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•.  Qlover(161U.  8.101)    ■ 
Foenler,  Young  t.  (mem.) 
Fobom  I.  TowDibip  96(159  U.  6.  Sll) 

•.  United  Butes  (160  U.  B.  ISl)    - 
Foots  V.  Women's  Board  of  MiasioDi  (162 

D.  8.  «»)  -       -  1 

Fonrtha,  WtaconalQ  C.  R.  Co.  v. 
Forthge,  Harriioo  «.---■ 
Faater,nnired  Btatea,  Merrick  «,  (mem.) 
Foj,  TouDs  •.  (mem.)      .... 
France  «.  Connor  {161  U.  8.  6S)  - 
Frankenthal  d.  Cook('>>^i>'')    - 
Frtcman  Wire  Co.,  WMhbiim & H.  Mtg. 

Co.  *.  (mem.)  .       ■       •       - 
FuUer.  United  8tatea  e.      -       .       ■ 


Qtts  e.  Connecticut  (161  U.   8,  Sl«) 
Qelger,  Teiai  A  F.  R.  Co. «.  (metn.) 
Oekaler.  Davia  «.         .... 
Ckrard  a.  Diebold  Safe  A  L.  Ca  mem.  - 
Oettjabnrg    Electric    IL    Co.,    United 

Slateai.   .... 
aibnej.  Interior  Const  &  I.  Co.  c 
Qlbaon  9.  Hintailppi  1163  (J.  S.  569) 
QUderdeeve  v.  New  Mexico  Min.  Co.  (16t 

U.  a578)     ■       - 
OMIUn  «.  HcEee  (150  U.  8.  803) 
0111  V.  United  Slatra  (160  U.  8.  426) 
OnUa  a.  Stinchfleld  (16S  U.  8.  6S8) 
Qilmer,  BUIicg  o.  (mem.)     • 
Olndela  e.  Coriigan  (mem.)      - 
Olraid  L.  Int.  A.  &  T.  Co.  v.  Cooper  a62 

U.  8.  539)     ■        -  -      1' 

Olover.  Board  of  Flour  Icspccton  t. 
Board  of  Flour  Inspectors  e, 
Goldal^  V.  Coiled  Buiea  (160  U.  8.  70) 
Ooode  •.  Uotted  States  (ISO  U.  S.  663) 
Orahaiu,  Bonlliero  P.  R.  Co.  o.  (mem.) 
Grand  Itapldi  ft  I.  R.  Co.  e.  Butler  (159 

U.S.  87)      -        ■        -       - 
Qrmnd  Tmnk  R.  Co.  e.  Tennant  (mem.)  - 
Oratfot  Countfc.  Ayleswortli  (mem.)  • 
OraTcr  e.  Faurot(163  U.  B.  4^5)      -        -  t 
OraTca  r.  Saliae  County  (ISl  U.  8.  S69] 
Qraj  a.  Connecticut  (ISO  U.  8.  74) 
Qreal  Nortliem  R.  Co.,  Pearaall  e.  - 
Great  ffeaiem  Teleg.  Co.  e.  Burnhata(169 

v.s.m)    ■ 

V.  FardT  (162  U.  8.  829) 
Gtcoi.  Hilli ...... 

RicbaR]aonc.(mem.)      - 
Oreenwood    Diatrlct  e.   Mlaaonrl  A  A. 

MIn.  ft  L.  Co.  (mem.) 
QngoTj  T.  Van  Ee  {160  U.  8.  648)  - 
Orlffltli,  Baltimore  ft  0.  R.  Ca  ft 
OnMTeoor,  DaaAlell  9.      -       -       ■ 


Qnlf,   C.  ft  B.   F,  H.  Co.  «.  JtAnaoo 


Halsell,  Ball  e. 
Haltera.  T 
HamburK-AmerlckanlKber    Packetfabrt 
Aktien  Qeaellihaft,  Diefenlbal 


r.  (m 


D.) 


_  a.  Brown  (161  U.  8.  856)  • 
uaniea  e.  Bord  {161 U.  8.  S07)    - 
Haniaon  e.  Fortlage  (161  U.  3.  S7)  - 
Hartford    Depoait  Co.,   Chemical    Nat. 

Banks. 

Harwood  a.  Wentworth  (163  U.  8.  547)      1 
Hat  Sweat  Hfg.   Ca   e;  Davia  Sewing 

Hacb.  Co.  (mem.) 
Havemejer  ft  E.  Sugar  Ref.  Co.  ».  Ha- 


.e(m 


n.) 


Haren  «,  Borland  (mem.) 

Hawa  «.  Victoria  Copper  MIn.  Co.  (160 

U.  8.  803)     - 
Hayea  e.  Fiicber  (mem.) 

McCk)rmlck  p.        -       -       ■ 
Haji  e.  Apstir  (mem.)  - 
Heale;,  united  Suiea  e.  • 
Hebe,  Devlin  a.  (mem,) 
Henry,  Owena  0.       -       •       - 
Hickorr  e.  Uclied  8tatea  (160  U.  B.  408) 
Hill,  McAlecr  «.  (mem.) 

McSorlcy  e.  (mem.) 
Hiltaman,  Cbeater  v.  (mem.) 
HillOD  e.  Guyot  (156  U.  S.  118) 
HillOD't  Admr.  e.  Jonea  (ISO  U.  8.  684) 
Uitcbcock  e,  Wanzer  Lamp  (^  (mem.) 
Hogue,  Hyde  e,  (mem.) 
Holladsy,  Callforoia,  Bryant,  e.  • 
Hollander  c.  Fechbeimer  (160  U.  8.  820) 
Home  Ina.  ft.  T.  Co.  «.  Tenoesaee  (161 
U.  8,  200)    - 

0.  TeDDeasee,  Hempbii  (101  U.  3. 


Hooper,  Jacksonville,  M.  P.  R.  ft  NaT. 

C^.e.    -       - 
Home  a.  Smilfa  (169  U.  8.  40) 
HoroBby,  Ruuie «.        .       ■       • 
RouatoD  &  T.  C.  R.  Co.,  Carey  a, 
Hnning,  Ualled  Sialct  e.  (mem.)  - 
Hunter  a.  United  Siatn  (mem.) 
Huron  Bd.  of  Edo.,  National  L.  Ins.  Co. 

a.  (mem.)      .... 
HuatOD    a.  Lookout  Mountain  R,   Oo. 

(mem.)     .... 
Hyda  a.  Hogue  (mem.) 


locandeacent  Lamp  Patent,  Tbe,  (1S9  D. 

8,  466) 

India  Mut  Ina.  Co.,  Worceiter,  N.  ft  R. 

R.  Co.  T.  (mem.) 
Indiana  a.  Kentucky  (ISO  U.  8.  275)    - 
Indlanapolia  Fence  Co.,  Cleaeland  Feoc« 

Co.  B.  (men.)  .... 
Tranip.    Ca   a.   Cornell 


(Dk 


a.) 


ovGoo^Ic 


buonuwe,  A.  A  T.  Co..  OInrd  L.,  «. 

Cooper  (laa  D.  8.  639)    ■       ■  1083 
InitinDCc  CompaDj,  £lDa  L.,  •.  Lyon 

County  (mem.)    ■        ■       •       IM 
Conti Dental,    s.   Union    Ids.    Co. 

143 


(mem.) 
IndU  Ml.L 

Worowlor 

'n 

& 

R." 

It.  Co. 

>.  (mem.)  - 

Jobn    U»ve<xk    Hut. 

T. 

Wor- 

im-im.' 

N.  A   R. 

R. 

Co 

fk 

Hatlocal  L.,  «.  Huron  Bd.  of  Edu. 

New  York  L.,  s.  Smllh  (mem.) 
I'hixDix  F    A  M.,  •.  TenDeuee, 

Memphl»(161  U.  S.  174) 
FInDicra'  F.  &,  H.,  v.  Teonenee, 

WempUl-  (161  U.  8.  103)     - 
Union,  {'oDtinental   Ins.    Oo.    t. 

<inem.) 

UdIoh  L.,  c  KtrcboB  OOO  U.  8. 

874) 

Interior  Const.  A  I  Oo.  •.  Olbney  (ICO  U. 

S.  317)      

Istentate  Commerce  Commtvton.  Cio- 
cionall,  N.  O.  <fi  T.  P.  a 

Co.  •. 

Texas  &  P.  R.  Co.  •.     - 
Iowa,  Iowa  C.  It.  Co.  t.        •        •        • 

Missouri «. 

Iowa  C.  R.  Co.  «.  Iowa  (ICO  U.  S.  880) 
Iron  Chief,  The,  Wineman  ».  (tnem.)  - 
liuci*;  Uulttd  Stales  (ISD  U.  a  187)     - 


JacliMQ,  Ein^  e.  (mem.) 
jKksoD  CoQDt;  V.  Hcltopolitan  Trtut 
Co.lmem.)      .... 

«.  HetropoliiBD  Trail  Co.  (mem.) 
JacksonTllls.  M  P.    R  &  Nav.  C&  •. 

Hooper  (100  U.  B.  S14) 
Jacobus.  Burnel  o.  (mem.) 
Jnmei,  8t  Louis  &  8.  F.  R.  Co.  «.      - 

WMt«rn  0.  Telcg.  Co.  e,      -       -  tlOS 
J«tM7  Clt;  &  B.  R.  Cu.  e.  Uorno  (160 

n.  a.  888) 

Jvbii  Baocock  Mut.  L.   los  O.  Wor- 

cester.N.AR.R.Co.v.(n]em.)    141 
JohnaoD,  Quif,  C    &  S.  F.  R.  Ca 
([Dem.) 
«.  Uoiled  Biatet  (ISO  U.  &  MO) 
0.  Van  Wj'ck  (mem.) 
Jonei,  Duoliam  - 


Ilfltor 


I  Adm 


tp,  Virginia  (mem 
JuUsD,  United  8iatH  i 


2B7 


Eaosai  Cliy,  Worswicb  Mfg.  Co.  (mem.)  188 

Keaoe  c.  BrvsiRr  (16U  U.  S.  276)  428 
Keaabc;  &  Malilson  Co.,  lU.  (160  C.  8. 

231) <03 

Eeegan,  Central  R,  Co  o.  -  418 
KelUi,  Oakland   Electric  Lif^t  £  H.  Co. 

e.  (mem.)         .       .       .       .  1S» 

Kelly,  Lawioa  o.  (mem.)      -        •        -  146 

Lebfgb  Mia.  A  Mfj.  C^>.  e.   -       •  444 


KOaey  «.  Crowlber  (163  U.  B.  404) 
Eenoer  si  Biielr  (mem.) 
EeotDckr,  Indiana  v.       •       -       • 

LouUville  A  N.  R.  Co.  •.  - 
Eln.i;  «.  Jackion  (mem.) 
EingmaD  County  «.  Goroell  UnUenltj 

(mem.)         .... 
Eirbv  e.  Tallmadee  aOO  U.  B.  S70) 
Elrc^nff,  UntoD  L.  Ids.  Co.  e.     - 
Etrk  v.  DuBoU  (mem.)    ... 
Eocvalse.  PlorMaO.AP.  KCo.  (mem.)    147 
Eobl  V.  Ictalback  (160  tJ.  8.  3U9)  4SS 


L«  Oompajmle  (Sesenle  Trantatlantlqne, 

Ueberwee  t.  (mem.) 
I^aldley,  Central  Lend  Co.  «. 
Lalag  B.  RieDey  (too  U.  8. 5S1) 
Lambert  s.  Barrett  (ISO  U.  a  MO) 
I^moD,  McKee  «..-... 
Latrobe,  HcKee  «..--. 
Lawwn  v.  Eellj  (mem.) 
Leach  e.  Walervale  Mb.  Co.  (mem.)  - 
l.eague,  J/iven  o.  (mem.) 
Ltep,  8u  Loait,  L  M.  A  8.  R.  Co.  «. 

Leblgh  Mln.  &  Mfc.  Co.  fl.  Eellj  (160  U. 

8.  sa7)    -      -      -      .      - 

LehlRb  Valley  R.  Co.,HcCarty  o. 

Lehlback,  Kohl  e. 

LclcbtoD  c.  United  Blat4«ll61U.  B.  SOI) 
L.  E.  Waterman  Co.  e.  Webster  (mem.) 
Lewis,  NoTthero  P.  R.  Co.  * 


tee,  V.AG.  RCoudSSD.  a 

•98) 

Lockwood,  Bartletts. 

Lookout  Mountain  R.    Co.,   BualOD  •. 

(mem.)         .... 
Loidau,  Bcbcelne.  (mem.) 
Loaialana,  Buck  e.  (mem.)   • 
LonliTlUe  A  N.  a  Co.  v.  Eentucfcy  (161 

U.  8.  677) 
New  Orleaoa  v.  rmem.) 
LynchB.  Murphy  (161  U.  8.  847)    - 
LyoD,  Dbirict  of  Columbia  e. 
Lyoo  County,  .£lna  L.  Ina.  Co.  s.  (mem.) 


HcAleerT.  Bill  (mem.)  ■       •       •       <  140 
McCarty  e.  Lehigh  Valley  R.  Co.  (ISO 

U.  8.  110)    -       -       .       -  8W 

MrCtoshey,  Owens  e.      -        -        -        -  887 

McCormlcke.  Uayea(lS9U.  a882)    -  171 
HcCulcheon,    Sonibem  P.    R.    Co.    e. 

(mem.) 144 

MacDonalde.  United  Stales  (mem.)    -  14» 

HcDouaral,  8penci'ro.       -        ■        -        -  76 

McDnwellT.  United  8ietet (ISO  U.  8.686)  371 

McEIroy,  Tens  A  P.  R.  Co,  s.  (mem.)  145 

McHarry,  8tewaftB.     ■        -        -        -  290 

MclDlIre  e.  Mclntire  (163  U.  B.  888)       -  lOUO 

McKay.  Smith  e.         -       -       •       •  781 

McKee,  QilDtlane. 161 

e.  LamoDdSOU.  B.  817)   ■        •  166 

e.  Ulrobe  (169  U.  8. 837)        -        -169 

HcPbersoo  e.      -        -        •        •  Ul 

McEeen,  Cinelnnail  H.  A  D.  K.  Cc.  it 


n.) 


ovGoi>^Ic 


14S 


HcLarm,  MtDnlng  «.  (mem.)    • 
McMulIen,  Ritchie  t.       ■       ■       - 
McPbenoD  •  McKm  (1GB  U.  E  803) 
McSorlev  e.  Bill  (mem.)  ■ 
Hmddock  ■.  Coion  (mem.)    - 
UagoiM,  De  JoDge «.       -       -       - 

HaTemejer  &£.  Sugar  ttef.  Co.  p. 
(mem.)         .... 

Bonnv. 

•.  Wlederer  (ISO  V.  S.  &5S) 
MallBDe.  Bnniford  (nK'm.)     • 
MftUoD,  WbeeleTe.(mcra.)    - 
Kalo;  V.  DudcD  (Diem.) 
MauaiDic  •.  HcLanu  (mem.) 
Uarcua  e.  United  Bialt^  (mora.)     ' 
UrHod  Couutv  0.  Coles  (mem.)    • 
Markbam  v.  UDlied  State9(ie0  U.  B.  S19) 
Marks  V.  United  fitari.-a  (IGL   U.  8.   2D7) 
UsBon  c.  Spaldiog  (Mem.)    ... 

SpakllDK*.      -        .        .        .        . 
Hatia,  Mayflefd  v.  (mem.)    - 
HaltbewB  «.  Ualted  States  (161 C.  S.  600) 
Mayfield  s.  Hiitta  (mero) 
MsKirakos  v.  United  Slales  (mem)  - 
Mceksc.  Sball  (mero.) 
Uempliii,  TeuDessee  tx  rel.  Bank  of  Com- 

TenDFMce  ex  rtl,  Hume  Ins.  &  T, 


TennciiKe  m  rti,   McmpbU  Cltv 

Baokti.    -..-•- 

Tenoeuce  w  rW,  UercanUle  Bank 


Moore  a.  Hfnouri  (ISO  U.  S.  673)        ■  80t 

V-  Uailed  SUtea  (160  U.  B.  S68}    ■  423 

HoormBD,  DUlard  v.  (mem.)        ■       .  1S7 

Mornii  0.  Haeerman  (mem.l     -        •        •  145 

Morgan,  Jenej  City  A  B.  K.  Co.  v.     -  430 

*.  South  Dakota  (mem  )         •        -  14S 

Hullati.  Oregon  S.  L.  &  U.  N.  B.  Co.  a.  1001 

MurpbT,  Alachua  Couuly  r.  (mem.)    -  140 

Lynch  V. tftfl 

Myers  e.  League  (mem.)       •       •       •  146 


Na)1e  e.  Toun<;(160  U.  S.  694) 
National  Caah  ReKteicr  Co.  f.  BorIod 

Cnali  I.*  11.  O.  (mem.l    - 
Naliooal  DredgiofrCo,  t.  Alaluuiin  dni-ni ' 
National  L.  lot.    Co  v.  Huron  lid.  ol 


Tennesace  tx  rtt,  Phteulx  F.  A  M. 

Tenoeseec  err^^.Ptaotera'  F.  &  M. 

Ina,  Co.  r.     . 
Uempbia  Cilj  Hnnk  v.  Teaneasce,  Mcm- 

pbb  (IBl  U.  a.  186) 
HercaotUc  Bank  e.  Tcnneawe,  Memphis 

(161  U.  8.  161)    - 
Merck,  United  Stales  a.  (mem.) 
Merrick,  Uoiled  States,  ex  rtt.,  «.  FoMer 


n.) 


Jackaon  Couatj  a.  (mem.) 
MldilgaD.  The,  Nealiej  «.  (mem.) 
MlUer,  Eaaiero  Oregon  Gold  Min.  Co.  < 

Selleraa.  (mem.) 

w.  Wealeni  U.  Tekg.  Co.  (mem.) 
Milla  a.  Oreen  ilCD  D.  8.  K\)       ■ 
Minoeapolii  Union  Eletalor  C^.,  Ander- 

aona.  (mem.)    - 
Mlnneaota,  Wbona  tt  St.  P.  Land  <7o.  •. 

Winona  &  St.  P.  liBnd  Co.  v.    - 
Hiaaiaaippi.  Qibson  k 

Smith  e. 

Woodruff  c.    - 
Mfnonri  a.  Iowa  (160  U.  B.  688) 

Moore  a.         .       .       - 
Mlaaoori  AA.  Hio.&L.  Ca,  Qieennood 

DlMricie.  (mem.) 
Miaaonri  P.  B.  Co.  e.  Fitzgerald  (160  U. 


Monlclalr,  Tbe,  v.  Baalon  &  A.  R  Co. 


Eiiu.  (m 


n.) 


Ncalley  v.  The  Miclilm 

Nevada,  (3entral  P.  If.  Co.  e.  - 

Nevada  Blink,  EHiugliertv  f. 

New  Mexico  Mln.  Co.,  dildersl<.-ove  a. 

New  Oilcnna  a.  Luuisvilie  &  N.  IL  Co. 


New  Orleans  Floor  Im^pcciora  i 
(160  U.  3.  noi 
e.  GloTer  (181  C.  S.  101) 
New  York.  United  Sialic  i-     ■ 
New  York.  h.  E.  &  \V,  H.  Co.  t 


Glover 


I'O 


V.  Hui.li  I 

New  York  L.  las.  Co.  a.  Smilli  (mem.) 
Ninelj'Sii,  Town.''b1p  of,  Folsom  r.  • 
Norria,  Americao  Preservers  Co.  ii.(mi'n 
Noitb  Camlina,  Ballzer  a. 

Ballzer  r. 

Noribcrn  V.  R.  Co.  e.  Bush  (mem.) 

a.  Charless  (163  U.  S.  369)  - 

a.°Lewis'(163  U.  8.  860)     -       - 
a.  Peterson  (16:i  U.  8.  ftlO)     . 
a.  Rafradale  (mem.)    • 
NuDin,  Sajward  a.  (mem.)     - 


O. 


a.  Elellh 


Oakland  Electric  LiRhl  &  M.  Co. 

O'Brien,  Dnioo  P  R  Co.  a. 

Oiegoo  S.  L-  &  U.  N.  R.  Co.  v.  CoallD 

(lea  u,  8.  ""'■ 

a.  Mullao  (163  U. 


,.  Bkoi1( 


e(ie3U.  S.  4110) 


OmelasB.  RuiadfllU.  S.  5    . 

Osbom,  WaahingioD  &  I.  R.  Co.  a. 

Owens  a.  Henry  (161  U.  S,  643)   . 

a.  McCloikej  (161  U.  S.  642) 


Pacific  Coast  S.  8.  Ca.  a.  Unilcd  Slates 

(mem.) 144 

Pacific  Express  Co.,  Fiibback  a.  ■  -  633 
Palmera.  Barrett  (162  U.  8.  899)  -  -  101S 
Paaaumpaic Sav.  Bank,  WU1iam«a.(mem.)  tS9 
PalleraoD.  Dirkaon  a.  -  -  ■  •  MS 
Pation  I.  United  Slates  (XSi  U.  8.  000)  -  338 
Pearaail  a,  Oreat  Northern  R.  Co.  (161 D. 

&  616)  -       -       -       -       -       888 


Cabu  RiFiSKna, 


People'!  Sav.  Bmik.WorecaWr,  N.  A  R 


t.  Co.  «, 


n.) 


PetenoD,  Noithera  P.  R.  Co.  «. 

Fhllhpi,  EbIO  c.  (mem.)  - 

PbcBDix  F.  &  H.  Ids.  Co.  «.  TeDoeMee, 

Hempbli  (161  U.  S.  174)  - 
nerc«  «.  Uoiled  SUte*  (IW  D.  B.  aOS) 
Pinnej,  Bryin  o.  -  .... 
PlKard,  Tbomc.  (mem.) - 
Plllsburg  Qu  Co.,  Smith  •.  (mem.) 

PlniiliTs'^F    A.K    Tna     Pn    «    Tunni 


PlBuUn^F.  ic  H.  iDi.  Co.  B.  Teonesaee, 

MempbU  (161  U.  S.  1(0) 
Pool,  Soulbem  P.  Co.  •.       - 

Poner,  Campbell  e. 1044 

Post  V.  Uofted  Siitei  (161  TT.  S.  B83) 
Purdy,  Gnat  Western  'I'eleit,  Co,  r, 
PaiDam  e.  United  Slates  (163  U.  B.  687)    1118 


BagBdale,  Norlheni  P.  R.  Co.  e.  (mem.) 
RaDroad  Company.  Baltimore  A  O.,  t. 
Oriffllb  (159  U.  8.  60:<) 
intra!  v.  S  -—  -    - 

Ceniral  P.  i 


ei) 


Central  P.  *.  Nevada  (188  U.  3. 

512) .        -        .        -  ■      -        .  1 
Central  Vermont,  Rutland  R.  Co.  v. 
Cincinnati  H,  &  D.  «.  HcEeen 

(mem.)        .... 
Dubuque  &  S.  C.  e.  Snell  (mum) 
Easton  &  A.,  The  HoDlclair   e. 

(mem.)         .... 
Bast  Tennessee,  V.  &  Q.,  Little 

Rock  A  M.  B.  Co.  e.  -  - 
Flotida  C,  &  P.,  EnevHis  e.  (mem,) 
Grand  Rapidt  A  I.  e.  Butter  (109 

U.  9.  87)      - 
Jersey  City  &  B.  e.  Morgan  (1 60  U. 

S.  28d) 

Lehlgb  Valley,  McCaity  «.  (160  U. 


Lookout    Hounlain,    Huston    9. 

(mem)  .  -  ■  -  .  14S 
Louisville  &  N.  e.  Kentucky  (lOl 

U.  8.  677)  ■  -  -  -  S4B 
Louisville  &  N.  Ne/r  OrleHn<ift 

(mem.)  -        -        -        -        148 

New  York,  L,  E.  &  W.  e.  Bronn 

(mem.) 143 

New  York,  L.  E.  A  W.  e.  Rush 

(mem.)  .        .        .        .        tu 

Nortbero  P.  p.  Bush  (mem.)  ■  ■  141 
Northern  P.  e.  Cbarlesa  (163  U.  8. 

868) 009 

NoTtbem  P.,  Cowley  t.  -  -  263 
Norlbern  P.  u.  Lewis  (163  U.   8. 

366) 1003 

Northern  P.  e.  Peterson  (163  O.  8. 

S46) 904 

NortbemP.  e,  Ragsda1e(mem.)  ■  146 
Rutland,   V.   Central  Vermont  R 

Co.  (160  U.  a  680)     -  S84 

Sioux  atj  &  Sl  p.  fl.  Country- 
man (160  U,  8.  877)  -  187 
ffiouz  City  A  Bt.  P.  e.  Dotted  Sutei 

(IBB U.S.  349)  -  -  -  177 
SIoui  City  A  St.  P.  v.  United  Buici 

(160U.  S.  686)    -       •       -       SeS 


Railroad    Company,    Sontbera    P.    •, 

OrBbBm(mem,i  •144 

Southern  P.  «.  HcCutcheon  (mem.)  144 
Boutbem  P.  e.  United  Stales  (mem.)  141 
Soulbem  P.  WlEga  ?  (mem.)  -  U7 
WaebiDEton  A  L  e.  (Jceur  D'Alene 

R.  &  Nav.  Co,  (100  US  77)  ■    340 
WashlDBton  A  L  e.  Caur  D'Alene 

R  A  Nav.  Co.  (leO  U.  B.  101)      »K 
Wasblnglon  A  I.  b,  Osborn  (100  U. 


>.  Porsytbe  (ISO  U. 


8.  i... 
Wisconsin  C.  e 
S.  46}       - 
Worcester,  N,  &  R.  o.  Day  (mem.)    141 
Worcester,  N.  A  R.  e,  India  Mut. 

Ins.  Co.  (mem.)   -       -  141 

Worcester,  N.  A  R.  t.  John  Han- 
cock Mut.  L.  Ins   Ck).  (mem.)    141 
Worcester, N.  A  Et  e. People's Sav. 

Bank  (mem.)       -       •       ■       141 
Worcester,  N.  A  R  o.  Sweet  (mem)  141 
Railway  Company,  Burlington,  C.  U.  A 

N.,  Simmons  e.       -       ■       -    ISO 
Cbicago,  M.  &  Bt.   P.   ■.    United 

Stales  (I50U.   B.  873)  18S 

Cincinnati,  N.  O.  AT.  P.,  e.  Inter- 
state  Commerce   CommlsdoD 
(163  U.  U.  184)       -       -       -    935 
Oeitysburg ElectrlcUnlted  Slates  e.  576 
Grand  Trunk  v.  Tennant  (mem.)        147 
Great  Northern.  PesrsaU  v.  888 

Quir  C.  AS.  F- e.  Jobnson(mem.)    146 
HoustonAT.  C.Carey  I.  638 

Iowa  C.  V.  Iowa  (160  U.  8.  889)  -    467 
Hiasouri  P.  e.  Filzgerald  (160  U. 

8.656) S86 

Oregon  8.  L.  A  U.  K.  «.  Coolln 

(163  U.  S.  4m      ■       ■       -    lost 
Oregon  8  L.  A  U.  N".   e.   Mullnn 

(162  u.  s.  tm)  ■     ■     ■     vai 

Oregon  8.  L.  A  U.  N.  v.  Skoltotve 
(lOaU.  S.4W)  -       -    1048 

6t  Louis  A  8,  F.  e.  James  (161 U. 

B.  640         -       -       .       .       803 

BU  Louis,  L  H.  A  S.    e.    Leep 


BoutliernP,  c.  CalltomU  (163   U. 


167) 


143 
029 


Texas  A  P.  e.  Geiger  (m 

Teias  A  P.  v.  lulerstale  Commerce 

Commission  (163  U.   8.107)  040 

Texas  A  P.  e.  McBlroy  (mem.)    .  145 

Teias  A  P.  d.  Smith  (158  U.  8.  66)  77 

TeiBS  AP.  c.  Wilson  (mem.)       •  145 

Union  P.  cCallaghan  (161 U.  8.91)  638 
Union  P.  o,  O'BHen  (161  U.  S.  451)  766 

Union  P.,  United  BUtes  «.  SlO 
Railway  &  Nav.  Co.,  JacksonvlUe  H.  A 

P.  c.  Hooper  (160  U.  S.  514)  -  516 

Rash  e.  Farley  (mem.)  -       •       •       -  146 

Rechel,  Sweet  e. 188 

Be  Emblen  (161  U.  S.  63)     .       •       •  613 

Regeel,  Drake e.  (mem.)  -  .  -  -  Ml 
A  Keasbey  A  Hattison  Go.  (160  U.  S.  SSI)  403 
a»  Sanford  Fork  A  T.   Co.  (160  U.   B. 

247) 414 

lUce  *.  Rice  (mem.)  -  -  ■  -  140 
Richards  e.  Chase  Elevator  Oa  (158  U.  & 

477) 235 

Richardson  e.  Green  (mem.)  -  14S 
Rlcbmond,  Dr.  8.  A.  Rlchmoad  Nervine 

Co.*.      -       -       •       .       .166 

Blgney,  Lttlng  •.  .       .       -       -       •  03S 


Riley.  Trodwsy  e.  (mem.)       ... 
Ritclile  c.  HcMulteii  (169  U.  8.  S8S)    • 

B.  Merrilllmem.)    .       -       •       - 
RolllQ*.  Wrlgbti..  (mem)    - 
RoaeD  c  Dnlied  Stirw  (161 U.  8.  29)        - 
KouM  e.  Horosbf  (161  U.  S.  588] 
Royal  Cl»y  MIn.  Co.  «.  Chicago  Bewer 

Pipe  AC.  Co.  (mem.)      - 
Roy«re.  SbulU  BeldngCo.  <mem.)     • 
Ruiz,  Orueltu  e.       -■       .        ■       . 
Rush,  New  York,  L.  E.  4  W.  R.  Co.  o. 

RUSH,  Telfeuer  ». 

Rutluid  R.  Co.  f.   Cenlril  Vermont  R. 
Co.  (lOe  U.  S.  680)      • 


St.  Cbtrlea  Cnuoty  Ct.  e.  Uolled  Slates, 

Sbelley  (mem.) 
St.  J.OUU&S.  Con)  &  Mio.  Co.,  Town- 

8L  Louii  &  8.  F.   K.  Co.  ft  Jamea  (161 
U.  8. 645)       -       .       . 

St.   Louis,  I,  M.  &  e.  R.  Co.  V. 
(mem.)  -        .        . 

Salioe  Countv,  Qrarei  «. 

Salt  Lake  City,  Linck  e.  (mem.)  - 

HanfordFork  &  T.  Co.  Re,  (160  U.   S. 


247) 


Sajivard  v.  KuniQ  (mem.)   - 

Uolled  States  c,      -        .        - 
Seheele  r.  Lordan  (mem.) 
tScbiM.  Belknap  K.    .        -        .        . 
Scboolfield,  Bntnberger  v. 
gcUretner  v.  Smilb  (mem.) 
Scbroedert.  Yoiiug  (161  U.  8.  834) 
gcliwalby.  Sianley  b.     -        -        .        - 
Scoli,  Tlie  Oily  of  Worcester  ».  (mem. 
Sellers  K.  Milter  (mem.)    ■ 
Sencra  Malion  b.  (Jhriaty  (102  U.  8.  281 
SewsU.  Van  Waceiien  c,       .        -        . 
ScitOD  t.  Jones  (mem.)    - 
Seymour,  Durbaai  v.    ■        ... 
Shall,  Merks  b.  (mem.)    - 
Shelby  County  c.  Union  ft  P.  Bank  (161 

U.  8.  149)    .       -       .       .       I 
BbeHcy,  United  States  tx  rd.,  St.  Charles 

County  Ct.  0.  (mcm.i      ■ 
Shiver  e.  United  aisles  (169 U.  8. 491)  - 
BhulliBellinKCo.,  Royei   o.  (raem.)      - 
BimnioDi  «.   BurlingUin,  C.  R.  &  N.  R. 

Co,  (159  U,  B.  2T8)      - 

Sioux  City  &  8t.  P.  K.  Co.   o.   Counlry- 

mao  (159  U.  8.  877)      - 

V.  United  States  (169  U.S.  349)    - 

V.  United  Slates  (160  U.  S.  BBS)    ■ 

Bkottowe,    Oregon,  8.   L.   &   U.   H.  R. 

Co.B. I 

Smilb,  Hone  •..•■.. 
e.  McKay  (161  U.  8.  866)    .       • 
ft  Misaiasippt  (162  U.  a  692)  ■        ■  1 
ft  New  York  L.  Ids.  Co,  ft  (mem.) 
«.  Pittsburg  Gas  Ca  (mem.)     . 
Ucbrelner  r  (mem.) 
Texas  A  P.  R.Co.ft  - 
ft  United  St«tea  (161  U.  8.  8S)     - 
fimltb  &  Q.  Ufg.  Co.,  TbomsoDft  (mem.) 
Soell,  Dubuque  &  8.  C.  R.  Co.  ft  (mem.) 
Society  /or  BaT.,  Wayne  County  OL  ft 

(mem.)         .... 
SoDD  «.  UMgona  (ISO  U.  6.  411)     • 


Soutb  Dakota,  Ifomn  ft  (mem.)    • 

Souibero  P.  Co.  ft  Pool  (iflO  V.  8.  438) 

Soutbem  P.  R  Co.  v.  California  (16:2  U. 
B.    167)         .... 
B.  Graham  (rnem.)  ■ 
ft  McCutcbeon  (mem.) 
ft  United  Stales  (mem.) 
Wig(?B  ft  (mem.)       ■       -       - 

Soutbwonh  ft  United  Blaies  (161  U.  S. 
CS91         .... 

Spalding  «.  Chandler  (160  D.  8.  S94) 
ft  Dickinson  (]«  U.  B.  499) 
Heson  ft  (mem.) 
ft  Mason  (161  U.  S.  876) 
ft  Vilas  (161  U.  S.48»)      ■ 

Opencer  v.  McDoiigal  (159  U.  8.  62) 

Stanford,  United  tsiaies  e.    - 


StateBank,  AUIsft  ,__.    .. 
BteveoEon  ft  United  8taies(I62  tJ.  B.  818)    ' 
Stewart  c.  McIIsrry  (159  U.  S.  048)    • 
Slinchfleld.  (Jiilis  b.        -        .        -        . 
Sireep  ft  Uniieri  States  (160  U.  8.  1S8) 
Bnearingeo  ft  Uolted  States  (161   U.  T 

448) 

Sweet  ft  Recbel  (ISS  U.  8.  S80) 

Worcester,  N.    *   R.  R.   Co.  i 


T. 

Tallmadge.  Kirby  b.       .       .       . 
Telfencr  ft  Uuss(lC2U.  8.  170)     - 
Tennant  v.  Dudley  (mem.)      ■ 

Graud  Trunk  R.  Co.  ft  (mem.) 
Tennessee.  Hnme  Ins   &  T.  Co  ft  ■ 

Memphis,  Bank  ot  Commerce  b, 
Hemphla,  Uome  Ins.  Jt  T.  Co,  t 
Hcmp)iis,  Mempliis   (?ity  Bank 
Memphis,  Mercanllle  lla»k  ft 
Memphis,    Pbtcnlx  F.   &  H.    I 

Co.  «.      - 
ftlemphis.   Planters'  P.  ft  M.  Ins. 
Co,  ft  .... 

Terrel.  Wbeeler  ft  (mem.) 
Texas,  United  States  ft         -        -        ' 
Texas  ft  P.  R.  Co.  e.  Geiger  (mem.) 

e.  Interstate  Commerce  Commii- 

BioQ  (163  U.  S.  197)     - 
ft  McEiroy  (mem.) 
ft  Smilb  (15S  U.S.  66)      - 
ft  Wilson  (mem.)    - 
The  Bayonne  (159  U.  8.  6871      ■ 
The  Cily  of  Worcester  •.  Scott  (mei 
Tbe  Delaware  (161  U.  8.  469)      - 
The  lacsodeBCenl  Lamp  Patent  (159  U. 

S.  465)     ■ 
Tbe  Iron  Cblet.  WIneman  b.  (mem.)   ■ 
The  Michigan,  Nealley  c.  (mem.)    - 
The  Hontclair  «.  Easlon  ft  A.   B.  Co. 

Thlede  ft  Uuh  Territory  (169  U.  8.  610) 
Thorn   ft    Pittard  (mem.) 
Thomiiaon  ft  United  Biates  (mem.)      - 
Thoi]i:Mn    e.    Smith   ft  Q.    Mfg.    Co, 


(m 


3.1 


United  Stales  ft    ■ 
Thorn  Wire   Hedge  Co.   t.  Washbnmft 

M.  Mfg.  Co.  (159  U.  8.  428)  - 
TomiliisuQ.  Whitien  b.       -       .       . 
Toplit?  I,  Merrltt  (mem.) 


OuEa  Rkpobtkd. 


Townteod  e.  St.  Louk  &  8.  Coal  A  HId. 

Co.  (168  U.  8.  21)      -  81 

c.  Varderwcrker  (lOO  U.  B.   ITl)  383 

Townsblp  ue,  Folsom  e.    -        -        -        -  8T« 

Tredway  b.  Riley  (mem.)     -       -       -  189 

TrMevsnt,  Eldridpet.      .        .        .        .  iOO 

Tucker  e,  UnitedBuiei  (mem.)  -       -  14S 

U. 


Uebeiweg   •;   La  Compa^Ie  Geoenle 

TraoaaitaDtique  (mem.) 
Union  &  P.  Bank,  Slielbj  County  . 
Union  Ins.  Co.,  CoDUnenUl  Idi.  Co. 

(mem.)  -       -       -       - 
Union  li.  Ina.  Uo.  e.  ElrchoS  (160 

37<)- 
Union  P.  B.  Co.  «.  Calliigliftn  [181 
fll)  .       -        - 

g.  O'Brien  (161  U.S.  4S1)  - 

United  ButcB  n.      - 
Union  Trust  Co,,  Slanlon  •.  (mem. 
United  SiaiE*.  Ainaav.    - 

Albeity*.  -      -      -       . 

Allison «.       ■       -       ■ 

•,  Ameriran  Bell  Telepb.  Co. 
U.  8.  G48)    - 

Andrewt  ».    .       .       - 

Anabro  e.    -       - 

Armstrong  V.  (mem.)     - 

Ballew  e.    -       .       ■ 

Bmrelt  e.  (mem.)    - 

Bartleim.  (mem.) 

Betbe  b.  -        - 

Bentley  e.  (mem.) 

BenloD  B.  (mem.)    - 

Brown  «.     -        •        • 

Bucklin  •.      .        .        . 

Bucklin  t.  - 

e.  Burr  (1S9  U.S.  78)    • 

Byrne  v.  (mem.) 


CuTer 

ChappcU   e. 

Obsrleilon  e.  (mem.) 

•.  OLivM  (158  U.  8.  452) 

Chicago,  M.  &.  St.  ?.  K  Co. 

Clue 


Coffin  e.  - 

«.  ConTcrae  (mem.)    • 

Cinla  «.  - 

e.  DnTcoporl  (mem.)  • 

Davis  e.  .... 

Durland  e.  - 

FolsomB. 

e.  Fuller  (IGO  U.  S.  ."SSS) 

a.  GcityibuTE  Electric  R.  Co. 

U.  8.  r-- 
OtII  c. 


OoliUby  e.      -       - 

o.  Healcy  (160  U.  a  186) 

Hiifeiry  E.  - 

e.  Hiining  (mem.)  - 

Hunter  «.  (mem.) 

liBKCl  fc  -  -        - 

JobDM.no.  .       -       - 

t.  Julian  (163 U.S.  324) 

Leijilitone.  -       -       - 

MacDooaid  e.  (mem.)    • 

McDowell  e. 

Harcns  t.  (mem.)  •       * 

"Mm  rkhatw  f^  •  * 


United  Btatea,Hu'ka  4^      ■ 

Hattbewie.    -       .       >       . 
Mazarakofl  b.  (mtm.)  - 
e.  Herck  (mem.)    - 
Montgomery  e.  - 

e.  New  Tork  (160  U.  S.  608) 
Pacillc  Coait  S.  &  Co.  a.  (mem.) 
Patton  •.--•• 

Port  «.-... 

e.  Sayward  (160  U.  8.  488)    - 
BblTer  *.---- 
Sloui  City  &  81,  P.  R.  Co-  e. 
Stoux  Ciiy  &  St.  P.  R.  Co.  o. 


t,  (mam.)  - 


Soulbem  P.  R.  Co.  i 

So  nth  worth  B. 

B.  Btontord  (101  U.  B.  41S) 

BteTenaon  t^    -       -       -       • 

Sweariogen  n       •       •       • 
e.  Te»a»  (162  U.  a  1)        - 
Thompson  e.  (mem.)     - 
e.  Thornton  (180  U.  8.  664} 
Tucker  t.  (mem.)  .        -        -        ■ 
«.  Union  P.  IL  Co.  (160  U.  S.  1) 

Wallace  B. 

•.Wealern  U.  Teleg.  Co.  (100  U.  S. 

Ml 

Wheeler  a. 

Whitney  o.  (mem.)     - 

Wilson  o. 

«.  Zucker  (161 U.  8.  476)    -       • 
United  States,  «c  rij.  Merrick,  •. 

Foster  (mem.) 
Bhellej.  St  Cbarles  County  Ct.  t. 


82  Utah  Territory,  Thelde  •• 


I  Vanderwerker,  Townsend  e. 

I    Van  Ee,  QreBory  «. 

,   Van  Horn.  White  «.---- 

Van  Wagenen  b.  Bewail  (160  U.  8.  B89)  - 
.  Van  Wyck,  Johnson  t.  (mem.)    ■ 
I    Victoria  Copper  Mia.  Co.,  Haws  t. 
;  Vtlai,  Bpaldlog  ...... 

,  Virginia,  Jonea  t.  (mem.) 


I  Walker.  Brown  v.        -       ...  810 

1    Wallace,  Douglas  r        -        ■        -        -  727 

e.  United  States  (182  U.  a  4«8)  ■  1080 

I   Wanser  LampCo.,  HitcLcDck  «.  (mem.)  ISH 
:   Waahbiini  &  M.  Mfg.  Co.  «.  Freeman 

Wire  Co.  (mem.)      -        -        -  141 

i             Thorn  Wire  Hedge  Co.  e.  -       .  805 
I   Wesbington&I.  R.  Co.c.  CcBiirD'Alene 

'                   R.  &  NaT.  Co.  (180  U.  8.  77)  848 

«.  CkEur  D'Alene  R.   A>  NaT.  Co. 

I                      (160  U.  S.  101)     -        ■        •  S65 

I               9.  Oaborn  (180  U.  S.  108)        ■        ■  SS8 
WathlngtoD  Onsligbt  Ck).  «.  Dtalrict  of 

"-' — "-^a  (161U.  8. -°'  ■"" 
.,  Leach  «.  (I 


ovCoo^Ic 


W»M  Coiutr  OL  9.  Sodtlj  for  B«t. 

(mei.).  -  -  -  .  144 
WebMer,  L.  B.  Watenuu  Co.  «.  (mem.)  81B 
W«eki  •.  Bridamu  (109  U.  8.  HI)  -  aa 
W«Dt«onfa,  HuwcMd  «. 
Wflrtem  U.  Telee.  Co.,  Flihbt<A  a 

«.  juDM  (loa  u.  s.  eso)     • 

UUier  t.  (mem.)  • 

United  State*  «.      . 
Wbeder  v.  Halloa  (mem.)    - 

a.  Tenel  (mem.)     - 

C  Voilcd  Sutef  (IBB  U. 

«.  WUM  (mem.)     - 
WUlc,  Banier  •.  (mem.)      - 

«.  EwlDK  (IDS  C.  8. 8«) 

«.  TaDHonflfiSn.  8. 

Wbeeler  v.  (mem.) 
Wbftoer  n.  Doited  Suim  (mam.) 
Wbltten  «.  TomliDaoD  (laO  D.  8.  881) 
WIederar,  lUgDDe  b.    • 
Wign  V.  8oiiLbem  P.  R.  Oa  (mem.) 
WilUamie.PaHumiNlcSav.  Bank  (mem.) 
WUmm,  Tezaa  ft  P.  a  Ca  «.  (mem. ) 

e;  Uolted  Sum  (16a  n.  S.  eiB) 
Wlntman  e.  Tbe  Iron  Chief  (i 
WlnoM  ft  8L  p.  Land  Co.  «. 
(U»  U.  B.  SBO) 

■.lIliuteaoia(ll»l7.  aH(9 


WieconalD  C.  R.  Ox  e.  FarnOie  (IM  U. 

8.40) 71 

Woroeo'i  Bd.  of  Hlidoni,  Foote  9.       -  1083 

Wood  B.  BHcb  (mem.)  -       -       ■       -  14S 

Woodruffs.  HUslMtppl  (103  n.  8.391)  -  978 

Worceiter,  N.  ft  it.  R.  Co.  e.  Dar(mem.)  141 

e.  India  Hut.  Ids.  Co.  (mem.)       ■  l<i 
«,  JohD  Haooock  HuL  L.  Ina  Co. 


"!■>_ 


141 


g.  People'i  8aT.  Bank  (mem.) 

a.  Sweet  (mem.)  -  141 

WortwIckUtK.Co.e.  EiniB*  Cit7(mem.)  188 

Wrigbt  *.  RoTIIds  (meui.)       -       -       -  143 

WuppermiD,  Erbardt  e.  (mem.)  •       •  143 


Toung  •.  Poenter  (mem.) 
e.  Fox  (mem.)     • 
Halle*.  .       -       - 
Scbroedei « 


Zucker,  United  Statcift  • 


U 
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THE    DEOISIOKS 


Supreme  Court  of  the  United  States 


OCTOBEE  TERM,  1894. 


Unttaentlcaled  oopy  <a  optnlon  Mooid  Kriotly  foUowed,  esomit  m  fa 
flBnni  M  >»  tnoloMd  In  bnakafa.] 


8]     JOSEPH  L.  WniTB,  Ptff.  in  Brr.,        Texu.  to  review  a  JudKinent  in  faTor  of  Hio 
plniotlffB,  Htrtba  Ann  VanHonie<at.,BKalD*t 


MARTHA  ANN  VAN  HORN   rr    *L.        io^P^  t   White,  deTendant,  li 

ejectmeiit  for  the  recoveiy  of  *  tract  of  land 
■nd  for  k  certAlD  Bum  u  rent,  aod  also  in  favor 
ol  tbe  defendant  for  a  certain  mm  as  an  al- 


(See  a.  C  Bepoiter^  ed.  B-SOl) 


Detd,   wh&n   evidenet — aplanatorp   evidetue —  lowance   for  ImprovenieDtB.  and  also  agalost 

/arm  of  tpttch—regMOU  to  charg*  Jvrjf—inr  ibe  warranlors  of  title  to  defendaDt,  tor  ■  oer- 

ttrett.  wAm  rteottrabU—forgery.  tain  sum.     Afflrmed  erttpt  at  to  eertain  tuua, 

L    D„dertl.el»«<,offo«B.trot.d«ed..noll«  0"^ '*™n«W/or  O  «*»  Wai  «  to  (A«n. 

deed  1«  admiHible  erldeaoe  to  itiow  the  mannei  

M  wbloti  the  snoiOT  tigaea  hb  name  and  tb«  •SUtement  by  Mr.  JvtUe»  WUtal            [4 

value  he  pot  oo  simuar  laud.  On  tli«  ad  of  Ociober,  1889,  widow  Uullift 

1   Where  teatlmooT  ai  to  declaiatlODB  of  ■  penon  Ann  Van  Horn,    Blliabetli  Evans,    and  tier 

k  ndiDlited  without  obJeoUoo.  evidenoe  to  throw  huiband,  David  K  Evans,  all  three  oltliens  of 

likbt  upon  and  ezplatDtbemliadmiMftde.  thasuto  of  Mlasonri,  and  Mary  Ann  Boling, 

t   That  a  wttoea  prefliea  Us  statamaot  with  the  ^ad  ber  himband,  W.  W.  Boliog.  cttlsens  of 

words  "  I  sbonid  sty"  y  no  obHoiKm.  when  It  n  uie  state   of  Kenlueky.   brougfil  an  action 

^.^*»"h;i?2'JSr.;ii^S£!Sr'"      ■  "K-lMt  JMept  L.  Wfcite,  a  Citizen  of  Hill 

ooDjeot«re.botsimpiraf(«™^W««^     „  ^  rounly,  stale  of  Teias.    The  action  was  ono 

*•  J;  "lil^l"  "^ -t  *I!t^^'  ^"Ti^   **5  o'  eJeSlmenl  to  recover  a  certain  tract  of  land 

^:!S^*^™r:;Mt*?™^SS!!Sinr.S;^«n  iituitedlnHmcoum,.    Theplalntiflsclalmed 

I^SS«CS?  rti    **>nd«.t,  upon  a  ooD.  ^^  ^^^  ^^^^  ^,  '^  nndi^ded  third  each 

I.   A  requen  w  obanre  was  oorreotlr  nrnted.  <»' '^^  'f»d  '9'  "^^^  ^^T  *^^- 

where  ihe  oharse  at  the  court,  as  actuallT  stveo  The  defendant  excepted  to  the  petition  np- 

to  the  ]urT,  lurotifaed  all  tiiat  the  par^requeM-  on  the  ground  that  It  set  out  no  cause  of  ao- 

inff  was  enUilcd  to  on  the  polat.  don,  and  then  filed  a  general  denial.    He  next 

%.   A  ntfotA  to  the  couH  to  obarm  the  iarj  upon  pleaded  UmiUtioiU,  under  ths  law  of  Texas, 

a  purel)'  hrpotbetical  Ratement  at  laota.  whlah  of  1,  8,  and  6  years;  be  averred  hU  puichaM 

was  oaloulated  (o  oontute  and  was  full;  oovoed  and  posseselop  of  the  property  In  good  faith, 

b;  (he  oharse  alread;  (Iven,  wia  oorreotly  i^  and  allied  that   he  had  pnl  improvements 

foK^'  thereon'worth  $1126,  for  the  value  of  which 

T.   UndertbeTeiasitatotewhentbe  detendactln  Improvements  he    prayed  Judgment  in    the 

ejectment  Is  liable  for  the  use  and  oooupatlon  of  event  of  hli  erlclion.    'blddlUon,  he  averred 

Ihe  laud  from  the  dev  of  Us  purchase,  he  li  en-  (i,n  he  and  Georira  Q.  White,  OH  the  aOth  day 

^  ",V^  ""iJ"!?"?^  *"  '"*•"*  "■'  "*  ot  May,  1883,  pu^^hased  the  propirty  In  oob- 

.  '^^!J?^v!'nl    ^J^  '^;.w,               .  t"""™?  under  a  warranty  deed^wn  W.  H. 

*-t^JtZ^^I^J^\S:'!SSJ^^J^^  Baker  !or  »lS80catb,  and  their  note,  doe  on 

^^^^^^^JS^^,^!^.!^^^^  *•  fl"t  dly  ot  December,  1888.  for  taUO, 

2?t;;SSSS°S'S:'»SrSe"'n^^  ^^y-f  ^-y  ««  ^ten-^  date  untU 

item  MOM  to  produoe  the  Imprcariou  that  the  P*M ;  that  they  paid  this  note  before  matorily. 

name  alcoed  Is  that  of  the  otliei.  Is  Kolltr  M  "ith  Interest  smountlng  to  the  sum  oi  92o70; 

foraer;.  that  one  half  of  the  total  sum  of  the  purchase 

[No.  261.]  money,  or  91900,  was  paid  by  him,  and  that 

BiiimitledJfirae,lS9S.    LtetdedJviuS.lSSS.  Baker,  as  bis  warrantor,   wM  liable.  In  Ihe 
Bvent  of  his  eviction,  to  refund  the  same,  with 

P[  EBROB   to    the  Cirenlt  Court   of   the  eight  per  cent  Intercat  from  the  date  of  the 

Dnited  BlalM  for  the  Noithtrn  District  of  respective  payments.    He  further  alleged  that 

utcs.  ,,        ,     u 


ovCi)l>^Ic 
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SPTBEU  CotntT  or  mz  ITmrKD  Statxb, 


Oet.TtMM, 


OD  tbe  6th  diy  or  October,  1S83,  he  bought 
from  Qeorge  G.  Whlre,  for  $3789,  the  uadi- 
Ttded  bilf  which  L&J  been  acquiretl  by  Ibc 
latter  ai  above  itftt«d,  and  that  Qeorge  Q. 
Wblte  alao  narrauted  Ihe  Utle,  and  would 
Uierelore  be  obltged  to  repay  him,  if  Ihe  plaii 
tlffi  recovered,  the  amount  of  the  purcliai 
price,  with  ialerest.  Tbe  prayer  waa  iht 
Baker  and  Wlille  be  called  In  warrantv  to 
defend  the  lult,  and  that  It  It  wu  dec''-'' 
that  the  pldnifffa  were  the  rlghifut  ownei 
the  property,  there  migbt  be  aludgment  _    .. 

SalDsl  Baker  for  the  amouot  of  (he  price  paid 
m,  with  iDlereat  at  the  rate  of  eight  per 
from  tbe  dates  of  tbe  paymeula,  and  a 
Judgment  against  White,  with  Interest  from 
the  6th  of  October.  1883. 
S]  'Baker,  In  reapouae  to  tbe  call  la  wl. 
ranly,  flleii  a  plea  to  the  Jurlsdlclloi]  of  tbe 
Gourt.onlbeground  that  h€wat  not,  at  tbe  time 
of  tbe  aervlceof  tbe  petition,  an  inhabitant  of 
the  northern  district  of  Teiaa.  Subaequenlly, 
the  death  of  Baker  being  suggested,  his  eiecu- 
lors  were  (nade  parilea  deleDdaal  (o  the  call  In 

a^nst 
n.  The  eiecutors  reiterated  Ibc  plea  to  the 
jurisdiction  filed  by  Baker,  and,  Id  addition, 
Oemurred  on  the  ground  (1)  of  no  cause  of  SC' 
tlon ;  (3)  because  tbe  defendant  could  not  sue 
them  on  tbe  warrant  v  until  actually  evicted; 
and  (S)  because  a  call  In  warranty  could  not 
be  engrafted  on  an  action  ot  ejectment,  tbe 
•ole  purpose  of  which  was  tbe  settlement  of 
the  conlroveny  between  the  parties  plaintiff 
and  defendant.  In  regard  to  their  title  to  tbe 
property.  The  eiaculoi*  also  insisted  ibst, 
even  If  they  should  be  held  liable,  under  the 
Gall  in  warranty,  they  owed  no  Interest  from 
tbe  dale  of  Ibe  mie,  because  Wblte  had  been 
In  the  enjoy mebt  of  the  property  from  tbo 
thue  of  bla  purchase.  Qeorge  G.  White  sub- 
mitted hla  righu  lo  the  court  with  consent 
that  If  tbe  case  should  be  decided  la  favor  of 
the  plalnilffa,  Judgment  ahould  be  entered 
acalnst  bim  for  such  amount  aa  the  court 
inlgbt  deem  proper.  On  Ibe  26th  of  April, 
18M,  the  plaintiCfs  Hied  Lbeir  replicatloo  to 
the  defendant's  plea  of  limitations,  la  wbicb 
they  set  out  that  they,  tbe  plaintltts,  claimed 
the  property  Id  conlroveray  as  Ibe  heire  at 
law  of  J.  U.  Cbism,  and  that  at  the  time  of 
the  takine  of  possession  of  the  land  in  c 


Boling  and  Mrs.  Evans,  were  married  women, 
and  consequently  tbe  statute  of  limitations 
did  not  run  against  them.  The  replication 
contained  the  further  averment:  "Bald  plain 
tlfls  further  show  that  tbedefendanta,  on  tbelr 
elalm  of  title  to  Ibe  land  In  controversy,  da- 
ralgn  tbelr  title  through  a  forged  pretended 
deM  of  conveyance,  to  wit,  a  pretended  deed 
which  defendants  claim  is  a  transfer  of  tbe 
headrlght  certlQcate,  by  virtue  of  which  tbe 
land  in  controversy  was  patented  by  the  btate 
of  Texas  to  J.  H,  Cblsm,  and,  therefore.  In 
law  aald  pleas  of  three  and  five  years'  llmila- 
tloDS  cannot  prevail." 

6]  *Tbe  demurrer  to  the  Jurisdiction  of  the 
court  lo  entertain  tbe  calf  in  warranty  was 


naultlDg  lu  a  verdict  for  the  plalntlSt  for  i 


whole  amount  of  the  land  clalioed  and  (SOQ 
rent.  There  waa  h1"i  a  verdict  In  favor  of 
tbe  defendant  for  $750,  as  an  allowance  for 
Improvements,  ami  agaiust  (be  estate  nf  Baker, 
under  the  calls  In  warranty,  for  $3600,  with 
interest  at  eipbt   p:T  ci-ut  from    October  2, 

1887,  and  acatasl  George  W.  White  for  tbe 
sum  of  $3760,  with  interest  from  October  6. 

1888,  at  eight  per  cent  After  an  Inellectual 
effort  to  obtain  a  new  trial,  the  deteadant, 
Joseph  L.  White,  brought  the  caae  bj  error 
here,  making  as  parilea,  defendants  In  error, 
the  original  plaintiffs,  the  executon  of  Baker, 
Bod  George  G.  While. 

The  undisputed  facts  were  as  follows:  Tbe 
plaintiffs  are  the  sole  legal  heln  of  James  Har- 
vey Cbism,  who  served  In  the  army  of  Texas 
durlnfi  her  war  with  Heilco.  In  reward  for 
his  services  there  were  two  land  cenillcatee  la- 
sued  to  him  In  the  name  of  "J.  H.  Cbism." 
The  first,  known  as  "a  bounty  certificate,' 
numbered  4S06.  was  certified  on  the  ISih  day 
of  September,  1838,  and  covered  1280  acrea  of 
land.  Tbe  other  was  "a  beadrigbt  cerllQ. 
cale,"  issued  by  tbe  Board  of  Land  Commia- 
sionersof  Harrisburgeonnty,  in  thefollowinf 

"The  Republic  of  TezB^  ) 
"County  ot  Harrisburg.  f 
"No.  090,  ClaMl. 

"Thislstocertitytbat  J,  H.  Ohism  has  ap- 
peared before  us,  tbe  Board  of  Land  Commls- 
sloners  tor  the  county  aforesaid,  and  proved 
according  to  law  that  be  arrived  In  this  Re- 
public BubSL'quent  to  the  declaration  of  inde- 
pendence and  previous  to  August,  18S6,  aiid 
that  he  Is  a  single  man,  and  produced  an  hon- 
orable discharge,  Is  entitled  to  one  third  of  a 
league  of  land  lo  be  surveyed  after  the  let  day 
ot  August,  1888. 

"Given  under  our  hands,  at  Honaton,  this 
Ist  day  of  November,  1888. 

"J.  Q,  Hutchinson,  Praidmi. 
"John  Woodruff,  AttoeiaU  GnunJstJmsr, 
Attest:  Thoe.  Wm.  Ward,  CUrk." 

•On  the  81sl  day  of  October.  188S,  J.  H.  [7 

Cbism,  bv  a  deed  drawn  In  the  county  ot 

Harrisburg,  sold  to   R.  B,  Dobblna,  for  the 

□t  $500,  tbe  bounty  certificate  foi  1S80 

of  laud   first  above  mentioned.    The 

clerk  of  the  Board  ot  Land  Commiselonera  for 
Harrkburg  couDty.  In  the  performance  of  bis 
duty  under  tbe  Texas  law,  made  a  return  ot 
tbe  issue  of  Ihe  beadrigbt  certificate,  describ- 
ing It  as  "a  second  class  certificate.  No.  WO, 
issued  In  November,  1H88,  to  J.  H.  Cbism  for 
one  third  of  a  league  of  land."  In  1610,  Texas 
created  a  "Traveliog  Board,"  whoae  duty  it 
epect  the  records  of  all  the  Boards 
of  Land  Commissioner*,  "and  Mcertaia  by 
satisfactory   tasllmony   what  certlJcates    for 

ds  bad  been  lasued  by  the  respective  boaida 

legal  clalmaats,  and  report  aa  Mon  tbem- 
atter  as  practicable  to  the  Onmnilnlnfwr  of  the 
General  Land  Office  such  certifloatea  as  they 
be  genuine,  setting  forth  in  their  re- 
ports tbe  number  and  date  ot  the  oeitlflcates, 
Ihe  quaotliy  ot  Ibe  land,  and  the  name  of  the 

erson  to  whom  It  was  issued."  Bayles'Barlj 
LWB  of  Texas,  vol.  1,  p.  S8S.  In  June,  1841, 
this  Board  madeltsreportto  the  General  Land 
Office,  and  described  the  headrlght  cartlflcala 
bare  Involved,  aa  follow*:  "Sooono-cUMoertUI- 


xocjgr.'-"- 


Wbttk  t.  Yax  Btaa, 


cats,  No.  TOl,  toned  Nowmber  1.  1888,  for 
one  third  of  a  league  of  land  to  J.  H.  Chls- 
bolm."    On  tbe  27lh  of  October,  1839,  the 


time  tLe  clerk  of  lald  county: 

"Know  all  men  by  these  preaenls.  that  I, 
J.  H.  Cblabolm,  for  the  Hum  of  tIGO  to  me 
paid  by  E.  M.  Roblnaon,  do  hereby  sell,  trans- 
fer,  and  eoDvey  to  the  laid  Roblnion,  hU 
bein  and  aailena  forerer,  my  headlight  for 

one  tbltd  of  a  Mague  of  land,  No. ,  dated 

November,  1(186,  umied  by  the  B4MTd  of  Land 
Comminlonen  for  HarrlabuTK  County,  to- 
gether wiUi  the  land  upon  which  the  aame 
may  be  located,  to  bare  and  to  bold  tbe  ume 
to  blm,  the  latd  Robinson,  htihetnandaulgni 
forever,  and  I  agree  to  warrant  and  defend 
the  said  claim  agalnit  all  clalnia  wbatAoever. 

"Wltnew  my  )uu)d  and  leal,  at  Houaton, 
December  S,  1888. 

"J.  H.  Cblaholm. 
"WitneHea.   Qtorge  W.  LI*ely. 
"J.  H.  Soutbmayd. 


8]  •"Republic  of  Teiaa,  J 
"County  of  Harriiburr.  ( 
"Before  me,  Andrew  UrtKoe,  Chief  Jnttlce 


of  Harrlaburg  County,  came  J.  H.  Chisboli 
tbe  mnlor  above,  and  acknowled^  to  me 
that  he  algned  and  executed  theforegoing  deed 
for  the  uaea  and  purpotei  therein  contained; 
to  certify  which  I  bare  hereunto  >et  my  hand 
and  teal  of  the  connty,  at  Houaton,  December 
8, 1888." 

On  Jannai7  S,  1858,  J.  M.  Stelner  depoalted 
Id  the  General  tiand  Office  of  Texat  the  cer- 
tiflcaie  No.  980,  for  one  third  of  a  league  of 
land,  Ustied,  aa  abore  staled,  to  J.  H.  Cblsm, 
and  lands  were  taken  up  thereunder  in  Hill 
coanty.  Teia*,  and  patent  wia  issued  there- 
for. On  the  25lh  of  July,  1888.  a  copy  of  the 
paper  which  had  been  recorded  In  the  county 
of  fiarrUburg  »u  placed  on  record  In  Hill 
county. 

The  plalntlffa,  at  heira  of  J.  H.  Chiam. 
claimed  the  land  covered  by  the  patent  issued 
under  ihli  heudrlglit  certlflcate.  Tbeir  cbm 
tubstantially  depended  upon  testimony  tend- 
ing to  ahow  that  after  terrlDg  In  the  army  of 
Teiaa,  Chltm  relumed  to  Eenlueky,  and 
stated  that  he  wat  entitled  to  certain  lands  in 
Texas,  and  had  with  him  papers  so  showing; 
that  he  auhaequently  went  again  to  Texat  tor 
the  purpoae  (rt  looking  after  his  land  claims, 
and  returned  to  Kentucky  about  November, 
1888;  that  on  his  second  return  he  alto  staled 
that  he  had  land  In  Teiaa,  and  had  sold  some; 
and  that  he  then  had  papers  Indicating  his 
ownerthlpof  land  in  that  state.  Tbe  teatlmony 
of  hi*  alaleraand  others  tended  to  identify  one 
of  tbe  papers  which  he  had  with  him  oo  tbla 
last  occasion  with  the  land  certificate  Ho.  SOO. 
There  was  teatlmony  to  the  effect  that  he  was 
a  good  penman,  that  he  signed  bis  name  J.  H. 
or  J.  Harvey  Chism,  and  his  name  appeared 
a*  such  on  the  army  roUi  and  other  offlclal 
documents  of  the  Kepubllc  of  Texas.  He 
died  In  1889.  After  hisdealh,  in  ISeOorlSSl. 
bis  father  placed  the  paper*  relating  to  tbe 
claim  of  the  son  for  Texas  lands  in  the  handa 
of  Augustln  Horeman,  and  gave  him  a  power 
of  attorney,  in  order  that  he  might  viallTeiat 
and  perfect  Iba  claim.  Moremaii,  with  llie 
U»U.fl. 


papers  in  bis  pOMestIOB,"proceeded  toTexa«[0 
for  the  purpose  of  executing  his  agency.  Oa 
arriving  there,  be  went  to  the  land  offlee  and 


exhibited  the  papen.  TbeoQIcert  of  tbe  land 
office  pronounced  the  claim  valid  and  in  all 
respects  regular,  but  declined  to  act  upon  it 
because  there  was  a  defect  in  the  power  of  at- 
toroey,  it  having  been  acknowledged  by  a 
Kentucky  official  and  not  by  a  commtiiloner 
of  the  state  of  Texts.  In  consequence  of  thia 
fact,  Horeman  was  unable  to  obtain  the  pa- 
lent  for  the  land,  and  left  the  papers  with  k 
Mr.  Ferguson,  in  Auilln,  Texas,  and  returned 
to  Kentucky.  Before  a  new  power  of  attor* 
ney  could  M  executed  tbe  father  of  Chltm 
died,  and  Moreman'i  arrangenieals  with  him 
were  thus  lermloated.  Bubsequently.  on  the 
request  of  llie  mother  of  Chlam.  Uoreman 
wrote  to  Ferguson  for  the  papers,  and  they 
were  returned  In  an  envelope.  Moreman 
handed  over  this  envelope  as  be  received  ii  at 
the  poatoffice,  without  examination,  to  Mr*. 
Chism.  There  was  also  testimony  tending  to 
ahow  that  after  tbis  date  the  heirs  of  Cblsm 
sent  the  papen  thus  received  (which  are  not 
very  accurately  idcnllHed)  to  Texas  for  tlie 
purpose  of  obtaining  the  land,  and  that  the 
papers  thus  sent,  whatever  they  were,  were 
burned  by  accident 

Tbe  deposition  of  Horeman  waa  taken;  an- 
nexed to  It  was  a  certified  copy  of  the  original 
certificate  No.  MO,  isaued  to  J.  H.  Chiam. 
This  was  shown  to  blm,  and  he  waa  asked 
whether  the  original,  of  which  It  was  a  copy, 
was  among  the  papers  which  were  turned  over 
to  him  in  TSBO  or  1891  bv  the  father  of  J.  H. 
Chism,  and  In  connection  with  which  hla 
power  of  attorney  was  given.  Mr,  Uoreman 
answered:  "I  have  examined  tbe  above  co(^, 
and  should  say  that  the  original  of  wbich  it  la 
a  copy  wat  among  the  papen  turned  over  to 
me  by  Ihe  falber  ot  J.  H.  Chlim.  The  Ian 
guage  seems  familiar,  and  I  recognlEesomeof 
tbe  terms,  as  'having  an  honorable  discbarge' 
and  'being  a  tingle  man.'  The  original  paper 
«■!  folded  twice,  and  the  folda  were  some- 
what frayed  wit  b  bandling,  looking llkean  old 
paper;  the  wrlltng  waa  remarkably  effeminate. 
I  cannot  tay  definitely  whether  the  original 
waa  returned  to  the  father  or  mother  of 
Chism  or  not.  The  laat  time  I  ever  saw 
them  was  in  Austin,  Texat,  in  IBM*or  [lO 
18fil,lo  IbemonthDrHay."  TbewltneBBlhen 
proceeded tostate  Ihe  factsGonnecled  with  his 
employment,  bis  Journey  to  Teiaa.  hit  going 
to  tbe  land  office,  and  bit  failure  because  o( 
tbe  defect  in  hta  power  of  attorney. 

The  defendant  B  case  was  supported  by  the 
tettimony  of  Baker,  who  said  that  he  bought 
the  cerliBcate  aa  tlie  Mot  ot  one  Robinson, 
and  thai  at  the  time  tSe  tranafer  waa  drawn 
tbe  ceniQcate  was  delivered  to  him  by  the 
seller.  Describing  the  eeller,  he  aald:  "He 
represented  that  be  had  been  serving  In  the 
army,  and  I  have  an  IndUlinct  memory  that  I 
called  his  attention  to  a  discrepancy  or  differ- 
ence in  the  spelling  of  the  name,  and  that  tin 
explanation  wat  that  some  people  tpelled  It  aa 
It  was  pronounced,  according  to  the  sound." 
He  then  testified  that  the  ori^nal  transfer  waa 
lost,  and  that  the  wltneaaea  whoae  names  pur- 
ported to  be  affixed  to  It  and  tbe  ofBcer  before 
whom  It  pnrportad  to  have  bean  acknowledged 
i7 
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for  whom  he  claimed  to  htTe  acted  la  burl  , 
Um  certificate,  Ilred  la  the  state  of  New  York, 
and  wu  koown  to  nobodj  Id  Texaa,  except 
hlmieir  and  family.  Hla  teatlmoa;  In  rejcsrd 
lo  RobiDM>n  wai  fndeflolta.  He  Mid  tbat  the 
maa  wu  alive  some  few  years  before  and  was 
in  New  York,  but  gave  no  address  bv  wliicb 
he  miehl  be  found.  He  turltier  testlfled  tbal 
ba  hs'l  sold  this  cerllficate,  along  with  others, 
aa  Un  agent  nf  RobiasoD  to  J.  De  Cordova, 
and  tbat  De  Cordova  bad  resold  It  to  bim. 
That,  aa  the  owner  of  thli  cenlflcaie,  he  had 
employed  a  man  bv  tlie  name  of  Blelner 
apply  tor  and  enlMland  thereunder. 

Mutrt.  B.  H.  6r«Ji»m  and  Tarltvn  A 
Jforrou  for  plaiDllffln  error. 

Mettn.  K<«tf[»M  H.  B«aeli,  T.  W.  Orrgary. 
and  MeKiunoA  A  Carltoa  for  defeoJaDts  In 


Jfr.  JaMtica  Whit*  delivered  the  opinion  of 
the  court: 

11]  Theasslgnmeala  of  error  are  addressed, 
llrsl,lotheBlleKeid  illegal  admission  of  evidence; 
Mcondiy,  to  loe  refusal  of  the  court  to  gire 
certaia  cbargea;  and,  thirdly,  to  the  chargea 
actually  given. 

111.  The  defendant  objected  to  tbe  lotroduc- 
tion  of  the  deed  of  gala  made  by  J.  H.  Chism 
on  October  81,  1S8S,  of  his  bounty  certillcate, 
because  It  was  rtt  inter  alio*  anci  Irrelevant. 
The  objection  waa  unienable.  The  issue  i>f 
forgery  m(  non  of  the  deed  from  which  tlie 
title  in  contniTeray  was  deraigned  clearly 
made  (be  proof  relevant.  Tbe  evidence  lemled 
to  show  tbe  manner  in  whicli  J.  H.  Ubism 
■Igned  his  name  at  or  about  the  time  it  was 
contended  that  the  transfer  sisned  by  J,  H. 
Chisholm  had  been  executed.  It  was  also  ad- 
mlaaible  aa  tending  to  show  how  J.  U.  Cbism 
then  valued  Texas  land,  and  thus  to  dis- 
prove tbe  claim  that  be  bad  sold  accrtlQcnle 
•ntllling  him  to  140U  acres  at  fl.tO  at  ]iist 
about  tbe  same  lime  he  had  obtained  (5U0  for 
K  cerUflcale  for  a  less  quantity.  Irrespective 
of  this,  teatlmony  hsd  been  elicited  without 
objection  to  tbe  etiecl  tbat  J.  H.  Cliism  had 
declared,  on  his  aecond  return  to  Kentucky, 
thai  he  had  sold  land  in  Teiaa.  and  this  deed 
waa  competent  to  explain  that  atatemcnt.  It 
iaa  maLierof  no  moment  whether  lesiimony  as 
to  these  declarations  of  J.  H.  Chism  was  ad- 
inlsaible  or  not,  since  it  was  admitted  without 
objection,  and  it  waa  competent  (o  offer  evi- 
dence to  throw  tight  upon  and  explain  them. 

Sd.  The  objection  taken  to  the  statemvnt  of 
the  witneaa  Moremaqt  that  "he  abnuld  say" 
that  the  original,  of  Wblch  the  certificate  pro- 
dnced  waa  a  copy,  waa  among  tbe  papera 
turned  over  to  blm  by  the  father  of  J.  H. 
Cbism,  went,  obviously,  to  the  effect  and  not 
to  the  admissibility  of  that  sUlement.  Be- 
•Ide*,  tbe  objection  eeparalea  (he  words  "I 
should  lay"  from  the  whole  context  of  the 
wluieaa'  teatlmony;  whereas  tbe  context  makes 
It  clear  that  Iboae  words,  instead  of  heXnf  the 
cxpreMlon  of  a  conjecture,  were  simply  a  form 
of  ipeech.  for,  after  using  tbem.  the  wittiess 
proceeded  to  fiimlah  the  busts  for  bin  state- 
nwat  bj  dewrlblng  tha  original  document  in 


lucb  a  WBv  as  to  give  empbaili  to  bli  idenllll- 
calEon  of  the  copy. 

*3d.  The  court  refused  to  Inatntct  (he  [12 
Jury,  at  defendant's  request,  aa  follows;  '^he 
II  neon  trover  ted  evidence  in  this  cause  shows 
that  tbe  cettiBcale  by  virtue  of  which  Ibelaod 
in  controversy  whs  located  came  into  the 
hands  of  W.   R.   Baker,  as  agent  of   B.   Y 


by  Stciuer  as  the  agent  of  Baker,  who  had  ac- 
quired (he  title  of  Robinson  in  tbe  same,  and 
It  the  person  who  sold  the  same  to  Robinson 
Ihrougli  Baiter,  under  whatever  itame,  waa,  at 
the  time  of  the  snle  to  Baker,  the  owner,  of  the 
ccrlifltate.  you  will  find  a  verdict  for  defend- 
ant; and  in  this  connection  you  are  Instructed 
that  It  is  a  presumption  of  fact  that  a  person 
in  posseMloo  of  a  cerllBcat«  la  the  owner  In  the 
absence  of  evidence  to  tbe  contrary,  whether 
he  have  a  written  assignment  or  not,  and  U  la 
shown  by  the  evidence  Ibai  the  certificate  In 
question  was  la  posseaslon  of  a  person  who 
sold  It  to  him  for  Roblnion  recently  after  It 
was  issued,  it  having  been  issued  In  Novem- 
l>cr,  1888;  If  you  should  believe  such  person 
was  not  the  same  to  whom  It  was  Issued,  yet, 
unless  tbe  evidence  shows  that  tbe  person  to 
whom  It  iisiied  had  not  sold  it,  vou  would  be 
authorised  to  find  for  the  defunnant." 

This  charge  was  rightly  refused.  It  prac- 
Ilcailr  requested  the  court  to  disregard  the 
proof,  and  amounted  to  a  request  to  instruct  a 
verdict  for  tbe  defendant.  The  very  issue  in 
the  case  was  whether  the  certificate  did  or  did 
not  come  into  the  bands  of  Baker,  ai  agent,  in 
1838.  The  reliance  of  the  defendant  was  on 
the  teBlimnny  nf  Baker,  and  tbe  fact  that  the 
name  J.  H.  Chisholm  and  the  name  J.  H. 
Cbism  were  idem  toium*.  But  Baker's  testi- 
mony was  directly  coDtradicled  by  that  of 
Moruman,  and  It  la  impiisslble  to  reconcile  (be 
two.  It  the  certitlcale  was  In  Morcmaii'a 
hands  an  tcntiBcil  to  hy  him.  It  conid  not  have 
been 'In  the  hands  of  Biiker,  In  1838,  aa  sworn 
to  by  him.  There  were,  besides  Morcman's 
testimony,  many  circumstances  tending  to  re- 
fute Baker's  simcinenU.  These  were  the  fact 
that  the  tranHfer  from  Robinson  was  not  put 
on  record  until  1853,  when  Baker  was  clerk, 
and  tlierefnre  himself  made  the  record;  Ihe 
losaof  theorigliial ;  the  fact  tbat  ttie  traDsfer  was 
made  la  the  nameof  Rulilnsnn,  *whose  ex-[13 
istenoc  and  whereabouts  were  so  meagcrly  dis- 
clnecd  as  to  render  It  ImpoMible  from  the  te»- 
(imooy  (o  discover  him;  that,  although  tbe 
first  transfer  In  1838  purported  to  have  been 
'a  In  the  name  of  Baker  aa  agent,  there 
a  subsequent  transfer  by  Baker  to  De 
Ck)rdovB,  and  yet.  a  third  iraoiiter  from  Du 
Cordova  back  to  Baker;  that  the  patent  for  the 
land  was  not  obtained  until  1858,  many  yean 
after  Baker  claimed  Ibat  he  was  in  poMession 
of  thecertiBcale;  and.  finally,  that  the  transfer 
itself,  when  examined  by  the  llgiit  of  sur- 
rounding facts,  a&ords  some  ground  for  the 
;lAim  thai  Baker  could  not  have  had  the  cer- 
llficate lo  hia  pnsseuion  In  1886,  when  the 
transfer  was  mode. 

The  cerlini'ale  contained  six  statemenli: 
First,  Its  cIhsh;  second,  the  quanilly  of  Ibe 
land  for  which  ll  Issued;  third,  Its  number; 
fourth,  the  date  of  its  Usue;  tlflh,  (be  name  of 
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tba  peraon  to  whom  It  wu  ImumI;  afztb,  tbe 
ocmnty  froBi  wblcb  11  wu  tMood.  The  tMna- 
for,  In  dsacrlblng  the  certlllcate,  (t»te»  ii  m 
luvliig  been  Iudm  to  J.  H.  Chlam;  mekee  — 
Dwntton  at  if  or  number.    It  M]rB,"K_. 

,"  BDd  that  the  certfBcaie  wm  "dated  Mo- 

Ttmber,  1888,"  gMng  no  dxr  of  Uie  mODth, 
udltii  lined  ^■J.H.Cblsbolm."  Tbe  fail- 
nra  In  tiw  mmeter  to  give  tither  the  number 
of  lb«  cerUflcate  or  tbe  day  of  the  month  od 
which  It  waa  ieeued,  aa aleo  tbementlonof  tbe 
BiBie  of  J,  H.  Chlim  In  Ita  bodr,  coupled  with 
the  eignature  "J.  H.  Chbbolm, '  were  ia  tbem- 
■elvea  claimed  to  be,  aa  the^  undoubtedly 
were,  clrcnmatanoBa  tendlns  to  abow  that  tbe 

ef  who  wrote  the  tmunt  eould  not  have 
I  In  poeecealon  of  the  certiflcate. 

It  waacontended  that  thia  Inference  wa*  fur 
tharatrengthenedbyUienubllcrecoTda.  Tbua, 
the  return  to  tbe  Oenerai  Land  Office  by  the 
eoonty  clerk  gave  tbe  number  990,  correapond- 
Ing  with  that  of  the  certificate  Itaelf.  and  gave 
the  month  aa  November,  18S8.  without  giving 
nay  day  of  the  month.  The  report  of  tbe 
lt«reUng  Board  di«cribed  the  certiflcate  by  a 
wnmg  nnmbeT,  701,  tnalead  of  P90;  It  gave 
the  data  thereof  aa  November  1, 1SS8,  and  the 
Bame  of  tbe  grantee  aa  J.  H.  Chlaholm.  Tbe 
feet  ta  that  the  tranater  aeemed  b>  bave  been 
drawn  with  reference  to  theae  public  recorda, 
14]  and,  in  order  not  *to  conflict  with  either  of 
tbem.  It  uwa  the  name  J.  H.  Chlam  in 
the  body  and  the  name  J.  H.  Cbiabnlm  In  the 
the  aifrnature,  and  It  omlta  the  nunii>er  of  tbe 
eertldcati;  altogether,  and  mention*  oo  day  of 
the  month,  the  day  being  alao  omiired  In  one 
of  thu  reccrda.  Under  tbli  condition  of  tbe 
proof,  the  court  waa  obvloualr  correct  in  not 
Inking  the  queatlon  of  fact  from  tbe  conald- 
etstlon  nt  the  Jury. 

4ili,  Tbe  court  tefuaed  to  charge  aa  followa 
at  tbe  requeat  of  the  defendant: 

"The  certlHcatb  waa  luued  to  a  peraon 
vhnae  name  waa  ipelled  therein  Chlim.  The 
tranafer  lp  evidence  ihows  that  tbe  person 
who  tranalerred  the  earae  apelled  hia  name 
Cblebolm.  Now,  it  the  person  who  lo  Irana- 
ferred  tbe  certidcate  waa  the  tame  to  whom  It 
iMoed,  It  U  not  malerlal  In  what  form  he 
dgned  it,  you  will  Ond  for  the  defeDdanl;  and 
hi  determining  whotber  he  waa  tbe  aame  per- 
aon yon  nay  conalder  Ihe  fact.  If  a  fact,  that 
the  peraon  who  aold  lo  Baker  waa  a  aoldler, 
(ho  date  of  hla  certiflcate,  the  wbereabouta  of 
J.  H.  Chlam  about  the  time,  and  the  erideace 
Introduced  by  plalatlffa  ihat  J.  H.  Chlam  waa 
in  Tesaa  about  the  time  of  tbe  tranafer." 

Tbla  charn  waa  also  correctly  refuted. 
In  eome  partlculsra  it  assumed  the  ezlatence 
of  facta  not  proved  by  asking  theconrt  to  state 
to  tbe  Jury  that  CbWn  waa  in  Texas  about 
tbe  time  oi  tbe  tranafer,  December  3,  188S, 
whilst  there  waa  evidence  that  be  returned  to 
Kentucky  In  November,  1888.  Bealdei,  we 
Ibink  ib«  charge  of  tbe  court,  a*  actually 
■Irai  lo  the  Jury,  fumUbed  all  that  tbe  de- 
lendaot  waa  entitled  lo  on  tbla  point.  It  was 
H  followa: 

"The  defendanta  have  ottered  what  pur- 
porta  to  be  a  transfer  ot  the  cerUflcate  granted 
J.  H.  Cbism  lo  one  E.  M.  liobinson,  which 
transfer  Is  signed  J.  H.  ChUtaolm.  aad  in  or- 
dv  for  Ibis  tranafer  to  convey  tlUe  to  said  cer- 
lit  C.  8. 


tiflcate  the  proof  must  aallafy  yon  that  tbe  par- 
ton  who  made  said  transfer  was  the  aame  man 
to  whom  said  ceriiflcnte  waa  taaiied,  and  un- 
teei  it  doea  so  eailarv  you  the  defendant  can- 
not defeat  tbe  plalnliffs'Tecovery  of  two  tblrdi 
of  the  land  wed  foriaod  on  tb Is  issue  aa  lo  the 
penon  who  made  the  transfer  being  the  aame 
peraon  *to  whom  lald  certiflcate  No.  990  [  IS 
ttaued,  tbe  burden  of  proof  Ison  the  defendant; 
and  It  the  proof  does  not  so  satisfy  you,  the 
plalntifta  are  entitled  to  recover  the  whole  1  and 
unlets  defeated  by  tbe  defendant's  plea  ot  live 
jean'  limllallon  as  to  Hrs.  Van  Horn's  one- 
third  Interest  therein.' 

Sth,  The  court  refuted  to  give,  at  defend- 
snt'a  requeat,  the  following  charge: 

"It  la  shown  by  tbe  evidence  that  tbe  certifl- 
cate baa  been  In  uie  land  office  since  1857,  and 
is  now  there,  and  It  tbe  cerilBcale  or  paper 
about  which  plaintiffs  tealify  waa  burned  In 
Dallaa  or  elaewhere,  then  the  paper  teeliSed 
about  by  tbem  te  not  this  cerUflcate." 

Tbla  charge  waa  alto  correctly  refused.  It 
aabed  tbe  court  to  Instruct  upon  a  purely  hy- 
pothetical statement  of  fact  and  was  calculated 
lo  confuse,  and  was,  moreover,  fully  covered 
by  thechsTgea  actually  given. 

etb.  Tbe  court  refused  lo  give  tbe  follow- 
ing requeeted  charge; 

"The  transfer  introduced  by  the  defendant 
(o  the  certiflcate  Is  not  a  forgery  In  law, 
whether  signed  by  the  person  who  was  the 
owner  ot  said  c«rllflcale  acquired  from  the 
person  to  whom  it  Issued  or  by  the  person  to 
whom  It  issued,  and  vou  are  Instrucled  thatif 
Id  this  case  jou  should  And  for  the  plalotiffa. 
In  any  event  you  will  find  for  the  detondnnt 
one  third  of  the  land  aa  agalnat  M.  S.  Van 
Horn,  and  tor  the  other  plaintiffs  only  two 
thirds  ot  tbe  land." 

This  charge  waa  correctly  refuaed.  There 
was  no  evidence  tending  to  show  that  the 
tranafer  waa  made  by  any  person  claiming  to 
have  acquired  the  certiflcate  from  Cbism  lun 
tbe  contrary,  the  testimony  ot  Baker  and  all 
theteatlmony  In  tbecaaeonboUi  sides  present- 
ed tbe  Isaue  of  whether  Chlsm.  tbe  person  to 
whom  the  certificate  had  been  ttaued,  aigned 
the  tranafer.  There  waa  no  proof  In  any  way 
to  Indicate  that  Chlsm  had  transferred  to  some 
one  else  bis  certlllcate.  and  that  this  other  per- 
son had  signed  J.  H.  Cbisholm  In  tbe  alleged 
transfer  to  Baker.  That  porliou  of  the  charge 
which  aaked  that  tbe  Jurv  be  Instrucled  that 
it  the  transfer  waa  aigned  oy  Chlsm,  to  whom 
tbe  certificate  issued,  It  was  not  a  forgery,  waa 
fully  covered  by  tbe  charge  given. 

nib.  The  court  gave  the  following  [16 
charge,  and  exception  was  taken  thereto: 

"If  you  believe  from  Ihe  evidence  that  W. 
R  Baker  falsely  made  or  caused  or  procured 


of,  tbe  transter  to  £.  H.  Robinson,  signed  J. 
H.  Chlaholm.  and  purporting  to  convey  the 
land  certiflcate  990,  iasued  lo  J.  H.  Chlam, 
with  Intent  to  make  valuable  thing  or  money 
thereby,  or  with  latent  to  set  up  a  claim  or 
title  or  to  aid  or  a»alst  any  one  else  in  setting 
up  B  claim  or  title  to  the  lanil  In  controversy. 
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tt  in  coDtToveny. 

It  la  claimed  that  tliti  charge     

becaaw  It  aubmittod  Issues  Dot  raised  \>j  the 
eridence,  and  wu  calcnlated  to  Impreaa  the 
jury  wltb  the  belief  thai  there  was  eome  prrwf 
of  aueh  icUon  on  the  part  of  Baker,  ana  thus 
ptejudtoe  the  defeodant's  case.  But  this  ob- 
JootloQ  takes  it  tor  grauted  that  there  — 


Wa  hare  already  stated  the  lendeocr  of  ibe 
testimoDT  on  both  ddea,  and  that  the  very  na- 
ture of  Ina  direct,  as  well  as  the  clrcnmslaDtlal, 
erldeoce  oeceuaiilj  raised  the  quesiloa  of 
fofKCTj  wl  non,  and  of  Baker's  coonecUon 
wlli  the  forgery,  if  there  was  aoT,  Nor  is 
this  charge  amenable  to  ihe  crittctim  that  It 
assumes  the  fact  that  the  transfer  was  false. 
It  Is  true  that  the  court  used  tbe  words  "In  any 
way  aided,  assisted,  advised,  or  encouraged  the 
false  msking  of  Ibo  transfer  to  B.  H.  Bobln- 
•on,  signed  J,  H.  Cblaholm."  Bui  It  It  mani- 
fest from  tbe  connection  in  which  these  words 
were  used,  and  from  the  entire  charge  given, 
that  Ihe  cotirt  left  to  Qie  Jury  the  quesllOD  of 
whether  tbe  transfer  was  forged  or  not.  with- 
out expressing  any  opinion  thereon.  Indeed. 
It  was  eipressly  charEed  that  on  the  Issue  of 
the  forgery  the  burden  of  proof  was  on  the 
plaintiffs. 
8th.  Tbe  foilowlng  charge  was  also  objected 


to  whom  tbe  certlfleate  No.  690  Issued      

Chlsm,  did  falselv  make  and  transfer  to  B.  U. 
Robinson,  signed  J.  H.  Cbtsholm,  with  the 
intent  to  make  money  or  Other  valuable  thing 
thereby,  or  with  intent  to  set  up  a  claim  or 
title,  or  aid  or  assist  any  one  else  In  aetttng  up 
«  claim  or  title  to  the  land  in  coDtroversy,  or 
In  any  way  to  Injure,  oblalo  the  advantage  of, 
or  prejudice  tlie  rights  or  Inierest  of  tbe  true 
owners  of  the  land,  or  with  any  fraudulent  In- 
tent whatever,  then  aaid  Inatrument  you  will 
find  to  be  a  forget^,  and  vou  will  bring  a  ver. 
diet  for  piainllSs  for  tbe  land  in  controversy. 
If  vou  believe  from  the  evidence  that  J.  U. 
Chlsholm  or  any  other  person  nut  being  the 
identical  person  to  whom  cerltOcale  No.  090, 
In  the  name  of  J.  H.  Chlsm,  issued,  did  falsely 
counterfeit  the  orlsinal  grantee  in  making  the 
transfer  to  B.  H.  Robinson,  signed  J.  H.  Cbis- 
holm,  with  tbe  intent  to  make  money  or  other 
TBluabie  thing  thereby,  or  with  the  intent  to 
set  up  a  claim  or  title,  or  aid  or  assist  any  one 
else  In  setting  up  a  claim  or  title,  to  the  land 
in  controversy,  or  to  cast  a  cloud 


the  land,  or  wilb  any  trauiiuleni  intent  what- 
ever, then  you  will  find  said  Instrument  a  forg- 
ery, and  will  find  for  plaintiffs  for  the  land 
In  controversy." 

This  charge.  It  I*  said.  Is  erroneous  (a)  be- 
cauae  It  presents  sn  Issue  not  raised  tsy  the  evi- 
dence; and  (b)  liecause  It  eicludee  thehypoth- 
ois  that  a  person  to  whom  J.  B.  Chlsm  may 
have  transferred  the  certificate  by  delivery  was 


Chisi 


q;"  and  (e)  becauee  tf  such  peraon 


signed  Ue  own  name,  "J.  H.  Chlsholm,'  hla 
signature  was  not  a  forgery  andei  the  kw 
then  existing  In  Texas. 

There  was,  ■•  we  have  already  said,  no  evi- 
dence tending  to  show  a  transfer  by  J.  H. 
Chlsm,  the  grantee,  to  another  person,  and  an 
assignmentbysuchpersontoBaier.  Theenttn 
proof  on  both  sidea  was  addressed  tj>  the  que*- 
tioD  of  whether  the  certificate  waa  in'tbe  poases- 
•ion  of  Chlsm  at  the  Uma  that  Baker  claimed 
that  It  was  detivend  to  bim,  and  so  remained 
thereafter.  Tbe  wbote  cose  turned  upon  this 
question,  uid  the  Issue  of  whether  tbe  transfer 
was  a  forgery  or  not  In  a  large  'measure  de-[l  8 
pended  on  the  conclusions  formed  by  the  Jury 
a*  to  this  fact.  But  the  claim  that  if  the  name 
of  J.  H.  Chlsholm  was  signed  by  one  bearlns 
that  name,  the  writing  of  this  signature  could 
not  under  any  clrcumsiances  constitute  a  forg- 
ery, is  unsound.  It  Is  asierled  by  the  plaln- 
tiit  in  error  that  the  law  of  Texas  as  to  forgery 
prior  to  18 T6  was  as  follows; 

"  He  Is  guilty  of  foreery  who,  without  law- 
ful authority,  and  wilh  intent  to  injure  and 
defraud,  shall  make  ■  false  Instrument  In 
writing,  purporting  to  be  the  act  of  another. 
In  such  manner  tlut  the  false  insirument  so 
made  would  (If  the  same  be  true)  have  created. 
Increased,  diminished,  discharged,  or  defeated 
any  pecuniary  obligation,  or  would  have  trans- 
ferred or  in  any  manner  have  affected  any 
property  whatever."  Art  2098,  Pascbal's  Di- 
gest of  Laws. 

Clearly,  If  one  whose  name  was  J.  H.  Chla> 
bolm  took  a  certlfleate  Issued  to  J.  H.  Chlsm, 
and,  falsely  personating  J.  H.  Chism.  signed 
his  name  as  J.  H.  Chlsholm,  Intending  thereby 
to  counterfeit  tbe  signature  of  J.  H.  Chism, 
and  by  reason  of  the  fact  that  the  names  were 
id»m  tonant.  to  produce  the  Impression  that 
tbe  name  signed  was  that  of  J.  H.  Cbism,  this 
act  would  have  been  a  forgery  under  this  stat- 
ute. The  case  of  0am.  v.  SaUmm,  11  Gray, 
197.  71  Am.  Dec  708,  cited  to  Uw  contnrj, 
sustains  this  view. 

9tb.  The  ninth  asalgnmeiit  b  ooreted  t^y 
what  we  have  already  aud. 

10th.  The  court  gave  tbe  following  chaigs, 
which  was  obJecietTlo: 

"The  defendants  have  offered  what  pui- 
porta  to  be  a  transfer  of  the  eeritflcate  granted 
J.  H.  Cbiim  to  one  E.  H.  Robinson,  which 
transfer  is  signed  'J.  H.  Chlsholm,'  and  In 
order  for  thla  transfer  to  convey  title  to  said 
certificate  tbe  proof  must  satisfy  yon  that  the 
person  who  made  said  transfer  was  the  same 
man  to  whom  said  'certificate  was  Issued,  and 
unless  it  does  so  satisfy  you  Ihe  defendant 
cannot  defeat  the  plaloLi&s' recovery  of  two 
thirds  of  tbe  lands  sued  for;  and  on  this  issue, 
as  to  the  person  who  made  the  said  transfer 
being  the  same  person  tnwLora  said  certificate 
No,  990  iasued.  the  burden  of  proof  is  on  the 
defendant;  andiftheproof  does  not  so  *Bat[10 
isfyvou.theplsintllts  are  entitled  to  recover  the 
whole  land  unless  defeated  bv  the  defendant's 
plea  of  five  ysM*'  slatutee  of  Umlialion  m  to 
Mrs.  Van  Horn's  one-lhird  Interest  therein.'' 

It  is  contended  that  the  word  "  satisfy  "  ex- 
acted a  greater  degree  of  proof  than  the  law 
required,  and  we  are  referred  to  cases  In  Texal 
which,  It  Is  claimed,  bold  that  an  Instruction 
unless  the  party  on  whom  the  burden  of  proof 


..CoA'^S-*- 


18M.                        TowKtnra  t.  St.  Loitu  A  Sandotu  Ooil  di  Hmxa  Co.  10-21 

ToU  MtablUhea  bb  cue  bj  "  utUf kctorj.  evl*  lowed  interest  agsfnat  the  eaUteot  Baker  from 

deuce,"  ihe  jury  mutt  find  for  ibe  oiher  aide,  the  da7  of  the  wle. 

exact*  from  ue  first  party  nn  undue  degree  of  Eirur  In  this  regard,  bowever,  Id  no  waj 

proof.     Wbaterer,  kbetructly  ipeaklDg,  mar  cooceTDS  the  contrOTcnleB  between  the  plain* 

be  the  meiita  of  thU  objection,  It  la  nnavall-  tllTa  and  the  defendant.    The  Judgment  will 

able  here.    The  charge  objected  to  wm  only  therefore  be  afflrmed  except  In  regard  to  th« 

one  of  annmbcf,  and,  we  tb Ink,  taking  all  the  Imum  between  thedefendantand  the  executors 

lutroctions  together,  they  falrlj  itatea  to  the  of  Baker,  defendanii  in  tbe  call  In  warranlf  i 

jnrj  that  their  conclusiooa  were  to  depend  on  In  thia  particular  tbe  csee  li  remanded  with 

tMr  belief  aa  to  Ihe  preponderance  Of  proof,  directions  to  grant,  on  application  of  defend- 

lllh.  ThU  aselKaQicnt  of  error  is  addressed  ant,  a  new  trial, 

to  the  charge  of  £o  court  In  regard  to  the  con-  In  aO  et/ur  T«*pteU  the  Jvdgment  it  afflrmti, 
troTsrsj  belweeik  White  and  his  warrantors. 
Thia  charge  la  tfaua  aet  out  in  tbe  record: 

"  Tbe  court  Inslmcted  the  Jury  that  if  Ihey  

found  for  the  plaintiff  for  the  whole  of  the 

Ivid  in  con troTCTsr,  they  would  find  for  the  r,,rr.n   i-^-^-^.^t,-.,-,^     .               m< 
defendant  While.  ^Igsinrt  the  execuiora  of  0^1*9  TOWNSEND,  Appt..      [21 
Baker,  tbe  sum  of  (3960,  with  8  per  cent  in  "■ 
terest  from  October  3,  1887(11  being  io  e»l-  THE  ST.   LOUIS   &  SANDOVAL  COAL 
deoce  that  that  was  tbe  amount  of  the  pur-  &  MINIXO    COMPANY,  Tbe  Sandoval 
chase  money  paid  br  White  Io  Baker,  and  tbis  Coal  &  tUalng  Company  et  al, 
suit  hating  been  fifed  on  the  3d  day  of  Octo- 
ber, 1889):  and  tbe  court  also  inotructed  llie  {SoeB.aBcporter'ied.  tl-aL> 
jury  to  dnd  for  the  defendant  While  tbe  value 

of  hia  Improvemenia  made  In  good  fallb.  nnd  Former  ««,  wktn  a  bar—ttaU  claim. 

that  If  the  amount  escee<led  the  value  of  uie  _ 

and occapatioD  of  the  premises  from  tbe  8d  »  ThBln»alMttrof  aolalmforierTioesU  •uh.tnn. 

day  of  (Sctober.   1887,  they  would  find  tbe  "allr   "'•hli.hed   by  a  tore*   tbat  "loc"   Is- 

TaWof  the  »eando<^upailon  from  Ihe  lime  '"T'/'L'l^'^/hr^V^Iii^  ^Mr^.f           ' 

—lA  wi,«.  <«!. i™   _-..  . J  ,1.-  out  »iiythlii(ihaTlnfibeeDpaiiJfi.f  It. 

,  A  claim  for  personal  Borvloe!'  ubuIdK  a  corpo- 
ralloD  aswrted  SKSlaat  puretiBsrts  at  s  Jucilclal 
Kle  oC  tbe  propercy  oC  tbe  corporation,  over 

_                                 -    --  eUrbt)-eanur(ertbeoUlniBodru«dand  mnretban 

Interest  only  from  October  2,  1887.  Instead  of  KTFn  yean  aft^r  lucb  sale,  and   not  anscrted 

from  the  dale  of  the  ule,  in  1882,  was  errone-  durltiir  a  Innir  lUlititloD,  If  not  barred  by  tha 

ous.     The  Texss  statute  limits  ihe  right  to  re-  atatuie  of  llmi  rut  ions.  Iitoo  ataleto  receive  favor 

cover,  io  an  ejectment  suit,  for  use  and  occu-  fromaoonrtof  eQultr. 

patlon,  to  a  period  of  two  Tears  prior  to  the  rn-    sAa  i 

commencementofthesnlL  ISayles'Tex.  Civ.  ^"  '  ^'^ 

Slat.  4800.  Ariried  AprO  tS.  I89S.    JkcidtdJunaS.  1S95. 
20]    *Tbe  court  evidently  had  this  statute  in 

view.and  considered  that  as  tbe  pIsintllTs  right  A  PPEAL  from  a  decree  of  tbe  Circuit  Court 

tolrecoverforuieandoccupatlaDwssreslricicd  A  of  the  United  States  for  the  Souibem  Dis- 


ss tbe  pOBseisor  ecioyed  tbe  fruits  he  was  not  pany  et  al. ,  defendants,  to  obtain  a  decree  that 
entitled  to  recover  interest  on  the  price.  This  defendant  pay  an  alleged  debt  of  plaintiff 
view,  however,  overlooked  another  provlalon    against  tbe  said  company,  and  that  tbr>  tale  by 


of  law,  which  allows  Ibe  plaintiff  In  ejecimeni  the  receiver  was  void,  and  that  if  tbe  new 

to  recover  for  use  snd  occupation  (or  a  longer  company,  the  tiandoval  Coal  &  Mining  Com- 

perlod  than  two  yean  prior  to  the  bringing  pany,  refused  to  pay  the  same,  li*  property  Im 

of  the  acUon,  wfaere  the  defendant  In  ejcr.l.  sold  and  the  debt  paid  witb  the  proceeds     ^^ 

ment  sets  up  a  claim  for  improvements.     In  ;!r>nsd. 
such  a  case  the  law  allows  a  claim  for  use  and 
occupation  beyond  tbe  period  of  two  years,  and 
to  the  eilent  necessary  to  offset  theclaim  for  im- 

BtivcmenL   aSnjles'Tex.Clv.  Slut. 4810,1810.  Missouri,  bnmglil  his  bill  In  eijiiUy  in  tbeclr- 

ere  tbe  defendant  made  a  claim  (or  improve-  cult  court  nf  Ibe  United  Stales  for  lbesouth< 

meota,  and  the  claim  for  use  and  occupation  eni  District  of  lilinulK  on  November  80.  1887, 

was  allowed  beyond  two  years,  and  to  the  ex-  against  the  St.  Louis  &  Sandoval  Coal  &  Min- 

tent  necessary  to  offset  ihe  Improvements.    As  IngCompany,  anil  tbe  Sandoval  Coal  &  Mining 

the  claim  for  use  and  occupation  did  not  equal  Company,  corporal  Ions  created  under  the  laws 

the  claim  for  improvements,  the  former  must  of  the  state  of  Illinois,  and  Isaac  Main,  Lam- 

neceawrily  have  extended  to  tbe  full  period  bcrt  Noland,  Frank  Seymour,  Charles  Rein- 

of  defendant's  oecupaacy.     To  limit  the  de*  bardt,  Jacob  Licbty,  klargaret  E.  Edwarda, 

fendant'a  recovery  of  Interest  against  tbe  war-    '  ,.      • — : : — : r ttz " 

tanlor  to  the  period  of  two  years  was,  there-  Not«.-J.i(o  tachM,»h.nooood  J</.nst.ieonot. 

fore,  to  deprive  him  of  inlerest  on  the  price       .,  ,„  '!'J!i„,,i^:^, ,„  „,,.,  i . 

<™,  ,i»ji.j  .r  a.  -I.  ...bough  h,  .J.dd  ,,^i"Jfa;Vi;  "Z™"*"  «',S.m5 

■ccoUQ^ble  for  imo  Md  occupWion  from  thiit  ^a,™,- „«. of  umlteoMrwi/raud;  when  UiAaban 

.i.t.     n-  «..!..  >k.«, —  .r.  k —  k^_  .1  wnoutoHwnaioiidT.  Hopklm.*!*. 

«1 


,Coo><,> 


tl-84 


BUFBUCE  COUST  or  TBB  Uhrkd  Statm. 


Oc«.  Tzm, 


eiecntiii  of  Fimnclt  H.  Edwards,  decetMsd, 
ftDd  Lucinda  N.  Rockwell,  executrix  of  C.  N. 
Bockwell,  deceued,  all  citizeDB  of  the  slaia 
of  lUliioU.  A  demuner  to  thU  bill  hsTlag 
been  sustained,  tbe  complainant  brought  an 
amended  bill  af«la«t  the  ume  defendanls  on 
August  It,  1888,  which  bc^an  with  BTeimrnta 
of  ue  followfug  facta: 

On  December  12.  1877,  the  St.  Louis  & 
BandoTsI  Coal  Ss  Mining  Compnny  wai  daty 
incorporated  and  organized  under  the  laffa  of 
the  Btaie  of  Illinois.  The  purposeol  Ita  Incor- 
pontllon  wu  the  minlnji  and  selling  of  coni, 
and  the  term  of  Ita  existence  was  lo  be  nlnely- 
nine  years.  Its  principal  office  was  at  the 
town  of  SandoTU,  Marion  county,  Illinois, 
and  near  that  town  tt  wai  to  carry  on  ita  min- 
ing operations.  The  capital  stock  of  the  com- 
pany was  fixed  at  |SO,ODO,  divided  into  600 
shares  of  $100  each.  Tbe  director*  were  Bve 
2 2]*ln  number,  namely:  Isaac Haln,  John B. 
Hears,  Henry  Wellhoener,  James  Meals,  and 
Or.laa  Townsend.  the  complainant.  Among 
others,  the  testators  o(  the  said  defendants 
Margaret  B.  Edwards  and  Lucioda  N.  Rock- 
well, and  the  defendaata  luic  Main,  I^ambert 


director*  were  stockboldera.  The  complain- 
ant's subscription  to  tbe  stock  was  881  shares, 
of  which  he  was  to  hold  880  shares  as  trustee 
for  the  company,  ud  to  sell  the  same  for  its 
beoeflt.  The  complalnaDt  attended  to  the  In- 
corporation and  otgaoiiation  of  tbe  company, 
•ecuted  to  himself  ■•  lla  trustee  488  coal  min- 
ing rights,  and  purchased  with  blsown  money 
four  acres  of  land  lo  be  used  for  miDing  pur- 
poses, and  through  which,  by  means  of  a  shaft 
and  drifts,  the  coal  underlying  the  lands  In 
respect  of  which  be  had  secur^  tbe  mining 
rights  could  tw  reached  and  utilised.  On  Jan- 
nary  B,  1878,  he  conveyed  the  said  four  acres 
of  land  to  the  company  in  fee  simple.  In  the 
work  thus  done  by  him  fn  the  Inierests  of  the 
company  he  was  continually  engaged  from 
July  1,  1877,  to  January  1,  1878.  and  besides 
paying  (300  for  ibe  land,  he  expended  lo  con- 
nection with  the  incorporation  of  the  company 
and  the  securing  of  Ihe  mining  rights  the  sum 
of  $300.  After  the  organization  of  the  com- 
pany a  regular  meeting  of  Its  board  of  direct- 
ors was  held  on  December  20, 1877,  In  the  city 
of  St.  Louis,  at  which  all  the  member*  were 


perlntemlent  of  the  company  was  fliea  at  $1S0 
per  moDth,  to  oommence  on  January  1.  18T8, 
and  provision  made  that  all  bis  necessary  ex- 
penses of  travel  In  the  interests  of  the  company 
should  be  repaid  lo  him.  In  such  action  of 
the  director*  the  complainant  did  not  nartict- 
pate.  The  complainant  at  once  enterea  upon 
the  dutlea  of  his  said  offltM,  and  continued 
faithfully  to  perform  them  until  the  dissolution 
of  the  company  on  January  SO.  188S.  In 
Harcb,  1878,  a  duly  called  meeting  of  the  di- 
rector* was  held  io  Bast  Bt.  Louis,  Illinois,  for 
the  purpose,  among  others,  of  auditing  an  ac- 
count which  the  complainant  had  against  the 
company  for  •ecuring  for  it  the  sua  mining 
rights,  and  for  mon«y  expended  by  him  as 
S3]  'aforesaid.  AUthedirector*  were  present 
UtUameetlngexceptbaacUaiu.  JameiSheala 


resigned  as  a  director,  and  Tme  N.  Blackman 
was  duly  chosen  a  director  to  All  hia  nlace, 
and  participated  In  the  proceedings  liad.  At 
this  meeting  the  complainant  presented  to  ths 
board  his  account  In  the  som  of  (12,0N  for 
compensation  for  his  serrices  and  for  money 
expended  as  before  stated,  and  then  retired 
from  tbe  board  and  took  no  part  tnits  deliber* 
atlons.  Thereupon,  Mr.  Mean,  one  of  Um 
directon,  offered  a  resolution,  which  stated  In 
the  preamble  thereof  that  the  complainant  bad 
devoted  a  large  share  of  bis  time  for  Die  past 
to  the  organiiatlon  of  the  company,  and 


all  of  which  b 

and  provided  as  follows: 

"Seitmavtd,  M,  Thai  in  fnll  latlshctioa 
tor  such  serrloes  and  expeudltDTM  and  for  hia 
attention  to  the  business  of  this  company  up 
to  and  prior  to  the  lit  day  of  January,  1878, 
the  saia  Oiias  Townsend  is  hereby  allowed 
and  Ibis  company  binds  itself  to  pay  to  him 
the  sum  of  ten  thousand  dollar*,  the  same  to 
be  receipted  for  by  him  as  in  toll  compensation 
tor  said  services  ss  aforesaid;  and  if  he  shall 
wish  to  he  Indorsed  upon  the  stock  held  br 
him  as  a  member  of  the  association  as  so  mucn 
paid  on  account  of  calls  made  and  to  ho  made 
on  such  of  the  stock  aa  may  be  held  or  Indi- 
cated by  faim,  and  soch  Indorsement  by  ibe 
secretsry  and  treasurer  of  this  GOmpanT  shall 
be  held  and  accounted  for  aa  a  recdpt  In  fall 
from  him  for  calls  OD  said  Blocksto  Um  amount 
of  ten  thousand  dollsrs  as  aforesaid. 

"Be  it  Tttoittd,  td.  The  secretair  and  treas- 
urer Is  hereby  authorised  and  directed  to  In- 
dorse upon  the  stock  held  by  said  Townsend, 

he  shall  indicate,  payments  of  calls  on  the 
__ine  to  the  extent  aforesaid,  and,  in  Ihe  event 
of  such  Indorsement  failing,  then  be  shall  have 
a  valid  claim  against  this  comptny  to  that  ex- 
tent tor  such  serrices  hereby  acknowledged  to 
be  rendered,  but  not  otherwise." 

This  resolntion  the  member*  of  the  board 
who  were  present  adopted  unanimously.  The 
complainant  accepted  ibis  'settlement  of  [24 
his  claim,  and  the  resolution  was  duly  signed 
by  each  member  of  the  board  present,  being  a 
majority  of  all  Ibe  directors. 

After  preaenllng  the  averments,  of  which 
the  foregoing  statement  Is  tbe  substance,  and 
aTerriar  that  the  amount  so  allowed  him  was 
fair  and  reasonable  compensation  for  tbe  time 
and  labor  which  be  had  devoted  to  the  Inierests 
of  the  company,  the  complainant  alleged  that 
the  defendant  Main,  with  in  tent  todefraud  the 
complainant  and  to  prevent  his  collecting  the 
said  amount  allowed  him  by  the  board  of  di- 
rectors, and  the  said  salary  and  traveling  ei< 
penses.  combined  and  confederated  with  the 
other  stockholders  residing  in  Marion  county, 
Illinois,  to  wreck  the  corporation  by  the  pro- 
cess of  the  courts,  and  to  buy  in  all  its  aaseu 
at  a  sum  greatly  below  their  real  value,  to  that 
ostensibly  the  assets  would  all  be  gone  when 
the  complainant  should  take  steps  to  collect 
the  said  debts;  that  with  this  end  In  view,  on 
June  a?,  1878,  a  bill  In  equity  was  filed  In  the 
circuit  court  of  Marlon  countr.  Illiuois.  Iw 
Isaac  Main,  Frank  Seymour,  Francis  H.  Ed* 
wardi,   Lambert  Nolaod,  Ohariv  Rdnhart. 
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jMob  UctitT,  G.  N.  Itockwull,  and  Hearj 
WellhoeiwT  (the  Utter  of  wbom,  u  the  com- 
plAlDuit  ftveiTed,  withdrew  from  the  lult  upon 
mrnlng  the  uilmiu  thereof)  anliut  the  nid 
MMDiNUiT,  Ozlu  TowDKDd,  ot  St.  Louli,  HUB- 
•oan  (the  prcMnt  complainant),  ud  all  the 
other  •nbacribers  to  the  capital  atock  who  le- 
dded  out  of  the  aUte  of  IlUnoU. 

The  complainant  ihowed  that  the  uld  Ull 
allied,  among  other  thlon,  that  on  January 
10,  IHTS,  the  cotnpanir  ItaiT enured  hito  aeon- 
tract  with  the  Hid  Frank  Seyntour  (a  defend- 
ant In  the  preaent  lult)  to  sink  a  ahatl  on  the 
■aid  land  down  to  the  coal  thereunder;  that 
ScrmouT,  In  punuance  ot  that  contract,  had 
mnk  a  abaft  to  the  depth  of  about  114  feet, 
when  be  atopped  work  for  the  reaaon  that  the 
Companj  had  failed  to  perform  Ita  part  of  the 
contract;  that  the  corporation  was  indabtad 
to  Seymour  on  account  of  the  aald  work  In 
the  Bum  of  about  (ITOO,  and  owed  other  per- 
•ona  about  $1800  (not  mentioning,  bowerer, 
the  company'!  laid  alleged  Indebledneaa  to 
the  complainant  Townsend)  that  Uie  whole 
S5]  coat  'of  linking  the  shaft  down  to  the  coal 
would  be  about  (10,800;  that  on  February  14, 
1878,  an  aauument  of  S  par  cent  on  the 
eaplial  Mock  bad  been  made;  that  the  tafd 
plalntlfTa,  baao  Main,  Lambert  Noland,  Jacob 
Llcbty.  C.  N.  Rockwell,  Charles  Relobardt, 
Francia  H.  Edwardi,  and  Henry  Wellhoener, 
paid  their  aaaeatmenla,  but  that  all  the  other 
Hcckholdera  of  the  company  failed  to  pay; 
that,  by  reaaon  ot  mcb  Ulure,  the  Mock  of 
all  the  other  atocfcholdera  except  three  (who 


thereof  were  ttlU  liable  for  their  Indebtedi 
to  the  company;  that  lome  time  between 
HarchSandAprllBttbeyear  not  being  giTen) 
Ihedirectors  of  the  company,  with  the  eicep 
lion  of  baac  Main,  fraudulently  and  without 
coniideratlon  acknowledged,  by  reaolulion,  an 
IndebtedneM  of  |IO,000  to  Cbe  aald  Ozlaa 
Townaend  for  aervicea  claimed  to  have  been 
rendered  and  money  expended  for  the  com- 
pany 1  that  Bucb  MrvICBK  were  never  rendered, 
and  that  no  money  waa  expended  by  Town- 
■end  for  which  the  company  waa  liable;  that, 
according  lo  the  provlalon  ot  the  said  reaolu- 
tioD,  that  If  Townsend  ao  dealred  the  aald 
110.000  should  be  Indoraed  upon  the  atock 
held  by  him  aa  a  member  ot  the  company,  be 
bad  iiaued,  of  paid  up  atock,  tn  hit  wife 
•5000.  to  George  W.  Wharton  «4000,  and  to 
True  S.  Biackman  $1000.  which  atock  thoae 
peraona  pretended  lo  bold  aa  paid-up  ttock, 
bat  for  which  they  had  paid  nothing  to  the 
company;  that  the  aatd  mining  rights  were 
conveyed  to  Townaend  In  trust  for  the  com- 
panv,  with  a  condition  that  a  ahaft  abould  be 
Bunk  upon  the  land  within  two  yeara  from 
November  6,  IBTT;  that  those  rlsbts  were 
Taluable,  provided  the  ahaft  abould  be  aunk 
within  the  aald  lime,  but  that  In  the  then  un- 
flnlshed  condition  of  the  shaft  the  mining 
rlghU  and  the  land  were  nol  worth  enough 
tepay  the  company's  debts,  that  aucb  property 
and  the  boltding*  upon  the  land  were  all  tbe 
eCecta  the  company  owned;  that  nearly  all 
the  stockholders  of  the  company  were  la- 
■olvent;  and  that  In  tbe  then  preaent  oondltlon 
vl  ibe  company  it  would  be  neelew  to  attempt 
Uf  D.8. 


to  continue  lis  builnesa.  Tbe  compl^nant 
ahowed  that  the  prayers  of  that  bill  were  that 
theaffaira  of  tbe  company  migbt  be  wound  up, 
*a  receiver  be  appointed,  tbe  propertr  of  (20 
tbe  company  be  sold,  the  proceeds  of  the  aala 
thereof  be  applied  to  tbe  payment  of  the  com* 

fiany'a  debts,  and  that  It  the  same  should  be 
naufflclent  to  pay  the  debts,  tben  tbe  stock- 
holders  might  oe  assessed  to  pay  the  balance, 
and  that  the  corporation  might  oe  dissolved. 

Tbe  complainant  averred  that,  aa  a  defend- 
ant In  the  B^d  bill  so  ileKribed  by  him,  no 
snmmona  waa  served  upon  him  duet  In  bla 
individual  capacity  or  as  president  of  the  com- 
pany, and  that  neither  be  nor  the  company 
appeared,  but  that  aummona  waa  aerved  upon 
aald  Isaac  Main  as  a  director;  that,  at  the 
Auguat  term,  1878,  of  the  aald  circuit  court  of 
Hanon  county  a  decree  pn>  tot^tmo  against 
the  defendants  In  tbeaforeaald  bill  waa  eoiered, 
finding  the  facts  alleged  tn  that  bill  to  be  true, 
and  granting  tbe  relief  therein  prayed  for; 
that  tbe  court  appointed  a  receiver  of  the  com- 
pany's propertv,  and  directed  bim  to  sell  tbe 
same;  thaton  September  38, 1678,  tbereceivei 
aold  at  public  tale  all  the  properly  tKlonglng 
to  the  company  to  the  aald  laaac  Main,  who 
was  the  only  bidder,  for  the  sum  of  |300,  and 
executed  and  delivered  to  bIm  a  properly  ac- 
knowledged deed  for  the  same:  tDat  tbe  aale 
was  reported  to  tbe  court,  and  that  the  court, 
00  February  U,  1876,  confirmed  tbe  same; 
that  at  that  lime  the  property  thua  aold  was 
worth  930,000;  thaton  March  34,  IBSl,  an  ap- 
peal was  taken  to  tbe  aupreme  court  of  tbe 
slate,  and  waa  there  reversed  on  tbe  ground 
that  the  service  upon  Main  as  a  director  of  the 
corporation  when  be  waa  one  the  plaintiffs 
In  the  case  waa  not  legal  service  upon  the  cor- 
poratloD.  and  that  the  circuit  court  of  Marion 
county  bad  bad  no  Jnriadlctlon  over  It 

The  complainant  further  averred  that  the 
cause  having  been  remanded  to  tbe  aald  court, 
he  and  the  other  defendants  therein  filed 
their  answer  to  the  bill,  denying  that  tbe  board 
al  dlrectori  of  tbe  company  wrongfully  ac- 
knowledged an  Indebtedness  to  bim;  that  the 
company  in  ita  answer  to  tbe  aald  bill  lienled 
that  It  fraudulently  acknowledged  an  Indebt- 
edness to  bim  or  isaued  paid-up  stock  to  him  or 
to  any  one  else  without  consideration,  and 
that  sucb  allegatlona  were  the  only  ones  Id  tbe 
•aald  bill  and  aoswers  lo  r^ard  to  tbe  (27 
company's  Indebtedness  to  him. 

He  showed  that  the  case  was  heard  In  that 
.jurtinjuly,  1689,  upon  bill,  answers,  and 
evidence,  and  that  Ibe  court  found  that  the 
company  had,  on  March  10, 1878,  ceased  to 
proaecnte  the  work  for  which  It  waa  organixed, 
leaving  debu  unpaid  to  the  said  Frank  Sey- 
mour and  others  (but  making  no  finding  with 
relation  to  the  complainant's  claim);  that  tbe 
business  of  the  company  had  been  mttman- 
aged  by  its  officers;  that  the  company  waa  In- 
solvent and  that  it  would  be  useless  for  It  to 
resume  buslocea,  and  decreed  that  tbe  cor- 
poration be  dtowlved  and  that  the  appoint- 
ment of  the  receiver  be  conOnned.  and  ordered 
the  receiver  to  make  a  further  report. 

It  was  further  averred  by  the  complaloant 
that  in  punuance  of  the  fraudulent  edieme  to 
prevent  the  collection  of  bla  claim  a|ialnst  (be 
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tlffi  In  tbe  ftbo*e  described  iult  orgulzed  k 
new  corporation  under  tbe  Uw«  of  tbe  state  of 
IIIIdoIs,  barlDg  lla  princlmil  office  at  Sandovftl, 
Cftlled  "the  SuidoTalCoalAHlDlngCompAtir, 
for  the  purpose  of  baring  the  propertj  of  tbe 
old  company  convejcd  to  it;  tbal  Main,  Id  the 
jear  1679,  convejed  to  Ibe  new  companj 
the  said  land  and  mlnlnK  rights  and  all  tbe 
aaaela  of  tbe  compaay  for  tbe  nominal  aum  of 
(aOO,  but  really  upon  the  conilderatlon  that 
tbe  new  company  abould  pay  all  ibe  debla  of 
the  old  company,  escept  ue  aald  debla  of 
Townaend,  the  preaent  complainant;  that  the 
aew  company  took  the  property  with  knowl- 
edge and  notlceoflboseaebta,  aodalaoof  auch 
■cbeme  ta  preveot  ibetr  collection;  that  the 
properly  waa  charged  wiib  a  trust  Id  favor  of 
the  complainant  aa  tk  creditor  of  the  old  com- 
pany:   tbat  at  the   time  the   property 
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The  complBlnant  showed  tbat  at  the  Febru- 
ary l«rm,  1883,  of  the  said  court,  the  plalntiffB 
Id  Ibe  aforesaid  bill  Hied  a  aupplemental  lilll 
in  tbe  cause,  making  the  new  company  a  parly 
defeDdant,  and  tbat  Ibe  new  company  filed  an 
anrnver  thereto,  and  at  tbe  same  time  filed  lis 
28]  crossbill,  in  which  It  alleged  Ibat  *U  bad 
bought  the  said  property  from  &laln  la  good 
faiib  and  had  paid  aU  the  debla  of  tbe  old 
company,  amounllng  to  $3463.80;  that  it  had 
made  valuable  Improvements  under  and  upon 
the  said  land;  that  the  plalntiifB  in  Ibe  said 
bin  againat  tbe  old  compaey  and  others  were 
tbe  only  legal  stockboldera  In  the  old  company; 
tbal  Ibe  complnlnant  Townsend  and  others. 
defendants  in  that  bill,  were  not  bona  fide 
atockbolders  In  llie  old  company;  and  prayed 
tbal  a  conveyance  might  be  made  to  It  of  the 
aald  properly  of  ibe  old  company,  and  that 
the  old  company  might  be  restrained  from 


ol  Ireapass  against  ils  olficers.  The  complain- 
ant showed  that  an  answer  was  filed  by  blm 
to  the  said  GToasblll.  and  tbat  tbe  case  was 
beard  by  tbe  circuit  court  of  Marion  county, 
and  a  decree  enlered  therein  in  August,  1883. 
graDtmg  tbe  relief  prayed  for  in  the  crossbill, 
and  that  thereupon  be  and  tbe  old  company 
and  other  defendants  in  the  said  original,  sup- 
pleroentat,  and  crossbills  appealed  to  the  su- 
preme court  of  tbe  stale,  where  the  decree 
was  affirmed. 

It  was  alleged  by  the  complainant  that  since 
tbe  original  decree  pro  ea^/'ciao  bad  been  held 
void  by  Ibe  supreme  court  for  want  of  proper 
service  on  the  old  company,  and  since  there 
was  no  new  sale  of  the  property  under  the  de- 
cree enlered  after  the  remanding  of  tbe  cause. 
It  followed  that  the  sale  to  Halo  under  Ihe 
former  decree  was  also  void.  He  further  al- 
leged that  the  queallon  whether  tbe  old  com- 
eny.  If  it  bad  not  been  dissolved,  would  have 
en  liable  to  blm  for  bie  said  services,  and  for 
money  expended  by  him  for  tla  benefil 
not  In  Issue  in  either  of  Ibe  Bald  cases  an 
not  determined  Ibereln;  and  tbat,  tbcrerore, 
'  estopped  by  tbe  decrees  entered  in 


The  complainant  Anally  aTerred  tbat  the 
new  company,  preiendlni;  that  In  the  aatt  t« 
diaaolve  the  ola  corporailon  his  said  debts  dna 
by  it  were  considered,  and  that  the  decree  en- 
tered therein  was  a  final  adjudication  of  hU 
account,  had  never  paid  those  debla  or  any 
part  thereof,  and  refused  to  *do  ao.  He  [SV 
stated  bis  wllllngneaa  to  contribute  bis  propor- 
tionate part  toward  the  paymeDt  of  hia  debt*  tf 
tbe  court  abould  be  of  opinion  that  he  was  a 
stockholder.  He  prayed  thai  tbe  defendants 
might  answer  bis  bill,  but  not  under  oath;  that 
tbe  court  might  require  the  Individual  defead- 
ant^s  holders  of  slock  In  Ibe  old  company,topv 
the  balance  which,  as  he  alleged,  was  diM 
tbereoD;  and  might  decree  that  the  sale  by 
Ibe  receiver  to  Main  was  void;  that  the  nrw 
company  was  a  trustee  of  the  properly  for  iLa 
payment  of  Ibe  debla  due  to  Ibe  complainant; 
and  tbat  If  (be  new  company  should  peraiat  in 
its  refusal  to  pay  the  same  lu  properly,  or  aa 
much  aa  might  be  neceesary  to  paj  the  aald 
debts,  be  sold  and  tbe  debts  be  paid  with  tbe 
proceeds. 

The  Sandoval  Coal  A  Mining  Company  filert 
Its  answer  to  tbe  complainant^  amended  bill 
on  August  28.  1S8S.  In  which  tl  denied  on  In- 
formation and  belief  that  the  complainant  had 
performed  tbe  alleged  services  or  eipeaded 
money  tor  the  old  company's  benefit,  or  had 
purchased  the  said  laua  with  his  own  money. 
aDdaverredtbefacttobethatlhe  land  was  paid 
for  by  the  new  company :  denied  that  the  com- 
plainant obtained  any  valid  title  to  Ihe  said  min- 
ing righis,  and  averred  ihat  those  rights  were 
conveved  on  condition  that  the  old  companv 
would  sink  a  shaft  to  a  paying  vein  of  coal, 
and  work  the  same,  within  two  yeara  from  Uia 
conveyance  of  such  rigbu,  and  that  tbe  abaft 
not  having  been  sunk  to  tbe  coal  within  tba 
time  limited,  the  righta  were  forfeited;  and 
denied  on  information  and  belief  that  the  com- 
plainant had  performed  the  duties  of  president 
of  the  compaoy  for  tbe  time  stated  in  the  bill, 
or  for  any  time.  The  defendant  alleged  that 
anything  which  might  have  been  done  at  the 
meeting  described  In  the  bill  at  which,  aa 
averred  therein,  the  complainant's  salary  aa 
president  and  superintendent  of  the  company 
was  fixed  at  $1S0  per  month,  was  void  for  the 
reason  that  tbe  meeting  waa  not  authoriud 
nor  Its  acta  legally  ratified;  and  thai  Iboafore- 
sald  action  of  tbe  board  of  directors  at  the 
meeting  la  East  St.  Louis.  IliinoiB.  when  Main 
was  not  present,  by  which  one  fifth  of  the  cap- 
ital atock  of  the  company  was  voted  to  ifae 
'complainant,  was  illegal  end  void,  and  [30 
was  one  of  the  causes  which  led  to  tbe  com- 
pany's dissolution. 

The  defendant  stated  that  the  complainant 
had  correctly  presented  tbe  allegntions  of  the 
bill  filed  for  the  purpose  of  dissolving  the  old 
company,  and  averred  tbat,  altiiuugli  no  sum- 
mons to  Ibat  proceeding  was  servM  upon  the 
complainant  herein,  yet  be  was  served  by 
publlcalion,  under  the  statute  of  Illinois     [t 

denied  by  tbe   defendant  that   the  aald 

erty  was  worth  $20,000  at  Lbe  lima  it 
Bold  by  lbe  receiver  lo  Main,  and  It  waa 
averred  that  Die  property  waa  not  worth  mora 
Iban  Main  paid  for  it. 

Tbe  defendant  abowed  thai  although,  aa 
waa  slated  In  the  bill,  lbe  afor^Mid  d«cree  dte- 
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put  onlf,  ftDdtbkt  so  much  Ibereof  &s  related 
to  Ute  appoiatment  of  llie  receiTenVBt  afllrmed. 
It  wu  Iherefore  uscned  bv  the  defendant 
Uiatthe  JudgTDent  of  tbeaala  supreme  court 
did  not  affect  the  decree  entered  In  the  cfrcull 
court  of  MarloD  county  after  the  remandEuK  of 
the  cause,  and  ibattbefeasoos  for  tbe  supreme 
ooart'a  parllal  reversal  did  not  apply  to  ibe 
complainant  herein,  because  he  answered  the 
•aid  bill  before  the  second  hearing. 

It  waa  averred  that  bv  virtue  of  the  decree 
entered  upon  the  Beeonu  hearing  the  master  {□ 
chancerj  of  the  circuit  court  of  Marlon  county 
axoculea  and  delivered  to  the  defendant  cam- 
panj  «  valid  deed  to  the  said  properly;  and 
that  under  thai  deed  It  hdd  the  propi'Tiy  by 
an  absolute  title,  and  not  In  trust  for  [be  com- 
plainant, as  allesed  In  hli  bill.  The  defenii- 
ant  denied  that  U  took  the  property  from  MhIu 
with  knowledge  of  the  complBlaaol's  debts 
against  the  old  compHuy;  averred  that,  on  the 
contrary,  It  knew  noiblcg  of  such  debts  or 
dalms,  and  Insisted  that  so  far  as  it  and  the 
complainanl  were  concerned,  all  biiHlaess  mat 
lets  between  them  were  Anally  settled  in  tbe 
second  decree  of  Augiut,  1S8S.  The  defend- 
ant prayed  that  the  complainant's  amended 
bill  might  be  dismissed. 

The  other  defendants,  on  the  same  day. 
Died  their  Joint  and  several  answer  to  the 
complainant's  amended  bill,  denying  tbe  tame 
■llentiona  of  the  bill  that  were  denied  la  tbe 
Slj  answer  of  *the  defendant  company,  and 
averring,  among  other  things,  that  the  stock  of 
the  old  compaov,  taken  l^  Ibe  complainant, 
was  taken  for  himseir  and  not  In  trust  for  tbe 
company,  They  showed  that  the  said  prop- 
er^ was  In  the  hands  of  the  receiver  from 


It  had  not  presented  to  the  receiver  his  said 
claim  or  Any  claim.  They  ataled  that  they  re- 
lied upon  the  afornald  decrees  and  orders  of 
the  circalt  court  of  Marion  county  aa  a  com- 

elete  defense  to  the  complainant's  amended 
111,  and  denied  that  any  debt  was  due  by 
them  or  by  the  old  or  new  company  to  the 
complainant  as  alleged  in  the  bill,  or  that  Ibe 
complainant  wu  entitled  to  the  relief  which 
he  prayed  for.  or  to  any  relief.  The  dismlual 
of  tAO  amended  bill  was  prayed  for  t^  them 
tlso. 

RepliotloD  wai  doly  made  by  the  complain- 
■Bt,  and  %  laree  amount  of  testimony  taken, 
<m  which,  and  on  the  amended  bill,  the  an- 
■werv,  and  the  record  of  tbe  proceedinga  had 
In  the  state  court,  the  cause  was  heard  io  tbe 
circuit  court,  and  a  decree  entered  therein  on 
Febmaij  7, 1889,  by  which  tbe  amended  Mil 
was  dismissed.  From  that  decree  tbe  com- 
plainant appealed  to  this  courL 


Jfr.  Jutliet  Bhiraa  delivered  the  opinion  of 
tbe  court: 

Our  examination  of  this  caae  has  not  been 
aided  by  any  findings  of  fact  or  law  by  tbe 
court  below.  It  has,  hence,  Seen  neceasaiy 
to  make  a  vary  full  ■I4lemeiit  of  the  facta  as 
tUD.8. 


disclosed  in  the  pleadings  and  evidence.  That 
statement  when  made,  however,  does  not  dis- 
close a  case  calling  for  extended  trentment. 

Tbe  prescDt  bill  of  complaint  flied  In  the 
circuit  court  of  Ihe  United  States,  aa  Anally 
amended,  waa  met  by  answers,  In  which, 
amoQE  other  matters  of  defence,  it  was  alleged 
that.  In  proceedings  Instituted  In  the  circuit 
court  of  Marion  •county,  Illinois, on  June  [32 
27,  1878,  by  Isnac  Mnin  and  others  against  the 
St.  Louis  &  SHudovnl  Coal  &  Mining  Compaor, 
and  against  Ozias  Townsend  (the  appeliiint  Id 
tbe  present  caoe).  and  which  proceedinfca  re- 
sulted Id  ■  final  decree,  on  August  9,  1883,  in 
favor  of  Ibf  com pUiu ants,  which  final  decree 
was  afllTmcd  by  Ibe  supreme  court  of  Illinois 
on  Jnnuary  2S,  1888,  tbe  same  claims  and  niiit- 
lersof  couiroversvset  up  In  the  uresent  bill 
were  litigated  and  adjudicated  in  favor  of  Ihe 
appellees  and  against  the  appellant  In   tbe 

Of  course.  If  this  were  so,  such  final  Judc- 
meut  of  the  courts  of  Illlools  would  be  a  con- 
clusive bar  when  pleaded  to  tbe  present  bill, 
and  It  Is  BO  conceded,  as  necessarily  It  must 
be,  by  tbe  counsel  of  tbe  appellant  In  his 
argument  and  brief  In  this  case. 

It  Is,  however,  contended  that  tbe  issues  in- 
volved In  Ihis  suit  were  not  tbe  same  with 
those  Involved  and  adjudicated  in  the  slate 
courL  Tbe  first  question,  then,  for  our  deler- 
minallon,  (s  whether  the  matters  tried  and  ad- 
judged in  the  sUte  courts  were  Ibe  same  wllh 
those  which  the  appellant  sought  to  have  con- 
sidered In  the  circuit  court  In  the  present 


In  thedrcDltcourt  of  Marion  county,  llilnoia, 
alleges  the  Insolvency  of  the  8L  Louis  A  Baa- 
dovol  Coal  tfc  Mining  Company,  and  that  Oziaa 
Townsend'*  claim  aj^nst  that  company  was 
without  consideration  and  fraudulcDt,  and 
asked  for  the  appolntmcot  of  a  receiver  and 
for  B  sale  of  tbe  company's  property.  Upon 
B  decree  pro  eonfttto,  a  receiver  waa  appointed 
and  a  sale  ordered.  This  decree  was  on  appeal 
reversed  by  the  supreme  court  of  Illtnols  for 
want  of  proper  service  of  pTOceaa,  and  the 
cause  was  remanded  for  further  proceedings, 
the  receiver  being  continued.  In  tho  court 
below,  when  the  cause  came  back,  a  aupple- 
mental  bill  wasflled  making  the  Sandoval  Coal 
&  Mining  Company  a  party  defendant.  The 
latter  company  then  filed  an  answer  admitting 
alt  the  alfegaiions  in  the  original  and  supple- 
meuUl  bills  filed  by  Main  andothen,*and  [33 
also  filed  a  crosshifl,  io  which  were  recited  tbe 
facts  of  the  organization  and  insolvency  of  the 
St.  Louis  &  Sandoval  Coal  A  Hlntnc  Com- 
pany, and  alleging  that  It  had  In  good  faith 
bought  the  coal  property  and  fixtures  of  tbe 
old  company  from  Isaac  U^n,  who  had  pur- 
chased them  under  iho  origiDal  decree  of  aale; 
that  Oilaa  Townsend  and  hti  asalgneea  were 
not  bona  flde  stockholders  in  theoldcompaoy, 
and  praying  the  couri  to  so  decree,  and  that 


Sspama  Coubt  or  thb  Uhiicd  Static 


Loula  ft  BuuIoTftl  Co>l  A  Hlnlag  CompBuy  b* 
nltd  eoartjMBoe  to  the  Mid  SandoTBi  Votl  i 
Hlnlni  Compuj,  the  tract  o(  land  on  which 
tliB  ituJt  WM  rank  uid  all  mloiiig  ligbu  held 
to  nid  llnt-iMiiied  oompu j,  and  alio  praying 
tbKt  tlw  St.  LooU  A  8u>dova1  Coal  ft  Mlnlag 
OoBipanT  ahooM  be  reatrained  from  prowcut- 
lu  an  ejisctmeBt  auft  and  a  lieapaH  lult  that 
lud  been  brought  agalnal  the  SandoTal  Coal 
ft  HlolDg  Company.  Aa  already  itated,  thU 
lldgatloa  tenttlnatea  In  a  decree  declaring  that 
the  material  allenttoni  Id  the  cmaablll  were 
true:  Ihat  Iiaac  Main  and  the  other  appellee* 
in  the  preeeot  caM  were  the  onlr  atockholdera 
in  the  St.  Louie  ft  Sandoval  Coal  ft  MtoiDg 
Company  who  had  paid  BDythlng  on  theu 
alock,  and  that  ibej  were  tbe  only  partle*  or 
■lockholders  who  had  anj  interest  In  or  right 
to  determine  how  the  aasels  of  uid  company, 
which  had  been  dlBsolred  by  the  decree  at  the 
court,  should  be  dteposedof,  to  whom,  and  for 
what  conalderatlon,  The  decree  further  de- 
clared that  Oziaa  Townrand  and  hit  aealgnces. 
defendanla  in  the  crossbill,  neTer  bad  paid 
anything  for  their  supposed  stock  In  said  Bt. 
Louie  ft  BandOTal  Coal  ft  Mining  Company, 
and  that  if  any  such  stock  had  been  issued  to 
them  It  was  wrongfully  and  frauduleDlly  done, 
and  that  neither  of  Ihem  had  any  Inlereat  In 
the  assets  of  said  companv,  nor  any  right  to 
Interfere  with  tbe  dispcsitioD  of  sucii  assets. 
The  decree  further  adjudged  that  Isbhc  Main 
had  bouehl  tbe  properly  of  the  St.  Louie  ft 
"'■"•-•'■■       "  1  Uie 

■B  llicrolr..  (or  the  purpose  of  selling  ilie  sum 
84]  for  enough  to  pav  'off  tbe  indcbtediies 
of  thai  company,  nhlcu  then  amounlcd  to  ore 
two  Iboiisnnil  dollars,  and  that  Main  arid 
wards,  at  their  Insbmce  sjid  request,  sold  am 
conveyed  all  said  property  Inconsirlcrutlon  of 
the  sum  of  $2466,  paid  by  the  complalaants  in 
tbe  croasbill,  which  sum  was  all  the  property 
was  worth;  and  It  was  further  decreed  tliat  a 
deed  of  conveyance.  In  tbe  name  of  tbe  St. 
Louis  ft  Sandoval  Coal  ft  Mining  Company, 
ahould  be  made  of  xald  properly. 

Aa  already  stated.  Ozlas  Tiiwnsend  and 
others  appealed  from  this  decree  lo  Ibe  su- 
preme court  of  Illinois,  where  the  same  was 
affirmed. 

Tu  escape  from  Ibe  conclusive  effect  of  Ibis 
decree,  the  complainant  In  the  present  bill  aa- 
terti  that  hi*  claim  for  services  and  for  money 
expended  bvhlm  for  tiie  f'  '-■'■■-'---■ 
Goal  ft  Mlnins  Company 
said  cases,  and  Ibat  as  a  creditor  he  can  now 
assert  aucb  claim  against  the  assets  of  tbat 
company  now  lu  the  posseasion  of  the  new 
company. 

It  may  not  be  aald  that.  In  no  case  or  In  no 
circumstances,  can  a  creditor  of  a  company 
disBolved  by  legal  proceedings  assert  a  claim 
against  Its  assets  in  tbe  bauds  of  a  new  com 
pany  organlxed  on  its  nilna,  but  it  Is  clear  thai 


preL 

only  did  the  original  bill  agaloat  Townsend 
and  others  allege  that  tbe  stock  held  by  bim 
and  by  others  to  whom  he  had  caused  stock 
lo  be  Issued  had  been  fraudulently  issued,  but 
the  croasblll  directly  charged  that  the  credit 
of  tea  thDiuand  dollars,  for  which  aald  alock 
had  been  Issued  OD  account  of  Mid  Townsend, 


fraudulently  voted  for  pretended  laboi 

money  fumMhed  and  performed  br  him. 

when  oo  such  labor  had  erer  been  performed 


by  him  nor  any  money  tumlsbed  or  expended 
by  blm  for  such  company.  These  allegation* 
were  traversed  by  answers,  denying  that  tha 
company  "fraudulenll*  acknowledged  an  la- 
debledness  to  the  Mid  Townaend  or  lasued 
paid-up  slock  to  blm  without  a  sufDcieut  con* 
slderation,  or  anybody  else." 

In  the  present  bin  Townsend  alleges  that  br 
bis  agrfcimeot  with  the  Bl.  Louis  ft  Sandoval 
CobI&  MinlnECompnny'he  waslobNvea[3S 
rlgbt  to  be  credited  on  stock  with  ten  thousand 
dollars  for  hU  services,  and  in  his  tesllmony 
lie  says  that  be  pave  of  this  pnld-up  stock 
(5000  worth  to  his  wife,  $41)00  norlh  to  Qeorga 
Wharton,  and  $1000  worth  lo  True  N.  BIacS- 
man.  This  slock  so  Issued  by  Townsend  to 
his  wife.  Elizabeth  Townsend. lo  Wbarton. and 
Blackman,  was  part  of  the  very  stock  declared 
by  Ibe  circuit  court  of  Marion  county.  Id  Its 
decree  sustaining  tbe  crossbill,  to  hnve  been 
Invalid  as  issued  without  consldcrstion. 

The  manifest  purpose  and  aim  of  the  present 
bill  are  to  go  back  of  this  decree,  and  to  auert 
bis  orlglDaT  claim  for  services  against  the  new 


lialty  esiablishRd  by  tbe  decree  Ibat  Ibe  alock 
Issued  therefiir  was  Invalid,  because  Issued 
without  anything  havtngbeen  paid  for  11;  and 
ne  are  also  of  opinion  that  even  If  Townscnd'l 
original  claim  for  services  had  not  been 
merged  In  stock,  but  had  remained  as  a  valid 
and  unsatisfied  claim,  no  ground  has  been 
shown  upon  which  tbe  couit  below  couldbavo 
declared  thai  such  claim  could  be  asserted  at 
law  or  in  equity  against  Ihc  Sandoval  Coal  ft 
Mining  Coninany  or  Its  stockholders.  Even 
If  thecomplalnanl'sclaimhadbcena  conceded 
and  bona  fide  claim  against  the  Bt.  Louis  ft 
Bandoval  Coal  ft  Mining  Company,  yet,  aa  it 
bad  accrued  to  bim,  according  to  his  own 
showing,  on  January  1.  1878,  it  could  not  ba 
successfully  asserted  Id  a  court  of  equity 
ngainst  purchasers  at  a  Judicial  sale  made  lo 
AuKUSt,  1878,  by  a  bill  Hied  November  80, 
1885.  If.  as  he  now  is  obliged  lo  contend, 
TuwDscnd  did  not  assertbls  claim  for  personal 
services  during  tlic  long  litigation  In  the  slate 
courts,  such  claim.  If  not  Iwrred  by  the  statute 
nt  limilallooB,  was  loo  sisle  lo  receive  favor 
■  om  a  court  of  equity, 
TAe  dtertt  of  tht  eouTt  Mow  it  afflrmed. 


Le»  D.  s. 
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86]  JOHN  H.  WHITE  vr  Ai^,  Apptt., 

BOTD  XWINO.  RecdTer,  eta. 

(Bea  H.  a  Beporlar'i  ad.  BS-HXt 

Juritdietien  ^  eireuit  eourt. 

AnjmM  b7  or  acaliut  k  reoelrer  appoloted  In  k 
■eoeial  ot«dlton'  mit  peodlnc  la  the  Ualtei)  States 
olrcult  o-Mut  agalnal  a  ooriMiiatloD,  wbelher  tor 
tike  ooUsctloa  at  Its Btteti,  or  for  tliedeI«iiM  of  lu 
lj(opertr  rtvbta,  Is  anoUlarr  to  the  mslDsnlt.  sad 
wltbln  (be  JurlsdloiloD  of  aucb  cticult  court,  re- 
KardlcM  either  of  the  dtliaiithlp  of  the  psrtlea  or 
of  IheuDOUDtto  eontrtyrerty. 

(No.  918] 
BvbmiUed  May  SO.  1S9S.    Decided  JuiuS,lS9S. 

ON  CERTIFICATE  from  the  Circuit  Conrl 
of  Appesls  for  the  Siith  Circuit  certlfjing 
quFslions  lo  [hii  court  Forita  derision  m  ' 
junsdieMiD  of  Ihe  circuit  courl  in  ani...  _._ 
brouiibt  liy  a  receiver  la  a  cre<litar'a  suit  agtiiist 
a  curporotioD,  lo  recover  debts  du«  to  it 
t^aation  atuwered  in  the  affirmativi. 

Statement  by  Mr.  Jvitiee  Brown; 

Tills  case  arose  upon  a  certiflcaU  of  the 
court  of  appeals  for  the  slitb  circuit,  based 
upon  the  foiiowlDK  facts: 

The  Ciirdiff  Coal  &  Iron  Company,  a  corpo- 
ralirin  of  Tennessee,  becoming  insoWeat.  ■ 
creditor's  bill  was  filed  hi  the  circuit  court 
fiirllic  eastern  dislrict  of  Tennessee  \ij  Oeorge 
P.  Bosworlh,  a  citizen  of  Hassacbuaetts  and 
m  judgment  creditor  of  the  company,  letting 
forth  the  IdboIvcdcj  of  the  company,  Ihe 
waslinK  of  lU  assets,  etc.,  and  praying  for  a 
Mie  of  the  property,  the  coiieclion  of  its 
choses  in  aclloa,  the  appointment  of  a  receiver, 
and  for  an  injunction.  Id  pursuance  of  the 
prayer  of  this  hill  ihe  appellee.  Ewlcg,  was 
appointed  receiver  of  the  company,  ordered  to 
taiie  possession  of  its  assets,  and  lo  manage 
nod  protect  the  same  for  the  t>eneSt  of  the 
ereditors  under  orders  from  the  court  All 
credllors  were  ordered  to  file  their  clafms. 

Bubsequently  the  receiver  flled  a  petition 
■tatlng  that  a  large  proportion  of  the  com 
pany's  aasels  consisted  of  promissory  notes, 
mmouniinK  to  about  $325,000,  given  for  land 
purchased  from  Ihe  company,  upon  which 
Dens  bad  been  retained  to  secure  their  pay- 
neot  Those  notes  were  executed  by  180  dif- 
ferent  persona  and  were  for  various  amounts. 
many  of  them  for  less  than  $2000.  The  re- 
ceiver petitioned  for  authority  from  the  court 
to  Iniititute  suiia  for  the  collecllon  of  sucb 
notes,  slating  that,  in  order  to  save  costs  ■nH 
37]  expense,  he  hud  'been  advised  that  It 


proper,  If  It  might  be  done,  to  brioe  in  all  the 
debtors  by  bill  or  petition  and  Join  Uiem  as  de- 
fendants in  one  suit;  that  he  was  requested  by 
the  creditor*  to  proceed  In  this  manner;  and 


juritdietloaof  VnlUd  Stata  circuit 
onrettdence  of  partia:  j/miiervlace 
to  Boberts  r.  Lewis,  »:  6m 
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f  IS71;  oniount  neea- 
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Am  to  poutr  and  aMtlet  qf  ne(l««rs,  see  note  t" 
Davis  T.Qraj.tkW. 
U»  U.S. 


that  to  sue  the  deblon  leparatelT  would  n- 
quire  more  than  one  hundred  sulu  with  the 
snormoua  expenas  Incldeat  thereto. 

In  complisjice  with  thla  petition,  the  court 
made  an  order  that  ib«  receiver  be  directed  to 
insiltuie  suit  by  proper  bill  or  pelliion  in  th« 
pending  caae  against  all  person*  Indebted  h> 
tbe  defendant  company  (the  Oardlfl  Coal  A 
IroD  Company)  by  note  or  account,  as  m(  forth 
In  his  petition. 

Id  pursunnoe  of  this  order,  the  receiver  fljed 
bis  bfll  in  the  circuitcourt  against  130  persons^ 
of  whom  thirlv  were  alleged  to  be  cluieui  of 
Tennessee,  and  the  remainder  citizens  of  other 
Slates,  all  of  wbom  were  Joined  as  defendants, 
and  the  amounts  alleged  to  be  due  from  them, 
respectivflly,  were  in  most  casea  less  than 
ISOOO.  It  was  also  alleged  that  special  liens 
were  retained  lo  each  case  in  tbe  deed  to  the 
purchaser,  to  secure  the  deferred  payments  of 
the  purchase  money,  and  the  court  was  asked 
to  CDforce  sucb  liens  by  sale  of  the  lauds,  fur 
tbe  satisfaction  of  the  balance  of  the  purchase 
money  due  separatety  from  each  and  all  said 
defendants,  upon  their  respective  nolee. 

Tbe  resident  defendants  were  personally 
served  with  subpcena,  and  an  order  of  publi- 
cation made  agnlnsl  the  nonresident  defend- 
ants. No  eiceptioD  wsa  taken  to  the  form  of 
the  hill  by  demurrer  or  otherwise;  and  the  de- 
fendants nearly  all  answered,  denylnx  their 
liability.  The  cose  was  referred  lo  a  master, 
and  on  his  report  decrees  were  entered  against 
those  found  tu  beindebted;  such  decrees  Deing 
in  a  majority  of  instances  for  sums  less  than 
S2000.  Tbe  loU  were  ordered  to  be  sold  to 
pay  Ibe  amounts  ao  found  due.  Appeals  from 
these  decrees  were  duly  taken  to  the  circuit 
court  of  appeals,  and  perfected  t^  the  appel- 
lanlB  in  this  case- 

Upnn  this  statement  of  facts,  the  circuit 
court  of  appeals  certiSed  the  following  ques- 
''"i  lo  this  court  for  its  delermi nation: 

Had  the  circuit  court  of  Ihe  United  SUtrs  in 
ageneral'credtlor's  suit  properly  pendlng[3S 
therein  for  the  collection,  adminlstratloo,  and 
distribution  ot  tbe  assets  of  ao  insolvent  cor- 
poration, tlio  Jurisdiction  io  hear  and  deter- 
in  ancillary  suit  instituted  in  the  same 
by  iu  receiver  in  accordance  with  its 
order,  against  debtors  of  such  corporation,  so 
far  as  in  said  sull,  Ihe  receiver  claimed  tbe 
right  to  recover  from  any  one  debtor  a  sum 
nut  exceeding  $9000." 

Meurt.  Heber  J,  VU^y,  Tally  R.  Cor- 
niek,  John  F.  XeNuU,  and  John  W.  i'oe  for 
appellants. 

Ueurt.  Robert  Pritchkrd,  Foater  V. 

and  Fi^ank  Spurledc  for  appellee. 


Mr.  JtuHet  Brown  delivered  the  opinion  of 
the  court: 

While  tbe  receiver  prayed  In  his  petition  to 
bring  in  all  Ibe  debtors  by  bill  or  petition  in 
one  suit,  alleging  that  It  was  to  requested  hy 
creditors,  in  order  to  avoid  the  expense  of  a 
separate  suit  against  each;  and  tbe  bill  whs 
brought  in  Ihat  form  against  130  defendants, 
who  were  charged  lo  be  severally  inilebted 
upon  notes  given  for  lots  of  land  purcliased 
from  tbe  company.  No  exception  was  IslieQ  tu 
the  form  of  tbe  biU  Vf  demiurer  w  otherwise, 

Dial,zsdDvGl.)l>*^i^      « 
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tnit  the  defeadftDta  sniwered,  denying  their  which  attftcbw  to  auch  Indorwe,  but  be  t&kea 

IhbllltT.    The  queetlon  certified  doea  ool,  u  title  by  operation  of  law,  and  aa  an  Inarru- 

we  unaentand  It,  demaad  tbe  oploloD  of  this  ment  of  the  court  which  appointed  him.    The 

court  as  to  wbelber  a  single  bill  agalDal  all  cases  upon    which    Ibe  appellant    relies,   of 

these   defendaaU  would  lie  for  the  amounts  iVrm  OrUani  Pae.  B.  Oa.  t,  Parker,  143  U.  S. 

Mverallj  due  by  them  (upon  which  point  wa  42  [30:  66],  and  WalUr  v.  A'oiiluaiittrn  B.  Q>. 

do  not  feel  called  upon  to  express  an  opinion);  147   U.  B.  870  [37:  206],   were   both  original 

but  whether,  BO  far  as  In  laid  (ult  tbe  receiver  bills,  over  whtcn  juriedlcllon  could  only  be 

claimed  tbe  right  to  recover  from  any  one  acoutred  upoDproperallcgatloDsof  citlietuhfp 

debtor  a  aum  not  iiceeding  $2000,  the  court  ana  amount.    In  Uiiacase,  bowever,  tbe  court 

had  juriadicllon  to  render  a  Judgment  sTslnst  proceeds  upou  its  own  authority  to  collect  the 

them.  assets  of  an  estate,  with  the  administration  of 

This  question  must  be  answered  In  tbe  at-  which  It  is  charged;  and,  If  the  receiver  in 

flrmative.    Ai  was  observed  by  this  court  in  such  cases  appears  as  a  party  to  tbe  suit.  It  la 

Porter  v.   Sabin,  149  U.  S.   473,  479  [87:  SIS.  only  because  he  represents  the  court  in  its  In- 

818]:  "When  a  court  eierclsing  a  Jurisdiction  herent  power  to  wind  up  the  estate  of  an  in- 

In  equity  appoiots  a  receiver  to  bold  Ibe  prop-  solvent  corporation  over  which  it  has  by  an 

erty  of  a  corporation,  (hat  court  ussumea  tbe  original   bill   obtained   jurisdiction.     In    thil 

administration  of  tbe  estate;  tbe  possession  of  particular,  the  jurisdiction  of  tbe  circuit  court 

89]tbe*recelverlB  tbe  possession  of  tbe  court;  does  not  materially  differ  from  that  of  thedla- 

•nd  IbecourtitseK  holdsaud  admlnlHlerslhees-  trict  court  In  bankruptcy,  the  right  of  wblcb 

tate,  through  the  receiver  as  Its  officer,  for  the  to  collect  the  assets  of  a  bankrupt  estate  we 

beneSt  of  those  whom  the  court  shall  ultl-  do  not  understand  ever  to  have  been  doubted. 

IDBtety  adjudge  to  be  entitled  to  It."  There  is  lust  as  much  reason  for  questioning 

Tbe  circuit  court  oblalncd  jurisdiction  over  the  jurisdiction  of  the  court  In  this  case  upon 

tbe  Cardiff  Coal  ft  Iron  Company  by  the  flllng  tbe  ground  of  the  want  of  diverse  cltizenahtp, 

of  the  ori>r1nal  creditor's  bill  by  Boaworth,  a  as  upon  the  ground  that  tbe  requisite  amount 

citizen  of  MsBsacbuselts,  and  by  the  appoint-  Is  not  Involved. 

ment  of  a  receiver;  and  any  suit  by  or  against  Two  cases  decided  by  Jusllcea  of  this  court 

auch  receiver.  In  tlie  course  of  the  winding  up  are  directly  In  point:  Pfiee  v.  AbbM,  17  Fed. 

of  suchcorporatlon,  whelberfor  thecoilection  liep.  006;  Armttrong  v.   Trautman,  86  Fed. 

of  Its  assets  or  for  the  defense  of  Its  property  Itep.  270. 

Tights,  must  be  regarded  as  ancillary  to  tbe  The  Ration  cerliJUd  viU  Vua^on  iw  on- 

nain  suit,  and  as  cogniaable  In  tbe  circuit  taend  in  Qia  ajjirmata*. 
court,  regardless  either  of  the  clliiensblp  of 

the  parties   or  of  the  amount  In  controversy.  

Frttman  v.  Sov^,  65  U,  6.  24  How.  400,  400 

{16:749.  702J;  Krippendt^-r.  Hydt.   110  U.  po  .„t  po   w    HOUNP    PUT  /«  Kr, 

8.  276  [28:140  ;  Zfeuxy  v.  ff*»(  F^tirmoni  Oat  CHARLES   W.  HORNE.  r(f.  in  Err., 

Coai  CS,   123  U.   8.   82B  [81:179];  Be  T)iler.  "• 

14S  U.  B.  104.  181  [87:  «89,  6941;  Boot  v.  ffooi-  0.  A.  BMITH  ET  Al* 

wrth,   lOO  v.   3.  401,  418   [87:  1128,   ]136h 

BouKt.  LeieAer.lSB  U.  8.47,  49  [88:841,  84^].  (BeeB.aBeportep*sed.M-«.) 

Indeed,  it  was  conceded  that,  where  an  In- 

■olveat  corporation  Is  placed  In  the  bands  of  Meander  llne-^ciemment  nirtetf. 
%  receiver  ot  the  circuit  court,  such  appolat- 

ment  draws  lo  the  jurisdicllon  of  that  court  •■   Where  tbe  meandet  tine  of  arivernmentsut^ 

the  control  ot  Its  asset*,  so  tar  aa  persons  hav-  '"^  ™'  ,"^''  "  ""'j'  .f  "T  f™"  the  main 

Ingclalmatoparllcipstelnthedistribullonof  ^^Xt'.ol^e  ri^' i'^  "w"n"ti" -le^SS  « 

such  asseU  are  concerned,  and   that   parlies  thereallK.undary,thepai«nt,aBscm>lnfftheland 

must  go  into  that  court  tn  order  to  assert  their  by  tbe  numbers  of  the  aectloDs  and  its  quanUtr 

rights,  prove  their  demands,  and  receive  what-  ulTDaena,  wHlnotoonvejastrlpof  uosurveyed 

ever  may  be  due  them,  or  their  share  or  inter-  Uad  ot  a  mlla  or  mora  In  width  contain  I  njr  sis 

est  in  Ibe  estate.     But  It  Is  Insisted  that  there  buodred  acres  beCwean  tbs  bayou  and  tbe  river. 

Is  a  distinction  between  cases  where  parties  althoivb  tbe  offlolal  plat  names  tbe  river  as  the 

are  brought  before  tbe  court  for  the  purpose  boandary  of  the  survey. 

of  the  pavment  to  them  of  claims  they  may  t-   Althousb  offlelal  surveya  are  not  open  to  at- 

hold  agtdnst  the  estate,  and  cases  where  It  is  ucktoanaotlonatlaw,  yetltmaybesbownthat 

•ought  lo  recover  of  them  claims  wblcb  tbe  the  meander  Ibie  ot  land  conveyed  by  a  patent  ks 

receiver  Inslsu  they  owe  the  esiate;  that  the  ^".7^"'  ""^  ?'  "  *^™-  "it^.  ^^'  ""T '?" 

receiver  stands  in  file  shoes  of  the  company,  ^^iJ'ri^Si^:?.?,!,' "l",.^!^.^  niT^-^J^ 

and  has  no  higher  rlebls  than  the  corporiSoi  SJSS.5^?^eAn^  o'n  tie  «.«     "^ 

ud  having  eu^  (or less  than  tbe  jurl^lctional  "« "^  "  ^^o^'  on  the  river, 

amounts,  that  as  to  tbem  the  cases  must  be  l^<>'  "^l 

dismiaaed.  Submitted  Mage,  XSS5.    DeddtdJuntS.  189$. 

This  position  i)  entirely  correct  so  far  aa  tbe  — — — - 

right  of  the  receiver  lo  recover  upon    the  Nora.— Js» 

merila  la  concerned;  but  It  baa  no  bearing  ^^^  t!^ 

whatever  upon  tbe  question  of  the  J  urisdiclion  '"^  «  ^w  of  Hi.  trn««I  BMu  and  ft.  toiU.  to 

Of  Ihe  court  to  pass  upon  such  meriU.     The  .^^  u«>^a«i  atatt\o«,  ««.*«(  jMn.  ace  note  to 

receiver  does  not  take  bla  authority  as  an  or-  Hallett  v.  Beebe.  Ik  at. 

40ldloaTTlndor«eeo(tbepaper,aod*subJect  ^u to uAot U snuAon,-  how/wlandt bounded tm. 

to  the  diaability  to  MM  In  tbe  Fedn*]  court,  M:t«)Ht,ieaiMt*toUnttadlMrtaav.Paalicco,UiMt. 
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Jiomra  T.  tlMTTH. 


TN  ERROR  to  tbe  Circuit  Court  of  the  TJnited 
i  State*  for  the  Northern  District  of  Florida, 
to  revleir  a  judsmeut  In  favor  of  defeadantB, 
C.  A.  Smith  el  at..  Id  an  actlOD  bruugbt  bj 
Cbirlea  Vf.  Home,  plalniifT,  to  recover  posset- 
■ioD  of  land  in  the  conntj  of  Brevard,  Florida. 
^firmed. 

Statement  bj  Mr.  Jvttiet  Brwirert 
Od  September  37.  191>(>.  plaintiff  In  error, 'a« 
plalDiiff,  commeoceid  an  actton  [o  recover  pos- 
Bctalon  of  lot  7.  section  98  (except  Ihlrtj  acre« 
OD  tbe  north  side),  and  lota  1  aod  2,  section  38. 
all  in  lowDShip  89  aoutb,  ranee  88  eoat.  in  the 
coDntf  of  Brevard,  state  of  Florida.  The  de- 
fendants answered,  denying  poasesafon  of  tbe 
propertj  deecrihed  la  tbe  plaintiff's  complaint. 
A  trial  was  had.  which  resulted,  on  Jantiar; 
H.  1891,  in  a  verdict  for  the  defendants,  upon 
which  verdict,  on  June  80,  1801,  Judgment 
was  entered.  Thereupon  plaintiff  brought 
this  writ  of  error. 


Mr.  Juaice  Brew«r  delivered  the  opinion 
of  tbe  court: 

But  a  stoele  queeiion  needs  consideration. 
The  title  of''the  plaluliff  to  the  properly  de- 
•cribed  in  bis  complaint  is  not  challenged,  but 
tbe  contention  of  ttie  defendnntB  is  that  tbe 
land  which  confcHsedly  ihey  occupy  Is  not  a 
part  of  ibe  Innd  so  described.  In  other  words, 
ibe  only  quesMon  involved  la  one  of  descrip- 
ilon  and  boundary. 

Plaintiff's  tlile  rests  on  a  patent  from  the 
United  States,  dated  March  SO,  1885.  convey- 
iog  "lot  numbered  seven  of  secllon  twenty- 
tbree,  and  Ihe  lots  numbered  one  and  two  of 
section  Iwentysls,  In  township  twcntv-nlne 
soulb,  of  rnnee  thirty-eight  east  of  TallMliassee 
meridian  In  Florida,  containing  nni>  hundred 
and  seventy  acres  and  forty-two  hundredths 
of  an  acre,  accnrdiog  to  the  ufndHi  pint  of  the 
survey  of  the  said  lands,  returned  to  the  Gen- 
eral Land  OfBoe  by  the  surveyor  general." 
The  official  plat  of  township  20  was  in  evl 
dence.  which  showed  that  sections  33  and  36 
were  fnicilonal  sections  bordering  on  the  In- 
dian river.  On  this  plat  a  meander  line  runs 
Ibrougb  tbe  sections  from  north  to  south,  tbeln- 
dian  river  belDjt  on  tbe  west  thereof.  The  ensl 
line  of  the  secllons  is,  so  far  as  these  lots  are 
concerned,  theordinary  straight  line  of  govern- 
mentsurveys.  In  tbe  south  balf  of  tbe  south- 
42]  east  'quarter  of  aecilon  23  Is  lot  7.  The 
area  of  tbat  lot  is  given  as  73.09  acres.  Tbe 
northeast  quarter  of  section  26  is  divided  Into 
lots  1  and  a.  The  area  of  lot  t  Is  M.90  acres, 
and  of  lot  2.  43,(18  acres.  The  boundary  lines 
of  these  three  lots  are  all  straight  with  the  ex- 
oeption  of  the  meander  line  on  tbe  west  Tbe 
length  of  tbe  section  line  between  lot  7  and  lot 
1,  extending  from  tbe  east  section  line  to  tbe 
meander  line  on  tbe  weu,  is  stated  to  be  80.Q5 
chains.  Along  the  course  of  this  meander 
line,  at  shown  on  tbe  plat,  runs,  according  to 
the  teitlmony,  a  bayou  or  savannah  opening 
Into  Indian  river,  «id  west  of  this  bayou,  and 
between  It  and  the  main  waters  of  the  Hver,  is 
a  body  of  laod  eitending  Id  width  a  distance 
IW  D.  8.  U.  a.  Book  40.  I 


land,  in  some  places,  however,  from  four  to  six 
feet  above  tbe  level  of  tbe  river,  and  covered 
with  a  growth  of  live  oak  trees,  many  of  them 
three  and  four  feet  In  ctlameler.  It  was  not 
land  formed  by  accretion  since  Ihe  survey. 

The  contention  of  the  plHintlfl  is  that,  inaa- 
mnch  as  this  body  of  land  U  not  shown  upon 
the  otBctal  plat,  and  although  tbe  buiindHrles 
and  areas  of  the  three  tots  are  given,  the  liUter 
sggregallng  only  170  acres,  the  patent  for  the 
Idla  conveys  all  the  land  to  the  main  body  of 
tbe  river.  In  other  words,  a  patent  for  170 
acres  conveys  over  700.  Tbe  basis  of  Ibis  con- 
leniion  la  ilie  famltiar  rule  ILat  a  meander  line 
Is  not  a  line  of  boundtiry,  nnd  Ibat  a  patent 
for  a  tract  of  land  bordering  on  a  river  con- 
veys tbe  land,  not  simply  to  the  meander  line, 
but  to  the  wnter  line,  and  hence,  as  claimed  in 
this  case,  carries  It  to  the  water  line  of  Ibe 
main  body  of  Ihe  river.  The  leslimony  Is  ap- 
parently not  all  In  the  record,  nor  are  all  tbe 
instruct  ions,  but  Ibis  presents  the  ruling  nf  tbe 
court;  "It  is  Ihe  rule  that  Ihe  mcHmltr  line  Is 
not  Ibe  boundary  line;  Ihey  are  run,  not  as 
boundaries  of  the  tract,  bnt  for  tbe  purpcisc  of 
llniling  tbe  ainuosllles  of  Ihe  b^iiik  of  the 
stream.  Fractional  divisions  mnd<^  sii  liy  Ibe 
water  are  designaled  and  sold  by  llic  numbers 
attncbcd  to  and  reference  la  alwnva  hn<l  to  the 
notes  and  maps  of  the  survey.  The  wnter  in 
tbe  notes  is  the  boundary,  ami  nlien  there  ex 
Ists  a  difference  between  the  meander  line  its  run 
and  the  actual  margin  of  Ihe  stream  or  Inke, 
the  water  is  'tbe  true  boundary:  bu<  Ihe  [43 
rule  lias  its  limiiatinns,  as,  for  nistnnce.  a  rnse 
In  Tolk  county,  with  which  I  iiin  familiar, 
where  there  are  fifteen  mllo-x  inli-rvening  be- 
tween the  meander  line  and  tbe  mnr^'in  of  a 
lake.  Tbia  breaks  the  rule,  and  1  chiirge  you 
Ihftt  when,  as  In  this  chsc,  there  is  fnim  tbrco 
fourths  of  a  mile  to  a  mile  and  a  qii.irier  be- 
tween Ibe  meander  line  and  tbe  actual  margin 
of  Ibe  river,  and  when  fur  balf  a  mile  in  widlh 
this  land  has  upon  i1  oak  trees,  aonie  of  wbicb 
are  from  three  to  four  feci  in  diameter,  ci>pe- 
C'ially  where  tbe  wnlera  of  tbe  river  make  up. 


survey, 

tills  la  not  within  the  rule.^' 

Whatever  criticlama  may  be  placed  upon  tbU 
inatruction.  we  Iblnk  that,  as  applied  to  the 
fact*  of  Ibln  case,  tbe  ruling  of  the  court  was 
substantially  correct.  It  la  nndoubtetily  true 
tbatolflciHt  surveys  are  not  open  lo collateral  at 
lackinanHrtion  at  law.  Stoiieroarlv.Sl-intmtd, 
1B8U.  B.  a4fl[SB:96fl];fiM«wUv.  .If.ij-ieeW/xiad 
Grant  Co.  IStj  U.  S.25S  !3Q:U71].  It  la  also  true 
that  tbe  meander  line  is  not  a  line  of  bound- 
ary, but  one  designed  to  point  out  the  sinuosi- 
ties of  Ihe  bank  of  Ibe  stream,  and  as  a  meani 
of  ascertaining  tbe  quantity  of  land  in  the 
fraction  wiiich  is  to  be  paid  for  bv  the  pur- 
cbaaer.  B.  Paul  A  P.  B.  Co.  v.  ScAurmnM', 
74  U.  8.  7  Wall.  272  [19:  74]:  Hardin  v.  Jor- 
dan,  140  U.  B.  871,  380  [85;  428].  It  ia  alto 
true  thnl  metes  and  bounda  In  the  deacriplloo 
ol  premises  control  distance  and  qnanlitlea 
when  there  is  any  inconsistency  between 
them.  MorroK  v.  Whiliuif.  95  U.  8.  551,  556 
[24:  458,457]. 

But  tbe  question  in  tbia  cue  It  whether  the 
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bouodarv  of  Ui«m  loU  U  the  bajou  _ 
DMla  boay  of  Ibe  river.  Tbat  a  witer  Ih 
nioa  kloug  Ibe  coune  of  tbe  meaoder  line  can- 
not, of  oouTEe,  in  iLe  face  of  the  plat  and  aur- 
TQf,  be  que»U(>ned,  but  that  the  meander  lino 
of  the  put  ia  the  water  line  of  the  bayou  rather 
tbao  that  of  the  main  body  of  Ibe  river,  la  evi- 
dent from  these  fact*,  lo  the  flrot  place,  the 
araa  of  the  lots  Is  given,  and  when  that  area 
la  stated  to  be  170  acres,  it  ia  obvious  that  no 
■UTvej  waa  Intended  otoverTOO acres.  In  the 
■econd  place,  the  meaoder  line,  as  shown  on 
the  plat,  Is,  so  far  as  these  lots  are  concerned, 
44]  wholly  within  the  east  halt  *ot  secilons 
£8  and  26,  while  the  naier  line  of  the  main 
body  of  the  river  ia  a  mile  or  a  mile  and  a 
quarter  west  thereof,  In  secllons  32  and  27. 
Again,  the  distance  from  the  east  line  of  the 
eectlon  to  the  meander  line  Is  given,  which  is 
less  than  a  quarter  of  a  mile,  while  the  dis- 
tance from  such  east  line  to  the  main  body  of 
the  river  must  be  in  Ihc  nelghlMrhood  of  a 
mile  and  a  half.  Further,  the  description  in 
the  patent  is  of  certain  lots  In  seclious  2S  and 
26,  and,  manifestly,  that  waa  not  imended  to 
Include  land  in  sections  22  and  27. 

Tliese  consLderations  are  conclusive  that  the 
water  line  which  waa  surveyed,  and  made  the 
tioundary  of  the  lota,  waa  the  waler  line  of 
the  bayou  or  savannah,  and  there  has  been 
aimpij  an  omission  to  make  any  survey  of  the 
tract  west  of  the  bayou,  and  between  It  and 
the  main  body  of  the  Indian  river.  It  is  un- 
necessary to  speculate  why  it  waa  that  it  waa 
not  surveyed.  It  may  have  been  a  mere  over- 
sight, or  It  may  have  been  became  the  sur- 
veyora  thought  that  the  action  of  the  water 
would  soon  wash  the  low  land  away:  but, 
whntever  the  reason,  the  factiaobviousUjat  no 
survey  was  made  of  that  body  of  land,  and  the 
boundary  line  flied  waa  the  water  line  of  the 
bayou. 

The  rule  of  public  aurveys,  aa  preacribed  by 
chap.  9,  Utie  S2,  Rev.  Btats.  page  488.  and  fol- 
lowing pages,  requires  that  they  be  surveyed 
Into  townships  of  sis  miles  square,  wtib  sub- 
sequent BuLMlivlsioDS  into  thirty-six  sections  of 
a  mile  square,  except  where  the  line  of  an  In- 
dian reservation  or  of  tracts  of  Und  theretofore 
surveyed  or  patented,  or  the  course  of  navi- 
gable riven,  renders  this  impracticable,  with  a 
proviso  that  "in  that  case  this  rule  must  bede- 


the  bayou  and  between  it  and  the  Indian  river 
was  iDiended  to  be  auneyed.  obviously  all  the 
lines  of  sections  28  snd  26  would  have  been 
run  along  strafght  lines,  and  so  as  to  make 
complete  sections  and  quarter  sections.  But 
such  lines,  at  least  those  on  the  west  side,  were 
not  Tuo,  and,  whatever  the  reason,  the  survey 
stopped  at  the  water  line  of  the  bavou,  and 
left  this  body  of  land  west  thereof  wholly  un- 
suTveyod. 

45]  'Although  It  was  unaurveyed  ft  does  not 
follow  that  a  patent  for  the  surveyed  tract 
adjoining  carriea  with  It  the  land  which,  per- 
haps, ought  to  have  been,  but  which  waa  not 


tract  surveyed  termlnaiud  at  a  pariicular  bo47 
of  water,  the  pnlent  carriea  no  land  beyond  IL 
Cases  of  thia  nature  are  naturally  few  In  nui» 
'-er.  iMUtmtrt  v.  A'iuen,  i  Neb.  24ft,  fs  som»- 
hat  In  point.  lu  that  case  it  appeured  lliat 
Itetween  the  meander  line  as  run  and  the  Mis- 
souri river  was  u  tract  of  several  hundred 
I,  and  the  court  held  Uiat  aa  that  body  of 
land  bad  not  been  surveyed  it  did  not  pass  1^ 
a-patent  of  a  lot  which  on  tbe  government 
plat  extended  to  the  meander  line.  A  simUsr 
lullogwaa  made  in  GUnn  v.  Jtffftt.  7S  Iowa, 
""      Whiine^  v.  D^xoit  Lumbtr  Or.  78  Wis. 

.  waa  a  case  In  which  the  meander  Hn» 
shown  Id  government  aurveys  waa  a  half  ntUs 
or  more  from  tbe  real  borders  of  a  lake,  and 
the  court,  In  a  very  careful  opinion.  discuaMS 
tbe  law  of  offlcitl  aurveys  and  holds  that  u 
the  meander  line  waa  a  mistake,  the  palont 
did  not  carry  the  land  to  tbe  actual  bonndnir 
of  the  lake,  but  only  tu  tL<;  straight  Itna  whlcn 
would  have  been  tlie  boundary  of  the  quarter 
section  1(  accurately  surveyed.  And  the  aame 
doctrine  is  reaffirmed  in  LaUii  v.  Souman,  Si 
Wis.  U7. 

But  it  la  said  that  because  tlie  water  msfr 
tioned  on  the  plat  Is  called  Indian  river,  tha 
t>oundary  must  be  taken  as  the  water  line  of 
Ibe  river,  and  cannot  be  that  of  any  interna*- 
diate  bayou.  BaUi  v.  JlUnoit  Ctnt.  R.  Co.  (M 
U.  B.  1  Black,  201  [17:1S8J,  is  instrucUvs 
upon  this.  In  that  case  a  palcnl  ha<l  been 
granted  for  102.29  acres  lying  north  of  ths 
Chicago  river,  bounded  by  It  on  the  south  and 
by  lake  Michigan  on  the  east.  The  conte^ 
tion  was  that  the  main  channel  of  the  river 
entered  tbe  lake  much  below  the  line  shown 

the  plat,  and  so  tbe  patent  carried  a  larger 
tract  than  Ihat  described  therein.  It  appeared 
tbat  there  were  two  channels  of  tbe  river,  nod 
the  court  said  in  reference  to  this; 

"The  mouth  of  the  river,  being  found, 
establishes  the  souLheast  corner  of  the  tract. 
The  plat  of  the  survey,  and  a  nail  "for  the[46 
mouOi  of  theriver  In  the  field  notes,  show  that 
tbe  survey  made  In  1821  recognized  the  en- 
trance of  the  river  Into  tbe  lake  through,  tba 
sand  bar  In  an  almost  direct  line  easlerlv,  dis- 
regarding the  channel  west  of  the  sana  bar, 
where  the  river  most  usually  Sowed  before  the 
piera  were  erected.  It  Is  immaterial  where 
the  most  usual  mouth  of  the  river  was  in  1891; 
nor  whether  tbis  northern  mouth  was  occa- 
sional, or  tbe  flow  of  the  water  only  tempo- 
rary at  particular  times,  and  thlsflow  produced 
to  some  extent  by  artificial  means,  by  a  out 
through  the  bar,  leaving  the  water  to  wash  out 
an  enlarged  channel  in  seasons  of  freshets. 
Tbe  public  had  the  option  to  declare  the  trne 
mouth  of  the  river,  for  the  purposes  of  a  sur- 
vey and  sale  of  the  public  land." 

Bo,  Id  the  case  before  us,  obviously  the  sur- 
veyors surveyed  only  to  Ibis  bayou,  and  called 
tbat  the  river.  The  platnUfl  baa  no  right  to 
challenge  the  correctness  of  their  action,  ot 
claim  that  the  bayou  was  not  Indian  river  or 
a  proper  water  line  upon  which  to  bound  the 
lots. 

We  art  of  Oia  opinion,  tkerefore,  that  na  sitft- 
ttaatiai  error  uoa  commiiUd  Ay  Ute  circuit  eetat, 
and  <Atf  judirnunf  i*  qfimtd. 

16»  D.  8. 
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ooDtral  In  t 
IntnpraUUOD  of  tba  l«v. 

K  Tho  bMt  tbaC  iBiute  are  reMrrcd  from  nl«  1 
lb*  land  deparlment  doM  not  prevent  ■  val 
emit  tlieiMf  from  belns  ezpreaelr  mede  bj  A 
of  CoDsreM.  altbouBb  oidlDkir  gnnti  by  Co 
lit w  do  aot  iDolnda  inch  luidB. 

M.  Ad  enlanetDent  Of  arrant  of  land  made  to  t 
MOW  yrantea  !■  not  to  be  tnatad  ■■  an  Indepen 
•Dlcranttoa  dUtennl  partr.but  la  in  pari  m 
ttria  and  I*  t«ba  oooairned  aooordlnirlr. 

1.  Where  ^x  eecttons  per  mite  were  granted  tn  ■ 
of  a  railroad,  and  tbe  toodg  between  Ibe  ati  ai 
fifteen  mile  limlta  were  wttbdrawn  and  reserrc 
and  afti'nvardi  ten  altemale  aeotlona  we 
planted  In  aid  of  lb«  miee  road,  ttie  later  gat 
wu  cntrely  an  enlariiemtiDt  of  tbe  former  oi 
and  operated  on  tbe  land  reaerved. 

L   A  construction  of  law  br  the  land  departme 


1  Tbe  dislaj  of  tbe  plalntUI  to  oommenoe  an  ■ 
tlon  of  eleotmcntfortwoniontliaaDd  a  hair  aft 
a  decision  advene  to  him  and  In  favor  ot  duf en 
ant  bf  tbe  land  department,  for  landt  for  wbli 
plabitilt  baa  Oeen  oonteeiing  for  yearB.  doea  n 
vork  an  estoppel  asaloit  bUo  Id  favor  of  def  en 
aot  wbo  durm^  auob  delay  entered  tbe  Ian 
built  a  realdence tbereon,  and  made  Improv 
menta  at  a  ooat  of  SaW,  tbe  land  belni  wor 

[No.  288.] 
ArgutdMaTeht8,tS,lS96.  IkeidadJiau3,lS9 

PI  ERROR  to  the  Circuit  Court  of  tl 
United  State*  for  (he  Weaiera  District  < 
Wlaconsin  to  teview  a  Jodgmetit  in  favor  < 
deteDdant  In  an  action  of  ejeclmcnt  bj  11 
WiacoDsln  Ceotral  Railroad  Company,  pint 
tiff,  BgaiDat  Wm.  0.  FoTajthe.  defendant, 
recoTer  paaaeHioti  of  landa  in  the  couotj  < 
Aahlaud,  Wiacoiuta.     Beterttdt  and  a  ticto  tri 

Btawmant  bj  Mr.  JiuHce  Br«w«ri 
Thia  wu  an  actioD  of  ejecimeiit,  conimeiici 
1  April  S,  1800,  b;  the  Wiaconiin  Centr 


Railroad  Company  agalDit  Willlan 

Slhe  In  the  circuit  court  of  tbe  Unltea  Biau 
r  the  weiteni  district  of  WlecoDSln.  lo  r 
oover  posaeaalon  of  the  aoulhirest  quarter  ( 
Kctionll,  township 47 Qortb,  of  range  4  nes 
tn  tha  county  of  Aabland,  WiacoQ»iu.  At  l\ 
trial,  on  April  10,  1»01,  the  court  intirucU 
Um  Jury  to  render  a  verdict  for  the  detendm 


here  on  Ihia  writ  ot  error, 

Tbe  title  of  the  plaintiff  reated  on  Ihtoe  facU 
On  June  8,  18&e.  tbe  United  Biatea  made 
fnu\  ot  land  to  Uw  atate  o(  WlacoiNln.  Tb 
lU  U.S. 


flrat  and  fourth  Mctionaof  tha  Act  maktag  tha 
grant  are  aa  follows: 

"BeUenaetedbyth*8eruittnnd  Hmim&fjl^ 
Toentatmt  of  Ov  UnUtd  Btaltt  of  Ameiiea  %n 
Cot^frtt*  atmiMtd,  Thai  there  be,  and  U  bere- 
bj,  granted  to  the  stale  of  Wiscunsin  for  tbe 
purpoa«or  aiding  in  theconstructioDOf  arsll- 
roaa  from  Hadleon  or  Columbu>,bylhe  wayof 
Portage  city  to  the  St.  Croix  river  or  lake  bt^ 
iween  townships  twenty-Uve  and  tbirijone. 
and  from  tbence  lo  tbe  wett  end  of  Lake  Sup«- 
riOT,  and  to  Bayfield,  and  also  from  Fond  dn 
Hac  on  Lake  WinDebsgo,  northerly  to  the  stata 
line,  every  alteraate  seclion  ot  land  desig- 
nated hy  odd  numlMrs  for  six  sections  in  wldui 
on  each  side  of  said  roads  respectively.  But 
In  case  it  shall  appear  that  the  United  Btatea 
have,  when  the  lines  or  routes  of  said  road* 
are  deflnilely  fixed,  sold  anv  sections  or  p«rta 
thereof  granled  as  aforesalo,  or  that  the  ri;>ht 
of  pre-emption  'has  attached  to  the  same,[4S 
then  It  shiU  be  lawful  for  any  agent  or  agenU, 
to  be  appoiuied  by  tbe  governor  of  said  state, 
to  select,  subject  to  the  approval  of  the  8ecr» 
tary  of  the  Interior,  from  ibe  lands  of  tha 
United  Slatea  pearest  to  the  tier  of  sectioni 
above  specified,  so  much  land  In  alternate  sec- 
tions, or  parts  of  sections,  as  shall  be  equal  U> 
such  lands  u  the  United  States  have  sold  or 
otherwise  appropriated,  or  to  which  the  right 
of  pre-emption  baa  attached,  as  aforesaid, 
which  lands  (thus  selected  in  lieu  of  those  sold 
end  to  which  pre-emption  baa  attached  aaafore- 
sald,  together  with  the  sections  and  parts  of 
sections  designated  by  odd  numbers  as  afore- 
said, and  appri>pr!al«d  as  aforesaid)  shall  ba 
held  by  the  stale  of  Wisconsin  for  the  use  and 
purpoae  aforesaid:  iVonrbd,  That  the  land* 
tnbeao located  shall  In  nocHse  be  furlber  than 
fifteen  miles  from  the  Hoe  of  the  roads  in  each 
case,  and  selected  tor  nnd  on  account  ot  said 
roads:  Protidtd  furtAar,  Tbat  the  land*  here- 
by granted  shall  be  excltisively  applied  in  the 
construction  of  that  road  for  which  It  waa 
granted  and  selected,  and  shall  be  disposed  of 
only  aa  the  work  progresses,  and  the  same  shall 
be  applied  to  no  other  purpose  whatsoever: 
Atid  providtd  further.  Thai  any  and  all  land* 
reserved  to  tlie  United  States  by  any  Act  of 
Congress  for  tbe  purpoae  of  aiding  In  any  ob- 
ject of  Internal  Improvement,  or  in  any  man- 
ner for  any  purpoae  whatsoever,  be,  and  die 
same  are  hereby,  reserved  to  the  United  Slatea 
tram  Ibe  operation  ot  this  Act,  except  so  far 
as  it  may  be  found  necesbary  to  locale  tbe 
route  of  said  railroads  throufjh  such  reservad 
lands,  in  which  case  tbe  right  of  way  only 
shall  be  greDied,  subject  to  the  approval  of 
the  President  of  the  United  States.'' 

"  B«c.  4.  And  be  a  farther  enaeUd,  That  tha 
lands  hereby  granted  to  said  state  shall  be  dit- 
posed  ot  by  said  state  only  in  manner  folloW' 
lug,  that  is  (o  say:  That  a  quantity  of  land  not 
exceeding  one  hundred  and  twenty  section*, 
and  included  Vrltbin  a  conllnuous  length  of 
twenty  miles  ot  roads,  respectively,  may  ba 
Bold ;  and  when  the  governor  of  said  state  shall 
[xrtify  to  the  Secretary  of  the  Interior  that 
any  twenty  continuous  miles  of  either  of  laid 
roads  an  completed,  then  another  like  qnan- 
lily  of  land  hereby  granted  may  be  aold;  and 
*B0  trom  lime  to  time  until  said  road* arer49 
BompMad  i  and  ir  aaid  road*  ara  not  eompulad 
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within  ten  TMn,  bo  further  Bale*  ahtUI  be 
mftde,  KDd  tne  land  nnsolil  shall  revert  to  the 
United  StHtea."    11  Bl&t.  M  L.  30. 

We  are  coDcerned  In  thli  caee  with  only  the 
Aral  of  Ihe  two  llnei  of  road  earned,  and  shall 
therefore  treat  tlio  Act  u  referring  to  It  alone. 
On  June  13,  1856,  a  nltbdrawnt  of  ttie  lands 
deemed  neceesary  tor  the  aatitfactioa  of  Ibli 
grant  was  made  by  the  land  department.  The 
grant  was  accepted  by  tbc  stale  of  Wisconsin 
OD  October  6,  1856  (Laws  of  WU.  18H.  chap. 
IIS)  and  on  October  11,  IBSe,  the  slale  con- 
ferre<l  tbe  benefit  of  It  upon  the  La  Crnsse  A 
HllwHiiliec  Railroad  Company.  Laws  of  Wis. 
185fl.  chap.  Vi2.  Under  authotity  of  an  act 
ofdnic  Jlarch  6,  1867  (Laws  nf  Wis.  1867. 
chap.  S30>.  the  La  Crosse  &  Milwuukee  Rail- 
roan  CuTiipaay  cnnyeyed  to  the  St.  Croix  & 
Lnke  SiipiTinr  Ral1rnn<l  Company  so  mucb  of 
the  grant  ns  wns  north  of  tbe  Bt.  Croli  river 
or  lake.  Hnd  was  to  aid  in  construcilnp  the 
road  from  that  point  to  tbe  west  end  of  Lake 
Superior  mtd  10  Bavfteld.  On  Msrch  2,  1868, 
the  Si.  CroU  &  Lnke  Superior  Railroad  Com- 
pany died  in  the  Ijand  Department  at  Wasb- 
InglOQ  Its  map  of  deSnlte  Incntlon  of  Ihe  road 
from  the  St.  Croli  rirer  or  lnke  to  the  went 
end  of  Lake  Biiperior,  and  on  ,Tuly  17.  18S8.  a 
like  niiip  of  dennite  locution  of  the  liraneh  to 
BaySelU.  On  March  1, 1B.')6,  the  Commlesloiier 
of  the  fJeticral  Land  Offlee  forwarded  lo  the 
loral  land  rillicers  a  plat  abowing  tbcse  Iocs- 
lions,  logelher  with  the  six  and  fifteen  mile 
liiiiils  Ibi-reof,  and  directed  them  to  continue 
to  reserve  nil  vacant  tracts  oulalde  of  tbo  six 
and  within  the  fifteen  mile  limits  from  sale  or 
Ineallon  for  ntiy  purpose  whatever.  In  the 
letter  conveying  (his  direction  It  was  staled 
that  till'  («t;eul  of  ihe  state  had  selected  all  tbe 
vacant  lands  bctnecD  the  six  and  fifteen  mile 
limits  in  lieu  of  the  lands  withia  the  six  mils 
llmiiti  »lrcu<!y  sold  and  pre-empted. 

Nothing  was  done  towards  the  conRtructlon 
of  tbe  roiid  and  branch  from  the  St,  Croix 
river  or  hikt-  northward  until  after  the  passage 
60|  bv  C> ingress  of  tbc  Act  of  May  6, 1M64.  *1S 
StiLi.  at  L.  Ij6.  Tbe  first,  third,  fifth,  and 
sixib  sections  ot  thin  Act  are  as  follows: 

"jle  il  fiiiteted  bg  the  Senate  ami  Uoiue  of 
BepTi'ne'iitnlim  of  the  United  Slate*  <(f  Ameiiea 
in  CiagrtM  a'KiabM,  That  ibere  be,  iind  is 
hereby,  granted  to  tbe  slate  of  Wisconsin,  for 
the  purpose  of  aiding  In  lie  construction  of  a 
ruilionil  from  a  point  on  the  8l.  Croix  river  ot 
lnke.  bi'tween  townships  Iwcnly-flve  and 
thirty-one,  lo  llic  west  end  of  take  Superior. 
and  frum  some  point  on  the  line  of  said  rail- 
road, to  be  selected  by  said  slate,  to  Bnyfield, 
every  alternate  section  of  public  land  desig- 
niiled  by  <Hld  numtierB.  for  len  sections  In 
width  on  each  side  of  said  road,  deducting 
any  am)  all  lautls  that  may  have  tieen  granted 
to  the  Htnle  of  Wisconsin  for  the  same  pur- 
pose, by  Ibe  Act  of  Congress  of  June  three, 
eighteen  biindred  and  fifty-six,  upon  the  same 
terms  and  conditions  as  are  contained  in  tbe 
Act  granting  lands  lo  tbe  slate  of  Wisconsin, 
to  aid  in  tbe  construclion  uf  railroads  in  ssld 
slate,  approved  June  three,  eighteen  hundred 
and  fifty-six.  But  in  case  11  shall  appear  that 
the  United  Slates  have,  when  tbe  line  or  route 
of  said  road  is  definitely  flied.  sold,  reserved, 
or  otherwise  disposed  ot,  any  section!  or  parts 
78 


thereof,  granted  ■■  aforesaid,  or  that  the  right 
of  pre-emption  or  homestead  has  Attached  to 
tbe  same,  then  it  shall  be  lawful  for  any  agent 
or  Bsents,  to  be  appointed  by  said  company, 
to  select,  subject  to  the  approval  of  tbe  Secro> 
tary  of  the  Interior,  from  the  public  lands  of 
tbe  United  Btates  nearest  lo  the  tier  of  secttooi 
above  ■pccISed,  as  mucb  land  In  allerDaU 
sections  or  parts  of  sections,  as  shall  be  equ«l 
lo  such  lands  a*  tbe  United  Btates  have  aold 
or  otherwise  appropriated,  or  to  which  tha 
right  ot  pre-emption  or  homesicad  has  attached 
as  aforesaid,  which  lands  (thusaeiecled  in  Ham 
of  those  sold,  and  to  which  pre-empiioD  or 
bomeiiteHd  right  has  atlached  as  aforesaid, 
together  with  sections  and  parts  of  sectlona 
designated  by  odd  numlMsrs  as  aforesaid,  and 
Bppr<iprlaled  as  aforesai^)  shall  be  held  hy  sitfd 
sLiie  for  the  use  and  purpose  aforevud:  Pro- 
vided, Thai  the  lands  to  be  so  located  shall  la 
no  caee  be  further  than  twenty  miles  from  'Se 
line  otthesaidroad!>,  nor  Hhall  such  wlee'ion'w 
location  be  made  in  lieu  uf  lands  received  under 
the  said  *gniat  ot  June  S,  1866,  but  such  [51 
selection  and  location  may  be  made  for  the 
benefit  of  said  state,  and  tor  the  purpose  afore- 


fifly-slx,  should  any  such  deficiency  exist." 

"Sec.  8.  And  be  it  further  enaeied.  That 
there  be,  and  is  hereby,  granted  lo  ibe  state  of 
Wisconsin,  for  ibe  purpose  of  aiding  in  the 
conslructlon  of  a  railroad  from  Portage  City, 
Dnrlln,  Doty 's  Island,  or  Fond  du  Lac,  as  said 
stale  may  determine.  In  a  northwestern  dlreo- 
tion,  lo  Bayfield,  and  thence  !o  Superior  on 
Lake  Superior,  every  alleruale  secilon  of  pub- 
lic land,  designated  by  odd  numbers,  for  tan 
sections  in  width  on  each  side  of  said  road, 
upon  tbe  same  lerms  and  conditions  as  are 
ituined  in  tbe  Act  granting  lands  to  said 
X  to  aid  in  the  construction  of  railroad*  In 
I  state,  approved  June  three,  eighteen  hun- 
dred nnd  firty-sli.  But  In  case  It  shall  appear 
tbal  the  United  Slates  have.  When  the  line  or 
route  of  said  road  is  definitely  fixed,  sold,  re- 
served or  otherwise  disposed  of  any  sectlona 
or  parts  thereof,  granted  as  aforevaid,  or  that 
tbe  ri^bt  of  prc-emptloD  or  homestead  boa  at- 
tached to  tbe  same,  that  It  shall  be  lawful  for 
any  agent  or  agents  of  saJd  state,  appointed 
by  (be  governor  (hereof,  to  select,  subject  to 
the  approval  of  Ihe  Secretary  of  Uie  Interior, 
from  the  lands  of  the  Uniied  States  nearest  to 
tbe  tier  of  sections  above  specified,  as  mucb 
public  land  In  alternate  sections  or  parts  of 
sections  as  shall  be  equal  lo  such  lands  as  tba 
Uniied  Slates  have  sold  or  otherwise  appro- 
priated, or  to  which  the  right  of  pre-emption 
or  bomesiead  has  ailached  as  aforesaid,  which 
li^nds  (thus  selected  In  lieu  ot  those  sold  and 
to  which  the  right  of  preemption  or  bom»- 
stead  has  atlachwl  as  aforeBaid,  togeUier  with 
sections  aud  parts  ot  sections  designated  by 
odd  numbers  as  aforesaid,  and  appropriated 
as  aforesaid)  shall  l>e  held  by  said  state,  or  by 
Itie  company  to  which  she  may  transfer  tbe 
same,  for  the  use  and  purpose  aforesaid; 
Provided.  That  the  lands  to  be  ao  located  shall 
In  no  case  bo  further  than  twenty  mliea  from 
the  line  of  said  road." 

"Sec.  6.    And  be  U  further  tnaettd.  That  tlw 
time  fixed  and  Umiled  lor  tbe  complelloo  iA 
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69]  uJd  roads  In  the  Act  aroreMld  of  "June 
three,  eighteen  hundred  and  fifl^Biz,  be,  and 
theMme  U  hereby,  extended  lo  a  period  of  five 
jeaiB  from  and  atlor  the  pauage  of  ibii  Act 
"8ec  a.  And  id  &  farthtr  tHaettd,  That 
aoy  and  all  landa  reaerTed  to  the  United  gtaiea 
by  any  Act  of  Congren  for  the  purpow  of 
aiding  In  any  object  of  Interaal  Improvement, 
or  in  aay  maoaer  for  aoy  purpose  whalaoeTer, 
and  all  mineral  landa  be,  and  the  same  arc 
hereby,  reserved  and  excluded  from  the  opera- 
tion of  this  Act,  eicept  so  far  as  II  may  be 
found  necessary  to  locale  the  roQte  of  such 
railroads  through  such  reserved  lands,  in 
which  case  the  riglit  of  way  only  shall  be 

! ranted,  subject  to  tlie  approval  of  the  Presl' 
entof  IheUiilied  Htmes." 

On  March  20,  1S65,  Wisconsin  conferred 
upon  theBt.  Croli  &  Lake  Superior  Railroad 
Company  the  full  bonefll  of  the  grant  made 
by  the  first  section  of  ihis  Act.  Lavs  of  Wis- 
eonsln.  1S6S,  chap.  ITS.  On  April  22.  1865. 
the  Bl.  Croix  A  Lake  Buperior  Railroad 
Company  accepted  this  grant,  and  at  ibe  same 
time  adopted  the  definite  location  theretofore 
made  as  shown  by  the  maps  on  file  In  the 
Land  Office  at  Washington.  In  1866  tbe  leg- 
islature of  Wisconsin  passed  an  act  (Laws 
1B69.  chap.  90)  repealing  said  chapter  ITS  of 
the  laws  of  IMS.  and  Id  1874  (Laws  of  ISU. 
chap.  126)  conferred  the  benefit  of  the  grant 
on  the  North  Wisconsin  Railroad  Company, 
which  company  afterwards  by  consolidation 
became  mergM  in  tbe  Chicago,  8l.  Paul, 
Hlnneapolls  &  Omaha  Railroad  Company, 
hereafter  called  tbe  Omaha  company.  This 
company  constructed,  and  now  owns  and 
operates,  the  road  frum  SL  Croii  river  or 
lake  to  Superior,  on  I^ke  Superior,  and  also 
the  branch  to  Bayfield, 

Tbe  grant  macfe  by  section  three  of  the  Act 
of  Congress  of  18H,  was  transferred  by  the 
slate  to  the  Portage,  Winnebago  A  Lake 
Superior  Railroad  Company,  whose  name  was 
afterwards  changed  to  that  of  the  Wisconsin 
Central  Railroad  Companyithe  plaint  IS  herein. 
Laws  of  WU.  1866,  chap.  SH.  862;  Laws 
1869,  chap.  207;  Laws  1871,  cbap.  27.  The 
map  of  definite  location  of  the  mad  thus  aided 
was  Bled  on  November  10,  1869.  Prior  to 
December  SI,  1676,  the  plaiuiiS  had  con- 
sinicled,  and  now  owns  and  operates,  tbe  road 
S3]  a*  far  norih  'as  Ashland,  on  I^ike  Supe- 
rior. The  Bayfield  branch  of  the  Omaha  road 
also  touches  Ashland,  and  the  land  In  contro- 
versy la  within  ten  miles  of  the  plainilfF's 
roM  and  between  ten  and  fifteen  miles  of  the 
Omaha  road. 

On  Fobrusry  12,  1884,  tbe  Omaha  company 
and  tbe  plaintiff.  In  the  coosequence  of  the 
cverlsppiDg  of  tbplr  grants  at  and  near  the 
dty  of  Ashland,  entered  Into  an  agreement, 
which  provided,  among  other  things:  "The 
Omaha  company  consents  that  the  Central 
company  [plaintiff]  shall  take  patents  for  all 
lands  In  the  overlap  lying  east  of  the  easterly 
ten-mile  limit  of  the  Bayfield  branch  of  the 


puy,  and  agrees  to  assUt  the  Central  com- 
MDj  to  get  suoh  patents  from  tbe  slate  of 
Wisconsin." 

On  FtAnaujili.  18H,  It's  state  of  WlKoniiii 
1U  V.  B. 


Issued  to  the  plaintiff  a  patent  for  a  large  qntn- 
tily  of  land,  Including  Uereln  the  tract  f  n  coq- 
Iroversy.  and  on  February  19. 1S67,  tbe  Omabft 
company  executed  a  further  Instrument  of  re- 
lease to  the  plaintiff,  by  which  it  surrendered 
and  waived  all  right  of  whatsoever  nature  to 
any  lands  east  of  a  line  therein  described,  which 
was  ao  drawn  as  to  include  the  lands  In  dis- 
pute. On  July  2, 1887,  the  plaintiff  filed  In 
tbe  Land  Office  at  Washington  lists  of  land, 
including  tbe  land  in  dispute,  claiming  tbem 
as  part  of  Its  grant.  The  Commissioner  of  tbe 
General  Land  0S3ce  rejected  these  lists,  hold* 
Ing  that  the  plaintiff  bad  no  title  to  tbe  lands, 
and,  on  appeal,  tbe  Secretary  of  the  Interior, 
on  January  24,  1890.  affirmed  this  decision. 
After  this  the  defendant  took  proceedings  to 
enter  the  lands  under  the  laws  of  the  United 
Slates,  went  into  possession,  built  a  residence, 
and  made  certain  improvements,  at  an  expense 
ot  more  than  $200. 

Menri.   WilUkm    F.   Vilai,   Loula    D. 

Sr»Mdolm,  Hmeard  Morrii,  and  H'lllinm  S, 
Dunbar  for  plaintiff  In  error. 

Mesgri.  Oaorffe  O.  Oreana  and  A.  B. 
Browno  for  defeodSDl  in  error. 

*Jfr.  Juitite  Brawer  delivered  the  [54 
opinion  of  the  court: 

The  land  in  cootroversy  is  within  the  place 
limits  of  the  plaintiff's  road.  Confessedly, 
therefore,  the  Utle  passed  to  the  plaintiff,  pro- 
viding the  land  was  subject  to  the  operation 
of  the  grant  made  by  the  third  section  of  the 
Act  of  1664.  Tbe  contention  is  that  it  was 
not  subject  thereto  by  reason  of  tbe  fact  that 
It  was  withdrawn  by  the  land  department  In 
laW  and  I8a9  In  order  to  satisfy  the  grant 
made  by  the  Act  of  1896.  It  was  within  the 
indemnily  and  not  within  tbe  place  limits  of 
tbe  grant  in  aid  of  tbe  Baytleld  road. 

It  Is  curious  to  note  that  in  the  communica- 
tion made  in  1659  by  the  land  dcpanuient  to 
the  locul  land  officers  it  Is  slated  thai  ail  tbe 
unsold  lands  within  the  indemnity  limits  along 
tbe  line  of  ihxt  road  had  been  selectnl  by  the 
agent  of  tbe  Ktnie  in  lieu  of  the  lands  sold  and 
preempted  within  the  place  limits.  If  this 
selection  was  In  fact  made  and  was  needed  to 
satisfy  Ibe  deficiency  In  tbe  amount  of  lands 
within  the  place  limits,  and  was  approved  by 
the  land  department,  it  would  avoid  tbe  neces- 
sity for  further  inquiry,  for  whatever  of  right 
there  was  In  the  St.  Croix  &  Lake  Superior 
Railroad  Company  passed  to  the  Omaha  com- 
pany, and  was  by  it,  under  the  agreements  of 
February  12.  1884,  and  February;  19,  1H6T, 
transferred  to  tbe  plaintiff,  and  this  was  long 
anterior  to  any  claim  on  the  part  of  the  de- 
fendant. 


ive  rights  of  the  par 
plaintiff,  as  we  have  seen,  can  only  be  de- 
feated by  reason  of  the  land  not  i>elng  within 
the  scope  of  the  grant  made  by  the  third  sec- 
tion of  the  Act  of  1864,  and  it  U  only  excluded 
therefrom  by  tbe  grant  of  1858  and  tbe  reserva- 
tion made  in  pursuance  thereof.  Tbe  reliance 
of  defendant  is  on  the  long-eatabllshed  rule, 
often  affirmed  by  this  cotirt  and  recognlied  In 
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■ecHon  ilx  of  the  Act  of  18U,  to  tbo  effect 
tbftt  I  grant  hj  CoQgreu  doet  not  openle 
upon  ludi  theretofore  reearred  for  anj  pur- 
pnxe  whateoercT.  There  cm  be  no  doubt  M 
Off]  to  tbU  rale,  or  u  to  *the  fut  Uut  ludt 
wltadrnwD  from  ikle  by  the  itad  deperUnent 
■re  considered  h  reKrred  witliln  lia  termt. 

But  it  ii  a  rule  of  equal.  If  not  hlgher.ilgDffl- 
mice  thkt  every  Act  of  CongreM  making  a 
grant  f  i  to  be  treated  both  u  a  law  and  a.  grant, 
and  the  intent  of  Congreae  when  ucertained 
li  to  control  In  the  Interpretation  of  the  law. 

"TheioluUon  of  these  queeiloni  dependa, 
of  oouree.  upon  the  conBtruction  given  to  the 
acts  making  the  grants;  and  thef  are  to  re' 
cdve  such  a  construction  as  will  carry  out  the 
Intent  of  Cnngrcsa.  however  dllQcull  It  might 
be  lo  give  full  effect  to  Ihe  language  used  If 
tbe  grants  were  by  iDHlrumenlsof  private  con- 
vet-aDce.  To  anccrtaln  that  intent  we  must 
look  to  the  conilltlon  of  the  country  when  the 
Acts  were  ps^^ed,  as  welt  as  to  the  purpose  de- 
clared on  their  face,  and  rend  all  partsof  them 
toeelher. "  Wincna  it  Si.  P.  R.  Oa.  v.  Barney, 
na  U.  S.  618.  635  [28;  1106,  1111].  Bee  also 
Mittoiiri.  K.  *  T.  R.  Co.  v.  Kanta*  Pae.  R. 
Co.  97  U.  S.  491.  467  [24:  1005.  10071;  Unittd 
Staleiv.  Southern  Pae.  R  Co.  146  U.  K  570, 
BB7f36;  1091,  lOOB];  UuiUd  Sl,ilf  v.  Denoer 
<£  n.  (1.  R.  Co.  150  U.  S.  1  [87:  9751. 

In  order  to  determine  the  micntof  Congreox 
we  must  look  at  Ihe  situation  at  the  lime  the 
Act  of  1864  was  passed.  The  alternate  sec 
lions  wlibln  the  six  and  flfteen  mile  limits  of 
tbc  linvIlL'ld  road  were  not  granted  by  Ihe  Act 
of  l&irt.  They  were  simply  withdrawn  from 
pre-emption  and  sale  by  the  action  of  tbe  land 
de|iiirtmenl  In  order  that  thebenuflciary  of  the 
grant  niiffbt.  In  case  tbe  full  amount  of  lands 
grnnteil  was  not  found  within  the  place  llmiln, 
select  Ihererrom  enough  to  supply  the  dell- 
ciencj.  We  do  not  mean  that  they  were  not 
reserved  lands;  on  Ibe  contrary,  as  staled 
aliove.  Ilicy  ivere.  Such  Is  llie  uniform  ruling 
of  this  court  In  Interpreting  like  aclinn  in  tlie 
part  of  Ilie  land  department.  Nevirtbcless, 
not  being  granted  landii.  they  were  still  williin 
the  disponing:  power  of  Coniiresa,  There  would 
he  no  question  of  the  title  of  one  lo  wliom 
Congrer^  had  In  terms  granted  them.  "  Until 
selirtlrm  was  made  tbe  lilte  remained  In  the 
goveriiment,  subject  to  its  disposal  al  its  pleas- 
ure." Kaiita*  Pac.  R.  Co.  v.  Atdomn.  T  &  H. 
F.  R.  Co.  lia  V.  S.  4U,  421  [2a:  T!I4.  TOT];  Si. 
Pa-il  i8.  O.R.  Co.  V.  WitQiia  d  St.  P.  R.  Co. 
BOllia  U.  8.  720.  "782  [28:  873,  P7«];  Unitfd 
SI.'M  V.  MeLavgJilin.  187  U.  S.  438,  450.  455 
[32:  213,  231.  3231:  Wueontin  Cent.  II.  (h  v. 
PrieeC"-i:lii,\3Si'.  8.  466. 611  [33:  «e7,  691]; 
Dniled  »tlet  v.  MU»»an.  K.  &  T.  R.  Co.  141 
U.  B,  358,  374  [a!i:  788.771]. 

The  land  wan,  therefore,  subject  to  the  full 
control  of  Congress  at  the  time  of  the  passage 
of  the  Act  of  1864.  What  did  Congrws  In- 
tend by  that  act?  It  had  In  1850  granted  to 
the  state  of  Wisconsin  sli  sections  per  mile  to 
aid  it  in  the  construction  of  a  road  from  Madi- 
son or  Columbus,  by  way  of  Portage  Cily,  to 
tbe  St.  Croix  river  or  lake,  and  thence  lo  the 
west  end  of  Lake  Buperior,  and  to  BaySeld, 
with  a  proviso  that  if  the  road  was  not  com- 
pleted wlibin  ten  years  the  unsold  lands  should 
revert  to  tbo  United  Btatea.  Wlaocnutti  had 
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accepted  this  grant,  and  tbua  Impliedly  nndor- 
taken  to  construct  tbe  road.  It  made  tbe  Lo 
Crosse  ft  Milwaukee  Railroad  Company  th« 
beneficiary  of  this  grant.  Subsequently,  with 
the  assent  of  the  Mate,  that  company  bad 
trsniferred  lo  the  Bt.  Crotz  *  Lake  Buperior 
Railmad  Company  so  much  of  the  grant  aa 
was  designed  to  aid  In  Ibe  construction  of  ibat 

Bn  of  the  road  from  the  St.  Croix  river  or 
ce  northward  to  I>Hke  Buperior,  with  the 
branch  to  Bayfield.  Bight  yeata  had  paMod, 
and  only  two  years  more  remained  until  tfa« 
expiration  of  the  time  Dxed  fur  the  completlan 
of  the  road.  Only  a  short  liistanM  had  In  fact 
been  built,  to  wit,  61  miles  from  Porlnge  to 
T<»nah,  and  that  by  the  St.  Croix  &  Hilwan* 
kee  company  in  the  spring  of  1668.  It  wai 
evident  that  the  inducement  of  six  section* 
per  mile  had  not  been  siilScieni  to  secure  th« 
construction  of  the  roaii  in  the  comparatively 
uninhabited  portions  In  the  norlhweslem  part 
of  tbe  stale,  and  so  Coneress  determined  to 
enlarge  its  grant  In  order  to  secure  the  accnni- 
pllsbmenl  of  the  desired  end.  At  the  same 
lime  it  perceived  that  the  public  inleresla  re- 
quired an  additional  road  running  tlirough  the 
central  piirtinn  of  the  state  niirthward  lo  lb« 
two  termini  on  Lake  Superior,  named  for  the 
road  fniro  St.  Croix  lake  or  river. 

And  so  It  passed  the  Act  of  1864.  Thii 
made  a  CTnnt  to  Ihe  same  grantee,  to  wit.  the 
slate  of  WiseonBin,  hut  expri'^sod  Ihe  terms 
and  purposes  in  three  separate  'sections.  [A7 
Coui^ress  evidently  knew  that  at  the  time  two 
companies  bad  been  named  by  the  slate  of 
\VI'<i:nnBin  as  llic  parties  to  con<triicl  the  road 
provided  for  by  Ihe  Act  of  1856,  So,  in  Ihe 
llrsl  scclinn,  it  made  a  grant  of  ten  seclfons 
per  mile  to  aid  in  the  con»ilnictioD  of  a  road 
from  St.  Croix  river  or  lake  to  tbe  west  end  of 
Lake  Superior,  with  a  branch  lo  Itaylicld;  to 
Ihe  second,  a  ^rant  In  substantUlly  flke  term* 
for  a  road  JFrom  Tomah  to  the  Si.  Croix  river 
or  lake;  and  In  Ihe  third,  a  grant  also  of  ten 
K'clions  per  mile  lo  aid  in  the  onslructlnn  of 
a  roftii  from  Poriafje  City.  Berlin.  Doty's 
Islnnd.  or  Pond  du  Lac,  in  the  slate  should 
<le1ermioe.  in  a  northweslerly  diruciion  to  Bay- 
field, and  liien  lo  Superior,  on  T^ke  Superior. 
In  each  of  these  three  secilons  it  uonn'il  the 
stale  of  Wisconsin  as  the  grantee.  Although 
It  knew  that  the  slate  had  made  tivo  senirats 
companies  Ihe  licne  11  claries  of  Ihe  Act  of  1850, 
it  made  no  grant  to  those  companiL-s.  Il  dealt 
In  ail  three  sections  with  the  slate,  relying 
upon  the  slate  as  the  party  to  see  that  tbe 
roads  were  complclcd.  and  to  use  Its  own 
judj-ment  as  lo  tbe  manner  of  securing  such 
construction.  Tbe  Act  of  1864  was  there- 
fore a  mere  enlargement  of  the  Act  of  I8S0, 
was  made  to  tbe  same  grantee,  was  tn  ipari 
materia,  and  Is  to  he  construed  accordingly. 
It  Is  not  to  be  treated  as  an  Independent  trranl 
toadl^renl  party,  and.  therefore,  liable  to 
come  tn  conSict  with  the  rlgbla  of  the  flrat 

For  whose  beneOt  was  tbe  withdrawal  of 
the  lands  within  the  indemnity  limlls  nf  the 
Bayfleld  road  madeT  Obviously,  aa  often  de- 
clared, for  Ihe  benefli  of  the  grantee.  It  ia  at 
though  the  United  Btatea  had  said  to  the 

Eanlee:  we  do  not  know  whether,  along  the 
te  of  road,  when  yon  fiaally  locate  tt,  there 
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to  we  will  ho)d  from  wie  or  diapoan)  to  any 
one  elw  an  additional  tenliory  of  nine  mllu 
OQ  either  side  that  within  thoM  aloe  miles  you 
may  select  whatever  lands  may  be  naceaaary 
to  make  the  full  quota  of  aiz  Bectloaa  per 
mile.  When  Oongresa.  by  a  aubeequent  Act, 
makes  a  new  and  absotulo  grant  lo  Ihe  anme 
58)  'grantee  of  lands  thus  held  by  the  goT- 
erument  for  the  benefit  of  such  Krantee,  upon 
what  renioning  can  It  be  said  that  such  grant 
does  not  ol^erate  upon  those  lands? 
Karttu  Citii.  L.  A  S.  E.  R.  Co.  v.  Breamler, 


n  Act  granting  to  the  state  of  Ki 
sltcrnHli;  sections  per  mile  to  aid  the  Union 
PaclQc  ItHllroad  Company,  Southern  Branch, 
in  con '1  meting  a  railroad  from  Port  itiley. 
upon  Ilii:  Talley  of  Ihe  Nco^o  river,  to  Cbe 
tuulbern  line  of  the  state  of  Kaosas.  This 
corporation  (its  name  having  been  changed  tn 
■hat  of  the  UIssoutI,  Kansas  &  Texas  Railroad 
Company)  constructed  the  roiid,  and  received 
patents  fur  the  land.  The  object  of  that  iiuit 
was  to  vncatc  and  declare  void  these  pntcnts, 
anil  tbe  iiriucipal  ground  relied  on  for  main- 
taining it  Ras  that,  br  an  Act  of  March  " 


lands  had  been  appropriated  to  aid  anotlier 
com[>:iiii-  in  buildini;  a  road  along  the  t  ' 
line.  The  ActoflBOe  had  the  ordinary  r 
vallon  clause,  f<lmllar  to  that  found  In  set 
ill  of  the  Act  of  1804  before  us,  and  the 
lenlion  was  thnt  the  effect  of  Ibis  reserving 
clause  was  to  except  all  tbe  lands  covered  by 
tliegrnmsof  ISOiiand  1804  from  the  operation 
of  the  grunt  uf  lsS6.     It  vtas  concedud  that  if 

Ihe  Intent  of  Congress  was  to  aid  in  the 

tlruclioD  of  two  separate  lines  of  road  the 
Goniention  wonld  have  to  be  sustained,  tbe 
court  s'lf  lag:  "As  the  lands  granted  by  the 
prior  SCI.,  of  1803  and  1804  bad,  by  the  act  of 
Ihe  1e);Ulati]re  of  Kansas,  been  granted  to  Ihe 
Alchibon.  Topeka  A  ^anla  F6  Railroad  Com- 

Cy,  a  tbt-n  existing  corporation  of  that  "tate, 
the  purpose  of  biiildiug  a  road,  with  the 
nme  general  description  as  to  Its  course  down 
the  valley  ot  tbe  Neosho  river,  which  might 
have  run  through  these  same  lands  If  It  bail 
been  built  by  tbe  latter  company.  It  is  argued 
with  great  eari]eBtness  that  these  lands  were 
necessarily  reserved,  under  this  clause  of  tbe 
Act  of  1806,  from  the  grant,  as  being  reserved 
bribe  aulLority  of  Congress  for  the  purpose 
in  aiding  In  that  object  of  internal  Improve- 
ni«nt.  If  tbe  A.  T.  &  S.  F.  R.  R,  Co.  had 
built  a  line  of  road  along  the  same  general 
eonrae  and  through  the  same  lands,  twenty 
091mile(  In  *wldth,  that  the  M.  E.  &  T.  R.  R. 
Co.  has  occupied  with  Its  road,  andfBSserleil  a 
claim  to  these  lands,  or  to  any  of  them,  tiie 
argament  would  be  almost  Irresistible."  But 
it  was  held.  In  view  of  certain  arrangements 
made  between  the  two  com  pan  lei  (not  (hen 
latiBed  by  tbe  state  of  Kansas,  but  expected  to 
be,  and.  in  fact,  iubsequenlly  so  riiUnetl)  tbat 
It  was  Ihe  Intent  of  Congress  simpiv  to  aid  In 
the  construction  of  one  road,  aoci  tbat  the 
Hlssouri.  RaniaB  &  Texaa  Railroad  Oompany  1 
1»  V.& 


was  entitled  to  the  full  beneflt  of  the  Ihrea 
acta.  Tbe  court  thus  loohed  beyond  Ibeletter 
of  the  Halutes  to  tbe  Intent  of  Congress,  and 
upon  that  intent  denied  what  would  other- 
wise t)e  a  technical  ground  for  relief. 

But  we  need  ooi  go  outside  of  this  Act  of 
18S4  for  a  clear  dijclosure  of  a  like  intent  on 
thepartof  Congress.  TheActof  1800granted 
ill  sections  per  mile  to  aid  In  Ihe  conitruction 
of  a  road  from  Bt.  Croix  river  or  lake  to  Bay- 
field. The  lands  between,  the  sli  and  fifteen 
mile  limits  of  the  Hue  of  that  road  as  located 
were  withdrawn  by  the  action  of  the  land  de- 
partment. They  were  thus  reserved  lands. 
Mow  the  first  section  of  tbe  Act  of  1804  granted 
ten  alternate  fectluns  to  aid  In  the  construction 
of  a  road  along  the  same  line.  Can  thci-e  be 
any  doubt  that  this  grant  of  four  additional 
sections  operated  upon  the  land  thus  reserved 
between  the  six  and  Qfleen  mile  limiisf  Tut 
if  the  Act  of  1804  Is  to  be  taken  aa  making  a 

f;rant  entirely  independent  from  thai  of  WA, 
t  could  not  be  enforced  as  to  land  between  Ihe 
all  and  fifteen  mile  limlta  reserved  under  that 
prior  granL  It  will  be  nolicc-d  that  the  Act  of 
1804  mskea  uo  grant  directly  to  the  St.  Croix 
Si,  Lake  Superior  Railroad  Company,  but  onlv 
to  the  stale  of  Wisconsin,  and  the  taller  coula, 
if  It  bad  seen  fit,  have  made  some  other  com- 
pany tbe  beneficiary:  and  yet  can  there  be  any 
doubt  that  Congress  Intended  by  this  first  seo 
tion  of  the  Act  of  18S4  merely  an  enlargement 
of  lUe  grant  made  by  the  Act'uf  I8)Q  from  ^Iz 
to  len  secLiona,  sod  also  Intended  tbat  as  to  the 
four  extra  sections  the  grant  sbould  operate 
upon  lands  reserved  Ijetweeo  the  six  and  fif- 
teen mile  limitsT  If  this  be  true  as  to  one 
part  of  the  grant  of  1864.  why  Is  It  uol  equally 
true  aa  to  another  portion  ol  the  grant,  all  of 
it  being  to  the  same  granteef 

*Wheo  Congress  makes  a  graut  of  a  ape- TOO 
clflc  number  of  sections  in  liid  uf  any  work  of 
intiTnal  improvement,  it  must  be  assumed  that 
It  Intends  tbe  beneficiary  to  receive  such 
amount  of  land,  and  when  It  prexuibcs  tbat 
Lbose  lands  shall  be  alternate  sections  aloug 
the  line  of  thelraprovemeat.  it  Is  equally  clear 
that  llie  Intent  Is  tbat  if  potable  lh«  beiieS- 
clary  shall  receive  those  particular  scclloos. 
So  far  aa  rallroada  are  concerned.  It  is  tlie 
thought,  not  merely  that  the  general  welfaro 
will  be  subserved  by  the  construction  of  the 
road  along  the  lines  Indicated,  but  further 
that  such  grant  shall  not  be  attended  with  any 
pecuniary  loss  to  tbe  United  States;  for  the 
universal  rule  U  to  double  the  price  of  even 
sections  within  the  granted  limits.  Tbe  ex- 
pectation la  that  the  company  receiving  the 
odd  sectlona  will  take  pains  to  dispose  of  them 
to  aettiers,  and  thus  by  their  selllumeBt  and 
improvement  increase  tbe  value  of  tbe  even 
aectioua  adjoining  and  an  Justify  the  added 
price.  To  fully  reallle  this  expecte<l  benefit 
It  is  essential  tbal  the  lands  taken  by  the  com- 
pany shall  t>e  ai  near  to  the  line  of  Uie  road  aa 
fi'>S8ible;  and  so,  while  selection  of  remote 
ands  is  permitted,  It  is  only  when  and  because 
there  is  a  necessity  of  such  selection  to  make 
good  the  amount  of  the  grnnt.  Obviously, 
therefore,  an  act  must  be  construed  to  realise, 
so  far  as  is  possible,  this  intent  and  to  accom- 
pllah  the  desired  result. 
sail  again.  It  must  be  noticed  tliat  Oia  aUta 
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of  WlBCODiln,  tbe  gratitee  named  Id  both  the 
Acu  of  18S6  KDd  1864,  ibe  plaintiff  within 
wboM  place  Ilmlia  the  land  in  conlroTersy  is 
aituated,  and  the  Omaba  companT,  within 
whose  indemnltj  Umlta  it  li,  aJl  three  long 
slDce  agreed  that  the  land  pawed  by  this  grant. 
and  dealt  wltb  ft  a*  tteloaglog  lo  tbe  plaTotifl. 
Both  roada  haTe  been  conatructed,  and,  un- 
doubtedly largely  through  tho  i  nitru  menial  I  ty 
of  their  conBlniction.  population  has  poured 
Into  Ibat  part  of  ihe  state,  and  tbe  value  of  ail 
real  estate  »o  increased  that  thia  particular 
tract  ia  found  by  the  Jury  lo  be  worth  (8000. 
After  years  have  paaaed,  and  all  the  parties  in- 
terested tn  the  matter,  other  than  the  United 
BtHtes.  bave  treated  it  aa  tbe  properly  of  llie 
plulntifT,  thedefendant,  relying  upiio  a  tachni- 
61]  cal  construction  of  the  statutes,  "leeki  to 
enter  the  tract,  and  thus,  for  no  more  tban  tbe 
paltry  sum  of  $400,  two  dollsn  and  a  half  per 
acre  being  the  double  minimum  price  of  land 
within  the  limits  of  railroad  grants,  to  obtair 
title  to  property  worth,  a*  we  have  seen,  a. 
least  |;8000.  The  railroad  company,  under 
thts  consiruclfon.  losea  the  land  ft  suppoKd  it 
was  entitled  to,  which  ft  has  treated  as  lis  own, 
and  has  helped  lo  make  Taliiable;  the  govern- 
menl  does  not  receive  the  fSOOO.  nor  indeed 
anythingir  the  land  boentered  under  the  bome- 
slead  laws,  but  a  stranger  comes  in,  who  has 
done  notbinff  lo  create  that  value,  and  appro- 
priates it  to  his  own  beneOt.  The  iniquity  of 
such  a  result  is  at  least  suggestive. 

But  further,  it  is  urged  that  this  queatioo  of 
title  has  been  determined  In  the  land  depart- 
ment adversely  to  tbe  claim  of  the  plaintiff. 
This  is  doubtless  true,  but  it  wm  so  deier- 
mined,  not  upon  any  question  ot  fact,  but 
upon  a  construction  of  the  law;  and  Buch  Duat- 


g  bave  repeatedly  held,  is 

rielon  of  Ihe  land  department. 

Johnmn  j._Tov!*U^.  80  U,  8._  18  Wall.  73  [80; 


eluded  by  tbe  declBlt 


4861;  ShepUji  *.  Oumin.  91  U.  8.  S80  [23:424|: 
Qutnbji  V.  (knlan.  104  C.  8.  420  [W:1J0U]: 
Deolan  T.  Carr.  13S  U.  8.  618,  634  [31:844, 
8481;  Lake  Superior  Ship  Canal.  S.  S  I.  Go. 
T.  Cunningham.  1S6  U.  8.  SM  [39:  IBS]. 

Defenrlant  also  claims  an  estoppel  byreason 
of  these  facts  set  up  as  a  third  defense  in  liis 
answer,  the  truth  of  which  was  on  the  trial 
tdmitled  by  tbe  pUintlff.  Tbe  Qnal  decision 
of  the  Secre'ary  adversely  to  tbe  claim  of  the 
pisintllT  was  on  or  about  the  10th  day  of  Jan- 
uary. 1890.  The  leetlraony  Id  this  case  shows 
that  It  was  made  on  January  34,  1890.  Sah- 
■equent  to  that  decision  the  defendant  entered 
upon  the  premises,  built  aresidence,  and  made 
other  improvements,  at  a  cost  of  more  than 
$200.  The  plaintiff  knew  of  his  possession 
and  of  the  making  of  sucb  improvements,  but 
took  no  action  until  tbe  commencement  of 
this  tuft,  on  April  B,  1S90.  It  seems  tu  us 
that  tbe  claim  ot_Bn  estoppel  can  hardly  be 


for  aaeriot  of  years.  Some  lime  after  tbe  final 
decision  therein  the  defendant  enters  upon 
the  land  and  commences  making  improve 
62]  ments,  and  in  making  such  *tmpri>ve- 
menls  expends  Ihe  paltry  sum  of  (200,  and  tbe 
plaintiff  fails  to  file  a  complaini  In  ejectment 
for  two  months  and  a  half  after  the  decision 
of  Um  land  deputmeot,  and  perhapa,  nearly 


that  time  after  tbe  defendant  had  entand  ioto 
possession.  Burely  the  defendant  bad  do  tm- 
son  to  Ijelleve  that  the  plaintiff  had  abandoaed 
ita  claim  to  the  land.  Both  the  time  of  phUn- 
tlff'sdelayand  the  amount  of  bis  ezpeDdlturaa 
suegeflt  the  rule  (i«  nwwtnu  non  mrat  In. 
Th>  title  of  (8,000  worth  of  land  U  not  loA  la 
such  a  way. 

For  these  reasons  we  are  of  the  opinion  that 
tbe  circuit  court  erred  in  its  decision,  and  lu 
Juilgment  Is  therefwe  reversed  and  a  new 
trial  ordered. 

The  Chief  JittUct  took,  no  part  In  theooiuld- 
eratlon  and  decision  of  thia  case. 

Mr.  Juitiet  Hftrlui  dlssenteiL 


HENRY  F.  SPENCER,  Hjf.  in  Err., 

ALEXANDER  McDOUGAL. 

(See  a.  C.  Beponer's  ed.  e  flS.) 

Pabtie  landi — vithdraaat  from  tale. 

An  order  of  tbe  land  depanmeni  wlltidrawlns 
[rom  sale  alt  lands  In  a  oerlaln  district  in  wblcb 
lands  tiavu  been  granted  for  s  railroad  not  ret 
Jocnled  Is  gufflolent  (o  defeat  a  subsequont  pre- 
emiJtloD  of  land  tbus  withdrawn,  nl' hough  mon 
land  WIS  withdrawn  than  was  neoeMury. 
[No.  213.] 

Argved  April  3,  189S.     Ditidtd  Jvne  3.  189$. 
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view  a  Judgment  for  defendant  In  ai 
of    ejectment.     Betarred  and  new    triai 
ordered. 
The  facU  are  staled  In  the  opinion. 
Mfun.  Lonla  D.  Brand«ia,  Edvard  H. 
Abbot,  Boaurd  Morri*.  and  William  H,  Dun- 
bar for  plaintiff  in  error. 

itetiri.  Georfre  G.  Ora*na  and  A.  B. 
Browns  for  defundaot  fn  error. 

*Jfr.    JuiCtM  Br«wer   delivered   tbe  [68 

opinion  ot  the  court; 

This  WHS  sn  action  of  ejectment  brought  bj 
tbe  plaintiff  In  error,  plaintiff  below,  in  tha 
circuit  court  of  tbe  United  Stales  for  the  wea^ 
llstrict  of  Wisconsin,  lo  recover  possession 
of  tbe  east  half  of  the  southwest  quarter  and 
ast  lialf  of  the  northwest  qusrter  of  aeo- 
tioa  number  seven  (Tj,  in  township  number 
forty  seven  (47)  north,  of  tODge  number  four 
<4)  west,  in  the  county  of  Ashland  and  state  of 
Wiuionsin. 
The  land,  found  by  Ihe  Jury  lo  be  worth  alx- 
en  thousnnil  dollars,  is  situated  within  tbe 
mlts  of  tlie  'city  of  Ashlnnd.  more  tbuu  ais 
and  less  ibnn  ten  miles  from  the  BayBeld 
branch  of  the  Cbicaeo,  SI.  Paul,  MioneupoUs 
&  Omsb a  Railroad  Company,  and  alsn  within 
len  miles  of  Ibe  Wisconsin  Cenlnil  Railroad 
Company.  Tbe  title  ot  tbeplaintilT  rests  upon 
an  agreement  between  Ihe  two  railroad  com- 
panies settling  all  diETercncea   between  thent- 

SaTK.—Ai  to  prt-empnim  rioMt,  see  non  (« 
nulled  Siales  v.  Ffttserald.  10:  TWi. 

At  tn  errors  tn  ninwin  ond  dcKrlpttons  <n  pomk 
lor  laFids,  how  eonunud,  tee  note  to  Watta  v.  Ua^ 
Bar.  fccn. 


SnnoBt  T.  McDoDSAU 


aelTMUtolhelKndi  wltbtn  the  place  llmiu  of 
CAcli  load,  a  patent  From  the  itate  of  WUcon- 
dn  to  the  Omaha  compaoj  io  pureuaoce  of 
iDcb  aKreement,  and  a  deed  Irom  the  lallei  to 
kimaelT. 

The  lame  quettloDt  arise  Id  tbti  caae  aa  In 
that  JuM  decided,  and  It  U  niiDeceuaiy  to  en- 
ter fiito  any  detailed  atattment  of  the  facU 
eoncernlog  the  two  land  grants,  or  a  discussion 
of  the  queslloDi  arising  thereon.  Obvloualj, 
at  tbe  land  la  coDtroversr  was  within  the  place 
Hmlti  of  each  road.  It  either  pasted  wholl] 


lefenvd  to  tranafened  all  tiglits  to  the  Omaha 
company. 

Aa  agaiiiBl  Ihia,  the  defeedant  offered  evi- 
dence that  on  Hay  8,  1858,  and  June  16,  1B58, 
reapectiveij,  two  pre-emption  declaratory  «tate- 
nents  were  filed  in  the  local  land  ofBce,  one 
in  respect  to  one  half  of  the  tract  and  the  other 
in  respect  to  the  remainder,  and  contends  that 
vp  to  thow  dates  there  had  l>een  no  valid  with- 
drawal of  any  lands  by  tbe  land  department, 
and.  aa  a  consequence,  that  these  pre-emption 
claims  sitachea  to  tbe  land  and  excluded  it 
from  the  operation  of  the  grant.  It  may  be  re- 
marked. In  pacslng,  Ibat  It  does  not  appear  tlint 
61]*any  attempt  was  ever  made  to  prove  up 
or  acquire  title  under  and  in  accordance  with 
tlteae  declaratory  alatemenra.  But  the  con- 
tention Is  ihat,  by  tbe  simple  filing  of  the  ilate- 
ments.  tbe  laod  was  excluded  from  tbe  opem 
tiOD  of  [be  jiiBDt  made  by  either  act. 

We  are  unable  Io  assent  to  this  contention. 
Od  Mav  29,  IfOQ,  tbe  Coramisstoaer  of  tbe 
General  Land  Offlce  celegnphed  to  the  local 
land  ofBcen  of  tbe  district  In  which  the  land 
is  siinated  Io  suspend  from  aale  and  localion 
all  lands  In  tbe  district.  This  was  prior  to  the 
passage  of  the  act  of  1856.  On  June  12.  nine 
aaji  after  Its  passage,  tbe  Comnlssloner  wrote 
to  the  same  omcere,  referrinr  to  bis  lelegrspb- 
Ic  despatch,  and  saying  that  the  ob^t  of 
the  withdrawal  thus  ordered  whs  to  protect 
from  sale  tbe  lands  granted  to  ihe  stiitc  l)y  a 
Mil  wliicL  had  pas»edT)0tb  Houses  of  Concress. 
tboujrh  not  then  approved  bv  the  President. 
But,  it  having  been  approved  on  Juoe  S,  be 
directs  the  continuance  of  Ibe  wlthd  Tan's!.  On 
October  28, 185(t,  he  again  wrote  to  "tbe  local 
land  ufflcers  that  upon  Ihe  filing  la  rbcir  office 
of  a  duly  certified  map  of  tbe  line  of  route  aa 
definitely  fljed  tbey  "will,  wilhoul  waiting  for 
further  Instructlona  from  tbis  office,  cease  to 
permit  locations  by  entries  or  pre  emption,  or 
for  anj  purpose  whatever  of  the  lands  williln 
ffleen  roilea  of  said  route,"  and  on  Marcb  1, 
USO,  which  was  after  tbe  filing  of  these  de- 
daratory  stalemenis.  he  sent  a  letter,  Inclosing 
a  diagram  of  tbe  lands  In  their  district  with 
the  line  of  route  ai  definitely  aelecied  desig- 
nated thereon,  and  again  notified  them  to  witE- 
botd  from  sale  aU  lands  wilbln  the  iDdemnity 


BiasloBeT  withdrew  too  much  land.to  wit,  all 
land  In  the  district,  but  that  was  a  matter  for 
tbedemtnltiRtloDOf  tbeland  depariment,  and 
cannot  be  revised  or  disregarded  by  the  courts. 
Woleotl  T.  DaMbinei  JVnv.  A  R.  Co.  72  V.  S. 
>  Wall.  «81  [18:  660],  is  In  point  In  Augast, 
IfiS  D.  8. 


1846,  Congtesa  graotcdto  the  territory  of  Iowa 
five  alternate  aectioDS  of  tbe  public  lands,  on 
escb  dde  of  tbe  Des  H<daM  river,  to  aid  in  iro- 
proving  Its  navlgaiioD.  Itwata  disputed  que^ 
tion  whether  the  grant  terminated  ut  tbe  mouth 
*of  tbe  Raccoon  Pork,  oi  extended  along  [60 
tbe  whole  length  of  the  river  to  the  northern 
boundary  of  the  stale.  The  land  department 
ordered  tliat  lands  tbe  whole  length  of  tbe  river 
within  the  stale  should  be  wiibilrawn  from 
sale.  In  the  course  of  subsequent  liligatlon 
It  was  decided  by  tbis  court  that  ibe  cunt  ter- 
minaied  at  tbe  mouth  of  the  Raccoon  river. 
But  In  the  caae  dtcd  it  was  held  Ibiit  tiie  witb- 
drawal  by  the  land  depariment  of  lands  above 
the  moutn  of  tbe  Raccoon  river  was  vulid,  and 
that  a  subsequent  railroad  grant,  with  the  or- 
dinary reservation  clause  In  it.  did  not  operate 
upon  lands  so  withdrawn.  If  a  «ilbilrawal 
of  land  beyond  the  terminus  of  a  irr;ini  cuu  lie 
sustained,  as  it  was  In  that  case,  equally  "o 
should  be  one  made  Id  anticlpHiion  of  tbe  lo- 
cations of  two  lines  of  load,  which  lociiliong 
were  aa  yet  undetermined,  and  miglit  l>e  such 
as  to  bring  almost  any  portion  of  tbe  land''  n  itb- 
drawn  within  the  Ideninity  limits  of  ILl'  ^rant 

The  order  of  June  12.  1856,  wns  never  set 
aside.  The  letter  oi  October  2Q,  185G,  simply 
gave  authority  for  a  reduction  in  the  :ire»  of 
tbe  withdrawn  territory  upon  tbe  dlinc  of  a 
map  of  definite  locatloo,  and  that  of  .March  1. 
1859,  forwarded  a  diagram  sbowiug  tiie  line  of 
defiolle  location  of  a  part  of  one  of  tin-  roniii 
aided,  and  directed  the  conlioued  witliilruwul 
of  land  within  the  indemnity  limits  as  disclosed 
thereby,  but  neither  of  Ibem  set  aside  tbe 
withdraws!  of  June  12, 1856,  or  in  any  olbcr 
way  affected  It.  These  deciaratorr  shiteni<'U18 
were  of  no  validity;  the  laniJ  was  ih..Ti  with- 
drawn from  pre  emption  or  other  sulcnnil  with- 
drawn for  the  purpose  of  satisfying'  tbo  graQl 
to  the  stale  of  Wisconsin. 

T/ie  judgment  of  the  eireiiit  court  id".  Viert- 
foTt,h€  recert-danda  nea  trial  ordered. 


ROBERT  N.  SMITH  et  al. 
(See  a.  C  Roporter'a  ed.  M-TS.) 


1.  A  receiver's  receipt  uodeTapre-e[D)>tian  entT7 
oonsUtuleiB  "Just  title"  wblob  la  aufflci''iila<  clie 
tieBlonlos  ot  a  rlibt  bv  preecriptlon  under  Lbe 
Louisiana  Code.  If  pooesilan  under  lE  Is  lalien  Id 
rood  taltb. 

t.  One  who  maket  a  pre-emption  eotr;  ot  pubTIo 
lanil.  pars  tbe  ^vernment  prioe.  and  receives  a 
final  receipt  tberefor,  la  not  charBealile  with 
notice  of  Ibe  fact  thetit  was  twenty  years  belora 
Bvemp  land  Bninled  to  the  state  by  Coqrthis 
where  tt  had  not  been  aelecied  or  palanled  aa 
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■.  Where  ■  reoelver*!  rcdtlpt  Is  upon  Iti  faoe  >nffl- 
olent  to  (reasler  tbe  lull  equttttbJe  title  to  ■  pre- 
emptor.  uid  Itdoea  not  diccloee  when  hli  rtghts 
to  the  land  vere  iaitlated,  hM  Tendee*  ara  Dot 
eharKeahlfl  aa  iDBtter  ol  lav  with  kaowledire 
tbalthelaad  was  uot  lubleot  to  pre-emption  or 
bomestmd  because  It  vai  wltbln  aoiiiDorponted 
towD  at  tbe  data  of  the  receipt. 
[No.  183.] 

Argtua  and  Submitted  Deetmber  19,  1894.    ^^ 
cided  J-ajieS,  I89B. 

rr  ERROR  to  Ibe  Circuit  Court  of  tbe 
Uniied  Slales  for  the  Western  Diilricl  of 
LouUinaa  to  revien  a  judgment  In  favor  of 
plaintllls.  Robert  N.  Smitb  et  at.,  agalntt  the 
Teisfi  &  Pacific  Railway  Company,  for  the 
pcss^&ioD  of  lands.  Snerted  and  a  nev  trial 
prderal. 
Staiement  by  Mr.  Jvilk*  Brewer: 
The  facts  in  Ibis  case  were  as  follows:  On 
Uay  14.  Kj3.  William  W.  Smith  purcbased 
from  Ibe  &iale  of  Louisiana  a  tract  known  aa 
Cross  Lake.  la  seciioQ  2S,  township  18,  range 
14,  containing  twenty-one  and  eighteen  one- 
hunilredih  acres.  Tbe  title  of  the  sUle  rested 
on  the  claim  ibat  the  land  was  awamp  and 
overHuned.  anil  passed  to  it  under  tbe  acts  of 
Congress  (;ran11ng  such  lands  lo  Ibe  stales. 
On  Decembers,  IHST,  the  stale  filed  a  petition 
1b  the  [lli^trlct  court  of  the  parish  of  Caddo  to 
Kt  aside  :uoh  purchase  and  cancel  tbe  certifi- 
cate or  entry.  Wfallc  Ibis  action  was  pending, 
mod  before  any  trial,  William  W.  Smith  died, 
■od  Ibe  action  was  revived  In  Ibe  name  of 
Jobn  W.  Smith,  administrator  of  his  aucces- 
■lOD.  Such  administrator  appeared  and 
Muwered.  Tbe  heirs  of  William  W.  Smith 
were  not  made  parties,  but  upon  Ibe  petition 
of  the  Btnie  and  the  answer  of  the  administra- 
tor tbe  action  was  tried  before  a  Jury,  and  a 
lerdici  reiurneil  in  favor  of  tbe  state,  aooull- 
Ing  Ibe  sale  and  canceling  the  certificate.  A 
jud^mcni  was.  on  November  SO.  ISGO.  entered 
upon  this  verdict,  from  which  the  administra- 
tor took  an  appeal  to  the  supreme  court  of  the 
•late,  but  audi  appeal  was  afterwards  and  on 
Aug.  1 1 ,  1  set), dismissed  by  consent  of  counsel. 
On  February  34.  1072,  at  the  local  land  of- 
lice  of  the  Ualitd  SUlea,  W.  D.  Wjlieentered 
07]  as  a  homestead  the  same  tract  'under 
the  descripiion  of  lot  16,  In  section  35,  etc. 
On  October  19  of  that  year  he  changed  his 
bomcaread  to  a  pre-emption  enlrv,  paid  the 
covernment  price  for  tbe  land,  and  received  a 
Boal  receipt  therefor.  This  receipt  was  re- 
corded in  the  recorder's  ofllce  of  Ibe  parish  of 
Caddo  on  November  20,  1872.  and  on  tbe  same 
day  he  conveved  a  two-thirds  interest  in  the 
hnd  to  Hotchkiss  &  Tamkle«.  On  December 
1.  1874,  a  United  States  patent  wai  Issued  to 
Wy He  for  the  land.  Prior  to  bis  homeatead 
entry,  and  on  April  37,1S71,  anactwas  pe 
bv  the  state  of  Louisiana  incorporating  the 
city  of  Sbreveport.and  tbe  tract  In  controversy 
was  within  tbe  tmundaries  of  that  city  as  de- 
fined In  the  act  of  Incorporation,  la  tbe 
■prlug  of  1872  Wylle  went  Into  actual  posses- 
duo  of  tbe  premiaea,  and  such  poaseeslon  has 
continued  in  bim  and  bis  gnnleea  up  to  the 
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;  on  Hay  1.  18S0,  by  the  defeadatit  In 
error,  as  heirs  of  William  W.  Smith  lo  rvcover 
possession  of  the  land.  Among  the  defenaea 
setup  by  the  roilwaycompany  was  that  of  the 
statute  of  limitations,  or  preachplion  a*  It  U 
called  in  tbe  leglslatino  ot  Louisiana.  The 
case  came  on  tor  trial  on  Febman  28, 1891, 
and  resulted  In  a  verdict  and  JudgmeDt  for 
plaintiffs.  Thereupon  the  defendant  Med  out 
this  writ  of  error. 


Mr.  Jiutiet  Brewer  delivered  the  oidnicn 
of  Ibe  court: 

It  Is  unnecessary  to  consider  any  queatlont 
other  than  those  which  arise  upon  tbe  Inalrtic- 
lions  of  the  court  In  respect  to  Ibe  matter  of 
prescription.  Tbe  possession  of  thedefendant 
'and  Its  griLntors  had  continued  from  the  [OS 
spring  or  1H72  until  the  commencement  jf  this 
action, — aboiilfourteenyears,— touryearslong- 
er  than  the  lime  named  in  thestatute.  And  the 
title  under  which  this  possession  cjnimenced 
was  under  Instrumenls  in  lejjal  form,  executed 
by  the  proper  officers  of  the  United  States,  and 

appsrenllyconv     —  '      " 

;ceipl  issued  tc  .     .._ 

'■No.  M.fav. 

"Receiver's  Office  at  Naichltocbei,  La.,  ( 
Ocl.  19,  187S.      \ 

"Received  from  William  D.  Wylle,  of 
Caddo  Parish,  Louisiana,  tbe  sum  of  forty- 
seven  dollars  and  forty  cents,  being  In  full  for 
ihe  lot  No.  IS  south  of  the  l)ayou.  of  section 
No.  S6,  lo  township  No,  eighteen  (18)  of  range 
No.rourteen(14)wesl,  containing  elghteeDU:r» 

id  ninety  sii  hundredths,  at  (2.50  per  acre. 

■'$47.40.  J.  Jules  Bosalor." 

There  is  nothing  on  tbe  face  of  this  receipt 

'  In  Ihe  deed  made  on  November  20  fullow- 
Ing  by  Wylle  to  HotchklHs  &  Tumklea  to  indi- 
~  le  that  the  land  was  swamp  or  overflowed, 

that  It  was  within  tbe  corporate  limits  of 
.  3  city  of  Shreveport,  or  lending  to  show 
when  Wylle  first  entered  upon  It  and  Initiated 
the  right  ot  homestead  or  preemption.  And 
the  same  la  true  ot  the  patent  Issued  two  yean 
tUereatter,  Such  a  Utle  la  the  "Just  title" 
which,  within  tbe  terms  of  the  Louisiana 
statutes.  Is  tbe  bezinnlng  of  a  right  by  pre- 
scription. And  this  is  true  whether  we  regard 
simply  the  receiver's  receipt  or  the  patent. 
Indeed,  a  patent  from  the  United  States  Is  Ibe 
highest  evidence  of  title.  As  said  by  Mr. 
Jutlirt  Catron,  lo  Booptr  v.  Beheimer,  U  D.  S. 
28How.  386.  a4g[ia:40a,  4H]:  "This  court 
held,  in  the  case  of  BoffiuU  v.  Broderiek.  88 
U.  3. 18  Pet.  4S0  [10:249],  'that  CongreM  had 
tbe  sole  power  to  declare  the  dignity  and  eOect 
ot  a  patent  Issuing  from  tbe  United  Stales; 
that  a  patent  carries  the  tee,  and  is  Ihe  beat 
title  known  to  a  court  ot  law.'  Such  ta  the 
settled  doctrine  of  this  court." 

There  may  be  a  question  whether  the  patent 
In  tbia  case  was  not  lomethlng  mure  than  the 
"Juat  title"  needed  In  prescription,  'and  [09 
whether  It  waa  not  conclusive  aa  to  tbe  ftiU  title 
upon  all  tbe  parties  to  Iblt  lIlig^D.    Butlhat 
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nutter  we  •hall  not  atop  to 
not  Mem  to  hare  been  <jllcasa«d  t?  conoael. 
It  la  enough  tor  the  purpoeei  of  thia  caae  f  fit  be 
on);  a  "luat  title."  Article*  8481,  8482,  uii] 
US4  of  the  LouUlBns  Code  are  aa  foUowa: 

"Article  S481.  Good  fallh  la  always  pre- 
■umed  Id  matiera  of  pretcriptlon,  and  he  who 
■ll^ea  bad  faith  Id  the  powtwormual  prove  It. 

"  Article  8462.  It  la  aufBcient  If  the  pOF»a- 
rion  haa  commeDoed  In  good  faith;  and  [t  the 
poeaeesion  should  have  atterwarda  been  held 
In  bad  fallb,  that  abell  not  prevent  the  pre- 
•orlpllnn." 

"Article  S484.  By  the  l«rm  'Jnat  title,'  io 
caaea  of  prescription,  we  do  not  uodemtand 
that  which  the  poaseesor  may  have  derived 
from  the  true  owner,  for  then  no  true  pre- 
■criptioD  would  he  necessary,  but  n  title  which 
the  p()SS««sor  may  have  received  from  any 
person  whom  he  honeatlr  believed  to  be  the 
real  owner,  prot'tdiKl  the  title  were  aueh  as  to 
tTaDsfcT  ihe  ownership  of  the  property." 

ThU  mailer  has  been  frequently  conaidered 
by  the  supreme  courtof  that  slate.  See,  among 
Other,  tlie  following  caaes:  Carrtl ».  Cabaret, 
7  Mart.  0,  S.  375.  408;  Fart  »,  Mftayer,  10 
Mart.  O.  B.  436.  430;  Dvfotir  v,  Camfranc.  11 
Marl.  O.  8,  673.  714,  18  Am.  Dec.  380;  Kriqut 
T,  Hojtkini.  4  Murl,  N.  8.  212,  225;  Eatlman 
».  ftitfer,  8  Rob.  (La.>330.  283:  flaHv.  Moot- 
*nv,  27  La.  Ann.  B9«;  Oidderu  v.  .ifnilti/,  37 
Lf  Ann  417,  419;  Sarrme  v.  WOkoh,  38  La. 
2IKI,  313;  PaUiion    v.  Moloney.  38  La. 
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In  the  flrit  of  tbeae  eases  the  court  said; 
"Wheo  the  law  aays  that  a  title  defective  In 
point  of  form  shall  not  be  the  baala  of  pre 
Bcriptloo,  what  doea  !t  mennT  A.  title,  which, 
though  Bpparcnlly  good,  haa  some  latent  de- 
tectT  Certainly  not.  A  title,  which,  though 
apparen'Iy  clothed  with  all  the  formalities  re 
quired  by  law,  may  be  proved  defective  by 
eitenJtive  eviilence?  No.  It  means  a  title  on 
tbe  fHce  of  which  the  defect  is  stamped.  And 
701»liyT  Because  Che  holder  of  such  a"litle 
canncL  p '-'end  that  he  possesaea  In  good  faith; 
(or  he  if  Hiipposed  to  know  the  defect  of  form 
which  his  title  nhowa,  and  cannot  plead  Ignor- 
ance of  law.  Hut  admit  latent  nuilitiea,  un- 
known in  point  of  fact  to  the  poaseasor  to  pre- 
vent prescription,  and  what  doea  good  faith 
avail  him?  Or,  rather,  what  becomea  of  the 
whole  doctrine  of  preacrlplionf"  In  the  aec- 
— ''      "Be  who  allegea  111  faith  ia  bound  to  tbe 


a  eheriff'a  deed,  and  in  reapect  to  thia  the  court 
observed;  "The  title  presented  bereitperfect 
aa  it  reapecla  form;  it  purauea  the  very  words 
of  the  aialule;  the  defect  la  a  want  of  author- 
ity In  the  aheriff  to  make  auch  a  conveyance, 
not  a  defect  In  the  manner  he  made  It.  Aa 
■■'•thing,  therefore,  appear*  on  the  face  of  the 
deed  which  la  defective,  tbe  knowledge  of 
want  of  tight  in  the  person  who  aold  &  not 
brought  home  lo  the  vendee,  and  his  error  woa 
one  of  fact,  not  of  law.  It  ia  difScult  to  see 
where  Is  tbe  difference  t>etween  this  caae  and 
an  ordlna^  one  of  sale,  where  tbe  purchaser 
ac()ulrea,  fiom  a  person  who  haa  no  title,  hy  a 
r^ularly  executed  act  before  a  notary  public. 
Id  auch  rase  tbe  buyer  acqulrea  none,  out  he 
lU  V.  s. 


thia  language;  "A  title  defective  In  point 
of  form  cannot  be  a  baaia  for  preacriptlOB. 
By  this  the  law  means  a  title  on  the  face  of 
which  some  defect  appears,  and  not  one  that 
may  be  proved  defective  by  circumatancea  or 
evidence  ilehora  the  InatrumeDi."  In  Hall  v. 
Viwrtn;  the  title  of  the  defendant  was  a  patent 
from  the  United  Htalei  and  a  deed  from  one 
apparently  the  aient  of  the  heira  of  the  pat 
enlee.  It  waa  objected  that  the  ag^nt  did  not 
In  fact  have  authority,  but,  aevertheleas,  th* 
deed  made  by  hiro  was  held  sufflclent  for  th* 
purposea  of  prescription,  the  court  aaylngi 
"Tbe  want  of  authority  In  Wright  (the  aseut, 
to  aeil  the  lands  ta  tbe  only  defect  In  defend- 
ant's title.  If  that  defect  did  not  exist,  hla 
title  would  be  perfect  without  the  help  of  pre- 
Bcription.  Tlie  defendant's  title  in  apparently 
perfect;  ao  la  tbe  mandate  of  Wright  Th« 
defect  complained  of  la  dehor*  both  acts,  and 
was  onlymade  manifest  on  ihe*t rial  of  thia[71 
caae."  'in  Oiddeni  t.  Mobley,  a  tax  deed  waa 
shown,  and  it  waa  held  sulBcient  for  the  puN 
poBeof  preacriptlon,  thecourtaaying:  "When 
the  deed  la  perfect  in  form,  and  the  defense  la 
want  of  right  or  aulhorily  in  tbe  officer  lo 
make  It  and  not  In  the  manner  of  making  H, 
the  knowledge  that  the  ofllccr  had  no  right  to 
make  the  sale  la  not  bruugbt  home  to  Ihe 
buyer."  In  Barrou  v.  W^»on  the  defendant 
claimed  two  tracts,  and  tbe  title  under  which 
he  claimed  prescription  wus  aa  to  one,  a  patent 
from  the  atate  for  land  as  swamp  land,  and 
the  other,  a  tax  deed,  and  the  conclusions  wer« 
oa  In  the  other  caaes,  the  cuurt  aayine.  In  ref- 
erence to  the  patent  from  the  alate:  'TJpon  tU 
face  that  muniment  of  title  ia  transferable  of 
the  ownersUlp  of  the  property  which  It  pur- 
ports to  convey." 

Theae  authorities  aufflclently  discloee  tbe 
rule  of  law  recognized  in  the  slate  of  Loulal- 
ana,  and.  of  course,  are  controlling  in  the  Fed- 
eral courts.  Tbe  learned  circuit  judge  deemed 
that  the  princlpleaeiiBlttineilby  these  decielom 
were  inapplicable  on  the  ground  thai  this  laitd 
waa  swamp  and  overflowed  land,  and  waa  also 
within  the  limits  of  an  Incorporated  city,  and 
that  knowledge  of  tbeee  facta  waa  chargeable 
to  the  partiealn  tbe  chain  of  title.  We  quota 
from  the  bill  of  exceptions: 

"Aa  to  Wylle,  I  charged  that  his  title  was  a 
nullity,  and,  under  the  undisputed  facts  in  re 
lallon  to  the  land  lying  wiibln  the  city  llmlto, 
and  as  to  Its  character  being  that  of  awamp 
and  overQowed  land  Id  1S49  and  continuously 
afterwards,  and  under  tbe  law  forbidding  pub- 
lic tanda  to  be  sold  when  lying  within  a  city's 
limits,  and  the  lew  of  Congress  of  1842  donat- 
ing such  awamp  and  overflowed  lands  to  the 
alate,  Wylie  Is  charged  with  knowledge  of 
auch  facta  and  law,  and  tbe  certificate  given  to 
him  cannot  be  taken  aa  a  boais  for  the  begin- 
ning or  recurring  In  his  favor  of  the  preacrlp- 
lion  of  ten  yeara. 

"I  charged  further  Id  relation  to  testing  tka 
goiid  faith  of  Wylie  and  vendees  HotcbkiM 
&TomkIee,  that  tliev  should  be  charged  with 
auch  knowledge  aa  ia  abown  to  have  been  tn 
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equitable  title  to  Wylle,  did  not  disclose  when 

.__„ .__                                  ^tulbe  bbrlKbtstollielsiid werelniliHied.hUTendees, 

city  llmlUbythedeKriplInn  of  the  land  in  tbe  Uotcbklsi  ■&  Tomklei,  were  not  cbargeable  •■ 

G«rifQcit«  under  wblcb  Wvlie  lold,  and  nblcb  mAtier  of  law  with  knnwleilge  of  tbe  fact  that 

waa  recited  ia  the  act  of  ule  to  tbem,  and  they  tbe  land  waa,  at  that  time,  not  subject  to  pre- 

be  charged  with  knowledge  of  tbe  act  limiting  emption  or  homcBtesd.     In  other  words,  upon 

■houlduiaawampand  oversowed  Innda  In  1819  the  face  of  ibe  papers  a  good  title  was  trans- 

to  the  state  ud  of  tbe  law  forbiddioe  public  ferred  to  Wylle,  and  tbe  msttera  upon  whlcb 

lands  of  the   United  Slates  lyiug  wilfain  city  tbe  learned  Judj^e  relied  were  not  such  as  of 

Umlla  to  be  sold  to  anv  one  under  the  home-  law  the  purchasers  were  charged  vr'Hh  kuowt- 

•tead  or  general  land  laws,"  edge  of.     Olber  circumstances  must  appear  to 

We  think  there  was  error  Id  these  Instmc-  show  knowledge  and  a  want  of  gnod  faith  on 

Uon*.     Neither  tbe  fact  Ibat  this  was  swamp  Ibeir  pari,  or  else  tbe  title  presented  must  be 

and  overfln well  land,  nor  tbat  It  wa«  within  Ibe  held  a  "just  title"  upon  which  to  rest  Ibe  claim 

limits  of  tbe  city  of  ShrcTeport.  appears  upon  of  prescription. 

the  face  of  the  receipt  or  patent.    They  are  Fur  the  error  in  thete  rttpect*  thejui^nurUu 

facts  dehors  those  Instruments.     Sn  far  as  re-  rtttrttd  and  a  mis  (noj  onJUrecl. 
^ecta  the  cbaracierof  tbe  land  as  swamp  and 

oversowed  land.  It  must  be  assumed  from  the  Jfr-.i/uitiM  Whit*  concurs  la  ibe  Judgment, 

Btatementmadebj  tbe  judge  that  tbe  testimony  but  not  In  Ibe  reasons  given  therefor, 
showed  tbst  it  waa  of  suth  character  in  161S 

anJ  con  tin  u  nil  sly  afterward.     It  must  have  ■    ,!■■  - 
been  so  Id  1»49  or  no  title  passed  to  Ibe  state; 

but  the  fart  that  it  was  swamp  Hnd  overflowed  MASON  P.  GRAY.  Pig.  in  Err., 

landiD  ltiT2  nlien  Wlleyentered  It  asabome-  ^ 

atead   does   not  prove  tbal  It  was  of  similar  otitw  nu-  r-ri\:VTrr-ri(-nT 

character  in  1849,  nor  that  ibe  Utle  passed  to  STATE  OF  COAAECTICUT 

the  state  under  tbe  Act  of  Congress.     It  is  a  a—  a.  r  Kotwrtpr's  ed  H-T  i 

wellknown  fact  tbal  land,  by  subsidence  or  BeeB.C.  Kcporter sed.71-.,.) 

elevation  or  through  oilier  causes,  in  a  series  . 

of  years  may  cbange  Us  character,  at  one  llrac  Lteente  lav. 
being  swamp  tiid  overflowed  and  at  anolbrr 

dry  upland.     If  it   be  conceded  Ihiit  Wylle  TtielmposlMon  ofallnouponallcinseapharmadst 

wus  cliarncd  with  knowledge  of  tbe  fact  tbal  under  a  suie  lux  rei|Ulriae  \ii\u  lo  proi-ure  a 

In  1872  It  was  swamp  and  overflowed.  It  does  druanlsf"  Hcenw  before  bo  can  ii^c  si-irituous 

not  follow  Ibsl   be   la  also   chargeable  with  '''''"7  ,?™*  L""??,      m^h  i,',                .h" 

L      _i    1         1 .1.    >     ..I    .  ._.      ._        _  v  I  poiinili  does  not  Tlu  ale    his  risnis   unjer  the 

It  WW  in  ilkE  coQ.i  Hon.    No  paleiiiorconTey-  ^  ^  „„i,^  BUt«c.>ii.,UuHon. 

Mice  bad  bten  maile  from  Ibe  United  Slalcs  lo  |^„   ^g  i 

theaUle.    No  ■election  or  Idcntliloailon  of  tbe  s,j„„m  ^prtl  (,  »»>    Addnl  Ji<  n,  !.  Itti. 

land  hS  anump  land  bad  ever  been  made  by  r      ^ 

"',"  '*«■?  i'.'^r"''"?,'"  ^'  "•«  eoveramcnt.  and  jj^  ERROR  ro  tbe  Snpreme  Court  of  Errors 

wlien  Wylieaapplleatlonloenlerllaaabome  [     ,   ^  g,,,,  „,  Coinecllrat    lo  review  a 

atead  waa  reeosniied  In  ibat  dopartmeti    be  ,„,         ,  „,  n„  „urt  anrniim  ibe  Jiidg. 

Lad  a  r  glit  to  a«,nme  that  it  wo.  land  wbleb  '     ►  „,  ,^,  criminal  Conrt  c!  Co.nmoi.  HI. 

dk.  not  rm  by  Ibe  Act  of  IMS  to  tbe  ataie.  ,,„  j,.„  ^„j„„  „,„„,     ,„  ,j„  j,,,    „|j„j 

A tieaai.be  .notcbareeableuamntieroflaw  ,       j,          p    g        '    „      „,  ^lo,,,,,,  ,y, 

will,  knowledge  of  11.  condition    n  IMS,  or  „f,„„  „t  ,1,1  .late  aeSin.i  tbe  ule  oflitoil- 

7.3)  tbal  by  reuon  'ol  .nob  condition  it  wa.  ,    .  „       „  ,itbooi  baelng  a  licen«.  tbere- 

among  tbe  land,  granted  by  Act  ol  Congreu  f„  .id  inlenclng  bim  lo  pay  a  tne.  Aflrmd. 

to  the  atate.  '                      &            t~j                . 

WItb  reference  to  lUltKiallonwIibln  lb,  lim-  g,,,     „,  ^    jft.  j„„.„  n.id, 

II.  of  an  ineorpotaied  town,  e.en  if  it  be  true  ^^    pi.toilS  In  error  wa.  cbarged  before  a 

Ibat  WjUe  a.  tbe  party  emeringwa.cbarged  ,„„';,  „,,             ,„,  ,,„  „„;„.  „,  New 

with  knowledge  of  be  territorial  limit,  of  be  j^    ^       ,    ,be  town  ol  Groion.  aiite  of  Con- 

owi,,  and   bat   Hi,  trad  w,.  wilb  n  .ncl,  to  ^™^„    „,  ^      ,       ,     ,,„  ,„  •,!„  ,„„   „ 

I.  at  Ibat  time  la  matter  upon  wblcb  we  tleein  ^          -j       ,  J,„»„^  igjo,  and  on  dliera 

nnnnece»ary  to  e.pte«  an  opinion).  It  mn.l  j         ,„b,eVenlly.  privion.  to  tbe  time  of 

be  borne  1.1  mind  tbal  neliberiberee.,.,r.re-  „i|„     n,^„mplilnl.  wber.  It  waa  npnted 

dpi  nor  tbe  patent  dl.olo«d  wben  Wylle  m.i  inio.leatlng  and  iplrlinou.  ll,no,.  wen. 

entered  upon  Ibe  land  lor  He  pur™  ol  mak-  ,        ,       »,    ,     „?„,„„,  „,\,  ^  day 

leg  it  bl.  komeitead,  or  wben  he  He.  Initiated  „,'J,„          jgjo,  and  at  dI.eS  day.  betweoi 

bla  rigbi.  In  re.p.ei  tbereio.    Tbe  cU,  .«  ln_  Ja,  daT.'ind  tbe  time  of  m.klc  J  lb.  com- 

corponited  In  1871,  tbe  receieer.  receipt  waa  .,       ,     ^^  ,              ^           ,      wiibout 

Unied  In  October,  1871     Wylle  mlgbl  have  J^*  »'■       „            ^     ,       ^       i„,  ,„  „,, 

b«i.  I.  occupation  of  tie  lanttyeara  before  Ike  ,^n„„  ,,,„,  „„kn„;,n,  Iplriinoua  aud 

Incorporkitoo  of  the  city,  might  have  made    i'"™^       i>  ^ '__Z. 

appllntlon  to  enter  It  as  a  homMtead  before  ifon,-,A>ia»aiM<tuiionolitva/  lewi  rafliiMlkii 

■uch  incorporation,  and  a  right  Ikoa  Initialed  mM  et  Hquorh  Ma  note  to  Foster  *.  KaoMk  He  ML 

lU  V.  B. 
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lauiKleailaK  llquon,  on  tfae  prem<Ma,  Id  qoaii- 
titiea  jeu  tliaD  ooe  nllan  <o  be  delivered  at 
one  time;  and  also  of  keepiog  on  the  1st  day 
of  Janufttf ,  1890,  and  at  diveri  days  belweeo 
thai   date  and  the  time  of  maklne  the  com- 

filaiol,  BE  Ibat  town  and  countj.  wltUout  baT' 
Dg  a  license  Ibcruror,  ipirituous  and  iatoxf- 
caliDE  liquors  wiib  inieot  to  sell  the  Bame,  all 
of  which  acta  are  alleged  to  have  beea  done 
against  the  peace  of  tbe  state,  to  be  of  evil  ex- 
ample anii  cuDimry  to  the  statute  !□  such  case 
inade  and  provided. 

The  plaintiff  inerror,  who  was  thus  cbarged, 
7B]wa^  arrested, 'and  00  blspleaof  Dotculltj 
«as  tried  and  found  gulUy  before  the  justice  of 
the  peare.  aod  waa  ordered  to  pay  a  fine  of 
elebty  dollars  and  costs,  aod  to  aiaud  commlt- 
Vid  UDtil  the  Judgment  was  paid. 

The  accuKd  moved  tor  an  appeal  froDi  the 
Judgment  to  the  aeit  seasion  of  the  criminal 
court  of  common  pleas  for  New  London 
countv.  wljjcb  was  graDled.  to  be  held  on  llie 
second  Tuesday  of  September.  1890,  at  Nor- 
wich. Ibe  accused  then  and  there  to  answer 
the  complaint,  at  which  time  be  appcareil. 
aod.  a  nulle  pronequi  being  entered  upon  the 
first  count,  for  his  plea  to  the  other  counts  he 
said  "not  guilty."  After  a  full  hearing  of  the 
cause  on  a  new  trial  in  the  crlmloat  court  of 
commuii  pleas  the  accused  was  fonod  f(ullly 
and  sentenced  to  pay  a  flne  of  fifty  dollars  and 
the  coElt  of  the  prosecution,  and  to  stand 
commtlled  until  the  Judgment  waa  complied 
with. 

Upon  the  trial  Id  Ibai  court  the  counsel  of 
the  appellant  contended  that  the  court  should 
charge  the  Jurj' — 

Isl.  That  It  they  found  "tbal  the  defendant 
did  not  sell  nor  keep  with  Intent  to  sell,  aplrit- 
uous  and  intoxicHling  liquors  as  such,  but 
kept  such  liquors  to  bv  used  Id  compounding 
medicines  and  in  dUpenslng  the  prescriptions 
of  physicians,  it  was  their  duly  to  acquit 
him." 

2A.  "That  the  defendant  as  a  licensed  pbar- 
maciet  had  the  right  to  use  In  Ibe  compound- 
Ide  of  his  medicines  and  tinctures  all  logredl- 
enls  ncci'«~ary  to  their  proper  preparation, 
Whether  such  ingredients  or  any  of  Ihom  were 
spirituous  or  Intoxicating  or  otherwise." 

Sd.  -'That  the  slate  having  licensed  the  ac- 
cused to  pursue  his  business  and  occupation  as 
a  pharmacisi,  the  board  of  commlisionera  for 
New  London  county  could  not  by  any  action 
of  thein  deprive  him  of  the  risht  to  pursue 
his  said  business  In  all  Its  branchra. " 

4th.  That  section  8087  of  tbe  Revised  8lal- 
Ules  of  Connecticut,  which  declares  "that  any 
person  who,  without  having  a  license  therefor, 
■ball  sell  or  exchange,  or  shall  offer  or  expose 
for  sate  or  exchange,  or  ahall  own  or  keep  with 
Intent  to  sell  or  eichnnge.  any  aplrituotis  and 
lnloximtingliquorsi,sball  be  fined. "and  wcilon 
70]  "SM?  of  such  Revised  Butntea.  which 
providea  "that  a  license  toadrugglstabatl  not 
be  granted  unless  upon  applicatTon  made  In 
the  manner  prescribed,  aod  that  the  granting 
of  such  license  shall  be  iUtentiorutTy  mlh  t\t 
tfitnty  eominiiaioner»." — were  contrary  to  the 
provisions  of  (he  14lh  Amendment  of  tbeCon- 
Kltution  of  the  United  Btates.  because  they 
abridged  hb  prlvUegea  and  immuDitlet  aa  a 
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clilMa  of  Uie  United  Stsiw.  and  deprived  hln 
of  his  property  without  due  course  of  law. 

But  tbe  court  refused  so  to  charge  the  jury, 
and  on  the  Judgment  rendered  upon  tbe  ver- 
dict, the  case  was  taken  to  the  supreme  court 
of  errors  of  Connecticut,  in  which  court  It  was 
insisted  that  tbe  court  below  had  erred  In  in- 
structing the  Jury  that  the  only  question  for 
Ihem  to  determine  was  whether  Ibe  prisoner 
had  complied  with  Ihe  regulations  nf  the  law, 
and  In  conducting  hla  business  had  used 
liquors  incompounriitig  prescriptions  without 
having  a  license  therefor  from  the  board  of 
pharmacy  and  the  county  commissioners;  and 
that  the  court  had  erred  in  directing  the  Jury 
that  if  it  waa  necessary  that  a  man  should  use 
liquor  in  compoun<IiDg  medicines  in  Ihe  state 
and  could  not  practice  the  business  of  drug- 
gist without  It,  then  the  law  made  It  a  pre- 
requisite to  oblaiD,  not  only  a  llcensctrom  the 
l>oard  of  pharmacy,  but  also  from  thi:  county 
commissioners;  and  that  Ihe  court  had  erred 
In  not  charging  that  sections  S08T  and  8067 
were  contrary  to  the  provislona  of  the  Conall- 
tutiiin  of  the  state  and  the  14lh  Amendnu'Dt 
nf  the  Conaiiluiinn  of  tbeUalii'd  t^ialea.  The 
court  alllrmed  the  Judgment,  from  which  the 
case  waa  brought  to  this  court  on  writ  of 
error,  the  plaintiff  In  error  assigning  the  same 
errors  which  were  assigned  In  the  suprcLie 
court  of  errors  of  Connecticut. 

Mettn.  H.  C.  Robinaon  and  8.  B.  Thretktr 
for  plaintiff  in  error. 
Mr.  Solomoa  Laca*   for   defendant  in 


Mr.  Juitiee  Field  delivered  tbe  opinion  of 
the  court: 

A  license  to  pursue  any  business  or  occnpa' 
lion,  from  the  governing  auihorltyof  auy  mu- 
niclpatlly  or  atate.can  only  be  "invoked  for[77 
Ihe  protection  of  one  in  tbe  pursuit  of  suchbusl- 
uesa  or  occupation,  so  long  as  the  same  tx>a- 
tlnues  unaffected  by  existing  or  new  .-'>udl> 
tlons.  The  degree  of  care  and  scrutiny  m  hicb 
should  altend  the  pursuit  of  the  businuss  or 
occupation  practiced  will  necessarily  dci>end 
upon  the  safely  and  freedom  from  Injurioua 
or  dangerous  conditions  altendlag  the  prose- 
cution oF  the  same. 

In  the  preparation  of  medicinal  communis, 
intoxicating  liquors  and  even  still  more  dan 
gerous  Ineredients  are  often  properly  ueed;  but 
the  protecting  care  of  the  government,  munici- 
pal -or  slate.  In  Ibelr  use.  aboiild  never  be  re- 
laxed beyond  the  bounds  of  absolute  safety. 
The  responsibility  of  the  legal  authority,  mu- 
nicipal or  State,  cannot  be  stipulated  or  bar- 
tered away.  Whalever  provisions  were  pre- 
scribed by  the  law  previous  to  1890,  in  the  use 
of  spirituous  liquors  in  the  medicinal  prepara- 
tions of  pharmBcfsls,  they  did  not  prevent  tbe 
subsequent  exaction  of  further  coodltioni 
which  the  lawful  authority  might  deem  necea- 
aary  or  useful. 

For  reasons  which  were  deemed  sufflclent 
after  ISBO  by  Ihe  authorities  of  Connecticut, 
the  use  of  spirituous  liquors  in  the  preparation 
of  pharmacists'  compounds  required  still  fur- 
ther provisions  than  those  previously  existing, 
and  It  wai  provided  that  such  Uquon  oould 
81 
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n^t  tw  rabaeqanitlj  nMd  in  their  pnptxMoa 
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ihe  Uih  AmeudmeDt  ol  the  Fedenkl  Cooitltu- 


Jwlgment  offirmed. 


78]       UNITED  STATES.  Appt., 
JAMES  M.  BURR  bt  al. 

(See  S.  C.  Benarter'B  ed.  TS-8T.) 

TuriX  Jaw  </  IS9^ 

Imported  mercbiindlie  eotered  /or  coniumptloD. 
and  dellrered  aftor  AuBuit  I  and  bsFi-rc  Aueuit 
S,  IMt,  Is  not  lubject  to  the  ratvi  of  dutf  fmpoatKl 
br  the  AM  of  Auitust  18.  UH. 

[No.  1021.) 
Submitted  Mag  to,  1S9S.    Decided  June  S,1S95. 

OS  A  CERTIFICATE  from  the  UnUed 
States  Circuit  Court 
ond  Circuit  cerllfyinf; 
court  lor  decision  us  to  the  Turiff  Act  of  1804. 
oil  \a  appeal  to  thui  court  from  a  Judgment  of 
the  circuit  court.deciding  that  certain  imported 
iiiercliundi!«  n-natluMable  under  the  Turi IT  Act 
of  Auciist  28.  I8W.  TAeiirttguetUon  aiuKrred 
in  Ihe  tiffinnatite,  and  ine  tteond  in  tin  nega- 
tive. 
See  lame  cue  below,  06  Fed.  Rep.  743. 

Statement  bj  Mt.  Ohiif  JuMliet  Fnllcr: 

Burr  ti  Hanlwick,  ImporUra,  made  an  Im- 
porlatloQ  of  cortou  laces,  per  The  La  Na- 
«rre,  from  Havre.  The  vewel  arrived  on 
August  7,  1864,  and  the  gooda  were  enli:red 
bv  them  for  consumption  at  the  port  of  New 
York  on  August  S,  1894.  Dut;  ILereoD  was 
levied  and  aaeessed  b;  the  collector  of  customs 
at  ilxty  per  cent  ad  valorem  under  the  pro- 
vislona  of  schedule  J,  paraiirapb  87ij.  of  the 
Tariff  Act  of  October  1,  1690,  which  was  then 
in  force.  The  duty  wu  paid  b;  the  importers 
on  August  8.  and  the  goods  were  delivered  lu 
them  on  August  11,  1894.  On  August  28, 
1804,  the  entry  of  the  merchandise  was  liqui- 
dated at  the  customhouse  as  entered,  that  !b 
to  say,  without  tiaj  cbnnge  of  the  duties  from 
those  assessed  at  the  time  of  entry. 

On  that  day  the  Tariff  Act  of  that  year 
became  a  law.  and  on  September  7,  1894,  the 
Importers  filed  their  protest,  claiming  that  said 
cottou  laces  were  dutiable  at  fifty  per  cent  ad 
valorem  under  paragraph  276  of  schehule  J  of 
the  Act  of  August,  1894,  and  were  not  duti- 
able UQder  the  Act  of  October  1,  1890. 

The  board  of  general  appraimrs  afllrmed  the 
decision  of  the  collector,   Qeueral  Appraiser 

Ktrrm-'-At  to  Ikn  of  ITntfed  StaUi  /or  dutlr*.  aee 
note  lo  United  SUUa  V.3U  Chetta  of  TtB.  0:  TOE. 

At  (0  iicf  Ion  to  rreoKerbacfi  duttu  pold  under  pro- 
rut;  vTvMI,lio<B  modi,  and  (U  effect,  tt  DOte  to 
Oreel]'  v.  Thompaon,  13;  9BI. 


SonerTiUedeUTOTlnsttia  ophiloD.  TtkotlO 
tmportora  apposed  to  the  circuit  court,  and  Ika 
return  of  tbe  board  was  therein  duly  Sled  with 
Ilia  record  and  erldence  taken  by  them,  to- 
gether with  a  certified  atatement  of  the  facta 
iDvolvedln  tbe  cmae  and  their  decialoo  thereon. 
Evidence  was  taken  lo  the  drcuitcourt  before 
one  of  the  general  appraiaers  as  an  nftlcer  t4 
the  court,  a*  to  tbe  legtslative  blstorv  of  the 
Act  ot  Augnat  28,  IBM.  from  which  It  tif- 
peared: 

"(a)  That  the  bill  was  introduced  in  the 
House  of  Representatives  on  December  It, 
ItfOS.  House  bill  H.  R.  *Mi. 

"(A)  That  It  pawed  the  House  of  Representa- 
tlvea  on  February  1st,  1884. 

■•(e)  That  as  It  iben  passed  the  House  of 
Representatives  the  date  In  sections  1  and  t 
was  ns  follows:  'On  aod  after  the  first  day  of 
June,  1894,  unless  otherwise  specially  pro- 
vided for  in  Ihla  Act,"  etc. 

••{d)  That  the  bill  was  laid  before  the  Senate 
February  2,  1694,  and  referred  to  the  Fiaanoe 
Committee. 

"«)That  (he  bill  was  reported  l>y  the  Fl- 
nance  Committee  on  March  SO,  1894. 

■'{/)That>ectlnnsl  and  Sof  said  bill,  when 
ao  reported,  coiiialiied  the  date  of  tbe^f'tliday 
of  June,  1894,  Instead  of  the  Ist  day  uf  June, 
18W. 

"(ff)  That  said  bill  as  amended  by  the  Senate 
passed  the  Senate  on  July  8.  18!)4. 

"{ft)TI)at  when  ttpnssed  the  Semite  thedata 
coniained  In  the  first  and  Bccimii  >i-ctione 
thereof  was  August  1, 1B94,  Instead  of  'he  30th 
d»y  of  June.  18IM. 

'■(0  That  the  bill  as  amended  in  Ihi'  ^fnate 
finally  paB.<ed  the  House  on  AuiiU't  1'<.  IBH, 
without  change,  after  a  long  ctiwiii'.iou  and 
deliI)cratlon  by  the  committees  of  cunfLTouoo. 

•■(J)  That  on  Augu>.t  15,  ]f94,  Imvini;  re- 
celved  the  signatures  of  the  presidiiijr  offlcwe 
of  botli  Houses,  tbe  bill  was  sent  to  the  Prea- 
IdRDl  of  the  Unitrd  States. 

••{k)  That  on  August  2H,  1694,  the  1>111  was 
sent  by  Ihe  President  lu  the  Sccrtlary  of  Slate, 
and  the  following  Indorsement  was  made 
thereon: 

"  'Note  by  the  Department  of  State.— The 
foregoing  Act,  hftving  been  prc^entci  lo  the 
President  of  the  United  filntes  Mor  hi«  iip  f  SO 
prnval.  and  not  having  been  returned  liv  lilni  to 
the  House  of  Congress  in  whicli  it  orltiinatod 
within  the  time  prescribed  by  the  Constitution 
of  tbe  United  States,  has  become  a  law  without 
his  approvnl. 

"  'H.  R.  No.  4861.— An  Act  lo  Reduce  Tax- 
ation, to  Provide  Revenue  for  the  Govern- 
ment, and  for  Olbi-r  Purposee. 

'■'Augustas,  1804.'" 

It  was  stipulated  in  the  circuit  court  that  lb* 
pemons  composing  the  firm  n[  Burr  &  Hard- 
wick,  the  importers,  were  James  M.  Burr  aod 
Charles  C.  Hardwlck;  that  the  merchandise  In 
controversy  consisted  of  "cotton  laces;"  tliat 
the  mercbanillse,  if  dutiable  under  the  Act  of 
Octobei  1,  18B0,  was  dutiable  at  silly  per  cent 
ad  valorem  under  tbe  provision  for  cotton  lacea 
contained  In  paragraph  S78  of  schedule  J  of 
that  Acl;  and  that  if  the  merchandise  was  du- 
tiable under  tbe  Acl  of  August  28, 1894,  It  waa 
dutiable  at  fifty  per  cent  ad  valorem  under  the 
provision  for  coiton  laces  in  paragraph  376  of 
IM  V.  8. 
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i^eduto  J  of  the  Uttar  Act  Tba  muk 
theremfter  came  on  to  be  died  Id  tbe  circuit 
court,  knd  tbe  Jud|te  boldlog  that  couti,  afl«r 
hearing  the  argumeot,  Biive  »ii  opinion  Jan- 
uary 10, 1996,  tM  Fed.  Rep.  743,  reverted  the 
decision  of  tlie  board  of  general  appTaisen, 
and  entered  Judgment  January  10,  ItwS,  bold- 
InK  that  there  waa  error  In  ibe  declalon  of  the 
board  of  geoeral  appraiBen,  and  that  tbe  mer- 
cbanillse  waM  proporly  dutiable  as  cotton  laces 
al  flftjr  per  cent  ad  Talorcm  under  parHgraph 
i'd  of  Kbediile  J  of  tlie  Act  of  Auguiit  34, 
IMM.  and  that  ibe  entry  be  reliquiilated  ac- 
iiirdingly.  Fiotn  Ibis  Judgment  or  decree  an 
appeal  was  taken  to  <Le  circuit  court  of  ap- 
ptttl*  (or  Ihe  second  circuit,  and  thereupon 
IbaC  court,  desiring  tlio  iDStruclion  of  Ibis 
court,  made  lla  certlticale.  embodying  tbe 
foregoing  facta,  and  aubmlltlng  Ibe  followitig 

■'(l)SliouM  the  aaseHmentforduty  of  the 
tnercbandl&e  described  in  the  foregoing  stale 
meat  ot  fiicte.  under  phni^mph  873  of  Ibe  Act 
of  QctolKT  Ut,  1890,  be  sustained,  notvrilb- 
atatiilln;:  tbe  proviaions  of  the  Tariff  Act  of 
Auf!U>.t»J.  IBM? 

"(2|  Sbould  Ihe  said  mercbandise  described 
Id  Ihe  foregoing  statement  of  tacts  be  axaesBed 
81]  fur  duty  under  parngrspb  *37fl,  icliedule 
J,  of  the  TiirifT  Act  of  Auuu^t  28,  lBl)4r 

"(3)  tibould  tbe  rales  of  duty  preacriiied  by 
tbe  tlrsl  seuiiin  of  the  Tariff  Act  of  August, 
1894  (unless  utberniM;  specinlly  provided  for 
In  said  Act)  be  levied,  collected,  and  paid 
upon  all  articles  imported  from  foreign  coun- 
tries or  nilbdrawn  for  consumption  on  and 
after  Au^.  1,  18U4,  and  prior  to  Aug.  28,  ltJ94r' 

Mr.  WallmcD  HacFkrlkne  for  nppellanl. 

iftuTt.   Charles  Curie.  W.  Wickham 

Smith,  and  DkTld  L  Uacjcie  for  appellees. 


Tbe  Act  of  October  1,  1890  (26  Slat,  at  L. 
U7,  clinp.  1244),  was  In  force  until  August  38, 
1894,  uhenit  wasreputleitbyeecliOD  7^  of  tbe 
latter  Act  (28  »laL  at  L.  309,  chap.  349},  wbicb 
reads  as  fallows: 

"All  Acts  Bod  parts  of  Acts  iDcoasislent  with 
the  provisluns  of  this  Aclsre  hereby  repealed. 
but  Ihe  repeal  of  existing  taws  or  niudlfiealloni 
thereof  embraced  In  Ibis  Act  shall  not  affect 
any  act  done,  or  any  right  accruing  oraccrued, 
iir  auy  aull  or  proceeding  had  or  commenced 
in  any  ciril  cause  Itefore  the  said  repeal  or 
inoiiiflc-aLioosi  but  all  rigUls  and  liabilities 
under  said  laws  shall  continue  and  may  be  en- 
forced in  the  sums  manner  as  If  said  repeat  or 
modi  B cat ii)DS  had  not  been  mnde.  Any  of- 
feuses  committed  and  at)  penalties  or  forfeit 
urea  or  liabilities  incurred  prior  to  tbe  passage 
of  this  Act  under  any  statute  embraced  In  or 
changed,  modified,  or  repealed  by  this  Act 
maybe  prosecuted  or  puninhed  in  the  same 
manner  and  with  tbe  sameefTect  as  It  tbie  Act 
had  not  been  paswd.  All  acta  ot  Ilmitalfon, 
wbether  applicable  to  dvll  causes  and  pro- 
ceedings, or  to  Ihe  prosecution  of  offenses,  or 
tor  the  recovery  ot  penalties  or  forfeitures  em- 
braced InormodlBed,  changed,  or  repeated  by 
Ihla  Act,  shall  not  be  affected  thereby;  and  al! 
tnita,  proceedings,  or  protecutiona,  wheUier 
l»  V.  8. 
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ciTil  or  criminal,  for  cauaasarMng  or  acta  done 
or  committed  prior  totbe'paaaageot  thisTSS 
Act, may  be  commenced  and  prosecuted  wlthio 
the  same  time  and  with  the  same  effect  as  If 
tbis  Act  bad  not  bMn  passed;  And  provi/Itt 
furVur,  That  nothing  In  Ibla  Act  shall  be  con- 
strued to  repeal  the  provisions  ot  section  threg 
thousand  and  dfiy  eight  ot  tbe  Revised  Slat- 
uica  as  amended  by  tbe  Act  approved  Feb- 
ruary twenty  third,  eighteen  hundred  and 
elEhly-seven,  in  n-spoci  lo  the  abandoDmeot 
01  merchandise  lo  uoderwrficra  or  tbe  salvora 
of  property,  and  tbe  ascertainment  of  duties 
tbereou." 

By  section  64  of  tbe  Act  ot  October  1.  18B0, 
It  was  provided:  "  That  any  mere  bun  disc  de- 
posited in  bond  in  any  publlcor  privalebouded 
warehouse  may  be  withdrawn  for  consump- 
tion within  Ibreo  years  from  tbe  dr^le  of  tb« 
original  linpnrlalion.  on  payment  of  Ibedullea 
and  charges  lo  which  it  m«v  be  iiibject  by 
law  at  tbe  time  of  such  withdniwiil." 

Tills  merchandise  was  entt-red  tor  consum)>- 
lion,  and  delivered  after  August  1  and  Ixit'ire 
August  28,  1891,  when  tbe  Act  In  qiientioB 
became  a  law.  It  was  subject  then  to  tha 
rates  ot  duty  imposed  by  tbe  biw  in  forre  at 
that  time,  namely  the  Act  of  October  1,  1890, 
and  the  duties  were  properly  assMi-i-cl  by  tba 
collector  under  that  law,  unless  some  provlilon 
to  Ibe  contrary  la  to  be  found  In  Ibe  Act  of 
August  28.  1894. 

The  flrsl  section  ot  the  Act  of  1.S91  reads: 
■■  That  on  and  after  the  first  day  of  August. 
eighteen  hundred  and  ninety  four,  iinlesx  oth- 
erwise specially  provided  fur  In  tbis  Act.  there 
shall  be  levied.  colltKied.  and  paid  upon  arti- 
cles Imiioned  from  foreign  countries  or  with- 
drawn for  consumption,  and  mentioned  Id  lbs 
schedules  herein  contained,  the  rules  of  duty 
wblcb  are,  by  tbe  scbediiles  and  t)aragrapha, 
respectively  prescribed,  namely:" 

The  coDleQiioD  Is  that  tbe  Innzunce  of  that 
section  being  free  from  all  obscurity  and  am- 
biguity, there  Is  no  room  tor  coublrucllon,  and 
tliut  tbe  court  Is  Impcrutivaly  required  to  con- 
clude that  It  wasthclntentlon  of  Congress  tbat 
tbe  Act  should  have  a  retrospective  operation 
as  of  August  I.  ISM,  although  it  did  iM 
become  a  law  until  after  tbat  dale-  It  is  con- 
ceded tbiit  tbe  general  rulels,  as  stated  in  Uiii- 
ed  StattM  V.  lUlh,  7  U.  S.  3  Crancb,  »W^,  418 
[2:  479,  483],  tbat  "words  In  a  stalule  ought 
not  to  buve  a  retrospective  applicailon.  unieM 
they  are  so  clear,  'strong,  ami  ImtMra-  [83 
tivc  that  DO  other  meaning  can  be  annexed  to 
them,  or  unless  the  inlention  of  tbe  leglslaturo 
cannot  be  otherwlne  satisfied;"  and  that  Ibn 
usual  course  in  tariff  legislation  has  been,  Ium- 
some  time  Is  necessary  to  enable 
importers  and  business  men  to  act  undcrstand- 
Ingly,  to  flx  a  future  dateat  which  tbe  statute* 
to  become  operative.  The  question  is  not 
of  construction  but  ot  intention  as  to  tb« 
operative  effect  of  this  Act  in  view  of  the  es- 
'  tence  ot  the  particular  date  in  aeetlon  1. 

In  view  ot  tbe  general  rule  and  the  aiimitled 
policy  In  respect  of  such  laws,  U  there  any- 
thing on  the  face  of  the  Act  which  raises  such 
a  doubt  In  the  matter  as  Juatl&es  tbe  court  In 
considering  whether  the  langua^  used  in  that 
particular  section  must  ba  literally  applied  U 
tha  case  before  Itt 


ovCi)l>^Ic 


6)M« 


SuFKunc  UouRT  or  t 


And  upon  the  Uirethold  we  ftre  mat  with  the 
fact  tlial  tbe  Act  of  Oclnber  1,  1890,  wu  not 
Kpenled  Id  terms  untiJ  Auguit  26,  1891;  uid 
that  1b«  Tep«allDg  mcHou  nt  tbe  Ulter  net 
\epl  Id  force  every  right  and  Ualiillty  oF  the 
ItorernnifDi  i>r  of  nay  persoa,  nhlch  had  been 
Incurred  or  accrued  prior  lo  the  pa«K^e 
1  hereof,  nod  thereby  ever;  such  right  or  lia- 
bility wtif  excepted  out  at  tbe  effect  sought  to 
be  !;ivi'D  to  iiiu  flr«t  section. 

Th<*  rk'lil  nt  the  governmeat  to  duties  under 
the  inrilT  Invr  irhicb  ciisled  between  August  1 
anil  August  2S  was  a  right  accruing  prior  Co 
the  pH<^!>ugc  of  IbeAct  of  1894  (that  Is,  the 
dale  vrlitn  the  bill  became  a  law):  aud  the  ob- 
lii;iii  "1  'if  tbe  importers  between  August  1 
and  A;i^ii'i  38  to  pay  the  duties  on  Ibdr  en- 
tries 'iwi'-T  the  exialinE  tariff  law  wag  a  Ijabll- 
Itv  uiuWr  that  Inw  arising  prior  to  the  passage 
of  tlie  Act  ft  1994;  and  If  Congress  Intended 
tliat  section  1  Eliould  relate  back  to  August  1, 
Blili  'lie  iiii*'ntion  is  quite  as  appriront  that  the 
Aetof  {''"-iM^r,  tSSti,  should  remain  In  full 
force  Hud  eirect  until  tho  paaaage  of  tbe  new 
Act  on  August  28,  and  that  all  acts  done. 
rlghte  ifcruL'd.  and  liabilities  incurred  under 
the  e:irli(T  Act.  prior  to  Ibe  repeal,  should  be 
Mvi'i  fr"m  the  effect  thereof,  as  to  ali  parties 
Iuicrt'<l>-<1.  )iie  L'liited  8iate>i  included. 

The  iluile-  under  consideration  were  pt 
Amliim  &.  itnd  Ibe  mcrchandiiie  delivered 
841Au^-ust  11,  btititwa».notun[ll*Aui;uBt3a 
tlDit  the  fiict  was  stampeil  on  the  eulry  that  the 
gooii-  were  lirtiiidated  as  entereil.  There  was 
no  clmni;e  in  the  clastiiliralion,  and  no  addi- 
lioniil  duly  was  demande<l  or  collected,  and 
the  |'i>>  uKiit  ntndc  at  the  lime  of  eDlering  the 
niiTi'Iiiindi^e  for  conaumplioD  was  the  payment 
of  auit^=,  fbiriify  y.  Jflffcirrf,  157  U.  3.  352 
[3ti:  ::•■"].  Tlie  original  a$ses,imcnt  of  duly 
WAS  rifjt.t.  iiud  the  Final  liquidation  was  the 
saiui-.  iii:d  ihiTr'  was  no  spedOc  provision  in 
tlie  Art  of  l^SM  rcqutrlng^a  reliqiddatlon  al 
the  rules  under  that  Act.  How.  tlien.  can  it  be 
held  thii!  the  Act  of  October  1.  18U0.  was  iu- 
teii'led  to  Ik-  r.  pealed  by  retroaclloni 

.Moreover,  in  arriving  at  llie  true  intention 
of  Uoii);rcKS,  we  cannot  treat  wciIoq  las  If  it 
cmstltuted  the  entire  Act.  but  must  deduce 
the  intention  from  u  view  of  tbe  whole  statute 
and  from  the  material  parts  of  It. 

I)y  section  two  it  was  provided  that  certain 
en  imu' rut  I'll  uriiclus  should  be  exempt  from 
duty  "on  lind  afler  tbe  first  day  of  Augtist. 
eighteen  hundred  and  ninety-four,  unless  otb- 
erwW  provided  for  in  this  Act,"  and  as  to 
lbo»e  which  were  dutialile  under  tbe  Act  of 
Oct<il>cr  1.  IMlO,  the  qucslion  arlitcs  whether 
Congress  inteniled  stich  duties  should  be  col- 
lected, and  refunded  after  tbe  Act  of  August 
28.  11)114.  went  Into  effect T 

Bj  section  28  a  license  was  provided  for, 
anil  that  ''from  and  after  the  first  day  of 
August,  eighteen  hundred  and  ninety-four,  no 
person  sbnll  transact  business  as  a  custom- 
hou«e  broker  without  a  license  granted  in  ac- 
cordance with  this  provision."  Sines  there 
WHS  no  law  prior  to  this,  which  authorized  the 
collector  to  require  a  license  from  a  custom- 
house broiler.  It  was  manifestly  anlicipated. 
In  using  ihe  word*,  tbe  "flrit  day  of  August," 
that  the  bill  would  become  a  law  before  that  day. 
By  section  8S  It  was  provided  that  on  and 
S4 


aftor  tbe  first  day  of  August,  18H,  tbaiQ 
"  shall  t>e  levied,  collected,  and  paid  by  adhe- 
sive stamps,  a  tax  of  two  cents  for  and  upon 
every  pack  of  playing  cards."  end  aectiona  4S 
and  45  impose  a  peoaltv  of  fifty  dollars  for 
every  violation  of  the  law  Incurred  by  uak- 
ing  or  selling  such  cards  without  affixing  Ihe 
stamps  prescribed.  Every  dealer,  if  the  Act 
were  treated  as  operating  *retnjspectively.[8ff 
would  not  only  be  liable  for  a  tax  of  two  cents 
a  pack  on  every  pack  of  playing  cards  manu- 
factured or  sold  or  removed  from  tbe  place  of 
manufacture,  and  upon  every  pack  of  playing 
cards  in  stock  on  and  after  August  1.  but  lo 
an  Bz  poll  facta  penalty  of  flfly  dollars  for 
every  pack  of  plajlng  curds  that  he  had  sold 
or  removed  between  August  1  and  August  38. 
Of  course  these  sections  cannot  be  given  a  re- 
troactive effect  according  lo  the  terms  cm- 
ployed.  Afialn,  a  higher  rata  of  duly  was 
imposed  on  many  articles  by  the  Act  of  18M 
than  under  the  prior  Act,  and  a  lower  rate  of 
duty  on  othei's,  while  some  that  were  frea 
were  made  dutiable,  as  for  instance,  tbe  arlJcIs 
of  su^r.  Must  duties  paid  between  August 
1  and  August  28  be  refunded  where  the  rale 
was  lowered,  and  aasessed  where  the  rate  was 
raised,  or  a  duty  imposed  where  none  exIsIedT 
Clearly  not. 

These  considerations  lead  to  tbe  conclusion 
that  the  Act  ought  not  to  be  construed  to  op- 
erate retroitpectively  contrary  to  the  goneral 
rule,  and  so  as  to  turn  what  was  iulendod  to 
Kcure  a  period  of  time  to  enable  buslneas  men 
to  act  understandlngly  under  the  new  law  Into 
a  source  of  contusion  and  mlachlef  to  ^e  con- 

Id  these  circumstances  wo  are  entitled  to 
avail  ourselves  of  such  light  as  the  history  jf 
the  steps  taken  In  the  enactment  of  tbe  law,  as 
disclosed  by  the  legislative  records,  may  af- 
ford. By  secllun  BUS  of  the  Revised  'ittutatea 
It  is  provided  that  "extracts  from  Ihe  juiirnaii 
of  the  Senate,  or  of  Ibe  House  of  Representa- 
tives, and  of  the  executive  Journal  of  'Jie 
Senate  when  the  injunction  of  secrecy  Is  re- 
moved, certilTed  by  tbe  secretary  of  the  Senate 
by  the  clerk  of  Ihe  House  of  Rep/eeenla- 
cs.  shall  be  admitted  as  evidence  'u  'ha 
_ .  urts  of  the  Dnited  States,  and  shall  have  the 
same  force  and  effect  as  the  originals  would 
have  if  produced  and  authenticated  In  courL" 
Tbe  certlScate  shows  that  the  bill  passed  the 
House  of  Representatives  February  1.  1891, 
and  that  Its  Qrst  section  provided  that  the  rates 
of  duty  prescribed  should  be  levied  "on  and 
after  the  Brst  dav  of  June,"  while  tbe  second 
section  providea  that  on  and  after  that  day 
certain  articles  named,  when  Imported,  should 


the  Onance  committee  {to  which  It  bad  been  re 
ferred)  on  March  20,  1B94,  and  "tbe  thirtieth 
day  of  June"  was  substituted  In  aectiona  one 
and  two  for  the  "first  day  of  June."  The  bill, 
as  amended  In  lbs  Senate,  passed  that  body 
July  8,  1894,  and  sections  one  and  two  were 
amended  by  substituting  the  first  day  of  Au- 
gust tor  the  thirtieth  day  ot  June.  The  con- 
ference committee  of  the  House  agreed  to  tbe 
bill  as  paaaed  by  the  Senate  witbont  any  fur- 
ther amendment,  on  August  18,  and  it  waa 
sent  lo  IbePmldeal  enAugiut  IS.  Itthui 
1»  D.  & 


ovGoi>^Ic 


Okuid  [UnM  A  ImDiAHA  R.  Co.  t,  Botucr, 


■pp«an  th>t.«t  emr  lUge  o(  Itt  progreM  the 
iDteotion  of  Congnaa  wu  tbit  the  tutll  pro- 
▼Uooaof  the  bill  KhoDld  opente  proepectlvely, 
•ad  lb«t  •«  bj  the  eoncurreiKe  ot  itte  Houw 
In  the  SeDUe  amendiaenU  the  bill  did  not  go 
back  10  tb«  BCDale,  "the  flnt  dey  of  August" 
temilDed  Id  the  bill  u  origliuJlT  fixed  In  the 
Benate  July  8.  18M. 

Bolh  Hdumb  Intended  that  the  dullea  Im- 
posed bj  •eclion  one,  and  the  addllfooa  made 
to  the  free  list  to  eectlon  two,  ehould  nnt  take 
effect  etrept  at  a  point  of  time  after  the  pa«- 
nge  of  the  Act.  And  the  Senate  endeaTored 
to  effectunte  that  tntentlon  bj  Ita  aciion  ou  the 
third  of  July,  but,  became  of  (be  dlflerencei 
between  the  two  boUlei.  the  pa«agc  of  the  act 


pleadlnw  ara  foUlefeot  to  permit  of  tlM  etaok 
■nation  and  deminlQalion  ol  the  point  on  wtilob 
It!  deolaloa  lumed  Involved  no  federal  queaUoo. 

t  Qnntt  bfitae  Dolled  Bute*  otlupuhlto  land! 
bounded  On  Btnvma  and  ottier  waten.  mad* 
without  reaervallan  or  mtiicMoii.  ars  to  be  con* 
■trued  a*  to  their  alTeot  accordlnc  to  the  lew  of 
tlie  stats  In  wblon  tbe  land  Ilea. 

8.  In  MIobisan  a  rrant  of  iHDd  bounded  br  a 
Itrciim.  wbetber  navlBabla  in  fact  or  not,  carrlea 
with  It  the  bed  ot  ttte  stieam  to  the  oeniei  of  ttie 
thread  thereof. 

4.  An  laland  In  Qrand  river  which  the  soTernment 
(urverordld  not  think  oraulllolent  Talue  to  »ur- 


a  tlie  bank  u(  th 


lied  OT 


the  House  flnBlly  accepting  the  cbangen  _ 

bj  (be  Senate,  ro  that  no  new  date  In  tbe  fu 
lure  wn*  ape^lflcally  asBigned  for  eectlou  one 
to  go  Inic  efffcl,  although  tbe  intentloD  that 
the  act  ebouUl  not  operate  retrospectively  was 
palpable  through  out. 

And  as  the  Act  of  October  1,  1890.  was  not 
repealed  by  tbe  Act  of  August,  IS94,  until  llie 
latter  Art  bernme  a  law,  when  inconaiitent 
tawi  were  (Itrlared  thereby  repoaled,  welblnk 
ft  cannot  be  doubled  that  Congress  inlcniled 
the  rate}  of  duty  prescribed  byilie  Act  oF  1394 
to  be  levied  on  the  first  day  of  August,  If  the 
bill  abould  then  be  a  law,  anil  If  not,  then  as 
looD  after  tbal  date  as  it  should  become  a  law. 
On  the  flr-t  day  of  August  the  duties  pre- 
tcHbeit  by  the  first  section  of  the  Act  of  1PM 
could  nol  be  lawfully  levied,  aml.ao  far  as  ibe 
<m portal iotiE  In  this  case  are  concerned  and 
87]  olber*  similarly  siliinled,  the  law  're- 
oulrcd  Ibe  eiaciioo  of  the  duties  prescribed  by 
Ihe  Act  of  1990.  As  to  such  tmporlalinns  the 
ar»i  section  of  Ibe  Act  of  1894  could  not  be  lit 
erally  carried  oul,  unless  by  holding  It  to  oper- 
ate as  a  retroactive  repeal,  notwilbsianding  the 
saving  clause,  and  ibU  we  consider  altogether 
iDadmiuible.  The  language  of  sectloD  cue 
was  that  on  and  afler  Ibe  flret  of  Auguit  there 
Aatt  be  levied,  and  of  the  second  section,  that 
on  and  afler  tbe  first  day  of  August  certain 
enumeraled  articles  when  Imported  thati  be 
exempt  from  duly.  In  our  judgment,  the 
word  "shall"  spoke  for  the  fiiliire,  and  was  not 
Intended  lo  apply  to  transactions  ci>mpleted 
when  the  Act  became  a  law. 

Wt  regnril  Ihe  third  question  aa  too  general 
and  unneccAsary  lo  be  answered,  but  answer 
the  flrst  question  lo  the  afHrmative,  and  the 
second  in  the  negative,  and  It  will  be  ao  cer- 
tified. 


JOHN  H.  BUTLBa 

(See  S.  C  Reporter's  ad.  S!-tU 

Fiderai  guation— grant*  £y  (At  UniUd  StaUt — 

land  pu  a  itrtam — Mand  in  Grand  riser. 


of  tbe  state  c 


t  tbat  tb« 


ITon.<-.dj  U>  fyrfstttctlon  ef  Valtnit  over  itoti  l 
umrU;  neetttttu  of  noeral  gvcMlon:  uAat  eonsti- 
iMlct  Ftdercd  wodon.  aoe  note  to  HambUn  v. 
WasCero  I^nd  Oo.  ST;  Wn. 


TN  EHROR  to  Itte  Supreme  Court  Of  the  Slate 

L  of  Michigan  to  review  a  judizmeni  of  ibat 
nrt  affirming  Ibe  decree  of  Ibe  Citcuil  Court 


llapids  &  Indiana  Railroad  Company  t, 
defiTilaiitx,  Id  a  suit  to  quiet  tllle  to  certain 
land  In  that  county.     Affirmed, 
See  same  case  below,  83  Hich.  S4S. 


circuit  court  of  Ibe  county  of  Kent,  In  ilie'litle 
of  tlioblnn.  against  the  Grand  KaplilH  ±  lu- 
dlnna  Kiiilrimd  Company  and  olhera,  lo  quiet 
title  lo  certain  land  In  that  county,  resulting 
Id  a  decree  in  complainant's  favor,  which  was 
afterwards  sfTIiTnetl  by  lheeii|ireme  rourl  of 
tlie  Kiate,  to  review  wlioee  Judgment  Uiis  writ 
(if  error  was  sued  out.  The  case  la  reponed 
85  Mich.  246. 

Mr.  T.  J.  O'Brlaa  for  plaintiffs  In  error. 
.V<Hi-s.WIUard  F.  Keener  and  Boger  IF. 
Butlerfield  for  defendant  In  error, 

Mr.  Ottiff  Juitiee  Fnll«r  delivered  Iheoptn- 
ioD  of  the  court: 

Tbe  fractional  north  half  of  the  soulheaM 
qiinrier  of  section  25.  township  7  north,  range 
IS  west,  Is  located  on  the  east  bank  of  Grand 
river,  and  early  In  IHSl  that  pari  of  the  lown 
lying  east  of  the  river  was  surveyed  ami  sub- 
alvlded,  and  the  east  bank  of  the  river  was 
meandered  and  surveyed.  In  1BS7  the  west 
bank  of  Iha  river  was  meandered  and  surveyed, 
as  were  also  four  Inlands  In  the  stream,  ileslg- 
nated  as  Islands  Nob.  1,  9,  8,  and  4;  and  that 
part  of  the  town  lying  wast  of  the  river  was 
surveyed  and  subdivided. 

The  Dorib  fractional  half  of  Ihe  southeast 
quarter  ot  section  3S  wasentered  by  Lyon  and 
Haslings,  Beptember  25, 1 639,  and  patent  there- 
for  Issued  lo  Ihem  November  B,  183S.  Biiller 
derived  title  under  Lyon  and  Uaatings,  and 
claimed  the  Isnd  in  dispute  by  virtue  of  rlpm- 
rlan  owuership,  ■■  taking,  under  the  laws  of 

ntat  polttUtlo  land  nay  be  set  oilds  for/rout,  see 
Dole  (o  Miller  v.  Kerr,  A:  asi. 

Ai  to  error*  In  nirvev  and  d«orli)ttoni  fn  potent* 
/orkindi.hoiceons(ruMl.s«*noie  w  Watta  v.  Llnd- 
ser.&ttL 


ovGoi>^Ic 


SciiKia  OouRT  or  tbb  CttiTU)  Statu. 


Oct.  Iteic, 


UicUlgiD.  tlie  bed  of  tba  ttnun  to  Uw  thretd 

In  IS5S  a  piece  of  KKintid  In  the  rivar  lying 
opposite  iana  of  which  Butler**  fonnvd  a  part 
WM  BurTejed  and  marked  by  the  deputy  but- 
TFvor  laUnd  No,  0  iu  Qrand  river.  Tbie  »\it- 
SO]  vey  "purported  to  be  made  In  pureufkoMoF 
iDstructloDi  KtTCD  Hay  24,  ISM,  by  Ibe  aur 
Tejor  jteDeTBtfor Ohio,  Indiana, and Hicblgan, 


Uicbltrao,  and  was  made  In  the  third  quariei 
of  1855.  The  Terificatloa  by  Ihe  deputy  iraa 
Id  February.  1850,  and  by  the  chainman  No- 
Temher  22,  1856. 

In  1871  the  Qraod  Raplda  *  Indiana  Rail- 
road Company  procured  from  the  General 
Land  Office  a  patent,  wblcb.  with  mniiv  ibou- 
BADd  acres  of  land,  covered  bland  No.  6  In 
Grand  river,  contalnlne  2.56  acres,  but  thia 
patent  was  not  recorded  until  August  9,  16ST, 
■nd  on  September  9  followioE  uili  trill  waa 
filed. 


vey  and  sale  of  the  ianda  on  Ihe  back  the  spot 
in  question  was  not  an  island  In  fact,  and  waa 
not  treated  by  Ihe  authorities  as  such.  Second, 
Whatever  iCi  character,  iaasmuch  as  It  was  not 
meandered  or  Bet  apart  as  an  iBland,  It  passed 
to  the  riparian  proprietor  aa  nppurtenant  to 
the  grant  of  the  latida  on  the  baDlc." 

The  supreme  court  of  Michigan  aald;  "A 
large  mass  of  testimony  was  tiiken  as  to  the 
character  of  this  so-called  Island  at  the  time  of 
the  original  surveys  and  for  some  years  lubse- 
tiuent,  the  complainant's  leslimony  lending  to 
Miow  that  it  waa  at  first  a  low  Band  bar  cov- 
ered a  good  part  of  the  year  wiih  water,  and 
the  defendant's  tettimony  tending  to  show  Ihnt 
It  waa  then  a  well-defined  island.  It  is  imma 
terlnl  to  determine  what  the  facts  are  as  to  the 
condition  of  this  land  In  those  early  days,  for 
la  OUT  Judgment  It  is  of  no  consequence 
whether  it  was  what  might  be  termed  'an 
island'  or  a  'sand  bar"  or  a  'piece  of  low  wet 
ground.'    The  law  Is  the  same  in  either  case," 

The  court  called  attention  to  the  surveys  of 
1831  and  1837,  In  neither  of  which  was  any 
island  meandered  or  surveyed  on  the  site  of 
Island  No,  6,  and  to  the  fact  thai  in  the  survey 
of  1837  tbe  acreage  of  the  four  islands  and  of 
the  mainland  was  given,  and  obaerved:  "In 
•urveying  Island  So.  8  tbe  surveyor  began  at 
Ihe  lower  end  of  the  isLind.  "The  eleventh 
9^]  course  look  him  'lo  maple  on  the  head  of 
island.'  After  taking  bis  next  course  from 
Ibe  maple  he  made  the  following  reciird: 
'Channel  between  this  and  low  willow  isle  76 
Iks,  wide  and  3  ft.  deep  opposite  ft.  of  willow 
llle  on  left,  250  of  low  wet  ground  on  left  to 
cbaonel.'  This  'low  willow  isle'  Is  evidonlly 
what  Is  now  known  as  Island  No.  0  as  changed 
bj  the  action  of  the  water." 

It  was  further  staled:  "The  channel  be- 
tween Ihe  islands  and  the  east  bank  was  from 
■arenty-flve  to  one  hundred  feet  wide.  The 
ebannel  between  tbe  Ulands  and  the  west  bank 
was  several  times  wider.  The  depth  of  the 
water  In  ewh  was  about  the  same.  The  mid- 
dle thread  of  the  river  was  therefore  west  of 
the  ialands.  About  the  year  1S36  steamboats 
ware  placed  on  the  river  and  dock*  were 


erected  on  the  eaat  hank  nearly  oppoahe  Island 
Ho,  1.  The  principal  tratlnesa  by  boat  was 
with  the  eaat  side,  where  the  city  of  Orand 
Rapids  was  situated.  SteambiMis  also  ran  up 
the  west  channel  to  a  steamboat  warehouse  on 
tbe  west  side  of  the  river.  About  tbe  year 
1870  tbe  east  channel  opposite  Islands  Noa.  I 
and  2  was  tilled  up,  and  the  city  coDstructed  a 
sewer  Into  and  through  that  channel.  Tbe 
upperpartof  this  channel  was  gradually  filled, 
mainly  by  Ihe  owners  of  land  upon  the  east 
bank.  By  these  fllllngs  this  island  haa  for 
some  time  been  connected  wUh  and  become  a 
part  of  tbe  mainland,  Tbe  channet  has  been 
dredged  out  east  of  Island  No,  3,  and  a  steam- 
t>oat  slip  and  landing  conatructed.  the  upper 
end  of  which  is  a  considerable  distance  twlow 
Island  No.  6." 

The  court  also  found  that  Butler's  poosesalon 
of  the  premises  was  sufficient  to  maiotain  his 
suit,  and  some  other  maltera  were  considered 
not  necessary  to  be  adverted  to. 

The  court  held  that  the  well -recognized  mle 
in  Hlchigan  w»s  that  h  };raQtfe  of  imid  bounded 
in  the  deed  of  conveyunce  by  a  stream  takes 
title  to  the  land  under  the  water  to  the  thread 
of  the  stream  in  the  absence  of  an  express 
reservation;  that  leservallon  cannot  tw  Implied; 
that  when  the  government  has  surveyed  ila 
lands  along  the  bank  of  a  river  and  has  aold 
and  conveyed  such  lands  by  government  sub- 
divisions, its  patent  conveys  the  title  to  all 
Islands  lying  between  the  meander  *llne  [Ol 
and  tbe  middle  thread  of  the  river,  unloiHprevi. 
ous  to  Buch  patent  It  has  surveyed  sucb  islands 
as  governmental  subdivisions,  or  expressly  re- 
serves them  when  not  surveyed ;  thai  ibe  urant 
to  Lyon  and  Hastings  was  mode  under  the  sur- 
vey of  1831,  by  which,  as  tbe  court  found, 
"tiolli  banks  of  Gmnd  river  were  meandered 
and  by  which  the  middle  thread  of  tbe  river 
was  fixed  west  of  this  island;"  and  Lbat  tbe 
i;rant  clearly  vested  in  them  title  io  the  land 
in  controversy,  ot  which  no  BUbsequcnt  survey 
by  the  government  could  deprive  them;  ttu^ 
there  waa  no  force  in  the  olijeclion  thm  Ibis 
was  equivaliint  to  a  proceeding  to  cniu-el  the 
patent  since  In  IhlB  or  any  similar  aclion,  what 
waB  involved  watlhcesiablishraent  of  the  fact 
that  the  title  had  passed  by  a  former  grant, 

id,  therefore,   Ihal  the  government  had  no 

le  to  convey;  in  which  cases  courts  protect 
purcliasers  from  subsequent  surveys. 

"'le  errors  assigned  are  gruupeil  by  counsel, 
9Uted  thus:  That  Ihe  point  that  the  land 
In  question,  even  though  an  island,  passed  to 
Lyon  and  Hastings  under  their  patent,  if  not 
reserved,  was  not  properly  before  Ihe  court 
. .  iler  the  pleiidings;  that  "the  court  erred  in 
holding  as  matter  of  fact,  on  this  record,  that 
the  island  was  not  reserved  in  the  Lyon  and 
Hastings  patent;"  and  that  "the  court  erred 
'  olding,  upon  this  record,  that  Island  5 
;d  to  Lyon  and  Hasllnga  under  the  patent 
_  era  in  1683  of  the  north  fmclion  of  the 
southeast  1  of  section  35,  township  7-12," 

The  state  court  held,  however,  the  pleadlnjga 
sufficient  to  permit  of  the  eiamlnatlon  and  de- 
termination of  tbe  point  on  which  Its  decision 
turned,  and  that  conclusion  involved  no  Fed- 
eral question. 

And  as  to  the  second  proposition,  it  toay  be 
said  that  while  the  rule  is  that  this  court,  upon 
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■  writ  of  error  to  the  bEgheit  court  of  ft  stkte, 
in  u)  KCtloD  At  liw,  cftnnot  review  its  jud);- 
ineDt  upon  a  quesiioQ  of  Tact,  {Doteer  v.  Ritli 
ordt,  151  [J.  S.  S58  [38: 803]),  It  U  UDneceHaary 
to  conalder  (he  extent  of  tbe  power  of  Ibis 
court,  la  that  particular,  la  chancei?  caaea,  aa 
we  entirely  coDcur  in  the  result  reached  by 
the  stale  court  that  tbare  was  oo  such  reserva- 
tion, and  in  Its  find ingg  OS  follows:  "In  Ihe 
prenentcase  there  is  no  act  on  the  part  of  the 
S3]  govomment  'showing  any  lotentlon  to 
reaerve  this  land.  The  ooly  inference  tbar  can 
be  drawn  from  the  facta  is  ibaitbe  government 
agenta,  Its  aurrejon,  did  not  consider  it  of 
■ufBcient  Talue  to  survey.  It  was  not  sur- 
veyed until  about  twenty-five  years  after  the 
survey   of   1H81,  and   not  till   nearly   twenty 

C»rs  after  the  survey  of  1B8T,  when  the  other 
lands  and  the  lauds  upon  the  west  baolc  were 
surveyed,  thus  completing  the  survey  In  that 

The  inquiry  is  reduced  then  to  this,  Did  Ihe 
court  err  in  holding  as  matter  of  law,  upon 
this  record,  tbal  the  grant  vested  in  Lvon  and 
Hastiof*  tlie  title  to  the  particular  land  in  con- 


In 
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Hardin  t.  Jordan,  140  U.  &.  S71  [SS: 
428].  tt  waa  held  that  srants  by  the  United 
Btal«s  of  its  public  laDOe  bounded  on  streams 
and  other  waters,  made  without  reservaiion 
or  restriction,  are  to  be  construed  as  to  their 
effect  according  to  the  law  of  the  stale  In  which 
the  land  lies,  and  the  following  froni  I  be  opin- 
ion of  Scales,  J. ,  in  MiddUton.  v.  Pritaiiard,*  III. 
010.  38  Am.  Dec.  112,  wax  quoted  with  ap- 
proral:  "Where  Ibe  government  has  not  re- 
served any  right  or  Interest  that  might  pass  by 
Ibc  grant,  nor  done  any  act  showing  an  Inten- 
tion of  reservnlion.  such  as  platting  or  survey- 
ing, we  must  conttruelU  grant  moat  favorably 
for  tbe  grantee,  and  that  It  intended  all  that 
might  pass  bv  it.  What  will  pass,  then,  by  a 
grant  bounded  by  a  stresm  of  water!  At 
common  law,  this  depended  upon  the  charac- 
ter of  the  stream  or  water  If  it  were  a  navi- 
gable stream  or  water,  the  riparian  proprietor 
extended  only  to  high-water  mark.  If  it 
were  a  stream  not  navigable,  tbe  rights  of  the 
riparian  owner  extended  to  the  center  thread 
of  the  current.  ...  At  common  law,  only 
arms  of  the  sea  and  streams  where  the  tide 
ebba  and  Bows,  are  deemed  navigable. 
Streams  above  tide  water,  although  navigable 
in  fact  at  alt  times,  or  in  freshets,  were  not 
deemed  navigable  In  law.  To  these,  riparian 
proprietors  bounded  on  or  by  Ihe  river,  could 
acquire  exclusive  ownerthip  of  Ibe  soil,  water 
ana  fishery,  to  the  middle  thread  of  the  cur- 
rent; subject,  however,  to  the  public  easement 
of  navigation.  And  this  latter,  Chanccllnr 
Ken  r  says,  bears  a  perfect  resemblance  to  public 
03]lilgbwsyb.  The  consequence  of  •this  doc- 
Irlne  is,  thxt  alt  grants  bounded  upon  a  river 
not  navigable  by  common   law,   enlille  tlie 

CDteeto  all  islands  lying  between  the  main 
1  and  the  center  thread  of  the  current. 
And  we  feel  bound  so  to  construe  grants  by 
the  government,  according  to  tbe  principles  of 
the  common  law,  unless  the  government  has 
done  some  act  to  qualify  or  exclude  tbe  right. 
.  .  -  The  United  States  have  not  repealed  the 
common  law  as  to  the  interpretation  of  their 
own  grants,  nor  explained  what  Interpretation 
16»  U.  8. 


'  or  limitation  should  be  given  to,  or  Impneed 
upon  the  terms  of  tbe  ordioa^  conveyancei 
which  they  use,  escept  In  a  few  special  j» 
stances;  but  Iheu  are  left  to  the  principles  of 
law,  and  rules  adopted  by  each  local  govern- 
ment, where  tbe  land  may  lie.  We  have 
adopted  the  common  law,  and  must,  therefore, 
apply  lis  principles  to  tkie  Interpretation  of 
their  grant." 

Hardin  v.  Jordan,  tupra,  was  a  case  from 
Illinois,  and  thequestlDn  was  as  to  the  effect 
of  Ihe  title  granted  by  tbe  Untied  Slates  along 
a  small  lake.  In  respect  of  the  bed  of  the  Iske 
in  front  of  the  land  actually  descril>ed  in  the 

5 rant,  and  we  said:  "This  question  must  be 
eclded  by  some  rule  of  law,  and  no  rule  of 
law  can  be  resorted  to  for  the  purpose  except 
rhe  local  law  of  the  slate  of  IIiluols.  If  lb* 
boundary  of  tbe  land  graoied  had  been  a 
freshwater  river,  there  can  t>e  no  doubt  thai 
Ihe  effect  of  the  grant  would  have  been  surb 
as  is  given  to  such  grants  by  the  law  of  the 
ttate,  extending  either  to  the  margin  or  center 
of  the  stream,  according  lo  the  rules  of  that 
law.  It  has  been  tbe  practice  of  the  govern- 
ment from  lis  origin,  In  disposing  of  tbe  pub- 
lic lands,  to  measure  the  price  to  be  paid  for 
them  bv  tbe  quantity  of  upland  granted,  no 
charge  being  made  (or  the  lands  under  the 
bed  of  the  stream,  or  other  body  of  water. 
Tbe  meander  lines  run  along  or  near  the  mar- 
gin of  such  waters  are  run  for  the  purpose  of 
BScerlalning  Ihe  exact  quantity  of  the  upland 
to  be  charged  for,  and  not  for  tbe  purpose  of 
limiting  tbe  title  of  ihe  grantee  lo  such  mean- 
der lines."  And  see  JVfltw  V.  ftVrf.  137  U.  8. 
061  [84i  Blel:  St.  Lovii  v.  Rutt.  1U8  U.  S.  226 
[»4:  Ml];  mvdy  v.  Botelb],,  1B2  U.  S.  1  [118: 

sai]. 

In  Hicblgnn  the  common  law  prevails,  and 
theruieis  susialnedby  «n  unbroken  line  of  au- 
Ihorf  lies  that  a  grnot  of  Inncl  ■boun<led  by  [04 
a  stream,  whelber  navigable  tn  fact  or  not,  car- 
ries with  it  the  bed  of  the  stream  to  tbe  center 
of  tbe  thread  thereof.  Norri»  v,  HiU.  1  Mich. 
302;  Xormnn  v.  Bentan,  8  Mich.  18.  77  Am. 
Dec.  43S:  Riu  v.  Ruddiiaan.  10  Hich.  13S; 
Ryan  v.  Brovin.  18  Mich.  196,  100  Am.  Dee. 
154;  IVatMn  V,  JteT»,  2flMich.508;  ftrsifiir. 
mctu  Boom  Go.  v.  Ad-inii'.  44  Mich.  40S; 
FUteher  v.  Thunder  Bay  River  Bo"m  Oo.  HI 
Mich.  377;  Turner  v.  i/o?fand.  65  Mich.  458; 
Grand  Bapidi  v.  Fbirart,  89  Mich.  D4,  14  L.  R. 
4flS.  and  manv  other  cases. 

In  MilflieU\.  Smale,  140  U.  S.  406.  413,  418 
[8fl:  443.  444.  445],  a  similar  question  to  that 
disposed  of  in  Hardin  v.  Jontan.  140  U.  8. 
871  [30:  4S8],  arose,  and  Mr.  Juttia  Bradley, 
speaking  for  Ihe  court,  said:  "We  iblnk  It  a 
great  hardnbip,  and  one  not  to  be  endured,  for 
Ibe  government  officers  to  make  new  survey! 
and  grants  of  tbe  beds  of  such  Iskes  after  sell- 
ing and  granting  the  lands  bordering  Ibereon, 
or  reprcFenled  so  lo  be.  It  Is  nothing  more  or 
less  than  taking  from  the  first  grantee  a  moat 
valuable,  and  often  the  most  valuable,  part  of 
bis  grant.  Plenty  of  Bpeculatnrs  will  alwaya 
be  found,  as  such  property  increases  in  value, 
m  enter  It  and  deprive  the  proper  owner  of  It* 

ijoyment;  and  to  place  such  persons  In  poa- 


erty  to  bis  action  of  ejectment  and  ^avj 
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proof  ot  h(i  owD  tf  lie,  li  ft  cauie  of  Teiatloni 
Utigktlon,  whtcb  ougbt  Dot  to  be  created  or 
■UClioQed.  .  .  .  Wt  do  not  meao  to  say  ibal. 
Id  TUDDlng  a  pretended  rneaoder  line,  iiie  sur- 
Tejor  mtj  not  mnke  »  plain  and  ob* lau8  mi»- 
take,  or  be  guilty  ot  a  palpable  fraud;  la  which 
caae  the  Kovcrumiint  would  bave  the  riBht  to 
recall  Ibe  aurrey.  aad  have  It  corrected  by  the 
courtt.  or  in  wme  other  way.  Caaei  have 
bappeued  in  wblch,  by  mliUke.  the  meander 


Iiileoded  to  Iw  portrayed.  Such  mlatakes,  ot 
course,  do  not  bind  tbe  gorernmenl.  Mor  do 
we  mean  Ui  say  that,  in  granting  lands  iwrder- 
Ing  no  a  noo-navlgable  lake  or  itream,  the  au- 
tborlileB  might  not  formerly,by  eipreM  words, 
have  Umiled  the  granted  premiKsto  the  wa 
ter'B  edge,  and  reaerred  the  right  to  survey  and 
fninl  out  tbe  lake  or  lUer  bottom  toother  par- 
9fl]tles.  'But  since  the  grant  to  the  reapecijve 
ataiea  ot  all  swamp  and  overflowed  lands  there- 
in, this  cannot  be  done.  In  the  present  cose 
It  cannnt  be  ecrioiuly  contended  thai  any  pal- 
pable misiiike  was  made,  or  that  any  fraud 
was  commitied  by  the  surveyor  who  madeUie 
Burvey  of  ]834-'35." 

We  have;  no  doubt  upon  the  evldanc«  that 
the  ci re uni stances  were  such  at  the  time  of  Ibe 
BurTEy  as  naturally  Inductil  tbe  surveyor  to 
decline  to  survey  this  particular  spot  as  an  Is- 
land.  There  is  iiotlijng  to  indicate  miblake or 
fraud,  and  tbe  governmenl  has  never  taken 
any  steps  predicated  on  such  a  tbeorv ;  and  did 
not  survey  tbe  so  called  Island  ifo.  5  until 
tweniy-flve  yean  after  tha«urvey  o!  ISai,  and 
nentiy  tnenty  years  after  (bat  of  IBiJT. 

Although  the  facU  were  wbully  different  in 
Berne  \.  S>n:lh,  antt.  68.  Ihat  cue  will  be 
found  inMruclive  In  connection  with  Iheques- 
tiiins  arising  here. 

Tbe  supreme  court  nf  MichlgaD  was  right 
tn  holding  ibat  wLaiever  there  was  of  this  con- 
formation  passed  under  the  grant  to  Ljod  and 
Hastings. 

Judgment  affirmtd. 


{Bee  8.  C  Beporter's  ed.  U-lta) 
Babtai  eorput,  vAtn  <tetii«iL 

I.  WberatbeoourtbelowbadJurlsdletiODtadeteT- 
mtne  llir  velldttT  ot  an  act  vhlcti  authorized  tbe 
waiver  ot  a  lurv.  and  to  dectde  wtiethar  the 
record  of  a  conviollon  before  ■  ludge  witbout  a 
Jurjf  wliore  llie  prisoner  wslved  trial  br  Jan 
aecordlnB  to  statute  mt  leslUmate  proof  of  a 
lint  nffenaa.  thts  court  caonol.  review  ttaeactlon 
of  tbat  court  in  tills  particular  on  babeaa  corpus. 

l  Tbe  general  rule  la  that  tbe  writ  ot  habeas 
oorpuB  will  not  issue  unless  the  oourt  under 


&  Ordinarily  the  writ  of  babeas  oorpoi  will  not 
be  Issued  wbcn  ttereisa  remedy  br  writ  of  error 
or  appeali  tiuc  In  rare  and  eioeptlonal  case*  H 
maj  be  laued  alcbousb  such  remadr  ozlata. 

[Original.] 

3ubmitUi  Aprttta.  I89S.  DeeidtdJunt  8, 1896. 

APPLICATION  for  leave  to  file  a  peUtlon 
for  tbe  writ  of  habeas  corpuB.  directed  to 
tbe  Superintendent  of  tbe  Albany  County 
Penitentiary  In  tbe  state  of  New  York  for  the 
discbarire  of  tbe  petltiuner,  Wm.  Belt,  ^iai 
Wm.  Jones,  held  In  custody  of  said  superin- 
tendent under  seotence  of  the  Supreme  Court 
for  the  District  of  Columbia.     Denied. 

See  same  case  below,  22  Wash.  L  Bep.  447. 

Tbe  facta  are  »Uted  in  the  opinion. 

Meuri.  Oeo.  Kakmoy  and  Perty  AUtn 
for  petitioner. 

Mr.  CMrfJvitiM  Fnllar  delivered  the  opin- 
ion of  tbe  court : 

This  is  an  applirnilon  for  leave  toBle  a  petl- 
tloQ  for  tbe  writ  of  habeas  corpus  directed  to 
tbe  superintendent  of  the  Albany  county  penl- 
teutiHry.  in  tbe  state  of  New  York,  for  the  dis- 
charge of  petitioner  now  held  In  ihecuslodyot 
said  superintendent  under  sentence  of  the  su- 
preme court  of  the  District  of  Columbia.  The 
case  Is  thus  stated  by  tbe  court  of  appeals  for 
theDi''1rictof  Columbia  on  afflrmlng  the  judg- 
ment below:  "The  appellant,  William  Beit, 
atiai  William  Jones,  was  Indicted  in  Ibe  su- 

f ire  me  court  of  tbe  Dlslrlct  of  Columbia,  bold- 
ng  a  criminal  court,  and  convicted  on  the 
Iwenlielhday  of  February,  A.  D.  l)iH.  of  a 
second  offense  of  larceny,  and  aentencecl  to 
three  years'  imprisonment  in  the  pcnllentlatT. 
Tbe  conviction  was  under  section  11S8  of  tha 
Revised  Statutes  of  the  United  States  for  the 
District  of  Columbia,  which  provides  tbat 
'every  person  convicted  of  feloniously  steal- 
ing, taking  and  carrying  away  any  goods  or 
rbnttels,  or  other  personal  property,  of  the 
value  ot  thirly-flve  dollars  or  upward,  .  .  . 
shall  be  sentenced  to  suffer  imprisonment  and 
labor,  for  the  first  offense  tor  a  period  not  less 
than  one  nor  more  than  three  yearn,  and  for 
the  second  offense  for  a  period  not  leas  thao 
three  nor  more  than  tea  years.'  At  the  trial  of 
the  case,  after  proof  of  the  special  offense 
charged  against  Ibe  defendant,  theproseculion 
proceeded  to  prove  that  it  was  tbe  defendant's 
second  offense  of  the  kind  by  offering  In  evi- 
dence tbe  record  of  bis  previous  conviction  of 
the  crime  of  larceny  In  the  police  court  of  Iha 
District  of  Columbia  on  April  S,  18B8.  To 
the  admission  of  Ibis  record  in  evidence  ob- 
jecllun  was  made  on  the  grotmd  that  It  showed 
on  Its  face  a  waiver  of  the  right  of  trial  by  Jury 
on  the  part  of  the  prisoner  and  a  trial  and  con. 
Tictlon  by  tbe  court  alone  "without  a  Jury,[97 
a  method  of  procedure  claimed  to  be  In  viola- 
tion uf  the  ConstilulloD  of  the  United  States, 
and  therefore  null  and  void.  The  objection 
was  overruled,  and  exception  taken;  aud  upon 
that  exception  Ibe  case  baa  been  brought  by 
appeal  to  this  court," 


S<rTK.—A$  lo  vAmi  tiabtat  eonms  moir  (mia  and 
«Asn  nnt:  and  /Tom  what  eourU  and  bv  nAat  )tidgc*: 
Mhnmav  b»  tiiQiartd  tnlobv  i«rll  o/.bm  not*  to 
DoltedStatea      ~ 


A*  te  uhat  guolfoTU  may  be  eon«ld«rtd  on  habeas 
'  eOTTnis.  see  note  to  Expar1((>iril,  ET:IS9L 
I     Ai  to  tMtpentUm  of  vrtt  of  hobstit  torpuM,  leenota 


.GoogR."-' 


Th«  opfnIoB  of  tha  court  ot  appcftU  will  be 
ronnd  reported  In  23  Waah.  L.  Rep.  447.  Tbe 
Goart  held  tbat  Ibe  Act  of  Congreai  of  July 
28.  IBBS  (ar  But.  U  L.  961).  pro^diDg  tbst  Id 

KroMCUtiODB  Id  tbe  police  court  of  tbe  dUtrict, 
I  which,  accordiBB  to  tbe  Comlllution,  tbe 
uciued  would  be  «DliI)ed  to  a  }urj  trial,  tbi 
kccuted  might  Id  opeo  court  eiprcBely  waive 
■uch  trial  hj  jurr  and  requeet  to  bi  '''  "" 
tbe  Judn,  In  wbfch  caae  the  trial  sho 
tbe  Judge,  and  tbe  Judgment  and 
■honld  bave  tbe  ume  lorce  aod  effect 
tered  and  pronounced  upon  tbe  verdict  of  a 
Jury,  waa  constllullonal  and  validi  and  that 
the  record  of  a  trial.  coDTlctloD.  and  •enteoce 
bj  a  Judge  uoder  siicb  a  waiver  waa  compptent 
evidence  on  an  Indictment  for  a  similar  o&tngc 
to  prove  ibat  It  was  tbe  defendant's  Mcond  of- 
fCD«e  of  tbo  tame  kind. 

It  li  contended  that  tbe  Molence  u  for  a 
Mcond  offcnae  under  which  peliiloner  Is  beld 
U  void  because  the  flret  conviction  of  peti- 
ttoner  waa  void  and  of  no  etiecl  In  law,  inas- 
mucb  ai  tbe  conslitulional  requirement  of 
trial  bv  Jurj  in  criminal  casee  could  not  be 
waived  b;  the  accuaed  pcraon  ttiouBb  in 
pursuance  of  a  atatute  thai  aulhoriiea  aucb 

Does  the  fcround  of  tbia  application  go  to 
tbe  larlMllctlon  or  authority  of  Ibe  iiipreme 
court  of  the  district,  or.  ratlier,  isit  not  analle- 

etion  of  mere  errorT     If  the  latter,  It  cannot 
reviewed  in  this  proceeding.     Se  SehTteidtr, 
148  U.  8. 109  [87:  406j.  and  rases  cilol. 

In  Sx  pnrU  Bigtlow,  US  U.  S.  828  [28: 
IDOS),  which  wiu  a  motion  for  lesve  to  file  a 

Klltion  for  habesa  corpus,  the  prlllioner  bad 
en  convtctetl  and  sentenced  in  tbe  supreme 
court  of  the  District  to  imprisnnment  for  five 

fears  under  an  indictmeat  for  embrezlement. 
[  appeared  that  there  were  pending  b^tore 
That  court  fourteen  indictmpnls  against  the 
petitioner  for  embezzlement,  and  an  order  of 
tbe  court  bad  directed  that  they  be  conaoli- 
dsipd  nnder  the  atalule  and  tric-d  together.  A. 
98]  *Jury  was  impaneled  and  sworn,  and  the 
ilislrlct  attorney  bad  made  bis  opening  alate- 
ment  to  tbe  Juiy,  when  the  court  took  a  recess. 
and,  upon  reronvenlnga  short  time  afterwards, 
tbe  court  decided  lliat  tlie  Indictments  coulil  not 
be  well  tried  together,  and  directed  the  jury  to 
be  discharged  from  the  further  consldersilon 
of  tbem.  and  rescinded  the  order  of  couaolida- 
lion.  The  prisoner  was  thereupon  tried  be- 
fore the  same  Jury  on  one  of  the  iuilirtrnpnts 
and  found  guilty.  All  of  IhU  wns  Hcainat  liU 
protest  and  wftbout  bis  ronm-nt.  Tlie  Judg- 
ment OD  the  verdict  was  iHken  by  appeal  to 
the  supreme  court  of  tbe  district  In  general 
term,  where  It  waa  afflrmed.  It  was  argued 
here,  aa  it  was  in  the  court  In  uenersl  term, 
tbat  tbe  ImpHuellng  and  iwenrln^  of  the  Jury 
and  the  slairment  of  hla  case  by  liie  district 


dated  Indictment,  within  the  meaning  of  the 
Btb  Amendment,  so  that  be  could  not  lie 
again  tried  for  any  of  these  offenses,  and  Mr. 
JiiKtiu  Hlller,  delivering  the  opinion  of  the 
court,  after  remarking  that  if  the  court  of  tbe 
dUtrki  was  wltboui  authority  In  the  matter, 
this  court  would  have  power  to  discharge  the 
prtnner  from  cODflnement,  said:  "But  that 
lUD.B. 


Bmlt.  t?-W 

conrt  had  Jarttdtcllon  of  the  offenaa  described 
in  Ibe  ladlctmeot  on  which  the  prisoner  waa 
tried.  It  had  Jurisdiction  ot  the  prisoner, 
who  was  properly  brought  before  the  court. 
It  had  Jurisdiction  to  bear  the  charge  and  the 
evidence  against  the  ptiaoner.  It  bad  Jurisdic- 
tion to  bear  and  to  decide  upon  the  defeases 
offered  by  blin.  The  matter  now  presented 
was  one  of  those  defenses.  Whether  it  was  a 
sufficient  defense  was  a  matter  of  law  on  which 
that  court  must  pass  so  far  aa  It  was  purely  a 
question  of  law,  and  on  which  the  jury  under 
the  instniction  of  the  court  must  pass  if  wa 
can  suppose  any  of  the  facta  were  such  as  re- 
quired BiihmlHaEon  to  the  Jury.  If  the  ques- 
tion had  been  one  of  former  acquittal — amuch 
stronger  case  than  IhlH— the  cojirt  would  have 
had  Jurisdiction  to  decide  upon  tbe  record 
whether  there  had  been  a  lormer  acquittal  tor 
the  same  offense,  and  If  the  identity  of  tbe 
offense  were  in  dispute,  It  roighi  be  necessary 
on  aucb  a  plea  to  submit  that  question  to  'he 
Juryon  tbe  Issue  raised  by  "the  pica.  Thc[l>9 
same  principle  would  apply  to  a  plea  of  a 
former  conviction.  Clearly  In  these  cases  tbe 
court  not  only  has  Juriwllclion  to  try  and  de- 
cide the  qucKiion  raised,  but  it  is  Its  impera- 
tive duty  lo  do  so.  If  tbe  court  makes  h  mis- 
take on  such  Irlsl  It  la  error  which  may  be  cor- 
recte.1  by  the  usual  modes  of  correctlnft  such 
errors,  liut  that  the  court  bad  Jurisdiction  lo 
d'dde  upon  the  matter  raised  by  the  plea  both 
as  matter  of  law  aod  of  fact  cannot  be  doubted. 
.  .  .  It  msy  liL- confessed  that  it  isnot  always 
very  easy  to  determine  what  tnaiters  co  to  the 
Jurisdiction  of  a  court  so  as  to  make  its  nction, 
-Then  erroneous,  a  nullity.  But  Ibe  general 
Die  is  tbat  when  the  court  baa  JurisdlctloD  by 
law  of  the  offense  chnrgud,  and  of  the  piirtT 
who  la  BO  charged,  its  Judgments  are  not  nul- 
lities,"   And  tbe  apnIlcBlion  »hs  denied. 

In  IMUiigtr  v.  DitvU.  14fl  U.  8.  314.  Hlfl 
[86:980.  989],  It  wai>  anid  by  tbia  court: 
"Upon  the  question  of  the  rl.clitof  one  chariied 
with  crime  to  wnivc  a  Irlal  by  Jury,  and  elect 

he  tried  by  the  court,  when  there  la  a  piini- 
tive  legislative  ennclment.  flvlng  the  right  so 
\o  do,  and  conferring  power  on  tbe  court  lo 
ry  the  acciisnl  in  such  a  case,  there  a 


S'att.  4  Ohio  8l.  .'57;  Di(linffl>ni 
Ohio  St.  280i  F^ptt  V.  A'M.  20  Cai.  IM;  Slot* 
V.  \y;nitn.  4B  C^inn.  849,  aS  Am,  Rip,  a7j 
Sbite  V.  AlbM.  81  N,  H.  423,  42s.  m  Am.  Rep. 
And  se<-  EdiMttb  v.  Stnle.  45  N.  J.  U 
438;  HVdv.  Ptojire.  80  Mirh.  lltli  0>a- 
iifllg  V.  Start,  00  Ala,  HI)  Rl  Am.  Ri'p.  84: 
AlHrphy  V.  tVnte.  97  Ind.  679:  8tnt€  v.  »KlitU 
89  Minn.  nS;  I^verv  v.  BlaU,  101  Pa.  060; 
Ltagve  v.  BlnU.  80  Md.  2S7.  cited  by  tbe  court 
of  nppeals. 

Without  In  tbe  least  suggeating  adoublai 
lo  tbe  efBcacv,  value  and  importance  of  tbe 
system  of  trial  by  Jury  In  criminal  as  well  as 
in  civil  actions,  we  nie  I'lesrly  of  opinion  that 
Ibe  supreme  court  of  tbe  District  bad  Jurisdic- 
tion and  authority  to  determine  the  validity  of 
the  act  which  authorlied  the  waiver  of  a  jury 
and  to  dispose  ot  the  quenlon  as  to  wbeiher 
the  record  of  a  convlclion  beforea  Judge  with- 
out a  Jury,  where  the  prisoner  waived  trial  by 
Jury  aci»)tdiDg  lo  atatule.  waa  legiUmate  proof 


,Co()^s 


Bn'iiEiu  CoraT  of  thb  Unitbd  Btath. 


Oct.  Tnuf, 


eonrt  of  appenU  In  tbU  ptrticular  on  babea^ 
corpus. 

The  general  rule  li  that  the  writ  of  habeas 
corpui  will  Dot  imue  unlew  (he  court  under 
whose  wairaot  the  peillloner  i>  held  l>  with- 
ont  jurihllctloD,  and  that  it  cannot  be  used  to 
correct eiTon.  Onlinarlljlhewiit  will  not  lie 
where  there  Is  a  remedy  by  writ  of  error  or 
appeal;  but  fn  rare  and  exceptional  casea  it 
may  be  issued  although  such  remedy  exists. 
IVe  bave  heretofore  decided  tbat  this  court  has 
no  appellate  jurisdiction  over  the  judgments  of 
the  supreme  court  of  the  District  of  Coiumbta 
In  crimiaal  cases  or  on  habeas  corpus;  but 
wbether  or  not  the  Judgments  of  the  supreme 
court  of  the  district,  reiienable  in  the  court  of 
appeals,  may  be  reviewed  ultimately  la  Ibis 
court  Id  such  cases,  when  the  Taltdity  of  a 
italule  of,  or  an  authorltj  eKercim-d  under, 
the  Untied  States  Is  drawn  in  queKtlon,  we 
have  as  vcl  not  been  obliged  to  delermine. 
He  Chapman,  156  U.  B.  Sll  [89:4011.  A.Dd 
that  InqulTT  Is  Immaterial  here,  at  we  iiave  do 
doubi  that  the  courts  below  bad  Jurlidiction. 

Ltatt  denied. 


JOHN  BROWN,  PIff.  in  Err., 

UNITED  STATES. 

<See  8.  a  Keporter's  ed.  IflO-ioa.! 

Snviiiou$  inttruetion  in  a  murder  eaaa. 

An  Instruction  to  the  ]urf .  nn  ■  tiial  (nr  murder. 
that  it  I  he  peraun  hilled,  aiirlvetcliidivtdusl.  un- 

(«n'lii:it.  hpJieTlnii  lilm  to  tie  sometiod;  else,  and 
aefc-n<luiit  In  re<ls(lns  tlie  srresi  killed  ibe  de- 
coHteil,  Micb  kiJIIaji  irould  uol  t>e  murder,  t>ut 
would  be  mnnfluuKbter,  unless  Buch  kllllnir  woa 
done  tn  such  a  wa.v  ss  to  show  brutality,  trarbiir- 
Ity.  and  n  n-kketi  Hiid  ninliKnant  purpose,— Is  erro- 
neous. Bs  tue  Jui'7  mlBht  tiavc  Inferred  from  It 
tliat  Ihcv  could  reLiirn  a  verdict  of  miirdiT  he- 
Muso  Bloneof  the  ira^  or  mn<Ie  In  nhlcli  the  kill. 
Idii  wit!  done,  even  II  Ihi-  facts  otherwise  made  a 
ease  of  manMaiiHlKer  only. 

[No.  ees.) 

Submitled  Marth  5,1391.  Decided  Jvne  S.1S9S. 

E  ERROR  totbe  Circuit  Court  of  the  Dnitetl 
!lH(es  for  Ibe  TVcslern  Dislrict  of  Aritnn^as 
to  review   a  jodement  of  convlclion  an<l  sen- 
tence of  John  Brown  for  murder.     Reeened. 
Tlie  ftints  nrc  staled  in  the  opinion. 
J/r.  Wm.  H.  Crkvena  for  pialnliff  in  error. 
Mtnrt.  EdwKrd  B.  Whitnar,  Asslsiant 
Atlorae;  General,  and  Wm.  H.  Pop*,  for  de- 
fendant Id  error. 

101]    *Mt,  Jv^iee  H»rbui  delivered  the 
opinion  of  the  court; 

This  was  an  ludictmeDt,  in  which  the  de- 
fendant, a  white  man  and  not  an  IndlHn.wafl 
charjKd  in  one  count  wiib  the  crime  of  baTiDf! 
Ulled  and  murdered,  ou  the  Bib  day  of  Decern- 


KOKE.- 

«rr«K.'  ic 
Dana,  ah  HI. 


>  homletds  t>u  o#urs  In  molitiHra 


ber,  1891,  at  the  Cherokee  Nation,  tn  the  In- 
dian country,  and  within  the  western  district 
of  Arkaotas,  one  Jostah  Poorboy;  In  another 
count,  with  having  killed  and  murdered  oo 
the  same  day  and  fn  the  same  nation,  oountj, 
and  district,  one  Thomas  Whitehead. 

The  accused  was  convicted  of  the  crimes 
charged,  and  sentenced  to  be  bao^.  Upon 
writ  of  error  to  this  court  the  Judi^enl  was 
reversed  and  tbe  cAuse  was  remaodcd,  with 
directions  to  grant  a  new  trial.  Tbe  grounds 
of  Ihat  reversal  are  «el  forth  Ju  tbe  opinion  of 
Mr.  Jvttiee  Jackson  in  Rrotta  v.  United 
etalei,  150  D.  3,  «8  [37:  1010]. 

At  a  second  trial.  Brown  was  again  found 
guilty  on  each  count.  A  molion  for  a  new 
Irinl  bnving  been  made  and  overruled,  tbcac- 
ciined  was  sentenced,  on  tbe  second  count,  lo 
suHer  Ibe  p4int^bmcnt  of  death  by  hiinping, 
but  the  senleoce  on  tbe  first  count  was  post- 
poned "10  await  ibe  rculi  of  ibe  Judgment 
apnlnil  bim  for  killing  Whitehead." 

Tlii<;  writ  of  error  brings  up  for  review  the 
]udinnent  last  rendered. 

It  a]>peBTed  Id  evidence  on  the  last  trial,  as 
on  tbe  first  one,  thai  Poorlmy  and  Wliiicliesd 
were  in  seaTch  of  James  Craig  and  Waco 
Hftniplon  for  the  purpose  of  srtcsiing  tliem. 
Previous  tolballime.  Crnlg  had  beenarn-sled 
bv  a  depulv  mnrsbal,  Charles  Lamb,  upon  a 
ciiBrHi"  of  ailullery.  and  bad  escaped  from  Itie 
cuitoilv  of  ibal  olTiciT  T.amb  leetitifd  that 
be  bnd  verbally  aulliorized  Poorboy  to  arrest 
Cmi^'.  It  M-cati.  aUo,  tbal  Hampton  waiuu- 
der  ludlclmenl,  and  there  wnsn  warnnit  for  bis 
arrcil  in  the  bands  of  deputy*  niur<bnt  B.)nner. 

The  shooting  ocnirriAl  in  a  publii,'  ruitd, 
along  nbicb  Hnnipton,  Roach,  and  Urnivii 
W('(c  riding  (tbe  latter  riding  behind  Roaeb, 
on  the  same  horseV  about  nine  or  lea  o'clock  at 
niiihl,  when  an  effort  was  made  by  Poorboy 
amlWIiitebead  lonrri-st  Hampton  and  Rruwn. 
Tbctewas  evidence  lending  lo»bow*lbnifl02 
Broirn  (who  al  ibe  lime  of  tbe  killing  was 
uineleen  year!  of  age)  was  supposed  by  Poor- 
hor  flod  Wliilehcnd,  in  the  darkness  of  ihe 
eveninjr,  to  be  Crsig,  There  is  considerable 
conflict  in  tbe  evidence  as  to  what  occurred 
at  the  lime  Ihe  i^brioting  took  place,  but  it  la 
rensonsblv  certain  Ihat  ISrown  shot  and  killed 
either  Whilebead  or  Poorboy,  after  he  and 
Roach  were  compelitid  to  diamount  ftoui  their 

Afler  Ibe  court  had  completed  Its  charge  to 
tbe  JLirv,  the  accused   made  two  requests  for 


which   \ 


modilicnlions,  but  Ibe  giving  of  them  was  aC' 
companied  with  Ibe  admonition  that  Ibe  prin- 
ciples of  law  then  announced  were  to  be 
taken  in  connection  with  what  bad  been  pre' 


accuaed  was  as  follows:  "Tbe  evidence  In 
ihlscBse  shows  that  Ibe  deceased,  Poorboy  and 
Whitehead,  were  not  officers,  bul  were  acting 
as  private  citizens,  private  individuala,  with- 
out any  warrant  for  Bron-n,  and  having  no 
charge  against  Brown.  Therefore,  if  unin- 
tentionsllj  or  by  mistake,  believing  blm  lo  be 
be  somebody  else,  they  undertook  lo  arrest  the 
defendant,  aod  the  defendant  resisted  such  ar- 
rest, and  in  such  resistance  killed  the  deceased, 
or  killed  the  parties  atlemptiDg  lucb  aircM, 


.Coc^^Tc"-' 


ISM.                                        Okhtkai,  Laxb  Co.  t.  Laidlbt.                                     UH-IN 

fucb  killinj;  wnald  Dot  be  murder,  bul  would  ^    itw  appeJtaU  Juiiadtotloo  of  tfaM  oourt.  upo« 

be  DiBQsiauBhlcr"     Tbe   court   (rave   Ihts  In  wrilof  BrrorWxtatecouruon  thegrounil  thai 

■Irnciinn    with    ibla    modification:     "  DnleM  tbeobiiBstion  ola  oontract  haabeen  imwilrod, 

■iicb  killinB  wa»  done  in  turh  a  wflj  as  to  aboil  f "  *>*,  invoked jinlj  when  an  ■«  of  iho  lc«iil«- 

hnilaHlv   bBrbarllv    and  ■  wiHimI  «n(i  maliir.  ture  allegedto  bo  repugnant  to  the UnltH8t«W» 

-I^,  ™.,™I      Jl^'i.  _.r  h™  l„  th..  ».f  CoDWltiiHoti  ba.  been  decided  bj  the  itate  oourt 

DBDl  purpove.     ir   it  wai  done  In  that  way,  ,„ho„.iH  .^a^^  -h™  .„.«..a„.,„^  .- u. 


vaJId,  and  not  when  an  aoi  admitted  t( 


.  ,  .7i  L  J      «  " '        w  DH  vajia,  BDU  not  vaea  an  aoi  aamiLtc^^ 

lhM.it  would  Kill  be  murder."  valw  ha.  been  mMoonatrued  by  the  oourt. 


i?^'';f'*.f''!!L.^'?*   ''^u*?*   '^^''.TflS"  ^"^  «■    Wh^o  the  p«rt.e,  have  been  fuIlT  heart  in  »• 

whicb.  If  credited   would  hare  Justified  a  ver-  ^^unr  oo„^  at  Judicial  proceedingi.  ao  «rro. 

diet  against  ibe  ttelendflnt  for  manilaaghtei  neoua  decision  or  ■  tiaie  oourt  does  notdeprlra 

only.     I'pon   Uiat    eTldeoce,    doubtlesi,    ffat  Un  uoaucoeaarm  pan^  of  bit  property  without 

based  the  aliove  inatrui^tion   aaked  by  tbe  de  due  prooc«aof  law.wlibin  theUth  ADeodaieiit 

fendant.   If,  in  resUling  arrest,  be  ihowed  such  of  tbs  Dnltad  Btatpa  Oooititutlon, 

brutality  aod  barbarily  ae  indicated,  in  coddcc-  rwg  28>  1 
tion  witli  other  circumslaDcea,  that  he  did  not 

shoot  Bimply  to  avoid  being  wrongful);  arreal-  ^fff*"^  Uanh  g$  and  Apra  1,  189S.    Decided 

ed.  but  ia  exei^utlon  of  a  wicked  or  mullgijanl  June  S,  JS9S. 
purpose   to    lake   lite   unneeessarllj,  or  pur- 

auant   to  *onie   previous  urderslandinit  with  rNBRROR  lotbo  SupremeCourt  of  Appenls 

Hampion  ihsl  he  would  auist  in  (he  killing  of  ■*■  o'   tbe  StNle  of  Weat  Virgiuia  to  review  a 

Wbitehpmi  and    Poorboy,  or  eitber  of  them,  judEiDentof  Uiat  court  reverslusthe  judgment 

the  court  fhi>uld  hove  eo  modified  the  defend-  of  llie  Circuit  Court  of  Cabell  County.  Weal 

IO;J]iint'ii»ir>.lruclion  as(o  cxpreMlbnt  idea.  Virginia,  In  favor  of  the  di-fendant.  In  an  ac- 

fiul  tLf  iurv  might  well  iiave  liif.-rn-d.from  the  t<"n  °f  ejcciment  broiipht  by  John  B.  LnMley, 

instructioD,'  as   modified,   that   tbev    were   at  pl»inliff,  ogaiimt  the  Central   Land  Compauy 

libertv  to  return  a  »erilict  of  murder  because  of  West  Virginia  to  recover  a  Iract  of  land  in 

alooe  of  the  Kag  or  mode  in  which  the  killing  that  Btate,     A   motion  lo  dismiss  was  ar^ed 

naa   done,   even   if  Ihey   believed  that,  apart  "''li  ">«   meriln   ol  the  cafe.     DitinUted  for 

from  Ihc  war  In  wbicb  ilie  life  of  the  deceawd  teant  of  jyritd/aion. 

WU8   tnbcD.   Ihf  fuels   m.ide  a  case  of    man-  See  same  ease  below.  80  W.  V«.  505. 

claughter.DDI  of  murder    We  do  not  think  that  „                  .,,,.„                ,.„. 

■  verrtirt  o(  guilty  of  msnalaiieliter  or  mur-  •Slalem.nt  by  Mr.  JaiUee  Or»r:      [104 

der  shfH.ld  bsce  turned  alone  upon  an  inquiry  This  was  an  action  of  eieciment,  broughi  In 

as  to  Ihe  wav  tn  which  tbe  killing  was  done.  April.    1882,   m   the  circuit   court   of   Cabell 

The  inquiry  rilber  should  have  been  whether  rounly.   n  theslale  of  West  Virginia,  by  John 

at  tbe  momenl  ibe  defendant  shot  there  waa  1*-   Lnidlev  again  at   the   Ceolral   Land   Com 

ptwenT  .'uch  circumatancs,  taking  all  of  Uiem  T>anv  of  W  est  Virginia,  to  recover  a  Uact  of 

into  conticleralion,  Includiofi  tbe  uio<1e  of  kill-  1""''  m  ">»*  ■"'«■     The  malerial  facts  were  aa 

ing,  fl9  mndc  the  taking  of  the  life  of  the  de-  ioIIdws: 

ceiist'd  mnnKlHMshter  and  not  murder  anib  parties  claimed  title   under  bamb  H, 

Because  of  ibe  error  above  indicated,  and  G  Peony  backer.    On  Febuary  35, 1870  she. 

without  considering  olher  qucstionn  presenied  "^'^B  "^^  owner  of  the  tract,  and  the  wife  of 

by  the  assignments  of  error,  the  jmleoienHs  John    M.    Pennybacker,   executed,  wilh   her 

revereed  and  rbe  cause  remanded,  wiih  direc-  liuj^l»nd.  a  deed  purporting  to  convey  tbe  land 

tlon*  10  Bet  aside  Ihe  judgment  as  well  as  Ibe  'o  C.  P.  Huntington.     That  deed  was  duly  n- 

verdiit  upon  each   count  of   the  Indictment  corded,   ingelher   wilh  certlQcales  of  tbe   re- 

■ndgranl  a  new  trial.     Revened.  conler  thai,  on   the  same  day,   the  husband 

cnnic  before  him  and  acknowleged  It  to  be  hia 

Mt.    Juttice     Br*w*r    and     Jfr.   Jvttite  vtilunlary  act  and  deed  for  tbe  uses  and  pur- 

Brown  diiscDlcd.  poses  tlierein   mentionedi   and   that   tlie  wife 

came  before  him,  "  and   being  exatnioed  by 

me  privily  and  apartlfrom  her  husband,  and 

'    ■ '   J  Ihe  deed   aforesaid  fully  explained  to 
:,  tbe  said  Snrah  H.  G.  T'ennybacker, 

Bcknow'    '      J  -■    -    '      '     ■      ■"■      ■ 

JOHN  B,  LAIDLET. 

(Bee  6.  C.  Reporter's  ed.  IfO-lU.) 

bnpairinp  Miration  of  enntraet-juritdkUon  Company.'  On   January  28,  18fl3,  Mrs.    Pen- 

artr  tlatf  i'iidg,tuiit~du«  proceee  of  law.  nj  backer,  having  bocome  a  widow,  executed 

tnd  acknowledged.  In  due  form  of  law,  a  deed 

.■^  "^r  '"  '^n""'""''''  **">  provision  of  the  ,{   the  same   land   to  lAidley.     These   deed* 

"""^  "'"'"  '^" '"""  '*•'-"  ""'"*•  '"••  were  duly  recorded. 


States  Ciinsiitutlon  whtob  declares  U 

rontracts,  not  onlj  must  tbe  obliinitlon  i.        -^rt-    t    ■  -n  .   j    .l  .  ,      , 

„.  .  ...,.(r»ct  have  beeo  Impaired,  but  It  mnst  ^-  1884,  Iji.dley  requested    the  court  toio- 

harebeen  impaired br  some  act  of  tbe  leKlala-  «'■""  "■«>'?  ""■*  ""J  ^1^  "'  ^r.  and  Mre. 


It  onl7  must  tba  obliRsdon 
uvepowerof  i be aUie. aod not : 


HVO  power  OI   loe  aiaie.  aod  DOtBraOeOMIOn  OI     ■  cuujuotBci  uumcjcu  ujs  luivicni  lu  mc  iBuu: 

lia  Judicial  iler«rtmeot  unlr.  but  that,  if  sha  waa  hia  wife  at  the  time  of 


NoTE.~Ai  toJurUdletlonIn  CAc  [United  81if at Su- 
prtme  Onirt,  inhere  Fedtrat  vu«t ion  ariate,  ur  wlurt 
■radrovn  <n  fwritlan  ttnlula.  Irtalu,  or  ni>nal(Ju- 
Hon.  tec  notei  to  Martin  v.  Hunter.  4: MT;  Matthews 
V.  Zane.  ft  BW:  and  WllJiuins  v.  Norrls.e;  B71. 
.  ^  tajmrMOldMn  <if  XJmtA  ^ala  Svpremt  Onirt 

lU  c. ». 


to  deciart  etait  law  soldoi  In  eonjllel  wlCi  irof*  Con- 
MiliUUm.'  lo  rmlti  dtcna  of  elait  courli  oi  to  eon- 
itrucliim  0/  ilaU  latet,  aae  notes  to  Hart  v. 
I^mpblte.  T:  tOt,  and  Oommorolal  Bank  of  Clnoiik 


ovGi.)i>'^k 


lOi-lO? 


Sdpbmu  Uocrt  or  r 


t  Ukitkd  Set±TEa, 


Oat.  Tuuf, 


Ha  expcutloD  and  ackDowIedgmeDt.  tt  waa  not 
Tatid,  ao  far  as  It  purported  to  be  her  deed. and 

did  aot  convej  any  Intereat  abe  mfght  bave  in 
tbe  land,  and  could  not  operate  by  way  of  ea- 
toppel  Bgainat  ber  or  her  granteca.  The  court 
declined  to  give  Ibis  inatructioo;  and  »  verdict 
was  reti'TDM  (or  the  Central  Land  Companj. 
aod  JuagmeDl  rendered  thereon.  Laidley  look 
tbe  cHse  by  writ  of  error  to  tbe  supreme  court 
of  appeiilB  of  Weat  Viretnia.  nbicb  in  Novem- 
ber, 1897,  held  that  the  Inatrurtloo  requested 
by  LaJJley  sljould  Imve  been  pven;  aod  that 
the  wife's  scknowkJ^ment  was  defecllve.  be- 
cause ll  diet  not  allow  tbst  ahe  had  met  all  the 
105]  rtqiiiremenis  of  Ibe  Code  of  West  "Vir- 
giclaof  IHflli,  cbap.  73.  ;:  4  (copied  In  Ihe  mar- 
gin*), wbicb  the  court  held  to  be  llip.[Bl:e  should 
arknonlrdgc  the  deed  to  be  ber  net.  »bould  de 
clare  that  she  had  willingly  executed  it,  and 
■hould  declare  lliat  she  did  not  wi>!b  to  relnirt 
it.  Tbe  court  accordingly  reversed  the  Judg 
menl.  and  ordered  tbe  verdlcl  in  be  set  asiilt, 
and  a  ntw  Irlal  had  in  Ibe  e[rcuil  court  of  Cu- 
bellcnuniy.    80  W.  Vs.  505. 

In  March.  18>«.  Ibe  Crniral  Land  Compnny 
filed  in  tbe  county  court  a  bill  In  equily 
Bgaiast  I^^ldley,  allegin^r  thai  HunlinpioD, 
Ibroueb  bisajrent,  Laidlev's  fnrher.  purebaBed 
from  Mr.  and  Mrs.  Pcniivbacker  Ibe  wiinlc 
llll>-in  ihc  land,  and  paid  the  price  of  |l  1,000, ! 
whirli  wns  UiPH  lis  full  value,  and  look  pns  , 
H-f^ii'D  of  it  under  the  deed  of  Fehrunry25,| 
la;0,  and  held  It  unlil  hia  couveyiince  to  the  i 
Cenlnil  l..and  Company,  which  had  eioce  been 
in  pnsM>!^slon  tbereofj  that  Lnidley  iiroeured 
tbe<lrid  of  Jununry  20.  1683.  from  Mrs.  Peu- 
nvli:itl><'r  frauduleiiily.  and  wtib  notice  of 
all  llif'-c  fnctB,  and  tor  the  price  of  only  (500,  | 
altliDugb  Ibe  land  had  greatly  ioerensed  Id  | 
vulnr;  that  Ihc  supreme  court  of  apiK'nU,  In 
tbenrllonof  ejectment,  bad  decided  that  The 
ctrlillciitc  of  acknowledgment  was  defective 
In  law,  umt  consequently  tbe  deed  did  not  con- 
Tey  ber  title  to  lluulinglon,  and  Iberefore  re- 
versed the  jiidgnti'tit  of  the  court  below,  and 
remandrd  tlic  case  for  a  new  irial.  Tbe  bill 
cbargiil  Ibal,  under  and  by  virtue  of  that  de- 
cision of  Ibe  supreme  court  of  appeals,  the 
haal  title  was  In  I^nidley,  but  that  be  held  it 
in  trust  for  the  Central  Lund  Company,  and 
prayed  for  a  declaretioo  and  eicculton  of  Ibe  ! 
trust,  aud  for  an  InluDCtlon  against  the  aclton  { 
at  law,  and  for  further  relief.  That  bill  nna' 
dismiKsi'd  upon  a  hearing,  and  tbe  decree  of 
dismissal  was,  on  appeal.  afHrmed  by  the  au- 
preme  rniirl  of  ap|)eals  lu  February,  1889.  82 
W.  Va.  131. 


bi'll  county.  Tbe  Central  Land  Compnny  re 
riuesteil  Ibe  court  to  iosiruci  the  jury  thai,  if 
they  found  from  the  evidence  that  Huniing- 
loii  puTchaseil.  paid  for  and  look  poaseasion  of 
tiic  land,  and  afivtwurds,  aod  before  Ibis  ac 
lion  waa  brought,  conveyed  it  to  the  Crntrnl 
Land  Company,  which  took  and  aluce  hehl 
poisessioo  thereof,  tbcn  by  seclioD  8  of  arlicle 
11  of  the  CoDstitulion  of  the  state  of  West  Vlr- 

•When  a  husband  and  bis  wife  have  ttjnied  ■  writ- 
Init  purnoninR  to  convey  real  estate,  stie  may  ap- 
pear iMfora  a  reconler  HutbDrtml  to  admit  sucti 
wrltlDK to  record  lnhlaulDcc,aDdlf,OD  belnaeiaia- 


ginia,  adopted  by  Ibe  people  thereof  In  1868; 
and  by  aeciion  4  of  chapter  78  of  th«  Coda  of 
Weat  Virginia  of  18«8,  which  section  4  waa 
taken  trom  tbe  Code  of  Virginta  of  18W,  and 
waa  in  force  in  tbe  territory  Included  in  tbe 
state  of  West  VlrRiaia  at  the  lime  of  tbe 
adoption  of  Ita  Conatilulion:  and  by  tbe  settled 
conatniction  and  interpretation  wbicb,  before 
Ibe  formation  of  Ibe  stale  of  West  Virginia, 
bad  been  given  lt>  tbii  section  by  the  supreme 
court  of  appeala  of  Virginia  In  the  casea  of 
Ifaintoa  v.  Bandnlpht.  12  Leigh.  41Si  Sittr  v. 
tfctTfannefton,  3GraI[.  280,  and  Grawv.Zum- 
bro.  14  Gratt,  501,  the  deed  of  February  ZB, 
1870,  from  Mr,  and  Urs.  Penny  backer  to  Hun- 
tington, acknonled^  as  aforesaid,  was  auf- 
flcieot  to  pass  to  him  all  the  right,  tille,  and 
interest  of  l)oth  the  husband  and  the  nif«  in 


struct  the  jury;  and.  at  Leidley's  request,  in- 
structed tbem  Ibatlf.  at  tbetiroeof  the  eiecu- 
lioQ  of  the  deed  of  February  23,  1670,  Mra. 
Pennjbacker  was  a  married  womac.  that 
deed  Kaa  absolutely  void  as  to  ber.  and  passed 
no  title  of  hers,  legal  or  equitable,  to  Hun- 
liDglOD;  and  by  her  deed  of  January  26.  1882. 
Laid  Icy  became  vpsied  with  all  her  title  and 
interest  in  the  land. 

The  Central  Lend  Company  excepted  to 
the  refusal  to  insituct.  and  to  the  iostruciion 
eiven;  and,  after  verdict  and  Judgment  for 
I.aidley,  presented  to  the  supreme  court  of  ap- 
peals a  petit  inn  tora  writ  of  error,  which  was 
refused  "  because  the  court  is  of  opinion  Ihat 
the  judgment  complained  of  la  plainly  right; 
and  the  petitioner  desiring  to  present  to  the 
Supreme  Court  of  the  United  Slates  a  petition 
for  a  writ  ot  error  from  this  Judgment,  leave  is 
hereby  given  to  tbe  pelitiontT  to  withdraw  tbe 
petition  and  transcnpt  ol  record  aforesaid  for 
Ibat  purpose." 

*The  Central  Lund  Com panylbereup-[107 
on  sued  out  Ibis  writ  of  eiror,  and  assigned 
the  following  errors; 

"1st.  Thai  the  purchase  of  Ibe  said  land 
of  the  said  Penny  backers,  and  tbe  said  deed 
conveying  the  same,  became  an  executed  con- 
tract,  which  no  action  of  the  judiclarj-  of  the 
slate  of  West  Virginia  had  any  rifibt,  au- 
thority, or  poner  to  impair  or  inviilidate  by 
chansJog  the  settled  conslruclloo  of  bald  section 
4  nf  chapter  '8  of  the  Code  of  West  Virginia  ot 
16CS." 

■■2d,  That  under  and  by  Tlrlue  of  seclion 
10,  arlicle  1.  of  the  Constilutton  of  the  United 
Slates,  no  slate  is  permitted  to  pass  any  taw 
impairing  the  obligallon  of  contracts;  that  the 
Blatutoty  construction  of  the  laws  of  West 
Virginia,  as  it  existed  when  tbe  contract  was 
made,  governed  the  rights  of  parties,  and 
rlghis  vested  under  such  eiisling  constructions 
of  the  then  laws  cannot  be  devested,  under  said 
clause  of  the  Conslitution  of  the  United  Slates, 
by  a  eulwqiient  deciclon  of  tbe  slate  courts 
holding  contracts  invalid  that  were  valid  when 
made;  such  decislonsof  the  state  courts  are  con 
trary  to  the  Constitution  of  the  United  Slalea." 

I  her,  she  ackDowledBe  the  same  to  be  twr  aot,  and 
declare  Ihat  abe  bad  willingly  executed  the  aame, 
and  duef  not  wtsb  (o  retract  It.  sucb  prtv^  ei- 
amlnatioD.  icktiowledameTii.  and  declarartoc  shaU 
ib«D  be  recorded  by  auoh  recorder  In  bla  olBaa. 


,Coogti< 


CurcitAi.  Laxd  Co.  v.  Lxaaxt. 


107-lM 


"  8d.  BccauH  tbete  appeara  on  the  record 
of  laid  cause  a  Federal  qiieatloD  In  Ibfa:  that 
Ibe  rautls  of  West  Tlrglnia,  In  contlruiog  tbe 
aald  ataiute  rrlatlog  to  de«da  and  acknonTodg- 
meoto  ifaereof  ao  aa  to  lovalidale  tbe  laid  deed 
to  C.  P.  HnDllDgton.  uoder  wbicb  ;our  peti- 
tioner clalma.  cbaoRed,  without  legialalive  ac- 
tioD,  tbe  aetiled  and  ealabliabed  cODiuuciioo 
wbith  existed  at  tbe  limeof  Ute  eiecntion  and 
dcilTerf  of  laid  deed,  which  la  ccvitrary  to  tbe 
Conatilutlon  of  the  United  States;  and  that 
tbere  ia  a  Ftderal  question  ralaed  by  aaid  rec 
otd  in  Ibis;  that  the  aaid  dedsioD  of  tlie  cir 
cuil  court  of  Cabell  county,  wbicb  underlnket 
to  (^pprive  jour  petitioner  of  lill  pTOpiTty.  ia 
witbout  due  process  of  law,  retroactive  in  its 
effect,  and  uacoaatltutiDDRl." 

Laidley  moved  lu  di-imlu  tbe  writ  of  error, 
for  want  of  juHsdIctioD:  and  tbe  motion  todis- 
misa  waa  argued  with  the  merits  of  the'  case. 

Mlrttrt.  F.  B.  Enalow,  J»meB  H.  Farifu- 

■oa.  and  B.  0.  Siinnu  for  plaintiff  in   error: 

There  la  a  Federal  question  Involved  In  this 

Gttpeke  Y.Dubugue.K  U.  8.  1  Wall.  176. 
206,  2U6  (17:  920.  ^1);  Chirngo  v.  Slieldon,  It 
U.  S.  9  Wall.  60,  66,  Q6,  (19:  .Wf  697);  OUbU 
Y.fbaitdulMe  Counlg Suprt.  »3U.  S.  16  Wall. 
0T8.  690.  ««  (21:  B82.  380.  3H7):  Doaglait  v. 
Pikt  Co'inty,  101  U.  S  077.  8-6.  0^7  (25;  BOS. 
971);  Lo'iiiiana  v.  Pilthvrs,  10.>  C.  S.  2W,  2U4, 
2»5  (20:  1090.  ll'O.'i.  lODIi);  A»,ki»->n  v.  ^"t-i 
A«na  Tup.  116  U.  8.  36S.  861.  863  (29:  033- 
635) 

Mttm.'W.  E.  ChlltOD,  Jamea  F.Brown, 
John  B  Senna,  aod  John  B.  Laidity  for  dc- 
fendaot  In  error: 

When  Ibe  Judgment  of  a  stale  court  can  be 
aus'aincd  on  two  distinct  grounds,  one  of 
which  Involves  a  Federal  quest  ion  and  one  does 
oni.  tbe  Bupri'me  Court  of  the  United  Statea 
bas  no  ]uri«(iictlon  to  review  the  Judgment. 

laount  V.  Walktr.  134  U.  S.  AOT  (38:  lOSQ); 
Btatty  V.  Benton.  IRS  U.  S.  3-1-1  r84:  124):  San 
Francitcb  v.  ItMtll.  183  U.  8.  65  («3:  570);  Hop- 
ti'ni  V.  MeLuTt,  133  U.  8.  380  ()!3:fleoi:  llak 
V.  Aiert.  182  D.  8.  G54  (S8:  44-J);  .tfarmw  v. 
BHnklty,  139  0.  B.  I7»  013: 6.'i4l:  De  iiavuurt 
V.  GaUlard,  127  U.  8.  216  (32:  12S):  Adavu 
County  V.  BiiHinffton  if-  M.  H.  R.  Co.  113' 
U.  B.  128  (28:  67(();  Crottle^  v.  New  OrUant.  ' 
108  U.  a.  105  (27:667);  l^nla  Ona  CouiUy 
«upr».  V.  8ai.ta  Orvi  R.  Co.  Ill  D.  8.  3S1  (2.-: , 
458);  McManu*  v.  {/SaUUan,  91  U.  B.  .-iTS 
(23:  H90>:  Jenn^ia  •£  P.  R.  r„.  v.  Portland  A 
K  It.  Go.  81  D.  S.  23  (20:  WO):  Murd-ek  v, 
MemphU.  87  D.  8.  20  Wall.  5S)0  (22:  429);  Nev 
OrUant  Waterw>Ttt  Co.  v  Louniana  Sugar 
Bef.  Co.  125  D.  S.  18(31:607), 

If  the  judgment  could  have  been  based  on 
the  agreementof  September  6.  t8B8.  nc  Juris 
diction  could  be  taken  by  ibis  court  upon  the 
ground  ot  a  supposed  Federal  quention. 

Tbe  meaolnf  end  intent  of  the  state  alatute, 
and  not  Ita  validity  or  constilutionalltj.  Is  the 
•olequesUon  Involved  in  plaintiff's  InHlruction 
number  five  (S).  If  it  appears  Ihiit  the  deci- 
sion of  tbe  slate  court  turned  upon  tbe  con- 
airoctloD.andnnt  tbe  validity  of  the  state  aiat- 
nte,  this  court  has  no  Jnrlvdictlon. 

Gommertial  Hank  of  Cineinnati  v.  Bufking- 
hm.  4«  U.  B.  «  How.  817  (IS:  1«9):  Grand 
Uf  D.  8. 


Qulf  B.  4  atv.  Oo.  V.  Marthail.  03  U.  8.  10 
How.  166  (18:  938):  Ormn  v.  !feal.  31  U.  8.  fl 
Pel.  291  (8:402):  .HeBriatv.  Iloev.  36  U.  8, 
U  Pet.  167  (9:6731;  RImindovfv.  r,i;hr,-ja 
U.  8.  10  Wbent.  169  (6:  WO  -.Kiioiv.  E^tc'-ingt 
/lank  of  Viryinia.  78  U.  8.  13  Wall.  879  (20: 
414);  Furman  t.  Nidiol.  75  U.  8.  8  Wall.  44 
(19:  370);  Mifiimtmi  it  M.  S  C^.  v.  B'ick.  71 
U.  8.  4  Wall.  181  (IH:  883):  M,i,>iiiiii>pi  iH.  R. 
Co.f.  MeCIurf.  77  U.  B,  10  Woll.  511  (19:  »7): 
Burgeu  *.  Stliqman,  107  U.  S.  83  (27:  ^5); 
CtowU  v.  BaadtU,  85  D.  8.  10  Pel.  368  (9: 
458). 

It  must  afflrmatlvely  appear  from  tbe  record, 
not  only  tbnl  tbe  right  under  the  Coustliutlon 
was  specially  set  up  or  clsimed,  but  al$i>  that 
it  was  acted  upon  by  tbe  slate  court  and  de- 
cided adversely  to  the  claimant,  or  Ibe  juri<.dlo- 
tion  does  no!  e:(lst. 

It  cannnt  be  said  that  by  giving  io-itrui-tioa 
Dumber  five  for  Llodley,  the  court  acieil  on  a 
riRbt  spcdnlly  set  up  or  claimed  bv  Ibe  |il»ln- 
llff  In  error,  under  the  Consiitntloii  of  the 
United  Suites. 

Cook  Counts  y-  Calumet  A  C.  Oinat  i6  D. 
Oo.  138  U.  8-  635  (84:  1110):  r«.i.  d-  P.  R. 
Co.  V.  SoulAern  Pae.  Co.  137  U.  S.  4S  (:U:614)j 
GiappfU  V.  BrndthaiB.  128  U.  S.  13J  (33:  3S9): 
DeSautun  v.  GaiUard.  127  U.  S  216  (83: 
1'26):  Hrookiv.  HiiMauri,l2i  V.  ».  391  01:  454); 
Drtroil  Cilfi  R.  Co.  v.  'JiiChard.  114  U.  S.  138 
(26: 118); Sufgufhnnna  Room  Co.v.  H'-ar  ISfiiieh 
Boom  Co.  ItO  U.  8.  57  (28: 691:  Si«inini.ia»  r. 
yebraikn.  116  U.  8.  64  [M:  .ISSl:  CAo'ilfia  ». 
'.■I'Jmn.lll  U.  8.  200  CM:  400);  Rri-rr.  t.CoIo- 
rndo,  106  D,  8.  07  (27:  1331:  .l/ici-fjVM  J-  .If. 
R.  Go.  V,  Bo<A.  71  U.  8.  4  Wall.  177  (13:  381); 
MiUiLm-ry.  HartHpee.lS  U.  S.  6  Wall.  ^53 
(18:  829). 

A  right  under  the  Conslllutiou  of  ibi'  United 
States  wns  nni  gpecinlly  set  up  or  claimi.'d  in 
defeodatii's  instruction  number  one  <lj:  nod 
If  to  ll  does  not  affirmatively  appear  from  th« 
record  Ibat  the  court  acted  oo  thni  iim'Stion 
and  drcided  tbe  same  ngainsi  the  pliilutitl  in 
error;  but  the  court,  for  augbi  thni  appears, 
refu.ied  the  instniction  on  entirely  diffi'ii-iit  and 
dinimct    grounds,    which  have   been   already 

Tbe  mere  Tart  that  the  Male  court  held  the 
deed  to  be  void,  nben  this  court. if  tbe  rase 
bad  bveii  before  it,  might   have  held  tbe  samo 

deed  L'oud,  presenia  no  Feilemi  que>ilon. 

Knox  V.  Ej-rhange  Rank  of  I  hfji'-i".  79  U. 
8.  12  Wall.  879  (20:  414);  .}tinii>ii-P'  'f  it-  B- 
Oo.Y.ilock,n  D,  8.4  Wall.  177(18:  8'*1). 

Mr.  J'lftice  Gray  delivered  the  oplaloa  of 
the  rourt: 

Tbe  questions  upon  the  merits  of  thla  case, 
discussed  at  lenpth  by  counsel,  were  whether 
tbe  Bupreme  court  of  appeals  o[  West  Vlnriola 
rightly  coDftrued  the  priivision  ot  tbe  Code  of 
that  stale  of  1838,  which  was,  and  was  admit- 
ted 10  be.  In  all  material  respecis,  a  re  enact- 
ment of  Ibe  corresponding  prnvislou  of  tba 
Code  of  Virginia  of  1860,  prescribing  tbe  form 
of  acknowledt'Mient  by  a  married  woman  of» 
deed  of  real  estate;  and  whether  tbe  court  below 
gave  a  conslriirlion  of  that  provision  less  fav- 
orable to  Ibe  VHlidity  of  auch  a  lUcd,  than  had 
been  given  In  it  bf  its  own  earlier  decisiooa, 
and  ^  ttK  bigheal  court  of  Vlcglnla  before  tba 
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rreatlon  of  fte  itale  of  West  Vfrgliila.  Tbose  I 
queslloas  are  not  free  from  dlfSi^uIly:  and  tbia 
court,  brfore  undertnklne  to  pass  upno  them, 
must  be  satisfied  that  It  has  jurisdiction  to  do 

•0. 

The  grounds  relied  on  for  Invoking  the  »p- 
pellnte  jurisdiclion  of  this  'court  are.  in  aub- 
sunce,  that,  bv  the  decision  of  the  supreme 
court  of  appeals  of  West  Virginia,  irilhoulany 
lepslaijvp  aciioD,  the  obtinition  of  the  contract 
coDtninedinthedeed  froroMr.  and  Mrs.  Penny- 
bncker  to  Huutrngton,  (be  grantor  of  iLe  plain- 
tiff in  error,  baa  been  impaired,  and  Ihe  plain- 
tiff Id  enor  has  been  deprived  of  its  propertjr 
without  due  procesa  of  law. 

Assuming,  wiibont  deciding,  tbat  tbeie 
grounds  were siifflcieDllT aud  seasonabl;  taken 
in  the  courts  of  West  Virginia,  we  are  of  opin- 
ion that  Ihev  present  no  Federal  qnestioQ. 

la  order  lb  come  witiiin  the  provisioo  of  the 
CoDSIiluiioQof  tbe  United  Blules,  which  de- 
cliirea  llint  no  state  shall  pass  any  law  impair- 
ing Ihe  olilijTrttlon  of  conlracta.  not  onlj  must 
tLeobtigmioa  of  aconiract  bavc  been  impaired. 
but  It  mu3l  have  been  Impaired  by  some  act  of 
tbe  legislative  power  of  Ibe  stale,  and  not  bj  a 
deci'loD  of  its  judidRl  depart  meat  only. 

The  appellate  Jurlsdiclton  of  this  court, upon 
llOJ  writ  of  error  "lo  a  sUte  court,  on  tbe 

f;round  that  iheobitgntion  of  aconiraet  haslMien 
mpnirei:,  cnn  Ik  invoked  only  when  an  act  of 
the  lecisiature  alleeed  to  be  repucnant  to  the 
Consiiiu'ioo  of  the  Uniicd  Stales  nas  been  de- 
cided by  the  state  court  to  be  valid,  and  cot 
when  so  act  admitted  to  be  valid  has  been  mis- 
construed  by  Ihe  court.  The  statute  of  West 
YirFtinia  i»  ndmittcd  to  have  been  valid,  whplber 
It  did  or  did  not  apply  to  the  deed  in  queslion; 
and  it  uecesssrily  follows  that  the  queslion 
iiibmiited  to  and  decided  by  the  state  court  was 
one  of  coustiuclion  only,  and  not  of  vnlidity. 
If  this  court  were  to  assume  Jurisdiction  of 
this  cn^e.  Ihe  question  submitted  for  its  decision 
would  tie  not  whellier  the  statute  was  repu?- 
nani  to  Ibe  CoDstituiioQ  of  the  United  Slates, 
but  wliether  the  biglicst  court  of  tbe  stnle  has 
erred  in  its  construction  of  the  statute.  As  was 
Mid  by  this  court,  speaking  by  Jfr.  Juttirt 
Qrier  Id  such  a  case,  as  long  ago  as  1IM7,  "It  is 
the  peculiar  province  and  privilege  of  the  stale 
courts  to  construe  their  own  statutea;  and  it  is 
DO  part  of  the  funclinniof  this  court  to  review 
their  decisions,  or  assume  jurisdicllon  over 
them  on  the  pretense  ihit  their  judgnienis  have 
Impaired  the  ohiigntion  of  coniracts.  The 
power  delegated  to  iis  is  for  the  restraint  of 
UDCODStiiniioual  legislntton  by  the  states,  and 
not  for  the  corrertiou  of  alleged  errors  com- 
mitted by  their  Judiciiiry,"  Commercial  Bank 
ofCinfinnntiM.  Buckingham.  AiV.Si.  6  How. 
BIT,  843  [13:1S9.  181];  Ijivilrr  i.  Walker.  65 
C  B.  14  How.  14B.  I,'>4  [14:  364,  8861. 

It  wu  asid  by  Mr.  JvtUce  Hilier.in  deliveriiig 
a  later  judgment  of  ibis  court:  "We  are  not 
authorized  bv  the  Judiciary  Act  to  review  the 
Judgmenisotihestalecouriabecauselbdr  judg- 
ments refuse  to  give  effect  to  valid  contracts, 
or  IkCbum  those  judgments,  in  their  effect. 
Impair  ibe  oblicntlon  of  contracts.  If  we  did. 
every  case  decided  in  a  stale  could  be  brought 
here,  where  the  party  selling  up  a  cnnlrnct 
alleged  that  the  court  bad  iaken  a  dlffereat 
Tiew  of  tu  oUtgatioa  to  thM  whlcb  be  held." 
M 


hangtB 
363  [30:414,415], 

The  same  doctrine  was  stated  by  Jfr,  Juttiee 
Harlan,  speaking  for  this  court,  aa  followa: 
''The  state  court  may  erroneously  determine 
questions  arising  under  a  cootnct  which  cod- 
slitules'thebasUof  tbe  suit  before  it;  It  [111 
may  bold  a  contract  void  which.  In  our  optn- 
lOD.  Is  valid;  it  may  adjudge  a  contract  to  be 
valid  which,  in  our  opinion.  Is  void;  orlta  In- 
terpn-tation  of  the  contract  may.  In  our  opin- 
'""    be  radicslly  wrong;  but,  in  neither  of  sncb 


f protecting  the  obligation  of  contracts  against 
oipairmenl  by  state  legislation,  and  under  the 
exisllni;  statutes  deflning  and  regulaliag  Ila 
jurisdicllon,  unless  that  judgment,  in  termsor 
by  its  necessary  operaiion,  gives  effect  to  some 
provision  of  thestateConstilution,  or  some  leg- 
islative enactment  of  the  slste,  which  is  clninied 
by  tbe  unsuccessful  party  to  impair  the  oiiligii. 
tion  of  the  particular  contract  In  questino." 
Lekirih  Water  0>.  v.  Eaiton,  121  L.  8.  38S, 
892  [30:  10r,9.  1060]. 

Many  other  decisioos  of  IhU  court  to  tbe 
same  effect  are  cited  In  that  case.  See  also 
Nm  Orteant  WalerKorkl  Co.  v.  Louitiana 
Sugnr  Bef.  Oo.  135  U.  8.  18,  80 [81:  807.  812]; 
St.  Pa-l  M.  A  il.  R.  Co.  v.  Todd  County.  143 
U,  8.  282  [35:  1014];  Broun  v.  Snuirt,  145  U. 
8,  454  I3«:  778];  Wood  v.  Brady,  160  D,  8.  18 
[37:  981]. 

The  decisions  died  bf  the  plnintiff  In  error 
to  siippurt  tbe  jurisdiction  of  tliis  court  in  thu 
case  at  the  bar  were  eilber  caaes  In  wliicb 
the  writ  of  error  was  upon  a  judgment  of  b 
state  court,  which  gave  elTecl  to  a  statute  al- 
leged to  Impair  Ihe  oblignlioa  of  a  contract 
mnde  before  any  such  slalute  existed,  as  in 
Lotmi'tna  v.  PiMurg,  105  U,  3.  278  [28:10110], 
In  C/iicaoo  L  In*.  Co.  t.  yetdlei,  118  U.  8.  674 
[28:  10S4],  and  In  Moiile  <t  0.  R.  Oo.  v.  Ten- 
nfuee.  153  U.  3.  480  [33:  703],  or  else  the  writ 
of  error  was  to  a  circuit  court  of  the  United 
Rtales,  bringing  to  this  court  tbe  whole  caae, 
including  the  questloD  how  far  tbe  courts  of 
tbe  United  Stales  should  follow  the  decisions 
of  Ibe  highest  court  of  the  state,  as  In  (Jelpckt 
V.  Bubnque.  88  U.  8.  1  Wall.  175,  206  [17:520, 
n2S\;Oteolt  v.  Fond  du  Lae  County  Suprt.  %'i 
tl.a.l8  Wnll.  678. 690  [31:  383. 886];  Ooup?n*T. 
Pike  County.  101  U.  S.  677,  886  [2.1:  063.  971]; 
Anderson  Y.  Santa  AnTia  TVp.  116  U, 8,336,^*1 
[29:  833,  6341,  and  other  cases  cited  In  LohM- 
ana  v.  PilOmrf,  105  U.  6.  378,  290  [26:  1090. 
lOilO]. 

The  distinction  as  to  tbe  aathority  of  tbii 
court  between  writs  of  error  to  a  court  of  tbe 
United  Blates  and  writs  of  error  to  Ihe  highest 
court  of  a  slate,  is  well  illuslraled  by  iwo 
*of  the  earliest  cases  relating  to  muoici-  [113 

tial  bonds,  in  both  of  which  tbe  opinion  wasde- 
ivered  by  Mr.  Jutliee  Swayne,  and  in  each  of 
which  Ihe  queslion  presented  was  whether  tbe 
Constitution  of  the  slate  of  Iowa  permitted  tbe 
lep-islature  to  authorize  municipal  corporation* 
toisousbonda  in  aid  ot  Ibe  construction  of  a 
railroad.  The  supreme  court  of  tbe  iiate,  by 
decisions  made  before  the  bonds  in  queation 
were  issued,  had  held  that  il  did;  buC  by  de- 
cisions made  after  they  had  been  Issued,  held 
that  It  did  not.     A  judgment  of  the  district 
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court  of  the  Unlttd  Statu  for  the  district  of 
Iowa,  followioff  Ilie  later  decliloui  of  the  state 
court,  tru  rerlewed  on  the  mrrita,  and  re- 
Teraed  by  this  couit.  for  mlicoiutnictloD  of  the 
CoiutUutioD  of  Iowa.  Qalpekt  t.  Dubuqun,  66 
U.  8.  I  Wall.  170,  Sm  [17:  520.  585].  But  a 
writ  of  error  to  review  one  of  those  decisioDB 
of  lite  Bupreme  court  of  Iowa  was  dlsmisBed 
for  w&Qt  of  Jurisdiction,  because  admiltW  the 
CooaliitUioD  of  the  alale  to  be  a  law  of  the 
slate,  within  the  meaoiDB  of  the  piovlaioo  of 
Ibc  CoDSiitution  of  the  United  Statea  foibid- 
dluBi 
ligaiic 
' iKLriK-iion  II. ,,,. 

IcClvre,  77   U.  8.  10  Wall. 
611,  515  [19:907.  89tl]. 

Wbeu  Ihe  parties  have  been  fully  heard  in 
the  refiulur  course  of  judicial  proceMlitiea,  an 
errooeous  decision  of  a  state  court  does  not 
deprive  the  unauccessful  party  of  bU  property 
without  due  process  of  law.  within  the  14lh 
Amendnii^Dt  of  the  Cooatimtion  of  tbe  United 
Statea.  ll'oH'w  7.  «»utiNeI,  98  U.  8.  90  [23, 
BT8];    fktid  t.   Amotkeag  Jtfi.   Co.  118  U.  8. 


Baekti;  157  U.  B.  655  [89:  M5]. 

Thi»  court,  therefore,  baa  no  authority  to  de- 
cide the  main  questions,  argued  at  the  bar, 
wbellier  the  decUion  of  the  supreme  court  of 
■ppt-sls  of  W«bI  Virginia,  Id  eBecl,  and  erro- 
neoualy,  overruled  the  prior  decislona  of  that 
court,  and  of  Lbe  supreme  court  of  appeals  of 
Vlr^nia  before  West  Virgiola  becauie  a  sepa 
rate  state;  and  tbe  writ  of  error  must  be  dis- 
misssed  for  want  of  jurlsdiciiou. 


tlre.ezeoutlTe,  orjildlotalactaof  anntberDallon, 
tkavlDir  due  reguil  tolntemMlooaldutyandcou- 
venteaoe.  and  to  tbe  rlgbts  ol  Its  own  dlliona  or 
othen  wbo  are  under  tbs  proteotioa  of  tts  lawa. 

*.  Appearanoe  by  a  citizen  ot  New  York  harln* 
bis  prlDClpal  place  ofbuslneaa  In  tbe  city  of  New 
York  and  a  atorebouae  and  BRVnt  in  Farts,  where 
he  purcbased  but  did  not  sell  Koods,  !□  asultloa 
French  court,  and  carrying  it  on  tu  prevenl  hia 
propcTtr  In  Farls  not  In  tbe  cuatody  of  the  court 
rrom  bclDB  taken  on  Judsmect.  xlve  ttaat  court 
JurlsdtallflD  of  bli  person. 

li.  Allowlnr  pJalndff  to  UaOtj  without  oatb  or 
cnMB-eiamlnstlOD.or  admtttlns  pxpers  In  eri- 
dcnoe,  !□  France.  BoconllnK  to  tbe  Uns  ddi] 
practice  of  tbat  country,  is  not  sumcient  around 
for   Imneacblng  tbe  forcisu  Judgment    in  tbis 

A.  A  InrciRD  Judjinientfor  money  In  lavcrot  hcII- 
lien  of  tbe  foreien  country  ■gBtnst  a  cillicn  of 
this  country,  rendered  by  a   comrctent  court 


n  Dtth 


Mr.  Juttkt  Field  dissented. 


113]  HENRY  HILTON  n  ai.,  Plji.  in 


flUBTAVE  BERTIN  QCTOT  as  Official 
Liquidator  of  the  Late  Fiim  of  Charles 
FoiUii  A  Co.  ET  AL. 


(Bee  8.  a  Ber^rtn's  ed.  llS-2as.) 
£iternntionnl  law— hew  deUrmintd—eemtty  e^ 
nation»— action  on  fortiffn  jvdginent  —  ap- 
penmnw— -fiTtw"  praetiee— judgment,  wAen 
primnj'atie  ttidenet—fireign  iaw—rteiprod- 
ty — emdentt. 

\.  Inlamalional  law,  tnolndlng  queatiooa  oon- 
oemtng  tbe  rlgbB  at  persons  wltbln  the  domin- 
km  of  one  nation  by  reason  of  scis  done  wttbtn 
tbe  dominion  of  aootfaer,  is  part  of  our  law,  and 
should  tw  aaoartaloed  and  administered  by  ttaa 
courtaaaoftea  aaanoh  queatluuaare  duly  sut>- 
mltted  to  their  deteimlnatlon. 

J.  Where  tbera  ts  tio  written  law  upon  tbe  aub- 
}ect,  such  aatt«atyor«lalul«,quMtioDSof  Inter- 
national  law  must  tie  deiermliied  by  Judicial  de- 
olA>nB,  the  works  of  Jurlsta,  and  tbe  aote  and 
naafCa  of  dvUlaed  nattona. 

■l  Oomlty  Dfnadmalsihe  twoovnlttonwblcb  one 
nation  aUowawttUn  MtenHory  to  tbe  leglala- 

lU  v.tt. 


tiea.  upon  due  allegation 
tuDlty  to  defend  according  to  (beoouraeot  a  ctv- 
Ulied  Jurisprudeuor.  wbnm  record  is  clearand 
formal,  is  pilma  facie  eriileDce.  at  leoat,  in  a  auit 
upon  It  in  till!  country,  and  ia  conclusive  on  tbe 
merllf.  unless  impcactaed  on  apecial  ground,  or 
ihonn  by  international  law  or  the  oomiCy  of  tbla 
country  not  entiOed  to  full  filth  and  credit. 
T.  Judgmenia  rendered  in  a  forelon  oouotry,  by 
tbe  laws  of  wblch  our  Judamtiila  aie  review- 
able on  the  merit*,  are  not  entliled  lo  full 
credit  and  ooncluelve  effect  wbeu  sued  upon  In 

of  the  Justice  ot  tbe  plaiollfl'a  claim. 
I.    la  Ibealncnce  ot  Statute  or  treaty,  tbe  comity 
of  tbls  country  does  not  require  tbat  Judgmcnto 
of  a  foreign  country  be  reoogniied  as  ooneluslvo 
In  this  couniry.  where  lucta  forelgo  oounlry  dot* 
not  give  like  effect  to  our  own  judKinenta. 
B.   In  an  action  on  a  French  Judgment,  avidenea 
by  delcudanl  that   the  French  courts  give  no 
foiceand  clleot  to  the  Judgmenta  of  this  ooua. 
try  aguinBt  French  cillicns.  and  that  they  ara 
there  re^zamlnedon  tbe  merits,  although  len- 
dered  after  proper  peramial  aervlae  ol  prooasi 
made  Id  this  country,  is  ad  migglble. 
[Noa.  180.  31.] 
ArouKi  Jnniitry  19, «,  tS.  1S94.     Ordered  for 
reargument  Oefare  Ike  full  bench  February  6, 
IS-Ji.     Rinrgued   April   10.  189^     DtcUM 
Junes,  I89S. 

THE  first  of  tbe  above  caaes,  No.  130,  is  In 
error  lo  tbe  Circuit  Court  of  lbe  United 
Stales  for  the  8ouIljern  District  of  New  York 
to  review  a  judgment  of  tbat  court  in  favor  of 
the  platnllffa,  Oustave  Bettlo  Ouvot  as  official 
liquidator  of  the  late  f  rm  of  Cbarles  Forlln  A 
Co.  et  al.,  agaiosi  Henry  Hilton  tl  ai.,  defend- 
anta.  for  the  amount  of  a  Freocb  judgment 
recovered  by  the  Arm  of  Cbarles  Foriin  ft  Co, 
against  said  defendants. 

Tbe  second  of  the  above  cases,  No,  S4,  Is  an 
appeal  from  a  decree  of  the  Circuit  Court  of 
the  United  Slates  for  tbe  Soulhera  Diairict  of 
New  York  dismissing  a  suit  in  equity  brought 
by  said  defendanla  againat  the  plaiuliff  for  an 
lojunction  against  llie  proaecution  <rf  lbe  Brit 
action,  etc. 

The  two  cases  were  argued  together  in  thfi 
court.  Jn  tkt  flrti  eavu.  being  Iht  action  at 
law,  Ol*  judgment  it  reeeraed  and  sot/as  n- 
manded  vitk  direction*  for  a  neu  ttioL  In 
Ut*  meond  action,  btimg  A«  miU  im  *mi*9t  M« 
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Btmlement  b;  Mr.  JMttit*  Ormr- 

Tbe  lint  of  Iboe  two  cmxs  vu  ta  aclloa  at ' 
kw  bfotif^bl  Drcpmber  18,  1885.  in  tbc  circuit 
coati  of  Uw  United  Sisin  Tor  ilie  aoutbeni  dif- '. 
Uict  i?[  New  York,  b*  GoiUTe  Benio  Gnvot,  J 
M  oBlclil  liqaidalor  of  Ibe  flrm  o(  Cbu-ta  n>r- 
lio  ft  Co..  and  tij  Ibe  surTiTlng  mcmben  of 
Ibal  firm,  all  ilieai  and  citiieiu  of  tbe  Bepub- 
bc  of  Fraocc,  againat  Hrary  Uilloo  aad  Will- 
iaiii  LibU-y,  dtUeni  of  tbe  Coiled  Slatea  aod 
of  tbe  irtate  of  Sew  York,  and  tradins  as  co- 
partorn  in  tbe  citiei  of  Nfw  York  aocj  ParU 
and  elaewbrre,  noder  Ibe  firm  name  of  A.  T. 
Stewart  A  Co,  The  action  was  upon  *  jndg- 
ment  reoorered  in  a  French  court  at  ParU  in 
the  Repulilic  ot  France  by  tbe  firm  of  Charlea 
FoTlIn  &  Co.  all  wlinae  members  were  French 
diizene,  Bgainit  Hilton  nod  Libbej,  trading  ai 
copanncra  u  arorMatd,  and  dlizeoit  of  the 
Unilcd  Biate«  and  of  fbe  Rtale  of  New  York 

Tbe  complaint  alleeed  Ibal  In  1S88  and  since. 
during  tbe  lime  of  all  Ibe  tianaacitODS  incluijed 
in  Ibe  JadgDient  mied  od,  Hilton  and  Libber. 
ai  aucceMurs  to  Alexander  T.  Stewart  and  Lib- 
bej.  under  Ibe  firm  of  A.  T.  Stewart  &  Co  . 
carrird  on  a  general  busineaa  u  mercbania  in 
tbe  ciliea  of  New  York  and  Paris  and  else 
wbcrt!.  and  maintBined  a  repular  store  and 
place  of  buaineas  at  Paria;  thai  during  tbe 
tame  time  Charles  Fonio  &  Co.  carried  on  tbe 
tnanufnclure  and  aale  ot  iiloves  at  Paris,  and 
the  (wo  ficma  bad  there  large  dealinf-s  iu  that 
buiineu,  and  conlrnveraiei  arose  in  the  adjuat- 
tnent  ot  accounia  between  them. 

The  complaint  further  alleged  that  between 
March  1,  18TB,  and  December  1,  1882,  five 
auita  were  brongbt  by  Porlin  &  Co.  againM 
Stewart  &  Co.  for  aums  alleged  to  be  due,  and 
three  aulls  bv  Stewart  &  Co.  asvinal  Foriin  &, 
Co.  in  Ibc  tribunal  of  commerce  of  the  depart- 
ment oi  Ibe  Seine,  a  Judicial  tribunal  or  court 
ortjanizcd  and  eiisiing  under  tbc  taws  of 
France,  fitting  at  Pxris,  and  haying  jurisdic- 
tion of  lults  and  conlroveratea  between  mcr 
]  1 K]  chants  or  traders  growinjc  *out  of  cocn- 
mcrcial  deallnKBbdaeeo them;  ihal8tewBrl& 
Co. appea red, bj' their  Bulhorized  altorneyBionlt 
tboxe  luiU;  and  that,  after  full  bearing  before 
u)  arbitrator  appointed  by  tbat  court  and  be 
fore  (he  court  itself,  and  after  all  the  suits  hail 
been  cooaolldated  by  tbe  courl.  tinal  Judement 
was  rendered  on  January  SO,  I6»3.  that  Forlln 
ft  Ck).  recover  ot  Stewnrt  &  Co.  Tarioua  suma 
arising  nut  of  Ibe  deaiini's  between  Ihem,  and 
amounting  to  6nO.H47  franca,  with  interest,  and 
dinmiBseil  part  of  Foriin  &  Co. 'a  claim. 

Tbe  complain!  further  alleged  that  appeals 
were  taken  by  both  parties  from  that  judgment 
to  Ihe  court  of  aiipoali  of  Paris,  third  section, 
an  appellate  court  of  record,  organized  and 
existing  under  tbe  laws  of  tbe  Ite public  of 
France,  and  having  Jurisdiction  of  appeals 
from  the  final  judgiiients  of  the  tribunal  of 
commerce  of  the  denatiment  of  the  Seine, 
where  (be  amount  in  dispute  exceeded  tbe  sum 
of  l.SOO  francs;  and  that  the  said  court  of  ap 
peula  by  a  final  Judgment  rendered  March  IB, 
iSh4,  and  remainiog  of  record  in  the  office  of 


its  clerk  at  Paiit,  afl«  feantog  tbe  wmal 
partic*  bj  tbdr  coimad,  aad  npoB  fnll  conaid' 
of  ibenmila,  di— itd  tbe  ■ 
'  Bta,  coaflnaed 
in  farot  of  Ibe  pi 
I  dercd  upon  tbe  plainlllb'  appeal,  Ibat  tbey  re- 
'  com  Ibc  addiliooal  aon  of  ISS.SSS  franca, 
with  188,849  franca  for  Inteieat  oo  all  tbe 
claima  allowed,  and  12,SG0  fiaoea  for  ooala  and 

llie  comidBint  fnitber  alleged  that  (Sajot 
had  tKcn  duly  appointed  Ytj  tbe  irilninal  of 
commerce  of  tbe  department  of  Ibe  Seine,  oi- 
fldal  liquidator  of  tbe  flrm  of  Fortin  &  Co., 
with  full  powFia  aocordiDg  to  law  aod  com- 
mercial usage  tor  tbe  venflcalioD  aod  realiza- 
tion of  its  property,  both  real  aod  penooal, 
air:l  to  collect  and  caoae  to  be  execnied  the 
judgmeoia  aforesaid. 

Tbe  complaint  further  alleged  Ibat  Ihe  Judg- 
ment of  Ihe  conrt  ot  appeala  of  Paris  and  tba 
Jodirment  of  tbe  tribunal  of  commerce,  aa 
modified  by  tbe  judgment  of  the  appellate 
court.  stJU  remain  in  full  force  and  effect; 
"that  the  said  courts  respectively  had  Juriadlo- 
lion  of  the  subject-matter  of  (he  conlroveniea 
to  submitted  lu  them  aod  of  the  partiea,  tbe 
*taid  defendants  having  intervened  by  [1  lO 
their  attorneys  and  counael  and  applied  for  af- 
firmative relief  in  both  courta:  Ibat  the  jriain- 
litis  have  hitherto  been  unable  to  collect  Ihe 
said  Jodguieots  or  any  part  tbereof.by  rca^<lnflf 
tbe  absence  of  tbe  Hid  defendnnta.  tbey  hav- 
ing given  up  their  busineai  in  Paria  prior  to 
tbe  recovery  of  tbe  aaid  judgmenl  on  aptieal, 
and  having  left  no  property  wilbin  tbe  jiirta- 
dictioQ  of  tbe  Republic  of  France,  out  of 
which  tbe  laid  juilpmeuts  mi^bt  be  made;" 
and  that  there  are  still  justly  due  and  owing 
from  tbe  defendants  to  the  plaiutilT-i  upon 
those  ssid  judgments  certain  sum;.  spiTiflnl  in 
tbe  complaint,  and  amnantipg  in  all  to  1,008,- 
783  francs  in  the  cnrrenrr  of  tbe  Republic  Of 
France,  equivalent  lo  $105,122  47. 

Tbe  defendaniB  in  their  anewer  set  forth  Id 
detail  tbe  ori^nal  contracts  and  transactiooa 
la  France  t)etween  the  parlies,  and  tbe  subse- 
quent dealin pi  between  ihem,  modify Inc  thoaa 
contracts;  and  alle^  tbnt  the  plaintiffs  had 
no  just  claim  agninst  tbe  detendRnts,  but  that 
on  tbe  contrary  the  defendants,  upon  a  just  set- 
tlement of  the  accounts,  were  enliiled  to  re- 
cover large  sums  from  tbe  plaintiff.*. 

Tbe  answer  adinilted  the  proceedings  and 
Judgments  in  (be  French  courts:  and  (hat  tbe 
defendants  gave  up  their  business  In  France 
before  the  judgment  on  appeal,  and  had  do 
property  within  the  juriadictlon  of  France,  out 
of  which  that  judL'menI  could  be  Citllecled. 

The  answer  further  alleged  that  the  tribunal 
of  comnif  rce  of  tbe  department  of  the  Seine 
was  a  tribunal  whoae  judges  were  merchants, 
ship  captains,  stockbrokers,  and  persona  en- 
gKi;ed  in  commercial  pursuits,  and  ot  which 
Gbarlcs  Fortin  had  been  a  member  uolll  shortly 
before  the  commeocemenl  ot  tbe  lilieatioo. 

~  answer  further  alleged  that  In  tbe  orlsi> 
ills   broiiebt  againat  the  defendants  ^ 


The 
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Fortin  &  Co.  the  citations  were  left  at  Ibeir 
store  house  In  Paris;  that  (hey  were  then  rea- 
tdents  nod  citizens  ot  tbe  state  of  New  York, 
and  neither  of  Ihem  at  that  time  or  within 
,  four  yeata  before  had  been  withlD.or  realdent  or 
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domiciled  wllbtn,  the  Jurisdiction  of  Ibftt  tri- 
baoM.  or  owed  toy  alleglkiice  to  FrtoK:  but 
117]  thai  "tbtj  were  the  nwnen  of  property 
■Iti'AledlD  that  couDtTy.nhtcb  would  by  the  Ikw 
of  FniDce  bare  beeo  liable  to  seizure  if  tbej  did 
BOt  appear  Id  that  tribunal;  and  (hat  they  uu- 
willlDgly,  and  solely  for  tbe  purpose  of  pro 
tecEing  [hat  property,  HUthorlEed  and  caused 
sn  Bfcenl  to  appear  for  them  in  Ibose  proceetl- 
Ines:  and  tbnt  tbe  suits  brought  by  them 
against  Forlin  &  Of.  were  brouirbt  for  the 
same  purpose,  aud  In  oriler  to  make  a  proper 
dercD!«  and  lo  estnblisb  counterclaims  arlBliiB 
out  of  tbe  transaction  between  the  parties,  Bed 
lo  compel  tbe  production  and  inspeciloQ  of 
Forlin  £  Co.'s  books:  and  that  tbej  sought  no  I 
other  affirmallve  relief  in  (hat  Irihu'nai.  ' 

The  nn>iner  further  alleged  IbRt  pending' 
Ibal  lilipition  Ihe  defendantg  discovered  gross 
Iraudp  ic  the  actounis  of  Fonin  ie  Co.:  Ibat  | 
the  Rrliiirnlor  and  Iht  [ribunnl  declined  to 
compel  Fortin  &  Co.  to  produce  Ibeir  liookal 
and  papers  for  lnBf)eclion:  and  thai,  If  tbcv  : 
bad  l>een  produced,  Ihe  ludgmcnt  would  not  i 
have  been  obtained  against  ibe  defendants.        I 

Tbe  onsner  further  aliened  Hint,  witboul 
any  fault  or  negll^nce  on  Ihe  part  of  tbe  de- 
fendnots,  there  was  nni  a  full  and  fiiir  Iniil  of 
tbe  coovroversies  before  the  arbitnilor.  in  Ibat  I 
no  witness  was  swnrn  or  afOrnied:  In  tbnt  I 
Cbnrles  Forlin  vaa  permitted  to  make,  and  did 
make,  otRlemenls  not  under  natb,  contiiinlag 
many  fnli^eboods:  Iti  that  the  privile)>e  of  cross- 
examinalion  of  Forlin  and  other  persons  who 
made  sinlements  bi-fore  the  arbitrator  was  de- 
nied lolbedefendnnls;  and  lolbBlezlracts  from 
printed  newspnpers.  tbe  knowledge  of  which 
was  not  broucht  home  to  ibe  defeDdants,  and 
lelterf  and  other  communieations  In  writing 
between  Forlin  &  Co.  and  third  persona,  to 
which  Ihe  defendants  were  neitlier  privy  nor 
parly,  were  received  by  the  arbilralor;  that 
without  such  Improper  evidence  tbe  judgment 
would  not  have  been  obtained;  and  that  tbe 
arbiirutor  was  deceived  and  n)i<led  by  tbe 
false  and  fraudulent  accounts  introduced  by 
Fonin  A  Co.  and  by  tbe  hearsay  testimony 
given  without  tbe  snleoiDity  of  an  oatb  and 
without  rros.'  examination,  and  by  Ihe  fraudu- 
lent puppre>.^ion  of  the  books  and  papers. 

The  answer  further  alleged  that  Forlin  & 
Co.  Dinde  up  ibelrstatementsaDd  accounts  fslse- 
118]  )y  and  fraudulently,  and  with  Intent  to 
deceive  the  defendants  and  tbe  arbitrator  nnd 
tbe  said  courts  of  France,  and  those  courts 
were  deceived  and  mialed  thereby;  that,  owing 
to  Ihe  fraudulent  suppression  of  tbe  books  and 
papers  of  Fortin  &  Co.,  upon  tbe  trial,  and 
tlie  false  statemenis  of  Portia  regnrding  mat- 
ters involved  la  tbe  controversy,  Ibe  arbilralor 
and  tbe  courts  of  France  "  were  deceived  and 
rnlnlert  in  rppnrd  to  tbe  merits  of  tbe  contro 
versies  pending  before  them  and  wrongfully 
decided  ncRlnst  said  Stewart  &  Co.  as  herein. 
beforeslaled;  that  aaid  Judgrn  en  t  herein  before 
mentioned  is  fraudnlent,  ano  based  upon  false 
•nd  fraudulent  accounts  and  statements, and  is 
«rToneous  in  fact  and  Id  law,  and  is  void; 
'Ibat  the  trial  hereinbefore  mentioned  was  not 
fondncled  accordiag  to  ibe  usages  and  prac- 
tice of  the  common  law,  and  the  allegations 


be  competent  or  admissible  In  any  court  or 
tribunal  of  tbe  TToiied  States  la  any  suit  lie- 
tweeo  Ibesame  parties  iDvolviDg  the  seme  sub- 
ject matter;  and  It  is  contrary  to  natural  Jus- 
tice and  public  policy  that  the  said  judgment 
should  beenforoedagaiusi  acitlxcn  of  IbeUnlied 
Slates,  and  that,  if  there  had  been  a  full  ^ni 
fair  trial  upon  the  merits  of  Ihe  coa'.roversiea 
so  pending  before  said  tribunals,  no  Judg- 
ment would  hnve  beeo  obtained  against  said 
Stewart  &  Co. 

"Defendants  further  answering  allege  that 
it  is  contrary  to  natural  justice  that  tbe  judg- 
ment hereinbefore  mentioned  should  be  ea- 
fiirced  without  an  examination  of  the  merits 
thereof;  tbiit  bv  Ibe  laws  of  the  Republic  of 
France,  lo  wii.'ariicle  lei  [1211  of  tbe  Itovnl 
Ordinance  of  June  18,  IBiH,  It  b  provided, 
nnnicK:  '  .ludcnii>nls  rendered,  coplract''  or 
oblii;iiiipiis  ri'Ciiiniitd,  in  foreign  kiiig'lnms 
and  soveteiiri'iies,  fur  any  cauie  whiiiever, 
shall  give  rise  lonolien  or  etecutina  la  our  king- 
dom .  Thus  theroniructn  sbnll  >.tiind  for  simple 
promises,  aad  DOiwithstondin;;  such  judanii-nts 
our  subjecis  ngnlDst  wbym  they  hnve  been 
rendered  may  conteal  their  rights.anew  before 
our  own  judges.' 

"  And  It  is  further  provided  by  the  laws  of 
France,  by  article  SJfl  of  Ibe  Code  de  I*rocediire 
Civile,  as  r<illo»-<>;  ■  Judgments  rendered  by 
foreign  iribunui*  shall  be  capable  of  execiiiio'n 
*lo  France,  onlv  in  tbe  mnnner  nnd  in  [1  10 
Ihe  cases  set  forlh  by  articles  £1S8  and  -iViH  of 
the  Civil  Code.' 

"And  it  is  further  provided  bvthclnivsof 
France,  by  article  2128  [UlSBj  of'the  Co<le  de 
Procedure  Civile  [Civil  Code];  'A  lien  cnnnr.t, 
iu  like  maaoer.  arise  from  judgmintii  ren- 
dered In  any  forciirn  couniry,  snve  only  na 
Ihey  hate  been  declared  in  force  by  B  French 
Iribunal,  without  prejudice,  however,  to  pro- 
visions to  the  contrary,  coatained  in  pulilic 
laws  and  Irealles '  [and  by  article  3128  of  that 
Code;  'Contracts  entered  into  in  a  forelcn 
country  cnnnol  give  a  lien  upon  property 'in 
France,  if  there  are  on  provisions  contrary  to 
this  principle  in  public  laws  or  in  treaties']. 

"That  tbe  construction  given  to  said  stat- 
utes by  the  jiidiciiil  Iriimnnlsof  France  is  such 
that  no  comity  is  displayed  toward  the  juils- 
menls  of  tribunals  of  foreign  countries  againH 
the  citizens  of  France,  when  sued  upon  in 
said  courts  of  Prance,  and  the  merltti  of  Ibe 
controversies  upon  which  the  said  judguienis 
are  based  me  examined  anew,  unless  a  treaty 
to  Ibe  contrary  effect  exists  lielween  the  said 
Repulilic  of  FraDce  and  tbe  country  In  which 
such  judgment  is  obtained;  that  no  treaty  e\isti 
between  the  said  Republic  of  Fiance  and  Ilia 
United  Stales,  by  the  terms  or  effect  of  wblcb 
Ihe  Judgments  of  either  country  are  prevented 
from  being  examined  anew  upon  tlie  meritt, 
when  sued  upon  In  the  courts  of  the  country 
other  than  that  In  which  it  is  obinined;  that 
tbe  tribunBl<i  of  Ibe  Republic  of  Fraoce  gira 
no  force  and  effect,  within  Ihe  jurisdiction  of 
tbe  said  couuiry.  lo  tne  duly  rendered  Judg- 
ments of  courts  of  competent  Jurisdiction  of 
Ibe  United  Slates  aeainst  cilizena  of  Franca 
after  proper  personal  service  of  tbe  process  of 
said  courts  is  made  thereon  In  this  country." 

The  answer  further  set  up,  by  way  of  coun- 
terclaim u>d  In  detkl),  nmua  maMen  arising 
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out  of  tbe  deallofn  between  the  putlea;aDd  ■)- 
legnl  that  none  of  tlM  plalntiffi  had  since  18S1 
brcD  retideoti  of  ifae  itale  of  Nen  York,  or 
wiibiD  the  Jurisdiction  of  that  itale,  but  (lie 
defendaais  were  and  Always  bad  been  real- 
deotaot  Uiat  state. 

Tbe  aoswer  concluded  by  deraandiDg  tbat 
120]lbe  plainliSi'  'complaint  be  dbmiased, 
■od  tbat  tbe  defendants  have  Judgment  againat 
Ibem  upon  iba  counterclaims  amounting  lo 
$102.B42.91. 

Tbe  plalnllfla  flled  a  replication  to  ao  mncb 
of  tbe  atiBwer  as  made  counterclaims,  deny- 
ing lis  allegailoni,  and  selling  up  in  bar  tbere- 
of  tbe  Judgment  sued  on. 

Tbe  defendants,  on  June  32,  1688.  filed  a 
bill  In  equity  against  (be  plainlilTa.  acltiug 
forth  tbe  same  matters  a«  lo  tbeir  answer  to 
tbe  acIioD  at  lav,  and  praying  fur  a  discov- 
ery, and  for  an  Injunclinn  afiainst  tbe  prowcu- 
ttoo  or  tbe  action.  To  thai  hill  a  plea  »as  filrd, 
•elllng  up  tbe  Frencb  Judenients:  and  upon  a 
faearios  tho  bill  was  dltimissed.  42  Fed.  Itep. 
S4Q.  From  tbe  decree  dismissing  the  bill  an 
appeal  was  tatteo,  wbicli  was  tlie  second  case 
DOW  before  this  court. 

Tbe  action  at  law  afterwards 


tbe  French  courts;  an:!  evidence  thiit  Ihc  jui 
diction  of  tbose  courts  was  as  alleped  in  tlie 
complnintand  that  tbe  practice  fnlloweil  and 
tbe  method  of  eiamininK  the  witnesses  were. 
according  to  the  Freoib  law;  and  also  proved 
(he  title  of  Oujot  as  liquidator. 

It  was  admitted  by  both  partlea  that,  for 
KVfratyears  prior  lo  1876,  tbe  firm  of  Alex- 
ander T.  Stewart  A  Co.  composed  of  Stewart 
and  Libbey,  conducted  tbeir  business  as  mer. 
cbaots  in  loe  city  of  New  York,  with  brandies 
In  other  cities  of  America  and  Europe;  that 
both  parties  were  citizens  and  residents  of  the 
city  and  stale  of  New  York  during  tbe  entire 
period  mentioned  in  thecomplaint;  and  tbat  In 
April,  1B7R.  Stewart  died,  and  Hilton  and  Lib- 
bey formed  a  partnership  to  continue  tbe  busi- 
ness under  the  same  firm  name,  and  became 
the  owners  of  all  the  property  and  rigbtaof  the 
old  Bnn. 

Tbe  defendants  made  Dumerous  offers  of  ev- 
idence in  support  of  sll  tbe  speciflc  allepalious 
of  fact  in  their  answer,  includinn  the  allega- 
tions SB  to  the  law  and  comity  of  Frooce.  Tbe 
ptHicliffM,  In  their  brief  filed  in  this  court,  ad- 
mitted tbat  mo^t  of  these  ofTers  "were  olTcrs 
to  prove  matters  in  support  of  tbe  defenses,  snd 
counterclaims  set  up  by  tbe  defendauts  in  tbe 
cases  tried  before  (he  Frencb  conrls.  and  wbicb 
lB]]or  most'of  which  would  have  been  rele- 
vant and  competent  if  tbe  plaintiSsin  error  are 
not  concluded  by  the  result  of  those  litications, 
and  bave  now  the  right  (o  try  those  issues. either 
on  the  ground  tbat  the  French  judgments  are 
only  prima  fade  evidence  of  the  correclnessof 
tboscjudgtneuts,  oron  the  ground  (hat  the  case 
la  witfaiu  the  ezceptioo  of  a  judgment  ob 
talned  by  fraud." 

The  defendants,  in  order  to  show  thai  they 
■hould  not  be  concluded  by  having  sppcnred 
and  litigated  In  the  suits  brought  against tbcm 
by  the  plaintiff  in  the  French  courts,  offered 
to  prove  tbat  tbey  were  residents  and  citizens 
of  the  date  of  New  York,  and  neiUierof  U>em 
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had  been,  within  four  years  prior  lo  the  com- 
mencement of  those  suits,  domidled  or  reat- 
deot  witbtn  tbe  jurisdiction  of  those  courts; 
tbat  they  had  a  purchasing  agent  and  a  store- 
house In  Peris,  but  only  as  a  means  or  fscility 
to  aid  in  tbe  transaction  of  their  prladpal  busi- 
□ess,  wbicb  was  in  New  York,  and  tbev  were 
never  otherwise  engaged  in  business  in  France; 
that  neither  of  them  owed  allegiance  to  France, 
but  they  were  the  owners  of  property  there, 
wbicb  would,  according  to  tbe  laws  ot  France, 
have  been  liable  to  seizure  if  they  bad  not  ap- 
peared lo  answer  in  those  suits;  that  tbe; 
unwillingly,  luid  solely  for  the  puri>osu  of  pro- 
tecting their  property  within  tbe  Jiiri-iliclioii 
of  tbe  Frencb  tribunal,  aulborized  an  a^ent  to 
appeal,  aod  be  did  appear  in  tbe  proceedings 
before  it;  and  that  tbeir  motion  to  coiupel  an 
innpection  of  the  plaintiff's  hooks,  as  well  as 
the  suits  brought  by  (he  defcudentsiu  France, 
was  necessary  by  way  of  defense  or  counier- 
claim  to  tbe  suits  there  brought  by  the  plain- 
tiffs against  them 

Among  tbe  matters  wbicb  thedefendants  al- 
leged and  offered  to  prom  in  ordi^r  u>  show 
that  the  French  Judjtments  were  pr'vnred  l>y 
fraud  were  tbat  Fortin  &  Co.,  with  intent  to 
deceive  and  defraud  tbe  defendants  and  the 
arbitrator,  ond  the  courts  of  France,  entered 
in  their  books,  aod  presented  to  the  ilcfcud- 
ants.  and  tn  the  Frt^nch  courts,  accmiiit.i,  lieiir- 
ing  upon  Ibe  transactions  in  controvi-rHy,  n'hjcb 
were  false  auil  fraudulent,  and  coutsiui^i  cxces- 
sivenud  fraudulent  chaTgesag:ifnst  ibe<lefend- 
anis.in  variolic  purlicularsspedl)cd:tbal  thede- 
fc-iidnnla  *mitde  due  application  to  the  tri'(  122 
hnnal  ol  commerce  to  compel  Foniu  &Ca.  to 
allow  tbeir  accouotbooks  and  letter  Wiiis  to  be 
inspected  by  (hedefendai)t8,and  the  apt  iti  cut  ion 
was  opposed  by  Fortin  &  Co. ,  and  denied  by 
tbe  triliiiual;  that  tbe  discovery  and  inspection 
of  those  books  were  ueccBsary  In  >le<ermins 
tbe  truth  of  the  controversies  lietw^en  llie|>ar- 
tles;  that,  before  the  trlhunnl  of  cimmerce, 
Charles  Fortin  was  permitted  to  auil  did  dve 
in  evidence  statements  not  under  oalh.  rt'lnljng 
to  ttie  merits  of  the  cciTitrovcrsii-s  Iher.-  ix-iiding; 


1878.  between  Stewart  A 
Co.  and  Fortin  &  Co.  concerning  their  deal- 
legs,  was  not  intended  by  the  partin;  ti>  L)e  op- 
erative according  to  its  terras;  and,  in  support 
of  that  false  representation,  made  statements 
as  to  admissions  by  Stewart  in  a  prjv.-ile  con- 
versation with  him;  and  tlmt  tbe  defendants 
could  not  deny  tlioae  at  ate  men  ts.  because 
Stewart  was  dead,  and  they  were  not  pmtected 
from  tbe  effect  of  Fortin's  staiemenia  by  the 
privilege  ot  cross-eiamlDing  him  under  oath; 
and  tbat  the  Frencb  Judgments  were  based 
upon  falne  and  fraudulent  accounts  pri.-!<ented 
and  stHtemeols  nude  by  Fortin  &  Co.  before 
the  tribunal  ot  commerce   during  the  trial  be- 

The  records  of  the  Judgments  of  tbe  French 
courts,  put  in  evidence  by  tbe  plaintiffa, 
sliuwed  tbat  all  the  matters  now  relied  on  to 
show  fraud  were  contested  in  and  considered 
by  those  courls. 

Tbe  plaintiffs  objected  to  all  tbe  evidence 
offered  by  tbe  defendants,  on  tbe  grounds  that 
tbe  matters  offered  to  be  proved  were  irrele- 
vant. Immaterial,  and  Incompetent;  that,  in  i^ 
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tptd  to  them,  the  defeodtDta  were  ooDcluded 
1^  tbe  Judgment  lued  on  and  gf*ei)  In  erldence; 
wd  tbat  none  of  those  maiien,  U  proved, 
«outil  be  a  defeoM  to  thU  aclioo  apon  that 
JndemeoL 

llie  court  declined  to  admit  any  of  the  er- 
klence  h  offered  by  the  defeodanta,  and  dl- 
RCted  a  rerdlct  for  the  plafntiffs  lathe  iumof 
tm.TJBM,  bdng  the  amount  of  (be  Freocb 

£dgaien%  and  inlereit.  The  defeDdants,  bav- 
g  dulj  excepted  U)  the  fulliigs  and  direction 
of  the  court,  sued  out  a  writ  of  error. 
1  S3]  The  writ  of  error  In  the  action  at  law 
and  the  appeal  in  the  ault  in  equity  were  argued 
togelber  in  tbia  court  In  January,  IBM,  and, 
by  direction  of  the  court,  were  reaieued  In 
April.  1894. 

JTotrt.  Jaaiea  0.  0»rt«r  and  Ellltn 
Moot  for  plainliCFa  in  error  and  apprlliiDta: 

There  Is  acarcety  any  doctrine  of  the  law 
vhlch,  ao  tar  aa  respccra  formal  and  exact 
■tatcment,  la  in  a  more  unreduced  and  un- 
eulain  condition  than  IhalwbicL  leiales  tolbe 
oneitioa  what  force  and  effect  ahoiild  be  given 
qy  the  courts  of  one  nation  to  the  judgments 
nnderedhy  the  courts  of  another  natfon. 

In  ibc  learned  notca  to  tbeJDu(cAeMo/£'in^- 
tm'«  (hte.  in  3  Smith,  Lead.  Caa,  4M,  a 
reference  U  made  (o  the   varioua 
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ttem,  but  the  reader  will  scarcely  gain  any  as- 
datancc  from  them,  and  will,  after  perusal,  feel 
certain  of  one  thlog  only,  vie.,  that  the  aubjcct 
ti  loTolved  in  great  ronlusion. 

Hie  natural  and  obTioua  method  of  doing 
JoaUce  between  two  contending  partlei  Is  lo 
Bsamine  tbefr  alle^atione,  to  ascertain  the 
facta  respecting  the  matter  In  dispute,  and  to 
declare  the  law  arisiog  upon  these  facta.  But 
It  would  be  an  intnlerable  burden  and  expense, 
both  to  the  public  and  to  the  partlcii.  If  the 
courta  of  the  game  coiinlry  could  be  continu- 
ally vexed  with  iriaU  ol  the  same  cooiroversy. 
Inierett  rtipubtiat  ut  litflnU  lidvm. 

It  Is  necessary  Ibat  aome  limitalinn  should 
be  imposed;  and  the  conclusion  of  state  policy 
Id  this  country  and  in  England  baa  been  that 
the  parties  should  be  allowed  one  fdll  and  fnir 

rjrtnni^  to  try  their  grievances,  and  one 
e.  But  Justice,  oevertlieless,  is,  as  it 
■Iwaya  must  be,  the  overruling  consldera- 
ttdn;  and  the  doctrine  would  never  have  been 
■doptcil  unless  ttie conclusion  had  beeoiboui;ht 
to  be  D  safe  o[:e,  that  the  Judgment  in  the  first 
■Dd  only  Irinl  allowed  wouln  be.  In  (he  vaal 
majority  of  cases,  a  sound  and  righteous  one. 

The  court  must  be  clothed  with  complete 
Jariadictlon  overthe  subject  matter.  It  must 
also  be  clothed  with  complete  Jurisdiction  over 
the  partiea. 

Very  numerous  rules  have  been  framed  for 
the  purpoae  of  securing  a  rlgbteons  Judgment 
after  the  conrt  has  acquired  Jurisdiction;  Fueb 
■a  that  evidence  must  be  on  oalb,  witnesses 
nbiected  to  cross  eismination.  hearsay  ei- 
doaed,  irrelevant  matters  cxclMded.  and  ap- 
peals and  revtewa  allowed  for  the  purpose  of 
tDrreclIng  posaibie  error. 

The  plaintiff  Is  also  required  to  state  pre- 
cbely  what  hfsdemanda  are,  and  the  defendant 
mm  make  hi*  laswer  lo  tbeot.  In  this  way 
IWD.  S. 


exact  Issuea  are  raised  and  It  Is  those,  and  those 
onlv,  which  are  decided  by  the  Judgment. 

There  are  other  rules  framed  lo  prevent  the 
DSC  of  any  Judgment  for  the  purpose  of  pre- 
cluding future  loqulrv,  except  to  the  extent 
of  the  precise  acope  ana  effect  of  the  Judgment. 
Under  tbeae  rules  a  Judgment  can  never  b( 
employed  aa  an  estoppel  beyond  what  baa  been 
directly  decided  by  it. 

The  object  of  every  Judicial  Inquiry  is  to 
ascertain,  declare,  ana  enforce  justice  between 
the  parties. 

Whenever  any  former  judgment  cannot  be 
with  certainty   assumed  to  have  really  done 

(usttce  between  tbe  parUes,  the  reason  tor  Bl- 
owing It  to  be  an  estoppel  fails,  and  tbe  use  of 
It  aa  such  should  therefore  not  lie  permitted. 

What  la  actually  administered  among  men 
is  that  approach  to  absolute  justice  which  im- 
perfect natures  can  undeiatand  and  whleb  can 
be  made  practicable  in  the  actual  business  of 
life. 

Whenever  a  court  In  the  United  States  re- 
tuaea  to  adjudicate  upon  the  rlgbts  growing 
out  of  an  original  transaction  on  the  ground 
that  some  other  tribunal  has  previously  adjudf- 
cnted  upon  them,  or  accepts  aa  tbe  bails  of  its 
own  adjudieatinn  the  results  which  have  been 
reached  by  another  tribunal.  It  does  It  upon  tlie 
ground  that  the  Judgment  of  tbe  other  tribunal 
is.  In  effect,  in  accordance  with  Justice,  ac- 
cording to  our  conceptions  of  Justice. 

The  doctrine  of  tbe  conclusively  's  of  do- 
mestic judgments  rests  upon  two  principal 
consideraiioDs:  Plrst.  That  there  is  a  reason- 
ably safe  BBsurance  that  the  the  former  Judg 
ment,  reached  only  after  the  employment  of 
prccautlnns  carefully  devised  For  tbe  elimi- 
nation of  error,  is  just  and  right;  Second.  The 
prime  Imporiftnce  of  the  miiiiro,  iiilirtit  rti- 
publiea  vt  tit  finit  lilivm.  n-hicb  deems  It  a 
satisfaction  of  tbe  duly  nf  government  to  fur- 
nish remedial  justice,  it  ontt  fair  opportunity 
has  lieen  given. 

Both  of  tbeae  canal  derations  are  wanting 
in  tbe  case  of  foreign  judEments,  Except  In 
tlieraseof  Eniylnnd  and  some  of  ber  colonics 
where  tfaa  national  standards  of  justice  and 
also  tbe  methods  of  proeedure  verv  much  re- 
semble nur  own,  we  can  have  no  full  assurance 
that  a  just  conclusinn  baa  been  reached. 

Jury  tiials,  exclusion  of  Improper  evidence, 
cmss  examination  of  witnesses,  etc..  are  mat- 
ters to  which  comparatively  Utile  attention  is 

The  maxim,  interett  reipubliea  vt  lit  finit 
lilium,  oppllea  to  our  own  nation  only.  It  Is 
nopart  ofourpniicv  to  restrict  litlraiion  lo  Hie 
world  generally,  (n  the  case  where  a  foreign 
judgDierl  is  set  up  aa  conclusive,  we  have  not 
as  yet  afforded  the  one  fair  opportunity  to  liti- 
gate tbe  question  upon  Its  original  merits, 
wbich  it  fa  the  obligation  of  goveruiiient  ti> 
furnish. 

Tbe  suggestion  that  tbe  comity  of  nnlions 
reoiiires  conclusive  force  to  be  given  <o  foreign 
judgments,  inaamuch  aa  olberwise  tlipy  will 
not  give  tike  force  to  our  judgments,  is  wholly 
insufficient.  This  comity  does.  Indeed,  havea 
place  in  tbia  branch  of  the  taw,  but  by  do 
means  tbe  force  tbus  suggested.  We  can 
never  allow  the  assumption  thnt  Morocco  or 
Turkey  or  Russia  or  even  Oermasy.  Italy,  or 
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France.  ba*e  methodaol  judldal  sdmiDiitn- 
tlon  equal  to  our  own,  m  M  to  JuBtlfy  our 
■elTe*in  miikiDg  a  ladtagTe«meiit  Ibatvevill 
anforce  tbelr  judgmeaU,  II  Ibej  will  oun. 

Our  couru  cauuot  »bow  a  comil;  loward 
England  wli<ch  tlie;  would  den;  to  RuMia. 
If  a  reciprocity  In  Ibe  treatment  of  judicial 
proceediuea  abould  betbauf!htdeatTable.  it  can 
be  safe);  orougbt  about  b;  treat;  alone,  where 
k  may  be  yielded  or  wilhbeld  at  pleasure. 

If.  tberefore,  foreign  Judgraenu  are  in  an; 
case  ro  be  beld  concluBiTe  with  ua,  it  must  be 
for  olber  reason*  tban  Iboae  upon  which  we 
hold  domestic  jiidpnents  concliulve.  It  can- 
not be  said  that  foreign  judgmenia  are  ever  bo 
Conciu~ive  that  no  inquirj  into  tliem  can  be  al- 
lowed; liul  there  are  many  caaefl  in  which  they 
may  be  justly  held  subslaniiallr  coQcluaive. 
The  common  cbaracteriaiic  of  all  of  them  ia 
that  the  obligalloo  of  the  ttale  to  Rscerlain,  de- 
clare, and  enforce  justice  according  10  ilB  own 
coDivptiotii  of  Justice,  does  not  In  lucb  cases 
exist,  or  U  gieutly  ditnlnisbed  tn  force;  and 
that  it  is  wiser,  safer,  and  better  to  adopt  and 
enforce  ibe  judgment  of  the  foreign  siate. 

It  ts  obviously  nece!>tary  that  all  acia  of 
the  poni'r  nf  one  nation  over  property  wiib- 
In  its  juris'. liclion  should  be  respected  in  every 
other  natioQ.  If  one  nation  uoderialiea  10 
give  title  10  property  within  its  jurisdiction 
■nd  another  should  declare  the  title  Toid 
and  take  the  property  away  froui  ilie  holder, 
it  would  be  a  juat  cause  of  war.  The  judg 
meots.  tlien-fore,  of  prize  courts  and  cotuta 
of  admiraliy,  and  indeed  all  Judgmenia 
in  rem,  must  everywhere  be  held  valid  and 
concluiive  in  reapeci  to  all  acts  done  under 
tbem.  In  such  cases  the  judginent,  where  one 
li  rendered,  may  be  conclusive  everywhere; 
but  it  is  solely  for  the  reason  that  Ibe  posses- 
alon  of  the  properly  affecledby  it  and  the  right 
to  make  a  judiciatdlspoaltionof  itdraws  along 
with  it  the  right  an4  Ae  duty  to  make  an  ad- 
Judiealion. 

There  are  Other  cases  which  fall  under  the 
■aine  doctrine,  such  aa  judgments  delermining 
Ihe  status  of  individuals,  as  being  married  or 
aingle,  etc..  and  judgmenta  in  proceedings  to 
adaiinisier  the  property  of  intestates.  There 
are  other  cases  in  wblcli'thereisno  obliKatlou  on 
our  own  purl  to  do  justice  between  parties  who 
have  bad  a  llli|!aliou  In  another  nation,  result- 
ing in  a  jud^meDl,  becauae  we  cannot  do  jus- 
tice, or  could  perform  the  ofBoe  so  Imperfectly 
thai  it  is  far  wiser  and  belter  to  suffer  Iheforeign 
tribunals  to  have  their  way.  In  Ibese  cases 
again,  any  inquiry  Into  tbejustjce  or  injustice 
of  the  forcien  ludftnient  Is  uuprofliable.  It  is 
much  more  likely  to  tie  rlgbt  tban  any  we 
oould  render.  Cases  aOect log  or  relating  10 
real  properly  in  tbe  foreign  state  are  of  tbia 
character.  ■ 

There  la  anotber  class  of  caaea  in  wbich  we 
may  and  do  bold  a  foreign  judfiment  conclu- 
riTe,  becauoe  the  partlea  to  the  controversy 
bave  no  fair  right  to  invoke  the  judgment  of 
OUT  courts  upon  Its  original  merits.  In  sucb 
cases  our  aocicty  is  Instituted  primarily  for  Ibe 
purpose  of  protecting  our  own  citizens  In  their 
right!,  or  sojourners  among  ua  in  their  rights 
growing  out  of  transaclioDB  here,  and  not  of 
revlewlDg  the  meriu  of  foreign  adjudlcntion* 
belweeo  their  own  cltizena,    TIm  obligati<»i 


to  do  Juatice  by  a  trial  on  the  orfgina]  merit 
doea  not  exist  In  this  class  ot  caaea. 

Qardner  r.  TTunaai,  U  Johna.  184,  7  Am. 
Dec.  445. 

Anotber  class  of  cases  may  tw  found  where 
a  party  who  had  Toluntarlly  promoted  a  ault 
In  a  foreign  tribunal  and  was  there  defeal«l, 
afterwardi  brings  a  new  action  In  our  courts 
upon  tbe  original  cause,  and  thus  seeks  to  re- 
new tbe  same  controversy,  and  bis  adveiaair 
seta  up  In  defense  the  foreign  Judgment,  u 
cannot  be  unjust  to   him  to   bind  him    to  the 

Judgment  of  ibal  Jurisdiction  which  be  baa  do- 
ibetately  sought 

We  now  feel  warranled  in  alHrming  tbe 
proposition  that  the  question  whether  a  foreign 
judgment  Is  couelusive,  so  as  to  preclude  m- 
quiry  Into  the  original  merits  of  tbe  contro- 
versy, depends  upon  tbe  ciicumsiances  under 
which  it  was  reodered;  and  that  it  is  not  tbua 
conclusive  where  the  slate  Is  under  Its  ordinarf 
obligation  to  the  party  demaod log  such  Inquiry 
to  give  him  at  least  one  full  and  fair  oppor- 
tunity of  bavlnit  his  cause  adjudicated  upon 
its  original  merits. 

The  general  doctrine,  as  stated  in  most  of 
the  cases  In  Ibe  courts  of  the  United  Stales, 
declares  that  forelim  judgmfUts  are  prima  facie 
evidence  only.  This,  if  Uken  literally,  would 
make  foreign  Judgtneota  impeachable  In  all 

Thealleged  exception  principally  relied  upon 
was  the  case  of  Laiier  v.  Wateoti,  2t  N.  Y. 
146,  89  Am.  Dec.  404.  In  tbi*  the  action 
was  to  enforce  a  Canadian  judgment.  On  the 
trial  the  record  of  tbe  judgroeot  was  offered  In 
evidence.  Tbe  only  question  before  the  appel- 
late court  was  whether  the  record  was  receiv- 
able in  evidence,  Qotwlthslanding  the  technical 
objections.  The  court  held  it  was;  but  the 
learned  judge  (Davles)  who  gave  tbe  opinion 
then  proceeded  tii  argue  a  question  not  raised, 
namely,  whelher  foreien  judgmenta  were  con- 
clusive, and  held  thai  tbey  were.    This  opinion 

Srv)  York,  L.  S.  it  W.  R.  Cb,  v.  MeBenrg, 
SI  Blatchf.  400.  was  a  case  of  precisely  the 
same  character.  The  judgment  was  in  no 
respect  impeached. 

A  review  of  tbe  English  cases  will  show 
that  the  question  whether  a  foreign  Judftment 
should  be  held  conclusive  dependa  upon  tb« 
circumaiaoces  under  which  it  was  rendered. 
Many  of  the  Bogliab  cases  aroee  upon  Scotch, 
Irish,  or  coloDlal  judzmeots.  all  of  wbich  are 
In  Englisb  law  called  foreign.  There  aeems 
no  good  reason  why  these  should  not  be  placed 
upon  the  same  fooUugaa  domestic  Judgmenta. 

HtndtTKn  V.  Bendmm,  8  Hare.  100,  was  a 
case  where  the  question  arose  in  reapect  to  a 
Newfoundland  judgment. 

Id  Oodard  v.  &ray.  L.  R.  6  Q.  B.  189,  tbe 
question  waa  in  relation  to  a  French  judgment. 

SehOiby  V.  WaUnltoU,  L.  R.  S  Q.  K  155, 
was  decided  together  with  Oodard  v.  Orag. 
The  foreign  Judcment  was  sued  on  by  the 
party  recovering  it.  He  waa  a  Dane,  resident 
io  France,  and  tbe  contract  sued  on  was  one 
the  final  performance  of  which  was  to  be  in 
France.  The  aummons  by  which  the  action 
waa  b^n  was  aerved  on  the  Procureur  Im- 
perial, In  the  atMence  from  France  of  tbe  de- 
fendant, and  the  French  oontulate  In  London 
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ckUHd  k  cop7  to  be  KTTed  on  blm  Id  LoDdon. 
Tbia  was  Id  KCordaDce  wltb  French  law.  The 
dcfeodant  did  not  ippear  ta  tbe  action  Hud  had 
no  property  id  PrtDCe.  It  nu  admilied  tbat 
Ibe  JuoKinent  wu  regular  according  lo  Freocb 
law.  Tbe  acliort  was  held  not  maiclnianble 
beCKUte  tbe  defendant  wa4  not  a  person 
dtuatMl  tbat  be  waa  bound  to  cubmit  blmseK 
Id  Um  FreDcb  courts.  Tbe  court  referred  to 
tbe  case  of  Qenernt  SUam  Nat.  Co.  *,  Ouillon, 
11  Hees.  A  W.  677,  wber«  It  was  beld  tbat 
CTen  ToluDtarr  appmraDce  in  a  foreign  tribunal 
faf  a  persoD  not  a  dlizen  of  tbe  country  ~~ 
bound  to  obey  Its  laws  would  not  bind  blm 
tbe  JudmcDt  rendered. 

In  &wiUM  V.  BmuilUtn,  L.  R.  14  Ch. 
Div.  851,  the  acKou  was  to  enforce  a  foreign 
French  Ja.'Iitment  awarding  the  plalntllT  dam- 
ages for  breach  o(  ■  corenaDt  not  lo  enrage  Id 
tndfl  and  to  restrain  blm  from  lurtber 
breacbea.  Tbe  defense  was  that  ibe  agree- 
ment was  void,  and  that  the  foreij^Ti  Judgment 
was  erroneous  aod  the  defendant  not  bound 
by  it.  The  agreement  was  held  lo  be  Told 
and  tbe  further  question  was  considered 
wbcrher  tbe  foreign  judgment  was  codcIusIt 
Tbe  learned  Judge  {\  ry)  accepts!  the  doclrii 
Uwt  foreign  judgments  were  conclusive,  but 
with  ihe  qualification  (entirely  sound)  which 
miide  thai  slatemeDt  aomcnhat  mesnlnglesa. 
when  the  circunistanceti  were  such  as  imposed 
upon  the  defendant  tbe  duly  of  obeying  the 
foreign  decision. 

Nouriim  v.  Frttman,  L.  B.  87  Ch.  Dl7.  244, 
decides  ibat  the  foreign  judgment  set  up  in 
that  case  was  not  auch  a  Judgment  as  could  be 
enforced  Id  England. 

Trafford  v.  «nnc.  L.  R.  86  Ch.  DIt.  600, 
was  a  caw  where  It  wax  gongbt  to  enforce  tbe 
Judgment  of  a  tribunal  in  Zurich. 

Voinet  v.  Bnrrett,  55  L.  J.  Q,  B.  SB, 
a  case  where  British  cllizeus  baviDg  extensive 
traliMwttoDS  In  Prance  were  sued  in  a  French 
court.  8o  far  as  appears  from  ihc  report 
above  referred  lo,  or  from  that  of  ibe  case  In 
the  court  below,  reported  In.  54  L.  J.  Q.  B.  581, 
DO  attempt  was  made  lo  Impeach  Ihe  Judi.TneDl 
fnr  error,  and  the  only  nbjwiion  made  nas 
that  it  was  not  binding  upon  Ibe  defendants  be 
cause  they  did  not  voluntarily  appear. 

HanJc  of  Aiitlralatia  v.  JVi.j»,  16  Q.  B.  717, 
was  on  a  colonial  Judgment  of  New  South 
Wales  It  was  held  conclusive;  but  upon  tbe 
ground  that  an  appeal  lay  from  It  to  tbe  privy 

COUDCII. 

In  Martin  v.  NiaMt.  a  Blm.  458,  the  effort 
was  to  Impeach  the  ludgment  of  au  Englliih 
colonial  court,  tbat  ol  Antigua.  Tbe  precise 
grounds  upon  which  Ihe  Impeachment  was 
atlemptnl  do  not  appear.  The  court  held  II 
not  im  peach  Hble. 

In  the  case  of  !hoU  t.  POkingUm,  8  Best  ft 
8.  10,  an  aclioD  had  been  brought  In  New 
York  by  citizens  of  New  Tork  sgaJDst  cIUmob 
of  Great  Britain,  and  a  Judgment  tecovered, 
from  which  an  appeal  had  been  taken.  The 
court  expressly  left  the  question  whether.  If  It 
bad  appeared  that  the  Judgmeol  of  tbe  New 
York  court  was  erroneous,  that  would  have 
been  n  deteaae. 

In  Ibe  case  of  General  Steam  ffat.  0».  t. 
OumoK.  11  Meea.  A  W.  877,  a  collision  had 
taken  idnci:  on  Ibe  high  teas  between  an  Eng- 
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lUh  and  a  French  vesael.  Tbe  owners  of  tb« 
French  vessel  sued  tbe  ownera  of  the  Engliak 
vessel  in  Ihe  tribunal  of  commerce  at  Havre 
for  damages,  charging  the  fault  on  tbe  Engli^ 
vessel.  Tbe  defendants  appeared  In  the  autt 
and  conlealed  It,  but  tbe  Judgment  went 
against  them.  Tbey  aflerwarJs  sued  Ibe  own* 
era  of  tbe  French  vessel  In  England  for  darn* 
ages  on  account  of  the  same  colllson.  charging 
Ibe  fault  on  them.  The  defendant  pleaded  tho 
Havre  Judgment,  but  the  court,  allbough  ft 
was  of  opinion  that  Ibe  plea  waa  bad  in  fono, 
iDifmated  a  clear  oploloD  tbat  it  was  bad  In 
■obstance. 

The  only  case  wblch  our  own  research  hu 
been  able  to  discover,  wbfch  appears  to  fnllf 
sustain  Ibe  doctrine  of  tbe  conclusiveness  erf 
foreign  Judgments,  la  that  of  De  Ooae  Rritmu 
V.  Bathbone,  t  Hurlst.  &  N.  801.  Tbe  action 
was  on  a  French  Judgment  and  the  qaesIEon 
arose  whether  It  could  be  impeached  for  error. 
The  defendants  had  appeared  tn  the  suit  in 
which  Ibe  Judgment  was  recovered,  but  for  Iba 

Surpose  of  saving  property  which  they  had  Id 
ranee.  The  court  decided  lu  favor  of  Ibe 
Judgment,  simply  saying  tbat  the  question 
bad  been  settled  by  the  autbnriiies.  The  onlj 
authorities  cited  by  counsel  upon  the  argu- 
ment In  support  of  tbe  alleged  coneluBlveneM 
of  the  foreign  Judgment  waa  Ifae  case  of  Bank 
of  Auttralatia  v.  Niat,  16  Q.  B.  717,  wblcb 
decided  no  such  thing. 

In  RvmeU  T.  Smyth.  B  Hees.  &  W.  810,  It 
was  held  that  the  Judgment  of  a  courtof  com- 
petent Jurisdiction  over  the  defendant  Impoiea 
a  duty  or  obligation  to  pay  the  sum  for  which 
Jutl;;'nent  Is  given  which  Ibe  courts  in  that 
country  are  bound  to  enforce. 

The  other  ground  In  the  English  cases  li 
rather  one  of  policy,  namely,  that  the  courts  of 
tbat  country  should  not  engage  in  tbe  work  of 
retrying  ciises  which  have  once  been  tried  In  k 
foreign  country,  for  the  reason  thai  their  Judg- 
ments wonld  not  probably  be  any  more  agre^ 
able  to  right  and  Justice  than  tbeforelgn  Judf- 

But  an  excellent  opportunity  was  recently 
(in  1SS3)  afforded  to  some  English  Judges  to 
test  Ihe  Boundnesi  of  theee  principles,  and  lbs 
court  of  king's  bench  Immedialely  and  utterly 
broke  away  from  them. 

In  Aboulfff  T.  Oppenheimer,  L.  R  10  Q.  B. 
DU.  3Bi;,  Chief  Justice  Coleridge  said:  'l  do 
not  think  It  necessary  to  inquire  for  the  present 
purposes  whHl  Is  the  strictly  accurate  mode  of 
slallnglbeprincIpieoQ  n-bich  Ibe  courts  of  thla 

luntry  enforce    the    oblignllon    created    by 


038,  «S8,  with  the  asxenlof  Lord  Blackburn  la 
Godard  v.  Gray,  L  R.  6  Q.  B.  189,  148,  and  in 
Sekaiby<i.  WeiUnhnlt,  L.  R.  6  Q  B.  155,  150. 
In  one  way.  and  It  has  been  slated  by  Lord 
Brougham,  iti  Rovlditehy.  DonifaU,2Q\ttk.6i 
F.  477,  in  another." 

The  falsity  of  the  notion  Ibat  tbe  general 
doctrine  that  fraud  vitiates  everything  which  It 


have  been  exposed  at  the  trial  is  msulfeat. 
bat  been  clearly  pointed  out  both  In  England 
and  by  this  court. 
Flmea-  v.  IJogd,  L.  R.  10  Ch.  887:  VniUS 
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aiaUt   y.  ZAnMfcmorfM,  88    U.    &  01    (SS: 

Tbli  ftt  Uut  U  cerulD,  thftt  Id  the  light  of 
tba  aboTe  dediioo  do  odo  cui  say  that  ihe 
prcaent  doctrine  of  the  EogHsb  (»art«  U  tbat  a 
vxt\gn  Judgment  Is  oecesssrily  co&clusiTe, 
eren  where  there  was  full  juriadictloD  and  a 
full  opportaoit;  for  trial  of  the  ti 
npoD  which  tbe  judgment  ti  assailed. 

When,  bowever,  ■  queslloD  stom  Id  relation 
to  the  Judgments  of  slrictlj  foreimi  counlries, 
the  general  course  of  English  decUfons  has 
been  to  look  into  the  ciicuoi stances  under 
which  tbe  Judgments  were  tendered,  and  If 
tbev  were  of  such  a  character  and  rendered 
nnoer  such  circumatancea  as  to  make  It  expe- 
dient, upon  well-recognized  legal  principles,  to 
Ueat  tbem  aa  concluslTe  adjudlcaitons,  to 
accord  to  Ihcm  that  character,  and  otherwise 
to  treat  Ibem  as  prima  facie  evidence  odI;  and 
not  precluding  an  inquEry  into  the  merits  of  tbe 
original  COD  trovers;. 

Foreign  judgmeuta  are,  in  general,  prli 
facie  evidence  only  end  do  not  con.stiiiile  a  l.._ 
toaaezaminationof  tbe  origtaal  merits,  but  in 
certain  cases  tbe;  ma;  Justly  be  held  "  *" 
COnclusiTe. 

Judgments  t'n  rem  or  those  which.  In  the 
course  of  the  exercise  of  a  rightful  Jurlsdictioo, 
dispose  of  property  by  sale  or  olberwise.  should 
be  held  lo  be  unimpeachable  in  the  courts  of 
ail  coumries,  so  far  at  least  as  tbe  title  to  ttie 
property  disposed  of  is  concerned.  Similar 
cooslde rations  apply  to  the  case  of  foreign 
Judgments  determioing  the  stntus,  and  rights 
KTOwing  out  of  tbe  status,  of  individuals  within 
their  Jurisdiction.  But  this  must  be  subject  (o 
an  exception  when  the  foreign  Judgment  Is 
based  upon  laws  or  policies  repugnant  lo  tliose 
of  the  forum  Id  which  It  Is  set  up.  Atid 
when  the  Judgmenthaa  been  rendered  between 
foreigners  in  the  states  of  which  they  were 
cilizeoB,  and  while  they  were  residputs  of  that 
stale,  neither  of  the  parties  haseuy  fair  right  to 
call  upon  the  tribunals  of  an  other  country  to 
retry  tbe  merits  of  a  controversy  once  deter 
mined  by  those  tribunals  to  wbicb  its  delermi 
nation  properly  belonged. 

QardMT  v.  Thonuu,  14  Johns.  134,  7  Am. 
Dec.  44S. 

Atid  where  a  parly  has  promoted  a  suit  In  a 
foreign  tribunal  he  should  not,  ordinarily  at 
least,  It  ever,  be  permitted  to  impeach  the 
Judgment  rendered  In  it. 

The  ground  upon  which  the  last  conclusloi] 
testa  Is  that  where  a  parly  has  cboseo  a  foreign 
tribunal  be  s'liiuld  reHt  content  with  the  reaulU 
of  his  choice.  This  doctrloe  may  apply  to  a 
defendant  ai  well  as  to  a  ptainllff,  and.  (here 
fore,  if  a  defendant  chooses,  when  under  no 
nsiralnt,  and  when  he  might,  without  peril  to 
himself  or  bis  Inleresla,  refralo  to  submit  his 
case  to  a  foreign  tribunal,  tbe  same  reason  ex 
itiB  for  leavinghim  where  the  foreign  Judgment 
leaves  him. 

And  In  those  cases  where  a  cltlien  of  our 
country  tahe*  up  his  residence  in  another,  and 
U  there  sued,  and  appears,  It  may  well  be  held 
thatthe  judgment  should  be  deemed  conclusive 
uatnsi  him  in  his  own  country,  even  when  be 
Mil  retains  hli  nominal  and  tecbntcs)  citizen- 
■bip  therein. 

It  does  not,  bowerer,  foUow  that  a  fordgn 
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Judgment  ihoold  be  enforced  by  us  In  every 
case  whero  the  public  duty  referred  to  does  not 
exist. 

We  should  sot,  in  any  case,  enforce  a  Judg- 
ment based  upon  a  mere  local  law  of  a  foreign 
stale.  We  would  not  entertala  an  action  based 
directly  upon  such  law,  and  surelv  this  dtffl- 
culty  could  not  be  surmounted  bylfrst  procur- 
ing the  demand  to  be  put  into  a  Judgment  of 
tbe  foreign  state.  Slill  less  should  we  enforce 
any  Judgment  based  upon  a  liability  repugnant 
to  our  local  law.  or  to  our  estabhshed  notions 
of  Justice  and  right. 
De  Brimonl  v.  Penniman,  10  BUtcbt.  430. 
The  Judgment  agaitist  A.  T.  Stenart  &.  Ca 
cannot  be  treated  as  conclusive  or  as  furnish- 
ing any  bar  to  an  original  investigation  Into 
the  merits  of  the  controversy,  for  tbe  plain  rea- 
son that  the  state  of  New  York  and  Ihe  United 
Blatea  do  owe  to  tbe  complainants  tbe  duly  of 
affording  lo  them  one  full  and  fair  oppor- 
tunity of  having  an  adjudication  by  tbeir 
own  courts  upon  the  original  merits  of  tbecon- 
troversy.  The  plalntiBs  in  error  are  and 
always  have  been  citizens  and  residents  of  the 
United  States  and  of  the  state  of  New  York, 
and  are  entitled  to  everr  privilege  belonging 
to  such  citizens  and  residents.  They  did  not 
voluotarily  suek  the  Juri-dicllon  of  the  French 
courts  or  voluntarily  submit  themselves  to  that 
jurisdiction,  when  called  into  it  by  others. 
They  were  neither  resideetaof  nor  commorani 
in  France.  They  happened  to  have  personal 
property  there,  subject  >o  seizure  upon  Judicial 
process,  and  were  ob''.ged  either  to  apwnr  and 
litigate  in  tbe  Pren'.n  Iribunala  or  forfeil  their 
property,  or  spi-'.dily  remove  It  beyond  tbe 
boundaries  of  Piaoce.  They  adopted  tbe  (sup- 
posed) lees  b'irdensome  alleroative.  It  was.  in 
every  s^.tistanlial  sense,  a  compulsory,  and  not 
a  vomniary  appearance.  Judgment  by  default 
would  have  tjeen  rendered  against  Ibem  bad 
they  failed  to  appear,  and  they  had  property 
then  within  the  Jurisdiction  wbicb  could  have 
been  reached  by  process  in  eiecutloii  of  the 
Judgment.  The  appearance  of  Stewarl  &,  Co. 
as  therefore  not  voluniary,  but  compelled. 
An  appearance  by  defendants  in  an  action 
where  property  has  actually  been  attached  Is 
compulsory,  and  not  voluntary. 

OeneraX  Steam  Sav.  Oo.  v.  OaiOim.  11  Meea. 
&  W.  887;  adiibtbs  v.  WttUn/ioU,  L.  H.  0  Q.  B. 
ISS. 

iQ  Voin«t  V.  Bamtl,  65  L.  J.  Q.  B  39,  a 
__8e  of  a  French  Judgment,  the  defendant  ap- 
penred  in  the  aclion.  Tbey  bad  no  property 
in  France,  but  had  ezleoslve  transactions  (here, 
likely  at  some  time  to  have,  nod  their 
appearance  was  from  apprebenaion  in  regard 
to  sncb  property.  Tbe  court  held  that  tbe  ap- 
pearance was  not  compelled. 

Stewart  &  Co,  did  Indeed  have  a  storehouse 
and  agent  in  Paris.    It  was  merely  subsidiary 
to  tbeir  main  businen  in  New  York.     Thefr 
real  business  had  its  head,  home,  and  principal 
scope  in  New  York.     Their  budness  was  not 
In  any  sense  removed  from  New  York. 
Nor  is  the  circumstance  that  one  of  Ihe  con- 
acts  which  created  tbe  relations  of  the  parties 
as  made  In  Paris,  and  in  large  part  tg  be  per- 
formed tbere,  and  perbapa  to  be  Inierprelad 
according  lo  tbe  law  of  France,  any   gronnd 
for  denying  lo  tbe  plaintiffs  their  right  to  a  trial 
,.       1UII.K. 
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OB  Um  original  merits  Id  tbe  conrti  of  their 
own  conntry.  Tbecourti  of  Amerloa  ire  per- 
fectlv  competent  tn  sKertatn  and  apply  fur- 
cIkd  law,  and  do  It  every  6nj, 

Lfttle  attention  need  m  paid  to  the  sugeea- 
tfOD  that  mott  of  the  erldenM  bearinK  upOD 
Ibe  controTersy  wa«  In  France,  The  evidence, 
wherever  It  wai,  waa  under  the  control  of  the 
partiea.  and  could  easily  be  produced  in  the 
tribunals  of  either  country. 


ground  that  Stewart  A  Co.  faBve  not  the 
riehts  as  other  citizens  of  the  United  States  lo 
at  least  one  adjudication  of  their  case  upon  Its 
orifilnal  merits. 

ForelgQ  jadgmenuof  the  character  to  which 
the  one  to  question  belong  do  not  preclude 
an  Inveaiigation  of  the  controveray  upon  Its 
orif^nal  merits.  They  may,  in  some  instsoces, 
have  some  effect  and  operation  short  of  Ibla. 

This  judgment  was  ovemhelmingly  1m 
peached,  ^ib  the  bill  in  equity  and  the  mal- 
teia  oftered  (o  be  proved  moat  clearly  Bhowed 
It  to  be  wholly  errooeous,  both  In  fact  and  in 
law.  And  the  ioJuELice  Infliclcd  by  It,  if  en- 
forced, would  be  cDormoij.  This  of  Itself  is 
abundantly  sufficient. 

Stewart  A  Co,  made  every  effort  to  gel  be- 
fore tbe  French  tribunals  every  fact  wblcli 
bore  upon  the  mertts  of  tbe  case,  and  that  court 
would  not  lend  lla  aid  to  these  efforts  and  give 
them  the  facilities  wblcb  IL  bad  In  its  power 
and  which  were  abeolulely  neceFssry  in  order 
to  enablethem  to  bring  out  the  fact';  and  even 
upon  tbe  limited  and  partial  knowledge  of  tbe 
facts  upon  which  Ibe  court  acted,  Its  judgment 
was  ^roKly  nroneoua. 

The  case  made  against  tbe  Judgment  abows 
thst  a  large  part  of  the  claims  of  Forltn  &  Co. 
were  orlgliially  false,  and  known  to  be  false, 
and  wjre  coDsequeotly  fraudulent,  and  were 
supported  by  falsehood  at  the  trial;  and  the 
case  Is  therefore  clearly  within  the  doctrine 
laid  down  in  the  recent  English  case  of  Abou- 
toff  T.  Oppenheimer.  L.  R.  10  Q.  B.  DIv.  296, 
and  the  Judgment  coDseqnenlly  impeachable 
even  upon  Ibe  view  of  those  tribunals  which 
moat  Btrongly  assert  tbe  concluKlvenesa  of  ior- 
eign  Judsmeota.  But  tbe  judgment  stands 
impeached  upon  another  ground  which  de- 
serves special  attention.  The  offer  waa  made 
to  show  that  it  was  baaed  opon  an  alleged 
agreement  between  Fortln  A  Co.  and  Stewart 
A  Co.,  designed  to  secure  Invoice  valuationa 
at  rates  lower  than  the  market  price,  which 
waa  Id  direct  violatioo  of  the  laws  of  the 
United  Stales,  and  tbe  offer  was  rejected. 

The  absolule  dental  by  the  French  law  to 
judgmenta  of  the  coiirta  of  other  nations  of 
aoyibing  In  the  nature  of  conclusiveness  ex- 
tends to  all  casea  whatsoever  as  against  French 
dtizena. 

Thia  la  not  the  case  where  onr  courts  are 
called  upon  to  enforce  a  statute  as  in  Nalienat 
SUara  fiav.  Co.  v  Dner  ('TA*  Scotland')  106 
V.  9.  88  (88:  1004),  but  where  they  are  to  de- 
clare what  tbe  taw  of  comity  Is  and  reqnirea 

Our  courts  wonld  not  undertake  to  undo 
what  had  been  done  under  a  foreign  decree; 
but  thla  is  a  very  different  thine  from  enforc- 
ing a  purely  executoiy  foreign  judgment. 
169  D.  & 


fall  under  the  si 

Bari)a-  v.  Lamb,  8  C.  B.  N.  8.  W. 

There  may  also  be  cases  where,  from  a  Tfr 


cigD  court  would  more  nearlv  accord  with 
justice  than  any  which  could  be  reached  by 
our  owD  tribunala.  In  such  cases  oar  courta 
might  fatrty  aay  that  It  would  be  wise  for  them 
lo  accept  tbe  foreign  judcmeot  as  the  ground 
of  decision,  not  tiecauae  It  was  conclusive,  so 
aa  to  preclude  original  Inquiry,  but  bccauae, 
after  aucb  inquiry,  it  eeemed  probable  that  It 
waa  tbe  nearest  practicable  approach  to  justice: 
When,  after  an  opportunity  had  been  given 
to  the  aggrieved  party  to  maintalu  his  claims 
It  appeared  that  the  task  could  not  be  sccom- 
pllshed  with  any  assurance  of  a  result  so  just 
as  would  he  effected  by  adopting  tbe  foreign 
judsment.  that  judgment  might  be  adopted  ai 


Two  recent  text  writers,  Figott  (Introdoe- 
tion  and  fliat  chapter  of  Foreign  Judgmenla) 
and  Bigelow  (Estoppel,  356-260),  have  tbou^t 
tbat  tbe  beat  way  to  clear  up  what  they  re- 
gard as  tbe  confusion  on  this  subject,  would 
be  to  treat  foreign  Indgmenta  aa  conclusivo. 
It  can  hardly  be  aald  that  the  efforie  of  tbeae 
learned  authors  have  been  attended  with  much 
success . 

A  very  able  Judge,  Baron  Parke,  baa  tha 
credit  ol  eetabllahlog  what  some  have  BuppoMd 
to  be  a  solid  foundation  for  the  general  con- 
clusivenesa  of  foreign  judgments.  He  sava: 
''Where  a  competent  court  has  adjudicatea  a 
certain  sum  to  be  due,  a  legal  obligation  arlaea 
lo  pay  tbat  sum  and  an  action  of  debt  to  en- 
force the  judgment  may  be  maintained.  It  i> 
in  this  way  that  the  judgments  of  foreign  and 
colonial  courts  may  be  supported  and  en- 
forced." Wiiliamt  v.  Jonci.  13  Meea.  A  W. 
628.  But  It  is  not  certain  that  he  was  tbe  dis- 
coverer of  thia  principle,  inasmuch  as  It  had 
been  before  slated  by  Lord  Abinger,  as  wellaa 
by  himneif,  in  Rva*ea  v.  ftnyW,  9  Mees.  A  W. 
810.  This  principle  h as, moreover,  bet n  qooted 
with  approval  by  another  very  able  judee,  Mr, 
Jiutiee  Blackburn  {Oodard  v.  Qray,  L.  X  6  Q. 


Judges  ia  what  la  called  comity.  When  tha 
courts  of  a  nation  exercise  power  over  pro|K 
arty,  real  or  personal,  which  is  within  Ibetr 
grasp,  whether  such  power  ia  judicial  or  exec- 
utive, Ihe  courts  of  another  country  cannot  sit 
in  judgment  upon  it.  Such  action  involves  tbe 
great  Issuea  of  peace  or  war,  and  the  treatment 
of  It  must  be  left  to  the  supreme  executive 

£3wer  slone.  Whatever  one  nation  thinks  It 
t  to  do  in  relation  to  persons  or  propertf 
fully  and  rightfully  within  its  exclusive  jurla- 
diction  must  be  recognized  everywhere. 
Nearly  everything  wblcb  la  correctly  dlspoaed 
of  under  what  is  called  tbe  rule  of  comI» 
proper  falla  within  Ibis  field  of  tbe  law.  It 
scarcelv  need  be  said,  therefore,  that  what  il 
properly  called  comity  ca&  never  subalat  be- 


ovGoi>^Ic 


SoFKXiut  CODBT  or  THS  DntKD  KeATak 


Oor.  Txui, 


tween  iMthnM  anleM  It  U  leclprocallj  ackDowl- 
cdnd. 

AD  urray  of  tli«  ftalhorittM  will  •uppoH  tbe 
poaltloD*  ubeo  In  thl«  brief.  TboK  will  be 
ciMiifled  u  supportlDg  our  argnmeDt  wbicb 
mppear  on  the  facte,  or  u«  made  hj  the  opin- 
loni,  to  lurD  to  ■  greater  or  le«  dc^iTee  upon  % 
tt.voia.bU  v[ew  of  the  coDsldentioni,  or  eome 
of  tbem,  upon  which  the  argumeot  is  b&sed. 
Those  ODi;  will  be  Uken  u  opposed  to  li 
which  appear  upoo  tbe  facta,  or  &re  made  by 
the  oplDioni.  to  turn  upoo  conalderationa 
which  are  iDConilslent  with,  them,  and  io 
which  the  jiidement  would  presumably  have 
bcendiffereni,  badihe  views  herein  mainlained 
a  accepled.    Those  will    be   da«silicd 


.  )  above  laid  dowo,  it  ought  to  have 
been  held  conclusive,  or  because  the  grounds 
u  expressed  in  the  opioloas  were  not  hostile 
to  tuch  views. 

Supporting: 

BuUrick  V.  Alltn.  8  Mass.  378,  S  Am.  Dec. 
10B;1  Ferguson.  InlematlODal  Law,  S80:  Bimp- 
KH  T.  Foif,,  1  Johns.  &  H.  18:  De  Brimont  v. 
Binmm»n.  10  Blalchf.  436;  Rum/iam  v.  Wdh 
tttr,  1  Woodb.  &  M,  172;  MeEaan  v.  Zimmtr, 
88  Mich.  765,  31  Am.  Rep.  333  (Mr.  Justice 
Cootev);  llotmn  -v.  Itemten,  30  Johns.  361,  11 
Am.  Dec.  36B  (Piatt,  J.l;  Sinetairv.  Fratir. 
7  Morison,  Diet.  Dec.  4542,  1  Douel.  fl,  noU 
(House  of  Lords):  Herbert  v.  Cook,  lilies.  87, 
pole;  La<.g  v.  Ho&rook.  Crabbe,  170;  MeEl 
tnosU  T.  Cohen.  88  V.  S.  13  Pet  S24  HO;  183); 
HanUyv  Donoliue,  IIBU.  S.  4(!E'!  53GMZ>>Vfai 
of  Mr.  Justice  Graj);  Wiggint  Ferry  Co.  v. 
Giitago  dtA.B.  Ce.  11  Fed.  Rep.  883  {Dicta 
of  McCratv.  J.);  Andenon  t.  Haddon,  33 
Hud,  440  {Dictn  of  Brady,  J.l;  HtmldiUh  v. 
Donegal.  B  Bligh.  N.  S.  843;  BaTnea  v.  PatUr- 
ton,  6  llarr,  &  J.  303;  MeKim  v.  Odom.  13 
He.  94;  Wiainmt  v.  Pretton.  3  J.  J.  Marsh. 
600,  20  Am.  Dec  176;  Babinton  v.  Pretcott.  4 
N.  H.  451;  Warren  v.  Klagq,  %  Pick.  448; 
Onge  V.  BulkeUy.  3  Alt  314;  Hittheoek  t. 
Aitlcen.  1  Cat.  460  (This  case  ool  ddw  the  law 
■o  for  as  rfspects  judgment  of  sinler  stale); 
AHdrea*  v.  Morttgomtry.  19  Johns.  162, 10  Am. 
Dec  313;  Jaakion  v.  Jackton,  1  Johns.  433; 
TavioT  V.  Brvden,  8  Johns.  172;  Pateling  y. 
Willton.  18  Johns.  205;  Peane  v.  Hoieard,  14 
Johns  479;  XottUi  v.  Itoui,  3  Bam.  &  Ad. 
7M;  BoirUi  v.  Orr.  1  Younge  A  C,  464; 
Soulhgnte  v.  Montgomerie.  I  Sim.  A  Blu.  507, 
IS  Fac.  Dec  473;  TayUfr  v.  Barron.  30  N.  H. 
9S,  64  Am.  Dec.  261;  AldHeh  v.  Eenney.  4 
Conn.  382.  10  Am,  Dec.  161;  Oiden  v.  Bam. 
S  N.  J.  L.  468;  Graham  v.  Gregg,  S  Uair. 
(Del.)  408. 

CoDSisleot: 

Seu,  York.  L.  B.  db  W.  S.  Oo.  v.  MeBenry. 
IT  Fed.  Rep.  414  (Coxe,  J.):  an  EoKlish  Jud^- 
meot  held  conclusive  in  American  courta;  but 
(a>  it  was  agalDBl  a  British  subject  and  (b|  was 
not  im|>eacbed  b;  pleading  or  proof. 

Bu»kM  v.  Smyth,  9  Meee.  &  W.  810;  action 
Id  England  on  a  Scotch  jud|;meot. 

WiUiamt  T.  Jona.  18  Hees.  ft  W.  62fl:  ac- 
tion Id  Bogland  od  a  Judgment  of  an  inferior 
Bncliah  court. 

iTattn-  T.  Witter,  \  Dougl.  1:  acti<w  in  Eng- 
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land  on  a  colonial  judgment  Judgment  noi 
impeached.  Action  sualslDod,  bat  ^ika  that 
aueh  Jodgmenla  were  eiamlaable, 

QaOiraHh  t.  NmM*.  1  Dougl.  «,  HOfa.-  pfe- 
dwW  similar  to  that  above. 

Jfetn'n  v.  MaMarttiu,  4  T.  R.  498;  Oroad'OH 
«.  Lfconard.  8  U.  B.  4  Cranch,  484  i%:  n7U); 
Latter  t.  Weeloott,  36  N.  Y.  148,  83  Am.  D(^. 
404.  (This  case  must  be  claagifled  as  coniia- 
lent.  although  the  arganwot  of  the  opinion 
goes  the  length  of  asMrtlog  that  foreign 
judgments  are  conclusive.  But  Ihla  question 
was  Dot  before  tbe  court).  No  impeachment 
ol  the  judgment  waa  attempted  either  \ij 
pleading  or  proof.  The  ootj  question  act- 
ually before  Ibe  court  was  whelher  tliejudit- 
ment  was  receivable  In  evidence.     Upon  Ibis 

Kint  there  could  be  no  question.  The  view 
rein  maiataioed  fuUy  admits  this.  And  we 
also  adoiil  and  assert  that  a  foreign  Judgment 
is.  In  several  iniiances,  not  only  evidence,  but 
conclusive  and  unimpeachable. 

Martin  v.  SieoiU,  8  Sim.  400;  Jurigment  of 
colonial  court. 

Bank  of  Autlralatia  v.  Ifiat,  IS  Q.  B.  TIT, 
and  llendermn  r.  Hmderton,  3  Hare,  100,  S  <), 
B.  369:  judgments  of  colnnial  court. 

Caitrigut  v.  Imrie.  8  C.  B.  N,  8.  404,  wa*a 
case  of  jiidgmetit  in  rem. 

Godard  V.  Grat,,  L.  K.  6  Q.  B.  139.  Defend- 
ant fuilcd  to  bring  to  the  noiioe  of  the  French 
court  the  true  coosl  ruction  of  the  English  taw, 
and  could  not.  therefore.  Impeach  the  Fivncb 
Judement  because  it  had  mistaken  tbe  law  of 
Encland. 

Mbtby  T.  WutenhoU.  L.  R.  6  Q,  a  16S. 
Tbe  Juili;mentof  the  Freucb  court  was  notsus- 
taiDKl,  no  juHsiiidiiin  of  the  defendaut'a  per- 
son bavine  been  obtained. 

Copin  V.  Ad'umoa.  45  L.  J.  Exrb.  IB.  Do 
fendanl  was  a  shareholder  in  a  French  com- 
pany and  elected  a  dnmicil  in  France,  where 
process  could  be  served  on  bim  In  his  absence, 
pursuant  to  French  law.  He  could  not  at- 
tack the  Judgmenl  successfiilly  on  tbe  sole 
eround  that  he  was  not  personally  served 
lie  elected  to  be  bound  by  the  mode  of  service 


prescribed  by  French  law. 
VaUte  V.  Ihimeiqtte,  4  Ex 
Auitralasia  v.  l/ardit.g.  10   L.  J.  C.  P.  N. 


r,  4  Excb.  290,  and  Bank 


I.  345:  same  principle  as  Copin  w  Adamton, 
45  L.  J.  Eich.  15. 

RoutitUta  V.  BoutOlon,  L.  R.  14Ch.  Dlv.  SSI. 
The  French  juilgment  was  not  sustsined,  Ihet* 
being  no  jurisdiction  ot  defendant's  penon. 

VMnet  V.  Barrett.  I  Cab.  ft  El.  664,  on  np- 
pesl,S4Week  Rep.  103.  Tbe  French  Judgment 
waa  attacked  only  on  the  ground  that  defend- 
ant was  not  a  resident  or  subject  of  France, 
and  his  appearance  there  was  solely  to  protect 
his  properly.  Tbe  French  judgment  was  not 
impeached  as  having  been  unjustly  or  unduly 
obtained. 

Buehanan  t.  Bxieker,  9  East,  191,  and 
Tarleton  v.  Tarleton.  A.  Haule  ft  B.  20;  wen 
both  colonial  judgments. 

Monroe  v.  Doaglal.  4  Sandt.  Cb.  196:  Judg- 

BA^xird  T.  Wrighl'HO  How.  Pr.  S12l  There 
waa  no  jurisdiction  of  defendant's  person. 

Soniltky  v  Metfer,  49  N.  T.  6TS,  waa  Iha 
case  ol  a  foreign  Judgment  against  a  surety 


U9D.8. 


BlLTOn  T.  Gdtot. 


which  WM  paid.  Under  the  contract  of  in- 
demolty  the  foreipi  judgmaul  wad  aimpl;  held 
oompeleat  evidence. 

OpptwiDg: 

Ik  Cottt  Bii—ae  t.  RaObone.  0  Hurlit.  A 
N.  801,  wu  a  formfti  decision  onlj,  appar- 
euUr  for  purnowi  of  appenl. 

Tim  ctM  of  JudgmeDls  oreinler  itatei  bM  do 
relevancy  'lo  the  quMtion  herein  dtecussed. 
The  Cnnatilutlon  of  the  United  Slalea  re- 
quire* full  fiiih  and  credit  to  be  given  to  the 
judicial  procFt<lings  of  Ibe  aevenl  ilates. 
I'hia  U  universally  acknowli^dgei)  lo  mafce 
Ihem  eqaivaieDI  In  point  of  concluilTcnen  to 
domestic  Judameots. 

Milla  V.  DuTj/u,  It  U.  8.  7  Granch,  4B1, 
(8:  411):  ClaUtma*  t.  RtMNK,  1%  U.  8.  S  Wall. 
290  (Itt:  47B). 

Me*»n.  WllUaa  O.  Choate  and  Wittiam 
D.  Shipman  for  appellees  and  defendants  in 

The  French  courts  hariDe  jurisdiction  of 
the  subject- matter  and  of  the  parlies,  tijeir 
judcmenis  are  cooclustve  to  the  same  extent 
as  domealic  judgmenla.  unless  impeached  for 
want  of  Juriadlcuon  or  tor  Iraud  in  procuring 
the  tatne. 

The  modem  rule  both  in  England  and  this 
coi'.ntiy,  overruliDg  tbe  earlier  decisions  which 
made  a  foreiR;^  judtrmeDt  prina  facie  evidence 
only  of  a  debt,  is  Ibat  a  foreign  Judgment  in 
permnam  is  couclusive  as  to  ihceiisience  of 
the  debt  eatabllshed  thereby,  provided  the 
court  had  Jurisdirtinn  of  the  subject  matter 
snd  ibe  parlies,  and  such  Judgment  can  be  im- 
peached only  for  fraud. 

2  Kent,  Com.  (18th  ed.)  119  <f  ««;;  1  Rolle, 
Abr.  380,  fol.  li. 

After  that,  the  Eoglish  courls  Ihniled  the 
effect  of  foreign  Jiidgmrnls,  faoldiiii;  Ibal  no 
execution  could  issue  on  tbem,  and  that  nbere 
a  suit  is  brouelit  lo  enforce  such  a  Judgment 
tbe  record  of  toe  taller  is  udIv  prima  facie  evi- 
dence of  the  debt,  snd  Ibe  defendant  may,  if 
be  can,  defeat  It  by  sbowin;  its  injustice,  or 
that  it  was  irregularly  or  unduly  obtained. 

Bindair  t.  Frater,  cited  in  Dutcheu  of 
fin0*ton'«ai*«.IlHar)t- Bt  Tt.  222,ln  Walker 
f.  Witttr,  1  Dougl.  1,  and  in  Qalbroith  t. 
Jir«nU«,  1  Dougl.  6,  noto. 

But  a  dislinetioD  was  made  between  Ihe  ef- 
fect of  a  foreigL  judgment  when  sutl  is 
brought  on  it  to  enforce  It,  and  when  such 
judgtnent  Is  pleaded  In  bar  of  a  new  suit  on 
tbe  original  causeof  action  by  tbe  loalng  party. 
In  tbe  latter  case,  the  foreign  judgment  was 
held  concludve,  and  therefore  a  Mr  of  tbe 
newiulL 

PMUif  t.  Hunter.  9  H.  Bl.  410. 

In  the  early  cases  in  this  country,  where  tbe 
doclrine  of  Phillipe  v.  Hvnter,  Ihat  In  a  suit 
to  enforce  a  foreign  judgment,  the  judgment 
Is  only  prima  facie  evidence  of  tbe  debt,  has 
been  followed,  the  tacts  as  well  as  tbe  law  em- 
braced in  foreign  Judgmenla  have  been  held 
lo  be  open  to  conteatatlon. 

BvUiick  T.  AUrn.  8  Man.  ST8,  S  Am.  Dec. 
lOS;  ViMd  T.  GambU,  11  Cusfa.  8,  S9  Am.  Dee. 
18S. 

And  tbts,  tbe  general  mie  In  England  and 
Id  this  country  In  tbe  earlier  decisions,  has 
been  adhered  tola  several  of  the  states. 

Lord  Eames,  In  bis  wurk  on  Equity  (9d  ed. 
IM  0.  ti. 


1767).  etatea  the  rut«  to  be  that  the  Judgment 
of  a  forelftn  court  disDilssin^  a  claim  might  ba 
properly  held  to  be  conclusive,  while  one  sus- 
laining  such  a  claim  would  be  exsmioable  on 
its  merits. 

Another  ground  for'  tbis  dislinclion  very 
plainly  ezisis  in  the  tact  tbnt  if  a  party  volun- 
tarily invokes  the  aid  of  a  foreign  court  to  en- 
force bia  claim  against  his  alleged  debtor  be  la 
to  be  deemed  lo  have  elected  (hat  tribunal  afk 
suitable  and  proper  one  for  tbe  purpose. 

Behibtbg  V.  WattvhaU,  U  R.  6  Q.  B.  1GI». 

Tbe  English  courts,  in  modern  limes,  have 
discarded  the  distinction  made  in  FhiUif  t. 
Hunter,  2  H.  Bl.  410,  and  now  hold  that  B 
foreign  Judgment  in  per»onam  rendered  by  a 
competent  court  of  a  civilized  country,  where 
a  suit  is  brouebt  on  it  to  enforce  it  in  tbe 
English  courts,  is  as  conclusive  as  when  it  la 
pleaded  in  bar  of  a  new  suit  by  tbe  parties  de- 
feated al>Toad  on  the  original  cause  of  aclion, 
if  tbe  foreign  court  had  juribdiclionot  tbe  pst^ 
ties,  and  the  Judggient  is  free  from  tbe  lalnlot 
fraud  in  procuring  it. 

At  first  there  seemed  to  be  a  qualification  to 
I  Ibis  rule  in  one  particular  and  that  wna  where 
tbe  foreign  court  made  a  mistake  io  regard  to 
English  law  apptlcable  to  tbe  case  and  involved 
in  Ihe  foreign  decision. 

NouUi  V.  Amii  (1881)  2  Biro.  &  Ad.  767. 

But  now  the  English  courls  reject  tbis  quali- 
fication. 

Godard  v.  Gray,  L.  R.  6  Q.  B.  11)9:  Ca'triqut 
V.  Tmrie.  h.  R  4  H  I..  4!4.  484.  485;  Froem. 
Judgm.  (4th  ed.)  g  SS5. 

In  Boueiiion  *.  Routilton,  L.  R.  14  Ch.  Dlv. 
87U.  Fry,  J.,  underlnkes  to  state  wilb  precision 
tbe  circumstances  under  which  tbe  courts  of 
EnElaod  willbold  tbe  judgment  of  tbe  foreign 
tribunal conclusive,r>z..'—l.  Where  lUe defend- 
ant is  a  subject  of  a  foreign  country  in  which 
the  judgmenthas  been  obtained.  2.  Where  be 
was  resident  in  tbe  foreign  countrv  when  tbe 
aclion  began.  8.  Where  Uiedefenilam  In  the 
cliaracler  of  plaintiff  has  selected  the  forum  in 
which  he  la  afterwards  sued.  4.  Where  he 
has  voluntarily  appeared.  0.  Where  he  baa 
conlracted  lo  submit  himself  to  the  forum  in 
which  thejudgmenl  was  obtained,  and  poasl- 
blT.  0.  Where  the  defendant  has  real  ealare 
witbio  the  foreign  JuriFdiciion,  iu  respect  to 
which  tbe  cause  of  action  arose  whilst  he  waa 
within  Ibat  jurisdiction. 

RuutU  V.  Bmyth.  0  Meea.  &  W.  810,  819; 
n  lUiam*  T.  Jont*.  13  Hees.  &  W.  638.  6t-S; 
Copin  V.  Adamton,  L.  R  9  Exch.  840;  Btcqi  a 
v.  UaeCarOiy,  2  Barn.  &  Ad.  9ST. 

Tbe  court  of  queen's  bencb  in  Schibtbff  v. 
WatenioU  (IBTO).  L.  R.  6  Q  B.  109,  161,  fot- 
lowB  and  reinforces  the  decision  in  Godard  V. 
Orav.  L  R.  6  Q.  B.  189. 

The  same  rule  of  dectsioo  Is  declared  in 
Pank  ef  Avtlrolaiia  v.  Xiiu.  1«  Q.  B.  717; 
Bomiere  v.  Broelcner,  6  Times  L.  Rep.  86,  Q. 
B.  Dlv.  1689;  WiUiami  v,  Jonei,  13  Heea.  * 
W.  688;  Rvt$eH  v.  Bmyth.  9  Mees,  4  W.  810; 
Trafford  t.  Blane,  L.  R.  86  Cb.  Div.  WO; 
Voinet  V.  Bamlt.  SB  h.  3.  Q.  B.  89. 

The  English  court  in  Voinet  v.  Barrett.  tt»> 
pra,  espresaly  held  that  it  waa  no  answer  to  an 
action  on  a  Judgment  of  a  foreign  court  Ibat 
tbedefendanlappearedin  the  foreign  court  aa a 
defendant  merely  to  protect  his  property  from 
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•etmre  In  cue  jodgment  b;  defaalt  abonld  be 
given  agaiuBt  bim  by  tbe  tonigo  court,  fiucb 
M  appearance  i*u  held  to  be  rolantaiy  and 
undei  dures». 

And  the  jud^et  dte  nltb  ipprovsl  De  Oom 
Briuac  v.  Rathhoae.  fl  Rnrlsl.  &  N.  301.  where 
)t  was  held  that  if  a  derendaut  voluQiarily  ap- 
pears [q  a  foreian  court  and  lakes  Ihe  cLaocea 
of  a  Ju(l|!meDt  id  bis  fa?or  he  is  bound  b;  tbc 
judgnient  against  him.  Tbe  EnEUeh  Uv, 
therefore,  now  ia  thai  where  the  foreign  court 
baa  Jurisdiction  of  the  parlies  and  the  aubjecl- 
natter  of  the  conlroveray,  lia  judgment  ta  floal 
and  conclusive,  unless  It  cmn  be  Impeached  for 

The  cases  of  Abniofff.  Oppenllamer  0 
L.  R.  10  Q.  B.  Div.  2S5,  and  Yadala  v.  Laaa 
(1890)  L.  K  26  Q.  B.  Div.  810,  do  not  Impair 
the  authority  of  the  atmve  decisiona. 

The  decisions  of  tbe  Americftn  courts  are  not 
K>  plain  or  unlfomi.  In  manycases  the  earlier 
mle,  wbiL'h  once  obtained  inEnuland  as  veW 
■a  here,  has  been  simply  followed  or  assumed 
to  be  Rlill  the  law,  Tbe  American  cases  con- 
tainiug  ilieta  to  this  eSect  are  verv  numerous, 
but,  as  staled  by  Mr.  Bigelow  in  his  noric  on 
Estuppel  <5lh  ed.)  p.  2B4,  only  two  of  Iheni 
(Bvrii/tam  v.  Wcbtler.  1  Woodb,  &  M.  173.  and 
Bniikin  v.  Gald-inl  54  Me.  28,  SB  Am.  Dec. 
7181  are  direct  adjudlcatloDs  on  this  point 

1  Oreenl.  Et.  ^^  SlO,  540,  S47,  purports  to 
give  IheKtate  of  Ami'iican  law  on  the  subject. 
Frecm.  Judgm.  (4tb  cd.)  g  EtM,  slates  the 
American  rule. 

Tbe  greater  nutnber  of  the  American  coiiria 
bavecleclaredin  favnr  of  the  law  as  it  isntiiled 
in  PAHlipi  y.  Hunter,  2  H.  Bl.  410,  and  by 
which  ILe  fun-ign  judgment  is  regarded  as  ei' 
an  1 1  oa  tile  on  tbe  merits. 

Rfirnham  t,  Webtter,  1  Woodb.  ft  M.  172; 
TlivrUry.  Blarkbeume,  1  N   H.  243. 

A  recent  case  in  Maine  (18S8)  seems  to  hold 
that  foreijni  judgments  arc  impeachable  only 
for  fraud  or  nant  of  jiiriediclion,  and  ia  cited 
by  Freeman  as  lending  in  that  diiecilon. 

Rankin  v.  Gixldnrd.  M  Me.  28.  89  Am.  Dec. 
718,  85  Me.  391;  7oy(nr  v.  Bri/rfen,  8  Johns. 
178;  Freem.  Judem,  (4i1l  ed.>g  .^97. 

In  inno-  v.  WuUoU.  S6  N.  Y.  146.  82  Am. 
Dec.  4U4,  tbe  rule  was  broadl^r  laid  down  that 
tbc  same  principles  and  deriaions  which  we 
have  made  as  to  judgments  from  Ihe  courts  of 
other  states  of  the  (Joion  should  be  applied  to 
foreign  liidgments. 

KoniUky  y.  Mq/tr.  49  N.  T.  671. 

In  Lantr  t,  Wtiieott,  ivpra,  the  court 
»ja: 

"The  role  may  now  be  regarded  as  firmly 
■ettled  in  England  that  tbe  judement  is  con- 
clusive, so  far  as  to  preclude  a  retrial  upon  the 
merila.  It  remains  competent  for  tbe  defend- 
ant to  show  that  tbe  foreign  court  had  not 
Jurisdiction  of  the  subject  matter  of  tbe  suit, 
or  that  Ihe  defendant  was  never  served  with 
process,  or  that  the  judgment  wa*  fraudulently 
obtained," 

Konitttf/  T.  Megtr,  lupra. 

The  rule  declared  in  Latter  y,  Wateolt  is 
BOW  tbe  established  law  in  New  Tork,  and  it 
cannot  be  shown  to  defeat  the  effect  of  a  for- 
eign judgment  that  It  is  unjust,  or  that  the 
court  refused  tbe  appUcatloii  ol  the  defend- 


ant to  take  the  depDsltloas  of  wl'  nessea  abroad. 

DuTittan  1.  Higgiiu  (1888}  IM  H.  T.  70,  H, 
20L.R   A.  668. 

There  is  no  decisive  authority  on  this  quet- 
lion  by  tbe  courts  of  the  United  States. 

SanUj/Y.  IJoftoghue.  116  D.  S.  4  (29:  588): 
Buekner  v.  FtnLei/,  87  U.  a  2  Pet.  fi93  (7-  SSH: 
MeStmoyUy.  Cohen.  88  U.  B  18  FeU  813,884 
{10;  177,  183);  ITAt^  v.  Kttehum.  53  U.  a  U 
How.  165,  176  (18:  6*8.  6581;  Chngtmiu  y. 
Oaten,  72  [}.  8.  S  Wall.  2B0.  SOS(IS;  4T5. 4711): 
Thompton  t.  Whitman,  SG  U.  8.  18  WulL  457 
[31:  897). 

The  case  of  Hanles  v.  Donwhite  did  not  In- 
volve a  jud^inent  recovered  In  a  foreign 
country,  but  relaled  wholly  to  a  judgment  re- 
covered in  a  sister  stale.  And  it  docs  not  ap- 
pear Ibat  tbe  attention  of  Ihe  court  was  called 
lo  the  more  recent  rule  established  in  England 
and  in  New  York. 

In  Ghrittmat  v,  liuueH.  73  U.  B.  S  ff  nil.  304 
(18:  470).  Ibis  court  refers  to  tbc  change  <if  the 
law  of  Enfiland  made  by  the  then  recent  de- 
cision of  Bank  of  Aaetralana  v.  Sfiat,  16  Q. 
B.  717. 

In  MeMvU-m  v.  Rirbie,  a  case  now  under 
review  in  this  court.  41  Fed.  Rep.  602,  the  cir- 
cuit court  of  Ihe  Untied  States  for  tbe  alxlh 
circuit  followed  tbe  new  rule. 

The  caie  of  De  Brimoat  v.  Penniman,  10 
Blatchf.  43T,may  be  cited  on  the  other  side. 

But  it  is  of  no  weight  or  authority  on  the 
question  us  nn plied  lo  this  Judfrment  aRaiost 
titese  plainti^d  in  error  baaed  upon  purely 
commercial  tranaactions. 

In  the  Federal  courts,  besides  the  caaea 
above  referred  lo,  dieta  may  be  found  on  Ibis 

McElm'-yU  v.  Oohen.  88  U.  9.  13  Pet  384a0: 
177),  by  Washinelon,  J.;  CroUflsonv.  lM>nard, 
8  U.  8.  4  Crancli.  434  (2:  870),  by  Ware.  J.; 
Rurnham  y.  Webiter,  3  Ware,  246.  by  Mo- 
Craiy.  J.:  Wifjtjini  Fu-ry  Co,  v.  Chxearn)  d  A. 
'■  'to.  11  Feii.  Rep.  So3,  by  Gray,  J.;  Wia- 
n  V.  Pelican  Ins.  Oo.  127  U.  8,  293  (33: 
244),  and  an  early  decision  In  admiraltv,  by 
Hopkinaon,  J.;  FMog  v.  Roibrook  (1887). 
Crabbc,  17B.  favoring  tbeoldruleandaiftetuns 
by  Cose,  J.;  Aw  York.  L.  B.  A  W.  B.  Go.  v. 
MelUnry,  31  Blatcbf.  400,  approving  tbe  new 
rule. 

In  MeEtmn  y.  Zimmer.  88  Mich.  773,  81 
Am.  Rep.  833,  the  supreme  court  of  Michlgaa 
seems  10  necogniie  the  aulborily  of  the  recent 
English  cases,  altboiigh  tbe  case  before  them 
turned  on  a  question  of  the  jurisdiction  of  the 
foreign  court  over  the  partj  soui^ht  to  be  bound. 

In  Baker  v.  Palmer,  83  III.  58M,  ihe  supreme 
court  of  Illinois  baa  in  a  carefiilly  prepared 
opinion  declared  in  favor  of  tbe  new  rule. 

To  sum  up  Ibis  part  of  the  subject,  it  Is  safe 

to  say  that  while  the  earlier  American  cases 

have  generally  followed  tbe  old  rule  of  Fngltab 

*-  iris  and  lield  foreign  judgments,  when  sued 

,  re  exaralnabie  on  their  merits,  yet  In  Laaier 

WeAteoit.  26  N.  T,  146,  83  Am.  Bee.  401 

I  court  of  appeals  of  New  York  adopted  tbe 

views  of  Sent  and  Btory  and  the  modern  Eog- 

llsb  cases,  and  held  a  foreign  judgment  coo- 

cluilve  on  the  merits,  and  that   court  11111 

adheres  to  that  view  (i>un*ta>iT.  Biggin*.  188 

"  Y.  70,  90  L.  R.  A.  068),  and  the  oourtt  of 

1&«  U.  8. 
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JHebinn  and  minoli  faove  sdoplcd  or  favor ' 
Ibc  *dciptloii  of  the  MDie  view. 

And  Id  the  Federal  couria  tbe  qneiilon  t*  cot 
mbarruMd  by  bdt  decisive  lutbotiiy,  but  tbe 
drift  of  modrrn  opinloa  la  In  fa*or  ot  tbe 


the  cause,  and  fraud  upon  tbe  party  or  upon 
Oie  court  wbtreby  Jiidpnent  was  improperly 
procared  to  be  entered;  doi  a  frsud  committed 
b  the  niHiier  tried  or  enmlnabic  la  tbe  actloD. 
Am  applied  to  judgmeuta  evea  where  directly 
■tincked  br  bilHo  equity  toset  tbem aside,  the 
nle  ii<  llinite<l  to  sucb  frauds  as  are  exfrioslc 
or  cnllaieral  lo  the  matter  tried  by  tbe  court 
rendering  tbe  Judgment   sought   to   be  Im- 

{/n.'hd  WTfM  V,  T^tvehnorian,  98  U.  S.  04 
(9S:  M):  I'anee  f.  Burbank,  101  U.  fi.  514  (23: 
929):  .■^Utl  y.  8l.  Lout*  Smelt.  ■£  Ref.  Co.  106 
U.  8.  447  (87: 22«):  Pearoe  v.  Olntv'.  20  Conn. 
U4i  IIV.n^A  V.  Ik  Zava.  7  HI.  USB;  Kent  t. 
Sieardi:  3  Md.  Ch.  B92:  Smith  v.  /-owry,  1 
Johns  Cb.320:  DeLoiiUt.  J/M;t,2G.  Qrei-ne, 
BS.  no  Am.  Dec.  4t)li  Wclln.  Rea  Adjudlrals, 

In  .I'njTaf  V,  United  State*,  112  D.  8.  34  (28; 
VeSi,  .Vr.  Juitiee  Field  wys:  "A  strcnuaus 
■Sort  Is  mnde  bv  counsel  lo  brine  Ibcse  rasfs 
wtlhin  tbe  dnclrlDe  declared  In  Uititfd  Slata 
T.  Thn>-'k'iioi-ion,t.nA  Foncv.  Biirbank.tvpTa, 
but  niibout  success.  Il  niu  held  in  those 
cases  th.1t  ilie  fraud  nhfcb  will  juEiify  the  set- 
llDf!  n^iilc  of  tbe  Judgment  of  a  trihunal  Bpe- 
cialiy  i.pfiointcd  to  determine  partlcnlsr  fiiets, 
must  tie  »uch  ns  prevented  the  unsurcesnful 
party  from  fully  piewntinj;  hU  case,  or  which 
operaUtl  as  an  imposition  upon  the  jurisdiction 
of  ibe  iribiioal.  Mere  false  te.^iimony  or 
forged  docMincDts  nre  not  enough  if  tbe  dis- 
puted mnller  has  been  artnitllr  presented  to 
■nil  considered  by  tbe  tribunal, 

Unitfil  f-tnle*  v.  Minor,  114  D.  8.  288  (29: 
110);  rncific  R.  Co.  v.  Mifouri  P.  R.  Co. 
Ill  U.  8.  S'O  '2S:  603);  .\fari/iall  v.  Holme*. 
141  U.  S.  B»9  (3S:  370l. 

Tbe  rule  adopted  by  the  Federal  courti  ts 
not  peculiar,  but  tbe  same  rnle  la  established 
bj  tbe  slate  courts, 

Ortfut  V.  Oremt.  3  Gray,  361,  61  Am.  Dec. 
454:  Bou  V.  Wood.  70  N.  Y.  8:  Ward  v.  South- 
ed. 102  N.  y .  287;  Sandm  t.  Soutler,  126  N. 
T.  IW. 

Further  Illustrations  ot  tbe  kind  of  fraud 


•>,  o  uiiu.  i.,i,  where 
th«  fraud  consinted  in  this,  Ibat  tb?  foreifrn 
eonrt  waa  composed  of  persons  Interrsteil  in 
the  controTerSY,  and  Oehunbein  t.  Paprlirr, 
L.  R  H  Ch.  60h.  where  one  party  led  tbeolher 
to  believe  that  Ibe  suit  was  abandoned  and 
went  oo  ind  obtained  a  Judgment  in  hia  ab- 

Aboulef  y.  Oppinkeinttr,  L.  R.  10  Q.  B. 
IMt.  295,  and  Vadala  t.  Lataa,  L.  R.  M  Q. 
B.  Dtv.  810.  are  directly  Id  confiict  with  the 
OM  of  United  State*  v.  TAroeimorion.  68  U. 
B.  84  (25:  94),  and  introduced  a  new  and  very 
important  exception  In  the  law  ot  England  in 
tbe  doctrine  of  ret  judicata.  So  far  as  tbey 
bear  upon  the  argument  of  Ibe  present  case, 
however,  ihey  are  dlrecrly  In  point  as  eslab- 
lUling  the  rule,  which  tbey  do  notshake,  but 


00  the  contrary  afflrm,  that  the  same  rule  with 
regard  to  fraud,  at  vitiating  a  judgment,  ap- 

^llea  Id  a  foreign  ■■  to  a  domestic  judgmeut. 
bese  cases  have  not  escaped  advene  criti- 
cism, both  Id  tbis  cooDtry  and  Id  Eogland. 
See  Ybd  Fleet.  Collateral  Attack  of  Judicial 
Proceedioge  (1802)  la  5G8:  PIgolt,  Foreign 
Judgments  (3d  ed.  1B84),  106  et  teq;  English 
Lan  Quarterly  Review.  430. 


itpeacMng  the  judgmeota,  ire  clearly  io- 
BufBclent  for  that  purpose. 

One  Hundred  and  TieentyPitt  Baiketl  of 
Champagne  T.  Vnittd  Stale*  {"(Mquot't  Oham- 
pagnt),  70  U.  S.  8  Wall.  114  (18: 116);  BoU- 
litre  y,  Broekner,  6  Timea  L.  Rep.  8S,  Q.  B. 
Div.  1889. 

It  is  no  objection  to  the  conclusiveness  of  a 
foreign  Judgment  tbat  tbe  defendant  In  the  suit 
appearen  merely  because  he  could  not  other* 
wiae  protect  his  property  within  the  jurisdic- 
tion from  seizure  to  snti'sfy  tbe  judgment. 

Voinet  v.  Barrett,  54  L.  J.  Q.  B.  G21,  OS  L. 
J.  Q.  B  80;  De  Cone  Briitae  v.  HatAbone,  9 
HurlsL  AN.  SOI. 

Tbe  peculiar  drcumslaneea  of  this  case 
clearly  bring  it  wilbln  the  present  rtile  as  lo 


The  plninliCfa  in  error  as  iradera  in  France 
were  under  the  protection  of  Its  laws  and 
owed  a  temporary  allegiance  to  France,  and 
were  in  every  sense  bound  by  ita  laws,  ita 
commercial  uaasea,  and  its  roles  of  procedure. 

See  Bank  of  Au$traia*ia  v.  Harding,  9  0. 
B  660. 

Tbe  point  made  by  tbe  plaintiiTa  in  error, 
thai  France  does  not  enforce  judgmeota  of 
forei^rn  stales  against  its  own  subjecta.ts  whollf 
immaterisl. 

That  principle  has  been  repudiated  aa  ■ 
Rnund  of  decision  by  this  court  where  the  law 
of  this  country  is  positive  and  established. 

A'atiannl  Stram  Nav,  Co.  v.  Dyer  i"Tht 
Seotlana-)  106  U.  8.  SB  (8(1: 10O4). 

Our  courts  are  open  lo  foreigners  aa  well  aa 
(o  our  own  citlzena.  It  ta  utterly  immaterial 
in  a  suit  by  a  foreigner  where  or  when  bis 
right  of  properly  wbicb  be  seeks  to  enforce 
aroae,  whether  it  be  the  right  to  tbe  possession 
of  a  chattel  or  a  right  lo  tbe  enforcement  of  a 
written  obligstloo.  The  court*  never  Inquire, 
aa  B  lest  of  his  standing  In  conrt,  whether  It 
arose  under  a  domestic  or  foreign  law.  They 
give  it  the  effect  which  it  bat  under  tbe  for- 
eigo  law  as  a  mallerof  course.  Tbe  decisloos 
upon  which  we  rely  have  placed  rights  ac 
quired  under  forcisn  law  by  force  of  foreign 
judgments  upon  tbe  same  precise  plane. 

Bakery.  I-almer.  83  111.  S68. 

Some  recent  casee  decided  by  the  court  of 
appeals  of  New  York  illustrate  In  a  very  forci- 
ble way  tbe  extent  lo  wbicb,  in  modern  timea, 
private  rights  acquired  under  foreign  lawa  are 
recogniced  and  enforced. 

These  cases  proceed  upon  the  broad  ground 
that  rights  acquired  under  foreign  Uwln  per- 
sontil  property  will  be  respected  and  enforced 
b^  our  courts  unieaa  there  is  aomelbing  in  tbe 
disposition  ot  the  property  which  ia  violative 
of  good  morals,  or  unless  tbe  courta  are  for- 
blddeo  bs  poaltlve  statute  to  recogolce  aucb 
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mltboagh  the  rlgbts  lo  acquired  are  luser  tban 
by  Uielaws  of  Uia  *Iste  csd  be  created  under 
■irailar  inatrumeats,  acU,  or  recordi. 

Oow  T.  Vnittd  Stattt  Tnut  Co.  181  H.  T. 
SSO,  tS  L.  B.  A.  606;  Dammeri  t.  OAom,  140 
N.Y.  BO. 

There  waa  no  error  Id  the  conrl  belovr  in 
giving  1ud;;meDt  for  tbat  part  of  theclaim  in- 
cluded ID  Ibe  French  Judgments,  wblcb  con- 
«lBted  nt  thebalf  dlfterencea  for  tbe  jears  1877 
and  187S,  on  account  ot  anj  supposed  viola- 
tion of  the  revenue  laws  of  the  Unilcd  Slates, 
or  in  tbe  relectlon  of  auj  evidence  offered  bj 
the  plaintiffs  in  error  for  Ibe  purpose  of  esiab- 
tishinK  such  defense.  But  if  tblB  oblection 
■hould  be  suitalned  b;  tbe  court,  the  defend- 
ants la  error  should  be  permitted  to  remit  the 
amount  of  that  part  of  the  verdict  nbicb  is 
•abject  to  this  objection,  ' 

JfoTihern  P.  R.  (fov.  SerbeH.  116  U.  B.  642. 
M6  (20;  TUG,  768);  Arkantat  VaUev  Land  •£  C 
Co.  V.  Mann.  130  U.  S.  70  (82:857);  Wathing- 
tmiAQ.R.  Oa.  V.  Tobliner  ("  Wal/lingtot  d 
e.  R.  Off.  y.  Sarmoa")  U7U.  S.SW  (87:201), 
and  cases  cited. 

Tbe  rale  ot  law  with  regard  to  consigned 
goods,  that  Is,  goods  Dot  obtained  bj  purchase 
by  the  shipper,  waa  that  the;  should  be  In- 
voiced at  tbeir  actual  market  value.  Tbe  rule 
wlib  regard  to  purchased  goods  waa  that  the; 
■hould  be  Invoiced  at  (heir  actual  cost. 

OfM  Bandred  and  Twenty-Five  Batkett  of 
Champagnt  y.  United  8lata{'''Cliqvoe a  Cham- 
pam/')  70  U.  8.  8  Wall.  114  (18: 118);  Three 
Tncumind,  On*  Hundred  and  Ifine  Catet  of 
Champagne,  1  Ben.  241;  United  Statetv.  Avff- 
mordt,  123  U.  B.  206  (80:1184). 


of  interest  down  to  tbe  time  ot   the  touj  c 
the  judgmeDt 
StapU*  T.  JVoM,  138  N.  T.  408. 

Ur.  Jvttiee  Oray  delivered  the  opiDioo  ot 
tbe  court; 

These  two  cases,  the  one  at  law  aDd  the  other 
Id  equltj,  of  Hilton  v.  Gugot,  and  the  case  of 
JUtchie  V.  MeMuUen.  which  baa  been  under  ad- 
visement at  the  same  time,  preseal  important 
questions  relating  to  tbe  force  and  effect  of  for- 
eignjudgmeDts,nothi1hertosdjudicBtpd  by  this 
ltt3]court,whichbave  been 'argued  with  great 
learning  and  ability,  and  which  require  for 
their  aatisfactory  determination  a  ful)  consid 
watioD  oftheautborilies.  To  avoid  coofusion 
Id  indicating  Ibe  parties,  It  will  be  convenient 
first  to  take  tbe  case  at  law  of  Billon  v.  Ovyot. 

International  law  in  Its  widest  and  most 
comprebcnBive  sense — iDcludiDg  not  only  oues- 
tioDS  of  right  between  nations,  governea  by 
what  has  been  appropriately  called  the  law  of 
nations:  but  also  questions  ariaiiig  under  what 
iausuelly  called  private  intern atlonsnaw.  or 
the  connict  of  lawa,  and  concemiDg  tbe  riehte 
of  peiaons  within  the  territory  and  dominion 
of  one  nation,  by  reason  of  acta,  private  or 
public,  done  within  the  dominioDS  of  aootber 
nation — Is  partof  onr  law,  and  must  be  ascer 
talned  tnd  admtnlstend  t?  the  courta  of  Jus 
tico,  ■■  often  as  au^  qoestiona  are  presented 
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ute  of  Ibis  country.  But  when,  as  la  the  c  . . 
bere,  there  is  do  written  law  upon  the  subject, 
the  duly  sill!  rests  upon  tbe  judicial  tribonnla 
of  ascertaioing  and  declaring  wbal  tbe  law  ia, 
whenever  it  becomes  necessary  to  do  so  in  or- 
der 14)  deierniiae  tbe  rights  of  parlies  to  suit! 
regularly  brought  before  ibem.  In  doing  thts, 
the  courts  must  obtain  such  aid  as  they  can 
from  Judicial  decisions,  from  the  works  of 
jurists  end  commentators,  and  from  the  ada 
and  usages  ot  civUiud  Dationa.  Frtmont  v. 
United  SI/iU$.  68  U.  S.  17  How,  542,  667 
[16:  841,  2451;  Seare  v.  TAe  Sccfia.ai  U.  8.  U 
Wall.  170,  1^8  [20:  323.  8261:  KapuUiea  v.  D» 


No  law  has  any  eflcci,  of  its  owa  force,  bo- 

f-ond  the  limits  ot  the  sovereignty  trom  which 
ts  BUtbority  is  derived.  The  extent  lo  which 
the  law  of  one  nation,  as  put  Id  force  within 
its  territory,  whether  by  eiecutlve  order,  bj 
legislative  act,  or  by  Judicial  decree,  shall  M 
allowed  to  operate  within  tbe  dominion  of  an- 
other nation,  depends  upon  what  our  grealeat 
Jurists  have  beeD  content  to  call  "tbecotnltvof 
DalioDs."  Alibougb  the  phrase  bas  beenoften 
criticised,  no  asiififactory  substitute  baa  been 
Buegesied. 

"Coniliv."ia  tbelegal  seDse,  is  neither  a  mat- 
lerof  absolute 'obligation  on  the  one  band, [IttA 
nor  of  mere  courtesy  aad  good  will  upon  the 
other.  But  it  is  tbe  recOKultion  which  one  na- 
tion allows  niibin  its  territory  to  the  leg iala live, 
executive,  or  judicial  acts  ot  anoilier  nation, 
haviag  due  regard  both  to  iDtemalional  duty 
and  convenience,  and  to  (he  rights  of  its  own 
citizens  or  of  other  persons  who  are  under 
the  proieciioD  ot  its  laws. 

Mr.  Jwtitt  Story,  in  his  Commentaries  on 
IbeConBlct  of  Laws,  treallngot  tbe  question 
in  what  department  of  tbe  pivernment  of  any 
stale,  in  the  absence  ot  any  clear  declaration 
of  Ibc  sovereign  wil],  resides  the  authority  to 
determine  bow  far  tbe  laws  of  a  foreign  stale 
shall  have  effect,  and  observlnglbstlbladitrera 
in  different  alates,  accordluK  to  the  orgauiza- 
lion  of  the  departments  of  the  government  of 
each,  savs:  "In  England  and  America  Ibe 
courts  of  justice  have  hitherto  exercised  tbe 
game  authority  in  the  most  ample  ninooer;  and 
the  legislatures  have  In  no  inatsnce  (it  is  be- 
tievcdl  in  either  country  Interfered  to  provide 
any  positive  regulations.  The  common  low  of 
both  countries  has  been  expanded  lo  meet  the 
exigencies  of  tbe  times  as  tbey  bsve  arlseo; 
ana  so  far  as  the  practice  of  nations,  or  the 
jtu  fientivm  pi'i'mfntn.  baa  been  supposed  to 
furnish  any  general  principle,  ft  liss  been 
followed  out.'*^  Biory.  Conf,  Laws,  gg  23.  24 

Afterwards,  speakmgof  the  difficulty  of  ap- 
plying llie  positive  rules  laid  down  by  the  con- 
tinetilal  jurists,  be  says  Ibat  "there  is  indeed 
ereal  truth"  in  Ibese  remarks  of  Hr,  Jusiica 
Porter,  speaking  for  the  supreme  couriof  Loa- 


e  of  things,  be  defined  and  fixed.  TImt 
m  to  have  forgotten  that  tbey  wrote  on  a 
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quMtlOQ  wblch  loacli«d  tba  comltj  of  natloni, 
ind  that  thai  comItT  i»,  and  ever  mnit  be, 
ancettali);  thatltmuit  neoeraxri);  depend  on 
k  variety  of  circnmsUDCM  wbfcli  ceDnot  be  re- 
duced to  aa7  certain  rule;  Ibal  no  oatloD  vltl 
■offer  the  laws  of  snotber  to  lalerfere  with  her 
own  to  tbe  lojutj  of  ber  cliimf;  thai  whether 
thef  do  or  not  muit  depend  on  tbe  coodiiioa 
of  the  country  In  nhich  the  foreign  law  la 
■ouEht  to  be  enforced,  the  particular  nature  of 
lOBJher  legislation. her  policy, and  the'charac- 
terof  her  InatittUloTia;  that  Id  the  conflict  of 
laws  It  muit  often  be  a  matter  of  doubt  whtcb 
■hoDld  prevail;  end  that. whenever  a  doubt  does 
exfsi,  the  court  which  decides  will  prefer  the 
laws  of  its  OWD  couDliy  lo  tba)  of  the  stran- 
ger." Story,  Conf.  Lnwi,  5  28;  Snul  v.  Hit 
Orfditari  (1827)  0  Hut.  N.  S.  069,  096.  16  km. 
Dec.  213. 

Again,  Jfr.  JiuftM Story  saya:  "Ithasbeen 
thought  by  aome  jurists  thai  the  term  eemityis 
not  suitlcleDtly  cxpresiivc  of  the  obliffaiion  of 
DstionstoglreeSeci  to  foreign  laws  wud  they 
are  not  prejudicial  to  Iheir  own  rlgbtE  and  In- 
tereats.  And  It  has  been  suggteteil  that  the 
doctrine  resta  in  a  deeper  founrintlon:  that  it 
Is  not  ao  much  a  matter  of  comity  or  courtesy, 
a*  a  matter  of  paramount  moral  duty.  Now. 
asBomlng  that  such  a  moral  duty  does  eilst.  It 
is  clearly  one  of  imperfect  obiigation.  like  that 
of  beneficence,  bomanltv,  and  charity.  Every 
nation  muat  be  ^e  final  judge  tor  itself,  not 
only  of  tbe  naturesod  extent  of  tbe  duty,  but 
of  tba  occsKlons  on  which  its  eTcrdse  may  be 
Justly  demanded."  And,  after  furtbcr  diacus- 
rion  of  the  matter,  he  concludes:  "There  la 
then  not  only  do  impropriety  In  the  use  of  the 
phrase  'comity  of  nations.'  but  it  Is  the  most 
appropriate  pJirase  lo  eipreas  the  true  founda- 
tion aod  extent  of  tbe  obllgatloa  of  tbe  laws 
of  one  nation  within  the  territories  of  another." 
Btorv.  Conf,  Laws,  §§  88-a8. 

Chief  Jvtiiff  Taoej,  likewise,  speaking  tor 
this  court  while  J/r.  Jmiiee'^Xaty  was  a  mem 
ber  of  It,  and  largely  adopting  his  words,  said : 
"It  is  needless  to  enumernte  here  the  instances 
to  which,  bv  tbe  general  practice  of  civilized 
countriea.  tlie  laws  of  the  one  will,  by  tbe 
comity  of  nations,  be  recognized  and  executed 
In  another,  where  the  rltrhis  of  individuals  arc 
concerned.  .  .  .  Tbe  comity  thus  extended  tu 
other  nations  is  no  impescbment  of  sovercitrnly. 
It  la  tbe  voluntary  act  of  the  nation  by  n  hicb 
it  is  offered,  and  is  inadmissible  wbfD  cotitrary 
to  its  policy,  or  prejudicial  to  Ita  interests.  But 
It  contributes  so  larEely  to  promote  Justice  be- 
tween Indlvldtula,  and  to  produce  a  friendlv 
Intercourse  between  the  sovereiiniies  to  which 
tbey  belong,  that  courts  of  Justice  have  eonim- 
nally  acted  upon  It,  as  a  part  of  the  voluntary 
law  of  nations  .  .  .  It  is  not  the  comity  of  tbe 
1 6  6]cou  rts.  bu  t  th  e  com  ii  y 'of  I  b  e  Ti  allon ,  w  hich 
IsadministeredsiidaEcettHiuedlii  tbe  same  wny, 
and  rnided  by  tbe  same  reaioninii,  by  whirh 
■II  otSer  principles  of  municipal  law  are  ascer- 
tained and  guided."  Bank  iif  Avginia  v. 
SarU  (1880)  W  tJ.  S.  18  Pet.  619, 089  [10: 274, 
SOS];  Story,  Conf-  Laws.  ^  S8. 

Mr.  Wbeatoo  says:  '-All  tbe  effect  wblch 
foreign  laws  can  bare  in  tbe  terrltotv  of  a 
state  depends  absolutely  on  the  expresa  or  tacit 
cooaeotof  tbatKtate.  .  .  .  The  express  consent 
of  a  slate,  to  the  application  of  foreign  laws 
IM  U.S. 


within  Ita  territory.  Is  given  by  acts  passed  by 
Its  leftiBlatlve  authority,  or  by  treaties  con- 
cluded with  other  statefl.  Ita  tacit  consent  la 
manifested  by  the  decisions  of  its  judicial  aad 
edmlaUlrative  authorities,  as  well  as  by  the 
writings  of  its  poblicisls.  There  is  nooblig»- 
tion,  recognized  by  legislators,  public  authorl< 
ties,  aod  publicists,  lo  reeard  foreign  laws; 
but  their  appllcntion  is  adrnUted,  only  from 
CO tis [derations  of  utility  and  the  mutual  con- 
venience of  states— cz  comitate,  ob  redproeait 
vtililaUm."  Wheat.  Inter  national  Law  (Stb 
ed-)  ^g  78.  79,  "No  sovereign  la  bound,  UD- 
lesa  by  special  compact,  to  execute  within  btl 
dominions  a  judgment  rendered  by  the  tribiw 
nals  of  another  state;  aod  If  executioo  be  suogtat 
by  suit  upon  tbe  Judgment,  or  otherwise,  tin 
tribunal  in  which  the  suit  is  brought,  or  from 
which  execution  is  sought,  is,  oa  principle,  at 
liberty  to  examine  Intothemerltsof  such  Judg- 
ment, and  to  give  effect  to  it  or  not,  as  may  M 
found  Just  andequitable.  The  general  comity, 
utility,  and  convenieoce  of  natinns  have,  bow- 
ever,  established  a  usage  among  most  civilized 
statM,  by  which  the  final  judgments  of  foreign 
courts  of  competent  jurisdicliuiL  are  recipro- 
cally carried  loio  execution,  under  certain  reg- 
ulations and  restrictions,  which  differ  in  differ- 
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Chancellor  Kent  says:  "Tbe  effect  to  ba 
given  to  foreign  judgments  la  altogether  a  ma^ 
ter  of  comity,  in  cases  where  it  is  not  regulated 
by  trealT."    2  Kent,  Com.  (6th  ed,)  120. 

In  order  to  appreciate  tbe  weight  of  the  vari- 
ous authorities  cited  at  the  bar.  it  la  importdnt 
to  distinguish  different  hinds  of  judiimeots. 
Every  foreign  judgment,  of  whatever  nature, 
in  order  to  be  entitled  to  any  effect,  niuat  have 
l>eenrendered*byacourt  having  juii«iiC'[  1 07 
linn  of  the  cause,  and  upon  regiilnr  proceedioga 
and  due  notice.  In  alluding  to  different  kinds 
of  Judtrmenta,  tberefore,  such  jurisdiction 
proceedings,  and  notice  will  be  assumed.  It 
will  also  be  assumed  that  tbey  are  uutaiuied  bv 
fraud,  the  effect  of  which  will  be  cousldered 
later. 

A  judgment  in  rem,  adjudlcniini;  the  title  to 
a  ship  or  other  movable  proixrty  tvlthiu  tbe 
cusi<>dy  of  tbe  court,  is  treated  as  valid  every- 
where.  As  aaid  by  CTig'  Jutliiy  Slatsbnll: 
■■The  sentence  of  a  competent  court,  proceed- 
ing in  Ttm,  is  conclusive  nith  re^iH'ct  to  tbe 
Ihli^g  Itself, and  operates  as  an  a  lis  jluie  change 
of  tbe  pro|ieriy.  By  such  sentence.  Ibe  right 
of  the  former  owtier  is  lost,  and  a  complnte 
title  Klven  to  tbe  penioo  who  cluims  under  tbe 
decice.  No  court  of  co-ordiniite  jurisdirtioD 
can  examine  the  sentence.  Tbe  qut'siion, 
Ihereforp,  resperting  its  conforuiity  lo  general 
or  municijiul  law  can  never  arise,  for  no  cn-ordl- 
tisle  tribunal  is  capable  of  making  the  inquiry." 
Witiintm  v,  Armroyd.  11  U.  8.  7  Crancli,  428, 
482  [8:  89g,  S95]  The  most  common  Illustra- 
tions of  this  are  decrees  of  courts  of  admiralty 
aod  priM,  which  proceed  upon  principU'S  of 
international  law,  Orondmn  v.  Ijeonari/,  8  U. 
8.  4  Cranch,  484  [2:  6701;  Williamt  v.  Arm- 
nyd,  above  cited;  Ludloie  v.  Unit,  1  Johns. 
Cas.  16.  But  the  same  rule  applies  lo  judg- 
ments in  rem  under  municipal  law.  Hvdton 
V.  Gvfitier.  8  C.  8.  4  Cranch,  293  [2:  6261; 
Bnni»  v  Smith.  OS  D.  B.  14  How.  400,  430  [U: 
473.  480]i  Wiieontin  t.  PtUean  int.  Oo.  IST 
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U.  S.  see,  MI  m-.  289,  MSy.  Seott  Y.  Xeytai. 
164  U.  a  84.  4a  '""   —  ""■•    — ■      - 
JiarU,  L.  R.  4  U. 
4  Bandf.  Gh.  128. 

A  JudgTuent  affecting  the  status  of  persotii, 
■acb  as  a  decree  coDflrmiDg  or  dlssolvliig  a 
marriage,  is  recognized  sa  valid  in  evei?  coun- 
try, unless  contrary  to  the  poUcy  of  ils  own 
law.  Cottingion't  Gate.  %  Swanst.  826.  nott; 
Roaeh  V.  Oaman,  1  Tes,  Br.  1B7;  Hart>n  v. 
FaniiB.  L,  B.  8  App.  Caa.  48;  Clietly  v.  Oay- 
(on,  110  U.  8.  701  [38:  298].  It  was  of  ■  for- 
eigD  SFOteone  of  divorce,  that  Lord  Chancellor 
Nollin^ham,  in  the  House  of  Lords,  in  IflSS, 
In  Uottington'i  Can,  above  cited,  said:  "Ilia 
against  the  law  of  nations  not  to  (tlTe  credit  to 
the  judgments  and  aentences  of  foreign  coun- 
1681trieB,tili  they  be  reversed  by  the  law/and 
according  to  the  foTm,o(  those  countries  nbcre- 
in  they  irete  given.  For  what  riffht  halh  one 
kicgdom  to  reverse  the  judgment  of  anolherT 
And  how  can  we  refuse  to  let  a  sentence  take 
place  till  it  be  reversed?  And  wbat  confusion 
would  follow  in  Cbristendom,  if  they  should 
serve  n«  so  abroad,  and  give  no  credit  to  our 
sentences." 

Other  judgments,  not  strictly  in  rtm,  under 
which  a  person  has  tjeen  compelled  to  pay 
money,  are  so  fur  conclusive  that  the  justice 
of  the  payment  cannot  be  Impeached  Id  an- 
other country,  BO  aa  to  compel  him  to  pay  It 
■gain.  For  instance,  a  judgment  in  foreign 
attachment  is  conclusive,  as  between  the  pur- 
lieu, of  the  right  to  the  property  or  monev  at- 
tacbed.  titory,  Cunf.  Lnws  (2d  ed.)  ^  b9Za. 
And  if.  on  the  dissolution  of  a  partnetsLlp,  one 
partner  promis«B  to  indemnify  the  other  against 
the  debts  of  tbe  paitcership,  a  judgment  for 
BUCb  a  debt,  under  which  the  latter  baa  been 
compelled  to  pay  it,  is  conclusive  evidence  of 
tlie  debt  In  a  suit  by  bim  to  recover  the 
amount  upon  tbe  promise  of  indemnity.  It 
was  of  such  a  judgment,  and  in  auch  a  ault, 
tbat  Lord  Noitingliam  said;  "Let  Ibe  plaintiff 
receive  baclc  so  much  of  tbe  money  brought 
into  court  as  may  be  adequate  to  tbe  sum  paid 
on  the  sentence  for  custom,  the  justice  where- 
of is  not  examinable  here."  Qold  v.  Canham 
(1678-8)  2  Swanst.  526,  I  Ch.  Cae.  811.  Bee 
■loo  TarUton  v.  Tarkton,  4  Maule  &  8.  20; 
KomUI;y  v.  Mej/er,  49  N.  T,  B71. 

Giber  foreign  judgments  which  bave  been 
beld  conclusive  of  the  matter  adjudged  were 

iudgmenis  discharging  obligations  contracted 
n  the  foreign  country  betneen  citizens  or  resi- 
dents thereof.  Story,  Conf.  Laws,  g@  880- 
841;  Maff  y.  Breed,  1  Cuab.  16,  54  Am.  Dec. 
71X1.  Such  was  the  caae,  cited  at  the  bar,  of 
Burronght  or  Burroitt  v.  JamineaM  OTjemino, 
Moseley,  1,  2  Strange,  783,  3  Eq.  Gas.  Abr. 
635.  pi.  T.  12  Vln.  Abr.  87,  pi.  9,  Bel.  Caa.  Ch. 
6»,  1  Dick.  48. 

Id  that  case,  bills  of  ezcbaoge  drawn  in 
London    were  negotiated,  Indorsed,  and  " 


169]*without  leaTlDg  effects  in  the  acceptor's 
bands.  The  acceptor,  accordingly,  having 
received  advices  tbat  (be  drawer  haJd  failed  be- 
fore tbe  acceptances,  brought  a  salt  at  Leghorn 
agaimt  tbe  laat  Indoraees,  to  be  discharged  of 
Ua  acceptancei,  paid  the  money  Into  court  and 
obtained  a  aaDlenoatbcn,  bv  wblcb  thaaccent- 
110 


■nc«s  were  vacated  as  agalnit  tboae  tedoraeci 
and  all  the  indorsera  and  oegotiaton  of  Ilia 
bills,  and  tbe  mooey  deposited  was  letunied  to 
him.  Beingafterwardsaued  at  law  la  England 
by  subse(]uent  holders  of  tbe  billa,  he  appllad 
to  tbe  court  of  chancery  and  obtained  a  per- 
petual InjuDctloD.  Lora  Cbancelior  Eiog,  ai 
reported  by  Strange,  "wa*  clearly  of  opTDfOB 
that  tbiB  cause  was  to  be  determined  according 
to  the  locallawBof  tbe  place  where  tbe  bill  was 
negotiated,  and  tbepliiiDtlfraaccentaact]  of  tbe 
bill  having  been  vacated  and  declared  void  by 
acourtof  competent  Jurisdiction,  be  thought 
that  sentence  was  conclusive  and  bound  tba 
court  of  chancery  here;"  as  reported  lo  Vlner, 
that  "the  court  at  Leghorn  had  jurisdiction  of 
the  thing,  and  of  tbe  persons ;"  and,  asreporled 
by  Moseley.  tbat,  Ibough  "tbe  laat  Indorwea 
bad  the  sole  properly  of  the  bills,  and  ware 
therefore  made  the  only  parties  to  the  suit  at 


others."  It  is  doubtful,  at  the'  least,  whether 
such  a'seoleoce  was  en  tilled  to  the  effect  riven 
to  it  by  Lord  Cbancelior  King.  BeeJVWUi v. 
Itosti.  2  Born.  &  Ad.  7ST;  Cattrigw  y.  Imr^, 
L.  R.  4  H.  L.  414,  486,  2  Bmlth,  Lead.  Caa. 
(2ded.)4S0. 

The  remark  of  Lord  Haidwlcke,  argueitda, 
aa  Cbief  Justice,  in  BoueAer  v.  Lavnoa  (1784), 
that  "the  reason  gone  upon  by  Lord  (Hiancelkir 
King  in  tbe  case  of  BuTT<miiH*Y.JamineaM  was 
certainly  rigbt,  that  where  any  court,  whelhei 
foruign  or  domestic,  that  has  tbe  proper  Jurls- 
dictt<m  of  the  cases,  makes  a  determi  nation,  11 
is  conclusive  to  all  olljer  courts,"  evidi'titly  had 
reference,  as  the  context  shows,  to  judgmenb 
of  a  court  having  jurisdiction  of  tbe  thing;  and 
did  not  touch  the  effect  of  an  executory  Judg- 
ment for  a  debt.  Caa.  (.  Hardw.  8S,  89,  Qua- 
□ingbam,  144,  148. 

Informer  times,  foreign  decree*  inadmlral^ 
in  ptrtonam  were  eieculed,  even  by  imprison- 
ment of  the  defendant,  by  tbe  court  of  admir- 
alty in  Enelnnd,  upon  letters  rogatory  from  tbe 
foreign  sovereign,  without  a  new  suit.  Ita  rieht 
to  *do  so  was  recognized  by  (he  court  of[  1 70 
king's  bench  in  lS(n.  in  a  esse  of  habeas  corpus, 
cil^  by  tbe  plaintiffs,  and  reported  as  foUowa; 
"If  a  man  or  Frizeland  sues  an  Engliabmaa  in 
Frizeland  before  tbe  governor  there,  and  there 
recoversaicainst  him  a  certain  sum,  upon  which 
tbe  Englishman,  not  having  suffldeot  lo  satla^ 
it,  comes  Into  England,  upon  which  tbe  gOT- 
ernor  sends  hia  letters  missive  into  England, 
omnanuigMratutinfraregTMmAtigluirogaM, 
to  make  execution  of  the  said  judgmeDi,— the 
Judge  of  the  admiralty  may  execute  this  Judg- 
ment by  Imprisonment  of  the  parly,  and  H 
shall  no(  be  delivered  by  tbe  common  law;  for 
this  is  by  the  law  of  nations.  Ibat  the  justice  of 
one  nation  should  be  aiding  to  the  Justice  of 
anolher  nation,  and  for  one  to  execute  tbe 
judgment  of  the  other;  and  thelawotEn^and 
takes  notice  of  this  law.  and  the  judge  of  the 
admiralty  is  the  proper  magistrate  for  this  pur- 
pose; for  be  only  hath  tbe  execution  of  tke 
civil  law  within  the  realm.  Pasch.  5  Jac  B. 
R.,  Weil'*  Cote,  resolved  upon  an  habeas 
corpus,  and  remanded."  1  Rolle,  Abr.  SM, 
pi.  12;  8  Vfn.  Abr.  512,  pi.  12.  But  tbe  only 
question  there  raised  oi  decided  was  of  tM 
power  of  the  English  court  of  admlralt;,  and 
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not  of  tbe  conelaidTeiieu  of  the  forelcD  wn- 
tenw;  and  in  later  times  th«  mode  of  eotorctng 
t  foreis"  decreeiDBdmlrallf  Isbyanewlibel. 
See  The  City  ofMuea,  S  Prob.  Dlr.  28,  nnd  S 
Prob.  DiT,  lOfl. 

Tbe  erlraieiritorla)  effect  of  jadgmeots  in 
permnam,  at  law  or  In  equity,  may  differ  ac- 
cording to  tbe  partjea  to  ibe  cause.  A  jnds- 
meoi  of  ifaat  kind  beiween  two  ctKEeos  or  rem- 
deiila  of  lliecounlrj,  aod  thereby  subject  to  tbe 
jurisdiction  in  which  1 1  is  rendered ,  may  beheld 
conclusive  as  between  tbem  everywhere.  80, 
If  a  foreiguer  Invokes  the  jurisdiclioi)  by  brine- 
togao  action  aeainatadtixen,  both  may  beheld 
bonod  by  a  judgment  in  favor  of  either.  And 
ir  a  citiz«D  sues  a  foreigner,  and  judgment  la 
rendered  Id  favor  of  the  laller.  boib  may  be 
held  rquallv  bound.  Bieardo  v,  Garcias,  12 
Clark  &  F.  :M8,  2^  OnffnenM.  Swab.  Adm. 
480,  4B5;  Bnrber  v.  jMmb,  B  C.  B,  M.  8.  95; 
Lta  V.  Ifeakin,  11  Bins.  38. 

The  effect  to  which  a  judgment  purely  eiecu- 
1 7  lltory,  •rendered  hi  favor  of  a  citizenor  reai- 
dent  of  Ine  country,  in  a  suit  there  brnMght  by 
bim  against  a  foreigner,  may  be  entitled  i"  ■•" 
action  Ihereon  against  the  latter  lo  hfs 
eouatif, — aala  tbe  case  oow  before  us,-  . 
■enti  H  mo  red!  Ill  cult  i^neslioo.upon  which  there 
has  t>een  some  diversity  of  opinion. 

Early  in  the  last  century,  it  was  settled  Id 
England  that  a  foreijcti  judgment  on  a  debt 
was  con'iilered,  not  like  a  judgment  of  a  do 
mealiccoiirtof  record,  as  a  record  or  a  apecial- 
tT,  a  lawful  consideration  for  which  was  con- 
cliiBively  presumed,  but  as  a  simple  contract 

Tliis  clearly  appears  In  DujMa  v,  De  Soren 
(1706)  where  one  of  two  merchants  In  Franrc 
recovered  a  judgment  there  againEt  thi  olber 
for  a  sum  of  money,  which  tun  being  paid,  he 
brought  a  suit  in  chancery  in  England  for  a 
discovery  of  assets  and  satlsfactiou  of  the  debts 
aod  the  (lefcndant  pleaded  'be  statute  of  limi- 
tations of  all  years,  and  prevailed,  Lord 
Keeper  Cowper  iaying,  "Although  the  plain. 
Uff  obtained  a  judgment  or  sentence  in  France, 

Set  here  tbe  debt  must  be  considered  as  a 
ebt  b^  simple  coDtract.  The  plaintiff  can 
m^ntain  no  action  here,  but  an  indebitatut 
amvmptit  or  au  iiuimul  eomputnuenl, 
the  statute  of  limitatlona  Is  pleadable  la  this 
caae.    a  Vera.  S40. 

Several  opinions  of  Lord  Hardwlcke  deSne 
and  llluslrate  the  effect  of  foreign  judgments, 
when  sued  on  or  pleaded  In  England. 

In  Otway  v  Bammf  {17881  In  the  king's 
bench.  Loin  Hardnicke  treated  It  as  worthy  of 
coDsideratIon,"whatrredlt  tstobeglven  by  one 
coart  to  the  courts  of  another  DBtion,  proceed- 
tng  both  by  the  same  ruleaof  law,"  and  said: 
"It  la  very  desirable,  fn  such  case,  that  the 
Judgment  given  in  one  kingdom  should  becon- 
aidered  as  rtt  judicata  In  aootber."  But  It  was 
held  tbat  debt  would  not  He  in  Ireland  upon 
■a  English  judgment,  because  "Ireland  must 
be  considered  as  a  provincial  klnjrdom,  pnrtof 
the  dominions  of  toe  Orown  of  England,  but 
DO  part  of  the  realm,"  and  an  action  of  debt  on 
•  }adgmem  waa  local  4  Barn.  &  C.  414-llS, 
mote.  14  yin,  Abr.  S«9,  pi.  S.  9  Strange.  1000. 
A  decialoD  of  Lord  Hardwlcke  as  chancellor 
172]  wasmentioned»ln  ffa'fatrv.  »iKrt-(17781 
IDoiigl.  1,6,  hyLord  Mansfield, whosaid:  "He 
ncollected  a  cue  of  a  decree  on  tbe  chancery 
1»  €.8. 


■tde  la  one  of  tbe  courts  of  great  Marfont  In 
Wales,  from  which  there  was  an  appeal  to  the 
House  of  Lorda,  aod  the  decree  alBrmed  there; 
afterwards,  a  bill  was  filed  In  the  court  of 
cbanceiT,  on  the  foundation  of  the  decree  w 
afflrmea,  and  Lord  Hardwlcke  thought  him- 
self entitled  to  examine  Into  tbe  justice  of  tbo 
decision  of  the  House  of  Lords,  because  the 
original  decree  was  In  tbe  court  of  Wales, 
whose  decisions  were  clearly  liable  to  be  ex- 
amined." And  in  GaVtraith  v.  NevilU  (1789) 
1  Dougl.  6.  nott,  Mr.  Justice  Buller  aaid:  "I 
have  often  heard  Lord  MauBfleld  repeal  what 
was  said  by  Lord  Hardwiclte  In  the  case  al- 
luded to  from  Wales;  aod  the  ground  of  t,fi 
lordship's  opInioD  waa  this:  when  you  call  for 
my  assistance  lo  carry  into  effect  the  decision 
of  some  other  tribuDal.  yoit  shall  not  bave  it, 
If  it  appears  that  you  are  in  tbe  wrong;  and  it 
was  on  tbat  account,  that  he  aald,  he  would 
examine  Into  the  propriety  of  the  decree."  The 
case  before  Lord  Hardwlcke,  mentioDed  bT 
I  Lord  Hansf  eld,  would  appear  (notwIthataoiL 
I  ing  tbe  doubt  of  its  authenticity  expressed  bjr 
Lord  Kenyon  In  Oatbraith  v.  ^etillt)  to  hava 
been  a  suit  to  recover  a  legacy,  briefiy  reported, 
with  reference  to  Lord  Uardwicke's  note  book, 
and  to  the  original  record  as  Morgan  v.  Morgan 
(1787-8)  West.  Ch.  181,  597,  1  Atk.  (58,  408. 

In  Gage  v,  Bu/ittby  (1744)  brieSy  reported  Iq 
8  Atk.  315.  cited  by  the  plaintififs,  a  plea  of  a 
foreign  senteiice  in  a  commissary  court  ta 
fiance  was  overruled  by  Lord  Hardwlcke, 
saying,  "It  is  tbe  most  proper  case  to  staoa 
for  an  answer,  with  liberty  to  except,  tbat  I 
ever  met  with."  His  reasons  are  fully  elated 
lo  two  other  reports  of  the  case.  Accordingto 
one  of  them,  at  the  opening  of  the  argiiro'tit 
'Can  a  sentence  or  judgment  pro- 
|'"n  be  pleaded 
or  the  same 
tbing  In  any'courtof  justice  here?  I  always 
thought  it  could  not,  because  every  sentence, 
faaving  its  authority  from  tbe  sovereign  In 
whose  dominions  it  is  given,  cannot  bind  the 
jurladiciion  of  foreign  courts,  who  own  not  the 
same  authority, 'and  bave  a  different bov-[  I  73 
ereign,  and  areooly  hound  by  judicial  sentence 
given  under  the  same  loverelgn  power  hr 
which  they  themselves  act.  .  .  .  But  though 
foreign  sentence  cannot  be  uaed  by  way  of  a 
plea  Id  the  courts  bere.yei  it  may  betaken 
advantaeeof  In  tbe  way  of  evidence.  -  .  .Ton 
cannot,  In  this  kicgdom,  maintain  debt  apon 
judgment  obtained  for  money  in  a  foreign  Ju< 
risdictioD;  but  you  may  on  assumpsit  In  nature 
of  debt  upon  a  simple  contracl,  and  give  the 
judgment  in  evidence,  and  bave  a  verdict.  So 
tbat  the  dlstinciion  seems  lo  be,  where  such 
foreign  sentence  Is  used  as  a  plea  to  bind  tbo 
courts  here  as  a  judgment,  and  when  it  la 
made  use  of  in  evidence  as  binding  ih«  Justice 
of  the  case  only,"  And  afterwards,  in  giviof 
his  decision,  be  said:  "The  first  question  U 
whether  the  aubject-matter  of  the  plea  Is  good. 
The  second  Is  whether  It  Is  well  pleaded. 
The  flret  qitesiion  depends  upon  Ibis,  whether 
tbe  sentence  or  judgment  of  a  foreign  court 
can  be  used  Im  way  of  plea  in  a  court  of  Jue- 
tice  Id  England.  And  00  authority,  either  at 
law  or  in  eaully,  has  been  produ<^  to  show 
tbat  It  may  be  pleaded:  and  therefore  I  shall 
be  very  cautious  how  I  establish  aucb  a  preoe- 
deoL  ...  It  it  true,  such  sentence  la  an  eri 
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dmce  which  nuy  ftSect  Um  right  of  fbii  de- 
msnd  when  the  cause  comes  lo  be  beerd;  but 
Iflt  U  no  plea  In  a  court  of  law  to  bind  their 

Siirlsdlction,  I  do  not  see  why  tt  ihould  b«  so 
lere."  Rldgewa^  Cas.  t.  Hardw.  268. 264, 210, 
278.  A  similar  report  of  bU  ludgmeat  Is  Id  3 
Tm.  8r.  (Belt's  Supp.)  409,  410, 

Id  Boa<A  v.  (iarran  Il746>  where  aD  infant 
ward  of  the  court  of  chancery  bad  been  msr- 
rfed  in  Prance  bj  her  guardfaa  to  bis  sod  I>e- 
foie  a  French  court,  and  tbe  son  "pelltioued 
for  a  decree  for  cobabilallon  with  hii  wife,  and 
to  have  some  money  out  of  ibe  bank,"  Lord 
Hardwicke  said,  as  to  the  validity  of  tbe  mar- 
riage; "It  has  been  argued  to  tie  valid  from 
being  establiabed  by  the  sentence  of  a  court  in 
France  haviog  proper  jurisdiction.  AdiI  It  Is 
true  that,  if  ho,  it  is  conclusiTe,  whether  In  a 
foreign  court  or  not,  from  the  law  of  nntloni 
in  such  cases;  otherwise  tbe  rights  of  man- 
kiod  would  be  *erv  precarious  and  UDcerlain. 
But  the  question  Is  whether  this  la  a  proper 
seolence,  in  a  proper  cuuse.and  between  proper 
174]  parties,  of  'wbich  It  la  Impossible  lo 
Judge,  without  looking  farther  Into  tbe  pro- 
oeediogs;  Ibis  being  rolber  tbe  execution  of 
the  senlcDce  than  (he  sentence  itself."  And 
tfter  observing  npon  the  competency  of  the 
French  tribunal,  and  pointing  out  that  the  rea- 
tituiJOD  of  conjugal  rights  was  within  tbe  ju- 
risdiction of  the  ecclesiastical  court,  and  not 
of  the  coart  of  chancery,  he  added:  "Much 
less  will  I  order  any  money  out  of  tbe  bank  to 
hegiveahlm,"  1  Ves.  Sr.  157,  Ififl.  He  thus 
clearly  recognized  tbe  difference  between  ad 
milling  tbe  effect  of  a  foreign  judgment  as  ad- 
judicating the  stalua  of  persons,  and  executing 
a  foreign  judgment  by  enforcing  a  claim  for 

These  decisions  of  Lord  Herdnicke  demon- 
strate that,  In  bis  opinion,  whenever  the  ques- 
tion waa  of  ^Ting  effect  to  a  foreign  judgment 
for  money  in  a  suit  in  Englnod  between  Ibe 
parties,  it  did  not  beve  tbe  weight  of  a  domes- 
Uc  judgment,  and  could  not  Ik  considered  as 
a  bar.  or  as  conclusiye,  but  only  as  eyidence  of 
tbe  same  weight  aa  a  limple  contract,  and  (he 
propriety  and  justice  of  tbe  judgment  might 
be  examined. 

In  Sindair  t.  Fratr  (1771)  the  appellaot, 
having  as  attorney  Id  Jamaica  made  large  ad- 
vances for  bis  constituent  In  Scotland,  and 
having  been  superseded  in  office,  brought  an 
action  before  the  aupre me  court  of  Jamaica, 
■ml,  afler  appearance,  obtained  judgment 
agalDSt  himj  and  afterwards  brought  an  action 
agalnsl  him  in  Scotland  upon  tbxt  judgment. 
The  court  of  session  determined  that  the  plain- 
tiff was  bound  to  prove  before  It  the  ground, 
nai  ure,  and  extent  of  ibe  demnnd  on  which  the 
judgmeDt  in  Jamaica  was  obtained;  and  there- 
fore gave  judgment  against  bim.  But  tbe 
House  of  Lords  (in  wblcn,  aa  remarked  by  one 
reporter.  Lord  Mansfield  was  then  the  presid- 
ing apiril,  acting  in  concert  with  or  for  the 
Lord  Chancellor,  In  disjwsiue  of  the  Scotch 
appeals)  "ordered  and  declnred  that  tbe  judg 
nenC  of  the  supreme  court  of  Jamaica  ought 
to  be  received  aa  evidence  prima  facie  of  Ibe 
debt:  and  that  It  Ilea  upon  the  defendant  to 
impeach  the  justice  thereof,  or  to  show  the 
•ame  to  have  oeeu  irregularly  obtained;"  and 
therefore  rercned  (he  judgment  of  the  court  i 
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of  sesai<».    8  Paton.  IX.  SB8,  Uoriwa  DlcL 
Bee  4542,  1  Dougl.  G.  note, 

•Accordingly,  in  Oravfordy.  1Ftfl«]i[17S 
(1778)  a  declarRtloD  lu  assumpsit,  in  an  actfoo 
in  England  upon  a  judgment  recovered  In  the 
mayors  court  of  Calcutta  lu  Bengal,  wllbout 
abowing  tbecauae  of  action  lheTe,was  held  cood 
on  demurrer.  Lord  Maosfleld  coosiderea  the 
case  perfectly  clear.  Mr.  Justice  Aslon, accord- 
ing toone  report.  >^id;  ''Tne  declaration  issuffl- 
cienl;  we  are  not  (o  suppose  it  an  unlawful 
debt;"  and.  according  to  another  report:  "Tbey 
admitted  the  assumpsit  by  their  demurrer. 
When  an  action  cornea  properly  before  any 
court,  it  must  be  determined  by  ibe  laws  wblcb 
govern  tbe  country  in  which  the  action  ac- 
crued." AndMr.  Justice  Aaburstsaid;  "I  have 
often  known  assumpsit  brought  od  judgment* 
in  foreign  courta;  the  judgment  is  a  sufficient 
consideration  (o  support  tbe  implied  promise." 
Lofft,  154,  same  case,  riom.  Oramford  v.  Whit- 
laij  1  Dougl.  4,  nate. 
In  H'afbtr  v.  WitUr  (1778)  an  action  of  debt 
aa  brouebt  In  England  upon  a  Judgment  re- 
covered in  Jamaica.  The  defendant  pleaded 
r>il  debet,  and  nul  liel  reeord.  Judgment  was 
iven  for  Ihe  plainiiff.  Lord  Mansfield  saying: 
The  plea  of  nul  liel  record  was  improper. 
Though  tlie  plalntifla  had  called  tbe  judamcct 
record,  yet  br  the  additicmal  words  in  Ibe 
Eclaralion.  it  w'aa  clear  tbey  did  not  mean  that 
sort  o(  record  to  which  impilcli  fallb  is  giveit 
by  tbe  couMa  ot  Wesiminster  Hall,  They  bail 
not  misled  tbe  court  nor  the  defendant,  for  they 
apoke  of  it  as  a  record  of  a  court  in  Jamaica. 
The  Question  waa  brought  to  a  narrow  point; 
'  r  it  was  admitted  on  the  part  of  tbe  defend 
il.  that  iiid^talu*  auumpiit  would  have  Iain; 
id  on  tbe  part  of  the  plaiallffs.  that  ibe  Judg> 
entwas  only  prima  facie  eyidence  of  tbe  debt. 
TbatbeincsOilhejudgmentwas  not  a  specialty, 
but  tbe  dent  only  a  almple  contract  debt:  for  as- 
sumpsit will  noilieonaspecialty.  Thedlfllcul- 
ly  in  the  caae  had  arisen  from  not  flilng  accu- 
rately what  a  court  of  record  is  in  tbeeyeof  Iba 
law.  That  decctipiion  is  confined  properly  to 
certain  courts  in  England,  and  their  judgment* 
cannot  be  controverted.  Foreign  courU,  and 
courts  in  England  not  of  record,  have  not  that 
privilege,  nor  the  courts  In  Wales,  etc.  But 
the  doctrine  In  the  case  of  Sinclair  v.  If)raur 
was  unoiiestionable.  Foreign  judgments  are  a 
'grnuna  of  action  everywhere,  but  they  [170 
are  einminable."  Justices  Wtlles,  Ashurst.  and 
Boiler  concurred,  the  two  latter  saving  that 
wherever  indtbitatut  tunimjmit  will  lie  debt 
will  also  He.     1  Dougl.  I.  S.  0. 

In  mrhert  v.  Cook  (1782).  again.  In  an  action 
of  debt  upoD  a  judgment  of  an  inferior  English 
court,  not  a  court  of  record.  Lord  Man^eld 
said  that  it  was  "  like  a  foreign  judgment,  and 
not  conclusive  evidence  of  tbe  debt."  WUIes, 
86,  JioU. 

In  OnOrattAv.  A«iiiae(1781t)  upon  amotion 
for  a  new  trial  afler  verdict  for  the  plalntilf 
In  an  action  of  debt  on  a  judgment  ot  the  su- 
preme court  of  Jamaica,  Ix>rd  Eenyon  ex- 
pressed "very  serioiu  doubts  concerning  Ifa* 
doctrine  laid  down  in  Walker  v.  Wilier,  that 
foreign  judgments  are  not  binding  on  the 
parlies  here."  But  Mr.  Justice  Buller  said; 
"The  doctrine  which  was  laid  down  Id  tiinclair 
V.  Fhuer  ha*  always  been  considered  as  tb« 
1»  V.  H. 
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tnw  UiM  ever  rioce;  namelj,  that  tbtt  forelKo 
judgment  Bhall  be  prima  facie  evfdeucfl  of  toe 
debt,  and  cDDcluiire  till  It  be  impeached  b; 
tbe  other  party."  Aa  lo  actlona  of  Ibia  sort, 
■M  hon  far  tbe  court  could  go,  U  wbat  waa 
Mid  Id  Walker  t.  Wititr  were  depuled  from. 


that  la.  we  wfll  allow  tbe  game  Force  toa  foreign 
judgment  that  we  do  to  tbose  of  our  own 
court*  DOt  of  record.  Bat  It  the  matter  were 
carried  farther,  we  ahould  give  them  more 
credit;  we  thauld  give  tbem  equal  force  witli 
thoae  of  couru  of  record  here.     Kow  a  foreign 

I idgmeDi  Las  never  been  coQilderedasarecora. 
t  cannot  be  declared  on  a^  luch.  aad  a  plea  of 
nul  tUl  reeord.  Id  inch  a  caw.  ia  a  mere  Dullily. 
How,  ibea,  can  it  have  the  tame  obligaiorr 
forceT  In  abort,  the  result  is  this:  that  it  Is 
prima  facie  evidence  of  Hie  Justice  of  the  de- 
mand Id  an  action  of  aasucapeic,  baling  no 
more  credit  than  ia  given  to  every  species  of 
wTillen  agreement,  ti*.,  that  it  sliall  be  cod- 
■idered  as  good  till  It  is  impeached."  IDougl. 
9,  note.  And  tbecourt afterwards  UDenitnouBly 
refused  the  new  trial  because,  "wilbont  eeter- 
jog  iolo  the  (lucetloD  how  le-  a  foreign  jiidg- 
DKDt  was  impeachable,  it  waa  at  ail  vvenls 
clear  that  it  was  prima  fade  evidence  of  tbe 
177]  debt;  andlhev  were  of  opinion  •that  no 
evfdeDce  had  been  adduced  to  impeach  Ihts."  G 
East.  475,  miU. 

In  McMin  v.-  Matiareent  (1791)  the  plaintiff, 
hariDg  obtained  a  judgment  against  tbe  de- 
fendant! in  aFrencb  court,  brought  nn  action 
of  sMumpElt  upon  It  Id  Eopliitid,  and.  tbe  de- 
feodanis  having  suffered  a  default,  moved  for 
a  reference  to  a  master,  and  for  a  floal  judg- 
menl  on  this  report,  without  executing  a  writ 
of  inquiry.  The  moilon  was  dented.  Lord 
Eenyon  saying;  "This  ia  an  attempt  to  carry 
tbe  rule  farther  than  bai  yet  been  done,  and  as 
there  is  no  instance  of  the  kind  I  am  not  dis- 
poaed  to  make  a  precedent  for  it;"  and  Hr. 
Juitlce  Buller  saying;  "Though  debt  will  lie 
hereonaforeigujudgmeni,  tbe  defendant  may 
go  Into  the  consideration  of  it."  4  T.  R.  498. 
In  Bayteyv.  «HiMrrf» (17821  the  judicialcom- 
mittee  of  the  privy  coancil,  upnn  appeal  from 
Jamaica,  held  that  a  suit  in  equilv  pending  In 
England  was  not  a  good  plea  in  bar  to  a  sub- 
sequent bill  In  Jamaica  for  tbe  same  matter; 
and  Lord  Camden  said;  "In  Oagev.  HulkeUjf' 
(evidently  referring  to  the  full  report  in  Ridge- 
way,  above  quoted,  whirh  had  been  cited  by 
counsel)  "Lord  Hardwtcke's  rcBGons  go  a 
great  way  lo  show  the  true  effect  of  foreign 
sentences  in  tliis  country.  And  all  the  cases 
Khow  that  foreign  sentences  are  not  conclusive 
ban  here,  butonlv  evidence  of  the  demand." 
B  Swanst.  708.  70fi.  710. 

In  PhiUipt  V.  i/unfn-(179S)  the  House  of 
Lords,  in  accordance  with  the  opinion  of  the 
majority  of  tbe  Judges  consulted,  and  against 
that  of  Chief  Justice  Eyie,  decided  that  a  cred 
itor  of  an  Engllsli  bankrupt,  who  had  obtained 

Siyment  of  his  debt  by  foreign  allacbment  In 
enosylvaoia,  was  liable  to  an  action  for  tbe 
money  by  the  assignee*  In  bankruptcy  in  Eng- 
land. But  it  waa  agreed,  on  all  baods.  that 
tbe  judgment  in  PenosylvBDla  and  payment 
under  It  were  conclusive  as  between  the  gar- 
nlabee  and  tbe  plalnlUf  In  that  suit.     And  tbe 


dlatlnctlOD  betwera  tbe  effect  tH  a  foreign 
judgment  which  vesia  title,  and  one  which 
only  declares  that  a  .certalo  mm  of  money  Ia 
due,  was  clearly  ataled  by  Chief  Jnatlce  Eyie^ 
aa  follows; 

*"ThUJudgment  against  the  gamtshee[l  78 
In  the  court  of  Pennsylvania  was  recovered 
properlr  or  improperly.  It,  notwithslandlog 
the  bankruptcy,  the  debt  remained  liable  to  an 
attachment  according  to  tbe  taws  of  that  coun* 
try,  tbe  Jtidgmenl  was  proper;  If,  according  to 
the  laws  of  that  co  un  I  ry,  the  property  In  the  debt 
was  devested  out  of  the  bankrupt  debtor,  and 
vested  lo  bis  assignees,  the  Judgment  was  im- 
proper. But  this  waaaqiiestiOD  to  be  decided, 
to  the  cause  Instituted  in  Peonsylvanlft.  by  the 
courts  of  that  couDtry,  and  not  by  us.  Wa 
cannot  examine  their  Judgment,  and  if  wa 
could,  we  have  not  the  means  of  doing  It  in 
thU  case,  Icisnotstatel  upon  this  record,  nor 
can  we  take  notice,  what  the  law  of  Pennsyl- 
vania la  upon  this  subject.  If  we  had  too 
means,  we  could  not  examine  a  judgment  of  a 
coun  in  a  foreign  stale,  brought  before  us  In 
this  manner, 

'  'It  is  io  one  way  onlT,  that  the  sentence  or 
Judgment  of  a  court  of  a  foreign  elate  Is  ex- 
amluable  in  our  courts,  and  that  Is,  when  tbe 
party  who  claims  tbe  beneflt  of  it  applies  to 
our  courts  lo  enforce  It.  When  it  Is  thus  vol- 
untarily siibmilled  toour  JurlsclIctiOD.  we  Ireat 
It,  not  as  obligalorj  to  tbe  extent  to  which  it 
would  be  obligHtoi^,  perhnpsin  the  counlry  in 
which  it  was  pronounced,  nor  as  obligatory  to 
the  extent  to  which,  by  our  law,  sentences  and 
Jiiiianients  aro  obllgntory.  noi  as  conclusive, 
but  as  matter  in  paii,  as  con^iideration  prima 
fade  sufticient  Coraiee  a  promise.  Weexamlna 
lias  we  doall  other considetaUoas  or  promiaee, 
and  for  that  purpose  we  receire  evidence  of 
wbat  tbe  law  of  the  foreign  state  is,  and 
whether  (he  judgment  is  warranted  by  that 
law."    2  H,  Bl.  403,  400,  410. 

In  WriffAt  t.  Simrmn  [1802)  Lord  Chancellor 
Etdon  said:  "Natural  law  requires  the  coorti 
of  tbis  country  to  give  credit  to  those  of  an- 
other for  the  inclination  eod  power  lo  do  jus- 
tice; but  not,  if  that  presumption  Is  proved  to 
be  ill  founded  In  that  traassctlon,  which  is  the 
subject  of  it;  sod  if  It  appears  in  evidence  that 
persons  suing  under  similar  clrcumslancea 
neillier  had  met,  nor  could  meet,  with  justice, 
thai  fact  cannot  be  immnterlai  as  an  answer  10 
the  presumplion."    6  Ves.  Jr.  714.  730. 

•Under Lord Eilenborough,thBdiBlinc  [179 
tioD  between  a  suit  on  a  foreign  Judgment  in 
favor  of  tbe  plaintiff  seainst  tbe  defendant,  and 
a  suit  to  recover  money  which  the  plaintiS  had 
been  compelled  to  pay  under  a  Judgment 
abroad,  was  clearly  maintained. 

In  BucbOTian  v.  Rtteker  (1807),  Id  assumpsit 
upon  a  judgment  rendered  in  tbe  island  of 
Tobago,  the  defendant  pleaded  non  attumptit, 
and  prevailed,  because  it  appeared  that  he  was 
not  a  resident  of  tbe  Islaod,  and  was  neither 
personally  served  with  process  nor  came  in  lo 
defend,  and  the  only  notice  was,  according  lo 
the  practice  of  the  court,  by  oalllng  up  a  cojn 
of  the  dei'taralion  at  the  court  house  door.  It 
was  argtied  that  "the presumption  waalnfarot 
of  B  foreign  Judgement,  aa  well  aa  of  aiudg> 
meal  obtained  in  one  of  the  courts  Of  tlw 
,  country."    To  which  Lord  Ellenborough  aa- 
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■wend:  "That  may  tM  k>  if  tba  Jodgmmt 
appeara,  on  Uie  face  of  it,  coaiiiteut  vlih  rea- 
■00  and  Juidee;  but  It  la  contrary  to  the  flrsi 
prlodplei  of  Teasan  and  ^uitice,  tbat,  eliber  in 
cWil  or  crimfnal  proceediDgi,  a  man  gbould  be 
condemoedbetorebelaheanl.  .  .  . Tbere mlftbt 
bs  lucb  iclariog  InluiKce  oo  tbe  face  of  a  tor- 
ei^  judgmeDt,  or  U  might  bave  a  vioe  render- 
log  It  10  Indlcroui,  tbat  It  could  not  raise  aa 
aBQmpait,  and.  if  submltiedtolbe  lurisdictlaQ 
of  Ibe  eonrta  of  tbii  oouat^,  could  not  be  en 
forced."  1  Campb.  88, 66.  OT.  A  motioo  foT_ 
new  trial  was  denied.  9  Bast,  193.  And  aee 
Badltr  T.  Hetii*  (ISW)  I  Campb.  £08.  356, 

Id  BaU  *.  Odbtr  (1809),  in  asaumpsil  upoa 
Judgment  oblsloed  in  Canada,  with  olber 
couDti  on  tbe  original  ilfbt.  Lord  Ellen bornu;;h 
and  Jua^c^Oroge.Le  Blanc .BDd  Rttj'lej  agreed 
tbat  a  foreigri  Judgment  wu  not  to  be  consid- 
ered ai  baving  the  same  force  as  a  domestic 
judgment;  but  only  tbat  of  a  simple  contract 
between  tbe  parlies,  and  did  not  merge  tbe 
original  caaaeof  action,  but  was  only  evidence 
of  Ibe  debt,  and  therefore  assumpfit  would  lie, 
eitbci  upon  Ibe  Judgment  or  upon  tbe  original 
cause  of  action.    llEut,  118. 

In  TarUtim  t.  TarUton  (181G),  on  tbe  other 
hand,  the  action  was  brought  upon  a  covenant 
of  fndemnilT  in  an  agreement  for  dissolution  of 
180]apnrlQcr»bip,(oreco7erasum  wbtcb'the 
plainfiff  bad  been  compelled  topa^  under  a  [ie- 
cision  in  a  suit  between  Ibe  parties  in  llie  iilnnd 
of  Orenado,  Socb  was  Ilie  case  of  which  Lord 
Ellenborougb,  afflrniing  bis  own  ruling  at  tbe 
trial,  said:  "1  thought  tbat  I  did  not  sit  at  nut 
priu*  lo  try  a  writ  of  error  in  Ihis  case  upon 
tbe  proceedings  in  the  court  abroad.  Tbe  de- 
fendant bad  notice  of  tbe  proceed  iogti,  and 
sbould  bare  appeared  and  made  his  defeose. 
Tbe  plaintiff,  bj  his  neglect,  has  been  obliged 
to  pay  the  money  in  order  to  avoid  a  seques- 
tratloD."  The  distinction  was  clearly  brounlit 
out  by  Mr.  Justice  Bayley,  who  said:  "As  be- 
tweeo  tbe  parties  to  the  suit,  tbe  Justice  of  It 
might  be  again  litigateil;  but  as  nsiiinst  a  stran- 
ger ft  cannot"    4  Maule  &  ».  20,  22,  23. 

In  Harrit  t.  thunder*  (1833)  Chief  Justice 
Abbott  (afterwards  Lord  Tentcrden)  and  bii 
aasocialea,  upon  tbe  autborily  of  Olwig  v. 
Bamtay,  above  died,  held  that,  even  since  tbe 
act  of  anion  of  89  &  10  Geo,  UL  chap.  67, 
assumpsit  would  lie  In  England  upon  a  Judg 
nent  recovered  in  Irelunil.  because  luch  n 
judgment  could  not  be  conxidered  a  specialty 
debt  in  England.  4  Barn,  ft  0.  411,  6  Dowl. 
&  R.  471. 

Tbe  English  cases  above  relerred  to  have 
been  slated  with  the  more  particularity  and 
detail,  because  Ihev  directly  bear  upon  the 
question,  What  was  the  Encrlisb  law.  being  Ilien 
our  own  law.  before  tbe  Dectaratioo  of  Inilc- 
pendenceT  They  demonstrate  that  by  that  law, 
aa  generally  understood,  and  aa  derliired  by 
Haidwicke.  Mansfield,  Buller,  Camden,  Eyre, 
and  Ellenborougb.  and  doubted  hy  Ecnyon 
only,  a  Judgment  recovered  in  a  foreign  coun- 
try tor  a  sum  of  money,  when  sued  upon  in 
England,  was  only  prima  facie  evidence  of  the 
demand,  and  subject  to  be  examined  and  im- 

Ched.    Tbe  law  of  England,  alnce  It  has 
me  lo  ua  a  foreign  country,  will  b«  con- 
ildered  afterwards. 

Tho  law  npon  this  tnhjecl,  as  understood  In 
114 


forth  by  CtdefJusUce  Pusona,  speaking  toc 
the  supreme  Judicial  court  of  HasBacbuaattl, 
in  1818.  and  by  Mr.  JtutiM  Story,  fnbis  Com- 
mentaries on  tbe  Constitulion  of  the  Unlud 
Staler  publhfaedlDlSBS.  Baih*ihose  [181 
eminent  Jurist*  declared  that  by  tbe  law  of  Eng- 
land the  general  rale  was  that  foreign  Judgmenu 
were  only  prima  fade  evidence  of  the  mattar 
which  they  purported  to  decide;  and  that  bj 
tbe  common  law,  before  tbe  American  Revo- 
lulloQ,  all  the  ooarta  of  the  aeveral  colonies 
and  states  were  deemed  foreign  to  each  oilier, 
and  consequently  Judgments  rendered  hyany 
one  of  them  were  Considered  as  foreign  Judg- 
ments; and  Ibeir  merits  re  ezaminnliTe  in  an- 
olher  colony,  not  only  aa  to  tbe  jurji^liclion 
of  tbe  court  which  pronounced  them,  but  alaa 
as  to  tbe  metiia  of  tbe  controversy,  to  tbe  ex- 
lent  to  which  tbev  were  understobd  to  be  re- 
examinable  in  ^gland.  And  ibey  noted 
that  in  order  lo  remove  that  In  convenience, 
statutes  h.id  been  passed  in  MaasachugittJi  and 
In  some  of  the  other  colonies,  by  which  Judg- 
ments rendered  bv  a  court  of  competent  Jurfi- 
dlcllon  In  a  neighboring  colony  could  not  be 
impeached.  Btsaett  v.  Bring*.  9  M:is*.  403, 
464,  465.  6  Am.  Dec.  88;  Mnss.  Stiit  ]  773-4, 
cbnp.  16;  5  Pror.  Laws,  333, 809;  Slorv,  Conit. 
dated.)  ^^  ISOl,  1802;  Story,  Const. 'iJlhed.) 
^^  1306, 1307. 

It  WHS  because  of  that  condition  of  tbe  law 
as  between  the  Americon  colonics  ami  Kiales, 
that  tbe  United  States,  at  tbe  vety  '•■uiiiDing 
of  Ibeir  existence  as  a  nalioD,  ordiiiiiMl  tbat 
full  faith  and  credit  should  be  given  lo  the 
juilgmenls  of  one  of  the  stxtes  of  the  Vnlon  1q 
the  courts  of  another  of  Ibosc  states. 

By  the  Articles  of  Confcdvraflon  of  1777, 
art  4,  g  3,  "  full  faith  and  credit  >ball  be 
given,  in  each  of  these  slates,  to  tlie  reconia, 
acts,  and  JudicisI  procecdiiign  of  Ibi.'  court* 
and  magistrales  of  eveiy  other  slate."  1  Slat, 
at  L.  4.  By  the  Constitulion  of  the  United 
Biaies,  art.  4,  g  1,  "full  fnilb  and  credit 
shall  be  given  in  each  state  to  the  pub- 
lic acts,  records,  and  judicial  pri<reeilinit* 
of  every  olber  stale;  and  the  Conpres':  uiay  b? 
general  laws  prescribe  the  manbi-r  ;i:  whicu 
Bucb  acts,  records,  and  proceedings  shull  be 
proved,  and  tbe  effect  thereof."  And  the  Drat 
Concress  of  tbe  United  Slates  under  the  Con- 
iiuLion,  after  prescribing  the  mnnner  In 
bich  tbe  records  and  Judicial  proceeilingsof 
le  courts  of  any  slate  shall  he  aiitheiniculed 
and  proved,  enacted  that  "tbe  said  rccorda 
and  judicial  pmcei-dings,  antlicotiraieit  a* 
Btorcsaid,sbHllhuve*sucbfHilhanilcrc(litll8!& 
given  to  thetn  in  eveiy  court  within  the  United 
States  as  Ihey  have  by  law  or  uRti^'c  in  the 
of  tbe  slate  from  whence  tlivsnid  reccmla 
shall  be  luken."     Act  of  May  36. 


and  the  laws  of  tbe  United  States  waa 
at  first  a  subject  of  diverse  opinions,  not  only 
in  Ibe  courts  of  the  several  slates,  but  also  In 
circuit  courts  of  the  United  gUles;  Mr.  /toMsa 
Gushing,  .Vr,  Juitice  Wilson,  and  Mr.  Jutliet 
Wasliington  holding  that  Judgments  of  the 
courts  of  a  state  bad  the  same  effect  tbrotwtt- 
out  tbe  UnioD  a«  witbta  that  sute;  hut  OSStf 
lt»  U.  S. 
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BnJtom  T.  Gdio*. 


in-ui 


JnUet  Manliin  (If  ■ccnratdr  reported)  bdng 
of  oplolon  Ibnt  the;  were  Dot  entitled  to  con- 
cIa*We  effect,  snd  that  their  consideration 
might  be  Impeacbed.  Armttrong  v.  Carxm 
(HJM)  a  TJ.  8.  S  Dall.  803  [1:  BBl];  Green  v. 
Harmitnto  <ltill)  8  Wuh.  C.  C.  17.  21,  Pet.  C. 
C.  74,  78;  Aei  t.  Wiltiamion  (reported  aa  la 
Novemlier,  1818,  appaientl;  a  mistake  for 
1812)  1  N.  C.  Law  Repos.  fiS. 

The  declaloDB  of  this  court  have  clcaii; 
recognized  that  judemenli  of  a  forelen  itate 
ate  prima  fide  evidence  onl;.  and  that,  but 
for  thexe  constitultonal  and  leeUlative  provi- 
BODt,  JudRuientt  ol  a  itale  of  the  UnioD.  when 
tued  upon  in  anoUter  slate,  would  bave  no 
greater  elTect. 

In  Orouilton  v.  Leonard  (1808),  tn  wbicb  IbU 
court  held  that  the  lenience  of  a  foreign  court 
of  admiralty  in  rem,  condemning  a  veuse]  for 
breach  of  blockade,  wa»  conpluslve  evidence 
of  tbat  fact  in  an  action  on  a  policy  of  Inaur- 
aDM>j  Mr.  Jutlice  Wasbinglon,  after  speaking 
of  (be  coDci naive nesa  of  domestic  luilBinenls 
generally,  said:  "  The  ludgmcnt  of  a  foreign 
court  to  equally  conelusive,  eicept  in  Ibe 
single  Inttaoce  wbere  tbe  party  claiming  the 
benefit  of  it  applies  to  tbe  conrfs  in  England 
to  enforce  it.  In  which  case  only  tbe  Judgment 
is  prima  fade  evidence.  Bat  it  is  (o  be  re 
marked  that,  In  sucb  a  ease,  the  judgment  to 
DO  mnre  conclusive  aa  to  tbe  right  it  establisLcs 
than  BE  to  tbe  fact  it  derides."  8  U.  S,  4 
Crancb,  4S4,  i4i  [2:  670,  672], 

In  MilUv.Dllryu(lS^S).iTi  wbicb  it  was  es- 
tablished Ibal.  by  virtue  of  the  Constitution 
and  lawsof  the 'United  States,  the  Judgment 
of  a  cnurt  of  one  of  Ibe  stHles  was  conHusive 
183]*evldence,inevery  court  wltliin  the  Unll- 
ed  Slates.of  the  matter  adjudged;  and  therefore 
titif  tiel  record,  nnd  not  ml  debet,  wm  a  proper 

e'ea  to  an  action  broucbt  in  a  court  of  the 
nited  Stales  in  IhcDIalrictof  Columbia  upon 
B  judgment  recovered  in  tbe  court  of  the  state 
of  New  Yorh,-tbia  court,  spcakiog  by  -Mr. 
Juifi'iv  Story, said:  "Tbe  pleadings  In  an  action 


elusive  t)etween  tbe  parties,  It  cannot  tK  denied 
but  by  the  plea  of  nu(  tiel  record/  and  when 
Congress  gave  the  effect  of  a  record  to  tbe 
judginenl,  it  gave  all  the  collateral  consf- 
queocea.  .  .  .  Werethe  construction  contended 
tbr  by  the  plaintiff  in  error  to  prevail,  that 
Judgments  of  the  state  courts  ouglit  to  he  con- 
sidered prima  facie  evidence  only.  Ibis  clause 
in  the  CoaslilulloQ  would  be  utterly  unim- 
portant and  illnsory.  Tbe  common  law  would 
give  sucbjudgmenls  precisely  the  "smeefTecL" 
11  V.  B.  7Crorcb,481.484,  4S5  [8;  411,  413]. 

In  Hampton  v.  *cC"oniie;il818)the  point  de- 
cided in  Mill*  V.  Daryee  was  again  adjudged, 
without  further  discussion,  in  an  opinion  de- 
livered by  Chief  Juitiee  Marshall.  16  D.  a 
8  Wheat.  SS4  [4:  378]. 

The  obiter  dietum  of  Mr.  Jitttiee  Livingston 
in  Bopldnt  v.  La  |18S1)  19U.  8.  6  Wheal.  109, 
114  [S;  318,  220].  repeated  by  Mr.  Jvttiee 
Daniel  in  PtitMngtan  t.  tlibtan  U&KS)  S7  U.  S. 
18  How.  66,  78  |14:  847,  863]  as  to  tbe  gen- 
sral  effect  of  foreign  judgmenia,  has  no  im- 
portant bearing  upon  tbe  case  before  us. 

Id  MeEtmogie  v.  Cohen  [193$)  Mr.  Jtutiee 
Wayne,  diacusaing  the  effect  of  the  act  of 
IW  V.  8. 


CoDgreM  of  1790,  nid  that  "llie  •d}odl<» 
tions  of  the  Engltoh  courta  have  now  eft«l>- 
llsticd  tbe  rule  lo  be,  tbai  foreiun  judgmenU 
are  prima  facie  evidence  of  the  right  and  mat- 
ter Ibey  purport  to  decide."  88  U.  B.  18  Pet 
812,  830  [10;  177,  168.] 

Id  I/.Arc)/  T.  Kefehvm  (1860),  in  which  thfa 
court  held  that  tbe  provisions  of  tbe  Constitu- 
tion and  laws  of  tbe  United  States  gave  no 
tffecl  in  one  state  to  judgments  rendered  In  bd- 
ollier  stale  by  a  court  baving  no  Jurisdiction 
of  (he  cause  of  the  parlies,  Mr,  Jutliet  Cation 
said:  "In  construing  tbe  act  nt  1790,  Ihe  law 
as  it  stood  when  the  act  was  passed  must  enter 
*into  tbat  conBtruclloDi  so  that  tbe  exist'[  184 
ing  defect  In  Ibe  old  law  may  be  seen,  and  ita 
remedy  by  the  act  of  Congress  comprehended. 
Now  It  nai  moat  reasonable,  on  general  princi- 
ples of  comity  and  justice,  that,  among  states 
and  their  cilizeiia  nnlled  aa  onra  are,  Judg- 
ments rendered  in  one  sbould  bind  citizens  of 
ulber  states,  wbere  defendants  bad  been  served 
with  process,  or  voluntarily  made  defense. 
As  these  judgments,  however,  were  only 
prima  facie  evidence,  and  subject  to  be  in- 
quired Into  by  plea,  when  sued  on  in  anoibet 
slate.  Congress  saw  proper  to  remedy  the  evil, 
and  to  provide  that  such  inquiry'  aitd  double 
defense  sbuuid  not  be  allowed.  To  this  ex- 
teul,  it  Is  declared  in  tbe  case  of  Milk  v. 
Diiryee,  Cteoitrcss  baa  gone  In  allerlDglhe  old 
rule,"  62  U.  S.  11  How,  165,  175,  176  [18: 
648,  652,  663]. 

In  Ohriilna*  T.  BtateU  (1866).  in  which  thti 
court  decided  tbat,  iKcaute  of  the  Consiilution 
and  laws  of  tbe  United  Slates,  a  Judgment  of 
a  court  of  one  state  of  the  Union,  when  sned 
upon  in  a  court  of  another,  could  not  be  ^howo 
to  have  been  procured  by  fraud,  Mr,  Jvlie§ 
Clifford,  in  delivering  tbe  opinion,  after  staling 
tbat.  under  Ibe  rules  of  tbe  common  law,  a 
domestic  Judgment,  rendered  in  a  court  of 
competent  Jurisdiction.  couM  not  be  collater- 
ally impeached  or  called  In  oaestloD,  said; 
"Common  law  rules  placed  foreign  judgmenia 
upon  a  different  footing,  and  those  rules  re- 
main, aa  a  general  remaik,  unchanged  to  the 
present  lime.  Under  ttiece  rules,  a  foreign  judg- 
ment was  prima  facie  evidence  of  the  debt, 
and  it  was  open  to  enaminntlnn.  nol  only  to 
».bow  that  (be  court  in  which  it  was  rendered 
had  no  jurisdiction  of  the  subject-matter,  but 
also  to  show  that  tbe  judgment  was  fraudu- 
lently obtnined-"  72  U.  S  6  WalL  290,  804 
[18:  475.479]. 

In  Binehoff  v.  KXAenif  (1860),  Id  an  action 
on  an  English  judgment  rendered  without  no- 
lice  to  the  defenduni,  other  than  by  service  on 
liim  in  Ibis  country,  this  court,  speaking  by 
Mr.  Jvttiee  Bradley,  held  tbat  tbe  proceeding 
in  England  "was  wholly  without  Jurisdiction 
of  Ibe  person,  and  whatever  validity  It  may 
have  in  England,  b;  virtue  of  statute  law, 
against  property  of  tbedefcndant  ibete  ailuate, 
it  can  have  no  validity  here,  even  of  a  prims 
facie  character."  76  U.  8.  »  Wall.  818,  814 
[19:  83e,8it0]. 

*In  mnlet/  v. A»rii!-?Jlt«(198B)  116  U.  ajlSS 
1,  4  [20:  OSS.SSO],  and  in  Witeontinv.  AfieoN 
/ni,  Co.  (1888)  127  U.  B  365,  !02  [82:230, 344],  tt 
was  said  that  judgmenti  recovered  in  onestal* 
of  the  Union  when  proved  In  the  courta  of  an- 
other differed  from  judgmenta  recovered  In  ■ 
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foreigi]  coantrr  to  no  other  lespect  thu  In  not 
bdoE  re  eiiinlDBble  on  tbdr  merita,  nor  im- 
Dearnable  for  fraud  in  obtainlnit  tbem,  if  rcn 
dered  b;  a  court  baving  JuriadictiOD  of  tbe 
cause  and  of  tbe  partlea. 

But  neitber  !□  tboae  caiea,  nor  In  any  other, 
baa  tbia  courl  faitherlo  been  called  upon  to  de- 
termine bon-  far  foreign  Judgments  may  be  re- 
cianiiDrii  upon  Ibelr  media,  or  be  impeached 
for  friiud  in  obtaiainK  them. 

i_  .1..   .J  ^f   Jg  several 


law  of  En};lADd.  foreign  Judgmeots  for  debts 
nere  not  conclualve.  but  only  prima  facie,  evl- 
denee  of  the  matter  adjudged.  Some  of  the 
CHMB  are  collected  in  tbe  marjdn.* 

Id  Ibe  leading  case  of  Biutiiv.  Briggi.  above 
cited.  Cbief  Ju'iice  Pnraons  Bald;  "A  foreign 
JudciDcQi  may  be  produced  here  by  a  party  to 
ll.  eillier  to  justify  himself  by  the  execution  of 
that  judcmint  in  tbe  couuiry  in  ivhlch  It 
VBS  rendered,  or  to  obtain  tlic  execution  of 
it  from  our  courts.  ...  It  tbe  foreign  court 
rendering'  the  judgment  had  Jurisdiction  of  tbe 
cause,  yet  the  courts  here  "ill  not  eiecute  the 
180J  judgment  wllbout  first 'allonins  an  In- 
quiry ioio  its  tnciits,  Tbejudgmentof  a  foreign 
court,  Ibi'itfore,  U  by  our  laws  considered 
only  w  presumptive  evidence  of  a  debt,  or  as 
prima  facie  evidence  of  a  sufBcient  cousidera- 
tion  of  a  promise,  where  aucb  court  had  juris- 
diction of  the  cause;  and  if  an  action  of  debt 
be  aued  on  uoy  such  judgment,  nil  dtbet  la  tbe 
generRl  isaue;  or,  if  It  be  made  (be  conEidera- 
UOD  of  a  promise,  the  general  Issue  is  noii  at- 
lunipfil.  On  these  issues,  the  defendant  may 
Impeat'li  ilie  justice  of  the  judgment  by  evi- 
dence relative  to  thai  poinL  On  these  issues, 
the  defendiint  may  also,  by  proper  evidence, 
prove  that  ibe  judgment  vraa  rendered  by  a 
foreign  rouri.  irhich  had  no  jurisdiction;  and 
If  his  evidence  be  sufficient  for  this  purpose,  he 
has  no  oociision  to  impeach  the  Justice  of  the 
indgroent."    9  Mass.  483,  4M,  It  Am.  Dec 

In  a  levs  known  case,  decided  in  1615,  but 
not  published  until  1679.  the  lea-sons  for  this 
vien-  were  forcibly  aisled  by  Chief  Justice 
Jeremiah  Smith  speaking  for  tbe  iupreme 
court  of  New  Humpshire,  as  follows; 

"The  respect  wbicli  is  due  to  juitgmeols.  len- 
tanccs.  and  decrees  of  courts  in  a  foreign  slate, 
by  tbe  Iniv  of  nations,  aeems  to  Imi  the  same 
which  Ib  due  lo  those  of  our  own  courts. 
Hence  the  decree  of  an  admirally  court  abroad 
i«  equally  conclusive  with  decrees  of  our  ad- 
miralty courts.  Indeed,  both  courta  proceed 
by  tbe  same  rule,  are  governed  by  the  same 
law— the  maritime  law  of  nations:  Collectanea 
Juridica,  100;  which  {b  the  universal  law  of 
nations,  except  where  treaties  alier  it. 

"Tbe  same  comity  ia  not  eziended  (o  Judg- 


menia  or  decrees  which  may  befoonded  OB  Um 
municipal  laws  of  the  stale  In  which  they  are 
piooounced.  Independent  slates  do  not  chuoae 
to  adopt  aucb  decisions  without  examlnatloo. 
These  laws  and  regulations  may  be  unjust, 
partial  to  citizens,  and  against  foreigners;  they 
may  operate  Injustice  to  our  citiceos,  whom 
we  are  bound  to  protecti  they  may  be,  ud 
the  deciaioas  of  courta  founded  on  tbem, 
just  cause  of  complaint  against  the  an 
mvme  power  of  Lhe  state  where  rendered. 
To  adopt  tbem  is  not  merely  aaying  that  the 
courts  have  decided  evrectly  on  the  law,  but 
ills  approbating  the  law  Itaelf.  Wherever. 
then,  tbe  court  may  have  proceeded  oamualci 
pal  *law,the  rule  is  that  tbe  JudKmentaare[187 
not  conclusive  evidence  of  debt,  but  prima 
facie  evidence  only.  The  proceedings  have 
not  the  conclusive  quality  which  ia  anoexed  i 
lo  tbe  records  or  proceedings  of  out  own 
courts,  where  we  approve  both  of  the  rule  and 
of  tbe  judges  who  interpret  and  apply  It.  A 
foreign  judgment  may  be  impeached;  defend- 
ant ma;  show  that  it  Is  unjust,  or  that  it  was 
Irregularly  or  unduly  ohiained.  1  Dougl.  G, 
note."     Bryiintv.  Ma,  Smith  (N.  H.)  396. 404 

From  this  review  of  the  authorities.  It  clearly 
appears  (hat,  at  tbe  lime  of  tbe  separation  of 
this  country  from  England  the  general  rule 
was  fully  established  that  foreign  Judgments 
inpertoHam  were  prima  facie  evidence  only, 
and  not  conclusive  of  tbe  merits  of  tbe  coatro- 
versy  between  the  parlies.  But  theeztentand 
limits  of  the  application  of  that  rule  do  not  ap- 
pear to  have  heen  much  discussed,  or  deflneil 
with  any  approach  to  exactneu.  In  England  or 
America,  until  tbe  matter  was  taken  up  by 
Chano-llnr  Kent  and  by  ifr,  Juities  Blory. 

In  Toy/OT-  V,  Bryden  (1611),  an  action  of  as 
sumpsit  brought  in  the  supreme  court  of  the 
state  of  New  York,  on  a  Judgment  obtained  in 
the  state  of  Maryland  against  the  defendant  aa 
indorser  o(  a  hill  of  eichange,  and  which  vu 
treated  aa  a  foreign  judgment,  so  far  aa  con- 
cerned its  effect  In  New  York  (the  decision  of 
bis  court  lo  the  contrary  in  Mill*  ».  Burste, 
_1  U.  S.  7  Craacb,  481  [S:  411],  not  having 
yet  been  madel.  Chief  Justice  Kent  aald:  "The 
Jiidgmeut  io  Maryland  ia  presiumptive  evidence 
of  a  iust  demand;  and  It  was  incumbent  upon 
the  aefcndnnt,  If  he  would  obstruct  the  execu- 
tion of  the  Judgment  here,  to  show,  by  positive 
proof,  that  it  was  irregularly  or  unduly  ob- 
tained. ...  To  try  over  agam,  as  of  course, 
every  matter  of  tact  which  Had  been  duly  de- 
cided by  a  competent  tribunal,  would  be  dis- 
regarding tbe  comity  which  we  Justly  owe  (u 
the  courts  at  other  states,  and  would  be  carry- 
ing the  doctrine  of  re  examination  to  an  op 
pressive  extent.  It  would  be  the  same  as  grant 
mga  new  trial  In  every  case,  and  upon  every 
quealioo  of  fact.  Suppose  a  recovery  In  an 
other  state,  or  in  aoy  foreign  court,  la  an  action 
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ISSIfor  ft  'ton,  M  ff>r«D  uwnltuid  bftttery, 
ftlK  imprisooiiient,  ilander,  etc.,  and  tbe  de- 
fendant wat  duly  gummoDed  and  ippeared,  and 
made  bla  detense,  and  Ibe  trial  wai  condacied 
orderly  and  properlv,  according  to  the  rales  of 
a  dTillzed  Juri«prudeDce,  la  enrj  such  case  to 
betriedaealn  bereon  themerttiT  Imucbdoubt 
whether  the  rule  can  ever  go  to  this  length, 
Tbe  geoetsl  language  of  the  books  is  tbat  Ibe 
defeodant  must  Impeach  the  Judgment  by 
ahowing  afflrmatlTeiy  tbat  it  was  unjust  by 
bclDg  irregulorly  or  untalrlT  procured."  Bui 
the  case  was  decided  upon  the  ground  that  tbe 
defendant  had  done  no  more  tlian  raised  a 
doubt  of  Ibe  corrcctneaa  of  tbe  Judgment  sued 
on.     8  Johns,  178.  ITT,  ITS. 

Chtmcellor  Kent,  arierwarda.  treating  of  tbe 
same  subject  in  the  flrel  edition  of  b&  Com- 
metitanes  (1^37),  put  tbe  richt  to  impcncli  a 
foreign  Judmnrot  somewhat  more  broadly, 
uving:  "No  sovereign  la  obliged  to  exi'cute. 
within  hia  dominion,  a  sentence  rcoderetl  out 
of  ii;  and  if  execution  be  eou-^ht  b;  a  suit  upon 
the  Juilgment,  orotbcrnlse,  lie  is  at  liberty,  fn 
hiicourtaof  justice,  In  examine  into  the  merits 
t*  such  Judgment  [for  tbe  effect  to  be  given 
Ic  foreign  Judcments  is  aitoi^etbcr  a  matter  of 
comitt.  in  canes  where  it  is  not  regiilsieil  \>y 
treii'y^.  In  the  fonnercaae  [of  a  suit  tn  enforce 
a  forti^rn  judgment],  tbe  rule  is  that  the 
foreign  judgment  fs  to  be  received,  In  the  first 
iD^iiHUte,  ss  prima  tacle  evidence  of  the  debt: 
Bud  i1  lies  on  tlie  rlerendanl  to  impeach  the  Jus. 
lice  of  it,  ortoshowlhut  It  wm  irrepiiliirly  and 
unduly  ('hinined.  This  wsh  the  pilnclpk  de 
clarcdiindeeltled  by  the  House  of  Lords. In  1771, 
in  thecpiseuf  ^-inelairi.  ^Vonw,  upon  an  appeal 
from  tbe  court  of  ix'sslous  Id  Scotland. "  S 
Paion.  IX.  553.  HorirfOD,  Diet.  Dee.  4^4?.  1 
Dougl.  5,  nati:  In  Ihe  second  edition  il8a2). 
he  innrled  the  passages  above  printed  in 
braekeis:  and  io  a  note  to  Ibe  fourth  edition 
tlMO',  after  citing  recent  conSictine  opinions 
In  Grcnt  RrlTnln,  and  TcFerring  to  .Vr.  Juiliee 
Story's  renf-onliig  in  bis  Commenlarics  on  tbe 
Confiict  of  Ltiis,  (5  607,  In  favor  of  the  con- 
cluiivenesa  of  foriicn  Judgminia,  be  added: 
"And  that  ti  ceriHinly  tlie  more  convenient 
and  tbe  safest  rule,  andlbemost  cnni'islent  with 
sound  printinle.  except  in  cnaes  In  wblcb  Ibe 
court  wblcb  pronounced  the  judcment  has  not 
ISO]  due  Jurif'dirrinn  of  the  case,  or  of  *tbe 
dlfcndant.  or  tbe  rroceeding  was  In  fraud,  or 
founded  in  palpable  mistnke  or  Irregularity,  or 
bad  by  tbe  law  of  the  rri  juih'ealtr;  and  in  all 
such  casea  the  juitlce  of  Ibe  judgment  ought 
to  be  Impeached."  2  Kent.  Com,  (]b1  ed.) 
102:  2  Kent.  Com.  (later  eds.)  120. 

Mr.  Jiittif  Story,  in  his  Commentaries  on 
tbe  Conflict  of  Laws,  first  published  in  1631, 
after  reviewing  many  English  authorities,  said: 
"The  present  Tnclinaiion  if  the  Kngilsb  courts 
aeems  to  be  to  sunlain  tbe  conclusiveDexaof 
foreign  judgmeDIB"~to  which,  in  the  second 
edition  in  IB41.  he  added,  "although  cerlninty 
there  yet  remains  no  inconsldenible  dlversliy 
of  opioloD  among  the  learned  judges  of  the 
dilTereDt  tribunals."    g  606. 

He  then  proceeded  to  state  hIa  own  view  of 
the  subject,  on  principle,  saying:  "It  is. 
indeed,  very  difficult  to  perceive  what  conld 
be  done  if  a  different  doctrine  were  maintain. 
able  to  tbe  full  extent  of  opening  all  tbe  evl- 
U9D.8.  D.  8..  Book  40.  t 


dcDCe  and  marita  of  the  cauM  anew  on  a  antt 
upon  tbe  foreign  Judgment.  Some  of  the  wll- 
□essea  may  be  since  dead;  aome  of  the  voncbers 
ma;  be  loal  or  destroved.  The  merita  of  tba 
cause,  ai  formerly  before  the  court  upon  tha 
whole  evidence,  may  have  been  decidedly  fa 
favor  of  the  Judgment;  upon  a  partial  poaaea- 
sion  of  the  original  evidence,  they  may  now 
appear  otherwise.  Uuppoae  a  case  purely 
wunding  in  damages,  such  as  an  action  for  an 
sBBtLult.  [or  slander,  for  conversion  of  property, 
for  a  malicious  prosecution,  or  for  a  iTlminal 
conversation;  is  the  defendant  to  be  at  libertr 
to  retry  the  whole  merits,  and  to  make  out,  u 
he  can,  a  new  caae  upon  new  evidence?  Or  fi 
the  court  to  review  the  former  decision,  like  a 
court  of  appeal,  upon  tbe  old  evidence!  In  a 
esse  of  covenant,  or  of  debt  or  of  a  breach  of 
conlrnct.  are  all  tbe  circumitsncea  to  be  re-ex- 
amined anewT  It  they  are.  by  what  laws  and 
rules  of  eridenee  and  principles  of  justice  ia 
Ibe  validity  of  the  original  Judgment  to  ba 
IricdT  Is  tbe  couri  to  open  Ihc  judgment, 
and  to  proceed  ex  mepio  ef  bono.*  Oris  it  to  ad- 
minister strict  Ian,  and  stand  to  tbe  doctrines 
of  the  local  administration  of  justlre?  Is  it  in 
act  upon  the  rules  of  evidence  nek  now  kilgei  I 
Id  Its  own  jurisprudence,  or  upmi  ilnise  of  Ih'' 
toreil^n  Jurisprudence?  These  and  mauy  hniri- 
que^lions  might  be  put  "to  show  the  in  |11>4) 
Irtnsicdlfllcuhiesor  thesubject,  Indi'cd  ,1  lie  rule 
that  the  judgment  la  to  be  prima  facie  cvideni-- 
for  the  plaintiff  would  be  a  mere  deltition.  If 
the  defendant  iBigbt  still  quextion  it  by  oiivniug 
all  or  any  of  tbe  original  merits  on  bis  side;  for 
under  aurb  circumstances  it  would  be  equira> 
lent  to  granting  a  new  trial.  It  is  eany  to  qb- 
derstand  that  tbe  defendant  may  be  at  liberty 
to  impeach  the  original  Jiialloe  of  the  judgment 
by  showing  that  the  court  bad  no  jurisdiction; 
or  ll'.Bl  he  never  bad  any  notice  of  the  suit;  or 
that  It  wai  procured  by  fraud;  or  that  upon  ita 
face  It  is  foumied  in  misinke;  or  that  It  (s  irreg- 
ular and  bail  by  the  lucallaw./urt'mjurfiVnf'fc 
To  such  an  eitent  the  doctnoe  Is  inielllglble 
and  practicable.  Beyond  this,  the  right  to 
impugn  the  judgment  is  In  legal  effect  tba 
riglit  10  retry  the  merits  of  Ibe  original  cause 
al  lar^ie,  sad  lo  put  tbe  defendant  upon  proving 
those  merits."    $  607. 

He  then  observed:  "The  general  doclrina 
meioialned  in  tbe  American  courts  In  relatton 
to  foreigu  judgments  ccnainly  is  tbat  they  are 
prima  facie  evidence,  but  that  they  are  Im- 
pcBchable.  But  how  far  and  lo  what  extent 
this  doctrine  is  lo  be  carried  does  not  seem  to 
be  definiiely  settled.  It  baa  been  declarvil  Ibat 
the  Jurisdiction  of  tbe  court,  and  lis  powet 
over  the  psriiee  and  tbe  tblugs  Id  controversy, 
may  be  inquired  into;  and  tbat  tbe  Judgment 
may  be  Impeikcbed  for  fraud.  Beyond  thia  no 
definite  lines  have  aa  yet  been  drawn."  ^  008. 
,  After  staling  the  effect  of  tbe  Constllullon 
of  the  United  Slate*,  and  referring  to  the 
opinions  of  some  foreign  jurists,  and  to  the  law 
of  France,  which  allows  tbe  merits  of  foreign 
judgment!  to  be  examined,  Mr.  Jvttiu  Storr 
concluded  bis  treatment  of  the  subject  aa  fol- 
lows: "It  ia  difficult  to  aacerialn  what  Ibe 
prevailing  rule  is  In  regard  to  foreign  judg> 
menia  in  aome  of  the  other  nations  of  coDtt 
nental  Europe;  whether  they  are  deemed  con> 
elusive  evidence,  or  ooly  prima  fade  evtdenc*. 
117 
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HoNand  Menu,  tl  all  tlmea.  apon  tlie  genenl 
principle  of  leciprodtv,  to  bave  Kifeo  great 
weight  10  fordgu  judgments,  aod  in  manj 
caMs,  ir  not  In  an  cases,  to  hare  given  lo  them 
a  Keigbt  equal  to  tbat  riven  to  domestic  Judg- 
menis,  wherever  the  like  rale  of  reclprocit; 
lOl]  with  regard  to  Dutch  "Judgments  lias 
been  adopted  bytbefoKign  counti^wbosejudg- 
ment  is  ISKniglit  under  review.  This  is  cer- 
tainly a  very  reasonable  rule,  and  may  perhaps 
bereafler  work  itself  flmi)y  Into  tbe 


the  circuit  court  of  tbe  Unltud  Stales  tor  the 
district  of  Massac busetis,  Mr.  Jtutiet  Siory 
said:  "If  a  civlllied  nation  seeks  to  have  the 
sentences  of  Its  own  courts  beld  of  any  valid- 
ity elsewhere,  they  ought  to  have  a  iuet  regard 
to  the  riehts  and  usans  of  other  civilized  na- 
tions, and  the  priociples  of  pablic  and  national 
law  In  the  ad  minis  tiatioo  of  Justice."  B  Sumo. 
600,  608.  AOQ. 

In  Barnham  v,  Webitrr  (184G),  in  an  action 
of  assumpsit  upon  a  promissory  note,  brought 
in  the  circuit  court  of  tbe  United  States  for  the 
district  of  Maine,  the  defendant  pleaded  a 
former  judgment  In  the  province  of  New 
Brunswiclc  In  his  favor  in  an  action  there 
brougbt  by  the  plaintiff;  the  plainliff  replied 
that  the  note  was  withdrawn  from  that  suit, 
by  consent  of  parties  and  leave  of  the  court, 
before  verdict  and  Judgment;  and  tlie  defend- 
ant demurred  to  the  replication.  Judge.  Ware, 
in  overruling  the  demurrer,  said:  "Whatever 
differences  of  opinion  there  may  be  as  to  the 
binding  force  of  foreign  Judgments,  all  agree 
that  they  are  not  entitled  to  the  same  authority 
as  the  Judgments  of  domeatic  courts  oC  general 
Jurisdiction.  They  are  but  evidence  of  what 
they  purport  to  decide,  and  liable  to  be  con- 
troiled  by  counter  evidence,  and  do  not,  jifee 
domestic  judgments,  import  absolute  vi  ' 
and  remain  incontroveitible  and  coocli 
until  reversed."  And  he  added  that,  if  the 
question  stood  entirely  clear  from  authority,  he 
SDOuld  be  of  opinion  tbat  tbe  plainliff  could 
not  be  allowed  to  deny  the  validity  of  the  pro- 
ceedings of  a  court  whose  authority  be  had  In- 
voked.   aWare.  240,  241. 

At  a  subwquent  trial  of  that  case  before  a  jury, 
—(1846)  1  Woodb.  &  M.  172.— tbe  defendant 
proved  llie  judgment  in  New  Brunswick,    The 

Elalntiff  then  offered  to  prove  Ibe  facts  stated 
I  bis  replication,  and  that  any  entry  on  the 
record  of  the  judgment  In  New  Bninswick 
concerning  this  note  was  therefore  by  mistake 
1921or  inadvertence.  This  evidence  'teas  ex- 
cluded and  a  verdict  taken  for  tbe  plainiiS  sub- 
ject to  tbe  opinion  of  the  court.  Mr  Justice 
Woodbury  in  granting  a  new  trial  delivered  a 
thoughtful  and  discrimioaliog  opinion  upon 
tbe  elTect  of  foreign  judgments,  from  which 
the  following  passages  are  taken: 

"They  do,  like  domestic  ones,  operate  coif- 
clusivety,  et  proprio  vigore,  within  the  govern- 
ments In  which  they  are  rendered,  but  not  else- 
where. When  offered  and  considered  else- 
where tbey  are.  tx  ooiiUiaie,  treated  with  re- 
spect, according  to  the  nature  of  the  judf^menl 
and  the  Character  of  tbe  tribunal  which  ren- 
dered It,  and  the  reciprocal  mode,  if  any.  In 
which  that  government  treats  our  judgments, 
and  according  to  the  parly  offering  It,  whether 
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bavlag  M>aghl  or  aasentsd  to  ft  voltintaiily  or 
noi,  so  as  to  give  It  in  some  degree  tbe  force  of 
a  contract,  snd  bence  Mbe  respected  elsewhere 
by  analogy  according  to  tbe  Ux  lod  tonlraetut. 
With  these  views  I  would  go  to  tbe  whole  ex- 
tent of  the  cases  decided  by  Lords  Hansfiekl 
and  Buller;  and  where  the  foreign  judgmeni 
Is  not  in  rem,  as  It  is  In  admiralty,  having  tbe 
subject-matter  before  tbe  court  and  acting  on 
that  rather  then  the  parties.  I  would  consider 
it  only  prima  facie  evidence  as  between  the 
parties  to  it."    p.  ITS. 

"By  returning  to  that  rule,  we  aie  enabled 
to  give  parties  at  times  most  needed  and  moat 
sutetantial  relief,  such  as  In  Judgments  abroad 
against  them  withou!  nolice,  or  without  a  hear- 
ing on  the  merits,  or  by  accident  or  mistake  of 
facts,  ss  here,  or  on  rules  of  evidence  and  rules 
of  law  tliey  never  assented  to,  being  foreigners 
and  their  contrscla  made  elsewhere,  but  hap. 
peniog  to  be  traveling  through  a  foreign  Juris- 
diction, and  tieing  compelled  in  intitum  to  lit- 
igate there."    p.  177. 

"Nor  would  I  permit  the  prima  facie  forco 
of  tbe  foreign  judgmrot  to  go  far.  if  tbe 
court  waa  one  of  a  bubaroua  orseml  bsrbsroni 
government,  and  acting  on  no  established  prin- 
ciples of  civilized  jurisprudence,  and  not  re- 
sorted to  willingly  by  both  parties,  or  both  not 
inhabitants  and  citizens  of  the  country.  Nor 
can  much  comity  be  asked  for  the  jiidj;ments 
of  another  nation,  which  like  France  pays  no 
respect  to  those  of  other  countries, — except,  as 
before  remarked,  on  the  principle  of  the  par- 
ties belonging  there,  or  aBsentlog  to  a  trial 
there."    p.  179. 

*"0n  tbe  other  hand,  by  conslderinga  [103 
Judgment  abroad  as  only  prims  facie  valid,  I 
would  not  allow  the  plaintiff  abroad  who  had 
sought  it  there  to  avoid  it.  unless  for  accident 
or  mislate  as  here.  Because,  in  other  respects, 
having  been  sought  there  by  him  voluntarily 
It  does  not  lie  in  his  month  to  complain  of  It. 
Nor  would  I,  In  any  case,  permit  the  whole 
merits  of  the  judguient  recovered  abroad  to  be 
put  In  evidence  as  a  matter  of  course:  but 
being  prima  facie  corrcci,  tbe  parly  impugning 
it,  and  desiring  a  hearing  of  Its  merits,  must 
show  flist,  speciflcally.  some  objection  to  the 
Judgment's  reaching  Ibe  merits,  and  lending 
to  prove  they  had  not  been  acted  on;  or  [asT] 
by  showing  there  was  no  Jurisdiction  in  tb« 
court,  or  no  nolice,  or  some  accident  or  vAt- 
take,  or  fraud,  which  prevented  a  full  defense, 
and  hss  entered  into  the  judgmeni;  or  that  the 
court  either  did  oot  decide  at  all  on  the  merits, 
or  was  a  tribunal  not  ncting  in  conformity  to 
any  set  of  legal  principles,  and  was  not  will- 
\oe\j  recognized  by  the  party  as  suitable  for 
fldjudicaling  on  the  merits.  After  matters  like 
these  are  proved,  I  can  see  no  danger,  but 
rather  great  safety  In  the  adminislraiion  of 
justice, In  permilliag  to  every  party  before  ua 
at  least  one  fair  opporlunily  to  have  the  merit* 
of  his  case  fully  considered,  aod  one  fair  ad- 
judicstion  upon  them,  before  he  b  estopped 
forever."    p.  ISO. 

In  De  Brimonl  v.  Finniman  (1873)  in  tbe 
circuit  court  of  (he  Cnited  Slates  for  the  south- 
em  disirict  of  New  York.  Judge  WoodrulT 
said:  "The  principle  on  which  foreign  judg- 
ments receive  any  recogDitlon  from  our  courts 
is  one  of  comity.  It  does  not  require,  but 
U»  U.  & 
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nther  forbldi  it,  where  •uch  •  recognitloD 
works  a  direct  violation  of  the  pollc;  of  our 
kwt,  And  doet  i-ioleoce  to  what  we  deem  the 
ilgbU  of  our  ciiizem."  Aad  be  declioed  to 
BubitatD  «n  action  aeBiDit  a  citizen  of  tbe 
United  States,  whose  oaughler  had  been  mar- 
iM  in  FrsDce  to  a  French  citizen,  upon  a  de- 
eraeot  aFreocbcoutt  requiring  tbe  defendant, 
tbeo  resident  in  France  and  dulj  served  with 
prooeat  there,  to  pay  an  annuity  to  hii  aon-in- 
kw.    10  Blalcbf.  480,  441. 

Jfr.  Juttiet  Hlory  aod  CbaDcellor  Keal,  aa 
upean  by  tbe  pawageaaboTe  quoted  from  iheir 
liM]  Commentarica, concurred  in  *the  opinion 
Iba^  II)  a  salt  upoD  a  foreiKQ  judgment,  the 
whole  merit*  ot  the  case  could  not.  as  matter 
of  course,  be  re-examined  anew;  but  that  tbe 
defendant  was  at  liberty  lo  impeach  tbe  judg- 
tnent,  not  only  bv  sbowiag  that  the  court  bad 
no  Jurisdiction  of  the  case  or  of  the  defend- 
ant, but  also  by  showing  that  It  wet  procured 
by  fraud,  or  was  founded  on  clear  mistake  or 
inegulanlj,  or  was  bad  by  Ihe  law  of  the  place 
whm  It  was  rendered.  Story,  Conf.  Laws, 
8  607;  3  Kent,  Com.  (Sib  ed-}  130. 

The  word  "niKtake"  was  evidently  used  by 
Story  and  Kent,  In  this  connection,  not  in  its 
wilier  meaning  ot  error  in  judgment,  whether 
npoD  tbe  law  or  upon  the  facli,  but  in  tbe 
■UicteT  sense  of  mltapprebenslon  or  OTcrsiEhl, 
■ad  as  equivalent  to  what,  in  BvTtiham  v.  Web' 
tUr,  before  cited,  Mr.  Justice  Woodbury  spoke 
of  aa  "eome  objeclioo  to  the  Judgment's  resch- 
tng  the  merits,  and  lendins  to  prove  that  they 
bu  not  been  acted  on;  "some  accident  or 
mistake."  o'  "that  tbe  court  did  not  decide  at 
■11  on  the  merits."    1  Woodb.  &  M.  180. 

Tbe  suggestion  ibat  a  foreign  Judgment 
might  be  impeached  for  error  in  law  of  the 
country  In  which  it  was  rendered  is  hardly 
consistent  with  tbe  statement  of  Chief  Jvilice 
Marshall,  wben.  epeakiOK  of  tbe  disposition  of 
Ihia  court  10  adopt  the  constiuction  given  to 
tlw  laws  of  a  state  by  its  own  courls,  he  said; 
"Tbia  couiie  is  founded  on  the  principle,  sup- 
poied  lo  be  universally  recognized,  that  the 
judicial  department  of  every  fcoveinment, 
where  auch  department  ezistn.  is  the  appropri 
■to  organ  for  construing  tbe  legislative  acts  of 
that  goveromenl.  Tbbs,  no  court  lo  tbe  uni- 
ftne,  wliicb  professed  lo  be  governed  by  prin- 
ciple, would,  we  presume,  undertake  to  say 
that  tbe  courts  of  Qreal  Britain  or  of  Krance,  or 
of  any  other  nation,  had  misunderstood  their 
own  statutes,  and  therefore  erect  itself  into  a 
tribunal  wbicb  should  correct  such  misuoder- 
slandiDg.  We  receive  tbe  coobtruclion  given 
by  the  couila  of  Ihe  nation  aa  the  true  sense  of 
the  law,  and  feel  ourselves  no  lonre  at  liberty 
lo  depart  from  that  construction  than  lo  de- 
part from  the  words  of  tbe  statute."  Etmtn- 
iorfv.  TbytM- (18251  28  U.  S.  10  Wheat.  168, 
ISO.  160  [6:  280,  21)2]. 

1q  recent  times,  foreign  Judgments  rendered 
IBS]  within  tbe  'dominions  of  the  EncHsb 
Crown  aod  under  Ihe  law  of  England,  after  a 
trial  on  the  merits,  and  no  wbdI  of  Jurisdiction 
and  no  fraud  or  mistake  being  shown  or  offered 
lobe  shown,  have  been  treated  as  conclusive  by 
tbe  bigbeat  courts  of  New  York,  Maine,  and 
OliDDia.  /.aiirr  v.  WeUcolt  (1882)  26  N.  Y.  H6. 
MO.  62  Am.  Dec.  404;  Dunit/tn  v,  Himtin* 
(1W8)  138  N.  Y.  TO,  74,  SO  L.  a  A.  666;  Haa- 
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tin  V  Goddard  (1866)  64  He.  28,  68  Am.  Dec. 
718,  and  (1868)  (S5  Me.  8«8;  Baker  v.  Palmer 
(1876)  88  111.  S6a  In  two  early  cases  in  Ohio 
it  was  said  that  foreign  Judgmeots  were  con- 
Cltisive,  unless  shown  to  have  been  obtained 
by  fraud,  ailser  Lake  Bank  v.  Barding  (1883) 
6  Ohio,  &4G,  B4Ti  Anderton  v.  AnderMa  (18S7) 
8  Ohio,  108,  110.  But  In  a  later  case  in  that 
state  it  was  said  that  they  were  only  prima 
facleevidence  of  indebtedness.  Pelten  v.  fat- 
tier (18441  18  Ohio.  200.  317,  42  Am.  Dec.  197. 
la  Jone*  v.  Jamitoa  (IS60|  IS  La,  Ann.  3S, 
tbe  decision  was  only  that,  by  virtue  of  tbe 
statutes  of  Louisiana,  a  foreign  judgment 
merged  the  original  cause  of  action  as  against 
the  plain ti IT. 

Tbe  restilt  of  the  modem  decisions  in  Eng- 
land, after  much  diversity,  not  to  say  vadllv 
tlon  of  opinion,  does  not  greatly  differ  (so  far 
as  concerns  the  aspects  In  whic4  tbe  Eoglfsh 
courts  have  been  called  upon  lo  consider  the 
subject)  from  the  conclusions  of  Chancellor 
Kent  and  of  Justices  Story  and  Woodbury. 

At  one  time  it  was  held  that,  in  an  action 
brought  in  England  upon  a  judgment  obtained 
by  tbe  plaintiff  in  a  foreign  country.  Ilie  judg- 
ment must  l>e  assumed  to  be  according  to  the 
law  of  that  country,  unless  the  contrary  was 
clearly  proved, — manifestly  implying:  that  proof 
on  Ibat  point  was  competent.  B<cqu<l  v.  Me- 
Carthy  (1B31)  3  Barn,  &  Ad.  S51,9S7:  AHtonv. 
Fumiral  (1834)  1  Cromp.  H,  &  R.  377,  298,  4 
Tyrw,  751,  768, 

Lord  Brougham,  In  (he  House  of  Lords,  as 
well  as  Chief  Justice  Tindal  aod  Chief  Justice 
Wilde  |af(er<vaids  Ix>rd  Chancellor  Truro)  and 
their  associates  in  the  common  bench,  consid- 
ered it  to  be  well  settled  that  an  Irish  or  co- 
lonial Judgment  or  a  foreign  judgment  waa 
not,  like  a  judgment  of  a  domestic  court  of 
record,  conclusive  evidence,  but  only,  like  a 
"simple  contract,  prima  facleevidence  of  [106 
adebl.  Haulditek  v,  Don«pn;(18a4)8Bligh,  N. 
8.  801,  842,  846,  2  Clark  &  F.  470.  476-479; 
Don  V.  Ltppman  (1837)  fi  Clark  &  F.  1.  20-23; 
Smith  V,  SicolU  (1839)  7  Bcotl.  147,  166-110, 
6  Blng.  N,  C.  208,  230-828.  7  Dowl.  P,  C.  883; 
Rank  of  Auttrahlia  T.  Harding (ISSO)  ft  0.  B. 
661.  666,  687. 

On  the  other  hand.  Vice  Cbaocellor.  Shad- 
well,  upon  an  Imperfect  review  of  tbe  early 
canes,  expressed  tbe  opinion  that  k  foreiga 
judgment  was  conclusive,  Martin  t.  A'icolU 
(1830)  3  Sim.  468. 

Like  opinions  were  expressed  by  Lord  Den* 
man  speaking  for  tbe  court  of  queen's  bench, 
and  by  Vice  Chancellor  Wigram,  in  cases  of 
Irish  or  colonial  Judgments,  which  were  sub- 
ject lo  direct  appellate  review  in  England. 
Fergvton  v.  Malum  (1889)  11  Ad.  &  EI,  179, 
188,  U  Perry  &  D.  148.  116;  Benderion  v,  Bin- 
derffi  (1844)  6  Q.  B.  288,  208.  299;  Bendermm 
V.  Benderion  (1648)  3  Hare,  lOO.  118. 

In  Bank  cf  Auttralatia  v.  2/iat  (l&Sl),  In  an 
action  upon  an  Australian  judgmenl,  pleas  that 
Ihe  original  promises  were  not  made,  and 
that  Uiose  promises,  if  made,  were  obtained  by 
fraud,  were  held  bad  on  demurrer.  Lord 
Campbell,  in  delivering  Judgment,  referred  to 
Story  on  ConOict  of  Laws,  and  adopted  sub- 
stantially his  course  of  reasoning  In  g  607, 
above  quoted,  with  regard  to  (oreign  Judff- 
meuta.  ButbedistlDCtly  putthedediioDDpon 
lU 
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Ihe  ground  Ibst  tbe  defendant  migbt  have  sp- 
pealed  lo  Ibe  Judicial  coinmiltee  of  IIm  privy 
cODDcil,  and  tbui  bave  procured  a  review  of 
tbe  colonial  Judgmeot  And  he  took  tbe  pre- 
cautloD  to  Bay:  "How  far  it  would  be  pe»- 
vltied  to  a  defendant  to  impeach  the  compe- 
tency or  the  iotegrltf  of  a  foreign  court  from 
wbich  ibere  waa  no  appeal,  it  u  uDoecefisary 
bm  to  inquire."    16  Q.  B.  717.  78i-787. 

Tbe  English  courta,  however,  have  since 
treated  that  dedalon  as  e«iablisblng  that  a 
judement  of  auy  competent  foreign  court 
could  not,  In  an  acllon  upon  It,  be  questioned, 
dtber  because  that  court  bad  mislaken  Itaowo 
law,  or  bccauie  It  bad  come  to  an  etroneoQS 
GOOcluBion  upon  tbefacts.  DeOoutBriitaet. 
Bathbont{\m)i  HurlsL  A  N.  SOI;  Seolt  t. 
197]  /■iVitinf7eon*|1662|3Beet.  AS.  11, 41,  43; 
VangufUn  v.  HouardiVm)  IB  0,  B.  N.  8.  841, 
868;  CatiTiquev.  Imrie  (1870)  L.  R  4  H.  L. 
414,  429.  430;  Oodard  ».  Orag  (1870)  L.  R.  6 
Q.  B.  180,  150;  Oehttiihein  t.  I'apdier  (1S73) 
L.  R.  8Cb.  605,701.  In  Mq/er  t.  RaUHlSJfii 
a  Judgment  in  rem,  rendered  by  a  French  court 
of  competent  Jurisdiction,  waa  held  lo  bete- 
examltinble  upon  (he  merils,  solely  because  It 
was  admitted  by  tbe  parties.  In  ibe  special  mse 
upon  whicb  the  cause  was  sulimltted  lo  tbe 
Engliib  court,  to  be  manifesOy  erroneous  in 
repard  to  ibe  law  of  France.  L  R.  1  C.  P. 
Div.  358. 

Id  view  of  the  recent  decisions  In  England,  it 
la  BOmewhnt  rtmarkable  that,  by  the  Indian 
Code  of  Civil  Procedure  of  1877.  '■no  foreign 
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■buna]  beyond  Ibe  limitanr  BrUi<h 
Itadis,  and  not  having  sulbority  Id  British  In- 
dia. Dor  esiiibllsbed  by  tbe  gorernor  general 
In  council"]  .  .  .  sbali  operate  as  a  bar  to  a  suit 
tnBrllisb  India,  .  .  .  Iflt  appearaon  tbefaceof 
tbe  proceeding  to  be  fniinded  on  an  incorrect 
Ttew  of  intern II tiOQtil  law,"  or  "if  It  Is.  In  the 
opinion  of  tbe  court  before  whicb  t(  is  pro- 
duced, coiilrsrv  to  nsiursl  ju'llce."  Plgott, 
Foreign  Juilgnieuts  (3d  ed.)  fWO.  881. 

It  was  foriniTly  understood  In  Enirlnnd  that 
a  foreign  judgment  was  not  cnnrlusive  If  it 
appeared  upon  Its  tace  to  be  fnuiidnl  upon  a 
niisialie  or  disrcenrd  of  English  law  "  Arnolt 
f.  Ri-dfrrn  |ie35-(!) 2 Car  AP.S^.SBing  358, 
11  J.  B.  Moore.  209:  NorelU  v,  R<iwt'  (18S1)  2 
Burn.  .^  Ad.  757;  8  Biircf.  Colonial  and  For- 
eign Laws,  1065;  3  Smith,  Leud.  Cbb.  (;;d  ed.) 
448;   /Mm<r.  V.  Dru«(lSo«)28  Bfnr   14.V 

lu  Bi'iijMon  V.  Fogo  (1860)  1  Johns.  &  H.  16, 
and  (1882)  1  Hem.  &  M.  105,  Vice  Chancellor 
Wood  (afterwards  Lord  Halberley)  refused  lo 
give  effect  to  a  judgmeot  in  pertrmnm  of  a 
court  In  Louisiana,  which  bad  declined  lo 
recognize  tbe  title  of  amortgageeof  an  English 
•bip  under  tbe  English  law.  In  deliverlna 
Judemeot  upon  demurrer  he  said;  "Tbe 
state  of  Louiaiana  nsy  deal  as  it  pleases  with 
foreign  law;bulif  itaskscourlsof  this  cnuotry 
to  respect  its  law,  it  must  be  on  a  footing  of 

ejlog  a  like  respect  to  ours.  Any  comity 
iBf*n  thecourtsof  two  nationsboioingsueii 
lOH]  'opposite  doctrines  as  to  tbe  authority 
of  tbe  Ux  loci  Is  Impossible,  While  tbe  conns 
of  Louisiana  refuse  lo  recognize  a  title  acquired 
bere,  wbicb  is  valid  according  to  our  law,  and 
band  over  to  their  own  citizens  property  so  ac 
quired,  tbev  cannot  at  the  lame  time  expect  us 
UO 


to  defer  to  a  rule  of  their  law  wblcb  we  are  no 
more  bound  to  respect  than  a  law  that  aay  title 
of  foreigners  sboulil  be  disregu-ded  In  favor  of 
dtizens  of  Louisiana.  Tbe  answer  lo  sucb  a 
demand  must  be.  that  a  country  wbich  paysso 
little  regard  to  our  laws  a*  to  s^  aside  a  para- 
mount title  acquired  here  must  not  expect 
at  our  hands  any  sreater  regard  for  tbe  title  m 
acquired  by  the  cltJEens  of  that  country."  1 
Jobos.  &  H.  28,  SO.  And  upon  motlau  tor  a 
decree,  he  elaborated  the  same  view,  beginning 
by  saying,  "Whether  this  Judgment  doea  ao 
err  or  not  sgaiost  ibe  recognised  principles  of 
what  has  Men  commooly  called  tbe  comity 
of  nations,  by  refuaioE  to  regard  tbe  law  of  tbe 
country  n-liere  the  title  to  tbe  ^Ip  was  ac- 
quired. Is  one  of  Ibe  points  wbich  I  bave  to 
consider;"  and  concluding  that  It  was  "so  con- 
trary to  Uw  Rnd  to  what  Is  required  by  Uie 
comity  of  nations."  that  he  must  disregard  it 
1  Hem.  &  M,  222-247.  See  also  UtterSxA  Ma- 
rine Credit  Co.  v.  HunUr  {18ii7)  L.  R  4  Bq.  83, 
68,  and  (1808)  L.  R  8  Cb.  47S.  48). 

In  IkoU  V.  PUkington  (1863)  Chief  Jaitia 
Cockburn  lre«ted  It  as  an  open  quo»iion 
whelhi-r  a  judgment  recovered  In  New  York 
for  a  debt  could  be  Impencbed  on  tbe  ground 
thai  the  record  showed  that  Ibe  foreign  court 
ought  to  have  decided  the  case  acconling  to 
English  low,  and  bad  either  disregarded  tbe 
enmity  of  nations  by  reluMag  to  apply  Ihe  Eng- 
lish law,  or  erred  in  Its  view  of  English  law. 
3  Best  &  8.  11,  42.  In  Oa^riqve  v.  Imrii 
'1870)  the  French  judgment  wblcb  waa  ad- 
Ind'jed  not  to  he  Impcacbable  for  error  in  law, 
Frenrh  or  English,  was,  as  Itae  House  of  Lords 
roDstnied  It,  a  judgment  in  rem,  under  wbich 
tlie  ship  to  which  the  plaintUT  In  England 
claimed  tide  had  been  sold.  L.R4  R.  L.  414. 
In  Uodard  v.  Oray  (18T0)  shortly  afterwords. 
In  wliicb  the  court  of  queen's  bench  held  thai 
a  Judgment  in  jieinonam  of  a  French  coun 
could  not  be  impenclied  liecaiiee  it  bad  pui  « 
•construction  erroneuus,  according  to  1199 
Ensl'sb  law,  upno  an  EngHsh  contract,  Ibe  de- 
rision wns  put  by  JitstlceK  Oliickburn  snd  Uel- 
lor  upon  tbe  ground  that  It  did  not  appear  that 
ibe  foreign  court  bad  "knowingly  and  pprveree- 
1y  disregarded  the  riglits  given  by  the  Engllsb 
law,"  and  by  Justice  Hnnnen,  solely  upon  tbe 
ground  that  the  defcndnnt  did  not  appear  to 
have  brought  the  Eoglisb  law  to  the  knowledge 
of  tbe  foreign  court.  L  R  6  <J.  B,  Div,  IM. 
149.154.  In  Metnna  v.  PetToeoeAino  (1872) 
Hir  Robert  Phlltimnre.  delivering  Judgment  in 
tbe  privy  council,  said;  "A  foreign  judgment 
of  a  cnni'pelent  court  mav  Indeed  be  Impeached 
if  it  carries  on  tlie  face  of  It  a  manifest  error." 
L.R4   P.  C.144,  167. 

ill  of  tbe  English  decisions,  there- 


mid  u 


ment  in  per»o«(im  may  be  impeached  f..  _ 
manifest  and  wilful  disregard  of  the  law  of 
England. 

I^rd  Abioger,  Baron  Parke,  and  Baroo 
Alderson  were  wont  to  say  that  the  Judgment 
of  a  foreigo  court  of  competent  Jurisdiction  for 
a  sum  certain  created  adutj  or  legal  obligation 
to  pny  liist  sum;  or.  In  Baron  Parke's  woids. 
that  Ibe  principle  on  wblcb  the  Judgmenla  of 
foreign  and  colonial  courts  are  supported  and 
enforced  was  "thkt  where  a  court  of  compe- 
tent Jurisdiction  bas  adjudicated  a  certain  st 
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van. 
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to  be  due  from  one  penoo  lo  Buotber.  &  legal 
obUfnUon  •rises  to  pa;  that  auni,  on  nbich  an 
■ctiuD  o[  debt  to  enforce  [be  judgment  may  be 
maiptalDed."  ButteU  t.  Smj/th  (1843)  B  Heea. 
A  W.  810,  818,  B19;  WiUiamt  v.  Jojui  (18M) 
18  Hecs.  A  W.  028.  638.  SM. 

But  Ihla  Kaa  nld  in  exptalDJDg  wby,  by  the 
tecbalcal  mlei  of  pleadlni;,  an  actioD  of  as- 
lampait  or  of  debt  i*ould  lie  upon  a  foreign 
jadgmcDt,  and  bad  no  reference  to  the  question 
bow  far  auch  a  judgment  waaconcluilTeof  the 
matter  adjudged.     At '- '- 


of  debt    would  lieoo  a  debt  appearing  by  a 

record,  or  bv  any  otber  ipectahj,  such  aa  a 

iDOer  seal;  and   would  also  lie  for  a, 


deflnlle  aum  of  money  due  by  dmple  conlract. 
Aasumpait  would  not  He  upon  a  record  or 
Diher  specially,  but  would  lie  upon  any  otber 
comract  wlietber  eipresaed  by  Ibe  party  or 
Implied  by  law.  In  an  action  upon  a  record. 
or  upon  a  contract  uoderDeal,  a  lawful  con»id- 
eralion  waa  conclusively  presumed  lo  eiist, 
SUUJandcould  Dot  bedenied; 'but  in  an  action. 
wbether  Id  debt  or  In  asaumpsit,  upon  a  simple 
coDlraci,  expieia  or  implied,  tbe  consideration 
waa  open  to  inquiry.  A  foreign  judgment  was 
Dot  considere<).  like  a  judgment  of  a  domesiic 
court  ot  record,  an  a  recoM  or  specialty,  Tbc 
form  of  aciion,  thererore.  upoD  a  foreigu  judg- 
ment, waa  not  IndebtgrcuDded  upon  a  record 
or  a  specially,  but  was  eicber  In  debt  as  for  a 
deflniie  sum  of  money  due  by  itmpie  contract, 
or  in  assurapait  upon  such  a  contract.  A  for- 
eign Judgment,  being  a  aecurity  of  no  bigber 
nature  than  ibe  original  cause  of  action,  did 
not  merge  Ibat  cause  ot  acilon.  Tbe  plaintiff 
migbt  sue  either  on  tbe  judgment  or  on  tbe 
original  cause  of  action;  and  in  either  form  of 
auii  the  foieinQ  Judgment  waa  only  evidence  of 
a  liability  eqiiivalent  to  a  simple  conlract,  aoil 
was  tberefore  liable  to  be  controlled  by  sucb 
competent  evideoce  as  the  nature  of  tbe  case 
ailmiiled.  See  CHses  alrcndy  cited,  especially 
WaU-ert.  H'rtfcr.  1  DougJI;  PAjB»p»».//«n(er, 
2  a.  }i\.  402. iW;  hittell  \.  Briggi.iWi^sa.iBa. 
484,  6  Am.  Dec,  88;  MilU  v,  Vurvee.  11  U,  S. 
7  Crancb.  481.  485  [8;  «1.  418];  D'Arri)  y. 
EtUhum.  62  U.  8.  11  How.  186,  178  [13:  648. 
BOB]:  Uali  T.  Oi&er,  11  East,  118:  timitii  v. 
HieoOt,  1  Scott.  147,  6  Bing.  N.  C.  20a  See 
also  Grant  t.  Eotton,  L.  R.  18  Q.  B.  Dlv.  80Z, 
808;  Lyman  v.  Hrown,  2  CurL  56B. 

Ur.  Justice  Blackburn,  indeed,  In  deteniiin> 
lag  how  far  a  foreign  judgment  could  be 
Impeached,  either  tor  error  in  law  or  for  want 
ot  j-.irisdiction,  expressed  tbe  opinion  tLat  tbe 
effect  of  such  a  judgment  did  not  de|!end  upon 
wbatbe  termed  "tbal  which  Is  loosely  called 
'comity,'"  but  upon  the  saylDgof  Baron  Parke, 
abovequotedi  and  consequently  "that  anything 
which  negatives  ibe  eiiatence  of  ihat  legal  ot)< 
llfiaiion.'ur  excuses  ibe  defendant  from  tbe 
performsDce  of  it,  must  form  a  good  defense 
to  the  action."  Oodani  t.  Gray  (ISTO)  L.  R. 
0  Q.  B.  IBS,  148,  14U;  ScAtbtbj,  v.  We$tenhoU. 
ilSTO)  L.  H.a  Q.  B.  160,  16S.  And  his  ez- 
ample  has  been  followed  by  tome  of  other  Eng- 
lish Judgea.  Fry,  J.  in  liinitilhn  y.  RouHllon 
(1880)  K  R.  14  Ch.  Mt.  801.  870;  North,  J. 
In  AWfion  t,  Vteemem  (1887)  L.  R,  8S  Cb. 
DiT.  704,  714, 110;  Cotton  aod  LIndley.  L.  JJ. 
io  JPouatm  T.  Fntman  (1837)  87  Ch.  Div.  244. 
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But  ibetheory  that  a  foreign  judgment[201 

^'wesorcreatesaduty  orobllgatloDisa  rem- 

of  tbe  ancient  Action  assumed  by  Black- 


Imposes 


.saying  that  "upon  showing  the  judgment 
ODoe  obtained,  still  lo  fiiH  force,  and  yet  un- 
satisfied,  the  law  immediately  Implies  that  by 
tbe  original  contract  ot  society  the  defendant 
hatb  contracted  a  debt,  and  is  bound  lo  pay  it." 
8  Bl,  Com.  160.  That  fiction,  wbicb  embraced 
judgments  upon  default  or  for  torts,  caoDot 
convert  a  tianaaclion  WHQtlng  tbe  assent  of 
parties  Into  one  which  neceaaarlly  tmpllea  IL 
I.oituinm  T,  JVw  OiUant,  100  U.  S.  Wi,  280 
[27:BS6,  887].  While  the  theory  in  question 
mav  help  lo  explain  rules  of  plesding  wbich 
originated  while  the  flclion  was  believed  in.  It 
is  hardly  a  sufflcieDl  guide  at  Ihe  present  day  in 
dealing  with  questions  of  tnlernalional  law, 
public  or  ptlrsle,  andot  thecomity  ot  ourowa 
country  snd  of  foreign  nations.  It  might  be 
safer  to  adopt  the  maiim  applied  to  foreign 
judgments  by  Cbief  Jiulie  Weston,  apeakin^ 
for  the  supreme  judicial  court  of  Maine,  Judt- 
eiumredditur  iniaritum,  or  as  iriven  by  Lord 
Coke,  in  pratum/itioiit l^'t  judicium  rJrfi/itwr 
in  intitum.  Jordan  t.  Hebintoii  (1088)  10  Me. 
167,  16tt;  Co.  Lit,  24Si. 

In  Buuetl  v.  Smyth,  above  cited,  BaroD 
Parke  took  Ibe  precaution  of  adding,  "Nor 
need  we  say  how  far  the  judgmeDt  ot  a  court 
ot  compeieni  jurisdiction,  lo  Ibe  absence  of 
fraud,  is  conclusive  upon  the  parlies."  9  Meet. 
&  W.  81S.  He  could  hardly  have  contem- 
plated erecting  a  rule  of  local  procedure  inlo  ■ 
canon  of  private  InlernBiiDnHl  law,  and  a  sub- 
stitute tor  "tbe  comity  of  nations,"  on  which. 
Id  an  earlier  case,  be  bad  biniselt  relied  as  the 
groundforenforcingin  England  a  rig  lit  created 
by  a  law  of  a  foreign  country.  Aliton  t, 
l<himipal,  1  Cromp.  M.  A  R.  377, 280.  4  Tyrw. 
761,  771. 

In  Abouloffv.  C>(jprnAflm«r  (1883)  Lord  Cole- 
ridge and  Lord  Justice  Brelt  careFull^  avoided 
apupling  the  theory  ot  a  legal  obligalion  io  pay 
a  foreign  juiigment  as  the  test  io  lietciniiuing 
how  lar  sucb  a  judgment  might  be  impeached. 
L.  R  iota.  B.  Div.  295.  800,  806.  In  Haak*. 
ford  V.  Oijfard  (IHSS)  in  the  privy  council.  Od 
appeal  from  the  royal  court  ot  Jersey,  Lord 
Hernchell  said:  "Tbls  action  is  brought  upon 
an  English  judgment,  which,  until  a  judgment 
wasobtaln^  in  Jersey,  was  in  *t1iatC()un-lU02 
try  DO  more  than  evidence  of  a  debl,"  L.  R.  13 
App.  Gas,  laS,  126.  In  JVouf ion  v,  Hyeeman,  Id 
the  House  ot  Lords  (1H8S).Lord  Her^bell.wbile 
be  referred  to  the  reliance  placed  by  counsel  od 
the  saying  of  Baron  Parke,  did  not  treat  a 
foreign  judgment  as  creating  or  imposing  a 
new  obligalion,  but  only  aB  declaring  and  ea- 
labllsbing  that  a  debt  or  obligation  existed. 
His  words  were:  "Th:  principle  upoD  which 
I  thinj  our  enforcement  of  foreign  judgmenla 
must  proceed  is  this:  that  In  a  court  of  com* 
petent  jurisdiction,  where,  according  to  Its  ea- 
labliebed  procedure,  the  whole  merits  ot  tba 
case  were  open,  at  all  events,  to  the  partiea. 
however  much  they  may  have  failed  to  take 
advantage  ot  them,  or  ay  have  waived  any 
of  their  rights,  a  final  adjudication  has  been 
given  tbat  a  debt  or  obligation  exiats,  wbicb 
cannot  thereafter  In  that  court  be  disputed. 
and  can  only  be  questioned  in  an  appeal  to  a 
higher  tribunal.  In  anch  a  case  it  may  well  be 
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Mtid  that,  giving  credit  to  the  courtBof  another 
couDtty,  we  are  prepared  to  take  tbe  fact  that 
anch  adjudfcalJOQ  baa  been  made  aa  establisb- 
log  tbe  existence  of  the  debt  or  obligation." 
And  Lord  Bramwell  said:  "How  can  It  be 
■aid  tfaat  there  li  a  legti  obligatloD  od  Ibe  part 
of  a  mail  to  paj  a  debt,  who  bas  a  rigbt  lo  say, 
'I  owe  DonE,  and  no  Judgment  baa  been  eslab 
liabed  agaioBt  me  tbai  1  doT'  I  cannol  see." 
The  foreign  jndgmeiit  In  that  case  wa»  allowed 
BO  force  for  waot  of  Anally  eatabltohing  tbs 
extitence  of  a  debt  L.  R.  15  App.  Caa.  1,  t, 
10,  14. 

In  tdew  of  all  Ibe  authorities  upon  the  sub- 
ject, and  of  the  trend  of  judicial  opinion  In 
thU  country  and  In  England  follORtng  the 
lead  of  Kent  and  Story,  we  are  aatiifled  that 
where  there  has  been  oppoiliinity  for  a  full  and 
fair  trial  abroad  before  a  court  of  competent 
Jurisdictioo.  conducting  the  trial  upon  regiilnr 
proceedtnza,  after  due  cilaliou  or  voluntary 
appearance  of  tbe  defendant,  and  under  a 
■yttem  of  jurisprudence  likely  to  aeciire  an 
Impanial  ad  mini  strati  on  ot  justice  between 
the  citizens  of  Its  own  country  and  tbose  of 
Other  countries,  and  Ibere  is  nothing  to  show 
either  prejudice  in  Ibe  court  or  in  tbe  system 
of  laws  under  which  It  was  silting,  or  fraud  in 
procuring  the  judgment,  oi  any  other  special 
rcaaoD  why  Ihecomity  of  this  nation  sLould  not 
«03]allow  it  full  e[Tect,»thc  merits  of  the  case 
•bould  not.  In  an  action  brought  In  this  country 
npoD  tbe  judcment,  be  tried  afrcsb,  as  on  a 
Dew  trial  or  au  appeal,  upon  tbe  mere  nsscrtion 


canDOt  be  petmllted  upon  the  general  eround 
to  contest  the  validity  or  the  effect  of  the  judg- 
ment laed  on. 

But  they  have  loiight  to  Impeach  that  judg- 
ment upon  several  other  grounds  which  re- 
quire separate  con  si  deration. 

It  is  objected  that  the  appearaace  and  litign- 
tton  of  the  defendants  in  the  French  tribunals 
were  not  voluntary,  but  hy  legal  compulsion, 
and  therefore  that  the  French  courts  never  ac- 
tiulred  such  jurisdiction  over  the  defcndnots 
that  they  should  be  held  bound  by  tbe  judg- 

Upon  tbe  question,  What  should  be  con 
ridered  such  a  voluntary  appearance  as  lo 
nnionnt  to  a  submission  to  the  jurisdiction  of  a 
forelsn  court?  there  bas  been  some  difference 
of  opinion  in  England. 

In  Generiil  Sleam  Nat.  Co.t.  Ovillon  (1848).  in 
an  action  nt  law  to  recover  damagea  lo  tbe 
plalnliSs'  ship  by  a  collision  with  Ibe  defend- 
ant's  ship  through  the  neeligence  of  the  master 
and  crew  of  the  latter,  the  defendant  pleaded 
a  Judgment  bv  which  a  French  court,  In  a  suit 
brought  bv  him,  and  after  the  plaintiffs  bad 
been  cilea.  bad  appeared,  and  bad  asserted 
fault  on  his  defendant's  part,  had  adjudged 
that  It  was  the  ship  of  these  plalnliffs,  and  not 
that  of  thill  defendanl,  which  was  In  fault.  Il 
was  not  thowQ  or  suggested  that  tbe  ship  of 
theae  plsintiffs  was  in  tbe  custody  or  poaaesslon 
of  the  French  court.  Tet  Baron  Parke,  de- 
livering a  considered  judgment  ot  the  court  oC 
exchequer  (Lord  Abinger  and  Barons  Alder- 
■00  and  Rolfe  concurring),  expressed  a  decided 
opinion  that  the  pleas  were  bad  in  anbstance 
for  these  reuons;  "They  do  not  stale  that  the 
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plalntifh  were  French  aubleeta,  or  resident,  or 
even  present  in  France  when  the  snit  began, 
so  as  to  be  bound  by  reason  of  allegiance,  or 

domlcU,  or  temporary  presence,  by  a  decision 
of  a  French  court;  and  they  did  not  aelecl  Ibe 
tribunal  and  sue  as  plainlifh;  In  any  of  which 
caKS  the  determination  might  have  posaibly 
bound  them.  Tbey  were  mere  atrangen  wbo 
put  forward  the  oegllgence*ofthedefend-[204 
ant  u  an  answer  in  an  adverse  suit  In  a  foreien 
country  whose  laws  they  were  under  no  obli- 
gation lo  obey,"  11  Mees.  St  W.  877,  894,  18 
L  J,  E:tcb.  168,  178. 

But  il  is  now  settled  In  England  that  while 
an  appearance  by  the  defendant  In  a  courtot  a 
foreien  counlry  for  tbe  purpose  of  prolccling 
bis  property  already  In  the  posset>sion  of  that 
court  may  not  be  deemed  a  voliiDlnry  appear 
ance,  yet  an  appearance  solely  for  the  purpose 
of  protecting  other  property  in  that  couolry 
from  seizure  is  consliiercd  ss  a  voluntary  ap- 
penrance.  D«  C/uMe  liriwne  v,  Rathlyne  (1861) 
e  Uurisl.  ft  N.  301 ,  30  L.  J.  Exch.  -J39:  SehiU- 
bs  V.  Wftienholt  (187)1)  L.  R.  6  Q.  B,  l.W, 
162:  Voinft  v.  Bfirrett  (18Mfl)  1  Cab.  &,  El.  654, 
54  L.  J.  Q.  B.  B21.  and  55  L.  J.  Q.  B.  30. 

Tbe  present  case  la  not  one  of  a  person  trav- 
elini;  throuch  or  casually  found  iti  a  foreian 
CKuntry.  'I'liu  defendants,  although  they  were 
not  citizens  or  residents  of  France,  hut  were 
cili/ens  and  renidcnls  of  the  slnle  of  New 
York,  and  Ihelrprinripnl  pltico  of  bu'ines.'"  wss 
Id  the  city  of  New  York,  yet  had  a  slori'liouRO 
and  an  ncenl  in  Paris^  an<l  were  aceuslonied 
to  purclmse  large  qunntitles  of  goods  Ibere. 
although  they  did  not  make  sales  In  France. 
Under  lucb  circumstances,  evidence  that  their 
sole  object  in  appearing  and  carrying  on  the 
litig.ilion  in  the  rVncli  courts  waa  to  pri'vent 
propiTly,  in  their  storehouse  at  Paris,  beloug- 
ing  to  lliem.  and  within  the  jurisdiction,  Imt 
not  in  Ibe  custody,  of  those  courts,  from  being 
liiken  in  talisFiiction  of  any  judgment  that 
miijlil  lie  recovered  against  them  would  not. 
sn-ording  to  our  law,  show  that  Ihose  courts 
did  not  acquire  jurisdiclion  of  the  persons  of 
the  dclemlanis 

It  is  next  objected  that  in  those  courts  one 
of  thcplninlilT-:  was  permitted  lo  testify  not 
under  ontli,  and  was  not  subjected  to  cross- 
e^tauiination  by  Ibe  opposite  party,  ami  that 
the  defendnnts  were  therefore  deprived  of 
safeguards  which  are  by  our  law  considered 
cssepllal  lo  secure  honesty  and  lo  delect  fravd 
in  n  witness,  and  also  thai  documents  and  pa- 
pers were  admitted  In  evidence,  with  which  the 
deft>ndantsbadno*connection,and  whIch[30S 
would  not  be  admissible  under  our  own  sys- 
tem of  jurisprudence.  But  it  hnvin^  hMn 
shown  by  the  plaintiffs,  and  hardly  denied  by 
the  defendants,  thai  the  practice  followed  and 
tbe  mclbcid  of  examining  witocasea  were  ac- 
cording to  Ibe  laws  ot  France,  we  are  not 
preiiarcd  to  bold  that  the  fad  Ifaat  the  pro- 
cedure in  these  respecia  differed  from  that  of 
our  own  courts  Is  of  itself  a  sufficient  ground 
for  impeaching  the  foreign  Judgment. 

It  is  also  contended  thai  a  part  of  the  plain- 
tiff's claim  is  affected  by  one  of  theconmcti 
between  the  parties  having  been  made  in  vlo- 
lallon  of  tbe  revenue  laws  of  the  United  StatM^ 
requiring  goods  to  be  invoiced  at  their  actaw 
marhetvalue.  n.8.Bev.8Ut.g88Q4.  Itmaylie 
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■Mumn)  tbat. 
noi  en  force 

fraud  of  iis  on'D  laws,  sn  llie;  will  not  enforce 
■  foreign  judiiinetit  apoo  auch  a  coutracl. 
Armtlroao  v.  Tokr;  2i  U.  6,  11  Wheal.  358  [6: 
«8];  Dc  Brimont  v,  Ptntiiman.  10  Blatcbf. 
438:  Lang  »,  HoUtreok,  Crabbe,  179;  Story. 
Conf.  Lews,  gg  244.  248;  Whan.  Conf.  Laws. 
S  656.  But  as  tbis  poinl  does  not  aSect  Ibe 
wbole  claim  Id  tbia  caK,  It  U  aufficleot  tor 
preKDt  purfiOKea  to  «av  Ibal  there  does  not  ap- 
pear to  biive  been  any  dialinct  offer  to  prove 
Ibat  tbe  ioTniee  value  of  aoy  of  the  (roods  so' ' 
by  aoT  of  Ibe  pUiDlifis  to  the  defeoilaots  w: 
agreed  between  Ibem  in  be.  or  wnB  Id  fact,  lower 
than  the  actual  market  value  of  tbe  goods. 

It  must,  however,  alwaya  be  kept  in  mind 
that  it  is  ihe  paramouot  duty  of  the  court  be- 
fore whicb  3Dy  suit  la  bmuKht  to  see  to  It  that 
Ibe  parlii'sbave  bad  a  fair  and  impartinl  trial, 
before  a  fin.1l  decision  ia  rendered  apiinst  either 
party. 

When  an  action   is  brought  in  a   court  of 
'     ,  b J  a  citizen  of  a  foreif^n  country 
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sum  lit  moiiey  adjudged  by  a  court  of  that 
counlry  10  be  due  from  the  defendant  to  the 
plainii&.  nnd  the  foreign  Judsnu-nl  appears  to 
hare  In  en  n-ndered  by  a  competent  court  bav 
inq  jiirisiiiclion  of  tbe  cause  and  of  the  parlies, 
and  upon  due  allegationE  and  proofs  and  op- 
piirluiiiiy  to  defend  against  Ibem,  and  ita  pro- 
ceedinp-  Hre  according  to  the  course  of  a  civi- 
lized juiibpriiilence,  and  are  staled  Id  a  clear 
SOOj  nud  formal  "record,  tbe  Judgment  ia 
prima  fncie  evideoct',  at  leaat,  of  tbe  trulh  of 
the  mnller  ndjudfted;  and  it  should  be  held 
conclusive  upon  tbe  merits  Iried  in  the  foreign 
cnurt.  unlets  somestwcial  eround  Is  alinwn  for 
impeacbin;:  the  Judijmenl.  aa  by  showing  that 
it  was  aflMled  by  fruud  or  prejudice,  or  thiit 
bj  tbe  princin'es  of  intcrnntiouni  law  and  by 
tbecomjivof  our  own  couoirj  it 'should  not 
be  glveu  full  credit  and  effect. 

There  is  no  doubt  that  both  in  this  country, 
U  appears  bv  tbe  aulboritiea  »lready  cited,  and 
Id  £n«lnnd,  a  foreign  judgmeol  may  l>e  im- 
peached for  fraud. 

tSbortly  liefore  Ihe  Declaration  of  Indcpf  nil- 
ence,  tbe  Hou«e  ot  Lords  upon  the  trial  of  Ihe 
Dulcbe«E  of  Eiiigston  for  bigamy  put  to  the 
Judges  tbe  question  trhel her— assuming  a  sen. 
tence  of  Ihe  ecclesiastical  court  ngulnti  a  mar- 
riage, in  a  suit  for  jactllalion  of  marriaire,  la 
be  concluaive  evidence  ao  aa  10  prevent  the 
counsel  for'tbe  Crown  from  proving  the  mar 
riage  upon  an  indictment  for  polygamj^— "the 
counsel  for  tbe  Crown  may  be  admitted  to 
a*oid  the  effect  of  aucb  aenlenoe.  by  proving 
the  same  to  have  been  obtained  by  fraud  or 
collusion.  ■'  Cliii'f  Justice  De  Grey,  delivering 
tbe  opinion  of  the  Judges,  which  was  adopted 


Bnd  decisive  sentence  upon  tbe  point,  and.  as  it 
stands,  to  be  admitted  as  conclusive  evidence 
upon  Ihe  court,  and  not  to  be  Impeached  from 
within,  yet,  like  all  other  acts  of  Ihe  highest 
Judicial  authority,  It  is  impeachable  from  with- 
out, although  it  IS  not  permitted  lo  show  that 
the  court  was  miataken.  it  may  be  shown  that 
they  were  misled.  Fraud  is  an  intrinsic  col- 
lateral act  wbich  vKUlea  Uw  mo«  solemD 
lU  U.  B. 


proceedings  of  courts  of  justice.  Lord  Coka 
says  it  avoids  all  judicial  acts,  ecclc'siasttcil  or 
temporal."  20  ilon.  St.  Ti.  587.  Mii.  tu-tt.  3 
Smith.  Lead.  Cas.  424. 

Ail  (he subsequent  English  authorities  concui 
in  holding  that  any  foreign  judgment,  whether 
in  ftn  or  t'A  pertonatn,  may  be  Impeached 
upon  the  ground  that  it  was  fraudulently  ob- 
tained. White  V.  Hall  (1606)  12  Ves.  Jr.  821, 
834;  Bojcla  v.  Orr  (1835)  1  Tounge  &  0.  464, 
47Jt:  PriM  1.  Deiehnrtt  (1887)  8  Sim.  378.  802- 
803;  flonv.iippHjan (1837)5 Clarki»F.I207 
I,  20;  Bank  of  Autlratana  v.  A'ini  (1»51)  16 
Q.  B.  717, 78.^;  Sameri  v.  Dntee  (18561 28  Beav. 
145.150;  (;.«/)-igu«  V.  JmrM(1870)L.  R,4H.L. 
414.  445.  446;  Godard  v.  Gray  (1870)  L.  It.  0 
Q.  B.  138.  146;  .Wanna  v,  PrtraeoaAino  (1878) 
L.  II.  4  P.  C.  144,  167;  Otl-*enbein  v.  Papetitr 
11873}  L.  R.8Ch,  SS5. 

Under  what  circum stances  Ihls  mav  be  done 
does  not  appear  to  have  ever  been  ifie  subject 
of  Judicial  invesligatioo  in  this  country. 

It  has  often,  indeed,  been  declared  by  thli 
court  that  the  fraud  which  entidea  a  parly  to 
impeacli  Ibe  judgment  of  one  of  our  own  tri- 
bunals muat  be  fraud  extrinsic  lo  the  matter 
tried  in  the  cause,  and  not  merely  consist  in 
false  and  fraudulent  documents  or  testimony 
submitted  lo  that  tribunal,  and  the  truth  of 
mbirh  was  contested  before  and  passed  upon 
bv  it.  Ujiiled  StnUty.  TI.TockmurtoR,  98  U. 
S',  61.  65.  66  |25:  93,  t)G]:  Vanee  v.  Biirbank, 
101  U.  S.  514.  SIB  [25:  1(20,  031];  SUei  v,  Bt. 
Ijiui,  Sm'lt.  &  Bef.  Co.  IW  U.  S.  447,  453  [27: 
256.  22H1;  Moffat  v.  United  Stala.  112  U.  8. 
24.  82  [28:  623,  fl2ol;  UniKd  Slate*  v.  Minor, 
114  U.  a.  2;t3.  243  (29:  110,  118].  And  in  ona 
Enfilish  case,  where  a  ship  had  been  sold 
under  a  fureigo  judgmeni.the  like  restrlclioD 
upon  impeacliing  that  judgment  for  fraud 
wan  suggested;  hut  Ihe  decision  was  finally 
put  upiin  tbe  ground  Ibat  Ibe  judicial  sate 
passed  ll:e  lltle  lo  tbe  sblp.  Cammtll  v.  Stndi 
(1H5S-60)  3  Hurlst.  &  N.  617.  046,  G  Hurlst  * 
N.  728,  72B.  743. 


ions  of  the  court  of  appeal,  tbat  fori-lgn  Judg- 
nents  may  tie  impeached  if  procured  by  falsB 
>nd  fraudulent  representations  and  lestimony 
of  the  plikinliff,  even  if  the  same  auestion  of 
fraud  was  presented  to  and  deciaed  by  iha 
foreign  court. 

InAbouloffv.  Opp«ni^tm«r(18e2) tbe plaintlfl 
bad  recovered  a  judgment  at  TiQls  iu  Russia, 
ordering  Ibedefendants  to  return  certain  goods 
or  to  pay  their  value.  Tbe  defendants  ap- 
pealed to  a  bicber  Russian  court  which  con- 
firmed  the  judgment,  and  ordered  the  defend- 
ants lo  pay,  besides  the  sum  awarded  below,  so 
additional  sum  for  costs  and  expenses.  In  an  ac- 
tion in  tbe  English  high  courl'of  justice  [30S 
upon  those  judgments,  tbe  defendants  pleaded 
that  they  were  obtalneil  by  tbe  groks  fraud  ot 
tbe  plaintiff,  In  fraudulently  representing  ta 
tbe  Russian  courts  tbat  tbe  goods  in  question 
were  not  in  her  possession  when  the  suit  was 
commenced  and  when  tbe  judgment  was  giv- 
en and  during  the  whole  time  the  suit  was 
pending,  and  by  fraudulently  concealing  from 
those  courts  tbe  fact  that  those  goods,  as  tbe 
tact  was,  and  aa  abe  well  knew,  were  in  her 
actual  posMWioD.    A  demuner  to  this   piM 
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Coleridge.  Lord  Juaiice  itaggalla;,  and  Lord 
Justice  Brett,  all  of  whom  delivered  concur- 
ring opininos,  tbeftrounilsot  nliicbiufSctenlly 
appear  ii  the  opinion  delircied  by  Lord  Justice 
Brett  (Eince  Lord  Eaber,  Slasrer  ot  the  Rolls), 
wbo  said:  "With  regard  to  an  aclion  hrouKht 
upon  H  foreipi)  judgment,  the  nbole  liorlrine 
as  to  fraud  Is  Engtisli,  and  is  to  be  applied  io 
ao  action  partly  Krielish.  I  am  prepared  to 
hold,  accordink'  Io  tbe  jud^meut  of  Ihe  House 
orLfirds  adopllng Ibe prnpoutlna  laidduira  bj 
De  Orev,  Cb.  J..  Ibat  if  1  he  judgment  upon 
TTbJcb  tde  action  is  brought  was  procured  from 
the  foreign  court  by  ibe  successful  fraud  of 
the  party  n-ho  Is  seeking  )o  enforce  It,  the 
■ciioD  io  the  Engllab  court  will  nnl  lie.  This 
propoRJltoD  is  absolute  and  irilboul  anyliniiiH' 
tfou,  and.  as  the  Lord  Cbitf  Justice  has  poioled 
out,  Is  founded  on  the  doctrine  thai  no  party 
Id  an  English  court  shall  be  able  to  take  S'l- 
Taalage  ol  bis  own  nrnngrul  net,  or,  as  It  mny 
be  ttated  in  otbei  language.  Ibat  no  oblipatiou 
MO  be  enforced  in  an  English  court  of  justice 
vbicb  has  brco  procured  bj  Ihe  fraud  of  the 
perMiorclymf!  upriD  iiasanobllijallon.  .  .  .  1 
will  assume  that  in  the  suit  in  Ihe  Ru.isinn 
courli  the  ptamtiffa  fraud  was  allegeii  by  Ibe 
defendants,  and  tbat  tbey  gave  evidence  in 
auppoTt  of  the  charge.  1  will  assume  even 
thai  tbe  detcodaniB  gave  tbe  very  same  cv[. 
dence  wbich  tbey  propose  to  adduce  In  this 
aclioo;  Derertheless  thedefendants  will  not  be 
debarred  at  the  (rial  of  this  actioD  from  mak- 
ing the  same  charge  of  fraud  and  from  adduc- 
ing the  same  evidence  in  support  of  it;  and  if 
tbe  hizh  court  of  juBilce  ia  satisSed  that  tbe  a1- 
JfOOri<'Pa<ionsof  tbedetendanlaarelrue,*and 
tbat  Ihe  fraud  was  committed,  the  defendants 
will  be  ealitled  to  succeed  in  the  preset  action. 
It  has  been  cooleodcd  Ibat  ihe  same  issue  ought 
not  to  be  tried  in  an  English  court  which  wna 
trieil  io  the  Russian  courts:  but  I  aeree  tbat 
Ibe  qucslion  wbtlher  Ihe  Russian  courts  were 
deceived  never  could  be  an  issue  in  the  action 
tried  before  Ibem.  ...  In  Ihe  present  case,  we 
have  had  to  consider  Ibe  qiieHilon  fully;  and 
according  to  the  best  opinion  which  lean  form, 
fraud  committed  by  a  parly  lo  a  suit,  for  Ihe 
purpose  of  deceiving  a  forelgii  court,  is  a  de- 
lenw  lo  an  action  in  Ihia  country,  founded 
upon  the  judgment  of  tiiat  foreign  court.  It 
teems  Io  me  that  if  we  were  tn  accede  to  the 
aTgutiicni  for  the  plaintiff,  tbe  result  would  be 
tbat  a  plausible  deceiver  would  succeed,  where- 
as a  deceiver  who  was  oot  plausible  would  fail. 
I  cannot  Itaink  tbat  plausible  fraud  ought  to 
be  upheld  io  any  court  of  justice  in  England. 
1  accept  tbe  whole  doctrine,  without  any  lim- 
itation, that  whenever  a  foreign  judgment  baa 
been  obtained  by  llie  fraud  of  the  party  relying 
upon  It,  It  cannot  be  maintained  in  the  courts 
of  this  country;  and  further,  that  nolbiog 
ouKbl  to  perauade  an  Enitlish  court  lo  enforce 
a  judgment  against  one  iMrty.  which  has  been 
obtained  by  tbe  fraud  of  the  other  party  tu  ihe 
suit  In  tbe  foreign  court."  L.  R,  10  Q.  B.  Div. 
S»5.  805-S08. 

Tbe  same  view  was  affirmed  and  acted  on 
In  tbe  aame  court  by  Lord  Justices  Llodley 
and  Bowen  in  Vwiala  v.  Lawti  (laM)  L.  R.  W 
1« 


q.  B.  DiT.  SIO,  817-830,  and  1^  Lord  Dther 
and  Lord  Justice  Lope*  tn  Oroial  t.  Bregdtn 
ilBM)  2  Q.  B.  SO.  84,  8fi. 

Id  the  case  at  bar  the  defendants  offered  to 
prove,  in  much  delait,  Ihat  the  plaiotitta  pra- 
aented  to  tbe  French  court  of  flrat  instance  and 
to  the  arbitrator  appointed  by  Ibat  court,  and 
upon  whose  report  its  judgment  was  largely 
based,  false  and  fraudulent  elatemenU  aniT ac- 
counts against  Ihe  defendants,  by  which  the 
arbitrator  and  the  French  courts  were  deceived 
and  misled,  and  their  judgments  were  baaed 
upon  luch  fHlne  and  fraudulent  slalements  and 
acoounta  This  offer,  if  aatisfactorily  proved, 
would,  according  to  tbe  decisions  of  Ibe  Eng- 
lish court  of  appeal  in  Atiouloffw.Op}>rnhtimer, 
Vadaia  v.  iMvet,  and  Orozatv.  Briigden,  above 
cited,  *be  a  sufflcieot  ground  for  tm-  [210 
peaching  the  foreign  judgment,  and  examining 
into  tbe  merits  of  the  ori.sinal  claim. 

But  whether  those  decisirms  can  tie  followed 
In  repanl  Lo  foreign  judgments,  consistently 
wilh  our  own  decisions  as  to  imiienching  do- 
mestic judgments  for  fraud,  ii  is  uunecessory 
in  this  case  lo  deiermioc,  bemuse  Ibere  ia  « 
distinct  and  independent  ground  upon  wbich 
we  are  satieOcd  that  the  comily  of  our  nation 
does  oot  require  ua  to  give  contlusivt  effect  tii 
Ihe  judgments  of  the  courts  of  Frnnce;  and 
flml  ground  is,  the  want  of  reciprociiy.  on  tbe 
part  of  France,  as  lo  the  effect  lo  be  given  to 
Ihe  judgmcDta  ot  ibis  and  other  foreign  coun- 
tries. 

In  Fraoce,  the  royal  ordinance  of  June  16, 
1029,  art.  121,  provided  as  follows:  "Judg- 
ments rendered,  conlmctsoroblipaijo 
nized.  In  foreign  kingdoms  and.  sore 
for  any  cause  whatever,  sball  have  n 
execution  in  our  kingdom.  Tbustbecf 
shall  sland  for  simple  promises;  and,  notwltb- 
Btanding  Ibe  Judgments,  our  subjects  against 
whom  they  have  been  rendered  may  contest 
their  rights  anew  before  onr  judses.''  Touil- 
Her,  Droit  Civil,  lib.  8,  tit.  it,  chap.  0,  §  8, 
..  17. 

By  the  French  Code  of  Civil  Procedure,  art 
S.  "Judgments  rendered   hy  foreiun   tribu- 
its,  and  acts  acknowledged  before  foreisu  ofH- 
rs,  shall  not  be  capable  of  execution  in  Franco 
:cept  in  tbe  manner  and  in  the  cases  provided 
by  articles  2138  and   2128  of  the  Civil  Code," 
which  are  an  follows:   by  aHicle  2123.  "A  lien 
cannot  arise  from  judgments  rendered  in  a  for- 
eign country,  except  so  far  as  they  have  been 
declared  esecutiiry  by  aFrench  Iribunul.  with- 
out prejudice   to  provisions  to   Ibe   cootrarv 
which  may  exist  in  public  laws  and  trenlles;*' 
by  article  2128,  "Coniractt  entered  into  lo  a 
forelcn  country  cannot  give  a  lien  upon  prop- 
erty in  France,  if  there  are  no  provisions  con- 
trarv  lo  this  principle  to  public  laws  or  In 
treaties."    Toiiillier,  vbi  tupra,  no.  M. 

The  defendaniB,  in  their  answer,  cited  the 
above  provisions  of  the  sialulesof  France,  and 
allegeo,  and  at  tbe  trlnl  offered  to  prove,  tbat, 
by  Ihe  oonatruction  given  to  "these  stat-  [211 
utea  by  ihe  judicial  tribunals  of  France,  when 
tbe  judgments  of  tribunals  of  foreign  countriee 
salnsl  the  citizens  of  France  are  sued  upon  lu 
tie  courts  of  Prance,  tbe  merits  of  the  contio- 
ersiea  upon  which  those  judgments  are  baaed 
re  examined  anew,  unless  a  treaty  Io  tbe  con- 
trary effect  exltu   between  the  Republic  of 
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FnDC«  and  the  conntr;  In  which  such  Judg- 
ment isobtalEied<wblch{si>ot  the csra between 
the  Republic  of  France  aad  the  United  Slalw) 
and  that  the  trlbunultof  the  Republic  of  France 
give  uo  force  and  effect,  within  the  jnrlsdlcUon 
of  that  counitj,  to  Um  Judgment*  duly  ren- 
dered by  courta  of  competent  JuilMUction  of 
the  Dnlted  Stalea  anlnU  cltlieoa  of  France 
after  proper  penonal  aerrlce  of  the  process  of 
those  courta  bave  been  made  thereon  In  thla 
counlrf .  We  Hre  of  opinion  that  thisevldence 
■bould  have  been  idniitted. 

In  OdtBin  t.  forbti  ilHlT)  Preaident  Heorr, 
in  Ihe  court  otDemerari,  which  was  governed 
by  the  Dutch  law,  and  waa,  aa  he  remarked, 
"a  tribunal  foreign  to  end  independent  ot  Ibal 
of  Bngtaod,"  austBlned  a  plea  of  an  En);lish 
certillcate  in  bankruptcy,  upon  ttacsp  grounds: 
''It  Is  A  principle  of  their  Ian,  and  laid  down 
parlirulaily  in  Ibe  otdinancea  of  Amsterdam. ' 
.  .  .  that  theBHme law  ihall  beeierciHedtowardB 
foreigners  iu  Arimrerdam  aa  is  exerciaed  with 
reaped  to  dtizuns  of  that  atale  In  other  conn- , 
irirs:  and  upon  ihis  principle  of  reciprociiy.  ; 
wbicb  la  not  conflned  to  the  city  of  Amster 
dam.  but  pervades  the  Dutch  lawa.  tliey  have  . 
iilwaya  given  effect  to  the  laws  of  that  coun- 
iry  Hliicli  baa  exercised  the  aame  comity  and 
indulgence  in  admitting  tbeirs.  ,  .  .  That  the  ; 
Dutcb  bankrupt  laws  proceed  on  (be  aame  | 
principles  an  IUoac  nf  tbe  English;  that  tbe  | 
£Qglisb  ttibiimili  gire  effect  to  Ihe  Dutch  ' 
bankrupt  lawH;  and  that,  on  tbe  principle  of  I 
recipri)city  and  mutual  comity,  tbf  Dutch  trl- 1 
buDala,  according  to  their  own  ordinances,  are  < 
bound  to  give  effecl  to  tbe  EosliBb  bankrupt 
laws  when  duly  proved,  unless  there  is  any  ex  ; 
press  law  or  ordinance  prohibiting  their  nilinis-  i 
aion."  And  his  Judgment  was  attlrmed  in  the  I 
privT  council  on  appeal.  Case  of  Orftrin  v. 
ForbeM,  pp.  89,  1SS-I6I,  173-176,  same  case,  I 
tl81S)Bucb,  Bankr.  Caa.  G7,  64.  i 

a lai* Preaident  Henry. at  pace  76  of  hisTrea- 
liae  on  Foreign  Law,  published  aa  a  preface  1o 
bia  report  of  Ibal  case,  said:  "Tbia  comity,  in 
giving  eCeci  to  the  judgments  of  otlier  tribu- 
nalB,  u  generally  exercised  by  stales  under  tbe 
aame  sovereign,  on  tbe  ground  that  be  is  tbe 
fountain  of  justice  in  each,  though  of  independ- 
ent jurisdiction ;  and  it  baa  also  bcrn  exercised 
Indilfereni  states  of  E urn pe  with  respect  I o 
foreign  judgmt'Dts.  particularly  in  ibc  Duicb 
Slates,  who  are  accustomed  by  ilie  principle  of 
redprociiy  to  give  effecl  In  ineir  teriitories  to 
the  Judcmenis  of  foreign  states,  wbicb  show 
Ibesnme  cnmiiy  to  tbeirs:  but  tbe  tribunals  of 
France  and  England  have  never  exercised  this 
comliy  to  tbe  degree  that  those  of  Holland 
bave,  but  always  reonired  a  fresh  action  to  be 
broDgbt,  in  which  the  foreign  Judgment  may 
be  ^ven  in  evidence.  As  this  is  a  mailer  of 
poailive  law  and  internal  policy  In  each  slate, 
DO  opioioD  need  be  given;  beaidea,  it  la  a  mere 
qoation  of  comity,  and  perbapa  it  might  be 
ndlhcr  politic  nor  prudent.  In  two  such  great 
Matea,  (ogive  indiacriminaie  effect  to  the  Judg- 
ment of  each  olber'a  tribunals,  bowever  Ibe 
practice  might  be  proper  orconvenient  In  Fed- 
eral atates,  or  Ihoae  under  the  aame  sovereign." 

It  wBf  that  atatement,  which  appears  )o  have 
called  forth  tbe  obnervations  of  Mr.  Juntief. 
Story,  already  cited:  "Holland  seems  at  si] 
liinea,  upon  the  general  principle  of  reciprod- 1 
lUU.g. 


'  ty,  to  have  given  great  weight  to  foreign 
Judgments,  and  in  many  cases,  it  not  in  all 
cases,  to  have  given  to  Ihem  a  weight  equal  to 
that  given  Ic  domestic  Judgmenls,  wbereva 
tbe  like  rule  of  reciprocity  with  regard  to 
Dutch  Judgments  has  been  adopted  by  the 
forelgu  country  whose  Judgment  is  brought 
under  review.  This  is  certainly  a  very  rea- 
sonable rule,  and  may  perhaps  hereafter  work 
itself  firmly  Into  tbe  structure  of  international 
Jurisprudence,"     Story,  Conf.  Law-i.  .£618. 

This  rule,  though  never  either  atdrmed  or 
denied  by  express  adjudication  in  En^rland  or 
America,  has  been  indicated,  more  or  less  dis- 
tinctly, in  several  of  the  authorities  already 
dted. 

Lord  Hardwicke  threw  out  a  suggestion  that 
Ibe  credit  lo  t>e  given  by  one  court  to  the  judg- 
ment of  a  foreign  court  might  well  'be  [SIS 
affected  by  "their  proceed  log  both  by  tlicsamo 
rules  of  law,"  Otaag  v.  Rauitay,  4  Barn.  A 
C.  4I4-41S,  noU. 


Lord  Eldon.  after  saying  that  "nalural  law" 
(evidently  intending  tbe  law  of  nstloos)  "re- 
quires tbe  courts  of  this  country  to  give  credit 


those  of  another  for  tbe  inrlinntion  and  power 
to  di:  Justice,"  added  that  "If  it  appeitrs  in  ev- 
idence that  persona  aulns  under  similnr  cir- 
cumstitDces  ceitlier  bad  met  nor  could  meet. 
with  justice,  that  fact  cunnot  be  immaterial  aa 
an  answer  lo  tbe  preau  nipt  ion."  \Vright  T, 
Himpton.  8  Vca  Jr.  714,  7W. 

Lord  Brougb^im,  presiding  aa  Lord  Chancel- 
lor In  the  House  of  Lords,  said:  "The  law  in. 
tbe  course  of  procedure  abroad  Eoiuetimes  dif- 
fers so  mainly  from  oum  In  tbe  principles  upon 
wbicb  ii  is  boitomcd.  tbat  it  nuiiM  seem  ■ 
strong  Ibing  to  hold  that  ourciiuvi''  Here  Inund 
conclusively  to  give  execuliim  lo  the  !<entcnc« 
of  foreign  courts,  when,  for  auglit  we  know, 
I  there  la  not  any  one  of  those  things  wbicb  are 
I  reckoned  tbe  elenienta  or  the  corner  stones  of 
,  Ibe  due  sdministratioo  of  Justice  present  io  the 
procedure  in  these  foreign  courls."  HoitldiUh 
V.  Donrgat,  8  Bligh,  N.  &.  301,  338. 

Chief  Justice  Smith,  of  New  Hampshire,  In 
giving  reasons  why  foreign  JudanienU  or  de- 
crees foundul  on  the  municipal  biws  of  tbe 
stale  in  wbicb  they  are  pronounced  are  not 
concIiiMic  evidence  of  debt,  but  prima  facie 
evidence  only,  said:  "Tbese  Jaws  and  regula- 
tions may  be  unjust,  partial  lo  citizens,  and 
against  fnreigncrs;  they  may  operate  injuslice 
to  our  citizens,  whom  we  are  bound  to  pro- 
tect; tbey  may  be,  and  tbe  decisions  of  courls 
founded  on  them.  Jupi  cause  of  complaint 
against  tbe  supreme  power  of  ibe  slate  where 
rendered.  To  adopt  tbem  is  not  merely  saying 
that  the  courts  have  decided  correctly  on  tbe 
law,  but  it  \b  approbating  the  law  itself."  Brv- 
ar.t  V.  Ela.  Smith  (S.  H.)  SH,  404. 

Mr.  Juiliea  Story  snld:  "If  a  civilized  nation 
seeks  to  have  the  sentences  of  lis  own  courts 
held  of  any  validity  elsewhere,  they  ought  to 
have  a  just  rei^ard  to  tbe  riKbts  and  usaces  of 
other  civilized  nalions,  and  the  principles  of 
public  and  national  law  in  the  administration 
of  justice."  Bradtlrtat  v.  Xeptune  In*.  Co.  8 
Sumn,  aOO,  608. 
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uidtbeGhBTRCtetofthetHbuDalwblch  rendered 
II,  and  the  reciprocal  oiode.  If  an;,  ia  ivhich 
that  co*emmeat  treats  our  judgmenta:  and 
added,  'Kor  can  miicb  coraftj  be  asked  for 
tbe  Judgmenls  of  another  oalioD  nhicb.  like 
France,  pays  no  respect  tothmie  of  other  coud- 
trlea."  Bwithiim  t.  Welmler.  1  Woodb.  &  M. 
172,  175,  179. 

Mr.  Justice  Cooley  laid:  "True  comity  la 
equality;  ne  sboula  demand  nothing  more, 
and  concede  nothing  lesa."  MeEaan  v.  Zim- 
mer.  38  Mich.  785,  769,  81  Am.  Rep,  883, 

Mr.  Wbcaton  said:  "There  is  no  obKgalioQ, 
recognised  by  leeislalors,  public  aulhnritieg, 
and  publicists,  to  regard  foreign  Jaws;  but 
tbcir  applicBliou  is  admitted  only  frorn  consid- 
erKtions  of  utillly  and  tbe  mutual  convenience 
of  Blalcs— M  eomiiatt,  db  rteiprocam  titilita- 
Um.  .  .  .  Tbe  general  comity,  uliiity,  and  con- 
venience of  calions  bare,  however.  estRblished 
a  nBage  among  most  civilizwl  stales,  by  which 
the  fin.il  judcoienls  of  foreign  courla  of  com- 
petent jurisijiclion  are  reciprocally  carried  inio 
eTecuiioD."  Wheal.  Inlernnlional  Law  (8th 
ed,)?g79.  147. 

Since  Story,  Kent,  and  WheatOD  nmte  tbelr 
comnienlnries.  many  boohi  and  essays  have 
been  publisbed  upon  the  subject  of  the  effect 
to  be  allowtd  by  tbe  courts  of  one  country  to 
the  judgments  of  another,  wjih  references  to ' 
tbe  siauiles  and  decisions  In  various  countries. 
Amonf,'  the  principal  ones  are  Foelix,  Droit 
loterQational  Prlv£  (4th  ed.  by  Demani-eat, 
1S66)  lib.  9,  lit-  7,  8;  Moreau,  GBets  Inler 
nattonauT  des  Jogements  11884);  Pigolt.  For- 
eign Judgments  (Sd  ed.  lliSl):  Constant,  de 
I'ExecuIiuu  dea  Jrgemeota  Etraogera  (2d  ed. 
1890),  giving  th'  text  uf  tbe  articles  of  most  of 
the  modern  r'  dea  u^ion  (be  subject,  and  of  t 
French  trenl'ta  with  Italian, Oennnn,  and  SSwiss 
elates;  and  numerous  papers  in  Clunet'a  Jour- 
Da!  de  Droit  lolL'rantiooal  Privii,  esiablisbed  fn 
1674,  and  continued  to  tbe  present  time.  For 
the  reasons  silted  at  tbe  outset  of  this  opinion, 
we  have  tiot  (liougbt  It  Important  (o  aEate  tbe 
conflicli  tig  tlieoriea  of  continental  cnmmen  I  ators 
215]*and  essayists  as  to  what  each  may  ibink 
the  law  ought  to  be.  but  have  referred  to  their 
works  only  for  evidence  of  aiitliOTitative  declar- 
ations, legislative  or  judicial,  of  what  tbe  law 
la. 

Bv  the  law  of  France,  settled  by  a  series  of 
uniform  decisions  of  the  court  of  casailioD, 
the  liighest  Judicial  tribunal,  for  more  tban 
half  a  century,  no  foreign  judgment  can  be 
rendered  eieculory  in  France  witliouta  review 
of  the  judsmenlsau/onif, — to  the  bottom. — in- 
cluding the  whole  merits  of  thecauseof  action 


Droit  International  (IS88)  nos.  384-239:  Story. 
Conf .  Laws,  ^i  61B-617;  PigoU,  ForeigD  Judg- 
ments, 493;  Weattake,  PrWate  iDiernatioaol 
Law  (Sd  ed.  1890)  860. 

A  leading  case  was  decided  by  tbe  court  of 
cassation  on  April  19,  1819,  and  was  as  follows: 
A  conlrsct  of  partnership  was  made  between 
Holker,  a  French  mercbaot,  and  Parker,  a 
citizen  of  the  United  Slates.  Afterwards,  and 
before  tbe  partnership  accounts  were  settled, 
Parker  came  to  France,  and  Holker  sued  him 
in  the  tribunal  of  commerce  of  Paris.  Parker 
excepted,  on  the  ground  that  ha  was  a  for* 
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elgner,  not  domiciled  in  IVance.  and  obiaincd 
a  Judgment,  affirmed  on  appeal,  remitting  the 
matter  tu  the  American  courts— o&f in'  lan,  ren- 
voi dnaat  Ut  (rtfiunauz  AmeriMiat,  Holker 
then  sued  Parker  in  tbe  circuit  coart  of  the 
United  Slates  for  the  district  of  Massachusetls, 
and  In  1814  obtained  a  judgment  there  order- 
ing Parker  to  pay  him  $639,849.  One  branch 
of  the  controversy  had  tieen  brought  betora 
tbia  court  in  1813.  Holka-  v.  Pailctr,  II  U. 
S-  7  Crancb.  436  [3:  896].  Holker,  not  being 
able  to  obtain  extcution  of  that  judgment  la 
America,  because  Parker  bad  no  property 
there  and  continued  to  reside  in  Pana,  obtained 
from  a  French  judge  an  order  declaring  the 
judgment  executory.  Upon  Parker's  applica- 
tion to  nullify  tlie  proceeding,  the  royal  court 
of  Paris,  reversing  the  judgment  of  a  lower 
court,  set  aside  that  order,  assigning  these 
reasons: '  'Considering  that  judgments  rendered 
by  foreign  courts  have  neither  effect  nor  au- 
thority in  Frnuce;  that  this  rule  ii  doubtleaa 
more  particularly  *app1i cable  In  favoroIfSlO 
Frenchmen,  to  whom  tbe  King  and  bisofncera 
owe  a  special  protection;  but  that  tbe  principle 
is  absolute,  and  maybe  invoked  by  all  persons 
without  distlnclion.  being  Founded  on  the  in- 
dependence of  states:  that  tbe  ordinance  of 
1 1(139,  in  tbe  beginning  of  its  article  121,  lays 
down  tbe  priticiple  in  its  generality,  when  it 
'  says  that  judgments  rendered  Id  foreign  king- 
doms and  sovereignties,  for  any  cause  what- 
ever, shall  have  no  eiecutiou  In  tbe  Kingdom 
of  France;  and  that  the  Civil  Code,  art. 
2123,  gives  to  this  principle  tbe  same  laiiluds 
when  It  declares  that  a  lien  cannot  result  from 
Judgments  rendered  in  a  foreign  country,  ex- 
cept so  far  as  tbey  have  been  declared  execu- 
tory by  a  French  tribunal;  which  is  Dot  a  ma^ 
lerof  mere  form,  like  the  granting  In  past 
limes  of  a  jiareatit  from  one  department  lo  an- 
other for  judgments  rendered  within  tbe  klog- 
dom;  but  which  assumes,  on  tbe  part  of  the 
French  tiibunala,  a  cognizance  of  tbe  cause, 
and  a  full  examination  of  the  justice  of  the 
judgment  presented  for  eiecution,  as  reason 
demand",  and  that  this  has  always  been  prac- 
tised in  France,  according  to  the  testimony  of 
our  ancient  authorities;  uat  there  may  result 
from  this  an  inconvenience,  where  the  debtor, 
as  is  asserted  to  have  happened  in  Ibe  present 
case,  removes  hia  property  and  bia  person  to 
France,  while  keeping  bisdomjcil  in  bis  native 
country;  that  it  is  for  the  creditor  to  be  watcb> 
ful,  but  that  no  consideration  oin  impair  a 
principle  on  which  resis  the  sovereignty  of 
governments,  and  which,  whateverbe  tbe  case, 
must  preserve  its  whole  force."  The  court 
therefore  adjudged  that,  before  the  tribunal  of 
first  loslance,  Holker  should  slate  tbe  grounds 
of  his  action,  to  be  conleated  by  Parker,  and 
to  be  determined  1^  tbe  court  upon  cognizance 
of  the  whole  cause.  That  Judgment  was  con- 
firmed, upon  deliberate  coosideratlon,  by  the 
court  of  casaation,  for  the  reasons  that  tbe 
ordinance  of  1629  enacted,  in  absolute  terms 
and  without  exception,  that  foreign  Judgments 
should  not  have  eiecution  in  France;  that  it 
was  only  by  tbe  ClvU  Code  and  the  Code  of 
Civil  Procedure  that  the  French  tribunals  had 
been  authorized  to  declare  them  executory: 
[hat  therefore  the  ordinance  of  1629  had  no 
appllcatioa;  that  tbe  artldea  of  tbe  Codas,  i*> 
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tnuiljand  at  will;  would  impeach  tbertghlof 
•OTereignty  of  tfaeFrencb  gDvernmeiit,  anil  wa< 
not  Id  Ibe  iDtentloD  of  tbe  legislature;  and  tbat 
the  Codes  made  no  disticclion  betneeo  differ- 
ent JudprnenU  reDdered  In  a  foreign  couutry, 
and  permitled  the  Judges  to  declare  them  all 
eieckitorj;  and  therefore  those  judgmenls. 
whether  agaiost  a  FreDctaman  oi  againet  a  for- 
eigner, were  subject  to  eZHminalioQ  on  the 
merfls.  EolkeT  v.  Farker.  Merlin,  QueslJona 
de  Droit  Jugeroent,  g  14.  do.  S. 

The  court  of  caualion  has  ever  since  con- 
(tan tly  affirmed  the  same  view.  Horeau  no. 
106.  noti'.  citing  many  decisions;  CUiuet,  1883, 
p.  1S6.  In  Clunet,  1894,  p.  918,  noU,  it  isa&ld 
lobe"sellled  by  judicial  decisions— lY  at  de 
furitpriKlencf — that  the  Frencli  courU  are 
bound,  in  the  absence  of  special  diplomatic 
tnatiea,  to  proceed  to  tbe  revisiooon  the  whole 
merits — aufond — of  toreigo  judgments,  exe- 
cution of  which  la  demanded  of  them,"  citing, 
among  oiber  cases,  a  decision  of  the  court  ol 
asiBiion  on  February  2, 1802,  by  whicb  it  was 
cipressly  held  to  result  from  the  articles  ol  tbe 
Codes,  nbove  cited,  "that  judgments  rendered 
Id  favor  of  a  foreigner  agaiost  a  Freuchr 
bv  a  foreign  court,  are  subject,  when  ei 
of  tbem  is  demanded  in  France,  to  the  . 
of  Ibe  Frt-ncb  Iribuoals,  wbicb  have  tbe  rlghi 
and  the  duly  to  examine  them,  both  as  to  tbe 
form  and  as  to  tbe  merits."  Birey, 
101. 

Id  Belgium,  the  Code  of  Civil  Procedure  ot 
1876  provides  that  if  a  treaty  on  tbe  basis  of 
nciprocit;  be  in  existence  between  Belgium 
and  the  country  in  which  tbe  foreign  judgment 
has  been  given,  tbe  eiaminatinn  of  the  Judg 
hkdi  in  the  Belgian  courts  shall  liear  only  upon 
Ibe  questions  whether  it  "contains  notbing 
contrary  to  public  order,  to  tbe  prlociplee  of 
the  Belgian  public  order;"  whether,  by  Ibe  law 
of  tbe  country  in  wbicb  it  was  rendered,  it  bas 
tbe  force  of  retjiidicati;  whether  Ihe  copy  ia 
218j  dal^  authenli cared;  whether  Ibe  'de- 
fendant's rights  have  been  duly  respected;  and 
whether  the  foreign  court  is  not  the  only  com- 
petent court,  by  reason  oF  tbe  nationality  ot  the 
plaintlfl.     Wbere,  as  is  the  case  between  Bel 

S'  im  and  France,  Ibere  is  no  such  tresty.  the 
Igian  court  of  ses.'ions  holds  that  tbe  foreign 
Judgment  may  be  re  examined  upon  the  merits. 
Constant,  HI.  116;  Moreau,  no.  lt<9;  Clunet, 
18tf7.  p.  217;  Clunet,  1888,  p.  687;  Pigolt, 
Foreign  Judgn-.ents,  430.  Andinavery  recent 
CMC,  tbe  civil  tribunal  of  Brussels  held  tbat, 
"considerlDg  that  tbe  rigbt  of  revision  is  an 
emanation  of  the  right  of  sovereignty;  tbat  it 
Bvceedi  from  tbe  imperiam,  and  that  as  such 
It  i»  within  tbedomainnfpubliclaw;  that  from 
tbat  principle  it  manifestly  follows  that,  if  tbe 
lepislaiure  does  not  recognize  executory  force 
Id  foreign  judgments  where  there  exists  no 
Irf  aly  upon  Ihe  basls'of  a  reciprocity,  it  cannot 
belong  to  Ihe  parties  to  substitute  their  will  for 
that  ot  tbe  legislature,  by  arrogating  to  them- 
wlves  the  power  of  delegatiog  to  the  foreign 
1«9  V.  8. 


Judgea  poitionofsoveieignty,"  CluDet,  1S01. 
pp.  164,  165. 

In  Holland,  the  effect  given  to  foreign  Judg- 
ments bas  always  depended  upon  reciprocity, 
but  whether  by  reason  of  Dutch  ordinances 
only,  or  general  principles  of  Jurisprudence, 
does  not  clearly  appear.  Odain  v.  Forbet, 
Buck,  Bankr.  Cas.  67,  and  Henry,  Foreign 
Law,  76,  abovecited;  Story,  Conf.  Laws,  6  616; 
Foelix,  no.  897,  note;  Clunet,  1879,  p.  S60;  1 
Ferguson,  International  Law,  85;  Constant, 
171;  Moreau.  no.  218. 

In  Deomark,  tbe  courts  appear  to  require 
reciprocity  tobe  shown  before  they  will  execute 
a  foreign  Judgment.  Foelix,  noa.  828,  MS; 
Clunet,  1891,  p.  087;  Westlake,  uU  *upra.  In 
Norway  the  couns  re-examine  Ibemerilsot  alt 
foreign  judgments,  even  to  those  of  Sweden. 
Foelix.  no.  401;  Piaott,  Foreign  Judgments, 
504,  SOGi  Ctunct.  1892,  p  296.  In  Sweden  tbe 
priuclpleof  ttrciprocity  has  prevailed  from  very 
ancient  times;  the  courts  give  no  effect  to  for- 
eign Judgments,  unless  upon  tbat  principle; 
and  it  is  doubtrul  whether  tbcy  will  even  then 
unless  reciprocity  is  secured  by  treaty  with  the 
country  In  which  the  Judgment  was  rendered, 
Fuelix,  no.  400;  Olivecrona,  in  Clunet,  1880.  p. 
8S;  Constant,  191;  Moreau,  no.  222;  Pigoll, For- 
eign Judgments,  608;  Westlake,  vbi  lupra. 

'la  the  Empire  of  Germany,  as  former  [210 
ly  in  the  stales  which  now  form  part  of  tbat 
Empire,  tbe  Judgments  ol  those  slates  are  mu- 
tually executed  and  Ibe  principle  of  reciprocity 
Erevails  as  to  tbe  judgments  of  other  countries. 
oelix.  noe.  3S8,  SSil,  333-841;  Moreau,  noa. 
178,  176;  Vierhnus,  in  Figott.  Foreign  3adg- 
menla,  480-471;  Westlake.  abi  lupra.  By  the 
Qernian  Code  of  1877.  "compuhory  execution 
of  Ihe  judgment  of  a  forelen  court  cannot  take 
place  unless  its  admissibility  has  been  declared 
by  a  judgment  of  exequatur; . .  .  tbe  judgment 
of  exequatur  is  10  be  rendered  without  examin- 
ing whet  her  the  decision  is  conformable  tolaw;* 
but  it  Is  not  to  be  granted  "it  reciprocity  la  not 
Kusraoieed."  Constant,  70-81;  Pigott,  Foreign 
Judgments,  466.  The  relcbagericht,  or  im- 
perial court,  in  a  case  reported  in  full  in  Pigott, 
has  held  tbat  an  English  judgment  cannot  be 
executed  in  Qermany,  because,  tbe  court  said, 
the  Qerman  courts,  by  tbe  Code,  when  tbcy 
execute  foreign  judgments  at  all.  are  "bound 
to  the  uuqaliOed  recognition  ot  tbe  legal  valid- 


reciprocity  that  the  law  uf  tbe  foreign  i 
should  recognize  in  an  equal  degree  the 
legal  validity  of  the  judgments  of  QernuD 
courts,  which  are  to  be  enforced  by  its  courts; 
and  tbat  an  examination  ol  tbeir  legality, 
both  as  regards  the  material  justice  of  tbe 
decision  as  to  matters  of  tact  or  law,  and 
with  respect  to  matters  of  procedure,  should 
neither  be  required  as  aeooditioD  of  their  execu- 
tion bv  the  court  ex  ojjieio,  nor  be  allowed  by 
tbe  admission  ot  pleas  wbicb  might  lead  to  it 
PigoU,  Foreign  Judgments,  470.  471.  See  also 
Clunet,  1882,  p.  86;  Cluoet,  1888,  p.  246;  Clu- 
net. 1884,  p.  600. 

In  Switxerland,  by  the  Federal  CoDStilution, 
civil  JudgmeDls  in  one  canton  are  executory 
throughout  the  republic.  Aa  to  foreign  judg- 
ments, then  1*  no  Federal  law,  each  canton 
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bavlng  Iti  own  law  upon  Ibe  lubject.  But  in 
tbc  QermftD  caclon*,  ind  In  some  of  tbe  otber 
cmtoni,  foreign  JudKineiiU  ue  eiecnted  ac- 
cording to  Ibe  rule  ot  reciprodly  only.     Coo- 

Btaot.  ieS'2(H:  Pigoit. ForejcD  J ud omenta, 500- 
618:  Cluoel,  18«7,  p.  782;  Westlake,  ubi  lupra. 
Tbe  law   upoa  Ihls  subject  baa  been   dearly 


220]  venilj  Ibera.  In  bU  Nouveaa  *Trai(B 
de  Droll  iDlerDBltnnal  PHve  (1»78)  ^  174. 
treating  of  the  questiou  wbeiber  "It  migbt  not 
be  COD 7en lent  tbat  Htalea  should  eiecule,  with- 
out reviewing  tbelr  me riia,  Judgmenla  lendered 
OD  the  lenitor;  of  each  of  ibem  tespcctlTeiy," 
he  aaja;     "It  would  ceTlainlj  be  advanta- 

£N)ua  for  tbe  parties  Intereaied  to  avoid  the  de- 
ja,  Ibe  eonflicla,  tbe  dllFereDCes  ot  opinion, 
■nd  the  ecpeuaea  reanlting  from  the  uecessity 
of  otitaioliig  a  new  ludgmeol  In  each  locality 
where  they  ihould  aeeli  eieculion.  There 
mirht   tfaeoce  aiUe.   for    each  soTereignty,  a 

EiiJicUl  or  moral  obllgalioD  tn  lend  a  strong 
aod  to  foreign  Judsmenla.  But  would  not 
such  an  advaolDge  be  counlerbalsnced,  aud 
often  aurpaascd,  by  tbe  daagers  that  mlgbt 
ariaefrom  that  modeof  proceediogi  Therels 
here,  we  believe,  a  question  of  reciprocal  ap- 
preclalioQ  and  confldecce.  One  must,  at  tbe 
ouieet,  Inquire  wbeiber  the  admlnUtration  of 
Ibe  fotelgD  judiciary  wboae  Jud^ncnia  it  Is 
aought  to  execute  wjtiiout  verifying  their 
menia  presenla  aufflcient  guaranties.  If  tbe 
propriety  of  aucb  an  eiecutiou  be  admitted, 
there  la  ground  for  making  tl  tbe  object  of  dip- 
lomatic treattea.  Tbat  form  alone  can  guar- 
antee the  reallzallon  of  a  proper  reciprocity;  it 
furnishes,  moreover,  lo  each  stale  tbe  means  of 
acting  upon  Ibe  judicial  oreaoization  and  pro 
cedure  of  other  slalea."  In  an  article  In  the 
Journal,  after  a  review  of  tbe  Swiss  dcciaions, 
be  Tccognizea  and  assertailial  "It  cornea  within 
tbe  competency  of  each  canton  to  do  what 
■eema  to  it  proper  Id  such  niBlt«n."  Clunet, 
1879,  pp.  88,  04.  And  fn  a  later  treatise,  be 
■ays:  "We  cannot  admit  Ibat  tbe  recognition 
of  a  stale  as  sovereign  ought  necessarily  to  have 
as  a  consequeoce  the  obllgaiion  of  respecilne 
and  eiecutlag  tbe  judicial  deciiiou  .  rendered 
by  its  tribunals;  in  strict  right,  tbeaulhorily  of 
aucb  acta  does  not  extend  beyond  the  frontier. 
Eacb  aoTerelf;niy  pnssessea  in  particular,  and 
more  or  Icaa  in  private,  the  territory  subject  lo 
its  power.  Ne  other  can  exercise  there  su  act 
of  ita  authority.  Tblslcrrllorlal  Independence 
finds  itaelf,  in  principle,  directly  included  in 
tbe  very  act  hy  which  one  nation  recognizes 
c  foreign  atate  as  soferei^;  but  there  cannot 
result  therefrom  a  promise  to  adopt,  and  to 
cause  to  be  executed  upon  tbe  nallonal  territory. 
821]  judgmenia  rendered  by  the  officials  of 
the  forefgo  slate,  whoever  Ibey  may  be.  Tbat 
would  be  an  abdication  of  its  own  sovereignty, 
and  would  bind  it  In  aucb  sort  as  lo  make  It  an 
accomplice  in  acta  often  Injurious,  and  in  some 
cases  even  criminal.  Such  obligations  sup- 
pose a  reciprocal  confidence;  they  are  not  un- 
dertahen,  moreover,  except  upon  certain  condl* 
tioDB  and  by  means  of  a  system  of  regulations 
intended  lo  prevent  or  to  leaien  the  dangers 
which  laigbt  result  from  them."  S  Couri  de 
Droit  InteroatioDal  Priv6  (188e)  136,  127. 

In  Ruiaia,  by  the  Code  of  1B64,  "the  Judg 
Its 


menta  of  foreign  trlbanala  ahall  be  tendersd 
executory  according  to  the  rolea  eKabliihad  br 
radprocal  tteatlea  and  conTentlons,"  and, 
where  DO  rule*  have  been  eatabliabed  by  auefe 
treaties,  are  to  be  "put  In  execution  la  lbs 
Eoipiie,  only  after  authorisation  granted  bj 
tbe  courts  of  tbe  Empire:"  and  "In  deciding 
upon  demands  of  tbis  kind,  tbe  couna  do  not 
examine  Into  tbe  foundation  of  Ihe  dispute  ad- 
judged by  the  foreign  tribunals,  hut  decide 
only  whether  the  judgment  does  not  contain 
dispositions  which  are  contrary  to  tbe  public 
ortfer,  or  which  are  not  permitted  by  the  laws 
of  the  Empire."  Constant,  1B3-1SI.  Yet  a 
chamber  of  the  senate  of  6t.  Fi^tersburg,  all- 
ting  as  a  court  of  caasaiion  and  tbe  highett 
Judicial  tribunal  of  the  Empire  in  civil  mai- 
lers, has  declined  to  execute  a  French  judg- 
ment, upon  the  grounds  that,  by  tbe  settled 
law  of  Huasia,  "It  is  a  principle  in  the  Russian 
Empire  that  only  Ihe  decisiona  of  Ihe  author- 
ities to  whom  jurisdiction  has  been  delegaUd 
by  tbe  sovereign  power  have  legs  I  valae  br 
themselves  and  of  full  right;"  and  that  "in  all 
questions  of  International  law,  reciprocl^ 
must  be  otieerred  and  maintained  aa  a  funda- 
mental principle."  Adam  v.  Sehipoff,  Cluoet, 
18S4,  pp.  45.  <e,  I8t  And  Professor  Eogle- 
mann,  of  tbe  Russian  Uolversily  of  Oorpal,  in 
an  able  eaaay,  explaining  that  and  other  Rua- 
sien  decisions,  takes  the  follon'ing  view  of 
them:  "The  execution  of  a  treaty  Is  not  the 
only  proof  of  reciprocity.  ...  It  is  necessary 
lo  commit  the  ascertainment  of  Ihe  existence 
ot  redprocliy  lo  the  judicial  tribunals  for  Ibe 
ssme  reasons  for  wblcb  there  is  conferred  upon 
ihem  Ihe  right  to  settle  all  questions  incident 
to  the  cause  lo  be  adjudged.  The  existence  of 
reciprocity  'between  two  states  out'lit  lo  [222 
be  proved  lu  Ihe  same  manner  as  all  the  positive 
facts  ot  tbe  case.  ...  It  is  true  tbat  the  prin- 
ciple of  reciprocity  la  a  principle,  not  ot  right. 


mental  principle  of  right,  and  Ibe  polnl  of  de- 
parture of  all  legal  order — tbe  luum  tiiiquM. 
TbUlait  principle  comprehends  ri^ht, reciproci- 
ty, utility:  and  reciprocity  is  the  application 
of  right  (o  policy.  .  .  .  Lettblsprinciplebeap- 
plied  wherever  there  is  the  least  guuranty,  or 
even  a  probability  of  reciprocity,  and  the  cog- 
nizaoce  of  this  question  be  committed  to  Ihe 
judicial  tribunals,  nod  one  will  arrive  at  im- 
portant results  wblcb,  on  their  side,  will  toiiclt 
the  desired  end,  intemallocal  accord.  But 
for  this  It  la  indispensuble  that  the  application 
of  tbis  principle  should  beentrusted  lo  judicial 
tribunals  accustomed  to  decide  affairs  accord' 
ing  to  right,  and  not  to  administrative  author- 
ities, which  look  above  all  to  utility,  and  ara 
accustomed  to  be  moved  by  political  reaaons, 
Intentinns,  and  even  passiocs."  Clunet,  ItM, 
pp.  120-122.  But  It  would  seem  that  no  for- 
eign judgment  will  be  executed  in  Russia,  un- 
less reciprocity  Is  secured  by  treaty.  Clunet, 
1881,  pp.  48,  !18,  18».  140,  602. 

In  Poland,  the  proviniona  of  the  Rusalau 
Code  are  in  force:  and  tbe  court  of  appeal  of 
Warsaw  has  decided  that,  where  there  is  M 
Ireaty  the  judgments  of  a  foreign  country 
cannot  be  executed,  because,  "in  admitting  a 
contrary  conclusion,  there  wculd  be  irapuRMd 
one  of  the  cardinal  priDCi[des  of  International 
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telaikniB,  Dimel;,  the  principle  of  reclprocfty, ' 
•ccordlnK  to  wDicb  eacb  aUte  recofnifKa  ju- 
ridical righti  anil  relalloDa  origtnatlDg  or  es- 
tabltibed  in  another  country,  only  Id  the 
■DMsare  in  which  the  latter,  in  ftg  turn,  doea 
not  disregard  the  right*  and  relnllonx  elating 
la  the  former."    Clunet,  1884,  pp.  494,  490. 

In  Roumnola,  It  Uprovideri  by  code  thai  "Ju- 
dicial deriiloDi  rendeied  In  foreign  countries 
cannot  be  executed  in  Bouinania,  eii^pt  In 
the  Mme  manner  Id  whicli  RouiDnnlnn  judg- 
ments are  rieciilcd  <n  the  cnuntr;  in  qiie>1ioo, 
and  provided  that  they  arc  dei'larcd  exeoulor; 
bf  competent  Roumanian  judges;"  and  this 
•riide  stems  to  be  held  to  require  tegislaiive 
S'2:i]  reciprocity.  ■Horeau,  no.  219;  Cliioel. 
1879.  p.  H.%1;  Clunet,  \H>-B.  p.  587;  Clunet, 
1891.  p.  453:  ri^tl.  Forelgo  JudemeDia,  495. 

In  Bulgaria,  by  a  resolution  of  the  supreme 
court  in  ItiSHI,  *'tbe  Bulgarian  judf^  should, 
IS  a  general  rule,  abstain  from  entrrlng  uix>n 
themeriisof  the  foreign  judgment;  thi'V  ought 
only  lo  inquire  whether  tbe  iliiiljrTnent  sub- 
mitted lo  them  does  not  cotiiain  dlsposllinns 
contrary  to  the  puLlIc  onier.  and  to  the  Bul- 
giriii)  laws."  Constnot.  129.  180:  Clunet. 
1886,  p.  5*0.  Tills  resolution  closely  follows 
the  terms  of  the  Russian  Code,  which,  as  has 
been  aeeo,  has  not  precluded  applying  the 
principle  of  reciprocity. 

In  Austria,  the  rule'  of  riK-iprocily  does  not 
Rit  upon  any  Ircnty  or  leirislntivc  enactment. 
bat  has  been  lung  established,  by  imperial  ite- 
cieea  and  Judicial  decisions,  upon  general 
rainciplea  of  Jurisprudence.  Foelix,  no.  BSl; 
Conilani.  100-lOM;  Moreao.  no.  185:  Welaa, 
Traill  de  Droit  Intprnattonal  (189«)  980;  Clu- 
net. 1391.  p.  1003:  Clunel,  1894,  p.  909;  Pigntt, 
hreign  Judgments.  434.  In  Hunenry.  the 
■ame  priuciplea  were  always  followed  as  in 
Austria,  and  reciprocity  has  been  made  a  coo 
dltioD  by  a  law  of  1880.  Constant.  109; 
Homu.  DO.  IIW  and  note;  Plgotl,  Foreign 
Judgments,  436;  Weiss,  nWn'imw. 

In  Iiaiy,  before  it  was  united  into  one  king- 
dom, each  stale  had  its  Own  rules.  In  Tus- 
cany and  In  Jlodena,  In  the  absence  of  treaty. 
Ibe  whole  miTiis  were  reviewed.  In  Parma, 
ti  by  the  French  ordinnnce  of  11^29.  ths  for 
eign  Judgment  was  sulijeel  to  fundimental  re- 
Tision  if  agnlnst  a  subject  of  Parma,  Id 
Nipli'E,  the  Code  and  the  decisions  followed 
lho<e  of  Fr^inre.  In  Sardinia,  tlic  written 
laws  requici'd  above  all  the  condiiinn  of  reci- 
procity, and.  if  that  eondition  wasnot  fiiinilcd, 
the  foreign  Judgment  wiis  reexamlnnble  in  nil 
feapects.  Fiore,  l^vlH  iDteroBzionail  delle 
Bntenze  (1875)  40-44;  Moreau,  no.  204.  In 
the  papal  stales,  by  a  decree  of  the  Pope  in 
1820,  ''the  exequatur  shall  not  be  granted,  ex- 
cept so  far  as  the  Judgments  rendered  in  the 
States  of  bis  Rollneu  shall  enjoy  the  same 
favor  in'  the  foreign  countries;  this  reciprocity 
Is  presumed  If  there  Is  do  particular  reason  to 
doubt  it."  Toullier,  Droit  Civil,  lib.  8.  tit,  8. 
disp.  e.  %  8,  DO.  98.  And  see  Foelix,  no.  343; 
Watlahe,PrlTaleInlemalIonal  Lu^  ,vbi  itipra. 
S24|  In  the  Kingdom  of  luty,  'by  the  Code 
of  Procedure  of  I»0.'i,"MecutorT  force  is  given 
lo  the  Jadgoients  of  foreign  Judicial  authorities 

S'  Ibe  court  of  appeal  ID  whose  iiiristtictioo 
ay  u«  to  be  executed,  by  obtaining  a  Jndg- 
sent  on  u  uaqnator  lo  wbiob  tbe  oomt  u- 
lU  U.  8. 


amines  (a)  it  the  Judgment  has  be«n  pro- 
Dounced  by  a  competent  judicial  authorlly;  (ft) 
if  it  has  been  pronounced,  the  parties  being 
regularly  cited;  (e)  if  the  parties  have  been 
legally  represented  or  legally  defaulted;  (<i)lf 
tbe  Judgment  conlaina  dispositions  contiary  to 
public  order  or  to  tbe  internal  public  law  of  the 
realm."  Conslaut,  157.  In  1674,  th3  court  of 
casaation  of  Turin,  "considering  that  in  inter- 
national relations  is  admitted  itae  principle  of 
reciprocity,  as  that  wlilcb  baa  lis  foundation  In 
the  natural  reason  of  equality  of  treatment, 
and.  In  deFnult  thereof,  opens  the  way  to  the 
exercise  of  the  right  of  retaliation;"  and  that 
the  French  couria  examine  the  merits  of  Ital- 
ian judgments  before  alluwins  their  ciecutioo 
in  Frn nee. —decided  that  the  Ilnlian  courts  of 
appeal,  when  aahed  lo  execme  a  French  judg- 
ment, ought  not  only  to  Inquire  into  the  com- 
petency of  the  rnreign  court,  but  also  to  ri'view 
the  merits  and  tbe  justice  of  tbe  conlroversy, 
Len  V.  IHtre,  in  Rosii,  Esccuzione  delle  Scq- 
tenze  Stianiere  <lst  ed.  187Si  70.  SS4;  and  in 
Clunel.  187B,  p.  29S.  Some  commenlniora. 
however,  while  admitting  that  decision  to  be 
most  authnriiallTe,  have  insisted  that  it  is  iid- 
aound  nod  oppcKted  to  other  lialiun  decistnos 
to  which  we  havenot  access.  Rossi,  ubiinfira 
l2d  ed,  1890)  92;  Fiore.  143,  148;  aunel.  1878, 
p.  SS7;  Clunet.  1879.  pp.  290,  805;  Pigolt, 
FoTeign  Jiidirnienta.  4S3;  Constant,  18). 

In  Ibe  priueipality  of  Monnco,  foreign  Judg- 
menia  are  not  executory,  except  by  virtue  of  a 
apecial  ordimince  of  the  Prince,  upon  n  report 
of  llie  advorate  cenern).  Constant,  160; 
PicotI,  Foreign  Judcmentj,  488. 

In  Spain,  formerly,  foreign  jiidirmcnta  do 
not  appear  to  have  lieen  txecut^  at  all.  Fiie- 
llx,  no.  iieS;  Moreau.  no.  197:  Siivela,  in 
Clunet.  18BI.  p.  20.  But  by  Ihe  Cmie  of  1855, 
revisrd  In  1881  wilhoul  change  in  this  rpspcct, 
"judgments  pronounced  In  forelsu  couniriea 
shall  have  In  Spain  the  force  ibalihe  res|iec- 
tive  ireaiies  give  tiipm;  if  there  «ie  no  special 
treaiir's  wiiU  the  nntion  in  which  tbey  have 
been  rendered,  they  shiill  *havelhesnincr!I2ft 
force  that  la  given  hy  Hie  laws  of  that  natloo  to 
Spanish  executory  judgments;  if  tbe  judg- 
ment to  be  executed  proceeds  from  a  nation 
by  who«e  Jurisprudcnre  elTecl  is  not  given  U 


an  "  applicntion  for  the  eiecuiion  of  judg- 
ments pMoounced  in  foreign  couotrics  shall 
be  made  to  the  supreme  tribunal  of  justice, 
which,  after  examining  an  authorized  iransls- 
lion  of  Ihe  foreign  judgmenl,  and  after  bear- 
ing the  party  lo  whom  It  is  directed  and  the 
public  minister,  shall  decide  whether  ft  ought 
orouirht  not  to  be  executed."  Constant.  141, 
142;  Pigolt.  Foreigo  Judgmenla,  4dU.  600.  A 
case  in  which  tbe  supreme  court  of  Spain  Id 
ie»W  ordered  execution  of  a  French  judgment, 
after  reviewing  Its  merits,  is  reported  In  I.  lunet, 
1881,  p.  tte-'J.  In  another  case  in  1688,  tbe 
same  court,  afler  hearing  the  parties  and  the 
public  miniaier,  nrdered  execution  of  a  Hexi- 
can  jud^-iiieiiL.  The  public  minister,  in  bU 
demand  fur  llii  execution,  said:  ''Our  law  of 
civil  prooeQure,  Inspired  to  a  certain  point  by 
the  modern  theories  of  iutemaiional  taw, 
wblcb,  recognizing  among  civilized  oatlons  & 
tnu   commuultj   of   right,  and  coDsldering 
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maokind  sa  a  trhole  In  which  natfona  occupy 
a  poaiiton  fdenlicnl  with  that  of  fudlriduau 
towards  •ocjct;,  givet  autbority  In  Spain  to 
esecutorj  jurlgmeots  rendeied  b;  foniigD  trl- 
buoali,  even  in  the  absencv  of  tpecial  U^aiy, 
provided  Ihat  Iboae  countrie*  do  not  proscri&e 
the  exKutloD  there  of  our  JudgmeDla,  and  un- 
der cerlaia  coodltlong  which,  Tf  tbej  limit  the 
principle,  are  Inspired  by  the  wish  of  protect- 
IDE  oar  sorereiKnty  and  by  the  iupreme  ei- 
Uenciea  of  Justice.  Wben  Dotbing  appears, 
mher  lor  or  againit,  as  to  tbe  autbority  of  Ibe 
judgmenla  of  our  courts  In  tbe  toreifn  coun- 
ty, one  (taould  not  put  an  obstacle  to  the  ful- 
DlmeDt,  Id  onr  couotry,  of  Judgments  emanat- 
ing from  olber  dbIIohb,  especially  nhen  tbe 
quesIioD  ts  of  a  country  which,  by  its  liiatoric 
origiD,  tiB  lancoage.  Its  literature,  and  by  a1- 
moet  the  Idenlilyof  Itscusloma,  its  usages,  and 
its  aodal  Inatilutlons,  baa  so  ^al  a  coonec- 
tlon  with  our  own,  which  obligee  us  to  mun- 
tain  wlih  it  tbe  most  iotimate  relalionH  of 
friendebip  and  courtesy. "  And  be  poioied 
ont  that  Mexico,  bj  lu  Code,  had  adopted  re- 
ciprocity as  a  fundamenlal  priiidple.  Among 
S26I  *the  reasons  nssieuM  by  tbe  court  for 
ordering  the  Heiican  Judstneot  lo  be  executed 
was  llMt  "there  exists  in  Mexico  no  prece 
dent  of  jurisprudence  which  refosea  eiecui ' 
to  ludemcDts  rendered  by  tbe  Spanish 
bunals.^'    Clunet,  1891,  pp.  288-392. 

In  Portugal,  foreign  judgroentB,  whether 
against  a  Portugese  oragainat  a  foreigner,  are 
held  to  be  reviewable  npoa  the  merits  before 
granting  eiecnlion  thereof.  Foelli,  no.  899: 
Clunet.  18TS.  pp.  M,  448;  Moreau,  no.  217; 
Constant,  179-180;  Westlake.  vbt  lapra. 

Id  Greece,  by  the  proviiiong  of  tbe  Code  of 
IBM,  foreign  Judgments,  both  parties  to  which 
an  foreigners,  are  eotorced  without  civnininii- 
tlfm  of  uelr  merila;  but  if  one  of  tbe  parties 
Is  a  Greek,  Ibey  ere  not  enforced  If  found  cnu- 
tradiclory  to  tbe  facts  proved,  or  if  tbey  are 
contrary  to  the  problbitlve  laws  of  Greece. 
Foellx,  no.  896;  Constant,  IGl,  1S2;  Horeau, 
DO.  202;  Saripolos,  In  Clunet.  1880,  p.  173; 
Plgott.  Foreign  Judgments,  475. 

In  Egypt,  under  tbe  Influence  of  European 
Jurisptudence,  the  Code  ot  Civil  Procedure  bai 
made  reciprocity  a  coBdilioD  upoD  which  for- 

Srn  ludgmeula  are  executed.  Constant,  186; 
unet.  1887,  pp.  98,  228:  aunet.  1689.  p.  822. 

Id  Cuba  aod  Porto  Rico,  tbe  Codes  of  Civil 
Procedure  are  baaed  upon  theSpaoisb  Codeof 
1856.  Plgott,  Potetgn  Judgments,  436,  608. 
Id  Hayti,  the  Code  re  enacts  the  provisions  of 
the  French  Code.  CoDslani,  15S;  Moreau,na 
808;  Plgott.  Foreign  Judgments,  460. 

In  Mexico,  the  system  uf  redprociiy  has 
been  adopted  by  the  Code  of  1884  as  the  cov- 
erniniTprindrde.  Uotutant,  168;  Clunet,  1S91, 
p.  290. 

The  n|]e  of  redprodtj  llketvlae  appears  to 
have  generally  prevailea  In  Ikiulh  America. 
In  Peru,  foreign  Judgments  do  not  appear  to 
be  executed  without  examluing  tbe  merits, 
anlcas  when  reciprodly  Is  secured  by  treaty. 
Clunet.  IB79,  pp.  206,  267;  Pigott.  Foreign 
Judgmeuts.  648.  In  Chili,  there  appears  to 
have  been  no  legislation  upoD  the  subject;  but 
according  to  a  dedslon  of  the  supreme  court 
of  Santiago  In  1886.  "  Ibe  Chilian  tribunals 
■honld  not  award  an  exeauatur,  except  upon 


decisionsin  correct  form,  and  also  reserving  the 
general  principle  of  reciprocity."  Clunet.  1889, 
p.  ISo;  CoDsUat.  181,  "182.  In  Brazil,  [327 
foreign  judgmenta  are  not  esecuted.  unless  be- 
cause 01  tbe  country  In  wlilcb  tbey  were  ren- 
dered admitting  the  prindpleof  reciprodly,  or 
because  of  uptaett  of  tbe  goveromcnl  of  Bnuil, 
which  may  be  awarded  according  to  the  dr- 
cumslancL-s  of  the  case.  Conslant,  124  and 
noU;  Horeau,  no.  193;  Pigott,  Foreign  Judg- 
ments, C4S-M6;  Westlake.  iibi  tupra.  la  tbs 
Argeotine  Republic,  the  principle  of  reciproci- 
ty was  maintained  by  tbe  courts,  aod  was  at- 
flrnied  by  the  Code  of  187S.  as  a  condition 
»inegua  non  o(  the  execution  of  forcicQ  judg- 
ments, but  has  perbnps  been  moditled  by  lata' 
legislation.  Moreau.  no.  218;  Palomeque,  in 
Clunet.  18S7,  pp.  5B9-558. 

It  appears,  therefore,  that  there  la  hardly  a 
clTilize<t  nation  on  either  continent,  which,  by 
its  general  law.  allows  conclusive  effect  to  an 
execuloTj  foreign  jodgraent  for  tbe  recorery 
ot  mooej.  In  Prance,  atid  in  a  few  smaller 
states — Norway,  Portugal.  Greece,  Monaco, 
aud  Havti— the  meriu  of  the  controversy  ara 
revieweil  as  of  course,  allowinii  to  the  foreign 
judgmt'Qt.at  Ibe  most.no  mate  eSfcl  than  of  be- 
mg  prima  fncle  evidence  of  tbe  jiis'ice  of  the 
claim.  In  the  great  majority  of  the  countries 
OD  Ihe  coniineni  of  Europe— in  Belgium.  Hol- 
Innd.  Denmark,  Sweden,  Germ;iny.  in  manv 
cantons  of  Switzerland,  lu  Russiu  and  Poland, 
in  BouQianis,  in  Austriu  nod  lluugiiry  (per- 
haps in  Itiily)  and  in  Spaiu— as  well  as  io 
E^pt,  iu  Mexico,  and  Id  a  great  part  of  South 


of  that  couuti^  allow  to  tbe  juiiirnients 
of  Ibe  country  la  which  tbe  judgment  io  ques- 
tion is  sought  to  be  executed. 

Tbe  prediction  of  Mr.  Juiliee  5torv  (lo  g 
S18  of  bis  Commentarlea  on  the  Contlict  of 
Laws,  already  cited)  has  thus  been  fulfilled. 
and  the  rule  of  reciprocity  has  worked  itself 
tirmlj  into  the  structure  of  ioterualional  juris- 
prudence. 

The  reasonable,  if  not  the  necessary,  conclu- 
sloti  appears  to  us  to  be  that  Judgments  reDdered 
in  France,  or  in  any  olber  foreign  country  by 
tlie  laws  of  which  our  own  judgments  arc  re- 
viewable u|>on  the  merilB.  are  not  entitled  to 
full  credit  and  conclusive  effect  wbeu  sued 
upon  in  this  country,  but  are  primu  facie  evi- 
dence  only   ot  the  justice  of    the  plnioLlD's 

In  holding  such  ajudemeol.for  want  ['328 
of  reciprocity.  nottobecoQclusive  evidence  ot 
Ibe  merits  of  tbe  clnim.  we  do  not  proceed 
upon  any  theory  of  retalialiou  upon  one  per- 
son by  reason  of  injustice  done  to  auother, 
but  upon  the  broad  ground  that  interuatiooal 
Uw  is  founded  upon  mutuallly  and  reciprocity, 
and  that  by  the  principles  of  inlernntional 
law  recognised  in  most  civiltxed  nations,  and 
by  the  comity  of  our  own  counlry.  which  It  is 
our  judicial  duty  to  know  and  to  declare,  the 
judf^ment  is  not  entitled  lo  be  conMdcred  con- 
clusive. 

By  our  law  at  the  lime  of  the  adoption  of 
the  Constitution,  a  foreign  judgmeni  was  cod- 
Jildered  as  prima  facie  evidence,  aod  not  con- 
clusive. There  is  do  statute  of  Ihe  United 
States,  and  no  treaty  of  the  Dolled  Stales  wbb 


ElLTOX  V.  QUIOT. 


IW-SU 


Krmoce  or  wtth  mj  olbn  nation,  which  baa 
dunged  that  law,  or  bas  nuule  aoj  piorlston 
npon  tlie  aubject.  Xt  la  not  to  be  aupposed  ibat, 
if  u>7  alatute  or  ttcaty  bad  been  or  abould  be 
made.  It  would   recogniie  aa  ooncludTc  the 


Hkee: 


Hke  effect  to  our  own  JudgmenCa.  Id  Ibe  ab- 
aence  of  »tatut«  or  treaty.  It  appears  (o  na 
equally  UDwatreotable  1o  uanme  that  the 
comltj  of  the  Dulled  Siatet  requliea  anjtbing 

If  we  abould  bold  thla  judgment  to  be  eon- 
cluaiTe,  we  ahould  allow  It  an  effect  to  which, 
•appoaing  the  defendant'a  offeri  to  be  aiis- 
taioed  bj  actual  proof.  It  would.  Id  the  abeence 
of  a  apectal  trea^,  be  eotitled  in  hardly  any 
other  country  In  Chriatendom,  except  the 
country  in  which  it  was  rendered.  If  the 
jndgmeut  bad  been  rendered  In  thia  country. 
or  Id  any  other  outajde  of  the  jurladiclion  of 
^ance,  the  Trench  courta  would  not  ba*e  ex- 
ecuted or  enforced  It,  except  after  eiamtnloff 
Into  Ita  merila.  Tbe  very  Judttment  now  aued 
on  would  be  held  IncoudlusiTe  in  almost  an; 
other  country  than  France.  In  Snglaod,  and 
tai  tbc  colonies  lubjecE  to  the  Jaw  of  England, 
tbe  fraud  alleiced  lo  lia  procurement  would  be 
*  aufScient  ground  tor  dlsregnrdlDg  it.  In  tbe 
couru  of  nearly  every  other  nation,  it  would 
beaubject  to  reexamination,  either  merely  be- 
cause it  was  s  foreign  Judgmeul,  or  becauae 
Judgments  of  that  nation  would  be  re-examln- 
able  la  tbe  coona  ot  France. 
220]  'For  theae  reasons,  in  the  action  at  law 
tbe  Judgment  is  rcTeraed,  and  the  cause  re- 
manded to  the  circuit  court,  with  directloos  lo 
•et  aside  tbe  verdict  and  to  order  a  new  trial. 

For  the  same  reasons,  in  the  suit  in  equity 
between  these  parties  the  foreign  judgmoul  is 
~   '  a  bar,  and  therefore  the  decree  dismiaaing 


Mr.  CAi«fJtfift'<x  Fuller  dissenting: 
Plaintiffs  brought  their  action  on  a  Jud^ 
ment  recovered  by  them  agalnsl  (he  defend- 
ania  in  the  courta  of  France,  which  courts  liad 
jarladiction  over  person  and  subject  matter, 
and  Id  respect  of  which  judirmeut  no  fraud 
was  allegea,  except  in  particulars  contested  in 
aud  considered  by  the  Frencrh  courta.  The 
qneslion  is  whether  undertbeseclrcumstFLDces, 
and  in  the  abeence  of  a  treaty  or  act  of  Con- 
gress, thejudgment  is  re-exam  I  cable  upon  Ibe 
merlls.  This  question  I  regard  as  one  to  be 
determined  bv  the  ordinary  and  settled  rule  In 
reepeci  of  allowtog  a  parly  who  has  had  an 
opportunity  to  prove  bis  case  In  a  competent 
court  to  retry  It  ou  the  merlls;  and  it  seems  to 
me  thai  the  doclrloe  ot  rttjvdicata  applicable 
lo  domestic  Judgmenta  sbould  be  applied  to 
foreign  Judgments  as  well,  and  reals  on  the 
nme  general  ground  of  public  policy  that 
there  should  be  au  end  of  litigation. 

Thia  application  of  the  doctrine  Is  In  accord- 
ance with  our  own  Jurisprudence,  and  It  is  nol 
necesaary  that  we  should  hold  it  to  be  required 
byaoroerule  of  iDlerDBtlonal  law.  The  fun- 
damental principle  concerniDg  judgmenis  Is 
that  dliputeaare  finally  delermined  by  them, 
and  I  am  tmabk  to  perceive  why  a  Judgment  i 
1  Jt>  D.  8. 


■n  perionam  which  la  not  open  to  question  on 
the  ground  of  want  of  Jurisdiction,  either  lo- 
trloslcally  or  over  tbe  parlies,  or  of  fraud,  or  oa 
any  other  recognized  ground  ot  impeachment, 
abould  not  be  held  xnter  parta,  though  re- 
covered abroad,  conclusive  on  the  merits. 
'Judgments  are  executory  wbileuDpald,[230 
but  in  this  conn  try  execution  is  not  given  upon 
foreign  Judgment  as  euch,  It  being  enforced 
through  a  new  Judgment  obtained  In  anaclioD 
brought  for  that  purpose. 

The  principle  that  requires  lltinllon  lo  b« 
treated  as  terminated  by  final  judginent  prop- 
erly rendered  is  as  applicable  to  a  Judgment 
proceeded  on  In  inch  an  action  as  lo  any  other. 
and  forbids  tbe  allowance  to  tbe  Judgmeat 
debtor  of  a  retrial  of  tbe  orlgioal  cause  ot 
action  aa  of  right,  in  dlsregara  of  Ibe  obllga- 
tloD  to  pay  arlsingon  the  Judgmenl,  and  of  the 
righla  acquired  by  the  Judgmeot  creditor 
thereby. 

Tbat  any  other  couclutlon  ia  inadmissible  li 
forcibly  illustrated  bytbecaseinband.  Plnln- 
liffs  In  error  were  trading  copartners  fn  Patla 
as  well  as  In  New  York,  and  had  a  place  of 
business  In  Paris  at  the  time  of  these  trant- 
aclloDS  and  of  the  commencement  of  the  suit 
against  them  In  France.  The  subjects  of  the 
suit  were  commercial  transactioos  bavlDg  their 
origin  and  partly  performed  In  France,  under 
there  made,  and  alleged  to  be  modi- 


sold  to  them  there.  They  appeared  generally  In 
the  case,  without  protest,  and  by  couDlerclaiml 
relating  lo  the  same  general  course  of  buslnese, 
a  part  of  them  only  connected  with  the  claim* 
against  Ihem,  became  actor*  In  tbe  suit  ami 
submitted  to  the  courts  their  own  clalma  for 
affirmative  relief,  as  well  as  the  claims  against 
them.  The  courta  were  competent  andtber 
look  tbe  chaocea  of  a  decision  in  tbeir  favor. 
Aa  traders  In  France  they  were  under  the  pro- 
tection of  ita  lawB  and  were  bound  by  it^  laws. 
Its  commercial  usages,  and  Its  rules  of  pro- 
cedure. The  fact  that  they  were  Americans 
and  the  opposite  inrlles  were  citizens  of  France 
ia  immaierial,  scd  (here  is  no  suggeslion  on  the 
record  tbat  those  courts  proceeded  on  any  other 
ground  than  Ihat  all  litigants,  whatever  their 
oalionalitv.  wereentilled  toequaljii^tlcelhere- 
in.  If  plaintlffstn  error  bad  succeeded  to  their 
cross  suit  and  recovered  Jiidgment  against  de- 
fendants in  error,  and  baa  sued  tbem  here  OH 
tbat  ludftment,  ilefendants  in  error  would  not 
bavebeeu  permitted  lo  say  tbat  the  judgment  In 
France  was  "nnlconclusive against  them. [231 
Ab  it  WHS,  defendnnts  Id  error  recovered,  and 
I  think  plaintiffs  in  error  are  not  enlilled  lotir 
their  fortune  anew  before  tbe  courta  of  thia 
country  on  the  same  matters  voluDtarily  sub- 
mitted by  Ihem  to  tbe  decision  of  the  foreign 
tribunal.  We  are  dealing  with  the  Judgment 
of  a  court  of  a  civilized  country  whose  laws 
and  systems  of  justice  recognize  the  general 
rules  In  respect  to  property  and  righla  between 
man  and  man  prevailing  among  all  civilized 
peoples.  Obviously  the  last  persons  who 
should  be  beard  lo  complain  are  those  who 
Identified  ihemselvee  with  the  busiuess  of  that 
country,  knowing  that  all  their  transaclion* 
there  would  be  subjecl  to  the  local  taws  and 
mode*  of  doUig  budncM,    The  French  courU 
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tppe«r  to  bsTe  acted  "judlcUlf,  hooealt;,  aod 
witb  tbe  Inleotion  to  trrlTe  at  tbe  righi  cod- 
cluBioD;"  and  &  reault  thui  reacbcd  ought  Dot 
to  be  dliiurbed. 

Tbe  followiDg  view  of  the  rule  In  England 
WBB  eipmsed  b;  Lord  Heracbell  id  Jfouvutn  v. 
Kretman.  L.  R.  IG  App.  Caa.  1,  9.  quoted  in 
the  prtDC[pal  opicloD:  "The  principle  upon 
whlcb  I  think  our  enfoTCemenC  of  foieigo  judg- 
raeots  must  proceed  U  iblc  that  in  a  court 
of  i-ompetent  lurisdictloo,  where  according 
to  Its  established  procedure  thenbalc  merils  of 
the  case  nere  open,  at  all  events.  1o  tbe  parlies, 
however  much  tbej  may  have  failed  to  take 
advan1n;;e  of  tbem,  or  may  bave  waived  any 
of  tbeir  rights,  a  flual  adjudication  bss  been 
(tiveD  iliiit  a  debt  or  obllgailoa  exiiU  which 
cnnnol  tbtrentter  Id  that  court  be  disputed,  and 
can  nnlv  bo  questioned  in  an  appeal  to  a  lilgher 
tribiiiini.  lu  such  a  case  it  may  well  be  aaid 
that  frivin):  credit  to  tbe  court  of  another 
country  we  are  jirepared  to  take  the  fart  that 
Bucb  ndjudicalion  baa  been  made  as  estaliliah- 
Ing  ibe  exigence  of  a  debt  or  ohligatioti," 
But  In  Ibal  conueclion  ilie  nb!>er*alione  made 
bj  Mr,  Justice  Btiickburn  to  Godarit  y.  Qraj/, 
L.  R.  6  Q  B.  189,  148,  and  often  referred  to 
with  approval,  tnay  luefully  again  t>e  quoted: 

"It  19  not  an  admitted  principle  of  the  law 
of  oalions  that  a  stale  is  bound  to  enforce 
within  its  teriitoriea  the  judgments  of  a  foreign 
tribunal.  Several  of  the  coDlinental  notions 
(Including  France]  do  not  enforce  the  Judg 
232]  men's  of  other  countries,  'unless  where 
there  are  reciptocal  treaties  to  that  effect.  But 
in  Enulnnil  and  in  those  stales  whlcb  are  gov- 
erned by  the  common  law,  such  Judgments 


very  well  <-tated  bv  Parke,  B.,  in  Williami  i. 
Joite*.  13  Mees.  &'W-  603:  •  Where  ai-ourt  of 
competent  jurisdiction  bad  adjudicated  a  cer- 
tain sum  10  be  due  from  one  person  to  ao' 
Other,  a  legal  obllgatioa  arises  to  pay  that  sum. 
on  ivhicb  BD  action  of  debt  to  enforce  the 
judgment  may  be  maintained.  It  is  in  this 
way  that  the  judgments  of  fureign  and  coIo- 
□isl  courts  are  supported  and  enforced.'  And 
taking  this  as  the  principle,  it  seems  to  follow 
that  HDytbiog  which  oegatiTes  the  eiisienceof 
that  legal  obligaliou,  or  excuses  ilie  defeudac! 
from  A  performance  of  It.  must  form  a  good 
defense  to  'be  ncUou.  It  roust  be  open,  there- 
fore, to  the  defendant  lo  show  that  the  court 
which  proDOUDced  the  judgment  bad  not  juris- 
diction to  prouounce  it,  either  because  they 
exceeded  the  jurisdiction  given  to  them  by  the 
foreign  law,  or  because  he,  the  defendant,  was 
notaubjectto  tbst  juriaillctioD:  andso  far  tbe 
foreign  judgment  must  beeiaminable.  Proba 
My  the  aefentlant  may  show  that  the  judcment 
was  obtained  by  the  fraud  of  tbe  plaintiff,  for 
that  would  show  that  the  defendant  was  ex- 
cused from  tbe  performance  of  an  obligation 
thus  obtained^  and  It  may  he  that  where  tbe 
foreiin  court  baa  knowingly  and  perversely 
disregarded  tbe  rights  Kiven  to  an  English  sub- 
ject i'j  English  law,  that  forms  a  valid  excuse 
for  disregarding  tbe  obligation  thus  imposed 
on  bliD;  but  we  prefer  lo  imitate  tbe  caulinn 
of  the  pi«acnl  Lord  Chancellor  in  Cattri^e  v, 
imrU,  L.  B.  4  H.  L.  440.  and  to  leave  those 
queatlona  to  be  decMtd  when  the;  eriae,  only 


observing  in  Ibe  present  caae,  ea  In  that  'tbe 
whole  of  the  facta  appear  to  hare  been  inquired 
Into  by  the  French  courts,  judicially,  honeKtly, 
and  with  tbe  Intention  to  arrive  at  the  rigbl 
conclusion,  and  having  beard  the  facts  as 
stateii  before  them,  they  came  to  a  coDclusinu 
which  iustlQed  them  In  France  In  decldinc  •• 
they  did  decide.'  .  .  .  Indeed,  it  te  diffl 
cult  to  understand  how  the  common  course  of 
pleading  is  consistent  with  any  notion  that  tbe 
judgmeai  was  only  evidence.  If  tbai  wereao. 
ever)  count  on  a  ■foreign  judgment  musl[:i3i{ 
bedemuimble  on  that 'frrouod.  The  mode  of 
pleading  sbowa  that  the  Judgment  was  con- 
sidered, not  as  merely  pilma  facie  evidence  of 
that  cause  of  action  for  wliicb  ibe  judgmeikl 
waa  given,  hut  as  iiKlf  giving  rise,  at  least 
prima  facie,  to  a  legal  obligation  lo  obey  that 
judgment  and  pa^  the  sum  adjudged.  Thk 
rauy  seem  a  icchnical  mode  of  dealing  with 
tbe  question,  but  in  truth  it  goes  to  the  root  of 
the  matter.  For  if  tbe  judgment  were  merely 
considered  as  evidence  of  the  orlifinal  cauK  of 
action,  it  must  be  open  to  meet  it  by  any  coun- 
ter evidence  negativing  tbe  existence  of  thai 
original  cause  of  action.  If.  on  the  other 
hand,  there  is  a  prima  facie  obligation  lo  ot>ey 
the  judgiiient  of  a  tribunal  having  Jurisdictloo 
over  the  party  and  the  cause,  and  to  pay  the 
sum  decreed,  the  question  would  be,  whether 
it  waa  open  to  the  unsuccessful  party  lo  try 
tbe  cause  over  agaiD  in  a  court,  not  sitting  hs 
a  court  of  appenl  from  Ibat  which  gave  the 
judgment,  Iii!i  quite  clear  that  this  could  not 
he  done  where  tbe  action  is  brought  (in  the 
judgment  of  an  Eogltsb  tribunal:  and,  on 
principle,  it  seems  the  same  rule  ahould  apply, 
where  it  ia  brought  on  that  of  a  foreign  trl- 

In  any  nspecC.  It  Is  difficult  to  see  why  rigbla 
acquired  under  foreign  judgments  do  not  be- 
long lo  Ibe  category  of  private  rights  acquired 
under  foreign  laws.  Now  the  rule  is  univer- 
sal  in  this  country  that  private  rights  acquired 
under  tbe  laws  of  foreign  elates  will  lie  re- 
spected and  enforceil  in  our  courts  unless  con- 
trary to  the  policy  or  picjudicial  lo  the  iuler- 
esia  of  tbe  slate  where  this  is  sought  to  be 
done;  and  although  tbe  source  of  tbia  rule 
may  bave  been  tbe  comity  cbsr.cterizing  the 
intercourse  between  nslions.  it  prevails  lo-day 
by  its  own  strength,  and  the  right  to  the  ap- 
plication of  the  law  to  whicli  Ihe  parllcukr 
transaction  is  subjpct  ia  a  juridical  right. 

And,  without  going  inlo-  tbe  rcflnements  of 
the  publicists  on  the  subject,  it  appears  to  me 
that  tbat  law  finds  autborilative  expressioa  ia 
tbe  judgments  of  courta  of  competent  jurisdic- 
tion over  parties  and  subject- matter. 

It  Is  held  by  tbe  majority  ol  tbe  court  Ihat 
defendants  cannot  be  permitted  to  contest  the 


*ln  fact;  and  the  specialsrounds  relied  001234 
Ateteriatiia  rejected,  fn  respect  of  the  last  of 
these.  Ihat  of  fraud,  it  is  said  that  It  la  unneces- 
saiT  in  Ibis  case  to  decide  tthelher  certain  de- 
cisions cited  in  regard  to  Impeaching  foreign 
judgments  for  fraud  could  l)e  followed  con- 
sistently with  our  own  decisions  as  to  impeach- 
ing domestic  judgments  for  that  reason,  "be- 
cause there  la  a  diitlnct  and  Independent 
gtunnd  upon  which  we  an  satiafltvl  that  Ibe 
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comity  of  our  Hitloo  doe*  not  require  as  to  ^  Ocnprnlavemicnistfaitta JudrraeotlslrreBuur 
glTO GoncluKive effect  to  tbe  JudgmeDls  of  Ibe  anilvoMiioileiitcrca  wltliout«ny  JurWIotloDbr 
eonrt*  of  Fr«nce,  ud  ttat  ground  Is  the  want  *""  <«>"1  'o  onier  it  on  tJie  latii  anri  I'luadiDga, 
Of  redprocity  on  the  pert  of  Frmnce  as  to  (he  nreawrmenuonlyol  hgalcoi.duNoii.. 
effect  to  be  flven  to  the  judnnieots  of  Ihta  end  ••  To  "frenttholmpeachlDRoI  »(oTel«o  Jua«- 
otber  foreign  countrie..''  ind  Ibe  conclusion  ?,?l"^",^!i!?"'''?*^'''^''*  fnwdmuitli. 
tauiiouD(^tobe"thal  JodgmenU  rendered  .  ^?r.'; '"^i^^^  ^  ^^,  *,  ^ 
h  Prance  or  in  any  other^oS^n  conntry  by  \iUVorr,."n^S.^o^SVK2f.^.'^^tS 
^lawi  of  which  our  own  Jadgmente  are  re-  «,«»  or  ot  tlie<lereDd«nt,ootall«rin«rniu<lm 
Viewable  upon  the  merlu,  are  not  enUtled  to  proourlnr  It,  or  other  apecUi  RrouDd  (or  not  al- 
fuucnxllt  aad  conclualTC  effect  when  micd  ap-  lowjoBtttull  effect,  buiaetilns  up  ibe  aainede- 
on  in  thiscountry,  but  are  prima  fade  CTldence  lenecewbioh  ime  pleaded  and  mlsbc  hove  been 
only  of  the  juiilce  of  the  plainlUTs  claim."  titad  in  the  foreliro  court,  and  ait«mpilntr  to  re- 
in otbecwords.tliatallbougta  no  tpecial  ground  opotand  try  anew  the  whole  merlla.  cannot  ba 
ezlati  for  impMcbloe  the  original  Justice  of  a  allowed,  alnoe.  Iir  ibe  law  of  England,  preTaliins 
Jodgrocnt.  such  aa  want  of  Jurladlcaon  or  "■  p"*!^  •  Ju'^Bn'ent  <«  an  American  court, 
Kild,  the  right  to  retry  tbe  meritBof  the  orlgl  "";?'"  "*[" S*""JS^''°"-  '"'"'*'  *"  '^""'*'  '"" 
nal  ciiuee  at  Targe,  defendant  being  put  upSn  «■"<><»■>'>"«"«  "^""^ 
proving  those  mertta,  should  be  accorded  In  [No.  IB.] 

every  suit  on  judBmenti  recovered  in  countries     .        ,  „   ,     „   , ,   .„.      n    . .  .  , 

wbeK  our  owD  fudRment.  are  not  given  full  ■^'TWd  Ifovember  10  1^1893.    DtetM  Junt 

effect,  on  that  grounit  merely.  ^'  ^'"°- 

.i.^*^""' ^'*i''  ?'y,"»«''t  *«  tbe  Propoaltlon  JN  ERBOBtoiheCircultCourtorthe  United 

Ijiat  bewuM  by  legirfaUon  and  judicial  deci-  1  gjaiM  tor  tbe  Northern  DUIrlct  ol  Ohio,  to 

rinn  in  France  Ibal  effect  to  not  there  given  to  „,ig„  ^  judgment  aaslainingademurrer.  and 

Judgments   recovered   in  this  country  which  infavoro?  JamesB.  McMulleneloi.  plainliffa, 

•J^m'!!?   "    OBrJurispri.dei.ce.    we    think  „«iDsi  SamueU.  Hit.hie.  defendant,  for  the 

^^^  ^J,'."","'  JulSn-enW  wherever  recov-  ,^„„m  q,  ^  ,„„|      judgment  rendered  in  tbe 

nrt  (aubjert.  of  course   to  the  recoRnlwd  ei-  pro^nce  of  Ontario  and  dominion  of  Canada. 

ceptiona),  therefore  we  should  pursue  tbe  same  ^  mmted 

te.;;  TsSs'if  t^™  '^,  ',°'^'?",?  ^  "«•  ■»«  ^aw, « red.  i^p.  «o>. 

rreoch    tribunals.      The   appllralion    of    the 

doctrine  ot  ru  jvdieala  does   not  rest  in  dis  Statement  by  Mr.  Jy*tiu  Or»y! 

cietion;  and  it  is  for  <be  goverameot,  and  not  ThU  was  an  action  brouRhi  ffeplember  31. 

tor  its  couriB,  to  adopt  the  principle  of  retor-  igga   [„  ,i,e  circuit  court  of  the  United  States 

don.  If  deemed  under  any  clrcumstancea  do  f^r  ,i,e  nortbern  di»trict  of  Ohio,  bv  James  B. 

Urable  or  necessary.     ,       ^      ,      .         ^    ,,  MrMiilleo.fl  eillzenot  thealaleof  fllinols,  and 

As  the  court  exprtssly  atMlains  from  dedd  George  W.  McMul]en,adllzenof  theptovlnco 

tag  whether  the  judgment  U  impeachable  on  „(  Ontario  in  (he  Dominion  of  Caoada,  ajrainst 

tbe  ground  of  fraud.  I  refraiD  from  any  ob-  ^„^y^i   j.  Riwtie,  a  dilzen  of  iLe  aioie  of 

■ervattODS  on  that  branch  of  the  case.  oiiio,  upon  a  Judgment  for  tbe  "suro  1330 

»8a)     'Mr.   ^»it.'«  Hm-Iu.    Mr.   JwlUt  of  J^.OW  recovered  by  ibe  plaintiffs  agaiiitt 

Br«v^r.  and  Mr.  Jvttitt  J*ekMn  concur  ^^^  ^^}^^''''^  J"^  ^^^^"^T^  ».  1888.  in  the 

In  this  dissent  queen  a  bench  division  of  the  high  court  of  Jus- 

tlce  for  the  province  of  Oniario, 

Tbe  petition  alleged  tbat  by  a  contract  <D 

BAHUEL  J.  BITCBIB,  Bff.  in  Brr.,  writiug.  dated  January  IS,  leSB.  theplaioilffB, 

e.  being  the  ownersof  SlOflrst-mortgagebondsof 

JAMES  B.  Mcmullen  rr  AL.  tbe  Central  Ontario  Kailway  a  corporation  of 

the  province  of  Ontario,  tot  $1,000  each,  and 

.Ptean  r   R>»»««-'>»i  uK-siai  o(  certain  conpons  thereof,  amounling  to  the 

.Bee  8.  C  HepoHer  •  ed.  MWrt.)  ^^^  ^,  171,250/ agreed  to  sell,  and  Ibe  defend- 

Qmpttenn/ of  eourt-avUioHlf,  ef  attorn/^—  ""»    'S^f^   ">    P'l''=''^/*i„'Jf^  '!?1''',"fl'' 

tXnta™  ippearance-g»r,^ravt»n»2-  coupons  for  the  price  of  »310.000  of  the  fully 

impeaehing   firtim     iudffment-dsftnM    of  Paid-up  slock  of  the  Caoadfan  tapper  Com- 

^^v^        a   J     -w      J    r             V           J  pany,  a  corporation  of  llie  state  of  Obio;  that 

on  the  same  day.  In  part  performance  of  tbe 

L   An  allecetioa  hi  a  complaint  tbataoouHlsa  contract.  Ibe  defendant  accepled  five  bills  of 

tvlT  and  lawfullf  oonaUtuted  court  of  record,  eicbaD<;e  for  (C.OOO  eacb,  driiwa  by  one  of  tbe 

havlngr  JurtedlcilonoTerallclvIl  matters,  and  an  plaintiffs,  payable  to  the  other plalnllS'a  order, 

BdmiaaionrntbeansiierUiattheault  vsabrouBht  at  tbe  Bank  of  Montreal  at  Plclon  In  the  prov- 

n  that  court.  eatabUib  the  oompetenor  of  tbe  iuce  of  Ootario,  on  July  1.  lH86,witb  an  Ic- 

"""*■  doreemeot  therein)  that  Ibe  Ave  bonds  of  Uio 

&   Wbere  an  answer  ezprenlr  admlta  tbat  certain  Central  Ontario  Rallwav  attached  to  tbe  bills 

Mtorneraentered,  or  undertook  10  enter,  the  ap-  i,ere  to  be  delivered  lo 'the  defendant  ui-on  his 

l>nrance  of  defendaut^d  does  not  aUen  that  p^jiog  ,be  accepiarces;  and  It  was  agreed  that 

2=::!!!  "Il"  L^'i^Ji'"'  *"  '^■'*'*'  t^e  payment  by  Ibe  defendant  of  lEo«  bill. 


taidered  as  oavment  of  a  like  sum 
M.    wnera  tbe  answer  In  one  action  ataooe  that  de-    ^         the  "conlract    andlhe  deliverv  bv  the 

^'!'and"S'r^t'al^^'Thr'bI''d"r:;d'S    Pp-'l^  "t  tbe  Ud.  attached   to    the 'bill. 

MmpnMon.  be  wiu  be  taken  to  have  voluntarily    «1">"1<'  I*  considered  as  a  delivery  of  »  many 

■abmttted  UmMlf  to  the  JurlvdlotfoD  of  tbe    bonds  under  the  contract. 

•oun.  The  petition  further  alleged  that  betoTcO^ 
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tober  B,  1B87.  all  tblugt  necewBiy  to  entitle  tbe 

ElainttlF  10  (be  perform&nce  of  tbe  contract  had 
appened,  sod  tbeclnintiffsnere  ready  lo  per- 
form it  on  tbelr  part,  and  tbe  defeodsQl  neg- 
lected aod  refused  to  perform  ft  od  his  part; 
and  Ihat  od  that  da;  tbe  plainllff  commeQced 
an  action  in  the  queen's  bench  division  of  the 
high  court  of  juglice  for  Ootario,  "  a  duly  and 
lawfullj  coDstituted  court  of  record,  Caring 

iurisdlction  over  all  civil  and  criminal  matiers 
D  and  for  that  part  of  tbe  Dominion  of  Canada 
called  the  province  of  Ontario."  and  caused  a 
writ  of  lummons  to  be  pereooallj  served  upon 
thedefendant  OD  Novetaber  t*,  1887;  and  that 
on  November  29.  18H7,  tbe  defendant  "diilj 
eotercd  bis  appearance  in  said  action  Id  said 
court/'  that  thai  aclloo  naa  brougbt  upon  the 
conlract  aforesaid,  and  that  tbe  plainliSs,  in 
237]  tlieir  alalement  of  claim,  •■'duly  deliv- 
ered to  said  defendaot  or  bit  dulv  consiiiuied 
■olicitora  and  atlomejs.  in  accordance  with  the 
laws  of  said  province  of  Ontario,"  prayed  for 
BpeciQc  performance  of  the  conlracl,  or  for 
damages  for  tbe  breach  (hereof. 

Tbe  petition  further  alleged  that  in  that  ac- 
tion, on  November  26,  1887,  Ibo  defendant,  in 
accordance  wilb  those  law?,  delivered  (o  tbe 
plainllffs  bia  Rnswer,  denying  the  atlrgationa 
of  (be  plaintiffs'  claim,  and  averring  Ibat.  tje- 
iore  tbe  makiog  of  (he  conlruci  aforesaid,  tbe 
plaintiJs  Jointly  and  tbe  defendant  were  each 
the  onnera  of  a  large  number  of  Ihe  bonds  of 
tbe  Central  Onlarlo  Railway,  and  agreed,  m 
order  the  better  (o  eSecl  a  sale  of  all  tbe  bonds,  I 
tbal  Ihe  piainlifls'  bonds  should  tie  assigned  to  ■• 
Ibe  defendant,  in  order  lo  enable  him  to  deal 
witb  tbem  as  the  apparent  owner,  accounting 
to  ibe  plainliffa  for  tbelr  share  of  (be  proceeds; 
that  the  contract  aforesaid  was  executed  in 
order  to  carry  out  that  uoderstundiog,  and 
that,  if  it  purported  to  be  an  absolute  sale  lo 
him  of  (he  plaintiffs'  bonds  for  a  certain  sum 
to  be  paid  by  blm.  it  did  not  faithfully  express 
tbe  aBreement  between  tbe  parties,  and  should 
be  reformed;  tbat  It  was  no  part  ot  the  agree- 
ment that  be  should  pay  the  plalatifts  any 
money  in  respect  of  tbe  assignment  until  he 
bad  sold  (he  bonds  and  received  tbe  proceeds; 
that  tbe  defendant's  acceptances  were  given 
solely  for  the  plaintiffs' accommodatioQ;  and 
tbat  the  defendant  had  not  sold  any  of  tbe 
bonds,  altboagh  be  had  used  bis  best  endeav- 
ors to  do  so. 

Tbe  petition  further  alleged  tbat  on  Decern 
ber  18,  1B8T,  Issue  was  joined  upon  tbat  an- 
■wen  Ihat  on  February  29,  1888,  tbat  action 
came  on  for  trial  to  said  court,  and  Judgment 
was  rendered  that  (he  plaintiffs  recover  of  the 
defendant  tbe  sum  of  |238,000  and  costs;  tbat 
the  Judgment  was  unreversed  and  unsatisfied, 
In  wholig  or  In  part;  and  (bat.  by  reason  of  tbe 
premises,  tbe  defendant  became  indebted  lo 
the  plainllffs  in  ibai  sum.  witb  interest,  and, 
although  payment  bad  been  demsuded,  had 
Dot  paid  the  same  or  any  part  thereof. 

To  tbia  action  on  tbe  Judgment,  tbe  defend- 
ant Sled  an  answer  containing  the  following 
■tatements: 

The  defendant  "admits  tbat  on  January  18, 
238]188a,  be  entered  *into  a  contractin  writ 
log  with  the  plaimiffg" — a  copy  of  which  was 
made  part  of  tbe  answer,  sbowlnglhat  it  was  a 
contract  of  nle  ud  puicbaie,  u  klleged  1b  the 
lU 


petition,  and  that  the  bonds  and  coupons  wen 

(o  lie  delivered,  and  the  i  rice  paid,  at  (he  Bank 
of  Montreal  atPicton.  'Andbedeniestbat  ha 
entered  Into  any  other  contract  In  writing  with 
them  upon  any  subject  or  touching  any  mailer 
In  contention  in  this  action. 

"He  admits  tbat  an  action  was  commenced 
against  bim  in  tbe  province  ot  Ontario,  Can- 
ada, for  the  general  purpose  staled  in  Ihe  peti- 
tion, and  ihat  service  of  a  summons  waalo 
form  made  upon  bim  In  Summit  county,  Ohio, 
and  tbat  certain  attorneys  entered,  or  under- 
took to  enter,  the  appearance  ot  (hi*  defendant 
in  said  action. 

"He  admits  tbat  a  formal,  but  an  irregular 
ami  void.  Judgment  wasentered  up  against  him 
in  said  court  on  or  about  the  28tb  day  ot  Feb- 
ruary. 1888.  which  Judgment  was  entered 
without  his  knowledge  and  in  his  absence,  and 
witbout  any  hearing  wliatever. 


petition. 

"And  for  a  further  defense  (bis  defendant 
alleges  (hat  (he  said  cootract  entered  into  be- 
tween tbe  parties  was  entered  into  for  the  pur- 
poses stated  in  bis  answer  in  auid  original  ac- 
tion in  the  province  of  Ontario,  and  for  no 
other  purpose;  that  (he  contract  was  altogether 
an  accommodation  contract,  made  between  tbo 
parties  with  the  full  understanJing  and  agree- 
ment that  it  was  never  to  lie  iterformed  Im- 
tween  tbem;  that  it  was  made  for  tbe  accom- 
modation and  convenience  of  the  plaintiffs,  to 
enable  them  lo  make  use  ot  the  bonds  described 
in  the  petilion,  and  to  aid  them  in  the  ralsinf 
of  money  thereon. 

"And  this  defendant  further  alleys  that  tba 
said  plaintitTs  did  not,  at  the  time  stated  la 
the  petition,  nor  at  any  other  time,  ever  undet- 
Lake  lo  or  In  tact  perform,  aald  contract  upon 
their  part,  or  any  part  thereof.  Tbey  never  at 
any  time  demanded  performance  upon  the  part 
ot  (his  defendant  of  said  con(ract.  unless  tha 
bringing  ot  ssid  action  was  a  demand  of  such 
performance.  They  never.at  any  time,  Tendered 
tbe  bonds  *or  coupons  In  tbe  contract  [230 
and  in  the  petition  mentioned  to  this  detend- 
ant,  and  tbev  never  delivered  anv  of  tbe  aald 
bonds  to  this  defendant,  nor  did  they  ever 
make  delivery  nor  attempt  lo  make  delivery  of 
said  bonds  In  accordance  wilh  tbe  (erms  of 
said  written  cociracl,  the  said  plainiiffa  well 
knowing  at  all  limes  what  the  real  purpose  of 
said  contract  was,  and  tbat  the  same  was  not 
to  be  performed  upon  tbe  part  either  of  tba 
plaintiffs  or  of  (bis  dcfendanL 

"This  defendant  says  that  he  was  not  present 
at  the  time  that  said  pretended  Judgment  waa 
rendered;  but  he  states  the  fact  to  be  that  there 
were  no  tacts  existing  or  presented  to  the 
court  which  Jostifled  luch  Judgment;  that  no 
bonds  nor  coupons  were  brougbt  into  court 
for  delivery  to  this  defendant,  nor  are  any 
bonds  or  coupons  upon  deposit  in  the  office  of 
(he  clerk  of  said  court,  or  in  any  other  deposi- 
tary, to  be  delivered  to  the  defendant  upon  the 
performance  of  said  contract  upon  his  part,  nor 
is  it  in  Ihe  power  of  the  said  plalniiSs.  or  either 
of  them,  to  mnke  such  delivery." 

The  defendant  further  allegea  tbat.  tt  be 
were  compelled  to  pay  tbe  Judgment,  he  would 
be  compelled  to  pay  It  wlibont  an.v  consider- 
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■tlon  whaterer;  tii«t  hj  tba  wrongful  act  of 
tbe  p]afDtlff»  be  wm  compelled  to  psT  tbree 
Mill  of  excbaoKS  of  fS.OOO  each,  whleb  tht 
plaintiSB  liul  deliTerad  to  bona  fide  pnrdiaMn: 
Uiat  be  nerer  recctred  but  ten  of  tbe  booda; 
tbat  tbe  condlliona  of  tbe  contract  were 
dependrat  cooditiona;  and  tbat  the  pUIntiffa 
had  not  performed  ttadr  part  of  Ihe  coDttact. 

The  deteDdaot  alao  "daolei  tbatao;  bearing 
occurred  before  laid  court;"  and  "deoles  tbat 
there  wa«  aoy  ibowlng  made  by  the  plaintiSB 
of  ibelr  readinen  or  tbeir  abllltT  to  perform 
tbeir  coDirsel:  but  lajBihat  said  judgmeot  was 
irreftular  and  wirbout  evidence,  without  per- 
formance upon  tbe  part  of  tbe  pbuDtiffi.  en- 
tered up  agalDBt  him  In  hia  abseDce,  without 
hia  knowlMge,  and  without  anj  jnrisdictloo 
or  Buthoritf  bo  tbe  part  of  tbe  court  lo  enter 
■ucb  a  Judf  ment  upon  the  facta  and  upon  tbe 
pleadin^n  in  said  action," 

Tbe  plaintffli  demurred  to  tbe  answer,  "be- 
caiue  tbe  aame  does  not  state  facia  aufflcient  to 
2401conitltutekdetenae."  The 'circuit  court 
auatained  tbe  demurrer,  and  rendered  judgment 
for  the  plalDllfh  for  tlte  sum  sued  for.  with 
Interest  and  coats.  41  fed.  Rep.  602.  Tbede- 
fendant  sued  out  this  writ  of  error. 

Metrn.  4ereml»b  M.  Wllaon  and  Bam- 


Jfr.  Jvttiet  Gnv  delivered  tbe  opinion  of 
the  court: 

The  Judgment  of  tbe  CaDadlsa  court  \%,  be- 
jond  all  doubt,  sufficient  loauppoit  this  action, 
unlesa  it  Is  lucceMfully  impencbed.  Testing 
tbe  answer  la  this  case  by  tlie  rules  laid  down  ' 
in  Hilton  v.  Quyot,  just  decided,  no  adequate 
Round    for    impeaching    that    judgment    is 

Upon  this  retxird,  tbe  queen's  bench  divlsioD  | 
of  tbe  higb  court  of  justice  of  tbe  province  of 
Ontario  must  be  taken  to  have  been  a  compe- 
tent court,  so  far  as  the  subject-matter  or  cause 
of  action  was  concerned,  to  eniertain  juri^Jic- 
tloD  of  the  action  broufcbt  befote  it  bj  Ibe 
plaintiffs  BfcaiDst  tbe  defeodaat.  The  petition 
In  tbe  present  case  alleges  tbat  tbe  ptaiotitls 
brooght  in  tbat  court,  described  as  "adulj  and 
lawfully  constituted  court  of  record,  having 
Jurisdiction  overall  civil  matters"  in  and  for 
the  province  of  Ontario,  an  action  upon  a  cer- 
tain contract  in  writing  between  Ihe  parties. 
Tbe  defendant,  in  his  answer  to  this  petition, 
expreaalj  admits  thai  "an  action  was  com- 
menced tninit  bim  in  tbe  prorince  of  OnUrio, 
Canada,  for  the  general  purpose  slated  in  the 
petition."  Tbe  competency  of  the  Canadian 
court  must  therefore  be  deemed  to  be  admit- 
ted^ and,  indeed,  was  bardlf  denied  at  tbe  bar. 

GiTlng  to  (be  answer  the  construction,  most 
faTorable  to  the  defendant,  of  setting  up  two 
distinct  and  independent  defeDses  separated 
by  tbe  words.  "And  for  a  further  defense," 
there  Is  notblDg  In  It  to  show  that  the  Caoadian 
court  had  not  Jariadletlon  of  tbe  persoc  of  the 
defendant.  TJie  Brst  part  of  tbe  answer  ez- 
preasly  admits  that  "certain  atlorneva  entered, 
241]*0T  undertook  to  enter, the  appearance  of 
this  defendant  in  safd  actlnn,"  As  it  does  not 
allege  that  tbe  altoroeTB  were  not  authorized  to 
lU  U.8. 


enler  the  defendant's  appearance  In  tbat  action, 
they  muBt  be  taken  to  hare  been  authorized  by 
bim  to  do  so.  (Mirm  v.  Bank  of  United  Statit, 
aa  0.  B.  fl  WbeaL  78B.  880  [6;  304,  2261;  BiU 
7.  MendtnhaU,  88  IJ.  8.  n  Wall.  468  [33;  618Ji 
Moima  T.  QQ/ym*,  3  Campb.  503.  Tbe  second 
part  of  the  answer  describes  the  defense,  now 
undertaken  to  be  made  upon  tbe  merits  of  the 
case,  aa  the  one  "staled  in  bis  answer  In  said 
Oilgiiud,'actlon  Id  the  province  of  Onlario,"  thui 
dearly  ahowtuR  tbat  be  hid  not  only  appeared, 
bat  answered  in  tbat  action.  It  l.s  nowhere  al- 
leged that  be  appeared  or  answered  in  IhM 
court  under  compulsion,  or  tor  any  pnrpow 
eicept  to  contest  bis  personal  liability.  He 
must  therefore  be  taken  to  have  voluntarily 
submitted  himself  to  tbe  jurisdiclioo  of  tba 

The  defendant.  Indeed,  In  theflnt  part  of  hi* 
answer,  alleges  that  the  "judgment  was  entered 
without  his  knowledge  and  in  his  absence,  and 
without  any  bearing  whatever;"  and,  llkewlac. 
In  the  second  part  ca  his  answer,  "gaya  that  ba 
was  not  present  at  Ibe  time  tbat  said  pretended 
judgment  waa  rendered,"  and  "denies  tbatany 
hearing  occurred  before  said  court,"  and  "saya 
that  said  judgment  was  Irregular  and  without 
evidence,  end  "entered  up  against  bim  in  fala 
absence,  and  wiihout  his  knowledge."  But, 
aa  be  bad  once  submitted  himself  to  the  Juris- 
diction  of  the  court,  all  these  aliegallons  and 
denials  are  quite  consiatent  with  tbe  pcoition 
taken  by  the  plain  tiffs  at  the  argument  here, 
tbat  tbe  defendant  at  the  lime  appointed  for 
the  hearing  failed  to  appearand  made  default, 
and  therefore  do  hearing  or  evidence  was  ne- 
cessary to  entitle  the  conrt  to  proceed  to  Judg- 

The  general  averments.  In  tbe  first  pan  of 
the  answer,  ihat  the  judgment  was  "an  Irregn- 
lar  and  void  judgment,"  and.  In  tbe  second 
part,  that  "said  judgment  waa  irregular,"  and 
"without  any  jurisdiction  or  BUtborilj  on  the 
part  of  the  court  to  enter  such  a  judgment 
upon  tbe  facts  and  upon  the  pleadings  m  said 
action,"  are  but  averments  of  legal  conclusions, 
and  wholly  Insufficient  to  impeach  Ihe  judg- 
ment without  specifying  the  grounds  upon 
which  it  is  supposed  to  be  "irregular  aod[  2  42 
void,  or  without  jurisdiction  or  authority  loen- 
ler  It,  Onean  v.  Braidteood,  1  Han.  &G.  888, 
2  Scott,  N.  R.  188, 

To  warrant  ibe  Impeaching  of  a  forelga 
judgroenl  because  procured  by  fraud,  fraud 
must  be  distinctly  alleged  and  charged.  Whil* 
v.£aU,13Ves.Jr,  821:  WatHnofordv.  Mvtuat 
Soeitty.  L,  R  S  App.  Cms.  686,^7,  701;  Amb. 
iert.  ChoteauAWa.  8.  686.691  [37:823,834]. 
This  answer  does  not  even  contain  a  general 
charge  that  the  judgment  waa  procured  by 
fraud,  or  any  equivalent  allegation.  And  ttia 
only  matters  specified,  from  which  fraud  la 
sought  to  be  inferred,  are  those  already  consid- 
ered, which  have  no  tendency  to  prove  it;  and 
Ihe  knowledge  which  the  plaintiffs  had  of  tba 
real  purpose  of  Ibe  contract,  wblcb  la  referred 


and  in  explanation  of  tbe  allegation  that  tbe 
plainlifFs  never  tendered,  or  delivered,  or  at- 
tempted 10  deliver,  any  bonds  to  Ibe  defend- 
ant, in  accordance  with  tbe  written  contract. 
To  treat  the  loose  and  Imperfect  allegations  of 


ovCi)l>^Ic 


sti,  sa 


Sin-BKin  Comx  or  the  UnrxD  Statu. 


Oct.  Tbhx, 


tlib  HDBn'er  u  duly  Mitfog  ap  k  defeoM  of 
fraud  would  be  iacoDsUteDt  wlUi  ftll  precedent, 
and  nould  Ignore  tbe  dot;  of  KiTine  the  otlier 
pulj  notice  of  tbe  defeojei  wEicb  be  mu«t  be 
prepared  to  meet. 

BytheUwof  EnKland,  prevafllng  In  Canada, 
a  judgment  rendered  by  an  American  court 
under  like  drcumttancM  would  be  allowed 
lull  and  concJuatve  effect.  Seottv.  Pitkineton, 
SBe*t&S.  11;  Abouloffr.  Oppenhtimtr,  L.  R. 
10  Q.  B.  DiT.  Zm.  SOT:  Vadala  v.  Latta,  L. 
R.  M  Q.  B.Dlv.  810,  816;  No-vion  t.  Frt»- 
man.  L.  R.  IB  Aup.  Cai.  1,  10;  Fowler  r. 
Vail,  B7  U.  0.  C.  P.  417,  4  Ont.  App.  Hep. 
267. 

The  defenses  aet  up  In  ibe  aoiwer  to  this 
action  upon  tbe  Caoadlan  Judgment  reduce 
IhemaelTe*  to  aa  attempt, without  anv  sufficient 
•lleeBtion  of  want  of  juriadiction  of  tbe  canse 
[>rof thederendent,"   '*"    """ — 


S 


not  allowlDK  the  Judgment  full  e([ect,  but 
in  generml  aUcgationa  aetting  up  tbe  utiu 


matters  cA  deferie  wblcb  were  pleaded  and 
migbt  hare  been  tried  !□  tbe  foreign  conit,  to 
reopen  and  try  anew  ibe  wbole  merita  of  tba 
origiDtl  claim  in  an  action  upou  the  (248 
Judgment.  This,  for  the  reaaons  stated  In  BU- 
ton  Y.  Qttyot,  ante,  60,  canuot  be  allowed. 
0pon  principle,  Ihercfore,  aa  i 

■      ■  ^-    -       -.e  „ 

itben 


Mr.  CHi{^  JvfttiMFaller  coDonrriDg: 

JVr.  Jvttiee  HkrlMn,  Mr.  Jvttiee  Brewer, 

and  mjielf  concur  in  tbe  Judgment  in  thia 
caae,  trat  not  on  all  Ibe  grounds  stated  to  the 
opinion  ot  tbe  court.  Our  view*  on  the  gen- 
eral subject  are  Indicated  In  tbe  dlaseniinf 
opiniou  ID  nUtoK  T.  Oujfol,  ante,  93. 

Mr.  JtiiUct  White,  not  having  beeo  a  mem- 
ber of  tbe  court  when  thia  caae  naa  argued, 
took  no  part  in  Its  dediloiL 
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rOLLOWIN G  AEE  MEMOEAHDA 

or 

ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1894, 


WTTBOnr  OPIKIONB,  ASD  V 


TENTH  RULE. 


OR  OTHEBWUB    HXPOBTED  IK  THIB  BDIIIOX: 


Appeal  from  the  Oircuil  Ourt  ot  Ui«  United 
State*  for  the  DUtrlct  of  Indfma. 

Mr.  AuguttuiL.  Mtuon  for  appellanL  Mr. 
Ohetttr  Bradford  forappelleea, 

Octobtr  n.  lB9i.  DinalMed  with  coats,  pur. 
Boant  to  the  10th  Rale. 

Roland  H,  Smith  et  at.,  Appu.,  t.  Thi  Pim- 

BDBO  Q*a  Co.    mo.  42,1 

Appeal  fiom  the  CircuU  Court  of  tbe  Dnlted 
StateafortbeWeateniDlatrlctofPeDnBjlvania. 

Mr.  D.  F.  Faltermm  for  appelianU.  Mr. 
W.  BakmtU  tor  appellee. 

OtUAer  a.  1S94.  DUmisMd  with  coeU,  pnr- 
aoaot  to  Ibe  lOtb  Rule. 

NicnoLAi  Haeabaxob,  Ffff,  in  Err.,  «.  The 

Ubitbd  Btatu.    [No.  569.] 

In  Error  to  tbe  Circuit  Court  of  the  United 
Btatea  for  the  Hortheni  DlatHct  or  Illlnola. 

Ur.  Woodlnirv  Blair  for  plalntlfE  Id  error. 
The  Attff.Gm.  tor  defendaot  Id  error. 

Oetober  IS,  1S94.  Diamteaed  purauant  to 
tbe  KHb  Role. 

H.  Q.  YonHo  tl  ai,  Am>tt.,  e.  H.  L.  Pox 

etal.     [No.  8&] 

Appeal  froiD  the  Circuit  Courtof  llie  United 
Siatea  for  tbe  EaBlero  Dialrlet  of  TeDneaaee. 

Mr.  UenTg  Bt  Witt  for  appelianU.  Mr.  J^. 
ChandUr  forappelleea. 

SotmOer  7,  1894.  Diamlaaed  with  coata, 
punuant  to  the  lOth  Rale. 

Georob  8.  Whebleb,  Plff.  in  Srr.,  ft  Wm. 

ArousTDi  Wbjtb.    (No.  71.] 

In  Enoi  to  tbe  Supreme  Court  of  the  atate 
ot  New  Tofk. 

Mr.  Jamtt  StUceman  for  plalntlfT  In  error. 
No  counael  entered  for  deteDriant  to  error. 

Xdetirlier  $.  1894.  Diamiased  with  ooeU, 
puiaoant  to  tbe  lOtb  Rale. 

executor. iM'.  inBrr., 


of  New  Tort. 

Mr.  Jamt  Stikeman  for  plalutiS  In  enor. 
Ho  counad  entered  for  defendant  In  error. 

Aoeemiar  B,  1894.    Diamlaaed  with  coaU, 
purEoant  to  the  10th  Rnle, 
Ut  D.8. 


J.  J,  Mallak  tt  al.,  IJffi.  in  Sir.,  v.  Jobm 
W.  BBAsaFOBD,  treasurer,  etc.    [No.  79.] 
In  Error  to  the  Supreme  Court  of  AppMli 

Of  the  slate  of  Virjloia. 
Mr.  W.  W.  Larhit  tot  plalDtiffa  In  error. 

No  couQMl  entered  for  defeDdaat  In  error. 
Xmiember  It,  1894.     Diimlsaed  with  COtIa, 

pursuant  to  tbe  10th  Rule. 

Wn-LiAM  H,  JoNsa,  TOT.  *n  Err.,  t.  Thi 

CoMMOHWBALTH  OT  VlROIMA.      [No.  78.] 

Id  Error  to  tbe  Supreme  Court  of  Appeala 
of  the  atate  of  Virgin  la. 

.Vr,  If.  W,  Larkin  for  plaintiff  In  error, 
Mr.  It.  Tnylor  Scott  for  defendant  in  error. 

Novtmber  It,  1894.  Dlamissed  with  coats, 
pursuant  to  the  10th  Rule. 

CHABLBa  BCHEBLB,  Appt. , «.  Jbbemiah  IiO^ 
DAM,  chief  of  police,  etc,     [No,  80.) 
Appeal  from  the  Circuit  Coort  of  tbe  United 

States  tor  tbe  Eastern  District  of  Tezaa- 
Mr.   J.    M.    Bumughi  for  appellant     No 

counsel  entered  for  appellee. 
NovtTtOier  It,  1894.      Dismissed  with  coata, 

pursuant  10  tbe  10th  Rule. 

ChabIiEB  a.  Hillkk.  treasurer,  etc..  F^.  i% 

Err.,  V.  Thb  WBaTBRM  Union  TBLBOBAPa 

Co,    [No.  88.] 

Id  Error  to  Ibe  Circuit  Court  ot  the  United 
States  for  Ibe  Southern  Dialrlct  of  Ohio. 

Mr.  ThomaiMeDotigaUtoipMaUB  In  error. 
Mr.  Lawrenee  MazatU,  Jr.,  for  defendant  In 
error. 

tloTtmber  14,  1894.  Diamlsaed  with  coat^ 
pursuant  to  tbe  lOth  Ruld. 

J.  J.  DIU.ABD,  Uff.  in  Srr.,  e.  B,  B.  lfooB> 

MAB.  IreaaoTer,  etc.     (No.  96,] 

In  Error  to  tbe  Corporatlou  Court  ot  Lynch- 
bUTK.  Va, 

Jfr.  W.  W.  Larkin  for  plalntlCt  In  errofl. 
No  counsel  entered  for  defendant  in  error. 

IfovBmlier  tl,  1S94.  Dismissed  with  coiti, 
pursuant  to  Ibe  lOib  Rule. 

Hatbb   Haut  4t  al.,  Apptt.,  a.  JohbW. 

PHUXiparfal    rao,  98.1 

Appeal  from  the  Circuit  Court  of  the  Uslted 
Btatea  for  tbe  Northern  District  ot  Tezaa. 

Mr.  Bufii»  B.  Thayer  for  appellants,  Mtmrt. 
Wm.  AOen  BvOer,  Adrian  B.  Mine,  and 
Qitt  Blair  for  appellee*. 

Hotmitr  U,  1894.  Diamlaaed  with  coati, 
paraaanl  to  the  10th  Role. 


ovGoi>^Ic 


SUTRBMB  COUBT  OP  TBI  UhITKD  BTATU. 


7t  of  tbe  nailed 


Thb  Worbwicr  MAWUFACTCaniO  Co.  tl  ai., 

AppU.,  t.  Kambab  City,  and  Okoroe  C. 

Hale.     [No.  106.1 

Appeal  from  the  Circuit  Court  of  the  Unfled 
Blates  for  the  Western  Diatrlct  of  Mlnouri. 

MettTt.  M.  D.  Leggett,  L.  L.  LtmUvaA  AV 
Arrf  E.  Lynch  for  appeUanta.  Mittn.  F,  F. 
BotttlU  and  Jot.  R.  Edtaa  for  appellees. 

Dteember  7,  ISH.  Dismiased  wllb  coit«, 
piireuBDt  to  the  lOtb  Rule. 

Bakif.i.  Benton,  aliai  Wiu.iakNbwbt,  Plff- 
in  Err.,  v.  TiiE TJmtbd Stateb.  [No.  698.] 
In  Error  to  the  District  Court  of  the  Uailed 

Btales  for  the  Southern  District  of  Illinois. 
Mr.  i/iiniM  JfeCbrfn^  for  plaintiff  Id  error. 

The  Mty.  Qen.  lot  defendant  In  error. 
Deteiiiber  10, 189^.    Uiamiaaed,  purHuaot  lo 

the  lOlh  Rule. 

The  BoAitD  OF  Cornnr  ComneeioiiERS  of 

TnK  CocKTT  op  Jackson  elai..  Appli.,  s. 

The  AfETHOPOLiTAS  Trobt  Coupast  of 

New  YoRK*(aI.    {No.  137.] 

Appeal  from  the  Circuil  Vc" 
Blales  for  the  DiatricI  of  Kbi 

Mairt.  ir.  H.  HouiugCan,  C.  B.  Smith,  aod 
E.  J.  Dallas  for  sppella&ts.  Mr.  M.  A.  Lov) 
for  np  pellets, 

Dfttmbtr  14,  1894.  Dismissed  vitb  coals, 
pursuant  to  the  10th  Kule, 

Bi'GD    YotJNO   et  at.  Apptt.,   v.     EHAntmi. 

FOEKBTEH.      [No.    134.J 

Appeid  from  tbe  Circuit  Court  of  tbe  Untied 
Bta[es  for  the  Soulbera  District  of  New  York. 

Mr.  Eilirln  H.  Broun  for  appellaoU.  Mr. 
A.  V.  Brieteii  for  appellee. 

Iknmhtr  17.  I8S4.  Dismissed  with  cAsta, 
pursuatti  to  ibe  10th  Bule. 

Jerome  F.  Manmiho,  Appt.,  t.  Irvinb  Q. 
MrLARREN,  as  special  administralor,  etc. 
[No.  82.1 

Ap]>enl  from  the  Circuil  Court  of  the  United 
Stoles  Tor  the  District  of  Magsachusetla. 

Mr.  Jerome  F.  Mtinning,  in  propria pertona. 
Mr.  Joi.  B.  Warner  for  appellee. 

Janiian/  9,  1896.  Dismissed  with  costs,  pur- 
suant to  tbe  lOtb  Rule. 

The  Hat  Sweat  Manufactdrino  Co.,  Appt., 

T.  The  Da^is  SEwma  Machine  Co.,  et  at. 

[No.  14.5.] 

Appeal  from  the  Circuit  Court  of  tbe  Uniled 
Blates  for  tbe  Norlben)  District  of  New  Torlt. 

Mr.  J<J,n  R.  Bennett  for  appellsnt.  No 
counsel  for  appellees. 

January  11,  1896.  DismlaBed  with  coabs, 
pursuant  to  the  10th  Rule. 

Thb  Gbeeswood   Dibtbict  of  Sebastian 
CoDNTT,  Flff.  in  Brr.,  v,  Thb  Musocri  & 
Ahkassas  MiNiHQ  A  LuuBsa  Co.    [No. 
147.1 
In  Error  to  the  Qrcuit  Court  of  tbe  United 

Slatea  for  the  Western  District  of  Arkansas. 
Mr.   John  E.  Bogen  for   plainliff  in  error. 

Mt.  E.  D.  Kentia  for  defendant  in  error. 
Janvitry  11,  1895.     Dismiased   with  costs, 

pursuant  to  the  lOtta  Rule. 


Oboroe  a.  Gikdelb  et  al.,  FWl.  i»  Xrr.,  m, 

JOHN  Cohbioak.    [No.  157.] 

In  Error  to  the  Supreme  Court  of  tlie  Stale  (rf 
Illiuois. 

Mr.  O.  B.  Erenuir  tor  plaintiffs  in  error. 
Mr.  a.  T.  gilbert  for  defendant  in  error. 

Jantiaiy  14,  18S5.  Dismissed  with  cotia, 
partusot  to  the  10th  Rule. 

The  Inland  ft  CoAffrwiBB  Tsanbfobtatioii 

Co.  or  Baituork  «( dl.,  Apptt.,  «.  Joskph 

CoRKBi.L«f  al.     [No.  ISS.] 

Appeal  from  the  Supreme  Court  of  tbe  Dia- 
irict  of  Columbia. 

Mr.  W.   WiVoughby  for   appellants.     Ur.  J. 

A.  Uyland  for  appellees. 

January  IB,  1S95.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Thomas  Haddock,  .Appt., «.  Jomateak  Coxoh 
etol.    [No.  163] 
Appeal  from  the  Circuit  Court  of  tbe  United 

States  for  ihe  District  of  New  Jersey. 
Mr  F.  C.  Loatlmrp  for  appellant.    Mr.  W. 

B.  Preble,  Jr.,  for  appellee. 

January  16,  1896.  Dismissed  wilb  costs. 
pursuant  to  the  lOtb  Rule. 

John  A.  Bektlbt,   Appt.,  «.   Thb  Usitbd 

States.    [No.  184.] 

Appeal  from  the  Court  of  Clsims. 

Ur.  A.  a.  Safford  for  appellant.  TA4  Attg. 
Orni.  for  appellee. 

January  Si,  iSf'S.  Dlstulssed  with  costs, 
pursuant  lo  tbe  lOtb  Rule. 

RoBF.RT  UiicBcocK  et  al.,  AppU.,  D.  Thb 
Wabiek  Lamp  Co.  el  al.    [No.  177.] 
Appeal  from  the  Circuit  Court  of  the  United 

Stales  for  the  Northern  District  of  New  York. 
Mr.  Antltoat/  PoUok  for  appellanla.     Mr.  S. 

H.  Broan  for  appellees. 
January  S4,   1895.     Dismissed   witb    Toata, 

pursuant  to  tbe  lOlh  Rule. 

Thou.\b  Devlin  Appt.,  e.    Williau    BbiSI 

et  al.     [No.  187.] 

Appeal  from  the  Circuit  Court  of  the  United 
SlRiea  for  the  District  of  Marfland. 

Mr.lknjamin  Pmm  for  appellant.  Meur*.  W. 
B.  B.  Doirte  aud  John  R.  Bennett  for  sppelleM. 

January  16,  1895.  Dismissed  with  costs, 
pursuant  to  tbe  lOtb  Rule. 

The  DUBUQUB&  Sioux  Cmr  Railroad  Co. 

etal.  Plfs.  in  Brr.,  t.    Thomas    Snbu. 

[No.  201.] 

In  Error  10  tbe  Supreme  Court  of  tbe  Bute 
of  Iowa. 

ileuri.  E.  a.  SaiUy  and  Tlieo.  HatrUy  for 
plaiotiffa  in  error.    No  counsel  for  defeodaot 


Hbrhah    Roteb,    Plf. 


States  for  the  Eastern  District  of  Mtasouri. 

Mr.  J.  0.  Bruadhead  [or  plaintiff  In  error. 
Jfr.  0.  H.  Krum  for  delendant  lo  error. 

January  f9.  1S95.  Dismined  witb  costs, 
pursuant  to  the  10th  Rule. 


.Goo^c"-*- 


UQl 


■kmokanditm  Cab 


:.,  e,  Charles 


Thz  L.  E.  WATBiuf  ah  Co. 

B   WiiB!TEB<(ai.     [Ne 

Appeal  from  theCficiiit  Court  of  tta«  United 
SUteB  for  tbe  Soutbeni  District  of  New  York. 

Mr.  W.  S.  Logan  for  appellant,  Mr.  A. 
v.  Briaen  for  apprileM. 

Janvory  gs,  1896.  DbmiMed  With  coata, 
punusDt  to  ihe  lOlh  Rule. 

The  Board  or  Coohtt  ComnsMOREite  or 
-rae  Cocktt  or  Jacxbun  tt  aL,  Apptt.,  •. 
Tee  Mbtropoutan  Trubt  Compady  of 
THE  CiTT  OP  New  Toi;k  tt  al.  (No.  881.1 
Appeal  from  the  Circuit  Court  of  the  United 

Blatua  for  [be  DUtricI  ot  Kanias. 

Miun.  W.  H.  BtMington,  C.  B.  amith  and 

B.  J.  liallaM  for  ippellanlB.     No  couDiel  foi 

Bppelltva. 

Marel,  SS,  liSS.     DUmlued  with  CmU,  pur- 

■uani  lo  the  10th  Rule. 


DrETEHTHAL  A  Salomon,  AppU..   v.    The 

HaUIiCHO-  AHBltlCKAMSCHUB  PACEET- 

rhOUT   AKTtEN    GESELLsnAITT.      Wo.  887.] 

Appral  from  tbe  Dtalrict  Court  ot  the  Untied 
Slates  for  (be  Eastern  District  of  Louistana. 

Mr.  J.  R.  Bttkaith  for  appellanta.  No 
counsel  for  appellee. 

.V'i:r/,JC,ISS5.  Dismissed  with  costs,  pur- 
fusni  u>  the  lOlh  Rule. 


EcniK  T.  WiujAHs  el  al.,  Apptt.,  c  The 
P.*s-rMPMCSAViK,i8  Bank.    [No.  842.1 
ApiN'iil  from  tbe  Circuit  Court  of  (be  Umted 

Stale!)  for  the  Norlhem  District  of  Florida. 
Mr.  H.  BiAtt  for  appellanla.    No  counsel 

for  apirt'tlee. 
Unrrl.  i7,  lS9t.    Dlsmlwed  with  coal^  pnr- 


o  the  lOlb  Rule. 


i  W.  &T.Ti-voy;et  al.,Avftt.,t.'BxsHt3cfBiBt 

a  at.     [No.  Wfi.] 

Apppal  [rom  tbe  Circuit  Court  of  tbe  nailed 
StBieii  for  tbe  District  of  Oregon. 

ilr.  FranJ:  V.  Drake  for  eppellsnta.  No 
connsei  for  appellees. 

M-ircli  c-S,  JsOS.  Dismissed  wUhcoeu,  pur- 
suant to  the  lOtb  Rule. 


W.  D.  EizccEB,  Appl.,  e,  STErmcn  Bitelt. 

[No,  279.1 

Appeal  from  Ihe  Circuit  Court  of  the  United 
Staiea  for  tbe  Wesieru  District  of  VirKlnia. 

Mr.  John  A,  Buchanan  for  ■ppellaut.  No 
oouDsel  for  appellee. 

April  8.  1S9B.  Diamissed  wltb  coats,  pur- 
suant to  the  lOih  Rule. 


The  Oaklakd  Elxctrio  Ltsht  A  Horoa 

Co.  Ptff.  i%  Brr.,  t.  Nat-adiel  8.  Eeith. 

[No.  887.] 

In  Error  to  tbe  Circuit  Court  of  the  United 
States  for  tbe  Nortbeni  Dis.  let  of  Callfonla. 

Mr.  M.  A.  HAeafon  for  '  lalotlff  in  error. 
Meitrt.  M.  M.  Silte,  W.  W.  Dadltg,  L.  T. 
MUhener  and   J.  B.  UiStr  toi  defendant  in 


Ciximn  T.  Htdb  e<  al.,  AppU..  •.  Asdrkw 

HonuE  et  al.     INo.  888.] 

Apiieal  from  Circuit  Coart  of  tbe  United 
Stales  for  tbe  District  of  West  Virginia. 

Jfr.  T.  S.  Sieaan  for  appeliaota.  Mr.  J. 
F,  Brown  for  appellees. 

April  9, 1895.  Dieraissed  with  costs,  pnit 
suant  to  tbe  lOtb  Rule. 


Mariavo  Barela,  Appt,,  e.  OTTADALura  B. 

DB  Qakcia  I  Pbbka.    [No.  890.] 

Appeal  from  the  Supreme  Court  of  the  Te» 
ritory  of  New  Heilco. 

Mr,  F.  W.  Clanev  for  appellant  Jfr.  8.B. 
NtteronA  for  appellee. 

April  10, 189S.    Diamhaed  wltb  coeU,  pur- 

laot  lo  ibe  lOtb  Rule. 


H.  H.   Hbess.  AppL,  •.  Cebibttha  Bhua 

ttal.     [No.  894.] 

Appenl  from  tbe  Circuit  Court  of  the 
Uniled  Slates  for  the  Northern  DUtrict  of 
Alabama. 

/.'-.  J.  M.  firad  for  appellant  Ho  counsel 
for  appelleesi 

April  11,  I8SB.  Dtsmfased  wltb  coMs,  put- 
snaDttothelOtbRule. 


Gbohok  B.  WBEEi.ERsf.aI.,  Plfft.  in  Err.,% 
Catharhje  Malloh.    [No.  U02,] 
In  eiroi  to  tbe  city  court  ot  Broolfljn  in  the 
jte  of  New  York. 
Mr.  W.  B.  Oiimme  tm  plalotilfs  in  error. 

Mr.  Lovii  W.  Frmlioi  defeodani  in  error. 
April  IS,  189S.    Dismissed  with  coals.  pai> 
ant  to  the  lutb  Rule. 


Edward  S.  Ritchie,  Appt,  t.  Georoe  W. 

Ubrkiu.  et  al.    [No.  815.] 

Appeal  from  the  Circuit  Courtof  the  United 

lalesfor  the  Southern  District  of  New  Tork. 

Memrt.  0.  A.  Peabody  and  C.  H.  Drew  for 
appellant.    No  appearance  for  appellees. 

April  tS,  1895.  DUmlssed  with  coats,  pui> 
luSDt  to  Ute  lOtb  Rule. 


»  Err,,  9.  WiLLiAsi 


E.  B.  Tredwat,  Flff. 
RiLET.     [No.  886.]  Jom  Brccb  Tbokpsos,  H/.  <n  Ar.  e.  Thi 

In  Error  to  tbe  Supreme  Coart  of  the  stale       United  Stateb^    [No.  817.] 


of  Nebraska. 

McUTt.  O.  C.  TYodwas  and  Wm.  B.  Oantt 
for  pUintilf  In  error.  Mr.  W.  L.  Joy  for  d«- 
tenrlaot  in  error,' 

.ipril  8.  1895.  Dismissed  with  costs,  pnr- 
•uant  to  tbe  10th  Ruk. 


In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  Dlatiict  of  New  Tork. 

Mr.  Adolpk  L.  Banger  for  plaiutlO  in  error. 
The  Atty.Qen.  tot  defendant  in  error. 

April  ti,  1895.  Diamiiaed  with  ooetL  pur- 
"-the  lOthRuie. 


ovCi)l>^Ic 


SCPBIMB  COUBT  or  THS  L'SITID  SrAm, 


It  J.  OawnKTt  ft  at.,  Plfft.  in  KrT,,9,3. 

n.  ADD  B.  T.  EiLUKAH  »t  al.      {No.  829.] 

Id  Error  to  the  Supreme  Court  of  the  Stale  Ol 
Teiine«Me. 

Mr.  J.  B.  BeMdt  for  plslntf Si  In  error.  No 
Goaniel  for  defenduiiB  Id  error. 

April  te,  189B.  Dismissed  with  coeti,  por- 
niKot  to  the  10th  Rule. 

Patrick  HoAlxeb  et  at.,  Ftfft.  in  Birr.,  «, 
Altcx  S.  Hill,  Executrix,  etc.  [No.  B81.] 
Id  Error  to  the  Supreme  Court  of  the  -"*- 

of  WasbinstOD. 
Meurt.  M.  D.  Brainiird,  O.  K.  Jenner  Mid 

LouiM  Henr]/  Lego  for  plnlntlfls  in  enor.    Mr. 

J.  J.  DarUngion  for  defendkol  in  error. 

April  to,  1805.     DlsmlMed  with  cosU,  put- 

■u«Dt  to  the  10th  Rule. 

JokkS.  Staxtok  etal..Appt».,  cThrUhioh 
Tbubt  Co.  of  Nbw  Tobe  et  al.  fSo.  83S.  I 
Appeal  from  the  CircuitCoutt  of  Uie  Unitea 

States  for  the  District  of  Kausu. 

Mr.    Lwien    Birdttyt  for  ftppellauU,     No 

couDsel  forappelleet. 
JpWI  SO,  189B.    DiBmlsaed  wllb  cosia,  pur- 

•UBDt  to  the  10th  Rule. 

Charles  HcSoBi.KT«t  al.,  Plfft.  in  Err.,  t. 

Alices.  HiLi.,  as  EiecutrU,  etc.  [No.  840.] 

In  Error  to  the  Suiseme  Court  of  the  stale 
of  Wasblnxton. 

JTmw*.  M.  D.  Brainard,  O.  E.  Jenner  aud 
Z^uii  Henry  Legg  for  plafotlfli  In  error.  Mr. 
J.  J.  Darlington  tax  defeodaDt  la  error. 

Apra  30.  1896.  Diamlsaed  with  coaU,  pur- 
tuanttothe  10th  Rule. 

SIXTEENTH  RUI^ 

Edward    BTmra,     Appt.,  «.    The   DnrrKD 

Statm.    [No.  laj 

Appeal  from  tbe  Court  of  Clafma 

Mtun.  W.  J.  .Voberly,  P.  B.  Thompt^a  and 
AUan  ifuMA/onfforappellant.  Attietant  At- 
toriteg  Omaral  Dodge  and  Chat.  0.  Binneg  for 
appellee. 

iiiember  17,  189*.  Judgment  aflltmed, 
pursuant  to  tbe  16tb  Rule. 

The  CocirrT  Codrt  o»  St.  CsARLRa  Coii«T» 

*t  al, ,  Plf».  in  Brr. ,  r.  Tre  TJhited  Btateb 

a  rel.  V/iia.um  F.  Shbllet.    [No.  188.] 

In  Error  to  the  Circuit  Court  of  the  United 

Etales  for  Ifae  Eastern  District  of  Missouri, 

Mr.  J,  B.  OmtoU  for  plaiuliffs  Id  error. 
Mettn.  W.  B.  Homer  and  E.  B,  8Aert»r  for  de- 
fendant in  Aror. 

January  t6,  189S.  Diimiised  wltb  coats, 
Borsuant  to  the  16th  Rule,  on  motion  of  Mr. 
W.  B.  Btimer,  for  the  defendant  In  error. 

The  Eabtkbn  Ohbooh  Gold  Hiving   Co., 
Limited,  Pff-  •"  Ar-.  «■  0.  B.  Hh.lbr. 
[No.  247.] 
lo  Error  to  the  Circuit  Court  of  the  United 


lor  plaintiff  In  error.  Heeen.  Jo/in  B.  MittTieU 
and  John  M.  Qeorin  for  defendant  In  error. 

AprU  S,  ISBS.    Dlimtssed  with  coeU,  pui- 
nant  lo  tbe  IStb  Rule,  on  motlou  or  Mr.  J. 
a.  Mit^ell,  (or  the  defendant  In  error. 
140 


NINETEENTH  RULE. 


In  Ennr  lo  the  Circuit  Court  of  ihe  United 
SUtesfortbeNonbemDIsldrt  of  California. 

Mr.  W.  W.  C^  for  plaintiff  in  error.  Mr. 
Q.   W.  Towlt,  Jr.,  for  deftnilBut  In  error. 

October  10, 1894.  DiimlKed  with  coela,  pur- 
suant to  tbe  leth  Rule. 

J.  L.  Tbohbon,  a  al.,  Apptt.,  v.  Tbe  Smith 

&  Oriogs  MAKDrACTtJKiBO  Co.  etal.  [No. 

18.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
Btatea  for  tbe  DIalrict  of  ConnecllcuL 

Mr.  Oeorge  W.  Hey  for  appellanta.  Mr.  0. 
E.  MitehM  for  appellees. 

Oeiober  10. 189*.  Diimlssed  with  coMa,  pai» 
snaattotheI9tbRule. 

TWENTY-EIGHTH  RULE. 

James  H.  Rice,  Appk,  e.  Jonn  V.  Rice  tff 

al.    [No.  830.] 

AppMl  from  Ihe  Circuit  Court  of  the  United 
Stales  for  the  District  of  Delaware. 

Jffwrf.  Oto.  U.  Bate*  and  E.  13.  Bradford 
for  appellant.  Jfr.  AnAoiiy  Higgim  for  ap- 
pellees. 

Maf  SI,  1894,  DIsmisted,  puisuant  to  38th 
Rule. 

Thb  ConiTTT  or  &i.aorda,  Appt. ,  v.  Hebbbrt 

MuRPHT.    [No.  148.] 

Appeal  from  tbe  Circuit  Court  of  tbe  United 
Stales  for  the  Norlbem  District  of  Florida. 

Mr.li.  T,  ^■irtfay  for  appellant.  Mr.  W.  W. 
HampUm  for  appellee. 

t^uas  16,  1894,  Dismissed,  pursuant  to  SBtli 
Rule. 


Otto  W.  AsDEnsoM,  bt  Swak  Ahdersou, 
his  Guardtao,  I'lff.  in  Brr.,  a.  Thr  Minmb- 
APOLis  Ukios  Klstatoh  Co.  [No,  117.] 
In  Error  to  the  Circuit  Court  of  the  United 

States  (or  tbe  Dlstrictof  Minnesota. 

Mr.  Jo*.  2f.  Cattle  lai  plaintiff  la  error.     Mr. 

Ralph  Whelan  for  defendant  In  error. 
Augytt  H    ""'       "'-    '--    ' 

28tb  Rule. 

The   Steamboat  "Citt  or    Wobckhtkh," 
.Jppt.,  c.  Thomas  A.  Scott.     [No.  iW] 
Appesl  from  tbe  ClTciiit  Court  of  the  Cniled 

States  for  tbe  District  of  Coonectlcut. 
Mr.     Harrington    Putnam    tat    appellaaL 

Mr.   IFo/toT- a  Aoyes  for  appellee, 
September  0,  ISBt-    Dlamissed,  pursuant  la 

28ihRu1e. 

Leonabd  Dahiels,  Ptff.  in  Err.,  c.  Theo- 
dore C.  Cabb  et  al.,  Trustees,  etc     [Now 
211.1 
In  Error  to  the  Clicult  Court  of  tbe  United 

States  for  the  Western  Diairici  of  Missouri. 
Jfr.  8.  B.  Ladd  for  plaiutiS  Id  error.    Jfr. 

B.  B.  Holma  for  defenrlsniF  in  error. 

Srplember  10,  1894.     Disaiissed,  pursuant  to 

aStb  Rule. 


ovGoi>^Tc  ' 


MaMOBAMDVM  CUU. 


HisoELLAirxons. 

I  VotvTBXMK  PAomo  Railbo&s    Oo., 


*  for  tfaa  NorthtfD  Diitiioi  of  lUiooia. 

Mt-n.   atOTfft    WiUard,  Jamtt  MeNavght. 

A.  B.  Garland  ind  J.  0.  Butleft.  Jr.  for  platn- 

tlS  Id  error.    No  ooanwl  eolered  for  defend- 

OeMer  8, 1S94,  SabmlMlOD  Mt  Mide  ud 
writ  olenordiamlMed  with ooila,  oomotioDof 
Mr.  A.H.  Sartand,  for  plitntifi  In  error. 

Thv  Boormow  Paoifio  RAmom  Co.  ^d.. 


BUUB  tor  Ui«  ITonheni  District  of  Califomli. 

JTMfr*.  ffanry  Btari,  Chat.  H.  Twtd  and 
/.  BuUey  Athim,  tot  ■ppelltnt.  !%»  Atty. 
Qtn.  for  appeUee. 

October  8,  1894.  Dtomlsttd,  od  motion  of 
Jfr.  J.  Adiqr  Ailitm,  for  tbe  appellaaL 

ThB   WoBOUTKB,    NuHU*    h    RoCITKaTER 

RAiutOAD  Co.  F%f.  m  Brr.,  e.  Teb  Johr 

Haboook  Uutuai.  Lav   InacnAaoB  Co. 

mo.«.) 

In  Error  to  tbe  Superior  Court  of  the  ilate 

of  MMUChDMlU. 

Mr.  mehard   Otnq/  for  plalDtlff   Id   error. 
Mr.  awnvd  WOU  for  defcDdaot  la  error. 
October  8,  094.    DiimiBsed,  per  niputatioD. 

Tarn  WoBOEaTBa,  Nabbca  A  Rochkbtih 

Railboao  Co.  Plf.  i»  Err.,  9.  Robbbt  L. 

Dat  «t  aL     [No.  18.1 

In  £rror  to  tfie  Superior  Oonrtof  tbe  iiaie  of 
MuMcbuseiti. 

Mr.  Bidiard  Ointif  for  pIilDtlff  tn  error. 
M*mn.  W.  A.  Munrot  end  Q.  0.  Sbaltwk  for 
defendant*  In  error. 

OeUbtr  8, 1894.    Dlimltted,  per  itlpnlation. 

Tbi    Wobobktkr,   Nashua   A   Rocrgstk^ 
Railhuad  Co.,  ^ff.  in  Brr.,  v.  The  Isdi^ 
HuTTAi.  Idhukaiiox  Co.     [No.  73.] 
Id  error  to  the  luperior  court  of  tbe  state  of 

Hasaecbusetti. 
Jtr.  Biekard  Otney  for  pUfotlff    In  error. 

Main.  W.  A.  Munrot  and  0.  0.  SAattuek  for 

defendaata  in  error. 
Oeteber  8, 1894.    DUmiued,  per  rtipalattoi]. 

Thx    Wosckstkr,  Naihua    ft   Rocbedteb 

Railroad   Co.,    IJff.    in   Err,,  ■.   A.  A. 

BWKT.    [Ko.  74.] 

la  error  to  tbe  luperior  court  of  tbe  itale  of 
Miwchiiseita. 

Mr.  RUhard  Olneg  for  defeadant  In  error. 
Mtmr*.  W.  A.  Munrot  and  Q.  0.  Bhattutk  tot 
dafettdaoti  In  error. 

OeUbtr  8, 1894.    Diimtwed,  per  itlpulallon. 


ViecHKs.    ,_ J 

Appeal  from  tbe  CJrcalt  OouHof  theUnfted 
BUIea  for  the  Southern  District  of  New  York. 

Mr.  Utingtlo»  Qiford  tor  appellanta.  Mr. 
Wminwt  Wilmort  for  appellM, 

OtU/btrS.  1884.  DiamiMed,  per  lUpulatloo. 
lMD.i. 


MABaABBT  W.  Allis  et  cL,  eiecntota,  P^ 

tn  Brr.,  e.   Thb  Stats  Bakk  of  Obxtk, 

Nebbasu,  tt  oL    TNo.  MB.] 

In  Error  to  tbe  Circuit  Court  ot  tbe  Dniled 
SUtee  for  the  Diitrlct  of  Nebiaika. 

Mr.  T,  M,  Marguett  for  plafotifti  in  error. 
Mr.  John  L,  n'«&tt«rfordefeadaDta  In  error. 

Oetebtri,  1894.    IMemisKd,  pec  itlpalatloa. 


In  Error  to  the  Superior 
UauacbuKtta. 

Mr.  RiAard  Olntg  for  pltlallS  In  error, 
Mr.  W.  a.  B.  Bopkitu  for  defendant  in  error. 

October  a,  1894..  Dlimlued,  per  itlpnlatioo, 

AsTsuB  Eire,  Apia.,  e.  Johk  E.  Dd  Boo. 

[No.  859.] 

Appeal  from  the  Circuit  Court  of  the  United 
Btatea  tor  tbe  Weclem  Diiirict  of  Penn^fl' 
rani^ 

Mr.  W.  BaktwtB  for  appellanL  No  coun- 
k1  entered  for  appellee. 

Oeteber  8,  1894.  Dumlued  with  costs,  oa 
authoritj  of  counsel  for  appelUnL 

Josh  D.  Hattieui  tt  at.,  Flf».  in  Brr.,  9. 

M.  T.  Matta.    [No.  186.] 

In  Error  to  tbe  Ctrouit  Court  of  tbe  United 
SuUs  for  tbe  Northern  District  of  Texas. 

Mr.  B.  H.  Qrahean  for  plaintiffs  in  error. 
Mr.  Eugent  WiUianu  for  defendaDt  In  error, 

Oelober  9,  1894.  Jadgment  reversed  at  coat 
of  pialnllfls  in  error,  per  stipulation,  and  csoM 
remaoded  10  be  proceeded  In  according  to  law. 

The   Ambhican  Presbbtrbb  Co.,  Appt.,9. 

Edmdnd  R.  NORiiIB  rt  ol.     [No.  254.J 

Appeal  from  tbe  Circuit  Court  of  rbe  tailed 
Rtatea  for  the  Eastern  District  at  Missouri. 

Mr.  C.  B.  Snm  for  sppeilanL  Mr.  F.  S. 
Jadion  for  appellees. 

Oetnber  11.  I8O4.  Dismissed  with  costs,  00 
authoritj  ot  couiiBel  for  appellsot. 

H.  luuui  A.ZA.WI  tt  al.,  AppI*.,  r.  a.  LBwn 

Merrill  etoJ.    [No.  26S.] 

Appeal  from  the  Circuit  Court  of  the  Unll«d 
States  for  the  Northern  District  of  New  Tork. 

Mr.  C.  //.i>u«U  tor  appellants.  No  counsel 
entered  for  appellees. 

October  11,  1894.  Dismissed  with  costly  go 
motion  ot  counsel  for  appellants. 


Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

Memrt.  Henry  Bitekeotk.  O.  A,  Finketi^urg 
and  John  R.  Bennett  for  appellant.  No  conn- 
sel  entered  for  appellee. 

Oelober  It,  I894.  Dismissed  with  cosia,  oa 
motion  of  Mr.  John  £,  Bennett,  tor  tbe  ap- 
pellant. 


ovGoi>^Ic 


SUPBBKB  COUWT  or  T 

JoBR  A..  WBietrr,  Fiff,  in  Or.  9.  Wiluam 

RoLLiMB.     [No.  408.] 

Id  Error  to  Ui«  Sapreme  Court  ot  Qw  StaU 
•f  Ctltfonik. 

Mr.  Caldenm  CarliiU  toT  pUlnttS  In  error, 
Mr.  Thoma*  D.  iIii>rdiinfordefeii(]tDt  in  error. 

OetcbtrlS,  189i.  Dismltaed  peritlpulatian, 
on  motioD  of  Mr.  Oaldenm  Carlittt,  (oi  the 
plsintlff  Id  error, 

OaARLBS  CoLLiDB  Bdck  «( ai.,  F^.  in  Brr., 
V.  Thb  Statk  of  Louibiama.  [No.  185.] 
In  Error  to  tbe  Bupreme  Court  of  the  8tat« 

of  Loalsians. 
iVr.  I>uaju  B,   Fox  for  plainllSe  in  error. 

Mttrn.    W.  Ballttt  PhiUifa.  M.  3.  Ounning- 

ham  ■□(!  B,  J.  Leovy  for  defendant  jd  error. 
Oetobtr  SS,  1894.    Diamissed,  lor  (be  want  of 

JariBdiciion. 

The  Bo.^rd  of  Cottntt  CoioonnnrsBB  or 

THE  CODHTI  OP  ElNQMAlf,  KaHBAB.    PtJI'. 

in  Err.,  •.  CORflRix  UmvEBsm.    [Ko. 

734.] 

PeiltioD  forawritof  certioruitolbeUnlted 
Staiea  Circuit  Court  of  Appeal*  for  the  BIghtb 
CircutU 

Mr.  George  Qray  for  plsintlfT  In  error. 
Meuri.  Wm.  B.  BMtington  and  Ghat.  Blood 
SmiUt  Tor  defendant  in  error. 

October  tt,  1894-    Denied. 

Tbouab  M.  Riohakdson  at  al.  9.  Olarinda 

Okeeh  et  al.    [No.  823.] 

Petition  for  a  writ  of  certiorari  to  tbe  TTDited 
Btates  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

Meun.  0.  A.  Bolph  and  Wm.  A.  Maury 
for  appellacta.  Mr.  Leui*  L.  MeArthur  for 
appellees. 

OetoAer  tt,  J83i.    Denied. 

Gkorok  MAaoR,  Amt.,  9.  Hartkt  8pau>- 

iNG,    [No.  851.J 

Appral  from  the  Supreme  Court  of  tha  Dia- 
trlciof  Coiumbia. 

Mr.  W.  L.  Cole  tot  appellaoL  No  connael 
•ntered  tor  appellee. 

October  ii.  1894.  Diamiased  witb  costs,  aa 
■notion  of  Mr.  W.  L.  Colt  for  the  appellaDt. 


t  UsiTSD  Statiu. 


Oct.! 


Alfred  P.  Tbou,  Receirer.  etc.,   Appt.,  t. 

JorkB.  PiTTARD<la^.     [No.  814.] 

Petition  for  a  writ  of  certiorari  to  the  Dillted 
StalesdrcultCoDrt  of  Appeals  tM  the  Foartli 
CtrculL 

No  counael  for  appellant,  Mr,  Robert  tL 
ifosAef  for  appellees. 

Sovember  U.  1894.    Denied. 

Juutra  Ueberwes,  Appt.,  v.  La  Cohpaoris 

GfeltRALE  TUAMaATI^HTIftUB.      [No.  8S8.] 

Petition  for  a  writ  of  cerUorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Mr.  Benrt  O.  Ward  for  appellant.  Mturt. 
Robert  D.  Bewdkt  and  Edward  K.  3oM»  Im 
appellee. 

SinmAtr  If.  L894.    Denied. 


WiLLiAic  B.  BtmsxT,  Ap^..  ».  Jomt  if 


States  for  tbe  Southern  District  of  New  York. 

Mr.  Qfarge  Hoadlgloi^.^ptWKal.  The  Atty. 
Qen.  for  appellee. 

A'orember  tt,  1894-  Dlsmliaed  wfth  coota, 
on  motion  of  Mr.  Georgt  EBoHy  lot  tbe  ap- 
pellant, 

rT847.1 
ot  cet-tiorari  to  the  Uniu 


«;  The  Bostof    Cash    Isdioatob  A    I 


Basrtet  S.  Sellers,  Appt,,  t.  H.  0.  Miliar 

tt  al.     [No.  262.] 

Appeal  from  the  Circuit  Court  of  the  United 
SUlee  for  the  Northern  District  of  Teiaa. 

Meotrt.  P.  Cliat.  Hume  and  E.  H.  Qraham 
for  appellant.    No  counsel  entered  tor  appel- 


StRAMSHIF  "HlCHIOAN."     [No.  8 

Petition  fura  writotcet-tiorarilotl 
Ijtates  Circuit  Court  of  Appeala  for  tbe  FourtJi 
Circuit. 

Meun.  Kugtnt  P.  Carter  ud  SnUrt  U. 
fSmith  tor  appellants.  Memr*.  I.  Witmt  Ltakin 
and  Barrington  Putnam  for  appellee. 

Deeember  S.  1894.    Denied. 

Oeoboe  T.  Emuokb  el  al.,  Ftfft  in  Brr..  4. 

Theodore  UA1.TKRN.    [No.  6S.] 

In  Error  lo  tbe  District  Court  of  the  United 
Slates  for  the  District  ot  Alaakt. 

Meurt.  D.  A.  MeSnigAt  and  M.  B.  Oerrji 
for  ptainlitri  In  error.  Mr.  B.  B.  Moulton  tor 
defendant  in  etror. 

Btcember  3, 1S94.  Judgment  afBrmed  with 
coats,  by  a  divided  ooort, 

F.  H.  BiiajNO  ((  al.,  Ezecutort,  ttc,  Ajipta., 
V.  Jaheb  N.  Gilmer.    [No.  859.] 
Petition  foiawritot  certiorort  to  the  United 

States  Circuit  Court  of  Appeals  for  the  Fifth 

Circuit 
No  counsel  for  appellants.    Mr.  W.  A.  Gvn- 

ter  for  appellee. 
Jkeembtr  JO,  1894.     Denied. 

Thk  St.  LoniB,  Ibof  HotnrrAiK  ft  SomHstia 

Railway  Co.,  /^.  tn  Brr.,  •.  S.  P.  Lbep. 

[No.  728.] 

Id  Error  lo  the  Supreme  Court  of  tbe  State 
of  Arlunsas. 

Meun.  John  F.  JMlonaadWiruloa  3.  Pttrtt 
for  plaintiff  in  error.    No  counsel  for  detend- 

Deeember  10,  1894.  IHsmlued  with  eoata. 
on  motion  ot  Mr,  JoAm  F.  DOJon,  ba  tha 
plaint<tf  In  enor. 


Xoogfc"-' 


UM. 


MmioRAKDVii  Cau^ 


^B  Tkt*b  a  PACinc  Railway  Co.,  PCf. 

Bit.,  e.  Jskmib  L.  Geigxr.    [No.  108J 

Id  Erroi  la  tbe  Supicme  Court  of  Ibe  State 
of  Tmm. 

Mr.  John  F.  Dittim  for  plalatlff  In  en 
Jfr.  T.  P.  TouTig  lor  ietraamlia  error. 

J)ecemberll,  139i.     DismfsMd  irith  costs, 
moilon  of  Xr.  John  F.  DiOon,  for  tbe  plaintiff 

In  error.  

Gkoroe  H.  HacDohald  el  at.,  Ftffi.  in  Err. 

t.  The  TTritbd  States.     [No.  848.] 

PetitioD  for  nril  of  cerIior»rl  \a  ITniled 
SlateeCircoitCourloI  Appeals  tor  tbe  Seventb 
Circuit 

Mr.  Wm.  H.  Bamum  for  plsintifla  in  error. 
No  opposition. 

Dtct^iber  IS,  1834.    Denied. 

Henbt    Winehan,     Jr.,    Appt.,     «,     The 
Steauer  "Iron  Chief."  etc.    [No.  BW.] 
Peiliion  for  a  writ  of  certiorari  to  the  Untied 

States  Circuit  Court  of  Appeals  for  tbe  Siztb 

Circuit. 
Mr.  B.  C.  Winer  for  appellaoL    Jfr.  Bar- 

tey  D.  Ooulder  for  appellees. 
January  7,  1891.     Denied. 

JoEi.B.  Eerardt,  collector,  etc.,  Plf.  in  Err., 

V.  JOSEPHINB  W.  WUPPERHAR  it  al.       [NO. 

235J 

Id  Error  to  tbe  Circuit  Court  of  the  United 
States  for  tbe  Soulhem  District  of  New  Yorli. 

The  Atty.  Gen.  for  plaintiff  in  error,  Mr. 
Bdttard  Mai-tUn  for  defends nta  in  error. 

Jaaaarp  7,  189S.  Diamlsaed  wlib  costs,  on 
motion  of  Mr.  SotieiUir  Gen.  MaxtpeB,  for  the 

plaiDiifl  in  error.     

W.     P.    Sayward   et  al.,  Fiff».   in  Brr.,   t. 

Thomas  Ntjnas  et  at.    [No,  881.1 

In  Error  lo  tbe  Supreme  Court  of  tbe  state 
of  Wusliington. 

Mr.  Edaard  B.   Whitney  for  defendanU  In 

Jan-aary  7.  189B.  Docketed  and  dismissed 
with  cosiB,  on  motion  of  Mr.  Edwtrd  S.  Whit- 
net,  for  defendants  in  error. 

John  H.  Lincx.  Jppt.,  v.  Balt  Laeb  Citi 

et  al.     nio.  883.] 

Appeal  from  the  Supreme  Court  of  tbe  Ter- 
ritory of  Utah. 

Jan  aary  10, 1S9B.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  J.  L.  Rnvtline  tor 

appellees.  

The  Citt  or  New  Orlkaks,  Appt., «.  Louis- 

TTixE  A  Nashtiu^  Railroad  Co.  <<  o^ 

(No.  38.1 

Appeal  from  tbe  Circuit  Conriof  tbe  United 
Stales  for  Ibe  Eastern  District  of  Louisiana. 

Meirrn.  Oarltlon  Hunt  and  B.  A.  l/SuUivan 
foi   appellant.     Meter*.    Oeorge  Dejugra    and 


coals,  for  want  of  prosecution. 

David  Scbreiner,  administrator,  etc.,  Appt., 
B.  Jdija  6.  SuiTH  et  al     [No.  210  ] 
Appeal  from  tbe  Circuit  Court  of  IheUnllod 

States  for  ibe  Nonhera  District  of  Illloots. 
Memt.  1.   V.   8U)an  and  A.  R.  StuhneCl  for 

appellant.     Mr.  Jame*  L.  Eigh  tor  appellees. 
Jatiitary  IS,  1S9S.     Dismissed  with  costs,  on 

■uthorii;  of  counsel  for  tbe  appellant, 

159  U.  S. 


Thk  New  ToBX,  Lake  Ban  A  fTwrnrntca 

Railroad  Co.,  PtC  'n  Bf^-  *■  Ahdriw 

Brown.    (No.803.] 

In  Error  to  the  Circuit  Court  of  tbe  United 
States  for  tbe  Bouthem  District  of  New  York, 

Metert.  J.  A.  Buehanan  and  F.  B.  Jenninm 
for  plaintlfl  In  error.    Mr.  F.  B.  Bett*  for  de. 

January  17,  1895.     Dismissed,  per  Stipulfr 

[ion. 

Tke  ConmiBnTAL  Ihbhrancb  Co.  or  thi 
Citt  or  New  York,  Plff.  in  Brr.,  e.  The 
Unioe  Inburamcb  Co.  ot  Philaselfhia. 
[No.  841.] 
In  Error  to  tbe  Circuit  Court  of  tbe  United 

Slates  for  tbe  Southern  District  of  New  York. 
Mr.    nomtu   H.    Hubbard   tor  plaintiff   in 

error.    Mr.  Jottph  B.  Choale  for  defendant  in 

Jani4aTy  17,  1895.  Dismissed,  per  stipulv 
Uon. 

The  United  States.  Appt.,  e.  Hebvim  B. 

COMVBRBE.     [No.  6S1.] 

Appeal  from  the  Court  of  Clsimi. 

The  Ally.  Gen.  for  appellant.  Meitrt.  W. 
W.  Dvdky,  L.  T.  Miehener,  and  B.  B.  Mc- 
Mahon  fo>  appellee. 

January  SI,  1895.  Dismissed,  on  motion  of 
Mr.  Solieilor  Qen.  JTtwtMU,  for  the  appellant. 

The  UniTBD  States  on  the  relation  or 

Georob  Q.  Mbbbick  tt  al.,  Fifft.  inBrr.,  •. 

Charles  FoarEs,  Sec'y  of  tbe  Treasury. 

pjo.  407.] 

In  Error  tolheSupreme  Court  of  tbe  District 
of  Columbia. 

Mr.  J.  M.  Wilton  for  plaintiffs  In  error.  The 
Ath).  Qen.  for  defeodsnt  In  error. 

January  tf,  189S.  Dismissed  with  costs,  on 
motion  of  Mr.  J.  M.  Wittoa,  for  the  plaintiffs 

George  A.  Baetiatt,  Appt.,  e.  The  URrrXD 

States     [No.  188.] 

Appeal  from  Ibe  Court  of  Claims. 

Mr  Robert  A.  Bouard  tat  appellant  3n« 
Atty.  Qen.  for  appellee. 

January  t4,  1895.  Dismissed,  per  stlpuU- 
tion. 

R.  O.  Hobtoh  H  al. ,  AppU. ,  «.  The  LooKonr 
Mountain  Railroad  Co.  et  at.  [No.  800.1 
Appeal  from  tbe  Circuit  Court  of  the  United 

States  tor  the  Eastern  District  of  Tennessee. 
Meter:  J.  D.  Brannan  and  J.  8.  Pileher  tot 

appellants.    No  counsel  for  appellen. 
January  tf.  ISSS.     DismlsMd  with  costs,  on 

auttaorily  of  counsel  for  tbe  appellSFts. 

The    Cm  c  inn  ATI,    Hamilton    &    Datton 

Railroad    Co.,    Appt.,    e.    Williah   R. 

McKeeh.    [No.  892.J 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  tor  the  Seventh 
Circuit. 

Mr.  Lavrenee  Maxwell,  Jr.,  for  appellant, 
Meeirt.  W.  B.  H.  Maier,  F.  Winter  and  JoA» 
B.  Elam  for  appellee. 

January  S8, 18SS..    Denied. 


ovGoi>^Ic 


ScnuMX  Coinrr  or  m  UarrxD  ISt4.tic& 


Oct.  Tbn, 


HAiuuKr  Tdttu  Dh&kb  «(  at..  AfrU,,  t. 

Bacskl  Rbovel  «(  oL    [No.  SHT 

Appeal  from  Bupreme  Court  of  Ihe  Territory 
ti  Ulab. 

Jfotr*.  J.  g.  StMertand  ud  j;  fPl  Jvdd  for 
■puellBDb.    No  appeaiwice  for  ftppelleea. 

Jdnvarv  18, 189S.  DUmlMed  wiUi  cmU,  od 
anthorltj'  of  sppellaoU, 


The  Unitbd  States,  Appt.,  9.  Johh  I.  Dat- 

KHPORT,    [No.  SIS.] 

Appeal  from  tbe  Court  of  CIrIku. 

MttT*.  At*i*lant  Attornty  General  Dodge 
ud  IVix  BrannigantoT  tpptil^ni.  Mr.  R.  A 
MeMaioK  lor  appellee. 

Januarfi  tS,  18SB.  JndgmeDt  afflrmed  by 
a  dirided  court. 


Tim  ^TNA  LiFK  iNaoRAxcE  Co,.  Bjf.  <n 

Err..  «.  Thb  Covkty  or  Ltoh,  a  thb 

Statr  o»  Iowa.    [No.  196,] 

Id  Krror  to  tbe  Circuit  Court  of  tbe  Uiifted 
Sutea  for  tbe  IfoTthem  Dlatrict  of  Iowa. 

Mtmrt.  A.  B.  Cwnmint  and  F.  B.  Danitlt 
for  plalDtlff  In  error,  ifr,  JV.  T.  Ovenueg  for 
defendant  Id  error. 

fibrvarf  4, 189S.  Jadgment  affirmed  wftb 
eo«U,  by  a  divSded  court 


Thb  Comnr  Coubt  of  WAura  Coubtt,  PV'- 
in  Brr.,  v.  Tat  Sooibty  for  Satihqb.    [No. 


In  Error  to  tbe  dicuit  Court  of  tbe  Dulled 
fitnte*  for  the  DUlrlct  of  Weit  Vlrrinlt. 
Mr,  Jamet  F.  Bnnen  for  plBlnlm  In  error. 
Me$irt.  U.  C.  8imm»  and  F.  if.  EneUn  for 
defrndant  In  error. 

V  i,  18SB.    JudemeDt  afflrmed  wltb 
'■         ■        lirTded  o 


FAruarv . 
MUaiid  fall 


iterest  by  a  dirlded  court. 


Alonio  Gerakd,   Ap^.j  «.   The  Dkbolb 

Safs  ft  Lock  Co.    {So.  B48.] 

Petliion  for  a  writ  of  certiorari  to  tbe  Doited 
BtBtei  Clrcnlt  Coart  of  Appeals  for  tbe  Ftftb 
Circuit 

Mr.  Patrick  (rFarrtB  tor  appellant.  Ho 
coiin«e1  for  appellee. 

FebTiiaryi,  1895.    Deoicd. 

The  Pacific  Coast  Stbakbhip  Co.,  btc. 

Appt.,  V.  Thb  Onitsd  States.    [Na  1S8.1 

Appeal  from  the  Clrcait  Court  of  UM  TTuf  led 
BUt«fl  for  tbe  Dirtrlct  of  Waabingioa 

MeMT*.  Stephen  M,  WhU*  and  Artema*  K, 
£Mm«  for  appelUat  Tht  AUortt^  Oeiurai 
lot  appellee. 

FAruary  4,  189B.  DiimiiMd.  per  idpiila- 
Hon,  OD  motion  of  Mr.  AMitta»t  Atdrntu 
Quural  Oanrad,  for  tbe  appellee. 

Joel  Farkbx  WBiTNKTtfal..  Apptt.,  a.  Thx 

Uhitbd  States.    nTo.  900.] 

Appeal  from  the  Court  of  Private  lAud 
Claims. 

Mr.  Attietant  AUcrneg  Qetterat  Oonrad  for 
appellee. 

Ftbruartf,  I89S.  Docketed  end  dttmissed, 
on  motion  of  Mr.  AuUtant  Attornen  Q»nerai 
Oonrad,  for  tbe  appellee. 


The  New  Touc,  Lakb  Emb  A  Westion 

Raildoad  Co..  PtiT-  t'n  Brr..  e.  Lauha  7. 

BOBH,     [No.  207  J 

Id  Brroi  to  tbe  Circuit  Conn  of  Ibe  Daileil 
StateafortbeNoriliem  Disliict  uf  OLIo. 

Memrt.  W.  R.  GuAiitg  and  C.  D.  Uine  (nr 
plaiutlff  iu  error.  Mr.  That.  W.  Sanderieii  for 
defeudant  in  error. 

FAruaryi,  189S.  Dismissed  wftb  coats,  per 
stipulation. 

The  Dnitsd  Btates,  AppL, «.  Loon  Hoimra. 

Sfo.  897.]  -*"'^' 

ppesl  from  tbe  Court  of  Pritate  ImbA 
Claims. 

ne  Attomeg  Oenerat  for  appellant  Mr. 
Pivnk   W.  Claneg  for  appellee. 

ManAt.l89B.  Dismissed.  OQ  motion  of  Jfr, 
Snlieitor  Oenerai  Oonrad.  for  tbi-  appellant 

Johh  J.  Johneoh.  Tnutee,  Fif.  in  Err.,  r 

Kate  Vah  Wtck.    [No.  820.1 

In  Error  lo  the  Court  of  Appeals  3f  tbe  OU- 
trlct  of  Columbia. 

Mr.    Wm.   F.    Mattinglg  for   lefendant  Ia 

March  4,  1896.  Docketed  and  dIsmisMd 
wltb  cosis,  OD  mniioD  of  Mr.  WiUiam  F.  Mat- 
linglg,  tor  (be  defeudsnt  In  error. 

JoHH  H.  Tbnkakt  et  at.,  Ftffi.  in  Brr.,  t.  B. 

W.  DnoLKT  et  at.    [No.  93.] 

In  Error  to  the  Cirrult  Court  of  tbe  UoltMl 
Stales  for  tbe  Nonbero  District  of  Texas. 

Mr.  B.  H.  Oraham  forplalnilfla  la  errot. 
Mr.  Eugene   WiUiamt  for  defradauts  in  error. 

MarA  4. 1896.  DlsmiMed  wltb  coals,  par 
stipulation. 


Thb    Soutrebb    Pacific    Raii.boad    Oo.. 

^Rpt.e.  SahuelMcCotchkos.    [No  116.) 

Appesl  from  tbe  Circuit  Court  of  the  Unitefl 
Ststes  tor  the  Boutbera  Distrtet  of  CBllfomltt. 

Matrt.  Henry  Beard  and  J.  Huhley  ^hUm 
for  appellant  Meur*.  W.  B.  Wallace  and  /, 
H.  OaU  for  appellee. 

MartA  7.  18»S.  DlsmiBsed  with  coals,  OS 
motion  of  Mr.  J.  HuNej/  Athlon,  for  appellant 

The    Socthbbn   Pacific    Railkoad    Co., 
Appl.,    9.  Joseph  R.  Gbaham  «t  at.    [Ha 

Appeal  from  tbe  Clicult  Court  of  the  UnKad 
States  for  the  Southern  Dlatrict  of  California 

Meitn.  Henry  Beard  sod  J.  Bubleg  AMe» 
for  sppelisnt.  Meur*.  W.  B.  Watiaoe  and  J. 
a.  Cbii  for  Bppelleea. 

March  7,  1895.  Dismissed  with  coaU.  on 
motion  of  Jfr.  J.  Sutley  Jjftton,  for  tbe  ap- 
pellant. 


Plf.  .-n 

[No.  .18 


^  Error  to  the  Supreme  court  of  tbe  Stat* 
of  Alsbams. 

Me-rt.  Oaglord  B.  Clark  and  Aitlliany  Sf- 
pins  for  plaintiS  in  error.  No  counsel  tM 
defendant  In  error. 

March  8,  1896,  DistnlMed  with  costs,  W 
mollon  of  counsel  for  plaintiff  In  eiror. 


ovGoi>^Ic 


MBMOKuntnic  Vumm. 


Chcbu*  Mokar  ((  ol.,  Apptt.  %  3.  0.  Hio- 
KsiiAM,Admiiil8irator,etc.,«f al.  fKo. 908.1 
FetiiioD  for  r  nrit  of  ceillorati  to  the  United 

Btsin  Circuit  Court  of  Appmlifortbe  Ninih 

CircaU. 


Robert  M.  Emo,  Appt.,  t.  W.  B.  Jackbom, 

SberiH,  etc.     [No.  Bd4.] 

Appeal  from  Ibe  Circuit  Court  of  tbe  United 
States  for  the  Weaiem  Dlalrict  of  TenneSKe. 

Mr.  Don  M.   Diekiamn  for  appelluiL     No 
goudkI  for  appellee. 

Mareh  14. 1S9S.     Dl« mined  (tbe_ "--- 

Inn  abated, 
on  mfMioD 
■ppelkot 

Tb«  TKiAi  ft  Pacifio  BAti-wAT  Co.  d  at 


of  Texas. 

Mr.  J<An  F.  DSion  for  plaintiSa  !□  error. 
No  coLmsel  for  defenditit  in  error, 

Marcli  18,  ISSS.  Discnisaed  wiib  cofti,  on 
motion  of  Mr.  D.  li.  Dvnean,  In  behaU  of 
CouQEel  for  tbe  plaintiff*  to 


Thx  Texab  ft  Pacific  Railwat  Oo.  et  al. 
Fin.  in   Err.,  a.  H.  Wn-soii.     [No.  111.] 

Id  Error  to  the  Court  of  Appeals  of  ibestate 
of  Texaa. 

Mr.  John  F.  ZJiUonforplalnllffilaenor.  No 
«oanae)  for  defendant  Id  error. 

March  IS,  1S9B.  Diamfated  witb  cotta,  __ 
notioD  of  Mr.  D.  D.  Dvjtean,  in  behalf  of 
counael  for  tbe  plalntlffi  In  error. 


Chablbb  a.  Hoboah,  i^.  in  Err.,  v.  Thb 
State  ok  8oittb  Dakota,     [No.  278.] 
In  eiror  to  tbeSupreme  Court  of  tbe  ilatt 

Booth  Dakota. 

Mr.    Samvrl  Wagner  for  plalollft  in  en 

Mr.  Robert  Dellant  for  defendant  in  error. 
March  tS.  ISVS.     Dismipsed  wilb  coats, 

BotioD  of  Gounwl  for  the  plalDtIS  Id  error. 


Thohab  F.  Lawbok,  Pfff.  in  Srr..  «.  T 

Kellt.     [No.  897.] 

Ill  Error  to  the  Bupreme  court  of  tbe  atateot 
Texas. 

.    Mr.   Walter  Orttham  for  plaintiff  iu  enor. 
Mr.  8.  B.  FiAer  for  defendant  In  error. 

March  tS.  1896.    Dismiased  wlib  coela,  on 
snlboritf  of  counael  lor  tbe  plalntUf  Id  error. 


Cktted  Statu.    [No.  699] 

In  Error  to  tbe  Circuit  Court  of  tbe  United 
Btales  for  the  Southern  Dlitrlct  of  New  lork. 

Mr.  Abram  J.  Bote  tor  plalDtUT  in  error.  Tkt 
Altf.  Qen.  for  defendant  in  error. 

Mareh  tB,  1S9S.    DiamlMed,  peritlpulatlc 

IS*  u.  a. 


Hatxmbtir    ft   Bldeb   Buo.kK    RsiTMira 
Co..  Plff.  in  Brr.,  v.  Dasii!:l  Maoonb,  Col- 
lector, etc.    [No,  2481. 
In  Error  to  the  Circuit  Court  of  the  United 

Stales  for  the  Southern  District  of  New  Tort 
Mr.  Edioin  B.  Bmith  for  plainlift  in  error. 
Mr.  Aut.  Atty.  Otn.  Whitruy  for  defendant 

In  error. 


Robert  CBARLaoti,    PljT-  it   IBrr.,  •.  Tbb 

UHtTBD  Statics.    [No.  980.] 

In  ^rror  to  tbe  Diaiitct  Court  of  the  United 
States  for  tbe  Northern  District  of  Alabama. 

Aprils,  I89S.     Docketed  and  disrolssed.  od 

otIoD  of  Mr.  Sotieitor  Uentral  Ooarad,  lor  tba 
defendant  In  error. 

Alexabder  Frankentbal  «t  al.,  Piffi  in 
Brr. ,  0.  W.  Scott  Coor.    [No.  883] 
In  Error  to  the  Uolted  States  court  for  tbe 

Indian  territory. 

Mr.  W.  T.  ifufcA^n^forpialnllffBlo  error, 
Mr.  Finnic  P.  BUiir  for  dtfendaDt  Id  error. 
April  IS,  1895.  Judgment  afflnned,  wltli 
osla  and  Interest,  by  a  diTided  court. 

n  Brr..  t.  Turn 

In  Error  to  the  Cireult  Court  of  tbe  Uciled 
Slates  for  tbe  District  of  South  Carolina. 

April  15, 1895.  Docketed  anddTsmisged.oa 
motion  of  Mr.  Salieilor  (Jemral  Conrad  for  ttu 
defendant  in  error. 

WiLUAii  L.  HmsTER,  Ftj.  in  Err.,  •.  The 

United  Statkb,    [No.  B89.] 

In  Error  to  tbe  drcuil  Court  of  the  United 
States  for  tbe  Northern  District  of  Oeor^a. 

April  15,  1895.  Docketed  and  diatuiased,  oa 
mntion  of  Mr.  Salieilor  Oeneral  Conrad,  for  lh« 
defendant  in  error, 

Jahes  T.  Caitphell  et  al.,  Flfft.  in  Err.,  % 

KichabdT.  Carroll.    [.""   """  ■" 

la  Error  to  IbeSupremeCi 
Hissourl. 

JVr,  JoAnlF.jroMrforplalnltffsiDerror.  Mr. 
J.  B.  Denni*  for  defeodaot  Id  error, 

April  IS,  1895.  Dlsmlaaed  with  coda,  on 
the  auiborii;  of  counsel  tor  tbe  plalatiffs  1b 

Tbe  Fehrtboat  "Hontclaib'*  stc,  Appt. 

V.  The  Eabton  ft  Ambot  Railroad  Co. 

[No.  984.1 

Petition  for  a  writ  of  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the  Second 
CirculL 

Meurt,  Qta.  Bethvnt  Adam*  and  Franldin 
A.  Wilooa  for  appellant.  Mr.  W.  W.  Qood- 
ricA  for  appellee. 

April  tS,  1896.    Denied. 


Slates  Circuit  Court  of  Appeals  for  the  NlDtk 
Circuit. 

Mr.  George  W.  BitibeU  tor  plaintiff  Id  enor. 
No  coonsel  for  defendant  In  error. 

April  tt,  1396.     Denied. 


ovGoi>^Ic 


14f 


BiTFBua  GouKT  or  t 
■iCEAEL   Frahctb   Hau>t,  Jupt.,  %  Hkb- 

MANX  DuDBN.  [No.  ees.] 

Petition  for  a  writ  of  certiorari  lo  tbe  United 
Htaiea  Circuit  Court  of  Appeal!  for  tbe  Qecoad 
CircuiL 

Mtfri.  W.  D.  Batidge,  W.  Mcdrthur  and 
D.  M.  KevAerger  for  appellaol.  Mr.  Huaald  K. 
Brown  for  appellees. 

AprU  gt,  11195.     Deoied. 

WiLLiAU  W.    Arubtrono,    Appt.,    t.  The 

Umited  States.     [No.  288.1 

Appeal  from  tlie  Court  of  Ctaims. 

Mr.  Thoi.  a.  FleteJitr  for  appellanl:  Mr. 
A**l.  Ally.  Gtn.  Dodgetar  appellee. 

April  te,  IHOB.  Judgment  affirmed,  od  tbe 
auiborily  of  UniUd  Hiata  t.  Fieteher,  148  U. 
8.  U  [»7:  878]. 


t  UxTTBD  Stater 


;iToi  to  the  Circuit  Court  of  tbe  United 

States  for  ibe  District  of  MlDcesota. 

Mfr*.  Jama  MeNaught  and  IC.  J.  Curtit 
for  plaiDtlff  Id  error.  Mr.  Mom  B.  Clapp  for 
defendant  in  error. 

Mag  I,  1896.  DlHmiaaed  witb  coats,  od  mo- 
tion of  Mr.  B.  C.  Garland,  for  Ihe  plaiuiiS  in 


BiEAU  Barney.  Collector,  etc,  I^J^.  in  Err., 
t.  JoaiiPH  H.  Wbitk((  of.     [No.  348], 
In  Error  to  Ibe  Circuit  Court  of  tbe  United 

Btaies  for  tbe  Soulbem  District  of  New  York. 
Mr.  Aat.Atty.  Gtn.  Whitney  for  plainlifl  io 

error.    Mturt.  S.  V.  PAiliipi  aod  F.  D.  Me- 

Senney  for  defeodaati  in  error. 

April  it.  1895.     Judgment  affirmed  for  the 

lum  of  |10a&.02,  with  jaierest  tbereoD  from 

March  24,  1H83,  uotil  paid,  and  costs  in  said 

circuit  court:  eacb  parly  to  pay  Doe  bait  of 

tbe  costs  io  thl*  court. 

LiPPHAN  ToPLiTZ  ft  al.,  Plfft.  in  Err.  e.  Ed- 


Slates  for  Ibe  BouLhero  District  of  New  York. 

Mr.  S.  O.  Clarice  for  plaintiffs  in  error,  Thi 
Allt/.  Om,  for  defendant  in  error. 

April  et.  1896.  Dismissed  witb  costs,  on 
autbority  of  counsel  for  tbe  plaintiffs  Id  error, 
on  motion  of  Mr.  Solieitor  Ganeral  Conrad,  for 
tbe  defend  sot  io  error. 

The  CoDMn  of  Oratiot,  Fit 

Uehrv  M.  An.K8woKTH.    {i 

Id  Error  to  (be  Circuit  Court  of  tbe  Doited 
Btaies  for  tbe  Eaatern  District  of  Micbjgao. 

Mr.  CAarlei  J.   WiUetl  for  plaintiff  In  error. 

Mr.  Thomat  8,  Jtromt  for  defendant  io  er- 
ror. 


D.  E.  Wood  el  at.  Plff*.  in  Brr..  v.  Bach, 

CoRT*Co.  [No.  B09.] 

Id  Error  to  Ibe  Circuit  Court  of  tb«  United 
BlatesfortbeNorlLerD  District  of  Illinois. 

MeuT*.  a.  B.  Aldricb,  P.  V.  Hoffman  and  H. 
C.  Sear*  for  plaintiffs  in  error.  Mr.  R.  A. 
Child*  for  defendaols  io  error. 

Apnl  t9,  1895.  JudKHient  affirmed  witb 
C08U  aod  interest,  by  a  divided  court. 

Stahliko  Tdceer.   PIf.    in    Brr.,    •■  The 

United  Stateb.    [No.  896] 

In  Error  to  tbe  District  Court  of  the  United 
fiutes  for  the  Eastern  District  of  Texas. 


Jameb  C.  Hats,  Executor,    etc.,    Appt.,    • 

Mablon  Apoar.    [No.  332.] 

Appeal  from  tbe  Circuit  Court  of  tbe  Uoiled 
States  tor  the  District  of  New  Jersey. 

Mr.  D.  M.  FtnUr  for  appellanl.  Mr.  Qit- 
bart  Gollim  for  appellee. 

May  S,  189S.    Dismissed,  eacb  party  to  pay 

s  own  costs,  per  stIpulutioD, 


S44J 
In  ErT< 


Marion  County,  Texas,  Plff.  in  Brr.,  p.  W. 

N.  Coles  &  Co.     [No.  W2.] 

Petition  for  a  writ  of  certiornri  lo  tbe  United 
States  Circuit  Courl  of  Appeals  for  tbe  Fifth 
Circuit. 

Me»*>*.  A.  B.  Garland  and  R.  C.  G-irland 
for  plaintiff  in  error.  Mr.  W.  8.  Eeiiidoit  for 
defendanls  in  error. 

May  6,  IS9S.     Deoled. 


O.  W,  Bash,  Plff.  in   Err.,  t.  JoHS  W.  8. 

Farley.     [No.  326.J 

In  Error  to  tbe  Court  of  Api>eals  uf  tbe  State 
of  Kentucky. 

Mr.  John  H.  Bcgert  for  plaintiff  Id  error. 
No  counsel  for  defendant  Id  error. 

May  6.  1896.  Judgment  afSrtneil  wtth 
costs.  OD  the  authority  of  Jilmerl  d.  MitMuri, 
No.  120  on  the  docket  for  tbe  present  term, 
IH  U.  B.  SM  [89:  430], 


WAY  Co.,  Plff.  it 

Son.     (No.  860.1 

Id  Error  lo  the  County  Court  of  Coleman 
County,  Texas. 

Meurt  A.  T.  Britton,  A.  B.  Browne,  Geo.  B. 
Peek  and  J.  W.  Terry  for  plaintiff  in  error. 
No  counsel  for  defendants  in  error. 

May  6,  1895.  Judgment  reversed  with 
costs,  on  tbe  Butboriiy  of  tbe  Oulf,  Colorado 
A  Santa  Fi  Railmay  Company  t.  Hejley.  No, 
255  on  (he  docket  for  Ibe  present  term,  158  U. 
B,  9S  [39:910],  and  caose remanded  forfurther 
proceedings  not  inconsistent  with  tbe  opinion 
of  the  court  in  that  case. 


H.  H.  Myerb.  Appt.. «.  J.  C.  LEi.onB  et  at- 

[No.  996] 

Petition  for  ynlt  of  certiorari  to  the  United 
SuteB  Circuit  Court  of  Appeals  for  tbe  Fifth 
Circuit. 

Mr.  R.  R  Briggt  for  appellant.  No  oppo- 
sitloD, 

May  to,  1896.    Denied. 

16«  U.  S. 


ovGoi>^Ic 


MKHOiiA'Nnc.'ii  Caikm, 


Tki  Florida  CKirntiL  A  Pekivmui^r 
lUn-BOU)  Co.  flof.    [No.  IWU] 
Petltloa  for  ■  writ  of  certlonrl  to  (be  Dalt«d 

SUtd  arcuft  Court  of  Apptal*  for  tha  fifth 

CircDlt. 

JTom.  ff.  BUbet.  J.  R.  Fa^geU  and  Edmin 

~- — rtforsppelUot.  Meurt.  B.  F.  PkiUipt.  F. 


Thb   National   Livk  Imbdrakoe   Co.    of 
HoXTPKUEn,   Vt.,   Ptff.  in  Hrr.,   «,  Tat 
BOASS  or  Edcoatiom   or  tb>   Cttt  of 
Hdboii.  8.  D.     [No.  lOOB.] 
PetilJoD  for  a  writ  of  certiorari  to  ilie  Uuitcil 

Suies  Circuit  Court  of  Appeals  for  Ibe  Eighth 

Circuit, 
Jfr.  N.  T.  Gvtmtey  for  plRimiff  in  error. 

Jfr.fi:  J.  TVr'tbfordefeDdBiitiiienor. 
Jfay  to,  laSB.     Dealed. 


Tn  Gramd  Truitk  Bailwat  Co.,  I^.  in 

Err.,  t.  HartE.  Tbknant,  Admin Iiirairiz, 

etc.     [No.  lOOfl.] 

Petition  for  writ  of  certiorari  to  the  United 
Slates  Circuit  Court  of  Appeals  for  the  First 
Circuit. 

Heart.  Almon  A.  Slrovt,  Clarmu  A.  B^ht, 
Bmiy  Jf.  Biee  aod  Mdtme  Vhvrch  for  plain. 
lUt  In  error.  Mr.  OrtHU  D.  Baktr  for  de. 
tcndsot  In  error. 

MaatO,18B6.    Pwled 
IS9  U.  & 


CHARI.1M  W.  LsACH  «  al.,  AppU.,9.  Thk 

Watrrvale  Minirs  Co.  of  Chicaao. 
[No.  BW.] 

Appeal  frnm  the  Supreme  Court  of  Uw  Ttr- 
rlto^  of  Arizona. 

M<»»r*.  A.  T.  Britton  and  A.  B.  Brovnt 
for  sppellsQts.    No  couosel  for  appellee. 

May  £0,  1896.  Dismissed  wiih  costs,  od 
motioaof  JVr.  .J.  B.  froun;,  forlfaeappelianta. 

Thb  Rotal  Clat  HAROFicrruRiNa  Co.,  P^. 

in   Err,,  e.  The  Chicaso  Bewer  Pn>E  A 

Coal  Ca     [No.  67S.] 

Id  Error  to  the  Circuit  Court  of  the  Uulted 
States  for  the  Norlbem  District  of  IlliDola. 

Matn.  8.  8.  Gregory,  W.  M.  Boothj  and  Ja*. 
S.  Borland  tat  plBlotlit  Id  error.  No  counsel 
for  dcfendanl  in  t-rror. 

Mag  to,  1895.  Dismissed  with  costs,  OD  an- 
thoritj  of  counsel  for  plaintlfl  In  error. 

The  Dhited  Staivs,  Appl.,  n.  Uercz  A 

Co.     [No.  1082]. 

Petition  for  wrtt  of  certiorari  to  Ibe  Unitad 
StatM  Circuit  Court  of  Appeals  for  tbe  Second 
Circuit. 

Mr.  Solicitor  General  Gonrad,  lor  appellant. 
No  opposition. 

June  3,  1895.     Denied. 


App<>a1  from  tbeCfrcuttCbunoftlie  United 
Stales  for  tbe  Nortbrm  District  of  Callfrania. 

Jvnt  3,  18S5.  Docketed  and  dlsm  Issed  wltli 
costs,  on  Tnoll->n  "t  Mr.  J.  BubUy  Athlon,  of 
oounsel  tor  tlie  appellM. 
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THE   DECISIONS 


Supreme  Court  of  tlie  United  States 


OCTOBER  TERM,  1S95. 


h  ntereuoe  wordt  ai 


,    lo  the  Supmne  Courl  of  the  Unlled  Slalei, 
OcloberTerm,  1893. 
Stale  of  iDdlaoa      I 

c.  \  OrlgiDRl.  No.  a. 

Stale  of  EpDluchj.  J 

On  tlie  ISth  day  of  October,  ]89.'5,  comes  th« 
■tat«  of  Indiana,  by  Itl  alloroey  geiicnil,  and 
also  cornea  Ihn  state  of  Eeolucky,  by  its  solici- 
tor, Richard  H,  CuDningham,  and  said  poTtiec 
advlee  and  Inform  Ihe  cnurt  Ihal,  iti  accord- 
anoe  wtlli  the  opinion  and  ordfr  heretnbefore 
enterrd  in  Ibnt  brhalf,  ibej  have  agreed  q]x>d 
the  folln wing  named  gcDIIetnen  to  be  aiiiT- 
geMed  lo  this  court  as  comnil!i9lonet8,  as  staged 
and  set  forlU  In  sHid  opinion  and  order,  m.; 
19  V".  Mctizie*.  of  Mount  Vernon,  Ind.; 
Qaeton  M.  Alvea.  of  HendcrMn,  Ey.,  and  Col. 
Arnna  Siickney,  of  the  Enginrcr  thorps  of  Ihe 
Uniied  Siaie*  Array;  and  the  couri.  being 
JudVm%nlTn'iire'c^'S\"h7dl^p'u"^d' toun^ary  I  f"''/ "<i'l»e<;  '"  "'«  Premises.  do<a  now  o«ler 
lineVlween  the  atnte  of  Indiana  and  llie  aUti  ""''  ''-"-*  'l'«t  ihP  .Ll>ovfi.n«mPrt  0«, 
of  Kentucky  (186   D.   S.  476  [34;  828]).     At 

the  present  term  the  pattlea  moved  for  the  ap-  !,■  _  ,„  ;„  ,„,  _jV,«"."i,.  k  .^^  ,^u„. 
poiotment  of  comml^onen  lo  run  the  bound-  ?»«°^'«  "^u""*h  ..  ?  tin  a,  boundary  Hd« 
wy  line  between  add  lUles.  in  accordance  with  ^7'=''°  '^^  »ld  «^alea  of  Indiana  and  Ken- 
Ihe  said  Judgmenl  of  this  court,  upon  the  fol-  ^""^J  "  des-enaled  m  the  said  opinion  of  tbU 
Imripo  riiiiTim.  coufl   herelirfore  entered  herein,  and  to  report 

lowiEg  peuiiuD.  j^  jj^,^  ^^^^^  ^.|j^  ^^jj  reaponable  despatch  Iheir 

To  the  Honorable  the  Chief  Juatfce  and  As-  doinjts  lo  Ibat  behalf.  It  Is  further  orderiil 
Bociaie  Jusllcea  of  the  Supreme  Court  of  the  by  the  couri  that  duly  certrfled  copies  of  this 
"-'—■  "-■—  order  stiall  be  forlhwiih  iasucd  by  the  clerk  of 


STAj  STATE  OP  INDIANA,  Omplainattl, 

STATE  OP  KENTUCKY. 

(See  &  C  B»iiorter*a  ed.  ns-2IB.) 

Boundarg  betuten  Indiana  and  SmtvcJeg. 

AppolDtmeot  of  MnomtBtonon  Ut  aaoertaln  an 
run  tbe  bounda^  line  between  llie  itatM  ot  la- 
dianaaDdKeotuakr. 

[No.  S.  Original.] 
SvbmitUd    October  U.    189B. 
UAtr  tl,  1895. 

PETITION  for  tbe  appointment  of  commiB- 
aioneTB  to  run  Ihe  boundary  line  between 
the  Elates  "f  Indiana  and  Keolucky.    Granted. 
This  court,  at  iia  October  term,  1680,  kb' 


,  I  and  decree  that  tbe  above-named  QuslSTus 
Menzles,  Gaston  M.  Alves,  and  Amos  Siickney 

^^'^fnheat■  if.'"'<i,"'*y  ''«.''<"^?y-''pp°'?'«'  r""^ 


niied  Slate*: 

The  plaintltr,  the  state  of  Indiana,  and  the   this  c 


defendant,  the  state  of  Kentucky,  show 
your  honor!  that  Ihey  liave  agreed  upon  and 
eiibmit  herewith  Ihe  accouipauylog  draft  of  ao 
orMpr  in  eonfortnity  to  Ihe  opinion  and  order 
Ji7U]  of  *the  court  herein,  and  more  for  an 
order  In  accordance  therewith. 

The  Stale  of  Indiana. 
By  William  A.KtIcham.  iia  Atinruev  General. 
Tbe  State  of  Kent  ucky, 
Bt  Richard  H.  CunDlngham,  Its  Solict.or. 
WashiDgtoB,  D.  C,  October  IS,  1805. 
1fi>  D.  S.  U.  a.  Book  40.  10 


inder  his  t 


i  Beat. 


of  Ihe  alwTC  named  commissioners,  and  before 
entering  upon  the  discharge  of  their  duties  aa 
such  cum  mi  ui  oners  they  and  'each  of  [277 
them  shall  be  and  appear  before  ei'hcr  the  clerk 
of  this  court  or  Ihe  clerk  of  tbe  United  Smlea 
cireull  courl  wllhin  and  foreither  the  district 
nf  Indiana,  Eenlucky,  or  Ohio. and  lake  an 
oath  faithfully  to  dlacnarge  the  duties  required 
of  ihem  BB  such  commiulonera.  which  oathB 
shall  be  transmitted  to  and  filed  wKh  thealerk 
of  this  court  and  Id  tibia  mom. 

U9 
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BUPBin  COUKT  or  TRl  UHrCKD  9TATB& 


Mr.  Wb.  a.  K«teli»m,  Attomer  Oe&enl 
of  Ae  State  of  lodiaoa,  (or  complaiDant 

Mr.  BAebmrd  H.  Cttwilnghai  ford» 
fcndBDt. 

Mr.  ChitfJvitieeTnUev: 

Tbla  cause  comltie  od.  oq  Ibe  sppIIcatloD  of 
tbe  state  of  Indiana  Dy  iU  attorney  general  aod 
of  tbe  Stale  of  Kentucky  b;  its  aoliciior,  Rich- 
ard n.  CuoniDKbam,  (or  the  app'iintment  of 
commlaaionera  Derelit,  in  accordance  with  tbe 
opinion,  judgment,  and  decree  bereinbefore 
iled  and  entered,  and  the  court  being  Bdvlacd 
and  informed  b;  said  parties  that  itiey  bave 
agreed  upon  Ibe  foliowing'Oanied  gentlemen  to 
be  suggested  to  this  court  for  such  appoint- 
ment, n'l.:  OusUtub  V.  Henzles.  of  Mount 
Vernon,  Indiana,  Gaston  M.  Alves,  o(  Hen- 
derson, Kentucky;  and  Col,  Amos  Slickoey,  of 
tbe  Engineer  Corps  of  tbe  United  States  Army; 
and  Ibe  court,  being  fully  advised  In  the  prem- 
ises, does  DOW  order  and  decree  that  the  above- 
named  QuslaTui  V.  Men£ie»,  Oaston  M.  Alves. 
and  Amoe  Slicknev  be,  and  they  are  hereby, 
appointed  commissIoneTS  to  ascertnin  and  run 
the  boundary  Hoe  betireen  tbe  said  states  of 
Indiana  and  Kentucky  as  designated  In  the 
aaid  oploion  of  this  court  heretofore  Qled  and 
Judgment  and  decree  heretofore  entered  herein, 
and  to  report  to  Ibis  court  with  all  reasonable 
despatch  tbelr  dolnga  in  that  behalf.  It  is 
further  ordered  by  the  court  that  duly  certified 
copiea  of  this  order  shall  be  forthwith  Issued 
by  the  clerk  of  this  court,  under  his  hand  aad 
Ibe  seal  of  the  court,  to  each  of  tbe  abore- 
named  commiasionera.  and  before  etilerlDg 
upon  the  discharge  of  tbelr  duties  aa  such  com- 
mlsalonera  tbev,  and  each  of  tbenn,  shall  be 
and  appear  before  either  the  clerkot  Ibis  court 
or  the  clerk  ot  the  Uaited  Blates  circuit  court 
within  and  for  either  the  dlslflct  of  Indiana, 
Eentnckv,  or  Oblo.  and  take  an  oath  futh- 
fuUy  to  alscbarge  the  duties  required  of  them 
aa  aacli  commlMtonera,  which  oaths  shall  be 
forthwith  transmttted  to  and  filed  with  tlie 
clerk  of  thla  court  and  In  this  caoae. 


CHARLES  £.  SIMMONS,  Trustee. 
(See  B.  a  Beporter'a  ed.  ns-ai) 


L   In  a  foreeloaura  action,  where,  In  the  t 
there  la  a  prajer  that  a  ]ualoT  morlnasee  be 
ereed  to  redeem,  and  tbe  priority  of  plaintur* 
mort<a«e  ta  established,  and  k  nle  ti  ordered  de- 


rioi».-Ai  (o  who  (I  mUUta  lo  redeem  fto 
tttnoTa  mortgaot,  Mie  note  ro  Nores  t.  Hall.  U:  SOi. 

At  to  BtrM  fondotim  Of  mortoooe.  sea  note  ' 
Clark  T.  BerbuiD,  U:  3SL 
IM 


clarlna  tbe  debtor's  riitht  to  redeem  to  b«t«te*er 
barretl.  a  similar  order  barrios:  ttw  rlfbt  of  r^ 
demplloD  ot  the  Junior  n 


aarr. 


laby  w 


iHnned  be  waive*  bla  rt^tat  to  redeem. 

S.  Vbere  a  Junior  mortsacee  la  a  defendant  In  m 
foreoloaure  aoMan.  and  he  Boquleaoea  In  the  pro- 
oeedlngs  uid  nunlfeati  no  Intention  to  diaturb  the 
title  of  the  pui«hiaei«  at  tlia  forecloaura  sale, 
until  more  tbanaeven  jcan  have  elaiaed,  durlac 
which  large  ezpeodltures  have  been  made  br 
them  and  undoubiedlr  tbird  pereona  bave  be- 
come Interested  on  tbe  faith  ot  their  title,  Ua 
liaht  to  redeem  cannot  be  enforced  bj  reason  e( 
bla  laohe*. 

{Nos,  11. 12.] 

Areaid  Notembtr  1.  I89i.    DuUtd  OctOtr  tl, 

189S. 

APPEALS  from  a  decree  of  tbe  Ctmiit  Court 
ot  tbe  United  Stales  for  the  Southern  Dla- 
Itlct  of  Iowa  in  a  cross  suit  in  equity  brought 
by  Cbatlea  E.  Simnions,  as  tnistee,  against  tb» 
Burlinglon,  Cedar  Rapids  &  Northern  Rallwaj 
Company  et  al.     The   railway  company   Bp- 
peals  from  so  much  of  the  decree  as  tinds  tM 
cross-corn plainant  eolitled  lo  redeem  from  ft 
foreclosure   sale,  and  as  afflrms  Hie  validltj 
of  certain  bonds  and  bolds  Ibe  railway  com- 
pany bouod  to   account:  and   the  cross^om- 
plaioant  appeals  from  such  portions  thereof  as 
And  Invalid  some  of  tbe  bonds  set  up  in  tb« 
bill,     Rerened.    and    earn  rcmitttd  leilk 
directioni  to  enter  a  ieertt  i%  aeeordanee  witk 
the  opinion,  etc. 
See  same  case  below,  88  Fed.  Rep.  6SS. 
The  facts  are  staled  in  Ihe  opirion, 
Jfr.  Ch«rle>  A.  Clark  for  Simmona  M  ol, 
Mettre.  J.  H.  Woolworth  and  B.  B.  Cock 
for  Burlington,  Cedar  Rapids  &  Northern  Rail- 
(Jompany. 


Mr.  JvHiee  SUraM  delivered  Ibe  opinion  of 
the  court: 

The  BurlingloD,  Cedar  Rapids  &  Hinneeottt 
Railwav  Company  was  a  corporation  organiied 
under  Ihe  lawaof  tbe  Slate  of  Iowa,  end.  inpuf- 
Bunnce  of  its  granted  powers,  had,  prior  lo  tbs 
11  igalion  wbicb  brings  Ihe  case  before  us.  con- 
M  uct«d 'amain  line  and  Ibree  branches  [270 
known  as  "the  Milwaukee  Eiienaion,  "tlM 
Pacific  Estension,"  and  "the  Muscatine  Weal- 
'  It  had.  al  different  times,  eiecmedmotV 


thereafter  lolw  acquired,  securing  bonds  to  IIm 
amount  of  kS. 400,000;  one,  subsequent  in  dale, 
upon  the  Milwaukee  ezteosioo,  aecuriocboooi 
to  tbe  amountof  $3,200,000;  one.  laler  In  dale, 
upon  tbe  Muscatine  We«lcrn  extension,  aaca^ 
log  bonds  to  the  amunnl  of  $800,000:^  and  ono, 
still  later  in  date,  upon  Ibe  Pacific  extenaloii, 
securing  bonds  in  the  aum  of  (l,MX).0OOi  and, 
finally,  one  known  as  the  Income  and  equip- 
ment mortgage,  which  was  a  second  mortft^a 
upon  tbe  railway  and  branchea,  and  purporting 
lobe  B  first  mortgage  upon  the incomeandupoB 
certain  rolling  stock  not  covered  by  the  fltat 
morigagea. 

On  the  IStb  day  of  May.  167S.  Chariea  L. 

Frost,  aa  surrlving  trustee  In  ihe  "main  line* 

mortgage,  filed  In  the  circuit  court  oi  tlw 

Ifift  U.  S. 


itm. 


iJliJiDioiia  T.  Burlington,  C.  R.  A  N.  R.  Co. 


Uoitcd  Sum  for  the  diatricl  of  Iowa  u  origl- 
nal  bill  against  Ibe  Burlington,  Cedai  Raplda 
A  Htaneaota  Railway  Compaoy,  aa  sole  de- 
fendant, to  foi^loae  ibe  mur(gag«  on  the  main 
Itae.  By  amendment  the  Farmers'  Loan  & 
Trust  Company  was  made  a  parly  defendant 
upon  an  aTerment  that  said  company  were 
Uusteea  in  a  mortgage  executed  suljsequent  to 
the  plaintUra'  mortgage,  and  praylog  that 
"tbelr  iieo  on  the  Income  and  eqiiipmenl  of  said 
road  may  be  declared  sutwequent  to  that  of  the 
plaintlO^,  and  Iliej  may  be  decreed  lo  redeem 
plainilffs'  mortgage  or  Ibelr  equity  be  barred 
and  fnrei'loaed,  and  for  such  other  relief  aa  the 
plaintiffa'  case  may  require."  A  demurrer  tc 
this  bill  bad  been  filed  by  the  railway  compnny, 
and,  after  the  Farmera'  Loan  &  Trust  Company 
waa  added  aa  apatty  defendant,  it  Joined  In  the 
demurrer. 

S80}  "Tbe  BCTera]  Inuteea  in  the  Milwaukee 
extension  mortgage  and  the  Mnscaline  ex  tension 
mortage likewiK  filed,  in ibesame court,  fore- 
clofure  bills.  In  which,  by  amendment,  the 
Farmers'  Loan  A  Trual  Company  was  made  a 
party  defendant,  and  aa  to  whli^h  [be  sam 
Hef  was  prayed  as  thai  contained  in  the  bill  filed 
by  Froai.  trustee. 

On  June  SS,  1870,  Ibe  Farmers'  Loan  & 
Truat  Company,  as  trustee  in  the  mortgage 
the  PaclQc  diTlsion  and  as  trustee  In  the  Income 
and  equipment  mortgage,  filed  an  original  bill 
against  the  railway  compsu;,  praying  a  fore- 
floaure  of  tx)lb  ot  said  mortgages.  In  Ibal 
portion  of  the  bill  that  dealt  witli  tbe  income 
anil  equipment  mortgage  it  was  alleged  tbat 
•aid  tuorlgage  was  a  first  lien  on  two  engines, 
known  aa  Noa.  SO  and  SI,  and  upon  one  hun- 
dred and  thirty  box  cars,  known  as  tbe  even 
numbers  from  B82  to  1140.  An  answer  was 
filed  by  the  railway  company,  not  trsversitig 
or  denying  Ibe  atlegalions  of  the  bill  as  re- 
■pectedlhe  mortgage  on  Ibe  Pacific  division, 
but  denying  that  as  many  equipment  or  Income 
bonda  had  been  sold  as  were  averred  In  have 
been  sold.  On  the  SOtb  of  October,  18TR,  the 
cmse  cane  on  for  bearing,  and  a  final  decree  was 
entered,  ordering  thai  ibe  property  covered  by 
tbe  Pacific  division  mortgage  be  sold  without 
■ppraiaement  or  redemptiou  at  public  auction, 
etc.  but  ordering  that  "that  portion  of  com- 
plainants' bill  relating  to  the  Income  and 
equipment  mortgage,  so  called,  is  ordered  lo 
be  cODBolldaled  with  Ibecauses  pending  in  Ibis 
eourt  against  said  respondent,  wberein  said 
Froat.  Taylor,  and  others  are  respeclively  com- 
jdalnanti. 

On  tbe  same  day  on  which  Ibis  decree  was 
entered,  there  was  filed  in  Ibe  cause  wherein 
Cbarlea   L.  Frost  and   others,   trustee",  were 

£laintiSs.  and  tbe  Burlioglon.  Cedar  Itapids  & 
Linneaota  Railway  Company  was  defendant, 
an  answer  on  behalf  of  the  Farmers'  Loan  & 
Trust  Company,  in  which  it  was  admitted 
that  the  deed  of  trust  to  Frost  was  a  first  lien 
upon  Ibe  main  line  and  upon  the  ordlnarv  roll- 
ing stock  used  thereon,  not  included  ft)  the 
mortgages  executed  by  tbe  company,  known 
as  tbe  Pacific.  Milwaukee,  and  Muscatine 
Western  morlgnges,  and  not  including  also 
engines  Nos.  80  and  31  and  box  cars  Nos.  883 
In  1140. 

On  tbe  same  dav  tbe  Farmers'  Loan  &  Trust 
Company  filed  a  croa*  bill  against  tbe  com- 
tf  V.  8. 


lofore  mentioned.  The  prayer  of  this  croM 
bill  was  as  follows:  "Wherefore  your  orator 
prays  thai  said  severs!  suits  liecDoaolidated;  that 
an  equitable  poriioD.as  "above  shown,  be[i!81 
decreed  as  against  all  of  said  parties  to  oe  in- 
cluded In  aaid  deed  of  truat  (the  income  mort- 
gage), and  that  the  same  be  properly  designated 
as  proper  to  be  sold  with  ssia  division  under 
said  mortgage;  and  that  your  orator  bave  a  de- 
cree declaring  iia  lien  upon  said  two  engines  SO 
and  81  and  said  ISO  box  cara,  under  said  mort. 

fage.  to  be  prior  and  paramount  to  any  held 
y  any  of  aatd  trustees  and  parlies." 

The  record  discloses  tbat  on  October  80. 
1675,  Ibe  causes  were  ordered  to  be  confioU- 
dated;  the  defendant  railway  company  with> 
drew  Its  demurrers,  pleas,  and  answers  in  the 
said  several  causes;  and  thereupon  '  'aaid  several 
causes  and  said  consolidated  cause  came  on  for 
final  hearing  and  trial  bcFore  tbe  court  on  the 
several  bills  of  complainl.  the  amended  bill, 
tbe  several  mortgages  and  deeds  of  trust,  and 
the  proofs." 

The  decree   found   the   amount  remaining 


,  „  lays, 

of  which  payment  its  equity  of  redemption 
was  to  be  forever  barred,  and  W.  M,  Kaiser 
was  appointed  aspecial  master  to  advertise  and 
sell  said  main  line  and  its  francliises  and  ap- 
purtenant property  "without  redemption  or  ap- 
praisement," and  it  was  ordered  that  James 
Grant  be  a  apecist  trustee  to  purchase  the 
property  for  all  holdera  of  lionds  secured  by 
the  maio-llne  mortgage  who  shsll  assent  to  sucn 
purchase  and  pay  their  share  ot  the  expenses, 
and  be  was  ordered  to  convey  the  properly, 
under  the  direction  of  the  court  or  one  of  111 
ludijes,  lo  Bucti  corporation  as  sucb  bond- 
holders may  organize,  to  hold  the  title  thus  ac- 
quired for  tbetwneflt  of  the  whole  or  such  part 
as  should  assent  thereto. 

Pending  tbe  foreclosure  proceedings,  a  nev 
corporation,  called  the  Burlington,  Oednr  Rap- 
ids &  Northern  Ruilwny  Company,  was  formed 
for  the    purpose    of   purchasing  the    several 
mortgaged  properties  at  the  foreclosure  sales. 
ODthe32d  day  of  June,  1876,  tbe  mala  line 
was  sold  by  tbe  master  to  a  committee,  who 
purchased  for  the  benefit  of  all  bondholders, 
and  who  directed  that  a  conveyance  be  made 
by  deed  to  the  Burlington,  Cedar  Rapids  A 
Northern  Railway  Company.  On  Ibe  sameday 
tbeMuscBtineWeetern 'extension  was  sold  [USb 
t<i  tbe  same  purchasers,  and  at  their  request  ■ 
deed   was  made   to   tbe  said   new   company. 
Likewise,  on  the  same  day,   the  Pacific  dlvl- 
in  was  sold  by  tbe  master  named  in  tbat  de- 
K,  and  the  purchaser,  John  I.  Blatr,  acting 
trustee   for  the  bondholders  of  Ibe  Pacific 
vision,  directed  that  Ihe  conveyance  should 
be  made  to  tbe  said  new  company. 

Tlie  masters  making  these  sales  executed 
deeds  of  the  msin  line  and  of  Ihe  several 
branches  lo  tbe  said  Ihe  Burlington,  Cedar 
Rapida  &  Northern  Railway  Company,  con- 
veying in  terms  an  absolute  title  lo  tbe  prop- 
erty described  In  each  deed.  The  reports  of 
Ibe  several  sales,  accompanied  by  the  deeds 
executed  by  the  maslers,  were  submitted  tc 
tbe  court  for  approval,  as  required  by  the  de- 

r~         I    "' 
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erce,  and  an  Jul;  !0,  1876,  ihc  drcuit  court 
Judge  approved  uld  wiei  and  deeds,  tod  or- 
OMM  the  property  1o  be  dellveied  to  aald  oeif 
company  aaof  July  1.  1878. 

Toe  plan  of  reorganlzalion  provHcd  lor  Ihe 
execution  of  a  mortgage  of  the  eoure  properly 
of  Ibe  new  oompaD}'  lo  tbe  amouDtof  16,600,- 
000,  and  auch  ■  morlgsge,  bearing  date  Isl  of 
September.  1876,  was,  on  November  0,1876, 
czecnted  aod  delivered  to  tbe  Faimen'Loan 
A  Trust  Company  as  trustee. 

It  appears  Ibst  the  stock  and  bonds  of  the 
new  organlulion  were  put  upon  the  marhcl, 
«nd  faave  been  bouj^ht  and  sold  ai  mercaDtlle 
•ecuiilfes  sioce  tbeir  issue  In  18T8. 

In  February,  1B82,  Ibe  Farmers*  Loan  A 
Trust  Company  addressed  to  Ibe  boldeis  of 
tbe  income  and  equipment  bonds  of  Itie  Bur- 
llDRtOD,  Cedar  Rapids  &  Hlonesola  Railway 
Company,  aodlo  Hubbard,  Clark  A  Dawley, 
attorneys  of  some  of  aald  bonds,  a  commuol- 
CBllon,  resigning  as  truelee  uoderlbe  income 
and  equipment  mortgajie. 

Od  April  13,  1888,  there  was  prcsenled  to 
tbe  district  Judge  of  tbe  United  Stales  for  tbe 
southern  district  of  lona  a  peli'ion  of  one 
Lawrence  Turnure  aod  olbera.  claiming  to  be 
holders  of  income  and  equipTnent  bonds  of  tbe 
Burlington,  Cedar  Rapids  &  3Iimieeo!a  Hnil 
WBT  Company.  Tbe  petition  alleged  tbe  reslg- 
2ri3]*nalIon  as  truslee  of  tbe  Farmers'  Loan  & 
Trust  Company,  asked  that  Charles  E  Sim 
moQS  should  be  appointed  trustee,  and  tliat  be 
•hould  1m  authorized,  ns  auch,  to  file  an 
"  amended  and  supplemental  cross  bill  in  tbe 
nature  of  a  bill  of  revivor  and  supple- 
neat,"  and  that  he  be  permitted  lo  hrlns  in 
Dew  parties  in  accordance  wilb  such  aroendi.>d 
and  supplemental  cross  bill. 

On  this  pcliiion  en  order  was  indorsed  by 
the  judge,  appointing  dlmmous  iruslee  and 
^vlDg  him  leave  to  file  bts  cross  bill  in  tbe  na- 
ture of  a  bill  of  revivor  and  supplement,  "sub- 
ject to  Ibe  rigbt  of  all  parties  Interested  lo 
move  Ibe  vacation  of  this  order  sfler  process 
to  or  appearance  of  tbe  defendants." 

On  the  following  day  the  cross  bill  of 
Cbnrics  l-^  Simmons,  as  iiusiee.  succeeding  the 
Farmers'  Loon  &  Trust  Company,  was  filed 
against  Friderlck  Taylor,  as  successor  lo 
Obarles  L.  Prosl.  truslee,  the  Burlington, Ccdnr 
Rapids  &  Minnesota  Railway  Company,  tbe 
Burlington,  Cedar  Rapids  &  Norlhem  Rail- 
way Company,  and  the  Farmers'  Loan  & 
Trust  Companv. 

ThIacrwB  bill  set  up  a  history  of  the  pro- 
ceedings, not  differing  in  substHntifil  particu- 
lars from  the  slalemeat  herein  prevlou>iiy 
made,  but  claimed  Ibnl  In  no  proceeding  hnd 
there  been  any  adjudication,  determination, 
decree,  or  order  in  any  manner  affecting  or  de- 
termining the  rlgbla  of  the  Farmers'  Loan  ft 
Trust  Company,  as  trustee  noder  the  income 
and  euuipment  mortgage,  or  of  tbe  bondhold- 
ers elaimmg  under  said  mortgage. 

The  cross  bill  prayed  for  an  account  lo  be 
rendered  by  tbe  Burlington,  Cedar  Rapids  A 
Nortbein  Railway  Company  of  the  eaminga 
of  the  mala  Hoe  since  tbe  aald  company  had 
bad  control  and  management  of  the  same,  and 
prtysd  for  a  decree  permitting  the  complaiu- 
ut  to  redeem  tbe  aald  main  line  upon  pay- 
ment of  Ibe   amount  Ud  by  tbe  commiliee 


of  bondboldera  si  the  foreclosure  sale,  1'>si  lh( 
profila  and  gains  ascertained  by  the  acrounttog 
prayed  for,  and  tliit.  u[>on  such  redemption, 
Ihe  compUlnant  should  be  decreed  to  take  the 
title  to  said  railway  franchisesand  properly  free 
and  clear  from  the  trust  deed  of  Frost  aod  thede- 
creeof  Ihe  court  In  ■hisbebalf.and  from  [284 
all  rlghU  of  tbe  Burlington,  Cedar  Rapids  tl 
Norlhera  Railway  Company  In  Ibe  properly, 
and  that  the  trust  deed  or  mortgage  from  Ibe 
Burlington,  Cedar  Rapids  ft  Norlhem  Rail- 
way Company  to  tbe  Farmers'  Loan  ft  Trust 
Company,  trustee,  and  the  lien  thereof  be  ut- 
terly canceled  as  lo  aald  main  Hue,  and  a*  to 
the  complainant  and  bondboldera  claiming  un- 
der said  trust  deed, 

luue  was  made  by  answer  filed  by  the  Bur- 
lington, Cedar  Rapids  ft  Northern  Railway 
Company,  in  which  answer,  among  uiher 
things,  tbat  company  denied  that  there  had 
been  no  adjudication  deiermlning  tbe  rlgbla  of 
the  Iruatee  under  the  lacoma  and  equlpmcot 
morigBge,  and  denied  that  any  riebt  of  le- 
demplkin  remained  in  Ihe  Farmer^  Loan  ft 
Trust  Compsny,  or  In  its  successors,  after  Ihe 
snle  under  tbe  decree  of  Ociober  SO,  187S. 
This  aoBircr  likewise  denied  thai  Ihe  bnnds 
held  by  those  on  whose  behalf  the  crosi  bill 
was  filed  br  Simmotia  were  ever  legally  Issued. 
On  November  2S,  1H88.  Ihe  Farmers'  Lomu 
ft  Trust  Company  filed  its  answer  lo  Iheeross 
bill.  In  this  answer  it  was  arerred  tbat  ihe 
Farmera'  Loan  &  Trust  Company  hnd.  In  fnci 
~~  '~w,  no  valid  claims  lo  the  ssld  eaulnes  and 

cnTf,  except  subject  10  the  prior  claiitis  nf 

liber  mortgages,  and  tbat  all  such  claims 
cut  off  and    foreclosed  by  the  sale  under 
the  decree  of  October  30,  1878. 

Keplimtions  were  filpd  and  evidence  taken, 
md  on  Ociober  2S.  1863.80  opintnn  and  de- 
cree were  filed,  finding,  first,  Ihnl  tiip  Income 
ind  equipment  mortgage  wns  a  valid  Hen  upon 
he  main  line  of  the  railway,  and  thai  tlie 
right  of  redemption  under  it  had  not  been 
foreclosed  by  the  decree  of  Ociober  80.  1876, 
nor  bv  the  sale  tbereunderi  second,  that  Ibe 
Burlington,  Cedar  Rapids  ft  Northern  Rail- 
C^impitny   was  cniiiled   to    redeem    the 

I  line  by  paying  off  the  Income  and  equip- 
ment morlgnce;  third,  tbat  in  event  such 
redemption^  shall  not  be  made,  Iheu  Ihe 
bondhntdcrs  secured  by  Ibe  inrome  and  equip- 
ment mortgage  sbiill  be  cniilled  to  rrtioera 
' '  main  line  of  railway  by  paying  into  court 

mount  due  Ihereon.BS  the  same  Khali  liedu- 
terniinedlnlhe  manner  "provided  in  llie  [!i8fl 
decree:  fourth,  that  in  the  event  of  neither 
of  these  redemptions  taking  place,  ibe  Bur- 
lington, Cedar  Rapids  ft  Minijesola  Railway 
Company  shall  be  entitled  lo  redeem  said 
mainline  by  paying  oS  Ihc  amount  due  on  ibe 
deed  of  trust,  or  deeds  of  trust,  against  wliich 
such  redcmpilons  shsll  be  made;  fltlh.  In  ilie 
event  that  neltlier  the  Burlington.  Cednr  Rap- 
ids ft  Norlbern  Railway  Ciimi>nny  nor  the 
Burlington,  Cedar  Rapids  ft  Minnexnta  Rail- 
way Company  thai)  so  redeem,  then  ibc  in- 
come and  equipment  mortgage  ahall  be  fnre- 
closed  and  a  sale  of  the  properly  bad,  sod  the 
proceeds  be  applied,  lint,  lo  the  payracul  ol 
the  bonds  Issued    under   Die  main  line   mort 

Sge,  and  second,   tbe  smounl,  ibereafier  lo 
delerniined.  that  shall  be  due  upon  Hie  In 

.-     n»  u.  8 
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._■  tben  relerred  to  ft  miitei  to  determlDc 
tundry  mntter*  ulaied  In  Ibe  decree. 

From  tliif  decree  an  appeal  was  taken  lo  this 
court,  whlcb  apppftl  wxa  dl8m)»ied  for  Ihe  tet- 
■oD  tljat  1h«  decree  Hppraled  from  waaonia 
flnal  decree.  BuHingfon,  0.  R.  A  h.  R.  Co. 
■w.  ^mmoif,  128  U.  S.  63  [81:  7S].  Subse- 
quently ft  report  woi  flled  b;  Ibe  master, 
vbicli  wftt  excepted  lo  by  SinimnDi,  trustee, 
and  by  tbe  Burl'iiglon,  Cedar RapidBi&NoTtli 
em  Railway  Companj,  Tliis  report  and  the 
Hceptiona  ilicrelo  were  paued  upon  by  the 
court  beliw  Ja  an  opinion  died  on  May  15, 
1869.  repoited  In  S6  Fed.  Rep.  688;  and  on  Mav 
20,  1S89,  a  final  decree  was  CDlered  la  accord- 
aoce  wltb  Ibe  opinion  if  Ihe  courL 

From  Ibii  decree  Ihe  Biirltnglon,  Cedar 
Rapldi&NortberoRailnay  Company  appeals, 
as  nell  from  to  mncb  Ibereof  aafinds  the  croia- 
complaiDftnt  entitled  to  redeem  at  all  fti  from 
Uiose  portions  ttaereol  which  affirm  the  Taltd- 
tty  oF  any  of  Ibe  bonds  aod  wbicb  bold  tbe 
railway  company  hound  toaecoiint:  and  tbe 
croaa-compUiiDBat  appeala  from  sitch  portions 
thereof  as  find  InTalid  lome  of  Ihe  bonds  as- 
serted in  Hie  cross  bill 

284IJ  "The  decisive  miealions  In  this  case  tarn 
on  ibecbftraclerandeOect  of  the  decree  entered 
on  October  SO,  1S75.  Did  that  decree  leare  the 
rights  of  the  second  mortgage,  known  an  tbe 
iDcome  and  equipment  mortgage,  unniijudi- 
caieil,  and  thereby  subject  the  purchaters  at  tbe 
sale  under  Ibe  decree  lo  a  future  Inquiry  into 
those  rigbl^,  or  was  tbederrce  final,  asn-apects 
Ihe  property  sold  thereunder,  and  do  the  pur- 
chaiieiB,  the Burlinglon.Cedar  Rapids  &Korth- 
em  Railway  Company,  hold  the  property  free 
from  tbe  lien  of  the  second  mortga^I 

The  answer  lo  these  questions  must  be  found 
to  the  allegations  and  proofs  upon  which  the 
decree  was  based,  aa  well  ft*  in  tbe  lerma  of 
tbe  decree  itself. 

The  renitd  ahows  that  all  Ibe  parties  to  be 
■ffecled  by  the  decree  were  before  ibe  court— 
tbe  Burlington.  Cedar  Rapids  &  Minnesota 
Bailway  Cnmpany  as  a  morlgagedeblor  in  de- 
fault, and  the  trustees  In  tbe  KTeral  mortRSges. 
Tbe  property  against  which  ibe  proceedings 
were  aimed  was  a  milroad  consisting  of  a  mMn 
road  and  seTerftl  brauches.  That  tbe  railway 
company  wai  iniolvent  and  utterly  unable  to 
Mtisfy  decrees  for  tbe  pftymeut  of  money,  was 

In  Biicb  cirenmaiancea  what  kind  of  a  decree 
would  be  probable,  ftod  in  Ibe  natural  course 
of  eventsT  Would  it  not  be  expected  that  the 
proceedings  would  eveDtuaie  in  a  sale,  in  such 
a  way  as  to  dispose  of  the  queatioDH  raised  in 
tbe  several  csises.  and  to  vest  In  the  purchasera 
u  unencumbered  title  to  tbe  entire  rallwsy 

We  learn  from  tbe  pleadings  and  evidence 
that  auch  ■  plan  of  sale  was  ippiireDily  pur 
sued,  and  resulted  in  tbe  organization  of  anew 
Dompftny  wbow  mortgage  bonds  and  slock 
weredisUrtbuied  among  tbeoriginslbondholdera 
887)  upon  terms  ■aallsfaciory  to  all,  includ- 
ing ft  nnmber  of  tboae  wbo  likewise  held  bonds 
secured  by  tbe  income  mortgage.  Tbe  sales 
were  reported  to  tbe  court,  and,  with  Ibe  deeds 
h)  pursuance  thereof,  were  duly  approved, 
Tbe  new  company  went  ioto  Dossesslon  and 
lfi9  V.  8. 


of  tbe  railroad  and  branches,  and 
lias  increased  larcely  their  value  bj  Importaol 
exlenaions.  The  bonds  and  stock  of  the  new 
company,  it  is  sale  to  presume,  have  gnua 
largely  Into  new  hands.  The  ponesaion  and 
title  of  Ibe  Burlington,  Cedar  Rnplds  &  Horlb- 
ero  Reilwar  Company  reir.al.ied  undisturbed 
and  uocbnllenged  till  April,  ltttUi,-a  period  of 
more  than  seven  years,  — when  Ibe  petition  of 
cerlalo  altep'ed  bondboldeia  under  the  income 
mortgage  was  filed  asking  leave  to  file  what  is 
termed  "an  amended  and  supplemental  cros* 
bill  in  Ibe  nature  of  a  bill  of  revivor  and  sup- 
plement," the  avowed  purpose  of  wbicb  is  la 
have  tbe  title  of  the  Burlington,  Cedar  Rapidt 
A  Northern  Railway  Company  declared  sub- 
ject to  tbe  lien  of  the  income  mortgage:  to  havs 
the  mortgage  Issued  in  pursuance  ot  the  plan 
of  reorgnniuitinn  declared  void,  as  rcapecis  the 
main  line;  and  to  hold  that  company  to  account 
for  the  earnluga  during  tha  perlo(l  of  its  poa- 

To  constrain  a  court  of  equity  lo  grant  i«- 
llet  so  apparently  inconsistent  with  the  previ- 
ous proceedings,  and  so  destructive  of  tb« 
rishis  of  persons  who  have  since  bectime  in- 
terested, the  eaiiepresentedsbould  be  clear  and 
free  from  doubt. 

What.  tben.  are  the  reasons  urged  in  favor 
of  tbe  complainant  In  the  amended  and  aup- 
ptemeDtal  cross  blllT 

It  is  claimed,  in  the  first  place,  that  th« 
Farmers'  Loan  &,  Trust  Company,  a  party  ui 
the  cause  as  trustee  named  in  tbe  income  and 
equiprnt-'Dt  mortgage. had  an  equitable  right  to 
rihjeem.  and  that  as  tbe  decree  of  October,  I87S, 
contained  no  declaration  or  recital  that  aald 
trustee  wasbnrred  of  the  equity  of  redemption, 
and  as  no  lime  was  given  lo  it  lo  redeem  from 
the  first  mortgagea,  Ibe  tiKhls  of  Ihe  trustea 
and  of  the  income  bondhudcrs  were  wboll/ 
UDslTecled  by  ilie  decree  sad  by  the  sales  Id  ftc< 
cordatice  therewith.  In  other  words,  the  prop- 
osition is  that,  in  a  decreo  which  orders  a  sala 
of  the  proper!  V  to  pa^  tbe  first  mortgage  debt, 
an  express  otcier  cutljng  ofl  tbe  'equity  [tiSS 
of  redemption  of  a  Junior  morigagi-e,  althiiueb  ft 
pirly  to  the  suit,  is  necessary  to  oevest  the  lat- 
ter of  bis  lien  and  of  bis  right  of  redemption. 

We  are  unwilling  to  accept  this  as  a  sound 
statement  of  tbe  law,  or,  U  all  eventa,  to  con- 
cede it  as  Invariably  true.  Where  a  Junior 
mortgagee  is  a  party  defendant  to  a  foreclosure 
bill  in  wbicb,  as  Id  the  present  case,  there  is  ft 
prayer  that  he  be  decreed  to  redeem,  aod  where 
tbe  priority  of  the  plaintiQ's  mortgage  li  found 
or  conceded,  aod  a  sale  Is  ordered  In  default  of 
pavment.  declsring  the  right  of  Ihe  debtor  to 
redeem  lobe  forever  burred,  we  do  not  deems 
similar  order  as  to  right  of  redemption  by  tba 

Junior  mortgagee  to  be  substantially  or  eveo 
ormally  neceasary.  He  baa,  ol  course,  ft 
right  to  redeem,  but  It  be  chooses  not  to  aseert 
such  right,  and  stands  by  while  the  sale  1ft 
made  and  confirmed,  be  must,  in  equity,  h« 
deemed  to  have  wftived  bU  right 

We  think  the  law  wfta  correcUj  itatcd  bj 
Jfr.  Jvitiet  Matthews  In  Chicago.  V.AD.  R.CS. 
v.  Fet^iek.  106  U.  S.  68  [27:  MJ.wbere  he  saldt 
"Id  case  the  proceeding  results  finally  in  a  sal* 
of  the  mortgaged  premises,  the  sale  ia  made 
lice  from  the  equity  of  redemption  of  tbe 
mortgagor  and  all  holders  of  Junior  eDcnn- 
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brancM,  If  made  partlet  to  tlie  mit,  tnd  b  of 
Iba  irhole  premlsn,  wbeo  neceeurj  to  the  pay 
■nent  of  IheamouDt  dne,  or  wbeo  the  propcrij 
la  not  properly  dlrlilble;  tl  conrejB  aclMrmd 
sbsDiuu  title  M  ■fmintt  tit  parties  to  the  auii, 
or  tbeir  prlvfea,  aod  tbe  proc««ds  of  tbe  nit 
are  diairibuled  after  payment  of  the  amouni 
due,  foi  noDpaymetit  of  which  the  aale  wb< 
oidered,  In  tatiafactlon  of  the  unpaid  detrt  re 
malnlDg.  whether  due  or  not." 

Bo  <n  Zururfn;  T.  {/odst,  B  Cow.  846,  In  wblcli 
eaie  there  wsi  an  elaborate  examlDatioii  of  thc 
anbject,  tbe  law  waa  espreaaed  In  the  foHow- 
tttg  terms:  "A  Judicial  aale  of  the  eitale  un 
der  the  decree  of  the  court,  if  the  court  ba< 
power  to  malw  the  decree,  whether  it  be  Id  tbe 
form  of  a  decree  of  ule  preceded  h;  a  formtil 
decree  of  foreclosure,  or  in  the  form  of  a  dc 
cree  of  Mia  witbout  the  formal  decree  of  fore 
cloaure,  eSectuall;  bara  the  right  of  tbe  mori- 

S.ftor  to  redeem,  and  Ibe  purcbaaer  will  bold  it. 
HO]  under  tbe  title  be  acqulrea  to  it  b;  virtue 
of  tbe  aalei  and  couTeyaDce  be  recelvea  frooi 
the  maiter,  free  and  discharged  from  tbe  equltj 
of  redemption.  Tbe  purchnse  tnnnfy  then 
•tanda  in  tbe  place  of  Ibe  cEiaie,  and  will  be 
applicable,  aa  that  wea,  firat,  to  the  aatUfac- 
tioD  of  tbe  debt  of  the  morlgaeee,  and  tbe 
OTerplns  and  residue,  it  any,  to  toe  use  of  tbe 
nort^aror, " 

In  SPomeroy'aEq.  Jur.  123T,  Ufa  «aid  thai 
"tbe  aale  under  a  valid  decree  immediiiteli 
cuia  oS,  bars  end  torecloaes  the  rlitbta  of  tbe 
morlgagor,  and  of  all  aubsequent  granlers, 
owners,  eucumhrancera  and  otber  prraona  In 
tereiled,  who  were  made  parties  defendaot, 
Budof  all  granteea,  owner?  aad  eDCumbrancerij 
•ubsequent  to  a  fllioK  of  notice  of  lii  penilmi, 
allbough  not  made  defendant." 

It  is  contended  Id  the  next  place  thai  Ibe 
righta  of  tbe  Junior  mortengee  were  saved  by 
Uie  expreaa  terma  of  the  decree.  The  laoKuage 
relied  upon  was  aa  follows:  "And  thlsdecree 
la  made  subject  to  the  rights  of  an;  Interven- 
ing creditora  DOW  before  this  court,  and  the 
claim  of  the  Farmers'  Lean  A  Trust  Com 
pan  J  in  the  income  and  equlpmeni  tnorteagr- 
to  auj  of  ibe  cars  and  machinfry  Damed  Tn 
that  morlfage  is  to  be  aubmitled  to  tbia  court 
In  term  ome  or  TacalloD.  as  soon  aa  counsel 
can  agree  on  ibe  facts  In  relation  tbereio." 
And  again:  "  The  court  reserves  the  power 
to  make  further  orders  and  direnlons:  and  no 
aale  under  ihii  decree  la  to  be  biodiog  until 
reported  to  the  court  foriti  approval." 

Keliance  Is  alto  placed  upon  the  language  of 
a  aubaequeat  order  of  the  court,  on  October 
M,  18Tb.  in  wblcb,  after  affirming  tbe  aalea 
and  convefanoes,  it  la  said  that  said  order 
"ahall  in  no  wise  be  taken  to  affect  anj  claim, 
light,  interest,  or  lien  upon  or  to  tbe  property 
mA  and  conveyed  by  said  master*  deeds,now 
pending  In  this  court,  but  Ibal  the  said  claim, 
rlghu.  Interests,  and  liens  are  merely  reserved, 
snliJeGt  to  future  adjudication,  and  tbe  said 
graoleea  in  said  deeds  take  the  property 
nereby  conveyed  aubject  thereto." 

The  conatructlon  sought  to  tw  put  upon 
Oils  language,  namelv,  that  tbe  court  tbereby 
loteDded  to  make,  a  future  disposition  of  tbe 
890J  claims  of  the  Income  and  'equipment 
■norlgage  one  of  tbe  terms  of  tbe  aale,  ta  an  ad- 


misslble  one.  and,  If  It  bad  been  nrgcd  by  tlmelr 

'"—   "  ~igbt  properly  have  been  adopted. 

have  seen,  thoae  tnlerealed  under 


uction.  It  mfgbt  ; 


Ibe  Income  and  equipment  mnrtgage  not  only 
Failed  to  embrace  tbe  opportunity  affonled  lo 
redeem  aa  against  the  fltat  mortgages,  but  au» 
pended  b11  action  for  a  period  of  more  than 
seven  years.  The  condlilon  of  tbe  record,  aa 
it  existed  twfore  the  fliine  of  the  amended  and 
supplemental  croaa  bill,  disclosed  no  IntentiOB 
10  ask  for  a  redemption,  and  even  if  tbe  coo- 
dItloQ  of  tbe  case  prior  to  the  sale  and  (ha 
lerms  of  tbe  decree  left  It  a  debatable  matter 
whether  tbe  court  talended  to  bar  any  right  of 
redemption  OD  the  part  of  tbe  Junior  mnrtmge, 
we  tblnk  the  coolemporantous  anil  subse- 
quent conduci  of  those  intrreaied  In  Ibat  mort- 
gage deprives  them  of  any  ri^ht,  after  so  long 
A  period,  to  demand  tbe  assistance  of  a  court 
of  equity  as  against  tbe  purchasera  and  thoaa 
who  may  have  become  Interested  with  tbem. 

We  do  not  And  It  necensarv  to  drtermtoe 
whether  those  of  the  boodbolilers  under  the 
Income  and  equipment  mortgage,  aod  who  also 
held  flrst  mortarage  bonds,  eslopfied  themselvea 
from  asserting  a  right  ot  redemption  l>y  ac- 
cepting tbe  new  securities  issued  under  the 
plan  of  reorganization.  If,  indeed,  those  so 
acting  constituted  al)  of  the  income  bondhold- 
ers, sucb  a  determination  might  be  a  ready 
metbod  of  disposing  of  the  entire  case.  But 
RS  there  seems  to  have  been  some  who  did 
not  receive  Ibe  new  bonds  In  payment  of  Drst- 
morlgage  tmnds.  and  would  not,  therefore,  ba 
brought  witbtn  ibe  range  of  the  suggexted  es- 
toppel, we  prefer  to  paaa  by  that  question  and 
ronsiiler  whether  all  the  holders  of  bonda  un- 
der tbe  Income  and  equipment  morlgnge  did 
not,  by  tbeir  inaclioD  and  BcquieACence  under 
the  decree  and  sale,  lose  any  right  to  redeem 
which  they  mlgbt  otherwise  have  had  aa 
agniost  tbe  purchaaers. 

As  we  have  seen,  the  Farmers' Loan  ATmst 
Company,  in  its  answer  and  cross  Mil,  as  Ibey 
stood  beiore  and  at  tbe  lime  of  the  decree  of 
October  30,  1876,  did  not  assert  any  right  or 
any  Intention  to  redeem,  although,  in  the  bill, 
an  opportiialty  was  afforded  it  sntn  do.  Ii  re- 
stricted Its 'al legations  and  ctaims  for  re  1291 
Ilefentirely  to  tbe  engines  and  box  can.  When 
the  cases,  as  well  aa  the  case  of  Froat, trustee. 
In  respect  to  the  foreclosure  of  Ibe  main  line, 
and  the  otber  •iDsolidared  bills  of  foreclosure 
came  on  to  \x  heard,  (here  was  no  assertion  of 
any  right  or  wish  lo  redeem.  There  waa  rec- 
ord notice  lo  tbe  said  trustee  that  a  pl.in  of 
sale  and  reorganization  was  Intended  which 
contemplated  tbe  Issue  of  slock  and  bonda. 
Not  onlv  waa  there  a  tacit  aequieacence  in  the 
proceedings,  but  no  sign  of  any  Intention  lo 
disturb  tbe  tille  of  tbe  purchasers  was  given 
until  more  than  seven  year*  had  elapsed,  dur- 
ing which  period  large  expenditures  were 
made,  and,  beyond  a  doubt,  third  persons  had 
become  interested  on  Ibe  faith  of  that  title. 


applied  by  this  court  that  we  do  not  feel  U 
necessary  to  further  enforce  it  by  argomenl 
Dor  to  die  cases  so  numrroiis.  It  la  suffldiDt 
to  refer  lo  Abraham  T.'  Orduag.  168  U.  S.  411 
[39:  loaa]. 

U9D.fl. 
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UH,  Dr.  B.  a.  Richmond  Nbkviiix  Co.  v.  BioanoxD.  Hl-SM 

The  rule  ia  apt);  exprened  by  8  Pomeroy'i  DR.  S.  A.  RICBHOND  NERVINE  [203 

Eq.  Jar.  p.  a.  %  816,  u  followK  "  Ac<jule«  COMPA.NT.  Apjit.. 

ceoce  ii  >ii   Important  factrir  in   detcrniitifnjj  «. 

eqiiUable  rights  and  remedies  Id  obedience  to  BAMUBL  A.  RICHMOND, 
the  maiimt:  He   who  reeka  equlif  mual   do 

cqult,v.  and.  He  wbo  comes  IdIo  equity  muBl  {Sea  8.  0.  Rsportnl  ad.  HB -am.) 
come  wlih  clean  baodB.    Even  when  11  does 

SA^V»™.3K.;C~S'S.°1''S  ^-"^"^'^  "*-«• — «■■>•'•««■ 

to  estoppel,  —  may  produce  ■  quaai  estoppel  "■ 

apM)  Um  righia  of  remedj."    And  lngB46:  ,_,_.,  ^        _^  ^ 

'•yihtn  «  Sartj  with  full  kDowledge.  or  at  »■  T^araotthatattaA^-niartt  beartttaDamean* 

leart  with  aufflcient  notice  or  meana  o1  ItDOwl-      SH"™!?™^  T.J^^  K  does  a«  wi- 

«dge.  of  hi.  righta,  and  of   aU  the  maietial  , '^'l^!?'^"".^,;;^;^*^™.  «ir«. 

b^  fwelj  does  -bat  amounts  to  a  recog-  *„^3^^,7^VJ.?Sr™^.!iSTl^ 

pItlOD  of  die  tranwclion   m  eaistinR,  or  acU      eatlntbe  partioutarUtit.tlonmarrequlra.Juatl. 

to  a  manner  IncondeteDt  with  lU  repudiallon.      f^  (t,g  t^u„  „!  tha  oouit  to  ff t«  hla  UMImoar 

or  lies  bj  a  considerable  lime  and  knowingly      the  walsht  to  whiob  It  woaM  oibarirtoa  be  eat^ 

penDlta  the  otber  parly  to  deal  wltb  the  sub-      ttod. 

JeK-maUer  under  tbe  belief  Uiat  tbe  traiiiac-  [No.  SO.] 

tloa   baa  been  recognized,  or   freely  alntaina 

for  a  Gooaiderable  length  of  Ume  from  im-  Argtud  AprO  SO  and  Mag  J,  18S5.    Ikeidta 

peaebJDg  It,  so  that  the  other  party  is  (hereby  Oetcber  II,  1S9B. 

feaaooably  lndui%d  lo  suppose  that  It  is  recog- 

nized.lhertiBBcquiescence.BDd  tbe  transaction,     a  pPEALfroma  decree  of  the  Circuit  Court 

although  origiaall;  impeachable,  becomeaun-   AofibeUnitedStates tortbe&outbernDisirict 

impeachable  Id  equity.     Even  nbere  there  bae   of  Illinois  dlsmtsslDC  a  suit  Id  equity  brousbt 

2v2]  been  no    act  nor  Uni^uage    •properly    by  tbe   Dr.  8.  A.   Rlcbmood   Nervine  Com- 

amouotlng  lo  en  arquieacence,  a  mere  delay,  a  f^ay.  against  Samuel  A.  Richmond,  to  enjoin 

suffering  time  to  elapse  uDreaaonablj,  ma;  of  t^e  use  of  a  certain  trade  mark  and  to  recover 

llaelf  be  a  reason  why  courts  of  equity  refuse   damages  and  prodU  tor  tbe  unlawful  ute  of 

to  exercise  their  Jurlediction  in  ca^es  of  actual  ttie  same,  and  also  decreeing  upon  the  cross  Mil 

and  coDstniciiTe  fraud,  aa  well  as  in  otber  in-  tbai  the  Nervine  Ckimpany  be  enjoined  from 

ataDcea.    It  has  always  been  a  prlndple  of  making  or  selling  the  medlciae  or  tuing  tiM 

— '—   '-I   discourage  stale   demands;    lachea   . 


equity   t 


.,n  adefenae  wholly  Indepeodent  of  the  yoTi.-A$  to  trade-marti;  rigM  to:  v^t  mau  ba; 

e  of  llmllationa  "  tufrlnatmait:  aul(rnmsn<:  when  protteud:  mia-tp- 

As  these  views  lead  lo  the  conclusion  that  w»*watton  tn;  im  cfnamt:  ™n^bi  t<piUv:  In. 

the  so-called  amended  and  supplemental  cross  A™|«™.-^a«atoI*w.«aooMft.Oo.-.Tena.^ 

bill   filed  by  Simmons,  trustee   In  April,  1888.  %T;^1^aS;  rW  to.- »ta(  mo,  be;  (r™fw- 

ttonnlbe  njatnlalned  against  the  Burlington,  „,    tnftinotmait,~,ei>  nota  to  Ooala  v.  Merrlok 

Cedar  Raplda  A  Northern  Itailwav  Company,  ipi,re^  co,  g;;  ta. 

nor  aninat   tbe  truaiee  named  In  tbe  new   _^  ^      _1    L  i. .       ,.-.        i    . •    _.  _ 

morlgSre.  it  ii  unnecessary  for  us  lo  enter  into  iv™fc-m«*;  rtoftl  (^»h«( ja^f  b*  <««*"■  "f:  — 

£"ts'T'Sii..nr ■n![r,t'"fhi''v;:'„''i'".:d  i=.u«,,mnot^v^po":^intha..aiu..v. 

kged  bondholdera  under  the  income  and  ^^of  the  nan«of  .  preparadOD  adirerttaedaaa 
equipiuent  mortgage,  and  with  reapeet  to  ,a,uab1eme<lioin8.  whiohis  notshown  to  oonuln 
Which  a  cross  appeal  was  talten  from  tbe  de  toyofthomedloinalvlnuaaclalmeillorit  Sleaert 
«ree  of  tbe  court  below.  v.  Abbott,  It  Bun,  i' 

It  may  be  that  whntever  queatloos    existed      a  nanprulltable  < 
hetweenthe  Burlington,  Cedar  Rapids  A  Min-   donocommerelal Ih 
nraol a  Railway  Company  and   tbe  trustee   of   mark  by  use.   Gravel  Boofers' Bxab.T.TuTabull, 
the  income  and  equipment  m or! (rage  were  left   BNat.Curp.Bep.ua. 

open  as  between  Uiem,  if,  Indeed.'any  properly  A  «")'  "blob  manufacturesaalta  from  tbe  watMS 
remained  lo  wbleb   a   decree  of  (orecloaure  "' """"'•Pl^°r  ""?,!*''*'"''"*.''?" '*.*°: 

««ild  unnlv       An  tn  ilifii  we  einreu   nn   onin.  ""oiite  their  orl^n  bj  Ita  own  name  to  Hie  SileDt 

^-  *   « J5^  "  "V^  Bcrhnglon.  Cedar  Rap-  ^^  ^^^^  ni,nuf,ot«rer  of  aalta.  ereo  of  tbe  sane 

Ws  ft   Northern  Railway   Company  and   the  chemloalelement*  haaarigbt  to  putthemon  the 

Farmers'   Imo    A   Trust   Company,    trustee  n,„ket  in  the  name  of  auoh  ol».   Carlabail  v.  W. 

under  the  new   morl gage,  are  concerned,  tbe  T.TbaokerarkOo.  OT  hd.  Bep.U. 

•D-calied  amended    and    supplemental    cross  one  who  baa  not  beeo  tbe  fliat  to  use  a  name  d^ 

bill  should  be  dismissed.  sorlpClTeofaolaaa  of  cooda,  either  In  tbe  United 

Tbe  decree  of  the  court  below,  udder  tbe  StatesorlnatorelimoouDiry.hasaottbeeaolDalTe 
said  amended  and  supplemental  cross  bill,  ia  riehtto  the  name.  Dr.  Jaever's  Sanllarj  Woolea 
llwrefore  reversed,  and  tbe  record  remitted  fl.Oo.».LeBoutmier.»Mlse.T8. 
with  directions  to  CDler  a  decree  In  accord-  ClttoesolOseadabartiwan  Induafarlal  orooaa- 
Mce  wilb  tbU  opinion,  Ibe  cosuin  Ihe  cou.l  "':^^^^,5^~''"^",'^°'2^°;rfVj^ 
below  and  lo  this  court  lo  be  paid  by  the  .^  "tTcT^^k  bfaTtiS?  T.  man^ 
fieilaDUtD  «o.  11.  deceive  tbe  trade,  Kerr;  v.  Toupln.  ST  Fat.  Off.  Ba» 

.,       ,    V.       _                        .  l(Sl.MFod.Rop.ea 

Mr.Jwfitt  Brewer  took   no  part  in  tbe  Tbe  provlalan  of  tbe  tieatr  between  the  Dnltad 
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bottles,  wrapper!,  or  trade-mmrk  of  tbe  portrait ' 
of  Dr.  Ricbmond  Burrounde<l  by  the  lour 
Ulnbea,  boown  aa  the  new  Irade-msrk.  Ee- 
ttrtd,  iind  tAt  earn  rtmanded  for furtlter  pro- 


it  br  Mr.  Ji 
I  ■  bill  it)  « 


\  Missouri    I 
__.,  .    „  iraood.  tbe 

fuiioder  of  the  corporalion,  ud  a  cilizen  of 
HKntiiB,  to  enjoin  Ibe  use  of  «  certain  Irade- 
inerk,  and  to  recover  damages  and  proflla  for 
the  unlawful  um  of  tbe  same. 

Tbe  facta  of  tbe  case  were  subslaotlallj  aa 
follows:  The  defendant,  Richmond,  prior  lo 
December,  1B7T,  being eoi^aK^'tSt.  Josepb, 
Missouri. in  the  buMnesaof  mablnf  and  selllnj; 
a  preparation  known  as  "Samaritan  Nervine, "a 
medicine  for  the  relief  of  epileptic  flu  and  sIm 
tiardlKase*,  adopted  as  a  trade  mark  tbe  UfEure 
of  a  man  in  ao  epileptic  flt  falling  backwards, 
with  bis  arms  extended,  and  bii  cane  and  bat 
dropping  lo  tbe  ground,  with  Ibe  word  "trade" 
primed  in  tmall  capitals  on  Ibe  rit^ht  side  of 
Ibe  figure,  and  the  word  "mark"  printed  in 
small  capitals  od  the  left  side.  This  trade- 
mark was  duly  rcfflBtered  In  tbe  Patent  OfSce, 
March  36,  1878,  and  wu  Imprinlpd  upon  the 
wrappers  which  iDclosed  ibe  bottles  In  which 
the  medicine  was  sold,  and  was  used  froiD  the 
day  of  its  adoption  inl8T8or1H74coDtinuouBty 
until  a  change  Id  tbe  size  and  character  of  the 
bottle  and  trade-mark  was  made  Id  tbe  spring 
of  1884.  Dr.  Richmond  met  with  considerable 
■ncceaa  in  ibe  rale  of  bU  medicine,  and  was 

•itralerrltorlal  eSect  to  tbe  otDolal  acta  or  laws  ot 
Germany,  so  asto  mabe  the  aoquialtiOD  of  a  r)|tht 
to  a  trade-murk  in  Oermanr  an  aoqulaitlon  of  that 
r1«bt  In  ttie  United  Biacaa.  Blcbiec  t.  Bernolda, 
R  l<al.  Off.  Gaa.  KM.  W  Fed.  Rep.  6TT. 

Tbe  aeleoikin  ol  a  oanw  tor  Sour  br  piirehaaen 
tbereotlrom  an  exporter  notamanutacturer.  and 
HrectluD  to  tbe  latter  (o  applr  It  Id  the  flour  tMugbt. 
la  not  entitle  tbe  lattei  to  the  ute  of  auch  name 
•a  trade-tnark.  Browar  t.  Boolion,  U  Fed.  Elep. 
M. 

Hanutaoturet*  ot  otnan  acquire  do  title  to  a 
Zade-mark  dealfmated  b;  tfic  ouatomer  for  whom 
ther  are  oidered  for  hii  particular  use,  allbouab 
aicb  cnatomerretuaea  tcaccept  ibadRanand  iber 
are  sold  b;  tbe  manufaoturer  to  other  dealers. 
Le*7  V.  Waitt,  (B  Pat.  OS.  Gat.  OS.  M  Fed.  Bep. 
WIS,  Aird  Id  tt  L.  B.  A.  ItO,  n  Fed.  Bep.  looa. 

No  prapert7  tn  a  trade-mark  or  labol  can  be  ac- 
quired bj  merasclecthjD,  but  It  must  he  applied 
loaome  vendible  oommodltr  either  manufaotured 
orsoldbTtheoneolaliDlDBthetrade  toark.  Oravel 
Rooters'  Bxoh.  r.  nimbull,  S  Nat.  Corp.  Rep.  tfO. 

As  against  iDnooant  parties  who  bara.  thronib  a 
period  ofyeara,  built  up  an  exteoalFe  budncM  In 
roodsbearlnBa  certain  naine,  tbe  fUDdamental 
ba«l«  of  a  rlsht  of  Botloa  tor  violailou  ot  a  trade- 
Biark  In  tbe  uae  ot  suob  naoM  M  a  prior  aiv- 
pnpratlDD  of  the  pentoular  mark  tiy  oooupftno- 
the  market,  ao  that  the  pubile  his  I>een  or  will  be 
defrauded  br  aUowlotf  another  to  uk  It;  and  the 
Bu>re  taot  of  a  prior  dtacoverr  or  adectlon  ot  the 
namelalnsutBceat  Uvj  v.  Waltt.  »  L.  R.  A.  IHl. 
n  Fed.  Rep.  1008.  AffV  K  PaL  Off.  Oaa.  MS. »  Fed. 
Bep.l01«. 

liie  tranaleat  ose  of  a  brand  of  flour  In  the  sale 
•f  Ave  tola  ooQsistlnE  of  MO  barrels,  hi  one  year, 
wltboat  aor  further  UBS  of  tbe  brand  for  eleven 
reara,  does  vox  make  such  brand  a  trade-mark 

\u 


reasooably  prosperoDS  Dotil  Just  prior  to  188S. 
when  be  became  embarrassed  and  unable  to 
pay  his  debts,  tbe  result  of  engaging  in  a  hotel 
venture  in  St.  Joseph,  which  prored  dlautrous. 

In  Hay,  1»83,  ibere  was  organized  by  Rich 
mood  aad  two  of  *bis  clerks,  under  Ifae  [294 
laws  of  Missouri,  a  corporation  under  the  oame 
of  tbe  "Dr.  S.  A.  Richmond  Medical  Compe 
ny,"  hereinafter  ca11edlhe"HedtcalCompanv,'* 
for  tbe  purpose  of  maonfaeturing  iDd  telllDg 
the  Samaritan  Nervine  tad  Nervine  P1II&  Tbe 
capital  Hock  of  tbe  corporattoD  was  fixed  at 
five  ihouaaod  dollars,  divided  Into  flliy  aharca. 
of  which  JaiDes  H.  Richmond,  a  hroihei  of 
the  detendsDt,  was  named  as  the  owDer  of  46, 
and  John  Albos  and  Michael  Draut,  tbe  other 
two  locorporators.  ot  one  share  each.  Tbe 
property  of  Dr.  Richmond,  e».,  tbe  receipt  tor 
making  Ihenervioe  and  pills,  tbe  right  to  manu- 
facture ihem.ihe  Irade-mark  of  tbe  man  falliog 
ia  a  flt,  tbe  ouifli  or  plant  for  maniifacturiDg 
Ibe  medicine,  with  tbe  good  will  of  the  bust- 
nes9,  were  assigned  by  Dr.  Richmond  to  the 
Medical  Company  in  conrlderation  of  five  thou- 
sand dollars,  the  amount  of  tlie  capital  stock. 

Loug  prior  to  this,  however,  and  in  Decem- 
ber, 1871,  defendant  Richmond  was  married  lo 
EvaE,  ShanooD,  who  appeanto  bnve  received 
from  ber  father  some  money,  tiieelher  with  tbe 
proceeds  of  some  real  estate,  which  ihe  loaned 
to  her  husband  to  aid  him  in  the  prosecaliuD  of 
bis  btislness.  To  secure  her  for  tbe  money 
thus  contributed,  Jsmea  A.  Richmond,  the 
doctor's  brother,  on  Hsy  S,  1883,  oasigned  to 
her  47  shares  ot  the  stock  he  held  In  tne  Med- 
ical Company.     These  shares  abe  held  until  tbe 


STE. 

Salesbyatorelffn  manufaotonr  Id  tbtsoonntTT 
to  a  limited  exieut.  upon  speolal  orders  to  supply 
particular  DOiiomera,  do  not  amount  to  such  uw  ot 
the  label  upon  the  artlole  sold  la  auoh  olMum- 
Btancet.  as  lo  publlotir  and  lenctb  of  iise.  as  to 
show  an  Intemlon  to  adopt  It  as  a  trade-murk  tor 
sucbarUcle.  KlahieiT.Beraolds,tT  Pat.  Off.  Oaa. 
mt,  U  Fed.  Ren.  STt. 

A  trade- mark  mnnot  oODnlst  Ot  words  In  common 
uae  aa  dealKoatlna  looallir.  aectiOD,  or  region  of 
countrr.  Columbia  Hill  Co.  v.Alaonl,lU  U.S.  IW 
m  11U),  as  Pat.  Off.  Oaa.  IBU. 

If  a  device,  mark,  or  srmbol  was  adapted  or 
placed  upon  an  article  for  thepurpoaaof  IdenUty- 
Ins  Its  clan,  crade,  style,  or  quality,  or  for  any 
purpoee  other  than  a  referenoe  to  or  Indication  of 
Its  ownenbtp.  It  canoot  be  ■nstalned  as  a  valid 
trade-mark.     Colutnlila  Hill  On.  v.  Alcorn,  «>^>r«. 

A  trade-nark  cannot  beaequlred  In  the  name 
denoCIni  the  nature  or  eUet  Insredlent  ot  the 
anlcleuiwhlota  It  ta  applied.  Blefeitr.  Abbott,  It 
Hun.  ua 

A  label  on  doat*.  statlcK  that  tber  ara  made  by 
a  flrtl^lass  workman,  a  member  Of  a  crrtajn  unloD, 
"an  or^titaauoa  oppoaed  to  Inhgrior,  nt-sbop, 
eoolte,prffOQ,  or  flltbrtenemen^hOIU  workmso- 
shtp."  la  neither  tmtnoral  nor  acalDit  public  policy. 
since  It  sttaoaa  do  other  maoufaoturar  of  clxan. 
and  oaunot  be  denied  protection  as  a  trade.msrk 
OD  that  grouDd.  Oobn  v.  People.  U*  IIL  W  »  L. 
R- A.SIL 

Tbe  use  ot  nnmerals  aa  a  abort  method  of  Iden- 
tttf  IDC  the  several  metDberi  of  a  elsai-ot  remedle* 
Itnot  thesub}eot  of  a  tntda-mark.  Humphrer* 
Homeopalblc  Medicine  Oo.  v,  Bllton,  87  Fat,  OC. 

aaa.iue,«)rM.a     ~ 


Un.  t).  A.  HlCHMOKD  flMKVlMB  CO,  1 
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OompaiiT  mads  an  uilgnmCDt  for  the  beoffiC ! 
of  lu  credilon  aail  ceued  to  do  builoeu.  u 
bereloaller  ilsieri. 

Di.  Richmond  brcame  the  general  manager 
of  the  company,  bad  charge  of  lU  buaineaa, 
•upcrintended  Ibe  preparalion  and  pulling  up 
of  the  mrdlclne,  purchased  bottlea,  wrappers, 
etc. ,  alleoded  to  the  adTertising  aud  lales,  and 
wat  paid  bj  the  company,  for  hh  Mirlcet,  a  ul- 
BTT  of  $ZdO  pet  month,  and  in  addition  wai 
■ifoired  free  of  coit  ancb  medicinet  made  by 
the  company  aa  were  Deeded  to  lupply  the  pa' 
Ueult  he  wet  personally  treating.  He  aubie- 
queotly  became  prealdent,  and  alto  acled  as 
trea.<urer  of  the  company,  which  advertised 
tbe  BHmarilan  Nerrloe  verr  exteoalTely,  ualug 
the  trade-mark,  bottlea,  ana  wrappen  tuignea 
to  it  bj  Dr.  Richmond.  The  company  rontin- 
ued  prnaperous  from  Iti  orsuniution  in  Hay, 
SUSl'lBHE, until  May  18. 1884,  when  It.made 
an  aaifgoment  for  the  beneHt  of  ila  crediiort 
under  we  Uwi  of  the  alate  of  Mif«ouri. 

Before  thia,  howerer,  and  In  November  or 
December,  1888,  Dr.  Ricbmond,  who  wu  then 
presideiit  and  manager  of  the  company,  re- 
commeuded  a  change  in  the  alze  of  the  bottles, 
and  tbeadoptionof  anevtrademarfa,  towit.an 
clgbt'Oncce  bottle  with  his  own  porliait  blown 
in  the  side,  with  the  words  "Samaritan  Nervine" 
and  "New  Style."  and  thU  tbe  new  trade- 
mark consist  of  aportroltof  himself  surrounded 
bj  four  globes  or  hemispheres  stamped  or  en- 
graved  on  the  outside  wrapper  of  Ibe  tioitle. 
This  new  style,  ai  U  was  called,  was  adopted 
by  tbe  company.  Dr.  Richmond  gave  order*  to 


the  Kellogg  Engraviog  Company,  of  Chicago, 
for  eniirBving  tlie  new  Irsde  mark,  and  early 
in  If-S^  ordert'd  a  large  (quantity  of  elght-oiiDCO 
bottles  from  a  firm  iu  Pitltlnirg  to  be  made  In 
accordance  with  tbe  new  style  adopted  by  Ibe 
company,  together  with  cartoons  with  tha 
trademark  printed  thereon.  Upon  Ibe  adop- 
tion of  this  new  style  of  bottle  and  trade- mark, 
a  circular  was  prepared  by  him  notifying  cua- 
tomera  of  tbe  company  and  tbe  trHde  generailj 
of  tbe  change  mnde  by  the  company  In  tha 
sireof  Ibe  twttlea,  tbe  wrapper,  and  Ibeltadfr 
mark.  This  circular  described  tbe  new  botUa 
and  the  trade  mark,  announced  that  they  would 
go  Into  u!<e  on  the  Qrsl  day  of  May,  ItM,  and 
Uiat  medicinei  put  up  In  any  other  style  would 
not  be  geouine.  They  were  sent  to  the  trade 
irenerHlly  in  the  Uniied  Stale*  and  Canadtt. 
The  old  style  of  iMttle  and  tbe  old  trade-mark 
of  a  man  fslliog  in  a  fit  were  disciirded,  ex- 
cept as  lo  stock  on  the  market,  which  bod 
been  prepared  prior  lo  the  change. 

On  Hay  IS,  IBtH.  h  meeting  of  the  directora 
was  held,  at  which  Dr.  RIcbinoDd  announced 
[  that,  owing  lo  rcriaiu  claims  being  presaed, 
whiph  the  company  could  not  pav.  It  was  In- 
BOlvenl,  and  upon  his  recommendntluD  a  reso- 
lution was  adopted  directing  him  lo  execute 
an  assignment  of  the  properlv.  eSecis,  asset*. 
and  business  of  tbe  company  For  the  lienefli  of 
ils  creditors.  An  aasignment  was  executed  to 
one JohnF. Tvler  thesnmeday. iocluillng all  the 
property  of  toe  'companv.  adrerliaing  [SAO 
material  s,printedmaiter,circulaia,rlectroty  pea, 
medicine  bottles,  and  materials  on  band  forthfl 


The  wonia  "saivaparlUa  and  Iron" 
ctalnied  aa  a  nute-niarktnratnpdielnal 
or  bevenae  lacludlnf  sanmparllla  and  Iron  as  In- 
■rredMDta,  oa  ■galnit  an  aJlegied  Infiinstng  com- 
pouod  of  wblcb  the  woTdaare  equally  descriptive, 
even  It  the  tnfredleota  named  are  onlr  ■  small 
pan  of  (be  nompouDd.    Schmidt  v.  BrieR.  101  Cat. 

mstuR.  A.  not 

Tbe  name  "bra mo-caffelDB"  doe*  not  impart  In- 
formation aa  lo  the  jreneral  cbaracterlslics  and 
oompoiltlon  of  ■  nrepuntlon  conglstlnsof  seven 
dltrcrrnc  Iniredlents.  one  ol  wblcfa  la  caSelDv  and 
anottterone  oftwentj-  ortblrty  different  bromides. 
•OM  to  render  li  Innlld  as  a  tnde-mark.  KeMbef 
*.  Brooklrn  Cliemlcal  Worki,  ItE  M.  T.  107. 

Tbe  word*  ''Soolal  ReaiateT''  when  clinsen,  as- 
■ocKled  tovetber.  and  applied  to  a  list  of  Ibe 
DOmeaandiesldenoeiOfMrlalnpenong  llvlnsina 
town  aa  Of  a  ceruln  sootal  siandlnt.  beonme  a 
k  entitled  lo  protection  a*  aucti.  Social 
r.  Howard,  ST  Pat  IM.  Gai.  IMB.  M 


Fed.  B 


■Hie  name  ■■Marjlsnd  Club  Rje  Whisker"  Is  In- 
canble  nf  exclusive  appropriation  for  the  purpose 
of  ■  tmne-OQark.  where  tlie  word  ^^BlaryLand'^  de- 
DOlaa  Ibe  teooivpbloa]  oriain  of  tbe  product. 
'*Club'*ltB  qualiirrand  -Hye  Whakey"  )ta  kind. 
Ckbn  V.  HoKman  Hone,  T  Hlac  481. 

Tba  word  'Kkjlumbta"  la  not  tbe  subject  or  ez- 
eloolTe  Ufa  aa  a  trade-roark.  ColumUa  Hill  Co.  v. 
Alcaen.UOD.B.W)  (87: 1I«).  SO  Pat.Oir.  Gai.  19ie. 

Tlie  uae  of  label*,  marks,  and  devices  so  cluBelr 
leaambllnKtlKaeusedbyonecliilmlDBatrade-niark 
a*  lo  deceive  purchaser*  eiercMnK  ordinary  core 
eenstltuMa  an  hifrlnsemeot  of  his  riirhu.  inde- 
pendently et  the  Tcllditr  of  tbe  trade-mark  In 
qDCoUon.    BobmldtT.Brlet,  10a(3iLS71.i£I..I{.A. 

m. 

Tbeaa 


retail  package*  the  libel  wblcb  the  manufacturar 
undon  thenme  merchandise  onlr  when  preparod 
br  bimseirio  smaller  paokoiiee for  the  retail  trade. 
Kraua*  V.  Joseph  H.  Peeblea'  Son*  On. «  Fed.  Vjep. 
U9,80OatoL.J.  SB. 

A  wholesale  liquor  dealer  who  buy*  vbtUter  tn 
bulk  from  a  d Miller,  under  the  un demanding  that 
he  mar  use  a  label  applied  ttj  tbe  latter  to  bottled 
■  blikeT  of  his  make,  la  entitled  to  continue  tbe  uae 
of  such  label  until  he  bar  disposed  of  all  Ibe  wbla- 
tej.    KrauM  v.  Joaepb  R.  Feeblea'  Sons  Co.  aufiro, 

A  license  lo  ute  a  trade  label  upon  wUakerla 
quart  bottles  and  flask*  doe*  not  entitle  tbe  lloeosea 
luuHliupon  whisker  In  bottleiof  which  Ave  are 
required  lo  bold  a  gallon.  SnuiB  r.  Joseph  IL 
Peebles'  Bona  Co.  supm. 

A  manufacturer  who  knowlnjclr  puts  Into  tba 
hands  of  retail  deelenan  article  lodreMed  up  that 
in  the  latter'*  band*  tt  Ip  an  effective  mean*  ot  de- 
ceiving (he  ultimate  purchaser  Into  the  t>ellef  that 
he  la  purchasing  in  article  sold  under  a  trade- mark 
Is  gulltr  ot  an  iDlrlngement  ot  tbetrade-mark. 
Von  Mumm  v.  mub.  n  Pal.  OS.  Qas.  ]<a,tieFed. 
Bep.  KC. 

To  sustain  an  action  for  using  a  particular  brand 
slmllir  to  plaintiff's  trade-mark,  tbe  almllarltr  ot 
the  brands  must  be  suob  aa  to  mislead  the  ordlnarr 
observer  GolumblaMlllCo.  v.  Aloonii,UOn.li.  «0 
(37: 1144),  SO  Pat.  Off.  Oax.  ISU. 

Melttier  tbe  actual  deception  ot  onr  penon  br  an 
ImltaUonof  a  trade- mark,  nor  fraudulent  IntentU 
deceive  thereby,  la  neeesMry  lo  aualBln  an  action 
to  euloln  InlrlDgemsni:  of  suob  trade-nurk.  It  li 
aufflclent  If  *ucb  Imitation  threatens  Injuir  to  IM 
owner's  business.  Taendstlckstebriks  Akllcbola* 
g«l  Vulcan  V.  Hyera.  IW  N.  7.  S»l. 

Tbe  trade-mark  "One  Nlgbi  Cure"  I*  Infringed 
by  the  labelor  trade-mark  "Becebor*  One  NIgtat 
CougbCurc."  KoblerMfg. Oo.v.Be«aliore,nPat 
OS.  flao.  KK  Bl  Fed.  Bep.BnL 


SvrsBU  CouBT  or  tarn  UmrKD  Stathb. 


Oct.  Tkrx, 


minafachiK  of  medldoe.  Bud  alt  And  everjar- 
llcle  of  property  or  right  belonging  to  tbe  com- 

psny. 

Tbe  BMigmneDt  appeared  to  bare  been  en- 
lirelv  uDnecessary.  and  wag  probably  a  acbeme 
of  derendaat's  to  get  possessloD  and  control  ol 
tbe  company'*  assela,  but  it  aeened  to  have 
been  regularly  made,  and  tbe  assets  appraised 
upon  an  estimate  placed  upon  tbembvclefeDd- 
ant  at  tbe  sum  of  |M».  Immedialel;  there- 
after, to  wit.  May  16.  1884,  tbe  properly  and 
■Mets  of  tbe  compaav  vere  sold  to  one  C.  W, 
Wolverlon,  of  Tuscola,  liliuois,  who  was  Ibe 
attorney  of  James  A.  Richmocd,  tor  Ibe  pum 
of  f  1,000,  two  dolUra  more  tban  the  appraised 


value.  WoWerton  promptly  astfcued  wba^ 
ever  interest  he  look  by  tbe  purchase  to  on* 
Powell,  to  ff  botn  tbe  assignee  refused  to  deliver 
the  assets,  having  discovered  tbe  fnud,  and 
Powell  sued  out  a  writ  of  replevio,  and  thereby 
got  possession  of  Eucb  corporeal  properly  as  the 
officer  boldine  tbe  writ  could  lake  and  deliver. 
It  appeared  that  Dr.  Richmond  went  to  Cbl- 
cago  In  July,  18S4.  and  began  there  to  manu- 
faclure  the  Samaritan  Nervine,  to  u»e  the 
bottles  and  Irade-marks  Ibsi  had  been  adopted 
and  procured  by  the  Medical  Company  betor« 
tbe  atBigDment,  Including  botb  Ibe  old  sod  new 
trade- mark,  and  also   ""      "     '*  '    '"     " 

tbe  compuy.     He   i 


nie  designation  of  a  preparatloDM  "Angostura 
Aromatic  BlttenorAngosliin  Bitten."  lafrlntes 
Dorishta  of  tha  Tendon  of  "Aromatic  Blliers.'' 
wblcti  namelsnotaTalldtrade-mirk  ttecauKe  Indl- 
eatlDB  nature  and  Intredlenui,  wbere  tbe  pacliaKes 
and  descriptive  labels,  altbousli  almltar.  are  not 
Ukelr  lolead  purcbaaers  to  mistake  tbe  drat  tor  ibe 
•eoind  preparatloD.  Slesertv.  Abtiott,miun,KU. 

Tbe  ovner  uf  a  trade-mark  upon  tbread  IB  not 
(uiltT  ol  fraud  In  plaolcR  tbe  name  ol «  Sootcb 
firm,  which  euph  owner  bellevea  Itself  to  be  tbe 
lesltlitiate aucceasorof  Id  Ihta country, upon tbread 
niade  by  Ibat  Arm  In  Scollund,  alihougb  not  there 
oompleled  for  the  markeL  Clark  Tbread  Oo.  r. 
Armltane,  BI  Fed.  Bep.  MS. 

The minutaciureot  articles  similar  In  oooatruo- 
Mon  and  Keneral  appeamnoe  to  tboae  made  bj 
another  wblcb  were  formetlr  covered  hra  patent, 
and  tbe  use  nt  tbe  mme  name  vhlcb  had  been  [^veo 
to  the  palenied  article,  do  not  peceewil;  make  a 
case  of  deception  or  unlalr  competition.  I>over 
BiamplDK  Oo.  V.  fellows.  103  Mua.  Ml,  18  L.  K.  A. 

Its. 

The  manager  of  abiulness  In  wblob  a  trademark 
liealBbllBbed.  who  aubsequently  beoomea  a  part- 
ner In  tbe  firm,  and  br  the  retiiement  of  his  co- 
partner become*  Sole  proprietor  of  tbe  bualnesa. 
Is  tbe  owner  of  the  trade-mark  and  mar  maintain 
a  suit  tor  Intrlnaement.  Cuervo  v.  landauer.  OB 
red.  Hep.  ICOB. 

One  acquires  no  rlshla  by  the  use  of  words  as  a 
Imde-mark  whicbat  the  time  of  bis  aelecMon  bave 
been  used  br  other  parties  to  denote  a  similar  pro- 
duct. St.  Louis  Carbonailng  ft  Utg.  Co.  v.  Eclipse 
OarbonatlQS  Co.  68  Mo.  App.  Ul, 

The  name  by  which  manutaotured  artldea  are 
deeliinaled  In  tbe  letters  patent  covering  the  same 
oaoDot,  after  tbe  eiplratloo  of  the  patent,  be 
claimed  IS  a  commoD-lawtiade-mark  for  the  goods 
manutaetuted.  Bt.  LouliStamplDK  Co.v.  Piper,  IS 
Hiicna 

Theezduslverltchttotbeuaeof  anamegiveabr 
■  palenleemerel;  todetcrlbe  bis  patented  article 
oeaaea  with  tbe  expiration  of  tbe  patent.  Dover 
BUmplnr  Oo.  V.  Fellowa,  ISa  Mass,  191.  28  I.  B.  A. 

to. 

Tbe  penaltr  for  aelllugclgais  under  a  label  which 
Isa  counterfeit  ol  that  of  tbe  CUar  Maken'  Jnler- 
lutlonal  Union,  adopted  luider  and  protected  by 
M.  T.  Act  1680.  chap.  ast.  can  be  recovered  under 
M.  Y.  I^walSSS.  chap.  US.  by  an;  person  aggrieved. 
Bulena  v.  Neoman,  10  Hlac  ML 

A  saoBTaphicalnamemaT-beacqulredas  a  trade- 
nark.    QebbI*  V.  etllt,  ffi  Hub.  SB. 

Ibe  word  "lintactaDeoiM.''B«  applied  to  a  prepa- 
tatlon  of  tapioca,  ditUaguiahed  from  olber  prepa- 
ratlona  of  tOatartlele  by  lla  adaptabllll;  for  Im- 
Biedlate  use  without  preliminary  soaking,  la 
Oeocrlptlve.  and  oannot  constitute  a  valid  trade- 
mark.   Beonett  V.  HcKlnley,  W  Fed.  Bep.  EOIL 

Tbe  word  "cottolene,"  as  applied  to  a  substitute 
tor  lard,  compoaed  «f  ootton«eed  oil  and  beef  tat, 
JSS 


though  auggestlDc  cotton^seed  oIL  la  notsulll- 
clently  descriptive  to  render  It  invalid  as  a  trade- 
mark. N.E.  FalrbankCo.  v.  Centra  1  I^rd  CcID 
Pat.  OB.  Qai.  eSG.  »4  Pad,  Hep.  1S8;  >  Nat  Corp.  Bep. 
IM. 

The  word  "hyglenlo"  aa  applied  to  anderwear, 
la  not  tbe  auhject  of  a  liBde-mark.  Jaroa  Hygienic 
nnderirareOo.v.  Fleeoe  Hygienic  Undirware.  « 
Fed.  Hep.  m. 

Tbe  word  "Uarvel"  maybe  usedaaa  trade-mark 
tu  dealKoate  a  particular  t>rand  of  Sour.  Llstokan 
Uinco.  V.  William  LlatmanHiU.  Co.  88  Wis.  aSi. 

The  word  "Genessee"  aa  applied  to  salt  manu- 
factured Id  tbe  Genenee  valley,  oannot  be  tbe 
subject  of  a  trade-mark,  although  Imitation  of  Its 
use  In  a  cerUlD  combination,  color,  style,  or  form 
of  letters  may  be  prevented.  Qeneseer  Salt  Co.  v, 
Bumap.  «T  Fed.  Bep.  G3<.  88  Oblo  L.  J.  181. 

Tbe  words  "flOre  cbamols,"  aa  applied  to  an  ln< 
terllnlnR  for  women's  dreaseo,  may  oonatltule'  a 
valid  trade-mark.  American  Fibre  Cbamola  Co.  v. 
De  Lee.  71  Pat.  Off.  Oaa.  lUB,  S7  Fed.  Bep.  3I». 

The  namea  "Fig  Syrup"  and  "Syrup  of  Flga"  can- 
not be  claimed  as  valid  Uade-marks  for  a  medlotua 
prepared  from  flga.  Calltonila  Fig  Syrup  Co.  v. 
Stearns.  HI  Fed.  Kep.  lOOfi. 

The  word  "Homaja"  asapplled  tocoITeolsnotao 
deacrlptlveof  acompoelllonof  Uocha,  Merscalbo, 
and  Java  coffee  as  to  luvalldste  It  as  a  trade-mark. 
American  arocery  Co.  v,  Sloan,  Tl  Pat.  OB.  Qaa. 
1770,  W  Fed.  Rep.  G3B. 

Cltliena  of  Fiance  making  and  exporting  tn  Ihis 
country  a  liqueur,  who  bave  Bled  a  trade-mark 
thereon  here  and  compiled  with  tbe  law  in  that  re- 
spect, are  entitled  to  protection.  Glotin  v.<Jawald, 
<U  Fed.  Bep.  111. 

A  corporal  loasuceeedlnR  a  firm  owning  a  trade- 
mark aufflclentl]-  aaoouoces  the  legal  ownership 
of  tbe  business  slid  tbeoil^nof  tbe  project.  In  ooo- 
tlnulng  Ibe  uae  of  such  ttade-D»rk  by  adding  Its 
name  with  tbe  words  "aucoesaon  to"  Immediately 
preceding  tbe  muongram  of  tbe  former  Urm, 
PlIlBbury  V.  PI  I  la  bury- Washburn  Flour  Mills  Co. 
St  Fed.  Hep.  Ml. 

Theowtierof  a  flouring  buelneaa  who  oonveys 
the  sametoaoorporatlon  of  wblcb  he  la  a  promoter, 
and  subeequenilytratulersbie  stock.  loeesblarUbt 
to  a  trade-mark  (o  desUuate*  brand  of  Hour 
manufactured  by  bim,  which  was  not  reserved  la 
couveyanoe.  Llsimaa  MillOo.  v.  William  LIslmau 
UIIL  Co.  88  Wis.  334. 

A  trade-mark  used  by  tbe  manufactureta  of  whis- 
key, oonalstlog  of  tbeworda  "J.  O.  Hattingly  A 
Bona,  Slandard  Bourbon,  eaiabllebed  18U,  Louis- 
ville. Ky."  may  be  tiannferred  with  the  ealabllata- 
menL  J.  8.  HaiUngly  Oo.  v.  Hattlngly,  17  Ky.  L. 
VXV.L 

One  may  not  leaally  use  means,  whetber  marka 
or otber  Indicia,  or  even  bit  wu  name, tortile  pur- 
pose and  to  the  end  of  selling  bis  gooils  aa  tbe 
goods  of  another.  PUIabury  v.  Flllibury-Waali> 
burn  Flour  HUla  Co.  M  EM.  Bep.  BU. 

D.& 


ovCi)i>^u: 


tan. 


Db.  8.  A.  fiicsMOoni  NuBTiin  Co.  r.  Riobuond. 


onder  Ibe  nsEie  ot  the  "World's  Medical 
AnocUtlno"  for  about  tbre«  montlia,  uniier  > 
pRleoded  leaw  trom  Ponetl,  the  second  vendee 
Irom  Ibe  asalgnee  of  Ibe  Meilical  Compaoj. 

Aa  sooD  as  the  sale  of  tbe  property  and  ef- 
fecla  ot  tbecompaoj  for  $1,000  became  koown 
to  lh«  cre(lllor»,  Ibej  flled  a  pelJUoo  in  tbe  ctr 
cuil  courl  ot  Bucbanaa  county,  Missouri,  to 
let  aside  ihesaieloWolvcrInD  upon  tbe  ground 
that  it  nat  fraudulent  and  void  bb  Bgainst  cred- 
itors; aod  tbe  court,  on  bearing  ihe  evidence, 
on  June  28,  1881,  decided  tbat  Ibe  tale  was 
fraudulent  and  void,  and  ordered  Ibat  tbe  prop- 
crtj  be  resold  tor  the  benefit  ot  creditors, 
which  was  doue.  and  on  August  S8.  1f^, 
Jftmea  A.  Ricbmond  purchased  it  for  (20.000. 
wbicb  sale  wsa  subsequently  cooflnned  by  Ibe 
a»71  coun.  •Richmond  paid  13,400  on  Ihe 
purcbaae,  and  gave  security  for  the  balance, 
#22  500.  whlcb.bowever.wsH  never  paid  by  him. 
On  Dt-cember  11. 1884.  the  "Dr.B.  A.  Richmond 
Nervine  Company,"  plaintiff,  bereinafler called 
the  Nerrioe  Company,  was  organized  under 
Ihe  laws  of  the  state  of  Missouri  by  James  A. 
Richmond.  Michael  Draul,  and  ifobn  Chriar, 
llichmoDd  being  elecled  presiilem.  A  resolu- 
tion was  ibeo  adopied  electing  Dr.  B.  A.  Ricli. 
iDOnd  treasurer  and  georTHl  manager  of  the 
company,  at  a  salary  of  $200  per  montb,  wiili 
power,  luj^tber  wlili  the  presidenlof  tbecom- 

Cnv,  in  execute  all  contracts  for  carrying  on 
buslneaa. 

Jamea  A.  Richmond  Iraosferred  U>  tbe  com- 
pany  bis  interest  in  tbe  receipt  for  the  manu- 
facture  of  the  medicine,  Ibe  Irade-mark,  and 
all  bia  personal  property,  and  an  assignment 
was  also  abtained  from  Powell  ot  any  right  he 
clainted  to  have  acquired  by  reason  of  Ihe  orlgi- 
Bal  *«1«  by  tbe  assignee  to  Wolverton.  Tbe 
NeTvloe  Company  tbeu  became  tbe  sole  and 
axdualve  owners  of  all  tbe  properly  and  effects 
of  the  oilglnal  cnmpanj,  which  bad  been  as- 
■igned  to  Tyler  for  the  bencllt  ot  its  creditors, 
together  wiib  the  rigbttomaniitacture  and  sell 
the  medicines  and  [o  use  the  trademarks,  bot- 
llea,  wrappers,  elc. 

In  January.  1886.  after  tbe  comtuny  bad 
been  dolngbuslnesaabout  Iwo  vears.  Dr.  Rich- 
mond.  having  become  inrolvea  in  cerlain  legal 
proceedings,  ceased  his  connection  with  the 
company,  and  was  subsequently  sent  to  an 
asylum,  where  be  remained  until  November, 
IMT.  During  this  lime  bis  wife,  who  received 
Kveoleeo  shares  In  tbe  Nervine  Company,  look 
charge  of  tbe  business  and  successrullj  con- 
dueled  it  until  it  was  enjiiincd  by  the  court  be- 
low in  this  suit.  After  be  left  the  aaylum  Dr. 
Richmond  did  not  return  to  his  family,  but 
went  to  Tuscola,  Illinois,  twgaa  tbe  manufac- 
ture of  Ibe  nervine,  as  be  had  done  in  Cbicago. 
usine  the  trademarks,  bottles,  wrappers,  acd 
goodwill  of  tbe  company  wllboul  its  knowl- 
cdee  or  consent,  claiming  that  everylblng  was 
bii  own  in  equity  ai  least.  He  suWqueoily 
had  tbe  trade-mark,  consisting  of  bis  portrait 
surrouDded  by  four  globes  or  bemlapherei, 
reiriitered  as  his  own. 

SBSl'Tbereupon  tbe  doctorwss  notified  by  the 
company  to  cease  meDufactiiring  the  medicine 
and  using  the  Irnde  mark,  and  upon  bis  refusal 
this  bill  was  Sled  against  him.  praying  for  an 
Inluncllon  and  an  accounljng. 

To  Ibis  bill  Dr.  Richmond  flied  an  aiuwer ! 
1«9  C.  S. 


and  a  cross  bill,  denying  lbs!  tbe  plaintiff  com* 
pany  owned  or  bad  ever  owned  ihe  trade-mark 
in  question,  or  any  of  the  interests  claimed  bf 
it.  or  bad  ever  used  or  bad  a  right  to  use  tba 
eigbl-ounce  boltles,  or  any  tmde  marks  in  coD' 
nectiou  therewith,  except  by  his  permission 
and  subject  to  bia  right  to  terminate  such  use. 
He  averred  that  tbe  irade  marks  and  goodwill 
of  the  business  were  bis  own;  that  be  only 
leased  them  to  tbe  plaintiff  company;  denied 
that  his  wite  ever  bad  any  interest  in  the  stock 
of  the  old  or  new  company,  and  that  whatever 
stock  sbe  held  waa  bis,  and  held  only  by  ber  aa 
trustee  for  bim. 

Upon  a  bearing  upon  pleadings  and  proofs  a 
decree  was  entered  aismlsalng  the  original  bill, 
and  decreeing  upon  the  cross  bill  tbatllie  Ner- 
vine Company  be  enjoined  from  makins  or 
selling  tbe  medicines  or  using  tbebotllec,  wrap- 
pers, or  trade  msxk  of  the  portrait  of  Dr.  Rich' 
mond  surrounded  by  [be  four  globes,  known 
as  the  new  tnide-mark.  From  tbla  decree 
plaintiff  appealed  to  this  court. 

MeuTi.  Beojajnln  Bntt*rwortIi,  Julian 

C.  Dtneeil,  and  Hovtton  i£  Parruh  for  appet- 

^T.  Wm.  HoniT  Brown*  for   appellee. 

Mr.  Juttiet  Browa  delivered  the  oploion 

ot  the  court; 

The  record  in  this  case  presents  only  ques- 
tions aX  fact.  Id  whichare  involved  the  owner- 
ship of  a  trademark  devised  by  Dr.  Kicbmund 
in  December.  1888.  cousisting  of  a  portrait  of 
himself,  surrounded  by  four  globra.  Plain- 
tiff's theory  in  this  connection  ia  that  tho 
trade  mark  in  quesiion  was  designed  by  Dr. 
Ricbmood  while  acting  as  president  and  man- 
ager of  tbe  Medical  Com  pany;  was  adopted  sod, 
if  not  used,  waa  advertised  as  about  to  be  used. 


tbe  benefit  of  ila  creditors;  thai  by  him  it  w 
sold  to  James  A.  Ricbmond.  wiih  Ibe  other 
assets  of  the  Medical  Company,  August  28, 
1884,  Richmond  in  lurn  assigning  and  trans- 
ferring it  lo  tbe  Nervine  Company,  tbe  plaintiff 
Id  this  suit. 

Tbe  theory  of  tbe  defendant  Is,  as  slated  la 
his  testimony,  that  tbe  Medical  CompaoT  never 
acquired  any  properly  or  assets;  that  be,  tbe 
defendant,  bad  arranged  with  bis  brother, 
with  the  two  other  stockholders  ot  the  com- 
pany and  bis  wife,  Eva,  before  the  company 
was  01       •-■•■--  ■---  -■ 


form;  that  he  decided  In  the  fall  ot 
1884  lo  change  tbe  trailemark  and  wrapper 
from  the  old  style  to  the  new  style;  that  he 
spoke  Lo  his  brother  about  it,  and  slated  lo  tbe 
company  that  he  would  lease  bis  trade-mark, 
n'l.,  the  portrait  ot  himself  surrounded  by  tbe 
tour  globes,  to  the  company,  provided  tliey 
compromised  wilb  one  Hubbard  of  New  Ha- 
ven, to  whom  the  companv  had  become  in- 
debted in  the  sum  ot  (SS.UiXI  fur  advertising; 
Ibat  he  bad  engravings  made  in  Cbicago  on  bia 
ftccount,  rorbiaowo  beiteflt,  and  paid  for 


beitent,  and  paid 


SMMOI  SuTRKiu  Cot;ST  or  t 

tbem  blmaelfi  that  b«  *ub*eqiicDll.T  vent  to 
Phlladplpbfa,  after  (be  engraving  wai  done, 
aod  ordered  boaea,  cartoooa,  caddies,  etc.,  tor 
bims>>1f,  DD  bis  own  account,  and  paid  for  tlicm 
blDiKlf.  tbougb  be  may  bare  lued  tbe  com- 
paoy'a  muuey  and  algned  tbe  company'a  cbeck 
lor  Ibe  amouat;  tbat  tbe  money  wai,  Id  lad, 
bii;  Ihnt  the  compBDf  made  itn  aMlKament, 
but  [ailed  to  lease  bis  trade-mark,  onln^  to  tbe 
claim  of  Hubbard  not  Mag  set  lied  or  arranged, 
ir,  as  he  swean,  tbe  Hedicitl  Coinpao;  was  but 
another  luime  forbimaelfaDd  Itelonged  loblm, 
It  la  dllDcult  to  see  wh;  be  should  hsTe  ordered 
tbe  eQEraviDgB.  bottles,  and  cartooni  on  bis 
own  aouount  aDd  paid  for  Ibem  with  bis  own 
moDfj  as  distinguished  from  the  money  ot  Ibe 
company,  or  nby  be  should  have  lalked  a*  be 
did  about  separatlog  from  tbe  cumpany  and 
entering  Into  bnalneas  on  bis  own  account. 
SOO]  *He  further  states  tbat  he  did  lease  tbe 
trade-markin  question  to  tbe  Nerrioe Company 
about  December  11,  1884,  wben  be  became  tbe 
general  manager  of  the  compauj,  and  bad 
chariie  aod  coDtrolot  its  business  up  to  Jan 
nary,  1W6,  soon  after  wbkh  be  became  iDca- 
pacitaied  and  Insane;  thai,  in  Ibe  latter  pari  of 
1807,  be  nolifled  the  Nervine  Company  to  cease 
using  bis  trade-marks,  and  lltially  Id  1889, 
biougbt  suit  lo  compel  Ibem  to  do  so. 

There  Is  a  large  amount  of  testimony  In  tbe 
case  which  Is  manifestly  Irrelevant  to  Ihe 
question  in  Issue.  While  ll  is  eotlreiy  poaaible 
(bat  tbe  Medical  Company  may  have  been  or 
gnnlied  for  tbe  purpose  of  enabling  Dr.  Ricb- 
mood  10  avoid  ItidiTidual  Habtliiy,  and  tbe 
stock  wbicb  properly  belonged  to  him  put  In 
the  name  of  Ibe  Dominsl  stockholders  in  piir- 
luatice  of  a  acbeme  to  defraud  bis  credilors,  the 
existence  of  this  corporation  cannot  be  ignored 
in  this  proceeding.  Were  Ibe  proof  never  so 
saiisfnctorv  tbat  tbe  47  shares  of  stock  of  (be 
Medical  dompany  Iransferred  by  defendant's 
brother  to  bis  wife,  Eva,  were  Id  tact  Intended 
to  be  held  In  trust  for  bim,  we  could  not  aa- 
Bume  that  she  was  not  tbe  txina  Ude  owner  of 
tbe  stock  standing  In  ber  name,  as  tbe  objerl 
of  this  suit  is  not  to  impeach  such  ownersbip; 
nor  could  it  be  done  in  any  suit  to  which  sbe 
was  not  a  parly. 

The  real  question  is  whether  on  May  18, 1884, 
tbe  date  of  the  general  assi^nmenl  to  the  Medi- 
cal Company,ll  was  iben  ibe  owner  of  ibe  trade- 
mark in  question,slnceif  It  were  It  passed  to  (he 
anigneeoflbecorporattonasa  part  of  iiaa!Seia. 
Upon  tbis  point  there  is  considerable  conflict 
of  testimony.  Prior  to  1884,  tbe  only  trade- 
mark in  ose  by  tbe  Medical  Company  was  tbat 
of  a  man  fallinglnafil.aDd  tbis.  it  is  admitted, 
posiwd  to  Ibe  assignee,  and  is  now  Ibe  prop- 
erty of  tbe  plaiotilT.  There  Is  no  doubt  tbat 
Dr,  Richmond,  tn  November  or  Deceml)ei. 
188S.  while  acting  as  president  and  managerof 
tbe  company,  devised  tbe  irade-msrk  in  ques 
tion  and  rr,Bde  all  Ibe  necessary  arraDgemecIS 
for  the  intended  change  in  Ihe  size  of  tbe  bot- 
tle and  In  the  trade-mark:  that  adverilsements 
were  put  Into  circulars  noIlfyiDg  the  trade  tbat 
tbe  change  would  takeplace  on  the  first  of  M^y. 
801}  1884;  thai  tbe  *bil1s  for  engraving  tbis 
trademark  were  all  paid  for  by  ine  company 
■od  charged,  not  to  Dr.  Richmond  personallv, 
but  to  the  expense  account  ot  tlie  compsn/ 
1<0 
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that  the  circulars  announcing  tbe  propoicd 
chancre  were  prinipd  and  clrculiilcd  In  January 
and  February  of  tbat  year,  under  the  super- 
vision of  Dr.  Itirhmond;  that  these  circular* 
contained  a  fHCsimile  of  tbe  cartoon  or  caddv 
as  it  would  appear,  logether  with  ■  notin 
warning  tbe  pulilic  that  none  wonid  be  genu- 
ine unless  encased,  and  bearing  tbe  following 
in^crlplioD:  "Have  Dr.  Klchmond's  pirtora 
blown  tn  tbe  botilc,  his  picture  lo  be  printed 
on  two  sides  of  the  caddy  or  carioon.  and  tba 
bottle  enlarged;"  that  orders  were  placed  for 
tbe  new  style  of  bottle  with  a  Plttabnrg  firm, 
and  were  paid  for  by  tbe  rompanr  on  deliv- 
ery. Some  of  Ihese  bottles  nerere(«lTed  about 
Ibe  first  of  May.  while  Dr,  Richmond  contin- 
ued to  be  superintendent  of  the  company,  and 
a  memorandumof  their paymentappeara  upon 
Ibu  cash  book  of  tbe  company.  There  waa 
also  an  order  placed  lor  cartoons  to  be  used 
after  Hay  1  for  wrapping  or  encasing  tbe 
nervine  preparations,  which  were  also  paid  for 
by  the  company,  Tliese  cartoons  contained 
the  words:  "Put  up  or  prepared  by  the  Dr. 
8.  A.  Richmond  Medical  Company."  After 
Dr.  Richmond  left  St  Joseph  and  went  to 
Chicago,  (be  words  "Prepared  by  the  Dr. 
8.  A.  Richmond  Nervine  Compnnv"  were 
changed  to  •Prepared  by  tbe  World's"  Medical 
Aasocialion,"  tbe  name  under  wblch defendant 
did  business  in  Chicago.  While  It  Is  doubtful 
nhelber  the  Medical  Company  actually  sold 
any  medicines  put  upln  tbe  new  bolCles.and  en- 
cased In  tbe  new  wrappers  and  bearing  tbe  new 
trade-maik.  before  its  assignment,  there  Is  no 
doubt  tbat  a  large  quantity  of  Iheae  botllea. 
cartoons,  and  wrappers  were  on  band  at  tbe 
lime  of  such  awlgnment,  which  had  been  paid 
for  and  belonged  to  the  company.  Nor  fa 
(here  any  doubt  that  after  the  organ  I  Eat  ion  ot 
the  Nervine  Company,  these  bolt  lea.  wrappers, 
and  trade-marks  were  made  use  of  bv  such 
company.  Ihe  ptslnllfl  in  tbis  case,  so  long  as 
Dr,  Richmond  conllnued  lo  be  ils  general 
manager.  Defendant  claims  tbia  waa  done  un- 
der a  lease  from  himnelf,  which  waa  in  writing, 
but  Ibis  lease  is  'neither  produced  nor  [303 
accounted  for,  and  in  hts  cross  bill  only  an  oral 
license  is  claimed.  The  business  done  by  Dr. 
Richmond  lo  Chicago  from  Julv  in  October, 
1864.  under  tbe  name  of  the  World's  Medical 
Association,  appears  to  have  been  a  mere  epi- 
sode, as  be  resumed  biisinets  In  St  Joseph 
upon  the  organization  of  theplalntUT  company 
In  December.  1884.  and  continued  with  them 
until  January.  1888, 

Tbe  tesilmonyof  Dr.  Richmond,  who  was 
tbe  main  witness  in  bis  own  behalf.  Is  materi- 
ally impaired,  not  only  by  bis  own  confession 
that  the  nrginizailon  of  tbe  Medical  Cor.i|iaoy 
was  procured  by  himself  for  tbe  purpose  ot 
defrauding  bis  creditors,  and  that  Ihe  llrat  ap- 
praisement  and  sale  of  lis  assels  were  also  a 
fraud  concocted  bv  him  for  the  same  purpose, 
but  by  tbe  further' fact  tbat.ln  a  suit  bmuKht  at 
Columbus,  Ohio,  against  talm  for  Bdvernslng, 
he  swore  tlJat  be  owned  none  of  Ibe  stock  of 
the  Medical  Company,  and  that  be  bad  no  In- 
terest in  such  Slock.  A  witnen  who.  at  differ- 
ent limes,  gives  different  veratona  at  the  same 
Iranssctiun,  and  blows  hot  or  cold  as  his  Inter 
est  in  the  particular  litigation  may  require,can 
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Kircdr  cotnplalD  It  the  court  rail  to  give  his 
teatlino&7  (he  weight  to  which  It  would  otber- 
wlne  heentiited. 

Id  fine,  we  are  of  Ihe  opinfun  tliHt  the  Ner- 
vine Company  ii  jutily  entitled  to  tbe  use  of 
the  tractemArk  <□  quesiion. 

The  flirt  tb&t  tuch  trademark  bears  Dr. 
RichmoDd'iown  DameaDd  portrait  doen  Dot  ren- 
der It  UDaMlftoablc  lo  anniber.  Kiiid  v.  John- 
ten,  100  U.  S.  en.  620  raC:  789,  ITOI:  tiroan 
ChtmUal  Co.  v.  Mfyer.  189  U.  S.  540[I»:  247]; 
Hoxie  T.  Chanty.  l48  Maiu.  602,  SOS;  l-iiA  Broi. 
Wagon  Co.  t.  FUI<,  16  L.  R  A.  458.  »2  WU. 
(He. 

The  decrtt  t^the  eovrt  betmn  mvil  be  Termrd 
and  the  eate  remnndtd  for  farther  proeeedingi 
in  con/ormitji  with  thi*  opinion. 


SOS]  JAMES  GILFILLAN  et  al..  Apptt.. 

UENRY  E.  McKEE  et  al. 

JOHN  D.  HcPHEKSON,  Eir..  Appt.. 

HENRY  G.  UcEEE  et  al. 

(See  S.  a  Keirarter'i  ed.  300-316.) 


L  Ttie  acceptiDCB  bj  one  of  ■  share  of  a  apecli 
fund  under  a  deai«e  la  doCu  wilvpr  ot  his  bpdm 
from  anoUier  part  of  the  decree  denjlni;  him 
■Iwreln  a  general  fund  irblch.  In  the  action  an 
decree,  la  kept  ■■  a  dnrlnot  and  separBte  mallei 

t,  Where  the  decree  <i  leveral,  and  tbe  interest  ( 
each  defendant  separate  and  distinct  from  Ihi 
of  theothrrs.  anr  panrmar  appeal  wparaielr 
Id  protect  fala  own  Interest,  without  the  olhi 
Joining  In  the  appeal,  and  without  a  summc 


&  A  partT  baa  a  rUht  to  dliobarEe  a  moral  obllna- 
tloo  wblob  la  Dot  a  leitalODe  hy  reason  of  Incom- 
plete performance  of  seriioes,  by  a  donation  ti 
tbe  widow  of  tbe  i  arty  wbo  perrormed  tbe  terr 
Ices,  free  from  an;  rl^bt  of  bis  credltoia. 

A,  Where  the  decree  appealed  from  la  correct  lo  fai 
aaa  separate  appeal  b;  one  defendant  Is  con 
cerned.  jet  It  mar  ba  reversed  ou  chat  appea 
where  the  amount  ot  tbe  decree  mar  require  re 
adjustment  bjr  reason  of  a  reveraol  oa  anothei 

[Nos,  Efl,  46.] 

Argued  March  14,  is,  lg9S.     Decided  (kiober 

tl.   1895. 

APPEAL  from  a  decree  of  the  SunrpiDe 
Court  of  the  Dislrict  of  Cotiimbis  in  a 
■nit  lo  pqultr  brouelit  bT  Ward.  H  LamoD  el 
of.,  aitnlnat  Henry  E.  Mckee,  lo  enforce  eqiiila- 
ble  r1j(hlB  in  an  approprialioo  made  by  Con 
greas  and  to  carry  Inio  effect  a  former  decision 
of  tbts  court  In  the  caseof  IheCbnctaw  Nnllon 
acninal  tbe  United  Stnles.  and  Inasuitofin 
terpieader,  and  upon  cerlain  cross  hills  filed 
1>»  certain  defendaDla.  Rrverted  lo  await  the 
dilpnnfion  of  another  eate,  and  for  further 
proeeedtmgi. 
1«»  0.  & 


Statement  by  Mr,  Jvttiee  Browa; 

ThelitlgalioniaTolTed  in  this  and  tbe  fol- 
lowing cases  was  originally  iosliluted  by  a  bill 
died  July  7. 1SB8.  b;  Ward  H.  ■I.amon  [30ft 
Cfaaunce'y  F.  Black,  surTlvors  of  (liemselves 
and  Jeremiab  S.  Black (Bluck,  LamoD  &,  Co.), 
agaiost  Henry  E.  UcKee,  tiie  object  of  wblcti 
WHS  lo  prolFCt  and  enforce  their  cqultabla 
riebts  and  Inlerest  In  an  approprialiuQ  o( 
t'2,ftW,TH3.S3,  made  by  an  Act  of  Conerea* 
approved  June  22.  1888  (20  Stat,  at  L.  280),  lo 
carry  ioto  effect  the  decision  ot  this  court  la 
the  caw  of  the  Choctaw  Nation  againat  Ilia 
United  States,  relating  to  what  Is  known  as  tba 
Choctaw  oet  proceeds  claim.  119  U.  S.I  [80: 
ft06).  Six  din's  after  the  filing  of  this  bill  by 
Lamon  and  Black  another  bit]  waa  Sled,  Jnjr 
18,  by  JobD  H.  B.  Latrobe  against  Henry  E. 
McKee  and  olbers  for  the  same  general  pu^ 
pose  of  sbariog  in  tbe  sum  recovered  by  .Hc- 

Od  July  IS.  McEee  filed  a  bill  of  inter- 
pleniler.  wbicb  is  tbe  subject  of  Ihe  opmlou  III 
Ibis  cwt.  aeainst  a  large  number  ot  defend- 
ants, clnimlng.  under  eight  or  nine  dlffereDt 
lilies,  tn  share  in  the  fund  held  by  him,  of 
wbicli  lie  admltled  thni  Ihcy  or  some  of  llietn 
were  nntitltd  to  Ihe  fuid  ot  flSl.lOT  63.  which 
be  piiid  Inio  court.  This  amount  was  Diade 
up  of  a  nencral  fund  of  |I4T,a'}T.6.'),  btini;  tiTO 
ptr  cent  of  a  commissIoD  of  iblrlv  per  cent, 
which  hiul  been  dedicated  by  tbe  Ciiorlaw  In- 
riiana  to  Ibe  payment  of  altoineys  and  afreiitt 
in  the  prosecution  of  lUcir  claims,  and  nhich 
bad  l>eeD  received  by  McKee:  and  also  of  a 
epediil  fiinii  of  |14.l'40,  due  lo  Ihe  estate  of 
John  T.  Cochrane,  for  which  a  special  npipr» 
ptiallon  bad  been  made  by  an  act  of  Ihe  ^a- 
eral  counclt  of  tbe  Choctaw  Nniion  of  February 
25,  1888,  and  which  McKee  bad  nsreed  lo 
par.  The  bill  prayed  Ihat  the  deteDdnuts  In- 
terplead, and  ihnt  the  court  determine  lowborn 
the  money  should  be  paid. 

On  October  1,  1888,  a  decree  of  interpleader 
was  entered,  the  defendnnls  were  enjoined 
from  Instiluting  or  prosecuting  any  siiil  or  ac- 
lioo  tor  the  tecovery  of  tbe  money  piiid  into 
tbe  TpEi^try  of  Ihe  court  by  the  complainant, 
and  complainant  was  dismissed  aa  a  parly  lo 
the  suit  wUb  biscosts  lobetaxed.  The  decree, 
however,  was  made  wilhoiil  prejudice  lo  the 
rights  of  any  of  the  defendants  10  lostllulcan/ 
aclloo  at  law  or  In  equity  to  recover  from  the 
complainant  *aay  demands  which  they  [308 
miclil  have  for  amountsdue  from  blnn  over  and 
above  (he  money  paid  into  court. 

An«wers  and  cross  bills  were  filed  by  tbo 
several  defendants  making  cIhIidb  to  both 
funds,  and  upon  a  hearing  upon  pleadlnffs  and 
proofs  one  half  of  the  sperini  fund  ot  $14,140 
was  ordered  to  be  paid  to  McPlierson.  executor 
of  the  will  of  John  T.  Cochrane,  and  llie  re- 
maining half  10  Ihe  Rollcttoia  of  James  GilflK 
Ian,  John  A.  Rollings,  and  the  ealale  of  C.  D. 
Mas  welt,  Tbe  general  f-jnd  was  ordered 
paid  (0  Ellen  Ooeh'ane.  widow  of  John  T, 
Cochrane.  John  H.  B.  Lnlrube,  and  Ward  H. 
LamoD,  In  certain  specifled  proportions.  The 
claimf  aiwpitcd  liy  certain  other  defcndsnia. 
inrlnding  a  claim  of  »cPh<'rs«n,  executor  of 
focbranc,  to  be  paid  out  of  the  general  fund 
for  profesflional  aervices  rendered  by  Coch- 
rane, waa  denied,  and  an  appeal  allowed  in  the 
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decTM.  An  appeal  wai  alio  allowed  to  Qilfll 
lu,  Rollinin.  bdiI  EastniBi],  Rdoitnumlrii  to 
Ibe  Mtale  of  C.  D.  Maxwell,  from  to  roacb  of 
tfae  decree  m  iwitrded  Ibe  general  fuod  lo  Ellen 
Cocfaniw.  John  H.  B.  Latrobe,  and  Ward  H. 
Lamoii,  and  also  from  a  decree  preTiousl; 
reoderal,  ■uatamfoK  a  demurrer  lo  the  ~~  ~ 
Mil  of  Bolliog*.  OilfllUD,  and  Haiwell. 
dtomiMing  (be  same.  Aa  to  tbe  la^I  decree  tbe 
appeal  wai  diimlaaed. 

Bubaeqaeatlr.  mHi 

cale  of  UM  clerk  of  March  1,  I89S,  (be  mcmey 
depoalted  In  court  waa  paid  out  to  tbe  aeveral 
peiM'Ds  lo  whom  ll  had  been  awarded  t^  the 
above  decree. 

The  facli 
■ubataDtiallT  aafoU. 

1.  That  tbe  CbocUw  Naiton.haTlngTBrioua 
noaetlled  clalma  against  the  United  Siatea. 
ariains  out  of  treaty  alipulalioni,  tbe  principal 
of  which  was  ■  claJm  for  ibe  Del  proceedi  of 
certain  liada,  by  resolntinns  of  its  tcgislatiTe 
CODDcll.  adopted  November  9,  186S.  and  No 
vember  1. 18M,  appointed  certain  diizenB  ot 
that  nailon,  the  principal  one  of  wbom  wasone 
PllchlynD,  to  protecule  aucb  daima,  and,  in 
tbe  name  of  Ibe  Cboctsw  people,  "lo  enter 
Into  any  and  alt  contracit  which  in  their  judg- 
ment are  or  mav  become  necessary  and  proper, 
10  bring  to  a  final  and  aailafaclnrj  adjiutmrnt 
SOT]  and  'Ktilement  all  clalma  and  demands 
wbat«oever,  which  tbe  ChoclAW  Nation  or  any 
member  thereof  haa against  tbe  ^tovemmenl  of 
the  United  SUtes  by  treaty  orotherwiae." 

2.  Purauant  to  this  autborily,  on  February 
18,  1G5G,  these  delentea  entered  into  a  con 
trart  with  John  T.  Cocbrane,  In  which,  nfler 
reciting  the  abaudonmeat  of  a  almilar  contract 
thai  had  been  made  with  Albert  Pike,  and  the 
fact  ibat  Cocbrane  had  already  been  for  three 
veara  before  acting  aa  tbe  agent  of  tbe  Cboctaw 
Nation  In  tbe  prosecution  of  a  claim  for  ar- 
rearasea  of  annniiiei  and  acbool  moneyi.  in 
whlcb  be  bad  rendered  valuable  and  moat  Im- 
portant services,  Cocbrane  bound  himself  lo 
continue  lo  proaecute  all  unsettled  claims  and 
demand*  of  the  Cbociaw  Nation,  and  especially 
a  claim  arisine  under  tbe  treaty  of  Danciog 
Babbit  Creek  of  September  27.  1830,  to  tbe 
net  proceeds  of  Uie  lands  ceded  lo  the  United 
Slate*  by  that  treaty,  and  to  do  his  utmost  lo 
secure  payment  ot  said  claim*  and  demands, 
tiieChociaws,  upon  tbelrpari,  agreeing  to  pay 
hlin  thirty  per  cent  ot  every  and  all  aiich  sums 
of  money,  pavable  to  them,  as  snon  as  Ibe 
■ame  waa  paid  over  by  tbe  United  Sinks. 

8.  Shortly  (hereafter  Cocbrane  succeeded  in 
Inducing  the  authorltlea  of  the  United  States  to 
enter  into  a  treaty  witb  the  ('faoctaws,  which 
was  concluded  June  2S.  18Sb  (11  Btat.  at  L. 
Sll)  by  whicb  It  was  sereed  Ibnt  the  claim  of 
tbe  Choctaw*  for  Ibe  net  proieedsof  the  lands 
in  question  should  be  submitted  for  adjudica- 
tion to  the  Senate,  which  body  was  (bus 
charged  with  and  assumed  (be  fanctlnnaof  an 
umpire,  end  on  the  9tb  of  Harcb,  IBSO.  made 
an  award  In  favor  of  the  Cboctnws,  according 
to  certain  principles,  and  referred  tbe  matter 
to  tbe  t'ecrelary  of  Ibe  Interior  to  state  an  ac- 
count sbonlug  the  amoontdue  lo  them  accord- 
ing to  such  prIociplM.    That  official  made  his 

report  lo  Ibr  *" ..— =   .-.—  — ....,__ 

that  there  w 


der  Ibe  award  of  the  Senate,  the  mm  ot 
18,961,347.80.  and  hi  1861  (bere  waa  paid  to 
Ibe  Choc(Bws,  on  account  thereof,  tbo  tam  of 
|2-VI,000. 

4.  No  progress  va*  made  in  the  further  proa- 
ecution  of  tbeir  claim  from  1861  to  1866,  by 
reason  ot  tbe  alliance  of  ■the  Choctawa  [308 
wiih  [he  aoutbem  confederacy  during  tl>e  war. 
After  the  close  of  the  war,  however,  Cocbrano 
procured  a  treaty  (o  be  entered  loio  between 
tbe  United  State*  and  tbe  Cboclaw  Nation  re- 
lieving them  of  tbcir  disabilKiea.  14  Stat,  at 
L.  7W. 

5.  In  1806,  Cochrane  waa  ■trlckeo  wllb  a 
mortal  Uluesa,  and.  with  a  view  of  secnrlng  to 
blnuelf  and  family  aome  remuneraiion  for  tba 
services  be  bad  pettormedin  bctaaifof  tbe  Choc- 
taws,  proposed  to  a»ign  lo  Ward  U.  Lamon, 
or  to  some  one  In  his  behalf,  all  bis  interei't  in 
thecomract  of  February  18,  IS'iSiaad  verlial 
arrangements  for  Ibe  accomplishment  of  tbat 
result  by  tbe  assignment  of  lald  contract  lo 
Jeremisb  S.  Black  were  nude  lietore  tbe  death 
of  Cochrane.  Before  his  death  Cochrane 
made  a  will  dividing  hi*  properly  equally  tie- 
tweeu  bis  wife  Ellen  and  bis  sister  Mary  Ma- 

f  ruder,  snd  suiborizing  John  D.  McPberson, 
la  eleciilor.  10  sell,  assign,  nr  compromise  bis 
claim'*  under  bis  contract  with  the  Chociawa 
as  he  should  deem  most  for  (he  Interest  of  his 
estate.  There  was  slsoaa  acknowledgment  la 
Ibis  will  that  an  equal  interest  in  the  C'boctaw 
contract  lielonged  to  Luke  Lea.  After  Ooch. 
rane's  death.  McPbersoo  having  qualified  as 
his  executor,  a  contract  was  entered  into  be- 
tween bim  and  Jeremiah  8.  Black,  Norembel 
8,  1886.  for  tbe  further  inosecution  of  Iho 
Cboclaw  clalma  by  Black,  as  Ibe  successor  of 
Cochrane,  and  upon  the  terms  of  Ibe  contract 
made  with  Cocimoe  February  IS,  1855.  (o 
which  asalgcment  tbe  Choctaw  delegatea  gavo 
tbeir  assent. 

6.  Tbo  firm  of  Black,  Lamon  ft  Co.,  ttk 
whose  behalf  (be  assigoment  to  Black  wa*  Id 
fact  made,  at  once  entered  upon  and  continued 
tbe  work  of  prosecuting  this  cl^m  until  Judgtt 
Black  withdrew  from  active  prsciice,  fronv 
which  lime  tbe  duty  of  prceecutlng  tbe  claim 
devolved  solely  upon  Lamon. 

7.  Notblne,  however,  was  definitely  ac- 
complished oefore  July  16.  1870,  when,  for 
reasons  uonecesaary  to  be  here  Staled,  the  dele- 
gates of  tbe  Choctaw  Nation  entered  into  a 
new  contract  with  James  O.  Blunt  and  Henry 
E.  HcKee  to  prosecute  Ibeir  claim,  stipulating 
to  pay  them  for  their  services  and  expense* 
thirty  per  cent  of  tbe  sum  already  awarded  and 
due  to  the  Choctaw  Nation,  or  of  any  sum  tbat 
might  be  paid,  •whenever  the  money  or[309 
bonds  arising  from  said  claim  should  come  into 
tbe  pnssoislon  of  tbe  party  or  parties  eutboriEed 

tfae  Choctaw  people  to  receive  tbe  same. 

9  contract  contained  a  further  sllpalation 
of  Blunt  and  McKee  "to  pay  lo  Mr».  John  T. 
Cochrane  of  Washington,  D.  C.  five  per 
centum  from  Ibe  thirty  per  centum  before  re- 
ferred to  whenever  tbey  shall  receive  the  same; 
and  tbe  said  Blunt  and  McEee  furlber  agree 
to  adjust  Ibe  claims  of  all  parlies  who  have 
rendered  services  heretofore  in  tbe  prosecution 
of  said  claim  npoo  tbe  prtoclpie  of  equity  and 
Jusilce,  accorling  to  (be  value  of  the  service* 
so  rendered,"    Blunt   soon    sfterwarda  died. 
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itKviag  McEee  to  eurj  oat  Ibe  oODtnet 
•looe. 

S.  In  1861,  Bi 
m  But.  at  L.  KM)  TeruilDg 
Um  Uablllty  ot  the  Dolwd  SutM  in  reamcl 
Ike  Choctaw  elainu  to  Ibe  Coon  of  Clalmi, 
and  tn  Harcb.  1888.  a  tadgmeDt  wai  rendered 
la  the  Uourtof  Claima  lo  faror  of  the  Cbocbiw 
Nation.  31  Ct  01.  G9.  From  Ibe  Judgment 
io  rendmd  botb  partieeappesled  tothUcoiut, 
wbfcb  aleo  deddcd  lo  fa*0T  of  tbe  Chocta^i, 
and  beld  tbat  Ibe  award  made  b7  tbe  Senate 
Id  18SS  (letermioed  Uie  «mouut  due  in  leepect 
of  tbedaim  (11*  D.  S.  1  [80:  8W]).  end  od 
June  8V,  1888,  an  appropriation  was  tnade  Tor 
(be  pajmentof  tbe  Judgmeni of  tS. 858, 708. 68. 
»  Stat,  at  L.  917, 888. 

9.  On  FtobTuarr  90, 1888,  ao  act  of  tbe  Iwia- 
laiive  cooDcil  ot  tbe  Cboctaw  Katloo,  after 
ICCltJDC  tbe  recovery  of  tbe  Judgment,  and 
tbat  McEee  and  bia  a«»oclatet  were  makiog 
proper  eSorte  to  tecure  from  Coegieai  an  ap- 
pioprMinn  for  tbe  pajment,  eeacled  that  Ibe 
eontT  I  with  UcKee  and  another  wiib  one 
Lnce  uncold  be  recoenized  at  valid,  that  the 
KTTicea  required  bed  been  fully  performed, 
and  tbat  to  Mtlify  tbe  obllfcatlona  oi  tbe  Choc 
taw  Nation  lo  HcKee  and  Luce,  who  wu 
JolDlly  iDlereslrd  wllb  bim,  there  clioutd  be 
ajOTopriated  tbirly  per  cent  of  the  amouut  ap- 
pnated  by  Congreae  for  Ibe  payiuent  of  tbe 
judgment,  tweoty-flTe  per  ceo  tot  which  should 
beiMld  to  HcKee,  and  it  waa  made  Ibe  duty 
of  tbe  treaaurer  of  tbe  nation  to  mike  >ucb 
paiment.  Tbe  fonrtb  mcUod  enacted  Ibat 
"Ibe  aum  of  (14,140  ebown  to  be  due  to  ibe 
late  Jobs  T.  Cocbraoe.  deceased,  by  an  act  of 
3 1 0}tbe  'general  council  of  NoTcmber  1 .  IBfll, 
hbereW  appropriated  out  of  any  money  re- 
eelred  from  Ibe  Uolied  fttatea  Id  payment  of 
Nld  Judgment,  and  the  paympnt  of  wiid 
•mount  iball  be  made  lo  nid  Henry  E.  Mc- 
See,"  elc.  Tbe  flttb  kcUoo  enacted  "tbat 
tbe  payments  heieiu  directed  to  be  made  *b>ll, 
wfaen  made,  either  under  this  Act,  or  said 
other  two  acls  hereinbefore  referred  lo,  be 
tikeo  and  accepted  a«  full  and  complete  pay- 
ment and  final  discbarge  and  saiisfsctioo  of 
all  tbe  ooDttactiiBodoliligatioDBot  IbeCboctaw 
Nation  lo  any  and  all  attoroeyt  for  services 
rendered  to  tbe  nation  lu  the  prosecuiioD  of 
Mid  claim  agolDtt  the  United  State*." 

10.  Oo  the  filing  ot  tbe  bill  ot  complaint 
July  T,  1888,  by  tbe  surviving  partners  of 
Black,  Lamon  &  Co..  in  the  to  Toning  case,  a 
prellmlDsry  restrainlug  order  was  iuued  en- 
jotDlng  the  defeodaDt  McKee  from  demanding 
or  reonving  said  money  from  tbe  Treasury. 
But,  In  TiolatloD  of  this  order,  HcKee,  on  July 
I,  collected  and  received  from  tbe  Treasury 
Ibe  sum  of  1788.768  82,  being  the  thirty  per 
cent  fund  mentioned  In  tbe  C^brane  and  Hc- 
Kee oonuacl  at  act  aside  for  tbe  compenEiition 
tor  aenrlcea  rendered  in  the  prnsecotion  of  said 
daim.     HcKee,  being  tubsequenlly  ordered  to 

(1/  Into  Ibe  registry  of  the  rouit  the  turn  of 
IW.fM  in  (he  same  case,  in  addition  to  tbe 
turn  of  $161,107.88  paid  Into  court  la  this  case. 
letnsed  to  obey  tbe  order,  and  to  avoid  doing 
loabaconded  from  Ibejuriadlclinoot  tbe  court, 
and  baa  ever  since  kept  bimaeU  ooncealed,  to 
■void  proceia, 


Mr.  B.  8.  Henkl*  for  Ellen  Cochrane. 

Mturt.  Enoch  Tott«a  and  BeginaU 
FendaU  for  Latrobe.  Eiecutrii. 

Mt.  a,  B.  DutmU  for  QllfHlao  a  at. 

Mr.  WlUla  B.  SBiltli.  for  Marbury,  Ad- 
ministrator. 

Jfesire.  John  J.  Weed  and  Jefl^raoa 
Chandler  for  HcKee. 

Matrt.  Jamea  ColeoaKU  and  Hathaniel 
Wllnon  for  Lamon  and  Black,  on  motloo  to 
dismiss. 

'Mr.  Jvtiee  Brown  delivered  Ibe  opln-[Sll 
Ion  of  tbe  court; 

A  motion  to  dismlM  tbe  appeal  of  HcFber- 
BOD,  made  by  tbe  appellee^  demand*  a  pre- 
liminary consideration.  Tbls  motion  is  made 
upon  the  grounds,  Jlrit,  that  the  appellant  Is 
precluded  from  questioning  the  validity  of  tbe 
decree  because,  bavioE  been  awarded  a  large 
turn  of  mooey  out  of  Ibe  Fund  fordiatribulion, 
he  applied  for  and  received  the  saine,  as  did 
all  the  other  beneficiaries  to  whom  awards 
nere  made:  mod  tbat  tbe  decree  disposed  of  tbe 
entire  fund  and  has  been  fully  executed;  ite- 
ond.  thnt  tbe  decree  was  Joint  against  Uie  ap. 
pellanta  and  also  against  tbe  otber  codefend- 
ants,  whereas  the  appelianla  appeal  aeparalely 
and  alone,  tbeir  oodeleDdaDli  not  Joining,  and 
witboul  any  proceeding  In  tbe  nature  of  a 
summons  and  aeveraoce, 

1.  It  did  undoubtedly  appear  from  tbe  oer- 
lificale  of  Ibe  clerk  above  mentioned  that  Mo- 
Pberson  was  paid  $7,070  of  theamount  decreed 
to  bim  out  of  tbe  special  fund.  But  it  furtber 
appeared  that  he  claimed  lo  be  paid  front  the 
gcoeral  fund  of  $147,057.68,  and  Ibat  his  claim 
iu  that  parliculur  was  deuied,  Wbile  the  ac- 
ceptance of  the  whole  or  a  part  of  a  particular 
amount  anarded  lo  a  defendant  might  perhapa 
operate  lo  estop  bim  from  iDslslioft  upon  an 
appeal,  there  were  practicaUy  two  decreet  la 
this  case,  one  applicable  to  tbe  tpecial  fund, 
which.  In  tbe  bill,  the  subsequent  pleadings, 
and  In  the  decree,  had  beeo  kept  as  a  dltlinct 
and  separate  maiter.  a  portion  of  which  fund 
waa  awarded  lo  HcPbetsoo:  and  the  otber  ap- 
plicable to  the  general  fuod  in  which  HcPber- 
Bon  bad  been  denied  any  participation  what- 
ever. Clearly  bis  nccepiance  of  a  share  in  tbe 
tpecinl  fund  did  not  operate  as  a  waiver  of  bla 
appeal  from  Ibe  other  part  of  the  decree  dia- 
posing  ot  tbe  general  fund.  There  is  no'hing 
iueoDsislent  In  bis  aclloo  In  acceplinir  [J13 
tbe  amount  awarded  lo  him  from  the  special 
fund,  Rod  appealing  from  therefuaalof  tbecouTt 
toanard  birn  Ibegeoeral  fund.  Aswatsaidby 
Ibis  COuH  In  Embni  v.  Palmer,  107  C.  S.  8,  B 
[27:  348,  348]:  -'No  waiver  or  release  of  er- 
rors,  operatingasa  bar  to  the  further  proseca- 
tlon  ot  an  appeal  or  writ  ot  error,  can  be  im- 
plied except  from  conduct  which  it  incootlst» 

'  with  tbe  claim  of  a  right  to  reverse  the  Judg- 


ment or  derree  which  it  It  sought  lo  briog  into 

not  eaprei 
arise  only  upon  the  principle  of  an  ettoppeL 


If  the  relea%  it  not  e; 


creased,  1 


Tbe  present  is  not  sucb  a  cate.  The  am 
awarded,  paid,  and  accepted  cootlllutcs  no 
part  ot  what  Is  In  conlroveray.  Its  accept- 
ance by  tbe  plaintiff  in  error  cannot  be  con- 
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•trued  Into,  an  admluloa  that  tbe  decree  be 
■cekg  10  rerenie  !■  out  errooeous." 

3.  'I'be  objection  thai  an  appeal  wai  Dot  taken 
by  ibe  otber  defeadantsi  ibat  tbejdid  n^tJolD 
Id  Ibe  appeal,  and  that  tbere  waa  notblDg  In 
tbe  nature  of  a  Bummons  and  Kveronce.— U 
equally  untenable.  Tbe  decree  was  Beveral, 
both  Id  form  and  aubataoce,  and  tbe  iDierest 
repreaeDled  l^  each  defendant  was  separate 
■od  distinct  Itom  Ibat  of  Ibe  other.  In  such 
caaet  ao;  party  may  appeal  aeparaiely  to  pro- 
tect bis  owD  loieresl.  Cox  t.  United  Stnta, 
81  U.  S.  ft  Pet.  172  [B:IUi9];  Tadd  t.  DaniA.  41 
U.  B.  16 Pet.  621  [I0;1UM]:  Eanriek  v.  Patriek. 
119  U.S.  168  [80: 8MI;  City  Hat.  Bank  cf  Fort 
Worth  T.  Bvnitr,  120  U.  8.  667, 678  [83:763, 
758]. 

8.  Aa  to  the  merits,  we  are  odIv  coDcerDed 
In  tbla  case  with  the  general  fund  of 
1147,057.68,  which  ll  five  per  cent  upon  Ibe 
thirty  per  cent  wblcb  tbe  Choclaws  agreed  to 
pay  toMcKee  for  his  ser vices.  This  fund  was 
awarded  by  the  final  decree  to  Ellen  Cochrane, 
iDdlrldually,  and  to  Latrobe  and  LonioD.  tbe 
fuod  belag  divided  Into  267^  pans,  of  which 
Latrobe  took  76,  LamoD  86.  and  Ellen  Coch- 
rane (be  residue.  The  parts  sseifcned  to  La- 
trobeand  Lainon  repreient  tbe  decree  oblaiued 
br  Ibem  upon  tbeir*eparate  bills  a^alDst  Uc- 
Km  Id  tbe  two  followlnfc  casei.  Both  Mc- 
Pberson  aa  executor  of  CochraDe,  and  SalllDR:s 
and  Oildlian,  assignees  of  Lea,  appealed  from 
the  [lecree  In  Ibe  present  case.  Tbe  Interests 
of  these  appellants  are.  In  reality,  fdenlical. 
Cocbrane,  Id  his  will,  made  In  1866,  ackoowl- 
edged  an  equal  lolerest  in  the  Cbnclnw  contract 
3 13]  *to  belong  to  Colnoei  Luke  Lea,  and  on 
Beptember  24,  1«HS,  Lee  assigned  all  his  inter. 
eat  ro  Kollins  and  QllQIIan.  No  controversy 
exists  between  these  parties:  bul  if  McPherson 
be  awarded  ihe  fund,  both  are  interested  to 
defeat  the  claims  of  Latrobe  and  Lamon.whirh 
diminish  by  the  amount  of  their  decrees  tbe 
sums  which  would  otherwise  go  to  the  Coch- 
rane estate.  Both  are  also  lolerested  adversely 
to  Ellen  Cochrane,  who  claims  the  entire  fund 
iDrtividufllly.  while  tbe  appclloDts  claim  It  oh 
assets  of  LochraD'e'i  estate  tn  pasx  under  hla 
will,  one  half  to  Rollings  aod  GiltillaD,  as. 
riguecR,  and  tbe  otber  half  to  be  divided 
equally  between  Elleo  Cochrane,  bis  wife,  and 
Miry  Alagruder,  bis  sister. 

The  controversy  between  them  Innis  upon 
tbe  construction  of  tbe  contract  of  July  16, 
ltl70.  between  McKee  and  Ihe  Cbociawa,  in 
which  Blum  and  HcEee  nerced  "to  pay  to 
Mrs.  John  T.  Cocbrane  of  WashiDgtoD  clty^ 
D.  C,  five  per  Mntum  from  the  thirty  per 
centum  before  referred  to  whenever  they  shall 
receive  tbe  same."  Tbe  view  of  the  court  be- 
low WHS  that,  it  th->re  were  a  trnsl  Id  favor  of 
parties  who  had  rer-dered  valunble  servires  be- 
fore tbe  eiecutloQ  of  tbe  McSee  coniract  o( 
July  16,  1870,  that  trust  attached  to  every  dol- 
lar received  by  McEee,  and  that  It  was  not  Id 
bis  power  to  disengage  any  particular  dollar 
or  any  particular  sum  of  money  from  the 
charge,  and  hence  tbat  tbe  amouot  paid  into 
court  by  HcEee  In  tbU  case  was  subject  to  the 
trust  found  bj  the  court  to  eiist  in  the  other 
cues  in  favor  of  Latrobe  and  Lamon.  As  Ihe 
court  also  awarded  the  residue  to  Ellen  Coch- 
rane, It  followa  that  It  muai  bave  treated  this 

lei 


as  s  donation  to  Mr*.  Cochrane,  and  Dot  as  a 
payment  for  services  rendered  by  Cochrane,  as, 
under  the  Istter  theory,  It  would  have  been 
ordered  paid  to  SlcPiiersOD.  aa  eiecutor,  to 
t>ecome  a  part  of  the  assets  of  his  estate. 

Two  guesilona  then  arise  upon  thla  appeal: 
First,  Was  the  payment  in  the  McKee  contract 
to  be  made  to  Mrs.  Cochrane  intended  as  a  per- 
sonal gift  to  her.  or  as  a  payment  for  Cochrane'i 
servlceaT  Second,  was  such  sum  subject  to  a 
trust  In  favor  of  Latrobe  and  I.amonf 

In  disposing  of  tbejirst  questtoo  it  is  onW 
Decesaary  to  'cooslder  the  contract  he-  [3l4 
tween  tbe  Choctaws  and  McKee,  Id  which  the 
former  agreed  that  for  services  rendered  and 
money  expended  and  lo  be  expended  in  the  pros- 
ecution of  Ihe  claim.  Blunt  end  McKee  should 
receive  Iblrty  per  cent  of  the  amouot  awarded, 
or  of  any  sum  that  may  be  paid  by  the  United 
Slates;  Blunt  and  McKee,  on  (heir  pariiSgrecing 
ro  pay  five  per  cent  of  this  thirty  per  cent  to 
Mrs.  Cochrane,  and  also  to  adjust  ibe  claims  of 
all  parties  who  have  rendered  nerv ices  beret» 
fore  la  the  prosecution  of  said  claim,  upoo  lh| 
principle  o(  equity  and  justice,  according  lb 
the  value  of  tbe  services  so  rendered.  By  sec- 
tion 4  of  the  act  of  the  Choctaw  council  of 
February  2S,  1888.  tbe  sum  of  (14,140  was  the 
amouot  fixed asdue  the  inle  JohoT.  Cochrane, 
deceased,  by  an  act  of  the  geoeral  council  of 
November  1,  1861,  and  that  aum  was  appro- 
priated out  of  any  money  to  be  received  from 
the  United  Stales  in  payment  of  sakl  Judgment. 
Exactly  for  what  this  was  intended  as  a  pay- 
ment does  Dot  clearly  appear,  but  the  fact  that 
it  was  found  lo  t>e  due  by  au  act  passed  In  1861 
Indicates  very  clearly  that  it  could  not  bave 
been  for  services  subeequently  reodered,  al- 
though  section  0  provides  that  the  payment* 
Iherdn  directed  to  be  made  should  be  accepted 
as  full  discbarce  and  sailsfactlon  of  all  tbe 
contracts  and  oblieallons  of  Ihe  Choctaw  Na- 
tion to  any  and  all  aitorneya  for  services  ren- 
dered to  the  nation  in  tbe  prosecution  of  aaid 
claim.  Tills  BppropriatioD  was  evideoily  in- 
tended to  discharge  that  obligation  to  hint  per- 
soDslly. 

Tbe  argument  for  Mrs.  CochraDe  is  based 
open  this  plain  agreement  on  McEee's  part  lo 
pay  her  (be  Ave  per  cent,  although,  aa  do  cod- 
siderntion  moved  from  lier  either  lo  McKee  or 
to  tbe  Choctaw*,  It  is,  in  reality,  a  donalioD. 
Upon  tbe  cootrary,  tbe  appellant*  insist  that 
tbe  payment  was  intended  aa  comiiensalioD 
for  Ibe  services  of  Cochrane,  which  nad  been 
undoubtedly  of  great  value  to  tbe  Choctaws, 
and  that  the  nation  bad  no  ri^bt  lo  divert 
what  must  nalurall;  have  been  intended  as  ■ 
payment  for  those  services  away  from  bia 
estate,  to  which  It  properly  belonnd,  and  lum 
It  into  a  donation  to  bla  widow.  Tbe  oral  tes- 
timony a*  to  the  iotention  of  Ibe  parlies,  if 
competent  at  all,  h  conflicting  and  wliolly  un- 
salisfactory. 

*As  already  observed,  tbeCocbrane  Con-TSlS 
tract  provided  for  payment  to  him  of  thirty  per 
cent  of  tbe  amount  oollected,  but  It  was  a  con- 
tract wholly  contingent  upon  hla  success,  and 
was  ncTer  performwl  either  by  Cochrane  pw- 
soDslly,  or  hy  Black  and  LsmoD,  bis  assignees. 
Nothing  was  ever  earned  by  them  under  this 

coDiract,  and  neither  Cochrane'*  execr" 

ever  stood  \a  potillon  U)  • 


.CoogR-"-" 


HcKii  T.  Lamov. 


ilS-nT 


HENRY  E.  McKEE,  Appt., 
ROBERT  LAMON.  Admr..  ei 
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I.  BIT -327.) 


Ntceitnry  ptrtji — leRtn  trvtiee  m^y  be  compelUi 
to  aeconnt—when  trutt  ari§et—tuU  in  igailg 
againit  IruiUe. 


!ivrt  by  bi 


1  enforce  ■  tniK  la 


cull^cls  aolalmforBp^rccntim 


tt,  or  to  claim  uivtblng  bf  vtrtae  of  ft.  At 
tbe  Mme  Uta«,  boCb  tbe  Cboctani  and  HcKre 
««!«  ready  to  concede  Ibal  Cocbraue  bad  reii 
dered  valuable  wrTlcet.  wbfcb  bad  doiibtleu 
contrlbuied  much  to  Ibe  ultimBte  lucceu  of 
UK  veoture,  and  were  therefore  witllD);  that 
coinpenMlfoD  abould  be  made  Id  aonie  rorm. 
Under  tbe  drcumslancei,  there  was  DoiblDg 
vureaioiiable  in  providing  tbat  tbla  compenaa- 
tion  should  take  the  abape  of  a  personal  gift 
to  Mn.  Oocbtane,  and  thus  leliere  the  estate 
from  lltintion  wltb  a  horde  of  other  clalmanta 
wbo  mlghl  be  eipected  to  appear  and  claim 
to  have  rendered  aeivlcea  to  Cochrane,  for 
which  tbey  were  eqallably  entitled  to  share  In 
tbe  comptnsetlon.  The  oral  teatlmoo;  indi- 
cate* tbat  Ibe  Inaertion  of  Mrs.  Cochrane'a 
name  tniiead  of  tbe  executor  of  ber  buBttand'i 
estate  waa  an  Idea  of  Pitcblynn'i,  Ibe  cbalr- 
inan  of  tbe  delpnillon.  wbu  ihouirht  that  &ucli 
•  prorision  would  prevent  tbe  tiecewity  of  the 
fund  jrolng  tbroucb  Ibe  probate  court.  In 
Ibis  connection  McKee  also  stmee  ibal  tbe  pro- 
viainn  wai  put  ia  at  tbe  itit'ance  of  PilcblvDD, 
who  ataled  that  he  considered  the  death  of 
Cochrane  ended  hia  contract  and  his  rl|;ht  to 
vtj  further  compenMiloo  for  bin  services  In 
tiie  proseculloQ  of  Ibe  claim,  hut  he  waa  de- 
termined to  make  some  proviaion  which  would 
not  be  subject  to  tbe  coolrot  of  Cochnine'9  ex- 
ecutor or  aubject  to  bis  creditors,  but  lliat  ft 
ahould  be  paid  directly  to  ber,  to  be  held 
«a]oyed  hy  her  In  her  i 

that  Pitcblyna  tnslaled  upon  the  provision  Iq 
the  contract  In  faior  of  Mrs.  CoclirnDC.  anil 
tbe  contract  on  tbe  face  of  ft  expressed  eiactly 
what  was  intended  by  tbe  cootiactinf;  parlies 
«t  Ibe  time  Had  Cochrane  ir  bts  anBigns 
earned  nnythioi;  under  Ibta  conrract.  and  tlie 
pionitee  bad  tieen  to  pay  money  etirned  for 
oerviccs  fully  perrnmieti.  a  queittloo  miphl  have 
Sie}HnsenBalo*tbe  power  of  the  CboctawBor 
«f  McKee  to  divert  it  from  tbe  estate  In  favor 
of  the  widow,  hot  as  tbe  obligation,  If  any  ei- 
Isled  at  all,  was  only  a  moral  one,  the  parties 
bad  a  ri^ht  to  diRcbari^  tt  in  their  own  nay. 

This  eonsimctlon  is  consonant  with  the  lan- 
guage of  tbe  act  of  tbe  Choctaw  council  ap- 
propriating $14,140  in  pnytnent  of  (be  amount 
due  to  tbe  eslale  of  Corbrane:  and  provfillng 
tbat  such  payment  should  be  a  final  discharge 
and  natlsfaclion  of  (heir  obligation. to  him  per- 
tonally.  Upon  the  whole,  we  tbink  the  court 
construed  this  provlilon  of  tbe  contract  cor- 
rectly. 

As  Mrs.  Cochtaoe  did  not  appeal  from  ilisl 
part  of  the  decree  admltling  Lutrobe  and  La- 

mon  to  share  with  her,  and  as  tbe  appeal  of  A  PPEAL  from  a  decree  of  the  Buprems 
the  other  parties  turns  primarily  upon  the  va-  ii  Court  of  tbe  Diitric  of  Columl)l«  in  favor 
lldity  of  Ibe  allowance  to  Mrs.  Coctiranc,  and  of  Ward  H.  Lamon  si^insl  lleorr  E.  McKea 
not  apon  tbe  fact  that  Lamon  end  Lalrobe  for  (US, 000  as  compcnsatiim  for  his  services 
were  admitted  to  share  in  such  allowance,  it  is  and  for  htn  illBburaeineDta  and  expenditurei 
unnecessary  to  consider  tbe  second  question,  witb  interest  Ibereon.  to  be  paid  out  of  a  per- 
If  Ibe  amount  decreed  to  them  were  reduced,  centage  received  for  the  collection  of  a  claim 
mch  reduction  would  redound  to  Mrs.  Coch-  of  the  Choctaw  Neiioo  aj^ainst  tbe  United 
race's  beneOt  and  not  to  tbe  appellants.  Slates,  and  dismissing  so  much  of  the  suit  at 

While,  a*  before    observed,  we  think   the    related  to  tbe  claim  of  lamon  and  Black,  or 

court  made  a  correct  disposition  of  the  case    1^ — •  ~"  ~    .•• — -— ; r ' ^ 

ao  far  u  thU  appeal  Is  conSmed.  tbe  reversal    „„^?!^n^•  "  t^ZTn^L^^^  ««««trv.  •<>• 


1,  Where  a  penoa  • 
□f  It  underan  Htrrenieni  Lo  varoitiers  Mr  tiivir 
rervicea  renileretl  and  moneys  exiwudeil  Id  lb* 
proMcullon  of  tbevlaim.  t>e  mar  twcampcJIixl  to 
account  to  them,  tn  a  ault  in  oquliy  [or  li*  prop- 
er distrthulton,  although  tbctr  Dames  nre  not 
stvtn  In  ibi:  aarePtneni,  t>ut  they  are  tbt'rola 
;  ,.        J  ,  mentioned  a»  a  clam. 

,  II»  nm-Ulon  I.  ,.„  „  „  j^l.-md  U  ,„o.to,  ■  IPU.t  .rt-M  111 
Ivor  of  Ibe  latter,  which  he  Inny  eolnric  hf 
111  In  eqiitl.v.  irnol  by  action  at  lair.  Tlii.'  re- 
elpCof  the  money  tiiuffleienl  coDsldcnillnn  lor 
promise  for  Its  floal  diapoMtloD. 
Where  one  is  employed  1>T  an  Inrtlsn  nnllon  to 
nllect  a  claim  a^lnst  the  gavemincnt  uinkr  a 


paid  out  of  the  moneys  colieded  And  rpDiiers  serv- 
ices tnwanls  its  oollecilon,  but  the  contmi-t  M 
cs-Dceled  before  ttaecollectlOD  Is  made,  aad  an- 
other Is  employed  to  oolleot  the  same  clalBi.  snd 


uhelsjiully  entitled  tc 


tbe  In  Iter 


-ecover  In  equity  for  such  services,  from  the  lat- 
er, out  of  hts  percentage  wlien  received  by  blm, 
ilthouah  the  former  has  do  rlitbt  of  action 
iffaiDSt  tiie  nation  for  his  compensslton. 


[Nos.  88.  81] 


eadjuat  the  i 


Liimon   and    , 


oii^cfion  to  be  made,  see  notes  ta 


Black,  andoonsoqnentlyoutdecreein  thiacase    M^rv.il'iii^'fc'«,'a"^d'ita™oiil^a^i^i^' 

muat  be  for  a  revcnal  to  await  tbe  diapodtion  k  K. 
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«fiber  of  tfaem,  aa  asstgoees  of  a  cerlafn  cod- 
tract,  etc  BettTtrd  and  catB  nmanited  Jar 
further  procttdingt. 

Stalemetit  by  Mr.  Juitiu  Brown; 

Thta  was  tbe  original  bill  filed  agaicat  He- 
Kee  by  Lamoo  sod  Black,  ^urvivlag  parloeia, 
and  WHS  based  upon  tbe  assieoDient  of  the  or- 
fgioal  Cochrane  contract  for  a  corapenwition  of 
tbirij  per  cent  to  Jeremiah  8.  Black,  and  the 
(ubstilu.ioQ  of  Black  In  the  place  of  Coch- 
rane, as  the  attoToej.  couosel,  and  agent  of  the 
Choctaw  Naiioo  for  Ibe  prosecmiun  of  Ihelr 
claim,  TbUconlractwas  entered  Into  betweeo 
JAcPhenon,  BBthe  executor  of  Cocbraoe,  and 
Jeremiah  B.  Black,  od  tbe  8th  of  November. 
1666,  and  was  aasented  to  hj  the  delepatea  of 
the  Choctaw  Mation,  whereby  the  right  of 
Cocbiaoe  to  receive  tbe  thirty  per  ceut  became 
vested  In  Black.  This  assignment  aeema  really 
to  have  been  made  for  the  beoeflt  of  Lamon, 
Tho  raised  and  paid  $39,000  of  the  $75,000, 
818]  which  It'wascontcmplatedBhould  be  paid 
10  Cochrane  in  tbe  verbal  airangementB  carried 
OD  between  Lamon  end  Cochrane  before  his 
death-  Tbe  bill,  after  setting  forth  the  facta 
staled  In  tbe  lulerpleader  case,  averred  that,  on 
tbe  dlasolullon  of  the  firm  of  Black,  Lamon  & 
Ca  In  1873.  Lamon  succeeded  to  the  Interest 
of  Black  In  tbe  remainder  of  the  tbirtv  per 
cent  after  certain  prior  claims  thereon  should 

The  only  arerment  of  the  performance  of  tbe 
Cochrane  and  Black  conlrscis  bj  tbe  firm  of 
Black,  LnmoD&Co.iOT  either  member  of  such 
firm,  was  (hat  "they  undertook  tbe  prosecution 
of  said  claim,  and  urged  the  same  wUb  great 
persistence  before  the  committees  of  Congress, 
and  did  all  In  their  power  to  bring  about  sucb 
legislation  as  tbe  situattoo  demanded,  and 
they  so  continued  so  long  as  the  firm  of  Black, 
Lamon  ftCo.  existed.  That,  after  some  years. 
ntd  Jereminb  8.  Black,  by  reason  of  bis  fall- 
log  strength  and  advanced  life,  was  compelled 
to  atundon  tbe  active  work  of  bis  profession. 


claim  devolved  solely  upon  said  Lamon." 


were  rendered  and  aald  advances  were  made 
with  tbe  full  knowledge  and  consent,  and  at 
tbe  Kpeclal  instance  and  request  of  the  Choc- 
taw Naiioo.  with  tbe  agreement  and  under- 
standing tbat  Che  said  pJalntlfCs  were  to  re- 
ceive as  compensation  for  said  services  sucb 
■urn  BS  tbe  same  were  reasonably  worib,  to  be 
paid  out  of  tbe  money  claimed  as  aforesaid, 
when  paid  by  the  United  Stales,  and  that  said 
agreementand  tnderslandingwerelDdepcndent 
of  the  said  Cochrane  contract  and  of  tbe  rights 
claimed  by  tbe  plalntlfTs  under  and  by  virtue 
of  the  ssid  Cochrane  contract. "  A  subsequent 
paragraph  .wt  up  a  lien  upon  the  judgment 
tendered  In  favor  of  tbe  Cboctawa,  and  upon 
tbe  amount  due  from  the  United  Slates,  aiid 
upon  Ibe  thirty  per  cent  fund  set  apart  lq>  the 
Cboctaw  Nation  for  the  payment  for  services. 
The  amended  bill  further  averred  tbat  wblle 
tbe  question  of  tbe  payment  of  the  claim  was 
pending  before  Congress,  HcEee  procured  tbe 
paaiBse  of  two  acts  of  the  council  of  Ibe  Choc- 
taw Hation.wtaicb  aeta  were  pMMd,u  requested 
166 


by*McEee,  with  theevpreHunderatand-[3i9 
Ing  and  agrermenl  between  McEee  and  tlie 
Choctaw  Nation  that  he  would  "pay  to  tbeae 
complainants  and  olhera  such  sum  or  sums  of 
money  as  they  were  justly  entitled  to  receive 
for  the  services  rendered  and  money  expended 
by  them  In  tbe  prosecution  of  said  claim,  with 
tbe  further  agreement  tbat  when  said  McKm 
should  receive"  the  money  set  apart  by  said 
acts,  as  aforesaid,  "that  he,  the  said  UcKae, 
would  bold  the  aame  In  bis  possession  in  trust 
for  the  benefit  of  such  persons,  including  Iheie 
complainants,  as  might  be  entitled  to  some  port 
thereof."  Tbe  prayer  was  that  McEee  be  en- 
Joined  from  collecting  the  thirty  per  cent  set 
apart  for  tbe  payment  of  expeuses;  that  a  re- 
ceiver be  appointed  to  collect  the  same  from 
the  Treasury  and  pay  it  out  to  tbe  plaintiffs  and 
such  other  persona  as  bad  a  Just  and  equitable 
claim  thereto. 

Upon  filing  Ibis  bill,  an  order  was  entered 
enjoining  tbe  defendant  from  receiving  this 
money  from  the  Treasury.  HcEee,  however, 
disregarded  this  order,  no  bond  having  bwn 
given  aa  required  by  tbe  rule  of  tbe  court,  and 
drew  from  the  Treasury  (78^,768.82,  wtaicb 
was  twenty-five  per  cent  of  the  whole  Judg- 
ment, five  per  cent  of  the  thirty  per  cent  hav- 
ing been  paid  to  one  Luce,  wbo  bad  taken 
Blunt's  place  in  Ibe  contract.  A  rule  was  is- 
sued against  MrSee  to  gbon  cause  why  ha 
should  not  be  punished  for  contempt  In  violat- 
ing the  restraining  order  of  the  court,  but.  It 
appearing  that  no  bond  bad  been  filed,  tbe  mo- 
tion was  overruled  and  McEee  was  diacharged. 
On  tbe  discharge  of  the  rule,  plaintiffs  filed  k 
petition  based  on  the  bill,  answer,  and  alSdav- 
its.  and  prayed  for  the  appointment  of  a  re- 
ceiver. After  full  argument,  the  court  or- 
dered that  McEee  should  pay  Into  court  the 
sum  of  tl36,G00.  to  bel  held  subject  to  the 
order  of  the  court.  McEee  refused  to  obey 
this  order,  and  absconded  from  tbe  Jurisdis- 
tion  of  the  court.  An  appeal,  however,  wa* 
taken  from  the  order.and  the  same  was  vacated 
and  rescinded  on  December  S.  1880. 

Subsequently,  upon  a  hearing  upon  plead- 
ings and  proofs,  a  decree  was  rendered  in  fa- 
vor of  Ward  U.  Lamon  against  McEee  as  com- 
pensaiion  for  bia  services  rendered  and  of  his 
'diRbursemenla  and  expenditures,  for  [SUQ 
$35,000,  with  interest  tbereon  at  the  rate  of  si,^ 
per  cent,  and  so  much  of  tbe  bill  as  related  to 
claim  of  Lamon  and  Black,  or  either  of  them, 
as  a.'uigneee  of  tbe  so  called  Cochrane  contract, 
and  as  surviving  partners  of  Black  and  La- 
mon or  Black,  Lamon  A  Co.,  was  dismisied. 

F^om  this  decree  tbe  defendants.  Ward  H. 
Lamon  and  Chauncy  F,  Black,  appealed  U> 
tbis  court. 


Mettrt.  Jolin  J.   Weed  a 
Cbauidlvr  for  McEee. 

Meurt.  H«thkni*l  WUsim  and  Jaaaa 
ColemsA  for  Lamon,  etc 

¥t.  WUlIfl  B.  Smith  for  Hsrbury,  Ad- 
ministrator. 

Mr.  Jtuliet  Brown  delivered  tbe  opinioD  of 
of  the  court; 

In  tbeae  cnaes,  Noa,  88  aud  84.  «e  are  con- 
cerned onW  with  tbe  decree  in  Lamoo's  favor 
for  |3(i,000,aod  with  that  pwtof  tbedecreedto- 


•m^ 


HcKbe  r,  Lamoit. 


mlMlDg  the  dtim  of  LamoD  and  Black.  Tlie 
Ml)  w  A  originally  filed  For  the  piirpose  of  wcur- 
las  tbe  pavment  to  Lamon  anrl  Black  of  Hiirtv 
peiceotoftbe  Bum  ot  $9,8^,768.62  wbicb  tbe 
appellint  wbb  about  to  receive  from  tbe  United 
Suiea, under  the  autborit;  received  b;  him  from 
tlie  Cboctaw  Nation,  and  also  tor  an  injunc- 
tion restniolnc  bim  from  receirfag  aucb  atim 
of  tnonej,  aod  for  the  appoiniment  of  a  re- 
ceiver, wbo  abould  be  authorized  to  collect 
tfai*  sum  from  ibe  Treasury,  nbenever  the 
•ame  sbould  become  due  and  payable:  and  also 
for  ao  BCCOUDtinff  between  the  appellant  and 
Lamon  aod  Blach  io  respect  to  the  amount 
dne  them  for  aervices  rendered  and  money  ex- 
peoded  In  the  proKCution  of  the  claim.  It  ap- 
pminfT.  bowever,  that  the  contract  of  Febru- 
ary 18,  1855.  was  uever  carried  out,  nor  the 
—  mey  ever  col lect4  " 

ilJlietweenCoc 
.  B  before  Cochrane  could  become  entitled 
his  thirty  percent,  complainants  amended  tbeii 
bill  t^  averring  that  McEre  procured  an  act 
of  the  Cboctaw  couocil  of  February  26,  18(48. 
maklDfc  provis'on  for  the  payment  of  Ibe 
kiDount  due  under  bis  contract  nitb  ihem,  by 
an  eipreoa  understanding  and  agreement  that 
be  would  pay  to  ibe  complainants  and  othera 
anch  aum  or  luma  of  money  as  they  were 
jiuttj  entilled  to  recetfc,  for  services  rendered 
and  money  expended  by  them  in  the  prosecu- 
tion of  tbeir  claim.  In  bis  answer,  McEee 
deoied  the  allegations  of  the  bill  so  far 
lated  loservlces  alleaed  to  have  been  rendered 
In  the  prosecution  of  Ibe  said  claim  bv  the  firm 
of  Black,  LamoD  &  Co.,  oreilberof  tnem,  pre- 
Tious  or  Bubaequent  to  July  16,  1870.  but  oo 
tbe  contrary  averred  tbat  Black  retired  from 
and  abandoned  the  case  before  such  dale;  that 
by  TcaaoD  of  sncb  Rbaodonmeni,  the  Cboctaws, 
bHug  without  counsel,  solicited  himself  and 
Blunt  to  lake  charge  of  tbe  prosecution  of 
aoch  claim. 

1.  Tbe  first  point  made  by  the  appellant, 
McKee,  tbat  (be  Supreme  Court  of  the  District 
of  Columbia  naa  without  Jurisdiction  to  enter- 
tain the  auit,  because  upon  ibe  avermeDts  of 
tbe  bill  tbe  suit  was,  in  legal  efTect,  one  agninst 
the  Choctaw  Nation,  to  which  the  nation  was 
a  necesaary  party.  Is  without  foundation.  Tbe 
suit  Is  neltber  directly  nor  indirectly  against 
tbe  Choctaw  NalioD:  nor  If  made  a  parly  de- 
fendant would  Ihe  complainants  lie  entitled  to 
any  relief  againit  tbe  nation.  No  claim  is 
made  against  It,  nor  is  anv  attempt  made  to 
impair  tbe  effect  of  its  legislation.  By  its  first 
coetrsct  with  Cochrane,  made  by  Ita  agenis 
Pebniarj  IS,  1856,  in  pursuance  and  by  virtue 
of  resolutions  of  its  legislative  council  of  No- 
vember 9,  18M,  and  November  10,  1854,  It 
airreed  to  pay  Cocbrane  for  bis  tervices  thirty 

Er<»Dt  oidl  collecllonsmadebyhimin  tbelr 
half.  By  Ita  second  contract,  it  doubtless 
usumed  that  tbe  first  contract  bad  been  aband- 
oned by  Cochrane  and  his  successors,  Lamon 
and  Black,  and  agreed  to  pay  the  same  thirty 

Kc«nt  upon  an  amount  whicb  bad  already 
c  fixed,  with  the  further  stipulallon  that 
Blunt  and  HcEee  should  pay  to  Mrs. Cochrane 
live  per  cent  upon  tuch  thirty  per  cent  and 
■boald  adjust  the  clalmsof  all  parties  who  bad 
H2S]  tberelofote  'rendered  aervice  In  tbe  pros- 
1»  U.  S. 


ecu'ton  of  sucb  clstm  upon  tbe  prlndplea  of 
equity  and  Justice,  according  to  tbe  ralua 
of  tbe  serviresBO  rendered. 

Tbe  ChoctHw  Nstion  hsd  really  no  interest 
In  the  thirty  per  cent.  Tbe  stipulation  was 
made  b^  Blunt  and  McEee  for  the  benefit  of 
Ihe  parties  interealed  In  the  percentage,  and  at 
soon  aa  the  money  should  be  received  by  them, 
or  either  of  tbem,  tbev  would  bold  it  aslrusieea 
for  tbe  penons  legally  and  equitably  entitled 
to  it.  HcKee,  having  oblainM  posaeBSion  of 
tbe  money,  may  be  held  accounlanle  by  a  court 
of  equity  for  its  proper  distribution.  There 
can  be  no  donbt  of  Ibe  general  proposition 
tbat  where  money  Is  placed  in  the  hands  of 
one  person  to  be  delivered  to  anotber,  a  trust 
arises  in  favor  of  the  latter,  which  he  may  er 


ultimate  destlnalinn  U  sumrienl  to  create  a 
duty  on  the  part  of  Ihe  bailee  to  devote  It  to 
Ihepurposesintended  bylbebailor.  Taj/hrv, 
litnham,  16  U.  &.  5  How.  233,  S71  [Vi:  130. 
UQ];  Kantv.  Bloedgood.  T  Johns.  Cb  110.  U 
Am.  Dec.  417;  Barinq  v.  Dabnm.  86  U,  8.  1* 
Wnll.  1  [32:  90]:  iVafiunol  Bank  ef  Bottimort 
v.  OonneeUcut  Mut.  L.  Int.Co.lOiV.  8.64136: 
6881;  if*i'«-  T.A^ford.  188  U.  8.  810(88:6671; 
VLion  Mul.  L.  In*-  Co.  v.  Hanford.  148  D.  9. 
187  [36:  118];  Bigan  v.  floi.  34N.  Y.  807,  00 
Am.  Dec.  686;  8toiT,  Eg.  Jur.  SS  1041.  I8S5; 
Mecbera,  Ageucy,  §  568.  And  in  enforcing 
sucb  trust,  a  court  of  equity  may  make  sucb 
incidental  orders  as  may  l>e  neceaxary  for  the 
proper  protection  and  dlstribullon  of  the  fund. 
It  Is  true  tbat,  in  this  case,  the  names  of  the 
beneficiaries  are  oot  given  in  the  Instrument 
creating  Ihe  trust,  but  tbey  are  de'igoated  by 
clasa  as  "all  parties  who  have  rendered  service 
heretoforein  the  prosecution  of  said  cloim,"  and 
were  to  tie  rewarded  "upon  tbe  principles  of 
equity  and  Justice,  according  to  the  value  of 
Ibe  services  so  rendered."  And  iFiherc  beany 
coaSlct  between  Individuals  of  aucb  class,  « 
court  of  equiiy  Is  tbe  proper  tribunal  for  tbe 
adjustment  of  their  respective  claims.  In  such 
case,  where  tbe  property  is  disposed  of  abso- 
lutely, the  orielnal  assignor  or  parly  creating. 
tbe  trust  neea  not  be  made  a  party  to  the  bill. 
Story,  Eq.  PI.  g  1S8.  This  proposition  renders 
it  unnecescary  to  consider  "whether  the  [323 
Choctaw  Nation  is  sublfct  to  be  sued  In  tbe 
supreme  court  of  the  District  of  Columbia. 
The  tact  that  the  Act  of  Congress  making  the 
appropriation  required  Ihe  money  to  be  paid 
'upon  the  requisition  or  reoutsitions"  issued 
y  "tbe  proper  authorities  of  tbe  Cboctaw  Na- 
tion" did  not  oust  tbecourlof  equity  from  con- 
trolling its  subsequent  disposition.  Tbe  object 
of  the  bill  is  not  to  change  the  direction  of 
Congress  in  respect  to  suui  payment,  but  to 
determine  the  further  disposition  of  the  money 
after  It  has  reached  the  bands  of  the  designated 

objection  that  there  was  no  considera- 
tion for  the  promise  made  by  tbe  appellant  to 
idfust  the  claims  of  all  parlies,  etc.,  u  unlena- 
)le  since  tbe  original  receipt  of  tbe  money  Is  a 
sufficient  consideration  for  all  promises,  ex- 
pressed or  Implied,  with  reference  to  ils  final 
disposition.  Walker  w.  ibftron.B  Meee.&V. 
411;  Mechem,  Agency,  g  588. 
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3,  Tbe  bhlntr  of  tbli  coDtroveray  may  be 
epiiomlzed  asfollowi-.  Tb«  Cfaoctawi,  believ- 
ing tbat  tbpy  bad  certain  JiuC  clalma  ajniuxl 
tbe  goiemnieDt  and  particularly  (or  Hie  net 
pii>c>n;ds  of  lands  crded  to  tbe  Uolted  Stale*  by 
Ibe  ireal;  of  Dancing  Rabbit  Creek  o(  Beptem- 
b<T  23, 1880,  at  tint  employed  Alben  Pike  to 
prcspcute  aucb  clalnii,  and  upon  bis  abanjon- 
jneilieianie  aonulled  bii  contract,  employed 
Cochrane  and  agreed  to  pay  bitn  Iblrty  per 
cent  :ri  (be  amount  collected  by  blm.  Tbe 
contract  with  bim  wat  made  February  18. 185S, 
aDd  continued  in  force  nntfl  it  was  superseded 
by  Ibc  contract  made  with  Black.  November 
8.  18116.  Indeed, tbe  commctof  1855 indicntep> 
tbat,  for  tbree  yenra  before  tbat,  Cochrane  bad 
been  acting  ae  the  agent  of  tbe  Choctaw  Nation 
In  the  prosecution  of  certain  other  clainia.  In 
regard  to  which  be  had  rendered  most  import- 
ant and  valuable  lervloea,  etc,  Durinp  luese 
founeen  years  be  Reems  to  have  bad  charge  of 
the  CbociBw  claims,  and  been  encnged  in  ibcir 
active  proKcntion.  During  thia  time  the  treaty 
of  1855.  Bubmitling  iheCboctaw  claim  for  the 
net  proceeds  of  the  fienalf,  wns  c(iDcludc<l,nDd 
tbe  award  of  the  Senate  of  1859  made,  by  wliicb 
the  Clioclaws  were  allowed  tbe  proceeds  from 
tbe  sHle  of  eucb  lands  as  had  been  sold  by  the 
United  States  on  the  first  of  January  preceding, 
3U4{  deducting  "certain  expenses  therefrom, 
and  refetrlni;  the  claim  lo  tbe  Secretary  of  llie 
Interior  to  state  the  amount  due  them  accord- 
ing to  certain  principles  of  setllemenl  laid  down 
by  Ibe  Senate.  During  this  time.  also,  the  Act 
of  Congreasof  1881  vraa  passed,  which  ratiHed 
and  conQrmed  tbe  Senate  award  and  provided 
for  a  partial  paymenl  thereof.  A.t  tbe  same  lime, 
Cochrane's  expreaa  contract  with  the  Choctaws 
was  tbat  bis  compensation  of  tblny  ikt  cent 
was  only  payable  nben  tbe  money  was  paid 
over  by  tbe  United  Btalea  to  tbe  Choctaw  :Na- 
tlon  or  its  legally  autboiized  representative*— 
la  otlier  worda.  It  was  cootingent  upon  succen. 
Under  this  contract  be  seems  to  have  been 
paid,  for  moneys  collected  before  his  death,  tbe 
sum  of  I2S2.600,  Iblrly  percent  of  tbe amuuul 
he  had  procured  for  Ibe  Choctaws. 

On  November  8.  1868,  McPheraon,  the  ei 
ecuior  of  Corbraae's  eataie.  Cochrane  In  tbe 
meantime  having  died,  acting  under  an  au- 
thority contained  in  bla  will,  assigned  to  Black 
■II  tbe  Interest  ot  Cochrane  in  tbe  thirty  per 
cent  compensation,  and  subslituled  him  In  Ibe 
place  of  Cochrane,  with  the  proviso  that  he 
sboiild  pay  out  of  tbe  money  to  be  received  by 
bim  lo  Cochrane's  executor  such  sum  as 
should  be  agreed  upon  between  the  parties,  as 
well  as  aU  other  demands  justly  due  and  paya- 
blcnuint  such  thirty  percent.  In  Iblscnunec- 
lion  Black  seems  lo  bavu  been  acting  princi- 
pally for  bis  partner,  Mr.  Lamon.  It  appears 
that  the  Arm  of  Black,  Lamon  &  Co.  were 
actively  engaged  in  an  effort  to  secure  from 
CougTcss  an  appropriation  to  pay  tbe  Sen- 
ale  award  during  several  sessions.  Judge 
Black  appearing  before  committees  of  Con- 
gress on  behalf  of  Ibe  nation  and  tbeir  award, 
and  the  other  parlies  preparing  memoranda 
and  briefs:  that  both  Lamon  and'  Black  de 
voted  much  lime  in  ezplaiuiog  tbe  said  award, 
and  tbe  claims  upon  which  It  waa  founded,  to 
Individual  members  of  Congreia,  That,  In 
7«9 
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1870,  Mr.  Lamon,  wbo  bad  tbe  prindpa) 
charge  of  the  case,  advised  Ibe  Choctaw  dele- 
rate*  to  dlsconlJDue  further  efforts  to  oblaia 
from  Congress  tbe  payment  of  tbe  award  by 
direct  appropriatioD.  and  to  apply  for  tbe  pa»> 
saae  ot  a  bill  referring  the  same  to  tbe  cou>( 
of  claims  for  adjudication:  tbat  the  delesalea 
declined  to  accede  to  this  propoeillon,and  insist- 
ed 'upon  a  further  effort  to  secure  the  ap  [3Sft 
propiiation  direct  from  Congresa.     That  about 


to  have  been  apprised  of  such  con- 
tract,  continued  to  urge  upon  Coneress  tbe  Jos- 
lice  of  Iheir  claim  and  tbe  dutv  of  the  United 
States  to  pay  said  sward,  until  about  I87S, 
when  he  prepared,  at  tberequt'st  of  PlichlyDD, 
tbe  chief  delegate,  a  bill  authnrizine  tbe  refei^ 
erence  of  such  claim  to  the  court  of  claima 
and  a  memorial  to  acrompanv  tbe  same. 

About  TU71),  however.  Black  appears  lo  have 
wiibdrawn  from  Ibe  case,  eicept  so  fnr  as  was 
neceMiary  for  the  protection  of  the  inirretl  of 
Thomas  A.  Scott,  who  bad  advanced  some 
$T.t,000  to  Cochrane's  eiecutor,  whom  Black 
felt  in  bonor  bound  to  proleci.  His  reasnna 
for  so  retiring  are  fully  slated  in  a  leller  ot 
March  27,  IScS. 

WbelltiT.  uoder  Revised  Statutes,  trclion 
WT7,  probihiling  the  assienment  of  clatma 
BgHlnatthe  United  Stales.  ns''interpreted  by  this 
court  In  Spiifford  v.  Kirk.  97  U.  S.  491  |-J4: 
10i)2],  and  sutisequent  cases,  tbe  original  cun- 
[racL  between  Cocbraue  and  tbe  Cboclan  iia- 
lion,  or  the  assignment  thereof  to  Black  bv 
Cochrane's  executor,  HcPber<on,  was  ot  any 
force  or  validity  or  not.  ili«  unneccssury  tola- 
quire.  It  Is  sufficient  to  say  thai  the  contract 
was  entirety  contingent  upon  the  money  being 
collected,  aod  tbe  compensation  therein  pro- 
vided for  waa  payable  only  from  such  moneT. 
Aa  none  was  ever  collected  by  Black  or  li- 
mou.  ilicy  never  obtained  a  legal  right  to 
compensation.  But  Ihe  question  still  arise* 
whether,  notwithstanding  there  waa  no  legal 
claim,  the  Chociaws  were  not  at  liberty  lo 
recognize  the  fact  tbat  important  servicea  had 
been  rendered,  and  tbat  a  moral  ohUcation  to 
pay  for  them  existed  on  the  pari  ot  tbuee  wbo 
should  ultimately  succeed  In  making  the  col- 
lection. 

In  tbts  posture  of  affairs  Ihe  contract  of  July 
IS,  1870,  between  Ibe  Choctaws  and  McEe«, 
was  entered  into.  There  Is  very  little,  if  any, 
testimony  to  Justify  the  charge  In  ibe  amend- 
ed bill  that  tbia  conirat;!  was  fraudulenlly  ob- 
tained for  the  purpoaeot  cbeaiiog  tbe  complain- 
ants and  other  persons  interested  In  tbe  claim, 
and  to  obtain  poasession  of  Ibe  funds  mliicli 
McEee  knew  were  due  and  justly  paynble  out 
of  the  •proceeds.  Tbe  truth  seem*  to  [;*2« 
be  that  the  Choctaws  were  either  discontented 
with  the  advice  given  by  Lamon  and  Black  to 
discontinue  their  efforts  to  secure  a  direct  ap- 
propriation for  tbe  payment  of  tbe  award,  and 
apply  tor  leave  lo  go  to  tbe  court  of  claims,  oi 
became  sntisQed  that  Black  and  Lemon  were 
so  much  enerossed  in  other  matters  that  ihey 
could  not  bestow  tbe  prop<>r  attention  npnn 
this;  in  shori,  that  Black  had  practically  aban- 
doned the  case,  and  that  further  assistane* 
luat  be  obtained.  That  tber*  was  no  Inteth 
li9  D.  R 
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tlon  OB  the  put  of  either  pu^  to  Ignore  what  HENRY  B.  HcCEE,  Appl., 

bid  elread;  been  done  b  evident  Tiom  the  con-  e. 

dndlDg  peragrtph  of  their  contract   out  of  CHARLOTTE  V.  LATROBE.  Biix 

which  the  exprei*  tnut  la  claimed  to  arue, 

Hut  Blunt  and  Hc£ee  would  adjust  the  clelma  (See  8.  C  RopoTter's  ed.  sn-sau 

of  all   peillH  who  had  tberetofore  rendered 

aelricei  io  the  proaecutlon  of  the  claim  upon  CentbyutUan  of  a  trutL 

the  principles  of  eqnilj  and  Jnitice,  accordlog 

to  the  value  of  the  aervlcea  k>  rendered.     Tliat  A  tnut  eipreeMd  in  a  oontract  by  an  attonier 

tbU  clause  mnat  have  lefeired  to  Cochrane  and  toaoJiectacia.imfoTBDindtaa  oatloD  fortbirir 

hh  aniKoeM  ia  evident  from  the  fact  that  the  1*^  cent  of  iha  amount  ooUeoUid.  "to  adjuit  the 

aUpnlatfoD    waa  made  eiprewlv  In  favor  of  cl»l™o»«lJ  P«rtJe«  •'■o  b.«  rendered  aervioa 

tb^N  who  had  "heretofore'^  rendered  wrvlcee.  ^^"'S'^^M-^.I^^I'.^irifn^"?,^.?^  .™S;"'".!; 

A.  «.ch  aervte.  had  been  render^  only  b^  S:T.?^^?f°LT.^"„S'i"r.e:^""'i'"'nS 

Cochrane  and  hie  awlgneea.  and  at  Cochrane  s  „^,,  „  oontmot  or  Indemnltr  wltb  tbe  nation 

Individual  claim  was  already  provided  for  bv  «  nve  it  hannlew  from  aor  oUlm  for  luoh 

the  doDAtioD  of  Ave  per  cent  to  hiawife.  It  h  tenlcea,  but  to  enforceable  In  equity  by  luob 

difficult  to  understand  for  what  Ibe  subeeqiieDt  parties.  Id  «□  acUon  for  the  payment  ol  tbe  lerv- 

teaervatlon  waa  made  it  not  for  Black  aod  La-  Icea  out  of  the  thirty  per  cent  reoeivod  by  bim 

mon,  who  had  aucceeded  blm.  and  who  bad  for  auob  ooUectlon. 

certalnlj  rendered  Mine  valuable  services  Id  the  [No.  8S.] 

'"^S^^f;.  K.1  -  »..  „»  .( .  ™i  I      ...K  .  ^rgved  Mareh  IS.  14.  1895.     Dieided  OeUbtr 

The  court  below  was  of  the  opinion  "that  •                        «,   ,oat 

the  Choctaws,  in  defining  the  trust,  did  aot  '^'  ^'""'■ 

mean  that  people  whose  cootracta  they  had  1  PPEAL   from  a  decree  of  the  Supreme 

annulled  were  to  come  wlibin  the  iruai,"  and  a  Court  of  theDistrictof  Columbia  fn  asuit 

hence  that  Black  and  Lamon.  whose  services  Ineqnilybroiipht  by  JohnH.B.Latrobeagainst 

were  all  rendered  under  the  Cocbraoe  contract,  Henry  B.  McKee,  for  tbe  purpose  of  sharing 

were  not  intended  to  be  Included.     We  do  not  jq  the  sum  recovered  by  McKee  upon  Ibetruat 

tbink  tbU  necessarily  follows.      It  la  true  that  contained  la  a  contract  between  tbe  Choctaw 

in   1874   the  general  council  of  the  Choctaw  N,Hon   and   McKee  in  favor  of  persons  who 

KalioD  did  pass  an  act  annulling  the  contract  bad  rendered  services  theretofore  in  iLe  prose- 

whb  Cochrane,  but  this  aot  is  really  of  very  futlon  of  a  certaio  claim  In  favor  of  said  Na- 

little  value.   Mnce   the   contract   had  already  Hon   against  tbe  United  Slales.     Said  decree 

bfenpracticallyabandonedaeearlyaslSTO.aDd  being   sgainst   McKee  for  $75,000.  with   tbe 

tras  aa  dead  as  any  act  of  the  legisialive  coun-  futtber  provision  that  if  anything  was  paid  to 

en  could  make  it.     TbU  act  may  bave  given  it  the  complainant  Latrohe.  out  of  the  fund  do- 

jU  eovp  de  grate,  but.  for  all  practical  purpowB.  posited  In  court  hv  McKee  In  the  Interpleader 

It  was  null  already.     The  object  of  Ibe  slipola-  sntr,  such  sum  should  be  credited  la  favor  of 

8a7]tionlnquesii.jnwasio*BCknoiYledpethai  McKee c«i  the  decree.    Affirmtd. 
Taluableacrv]ceshHd"A«r«(n/OTe  beenrendered, 

and,  as  Cochrane  bad  already  been  provided  Statement  by  Mt.  Jvitice  Brownt 
for.  it  is  but  natural  to  suppose  that  his  as-  This  was  a  bill  originally  filed  by  John  H. 
rignees  were  the  ones  Inlenoed  to  be  recog-  B.  Latrobe.  Julv  13.  ISHS.sizdaysafter  theblll 
nued.  of  Lamon  and  >'mack  was  filed,  and  for  [328 
We  are  therefore  of  opinion  that  complain,  the  same  eencral  purpose  ot  shnring  in  tbe  sum 
sots,  as  survlvlag  partners  of  the  Grm  of  Black,  recovered  by  HcKee.relying  upon  tbe  trust  con- 
Lamon  &  Co..  are  enlilled  to  recover  the  rea-  mined  in  the  contract  of  Julv  16.  1S70,  between 
sonable  value  of  those  services  from  ibe  date  tbe  Choctaw  Nation  and  HcKee.  fn  favor  of 
of  the  assigDuient  from  McPberson  to  Black  to  persona  wbo  bad  rendered  services  tberetoforo 
tbe  date  of  the  McKee  contract,  which  mar  be  in  the  prosecution  of  said  claim, 
taken  aa  denoting  the  Ume  when  tbe  Black  His  allevnlion  of  service  is  subslnnlially  that. 
contract  was  abandoned.  Whatever  services  after  tbe  close  of  Ibe  war  of  the  rebellion,  tho 
Lamon  rendered  prior  to  that  time,  he  rendered  Choctaw  Nation  employed  him  as  their  pro- 
as a  member  of.  and  for  the  benefit  of,  the  fesslonal  advisor  in  all  'matters.  Including  the 
flnn  of  Black.  I«mon  &  Co.,  and  that,  too.  la  net  proceeds  ctslm,  pertaining  to  tlieir  rights 
the  theory  of  this  bill,  wbloh  Is  founded  upon  against  ttie  Uniled  Slates,  for  which  Ibe  nation 
B  partnership  claim,  ff,  vubsequenlly  to  that  HEreed  to  pay  bim  a  reasonable  compensalian. 
tfme.  or  to  tbe  lime  when  Lamon  first  learned  That  be  Immediately  entered  upon  the  duties 
of  McKee's  contrsct,  Lamon  rendered  services  ihus  assumed,  and  prepared  tbe  treaty  of  1866 
which  were  of  value  to  McSee.  Ibey  would  between  the  Nation  and  tbe  United  States,  rein- 
not  fall  within  tbe  eipress  trust  of  tbe  McKee  stating  tbe  Indiana  in  their  rights  and  prlvl- 
contract,  but  perhaps  might  be  subject  to  an  leges.  For  this  service,  however,  be  seems  to 
Implied  tnisl  in  bis  fsvor.  As  to  that,  bow-  have  beeo  paid.  That  he  procured  and  sub- 
snr,  and  as  to  the  question  wbellier  the  bill  ia  milled  large  masses  of  evidence  10  tbe  various 
properly  framed  to  cover  an  Individual  liahil-  committees  of  Congress  having  the  matters  in 
Uy^e  express  no  opinion,  charge,  and  made  numerous  arguments  liefore 
Tht  dttrtt  of  the  cmirt  btloa  it  Aerefon  re-  said  committees,  and  before  the  executive  offl- 
mrted,  andiluenM  remaitde't  for  fvrihtr  pro-  cers  of  the  United  States,  and  staled  accounts 
itedinot  in  e«t^ormity  viih  tkie  opitiiim.  In  behalf  of  th«  dsUod  against  the  United 
U&  L'.  S.  168 
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kcttve  proaecutiaQ  ot  tb«ir  claim,  TbaC  Ibeee 
■crvices  conlinned  uclil  about  the  lime  McKee 
tnlerposed  in  tbe  buiioess  as  tbe  leadlas  agent 
of  tbe  ntiloD.  That  after  tbat  date  bis  serv- 
ices were  apparently  not  needed  or  desired  bj 
tbe  otlier  attomeja  and  be  did  but  little,  but 
Is  informed  and  believes  tbat  McEee,  and  tbose 
vortttog  wilb  bim  proBeculing  the  case  whicb 
he  bad  prcviouaty  prepared,  and.  ivlth  tbe  use 
of  tbe  results  of  bis  professional  skill  and  Id- 
duetrf,  aecuted  tbe  payment  of  the  claim. 
That,  If  the  HcKee  contract  were  held  to  be 
Taltd.  theo  HcEee  was  bound  in  equitj  and 
JuRtice  to  pa;  tb«  cumplainaDi  a  fair  and  just 
eompeusation  for  Ihe  services  theretofore  ren- 
dered, for  wbicb  HcKee  should  be  cbartred  as 
trustee.  Thalit  vras  ai;reed.  In  1686,  between 
himself  and  tbe  Cbociawa,  thai  bit  services 
ihould  be  rendered  In  conjunction  with  Coch- 
rane, and  that  he  subsequeml;  a^treed  with 
Cochrane  that  bis  compensation  should  be  paid 
out  of  tbe  percentage  reserved  to  Cochrane  hj 
his  contract,  and  that  he  Is  reasonably  eniiiled 
329lto  receive  $76,000,whicbbadbeen<agreed 
Upon  Wtween  himself  and  HcPherson,  Coch- 
raue's  executor,  as  bis  proper  compeDsatlon. 

Id  faU  answer,  UcEee  denied  Ihe  general  em- 
ployment of  tbe  complainant  b;  the  Cboctaw 
Nation,  and  averred  tbat.  if  he  were  ever  em- 
ploved  at  all.  It  was  onh'  to  assist  and  advise 
wilh  tbe  authorities  ot  said  Nation  In  regard  to 
the  negotiation  of  tbe  treaty  ot  April  2»,  18A6, 
and  denied  tbat  under  such  treaty  the  claim 
for  net  proceeds  was  secured,  or  tbat  it  had 
bMQ  prosecuted  to  a  successful  ccncluaion 
through  the  provisloDsof  such  treaty. 

Upon  a  bearing  upon  pleadings  and  proofs, 
the  case  resulted  In  a  decree  for  |75,000  against 
UcKee,  with  the  further  provision  that  If  any- 
thing were  paid  to  Ihe  complainant,  Latrobe, 
out  of  the  fund  deposited  in  the  court  bj  Hc- 
Kee in  tbe  interpleader  suit,  such  sum  should 
be  credited  iu  favor  of  HcKee  on  the  decree. 
Upnn  the  following  day,  a  decree  was  entered 
Id  the  Interpleader  suit,  to  which  Lstrolie  was 
a  party  defendant,  awarding  him  his  dietribu- 
tlve  share  of  the  entire  amount,  176,000,  out 
of  tbe  general  fnnd  of  (UT.OST.ftS  in  contro- 
versy Id  that  case,  HcKee  appealed  from  tbe 
decree  In  this  caae. 

Xetm.  John  J>  W**d  and  Jeflhraon 
Cb»Bdlar  for  appellant. 

IftMTM.  Eniwh  Tottaa  and  Reginald  Ftnd- 
all  for  appellee. 

Mr.  <7^LM<^  Brown  delivered  tbe  opinion  of 
tbe  court: 

This  Is  another  one  of  the  claims  made  un- 
der the  trust  expressed  Id  the  HcKee  coulrsct 
"to  adjust  the  claims  of  all  partiea  who  have 
rendered  services  heretofore  in  the  prosecution 
of  said  claim,  upon  the  principle  of  equity  and 
jnatlce,  according  to  the  value  of  Ibe  services 
■o  rendered."  McKee's  arKument  Id  this  con- 
nection is  tbat  this  waa  a  personal  agreement 
and  obligation  ot  himself  and  Blunt  with  the 
Choctaw  Nation;  was  not  for  the  benefit  of 
Latrotw;  vested  in  no  one  any  Interest  in  tbe 
money  which  might  become  payable  under 
tbal  COD  tract:  and  waaDOtaoassignmentordedi- 
330]catlon  of  'any  put  of  the  money  wblch 
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Ibey  might  receive  from  the  Choctaw  Nation, 
la  cooalderatlon  ot  the  performance  by  tlirai 
oF  their  coDiract — in  other  words,  that  ft  was  ■ 
contract  of  iDdemnltv,  by  which  HcKee  un- 
dertook to  save  tbe  Choctaw  Nation  barmlew 
from  any  claim  tbat  ibonld  bt  made  for  aeir- 
Icea  that  had  been  tberetofore  rendered  by 
other  agents  and  attorneya.  We  do  not  ao  read 
It.  A.  trust  so  plainly  declared  would  be  of  no 
avail,  if  the  class  of  persons  who  are  described 
therein  could  not  talie  advantage  of  It.  Itwu 
not  needed  to  indemnify  the  Cboctaws,  sinca 
no  possible  aclloQ  could  lie  against  them  after 
the  conlrftct  had  been  abandoned  by  Black.  It 
waa  evidently  intendi^  to  satisfy  any  moral  ob- 
ligatioo  forservicesnblcb  had  been  performed, 
but  not  completed,  and  to  throw  the  burden  ot 
adjusting  and  paying  them  upon  HcKee. 

His  theory,  too,  is  Inconsistent  with  bla  re- 
peated statements  to  leading  members  of  the 
Cboctaw  council,  whose  affldavlta,  received  in 
the  piece  ot  depositions,  show  that  hedeclared 
to  the  leading  authorities  ol  the  nation  that  ha 
considered  himself  obligated  under  hia  con- 
tract to  pay  all  outstanding  obligations  to  per- 
sons for  tbe  services  rendered  In  the  prosecu' 
tloD  of  the  claim  prior  to  bla  own  contract.  In 
addilloo  to  that,  and  in  corrotKiratioD  of  bla 
own  statements,  he  exhibited  a  letter  written 
by  bis  own  attornev,  and  l>y  his  direction,  to 
I^ore,  in  which  be  stated  that  "so  far  as  I 
know,  or  have  ever  heard,  every  lawyer  who 
has  ever  rendered  service,  or  pretends  to  have 
rendered  service,  in  regard  to  the  net  proceed* 
claim  expecis  to  get  bis  pay  out  of  the  thirty 
per  cent,  and  to  get  it  through  HcKee.  For 
myself.  I  expect  to  be  paid  by  Ur.  HcKee  out  ot 
his  thirty  per  cenL  I  haveno  claim  a^insttha 
Choctaw  Nation  It  Hr.  McKee's  thirty  per 
cent  Is  paid,  even  If  he  should  not  pay  me,  bat 
of  this  I  have  not  the  slightest  doubt.  HcKee'a 
contract  requires  him  to  stand  between  tbs 
Cboctaws  and  tbelr  Bttornevs  who  have  ren- 
dered service.  He  would  be  liable  to  suit  In 
courts,  here  and  elsewhere,  wherever  ba 
could  be  found,  it  be  should  neglect  or  fall  to 
carry  out  his  agreement  with  tbe  Cboctaws  to 
sellle  and  adjust  the  claims  of  other  attorneys, 
who  have  rendered  •service,  upon  princi  [35l ' 
pies ofequiiyand  Justice,  TbeCbociaws would 
not  be  liable  to  any  such  suit  any  where."  Hera 
follows  a  list  of  parties  who  bad  rendered  aerV' 
Ice  in  the  prosecnlloo  of  the  claim,  amonc 
which  is  the  name  of  John  H.  D.  Latrobe.  with 
the  statement  that  "he  looks  to  Hr.  UcPber- 
EOD,  executor  of  Ur.  Cochrane,  for  his  fee. 
Whatever  sum  Hr.  Latrobe  or  Ur.  Cochrana 
gets,  cornea  out  ot  McKee's  thirty  per  ceut." 
HcKee's  prompt  repudiation  of  this  prom- 
ise, and  bis  vigorotu  defense  loall  these  claims, 
arirues  either  a  serious  Impalrnient  of  memory 
with  reference  to  the  transaction,  or  a  deliber- 
atelv  dlabonest  purpose. 

T'be  services  ot  Mr.  Latrobe  In  this  conneo- 
lion  seem  to  have  bad  their  origin  In  a  visit 
made  by  the  Choctaw  dele  gal  Ion  on  their  war 
to  Wasblngtoo,  at  Lstrobe's  resilience  in  Bal- 
timore, It  seems  thai  Ibey  expressed  to  him 
tbe  fear  tbat  all  tbeir  ireMles  with  tbe  govern- 
ment had  t>een  abrogated  by  tbe  war  that  had 
just  ended;  thai  he  expres.'^ed  some  doubt  upon 
the  point,  said  he  would  look  Into  tbe  matter, 
and  a  abort  time  afterwards  called  upon  iha 


,Coi,^^c"-* 
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dek^ttkNi  and  loM  Uwm  Uwt  b«  Iwd  nada  up  aid  of  the  conitmctloD  of  c«rUlD  nnroada.    11 

fail  mlDd  tlMt  tbelr  tnaUes  btd  not  been  alvo-  Stat,  at  L.  0,  chap.  S8. 

gated  br  the  war;  that  tbe  ri^t  bad  been  glveo  The  qneition  of  title  canoot  be  fully  nnder- 

\o  tbe  Prealdenl  to  abrogate  tbem  t^  proclt-  ilood  without  examlnteg  variouB  eaactmenta, 

matlon,  and  that  he  had  not  done  lo:  tbat  tbe  Federal  naA  ilate,  under  which   the  partlea 

occadoD  had  pMwd,  and  tbnt  tbe  treallei  weie  leapeciiTcly  claim  tbe  lands  la  dispute,  ai  well 

■till  Id  force,    Tbe  ralue  of  his  mrlcei  were  a*  soiae  ol  tbe  decldou  of  thii  court     We 

aabiequeiitli;  agreed  upon  bj  HcPheraon,  ex-  are  tbe  more  dlipoae<i  loenter  upon  tbia  ezam- 

ecotOT    of   Co^raDe**    estate,    and    fixed    at  iuatlon  becaate  of  tbe  Blalemeot  b;  couonel  In 

1^5,000.    Tble  waa  tbe  valoe  put  upon  them  argument  tbat  maiiTcascslDtbe*Biipreme[3:t3 

aibe  court  below,  and  we  Me  no  occasion  to  court  of  tbe  slate  aepeod,  la  whole  or  la  part, 

nrb  It.  OD  tbe  determtaatloo  of  the  questions  InTolved 

Tk»  dtertt  ^  tikt  tewt  Mm»  m  ther^ort  of-  In  tbla  suit. 

JiraMdL  By  ibe  Swamp  Land  Act  of  1800  CoDgreai 
granted  lo  Arkansas,  to  eoable  it  to  coDalnict 

_^^_  the  necessary  Igtms  and  draitis  for  reclaiming 
tbe  swamp  and  overflowed  lands  within  that 

«,21R0BmT  McCOBKIOK.  JW.  i«  >^..  "SSi^i^^lf^"  ^"■^^A 

'■   „_,-  1'  the  duty  of  the  Secretary  of  tbe  Interior  1« 

J.  D.  HATES.  make  out,  as  soon  as  practicable  after  iu  paa- 

sage,  ao  accurate  list  and  plats  of  thoee  landa, 

eee&aBepoTter-sea.ns-8<S.)  andtransmit  iltolbegoTenJotof  thesUte.and, 

at  the  request  of  tbe  latter,  lo  cause  a  patent 

Arrf  nidsnee,  vhen  not  (ufntetUi.  to  be  issued  to  the  etste  therefor.     "On  tbat 

■^    .  _..          .. .     .    ._^,    ..     t        ,             .  patent,"  the  Act  declared,  "tbe  fee  rimple  to 

'r:!Si^"~-°.s"  ".stis.T's'.i  "M  h-d.  .Ml  ™  to  .i.  „ki..»i.  St  A^ 


eneen  havlna  authndtr  In  the  premliw.  that  Hf"^;  S"'*i*?'V^^'^°,',  V** 'S'^'''"u 
eertain  lands  won  In  ract,  at  tbe  date  of  the  tbereof."  B  8.  The  requttod  list  and  pints  it 
8*amp  I^nd  An  of  USD,  swamp  and  overfloired  ^'^  prorlded,  should  Include  all  legs)  subdl- 
tandi,  TisioDS.  tbe  stealer  purt  of  which  were  wet  and 

[No.  8?,]  unfit  for  cultiTalion,  and  exclude  each  lubdi- 

•        J  »»      I  ^.  •>    .«™,       n    -J,  «.,       vision,  thegrealerparlof  which  wasnotof  that 
Atfui  MarA  f7  «.  jm.     Beaded  OcUbar  cbaracler,  \  8.    The  provisions  of  tbe  Act 
Ml,  1896.  were  extended  to  and  their  benefits  conferred 

TH  IHKOR  10  lh«  8=prem.  Court  o(  1™,   IfZ/u^^^lHJ'.tZS  'IT'  ""'  ""■ 

tflnonl  .  lodiSoeSl  ot  th.  Di.irlcl  Coon  ol  „,T5L:?S T  °.  .S7.„'A'S^„''„'„'?iS 
Uoo  OooolJ  lo  Ib.t  iMte  decLrlog  Ib.t  J.  D.  "tolo»"  »' "»  """  l"d  office  lopco.ld. 
H.j»,  lb.  pl.tolil  lo  ih.  .oil,  Z.  own,,  ol  ;'•  f'~"  I"™-'!  '°,Er,'"!."<^''°'^^ 

nmio  uoJ.,  lo  .o  .ctioo  b/oojot  bj  ..Id  "i";*- ,ir".jfz!5?i' Jf  .L^-.E:  Ji 

plmloUlIw.lo.1  Robert MoComlolf.    «eir«I.    „,?,'.',"5fS°;;'.S,     ii^hi.Jt^'JS 

Tlio  tin.  ire  iUled  lo  the  opioloo.  "•"f  •■•??"?  "■  'S'.  1      '        ""  *!5 

u.    RI...I..   A    r^ia.h   fn.  niatnHff  <.,   OTCTllowed  laod. groDled  lolons  weie  Braoicd 

Hy.  Cl.u'le.  A.  OUrk  for  pUollI  lo   ,„  ,h,  „„,|ie,  „^U„|,  |„  wbloh  ibJj  we.« 

I,  for  tbe  porpoee  ot  tonsiroctlog  the 

.ry  levee,  nod  drain,  for  recloloilaK  tha 

-^SS?  "*""  '•"""'  "■•  '""°'°''  ""bee?  ild'-oTtS  i'.iriiU'S't.^S 
Th).  — »«  n»  »«.  >_j..«.  ..r. .  t..j._..  .    *   pansaRe  of  ihe  Act  of  18(10,  tbe  couniles  In 

Ji?p;?.lr'ofi  f.:SbU"ter  ;"*  v^z"  '"'">H':,i.7"t" 

Urmeol  ol  tbe  dlilrlcl  oourt  of  Uoo  eoootj  f!  P"'!''.'""'  J      i  .  '.f !?  o  K?1,;r 

Cllu  stole,  deolirloir  tbe  defeodeoi  lo  error,  ''  P""'""'  "  f'^l'S",',  "  '"  ''^  'V'" 

Wbo  wu  tbe  DUIotlff  In  the  suit    to  he  the  '"  *''*  Premise.,  with  suthority  to  reoiWe  from 

SoVS  So"  S,"™t'V.r,.'  ol'  tte  ?or  h'  .""iJ""  *;'?  '"tr-'S  T"    7"S" 

•esl  quuler  of  »clioo    oioeleeo.   town.Mp  :„7",S„,:i^' '*?."!.',,;?   m, 

si'SioT"  "'"■ "- "  "• ""  ■"'"  "o."&°i"r';.s:iro'or,",o',iTe"S^' 

Tu  uelgned  sa  error  Ihsl  Ibe  lodotneot  ol  •"">'■  the  njuotj eooriwss directed  to sppolnl 
lb..ttl.Oor,rtdeprleedtbed,fe.dintolriBh"    .  cootpelenl  per»n  with  .othor,!;  lo  e<.o,loo 

ie.tu.ed  lo  blm  Soder  th.  l.tr.  ol  the  Uolted  !"' ^"i,f  1  J^fc  "f?  !!  .»i.'i."?rSii 
a|.|p-  'county  court,  Which  Should  ttHnBinltllita[3i{4 

■n..'  pl.b,OT  H.;e.  cWmed  illle  uoder  the   ?^J,t„  £  1,° '"\™ra!;il'),?;hl°..°».'''™ 

£,eroi!*oiVi,5'o,'S;i^',L%p»«i,'tS'''^^^^^ 


A  suttsequent  act,   approved  Jaoaary  i 


1tom.—AM  le  mv-emplton  rtj^l*   see   nuts   to  IBM,    autborixed    the   Bovernor    to  draw   all 

Uuied  States  r.  Fliverald.  Ith  78C  moneys  due  or  tbat  mUbt  becotne  due  to  tbe 

Ai  to  tend  pranls  Id  raUroads,  see  note  to  Kanias  state,  arising  from  any  disposition  of  Its  swamp 

P.  H.  Oo.  T.  Atetakon.T.  *  B.  F.  B.  Oo. »  TH.  landa  by  the  governmcot  of  tbe  United  State*, 
IWII.8.  ,^-1      Vft. 
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to  provide  for  theMlcclIonof  theivrainp  laodi 
of  the  alaie,  and  to  tecure  the  Uite  to  tbe 
tame,  and  siso  for  tbe  Miec'loD,  tn  tbe  name 
of  (he  slate,  of  other  land*  Id  lieu  of  such  as 
bad  been  or  ml^bt  thereafter  be  entered  ifilh 
warraots;  tbe  selection!  made  by  organized 
couDties  to  be  reported  b;  tbe  govenior  to  tbe 
■uChorttfes  at  WubloKtoo,  Iowa  Lawt 
1854-55,  chap.  188,  p.  281. 

Bucb  waa  tbe  legialatlon — to  far  U  It  need 
be  noticed— at  tbe  time  CongreM,  by  an  Act 
approved  Hay  15,  1866,  graoled  to  Iowa,  to  aid 
Id  the  conatruclioD  of  certain  linn  of  railroad 
In  Ibai  state,  every  alternate  tectlon  of  land, 
decignated  by  odd  numben,  for  tli  wctioni  in 
wtilili  on  each  tide  of  aald  roada,  with  liberty 
to  tbe  Ptaie  to  select,  tubject  to  the  approval 
of  the  Secretary  of  tbe  Interior,  from  the  lands 
of  the  United  Btat«a  nearaat  to  the  tiera  of  tec- 
tions  above  apecified,  to  much  land,  in  allernale 
tectionp,  oT  parts  of  aectloot,  as  should  be 

ajal  to  luch  landi  at  tbe  United  Slates  bad 
d  or  otherwise  appropriated,  or  to  wliich  the 
rgbU  of  pre-emplion  had  aliacbed  at  the  time 
tbe  Hoes  Or  routes  of  the  respective  roads 
were  definilelj  flied;  tbe  land  so  located  to  be 
Id  do  case  farther  Ihau  fifteen  miles  from  the 
lines  of  the  roads.    But  the  A.ct  expressly 


milted  from  lu  operation,  and  reserved  to  the 
Jniicd  Slates,  any  and  all  lands  theretorore 
reserved  by  any  Act  of   Conicress.  or  In  any 


manner  by  comoeteat  authority,  for  tbe  pur- 
pose of  aiding  in  any  object  of  Internal  Im- 
provement, or  for  any  other  purpose  wbat- 
aoever,  except  to  far  as  it  was  (ouna  necesuiry 
to  locale  the  routes  of  the  railroads  throairh 
tucb  reserved  lands.  In  which  case  the  rigbt 
33S]  of  'way  only  was  granted,  subject  to 
the  approval  of  the  President  of  tbe  United 
Elates.    11  Btat.  at  L.  9,  cbap.  2&   ' 

The  next  enactmentln  polotof  time  was  the 
Act  of  Coneren,  approved  Harcb  S,  lBC7(It 
But.  at  L.  S61,  cbap.  Ill),  providioK  that  tbe 
•election    of  twtmp   and    overflowed    lands 

Snted  to  the  several  stale*  bytheSwamp  Land 
t  and  by  tbe  Act  of  Harcb  S.  161S,  giving 
aid  to  the  slate  of  Loalslana  in  draining  the 
swamp  lands  wltbin  ita  limits,  and  theretofore 
reported  to  tbe  Commissioner  of  tbe  OeDcral 
Land  Offlce,  so  far  as  such  lands  remsined  va- 
cant and  unappropriated,  and  were  not  inter- 
fered with  by  an  actual  setllemeut  under  any 
existing  law  of  the  United  Statea,  "be  and  the 
tame  are  hereby  confirmed,  and  shall  be  ap- 
proved and  patented  to  tbe  said  several  sialea. 
Id  conformity  with  tbe  provisions  of  the  Act 
•foresaid,  as  soon  as  may  bo  practicable  after 
the  passdge  of  this  law.'' 

The  trust  cooferred  upon  Iowa  by  the  Act 
of  Congress  of  May  15,  1856,  was  accepted  by 
the  iiate  by  so  Act  approved  Harcb  36,  1B60. 
And  by  the  Islter  Act  so  much  of  the  landa,  in- 
Uresis,  rights,  powers,  and  privileges  as  were 
granted  by  Coogresa  in  aid  of  tbe  construc- 
tion of  a  railroad  from  Lyons  City  northwest- 
erly to  a  point  of  intersection  witb  tbe  main 
line  of  tbe  Iowa  Central  Air  Line  Railroad, 
near  Uaquoketa,  thence  on  said  main  line  mn- 
ning  at  near  at  practJeable  to  tbe  43d  parallel 
•Croat  tlie  state  to  the  HIasouri  river  were 
muted  and  conferred  opon  the  Cedar  Bapida 
ft  HIasouri  River  Railroad  Company,  an  Iowa 
mmoratlcn.  Iowa  Laws  1860,  chap.  87,  p.  40. 
ITS 


By  anAct  of  Congress,  approved  March  U, 
1860,  it  was  provided  that  tbe  selection  to  b* 
made  from  [nDds  then  already  surveyed  in  etch 
of  the  states,  under  the  authority  of  the  Swamp 
Land  Act  of  1850.  and  of  tbe  Act  approved 


Harcb  a,  1849,  to  aid  LoulAisna  In  drain) 
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years  from  the  adjournment  of  the  legisla- 
ture of  each  state  at  lis  next  seadon  after  th* 
date  of  this  Act:  and  aa  to  all  lands  hereafter  ti> 
be  surveyed,  within  two  yeaia  from  such  ad- 
journment, at  the  next  session,  after  notice  by 
tbe  Secretary  of  tbe  Interior  to  tbejcovernor  ot 
the  'state  that  tbe  surveys  have  been  se-[336 
lectedandconfimied,"  12  Stat,  at  L.  8.  chap.  5. 

At  tbe  trial  in  thedist  net  court  the  plainlifflD- 
troduced  witnesses  having  more  or  less  itnowl- 
edge  of  the  land  in  dispute.  Their  evidence, 
it  is  claimed,  ahowed  that  at  and  ever  since  tbe 
passa^  of  the  Act  of  1850  this  land  was,  witbin 
■he  mesning  ot  that  Act,  awamp  and  over- 
flowed land. 

The  parties  stipulated  that  tbe  land  in  con- 
troversy was  seventeen  miles  In  a  direct  line 
rrom  tbe  Cedar  Ruplds  &  Hissoiiri  River  Rail- 
road (now  the  Chicago  &  Northwpsicm  Rail- 
road), aa  constructed,  built,  and  operated;  that 
tbe  railway  was  built,  constructed,  and  was 
being  operated  on  tbe  present  line  of  the  latter 
road,  for  a  distance  of  about  100  miles  west  of 
Cedar  Rapids.  Inwa,  oq  aod  prior  to  tbe  Sd 
day  of  June,  1864;  and  that  the  as»^essed  vaiiie 
of  the  land  in  controversy  for  each  and  every 
Tear  since  1860  to  tbe  present  time,  as  returned 
by  the  assessor,  m  shown  by  bis  asbeBsmenl 
books,  is  ^5. 

The  nt>rUwest  quarter  of  tbe  oorthwett 
quarter  of  section  19.  township  85.  range  6, 
~as  aelected  as  swsmpand  overflowed  laud. 

Tbe  land  here  In  dispute  it  tbe  aouMweat 
quarter  of  the  northwest  quarter  of  the  ta/tu 
tection,  towusbip.  and  range,  and  is  covered 
by  a  quitclaim  deed  to  Hayes,  acknowledged 
September  4,  18tt8,  from  tbe  supervisors  of 
Lion  county.  Slate  of  Iowa,  the  conaideratlOQ 
recited  being  one  dollar. 

The  present  suit  was  comtnenced  within  • 
few  days  after  the  making  of  that  deed. 

The  defendant's  witnesses  slated  facta  tend- 
ing to  ahow  that  the  land  In  controversy  waa 
not  and  never  was  awamp  ot  overfiowod  land. 

He  introduced  in  evidence  a  list  of  lands,  ag- 


Line  Railroad,  afterwards  tbe  Cedar  Raplds& 
Missouri  River  lUilroad.  This  list  designated 
lands  within  tbe  six  mile  limit  and  ineluded 
th^  land  ineonlrorertf,  was  signed  by  the  Com 
missioner  of  the  Oeneral  Land  'Offlce,  [337 
December  23,  1858,  and  approved  by  the  Sec- 
retary of  the  Interior,  December  27,  1858. 

The  defendant  read  in  evidence  a  list  of 
landa  in  Linn  county,  ageregatiag  668  acres, 
certifled  and  approved  la  1881  to  the  ttatt  by 
the  Secretary  of  the  Interior,  under  tbe  Act  of 
Hay  15,  ISSO,  a»  hazing  tnvred  to  1A«  Ctdar 
Rapid*  A  Miuouri  Biter  Railroad  Qmpanf. 
ThUliit  ineluded  the  land  in  luit,  wm  ia  tbe 
form  required  by  the  Iowa  statute*,  and  wM 
signed  by  tbe  governorand  register  o(  tbe  atale 
land  office. 

He  alto  read  In  evidence  adeed  dated  March, 
1870,  from  tbe  Cedar Raidda  AMlasouri  River 
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BiilRMd  Oompu*  to  tbe  low*  Ratlroad  Land ' 
Companr,  Ind  alio  t  deed  to  blm  from  the 
low*  BallrcMd  Land  Compan;,  dated  October 
M,  18811,— both  de«da  coTering  tbe  land  in  dli- 
pnle. 

It  appear*  tliat  tbe  paillea  made  tbe  follow- 
faig  stlpaUtloa,  whicb  maa  read  in  evldeoce 
la  Uie  defendant,  to  wit:  "Id  order  to  aToid 
ti*  lotrodnctioD  of  evidence  upon  tlie  tubjeci 
berelnafter  mentfoned,  k  1*  stipulated  and 
■freed  by  and  between  Ibe  partiee:  Tbat  the 
county  of  Linn,  prior  to  18T6,  made  telpctiODt 
of  fwamp  lands  ■■  alinwii  by  ihe  records  of  tbe 
r(|[itter  of  the  state  land  oWce.  wbicb  selec- 
tioiuso  made  rmbtace  cerrRJotraciii  insectioD 
It,  lownsbip  66.  range  8,  in  Lion  county,  and 
•mong  Ihem  Ibe  nm-Mwest  quarter  of  N. 
W.  quaner  and  ttie  south<ti*(  qanrter  of  the 
N.  W.  qnarter  of  laid  above  named  section. 
The  said  selections  so  made,  or  a  ropy  thereof, 
an  on  die  in  tbe  serrotary  of  state's  office  in 
the  alale  of  lona,  and  that  the  tract  in  coutro- 
wrsy  [Oir  toulfiwetl  quarter  of  ihe  northwest 

Juarler  of  tbe  same  section]  tea*  not  inelviied 
t  anu  tuth  ulretiont,  aod  that,  so  far  as  ihown 
by  any  record  of  the  state  or  couoty.tlie  tract  in 
roniroveny  has  never  been  patented  to  the 
■tale  Qor  by  tbe  state  to  tbe  couoty." 

It  was  also  pruved  br  Ibp  defendant  that  Ibe 
Cedar  Kaplda  &  Hfssaurl  River  Itnilroad  Com 

EDj  and  Ibe  Iowa  Land  Company  nnd  bimfelf 
d  anDually  paid  the  state,  couo'lv,  and  oiber 
tasea  aaarssed  and  levied  on  aald  land  from 
lft66  to  1888.  both  locluiiTe. 
8881  'Each  parly  objected  to  the  evidence 
iDirodnced  by  the  other  on  the  ground  of  to- 
competencT. 

Tbia  waa  the  caae  on  wbicb  tbe  diKlrlct  conrt 
gave  Judcment  eatabiiahing  and  quietinx  tbe 
phindra^tlde. 

Undonbtedly,  Ibe  ceniflcailnn  to  tbe  alale 
by  the  Depanment  of  tbe  Interior,  of  the  lands 
iDControveray.onder  tberoilroad  Act  of  May 
IS,  ISH.  aabaviDfr  enured  io  the  Cedar  Rapicia 
ft  Hiaaonri  River  Railroad  Compnov,  was  uc- 
antborized  by  law,  if  tbe  lands  at  ihe  date  of 
the  Swamp  Land  Art  of  IHSO  were  swamp  and 
overflowed  lands,  whereby  they  were  untttfor 
cultivalinn:  for  lands  of  that  cbaTBcler  were 
Kpresaly  reserved  from  tbe  operation  of  the 
laRroad  grant  of  1836.  If  Ihcy  were  not 
rranled  to  the  state  for  the  benefit  of  tbe  rail- 
road company,  tiecause  previously  ffranted  lo 
the  stale  as  iwamp  and  overflowed  lands,  they 
could  not  be  legally  certified  or  IrRosferrrd  to 
the  atate  to  be  applied  in  aid  of  tbe  construc- 
tion of  the  railroad. 

This  is  made  clear  by  Ihe  derisinTi  in  Bur- 
lingiQA  A  if.  R.  B.  Q).  v.  Frfmont  a/vntu.  "Tfl 
V.  8.  B  WaU.  89,  U,  9Q  [19;n63.  6U4]. 

Tbat  was  a  suit  In  equity  to  quiet  tbe  title  to 
a  tract  of  land  In  Iowa,  both  parties  claiming 
tinder  grants  by  Congress— the  piainiifr,  the 
ooun»  of  Fremont,  under  what  is  known  ss 
the  Swamp  Land  Act  of  1B50:  the  railroad 
OOtnpany,  under  tbe  above  Act  oF  Congress  of 
Hay  10,  1800.  gcantinK  landa  lo  Iowa  to  aid  Id 
the  construction  of  railroads.  After  referring ' 
to  that  part  of  the  Act  reaervlni;  from  its  oper- ; 
ttion  any  and  all  lands  theretofore  reserved  to 
the  Untied  Statea  by  any  Act  of  Congress,  or  : 
fa)  any  manner  by  competent  authority  for  the  I 
purpose  of  aiding  Id  any  abject  of  ioternal  | 
1S9  V.  S. 


frnptovement,  or  for  any  other  piirpon  whs^ 
ever,  the  court,  among  other  tbinsa,  said: 
"These  leaervations  clearly  embrace  tbeprevi- 
ous  'grant  of  tbe  awamp  and  overflowed  [3S9 
lands  for  thepurposeof  enabling  tbe  elate  to  re- 
deem themand  fit  them  for  cultivalloD  by  leveea 
aod  drains.  At  tbe  time  of  the  passage  of 
this  Act  (Hay  IS,  1856)  a  molely  of  the  lands 
in  contiovrray  had  been  selected  and  reported 
to  tbe  land  depanment;  and  tbe  auDiorities  of 
the  stale,  under  instructions  from  that  depart- 
ment, were  engaged  in  the  selection  of  Ibe  re- 
mainder. The  lands  already  selected  and  n- 
turned  bad  been  withdrawn  from  aale,  and 
were  ant  in  the  market  at  the  time  of  the  paaa- 
age  of  the  Act:  and  aa  soon  as  the  remaining 
lt.<ia  were  returned,  which  was  January  81, 
18CT,  they  were  aim  withdrawn  from  tb« 
market.  In  the  language  of  tbe  railroad  Act, 
the  whole  of  the  lauds  in  coolroversy  were 
'otherwise  appro  printed,'  and  were  'reserved' 
for  Ibe  purpose  of  aiding  the  stales  in  tbeir  ob> 
Jeels  of  internal  improvemeola."  Many  d» 
cisions  of  this  court  are  to  the  same  effect. 

The  controlling  questloii.  therefore.  In  Ibis 
case,  so  far  as  tbe  pmintift  is  concerned, — nnd 
he  must  recover  upon  Ibe  strength  of  his  own 
title,  even  If  tbatof  Ihedefendnnl  be  ilefeclive, 
—Is  wbetlier,under  tbe  circumslaoci^  dl«clO!<ed 
by  Ihe  record,  Ihe  pailicular  lands  In  conlro- 
vcr<iv,  in  the  absence  of  anv  selection  and  cei^ 
liHraiioD  of  them  by  the  Unlled  Slates  to  Ih* 
alale  under  the  Swamp  Xdud  Act  can  be 
sliown  by  parol  tesliraony  to  have  been,  in  fact, 
~  ~  Ihe  dale  of  that  Act.  swamp  and  overflowed 


lists  and  plats  of  tbe  lands  embraced 
by  tbe  Swamp  Land  Act.  and  transmit  tbe 
same  to  Ihe  governor  of  the  state,  and,  at  the 
request  of  the  laller,  lo  cause  a  patent  to  be 
I  issued  to  the  state  therefor,  and  having  pro- 
I  vided  thai  "on  that  patent  the  fee  simple  to 
said  lands  ahall  vest  In  said  stale  subjee.l  lo  tt>e 
dispohsl  of  Ihe  legislsturc  thereof,"  did  the 
tide  vest  in  the  slate,  by  virtue  alone  and  im- 
mediaiely  upon  tbe  paatBgc  of  Ibe  Act,  without 
anv  seieclioii  by  or  under  Ihe  direction  of  Ibe 
Department  of  Ihe  Interior,  so  that  the  stale's 
grsnices  rould  maintain  an  action  to  recover 
the  posseuioD  of  Ibemf 

At  the  term  of  Itae  conrt  at  which  Biirlini/'on 
•t:  Jf.  R.  H.  Co.  w.  'f-'remont  Cminls,  78  [340 
U.  a.  9  Wall.  89(19:363].  was  determined,  the 
case  of  HannOat  it  St.  J.  S.  Co.  v.  timil/i.  76 
U.S.9VVall.95[l9  5991,wasdecided.  The  lat- 
ter case  wu  ejectment  by  a  railroad  company  to 
recover  certain  lands  in  Missouri.  Itdeduced 
tillefroman  Act  of  Congress,  approved  June  10, 
lS5?,(Ersnliii^publiclandsto  tbat  state  to  aid  in 
the  conalruction  of  certain  railroads.  The  slate 
accepted  tbe  grant,  and  by  slalute  vested  In  Iho 
railroad  cnraDanylbeianasEO granted,  without 
any  description  of  tbeir  boundaries.  The  de- 
fendant. Smith,  asserting  title  under  Ihe  Swamp 
Land  Acl.  Introduced  parol  evidence  tending 
lo  show  ihai,  at  tbe  date  of  tbat  Act.  tbe  iaoda 
in  dispute  were,  in  fact,  wet  aod  unfit  for  culti- 
vation, aod  therefore  were  ta  be  deemed  swamp 
and  overflowed  lands  wilhin  the  meaning  of 
Act  of  Congress.  It  waa  admitted  tbat  the 
npany,  unless 
II  reserved  bf 
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tbe  Above  Act  of  1BS3,  wblcb,  fo  tbat  rapcct, 
wu  limilai  to  tbe  Act  of  lB5fl  gnotiag  Untb 
to  low*  to  kid  In  the  consiructioD  of  mlroads. 
The  court  held  thli  erliieDce  U>  be  competent. 

Mr.  Jtatiet  ClilTonl  did  not  concur  in  tbe 
Jndgmfnt  of  tbe  court,  being  of  opinion  tlist. 
■a  speciml  power  wu  conferred  upon  Ibe  Sec- 
relary  of  tbe  Interior  to  tn&ke  out  an  accurate 
liat  and  plala  of  the  landa,  it  iraa  quite  clear 
tbat  a  jury  wa*  no  more  compcientto  ascer- 
tain aud  determiDe  nbetber  a  particular  iiib- 
divitiiou  should  be  included  or  excluded  from 
the  liil  and  plaia  rcquinid  to  be  made  under 
tbat  KcUon,  than  tbey  would  be  to  make  the 
lilt  and  plata  duriog  tbe  trial  of  a  case  inrolT' 
log  the  queiUoD  of  title;  and  tbat  couria  and 
Juries  were  not  empowered  lo  make  tbe  re- 
quired lUi  aud  plala,  oor  delerDinv  what  par- 
Ucular  lau'li  aball  be  Included  !□  the  list  aud 
plati  before  thej  were  prepared  hy  tbe  ofDrer 
dMigoated  by  lawio  perform  thaldutj:  other- 
wise, he  aald,  tbe  siatea  could  (elect  (or  tbem- 
telrei,  and  t(  Iheir  title  was  quealioned  by  tbe 
United  Butea  or  by  Individuaia  Ibey  could 
claim  of  right  that  the  matter  shall  be  deter- 
mined by  Jury. 

Tbe  oezt  caae  ti  that  of  French  v.  Ffian,  98 
U.  8.  lM-172  [28:813.  B18].  Tbat  was  aMo 
alectment,  and  the  queatton  was,  whether,  as 
341]  *afrainst  a  patent  for  tbe  lands  there  in 
coairovcrsy,  issued  by  tbe  Uulted  Stutea  lo  Mii- 
aoud  under  the  Bwamp  Land  Act  of  1850.  it 
was  competent  to  show  by  parol  testimony 
tbat  tbe  lands  so  palented  were  not.  In  fact, 
awamp  and  overflowed  lands  witbln  the  menu- 
in^  of  tbe  Act.  Id  tbat  case  the  pTaiuiiff  by 
purchase  in  1672,  became  vested  with  such 
title  as  bad  pa^ed  In  1654  to  tbe  Missouri  Pa 
ciHc  Railroad  Company  under  tbe  Act  grant- 
ing lands  10  aid  tbat  corporation  in  the  con- 
•tructioD  of  it!  road.  The  defendant  based  hia 
claim  on  a  patent  issued  by  Ibe  Dailed  Btatra 
in  18A7  under  tbe  tJwsmp  Land  Act  or  1850. 
It  thus  appeared  on  tbe  face  of  tbe  papers— 
Ireadng  tbe  grant  by  tbe  Bwamp  Land  Act 
u  one  in  prattnli.  and  any  pateul  iuued  under 
It.  DO  moilrr  when  Issued,  as  reteltni;  to  tbe 
dale  of  the  grant-— tbat  tbe  better  title  was  with 
tbe  defendant,  because  the  grant  under  which 
tbe  railroad  company  clsimpd  was  not  made 
unlilafler  tbe  passage  of  tbe  Swamp  Land  Act. 
In  this  view,  the  question  arose  whether,  in  an 
action  at  taw,  In  which  these  evidences  of  title 
came  in  conflict,  parol  leatimony  could  be  ad- 
mitted tbat  tbe  land  was  never,  in  fact,  swamp 
and  overflowed,  and,  in  tbat  way,  collaterally 
impeach  the  patent  issued  lo  the  slate  under 
the  Act  of  1850. 

Id  considering  tbat  question,  the  court,  tn 
Frenel,  v.  f^an,  reatBrmed  the  general  doc- 
trine, to  which  there  ate  some  recognized  ex- 
ceptions not  important  lo  be  here  staled,  that 
when  the  law  has  confided  to  a  special  tri- 
bunal the  authority  to  bear  and  determine 
certain  mailers  arising  Id  the  course  of  its 
duties,  the  decision  of  that  tribunal,  within  tbe 
acope  of  its  authority,  was  conclusive  upon  all 
Others.  Speaking  by  Mr.  ./ufttM  Miller,  who 
delivered  Ibe  opinion  tn  Ifae  previous  case  of 
BaanibtU  dSt.  J.  R.  Co.  y.  Smith.  76  U.  S.  9 
Wall.  BSflB: S9e],  Ihe court. in  Frtneh  v.  fi^n, 
ntd:  "We  aee  DOIbing  io  the  case  before  us  to 
take  ft  out  of  the  operaUoo  of  thai  rule;  and 
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aad  contrary  lo  well  coo^dered  Jndgineiita  in 
this  court,  and  tn  otbera  of  high  authority,  to 
permlL  Ihe  validity  of  Ihe  patent  to  Ibe  slate  W 
be  subjected  to  tbe  test  of  tbe  verdict  of  a  Jotj 
on  such  oral  testimony  as  might  be  brooght  bi- 
fore  ■it.  It  would  be  substituting  tbe  iiiryJ342 
or  [he  court  silling  as  a  Jury,  for  ibe  inbunal 
which  Congress  bad  provided  lo  determine  tlw 
queslioD.  and  would  be  making  a  patent  of  tht 
United  States  a  cheap  and  unstable  reliance  •• 
%  title  for  landa  wbicb  ll  pnrported  lo  convey.** 

In  the  arauDjent  of  Freiieh  v.  ^yo*  gmi  re- 
liance was  placed  by  tbe  counsel  on  AtnnAot 
ASt.  J.R.  Co.  V.  Smith,  above  died,  tn  which. 
as  we  have  seen,  parol  evidence  was  held  lobe 
compeient  to  prove  that  a  particular  piece  of 
land  was  swamp  and  overflowed  land  within 
Ihe  meaning  of  the  Act  of  Congrau.  Upon 
this  point  the  court,  in  fWfuA  v.  ^V^a,  said: 
"But  a  careful  examioatioti  will  show  that  tl 
was  done  wiih  faeaitalion,  and  with  aome  dis- 
sent in  the  court.  The  admission  was  placed 
expressly  on  the  ground  that  Iha  Secretary  of 
tbe  Interior  had  negtectod  or  refused  lo  do  hli 
duty;  that  he  bad  made  no  aelselioii  or  litU 
tchalaer,  and  would  ititu  nopoteitf,  although 
many  years  had  elapsed  aince  the  passage  of 
the  Act  The  ooati  said:  The  matter  U>  bs 
shown  is  one  of  oinervation  and  examination; 
wheiher  arising  before  the  Secretary,  wboM 
duty  It  was  primarily  to  decide  it.  or  befora 
the  court  whose  duty  it  became,  because  tba 
Secretary  had  Failed  lo  do  it.  Ibis  was  rlearly 
the  best  evidence  lo  be  bad,  and  was  sufdcient 
for  ihe  purpose.'  There  were  no  means,  as  this 
court  baa  derided,  to  compel  bim  lo  act;  and 
if  the  party  claiminK  under  Ihe  stale  to  that 
case  could  oot  be  permitted  lo  prove  that  the 
land  which  the  slate  bad  conveyed  to  bim  as 
swamp  land  was  in  fact  such,  a  total  fatlura 
of  justice  would  occur,  and  the  entire  graot  to 
tbe  slate  might  be  defesied  by  Ibis  neglect  01 
refusal  of  the  Secretary  to  perform  bis  duty, 
Gairut  v.  TAompmn.  U  U.  S.  7  Wall.  84T[1»: 
92]:  Cox  V.  UaiUd  Stnla,  76  D.  S.  0  Wall. 
29d  [IB:  57»]:  UtthfiM  v.  Richardi,  76  U.  8l 
9  Wall.  575  [IS:  681].  There  is  in  this  no 
conflict  with  what  wb  decide  in  the  present 
case,  but.  on  the  contrary,  the  sirongeal  impll- 
canon  that  if.  in  that  case,  Ibe  secretary  \ad 
made  anu  dfcUion,  the  evidence  would  have 
been  eicfuded,"    98  U.  B.  178  [23:  814]. 

Tbe  same  general  quMtion  arose,  under 
aomenbal  different  circumstances,  in  Blirhardt 
V.  Ilogaboom.  115T7.  S.  67.  09  [39:  816].  which 
■was  an  aclloD  to  recover  possession  of[343 
a  tract  of  land  in  California;  the  plaintiff  dn- 
raigning  lille  through  a  coDveyaoce  by  one  to 
whom  tbe  United  Stales  had  issued  a  patent  in 
1876;  tbe  defeodan  IcoQlendiDg  Ihst  Ihe  lands  tn 
controversy,  although  covered  by  tbe  above 
patent,  were,  in  fact,  lands  that  pasaed  to  tha 
state  underlheSwampLand  Act  ofl890.  ,The 
question  was  whether  Ihe  defendaol,  who  did 
nol  connect  himself  In  any  way  wilta  tbe  title, 
and  waaa  mere  intruder,  without  color  of  title, 
could  be  admitted  to  show  by  parol  eridenoa 
Ihat  tbe  lands  were  in  fact  swamp  and  over- 
flowed. Thecourlsftid:  "In  that  case  <Fren«* 
V.  Fiian.  98  U.  S.  169  [28:8]3| ),  parol  evidence 
to  show  tbat  tbe  land  covered  by  a  patent  va 
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Wlwrifl  aoder  the  act  wu  not  iwKinp  and 
OTcrflowcd  land,  wu  held  to  be  fotdmluible. 
Oil  themnepriDcipIc.  parol  lestimouTlOBhoir 
that  tbe  land  covered  bj  a  patent  o(  tne  United 
Sulu  to  a  Kttler  under  tlie  pre-emptlnn  laws 
was  Huch  awamp  and  OTerflowed  land  mu»t  be 
beld  to  be  iaadmUGible  to  defeat  the  patent. 
It  la  Lbe  duty  of  tbe  Innd  depaitmeDt,  of  nblch 
the  Secretary  la  tbe  head,  lo  determine  whelber 
land  pateoted  to  a  aettler  U  ot  the  class  sub- 
ject to  wttlemeDt  under  the  pre-empiion  laws, 
SDd  bit  JudgmeDt  as  lo  tbis  lact  Is  not  open  to 
cootettaiion  in  an  action  at  law  by  a  mere  In- 
trader  without  tilte.  As  waa  said  In  the  case 
died  of  the  patent  to  tbe  state,  it  ma;  be  said 
Id  tbis  caae  of  tbe  patent  to  the  pre-etnplioDer. 
It  would  be  a  departure  from  sound  principle 
and  contrary  to  well-considered  Judgments  of 
Ibis  court  to  permit,  in  such  action,  the  valid- 
Uj  of  tbe  patent  to  be  subjected  lo  tbe  teat  of 
the  verdict  of  a  lary  on  oral  teslimon;." 

It  la  sappoaea  by  coun^l  that  tbeae  prin- 
ciple* wen  modified  lu  Wright  r.  BoMlerry, 
ISl  U.  B.  488,  611,  613,  518  [80:  1086,  1046. 
1016].  Bui  fucb  is  not  tbe  fact.  In  tbat  case 
Ibe  plaintiff  atied  to  recover  pMsepsion  of  a 
Met  of  land  In  California.  He  asserted  title 
onder  that  Act,  clalminj;  by  coav^fHOce  from 

Sartiea  wbo  bad  purcbased  from  tbe  stale:  tbe 
efendants,  under  patents  of  tbe  United  Stales 


cat.  Tbe  particular  point  to  which  the 
directed  it<  attention  was  whether  an  action 
could  be  maintained  upon  tbe  title  to  swamp 
lM4]*aDd  overflowed  lands  t'n  Califomia-aDm 
Ibey  bad  been  certified  as  such  pursuant  to  tbe 
fourth  aection  of  Ibe  Act  of  Congress  ot  July 
SS,  1866,  entitled  "An  Act  to  Quiet  Land 
Titica  In  California."  In  detenninioR  that 
question  it  became  necessarv  to  examine  tbe 
ODurae  of  legiilatlon  and  of  Judicial  decision 
under  the  Swamp  Land  Act  of  1B50.  Refer- 
ring to  the  Act  of  July  38,  18fl6  (14  Stat,  at  L. 
ne.  chap.  ai9),  the  court  said  that  "Congresa 
<dianj;ed  the  provisions  of  law  for  tbe  identifl- 
cailOD  of  awamp  and  overdowed  lands  in  thai 
tiau.  It  no  longer  l^  tiieir  identijlcalion  lo 
Ikt  Seertlary  oftht  Inferior,  bat  provided  for 
SDch  Identification  by  the  joint  action  of  tbe 
atale  and  Federal  authorities."  That  Act,  tbe 
eouri'  taU.  tended  to  remove  the  uncertainly 
md  coDfusloi)  which  prevailed  in  relation  to 
land  titlea  in  tbat  slate,  "prlaclpally  by  recog- 
nising: the  action  of  Ibe  slate  in  disposing  of 
Um  landa  granted  lo  her,  in  cases  wbere  such 
dtaposilioQ  was  made  In  parties  in  good  faith, 
and  did  not  iaierfere  with  previously  acquired 
Interests,  and  by  providing  a  mode  for  Identi- 
fying tbe  swamp  and  overflowed  lands  In  tbe 
fatare  without  Ibe  action  of  tbe  Secretary  of 
tht  InlerloT."  It  appeared  in  proof  tbat  the 
boda  there  in  controversy  bad  been  segregated 
■a  awamp  and  overflowed  lands  by  tlie  aulhor- 
hicaof  the  stale  of  Cstifomia:  tbat  tbeir  desig- 
nation aa  ancb  lands  on  a  plat  of  ibe  townsbfp 
made  by  tbe  surveyor  general  of  tbe  United 
Staiea  waa  approved  by  that  officer,  and  for- 
warded to  tbe  General  Land  Office,  pursuant 
lo  the  Act  of  1688;  and  tbat  such  plat  was  ap- 
proved by  tbe  Commissioner,  as  shown  by  its 
irflldal  use  of  It.  "The  Act  of  Coogress"  tbe 
wart  aaid,  "intended  tbat  the  segregation 
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mapa  prepared  by  authority  of  tbe  state,  and 
filed  in  the  slate  surveyor  general's  office.  If 
found,  upon  examination  by  tbe  United  Slatea 
surveyor  general,  10  be  made  In  accordance 
with  tbe  public  surveya  of  the  general  govem- 
meni,  should  Ik  tabon  aa  evidence  tbat  tbe 
lands  designated  tbereon  aa  swamp  and  over- 
flowed  were  such  in  fact,  except  where  tbia 
would  interfere  with  previously  acquired  in- 
terests." So  far  from  modifying  tbe  rule 
announced  in  PVeneh  t.  Fyan,  the  court  re- 
cognized the  authority  of  that  ca^e.  and  dis- 
tinguished it  from  the  one  then  under  coasld- 
eralion. 

•In  Htalh  V.  Waaaee,  188  U.  8.  673.  [345 
Q85  [84:1003,  10681.  the  court  beld  that  the  de- 
cision of  the  land  department  on  the  question 
whether  lands  were  swamp  and  overflowed, 
within  ibe  menolng  ot  the  Act  of  IbSO.  was  the 
decision  of  a  fact  which, in  tbeabseoceof  fraud 
or  imposition,  was  conclusive  upon  the  courts. 

The  latest  case  in  this  court  upon  tbe  gen- 
eral question  before  us  is  Chandler  v.  Calumet 
A  H,  Min.  Co.Wd  U.  S.  79,  88, 8B,  92  [87:  667, 
661,  6621.    Tbe  action  was  ejectmeoc,  each 

ertv  holding  a  conveyance  from  the  state  o( 
icfaigan;  that  to  the  plaintiff,  Chandler,  hav- 


tbat  the  premises  in  conlroveisy  were  a  partot 
the  swamp  and  overflowed  lands  granted  10 
Ibe  state  by  the  Act  of  September  38.  18S0.  and 
were  patented  to  bim  b.y  the  alale  on  tbe  8d 
day  of  November.  1887,  whereby  he  acquired 
a  title  to  tbe  same  superior  to  that  attempted 
to  be  paased  lo  tbe  defendant  by  the  prior  pat> 
ent  iMised  on  an  Act  of  Congress  of  AugualiM. 
186S.  granting  public  lands  to  Michigan  to  aid 
In  tbe  construction  of  a  ship  canal  around  ibe 
Falls  of  Bt.  Mary.  There  was  proof  showing 
that  the  state  and  the  Interior  Department 
made  a  selection  of  landa  under  the  Swamp 
Land  Act,  and  that  Ibe  lands  there  in  Con< 
iroversy  were  not  embraced  in  such  aeleclioD, 
nor  In  the  patent  to  tbe  state  tor  them.  The 
defendant  contended  that  tbis  action  of  tbe 
state  and  of  the  lolerlor  Department  waa  a  de- 
termination that  tbe  particular  laod  in  dispule 
was  not  covered  by  tbe  Act  ot  18S0,  and  It 
having  been  selected  and  certified  to  the  state 
under  the  Act  ot  1SG2  was  a  determination  that 
it  was  included  in  Ibe  canal  grant;  and  that 
this  determination  could  not  be  collaterally  at 
tacked  in  an  action  at  law.  Referring  to  &tn 
nibat  A  8t.  J.  It.  Co.  v.  Smitt,  76  U.  8.  9 
Wall.  96  (19:  096],  Ur.  JuffiM  Jackson,  apeak- 
log  tor  tbe  court,  after  obeervtog  that  the  con- 
verse of  the  situation  existing  in  that  case  waa 
presented  in  the  case  then  before  It,  aaid  \ 
"But  aside  from  this,  Ihe  rule  aa  to  oral  evi- 
dence, recognized  in  that  case,  was  afterwards 
explained,  and  limited,  in  Its  operation, to  caaea 
in  which  there  had  been  nonaction  or  refusal 
t  on  Ibe  part  ot  the  Secretary  of  Iho  Inte- 
in  selecting  lands  /granted,  as  appears  in  the 
subsequent  cases  of  *^ii«Av.^yan,  98  [340 
U.  8.  169.  178  [38:813,  814],  and  BhrhaTdt  t. 
Begalxiom.UB  U.S.  67,  60  [39:  8461,  where  parol 
evidence  waa  offered  to  show  that  patented 
lands  were  not  of  the  character  described." 

Atler  examiniDg  French  r.  Fyan  and  Ehr- 
hardl  V.  Hogabo'-m,  above  cited,  and  staling 
tbat  nothing  aaid  or  involved  in  Wrighl  v 
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AMdtny.  ISl  n.  B. «%  [80;  1039],  WM  in  GOD- 
Uct  wlih  tbe  rulings  Id  those  ctutn.  Ibe  court 
proceeded:  "Under  tbe  principle  naunuaced 
In  tiiBt  case,  and  under  tbe  foregoiog  tncu  la 
tbe  preseot  caie,  It  would  aeem  ibat  Lbere  had 
been  luch  alBrmatiTe  actioo  on  Ibe  part  of  Ibe 
Secretary  ot  tbe  Interior  in  IdentiFylDE  (be 
boda  In  tbU  particular  tnnnabip,  cooiainiag 
Ibe  lands  la  controTeraj,  aa  would  amount  to 
•a  IdentJflcatloTi  o(  the   lends  Ibereln,  wblcb 


premiaea  under  tbe  canal  grant  of  18S2,  with 
tbe  approval  of  the  Stcreiary  of  the  Inlerior, 
and  Ibe  certlGcaiion  of  the  department  to  tbe 
■late  Ibattbey  were  covered  bylbelallergrnDt. 
may  well  be  conajdered  sucfa  an  adjudication 
of  tbe  question  as  abouid  exclude  tbe  introduc- 
tion of  parol  evidence  to  cooiradict  It.  Tbe 
exclusion  of  tbe  land  in  dispute  from  the 
swamp  lands  selected  and  paleuted  lo  the  state, 
and  iia  ioclusion  fn  ihe  selection  of  tbe  state  as 
land  <-omin([  wttbin  the  grant  of  18fi2,  with  (lie 
approval  of  such  selecllon  by  the  Interior  De- 
{Mrtmenl  and  the  cerltflcalion  thereof  to  tbe 
•tale,  operated  lo  pass  tbe  title  thereto  as  com- 
piriely  as  could  have  been  done  by  fonnal  pat- 
taKFraiAer  v.  O'Connor.  H5  U.  8.  103  [28: 
BllJ  ),and.  bciazrollowedby  Ibestate'aconvey- 
tore  10  tbe  canal  company,  presented  auch  of- 
ficial action  nnd  such  documentary  evidence 
of  litle  as  should  not  be  open  to  queation  by 
parol  leatimouy  in  an  action  at  law.  Under 
tbe  facts  of  this  case  we  are  of  opinion  tbat 
tbe  plainlilf  in  error  could  not  properly  estab- 
llili  by  oral  evidence  that  tbe  land  In  dispute 
was.  in  fact,  awamp  land,  for  Ibe  purpose  of 
CODlrHdlcting  and  Invalidating  tbedepariment'a 
certification  thereof  to  tbe  state  and  tbe  tatter's 
patent  to  the  canal  company." 

To  tbi*  review  of  Ibe  former  dedsionaof  this 
court  but  Utile  need  be  added.  The  case  be- 
fore us  is  not  like  that  ot  Hannibal  it  St.  J.  R. 
Go.  V.  ^I^iM,  in  which,  as  subsequently  ex< 
347]plBiTied*lu  FrerxAv.  ^nn,it  was  shown 
that  tliere  was  an  absolute  oegleclofdutyon  the 
part  of  tbe  Inlerior  Department,  in  that  It 
oeilher  made  nor  would  make  any  selection  or 
list)  whatever,  and  therefore  there  was  no  ac- 
tion by  that  depart  men  I  that  could  be  relied  on 
a*  a  detetminntion  ol  the  quesllon  wbetberthe 
particular  landa  then  in  dispute  were  or  were 
not  embraced  b^  the  Swamp  Laod  Acl.  Tbat 
case  was  exceptional  in  Ila  clrcumatancee,  and 
Hemed  lo  Jiisiify  Ihe  decision  rendered,  in  or- 
der to  prevent  a  total  failure  of  Justice,  srising 
from  the  unexplained  neglect  of  the  land  de- 
partment to  perform  tbe  duty  imposed  by  tbe 
Act  of  1800.  What  was  said  in  Frti,eh  r. 
J-'j/an  shows  ibnl  this  court  not  only  so  re- 
garded the  previous  case,  but  It  wu.  In  effect, 
said  liiHt  the  ruling  in  Hannibal  &  81,  J.  R.  Co. 
V.  SmiiA  was  not  to  be  eilended  to  ixny  caac  in 
which  (he  land  department  bad  taken  sction 
or  made  a  decision  or  determination  under  the 
Swnmp  Land  Act. 

In  Ihe  case  now  before  us.  the  selection  by 
Lino  coaDty.gianteeot  the  Mate,  prior  to  187S, 
13< 


of  swamp  and  overflowed  laoda  in  the  veij 
section  of  which  the  land*  In  dispute  formed  a 
part,  without  Including  the  latter  in  aacb  so- 
iectloD,  together  with  too  acqoiesceuce  iu  tbat 
selection  by  tbe  Interior  Department,  and  lh» 
selection  bv  or  under  the  direction  of  (he  Sec- 
retary of  Ibe  Interior,  and  tbeir  cerdflcalion  lo 
the  atate.  llrat  In  185S,  and  again  In  1861.  of 
tbe  lands  in  dispute,  as  lands  enuring,  under 
tbe  Act  of  Coneressof  Mav  IS.  I85ff,  to  lb* 
Cedar  Haplds  &  Hlssourl  River  Railroad  Cnm- 
pany,  and.  therefore,  not  laoda  embraced  by 
the  Act  of  1890,  constttoied  a  determination, 
based  on  "observation  and  eiamtnaifon,"  tbat 
tbe  lands  here  In  dispute  were  not  swamp  an<t 
overflowed,  and  ihcTetore  had  not  been  n- 
served  or  appropriated,  prior  to  the  date  of  ib« 
tailroad  land  giaal  Act,  but  passed,  as  tbe  See- 
relary  of  tbe  Interior  certified,  to  the  state,  for 
Ihe  purpose  named  la  the  railioad  Act.  Twice 
tbe  land  deparlment  certified  Itaese  land)  to 
the  state  as  enurlns  lo  it  under  tbe  railroad 
land  grant  Act.  and  it  does  not  appear  tbat  tbe 
Slate  nas  ever  questioned  tbe  correctness  ot 
tbat  certification  or  applied  to  tbe  Secreiary  o( 
the  Interior  for  re-examioalloD  *as  to  lbe|3t4S 
character  of  tbe  lands.  Nor  did  tbe  couaiy  ot 
Linn,  so  far  as  the  record  shows,  ever  contend 
that  these  lands  belonged  lo  It,  under  tbe  Act 
of  1B50.  as  tbe  grantee  of  tbe  stale,  uotll  ili 
board  of  supervisors,  for  tbe  consideration  of 
(.50  (Iheirdeed.  however,  reciting  one  dollar 
as  the  conaidrration),  sold  them  to  tbe  plaintiff, 
taking  his  promi.ssory  note  for  tbe  price.  This 
was  in  IH88,  a  few  days  before  this  suit  waa 
brought,  and  more  Iban  thirty  years  after  ths 
Becrelarjr  of  tbe  Interior  first  certified  then  to 
tbe  stale  as  railroad  grant  lands. 

We  are  of  opinion  tbat  this  case  comes  with- 
in tbe  ruling  of  previous  cases,  perlicularhr 
Chandkr  v.  Calumtt  4  U.  Mia.  Co.  140  U.  6. 
79  IHT:  657],  and  FremA  v.  i>in,  98  U.  S.lOt 
[28:  813]. 

Upon  the  authority  of  former  adJudicalioDi, 
as  well  as  upon  principle,  it  must  be  held  th4t 
parol  evidence  Is  tnndmlssible  lo  show,  in  op- 
position to  tbe  concurrent  aciioD  of  Federal 
and  state  otScers,  having  aulbority  in  tbe 
premises,  tbat  these  lands  were  In  tact,  at  Ibe 
date  of  tbe  Act  of  1650,  awamp  and  overflowed 
grounds  which  sbotitd  have  been  embraced  by 
Linn  county  In  its  selecllon  of  land  of  tbat 
character,  and  withheld  from  tbe  slate  sa  landa 
granted  expressly  ts  aid  ot  tailmad  construe- 
Uon  within  its  limlta 

The  plalniiff  was  not  enliiled  lo  the  relief 
asked,  and,  as  the  case  wsa  tried  by  the  coon, 
judgment  should  have  been  rendered  lor  the 
defendant. 

As  the  court  below  did  not  proceed  npon  the 
grounds  we  have  stated  to  be  proper,  and  as 
its  judgment  deprived  the  defendant  ot  righta 
secured  by  the  laws  and  exercised  under  tbe 
.  authority  of  the  United  States,  that  Judgment 
must  be  reversed,  and  tbe  cau«e  remanded  for 
further  proceedings  consistent  wtih  tbi*  optn* 
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tbonx  Cnr  A  St.  Paul  S.  Go.  t.  Vnnmo  BTA-n>.  UB.  800 

iDd  quieting  lu  title  in  oartafn  lends  aa  igatut 
the  Mid  compaD;  ead  olbera.     AgtrmeiL 

The  facta  are  atated  tn  the  opinion. 

Mturt.   Ocorga  B.  Toan^    and    /.  B. 
Sxean  for  appellaat. 

Dleklnaon,  Aaaiiieot  Altor- 


UNTTBD  STiTEa 

(Baa  8.  C.  BepOrWr^  ad.  UB-STU 

43rant  in  aid  of  railroad — nvmber  cf  acrt* — 
^meUenat  part  of  tonttrveted  road—ttate  at 
truitet — conjiieting  pUietlimitt — offteialmtai- 
wrvmtflt — Imr  ^  mortgage. 


L  Wbera  a  railroad  oompanr  baa  received  aa 
muob  o(  Vbr  publlo  Iinda  aa  U  waa  entllled  to, 
under  the  gisut  ol  18M  to  Iowa,  tbs  otl]&  laoiU 
name*)  In  the  sraou  not  eai-Dcd  by  tbe  railroad 
oampanf .  are  undlspoaed  of  and  revert  to  the 


ney  QeneraT,  for  appellee. 

Mr.  'WHiiam  l^tertnet  for  aetllera  oo  Uia 
land*  1q  coatioTecsy, 


Mr,  Jtiitiet  H»rl»n  delivered  tbe  opioloD 
of  the  court: 

Tbia  suit  was  brouitbt  by  tbe  TJniied  Statea 

againit  tbe  Sloiut  City  ft  Bt.  Paul  Railroad 

Companj,  purBu&Dt  to  tbe  Act  of  Congnu  at 

Harcb  8,  1887,  ptOTidlne  for  tbe  adjusiment 

fJ'f,^''//?'^  '"'•"'Vcoen  or  ana  rever*  w  we   ^  (^^^  grant,  in  aid  ot   Ibe  const ricllon  of 


_     „   ,.               J  ,„,  .    ,  _,,     ,  ^    ,j    ,  railroads,  and  for  the  forfeilnre  of  uuearTim 

r.?Uo.*^'The  U^I^BU^'Sd  no?  und'rta^e  ''"'<'«  IheVetofore  granled.     U  BUU  at  U  056. 

that  the  rranted  BecllonH   ihould    eonlaln  any  '^^fP-  8T6                               ... 

irlven  number  of  acrea:  and  a  railroad  oompany  ,    HP^J"   'J*  fppearUg  that,  from  any  cause, 

tacnijentlttolto  the  quantity  ol  land  actually  lands  bad  beenerroneoiisly  certified  or  paleiiled 

ooTer«d  by  the  grant  to  or  for  Itae  use  and  beoeflt  of  an;  coiDpauy 

•.   A  railroad  coDipaor  oonld  not.  noder  the  land  >»  »i^  in  the  construction  oF  a  railroad,  it  b«- 

praat  ot  iwu  to  lovn.  ret  lands  for  ■  fraeiloDal  came  tbe  duty  of  the  Secretary  of  the  Interior 

r«rt  of  conitruned  road.  Irm  than  ten  uonaecu-  to  demarid  tbe relinquisbment or  r^conveinncs 

live  mliea.  until  the  oompleilon  or  It*  road.  of  such  lands,  whether  wilhib  grnnled'or  In- 

i.    Cniler  the  land  graac  ot  IIH  to  Iowa  In  aid  ot  demnlty  limits.  If  tbe  company  failed  for  nine- 

rallroaili.  untU  tbe  state  disposed  ot  the  lands,  ty  "days  to  comply  wjtb  tbat  aemnnd,  ItlSnO 

Uieiltle  waatn  it.  as  trustee,  and  not  In  th(  rail-  was  made  Ibe  duly  of  the  Attorney  GenerDl  lo 

load  company.  Inslilule  proceedings   for    the   cancclatii)0  ot 

1.    WhetilaDda  are  granted  by  acta  of  Congress  df  the  palents,  certificalions,  or  otherevIJencc  of 

the  same  date. or  by  tbe  same  Adt,  to  aid  Id  the  title  issued  for  such  Inods.  and  for  therestofB- 

conslruotloQ  of  two  railroads  that  moit  Dcces-  Hon  ^f  jbe  title  W  tbe  IJnlted  Slates.    Si  3. 

sarlly  InWrsect  or  -Woh  are  required  to  Inter-  ^,,6  decree  from  which  the  present  appeal 

!^^n  Jvnf  fhAnT^th^^EpTn^i^Mn;  '"  "ken  quiets  the  tiile  of  the'uniied  Sliiea 

Tided  molefy  oi  Ihe  tanas  within  the  conflicting  »     .  ?i      at          ^j.      c  a.    n     inn        j 

place  limits,  without  reirard  to  the  time  of  the  "  "g»inBt  ""e  Sioui  Oly  &  St.  Paul  Rait.oad 

locstionot  tbe  resppctiTelloes.  Company  and  Elias  F.   Drake  and   Ambetat 

1   ForthepurpoepotHBceriBlDltigthcquBrillyot  H.   Wilder,  trustees   Id   montages  given   by 

public  Innds  which  a  rallrond  company  earned  'bat    company,  lo  cerlnin  tracts  of    land   In 

on  accouQt  of  the  construction  of  Its  road  under  DickinnoD  county.   lown.   alleeed  to   conlain 

a  land  irrsnt  from  Congress,  the  latest  ofllcial  ^00 acres,  sod  toother  tracts  in  O'Brien countv, 

measurement  ot  the  area  of  the  granted^Umlts.  in  the  game  slate,  alleged  lo  Contsln  31,179.^ 

not  charged  to  have  been  fmudulently  made,  acres;  in  all,  81,679.85  acres.      Vttittd  Stattt 

mar  be  soceptsd  aa  the  beat,  If  not  ooncluiiTe,  v.  Simit  I'ityA  St.  P.  H.  Co.  43  Fed.  Hep.  817. 

■videnoe.  Tlie  railroad  company  clnimB  title  under  an 

T.   Truneea  nnder  a  mortgage  made  by  a  railroad  Act    of    Congress,    approved  Hay    IS,  1864, 

company  and  hoidera  ot  bonds  secured  by  such  chap.  M.  grantiDg  lands  to  Iowa  to  aid  of  tbe 

mongage  are  bound  to  know  the  eiient  of  Iha  construction  of  railroads  in  that  slate,  ami  alto 

authority  or  the  Secteia^  ol  the  Interior  to  Issue  u„rfer  sistiites  of  Iowa  passed  Id  eieculiou  of 

Sd^oV°Jrd7.U'Jr^'l:,a?nj:J''w'ifhXr.te  ,  -^^^  Unl^d  Slate.  Claims. hat  the  company 

after  tmnsferring  to  the  company  sucb  of  said  '""'  ''eceived  a  larger  quantity  of  lands  than  ft 

Und*  as  were  patenied  lo tbe  state  for  tbe  use  of  ""  entitled  lo  receive  under  the  Act  of  1894. 

tbeonmpany  are  not  covered  by  sucb  mortgage,  and  therefore  can  have  no  claim  lo  the  par- 

ruT     oA  1  ticolar  lands  here  in  controversy. 

yao.  81>,]  The  relation  of  tbe  parties  to  these  Innda 

Argvtd  Aprii  16.  17,  1895.     Deeidtd  October  ■'"'  '■'«  f*"^'*  "f*"  wbich  tbe  question  o(  tlda 

SI    1S9S.  depends  are  shown  by  tbe  following  tummirj 

of  tlie  evidence; 

APPEAL  f  rnni  a  decree  of  the  Circuit  Court  By  Ibe  above  Act  of  May  IS.  1864,  Congress 

of  the  United  States  for  Ibe  Nnrtbern  Dis-  granled  lands  to  the  state  of  Iowa  to  aid  in  Ihe 

trict  of  Iowa  in  a  suit  brought  by  the  Uniled  consiructlon  of  two  railroads  in  tbat  stale;  one 

Biales  against  tbe  Sioux  City  ft  St  Pnul  Rail-  from  Sioux  City  to  tbe  south  line  of  Hinne- 

load  Company,  in  favor  of  the  United  States,  sota,  at  such  point  as  the  state  ot  Iowa  might 

— — select   between   the  Big  Sioui  river  and  Iha 

Kor«.-.dJ  W  land  ^ntaloroflro<^se*  note  to  ^„,  for,i  ^t  the  Des  Moines  river;  tbeolber 

lUnaM  P.  H.  Co.  v.  Atchison.  T.  4  B.  F.  E,  Oa  M:  tot  the  use  and  benefit  of  the  McGregor  West- 

^  to  mwffiwrww  and  <(«crtp((on.  to  patent,  f"  .?^"™"^   Company,  an  Iowa  corporation, 

;«■  land.. tea. cowtruRtaee  not* iowatti  v,  Und-  Y'  "J^  '"  'i"*  coD.lructfon  of  .railroad  eitend- 

(ey.  S:  «(&  In);  from  South  McGregor,  Iowa,  in  a  westerly 

That  potenH  for  land  may  Utrt  aUde  for  frana,  direction,  by  the  most  practicable  route,  on  <m 

sse  note  to  Killer  t.  Kerr.  B:  SSL  near  tbe  forly-thlrd  parallel  ol  north  latitude, 

lit  U.  8.  177 


ovCoi>^Ic 


SDrxnu  CouKT  ow  tb>  Umitid  EtiATCL 


Oct.! 


antO  It  iatnMCled,  In  the  coaatj  of  0%ied, 
tbe  proposed  road  from  Sioux  Cltv  to  tbe 
UiDuewta  aiaia  hat.  18  SUl  at  li.  73,  cbap. 
84. 

301]  *Tbe  gr«nt  waaof  every  sllemnte  mc- 
tioT),  neslgoated  by  odd  DumUera.  But  It  It  ip 
penred.  si  tbe  date  of  dedoile  localtOD,  tbat 
the  Uaileil  Bistcs  bnd  sold  naf  gmnXed  stctloo 
or  part  tbereof,  or  that  any  pie  emptlon  or 
homestead  righl  bad  altacbed  Iberelo.  or  tbat 
tbe  same  had  been  leeerred  b;  tbe  Coiled 
Stales  for  any  purpose  whatever,  the  Secretary 
of  tbe  iDierlor  waa  to  select,  or  cauie  lo  be  te- 
lected,  for  tbe  purpoaea  stated  Id  tbe  Act,  from 
the  public  laods  neareat  to  the  tien  of  tectloaa 
apeclfled,  ao  much,  !□  allerDale  aectlons  or 
parts  of  aectloua,  designated  by  odd  numbera. 
•B  was  equa]  to  the  Lands  loat  to  tbe  state  io 
either  of  the  modea  Just  atated.  The  lands 
(bus  selected  neie  lo  be  held  by  Ihe  Biate  (or 
the  abos'e  nsea  and  purposes,  and  were  uol,  in 
any  case,  to  be  located  more  tbati  twenty  miles 
from  the  lines  of  the  road  lo  be  conaliucted. 
All  lands  previously  reserved  to  tbe  United 
Biates  by  any  Act  of  Coueress.  or  Id  any  other 
manner  by  competent  authority,  for  the  pur- 
poae  of  aiding  tn  any  work  of  Internal  im 
provement,  or  other  purpose,  were  expreialy 
reaerved  and  excepted  from  tbe  operatloD  of 
the  act,  except  m  lar  aa  It  waa  found  necessary 
to  locale  the  routes  of  the  roads  through  auch 
Kterved  lands,     g  1. 

The  lands  granted  were  "aubject  to  tbe  dls 
posul  of  the  legislature  of  lona  for  the  pur 
poses  aforesaid,  nnd  do  other;"  and  the  railroad 
was  to  be  and  remain  s  public  hlirhway  fnrthe 
use  of  the  government  of  tbe  Onlled  Slaica, 
free  of  loll  or  other  charge  upon  the  transpor 
lalioQ  of  tbe  property  or  troops  of  the  United 
Btalea,  as  well  aa  for  the  iransportatioD  of  the 
mail  at  such  price  as  Cotigtess  should  fix.  gg 
8,  e. 

The  fourth  section  of  tbe  Act  was  the  sub- 
ject of  much  discuuton  by  counsel.  It  pro* 
vided  "  that  tbe  lands  hereby  granted  shall 
be  disposed  of  by  said  state,  for  Ibe  purposes 
aforesaid  only,  and  in  manner  fullowing. 
Dsmely:  When  Ibe  governor  of  aald  stale  shall 
certify  to  tbe  Secretary  of  the  Interior  that  any 
section  of  ten  coniecutive  miles  of  either  of 
said  roads  Is  completed  In  a  good,  subatantiel, 
end  norkmsnllke  manner  aa  a  first  cla^s  rat) 
road,  then  the  Secretary  of  the  Interior  shall 
Issue  lo  Ibe  state  patenla  for  one  hundred  sec 
tions  of  land  for  the  l>eneflt  of  the  road  bavin;; 
352]  completed  Ibe  *Ien  consecu live  miles  as 
aforesaid.  Whtn  tbegOTemorofBaidslatesball 
certify  tbat  another  section  of  ten  connecutive 
miles  shall  have  been  completed  as  aforesaid, 


Dumber;  and  ahen  certificates  of  the  comple- 
tlcD  of  additional  sections  of  ten  coaaecutivo 
miles  of  either  of  said  roads  are.  from  time  to 
time,  made  as  aforesaid,  additiooal  sections  of 
land  shall  be  patented  oa  aforesaid,  until  aaid 
roads  or  either  of  them  arteompleted,  uA«n  the 
whole  of  the  landa  hereby  granted  shall  be 
dalenied  to  tbe  state  for  (be  uses  aforesaid  and 
Done  other:  .  .  PromdedfurUier,  Thai,  if 
tbe  said  roada  are  not  completed  vlthin  ten 
jeara  from  tbelr  several  acceptance  of  Ibis 
pant,  the  lands  hereby  granted  and  not  pat. 
178 


ented  shall  revert  lo  the  slate  of  Iowa  for  tba 
purpose  of  securing  tbe  compleifon  of  the  said 
roads  within  such  time,  not  to  exceed  five 
years,  and  upon  such  terms,  as  Ihe  state  shall 
determine;  And  provided  fvrtltgr.  That  said 
lands  shall  not.  In  any  manner,  be  disposed  of 
or  encumbered,  except  aa  the  aame  am  patented 
under  the  provisions  of  tbts  Act;  and  should 
Ibe  state  fail  to  complete  such  roada  within 
five  years  afler  tbe  leu  years  aforesaid,  then 
the  said  landa  undisposed  of  as  aforesaid  ihall 
revert  to  the  United  Sistea."  18  StaL  atl,.  TS, 
chap.  84,  S  4. 

The  lands  embraced  by  Ihe  Act  were  to  be 
withdrawn  from  market  aa  soon  as  the  gov- 
ernor of  the  stale  tiled,  or  caused  to  be  flied, 
with  tbe  Secrtlary  of  tbe  Interior,  mapi  de«- 
ignatlDg    the  routes   of  the  respective  roads. 

The  last  section  of  the  Act  granted  lo  the 
state  of  Minuesoia  four  additional  altemaie 
sections  of  land  per  mile — to  be  selected  under 
Ihe  coaditiona,  restrictions,  and  llmitaliona 
contaloeil  in  a  former  Act  of  Congress,  ap- 
proved Uarch  8,  IttS7  (II  Stat,  at  U  ISG.cbap. 
S9)-— for  Ihe  purpose  of  aiding  the  cousiruc- 
lioQ  of  a  railroad  in  that  stale,  eitendlng  from 
St.  Paul  and  St.  Anihooy,  by  way  of  HJnne- 
apolU,  to  a  convenient  point  of  junction  weat 
of  tbe  Hlsslssippl.  In  tbe  southern  l>oundHry 
of  the  Slate,  and  iu  Ihe  direction  of  the  mouth 
of  the  Big  Sioux  river,     g  7. 

By  aD  Art  approved  April  8,  18tM.  Iowa  ac- 
cepted the  lands,  powers,and  nrivileges  o~~ 


rights,  powers,  and  privileges  as  were  or  could 
be  granted  and  conferred  In  pursuaoce  of  the 
Act  of  Congress,  for  the  purpose  of  aiding  the 
construction  of  the  railroad  from  Sioux  City  to 
the  Mlnnesola  line,  were  disposed  of,  gianted, 
and  conferred  upon  the  Bioui  City  &  ot.  Paul 
Kailrofld  Cooipany.  an  Iowa  corporation,  to 
be  bereafler  railed,  tor  Ibe  sakeot  brevlty,the 
Sioui  City  company.  Tbat  Act  anlhorised 
the  company  to  select  and  designate  the  point 
upon  tbe  south  llae  of  Minnesota  to  which  ita 
rond  should  be  built.  Iowa  Laws  1866,  cbap. 
134.  p.  143.  SS  1.2.7. 

By  a  suliseiiuent  statute  of  Iowa,  approved 
Aprtt  SO,  1666,  it  was  provided  tbat  tbe  tanda, 
powers,  duties,  and  trusts  conferred  by  the 
Act  of  Congress  of  "July  ]2.  1864."  w-re  ac- 
r^pied  hy  the  state  upon  the  terms,  conditions, 
and  restricliona  therein  coDlaineil,  and  that 
"  whenever  anv  lands  shall  be  patcDled  to  tbe 
stale  of  Iowa  in  accordance  with  the  provi- 
sions of  said  Act  of  Congress  said  land  shall 
be  held  by  Ihp  stale  in  trust  for  the  beneSt  of 
the  railroad  company  entitled  to  tbe  same  bj 
virtue  ot  aald  Act  of  Congress,  and  to  be 
deeded  to  said  railroad  company  as  shall  be 
ordered  by  the  legislature  of  the  state  of 
Iowa."  Iowa  Laws  lt)66,  chap.  144,  p.  180. 
Tbe  word  "  July  "  in  that  Act,  inserted  by 
mistake,  waa  siricken  nut  by  an  Act  parsed 
March  24.  1888.  aod  "May  ''substituted,  and 
the  acceplance  intended  lo  be  made  by  tbe  Act 
of  April  20,  1806,  was  ratiQed  and  conBrmed. 
lows  Laws  1868,  cliap.  42,  p.  40. 

On  the  17th  of  July,  1897.  the  Bloux  City 
company  filed  In  the  General  Land  Office  a 
map  showing  Ibe  location  of  Its  route  from 
1«9  U.  8. 
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Bioax  Cltjilowa.  northwud);  to  Ibe  u>utb  line 
Df  HloDMors,  K  dlttuice  or  S3.S2  mllei.  Tbii 
map  WM  accepted  b*  (b«  Inlerlor  Depnrtment. 
•nd.  Angusl  36,  IMT,  the  odd  numbered  kc- 
llnae  wliblD  tbe  ten  nod  tweot;  mile  limtU  of 
tbe  located  line  were  witbdrawa    from  tbe 

The  company'- com inenrlog,  Dot  at  Sioux 
Citj,  a*  was  appareDtl;  cooiemplated  by  Cod< 
gtt»  and  indicated  by  the  map  of  definite  lo- 
calloD,  but  at  the  HinneBOln  IId« — began  tbe 
COnHlruclioD  of  lit  load  In  1873.  and  completed 
35'(]It*souibwardly  Id  tbe  dfreciion  of  moui 
City,  but  ontj  as  far  as  Le  Man,  in  Plymouth 
cauoty,adlElanceof  54.  ISmiles.  No  road  waa 
aver  cooalrucled  by  Ibat  compsn;  ixlween  he 
Hhib  i&Sioai  City,  a  distance  of  about  35 
milea,  altboiigb  It  did  conatrncl.  fn  1873, 
wItbiD  tbe  corporate  limits  of  Sioux  City, 
aboat  two  tnllee  of  track,  and  erected  tbere 
macblne  sbops,  depots,  and  round  bouies  of  tbt 


ralu( 


B  the 


Proceeds  of  a  special  tax  levied  and  collected 
y  Ibat  city  under  a  statute  ot  (be  slate. 

In  conformity  witb  Ibe  Act  of  1864  Ibe  gov- 
ernor of  Iowa  cenlfled,  July  Sfl,  1(172,  to  Ibe 
completion  in  a  good,  aubstantial,  and  work 
manlllie  manner,  aa  a  first  class  railroad,  of 
two  secllonaof  ten  conKcutive  miles  eacb,  oi 
twenty  miles;  August  10, 1872,  of  one  MCllon 
or  ten  miles;  February  4,  1873,  two  other  sec 
tious  or  twenty  mlleSL  in  all,  fifty  miles  or  five 
aeciloDS  of  ten  cousecutlve  mUes  eacb. 

Tbe  Secretary  ot  Ibe  Interior,  as  we  bave 
•een,  was  authorized  by  Ibe  fourth  section  of 
the  Act  of  1604  to  issue  patents  for  one  hun- 
dred sections  of  land,  m  eacb  section  of  ten 
coH'^cuiive  milea  was  certified  by  tbe  goveroor 
of  tbe  state  to  have  been  properly  completed, 
NrvertbelesB,  be  Issued  (o  the  state,  in  ibe  name 
Of  the  United  SlaleB  for  the  use  and  beuefltnf 
tbe  Sioux  City  company,  patents  for  191,464,04 
actea,  October  16,  1872;  203,S74,76  acre*.  June 
17,  1873;  10.911,41  acres,  January  %•>.  1878; 
■Dd  160  acres,  June  4.  187T~ln  all,  407.01021 
acres.  Aa  one  tract  of  40  acres  was  patented 
twice,  the  real  amount  patented  to  tbe  slate 
wag  407.870  31  acres. 

If  eacb  oddnumt>ered  section  for  ten  sec- 
tions in  width  on  each  aide  of  the  road,  within 
the  terminal  limits  of  (he  fifty  miles  of  roid 
crrtifled  as  completed,  bad  contained  the  full  | 
complement  ot  640  acres,  the  utmnsi  quantity  I 
which  the  Secretary  of  tbe  Interior  wan  au-  ! 
thoricfd  lo  patent  to  tbe  state  on  account  ofj 
that  fifty  miles  of  road  would  have  been  320,- 
000  acr4,  I 

Of  the  407.870,21  acres  of  Innd  patented  la 
the  Slate,  iH2.il2.9l  acres  were  conveyed  by 
the  state  to  Ibis  company,  tbe  stale  retalnlog 
within  its  control  tbe  title  to  tbe  balance, 
Dsme|y,  83.457.40  acres, 

35(ST*Tbe  legislature  of  Iowa,  by  an  act  of 
Murch  18,  1874,  directed  Ibe  eovetnor  10  ctrllfy 
totbe  Sioux  City  company,  in  acco-dsnce  with 
tbe  provisions  of  ibe  act  of  April  30,  1866.  any 
and  all  iandi  then  beid  in  irusttnr  its  benefit. 
That  act,  however,  only  required  the  con- 
veyance of  such  of  tbe  trust  lands,  held  by  tbe 
state,  as  the  i^ompany  was  entitled  to  by  vir- 
tue of  [be  Act  of  Congress,  For  this  reason, 
it  is  suEgested,  tbe  governor  did  nol  convey 
tbe  a'i.407,40  acres  that  remained  after  convey- 

i;»  u.  a. 


Ing  to  ihe  company  the  89S,41S.SI  Krea  of 
the  407,870,31  aerea. 

It  was  siipuiaied  by  the  partiea  that  lb« 
slate  baa  never  conveyed  lo  Ibe  Sioux  Cl^ 
company  the  lauds  in 'Dickinson  and  O'Brien 
count  its  which  are  herein  dispute  and  claimed 
by  the  United  Stales. 

In  1878  the  Chicago,  Uilwaukee  A  St.  Paul 
Railway  Company,  to  be  hereafter  referred  Lo 
as  tbe  UilwauKee  eompanv,  having  succeeded 
to  tbe  rIgbU  of  tbe  HcUregor  Western  Rail- 
road Company,  tbe  other  corporation  named 
In  (he  Act  of  1864,  completed  the  conatruo- 
lion  of  the  McGregor  railroad  lo  a  point  ot  in- 
lerseclion  with  tbe  line  ot  tbe  Sioux  dty  road 
at  Hbeldon,  a  town  in  Iowa  between  Le  Mara 
and  Ibe  Minnesota  line.  And  In  1870  the  Mil- 
waukee company  Instituted  a  suit  In  tbe  Cir- 
cuit Coart  of  tbe  United  States  for  the  DIa> 
trict  of  lown  agsinst  the  Sioux  Cily  compaBf 
and  others  tor  a  decree  determining  tbe  ro- 
specilve  rights  of  itself  and  the  Sioux  Citv 
company  in  the  lands  at  and  near  Ibe  point  Of 
intersection,  where  the  grranls  for  the  road 
from  Bioux  City  to  tbe  Minnesota  line  and 
tbe  grant  lu  the  McGregor  company  neceaaarily 
came  in  coofiict.  That  case  came  totbiscoutt 
upon  the  appeal  of  the  Sioux  City  company, 
and  it  was  here  adjudged:  1.  That  tbe  odd 
sections  within  the  ten  mile  limila  of  tbe  Sioux 
City  road,  and  net  witblu  tbe  len  mile  limits 
althoueb  wiibin  Ihe. twenty-mile  limits  of  the 
Milwaukee  road,  belonged  eiclusively  to  tbe 
Sioux  City  eompanv,  S.  That  tike  seciiona 
within  Ibe  len  mile  llmita  of  tbe  Hiiwauhaa 
road, and  not  within  thcten-mile  limits  althoUKh 
within  tbelwentyinilelimiisof  ibeSinuxClty 
road,  belonged  exclusively  to  Ibe  Milwaukee 
compnoy,  S.  That  the  laucls  *wllblnlhc[8fiA 
ten  mile  limits  of  both  roads  belonged  lo  tbe 
cumpaniea  in  equal  undivided  mnieties.  ^ 
That  tbe  lands  within  tbe  twenty  mile  or  in- 
demnity limils  of  both  roads,  and  not  wi I  bin 
tbe  (en  mile  or  absolute  grant  limits  of  either 
road,  tbe  iftle  to  none  of  wblcb  could  accrue 
until  selection  was  made  for  one  road  or  the 
other,  should.  In  view  ot  tbe  silnailon  in  which 
the  title  had  been  placed  by  tbe  action  of  Fed- 
eral and  Slate  officers,  be  equally  divided  be- 
tween (hecompanies.  8i<nLr  Cill/  <t  SI.  P.  S. 
Co.  V,  OMeaso,  M.  4k  St.  P.  B.Go.  117  US.  406 
[29:  928), 

Tbe  principles  of  this  decision  were  carried 
into  a  decree  of  partition  in  tbe  circuit  courL 
From  that  decree  It  appears  that  ot  tbe  833,- 
41B,S1  acres  conveyed  by  tbe  state,  under  the 
Act  of  May  12,  Ihfll,  to  the  Sioux  City  com- 
pany, there  remained  to  that  corporation  380.- 
72S  29  acres,  after  deducting  tbe  lands  set 
apart  to  the  Milwaukee  company. 

It  is  neceasary  now  to  refer  lo  certain  facta 
in  relation  lo  ibe  line  if  road  which  the  Sioux 
City  compsny  located,  but  never  constructed, 
bclneen  Sioui  City  and  Le  Mars. 

By  an  Act  of  Congreas,  approved  May  IB, 
1850,— more  than  eight  Tears  l>efore  the  grant 
in  aid  of  the  cnnsiruction  of  the  road  from 
Sioux  City  to  the  Minnesota  line— Bftrant  of 
lands  was  made  to  Ibe  slate  of  Iowa  to  aid  lo 
Ibe  consiruclion  of  a  railroad  from  Dubuque 
10  a  point  on  the  Missouri  river  at  or  near 
Sioux  aty.  11  Sut.  at  L.  Q.  cbap.  28.  This 
grant  was  accepted  by  au  act  of  the  Iowa  leg- 
1» 
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(U  line  or  route  and  filed  ltd  map  of  definite 
localioQ  with  tbe  Secretary  of  the   Interior. 
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Le  Mar*  aauthwanllj  to  Bioui  Cit;  by  the 
Iowa  Full*  &  Sioux  City  Kailroad  Company, 
tbe  Buccesaor  ol  Ibe  Dubuque  &  Pacific  Rail- 
road Company. 

In  tbe  year  1878  the  81ou«  City  company 
conveyed  to  tbe  St.  Paul  &  Sioux  City  Rail- 
road Company,  a  Hinaesota  corporalion,  in 
roadbed,  rolling  alock,  depots,  depot  grounds, 
and  other  property  and  franchisea  in  connection 
3ti7  |with  Its  railroad: 'and  tbe  latter  company 
in  ISSl  Bold  and  conveyed  the  a&me  properly 
aod  francbiaes  to  tbe  CblcaKO,  Si.  Panl,  Uin- 
neapotis,  &  Oraaba  Kailroaa  Company,  wbicb 
BtiU  owns  and  operates  tbe  road  cotistructed 
by  tbe  Sloui  City  company  north  of  Le  Mar?. 
The  laet-nained  company  bas  remaining  no 
other  property  or  assets,  except  aucb  land  sa 
may  enure  lo  it  under  the  grant  of  Congreu  of 
May  13.  1844,  out  of  the  lands  patented  lo  the 
itale  bill  not  conveyed  to  tbat  corporation,  all 
of  which  are  pledged,  (o  far  aa  that  could  be 
legally  done,  to  tecnre  the  debts  specified  in 
tbe  moiigagea  in  wbicb  Drake  and  Wilder 
were  truHtecB.  One  of  Ibose  mortgages  was 
eiecuied  Augutt  26,  i871;  the  other,  February 
6,  18H4.  The  orlpiDBl  debts  secured  b>'  ibe 
mortgages  R^eregxted  t3,HOU,000,  fll1  of  which 
has  lieen  paid  off  by  aales  of  lands,  except 
(660  OOD. 

The  preamble  of  an  act  of  tbe  legislature  of 
Iowa,  approved  March  IS.  1H82,  referred  to 
tbe  Act  of  May  13,  18«4,  providing  (bat  if  the 
road  from  Sinus  Oily  to  the  Minnesota  line 
WHS  Dot  completed  witbin  ten  years  from  the 
acceptance  of  the  grant  tbe  lauds  graoled  and 
not  patented  should  revert  to  the  state  tor  the 
purpose  of  securing  Ibe  completion  of  the  road, 
and  also  lo  (he  sCstutu  of  Iowa  of  April  8, 
1H06;  and  after  reciting  the  failure  of  (he 
Sioux  City  company  lo  complete,  or  cauae  to 
be  completed,  any  road  on  the  line  adopted 
therefor  from  Sloui  City  to  Le  Mars  or  anv 
road  in  lieu  thereof,  it  waa  declared  "thai  all 
land*  and  all  rights  .to  lands,  granted  or  ia- 
tended  lo  be  granted  lo  the  Sioui  City  &  St. 
Paul  Ballroad  Company  by  said  acta  of  Con- 
gress and  of  tbe  general  assembly  of  the  state 
of  Iowa,  which  have  not  been  earned  by  said 
railroad  company  by  a  enmpllance  with  tbe 
conditions  of  sala  grant,  be  and  tbe  same  are 
hereby  absolutely  and  entirely  resumed  by  tbe 
stale  of  Iowa,  and  that  the  same  be  and  are 
at'Bolulely  vested  In  said  state  as  if  the  same 
had  never  been  Eranted  10  aaid  railroad  com- 
pany." Iowa  Laws  1882.  chap.  lOT,  p.  103. 
On  the  2Tlh  day  of  March,  3881.  tbe  state 

fiassed  another  act,  by  the  first  section  ofwhicb 
t  relinquished  and  conveyed  to  the  United 
Stales  all  lands  and  rights  to  landa  resumed 
and  intended  to  be  resumed  by  tbe  above  act  of 
858]Mitrcb  16,1883,^  1.  "By  the  second  section 
of  that  act  i be  governor  was  directed  to  certify 
lo  Ibe  Secretary  of  ihc  Interior  all  lands  not 
Iberelofore  patented  to  the  stale  lo  aid  In  tbe 
Gonstructioa  of  tbe  Sioux  City  road,  tbe  lands 
w  certified  to  be  deemed  those  above  relln- 


Suished  and  conveyed  to  the  United  States  bf 
le  first  section,  "provided,  that  nothing  in 
this  section  contain^  shall  be  construed  to  ap- 
ply 10  landa  situated  lo  tbe  counties  of  Dick- 
inson and  O'Brien."  Iowa  Laws  11)84,  cbap. 
71.  p.  78. 

Pursuant  to  the  Utter  act.  tbe  jgo  vera  or,  on 
tbel2thday  of  January,  1887,  relinquished  and 
conveyed  to  tbe  Uulled  Slates  20.017.83  acrei 
of  tbe  85,4S7.40  acres  of  land  which,  aa  already 
slated,  baa  been  patented  to  the  state  for  tbe 
benefit  of  the  SIoui  City  company,  but  wblch 
were  never  ceniSed  to  that  company.  Those 
landsarein  Plymouth  and  Woodbury  counties, 
and  do  not  embrace  ibe  lands  in  dispute. 

The  Sioui  City  road  was  so  constnicted  sa 
to  form  a  contiauous  line  with  tbe  railroad  of 
Ibe  St.  Paul  &  Sioux  City  Railroad  Company, 
a  Minnesota  corporation,  to  aid  in  tbe  con- 
atrucllon  of  wbicb  from  St.  Paul  and  St.  An- 
thony to  tbe  southern  boundary  of  that  stale 
Congress  made  Ibe  grant  of  March  8,  1857. 
Tbe  latler  la  Ibe  rood  referred  to  in  the  sevenib 
section  of  the  Act  of  May  12,  1864.     Upon  ihe 


the  road  from  tbe  Minnesota  line  to  I^e 
that  corporation  obtained  by  lease  the  rigbl  to 
run  and  operate  its  cars  over  tbe  road  of  the 
Iowa  Falls  &  Sioui  City  railroad  extending 
from  Le  Mats  to  Sioui  C;lLy(and  now  operaled 
by  the  Illlnoifl  Central  Railroed  Company), 
from  which  time  tbe  Iowa  and  MinncBota  cor- 
porations and  iheir  grantees  bsve  continued  to 
run  and  operate  their  roads  as  one  contlnuoul 
line  from  St.  Paul  to  Sioux  City. 

Part  of  the  lauds  in  controversy  here  were 
entered  upon  by  different  persona  betwevn 
]8S2  and  1885,  claiming  under  the  homestead 
sod  pre-emption  laws  of  the  United  States,  and 
mahing  formal  applications  to  enter  such 
lands.    Their  applications  were  rejected,  but 


claima.and.  iosomeitiatances.making  valuable 
Improveuictiti!  'And  before  tbe  bringing[3J>0 
of  this  suit  tbe  Sioui  City  company  bad  com- 
menced actiona  in  ejectment  in  one  of  tbe  state 
courts  asainst  the  parties  in  possession. 

In  1887appllcilion  was  made  lo  tbe  Secre- 
tary of  tbe  Interior  on  behalf  of  certain  per- 
sons in  O'Brien  county,  who  had  settled  on 
the  lands  in  controversv,  as  well  as  on  the 
landa  referred  to  In  Ibe  above  partition  decree, 
requesting  suit  to  be  brought  by  tbe  United 
Slates  lo  assert  its  title  to  said  lands..  After 
argument  before  the  Secretary  by  counsel  sev- 
erally represenline  tbe  seltlera  aa  well  aa  Ihe 
Sioux  City  and  Milwaukee  companies,  tbat 
oBlcer — Secretary  Lamar— rendered  an  elabo- 
rate opinion,  Id  which  tbe  whole  subject  wu 
reviewed,    6  U.  S.  Land  Dec  SO,  6:i. 

1.  The  lands  now  in  dispute  are  part  of  tbe 
86,457.10  acres  patented  by  tbe  United  States 
to  lovts  tor  tbe  use  and  ijeoefit  of  tbe  Sioux 
City  company,  but  never  conveyed  by  the 
stale  to  that  company. 

If  tbe  company  has  received  as  much  of  tbe 
public  lands  as  It  was  entitled  to  have  on  ac- 
count of  constructed  road,  may  not  tbe  lands 
in  dispute— the  lime  limited  by  Congress  for 
"npletioo  of   the   entire    road   bsvlog 
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■nd  mar  ''■"r  "**•  therefore,  be  claimed  by 
tbe  goTemmrat  u  beloD^DK  to  Ibe  TJnltea 
UtalnT  AccordlDg  to  tbat  leclioo.  If  tbe  tno 
360]  nmds  DarnMl  Mn  It  were  not  completed 
witbia  ten  yeam  from  Ibe  leferal  acceptauces  of 
the  graDt.  tbe  Undi  gmuted  and  not  pateated 
were  to  revert  to  tbe  itaie  "for  the  purpose  of 
•ecurinft  (be  complelloD  of  the  uid  roads 
wltbin  luch  time,  not  1«  exceed  five  years,  aud 
upon  aucb  lenni,  ai  tbe  alate  «hall  deleridine." 
And  tbe  second  proviso  waa  lo  the  effect  that 
•aid  lands  abotild  not.  In  an;  manner,  be  dls- 
poaed  of  or  enciimbeied,  except  as  Ibe  same 
vera  patented  uoder  tbe  proTialnns  oF  tbe  Act; 
"and  should  tbe  stale  fall  lo  complete  said 
mads  nitbin  flre  jean  after  the  ten  jean 
aforesaid,  tben  tbe  said  lands  UDdlspo!>ed  of  ~~ 
aforesaid  aball  revert  to  the  United  States." 

If  the  terms  of  an  Act  of  Congress  pranllng 
public  lands  "admit  of  different  meanings, 
one  of  exlensfon  and  Ibe  other  of  limiisilon, 
itaej  mnat  be  accepted  Id  a  sense  favorable  to 
tbe  grantor.  Aod  if  rights  clatmed  under  tbe 
goTerameDt  tie  set  up  Hgalnai  It.  ihey  must  be 
so  clearly  defined  that  there  con  be  no  question 
of  tbe  purpose  of  CoDcress  to  confer  them." 
I^rentBorlh,  L.  AO.B  On.  v.  United  Stnta. 
93  U.  B.  788.  740  [23:  884,  flsTJ.  AcU  of  tbta 
cbaracter  must  receive  such  conslruclion  "ai 
will  carry  out  the  latent  of  Cnneres)!,  howerer 
difflcult  It  mlarht  be  to  give  full  effect  to  the 
lanfcusge  uacd  If  the  Rranla  were  by  Inslru- 
ments  of  private  convejance,"  Wnona  dt  St. 
P.  H.Go.y.  Barney.  118  U.  B.  Bl«,  825  [28; 
1100,  nil].  "Nothing  is  better  scilled,"  this 
court  bas  aald,  "than  that  ilaiules  should  re- 
ceive a  sensible  const  ruction,  such  as  will 
effectuate  tbe  legislative  toteDtloc,  and,  if  pos- 
sible, so  as  to  avoid  an  unjust  or  an  absurd 
coQclualoD."  Lati  Ota  Btw  v.  United  Stata. 
144  U.  8.  47.  B9  [88:  340.  844]. 

Giving  effect  io  these  rules  of  atatutory  In- 
tcrpretstlon,  we  cannot  suppose  that  Congress 
lotended  that  tbe  rsilroad  company  should 
have  the  benefit  of  more  lands  than  It  earned. 
A*  tbe  lands  rranled  could  only  be  devoted  to 
tbe  coDitructlon  of  Ibe  Bioiix  City  road  from 
Sioux  Ci'T  to  tbe  Mlunesolallne,  and  as  tbe 
Slate,  boldlag  Ibe  legal  tide  in  trust,  has  not 
dlspoKd  of  and  does  not  intend  to  dinpOEe  of 
them  for  tbe  purpose  of  completiUE  that  pan 
of  the  road  located  between  Sinus  City  aud 
Le  Han,  we  perceive  no  sound  reason  why, 
wllhio  Ibe  meaning  of  tbe  Act  of  1864.  these 
301  {lands  may  oot*be  regarded  aa"imd{8posed 
of,"  and  equitably  Ibe  property  of  Ibe  United 
Biatcs,  if  It  be  true  that  the  raliroad  companv 
has  received  as  much  of  tbe  public  lands  as  It 
was  entitled  to  have  on  account  of  consirucied 
road   certified   by  tbe  governor  of   Ibe  ntnle. 


the  Iowa  legislature  of  Marcb   16,  1383, 
stale,  because  of  tbe  failure  of  the  Sioux  City 
company  to  construct  any  mad  between  Sioiii 
Oily  and  Le  Hare,  resumed  the  title  to  ail  Innds 
tbat  bad  not  been  "earned"  by   the   nllroad 


to  the  United  States  all  lands  and  risbU  of 
land  resumed  and  Intended  to  be  resumed  by 

a  previous  act. , 

It  la  sppaient,  therefore,  tbst  tbe  funds- 1  any  manner  bedisposed  of 
1S9  U.  8.  U.  S.,  Book  40. 


mental  queailon  in  tbe  ease  Is  whether  the 
Sloui  City  company,  having  failed   to  com- 

Slele  tbe  entire  road  from  Sioux  City  to  tha 
linnesota  line,  has  received  as  many  acre*  of 
tbe  public  lands  aa  It  could  rlghtfullv  claim 
under  the  Act  of  ie64T  If  thlsquesiion  b« 
answered  In  the  affirmative,  tbe  company  can- 
not complain  of  tbe  ttnal  decree  as  one  to  tbs 
prejudice  of  its  subataniisi  rights,  fierore 
considering  this  question,  It  is  necesaary  lo  ex- 
amine certain  proposiltons  relallnt;  lo  lbs 
quantity  of  lands  to  which  Ibe  Sioux  City 
company  waa  entitled  for  coastrucled  road. 

2.  On  behalf  of  tbe  company,  it  is  coatendcd 
that  Id  ascerlalnlDg  the  extent  of  the  grant  wa 
must  sBsume  (hat  each  odd  numbered  section 
in  tbe  place  Umlls  contained  Its  full  compla- 
meni  of  six  hundred  and  forty  acres,  and  Ibat 
if  any  section  contained,  in  fact,  less  than  Ibat 
quantity,  tbe  United  Stales  was  under  a  legal 
obligation  to  make  good  tbe  differeuca. 
Clearly,  the  Act  of  1804  does  uol  admit  of  ibU 
construction.  The  record  shows  tbat  many 
sections  in  the  granled  limits,  as  surveyed  aod 
marked,  cnnisined  ieas  than  640  acres.  Tlia 
grant  was  of  the  odd-Dumt>ered  seciions  for 
ten  actions  in  width  on  each  side  of  tlie  road, 
whether  they  oooiaioed  six  Jiundred  nnd  forty 
acres,  or  more  orless  tbao  that  ({Uaulily.  Tlia 
Uniti^d  Stales  did  not  undertake  that  the 
granted  seciiona  should  contain  any  civeu  num- 
ber of  acres.  *If  iteppeared,  at  tbe  Iimcr303 
ibe  line  of  the  road  waslocaled,  thai  the  Uuile«l 
Slates  had  sold  or  reserved  any  particular  !>ec- 
tion,  Ibe  selection  from  tbe  public  lands  near- 
est to  the  tiers  nf  tbe  granini  srctlona  to  sup- 
ply tbat  loss  wns  limited  by  tbe  Act  lo  tiis 
quantity  of  lands  actually  in  tbe  seclion  so 
eolil  or  reserved.  The  court  below  well  said 
that  there  waa  no  guaranty  by  the  United 
Statea  that  the  quantity  of  land  covered  by  the 
ersnt  should  equal  any  fixed  number  of  acres 
either  for  the  construction  of  the  enlire  road 
or  any  portion  thereof,  and  that  the  exceptions 
named  in  Ibe  act  clearly  sbow  Ibat  ilie  com- 
pany undertnliing  tbe  cousiruciiua  of  the  line 
of  the  proposed  railway  was  to  get  only  Ibe 
quantity  of  land  that  was  ulltmately  founl  to 
be,  In  fact,  covered  by  tbe  grant. 

8.  Tbe  company  al*o  contends  thai  it  was 
entitled  to  lands  for  the  whole  ouniber  of  miles 
of  road  actually  constructed  by  it;  Ihut  is,  for 
tbe  fifty  miles  certified  by  (be  mvernor  lo  hB*e 
been  completed,  and  also  for  the  fraction  of 
six  miles  Knd  n  quarter  immediately  north  <rf 
Ijc  Mars,  which  was  never  ceriified  to  the  Sec- 
retary of  tbe  Interior.     We  cnnnol  assent  (o 
ibis  construction  of  tlie  Act  of  Congress.     Con- 
gress evidently  had  in  view  tbe  couMiucllon  of 
entire  road  from  Sioux  City  lo  tbe  Mione- 
a  state  lice.     And  to  that  end,  tbe  first  sec- 
lion  of  the  Act  of  1H<;4  grants  lo  tbe  state  every 
alternate  section   of   land  designated   bv  odd 
numbers  for  leo  sections  In  widih  on  each  side 
of  the  road.     But  thnt  section  must  be  taken 
connection  with  the  fourth  section  prescrlb- 
g  the  mode  In  which  the  grant  shall  be  ad- 
mistered.     By  Ihe  latter  section.  It   Is   pro- 
vided that  the  state  shall  not  dispose  of  the 
lands  granted,  except  for  tbe  purposes  Indi- 
cated   by  Congress  and   in  the  manner  pr» 
I  scribed:  'further,  that  "said  lands  shall  not  Id 
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cepl  u  the  nnM  in  pRteoted  under  the  pro- 
fisioDi  of  ibU  Act."  Now,  tbe  manner  """ 
■cribed  for  dlspodng  of  tbe  lands  fiTan1«d 
that  patents  should  be  iBGued  to  tbe  itat 
one  bundred  mcUodi  of  laud  for  each  section 
of  ten  coDsecutJTe  miles,  when  tbe  gorernor 
ceitlfled  to  tbe  completion  of  sncb  section  Id 
803]good,subaUDti  ft],iDd*workmaiilikem>D- 
ner  u  a  flrst-clau  railroad.  This  was  erldently 
tbe  InterprelatloD  giTeo  bj  the  state  to  the  Act 
of  Congress,  for  the  governor  De*er  ceriitled 
to  the  constnictlon  of  any  section  of  road  '  " 
than  ten  conseculWe  miles  in  length. 

It  does  not  follow  from  tbla  Inierpretatlon  of 
tbe  act  that  the  companj  could  oever  gel  laods 
for  a  fraclloDsl  part  of  constructed  road,  less 
tban  ten  consecutive  miles.  ProTislon  was 
made  for  aucb  cases  b;  tbe  clause  directlog 
patents  lo  be  Issued  to  the  state,  aseacbseclloti 
of  ten  coDBecutlve  miles  was  conslrucled.  and 
was  properly  eerlifled  Iw  tbe  goremor,  -until 
■aid  roads,  or  either  of  them,  are  eompUted, 
ieft«n  the  uAoIe  of  the  lands  herebjgTBDled  shall 
be  patented  to  the  stste  (or  the  uses  aforesaid 
and  none  otber."  In  other  words,  tor  a  com- 
pleted road,  the  state  should  have  the  full 
tjuantlt;  of  lands  granted  and  found  Id  odd- 
numbered   sections,  with  the  right   to  select 


the  lime  never  came  when  tbe  state  could 
rigbtfully  demand  patents  for  the  whole  of  tbe 
tends  granted.  Tbe  road  was  never  completed, 
■nd  therefore  patents  could  not  be  lenlljr 
taaued,  except  for  one  bundred  sections  of  land 
for  escb  section  of  ten  consecutive  miles  of  road, 
certified  by  the  governor  of  tbe  stale  to  have 
been  constructed  in  Ihemode  required  by  Cod- 
xreas.  The  result  of  this  view  is  tbat  tbe 
Secretary  of  tbe  lolerioi  wsn  without  sulborlty 
to  isiue  patents,  except  For  the  Qve  sections  of 
ten  consecutive  miles  each,  that  is,  for  flftj 
miles  of  constructed  road  certified  by  the  jtov- 
•nOT  of  tbe  state.  Thesiate  could  not,  without 
completing  the  road,  or  causing  It  to  be  com- 
pleted, demand  patents  on  account  of  tbe 
eonstrucllou  of  less  than  a  section  of  ten  con- 
secutive miles.  This  was  the  view  taken  by 
Becreiary  Lamar,  who  uld  that  "a  careful 
coQslderaiion  of  tbe  KraDtlng  act  convinces 
DW  that  there  la  no  authority  of  law  for  patent- 
log  any  lands  on  account  of  tbe  rii  and  a 
Siaiter  miles  of  road  (Immediately  north  of  Le 
•n],  and  tbat  no  lands  have  been  earned  by 
tbe  construction  thereof."  6  IT.  S.  Land  De& 
Bl. 

4.  Another  oonlenlton  Is.  (hat  upon  tbe  Is- 
talnf  of  the  palenti  of  1873  and  18TS  to  the 
S04]state  for  the  use  and  beupflt  *ot  tbe  rail- 
road company,  tbe  title  vested  absolutely  In  tbe 
company,  and  the  lands  were  thereby  freed 
from  restraints  or  alienation,  from  conditions 
•nbsequent.  or  from  liability  to  forfeiture.  In 
■npport  of  this  contention  reference  Is  made  to 
fliAu  v.  Orrgon  &  0.  R.  Co.  136  U.  S.  ftSS,  671, 
•78,  877  [85:  805,  806,  808];  Van  Wyek  v. 
KnetaU,  106  U.  8.  860  [27:  201];  Wi»eoniin 
Cent.  R  Co.  v.  iVtM  Ooanly.  138  U.  8-  486 
[SB:  6871;  Deieret  Land  Co.  v.  Tarpq/.  149  0. 
8  «1  [8S.  9901;  St.  Pnitl  d>  P.  R.  Co.  v. 
Mvtitern  Pae.  B.  Cb.  189  U.  8. 1. 6  [86:  77,  79]. 
But  these  are  cases,  as  an  examination  of  them 
will  show,  in  which  the  grant  was  directly  to , 


the  railroad  company,  or  In  which  the  Act  o( 
Congress  required  that  the  patent*  for  landa 
earned  should  be  Issued,  not  to  tbe  state  for  tbe 
benefit  of  tbe  railroad  company,  but  directly 
to  tbe  company  itself.  In  the  case  now  before 
u*  tbe  statute  directed  patents  to  be  issued  lo 
tbe  Slate  for  the  benefit  of  the  company.  So 
that,  until  tbe  stete  disposed  of  the  lands,  the 
title  wasin  It,  a«  trustee,  and  not  In  tbe  railroad 
company.  Sehulei^rg  t.  Harrinuin,  88  U.  S. 
21  Wall.  S9  [SS:  EMI:  lokt  Suptrior  JSiUp 
Gtnal  KALOo-y.  Oanningham,  105  U.  %. 
872  [89:  189],  8ee  aleo  MeOrtgor  A  M.S.  Co. 
V.  Brvan,  89  Iowa,  656;  Stouz  Oitu  A8t.  P.R. 
Co.  V.  Oteeola  County,  48  Iowa,  821.  In  the 
case  last  named  the  Siouz  Cl^  company  wae 
relieved  from  the  pavmentof  taxes  upon  some 
of  tbe  lands  palenled  to  thestale  for  It*  benefit, 
upon  the  ground  that  the  legal  title  was  la  the 
state,  and  the  lands,  for  that  reason,  were  not 
taxable.  Tbe  question  is  altogether  different 
from  what  It  would  be  If  patents  for  these  lands 
bad  been  Issued,  or  If  the  state  bad  conveyed 
them  directly,  to  that  company. 

S.  Tbe  company    also    coiiiends  that  any 

calculation  of  the  quantity  of  lands  that  the 

lilroad  company  was  entitled  to  receive,  on 

xwunt  of  constructed   road,   duly  certified, 

usl  be  on  the  basis  that  It  was  entitled  to 

lands.  In  lieu  of  those  awarded  to  (he  HIIwhu- 

compsny  In  the  common  place  limits  of  the 

Intersecting  road*.     In  this  inlerpretalion 

of  the  statute  we  cannot  concur. 

Tbe  rule  Is  well  settled  that  when  lands  are 
BTantedby  acts  of  Congress  of  tbe  same  date,  or 
by  tbesameAct.toaid  lo'the  coast  ruccioo[;i0S 
^t  two  railroad*  that  mutt  neceesailly  IntL-rsect, 
<r  which  are  required  to  intersect,  each  grantee 
— the  map  of  dedaile  location  having  been 
filed  and  accepted — takes,  as  of  tbe  date  of  tbe 
grant,  sn  equal  undivided  moiety  of  the  lands 
within  tbe  conflicting  place  limits,  without 
regard  to  the  time  oftbe  location  of  the  m- 
apective  lines.  Siovx  Oitg  A  8t.  P.  B.  Co.  v. 
Chieago,  M.  A  St.  P.  R.  Co.  117  C.  8.  406,  408 
[29:  828.  9291;  St.  Paul  *  0.  B.  Co.  r.  Winona 
<£  St.  P.  ft.  a>.  118  U.  8,  720,  727  [38:  872. 
8741:  Miuo'iri.  K.  A  T.  B.  Oo.  v.  Kanttu  Pae. 


, ._.  66]:  OnnneU  v.  Chieago,  R.  1.  dt  P.  R.  Co. 
108  U.  a  789  [26:  456].  In  Donahoe  v.  Lak* 
Superior  Ship  Canal.  B  A I  Co.  IM  U.  8.  387 
[39:  194].  this  court  said:  "Tbe  rule  Is  tbat 
where  two  llnesof  road  are  aided  belaud  grants 
made  by  the  same  Act,  and  the  lines  of  those 
road*  croa  or  intersect,  the  lands  within  the 
'place'  limits  of  both,  at  the  crossing  or  inter- 
section, do  not  pass  lo  either  company  In  pref- 
to  the  other,  no  matter  which  line  may 
located  or  road  built,  bul  pass  in  equal 
undivided  moieties  to  each." 

The  grant*  for  tbe  Sioux  City  and  Milwaukee 
road*  were  by  the  same  Act.  Of  the  granted 
seciioDS  in  place  limits  common  to  both  rosd*. 
each  company,  having  filed  Its  map  of  definite 
location,  took,  as  of  the  dste  of  the  rraot,  an 
equal  undivided  moiety— no  more.  The  equal 
undivided  rooiely  granted  for  one  road  was  not 
granted,  nor  could  It  be  used,  for  the  other 
road,  Congreatknew,  when  It  passed  tbe  Act 
of  1864.  that  there  would  be  an  overlapping  ot 
-•-"  limits  at  the  required  point  of  Intersection 
»»  v.  8. 
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•f  tb«  two  n»d>.  And  Ibe  Sioux  Clt;  com- 
puiy  wben  It  accepted  the  benefit  of  the  grant, 
Koew  thil  Buch  mnst  be  ibecaie.  As  the  Act 
did  not  profide  for  b  ielectlon  of  laods  for 
dtherTOU,  00  account  of  tbe  uodlvided  molet; 
of  place  land*  granted  tor  the  other,  we  maj 

not  usume  tbBt  the  rigbt  lo  inch  •election 

iDieoded  to  be  reserved.    Lands  lost  '~ 


OJk  loBt — •namely,  the  gndiiided  moiety 

(ETBDted  and  Bubeequently  awarded  to  the  Mil- 
waukee company  out  of  the  common  place 
Ifmita — were  nerer  granted  for  the  Sioux  City 
road,  but  were  sranted  for  the  McGregor  or 
Milwaukee  company. 

Tbla  question  waa  eiamfned  In  1887  wltb 
great  care  by  Secretary  Lamar.  The  claim 
was  made  before  hltn  by  tbe  Sioux  City  and 
llie  Milwaukee  companieB  that  each  was  enti- 
tled to  iodemnity  (or  the  lands  which  it 
claimed  to  have  lost  by  reason  of  Ibe  grant  for 
lilt  otber  company  of  an  equal  undivided  moi- 
ety wltbln  the  conflicting  place  limits.  The 
SMietary  mid:  "  I  am  uuable  to  conclude  that 
aucb  was  the  intention  of  Congress  in  making 
the  grsDL  To  say  that  it  was  would  be  to  say 
to  effect  tbat,  in  so  far  as  the  leciDile  limits  of 
tbe  two  grants  overlap,  tbe  purpose  of  the 
granting  Act  was  to  make  what  would  amouut 
to  a  double  grant.  Each  company  got  a  mol- 
iety  of  tbe  lands  In  odd-numbersd  sections 
wliblo  tbe  common  granted  limits.  Now, 
■bould  there  be  allowed  lo  each  company  in- 
demnity for  Ibe  moiety  lost  by  grant  to  tbe 
otber,  B  quantity  of  land  equivalent  to  all  tbe 
odd  and  even  numbered  sections  In  said  com- 
mon granted  limits  would  be  passed  under  the 
nanting  Act.  This,  I  Ihtok,  could  not  be 
jiiBtifled  by  any  proper  coDstruction  of  the 
Act.  Dor  can  I  conceive  It  to  have  been  in- 
tended by  Coogreaa.  The  grant  was  ot  a  moi- 
ety for  each  road  within  the  common  granted 
Jimlta  of  both  roads.  This  accords  wiih  tbe 
Tiew  expressed  by  the  Supreme  Court  in  tbe 
case  of  St.  Paul  A  B.  C.  R.  Oo.  v.  Winona 
dsSt.P.  R.O0.  nan.  8,  720  [28;  872].  Either 
tbiststrue,  or  Congiessby  the  same  Act  mice 
■tranled  Ibesame  lands.  To  say  that  It  did,  or 
Intended  lo  do,  Ibis,  would  be  to  say  that  ft 
acted  unreasonably,  or  without  a  proper  un- 
detstanding  of  wbat  it  was  dolog.  Now, 
bIdcc    Indemnity   Is    allowed    only  for  lands 

Snted  and  lost  from  the  grant,  and  since  in 
common  ten-mile  litnits  of  these  two  roads 
only  a  moiety  waa  granted,  It  follows  (hat 
neither  company  has  any  Irgal  claim  for  in- 
demnily  on  account  ot  the  moiety  granted  to 
the  other."     6  V.  S.  Land  Dec.  S4,  63. 

6.  In  the  light  of  these  principles  we  come  to 
tbe  practical  question  presented  for  detcrniin- 
367]  atlon,  namely,  whether  the  'Sioux  Cit;i 


baa  received  as  much  ot  tbe  public  lands  as  it 
WBSCDtitled  lo  receive  nnder  tbe  Act  of  1304. 
Tbls  is  entirely  a  matter  of  figures. 

As  heretofore  Bbown,  the  &late  patented  or 
eerttSed  lo  the  railroad  company  822,413.81 
Ifi9  U.  fl. 


acres  out  of  tbe  407,87081  aerea  patented 
by  the  United  Slates.  We  have  seen  that 
of  tbe  822,412.81  acres  so  transferred  lo 
tbe  company,  41,687.52  acres  were  ukeo 
from  tbe  Sioux  City  company  and  given  to  tb« 
Milwaukee  company  by  tbe  decree  of  tha 
circuit  court,  parsuant  to  the  mandate  of  Ibli 
court  tn  aioax  Oils  A  St.  P.  R.  Co.  v.  CA'tago^ 
M.  <t St.  P.  R.Co.nlV.  a.  Vie  [29:S2S\.  Thl^ 
as  has  been   itated,  left  tbe   Sloui   City  com- 

Goy  wltb  title  to  280,T2fi.3&  acres,  which  It 
s  disposed  of  or  sold,  and  about  which  no 
gueatlon  la  made  fa  ibts  case  by  the  Cntted 
States. 

Wastbe  company  entitled  to  a  lazier  quan- 
tity ot  lands  on  accouut  of  tbe  fifty  miles  of 
road  cerltfled  by  the  governor  ot  Iowa  to  haw 
been  properly  consirucled? 

We  have  said  that  the  Sloui  City  com- 
pany was  only  entitled  to  the  aectiooa  as  sur- 
veyed and  as  they  appeared  on  the  public  rec* 
otas,  whether  ibey  contained  more  or  leas  than 
641)  acres  each.  Upon  examinatioD  of  the  cer- 
tified list  of  lands,  baled  on  iht  diagram  origt' 
nnlly  furniihed  by  the  raitroai  eompany  to  tht 
Secrttaryof  fA^/nfmor  and  transmitted  by  tha 
Oeneral  L«nd  Olflce  to  tbe  local  land  office  on 
tbe  Setb  of  August,  1867.  it  is  found  that  tba 
actual  area  of  tbe  odd-numbered  sectlooi 
within  tbe  placelimita  of  tbe  Sioux  City  road. 
exetiiding  odd  numbered  acctioos  wilbin  the 
conflicting  place  limlls  of  the  two  roads,  con- 
tained only  247. 476. 8G  acres;  and  tbe  actual  area 


706.20  acres.  Of  the  latter  quaolity.  one  halj, 
or  39,852.64  acres,  belonged  to  the  Milwaukee 
company  as  iu  equal  undivided  moiety  of  the 
landa  in  tbe  common  place  limits.  Appa^ 
enlly,  Iherefore.  if  Ibis  diagram  be  lakeu  as  a 
bB9ls  of  calculation,  tbe  railroad  company 
could  have  earned,  on  account  of  the  fifty 
milesot  constructed  road,  only  247,476.86  acre* 
outside  of  the  confllctiog  'place  limits  [368 
and  3S.S52.64  acres  within  such  limits;  In  all, 
282,82D  49  acres,  or  2,101.31  actea  more  than 
tbe  280,725.39  acres  actually  received  by  It, 
Bod  about  which  no  question  fa  here  made  by 
tbe  government. 

But  there  are  exhibits  fn  tbe  case  mada 
part  of  tbe  agreed  slatemenl  of  facts  that  lead 
us  to  a  different  result.  In  1887  the  Commit- 
^oner  of  tbe  Land  Office,  having  before  bim 
the  question  ot  how  much  of  tbe  public  lands 
the  Sioux  City  company  was  entitled  to  re- 
ceive, caused  au  accurate  measuremeot  lo  be 
made  of  tbe  area  ot  the  odd-numbered  aeo- 
tlous  and  parts  ot  sectiona  lying  within  Ibe 
grant  made  by  the  Act  of  May  12,  1864,  for 
the  coDStrucllon  of  the  Sioux  City  road.  The 
record  shows,  if  that  measurement  be  regard- 
ed, that  within  tbe  common  place  limits  ot 
Ibe  two  roads  there  were  only  69,825.99  acres, 
of  which  the  Sioux  City  Company  was  enti- 
tled to  one  half,  nr  84.91299  acres,  and 
that  outside  of  Ibe  conflicting  limits,  and 
within  the  place  limits' of  tbe  Sioux  City  road, 
there  were  only  246.807.41  acres.  So  that,  oa 
tbe  basis  of  the  measurement  of  1887,  tbe  com- 
pany could  bare  earned  for  tbe  Sfty  miles  ot 
cerlifled  road  only  278,720.40  acres,  tbat  la, 
less,  by  3.004.69  acres,  Ihan  ft  has  actuaUy  M- 
caived  and  bolds  or  has  sold. 
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Tbe  mnlt  1b  lliit  If  the  dlafrram  furnbbed 
by  therailroid  compao;  la  1887  be  followed, 
l£e  Sioiuc  air  compan;  l«  eTililled  to  3,104  33 
acTM  Id  addilloD  to  wbHt  It  has  received; 
Kbereai,  tf  the  meHuremeut  of  I8ST.  made  un- 
der tbe  dltecIloD  of  tbe  Lund  Office,  be  ac- 
cepted, that  compau;  bas  received  3,004.h9 
acreBmore  than  abould.  In  any  caae,  bare  been 
awarded  lo  ft. 

We  are  of  opinion  Ibat  (be  roeasuremeiit  of 
1887  aboiild  be  taken  at  tbe  basla  for  determin- 
ing tlie  area  of  tbe  odd  oumbered  teclion* 
wltbla  place  liiiiiia.  In  the  agreed  itaiement 
of  facts  rrrerence  1«  rnude  to  a  lUI,  certified 
from  Ibe  General  Land  Office,  of  tbe  odd  num- 
bered sections  and  parlsof  sections  1  ring  nilbln 
the  c^nliieling  place  limits  of  the'Sioui  City 
and  Milwaukee  Toads,  aod  It  Is  agreed  that  that 
list  Is  correct,  according  to  the  limits  laid  down 
on  (be  map  of  1887.  "and  coireclly  sbowa  tbe 
area  of  eacb  of  said  tracts."  In  tbe  agreed 
S60]*siaiemeDlof  tacit  reference  ii  also  made 
to  another  list,  cerlifled  from  the  General  Land 
Office,  aod  It  It  staled  to  be  a  correct  lint  of  the 
odd  numbered  sections  and  pnrts  of  sectioaa 
wilhln  ILe  place  llmOa  of  tbe  Bionx  City  road 
ouiafde  of  the  conflicting  limits  "and  the  areas 
thereof,"  as  defined  and  certified  on  tbe  man  of 
1887. 

These  lists  were  objected  to  by  tbe  railroad 
company  aa  Immatenal  and  Irrelevant.  Bui 
we  do  not  perceive  any  good  reaaon  why  they 
are  not  competent  aa  evidence,— aa  much  so  aa 
tbe  diagram  of  1807  and  the  lisla  based  upon 
it.  Surely  it  vat  competent  for  tbe  land  office. 
when  deiermlning  whether  the  Sioux  Cily 
company  wat  entitled  to  addliional  lands,  to 
ascertain,  by  careful  remeasuremcni,  the  exact 
area  of  the  odd  numbered  seciiona  covered  by 
tbe  grant  of  18M,  and  thus  detenu ioe  wbeiber : 
tbe  map  furnished  by  tbe  railroad  company  in 
1807  was,  In  all  respects,  accurate.  By  exam-  i 
ining  tbe  maps  of  1867  and  1887  It  waa  easy  to 
perceive  In  what  particulars  tbey  diSercd; 
and,  by  proof,  to  show  which  was  correct. 
But  the  defendant  look  no  proof  to  diKcrcdit  | 
tbe  map  of  1S87.  end  rests  this  part  of  tbe  case  , 
upou  the  general  proposition  that,  after  the 
lapse  of  so  many  years,  tbe  cciurl  should  base  i 
111  decree  on  the  map  of  1867,  which  was  ar-  ] 
cepted  by  tbe  governroent  and  was  not  qnei- 1 
tioned  until  the  measurement  of  1887  was 
made  by  the  General  Uind  Office.  TbU  view  , 
U,  of  course,  entitled  to  great  weiiiht,  and  . 
might  be  arcepied,  if  the  delermination  of  this 
question  of  evidence  and  the  acceptance  of  Ibe  ' 
measurement  ot  1887  would  affect  the  rights! 
of  third  parties  to  specific  lands.  Tbe  matter  | 
to  be  ascertained  Is  tbe  number  of  acres  In  each  I 
one  of  certain  sections,  tbe  exterior  boundaries  i 
of  wbicb  are  not  in  diapule.  Now.  it  would 
aeem  Ibat,  as  between  the  United  Stales  and 
tbe  rsllroad  cbmptny,  and  for  the  purpose  ot 
ascertaining  the  quantity  lo  acrea  of  public 
lands  which  the  company  earned,  or  could 
have  earned,  oo  account  of  the  construction  of 
the  50  miles  of  toad.  Ibe  lat^t  official  measure- 
ment of  tbe  area  of  tbe  granted  limits,  nol 
charged  to  have  been  fraudulently  made,  may 
be  accepted  at  the  beat,  if  not  conclusive,  evi- 

II  It  taid  Ibat  acoDtrary  view  was  announced 
370]  Id  Uniltd  •State*  v.  Haneotk^^  U.  & 


198,19S[88:  601,608].  That  waa  a  suit  to  art 
aside  a  patent  baaed  upon  a  decree  confirminc 
a  claim  to  certain  lands  within  specified  bouiif 
arles.  The  court,  following  pretioua'dedsiona, 
held  Ibtl  "when  a  decra  gives  Ibe  boundarJM 
of  the  tract  to  which  the  claim  is  conflrmed, 
with  precialon,  and  ha»  become  final  bi/  ttipiila- 
lion  oftk«  United  fhaift,  and  ine  viitfidraKal  o^ 
iMrapptol  ther^rom.  It  is  conclusive,  not  only 
on  the  question   of   title,  but  also   as   to   Iba 


Ibat  nothing  wc  have  said   is  ii 
the  principle  settled  In  it. 

Our  conclusion,  then,  ia  that  Ibc  Slous  Qtr 
company,  having  failed  to  complete  the  entlrt 
road,  for  tbe  construction  of  which  Conncst 
made  the  grant  in  question,  was  not  entitled  U> 
the  whole  of  tbe  landi  granted,  but,  at  most, 
only  to  one  hundred  odd-numbered  seclloDa — 
as  tliose  sections  were  surveyed ,  whatever  their 
quantity — for  each  section  of  leu  conieculin 
miles  constructed  and  etrtified  by  the  goreruor 
of  the  ilate;  and  that,  according  to  Ihu  meas- 
urement of  1887,  which  la  acccpied  as  tbe  basla 
of  cnlculaiioo,  tbe  railroad  company  bad,  prior 
to  tbe  Inatituilon  of  tbia  suit,  received  mora 
landa,  on  account  of  the  fifty  miles  of  con- 
structed road,  certified  by  tbe  governor,  than 
I  It  was  entitled  to  receive.  Under  this  view.  It 
I  is  unnecefsary  to  Inquire  whetlier  tbe  parilcn- 
j  lar  lands  here  in  dispute  should  nol  have  lieen 
BS-aigned  lo  the  company,  raiber  than  other 
lands  conlnlning  a  like  number  of  arret  that 
I  were.  In  fact,  transferred  to  it,  and  which  can- 
not now  be  recovered  by  the  United  Slates  bj 
reason  of  their  having  been  disposed  of  by  ibe 
company.  If  the  cumpanv  bas  received  aa 
much,  in  quantity,  as  siiould  have  been 
awarded  lo  it,  a  court  of  equity  will  O'H  recog- 
nize lis  clnim  to  more  In  whatever  shape  tlw 
clslm  is  presented. 

It  is  proper  to  say, in  (bis  connection,  tbat  the 
United  States,  In  its  bill,  alleges  thai  Ibe  excett 
of  lands  received  by  tbe  company  was  1  .tiSH.tR 
acres.  We  have  found  the  excess  to  be  2.004.80 
seres.  The  bill  hIso  slates  that  Ibe  lands  In 
Dickinson  and  O'Brien  counties, bete  in  di^nula 
aggregHle  29,878.83  "acrea,  and  so  the  de  [37 1 
cree  below  assumes.  The  amount  appears  lo 
be  21.092.18  acres,  and  it  wat  so  staled  by 
Secreiary  Lamar.  6  U.  8.  Land  Dec.  68. 
But  these  differences  are  Immaterial  on  the 
present  appeal,  for  we  adjudge  that,  although 
the  lands  in  dispute  were  piilenled  to  the  stale 
for  Ibe  use  and  benefit  of  ihe  Sioux  Clly  com- 
pany, the  latter  is  not  entitled  In  any  of  Ibero, 
whatever  may  be  Ihe  aggregate  quaolliy  of 
acres.  It  Is  nol  claimed  hy  llie  company  that 
any  of  these  lands  coQKtitutc  a  pan  of  thuce 
actually  certified  lo  It  by  the  slate. 

7.  The  last  coDleniioD  of  the  appellaota  Ii 
that  tbe  claim  of  tbe  United  Slates  ought  not 
to  prevail  against  the  iruMcesin  ibc  morlgagca 
executed  by  the  railioad  company,  and  wbicb 
constitute  tbe  only  security  for  honn  fide  bold* 
ers  of  bonds  secured  by  those  moitgwges.  Tbe 
first  of  these  mortgages  was  executed  Aumist 
1,  I87I,  before  atiy  innds  were  paiented  to  the 
slate,  and  before  the  railroad  company  bad 
commenced  tbe  con«lruclloD  of  Us  road;  the 
aecond,  oo  tbe  20tb  day  of  February,  1881,  long 
...        159  i:.  S. 
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■fWr  tbe  Iowa  legttlature— which  bid  author- 
ity, under  the  Act  o(  1S84,  to  dispose  of  tuids 
not  caraed— had  declared  the  retumptfon  by 
theaiuie  of  the  title  to  alt  landa  pittciited  to  Ibe 
UaieuDderibe  Aclof  CoDgreaa,  andnoteained, 
aod  more  tban  flfleea  yean  after  the  railroad 
company  Bccepied  the  act  of  the  stale  that  con- 
(cmd  upon  It  the  beoeOla  of  tbe  graDt. 

In  reference  lo  tbU  claim  by  ibe  trustees  Id 
tboae  innrtEHges. — assuming  that  Ibey  proper- 
ly repteaent.ln  this  maller,Ibe  holders  of  bonds. 
— it  la  aufflcieot  to  say  that  the  Secieiary  of 
the  Islertor  was  wilhout  autboriiy  to  Issue  aoj 
patents  to  the  alate  for  the  use  and  beDefit  of 
Ibe  railroad  company, except  fortheflfty  miles 
of  load  certtSed  oy  tbe  Kovernor  to  bave  beeo 
conatrudad  In  tbe  manner  required  by  tbe  Act 
otCongnm.  Tbe  trustee*  and  all  bolders  of 
bonda  secured  by  ihe  mortgages  were  bound 
to  know  tbe  ezteoioltbe  Secretary's  auiboriiy 
nndcr  the  Act  of  Ongresa  The  utmost  Ibnt 
tbe  trostees  could  claim  it  Ibal  tbe  mongages 
covered  one  hundred  •ections  Tor  each  tea  c(io- 
tecutive  miles  of  road  certified  by  Ibe  governor 
of  Ibe  slate  to  have  been  properly  conilrucled. 
Lands  lo  that  ezlent  have  been  recelTed  by  tlie 
S72]*compsny.  The  8S,4ST.40acres.of  which 
tbe  lands  In  dispute  were  part,  and  which  ra 
malned  wlih  tbe  stale  afler  Iratisferrlng  to  tbe 
company  823,412.81  acres  of  the  407.B70.ei 
acres  patented  to  the  state  for  tbe  tise  of  the 
company,  were  not,  and  could  not  legally  have 
leen,  coTered  by  "the  morteage*. 

Upon  Ibe  grounds  slalrd  io  Ibis  oplninn,  we 
adjudge  that  tbe  decree  below  did  not  preju 
dice  any  rlghi  of  Ihe  appellants,  or  of  eitbcr 
M  tbem,  and  It  is  therefore  affirmed. 


UNITED  STATES,  Siocx  Citt  &  St.  Paitl 
Railhoad  Com r art.  Eliab  F.  Drabe,  and 
AiiHES^jT  H.  Wilder. 

(Bee  8.  C.  Reporter^  ad.  SliSn.) 

Eitopptl  bg  Judgment. 

A  decree  In  aaalt  belweao  two  rallniad  oominnles 
thai  oeitalD  Janils  within  ttie  confllctlDK  piRoe 
Umlla  of  the  two  roads  were  Riameil  br  Con- 
gress In  aid  or  tbe  oonatiucilOD  or  the  road  ol 
one  of  such  comiiaDiM.  and  DOt  <□  aid  of  the  oon- 
StnicMon  of  tbe  road  of  tbe  other  compaDy,  e*- 
topa  the  latter,  ic  t  ribeeqiienl  null  bj  It  afralnet 
tbe  UDlted  Btates,  brouKbt  after  tbe  United 
Btaiee  had  legtUj  reacquired  title  tn  Ibe  lands 
Bgaloat  tbe  former  companT.  by  reason  of  1u 
(allure  to  oonstruct  lis  road,  from  makloc  aar 
claim  to  auch  lands. 

[No.  47.1 
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trict  of  Iowa  in  favor  of  Ibe  Unllcl  States 
and  dismissing  the  cross  bill  of  the  Chicago, 
Uilwaiihee,  &  St.  Paul  Railway  Company,  and 
establishing  the  title  of  the  United  Stateau 
againsl  the  Milwaukee  Company  to  certain 
landa.    Affirnud. 

Tbe  facts  are  stated  in  the  opfoioD. 

Mr.  W.  H.  Horria  for  appellant. 

Meur».  J.  H.  DlcUaaon,  Asaiatanl  At- 
torney General,  for  tbe  United  Siatea. 

Mr.  Oeor^e  B.  Yoanf  for  Biuuz  City  A 
Bt  Paul  Itallroad  Company. 

Mr.  WiUiam  Lawrenee  for  the  homestead 
and  pre  emptioD  claimants. 

Mr.  Jmtiee  HvUtn  delivered  the  [378 
opinion  of  tbe  court: 

After  the  clrcoii  court  had  announced  ita 
conclusions  In  Ibe  rase  of  Sioux  City  A  St.  R 
R  Co.  Y.  IjnUtd  Statu,  Just  decided,  ibe  Mtl- 
watikee  company  obiained  leave  to  Intervene 
as  a  defendant,  and  by  cron  bill  assrrt  Its 
right  to  tbe  lands  in  DickitiaoD  and  O'Brien 
couDllea,  origlDallv  patented  to  ibe  aiaie  of 
Iowa  for  Ibe  use  of  tbe  Sioux  CItv  ft  St.  Piiul 
Rsiiroad  Company,  and  within  the  eojifflieting 
place  iimiU  of  the  two  rood*,  but  which  Ibe 
state  held  and  never  conveyed  lo  that  com- 
pany, and  which  tbe  court  below  found  lo  be 
the  properly  of  Ibe  United  Slates  aa  agiilnut 
the  Bioux  City  company  and  the  iroaieea  In 
Ibe  mortgages  executed  bv  It. 

Such  a  cross  bill  was  flfed  befora  the  entry 
in  the  court  below  of  a  final  decree  on  Ih'e 
original  bill,  and  the  cauxe  was  left  undeter- 
mined as  to  the  dslms  asserted  by  the  Mil- 
wankee  company  Id  Its  cnws  bill. 

Benjamin  Olstio,  Peter  Anderson,  and  olberi, 
parllea  defendant  In  the  orlctnal  suit.  Inter- 
vened, with  leave  of  the  court,  aa  defendanta, 
and,  by  a  cross  bill  aeainat  the  Milwaukea 
company  and  tbe  SIouz  City  comnanj,  aa- 
tertnl  rights  to  porllonsof  the  lands  In  conlro- 
versy — having  fettled,  they  alleged,  on  auch 
lands,  under  Ibe  laws  of  ilie  United  Btate*,  be- 
tween tbe  years  Itmi  and  1S87,  and  made  valu- 
able ImprovemcnlB  thereon. 

Tbe  United  States  naawered  tbe  cross  bni  of 
tbe  Milwaukee  company,  and  also  filed  an 
amended  bill,  in  which  it  prayed  that,  by  flnal 
decree.  Its  title  to  the  lands  awarded  to  It  by 
the  orif^Dftl  decree  as  against  tbe  Sioux  City 
company,  be  established  and  quieted  u  agalnit 


the  cross  bill  ot  Olson  and  other*  was  dls 
missed  without  prejudice,  Tbla  was  done  be- 
cause the  pleadings  prcaeuted  no  Issue  aa 
between  the  seltlera  and  tbe  United  States;  the 
cross  bill  of  the  aetilers  being  against  the  rail- 
road companies  only. 

•We  are  of  opinion  that  the  appellant  [^74 
has  no  reason.  In  law,  lo  complain  of  the  decree 
of  the  circnit  court. 

Although  the  Act  of  Hav  19,  ISU,  would. 
If  its  title  alone  were  consulted,  furnish  • 


slight  jrround  tor  tbe  contention  that  the  ob- 
ject of  tbe  grant  therein  was  to  aid  tn  the  cOD- 
aiTuciioa  of  "a  railroad."  ita  provlalons  plainly 


ovCi)l>^Ic 


Sdpbbu  Coort  or  tb*  Ukited  Stitk& 
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one  Fxtending  from  Sioux  CII7  lo  the  Hlane- 
Mt«  lioe;  the  other  from  South  HcOreeor,  by 
k  BBintd  roule,  to  «  point  ot  tal«rteciioD.  In 
tbe  oouutj  of  O'BrleD,  with  the  Slouz  CHy 

The  grant  wu  of  every  alternate  wclioo, 
de«lOTBied  by  odd  oumben,  for  icn  secLions  in 
KfdtD.  "on  each  tide  of  uld  roadi."  and, 
tberefore,  for  the  beneBt  of  the  roads  *epa- 
ntelf .  Aj  decided  In  the  other  case,  no  part 
of  the  UodB  uranled  In  old  ot  tbe  oooatruclion 
of  one  road  could  be  applied  in  aid  ot  Ibeother 
toad.  Tbe  Act  la  to  be  inlerpreted  as  If  Coo- 
grrss  by  one  Act  made  a  grant  to  the  state  In 
ltd  of  tbe  conttructioD  of  Ibe  Sloui  Oily  road 
on  the  route  destgoated,  aod,  by  aoolber  and 
separate  Act,  paued  at  the  same  time,  made  a 
mnt  10  tbe  ilnte  In  aid  of  the  construction  of 
tbe  oiberroad  from  South  McGregor  to  a  point 
of  lotcrKCtlon  wilb  tbe  Sioux  City  rotd. 

It  apprarrd  to  tbe  orlglnnl  case,  and  appears 
ta  tbe  present  case  made  bj  tbe  cross  bill  of 
tbe  Milwaukee  road,— and  dongress,  in  reqait- 
tog  an  jntersecttoD  of  the  two  roatls,  must  niTe 
anilclpated  snch  a  condition  of  tbiogs. — that 
because  of  tbe  conflict  between  the  tno  Ktants, 
h  nas  Impossible  to  set  span  for  each  road 
e*ery  alternate  odd-cumbered  Kctlon  for  ten 
seciicna  In  vidtb  od  eacb  side  of  every  psrt  of 
Its  located  line.  Consequently,  in  the  suit 
broagbt  against  tbe  Sioux  Ciiy  company  by 
the  Milwaukee  company  ss  the  last  Bucceasor 
lo  tbe  UcOregor  Western  Iteltrosd  Company, 
1^  a  flnal  decree  filed  pnnuant  to  the  dtreo 
Uou  glTCD  by  this  court  in  .Siauz  Oil!/  &  St.  P. 
B.  Oo.  T.  Chieaao,  M.  A  Hi.  P.  JR.  Co.  117  U. 
8.  40e  [30:  928J.  tbe  lands  within  the  conflicl 
tng  llnea  were,  prior  to  the  Institution  of  the 
present  lult,  partitioned  between  tbe  two  com 
panles, 

Tbeclalmof  the  Milwaukee  company  now  l<>, 
STSllbxt  it  Is  •entitled,  under  the  Act  of  May 
IS.l^.to  tbe  lands  InvolTed  in  tbe  prcf^ent  con- 
troversy, althongb  by  Ibe  decree  In  Hioax  City 
<««  P.  atfc.  vXIAiraso,  A  *S(.  P.  RCi>,,and 
wblch  Is  concloslve  tietween  those  companies, 
they  bsve  been  witbheld  from  it  upon  the  spe- 
cific grouDd  tbat  tbey  nere  never  gmnied  by 
Confess  to  eld  In  the  construction  of  tbe  Mc- 
Gregor or  Milwaukee  road,  but  were  granted 
In  aid  of  the  oonstniciion  of  tbe  Bloux  City 
n»A  and  for  no  other  purpoee.  If,  as  matter 
of  law  and  fact,  tbeae  lands  were  never  granted 
for  Ibe  benefit  of  the  Milwaukee  road,  but 
were  granted  In  aid  of  the  construction  of  the 
8I0UX  City  road,  and  for  00  otber  purpose, 
tbey  conld  never — consistently  with  Ibe  Actof 
Conrrres—  have  been  used  by  the  stale  for  Ibe 
beneiit  of  the  Milwaukee  road.  Sioux  Oifg  S 
Bl.  J'.  H.  Co.  V.  Utiitfd  au>te$.  atiU.  ITT. 

It  Is  therefore  of  no  concern  to  the  Milwau- 
kee company,  aa  tbe  successor  In  right  of  tbe 
McGregor  company,  wbat  wasdone  nlib  tbem 
bj  tbe  Bitte,  nor  whether  tbe  United  States 
legally  reacquired  title  to  them  as  against  tbe 
Stoux   City  company.     It  Is  in  no  position  to 

Siieslion  the  decree  on  tbe  original  bill  enlsb- 
Ibing  tbe  title  of  tbe  United  Stales  as  against 
tbe  Sioux  City  company,  and  It  Is  estopped  by 
Ibe  decree  in  the  suit  nhlcb  it  brought  to  mnke 
■Of  claim  whatever  to  these  lands.  If,  as  has 
be«n  concluslvelr  adjudged,  tbe  Milwaukee 
Bompany  was  without  title  or  claim  u  against 
t90 


tbe  Bloux  City  company,  no  rights  could  snt>> 
aequently  accrue  to  it  by  reason  of  the  deem 
declsrlng  tbat  these  lands  reverted  to  Ibe 
United  Slates  by  reason  of  the  failure  ot  tbe 
Sioux  City  company  and  of  the  stale  to  god- 
struct  the  road  over  tbeenllre  route  from  8I0UX 
City  to  the  Minnesota  line.  As  these  land* 
were  set  apart  exclusively  tor  the  coostructlon 
of  the  Sioux  City  road,  no  failure  to  conslruct 
tbat  road  by  the  state  or  by  the  corporatioe 
charged  with  the  duty  of  building  it,  could,  la 
any  csse.wjlhout  Ibe  assent  of  CongTMS.  justify 
Ibeir  being  applied  In  aid  of  tbe  constnictloD 
of  another  and  distinct  rosd. 

Thedefendantreata  its  claim  in  part  upon  tfaa 
actof  Ihe  Iowa  legislatureot February  27,1878, 
cbap.  SI.  Bythatact'tbestate  resumed  |S76 
all  landa  and  rights  theretofore  granted  to  Ibe 
McGregor  A  Sioux  Cily  Railway  Company. 
Ibe  Imtnedtalenucceeeor  of  tbe  McGregor  Wea;- 
ero  Railroad  Company,  aod  conferred  upon 
tbe  Chicago,  Milwaukee.  *  St.  Paul  Railway 
Companv  (which  succeeded,  in  right,  tbe  Me- 
Oregor  Sc  Sloui  City  Railway  Company)  "all 
lantis  and  rights  of  lands,  whellier  in  severalty, 
flatly,  or  in  common,  and  including  all  landa 
or  rights  to  lands  or  any  interest  Ibereln  or 
claims   (hereto,  wbelber  certified   or  not.  em- 


scribed  by  the  Act  of  Congress  hereinafter  det- 
ignaied  [tbe  Act  of  May  13.  1804],  praoled  to 
the  stale  of  Iowa  to  aid  in  ths  construcllon  ot 
a  railroad"  from  South  McGregor  lo  intersect 
with  the  road  from  Sioux  City  lo  the  Mtone- 
sota  line.  It  is  contended  that  wheo  ltbecam« 
certsio  tbat  the  Sioux  Cily  company  bad,  by 
failure  to  construct  lis  road  within  the  time 
specified  by  tbe  Act  of  Congress,  lost  it*  right 
to  the  lands,  the  slate,  to  wblcb  tbey  bad  been 
patented  specifically  for  tbe  use  and  benefit  of 
the  Sioux  Cily  roaa.  could  pass  to  llic  Cbicago, 
Milwaukee.  &  St.  Paul  Company  ibe  title  lo 
any  lands  within  the  overlapping  limits.  Ui«t 
had  not  been,  and  could  not  nor  would  not  be, 
applied  to  the  Sloui  Cltyroad. 

This  poaitlnn  cannot  tie  suslained  upon  any 
theory  Ibal  would  be  consistent  with  tbe  Act 
ol  Cooeteas.  As  we  have  already  said  In  Siouz 
aty d SI.  P  R.  Co. V.  I'nitfd SlaUt.ante.m. tbe 
grant  of  an  iqual  undivided  moiety  of  lands  in 
tbe  overlapping  Ihuii.^of  Iworoadswasaeraot 
for  Ibe  benefit  ot  eacb  road,  of  Ibe  particular 
moiety  ot  lands  deiltcated  by  the  Act  of  Con- 
grew  10  its  const  ruction,  neither  road  could 
get  the  benefit  of  the  moiety  ot  lands  granted 
for  Ibe  building  of  Ibe  other  road,  byn-asonof 
tbe  failure  of  Ibe  company  constructing  the 
latter  toad  lo  earn  it*  moiety  of  tbe  lands. 
This  results  fmm  the  explicit  declaration  by 
Congress  of  Ibe  purposes  for  which  the  landil 
were  to  be  used,  and  by  express  words,  ex- 
cluding all  others.  The  provision  that  tbe 
landa  "hereby  cranted  shall  be  disposed  of  by 
said  state  for  tbe  purposes  aforesaid  onlr, 
precludes  (be  idea  that  Ibe  stale  *could.  [377 
without  a  breach  of  trust,  apply  lands  for  the 
benefit  of  one  road  thai  bad  been  granted  to  aid 
tbe  construction  of  another  road. 

Besides,  it  Is  munifesl  fmm  tbe  face  of  Iba 
aci  of  tbe  lows  legislatureot  1878  that  tben 
was  no  purpose  to  give  the  Milwaukee  or  Ho- 
QregoT  road  tbe  benefit  of  any  lands  not  granted 
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that  act  wsa  that  "«hea  *afd  rattnwd  [tb«Hc- 
Oregor  road]  shall  have  beeo  built  and  con- 
■tructed  to  tlie  point  of  coDQCcrlon  with  the 
ffioui  Citj  A  8l  Paul  Railroad,  then  and  itacre- 
npoa  Uw  govertior  of  ttaia  itale  aball  patent 
ud  traute  to  Mid  Chlcain,  Milwaukee,  & 
6l  Paul  Railnaj  Compaov  all  the  lemainiDK 
land*  beloDgliig  to  or  embraced  in  aald  grant 
apperUtiaing  tolkeirliaa  ofrailrwid,  IncIudinK 
all  or  anr  Put  or  ntoietj'  of  the  landB  in  aald 
«Teri«ppliig  limlia  which,  by  the  temu  of  aaid 
Act  of  Oragreaa,  appertain  to  tAeir  line  ^ 
nad.''i8. 

It  baring  been  flnall;  adjudged  u  between 
the  Sionx  City  compaDj  and  the  Milwaukee 
companj  that  ibeae  laods  did  not  appertain  to 
tbe  latlar  loaid,  there  ii  no  foundation  for  asult 
tn  tbe  Hllwauhee  company  lo  compel  tbe 
United  Stalei  to  surrender  any  lille  It  may 
liare  or  claim,  however  audi  title  may  have 
been  acquired. 


LEWIS  COCNTBTMAN  vi  ai. 

(8ee&  C.  RMtuTterl  ed.  mr-VOJ 

TilU  of  railroad  wmpang  to  landt. 

A  lallroad  ooDpanr  hM  no  ioteraatlniomuota  of 
Uadi  f  ranted  to  tbe  Mate  In  truMtor  Itby  / 
OnnffreM  aa  weie  oonreyed  back  to  tbe  United 
BUtea  hr  ibe  Kate,  after  (he  oompanr  bad  re- 
eei*ed  tie  lull  oomplement  of  landi  It  waa  eotl- 
tled  to,  uoder  ibe  (rant  for  road  oonatructed 
briL 

[No.  80.] 

JrswdJpra  IB,  17, 1895.    Deeidtd  OeUibir  tl. 
18BS. 

r[  ERROR  to  the  Supreme  Court  of  tbe 
Slate  of  Iowa  to  review  a  judgmeni  of  that 
«ourt  afflrmlDg  the  Judgment  of  Ibe  Distncl 
Conrt  of  Woonbury  County.  Iowa,  In  faTorof 
defendant,  In  ceriain  coD^oltdaled  actions  of 
cleclment  brought  by  the  Sioux  City  A  Bt. 
I^ul  Railroad  Comnany  against  Lewli  Coun 
tijman  tt  aL,  lot  tne  recovery  of  landa.     AJ- 

Tbe  facta  are  stated  in  the  opinion. 
Meurt,  Oeors«  B.  Tonne  ■»<'  -f-  ^  Baan 
tor  plalDliff  In  error. 
Jrr.  H.  B.  Dkvls  tor  defendant  in  error. 

Mr.  Ju$tiei  Harlan  delivered  the  opinion 
of  the  court: 

Tbe  history  of  tbe  lands,  of  which  those 
here  In  dispute  form  a  part,  is  fully  slated  in 
Ibe  opinion  juat  delivered  iti  .'Houx  City  A  St. 


that  tbe  only  certlficslefl  given  by  the  governor 
for  thebenelltof  tbe  Sioux  City  company  wcra 
certificates  abowlng  tbe  construction  by  it  of 
fifty  miles,  or  Ato  aeciiona  of  ten  coosrcullve 
mileBeach;  tbu.in  1672 and  1878,  the  Secretary 
of  tbelnterlorcausedtobeissued  patents  10  the 
state  for  401,870.31  acres,  of  which  828,419  81 
acraa  were  certified  by  the  state  to  the  com- 
pany, tbe  state  retalnlog  witbia  its  control 
8(1.467.40  Bcreej  that  of  tbe  889,412.81  actea. 
4I.eU7.08  seres  were  awarded  to  the  Jtlilwaukee 
company,  assuccessor  Inrlghlof  theMcQre^r 
Western  Railroad  Company,  leaving  with  lbs 
Sioiis  City  380,725  »  acres  Uml  it  has  dUposed 
of,  and  about  which  no  question  la  here  madi-; 
that  out  of  the  6S.4fi7.40  acrea,  87,717.80  acres 
weTQ awarded  to  IbeHilwaukre  company;  and 
that  of  the  85,457.10  acres,  21,692.88  acres  were 
those  in  dispute  in  Si"ux  City  d:  St.  P.  R.  Co. 
\.  United  Stata,  and  26,017.88  acres  were 
formally  relinquisbed  aod  conveyed  by  the 
irovernor  of  Iowa,  punuant  to  the  act  of  tta 
Iowa  leglsUture  of  March  27,  1884.  lona 
Laws  1SS4,  chap.  71,  p.  76;  Iowa  Laws  1802, 
chap.  107.  p.  102. 

After  ihia  conveyance  by  tbe  governor  of 
Iowa,  tbe  question  aatothe  dlsposlllon  of  Ibise 
26,017.83  iicTi?s  came  up  for  consideration  in 
tbe  DcpatlmeDt  of  tbe  Interior.  Upon  U\n 
hearing  of  this  question,  Secretary  Lamar  sufd: 
"Tlie  ceitiflcation  by  Lbe  governor  under  thla 
act  was  not  made  without  an  efforton  the  pnrt 
of  the  nilroBdcompany  to  prevent  it.  Hen  at 
enjoinedbythecompany.but  tbe  Injunction  via* 
dissolved, andtbe'cerliflcatlon  followed  [37tt 
Tbe  compnny  Is  still  opposing  reasserllon  of 
title  by  tbe  United  States,  and  Is  now  here,  by 
its  president  and  by  counsel,  claiming  in  effect 
"      ■'       ^      -..-..-  y 


outside  ol  lbe  fifty-mile  terminal  limits."  Th« 
conclusion  of  CbeBecretary  is  thus  staled:  "I 
must  conclude,  after  a  careful  waminalion  of 
lbe  matter  as  presented,  that  neither  tbe  Ststo 
of  Iowa  nor  tbe  Sioux  City  &  SL  Paul  Ball- 
road  Company  ever  bad  any  title  under  the 
granting  Act  of  1864  to  tbe  lauds  In  question 
beyond  the  prima  fade  lent  title  which  would 
appear  from  tbe  face  of  the  patents,  wblcb,  ao 
far  aa  these  lands  are  concerned,  were  Improp- 
erly and  illegally  Issued.  This  title,  audi  M» 
was,  had  gone  no  further  than  the  slate,  for  It 
bad  not  patented  or  certified  the  lands  In  qaea- 
lion  to  tbe  company.  Tbe  state  having  relln- 
qulE<bed  nod  recunveyed  to  tbe  Uniled  Slate* 
such  title  as  It  bad,  I  have  no  hesitation  in  con- 
curring in  your  recommendation  that  tbe  landa 
lifled  and  conveyed  be  restored  to  enby 


entry,  as  are  other  pobllc  lands  of  tbe  UniiM 
States."    e  U.  8.  Land  Dec.  47,  58. 

By  an  order  of  the  Interior  Department  made 
August  4, 1887,  Ibese  36,017.38  acres  were  re- 
stored to  entry  under  tbe  pre  emotion,  home* 
stead,  and  timber  culture  laws  of  tbe  United 
States.  Entries  were  made  September  la,  IHST, 
as  follows:  By  defendants  in  error,  Lewii 
Countryman  and  Adam  Phillips,  respectively, 
under  tbe  homestead  laws:  and  by  defendanti 


BcniBm  CouBT  or  Thb  Ukited  Butsl 


Uons  of  ejectment  la  the  dislricl 
Woodbury  counly,  Iowh,  ipsiiiBt  IbPsepersoD«, 
Id  nbfcb  It  asserted  tliletoibe  landisoeDierMl 
by  the  -MpectiTe  defendBnlB.  By  ttipiilalion 
01  (be  parties  tbe  four  cases  were  beard  tod 
delWDnlned  together.  Judgment  in  esrh  case 
was  tendered  for  Ibe  defendant,  and  upOD 
380]*error  to  the  aupreme court  ol  lova  each 
Judgment  nas  alflrmed. 

For  the  reaf  oua  alBt«d  In  tbe  oplobn  in  8iovx 
Ci^  dtSt.  P.  B.  Co.  1.  VniUd  Statet,  Juat  de- 
cided, it  mii9t  be  held  that  tbe  nllroftd  com- 
pany did  not  have,  at  the  time  Iboae  acllnoa 
were  inatltuled,  an;  Intereat  whatever  Id  the 
2«,017.HS  acres,  or  nny  of  them,  cerllfled  back 
to  the  Unifed  Stutes  by  Ibe  governor  of  Iowa 
pur<>uBDl  to  a  atatuieot  tbai  state.  Il  had  pre- 
vioualy  received  ita  fuil  complrment  of  public 
laudK  under  ibe  Act  of  May  IS,  liW,  on  ac 
count  of  road  ceritfled  by  tbe  jtovemor  of  ibe 
(late  aa  bavlu);  lieet)  constructed  in  accordance 
wilb  tbe  requiremeDls  of  that  Acl. 

Thtivigmtnt  in  tach  eow  it  aj^rwied. 


WILLIAM  A.  SWEET  kt  al.,  Plgi.  inSrr.. 

CHRIBTIA2I  RBCBEL- 

(See  &  C.  BeportcT's  ed.  SKMOt.) 

Conttitvlionalitji  <tf  §latate — Ganititvtion  of 
MatndiMrtU  at  to  the  right  <^  eminent  do- 
main— compenialion  to  oieiier  of  lands  taken 
— .Vauadutelt*  itatuleefl867. 

X.   Id  delermlDlDB  whether  a  Matuts  Is  aaconsU- 
tullonBl.  e<er7  rcasooatile  presumption  m 
Indulged  In  favor  ol  ita  valldltr. 


Z.  Tbe  conailtutlo 
guire  oompeiuBiioa  to  Iw  made  or  tendered  l» 
tbe  owner  before  tbe  rlghta  ot  ibe  public  1» 
ipproprlated  tor  pubtia  uaea  beooms 
it  U  sufficient  If  the  (talule  authorl» 
Ing  such  approprlBtlOD  makea  adequate  and  o*^ 
tain  provtiion  for  such  oompensatloa. 

B.  Adequate  provision  for  sucb  oompeontloa  I* 
made  when  tbe  statute  authorising  ■  munlolpal 
corporarion  to  lake  private  propeitr  tor  publto 
uses  directs  the  regular  aioerlaliimeDt.  wltbont 
Improper  delay  sod  In  •  lettal  mode,  ot  tbe  dam. 
aties  austBloed  br  tbe  owner,  and  Rives  bim  tb* 
rtaht  to  tbe  ludgnMOt  therefor,  wblob  can  b* 
collected  by  Judhdal  process. 

t.  It  waaoompetentfortbe  leglslatoro  ot  HaaM- 
chusetts.  In  the  exerdee  ot  the  polloe  power  and 
o(  lit  power  to  approprlBt«  prlvaie  property  (or 
public  usee,  to  authorise,  bf  the  statute  ot  UST, 
tbe  dtr  or  Boston  to  lake  tbe  tee  of  the  laodade. 
scribed  In  that  ttatute.  prior  to  nutklng  compeif 
•atloD,  aod  the  provision  therrlc  made  torco^ 
penaatlngtbe  owner  was  adequate  and  certain. 
[No.  18.] 

Argwd  Dee.  If,  1894.     Veeided  Oct.  tl,  189B. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe  United 
Stales  for  tbe  District  of  Massacbusetts  b> 
review  a  Judgmeut  In  faror  of  detendsot, 
Cbrisitan  Rechel.  in  an  action  brougbtbv  Will- 
iam A.  Bweet  et  at.,  lo  recover  certain  re*I 
estate  siiualed  fn  the  dty  of  Boslon.    Afirmtd. 

Tbe  facta  are  stated  in  Ibe  opinion. 

Jf«H».  Thomas  A.  J«nek«B  and  Jamet 
B.  Leach,  for  plaintilTs  in  error: 

It  is  a  prime  reqiililte  tbat  rompensathni 
shall  be  made  forlbe  appropriation  of  lands  for 
public  purposes. 

Cooley.  Const  Lira  698:  Dili.  Miin.  Corp. 
(3d  ed.)S12:  iV>.;iI,:v.  MeRoberU,  63  Tl.  38,  48, 
44;  atareg  v.  Vermont  0.  B.  Co.  IfJ  Vt,  44,  4«: 
Faltimore  AS.  R.  Co  v.  Jfeibil.  61  D.  &.  10 
How,  80S  ri8:  48»l;  Water  Wurkt  Co.  v.  Bur*. 
fiart,  41  Ind,  364;  Cotter  v.  JVirw  Jertej/  B.  * 
Tranip.  Co.  SS  N.  J.  L.  2S7;  Dt  Fnraigm  w. 


TUCttt—Aito  enneUtvUonatttv  of  exitoilfaeU)  latM. 
see  notes  to  CUder  v.  Bull,  li  BIB;  and  Btutgei  v. 
CrowninibMd.  1:  SHI. 

Al  lo  onfiAwcMon  ef  ttattti  neeordlng  In  piinioM 
for  trhlch  K  wax  paa«d,  see  note  to  Cnlted  BUtaa  v. 
Saunders.  BiTX. 

Al  to  AnniWuttoiutHlv  of  tatei  or  of  rrpeal  or 
nodlilcaUaii  <tf  stoticM,  *e«  note  to  Fletoher  V,  Peck, 
ft  IBS. 

Am  to  iMvment  for  prlvaie  prvpenv  Inlien  for 
puUfe  uss:  flh  Ametidment  to  OaniHtiitiun  applle* 
onI|f  In  Federal  government,  and  tMt  lo  Sldt«>,  tee 
note  to  Vltheis  v.  Buoklef ,  U:  BIB. 

KmlnenI  domain.'  who  mav  tztrttit;  for  what  pur> 
jKwe;  what  fMav  he  lalun;  preperlv  Oevotea  to 
pubHc  tue;  rioKt  oegulrsd:  lohot  > 
Iiip:  right  te  coniiensatlon:  danuo«s 


Tbe  right  otenJnmt  doouln  Is  an  esaentlsl  ele- 
ment Id  the  cMeooe  ot  Mverelrntr  and  Is  reoov- 
Blied  In  the  American  CanatltutlOD  only  br  tba 
Umliatlon  provided  bj  the  Btb  Ataendmeat.  Ver- 
riam  v.  DnllMl  Elates,  n  Ct  CLiaa. 

The  New  Tork  condemoattofi  law  (K.  T.  Code 
Ov.  Proc.  chap,  n,  tit.  U  haa  for  lia  purpose  only 
tbe  reKHlatlnn  of  procedure  for  condemnation  tit 
property,  when  tbe  peiaon  Uiatltiitlikgtt  haa  au- 
tborllr  under  some  Independent  alatala  (o  aoqulie 
18S 


the  title  to  land  for  public  use,  and  does  not  itself 
Buthoriae  tba  condemnation  ot  land.  RdThomsoo, 
sa  Hun.  U6. 

Tbe  poweroonferred  upon  the  bo*  td  of  trustees  of 
a  town  to  open  and  la)' out*  new  street  neccesarUy 
Implies  and  Includes  tbe  power  to  insiltule  coo- 
demnatlon  proceedlogs  to  oarrj  suoh  power  Into 
effect.  CblCBHOAN.  W.It.Co.v.CI<.«ro,lMm.eBI. 

The  legislature  hna  power  to  autboilae  lorelVD 
rallnnd  corpontlons.  as  well  as  those  ciaanlaed 
under  tbe  laws  ot  tbe  state,  to  acquire  additional 
lands  br  condemn  at  Ion.  New  Tork.  H.  B.  AH.  IL 
Co.  V.  Welsh.  148  N.  T.  UL 

The  United  States  has  no  rlarbt to  onndemn  the  sit* 
ot  a  battlefleld  tor  the  purpose  ot  preeervlng  tbe 
llaeeot  battle  and  marklugtbe  position  of  tbe  *aii> 
oua  commends  ot  tbe  armlea,BS  Ita  rlaht  la  limited  to 
some  power  delegated  to  Ibe  geuanil  government 
and  Deaaearj-oradspted  toltaeiecutlon.  noltad 
Blaiesv.ACertsIn  Tract  of  Land,  ffSM.  Bep.  ML 

The  right  of  emlnentdomaln  mar  be  InvoksA 
where  tbe  pubUo  Interest  will  be  promoted.  aU 
thougb  pHvBia  Interests  mar  also  gmln  largelf  • 


Blpertan  rigbta  of  tbe  lower  ownen  of  land  apo* 
the  bank  ot  a  streom  are  propertr  auch  as  cannot 
beiehenbr  the  state  tor  even  a  public  use.  eioept 
InaUot  navigation,  and  cannot  be  taken  at  all  or 
liBpelied  tor  prlrato  use.  Fallen  Paper  Cb.  *. 
lU  U.8. 


ovCoi>^Ic 


SWEKT  T.  RiCREIi. 


Ax.  S  Blatcfaf.  09;  Wh»il«r  t.  BochaUr  A  8. 
A  Oo.  12  B&rb.  227;  Baier  t.  Johatan.  3  Bill, 
S4Si  Btymard  t.  Ne»  Tork,  7  N.  T.  S14: 
Biodgoed  T.  jVoAaui  <£££.£.  Cto.  IB  Wend. 
0.  31  Am.  Dec.  818;  Brooklyn  Park  Qmr».  t. 
ArmtlTong,  «t  N.  T.  884,  S  Am.  Rep.  70. 

CompeiuuioD  muat  tw  ilmulUDeoa*  with 
lite  lahing. 

WaUher  ▼.  Warner,  BS  Ma  Vtl,  28«i  San 
Franeiiv  t.  Aeotr.  4  CkI.  114. 

It  U  Dot  lafGclcot  Ihai  tbe  Uw  pofnts  oat  tbe 
Dode  by  wblch  tbe  damage  may  be  atcerttitied 
and  protldes  the  patty  with  a  remedj  to  en- 
trarce  bU  riftbla. 

Fox  y.  WMttrn  P.  R.  Oo.  81  Cal.  S8S,  595; 
BtnTff.  Dvbuqut  A  P.  R.  Co.  10  Iowa,  540; 
ytrru  T.  Bramble,  5  Oblo  Bt.  100;  Bonaparte 
T.  Camden  A  A.  R.  Co.  Baldn.  205;  M^elt 
T.  SamtnalU  A  K.  B.  R.  Uo.  t%  Me.  HSO;  Sen- 
ntd»  T.  intfianapofM,  108  D.  B.  600  (28:  500); 
Ciithman  ▼.  ^otitA,  84  He.  247. 

Wbeu  lands  aie  taken  bj  tbe  state  under  tbe 
hUernal  ImproTement  lawa.  and  Jost  compea- 
nilnn  made  to  tbe  owners,  ibe  title  to  fee  ia 
transferred  from  tbe  owner  to  tbe  iiale 

WaUr  Work!  Co.  v.  BarkAart,  41  lad.  804; 
SiUon  T.  Fteming,  50  Ind.  810. 

Eaokauna  Water  power  Oo.  to  Wk.  870,  IB  L.  &  A. 


MS. 

No  portloD  of  the  mibUo  Mreet  can  Ia«fu1l7  be 
appropriated  to  tlie  eiclualTe  aod  permanent  UM 
ciaprivBle  corporation,  uniler  tbeituiM  or  an  Fi- 
erclae  o(  power  to  alter  or  obMnsa  the  srade. 
Wuiamette  Iron  Worki  r.  Oregon  B.  A  NaT.  Co. 
HOr.CH,nL.H.A.n. 

A  oltr  authoriied  br  atatute  tooondnot  water 
flteretofrom  adeelirnated  JaketiirouR-hH  pipe  not 
eiceedlnr  a  ipectfled  diameter,  tor  the  pu  rpoee  of 
•opplrlnr  tbedlr  wltb  water,  has  aorlirtat  to  con- 
demn tbe  rlffbt  (o  laj'  anj  olber  pipe  than  the  one 
>peollled  la  tlie  atatute.  H;i«cuee  v.  Beoedlct.  W 
Bun.  tA 

Land  taken  M  a  lite  for  tbe  erection  of  a  oenrt- 
houK  ia  taken  for  public  ure.  Jockheck  *.  BhHW- 
neeCounlyComn.lB  Kan. 790. 

Aiallmrdoompanr  may  condemn  a  atrip  of  land 
to  prorlde  for  Its  proepectlTe  naceaaltlGa.  wlibln 
tbe  llmlu  of  100  reet  In  width,  under  tbe  Vew 
Jeisej  Beneral  railroad  lew.  State  t.  National 
I>ocka*N.J.J.CK.Co.lI7N.  J.Ii-M. 

A  railroad  company  wblebln  fltllDv  up  Ita  road* 
bed  ha*  depoalted  earth  upon  adjoining  land  may 
condemn  aaeb  land  under  tbe  Ohio  rtalute  au- 
tboriilns  It  to  appropriate  no  much  aa  taaj  t>e 
deemed  DeoeaearT  for  Ita  road.  Ohio  8.  R.  Co.  t. 
Hlnkle,10hkil>eciai. 

A  railroad  oompanr  may  appropriate  land  for 
tbe  new  muteof  a  public  road  wblch  It  baschanKed 
bi  Btrenstbenlns  and  ImprorlDa  Ita  own  road. 
Peiffer  v.  Harrlaburtc.  P.  MU  J.  A  L.  B.  Co.  It  Lano. 
LBer.M. 

J  fi  inbjeot  to  tbe  rltrbt  of 
n.  and  may  betaken  for  public  pur- 
poaea.  Jookheck  t.  Shawnee  Coantr  Comri.  US 
Kan.TSO. 

A  porHon  of  tbe  yard  ot  a  railroad  eompany  can- 
(Kit  be  coodomned  for  the  eitenslon  of  a  street. 
wliere  il  will  require  removal  or  loterfeienoe  with 
the  uee  at  a  tumtat>le,  water  tank,  engine  houee. 
and  ooal  dock,  aa  well  as  aide  craoka.  Cincinnati, 
W.  AX.  B.  00.T.  Anderson  (Ind.)  10  Am.  B.  A  Corp. 
Bep.  IT. 

A  lilkve  eannot  br  eminent  domain  obtain  an 
nscment  upon  landi  of  an  Individual  for  emptrInK 
Its  sewaae  tbeieon,  untreated,  without  any  pro- 
15S  V.  S. 


It  baa  never  ;et  been  bcM  Ibat  tbe  title  paHcd 
out  of  tbe  owner  until  Jtist  compenaalion  bad 
actiiall;  beeo  made.  In  fact  the  deciilooa  ap- 
pear to  bsTe  been  unfforinlj  to  tbe  effect  thst 
It  did  not. 

KeantdgY.  JxdMnapnlia.lt  Msa-IS;  Aten/r. 
Fox,  1  Abb.  (D.  8.) 240;  Boo,  Oarr,v.  Qwrgia  R, 
ABkB.Co.lOK.6%^;  Toviigj.MeKetui«.SQa..%\\ 
Btodgeit  v.  Utiea  A  B.  B.  R.O0.M  Barb.  580; 
BroA  T.  Hit/ieit.  40  Wia.  881;  Datiu  r.  Sa» 
I.orento  R.  Co.  Al  Cal.  SIT;  Brady  t.  Brontm, 
4S  Cal  640:  San  Mateo  Water  Work*  y.  Sharp- 
Mein,  60 CaL284;  JfeJt^y T.  Wetfem  Vermaiit 
B.  Oo.  83  Vt  811,  78  Am.  Dec  627;  9ray  r. 
St.  Pnul  AP.  R  Ob.  Firtt  Die.  18  MIdd.  81S, 
332:  Barili  v.  5(.  Paul  A  P.  R.  Co.  Fir*t  Bit. 
17  Minn.  439;  Warrtn  v.  «.  Paul  A  P.  R.  Co. 
Pint  Div.  18  MfDO.  884,  806:  Haliy.  Pi>iie,  57 
ni.  307,  819:  People  ».  WiUiamt.  51  111.  68; 
Sfiiite  V.  Chicago  A  M.  R  Oo.  26  III.  488; 
Vanielt  y.  Chicago  A  If.  If.  fl,  Co.  85  Iowa, 
120, 134, 186,  14  Am,  Bep.  490;  Atci,uoii.  T.  A 
S.  F.  R.  Co.  T.  Weater,  10  Ken  844;  Smith  w. 
Chifngo.  A.  ASt.L.R.  Co.  67  III.  191 ;  Ford  t. 
Chicago  AN.  W.  R  Co.  14  Wis.  610;  Orahatn 
T.  Columbut  AI.O.B.O0.VI  Ind.  300,  BO  Am. 
Dec.  408. 

Tialon  for  its  disposition.  Oollv  t.  La  QranBe,6& 
Fed.  Rep.  Ui 

A  statute  purpottlnr  to  tl*e  person*  deslrloB  to 
float  timber  down  aspedfled  stream  tbe  rl^httv 
construct  a  ohute  In  conoectlon  with  any  dam 
■cross  It.  and  reconsiruct  t>oomi  preylously  or 
anbaequently  oonslrucled.and  prorldlov  for  00m- 
penmlon  to  the  owners  of  suoh  twonis.  wlU  not 
autbnriaethecondemnatlon  of  an  easement  to  float 
\ogi  nod  tlmlMr  down  the  stream  and  make  all 
neceasarr  ImproTements  by  removing obstrucljom 
tbrrelD,  and  of  a  strip  of  tendon  lisshoretor  a  dls- 
tenoe  nf  10  feci  bjck  from  hlch-waier  mark,  lie 
Thomson.  M  Hun.  406. 

Land  In  a  public  street  may  be  oondemned  aa 
BsalnsI  the  private  owner  of  the  fee.  under  the 
NewJerseyKDneralrBtlroadlaw.  Stater.Natfonal 
Dooka  A  N.  J.  J.  C.  it.  Co.  B7  N.  J.  L.  M. 

A  railroad  yard,  as  well  as  tbe  track  or  ripbt  of 
way  of  araljriifid.  is  subject  to  thesietutory  power 
to  extend  a  street  across  ''any  rallmad  truk,iifibt 
of  way,orlandof  anyrellroadcompany."  DUnott 
C  R.  Ca  V.  ChlCBBO.  lU  IIL  se.  11& 

Property  owned  by  a  street  railway  oompany, 
not  used  as  a  rlKbt  ol  way  or  neceasary  for  use  Id 
connection  with  Its  Fight  of  way,  may  be  oon- 
demned by  another  com  puny  for  tbe  purptaes  t>f 
a  rlirht  of  way.  Chlcano  W,  D.  B.  Co, ».  Metro- 
politan W.  a.  Elevator  R.  Co.  U>  III.  SIB. 

Tbe  railroad  of  one  company  may  tMlntetseoted 
by  that  ot  soother  as  permuted  by  N.  Y.  Laws  KM. 
chap.  STO,  1 4.  subd.  S.  althouith  It  has  been  already 
appropriated  to  public  use.  HornellsFllle  Blectrio 
R  Co.  V.  New  York,  U  E.  A  W.  R.  Co.  83  Hun.  (W. 

Condemnation  by  a  city  of  the  works  and  f  ran- 
chtae  ot  a  water  company  may  t>e  antborlied  by 
statute  on  tbe  irround  tbat  It  la  for  a  public  uae 
ot  a  blaber  and  wider  scopes  Re  Brooklyn,  143  N. 
r.  W,  as  L.  R.  A.  m. 

A  resolution  by  tlie  canal  board,  that  the  waieis 
of  a  deelKOBIed  lake  and  outlet  ace  "hereby  apiiro- 
prlHted"  to  the  public  lor  a  feeder  to  the  oanal. 
does  not  appropriate  tbe  waters  of  sucb  lake  as 
aiceloBt  lower  riparian  owners  uninjured  thereby, 
where  tbe  plan  adopted  hy  them  was  simply  to  ap- 
propriate tbe  waters  as  asatnst  other  owner*  of 
water  rlHhts  Immediately  below  the  dam.  Waller 
V.6tate,UlN.T.a». 
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allf  token  (rftboul  compcnMtioD  to  the  owoer, 
then  the  onner  becomes  entitled  to  recover 
po8«esilnii  b;  an  actlan  of  ejectmeot. 

Gardiner  v.  Titdale,  2  Win,  IBS:  Weiibrvdv. 
Chicago  AN.W.B.  Vo.  SHWis,  BOB;  Wautr  t. 
Ttos  Union  B-Co.WS.  Y.  G86;  iMier  t.  Ntw 
for*  C.  R.  Co.  42  Barb.  *9a;  SicMt  t.  Ltai*. 
IB  CoDO.  187;  XeCtinton  v.  PitUburg,  Ft.  W. 
A  0.  R.  Co.  66  Pa.  404;  Chicago,  B.&(i.R.Oo. 
T.  Enot  Coilege.  S4  1)1.  195. 

Tlie  (act  that  opporluoitj  wai  proTlded  fn 
the  act  for  compelling  compcDsation  la  not 
aafflclent,  and  there  la  no  obligation  imposed 
on  the  owoer  to  resort  to  alegaliribanal  to  en- 
force pa;  men  I. 

Orr  V.  tiuimby.  M  N.  H.  BOO,  643;  Piieataqva 
Bridgt  Propn.  t.  jVrwr  Bampthire  Bntige,  7  N, 
H.  SS,  70:  S/iepardton  t.  MiUaukee  &  B.  R.  Co. 
«  Win.  618;  Lu  V.  XortAwilcrn  0.  B.  Co.  38 
Wis.  2S2. 

The  compeoBallon  to  fulBI  th«  requirementB 
of  the  conalltutlon  muat  be  In  money.  "No 
Just   compensBlIon   can   be    made  except   In 

Vaaiomc  t.  Dorranet.  8  U.  8.  3  Dall.  813, 


814  (1:  806.  396);  Car^n  y.  Coleman.  11  N.  J. 
Ea.  106.  108. 

Without  coonpenaalioD,  and  that,  loo.  In 
mone;  acluallv  paid  to  the  oirners  by  the  titr 
of  Boston,  ibelatterdid  not  become  vested  icitb 
the  title  in  fee  to  this  land,  aod  converaelf  ibe 
owners  did  not  become  devested  of  tbeir  titia 
in  fee. 

Jojtet  V.  Will*  VaOey  A  Cb.  80  Qa.  48;  StaU 
f.  Baviru  Read  Sevier  Oomn.  89  N.  J.  L.  MS; 
Central  Ohio  R  Co.  v.  Boiler.  7  Ohio  St.  230, 
336;  PumjMlta  v.  Green  Bag  cE  M.  Canai  Co.  t» 
U.  8.  18  Wall.  186  (30:  BB7). 

The  act  in  question  was  not  paaaed  under  tbs 
general  police  power  of  tbe  legislature. 

Com.  T,  Alger,  7  Cusb.  63, 

In  no  case  in  BfaasacbuKtls  baa  the  polios 
power  been  enlarged  to  include  the  taking  of 
private  properly,  except  in  case  of  forfeitun 
for  crime. 

Dinuley  v.  Bolton,  100  Masa.  BS6t  Com.  v. 
7>mt*(mrv.ll  Met.BS;  Fiiher  v.MeOirr.l  Gray, 
1,  ei  Am.  Dec.  381;  Blair  v.  Forehand,100  Masa. 
130,  1  Am.  Bep.  04,  07  Am.  Dec.  S3;  WaKr. 
loan  V.  Mayo.  109  Mass.  816.  12  Am.  Rep.  60^ 
Bideout  T.  Snox.  14B  Mass.  868.  8  L.  R.  A.  81. 


Therlghcof  awstercampBurin  lands  flowed  bjll 
onderttae  eierclae  of  eminent  domalu  IssometblnK 
mors  Hun  s  mere  easement,  and  lacludes  the  rlRht 
oteiQinilveoooupatlon.  with  all  attendHDt  riparian 
Wight*.  Wriffbt  V.  Woodoook,  SS  He.  IIB,  JC  L.  B. 
A.  IW. 

Oondemnatlonprooeedlnn  lora  rljibtot  wsy  for 
a  ntlTosd,  wbloh  an  rea  ular  and  legal  and  In  whicti 
Ibe  award  Is  depoalted  a>  required  by  statulp,  veat 
a  uomploia  eaaement  In  the  compaar  as  asainst  s 
nortsagee.  aJiliough  the  latter  recelTcs  no  portion 
«I  tbe  award.  Wtoblla  *  W.  B.  Oo.  t.  Tbayer,  H 
Kan.xas. 

A  railroad  oompanr  whlcb  has  taken  land  lor  a 
Tiffhtof  war  may  define  tbe  limits  so  as  to  exclude 
wbaterer  Is  unneceasary  to  the  oonMructlon  and 
operation  of  Ita  Una,  either  at  the  lime  the  ap- 
proprtaUOD  Is  made  or  within  a  reasonable  time 
tbereafter.    Jonea  t.  Srie  A  W.  T.  B.  Co.  US  Fa. 


An  order  oonOnnlDK  an  appralacment  In  oondem- 
natloD  proceedlnffB  does  not  require  the  public 
autborltleatotakethe  land  asked  U)  be  oondemaed. 
but  Is  merely  ooDOluslve  at  tbe  valne.  DUtrlct  ot 
Columbia*.  Froapect  HUl  Cemetery.  E3  Wash.  L. 

Tbe  naaof  a  public  toll  brldve  tor  an  eleotrlo  rall- 
wayon  payment  ot  adequate  toUa  Is  notateking 
of  or  Injury  to  the  propeny  In  tbe  eierolse  of  tbe 
power  of  eminent  domain.  FlitoburK  *  W.  B. 
Pass.  R.  Oo.  V.  Point  Bridge  Co.  IBS  Pa.  ST,  »  L.  B. 
A.8XS. 

Tberelsnotaklng  of  property  Ota  railroad  com- 
pany by  reason  or  the  hindrance  and  burden  Im- 
posed by  tbe  cnMalnff  of  ita  tracks  by  a  street 
railway  wblcti.  In  eierelilng  Ita  fiancblse  In  enjoy- 
msnt  of  Ibe  public  eaaemeut.  Is  laying  im  tracks 
along  tbe  street.  Cblcago  A  C.  Terminal  K  Co.  v. 
WblUng,  H.  *  B.  C  Btreet  K.  Co.  (Ind.l  n  L.  B.  A. 
n7. 

Here  oonaequantlal  Injury  to  riparian  rigbtaby  a 
public  Improvement,  without  any  actual  Invasion 
ot  Ibe  piemlsee  of  the  rIparUn  owner,  donootoon- 
•tltute  a  taking  ot  prcpeny  witbin  theoonslltu- 
tloiuU  provlsloaa  aa  to  compensation.  Qlhaau  r. 
Cnlied  Staiea,  S  Ct.  CI.  18. 

A  munldpsl  ooiporatlon  cannot.  In  the  eierclre 
ot  Its  tlKht  to  restore  the  grade  ot  a  publle  street, 
commit  an  actual  treapass  and  destroy  prop- 
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eriy  without 

Bchults.  ISKy.  L.  Bep.  83S. 

A  land  owner,  a  port  of  whose  land  is  taken,  la 
entitled  to  compensation  for  the  Injury  done 
(o  the  remaining  land  by  tbe  taking.  DMirict  ot 
Columbia  v.  Frospeot  Hill  Cemetery,  SS  Waah.  L, 
Kep.UIE. 

A  railroad  oompany  la  liable  to  a  purchaser  of 
lands  adjoining  its  right  of  way  (or  a  subsranHal 
and  material  change,  alter  the  purcheae.  In  tbe  oon- 
tructfoa  of  Ita  road  from  tbat  orlglnaU;  oontem- 
plaled.  whereby  an  iDcreaeed  amount  ot  water  la 
set  back  on  the  land.  Chicago  *  A.  B.  Co.  v.  Hao- 
neberry,  US  m.  tn. 

file  occupant  or  owner  of  alog  bouae  existing 
upon  B  street  St  the  *lme  it  was  dedicated  to  the 
public  Is  not  entitled  to  compensatloD  for  lis  re- 
moval for  tbe  pnrpoae  of  securing  unobatruoted 


)  Can. 


c.  aoe. 

Tbe  eitenalon  of  itreeia  across  tbe  rigbl  of  way  ot 
a  railroad  oompany  deprives  It  in  part  Of  Its  prop- 
erty ritbta  in  respect  to  the  pOrUooS  Ot  latld  within 
tbe  lines  of  the  atreets,  so  as  to  entitle  tbe  com- 
pany to  Just  eompenaalioo  for  the  damage  sua* 
talced  thereby.  HUnots  C  B.  Ca>  v,  Chisago,  IH 
ILL  111 

One  who  oonveys  a  rigbt  of  way  to  a  railroad 
oompany  by  a  deed  providing  tbat  tbe  granten  aa 
part  consideration  shall  make  and  maintain  an 
under  (Tosaing  is  not  entitled  to  recorer  damages 
caused  by  tbe  cocstractlon  of  a  depot  and  a  branch 
railroad  with  switcbea  near  U,  by  which  Its  usels 
rendered  more  dllBcuIL  Ferry  v.  Leblgb  Valley  B> 
Co.  9  Hisc  GtS. 

A  atreet  rallwar  oompany.  by  appropriating  ttaa 
Joint  uae  of  the  tracks  otanotber  oompany,  under 
the  Ohio  statutes,  obtains  a  propert.r  right  whlofe 
oannot  be  Interfered  with  for  public  use  by  aib 
other  company,  without  leval  proceedings  (o  appro- 
priate, and  compensation  made  therefor.  Toledo 
Electric  Street  B.  Co.  v.  Toledo  *  H.  V.  H.  Oo.  1 
Ohio  DecSB. 

A  qultolalm  deed  toa  strip  of  ground  taken  frea 
ooe  lot  for  railwsiy  puiposea  will  not  oonstllutea 
release  of  damagea  to  an  adjoining  lot  by  saba^ 
quently  extending  tbe  railway  embankmeot. 
Atchison,  T.  *  S.  r.  K.  Co.  T.  Pratt,  fia  IlL  A|«k 
£63. 

U9  D.8. 
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Mittn.  S»mnel  J.  Eld«r  and  Oharlt*  T. 
CtUagker,  for  defendant  Id  error: 

Tbe  proTisioD  of  the  conitlinlioD  of  Hau*- 
tiiu^etU.  Ibal  wbeaeTer  tbe  pubUc  eilgencj' 
reijuirea  Ihat  tba  property  of  an  indiTidual  b« 
SpjirnprlNied  to  public  uses  be  sbalt  receive 
Ra>oDable  comprDsatlon,  baa  beea  often  coa- 
•triied  by  tbe  MusacbuKtIa  aupreme  court, 
whicb  haa  beld  Ibat  It  U  lufflcieat  compliaoce 
tberewilh  If  prorlalou  be  made  for  ascertafn- 
fee  tbe  damage, 

Ha'trhiil  Bridge  Prmm.  v.  Bmx  Qmnt}/ 
ComrK  108  MaM.  ]30.4  Am.  B«p.  G18;  Talbott 
V. //uJ*>n,16ara7,41T,481;  BriOxtty.Bat- 
trhitl  Aqutduet  Go.  143  Ma&a.  897;  Dodgt  t. 
Kt*er  Vouuty  C<mr*.  8  Met.  880. 

Where  Ibe  deacriptloo  filed  accurately  iden- 
ttfles  tbe  Uud  tbe  aaine  of  tbe  owner  ia  im- 
naferinl. 

H*-(/ftury  T.  JfarJkft*flrf  Water  Co.  146 Mbbb. 
S13;  Grand  Junction  R.  d  D.  Vo.  t.  MiddltMx 
Co'tnlg  Comrt.  14  Gray,  55S. 

Tbe  statute  of  1867,  chap.  809,  haa  been 
passe<l  upon,  and  tubHianiially  the  whole  quci- 
lioD  biu  already  been  decided  by  Ibe  Haisa- 
ebuv-ils  supreme  cotirt  Id  Dingtey  y.  Botton, 
100  tlaaa.  644. 

Tbii  decision  coocluslvelj  establisbeB  that 

Land  abulUni'  upon  ■  hlg-hwar  «□□□!  Iw  taken 
ai  tbe  base  otacropoacd  flll  In  ohaDgiDstbeg-radr. 
wllbout  comppDsatloD  to  tbe  owuer.  Leonard  v. 
baaldr.  1  Oblo  Dec  SIT. 

A  land  owner  ts  entitled  to  daniairea  from  the 
•oostructlon  of  a  railroad  embaDkinenl  In  ■  street 
and  the  neceoarj  oomtrucllon  or  an  approach  to 
tbe  Sireet  obUrucIlnr  tbe  entrapoe  to  tlie  laod.  al- 
tbiiutb  the  approach  la  oonatructad  In  oompltanoe 
Mtb  a  slatutorr  duty  o(  the  railroad  comcaay. 
Atobtooo,  T.  *  S.  F.  B.  Co.  t.  Pratt,  GS  III.  App.  MS- 

An  abnlUng'  owoer  not  owning  the  fee  ol  tbe 
■tnetlBDOt  entitled  lo  compensation  before  the 
Mteetia  usedbya  alrevi  ndliriy  onmpanf.  Ha- 
toofek  r.  West  A  &.  Town  atreet  R.  Oo.  BI  Cbfoai;o 
La«.  Mews.«e. 

Bolarireinent  of  Ita  fadlitlea  br  an  exist  log  street 
fallvaybr  oonstruaUnK  additional  side  tracks  Or 

tmleaaheladeprived  of  llEht.alr,  oraccen.  Oviatt 
T.  Akron  Street  R.  Oo.  8  Ohio  Dec.  2aa. 

Eridenoe  of  the  noise  made  b;  derendaot'a  trains 
Id  pualnnplBlalllTs  premises,  and  of  Its  probahle 
aCect  upon  his  propertr.  Is  admlnlble  In  an  action 
fordamanes  for  tbe  construction  Hod  operation  of 
a  railroad  tn  tbe  street  Id  truni  of  plalntllTs  prem- 
kes.    CIilo«iro.P.  *6t.L.B.Co.T.Leab,lG2III.£U. 

An  allowanai  tor  noise  caused  by  an  elevated 
railroad  In  the  atreeta  In  front  of  premises  ihould 
■ot  be  made  Ui  oonderanation  prooeedlOKS.  al- 
Ibouah  the  owner's  title  eitends  to  tbe  oentre  of 
Ibestteet.  Seasldeft  B.  Bridge EIct.B. Co.  t.BouUi 
Betormed  Dutch  Church.  SJ  Hun.  IIS. 

^Rie  owner  ol  property  whobaaonlr  aneaaement 
fei  the  street  In  front  of  which  an  elevated  railroad 
laconstruoi«d  la  not  entitled  to  dsmaxes  for  nolae 
Bade  by  tb*  operation  of  the  road.  SrumweMe  v. 
Hanbattan  B.  Co.  9  HIk.  SfiZ. 

Bulldlni  In  a  dt;  an  approaoh  to  a  brldire  over 
rallnwd  tracks,  learlnn  BCccm  to  abutltn^  owners. 
knot  an  additional  servitude.  Home  Bldf.  *a 
ColT.  Boanoke>Va.|I7L.K.  A.  E61. 

Tbe  power  of  the  Tlalted  Statea  Kovernnent 
lotake  private  property  for  public  uae  upon  mak- 
kji  Just  compenaatlon  cannot  tie  exercised  In  the 
abaeoceoflealslstlTeautborlntloo.  Unlledauttt 
V.  A  Certain  Tnct  of  Und,  M  W.  N.  a  UO. 
!■.»  t.  h. 


under  Ihia  act  tbe  clt^  took  a  Utie  In  fee  tjmpla, 
free  from  any  poanlbility  of  reverter  left  In  iIm 
original  owner  of  the  land. 

Tbja  statute  was  aftain  before  tbe  court  in 
Cobb  V.  SM<e)»,.109  Haw.  438,  and  tbe  decision 
la  Dingley  v.  Botton  waa  reaffirmed. 

Tbe  dty  might  alien  land  Held  by  It  lu  fee 

Dill.'  Hon.  Corp^  (8d  ed.1  %  678;  Btaeh  v. 
Byinn,  13  Vt,  16. 

Tbe  quealioD.  what  tbe  considerBltoD  ot  tba 
aale  was.  la  Immaterial  Id  tbia  action. 

Badutder  v.  Waktfittd,  8  Cush.  247:  Com.  T. 
Wilder.  1S7  Han.  6;  OhaM  v.  Sutton  Mfg.  Co. 
4Cusb.  171. 

Even  ir  the  city  might  not  legally  pen  with 
Its  liile,  yet  tbe  defeudant's  poMeseion  UDder 
claim  of  legal  title  la  sufflcieot  defense  either 
In  an  action  of  ejectment  or  writ  of  entry. 

Pretlon  r.  Boiemar.  IS  U.  S.  6  Wheat.  680 
(6:  836):  Ricird  v.  WUliamt.  »  U.  8.  7  Wheal, 
59(6:  398};  Adaraa,  Ejectment. 276. 

Tbe  question  beie  involved  lathe  litlelorenl 
property  aa  affected  by  atale  statute,  and  the 
Fet^ral  txiurt  must  apply  slate  law  aa  tbe 
slate  courts  would  do. 

Erie  R.  Co.  v.  Fennnlainia,  88  U.  S.  91 
Wall.  493,  4BT  m:  69S,  0^);  WiUianu  v.  Kirt- 

Wbetwver  It  becomes  uecesiary,  tor  the  accnm- 
pllshmenl  of  aor  object  within  the  authoillrof 
Oonsrees.  t«  eierolae  tbe  Mglit  of  eminent  domain 
and  take  prlrate  lands,  making:  Just  oompensatlon 
to  the  owners.  Conrreas  mar  do  tbia  wltta  or  with- 
out B  concurrent  aot  of  tbe  state  m  which  the  lands 
lie.  Luiton  v,(IorthBlverBcldKeCo.]fi8n.8.IUB 
|8S:  B08I. 

A  tMj  incorporated  In  one  itate  cannot  eierelse 
the  power  ot  eminent  domain  Id  another  state. 
Haunders  v.  Bluefleld  Waterworks  *  L  Co.  G8  Fed. 
Hep.  138. 

Private  property  oannot  be  taken  except  for 
public  purposes:  and  tbe  determination  of  what 
are  such  purpoe«a  Is  for  the  courts.  WlIllHms  v. 
ElKhteentb  Judicial  DIsL  Ct  Judse.  U  Ia.  Ana. 
UWL 

lands  may  be  condemned  (or  tbe  purpose  of  en- 
larglnir  a  public  cemeterj^,  where  tbe  public  In 
treueral  bare  tbe  right  to  obtain  Interment:  and  It 
Is  thereby  devoted  to  public  use.  Tamemau  v.  Mt. 
Pleasant  Oemetery  Aeao.  VS&  Ind.  Stl. 

Tbe  eenera)  poirer  conferred  by  a  statute  upon  a 
mnnlcipiility  or  corporation  to  acquire  landa  by  Ibe 
rlKht  of  eminent  domain  does  not  eiiena  to  landa 
already  dedlcatnl  by  authority  ot  law  to  a  public 
uae.  unless  eziireafly  conferted  or  neoessarlly  to>- 
plled.    Be  Utica.  IB  Bun.  IH. 

The  title  to  lands  occupied  by  the  track!  ot  s  rall- 
roed  company  cannot,  wltbout  special  authority 
from  the  leiflalature.  be  acquired  for  tbe  purposes 
ot  public  parka.    He  BuHbId.  71  Hun,  tSS^ 

One  railroad  oom pan y  may  condemn  tbe  right  of 
way  of  another  railroad  company  for  a  croaalog  lo 
connect  with  a  third  road,  under  DL  Rev.  Stat, 
chap.  114.  I  IS.  I^ke  Shore  *  H.  8.  B.  Oo.  v.  Balti- 
more ft  O.  A  a  K.  Co.  Itt  la  m. 

Power  conferred  by  statute  npon  a  dty  to  ratal>- 
llsh  and  construct  wharves,  docka.  and  piers  does 
not  authorise  tbe  condemnation  by  the  city  o(  an 
eilstlny  wharf.  Uadlaon  v.  Daley,  W  Fed.  Bepu 
TBI. 

Tbe  Inhibition  ot  the  Onlted  States  Constltutlaii 
against  the  taking  of  prlrate  property  for  pnbllo 
use  without  due  compensatioDappllea  only  to  acta 
of  tbe  general  government.  Smith  y.  Bivaiia,  H 
Fed.  Bep.  aU 
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land,  80  n.  B.  13  Will.  806  (20:  fiSS);  Barrtit 
T.  Uolrnn,  102  0.  S.  65S  (2)]:  2S2};  Carroll 
County  Siipri.  t.  {TnifAf  Statti,  65  U.tJ.  18 
n'all.  71  (81:  771):  Rtnvregardi.  Aat  Orttan; 
SS  U.S.  18  How.  40703:  4fl0). 

The  claim  of  tbe  plalnTiff  Ui«t  nciHafeacbu- 
U'tiscaK  holds  IhftI  &  title  nill  paia  before 
cOHipctiMlion  bss  been  piid  ia  etmneoui. 

Dreek  v.  Old  Colony  R.  Co.  146  Has*.  194; 
Caiip  T.  Sentea  Cauntv  Comn.  19  Ohio  St  178; 
CeoTg^t  Oriek  Coal  A  I.  Co.  t.  Sfne  Ctntral  Coal 
Co.  10  Md.  436. 

The  receipt  of  oMDpmtatloD  b;  the  oi 
of  Uod  iiwDoll;  iminalerial  wbere,  ■>  to  ibis 
cnsc,  the  land  la  liken  to  abiite  a  uulaAoce  u~ 
der  tbe  police  power  of  the  commoDwralib. 

Banen^  w.  Catnbridga,  186  Haw.  iua 

Ur.  Jxutitt  Harl»B  delireral  Qie  opiolon 
of  llie  court: 

Tbe  i«al  Mlale— tbe  title  to  wbich  le  InTolreil 
Id  Ibe  prefwnt  writ  of  eoLry— formerlj  beloocrJ 
to  PelFK  Tallman,  Ben.,  of  Mbjdp,  who  died  oa 
tbe  nih  da;  of  March,  1840.  havmi;  made  a 
will  which  w»  dulv  admitted  to  record  ia  Ibat 
■iHiP,  and  acopy  wberenf  was  admilled  to  pro- 
bale  May  10,  1641,  In  Suffolk  couoly,  Maaaa- 
cbuaeiia,  where  the  premlaea  in  coDtroversy  are 
liiuated. 

The  parcel  of  land  Id  dtspuic,  with  other 
real  ealute,  was  deviard  to  Henry  TallmaD,  to 
hold  for  life,  and  at  hia  decease  lo  descend  lo 
bis  son.  Feleg  Tallman,  Jim.  The  devlbee  Ei 
remHioder  wat  bom  April  18,  188S,  and  died 
April  IS,  1B68.  learlog  two  childrea,  Frank 
0.  Tallman  and  Peleg  H.  TnllniaD:  alio  a 
widow,  who  aulwcqueDily  iDlermarrled  with 
William  A.  Bweet,  od«  of  tbe  plaiDillTa  in 

The  plalnilfh  In  error,  who  were  the  plain- 
lllle  below  and  are  citlzeu  of  New  York, 
claim  title  iiader  the  will  of  Pelcg  Tallman, 
Sen. 

Tbe  defendaol,  a  citizen  of  Ha<aacbuietla, 
ctsiroa  tllle  under  proccedingains'ituted  li,v(he 
guardiaa  of  tbe  apvisee  in  rrmalniler  in  tbe 
piobnte  court  of  Suffolk  coutity.  Massacha 
icita,  by  tbe  order  of  wbtcb  court,  and  in  full 
compliance  therewith,  as  ia  L-o&tended,  the  In- 
terest of  Foley  Tallman,  JuD.,  in  certain  real 
efiate,  includlns  tbe  lot  in  dispuie,  was  sold  Id 
1H44— Henry  lUlman.  tbe  onoer  ol  the  life 
aslaie,  becomiog  tbe  purcbascr.  In  the  aan 
vear  the  latter  conveyed,  with  warranty,  .„ 
Robert  Knott  wbo  purchased  in  good  faiib  at 
the  price  of  |3,900.  lo  18^0.  Eoolt  conveyed 
by  warranty  deed  to  tbe  defendant  liecbel,  for 
Ibe  aum  of  (4,800  In  cash  or  iia  equivalent 
Rechel  bought  in  good  fallh,  for  fall  value, 
without  actual  notice  of  any  alleged  defect  in 
(be  title,  and  erected  buildings  and  made  im- 
provements on  tbe  iKemitea  in  dispute  at  a 
eoalortS,57S. 

Tbe  defendant  also  claims  that  tbe  title  to  the 
8B2J  lot  in  conlroveray  'was  taken  by  tbe  city 
of  Bosloo  in  1M7— the  title  being,  at  that  time, 
apparently,  lo  Enolt — under  aitalute  of  Maa- 
sacbuseiti,  approved  June  1.  1607,  enliiled 
"An  Act  to  Enable  tbe  City  of  Boston  to  Abate 
■  Nuisance  Ezlsltng  Therein,  sod  for  the  Pre 
servatlon  of  the  Public  Health  in  Said  City." 
Mass.  Slat.  1867,  chap.  808. 

By  reason  of  Its  grade  being  lower,  aitd  be- 
IM 


the  lot  Id  cnnlroversy  was  a  part,  was  auch 
during  Ibe  prtind  between  the  years  1600  and 
1870  as  loeDdanger  the  public  henlih.  Vari- 
ous plaoa  having  been  augcraled  for  Ibe  raia- 
lUE  of  the  grade  and  for  ll>e  proper  drainaga 
of  that  terriiorv,  the  legislature  passed  the  ut 
of  June  1, 1867. 

B;  that  act  it  was  provided  that  tbe  city  of 
BosTon  "may  purchase  or  otbernise  lake  the 
lands  or  any  of  tbem  in  said  cKy,  with  tho 
buildings  ar.d  other  flxturcs  thcrpon,"  siiuaied 
within  a  ceriain  defined  dial  riot  w bleb  included 
the  landa  here  in  dispute;  that  tbe  "Hly  shall, 
within  sixty  days  from  tbutimelbey  shall  take 
any  of  said  lands,  file  lo  the  office  oF  tbe  regi>> 
try  of  deeds  for  ibe  county  of  Suffolk  a  de- 
Fcriptloo  of  tbe  land  so  taken  as  certain  as  li 
required  In  a  common  converance  of  lands," 
with  "a  stalemeni  ihal  the  same  are  taken  pur- 
Biinnt  lo  the  provisions  of  tbls  act.  which  said 
description  and  slalement  shall  be  signed  by 
Ibe  mayor  of  said  city:"  that  "llie  title  to  all 
land  so  tnken  shall  vest  In  tbe  city  of  Boston, 
and  If  Boy  party  whose  land  Is  taken  ahall 
agree  with  tbe  said  citv  upoo  tbe  damage  dona 
Id  bim  by  the  said  taking,  ihe  same  shall  be 
paid  lo  him  by  Ibe  said  city  furthnlih."  It 
was  made  "the  duly  of  (be  city  of  Boston 
forthwith  to  raise  the  grade  of  said  teirilorj 
so  taken  or  purclinsed.  laying  out  and  Ailing 
up  the  same  with  good  materiaU,  with  refer- 
ence lo  a  compleie  drainage  thereof,  ao  as  ta 
abate  tbe  present  nuisance  and  to  preMrve  tbe 
health  of  the  clly,"  ^  1.  Any  person  having 
an  fntereat  In  the  land  taken  was  at  Ilbertf, 
within  one  year  alter  tbe  same  was  laken,  aa 
welt  in  hi*  own  behalf  aa  in  behalf  of  all  other 
persons  having  estalea  therein,  to  file  a  bill  In 
equity  In  tbe  supreme  Judicial  court.  In  tbe 
county  of  BufTolk,  settiog  forth  Ihe  taking  of 
*tbe  complainant's  land,  (he  condition  offaSS 
tbe  simein  reaped  toils  capacity  for  drainage, 
and  whether  the  complainant  claimed  any  wd 
what  damwRea  againal  the  city  or  the  Boston 
Waler  Power  Compiiny,  or  other  corporatioQ 
or  person,  "by  reason  of  juy  and  what  wrong- 
fol  act  or  omfssion  by  their  rauaing  •  dimlnn- 
tlon  in  the  value  of  bi*  land  at  Ihe  time  ofsald 
taking,  and  pra}  ing  an  a.<se9sn]eot  of  damaaes 
against  such  pnrt its"— notice  of  such  bill  be- 
ing given  lo  the  (larlies  named  therein  as  de- 
feodanls.  according  lo  tbe  course  of  courts  of 
equity,  and  also  putilic  notice  thereof,  to  all 
persona  In  whose  behalf  auch  bill  was  filed,  to 
appear  and  iKCome  parties  Aereto,  if  Ibey 
Ibougbt  fit  lo  do  so.  It  was  made  tbe  duty  of 
the  court  lo  prescribe  bow  such  public  notke 
should  be  siveD.  and  what  length  of  tJoM 
should  be  allowed  tor  appearing  and  becomiog 
a  party  to  Ibe  suit.  Any  one  interesled  who 
failed  to  appearand  become  a  party  wiihlotha 
time  prescribed  by  the  court  was  forever  bar- 
red from  recovering  any  damages  on  account 
of  such  taking.  Each  petson  appearinx  and 
becoming  a  party,  having  filed  a  wriiten  de- 
acription  of  Ibe  land  in  which  be  claimed  a* 
estate,  toitether  with  apian  thereof,  so  as  clearly 
to  distinguish  the  same  from  all  otber  laod^ 
wasrequu^  to  declare  what  estate  be  clalinra 
therein.  If  be  claimed  Ibat  the  value  of  sold 
lands  at  tbe  time  of  tbe  taking  wu  IcsaoMd  itj 
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■Dj  nnUwful  ict  or  otqIbsIod  or  tbe  cfu  of 
BoitoD,  or  of  tbe  Boston  Water  Power  Com- 
paoy,  or  of  any  otber  corporation  or  person, 
''to  Ibat  tbe  value  of  Ibe  Isnit,  la  lU  condltloD 
when  taken,  would  not  be  a  Just  compensniion 
for  all  tbe  ealate  and  rtgbts  of  tbe  part;  in  and 
In  reference  to  Ibe  eame."  he  waa  also  to  aiaie 
"wbat  sucb  injur;  is,  and  bow  and  bj  wbom 
Ibe  aaroe  bad  beeo  or  la  caoacd,  and  wbat 
rigbt  or  lllle  of  tbe  partj  ii  violat^,  and  wbat 
amount  of  damages  in  gross  Is  clainied  by  him, 
aa  compeDaation  therefor,  fromencb  of  tbe  par- 
Ue*  defendant."     Masa.   8lat.  ISflT.  cbap.  808 

Other  sectioDB  of  tbe  ad  provided  for  the 
appoiulmeat  of  commissioners  to  hear  the  par- 
Uea,  after  doe  notice,  lo  aasess  the  value  of  Ihe 
land  taken,  and  to  make  report  to  the  court  of 
tbeit  dolDga.  Any  pnrlj  aggrieved  by  tbe  re- 
port miRhl  eicept  tbeteto  ana  have  bia  exi^ep- 
3841  Uon  heard  as  in  a  suit  In  'equity,  or 
tnlgbl  apply  for  tbe  framiag  of  proper  issues, 
to  t>e  tried  by  a  Jury. 

Tbe  seventh  leclioD  provides:  "When  It 
aball  be  Anally  delermlned  what  anmunt  of 
damasea  any  parly  is  eoliiled  lo  recover  ajealost 
theclly  of  Boaton,  or  ihe  Boston  WaU-rPo  wet 
Company,  or  anv  other  parly  defendant,  a 
aeparale  decree  stiall  be  entered  accordingly 
and  execution  therefor  aball  be  issued,  wilbouC 
reirard  to  the  pendency  of  tbe  claims  of  any 
oiber  party  or  punies,  or  of  otber  clnlroa  of 
auch  cnmplaioBut." 

Tbe  city  council  approved  and  spread  upon 
its  reconlB  an  instruoDeot  rcciilng  Ihe  act  of 
IBflT,  and  slating  ibat,  pnrsuant  to  its  provl- 
■lona,  Ibecily  "Las  taken, and  by  these  ptMenls 
does  take,"  acenain  parcel  of  land  "belunj^ng 
to  Robert  Knott,"— in  whwe  name,  as  we  have 
seen,  (he  litle  then  alood  of  record. — "lo  hare 
arid  10  bold  the  aame  to  the  said  city  of  Bos 
too,  iu  succcHsors  and  ai^igns.  to  its  and  tbeir 
sole  use  and  behoof  forever,  agreeably  to  the 
proviaiona  of  the  aald  act."  This  iuBlrumenl 
was  approved  by  ibe  mayor,  wbo  certlQed  that 
"tbe  lande  described  in  said  Instrument  nere 
"     s  of 

^  _     jof  ihelal 

of  the  lan'i,  to  wit,  on  May  28, 

nrumeut  was  filed   lo  Ihe   Suffolk  registry  of 

deeds,  and  wns  fully  recorded. 

It  waa  Bdmltlcd  at  the  trial  that  Ihtcily  fol 
lowed  the  provisions  of  tbe  slatiue.  and  that 
the  premliies  were  held  by  the  defendnnt  under 
KnotI  and  Ibe  cliy;  aim,  that  the  city  forlb- 
wllh  performed  the  duty  Imposed  on  tt  by  Ibe 
fi&tule  at  an  Immense  outlay:  that  "tbe  grade 
ot  tbe  land  was  raised  and  ibe  bulldlnss 
ibereon.  the  leniiory  was  laid  out  and  filled, 
a  romplele  and  effective  system  ot 
was  provided,  tbe  nuisance  abated, 
value  of  the  land  was  iireatly  enhanced.  Tbe 
lot  Iu  iDlt  wan  filled  in  to  a  depth  of  several 
feet,  tbe  buildings  were  raided  and  under- 
pinned, and  tbe  value  incrensed." 

Subeiequently  a  seiilenient  was  bad  with  (be 
aaslgnee  of  Knott,  In  relailon  lo  Ihe  taking  of 
the  land,  and — Knott  baviog  eiecuted  a  release 
3801— Ibe  dty  conveyed,  by  deed  ot  'March 
14.  1^0,  to  the  defendant  Rechel,  tbe  deed  re- 
dtlng  that  tbe  property  bad  been  previously 
laken  by  tbe  city  under  tbe  atytve  act  of  1S6T. 

It  waa  also  admitted  that  no  compensation 
waa  aver  paid  to  tbe  plaiaiUfi  bj  leMon  or  on 

tfift  tr.  s. 


account  of  any  proceedings  by  tbe  city  un- 
der tbe  act  of  June,  ISeT.  And  it  was 
agreed  that  "In  1869  a  bill  In  equity  whs 
brought  under  tbe  statute,  reported  In  109 
Mass.  488,  tbe  case  being  Caib  v.  Dottoa,  on 
behalf  of  Cobb  and  all  othera  entitled  lo 
have  damages  assessed  tor  Ibis  taking;  that  Ibia 
case  was  peoding  in  the  Supreme  Oourt  until 
tbe  April  term,  1833;  that  It  was  ordered  by 
Ihe  court  in  this  case  that  the  time  from  De- 
cember 28, 18fl9.  to  first  Tuesday  of  April, 
1870,  be  allowed  to  parties  to  bill:  that  notice 
was  published  in  pHpers  on  said  order,  and 
that  such  persons  as  cnme  in  had  (heir  damagea 
assessed  under  said  bill," 

The  grouods  upon  which  tbe  plalnliiTs  im- 
peach the  validity  of  the  sale  ot  1S«  are:  Tiiat 
the  notice  mjulicd  to  be  given  of  the  proceed- 
ings in  tbeSuOnlk  probate  court  was  not  shown 
to  liave  been  published  as  nften  as  required, 
and  therefore  such  jurisdiction  of  the  ward 
was  not  acquired  as  aullintizcd  an  order  for 
tbe  sale  of  his  property;  that  the  notice  of  the 
sale  did  not  specify  both  tbe  lime  and  place  ot 
sale;  that  the  guardian  could  only  sell  for 
—  - —  1n  bond,  and  waa  wlihoiil  authority  to 
convey  and  Immedialely  take,  as  was 
done,  a  mortcap'  jack  for  the  purchase  money; 
that  no  relurn  ot  the  proceeds  of  sale  was  ever 
made  bv  tbegunrdlatii  and  that  an  affidavit 
setting  forth  the  time  and  place  of  the  sale  wna 
not  filed  by  the  guardian  vilbln  the  time  pre- 
acrilied  by  tbe  statute. 

Bui.  obviously,  tbe  question  to  be  flnt  COU' 
sldered  Is  Hbetlier  an  absolute  title  passed  to 
Ihecity  of  Boston.  It  the  litle  passed  In  virtue 
of  what  nas  done  under  (he  act  of  1807,  it  will 
become  unnecessary  to  determine  whelber  th« 
sale  made  by  the  guardian  ot  Peleg  Tollman, 
Jun.,  in  1B41.  was  invalid  upon  any  of  tbe 
grounds  assigned  by  the  plaintifTs.  For,  if 
that  sale  was,  in  itself.  Ineffectual  (o  devest  tbe 
title  ot  the  devisee  In  remainder,  and  if,  iit  (be 
time,  the  city  proceeded  under  the  statute  of 
1867,  the  title  was  not,  in  law.  In  EnotI  or  In 
tbe  defendant  Rechel,  but  in  the  children  and 
widow  of  tbe  devisee  In  remainder  upon  hla 
deathln  1B6H,  the  title  nevelrbelcss  passed  to 
Ibe  dtv.  If  the  provisions  of  that 'statu ti^[3t>3 
were  followed,  nnd  unless,  aa  plaintiffs  con- 
teod.  tbe  stntule  was  iincoTistltutioaal  and  void. 

Tbe  constitution  of  Massachusetts  recoi^nlzei 
the  right  of  each  lodividual  to  be  protected  in 
his  life,  lilwriy,  and  property,  according  to 
standing  laws;  declares  bis  o Nidation  to  con- 
tribute his  share  to  the  expense  ot  such  pro- 
tection; and  provides  that  "no  part  of  Ibe 
property  of  anv  Individual  can,  with  justice, 
be  taken  from  bim,  or  applied  lo  public  uses, 
without  bis  own  consent,  or  that  of  Ihe  repre- 
sentative body  of  tbe  people."  And  "when- 
ever the  public  exigencies  require  that  the 
property  ot  any  Individual  should  be  appro- 
printed  to  public  uses,  be  shall  receive  a  reason- 
able compensation  tberetor,"  Mass.  Codsl 
pt.  I,  art.  10.  The  legislative  department  ot 
the  commonwealth  has.  however,  full  power 
"from  lime  lo  time  to  make,  ordain,  and  es 
tablisb.  all  manner  of  wholesome  and  reason- 
able orders,  laws,  statutes  and  ordinancea, 
directions  and  instructiona,  either  with  penal- 
ties or  without,  so  as  tbe  same  be  not  repug- 
nant or  conlraiy  to  tbia  conalltution,  ai  they 
IH 
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■ball  Judge  tn  be  for  (be  good  aod  welfare  of 
IbU  oimmniiwealtb,  and  for  tbe  goTeroment 
and    ordering    Ibereof."       Pt.    B,    cbap.    1, 

Tbe  lutborilj  for  tbe  enactment  of  tbe  stat- 
ute of  1807  li  foimd  lo  these  constilulioDnl 
proviilODa.  Tbe  territory  ot  which  the  lot  In 
coniroreny  formed  a  part  wea  in  eucb  con- 
di lion,  for  manT  ^eara,  aa  to  require,  or  at 
leaai  lo  Justify,  leeislatiTe  loterfereace  under 
tbe  power  lo  ordaiD  and  establish  wholesome 
and  Teasonable  regulations  couduciTe  to  the 
good  and  welfare  of  tbe  people,  and  not  in- 
conalatent  wtlb  tbe  fundamental  law  of  the 
common  wealth.  And  do  reslrlctiona  are  Im 
posed  bj  tbe  Masaachusetta  conatlluilon  upon 
the  mode  in  wbicb  Ibis  power  ma;  be  exerted, 
encept  that  It  Is  eipressi;  required  that  the  or- 
ders, regulalloDs,  and  slalutea  prescribed  bf 
tbe  legislature  must  not  be  repujinant  to  the 
constitution,  and  It  was  oecessaiflv  Implied 
tbal  the  exercise  of  tbe  power  must  have  some 
real,  substantial  relation  lo  the  general  );ood 
and  welfare.  But  In  determining  whether  the 
leglstaturs.  Id  a  particular  enactment,  baa 
passed  the  limits  of  Ita  constitutioaal  authori- 
ty, every  reasonable  presumption  must  be  Id- 
a93]dulged  in  'favor  of  the  validity  of  auch 
enactmeDt.  It  must  be  regarded  as  valid,  unlpss 
it  can  be  clearly  shown  to  be  in  cooflicC  with  tbe 
onostitulion.  It  is  a  well-aettled  rule  of  coo 
alitutlonal  eipoalKon,  that  If  a  statute  may  or 
may  not  be,  accordingto circumstances. witbla 
the  limits  of  leglalatiTe  authority, the  existence 
of  tbe  circumatBucea  neccaaary  to  aupport  li 
mual  be  presumed.  Ta^t  v.  Bvdion.  16 
Gray.  417,  iSZ;  FUteher  v.  Ptek.  10  U.  S.  6 
Crancb.  .87,  128  [8:  162,  175];  anion  P.  R. 
Co.  ^.United  Stnletr 'Sinking  FttndCatet")W 
U.  8,  700,718  [25;«8,5011. 

We  must  tbereFore  assume  that  the  act  of 
1B67  had  for  its  real  object  the  protection  of 
the  public  health,  and  not  the  mere  acqulsilbn 
of  the  property  in  question  for  purposes  of 
■ale  anaprotll,  after  it  bad  increased  in  Talue 
bv  reason  of  the  grade  being  raised.  II  is  not 
alleged  in  ihe  pleadincs,  nor  was  there  any 
evidence  tending  to  show  thai  the  coat  of 
raising  the  grade  would  have  been  so  alight, 
compared  witb  the  real  viilue  of  tbe  property, ' 
Ibat  adue  regard  to  tbe  cod  sill  ut  ion  demanded  ' 
that  the  owner  should  have  been  giveo  oppor- 
tunity 10  raise  the  grade  at  bia  own  expenae, 
and  retain  the  property  in  its  improved  con 
ditlon.  On  tbe  contrary,  It  appears  that  tbe 
pnUic  health  jualified  prompt  action  and  tbe 
use  of  sucb  meaoB  as  could  be  effectively  sup 

5 tied  onlv  by  municipal  autborily  acting  un- 
er  le^alative  sanction. 
In  Dinfflts  v.  Boilon,  100  Haas.  S44.  5M-fiaO, 
this  act  of  1B67  was  assailed  upon  various 
grounds.  It  was  thereadjudged  that  tbe  stat- 
ute authorized  Ihe  properly  described  In  It  to 
be  taken  by  tbe  city  for  public  purposes;  that 
ita  language  Imported  a  Ulle  Id  fee  simple. 
The  point  waa  preased  that  tbe  legislature  had 
aasnmed  the  power  to  declare  the  eilalence  ot 
4  public  nuliance  on  the  land  of  the  pUiniiff. 
and  that  this  was  au  exercise  of  juilicial  power 
became  it  charged  bi  ~ 
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was  overruled,  the  court  boldinf  that  tbe  stat- 
ute did  not  regard  bim  as  an  odender  In  anj 
sense,  because  It  gave  him  a  right  lo  compeD- 
sation  .  not  onlv  for  all  damage  occasioned  by 
the  taking  of  bia  land,  but  for  lu  deleriora- 
tlOD  in  value  before  tbe  taking;  that  it  regarded 
*bim  as  an  inniiceut  person  whose  1bdU[3&4 
was  taken  on  tbe  ground  of  public  necessity  In 
order  to  protect  the  beallb  of  tbe  city;  and  that, 
upon  the  facta  slated,  It  was  apparent  that  no 
indictment  would  lie  against  blm,  notwitb- 
standlng  tbe  nuisance,  for  It  bad  been  created 
by  tbe  acts  of  others  which  were  beyond  fala 
control,  and  It  was  not  in  hi*  power  to  remov» 
IL 

After  oliserviQg  that  the  work  specifled  in 
the  act  waa  regarded  by  tbe  legislature  as  a 

Sreat  public  enterprise  to  accomplish  a  highly 
Dporlantribject,  one  that  oeeded  to  be  prose- 
cuted by  legislative  authority,  and  which  could 
not  have  been  dealt  with  by  a  judicial  tribunal 
under  any  known  forms  of  proceeding,  the  court 
proceeded:  "Where  tbe  saniiarv  (MndiUonof 
a  large-city  requires  an  interference  with  tb* 
real  estate  of  a  greal  num'-er  of  persons,  mak- 
ingex|>ensiveand  easential  cbaneea  in  Ihe  con- 
dition and  cbarNCier  of  tbe  land,  a  case  Is  pre- 
sented wilbin  that  clause  of  the  coDBtilniioD- 
wbich  ciinfers  authority  upon  tbe  leKislatur* 
to  make'  all  manner  of  wholeflorae  and  reason- 
able laws,  so  as  tbe  same  be  not  repugnaol  or 
contrary  to  this  conatilution.'  Pi.  8,  chap.  1, 
S  1,  art.  4.  In  Hingliam  <t  Q.  S>idiK  <t  Turnp 
Oo.  V.  Norfolk  Count]/.  6  Allen,  358,  Big- 
flow,  Ch.  J.,  says  one  of  the  main  purposes  of 
tbia  clause  waa  to  vest  in  tbe  Icgislature'a  su- 
perintending and  controlUoff  aulbority,  under 
and  by  virtue  ot  which  it  might  enact  all  law* 
not  re  pu  ED  ant  to  tbe  constitution  of  a  police 
and  municipal  nature,  and  necessary  to  tb« 
due  regulation   ot   tbe  internal  aSalra  of  the 

In  the  same  case  it  was  ol>1ected  that  aa  (he 
act  authorized  the  city  to  niat  take  the  land 
and  Itiureby  transfer  to  itself  Ihe  fee  without 
tbe  consent  of  tbe  ownera.  end  aa  the  only  ob- 
ject of  tbe  legislalure  was  to  abate  a  nui- 
aance,  the  act  should  only  have  granted  power- 
to  occupy  the  land  unUl  Its  object  waa  et- 
fecled  by  raising  the  grade,  which  being  done, 
the  land  should  have  t)een  restored  to  tbeown- 
erp,  applying  tbe  benefit  received  therefrom  In 
offset  to  the  damnqes.  That  objection  waa 
fully  met  Conceding  it  lo  be  true  (bat  the 
raising  of  tbe  irrade  did  not  require  an  occu- 
pation of  the  'land  tor  a  greal  length  of  [39ff 
time,  and  that  when  the  work  wea  completed, 
the  nuisance  was  abated,  and  the  land  in  a  con- 
dition to  be  occupied  by  private  persons,  the 
court  said:  "  But  its  condition  will  be  greatly 
changed}  almost  aa  much  as  raising  flats  iulo- 
upland.  The  former  surface  will  be  deeplf 
buried  under  tbe  earth  tbal  will  have  been 
brought  upon  it,  and  tbe  changed  eondllion  ia 
to  be  perpetual.  If  the  old  property  is  re- 
stored, the  new  property  which  has  been  an- 
nexed to  it  must  go  with  it.  This  would  be 
very  unjust  to  the  city,  wbicb  has  been  com- 
pelled to  incur  the  great  expense  of  destroy[inc 
tbe  nuisance,  unless  ihe  owner  were  miuired 
lo  make  a  reasonable  compensation,  wblcta 
might  be  far  beyond  Ibe  amount  of  (he  dam- 
agMtowbicbhewouldbeeDiiUed.  Iiwouldbe 


8vm  T.  RlCBBU 


difllcuU  to  adjuit  the  matrer;  mud  In  nuDj  caies 
II  might  operate  banblj  upon  ibe  owoer  tocom- 
pel  hTm  to  uke  and  p«y  foi  Ibe  improTemeDlt. 
On  the  whole,  theretora.  the  |^d  ot  compelling 
the  dtr  lo  lake  the  laud  Id  fee  almple,  and  the 
owDU-  to  part  wltb  bia  whole  litle  Tor  a  Juat 
GompeDMtloD,  would  aeem  to  be  tbe  moal 
■iniple  and  etjuitable  that  conid  be  adopted, 
tmles*  thora  la  aome  objedioo  on  tbe  gtound 
that  a  [ee  almple  it  mOTS  aacred  (ban  an  estate 
loT  life  or  jean,  or  thaDuieaaeiDealot  gieam 
or  leea  duratioii.  We  can  aee  do  ground  for 
Kgarding  one  of  tbeee  titlea  at  more  aacred 
Ulan  another,  or  for  regardlDir  land  a*  more 
Mcred  Iban  peraonal  pTopert;."  Again; 
"  Wbeiher  lana  be  taken  under  the  claiue  ao- 
thorlzinK  ihe  makiDK  of  wholesome  end  rea 
Bonable  lawe,or  bj  v^lue  of  thecUuaeaulhoriit- 
fBB  ihe  appropriation  of  private  piopert;  lo 
pm>lic  uaea.  It  must,  in  either  case,  be  left  lo  Ihe 
Hgialature  to  decide  what  quaolilf  of  eatate 
ouKht  to  be  taken  in  order  to  accomplish  its 
purpoac.  Boddotbe  most  compleie  Justice  lo 
all  partiea.  .  .  .  The  cooetitullon  provides  for 
the  protection  of  all  private  property,  and  it 
prtividea  that  wbeo  Ihe  public  eiieencies  re- 
quire thai  the  propert<r  of  aoj  individual  shall 
be  appmprialed  to  public  uiea  be  shall  receive 
a  reasonable  compensation  therefor.  Dut  It 
leaves  Ihe  legislature,  without  any  reslrictioo, 
•xpren  or  implied,  lo  decide  In  each  case,  as 
Uamee,  what  caoatllutea  such  eilgency;  and 
If  land  ii  lo  be  taken,  what  estate  in  it  iball 

SlM1*ButIbcvalidItyoftbeactof]B67isque*- 
tlonea  on  tbe  ground — not  aiigcsled  in  Dingleg 
■w.  Botton.  100  Haas.  544— that  it  did  not  pro- 
Tide  for  compensation  to  be  made  to  the  own- 
en  of  tbe  property  In  advance  of  Ita  actual 
Impropriation  by  tbe  com  in  on  wealth. 

Upon  ihla  point  the  defendant  insists  that 
tbe  statute  was  enacted  under  tbe  authority  to 
ordain  and  establish  laws  and  regulations  rea- 
■onably  adapted  to  secure  the  good  and  welfare 
of  Ibe  people,  and  that  statutes,  having  such 
Objects  in  view,  which  deprived  inillviduBUof 
the  cobitol  and  nie  of  their  properly,  need  not 
make  provision  at  all  for  compensaUon  losuch 
tedl  vidua  la. 

In  support  of  tbli  position  reference  is  made 
lo  Banen^  v.  Cnmbridfft.  126  Hasa.  488,  441. 
That  case  arose  under  a  aUlute  empowering 
tbe  city  of  Cambridge  to  require  the  owners  of 
certain  lands  to  BU  loem  lo  a  prescribed  grade 
In  order  to  abate  a  nuisance.  It  the  owLcrs 
failed  to  do  eo,  then  the  city  waa  autborized  to 
raise  the  grade,  the  expense  thereby  Incurred 
lo  become  a  lien  on  the  land  Glled.  If  any 
one  gave  due  notice  of  his  diwatis faction  with 
tbe  assessment  of  tbe  expense  of  raiaing  the 
grade.    Uie    city  was   thereupon  required   lo 

iske^  the  land,  and,  within  a  named  time,  Ble 
la  Ibe  re^lry  of  deeds  •  description  of  it,  to- 
gether with  a  statement  thai  It  was  taken  un- 
der the  statute.  If  the  parties  did  not  agree  aa 
to  Ibe  amount  of  damage  done  by  Ibe  taking, 
then  tbe  qtiestlon  of  damage  was  to  be  deter 
mined  by  a  Jury,  proper  allowance  being  made 
for  tbe  impTOvement  by  reason  of  the  grade 
of  tbe  land  being  raiaed. 

Tbe  court  aaid  that  tbe  compensation  lo 
which  the  owner  was  entitled  was  the  value  of 
the  land  at  Ilia  time  of  the  taking,  making  due 
Ul  V.  8. 


allowance  for  tbe  Improvement;  that  this  ex- 
cluded lo«B  or  inconvenience  caused  to  the 
owner  by  proceedings  prior  lo  the  inking;  that 
tbe  purpose  of  the  sUtute  was  to  give  to  each 
owner  the  right  to  elect  whether  he  would  pay 
the  expenses  of  filling  bis  land  and  retain  hla 
estate,  or  surrender  bis  estate  lo  Ibe  city  for  a 
fair  eompeosatioDi  and  that  Ibe  act  gave  no 
ligbt  eltber  to  theowner  whosarrendered,oTto 
llw  owner  wbodid  notanrrender.tn  recover  for 
previous *lo«e  or  inconvenience.  "Nor."[397 
tbe  court  said,  "Istbesiatulemadeuncnnstitu- 
tlonal  by  this  construction.  It  Is  entitled  an 
act  to  provide  for  the  prevention  and  abate- 
ment of  nuisances  and  the  preservation  of  tbe 
public  health.  It  was  not  poised  to  delegate 
the  right  of  eminent  domain,  but  under  tbe 
police  power  of  the  commonwealth.  Iawi 
passed  In  the  legitimate  eierdse  of  this  power 
are  not  obnoxious  to  const! tutlonal  provisions 
merely  because  they  do  not  provide  compen- 
sation to  tbe  individual  who  is  Inconvenienced 
by  them.  He  U  presumed  to  be  rewarded  by 
Ihe  common  benefits  secured.  Instanceaoflts 
exercise  are  found  in  all  quarantine  and  health 
regulaiioos,  and  in  all  laws  for  tbe  abatement 
of  existing  and  the  prevention  of  threatened 
nuisances.  .  .  .  The  legislature  is  ordinarily 
tbe  proper  Judge  of  tbe  necessity  for  the  ezer- 
ciae  of  the  power,  and  there  la  uotfalng  in  Ihla 
case  whlchahowsthatthiaact  waa  not  required 
for  tbe  preservation  of  health  and  protection 
against  a  nuisance." 

That  case  does  not  sustain  the  view  advanced 
In  behalf  of  tbe  present  defendant.  Tbe  state- 
ment, in  Ibe  opinion  of  the  court,  that  laws 
passed  In  the  legitimate  exercise  of  the  police 
power  are  not  to  be  held  objectionable,  on  con- 
stitutional grounds,  merely  because  ibey  do  not 
provide  for  compensation  to  the  Individual  in- 
convenienced by  them,  bad  reference  only  to  so 
much  of  Ihe  statute  then  under  eiamlnatioD  as 
directed.  In  the  interest  of  tbe  public  health, 
the  abatement  of  the  nuisance  created  by  Ihe 
condition  of  ilie  property  In  question.  The 
abatement  of  a  nuisance— nothing  more  being 
required  or  done — is  not  of  ilself,  and  nltbin 
the  nteaning  of  tbe  constitution,  an  appropria- 
tion of  ptopenv  to  public  uses.  The  court  did 
not  say  that  private  property,  Ibe  condition  of 

hicb  waa    such  aa  to  endanger    the  public 


viltaout 
On  the 

contrary.  Ilie  statute  there  under  examloatioa 
contemplated  that  if  tbe  owner  did  not  himself 
atute  Ibe  nuisance  in  Ibe  mode  prescribed, 
then  Ihe  properly,  tbe  condition  of  which  was 
the  cause  of  the  nuisance,  was  to  be  taken  by 
the  city,  tbe  owner  to  receive  aucb  damage*  as 
a  Jury  awarded. 'allowance  being  made  [398 
for  tbe  improvement  that  resulted  from  tbe  rala- 
Ingof  Ibe  grade  at  Ibeexpcnee  of  the  city.  That 
case,  it  is  manifesi,  proceeded  upon  tbe  ground 
that  the  provisions  of  Ihe  constitution  above 
quoted  are  lo  be  construed  together,  so  that  if 
private  properly  be  actually  taken  and  appro- 
priuied  for  public  uses,  although  i^ken  or  ap- 
propriated in  virtue  of  a  statute  having  as  lis 
main  or  primary  object  Ihe  conservation  of  the 
public  hesllb.  reasonable  compensation  must 
be  made  to  the  owner.  This  necessarily  fol- 
lowslrom  tbe  reslrictloD  Impoaed  tqr  Um  on.- 


893-401 


Bdfbemk  Coubt  ow  thi  Unitkd  Stated 


Oct.  Txui, 


■iltutiou  to  (be  affect  ibat  statutes  paised  ta  tbe 
eierclae  of  the  police  power  of  tbe  commoB- 
wenllb  must  not  be  reputLDant  or  cootrnry  to 
tbe  cooslilulinn,  one  of  tbe  proviiiions  of  nblch 
ia  that  the  owner  of  private  property  appro- 
priated to  pablie  vtr»  sball  receive  a  reaaooa- 
ble  cocopensatiOD  tberefor.  And  It  via  to 
■ppropriated  when  tbe  city  took  tbe  fee,  and 
therebv  acquire<l  a  riglit  to  sell  the  property 
after  It  vras  improTea,  and  put  tbeprooeena 
Into  il«  treasury.  Brookiyn  Park  Comr*.  v. 
Armttrong.  45  N.  T.  284.  244,  6  Am.  Rep,  70. 
Uudouliieilly,  the  si  ale,  without  taking  tbe 
thie  to  Itself,  may.  Id  some  appropriate  mode 
and  without  compensation  to  the  owner,  for- 
bid the  use  of  specifled  private  properly, where 
■ucb  use  would  be  injurious  to  the  public 
health.  Por.  as  said  by  Chief  Justice  8baw  in 
CVm.  T.  Alger,  7  Cusb.  r>8,  84,  "it  is  a  aelltcd 
principle,  growing  out  of  the  oature  of  nell- 
orderM  society,  that  every  holder  of  property, 
however  absolute  aud  unqualified  mar  be  hla 
title,  holds  It  under  tbe  implied  llBbility  thnt 
bUuK  of  il  shall  not  belujurlous  to  Ihe  equal 
enjoymeot  of  others  having  an  equal  Hght  to 
the  eojoymenl  of  their  property,  nor  injurious 
totberi^btsof  IhecomiDUiiity.  .  .  .  Rlghtsof 
property,  like  all  other  social  aod  conveDliooal 
rft;bii,  are  subject  to  sucb  reaaoDabie  limita- 
Iloaa  in  their  enjoyment  as  ibalt  prevent  them 
from  beio|r  Injurious,  and  to  such  reasonable 
rest rsiniB  and  regulaliout  established  bj  Ian 
as  tbe  legiiilalure,  under  tbe  goveroing  and 
controlliDg  power  veiled  In  them  by  the  con- 
slltulinn,  ihay  think  neceasary  and  expedient." 
This,  the  court  asid.was  not  tbe  power  of  emf- 
399]Dpntdomaln,buirHtber*(bepol!ne  power, 
"the  power  vested  in  tbe  legialalure  by  tbe 
coDBIllulioD,  to  make,  ordain,  and  establUh  nit 
manner  of  wholpsorue  and  reasonable  lawa, 
■tatutt'S.and  ordlaances,  either  with  penalties  or 
wlibnui.  Dot  repugnant  lo  tbe  constitution,  aa 
they  aball  Judge  to  be  tor  tbe  good  and  welfare 
of  (be  commonwealth  and  of  the  subjecia  of  the 

When  however,  ibe  lec'slalure  provides  for 
tbr  actual  laklog  and  approprialloo  of  private 
property  for  public  uses,  ita  authoritv  to  enact 
such  ft  regulation  rests  upon  its  right  of  etnl- 
nent  domain — a  right  vital  lo  tbeeiisleoceand 
Mfety  of  government.  But  It  is  a  coodliion 
precedent  to  tbe  ezerclae  of  such  power  that 
the  statute  makes  provision  for  reasonable  com- 
prnsHlIon  to  the  owner. 

The  difierence  between  an  act  paaaed  with 
exrliislve  reference  to  the  police  power  of  tbe 
state,  wllhout  an;  purpose  to  take  and  apply 
properly  to  public  uaea,  aad  a  statute  like  tbe 
one  herelnvolved,  which,  for  thegenerslgood. 
ordains  and  eitabllshes  regulations  dec^ring 
Ibe  exisieitce  of  a  nuisance  created  by  tbe  coo- 
dliion of  parllcnlar  property,  and,  in  addition, 
and  aa  the  beat  modeof  accompllihlng  iheend 
Id  view,  Hathorizea  tbe  same  property  to  be 
appropriated  bv  the  public.  Is  Illustrated  by 
Qym.  V.  Tewi^ry,  11  Mel.  U.SD.  That  case 
related  to  a  fiaiute  of  Msasachiieetts,  which, 
for  Ibe  protection  of  the  barbor  of  Boston,  for- 
bade, under  penallle!',  the  removal  of  any 
•tones,  gravel,  or  mud  from  any  of  the  beaches 
In  tbe  town  of  Chelsea.  The  court,  observiog 
that  all  properly  was  acquired  and  beld  under 
tbe  Unit  condltlOD  that  It  abould  not  be  ao 
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usecTaa  to  injure  the  equal  rights  of  other*  a; 
tn  deitroy  or  greally  impair  tbe  public  rig bla 
and  Interest!  of  tbe  community,  anid  that  '"a 
law  prohibiting  an  owner  from  removing  the 
soil  cotnpoalng  a  natural  cmtMnkmeat  lo  ■ 
valuable,  navigable  slream.  port,  or  harbor  la 
not  such  a  taking,  aucb  an  interference  with 
tbe  right  and  title  of  the  owner,  as  lo  give  Idm 
a  constllutiooal  right  to  rompeuaatiou,  and  to 
render  an  act  uncooslliutional  wliicb  makes  no 
aucb  provision,  but  is  a  Just  restraint  of  an  In- 
jurious use  of  tbe  properly,  nblch  the  legisla- 
ture have  Buih'irlty  lo  make." 

•The  prlociple  Is  also  illustrated  by  lber4O0 
case  of  rurnisrv.Ayii.lM  Mass.  579, 681.14L.R. 
A.  487.  That  case  Involved  the  validity  of  a 
alalute  authorizing  tbe  flowage  of  certain  landf 
or  flats,  upon  prescribed  terms  aod  couditioni, 
for  tbe  purpose  of  cieatlng  and  raising  a  |toDd 
for  Ibe  cultivation  or  useful  flshes.  [teferring 
to  tbe  constitutional  provision  giving  power  to 
eonct  all  manner  of  wholesome  and  reasonable 
laws  for  tbe  general  good  (Haas.  Coost.  pt.  3, 
cbtip.   1,  nri.   4),  t;ie   court.  In  that  Ciiae,  aald: 


and  give  tt  to  aooiher,  nor  to  take 
properly  for  public  uaes  without  compensa- 
lion,  nor  wsnlonlj  to  Interfere  with  private 
rigbti.  These  are  always  to  be  carefully 
guarded  aod  protected.  But,  of  necesaity,  csiea 
will  arise  where  there  will  or  may  be  a  con6ict 
of  interests  in  Ihe  use  and  dlsposKton  of  prop- 
erty, and  questions  may  and  will  come  np 
affecting  tbe  public  welfare  In  regard  lo  ibe 
use  which  ahall  or  shall  not  be  permitted  of 
certain  property."  SaUm  v.  Enttern  R.  Ot.i^ 
Mass  431,  437,  W  Am.  Dec.  6S0. 

But  must  compensation  t>e  actually  made  or 
tendered  In  advance  of  such  taking  or  appro- 
pHatlonf  la  It  not  sulBcient,  In  order  lo  meet 
tbe  requlrementa  of  tbe  constitution,  if  ade- 
quate provlaioa  be  made  for  compensation  I 

The  constitutions  of  some  of  Ihe  state*  ex- 
pressly require  that  compensation  be  flrat  made 
tolbeowuei  before  the  rights  of  tbe  public 
can  attacb.  Itut  neither  tbe  conatliulion  of 
MsMachuselts  nor  tbe  Constitution  of  tbe 
United  States  contains  any  such  provision. 
Tbe  former  ooly  requires  that  the  owner  "aball 
receive  a  rearonablecompeDsalion;"  Ihe  latter, 
that  private  pr.tperly  shall  not  be  taken  for 
public  use  "  without  just  compensation." 
Reasonable  compensation  and  juat  compeow- 
tlon  mean  tbe  same  thing. 

In  Haterhill  Bridge  Propi.  v.  Ofu  CtoHaty 
Oamrt.  103  Mass.  120,  1S4,  4  Am.  Rep.  St8, 
tbe  court  aald:  "Tbe  duty  of  paying  an  ade- 
quate com  pen  sal  Ion  for  private  proper^ 
taken  Is  Inseparable  from  the  exerdae  of  the 
right  of  eminent  domain.  The  act  grantinK 
tbe  power  must  provide  for  compensation,  ana 
■  ready  means  of  ascerlalniiig  the  amount. 
•Payment  need  not  precede  the  selzure;(^401 
but  the  means  for  securing  Indemnity  must  be 
such  that  tbe  owner  will  be  put  to  no  riak  or  nn- 
reasoaable  delay," 

A  leading  caae  upon  thie'point  Is  Oanneetitmt 
Rieer  R.  Ca.  v.  Franklin  Qtuntu  Oomn.  Vtt 
Mass.  SO.  S2,  SO,  34  Am.  Sep.  888.  Tbatcaae 
arose  under  a  atatule  of  Hasaaebusetta  author- 
izing tbe  manager  of  a  railroad  owned  bj  the 
commonwealth  to  take  land  for  a  paiaengei 


ISM. 


BWSBT  ▼.  Rbobku 


Ml-Ut 


MrIIob  to  tie  nied  ti;  thkt  md  otber  rallroftdi, 
and  proTidlDg  no  other  mode  of  com  peon  tlon 
to  the  owner  than  that  the  land  abould  be  paid 
for  out  of  the  earnings  of  the  railroad.  The 
-»  held  to  be  void. 


nndertakea  to  appropriate  private  property  for 
a  pobllc  hlehwaf  of  an;  kind,  wilboiU  ade- 
qnate  proviinon  for  the  pajmeot  of  ompeDSa- 
(lon,  U  nnconetltutlonal  aod  void,  and  does 
not  jnatlfr  an  enti;  on  the  land  o(  the  owner 
wlthontbuconaent," — d ting  among  other  caaea 
"  "  "  "  V.  Salem  A  L.  R.  Co.  8 
"Statute*  Ukiug  private 
propeny  lor  a  puoiic  highway,  and  providing 
Tor  the  aacertalnlng  of  the  aamages  and  for 
payment  thereof  out  of  the  treaeur;  of  the 
conntj,  town,  or  cllv,  have  often  been  held  to 
be  constltadooal.  But,  Id  the  cbks  In  which 
it  haa  been  bo  held,  the  liability  to  pay  the 
dtmaaea  rested  upon  the  whole  property  ollbe 
InhabTlanti  of  the  municipality,  and  might  be 
enforced  by  writ  of  execution  or  warrant  of 
diatreas,  or  by  maDdemus  U)  compel  the  levy 
of  a  (Kneral  lax.  The  rule  hat  not  been  ei- 
tended  to  casei  In  whicb  only  a  special  tuod 
waa  charged  with  the  payment  of  the  damages, 
and  the  munldpalltj  bad  no  Power  lo  levy  a 
general  tai  to  pay  them.  .  .  .  Wben,"tbecourt 
said,  "private  propertv  Is  taken  directly  by  the 
commonwealth  for  the  public  use.  it  Is  not 
Decenary  or  nsnal  that  Ihe  commonwealth 
ahould  be  made  suMect  to  compulsory  proceu 
for  the  collection  oi  the  money  to  be  paid  by 
way  of  compensation.  It  Is  gufficieDt  It  the 
Btatule  which  authorizes  the  taklog  of  the 
property  should  provide  for  assessment  at  the 
damages  in  Ibe  ordinary  manner,  and  direct 
that  the  damages  so  assee»ed  be  psid  outof  the 
402]  treasury  of  the  'common wealth, 
authorize  the  governor  to  draw  his  warrant 
therefor." 

Much  aires  was  placed  bycouccel  in  Ibat 
case  upon  the  admitted  fact  that  ibe  earnings 
of  the  railroad  owned  by  Ibe  common  wealth 
would  probably  be  sufficient  to  meet  and  es- 
tinguish  all  claimi  for  damages  for  laoda 
Uhen.  But  that,  the  court  well  said,  fell  sbort 
of  the  coDStitulioDsI  requirement  that  lbs 
owner  of  properly  shall  have  prompt  and  cer 
tain  compeniallon,  without  being  subjected  to 
undue  risk  or  unreaaonable  delay 

Id  Ihe  later  caM  of  Briekett  v.  EaterhiU 
Amiedvct  Co.  142  Han.  SM,  S9«,  the  language 
of  the  court  was  that  "a  statute  which  attempts 
to  antborize  the  appropriation  of  private  prop 
erty  for  public  uses,  without  making  adequate 
provision  for  compensation,  la  u  n  const  it  u  Lion  al 
and  void." 

Id  view  of  these  authorities,  It  la  clear  that 
as  the  constitution  of  Massachusetts  does  not 
require  compensation  to  be  first  actually  made 
or  tendered  before  the  rights  of  the  public  In 
the  property  taken  or  applied  become  com- 

flele,  the  requirements  of  that  Instrument  are 
uUy  met  where  Ibe  statute  mnkes  such 
etoviaion  for  reasonable  compensalloD  as  will 
g  adequate  and  certain  In  its  resuita  It  is 
equally  clear  that  an  adequate  provision  is 
made  when  Ihe  statute,  sutboriiiog  a  public 
municipal  corporation  to  take  private  property 
for  public  otea,  directs  the  n^ular  ■acertain- 
Ut  D.  8.  U.  S.,  Book  40.  18 


meat, without  Improperdelav  and  in  somelegal 
mode,  of  the  damages  sustained  by  the  owner, 
and  gives  him  aa  unqualified  tight  to  a  Jodg- 
ment  for  the  amount  of  such  damages  wiiica 
can  be  enforced,  that  l«,  collected,  by  Judicial 

Babstanlially  the  aame  principles  bave  been 
announced  by  this  court  when  iolerpretlng  the 
clause  of  the  Constitution  of  the  Uolted  Riaiea 
that  forbida  the  taking  of  private  property  tor  . 
public  use  without  Jtist  compensatloD.  In 
Cherokee  Hation  v.  Southern  KaTUat  B.  Go.  13-1 
U.  B.  641,  eS8  [84:  !»0.  803],  it  was  suggested 
that  the  Act  of  Congress  there  Involved  vio- 
lated Ihe  Constitution  of  the  United  States  In 
that  it  did  not  provide  for  compensation  to  be 
made  to  the  plalntltT  before  the  defendant  eit- 
tered  upon  lands  taken  tor  tbepurpose  of  con- 
structing *lts  road  Dverlhem.  Tbii ol)Jec-[40a 
lion  was  not  au stained.  The  court  said:  "The 
Consiitution  declares  that  private  property  shall 
not  be  taken  for  public  use  without  Just  com- 
pensation. It  does  not  provide  or  require  (bat 
compensation  shall  lie  sctually  paid  in  advance 
of  the  occupancy  of  the  land  to  be  taken.  But 
the  owner  is  entitled  to  reasonable,  certain,  and 
adequate  provision  before  his  occupancy  la 
disturbed.  Whether  a  particular  provision  be 
sufficient  to  secure  the  com  pen  sal  ion  to  which, 
under  the  Constitution,  be  is  entitled.  Is  some- 
times a  question  of  difficulty.  In  the  present 
case, the  requirements  of  the  Constitution  have. 
In  our  Judgment,  beet)  fully  met.  The  third 
section  provides  that  before  the  railway  shall 
be  conslrucled  through  any  lands  proposed  to 
be  taken  full  compensniioD  aball  t>e  mnde  to 
the  owner  for  all  property  to  be  taken  or 
damage  done  by  reason  of  Uie  construction  of 
the  road.  In  the  event  of  an  appeal  from  the 
Qndlag  of  the  referees,  the  comimD;  Is  required 
to  pay  into  court  double  the  amount  of  the 
award  to  abide  its  Judgment:  and  tbal  helnjf 
done  the  company  may  enter  upon  the  prop- 
ny  sought  \t,  v»  condemned,  and  proceed 
'1th  the  construction  of  Its  road.  We  are  of 
the  opinion  that  this  provision  Is  sufficiently 
reasonable,  ccrlain  and  adequate  to  secure  Ihe 
Just  compensation  to  which  the  owner  is  enli- 
tled.  .  .  .  The  plaintiS  asks,  What  will  be  lU 
condition  aa  to  compensation,  if,  upon  the  trial 
de  now  ottbequeetionof  damages,  the  amount 
asacBsed  in  its  favor  should  exceed  tbe  sum 
vhich  may  be  paid  into  court  by  the  defend- 
iQi  T  This  queslion  would  be  more  embar- 
assinir  than  it  is  If,  by  Ihe  terms  of  tbe  Act  of 
Congreas,  tbe  title  to  the  property  anproprl- 
aled  pai^aed  from  tbe  owner  to  tbe  defendant, 
when  the  latter — having  made  tbe  required 
deposit  in  court— is  authorized  tc  enter  upon 
the  land  pending  the  appeal,  aad  to  proceed  in 
tbe  construction  of  its  road.  But  clearly  [un- 
der that  Act  of  Congress]  the  title  does  not 
until  com peosalion  is  actually  made  lolbe 
er.  Within  Ihe  meaning  of  the  Constitu- 
tion [and  under  that  Act],  the  property,  al- 
thnuKh  entered  upon  pendiug  Ihe  appeal,  la 
not  taken  until  tbe  compensation  is  ascertained 
in  some  legal  mode,  and,  being  paid,  the  title 
passes  from  the  owner." 

'In  f  rnn^y  v. /ntfianapofis.  108  tJ.  9.[404 

,S03  [26:S50, 652],cite()  by  the  plsintilfs,  Ihe 

controlling  queslion  was  whether  ibeownerof 

certain  land*,  taken  under  ■njudtana  ^ttllttlLA 
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for  B  public  object,  hai  been  derested  of  hla 
title.  And  ibst  quMtion  depended  upon  the 
GODittuciioD  of  Ibe  claaae  of  the  slsle  cnnsti- 
tutloD,  provlilfng  "tbat  do  man's  particular 
•eriEcea  shall  be  demanded,  or  propenj'  taken 
ir  vpplied  to  public  use,  vUbout  iLe  content  of 


It  should  be  bere  staled  Ibat  the 
Indiana  sLatuie  (Ind.  Rev.  Stat.  1888,  chap.  G5, 
p.  SS7}  contained  no  clause  eipreaaly  declar- 
ineat  nbat  sta^e  of  tbe  proceedtDgstbe  onn- 
ers  tllle  should  bedereated.  Necessarily, there- 
fore, it  was  beld  that,  undei  the  Indiana  coo- 
Btitutiou,  the  owner  was  not  devested  ot  title 
until  he  was  compensated.  Atter  referring  to 
adjudged  cases  in  thai  and  other  statee,  thia 
court,  speaking  by  Chief  Jvttiee  Waile,  said: 
"Not  to  mnltiply  cases  further,  it  aeems  to  us 
tbatbolhon  principle  and  authorltj'  the  rule 
Is,  under  such  a  cooslitution  as  that  of  Indi- 
ana, tbat  tbe  right  to  eater  and  use  the  prop- 
erty !■  compleie  as  soon  as  the  property  is 
■dually  appropriated  under  the  authority  of 
law  for  a  public  use.  bn;  tbe  title  does  not  pass 
from  Ibe  owner  without  bis  consent  unlU  just 
compensation  has  been  made  lo  bim." 

Bui  that  case  by  no  means  controverts  tbe 
doctrine  thnt  tbe  legislature  may  authorize  a 
municipal  corporation  to  take,  lor  public  use, 
ftt  the  outset,  tbe  absolute  title  to  specJBc  pri- 
vate property.  If  eltber  the  statute  under 
which  that  Is  done,  or  a  general  statute,  recog- 
nizes the  absolute  right  of  tbe  owner,  upon  hu 
properly  being  taken,  to  Just  or  reasonable 
campen Ballon  therefor,  and  makes  provlBlon, 
iu  the  event  of  the  diBBgr-eement  of  the  parties. 
for  tbe  ascertain  men  I,  by  suit,  without  unrea- 
•ODable  delay  or  risk  to  the  owner,  of  the  com- 
pensalion  to  wblcb,  under  the  conslitulion,  be 
la  entitled,  and  to  a  Judgment  In  bis  favor,  en- 
forceable agalnat  such  corporation  Id  some 
effective  mode,  so  that  tbe  owner  can  certainly 
obtain  tbe  amount  of  sucb  compensation.  Tbe 
Haasach  usettsataluteoflBe7,uailkelheIndianB 
405]statule,  "eiprettly  declares  that  from  the 
moment  the  property  was  taken  tn  accordance 
witb  lit  provisions,  tbe  tide  should  be  vested 
in  tbe  dty  of  Boston  i  that  the  dly  should  ibere- 
upon  proceed  fortbwltb  wiib  the  work  of  rais- 
ing tbe  gnde;  and  tbat  tbe  owner  should  have 
tbe  rfgbt,  for  the  prompt  enforcemeDtof  wbicb 
■deqnate  provlaloo  was  made,  to  obtain  tea- 
•onaole  compensation  for  his  property. 

Namerouaauthorittetbavebeendted  wblch. 
It  U  (upposed,  are  In  conflict  witb  the  views 
we  bave  expressed.  But  a  careful  examlnatloo 
WfU  show  tbat  the  caen  cited  an  distlDguisha- 
Ue  from  tboee  to  wbicb  we  bave  referred. 

In  BaUimor*  S  8.  K  C*.  j.  Ifeibit.  51  U. 
a  IV  How.  8H,  808.  S99  [IS:  46»-4Tl],  It  was 
Mid  tbat  It  was  tbe  payment  or  tender  of  the 
value  assessed  by  the  inqulsiUon  tbat  gave  title 
to  a  nilroad  company  that  had  taken  private 
property  for  lis  road,  and,  consequently,  with- 
out aucb  payment  or  tender,  no  title  could 
peas.  But  It  was  so  declared  because,  by  the 
▼err  terms  ot  the  statute,  the  company  was 
entitled  to  the  estate  and  Interest  of  the  owner 
In  tbe  land  condemned  i»A«nitpaldortendered 
tbe  value  to  atcertained. 

In  Bkio^ood  v.  MohoKk  A  ff.  S.  Oi>.  18 
Wend.  9,  IT,  18, 81  Am,  Dec  118,— wblcb  was 


a  case  of  private  properlv  taken  for  a  tmHrnad 
company,— Chancellor  Wal worth  laid  tbat  tbe 
payment  ot  the  damages  awarded,  or  the  de- 
posit of  the  amount  as  prescribed,  was  in  Ihe 
nature  of  a  condition  precedent,  not  only  to  tbe 
acquisition  ot  tbe  legal  tllle  to  the  land,  but 
also  lo  the  rlgbl  to  enter  and  Inke  permanent 
possession  o(  the  land  for  Ihe  use  of  the  cor- 
poralion.  Bui  Ibat  was  said  with  reference  lo 
a  statute  providing  tbat  upon  the  payment  ot 
the  damages  awarded,  with  tbe  costs  of  Ibe 
appraisement,  or  upon  ibe  deposit  of  tbe 
amount  in  a  bank  in  a  named  city  to  tbe  credit 
of  the  owner,  of  which  notice  should  be  given, 
the  railroad  company  should  "be  deemed  lo 
be  sejeed  and  posuessed  of  tbe  fee  simple  oF  si) 
such  land  or  real  estate  as  shall  bave  been  ap- 
praised." Tbat  the  chancellor  did  not  hold  to 
tbe  doctrine  ibat  payment  or  tender  ot  pay- 
ment must  In  every  case  precede  the  devestiture 
of  the  owner's  title  is  clear  from  llie  preceding 
paTtsothisopinion.  Hesaid:  "II certainly waa 
'not  ihe  Inleotlon  of  ihe  framers  of  the  [40O 
constitution  lo  authorize  the  property  of  a  citi- 
zen to  be  taken  and  actually  appropriated  to 
Ibe  use  o(  the  public,  and  thus  to  compel  him 
to  trust  to  the  future  Justice  of  the  legislature 
lo  provide  him  a  compensation  therefor.  Tbe 
compensation  must  be  either  ascertained  and 
paid  to  bim  before  his  properly  Is  ttaua  appro- 
priated, or  an  appropriate  renudy  must  ba  prv- 
Bided,  and  upon  aa  adequate  fund;  whereby 
he  may  obtain  such  comiiensauon  througb  the 
medium  of  the  courts  of  justice  if  those  wboao 
duly  It  la  to  make  such  compensation  refuse  to 
do  so.  .  .  .  The  public  purse,  or  tbe  proper^ 
of  tbe  town  or  county  upon  which  the  asaees- 
meal  is  lo  be  made,  may  justly  be  considered 


passage  ot  tbe  necessary  laws  to  ascertain  tbe 
amount  ot  compensation  be  is  to  receive,  or 
the  fund  out  of  which  he  Is  to  be  paid." 

So,  in  iW«  V.  Sayden,  6  HiU,  Sfi»,  Sfll. 
CKiif^Juttue  Nelson  said:  "Atlbough  it  may 
not  be  necessary,  within  the  constitutional  pro- 
vieion,  tbat  tbe  amoontofcompensatlonabonld 
be  actually  ascertained  and  paid  before  prop- 
erly Is  thus  taken,  it  it,  I  apprehend,  tbe  set- 
tled doctrine,  even  m  it  retpecla  tbe  elate  llaelf, 
Ibat,  at  least,  certain  and  ample  provlaloa  mnat 
be  first  matle  b^  law  (except  In  eases  of  pnbUo 
emergency),  so  that  the  owner  can  coerce  p^- 
ment,  through  the  Judicial  tribunals  or  otbKt- 
wise,  without  any  unreasonable  or  unnecessarr 
delay."  See  also  Brinekerheff  v.  Wtngie,  1 
Wend.  470-472;  Bogert  v.  Bradihaw,  30  Johna. 
785,  741;  Baktr  v.  Johnmm,  S  HUU  843,  847. 

In  Btaet  v.  Vtrmimt  OeiU.  B.  Co.  97  TL  S9, 


any  easement  growing  out  of  it,  and  acquired 
no  light  to  enter  upon  It  or  exercise  owneisblp 
over  the  same,  until  It  paid  the  damagea 
awarded  to  Ihe  owner,  or  deposited  the  money 
asprescribedby  thcstatute.  Tbe  reason  given 
for  this  was  that  the  slaiule  eipressly  provided 
that  that  should  be  done  before  any  right  In 


nearly  all,  of  *tbose  died  by  the  plalntUIs[407 
in  ihis,lhat  in  tbe  latter  ibeslatole  under  wbicb 
tbe  property  wae  taken,  eltbet  czprenlj  or  bT 
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■imiMirj  tanpHciHoD,  nwda  ili«  paraant  or 
landtf  of  Um  compenmilon  kwvdedlo  the 
owDO  of  the  t>R>P«rtj  mpproprlalad  to  public 
QM,  a  eondltkn  precedent  to  tbe  acquhilloD  of 
ttU«  bj  tiM  partj  at  whoH  iottaDM  tbe  prop- 
er^ «u  toKen;  whereu,  in  tbe  preaent  caie, 
tbe  (Utute  reets  the  title  !□  tbe  city  of  Bostoo 
from,  at  leait,  the  time  it  filed  In  the  ofOce  of 
the  regiilry  of  d«ed*  a  deacrlptloQ  of  the  landa 
taken  Dj  It,  deecriblnz  them  with  at  much  cer- 
tainty M  la  nqutred  m  a  commoa  convef  aoce 
of  land*,  and  itatlng  that  the  same  were  taken 
piuiuani  to  tbe  provlslona  of  tbe  alntule.  As 
■oon  ai  tbey  were  so  taken,  the  city— Invested 
from  that  lime  niththell tie— had tliertghirorth- 
wltb  to  r^ae  tbe  grade,  and  could  not  throw 
tbe  property  back  upon  tbe  former  owner,  or 
eotnpel  him  to  pay  the  cost  of  raiaiog  the  grade; 
and  tbe  owner  tiecame,  from  the  moment  tbe 
property  waa  taken,  abcolulely  entitled  to  rea- 
aooable  compenBatlon,  tbe  amount  to  be  ascer- 
tained without  undue  delay,  in  tbe  mode  pre- 
acrtbed,  Uid  ila  paympnt  to  be  assured,  if  nec- 
eaaary,  by  decree  afalnst  tbe  city  which 
oould  be eSectlrely  enforced. 

We  are  of  opinion  that,  upon  botb  prioclph 
and  authority,  it  was  competent  for  ibe  legis- 
latnre,  in  tbe  exercise  of  the  police  powera  of 
tbe  commoDwealtb,  end  of  its  power  to  appro- 
priate prlrale  property  for  public  usee,  to  au- 
tbOrlce  tbe  city  to  take  the  fee  In  the  lands 
described  in  the  atatate,  prior  lo  making  com- 
pcDsatlon.and  that  tbe  proviaioD  made  for  com' 
penaatiog  Ibe  owner  wai  certain  and  adequate. 

It  reaolta  that  aa  tbe  title  to  tbe  landa  here  in 
qnention  passed  to  the  city  of  Beetoa  when 
inch  IsDiM  were  actually  taken  in  tbe  mode 
preacribed  In  the  atatute  of  1867,  the  persons 
who  were  then  tbe  owneia,  whoever  they  were, 
had  thereafter  no  Interest  in  them,  but  were 
<mly  entitled  to  reasonable  compenutlon. 

U  tbo  prooeedlngi  in  tbe  probate  court  of 
Buffolk  oonnty  were  so  detective  that  tbe  title 
of  the  ward  was  not  legally  deretted  by  tbe 
Mle  in  184S,— tipon  which  question  it  baa  be- 
come iiiiiiifieasiT,  in  tbe  preient  case,  to  ez- 
408]  prMsany'oplnion,— nerertbeleea,  tbell- 
tle  paaaed,  under  the  act  of  1 W,  to  the  city  of 
Boston,  when,  following  tbe  proTisioos  of  that 
Btalule.  it  look  tbeae  Unds.  In  tbia  view,  no 
action  can  be  maintained  by  Ibe  plalntifli  to 
lecover  the  land  under  the  title  of  the  owner, 
as  that  title  eilaled  prior  to  the  acquisition  of 
theproperty  by  the  dty. 

CHARLES  L.  BOROHETER,  Administrator 
of  the  Estate  of  Ai.kzaxdks  Chatuno,  De- 
c«aed,  F(f.  tn  Brr.. 

» 

WIIiLIAH  IDLER  and  Johk  W.   Bazei.- 

TDTB,   Administrators  it  bonii  non  of  the 

EMate  of  Jacob  Idlkb,  Deceased. 

(Bee  B.  a  Beporter'a  ed.  40B-UIL) 

Juriidtetion  qf  Ihii  eourt. 

Wtiece  tbe  Jorisdlotlon  of  tbe  United  Btates  draalt 
Ifara.—AM  lo  JurtKHetlon  In  tA«  UnVed  SlaUa 

O^nmi  Oomrt  wlMra  TMeroi  quuUnn  aiiitM,  or 

■Imts  or*  drown  in  4ue«Hon  ftotulM.  ttvatv.  or  con- 

MayI«Mr-tae  notes  to  MarHo  r.  Hunter.  1:  ST;  HaU 
-  —       r.  Sorrli,  fc*7L 


____  jaoMr.attbaeoaneDeameDtoCtha 
DpOD  tbe  BTOund  of  dtTerse  ddaenablp.  tbe 
_  meniof  tbedroultoourtot  appealslsBaBl, 
altbouBboUieT  queKloos  are  sutaaeaiMnN  j  labed; 
and  U  tbe  oue  Is  brouKbt  to  thU  oourt  from  tba 
olTcult  oourt  ol  appeala.  tba  wilt  of  error  mui* 
be  dismissed. 

[Ho.  088.] 


TN  ERROR  to  the  United  SUtes  drcnlt 
1  Court  of  Appeals  for  the  Third  Circuit  to 
review  a  Judgment  of  that  court  rererilng  tbo 

'udgment  of  the  Circuit  Court  In  favor  of  tbe 
ilutntiff  in  an  action  brought  by  Charles  L, 
Jorgmeyer,  admin iatra tor  of  Alexander  Chata- 
iog,  agaloel  William  Idler  and  John  W.  Hasel- 
tine,  adminiatralors  of  Jacob  Idler,  to  recover 
tbe  amount  of  two  promises  in  writing  made 
by  Jacob  Idler  to  pay  to  said  Cbataicg  a  cer- 
tain commission  for  eerrices  and  for  uiooey 
advanced  to  him.  On  motion  to  diimiti  or 
ajtrm.  Writ  of  error  dUmiued. 
'    See  same  case  below,  69  Fed.  Rep.  910l 

Blatement  by  Mr.  OhitfJuitiet  Foliar: 
Boigmejer,  administrator  of  the  eslsle  of 
Alexander  Cbataing,  deceased,  under  lellera 
granted  September  14, 1883,  brought  an  action 
September  19, 1802,  agaiust  William  Idler  and 
John  W.  Bazeltlne,  administrators  tb  boni* 
non  of  the  estate  of  Jacob  Idler,  decesied,  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  averring 
that  be  was  a  citizen  of  the  state  of  New  Jer- 
sey and  that  tbe  defendants  were  citizens  of 
the  state  of  Pennsylvania. 

PlaintifTs  sUitement  of  claim  or  declaration, 
filed  September  *2S,  alleged  the  recover; [409 
by  Jacob  Idler,  after  prolonged  litigation,  of  a 
Judgment  against  tbe  republic  of  Teneiuela  in 
September,  18SS,  and  that,  throughout  tbe  lll> 
igalion,  Cniataiog  was  Idler's  attorney  and 
counsel,  and  that  be  had  advanced  Idler  tbe 
sum  of  4,400  pesos.  The  stalemenl  then  coo- 
tinned  tbos:  "Tfaerenpon.  after  obtaining  said 
Judgment,  the  said  Jacob  Idler  executed  In 
avor  of  said  Chatalne,  in  considetatlon  of  bit 
then  past  aervicea  aDOadvancea,  two  promises. 
In  writtoK,  expressed  In  Ihe  Spanish  language, 
a  copy  of  each  of  which,  bearing  date  at  Car> 
acas,  together  with  a  translation  of  each.  Is 
hereby  appended,  marked  respectively  B  and 
ihe  first  of  ihese,  dated  September  S5, 

, said  Jacob  Idler  promised  to  pay  to 

tbe  said  Chatalng  t«n  per  oent  <10  K)  of  tba 
amount  of  said  Judgment  at  sncb  time  and  in 
such  manner  as  Venezuela  sboold  make  pay- 
ment upon  the  latter:  by  tbe  aecood,  dated 
January  9,  1BS8,  tie  further  promised  to  repay 
lo  the  said  Cbataing,  out  of  tbe  first  moaey 
which  should  be  naid  by  Venezuela  upon  salo 
Judgment,  tbesulo  tour  thousand, four  hundred 
(4,400)  pesos.  After  very  great  and  unlooked 
for  delays  upon  the  part  of  Venezuela  In  s^ls> 
tying  the  said  judgment,  it  was  made  Ibe  basil 

toittctort  ildtelaienrfd  at  In  eoivHetwKA  Mote  eo<^ 
ttUvilOTK  W  rerlSB  deeru»<^  italt  coarUa*  locon- 
itraeUlm  of  itott  laHa,—  see  notea  to  Hart  v.  I«m> 
pblrs,  1:  BTS,  and  Oommeidal  Bank  of  Ondnnatl 

T.  Buekinitiani,  U:  \9t. 
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■Bid  Jacob  Idler  and  ibe  defecdanti,  by 
tain  mixed  coniDiissioDn,  authorized  tbereto  bj 
Ibe  Uaited  SlBteK  and  (bat  republic  la  tbe 
years  1868  and  1890:  and  uoder  said  awsida, 
HiDce  Bepiember  8,  1860,  aod  up  to  ibe  present 
date,  Venezuela  bae  paid  to.  and  lo  tbe  order 
of,  the  said  Jacob  Idler,  or  tbe  defeudaDts.  by 
tnetalmeDla  ss  awarded,  a  portion  ol  tbe  said 
Judfimeul,  deducting  /rom  wbicb  portion  cer- 
tain legitimate  expenses  hy  tbe  latter  Incurred 
Id  obtaiDing  said  awards,  Ibere  baa  aa  yet 
come  to  Ibe  hands  of  said  Jacob  Idler  or  the 
defeadanu.  Id  all.  DlDetytbree  tbousaod.  olne 
hundred  and  elgbty-fllx  dollata  and  sixty  five 
cenia  (103,680.65)  for  principal  and  interest;" 
and  plalnliB  claimed  to  recorer  a  coiDmlssion 
or  ten  per  cent  under  tb«  paper  of  September 
25,  1832,  and  a  balance  due  on  the  advance  of 
4,400  pesos. 

Defendaota  flied  an  afSdavit  of  defense,  set- 
ting up  ai  to  the  ten  per  cent  commiision.  that 
410]  the  judgment  was  annulled  Id  '1636  by 
the  hicbeslcourt  of  Venezuela aud  no  payment 
had  ever  been  made  thereon;  that  CbHtaingdied 
Auifuat  30,  1836,  and  Idler  employed  other 
aeenta  toendeaTor  to  obtain  payment  of  the 
claim,  and  that  after  Idler's  deatb.  May  26, 
IS-'Se.  William  Idler  continued  these  efforts  and 
employed  oiber  agents  and  counsel:  that  an 
award  was  made  la  favor  of  Idler  and  bis  aa- 
socialei  In  1S4S  by  ■  mixed  commission  created 
under  a  treaty  of  1^641,  and  that  in  1871  there 
was  paid  by  Ibe  department  of  stnte  of  tbe 
United  glalea,  under  this  award,  (17,696.98, 
and  In  1876  the  further  sum  of  130,225.13; 
that  by  a  Ireatyof  June  4,  lS86.al1  tbe  awards 
were  reopened  and  a  mixed  commission  ap- 
pointed under  that  treaty  which  heard  and  de- 
termined. In  tbe  city  of  WashlQKton  In  1890, 
the  validity  of  tbe  claim  of  Idler  and  bia 
associates  de  now;  that  no  claim  was  made  be- 
fore this  commission  for  or  on  accouot  of  any 
Interest  in  this  award  by  Cbataing  or  bis  ea- 
lare;  that  the  commission  reopened  the  award 
made  under  tbe  treaty  of  1866  and  beard  and 
decided  as  to  tbe  validity  of  the  claim,  reduced 
the  award,  and  made  a  division  between  all 
whom  Ihe  court  decided  had  imereals  therein; 
that  from  1833  to  1861  no  claim  or  demand  of 
any  nature  was  made  by  Cbataing  in  his  life- 
time, or  after  his  death,  against  Idler  in  his 
lifetime,  or  bis  associates;  nor  was  any  claim  or 
demand  of  any  nature  or  kind  aeainst  the  es- 
tate of  Idler,  or  against  his  associates,  made  by 
the  estate  of  Cbataing  or  any  person  tor  his  es- 
tate or  heirs,  for  or  on  account  of  tbe  claims  In 
Ibissuituntil  1861,  a  period  of  flfty-elRhtyeara; 
and  defendants  set  up  tbe  bar  of  the  statute  of 
II  mil  aliens,  payment,  eta 

At  Ibe  trial  tbe  circuit  court  directed  a  ver- 
dict for  plaintilT,  reserving  all  Ibe  questions  of 
law,  and  suljsequently  entered  Jud^meDC  in 
favor  of  plaintiff  on  lue  verdict.  Defendants 
took  the  case  on  error  to  tbe  Circuit  Court  of 
Appeals  for  the  Third  Circuit,  which  reverseii 
the  judgment  of  the  circuit  court  and  entered 
judgment  for  the  defendants,  notwithstanding 
Ihe  verdict,  on  the  points  of  law  reserved  at 
the  trial.  Tbe  court  of  appeals  held  as  to  the 
claim  for  commission  that  Ibe  record  disclosed 
the  fact  that  Idler'a  judgment  in  Venezuela 
bad  been  annulled  by  tbe  couila  of  tbal  coud- 

soo 
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try.  and  that  •nothing  bad  been  paid  by[41 1 
Venezuela  on  the  footing  of  that  judgmeDt, 
and  Ihe  court  observed: 

"Idler's  judmnent  bavlnfr  thna  been  aweM 


ay.  tbe  consideration  for  nia  promise  to  paj 
to  Cbataing  a  commisaion  tbereon  wh^ly 
failed.  The  event  upon  which  the  commissioii 
was  to  be  paid  never  occurred.  Very  certain 
Is  it  that  nothing  was  paid  t^  Venezuela  to 
Idler  or  to  tbe  personal  representatives  on  tbo 
foDtlDg  of  the  judgment.  To  apply,  then,  tbo 
writing  of  Beptember  23.  1883,  to  Ihe  stale  o( 
affairs  brougbt  about  more  than  half  a  centorj 
afterwards  by  tbe  award  made  bv  a  mlied 
commission  acting  upon  an  intern alional  tnmXy 
would  be  a  perversion  of  the  paper  and  would 
work  tbe  greatest  Injustice  to  Ihe  estate  of 
Idler.  Tbe  whole  situation  bad  radlcalljr 
cbaneed  without  bis  fault.  Bis  judgment  bad 
utterly  failed  him.  Tbe  allowance  of  Ibe 
claim  was  ultimately  secured  by  Ibe  action  of 
an  independent  tribunal  proceeding  upon  or- 
iginal grounds.  The  favorable  result  was  doe 
10  tbe  lon(t-con(iniied  personal  exerlioni  of 
Idler  and  his  associates  and  the  aervicesata 
vast  expense  of  other  agents  and  sttomeya. 
All  this  tbe  evidence  shows.  To  the  result 
neliber  Cbataing  nor  hi*  personal  representa- 
tives contributed  aught. 

"We  do  not  consider  It  a  matter  of  any 
moment  that  in  presKine:  their  claim  before  tM 
mixed  commissions  Idler'a  administrators  re- 
lied upon  tbe  Venezuelan  judKmeot  of  ISSSi 
That  Jiidf^ment  was  a  purl  of  tbe  complicated 
transaclioos  between  their  inioslate  and  tbe 
Eovernment  of  Venezuela.  It  perhaps  af- 
forded some  evidence  of  the  correct  amount 
of  Ihe  IndeblednCRs  In  dlspiiie  N<ir  l>  l>  Im- 
portant bow  the  majority  of  tlie  comuii».  :.<iM:nt 
may  have  regarded  that  judgment.  Neither 
Its  correctness  nor  its  existence  was  recogniied 
by  either  of  tbe  treaties.  The  mixed  commla- 
aions  were  to  decide  with  reference  lo  Ibe 
merits  of  all  claims  submitted  to  tbem.  Hie 
opinion  filed  on  behalf  of  the  majority  of  the 
last  commission  shows  Ibat  tbe  Idler  cielm 
was  investigated  and  sustained  by  them  upoa 
its  original  merits.  Tbey  were  at  liberty,  had 
Ibe  facts  so  warranted,  to  have  found  sgalnat 
the  claim  altogether.  That  tbey  awarded  tbe 
face  amount  of  the  juditmcDt  with  inter-  [413 
crt  Is  of  no  consequence.  Tbe  reasone  for  their 
award  are  immaterial  here.  The  Important 
fact  U  that  wbatever  moneys  Venezuela  paid  on 
the  Idler  claim  were  paid  on  tbe  awards  of  tbe 
mixed  commissioos  and  not  otherwise.  Coa- 
Btruing  the  paper  of  September  39.  183S,  with 
refcrcDce  to  its  terms.  Its  subject-matter,  and 
tbe  situation  of  the  parlies,  we  conclude  that 
no  payment  or  satisfaction  of  the  judgment 
therein  recited  was  ever  made  or  realized 
within  the  true  intent  of  the  parties,  and  that 
the  stipulated  commission  to  Cbataing  never 
became  payable.  Il  follows,  therefore,  that 
the  reserved  question  of  law  appertaining  to 
this  branch  of  Ihe  case  should  have  been  de- 
cided in  favor  of  tbe  defendants." 

As  to  the  claim  for  the  l>alance  of  the  4,400 
pesos  and  interest,  Ibe  circuit  court  of  appeal* 
held  that  the  proof  of  its  actUHl  payment  t^' 
Idler  in  bi^  llfelirap  was  remarkably  full,  con- 
sidering its  antiquity,  and  that  Its  nonasaer- 
lioD  tor  over  fifty  yean  was  Inexplicable  ez- 
r~       lfifD.8. 


UjS. 


BUHdUKUB  V,  loiilB. 


41S-41S 


tfpl  upon  tbe  hypolbesla  of  full  paymeDt  Id 
Ibe  liletlme  of  ClialaiDg,  but  thai,  iadepcDcl- 
ently  of  tlie  proof  of  pajroeot.  tli«t  presump- 
tion of  pavmeot  arose  afler  Ibeliipsenf  Iwentj 
year?,  ana  Ihal,  even  on  plainlifl's  ona  view, 
the  moneys  received  in  1871  on  tbe  flral  anaid 
were  in  eicesa  of  4,400  pesos,  and  coneequenlly 
tfaal  pmumpilon  bad  operated  KRainsi  tbe 
debt  before  auit  was  brou)(bt.  Tbeoploiona 
of  the  rircuU  court  aod  of  ihe  circuit  court  of 
appeals  are  reported  in  G3  Fed.  Rep.  BIO.  A 
vrit  of  error  to  tbis  court  baviu);  been  al- 
lowed, Ibe  cause  came  on,  on  a  molion  to  dla- 
mls«  or  affirm. 

31f**Tt.  Edw&rd  H,  Well  and  H.  Haaip- 
ton  Todd  for  defeodantB  in  error.  In  favor  of 
motion  to  distniss. 


for  plaioliS  li 


r.  In  opposition  to  motion. 


ilr.  CAir//u«tic«  Fuller  delivered  tUe  opin- 
ion of  tbe  court: 

In  Coioraio  Ctnt.  Contnl.  Min.  Co.  v,  Tvnk, 
ISO  U.  B.  188  [87:  1030],  ne  beld  thai  when 
tbe  oriRfnal  Jurisdiciion  of  a  circuit  court  of 
tbe  Uniled  Blatea  ia  invoked  upon  tbe  ground 
413]  tbat  tbe  'deterniioHtiou  of  the  suit 
depends  upon  some  question  of  a  Federal  na- 
ture. It  must  appear,  at  the  outset,  from  tbe 
pltadinKs,  that  the  suit  isoaeof  that  cbaracter, 
of  which  Ihe  circuit  court  could  properly  take 
eoErniznnceat  the  time  Its  Jurisdiction  isinvoked; 
and  Ibal  when  tlje  Jurisdiction  of  a  circuit 
court  is  invoked  solely  on  tbe  ground  of  di- 
vene  citizenship,  tbe  Judgment  of  the  circuit 
court  of  appeals  is  Uniil.  altbough  another 
ground  for  juri.'idiction  in  the  circuit  court 
Bay  be  developed  in  the  course  of  snbsequent 
procecdines  In  the  case.  It  was  there  aald: 
■'  By  Ihe  Judiciary  Act  of  March  8,  1891,  it  la  I 
ptuvlded  that  the  revietr  by  appeal,  by  writ  of 
error,  or  otherwise,  from  eiislioK  circuit 
courts,  eball  be  Led  in  this  court,  or  (□  tbe  cir- 
cuit court  of  appeals  thereby  eslablisbed,  ac- 
cording to  tbe  provisions  of  the  Act  regulat- 
ing the  same.  The  writ  ot  error  in  Ihla 
ate  was  brought  undei  section  sli  of  that 
statute,  which  provides  that  Mudgmenta  or 
decref-s  of  tbe  circuit  courts  of  appeals  sball 
be  Bnal  In  all  caxet  in  which  tbe  Juris- 
dlclloD  fa  dependent  entirely  upon  tbe  op- 
posite parties  to  the  suit  or  controversy  being 
aliena  and  Hiizena  of  the  United  States  or  ciii- 
lena  of  dlRerent  slates,'  and  also  tbat  'io  all 
caaei  not  hereinbefore,  In  tbis  section,  made 
Bnal.  (here  sball  be  of  right  an  appeal  or  writ 
of  error  or  review  ot  the  case  by  the  Supreme 
Conn  of  the  United  Sill  tea  where  Ihe  matter 
la  controversy  sball  eiceed  one  thousand  dol 
lara  besides  costs.  £6  Blat.  at  L.  8E6,  838,  ^ 
6,  chap.  S17.  If  tbe  judgment  of  the  circuit 
court  of  appeals  for  tbe  elRblh  circuit  was 
final,  under  the  section  in  question,  then  this^ 
writ  of  error  must  be  dismissed.  And  in  or- 
der to  maintain  (hat  tbe  decisioo  of  the  circuit 
ennrt  of  appeals  was  not  Qnal.  it  must  appear 
tbat  Ihe  Jurisdiction  of  the  circuit  court  was 
wit  dependent  eniiielv  upon  tbe  opposite  par- 
ties  beinr  citizens  of  dlfTerenl  states." 

Applying  tbese  principles  to  tbe  case  a i  bar. 


invoked  by  the  tasue  ot  summoni  of  Septem- 
ber IS,  18B3,  followed  by  tbe  Hllng  of  the 
statement  of  claim  or  declaration,  aeplumber 
23,  1893,  and  therefrom  it  appeared  that  tbe 
suit  was  one  of  which  cognizance  could  prop- 
erly be  taken  on  the  ground  of  diverse  citizen- 
ship, and  It  did  'not  appear  therefrom  (414 
that  Jurisdiciion  waa  rested  or  could  tie  asserted 
on  any  other  ground. 

By  the  flFtb  section  of  tbe  Act  of  March  3, 
1891,  appeals  or  wills  of  error  from  the  dis- 
trict and  circuit  courts  of  Ihe  United  Slates  to 
this  court  were  allowed,  among  other  cases,  "In 
any  case  in  wblcb  the  constitutioniilitv  of  any 
law  of  tbe  United  States,  or  tbe  viiildity  or 
construction  of  any  treaty  made  under  its  au- 
thority, Is  drawn  in  question,"  hut  It  was  not 
suggeisted  In  tbe  summons  and  statement  of 
claim  that  tbe  validity  or  conslrucilon  of  any 
treaty  made  under  tbe  authority  of  the  United 
States  wasdrawn  in  question,  and  no  sucb  ques- 
tion waa  decided  ettlter  by  tbe  circuit  court  or 
the  circuit  court  of  appeals.  It  is  unreasonable 
to  contend  that  any  question  was  raised  di- 
rectly touching  Ihe  validitv  or  construction  of 
either  of  the  treaties  of  Venezuela  by  plain- 
lifl's atalemeat  of  claim  or  by  clear  and  neces- 
sary iniendraent  therefrom,  and,  under  Ibe 
rule  laid  down  In  Turck's  Case,  tbis  writ  of 
error  must  be  dismissed.  Tbe  Jurisdiction  of 
tbe  drctill  court  depended  entirely  upon  di- 
verse citizenship  when  the  suit  was  com- 
menced, and  to  tbat  point  of  time  tbe  Inquiry 
must  necessarily  be  referred.  Had  the  case 
been  brought  to  this  court  from  tbe  circuit 
court,  tbe  writ  of  error  could  not  have  been  en- 
tertained. 

We  do  not  think,  indeed,  tbat  the  validity 
or  constructloD  of  either  of  tbe  treaties  was 
actually  drawn  io  question,  and  the  grouttd  of 
the  judgment  really  involved  neilber  such  va- 
lidity nor  construcllon. 

The  point  was  long  ago  settled  tn  prlncipla 
upon  the  record  of  a  suit  in  a  stale  court. 

The  twenty-fifib  section  of  the  Judiciary 
Act  of  1789  (I  Stat,  at  L.  89),  provided  that  a 
writ  of  error  would  He  to  a  final  judgment  or 
decree  in  any  suit  In  the  highest  court  of  law 
or  equity  of  a  slate  in  wbicn  a  deciaioo  In  Ihe 
suit  could  be  bad,  "where  Is  drawn  inquesiion 
the  validity  of  a  treaty  or  statute  of  .  .  .  tbe 
Uniled  States,  and  tbe  decision  Is  against  their 
validity,  ...  or  where  ia  drawn  in  question 
the  construction  of  any  clause  of  tbe  Constitu- 
tion, or  of  a  Irealv,  or  slaiute  of,  or  commission 
held  under,  tbe  United  'titstes,  and  Ihe  [415 
decisioo  is  against  tbe  title,  right,  privilege,  or 
exemption  apecisUy  set  up  or  claimed  by  either 
party,  under  such  clause  of  Ihe  said  Consll- 

In  Gill  v'.  'oUwr.  63  U.  8.  11  How!  689. 54S 
[18:  799.  806],  on  error  to  tbe  court  ot  appeals 
of  Maryland,  It  was  held,  where  an  award  hid 
been  obtained  under  a  treaty  with  Mexico  and 
both  parlies  claimed  under  tbe  award,  Ibat 
the  introduction  of  tbe  treaty  and  the  award 
trerely  as  part  of  the  history  of  the  case  did 
not  in  any  way  involve  tbe  validity  of  tbe 
treaty  or  its  construction  aod  that  the  writ  of 
error  could  not  !«  maintained.  See  WitUami 
T.  Oliver.  (SS  U.  S.  18  How.  Ill  [18:  »I51;  Snl- 
Hmore  A  P.  R.  Co.  t.  Bopkint,  180  U.  A.  888 
[S2:  918). 
Writ^tmrHtmimt. 


SDrBEMX  Cotmx  or  thb  Umitbd  Btatbi. 


OcjuTemm, 


S.  W.  HOLLADAY.  GMBOtA  0.  0.  Holla- 

DAT,  Mabt  W.  MAffncK   Eiecuirix  of  S. 

L.HABiiCK,I)eceued,«Dda  Q.  Datibbon. 

(8m  B.  C  Bapotterl  ed.  41B-11TJ 

BevieiB  of  ttate  jvigmtnt, 

Ttala  court  will  not  review  a  Rkte  Judinnent  unlen 
a  Fedcrml  queatloD  hu  beeo  decided  t>Y  tfae  nate 
court  ■gulnat  the  pUlutlff  In  errur.  Thequei- 
Uoa  or  estoppel  tnd  twc  hj  former  JudameDU 
li  one  of  general  law,  and  not  a  BMeial  queailoD. 

[No.  see.] 

SvhtnitUd Not.  1,1896.    J)teidtd  2fot.  11,  liSS. 

IN  ERROR  to  tbe  Supreme  Coart  of  the 
Stale  of  Califoniia  to  review  a  Jud^metit  of 
tbal  court     On  moUan  toditmiM.     Ditmitted. 
See  tame  case  below,  68  Cal.  *Sa,  98  Cal. 
Ul,  103  CaL  661. 

Thia  is  ft  motion  by  defendanla  Id  error  to 
diemlH  tbe  writ  of  error  herein,  on  the  ground 
that  the  record  pretetita  no  Federal  question 
and  tberetore  that  thli  court  haa  no  jariidlc- 
tion. 

Tbi* action  wm  brought  \tj  thepeopleof  the 
■tate  of  California,  at  the  relation  of  a  t'-'—— 
and  laspa,ver,  A.  J,  Brvant.  In  the  trial 
defecdHQia  recovered  judgment  which,  od  ap- 
peal, woa  afflrmed  bv  the  aupreme  court  of 
CHlifornla.  Plalnllfb  lued  out  tbe  preaent 
writ  of  error,  which  delendanu  now  move  to 
dlMnita. 

The  aubject-matlerof  tbia  action  is  Itod  Id 
the  citf  of  Ban  Praaciaco,  elate  of  California. 
DefeDdant*  are  in  poMeailoo,  claiming  the 
same  in  fee  almple  abtolule.  which  possession, 
with  claim  of  title,  bis  continued  for  above 
forty  years  last  part. 

Tbef ' 

eilent.  including  the  part  thereof  here  In  dla- 
pnte)  "WW  heretofore,  to  wit.  on  the  11th  day 
of  March,  a.  d.  1858,  by  the  lawful  owner  and 
proprietor  thereof,  lawfull;  dedicated  to  public 
use  a*  a  public  tquare,  by  the  name  of  "La- 
fayette Park,"  aoa  aucb  dedlcatioa  accepli^  by 
the  pnblic,  and  tben  was  and  alill  U  laid  down 
upon  tbe  offlcial  map  of  said  cily  and  couotj 
as  a  public  square  as  aforeseidi"  ibat  the  de- 
fendanisbave  erected  fences  wlthlo  said  public 
square  which  encloae  and  are  the  means  of 
excluding  plalntHTs  from  a  certain  piece  or 
parcel  of  said  public  square  (describing  the  land 
in  dispute;;  and  that  defendants  have  erected 
and  maioialned  a  dwelltaf;  bouse  aad  other 
permaceDt  improvements  within  and  upon  tbe 
premises  which  Interfere  with  and  hinder  the 
use  by  tbe  public  of  said  public  square,  and 


which  are  accordingly  public  nuIsatMei,  and 
Ibe  prayer  is  that  tbey  be  abated,  etc. 

Defendants  answered.  They  denied  tbattha 
laod  ever  was  dedicated;  admitted  their  oc- 
cupation of  ihe  land  in  dispute,  and  theirlo- 
tenlion  to  beep  out  the  public;  and  as  special 
defenses  they  pleaded  three  Judgments  in  bat 
and  Ktoppef.  Ooe  of  the  Judgments  so  pleaded 
runs  againat  the  people  of  tbe  stale  of  Call- 
forola,  and  two  of  them  run  against  the  city 

id  county  of  San  Francisco. 

Tbe  aciIoDS  In  which  thoae  Judgmenta  wcra 
made  In  each  Instance  involved  tbe  same  land 
and  the  same  queatioQ  of  dedication  as  bete  la 
dispute;  and  tbe  prevailing  parlies  were  tbeaa 
defendants  or  tbeir  predecessor  in  intereSL 

Tbe  trial  court  decided  herein  that  each  of 
the  two  judgmeals  against  the  city  and  coaat7 
of  Sen  Francisco,  Is,  as  a  plea,  a  bar,  and  as 
evidence  couclUBlve  against  tbe  claim  of  dedi- 
cation made  by  tbe  plalutiffs  in  tbe  present 
action;  and  that  the  court  is  Ibereby  pn-cluded 
from  again  inquiring  Into  tbe  queallon  or  claim 
of  dedication  made  by  tbe  plafntiffa  in  tbis  ac- 
tion.   That  decision  was  afBrmed  by  the  au- 


liie  plalntiSs  in  error  allege  Ibat  tbe  (olloi^ 
tag  Feoeral  question  is  Involved: 

"The  supreme  court  of  the  state  of  Callfo^ 
nia  first  decided  Ibal  the  land  In  controveray 
was  In  fact  dedicated  to  the  public,  as  alleged 
in  tbe  complaint,  by  tbe  Tan  Neaa  ordinaooe, 
the  act  of  the  legialalureof  California,  and  tho 
act  of  Congress  of  July  1,  18M,  entitled  "AJI 
Act  to  Expedite  the  Settlement  of  Titles  ta 
Land  In  California."  II  then  decided  that  the 
dedication  waa  annulled  by  the  Judgments 
given  in  Ibe  suita  of  S.  W.  Hottadaw  v.  The  Oitg 
and  Gounty  ef  San  FraneiKO,  and  of  The  Oitf 
aad  County  ef&in  Franeixo  y.  S.  W.  BoUadag 
andothert.  To  these  two  records  tbe  peopla 
of  the  state  of  California  were  slrangen.  Tb0 
state  never  consenied  that  the  city  and  coaot7 
might  submit  the  riphls  of  tbe  public  to  Judg- 
ment in  either  of  these  actions.  Hence  tha 
claim  that  tbose  Judgments,  so  far  as  the  peo- 
ple are  concerned,  were  given  wltbont  due  pt> 
ceas  of  law. 

Menr*.  S.  W.  HaUKda,r  in  person,  and 
E.  Bark*  HoUftd»r  '<>'  defendanla  In 
error,  In  favor  of  motion. 

Meitrt.  W.  F.  Fltagrfcld.  Attorney  Gen- 
eral of  California,  Wm.  Matthews,  and 
Was.  Cr»Iv  for  plalnliO  in  arror,  in  oppoai- 
tion. 

Ths  Chikp  Jnsncx:  Tbe  opinions  of  Uw 
supreme  court  of  California  in  tbi*  case  are  r^ 
ported  68  Cal.  499,  S3  Cal.  241,  103  Cal.  061. 
The  motion  lo  dlnmiss  Is  sustained  on  the  au- 
thority of  San  Franeiteo  v.  IttM,  138  U.  B.  65 


Nora.— Jj  to  MlvNcf <on  In  Oit  UnUtd  8tala  Sa- 
pttme  Ooart.  nhtrt  Fedeml  Quadon  arlta,  or  when 
on  drawn  In  guulfim  tlatvlet.  trealu.or  ConitUu- 
Mon.-seenoiesIoMartlQv.  Hunter. 4.-BT:Matlliew» 
T.  Zane.  2;  &i4,  and  Williams  v.  N'irrii.C:GT]. 

AMtnjtirlMUai-jn  of  the  Unllt/l  Statei  Sapnme 
Omirt  to  aeclar»  ital«  low  cold  (u  In  confiel  wtCh 
ilaU  ODiuClCiilton.-  lo  rtiHm  dttrtta  of  ilati  court*  oi 


lattla 

Lampbli«,T:RT9:andOoinTiienilal  Dank  of  Cinoli^ 
□atl  T.  Buckingham,  U;  IflB. 

Alio  Juriadletfnti  of  Ftdtrtd  over  tMt  enurtK 
netttgUy  of  federal  ^cftkm;  whd'  eViMHtvla  f  aderol 
iftic«t«Qn.-aee  ooU  to  Uamliila  v.Weatem  Uuid  Oa> 


SOHN  T.  UAOOXM. 


S5S]. 


(Bee  B.  a  Baportec^Ad.  m-OJ 

CbnilmeNan  0/  Tariff  Aet — int«rj>retatioi 
fgerdt — meaning  of  tht  word*  " tttdt" 
"ttgetabU^—driM  lentOt  and  itaat. 

L  In  ooDftrulnc  a  TkcUI  Act,  tn  order  tbal 
ooDiniefalBl  aae  of  k  wont  or  pbnae  maj  [m 
o*er  IM  ordhiBrr  ^galtiMloa.  the  oomme 
dedKiutloD  mnM  b«  ttae  ratutt  of  «r-iib1l 
uMsa  hi  oomneTw  and  trade,  whieh  at  the 
aaie  of  tbe  aot  «ai  deDnllei  UDtlorm,  and 
•ral.  and  not  paMal.  kioai.  or  peraooaL 

1.  Tbe  iDterpretatlon  of  word*  o(  oomnioD  ep 
li  wltUn  Uw  ludlQlal  knowledm  and  malu 
lav. 

I.  Tba  wordi  "  aMda "  BDd  **  vesntablea  " 
word!  of  oommOD  ipeeoh.  aad  If  ther  have 
aoqalrod  a  ipeotal  meaalnx  bj  UMge  o 
KleDoe,  It  ta  for  tbe  oourt.  Id  oonatmlnB  a  1 
Act,  to  deotde  vbetlin  certain  artlclce  are  p 
■rlr  Gtaaal&ed  u  ncetablea  or  aeeds. 

4  DriMi  laDtHaaadbeanaaie  Tecetablea,  aed 
«e«da,  wlttiln  Mm  meaning  of  ttae  TanS  An 

[No.  18] 
Ari/ued  Oct.  IS.  1896.    DteUeA  Hot.  11. 1 

F\  EltROK  to  tbe  Cficult  Coan  of 
nolled  States  for  tbe  Soulbem  Diatric 
New  York  to  review  a  Judgment  for  the 
fendKnt  Id  a  suit  brought  bj  Hvman  Son 
bX.  against  Daniel  Hagone,  Collector  of 
Port  of  New  York,  lo  recover  duties  illeg 
exacted  npoo  imponed  goods.    Ajprnud. 

BtfttemeDt  bj  Mr.  Uhi^Jutlica  Fnllari 
Thia  was  an  action  to  recoTer  duties  exa 
bj  the  rallectaT  o(  customs  of  tbe  port  of  I 
York,  ftod  paid  bj  tbe  Importers  under 
teat  Id  order  to  get  tbelr  good*.  The  fmp< 
tioDi  were  madp  in  the  years  1887  and  1 
and  tbe  ankles  were  ioTolced  in  four  of 
dx  Invoice*  aa  "  white  band  picked  Daou' 
btiDB.'*  Id  one  as  "  haricots,  aod  in  ano 
u  "Bobemla  lenills." 

By  aectlon  260!!  of  tbe  Cusloins  Duties  . 
passed  Uarcb  8,  1883,  chap.  121  {22  Slat,  a 
488),  as  a  substitute  for  Title  XXXHI.  of 
Rertaed  BUtulea,  duUea  were  levied  on  tbe 
lowing  article*:  Under  Schedule  A,  enti 

Hoxm.— .atto  tttnitf  UnUtA  Biota  foravtUi 
BOM  to  trolled  State*  r.  XO  Cheats  of  Tea,  t:  D 

.AttoataontoneoBerbaeJcfUUlmvatdvndtr 
tat;  vnlttt,  how  aiad*,  and  «•  tfiet,  aa*  noi 
Oraaty  ▼•  Ikomtaon,  Ik  Wt. 

in  u.  & 


"  Cbemlcal  products,"  paragraph  H:  "AH 
barks,  beans,  berries,  balaun*,  budi,  bulb^ 
and  bultxius  roots  and  excrescence*,  sucb  >a 


gums,  and  gum 
mosses,  nuU,  roola  aod  slems,  spices,  vegsia- 
bles,  leeds  (aromatic,  not  garden,  seeds),  and 
seed*  of  morbid  growtti.  weeds,  woods  ueed 
exprese!;  (or  djelog,  and  dried  losects,  an;  of 
the  foregoina  of  which  are  not  edible,  but 
which  have  been  adTsoced  Id  value  or  con- 
dition bjreflotagoT  grinding,  or  br  other  pro- 
cess of  manufacture,  aod  Dot  spedflcally  enu- 
merated or  provided  for  in  this  Act,  ten  per  cen- 
tum ad  valorem."  Par,  16.  "Caator  beans,  or 
seeds,  Sft;  cents  per  bushel  of  flfij  pounds." 

Under  Schedule  G,  entitled  "ProvUions," 
paragraph  3fi9:  "Wheat,  twenty  cents  per 
busbeL''  Far.  260.  "Rye  and  barley,  ten 
cents  per  buafa el."  Par.  268.  "  Indian  com  or 
maize,  ten  cents  per  bushel."  Par.  264.  "Oat*, 
ten  cenis  "perbUBhel."  Par.  285.  "Pota-[419 
toes,  flftee  n  ceota  per  tnuhet  of  sixty  pounds." 
Par.  386.  "VegeUble*.  In  their  natural  aiate, 
or  in  salt  or  brloe,  Dot  specially  enumerated  or 
provided  for  In  this  Act,  lea  per  centum  ad 
Talorem,"  Par,  287,  "Vegetablea,  prepared 
or  preserved,  of  alt  ktods,  not  otherwise  pro- 
vided (or,  thirty  per  centum  ad  valorem." 

tinder  Schedule  N.  entitled  "Sundriea." 
Par.  453:  "  ilemp  seed  and  rape  seed,  and 
other  oil  seeds  of  like  character,  other  than 
linseed  or  flaxseed,  one  quaiter  of  one  cent  per 
pound."  Par.  4611.  "  Qaideo  seeds,  except 
seeds  of  tbe  sugar  beet,  Iweoly  per  centum  ad 
valorem."  Far.  466.  "Linseed  01  flaiseed, 
twenty  cents  per  bushel  of  fifty  six  pounds; 
but  no  drawback  shall  be  allowed  on  oil  cake 
made  from  imported  seeds." 

By  section  2.W8  tbe  following  articles  wera 
exempted  From  duty: 

Par.  086.  "  Drugs,  barks,  beans,  berriea, 
balsams,  buds,  bulha.  and  bulbous  roots  and 
excrescence*,  such  a*  nut-galtl,  fruits,  flowers, 
dried  fibers;  erains.  gums,  aod  gmn  rcsin; 
heiba,  leaves,  lichens,  mosses,  nuts,  roots,  and 
stems;  spices,  vegetables,  seeds  aromatic,  and 
seeds  of  morbid  growth;  weeds,  woods  used 
expressly  for  dyeing,  and  dried  losecls,  any  of 
the  fore^lng  of  which  are  not  edible  and  are 
In  a  crude  state,  and  not  advanced  in  value  or 
conditloo  by  refiaing  or  grlDdlog,  or  by  otbet 
process  of  manufacture,  and  not  specially  enu- 
mcrnted  or  provided  for  in  this  Act. 

Par.  760.  "  Plants,  trees,  shrubs,  and  vine* 
of  all  kinds  not  olberwlse  provided  for,  and 
seeds  of  all  kinds  except  medicinal  seeds  not 
specially  euu me rateii  or  provided  for  in  tbii 
Act."  Pur.  * 61.  'Tlsnts,  trees,  shrubs,  roots, 
seed  cane,  and  seeds  imported  by  the  Depart- 
ment of  Agriculture  01  the  Unlled  Slates  Bo- 
tanical Qardeo."  Par.  778.  "Seeds  of  tha 
sugar  beet."  Par.  808.  "Tonqnln,  Tonqua 
or  Tonka  beans," 

The  importations  were  classified  by  the  col- 
lector a*  vegetables,  under  paragrapih  286.  and 
Buhjecled  to  duty  accordiiiKly,  while  the  Im- 
poriers  claimed  that  they  should  have  been 
classified  as  seeds,  under  paragraph  760.Bnd  ad- 
mitted free.  The  circuit  court  directed  a  verdict 
for  (be  defendant,  and  'Judgment  hav-[420 
ing  been  rendered  Ihereoo,  this  writ  of  error 
was  biougbt. 


ovCi)l>^Ic 


SorBBMB  COOBT  OP  THB  UHITKD  OTAIBK 


Attorney  Qeoeral,  for  defendant  it 

Mr.  6'/.i>f  JufficeFnlUr  delivered  the  opli 
Ion  of  tbe  court: 

Tbeae  aniclea  were  not  iitrin{f  beans  or  beans 
in  tlie  pod.  but  mature  beana  in  a  dry  itsle, 
con<iiBiiDj;  of  rwo  varielles,  lenlila  and  wl  ' 
ni'ilium  tieans.  Ii  appeared  Ibat  tbe  main 
of  botb  lentils  and  beans  was  for  food,  thoufcb 
sometimes  Ibej  were  sold  for  seed,  and  that 
they  were  never  bought  and  sold  under  tbe 
nnmeof  vegetables  or  under  the  nameof  seeds, 
but  simply  as  beans  or  leotils,  as  the  caae 
might  be.  Some  evidence  was  adduced  to  tbe 
effect  thnt  al'hougb  the  seed,  root,  or  lop  of 
tbe  plant  might  properly  be  called  a  ve.  '  " 
it  green,  yet  that  if  the  article  were  .  . 
and  dried,  it  thereupon  ceased  to  be  a  ve^lable 
and  became  a  seed.  But,  as  tbe  circuit  Judge 
well  said,  Ibe  leatimony  did  not  deal  in  Ibe 
commercial  designation  of  the  article  or  what 
ll  was  called  In  trade  and  commerce,  but  only 
leoded  lo  show  bow  tbe  witnesses  thought  It 
tbould  be  classllled.  It  is  true  that  one  of  tbe 
plaintiffs  stated  that  If  a  customer  inquired  for 
B  ceriaiD  blud  of  field  bean,  he  would  nsk  hii 
whether  he  wanted  the  "  fleld  pea  bean."  c 
"  tbe  seed  of  the  fleld  pea  bean."  or  "  the  seed 
of  Ibe  white  medium  bean,"  or  what  kind  of 


tending  to  establish  a  commercial  deslRnatlon. 

In  construing  a  tariff  act,  when  It  is  claimed 
that  the  commercial  use  of  a  word  or  phrase  in 
it  differs  from  theordlnary  algnlflcatloaof  such 
word  or  phrase.  In  order  that  the  former  prevail 
4211*over  the  latter  it  must  appear  that  the 
commercial  deaignalion  Is  the  result  of  estab- 
lished usage  in  commerce  and  trade,  and  that 
at  Ibe  time  of  Ibe  passageof  the  Act  that  usage 
was  definite,  uniform,  and  general,  and  not 
parlial.  loco],  or  personal.  Maddoek  ».  Ma- 
gone.  163  U,  S,  866  138:482]. 

The  arlicles  were  known  In  trade  and  com 
meice  as  lentils  ai>d  beans.  They  did  not 
come  within  the  paragraphs  of  the  tariff, 
■peclally  eaumernting certain  beans  and  seeds, 
or  referring  lo  inedible  beaos,  seeds,  and 
vegetables;  but  the  words  "seeds  and  "vegeta- 
bles" are  employed  in  other  paragraphs,  and  It 
is  conceded  that  these  articles  fell  under  the 
one  or  the  other.  The  word  "seeds,"  aa  found 
In  paragraph  760  lo  tbe  free  list,  is  Joined  with 
"plants,  trees,  shrubs,  and  vines."  Ibe  obvious 
Intention  being  lo  encourage  agriculture,  barli- 
cullure,  and  arboriculture  by  fuel litatlng  seed- 
ing and  transplanting,  and  tbe  words  being 
applicable  lo  seeds  used  for  seeding  purposes 
— in  common  understand  log,  for  propagation. 
The  word  "vegetables"  Is  found  in  paragraph 
S8S,  undn  tbe  beading  "prorlalons,"  and  in 
commnn  parlance  applies  to  articles  oF  food. 
Tbe  predominant  use  of  lentils  and  beans  is  for 
food,  and  as  BO  used  they  are  commonly  called 
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.  ordinary  lue,  not  occasional  ot 
subsequent  use,  furnishes  the  guide  for  claaak 
ficalioo.  Mailiard  v.  Ijivrene^HI  D.  6.  IS 
How.  351  [14:025]:  Worthington  v.  Habbini,  IW 
U.  8.  887  [3.^:181];  Magons  v.  BdUr,  160  V. 
8.  70  [87:1001].  Tb«  words  "seeds"  and 
"vegetables"  are  words  of  common  speech,  and 
there  Is  no  room  here  for  tbe  contention  thit 
they  bad  acquired  a  special  signification  b^ 
uaage  or  had  a  scientific— different  from  Um 
popular — meaning.  Whether  the  articles  wen 
properly  clasalfled  aa  vegetables  was  a  matter 
for  the  court  lo  decide.  The  interpreution  ot 
words  of  common  speech  Is  within  Ihe  ludlclal 
knowledj;e,  and  matter  of  law.  Martt't.Mtr- 
riit.  118  U.  8.  11  [2fi:S50];  JVwt.  ffedden.  14» 
U.  8.  304  [37:7451;  Cadwiader  v.  ZeA,  161  U. 
B.  171  [38:1161i  SaitotutaU  v.  WiebuaA.  156  U. 
S.  eOI  [89:649]. 

As  stated  by  counsel  for  the  governmeat,  k 
verdict  should  *not  be  directed  where.  be.[42a 
fore  the  meaning  of  the  statute  can  be  known.  It 
Is  necessary  lo  team  from  conQicting  evidence 
the  controlling  ose  of  Ihe  article  in  question; 
or  Its  similitude  to  some  other  article;  or  the 
values  of  ita  component  mateiials;  or  ita  weight 
and  fitness;  or  whether  labor  is  necessary  lo 
fit  it  for  use  by  the  consumer;  or  ils  commerclAl 
designation;  but    we  have  no  such  case  be- 

We  entirely  concur  wilh  the  circuit  court  111 
the  course  pursued,  wbich  was  In  harmooT 
with  tbe  ruling  in  Robertton  v.  Snltnnon,  Jw) 
U.  8.  412  [S2:9S5].  There  practlcallv  tbe  sama 
question  was  raised,  that  ia,  wbetlier  bMDa 
were  free  of  duty  as  aeedi  or  dutiable  at  tea 
percentes  vegetables,  and  Mr.  Juffiu  Bradley, 
in  delivering  the  opinion  of  the  court,  after 
stating  that  beans  were  seeds  in  the  language 
of  botany  and  natural  history,  but  not  in  crao- 
merce  or  in  common  parlance,  said:  "On  the 
other  hand,  in  speaking  generally  of  provision^ 
beaca  may  well  be  Included  under  the  t«nn 
'vegetables.'  As  an  article  of  food  on  our 
tables,  whether  Inked  or  boiled,  or  formlDg 
the  basis  of  soup,  they  are  used  as  a  vegetable, 
as  well  wben  ripe  as  when  green.  This  is  lbs 
principal  uae  to  which  they  are  put.  Beyond 
the  common  knowledge  which  we  have  on  Ihia 
subject,  very  little  evidence  Is  necessary,  or 
ran  be  produced.  But  on  tbe  trial,  tbe  parllea 
deemed  it  important  lo  introduce  a  great  deal 
of  testimonv.  The  court,  however,  did  not 
allow  the  defendant  to  prove  tbe  common 
designation  of  beana  as  an  article  of  food.  .  ,  . 
""  )mmnn  designation  as  uaed  in  everydaj 
_.__.  ben  beans  are  used  as  food  (which  » 
tbe  great  purpose  of  their  production),  would 
have  been  very  proper  to  be  shown  in  the  ab- 
sence of  further  light  from  commereial  usage. 
We  think  that  tbe  evidence  on  this  point  ought 
to  have  been  admitted.  In  addition  to  thla, 
the  court  told  the  jury  that  'the  commercial 
designation  of  tbe  article,  or  wbat  the  article 
la  called  in  trade  and  commerce,  or  Iho  name 
bean,  has  nothing  to  do  with  tbe  queatloo,' 
"'  think  the  court  erred  in  thla  Inairuclion. 
commercial  designation,  as  we  have  ft»- 
qucntiv  decided,  ia  the  first  and  most  Important 
(leslgn'ation  lo  be  ascertained  In  setlling  tbe 
meaning  and  application  of  Ibe  tariff  laws.  Bui 
If  tbe  'commercial  deslgualion  fails  to  [423 
give  an  article  its  proper  place  Id  the  claaslflcA- 
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tSoni  of  tlie  law, then  resort  muat  neceMnrH 
hul  U)  the  commoii  deslgnatfoD.  We  tta 
theTefoTe.Uiat  Ihecourt  erred  bothlaiucb. 
and  Id  tbe  eiclusloa  of  iLe  evidence  offe 
opeciallj  u.  wllboui  any  evidence,  and  ' 
the  cnmmoD  knowledge  wblcb  we  M  ^ 
the  court  migbt  almut  have  been  justifle 
dinctioga  verdict  for  tbedefendint."  In 
CAM  the  court  wa*  not  onlj  almoHt  but 
IRtber  Juadfled  to  luch  direction,  and  n 
there  are  expressiona  in  Ibat  opinion  w 
have  been  laid  hold  of  aa  qualifying  tbe 
eral  rule  ae  to  Judicial  kcowledge.  (Iiey  i 
be  tieaicd  as  iDducedbylbeatateof  Ibc  lec 
and  are  not  to  be  reg.irded  a»  having 
tfect. 

Many  exceptions  were  taken  to  the  ezclu 
and  admission  of  evidence,  and  lo  tbe  rel 
of  the  court  lo  give  ioBtruclioDa  asked 
Idalntiff'a  behair,  but  we  Dnd  no  rever 
error  in  either  of  tbe  rulings  tbus  questii 
ud  they  need  not  bediscusaed. 

Judgment  afflriiud. 
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fenoe  irlre  made  and  sold  br  him  uniter  certain 
Ittten  iialent  does  not  prevent  bim  from  boylns 
from  KDOCber  a  Bubtequtnt  patent  and  tatiklnji 
and  aelllDB;  barbaa  fence  wire  under  It  and  an  bc- 
qulefcence  for  Hve  jears  In  bla  doln^  ro.  br  tbe 
ottaer  nartf  to  tbe  oontract,  dlacredits  any  Plulm 
br  tbe  latter  aitulnat  tbe  lormar  Cor  n);Bltlea  t<ir 
■rire  sold  uDdsi  the  later  patent. 
.  Moners  Toluntarilr  paid  to  otie  lowborn  llier 
an  due  and  wbo  bu  tbe  rlpbl  lo  reoelve  tbein, 
wltb  full  knowledire  of  tbe  facts  by  the  payor, 
oannot  be  recovered  back  by  tbe  latter. 

[No*.  07,  68.] 
irgutd  April  t9,S0. 1S36.  Decided  Nov.  11,1805. 
APPEALS  from  a  decree  of  tbe  Circuit 
t\  Ckiurt  of  the  Uuilcd  Uiatrs  for  tbe  N'orlbcrn 
District  of  Illinois  diimisaing  a  suit  in  equity 
jfougbl  by  tbe  Tborn  Wire  Hedpe  Com|)uny 
■gainst  the  Washburt)  &  Moen  ManiifacluriQi; 
Jompany,  for  a  discovery  aod  for  an  account- 
Dg,  snd  dismissing  also  tbe  cross  auit  brought 
l>y  Siiid  defendant.     Affirmed. 

Statement  by  Mr.  Jvitiee  Shirss; 

Id  the  year  la7C  Ibe  Washburn  &  Hoeo 
MaDUfBCtiirlDgCompHny,  a  Maisachuscl Is  cor- 
poration doing  bustoess  at  Wcirceater.  .Masta- 
:;biLsetts,waseDgagedeiIeDSJvely  in  *the[42S 
manufacture  of  wire.  Having  had  itsutteotion 
directed  to  bsrbed  fence  wire,  an  article  then 
lillle  Itnown  or  used,  tbe  company  determined 
Lo  iK^in  the  making  of  it,  cooceiving  that  tbe 
Tuiure  demand  for  such  «  ' 


THORN  WIRE  HEDGE  COMPAN' 

(See  B.  C  Seportei'a  ed.  US-tSI.) 

general  nlmte— equitable  doetriM—burdi 
prvvf—laeltet^eontraUofeolUelion — am 
W  paf  tvj/altjf—Belaittarii  payment. 

1,  A  release  from  all  claims  and  demands  o(< 
Und  and  nature  wbloh  tbe  leleesor  bas  oi 
have  a«a1t>Bt  another  for  moneys  recelvo 
iDtrliigement  of  a  pateutor  (orlloeneesor  t 
after  received  for  damaHes  for  Infringer 
prkirto  the  relt-ase.  or  [orlloeoscs.  releasi 
elatm  for  beck  datnages  reoi-lved  eubsequc 
tta  date,  or  for  royalties  due  under  Uceoaca 
TlouBl]'  (ranted. 

IL  TbeequltabledoetTliiedevlsed toproteot 
disabled  by  age  or  Inexpertence.  wbo  give 
keaae  upon  Inadequate  oonsidcrulton  durio 
ezlsleneeof  a  fiduciary  ralailon,  will  notb 
<ei>ded  to  oover  tbe  case  o(  a  business  cor 
tloo  monamd  by  a  president  end  directors. 

L  Tbe  burden  of  prool  to  set  aside  a  settle 
dellbentely  executed  Is  upon  Ibe  plalntill 
atCackB  It.  and  that  burden  Is  IncrcRsed  t 
fact  thnielKbt  years  elapsed  before  tbe  pli 
attempted  to  set  it  ealde  by  suit. 

4  Court!  of  equity  will  not  assist  one  wh 
slept  upon  bis  rifrbts  and  shows  no  excuse  ti 
leches;  and  wbere  he  refrains  from  aaat 
tliem  for  prudenllal  reasons  be  Is  entitled  I 
^._ ^ u  tXaa  If  Us  oondni 


■>  &  oontract  to  use  due  diligence  and  b 
Bkeans  to  oolleet  certain  royalties  does  not  It 
that  tt>e  contractor  sliall  guarantee  tbe  pa) 
of  the  royahles,  but  only  use  reasonable  ditl 
In  tbotr  collection. 

%  A  oontract  bj  one  to  pay  rojall?  on  all  b 

tS9  U.  S. 


Tor  tlie  invention  of  one;  and  in  ihe  fall  of  1675 
»uch  a  macbiue  was  made  in  accordance  witb 
Putnam's  plans,  and  a  paleut  fur  It  granted  to 
blm  on  Februsry  15, 1876.  The  ripbls  of  Put- 
nam in  tbe  InvenlioD  were  purchased  by  tbe 
Bompanyon  September  38.  1.M76,  the  coosid- 


ibercaller  be  tnade  by  tbe  company  and  lis  li- 
censees, the  company  reserving  tbe  right,  bow- 
tver,  lo  cease  tbe  payment  of  sucb  sums  by 
paying,  at  any  time,  a  sum  nf  mooey  wbirb, 
nddeil  lo  Ibe  amounts  previously  paid,  should 
equal  |150,000. 

Tbe  persons  engaged  in  the  bartied  wire 
business  in  the  spring  of  18T0  nerc  J,  F.  Olid- 
den  and  I.  L.  Ellwood,  of  De  Knlb;  Jacob 
Ilniah,  of  Dc  Kalbi  H.  H.  Scutt,  of  Jnileli  and 
Cbnrlea  Eennedr,  of  Aurora,— all  of  Ibe  slate 
uf  Illiuoisi  DooliiUe  &  Co.  (Iicen<<ees  of  lien- 
nedj),  of  Bridjicport.  Ci>nni;clicui;  and  Ibe 
Tborn  Wire  lled^re  Company,  a  corporaiion 
organized  under  ihe  laws  of  Illinois,  and  buv- 
Ing  its  place  of  business  at  Chicago. 

Various  patents  bad  been  grsnied  fur  battled 
fence  wire  and  machines  Cor  making  tbe  >ame, 
and  o(  these  J.  F.  Glidden,  I.  L.  Ellwood,  and 
Charles  Kennedy  owned  the  W.  D.  Uunt  ri-is- 
sued  patent  No.  0976,  daicd  March  7,  l>-7e, 
and  the  L.  B.  Smilb  reissued  patent  No.  71^7, 
dated  May  23,  1878;  J.  F.  Glidden  and  I.  L. 
Ellwood  owni-d  Ibe  J.  F.  Glidden  patent,  No. 
157,124,  duled  November24,  1674,  and  the  J. 
F.  Qliddeo  reisnued  patents.  No.  6613  (divi- 
sion A),  dated  February  8,  1876,  and  No.  n,gi4 
(divUlon  B|,  dated  February  8,  1876,  being 
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181,  dated  June  8,  1916;  Jacob  Ralsb  onoed, 
4!fO]  besides  otber  peleDts.  *Ilie  Jacob  Hnisb 
pHtei]t,No.  167,240,  dsled  Auguet  SI,  1875;  sod 
the  Tborn  Win  Hedge  Compaoy  owned  tbe 
Hicbael  Kelly  reisaued  paleot.  No.  0903, 
dmed  February  8. 1876,  and  tbe  Mkbael  Eellj' 
rci&eued  patenU,  No.  TOW}  {divigion  A),  daied 
Antil  *,  1678,  and  No.  TOSS  (division  B).  dated 
April  4.  1676.  beiiiK  divfEiooa  of  a  reiasue  of  an 
original  paleot.  No.  84.0fl2,  for  aa  Improve- 
nient  in  "metallic  fences,"  dated  November 
IT.  1868.  Of  tbe  macbine  patcDts,  the  Wasb- 
burn  &  Moeo  ManufaclurlnK  Company  owDed 
the  Putnam  pateoti  J.  F.  Glidden  and  I.  L. 
Ellnood  owned  the  J,  F.  Gliddea  aod  P.  W. 
VBUftban  patent.  No.  107,608,  dated  December 
6,  1874;  and  the  Tboro  Wire  Hedge  Company 
owned  tbe  E.  W.  Mitchell  patents,  No.  173,760, 
dated  January  !S.  1876.  and  No.  178.491,  dated 
February  10,  1876. 

Ou  May  10,  1876,  the  Washbiun  A  Hoen 
HnnnfactnriDff  Company  purcbaiied  tbe  Istei- 
est  of  J.  T.  Olidden  ia  Uie  said  Hunt.  Smilfa, 
kod  Qlidden  wire  patents,  and  Id  the  Qlidden 
and  Vaueban  machine  patent,  paying  bim 
therefor  the  aam  of  $00,000,  and  agreelog  to 
pay  him,  in  addition,  i&  cents  per  100  pounds 
on  all  wire  manufactured  and  sold  uiider  those 
patents  after  the  dale  of  the  purchase;  and  on 
tbe  2Sd  of  tbe  same  month  tbe  company  bougbt 
of  Kennedy  bis  own  patenla,  and  his  interest 
in  tbe  Hunt  and  Smith  patents,  tbe  considera- 


mufactured  and  sold  under  the  patents  in 
which  the  company,  by  Ibla  purcbsse,  acquired 
bis  imercsl,  until  the  sf^gregate  of  tbe  amounts 
paid  should  equal  |10U,O0O. 

At  tbe  same  lime  that  the  Washburn  & 
Mocn  HaoufBciuriDg  Company  purchnaed  tbe 
Interest  of  Glidden  in  tbe  patents.  It  purchased 
also  bis  interest  in  the  manufacturing  business 
of  Glidden  &  Ellwood,  and  a  new  partnership 
was  formed  for  tbn  purpose  of  making  barbed 
fence  wire  at  De  Ealb,  Jllinoia.  under  the  style 
of  I.  L.  Ellwood  &  Co  ;  0.  F,  Was»ibum,  as 
trustee  of  the  company,  becoming  a  partner 
with  Ellwood. 

On  July  8.  1878,  the  company  purchased  of 
the  Thorn  Wire  Hedge  Company  tbe  said  Eelly 
patents,  agreeing  to  pay  for  tbem,  as  appears  by 
a  contract  io  writing  executed  by  tbe  companies 
4271*ontbRtdate.thesumof871ceniaperl0l) 
p<>unils  upon  all  barbed  fence  wire  which  the 
Wasbbura  &  Moen  Manufacturing  Company 
should  manufacture  and  sell  and  cailse  to  be 
manufactured  and  so]d,  under  tbe  said  (Eelly) 
patents,  or  any  one  of  tbem,  and  also  upon  all 
barbed  fence  wire  which  might  be  manu- 
factured and  sold  by  others  under  any  license 
wblcb  might  be  granted  by  it  under  tbe  said 
patents,  or  any  one  of  them,  for  which  pay 
should  have  oeca  received  by  sucb  liceniees, 
for  and  during  tbe  term  of  tbe  said  patents. 
It  was  agreed,  aa  further  appeara  by  tbe  writ- 
ten contract,  that  the  Washburn  &  Moen 
Manufacturing  Company  should  keep  separate 
and  accurate  accounts  of  the  entire  product 
manufactured  and  sold  under  tbe  said  patenla, 
Z06 


and  of  tbe  part  of  the  product  for  which  thay 
should  actually  receive  pay  In  any  form:  tliiu 
the  Washburn  A  Hoen  Hanufacturlng  Com- 
pany should  enter  upon  tbe  manufacture  at 
barbed  fence  wire  under  the  aaid  pateota,  and 
should  uae  reasonable  and  diligent  eflorta  "IO 
supply  tbe  demand  for  this  article^  through- 
out the  country,  and  should  also  use  proper 
and  reasonable  diligence  in  proeecutliig  lo- 
friagers  of  the  said  patents,  or  any  of  them,  to 
tbe  end  that  tbe  said  patents  might  be  fully 
enforced  and  sustained:  that  the  consideration 
received  by  the  Thorn  Wire  Hedge  Oompanj 
for  the  said  patents  was  to  be  tbe  payment  to 
them  of  the   percenlsge  upon  sale  as  above 

rcifltd,  and  that  if  ,at  any  time, tbe  Washburn 
Uoen  MaDufacturlue  Company  should,  for 
any  reason  whatever,  discontinue  permanently 
the  manufacture  of  barbed  fence  wire  under 
the  said  patents,  then  tbe  said  patents  should 
be  retraDsferred  to  tbe  Thorn  Wire  Hedgo 
Company  within  ninety  days  from  the  receipt 
of  a  written  demand  from  It  for  such  retrans- 
fer:  tbat  tbe  Tborn  Wire  Hedge  Company 
should  assign  all  Its  Interest  in  all  clalnia  for 
damages  and  profits  for  past  infrlngemeuti  of 
the  said  several  patents  and  each  of  them;  and 
tbat  tbe  Washburn  &  Moen  MaDufacturlag 
Company  might  prosecute  in  the  name  of  tha 
Thorn  Wire  Hedge  Company  all  suits  that  they 
might  wish  to  institute  against  past  infringers 
of  the  said  several  patents,  or  any  of  them. 
The  agreement  also  contained,  among  othsr 
provisions,  the  folio  wing:  "Said  WasbburoA 
Aloeu  'Manufacturing  Company,  party  [428 
of  the  second  pari,  agrees  that  three  eigbtbaof 
one  cent  per  pound  shall  be  paid  on  all  th« 
barbed  fence  wire  which  was  made  by  Qlidden 
and  Ellwood  and  J,  Jj.  Ellwood  &  Com|>any, 
from  tbe  dates  of  the  several  reissue  patents 
aforesaid  up  to  the  date  hereof;  and  also  the 
same  amount  per  pound  upon  all  wire  upon 
wbich  they  shall  recover  from  past  Infringers 
of  aaid  reissue  patents,  or  either  of  them,  under 
any  suit  or  suits  which  tbey  may  hereafter 
institute  and  prosecute  to  final  judgment,  or 
which  may  be  settled  without  judgment  bj 
payment  of  royalty  by  tbe  defendaais." 

At  the  same  time,  Jul^  S,  1878,  the  Tbom 
Wire  Hedge  Company  assigned  the  said  Mildt- 
eli  patents  to  the  W  asbbum  &  Hoea  Maniv 
facturiog  Company,  and  tbe  latter  granted  to 
tbe  former  a  license  to  use  the  Mitchell  ma- 
chines, under  tbe  Mitchell  patent,  at  a  iinglo 
shop  or  factory  in  Chicago,  orelsewbere,  and  a 
iicenae  to  manufacture  and  sell  tba  forms  of 
wire  described  In  the  Kelly  patents  at  a  alogla 
shop  or  factory  In  tbat  city,  or  elsewhere,  after 
giving  thirty  days' notice  of  Intention  toremovo. 

Tbe  Wash  bum  &  Moen  Manufacturing  Cont> 
pany  and  L  L.  Ellwood  &  Company  began  tbs 
manufacture  and  sale  of  barbed  fence  wire  in 
the   spring  of  1876.    The  rights  which  ths 


and  the  making  and  aelUng  of  barbed  fencs 
wire  was  for  a  time  carried  on  by  ft  few  per- 
sona without  the  company's  auUiority.  U- 
censes  were  granted  on  DecemlterT  and  I^ 
1678,  to  the  Ohio  Sleel  Baib  Fence  Company, 
of  Cleveland,  Ohio,  and  to  H.  B.  Scntt,  doing 
business  as  B.  G.  Scutt  &  Co.  (succeaaor  to  the 
Jobet  Wire  Fenoe  Company),  of  JollM.  Utt- 
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luff 


.  .  1  cliiniB  It  might   hare  agatast  the 

liceUKn  on  account  of  daniagcs  for  past  In- 
frlogement  of  lu  pat^Dta.  Tbe  compaof 
granted  no  olber  liceosea  until  Januarv,  1H81. 
Some  inallPTB  of  dispute  bavinf;  arlscii  be- 
tween the  Tliorn  Wire  HedBe  Companj  and  the 
Wasbbum  A  Moen  MHDuTiictijring  Cotnpaof 
aa  to  the  time  fn  nliicb  pafmenta  were  to  be 
made  on  wire  previously  made  bj  the  firm  of 
4a9JOIIddeD  &  'Eliwood,  and  the  siigeestion 
bBTing  beeo  made  b^  the  laller  company 
tl»t  the  former,  In  usiog  tbe  Hitcbeli  ma- 
cbiues,  wut  infringing  the  Putnam  patent. 
«nd  it  being  thought  for  sonie  reason  that  the 
Vt-i  cents  per  100  pounds  provided  for  In  tbe 
agreement  of  July  8,  1876,  should  be  reduced, 
tbe  companies,  oo  Decemlter  2,  ItJTS.  executed 
another  atreemeut,  as  an  amendment  and  sup- 
plement to  that  of  July  8.  18TS.  This  con- 
tract  made  proTiiiona  adjusting  the  matter* 
of  difference  between  the  companies,  and 
ndnced  tbe  amount  required  <o  be  paid 
to  tbe  Thorn  Wire  Hedge  Company  to  2S 
cents  per  100  pounds.  A  portion  of  the  con- 
tract was  as  follows:  "Tbe  party  of  the 
Drat  part  [the  Waahbura  A  Ho«n  Hanufactur- 
Ing  Company]  hereby  covenants  and  agrees 
that  It  will  make  monthly  reports  of  the 
■mount  of  wire  reported  as  lOld  by  each  of  its 
Ikcnaeca,  nid  report  To  be  on  or  before  the 
10th  of  each  and  every  month,  and  to  embrace 
tbe  report  of  the  sales  of  tbe  licensees  made 
dating  tbe  prerious  month,  or  any  month  oot 
prevlonsly  reported,  andlhat  Itwill  pay  over  to 
the  party  of  the  lecond  part,  or  Its  legal  rcpre' 
•entativea,  tbe  money  (bat  It  collecla  o(  said  11- 
cenaees,  that  Is  to  be  paid  to  tbe  party  of  tbe 
second  part  hereto  quarlerly;  that  is  to  say.  on 
or  before  tbe  last  day  of  each  January,  April, 
July,  and  October,  It  will  pay  the  party  of  tbe 
second  part  such  proportlonof  the  money  that  It 
has  rec^ved  from  Iti  licensees  durio);  the  pre- 
vious qoarter  ea  royalties,  as  one  fourth  of  a 
wnt  per  poand  la  to  the  entire  amount  per 
pound  which  aald  licensees  agree  to  pay  as 
royalty:  *od  the  said  party  of  the  second  part 
hereby  agrees  to  waive  and  does  hereby  relin- 
quish any  and  all  claim  on  tbe  said  first  party, 
for  royalties  on  barbed  wire,  made  by  its 
licenseei,  which  it  may  so  fail  to  collect,  after 
Qsing  due  dillfrence  and  lawful  meana  to  col- 
lect tbe  same,  but  In  that  caae  the  parly  of  tbe 
Brst  part  shall  make  a  report  to  the  party  of 
the  icGcnd  part  of  all  such  royalties  as  It  »hall 
fail  to  collect,  and  from  whom  due,  and  tbe 
cause  of  such  failure  to  collect;  and  the  first 
party  ngrwa  to  make  each  of  Its  licensee*  agree 
to  pay  it  for  the  second  party  one  quarter  of  a 
cent  a  pound  on  all  the  barbed  wire  it  mnkea 
and  sells  during  the  term  of  tbe  Eelly  patents, 
430]  and  to  me  its  beet  endeavors  to  'collect 
tbe  same,"  Tbe  agreement  also  provided: 
"And  the  partv  of  the  second  part  alw  releases 
•n  rlrbt  and  claim  it  may  have  on  tbe  purty  of 
tbe  lint  part  and  the  parties  hereinafter  named 
on  account  of  tbe  InfrlaKement  of  anj  of  the 
Kelly  patents,  so  called,  which  it  formerly 
owned,  by  the  Ohio  Steel  Barb  Pence  Com- 

Eny.  Jacob  Halsb,  the  Jollet  Wire  Fence 
mpany  and  B.  B.  Bcutt,  and  James  Ayres 
and  Aleiaoder  C.  Decker  and  their  customers 
on  account  of  selling  their  rtapective  barbed 
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wires;  provided,  however,  the  paitj  of  the 
first  part  makes  a  settlement  with  them  or 
either  of  them  whereby  It  condones  or  waivea 
the  past  royalties  or  damages  in  the  aelllement 
of  the  suiU  which  It,  or  it  and  I.  L.  Ellwood 
DOW  have  pending  againil  tbem  or  either  of 
them,  then  and  in  that  case  the  party  of  the 
second  part  releases  as  aforesaid  as  to  the  patty 
so  settled  wltb." 

About  the  time  such  reduction  was  mnde  in 
tbe  amount  required  to  be  paid  to  the  Thorn 
Wire  Hedge  Oompany,  reduction  was  also 
made  by  another  of  tbe  assignors,  tbus  reduc- 
ing the  aggregate  of  the  amounts  to  be  paid  by 
the  Wasbburu  &  Moen  Manufacturing  Com- 
pany to  the  assignors  of  tbe  patents,  to  87^ 
cents  per  100  pounds.    ' 

Asalready  shown,  tbe  ffashburn  A  Hoen 
ManufactuiiQg  Company,  a  short  time  after 
tbe  ezecnttoD  of  the  agreement,  granted  11' 
censes  to  the  Ohio  Steel  B&rb  Fence  Company 
and  H.  B.  Bcutt  &  Co.  Other  persons  en- 
gaged in  making  barbed  wire  refused,  bow- 
ever,  to  become  licensees  and  pay  royalty,  and 
in  January,  I87S.  they  tormrt  an  assoclailon 
for  the  purpose  of  resisting  tbe  efforts  wblch, 
by  litigation  and    otber    means,  were    being 


licenses.  Tbe  Ohio  Steel  Barb  Pence  Com- 
pany reported  sales  of  wire  under  its  license 
for  tbe  months  of  March,  April,  and  May,  1879, 
but  refused  to  pay  royalties  after  April  80, 
1879.  H.  B.  Bcutt  &  Co.  continued  to  manu- 
facture under  their  liceose.  end  paid  royally 
at  the  rale  18Ti  cents  per  TOO  [lounds. 

On  August  7,  1679.  the  Wasbbum  &  Moen 
Manufacturing  Compaoy  and  tbe  Thorn  Wire 
Hedge  Company  executed  a  third  agreement, 
supplemental  to  the  contracts  of  Julv  8,  1876, 
■and  December  8,  1878,  a  part  of  wbich[431 
was  as  follows:  "That  for  the  purpose  of  ln> 
creasing  the  manufacture  and  sale  of  the  barbed 
fence  wire  mentioned  In  said  agreements  and 
license,  and  indudngolherparlies  to  pay  royal- 
ties thereon,  It  is  mutually  agreed  by  the  parties 
hereto  that  the  pai^  of  the  second  part  [the 
Thorn  Wire  Hedge  Oompany]  will  reduce  tbe 
amount  to  be  paid  lo  it  per  pound  b^  tbe  parly 
of  tbe  first  part  on  all  barbed  fence  wire  hereaft- 
er manufactured  or  caused  lo  be  manufactured 
and  sold  by  it,  as  provided  by  the  said  coO' 
tracts  of  July  8,  1876,  and  December  i.  1878. 
to  in  cents  per  100  pounds,  and  it  is  un 
derstood  and  agreed  that  all  the  provisions 
and  agreements  hereinbefore  referred  to,  re- 
lating to  tbe  price  per  pound  in  said  agree- 
ments agreed  to  be  paid  by  the  parly  of  the 
first  part  lo  the  party  of  tbe  second  part,  shall 
apply  to  the  price  per  pound  lo  be  paid  as  re- 
duced by  this  supplemental  agreemeai:  and 
tbe  said  party  of  the  first  part  agrees  to  reduce 
the  royalty  or  amount  required  to  be  paid  to 
it  on  account  of  Its  ownership  of  any  patenu 
used  In  the  manufacture  of  said  wire  by  It  or 
its  licenseea,  or  peraons  manufaclur' 


said  barbed  fence  wire  so  manufactured  hi 
old." 
Seductions  were  also  made  by  other  asslgn- 
rs,  so  that  after  August  7, 1879,  ihe  aggregat* 
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of  tb«  ■mooDti  reqafred  to  b«  paid  bf  tbu 
Waahbani  A  Hoen  HanafacturliiK  Company 
DD  arcouDt  of  Ibe  varloai  patenU  was  est 
cenU  p«r  100  pouiidii. 

On  August  10,  1679,  the  company  reduced 
tbe  rojally  payable  to  it  by  H.  B.  ScuU&Co. 
to  till  centa  on  Eentral  aalea  and  SSJ  ceols  on 
Texaa  sates;  and  on  AukusI  1,  IBW,  a  furtber 
reductioD  was  mode  to  00  cents  on  alt  aalea  at 
that  firm. 

Tbe  company  and  L  L.  Bllwood  continupd 
tbe  proseculloD  of  suits  aeainsE  alleged  Id- 
fringers  ot  Ibe  patents  aud  in  ISHO  about  four- 
teen of  IheBe  BuitB  were  prndlug  in  the  Circuit 
Court  of  Ibe  United  Slates  for  the  Nortbeni 
District  of  Illinois,  and  were  beiD|{  contested 
by  Ibc  association  of  tinlicensed  manufactur- 
ers. A  linal  decision  was  reacbed  in  llie  cases 
4321on*Deceaiber  IS,  1830.  by  wbich  tbe 
Kelly  relKsued  patent  No.  6902  and  tbe  Hunt 
and  (jlUdden  patents  were  beld  valid,  and  sub 
seqiienily  decrees  were  entered  reierrinK  tbe 
csusea  to  a  master  to  ascertain  and  report  tbe 
amounts  ot  damaj^es.  Tbe  Kelly  reissued  pat- 
ent No.  TOSS,  in  so  far  aa  It  may  bave  been 
relied  upon  to  affect  the  cases,  was  beld  in- 
Talid.  It  did  tiot  appear  to  ILe  court  that  any 
of  the  ciefendantB  bad  inrrlnKed  tlie  Smith 
palest,  and  therefore  the  question  of  Its 
validity  was  not  passed  upon.  WaiAburn  d 
3f.  Mfg.  Co.  y.  1/aM,  4,  fed.  Rep,  900,  7 
Fed.  Bep.  606.  After  Ibis  decision  was  bd- 
nonneed,  a  large  number  of  mauufacturers 
D^cognized  tbe  rights  asserted  by  tbe  company 
under  the  patents,  and  applied  to  tl  for  license. 
C.  F.  Wosbbum,  vice  president  of  the  com- 
pany, and  I.  L.  Ellwooci  met  tbe  applicants  in 
Ibe  city  of  Chicago,  and  in  January  and  Feb- 
ruary, 1861,  granted  more  than  forty  licenses. 
Each  of  tbe  persona  licensed  paid  to  the  com- 
pany either  damages  for  past  infringement, 
estimated  at  60  ceuts  per  one  buniired  pounds 
on  all  wire  that  tbe  licensee  bad  theretofore 
made,  or  a  bonus  of  from  five  to  ten  dollars  for 
each  ton  of  wire  aulboriied  to  he  made  in  any 
one  year  thereafter,  and  in  most  instances 
both  damages  nnd  bonus  were  exacted.  Tbe 
company  also  required  all  tbe  licensees,  except 
two,   to    aasigu   to   It  whatever   patents  they 

Tbe  liceniies  were  printed  and  were  all  of 
tbe  same  form,  with  tbe  exception  of  the  date. 
came  of  licensee,  and  amount  of  tonnage  au- 
thorized; and  each  license  provided  for  Ibe 
payment  of  royalty  at  the  rate  ol  three 
fourths  of  B  cent  per  pound.  Tbe  printed 
form  contained  this  provisinnr  "And  the  roy- 
ally to  be  paid  under  this  license  shall  nnt  be 
greater  than  that  charged  to  any  other  parly 
licensed  after  the  - — -  day  of  Decemlx'r,  A.  D. 
IKSO, under  tbe  said  several  lellers  patent, or  any 
of  them,  bereinliefore  mentioned  by  dale  sod 
number,  by  said  Washburn  &  Moen  Moqu- 
faclurit;g  Compnuy;  that  Is,  If  said  Washburn 
&  Mocn  Manufacturing  Company  shall  here- 
after conclude  lo  and  does  license  any  oilier 
party  or  parties  during  tbe  continuance  of  Ibis 
license  to  manufacture  and  sel)  tiarl>ed  fence 
Wire  in  the  United  States  and  leniiories,  and 
this  license  is  conilned  to  the  Uoited  States  and 
433]  (errltorles.  under  'ssld  letters  patent,  or 
any  of  Ibem  bereinbefore  mentioned  by  date 

and  number,  at  a  less  sum  per  pound  than 
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by  said 

Manufacturing    Company  tinder    this  lleeiu> 
shnll  be  tbe  same  as  sucb  reduced  royally." 

When  tbe  licenses  were  granted  in  Jauuarr 
and  February.  1881,  the  Thorn  Wire  Hedge 
Company  requested  Mr.  C.  F.  Washburn  to 
furnish  it  a  statement  of  the  amount  of  tba 
said  back  damages  and  bonuses.  Tbeatatft- 
ment  not  being  furnisbed,  the  Thorn  Wlr* 
Hedge  Company  wrota  to  the  Washburn  A 
Moen  Manufacturing  Company  on  Harcb  31, 
1881,  saying:  "We  have  not  yet  received  r«- 
pott  of  sales  for  month  of  February,  nor  of- 
ficial notice  of  seitlcments  «iih  the  various  In- 
fringing companies,  all  ot  which  ahould  be 
due  by  ibe  ISih  of  Ibis  month."  On  tbe  38tk 
of  the  same  month  the  Washburn  &  Hoen 
MsDufncturing  Company  answered:  "With 
reference  lo  otbcial  notice  of  selilemenis  wltb 
the  various  infringing  companies,  etc ,  we  shall 
defer  making  our  report  on  that  suliject  until 
we  have  an  opportunitv  of  seeing  Mr.  EUwood 
here  in  Worcester,  which  will  happen  early  In 
tbe  month  of  April."  On  April  20, 1961, 
the  Washburn  &  Hoen  Manufacturing  Com- 
pany wrote  again  to  tbe  effect  that  It  was  un- 
der no  ohlicution  to  pay  tbe  Tboro  Wlr« 
Hedge  Company  any  part  ot  the  damagra  ra- 
covered  or  received  in  setllement  for  paat  in- 
fringement of  tbe  pntenta,  or  any  part  ot  tbs 
Iwnus  money.  The  Thorn  Wire  Hedge  Com- 
pany answered  this  letter  on  Uay  16,  18S1, 
and  submitted  an  opinion  of  its  counsel,  a»- 
serting  its  right  to  a  share  in  tbe  back  dam- 
ages. 

More  correspondence  followed,  but  no  ad* 
justment  of  these  differences  between  the  com- 
panies was  made  until  one  was  effected  by  an 
aureemeut  in  writing,  dated  July  S7,  1881. 
About  that  time  there  was  also  made  what  la 
called  in  the  testimony  and  argument  tho 
"  Hulsb  settlement,"  whicb  It  is  neceasaiT 
hero  to  eiplain, 

Jacob  Haiah  was  one  of  tbe  persons  against 
whom  the  above- men iloned  decision  was  ren- 
dered at  tlie,  suit  of  the  Washburn  A  Hoen  Maa> 
ufaeluring  Company  on  'December  15,  [434 
1880.  An  inierlocutory  decree  bad  previoualj 
been  entered  requiring  Halsh  to  pay  into  court 
an  amount  equal  to  75  cents  per  100  pounds  on 
all  wire  made  by  him  after  such  decree,  and 
the  entry  of  tbe  final  decree  against  him 
he  had  paid  into  court  the  sum  of  (35,000. 
After  the  decision  of  December  16,1880,  Hatob, 
instead  of  following  tbe  course  which  wm 
idopted  by  all  the  other  defendants  and  making 
Hclllement   with  the  company,  refused  to  bn- 

me  its  licensee,  and  cootioued  its  oppoeition 

its  patents.  This  placed  the  company,  aa  it 
believed,  in  a  very  unfavorable  position.  Haiah 
was  the  owner  jl  patents  whicb  the  (^ompaay 
feat^  might  be  used  by  biro  to  <liaturb  Ita 
licensees,  and  for  various  reasons  his  persistent 
opposition  was  regarded  by  the  company  u 
harmful  toils  interests.  Vieorouseffort*  were 
therefore  made  to  effect  a  seltlement  wilh  blm, 
and  these  resulted  in  a  statement  by  him  on 
JuneSe.  1681.  of  tbe  terms  upon  which  aaet- 
tlement  would  be  consented  lo.  Tba  lermt 
proposed  by  bim  were.  (U  a  release  from  all 
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Ibe  MiDpanj  to  maoafsclUTe  10.000  tooiof 
iMrbed  vlre  >  ;eat,  be  to  pay  royilty  at  llie 
taXt  of  70  cenla  per  100  poundij  (4)  be  to  assign 
to  the  company  all  liU  paleois  and  to  receive 
from  it  ao  exclusive  liceiiM  under  the  aame; 
<6)  tbe  compaDjIo  pa;  bim  for  the  patents 
$10,000  ciib  and  75  ceot*  pei  100  pounda  on 
all  barbed  wire  made  bj  bimtelf  up  to  the 
quaoiitf  of  4.000  tons  per  year,  and  the  further 
amauDt  of  25  cenla  per  100  pounds  on  tbe  next 
4,000  tona  made  t^  him  to  toe  aame  Tear. 
Under  dale  of  Julj  !»,  1881,  the  Waabbi 


il  pal 
.._9  feodng  Bad  for  macblDerf;  tbat  Haisfa 
^Imed  tbat  lome  of  Ibe  llceDieea  were  Infriog- 
Ing  patents  owoed  b;  bioi;  tbat  for  tbe  belter 
protection  of  the  llcenieeE  It  had  become  nec- 
easarr  for  tbe  company  lo  acquire,  bj  pur- 
chase from  Hninb,  all  bis  patents  relallag  Co 
barbed  tencin<>  or  macbitie^:  tbat  Halab,  by  an 
huttrument  of  even  dateihaa  assi|Fnedallhiapat' 
430]  enl8U)"ihecompany,  and  tranaferrea  to 
It  all  claims  for  damages  for  the  infringement 
of  tbe  same,  and  had  lelpased  the  company  and 
1^  licenieea  from  all  claims  for  damages  for 
fufringement  of  tbe  patents;  and  that  Halsb 
had  accepted  from  ibe  company  a  license  lo 
manufacture  10,000  ions  of  barbed  fence  wire 
anoually  under  Ibe  patents,  and  agreed  lo  pay 
royalty  at  the  rale  of  75  cents  per  100  pounda. 
Tbe  agreement  then  provided,  in  substance, 
that  Ibe  company  or  ila  licensees  should  manu- 
facture 8.000  tons  oF  barbed  fence  vrlre  every 
yearuDtll  February  27,  1894,  and  should  pay 
to  Haish  until  Ihat  time  76  ceols  per  100 
pounda  od  Ibe  wire  so  manufaclured,  not  ex- 
ceeding 4.000  tons  eacbyear,  and  afurthersum 
of  25  cents  per  100  pounds  on  any  excess  over 
that  quantity  each  year,  up  to  but  not  exceed- 
ing 4,000,  tons;  tbat  ibe  company  should  nol. 
however,  pay  any  part  of  such  sum  to  Hnlsb 
unless  he  should  first  have  paid  or  tendered  to 
the  company,  as  royally  under  the  license  ac- 
cepted by  him,  a  sum  equal  to  the  amount 
«hicb  hd  should  demand  frnm  tbe  company. 

On  the  some  day  Haisb  aasigoed  his  paiente 
to  the  company  and  Gllwood,  and  released  tbe 
company  and  iis  licensees  and  Ellwood  from 
all  damasea  for  pasl  infringement  of  Ibe  same, 
■od  received  from  the  company  Ibe  license 
mentioned  in  tbe  recitals  of  the  above  agree- 
ment and  exclusive  licensea  lo  make  barbed 
fence  wire  and  to  use  machinery  under  Ibe 
palenis  aaalgQed  by  him  to  Ihe  company  wlth- 
001  paying  royaliv.  He  also  receiv^  from  the 
company  ana  Ellnood  a  release  of  all  claims 
for  damagea  for  infriagemrnt  of  their  patents, 
and  tbe  company  paid  bim  the  sum  of  $10,000 
In  cash,  and  agreed  that  he  miebt  withdraw 
the  money  wbich  he  bad  paid  into  court,  and 
that  decree*  might  be  entered  in  tbe  suiu 
sgainalhim  for  nomioal  damages  without  costs. 

Under  dale  of  July  27,  1381,  the  Thorn  Wire 
Bedge  Company  eieciiled  tbe  folloniog  In- 
ttrument:  "In  consideration  of  the  sum  of 
one  dollar  and  oiber  valuable  considerations  to 
It  paid,  the  Tborn  Wire  Hedge  Company,  a 
corporation  duly  organized  under  Ibe  lawa  of 


hum  &  Moen  Manufacturing  Corapnny  and 
Isaac  L.  Bllwood  *tomake  selllement  [436 
with  Jacob  Haisb,  of  De  Kalb,  Illinois,  for  bla 
past  infringementa  of  Ihe  letters  patent  for 
bar  bed  fence  wire  and  machinery  formakiaglhe 
same,  owned  by  tbe  Washburn  &  Moen  Uaou- 
fecturing  Company,  or  by  said  companj  and 
Isaac  L.  EUwood,  and  to  grant  to  tbe  said 
Haish  a  license  to  manufacture  and  sell  annu- 
ally ten  thousand  tons  of  barbed  fence  wire 
under  aaid  palenta,  as  provided  in  a  proposed 
agreement  between  tbe  Washburn  &  Moen 
Manufacluring  Company  and  tbe  ssid  Jacob 
Hnish,  and  assented  lo  by  Isaac  L.  EUwood 
(copies  of  which  proposed  agreemeDl  and 
license  being  hereto  attached),  and  does  release 
Ibe  said  Washburn  &  Moen  Manufacturing 
Company  from  all  its  agreements  with  tbe  said 
Tborn  Wire  Hedge  Company,  dated  respec- 
tively Jaly  8.  1876,  December  2.  1878,  and 
August  7,  1670,  to  account  for  any  proporlion 
of  tbe  moneys  received  from  tbe  sakT  Jacob 
Haish  whether  in  setllement  of  past  Infrinee- 
for  royalties  hereafter  paid  under  tbe 
■  '  ■  '«  required  to  be  ex- 

settlemenl  wjlh  said 
Jacob  Ualsb,  or  in  payment  of  tbe  consider- 
alion  money  for  Ibe  tianafer  and  conveyance 
of  all  tbe  patent  rights  to  letters  patent  and  in- 
ventions, which  are  or  shall  be  conveyed  by 
tbe  said  Haish  lojhe  said  Washburn  &  Moen 
Hanufe 

On  the  same  day  that  the  settlement  with 
Haish  was  consummated,  tbe  companies,  as  al- 
ready slated,  reached  an  agreemenlwilb  regard 
10  the  back  damages  and  bonuses.  This  agree- 
ment was  expressed  in  an  instrument  of  writ- 
ing, bearing  date  July  37,  1881,  a  portion  of 
which  waa  as  follows; 

"Whereas  there  are  certain  agreements  In 
writing  subsisting  between  the  parties  above 
named,  beating  date,  respectively,  July  8, 
1876,  December  3,  1878.  and  August  7,  1879. 
towbicb  refeiencemay  be  bad  for  all  mailers 
therein  contained;  and  whereas  Ihe  Tborn 
Wire  Hedge  Compsny  claims  that  under  tbe 
effects  of  said  agreemeula  it  is  entitled  to  a 
share  of  the  damages  or  monevs  or  other  val- 
uable things  which  the  Wasnbum  &  Hoeo 
Manufacturing  Company  have  received  from 
the  different  persons,  firms.or  corporations  who 
have  infringed 'upon  the  patents  owned  [437 
by  thesnld  Washburn  &  Moen  Manufacturing 
Company  and  L  L.  EUwood,  who  have  ac- 
cepted flcenses  from  them  to  manufacture 
barbed  fence  wire  under  the  several  palenta 
owned  and  controlled  by  them;  and  also 
clslma  tbat  it  is  entitled  to  share  in  certain  bo- 
nuses or  premiums  which  have  been  paid  by 
various  licensees  for  the  privilege  of  obtaining 
a  license;  and  for  other  causes  makes  other 
claims  for  damages  or  compensation  on  various 
grounds  againstaald  Washburn  &  Moen  Man- 
ufacturing Company; 

"Now,  therefore,  In  consideration  of  Iho 
premises  end  of  tbe  sum  of  ten  thousand  dol- 
lars lo  il  paid,  tbe  said  Tbe  Tborn  Wire  Hedge 
Company  does  by  these  presents  hereby  releaso 
and  discharge  the  said  Washburn  &  Moen 
Manufacturing  Compasy  from  aU  clalmi  or 
-*   —  'of  every  kind  and  nature  whatsoever. 
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Bvnum  Ooum*  <v  <hm  Unrm)  ^tati 
r  can   have   agilivt  mU  com- 


dsmage*  or  pronts  tectaiag 
I.  L.  Ellwood,  on  account  ot  iDfrioi^iiieDtB 
covraUUd  upon  any  letters  patent  for  barbed 
feoce  wire  or  macblDerj  for  nuklnft  tbe  aame, 
and  also  for  and  od  account  of  knj  moDeyt 
wbich  It  baa  received  bj  way  ot  bonuaes 
or  premlama  paid  to  It  by  partln  receiving  11- 
ceotea  from  it  and  from  I.  L.  Etiwood  to  man- 
ufaciure  barbed  fence  wire:  and  does  alao  dis- 
cbarfie  and  release  the  iaid  Waahbum  AMoen 
MsnufacturliiK  Companyfrom  any  obligation 
to  account  to  tbe ThoraWlreHedgeCompany 
for  any  anmi  ot  tnoney  or  valuable  tliiDga 
wbfcb  It  ahall  or  may  hereafter  tecefve  or  ac- 
quire from  any  parties  In  MltleoieDt  of  suita  or 
clalma  for  damaees  for  Ibeinfrlogeiiients, prior 
to  tbe  dale  of  lb  is  agreemeDt.  ot  letters  patent 
wned  by  the  »aldWaBbbuni  &  Moen  Manufac- 


ir  premluma  paid  for  licentea. 
"Furthermore.  In  tbe  execution  of  theezisfr 
Ing-  Bsreenieiita  between  the  parlies,  bearing 
dale  Jidy  8,  1HT6,  December  S,  1878.  and  Au- 
ICiiBt  7,  187B,  before  referred  to,  providing  for 
438]  *tbe  paytDect  of  flfieeo  cetits  bf  the 
WaelibiirD&  Moen  HanafactnilDg  Company  (o 
the  Thorn  Wire  Hedge  Company,  as  considera- 
tioD  money  fortbeKellypateDte.upoii  every  one 
bundred  pounds  ot  barbed  fence  wire  maou- 
factured  and  sold  by  it,  or  iii  Ilcenaeea.or  by  Iti 
antboritT,tbesaidtheTbom  Wire  Hedge  Com- 
ptny  does  release  and  rarrender  any  claim 
aftiinat  tbe  Wasbburn  &  Moen  Hanufacturing 
Company  for  any  abare  in  or  propiirtion  of  the 
license  fees  or  royalties  which  it  sbnll  receive 
from  Jacob  Halah,  under  tbe  agreement  be- 
tween ibe  Waahbum  &  Moen  Manufacturlag 
Company  and  tbe  said  Jacob  Halsb  <a  copy  of 
whlcn  has  been  tarnished  to  tbe  Tfaoin  Wire 
Hedge  Company)  which  ahal!  be  required  un- 
der said  agreement  to  be  applied  by  the  Wash- 
bum  A  Moen  ManufaclurlDg  Company  or 
used  in  tbe  payment  of  any  consideration  for 
the  purchase  from  said  Haish  of  certain  patent 
properties,  and  the  release  of  claims  tor  in- 
f  riDgements  against  licensees  under  said  agree- 
As  berelofore  staled,  moat  ot  the  msnufac- 
turera  of  barbed  fence  wire  throughout  the 
country  applied  to  tbe  Wasbbnm  ft  Moen 
Manufacturing  Company  Id  January  and  Feb- 
ruary,  1881.  and  obtained   licenses.    Subae- 


e  company  thereupon  broujcht 
suita  against  Ihem  tor  infringement  ot  the  pa- 
tents which  had  been  held  vslid  In  the  north- 
ern diairict  ot  niinois.  The  Circnit  Court  of 
the  United  States  for  the  Eastern  District  of 
Ulssouti,  In  which  some  of  these  cases  were 
beard,  decided  adversely  to  the  rompaoT  on 
June  4,t88S,holdlDglhattbeEelly  and  Olldden 
Teiauedpatenlswerevold.  WathburndM.H/^. 
Co.  V.  7faeAt,16  Fed.  Rep.  Ml.  This  decision, 
although  tta  direct  effect  wss  confined,  ot 
course,  to  tbe  states  compostog  tbe  eighth  cir- 
cuit, tended  gnatlj  to  weaken  the  compan 7*1 
»0 
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contrd  over  the  barbed  wire  biiiliMM,  tad  fn 
order  to  malDtain  lis  position  as  a  ncelter  of 

royalties  it  became  necessary  for  it  to  redac* 
the  royalties  required  to  be  paid  by  lla  Ueea> 
Gees  to  BO  cents  per  ocehundred  pounds.  Ttas 
more  Important  ot  tbe  Kelly  patents  having 
been  held  valid  In  the  seventh  circuit,  the  com- 
pany was  not  disposed  to  ezerciae  lla  opIloD. pro- 
vided 'for  in  its  contract  wlib  the  Thorn  [4S9 
Wire  Hedge  Company  on  July  S.  1878,  of  illa- 
continulng  ita  manufactore  under  those  pa- 
tents and  reassigning  them  to  tbe  last  named 
company,  but  entered  Into  an  agreement  in 
wrltiDg  with  that  compnny,  dated  June  19, 
1883,  liy  which  tbe  Thorn  Wire  Hedn 
Company  agreed  to  reduce  the  amounts 
to  be  paid  to  il  to  live  cents  per  100  pounds 
and  to  shorten  the  time  for  which  tbe  pa^ 
ments  should  continue  to  be  made  froax 
November  17.  1885,  to  February  18,  1B85. 
Amone  tbe  provisions  of  this  agreement  wen 
tbe  fotlowingr 

"Bevenlh.  Said  Washburn  ft  Moen  Mann- 
taciuring  Company  agree  to  pay  aald  reduced 
royalty  ot  five  ceata  on  each  and  every  one 
hundred  pounds  of  barbed  fence  wire  wlilch  It 
shall  license  to  be  made,  or  which  shall  be  sold 
under  a  license  from  it.  on  and  after  June  1, 
1S8S,  to  and  Including  February  11,  1885. 
Payments  otsaid  reduced  royalty  of  five  cents 
lor  each  one  hundred  pounds  on  licensed  wira 
to  be  made  in  accordance  with  the  aatd  origi- 
nal agreement  and  tbe  amendment  thereof; 
but  no  payments  or  royalty  on  liceosed  wire  \0 
be  made  until  It  shall  have  been  first  collected 
by  said  Washburn  ft  Moen  Manufacturing 
Compan  V. 

"Eighth.  Said  party  of  Ibe  second  part  [tlm 


ihe  first  pari.  Its  succeesora  or  assigns,  thattt 
will  pay  the  said  reduced  royalty  of  five  centa 
per  one  bundred  pounds  to  tbe  party  of  tba 
first  part,  its  successors  or  assigns,  on  tba 
barbed  wire  made  and  sold  by  llsett,  I.  L.  El- 
wood  ft  Co.,  or  its  licensees,  at  tbe  time.  In 
the  manner,  and  on  the  same  terms  and  con- 
ditiona  aa  payments  are  now  required  to  ba 
made  by  tbe  provisions  of  tbe  agreements  now 
eilstioK  between  the  parties  berelo,  and  that 
such  payments  nben  due  and  payable  shall  ba 
promptly  and  punctuslly  made  to  said  party  cC 
tbe  first  part,  orlta  successors  or  assigns,  wttb- 
out  any  delay  or  rebate  on  account  of  any 
cisim  or  demand,  or  question  of  claim  or  da- 
maod,  of  said  party  of  the  second  pari,  or  aM 
I.  L.  Eilwood  ft  Co.,  against  said  party  of  tba 
first  part,  and  independently  ot  any  and  all 
questions  ot  dispute  or  otherwise  whicb  mar 
arise  between  said  party  of  *tbe  first  part[440 
and  said  party  of  the  second  part,  or  said  I.  li. 
Eilwood  A  Co.,  or  any  or  either  of  them." 

After  February  12.  IBSB,  tbe  Thorn  Win 
Hed^  Company  made  certain  demands  upon 
tbe  Washburn  ft  Moen  Manufacturing  Com- 
pany, asserting  that  that  company  bad  tailed 
In  various  ways  to  perform  Its  obligations  un- 
der tbe  several  contracts.  Tbe  lustfce  of  tbeaa 
demands  having  been  denied,  the  Tbom  WIra 
Hedge  Company,  on  June  6,  1887,  filed  its  bill 
in  equity  in  tbesuperlorconrt  of  Oookcoun^, 
Illinois,  aninst  tbe  Washburn  ft  Moen  Mann- 
facturing  Company,  aetting  up  Ibe  groands  ot 
1S»  U.  8. 
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n>  oompMot  tod  pttjlDX  fcff  dlKOTcrr  sod 
n  McouDtiog.  CpoD  p«thf(m  of  the  dnriHt- 
■Bt  the  OHM  was  r«moT«d,  on  June  81,  1887, 
Into  the  circuit  coort  of  the  Uolted  Slatea  foT 
Uk  noTtbern  district  of  niiiioU,  wbrre  the  dc- 
fcnduit  company  filed  iu  answer  on  JdIj  3, 
1887.  After  tbe  greater  part  of  tbe  imtimoDj 
taRd  been  taken,  tbe complaloaDt,  on  June  19. 
1889.  filed  an  amended  bill,  %a6  the  defend- 
ant,  on  tbe  SUt  of  tbe  lame  month,  filed  an 
■meDded  aoawer  and  a  croag  bill.     The  com- 

Slaloant  filed  ilR  answer  to  tbe  crou  bill  oo 
une  29, 1889,  Tbe  taking  of  teatlinonr  waa 
returned  and  completed,  and  tbe  cause  bsTiuj; 
been  heard  in  tlie  said  circuit  court  upon  tbe 
plea<liDe>  and  evidence  a  final  decree  was  en- 
tered on  November  SO.  1889,  diamiaslng  both 
tbe  bill  and  tbe  crow  bill  for  want  of  equity. 
Thereupon  both  parties  appealed  to  this  court. 

Mr.  OeorRC  C.  Frj  for  tbe  Thoro  Wire 
Hedge  Coiupenj. 
Mam.  T.  W.  LehmBDn  and  C.  O.Waflli- 

bnm  for  the  Watbbuin  &  Uoeo  Hauufactur- 
log  Compuj. 

Xr.  Jutiite  8Ur»a  deUveted  tbe  opinion  of 
tbeconrt: 

Thii  tecord  contains  nearly  tbirteea  hnn- 
dred  pages,  conBisitog  chiefly  of  eTideoce. 
There  were  no  findings  of  fact^  nor  did  tbe 


court  below  file  any  opinion.  It  has  hence 
been  necmar;  to  make  a  long  statement,  of 
no  interest  except  to  tbe  parties,  which  will 
occupy  many  wrea  of  the  icports. 
The  Thorn  Wire  Hedge  Company 


moneys  claimed  to  be  due  under  certain 
tracts  SDbalsting  between  the  cocapaoies. 

It  was  one  of  tbe  provisions  of  those  con- 
tracts that  the  Washburn  ft  Moeo  Company 


one  of  the  complaints  in  the  bill  is  that  the 
Wasbburo  &  Hoen  Company  bad  not  correctly 
reported  to  the  complalnaot,  from  time  to 
time,  Ifae  Issuing  of  licenses  and  tbe  amount 
of  moaeya  collected  or  of  settlements  made. 
Farther  complaints  are  tbal  tbe  Washburn  & 
Moen  Company  bad,  In  some  Instances,  ac- 
cepted nolu  from  Its  llcenseea,  and  refused  to 
ICtount  to  complainant  for  its  proper  share 
thereof:  tbat  the  Wasfabum  &  Moen    Com- 

Sy  had  received  moneys  from  infringer*  for 
■age*  and  certain  bonuses,  which  had  not 
been  accounted  for;  and  that,  after  the  mak- 
faig  of  the  aupplemeotal  agreement  of  August 
T,  1879,  whereby  the  rate  of  royalties  to  be 


tact,  in  some  cases,  remice  said  royalties,  but 
continued  to  collect  at  the  old  rate,  and  had 
failed    to  account    tberefor.     To   meet  tbi 


cfaarsM  the  Washbnm  &  Moen  Company  put 
in  eTidence  tbe  af^eement  and  release,  dated 
July    £7,  1881.     Thereupon  the  complain 


amended  its  bill  by  adding  allegations  respect- 
tog  the  said  release,  seetctog  to  have  it  declared 
vidd  because  executed  in  ignorance  of  all  the 
faotaind  becatue  the  comj^nant  was  fearful 

utu.s. 
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that  le^l  proceedings  against  the  Washbnra  tt 
Moen  Company  would  Imperil  complalDant'a 
royalties  for  tbe  remaloinE  four  years  of  ibe 
lerm  of  contract.  Tbe  Waahbura  &  Moen 
Company,  by  amendments  to  Its  answer,  de- 
nied the  allegations  attacking  tbe  release  and 
settlement,  and  averred  tbat  tbe  complainant 
had  executed  the  same  with  full  knowledge. 

Bid  this  agreement  of  July  87,  1881,  leg^lf 
import  a  seilleraent  and  releue  of  theclalmsln 
question,  and.  If  so,  were  tbe  facta  and  otr 
cumstances  attending  Ita  execution  such  as  to 
relieve  tbe  complainant  from  itsoperalionf 

•Tbe  complalDaot'sIcootention  la  that  [449 
tbe  release  was,  when  dnwn  and  executed.  In- 
tended only  to  apply  to  the  bonuses  and  dam- 
aees  received  by  and  unaccounted  for  by  the 
Wagbbum  &,  Hoen  Company  prior  to  the  date 
of  said  release;  tbat  It  does  not  purport  to  re- 
lease tbat  company  from  back  damages  re- 
ceived subsequent  to  lla  date,  or  for  toyal^ 
due  upon  the  product  of  the  Wtshbnro  « 
Moen  Ompany,  or  upon  the  product  of  its  li- 
censees pie  vlouily  sold  under  licenses  granted 
by  said  company. 

We  are  unable  to  accept  this  view  of  the 
scope  and  effect  of  the  release.  Its  language 
plainly  was.  tbat  In  consideration  of  the  pay- 
ment of  ten  thousand  dollars  and  of  a  release 
by  tbe  Washburn  ft  Hoen  Company  of  certain 


and  did  "release  and  discharge  tbe  said  Waah- 
bum  ft  Hoen  Manufacturing  Company  from 
all  claims  and  demands  of  every  kind  and  na- 
ture whatsoever,  which  it  has  or  can  have 
agslDst  said  company  for  and  on  account  of 
any  moneys,  properties,  or  valuable  things 
which  the  laid  Washburn  ft  Hoen  Manufac- 
turing Company  has  received  from  any  peraou 


infringements  committed  upon  any  letters  pat 
ent  tor  barbed  wire  fence  or  machinery  tat 
making  tbe  lame,  and  also  for  and  on  accoont 
of  any  moneys  which  It  ha*  received  by  way 
of  bonuaes  or  premiums  paid  to  It  by  parlies 
receiving  licenses  from  it  and  from  I.  L. 
Ellwood  to  manufacture  barbed  fence  wire; 
and  does  also  discharge  and  release  tbe  said 
Wasbbum  ft  Moen  Manufacturing  Company 
from  any  obligation  to  account  to  the  Tbom 
Wire  Hedge  Company  for  any  sums  of  money 
or  valuable  thlnga  which  it  shall  or  may  bere- 
efter  receive  or  acquire  from  any  parties  In 
settlement  of  suits  or  claims  for  damages  for 
infringements,  prior  to  tbe  date  of  this  agree- 
ment, of  letters  patent  owned  by  tbe  said 
Wasbburo  ft  Moen  Msnutacturing  Company, 
or  by  It  and  I.  L.  Ellwood,  or  for  moneys 
which  it  shall  hereafter  receive  for  bonuses  or 
premiums  paid  for  licenses." 

It  Is  Indeed  trae,  as  argued  by  complain- 
ant's counsel,  tbat  general  expressions  in  a  re- 
lease may  noicarry  Its  effect  "beyond  the[443 
particular  matters  wblcb  the  parties  had  In 
view,  but  the  language  in  tbe  present  Inatance 
tecmt  lo  us  lo  t«  clear  and  explicit,  and  to  be 
unmistakably  applicable  to  the  matters  com- 
plained of  in  Ihebill. 

But  it  is  claimed  that.  In  the  circumstancea 
disclosed  by  Ibis  record,  a  court  of  equity 
should  not  permit  the  release  to  stand. 
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The  first  KUDU  ur|^  U  that  the  pByment 
of  len  IbouBiDd  dollart  was  not  a  sumcient 
coDsidfratloD  [or  Ibe  release.  It  bat  ortfo 
been  lield  that  wbere  tbe  pari;  ezeculing  Ibe 
releiae,  by  reason  of  ;oul(i,or  advanced  age, 
waa  Incapacitated  to  act  judiuioualy,  or  wbere 
tbe  reUase  was  executed  during  tbe  exieieuce 
of  Sdudar;  relations,  calculated  to  beget  un- 
qiieatloning  confidence,  courts  of  eqiiilj  wilt 
^mnt  relief  where  tbe  consideration  was 
plainlj  Inadequate.  Il  Is  enough  to  mt  tbat 
tbe  preKnt  is  not  aucb  a  case.  Tbe  parties,  In 
respect  to  ttieir  capacity  lo  act,  elood  upon  an 
equal  fooling.  We  are  scarcely  prepared  to 
extend  a  doctHne,  devised  la  equity  to  protect 
those  who  are  disabled  by  an  or  inexperience, 
to  cover  the  case  of  a  business  corporatioD 
whose  affaira  are  managed  by  a  president  and 
board  of  directora  Miireover,  It  la  not  clear 
tbat  the  consideration.  In  tbe  present  case,  was 
Inadequate.  While  It  is  true  tbat  tbe  evidence 
tendh  to  ibow  that,  upon  tbe  theory  of  tbe 
complainant's  bill,  a  much  larger  sum  than  ' 


amount,  and  as  a  further  consideration,  the 
Washburn  &  Moen  Company  released  the  com- 
plainhnt  from  claims  theretofore  made  by  the 
former,  and  also  agreed  lo  protect  tbe  com- 
plainant from  any  suit  for  infringement  of  the 
patents  beU  by  Jacob  Hoisb. 

The  validity  of  the  release  la  also  asaatled 
because  nritber  the  complainant  nor  Ita  coun- 
sel were  fully  advised  as  to  tbe  facts,  and  be- 
cause the  Wasbbum  &  Woca  CompHUy  falsely 
misrepresented  and  fraudulently  concealed  tbe 
facta  from  the  complalnanL 

This  contention  presents  an  Is.'ue  of  facts 
under  the  sllegatlons  of  tbe  amended  hill  and 
aDsner.  Although  an  oath  to  the  answer  was 
444]  waived  and  thereby  the  force  of  the  'lat- 
ter as  evidence  was  prevented,  still  the  burden 
of  proof  to  set  aside  a  settlement  deliberately 


executed  la  upon  the  complainant,  and  tbat 
burden  Is  greallv  increased  by  (be  fact  that 
eight  yeara  Dad  elapsed  before  the  complainant 


attempted  to  avoid  the  operation  of  aucb  __. 
tlement  by  the  allegations  of  ita  amended  bill. 
We  do  not  think  It  neeeaaary  to  extend  Ihls 
opinion  by  a  minute  analysia  of  the  evidence 
adduced  under  thla  issue.  Tbat  evldeoce  con- 
sists of  a  large  amount  of  teaiimony  and  of  a 
correspondence  by  letter  between  the  parties 
for  a  period  o(  levcivl  years.  We  have  ei- 
amined  and  conaldered  this  evidence  and  the 
full  and  able  discussion  of  U  found  In  tbe 
briefs  of  the  counsel.  Our  conclusion  Is  that 
tbe  complainant  baa  tailed  to  show  sncb  a 
state  of  facta  aa  would  warrant  a  court  of 
equity  In  holding  the  release  and  settlement  of 
July  37,  18^1,  to  be  void,  dther  tor  gross  In- 
adequacy of  consideration,  or  by  reason  of  any 
false  stalementH  or  fraudulent  concealment  on 
tbe  partof  tbe  Washburn  &  Moen  Hanufactur- 
tng  Company.  Mot  only  la  there  a  failure  of 
convincing  affirmative  evidence  on  tbe  part  of 
the  complainiDt,  but  the  long  period  during 
which  the  settlement  waa  allowed  to  stand  is, 
of  Itself,  almost  enough  to  estop  the  complain- 
ant. The  eQort  made  to  explain  and  extenuate 
aucb  delay  does  not  help  the  oomplalnanta'  case. 
It  la  said  tbat  complainant  was  constrained  lo 
execute  tbe  releaae  and  rtat  under  It,  be<^use 

Hi 


it  feared  that  litigation  to  recover  ita  demand! 
would  Imperil  its  receipt  of  future  royaltlea 
under  the  contract.  Couriaof  equity.  It  baa 
often  been  said,  will  not  assist  one  who  baa 
slept  u|<on  his  rights,  and  sbowa  no  excuse  foe 
his  laches  in  assertlag  tbem.  Tbe  complain- 
ant's excuse.  In  Ibislnstance,  that  it  preferred, 
for  prudential  reasons,  to  receive  money  and  an 
acquittance  ot  claims  from  the  Wasbburn  A 
.Moen  Ckimpany,  and  toabidebylheaettlement 
for  a  period  of  several  yeara,  rather  than  to  aa- 
sert  Its  Gilstlne  demands.  Is  entitled  to  a  leaa 
favorable  conifderetlon  by  a  court  of  equity 
than  if  its  conduct  bad  been  that  of  mete  In- 
action. LaM  A  B,  Co-  V.  Lotke,  ISO  O.  S. 
201  rSTi  10531;  Eager  v.  Thompton.  06  U.  &  1 
Black,  80  [17:  41]. 

Bealdes  tbe  clai ma  covered  by  the  (ettlemrat 
of  July  27.  ■1881.tberewerecertainoLli-[445 
er  demands  msde  by  the  oomplalDant  wblch 
shall  now  receive  our  attention. 

It  appears  tbat  on  June  12.  1683,  the  parUea 
entered  Into  a  supplementary  agreement 
wheret^  tbe  royalty  which  the  Washburn  A 
Moen  Company  wb»  to  pay  to  complainant  on 
barbed  wire  made  by  itself  or  Its  licensees  waa 
reduced  froia  flfteeu  cents  to  five  cents  per 
hundred  pounds  from  June  1,  1888,  to  £%b- 
ruary  12,  lS8fl:  and  it  Is  now  claimed  that 
complainant  did  not  pay  for  royalties  payable 
by  its  licensees  st  tbe  rate  of  fifteen  bulat  tba 
rate  of  five  cents  per  hundred  pounds  for  Iba 
month  of  tiay.  1883,  and  tbathence  tbe  Wasb- 
bum AUoeo  Company,  oweaccmplainaut  for 
barbed  wire  made  by  tbe  licensees  of  Um 
former  during  said  month,  the  difference  be- 
tween five  and  fl  f  tern  cents  per  hundred  pounds 
As  against  thia  claim,  the  Wasbburn  &  Hocn 
Company  point  to  a  clause  of  said  agreement 
which  provides  tbat  said  company  "shall  not 
be  under  obligation  to  pay  said  royalty  on  Ike 
barbed  wire  manufactured  and  sold  by  III 
licensees  until  after  It  shall  have  collected  tbe 
same  from  Its  said  licensees,"  and  gave  evi> 
dencc  tending  to  show  that  they  only  coUetied 
from  their  licensees,  for  tbe  complainant,  lOf^ 
alties  at  the  rvie  of  five  cents  per  hundred 
pounda  for  the  month  of  May,  1883.  It  la 
plausibly  contended  on  behalf  of  the  con- 
plainant  that  the  clause  cited  did  not  relieve 
the  Wasbbum  A  Hoen  Company  from  account- 
ing for  tbe  higher  rate  ot  license  until  and 
after  June  1, 1863,  and  If,  Indeed,  tbe  Wasb- 
burn &  Hoen  Company  bad  actually  received 
from  Ita  licensees  royalties  at  the  n  '      •  "•■  - 


therefor.  As,  however,  tbat  company  ODly 
received  royalties  for  aald  moolb  for  the  com- 
plainant at  tbe  rate  of  five  per  cent  and  ao  re- 
ported to  the  complainant,  which  receiptedfor 
the  royalties  so  collected,  and  as  tbe  matter 
stood  unchallenged  for  so  long  a  period,  wa 
think  no  Inlustlce  Is  done  by  leavina;  the  set- 
tlement undisturbed.  It  is  permissible  to  In- 
fer from  the  conduct  of  the  complainant  that 
it  acquiesced  In  tbe  construction  pat  by  Um 
Washburn  &,  Moen  Company  on  the  clause  in 
question,  as  exonerating  them  from  ItabiHtv 
for  lic^ns^  fpM  whirh  wf»m  nnt  BClualIvi^4« 

Uay,  1( 


The  fourth,  fifth,  and  aeventh 
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claim  mot  ta  the  fallurs  of  the  coort  below 
to  decree  that  complalDaat  was  entitled  to  re- 
GOter  from  the  Washburn  ft  Moeo  Companj 
TOyali;  upon  barbed  fenclog  made  and  sold  bj 
divera  Uceiise«a  of  said  compaay  prior  to  Feb- 
macj  13,  1889,  the  rofaltf  BccniinK  on  nbicb 
was  abated,  releaaed,  or  comprnmiied  b;  the 
•dd  eompaoj.  To  dispose  of  tbeae  eirora  we 
matt  tuni  oar  atleutlnn  lo  a  aetllemeiit  or 
acreenKDt  made  by  the  Wasbbum  ft  Hoeo 
^mpany  with  one  Jacob  Baivb. 

Haiib  waa  the  owner  of  certain  palenia  re* 
latlng  to  barb  wire  and  barb  wire  macbinery. 
Litigation  bad  arisen  between  him  and  the 
WashbaTii  ft  Hoen  Coinpanj,  as  Ibe  owner  of 
the  Kelljaod  other  patenla,  on  queEttona  of 
infringemeat.  Ultimately  the  Washburn  ft 
Hoen  Company  deemed  a  aettlemenl  with 
Halflh  to  be  for  the  benefit  of  all  concerned, 
and  heoce,  on  July  S6,  1881.  such  Kttlement 
waa  effected,  whereby  the  Waahbum  A  Moen 
Company  and  Ellwood  purchased  from  Haish 
hb  [Mtents.  and  be  look  a  licenEe  from  tbem 
anlDorizlDf  bim  to  manufacture  ten  thousand 
tone  of  barb  wire  per  annum.  Aa  a  condition 
of  ibia  settlement  the  Thorn  Wire  Hedge  Com- 

Ciny  executed  a  collateral  affrpement,  author- 
log  theWaahburo  ft  Hoen  Company  to  mahe 
aild  aetllement  with  Haiab.  and  releasing  said 
company  from  alt  obligation  under  its  agree- 
ments with  the  Thorn  Wire  Hedge  Cobipany 
"to  account  for  any  proportion  of  the  moaeya 
received  from  the  aald  Jacob  Haiab.  whether  m 
aeltlementot  past  infringenienla  or  for  royalties 
bereafter  paid  under  the  said  license,  which 
may  be  required  to  be  expended  or  remitted  in 
tbe  setttement  wilh  eaid  Jacob  Hslab,  or  in 
payment  of  tbe  con«ideration  money  for  the 
transfer  and  conveyance  of  all  the  patents, 
rlghla  to  letters  patent,  and  Inventions,  which 
are  or  ahall  be  conveyed  by  the  said  Hnisb  to 
ibe  said  Waahbum  ft  Moen  Manufacturing 
Company  and  Isaac  L.  Ellwood,  aa  provided 
in  EBid  ppopoaed  agreement." 

Siihaequentlv.  certain  other  licensees  of  the 
WtisbburD  ft  Hoen  Company  refuxed  to  pay 
44-7]thelr  royaltiea  l>ecaiiBe  of  ihe*8ettlement 
made  by  that  company  with  Halsh,  'I'hey 
claimed  That  the  aereement  with  Haish  In  elTect 
gave  bIm  a  free  licenie  for  four  Ibouaand  tons 
annually,  and  a  license  at  Hfty  cents  per  hun- 
dred pounds  for  fonr  thousand  tons  more.  Ow- 
ing to  this  contention,  the  Washburn  &  Moen 
Company  was  disabled  from  collecling  royalty 
from  some  of  their  licensees  until  new  arran^e- 
meota  were  made  with  tbem,  and  the  claims  of 
Uw  Thorn  Wire  Hedge  Company  we  are  now 
considering  are  for  its  proponion  of  the  royal- 
tiea made  uncollectible  or  released  by  tbe  Halsb 
•etUement  The  complainant  construes  the 
Teleaae  which  it  had  given  to  Ihe  Washburn  ft 
Hoeo  Company  aa  extending  only  to  tbe  roy- 
ally teeming  to  it  on  Haish's  own  manu- 
factnie,  and  not  to  the  royalty  upon  wlremao- 
nfacturai  and  sold  by  any  other  licensee,  and 
aa  not  releasing  Ibe  WaBhtnirn  ft  Hoen  Com^ 
paoT  from  iia  duty  to  "use  due  diligence  and 
lawful  meant"  to  collect  such  royaltiea. 

That  Ibe  aettlemeot  with  Halsb  waa  made 
with  tbe  fall  knowledge  and  approval,  as  to 
•Dbatance  and  terma.  of  tbe  Tbom  Wire  Hedge 
Company,  cannot  be  denied.  That  auch  seltle- 
neot  would  operate  lo  release  any  other 
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Ucenaees,  in  whnae  royaltiea  both  the  Wash- 
burn &  Hoen  Company  and  Ihe  Thorn  WIra 
Hedge  Company  bod  Interesls.  waa  probably 
not  foreseen  by  either  party.  When  it  was  sul>. 
sequently  determined  by  tbe  supreme  couitof 
niiQ0is,1n  the  case  of  WaiAbarn  A  M.  Mfg. 
Co.  V.  Chicago  Galvanitfd  Win  Fence  Co.  lOD 
III.  71,  119  III.  80,  that  tbe  other  nonasscnilog 
llceDsees  of  the  latter  Rompany  had  aright  lo  o^ 
Ject  to  those  terma  of  the  settlement  wilhHHiab 
which,  to  aome  extent,  relieved  him  from 
license  fees,  and  it  hence  became  nccwaatyfor 
the  Washburn  ft  Hoen  Company  to  makenew 
terms  with  such  licensees,  we  think  It  by  no 
means  follows  that  the  WaGhbum  ft  Moen 
Company  became  liable  to  Ihe  Tbom  Wire 
Hedge  Company  lo  make  good  the  loss  thereby 
ocf'UJoned.  On  Ihe  contrary,  such  a  reeult  of 
the  settlement  wilh  Halsb  must  be  deemed  to 
have  been  an  Incident  thereof,  and  to  have 
been,  in  alegalieose,  within  Ihe  contemplation 
of  tbe  Thorn  Wire  Hedge  Company. 

*Nor  do  we  find  any  aatistactory  evl-  [448 
dence  that,  in  tbe  lilfgatlon.  or  In  the  settle- 
ments made  with  the  other  licensees,  tbe  Waah- 
bum ft  Moen  Company  were  guilty  of  negli- 
gence, passive  or  active,  wbicii  would  creata 
anyliabilltyon  lis  part  to  the  complainant  com- 
pany. To  occasionally  lake  promlsaory  note! 
from  licensees  in  lieu  of  cash  lor  accrued  royal- 
ties would.  If  done  la  good  faith,  doI  be  so  far 
out  of  the  course  of  ordinary  bustoess  iransao- 
lioDS  aa  to  render  tbe  Waahbnm  ft  Hoen  Com- 
panyliable  for  losses  occurring  through  tbe  in- 
solvency of  any  of  Ibe  liccnseea.  The  contract 
was  to  pay  quarterly  lo  tbe  Thorn  Wire  Hedge 
Company  lis  share  of  royalties  thai  had  bc^ 
collectert  and  received  by  tbe  Washburn  ft 
Moen  Company,  obviously  ahowing  that  the 
parties  contemplated  Ibat  the  royallies  would 
not  necessarily  be  paid  aa  they  accrunl. 

Upon  this  part  of  the  case  our  conclusion  is, 
that  the  contracts  between  these  pHrlieF>  did 
not  import  that  the  Washburn  ft  Moen  Com- 
pany should  guarantee  the  payment  by  the 
licensees  of  the  royalties,  but  should  exercise 
reasonable  diligence  iu  their  collection;  and 
thai  the  evidence  does  not  disclose  any  such 
want  of  diligence  or  of  good  faith  aa  to  create 
tbe  liability  asserted  In  tho  hill. 

The  tenth  assignment  avers  error  in  tbe 
court  l>eIow  in  not  decreeing  that  appellant 
was  entitled  to  have  and  recover  of  ana  from 
tbe  appellee  royalty  upon  the  barbed  fencing 
manufactured  and  sold  by  defendant  under  the 
designation  of  Brinkerboff  Barbed  Fencing. 

The  allegation  of  the  hill  touching  this 
ground  of  complaint  was  as  follows:  "Tbere 
waa  manufaclured  and  dealt  In  by  the  defend- 
ant a  certain  patented  barbed  wire,  known  aa 
Ihe  'Brinkerboff  patent;'  that  the  form  or  COD- 
Btruction  of  such  wire  waa  aligbily  different 
from  the  barbed  wire  made  under  the  Kelly 
patent,  heretofore  mentioned,  but  orator  clalma 
that  the  same  waa  and  Is  barbed  viir*  wttbln 
tbe  meaning  of  said  contracis." 

In  respect  to  thia  thedafendant,  in  Ita  answer. 
atated:  "Itadmlts  that  there  waamanufacturea 
and  sold  by  it  a  certain  patented  article  known 
as  the  'Brinkerboff  FencioE,'  but  "saya  [449 
that  the  form  and  constructlOD  of  aucB  fencing 
waswidelydlfferent  from  the  barbed  wire  made 
under  Ihe  Eellj  paleot  heretofore  meoUoned, 
8U 
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uidBsjatbat  (lie  nmewu  not  and  la  not  tari«d 

Mt>#  whbln  the  meining  of  sdid  cootracfa." 

The  evidecce  discloses  that  tbe  WaBhbuni  & 
Hoen  Company  mauuractured  and  aold,  prior 
lo  February  19, 1890,  upnards  ot  4,000  tooH  of 
Biinkerboff  barbed  wire,  apon  nbicli  it  paid 
DO  rojalty  lo  appellant.  The  comract  pro- 
vided ibat  tbe  Wasbburo  &  Hoea  Company 
abould  eDt«r  upon  tbe  matiutacturB  of  barbed 
fence  wiie  under  tbe  Eelly  palen la  aforesaid, 
and  use  reasonable  and  diliReot  efforts  lo  sup- 
ply tbe  demand  for  this  article  Ibrougbout  tbe 
couDlry,  and  aUo  sbould  uae  proper  and  rea- 
sonable d  ill  ee  nee  Id  prosecullng  lofringera  of 
tbe  several  letters  patent  as  aforeeald,  or  any 
of  tbem,  to  tbe  end  that  said  paleols  rafgbt  tx 
fullv  enforced  and  EUMaioed. 

If  Lbe  issue  Ibus  raised  under  tbe  pleadings 
presented  (he  question  wbeiber  the  Wasbburn 
&  Moen  compauj  sbould  account  for  royalty 
received  by  it  from  Ihe  sale  of  BrinherhoB 
barb  fencinfc,  because  aucb  fencing  was  an  In- 
fringement of  tbe  Kelly  paicnls,  and  thus 
«itbin  tbe  terms  of  lbe  contract,  it  would  be 
necessary  for  ub  to  iuveallgate  the  slate  of  tbe 
ait  at  tbe  lime  the  patents  were  granted,  as 
well  SB  to  compare  tbe  several  claims  of  tbe 
respective  patents,  and  our  inspeclion  of  this 
record  has  nol  disclosed  lo  us  the  materials 
necessary  to  enable  ua  to  do  this  inielligentl}'. 
We  do  not,  however,  perceive  thai  such  an 
blue  or  queatlon  waa  raised  by  the  pleading  or 
was  Intended  by  tbe  parties.  Tbal  lbe  com- 
plainant did  not  Intend  lo  raise  an  Issue  under 
the  patent  lana  of  tbe  United  Stales  is  seen  In 
tbe  fact  Ihat  it  filed  Its  bill  of  complaint  In  a 
stale  court  Nor  did  tbedefeodant,  inlts  peti- 
tion for  removal,  place  the  right  to  remove 
upon  any  allegation  that  the  subject- matter  of 
tbe  suit  belonged  eicluslvel;  to  tbe  ^''ederal 
court,  but  upon  tbe  diverse  citizenship  of  the 
parlies.     Bui  any  doubt  upon  this  subject  is 


4A0]  it  contain,  *tbe  usual  allegaliooa  requi- 
site to  a  bill  for  Infriogement  of  letters  palent. 
Tbe  ansvrer  does  not  avertbat  tbe  Brinkerboll 
patent  does  nol  infringe  tbe  Kelly  paleots,  or 
any  of  them.     This  issue  la  not  presented." 

The  learned  counsel  then  proceeds  to  stale 
ud  dUcuBB  the  queatlon  as  be  claims  it  to  be, 
and  Ihat  ia,  that  the  lerms  of  tbe  contract  Im- 
port a  cavenaot.  on  the  part  of  tbe  Washburn 
&  Moen  Company,  not  to  manufacture  and  sell 
barb  wire  under  any  other  letters  patent  than 
tbe  Eelly  patent,  and  lo  uae  reasonable  dili- 
gence tosupplytbedemand  for  tbe  article  made 
under  tbe  Eelly  pateols,  and  not  made  under 
pelenla  in  competition  with  tbem. 

Our  reading  of  tbe  coniraci  between  the  par- 
ties fails  to  reveal  any  express  covenant  to  the 
effect  claimed,  nor  do  we  perceive  that  such  a 
covenant  can  be  fairly  Implied  from  the  lan- 

£sge  used,  even  when  read  In  the  light  of  all 
!  facts  and  circumstances. 
Tbe  provision  of  the  contract  U  tbal  the 
Wasbburn  ft  Uoen  Company  shall  pay  royalty 
on  all  barb  fence  wire  which  shall  be  made 
and  sold  "under  said  several  letters  patent  or 
»Dy  of  tbeni."  Ths  letlera  patent  referred  to 
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expressly  meuttoned,  and  do  ool  lucloda 

IbeBrlnkerhoff  patent,  which,  indeed,  was  sub- 
sequently ^nied.  Nor  does  the  history  of 
the  rase  show  any  reason  for  lbe  conlentlon 
that  tbe  Wasbburn  &,  Moen  Company  waadla- 
abied  by  the  contract  from  buying  the  Brink- 
erhoS  patent,  and  making  wire  under  It.  It 
that  company  had  not  purchased  tbe  Brinker* 
boff  patent,  tbe  owner  could  bare  made  and 
sold  wire  outside  of  the  Eelly  patents,  and 
such  competition  would  plainly  have  beeo 
lore  larirely  delrlmenial  to  The  common  ioter- 
its  of  tlie  parties  lo  this  controversy  tban  that 
hlch  srose  under  Ihe  purchase  as  made. 
It  Is  Irue  tbal,  in  18H1,  the  Tlmm  Wli« 
Hedge  Company  claimed  that  Ihe  firlnkerhoff 
wire  strip  was  covered  by  tbe  agreement,  and 
demanded  an  account  of  royally  thereon.  But 
this  claim  was  Ihen  rejected  by  the  WaabburD 
&  Moen  CompHDj,  which,  while  admiitiug 
tbat  no  sales  under  the  Brinkerhoff  paienl  bud 
been  reported,  asserted  that  it  was  in  no  senn 
subject  to  the  Eeliy  patents. 

'Ho  furlher  claim  in  this  behalf  was  [461 

do  by  the  appellant  for  five  years,  during 

which  period  reports  were  duly  made  by  tbo 

Washburn  &  Moen  Company,  without  includloK 

'of  sales  made  by  it  of  wire  made 


Justed.  So  long  a  period  of  acquiescence  dla- 
credits  any  renewal  of  the  demand. 

In   tbe  abeence,  then,  of  any  express  cove- 

■nt,  and  in  vieiv  of  tbe  long  course  of  dealing 
betweeo  tbe  parties,  in  which  Ibis  claim  sunk 

'  ot  sight,  we  Ibiuk  tbe  complaioanl'a  claim 
. ._  an  account  of  royally  for  wire  made  under 
the  BriokerbofI  patent  cannot  be  sustained. 
We  therefore  Snd  no  error  in  tbe  decree  ot  tbo 
court  below  dismissing  the  original  and 
amended  bill  of  complainL 

This  brlnn  ns  to  a  consideration  of  Iba 
cross  appeal  of  the  Wasbburn  &  Moen  Mann- 
facturing  Company,  wherein  com  plain  I  ia 
made  of  the  conn  below  in  dismissing  the  de- 
fendant's croaa  bill. 

The  Washburn  &  Moen  Compuy  aeeka  by 
Its  cross  bin  to  recover  from  the  Thorn  Wire 


pany  bad  been  compelled  to  refund  to  cert^n 
licensees  by  reason  of  Its  purchase  of  lbe  Balsh 
patents.  Bui  tbe  Thorn  Wire  Hedge  Com- 
pany was  not  a  party  to  the  purchase.  True, 
aa  we  have  seen,  it  asaented  to  the  purchase 
and  released  the  Wasbburn  ft  Moen  Companj 
from  any  obllicatlon  arising  out  of  It,  but  we 
are  unable  to  see  that  the  relation  between  tbo 
patties  Justifies  tbe  demand  that  the  Thorn 
Wire  Hedge  Company  should  return  any  pan 
of  tbe  moneys  theretofore  or  thereafter  paid  to 
it.  The  payments  lo  It  were  of  moneys  duo 
to  it,  and  which  llhad  a  right  to  receive.  Tho 
subsequent  disclosure  tbat,  by  lis  settlement 
with  Haisb,  the  Waahbum  ft  Moen  Cnmpanj 
became  responsible  to  its  own  licensees  fordani- 
ages  arising  out  ot  lbe  transaction  with  Balah, 
did  not.  in  our  Judgment,  operate  Co  aEFeci  tho 
payments  previously  made  to  tbe  Thorn  Wlio 
Hedge  tympany,  Beaideo,  tbe  record  dlscloees 
that  the  latter  company  continued  to  pay  over 
royally,  month  by  month,  to  tbe  Thorn  Wlr»- 
Hedge  Company  after  *thedate  ot  thefll-[40a 

uses. 


ovGoi>^Ic 


UniTKD  Btatss  v.  Chavel 


log  oftheUnb;  the  Chicago  Oalvaiiized  Wire 
Fence  Compaoy,  Id  September,  ISHl.  doffQ  to 
Uic  time  of  filing  ibe  cron  bill  In  Jul;.  1S^. 
iritbout  abating  or  diminishing  tuch  pnjmenu 
by  •etting  oB  the  monej-B  now  demanded. 
Moreover,  the  monej*  now  sought  to  be  tecov- 
ertd  in  the  croM  bill  were  for  roy»ltie»  accru- 
lag  to  Ibe  Tborn  Wire  Hedge  Companj  prior 
to  the  amendoient  or  aupplement  of  June  13, 
188S,  and  no  claim  ot  suggestion  was  then  made 
on  account  of  tbe  demands  of  tbe  other  11- 
ceniees,  although  the  adveise  detlsioa  in  favor 
of  the  Chicago  Oal van ized  Wire  Compan;  had 
been  rendered  eight  months  before.  These 
pajmenti  were  therefore  voluntarily  made, 
with  full  knowledge  of  tbe  facts. 

Williout  pursuing  tbe  subject  further,  our 
GOnclnaion  ii  thai  the  court  below  coramitled 
no  error  In  dismissing  as  well  the  rrosa  bill  aa 
tha  original  and  amended  bill,  and  iu  decree 
la  accoidinglv  afflimed;  Ihe  costs  in  this 
court  to  be  paid  b;  the  appellant  in  each  case. 


&  Where  land  In  New  Heiloo  VM  th«  propertr  0( 
the  clBlmants  before  and  at  the  time  of  the  trea- 
ties for  the  oeaslon  of  territory  between  Uez- 
Ico  and  tbe  Unlted'SuteB,  tta  protection  la  auar> 
anteed  b7  the  treaties,  as  well  aa  br  the  law  of 


S.  Tbe  eonrte  of  the  Dntted  States  are  bound  to 
take  Judicial  notlca  ot  the  l><t«  and  reKulatlona 
of  Heiioo  pertalDlnv  to  itniDta  made  prior  to  aald 


1  Afrnntwlllbepregumed  upon  proof  of  an  ad- 
verse, eiolualve.  and  unlDtemipied  poaaealoD 
for  iwent;  yeais. 

i.    Lapae  of  time,  accompanied  br  acia  done  or 

other  olrcuQistaooea,  may  warrant  the  Jury  la 
presuming  a  Riant  or  title  by  record. 
S.  The  evidenoe  In  this  ease  sbowa  a  grant  from 
Uexloo,  leiral  under  Ibe  forma  of  Ueiloaa  law, 
and  a  Juridical  poisafilon  (riven  thereuDder.  and 
GZcluelVB  poesesslou  byclalmanta  and  their  an. 
oraiore  for  over  half  a  century,  and  eatabUahea 
their  tllt«k 

[No.  i»e.] 

Arsued  Oet.  tS,  1S95.     Decided  Jfot.  II,  1S9S. 


APPEAL  from  a  decree  of  tbe  Court  of  Pri- 
vate Land   Clntms  In   Ibe  matter  of    tbfl 
claim   for  certain  lands  In  Valencia  CouDty, 
New  Mexico,  commonlj  called  the  •'Cubero'* 
land  grant.     Afflrmtd. 
(Bm  S.  a  Beporter'a  Ad.  4GE-4U.)  " 

v—   !#■-,        Statement  by  Jfr,  Jurtiee  Shlr»B! 

aoj  graru—  United  Btolcs  from  a  decree  of  the  court  of  prV 
vale  land  claims,  made  on  tbeSSth  dayof  Sep- 
L  ttlitben.a«aof  tbaolvaiied  natlonsoftbe  tetnber.  1892,  In  the  Dialter  of  theclaim  forcer- 
world,  when  t^tory  la  ooded,  to  atlpuute  for  'a'n  lands  In  Valencia  co.inty  Nev^  Mex  co, 
the  property  of  lis  lubabltaolB.  .™n,™l..=lW  ih» -nnhBrn"  I.nH  ™t.. 


UNITED  STATES,  Appt.. 
JUAN  CHAVES  %t  al. 


Proptrb/  in  teded  Urritoru—land  in 
ieo—jadieiat  notice — pretumptior 
tiUebyreeord^nrantJ^rm  ''    ' 


commonly  called  tbe  "Cubero"  land  graoL 


ntb  bt  adttrt  vomemUm;  tchot  «ofMtlti>Ua  luclt 
aiatrm  poMEsrlan  as  wdl  pivi  UUk  Wtnantt. 

eontlnooua,  faoeiUe.  exolualTS.  and  aooompanled 
br  an  Inteotlnn  to  claim  adveiaely.  Sberio  v. 
Brackett,  SB  Ulnn.  Uft  Badtler  v.  Pesbody  Belsbta 
On.  as  »d.  1;  Locan  v.  Frledllne  (Pa.)  U  Cent.  Bep. 
RT:  Stiana  r.  Imperial  F.  loa.  Oo.  M  Uo.  IS:  Weill 
V.  Aoatln.  »  Tt.  UT;  BolllnRSworth  v.  Sherman, 
n  Ta.  MK  Thomaa  t.  Bnaland,  71  CkL  lU;  Utch- 
T.  Ferguson.  141  Maia  07. 


Tab 


tDtermpted.  at  well  as  open,  notorlooa.  aetual, 
eicJualTe.  and  advene.  ArmstrODg  T.  Uonlll,  a 
i;.B.UWaIl.lSI(n:TU>. 

tt  la  a  well-aettled  rule  that  to  oonatltute  an 
adverse  ponessloo  there  need  not  be  a  feno,  a 
buOdlng.  or  ottier  Improvement  mudeMlsu  aces  for 
this  purpose  that  visible,  notorlons  aeti  are  eicr- 
dard  over  tbe  premises  In  controversy  for  twenty- 
one  yeara  after  an  entry  under  a  claim  and  color 
ot  tfile.  BwinRv.  BcmetMU.  B.nPet«l(B:at4); 
8JlloottT.Fe«T),KU.B.10Pet.  41t(e:4IE). 

When  acta  done  upon  a  traot  of  land  are  such 
as  to  give  unequlvocAl  notion  to  all  persons  ot  a 
elBlm  to  it  advene  to  a  olalm  of  all  othera.  aeoom- 
panted  liy  actual  poaaearion.  posacsMoo  M  adverse 
whether  tbe  land  be  Inoloaed  or  not.  Blobanls  v. 
Smith.  ST  Tex.  do. 

In  the  abaenoe  of  actual  occupation  some  acts  of 
owDenhtp  must  be  done  alraut  the  land  that  wOl 
rive  notloe  of  an  adverse  olalm.    I«eper  v.  Baker, 

«Mo.«»;  Titmerv.Hall,Wlla.nT. 
I»  D.B. 


To  oonstltule  dlaselsin  Ibe  occupation  m 
that  nature  and  ootoriety  that  the  real  o> 
be  presumed  to  know  tliat  there  la  a  i 
adve rue  to  hia  title.    Eennet>eok  Furohan  Fropra. 
V,  BprlnKOr.  t  Uaaa.  lie,  B  Am.  Dee.  m. 

PnMeaaion.to  be  adverse,  must  be  under  a  claim  of 
title  hcattle  to  tlie  true  owner.  Fease  v.  Lawson, 
SSUcah  Peoria.  D.*  B.  B.  Oo.  v,  Foraytli,  IU  111. 

m. 

It  must  be  in  denial  of  tbe  UUe  of  the  true  owoer 
or  with  an  Intention  to  make  title  against  him. 
HiUer  V.  E^nane.  10  N.  J.  L.  «*. 

The  Intent  to  claim  Is  one  of  the  quallrlea  neoea- 
Mry  to  constitute  a  dlaselsin.  Bradley  v.  Weat,  K) 
No.  38. 

It  ti  not  easentlal  that  It  should  t>a  nnder  oolor  or 
title.    Boutav.  Reck,  Wind.  473. 

All  that  la  iiriiisiiaij  la  that  It  be  aocompanled  by 
a  claim  uf  rlffht.  Williams  t.  Nelaon.  S3  Pick.  Ill, 
UAm.  Dec  Ik  Hall  v.  Btevana.VHet.lU. 

Which  claim  need  notl>a  undisputed.  Liddon  v. 
Bodnett.  Si  Tim.  US. 

The  possession  mijstt>esuob  as  to  notify  the  real 
owner,  at  least,  of  tbe  hoallle  claim.  Fugate  v. 
Pierce.  4B  Ho.  HI:  Hylar  v.  Hughes.  SUUo.  lilt. 

Whether  possceaion  Is  advene  or  otherwise  It  a 
qneetion  of  fact  for  the  Jury.  HoUflsIrn  v.  Bell, 
S  Penr.  A  W.  id;  Taylor  v.  Horde,  1  Burr.M. 

Adverse  possestlan  not  only  ban  reoOTery.  but 
giree  title.  Uerohanls'  Bank  v.  Bvana.  SI  Uo.  SBEi 
Sbepley  v.  Cowan.  12  Ho.  600;  Barry  v.  Ottfl,  H  Uo, 
177:  Bldgeway  v,  Holllday,  H  Ho.  lU;  Farrar  t. 
Helnrloh.  M  Ho.  m. 

Adverse  possession  givea  title,  but  It  mutt  bs 
■otnal.  open,  notorious,  with  Intent  to  claim,  to 
ooDstltote  a  dlaselain.  FBrrarv.  Holnrlob.  twrs; 
Bowman  v.  Lee.  IS  He.  Mt, 


ovGoi>^Ic 
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SUTBBMK  CoWt  OF  THB  UHTTED  BtaTB*. 


TbeccM  u  presenled  Id  tbe  plcadlogs  Is  u 

follows: 

It  is  claimed  by  Ihe  petlllonFrs  thnt,  in  tbe 
year  1P38,  Ihe  republic  oF  Mexico,  bjFrsnciico 
SaniclDO,  tbe  governor  of  the  Icrrltoryof  Ni 
MeiicD,  granted  to  Junii  Chaves,  and  about 
sisty  others,  "and  lo  tbe  town  of  Cubero, 
wbose  esTBbliHhment  and  incorporalton  were 
inleoded  and  deehired  by  tbe  terms  of  said 
grant,"  a  Itnct  of  Inod  now  situated  in  tbe 
county  of  Valencia.  New  Mexico. 

The  description  of  the  laod  as  claimed  la  set 
out  in  Ibe  petillon',  end  is  (here  said  to  cootain 
about  eleven  square  leagues. 

Adverse  posMasion  of  real  eatate  fnr  tbe  statu- 
torr  period  confen  sucb  a  title  as  wiu  auppon  an 
aoiloii  of  ejeotmeni.  J07  v.  Stump,  11  Or.  SBl; 
Cialg  *.  Cartrigbt,  69  Tex.  «I3. 

Open,  niitorlous.  andadverve  poneralon  of  laud 
lorseveneoneBcuilre  yean  confer*  llUo  upon  the 
pneroneor  whicta  will  support  an  action  of  pjectment 
anlnsE  his  dlncisor.  Crease  v.  IdoreDoe,  48  Ark. 
tVt. 

pQsaenloo  of  property  forteorirsrs.  Id  Nebnaka, 
Tnts  one  wltb  a  valid  Utie  to  tbe  aame.  Parker  t. 
Btarr,  □  Neb.  BSO. 

The  iBpseof  time  not  only  t»rs  the  remedy,  but 
It  eitlDguiahee  the  rlsht  and  Tcatg  a  iierleDC  title  In 
the  adverse  bolder.  Blckncll  v.  Comstock,  IIS  C. 
a  119  1^:  mil. 

It  la  evidence  of  the  hl«beat  title  known  to  the 
lair:  and  tvonty  years' poweeslop  wlJI  defeat  tbe 
bolder  of  the  paper  tlUe.  Hertl  t.  Qrlgga,  121  Ind. 
4TI. 

It  Isevldenoeot  notice,  not  only  of  the  adverae 
holdint,  but  of  the  title  under  which  tbe  poasessli 
Is  held.    Landes  w.  Brant,  El  U,  8. 10  How.  S18  (13: 
UBJ. 

Title  byadBerMpo«iewlonfora  period  such 
requliod  by  gtatiite  to  bar  an  action  Is  a  fee-simple 
title,  and  la  a<  elTectlve  asany  oltierwisp  aoqulied. 
Coi  T.  Coj,  T  Mackcy,  1. 

It  may  be  act  up  agralnst  any  title  wbatsoever, 
either  to  make  out  a  title  under  the  atAlute  of 
limitations,  or  to  ahow  the  nullity  of  a  oonveyani 
executed  by  one  out  of  p<nH!gelon.    Bradstreet 
HuntlnRion.  )D  U.  8.  S  Pel.  10£  (S;  ITOi. 

Adverse  i>nB"cm(on,  In  tbe  iibepnoe  of  color  of 
lllle,  mui4t  be  hoxllleln  lis  Inception,  acti 
able,  open,  notorious,  and  continue  unlntM'rupt- 
edly  for  twenty  years,  and  be  of  such  cbaracler  as 
to  notify  the  true  owner  of  an  advene  claim  and 
Invasion  nf  his  rUhts.  Cblcaro  ft  N.  W.  It.  Oi.  v. 
Gait,  ISt  111.  BST:  Show  v.  Octiconnver.  lau  III.  tn-. 
HoKan  v.  Kuril.  01  U.  ».  773  (SI:  31Tl:  McDonald  v. 
Fox.  M  Nev.  3Bt:  McLean  r.  Smith.  IW  N.  c.  IK; 
HiiEhes  V.  United  ^Utes,  71  U  B.  1  Wat1.»<U: 
KHt:  Doniieli  v,  Bonnell  (Pa.)  It  Cent.  Itep.  eSB. 

A  title  as  undoubted  laiibtalned  as  a  deed  In  fee 
Mmple  from  the  true  owner,  and  all  Inciulry  Into 
tbe  title  or  Its  Incidents  ts  cut  off.  Harocndlni  v. 
Relormed  Pmtestaat  Dutch  Church.  U  C.  9.  IS 
Pet.  <U  riih  1091. 

In  Oregon  it  mugt  be  of  auoh  ■  ohsracteras  to  af- 
ford the  owner  tbe  means  of  knowlna  of  It  and  of 
the  claim.    HIckHn  v.  McClear,  13  Or.  IBB. 

And  If  Inigulrr  la  neglected,  thiwe  put  lo  Inquiry 
are  not  entitled  to  any  greater  consideration  than 
tbough  tbey  had  made  Itand  ascertained  tbe  aotual 
tacts  of  the  case.    Hughce  v.  United  Blales,  TI  U. 


8. 1  w 


lk»BI. 


Tosustalnatltleby  ad  vetvepoeaeiiBlon  there  muat 
have  liecn  an  actual  occupancy  of  the  land.  be. 
Tond  which  tbe  poarasslon  cannot  be  extended  by 
oonstructloniand  such  poaDcaeion  must  be,  not  only 
Botual,  but  ooDtloued,  visible,  notorious,  distinct, 
and  hostile.   Porter  v.  MllJer,  FB  Tex.  SBS, 


Tbey  allege  the  loss  and  destruclion  of  said 

Gnnt  and  tbe  IcBtlmonio  as  a  reason  for  not 
inj;  able  lo  stale  accuraielv  its  dale  or  tha 
description  of  tbe  land  or  tne  act  of  poBMC- 

Tbey  allege  tbat  tbe  chief  alcalde  of  Ibat  Jn- 
risdiction  did,  during  tbe  saroe  year,  put  Ibem 
in  poFsessioD.  but  they  are  uoahle  to  state  wbo 
was  Ibe  alcalde  or  wbat  ibe  dale  vraa  of  such 
delivery  of  postcssion. 

That  Ihe  petitioners  are  Ihe  betrs  nod  legal 
representatives  of  tbe  oiiginal  granleeg,  except 
Juan  Antonio  Duran,  who  it  tbe  only  survivor 
of  sucb  grunleea. 

And  proof  of  auch  oacupanoy  marked  nut  tif 
and  within  visible  and  defined  boundarlea,  uodm 
a  subjection  of  such  land  to  the  dominion  of  tiM 

ocauijant  to  the  exclusion  i)f  all  others,  Issunclent 
to  show  a  posKMKa  tntdliMrfaich,  It  continued  a  ant- 
Dclent  time,  will  estabbsh  title  whether  there  ba 
an  Ineloeure  or  not.  Bpotla  v.  Hanley,  BBCW.  IJfc 
Wbat conalltulee adverse  posnession  IssquoRlao. 
of  law.  The  fact  of  adverse  poasesBlon  In  any  awa 
's  a  question  of  fact  for  the  Jury.  Bradstreet  v. 
Junllnaton.  aOD.  B.SPet.  IDS  |B;  1!0). 

In  order  to  operate  ■■  a  dlmlala.  pomesslon  and 
>couputlon  muitlw  distinct  and  well  deflned,  and 
>I  a  character  clearly  Inconsistent  with,  and  ad- 
rerae  to,  the  title  of  any  other  peteon.  LltchOeM 
'.  FcrgueoD,  lU  Mass.  ET. 

A  poesessloD  which  operates  a  dis-elstn  Or  dispoa- 
senion  of  the  true  ownei  will.  If  oontluued  for  tbe 
period  and  under  tbe  conditions  premirfbed  l>y  cba 
statute,  confer  upon  tbeponnanr  title  to  thethfaiK 
pouesied.    Craig  v.  Cartwrlght,  BaTei.113. 

Acts  Which  mlgbt  consiltuie  a  dtseelslo  by  • 
strsnfer  may  not  have  that  effect  wben  done  by  • 
tenant  In  oommon.    Hudson  v.  Coe  iHe.l  8  New 

Bug.  Rep.  an. 

An  adverse  possesion  for  flfty  yenra,  though 
with  knowledge  of  abetter  title.  cunMltuteeagood 
defense  against  that  title.  Alexander  v.  Pendla- 
ton,  ]3  V.  S,  B  Crancb,  463  (3:  834). 

One  tenant  In  common  mav  acquire  tbe  title  of  ■ 
ootenant  by  ad  verse  pomcssion;  and  an  ouster  wlH 
be  presumed  after  so  bxcIusIvb  possrsalon  and  r»- 
celptot  tbe  entire  proflls,  with  a  claim  of  right  to 
the  whole  thereof,  lor  twenty-one  yoan.  Abrama 
V.  Hhoner.  11  Haa.Wl;  Bloks  v.  Bullock,  W  N .  a 
lU. 

Adverse  possession  by  a  colenant  Is  not  estab- 
lished by  mere  iKtcupation  and  appropriation  at 
tents  and  proQte.  Todd  v.  Todd.  117  HI.  Si. 
A  silent  possession,  accompanied  by  no  actwbloh 
in  amount  to  an  ouster,  or  give  not  Ice  to  hlaoDtCD- 
iit  that  hia  iiossesidnn  Is  adverse,  doe*  not  oonaU- 
ile  an  adverse  pomesslon.  Clymer  v.  Dawklna, 
iD.  8.8HOW.  B71l1I;7T8I. 

Even  the  sole  possession  by  one  tonanttnooia- 
ion  Is  not  presumed  sdverse  to  a  cotenant;  and 
le  ordinary  presumption  is  that  such  possea- 
en  Is  held  In  right  of  both  tenants.  Farmrn' 
H.  Net.  Bank  v.  Wallace  (Obioi  10  West.  Rep.  Mh 
Loaan  v.  Frledlfne  iPa.)  1£  Cent.  Rep.  tU. 

The  atdtute  of  llmlutlons  will  begin  to  ran  In 
favor  of  ■  ootenant  In  porweailon  againat  a  eo- 


t  of 

of  the  latter  by  the  former.    Cooslerv. 
Itoxera.  Hi  Ra.  iBS. 

Where  a  ootenant  asserts  possession  under  a 
deed  professing  to  convey  the  whole  title,  he  will 
*  ideemed  to  baveousted  hlscotenaot.  Wrtgbtr. 
Rleyla.  IM  Ind.  SSS. 

There  can  be  no  adverse  pcaaeaalon  againat  aoo- 
tenant  until  actual  ouater.  or  exclusive  iinasfailnn 
after  demand,  or  express  notioe  ol  adveras  pOMsa- 
Uorrla  v.  Davis,  T&  Qa.  IM 


...       UfU. 


Umitkd  Statxi  T.  Chavxh 
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Id  grtot. 

Tbla  wld  grant  nas  uc conditional,  except 
go  far  u  tha  ooIodIzsIIod  1>w  inipoaed  condi- 

Tbey  .cbarce  tliat  prelimlnBiily  to  tbe  m&k- 
logof  tbe  wld  RBiit  Uie  (aid  governor  required 
tbe  pinlea  pelitioalae  first  to  purcbaae  certain 
liopruTemeiiia  which  oad  been  made  upon  the 
aaid  land  bj  one  Pranciaoo  Baca,  a  Narajo  In- 
dian chief  wbo  had  been  residing  on  the  tract 
Inpenuisaioii  of  tbe  corernment- 

TbBt  they  did  purdbase  of  aaJd  Indian  chief 
the  laid  improTemenla,  which  said  lodlsn  chief 
relinqntRhea  to  them  and  vacated  lh«  land. 
454]  "That  taid  preliminary  condllloDS  har- 
hig  been  performed,  the  governor  and  chief  al- 
calde delivered  to  the  granteeB  a  duplicate  of  the 
granting  decree  and  of  tbe  act  of  juridical  poa- 
aeaslon,  and  placed  Ibe  orifrinali  of  said  decree 
and  act  In  the  Mexican  arcbives  at  Santa  F6. 

Thev  allege  that  said  originals,  although 
once  in  the  cnilodj  of  tbe  defendant  (thr 
United  States),  after  the  solemiiizalioD  of  thi 
treaty  of  Guadalupe  Hidalgo,  were  wrongfully 
and  negligenlly  destroyed  or  lost  by  the  d~ 
fendsnt. 

That  the  duplicates  were  Intrueted  by  the 
grantees  to  Juan  Chaves,  one  of  their  number, 
and  he  kept  them  until  bis  death  in  1646.  Since 
bii  death  they  have  not  been  found,  and  phiin- 
tlffi  aver  that  they  were  stolen  snd  carried  away 
and  destroyed  or  lost  by  one  Tlcenle  Hargar- 
ito  Hernandez. 

They  obarge  that  tbe  original  grant  papers 
having  been  lost,  a  controversy  arose  between 
tbe  peliilonen  and  tbe  pueblo  of  Laguns  in  the 
year  1S41.  and  In  that  controversy  the  bound- 
ary line  on  the  side  next  to  Lagana  was  fixed 
and  adjusted. 

Tbey  allege  that  tbe  grant  was  made  U>  Qie 
Inbabitanta  of  Cubero  at  that  line  for  [be  pur- 
pose of  cstabllsbing  a  town  thereon,  and  that 
since  that  time  they  have  been  in  possession  of 
the  whole  of  the  ground. 

The  answer  of  the  United  Btates  puts  In  is. 
sue  all  of  the  sIIegolloDs  of  the  petition. 

It  denies  thsl  Uiere  was  ever  a  grant  made 
by  tbe  governor  of  New  Mexico  to  the  alleged 
grantees,  aa  alleged  in  tbe  petition. 

It  denies  that  the  alleged  teslimonio  of  said 
grant  was  ever  lost  or  destroyed,  and  Ibat  the 
potKSsion  of  aaid  plaintiffs  or  sov  of  them  was 
derived  by  tbe  act  of  any  official  of  the  Heii- 
ean  government  authorized  by  the  laws  of 
Mexico  to  grant  or  deliver  (be  sane. 

It  denies  that  the  dapHcate  of  tbe  alleged 
granlltig  decree  and  act  of  possession  was  ever 
deliver^  uy  the  governor  or  chief  alcalde  to 
tbe  alleged  ftrantees.  or  was  ever  placed  by  tbe 
governor  among  the  Mexican  archives  of  dants 

It  avers  that  If  a  grant  was  made  to  tbe  a1- 
4S011eged  granteea'for  tbe  purpose  of  eslab- 
liablnga  town,  ibst  tbe  conditions  imposed  by 
law  have  never  been  complied  with,  snd,  there* 
fOTe,they  are  not  entitled  to  confirm  a  tlon  under 
tbeactcrenting  tbe  court  of  private  land  clsims. 

That  a  large  portion  of  said  grant  bad  beeo 
dtspoaed  of  hj  the  United  Blates  to  the  Atlantic 
A  Pacific  Railroad  Company,  and  that  it  was 
■  necessary  party  defentunt.  and  a  misjoinder 
of  partita  was  pleaded. 
1»  U.  8. 


On  August  !9,  1S02,  tbe  court  entered  a  de- 
cree confirming  the  grant,  and  deD>ing  the 
right  of  the  Atlantic  «  Pacific  Railroad  Com- 
pany to  intervene,  except  so  far  a*  its  right  of 
way  waa  concerned,  which  right  was  admitted 
by  tbe  plaintiffs,  and  from  which  decree  an 
appeal  was  taken  by  the  United  Stales. 

Meitrt.  Hmtt.  O.  Reynolda  and  Holmea 
CoDrad,  Solicitor  Qeneral,  for  appellanL 
No  counsel  for  appellees. 

Mt.  Juttiet  BhInM  delivered  the  opinion  of 
tbe  court: 

It  Is  provided  in  tbe  ninth  aectloa  of  tbe  Act 
of  March  8,  1891,  esiabllshing  the  court  of  pri- 
vate land  claims,  that,  upon  any  appeal  from 
such  court,  "the  Supreme  Court  shall  retry  the 
cause,  as  well  the  issues  of  fact  aa  of  law, 
and  may  cause  tcstimany  to  be  taken  in  addi- 
tion to  that  given  in  Ihe  court  below,  and  may 
amend  the  record  of  tbe  proceeding  below  as 
truth  nnd  Justice  may  require;  snd  on  such 
retrial  and   bearing  every  question  aball  ba 

The  present  case  has  been  submitted  to  uaon 
the  record  of  tbe  court  below,  containing  the 
pleadings.  Ihe  evidence,  and  the  decree. 

The  decree  finds  as  followa:  "That  tbe 
complainants  are  citizens  of  the  United  States 
and  residents  of  the  count;  of  Valencia.  In  the 
territory  of  New  Meiicoi  that  In  the  year  18S8 
a  colony  grant  of  tbe  lands  in  controversy  was 
made  by  the  proper  authority  of  the  HepubUe 
of  Mexico  through  tbe  governor  of  tbe  terri- 
tory of  New  Mexico,  Francisco  Sarricino,  to 
'JuSD  Chaves  and  alsty-ooe  others  for  tbe[4ff  O 
purpose  ofcolonlxing  tbe  place  of  Cubei«i,  and 
that  ssid  colonlaatlon  was  bad  and  mode;  that 


wsa  complete  and  perfect  at  tbe  dat^  when  the 
United  Slates  acquired  sovereignty  in  the  terri- 
tory of  New  Heiico,  within  which  this  land 
was  situated;  tbattlie  asld  complainants  are  in 
tbe  possession  of  tbe  ssid  land  embraced  within 
tbe  calls  of  Ihe  said  grant,  snd  claim  tbesame; 
that  they  and  tbeir  anceslors  and  predecessors 
In  rigbt  have  been  in  the  possession  of  the 
same  since  the  isausnce  of  the  grant  by  the 
Mexican  government,  and  thst  complainsnla 
have  Bucb  a  clain)  and  Interest  in  the  land  aa 
gives  them  a  rigbt  to  apply  to  tbe  court  for  a 
confirmation  of  their  title;  that  the  lands 
claimed  embraced  an  area  of  about  sixteen 
thousand  acres,  but  the  exact  area  cannot  be 
stated,  as  the  same  has  never  been  surveyed; 
that  tbe  iniervenor,  tbe  Atlantic  &  Psdflc 
ttailtoad  Company,  bSa  no  rigbt  in  or  to  tbe  real 
estate  and  lands  Included  witbln  said  grsnt, 
except  to  Its  right  of  way  for  its  rsllroad  track 
iw  laid  down  snd  operated  through  and 
s  the  lands,  which  right  of  way  was  con- 
ceded to  said  railroad  company  by  said  com- 
plainants on  the  trial  of  the  csuse. 

If  these  findings  of  fact  are  sustained  by  the 
evidence  in  tbe  record,  tbe  decree  of  the  court 
below,  adjudging  the  title  and  claim  of  tbe 
romplainanls  to  be  good  and  valid,  and  coo- 
firming  the  ssme  in  Ihcm,  their  heirs,  succes- 
sors, and  assigns,  should  be  afflrmed, 

Tbe  Act  provides  thst  all  proceedings  sub- 
sequent to  the  petition  shall  be  "omdtieted  m 
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near  m  idmj  be  accoidlog  to  the  prtctlm  of 
courts  of  equity  of  tbe  Uoited  Stales;  .  .  .  and 
tbat.  by  ■  tinal  decree,  Ihe  court  aball  settle 
and  deteiTDJDe  the  queatioD  of  tbe  validitv  of 
tbe  title  and  tbe  bouodaties  of  ibe  craot  or  claim 
pteMDied  for  adjudicaiJoD.accordiDg  to  the  Ian 
of  nations,  the  atlpulalioni  of  lb?  treaty  be- 
tween Ihe  United  Slates  and  tbe  RcpuLilic  of 
Mexico  Id  184B,  and  the  trealj  belneeit  ihe 
same  powers  In  1B63,  and  Ibe  lana  and  ordi- 
nancesof  the  ffovcmmeut  Irom  which  it  la  al- 
leped  to  have  been  derived." 
407]  *The  first  niicofdeclaioD  tbiu laid  down 
b;  Congress  for  our  suidanceis  (bat  we  are  to 
have   rei^rd  to  the  Uw  of  nations,  and  as  to 


tory  la  <:eded,  toatipulaie  for  the  property  of  Its 
inbabltanla.  Snuterton  t.  Poindexter,  2lj  U.  ti. 
13  Wheat.  585  [6:  7161;  Unittd  Btatn  v.  Ar- 
redoitdo.  81  II.  B.  6  Pet.  7t2  [8:  655];  UniM 
BtaUt  V.  Ritd.ie,  6S  U.  8.17  Hdw.62S  ilG;236]. 
We  adopt  the  language  of  Chief  JutHee  Jlar- 
■litll,  In  tbe  caae  of  United  Sate*  v.  Per- 
t/iewati,  81  U.  8.  7  Pet.  Gl.  66  [6:604,  617],  al 
follows:  "It  may  not  be  unworthy  of  remark 
tbat  It  la  very  unusual,  even  in  casea  of  coa- 

3ueat,  for  the  conquerer  to  do  more  Ibau  to 
laplace  the  sovereign  and  assume  dominion 
over  the  country.  The  modem  neasie  of 
BBiioDS,  which  has  become  law.  would  )« 
Tiolatedi  thai  tense  ot  justice  and  of  right 
wblcb  is  acknowledged  and  felt  by  the  nholo 
dvllised  world  would  be  outragL-d.  If  private 
property  should  be  senerally  confiscntrd  and 
private  rigbta  ■nniilled.  The  people  change 
their  allegiance;  their  relation  to  tbeir  ancient 
Mverelgn  Is  dissolved;  but  tbeir  relations  to 
each  otoer  and  their  rights  o{  property  remain 
ODdisturbed.  It  tbism  the  modem  rule,  even 
Id  casea  of  conquest,  who  can  doabt  its  appli- 
cation ui  the  CMC  of  an  amicable  cession  otter- 
rttwyr 

We  are  next  directed  to  confdder  the  stipula- 
tions of  tbe  treaties  between  Ibo  two  govern- 
menis.  The  provlsiona  of  the  treaty  of  lUiB 
relevant  to  tbe  present  subject  arc  contained  in 
Its  eighth  article  (0  Btat.  at  L.  S29),  and  we 
find  that  they  declare  that  "Mexicans  now 
established  in  territoriea  previously  belonjting 
to  Mexico,  and  which  remain  for  tbe  future 
within  the  limits  of  the  United  Slates  aa  de- 
fined by  tbe  present  treaty,  shall  be  free  to  con- 
tinue where  tbey  now  reside,  .  .  .  retaining 
properly  which  they  posaess  in  aatd  territories. 
.  .  .  La  the  said  terriiorles,  property  of  every 
Mod  now  tielooglns  to  Mcxicians  not  estab- 
lished there  aball  tie  invEolsbly  respected.  .  ,  . 
Tbe  present  owners,  the  heira  ol  these,  and  all 
Mexicanswhomay  hereafter  acquire  said  prop- 
erly by  contract  aliall  enjoy  with  respect  to  It 
guiiraDllet  equally  ampla  as  if  tbe  lame  be- 
tonged  to  ritizena  of  tbe  United  Slates." 
458]And  In  tbe  ninth  articlelt  Is  further 'pro- 
Tided  that,  pending  the  admission  of  such  terri- 
tories into  Ibe  Union  of  tbe  United  Btates.Mexl- 
cans  who  reside  therein  "sbsit  be  maintained 
■nd  protected  In  tbe  free  enjojment  of  Ibelr 
lltKrIy  and  property,  and  secured  In  the  free 
exercise  of  tbeir  religion  without  restriclion.' 
Tbe  sixth  article  of  tbe  treaty  of  1858  (10 
Stat,  at  L.  1035)  provides  that  '^'co  grauU  of 
land  within  tbe  territory  ceded  bj  tbe  flttt 
*7# 


article  of  tb Is  treaty  bearlnsdate  lubaeqwDt 
to  tbe  day— twenty  Bfih  oF  September— wbe« 
tbe  minUter  and  subscriber  to  tbia  treaty  on 
the  part  of  tbe  United  Slates  proposed  to 
the  government  of  Mexico  lo  terminate  tha 
question  of  tMUodsry,  will  be  cnnsidered  valid 
t«  recognised  by  ibe  United  Slates,  i 


been  located  and  duly  recorded  in  the  archives 
of  Mexico." 

With  Bucb  artictea  contained  in  tbe  treatlea, 
end  their  meanlnK,  submitted  to  our  considera- 
tion, we  have  no  difBciilly  in  holding  ihat  tbe 
question  is  whether  ibe  land  in  coDtrovcray  was 
tbe  property  of  the  clalmanls  before  the  trea- 
ties, and,  if  so,  that  Its  protection  U  guaranteed 
by  the  treaties  aa  well  as  the  law  of  nations. 

Tbe  next  guide  prescribed  by  tbe  Act  is  s  m- 
gard  for  "the  lawaand  ordinances  of  the  gov- 
ernment from  which  it-— the  grant— is  allt^d 
lo  have  been  derived." 

In  tbla  part  of  our  inquiry  we  shall  draw  our 
Information  from  a  treatise  on  the  Spanish  and 
American  land  laws,  recently  publlsbed  bj 
Matlbew  O.  Reynolds,  the  United  Statca  nv 
torney  for  tbe  court  of  private  land  claims,  and 
which  is  referred  to  ia  tbe  brief  filed  for  the 
soveinmcnt  In  tbe  present  case.  FiOmthis  we 
leain  that  tbe  general  constituent  Congress  of 
Mexico  passed,  on  August  IB,  1834,  acoloniur 
lion  law,  providing  tor  the  colonization  of  tbe 
lei ri lories  of  tbe  Republic;  that  New  Mexico^ 
at  Ihe  dale  of  tbe  passing  of  this  law,  was  k 
lerritory,  and  so  continued  until  December  80, 
1S3Q,  when  it  became  a  department. 

A  code  of  cnlonizalion  was  adopted  on  No> 
vemberSl,  1826,  which  codtains  regulations  for 
tbe  colonisation  of  the  territories,  where-[4S9 
by  the  political  chiefs  or  governors  of  the  terri- 
tories are  authorized  to  grant  ihe  public  landi 
of  tbeir  respective  teriitoiies  lo  contracton, 
families,  or  ptlvato  persons,  Mezicaus,  or  for- 
eigners, who  may  apply  For  Ibem,  and  ere  di- 
rected, when  a  grant  Isdcduiiely  made,  lo  sigB 
and  give  a  document  to  serve  as  a  title  to  tbe 
pnrly  In  Interest,  11  being  slated  therein  that 
the  grant  is  made  in  entire  contormity  with 
tbe  provisions  of  tbe  law,  in  virtue  of  wblck 
the  posacf^sion  shall  be  given. 

A  question  Is  raised  in  the  brief  for  the  gOT- 
ernment  wlielber  tbe  courts  of  the  United 
Slates  can  take  judicial  notice  oF  the  laws  and 
regulaliona  of  Mexico  pertaining  to  graote 
made  prior  to  Ibe  cession.  It  was  Eald  In  Fr»- 
TTXint  V.  UniUd  Slate*,  58  U.  8.  17  How.  657 
[IG:  245],  lererrlng  lo  a  similar  question  under 


the  laws  of  these  territories  under  which  litlea 
were  claimed  were  never  tre.ited  by  the  court 
as  foreign  laws,  to  be  decided  as  a  qneslion  of 
fact.  It  was  always  held  ibat  the  court  wu 
bound  judicially  to  DOlicc  Ibem,  as  much  eo  t» 
the  laws  of  a  slate  of  Ihe  Union.  In  doing 
this,  however,  il  was  undoubledly  often  necea- 

irv  to  inquire  into  offlciul  customa  and  forma 

id  usages." 

Tbe  BsmejKMltlon  was  asserted  in  the  caaa 
of  United  BtatuM  r.  Perot,  98  U.  B.  428  TSS: 
251]. 

It  I*,  indeed,  suggested  that  the  seventh  teo- 
tlon  of  Ibe  Act  eslabllsbinf  the  court  of  print* 
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lutf  cblma,  to  rapeet  that  It  provide  tbal 

"the  decree  Bbali.lnBllcaa^B.rcrer  tor  tie  treatf, 
Uw,  or  ordloBDce  under  wbich  aucb  claim  is 
GODHrmed  or  rejected,"  implies  a  coDtniry  view. 
We  do  notM  reinird  tbat  proviEioD,  Dor  do  we 
percelre,  in  aoj  features  of  tbe  Act.  bd  iutentioa 
on  tbe  put  of  CouKTeKB  to  restrict  the  powers 
of  the  court  recognized  by  the  preTlons  decl- 

W«  ibkll  DOW  proceed  to  apply  these  prin- 
d^ea  lo  tbe  feds  of  tbe  cA«e. 

It  Is  conceded  bj  Ibe  gorcromeot'e  brief  that 
the  clalmaots  or  tbelr  aocesinra  did  come  to 
Cubero  la  IBSS,  and  were  put  in  poswsaloii  of 
the  lands  claimed,  and  ba?e  lield  tlieni  ever 
400]since.  *But  it  Is  coDteoded  that  tbere  is 
DO  anmcleot  CTideoce  tbat  tbe  title  asHrted  by 
theclalmanl  waa lawfully  and  regularly  derived 
from  tbe  goTerniDenl  of  Spalu  or  Mexico,  or 
from  any  of  tbe  states  of  the  Republic  of  Mex- 
ico having  lawful  autborlty  lo  make  grants  of 
fend,  u  prescribed  hy  section  18  of  tbe  Act; 
and  ft  is  said  tbat  the  only  title  and  larereac 
acquired  hy  tbe  claimants  waa  purcbased  by 
time  eettlera  from  one  Francisco  Baca,  a 
HaTHJo  ladlan. 

We  have  examined  tbe  evidence  on  tbis 
point  contained  In  tbe  record,  and  are  of 
opinion  tbat  It  warranted  ibe  flcdlnfi  of  the 
Murt  below  tbat  tbe  complain  ants'  title  was 
dedved  from  tbeKepubllc  of  Mexico,  and  was 
compMe  and  perfect  at  tbe  dale  wben  the 
tlnited  States  sicqulred  sovereignty  la  tbe  ter- 
ritory of  New  Meiico,  within  wblcb  the  land 
was  situated. 

Without  undertahlng  to  give  the  evident^ 
IB   full,   we  shall  briefly   SUte  its    principal 

Penllo  Baca,  a  witrken  on  bebalf  of  tbe 
daimanta,  lestifled  that  be  was  el^ibty  years 
oM,  and  had  resided  on  these  lands  since  tbe 
je«r  1B88:  that  the  lettlera  were  put  !□  posHca- 
rioo  by  the  government;  that  &krTacino  was 
covertior,  who  held  the  govemmeoi  at  Santa 
ri.  He  entimerated  by  name  a  number  of  tbe 
colonists,  and  stated  that  there  waa  in  their 
possession  a  written  grant  from  tbe  governor, 
which  he  had  heard  read  and  had  seen;  tbat 
this  writing,  wblcb  waa  In  tbe  custody  of  Jusn 
Chaves,  could  not  be  found  after  the  death  of 
the  latter.  Be  also  described  Ibe  boundaries 
of  the  grant,  and  leatifled  tbat  portions  of  these 
lands  were  dblrlbuted  amonr  the  aelllera. 
twenty-five  varas  to  each,  and  tl 
bg  land  was  given  for  tbe  "- 
tbe  stock  of  all. 

Jose  Antonio  Buran  teallfled  that  he  was 
ninety-two  years  of  age;  thai  he  was  one  of 
the  settlers  of  the  town  of  Cubero  In  the  year 
16S3,  and  had  there  resided  ever  since;  (bat 
tbelr  title  was  a  written  title,  made  to  them  by 
HVancisco  Sarraclno,  the  govtrnor.  He  gave 
a  descripltoD  of  the  boundaries  ot  tbe  land  and 
Uie  names  of  some  of  the  nri{;inal  setllera  of 
18S3.  Hestatcdtbat  Don  JiiunCbnveBandDon 
Juan  Garcia,  as  coniraissmnera,  put  tbem  In 
iKMseaslon.  The  wiiness  could  read  and  wriie 
Bpanish.  aod  he  bnd  seen  and  read   the  writ- 


title  paper  waa  missing,  and  tbal  it  was  cur- 
KDtly  reporied  tbat  one  Vicente  Margarlto 
Hemandei,  who  bad  been  his  secretary,  bad 
1K»  D.  8. 


carried  off  tbe  testlmonio  or  official  copy  of  tlte 
grant;  tbat  since  1SS3  tbe  settlers  and  their 
children  have  lived  upon  end  cultivated  Uw 
land.     He  further  stated  that  when  th^  ap- 

flied  for  tbe  grant  from  the  govemmeoi,  an 
ndlan,  oamed  Francisco  Baca,  was  on  the 
land,  aod  that  it  waa  made  a  condition  tliat  the 
Indian  would  abandon  IL 

Pablo  Pino  was  a  wltneaa,  eighty-two  jenra 
of  age,  and  had  lived  in  the  town  of  Cubero 
for  forty-eight  years,  where  he  bad  puicbased 
some  land  from  tbe  original  settlers,  in  poseea- 
slon  of  which  be  had  remained  ever  liDce. 


with  his  cbildrea  on  these  lands,  and  culti- 
vated (hem  ever  since. 

Juan  Diiran  had  lived  to  Cnbero  siitce  1888. 
His  father  and  grandfather  were  original  sel>- 
tiers.  Ha  bad  beard  the  original  gnnt  read. 
The  papers  were  in  the  posseaaion  aod  read  by 
Juan  Garcia  and  one  Juao  Ohaves,  Judge  and 
cominiealoner.  That  it  vrsa  one  ot  tbe  condi- 
tions before  they  were  allowed  lo  settle  that 
they  abould  buy  the  claim  ot  Francisco  Baca, 
tbe  Navalo  Indian.  This  witness  teatlfled  lo 
the  tradition  tbat  tbe  title  papers  of  the  grant 
bad  t>een  stolen  or  carried  away  by  TIcenle 
Hargarito  Hernandex.  The  witness  bad  been 
a  school  teacher  for  many  years;  could  read 
and  write  Spanish,  and  had  seen  the  original 
tesiimonlo  ol  tbe  grant  and  heard  ll  read,  and 
that  it  was  given  by  the  governor,  Francisco 
Sarraclno. 

The  record  likewise  contains  translation*  of 
documents  found  In  tbe  archives  of  Valencia 
county,  pertaining  to  a  dispute  between  the 
town  of  Cubero  aod  the  pueblo  of  Laguna  aa 
to  boundaries.  These  papers  were  aited  In 
188S,  1840,  and  1841,  and  discloss  a  aettlement 
of  tbe  dispute.  certiSed  to  by  Jose  FranclBCO 
Chavei  of  Baca,  judge  commUsiocer  In  the 
second  district  of  the  deparlmeal  of  New  Mex- 
ico. In  thlscertlQcate  the  lands  within  Cuhero 
are  stated  to  have  been  purchased  from  Fntn- 
cisco  Baca,  the  Kavajo. 

*A  numberoforiginal  deeds  were  llke-[409 
wise  Id  evidence,  variously  dated  from  1841  lo 
1856.  showing  sales  of  parcels  of  these  tends; 
also  apetliion  by  tbe  people  of  tbe  town  of  Cn- 
bero to  the  surveyor  general  of  the  territory  ot 
New  Mexico,  dated  April  2,  1856.  staling  that 
they  were  in  possession  under  authority  of  a 
grant  from  the  Mexican  government  about  the 
year  1S81;  that  the  original  documents  were 
lost;  and  asking  that  their  lands  should  be 
surveyed,  etc. 

The  clalmaots  likewise  proved,  by  quite  a 
number  of  witnesses,  residents  of  tbe  territory 
of  New  Mexico,  thai  about  1876  a  consider- 
able portion  of  Hie  archives  ot  tbat  territory, 
containing  documents  relating  to  Mexican 
grants  made  to  lands  wltbin  that  territory, 
were  lost;  that  these  papers  were  deposited 
in  ihe  tprrliorial  library,  where  some  of  the 
wilneaso!>  bnd  seen  tbem  in  1868 and  1869;  that 
llipy  were  sold  as  waiite  papers  by  the  librarian. 
Bond,  end  were  scatlered  through  tbe  country. 
Many  of  Ibcoe  were  Spanish  documents  and 
pertained  to  grB;iis  of  Innd.  Wlien  the  gover- 
nor of  Ibe  territory  beard  tbat  there  waa  a  com- 
plaint made  by  tbe  people  dF  this  treatment  of 
public  arcbivea,  he  made  effort*  to  get  them 
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ntnnied,  but  Ihe  erldeoce  Is  dear  that  maiij 
of  tbem  were  cletirojed  and  last.  The  claim- 
idU  also  railed  as  a  wltneta  Wlllitin  H.  Tip- 
tOD,  who  bad  beea  employed  fotwTeral  fears 
ia  tbe  ofBce  of  lUe  autvejor  geoend  of  the  ler 
litoi;  of  New  Mexico,  and  bad  charge  of  lli 
Spaoitb  and  Mexican  archives.  He  testified 
tliut  Ibe  books  and  records  Id  that  office  pur- 
porlinz  to  coutafn  the  regislirof  laod  granU 
made  dj  the  Bp&nish  and  Hexlcaa  govent- 
meats,  prior  to  tbe  time  the  government  of  tbe 
United  Slates  took  charge,  are  in  a  discon- 
necled.  (ragmentarj  form,  and  tbatoue  of  the 
most  Important  books,  conlaining  a  record  of 
grants  made  bj  the  Spanish  aod  Mexican  gov- 
erameDls,  la  misdog,  aod  Is  supposed  to  have 
beeo  iloleD.  He  also  stnled  tbst  Dieie  was  not 
Id  the  surveyor  general's  office  anj  index  of 
tbe  dates,  list  of  origiaal  espedieotes  or  war- 
rants o(  tide  to  Spauish  and  Mexican  grants. 
Tbia  evidence  was  adduced  to  sustain  tbe 
allegation  In  tbe  petition  thnt  the  governor  and 
chief  alcalde  delivered  to  Ihesettlerasduplicate 


premises,  and  placed  tbe  originals  of  said  de- 
cree and  act  in  tbe  Mexican  archives  at  9anta 
F£,  and  that  said  ori^nals.  with  a  great  part 
of  other  TSludbleardiives  of  the  Mexican  gov- 
eTDmeot,  allbough  once  In  tbe  custody  ortbe 
United  States  after  tbe  treaty  of  Guadalupe 
Hidalgo,  were  negligently  destroyed  or  lost. 

The  only  evidence  adduced  bj  the  United 
States  was  tbe  testimony  of  Ira  H.Bond.  wbo 
had  acted  aa  territorial  librarian  in  1869  and 
1810,  and  wbo  testified  that,  under  Inslrac- 
ttoos  of  Governor  Pile,  he  had  sold  and 
disposed  ot  a  lot  of  the  old  records,  supposing 
them  to  be  of  no  value;  that  tbis  createo  quite 
a  talk  In  the  town;  that,  finally,  tbe  governor 
instructed  him  to  recover  tbam  back,  snd  that 
moat,  but  not  all  of  them,  were  recovered. 
Tbls  witness  uld  that  be  conld  not  read 
SpaDlsb;  that  tbese  documents  were  In  that 
language,  and  thai  there  might  have  been 
grants  among  tbem. 

Ia  view  of  this  large  body  of  uncootndicted 
evidence  we  think  tbat  the  court  below 


plainly  right  in  finding  that  tbe  claimants  bad 

-"  'ictoniT  sastalned  tbe  allegationa  of  their 

Not  only  wu  tbetr  eridence  of  tbe 


existence  of  an  origiDal  grant  by  the  govern- 
ment  of  New  Mexico,  and  of  Ibe  loss  of  original 
leconls  sttlBcient  to  justify  the  introduction  of 
•ecoDdary  evidence,  but  there  Is  tbe  weighty 
fact  that  for  nearly  sixty  veata  tbe  claimants 
and  tbdr  ancestors  have  oeen  In  tbe  nndis- 
tnrbed  possession  aod  enjovmeut  of  Hits  tract 
ot  luu).  Tbe  counsel  for  tbe  government,  in- 
deed, contend  that  the  court  of  private  land 
claims  and  tbla  court  have  no  power  to  pre- 
B  a  grant  upon  proof  of  long-continued 
— '-o  only;  that  their  power  la  confined  to 
wDurmiog  grants  lawfully  and  regularly  de- 
rived from  Spain  and  Mexico. 

It  ii  Marcely  neoessaiy  for  as  to  consider 
Mch  a  question,  because,  u  we  have  seen, 
then  b  ample  evidence  from  which  to  find  that 


these  settlers  were  put  In  juridical  T __ 

under  a  grant  from  tbe  governor  of  New 
Mexico,  wbo,  under  Ibe  laws  then  In  force, 
had  autliorit^to  make  tbe  grant.  However, 
we  do  not  wiab  lo  be  underatood  aa  undervalu- 
ing tbe  fact  of  a  possession  so  long  and  unlnler- 
rupted  as  disclosed  *ia  this  case.  Witb-[464 
out  goine  at  length  into  the  subject.  It  may  be 
safely  add  tbat  by  the  welgbt  of  autborily, 
as  well  as  tbe  preponderance  of  opinion,  it  la 
the  general  rule  of  Acoerican  law  tbat  a  grant 
will  be  presumed  upon  proof  of  an  adverae, 
exclusive,  and  anlnlerrapled  poascBiion  for 
twenty  years,  and  tbat  such  rule  will  be  ap- 

Elied  »MKprauTnp(iojnruet dtjure,  wherever, 
J  poasibilily,  a  rigbl  ma;  be  arqulted  Id  anr 
manner  knoiVQ  to  Ibclaw.  IGrcanl.  £v.  (ISth 
ed.)§  17;  Rimrdt,  Williami,  20  U.  8.  7 
WLeat.  109  (5;  410];  Cooiidga  v.  Learnt.  8 
Plc%  504 

Nothing,  It  la  true,  can  be  claimed  by  pie- 
actiption  wblcb  owes  its  origin  lo,  aod  can 
only  be  had  by.  matter  of  rccunl;  but  lapse  of 
time  accompanied  by  acta  done,  or  other  cir- 
cumstances, may  warrant  the  jury  in  presum- 
ing a  grant  or  title  by  reroid.  Thus,  also, 
though  lapse  of  timedoes  not,  of  Itself,  fumlsli 
a  conclusive  bar  to  tbe  title  of  the  sovereign, 
agreeably  to  the  maxim,  SaUum  tempiit  occar- 
ril  Tsgi;  yet,  if  tbe  adverse  claim  could  have  a 
legal  commencement,  juries  ara  advised  or  in- 
atructed  to  presume  such  commencement, 
after  many  years  of  uninterrupted  possession 
or  enjoyment.  Accordingly,  royal  grants  have 
been  tbua  found  by  tbe  Jury,  after  an  indeB- 
uitelj  long-cOQiinued  peaceful  enjoyment,  ac- 
companied by  (he  usual  acts  of  ownership.  1 
Greenl.  Ev.  §  48. 

Tbe  principle  upon  wblcb  Ibis  doctrine  rests 
la  one  of  general  Jurisprudence,  and  is  recog- 
nized in  tbe  Roman  law  and  tbecodesfoiindMl 
tbereon  (Best  Ev.  g  866),  and  was  tbervfnre 
a  feature  of  the  Alezlcao  law  at  tbe  time  of  ibo 
cession. 

Finally,  the  tule  of  ihe  law  of  nailooe,  that 
private  propertv  ceded  by  one  nation  to  an- 
other, wben  held  by  a  title  vested  before  the 
act  of  cession,  should  be  respected;  tbe  express 

Erovlslona  to  tbat  effect  contained  in  tbe  treaty 
etween  Mexico  and  tbe  United  States;  the 
evidence  of  tbe  fact  of  a  groni.  legal  under  tbe 
forma  of  Mexican  law,  and  of  a  niridlcal  pos- 
seeaion  given  thereunder;  and  the  strong  pr» 
BumpiioD  growing  out  of  an  exclusive  and  un- 
Interrapted  possession  and  enjoyment  of  more 
than  balf  a  century, — bring  na  to  concur  In  the 
decree  of  the  court  below. 
*The  objection  tbat  the  Atlantic  &  [405 


necessary  party  defendant,  has 

pressed  in  argument,  and  we  only  notice  it  to 
say  that,  uoder  tbe  provisions  of  tbe  fifth  sec- 
tion of  tbla  Act.  tbe  private  righia  of  third  par- 
ties are  not  affected  by  any  proceeding  or  de- 
cree under  aald  Act, 
Th«  d«TN  tf  U»e  anirt  b^aw  ii  offlrmed. 


169  u.  a. 
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1B90.  Thk  Ixcun>BscBBT  Lamp  PAnvr. 

THB  INCANDESCENT  LAMP  PATENT. 
(Sm  8.  a  Beportarl  ad.  «S-mj 

0[   glass,  as  dk.Ti...>>vv-     -u    t~><E<»  i.>u.   vmi.i-n, 

/ntiMMf  jiMdfit.  upon  which  ibia  patent  was  declared  Ui  be  an 

_         .-     ..^   ^  ^.,  -    ™.  improTement,  "of  an  IncaKdcBcInK  conductor 

Ib«rtaliii«ofth«8aw7erandMaoi»jentKo.81T.-  of  carbon  made  from  a  TPgelable  fibroin  ma. 

S:S2:?S;iSu:''o?:^rr..'^rr^:;,S^t  ^';?»^;  fron.  ^meral  or  «..  carbon  a.dd.o 

tlu>thlrdolalmHoolt.<]eflDttetoiuttalDtbBpat.  '°  "he 'onn   of  guch  conductor  so  made  from 

flDt,  aod  It  H  tbereforo  iDTklld.  ""cb  Tegetable  carbon,  and  combined  In  Ib« 

rH«    1A1  )i(;btiDK  circuit  with  lhefibamt«dcliKinberof 

l""-  ^"-J  the  lamp." 

.ireuid  Orto6«r  X9,  W,  l«9.f.    iJwMfed  JTo-       The   folloiriDg  drawings  exhibit  tbe  aob- 

tembtr  11, 189S.  stance  of  tbe  Invention: 


Afwrng. 


APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  Blalei  for  tbe  Western  Dis- 
trict of  I^DDSflTinla  diamlaslng  a  anil  In 
equitj  brought  by  the  ConaolldBied  KIcctric 
Light  Compan^r  against  tbe  McKeesporl  Light 
Company  to  recover  damages  for  tbe  infringe- 
ment of  letters  palcDt,  817,070.  iaaued  Ua;  13, 
188C,  to  the  ElectrO'DyDBmlc  Lit; bt  Company, 
•aaignee  of  Sawyer  and  Han,  for  an  electric 
Itgbt,  and  botdiog  tbe  patent  to  be  Invalid. 

^MMme  caae  beiow,  40 Fed.  Rep.  21. 


•olidaled  Electric  Light  Company  against  the 
HcEeeaport  Light  Company,  to  recover  dam- 
ages for  the  iDtrlngemeut  of  lellerB  patent  No. 
Sn.OTS,  Issued  May  13,  188S,  to  tbe  Electro- 
Dynamic  Light  Company,  assignee  of  Bawyer 
and  Hao,  for  an  electric  light.  Tbe  defend- 
■Dialustifled  ntider  certain  patents  toTbomai 
A.  £idlion,  particulaily  No.  22S.»98.  Issued 
Jannary  27, 1880;  denied  tbe  novelty  and  util- 
ity of  the  complainant's  patent,  and  averred 
that  the  tame  had  been   fraudulently  and  llle- 

Blty  procured.    The  real  defendant  was  tbe 
kon  Electric  Light  Gomf  any,  and  the  case 
Involved  a  contest  between  what  are  known  as      •The  tpeclllcatloD  further  elated  that:  [46T 
the  Sawyer  and  Hbd  and  tbe  Edison  systems       "In  the  practiM  of  our  inventinn  we  hava 
of  electric  lighting.  made  use  of  carbonized  paper,  sod  also  wood 

4001  "In  tbeirappUcatlon,  BawyerandMan  carbon.  We  have  also  used  such  conductors 
alated  that  their  lovenllon  rektedto"tbatcIeKa  or  burneia  of  various  abspea,  such  as  pieces 
of  electric  lampa  employing  an  Incandescent  with  their  lower  ends  secured  to  tbeir  respeo- 
coDdnctor  enclosed  In  a  transparent,  henneti-  tlve  supports  and  having  their  upper  enda 
cally  sealed  vessel  or  chamber.from  which  oiy-  united  so  as  to  form  an  Inverted  V-shaped 
gen  la  excluded,  and  .  .  .  more  espei^ially  to  burner.  We  have  also  used  conductors  of  vary- 
the  Incandescing  conductor.  Its  substance,  Its  ing  contours—that  is,  with  rectangular  bends 
form,  and  Iti  combination  with  the  other  ele-  instead  of  cutviliDear  ones;  but  we  prefer  tbo 
ments  composing  the  lamp.    Its  object  Is  to   arch  shape. " 

KOEB— .As  to  OMtunntenli  of  pottiiu.  Uietr  eonitrve- 
Mm  anS  tttct:  t(Mn*ei  to  vn  pof oitc  rtmaUU*,  see 
not*  to  DalKll  v.  Dueber  Watch  Giise  Ulg.  Oo. 


Am  to  onlMpotloB  i>f  pattmtt:  |irlDr  paitntt  and 
imMlaUJoni,'  apiiMeaUim  and  tMiu;  elaimtatid  ipeet- 
jkotlona,  see  note  to  Lemett  r.  Standard  OU  Co.  37: 


At  to  paUnttfor  deslffiw,  when  vaUd,  see  aole  to 
Smith  V.  WblCmaD  Saddle  Co.  8T:  (OS. 

AtlojiatentabiHlvtif  Invtmiont:  pdJcntaUe  luli- 
feet-viatter;  utmiv;  iBItat  conttiiuUt  tnHnllon.  pot- 
tmlabU  noMBv;  aoniMnalfotu:  furttffn  paUTiit  and 
tIMrcfsda.  see  note  to  Grant  v.  Walter.  ST:  US. 

^sto  rriMHMfpotsnti/ar  (nventton*.  vOitnaUld: 
(feet  of  Isni*.- roehcs,  sea  note  to  National  Meter  Co. 
1.  Tonkna  Water  Oomia.  97:  VU. 


OotUu  ofievlctt;  ileiiarui;  eombinatioiu;  modiMss; 
timttnMiiM  Of  potent,  see  noto  to  Uoyer  v.  Ooup^ 

For  uhot  potent*  arc  gatiUd;  wIMn  declared  Midi 


.^laanlffnTii<ntlie/or«<niitRpdndreUniln0  pot- 
sn(;  recordlnir.'  when  awlpnmBnt  Irantfen  extenOti 
ttma,  see  note  to  Qaylcr  t.  Wilder.  IS:  B04. 

.As  lo  vAen  (ufivriM  mau  nic /or  In/rtnoemont:  toheil 
patenla  muM.-  wfKn  tbtu  must  jota,  lee  note  w 
WtlBon  V.  Roumeau.  11:  lUI. 

At  to  damaoa  for  infrttigenenl  of  potent;  treUs 
damaot*.  aee  note  to  Hoga  v.  EToerson.  13:  fflt. 

Ai  to  Ineludinfr  vroctat  and  product  fn  tamt  jtattmt; 
reparalt  paltntt  therefor,  see  note  to  Bvana  v. 
Eaton,  i:  ISS. 

At  to  ichat  relMue  may  cover,  see  note  to  O'BclUr 
v.Mo(w,ll:«)l. 
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SurRKMK  COUBT  OF  THX  URTTED  STAT^ 


Oct.  Tnot, 


"No  cvpectal  description  of  making  Ibe 
luminatlQK    carboD   coodaclora,  deacTfb«<) 
tliia  specinofitioii  and  makinK  the  »ubject-in„. 
ter  of  this  ImproTemeDt.  is  tbougbt  nrces.'Uiy, 
as  anj  of  tbe  ordiasrj  melLodi  of   forminjc 
tbe  materLI  to  be  carbonized  to  Ibe  desired 
slmpe  aod  size,  and  carboniziag  it  nbile  con- 
fiii«l  Id  retorts  io  powdered  carbon.  8ul>6taD- 
linllf  according  to  tbe  meibods  in   practice 
before  the  dale   of  this  improvemeot,  may  be 
adopted  JD  ttie  practice  ibereof  bj  any  one 
skilled  Id  the  arts  appefiaialDg  to  the  making 
of  CHTbODS  for  electric  llgbllng  or  for  otber  ~ 
ill  the  arU," 

"An  Iroporlaat  practical  adTBDtage  which 
is  secured  by  the  arch  form  of  IncaDdracing 
carboD  Is  that  il  permits  the  carbon  lo  expand 
and  contract  under  Ibe  Taryiog  temperatures 
to  which  it  is  subjected  when  Ihe  electric  cur- 
rent Is  turned  on  or  off,  without  alicring  the 
position  of  lis  fiied  terminals.  Tbus  the  no- 
cesaity  for  a  special  mechaDicai  device 
pensate  for  tbe  expaaalon  and  conlractioD 
wbicb  has  heretofore  been  necessary  is  entirely 
dispensed  with,  aod  tbus  the  lamp  is  malerially 
timplified  tDitscoualruction.  Aootberad 
tagc  of  the  arch  form  is  (hat  the  ahadow 
by  such  burners  is  less  than  that  produced  by 
Other  forms  of  buraera  wbcD  fitted  with  the 
necessary  devices  to  support  them." 

"Aoolber  important  advantage  resulting 
from  our  construction  of  the  lamp  resulta  from 
tbe  fact  that  tbe  wall  formiug  (be  chamber  of 
tbe  lamp  tbroueb  which  (be  electrodes  pass 
to  the  iDlerlor  of  the  lamp  is  made  wholly  of 
glasH,  by  which  all  danger  of  oxidation,  leak- 
age, or  abort  circuittDg  is  aTolded." 

•'The  advsniage*  resulting  from  tbe  man U' 
factureoflhecarbonfrom  vegetable, fibrous,  ot 
4<l8]ieitile  material  Instead  of 'minerBlc 

carbon  are  many.     Among  them  may  be 

tiooedthe  convenieDce  afforded  for  cutting  and 
making  tbe  conductor  Id  the  desired  form  and 
size,  (be  purity  and  equality  of  the  carbon  ob- 
tained, its  susceptibility  to  lemperiog,  botb  •■ 
to  harduess  and  resistance,  and  its  toughness 
aod  durability.  We  have  used  such  burners  in 
closed  or  hermetically  sealed  traoeparcot  cham- 
bers,in  aracuum,  in  nitrogen  gas,  and  iu  hydro- 
gen gas;  but  we  have  obtaiced  the  beat  results 
In  a  vacuum  or  an  allenuated  atmosphere  of 
nitrogen  gas,  the  great  desideratum  being  to 
exclude  oxygen  or  other  gaaes  capable  of  com- 
bining with  cartMD  a(  high  temperatures  from 
the  Incandescing  chamber,  as  is  well  uuder- 
•tood," 
The  claims  were  as  follows: 
"1.  Ad  iDcandeaclng  conductor  for  an  elec- 
tric lamp,  of  carhooized  fibrous  or  textile  m^ 
terial  and  of  an  arch  or  borseBhoe  shape, 
subslantiallj  as  hereinbefore  set  forth." 

"2.  The  combinalioD,  substantially  as  here- 
inbefore set  forth,  of  an  electric  circuit  and  an 
IncaDdescing  conductor  of  carbonized  fibrous 
materia],  Included  in  and  forming  partof  said 
circuit,  and  a  trouBpareitt  bermL-iicalty  sealed 
chamber  In  which  the  conductor  is  Inclosed." 
"B,  Tbe  incandescing  conductor  for  an  elec- 
tric lamp,  formed  of  carlMnlzed  paper,  Bub- 
Btanlially  as  described." 

"4.  An  Incandescing  electric  lamp  consists 
of  the  following  elements  In  combinatioTi:  first, 
an  lllumlnatlDg  chamber  made  whoU;  of  glus 


hermetically  sealed,  and  onl  of  which  all  nr- 
bon-coDBumlng  gas  has  been  exhausted  or 
driven;  second,  an  electric  circuit  conduciot 
passiog  through  the  glass  wall  of  said  chamber 
and  hermetically  sealed  therein,  as  described; 
third,  an  illuminating  conductor  in  said  circuit, 
and  forming  part  thereof  within  said  chamber, 
coDsistiog  of  carbon  made  from  a  fibrous  0( 
textile  material,  having  the  form  of  an  arch  or 
loop,  Bubalantiallj as  described,  for  the  purpOM 
specified." 

Tbe  commercial  EdIaoD  lamp  used  by  tho 
sppellee,  and  which  Is  illustrated  below,  !• 
composed  of  a  burner.  A,  made  of  carbonized 
bamboo  of  a  peculiar  quality  discovered  by  Hr. 
Edison  to  be  highly  useful  for  tbe  purpose,  and 
having  a  length  of  about  dx  inches,  a  diamo- 
ter  of  about  five  ooe  'IhousaDdthB  of  an  [469 
inch,  and  bd  electrical  resistance  of  upwards 
of  100  ohms.  This  filamen(  of  carbon  is  bent 
into  the  form  of  a  loop,  and  its  ends  are  m- 
cured  by  good  electrical  and  mechanical  coa- 
oeclions  to  twofine  platinum  wires  B  B.  Thesa 
wirea  pass  through  a  glass  stem.  C,  the  glt« 
being  melted  and  fused  upon  the  platinum 
wires.  A  glass  globe,  D.  is  fused  lo  the  gliM 
stem  C.  ThlB  glass  globe  has  originally  at- 
tached to  it,  at  the  point  d,  a  glass  tnh«,  br 
means  of  which  a  coDoection  is  made  with 
highly  orgaDlzed  and  r^ned  exhausting  ^>- 
paralUB,  which  produces  in  the  globe  a  bijni 
vacuum,  whereupon  tbe  glass  tube  i*  melted 
off  by  a  flame,  and  the  globe  is  closed  by  tlM 
fusion  of  tike  glaaiat  the  point  d. 


Upon  a  hearfog  In  the  circuit  court  befon 
ifr.  ,ftMtt««  Brad  ley  upon  pleadings  and  proofs, 
thecDurt  held  the  patent  to  be  Invalid,  aod  dl»- 
misaed  tbe  bill.  40  Fed.  Rep.  21.  Tbeieopon 
compUloaut  appealed  to  thlt  court. 

ID.  a. 


X^oJ^l 


Thb  Ixcandbkkkt  Lamp  Patmst, 


vm-in 


JWetm.  Ednand  Wetmore,  I<eaiuird  E. 
Curtis,  JoAn  If.  Hou$loa,  and  Thama*  B. 
Kerr  for  appellant. 

Jf«Mra.  Frederick  P,  i^*h  and  BiAari 
S.  Dytr  for  appellee. 

Mr.  Ju»lite  Brown  delivered  tbe  optuton  of 
the  court: 

In  order  to  obtain  a  complete  UDderBlandlng 
of  tbe  scope  of  llie  Sanyer  and  Man  patent.  It 
li  desfrBblc  to  coaelder  brieQy  tbe  blate  of  tbe 
ul  al  the  time  tbe  applicaiioD  was  originall; 
made,  wbich  was  In  Januar;.  1880. 

Two  ([eueral  forms  of  electric  illumlnalion 
had  for  many  jeata  been  Ibe  sutjjecl  otcxpcH- 
Denta  more  oi  lew  lucceKsful,  one  of  wbich 
waa  known  aa  tbe  arc  ligbt,  produced  bj  tbe 
p*S!«ge  of  a  curretit  of  electricity  between  the 
polnta  of  two  carbon  peneils.  placed  end  lo  end, 
and  sligbtlf  separated  from  cacb  otber.  lo  its 
passage  from  one  point  to  the  otber  through 
(be  air,  the  electric  current  look  the  form  of 
an  arc,  and  gave  tbe  name  to  tbe  light.  Tbia 
form  of  llgbt  bad  been  produced  by  Sir  Hum- 

[>bre;  Davy  aaearlyaa  1810,  and, bysucceaaive 
mpTOvementi  In  tbe  carbon  pencils  aod  to 
Uieir  relative  adjustment  to  eacb  olber.  bad 
eome  Into  general  use  as  a  means  of  lighting 
■treeta,  balla,  and  other  large  apaces;  but  by 
naaoa  of  lu  intensily,  tbe  uncertaia  and  flick- 
ering character  of  the  light,  and  the  rapid  con- 
•umplioQ  of  tbe  carbon  pencila.  it  waa  wholly 
tinfltled  for  domeeric  use.  The  lecond  form  of 
Oluminalion  is  what  Is  known  as  tbe  incan- 
deacent  svatem,  aod  codbIsis  generally  in  the 
pasaaga  of  a  correat  of  electricity  through  a 
continuous  atrip  or  piece  of  refractor;  material, 
which  ia  a  condiirlor  of  electricity,  but  a  poor 
conductor — in  other  worda.  a  conductor  offer- 
faig  a  considerable  resistance  to  tbe  flow  of  tbe 
current  through  it.  It  was  discovered  early  in 
this  century  that  various  siibstaoces  might  l>e 
bealed  lo  a  white  heat  by  passing  a  aufflcienify 
471]  strong  current  of  electricity  •througli 
them.  Tbe  production  of  a  li^bt  in  tbia  way 
does  Dut,  in  any  manner,  depend  upon  the  con- 
■umplion  or  wearing  away  of  tbe  conductor, 
aa  ft  does  In  tbe  arc  light.  A  third  syslem  waa 
a  combination  of  the  two  othera,  but  It  never 
■eema  to  have  come  into  general  use,  and  I*  un- 
important ta)  giving  a  history  of  tbe  art. 

For  many  yeara  prior  to  1880,  eiperimenta 
had  been  made  by  a  targe  number  of  persona, 
In  various  countries,  with  a  view  to  the  pro- 
daction  of  an  incandeecent  light  which  could 
be  made  available  for  domeatic  pnrpoaea,  and 
could  compete  with  eas  in  the  matter  of  ex- 
pense. Owing  partly  to  a  failure  to  And  a 
proper  material,  which  should  bum  but  not 
consume,  partly  to  the  dIfScully  of  obtaining 
a  perfect  vacuum  Id  tbe  globe  fn  which  tbe 
light  was  suspended,  and  partly  to  a  misappre- 
henalon  of  tbe  trne  principle  of  Incandescent 
lighting,  ibeie  experiments  bad  not  been  al- 
tnded  with  Bucceaa,  although  it  had  been 
damonalrated  a«  early  aa  1846  that,  whatever 
nalerial  was  nsed,  the  conductor  must  be  en- 
dosed  in  an  air-tight  bulb,  to  prevent  it  from 
being  cODsamed  by  the  oxygen  in  the  atmo- 
aphim.  The  cbfef  difflcullf  was  that  tbe  car- 
MD  bunierB  wereiubject  lo  a  rapid  dlsintegra- 
tloii  or  eraporatioD,  which  electrician*  aasomed 
waa  doe  to  Uw  dlarapting  action  of  the  declric 
U9U.& 


current,  aod  hence  tbe  conclualoD  waa  reached 
that  carbon  contained.  In  itself,  tbe  olemeota 
of  Its  own  deslructlon,  and  waa  not  a  suitable 
material  for  tbe  burner  of   an  iDcandescent 

It  it  admitted  that  the  lamp  described  in  tbe 
Sawyer  and  Han  patent  la  no  longer  in  nsa 
and  was  never  a  commercial  success;  that  it 
does  QOlemhody  the  principle  of  high  resiat- 
aoce  with  a  smail  ilUiminuUng  surface;  that  it 
does  not  have  the  filament  burner  of  the  mod- 
ern incRDdescent  lamp;  (hat  Ibe  lamp  chamber 
Is  defective:  and  Ibat  tbe  lamp  manufactured 
by  the  comptainant  and  put  upon  the  market 
Is  sultslantially  the  Edison  tamp:  but  it  ia  said 
thnt.  in  (he  conductor  uaed  by  Edison  (a  par- 
ticular part  of  tbe  stem  of  tbe  Iwmtioo  lying 
directly  beoeaCb  the  siliclous  cuticle,  the  pe- 
culiar fitni-Rs  for  which  purpose  waa  undoubt- 
edly diaovered  by  him),  be  made  use  of  a 
fibiouBor  textile  material,  covered  by  the  patent 
to  'Sawyer  anil  Man.  and  is  therefore  an[472 
infringer.  It  was  admitted,  however,  thatthe 
third  claim — for  a  conductor  of  carbonized 
paper— was  not  Infrioged. 

The  two  main  de^nsea  to  this  patent,  are 
(1)  that  it  la  defective  upon  Its  face,  in  at- 
lemptinj;  lo  monopolize  tbe  tue  of  all  flbrona 
and  textile  maleriolafor  the  purposeoF  electric 
fllumlnallon;  and  (3)  that  Sawyer  and  Man 
were  not,  Id  fact,  the  fltatlodiscover  that  these 
were  better  adapted  than  mineral  carbona  to 
such  purposes. 

Is  the  complainant  entitled  loa  monopoly  of 
all  fibrous  and  textile  materials  for  Incandea- 
cent  conductors T  It  tbe  patentees  bad  discov- 
ered in  fibrous  and  lexlile  substances  a  qual- 
ity common  to  them  all,  or  lo  them  generally, 
aa  dIstlnguishlnE  them  from  othei  materials, 
such  as  minerals,  etc,  and  such  quality  or 
characteristic  adapted  them  peculiarly  to  in- 
caudescent  conductorti,  auch  claim  might  not 
be  too  broad.  If,  for  inslancc,  minerala  or 
porceUios  had  always  been  uaed  for  a  parlicu- 
lar  purpose,  and  a  person  should  take  out  a 
patent  for  a  similar  article  of  wood,  and  woods 
generally  were  adapted  to  that  purpose,  tbe 
claim  might  not  be  too  broad,  though  defend- 
ant used  wood  of  a  different  kind  from  that  of 
the  patentee.  Butif  woodsgenerally  were  not 
adapted  to  tbe  purpose,  and  yet  tbe  patentee 
had  discovered  a  wood  possessing  certain  qual- 
idea,  which  gave  it  a  peculiar  fltneas  for  auch 
purpose,  H  would  not  constitute  an  infringe- 
ment for  another  to  discover  and  use  a  dlfler- 
ent  kind  of  wood,  which  was  found  to  contain 
similar  or  auperior  qualities.  The  prcsentcase 
is  an  apt  illuslratioo  of  this  principle.  Sawyer 
and  Man  supposed  they  had  discovered  tn  car- 
bonized paper  the  best  material  for  an  incan- 
descent conductor.  Instead  of  confining  them- 
aelvea  to  carbonieed  paper,  a*  they  might 
property  have  done,  and  in  fact  did,  in  their 
third  claim  they  made  a  broad  claim  for  every 
fibrous  or  textile  material,  when  in  fact  an  ex- 
aminaiion  of  over  six  thousand  vegetable 
growtha  showed  that  none  of  them  possessed 
tbe  peculiar  quatltlea  that  fitted  them  for  that 
purpose.  Was  everybody,  then,  precluded  tn 
this  broad  claim  from  making  further  invctU- 
gallon?     We  think  not. 

Tbe  Injustice  of  ao  holding  k  manlfeat  In 
view  of  the  *expetImeiiU  dmI*  tn^  «>^-\^% 


^0<,yL.OO^I( 
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tinned  for  MTenl  mODlhibf  Hr.  Bdlsoo  and  his 
u*<it«DtB,  KmoDg  tbe  different  epeciea  of  rt%o- 
table  giofftb,  for  Ibe  parpose  or  ucertalnlDg 
Ibe  one  belt  adapted  to  ao  iDcaDdeccent  con- 
ductor. Of  these  be  found  suitable  for  bU 
purpDM  odI;  about  three  (peclea  of  bamboo, 
one  Bpedn  of  cane  from  the  rallef  of  tbe 
Amazon,  tmposslbte  to  be  procured  la  quantl- 
"     f  the  climate,  an<" 


iL  Ibictcnesi  of  about  tbree  elgtatbs  of  an  iorb, 
be  used  only  about  tweni;  tbousandtbs  of  bo 
iocb  Id  Ibickneas.  In  this  portion  of  llic  bam- 
boo tbe  fibers  are  more  nearly  parallel,  ifae  cell 
nails  are  apparcuiW  smallest,  and  tbe  pitby 
mutter  between  ibe  fibers  ia  at  Its  mioiiiium. 
It  Kcma  tbe  carbon  filaroentH  cannot  be  made 
of  wood — ifaat  is,  eiogenoiis  TCf;eiahle  grontb 
— because  Ibe  fibers  are  not  parallel  and  Ibe 
Inngitudinal  fibers  are  intetceplcil  by  radial 
flbeta.  Tbe  cells  composlofi  Ibe  fibers  are  all 
00  larj^e  thai  the  resultiuK  carbon  is  very  por- 
.s  and  friable.     Lamps  made  of  this       -     -  ■ 


leas.  But  floally,  nbile  experimeoiine  with 
bamboo  strip  which  formed  tbe  edge  of  a  pali 
leaf  fan,  cut  into  filaments,  be  obtained  sur- 
prisinfc  results.  After  microscopic  examina- 
tion of  the  materia],  be  despatched  a  man  to 
Japan  to  make  arrangements  for  securinjt  the 
bamboo  In  quantiiies.  Itseemattiat  tbechar 
acleristic  of  the  iMiuboo  which  makes  it  partic- 
ularly suiiuble  Is,  that  the  fibers  run  more 
nearly  parallel  than  1o  otber  species  of  nood. 
Owing  to  this,  it  can  be  cut  up  into  filaments 
baring  parallel  fl  bers,  running  ibronghoat  their 
length,  and  producing  a  bomogeneous  carbon. 
There  is  no  genei^o  quality,  bowerer.  In  vege- 
table fibers,  because  Ibej  are  fibrous,  which 
adapts  them  to  Ibe  purpose.  Indeed,  thefibera 
are  rather  a  diMdrantage.  If  the  bamboo 
grew  solid  without  fibers,  but  bad  fta  peculiar 
cellular  formation,  it  would  be  a  perfect  ma 
terlal,  and  Incandescent  lampa  would  last  at 
least  all  times  as  long  as  at  present.  All  vege- 
table fibrous  growths  do  not  have  a  luiiable 
474]cellu]ar structure.  Id  "sometbecelts  are 
so  large  Ibat  tbey  are  valueless  for  that  purpose. 
No  eiogenous,  and  very  few  endogenous, 
growths  are  sullable.  The  messeneer  whom 
Ee  despatched  to  different  parts  of  Japan  and 
China  sent  htm  about  forty  different  kinds  of 
bamboo.  In  such  quantities  as  to  enable  btm  to 
make  a  number  of  lampa,  and  from  a  test  of 
these  different  spedes  he  ascertained  wblcb 
was  beat  for  tbe  purpose.  From  this  ft  ap- 
pears vei7  dearly  that  there  is  no  ancb  quality 
common  to  fibrous  and  textile  subatances  gen- 
erally as  make*  tbem  auitable  tor  an  Incandes- 
cent conductor,  and  tbat  tbe  bamboo  which 
was  finally  pitched  upon,  and  la  now  generally 
used,  was  not  selected  became  It  was  of  vege- 
table growth,  but  because  it  coniained  certain 
peculiarities  in  its  fibrous  structnre  which  dis- 
tinguished it  from  every  other  fibrous  aub- 
■tance.  The  question  really  Is  whether  the 
Imperfectly  niccetstul  experiments  of  Sawyer 
and   Han.  with  carbonized   paper  and   wood 


autborlae  tbem  to  put  undertrtbute  the  reanlti 
of  the  brilliant  discoveriea  made  by  others. 

It  is  required  by  Revised  Statutes,  %  48BB, 
tbat  tbe  application  shall  contain  "a  wriiten 
description  of  tbe  device  and  of  tbe  maa- 
ner  and  process  of  making,  constructing,  com- 
pounding, and  using  It  in  auch  full,  dear, 
concise,  and  exact  terma  as  to  enable  any  per 
800  skilled  in  the  art  or  science  to  which  II 
appertains  or  with  which  It  is  moat  nearly 
connected,  to  make,  construct,  compound, 
and  use  the  same."  The  object  of  this  is  to 
apprise  tbe  public  of  what  tbe  patentee  claims 
as  bis  on-n.  the  courts  of  what  tbey  are  called 
and  competing  maoufactur- 


318,  247  rS:S7e.&B«].  If  Uie  description  be  so 
vague  and  uncertain  Ibat  no  one  can  tell,  ex- 
cept by  independent  experiments,  how  to  OOD- 
slruct  the  puicntcd  deviee,  the  patent  is  void. 
It  was  said  by  Mr.  Chief  Jvitite  Tauej  la 
Wood  v.  UnderhiU,  4S  U.  B.  BHow.  1.  5  [18: 
23,  24],  with  respect  lo a  patented  compound 
for  the  purpose  of  mnking  brick  or  tile,  which 
did  not  give  tbe  relative  proportions  of  tbe  dif- 
ferent ingredients:  "But  when  the  speciflcnilon 
of  a  new  composiiion  of  mailer  gives  only  Iha 
"names  of  the  substances  wbicb  are  to  be[475 
mixed  together,  vilhout  stating  any  relaUva 


the  same  rule  would  prevail  where  it  waa  ap- 
parent tbat  the  proportions  were  stated  ambig- 
uously and  vaguely.  For  lo  such  cases  it 
would  be  evident,  on  tbe  face  of  tbe  specifica- 
tion, that  no  one  could  use  tbe  Invention  wllli- 
ont  first  ascertaining,  by  experiment,  theexMt 
proporiloo  of  tbe  different  Ingredienls  required 
lo  produce  the  result  inlended  lo  be  obtained. 
.  .  .  And  if,  from  the  nature  and  cliaraclei 
of  tbe  ingredients  to  be  used,  tbey  are  not  tut- 
ceptible  of  such  exact  description,  tbe  inventor 
is  not  entitled  to  %  patent" 

8o,  In  Tyler  v.  Botton,  74  O.  S.  7  Wal  887 
[19:98],  wherein  the  plaintiff  professed  to  have 
discovered  a  combination  of  fusel  oil  with  the 
mineral  and  earthy  oils,  cooslitullng  a  burning 
fluid,  the  patentee  slated  Ibat  ibe  exact  ouentttj 
of  fusel  oil  which  ia  necessary  to  produce  tba 
most  desirable  compound  mtwt  In  delenalued 
by  experiment.  A  ad  tbe  court  observed: 
"Where  a  patent  ta  claimed  for  such  adlacov- 
ery  it  should  slate  the  component  parts  of  Iba 
new  manufacture  claimed  with  clearuesi  and 
precision,  and  not  leave  a  peiaon  attempting 
lo  use  the  discovery  lo  find  it  out  'bj  exptn- 
ment.'  "  See  also  Bini  v.  JeanUt,  1S9  U.  B. 
683  [82:  80S]:  Homitd  f.  Drtreit  Store  ITonk^ 
150U.  S.l«i.  167 [87. 1039. 1040]:  SeAneubrr. 
Loi^,  10  Fed.  Rep.  060;  WdUng  v.  Orant. 
14  Fed.  Rep.  671. 

Applying  this  principle  to  the  patent  under 
cousidetatlon,  bow  would  it  be  possible  tor  a 
person  to  know  what  fibroua  or  textile  material 
was  adapted  to  tbe  purpoae  of  an  Incandescent 
conductor,  except  by  Ibe  moat  careful  and 
painstaking  experimentation t  If,  aa  befon 
observed,  there  were  some  general  qualirr, 
running  through  the  whole  fibroua  aoo  textua 
kingdom,  which  disitnguiahed  it  from  tntrj 
other,  and  gave  It  a  peculiar  fltoeaa  for  tlM 
UttLS. 
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particular  parpoK,  Ihe  man  who  diacovered  nalloD  that  tMsfore  tliat  had  been  tappoaed  to 

auch  qnajltj  might  justly  be  eotitled  to  a  pat-  beloog  to  vood  cbarcoal. 

eot;  but  that  ia  Dot  Ibe  caae  here.     An  eiaml-  We  have  not  found  It  necessary  in  tbta  con- 

nation  of  the  maierials  of  tbia  class  carried  on  neciido  lo  consider  the  a  men  dm  en  is  that  were 

for  months  rereaied  DOtbiag  that  wemed  to  be  made  to  Ihe  original  speciBcallon,  upon  n-Lich 

adapledto  Ibe  purpose;  and  cveo  the  carboniKcd  so  much  streaa  was  laid  in  the  opinioii    of  Ihe 

pnperaod  wood  carbons  speclQed  !□  the  patent,  court  below,  since  we  arc  all  agreed  that  the 

4:70}*eiperlme[ils  nith  which  first  suzgeated  claims  of  tbia  patent,  with  the  exception  of  Ihe 

Ihelr  iDCorporaliun  therein,  were  found  lo  be  third,  are  too  indeSuile  lo  be  the  subject  of  a 

BO  Inferior  lo  Ibe  bamboo,  afterwards  dlscov-  valid  monopo!;. 

cred   bj  Edison,   that  the   complainant    wsa  As  these  suggesllona  are  of  [faemseWes  sut- 

foreed  to  abaadnn  lis  patent  in  that  particular,  flcient  to  dispose  of  the  case  adcersely  to  tlie 

and  tuke  un  nith  Ihe  material  discovered  b;  comphinant,  a  considcralfon  of  Ibe  question  of 

Iv  lival.     Under  thne  cireum stances,  to  hold  priority  of  iDveoMoti.  or  ralber  of  the  cxient 

Ibat  one  who  bad  discovered  that  a  certain  andreBullsoflheSawyerandHaDexperimenls, 

fibrous  or  textile  material  answered  the  re-  which  was  so  fully  argued  upon  both  sides, 

quired  purpose,  should  obtain  the  right  to  ex-  and  passed  upon  by  the  court  below,  biicomes 

elude  evervbody  from  the  whole  domain  of  unnecessary. 

fibrous  ana  leilile  materials,  and  thereby  shut  For  the  Ttamim  abort  ilated  fA«  ileert4  <if  the 

out  an;  further  efforis  to  discover  a  belter  eircuit  court  i$  afflrmed. 
■pecimen  of  that  class  than  the  patentee  had 

employed,  would  be  an  unwarranted  eilcnsion  

of  bis  monopoly,  and  operate  rather  to  dis- 
courage than  to  promote  Invention.     If  Saw-  EDWABD   8.  ItrCHARDS 
jer  and  Man  had  discovered  that  a  certain  car-  v. 
boclMd  paper  would  anawertbe  purpose,  their  CHABE  ELEVATOR  COMPANY  kt  Ah. 
claim  to  all  carbonized  paper  would,  perhaps, 

not  be  eitravagsnl;   but  Ibe  fact  Uiat   paper  (g^  S.  c  Bepotter's ed.  tTT-48TJ 
bappens  to  belong  to  the  flhrons  kingdom  did 
not  Invest  tbem  wiib  sovereignty  over  ihls  en- 
tire  ktogdoRi.  and   tberebv  pracllcallv   limit 
other  ezperlmenleta  to  the  domain  of  minerals. 

In  fscl,  such  a  construction  of  this  patent  as  L   nie  omtsstoo  of  an  element  In  a  comht nation 

would  esclude  competitors   from  making  use  marcoiistitutolnvontlon.trttierpaultof  thenew 

of  any  fibrous  or  teilile  mnlerial  would  proba-  oombtnation  bo  the  nme  as  before;  ^et  If  tbe 

biy  defeat  llself,  since,  if  the  patent  were  In-  omiwlon  of  an  element  ti  BtteniSed  by  a  oor- 

fnoged   by  tbe  use  of  any  such  material,   It  reapondttiir  omission  of  the  function  performed 

would  be  anticipated  by  pFoof  of  ibe  prior  use  "'J^'^'f  T^''  ^  "  ''^"'!!^"°/  "Ji^  ''^'^ 

Of   any   such   material      In  Ihls  connection  II  ^^"  ""^""^  **^"™  *^  "^  ''""^^°  " 

would  appear,   not   only   that  wood  charcoal    

bad  ticen  constaotly  used  since  ihe  days  of  Sir  Not«.— Asfonxrfonmendin/jinfenf^fhrtrennnfruff- 

Humphrey  Davy  for  arc  ligbllDg,  but  that,  in  tt™  '>"<'  effect;  lircnxrt  (flint  jnienit:  myiliiet,  sea 

the  English  patent  to  Grfener  and   Stelle  of  "<>'«  ">  O"'™"  »-  Dueber  Watch  Case  Mfg.  Oo. 

1846,  for  an  incandescent  liRht,  "charcoal  re-  "=^*"-        ,^    „      ,      ,    , ,        .    ^      , 

duced  to  a  state  of  powdeP'  was  one  of  the  -ff"  "'"l^I"' *"" ->/  pafenli,- prtor  po(»n<t  ana 

materials  employed.    So  also,  In  the  English  ^'"ZZ^^J^^'Z  r2LT^^,1,^TJ'!!^i 

palentof  1841  to   De  Moleyni,  "a  finely  pul-  ^^^-^J^  "=  ""f  ^  Lemiott  v.  etand.rt  0« 

TeriMd  bMwood  charcoal  or  plumbago  ■  vfa»  2,  to  p<UoKa  for  datgnt,  lehm  mild,  see  oaio  to 

used   for  an  incandescent  electric  lump.     In-  smith  v.  whitman  Saddle  Co.  81:  608. 

deed,  tn   the  eipcriraents  of   Sir   Humphrey  AilupatentaDiUi/of  invenliom-.palenlabtetai^tel' 

Davy,  early  In   the  ceotuty,  pieces   of  well-  mailer;  utUiiv:^chiUeonmtiiieiHnvcnti'm;pateni(UHi 

burned  cbarcoal  were  healed  to  a  vivid  white-  tioccIIv.-   comiiinaliariK  foreign  pnicnfa  and  iMr 

neaa  by  the  electric  current,  and  other  eiperi-  e/wfcaee  note  to  Grant  v.  Waller,  BTiHB. 

mentsweremadewhlebeyldentlyconlemplalcd  At  U> reitmed  ■paltnit  Cor Incentlnn.,  loftmmHd; 

theuae  of  charcoal  healed  to  the  point  of  in-  <Jf«< "/"*««: loci".**  note  to Nattonai  Meter 

candescence,     Mr.Broadnait,  Iheatloroey  who  Co.  v.  Tonket.  Water  ComnL  m.  Bit. 

prepared  the  appHcation   ft  seems  was  ai«,  of  J:'^^^^^"^^^''^^^'^^^^- 

477]opinloD  that  a  broad  claim  for  •vepctable  ^,™«,.  cflJnJ^flfpalJntsoenota  to  fioyerv. 

carbons  could  not  be  sugiained  because  charcoal  coupe.  BB-  10J3. 

had  been  used  before  In  incandescent  lighting.  r^rwhiil  pMenltanvnnlti:  when  dadorcd  cold. 

There  li  undoubtedly  a  good  deal  of  testimony  wot  note  to  Evana  v.  Eaton,  <:  188. 

tending  to  show  thai,  for  the  past  fifly  or  sixty  jUlaonioinunt  Iwrare<autnoandrctsniln(f  pal- 

jeara,   the  word  "charcoal"  has  been  used  In  ent  recording.'  ■ahcn  anffrnmou  (run«/;rt  utended 

Ibe  art,  mot  only  lo  designate  carbonized  wood,  wmu,  aoe  nol«  to  Gayler  ».  Wilder,  18:104. 

bal  mineral  or  bard  carbons  such  as  werecom-  AtioviKnaMltpittvuivtuttoTinmnoemtnU'xIun 

monij  employed  for  the  carbon  pencHs  of  arc  vaitnUe  mu*  unen  thrv  miut  Join,  aae  note  to  Wil- 

Umpa.     But  we  think  fl  quite  evident  Ihal.  in  ""^  \  't;*"^  T^^i^^,^^,  ^  ™f«.f .  ,™n. 

(he  Stents  and  eiperiments  above  referred  to,  J^*l?^^JZ^T^J.r^^ 

''ZTjrf  '"  '"^"""^  «nse  of  charcoal  'Tt^^X^^^i^rJ-.S^^-^.ft^^ 

obtained   from  wood.     The  very  fact  of  the  ttpariUe  pafnit.  thertfor,  sea  note  to  Bvaoi  v.  Ga- 

Die  of  such  word  to  deaignaie  mineral  carbons  ^q^,  i;tg^ 

Indlcalea  ibat   such  carhona  were  believed  to  ^lowAatretnuanuiVOTMr.aM  notetoO'Relllr 

poMcM  pecnlUr  propertiea  requind  for  Illuml-  v.  Mona,lfcnL                    ,  -            , 
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$,  TomikaaoombliiatloD  of  old  element*  patanu^ 
ble.  tbers  oiiat  be  aonie  new  reault  ■aDom- 
pltabrd,  knd  wtwre  tbe  neolt  !■  m  mere  tggret^ 
tkin  Of  the  Mvenl  functlona  of  tbe  diSerent 
alemeu  U  of  tbe  eombhiiilOD,  ewih  pertormlos  Its 
old  f  auction  In  tbe  old  wejv.  tbere  It  no  laveii- 


[NoL  810-313.] 

Pttition  for  rthtaring  reoHttd  and  Uttribtited 
Jviu  S,  IS96.     Decided  l/ooember   U,  1896. 

ON  APPLICATION  for  lesTC  lo  file  petition 
lor  TebeHriog  of  cues  reported  In  168  U. 
a  200  [SO:  091].    Dcnitd. 

Tbe  following  Is  tbe  petition  for  rebearlTig 
by  complainaDt  appellanl: 

And  DOW  come*  the  above-named  complain' 
ant  appellant,  and  rMpectfullir  petlliona  tbis 
faonorBble  court  to  grant  a  rehearing  In  tbe 
tbree  K7eral  above-eo titled  causes,  sod  for 
caiiie  therefor  aajs: 

First.  It  oeemg loos  entlrelj evident  from  a 
rending  of  tbe  opinion  of  Jfr.  /uitiMBrowu  in 
Ibia  case,  tbal  such  opinion  was  arrived  at  bj 
two  mls'aken  and  erroneous  conclueions  as  lo 
queatioDB  of  fact  in  regard  to  tbe  Ilicbardii 
patent  in  question,  and  Ita  rtlalion  to  the  grain 
eleratoTBoi  tbiacountrv.  It  is  assumed.  In  the 
first  place,  Ibat  tbe  Judicial  knowledge  wbfcb 
this  court  has  of  tbe  cooetmcllou  and  operation 
of  grain  elevators  Is  such  that  tbe  court  can  ace 
no  patentable  distinction  or  di He reoce  between 
a  grain  elefator  sod  the  grain  transferring 
and  weighing  devices  of  the  HIcbsrds  patent 
Buildings  deaominsted  elevalors  in  thlscountry 
for  tbe  storage  of  grain  are  a  distinct  claaiiflca 
lion  to  IhemselTCa.  6ucb  buildings  are  called 
Interchangeably  elevators,  warehouses,  and 
stores,  but  the  entire  ob^t  and  purpose  of 
these  elevators,  stores,  and  warehDuses  is  to 
afford  tbe  opportunity  of  bousing  and  storing 
vast  quaolilies  of  grain  at  desired  points. 

In  ihe  eastern  states  these  buildinga  are  called 
"etcres,"  In  tbe  middle  stale*,  "warehouses," 
and  in  tbe  principal  cltlesof  the  western  slates, 
47t)}"elenlora.'*  But  tbeir  common  'object 
and  purpose  sie  ibeaame,  namely,  Ihe  houring 
and  storage  of  grain  in  great  quanlllie*,  for  In- 
definite  periods  of  time. 

Now  tbe  object  of  Mr.  Richards'  Invention 
Is  to  entirely  obviate  and  do  away  nllh  ele 
valors,  and  tbe  adoption  of  tbe  Invention  of 
Ur.  Richards'  patent  would  mean  the  conver- 
sion of  every  elevator  in  tbia  country  to  other 
and  different  commercial  purpnses.  There 
can  be  no  better  praclical  iilustralion  of  the 
truth  of  tbia  stalemeot  than  lo  call  tbe  allen- 
lentionotthlscourtto  tbe  fact,  which  we  Iblnk 
tbe  court  will  take  Judicial  noticeof  from  sim- 
ply iTDTcling  upon  the  lines  of  two  of  the  prin- 
cipal railroad  defendants  in  these  cases.  In  late 
e>aTti,  namely,  tbe  Michigan  Central  Railroad 
ompany  and  the  Chicago  Grand  Truok  Bail- 
Toad  Company.  Both  of  these  roads  have  "ele 
Tators"  of  all  sizes  and  capacities  in  connection 
wiib  and  along  the  lines  of  their  main  Irack 
and  branches, — "elevaiors^  on  the  banks  of 
lakes,  "elevators"  on  ttie  banks  of  rivers,  "ele- 
vatora"  on  tbe  banks  of  caDals;— yet  neither  of 
these  defeodaot  roadi  will  or  can  use  such 


elevators  "for  transferring  and  weighing 
grains  without  mixing  tbe  different  loia  or 
Toads  with  each  other,  thus  preserving  tlM 
Identity  of  each  lot  while  it  is  oeing  Iransferred 
from  one  car  to  aaotlier."  And  both  of  tbeae 
defendants  will  let  their  "ele  valors"  lie  idle  and 
and  vacant  and  will  build  aloni^lde  of  them 
the  cheap  and  aim  pie  device  of  Richards'  patent 
for  transferring  tbeir  grain  from  one  car  to 
another  without  storage  and  witboat  mixing, 
eic. 

This  courl  says:  "Wedonol  feel  compdted 
lo  shut  our  eyes  lo  a  fact  so  well  known  as 
that  elevators  have,  for  many  years,  been  used 
for  transferring  grain  from  railway  cars  lo 
ves«ela  lying  Bloi)>rside,  and  that  this  metbort 
involves  tbe  use  of  a  railnay  track  entering  a 
filed  or  sisliooary  building:  an  elevator  ap- 
paratus; elevator  hopper  scales  for  weighing 
the  grain;  and  a  discharge  spout  for  dischafg- 
ins  the  grain  Into  the  vessel." 

While  it  may  be  true  that  in  aome  part  vi 


utiliaation,  as  described  by  Ridmrda,         

earnestly  contend  Ihal  ihe  court  should  not  aho 
shut  its  eyes  to  Ihe  fact  that  no  elevator  ever 
conslrucled  in  tbia  country  *was  ever  [480 
used  or  adapted  or  could  be  uaedor  adapted  for 
continuous  and  auiomallc  transfer  of  grain 
from  one  car  to  another,  weighing  tbe  grain 
in  traruitu  and  preserving  Ihe  identity  of  eacb 
lot  of  grain  lo  such  transfer. 

There  Is  not  the  slisbleat  capacity   In  Um 


grain  transferring  end  weighing  devices  of 
Richards  for  any  bousing  or  slurage  capaciu. 
That  element  has  been  eoiirely  eradicated  fiy 


the  employment  of  Ihe  lUchards  device,  i 
InleDiionally  so.  We  believe  that  this  whola 
coofusion  of  tbe  Richards  invention  at  slake 
with  elevators  arises  from  Ihe  fact  of  tbe  Illus- 
trative drawings  which  Hi.  Richards  solicitor 
taw  fit  lo  em  ploy  In  selUng  forth  Mr.  Richarda* 
Invention. 

Figure  1  of  said  drawlngstomlsfaes  gronndi 
of  suggeslioD  of  the  "elevator  cbaraclerlsllc,' 
but  It  will  be  readily  seen,  even  by  referenoa 
to  figure  1,  that  such  drawing  simply  dlscIoSM 
a  covered  framework  for  wealher  protection 
in  the  eniploymeot  of  tbe  transferriog  appar- 
atus of  Ricliflr<is  from  one  car  to  another. 
There  is  no  possible  opportunity  of  storage  or 
warehouse  purposes  present  in  such  ilrawTngi, 
as  the  hopper  H  Is  merely  a  unit  part  of  tlw 
hopper  sralesand  serves  its  only  purpose  lo  M- 
tninlng  Ihe  grain  on  the  scales  until  the  desired 
weight  Is  registered.  This  whole  questloB  of 
"elevator  Identity"  was  raised  in  tbe  Patent 
Office,  and  that  odlce.  upon  an  iuvesllgatioo of 
the  facis,  at  once  recognized  tbe  distinction 
between  every  and  alt  classes  of  elevatota  ill 
this  country  and  the  Richards  invenlion.  and 
passed  Ibe  patent  to  grant,  and  all  we  ask  In 
tbis  case  is  that  this  great  court  will  not  Itaelf 
decide  these  mechanical  questions  and  Uta 
queslion  of  mccbaoical  effects,  upon  a  tecol- 
lecllon  of  devices,  wbercio  there  Is  opportunl^ 
for  mistake  and  an  equal  opportunity  of  mak- 
ing certain  disputed  questions  by  testimony  la 
relation  lo  which  there  can  t«  no  mislake. 

Take,  for  example,  where  this  court  floda 
that  in  the  "elevators"  of  Ibia  country  theta 
can  be  found    "hopper  scales  for    weigblns 
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gntn."  Tbli  conrt  certafol;  ctnoot  Uke  jodi- 
ctel  notice  of  the  tact,  for  lacb  fust  never  ex- 
laU,  tbst  grain  la  uken  (rom  oat  ear  and  deliv- 
ered dtrectlf  lo  tbeM  hopper  tcale*  tor  an; 
purpoM  wtatterer:  mucL  lcs»  (or  autoinatically 
481]  weigbing  ■the  grain  by  nich  icalw  aad 
delivering  luch  graio  wllbout  depoalt  ia  the 
cleratoT  to  a  companloD  car  for  coqUduoub 
tnusferring. 

Take,  (or  example  agato,  the  quoted  refer- 
ence of  a  Jodiclal  knoWledfie  of  IhU  court  m  to 
a  diacbtrge  spout.  Tbia  court  caanot  ceriaiulj 
take  Judicial  notloe  that  there  haa  ever  eiUled 
In  anjr  elevator  cooitruction  a  spout  connectett 
with  hopper  Kalee,  wberelu  grain  ia  welgbed 
bj  such  scale*  and  delivered  contiououilj  and 
fnatantlj  therefrom  to  an  an  ailing  railroad  car. 
To  make  our  pottlion  more  apparent,  suppo*- 
log  Mr.  Richards,  in  the  drawlDRS  of  bis 
patent,  had  not  disclosed  Ihe  skeleton  frame- 
work of  the  building  for  supporting  his  trans- 
fening  and  wclgbing  mecbaDism,  but  bad 
•imply  disclosed  Ibe  means  for  eHecliag  such 
transfer,  and  bis  claim  had  read  as  follows; 
"What  I  claim  as  oeiv  and  desire  to  secure  by 
letlers  palent  is:  In  comhinulion  wUh  two  op- 
poeilely  facing  railroad  tracks  and  can,  means 
for  conlinuously  receiving  and  elevating  tbe 
grain  of  one  car  into  elevated  bopper  scalin, 
meaoa  (or  aulotuallcally  weighing  and  register- 
ing eacb  elevated  erain  by  such  bopper  scales, 
and  means  fordiscbargiogauch  elevated  grain, 
ao  weighed  and  registered,  into  said  oppositely 
facing  railroad  car,  continuoasly  b;  one  opera- 
tkinr 


■levator  or  warehouse  Id  this  country,  and  of 
which  thia  court  conld  take  Judicial  notice? 
Tet  the  above  represents  tbe  actual  invention 
of  Mr.  Rlcharda.  and  we  most  earnestly  con- 
tend that  tlie  awkward  and  Inarilatic  descrip- 
tion of  hi*  invention  by  such  statement  of  bis 
apeclflcaiioo  as  associates  and  connects  such 
InvenlioD  In  the  mind  of  the  court  with  asup- 
noeed  elevator  building  sboald  not  stand  to  Ibe 
deitnictlon  of  bis  patent  and  invention,  with- 
out any  opportunity  given  him  by  a  trial  and 
day  In  court  to  demonstrate  and  convince  this 
coort  of  Ibe  correctnees  of  his  contentions. 

Beoond.  The  second  ground  of  contention 
npon  which  we  base  this  petition  for  rehearing 
leaidea  in  the  rtalemeut  of  Ur.  Juitice  Brown 
482]  that  "not  a  new  function  or  result  *U 
■u^eated  by  the  combination  Id  quesUon." 
Must  earnestly  and  emphatically  do  we  take 
Issue  with  t bis  statement. 

We  again  alate  In  Ilallca  Mr.  Richards' 
HatemeDt  of  tbe  Invention  aa  taken  from  his 
patent:  "TAt  jnirpote  qf  my  inwnhon  u  lo 
propufa  improtid  meant  for  irantferring  and 
^trighing  grain  withovt  mixing  tilt  different 
lett  or  laadi  teilA  each  other,  thv*  pretcrnTig  the 
identity  1^  MeA  M,  tehilt  it  ii  being  tranfferrtd 
from  «n«  ear  to  annther." 

Every  function  and  result  of  this  means  and 
apparatus  ate  new.  What  was  the  new  func 
tlon  or  result  mecesled  by  the  combinalioa 
hi  queationl  Briefly  stated,  such  new  func- 
tion and  result  of  Itichards'  combinalinn  was 
lis  continuous  transfer  by  tbe  mechanical 
meana  described  of  a  car  load  nc  lot  of  grain 
from  one  car  to  anolber,  ireighing  the  grain 
IM  V.8. 


in  its  travels,  so  that  when  the  grata  waa  lodged 
lo  a  desired  car  by  a  continuous  operation  Ita 
Identity  bad  been  preserved  and  its  weight  ac- 
tually ascertained.  Nosuch  fuoctlon  or  reaull 
in  any  kind  of  a  combination  bad  ever  existed 
in  this  country,  aa  can  be  shown,  absolutely 
by  unassailable  teslimony,  if  the  opportunity 
ia  given,  and  nothing  can  be  more  clearly 
demonstrated  i(  such  opportunity  is  given, 
that  Id  no  "elevator,"  warehouse,  or  store 
Id  this  conntry  was  such  function  oi  reaidt 
known  or  capable  of  employment.  Id  every 
elevator  that  exists  or  ever  existed  In  this 
country,  as  -can  be  demonstrated  and  proved 
If  tbe  opportunity  Is  offered,  it  is  simply 
impossible  to  transfer  and  weigh  the  grain 
without  miiing  the  different  lots  or  loads  with 
each  other,  and  it  waa  and  is  simply  impossibia 
to  preserve  tbe  Identity  of  one  lot  or  load  one 
from  Iheolber  in  any  elevator  ever  constructed, 
or  to  continuously  transfer  one  car  load  of 
grulD  to  Bootber.  weiKbiag  the  grain  aa  a  part 
o(  such  traosfer,  and  no  contention  has  ever 
been  made  that  such  function  or  result  could 
be  accomplished  in  any  elevator  In  this  conn- 
try.  The  Lake  Sbore  &  Michigan  Boulbeni 
Rttllroad  Company  paid  tbe  patentee,  Rich- 
ards, more  than  |IOIJ,0OO  for  employing  this 
Dew  funclioD  and  result,  that  railroad  havinc 
elevators  galore  along  the  tides  of  their  tracK 
at  the  time  they  made  such  pi^inent  and  In- 
curred its  obligation.  Is  It  too  much  lo  aak  at 
the  'hands  of  this  court  an  opportunity  [483 
to  prove  tbe  correctness  of  this  statement,  that 
tbe  function  and  result  of  this  combination  is 
new,  especially  as  the  goveromeat  has  ao  de- 
cided andgivenBicbardshii  grant  here  in  con- 
test therefor T 

We  fail  to  appreciala  the  relevancy  of  the 
suggested  paralieliam  between  Hr.  Iticbard^ 
inveDilon  of  means  for  transferring  and  weigh- 
ing grain  "wit boat  mixing  different  lots"  and 
the  conditions  set  forth  In  the  opinion  of  Jfr. 
Jviliet  Brown. 

Take,  for  example,  tbe  statement  of  the 
opinion,  as  toliowa:  "Suppose,  for  inslance.  It 
were  old  to  run  a  railroad  track  into  a  station 
or  depot  for  the  reception  and  discharge  of 
paaaengers,  It  certainly  would  not  be  patent- 
able to  locale  such  stations  between  two  rail- 
road tracks  (or  Ibe  reception  of  pasaengeia  on 
both  sides,  and  loadd  lo  tbe  accommodations  a 
ticket  office,  a  newspaper  stand,  a  restaurant, 
and  cigar  stand  or  the  thousand  and  one  tbioga 
tbat  are  fouud  In  buildings  of  that  character. 
It  might  ss  well  be  claimed  that  tbe  man  who 
flrst  introduced  an  elevator  Into  a  private 
house,  il  having  been  previously  used  in  public 
bulldin(rs,  was  entitled  to  a  patent  fur  a  new 
combination."  What  connection  have  these 
condiiiona  to  do  with  Hr.  RicbardsT  Invention 
when  analvzed  and  appliedf 

A  fair  llluslrallon  of  the  value  of  Mr.  Rlcb- 
ards'  inventions,  usin^  the  conditions  set  forth 
in  Ihe  above  quotation  from  the  opinion,  can 
be  illustrated  as  follows:  Supposing  Mr.  Rich- 
ards had  Invented  an  Improved  means  by 
which  ibe  railroad  depots  and  siatioDS  for  tba 
rcfeplion  and  housing  of  passengera  could  be 
done  away  with  in  Ibis  couoliT,  and  tbe  pas- 
sengera in  the  different  cars,  nrst  and  tecond 
cIrbs  and  parlor  cars,  could  be  traosferred  to 
tbeir  itapecUvfl  Maodate  and  companion  cara 
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vpon  oppcMllely  facinR  tracka  without  delay, 
•lid  hiiTmODioiulj  and  oonttnuouBl;,  by  me- 
cbaniCBl  devices,  without  any  eSorl,  danger,  or 
reapoDBibiUtj  upon  Ibe  part  of  tbe  passengers 
tbemwives,  would  not  tbe  dobg  away  nilb  Ibe 
pBSHDgcr  stations  and  depots  of  this  couulry 
«nd  tbe  mecfaaDical  Iransrerrins  of  passengers 
from  one  car  to  KDOtber  be  ao  Invention  ol  > 
bi|^b  order,  tbe  piiacipal  elemeot  of  nbich 
wnuld  bave  been  the  Bvoidance  ol  ei.\>eaeeaad 
484]de1ay  attendant  to  the  erection,  'support, 
and  continuance  of  theiailroadslaiionsaDd  de- 
pots of  the  country  I  Hucb  cooditlons  would  be 
ansIogouB  lo  tbe  inTeotious  of  Hr.  Richards 
wbo  baa  done  away  with  tbe  elevatots  of  tbia 
countrr,  and  the  housing  of  grain  tbereiu,  and 
baa  suMtituled  tbercfor  the  mecbauical devlcea 
of  bis  patent  for  tranafeniDg  and  weigbing 
grain  at  terminal  polnla  without  the  necessity, 
use,  or  emplDynietit  of  elevators. 

Third.  The  third  grouud  of  complaint  we 
bave  against  tbe  reasoninfc  and  opinion  of  the 
court  In  tbe  disposal  of  Mr.  HIcberds'  patent 
Is  the  closing  sentetice  of  tbe  oploion,  Dsmely: 
"In  (act,  the  combination  claimed  ia  a  pure 
aggregatioo."  It  is  most  difficult  to  reconcile 
the  above  alatemeot  wftb  tbe  apparent  facts  in 
this  case.  Having  in  view,  however,  the 
function  and  result  of  the  combination, 
namely,  tbe  traosfer  of  grain  from  one  car  to 
SDolfaer  and  the  weighing  of  tbe  aame  la  sucb 
continuous  operation  of  tianafer,  keepingauch 
lot  and  load  distinct  and  separate  from  the 
other,  wherein  can  ll  be  cootended  Ibat  any 
ponton  of  tbe  mechanlem  or  devices  utilized  to 
produce  Ibis  result  is,  in  any  sense,   an  sggre- 

StionT  From  tbe  track  and  cur  wbcre  tbe 
ided  Eraln  ia  fltet  taken  and  acted  upon  to 
tbe  track  and  car  where  It  fs  taken  to  and  de- 
posited, tbe  operation  fs  continuous  and  unin- 
terrupted. Every  mecbanlcal  element  entering 
into  the  carrying  out  of  and  production  of  Ibis 
result  coacts,  either  simnltaneously  or  Bucces- 
Bively.  with  every  other  element  of  the  com- 
tiinatioD.  Mot  a  iingle  element  enlcricK  into 
any  one  of  the  mechanical  combinations  of 
Richards  to  transfer  and  wel^  grain  as  iden- 
tffled  by  eilber  claim  can  be  omitted  without 
destroving  the  combinailon  and  its  effective- 
ness, function,  and  result.  Bow,  then,  can  it 
be  claimed  that  a  combination  of  mcchaaicsl 
means  and  devices,  producing  a  result,  enact- 
ing together,  wherein  no  one  element  of'  the 
combinalioncan  be  omitted  without  destroying 
(be  combination,  function,  and  result,  la  apure 
•ggi^XatlouI  We  confess  we  are  at  a  loss  to 
appreciate  or  understand.  Moreover,  whether 
ornotanallianceof  mechanism  Is  a  mere  sggrc- 
gation  and  juxtaposition  of  parts  Is  a  question 
which,  if  disputed,  cad  only  be  determined  by 
proof.,  and  we  most  earnestly  and  confidently 
485]contend  that  if  tbeopportunily^ia  offered 
IbBpatenteeRIcbatdsto  determine  this  question 
of  aggregation,  aa  represented  by  his  combina- 
tion, abundant  proof  can  be  offered  that  cannot 
be  contradicted,  (o  tbe  effect  that  every  ele- 
ment of  bis  combination  entera  into  and  pro- 
duces the  new  function  and  mult  identified  as 
bia  InrentloD,  and  that  all  parts  coact  together 
'o  produce  this  nmilt,  and  that  ancb  result  and 


stated,  we  submit  that  this  petition  for  r»- 
hearing  should  be  granted,  and  Hr.  Rlcharda 
should  be  given  bis  day  in  court  to  demoo- 
sirate,  not  only  the  patentability  and  validity 
of.bla  patent  grant  In  question,  but  alao  III 
great  value  commercially  as  an  invention  over 
every  and  all  of  ilie  old  devices  that  can  ha 
arrayed  aa  an  anticipation  or  comparison  ther»- 
with. 

Respectfully  submit!  ed. 

Charles  K  OiBeld. 
I.  Cborles  E.  Offleld,  tbe  undeiaigDcd. 
hereby  certify  tbst  I  sm  the  CDUoael  (or  Ibe 
complainant.appellent.in  the  foregoing  enlilled 
cause,  and  that  1  bave  prepared  the  foregoing 
peliiion  for  a  rebeaitng  therein.  I  further  cer- 
tify that  in  my  opinion  and  jud);meat  the  aaid 
petition  Is  well  founded  in  law  and  fact,  and  la 
proper  to  be  Sled  in  »d Id  cause. 

Charlea  K.  Offleld, 
Counsel  for  Edward  8.  Richards, 

Complainant,  Appellant. 


Mr,  Jvttite  Brom  delivered  the  o[HnloD 
of  tbe  court: 

A  petition  was  filed  at  tbe  last  term  for  « 
Tcbearlng  in  these  cases  upon  tba  ground  that 
tbe  conn  erred  in  assuming  Judldalknowledga 
of  tbe  constmction  and  operation  of  grain 
elevators,  and  in  holding  that  these  elevatora 
contained  practically  tbe  same  elements  as  the 
grain  transferring  apparatus  of  tbe  Ricbarda 
patents.  The  argument  is  that  the  object  of 
Hr.  Rlcharda'  invention  was  to  obviate  and  do 
away  with  elevators,  by  sectiring  the  continu- 
ous and  flutomsltc  transfer  of  grain  from  one 
car  to  another,  weighing  It  in  transit,  and 
preserving  the  Identity  of  each  lot;  whereas.  In 
the  ordinary  elevator,  tbe  grain  is  raiaed  from 
the  car  or  vessel,  deposited  in  a  storage  bin 
where  Its  identity  is  lost,  and  other  grain  ia 
withdrawn,  aa  required,  from  tbe  storage  bio, 
to  take  its  place. 

That  tbe  device  described  may  be  a  con- 
venient and  valuable  method  of  transferring 
grain  from  one  car  10  another  ia  not  denied. 
Tlie  question  Is  whether  it  involves  InventioD. 

There  ia  certainly  no  novelty  In  the  reault, 
alnce  the  grain  may  be  transferred  by  abovels 
from  one  car  lo  a  platform  or  *bln,  where[48tt 
it  may  In  weigb«l,  and  again  transferred  to  m 
receiving  car,  though  doubtless  this  Is  a  alow 
and  laborious  process,    b  there  any  novelty  in 


which  It  passes  Into  the  elevator  leg,  tbroii|ril 
which  the  buckets  move  upnard.  and  is<w- 
charged  Into  a  hopper.  It  Is  there  weighed, 
without  beluE  mixed  with  other  grain,  a  valve 
ia  opened,  end  the  grain  discharged  into  the 
receiving  car.  Tbere  is  dearly  no  novelty  in 
the  individual  steps  of  tbis  transfer.  Indeed, 
tbe  failure  to  claim  either  one  of  tbe  elemeota 
separately  raise*  a  presumption  that  no  one  of 
tbem  Is  noveL 

The  novelty,  then,  must  be  In  the  comblak- 
tloo,  which  differs  from  the  combination  of  an 
ordinary  elevator  only  in  tbe  omisaion  of  tbe 
storage  feature,  by  which  grain  ii  housed  In 
tnn^  and  lu  ideitlllj  loet    Wbtle  the  omii- 
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■ioo  of  an  element  In  a  comblnatloii  msj 
■titate  loraxiDD,  if  the  result  of  tbe  new  com- 
bioatlon  be  tbe  same  as  befnre;  yet  If  tbe 
omisston  of  ■□  element  Is  attended  by  a  cor- 
responding omlsdon  of  the  f  unci  Ion  perfDrmed 
br  that  elemeDi.  there  la  do  iuveniion.  If  the 
efemeiiti  retained  perform  tbe  aame  fuDctioQ 
■I  before.  Thia  fa  well  Illustrated  in  tbe 
of  Soup  t.  Ohieaga.  8  Bann.  &  Ard.  M.  derided 
Id  tbe  aame  drcult.  If,  for  instance,  acotber 
peraon  sboald  lake  out  a  patent  for  this  6ame 
CombinalioD,  nilb  the  wciKbin);  hopper  omit- 
ted, aucb  patent  would  riearly  lie  void,  unlesa 
mnother  method  of  welgbfot;  were  substituted. 
Tbe  iorentloo  in  tbls  case  is  said  1o  coosisi  in 
tbe  fact  (hat  tbe  crnin  Is  not  stored  In  iraDalt, 
but  is  delinreo  directly  from  one  car  to 
tDoitier.  Of  course  its  identity  Is  not  lost,  and 
cmnnot  be  lost,  since  tbe  storage  feature,  which 
destroys  the  identity  of  tbe  grain  in  the  ele- 
Tator,  is  omitted.  But  this  Is  a  mere  accident, 
and  cot  a  oew  function  of  the  tranaferring 
device.  Tbe  same  thine  would  happen  in  tbe 
caw  of  an  elevator  if,  while  a  cargo  of  wheat 
were  being  transferred  from  a  vessel  to  a  tra 
of  cars,  there  happened  to  be  no  other  grain 
store  with  wbicli  the  cargo  in  question  could 
become  mixed.  Id  tbe  Ricnards' device  there  is 
never  but  one  lot  of  grain  belngtransferredat  a 
time,  ao  that  there  is  no  povibiliCy  of  the  grain 

loainir  Hb  identity,  while  the  ordinary  ct 

*87]of*buslness  to  an  elevator  is  for  the  ) 
to  be  dealt  with  in  large  carf^oea,  so  tba 
Identity  of  a  particular  lot  li  lost  by  its  tN^ing 
mixed  with  otbcrs.  After  all,  the  invention 
reaolves  llself  into  tbe  omission  of  the  Blorage 
feature  and  a  oeccasary  iocident  thereto. 

To  make  a  cotDbination  of  old  elemeots  pat- 
entable, there  must  be  some  new  result  so 

pllahed,  and  as  the  result  io  this  case  is  a  i 

aggregation  of  tbe  several  functions  of  the 
different  elements  of  tbe  combination,  eacb 
performlDg  Its  old  function  Id  the  old  way,  we 
iee  nothing  upon  which  a  claim  to  icvcnlion 
Otn  be  based.  Tbe  device  (■  undoubtedly  a 
coDTealent  one,  and  appears  to  have  proven 
proStable  to  tbe  pateaiee,  but  we  are  unani- 
monaly  of  opinion  that  it  lacks  tbe  necessary 
quality  of  Invention. 

Tit  applieatioa  it  therefor*  denied. 


WEBBER  ISAACS,  Fljf.  in  Brr., 
UNITED  STATES. 


<8ea&  C  Beporter's  eiL  W.«a.t 


L  AnappHcatlonroraoi 
tw  Of  (HacseUon.  and  not  auojeot  to  review  br 
(lA  oontt,  unleH  It  be  oJeart;  ibown  that  auoh 
<tein4loii  hu  been  abuaed. 

&  It  la  not  error  for  the  ODort,  on  a  trial  (ormnr- 
der,  to  oharxettiGjury  tbat  the  fact  that  tbe  maa 
kOled  wu  a  wbite  man  maT  be  sbown  by  tbe 
teaUmonyof  tbe  defendant,  aa  well  as  br  other 
Beana;  tliat  taot  baaia  onl;  upon  tba  JuriadloUon 
«(  theoonn. 

L  It  h  not  anor  for  tlM  court  to  oharfe  that  the 


Ual  teatlmoar,  wlibout  adding  that  such  circu in. 
stantlal  evldenoe  should  tie  such  an  crealea 
oooent,  Inealatlble  troiiiid*  of  preaumpilun. 
where  there  waa  no  request  t>r  defeiidant  loadd 
Buchquallflcatlon.  and  tbe  court  charged  ttia  Jury 
tbat  the  crime  and  ever;  element  Ibereof  must 
tie  made  out  to  their  tatlstacUOD  beyond  a  lea- 
•ODBbla  doubt. 

[No.  609.] 

8ubmitUdOet.tS,lS9S.  Decided  Nov.  11.  ISSS. 


of   Arlina- 

sas  to  review  a  judgment   adjuilgiug   the  ilo- 
feodaot.    Webber   Isaacs,  guilty  of    murJei, 

Statement  by  Mr,  Jvitiee  Brown: 
Tbe  plalnllff  in  error,  Webber  Imaca,  a 
Cherokee  Indian,  was  indicted,  with  twooih' 
era,  for  tbe  murder  of  a  white  man  in  tbe  In- 
dian country.  Tliere  were  four  counts  tn  the 
indictment,  two  cliarxiog  tbat  the  murdered 
man  was  MikeP.  CusbinE.  and  two  that  be  wus 
an  unknown  white  man.  No  witness  wholeKli- 
lled  saw  the  act  of  killing;  but  It  wns  show  n 
*by  tbe  Irstimnny  of  sevt^rat  witnesses,  [488 
that  a  peddler,  about  sixty  years  of  age,  wiib 
gray  whiskers,  and  riding  a  gray  pony,  was 
seen  going  towards  Isaacs'  house,  several  days 
before  the  body  was  found.  Some  daya  tbere> 
after,  within  a  mile  of  Isaacs'  liouse,  and  dH 
from  tbe  public  road,  the  body  of  a  hor^c,  cur- 
responding  to  tbe  one  the  peddli-r  was  riiiiiii;, 
was  found.  Tbe  appL^arances  iodicaleil  tliut 
he  had  been  shot.  Near  tbe  bnrse  were  ihe 
remains  of  a  man,  with  the  rlolhing  aod  flesh 
nearly  consumed  by  Hre.  The  ground  indi- 
cated that  the  body  had  been  dia<;!n'd  from 
where  tbe  horse  lay  to  where  it  was  found,  Ihe 
feel  having  tied  about  them  what  appeiirud  to 
be  a  portion  of  tbe  bridle,  which  was  foundcut 
up.  There  wna  evidence  that  Ihe  remaioa  were 
those  of  a  white  man.  Under  his  chio  were 
some  gray  whiskers  uaconaumed  by  tbe  fire. 
Neartbe  body  were  found  some  bills  and  let- 
ters idenlifleo  as  belonging  lo  Gushing.  Tbe 
bead  was  ctusbed  and  (here  were  holes  under 
Ihe  arm.  Shortly  after  tbe  billing,  several 
witnesses  saw  defendant  witb  money. 

Defeadant  admitted  tbat  a  peddler  was  at  bis 

bouse  on  the  day  that  Cuabing   was  last  seen 

alive,  and   said   that  be   rode  away  witb  one 

Jacb  Chewey,  who  told  him  the  neat  dsy  that 

he  had  billed  tbe  peddler.     He  admiilecl  that 

be  had  never  asked   Chewey  any  queslions  aa 

ben,  how,  or  where   be  had   killed    bliu, 

and  tbat  he  had  never   told  any  person  tbat 

hewey  bad   told   him   of  tbe  killing.     Five 

tlneases  also  swore  tbat  defendant  told  ibcm 

that  be  and  Chewey  had  killed  a  white  pe<ldW 

at  a  time  corresponding  witb  tbe  disappearance 

of  Cuabing. 

Tbe  jury  found  tbe  defendant  gullly  of  mur- 

!r  as  charged  in  tbe  first  count  of  the  iodict- 

ent,   and   the    court   sentenced    him   to   bs 

inged.    Whereupon  be  sued  out  thia  will  of 


No  counsel  for  plaintiff  in  error. 

Mr.  J.  M.  DIekiason,  Asslatut  Attocnef 


U»  V.  s. 


U.  8.,  fi 


Oeneral,  for  defendant  in 


ant  in  nnr,  t 


BuTBBm  Court  or  thz  Uhitxd  Statu. 


OOK.  TwtM, 


Mr.  Juttkt  Brown  deli*ered  tbe  optoh 
of  Ui«  court; 

489]    'In  tbe  ftbaeDoe  or  la  oral  vgumenL 
■nd  of  ■  brief  b;  plnlDtlff  Id  errror,  we  f ~ 
compelled  to  diapote  of  this  case  upon  tbe  n 
ord  aod  tbe  brief  of  tbe  Alloruej  GeDersl. 

I.  The  firit  error  assigned  Is  to  Ibe  action  of 
tbe  court  Id  oTeiruliog  a  molloo  for  a  conlir 
nance,  requested  ttecause  of   the  absence  of 
material  witness  tor  lbs  defease. 

Tbat  tbe  action  of  tbe  trial  court  upon  ■ 
applicatioo  for  a  contiDuance  U  purely  a  ma 
ler  of  discretion,  and  not  subject  to  review  b 
this  court,  unless  U  be  clenrly  ehonn  tbat  sue 
discretion  bas  been  abused.  Is  settled  hj  too 
numy  autboriiles  to  be  now  open  to  question, 
WoodtY.  Young. SV.  8.  4Crancb,  23TI2;6071: 
Barroui  y.  Hill,  M  U.  8.  18  How.  54  [14:  48]; 
Onimpton  t.  United  StaUi.  188  U.  8.  861  [84: 
SOg]i  Gox  T.  Bart,  14S  U.  8.  876  [30:  7411: 
BarMhaw  v.  United  State*.  146  U.  B.  60,  BE 
rat:  887,  889];  Meant  7.  Bank  of  Bandall.  146 
U.  8.  630  [86:  I107J.  It  appears  tbat  forcv- 
ntne  daji  before  tbe  case  was  called  for  trial 
■D  appllcBlioii  was  made  and  granted  to  have 
tbe  wftneas  whose  testimony  was  desired 
summoned  at  tbe  expense  of  tbe  gOTernment, 
the  sfBdavlt  showing  that  she  was  wllhln  the 
Jurisdiction  of  the  court.  It  was  not  shown 
tiiK  any  diligance  was  used  to  procure  tbe 
■tteodance  of  tb«  witness,  or  that  any  at- 
lacbment  was  asked  for,  although  tbe  trial 
continued  for  several  days,  or  why  tbe  subpcena 
waa  not  served.  Tbe  affidavit  did  not  iliow 
tbat  the  defendant  could  not  make  the  same 
proof  bj  other  witnesses,  or  that  he  could  oot 
nfely  go  1o  trial  without  the  testimony  of 
the  wltoesa  Id  question.  Id  fact,  all  tbat  the 
slBdavIt  thowed  tbat  the  nitoess  could  prove 
was  establtsbed  by  other  leatimony,  locludlog 
tbat  of  tbe  defeodaot  himself.    There  was 


of  the  conrt  "that  the  fact  tbat  the  man  killed 
was  a  white  man  might  be  shown  by  the  state- 
ment of  the  defendant  in  eatabflshing  tbe 
mrput  detieti." 

The  charge  of  the  coQri,  fs  not  accurately  set 
oot  in  tbe  assignment,  but  was.  In  substance, 
that  the  fact  that  Gushing  was  a  while  mao 
might  be  shono  by  the  lestimonyof  tbe  de- 
fflDdanl  as  well  as  by  any  other  means,  ortbat 
It  might  be  shown  by  that  in  connection  with 
other  facts  and  drcumstaoces. 
490]  *Wedo  not  underslHDd  tbat  any  infer- 
ence can  properly  be  drawn  from  this  tbat  tbe 
court  intended  to  charge  Ibal  the  eorpai  delicti 
mirbt  be  shown  b;  the  mere  statement  of  the 
defendant,  but  only  that  his  statemeot,  taken  la 
iwDnectloD  witb  other  facts,  might  be  used  to 
show  that  the  murdered  man  was  a  while  man. 
If  any  inference  could  be  drawn  to  the  effect 
tbat  tbe  conrt  loleoded  to  charge  that  the  cor- 
put  delicti  might  be  proved  by  (be  coofession 
Of  the  defendant.  It  la  completely  removed  by 
tbe  further  charge  tbat  "that  state  of  cascr' 
Aitmely,  the  death  of  Gushing  by  violence  in- 
flicted criminally)  "must  be  proved  by  circum- 
stances, ot  by  positive  proof,  one  or  tlie  other, 
ISO 


before  the  declatatlons  or  admlnlooa  or  coa- 
fessions  of  the  defendant  cwi  be  taken  as  anlB- 
dentto  warrant  a  Jury  Id  ooDvlotlng.  Now.do 
not  make  any  mistake  about  this  proiMdtlon: 
the  proposition  called  the  eorpvt  (blMti— tbo 
fact  that  a  crime  was  committed,  or  the  fact 
that  tbe  man  charged  In  the  indictment,  either 
asMike  P.  Cnshlng  or  an  unknown  white  man, 
was  murdered— must  be  proved  br  evidenoa 
outside  of  the  confession  of  tbe  defendant;' 
and  that  "wbeneverthat  stale  of  cue  Is  eatat»- 
tlsbed,  then  ;ou  maj  take  the  declarations  of 
tbe  defendant  as  teodlDgtosbow  his  guiU." 

As  there  was  abundant  evidence  in  tbe  case 
outside  of  defendant's  confession,  not  oolj  tbM 
the  man  had  been  murdered,  but  Gonsiderable 
evidence  that  be  wai  a  white  man,  we  think 
there  was  DO  error  committed  in  the  charge 
that  the  fact  tbat  he  was  a  white  man  miicbt 
be  shown  by  the  testimony  of  tbe  defendant 
as  welt  as  by  other  means,  or  by  tbat  In  con- 
nection wiiD  other  facta  and  circnm stances. 
Tbe  fact  tbat  tbe  murdered  man  was  a  while 


8.  Tbe  next  •asignment  la  to  the  charge 
"(bat  ihe  eorputdeiteti  could  be  establiBbed  by 
circumatantisl  testimony,  without  saying  tbat 
this  circumstantial  evidence  should  be  such  as 
creates  cogent,  irresisllble  grounds  of  presump- 
tion." Without  aoy  request  on  tbe  part  of  tue 
defendant  to  add  tbe  *qusllflcalIon  sug  [491 
gested,  there  was  no  error  in  the  charge  actually 
glveo.  It  is  DO  ground  tor  reveisal  tbit  the 
~  ~  t  omitted  to  nve  Instructions,  where  tber 
DotrequeetedbytbedefendanL  Itlssuffl- 
.  tbat  the  court  give  no  erroneous  inatruo- 
(ions.  Ftnnoek  v.  JHalctrue.VJ  U.  8. 3  Pet.  1, 
16  [7:  827.  8831;  Total  i  JP.  B.  Of.  t.  Volk. 
161  U.  S.  7S,  la  [88:  78,  80]. 

Beyond  tbia,  however,  any  possible  mlaap- 
prebension  upon  tbl*  point  would  be  removed 
by  the  charge  that  the  law  >ay*  tbat  "If  the 
propositions  I  have  named  to  you  toake  up  the 
crime,  and  tbe  further  piopostdon  that  hrlnga 
the  crime  home  lo  thii  defendant  are  provnl 
beyond  a  reaaooable  donbt  Id  the  case,  tluti 
your  duty  in  the  premises  UlmpeiatiVB;itlilo 
Sod  a  verdict  of  guilty  of  morder  agalost  the 
defendant  If  they  are  not  proved  In  that 
way,  either  one  of  them. — tbat  u,  to  auch  a  de- 

Ece  ot  certainty  that  they  come  under  that 
gal  definition  of  proof  beyond  a  renaoDable 
doubt,— then  your  duty  will  be  lo  acquit  the 
defendant."  As  the  court  charged  the  Jury 
repeatedly  that  the  crime  and  every  element 
thereof  must  be  made  out  to  their  aatisfsolion 
beyond  a  reasonable  doubt,  it  is  impoMJble  tbat 
they  could  have  been  mMed  by  the  omission 
of  Ibe  quallBcatlon  suggested. 

Tbe  remaining  assignments  «ra  dther  cov- 
ered by  those  already  considered,  or  are  so 
obviously  frivoloua  that  no  discusaion  of  them 
Is  necessary. 

TAe  judgment  ef  Ou  cattri  Mm*  it  thtrtfort 
affirmed. 


u»v.a 
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IMS.  BmrsB  r.  Vwotisd  Sxatbl 

JAMES  D.  SHIVER,  Ftff.  in  Srr., 

■nWTTHTl  RTATPa  wlIbfD  four  monlhs  afWr  defeDiJaol  bad  mftda 

UHITKD  BTATES.  ^,^  bomMtead  enUj;  tbat  the  tre«  yielded  >n 

_     ^   ^  ■.,      ^    ^    ji««»>  MItreBale  of  tbe  Hum  o(  $128,  white  Ibe  im< 

anuMsd  ».OT-rwJI   ta   ail   anl  mim  TJeluiiibiir  pot  Into  Ibi  tolldiiiB  momled  !• 

ftfA&tfr  tf,76a  feet. 

There  wu  coufilcting  evidence  u  to  the  mi>- 

L   L«i.di*>lymdp«.p.rtTeDte«d  for.  homo.  l!,'*'"'^''"  defenlaDt  in  cultjng  .od  aelling 

■llSui.to?tlietocJ«tarfl.»^we«Da«>a-  the  timber.     He  cl.imed  ihailhelosB  were  e<- 

thiii»tata,fromtl»tliii«or«ntiT.aDd  peodtng  cbaoged  for  luRiber  and  building  maleriHl,  all 

tB«eeedlnaibefon(heUDi]deiMnmei]t.aiiduD-  of  wfilcb  were  put  into  hia  Improvement;  tb« 

tUfloiJMqMalttoii  by  that  depattmeot.  landi  ol  goTernment  clBioilng  Ibat  it  wu  cut  for  tho 

ttononedSlalMwlibln  the  purview  and  meao-  purpose  of  sale  and  profit, 

tiw  ol  tl.  8.  B«v.  StaL  ■  21SL  The  court  instructed  tbe  Jury  that  defend- 

&   mere  aoltlm]  baimadea  i«ffuUt  entry  upon  ant  had  Ibe  right  to  cut  timber  oa  hii  home- 

tbe  publle  lanUa  under  aod  Id  aooordanoe  wltb  gicgd  suitable  and  sufflcieat  to  build  neceuary 

tbe hetDaMewl  laws.  tDCh  olUieu  oeo  be  held  lia-  and  convenient  houses,  fences,  el&,  (or  a  home, 

blelii«crimtaalpnieecutlonunaerlW«orl5B88,  g^j  ,p  ^HTe  tbat  timber  sawed  into  Bui tsbl« 

D.e.Bev.«M.,orei^Bror.»ldeeoa™Morout-  ,      ^  ,     ^^^     ^^1,   improTemenls  on  bia 

£?;^X«IL■^o^J^o^*TbTlS  homesie^;  that  he  could  have  «cbauged  tlm- 

i^an7umbertouDll.ndl«.i,goi.thelantf  .S  bef  for  lumber  to  mate  such  iraprovemenia 

«D<«»lss.bonMate»l.  b"?  °"'y  "^  "Hf,"  "*  J'S/f '^^Z;.  "f''?.K  i?* 

a   A  Mittter  upon  a  bamestead  may  out  .aoh  tim-  '    he  only  did  Ihis,  and  did  it  m  good  fai'h.  b" 

beraai*  Qeoeemrr  to  clear  th«  l«ad  (orculrlva-  should  be  acquitted.     On  the  contrary,  that 

tfoD.  or  to  build  him  ■  house.  oatbuUdlQirs,  or  any  cutting  in  excess  of  tbe  number  neCFSSBtr 

ftmcea.  and  perhaps  to  eicbaoge  for  lumber  to  to  mnke  bis  improvements  would  be  unlswful. 

be  devoted  to  the  nme  purpoee.  but  canaot  eel]  Tbat  he  bad  no  right  lo  cut  trees  for  the  pur- 

tbe  same  for  money  exoept  when  tlM  tlmtier  ii  pose  of  sale  for  profit,  or  to  pay  debts  or  loans 

oBtfoithepurposeoI  cultivation.  Of  money,  or  to  pay  his  expenees,  or  to  buy 

rNa    S48 1  supplies;  io  short,  he  bad  no  righlto  cut  tbem 

lao.  oto-i  for  sale  for  aoy  such  purpose. 

**.««««. «,«9.^  i>^rfic».ui«».  ttfS'S'.lroioT.rTpS.Sv'.Sl'ffiJSS 

this  court  tbe  following  oueations: 

ON  CERTIFICATE  from  the  Circuit  Court  i.  whether  lands  duly  and  properly  entewid 

or  Appeals  for  ihe  Fifth  Circuit  certifyiog  fo,  »  homestead,  under  the  homestead  laws  of 

certain  quertons  to  this  court  in  a  criminal  the  United  Stales,  are.  from  tbe  time  of  entry, 

eaae  appealed  to  ibat  court  from  the  District  ^nj  pending  proceedings  before  the  land  de- 

Con«  for  the  Southern  District  of  Alabama,  partment.  and  untU  final  disposition  by  that 

fn  wbirh  the  defendant.  James  D.  Shiver   was  department,  so  appropriated  foe  special  pur- 

oonvicled  of  cutting  and  removing  trees  from  r^m  and  so  aegrega led  from  the  publicdoroaltt 

>  aectlan  of  public  land  which  he  had  entered  ^g  ,o  be  no  longer  landa  of  the  United  States 

pwvioualy  ta  a  homestead,     FiTtt  auittion  „|t],iQ  the  pnr^ew  and  meaning  of  seclioa 

AMwrnf  M  (ft*  MsaUte  and  tft«  tecond  ««  (A«  3481  ^f  ihe  Revised  Statutes  of  the  Uoiied 

^finwt^1».  Biflies. 

3.  Where  a  dllzen  of  tbe  United  States  has 
Statement  by  Mr.  JuiUet  Browni  made  an  entry  upon  the  public  lauds  of  tbe 
raiiver  <raa  tried  upon  an  information  filed  Untied  States  under  and  In  accordance  with  the 
b)  the  district  court  for  the  soulbern  district  homestead  lawsof  the  United  States,  which  eu- 
of  Alabama  for  cutliog  and  removlnjc  two  try  *is  in  all  respecls  regular,  can  such  [404 
hundred  pine  trees  from  a  quarter  section  of  ciHzen  be  held  liable  In  a  criminal  prosccutioQ 
land  Id  Monroe  county,  which  be  bad  entered  uoder  section  2461  or  section  G388  of  Ihe  Re- 
al a  homestead  on  January  26,  1894.  It  sp-  vised  Statutes  of  tbe  United  States,  or  eilher 
peared  that  the  cutting  began  about  the  first  of  of  snid  sections,  for  cutting  aod  removing,  af- 
April.and  tbat  all  the  etaniTlng  timber,  amount-  ter  such  bomeslead  entry,  and  while  the -same 
InfC  to  about  five  hundriKl  trees,  bad  been, eilher  is  la  full  force,  Ibe  standing  trees  and  timber 
b^ore  or  after  complaint  was  made  against  found  and  being  on  Ibe  land  so  entered  aa  a 
btm,  cut  and  removed  from  the  land;  Ibat  Ihe  bomesteadi 
defendant  and  his  family  were  liriog  on  the 

land,  and  bad  erected  a   box  house  worth  Jfew*.  J.  W.  Smltb  aod  M.  D,  Wiokeis 

about  one  hundred  dollars;   that  tbe  lumber  aliam  for  plaintiff  in  error, 

was  cut  and  bauled  from  tbe  land  t>y  defend-  Mr.  t.  M.  Dlcklnaon,  Aasiatant  Attorney 

■cfs  procurement;   that  It  had  been   cut  all  Qeneral,  for  defendant  In  error. 
orer  tbe  land;  that  tbe  land  cleared  amounted 

to  about  an  acre;  that  the  house  was  not  yet  Mr.  Justice  Brown  delivered  the  opinion  of 

eompleted;  that  the  timber  was  taken  to  Ihe  tbe  court: 

mlHoftheBearCreekUillCompany,  of  which  This  case  turns  upon  the  question  aa  to  what 

defendant  was  an  employee;   that  defendant  are  "  lends  of  the  United  Btatea"  within  Iba 

waa  not  living  on  the  land  when  the  cuttine  be-  meaning  of  Rev.  Stat.  %  2481,  providing  for 

nu,ud  tbat  tbe  trees  would  make  upwards  of  tbe  punishment  of  persons  guilty  of  Cutting 

100,000  feet  of  lomberi  that  tbey  were  not  cut  timber  upon  auch  lauds  other  than  tor  the  use 

u»  US.  r~         I  9*1 
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of  the  jwrj,  Obvlouslj  the  qupatton  ia  not 
nhetber  such  lands  are  ao  far  wlthdraiVD  from 
«Ble  aa  to  be  DO  longer  subject  to  approprii 
by  auf  railroid  or  otber  person  or  corporalion 
to  nliich  K  land  prant  hi«  been  made,  but 
irbcLber  they  arc  still  so  Tar  the  property  of  the 
Uniti^d  Stales  that  the  goveronieut  may  protect 
tisf  If  againslan  ualawFul  useortbein.  ludped, 
tliis  court  Ijns  settled, by  repeated  decisions, tbat 
the  claim  of  a  homeetcad  or  pre  emption  eotrr 
made  at  any  time  before  filing  a  map  of  defl- 
nile  locfliion  of  a  railway  prevents  the  lands 
covered  bj  such  claim  from  passing  to  such 
railway  under  tis  land  grant,  even  Ibough  such 
entry  be  subseqtienily  abandnned.  KanMt 
P.  ft.  Co.  T.  Dunmeyer.  113  U.  S.  629  [98: 
11831;  Htulingi  ifi  D.  R.  Co.  v.  Whitney,  188 
U.  S.  357  [33:  3Ba];  Whitnry  v.  Taylor,  158  U. 
y.  8B  [38:  S0«];  utovx  City  &  L  F.  Tonn  Lot 
rf  Land  Co.  V.  G^ifffy,  USD.  8.  32  [3«;  Ul 
The  same  principle  applies  wbere  landB  have 
been  reserved  for  any  purpose  wljnterer.  ll'i't 
cor  T.  Jacktoa,  38  D.  8.  13  Pel.  408  [10:  204]; 
Witkfnpooa  v.  Dvfiean,  71  U.  S,  4  Wall,  210 
49.11  [15:  8391;  NeirhaU  v.  •ttangcr.  93  ['  * 
781  rat;  769];  Knniat  P.  R.  Co  v.  Atch 
T.  £f.  F.  li.  Co.  112  U.  8.  414  (28:  794]. 
While  tbrse  cases  indicate  Ib^t  lands 
spproprialcd  to  a  certain  nurpose  thereby  < 
to  be  available  for  anoibcr  purpose,  llic  .  . 
Dutbing  In  them  to  show  that  tlie  United  Stiites 
lofscs  iU  title  to  such  lands  by  the  first  appro- 
prialion,  or  Ibat  Ihcy  cease  to  be  the  property 
of  the  government.  Upoo  the  contrary,  it  was 
eaid  bv  this  court,  as  early  as  1S39.  In  Witmx 
T-  Jaekton.  38  U.  8,  18  Per.  498,  516  [10:  264, 
273],  that  "  will  the  enccpiion  ot  a  few  coses, 
BOlBlDg  but  the  parent  passes  a  perfect  and 
ConiumaiHte  lille."     So,  tn  FriOiie  v.  Whitney, 

■  •" ?,  671]:  "Thert 

e  of  these  acta' 
(eniering  upon  lands  [or  the  purpose  of  pre- 
emption) "to  confer  a  vesrcd  right, or, indeed, 
any  kind  of  claim  to  lanil,  and  It  is  necessary 
to  resort  to  tbe  pre  emplion  law  to  make  out 
any  shadow  of  such  righr."  In  this  case,  the 
followin):  exlract  from  nn  opinion  of  Allomcy 
General  Bales  was  quoted  with  approval:  "A 
mere  eotrj  upon  land,  witb  conlfnued  occu- 
pancy and  improvemeiit  thereof,  giveano  vested 
icleri-si  in  il.  It  may,  however,  give,  under 
our  Qiitionttl  land  systi?m,  a  privilei-'e  "f  pre 
emption.  Bui  this  is  oDiy  a  privilege  conferred 
on  the  settler  to  purcliase  lands  in  preference 
lo  orhers.  .  .  .  His  aetliemeni  proiecis 
bim  from  intrusion  or  purchase  by  others,  but 
confers  no  right  against  tbe  govern menl. "  A 
number  ot  autboritiea  were  cited  to  the  same 
effect.     It  was  held   that  it  waa  within   the 

EDwer  of  Congress  to  withdraw  land  which 
ad  been  pre-empted  from  enlry  orsnie,  Ibough 
this  might  defeat  tbe  Imperfect  riglir  of  rhe 
■etiter.  In  Satehingi  v.  Low  {"Tht  TotemiU 
Valley  ai*j")B2U.  S.  15  Wall.  77  [21: 82).  the 
construction  given  to  the  pre-emption  law  In 
FriAit  v.  Whitney  was  approved,  the  court  ob- 
Krving,  p.  88  [86]:  "It  Is  tbe  only  constructtoD 
which  preaervea  a  wise  control  in  tlie  govern- 
ment over  tbe  public  lands,  and  prevents  a 
general  spoliation  of  them  under  tbe  prerense 
of  Intended  pre-emption  and  sertlemeoL  Tbe 
■eiller,  being  under  no  obllgalion  to  continue 
hit  settlement  tnd  acquire  tbe  title,  would  Had 


tbe  doctrine  advanced  by  tlie  defendant,  tt  tt 
could  be  maintained,  that  he  was  poisessed  bj 
his  settlement  of  an  intfrest  beyond  the  con- 
trol of  the  government,  scoDvenlent  protection 
for  any  ■trespass  and  waste  in  the  de-  [490 
atrucrion  of  timber  or  removal  of  ores  wbicb  be 
might  think  proper  to  commit  during  bis  oo- 
cuMtion  of  the  premises." 
The  right  which  is  given  to  a  person  or  cor- 

K ration,  by  a  reservation  ot  public  huids  In 
I  favor.  Is  intended  to  protect  bim  against 
tbe  actions  ot  third  parties,  as  to  whom  his 
right  to  rbe  same  may  be  at)solate.  But,  as  to 
the  governmbnt.  his  right  Is  only  cnndltlond 
and  inchoate.  B^  the  Homesretd  Act  (Bev, 
Stat.  ^  2289)  cerLain  classes  of  persons  therein 
specified  are  entitled  lo  enter  a  quarter  section 
of  land   subject  to   preemption  at  a  certain 

eice,  upon  makingan  affidavit  of  facts  (8  2200) 
tore  (be  regUtet  or  receiver,  Includmg  in 
such  afBdavIt  a  statement  that  "  his  entry  U 
made  for  the  purpose  of  actual  settlementaud 
cultivation,  and  not  either  directly  or  indirectlv 
for  the  use  aod  benefit  of  any  other  person. 
By  a  larer  Act,  adopted  In  igOl  (26  Slat,  at  L. 
109^),  this  afildavii  is  now  required  to  srale 
thai  the  settler  "will  faithfully  and  hooeatly 
endeavor  to  comply  with  all  the  requlremenfa 
of  law  as  to  aelllement.  residence,  and  culti- 
'ation  neecs-isry  lo  acquire  title  to  tbe  land 
ppllcd  for;  that  be  or  she  la  not  acting  as  the 
agent  of  any  person,  corporation,  or  syndicate 
in  making  such  entry,  nor  lo  colluafon  with 
any  person,  corporation,  or  syndicate  to  give 
them  the  benefit  of  the  land  entered,  or  any 
part  thereof,  or  the  timber  thereon,"  By  aec- 
lion  2291.  no  patent  shall  issue  until  tbe  expf* 
ration  of  five  years  from  the  daleof  theentryi 
the  settler  being  required  to  prove  by  two' 
credible  witnesses  that  he  has  resided  upon  oi 
cultivated  the  land  for  Gucb  term  of  five  yeara 
Immediately  succi'eding  the  time  of  filing  tbe 
alDdavit,  and  that  no  part  of  sucb  land  baa 
been  alienated,  except  fur  certain  public  pur- 
poses. By  section  2297,  if,  before  the  eipim-' 
lion  of  the  five  years,  the  settler  changes  Ua 
residence  or  abandons  the  land  for  more  than 
six  months  at  any  time,  the  lands  so  entered 
shall  revert  to  the  government;  and  by  seclioa 
(he  settler  may,  at  any  time  before  tbe 
expiration  of  the  five  years,  obtain  a  patent 
for  the  lands,  by  paying  the  minimum  price 
therefor,  and  making  proof  of  settlement  and 

iltlviLtion.  as  provided  by  law,  granting  pre- 
emption righrs. 

'From  (bis  rSsumSof  tbe  Homestead  [49T 
Act,  It  Is  evident,  first,  that  the  land  entered 
"nuestobetheproperlyofthflUnitedSlatea 
for  five  years  following  the  entry,  and  until  a 
patent  Is  issued;  aecond,  that  such  property  la 
subject  to  devestirure,  upon  proof  of  tbe  contin- 
ued resldenceof  (be settler  upon  Ihelandforflva 
years;  third,  that  meantime  auch  settler  ha* 
tbe  right  to  treat  the  land  as  hla  own,  ao  far, 
and  10  far  only,  as  Is  necessary  to  carry  out  the 
purposes  ot  tbe  AcL  Tbe  object  of  this  legia- 
Intion  is  to  preserve  tbe  right  of  tbe  actual  wt- 
tier,  but  not  to  open  tbe  doortomanlteatatnuea 
ot  such  rigbt.  Obviously  tbe  privilen  ot  re- 
siding on  the  land  for  five  years  woold  be  In- 
effectual If  he  bad  not  also  the  rigbt  to  bulk) 
himself  a  bouse,  outbuildings,  and  lencea,  and 
'   clear  the  land  for  calUvaUon,  and  to  tbat  ex- 


..Coo^"-' 


P^TTOX  T.  UMIIKD  STATB, 


49T-000 


taot  the  act  Hmlta  uid  modlflea  tne  act  of 
1&81,  DOW  embraced  Id  Reviaed  Biatuiea, 
%  240L  It  Is  cQuallj  clcai  that  be  ii  bound 
to  Kt  in  Kood  faith  lo  the  goverameDt,  aod 
that  he  baa  oo  right  lo  pervert  the  law  lo  dli- 
booeet  puipoaea,  or  to  make  use  of  the  land 
for  profit  or  apeculatlon.    Tbe  Ian   contem- 

eitn  tbe  povtbiUtf  of  hta  abuidaDiag  It,  but 
maj  not.  Id  the  meantime,  rulD  Ita  value  to 
Olbera,  who  may  nlab  to  purchaae  or  enter  it. 

With  leipect  to  the  standing  timber,  bii 
priTlleges  are  aotlogoos  to  tbose  of  a  teoaut 
for  life  or  jreanL  In  this  connection.  It  Is  said 
bv.  Washburn  in  his  worlt  upon  Beal  Prop- 
eit7  (iHt  ed.)Tol.  1,  p.  108:  "Id  the  United 
States,  whether  culling  of  sny  kind  of  trees  lo 
■07  particular  case  !a  waste  seems  to  depend 
Dpon  the  question  whether  the  act  la  snch  as  a 
prudent  farmer  would  do  with  his  own  land, 
Saving  regard  lo  tbe  land  as  an  inheritance, 
■nd  whether  doing  It  would  diminish  the  value 
of  tbe  land,  as  an  estate." 

"  Questions  of  tbls  kind  have  treque:it1y 
Kifaeu  In  tbose  states  wbere  tbe  lands  are  new 
mnd  covered  with  forests,  and  wbere  ibe^  can- 
not tM  cultivated  until  cleared  ot  the  umber. 
In  SDcb  case,  it  seems  to  be  lawful  for  llie  ten- 
■Dt  to  clear  the  land  if  it  would  be  In  con- 
formltj  with  good  busbatidrr  lo  do  so,  tbe 
question  dependioK  upon  the  custom  of  farm- 
ers, tbe  ritusllon  of  tbe  country,  and  the  value 
498]of  the  timber,  .  ,  .  *Wood  cut  by  a  ten- 
ant In  clearing  the  land  belouga  to  bim.  and  be 
may  adl  It,  though  he  cannot  cut  the  wood  foT 
purposes  of  sale;  It  Is  waate  if  be  does." 

By  analogy  we  think  the  settler  upon  » 
homestead  may  cat  such  timber  ai  Is  necesaur; 
to  clear  the  land  for  cultivation,  or  to  build 
bim  ■  house,  outbuildings,  and  fences,  and, 
perhaps,  as  indicated  In  the  charge  of  tbe 
court  below,  to  ezchange  such  limber  for 
Innthet  to  be  devoled  to  the  same  purposes; 
bat  Dot  to  set!  tbe  same  for  money,  eicept  so 
far  as  the  timber  may  bare  been  cut  for  Ifae 
purpoee  of  cnltl* atlon.  While,  as  was  claimed 
In  tU*  case,  such  money  mtgbt  be  used  to 
build,  enlarge,  or  flnlah  a  bouse,  tbe  toleraltoa 
of  Bucb  practice  would  open  tbe  door  to  maol- 
feat  sboaea,  and  be  made  an  ncuse  for  strip- 
ping the  bnd  ot  sll  Its  valuable  timber.  One 
man  might  be  content  witb  a  bouse  wortb  $100, 
'While  sDotber  might,  under  the  guise  of  usinn 
tbe  proceeds  of  tbe  timber  for  Imprnvements, 
erect  a  bouse  worth  several  tbousands.  A 
reasonable  construction  ot  tbe  statute,— a  con- 
artrncUoD  consonant  both  wItb  the  prolectlon 
of  the  property  of  Ihe  government  in  the 
land  and  of  tbe  rigbia  of  the  settler.— we  tblnk, 
restricts  him  to  the  use  of  the  limber  actually 
CUt,or  lo  the  lumber  exchanged  for  such  lim- 
berand  used  for  hia  Improvements,  and  to  sucb 
as  Is  necessarily  cut  in  clearing  tbe  land  for 
cnltlTBtioD. 

While  tbia  qaeslion  never  seems  lo  have 
arisen  Id  this  court  before.  In  United  State*  v. 
<kck,  W  C.  8.  19  Wall.  S»l  [23:  2101.— a  fnilt 
In  rrover  for  the  value  of  Ilmoer  cut  from  an 
Indian  reservation,- It  was  beld  that  while  the 
right  of  nse  and  occupancy  by  tbe  Indians 
was  unHmlted,  tbeir  right  to  cut  and  sell  lim- 
ber, except  for  sclual  use  upon  the  premises, 
was  restricted  to  such  as  was  cut  for  tbe  pur^ 
pose  of  cleartog  the  land  foi  agrfcuUontl  put- 


poses;  that  while  tbey  were  at  liberty  to  sell 
the  timtier  so  cut  for  the  purpose  of  cultiva- 
tion, Ibey  could  not  cut  It  for  the  purpose  of 
sale  alone.  In  other  words.  If  the  cutting  of 
the  limber  was  tbe  priocipsl,  and  not  tbe  loci* 
dent,  then  the  cutilng  would  be  unlawful, 
and  the  timber  when  cot  became  the  abioluta 
property  of  the  United  Stales.  Their  position 
was  said  to  be  analogous  to  thst  of  a  tenant 
for  life,  tbe  'government  holding  the  [400 
title  with  the  rights  of  a  remainderman. 

Id  the  coiiria  of  original  Jurisdiclion,  It  has 
been  uniformly  beld  that  a  similar  rule  applied 
to  bomeaieaci  entries.  United  State*  .v.  Me- 
Bntee,^  Int.  Bev.Rec.  S68;  United Btatr*  v. 
Neteoa,  6  t!any.  66;  TheTimber  Ciua.  It  P'<d. 
Rep.  81;  United  Statav.  Smiti,  11  Fed.I'epk 
491);  United  tVatet  v.  Store*,  14  Fed.  Rep.  834t 
United  State*  v.  Toder.  18  Fed.  Rep.  878; 
Unittd  St-itei  v.  Williarat.  18  Fed.  Rep.  470; 
United  Stately.  /:<in«.19Fcd.  Rep.OlD;  United 
Stale*  V.  Freyberg,  83  Fed.  Rep.  195;  UnittA 
State*  V,  Murphy,  88  Fed.  Rep.  876.  This  gen- 
eral coDsensiis  of  opinion  la  entitled  lo  great 
weichl  SB  suthority. 

Wblle  we  bold  in  tbis  case  that,  as  between 
the  United  Slates  and  tbe  aettler,  tbe  land  is  to 
be  deemed  Ihe  property  of  the  former,  at  least 
so  far  as  la  necesaaiy  to  protect  it  from  waste, 
we  do  not  wlah  to  be  understood  asexpressins 
sn  opinion  whether,  as  between  tbe  sritlersna 
tbe  state,  it  may  not  be  deemed  the  property 
nf  ibe  settler,  sod  therefore  subject  to  taxa- 
tioo  Carroll  v.  Bafford,  44  U.  8.  8  How.  441 
(Ul  6711;  Withenpoan  v.  Duncan,  71  U.  8. 
\  Wall.  210  [18:  8891;  Kaami*  P.  R.  Co.  v. 
Pretcott,  83  D.  8.  16  Wall.  603  [31:  8781; 
Unou  1:  R.  Ob.  v.  MeShan*.  89  0.  8.  32  Wall 
444  m-.  741];  Wiieon*in  Oent.  R.  Co.  v.  Prim 
Omnts.  1S8T.  8.  496  [88:  tsi]. 

Aa  tbe  land  in  qutslion  continued  to  be  "the 
land  of  tbe  United  States,"  within  tbe  mean- 
ing of  section  2461,  the  first  question  must  be 
answered  in  the  negative  and  the  second  In 
the  affirmative. 


GBORQB  W.  PATTON  ct  al.,  Ffffl.  [SOO 


UNITED  8TATB8. 
0aa  8.  C.  fiepoTter^  ed.  KXUKU 


L  Wool  tone  broken  up  and  prepared  for  apin nine 
an  not  woolen  waste  dutiable  only  at  ten  centa 
per  pound  underlliaTBrfff  Aot of  1S88,  but.  beinx 
wool  of  (lie  tint  claa  oostlntt  under  (blrtr  qenis 
a  pound  and  as  sucb  liable  to  a  dutj  of  ten  cents 
a  iK)und,  aie  liable  to  treble  tbat  duty  tor  belns 
imported  scoured,  and  to  double  that  result,  ti^ 
lug  sixty  oeotaa  nouod,  when  their  charsoUir  ot 
ooDdltion  la  cbansed  lor  the  purpose  of  evadloc 
tbe  d  uty. 
HOTa.-.^a  to  Ken  of  [Tntf  hI  Sbitsi  /or  Allies,  as* 

note  to  Unlled  SUtea  r.  BED  Ofaasta  of  Tea.  B:  m 
.^to  oellon  la  recover  back  dullcipaia  trntfarprw- 

teti;  prolwt.  how  mode,  and  lU  cf  (eti—aee  note  to 


ovCi)l>^Ic 


SlTPBuis  CiouBT  or  Tm  U^htzd  Btatbl 


Oct.  Tcbm, 


lo  have  been  UMd  La  tha 
Tmrtlt  Aol  Id  III  onllnuT  MiMe  ot  lelUK. 

t.  Waste  prodDoed  tij  a  prooen  which  Couima 
haa  ratuted  to  tecoBOln  ii  doc  relieved  from  tba 
double  dutj  Impoaed  upon  wool  wboee  (~ 
OToondlUon  laobaDBt)d,wb«ttieT  knowa 
alallraa  oruteorDOt. 

4  Woolen  vaalaatUflolallr  prodnoed  by  the  break- 
iOK  up  of  wool  topa  caoont  be  oonaldered  a  man- 
nfactun  of  wooU  undec  Uie  Tarlir  Act  of  IMS. 

■>   Wool!  wblob  have,  In  tact,  uoderfroDe  tb%  pro- 
oeaa  of  aoouTlDs.  are  properir  dlasrilled  •■  Im- 
ported aoourcd.  altbouHb  tbet  may  not  be  known 
oommerolally  as  aqoured  wools. 
INo.  86.] 

Argvid  Oct.  le,  X89S.     Decided  Nov.  11. 1S9B. 


coart  affirming  ajudgment  of  theUlaliict  Court 
la  favor  of  the  Uniwd  SUtea,  plaJatiff,  againat 
Oeorff«  W.  PattoQ  et  al.,  defeodants,  for  du- 
liea  iTue  od  imported  goods  entered  b;  tbe  Im- 
porter u  wool  waate.    Affimad. 

Statement  b;  Mr.  Jtutiet  Brownt 

TbiB  WH«  an  action  b;  tbe  United  Btstea  In 
the  dialrict  court  against  the  importing  firm  of 
Qenrge  W.  Paitoo  A  Co.  to  recover  certain 
duliea  claimed  to  t>e  due  on  tbirty- three  balea 
ot  merchandiiKi  eniered  by  tbe  Importem  aa 
"wool  waale,"  and  claimed  by  them  to  l»  du- 
tiable at  ten  cents  per  pound  under  tbe  follow- 
It^  clause  of  schedule  K  of  the  Tariff  Act  of 
1^3:  '•  Woolen  rags,  shoddy,  mungo.  wasle, 
and  flocks,  teo  cents  per  pound."  At  tbe  time 
of  tbs  imporlatioD  (November,  1888)  the  duties 
were  accordingly  aaseaaed  and  paid  at  this 
rate. 

Tbe  appraiser  inbsequenlly  returned  tbe 
goods  as  "  scoured  wool,  broken  tops,  class  1, 
costing  under  thirty  cents  per  pound  Id  the 
5011  unwashed  coadillOD,  sixty  centn 'per 
pound."  The  collector  accordingly  Sxed  the 
duly  at  sixty  cents  per  pound,  under  the  follnw- 
Ing  paraftraphs  of  tbe  Act  (22  Stat,  at  L.  SOSk 

-All  wools  .  .  .  shall  be  divided  tor  the 
purpose  of  fixing  the  duties   to  be  charged 


merino     .     .     ,     wools,"  etc. 

"Tbe  duty  on  wools  of  Ibe  first  clan  wbicb 
aball  be  Imported  wasted  shall  be  twice  the 
amount  of  tbe  duty  to  which  tbey  would  be 
subjected  it  Imported  unwashed;  and  tbe  duly 
DO  wools  of  all  clflsseswLich  sball  be  imported 
acoured  shall  be  three  times  tbe  duly  to  which 
they   would    be   subjected    If    imported    un- 

"  The  duty  upon  wool  .  .  .  wblch  shall 
be  imported  In  any  other  than  ordinary  condi- 
tion, as  now  and  heretofore  practiced,  or  wbicb 
aboil  be  cbanged  in  lis  character  or  condition 
for  the  purpMe  of  e—  "--  "■-  ■" -"- 
■hall  be  twice  tbe  ( 
Otherwise  subject." 

The  collector  flrat  Imposed  a  duty  of  ten 
nnta  a  pound  upon  tbis  as  wool  of  the  first 
daia  coating  under  thirty  cents  per  pound  in 
tbe  unwasb^  condition,  then  tiebled  thii  dutf , 
S*4 


because  they  were  imported  aooored,  and  anln 
doubled  the  result  upon  tha  ground  that  tbev 
had  been  changed  tn  their  duuacler  or  condi- 
tion for  tbe  purpose  of  evading  tbe  duty.  Thla 
made  tbe  aggregate  duty  sixty  eents  per  pound. 
wbicb  appears  to  have  been  greater  than  tba 
whole  value  ot  the  goods.  To  recover  tha 
difference  paid  upon  the  eutry  and  the  dutj 
Imposed  bv  the  collector,  tbe  United  Stale* 
brought  this  suit. 

Upon  trial  before  a  Jury,  the  court  charged 
that  the  ImportatloD  la  question  could  not  be 
considered  as  wool  waste,  as  it  did  not  consist 
of  refuse  or  broken  particles  thrown  off  In  tha 
proceai  of  manufacture,  and  was  made  infea- 
tionally  bv  tearing  up  what  are  called  "  wool 
topa,"  which  consist  of  wool  which  has  beisn 
subjected  to  several  pri>cease),  and  prepared 
for  spinning:  and  that  it  could  not  be  coop- 
ered as  a  manutacture  of  wool;  and  hence  tbe 
court  left  it  to  tbe  jurv  to  aav  whether  the  wool 
waa  imported  scoured,  and  in  aoondltion  other 
than  that  in  which  such  wool  was  cnslomerilr 
imported  in  March,  '1888,  and  previous  [SOa 
ly.  Tbe  court  expressed  tbe  oploion  that  the 
plaintiff  was  eotitled  to  recover  the  amount  of 
the  dutiea  assessed,  but  submitted  the  case  to 
the  Jury  upon  the  evidence. 

The  Jury  found  a  general  verdict  for  the 
plaintiff  In  tbe  sum  of  9I0,88T.3S,  and  further 
round,  in  answer  to  a  special  queailan  sub- 
mitted to  them  by  agreement,  "that  the  topa 
which  were  broken  into  fragment*  constituting 
this  importation  were  so  broken  for  tbe  pur- 
pose of  changing  the  condltian  of  the  wool  from 
tops  into  the  f  ragmenta  resembling  waste  (or  tbe 
purpo§e  ot  evading  the  dntv  to  which  (be  wool 
in  the  form  of  top*  would  be  aubjecled  on  Im- 
poriatioD  into  this  country,  or  evading  duty  to 
which  tbe  imporier*  believed  the  top*  would 
be  liable." 

Judgment  havlDg  been  entered  upon  this 
verdict,  defendant  sued  out  a  writ  of  error 
from  tbe  drcult  court  of  tbe  United  Stete*. 
which  affirmed  the  Judgment  of  tbe  court  be- 
low. Defendants  thereupon  sued  oat  a  writ 
of  error  from  this  court. 

Jt«wri.  Fr&nk  P.  Prieb»rd  and  John  O. 
Jahn*on  for  plaintiffs  In  error. 

Mr.  Edward  B.  WUtner;  AMMut  At- 
torney Qeneral,  for  defeodast  In  etior. 


delivered  the  <q)tnioD  ot 


Mr.JuiOtt'B 
the  court: 

1.  Thefirstassignmentof ertortatfaatwhioh 
is  taken  to  the  Instruction  to  the  Jury  that  the 
importation  In  queetlon,  though  called  wool 
waste,  seems  to  be  so  called  only  because  of  its 
resemblance  to  what  was  formerly  known  by 
this  designation;  that  It  doea  not  consist  of 
refuse  or  broken  particles  thrown  oti  In  the 
process  of  manufacture,  but  Is  made  intentloo- 
ally  by  tearing  up  what  are  called  "  wool 
tops,"  which  consist  of  wool  which  haa  been 
put  tbrougb  several  processes  and  prepaicd  for 
spinning,  and  that  the  term  "waste  did  not 
embrace  tbis  commodity. 

The  correctness  of  Ibis  Instruction  tunisupon 
the  meaning  *of  the  words  "woolen  [503 
waste,"  aa  used  In  the  Act  of  18SIL  As  beai' 
log  upon  this,  we  are  at  liberlv  U>  coDsideT  tt> 
ot^inary  definition,  which  wtU  be  contioUing, 


F^noR  T.  Chitxd  Btatba. 


MCept  M  ftr  u  It  m>7l)e  vmHed  by  a  comm#r- 
cfal  dealgnmdon  obtalufng  at  that  time.  Sat- 
t&nOaa  ▼.  Widiuteh.  IM  D.  8.  601  [SB:  640). 
Watt*  1*  deflned  by  Wcbater  u  "  lb«t  nblch 
It  of  no  vilue;  wortblMs  remnuiU;  refuse. 
SpedflciillT;  remDaali  of  cops,  or  other  retuM 
nanltiDg  from  tbe  worktng  of  cottoo,  wool, 
bcmp,  and  tbe  Ifke,  used  for  wipioR  machioerr, 
abeorbiDgotl  Id  Iheaxlo  bom  of  railroad  cars, 
etc."  Id  tliis  nninectlon,  and  fn  the.aame 
claoae  of  tbe  statute,  otber  words  are  included, 
nndoubledly  referring  to  trtlciea  of  tbe  lame 
cr  of  a  fliniiUT  nature.  Tbeae  are  "rag*; 
tMdg,"  defloed  aa  "  a  fibrous  aaterial,  oti- 
tallied  hj  'devlliog'  or  tearing  loto  fibers, 
lefuae  woolen  goods,  old  Hochings.  rsgs,  drug- 

Sta,  etc.;"  "mvrtffo,"  whicb  properly  aigaiflea 
»  dtalntegraited  nga  of  wooleo  cloili,  as  dla- 
tfaigalBlied  from  tboae  of  worsted,  whicb  form 
flbiMdr;  and  "Jloelu,"  deflned  as  "  woolen  or 
cotton  tefnw,  old  rags,  etc.,  reduced  to  a  de- 
giM  of  fluciteaa  bj  macblnery.  and  used  for 
■tufltng  npbolsterea  furaiture:"  and  also  as 
"  Terr  fine  dtted  woolen  refuao,  especially 
Ibat  from  abearlDg  tbe  nap  of  clotba,  used  as 
a  coaUur  for  wall  paper  to  give  it  a  vetrety 
or  doUiUke  appeartace."  Tbe  prominent 
ditracleriatle  mnning  Ibrougb  all  tbese  deflni- 
ttODt  b  tbat  of  retoae,  or  material  tbat  ia  not 
naceptibk  of  being  naed  for  tbe  ordlDat7  pur- 
poaea  of  mannfactnre.  It'doea  not  preauppoie 
tbat  tbe  aftlcte  la  absolutely  worthless,  but 
tbat  it  to  unmerdiaDtabte  and  used  for  pur- 
WKM  for  which  mercbantable  material  of  the 
uw  Mme  clan  Is  uninltable. 

The  importalioD  in  quaslion  coDslstad  of 
wool  which  bad  been  acound,  then  carded 
and  prepared;  then  put  upon  a  comb,  from 
which  It  cornea  In  long  lengtba,  known  as  sUt- 
eiB  or  slubUog.  It  to  then  put  through  a  pro- 
ceaa  called  giilrag,  which  forms  the  sliveri  Into 
a  lesa  unmbar  ot  allTera  of  greater  tfalekness. 
These  allTen  an  then  taken  Into  tbe  drawing 
room  and  flolahed,  from  wbence  tfaer  come 
out  In  tbe  form  of  round  betls,  called  ''  lopa." 
These  tope  become  new  trticlea  of  mercban. 
dhe,  wblcb  are  sold  to  the  aplnnen  who  spin 
them  Into  worsted  yam. 
JJ04]  'lutheproceMofmakioRtbetops.shoTt 
«Dda  of  wool  are  produced,  which  are  called 
and  BoM  In  the  trade  as  "Botany  laps  "or 
"  Botan;  wute,"  the  two  terma  being  synony- 
mous la  the  Engllah  market.  After  tbe  top  is 
produced,  it  aometlmes  happens  tbat  it  is 
abortertn  ataple  than  was  anticipated, or  not 
«f  the  proper  color,  or  tbat  )t  has  to  be  re- 
carded  to  get  out  the  buns,  or  for  some  other 
reaaon  It  Gecomea  unmerchantable.  In  aucb 
caaea,  it  has  always  been  tbe  practice  in  Enir- 
laod  to  break  up  the  tope  aa  unfit  for  ordinary 
tiae,  and  In  tbat  condition  they  are  Bold  for 
tba  aame  putpose  as  wool  waste,  and  are 
known  ana  sold  commercially  aa  Botany  laps 
or  Botany  waste.  It  was  not  claimed,  bow- 
crer,  that  they  formed  a  recognized  arttcle  of 
commerce  In  thla  conntrv,  or  to  any  great  ex- 
tent In  England.  At  and  prior  to  1883,  there 
waa  no  quotable  market  price  for  waste,  for 
tha  reaaon  tbat  the  manufacture  waa  not  targe, 
tboogfa  It  waa  bought  and  sold  to  a  certain  ex 
tent  on  Ita  merits  upon  the  market 

In  1887  or  1888,  owing  to  the  depression  of 
the  wool  trade  la  btgland,  and  tbe  demand  for 

iw  ir.  8. 


waateln  thto country,  tbe  price  of  lop«  beeama 
ao  low  and  the  price  of  waale  so  high  that  tba 
deliberate  breaking  up  of  tope  began  for  the 
purpoae  of  exporting  them  to  America  aa 
waste,  though  there  Is  DO  evidenceof  any  Im- 

fortatlon  of  thia  character  prior  to  1887.  The 
lacovery  that  ibe  topa  thus  broken  up  might 
be  entered  at  tbe  American  customhouses  a* 
"waste"  produced  such  a  sudden  demand 
tor  exportation  that  while  the  amount  declared 
at  the  American  consulate  at  Bradford,  the 
center  of  this  irade.  for  tbe  last  two  moniha 
of  1887.  and  tbe  first  tno  months  of  1388,  was 
only  190,088  pounds,  for  the  corresponding 
months  of  1883  and  1888  It  ixwe  to  1,803,658 
pounds. 

It  appeared, from  the  evldence,that  the  waste, 
whether  iDteDtlooalty  or  unintentionally  pro 
duced.  was  an  article  baring  diOerrnt  quall- 
tlea  from  the  mercbaotable  wool,  and  waa 
used  as  an  adulterant.  It  is,  however,  used 
like  other  scoured  wool,  being  mixed  with  It  In 
the  carding  macblue,  and  is  worth  only  ten  or 
fifteen  cenia  lesa  per  pound 'than ■courea[AOS 
wool  of  the  same  character;  and  beace,  is 
view  ot  tbe  difference  in  tariff  rales,  to  an  arti- 
cle of  much  more  value  than  acoured  wool  tat 
tbe  purposes  of  Importation.  While  these 
broken  topa  became  a  large  import  under  the 
designation  of  waale,  they  never  seem  to  have 
been  prepared  in  tbto  coantry  tor  the  purposes 
ot  sale,  the  topa  being  much  more  Taluable  In 
their  unbroken  conduion;  while  in  England, 
In  1888,  the  broken  topi  were  more  valuable 
than  tbe  unbroken  onea.  Tbe  testimony  upon 
both  aides  Indicates  that  this  artificial  kind  of 
waste  is,  for  obvious  reasons,  more  uniform 
and  clean,  and  iberefore  more  valuable,  than 
eenuine  waste.  It  was  not  disputed  that  the 
importations  in  question  consisted  of  tope  de- 
liberately broken  up  for  the  purposes  of  sale. 
Tbe  main  question  Is  whether  the  action  of 
the  collector  was  correct  in  refusing  to  allow 
them  to  be  entered  under  the  denorninatlon  of 
"  waste." 

If  the  ordinary  definition  of  "waste,"  as  ref- 
use matter  thrown  oil  Id  the  process  ot  manu- 
facture, to  to  control.  It  la  quite  clear  that  the 
importations  In  question  are  not  susceptible  of 
this  meanlog.  The  common  definition  of 
"waste"  lends  no  support  to  the  theory  of  the 
defend  ants. 

With  regard  to  Its  commercial  designation 
there  was  undoubledly  some  testimony  tend- 
ing to  show  that,  in  EDjtland,  merchantable 
topa  broken  up  for  tbe  purpose  ot  exportation 
had  acquired  the  commercial  designation  of 
waste,  or  more  properly,  "broken  top  waste;" 
that  the  importations  In  question  were  ordered 
by  the  defendaota  under  the  latter  deslgnallon, 
and  that  such  waste  was  preferred  to  the  ordi- 
nary waste  or  leFuse,  because  the  latter  bad 
too  much  slubbiug.  This  deeignatloD,  how- 
ever, waa  confined  to  such  waste  aa  had  been 
purchased  since  1887.  and  threw  no  light  upon 
the  commercial  designation  of  the  article  In 
question  at  or  prior  to  March.  188a  There  to 
little  or  nothing  to  indicate  that  the  practice 
of  breaking  up  merchantable  tops  for  export 
prevailed  in  England  prior  to  1887,  when  the 
attention  of  wool  dealers  there  seems  to  have 
been  called  to  tbe  profits  tbat  could  be  made 
by  exporting  broken  topa  to  *"^'^"     There 
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606]the  defenie,  who  were 
United  Slate*,  and  wbo  iwore  that  Uie  article 
bi  qoesilon  bad  been  koown  la  ibU  couatrj 
as  top  waate  aince  1864,  &nd  that  there  waa  no 
difference  in  the  commercial  deaignalioti  of  Ihe 
utlcle,  whether  tl  wai  intentionally  or  unin- 
Untloually  produced. 

Thlamuai,  howeTei,  be  taken  In  counectloD 
irltfa  tbeondlaputed  leatlmony  that  merchanta- 
ble topa  bad  never  been  broken  up  In  Enj 
land  to  form  waste  prior  to  1B87  or  lB8t . 
wbea  the  attention  of  dealera  waa  fltat  directed 
to  the  profits  which  could  be  made  by  itnport- 
Init  them  inio  ibis  country  under  that  denomi- 
□aiion.  The  nitneasea  upon  croasexami  nation 
admitted  that  they  had  never  Icnown  of 
chantable  top*  being  broken  up  and  imported 
bare  as  waste  prior  to  1887,  and  their  leati- 
mony,  so  faras  it  bears  upon  preceding  jeara, 
lodlcales  that  the  top  wsaie  referred  to  was 
that  produced  by  tbe  breaklngnp  of  discolored 
or  otnerwlse  unmerchantable  tope.  Ihe  product 
of  which  wBi  known  commercially  and  prop- 
erly as  waste  or  top  waste.  In  short,  the  teali- 
moDy  upon  this  subject  falls  far  short  of  eslab- 
llahlog  a  commercial  desigoallon  applicable 
to  these  articles  with  the  certainty,  uniformity, 
and  generalitT  required  by  the  decisions  of 
this  court.  MatUoekM.  Jfivfu,  163 n.  S.  868. 
871  [S8:  48a,  4681;  Berbeektr  t.  Bobertmn,  162 
n.  8.  BT8,  877  [SB:  484,  48S];  Smn  t.  Magone, 
antt,  908,  In  default  of  anch  evidence,  the 
term  will  be  presumed  to  have  been  used  in 
the  Tariff  Act  Id  lU  oidinarj  senae  of  refuse. 
Avail  V.  Arthur.  108  U.  B.  697  [36:  100]; 
SAmitder  v.  Barney.  118  U.  B.  64S  [>8:  tlSOI. 
Taking  tbe  tcslimonv  aUoj^etber,  we  think 
there  was  no  auch  evidence  of  a  commercial 
deaiguation  of  tbe  articlea  lo  queatioo  aa  made 
it  Incumbent  upon  the  court  to  submit  the 
question  to  tbe  jury. 

But  bad  the  evidence  upon  tht*  point  been 
much  stronger  than  It  was,  It  is  dimcalt  to  see 
how  It  could  avail  the  defendant  Id  view  of 
the  clause  that  the  "duty  upon  wool  .  .  . 
which  shall  be  tmporlaa  in  any  other  than  or- 
dinary condition,  aa  now  or  heretofore  prac- 
ticed,orwhicb  shall  bechan[^in  ilscharacler 
or  condition  fotthe  purpose  of  evading  the  duty 
.  .  .  aballpay  twice  tfaeduty  lo  which  It  would 
otherwise  be  aubject."  Although  It  was  aub- 
5071  tnllied  aa  a  separate  question  to  the 
Jury,  the  lesiimony  was  practically  nndispnted, 
that  the  articlea  in  tealimony  were  men:hant- 
able  topa  broken  up  for  the  purpoaeol  chang- 
ing their  character  or  condition  fnnn  Uiat  of 
topa  to  that  of  waste,  and  that  It  waa  done  for 
tbe  purpoae  of  evading  the  duty  to  which  tbe 
woolin  the  form  of  tops  would  besnbjeot  on 
Importaiioo.  or  at  leaat  to  which  the  importer 
believed  It  would  be  liable.  If  such  change 
were  made,  and  made  for  this  purpose.  It 
would  make  no  difference  whether  the  article 
thus  produced  wa^  known  commerciallv  as 
waste  or  not.  Assuming  that  the  proouct 
would  be  waste,  it  would  be  waste  produced 
by  a  procesa  which  Congress  had  refused  to 
recognize,  and  the  fact  that  the  clissiDc^tion 
of  the  article  was  thereby  changed  would  not 
relieve  it  from  thedouble  duty  which  Coogreie 
had  impoaed  upon  wool  whose  cbaisctM  or 
condition  bad  been  chaogad. 

zsa 


In  Ibis  coaneclion,  we  are  referred  by  oooa- 
sel  for  defendants  lo  two  cases  which  an  aup- 
posed  to  justify  the  Inference  that  importra 
mercbandlse  may  be  treated  in  auch  maniNr 
aa  to  change  its  claaalflcation,  even  tboa^ 
such  change  were  made  for  the  purpoae  of  as- 
curing  its  Importation  at  a  lower  rale  of  dalr. 
Id  the  flrat  of  these  caaea  {Mtrritt  v.  WtUt, 
104  n.  S.  694  [28:  696] )  certain  ragan  wen 
glvetx  an  artificial  color  in  the  process  of  man- 
uractuia  Tbe  sole  lest  of  their  dutiable  qncal- 
Ity  was  tbelr  actual  color,  as  graded  by  tha 
Dutch  standard.  It  had- been  decided  that 
this  meant  the  color  of  tbe  sugar  obtained  t^ 
the  ordinary  process  of  manufacture,  and  Ibat 
any  meaosuaed  todegradethe  color  after  auiA 
process  was  a  fraud  upon  tbe  revenue.  Aj  ao 
proof  was  offered  to  show  that  they  werearll- 
ndallv  colored  after  the  msnuracture  waa 
completed,  tbe  court  Instructed  Ihejury  lo 
find  s  verdict  for  tbe  plaloliffa.  The  nal 
question  was  whether  (supposing  that  sugan 
were  not  arilfirially  colored  for  tbe  purpow  of 
avoiding  duties  after  being  manufactured) 
ihelr  dullable  quality  was  to  be  decided  lij 
their  actual  color  or  by  their  saccharine 
Blrength.  It  was  decided  that  aa  ihe  Dutch 
standard  wsa  a  color  standard  only,  even  tt 
tbe  lugsra  hnd  been  manufactured  In  dark 
colon  OQ  purpose  to  evade  our  duties,  the  ea- 
y  at  areduced  value  waa  ueverthelesa lawful, 
id  that  the  remedy  lay  with  Congress  alone, 
*In  the  second  case  (SeOmer  v.  Far-  [508 
mU.  189  0.  a  608  [86:  397])  this  court  held 
that  certain  manufacture*  of  wool.  Into  which  a 
few  threads  of  cotton  has  been  introduced  (or 
the  purpoae  of  aecariog  the  clasalffcatloo  of  the 
goods  at  a  lower  rate  of  duty,  were  prO|^ 
eriv  aubject  to  classlllcatioo  at  that  nt«. 
altnough  the  quantity  of  cotton  waa  ao  rauQ 
as  not  to  materially  change  the  character  of 
tbe  goods  aa  meicbandlae,  the  court  obaervlag 
that  "Congreaa  baviog  made  apedal  provision 
for  a  lower  nit«  of  duty  upon  goods  when  omb- 
posed  In  pan  of  wool,  without  namlog  bow 
much  of  other  materia]  ibould  enter  Into  tbelr 
compoeitiOQ  In  order  to  lecure  auch  lower  rate 
of  duty,  the  court  waa  of  opiotoo  Ibat  manu- 
facturers and  Importen  baa  a  right  lo  adjuit 
themselves  to  the  foregoing  clause  of  the  tariff, 
and  to  manafacture  tbe  goods  with  only  a 
small  percentage  of  cotton,  for  the  purpoae  o( 
nuking  iben  dnllable  at  the  lower  rate."  In 
those  cases,  however,  there  wu  no  auch  pro- 
visioa  applicable  to  sugars  or  to  woolen  clolhs 
aa  eziats  in  this  case,  providing  that  where 
wool  unmanufaclured  sball  be  uanged  in  lu 
character  or  condition  for  tba  purpoae  of 
evading  duty  a  doable  duty  shall  be  impoted. 
The  object  of  this  legislation  seems  to  ban 
been  to  meke  that  unlawful  with  respect  to 
raw  wools  which  bad  been  held  to  be  legltl- 
ste  with  respect  to  other  articlea. 
3.  We  are  also  of  opinion  that  the  Impoita- 
tions  In  question  cannot  be  oonsldered  aa  man- 
ufactures of  wool.  Assuming  that  tha  topi^ 
before  being  broken  up,  represented  a  stage  ia 
the  process  of  convertiog  the  wool  into  cmmL, 
which  would  entitle  them  lo  be  considered  aa 
man u fact u res;  if  the  tops  b?  reconverted  btlo 
wool,  so  Ibat  the  process  haatobegonethKM^k 
Itb  again,  the  woo]  loses  its  character  as  a 
manutacttue  and  reaumea  its  character  m 
1.8. 
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wool,  even  thourit  It  acquire!  the  new  com-  Ject  If  Imported  nnwailied;  end  tbe  dalj  on 
mercisl  deafgnaliooof  nute.  Waste  In  Ita  or-  wooU  of  all  cliuses  wlijcb  ihall  be  tmported 
dloaij  MDse  belofc  merely  refuse  thrown  off  acourect  shall  be  three  times  Ibe  duty  to  wliicb 
in  tbe  procets  of  converting  raw  wool  into  a  they  would  be  subjected  If  Imported  un- 
aaannfactnre  of  wool,  cannot  be  considered  a  wasbed."  In  short,  the  Act  refers,  not  to  Ibe 
manufacture  aim plT  because  it  acquires  a  new  commercial  dealgnatlon.butto  the  fact  whether 
de*l|n>a1lon,  and  if  It  be  artlQciallj  produced  the  wool  has  been  actually  scoured  or  washed, 
hj  tbe  breaking  up  of  tope  it  is  with  even  less  or  Is  Imported  unwaslied.  If  the  wools  tuve, 
leaaoD  entitled  to  be  so  considered.  Unless  lufact,  undertronelbeprocessof  scourioi;.  Iber 
natural  waste  caa  be  treated  as  a  manufac-  are  properly  classitled  as  Imported  scoured,  al- 
lure, BTllflcial  waale  sbould  oot.  though  they  mny  not  be  known  commercially 
fiOO]    *The  clause  In  the  TariS  Ad  coverlnK  as  scoured  wools. 

tliese  manufacturcaimpoRed  bothsspeciflcanS  There  was  no  error  la  the  rullo^n  of  ibe 

an  ad  valorem  doty  upon  "woolen  cloths,  wool-  court  belon  of  which  the  defendant  was   ea- 

en  sbawls.  and  all  mi  on  fact  u  res  of  wool  of  ev-  tilled  lo  complain,  and  the  judgment  of  ttio 

ery  description."     Applying  Ibe  rule  noteitur  court  below  is  therefore  atttrmed. 
a  »oeii*  tt  can  hardly  be  supposed  that  wool 

used  for  the  purpose  of  waste  and  as  aa  adul-  

lerant  in  the  manufacture  of  clolbs  was  to  be  _  _    

Included  In  tbe  aame   dcsiitnfllion  ai  woolen  CHARLES  THIEDE,  «/.  in  Brr., 

ciotbs  and  shawls,  which  evidently  refer  to  ar-  e. 

liclea  made  of  wool  and  having  a  separate  PEOPLE     OF    THE    TERRITORY     OP 

deaigoation  of  their  own.     But,  however  this  UT&H. 

nsy  bo,  the  article  in  question  doe*  not  tall 

within  the  deflnition  of  msnufaciures  as  laid  (See&C;  Beporter^  ed.  GlD-fi3.) 

down  by  this  court  In  numerous  CBSes.     Thus.  ,         *  n.   i       .1      ■  -j      tt   c    t,      nt  a 

In  VniU  State.  V.  PotU.  8  U.  B.  6  Cranch,  ^"".f.i"";*  "*  ^. '^.'""T".^  ^'  ^«'-«'"- 

!84  [8:  108],  round  copper  bottoms  turned  up  §  lOSS-ditquahfent^nof  ,^rort^p«^^,ea 

at  the  edge   not  Imported  for  use  in  the  form  -e»reu'M«.n<Kii  «,<fcn«-<fc«r,p(.on  of  d- 

in  which  ihey  were  Imp- Jtted.  but  designed  to  f'nd<i,.t-ord,r  of  U,Umo;y-^nU.-pTtta-  « 

be  worked  up  Into  vessSs.  were  held  not  to  be  a  juror-gtn^al  aveptton-cAarg^  to  jurf- 

manufactured  copper  wUhln  the  inlenlion  of  «ctept">n*.  when  too  laU. 

IhO  leslalKlllre.    8o,ln  HnrlraTiJi  v.  Wxtgmann,  ,     _.    ,         .  rr.  1.  .      i._ 

181   D.  8.   606   [BO:  1012].  shells  cteVoed  by  '■   ,'V,i",:M°/^:*',^;'lTr'n,L?r?;nL"r.°^ 

acid,  and  then  ground  00  au  emery  wheel,  an^  "t  bomldde.  the  testimonyon  preilinlnarj  ex- 

some  of  them  afterwards  etched  by  acid   and  ytyiK.— At lniarorr,whinai»qaaU1lta and  iLtun net, 

intended  to  be  sold  for  omameats,  as  ehells,  bu  ruaonnt  vreBioutiv  formti  opintotu 

were  hdd  to  be   "Bhella"  and  not   ■'manurac-  A]urorformhi«lmpre«lonBrromre«dlnKnew^ 

lurea  of  abell."    The    question   Is   fully  dU-  p.pen.  but  •■earing  Uiai  he  will  be  fovemed  br 

cnMCain  I^iermc»  v.  AlUn.  AS  IJ.  S.  7  How.  theevldenoealone.BndcantrydiecanlmpGrtlBllr. 

766  {12:  914],  to  which,  however.  It  was  held  it  not  locompeleni  lo  a  homtolde  cese.    Ball  v, 

tbat  India  rubber  shoes  made  In  Brazil   by  Com.  (Pa.)  It  Cent.  Rep.  IKL 

atniplj  allowing  the  aap  of   Ibe  India  mbber  OpIotonironned.buLnotof  afliedcharacter.and 

lree«  to  harden  upon  a  form  were  manufac-  which  readily  yield  to  evidence,  du  not  dUqualirr 

tared  article*  because  they  were  capable  of  use  tuo  Juror.  MoCarthr  v.  o™  Ave.  *  F.  o.  R.  co. « 

In  that  Aape  u  shoes.    Indeed,  this  was  the  "°-    .    ,           .  _  ,        .    .      ,  ,     .^  .  ,. 

form  In  wh^h  such  shoes  were  at  first  made.  .  J^»  '  '■"[I'l^,  tT^f  L';f™\^„7',,?J°'^L^ll'1 

IHnnllir    In   Auh^n..   s     r^.irn    1  Kit  IT    R    US  delendBni  li  Bulitj  IS  sufflolent.  urdcr  tbo  ptesBQl 

^amr   to  ^tAtrfftr  v.   Lattre.  163  U.  8.82  «BtutB.  tosuMalo  achaUeoBQ  for  aotual  bfaMin- 

188:  «S4J,  tobacco  scrap  consisting  of  clippings  ,j„  j,,,  g^xin  flnds  thai  he  can  and  win.  nevertbe- 

irom  tbe  end*  of    ctxara   and  pieces  broken  iegs,iat  fairly  and  Impa^iallf  upon  ihe  matters  to 

from  tobacco  of  which  cigars  are  made,  in  Ihe  besubmliiad  to  blm.    People  v.  Brown.  71  Oal.  syo. 

praceaa  of  such  manufacture,  not  being  St  for  Hypothetical  otrtalooa  entenalned  or  szpreised 

nae  in  the  condition   Id   which   tbey  are  im-  by  a  Juror  do  not,  as  a  rule,  disqualify.   State  v. 

ported,  were  bold  to  be  subject  to  duty  as  un-  Bryant,  as  Mo.  btB. 

maoofactared   tobacco.     This  scrap  is  in  the  On  the  tiolr  dlr*  oiamlnatlon  of  ■  Juror,  an  sn- 

nature  of  waste,  and   the  case  Is  directly  In  awer  by  him  to>  hypothetindqueeilouot  the  div 

pofgt.  trlct  attorney,    that  If  Ibe  facts   bypothetlcaJly 

8.  The  temalnlQg  assignment  Is  as  lo  the  r",''^,3r!'™h™',,°„"l?;j;^7l^"^Z^^^ 

Charge  of  tl«  court; that,*S  this  wool  was  Im-  tCX^-tfet^y"  "lii'Sl"^'"'  '^  '^""'"'• 

ported  eepured,  and  In  condition  other  than  a  Juror  m  a  erlmlnH  esse  cannot  be  olialleuBed 

that  in  which  such  wool  na*  customarily  im-  tar  cauM  berauee  he  has  formed  an  opinion  as  lo 

ported  in  Harcb,  1888.  and  previously,  it  fell  defendant's  guilt  or  inuocence,  unlos  such  opin- 

wlthin  Ibe  provision  of  wool  imported  scoured.  Ion  would  disqualify  hlmfromreDderlniii  verdict 

S10]Tbere  la  abundance  of  tesdroony  to  'the  aooordtns  to  the  avldeuoa.    State   v.  Vattei,  Tl 

effect  that  the  article  Imported  waa  not  known  lows.  Kit. 

Gommerelally  as  "scoured  wool;"  but  in  the  Juroti  who  had  formed  an  opinion  baMd  upon 

view  taken  by  the  court  below,  which  we  think  oowspapar  statemeDti  about  the  trutb  of  which 

waa  oorrect.  this  waa  Immaterial.     The    act  theyhade«re«.o<l  nooplnlon.butwhostated  that 

doe*  not  impow)  a  duty  upon  scoured  wool  as  '""f^^",:^™!? '''l'Z„'l?S°.'S!l^:r^^ 

_  „».  i_,,_'^    . ti  i*^] ,,        1^   ,  scnted.reBardlees  of  such  opinion.  areoompeteuL 

!^  ??  .'■..^T^*''''  '**'Sn»«OI'.  *"*'  P'O-  E;ipamJpUmC.8.1Bl(Sl:BCI);aute  v.  Bryant. 

vide*  that  "the  duty  on  wool*    .    .    .    which  MMosre. 

shall  be  imported  washed  shaU  be  twice  the  it  is'*  iwod  causa  for  rejecting  a  Juror  that  ho 

amount  of  duty  to  which  they  would  be  tub-  hm  opinion*  acelnst  hanging  a  man  In  any  ease 

1Ml).8.  ,,             .    t*1 
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SuFBBKB  Court  or  the  UinrKD  Stath. 


aminatloii,  If  liken  Id  ibortbuid.  to  be  tran- 
■cMbed  Into  loDgband  wltbln  t«a  dara  tbereafler 
aod  filed  witb  tbe  clerk,  does  not  forbid  a  trial 
bcrore  tbe  flltng  ol  inch  transcript;  and  where 
the  stenoKrapber  was  present  In  tbe  court-room 

teailmoDy  from  bU  notes,  tbe  failure  «□  to  fllo 
worked  nosutiBUDtlal  Inlury  to  defcDdaaL 
a.  U.  B.  Sev.  Stat.  1 103S,  glvliig  Ihe  defendaDt  In 
a  canllal  rase  tbe  rlabt  to  have,  tiro  dayi  before 
the  trial,  a  list  of  tbe  witnesHes  to  be  iwoni.  ap- 
plies oalj'  to  tbe  United  Btatea  oourta.  and  does 
not  control  the  courts  of  Utab  territory. 

a.  Jurora  In  Utab  tcnrilorr  are,  by  Kb  itatute.  not 
dlsquallflod  by  reason  of  baring  formed  an  optn- 
toD  founded  upon  gtaiemenCs  in  public  Joumala. 
ir  it  appears  tbat  ther  MU  and  wlU.  notwtth. 
•tandlng  nioh  oplolon,  act  tmpartiallj  and 
fairly. 

4.  That  a  jurorln  a  npltal  case  hai  a  prejudloe 
■ITBlast  the  occupation  of  defendant,  wbo  la  a 
saloon  keeper,  which  might  affect  the  credit  he 
would  Bl*e  to  bli  icatlmony.  does  not  disqualify 
blm  aa  a  Juror,  where  sucb  prejudice  would  not 
affect  blm  In  panlng  oo  tbe  <)efeDdaiit*s  gutlt  or 
Innooenoe. 

b.  Great  latitude  li  allowable  Id  the  reception  of 
clnnimatantial  evMenoe,  Buoh  as,  Oo  atrial  for 
murder,  addence'showiDR  ill  treatment  by  de- 
fendant of  deoeased  and  a  state  of  bitter  (eeUng 

9.  TfaUmoDy  oD  a  trial  lor  bomldde  tbat  de- 
fendant was  a  ttrong,  powerftil  man  la  not  in- 
competent  Id  view  of  medical  testimony  tbat 
tbe  wound  moat  have  been  cauaed  by  a  pow- 
erfnlblow. 

(.  The  Older  in  wbiob  teatlmouy  shall  be  admitted 
It  largely  to  the  dMcretlon  of  the  trial  court. 


B.  That  one  of  tbe  laron  was  permitted  to  mat 
as  an  interpreter,  by  dereDaanfs  oonaent,  oaiH 
not  be  alleged  by  him  as  error. 

■.  A  seneral  ezoeptlOD  to  the  ref uaal  of  a  aarfa 
of  iDStruotlonH  wlllnotbec  ~     ' 

of  tbe  aeries  Is  erroueoua. 

10.    Theoourt  need  not  use.  1 ._  ,_,, 

the  precise  language  adopted  by  counsel  In  Ms 
requests  of  iDstructlotia.  If  the  court  fully  oovan 
tbe  grouiHl  Indicated  by  the  requests.  It  Is  (nf. 

■L  Exceptlona  to  tbe  oharga  of  the  oonrt,  Mot 
taken  until  afui  the  verdict  was  retunied,  an 


TS  ERROR  to  the  Supreme  Court  of  the  Tw- 
X  ritory  of  Utah  to  revlen  a  Judgment  of  that 
court  afflrmlns  tbe  lud^oient  of  Ibe  Diatrkt 
Court  of  Salt  Lake  Counlf .  Utab,  flndlng  Uw 
defeodant,  Charles  Tbiede,  guilt;  of  tbeatOM 
of  murder.     Afflrmed. 

Tbe  fact*  are  staled  in  the  opIaloD, 

No  counsel  for  plaintiff  In  error. 

Mr.  J.  H,  Dickinson,  Auistaut  LVUoMf 
Qeneral,  for  defendant  In  error. 

Mr.  Juttiet  Brewer  delivered  tb«  opfiilai 
of  Ibe  court: 

On  November  S.  1804,  in  tbe  district  comt 
of  Salt  Lake  county,  Utah  territory,  CbtrtM 
Tbiede,  Ibe  plalntitl  in  error,  waa  found  guilty 
of  the  crime  of  murder,  and  Mntenoed  to  to 


npua  draumstaotlBl  evUenoe.  Cluveilui  v.  Com. 
OTa-TST:  Tanimv.8tate.B2Ala.B. 

A  penoo  who  ha*  formed  an  opinion  by  conver- 
Mtlon  wttb  wltDCMea  la,  under  Meb.  Orlm.  Code,  I 
4U.  inoompetent  to  Sit  as  a  Juror,  notwithstanding 
he  may  swear  that  he  oan  render  a  fair  a  im)  Impar- 
tial verdict.    Cowan  T.  Stale.  «e  Neb,  6i». 

ne  eipreaslon  of  opinion  wbiob  dfequaUOes  a 
Juror  is  a  Ilied.  deliberate,  end  determined  oiu 
which  will  not  yield  to  evlduDoe.  Stale  v.  Doney, 
40  La.  Ann. !»; 

A  Juror  may  be  held  competent  altbangh  be 
bas  stated  tbat  be  hat  (onned  such  an  opInkiD  aa 
would  requtre  evidenoe  to  remove,  when  be  ex- 
plains that  be  baa  not  formed  sucb  an  opinion  as 
would  Influence  his  verdiot,  and  that  be  oonld 
be  governed  entirely  by  tbe  law  and  Ibe  evldenoe 
in  court  Livar  V.  Sute,  IBTez.  App.  lU;  Longv. 
Btate.  M  Ala.  »,  Ooios  t.  Btete,  tS  Ohio  St.  UZ; 
Btatev.  Smith,  78  Iowa.  to. 

A  jnror  Is  not  dtsquaUfled  becausa  he  has  formed 
an  opinion  of  greater  or  leas  stri^irth  from  what 
he  bas  read  Ip  pewapapera.  If  be  tettlDea  that  he 
can  rendera  verdlataooordlngto  tbe  evidence,  UD- 
iDfluenceil  by  previous  opiniona.  Bitxolo  v.  Com. 
UBPa.  5i;  West  v,  State.  nOa.TTB;  Qatllta  v.  State, 
n  Md.  ISe,  4  L.  B.  A.  ni;  People  v.  Qage,  St  HMb. 

A  jDrOT  It  notdtoquallBed  becanae  he  aayt  be  has 
a  Bied  opinion,  where  his  anawen  taken  together 
aatisfaoiorlly  show  that  tbia  Is  a  mlsdeaorlptioD  of 
the  opbiloD  he  holds.   Clark  v.  Com,  UBPa.  IK. 

A  Juror  bavlDg  an  opIntoD  In  a  oaBB,  aikd  wliote 
deelaratloD  tbatbeoould  raDder  an  Impartial  ret- 
dlctltqualilled  byadoubt.  Is  Inoomp^snt. under 
N.  Y.  Code  Crlm.  Proc  1 8T6.  People  v.  MoQuade. 
UO  N.  T.  »4. 1 L.  B.  A.  n& 

It  that  he  bellera  defendant 
o  lurlsa  have  found  blm 


guilty,  does  not  disqualffy  him  wbeie  hit  an- 
swers on  the  mtr  (Mrs  abow  that  he  has  no  ftxaa 
opinion  aa  to  the  gollt  or  Innooenoe  of  Ibe  aconaiL 
BJaokman  t.  State.  W  Qa.  TBIL 

Jurors  who  testify  od  tholT  voir  din  that  th^ 
oontclentionsBoruplca  ar«  auoh  tbat  tbey  would  ba 
"extremely  reluotant  to  Dad  the  defendaDt  gnUty 
of  murder  Id  tbe  fliit  dstree"  mar  be  propady 
oballepged  for  cause  by  tbe  protecutloD,  under  H. 
T.  Code  Crim.  Froo.  1 917.  People  v.  Oarolin,  lU  H. 
T.»Ba. 

A  Juror  wbo  has  made  up  Us  mlDd  against  tha 
defendant,  and  whooe  opinion  Is  so  sCronit  that  It 
would  requizfi  evidence  to  remove  It,  Is  inoompa* 
tent.  HaJaled  v.  Hanbattwl  B.  Ca  »  Jones  A  8.  SK) 
People  V,  Shu  felt,  n  11  lab,  187;  Washington  v.  CQsa. 
MVa,41ft. 

No  matter  from  wbat  aourae  a  Jnror  formed  hh 
opinion,  un  leas  It  be  from  oonvenation  with  wit- 
nesses or  leadlog  reports  of  tbe  testtmony.  It 
must  twBied  and  uoquaiiaed  in  order  to  -"tTialf^ 
him.   Territory  V.  Bryson.VUont.  81. 

The  exproBloDof  an  opinion  which  dlsqualtfloa  a 
Juror  la  a  Hied,  delltmrate;  and  determined  oaa 
which  does  not  yield  to  evidence.  People  T. 
Barker.  «a  Hloh.  ITT;  People  v.  Shofelt.  O  MIckSL 

Ad  oplolon  formed  tram  reading  newapaiianL 
which  will  readOr  yMd  to  e  " 


>,U»  KO.M 


ind  wbiob  leana  the  Juror  free  from  tat 
dltquallty  blm.   Btate  t.  Cunr ' 
FoiarV  V.  State,  10  Qa.  UOl 

Wben  a  Juror  aUtet  tbat  wbat  be  hat  naaM 
about  tbe  caae  has  made  aome  impreaaloD  uponkdb 
mind,  tmtthat  be  could  go  mto  tbe  |ury  box  tna 
trotn  blaa  or  prejudice,  and  try  tbe  oaae  fairly  ana 
impartially  acoordlng  to  the  evidence,  he  la  a  eo^ 
petontjuror.    Btate  v.  Ford, « I^  Ann.  Ml 

An  unfavorable  oi>lnioa  of  tb«  oharaoter  af  • 
peiaon  aoeutet,  without  boaUU^  ar  upfrk  ndliuaw 


ovCi)l>^C 


Tbitds  V,  Utih. 


611-818 


hugnd.  Od  Hucli  18,  ISBff,  this  ladgnient 
wu  afilnned  hj  tbe  supreme  court  of  tbe  ter- 
rltorf,  wberenpoo  be  saed  out  this  writ  ot 

The  record  of  the  proceedtnp  In  the  trial 
SlSJcoart  it  votuailDoa»,  'couslsDnK  of  over 
Conr  haodred  printed  pai^,  and  we  ht 


In  error.     We  hEve,  however,  carefull; 
•mined  the  record,  with  tbe  several  aatigo- 
tMnti  of  error,  and  now  itBte  our  conclusions 

The  first  allpf^  error  Is  In  overruling  the 
defendaut's  objection  to  golnx  to  trial  on  Oc- 
tober 10, 1894,  OD  tbe  frround  tbat  the  evidence 
taken  at  tbe  preliminary  bearing  had  not  been 
mnscrlbed,  certified,  and  filed  with  the  clerk 
of  the  district  court,  as  provided  by  law.  The 
bomlcide  was  cbarged  to  have  been  committed 
on  April  80.  ISM.  Tbe  Indictment  was  re~ 
Inmed  on  Beplember  S4.  On  Bepiember  28 
Ibe  defendant  was  smigned  and  pleaded  "not 
guilty."  On  October  S  tbe  trial  was  fixed  by 
order  of  the  court  tor  October  10,  and  on  that 
day,  wbea  tbe  case  was  called  for  trial,  the  ob- 
jection heretofore  referred  to  was  made  and 
overruled.  Itwasadmltled  that  a  preliminary 
ezaminatloD  had  been  had,  tbat  tbe  testimony 
before  tbe  Justice  of  tbe  peace  bad  been  taken 
down  In  shortband  by  one  Fred  McOuirln, 
noder  direction  of  tbe  justice;  that  about  ten 
daya  before  tbe  trial  said  McQurrin  was  asked 
hy  tbe  proaeculicg  altomey  to  Innscrlbe  the 
same,  and  that  he  declined  Eo  do  m.  HcOut- 
rio  atated  in  open  court  that  he  had,  In  a  prior 


case,  tranacrtbed  tbe  erldeoce  and  been  tefnsed 
payment  therefor  both  by  the  county  and  the 
territory,  and  upon  such  refusal  had  brouebt 
suit  against  both,  and  In  such  suila  it  bad  been 
adjndged  that  he  had  no  cause  of  action 
against  either,  and  that  (he  only  reason  he 
failed  to  transcribe  the  testimony  was  tbat  he 
would  not  be  paid  for  the  same. 

By  section  4883.  Compiled  Laws  of  Ulab. 
1888,  Id  cases  at  homicide  tbe  lestimooy  taken 
upon  the  prelimiuary  ezaminaiion  is  required 
to  be  reduced  to  tvriilog  as  a  deposition  by  the 
magistrate,  or  under  his  direction.  If  taken 
down  in  sboribaod  It  most  be  transcribed  Into 
loDgband  by  the  reporter,  within  ten  days  after 
the  close  of  tbe  eiamioation,  and  by  him  cer- 
tified and  filed  witb  Ibe  clerk  of  tbe  district 
court  The  fees  for  this  are  to  be  paid  out  of 
the  county  treasury.  The  defendant  did  not 
ask  for  a  continuance,  but  simply  objected  to 
going  to  trial  because  Ibis  Iranscripl  of  the  lea- 
tlmouy  had  'not  been  transcribed,  ccrti-[S  1 3 
fled,  and  filed.  As  the  time  witbin  which  this 
was,  by  the  statute,  required  to  be  done  bad  al- 
ready passed,  the  objection,  if  Hualalned.wnnid 
either  have  been  fatal  to  the  enttre  proceeding, 
and  prevented  any  trial  under  ibat  Indictment, 
or  at  least  would  have  caused  a  delay  of  tbe 
trial  until  such  time  os,  by  suitable  proceed- 
ings, the  filing  of  the  transcript  of  tbe  teslf- 
mnny  could  have  been  completed,  and  many 
things  might  interfere  to  postpone  or  prevent 
tbe  obtaining  of  such  transcript. 

Before  a  rullug  is  made  which  necesaarfly 
works  out  such  a  result,  it  should  appear  ettber 
that  tbe  statute  gives  an  absolute  right  to  the 


tahlm.wianot  dIaquBllfT  a  juror.  Helm  v.  State, 
«lllsa.ISL 

A  Jonw  RaUng  tbat  be  k  piejadlced  In  detend- 
■nfa  favor,  but  tbat  becmnOnda  verdlotupooUie 
•vldenoe  alone,  to  properlr  relented  on  a  cballense 
for  caiae.    Olebel  v.  State.  X8Tei.  App.  Ul. 

A  Juror  la  competent  although  ha  read  in  newa- 
papoB  a  report  or  the  evJdenoe  on  a  former  trial, 
and  fonoedan  opinkiD,  wbere  tieUBl«atbaF  be  can 
and  wJU  hear  and  render  a  fair  and  Impartial  ver- 
dlet  acoonUns  to  Uie  evidence,  unlndueaoed  by 
•neb  opinion.  State  v.  Baker,  88  W.  Ta.  SU;  (Xnn. 
T.TarloT.  l»Pa.631. 

A  Juror  la  not  dlsauaUflsd  by  reuon  of  a  pre- 
TloiialT  fornied  opinion.  It  It  appears  troni  bis 
Whole  ezanllnatlon  that  he  can  render  a  verdict 
lnKniUiceTldenc8alone,UDtila*edb;  lunb  opinion. 
Oom.  v.  HOM,  B  Eulp.  SI;  People  «.  Wah  Lee  Hon. 
STK.  T.B.B.2831  Bammll  v.  Stale.  DO  Ala.  GIT. 

Tbe  Statement  or  a  Juror  on  cro«-eia  ml  nation. 
thathethlnki  be  can  (rytbe  oaee  fairly  and  Impar- 
tlallr  and  render  an  Impartial  verdict  from  the  evl- 
danoB.  wltbont  beloc  biased  t>7  hli  prevloutly^ 
(nmied  opinion,  altbouKh  It  will  take  evidence  to' 
ranovelttieaden  hla  rejection  a  mailer  within  tbe 
lUaoretlon  ot  the  trial  judse.  Touns  v.  Jotinaon, 
»N.  T.BB,afflrmlngMBuD,lM. 

Tin  opinion  wMoh  rendenajuror  Incompetent 
Mat  be  suoh  at  would  influeuce  hla  JudrmenL 
Spaacler  t.  Rite,  n  Ho.  App.  »J. 

S  etalement  br  a  Juror  that  he  ha*  ooosolentloua 
•omptea  acaloat  leuderiog  a  verdict  of  Kullty  In  a 
oapltBl  eue,  or  tbat  be  has  a  flzed  opinion  of  long 
atandlD*  at  to  tlie  prisoner's  guilt  or  iDoocenae 
wUeh  would  InQuence  Ilia  conduct  In  tbe  Jury  box, 
lltatBoleat  to  warrant  hla  rejection.  People  v. 
Tfood.  131  M.  T.  BIT. 

A  Juror  caUed  Id  a  mnrdsr  oaae  la  not  tncompe- 
ttot  beowiaa  be  beard  talk  about  the  case  at  the 
U»  U.S. 


time  of  the  offense,  and  may  then  have  bad  some 
oplnloD.  where  he  states  tbat  he  has  no  opinion  at 
the  time  of  tbe  trial,  atanda Impartial,  and  can  give 
the  prisoner  B  fair  trlaL    Lylee  v.  Cum,  B8  Va.SM. 

One  who  has  formed  an  opinion  wblch  It  will 
requite  evidence  t«  remove  la  disqualified  tor 
actual  bias  ai  a  Juror  In  a  murder  trial,  although 
he  »tetee  that  he  will  try  the  case  on  tbe  evidence 
and  tbe  law.  State  v.  Coella,  8  Waih.B8;  contra. 
Com.  V.  UcHlllau.  lU  Fa.  Bia 

A  Juror  Is  not  dlsquallQed  by  tbe  mere  fact  that 
he  slates  tbat  tbe  Imprealons  made  upon  hla  mind 
by  reading  newspaper  accounts  will  n 


Iwlth- 


Bucfa  hnpresalont.  he  can  ai 
acoordlng  to  the  evidence  and  be  governed  by  the 
evidence  alone-  People  v.  HcOooegal.  U  N.  T.  B. 
B.a07. 

A  merelyhypothetloal  opinion  of  a  Juror,  crone 
which  will  In  all  probability  yield  to  the  evidence, 
win  not  make  him  locompetenL  especially  If  be 
Bays  he  believes  he  can  give  the  partlea  a  fair  trlaL 
Hall  V.  Com.  IS  7b.  L.  J.  UT. 

A  statute  providing  that  a  Juror  sbBll  not  be  dis- 
quallDed  by  formloff  and  eipreeelna  ao  opinion 
based  on  newspaper  accounts,  if  he  cau  renilor  an 
impartial  verdict,  doee  not  violate  a  constitutional 
auarantyot  an  impartial  Jury.  CoughUn  v.  Peo- 
ple. 1«  IIL  140. 1«L.  R.  A.  ST. 

A  Juror  who  bas  formed  and  ezpreeaeda  poeitlva 
opinion  of  the  guilt  ot  a  prisoner,  and  of  certain 
specific  and  material  facts,  althouih  tt  la  beied 
solely  on  newspaper  acoauots.  is  disqualified,  even 
K  hedeclareg  that  he  ean  render  a  fair  and  Impar- 
tial verdict  upon  tbe  evidence  alone.  CoughUo  v. 
People,  (tlpro- 

Jurors  who.  after  stating  that  tbey  have  forned 
an  opinion  whloh  It  will  require  evldenoe  to  r^ 
move,  tote  tbat  tbey  **tfal&k"  they  oouUt  render 
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SuPBKu  CouKT  or  1 


defendant  to  loilst  upon  thU  jmlimliiRry  flliog, 
orelH  tlwt  the  WHDtof  Itwouldcauiematerikl 
iojurr  tohh  defease.  Neitber  can  be  affirmed. 
A  pTeUmloBTT  eumiDiitloa  Is  not  indispenaa- 
l>le  to  tbe  flndlog  of  an  Indictment  or  a  trial 
tbercon:  and  If  the  examination  itself  Is  not 
lodiapeniable  It  would  seem  to  follow  tbat  no 
alepi  taken  in  the  course  ot  as  a  part  of  it  can 
be.  Fuilher,  Ihe  ilatule  does  not  provide  thai 
this  iranscript  sbatl  be  Bled  at  anr  time  before 
tbe  finding  of  the  fndiclDieDt  or  before  the 
trial,  but  oni;  within  ten  da^s  after  tbe  exam- 
iDBtioD.  There  i«  no  prohibition  sgainst  flod- 
Ing  an  Indlcimentor  brin^ug  on  ot  Ibe  trial  st 
any  time  after  the  commissiun  of  tbe  oSense. 
The  statute  nowhere  eipreaslf  places  Ihe  filing 
of  this  transcript  as  somelhiog  necessarily  hap- 
pening Intermediate  the  eiaroination  and  tbe 
trial,  Dor  does  it  make  tbe  lalier  depend  upon 
such  filing  or  even  upon  a  preliminary  ezam- 
loaiion. 

Further,  supposing  the  transcript  is  filed,  of 
what  avail  IslttothedefendHntr  Simply  this, 
that,  as  such  a  trsasctipt  is  by  the  statute 
made  prima  facie  a  correct  ttetemeni  of  tbe  tes- 
timony and  proceedlnpa  at  the  preliniinory  ei- 
■minaiion,  if  the  defendant  wishes  lo  impeneh 
any  wilnesa  by  proof  of  contradictory  icsliinooy 
at  siicb  eiamlnalion,  it  Is  cooTenicot  I o  hare 
on  file  that  which  Is  prima  facie  such  lesU- 
tnony.     But  if  the  defeadant  can  secure  tbe 


■  UflTTED  Statu.  Oct.  Txnr 

le  evldenea  without  the  tranacrlM,  tbe  tadc 


and  his  allendaace  could  *ba*e  boea  •e'[fil^ 
cured  by  a  subpceDa,  and  he  compelled  ni>d« 
oatb  to  develop  from  his  notes  any  testjmwj 
taken  on  the  preliminary  examination,  wk 
conclude,  therefore,  that  the  law  doea  not  fof^ 
bid  a  trial  before  the  filing  ot  thl*  transcript, 
nor  was.  In  tbis  case,  tbe  failure  as  to  file  as 
error  working  labatantial  Injury  to  the  righu 
of  tbe  de  fen  Ant. 

The  second  matter  presented  la  that  the 
court  permltied  certain  witnesses  to  teatify  In 
tbe  case  over  the  objec^on  ot  tbe  defendant, 
when  their  oames  were  not  indorsed  oo  the 
indictment  nor  Included  In  a  list  furnished  the 


called  lo  testify  until  tbe  trial  had  begun. 

It  appears  that  on  October  2,  when  tbe  cms 
was  set  for  trial,  the  defendanl's  counsel.  In 
open  court,  requested  tbe  district  attorney  to 
furnisb  them  before  the  trial  began  with  tlta 
names  of  si!  witnesses  to  be  called  by  the  proa- 
eculion  on  the  trial,  staling  that  the;  did  wit 
claim  it  as  a  matter  of  right  but  of  favor,  and 
thought  it  was  only  fair  to  the  defendant  that 
he  should  be  so  advised.  Thereupon  the  dU- 
trjci  attorney  stated  tbat  be  i " 


an  impartial  venllctBooordlnB  to  the  evidence,  are 
properlr  held  competent  alihough  Iher  do  not  use 
tbe  word  "believe."    People  v.  If  artall,  138  H.  Y. 

That  the  lafomiatlon  otajurorli  derived  from 
leading  a  verbatim  report  ot  tbe  teatlmoay  oif  a 
previous  trial  or  bnidnir  does  not  render  bim 
Incompetent  under  N.  T.  Crim.  Oode.  I  8T0. 
ButM.  t,  where  be  declsree  itiac  be  can  render  an 
impartial  verdlat,  and  thatauoh  opinion  will  not 
alTKCt  bis  verdlcL  People  v.  MoGoD^al,  188  K. 
T.al 

A  Juror  stating  that  be  baa  a  strong  prejudloe 
acalnst  a  peiann  ebanted  with  the  crime  In  ques- 
tion, >□  itrong  tbat  It  will  take  overwbelmlag  evi- 
dence to  lemiive  It,  Is  not  dlsquattfled  wherr  bh 
prejudice  Is  Impersonal  and  aitalnst  the  crime 
Itself  and  one  guUty  ot  oommiitlng  it.  end  not 
ajralnit  tbe  deiendant     People  v.  HcOonesal. 

Upon  a  trial  fortnurder  eomniltted  irlth  a  pistol 
habitually  carried  bj  the  aovueed,  a  juror  who  ei- 
pteiHe  a  strong  uDqufllifled  prejudloe  a^lnst  per- 
sons oarvTlng  pistols,  sod  ti  not  ukad  m  declare 
on  oath  tbat  be  did  not  bellere  such  prejudice 
would  InDuenoe  hli  verdict,  should  t>e  excluded 
tor  actual  bias.   People  v.  I^rutifa,  W  Qua.  IBT. 

AJuror  Ina  prosecution  foramult  with  latent 
to  murder,  who,  upon  examination,  states  that  be 
bad  formed  an  opinion  from  a  newspaper  report, 
but  Is  neverlbeleas  able  to  talHy  and  Impartlallv 
ItT  Ibe  action  and  a  true  verdict  render  according 
to  tbe  evidence,  mar.  under  Uonl.  Comn.  Xtat.  dlv- 
a,II8T,suI>d.  11,  be  admitted.  Stale  v.  Sbeerln,  IE 
Mont.  GBB. 

A  challenge  for  oanae  because  the  lumr  has 
stated  Ibat  he  has  formed  an  opinion  la  regard  lu 
the  gu lit  or  Innocence  of  the  aooused.  and  Ihatli 
would  take  evidence  to  cbaoge  bla  opinion,  !■ 
properly  overruled  where  he  statea  tbat  aucb 
opinion  Is  not  tiled,  and  that  he  will  be  guided  en- 
tlrelr  by  the  evidence  allowed  to  go  to  the  Jury  by 
tbe  court.    English  v.  State,  81  Pla.  810.  8H. 

Oo  a  munlei  trial  It  Is  proper  for  tbe  court,  over 
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tbe  obJeettOD  nt  tlw  aocused,  b 
wbo  afflmi*  tltat  he  baa  ooosc  .  . 

BgalnsttbelnlllctionDtcapltalpunMiment.  Goo- 
Blea  V.  Btate,  81  Tex-  Crim.  Bap.  KB. 

Impressions  or  opinions  received  {rom  ramer 
and  newspaper  statements,  end  which  are  not  of  a 
flzedand  positive  character,  do  not  dlsquall^a 
Jurorwho  appeal*  to  be  tree  (rom  bias  aodpitjn. 
dice  and  whose  mind  Is  open  to  a  fair  eouaMtaa- 
tloa  ot  the  testimony.   Slate  t.  neadweli.  M  Knt. 

m. 

A  Juror  la  not  dlsqaallHed  tt 

oueed'a  sutlt.  basei- -,-_— . 

wberelt  will  not  prevent  bftntrom  aotlnc  flslilr 
sad  Impartially.    Pe^Ie  t.  OoUIds.  M  Oal.  MM. 

One  wtio  bss  formed  opInioiM  from  what  be  baa 
heard  or  read  ot  mnrder.  whlcb  tt  would  reqvli* 
evidence  to  change.  Is  nevertheless  eompelen  lo 
sItasaluroroQtbe  trial  of  Ibe  case  It  he  bn  the 
at>llity  snd  dlspciltlon  to  rander  a  rerdlot  on  Om 
evidence  alone.   Com.  t.  Crraamlre,  IW  Pa.  Wt, 

A  Juror  who  Mys  there  will  have  to  be  -aOODi" 
evidence  to  Induce  blm  to  find  for  ptalntlS.  nd 
that  be  bss  bad  lltUratloo  of  tbat  kind  to  wbloh  ka 
has  been  defendant.  Is  properly  czaoaed.  BobseCr 
V.  Lord.  9E  N.  T.  B.  B.  ISO.  aBrmed  In  8  Um.  XR. 

A  Juror  who  states  that  only  strong  evMsaea 
would  Induce  blm  to  Dad  In  favor  of  plaintiff  In  an 
action  for  penonal  Injuries  Is  properly  leJeotaiL 
Dohercy  v.  Lord,  nipni- 

lu  an  action  requiring  the  testimony  oTnt  t» 
former,  a  Juror  wbo  testifies  tbat  bk  prejadtsa 
agatnat  Informeis  la  so  strong  tbat  It  would  take 
evidence  to  remove  It,  and  wbo  apeaks  very  ksal> 
tatlngiy  as  to  wbetlier  be  wonid  beUeve  nut,  U 
corroborated  by  other  ulUieMW.  is  properiy  i^ 
Jeoied.    People  v.  Hahoney.  18  Hun,  BOL 

Juror*  are  not  Incompetent  because  of  opbrtsM 
advene  to  tbe  prieoner,  wiMiesuob  opinlca*  era 
based  upon  rumora  only  and  they  state  that,  attar 
hearing  the  testlmoav,  they  can  tender  a  fUr 
and  Impartial  verdlot.   8Ute  t.  DeOrett,  111  M. 

Ifi9  U.  8. 
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ISML  THmn 

vaj  wltMtMi  otbtT  tfaan  tboM  wboM  naiuM 
were  on  Ihe  bnck  of  the  indiclmeut.  excepting 
lour  wbom  be  then  named,  but  promlEed  that 
If  he  aBcenained  tbere  nere  uiv  oibpra  be 
would  give  inforinaiioD  in  reeBra  to  tbem  ai 
■oon  ai  iTceiTed;  on  the  8lb  of  October  he  fur- 
Diabed  the  deCendant  niih  a  list  of  other  wlt- 
neMCi;  oo  Ibe  lllb,  the  day  afler  the  trial 
ComiiiCDCMl,  be  notified  tbe  dcfeadaht  of  bIIII 
anctber  witoess,  wbo  wan  in  tact  not  called 
nntjl  tbe  IGlb,  and  four  daya  before  the  de- 
fenae  rested. 

By  aeclion  1088,  U.  S.  Revlaed  Blatulea,  the 
defendant  In  a  capital  caae  ia  entitled  lo  buve 
delirered  to  him,  at  leaat  tno  eoliTe  days  before 
the  trial,  a  copy  of  tbe  IndictmeDt  and  a  list  of 
tbe  witnesses  to  be  produced  on  the  trial. 
Jjman  T.  UaiUd  Stala,  144  U,  B.  363,  304  [36: 
420,  44J].  But  thU  aectioD  applies  to  the  cir- 
cuit and  district  courts  of  the  Uniled  States, 
■od  docanot  control  thepractlceand  procedure 
of  tbe  cotirts  of  Cieh,  which  are  regulated  by 
Ibestalutpaof  that  terrilnry.  This  question  was 
fully  considered  in  Hornbatklt  v.  Toombt,  8S  U. 
a  18  Wall.  M8  [SI:  960],  and  waa  held,  over- 
ruling prior  decisions,  tbut  tbe  pleadint^s  and 
filA]  procedure  of  *the  territorial  courts,  as 
well  aa  their  respective  iurisdictions.  were  in- 
tended, bv  ConcTcM  to  be  left  lo  tbe  leal'lutiTC 
action  of  Ibe  territorial  assemblies  and  to  the 
regulalions  which  mtRht  be  adopted  br  the 
courts  ihemselTCB.  t5ee  also  Clinton  y.  ISngle- 
brteki,  eo  U.  B.  13  Wall.  4S4  [20: 6S9],  in  which 
It  waa  held  that  the  selection  of  jurors  in  terri- 
toiisl  courta  was  lo  be  made  in  conformity 
to  Ihe  territorlnl  statutes:  Good  v.  Martin,  S5 
U.  S.  90  [24:  841],  lo  which  a  like  ruling  waa 
made  aa  to  the  competency  of  witnesses;  Rey- 
noldt  V.  C/ni'loI  Utala,  98  U.  S.  14S  [25:  241], 
where  Ihe  same  rule  was  applied  lo  Ibe  im- 
iMDeling  of  erand  Jurora  and  the  number  of 
juron:  alsn  Uilti  v.  Vnittd  Statr*.  lOS  U.  S. 
804  [86:  481],  a  case  coming  from  the  territory 
of  Dlab,  in  which  ibe  aame  doctrine  was  an- 
nounced with  regard  to  tbe  mode  of  challeng- 
ing petil  Jurors;  Paqe  r.  Bumtint,  102  U.   B. 

0M'MS[se.'2ee,  26»]. 

Referring,  therefore,  to  the  territorial  stat- 
utes, therela  none  which  directs  that  a  list  of 
Ibe  witnesaes  be  furnished  to  the  defendant. 
Sedlon  492(1,  Compiled  Lana  of  Ttab,  re- 
quires that  tbe  names  of  witnesses  examined 
before  Ihe  srand  Jury  be  Indorsed  on  the  In- 
dictment before  it  is  presented.  There  Is  no 
pretense  that  this  direction  was  not  complied 
with.  In  the  absence  of  some  statutory  pro- 
TisloQ  there  Is  no  Irregularity  in  calling  a  wll- 
nen  whose  name  doee  not  appear  on  ue  back 
of  the  Indictment  or  has  not  been  furnished  to 
Ibe  defendant  before  tbe  trial.  The  action  of 
connael  for  defendant  lo  asking  that,  as  a  favor, 
the  name*  be  furnished  tbem,  indicates  Ibeir 
nn derate n ding  of  the  eilenl  of  defendant' 
'  [ht,  and,  ao  far  as  appears,  tbe  district  altar 
T  fnlly  compiled  with  tbla  request  and  fur- 


right,  and,  ao  far  as  appears,  tbe  district  altar- 
uer  fnlly  compiled  with  tbla  request  and  fur- 
Dlabed  the  names  aa  fast  as  ha  was  advised  that 
they  would  be  called-  There  ia  no  suggestion 
tbat  the  defendant  was  surpriaed  by  the  calling 
of  any  witoeaa  or  the  testimonr  tbat  he  gave. 
Thli  allegatioD  of  error.  theTefore,  la  without 
foQtidatlon. 

The  third  aMignmcnt  is  that  the  court  erred 
taoTemiUiig  deleodanl^a  challenges  for  cauae 
lUtJ.S. 


Bubsisntlally  that  at  the  tl 
they  had  read  accounts  thereof  in  tbe  newspa- 
per, and  that  some  impression  bad  been  fanned 
In  'their  minds  from  such  reading,  but  [SIO 
each  staled  Chat  he  could  lay  aside  any  aucfa 
Impression  and  could  try  the  case  fairly  and 
Impartially  upon  tbe  evidence  presented.  Sec- 
tion fi024.  Compiled  Laws  of  Utah,  reeds  that 
"do  person  shall  be  dlsquallGed  aa  a  Juror  by 
reason  of  having  formed  or  eipressed  an  op\a- 
lon  upon  tbe  matter  or  cause  to  be  submitted 
to  such  Jury,  founded  upon  public  rumor, 
Btalements  In  public  Journals,  or  common  no- 
toriety: Protidtd,  It  appeara  lo  the  court, 
upon  his  declaration,  under  oath  or  otberwiae, 
thai  he  can  and  will,  notwithstanding  such  an 
opinion,  act  impartially  and  fairly  upon  tbe 
matters  submitted  lo  btm." 

Tbe  testimony  of  these  Jurors  clearly  plnced 
them  within  tbe  terms  of  this  statute,  atid  there 
waa  no  error  in  overruling  the  challenges. 
Eeynoidi  v.  United  Slatet.  88  U.  B.  145  (25: 
244J:  Hopt  v.  Utah.  120  L'.  S-  430  [30:  70a): 
Ex  parU  tipitt.  133  U.  S.  131  [31:  H0|;  Ooaitart 
T.  United  Siala.  158  D.  8.  408  [39:  1033]. 

Tbe  defendant  was  a  saloon  k(«per.  nnd  one 
of  the  Jurors  also  said  that  be  had  a  prejudice 
ngainsl  that  business;  that  he  did  not  know  tbe 
defi'Udant  and  bad  no  prejudice  against  him 
individually,  but  simply  against  tlie  busiaesa 
of  asloon  keeping;  that  such  prejudice  would 
QOt  influence  bim  in  any  way  in  pasalrc  upon 
the  guill  or  innocence  of  the  defendant,  but 
that  his  occupation,  like  that  of  any  other  wit- 
ness, might  affect  the  credil  he  would  give  to 
his  testimony.  But  the  charge  against  the  de 
fendant,  the  matter  to  be  tri»l,  had  no  refer 
ence  to  the  occupation  in  which  he  was  en- 
gaged, and  therefore,  a  prejudice  aeainslauch 
occupation  isenllrelviinmnterlal.  In  Hxpnrtt 
4fp»«.  123D.  8.  ]8l[81:80].ajurortestlfledlo 
a  decided  prejudice  against  socialists  and  com- 
munists, as  the  defendants  were  said  lo  be,  but 
aa  tbe  charge  lobe  tried  was  murder,  and  there 
was  no  prejudice  against  tbe  defendants  as  In- 
dividuals, be  was  accepted  and  sworn  as  k 
Juror.  In  the  case  at  bar  Ibe  Juror  was,  how- 
ever, excused  by  tbe  defendant  before  all  bia 
peremptory  challenges  were  exhausted.  Hopt 
V.  Utah,  120  U.  8.  480  [80:  708];  Maya  ». 
MiMOuri.  ISO  n.  B.  SS.  71  [30:  ST8,  030]. 

A  fourth  sssi^nmentts  that  the  court  erred  In 
admitting  Irrelevant,  Incompetent,  and  imma- 
terial testimony.  In  order  to  apprecinle  this 
asslgnmentoferror  It  becomes  necessary  to  Slate 
'briefly  the  clrcumslances  of  the  homt-  (517 
cide.  The  defendant  owned  a  brewery,  end 
adjoining  It  kept  a  aaloon;  he  had  for  eome 
time  prior  to  tbebomiclde  been  sleeping  in  tbe 
aaloon,  while  his  wife  and  their  child— a  girl 
of  about  nine  yean  of  age — slept  at  the  dwell- 
ing bouse  a  abort  distance  away.  Somewhere 
about  one  o'clock  In  the  momtog  of  Tuead^, 
Hay  1,  1894,  the  defendant  awakened  one 
.lacob  Laiienberger.  and  Informed  bIm  that  be 
had  found  his  wife  lying  dead,  with  her  throat 
cut  Upon  examination  It  appeared  tbat  tbe 
bead  bad  been  almoet  severed  Iiom  the  body 
by  a  wound  made  with  some  sharp  iDatmmeni, 
probably  not  a  pocket-knife  or  ■  ruor,  but 
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■Mm  Urge  kolfa  or  similar  Imtranent.  Tbe 
decMMd  wu  Ijing  wltbiD  three  to  Ats  fwt  of 
the  MuthMst  cornet  of  tbe  uIood.  About 
thirty  feet  further  ait  hm  a  pool  of  blood, 
«lth  erldences  of  b  ilruggle,  and  fiam  that 
point  to  where  Ae  body  1b;  there  were  marka 
of  blood.  Thedereodantwailnornearihe  ta- 
looD  during  the  night  nntil  he  went  with  tbe  wlt- 
nesi  LaneDberffer  for  a  phyBician,  and  tbe 
a^oon  was  lighted  during  tbe  whole  of  the 
night.  There  was  blood  upon  hia  bandi  and 
upon  hia  clotbiDg.  When  be  awakened  Lauen- 
berger,  and  thereafter  when  going  for  a  phyal- 
ciao.  and  after  bia  return,  he  mauifesled  grief 
at  the  loBS  of  bis  wife.  There  wa«  eTidence  of 
ill  treatment  by  the  defendant  of  hli  wife  for 
a  Dumber  of  yean,  though  tbia  wat  denied  bv 
him,  and  hia  deolal  lustaJDed  by  other  Urn- 
mODT.  On  tbe  Sunday  eveniog  preceding  the 
murder  the  defendant  and  bbi  wife  bad  quar- 
reled. The  witness  Lauenberger  called  Ihem 
Into  hie  house,  and, according  to  his  t^itimony 
and  that  of  hia  wife,  the  defendant  while  there 
(lapped  his  wife  In  the  face,  and  ordered  her 
'.0  go  boioe,  and  she  refused  to  go,  saylag  that 
it  she  weut  home  the  defendant  would  kill  her 
that  night.  The  last  time  the  deceased  wai 
■een  by  nny  witnesa  other  than  the  defendant 
was  about  ten  o'clock  Hoodny  evenlog,  when 
■he  was  aittlDg  outside  the  defendant's  laloon. 
The  night  wsa  dark. 

Now  the  most  of  the  teslimony  objected  to 
WHi  introduced  for  tbe  purpose  of  ahowing  ill 
treatmeutby  defendant  of  deceased,  andaatate 
ct  hitter  feeling  between  them.  This,  of  courae, 
hears  on  the  question  of  mcUve,  and  tende  to 
filSI  rebut  *tbe  presumed  Improbability  of 
a  huaband  murdering  bla  wife.  The  witnesses 
leatifled  to  hearing  the  deceased  scream  at  sev- 
eral times:  to  seeing  her  with  black  eyes  and  a 
bruised  face;  to  her  eyes  looking  red;  to  her 
crying  on  seTeral  occasions,  and  appearing 
alarmed  and  scared;  and  to  bruises  and  dis- 
coloratlons  of  her  body.  Tbe  objection  was 
that  these  witnesses  did  not  connect  the  defend- 
ant wirh  these  appearances,  or  testify  that  he 
,  was  the  cause  of  tbem.  It  is  true  these  mat- 
ters do  not  consliluie  direct  evidence  of  ill 
treatment  or  a  long-coniinued  quarrel,  but 
they  are  circumstances  which,  taken  In  coenec- 
tion  with  the  teslimony  of  whnt  was  seen  and 
beard  passing  between  tbe  defendant  and  bis 
wife,  were  fairly  to  be  considered  by  the  jury 
In  delermiuing  the  truth  in  respect  therein. 
Whether  the  relations  between  thedelendsni 
and  his  wife  were  friendly  or  the  reverse,  was 
10  be  settled,  not  b?  direct  or  po8i[i»e,  but  by 
circumstanllal,  evidence,  and  sny  circumstanrc 
which  tended  to  throw  light  thereon  might 
fairly  be  admitted  in  evidence  before  Ibe  Jury. 
Alerander  v.  United  Btaia,  138  U.  8.  853  [34: 
0541;  Hairnet  ».  Ooldtmitk.  147  U.  B.  150  [87: 
UH];  Moon  v.  UniUd  Stale*.  160  U.  8.  B7 
[»7:  0981.  In  tbe  second  of  these  cases,  page 
164(ias1.  this  court  observed:  "As  bas  been 
frequency  aaid.  great  latitude  is  allowed  in  tbe 
reception  of  circumstantial  evidence,  the  aid 
of  which  fs  constantly  required,  and  therefore 
where  direct  evidence  of  tbe  fact  is  wanting, 
tbe  more  (be  jury  can  see  of  the  lurroundimr 
facia  and  drcumslancee  the  more  correct  Iheir 
Judgment  is  likely  to  be." 

Another  witness,  after  stating  that  he  knew 
Sis 


the  defendant  prlof  to  tha  bomkMe,  mwM  ^w 
mltled  to  testify  that  he  waa  "a  stroog,  pown^ 
fal  man."  Wbile  (bit  was  not  very  material, 
as  tbe  defendant  was  in  the  preaence  of  tha 
Jury,  vet.  in  rlew  of  the  naedical  teallmonj, 
that  use  wound  must  have  been  canted  by  • 
powerful  blow,  we  cannot  say  thai  It  was 
eilher  locompelent  or  immaterial,  or  that  Iba 
court  erred  in  admitting  II. 

There  was  testimony  that  sfler  the  defend- 
ant had  retnrned  with  Lauenberger  and  tbe 
physician  to  his  aaloon  a  stranger  came  In  mid 
bought  some  whisky.  ThiswaabeforedayllBlit 
on  the  morning  of  Tuesday.  Tt>e  physidan 
leetlQed  that  he*noticed  this  stranger  [519 
carefullv.  and  saw  him  tbe  next  day,  ana  that 
there  were  no  blood  stalna  on  bim  or  hta  dotl^ 
log.  The  latter  tealimony  was  objected  to, 
yet.  as  there  was  evidence  tending  to  abow 
that  there  must  have  been  somelning  of  • 
struggle  between  the  deceased  and  ber  mnr^ 
derer,  with  tbe  probability  that  in  such  stmf- 
gle  blood  would  have  gotten  on  to  tbe  p 


errors  In  the  introduction  of  testimony,  Uat 
tbe  order  in  wbicb  testimony  aball  be  admitted 
la  largely  within  the  discretion  of  tbe  trtal 
court;  that  when  the  court  rules  correctly  that 
certain  matters  are  not  proper  subjects  of  crow 
examination,  and  at  the  same  time  noiifiea  tbe 
defendant  that  he  can  recall  the  wllneas  and 
examine  bim  fully  in  reference  to  those  mat- 
ters, and  tbe  defendant  fails  to  recall  the  wlt> 
neas  or  Introduce  hia  teetimony  thereon,  ft  b 
difficult  to  see  any  ground  of  complaint:  and 
further,  that  tbe  credibility  of  a  wltoeaa  eaa- 
not  be  impeached  ^  aaklng  ber  whether  aba 
has  not  baa  some  dimculty  with  her  huabaiid. 
Another  assigoment  of  error  Is  that  one  of 
the  Jurors  was  permitted  to  act  aa  interpreter. 
Tbe  record  dlscloaes  that  when  laoenbetger 
was  catted  as  a  witness  one  Frlta  Lomaz  wu 
awom  aa  Interpreter.  After  the  eiamlDalloa 
had  proceeded  a  little  while  defendant's  coun- 
sel suggested  that  the  Interpreter  waa  not  cor- 
rectly translaliog  the  answers  of  the  wiLnees; 
that  the  defendant  had  so  informed  him,  which 
statement  was  corrotwrated  by  one  of  tba 
Jurors.  This  Juror  was  asked  If  he  fully  on- 
deraiood  the  peculiar  dialect  of  the  German 
language  which  tbe  witneaa  apoke.  and  replied 
that  he  did,  whereupon,  wltb  tbe  content  of 
defendant,  he  was  sworn  to  act  as  an  inter- 
preter, and  tbe  subeequent  examination  of  tba 
witness  was  carried  on  Ibrough  him.  We  can- 
not see  that  In  this  any  substantial  right  of  the 
defendant  waa  prejudiced.  The  Juror  cer- 
tainly heard  all  that  tbe  wlinesa  stated,  and 
was  therefore  fully  prepared  to  act  with  (he 
*other  lurora  In  considering  bis  testlroo-[fiSO 
ny,  and  aa  hia  inter prela tion  of  the  wllnesa'a 
testimony  was  with  tbe  consent  of  the  defend- 
ant, tbe  latter  cannot  now  question  ita  pro- 

The  remalninc  aaslcnmenta  of  error  relate  to 
the  matter  of  Instruciioas.  It  appean  that  at 
the  close  of  the  testimony  the  defendant  pre- 
senled  a  body  of  instructions  In  twenty-two 
paragraphs,  and  aaked  the  court  to  give  them 

uses. 
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TnoDi  T.  Dtam, 


to  tba  Jaij.  TlMT  were  muked  ''refuted  u* 
whole,  except  u  given,"  end  the  odIj  exixp- 
tlof)  to  Ibis  reruul  wu  Id  Ibis  Isnguage.  "the 
defendant  excepts  to  the  reruul  ol  the  court  to 
KiTe  the  Initructloiis  requeated  by  the  defeod- 
ut,  being  numbered  1.  2,  8,  4.  S,  T,  6,  Q,  10, 
II,  JS,  18.  14. 16, 17,  21."  Buch  an  exception 
It  inaulBcleDttoconipelinexaoitDBtloDof  each 
Mpanta  InatruciioD.  It  1«  enoush  th«t  any 
one  of  the  series  Is  erroneons.  In  B«avtr  t. 
n^^.  09  D.  S.  46,  54  [28:  707.  708],  tbU  prs' 
dse  qnesUoD  was  pre«enl«d.  and  the  court  said: 
"The  entire  ser^  of  propoBltloD*  wu  pre- 
tented  at  one  request:  and,  If  an7  one  proDosf- 
Oon  was  unsound,  sa  exception  to  a  Tefusal 
to  charge  the  series  cannot  be  maintained  " 


,    untKtl    OIUMO,  ii>u  ij,  o,  XI  I 

SttepoH  Htm  i£  M.  7.  Co.  y.  Pace, 
86  [80i  887]. 

An  eianlnatton  of  Ibe  iwenty-tno  instruc- 
tions ahons  that  they  are  malolj  directed  lo 
tfaematrers  of  reasooatile  doubt,  presumption 
of  Innocence,  drcumstaDtlal  leslimnny,  and 
CoofesaioDs,  in  respect  to  which  the  court, 
while  not  using  the  language  of  counsel,  sutv 
ftaottally  eiprrased  the  same  proposiiions  In 
its  charge.  Of  course,  it  wasunderuo  obliga- 
tion lo  use  the  precise  loDfCuage  adopted  by 
counael,  and  it  it  full;  covered  iLe  ground  In- 
dicated by  the  requests,  it  is  sufflcieoL  One  of 
the  requests,  to  wit,  No.  21,  reads  ss  follows: 

"The  ioTj  are  Instructed  that  martial  dls- 
oord  and  quarrels  are  leleranl  to  prore  motive 
In  caaes  of  marilal  homicide,  but,  as  inslnnces 
of  such  qasrrels  are  very  numerous,  generally 
expending  tbelr  force  in  words,  such  proof  Is 
entitled  to  Mllle  weight,  unless  connected  In 
•onie  ^"f,*'*^  ^^  wound." 


S2i]  *Thls,  It  true  under  any  circumstances, 
was  obvlousir  Improper.ss  applied  to  the  facts 
of  this  case,  for,  «s  there  was  no  evidence  of 


were  to  ignore  all  (he  lexlimony  of  marilal  dis- 
cord and  quarrels  because  there  was  no  ex- 
press connection  shown  between  such  quarrels 
and  the  homicide. 

It  also  appeared  that  defendant'a  counsel,  at 
tbe  close  of  Ibe  cbanie,  excepted  as  follows: 

"Further,  the  defendnnt  excepts  lo  the  ei»- 
inic  of  the  instructions  to  the  jury  on  the  dcfl- 
all^on  of  tbe  word  'malice'  and  applicslion  to 
this  case,  as  beine  misleading,  confuslnc,  and 
not  correctly  statfng  the  law  as  applicable  to 
this  rase,  and  lendmg  to  InBueoce  the  jury  to 
Bnd  a  verdict  not  Jusilfled  by  the  evidence  In 
thU  case. 

"The  defendant  excepts  to  the  giving  of  the 
loalruction  of  the  court  to  tbe  jury  on  tbe 
question  of  murder  lo  tbe  second  degree,  as 
not  bclngjustlfled  bj  tbe  CTidence  and  tending 
to  mislead  and  confuse  the  jury  and  cauao 
them  to  render  a  verdict  not  sustained  by  tbe 
evidence  to  this  case. 

"The  defendant  excepts  to  the  Instruction  ot 
the  court  to  tbe  jury  la  deflning  deliberation, 
U»tT.8. 


that  the  sama  doea  not  properlf  and  legallj 
define  the  meaning  ot  tbe  words  used  lo  the  i^ 
dictmeut  In  this  case. 

"Tbe  defendant  eic«pta  to  the  inatructloii 
of  the  court  to  tbe  jury  In  the  deflnitioo  and 
meaning  of  premeailatlon.  as  misleading  and 
not  correct,  as  charged  In  the  Indictment  In  tbla 

It  may  well  be  doubted  whether  these  ex 
cepilons  are  sufficiently  specific  to  call  tbe  at- 
tention of  the  court  to  the  precise  mattera  com- 
plained of.  Bmmt  v.  Taglor,  U8  U.  a,  46.  5S 
m-.  797.  708],  In  which  this  court  observes: 
''It  Is  not  tbe  duty  of  a  judge  at  tbe  circuit 
court,  or  of  an  appellate  court,  to  analyze  and 
compare  Ibe  requests  and  the  charge,  to  di^ 
cover  what  are  the  portions  thus  excepted  tOw 
One  object  ot  an  exception  is  to  call  the  atteo- 
tloD  of  the  circuit  judge  to  the  precise  point  as  to 
which  It  Is  supposed  be  has  erred,  that  be  mar 
then  and  there 'consider  it,  and  give  new[K22 
and  dlffeteut  Instructions  to  the  jury.  If  In  bis 
judgment  it  should  be  proper  lo  do  so."  Allit 
V,  tTmttd  SCala.  155  U.  8.  117  [3B:  Bll;  A'rw- 
poit  Seirt  <t  M.  V.  Co.  v.  Pacf.  158  U.  8.  36 
139:  eS7].  Bui  if  they  are,  we  Qnd  nothing  In 
the  charge  of  the  court  in  respect  to  thoaa 
matters  which  can  be  deemed  erroneous. 
This  was  tbe  definition  of  malice:  "The  term 
'malice'denotes  a  wicked  Inlenllon  ot  the  mind; 
an  act  done  with  a  depraved  mind  and  altend- 
ant  with  circumstances  wbicb  indicate  a  wil< 
ful  disregard  of  the  rights  or  safety  of  others 
indicates  malice.  HaHce  aforethought  Is  auch 
wicked  intention  of  the  mind  previously  en- 
tertained." Evidently,  there  is  nothing  In  this 
of  wbicb  tbe  defendant  can  complain.  1 
Bishop,  NewCrim.  Law, g420.  Following  thia 


mslice,  and  discussed  them  at  some  length, 
but  we  find  nothing  in  such  discussion  wbicb 
Is  not  supported  by  accepted  deflnitions,  or 
which  In  any  manner  would  tend  to  the  preju- 


the  question  of  murder  In  Ibe  second 
degree,  the  accuracy  of  tbe  Instruction  Is  not 
quesilnned.  and  that  It  was  proper  to  give  one 
has  been  already  determined  by  this  court.  In 
Hept  V.  Utah,  110  O.  8.  674,  M2  [!e:263.  2681, 
it  was  said:  "It  was  competent  (or  the  judge, 
under  the  statutes  of  Utah,  to  stale  to  the  JU17 
'all  matters  of  law  necessary  for  their  informa- 
tion,' and,  conseauently,  to  Inform  Ibem  what 
those  statutes  denned  aa  murder  In  Ibe  flrat  de- 
gree and  murder  in  tbe  second  degree,  Utah 
Laws  1878,  p.  130;  Utah  Code  Grim.  Proc. 
g§  283.  284," 

As  to  tbe  other  matters,  we  do  not  find  in 
the  charge  any  separate  definition  ot  the  terma 
"deliberation"  or  "premeditation."  PrcbsWy 
counsel  referred  to  the  statement  that  such  de- 
nigration and  premeditation  need  not  exist  for 
any  fixed  period  of  time;  that  it  Is  enough  that 
ibey  were  formed  before  Ibe  act.  This  Is  tbe 
accepted  law.    2  Biabop,  New  Crlm,    Law, 

g7a&. 

Again,  tbe  verdict  was  returned  on  Oclobet 
31.  On  November  3  counael  for  defendant 
came  Into  court,  and  sought  to  save  other  ex- 
ceptions lo  the  charire.  Tbe  court  noted  thoaa 
'  ioeptiona  but  declined  to  make  any  [S93 
34B 
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S2S  SuPBBVE  ConaT  of  t 

nilloff  nn  tbem.  ObTtoutly,  tbey  v«te  loo 
late,  mehigan  In:  Bank  v.  Kldred.  148  U. 
8.  293.  298 '88:162,  163]. 

Thew  are  all  tbe  errors  asKlgned.  We  And 
nolliiDK  in  the  record  of  which  the  defeodanl 
ban  auf  lust  complaiot,  aod  Ihetefore  Uie 
judgment  u  afflrmed. 

GEORGE  L.  WHEELEB.  F^.  in  Err., 

UNITED  STA.TE3. 

(S«e  B.  C.  Reporlert  ed.  BS3-53t.) 

Buffleienq/  of  indictment — ovtrruling 
—infant,  whtn  wmjieltnt  at  a 
qualifiealu>ni. 


DOT  cltlwD*  Of  tba  indUn  territory.  luDdnitlr 
kllesn  that  tlMj  were  not  clticeDi  of  any  Indlui 
ttlhe  or  aalloD. 

1  OTerrullnB-  B  motlDD  for  a  new  trill  ta  not  ••• 
ttgnable  u  error  fa  Chia  court. 

&  There  1b  ho  preclw  ige  vhlob  determloea  tbe 
queatlan  of  competencr  o(  an  Infant  ■■«  -vltncee; 
thia  depends  OD  Ibe  oamdty  and  IntelllBttbve  of 
the  child,  and  bM  appreciation  of  tlie  dtSeraoa* 
betveen  iruUi  aod  falaebood.  aawellaa  <tf  hU 
duty  to  tell  tbe  former. 

1  A  boTnearlyflveandabalf  rear*  oldkooiap*- 
tent  aa  a  witoesa  on  a  trial  tor  mard«r  to  (otlfy 
tolbe  homicide,  which  took  place  wbeo  tiewwa 
little  leaa  Ihao  five  rears  old.  If  It  appears  troa 
hlaeiamlnailoD  ttaathe  lalntelllBeDt,  and  under, 
ataniis  tb«  dlffersBce  lietween  truth  and  falie. 
hood,  and  the  cooaequencea  of  telilnR  tbe  Utter, 
and  also  what  1*  required  by  tbe  oetb  whloh  h» 


(leitrinlnet^^iHMnicCton  of  child;  revlcu  iff  de- 

A  child  under  twelve  yeore.  who  know*  the 
nature  of  an  oath,  may  be  a  wltn».  rouns  r. 
Slnunhterford,  11  Uod.  Ssf. 

A  child  betwteo  ten  and  eleven  la  competent. 
G I  rcns  V.  Com.  t*  Onitt.  B^O. 

In  RtHte  T.  Lattln.  £9  Conn.  8S9,  a  coDvlctlDn  wu 
rii'iHinol  on  tbe  evidence  of  a  child  nlneyenra  old, 
uncorroboruted  aa  to  tbo  principal  rai^t. 

It  over  toiineen  the  prei>ump>i<iii  la  ibat  he  !■ 
oomiietcnii  tf  under  tbat  ane,  tbe  presumption  Is 
Otherwise;  and  tt  mint  be  removed  before  be  can 
be  BH'orn.    People  v.  BemHi.  10  Cal.  80. 

Dnder  the  Indiana  siatuie  a  cbllrl  ia  competent  If 
over  ten  years  old  whether  be  undcralands  tbe 
nature  snd  obllmtlona  of  an  oath  or  not.    Uolmea 


If  a 


1.  14T. 
infant  be  of  the  axe  of  fourteen  yenrah 


but  If  under  that  at{o  be  may  be  Bwom,  It  It  ap- 
piiur  tbnt  lie  ba<b  a  compoleut  (tiacretion.  £  Hale, 
P.  CE78. 

Ilierule  at  the  prewnt  titne  ti  that  a  child  Is 
cniopclent  to  lestffy  If  be  underaiands  the  nature 
andobll»atlnn  of  an  oath.  PlBnaido  v,  Etate,  SS 
Ark.  K:  FItate  v.  Dnherty.  S  Orert.  BO;  Davia  r, 
Btnte.  81  Neb,  UT.  Hoist  v.  Biate.  Z]  Tex.  App.  t.  60 
Am.Kep.TTO;    Oliver  T.  Com.  77  Va.  SSO, 

If  a  child  appears  to  poBstaa  a  sutBclsnt  aenae  of 
tbe  daoser  and  wickednesa  Of  false  aweartng  he 
may  be  a  wltnesa.  no  matter  what  bis  aiie.  Com.  r, 
BuiohlDson.  10MBn.£a. 

A  boy  ten  years  old  will  be  permitted  to  testify 
if  he  states  that  be  baa  been  tauBbt  that  It  la 
wrong  to  tell  a  lie  and  that  he  knows  It  ta  wronir 
not  to  tell  the  truih  and  that  there  Is  aotne  punish- 
ment to  be  admlnlBtered  when  a  witnesa  swears  to 
tell  the  truth  and  does  not.  People  v.  Utizey.  n 
Hun.  £3. 

That  a  boy  thirteen  years  old  doea  not  know 
what  will  be  dona  with  him  m  oase  he  doea  not  tell 
Che  truth  will  not  prevent  hla  lielnr  a  witnesa  If  he 
fully  undaratanda  the  difference  belwenn  truth 
aud  (nisebood  and  oompt«betiila  the  orthodox  idea 
«t  future  reward  and  pnnlabmenL  Panln  v.Btate 
fTrx.i  ao  8.  W.  Rep.  UMT. 

When  dlaouHlnr  the  qusllllcatlons  of  a  cbild 
elerea  years  oldi*  ■  wltoess.  the  court.  In  Btata  t, 
ReddlwitoQ  (S.  D.iOt  N.  W,  Rep.  110,  says  no  witness 
It  required  to  be  able  or  wDlinp  to  dMouas  with  tbe 
court  or  oouneel  either  the  fact  or  OOndltloD  of  tbe 
tutai«itate.  Helsonljtequired tobeabietodla. 
tlnsulah  tba  morvl  differenoa  between  d«htand 
wronr.  and  wb«ntbelawMiy«b«iiiu  -  - 

SM 


the  obllRBtiOD  of  an  oath  It  means  only  that,  po» 
ceasing  such  ability  to  dlatluKulsh.  he  understands 
that  bis  position  as  a  wltntM  Impose*  on  him  the 
moral  and  lexal  duty  to  tell  only  what  ia  true. 

A  child  tvelve  years  old  who  t«etin«e  that  he 
fcnowB  it  is  wronK  u)  tell  ■  He  and  that  if  he  tells  on« 
he  will  be  punished  by  law.  but  doea  not  know 
what  punishment  will  be  Inflicted,  Is  competent. 
Parker  v.  Btate  iTei.)  21  9.  W.  Hep.  KH. 

A  child  ten  yean  of  aire  whoae  eiamlnatlon  on 
hli  iHiir  dire  dlsclosea  thai  be  Is  technically  guaU- 
Uod.  and  whose  DOSweiB  to  tbe  questions  pro. 
pcundert  to  blm  t>y  tbe  counsel  are  unusually 
briKbtand  intellisenL  Is  a  proper  witness.  Terri- 
tory V,  De  Gutman  IN.  M.J  42  Pac.  Hep. 88. 

That  the  child  uuderBisods  tbe  nature  of  an  oath 
need  not  l*  made  to  afflrmatively  appear  under  a 
statutory  provisloD  that  children  shell  twluoampe- 
tent  It  under  ten  years  of  esc  who  appear  to  be 
Incapable  of  reoelF log  lust  Impressions  of  the  facta 
respecting  which  they  are  ezamlued  and  of  relating 
them  truly,  tl  the  evidence  idven  by  It  shows  that 
Itlscspableotdolngtbese  things.  Btate  T.  Doug. 
las.  13  EuD.  en. 

Tbai  a  child  doeanotundentand  the  nature  of 
an  oaih  will  not  eicludo  ber  If  she  understanda 
that  penalties  are  attached  lo  the  crime  of  perjury 
and  seems  to  hare  the  moral  perception  of  en 
areraye  girl  of  thirteen  yean,  UoAmoie  v.WiIey, 
tS  III.  App.  ait. 

Aobild  whostatea  Ibar.sheknowalt  Is  wrong  to 
tella  lie  and  that  If  she  telts  lies  she  will  go  to  hell 
and  that  if  she  telb'tbe  truth  she  will  go  to  Heaven 
Should  be  permitted  to  teatlfy  allhough  ttn  Is  not 
asked  as  to  ber  knowledge  or  belief  iDaSunrema 
Being,  a  rewarder  of  good  and  erlL  Grimes  r. 
State  I  Ala.)  IT  So.  Bep.  ISi. 

A  child  four  years  of  age  la  not  Incompetent  to 
teatlfy  by  reason  of  anyruleof  lawwhfohexclniJea 
him.  Whetbera  ohUd  above  that  age  ia  oompcitent 
to  teatlfy  depends  uiMn  his  totelilgenoe,  whtoh  la 
to  be  determined  bytbetrtalooartby  eiamlnatton 
of  tbecbUdlnoourt.  Stats  t.  Jnneau,  BS  Vti.  IM^ 
>t  L.  B.  A.  asT. 

A  child  who  aUtea  that  she  wonld  go  to  ]all  tf  aha 
told  a  lie  and  t«  bell  when  she  died  sulBciently  ud- 
derstands  the  nature  of  an  oath  to  be  permitted  to 
testify.  Comer  V.  Bute  (Tex.  Crtm.Ap|ioS)  aw. 
Rep.  H7. 

A  child  seven  years  and  ttx  months  Old,  altbouA 
•be  states  tbatshe  doea  not  understand  tlw  nature 
of  an  oath,  b  oompeteni  tf  she  andarstauds  that  If 
Bbedoeanottalltbetrulta  aba  will  be  whipped  and 
that  It  is  wrong  to  tell  snythbiff  that  litKittruet  It 
it  appeals  that  she  Is  vary  intelligent,  and  tmder- 
•tanda  fully  what  riia  la  talking  at>ont,uid  tbe 
16B  C.  8. 
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TN  EBRORto theClrcnhOoort  of  tha United 
X  Bute*  loi  ihe  Kwlcm  Dlurict  of  Tezu  to 
nrtew  «  Judgment  of  ih.i  court  idJudglciK 
ticorge  L.  WBe«l«r  guUlj  of  tbe  crime  of  mur- 
der.    Afflrmtd. 

Tbe  ikcta  ere  ttated  Id  the  oplnloo. 

No  couiimI  for  plalDilIf  in  error. 

Mr.  Edward  B.  WUtBar,  AxistaQt  At- 
tonM;-Oeneral,  for  defeodut  In  error. 

Hr.  Jvttitt  Brawn-  delivered  the  opinion 
of  tbe  court: 

Od  J*nutrj  3,  IBBS,  George  L.  Wheeler  wu 
bf  the  drcuft  court  of  the  Uolted  Stsiet  for 
lb0  eastern  diitrict  of  Teiu  adjudged  guilty 
<■(  the  crime  of  murder  and  Kntiiaced  to  M 
bUKed.  WbereupoQ  lie  aued  out  tbit  writ  of 
«Ror.  Three  error*  are  alleged:  Firet.  Ihal 
Uw  indicliDent  Ie  fatallr  defectlTe  in  failing  to 
Allege  tbat  the  defendant  and  ihe  deoeaeed 
were  not  citlieut  of  any  iDdlan  tribe  or  oatloD. 


It  chargea  "that  thej  were  not  Iduibdi  [024 
Dordtiicna  of  the  Indian  lerrltory.  ThepredM 
quetlion  was  presented  to  Wutmonland  t. 
United  Statu,  1M  U.  8.  545  [39:  £C»1,  and 
under  tbe  autborit;  of  that  caae  thii  Indlct- 
ment  must  be  held  eulBcient. 

Another  contention  ie  Ihst  the  court  erred  in 
overrullDg  the  motion  for  a  new  trial,  but  euch 
action,  aa  baa  been  repeatedlj  held,  ta  not  aa- 
slgnable  as  error.  Moorev.  United  StataiMiO  U. 
S.  67  [87r  8M];  IlaUer  w.  United  State*.  160  U. 
B.  91  187:  1010];  Blil*  y.  United  Slate*.  1G8 
a.  8.  SOS  [36:  726]. 

The  remaining  objection  ii  to  (he  action  of 
Ibe  court  in  permilling  Ibe  eon  of  the  decea«ed 
to  testify.  The  homicide  took  place  oa  June 
12,  18M,  and  tbU  bo;  waa  Sve  years  old  on  Ihe 
Sib  of  Jul;  followioK.  Tbe  case  wu  tried  on 
December  21,  at  which  lime  he  was  nearly  fire 
and  a  halt  yean  of  age.  The  boy,  in  reply  to 
.  qneetlona  put   to  him  on  hia  toir  dirt,  aaid. 


dHareaoe  batweeu  ilcht  and  wront.  wmiama  t. 
Uplted  Btatca,  B  Watb.  h.  Bep.  <ffl. 

la  Wblt«  T.  Com.  11  Ej.  L.  Bep.  tfl.  It  li  itated 
ttettbelntelUrenoeoftliewlUMeala  the  true  teat  ot 
«DDpet«Dcr.aDd  thatmnH  be  detennlned  br  tbe 
«ourt.  A  dbiia  maj  be  Ignorant  at  God  and  the 
•tU  oI  IrlDB.  and  of  (be  puoWiinent  preacrlbed 
tbenfor  both  here  and  beieatter,  and  jut  have 
auOoieDt  IntelltMnoe  to  truthfullr  namie  faeta 
te  wbloh  hta  attentloii  li  directed. 

The  oompetencr  of  a  oblld  to  be  a  wltne«  de- 
paoda  upon  tbe aenie and  reaton  be  entertains  or  the 
danger  and  Impiety  of  falaehood,  and  It  lucb  sense 
«an  tie  colleoted  from  hli  aniirBi*  It  sbould  be  ad- 
Bilttedj  otberwlae,  rejected.    State  t.  Iforea,!  Ala. 

tn. 

Chlldi«n  ol  aaj  eve  mar  be  examined  npoa  oath 
ttoapableof  dtitlnvutjblng  between  jrood  and  evil 
and  [KMseaaInc  lulBolent  knowledKe  of  tbe  nature 
and  conaequenoea  of  an  n«lh.  Wade  ▼.  Stale.  50 
Ala.  1st. 

When  tbe  eiamtnstion  of  the  clilld  dlaoltaea  a 
Terj  intaliiteat  eotnpiebenalon  nn  her  pan  of  tbe 
(aet  tbat  falaetiooil  Is  not  oolj  wrong  but  will  be 
aeretelr  punished  In  tbe  future,  she  Is  competent  to 
teeUfr  It  at  tbe  same  time Bbe  shows  no  IniellMtuat 
OI  moral  deHclena?  suBlelenc  to  dlequaUfy.  Ho- 
GuSt.  State,  n  Ala.  ui. 

Under  tbe  Mtseourl  statute  children  under  ten 
rear*  are  excepted  from  tielng  witnease*  who  ap- 
pear Inoapable  of  reoelTlDi  }uat  ImpresalonBOI  taols 
^ectkng  wblcb  ther  sreexamloed.orof  relating 
mtn^.  SlateT.8canUo,UMo.BM:  Brasheaia 
T.  Weatera  IT.  Teleg.  Co.  4S  Ho.  &pp.  UB. 

Wbeu  It  Is  shown  tbat  a  cblld  la  capable  of  re- 
eelrlnr  oorreat  Impreadoiu  of  tbs  facts  snd  relating 
tbem  truly.  It  1*  compsieal.  CWlmui  T.  8L  Loufs 
Bridge  *  T.  Co.  U  Ho.  App.  BBl 

Coder  the  Texss  statute,  cblldreu  wbo  appear 
not  to  pcsecii  aulBclent  Intelllgenoe  totelale  trane- 
■otlons  with  reepeet  to  which  EhejarefntenoKated. 
or  who  do  not  understand  the  obllKatlons  of  an 
oath,  are  not  competent.  Ake  t.  Btate,  8  Tex.  App. 
IB,  ■  Am.  Rep.  SSL 

IttsfaaenHal  that  tber  ebonU  poeaesa  satBcleut 
hueUlgeooe  to  receive  Just  Imprenriona  of  tbe  facts 
raipwjuog  whlcb  they  are  to  be -eiamlned.  sun- 
dent  capaoltr  to  relate  tbem  ooircelly,  and  lulB- 
dent  Inatractloa  to  appreciate  the  nature  and 
abllgaUanotanoach.    People  t.  Bemal.  ID  Cal.W. 

U  the  ehlld  comprabenda  the  oblbntlons  of  id 
eMh  and  believes  tbat  any  deTlatlana  from  the 
Imth  while  under  oath  will  be  folio*  ed  by  appro- 
^1aiapanlBhmeQt,beleaompeteD(.  Black  well  t. 
•tela,  11  lod.  IM. 
lU  V.  S.  IT,  a.  Book  40 


IE  It  enough  for  mere  oompetency  If  tbey  know 
the  OBtura  of  an  oath.  And  whelber  they  bare 
Buch  knowledge  ts  to  be  determined  by  the  court, 
and  not  by  tbemseivea.    Hoore  t.  State.  IS  Qa.  we. 

A  cbtid  eight  yeaiB  oM  who.  after  being  In- 
atrucled  by  tbe  crier  aa  to  tbe  nature  of  aa  oath. 


A  ehlld  who  gires  remarkably  intelligent  teetl- 
muny  Is  properly  admitted,  who,  when  asked  what 
would  t>ecome  of  him  if  he  sworn  to  a  Ue,  answered: 
"Tbe  had  mao  will  get  me."  Logiton  y.  State,  3 
HeiatUI. 

An  IgDOraut  colored  child  thirteen  or  toorteeu 
yeais  old  wbo  stated  tbat  If  the  swore  loalle  tbe 
would  ICO  to  tbe  bad  world  wts  held  to  be  oomp^ 
tent.    Ylnoentv.  Btate,aHeitk.I!a 

In  Draper  v.  Draper.  BB  III.  IV.  a  child  wu  held  to 
be  oompelent  who  stated  that  she  undeiMood  tbe 
nature  of  an  oath  and  tbat  if  she  did  not  twear 
tbe  truth  she  would  get  into  bell  Are. 

A  boy  twelve  yean  old  wbo  bad  nei-er  besrd  of 
God  or  the  devU.or  of  heaven  or  bell  or  of  tbe  Bible, 
and  bad  DO  Idea  of  what  became  of  tbe  good,  or  of 
the  bad,  alter  death.  It  not  a  oom  petent  wlineaa, 
although  be  had  tkeard  that  the  bad  man  caught 
those  who  lied.  Stale  v.  Belton,  M  B,  a  US.  H  Am. 
Rep.ZU. 

Tbat  tbe  clilld  stated  tbat  abe  did  not  know  what 
Qodor  the  iawa  of  Itie  country  would  dote  her  If 
■he  swore  taleety  la  not  suJBctent  to  warrant  a  re. 
verul  of  the  Judgment  beeause  her  evidence  waa 
received.    DavldaoD  T.StBte.aiTei.UB. 

A  fourteen-year-old  t>oy  who  atated  that  he  did 
not  know  what  would  be  done  with  him  If  he  lied, 
knew  that  It  waa  wrong  to  lie  but  did  not  know 
that  be  would  be  punished  for  It,  hat  not  tbe  requi- 
site capacity  tabeawlinea.  UoKolton  v.  Btate, 
RS  Ala.  ML 

Where  the  Child  had  never  heard  of  heaven  or 
belU  or  Qod  or  the  devU.  and  thought  the  would  be 
sent  (o  lall  If  she  swore  to  a  lie.  but  did  not  know 
that  ibo  would  be  otherwise  punistmd,  the  wss  held 
to  be  Incompetent,  altbounb  over  eleven  yean  old. 
Beason  v.  State.  Tt  Ala.  ISl. 

A  girl  nine  yean  old  la  Incompetent  where  she 
aald  she  did  not  know  what  tbe  Bible  was;  had 
never  been  to  church  but  once;  did  not  know  what 
book  It  wat  she  laid  her  hand  open  when  twom; 
had  heard  of  Qod.  but  did  not  know  wbo  It  wee; 
would  be  put  In  Jail  It  sbe  swore  to  a  He,  but  did 
nut  know  tbat  she  would  be  puntabed  in  the  other 
iworld.  Ckrterv.  State,  ta  Ala.  H,U  Am.  Bep.  1. 
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Sit  annum  Coubt  ov  nm  Uhitbd  Statu.  Oct.  Tmir, 

among  olherthtiigatfatt  be  knew  tfaediffenDCe  |  uked  wliat  thev  would  do  wltb  tatmfai  court 
between  the  imlb  and  a  lie;  tbat  If  be  told  a  If  he  lold  a  He.  he  replied  that  Ibe;  would  put 
lie  tlie  bad  man  would  get  him,  and  that  he  htm  la  jalL  He  also  said  that  bU  motbet  bad 
■viae  going  to   tell   tbe  trutb.     When  farLher  J  told  him  that  aiorning  to  "tell  no  lie,"  and  to 


Tbe  Ducstloo  of  competeaor  Is  for  the 
People  T.  Denial,  10  Ckl. at. 

But   after   tbo   wltoeM  baa   been  admitted,  hla 
credibility  Ir  lor  tbe  ]ui7.    State  v.  Le  Blai 
Treodw.  CooaL  BU.  B  Bnv.  83*. 

Inquiry  must  bemadebr  (hejudse 
ttae  capacitj^of  Bcblld  under  fourteen,  aad  Itaad- 
minlon  or  rejection  depends  upon  hla  aound  dts- 
erellou.  State  v.  Blctile.  IS  I^  Ann.  327,  St  Am. 
Bep.  100. 

When  B  cfaUaiB  produced  aa  a  witness  it  is  the 
dutyOfUieJudKeloeiamloeblm  without  tbe  inter- 
feranoe  of  oounael  tunbet  tbao  tbe  ]ud^  mar 
obooes  to  allow.  Carter  t.  State.  OB  Ala.  U,  3S  Am. 
Bep.  4. 

Tlie  determination  of  tbe  fltneat  of  ■  eblld  to 
be  a  wltneas  must  be  made  la  publlo  and  br  tbe 
court,  and  It  la  revenlble  error  lo  send  a  cblldlnto 
an  adjoining  room,  under  cbarge  of  a  committee. 


for  tl 


■   atne 


upon  tbeir  report,    tiimpson  T.State,  SI  Ind.  90. 

It  Is  Improper  for  the  luige  to  examine  him  prl- 
Tateiy  to  aacertaln  bla  Stneea.  Slate  v.  Uorea.  S 
AIlZTB. 

A  defendant  may  Insist  tbat  eiaminatioa  be  In 
bla  preaence.    People  v.  HcNalr.  SI  Wend.  606. 

lie  trial  may  be  adjourned  tbat  tbe  witness  mar 
be  Instructed.    Com.  v.  Lynea,  US  Haas.  57T.  56  Am, 

But  in  Taylor  v.  State,  tt  Tex.  App.  130,  68  Am. 
Bep.  US.  tbe  court  held  It  to  be  erroneous  lo  admit 
a  sirl  eighteen  jemn  old  totfaUry  after  she  bad 
been  ouoe  re]eote>d  and  bad  then  been  taken  to  the 
anae  ol  tbe  prosecuting  attorney  and  lostruoled 
as  to  the  niiture  and  □bllgailoa  of  an  oath  and  tbe 
pu  alab  meat  tor  ita  rlolatiou. 

The  fact  tbat  tbe  child  was  hold  to  be  locompe- 
tentand  excluded  at  the  Hist  trial  wlU  aotpiSTent 
tta  testlfylnfFat  tbe  aeoood  trial  of  the  same  case 
if  he  then  provea  bimeelf  lo  be  compet^oL  Kelly  v. 
Blate.7tA1a.».M  Am.  Rep.  123. 

And  It  Is  no  objection  tbat  tbe  instruction  was 
recelTOd  of  ter  tbe  last  adjournment  If  the  cblld  la 
found  lo  be  compeuml  at  tbp  time  she  ii  so  oalled. 
Com.  V.  Lyaea,  llZHaas.  GT7.  M  Am.  Rep.  TOe. 

Whether  or  not  tbe  judice  should  Instruct  the 
Child  blmself  la  not  clear.  Such  a  course  has  tmeu 
faeld  to  be  proper.  Jenner's  Case,  S  City  Hall  Bee. 
UT:  Carter  T.  SUte,  ea  Ala.  St,  SSAm,  Bep.l. 

But  It  baa  also  been  held  that  it  is  not  error  for 
the  court  to  refuse  lo  Instruot  In  luch  matCeta. 
Jonea  y.  People,  6  Park.  Crlm.  Bep.  U8. 

The  fact  that  tbe  eblld  Is  to  be  put  under  oath  or 
atSrmallOD  must  bebrougbt  to  hlaatleoUon  sobs 
to  determine  whether  or  not  be  undeiatands  Ibe 
baarlnaand  elfeat  of  tbe  proceeding.  Hughes  T. 
Detroit,  Q.  H.  &  N.  K.  Co.  W  Hlcb.  10. 

Tbe  evidence  cannot  be  permitted  to  be  obtaloed 
from  fuch  witneasea  by  monoeyllablc  answen  to 
leadlDB  queatlODS.  Coon  v.  People,  M  HI.  SOS,  IB 
Am.  Rep.  £8. 

Tbe  Judgment  ot  the  trial  court  u  to  the  Buffl. 
elenoy  of  tbe  proof  to  satisfy  tbe  court  of  tbe  ability 
of  the  witness  io  understand  tbe  nature  ot  an  oath, 
and  of  tbe  poasesMOD  ot  suffldeut  intelligence  to 
testify  in  tbe  case,  oinnot  be  reviewed  by  the  ap- 
prUateoouTt.    Com.  v.  Uulltna.  BAllen,  ne, 

Tbe  competeocy  of  a  wltDees  ai  to  age  dcpende 
Vpon  bla  leaaon,  IntelUgenoe.  Judgmeut,  oapaolty. 
■od  uuderstandlDtt.  whiob  are  all  matters  of  fact 
tobeleft  to  the  diaoretloD  of  the  Judge  and  Jury. 
Bute  V.  Denta.  IS  lA.  Ann.  120. 

TbeappeJIatoooartwlU  not  tntarfere  If  the  trial 
Judge  ooncludna  that  ihe  cblld  la  oompeteot,  lu  tbe 
24« 


abarnoe  of  a  clear  abuao  of  dlacretioa.    Waabbum 

V.  People.  10  Ulcb,  STl:  SUte  v.  Levy.  13  Ulnn.  IDS, 
XS  Am.  Kep,  mS;  Slate  v.  Scaolac.  58  Ho.  SOS;  SUte 
V.  Doyle,  lOT  Ho.  38:  Buck  T.  People's  Street  B.  B. 
L.  *  P.  Co.  44  Ho,  App.  55S:  S'ate  v.  Jefferson,  Tl 
Mo.  138;  Rldenbour  t.  Kaosas  acy  C^ble  it.  Co.  I  Of 
Uo.  288;  Brown  v.  Stats.  2  Tei.  App.  US;  Brown  v. 
State.  S  Tei.  App.  2X7:  fiurk  v.  Btate.  8  Toz.  App. 
841;  Taylor  V.  SUte,  22  Tei.  App.  Ml.  58  Am.  hep. 
BMi  Hawkins  v.  Stale,  27  Tex.  App.  285;  Slate  T. 
KdVBrda.7gN.  aeSO;  SUte  v.  Manuel,  U  N.  a  801; 
Bmltb  V.  Com.  86  Va.g2t:  Van  Felt  V.  Van  PelU  3N. 
J.  L.  XC:  Anooymoud.  3  S.  3.  L.  W;  Johnson  y. 
Slate.  81  Ga.  30:  Freeny  v.  Freeiiy.  80  Ud.  408. 

Tbe  appellate  court  will  pceaumc  Id  favor  of  the 
action  of  the  trial  court  lo  admlttlog  the  evidence. 
BlackwFll  V.  State,  II  Ind.  IW. 

A  fiudlug  of  tbo  trial  court  tbat  a  child  is  a  com- 
petent wiineas,  made  upon  competent  and  suffl- 
ctont  evidence.  Is  not  revlsable  In  ihp  appellate 
court.    State  v,  Sawlelle  IN.  H.I  iK  Atl.  Kep.  881. 

Under  tbe  New  York  Code  of  Civil  Procedure  It 
was  bcld  tbat  the  inal  court  did  not  abuse  Ita  dis- 
cretion lo  permitting  a  child  aevea  yean  old  lo  be 
sworn  and  give  tcatlmoay  Id  tbe  caae.  People  v. 
Smith.  88  HuD.  485. 

Under  a  statutory  provision  tbat  children  under 
ten  yean  of  age  sbould  not  be  oompeieni  wllneasea 
unlGAH  ft  appears  that  they  understand  the  nature 
and  obligation  of  an  oatb.  It  is  not  such  an  abuse 
ot  dlBcretlon  as  to  require  a  leveisai  for  the  oourt 
to  refuaeto  permit  a  child  to  testify  *bo  itatea 
tbat  be  does  not  know  wbat  a  falsehood  la  and  tbat 
be  did  not  know  wbat  It  meant  when  be  held  up 
hla  right  band  and  was  sworn  to  tell  tbe  trutb. 
Taylor  v.  Moarath  aud.iaS  M.  B.  Hspl  IflB, 

Where  tbe  cblld  has  been  examined  to  test  Ita 
competency  and  pronounced  oompelent,  it  must  be 
a  very  flagrant  case  of  error  lo  aathorlxe  the  ap- 
pellate court  to  reverse  on  that  ground.  Peterson 
T.8tate.4TGa.GS4. 

It  la  not  reversible  error  to  admit  tbe  eTldcnce  of 
a  boy  twelve  years  old  wtao  eppeanto  bare  the  un- 
detslandlng  and  Intelligence  common  to  tbat  age. 
State  V,  eeversou,  78  Iowa,  851. 

,  witness  Isadmltted  whose  eiamlDBtlon  shows 
such  lack  of  Intelligence  aa  to  make  her  otearly  In. 
competent  the  appellate  court  will  reveiae.  Wil- 
liams V.  State,  iS  Tex.  App.  Ufl. 

Id  JobuBOD  V.  Stale,  78  Oa.  7B,  Judgment  waa  re- 
versed for  pormltl  lag  a  cblld  all  years  old  to  tea- 
tify  wbers,  after  examination.  It  did  not  appear 
that  she  sufflcleotly  understood  tbe  ObUgatloD  Of 
an  oaib  or  Uie  punishment  of  the  law  ttnpoaed 
upon  lie  violation,  or  tbat  she  had  any  conoeptloa 
of  the  future, 

I  enable  tbe  appellate  oourt  to  review  tbe  ad- 

lon  of  BWltneaa  all  tbe  pertinent  teallmonr 

a  by  bim  upon  which  the  decision  was  founded 

I  be  lu  tbe  record.    Slate  v.  Jaoksoo.  8  Or.  lEB, 

New  York,  by  tbe  Code  of  Criminal  Procedure. 

1 892,  tbe  ertdenoc  of  a  cblld  under  twelve  years  of 

age  who  does  not  undeisiand  the  nature  of  an  oath 

may  be  received,  though  not  given  under  oath  In 

any  criminal  prooeedlnga.  If.  lu  tbe  opinion  ot  the 

court  or  magistrate,  such  cblld  la  poeseaaMl  of  suffl- 

clent  IntalllKence  lo  Justify  tbe  teoeptlon  of  the 

evirlenoe.    ButnopeteoDsballbabeldoroonTiotad 

of  au  offenae  upon  aucb  teatlmony  unaupported  by 

olber  evidence. 

Thla  also  is  now.  by  statute,  tbe  rule  in  England. 
Act  48  A  49  Ylot.  ohap.  SB,  1 1;  Queen  v.  Wealand.  L. 
R.  20  Q.  R  Dl*.  tB;  Eteg.  T.  PruDtey.MOox,  a  a  ML 
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reapoDW  to  a  qneatloD  ■•  to  what  the  clerk  wid 
to  blm,  when  he  held  up  hit  band,  be  an- 
■wered,  "Don't  you  tell  do  alory."  Other 
qneatlou  were  uked  u  (o  bU  residence,  bis 
lelatioufblp  to  the  deceased,  and  as  to  whether 
be  had  ercT  been  to  school,  to  which  latter  Id- 
qufry  he  reapOi)d«d  in  Ihe  negative.  As  the 
teatimoDT  is  not  all  piewired  In  ihe  record,  we 
have  belora  us  no  tnquirT  as  to  tbe  Bufflcieac; 
cf  the  lesiimon;  to  uphold  tbe  vetdlct,  aod  are 
limited  to  the  question  oE  tbe  competency  of 
this  witnesi. 

That  tbe  boy  was  not  by  reason  of  his  youth, 
U  a  matter  of  law,  absolutely  dlsquallfled  as  a 
wlluesr,  Is  clear.  Wblle  no  one  would  tbtok 
ol  calling  as  a  wltneaa  an  iofanl  only  two  or 
three  years  old,  there  is  no  precise  age  which 
determines  the  question  of  coiopeleocy.  This 
depends  on  the  capHcily  and  iatelltfcence  of  tbe 
child,  bis  appreciation  of  tbe  difference  be- 
twecD  truth  and  falsehood,  aa  welt  as  of  his 
duty  to  tell  tbe  former  The  decision  of  this 
525]quc8llon  rests  primarily  *nllh  (be  trial 
judge,wbo  tees  tbe  proposed  wiiness.nolicea  his 
oiaTiQer,  bis  appsreot  possession  or  lack  of  in- 
telligence, ana  may  resort  to  any  eiamlnation 
which  will  tend  to  disclose  his  capacity  and 
intelligence  as  well  as  his  ucderslamliDg  of  the 
obligations  of  an  oath.  As  many  of  these  mat- 
ters cannot  be  pholoRnipbed  into  tbe  record, 
tbe  decision  of  tbe  trlnt  judge  will  not  be  dis- 
turbed on  review  unless  from  that  wliicb  is 
?RBerTed  It  is  clear  that  it  was  erroneous, 
heae  rules  bare  been  settled  br  many  deci- 
sions, and  there  leems  to  be  no  oisseDt  among 
tbe  recent  aulborities.  In  Bei  t.  Bnuier,  1 
Leach,  C.  C.  199,  it  is  stated  that  tbe  question 
was  submitted  to  tbe  twelve  judges,  and  that 
tbey  were  unanimously  of  tbe  opinion  "that  an 
infant, though  under  tbe  age  of  seven  years.may 
be  Bwom  Id  a  crimlaal  prosecution,  provided 
■acb  tntant  appears,  on  strict  examination  by 
the  court,  to  posseaa  a  sufficient  knowledge  of 
the  nature  and  consequences  of  an  oath,  for 
there  U  no  precise  or  Died  rule  as  to  the  time 
wilbio  wbich  In  tan  la  are  excluded  from  giving 
evidence;  but  their  admissibility  depends  upon 
the  lenae  and  reason  they  entertain  of  the  dan- 
ger and  impiety  of  falsehood,  which  Is  to  be 
collected  from  their  answers  to  questions  pro- 
pounded to  them  by  (he  court,"  Bee  also  1 
Oreenl.  Ev.  S  »67;  1  Wbart.  Ev.  fig  388-400; 
1  Beat,  Et.  gg  15a,  166;  StaUv.  Juneau.  24 L. 
n.  A.  857,  88  Wis.  180;  Ridenhour  v.  Kanms 
City  OaMt  B.  Co.  103  Mo.  270:  MeGuff  v. 
StaU,  88  Ala.  147;  f^taU  v.  L«tg,  28  Minn.  104 
28  Am.  Rep.  67S;  Bamaton  v.  niaU.  3S  Tei. 
189;  am.  y.  MuUiot,  2  Allen,  296;  Ftterioa  v. 
Btate,  47  Oa.  524;  8taU  v.  Bdwatdt.  79  N.  C. 
•48;  BtaU  v.  Jaciton.  S  Or.  457;  Biackmll  v. 
etaU,  11  lad.  1M. 

These  principles  and  authorities  are  decisive 
b  this  case.  So  far  as  can  be  Judged  from  tbe 
not  very  extended  examination  which  is  found 
in  tbe  record,  the  boy  was  intelllceut,  under 
stood  the  difference  between  truth  and  false- 
hood, and  the  coniequeDces  of  telling  tbe  1b1- 
(er,  and  also  what  was  required  by  the  oatli 
which  he  had  taken.  At  an;  rate,  the  con 
trarj  doea  not  appear.  Of  courae.  care  must 
be  taken  by  the  triiil  Judge,  especially  where,  as 
ft8tt]liithla  case,  tbequesiion'isoneot  life  or 
death.  On  tbi  other  hand  (o  exclude  from  the 
1»  D.  8. 


'  witness  stand  one  who  shows  himself  capable 
of  understanding  the  difference  between  truth 
andlalsehood,  and  wbodoes  not  appear  to  hava 
been  almply  (Hught  to  tell  a  story,  would  soino- 
times  result  io  stsyiDs  tbe  band  of  Justice. 

We  think  that  uiider  Ihe  circumstances  of 
this  case  the  dbcloaures  on  tbe  toir  dirt  wera 
sufficient  to  Butborize  tbe  decision  that  the  wit 
ness  wss  competent,  and  therefore  (here  wai 
no  error  In  admitting  his  teailmooy.  Then 
being  the  only  quesiiona  In  the  record,  Uw 
Judgment  must  be  affirmed. 


STATE  OF  MINNESOTA  (No.  1). 

(Bee  a  C.  Beporter's  ed.  US-Ot.) 
Eiemption   from    taxation — ifinneiota   I 

dut  proetu  of  laa        "''     '    

eontUtutionatlavi. 


,  The  exeniptlon  fi 

OOHBI        ■        ■       ■ 


s  of  IsnOs  vnmtsd  \jf 


.  of  MlDDHulB.  to  akl  In  tbe  bulldlnror  rail, 
roads.  creat«l  by  tbe  terrtturlal  act  of  UET.  coa- 
tlDued  only  Dnlll  the  full  eqnttable  title  waa 
tnosferred    \>j    tl»    isllroad    OOmpanr,     and 

such  oompan)' could  DOt  thereafter,  br  nevleoU 
IDK  to  convey  tba  legral  tide.  postpODe  lodellnitalj 

I  A  decree  of  a  aompeieat  court  tliat  the  full 
equitable  title  to  lands  gianted  br  Ooancas  to 
Mlnaeeota  to  aid  la  buUdlcK  ratlroads  had  passed 
from  tbe  railroad  compan;  to  ottaeTB  rendered 
tuoh  lands  taxable  under  tbe  Htnnesota  aot  of 
leer. 

i.  TtieUlnoesots  statutefortaz&iKpropettjrwhlah 
bas  escaped  taxation  In  prior  rears,  barhiff  pre- 
scribed the  conrt  In  whtoh  and  tlie  time  at  whlOh 
the  various  coUeotloD  proceedings  etiaUba  taken, 
a  poUee  by  pnbllculon  to  sU  parties  Intercatad 
to  appear  and  defend  luniofentJr  answers  Um 
demand  of  dua  prooess  of  law. 

4.  The  dlSerenoe  In  the  mode  of  saswment  of 
property  which  has  esoaped  (aiatloD  In  prior 
years  from  the  genenl  niode  of  saMameat  of 
property,  ander  tlie  HlDneaoia  statutes,  doea  not 
deprive  Uie  property  owner  of  any  const Itutlonal 
rlBbt. 

.  That  an  aet  of  the  lenlslature  tor  ssiiailiii 
back  iBiea  on  property  oannot  beentorowlasta 
peiaooal  proi«rty  does  not  render  tlisactui^ 
DonSLlluUonal  as  to  real  property. 

[Mo.  81.] 
Argved  Oct.  16,  1895.    Decided  Xoe.  11.  1895. 
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•,  see  note  to  Scholey  v. 


emnptton  frnm  tozalton  vA 
tuA:  nol  Inijillcd,— see  note  toTuoker  v. 

e«  fllC<fa"tf  ofsessKl  ana  bsn 
(iai*,Beenote  toEnhlnev.  Tan  Aradole.XI:  <B. 

«  to  tai.  see  note  to  Dobtilna  r> 
Erie  County.  ID;  \Wi. 

At  lo  tale  of  land!  for  Utxantrtetec    . 
ilarule  nteaMarv,~»ee  note  to  Wlllianis  v. 
4:  SIS. 

At  to  wftm  an  tn^netlim  to  fsMrabi  Ihe  eOlUcHem 
falaxwtll  be  ffran(«d,see  noM  to  Dowa  v.  Cbk 


ovCoi)^ 


BuFHiMX  Coum  OF  TEE  Dhtud  Stath. 


IN  EBSOR  to  tbe  8npreDi«  Court  of  the 
SteU  of  HlDneMlB  to  review  ■  judftment 
of  tbuooartBgainitceriiiiD  Uodt  for  tbe  t«ze« 
for  iix  yenn  immedUtelj  preccdiog  the  aaftes 
menl,  ind  tbt^t  claimt  for  Uxes  for  prioryeai 
wen  bkired  by  tbe  stattite  of  tlmitatioDi,  1u 
•tilt  toitituted  by  tbe  Winona  &  St.  Peter 
Imai  GompaDv,  «g&fDat  Ibe  itate  ot  Hlnoe- 
■Ota,  to  review  tbe  procecdiogs  for  Ibe  aiaew- 
flWDt  and  collection  of  ibe  tniea.  AJIrnud. 
See  *am«  caie  below,  40  Hiua.  S13, 

Statement  tj  Mr.  Jiutiee  Brawar: 
Oo  March  8,  1807,  Congrcts   passed  nn  set 
01  Stat,  at  L.  196)  erantiDg  landa  to  Ibe  t«r- 
rltotr,  DOW  stale,  of  Hlnoeioia,  to  aiil  Id  tbe 


of  tbeae  lands,  Includ job  tboae  tu  cootroversy, 
totbe  Transit  Railroad  Company.  UIqd.  L&<ri 
1807  (special  MSiioD)  p.  17.  The  fourth  section 
of  tbU  act  profided  thnl  "tbe  lands  so  graoted 
•hall  besDd  are  exempted  from  all  taiationnD- 
tfl  tbe  same  shall  have  been  sold  and  conveved 
by  nid  compsny."  Tbe  Transit  Compsny 
failad  to  comply  with  the  conditions  ot  tbia 
act,  and,  thereafter,  by  an  act  paued  Harcb 
10, 1S6S.  all  III  risht*,  bencQIs,  property,  and 
fnncblses.  Including  the  exemption  at  tbe 
landa  from  taxation,  were  transferred  to  tbe 
'Winona&Bt.PeterRailroadCompaDy.  Minn. 
Ziawa  18S3,  p.  24S.  The  latter  company  ac- 
cepted the  transfer  and  grant,  and  proceeded 
to  build  tbe  railroad,  and,  a*  built,  tbe  Isnds 
were,  from  time  to  time,  certified  to  tbe  stale, 
and  by  tbe  state  deeded  to  the  company,  some 
of  tbe  lands  bdng  thus  conveyed  m  1868  and 
otbera  in  1H70  and  1871. 

On  October  81, 1867,  tbe  railroad  company 
entered  Into  a  contract  with  D.  N.  Barney 
and  others.    Tbis  contract  recited  Ibe  ad'    ' 


ment  and  selllement  of  an  Indebledneu  of  tbe 
companv  to  Barnev  and  bis  sssoclsles  for 
money  loeretofore  aOTaDced.  and  provided  lor 
payment  thereof  in  bonds  and  lands,  Nopar- 
ticular  description  was  made  in  tbli  contract 
of  the  lands  to  be  thus  conveyed,  but  only  a 

Eneral  reference  to  tbe  lands  as  those  included 
Ibis  congnaslooal  and  state  frraot.  Tbe 
plaintiff  in  error,  bavinj;  succeeded  to  Ibe 
right!  of  Barney  and  bis  sasociales,  sought  lo 
obtain  title  to  the  lands,  but  the  rallroaa  com- 
paoy  refused  to  convey,  whereupon  Id  187Q 
talt  was  Instituted,  which  terminated  March 
7, 1887,  Id  a  final  decree  of  tbe  circuit  court 
of  the  United  Stales  directing  a  coovevance. 

In  1861  (Uws  1881,  p.  84)  tbe  lefdslalure  of 
Minnesota  passed  an  act  providing  generally 
for  tbe  assessment  and  taiafloit  of  any  reel 
"^r  personal  property  wblch  bad  been  omitted 


of  Redwood  county  proceeded 
tax  these  lands  for  the  taxes  ot  past  vears.  In 
tbe  proceedings  Ibus  Instituted  the  plalnllfT  in 
errnrappearedanddefende<loD  the  around  that 
028]  tbe  Isnds  were,  "by  virtue  of  the  fourth 
section  ot  tbe  act  of  May  22,  1857,  exempt  from 
uxstlon  until  after  tbe  decree  of  DUrch  7, 1887, 
and  also  on  the  further  ground  that  the  act  of 
1881  waauDCODStllulionalin  talllnr  to  provide 
proper  Dolice  to  the  owner*  ot  the  property 
aoughl  to  be  awessed  and  taxed.    Tbe  proceed- 


<48 


lags  terminated  adversely  to  tbe  plaintiff  fa 
error,  and  it  Immediately  sought  S  lerkw 
thereof  in  tbe  supreme  court  of  tbe  Stale. 
Thst  court  directed  Judgment  lo  he  entered 
against  the  land  for  tbe  tsxet  tor  the  six  years 
Immcdialelyprecedingtbe  assenment.  holding 
that  all  claims  for  taxes  tor  prior  years  were 
barred  by  Ibe  statute  ot  limitations.  4U  Minn. 
S12.  To  levente  this  judgment  plalntlfl  In 
error  sued  out  thla  writ  of  error. 

3tr.  Junaa  A.  Tawnar  for  plaintiff  In 

Matn.  H.  W.  CUIda.  Attorney  Oeneral 
of  Miunesota.  and  Gtargt  B,  Edgerton,  for  de- 
fendant In  error. 


[innesola.  In  dlsiegard  of  section  10 
of  article  1  of  tbe  ConstitutioD  of  tbe  United 
States,  passed  any  law  Impalriog  the  obligatloo 
of  contracts?  And,  second,  Were  Ibe  laxpro- 
ceedlnga  in  violation  of  that  clause  ot  tbe'UIJi 
Amendment,  which  probiblis  a  state  from  de- 
priving any  person  of  property  without  due 
process  ot  fawT 

With  respect  to  ibe  flrsi  question.  It  maybe 
DOllced  that  siDce  the  grant  In  1862  to  theWI- 
Dona  ft  St.  Peter  Railroad  Company  Ibe  legis- 
lature ot  Ibe  slate  has  passed  oo  statute  Id 
terms  referriDg  to  tbe  lands,  or  allcmpting  to 
repudiate  or  break  tbe  contract  of  exemption. 
The  act  of  1S81  la  one  making  general  provi- 
sion for  putting  upon  tbe  tax  roll  all  lands  that 
have  escaped  taxation  in  prior  years.  Of  the 
validity  *of  a  statute  of  that  character— [529 
that  Is.  one  providing  generally  for  subjecting 
10  taiBlion  lands  thai  have  improperly  escaped 
taxation  In  prior  years— there  can  be  do  aertons 
doubt;  so  that  tbe  real  contenlloD  is  that  the 
taxing  officers  applied  this  valid  statute  lo 
lands  which  ought  not  to  have  been  subjected 
to  its  operation  by  resaon  of  a  prior  contract 
between  Ibe  state  and  its  grantee.  Does  this 
bring  the  case  within  tbe  conslitutkmal  Inhi- 
bition aealnst  a  stale's  passing  a  law  impairlDg 
Ihe  obligation  of  a  conlractf  Miuiuippi  ± 
M.  H.  Co.  V.  Rock,  71  U.  8.  4  Wall.  177  [18: 
3811:  8t.  Pan).  M.  d  Y.  R.  Oo.  v.  Todd  Coitntw, 
14S  U.  S.  !t:t2  [36:  1014];  HobiU  A  0.  R.  Oa. 
V.  TenneuM.  158  U.  8.  486  [88;  7S3};  Centnl 
Land  Co.  ^.LaidUy,  anU,  HI. 

Asaumlog,  but  not  deciding,  that  tbia  lawot 
1881.  ensctedsubsequenily  to  the  contract  cre- 
sted by  the  acts  ot  18S7  and  1869.  as  prscll- 
cally  applied  by  the  officers  of  tbe  state  to  the 
taxation  of  these  lands,  preaenl*  tbe  queitlOB 
of  a  vlolalloa  ot  tbe  coDSlltutlonat  iabibltion, — 
end  llie  cunlentloD  of  plaintiff  Id  error  (s  that 
it  does,  and  tbat  the  quesilon  was  distinctiv 
presented  to  tbe  stale  court  and  by  it  dectdeu. 
—we  are  of  opinion  that  the  Judgment  of  tbat 
court  was  correct,  and  that  It  mu&t  be  aiSrmed. 


"sold  and  conveyed."  PlaloIiS  in  error  In- 
sist!! tliBl  lbe!ie  words  extend  tbe  exemption 
until  tbe  lefnl  title  Is  conveyed,  which  waa 
not  done  until  tbe  decree  ot  1887.  Tbe  ataU 
court  held  that  the  exenipllon  was  cantlnoed 
only  unlil  tbe  full  equitable  title  was  traoa- 


WmoMA  ±  Bt.  Pxtxb  Lard  Co.  t,  HnnmoTA. 


mptio. 

_.       .       , ._  ..ntcoun 

to  Slatt  T.  WinoTta  £  St.  P.  R.  Oo.  21  AliiiD. 
472,  and  tbe  declalon  in  the  prescDt  caM  nu 
■implj  aaifBrmtnce  of  the  prior  nillDg.  See 
■Ik>  llroten  County  v.  Winoaa  A  Bt,  P,  Land 
Oe,  B8  MIdd.  SUT,  H&  Mion.  880. 

It  ii  ftrntlfBT  law  tbat  Statutes  exempting 
fnpttij  from  taiaiion  are  to  be  ilriclly  cod- 
■tiaed.  Bank  cf  Commeret  v.  Tennate.  104  D. 
a  493  [86:  8101;  Vieitbvrg,  S.  <t  P.  R.  Co.  t. 
5a010enni».  116  D.  8.  666  [28: 7701;  •  Yatoo  A 
Jf.  V.  R.  Co.  V.  nomi*.  138  U.  S.  174  [88: 802]; 


tliat  ttie  lands  sbotild  be  exempted  from  taz- 
■tlOQ  udIU  "sold  and  coDTeyed,"  added  that 
Id  coDsiderattOD  of  Ibe  grant  of  lend  and  olbrr 
fnucbisea,  tbe  railroad  company  sbould  pay 
fnto  the  treasury  of  tbe  lerrftoiy  or  state  Ibree 
per  cc-nt  upcD  all  tbe  grouearDlDRS,  and  that 
tbla  tbree  per  ceot,  wben  paid,  sboiild  be  In  lien 
of  all  tRxeinbalever.  Conatruinp  Iheentiresec- 
Uon,  tbesupreme  court  or  tbe  stale  beldtbat  the 
manifesl  object  nas  to  apply  tbe  full  valoe  of 
tbe  land  to  [be  conatniction  of  Ibe  road;  Ifaat 
wben  tbal  object  was  secured,  the  purpose  of 
the  exemption  ceased;  that  ft  could  Dot  bave 
been  Ibe  conteoiptalloii  of  Ibe  legislature  to 
iMVe  created  an  exemption  dependent  wholly 
upon  the  will  of  the  graolee  and  entirely  Irre- 
speclJTS  of  tbe  complete  accompHsbmenl  of  (be 
object  for  which  tbe  lands  were  graoled;  that 
tt  was  Dot  Id  be  expected  that  a  sate  could  be 
made  of  ibe  entire  bod;  of  lands  at  once;  tbnl 
sales  would  progress  slowly  and  from  time  lo 
time  as  pur«basera  could  be  found,  and  tbst  It 
would  obrlnusly  detract  from  the  valae  of  the 
jtrsDt  if,  while  holding  these  lands  ouly  for 
purposes  of  ssle,  the  company  was  compelled 
topisy  laxea  thereon,  but  that  wben  tbe  com- 

Guy  had  received  full  payment  for  Ibe  lands. 
Inlerest  in  tbe  matter  ceased,  and  the  pur- 
pose of  tbe  grant  was  accompliabed.  Il  could 
not  be  supposed  ibai  the  legislature  purposed 
lo  bestow  an  exemptloD  upon  purchasera  from 
Ibe  railroad  company.  Tbe  company,  nod  not 
its  gTHDlees,  was  Ibe  Intended  beneficiaiy. 
The  matter  of  exemption  was  belneen  it  and 
tbestaie.  It  was  lo  pay  three  per  cent  of  Its 
gross  carnines,  and  this  In  lieu  of  all  other 
taxes,  including  those  upon  these  lands.  No 
such  equivalent  was  sucgealed  as  hetwceo  the 

Ccbs^ers  and  the  state.  No  contract  of  any 
i  was  expressed  as  between  Ihem.  Rcfcr- 
nce  was  made  In  the  opinion  to  Carroll  v. 
Bagord,  ii  V.  8.  8  How.  441  [11:  671],  and 
Witherspoon  v.  Duneap,  71  V.  S-  4  Wall.  210 
[18:  B39],  in  which  this  court  held,  as  lo  lands 
porcbased  from  the  United  Slates,  rbst  after 
llie  full  equitable  title  had  passed  and  the  gor- 
emment  simply  held  tbe  naked  legal  title  as 
troale«  for  tbe  purchaser,  they  became  subject 
to  Mate  taxation. 

ft31]*WeconcurtD tbeseviews.  Apermanent 
exemption  of  land  from  tsxalion,  or  an  exemp- 
tloD  dependent  upon  tbe  will  of  an  Individual, 
to  sometblDg  OQt  to  be  sdjudg;ed  unless  Ibe 
lUfusge  crestiug  sucb  exemption  clearly  com- 
pels snob  coDSlniclion:  and  when  a  statute 
oetlM  to  exempttoo  wilb  tbe  evident  dedgn 
U9  U.S. 


of  aiding  In  accomplishing  &  particular  result, 
tbe  exemption  sbould  be  eipoctod  to  cease 
wben  that  result  has  been  accomplished,  and 
Ibe  statute  sbould  be  read  In  tbe  light  of  such 
eipeclatioD.  While  it  may  be  that  Ihe  word 
"conveyed"  generally  Implies  the  passing  of 
the  legal  title,  Il  is  not  Inaptly  or  fncorrectly 
used  10  describe  a  transfer  of  title,  legal  or 
equitable,  and  whether  used  wilb  a  narrow  and 
technical  meaning,  or  Id  a  broad  and  general 
sense,  is  to  be  determined  by  the  context,  aod 
Ibe  circumstances  under  which  tbe  entire  in- 
strument or  document  in  which  it  was  found 
was  framed.  "There  can  be  no  doubt  what- 
ever of  tbe  geneial  proposition  that,  lo  the 
lolerpretatioD  of  any  partfcular  clause  of  a  con- 
tract, the  court  Is  not  only  at  liberty,  but  re- 
quired, to  exemlue  the  entire  contract,  and 
may  also  consider  the  relations  of  tbe  parties 
their  connection  wilb  the  aubjecl  mutter  of  tbo 
contract,  and  tbe  drcumslauces  under  wbtch 
it  wasaiiined."  Chicago,  R.  I.  AP.  R.  Co.  t. 
Btnver  <tR  0.  R.  Co.  148  D.  &  096. 009  [86: 
277,  Z8I].  Bead  ta  tbe  light  of  these  rales  of 
conslrucllon  tlie  words  "sold  end  conveyed," 
as  found  in  the  exempting  section,  are  satis- 
fied when  the  railroad  company  has  received 
full  payment  tor  tbe  lands,  and  executed  an 
instrument  by  which  all  iU  equitable  and  sub- 
stantial interest  in  them  Is  transferred.  Il  haa 
Iben  not  contracted  to  sell,  but  has  sold;  It  baa 
not  coniracted  lo  convey,  but  has  conveyed. 
It  has  parted  with  sit  lla  interest,  and  Is  tber«- 
ailer  only  a  barren  trustee  of  a  naked  legal  title 
held  for  the  benefit  of  tbe  true  owner. 

It  Is  now  earnestly  contended  by  plaintiff  In 
error  that  Ihe  Barney  contract  did  not  operate 
to  transfer  the  full  equllsble  title.  Two  prop- 
osllions  are  relied  upon:  Firat,  it  la  said  thkt 
Ibe  contract  contained  dependent  coTenenls, 
and  that  tbe  covenant  lo  convey  the  latids  de- 
pended upon  the  performance  of  certain  con- 
ditions by  Ibe  coulrectors;  and,  second,  that  the 
'Isnds  were  not  particularly  described.  [533 
With  reference  to  these  cooteDtions,  it  may  be 
remarked  that  Ihe  only  part  of  Ibe  record  in  tbe 
case  ot  Barney  v.  Railroad  Oompany,  wbicb 
is  before  us,  is  Ibe  decree  whicli  recites  no 
performance  of  condilions  precedent,  but  sim- 
ply adjudges  a  conveyance.  Can  we  assume, 
therefore,  tbal  It  waa  used  upon  tbe  perform- 
ance by  tbe  plalDtllt  of  conditions  precedent? 
Musi  it  not  rather  be  held  that  It  adjudicated 
rights  created  solely  by  Ihe  original  contract 
and  enforced  a  conveyance  stipulated  in  itT 
Turning  to  the  contract  itself,  we  find  that  It 
recites  the  advancement  of  large  sums  of 
money  by  Barney  sod  associates  iherelofore 
made  for  Ihe  coostruclion  and  equipment  of 
105  miles  of  railroad,  a  liquidation  ot  the  in- 
debtedness thereby  created,  and  psrt  payment 
thereof,  and  tbeo  contains  sn  agreement  10 
Issue  certain  bonds  in  further  part  payment, 
and  for  the  residue  of  said  Indebtedness  prom- 
ises to  convey  all  the  granted  lands  earucd  by 
tbe  construction  of  tbe  10S  miles  of  railroad. 
It  ia  also  Irue  that  there  is  no  deHCilptlon  oF  the 
lands  by  seclions,  towns,  and  ranges,  and  that 
the  contract  stipulates  that  iheconvevance  shall 
be  wben  tbe  railroad  company  shall  obtain  tbe 
title,  but  tbe  descclptloB  by  reference  to  tlw 
sets  of  Congress  and  the  territorial  and  state 
legislatures  is  snffldeut,  and  the  right  to  a  oon- 


ovCi)l>^Ic 
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rejmce  to  establtihed  bj  tbe  cnotract,  and  I* 
glKQ  H  floal  p*}>inent  of  an  Indebtedness  al- 
lead;  exIatlDj.  Subarquent  lo  tbeie  stipula- 
tion* there  is  a  funber  promise  that  the  coa- 
tlBClori  nl)l  fullj  pa;  and  discharge  certaia 
floating  debts  of  the  company,  amouDting  to 
the  inm  of  t49,000,  which  it  undoubtedly  part 
of  tbeoonmerailoaoD  die  part  of  thecont — 
on.  But  sndi  promise  seems  to  stand  a 
fadependent  covenant,  and  it  nould  be  doing 
Tiolence  to  the  language  u>  bold  ibnl  perform- 
ance of  tbis  promise  was  a  condition  precedent 
to  the  rl^t  to  receive  payment  In  bonds  and 
lands.  Not  only  tbat,  the  contractors  In  terms 
Bfieed  to  "recelre  and  accept  tbe  property 
and  things  hereinbefore  agreed  to  be  trans- 
ferred to  tbem  in  full  payment,  saltsfactlon, 
and  discbarge  of  all  iDdebtedneas"  of  tbe  rail- 
load  company  to  tbem.  It  la  aim  true  tbat  the 
eoDtnet  contemplated  the  posribllltj  of  an  ei- 
0S31tenrioDof  the  road.aod  "that  such  eileo- 
akm,  tf  made  by  Barney  and  his  associates,  i*aa 
to  bepaid  for  byan  additional  issue  of  bonds  and 
the  coDveysDce  of  Uie  lands  within  the  limits 
of  tbe  gnaK  to  be  earned  by  such  further  con- 
■trnclion.  But  tliere  Is  nothing  in  tbe  record 
to  show  that  iucta  construction  wsa  in  fact  nn- 
dertaken  t^  Barney  and  hit  associates,  or  tbat 
any  of  these  landa  paased  by  virtue  thereof. 

Bat  a  eoncludre  answer  to  the  contention  It 
(Ut:  Ilia  prooeedtngs  Id  the  district  court 
wen  commenced  lo  enforce  tbe  payment  of 
taxes  delinquent  and  unpaid  on  the  first  Mon- 
day of  January,  1888,  and  the  final  decision  of 
the  supreme  court  limited  tbe  right  to  recover 
auch  delinquent  taxes  to  the  period  of  six  years 
prior  thereto.  The  decree  in  the  drcntt  court 
of  ttie  United  Blates  was  entered  on  March  7, 
1B8T.  The  findings  of  fact  show  tbat  the  suit 
in  which  this  decree  was  entered  was  com- 
menced in  1ST9.  The  decree  relates  hack  to 
tbe  time  of  the  commencement  of  the  suit,  and 
adjDdicatet  tbe  rights  of  tbe  parties  as  of  that 
date.  It  was  therefore  aa  ailJudicBtioD  that 
hi  187ft  Barney  and  bto  associates  held  the  full 
equitable  title  lo  tbeae  landa;  but  the  lands 
were  held  subject  to  no  taxes  prior  to  tbose  of 
1880.  It  Is  therefore  nnneceeaary  to  enter 
Into  any  elaborate  diecuRslon  of  tbe  terms  and 
ttlpulallons  of  the  contmcl,  or  to  seek  to  de- 
termine what  are  or  are  not  dependent  cove- 
nanla.  It  Isenoueb  to  rest  upon  tbe  fact  that 
by  a  conclusive  decree  of  a  cumpeient  court  It 
laealabllshed  that  tbe  full  equitable  title  bad 
passed  to  the  plaintiff  in  error  prior  to  the  time 
at  wblcb  the  lands  were  adjudged  taxable. 
Tbe  case,  therefore.  In  tbis  direction  ia  nar- 
rowed to  tbe  siugle  question,  as  lo  the  scope 
and  meaning  of  iTie  exempting  statute  of  May 
9S,  1BS7;  and.  for  the  reasons  staled,  we  agree 
with  the  supreme  court  of  the  state  in  Its  con- 
•tmction  thereof. 

The  other  contention  of  platnllCT  In  error  is 
tbat  In  these  tax  proceedings  there  was  a  tack 
of  due  process  of  law.  That  tlicy  were  in  suit- 
■lantlal  conformity  with  tbe  provisions  of  the 
Minnesota  statutes,  and  tbat  there  Is  nothing  In 
those  statutes  lo  conflict  with  the  slate  Conaii- 
totion,  is  settled  for  tbis  court  adversely  lo  the 
plaintiff  In  error  by  thedccislonof  the  supreme 
O84]courl of Ihe *Btate.  Ta!/torv.Sea>n,"St'itt 
B.TaxQue^\  93  D,  8.575-818  (28:  863-8751; 
AUnwr  T.  MeMalton,  1S3  U.  8.  WO  [88:  773]; 


Pttttburs,  0.  0.  AfX.L.R.  Ot.  r.  Badaa.  IH 
D.  S.  431  [38:  1031]. 

We  pass,  therefore,  to  consider  tbe  claim 
that  the  Minnesota  atatntea.  so  far  as  they  at- 
tempt to  provide  for  the  subjecllonof  proper^ 
which  has  escaped  taiatloo  In  prior  years,  to 
the  taxes  of  those  yeitri,  violate  that  clause  of 
the  14th  Amendment  to  the  United  Staiea  Con- 
slilution  whicli  forbids  a  state  to  deprive  one 
ot  property  without  due  process  of  law.  What 
are  ibe  provisions  of  those  siatuiet  T  The  gen- 
eral tax  law  of  tbe  state  Is  found  in  the  statute* 
of  1878,  comtncnciog  at  pan  210.  Section  113 
contemplated  the  collection  of  unpaid  back 
taxes.  This  section  was  amended  in  1881 
(Laws  1881,  page  34),  so  at  to  read  at  follow*: 

"If  any  real  or  personal  property  shall  be 
omitted  in  tbe  aMessment  of  any  year  or  yean 
and  the  property  shall  thereby  excape  taxation, 
when  such  omiasion  shall  lie  dlstnvered  the 
county  auditor  shall  entersuch  property  on  Ibe 
assessment  and  tax  book*  for  tbe  year  or  yean 
omitted,  and  be  shall  astest  the  same  and  ex- 
lend  all  arrearage  of  taxes  properly  accruing 
against  such  properly  with  seven  (7)  per  cent 
Interest  thereon,  from  the  lime  said  taxes  would 
have  become  delinquent,  and  tbe  tame  shall  be 
extended  against  such  property  on  the  tax  liat 
for  the  current  year." 

This, being  an  amendatory  statute,  placet  the 
amended  section  aa  part  of  Uie  general  tax  law, 
and  It  is  to  be  construed  accordingly.  The 
section  provides  that  It  any  property  shall 
have  been  omitted  from  the  assestment'ot  any 
year  It  shall,  upon  discovery  of  that  fact,  be 
entered  upon  tbe  assessment  and  tax  books  for 
that  year,  that  all  taxes  for  that  year  be  charted 
thereon  sgainst  it,  with  interest,  and  then  ex- 
tended against  it  on  the  tax  list  for  the  current 
i'ear.  In  other  words,  for  the  purposes  of  col- 
eclion.  it  stands  on  tbe  tax  list  for  Ibe  current 
year  tbe  same  as  any  other  property,  and  all 
taxes  thereon  are  to  be  collected  In  the  same 
manner.  The  amount  of  tbe  lax  fnr  tbe  omit- 
ted year  la  the  same  as  that  which  waa  en* 
enforced  against  all  other  propertie*  for  tbat 
year,  to  tbat  the  only  difference  is  in  tbe  mode 
of  RBSGssment  and  the  charge  of  interest. 

•Wemust  therefore  lnquire.ln  the  flratrSSa 

Elace,  whether  under  the  general  tax  law  there 
tufDdent  provision  tor  notice  to  the  owner 
of  property  before  it  is  subjected  to  sale  for 
"ODpayment  of  taxes;  in  tbe  second  plsce, 
helber  the  difference  in  tbe  mode  of  assess- 
lent  deprives  tbe  property  owner  of  any  con- 
stitutional right;  and,  In  the  third  place, 
whether  there  U  In  section  118  any  other 
matter  which  villaies  It. 

with  reference  to  the  collection  of  taxes  It 
may  be  remarked  generally  that  the  Minnesota 
alalute  authorizes  such  collection  by  suit  In 
court.  By  section  TO  the  county  auditor  la  re- 
quired, between  June  I  and-  IS,  to  file  in  tbe 
ofSce  of  tbe  clerk  of  tbe  district  court  of  the 
county  a  list  of  tbe  delinquent  taxes  upon  rriil 
estate,  which  shall  contain  adescnptiou  of  tbe 
land,  the  name  of  the  owner  .'t  known,  and  it 
unknown  so  stated,  and  tbe  amount  of  the  de- 
linquent tax  for  each  veer,  which  list  abnll  be 
veriSed  by  bis  stDdavft;  and  the  filing  at  thto 
list  to  be  considered  as  the  filing  of  a  com- 
plaint by  the  county  against  each  piece  or  par- 
cel of  land  therein  described  to  enforoe  pay- 
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list,  togetber  with  •  notice  in  lbs  form  pre- 
•eiibcd  by  Uatule,  for  nt  least  Ino  weeks,  is 
■ome  newspaper  of  general  circulation  in  tlie 
oounl;.     ^71.  72.     Upon  tbe  floal  publir 
"-ID  of  Uiii  notice  tbe  juriadiction  of  the  r— - 


MO  bafing  an  estate,  rlebt,  litle, 
or  lioQ  upon,  an;  parcel  of  land  deacribed  in 
rach  lUC  ma;  file  in  the  offlce  of  tbe  clerk  ot 
the  court  an  aDsner  Kiting  fortb  bl*  defeDM 
or  objection  to  Ibe  tax  or  peualtj,  which  aball 
dcacribe  tbe  piece  or  parcel  of  land  and  alale 
Ibe  facia  coDslltutiDg  iiis  defenie  or  objection 
to  (ucb  tax  or  penalty,  and  Ibereupon  tbe 
court  is  to  bear  and  determine  tbe  queiLiona 
raiaedbjlbia  complaint  and  ansner,  aa  It  bears 
and  determines  any  other  acilan.  ^  76,  It  U 
a  full  defense  tbat  the  laies  bave  been  paid  oi 
Uiat  the  property  is  not  subject  to  laiation, 
$  7B.  Tbe  list  is  prima  facie  evidence  of  com 
pllance  wltb  all  proTitloDS  of  law  in  relation 
to  Ibe  aaseaBment  aad  levy  of  taxes.  No  omis 
ff36]Hloo  of  any  of  the  thiDga*requlred  by  law 
Id  relation  lo  sucb  aascssmcot  and  levy  "sball 
bet  defense  or  objectloa  to  the  laira  appearing 
upon  any  piece  or  parcel  of  land,  unless  It  be 
BiM  made  to  appear  lo  Ibe  court  (bat  such 
omission  has  resulted  to  tbe  prejudice  of  Ibe 
party  objecting,  and  tbat  the  taxes  against 
iDcfa  plem  or  parcel  of  land  have  been  par- 
Uallj,  QDfairly,  or  unequally  assessed:  and  In 
inch  case  but  In  no  other,  toe  court  may  re- 
duce tbe  amount  of  taxes  upon  sucb  piece  or 
parcel,  and  give  judgment  accordingly."  g  79. 

We  think  ibis  opens  to  ihe  property  owner 
full  opportunity  for  defense,  and  that  be  r- 
tilae  every  objection  to  which  In  law  be  Is 
tilled.     If  he  has  paid  his  taxes,  or  if  tbe  land 
k   not  subject   lo    taxallon,   tbe    prcperly  is 
wholly  discharged.     If  there  baf  ^a    any 
Irrefiularitv  in  the  proceedings  which  worked 
to  bla  prejudice  be  can  show  such  Irreguti 
Itj,  and  ao  tar  as  It  bss  injured  bim,  secu 
a  reduction  In   Ibe  amount.     In  reference 
this   matter  we  quote   from   tbe   opinion   of 
tbe  supreme  court  of  tbe  state  in  Ibis  case, 
wbleb  ibowB  fully  tbe  extent  to  which  a  party 
can,  under  the  statutes  of  the  state  of  Mlnneso- 
U,  make  defenses  to  Ibeae  tax  pro^edings: 

"Within  twenty  days  after  the  last  publks- 
tloD  ot  the  delinquent  list  any  person  may,  by 
answer.  Interpose  any  defense  or  objection  be 
nay  have  lo  Ibe  tax.  He  may  set  up  as  a  de- 
fense that  tbe  tax  Is  void  for  want  of  author- 
ity lo  levy  It,  or  tbat  it  was  paniatly,  unfairly, 
V  atiequally  assessed.  8t.  Lovit  Gounty  Comr$. 
y.  NetUetott.  22  Hinn.  Sfi6.  He  may  set  up  as 
a  defense  pro  tenia  tbat  s  part  of  a  lax  baa  not 
been  remitted,  as  required  by  some  statutes. 
Betuton  Connty  Comr».  y.Jtttup.  22  Hinn.  052. 
Hut  the  land  is  exempt,  or  that  the  tax  has 
boeo  paid.  OhUago  Covntv  t.  &.  Paul  A  D. 
B.  Co.  37  Hinn.  109.  That  there  was  no  au- 
thority lo  levy  the  tai,  or  that  the  special  facts 
■ntborlzing  tbe  Insertion  of  taxes  for  past  years 


In  tbelUt  did  n 


L  2H.  Tbe  filing  of  tbe  list  Is  the  Insti- 
Inllon  of  an  action  against  eacb  tract  of  luid 
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described  In  It,  for  Iha  recovery  of  the  taxes 
sppeaiiog  in  the  list  against  sucb  tract,  and 
lenders  *an  Issue  on  ereij  fact  necesBary[o3T 
lo  the  vslldity  ot  such  taxes.  Chouneey  v.  WoJt, 
35  Minn.  1.  The  oniy  limilalion  or  restricUoo 
upon  tbe  defenses  or  objections  wblch  may  be 
interposed  is  that  contained  in  section  70,  to 
the  effect  that,  if  a  parly  Interposes  as  a  do- 
fensean  omission  ofany  of  the  things  provided 
by  law  In  relalioo  (o  tbe  sssmsmeDt  or  levy  of 
a  tax,  or  ot  aoytblae  required  by  aoy  officer 
to  be  dooe  prior  to  flliDg  tbe  list  wttb  the  clerk, 
the  burden  is  on  blm  to  ahow  that  such  omia- 
sion  baa  resullad  In  prejudice  to  bim,  and  tbat 
the  taxes  bave  been  partially,  unfairly,  or  un- 
equally assessed.  This  relates,  not  to  want  ot 
authnrily  to  levy  Ibe  tax,  but  to  some  omitsfon 
to  do  or  irregularity  in  doing  the  things  re- 
quired to  be  done  in  assessing  or  levying  a  lax 
otherwise  valid.  St.  Ltndt  County  fjomrt.  v. 
A'ftlkton,  tupra.  A,nd  certainty.  In  Justice  or 
reason,  a  party  cannot  complain  that,  when  be 
objects  to  a  tax  on  the  ground  of  tome  omla- 
irreuularlty  in  matters  of  form,  he  il 
i  to  snow  that  be  was  prejudiced." 
tbe  privileges  which  are  secured  to  tho 
property  owner  In  respect  to  the  taiea  of  the 
current  year  are  also  secured  to  him  in  refer- 
ence to  tboee  Imposed  under  amended  section 
118.  He  is  therefore  notified  and  given  an 
opportunity  lo  be  heard  before  hla  property  la 
taken  from  bim.  Questions  of  this  kind  oave 
been  repeatedly  before  Ihit  conr^  tnd  tbe  rulo 
in  respect  tbeielo  often  declared.  That  rule 
is  thtt  a  law  aothorlring  the  impotllion  ol  a 
tax  or  tssesimeni  upon  property  according  to 
Its  value  doea  not  lofringe  that  provision  of 
tbeUtb  Amendment  to  the  Contlilutlon  whick 
declares  that  no  slate  ahall  deprive  any  person 
bout  due  procesa  ot  law.  If  the 


re^^ir 


ot  property  without  d 


it  before  tbatamouot 
fl  for 

_ U.S. 

87  [24;  83S]i  Bavi^Kn  v.  Sew  OrUa/u,  96  U. 
S.  97  [24:  eie]:  Hagar  v.  Btdamation  Ditt.No. 
103.  Ill  XS.  8.  701  [28:  668];  Bpeneer  f.  Meh- 
dianl,  135  U.  S.  &46  [81:  76S];  Paimer  v.  Mo- 
MaJum,  188  U.  S.  660  [SB;  7721;  Unt  v.  Till- 
ton,  140  U.  8.  816  [85:4191;  PilUbarg,  0.0.  A 
St.  /..  B.  Co.  v.  Baeku*.  154  U.  8.  431  [88: 
1031].  Tbtt  the  notice  Is  not  personal  but  by 
publication  is  not  sufficient  lo  vitiaie  it.  Where, 
as  here,  the  atttuie  prescribes  the  'court  [S3S 
in  which  and  the  time  at  wblch  tbe  vtrlous  slept 
in  Ihe  collection  proceedings  shall  be  taken,  a 
notice  by  publication  to  alt  parties  interested  to 
appearand  defend  is  suitable  tnd  one  that  tuffl- 
cjently  answers  tbe  demand  of  due  proco"!  of 
'  -  Taylor  y.SteorVStaUR.  Tax  Cnti!i")Oa 
..  075.  60&  [S3: 063.  S72]i  naaarY.  Redama- 
tiea  DUt.  So.  108.  Ill  U.  8.  701,  710  [28:  WO, 
572];  CinHanati.  N.  0.  dt  T.  F.  R.  Co.  r. 
Ktnfiidcy  {"Etnlueky  R.  Tax  Ca*ei')  UK  U.  8, 
321  [29:  4141;  LctU  v.  Tillton,  140  U.  8.  818, 
""'^^■1:419,  4251;  PillAuTg.  0.  O.ASt.  L.R. 
Baekut.  104  U.  S.  421  [88;  1031].  It 
ctnnot  be  doubted  under  these  various  author- 
ities tbat  in  respect  to  tbe  collection  of  these 
tnies  ample  provision  ia  made  for  notice,  and 
therefore  that  it  cannot  be  adjudged  that  tlw 
owner  Is,  for  want  thereof,  depnved  of  bit 
property  wlibout  due  procese  of  lew. 

r~  I    "" 
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tioa  118  autijorlEMlbe  count]' auditor  to  make  real  estate,  it  might  elect  to  proceed  anlnat 
the  aiaenmeDt,  wbile  aa  to  property  generallf    that.     At  any  rale,  If  it  did  ao  It  would  nolaia 


1  proifsion  of  Itie  Federal  Coaatitutloii,  and 

__.      . .     .  _    .             ...    -.,  whether  it  did  so  or  not  was  a  matter  ta  tiede- 

while  there  Is  iu  aeclioo  118  no  such  direction  tennlned  flaall;  tj  tlie  aupivme  coott  of  ttM 

to  the  couniy  auditor.    The  asi«miieDt  made  state. 

bf  the  assesaor  comes  before  a  town  board  of  Theae  being  the  onlf  matters  preteoted,  aad 

review  (g  88),  and  lubeequenllj  before  a  county  in  them  appearing  do  error,  the  Judgment  of 

board  of  equaiizniloD.    {$44.    Neither  ifthese  the  supreme  court  of  tbeatatewiU  tw  affirmed. 
proviaioDS  Is  found  in  section  118.    Bo  that  tlie 

difference  betvet-n  the  two  modes  of  aiaeaa-  

ment  may  be  stated  thus:  Id  the  one  caiie  there 

fa  an  aSKsament  by  one  officer,  with  a  ripht  to  WINONA   &    ST.  PETBR   LAND    [ff40 

review  bla  action;  in  the  other,  there  la  an  aa-  *             COMPANY,  P(ff.  in  Err., 

•eaament  by  a  different  officer,  and  no  provi-  c. 

rion  for  a  review  except  as  the  mailer  comes  BTATB  OF  MINNESOTA  {No.  2l 
before  the  court  Id  the  proceedlags  for  the  cfll- 

leciioD    of  tares.     But    there    ia  nothlDi    In  (See  B.  a  HepoiMr^  ad.  HO,  SlU 
this  difference  to  affect  the  con  slit  uttonal  rights 

of  a  party.     The  lefciBlature  mayaiithoriEedir.  Jvritdietion  <^  Buprane  Court. 
ferrnt  modes  of  aaseasment  for  different  prop- 
erties, providing  the  nile  of  atseasmeDlis  the  Wliewthe  FMer«lqueitionnoD(rl.t  totwralsodto 
a«me.     CineiniteU,   N.   0-  A  T.  P.  R.  Co.  v.  this  court  we«  not  .eaaonablr  [>i«a«>ied  Id  the 

8»1^837[Z9:  414.416]:  fttt*vrp,  6.  0.  A  St.  «'^ntTomM<KulTiugt<iilBiiBOou. 

L.  k.  Ob.  r.  Baekui,  1S4  D.  8.  421    [38: 1081].  [No.  88.} 

One  other  soggeailoD  1»  made  by  counsel  for    . ,^ /w   ,.  ,=oe      rw^-*  v—   tt   »ffo< 

OapialDtlfl  in  error.     SecUon  118contemplatM  '*'y"**  **  ^*' ^*^'     ^««<»* -Ww.  ^- «aS. 

UieaMexamentandUiationofbothrealandper-  _„  rnDno  ,„  .v.  «»«»«„  n^«^  „»  •>.. 

■onal  property.    It  Is  claimed  that  the  taxation  T^.  .     f  mi     ™.    ?°P'*?"'  9?"^  ^"L"'" 

ofper^aTpipertylsmaDtfe^lyvoidbecau*,.  i  ?"^L°'  "  ""^^'f^Ti*"  *fJ"^„?""* 


D  regRrd  to  tbe  tautioD  of  e 


of  penoDit  property  ii  manifcitlj  Toiil  becauK, 

em  underthegeDenllu  law, ttteratinopro-  !.,„,.„..      7,..,„,;i.j*^„„„,  „,, ^^^„„-„_ 

SSSJ  tlaloe  f(S  notice  to  llie  owoer  of  IL.  "^ji",!";,.  ^Jf;,.lS{T,^^.S'J^ 

propertj  Mote  tlio  ebaige  la  giedtipoo  Ito.  Xt  5      ^  '!'%]°  "'  "ft  „,.„„,  ,. 

SJtbatlloaoootti.aaani;edibatll.eleiii;i.lo™  "'■  '•""■  *•  T""""!  'o'  plalntll  In 

woDld  attempt  to  piOTlde  for  the  taxbg  of  real  ""SL-.  a»  aar  ^1.11  j.    .» n 1  „# 

pioperte  whlcb  bail  erapri  lajailooTB  prior  „i*'"',^  ^'"SSi^B  "S  ti"*",'"'/' 

;e.Sw!lhoi.la1»p™dlnriocallkiiai!;tloo  MleDe«.u,  a.d    0»,j.  K  KljeTlo..  to  de. 

of  ntaODBl  ptopeity,  aoA  hentt;  that  tbe  wbole  tenoaoiiti  error,  

■ettl^o  BnBfall.    Tbe  aoprem.  cotirtol  tbe  »•• 'olmIJ.d,fordeteoJaet  loeiroi.lltal 

aUte  waa  of  oplolon  that  e.n  If  tbe  Ux  oit  [.r  ■  <'^  "'  '»'•"  "  """""  "»"'■ 

aooal  property  waa  not  collectible  uotler  the       „     ,  .^     ..  .  „ ■  ,v        ,  , 

noeial  pSrf.loo.  of  tbe  tax  law  for  the  re.-  ,»••  ■'"•«"  B™-"  deUnred  the  oploloti 

aondalmed,  yet  there  waa,  at leaat.  a  valid  tax  "'u^ '"""=.     ,,,,,.  .,^    ,v. 

which,  totheab.raceof.;jlawp;o.ldtog.n.  Thie  ca»  la  .tollitr  to  the  ooe  het.een  the 

other  iieibod,  mljlit  be  eoltrced  by  aiy  Srdl-  ••"•  P^""  ]"••  decided,  n  tbattbe  queailoea 

nary  peraoo.l  actloo.    B  aeen.  to  n.f  alio,  lS^"i 'f  "'."^''."S' !'"°l'"^  "f,"l^ 

that  tre  ...ODipiloo  that  It  cooot  be  believed  '""?  »',  i;°'"J'fj^.J°J:'^^ySTX' 

that  tbe  leglaf.tore  would  oe,et  rak  to  pro-  '""I"  '""'"  ,^- '"°,'x"  1.    j7  ,S-       J 

Tide  for  ihi  colUciloo  of  haeh  laie.  00  fial  'J"  5"™'  f""},  "lO'^""  =';  IM,.  aod 

property  wltboot  at  the  aame  ilote  taclodlog  ","„""';",  ',*J>     -X^        S    jT      ""' 

&eiSa  i  like  prori.loo  for  colleoiloi!  back  l.xa  "  "■«;  't "«'  ,  .T'"  f,  proceedlega  wore 

00  per«)i.al  property,  caneot  be  ao.i.loed,  under  the  law  of  1881,  but  were  had  In  tbe 

The  ».e  la  diSerent  from  that  of  ao  ordinary  """'I'  °',B"""' '"'«"'  «'  "'i"'"")'  ">'  "S?' 

Ill  law  lo  wblcb  there  nay  be  acme  lonndi  ""oj,.  ^b"  caae.  bo.e.or  dUIeia  from  the 

Hon  tor  the  claim  that  the  liglalarare  I.  ex-  preceding,  In  tl.t  the  Federal  qocailona  «>ortt 

peered  to  make  no  dl.crlmlii.i?oo,  and  would  to  be  railed  In  Ibia  eourl  wiro  not  »auoo.bly 

not  attempt  to  provide  for  tbe  collecllon  of  NOTa--,a»  to  juriidieMon  at  FMmii  eeer  atnic 

taxea  00   oae   kind  of  property  without  elao  onirta;  neetmUi/fif  Faltnl  guettUm:  reftnt  eonMt- 

maklng  proylalon  for  coilectloo  of  taxea  00  all  tutea  ruterot  guaffon,— .ee    note  to  Hambiin  v. 

other  property   rqually   aubject   to   tnxalloo.  Wmern  tatoo  Co.  St:  XUT. 

For  tbia  alatote  reala  on  tbe  aaautnpllon  that,  .^  to  Jurimietlan  of  UnVml  Stata  Supremt  Court 

"  lerally  apeaklng.  all  property  aubjcrt to taia-  todatorealiHetaiDiiobloHnconaielwithaloir  Coo. 

_.J  baa  la^inreacLed.andalmBonly  to  provide  atltWon;  to rmfae  itrereu o/ *i((  eoueta  o»  to  eon- 

for  thoae  accldenta  wblch  may  happen  under  fnelfeai   0/ j^ole    laio..-.ee  noMa  Jo  Havt  v. 

■ny  ayatem  of  taxation,  In  eooJf5"noe  of  tamobU..  Tien  and  Comm.roial  Bank  of  taoein- 

I*.'^S  f,"''  "•"  "™  "™  »'  I'"!-",';  "i^  WSSC«  lialTntOai  aolaa  Supfwa. 

5!',?".?^."l';™'^'^'"^,*'''''.'"'u'*'"''l".*'  000^   ift"'    »W<ral   oueatlon  ortaaa.  or   wtkav 

ta  that  tbe  leglalature  10  view  of  tbe  probabll-  „e.lraumin  qwatlon  atotutaa,  Ireatti,  or  Oooatattfc 

Weaof  chaogea  in  tbe  title  or  altua  of  penonal  iton.-aee  notaa  to  Uartlnr.  Hunter.  tiBTtKathona 

property  might  deem  II  unwiae  to  attempt  to  v.  Zaoe,  I:  tU;  and  Wtlllama  v.  Norria.ai  sn. 

VS  .,       IfiSCS. 

D„..,.dn,t.,OOglC 


s; 


Wekh  t.  BniDflHUi. 


B40-Sa 


presented  In  tlie  itete  coarla.  The  ftllcfted  im- 
monltf  fram  taikUon  and  lack  of  due  procrM 
of  Uw  were  not  "■peci&llv  set  up  or  cUimed" 
prioTtoUiedeclsIoD  In  ibe  Supreme  Court  Tbe 
failure  k>  lo  do  prevenU  tbis  court,  at  bar  t>een 
fKQQently  held,  fiom  acqnirlDg  JurlMllctlOD. 
Xt  partt  .$>«M.  123U.  tj.  18l,l»l  [81:60,611; 
Il411*flr<x»ti  T.  Mmouri,  134  U.  B.  ?M  [Si: 
4H];  Chapptil  T.  BradiAaw.  1S8  U.  B.  133  [S!: 
WD];  Sraan  r.  MataehiiietU,  144  U.  8.  STil  [Mi 
646]:  Behuykr  Sat.  Bank  t.  Ballong.  ISO  U. 
B,  86  [87:10087;  PaweU  t.  BrvnnrUk  County 
flwrn.  ISO  n.H- 438  187:11841;  JftJ/«rv.  Texat. 
1G8U.  S.  586  [88;  Bl!];  Morriton  \.  Wat»on,l6^ 
U.  S.  Ill  (88: 0371;  Sasvard  t.  itsnny,  168  D. 
B.  leO  [89: 9411. 

Tht  mit   ef  error   mutf    thertfor*  is   dit- 
mitMd/or  vant  ofjuntdxetion. 


OHAKUBS  A.  WEEKS.  Ptff.  in  Err., 

COLEMAN  BBIDGMAN. 

(See  &  a  Beporter*!  «L  M-UKi. 

Land  grant  to  Minnewta— right  of  preemp- 
lor  —  eertifientt  of  land  depaTtment~oljte- 
tionM  lo  pretinptitm  claim. 

L  Under  tlie  grant  br  Oonsrea  to  UlnncBota.  of 
UBT,  of  land*  to  lid  In  tbe  oooHructton  of  rail- 
roads, lande  lo  whicb  pre-emption  rlfbts  bad  at- 
niabed  wben  ibe  line  of  tbe  rallmad  wwdeSnltelr 

(  flxed,  were  excepted  tberef  ram;  and  ttala  k  bo  m 
to  applleadona  for  pie-emption  i«]ecled  by  the 
looal  land  offlce  and  pending  en  appeal  Id  the 
IaDddep«TtiDen(attbetlmeof  dellnlte  location. 

1  Wbenapie-emptnTbottberlithttomakeeDtrT. 
and  applln  to  tbe  looal  land  offloera.  and  iber  re. 
f  uae  (o  reoornlaa  bla  rlRbt,  K  will  be  deemed  to 
date  frotn  the  time  of  tali  apnllcatloa. 

1.  Wbereland  Is  not  Included  In  a  railroad  vniit 
or  aubjeot  to  disposition  aa  part  of  tbe  pnbllo 
donslu,  <he  action  of  tng  land  departmeat  In  In- 
eludlnvltwithlD  the  IKia  of  lands  oertltled  as 
(i«nled  to  a  atate  lor  nilroad  purpoaea  la  Inef- 

4  OI>)ectlooa  to  a  pie-empUon  claim  whiob  In- 
Tolve  queatlons  between  tbe  claimant  and  the 
ROremment  wblcb  It  baa  derermlnrd  In  bla  fa- 
ll  be  raised  \>j  a  railroad   oompanr 


Statement  by  Mr.  Chirf  Juitia  Fnllsn 
Tbia  wai  an  actloo  brousht  by  Cbarles  A. 
Weeks  aminst  Colemao  BrIdsmBD  In  tbe  dis- 
trict court  (or  tbe  Kventb  judicial  district  of 
MtntiesoiA  under  a  atatuie  of  that  state  to  de- 
termine adverse  claims  to  vacant  and  unoccu- 
pied real  estate.  Judgment  bavliifr  been  tet^ 
dered  (or  plaintiff,  tbe  cause  was  taken  to  the 
■upremecourtof  MlunesoiB  on  appeal. Ibe  jud^ 
ment  ravened,  and  the  cause  remanded.  4L 
Hiiin.SC2.  Thecauiewaaagain  irled  intbedia- 
liici  court  by  the  court,  a  jury  having  beetles 
pressly  walv(^,  and  judfcment  entered  for  de- 
fendant, which,  on  a  second  appeal,  was  af- 
firmed. VS  Minn.  890.  To  thU  judfj-  [542 
ment  tbe  pending  writ  of  error  waa  Nllowed. 
Tbe  facts  nera  in  substance  aa  follows: 
By  Act  of  Congress  o(  March  8,  1867  (II 
Stat,  at  L.  196).  there  was  granled  "to  tbe  ter- 
ritory of  Minneaota.  for  tbe  purpose  of  aldlni; 
In  the  construe tf  on  of  rai1roads,fiom  Bitll  water, 
by  way  of  Snint  Paul  and  Saint  AotboDT,  to 
a  point  between  the  foot  of  Big  Stone  Lake 
sod  the  mouth  of   Bloui  Wood  river,  with  a 


bmiicb  eiVi  Saint   Cloud   and   Crow  Win 


f  tbe 


North,  at  such  point  aa  tbe  legislature  of  said 
lerrllory  ma^  determine;  .  .  .  every  al- 
ternate section  of  land,  deaiKnHled  hy  odd 
numbers,  for  six  aectiooa  Id  width  on  each  side 
of  each  o(  «aid  road  and  branches:  but  in  caae 
It  shall  appear  that  the  United  Btates  have, 
when  the  linea  or  routes  of  said  roada  and 
branches  are  deflnliely  Used,  sold  any  aectloDi, 
or  any  parts  thereof.  Krau'ed  as  aforesaid,  or 
that  tbe  right  of  pre-emption  has  attached  t~ 
Ibe  -^      •  " 


it  tball  be  lawful  for  any  agent, 

e  appointed  by  the  sovernor  of 

id  territory  or  future  stale,  to  select,  subject 


IN  ERROR  to  the  Supreme  Court  of  tbe 
Stale  of  Hinnesota  to  review  a  jud);mcnt 
«f  that  court  affirming  the  judgment  of  Ibe 
District  Court  for  tbe  Seventh  Judicial  Dis- 
trict of  Mlunciuita  in  favor  of  defendant  in  an 
action  brotight  by  Cbarlea  A.Weeks,  pIsinlilT, 
against  Golemau  Bridgman,  defendant,  to  de- 


See  aa 


>w,  41  Minn.  SS^ 


JJBmUd 
SS2,  46Hin 


—   -.   , ., .., — ,  »  DOte  to  United 

ttateav.ntsrerBli].  10:  TUl 

Ai  tn  errort  in  mrvei/i  ati'l  dttertptbmt  tnpaitntt 
fn-  tonds,  tune  tontlrutd,  tee  note  to  Watts  v.  Llnd. 
Bar.  &« 

US  V.  s. 


(o  the  approval  of  the  Secretary  of  the  Inlerlor, 
from  Ibe  lands  of  the  United  Stales  nearest  to 
the  tiers  of  sections  above  apecifled,  so  much 
land,  in  alternate  sections,  or  parts  of  sections, 
a*  ebell  be  equal  to  auch  lands  as  tbe  Untied 
Slates  have  sold,  or  olberwUe  appropriated, 
or  to  which  Ihe  rights  of  pre-emption  bare  at- 
tached, as  aforesaid;  which  ]Bnds(lbus  selected 
In  lieu  of  those  sold  and  to  which  pre-emptioo 
ri)chta  have  attached  aa  aforesaid,  together 
with  Ihe  aecllons  and  parts  of  aeclions  desiif- 
oaied  hy  odd  numbers  aa  aforesaid,  and  ap- 
propriated as  aforesaid)  ahall  be  held  by  the 
territory  or  fuliire  state  of  Hiunesota  for  the 
use  and  parposs  aforesaid." 

The  Minnesota  &  Pacific  Railroad  Company 
was  organized  aa  a  railroad  corporation  under 
and  pursuant  to  an  act  of  the  legielalure  of  Ibe 
territory,  now  atale,  of  Minneaotn,  approved 
Moy  S3, 1857,  The  8L  Pm.!  &  Paciflc  Baii- 
road  Company  was  Dr|;(inized  in  conformity  to 
an  act  of  tbe  legistatureof  tbe  stale,  approved 
March  10.  1662,  and,  under  and  bv  virtue  of 
that  act.  became  the  owner  of  all  the  lines  of 
•railroad  formerly  owned  by  tbe  Minne-[B43 
BotaAPaciflc  Railroad  Company, and  also  of  tbe 
lands  granted  to  the  territory,  now  state,  of 
Mlotiesoia,  to  aid  In  the  conslruclion  of  tbe 
branch  line  of  railroad  from  SL  Anihoay 
northward  to  St.  Cloud,  under  tbe  Act  of  Con- 
"  -       -    -  -     884, 

ciflo 


ovCi)l>^Ic 


ScFBxn  CoDRT  or  t 


I  JJwnxa  Statkb. 


Oct.  Tkbx, 


all  ibe  rights,  pilvilegee,  and  lands  poeseased 
or  graoled  to  Ibe  MioneBota  A  Pacific  Railroad 
Company  or  to  the  St.  Paul  A  Pacific  Railroad 
Compaoy,  as  iU  successor,  Id  inj  way  pertain- 
lar  to  Ibe  braucb  lioe. 

The  line  of  the  branch  railroad  was  definitely 
fixed,  and  a  map  thereof  filed  with  the  Secre- 
tary tif  the  Interior,  December  80.  1857,  and 
tbe  land  in  contro7er^  is  pari  of  an  odd  sec- 
tion wilhln  six  miles  of  said  branch  Hue.  being 
■eclioD  18,  towDship  IS4  N.,  range  2B  W.  This 
•ectloD  nas  certified  to  the  state  of  Minnesota 
by  tbe  Secretary  of  tbe  lalerior,  October  aS, 
18A4,  as  a  part  of  the  land  gnnted  by  the  Act 
of  Conttresi  of  March  8,  1H57.  The  branch 
line  of  railroad  was  constructed  from  St.  An- 
thony to  Ht.  Cloud,  opposite  (be  land  in  con- 
troTersy,  during  September,  1866,  and  plaintiff 
In  error  had  acquired  all  tbe  right  and  title  to 
the  land  described  in  the  complnint  that  was 
ever  possessed  by  the  territory  or  stale  of  Hin- 
Desota,  or  the  First  Division  of  the  Bt.  Paul  & 
Pacific  Railroad  Company. 

George  F.  Brott  on  Beplember  S,  1856,  en- 
tered Into  a  contract  with  the  Uniled  States  to 
carry  Ibe  mall  from  Minneapolis  to  supply  tbe 
oiflcea  at  St.  Cloud,  Monticello,  and  Dayton. 
This  ronlewsa  about  slitT-fiTe  miles  in  leninb, 
■nd  Ibe  contract  naid:  '"fhe  route  from  Min- 
neapolis by  Dayton  to  Monticello  abd  Bt. 
Cloud  aforesaid  b  to  be  deemed  and  consid- 
ered a  post  road  during  tbe  conttouaDce  of  this 
con  tract. " 

By  Act  of  Congress  of  March  S,  18S5  (10 
But,  at  L.  688,  664),  It  was  provided  tbat 
"each  contractor  engaged,  or  to  be  engaged 
In  carrying  mails  through  any  of  tbe  territories 
044]  'west  of  tbe  Mississippi  shall  have  (be 
privilege  of  occupying  stations  at  tbe  rate  of 
Dot  more  than  one  for  every  twenty  miles  of  Ibe 
route  on  which  he  carries  tbe  mall,  and  ebalt 
have  a  pre-emptive  right  therein,  when  the 
Mme  shall  be  brought  into  market,  to  Ibe  es- 
tent  of  six  hundrea  end  forty  acre),  to  be  taken 
Gontiguouslj,  andloiDcludeDisiinptnvement." 
As  mail  (K>ntractor,  Brott,  in  1865,  selected  for 
and  built  and  established  bis  mail  stalion  upon 
KctioD  18,  which  station  consieied  of  eiable 
and  building  for  tbe  uae  of  his  teams  and  car- 
riages, and  maltitalned  the  same  throughout 
the  term  of  his  mail  contract.  Brnti's  route 
terminated  at  St,  Cloud,  and  no  mail  was  car- 
ried west  from  there  under  the  Cnited  Stales 
Svemment  until  (be  latter  part  of  the  year 
%.  or  some  time  in  1657. 

August  7,  1857,  Brott  made  application  to 
tbe  Uniled  States  Isod  office  at  St.  Cloud  to 
file  apre-emptory  declaratorystalementforthe 
■outbwest  quarter  of  the  northwest  quarter  of 
■aid  aection  13,  tonnahlp  124,  range  28,  whicJi 
embraced  the  land  in  controversy,  with  other 
landa,  claiming  tbe  right  to  pre  empi  the  same. 
■1  a  mall  contractor,  under  tbe  Act  of  March 
I,  18S5.  TbU  applicniion  was  by  the  decision 
of  the  local  land  officers  rejected,  and  from 
rach  decision  Brott  appealed  ta  the  Commis- 
■ioner  of  the  Qeneral  Land  Office,  by  whom 
the  decision  of  the  local  land  officers  was  sos- 
latned.  Brott  thereupon  appealed  to  the 
Becretar7  of  the  Interior,  who  reversed  the 
ODmmiuloner'B  decision,  on  August  80,  1801, 


and  held  that  Brott  should  be  permitted  to  en- 
ter tbe  tracts  mentioned  inbiaapplicallonapon 
(he  production  of  proof  of  ihe  performance 
of  his  mall  contract  and  ot  the  occupation  of 
tbe  stations,  and  upon  compliance  with  the 
laws  and  regulations  in  other  respects  applica- 
ble to  the  case.  On  May  26,  IHCO,  Congress 
passed  an  act  entitled  "An  Act  for  the  ffelief 


hereby,  autborized  to  enter  the  following  de- 
scribed lands,  10  wit:  [omiliinB  desnipttoQ 
which  includes  that  In  dispute]  To  the  district 
of  lands  subject  to  sale  at  the  land  office  at  St. 
Cloud,  Minnesota;  said  tracts  containing  five 
hundred  andsiity-two  and  twenty-hundredlbs 
'acres,  upon  tbe  pavmenl  by  tbe  said  |S45 
Brott  of  the  usual  minimum  of  one  dollar  and 
twenty  five  cents  per  acre  therefor;  Provided, 
That  said  entry  shall  in  nowise  Interfere  with  or 
embrace  any  land  to  which  there  is  a  valid 
subsisting  claim  under  the  pre  emptlon  laws  of 
the  United  States;  and  (be  Commissioner  of 
the  General  Land  Office  is  directed  to  issue  ft 
patent  on  said  entry." 

No  further  effort  was  made  by  Brott  to  en- 
ter the  land  simply  as  such  mail  conlractor, 
but  the  entry  of  the  same  was  tbercaflcr  made 
by  him  untier  and  In  pursuance  of  the  Act  of 
Congress  passed  for  bia  relief,  be  paying  for 
the  land  the  sum  specified. 

In  July,  1871,  a  pntent  for  tbe  land  Issued 


from  the  Uniled  Stales  to  Brott  In  the  usual 
form,  except  that  it  was  stated  therein  (hat  the 
land  had  been  certified  to  the  state  ot  MinnC' 
sota  fnr  railroad  putposca  by  mistake.  Tbe 
defendant  at  the  time  of  thecommeocemeDtof 
(be  action  had  and  was  seised  of  all  the  right 
and  title  (o  the  lots  In  controversy  that  Brott 
ever  had  or  possessed  under  bis  patent,  and 
claimed  bis  right  to  such  title  under  and  by 
virtue  of  mesne  conveyances  duly  made,  exe- 
cuted, and  delivered  by  and  through  Brott  and 
bis  gran(ees  aod  duly  recorded. 


Mr.  Chief  Jvttiee  Fuller  delivered  tbe  opin- 
ion of  tbe  court: 

Tbe  line  of  (be  road  was  definitely  fixed  De- 
cember 30,  ies7;  the  lands  within  the  place 
limits  (hen  subject  to  the  grant  were  thereby 
segregate<l  from  the  public  domain:  and  the 
grant    took   effect   thereon.     But    under  the 


fixed,  were  as  much  excepted  therefrom  as  If 
In  a  deed  they  had  been  excluded  by  the  terms 
of  ihe  conveyance.  And  this  was  true  in  re- 
spect of  applications  lot  pre-emption  rejected 
*b;  the  local  tund  office  and  pendiog  an  [S4(t 
appeal  in  tbe  land  department  at  thelTme  of  defi- 
nite location  aince  theluiliatlonof  tbeioeboate 
right  to  the  land  would  prevent  the  paaaageof 
liile  by  the  grant,  and  the  determination  of  its 
final  desllnaiion  would  rest  with  the  govern- 
ment and  tbe  claimant.  Enntai  P.  S.  Co.  ▼. 
Dunmq/fT,  113  U.  S.  629  [28:  11221;  Haalingi 
lE  D.  B.  Co.  V.  Whilntg.  182  U.  B.  367  [88:  tBSji 
Btrdan  v.  SarUiem  P.  B.  Co.   145  U.  B.  536 
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Biott  (elected  rettaia  lands,  locludlDg  Ihls  in  Ihlngs  are  wfaolly  void  anil  wtthoal  force  Rud 
dbpule,  foT  ttod  built  and  established  hU  mail  pffect  as  In  all  persona  and  for  all  purposes, 
Hallons  tbereoQ  Id  18.1.1  and  maintained  tbe  andincupableDf  betng'madeolbernise.  Thing* 
Mine  during  the  l«rm  oFhIs  mail  con tractj  and  are  voidable  which  ure  valid  aod  effectual  un- 
flkd  his  application  to  eoter  these  lands,  as  a  til  the;  are  avoided  b;  some  act;  while  IblDgi 
mail  coDtraclor  under  the  Act  of  Harcb  S,  18S5,  are  oftEQ  said  to  be  void  which  are  without  va- 
in the  local  laud  office  August  11,  1867.  The  lldily  unlil  ronQrnied.  8  Bac.  Abr.  Void  and 
appiicetioD  was  rejected  by  the  local  laud  ofll-  VoidaiU;  EaeU  v.  Daggt.  108  D.  a.  148  [S7: 
errs,  and  Brott  appealed  to  the  CommissfoDer  632];  Ex  parU  Langt,  Sa  U.  S.  18  Wall.  163 
(tf  the  General  Land  OlBce,  and  from  his  de  [31:  872];  Stale  v.  Biehmond,  26  N.  H.  23S; 
dsion  10  the  Secretary  of  tbe  Interior,  who  Andarton  v.  Bobtrtt,  18  Johns.  613,  0  Am. 
reversed  the  rulings  of  the  land  officers  and  of  Dec.  235;  PearaoU  v.  Ohapin,  W  Pa,  8. 
tbe  CoiiiTnissloner,  and  held  Broil  eolilled  to  As  nirainst  Brott  the  cerliQcatlon  had  no  op- 
preempt  tbe  stitions  occupied.     He  was  indeed  eralive  effect. 

required  10  produce  proot  of  tbe  performance  U  is  uim  objected  that  Brott  was  not  t  qna1< 

of  bis  mall  contrsct  and  of  the  occupation  of  IQeil  claimant  under  tbe  act  of  1855,  becansa 

the  lands  as  BtetlnDs,  and  be  actually  entered  that  act  onl;  applied  to  a  contnctoi  engaged 

tbem  in  puraiiance  of  tbe  Act  of  Congreaa  for  in  carrying  the  mall  through  any  of  the  [S«S 

Us  relief,  but  in  Ard  v.   Brandon,  nipra,  it  "territories  west  of  the  HiMsaippI,  and  because 

was  held  that  when  a  pre  emptor  has  the  right  it  doesnot  appear  that  htodedaratoir  statement 

to  make  entry,  and  applies  to  the  local  land  wasp''FracceptedoTrf>cogDiKd,ortriathemad« 

officers  and  tbey  refuse  to  recognize  hie  right,  proof  of  bis  occupation  of  the  land  as  •  mail 

it  will  be  deemed  to  date  from  the  lime  of  hh  station,  but  these  and  other  like  objecliona  in- 

app'icatioD.  and  this  notwithstanding  be  pro  volve   quesiious  tietween  Brott  and   tbe  gov- 

eaedi  to  obtain  title  In  some  other  way.     The  eroment,  already  determined  In  bia  favor,  and 

conclusion   follows    that   Brotl's  preemption  which  the  railroad  company  and  its  graotees 

claim  moat  be  regarded  aa   having   attached  are  not  in  a  position  to  raise  upon  this  record, 

prior   to  the  deSnite  location,  December  SO.  Judgnttnl afflrmtd. 
16!77,  and  that  the  title  did  not  pass  under  the 

congressional  grant  to  tbe  state.  ■ 

But  It  ia  contended  that  as  on  October  2S, 

1864.  the  Secretary  of  tbe  Interior  Included  UNITED  STATBSof  America.  a>»i|)'a'niH>t 

■ection  18  in  the  list  of  lands  certified   to  the  and  AppeOant, 

Hale  of  Minnesota  under  the  Act  of  August  8,  e. 

1864  (10  Stat,  at  L.  S46),  aa  a  part  of  the  lands  AMERICAN   BELL  TELEPHONE   COU- 

granted  by  the  Act  of  March  8,  18i7.  that  cer-  PaMT  and  Eulb  Bbeliskb. 
llflcalion  was  an  adjudication  that  the  land  in 

quel'o  I  had  not  been  previously  disposed  of.  (See  8.  a  Beporter^  ed.  AW455). 
and  tbnt  no   preemption  right  had  attached 

5471ihereto,  and  passed  the  Metfal  tide,  what-  Jaruclictionoftht  United Stalti Supnm*  Churl 

ever  Brott's  ecuitnble  riehl  might  be;  and  that  — eoMtntetion  ofttafutt. 
while  ihe  certlflcalion  might  be  voidable,  it  was 

M>l8b»iIuteljvoid.  Tbe  actof  Augusts,  18M,  L   The  Bnpremo  Oonrt  of  (he  United  State*  bM 

provided  that  wlierc  lands  had  tieen  or  should  Jurlsdiotian.  on  appeal  from  the  cireult  oourt  ot 

be  thereafter  pmnted  to  the  several  states  and  BppealB,of  asuttby  the  Dnlied  States  to  aancei 

terrlloriea,  and  the  law  did  tiot  convey  the  .fee-  f  pawnt  (or  an  Inventioa;  it  Is  not  a  ease  ■■arls- 

rimple  lille  of  such  lands  or  require  patents  to  '"B  ""^  ""^  P^*"'  ifws"  In  irhteb  the  iaig. 

belied  therefor,  the  lists  of  Mcb  laids  which  ?„""' °' ^Trl^  ?' 5^?  «r^h  i?^™  "'  """"^  " 

had  been  ormlgb  thereafter  be  ceriifled,  "shall  ,  ""^^-^l"*'  ^"'/'"'rl^'-^ 


Im  Tpnrdni  m  cnnvpvlnir  yhi-  f«.  Blmtili  nt  all  "■  ^°^  opemtlon  or  a  sutirte  claimed  to  roslriot 
.l.»7i?,Jr™^,f«7!^  ^  ;  1,  ',®*,^'™P'*  °i  ,?"  appellala  JurisdloiiOD  must  be  restrained  within 
the  Innda  embraced  in  such  liatstbatarepf  the      „.„„„,  i,„,„  .h-n  ,„  _„m.  .mr«rt  ir  u.. 


1   The  operatloa  of  a  sutute  claimed  to  re 
urlsdlOLion  must  be  restrained  v 

j,_,       .         ,.jv            i...*/i  U..1UT.O.    llmtn   than  its  words   Import,  H  Un 

diaracler  contemplated  by  such  Act  of  Con-  ooan  la  satlaaed  that  the  tlie™i  meanlo^  of  iU 

gpeis,  and  intended  to  be  granted  thereby;  but  lanKuase  would  eiteod  to  oases  whiolk  the  lesla- 

where  lands  embraced  in  such  lists  are  not  of  lature  never  intended  to  tnolude  la  It. 

tbe  character  embraced  by  such  acts  of  Con-  pi,     „^  -. 

Kresa,BDd  are  not  intended  to  l>e  granted  there-  I""'  '^' 

v.   Mid  list,  BO  far  as  these  lands  are  con-  SabmitUdOet.lS.  liSS.     DtddedNov.  II.ISOS. 

ocmed.  shall  tie  perfectly  null  and  void,  and 

no  rigbt.  title,  daim,  or  Interest  shall  be  con- 

•njti  thereb?." ^, „,  „„_ 

AawebaveseeD,tbIa  particular  land  was  not  cult  reversing  a  decree  of  the  circuit  court 

tnciudedlDthegrant.  and  tbeBecretaryof  the  and  dismiasinga  suit  brought   by  the  United 

Interior  had  so  dedded  on  August  Kl.  1861.     ^ ■■■  ■    

when  hedetermined  that  tbe  preemption  right  Nori.-^to  Jurtortiettonin  tft<  Unlitd  atala  9a- 

hKdattached.  And  since  it  was  not  so  included  pre™«  Court  wftere  fVderoJiTiuation  or"—  " — >■— 


— .  jobjecl  to  disposition  as  part  of  the  public  ""  "^"^  *"  "^^  f«*^^  ':'^'i''„S''J^'™?*'* 

domain,  on  October  25.  1894,  the  actlonof  the  L*^i:ri.fc«^„'^^u':""»^iii=rV?^ 

tanddepartmentJnlncudingitwithlnthelista  '■  ??°V  L^  "     ^i'T.'^;'"'"^*  ""-   ^_ 

eertiflldonihatdaT  was  Ineffectual.     NobU^.  ,  ^JT^T^°' S^^  f'^^t:;^'^ 

JTu'^i.  A-«  r....^.-—  D  n.  1JI1  n   a   lai    iij  to  <i«Iatv  suus  ioM  tmd  a»  in  oanjau  vMh  state 

S^M   1^1^^ "  ^'  ^'  ***■    '*  Oon««uWo«torOTto.d«o™«o/rta(«S™rtiaito«>,i. 

^i^     J.  ..'■..       ..  ,j       J       .J  ,,  rt™^t^on  0/ stou  Iaws.-flBe  notee  to  Hartv.  Lamp. 

Ilie  dUllnctloa  hetwem  void  and  voidable  hit*.  T:  BTB.  and  OomnsroW  Bank  of  dnoinnati  v. 

■cu  need  not  be  diacuned.    It  it  nrelj  that  B>wkli«iiani,  U  Vm. 


SM-fiSl  SnrAUU  Ooum  or  i 

Slatei  to  CBDCel  a  piteut  for  an  favcDtioD 
gnnied  to  tbe  Amrilcftn  Bell  Telephooe  Com- 

EDj  as  uttgoee  o(  Lbe  inventor,  Emile  Bei- 
er.     Oa  motion  to  ditmiu.     Motion  denied. 

See  same  caae  below,  US  Fed.  Rep.  SO,  SS 
Fed  Rep.  043. 

Tbe  hcU  are  tMieA  Id  the  o[riDioD. 

Xeurt.  (Immea  J.  Storrow  and  Frader- 
lekP.  Fialiforappelleea,  In  favorol  moiiou 
to  dismiss. 

MeuTt.  IUcIi»rd  N.  Olney,  Attorney 
General,  CMuaten  Browne,  and  R.  S. 
Taylor  lor  appellwit.  In  opposition  to  motion. 

540]  *iir.  CM^r/ufnnFoUardelWeredtbs 
opinion  ot  tbe  court: 

Tbb  is  a  suit  by  tbe  United  States  to  cancel 
k  patent  for  an  invention  granted  to  tbe  Amer- 
ican Bell  Telephone  Company  a*  assignee  of 
tbe  Inventor,  Emile  Berliner.  On  ahearing  in 
tbe  circuit  court  tbere  was  ■  finding  nnd  do- 
cree  for  tbe  complainant,  OS  Fed.'ltep.  86. 
Tbe  c&use  having  been  taken  to  the  Circuit 
Court  of  Appeals  for  tbe  First  Circuit,  tbe  <le- 
cree  of  tbe  circuit  court  was  reversed,  an^l  it 
«u  ordered  that  the  bill  be  dismlned.  68 
Fed.  Rep.  513.  From  this  decree  an  appeal 
was  lateen  bv  tbe  United  States  to  Ibis  court, 
which  appellees  now  move  to  dismiss  "for 
want  of  jurisdiction  In  this  court  to  entertitin 
In  under  tbe  Circuit  Court  nf  Appeals  Act  of 
Haich  8.  1B91.  chap,  fill  (28  Stat,  at  L.  828) 
for  the  reason  that  tbe  case  is  a  case  arising 
under  (be  patent  laws." 

The  Supreme  Court  has  appellate  Jurladlc- 
tlon,  under  the  Constitution,  In  all  cases  to 
which  the  judicial  power  extends  (other  tbao 
those  in  respect  ot  which  It  has  orlsinal  Jurii- 
dlction),  "wlib  aucb  eiceptlons  and  under 
sucb  regulations  as  the  Congress  shall  make." 
It  waa  early  held  that  in  tbe  passage  of  tbe  Ju- 
diciary Act  of  1788,  Congress  was  eiecutlng 
the  power  of  tnakingexcepilons  to  the  exercise 
of  appellate  jurisdiction,  and  tbat  lbe  afBrma- 
tive  description  of  tbe  csaes  lo  which  lbe  ap- 
pellate power  extended  was  to  ix  nnderalood 
as  implying  a  negative  on  the  exercise  of  sucb 
appellate  power  as  was  not  (iotn prebend ed 
-within  It,  but  tbat  as  this  rcatiiclion  rested  on 
Implirallon  founded  on  lbe  manifest  Intent  of 
the  legislature,  it  could  be  sustained  only  when 
tbat  manifest  lotenl  appeared.     Duruvsieaa  v 


I  Ukitsd  Btati 


Ooc  Tnot, 


lo  general  terms  so  as  to  comprehend  lbe  par 
tlcular  case,  no  presumption  can  be  indulged 
of  an  intention  lo  oust  or  to  restrict  sucb  juris 
diction;  and  any  Blatulc  claimed  to  have  thai 
effect  must  be  Examined  in  tbe  light  of  lbe  ob- 
jects ot  the  enscluient,  the  purposes  it  is  lo 
serve,  and  the  miM;biefs  it  is  lo  remedy,  bear- 
ing io  mind  lbe  rule  tbat  the  operation  of  such 
a  statute  must  be  restrained  nitbin  narrower 
SSOlllraits  tbsD  lis  words  'ImporLlf  tbe  court 
Is  satisQed  that  lbe  literal  meaninK  of  iu  lan- 
enage  would  extend  to  cases  which  the  legis- 
lature never  intended  to  iDCiiide  in  it,  Petri  v. 
Commerdal Nut.  Bank.UIV.  S.  644.  650  [3S: 
1144.  11401;  Brewr  v,  Bhtigher.  89  U.  8.  14 
Pel.  178  [  10;  4081;  Rtiehe  v.  Smythe,  30  U.  S. 
18  Wall.  162,  lai  [20:  006,  6871;  Wathinqton 
Market  0».  v.  Hoffman,  101  U.  S.  112  I3S 
782J. 


Wa  inquire  tben  whether  tbe  appellato  ju- 
risdiction of  this  court  over  controveraiaa  to 
which  the  Ualled  Blates  aie  partlea  has  been 
circumscribed  by  Congreu  In  respect  lo  tbe 
rl^I  of  appeal. 

By  section  620  of  tbe  Revised  Slaintet,  or- 
Iginal  Jurisdiction  was  conferred  opon  ttMclr- 
"  courts  (with  a  limitation  as  to  tbe  tsIim  o( 
matter  In  dispute)  of  all  sulta  in  equity 
and  all  suits  at  common  law  where  lbe  Unliea 
Slates  are  petitioners  or  plaintiOs;  all  sutia  at 
law  or  in  equity,  arising  under  any  Act  pro- 
viding for  revenue  from  Imports  or  tonnagei 
all  causes  arising  under  any  law  providing  Tn- 
temal  reveonei  all  causes  arising  ander  tba 
pcMtal  laws;  and  all  lulta  at  law  or  In  equity 
atisiog  uoder  lbe  patent  or  copyright  laws  of 
the  United  Slates.  By  tbo  fifth  paragraph  of 
section  711,  tbe  jurisdiction  of  the  courts  of 
lbe  United  States  ot  all  cases  "arising  under 
tbe  paient  right  or  copyright  laws  of  iha 
United.  States"  waa  declared  to  be  excluslTe. 

~    the  Act  of  March  S,  1876  (18  Siat.  at  L. 
470),  it  was  provided:    "Tbe  circuit  courts  of 
lbe  United  States  shall  have  original  cogni- 
t,  concurrent  with  the  cnuit<  of  the  aev- 
ilales,  of  all  suita  of  a  dvll  nature  at  com- 
mon law  or  io  equity,  where  tbe  matter  in 
dispute  exceeds,  exclusive  of  oosU,  tbe  sum  or 
'    i  of  five  hundred  dollars,  and  arising  un- 
[bs  ConstiiutioD  or  laws  of  tbe  Tfntted 
States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authori^,  or  in  which  tbe 
United  States  are  plaintiffs  or  petltlonetBi" 
and  this  was  repeated  in  subslance,  tbedUFer- 
ences  being   Immaterial   here.  In  the  acts  of 
March  8,  1887  (24  8laL  at  L.  SS2)  and  August 
18,  1888  |2a  Slat,  at  L.  488). 

And  IIiIj  court  bad  appellate  Juriadictioii 
orer  all  final  -fudgments  and  decrees  of  any 
circuit  court  or  of  any  district  court  Bctlog  as 
circuit  court.  In  civil  actions  'where  [ftttl 
.je  matter  in  dispute  exceeded  the  sum  or  value 
t}t  five  thousand  dollars.  Rev.  SUt.  gg  680- 
692:18Btat.  at  L.  81S. 

The  primary  object  of  the  Act  of  March  8, 
1891,  chap  6l'7.  as  staled  Id  Amoritnn  (km»L 
Co.  V.  JackmiiTiXl;  T.  A  K.  W.  B.  Oo.  148  U. 
a.  873,  S83  [37:  466,  490],  "well  known  aa  a 
matter  of  public  hisiory.  manifest  on  tbe  face 
of  the  Act,  and  Judicially  declared  In  the  lead- 
ing cases  under  it,  was  to  relieve  this  court  of 
the  over  burden  of  cases  and  controverslea, 
arising  from  the  rapid  growth  of  tbe  country, 
and  tlie  steady  Increase  of  litigatlnn:  and,  for 
iccompiirbment  of  Ibis  object,  to  transfer 
ee  pari  of  its  appellate  jurisdiction  to  tbe 
lit  courts  of  appeals  thereby  eaiablisbed  in 
encb  judicial  circuit,  and  to  dislribule  between 
this  conn  and  those,  according  to  the  schema 
of  the  Act,  lbe  enllra  appellate  jurisdlclloo 
from  the  circuit  and  district  courts  of  lbe 
United  States." 

By  section  five  of  this  Act,  appeals  or  writs 
of  error  may  be  taken  from  the  circuit  couil 
directly  to  this  court  in  six  specified  classes  of 
cases:  where  ilie  juri«dtction  of  tbe  court  be- 
low is  In  lisue;  in  prize  caases;  in  case*  of 
crinviclions  of  capital  or  otherwise  infamous 
crimes:  in  cases  involving  the  eonatruclioD  or 
application  of  the  Constitution  of  the  United 
Slates;  iu  cases  In  which  the  conatltutlDnallty 
of  any  kw  of  the  United  States,  or  the  validity 


Uhitbd  Statu  ▼.  Axertcah  Bell  Tblsphors  Co. 


«r  constnietioii  of  any  tnMj  made  under  tii 
•nlhority.  ItdTSWDloquMtion;  lBca«eavbere 
tbe  CoDttituiinn  or  Ian  of  a  etsle  ts  claimed  (o 
lMlDContra*enlton  of  tbe  CoDHtitution  of  Ihe 
United  BiatES.  Cfises  In  wblcb  the  United 
States  are  olaiotiftB  or  pelitiooere  are  not  enu- 
ntnaled  a«  falling  witbin  eilber  of  Ihese  classes, 
■tor  are  cases  InTolTior  merely  the  coDiImclfon 
«ta  law  of  tbe  United  Stales,  those  ordinarily 
•rlalDg  ander  tbe  beads  of  jurisdiction  In  re- 
spect of  subject- matter  treated  of  fa  tbe  aixtb 

•MtlOQ. 

By  the  sixth  section,  It  Is  provided  that  the 
circuit  courts  of  Appeals  shall  have  appellate 
JorUdlctlon  'in  all  casea  other  than  those  pro- 
Tided  for  in  (he  preceding  section  of  Ibts  Act, 
VDleas  otherwiae  proriden  bylaw,"  Tbe  courts 
«f  appeals,  tbererore,bavf  appellate  jurisdiclioQ 
aS2]or  alt  cases  Id  which  'original  juris- 
diction  Is  conferred  on  the  circuit  courts  by 
iCMOD  of  the  Unlled  Stales  belnc  plaintiffs  or 
petitioners.  It  is  further  provided  by  that 
■ectlon  that  "tbe  judf^ents  or  decieea  of  the 
^rcult  court  of  appeals  shall  be  final  in  all 
CMn  in  which  the  JurlsdiclloQ  Is  dependent 
entirely  upon  the  opposite  parties  to  the  suit 
or  controversy.  beinfF  aliens  and  ciilzens  of 
tbe  United  t>tatcs  or  citizens  of  different 
■telea ;  also  Id  all  cases  arising  under  the 
patent  laws,  under  the  leTCnue  laws,  and 
nader  tbe  crlmlnaE  laws  and  In  admiralty 
caaes."  Aod  Ibe  last  paragraph  of  tbe  section 
proTldes  that  "Id  all  cases  not  hereinbefore,  in 
Ikla  section  made  flnal,  thereshalt  be,  of  richt, 
mo  appeal  or  writ  of  error  or  review  of  Ibe  case 
bj  the  Supreme  Court  of  the  Unlled  Stales 
irliere  the  matter  In  controTeny  shall  exceed 
<RW  thousand  dollars  besldea  cmls."  Judf;- 
menta  or  decrees  Id  cases  In  which  Iba  Eronnd 
«f  JDrlsdicIionor  the  circuit  conrt  is  that  the 
Bnlied  Btates  are  plainllffs  or  pellttoners  are 
not  made  flnal  Id  lerms,  and  such  cases  would 
fall  within  tbe  lart  paragraph,  unless  restricted 
1^  the  pievious  enumerallon.  And  tbe  con- 
tention U  that  the  words  "casea  arising  under 
the  patent  laws,"  must  be  held  to  operate  as 
•Dcfa  reatrletloD,  and  to  render  the  judgments 
and  decieea  of  the  circuit  courts  of  appeals 
flnal,  notwUbstanding  the  exialence  of  another 
dlatinrt  Krouod  of  Jurisdiction  in  the  circuit 
«onrt,  add  Ibal  there  would  consequently  be  a 
risht  of  appeal  from  a  decree  ot  aclrcult  court 
«f  appeals  dismisiinga  bill  by  tbs  United  States 
tb  cancel  a  patent  for  land,  but  none  where  tbe 
Mil  Is  one  to  repeal  an  Inrention  patent. 

Id  United  Stala  t.  Ameriain  BeU  Teleph. 
Ob.  128  U.  8.  81S,  809  [S2:  4S0.  469],  we  said: 
"In  tbe  present  case  the  United  Stales  are 
plalDllffs,  and  the  bill  nsserta  that  the  suit  is 
OM  of  a  ciytl  nature,  and  of  equitable  cognl- 
tanca;  and  manifestly.  If  It  presents  a  good 
canse  of  action.  It  arises  under  tbe  laws  and 
OoDstltutlon  of  tbe  United  States.  It  la  there- 
fore wilhin  the  language  both  of  the  Consti- 
tution end  of  tbe  statute  conferring  jurisdic- 
tkn  on  tbe  circuit  courts."  Two  groundB  to 
«apporttbejurisdiciion  were  thus  indicated, but 
tbe  qnestloD  there  was  whether  the  judicial 
power  of  theUniied  Suie*  undertbe  Constitu- 
tion eiieoded  to  a  suit  by  the  Unlled  Slates  to 
0031  repeal  a  patent,  and  in  that  view  "it  was 
hdd  iDataoch  a  suit  was  a  case  arising  under  the 
fawa  of  tbe  United  Statea,  as  bad  been  prevl- 


onsly  adjudged  many  times  by  tbe  court.  In 
the  language  of  appellee'*  counsel,"  the  jud^- 
mentsin  the  great  coDlests  reporl«i  Id  Cranch 
and  WheatOD  eslabllshed  that  these  wnrds  em- 
braced, and  therefore  carried  tbe  judicial 
power  to,  every  case  whereia  the  existence  or 
extent  of  a  right  purporting  to  be  given  by 
Federal  authority  and  claimed  by  either  par- 
ty became  an  essential  ingredient." 

Kevertbeless.  in  respect  of  removals  of  snlta 
from  tbe  state  courts  to  Ihe  circuit  couris  ud- 
der  the  acta  ot  March  3,  1887,  and  August  IS, 
1888,  we  held,  upon  what  was  deemed  the 
true  construction  of  tbe  statutes,  that  the  right 
of  removul  waa  limited  to  cases  in  which  it 
appeared  from  the  plaintiff's  Slalement  of  his 
own  claim  that  bis  cause  of  action  was  one 
arising  noder  tbe  Constitution  or  laws  of  tbe 
United  Statea.  Tennettetv.  Union  dt  P.  Bank, 
168  U.  8.  464  [88:  Sll];  ChappeU  v.  Water- 
vorlk.  ISS  U.  8.  103  [88:  851. 

In  Colorado  Cent.  Contol.  Min.  Co.  t.  Turek, 
150  U.  8.  ISe  [87:  1030],  It  was  ruled  that  when 
tbe  orlEinal  furisdfcllon  of  a  circuit  court  la 
invoked  upon  tbe  sole  ground  that  the  de- 
termination of  tbe  question  depends  upon 
some  question  ot  a  Federal  nature,  it  must  ap- 
pear,at  the  oulset.  from  tbe  pleadings,  that  the 
suit  is  one  of  that  character  of  which  tbe 
circuit  court  could  properly  take  cognicance 
at  the  lime  its  jurisdiction  was  (nvoked;  and 
that  where  the  jarisdiction  was  invoked  solely 
on  the  ground  of  diverse  cltlzeDShip,  the  Judg- 
ment of  tbe  drcuil  court  of  appeals  was  final, 
altbouub  another  ground  for  Jurisdiction  Id 
the  circuit  court  might  be  developed  in  tbe 


voked  lurisdiction  on  two  dlstlDct  grounds, 
one  of  them  belDg  independent  of  diverse  citi- 
icnshlp,  was  not  delermlaed.  Nor  is  it  neces- 
sary to  pass  upon  that  question  In  this  1d- 
BtaDce,  for  the  motion  may  De  disposed  of  upon 
Ihe  inquiry  whether  it  was  manifestly  the  In- 
tention ot  Congress  to  include  such  a  case  aa 
Ibat  before  us  In  tbe  words  "arisinr  under 
the  patent  laws."  Now,  bciIodb  at  law  for 
Infringements,  and  suits  in  equitv  forlnfringe- 
roent.  for  interference,  and  to  obtain  paleuia, 
*sre  suits  which  clearly  arise  under  tbe  [SfH 
patent  laws,  being  brought  for  the  purpose  of 


the  act,  to  relieve  this  court  of  tbat  burden  ot 
litigation  which  operated  to  impede  Ihe  dispo- 
sllioD  of  cases  of  peculiar  gravity  and  general 
Importaoce.  We  are  of  opinion  that  It  ia  rea- 
son  able  to  assume  Ibat  the  attention  of  Con- 
gress was  directed  to  this  class  of  cases,  and 
that  Ihe  langaage  was  used  as  applicable  only 
to  them;  andlbat  there  is  nothlngln  the  objeclt 
sought  to  be  attained  and  tbe  mischiefs  Bouebt 
to  be  remedied  by  the  Act  wblcb  fumlsnea 
fonodaliOD  for  the  belief  that  Congress  mani- 
festly intended  lo  place  a  limitation  on  the  ap- 
pellnie  jurisdiction  of  tbis  court  in  a  case  aucb 
as  this. 

Moreover.ln  those  rasea.lbe  subject- matter  ia 
everyibingin  respect  of  jurisdiction,  and  the 
character  ol  tbe  parties  nothing;  while  here, 
tbe  character  Id  which  tbe  plBlnllflB  sue  and 
tbe  nature  of  the  case  are  inseparably  blended. 

In  instituling  thla  mil,  ttM^wDtnent  *p- 
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rr«d  OD  iKhill  of  the  public,  and,  as  Jl  were. 
the  exercise  of  the  beneficent  funcllon  of 
■upeiint ending  autborit^  orer  the  public  is- 
lereati,  aod  Ibe  rule  of  cocBtruclioo  In  aucb 
catei  la  properlj  regarded  as  affecled  by  con- 
•idetatlonaof  public  policy,  ItUuponthepria- 
dple  of  public  policy  tbat  the  UoKed  Slates 
bave  been  held  not  boucd  by  statute*  of  lim- 
itation unlesa  CocRiees  baa  clearly  manifested 
that  they  should  be  so  bound  ( (7niUd  StaUt 
v.  NafhviUe.C.  <t  8t.L.B.Co.  118  U.S.  120,  12S 
".  r.  &!ftwo%,  147  U.  8.  608 
e  same  rule  Is  applicable  to 
i[  pareTupalria  Inherent  In  tbe 
e  power  of  eyeiy  stAle,  Iti  respect  of 
which  tt  was  obeerred  bV  Ht.  Juilice  tin 


m:S1.88];SlanUtw.  i 
Wl:  asS]  ),  SDd  tbe  sam< 
Uie  exercise  of  parent^ 


which  it  was  obeerred  by  Mt.  Jtittiee  tStrour 
Id  DoOar  Ban.  Bank  t.  United  etaU$,  86  U.  S! 


18  Wall.  227.  SB7  [22:  80, 81].  that  so  much  of 
)he  royal  prerogative  ai  belocged  tc 

Id  bis  position  aa  uolversal  tmslee 


s  it  does 


HcDce  It  was  held  in  Onited  Btata  v.  Beelje, 
137  U.  8.  838183:  121],  that  the  United  Slslea 
■re  not  bound  by  any  statute  of  Itmilalioos. 
HOT  barred  by  lacnea  of  tbeir  offlcets.  in  a  suit 
brou|{bt  by  tbem,  as  soTerei)[o,  to  enforce  a 
pLibltc  right  or  to  assert  e  public  ioterest. 
B50]*In  UnilfdSlatttv.Ameriean  BeU  TtUpk. 
Co.  128  U.S.  81!)  [83: 450],  it  was  decided  that 
where  a  paient  for  a  grant  of  any  kind  Issued 
by  tbe  United  Staled  bos  beeu'  obtained  by 
fraud,  by  mistake,  or  by  accident,  a  iiiitby  Ihc 
United  gil&tes  aeainst  the  patenlee  la  Ibe  proper 
remedy  for  relief,  and  that  in  this  country, 
where  there  ia  no  kingly  preroeatire  but 
where  pateats  for  land  and  IiiveanoDS  are  Is- 
sued by  the  authority  of  tbe  gOTernment.  and 
by  officers  appointed  for  that  purpose  who  may 
have  been  imposed  upon  by  fraud  or  deceit,  or 
m»y  have  erred  as  to  their  power,  or  made 
mistskea  in  the  Instrument  itself,  the  ap- 
propriate remedy  is  by  proceedings  by  tbe 
United  States  against  the  patenlee. 

We  cannot  impute  lo  Conftre»B  tbe  Intention 
of  narrowing  the  appellate  jurisdiclion  of  this 
court  In  a  suit  brought  by  the  Unil«d  States  as 
a  soTereien  in  respect  of  alleged  miscdrrlage  In 
the  enerclse  of  one  of  Its  functions  as  such, 
deeply  concerning  the  public  interests,  and  Dot 
falling  within  Ibe  reason  of  tbe  limitations  of 
the  Act. 

Motion  denied. 


PETER  WIEDERER  et  al. 

(8e«  B.  C.  Beporler's  ed.  SGe-GS!,) 

Tariff  dauifailion. 

When  DM  Itecomes  tbe  OTlterlon.  tbe  chief  use. 

Hon.— .4*  to  Men  of  Uniltd  Stata  for  dulUt,  see 

ttole  to  United  Btalee  V.  3M  Ctiesta  of  Tea.  S:  TDL 

A»  10  acHon  lo  tieovtr  bock  dutta  paid  iHi(f«r  pro- 
tat;  pn>tat.lune  nuide.andUMtfcet.-* 
-      ■        —  ii,lS:«I, 


[No.  83.] 
Argved  Jan.  gS,  18SB.     Dtddedlfot.  IS.iaU. 

TN  ERROR  to  the  aicuit  Court  of  the  United 
1  SUtet  for  the  Southern  District  of  Mew 
York  lo  review  a  judgnoent  In  fiTor  of  Peter 
Wlederer  <(  of. ,  plalntlOa,  against  Daniel  Ha- 
goDc,  collector  of  the  port  of  New  Tork,  for 


certain  impbrtatioii 

Slalenient  by  Mr.  JvHiee  Whltel 
This  was  an  action  btoaght  Id  the  circuit 
court  of  the  United  States  for  the  aoutbeni 
district  of  New  York,  by  tbe  defendants  Id  er- 
ror, who  were  partners  in  business  under  the 
name  of  P.  Wiederer  &  Bros.,  against  a  former 
collector  of  the  port  of  New  York,  to  recover 
alleged  overpayments  ezacled  as  duties  iipnn 
cerUin  importations  made  in  1S»7  and  1S88. 
Due  protests  were  made  against  the  duties 
charged  by  tbe  collector,  and  from  bis  decision 
llmelV  appeals  ■  -re  taken  to  tbe  Secretary  of 
tbe  Treasury.  The  articles  in  question  went 
Imported  from  Breraea  aod  llamburg,  and 
consisted  of  pieces  of  glsas.  square,  oblong,  or 
round,  with  ground  or  bevekd  edges,  tbe  In- 
voices describing  them  as  "glass  nnsilbert," 
giving  their  respective  dimeusious.  All  the 
packages  except  four  lota  werealsodescribed  In 
the  invoices  as  "parts of  watches."  The  [507 
collector  sssessea  the  glass  as  dutiable  as  "ar- 
ticles of  glass,  cut,"  under  paragraph  185  of 
tbe  tariff  act  of  March  8,  188ii  (22  Slat,  at  L. 
486),  which  imposed  a  duty  of  forty-flve  per 
centum  ad  valorem  upon  "articles  of  glaas,  cut, 
engrHved.  painted,  colored,  printed,  stained,  sil- 
vered, or  gilt,  not  including  plKleglBW  silvered, 
orlooking-ghss  plates."  The  importer  claimed 
that  they  were  dutiable  either  aa  "parta  of 
watches,"  under  paragraph  4M  of  Mid  act  <S9 
Stat,  at  L.  614),  which  imposed  a  duly  of 
twenty-five  per  centum  ad  valorem  npoo 
"watches,  watch  esses,  watcb  movements, 
parta  of  walcbes,  and  watch  materials,  not 
specislly  CDumerated  or  provided  for  In  thla 
acl;"  or.  aa  "parts  of  clocks,"  under  paragraph 
414  (33  Stat.  at.  L.  611).  which  laid  a  duty  of 
tblrty  per  centuro  ad  valorem  upon  "docks 
and  parts  of  clocks."  On  the  trial  of  the  case, 
tbe  claim  that  Ibe  gbtas  was  dutiable  u  "parta 
of  watcbes"  was  abandoned  bv  tbe  importera, 
wbo  insisied  that  they  should  bave  been  as- 
sensed  ss  "parts  of  clocks." 

There  was  leslimony  tending  to  show  that 
the  glass  had  been  ordered  from  a  factory  la 
Germany,  some  for  the  Ansonla  Clock  Com- 
pany and  some  for  the  New  Haven  Clock  Com* 
pany:  that  the  pieces  bad  been  cut  and  manu- 
faclured  lo  sizes  suitable  for  clocks;  and  that 
the  edges  had  been  ground  and  bevelled  so 
as  to  cause  the  glass  to  be  readv  for  fitting  into 
tbe  dials  aud  frames  of  the  clocks  for  which  tbe 
glass  had  been  in  advance  piepared— in  other 
wonis,  that  the  glass  was  a  finished  product, 
ready  for  use  in  clocka  without  any  further  1^ 
boror  preparation  whatever.  There  waa  alao 
evidence  tending  lo  show  that  the  parttculal 
importatluUB  Id  questioa  were  made  In  conw- 
qiienoe  of  a  regular  coa/M  ol  bnaliMt*  between 


MS. 
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Ilie  dock  companle*  and  tbe  tmimrter,  b^ 
which  tfa«  latter  lud  regularly,  daring  a  cson- 
riderable  period  of  lime,  received  from  the 
dock  makera  the  descriptioD  and  moaaure- 
meota  of  the  glaM  required  for  Utiing  into  Ihe 
elocka,  aod  oraered  tbem  manufactured  io  ac- 
cordaooe  therenitb.  There  waa  alto  evideooe 
tending  to  abow  that  the  gtui  of  nbich  the 
plecea  were  made  waa  French  window  glass  of 
a  good  quality,  aad  that  piece*  of  glaa*  like 
tboae  la  question  were  cbiefl/  aod  generally 
need  aa  paru  of  clocks.     On  behalf  of  the  — ' 


to  ibow,  not  that  tbeeiact  sixes  of  class  covered 
liy  tbe  farolcea  nere  used  for  the  purposea 
named,  but  tbat  pieces  of  glasa  of  tbe  general 
mis]  form  of  *ihoae  imported  were  thus  uied 
wben  cut  to  tbe  aiaea  required  for  other  pu) 
poaea.  There wasconflictinlbeleatimonyast 
whether  piecea  made  from  wlndon  glass  wei 
tret  uaed  other  than  for  clocks;  some  of  the 


gUM,  whilst  others  tesilfled  tbat  lioth  pieces 
made  of  plate  and  window  glaas  were  used  for 
tbe  other  purposes  above  .Indicated.  The 
court  below,  after  Instructing  the  jary  that  the 
burden  was  upon  tbe  plaioUB  to  establish  by  a 
prepODderaoce  of  evidence  that  tbe  articles 
were  parts  of  clocki,  laid  down  the  following 
rule  by  which  Ibey  were  to  determine  whether 
iheclaaa  was  to  be  so  considered: 

"In  determining  thSs  question,  whether  or 
not  these  arttclea  are  ports  of  clocks.  It  will 
not  be  necessary  fur  you  to  say  that  ibey  were 
aiduslrel^  used  for  that  purpose.  Aq  article 
may  be  chiefly  used  for  a  certain  purpose  and 
be  aiverted  from  its  priacipal  use;  somebody 
auy  put  It  to  a  purpose  for  which  It  was  not 
Dtiaiaslly  Intended.     That   could  not,  fn  my 

Slgment,  change  its  tariff  nomenclature. 
e  Supreme  Court,  in  a  case  which  I  ihink 
ii  aomewhat  similar  upon  the  facia,  althoueh 
lelaling  to  different  sections  of  the  statute, 
sustained  a  charge  Io  tbe  Jury  'that  the 
use  to  wbicb  the  aritcles  were  cblcQy  adapted 
aad  for  wbicb  they  were  used  determined  toeir 
character  within  Ihe  meaning  of  the  slatule. 
•  ,  .'  And  so  I  will  say  to  you,  as  the  law 
Of  the  case,  as  I  underslaod  It,  that  if  you  ffnd 
that  these  articles  were  chleQy  used  as  parts  of 
chMks,  that  tbat  would  determine  their  tariff 
daaalflcalioD.  But  It  is  entirely  clear,  upon 
the  other  hand,  that  they  must  be  chleQy  and 
prindpallT  uaed  for  tbat  purpose.  If  they  are 
VticlM,  all.  or  one  or  more,  as  the  case  may 
lie,  wbicb  have  no  dlatlnfiruisblng  characler- 
iMica,  wbicb  are  Just  as  spplicable  for  use  In 
Ikney  boxes  or  in  coach  lamps  as  Ibey  are  for 
docks,  Just  as  applicable  to  tbe  one  use  as  to 
tbe  other,  then  It  would  be  entirely  proper  to 
aay  that  tbey  have  tio  distinguishing cbarscter- 
laUca  as  parts  of  clocks.  Tliey  miitbt  be  used 
for  one  purpose  Just   as  well  as  for  anolber. 


Ibey  are  perfectly  appllcabie,  then  at  Io  those 

ut  D.a. 


nrliclea  your  verdict  should  be  for  the  defend- 
ant." 

*The  defendant  excepted  to  so  much  of  [SSO 
tbe  charge  aa  staled  tbat  "the  principal  or  chief 
use  of  the  articlea  would  determine  their  tariff 
classlAcalion."  He,  moreover,  excepted  to  the 
refusal  of  the  court  togive  five  separate  cbargea 
bv  him  preaenled.  The  first,  fourth,  and  flfth 
Of  these  chargea  aubBlanlially   aaked  that  tha 

Jury  be  instructed  to  find  In  favor  of  the  de- 
endant,  unless  tbe  proof  showed  tbat  tho 
filecee  of  glass  in  controversy  were  used  abso- 
utety  aniT  eiclualvely  tor  clacks,  and  for  no 
other  purpose.  Tba  second  and  tblrd  mquesta 
asked  for  an  Instruction  in  favor  of  the  defend- 
ant, unless  the  proof  showed  tbat  tbe  arttclea 
Imported  were  used  In  trade  exclusively  a* 
parts  of  docks  or  parla  of  watches,  or  were 
used  In  trade  and  commerce  solely  as  pert* 
of  clocks. 


Mr.  Edward  B.  Whltna^,  Assistant 
Attorney  Gentral.  forplainliS  in  error. 

Meurt.  Edwurd  fiartley  and  Walltr  B, 
CoUnuxn  for  defendanta  in  error, 

Mr.  Jvttiee  Whita  delivered  the  opinion  of 
tbe  court: 

Tbe  Instructions  which  were  refused  asked 
the  court  to  rule  that  exclusive  use  was  the 
correct  criterion  Io  determine  the  classiflcalloD, 
ir  of  this  coDlentioD  seems  obvious 
from  the  moat  casual  cousideratlon.  If  ex- 
clusive use  were  made  tbe  test,  then  an  excep- 
tion would  destroy  tbe  rule^  for  however  gen> 
era!  and  universal  the  uaeof  a  particular  artlcla 
might  be,  if  exceptionally  used  for  another 
purpose,  sucb  use  would  destroy  the  effect  of 
the  general  and  common  uae,  and  make  (be 
exception  the  controlling  factor.  It  Is  urged 
tbat  if  eicliuive  use  Is  not  made  Ihe  criler^n, 
it  will  be  impoasible  to  assess  duties,  t>ecau»a 
of  tbe  difficult;  of  ascertaining  the  chief  or 
general  and  common  use;  hut  it  la  manifest 
that  Ibia  argument  of  Inconvenience  la  a  mii- 
laken  one,  and  that,  on  tbe  contrary.  It  would 
be  Impossible  to  resort  Io  use  aa  a  criterion  of 
•classic  cat  ion  If  exclusive  use  must  be  [SnO 
Bscerlained  in  ao  doing,  for  that  wbicb  is  gen- 
erally aod  commonly  done  may  be  known,  but 
that  which  is  so  universally  doneas  to  be  with- 
out any  exception  ts  difficult,  if  not  impoMlble, 
of  ascertainment. 

Tbe  strength  of  this  reaaonlag  haa  caused 
counsel,  In  the  discussion  at  tw,  to  admit  that 
tbe  correct  standard  is  not  exclusive  use, 
which  was  presented  In  tbe  first,  fourth,  snd 
fifth  requeaiB  to  charge,  but  tbat  such  lest  Is  to 
\>e  found  in  tbe  exclusive  commercial  use 
which  was  embriiced  In  the  second  and  third 
requeata.  The  ptopositloD  Involves  adistino 
tlon  witbout  a  difference.  How  tbe  line  can 
bedrawn  between  exclusive  use  and  exclusive 
commercial  use.  In  trade  or  commerce,  fs  Im- 
possible of  statement.  ludced,  this  difficulty 
is  likewise  so  apparent  that  in  defcoding  tbe 
proposlLinn  of  exclusive  commercial  use  It  !a 
defined  In  the  argument  to  be  "known  in  com- 
merce," but  known  la  commerce  is  a  matter  of 
commercial  designation,  not  of  commercial 
use.  Thus,  ii  Ulmpoaslble  to  state  the  propo- 
sllloo  of  exclusive  use  wilboutbeing  driven  by 
2iV 
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tbe  naaoa  of  thlnm  to  ab&ndoD  It  idiI  lee]  sUncs  "expntaly  lued  for  manQre,"  should 
refuge  In  tbe  theory  ol  eiclusivo  coinmeroia  hsTe  been  left  to  tbe  jury,  iud  ihe  c&se  wu  re- 
use, or  ezctuiUely  used  In  trade  or  commerce  nanded  for  that  reason.  In  rawewiDg  ilw 
It  Is  equally  Impossible  to  aiate  tbls  last  cod  conteotioD  we  said:  "If  ihe  ouly  commoo  um 
lentloD  without  resolvlog  It  iuto  a  questloD  o  of  a  subatauee  la  to  be  made  Into  it - 


commerctsl  dnlenslloii.  The  decisions  o  to  be  ilself  spread  upon  the  land  a<  manure, 
this  court  abundantly  support  tbe  Tefus«l  ti  the  fact  that  occasionallT  or  by  way  of  expen. 
elve  tbe  charges  asked,     Hartranft  v.  Lang     ment  It  Is  used  for  a  dlnereut  'purpose  [JJ62 


Jad,12.'>V.  S.  128  [81:  0721;  HeUrtmnt.  Bdtl  will  not  ukeltout of  tbeeccepiion.    Bulifit 

VlT,  133  U.   B.   614  [S8:  477]:  Oadmaiader  y  le  commoaly.  practically,  and  profitably  used 

Wariamaker,  U9  D.  S.  683  [87:  8»n    Walka  for  a  different  purpose,  It  caoDot  be  considered 

r.  Sttbtrger,  140   D.    8.  541   [37:  tHO]:  Hart  Rsusedeipreaily  farmanuie,e*eolf,lD  Ibema- 

nnft  r.  M»ytr.  140  TJ.  8.  S44   [S7:  B411;  Ma  Jorlty  of  Inslaacea,  It  is  so  used."     It  tallows 

fonsT.  Z/eUer,  160  U.  8.  70  [87:  1001]:  Ban?  itaat  whilst  JToomm  t.  BdUr  adhered  to  the 

T.  Magont,  ante,  803.     It  Is  urged  that  WorOi  settled  rule  of  chief  uM,  b  guide  was  there  an- 

ington  t.  Robbiiu,  189  U.  S.  S87  [S&rlSl),  aiu:  Dounced  by  wbicb  to  discover  whether  tbe 

Magont  t.  BdUr.npra,  are  in  conflict  will  facts  established  such  chief  use.    Chief  uae,  la 

tbe  oiber  cases  aboTc  quoted,  and  therefon  Itself.  Is  a  vague  and  uncertain  term.     Magon* 

aucfa  other  cases  by  implication  are  overruled  v.  HeUer,  therefore,  held  that  cblef  use  was  to 

The  cODtentloD  is  without  foiin  latloo.     It  pro  be  ascerlslned  by  that  which  was  commonly, 

coeds  upon  the  hypothesis  that  this  court  over  practically,  and  generally  done,  aud  was  not 

ruled, Id  189  U.  8.  887  [86:  181],  Harlranfl  v  to  be  overthrown  by  an   occasional  ezceptioa 

LangfeU  and  Rohtrtton  v.  EdeihoW,  wbeu.  in  for  practical  or  experimental  purpoees.    Thus, 

lis  U.  8.  032,  041.  S44  [87:  8S7,  B40.  841],  In  we  repeat,  Magene  v.  HtlUr.  whiUt  enforcinK 

Cadaalader   r.    Wanamaker,  Watktr  v.    8m  and  applying  tbe  rule  of  chief  use,  fumlsbed 

berger,  and  In   Bartrnnft  v.  Meyer,  it  atflrmed  the  Instrument  for  delerminlng  and  measuring 

those  cases,  and  held  itself  tiouad  by  the  doc-  Its  operation  and  giving  certainty  to  Its  appli- 

trine  of  chief  use  which  was  there  announced,  cation.  Il  is  for  Ibis  reason  in  the  recent  case  of 

Bo,  also.  It  presuTOoseathat  this  court.  In  Ua-  Sonnv.MagoM.atM.SOS.MagoMv.HtOeriiu 

ftaljffms  v.  *aiiler.  In  160  U.  8.  70  [87:  cited  asauthoritj  forondfn  elucldatloDof  Ihe 

1001],  reversed  thedoctrlneestabllshedinalln;  correct  teat  by  which  use,  as  a  measureof  das- 

of  carefully    considered    cases  without  even  sificatian,  was  to  be  coutrolled.     The  charga 

'  making  reference  to  them.      It  la  apparent  ^ven  by  the  court  below,  and  which  was  ex- 

ihat  tbe  matters  decided  In  Wortkington  v.  Bob-  cepted  lo,  was  mKoifesiiy  correct,  for  in  giving 

Wn*and  Mngoitt  v.  *EislUrio  notconfllct  with  the  rule  of  chief  use  the  principles  by  whlcS 

the  adjudications  of  tbia  court,  as  to  tbe  chief  cblef  use  was  to  be  ascertalDed  were  fully 

or  predomiDanl  use  wblch  benn  with  the  case  ataled  exactly  la  accordance  with  the  law  sab- 

of  Maillard  v.  Latertnet,  S7  U.  8.  IS  flow.  SOI  Kquentlr  announced  by  this  court  In  Magont 

tl4:  980].  and  bos  found  fuller  eipressloo  In  v.  EelUr.    A^rmed. 
lie  line  of  cases  abova  referred  to, 

Worlhington  v.  BoUtint  involved  the  rate  of  

daty  on  a  certain   class  of  enamel,  which  It 

was  claimed  tntbe  importer  waa  dutiable  as  LODIB  DE  JONGE  et  au,  Fifft.  in  Sir., 

watch  materials.     The  court  found  that  the  e. 

coamel  was  a  raw  material,  not  necessarily  DANIBL  MAOONE.  Collector  of  the  Porto* 

material  for  a  watch  at  all.  and  not  susceptible  Hen  York. 

of  being  used  as  such  without  undergoing  a 

process  of  manufaclure.     It  was    upon    this  iBea  8.  a  Beportor's  ed.  B<B-Hn, 

"manure  salts,"  which  the  collector  claimed  u  Pape(*aaated.oolored.an4eoibaased,t«iQ 

was  dutiable  aa  sulphate  of  potash  at  IN  per      leather,  or  ooaied  wiib  flock  u 

cent  ad  valorem,  ana  which  Ine  importer  aa-      known  to  oonameroe  aodtnuiea. 

ieried  was  free  of  duty  as  a  substance  "ex-      the  tarw  oet  of  IM  as  faocj  papen,  esabossed 


presaly  used  for  manure.*    The  proof  showed  paper,  or  moroooo  paper,  or  Imliatlon  of  velvet 

that  salts  like  those  In  qnesUon  were  used  for  paper,  are  dutlabte  under  that  act  at  twenty-live 

making  fertHiiers.  that   they  were  Bometimes  Pjr  centum  ad  vatoi«n.  and  not.  as  manuftoturw 

told  to  farmer*  for  fertilizfne  purposes,  and  ,  "'J?"*"- "  "ffT"?"  '*^'™  **  ?^-^ 

that  Ihfv  wnn>  aim  umt   for  maHno  «1iim    nl  '■    Wherea  WOrd  had  a  well-knorn  slBnlHoaUon 

""  "fy -T?5!  V!i  'i^-™.?.'"!"^  ?jum.  nlj  ^  ^^g  ,„^  commeroe  at  the  timeol  the  panan 


trateof  potaafa.and  bichromate  of  potaib. 

Ifaii  stale  of  proof  the  defendant,  collector. . .       .emiia  uuehm. 

quested,  uoder  the  ibeory  of  exclusive  use,  a  [fjQ_  59 1 


of  a  tariff  set,  that  naeanlns  oontiols  In  a 
aeasinf  duttaa. 


verdict  io  his  favor,  which  the  court  refused, 

but  on  the  request  of  the  plaintiff  instructed  a  irgtui  Sottmher  1,  IS9B.    Deeidtd  Jfotemitr 

verdict  In  his  behalf.     We  held  that  the  coorl  IS,  189S. 

rightly  refused  the  Instruction  for  the  defend-  ,„  ___„_  ,      „,      ,    -     ^     .  ,. 

ant.  which  was  neoessarily  an  adhesion  to  tbe  r^¥*?'l^  ^  i*'  ."^'iP"".  *^°J?,  °f  ""S 

Mtlted  doctrine  that  where  use  becomes  tbe  L  Unliad  Slates  tor  the  Boutbern  District  of 

criterion.   eTclualve  u»e   was  not  the  proper      N0M.-A. tolien  o/TnKrf  S(at«ftr<hrtt».«e> 

test  to  apply.     We  held,  also,  that  there  waa  lote  to  United  Stateav.asoCbestsnf  Tea.  0:701. 

error  In  Instructing  for  the  plaintiff,  because      A%UiatttonUireeotierlia^&uHavaiawndrrpr»- 

thequeslionof  whether  there  was  chief  or  pre-  e^-prWert,  hommaOe,  and  <U  tf »et,-tee  note  to 

aowlomnt  uae  of  the  unpolled  artlcle  aa  a  aub-  ireelr  v.  ntompson,  IB:  wn. 


vau. 


Di  Joirai  T,  H>«OHm. 


Hew  Toik  to  reTlew  %  Judement  for  the  de- 
fenilftDt,  Daniel  Migone,  colWtot  of  tbe  port 
c»f  New  York,  In  an  action  broiiglit  by  Loub 
De  Jongs  «l  al,  to  reooTer  duties  illeaiiltf  ex- 
acted upon  Imported  goods.  AMrmed. 
See  aame  cue  below,  41  Fed.  Hep.  4SS. 

Btatement  by  Jfr.  /utMw  WUte  i 

Tb«  action  below  wai  brought  to  recover 
tbflBDiOuiit  of  alleged  exceaaive  emclioDS  im- 
poaed  brtlis  defendaDt,  while  collecior  of  the 
port  of  new  Tork,  at  dutln  npoo  two  Impor- 
Uliou  into  tbe  port  of  New  Tork  made  by  tbe 
piainlltta  In  1888.  of  two  kinds  of  paper,  tbe 
one  coated,  colored,  and  embossed  to  imitate 
kaiher:  Ihe  olber  coaled  with  Oock  to  imlUte 
Telvetiwbfeb  Importntloci  were  classifled  by 
the  collector  as  dutiable  under  acheduleMof 
the  tariff  act  of  1888  (2S  Stat,  at  L.  AlO) 
wbicb  readi  ai  followi: 

"  Paper  baugiDge  aod  paper  for  acreeDS  or 
flreboards,  paper  RDliquarian,  demy,  drawing, 
elephant,  fooiamp,  imperial,  letter,  note,  aad 
all  otber  paper  Dot  apeclally  enunierated  or 
provided  for  Id  tbEa  act:  twenty -five  per 
centum  ad  valorem. 

Tbe  goods  were  dewifbed  In  tbe  invoices  as 
■■manuf act  urea  of  paper,"  and  ie  tbcir  pro'ett 
tbe  tmporlen  claimed  that  Ihey  were  du- 
tiable at  only  fifteen  per  cent  ad  valorem,  un- 
der a  paragrapb  of  tbe  same  scbeiiule  of  tbe 
act  referred  ro,  which  reads  ai  follona: 

"Paper,  manufacluresofiOr  of  which  paper 
Is  a  component  maierial.  not  specially  eoumer- 
atcd  or  provided  for  in  this  acti  Dfleeo  per 
cenlum  ad  valorem." 

A  member  of  the  plaintiff  firm  testified,  and 
the  evldeiiee  generally  tended  to  show,  that 
tbe  articles  in  queflion  were  embraced  Id  a 
class  of  surface  coared  papers,  known  to  com- 
merce and  trade  at  the  lime  of  Ibe  passage  of 
the  tariff  act  of  1883  as  "  fancy  papers,"  and 
were  specifically  dedgnated  and  known  to  (he 
trade  at  Ibat  lime,  tbe  imitation  of  leather  pa- 
per as  "embossed  paper"or"morocco paper," 
and  tbe  other  aa"tmilattoD  of  velvet  paper." 

The  process  by  wbicb  fancy  papers  of  Ilie 
character  referred  to  are  produced,  while 
requiring  different  machinery,  tbe  emplny- 
ineui  of  workmen  not  accusromed  to  making 
ordinarv  paper,  or  the  completed  paper  which 
Is  used  fn  this  manufaclnre,  yet  Is  subslantially 
tbe  same  method  as  is  used  in  the  mnnufaclure 
rail  paper.     Indeed,  the  unquea Honed  proof 


to  tbe  imitation  of  leather  paper,  there  are  no 
Ingredients  coDlained  In  it  not  found  in  ordi- 
nary paper,  though  tbe  aizing  and  coloring 
■re  different. 

In  tbe  production  of  these  fancy  papers, 
printing  paper  or  sized  paper,  white  and  ma- 
nilla  paper,  as  completed  in  the  paper  mills,  is 
used.  Id  the  case  of  Imilatlon  of  velvet  paper. 
tbe  proceas  conalBt*  in  first  putting  a  strong 
sidngontbe  paper,  Iben  aifling  the  different 
eolor«d  flocks  in  tbe  wet  alilng,  and  then  dry- 
ing the  product;  and,  in  the  case  of  the  paper 
coated,  colored,  and  embossed  to  imilnie 
leatber,  color  is  Orst  laid  upon  tbe  paper,  It  is 
then  dried,  aiied,  and  finally  passed  through 
engraved  ai«el  rollers,  wbkA  emboai  lis  anr- 
tU  D.8.  U.  8.,  Book  4a 


foce.  It  waa  In  evlilcnce  Ihnt  the  emboMed  or 
morocco  paper  was  used  lo  cover  IxMks,  for 
covering  paiier  toxes.  for  album  rovers,  laoey 
boles,  or  sample  cards,  for  pocketl>ool[a,  for 
pamphlets,  and  for  a  great  many  other  pur- 
poses to  Imitate  leather;  and  tbe  imilatioD  of 
velvet  paper  was  used  for  mats  to  conlatn  pb> 
tographs,  to  frame  photographs,  for  fancf 
boxes  to  imilate  velvet, and  also  for  wall  deco- 
ration. A  witness  for  the  defendnot  teatifled 
that  imitation  velvet  or  fiock  paper  bad  been 
used  to  put  upon  walls  tor  more  than  forty 
years,  and  tbat  the  product  when  intended  for 
use  as  wall  papers  was  put  up  In  rolls.  In 
tbe  catalogue  issued  by  plaintiffs  to  (be  trade, 

Eut  in  evidence,  and  In  which,  as  lesiifled  to 
yoneof  the  plainliffa.  the  imitation  of  velvet 
paper  was  embrared  under  the  deaignatlon  of 
"Ltulber  Papers,"  tbe  following  appean; 

"LSATHKR  PArEBa. 

"  Our  own  manufaciure. 

"130.00  per  ream  of  500  sheets.  20x25. 

"  12.00  per  roll  of  SO  Inches  by  3S  yards. 

"PricesBubJect  to  tbe  fluctuations  of  Ifaa 

market. 
"These  goods  come  In  nine  colore,  as  fol< 
lows:  Russia  red.  Turkey  red,  leatber  color, 
light  brown,  dark  brown,  light  blue,  navy 
blue,  dark  green,  and  black,  and  can  be  had  In 
plain  or  smooth,  seal  grain,  alligator,  bamboo, 
and  other  *palletnB;  are  waterproof  fin-  [505 
tshed  on   the   best   40-pound   rope    manllla 

At  the  close  of  tbe  evidence  each  part/ 
moved  for  a  peremptory  direction  to  the  jury, 
and  exceptions  were  duly  taken  and  noted  to 
tbe  overruling  thereof. 

Tbe  follnwing  requeats  lo  charge  were  aub- 
mitted  on  behalf  of  tbe  pleinliffs,  and  a  Bep» 
rale  exception  taken  to  each  refusal  so  to  Id- 
struct  the  Jury: 

"If  the  srtictes  In  suit  are  made  by  tbe  ad- 
dition of  foreign  aubstancea  to  paper  not  cov- 
eted by  tbe  popular  definition  nor  tbe  dio- 
tlonnry  definition  of  paper,  they  cannot  bo 
classified  as  paper  for  purposes  of  duty. 

"6.  Unless  you  find  that  tradeaodcommerce 
In  1888  and  theretofore  in  thia  country  had  af- 
fixed a  different  meaning  to  tbe  word  '  paper ' 
from  tbe  ordinary  meaning,  tbe  articles  here 
fa  ault.  not  being  wltbln  the  latter,  ar«  not  to 
be  assessed  aa  paper." 

"  8.  The  eeneral  words  of  section  8M  of  the 
tariff  must  be  construed  as  though  they  read 
'  and  all  otber  papers  of  tbat  class  (designated 
by  the  nine  preceding  wordaj  not  specially 
enumerated  or  provided  for  In  this  act,'  and 
unless  you  find  tbat  the  articles  In  suit  t»e- 
long  to  that  class  they  cannot  be  considered  as 
provided  for  in  section  BOS.unless  by  the  words 
'  paper  hangloga  and  paper  fox  acreens  and 
flreboards.'" 

The  plaintiff  also  excepted  to  the  following 
portion  of  Ibe  charge  of  the  court; 

"  Waa  this  article  In  tbe  trade  and  com- 
merce of  this  country,  when  Congress  legislat- 
ed in  1883,  a  variety  of  paper  I  In  other 
words,  if  the  committee  of  Congress  that 
Framed  this  act  and  reported  it  to  Congress 
bad  turned  to  the  trade  and  commerce  of  thia 
couotry  of  1888  and  bad  asked  that  trade  for 
a  comprehensive  list  of  all  kinds  of  paper 
known  to  them  and  dMit  iBfiOBUBaiiGJbuVi  «» 

17  <..,zoo,A>^'    "  '" 
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Id  RDiwer  to  such  a  request,  k  list 
kinds  of  paper  koown  to  tbnt  trade,  and  if  eucb 
Ust  enumerated  attlclea  like  tliese,  then  lliey 
mre  covered  bf  the  pbrasa  'all  other  papers'  in 
A06J  paragraph  8fi9.  Tbe  collector  waa 
Tight,  and  ue  defendant  ia  enlilled  to  a  ver- 
dict. If.  on  the  other  hand,  an  article  such  as 
thla  i*ouliJ  not  have  been  included  iu  that  liat 
•t  that  limo.  tb«D  the  pliinliff,  having  estab- 
Ijibed  by  the  proof  that  they  are  iQanufacturea 
of  paptr,  is  eoiUIed  to  your  verdicl." 

The  Full  charge  to  the  lur;  la  coDtained  In 
41  Fed.  Rep.  m. 

Mr.  Albert  Conutoek  for  plaintiff  In 


Mr.  Juttiet  Whit*  delivered  the  opinion  of 
the  court: 

The  paraicrapb  of  the  tarttl  act  of  1883 
(29  Stat,  at  L.  610],  ooder  which  the  clasaiflcft 
tton  complained  of  was  made,  la  contaioed  \a 
the  slaiement  of  facts.  It  la  coolcnded  by 
counsel  for  plalDliSs  lo  error  that  It  should  be 
coDstrued  so  as  to  read  as  followa: 

"Paper  banglDga  and  paper  for  screeoa  or 
flrebonrds,  paper  aQtlquanan,  demy,  draning. 
elepbaat.  foolscap,  imperial,  letter,  note,  and  all 
Other  papet  (o/l/ie  ehiMofpaptratiliguariati, 
irniy,  dramitg,  elephant,  foolteap,  imperial, 
leUtr,  an4  noU)  not  speciiiJly  eoumeraled  or 
provided  for  Id  this  act:  tweoty-flve  per  ceot- 
nm  aid  valoiem." 

TbU  conteDtioa  U  based  upon  the  claims 
that— 

a.  The  producta  In  question  are  manttfae- 
turet  of  paper  as  coo  trad  iatfoguisbed  from 
paper,  because  com pleled  paper,  as  produced  in 
paper  mills,  is  but  one  of  the  taoKibte  In^di- 
ents,  the  other  producLs,  sidng  of  a  particular 
deacrlptioo.  waler-color  painis,  wool  flock,  and 
the  like,  belDf;materlalaentirely  foreign  (othe 
mrt  of  tbe  paper  maker,  and  that  complete 
merchantable  paper  ia  employed  simply  as  the 
material,  and  {a  subjected  loelaboiatemecbaii- 
teal  processes  involving  the  employment  of 
machinery  entirely  unknown  to  the  paper- 
maker'a  art,  and  operated  by  vorkmeD  who  are 
not  paper  makers;  and, 

B67]  *6.  That  paper  hanginga  and  paper  for 
tcretnt  and  flreboatds  are  a  trroup  of  products 
mauufactuied  from  an  inferior  irrade  of  paper 
■tock,  aod  standing  equivocally  between  paper 
and  mauufaciures  of  paper,  and  that  as  the 
other  nine  art iclea  eaumera ted  In  thepsragraph 
under  which  the  classiScalion  of  plaintiff's  im- 
portations was  made,  vis.,  paper  antiquarian, 
demy,  drawing,  elepbaot,  foolscap,  imperial, 
letter,  and  note  paper,  are  of  the  writing  and 
drawing  clasa  of  papers,  a  high  grade  of  paper 
Stock,  and  solely  the  products  of  paper  mills, 
nothing  is  paper  within  the  meaning  of  the 
term,  as  It  la  employed  in  Ihe  eipression,  "and 
>11  Other  paper  not  specially  enumerated  or 
provided  for  la  this  act,"  which  la  not  of  the 
clan  of  ptpna  last  enumerated. 

Bat  tt  la  established  by  Uie  erldence  beyond 
^■pol*  that  at  tho  time  of  the  poasa^  ol  the 


tariff  act  of  1888  "fancy  papers"  were  largely 
dealt  In  in  commerce  and  were  well  known 
in  the  commerce  and  trade  of  thla  country; 
thtttthere  was  a  great  variety  of  fancy  papers^ 
and  thut  auch  designation  covered  both  tha 
importations  out  of  which  this  controversy 
arose.  It  is  not  reasonable  Lto  suppose  that 
Congress  assumed  that  the  manipiilatloD  or 
treatment  of  particular  paper  In  the  completed 
conilition  in  which  produced  at  a  paper  mill, 
by  mere  surface  coating,  a  process  i^lch  did 
not  chanae  its  form,  but  only  increased  tha 
uses  to  which  such  paper  might  be  put,  bad 
the  result  to  cause  the  article  to  ceasa  to  ha 
paper  and  to  become  a  manufacture  of  paper, 
especially  In  view  of  the  continued  commer- 
cial designation  of  the  article  as  a  variety  of 
paper  and  its  sale  and  purchase  In  commerce 
as  paper. 

Congress  must  tw  presumed  to  have  known 
that  the  paperemployedio  paper  hangings aod 
paper  for  screens  or  flrebonrds  was  printing 
paper,  sized  in  Ilie  paper  mill,  and  subjected  to 
treatment  elsewhere,  by  which  the  value  of 
the  article  as  paper  was  greatly  enhanced,  and 
the  association  of  those  products  with  the  writ- 
ing and  drawing  class  of  papers  In  the  para- 
graph In  question  la  convincing  evidence  that 
paper  hangings  and  paper  subjected  to  similar 
processes  by  which  paper  baDinngs  were  pro- 
duced was  regarded  as  paper  *and  not  [568 
as  manufactures  of  paper.  Not  alone toavoid 
doubt  and  confusion,  wonld  such  products  aa 

rperhaofrings  likely  be  provided  for  separata- 
J  rather  than  in  association  with  writing  and 
drawing  papers,  if  deemed  to  be  "manufac- 
tures" of  paper,  but  as  an  article  clearly  a  man- 
ufacture of  paper,  to  wit,  "paper  envelopes,' 
was  assessed  at  a  duly  of  twenty-five  per  cent 
od  valorem,  opportunity  existed  to  place  paper 
hangings  in  tha  same  paragraph,  and  such 
would  likely  ha«  been  done  If  paper  hang- 
ings had  been  deemed  "manufacturea  of  and 
not  "paper," 

Nor  is  It  at  all  probable  that  Coogreas  would 
specifically  Impose  a  duty  of  twenty-five  per 
centum  upon  paper  hangings,  and  Intend  that 
an  importation  of  velvet  paper  of  a  slmilarclan 
to  wall  paper  and  used  for  wall  decorations 
should  be  assessed  as  a  manufacture  of  paper 
at  a  rate  of  fifteen  per  centum  ad  valorem. 

While,  directly  speaking,  tbe  producta  ia 
question  might  be  termed  manufacturea  of  tba 
particular  variety  of  paper  stock  employed  aa 
their  basis,  yet  tbe  resultant  product  of  auch 
manufacture  was  a  higher  and  better  grade  of 
paper.  There  was  no  such  change  of  form  aa 
In  the  case  of  paper  screens,  paper  bojea,  paper 
envelopes,  and  other  like  manufactures  of  pa- 
per. Tbe  case  is  analogous  In  ila  main  fantiires 
to  Harlraaft  ».  Witgrnann.  131  U,  8.  609.  815. 
[30:  1013,  1014],  where  it  was  held  that  shelll 
cleaned  by  acid,  and  then  ground  on  an  emery 
wheel,  and  afterwards  etched  by  add,  and  la- 
teodect  to  be  sold  for  ornaments,  as  shells,  re- 
mained shells,  and  that  they  had  not  beea 
manufactured  ioto  a  new  and  different  article, 
having  a  distinctive  name,  character,  oi  use 
from  that  of  a  shell. 

In  the   achedule  of  the  tariff  act  of  18SS 


twenty  per  cent  was  laid  upon  "papei  died  or 


lect. 
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glued,  floiUble  only  for  prinliDi;  papeii"  a 
outj  of  fifteen  p«r  cent  wns  laid  lipoa  "prlnt- 
iDg  paper,  uaaleed,  used  for  bnoks  and  news- 

Epera  exclusiTelj;:"  ■  duty  of  tan  per  centwsB 
d  upon  "ahealhinir  paper;"  and  all  otUer  pa- 
perwaB  embiaced  in  tbeparatfrapb  under  wbicb 
tbe  paper  in  questiori  vaa  classified  and  made 
dutiable  at  twentj-flve  per  centum  ad  valorem. 
fi6U]  *As  clieaper  grades  of  paper  tban  the 
wrillog  and  draviu^  paper  enumerated  in  the 
para^pfa  last  Teferred  to  were  elsewhere  re- 
feirea  to  In  (he  act,  It  fa  obvioua  that  the  ex- 
pression  "and  all  olher  paper  not  speclflcatly 
enumerated  or  provided  for  In  thia  act"  meant 
precisely  what  was  expressed,  and  embraced 
rn^xT  of  any  grade,  not  elsewhere  enumerated 
Id  the  act,  "Otber  paper  not  elsewhere  pro- 
Tided  for,"  would  embrace  "tissue"  paper 
(Laarenm  t.  Mtritt.  laT  U.  S.  118  [S3:  611), 
■nd  that  term  would  also  aeem  lo  include  the 
TBrlous  ftrades  of  brown  and  other  wrapping 
paper,  and  tbe  rope  mantlls  paper  out  of  which 
tbe  "leather  goods"  of  plaintiffs  In  error  were 
produced,  even  though  not  of  Ibe  high  grade 
of  paper  known  u  writing  and  drawing  pa- 
pera. 

It  followa  from  what  has  been  stated  that  the 
court  riithtly  refused  tbe  charges  requested  bj 
plalntifTs  In  error.  It  equally  followa  ibat  if 
the  word  "paper"  had  a  well  known  signiQ- 
catlou  In  trade  and  commerce  In  1HH3,  which 
embraced  these  products,  that  meaning  would 
control.  Oadaaldtr  v.  Zeh.  161  n.  S.  171  [38; 
US],  and  cues  cited  p.  176  [IIT].  This  prin- 
clpfe  clearly  an thorliea  the  court  loinbmitto 
the  jury  tbe  question;  "Was  IbU  article  in  the 
trade  and  commerce  of  tbla  county,  when 
Oongresa  leglalated,  Id  leSS.a  variety  of  paperf' 
and  to  Inatmct  them.  Id  the  eveot  (bej  an- 
■wered  tbe  queaiioo  in  the  affirmative,  to  find 
in  favor  of  the  collector.    A^fmed, 


new  rlphta  or  privlleitrs  p«tab1tabed  bv  state  or 
EerrllririaJ  ststutes.pi'eclselj'  as  ttaer  ma^enroroa 
■  new  rlKht  of  aolloa  given  bystatutfl  on  tholr 
DommoQ-law  side. 
4.  One  who  removes  B  case  to  tbe  United  Stataa 
circuit  oourt  oannot  olalin  that  suoh  court  had 
no  Jurlad lotion,  unless  tbe  oourt  from  <rblcb  It 
was  removed  bad  no  Jurisdiction. 


APPEAL  from  a  decree  of  the  Circuit  Conrt 
of  the  [Jnit«d  Stales  for  the  District  of 
Washington  dlsmlssinj;  a  proceeding  to  set 
aside  a  judgment  instituted  by  Henry  T.  Cow- 
ley, plaintiff,  against  tbe  Noilbem  Paciflo 
Ballroad    Company.     Rmtrted   and    eat   n- 


HENHT  T.  COWLEY,  Avpt.. 


tSeeS.  a  Beporiet'B ed.  EW-E83.) 


Statement  by  Mr,  Juttiee  Brown: 
This  was  a  proceeding  originally  Instituted 
in  the  district  court  of  the  fourth  Judicial  dis- 
trict of  Washington  territory,  under  a  terri- 
torial statute,  lo  set  aside  a  certain  Judgment 
rendered  In  a  case  brought  by  tbe  railroad 
company  against  Ibe  appellant,  Cowley,  In 
tbe  same  court. 

Tbe  facts  of  Ibe  case  were  substnolially  U 
follows;  In  1886,  tbe  railroad  company  be- 
gan an  action  against  the  appellant  to  recover 
possession  of  130  acres  of  land  within  the 
limits  of  Spokane  Falls.  In  answer  lo  tbe 
complaint  in  that  action,  Cowley  set  up  a  con- 
tract of  purchase  of  tbe  land  between  himself 
and  the  railroad  company,  alleging  that  ba 
bad  complied  or  was  ready  to  comply  with  the 
terms  of  his  contract,  bad  gone  into  posaesslon 
of  tbe  land  pursuant  thereto,  and  had  made 
valuable  Improvements  thereon  to  the  amount 
of  (1,500,  and  demanded  a  specific  perform- 
tnce.  This  answer  or  counterclaim  was  de- 
nied by  tbe  railroad  company  Id  its  replj, 
and  the  case  being  thus  at  issue,  was  referred 
to  a  referee  lo  lake  testimony.  Tbe  case  wai 
set  for  a  bearing  by  tbe  referee  on  May  10, 
1888,  and  was  afterwards  adjourned  to  Hay  11. 
*0n  the  dav  originally  set  for  tbe  beaT-[57 1 
ing,  the  land  agent  of  the  railroad  company 
'  made  an  oral  offer  to  appellant's  attorneys  who 
were  to  receive  one  quarter  of  tbe  proceeds  of 
tbe  action,  lo  compromise  tbe  suit  by  Ibe  pay- 
:  menttosppellantot tS.OOOincash.andthecon- 
.  veyance  of  seven  and  one  half  acres  of  tbe  knd 
'  In  question,  tbe  company  to  retain  tbe  remain- 
I  der  of  the  land.  This  offer  the  appellant's  allop- 
neys,  Messrs.  Oaoahl  &  Eagan,  advised  hlmlo 
accept.   There  wsa  some  dispute  as  to  whether 


1.   ir  a  speeUIprooecdioKiitider  Washington  Code,  , 

I IW.  to  vacate  a  Indsment  far  fiaud,  be  removed  , 

ts  a  Federal  court,  the  petitioner  loses  no  rtttbt  , 

thattia  would  tasve  had,  tisd  ItncCbeen  removed, 

t.   Averrinx  a  case  of  fraud  witbin  the  (oLurtb  ' 

Bubdivlsloa  of  sectloa  <as  of  tbe  Wasblngton  ' 

Coda  is  sufflclent  to  slvo  tbe  conrt  lurbdlotlon,  < 

and  sncb  lurtsdloilou  will  not  be  dafeated  br  i 

proof  that  no  fraud  was  aotuallf  oommltled.  I 

I.   SMeralaourtamarentorceiOnUielrequltrBlde,  tion  In  tht*  connection  la  "that  after  full  and 


KoTM,—A»  Co  ranunal  qf  eauso.  under  net  ef  1375: 
eitlzen*ft4i.-aee  note  to  Hsyer  v.  Delaware  R. 
Const.  00.  %  W3. 

^j  to  nmoKrf  byontof  tteo  or  mnrt  atfmdanli; 
e  to  RIoane  v.  An. 


At  to  removal  ofeavtatromitaUtoFtatralenurtM 
Bhen  United  Stalei  CorutUtitton,  aet  of  Congress, 
r  treatv  comet  (n  ^u^Mlon.  see  note  to  Little  York 
lold  Wash.  »  W.  Co.  v.  Kbtcs.  tb  tML 

At  to  ctvU  rtoht^'  nmoeol  of  coumh  uhcn  dinte4 
-aee  note  to  Civil  Rlffbla  Casca.  «T:  eSB. 

Alto  remociil  of  actions  agatnit  ogleen,  U.  8.  Rttk 
Itat.  I  eu,  see  note  tQ  Davis  v.  Boatk  CaroUna,  Kl 
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mnture  considers  I  Iod  of  said  propoailfon,  Mid 
Cowley  decided  lo  rpject  Ihe  same,  sod  bo  do 
liBcd  Ills  anomey*,  Measri.  Oannhl  &  Hogan, 
and  bi'JDg  VL'iy  anxioii*  about  bavfog  eaid 
cause  prosecured  to  a  Snal  and  aucceaBful  is- 
sue in  tlie  courU.  aud  being  deairoua  of  bavtog 
17  aUonieTS  bavlDgconfldeDce 
lereof,  be  oetermlned  to  awoct- 
_.e  otiier  counsel  nllb  aatd  Gaoahl  &  Hasan 
in  Ibe  defense  of  said  cause,  and  so  nollfied 
tbetn,  aaktuK  that  such  other  counsel  should 
take  au  equal  ibsre  vltb  laid  Oaoabl  &  Hagan 
In  the  conduct  and  defease  of  Bald  cause." 

If  Ihe  propoaltion  was  accepted,  u  clatuied 
b;  Ibe  railroad  company,  tind  found  by  the 
court,  there  Is  tio  doubt  thai  It  was  subse- 
qneutly  repudiated  bj  Cowlej,  who  informed 
bis  altorneTB  that  he  was  dlasatisQed  with  It. 
•nd  desired  lo  employ  otber  counsel  wiUi 
them,  to  which  tbey  refused  to  consent,  ex- 
cept upon  payment  of  their  fees.  There  is 
DO  doubt  that  appellant  also  lelrgraphed  (he 
geneml  land  agent  of  Ibe  railroad  cotnpsD; 
that  he  must  have  additional  time  to  consider 
the  propoiitfon  of  a  compromise,  to  which  Ibe 
land  agent  replied  Ihat  there  was  nothing  tn 
consider,  the  settlement  having; been  madeand 
the  papers  and  money  sent.  The  president  of 
the  First  National  Bank  of  Spokane  Falls,  t« 
whnm  the  money  and  papers  were  sent  by  the 
railiond  company  on  May  16,  toolE  them  to 
the  office  of  the  appellant's  attorneys  and  lo- 
fonned  them  that,  on  the  execution  of  a  quit 
claim  deed  by  appellant  and  faU  wife,  the 
money  would  be  paid  over.  But  it  seems  the 
appellant  refused  to  execute  the  deed,  and  has 
ff72]*eTer  since  refused,  and  tbe  money  has 
ever  since  been  In  Ihe  hands  of  the  president  of 
tbe  bank  ready  <o  be  turned  over. 

On  the  following  day.  Mar  17,  appellsDl 
wrote  to  Ibe  attomev  of  the  railroad  company 
■nd  to  Ita  general  land  agent,  Ihal  tbe  offer 
was  not  accepted;  that  Ganahl  3c  Hamn  were 
DO  longer  bis  attornevBi  and  that  all  further 
cniumunlcalions  Bhould  be  made  through  his 
■tiorneys.  Messrs.  Blake  &  Ridpath.  These 
letters  were  received  about  Hay  IS,  and  were 
answered  lo  the  effect  that  until  other  attor- 
neys were  regularly  subet  I  luted  by  an  order  of 
court.  Mes.'^rs,  Oanahl  &  Uagan  would  slilt 
berucognized  by  the  company  hs  appellant's  at- 
torneys. On  Ihe  same  day  on  which  appellnnt 
wrote  these  letters,  be  also  wrote  Osnshl  & 
Hsgao  stating  that  be  discharged  tbem  as  his 
atlumeya,  and  that  he -had  employed  otbct 
counsel,  lo  which  they  made  reply  that  they 
demanded  $4,000  for  their  fee.  and  would  take 
nothing  less,  and  that  tbey  had,  ou  inoiion, 
•et  the  cose  down  to  take  testimony  on  Mon- 
day, Hay  21.  On  May  18,  tbe  refereee  set 
down  Ibe  case  to  take  testimony  on  May  21, 
and  notlQed  Ihe  attorneys  for  the  respective 
parlies.  Appellant  telegraphed  the  attorney 
of  the  railroad  company  that  he  could  not  go 
on  upon  that  day.as  he  had  employed  new  coun- 
sel, to  which  the  attorney  replied  that  he  had 
made  no  arrangements  for  taking  teslimony, 
having  supposed  it  would  be  unnecessary,  and 
that  at  any  rale  he  could  nol  go  on  until  tbe 
general  land  agent  of  the  company  was  able  to 
Utend. 

On  Hay  21,  which  was  tbe  first  day  of  the 
May  lerm  o(  the  court,  the  utorney  for  tbe 
gg4 


railroad  company,  and  Ganahl  ft  Hagan  •■ 
■ItarneyB  for  Cowley,  entered  Into  a  -stipula- 
tion to  Ihe  effect  that  the  case  bad  been  settled 
and  compromised  on  Ibe  terms  above  men- 
tioned, and  tbat  Judgment  should  be  entered 
for  the  plafnliff,  tho  laid  railroad  company, 
for  the  reititulioD  of  Ihe  premises  demaiided 
in  the  complaint;  denying  tbe  relief  prayed  in 
defendant's  answer,  with  coats  agalnat  tbe 
platnliff.  Oanahl  &  Hagan  also  executed  a  re- 
ceipt for  the  papers  and  money  iben  in  the 
First  National  Bank,  though.  In  fact,  the; 
nerer  received  tbe  money,  which  la  atlU  in  tbe 
bank  on  deposIL  Upon  Ibli  aUpulatlon  and  re- 
ceipt, Judgment  *was  accordingly  entered  [07  3 
that  tbe  plaintiff  railroatl  company  recover  of 
tbe  deFendant  the  poaseasfon  ot  the  premises 
described  in  the  complaint;  that  a  writ  ot 
resiitutiOQ  Issue;  that  the  relief  prayed  Id  de- 
fendant's answer  tie  dmied;  and  that  plaintiff 
pay  Ihe  costs.  Defendant  did  not  know  tlisit 
the  stipulnLlon  had  been  made,  or  tbe  reoeipt 

Siven,  oriudgment  entered,  unUI  it  bad  been 
one,  ana  upon  heoring  of  It;  he  protested 
against  It. 
Thereafter,  and  without  taking  any  turtber 


and  the  attorney  for  the  railroad  company, 
and  SB  being  entered  without  authority.  The 
proceeding  was  begun  lo  tbe  district  court  of 
tbe  territory,  and  was  afterwards  proceeded 
wllh  in  tbe  superior  court  of  Spokane  count;. 
In  the  Slate  of  Washington.  It  waa  then  re- 
moved into  tbe  circuit  court  of  tbe  United 
Stales,  which  rendered  a  decree  ilismlsstng  tbe 
bill,  from  which  decree  Cowley  took  tbia  ap- 
peal. Tbe  opinion  of  Ihe  circuit  court  la  re- 
ported Id  4S  Fed.  Kep.  S2S. 

Mttm.  R.  B.  BUka,  W.  N.  lUdpath, 
Frank  Qrnvei,  Oeorgt  Turner,  and  Lewii 
Abraham  for  appetlant. 

Htt*T$.  A.  H,  0»rUuid  and  WUU&m  J. 
Cnrtls  for  appellee. 

Hr.  Jvstiee  Brown  dellrered  the  opIoloD  of 

the  court: 

The  referee  to  whom  this  case  waa  referred 
by  the  district  territorial  court  found,  al  matter 
of  fact,  that  Cowley  did  not  directly  authorize 
Qanahl  &  Hagan  lo  enter  Into  Ibe  allpulation 
and  to  consent  to  judgment,  bulihal  theitlpu- 
lation  and  Judgment  were  only  incidental  lo  tbe 
contract  01  "settlement  KndfiUbstantial1y[S70 
embodied  In  the  same  terms,  and  that  by  Tea- 
son  of  such  settlement,  and  tbe  general  powers 
of  attorney  therein,  and  the  power  of  attorney 
executed  and  given  to  HBgan,aDdtbelr  general 
powers  as  allorneys  fn  tbe  case,  tbey  were  au- 
thorised to  act  in  the  manner  the?  did,  uotwith- 
Blanding  their  agency  waa  revoked  and  notice 
given  to  the  railroad  company.  He  alao 
found,  as  conclusions  of  law,  that  the  plaintiff 
was  nol  eotiiled  to  tbe  relief  asked,  and  that 
Ihe  order  and  decree  In  the  original  case  should 
tie  declared  to  stand  and  remain  In  force. 

Da  August  6,  1889.  moilon  was  made  by 
Cowley  to  set  aside  this  report,  defendant  mak- 
ing a  counler  motion  to  confirm  It,  except  Mto 
certain  Qndiogs  ot  fact    Waablngton  waa  ad- 
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tbe  laperior  court  of  Spokane  coantr  upon  ihe 
■dmiadon  of  tbc  atttt,  and  on  Jaouarjo,  1690, 
ma  remoTcd,  upoo  the  petition  of  tbe  railroad 
oompftny,  to  tbe  dreult  court  of  the  United 
SUtea  lor  tbe  district  of  WMhiDjnoD,  tn  which 
court  It  Bppeara  to  have  been  docketed  aincMe 
Id  cqalty.  Tbe  motloD  to  aet  aside  tbe  report 
of  the  referee  romiog  od  lo  be  beard  before  the 
^cuit  court,  that  court  struck  out  the  paiK' 


ETaph  of  tbe  referee's  findJDg  aboTe  dted,  and 
fouud  tliat  ibe  acreement  for  ■  comproiniBe 
KM  ''only  an  uodrrstaDdiiig:  between  the  par- 


j«  lo  the  teiDiB  upon  which  tbe 

would  be  concluded,  and  that  (here  was  not  a 
eootnct  kctuall;  made  and  concluded. "  It 
fBTther  found  tbat  Ibb  agreement,  rven  If  it 
were  binding  In  law  and  equitj  upon  Mr.  Cow- 

a,  bad  never  been  executed  or  carried  into 
:cl:  that  it  bad  never  been  performed  on 
deteodant'a  part  «o  as  to  entitle  it  lo  any  judfu- 
IDent  in  the  dialrict  court  In  the  original  caae; 
that  Ibe  stipulation  signed  bj  Oanalil  &  Hagan, 
u  aitoineyi  for  Cowie;,  waa  not  onl;  not  nu- 
thoriied,  but  waa  made  la  deCince  ol  bli 
known  wisbea  in  the  matter,  and  hence  Ihat 
the  Judgment  npon  anch  stipulation  waa  Im- 
proper); rendered,  and  waa  unJuiL 

It  waa  found,  however,  that  ibe  proceeding 
waa  in  equity,  and  that  It  was  not  fll,  according 
to  equity  piactice.  lodecreethBlaludgment  be 
vacated  oraoDulled.  or  lo  act  directly  upon  tbe 
fi77]  'case  iu  wblcb  an  unjust  or  Told  judg- 
ment hu  been  rendered.  That  the  plaintitt 
ahonld  have  applied  by  petition  or  motion.  In 
tbe  original  case,  and  that,  b^  remedy  at  law 
being  adequate,  the  auit  must  be  diamisaed. 

At  Ihe  time  this  proceeding  waa  Instituted, 
tbe  following  proHnons  of  tbe  territorial  Code 
of  Washington  were  in  effect: 

"Section  486.  Tbe  dintrict  court  In  which  a 
Judgment  has  been  rendered,  or  by  which,  or 
the  Judge  of  wbicb,  a  final  order  baa  been 
made,  shall  hare  power  after  tbe  term  at  which 
such  judgment  or  order  was  made  lo  Tacate  or 
modify  such  Judgment  or  order: 

"1.  By  granting  a  new  trial  for  tbe  cauae, 
within  Ibe  time  and  In  the  manner,  and  for 
any  of  tbe  causea  prescribed  l^  the  sections  re- 
lating to  new  trials. 

"2.  By  a  new  trial  granted  in  proceedinn 
■gainst  defendant  served  by  publication  only 
aa  prescribed  In  section  aiity-seven. 

"8.  For  mist skea,  neglect,  or  omiailoo  of  tbe 
clerk,  or  irregularity  Iu  oblaloing  a  judgment 

"A.  For  fraud  practised  by  tbe  sucoessful 
party  In  oblalnlng  tbe  Judgment  or  order,"  etc. 

Section  4ST  provides  that  "when  Ihe  grounds 
for  a  new  trial  could  not  with  reasonable  dill- 
rence  have  been  discovered  before,  but  are 
discovered  after  the  term  at  wblcb  the  verdict, 
report  of  referee,  or  decision  was  rendered  or 
mwle,  the  application  may  be  made  by  petition 
llled  asolber  cases,  not  later  Iban  tbe  second 
lerm  after  the  discovery,  on  which  noliceshall 
be  served  and  returned,  and  ibe  defendant  held 
loappear  as  loan  original  action."  Thismani- 
feilly  refen  to  applications  under  the  first  and 
second  subdivisions  of  section  436. 

Section  48S requires  that  "theproceedlngato 
correct  mistakes  or  omiirions  of  the  clerk,  or  | 
UflU.S. 


IrreBU 
abafi  1 
fers  to  the  third  i  iMUvlslon.of  at 

BectioQ  439  nq.iires  ilia t "tbe proceedings 'o 
obtain  tbe  benefit  orsubdlvisloa  four  .  .  .  shall 
be  bypelillon,  'verified  by  affidavit,  set'[578 
ting  forth  the  judgment  or  order,  tbe  facts  or 
errors  constittiling  a  cnuse  to  vacate  or  modify 
it,  and  ibe  facts  coosiJiutlng  a  defense  to  tbe 
action,  if  the  parlv  applying  waa  a  derendanti 
and  such  proceeditjgs  must  be  commenced 
wittdn  one  year  afier  tbc  Judgment  or  order 
was  made,  unless  Ihe  party  entitled  tbereio  be 
a  minor  or  person  of  unsound  mind,  and  then 
within  one  year  from  tbe  removal  of  such  dls- 

The  judgment  In  tbe  original  case  was  en- 
lered  upon  May  21,  1688,  and  tbe  petition  In 
tills  case  was  filed  on  June  26  of  tbe  same 
year.  It  does  not  appear,  however,  wbelher 
it  was  at  the  same  or  a  aut«equenl  lerm  of  tbe 
district  court. 

Section  440  provides  tbat  "in  such  proceed- 
ings the  party  shall  be  brought  li 


theai 


e  way,  ( 


mode  of  service,  and  mode  of  return,  and  tbe 
pleadings  stall  be  governed  by  the  principles 
and  the  Issues  be  made  up  by  the  same  form, 
and  all  tbe  proceedings  conducted  in  tbe  same 
'  way  Bs  near  as  can  be,  as  In  su  original  acllon 
by  ordinary  proceedings,  eicept  that  tbe  do- 
tendaot  shall  Introduce  no  new  cause,  and  tbd 
cause  of  the  petition  shall  alone  he  tried." 

Olber  secltona  provide  that  tbe  judgment 
shall  not  be  vacated  until  It  la  found  that  there 
was  a  valid  defense  ora  valid  cause  of  aclloo 
In  Ihe  originsl  suit,  and  tbat  all  liens  and 
securities  oblslned  under  It  shall  be  preserved 
lo  the  modified  judgmeDL  Tbat  Ihe  court 
may  first  try  and  decide  upon  tbe  grounds  to 
vacate  or  modify  Ibe  judgment  before  deciding 
upon  the  vslldity  of  tbe  defense  or  cause  of 
action.  That  an  injunclion  may  issue  suspend- 
ing proceedings  and  prescribing  tbe  form  of 
Judgment  to  6e  floally  entered. 

The  petition  was  in  tbe  form  of  an  Independ- 
ent complaint  by  Cowley  against  tbe  Northern 
Pacific  Rail Toaa  Company,  settlngfortb  certain 
facts  which  he  alleged  made  It  a  fraud  upon 
bis  rights  for  his  attorneys  to  agree  lo  the  Judg- 
ment wbich  waa  entered  up  In  the  original 
case  agaioat  himself,  and  praying  tbat  tbe  de- 
cree Id  that  cast  be  set  aside,  that  be  be  allowed 
10  defend  tbe  action,  and  that  be  have  judg- 
ment for  cnsia.  The  complaint  appears  lo  be 
drawn  In  •subslanlial  conformity  with  [679 
tbe  territorial  statute,  although  It  is  not  entitled 
in  tbe  original  cause,  but  bat  an  independent 
eniiilingofltsown.  The  defendant  appeared  In 
answer  to  a  summona  issued  under  section  440, 
demurred  to  the  complaint,  and,  npon  Ihe  de- 
murrer beloK  overruled,  died  an  answer,  lo 
which  plaintiff  relied  as  in  an  original  action. 
The  difficulty  in  tbe  case  seems  lo  have  arisen 
from  the  fact  Ibat  after  the  removal  of  the  case 
to  Ihe  circuit  court  of  the  United  SUtea  ll  wai 
treated  as  a  suit  iu  equity,  subject  lo  all  the 
limitations  attaching  to  the  eqi^table  Jurlsdlo- 
tion  of  tbe  Federal  courts,  Instead  of  a  special 
proceeding  to  obtain  tbe  benefit  of  the  statute, 
the  court  holding  that  the  assistance  of  equity 
could  not  be  invoked  so  long  ■•  the  remedy 
bj  moUoQ  exiated.    The  court  declined  to  coa- 
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Mtt  It  M  ■  proRwcltnE  nnd^r  the  Code,  Mjlng 
that  tbe  right!  of  the  p&riie*  and  tbe  limita- 
linns  of  llirlr  iif;lili,  In  such  a  itatulory  pro- 
ceedlDg.  were  quite  diSereat  from  tbe  rigfala 
and  limltalions  aod  the  rules  wblch  must  gu*- 
eni  tbe  decliioD  Id  ■  lutt  Id  equity,  and  that 
the  effect  of  a  decUlon  or  judgment  wai  ~~ 
tlrely  dlffereat. 

It  would  appear,  however,  In  view  of  aeolIoD 
440  of  tbe  terrirorial  Code.  proTidlng  ibat  the 
partlea  iball  be  brought  Into  court  la  tbe  same 
wiy,  on  ihe  aame  ootice,  a*  to  tiiDe,  mode  of 
■errice,  and  mode  of  letum,  that  Ihe  pleadings 
ataonld  be  nireTDed  b;  (he  principle*,  and  the 
laiuea  made  ap  In  tbe  form,  and  all  tbe  pro- 
ceedlnn  conducted,  u  in  an  original  action 
b;  ordlnarj  proceedings, — that  there  waa  no 
Impropriety  Id  flUog  thii  peliLion  oroomplalot 
as  an  origfoal  proMedlog,  or  conducting  the 
CMe  te  the  ordinary  method. 

In  Ibe  case  of  Ooina  t.  Fiientet,  93  U.  B.  10 

(iS:  HM],  nhich  wai  an  action  to  annul  an  el- 
(ged  wDl,  brought  under  the  laws  of  Louisi- 
ana, hi  the  diatrlct  court  of  tbe  pariib  of 
Orleani,  and  removed  to  the  circuit  court  of 
tbe  United  Blatei,  it  waabeld  that  tbe  auit  was 
Id  eBed  an  action  between  parties,  and  that  tbe 
Federal  court  bad  juriwlicllon.  It  was  laid 
tbat  U  tbe  suit  could  be  maintained  in  a  stale 
oourt,  it  might  also  be  maintained  by  orlglDal 
nvcesa  in  a  Federal  court,  where  tbe  requisite 
dlTerstty  of  citizeneliip  existed. 

In  tbe  Bubeeqnent  case  of  Barrma  t,  Bunton, 
II80]9g  U.  8  80 [25: 407],  a'petltion  wasflled 
in  tbe  same  Rlale  court  of  Loutsiana,  praylnr 
toradeorre  of  nullity  of  a]udgment  recovered 
against  the  petitioner,  u-tling  forth  as  his 
grounds  for  sucb  relief  thai  tbe  jndgoipnt  com- 
plained of  was  void,  because  it  was  founded 
on  a  default  taken,  and  no  lawful  service  of 
tbe  petition  and  citation  la  tbe  ault  bad  ever 
been  made  upon  the  petitioner.  This  case  was 
also  removed  to  the  circuit  court,  where  plain- 
tilt,  by  leave  of  the  court,  amended  his  petit  ion 
to  conform  to  tbe  equity  practice,  converting 
It  into  a  bill  in  equity  containing  aulMtantJally 
tbe  same  averments  and  praying  the  fiame  re- 
lief. It  was  said  by  Mr.  Jiitliee  Bradley,  in 
delivering  tbe  opinion  of  tbe  court,  tbat  the 
qtiestion  presented  was  wbclber  the  proceed- 
big  waa  a  separate  snit,  or  a  supplementary 
proceeding  so  connected  with  tbe  original  suit 
as  to  form  an  incident  to  It,  and  subatanliallr 
a  continuation  of  it.  "If  the  proceeding  is 
merely  tantamount  to  tbe  comrot»i'1aw  procens 
of  moving  to  set  aside  a  Judgment  for  Irregu- 
larity, or  to  a  writ  of  error,  or  to  a  bill  of  re- 
view, or  an  appeal,  it  would  belong  to  tbe 
latter  category,  and  tbe  Unii»1  Slates  court 
could  not  properly  entertain  iurisdlcllon  of 
tbe  case,"  "On  the  other  haoo,"  said  he,  "if 
the  proceedings  are  tantamount  to  a  bill  in 
equity  to  set  aside  a  decree  for  fraud  in  the 
oblnining  Ibei^of ,  then  (bey  constitute  an  orie- 
Inal  and  independent  proiH'edlng,  and  accord- 
ing to  the  doctrine  laid  down  In  (Juine*  v. 
nitnUi  tbe  case  might  be  within  tbe  M^nl- 
lance  ot  the  Federal  courta.  ...  In  the  one 
class  there  would  be  a  mere  revision  of  errors 
and  Imegularitles,  or  of  tbe  legality  and  cor- 
rectness of  tbe  ludgmenta  and  decrees  of  (he 
Mate  courts,  and  In  Ihe  other  class,  tbe  Inves 
tfgalion  of  a  new  case  arialng  upon  now  fact*. 


although  having  relation  to  the  valldfty  of  an 
actual  judgment  or  dfcrce,  or  of  the  party'a 
right  to  claim  any  benctit  by  reason  tbeieof." 
As  the  judgment  complained  of  waa  sought  to 
be  impeacbed  aimply  because  the  defendaot 
had  never  been  lawrully  aummoned,  and  tbe 
decree  was  taken  by  default  against  bim.  itwa* 
held  tbat  the  proc^lng  was  ooe  Ibat  affected 
the  mere  regularity  of  the  judgment.  "In  the 
common-law  practice  It  would  have  been  a 
motion  to  set  a!iide  the  judgment  for  irregulari- 
ty, or  a  writ  of  error  coram  nobis."  It  was  fur- 
ther 'said  that,  although  the  fact  that  the[581 
aclion  of  nullity  can  only  be  brought  In  tbe 
courtlbat  rendered  the  judgment,  aslnlhepres- 
eot  case,  was  entitled  (O  some  weight  In  deter- 
mining the  question,  tbecourcwasnotdlspoaed 
to  allow  Ibis  consideration  to  operate  so  far  aa 
to  make  it  an  invariable  criterion  of  tbe  want 
of  jurisdiction  in  tbe  conrts  of  the  United 
States.  "If  the  stale  legislatures  could,  by  in- 
vesting certain  courts  with  exclusive  jurisdic- 
tion over  certain  subjects,  deprive  tbe  Federal 
courts  of  all  jurisdiction,  they  might  seriously 
Interfere  with  the  right  ot  a  citizen  to  resort  lo 
those  courts.  Tbe  character  of  tbe  cases  tbem- 
selvea  ia  always  open  to  examination  for  the 
purpose  of  determining  whether,  rationevm- 
Una,  tbe  courts  of  tbe  United  Biates  are  in- 
competent to  take  jurisdiction  thereot.  Btate 
mles  on  the  subject  cannot  deprive  them  ot  it. 
Tbe  classlflcntion  of  tbe  causes  of  nullity  lo  tbe 
Loulilana  Code  Into  causes  relative  to  form  and 
tbo!«  lelntive  to  (be  merits  Is  nearly  coincident 
with  the  classification  above  suggested,  of 
cases  which  are  and  cases  wbicb  are  not  cog- 
niEable  In  the  courts  of  the  United  Stale*. 
Cannes  of  nullity  relating  to  form  would  fall 
In  that  class  of  cases  wblcb  could  not  t>e 
brought  in  these  courts  or  be  removed  thereto. 
Tbe  present  case  ia  one  of  that  character." 

The  diallociinn  between  tbe  two  casesabova 
cited  Is,  that  Id   Ibe  latter  case  the  judgment 
waa  impeacbed  for  a  matter  of  form,  and  la 
tbe  former  case  for  tbe  falsity  and  InsufBrienw 
ot  tbe  testimony  upon  whicn  the  will  waa  aa- 
m!(ted  to  probiite— in  other  worda,  for  a  fraud 
connected  with  Ibeprobaiingof  thewill.     The 
"ue  under  consideration,  being  for  an  alleged 
raudnlent  practice  on  (be  pari  ot  tbe  attorney^ 
ills -obviouBly'  within  the  class  ot  cases  of 
'bich  Qatnt$  v.  Ftienta,  rather  than  Bamtt 
.  Uiinton.  is  an  example.    So  far  as  the  rigbt 
of  the  court  to  deal  with   this  petition  la  con- 
cerned, it  makes  no  dlffereoce  that  tbe  oourt 
found  that  there  was  no  fraudulent  conduct  00 
the  part  of  the  attorocys,   since   Che  petition 
averred  a  case  of  fraud  within  the  fourth  sub- 
ion  ot  section  486.     This  was  sutflclent  to 
the  court  jurisdiction  to  act,  and  such  jn- 
risdictioD  would  not  be  defeated  by  proof  tbat 
fraudwaaBctuallycommltted;and  tbe  plain- 
tiff 'would  aim  be  entitled  to  recover,  if  [583 
ere  able  to  show  that  he  never  assented  to 
tbe  compromise,  or  repudiated  It  and  revoked 
tbe  authority  ot  bis  attomeya.     In  tbis  particn- 
the  case  resembles  one  whcrcta  the  plaiu- 
[^laims  an  amount  suffldent  to  give  the  dr- 
court  iurisdictloD,  but  fails  to  prove  iiich 
unt.     It  the  clnim  be  made  in  good  faith, 
court  does  not  lose  jurisdiction,   bnt  oh^ 
proceed  and  enter  judgment  for  the  amooDt 
actually  due.  ,  -  r 


tan                                 DoiTHAji  T.  jom.  wft-sao 

But  while,  after  Oib  removal  of  tbe  cue  to  mm  ▼,  WaUri,  111  TJ.  B.  MO  [S8;  SIT];  ^fT«»- 

tbi  circuit  court  of  (he  Untied  States,  It  migbt  imilh  v.  OUaion.  129  U.  B.  86  [S3:  680]. 

propeTlj  be  docketed  aod  tried  b;  the  court  as  Tbe  case  hsvlug  been  removed  to  tbe  circuit 

■n  oqaitT  iuit,  it  still  remaloed,  bo  f bt  ai  Ibe  court  upon  petilloo  of  defendnot,  It  doet  not 

rigbuof  tbe  plniotiS  werecoiioenied,aBpedil  He  iu  its  nioutb  to  claim  that  sucb  court  bad 

proceeding  under  the  lerritorfal  statute;  and  no  jurisdictiDU  of  tbe  case,  unless  the  coutt 

Oapowenof  the  court  in  deaUuK  with  It  were  from  which  it  wa*  removed  had  no  juiiadio- 

Sauced,  not  merel; by  itsgeneral  equity  Jnila-  Uon. 

letloD,  but  by  ibe  speciaraulborfty  vested  in  As  tba  merlta  of  tbe  case,  tboueb  appearing 

iu  own  courts  by  the  statutes  of  tbe  lenitory.  upon  tbe  record,  were  net  argued  by  couDsef, 

Had  the  case  never  been  removed  to  the  dr-  the  decree  will  be  reversed  and  the  case  i«- 

cnit  court.  It  would  have  proceeded  Id  the  state  manded  for  f  uriher  proceedings  In  conformity 

court  as  a  special  proceeding  under  tbe  teni-  with  this  opinloti. 
toriat  statute,  snd  we  are  of  oplolou  that,  upon 

ItaicmoTal  to  the  circuit  court,  petitioner  loM  . 

DO  right  k>  wblcb  he  would  bave  been  entitled 

bad  the  case  not  been  removed.    Even  if  it  WILUAM  W.  DUNHAM,  Admiols-  [584 

wen  treated  as  in  form  a  bill  in  equity,  the  tiator,  Appt., 

right  of  tbe  complaioant  would  be  gauged  as  e, 

well  by  the  statute  under  which  the  bill  was  Tiwira  tr    fniava  »■   k 

filed,  u  by  Ibe  general  rule,  of  equity  JurI^  ^^"^  ^  J^NES  IT  At 

prudence.     If  any  action  or  proceedingln  a  (Beea  aBeporter<aed."H1ltoD'BAdmT.  v.Jooa^" 

Blate  court  were  subject  to  be  defeated  or  im-  iM-sat.) 

paired  by  one  of  the  parties  exercising  his  alat- 

ntory  right  to  remove  it  to  a  Federal  court,  no  SaJudUata— effect  of  itcru. 

one  would  be  safe  la  instituting  sucb  a  pro-  ^ 

<wding  In  any  case  wherein,  by  reason  of  di-  >-    Afleoree  thatthe  pWnUllhoWs  the  le^l  ttUj 

««ilyVclti«nshlporolherw&e.  Itmightbe  S7h'i'^'^*^ti^n?J.°X?'^V«^.!S2 
vi-l.  > 1       iirt.ii_  ,v.  -p.j 1 >  that  ho  la  tbe  owner  lo  tee  or  the  other  one  tblra 

say  be  compelled  to  deal  with  the  case  accord-  u„  ^^^  .^o  was  a  party  defendant  in  the  oaia 

lag  to  the  forme  and  modesof  proceeding  of  a  ^^  dlvthUmed aU rlnht,  title, orintenMi  In  the 

court  of  equity,  it  remains  in  substance  a  pro-  Unda. 

ceedlDg  under  the  statute,  with  the  origiual  j.   •n-ennawom  sUtementof  the  eomplalnant la 

right*  of  the  iiartlea  unchanged.  bU  bill  in  rquHr.  that  an  atlonier  who  appeared 

Although  the  statute  of  a  slate  or  territory  lor  bim  in  a  lormer  oase  and  save  a  diaolatmer 

BWjDOt  rettrict  or  limit  tbe  equitable  juriidic-  was  not  bis  authoriied  attorDer.  is  luauffldent 

tkin  of  tbeFederBlcourts,audniay  notdlrectly  as  agalnat  tbe  decree  in  the  former  case,  whtoh 

enlarge  such  Jurisdictloo,  It  may  establish  new  mu«t  neceanrij;  have  found  iMt  the  attorney 

-Ifbto  or  privileget  which  the  Federal  c ™....i."h™i 


rights 
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583]may  'enforce  on  their  equity  or  admiral-  [No.  1.1 

lyalde,  pfecisely  a*  they  may  enforce  a  new  „  ,    .,,„_,„  ,„„,     „    . 

^lofwtlongfvenbyrtatutiuponthelrcom-  8ubm%tUdO<!t.t8.X89S.   Dtd, 
-  n-Iaw  side.  Thus,  fn  fit  porta  Mclfiel.  BO  U. 
..  IS  WalL  980  [30:  634],  astalute  of  the  state 

df  Hew  York  giving  to  the  pilot  who  first  ten-  „  ,^     ^     ,,     ,_,             ,. ,          „    ,_        ,^- 

dared  tats  aerviies  l^a  vessel  and  was  refused,  Nebraska  d^rateriog  a  suit  In  equity  brought 

a  right  to  half  pllouge,  wa.  held  to  be  en-  ''^<*«''B",|^- ^1'*"?,.*°  "I**' f 'S'"  "^ 

lorceable  upon  tbe  admiralty  side  of  ibe  dis-  ■?!"  ?^*'"^  *''*  ""*  t"  '«>''  1"  Mebraska. 

trict  court.    Bee  also  the  cases  of  KUlt]/  ».  AS'"'*'!'- 
MaOlynn  rRt  BroderiMi  WiW)  68  U.  8.  31 

WalL  1»8,  G20  [32:  506.  609],  and  Clark  v.  Statement  by  Xr.  Jtutift  Brownt 
amitk.  88  D.  8.  IS  Pet  195,  203  [10: 128,  137].  This  was  a  bill  In  equity,  filed  by  George  H. 
So,  In  Stgnoldi  y.  Fint  Nat.  Sank  of  Crauh  Rillon,  Hppellaat's  inleatate,  to  cancel  certain 
faMnOU.  113  U.  S.  405  [38:  703],  a  btll  in  deeds,  and  to  establlsli  Ibe  title  of  Uie  corn- 
equity  tinder  a  atatule  of  ludlana,  which  plainant  to  an  undivided  one  third  of  about 
averred  tliat  a  deed  wasvoid  upon  its  face,  was  l,90DacreBotlaiid,  the  greater  portion  of  which 
bald  sufficient  to  support  the  Jurisdiction  of  is  situated  in  Lancaster  county,  Nebraska,  and 
Ibe  drcult  conrt  ot  the  Untied  Btatee  In  that  near  lo  tbe  city  of  Lincoln. 
district,  toqulet  Ihelitle  of  tbecomplalnanlas  The  liUKBllon  origlDally  consi^led  of  two 
against  sucb  deed,  ahhougU  courts  of  equity  suits,  which  were  heard  together  in  the  lower 
Ittd  genenlly  adopted  tbe  rule  (hat  a  deed  void  court.  Tbe  other  suit,  In  whicti  the  two  sur 
upon  iu  face  does  not  cast  a  cloud  upon  the  viving  snaa  of  tbe  appellant's  intestate  here 
title,  wblch  a  court  of  equity  will  undertake  to  were  complainantB.  was  appealed  to  this  court, 
nmove.  It  waa  also  said  In  Davu  v.  Gray,  68  but  was  (lisinisscd  by  reason  of  tbe  appellant's 
V.  8.  16  Wall.  323,  331  [31:  454.  456],  that  "a  faillDg  (o  print  Ihc  record.  In  that  suit  tbe 
Mr^  by  going  Into  a  national  court  does  not  appellnnts  claimed  a  beneficial  interest  in  two 
loM  any  right  or  appropriate  remedy  of  which  thirds  of  tbe  lands.  In  Ibis  suit  appellant 
ke  might  bave  availed  himself  In  tbe  state  claims  an  undivided  one  third  ot  tbe  aamo 
CDIIris  of  the  same  locality.     Tbe  wise  policy  lands. 

of  the  ConailtuUon  gives  bim  a  choice  of  trl-  The  facts  of  the  case  are  aubatantlally  as  tol- 

tanala."     Other  cases  to  the  same  effect  are,  lows: 

BtOandv.  CTAaOm.  IIOU.  S.  lS(3t):53J:  Jfaf^  1.  On  OctoherS6.  IS61.  oomplalna&fslntM. 

AOIt.  Holme$.M  U.S.  080  [Wi  870];  John-  tale,  QeorgeH. 'Hilton,  being  UwowDer[S85 
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of  tbe lands  dcKtibed  In  the  bill,  coDTcyed  the 
utne  for  •  nominal  conalderatlon  lo  hU  brolher, 
"John  Hilton,  hts  heirs  and  araigns  forever," 
Id  trust  for  the  benefit  of  bia  aoos,  George  L., 
Jamea  F.,  and  Joeeph  B.  Hilton,  *'ia  equal 
portion,  aald  trtuiee  having  authority  to  sell 
and  convey  all  or  any  portion  at  any  lime  or 
in  any  »ay  at  hU  discretion,  for  tbelr  benefit, 
tbe  following  described  real  estate,"  etc..  "to 
have  and  lo  bold  tbc  aame  to  the  only  proper 
lue  of  a&id  John  Hilton,  In  truat  aa  aforeiaid, 
hia  heirs  and  aasigii  a  forever."  This  trust  waa 
accepted. 

2.  Oo  September  16,  1863,  aald  John  Hilton 
M  truatee.by  warranty  deed,  absolute  in  terms, 
and  for  tlic  eiprenacd  conslderaltoo  of  $1,000, 
conveyed  all  Ihe  aald  lands  to  Alice  B.  Hilton, 
now  Alice  B,  Ducbarme,  a  sister  ol  tbe  three 
eett'iii  que  trv»t.  It  appeared  upon  tbe  [ace  of 
the  deed  that  Hilton  cooveyed  aa  trnatee  for 
the  three   aoaa    of  complainant,    Qeorge   E. 

BIIlOD. 

5.  On  November  22.  1865.  Alice  B.  Hilton, 
upon  tbe  eve  of  her  marriage,  conveyed  the 
same  premises  to  Augusta  Hilton,  her  sister, 
a  inrl  of  eighteen  years,  by  an  aWlute  deed, 
without  mentioning  Ihe  trugt. 

4.  Od  May  IS,  1H6S,  Qeorge  H.  Hilton,  tlie 
original  complainaot,  and  his  wife,  HoDora. 
also  executed  to  tbelr  daughter.  Augusta,  a 
deed  of  the  aatne  land  witb  tbe  following 
clause:  "This  deed  la  made  lo  perfect  the  lille 
Id  Augusta  Hilton,  aa  it  appears  that  the  deed 
made  Dy  tbe  above  grauiois  dated  96tb  Octo- 
ber, 1861,  through  which  title  to  said  lands 
vested  In  her,  baa  not  been  recorded  and  has 
been  mislaid  or  lost;"  coQcludtDg  with  the  fol- 
lowing clause;  "To  have  and  to  Dold  the  same 
to  the  said  Augiuia  Hilton,  her  heirs  and  as- 
iigns  forever,"  with  a  short  covenant  of  war- 
lanty  and  of  seiain. 

6.  On  August  25,  1671.   George  L.  Hnton 


part  of  all  said  lands  witb  the  usual  covenants 
ofwarraaiy.  It  seems,  too,  that  on  the  aame 
day,  Augusta  Hilton  also  conveyed  to  ber 
Intilber  George  the  remiiinlng  undivided  two 
thirds  of  tbe  properly,  in  trust  for  his  two 
brnibers.  This  deed,  however,  does  Dot  ap- 
08O!  pear  in  the  'record  of  this  case,  and  la 
Immaterial  so  far  ai  the  undivided  one  third  la 


Bliton  coDvered  aoundividcd  oneihird  .  .  . 
acres  of  said  rands  in  fee  by  deed  to  6mltb  B. 
Oaley,  for  a  consiileratlon  of  $!),600.  and  on 
September  16,  1873,  by  a  seconddted  to  Oaley, 
tor  a  conalderatioi)  of  (6,000.  bis  entire  interest 
In  all  tbe  lands. 

7.  On  September  IB,  1678,  the  said  Qaley, 
logetber  with  said  George  L.  Hilton,  conveyed 
lo  wllllHm  C.  Lincoln  sn  undivided  one  third 
of  the  same  lands,  with  a  covenant  againat 
their  own  acts.  Tbe  other  defendaDts  took 
(heir  titles  from  Lincoln. 

There  were  allegaiions  tn  the  bill  that  these 
conveyancej  from  Oeorge  H,  Hilton  to  Gnley, 
and  from  Qaley  to  Lincoln,  were  for  an  iaad- 
equate  consideration,  aod  were  procured  by 
fraud,  and  that  Lincoln's  title  was  defective, 


thedlstrict  court  of  the  county  of  Lancaster  by 
William  C.  Lincoln,  as  plalniiH,  agaioat  James 
F.  HllioD,  Joseph  B.  Hilton,  infants  under  iha 
age  of  twenty-one  years;  Qforgt  U.  Hitton. 
the  appellant's  iolestate:  Alice  B.  Ducharme, 
Augusta  Hilton,  George  U  Hilton  and  Nora 
H.  LlncolD,  aetliog  forth  IhaltheplaiDttlTlield 
in  trust  for  James  P.  and  Joseph  B.  Hilton, 
the  two  infants,  a  twotblrds  Interest  In  th« 
lands  in  questioa;  that  tbe  lands  were  wild  and 
nncuItlvBled,  yielding  no  revenue;  that  the  tn- 
fanishadno  other  properiy;  that  tbe  unpaid 
taies  amounted  to  overtl, 600;  tbat,  owinglo 
tbe  mismanagement  of  John  HUton,  (he  finan- 
cial embarrassment  of  Oeorge  H.  Hilton,  end 
to  several  unlawful  convtyacces  of  such  lands, 
they  became  the  subject  of  long  and  eipenaive 
litigation,  and  Ihe  plaintiff  was  obli^  to  ex- 
pend large  auma  of  money  lo  maintaming  the 
lights  of  said  infants;  that  although  the  vari- 
ous conveyances  of  the  property  terminalinsln 
tbe  deed  lo  himself,  conveyed  the  legal  title, 
It  had  been  questlooed  whether  it  was  not  nec- 
essary to  have  adecreeof  the  court,  conflrming 
the  eoullable  title  in  Ihe  plalnllfT,  that  he  might 
be  able  to  procurethefull  value  of  tbe  lands  in 
case  tbe  court  should  deem  it  best  to  dispose 
*of  the  same.  The  plaintiff  farther  al  [587 
leged  that  he  aa*  lAe  otener  in  f^qf  tfi«n- 
maining  erte  ffiird  tf  the  land  ».\)6ve  deacribed; 
that  it  would  be  necessary  to  sell  or  morteapa 
oae  half  of  the  lands  to  pay  off  the  indetited- 
ness  and  to  provide  a  aufflcient  revenue  for  the 
support  of  the  Infants,  and  that  he  was  willing 
to  join  in  a  deed  or  mortgage  For  the  purpose 
of  paying  off  the  debts.  He  therefore  asked 
for  a  decree  autborizlag  bim  to  sell  or  mort- 
gage one  half  of  itie  lands,  and  to  declare  the 
equitable,  as  well  as  the  legal,  title  to  be  In  the 
plaintiff,  as  trustee  for  said  Infants. 

To  this  petition  waa  annexed,  as  an  eihlbit, 
a  supplementary  petillon,  signed  by  the  appel- 
lant's intestate,  Georgt  E.  tHiUm,  hli  ibree 
sons  and  three  daughters,  certifying  to  Ihe  Id- 
tegrily,  fldelltr.  and  financial  ability  of  the 
petitioner,  William  C.  Lincoln,  husband  of  one 
of  the  daughters,  aod  praying  tbe  court  to  ap- 
point hirotrusteeforthe  two  minor  sona,ander 
the  original  trust  deed  from  Oeorge  H.  Hilton 
to  hia  broiher,  John  Hilton,  with  power  to  sell 
and  mortgage  the  premises,  etc.  A  summona 
was  Issued  upon  this  complaint,  which  waa 
served  upon  the  defendants,  with  the  eiceptton 
of  George  H.  HIIiod.  Alice  B,  Ducharme,  and 
Augusta  Hilton,  and  on  January  SI,  1874.  the 
defendants   George   H.    HiOon.  Alice   B.  Da- 


a  disclaimer  of  all  right,  title,  or  lolereal  In  th« 
lands  described  In  the  petition.  Upon  the 
aame  day  a  decree  was  entered,  reciting  the  ap- 
pearance of  the  parties,  Ihe  fliing  of  the  dis- 
claimer, flndlngthnt  lbs  plaintiff  held  tbe  legal 
title  loan  undivided  t<ro  thirds  In  trust  for  ihe 
iDfuDts.  and  that  he  wot  ihe  pvaer  in  fee  of  th* 
otAer  undivided  one  Ihirdot  the  aame,  anci  au- 
thorizing the  sale  of  one  baU  of  the  property 
describ^. 

This  decree  was  never  appealed  from,  and 
no  attempt  was  ever  made  to  impeach  it. 

Upon  the  bearing  of  the  case  upon  pleading! 
and  proofs,  the  bill  was  dismissed,  and  com- 
plainant appealed  to  this  court. 


.CoogR-"-' 
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Imn,  and  WUIImb  M.  Booth  for  ■pp«llL_. 

Man-t.  N.  8.  Barwood.  John  H.  Amoa. 
ud  O.  0>  Whodon  for  appelleen 

iVr  JuttU*  Brown  del  Irered  llie  ophiton  of 
tbe  ranrt: 

Thli  Ult  wu  brought  by  tbe  orfglDBl 
owner  of  the  land,  George  H.  HIltOD.  against 
Jobn  HDton,  hia  truet^e;  Alice  B.  Ducbarme, 
the  in^Dtee  of  John  BUtoD;  Augusta  Hilton, 
granlre  of  her  shier  Alice;  BmUb  B,  Gulej. 
franlee  of  Qeorfte  L.  HIIIod.  one  of  the  ettliiit 
fui  fruff ,  10  whom  hii  sIbCet  Augusta  bad  con- 
wjeA  the  land  upon  his  attaining  liis  majority: 
William  C.  LIdcoId,  grantee  of  Qsley,  nud 
ceriain  otber  parties  who  derive  Ibelr  title 
either  as  Kraotees  or  mortgagees  of  the  audi- 
Ttdd  ooe-lbtrdiateieBtcotiTeyed  bj  GiorgeL. 
Hilton  to  Galev  and  Lincoln.     Tbe  bill  deals 

Ssrilcularly  wilh  the  third  interest  coorejedio 
nbo  Hilton  lor  the  benefit  of  George  L.  Hil- 
ton, whrtdied  September  16.  1877.  Compltiln. 
am  now  claims  his  Inleresl  either  tj  descfnt, 
or,  if  his  JDlestaie's  son  waa  only  Klsed  of  a 
Hfe  <«tRte.  then  as  owner  of  the  reversinn. 

We  think  il  entirely  clear  that  the  proceed- 
ing lalien  by  Lft)coln  to  obtain  asaleofonehslf 
Ibe  I'ropcrty  opernles  to  eatop  tbe  complain- 
ant from  mainlulning  this  suit.  The  petition 
In  ihac  case  etuted  Ibat  Lincoln,  the  plaintiff, 
held  ivo  thirds  of  the  proper^  In  trust  for 
Jamea  F.  and  Jonph  B.  Hilton,  and  the  re- 
naloing  one  third  be  clsimed  to  own  In  fee. 
In  accordance  with  these  allegations  Ihedlsirlct 
court  found  that  he  did  bold  the  mo  thirds  to 
inut  for  tbe  infants,  and  thst  he  waa  the  owner 
In  fee  of  the  otber  undivided  one  third,  and 
aolhorlzed  him  to  sell  one  half  the  entire  prop- 
ttty.  This  decree  contains  ereiy  eiemeut  of  a 
tttjudieata.  The  plsinlllf  In  that  proceeding 
isoneof  the  defendants  in  this.  George  H. 
Hlllon,  tbe  original  compininant  In  ibis  pro- 
ceeding, waa  one  of  the  defendants  to  that. 
He  certtfled  to  the  ability  and  InleKrlty  of  Lin- 
coln, di*claime<1  ail  interest  in  loepropeity, 
allowed  the  decree  to  be  taken  agnlual  him. 
and  look  no  atepa  to  have  it  aet  adJe,  appealed, 
wflsodifled. 

SSO]  *The  principal  criilcUm  made  of  It  Is 
that  Itobinson  waa  not  tbe  anlhorized  attorney 
irf  the  defendant  in  that  rase,  and  that  hla  dis- 
elalmer  of  any  interest  of  tbe  cotoplntnant  in 
the  lands  described  in  the  petition  waa,  there- 
fore, not  btodisg  Dpon  hi m.  There  la  no  erl- 
dence  of  tliia,  however,  except  the  unsworn 
siBlempnt  of  the  complainant  in  bis  amended 
bill,  which  la  not  even  signed  by  him  In  per- 
son. Of  courae  this  canotit  be  considerea  as 
sgalnst  tbe  decree  of  the  district  court,  which 
niwt  oecesaarlij  have  found  that  Robinson  was 
•nlborlied  to  make  the  dlBclalmer.  Hiere 
waa  certainly  evidence  from  which  the  court 
might  reaaonabiy  have  adjudged,  as  It  did,  that 
Unooln  was  tbe  owner  of  an  undivided  one 
third  of  the  property  In  question.  Not  only 
doca  «  atatuie  of  the  state  declare  that  "the 
tcno  'heirs' or  otber  technical  words  of  inherit- 
ance ahall  not  be  necessary  to  create  or  convey 
an  ectate  in  fee  simple,"  and  that  "every  con- 
veyance of  real  ealate  shsU  convey  all  tbe  in- 
terest of  the  grantor  therein,  unless  a  contrary 
Went  can  be  reaaonabiy  Inferred   from  tbe 

uses. 


terms  used,"  but  on  Hay  IS,  1B66,  George  H. 
HillOD   and  bis   wife   conveyed   the  lands  la 

auestion  to  Angusta Hilton,  wbotiien  held  ilio 
lie  from  her  sister  Alice,  with  the  decIaratloQ 
tbnt  tbe  deed  was  made  to  perfect  the  title  In 
Augusta,  "as  ft  appears  that  the  deed  made  lo 
above  grantors,  dated  36ih  Oclober,  IMl, 
through  which  tbe  said  land  vested  iu  lier,  has 
not  been  recorded  and  baa  been  mislaid  or 
lost."  WllbouteipiessiDgBo  opinion  whether 
Lincoln  did  In  fact  hold  the  title  to  one  third. 


good  faith  the  Sndlog  that  It  did. 

In  addition  to  this  we  have  the  opinion  of 
tbe  supreme  court  of  Nebraska  in  a  case 
brought  by  Hilton  against  one  Bacbntan  (24 
Neb.  4601,  holding  thnt  complainant  was  bound 
by  that  judgment.  In  delivering  the  opinion 
(he  court  observed:  "All  presumptions  are  in 
favor  of  the  regularity  of  that  proceeding.  We 
must  presume  (hat  the  district  court  which 
rendered  the  decree  did  so  upon  ample  proofs 
of  title,  and  tbst  (he  decree  being  slill  tn  full 
force.  Is  binding,  and  settles  the  question  of 


W.  H.  CLTJNE  ET  At,.,  Rjft.  in  Err., 

UNITED  STATES. 
(See  S.  C.  Beporler^  ad.  nO-tBU 

(hnwpiraqf  to  obitrvet  the  mnili-'eittumttai^ 
tial  evidenee — act*  and  dedaration*  of  awms- 
■piroiorf — wn/iel  againtl  teidenu — itittrv^ 
tioji* — iniuffleUnt  txetption — pwtUKm»»t-~ 
eomj)leled  act. 

L  To  establish  a  oonsplraor  to  obstniot  tbe  malla. 
teiefframa  on  ttte  subiect.  It  IdentlQed  and 
brouffht  home  to  defeadanla,  are  admlialble  la 


■nd  Ita  rulinn  admlttlns  suoD  evideaoe  will  be 
sustained  it  the  evideace  admitted  tends  even 
remotelr  to  eatabllsh  tbe  uttlniate  fact. 
X.  Ttie  sots  and  deolaratloDiot  ooconspfralon  In 
eieautlon  of  theoonapiraoy  are  evidenoe  walost 
Otbei*  at  tbelr  number. 

4.  The  claim  that  tbe  verdict  la  imlnst  evi- 
deaoe oanDot  l>e  sustained  where  all  tbe  teati- 
Donv,  or  all  upon  aome  osaentlal  fact,  la  not  pi«- 

5.  Instructions  do,  not  baoome  part  of  tbe  record 


Kova.— Tnat  vAere  on  Ultnal  eomMnnttOn  (■ 
pnxKcL  dMlarotf'ms  or  oiu  obiiW  Ott  oAtrprUi  or* 
tiMenix  ngiilntl  co-amiiptraton,  see  note  toLlnooIa 
Claflto.  IS:  lOa. 

At  to  vshia  gueiUoni  lAa  ETnUeil  Stota  Safmrnt 
Court  idU  review  on  writ  of  error;  MU  of  exeepKons, 
-seo  note  to  Parks  v.  Turner,  U:  S8B. 

A»to  atitptim,  uAenmuitlKlaten,  to  bt  tmtOA- 
bison  reeteu,  see  note  toPbelpa  v.  Maver,!!:  US. 

Am  to  uftoC  jMvtJcuIartft'  tn  mtrptlimt  i»  lUMaiaiv 
<n  order  to  a  reNew  In  appeltate  eourt,  see  note  to 
Koore  V.  Bank  ot  Ketropolls,  10:  IR. 

A*  to  obetrucHno  the  miitt,'  wAoC  conititutet  lA* 
of  ense,— see  not*  to  United  StBtaa  v<  Klrt>7,  Ifc  ns. 


ovGi)o^Ic 


UO-S08  Sdfbkmi  Coubt  or 

nnlen  iacorporated  Id  Ibe  bill  of  exc«Dtloni  anS 

tlius  autbentlcutod  b;  tbe  signature  of  the  }iiOge. 
t.    Where  a  Jur;.  oot  barlne  agreed,  are  brought 

Imu  court.  UQd  tbe  court  reads  to  tbem  wr 

instructlona,  a  ffeueral  eiceptloD  to  all  ol  t 

Dot  auDolent. 
T.   Conjrreta  hai  power  to  pantab  a  oonsplraor 

to  commit  au  offeoBS  more  leTerelr  tbar  '*~~ 

offense  itaelf. 
a.    Wbere  all  [he  t««tliiioD]r  Is  not  presenteA,  tbts 

court   canoot   bold   tbat  tbe  oocaplrao;   wa« 

merged  In  tbe  completed  ace 
[No.  617.] 
Argutd  Oct.  SO,  ISSS.    Deeided  Sot.  18, 1895. 

IN  ERROR  to  Ihe  District  Court  of  the 
Uuited  States  for  the  Soutbera  DUtrlct  of 
California,  to  review  a  judgment  convtctiijg 
W.  H.  Cluue  et  eU.  for  a  couBpiracj  lo  ob- 
struct tbe  Oniled  States  toaili.      Afflfmed. 

Htatement  by  JUr,  Juitice  Brewer: 
On  July  3,  1694,  the  plaintiffs  In  error,  to- 
gelber  nith  one  A,  T.  Johnson,  were  Indicted 
under  section  G440,  U.  S.  Rev.  Slat.,  In  Ibe  dis- 
trict court  for  the  southern  (liKlrlct  of  Callfor- 
nia,  for  aconspiracj  (0  obstruct  tbepnssage  of 
SOlJthe  United  States  *mails.  On  November 
IT  a  juTj  was  impaneled  and  a  trlsl  begun, 
which  n-Bul ted,  on  November  SI,  In  a  verdict  of 

Suiltf .  Motinns  for  a  new  trial  and  In  arrest  of 
iidgmeot  having  been  overruled,  the  dcfend- 
■DtB  were,  on  December  fl.  each  sentenced  to 
pa;  a  fine  of  one  dollar  and  lo  be  Imprisoned  fn 


Johnson,  at  tbe  time  of 
bis  motioDB  for  a  new  trial  and  in  arrest  of 
judgmeoL  Tbe  Other  defeodanis,  tbe  pres- 
ent plnintilTa  In  error,  bave  broaght  tbe  case 
to  Ibii  court 

Meurt.  Robert  Chrietr,  Johnitone  Jane*. 
W.  T.  WiUianti.  and  Oeo.  M.  Helton  fotplaio- 
lifTs  in  error. 

Mr.  Jadaon  Harmon,  Attornej  Qencial, 
for  detendaut  In  error, 

Mr.  Juttiet  Brewer  delivered  tbe  opinion 
of  Ibe  court: 

It  Is  doubtful  whether  the  record  Is  In  such 
condition  aa  to  present  for  review  the  mailers 
complained  of  in  tbe  brief  or  argument  of 
counsel.  There  is  only  one  bill  of  eiceptions, 
which  was  sii^ncd  and  filed  on  December  24, 
and  is  authenticated  in  these  words:  "  The  de- 
fendants claiming  that  tbej  are  entitled  to  a 
bill  of  eiceptions  lo  review  the  ruling  upon 
their  motion  for  a  nev  trial  and  having  pre- 
sented the  foregoloft  as  su(^  bill,  the  same  Is 
hereb;  allowed  and  settled  as  a  correct  siale- 
menl  of  the  proceedings  had  on  the  irial'as  far 
as  it  goes."  It  preserves  no  poKlon  of  the 
charge,  docs  not  purport  to  contain  all  the  evi- 
dence, but  does  state  Ibat  on  tbe  trial  certain 
testimony  was  offered  and  admitted  over  tbe 
objections  of  defendants,  andeiceptionslaken. 
If  this  bill  of  eiceptions  was  prepared  simply 
for  the  purposes  of  a  revie«  of  the  ruling  of 
tbe  motion  for  a  new  trial,  as  seems  to  be  sug- 

Sied   by  Ibe  words  of  tbe  sutbentlcalion, 
D  we  are  confronted  witb  the  proposition  to 


rmi  TJirnxD  Stitbb.  Oct.  Txbx, 

often  announced  that  the  srllnn  of  tbe  court  in 
overruling  a  motion  for  a  new  trial  is  not  as- 
signable as  errnr.     Haore-T.  UniUd8lata,lS0 
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the    record  of  tbat  which  was  pre- 
sented on  the  bearing  of  such  motion. 

Bui  passing  tbat,  and  assuming  that  we  are 
at  liberty  to  eiamine  toraoy  purpose  the  bill 
of  exceptions,  Ibe  contentions  of  counsel  la 
tbe  brief  are  practically  three  in  number: 
First,  that  there  was  on  tbe  trial  error  in  the 
admission  of  'testimony;  second,  that  [SO 2 
tbe  verdict  was  against  (ho  evidence;  and.third, 
that  the  court  erred  in  the  instructions. 

With  reference  to  the  lltst  It  may  be  re- 
marked that  tbe  offense  charged  against  Ihe 
defendants  took  place  during  and  was  a  part 
of  the  great  strike,  which  was  brought  to  tbe 
Bllenlion  of  this  court  in  He  Debt.  1S8  U.  8. 
664  rS9:  109!^}.  Oneserlesof  objeciioosunder 
this  bead  is  to  the  introduction  of  telegrams, 
some  signed  by  defendants,  some  by  Deba,  aua 
others  by  still  niber  parties,  all  of  which  upon 
their  face  have  more  or  less  direct  reference  to 
the  stopping  of  railroad  trains.  The  following 
are  samples  of  these  telegrams: 
"Exhibit  Ho.  19, 

'■  Loa  Angeles,  Cal., 89.  19»4. 

"To Barrett.  BabcrsSeld: 

"Have  stopped  trains  at  Hojare,  come  to 
Loa  Angeles  with  engine  and  caboose, 

"Phillip  Stan  wood." 
"Eihlbit  No.  20. 

"L.  A..  7, 10, 18M. 
"ToL,  B.  Hayi: 

"No,  Nineteen  and  one  freight  train  left 
here  this  morning — everjbedy  od  train  an 
'scabs.'    Hold  them  there.    Sure  to  win, 

"W.  H.  Clune,  Sec't'y." 
"Exhibit  No.  21. 

"June  26, 1894. 

■'  Cbicigo.  Ills., 86. 

"  W.   H.  Clune, 

■'1844  Naud  St.,  Los  Angeles,  Callt 

"  Boycott  against  Pullman  cars  in  effect  at 
nooD  today  by  order  of  convention. 

"E.  T.  Debs." 

Although  ail  Ihe  evidence  does  not  appear 
to  have  b^D  preserved  in  this  bin  of  eiceptions, 
enough  is  disclosed  to  show  that  the  govern- 
ment was  seeking  to  ealablish  a  conspiracy  br 
circumstantial  leatim on y,  and  lelegramaof  this 
character,  if  identified  and  brought  home  lo 
the  defendants,  were  obviously  circumstaores 
tending  to  show  such  conspiracy.  Il  is  familiar 
law  that  wbere  a  case  rests  upon  that  charac- 
ter *of  evidence  much  discretion  is  Ieft[a03 
to  the  trial  court,  and  its  ruling  will  be  sus- 
tained If  ihe  testimony  which  is  admitted  lends 
even  remotely  lo  establish  the  ullimaie  fact. 
Alexander  V.  Uniltd  Staiet,  188  U.  a  8.i3 
'84:  9541:  Holma  v.  Goldtmit\.  14T  U.  B.  160 
87: 1181;  ifoore  v.  United  Slata.  150  H.  8.  87 
'87:  we]:  Tliitdd  v.  Utah.  ante.  237-  There 
»as  DO  error  in  admitting  these  telegrama. 

Another  series  of  objections  !s  to  tbe  admis- 
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not  pirtiM  to  tbe  ncord.  Tbe  indictment 
charp«d  tbe  defeadants  with  consplTing  sDd 
CombioiDg  to^lber,  and  wllh  othei  persons. 
Now,  if  Qallagber  and  Buchanan  were  cod- 
spiralort  with  dcfendaQls,  evidence  ot  their 
ftcis  Bod  dedar&t[0D9  \a  csrryine  or  attempting 
to  cany  Into  efTecl  the  coaspiracy  was  compe 
tent,  and  we  musl  Bssume  In  tbe  nilence  of  the 
tecord  that  it  waaahown  that  they  were  ea- 
^^  tn  the  coDspirac;,  and  that  tbeir  acts  and 
declaTations  were  in  execution  thereof. 

Again,  it  la  inaiated  that  tbe  verdict  was 
against  tbe  evidence.  It  is  enoueh  to  aay  that 
eucb  a  conteolioD  cannot  be  sustained  unless 
ai]  the  teatlmoDV,  or  all  apon  some  essential 
fact,  la  presented. 

Flnaliy,  there  ia  a  claim  of  error  In  the 
tDstmctioDa,  but  the  dlfflcull^  with  ibia  is  that 
tbef  are  not  legally  before  us.  True,  there 
appears  lo  the  transcript  that  wbicli  purports 
to  beacopyot  tbe  charge,  marked  by  tbe  clerk 
as  filed  In  bla  office  among  the  papers  in  the 
caaoL  but  it  la  well  aetlled  that  Inslrucllona  do 
not  io  this  way  become  part  of  tbe  record. 
They  must  be  Incorporated  In  a  bill  of  czcep- 
llona,  and  tbns  authenticated  by  the  ilgnature 
of  the  judge.  This  obleclion  is  essentially 
dilFerentfrom  that  of  the  lack  or  tbe  sufflctency 
of  eiceptioQS.  Aa  appellate  court  consideti 
only  auch  matters  as  appear  in  the  record. 
Prom  time  Immemorial  that  has  been  held  la 
Include  the  pleadings,  the  process,  the  verdict, 
and  the  judgment,  and  such  other  mailers  as 
by  some  statutory  or  recognized  method  have 
been  made  a  part  of  It.  There  are,  for  Instance, 
504]  io  'some  states  statutes  directing  that 
all  instructions  must  be  reduced  to  writing, 
marked  by  tbe  Judge  "refused"  or  "given," 
and  atlesled  by  nls  slDnalure,  and  that  when 
to  atleaied  and  filed  in  the  clerk's  office  they 
become  a  part  of  th^  record.  But  in  the  ab- 
sence of  that  or  some  other  statutory  provision 
a  bill  of  ezcepllons  has  been  recoguieed  as  the 
only  appropriate  method  of  bringing  on  to  the 
record  tbe  inatmcttODs  given  or  refused. 
atnitltenw. Drexd.  182U.  B. 487, 481(80: 1316. 
12171i  Bupreme  Court  Rules  No.  4,  U.  S.  Sup. 
CL  Hep.  80  L.  ed.  Ml;  PAontx  Mut.  L.  Int. 
Co.  V.  Baddin,  I20U.  a  188, 1S8  [80:  644.  6471; 
MeArthvT  v.  Mitehea.  7  Kan.  178;  Mooit  v. 
Wade.  8  Ean.  880;  Ethinlca  v.  Cavkfr,  16  Kan. 
<8;  LocUinrt  v.  Broan.  81  Ohio  St.  431;  PeU«U 
T.  Fon  Fleet,  81  Olilo  8L  686. 

Even  If  we  were  to  ignore  (bis  lack  of  due 
authentication  weabouldbemet  with  tbe  want 
ef  any  proper  excepiiona.  To  the  charge  aa 
qipanntly  given  on  November  fiO,  when  the 
case  was  submitted  to  the  jury,  thereisno  pre- 
tense of  any  exception  whatever.  The  journal 
enlrr  of  November  21  shows  that  the  Jury 
were  brought  into  court  and  announced  that 
tbey  bad  not  agreed  upon  a  verdict.  Then 
followa  thia  statement:  "Thereupon  thecourt 
farther  instracls  tbe  jury  by  reading  written 
Inatnictions  to  them,  all  of  which  is  excepted 
lo  by  tbe  defendants'  attorneys,"  and  ibli  ia 
the  only  ezcepUoD  having  any  reference  to  in- 
stnictioDa  to  be  found  in  tbe  transciipt.  Ex 
acUy  what  was  Intended  by  It  is  not  clear.  If 
the  objection  was  simply  to  tbe  time  and  man- 
ner of  giving  Instructione,  the  propriety  of 
such  action  baa  been  sustained  Id  AuU  t. 
Tfnttti  BUtUt,  ISO  U.  S.  117,  128  [89:  01,  88J: 

1»  u.  s. 


if  to  what  waa  contained  la  those  Instructions, 
then,  in  addition  to  the  fact  that  they  have  not 
been  preserved  in  any  bill  of  exceptions,  arisea 
tbe  further  ditBculiy  that  no  particular  propa> 
dtioD  is  called  to  tbe  attention  of  tbe  court. 

These  are  all  the  matters  pointed  out  bv 
counsel  In  tbe  brief.  At  tbe  ar^ment  in  tlifs 
court  other  counsel  than  those  nhnae  names  are 
on  the  brief  appeared,  and  In  addition  presented 
this  fuflher  objection:  By  section  8896,  U.  8. 
Rev.  Btal.,  tbe  offeoie  of  obstructing  tbe  pass- 
Bgeof  the  mails  is  made  punishable  by  a  fine  of 
not  more  than  |100.  Under  section  5440,  U. 
•8.  Rev.  Blat.,  a  conspiracy  to  comm  it  [595 
any  ofTense  against  the  United  States  is  putt 
Ishahle  bv  a  fine  of  not  less  than  $1,000  nor  mOT« 
than  $10,000,  and  by  imprisonment  for  not 
more  than  two  years.  Upon  thiahecoDleDded 
that  a  conspiracy  lo  commit  an  oSense  cannot 
be  punished  more  severely  than  the  oSense 
Itself,  and  also  that  when  the  principal  offense 
is.  In  fact,  committed,  the  mere  conspiracy  ia 
merged  In  It.  Tbe  language  of  tbe  sections  ia 
plain  and  not  open  to  doubt,  A  conspiracy 
to  commit  an  oneoee  Is  decouDced  as  Itself  a 
separate  offense,  and  tbe  punishment  therefor 
fixed  by  the  stalute,  and  we  know  of  no  lack 
of  power  Id  Congress  to  thus  deal  with  a 
conspiracy.  Whatever  maybe  thought  of  the 
wltdom  or  propriety  of  a  statute  making  a 
conapiracy  to  do  an  act  punishable  more  to- 
verely  than  tbe  doing  of  the  act  Itself,  it  Is  a 
matter  to  be  consider^  solely  by  the  legislative 
body.  Oallan  v.  Wilton.  1S7  U.  8.  640-585 
[83:  238,  328].  The  power  exisU  to  separate 
tbe  conspiracy  from  the  act  lt«e1f,  and  lo  affix 
(iiallnct  and  independent  penalties  to  each. 
Wltb  regard  to  the  suggestion  that  tbe  con- 
spiracy waa  merged  in  (he  completed  act.  It  la 
enough  that  we  cannot,  upon  the  record,  hold 
that  tbe  malls  were  obstructed.  All  tbe  testi- 
mony not  being  preserved,  it  may  be  that  tho 
testimony  sadsBed  the  Jury  that  Uiere  was.  In 
fact,  no  obslruction  ot  tbe  malls,  but  only  aa 
charged  a  conspiracy  to  obstruct.  It  so,  the 
■u^iresiion  of  a  merger  falls  to  the  ground. 
\t»e  firt  the  only  tnallert  called  lo  our  atttTt- 
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A.  P.  Mcdowell,  Ftf.  t*  srr.,[5Wi 

UNITED  BTATE8. 
(See  B.  C.  Beporter'i  ed.  SOi-tOL} 


L  DIstrlot  oourfa  are  solely  tlie  oreatlon  ot  stat< 
nie.  and  the  ptaoe  In  which  a  Judae  tbereot  mar 
eierolw  juriadlottdD  la  subjeot  ahaoiulely  to  tb* 
control  ol  Con  Kress. 

S,  A  peraon  Indicted,  oonvlated,  and  sentenced  at 
a  tegular  term  of  a  [Tatted  Sut«a  dlatrJot  court 
held  by  a  dlatrlat  Judae  of  another  dlilrlat  ap- 
pointed to  bold  tbe  same  by  a  circuit  ludg«  of  a 
droult  wbtob  Includes  both  dlstriota  under 
Dnited  States  Bevised  BUtutea,  aeotlon  IM,  la  aa 


ovGoi>^Ic 


SM-MO  SuTBSMX  CoDST  or  t 

lDawtod.«ODTtotad,  ud  tMMDOrt  It  a  lawful 
tertD  of  MM  dlMriot  ooart. 

1.  AJudvaof  tbsDDlted  Kmtndtatrlotooort 
one  dItUlat,  holdlnB  « term  of  tbe  Culled  Staid 
dlttriol  Dourt  In  anolber  diatrlct,  bj  Tlrtiw  ot  a 
reaular  appolDtment  bj  a  Cnlted  BtalMdrault 
ludsc  ii  a  Judiia  di  /oeto  If  Dot  d<  jure,  and  tali 
actloTU  ai  luch.  lo  far  aa  tbe;  attaot  third  peraont. 
are  not  open  to  guatioii. 

1.   Orden  of  coDtlmisDoe  from  dar  to  dar  ot 
tarm  of  tbe  United  Stateadlatrlot  court,  made  by 
a  d«  /ocio  Judge  or  tliat  court,  are  valid 
[No.  M2.] 

Bubmiiled  Oelober  IB,  1895.    Dceided  Jfonembtr 
18.   1895. 

ON  A  CERTIFICATE  from  the  Uniled 
Siatei  Circuit  Court  ol  Appcala  for  the 
Founb  Circuit  cenMjXog  cenafa  qurBtinna 
arising  la  tbe  trial  of  an  Indlclment  id  tlie  dls- 
lilct  court  aKiluat  A.  F.  Hi-Donell.  Pint 
fuetfion  antieertd  in  the  afirrnaiivt. 
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cerlified  br  the  court  of  appeals  of  tbe  fourtb 
circuit.     Tbe  facts,  as  sintrd,  are  that  a  va- 


Carolina,  from  Jaoiiary  1,  1894,  lo  February 
U,  INBt.  Tbe  regular  terma  of  tbe  diilrict 
cotiit  Tor  tbe  western  diatrlct  were  flied  by 
law  10  be  held  at  Greeoville  oa  tbe  first  Moo- 
days  of  February  aod  August  (28  Stat,  at  L. 
TI),  and  the  first  Monday  of  February,  1804, 
fell  OQ  tbe  flilb  day  of  the  montb.     On  Janu- 


cl era's  ofQce: 
SOT]  •■'II  appearlnit  lo  me,  by  tbe  cerllflcate 
of  tbe  clerk,  under  the  seal  of  tbe  court,  thli 
day  filed,  that  there  ii  such  an  accumulation 
of  business  and  urgency  for  the  tranraclioD 
thereof  Id  the  district  court  For  tbe  weileru 
district  of  Ihta  sta'e,  and  that  tbe  public  in- 
terest* require  tbe  ilealgnallon  end  appolot- 
meot  of  a  district  judge  wltbto  this  circuit  to 
hold  tbe  regular  term  of  Ibis  court  beginning 
on  tbe  first  Monday  of  February,  1804,  at 
OieeDTille,  South  Carolina: 

■'  Now,  Ihereforc.  In  considemtion  of  the 
premteea,  and  on  motion  of  the  United  SVates 
atloraey,  I  do  hereby  designate  and  appoiot 
tbe  Honorable  AugUEitiu  S.  t^ymour.  jud^e 
of  the  district  court  of  Ibe  United  Statea  for 
the  eastern  district  of  North  Csrolioa,  the 
same  being  la  tbe  foutlb  circuit,  to  bold  and 

Kealde  over  tbe  same  wno  of  court,  and  to 
,ve  and  to  eicrciEe  within  the  wesletc  dis- 
trict of  South  Carolina  tbe  same  powen  that 
are  veaied  in  the  Judge  of  the  said  district" 

Tn  pursuance  of  thli  order,  Judae  Seymour 
held  and  presided  over  Ibe  regular  lerm  of 
the  diatrict  court  for  that  district,  from  Feb- 
ruary B  to  February  12,  on  wblch  day  Hon. 
William  H.  Brawley,  appointed  and  duly  com- 
missioned as  district  judge,  qaaliflH  and  eo- 
tered  upon  tbe  diechaiae  of  bis  official  du- 
ties, anci  held  and  presided  at  the  term  from 
that  day  until  the  cooclusioD  of  tbe  proceed- 
lagt  in  Ibit  case.  On  February  10  an  Indict- 
meot  was  returned  Into  tbe  court  agaiost  A. 
C73 


P.  McDowell,  tbe  platatlff  In  error.  Upon 
Ibb  lodlclment  UcDowellwai tried  FebnuTT 
21  and  32,  and  a  verdict  of  goUty  returned.  A 
motion  for  a  new  trial  was  ovetruled  Febmar^ 
28.  Thereupon,  and  before  aentenee.  Ho- 
Dowell  made  a  motion  fn  arrest  of  fudnnent, 
on  the  ground  that  Ibe  lodlctmant  bad  been 
found,  and  the  aubeequent  proceeding*  had 
thereon,  at  what  was  an  unlawful  term  of 
court,  and  that  such  indtelment  and  aubae- 
quent  proceedings  were  coDsrquently  void. 
This  motion  wait  overruled  and  aentcoce  pro- 
nounced upon  the  verdict  The  maktog  of 
Ibe  motioQ  In  arrest  and  Us  disposition  aKwar 
In  tbe  record  In  a  bill  of  exceptions,  wblcb  re- 
fers to  the  iDdicimeol  as  fouiid  by  "Ibe  grand 
jury  impaneled  at  the  special  February  term  of 
said  *ccurt,  at  Qreenvlile.  at  tbe  dlstrict[59S 
ataresaid,"  and  the  statement  of  the  matter 
upon  which  the  motion  in  arrest  was  fouoded 
commcneesr  "At  Ibe  opening  of  tbe  special 
February  term,  1804.  of  >aUi  court.  Ii  at  belos 
Ibe  lerm  at  which  said  indieiment  was  found, 
but  Ibe  record  nowbere  discloses  the  calling  of 
anysptcial  term  as  sucb.  Upon  these  facta 
tbe  court  of  appeals  certified  these  questions: 
"  1.  Whether  pUlnliff  In  error  wasindlcled, 
convicted,  and  senteneed  at  a  lawful  term  of 
Ibe  district  court  for  Ibe  district  of  South 
Caiolins  and  Ilie  western  district  thereof,  sft- 
liog  at  GreeDville,  as  set  forth  In  this  certlfl- 

"  2.  Whether  the  question  as  to  the  ralidltf 
of  the  indictment  and  proceedings  against  plain- 
tiff in  error  was  open  to  considerallon  oa  the 
motion  in  arrest  of  Judgment?" 

Mr.  J.  AltbMie  Johnaoa  for  plaintiff  ia 


Hr.  Juilice  Brairer  delivered  the  opinion 
of  tbe  court: 

Tbe  contentions  of  counsel  for  plaintiff  Id 
_.Tor  are  thai  tbe  power  of  a  circuit  Judge  or 
justice  lo  call  one  district  Judge  from  bis  own 
into  another  dislrlcl  does  cot  extend  to  cases 
In  wblch  there  Is  a  vacancy  Id  tbe  olOce  of 
judge  ot  the  latter  disitlct;  that  the  order  ot 
tbe  circuit  judge  designating  and  appointlog 
Judge  Seymour  to  hold  tbe  February  term 
was  void;  iballhe  term  lapsed;  that,  no  apedal 
term  bavitig  been  called.  Judge  Brawlej  wm 
attempting  lo  bold  the  dlElrlet  court  at  a  time 
unsutborized  by  law,  and  that  therefore  M 
proceedings  before  him  were  wram  nan  Jit- 
din  and  void. 

This  obviously  presents  ■  mere  matter  ot 

aiDtory  construction,  for  the  power  of  Con- 
„jess  to  provide  that  one  district  Judn  may 
temporarily  discharge  tbe  dutiea  of  ibat  olBce 
in  another  district  cannot  be  doubted.  It  in- 
volves no  trespass  upon  the  execntlve  power 
of  appointment.  There  Is  no  conalltulloonl 
provision  reeirlctlog  tbe  autboHlvof  a  district 
judge  to  any  particular  territorial  limits.  Dl»- 
'-ct  courts  'are  solely  the  creallon  of  f509 

itute,  and  tbe  place  In  which  a  Judge  thereof 

ij  exercise  jurisdiction  is  subject  absolutely 

Ibe  control  of  Congreat- 
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Irict.  The  judlcliry  act  of  ITSB,  S  6  (I  8ut 
«l  L,  76),  limplj  provided  that  a  district  Judie. 
if  uoable  lo  alteod  at  Ibe  daj  appointed  for 
Ibe  hotdlDf;  of  an;  terra,  onlnilit,  b;  tiiawrtlten 
order,  cooiinue  It  to  anj  desi^ated  time,  and 
Ihal.  In  CBEe  of  a  vacaacy,  all  matlera  pending 
Id  llic  court  ahould  be  coolinued  aa  of  course 
uptll  Ibe  firat  regolar  term  aftei  tbe  filling  of 
Ibe  vacancy. 

Since  tben  tbeie  hai  been  repealed  Icglsla- 
lalion.  eacb  «arcesaive  alatute  aeeminjly  fo- 
leiidrd  10  make  larger  pTOviBloD  for  tbe  tegular 
and  coollnuedlrnnMCIiouof  tbebusineBsarilie 
diairict  court.  TLua.in  1860(SSut.  atL,44Q; 
Rev.  Stat  §  SHI),  an  act  naa  psased  providiog 
tbat  wben  any  dlsirici  judge  waa  prevented  by 
an;  disability  fromtaoldlngaD;  term,  aadtbit 
tact  waa  made  to  appear  by  the  ceniQcale  of 
the  clerk  under  tbe  teal  of  tbe  cnurt  to  tbe  cir- 
cuit judge,  sucb  Judge  might,  if  in  his  Jtidg- 
nent  the  public  iuteresta  bo  required,  designate 
and  appoint  the  jud^e  of  any  other  dUlrict  to 
tbe  circuit  to  bold  tucb  term  and  to  diacbHrge 
all  tbe  Judicial  dollcs  of  the  Judse  so  disabled 
during  such  dliisbtlity.  This,  it  will  be  no- 
^ced,  applied  only  in  case  of  diaabilily  on  the 
part  of  [lie  regular  dUirict  Judge.  Two  years 
Uiereafter  In  an  act  (10  Slat,  at  L.  rS;  carried 
into  Ifae  Kevieed  filatuies  as  ^  G92)  like  autlor- 
Ity  was  given  to  call  In  Ibe  judge  of  eome 
otber  diilrictwben,  as  shown  by  the  certificate 
of  the  clerk,  fromtbeaccumulHlionorurireocy 
of  buiiness  in  any  district  court  ibe  public  lo- 
teresti  bo  required.  Thiaatatutecontemplnied 
the  doubling  of  tbe  Judicial  force,  and  author- 
ized both  judges,  the  regular  and  the  appoltited 
judge,  to  act  separately  In  the  discharge  of  all 
duties.  Finally,  In  1871,  an  act  n-as  passed 
as  Biat.  at  L.  494;  Rev.  Stat.  §  S96)  wblcb 
Rada  as  follows: 

"It  shall  be  tbe  duty  of  every  circuit  ]udge, 
whenever  in  bis  judgment  the  public  interest  so 
nquires,  to  designate  and  appoint.  In  the  man- 
nerandwlth  thepowera  provided  id  aeclion  561, 
the  district  judge  of  any  judicial  dixtricl  wilbio 
OOO}  bia  circuit  "to  hold  a  district  or  circuit 
court  In  the  place  or  in  aid  of  any  other  district 
judge  within  tbe  same  circuit;  and  it  shall  be 
■he  duty  of  tbe  district  ludf:e,  so  designated 
and  appointed,  to  hold  lie  district  or  circuit 
[oouttj   as  aforesaid,  wltliout  any  other  com- 

raailon  thanhU  regularsalary  as  established 
law,  except  In  tbe  caae  provided  Id  the  next 

Tills  glvta  full  power  to  the  circuit  Judge  to 
sctnitboat  reference  to  any  certificate  frotn 
tbe  clerk,  whenever  In  hta  Judgment  tbe  pub- 
lic tntcrrsts  require.  It  Is  contended  thai  tbe 
words  "in  the  place  or  in  aid  of  limit  tbe 
power  of  designation  and  appoiotment  lo  those 
caaes  In  irhich  there  Is  an  existing  district 
Judge.  This  const  met  ion,  it  ia  claimed,  finds 
support  in  section  632,  Rev.  Stat.,  wblefa  in 
sutwiance  re  enacts  the  latter  part  of  section  6 
of  the  Judiciary  act  of  178S,  to  tbe  effect  tbat 
Id  case  of  a  vacancy  In  tbe  office  of  district 
judge  an  matters  pending  before  the  court 
aball  be  continued,  of  course,  until  the  next 
staled  term  after  the  appointment  and  qualifl- 
cation   -'  his  successor.     While  "in  aid  of' 


wrllf  cany  the  some  Implication.     Com.  v. 
l40  IT.  8. 


Sing.  8  Orav,  001,  They  may,  without  doing 
violence  to  language,  be  conatnied  to  mean 
I  hat  (be  desiflnaled  Judge  ia  to  take  lemporarilj 
the  place  which  Is  or  baa  been  filled  by  a  regu- 
lar judge. 

Bcclion  602  Ihrowsllllle  light  on  tbe  question. 
It  does  not  purport  to  abolifh  the  term.  The 
eiiatcnce  of  u  term  does  not  depend  on  tbe  fact 
tbat  any  business  is  transacted  thereat,  nor 
does  an?  general  order  of  continuance  of  itself 
close  the  term.  A.  simple  Ultistration  will 
demonstrate  this.  Suppose  at  the  commence- 
ment of  any  regular  term  u(  this  court  a  gen- 
eral order  should  be  entered  conilDuIng  all 
mailers  to  the  succeeding  term,  no  one  trould 
contend  that  such  an  order,  of  itself,  adjourned 
tbe  term  or  prevented  the  court  from  aajourn- 
Ing  from  day  to  day  until  sucb  time  as  It  saw 
at  lo  order  a  final  adjournment.  The  officers 
attending  after  Ibecontinuance  of  tbe  coaea  and 
until  the  6oal  order  of  adjournmcDl  would ud- 
queslionably  receive  their  per  dieirs  tor  at- 
tendance upon  a  term  of  the  court.  The 
declaration  that  tbe  process,  clc,  'shall  [OOl 
be  "continued,  of  course,"  mcana  simply  con- 
tinued without  any  special  order,  and  was 
obviously  designed  lo  prevent  Ibat  failure  of 
right  which  in  many  cases  might  otberwiso 
result  from  the  abeence  of  a  judge.  It  la 
familiar  tbat  process  is  often  made  returnable 
at  a  term,  and  notices  ate  given  of  applications 
tor  orders  at  a  term.  In  these  and  similar 
cases  rights  arc  created  which  may  depend  for 
their  continued  exisCcnca  upon  some  action  of 
tbe  court  at  the  term.  Clearly,  tbe  statute 
does  not  destroy  or  even  lemporartly  suspend 
Ibe  jurisdiction  of  tbe  regular  judee  when  ap- 
pointed over  matters  pending  in  bia  coarL 

But  whatever  doubts  may  exist,  whether  tbo 
order  of  designation  by  tbe  circidt  Judge  wu 
within  his  power,  there  la  another  considera- 
tion which  Is  decisive  of  this  case.  Judge  Sey- 
mour must  be  held  lo  have  t>een  a  Judge  d* 
facto,  if  not  a  judge  deivr*,  and  bia  actiona  as 
aucb.  so  far  as  they  affect  third  persons,  an 
not  open  to  question.  BaU  t.  Untied  Statu, 
140  tf.  S.  IIB.  126  [30:877.  883];  JVorton  v. 
Shtlbn  Ccujiiy.  116U.  S.  425^80;  178];  Bunttr 
V.  Ftrguton,  ISEao.  463-  Tbe  time  and  place 
of  a  regular  term  of  the  district  court  were 
fixed  by  law  at  Greenville,  on  the  first  Mon- 
day In  February.  JudgeSeymourwaaa  judira 
of  the  United  States  district  court,  having  all 
tbe  powers  attached  to  sucb  office.  He  ap- 
peared at  the  time  and  place  fixed  by  law  for 
tbe  regular  term,  and  actually  held  that  term. 
The  circuit  judge  bad,  generally  roeaklng.  the 
power  of  designating  tbe  judge  of  some  other 
district  to  do  the  work  of  the  district  Judge  la 
this  district.  The  order  of  designation  was 
regular  in  form,  and  there  was  nothing  on  its 
face  lo  saggest  that  there  was  any  vacancy  In 
the  office  of  district  judge  for  tbe  district  of 
South  Carolina,  Any  defect  In  tbe  order,  if 
defect  there  was.  Is  shown  only  by  matters 
(f^Aort  tbe  record.  While  tbiamay  not  be  con- 
clusive, it  strongly  sustains  the  contention  of 
tbe  government  that  Judge  Seymour  was, 
while  bolding  that  term,  at  least  a  Judge  d* 
facto.    Whatever  doubt  there  may  be  aa  to  tbe 
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QOl-flN  Bnpionim  Codrt  or  tbm  Vvttmd  Statu.  Ooi.  TmKM, 

60S]Twa1aT  on  fU  tan.  uid  tlie  rule  It  *wel]  ludvmvat  to  tbe  amonat  fnnew«rj  to  win  IMi 

Mltled  thst  where  there  li  ui  olBce  to  bt  BTled,  ««t  JurWIcMon,  od  writ  ot  error  brotwbt  br 

«Dd  one  ictiDg  under  color  of  Bnlhority  Alls  (he  «>8teiil«nt,  plaintui,  wbo  broucbt  no  witt  or  eN 

office  ind  disch»rge«  Its  dullei.  his  aclloni  tm  Vt^^"^  """^  ""^  ""^  ili»inl«d  (or  wmnt  at 

tboM  Of  »n  ofBcerae/aeto  and  binding  upon  the  .  Juri^Uw..  by  toiod  of.uoh  enor. 

public.     Otcoarte.ffbewBa]udgerf«/«cfc>,hls  *■    ^^lere  theJuUpnent  .cWnlljienaered  w«»fo» 

orders  of  the  coDllouaoee  of  the  term  from  d»y  ".f"",";,'  "i^P,,""^.'^^  ■"""  Jnrt^otlon,  n 

tod»y  notil  Pebniary  13,  when  the  r.gnl.r  ;;:i't  >X''uTX'-^"^' "itS^'"'' "■•■""'^ 

lodge  look  hiB  place  upon  ibe  benci,  vere   -    wi.™, .  ^™n.*.i^rf ».-•...     j..i.  . 

Sde^  which  c.^'nc.  be%esUoned    .nd  th.  \rro:  S^f Sf^SS^^^^.t  ^u'^STm 

term  wbb  kept  ali»e by  luch orders  until  Judge  to  wbether  ihei«  ww  DeffUseoM  or  doL  the  d^ 

Brsw ley  arrived.     Tbe  record  shows  tbitt  tbe  termlaatloD  or  the  matter  la  for  the  Jorr- 

Indictment  was  not  found  uMll  after  tbe  latt«r  t,    wbere  a  peranu  appruaobed  a  nllroad  cmw- 

vas  OD  the  bench.     Whether  the  grand  Jury  Ing.  drlrlns  Btonlr,  with  a   aafe  bone,  and 

was  Ib  fact  imnflneied  or  called  before  Judge  ttopped  and  looked  and  Ustooed  at  alow  place 

Brawley  took  bis  seat,  does  not  appe«r  from  wherea  train  could  be  aeen,  and  neither  aaw  nor 

the  record.      While  section  HI?,  tJ.  8.  Rev.  J""'  *■'?"''''».  •'"'  "toppefl  a^aln  aai  Iktened 

8la(.,  provides  that,  ordinarily,  JiirorsBball,  for  '""J'  ■"■  ""?  f"^'  '""S  ""  "^'«-  "^  "»<« 

this  difliiict.  be  drawn  at  a  preceding  term,  yet  fJ!^''™ -1^*1"?    i       k""'".  .  "^^■"^ '"'j 

.ucb  provision  does  not  conLt  with%be  po4r  °    ^.'^^^J^^L^u^  '^^^J^^^^l 

granted  in  seclioo  810  to  all  circuit  and  dia-  ourr^  and  Injured,  tbe  qu«rtlon  ofSaoontrtbii- 

tricl  courrs.   as  follows:  "And   either  of  the  torjnegUirenoelifor  thojury. 

said  courts  may  in  lerm  order  a  grand  Jury  to  rw      no  i 

be  summoned  at  such  time,  and  to  serve  such  ["o.  68.J 

«„^^™J  .,.ri     '                            '  J-  UnliedStalei  fur  ibe  aouthern  Dislrict  of 

'"?°i3' „  J"7; -  .1.  .   11 .1.     1     Otto  to  review  a  Judgment  in  fevtir  of  plain- 

™5™  i?W  I„K  S  ■    .  J^  ;    S  -  '   Complny  for  inJuHe.  received  b;  colllidon  ot 

orders  which   Judge  oeymour  made  besrlng    ,.    ,!_.i_„*.u  . _i.i.  .t    _  ti  i    i_ 

upon  this  case  are  fhe  dally  orders  of  continu-    ^h,Jb  she  w^  riS?nT  Iffl^™^ 
■nee  ofthe  court  and  [he  keeping  BlWe  of  the       lJ^A™™J^f„*i   fl'wS   b- 
lerm  from  February  8  to  February  13.  and       ***  •*"*  ***  '*""'•  **  *^*°-  ™ 
these  were  orders  msde  by  a  defaelo  Judge  of 

that   court,  and   are,  as   we  have   staled   not        Statement  by  Mr.  OM^JuttiM  FnUor: 

open  to  challenge.     The  fact  that  in  the  recital       This  was  an  action  brought  by  Emma  Grif- 

of  the  proceedingi  the  term  is  spoken  of  ss  a    H"" '"  ^^^  ""if'  o'  common  pleas  of  LlcWng 

special  lerm,  is  imtnalerial  In  tbe  face  of  Ibe    wuniy,  Ohio,  against  the  Baltimore  A  Ohio 

statement  that  the  regular  term  vras  opened  on    Railroad  Company,  to  recover  for  injuries  n- 

February  5  und  continued  from  daylodny  un-    oeived  on  August  1,  IBS^  by  Ibe  collision  of  ft 

til  after  the  proceeilinga   complained    of  had    Irain  of  IhatcompanywilhthevBhicleln  which 

taken  place.    Ii  follows  from  these  consider-    plaintiff  was  then  being  conveyed.    The  cause 

BtloDB  that  the  first  question  cerilfied  to  this    w**  removed  on  the  petition  of  the  company 

court  must  be  answered  in  the  afflrmatlve.     In    mlo  Ibe  circuit  court  of  the  United  SUtea  for 

view  of  this  answer  it  is  uunecessary  to  con-    Ihepoulherndistrict  of  Ohlo.wbereil  wasirled. 

■ider  the  second  question.  ""i  renulwd  in  'a  verdiotln  favorof  Ihe[e04 

Tht  eate  viitt   tAarefon  be  ntnt   ba/:k  to  the    plwitlS  for  five  Ihousaod  doUari.     A  motton 

court  ef  apptaU,  viilh  an  antaer  la  the  fint    (or  a  new  trial  was  made  and  overruled  tml 

aiuttion,aiabote»et  forth.  Judgment  entered  on  the  verdict,  with  intereat 

iddcd,  to  review  which  this  writ  ot  error  wa> 

— —  ioed  out.     The  charge  to  the  Jury  by  Sage,  J.. 

lod  his  opinion  on  the  motion  for  new  Itlal  are 

reported,  44  Fed.  Rep.  G74,  083. 

The  following  crrora  assigned  were  relied  oa 

»■  In   the  brief  for   plaintiff  in   error:     "Blith: 

EHMA  GRIFFITH.  The  said  court  erred  in  retusing  to  give  tbs 

Dlalh  charge  asked  by  the  plaintiff  In  error. 

<Se«  B.  a  Beporter's  ed.  flOMlL)  Seventh.    The  court  erred  in  refusing  to  give 

Fanynot  appMlinB-di$n,iMal  tftate-negli-    ibe  tenth  charge  asked  bribe  plainllCtln  error. 

ge^d-emtribut^  ^Kgenu,Utnfartht    Tenth      The  rourlYredinoverruling  the  mo- 

J„—  #    -T   n        I  rf  j,„Q  p[  [[jg  pijjntitt  in  error  for  a  new  tritL 

Eleventh.     Upon  the  whole  record.  Judgment 

1.   When  the  olromtooarttrnpniperlr  allowed  In-    ihould  have  been  rendered  in  said  cause  in  fa- 

tereat  aa  a  verdlot  and  therebr  Increaaed  the    'or  of  the  plaintiff  In  error  and  against  the  aa- 

Vvtm.-A»bHurt»aitaon1nOiennUtA&atttan-i     At  to  JvrOHellon  of  tlte  Untud  State*  BuprmM 

prtme  court  where  Fsdcml  vuertbm  arlsea.  »r  where  Court lo declare  ibjt« Inu  mid  aelneonfiel  wttlnlaU 
ore drauti In  tutttimt  Walutri,  tnatti.  or  Cunsttfu-  ConaMtutlon.IorBcIivdseruiDf  italscntirtiiuCodOM- 
Mon.an  note*  to  Uarlln  T.  Hunter,  t:  OTjUattbewi  >tniet(an  of  ilole  laus.— see  oola  to  Oommenrial 
V.  2ue,  ft  661:  and  WUllams  r.  Momi.  C:  BTL  '  Bank  ot  ClncinnaU  v.  BuokloEham.  12  UB. 

2»  1»D.S. 
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t  Id  error,  Initesd  of  ttn  JndgmeDt 
which  WW  rendered." 

Tli«  iDttractloiu  tbui  referred  to  were  u 
teOoMu:  "0.  ThelcsilmoDj  tnthlscsseahons 
that  tfae  pblatlfC  wasguillv  of  Deffligence  coo- 
trlbuUng  to  her  Injurj.  Such  being  the  fact, 
dte  U  not  ecKtled  lo  recover  aod  joat  verdict 
nnit  be  for  the  defendmit. 

"10.  It  wu  the  duty  of  the  plalnliS  to  atop 
hetore  driving  on  tbla  railroad  track  and  al- 
low the  tni<a  to  pasa  before  she  atlempied  to 
croaa,  and  If  *be  failed  ao  to  do  uid  waa  there- 
in hijnred  ahe  cannot  recover  In  thta  caae; 

MtuTt.  John  K.  Cowen  and  Bvjih  L. 
Bond,  Jr.,  for  plafnIlS  In  error: 

Before  the  plnintlff  can  recover  because  the 
aigoala  were  not  eItcd.  beinuEt  cause  It  to  ap- 
pear that  IbU  failure  of  duty  brought  about 
the  disaster;  for.  IF  hia  own  imprudence  was 
the  moving  cause,  be  cannot  maintain  bla  ac- 
tion, alihongb  tbe  company  may  not  have 
observed  the  proviaionKot  Ihealaiure. 

Cleetiand,  0.  C.  d  I.  H.Ca.  v.Sltiott.iS  Ohio 
Bt.  S46:  BaUimon  A  0.  R.  Co.  v.  Whitflcre.  35 
Ohio  8t.  687, 630:  Sehvylkilt  <£  D.  Ivip.  S  R.  Co. 
V.  Mvnton,  81  U.  3.  U  Wall,  448  (20:  872j; 
Plwaanii  t.  Fai>t.  86  U.  8,  23  Wall.  130  (29: 
782):  BehofiM  v.  Chieago,  M.  A  St.  P.  R.  Co. 
114  n.  8.  616  (3D:  224). 

The  fact  of  the  failure  to  itop  Immediately 
before  croitlnK  a  railroad  track  la  not  merely 
evidence  of  negligence  for  the  Jury,  but  negll- 
fence  P"'  ''•  *nd  a  question  tor  Ibe  rourt. 

North  Penniylvania  B.  Co.  v.  Hnltman.  46 
Pa.  60,  88  Am.  Dec.  483;  RAoadei  v.  Chitago 
A  a.  T.  B.  Ob.  tS8  Mich.  288;  Turner  v.  Ban- 
»aal  A  at.  J.  B.  Co.  74  Mo.  60S;  Gorton  v. 
Brit  S.  Co.  45  N.  Y.  660;  Delaaart,  L.  rf  IP.  R. 
Q>.  V.  Tofey,  38  N.  J.  L  62B;  f^yfhtrn  Pan. 
Co.  V.  Bdeu.  lOS  U.  S.  145  (S8:  391);  Schat- 
ftrt  V.  ahieago,  M.  <t  8t.  P.  B.  Co.  t&  Iowa, 
«S4. 

Ur.  BMnnel  H.  HaDt«r,  for  defendant  In 

Tbe  Jury  waa  well  warranted  in  finding  that 
DO  wamfng  wsi  given  of  the  approach  of  Ibe 
tnln,  although  it  was  going  to  and  over  tbe 
erosaing  at  M  feet  a  second. 

If  twomenof  equal  opportuoUlea  are  observ- 
ing a  train  and  one  aaya  be  beard  the  bell 
ring  and  ihe  other  that  be  did  not,  he  la  aa 
poeirfve  aa  tbe  olber. 

Sfott  T.  Pennnlvania  B.  Co.  80  N.Y.  S.  R. 
843;  PerHnt  v.  Buffalo.  S.  <£  P.  B.  Co.  83  N. 
Y.  e.  R.  41 :  Urbanell!  v.  CMaigo,  M.  &  St.  P. 
JL  Co.  47  Wis.  69;  Btckaith  v,  Neu  York  0.  * 
S.  II.R.C0  M  Hun,  446;  Menard  v.  Botton  S 
Jf.  R.  Go.  190  Ham.  886. 

If  Ibe  bell  had  been  rung,  aa  the  statute  re- 
quires, there  la  no  doubt  bat  Mrs.  GritUth 
voald  have  acted  upon  Ihe  warning  nod  would 
bave  been  aaved.    Tbls  waa  a  question  for  tbe 

Cierebmd,  C.  d  0.  R.  Co.  v.  Oraviford,  24 

Ohio  St  ess. 

If tromatrain  ofcarsapproacblngacroesiog 
•o  signal  ia  given,  ellher  by  ringing  the  bell  or 


aonoding  the  wblatle,  Uie  riefendant'a  rallnMd 
company  la  chargeable  with  negligence. 

Benmti:  v.  Hiiw  York  C.  R  &.  m  N.T. 
182;  O-Mara  v.  Hudion  Biter  A.  Cb.  88  H. 
Y.  44G,  9»  Am.  Dee.  61;  Gorton  v.  SritR.  Oo. 
45  N.  T.  662. 

igh  ,  In  all  cBsee,  tbat  the  ttat- 


Oyer  v.  BritB.Oo.tl  N.  T.  228. 

The  Jury  was  Juallfied  In  finding  that  oegU. 
gence  caused  tbe  Injury. 

Oontimnial  Imp.  Co.  ».  SUad.  OS  U.  B.  16» 
(34:  406);  Grand  Trunk  R.  Co.  v.  loet,  144  U. 
H.  40tMlS  (86:  48S-1HS]:  Jones  v.  Eaut  Tenne§- 
lee,  V.  d  0.  B.  Co.  128  D.  8.  445  (88: 479);  CM- 
cago,  M.  d  Bt.  P.  B.  Oo.  v.  LoteeU,  161  U.  B. 
209  (88: 181). 

Tbls  court  will  not  review  the  action  of  the 
trial  court  in  overruling  a  motion  for  a  new 
(rial.  Neitbcr  will  this  court  review  the  aclioa 
of  the  trial  court  in  refuslDK  to  direct  a  verdict 
(or  the  defendant,  if  there  be  any  evidence  to 
support  Ibe  plalniilTa  claim, 

Grand  Trunk  B.  Co.  v,  Walter,  IH  U.  & 
653  Appx.  (25:  877);  MetropoliUtn  R.  Oo.  v. 
Moore,  131  D.  8.  668-678  (80;  1083-1026). 

It  is  the  province  of  tbe  jury  to  pasa  apoa 
tbe  credibility  of  Ibe  witnesses  an<l  upon  tbe 
consideration  and  weight  which  will  be  given 
10  Ibe  testimony. 

Pooi  V.  CAieago,  M.  d  «.  P.  R.  Co.  66  Wia. 
238;  Bithmoni  &  D.  R.  Co.  V.  POieert.  149  U. 
S.  43  1.87:  648);  Grand  Trvttk  R.  Oo.  v.  /wa. 
144  a,  S,  408  (86:  48G);  BifJiardton  v.  Soiton, 
60  n.  B.  19  Bow.  S63  (16:  639);  Pmntylrania 
B.  Oo.  V.  Bora,  110  Pa.  226;  Oarxtr  v.  Detroit 
da.  PI.  Bead  Oo.  61  Mich.  684;  Beckunth  v. 
-Wcu  York  G.d  n.  R.RC0.U  Hon,  446,  125 
N.  Y.  769;  Sioux  City  d  P.  R.  Cto,  v,  Sbmt, 
84  U.S.  17  Wall.  657  (21:745);  Jan#».Jft»rt*- 
trn  G.  R.  Co.  128  U.  8.  SI  (88:  &BS);  Jonet  v. 
Eatt  Tenneuee.  V.  d  Q.  R.  Oo.  138  U.  S.  44S 
ai:  478);  Van  Bone  v.  BtiBweO  d  B.  Mia-  Oo. 
142  V.  8.  leS  [85: 961). 

Tbe  law  pteaumes  the  Injured  party  waa  to 
the  exercise  of  due  care.  The  burden  of 
proving  het  negligence  reals  upon  the  com- 
pany. 

WafhingUn  d  9.  R  Co.  v,  Oladmon,  83  U. 
a.  16  Wall.  407  (21:  114);  Baltimore  dO.R. 
Co.  V.  Whilacre.  35  Ohio  8t.  637;  Bayt  v.  Gal- 
Ingher.nFa.  140;  RoMnton  v.  ffary,  28  Ohio 
St.  241 ;  Street  R.  Co.  v.  XoltAeniut,  40  Ohio  SU 
876,  880. 

Mrs.  Orifflth  had  a  right  to  rely  upon  the 
company  to  eierciae  due  euro  in  all  respects, 
and  repeclally  lo  give  tbe  warning  leqaired  by 
statute.  Ana  If  she  acted  on  such  reliance, 
she  is  without  fault,  because  she  bad  a  right  to 
presume  tbe  company  would  not  be  negltttent. 

Mftk  v,  Penneyltania  Oo.  88  Obio  St.  883; 
Neaioa  v.  JVeM  York  0.  R.  Co.  39  N.  T.  888; 
Liddy  V.  8t.  Louit  R.  Oo.  40  Mo.  607;  Ung. 
lioffj.  MOuiaukee  &  P.  du  O.  B.  Oo.  10  Wla. 
616;  &ffan  T,  eighth  Aee.  R.  Oo.  16  H.  T. 


At  to  eontrlbueorv  negnaateci  fmpuled  nt^Uttncti  I     Am  to  can ^ . 

ntffmenee  of  partmt  or  cUBdor  hutband  or  drlDer:   raOroad  track,  tee 
MoxkoMon,— see  note  to  Dnlon  P,  B,  Co.  v.  fiolo-    Stead,  U:  iC 
tora.9knt. 

lU  c.  s. 


o  Continental  ImpL  Oo.  v. 


ovGoi>^Ic 


tjL-FBEu  CogRT  or  TEK  Uhitxd  Statu. 


Oct.  Tibh, 


1.60- 
Cb.  8 

Fed.Bep  780:Cbr™HT.  BurUnston.C.RA  IK. 
it  Ci>.88Iowt,lS0,I8  Am.  Rep.  22;  Jetier  v.  JV-sut 
Terk  A  H.  S.  Co.  Z  Kejes,  IM;  Bakfr  t.  ftn- 
dergait,  82  Oblo  St.  494,  30  Am.  Rep.  620; 
OUeeland.  0.  G.  A  I.  B.  Co.  v.  Sdmeider,  46 
Ohio  St.  678:  Contintntal  Imp.  Co.  v.  ^'(r^d, 
9B  U.  B.  1B3  ra4:  405);  Eenwitk  v.  Jftio  Fot* 
C.  B.  Cb.SaN.  T132;  Joni'tT.  £ifif  TenneMMe. 
r.aa.B.  Co.  leS  U.  S.  445(82:  479j:  Grand 
JVunt  R  Co.  T.  /M.  144  U.  8.  408  |38:  485j; 
Chieaffo.  M.  A  &.  P.  R.  Co.  r.  LouxU.  161  U. 
8.  209  {88:  181);  Dublin.  W.  A  W.  R.  Co.  v. 
£Ia((«rv,L.B.3App.  Cas.  IISS;  Marietta  A  C, 
B.  Co.  T.  Piektley,  U  OhloSl.  688;  Gaynor  », 
Wd  Caonv  AN.  a.  Co.  100  Mass.  208,  97  Am, 
Dec.  96:  Fnneh  r.  Taunton  Branch  It.  Co.  llfl 
Mase.  587;  6V<r(ff  r.  Nev  Fork.  X.  H.  A  H.  R. 
6b.  IISMbrs.  481;£ur/n'  t.  Mtliavket  A  St. 
P.  R.  Co.  28  Wis.  487;  Bower  v.  Chieigo,  M. 
A  St.  P.  B.  Co.  61  Wi».  467;  Detroit  A  M.  R. 
Co.  T.  Van  Btiinbuiy,  17  MIcb.  99. 

Mr.  C^irfJuttiaFnUvrdellretedthnopia- 
ton  of  Ihe  court; 

Tbe  TerdJct  was  returned  June  11,  aod  tbe 
mntioa  for  a  new  trial  was  overruled  sod  judr- 
Ineiit  entered  on  the  Terdlct  December  13. 
1890.  The  circuit  court  gave  Inleresl  on  tbe 
verdict  and  reodered  Judgment  tor  f5.154.I7 
and  coRla.  PlalntiS's  counsel  excepted  to  tbe 
stionance  of  inlcresl  snd  aUo  to  Ibe  refusal  of 
tbe  court  to  permit  a  remittitur.  Cooreding 
tbat  It  is  ocdioarilj  witbin  tbe  discretion  of  tbe 
court  below  In  permit  or  to  deny  a  rcmlilitur 
{Paeijlc  Poilal  T^eq.  VnUe  Co.  v.  (TConnor.  123 
U.  S.  894  [32:  488],  aod  cages  cited),  it  la  ar- 
gued bcre  that  interest  was  Dot  allowable  on 
verdicts  under  Ibe  local  law;  tbat  in  view  of 
KCtion  966  of  tbe  RcTlaed  Statutes.  Ibe  iudg 
ment  was  improperly  increased  by  the  mclu- 
■Inn  Iberenf  [Matue/ititetUi  Ben.  Auo.  t. 
J/i'/M.  187  U.  S.  689  [84:  834] ),  and  that  there- 
fore the  writ  of  error  shoula  be  dUinissed  for 
want  of  Jurisdiction.  But  if  the  circuit  court 
commilled  error  in  this  regard,  plalntiS  below 
brouglit  no  writ  of  error  to  correct  it,  and  tbe 
question  U  oot  open  to  eiaminstlon  on  this 
record.  As  the  Judgment  actually  rendered 
was  for  an  amount  wbich  gives  us  Jurisdiction, 
we  cannot  dismiss  tbe  writ  on  the  ground  that 
it  should  have  been  for  less. 

The  contention  of  plsiotlft  in  error  Is  tbat.  on 
llie  undisputed  evidence  In  the  case,  defendant 
Id  error  was  euilty  of  contributory  negligence 
Id  law.  and  inat  the  court  erred  In  refusing  to 
direct  a  verdict  accordingly. 

This  renders  itnecessary  tomakeabrief  ref- 
erence to  the  evidence. 

Tbe  plaintiff  was  riding  with  her  mother  In  a 
phaeton  buggy  from  their  home  In  the  country 
006]  to  Newark,  Oblo.  the  ■mother  driving. 
About  four  miles  louth  from  Newark  it  was 
oecessarj  to  cross  the  track  of  the  railroad  al 
ft  place  called  Locust  Qrove  Crossing,  and  it 
was  there  that  the  Injury  was  Inflicted.  The 
nllroad  ran  nearly  north  and  south  In  a  cut 
through  a  small  bill,  and  tbe  highway  crossed 


■outb  came  to  tbe  croaring  on  a  curve  of  four 
degrees  through  the  cut,  which  was  from 
fl3« 


twelve  lo  eighteen  feet  deep,  and  tbe  slope  of 
tbe  cut  was  about  forly-flve  degreca.  Hie 
bottomof  tbe  railroad  cut  was  flfteen  feet  wide, 
and  tbe  highway  as  it  came  dowa  to  the  track 
was  about  sixteen  Feet  wide,  tbougb  there  was 
some  conflict  of  evidence  in  regard  to  it.  The 
train  was  coming  from  the  south  and  the  buggy 
was  coming  from  tbe  west.  Tbe  fleld  on  l£e 
west  of  the  track  and  on  the  south  of  tbe  high- 
way fur  a  considerable  numl>er  of  feet  and  up 
to  the  crossing  was  covered  with  growing  corn 
over  ten  feet  high,  so  that  by  reason  of  the  cut 
and  the  corn  there  wasno  view  of  the  track  by 
a  person  comioK  from  the  west  on  tbe  highway 
until  be  got  down  into  the  railway  cut.  A 
stream  called  Hog  Run  flowed  westerly  under 
tbe  track  al  tbe  bridge  of  tlierailroad,  2,480  feet 
south  of  tbe  crasslng,  and,  after  making  k 
curve  northerly,  passed  under  a  county  bridge 
on  tbe  highway  in  question.  The  hlgbwar 
from  tbe  couDty  bridge  ran  easterly  uotiinboiit 
three  hundred  feet  from  the  crossing,  and 
thence  due  east  to  Ihe  crossing,  and  after  leav- 
ing tbat  bridge  wenthya  tow  place  from  which 
the  train  could  be  seen  comtog  from  tbe  south, 
uutll  it  ran  into  the  cut,  which  commenced 
about  sli  hundred  feel  south  of  tbe  crossing 
and  on  a  curve  to  it.  The  highway  proceed- 
ing towards  Ibecrosalttg,  passed  up  toe  hill  into 
the  cut.  and  then  there  wasno  view  of  tbe  rail- 
road whatever  to  Ihe  south  on  account  of  the 
blghnay  being  cut  down  and  tbe  growing  com 
on  that  side.  The  high  wny  was  graded  down, 
leaving  a  bank  on  both  sides,  thede^ccDt  being 
gradual,  and  theliighwaycut  deepening unlil  It 
reached  the  place  where  It  crossed  at  the  rail- 
rosd  level  at  the  bottom  of  tbe  cut.  Just  as  Ihe 
horse  aud  buggy  reached  the  westrall,  a  passen- 
ger train,  going  at  the  rale  of  forty  to  fortv  five 
miles  an  hour,  and  giving,  ss  alleged,  do  sfiTnalt 
'of  Its  approacb  to  tbe  crossing,  struck  [007 
the  horse  in  the  neck,  wrecked  the  bug^, 
knocked  the  plnintifT  about  forty  feet,  anil  in- 
flicted permanent  Injuries,  the  mother,  Just  be- 
fore the  stroke,  doine  all  she  could  to  pull  the 
horse  to  the  left,  across  the  bighwajr,  to  get  It 
out  of  the  way. 

It  seems  to  be  conceded,  and  properly,  tbat 
tbeliiry  were  Juslitled  In  flndlus  that  the  rail- 
road company  was  guilty  of  negligence.  The 
case  sUted  In  the  complaint  was  on  the  com- 
mon-law liability  of  defendant  for  failure  to 
give  signals,  but  the  siaiutes  of  Ohio  may  he 
referred  to  as  showing  what  constituted  negli- 
gence In  tbat  remrd.    And  tbey  provided: 

"  Sec.  8336.  Every  company  aball  have  at- 
tached to  each  locomotive  engine  passing  upon 
Ita  load  a  bell  of  the  ordinary  size  In  use  on 
such  engines,  and  a  steam  whistle;  Bud  tbe  en- 
gineer or  person  in  charge  of  an  engine  In  mo- 
tion, and  npproacliing  a  turnpike,  highway,  nr 
town  crossing,  upon  the  same  level  therewith, 
and  In  like  manner  when  the  road  crosses  any 
other  traveled  place,  by  bridge  or  otherwise, 
shall  sound  such  whistle  al  a  distance  of  at 
least  eighty  and  not  further  than  one  hundred 
rods  from  tbe  place  of  sucb  crossing:  and  ring 
such  bell  continuously  until  the  engine  patsea 
such  road  crossing:  but  the  provisions  of  thia 
section  shall  not  Interfere  with  tbe  proper  ob- 
servance of  any  ordinance  passed  by  any  citj 
or  Tillage  council  Trgululog  tbe  management 
of  railroad  locomotive*  and  iteam  wbistlee 
1»  U.  & 
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Bautdiobi  a  Obio  R  Oa  t.  GBtniTK. 


WT-(tlV 


OwmoD,  vftblD  tbe  Hmlli  of  aach  d^  or  tU- 
lage. 

"Sec  8887.  ETer;  enftlaeer  or  peraon  In 
cbmr^  of  any  aucb  eugiDc  «bo  fail*  to  comply 
vitb  tlie  proTlBloDBof  (lie  precedinc  tectloD 
■hall  bt  penoDally  liable  lo  a  pcDahy  of  ool 
kn  than  attj  nor  more  tban  ooe  bundred  do)- 
Un,  to  be  recomcd  by  dvtl  action,  at  the  lult 
of  tbe  atate,  in  tbe  coun  of  common  pleai  of 
■oy  county  wliereia  any  sucb  croesing  U;  anil 
the  company  In  whoae  employ  lueb  eogioKr 
or  pertOD  In  charge  of  an  eceiae  la,  aa  <tg1I 
ai  tbe  penon  blmself,  ahall  be  liable  la  dam- 
aftea  to  any  person  or  company  injured  in  per- 
aoQ  or  property  by  auch  ueelect  or  act  of  aucb 
CDglneeT  or  penon."    1  Obio  Rev.  Stat  OBO. 

There  waa  evidence  (bat  no  tiell  waa  rung, 
e08J  and  that  lbs  •eooine  vbtaUed,  If  at  all, 
at  the  railroad  bridge,  almoat  half  a  mile  from 


The  Jury  were  warranted  In  finding  that  no 
■otBdent  warning  waa  givm  of  the  approacb 
of  tbe  train,  wblcb  was  running  at  the  speed 
of  flfiy-etffbt  to  aixlyali  feet  ■  second,  and 
that  tbe  colllaion  was  cauaed  by  tbe  negligence 
ot  tboae  In  charge  of  tbe  train.  OlenAmd.  C. 
a  0.  R.  Oa.  T.  Orav^iml.  34  Ohio  St.  631,  IS 
Am.  Rep.  888. 

It  waa  held  Id  Oevelani,  0.  C.  A  L  R.  Co. 
T.  BOtott,  SS  Obio  8L  840,  that  the  omlsaion 
to  ring  the  bell  or  aound  the  wblatle  at  public 


notwilbatanding  such  omIaalOD,  by  the  exercise 
«r  ordinary  care,  have  avoided  the  arddenu 
And  Id  Pmntsliiania  Co.  t.  Rat/igeb.  83  Obio 
fit  M,  that  If  all  [be  material  fanta  touching 
Alleged  Diligence  of  the  plaiotlQ  be  undis- 
pateo,  or  tie  found  by  tbe  Jury,  and  admit  of 
no  nUonal  Inference  ont  tbit  of  negligence,  In 
«Dcb  caae  Uie  queadoo  of  contilbutor;  negll- 
geoce  becomea  a  matter  of  law  merely,  and  tbe 
-conrtabonldaocbargetbejury.  Butthesewere 
cases  In  wblcb  the  court  waa  of  opinion  that 
tbe  ontaloii  to  glre  the  ordinary  aignala  by 
bell  or  wbistle,  aa  In  Itself  It  did  not  absolve 
the  plalntlEt  from  the  necessity  of  eiercUlDK 
-ordinary  care,  did  not  furnish sufflcieotground 
for  recoTerr,  because  by  due  diligence  In  tbe 
use  of  ordinary  precautions  by  ibe  person  in- 
jured, tbe  coniequence  of  tbe  aefendant'a  neg- 


S.  m  [94:  408],  wblcb  waa  a  caae  of  colll- 
•ir)n  iMtween  a  train  ot  paasenger  cars  of  tbe 
plaintiff  in  error  and  tbe  wagon  of  tbe  defend- 
ant in  error,  Jtfr,  Juttioe  Bradley,  speaitinit  for 
the  court,  staled  tbe  duiiea  and  obligationa 
resting  upon  travelers  and  railroad  companies 
thus: 

"  If  a  railroad  crosses  a  common  road  on  tbe 
^amelevel,  those  traveling  on  either  havea  legal 
right  to  paaaover  tbe  point  of  crosKlog,  and  to 
require  due  care  on  tbe  putt  of  those  Iravetiog 
■on  the  other,  to  avoid  a  colllsfou.  Of  courpe, 
these  mutual  rights  have  respect  to  other  rela- 
4091  tire  rights  snbslstlog  'between  the  par- 
ties. From  tbe  character  and  momentum  of  a 
railroad  train,  and  tbe  reqalrements  of  public 
travel  br  means  tbereof,  it  canaot  be  expected 
that  it  usn  stop  and  give  precedence  to  an  ap 
proacbiDg  wagon  to  loake  the  crossing  first:  It 
(a  His  duty  of  the  wagon  to  wait  for  tbe  train. 
IW  D.  a.  D.  8.  Book  40. 


The  train  baa  the  preference  and  right  of  way 
But  it  is  bound  to  give  due  warning  of  lis  ap- 

K roach,  so  that  the  wagon  may  slop  and  allow 
to  pasa,  and  to  u»e  every  exertion  to  atop  If 
tbe  wagon  la  inevitably  in  the  way.  8ach 
warning  must  be  reasonaUe  and  timely.  But 
what  Is  reasonable  and  timely  warning  may  do- 
pend  on  many  drcumstances.  It  cannot  be 
such,  if  the  speed  of  tbe  train  be  w  great  as  to 
render  It  uoavailiog.  Tbe  exploainn  of  a  can- 
may  be  said  to  be  a  warning  of  tbecomlng 


tiell;  and  thla  caution  is  especially  applicable 
when  tbeir  sonnd  Is  obstructed  by  winds  and 
other  noises,  and  when  intervening  objecla  pre- 
vent those  who  ate  approaching  the  railroad 
from  seeing  a  coming  train.  In  such  cases,  if 
an  unslackened  speal  is  desirable,  watchmen 
should  be  atatloned  at  tbe  crossing. 

"  On  the  other  band,  those  who  are  cross- 
ing a  railroad  track  are  bound  to  exerclae  ordi- 
nary care  and  diligence  to  ascertain  whether  % 
train  is  appronching.  Tbey  have,  Indeed,  the 
greatest  incentives  to  caution,  for  tbeIr  Uvea 
are  In  imminent  danger  if  collision  happen; 
and  hence  It  will  not  be  presumed,  without  vrV 
deuce,  that  Aey  do  not  exercise  proper  care  in 
a  particular  case.  But  notnltbstanding  the 
hazard,  the  inflrmlty  of  the  buman  mind  in  or- 
dinary men  Is  such  that  tbey  often  do  manifest 
a  degree  of  negligence  and  temerity  entirely  In- 
consistent with  Ibe  care  and  prudence  which 
are  required  of  them,  such,  namely,  as  an  ordi- 
narily prudent  man  would  exercise  under 
the  drcumstances.  When  such  ia  tbe  ca'e, 
they  cannot   obtain    reparation  for  thdr  In- 

iurles,  even  though  tbe  railroad  company  b* 
n  fault.  .  .  . 

"For,  concedloK  that  the  railway  train  hat 
the  right  of  precedence  of  croaalng,  the  parties 
are  atiil  on  equal  terms  as  to  the  exeidse  of 
care  and  dilltrence  In  regard  to  their  relative 
■dutiea.  The  rtgbt  of  precedence  referred[6 1 0 
to  does  not  Impose  upon  the  wagon  the  whole 
duty  of  avddlng  a  colllaion.  It  Is  accom- 
psnied  with,  and  conditioned  upon,  the  duty 
of  the  train  to  give  due  and  timely  warning 
of  its  approach.  Tbe  duty  of  the  wagon  lo 
vleld  precedence  la  based  upon  this  condition. 
Both  parties  are  charged  with  tbe  matual 
duty  of  keeping  a  careful  lookout  for  danger, 
and  the  degree  of  diligence  lo  be  eierctsed  on 
either  side  u  such  aa  a  prudent  man  would  ex- 
ercise under  tbe  clrcunuiancea  of  the  case  in 
endeavoring  fairly  to  perform  bis  duty.  .  .  . 

"  Tbe  mistake  of  the  defendant'a  counsel 
consists  In  seeking  to  impose  oo  tbe  wagon  loo 
exclusively  the  duty  cf  avoiding  collision,  and 
to  relieve  the  train  too  entirely  from  responsi- 
bility in  tbe  mailer.  Railway  companies  can- 
not expect  this  immunity  so  long  as  tbeir 
tracks  cross  the  highways  of  the  country  upon 
the  same  level.  The  people  have  tbe  same 
right  tn  travel  on  tbe  ordinary  highways  aa 
tbe  reilrosd  companies  have  to  run  tiaina  on 
(he  railroads."  And  see  Dela^eaTt,  L.  A  W. 
R.  Oa.  V.  OontfTM.lSS  D.S.4B8, 473  [85: 318,215], 

Tested  by  these  principles,  we  tbink  tbe  dr> 
cult  court  did  not  err  in  leaving  the  case  to  tht 
Jury. 

877 
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nO-tU                           Supsnoi  CoiisT  ow  xmc  URmo  Statil  Cot.  Tksm, 

There  ins  evldeiice  lending  to  ihoir  thnt  court  acoonllnB  to  In  own  rlew  of  ibclaw  of 

thefle  nomen  were  drtrlug  bIowIj  and  wilb  a  ^^^  itste,  wbere  at  the  tlnie  of  thetr  purchras 

iafe  horse;  tbal  the  Irain  was  Beveral  minuies  "i^™  was  no  decision  ot  the  state  oourt  aaalnt 

behind  time;  and  tbat,  ai  they  approached  the  *?*  iaW&hj  of  the  Katute  auihoriiiliig  them,  and 

low  place  at  which  a  Iraio  could  be ieea  (f  one  "'"!' """  f*"  ^o ^t'led  course  ntiutadecWon 

were   there,  they  stopped  to   look  and  listen.  ."-^^'^'"^^TTZ^  ^^T^    -  .. 

but  neither  WW  nor  he^  anything;  that  afler  '■„^J^'°.'5'  ^T"?  "L"  T^T^,  "  T,""*^ 

jtoppjoe  the,  -U^rted    dri^9  slo^rlynp  the  S.-S'.r^r^^.r  S^n'SThl-'S'e'^ 

htllto   apointatlhe   lop  between  forty  and  i,iopaaMiaoorTK)™tepnrpo«,.,ithlnUi«»e«n. 

flfly  yards  from   the  track,  where  the  aiope  in^  ofaoooititunonal  provtolongJTlnrtlielegli. 

coiDmeDced,  and  there  they  stopped  again  and  latiira  power  u>  authorlie  auch  corporatlona  to 

lUtened,  but  heard  nothioe;   they  tb en  drove  asaeaa  and  ooUect  iHiealnr  corporate  purpoaes. 

■lowly  down   the  hill,  bota   lislenlng  all  the  B.  The  legislature  diht  declare  ■  township  to  be  a 

time,  without  talkiog,  and  heard  nothing;  aod  corporation  and  cooler  upon  It  appropriate  oor. 

that  Just  as  tbey  got  to  the  cut  and  the  horse  porate  powers  for  the  bensOt  of  lie  InhabltaoM, 

bad  his  feet  on  the  nearest  rail,  the  train  came      "■«"  '^  ''■"  no  express  srant  of  cor— 

wound  the  curve  and  the  coIJisioo  occurred.  ?"  '°^  V'f'^  ^  "°  restrloUon  of  U 

af  the  plainly  may  be  Inferred  from  circum-  townships  to  sub«rlbe  to  capital  stock  of  ndf 
stances,  and  the  dieporitioo  of  persona  to  take  ^j,  ^^^  ^^^  taice  to  pay  the  subscriptlcu  la 
aare  of  themselves  and   to  keep  out  of   diffl-  a  conitltullouai  and  vulM  act:  aod  the  township 
why  may  properly  be  tsken  Intoconsiderntioa  bonds  issued  thereunder.  If  luoompltancstliere- 
SllK  WaiAiTiglornt  O.  R.  Co.  T.*0ladm<m.^2  with,  or  In  the  bands  of  bona  tide  holders  for 
V.   S.  15  Wall.  101  [21;  lU]},  It  Is  Impossible  value,  consiitute  valid  lodebtednn of  tbetowD> 
to  bold  In  the  light  of  this  evidence,  as  matter  shipissuinr  them, 
ef  law,  that  the  conduct  ofplaintiff  was  such  ru.    aci  •, 
u  to  defeat  a  recovery.    The  rule  was  thus  *■     '  *     ■■ 
expounded   br  Mr.  Jiutiu  Lamar  In   Orand  Submitted  Dte.  3,  1894.   Dteidtd  Nov.  IS,  1895. 
Tntnk  B.  Co.  v.  Ik*,  144  U.  8.  408.  417  [88: 

48S,  489]:   "  There  U  do  fixed  standard  In  the  AN    A    CERTIFICATE   from    the  United 

law  bj  wbicb  a  court  ia  enabled  to  arbitrarily  u   Htates   Circuit  Court  of  Appeals  for  the 

•av  la  every  case  what  conduct  sball  be  coo-  Fourth  Circuit,  certifying  certatu  questions  to 

■Idered  reasonable  and  prudent,  and  what  shall  this  court  for  iustruclions,  in  an  action  brought 

constitute  ordinary  care  under  any  and  all  by   Qeorce    W.    Folsom    enlDst   Townanip 

rircamstances.      Tbe  terms    'ordinary    care,'  Ninely-fiii.  In  tbe  county  of  Abbeville,  Soutn 

'reasonable  prudence,'  and  such  like  terms,  as  Caroilua,  to  recover  the  amount  of  coupoiuat- 

applled  to  the  conduct  and  affairaof  men,  Lave  tached  lo  tnndsof  tbat  township  Issued  In  aid 

a  relative  significance,  and  caouolbe  arbltrar-  of  tbe  const  ruction  of  a  railroad,  and  locompd 

Hy  deflned.     What  may  be  deemed  ordinary  the  levy  of  a  lax  to  pay  such  coupons.     Finl 

care  1b  one  case  may,' under  different  sur-  q^tettion  antaered  intnt  negativo,  and  lie  no- 

roundiogs  aod  circumslances,  be  gross  neg II-  ond  and  third  in  the  afflrmatit». 

fence.  The  policy  of  tbe  law  bas  relegated  the  Bee  same  case  below, SO  Fed.  Rep.  67. 
etennlnatlon  of  sucb  queations  to  the  jury. 
under  proper  bislructioiu  from  tbe  court.    It  Statement  by  Mr.  Jvttiet  Ors^t 
ia  tbeir  provJDce  to  note  tbe  special  circum-  This  was  an  action  brought  In  tbe  circuit 
■iBQces   and  anrrouudlugs  of  each    partlcu-  court  of  tbe  United  States  lor  the  district  of 
lar  case,  and  then  say  wbetber  the  conduct  of  Boutb  Carolina,  by  George  W.  Folsom,  ag^nat 
tbe  parties  in  that  case  was  such  as  would  Township  Ninety-Six  In  tbe  county  of  Abbe- 
be  expected  of  reasocable.  prudent  men,  ud-  ville  and  state  of  Boulh   Carolina,  lo  recover 
der  a  similar  state  of  aflslrs.    When  a  ^veu  the  sum  of  (5.100,  tbe  amount  of  coupons  at- 
atate  of  facta  Is  auch  that  reasonable  men  may  tacbed  to  bonds  iuued  in  bebalf  of  that  town* 
fairly  differ  upon  tbe  question  aa  to  whether  ship  in  aid  of  the  construcUon  of  m  railroad, 
there  was  negligence  or  not,  the  detennlnation  and  to  compel  the  levy  of  a  tax  apoa  tbe  prop- 
of  tbe  matter  is  for  (be  Jury.    Itia  only  where  erty  lu  tbe  townsblp  to  par  these  coupoca, 
the   facts  are  sucb  that   all    reasonable  men  Tbe  complaint  contained  tbs  following  allege- 
must  draw  tbe  same  conclusion  from  them,  tions: 

tbat  the  question  of  uegUgenRe  is  ever  con-  That  tbe  plaintiff  was  a  dtlzen  of  tbe  atat* 

■idered  as  one  of  law  for  tbe  courta."  of  Tennessee;  tbat  tbe  defendant  waa  a  corpo- 

Jvdgmint  ajliTmed.  ration,  duly  chartered  under  and  br  Tirtue  of 

an  act  of  the  general  assembly  of  South  Car»> 

linn  of  December  28, 1882,  chartering  the  T«n> 

GEOSQE  W.  FOLSOM    PW.  (*n  Err..  "^^  company  by  the  name  of  the  QreenvlUe  ft 

t  Port  Royal  Railroad  Company,  and  of  an  act 

»rrtm-ManTT»wTWTr'rv-cTi- i„.fc./i .-„»  <>'  December   34,  1885,  amending  lie  charter, 

AhK.   IEJ'&  r  «^r  '  and  changing  lU.  name  to  the  Atlantic,  Green- 
Abbeville,  Slate  of  South  Carolina.  ^i,,^^  vfesiem  Railroad  Company;  and  that 
(Bee  8.  C.  Beporter'a  ed.  "Polsom  v.  Mlnety-SIx,"  Hie  defendant  waaa  clli«n  and  resident  of  the 

sii-flai.j  state  of  South  Carolina. 

■n  ,j,:     ..        ...     J                ,  "That  the  aaid  acts  authorised  and  empow- 

YahdUy  ofUMtfap  bondt-eorporaU  purpom  ^^  ([^^  countiefl  and  townahlpi  Intereated  In 

-poteer  efUgt»hture-8outh  CaroUnaitntuU.  ,j„  ronslrucllon  of  said  railroad  to  sabacribe  lo 

t  The  validity  Of  township  bonds  In  the  bands  of  Ibe  ca[^tal  (lock  Ihereof  and  to  issue  bonds  in 

a  bona  tide  purchaser  will  be  determined  hj  this  >id  theieof;  Mid  declared  the  boards  Of  county 

ff78  U*  V.  8. 
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commladoDen  of  the  several  couotiFs  to  be  Ibe . 

0 13] corpora te igen IB  of  ibelowDships'nlth- 
In  their  limits  or  uid  couDtiea,  rNpectireljiaDd 
aulborizcdandempoiTFred  said  boards,  res pec- 
tWely,  to  execute  and  issue  bosds  of  said 
townihipe  in  aid  of  said  lailrosd;  u  will  more 
fully  appear  by  reference  to  iaid  acts,  wbicb 
■rr  by  their  lennsdFClared  to  be  public  acts," 

That  Township  Ninety  BU  tsy  fn  Abbeville 
county,  in  the  state  Df  boutb  Carolina,  alone 
Ibe  line  of  said  Taliroad;  tbat.  Id  punuaoceof 
mid  acts,  an  election  was  duly  held  in  Ibe  said 
townabip.  and  resulted  in  favorof  aaubscrip- 
lion  to  sftid  railroad  company  to  tbe  amount  of 
$20.f)00:  and  that,  in  pursuance  of  said  acts, 
the  board  of  county  commiisionera  of  Abbe- 
ville county  on  March  33,  1886,  duly  executed 
and  Issued  bonds  of  the  tonnsbip,  numbered 
on  Ibeir  fat%.  and  aggregating  $20,800,  as  au- 
tborized  by  tboae  acts,  witb  interest  coupons 
attached  at  the  yearly  rale  of  seveu  per  cent, 
tbe  bonds  and  coupons  payable  at  the  First 
National  Bank  of  CbarWnn,  B.  C,  and  the 
bonds  coDtabltig  a  redtal  tbat  tbe  township 
bv  virtue  of  tbofe  acta  had  subscribed  for 
f20.800  of  the  common  stock  of  the  railroad 
CompaoT. 

That  the  plalolifl,  In  1884.  relying  upon  the 
recitals  contained  la  the  bonds,  and  upon  their 
beiug  legal  and  valid  obligations  of  tbe  town- 
ship, became  tbe  purchaser  of  certain  of  tbe 
bonds,  with  thecoupons attached,  and  waa now 
the  legal  owner  and  bolder  thereof. 

"That  at  tbe  time  of  the  Issue  of  said  bonds, 


and  coupons  issued  a«  abllgatlons  of  other 
towDsblpa  under  said  acta  and  similar  acts  en- 
acted In  1873  and  le79,  when  tbe  bonds  were 
also  issued,  were  regarded  and  treated  aa  valid 
securities  by  the  corporate  autborities  of  said 
township,  by  tbe  public,  tbe  legal  profession, 
and  by  the  legislative,  executive,  and  judicial 
departments  of  the  state  of  South  Carolina; 
and  that  they  circulated  freely  In  the  market, 
and  lar^  sums  of  money  were  luTesied  In 
them  by  citizens  of  South  Carolina,  as  well  as 
other  slates,  believing  them  to  be  valid  aitd 
valuable  aecurities." 

Tbat  by  an  act  of  the  general  asserablv  of 
Boutb  Carolina  of  December  19,  1887.  the'  va- 
614;Jlidlty  of  the  bonds  issued  under  "the 
formeracta  was  distinctly  recognized,  and  pro- 
vMoDwas  made  for  their  payment  in  the  same 
manner  at  provided  for  coupons  by  the  act  of 

Tbat  the  plaintiff  was  now  tbe  owner  and 
bolder  of  nnpidd  coupons  to  the  amount  of 
tS.lOOnponhlabonds;  and  that  the  defendant 
Bad  failed  and  refused  to  aasess  and  collect 
taxes,  or  to  place  money  In  tbe  First  Nsiloniil 
Bank  of  Charleston  for  tbe  payment  of  these 


coupons. 
Tbn  del 


B  defendant  demurred  to  the  complaint. 
Tbe  circuit  court  held  the  questions  raised  to 
be  controlled  by  tbe  case  of  Fl^s/d  v.  Perrin ,  80 
8.  C.  1,  9  L  R.  A.  342,  wbicb  the  clrcultcourt 
WH  bound  to  follow,  and  therefore  sustaltied 
the  demurrer,  and  ditmisaed  the  complaint. 
»  Fed.  Rep.  67. 

Tbe  plaintiff  took  the  case  by  writ  of  error 
to  the  circuit  court  of  appeals  for  tbe  fourth 
1(9  V.  S. 


circuit,  which,  desiring  tbe  Instructions  of  tbl* 
court  upon  certain  questions  or  propositions  of 
'~  ~i.  certified  them  lo  this  court  as  follows: 

'FirsL  Whether,  upon  tbe  averments  of  tlw 
complaint,  the  circuit  court  was  bound,  la 
passing  upon  this  case,  by  the  decision  of  the 
supreme  court  of  Boutb  Carolina  in  Ploj/d  v. 
PfTTin.  80  S.  C.  I,  a  L.  R.  A.  243. 

"Second.  Whether,  if  the  bonds  and  coupons 
In  question  were  issued,  put  in  circulation,  and 
came  to  the  hands  of  plaintiff  in  error  In  due 
course  of  trade,  for  valuable  consideration  and 
without  notice,  there  having  been  at  the  time 
no  decision  of  tbe  supreme  court  of  Booth 
Carolina  adverse  to  these  bonds,  or  Identical 
bonds  Issued  under  similar  statutes,  the  plain- 
tiff in  error  was  entitled  lo  recover  on  the  cou- 
pons mentioned  In  said  complaint. 

'-Third.  Whether  the  acta  of  December  23, 
1882.  and  of  December  24,  1881),  were  consti- 
tutional, and  Ibe  township  bonds  Issued  there- 
under. If  Id  compliance  with  the  acts,  or  In  the 
hands  of  bona  flde  holders,  for  value,  consti- 
tuted valid  indebtedness  of  the  township  Issuing 
the  same 

"Fourth.  Whether  the  act  of  December  19, 
1S87.  had  [he  effect  to  validate  the  bonds  and 
coupons  In  question,  and  make  them  binding 
upon  tbe  Township  of  Ninety-Six." 

Mtstrt.  John  K.  SUetda.  S.  J,  Basnet- 
worth.  L.  W.   Farter,  and  Jamel  T.  SAitldi, 

for  plaintiff  In  error: 

Aiding  the  coDstruction  of  a  railroad  was  a 
corporate  purpose  of  a  township,  tod  Ibe  boodi 
are  to  l^e  sustained. 

Piru  Otott  Ttep  t.  TaleoH,  BO  U.  8. 19  WaU. 
677  (32:  283);  Bureat  T.  SMgrnan,  107  U.  S. 
20  {27:859). 

It  la  only  In  case*  Involving  the  conatrudfOB 
of  tbe  Constitutions  and  statutes  of  tbe  states 
which  are  at  least  to  some  extent  peculiar  to 
those  slates  tbat  the  Federal  courts  feel  con- 
strained to  follow  the  courts  of  last  resort  of 
such  Slates. 

aiBift  V.  Tt/ton.  41  U.  8. 16  Pet.  19  {10:  871); 

The  fact  tbat  tbe  construction  of  a  state  stat- 
ute la  an  element  of  the  decision  In  such  caaea 
does  not  alter  the  rule. 

BuU  V.  Mwealitie,  7fi  U.  B.  8  WaU.  684  (19: 
494);  Andtrmn  r.  SanUx  Anna  Titp.  116  D.  8. 
362  [29:  630);  Oata  t.  Fint  Nat.  Bank,  100  U. 
S-  240  {23:  S88). 

The  Federal  courts  tre  courts  of  independ- 
ent Jurladictlon,  and  have  always  held  that  In 
Siestions  of  general  law  tbey  will  exercise 
eir  own  judgment,  and  tij  and  determine 
caiea  according  to  their  own  Tiewa  of  tba 
rights  of  tbe  parties. 

Oatett.  Firtt  Nat.  Bank,  100  U.  8.  246  (2S: 
588);  Sa\ft  v.  Tgtan.  41  D.  8.  16  Pet.  1-18  (10: 
865-8711;  Venice  v.  Ifvrdoek,  93  D.  B.  601  (38: 
58S);  OUott  V.  Fond  du  Lae  County  Btiprt.  88 
U.  8.  18  Wall.  699  (21:  886);  Nat  Tork  C. 
R.  Co.  1.  rjKkmed.  84  U.  8.  17  Wall.  888 
(21 :  639);  Michigan  0.  R.  Co.  v.  Jiyrick.  ]07  U. 
8.  109  (27:  827);  Pana  v,  BouUr,  107  U.  8. 
641  (37:  439);  Bnltimore  S  0.  H.  Co.  v.  Bavgh, 
149  U.  S.  872  (87:  775);  P-rw  Orore  Tv^.  r. 
Talcoll,  86  U.  8.  19  Wall.  677  (23;  2a8). 

When  there  was  no  judicial  ronslruclion  by 
the  atate  courts  of  the  particular  clause  ol  the 
27» 
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CoDitltDtkni  or  italnte  In  question,  when  Iha 
right*  ot  tbe  partiet  accrued  and  Iwcame 
vested,  ibe  Federal  courts  will  not  follow  sub- 
■equent  decisiODB  of  tbe  alate  court*  conatruing 
the  ume,  but  will  try  and  determlDC  lucb 
question*  accoTding  to  tbeir  own  judgment 
mnd  the  law  u  undenlood  and  adminUleied 
by  Ihem. 

Oirrefl  Qmnt)/  Supr:  v.  Anifft,  111  U.  8. 
509.  SeS  (S8;  S19):  Andenon  v.  Santa  Anna 
Tarn.  116  tJ.  8.  863  {29: 685);  Enca  Chutttg  t. 
Jfinth  Nat.  Bank,  147  U.  8.  91~l»  (87:  SS-OB). 

Tbe  Federal  court*  will  not  follow  the  de- 
cision* of  state  courts  construln);  tbeir  own 
Constitutions  and  stalutes.made  after  tbe  right* 
sought  to  be  rnfotced  accrued  and  rested, 
when  tbe;  are  In  conflict  with  Iheconatruclion 
placed  upon  the  same  in  the  state  befoTeandat 


968):  Oalpekt  t.  JDabumie,  «S  U.  B.  1  Wall  SOS 
(17:  SaS);  Tayler  T.  TptiianU.  105  U.  S.  80 
(26:  1011):  Havtmeiriir  t.  Itnea  Oountg  Snprt. 
70  U.  8.  8  Wall  SOB  (18:  41);  UTuled  Slata  y. 
Moon,  05  n.  8.  76S  (34:  B80);  United  Sfatti 
T.  Pugh,  BO  D.  8.  960  (86:  B2S);  F»a»e  t.  itot, 
SB  U.  &  IB  Bow.  0»e  (IS:  610). 

It  is  only  well-settled  and  consistent  ded- 
■iom  of  the  state  court*  that  the  Federal  courts 
will  follow;  and,  to  be  autborltaiive  and  con- 
trollioe  io  any  ca*e,  tbe  construction  placed 
upon  Qie  Mate  Conatltutlon  oi  atatnle  by  the 
courts  of  the  state  must  be  *ettled  and  fixed  lo 
a*  to  have  Incorporated  Itself  with  tbe  itatate 
and  become  a  rule  of  tbe  property. 

TAomptoa  t.  Perrine.  108  D.  8.  B17(»:  617); 
Ads  T.  Muteatine.  76  TJ.  8.  8  Wall.  688  ai: 
408):  /V>aMv.P<ak,SeU.B.  18 How.  008(16:590). 

When  the  bonds  and  coupons  to  question 
were  issued,  put  in  drcutalloo,  and  came  to 
the  hands  of  tbe  plaintiff  In  errorin  due  course 
of  trade,  for  raluable  consideration  and  with' 
out  notice,  tbere  having  been  at  that  time  no 
decision  of  the  supreme  court  of  Bouih  Caro- 
lina  adverse  to  these  bonds  or  Identical  bonds 
Issued  under  dmilar  statutes,  plalntilt  In  trror 
wa*  entitled  to  recover  on  tbe  coupons  men- 
tioned in  aald  complaint, 

Jonet  V.  Tappling,  19  C.  B.  N.  8.  836;  Btrn- 
dm  T.  tftxm,  18  8. 0.  S8S;  Sehvmpert  v.  Smith. 
18  8.  C.  838;  Bmd  DM  Ca»a.  19  8.  C.  989; 
Whalef  V.  QaiOard.  81  8.  C.  678-670. 

Tbe  statutes  conferred  upon  and  vested  Id 
tbe  Townsbip  of  Nlnety-81x  a  welldeQned  cor- 
porate purpose— that  of  aiding  in  the  construc- 
tion of  a  railroad. 

1  Des^,  Taxn.  484;  Livinqiton  Oovntg  v. 
DaHinpton,  101  U.  8.  418  i20:  1018):  Weight- 
man  V.  Oark.  108  C.  B.  366  (36:  893);  Taj/I^ 
T.  TAofflcson.  42  HI.  8;  Ghieago,  D.  cE  7.  R. 
Co.  V.  8mith,  63  111  368,  14  Am.  Rep.  00: 
United  StaUt  v.  Kii^,  74  U.  8.  7  Wall.  482 


134  C.  8.  363  (81:  806);  Attorney  General  V. 
Bank  ef  Cape  Fear,  6  Ired.  &q.  71;  Cooley, 
Const.  Llm.  81. 

The  purpose  conferred  upon  tbe  townsbip — 
tbNt  ot  aiding  the  construction  of  railrosdB — Is 
a  well  recognised  and  valid  corporate  purpose 
of  towDsbips. 

State  V.  Chetter  <£  L.  Xamw  Qage  R.  Go. 
188.C.3B0;  ffcjdv./Vmn.aOS.C.  1.  8L.R.A. 
S80 


343;  Stale  t.  WMtetidf,  80  S.  C.  584,  8  L.  a  A, 
777;  Barter  Tiep.  v.  ErrnoeAan,  im  U.  8.  601 
(26;  411);  Andrrton  v.  Santa  Anna  Tvp.  119 
D.  8.  863  (30:  685):  St-  Joerph  Tup.  v.  Begin, 
88  U.  8.  16  Well.  6B3  (31: 1137):  OleoU  v.  Jbnrf 
At  Lae  County  Supn.  88  U.  8.  16  Wall  «>1 

?1;  887);  2Hidu>l  v.  NaihHll*.  9  Humph.  309; 
Dill.  Mun.  Oirp.  g  168. 
Mr.  WillUm  C.  Millar,  for  defendant  In 

The  question  raised  in  these  cases  involve* 
tbe  meaning  of  ''township"  as  used  In   Um 
Ooniiitutton  of  South  Carolina,  the  corporate 
purpoee  of  the  townsbip  under  that  Constitu- 
tion, and  Ibe  constitutional  restrictions  upon 
tbe  power  of  the  legislature  of  South  (^aroltiia 
to  vest  la  sucb  township  tbe  right  of  taxation, 
Tbe  decisions  of  the  state  supreme  court  art 
>t  based  upon  general  principles  of  law  piv- 
ning  ail  commercial  paper  and  applicable 
alike  to  all  tbe  stales. 

Claiborne  Count]/ v.  BrookM,  lit  U.  8.  410 
(38:  474);  Norlon  v.  SAMg  County,  118  0.  & 
426  (80:  ITS);  Oormley  v.  Clark,  IM  U.  8.  848 
[83:  918). 

The  doctrine  of  estoppel  Is  not  applicable 

here.    The  Invslldity  of  tbe  bonds  does  not 

arise  from  any  failure  In  tbe  performance  of 

conditions  precedent,  and  it  is  not  disputed  that 

all  such  conditions  were  performed, 

Tbe  an  constitution  nitty  of  tbe  twnds  ha* 

>t  been  adjudged  upon  any  question  of  fMt 

uut  which  the  plaintiff  may  hare  been  igno- 

Dt.  but  it  rest*  upon  a  matter  of  law  which 

la  preaumed  to  have  been  known  to  tbe  plaintiff 

and  all  others. 

CMonw  V.  Aiou,  03  U.  8. 484(33: 679);  ZKmis 
Covnty  r.  Fteid.  Ill  U.  8.  03  (38:  363);  tota 
Oaunty  Oomrt.  v.  GraAam,  ISO  U.  8.  080 
(83:  1067). 

It  baa  been  earnestly  contended  by  the  ap- 
pellant In  the  argument  before  the  lower 
courts,  that  hi*  bonds  were  purcbaaed  before 
the  dedeioD  in  Floyd  v.  Arrt'n,  SO  8.  C.  1, 1 
li.R.  A.  313,  or  any  other  advene  deciitonwat 
announced,  and  that  for  this  reason  it  will  not 
control  thta  court.  Tbe  second  question  pny 
poaed  by  the  circuit  court  of  apprals  baa  beao 
framed  in  response  to  this  contention. 

It  Is  respectfully  ■ubmitted  that  In  no  case 
which  appellant  has  been  able  lo  dte  baa  tbli 
fact  alone  determined  the  Federal  conrta  te 
following  or  disregarding  tbe  state  dedriotti. 
Snoie  County  v.  IfintA  Tfat.  Bank.  147  U,  & 
91  (37:  03):  Out  County  v.  Johniton.  06  U.  & 
860  (34:  416);  Daviem  County  v.  Buideioper,  08 
U.  8.  98  (36;  113);  DovgUu*  v.  Pike  County,  101 
U.  8,  677  l35:  968);  CarrM  Otntniy  Sum.  T. 
Smith.  Ill  a.  a  560  (28:  617):  litnngthm 
Covnty  V.  DaHington.  101  U.  8. 418  (36:  1017). 
The  corporation  known  as  the  "Townab^ 
of  Ninetj-Bix"  is  not  a  township  within  Uw 


divialon  ot  the  stateas  that  under  the  Constito- 
tlon  il  may  be  vesied  with  the  power  to  tax. 

Barton  County  v.  Walter.  47  Ho.  180;  Maurf 
County  V.  T.ttru  County,  1  Swan.  286;  Lamwib 
Count!/  Cotnn.  v.  Albany  County  Oomrt.  03  U. 
B.  307(33:552);  16  Am.&Eag.  Enc.Law,  9BB, 
cillng  a  long  lilt  of  authorities. 

Tbe  Constllutlon  explicitly  enumerale*  tha 

corporate  bodies  which  may  be  vested  with  this 
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power,  ilz:  counties,  tcbool  diBlrtcts,  ciliea, 
towns,  and  Tillages.  If  the  corporalion  under 
eoDilderitioa  U  not  one  o(  llieee.  It  caonot  be 

Kb*  Gnnt  Tap.  »,  TaleoU,  86  U.  B,  19 
Wall  STT  &2:  "SSSj. 

Mr,  JutUet  Qxmr  delivered  tbe  opinion  of 
die  court: 

Bj  tlie  ConstltuItoQ  of  South  CBrolins  of 
1988,  art.  S,  g  8,  "the  corporate  autborltiea 
of  counties,  townships,  acbool  dlatrlcis,  cUles. 
towns,  and  Tfllaees  may  be  Tested  wllh  power 
to  aneta  and  collect  taiei  for  corporate  pur- 
poMS."    a  Cbarters  A  Coestitutloas,  1669. 

Tbe  sltiutiOD  arising  out  of  tbe  subseouenl 
■da  of  tbe  le^latnre  and  declstoDs  of  tbe 
eonrts  of  the  state,  with  lerard  to  bonds  like 
tboae  now  In  qaestlon,  will  be  best  understood 
by  statlnfc  these  acts  and  decisions  In  chrono- 
logical order. 

By  the  act  of  September  !6,  1868,  eotliled 
"An  Act  lo  Organize  Tonnshlps,  and  lo  DeSne 
Tbelr  Powers  and  Prlrileirea,"  the  inbebllanli 
of  ererj  townsblp  were  declared  to  tw  a  body 

KUilc  and  corporate,  with  power  to  ane  and 
sued,  to  hold  and  conve;  real  and  personal 
MUte,  to  make  eontiacts,  to  bold  meetings,  to 
•lact  town  officers,  to  vote  money  for  schools, 
borial  grounds,  highways  and  bridpca,  and  lo 
lay  taxes  for  (be  purpose  of  keeping  highways 
and  bridjcea  in  repair;  the  Hoes  of  tbe  loccn- 


yeirs  forever;  and  the  act  was  lo  take  effect, 
as  to  each  township,  on  tbe  completion  of  tbe 
duties  assigned  to  county  comtnlasloneis  iiDdcr 
at  II,  13,  of  another  act  of  tbe  same  dale,  by 
wolch  tbe  couDly  commissioners  were  directed 
to  divide  the  counties  into  townships,  lo  es- 
tablish their  boundaries,  and  to  designate  the 
name  of  each,  and  tbe  time  and  place  of  hold- 
log  its  first  meeting.  14  B-  C.  Stat.  pp.  128, 
14S-iei. 

By  the  act  of  January  10, 1870,  the  township 
art  of  1808  was  repealed,  "except  that  portion 
of  tbe  same  fixing  the  numtwr,  names  and 
boundaries  of  the  respective  townsbtps  of  tbe 
lespfctlve  counties."  H  8.  0.  Slat.  p.  Bia 
620]  *Tbe  act  of  December  29.  1S82.  char- 
tering Ibe  Greenville  &,  Port  Royal  Railroad 
Company,  as  amended  by  Ibe  act  of  December 
S4,1830(botb  of  wbicb  were  declared  to  be  pub- 
lic acta),  contained  (he  following  provisions: 

"Bee.  6.  That,  in  addition  to  the  provisions 
contained  In  tbe  preceding  section  for  private 
lubscription.  It  shall  ana  may  be  lawful  for 
aoydty,  town,  county,  or  township,  interested 
In  the  coDstruction  of  said  road,  to  subscribe 
to  Its  capital  Block  such  sum  as  a  mnJoHly  of 
tbelr  voiera,  voting  at  an  election  held  for  that 
porpose,  may  authorize  Ibe  county  commis- 
sioners or  proper  authorities  of  such  city,  town. 
county,  or  township  to  subecrtlw,  wblcb  sub- 
■criptlou  shall  be  made  in  seven  per  cent 
eonpon  bonds  payable  In  sucb  Instalments  as 
tbe  county  commissioners  or  proper  autbori- 
tim  of  sucb  city,  town,  county,  or  township 
may  determine,  and  to  be  received  by  said 
company  at  par;  aald  Iwnds  to  be  made  pay- 
able Id  sixteen,  twenty,  twenly-tour  and 
twenty  eight  years  after  tbe  date  thereof  and 
to  be  of  the  deuomluBtioQ  of  one  bundled  dol- 
»9  V.  S. 


Ibis,  Ave  hundred  dollars  and  one  (honaand 
dollars:  Provided  tbat  a  sufficient  sutn  realfced 
from  sucb  bonds  shall  be  retained  to  complete 
the  grading  through  the  county  or  township  in 
which  it  Is  subscribed:  Provided  tbat  no  eleo- 
lion  iball  be  held  in  any  of  the  towna,  cities 
or  townships  Id  said  counties  unless  one  halt 
of  tbe  OKUers  of  real  eslale  situate  and  llvios 
In  sucb  ton-n,  city  or  township  shall  first  pelT- 
tion  for  an  election  on  Ibe  subject  of  sulacrll>< 
ing  to  tbe  capital  stock,  as  hereinbefore  pro- 
vided; and  no  subscription  shall  be  made  1^ 
any  of  the  towns,  cities  or  townships  until  Ibo 
conilillons  of  this  proviso  shall  have  been  com- 
piled with." 

"Sec.  9.  Tbat,  for  Ibe  payment  of  tbe  in- 
terest on  such  bonds  as  may  be  issued  by  said 
counties,  cities,  towns  or  lonn^hips,  the  county 
auditor  orother  officer  dlscliarf^ngFuch duties, 
or  tbe  city  or  town  treasurer,  as  the  case  may 
be,  shall  be  auihorlced  and  required  lo  asKesa 
annually  upon  the  property  of  said  city,  town, 
county  or  township  such  per  cent  as  may 
be  necessary  to  pay  such  interest  of  said  sum 
of  money  subscribed,  which  shall  be  known 
and  described  In  Ibe  tax  book  as  said  railroad 
tax.  wbicb  shall  be  collected  by  the  treasurer 
•underthesameregul»tionaas8reprovid-[0ai 
ed  by  law  for  tbe  collectioD  of  taxes  In  any  nf 
tbe  counties,  dtles,  towns  or  townships  so  sub- 
scribing, and  which  shall  be  paid  over  by  tbe 
said  treasurer  to  the  holders  of  said  bon^  aa 
the  Interest  shall  come  due,  on  prescnlatioD  of 
Ibe  coupons,  which  said  coupons  shall  be  re- 
ported to  Ihe  county  commissioners  by  said 
treasurer  or  tbe  council  of  any  dty  or  town 
where  there  are  coupons  from  tbe  bonds  of 
such  dty  or  town,  and  all  sucb  coupons  shall 
be  canceled  by  tbe  county  treasurer  aa  soon  aa 
they  are  paid  by  them. 

"Tbat,  for  (he  purposes  of  this  act,  all  tbe 
counties  and  lownsblps  In  said  counties,  aloos 
tbe  line  of  said  railroad,  or  which  are  inlerealea 
in  tbe  construction  as  herein  provided  fur, 
shall  be.  and  tbey  are  hereby  declared  to  be, 
bodies  politic  and  corporate  and  vested 
with  the  necessary  powers  to  carry  out  the 
provisions  of  this  act;  and  shall  have  all  tbe 
rights  and  be  subject  to  all  tbe  liabilities  io  re- 
spect to  any  rights  or  causes  of  action  growing 

'  of  tbe  provisions  of  this  act. 

The  county  commissioners  of  Ihe  respective 

titles  are  declared  lo  betbecorporateagenia 

of  the  counties  or  towushipa  so  incorporated 

and  situate  within  Ihe  llmila  of  said  counties." 

19  a  C.  Stat.  pp.  289-341. 

The  power  of  tbe  legislature,  under  the  Con- 
stitution of  the  state,  to  authorize  lownshlpa  to 
subscribe  for  stock,  and  to  direct  tbe  Issue  of 
bonds  in  aid  of  tbe  conetructlon  of  railroada, 
appears  to  have  been  assumed  as  undoubted, 
by  tbe  supreme  court  of  tbe  slate,  April  IS, 
1886,  in  GlmmbU«  v.  Tri»le,  S8  S.  C.  70;  and 
July  14,  188tt,  in  Carolina.  0.  O.  A  C.  R.  Co. 
V.  TrObU.  26  S.  C.  960.  B66. 

By  tbe  act  of  Decemtier  10, 1B87,  Ihe  amend- 
ing act  of  1886  waa  further  amended  by  adding 
a  section  providing  "that,  within  ten 'yean  of 
tbe  time  when  tbe  bonds  which  mayoe  aub- 
Bcribed  lo  the  capital  stock  oF  said  corporation 
shall  fall  due,  Ibe  money  to  pay  tbe  same  shall 
be  raised  by  Isxaiion  lo  the  same  manner,  and 
paid  ont  by  tbe  county  treaaurer,  aa  provided 
ttt 
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bondi."  19  S.  C.  SUt!  p.  93t.  The  pHocipal, 
If  Dot  the  odI]'.  object  of  this  act  would  Kem 
822]  Ui  bftve  *beeo  to  exteod  to  tbe  principal 
■nnu  of  the  booda  Ibe  proTlsion  of  the  earlier 
■tktute  Butborizlng  the  BttemmeDt  and  coIJec- 
tton  of  taxei  "foT  the  payment  o(  the  inleieat 
on  aald  booda." 

On  November  BO.  1888.  an  action  b;  taipaj- 
«n  in  Towntblp  Nfnely-3ix  to  recover  batk 
tazei  paid  br  tliem,  under  protest,  to  meet  Ibe 
Intereat  on  bonda  Istucd  b;  ilie  couDtvconi' 
Bilaalonera  In  bebalf  of  tbe  towD!iblp  unoer  Ibe 
kcti  of  1883  and  1866,  waa  suBtaioed  by  tbe 
preme  court  of  Bouth  Carolina,  by  concinriog 
opinlona  of  Cbiet  Justice  Simpson  sad  Justice 
lIclTer,  npon  the  ground  that  by  the  act  of 
1870  repealing  the  act  of  1U08  townabipa  were 
left  aa  mere  territorial  dirlaions,  wiib  no  cor- 
porate powera.  priTilegea  or  purpoees;  that,  aa 
DO  dutj  waa  imposed  on  Uwm,  or  right  given 
tbem,  by  tbe  acu  of  1882  and  ISSfi,  except  to 
■abcribe  to  slock  in  tbls  particular  niilroaaaDd 
to  aaaeaa  tazea  to  pay  Ibe  aubacriplioo,  tbey 
were  without  any  corporate  purpose,  sod 
tberefore  those  acts,  aa  applied  to  them,  were 
Id  Tiolallon  of  the  proyision  of  the  Coostilu- 
Hon.  Floifd  T.  Ptrrin.  80  S.  C.  1,  :8  L.  R.  A. 
S42;  WMUtUa  v.  Ntdy.  SO  B.  C.  81. 

Justice  HcQowandlnented  upon  the  groanda 
that  the  township  "was  certainly  a  corporation 
from  tbe  adoption  of  the  ConatitutJon  (1806) 
nntU  1870,  when  Ita  corporate  powera  were 
withdrawn  by  the  legislalure,  leaving  the  ter- 
ritorial dlTfaiou,  with  its  lines,  boundaries,  and 
Dame  already  flzed,  like  a  llfeleea  body,  ready, 
however,  to  have  tbe  new  life  of  a  corporation 
breathed  Into  it;"  tbat  "no  other  power  but 
tbe  legislature  could  give  it  that  new  llfei"  tbat 
In  1^  tbe  legislature  passed  the  act  chartering 
the  railroad,  in  which  it  declared,  for  the  pnr- 
poK*  of  tbu  act,  the  connties  and  townanipa 
sloiig  the  line  of  the  load  (of  which  this  waa 
otte)  to  be  oorporatlona,  with  Ibe  necessary 
powers  to  carrv  out  the  provialooB  of  the  ac^ 
and  with  the  lighti  and  liabilities  in  respect  to 
mny  causes  of  action  growing  out  of  its  provl- 
alons;  that  "it  may  be  thought  by  »ome  to  be 
rather  a  meagre  corporation — scant  In  powers, 
anlborities  and  offlcials  aa  each;  but  It  must 
Dot  be  overlooked  that  the  legislaltire,  which 
cmtiedlt.hadtheundoubted  riKh'toglveltauch 
623]  shape  and  form  aa  it  thought  'proper — 
With  a  alngle power  or  a  doEen;  and  that  tlie 
power  to  aid  in  building  a  railroad,  when  given 
Sy  act  of  the  legislature  to  a  township  corpo- 
nlfon,  whether  a  corporation  already  existing 
or  one  created  bj  tbe  same  act,  was  a  corporate 
purpose,  thai  is  to  say,  a  purpose  beneS  ting  the 
corporation.    80  8.  0.  M-80,  9  L.  R.  A.  249- 


Oo  December  2B,  IBS3.  an  act  entitled  "An 
Act  to  Provide  for  tbe  Payment  of  Township 
Bonds  Isaiied  in  Aid  of  Kailtoada  in  TbisState," 
waa  passed,  totakelmmediaieeffect,  beginning 
aa   follows:  "Whereas  certain    towosbips  in 


lepurposeofiwyliig  bonds  issued  by  lliem 
111  aid  of  certain  ra'tlroada;  and  whereas,  by 


reason  of  0  defect  In  (lie  oc's  autborizlnr  the 
JMue  of  snid  bonds.  Ihey  have  been  declared 


peoi 
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iple  of  said  towosbips,"   it  waa  enacted  aa 


Sec,  1. 

its  of  any  townsbip  In  ttiis  state,  in 
aid  of  any  railroad,  by  vote  of  the  inbahilanta 
of  said  towDsbip,  are  hereby  declared  to  be 
debia  of  said  township  reapectivelv  bavlng  au- 
thorized ibe  use  of  the  same.  Aod  tbe  interest 
snd  principal  thereof  shall  be  paid,  accord- 
ing lo  the  lerms  of  said  bonda  or  debt,  by  the 
assessment,  levying  and  collection  ol  an  annual 
(ax  upon  the  taxable  property  in  said  town- 
ships, so  far  as  may  be  necessary.  In  like  tnao- 
ner  and  by  the  same  county  offlcials  as  the  tax 
levied  for  county  bonds  in  aid  of  railroads  ia 
asaeased,  levied  and  collected.  Said  tax  to  be 
known  and  styled  In  the  tax  books  aa  the  town- 
ship railroad  tax,  aod  when  collected  shall  be 
Cald  over  by  tbe  treasurer  of  the  county  to  Uw 
olders  of  said  bonds  as  the  interest  thereon 
may  become  due,  find  according  to  tbe  terma 
thereof.  All  dividends  received  bv  or  forsald 
townships,  on  atock  in  railroad  compaoies 
which  have  been  aided  by  the  said  town^ip 
bonds  or  debt,  shall  be  applied  by  tbe  county 
commisslooeraot  the  county  in  whtcb  said  town- 
ablps  *are  respectively  situated,  primarily  1024 
to  wards  I  he  pay  men  tor  retirement  of  said  tionda 
or  debt,  and  the  aurplui  shall  be  expended  in 
tbe  improvement  of  the  bighwaya  within  the 
lerritorial  limits  of  said  township." 

Bee.  2.  "No  tax  shall  he  levied  under  tbe 
provisions  of  thiaacttopay  tbeiat«rest  on  any 
township  bonds,  until  the  railroad  in  aid  of 
which  they  were  subscribed  shall  be  completed 
Ihroogb  such  lownihlp  and  accepted  by  the 
railroad  eommlssloDen."    20  B.  C.  Stat.  p.  13. 

Thb  statute  ii  not  mentioned  in  the  quea- 
tiona  certifled,  and,  aa  It  is  not  alleged  or  aug- 
gesled  tbat  the  railroad  has  been  completed 
through  this  township,  baa  no  direct  applica- 
tion to  tbls  case.  We  refer  to  It  only  as  part 
of  Ibe  history  of  legislation  and  decision  in  the 

ale  upon  the  subject. 

On  April  IG,  1881),  the  supreme  court  of 
Soulb  Carolina  held  tbat,  since,  by  tis  declston 
in  Ftoud  V.  Perrin,  a  township  could  not  be 
autboTl7^  by  the  legislature  to  issue  bonds  In 
aid  of  the  construction  of  a  railroad,  it  fallowed 
that  tbe  act  of  1888  could  not  be  upheld  aa 


not  ratify  what  It  could  not  have  autborltedi 
but  thst  the  act  of  1888  was  an  original  exer- 
cise of  ih«  powerofthelegialatura  toaulborixo 
taxation  for  any  public  purpose,  such  aa  waa 
the  building  of  Tsilroada  (n  tbe  atate;  and  that 
the  legislature,  therefore,  being  aatlsfled  of  th« 
coniient  of  Ibe  township,  had  conalitutlonallf 
fixed  upon  them  tbe  debt  represented  by  the 
bonda  previously  leaned  without  authority, 
and  10  M  paid  sccordlng  to  the  provisloaa  of 
the  new  act.  State  v.  Whitttida,  SO  8.  C.  STB, 
B  L.  R.  A.  IIV.  StaU  v.  Jftelg.  80  a  0.  087, 
8  L.  R.  A.  673. 

The  first  question  ccrlifled  to  this  court  bj 
the  clrcuitcourlof  appeals  is,  ''whether.  Upon 
the  avermeola  of  the  complaint,  tlw  drcoU 
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court  wu  bound,  la  puif  ng  upon  thii  mm.  hr 
Um  dcciilOQ  of  Ihe  supreme  court  of  South 
Cuolloa  In  Flogil  t.  Perrin.  BO  B.  G.  1,  3  L. 
B.  A.  248." 

Tbe  seoenl  priitctples  which  mniit  govern 
tbe  dediton  of  (his  qaestiOD  bare  been  often 
sfflnned  bj  thla  court,  and  were  slated  by  Mr. 
J^utiet  Bradley  in  dtltvering  Jndnnent,  after 
mat  coDilderatiOQ,  la  tbe  leading  case  of 
BuTgat  V.  Bdijman,  as  follows: 
68B]  *'  'The  Federal  courts  bare  an  Independ- 
ent Jurisdiction  In  (be  adminlBtraiioD  of  state 
laws,  co-ordiiute  wltb  and  not  lubordlnate  to 
that  of  tbe  stale  rourla,  and  are  bound  to  exer- 
dM  tbeir  own  judgment  as  to  the  messing  and 
eilBCtoftboaelaws.  Tbeexlsteaceof thetwooo- 
ordinate  julisdlcUoaa  Id  tbe  nme  terrltorj  li  pe- 
nllar,  and  tbe  rasolis  would  be  anomalous  and 
IncoDTenleDt,  but  for  tbe  exercise  of  mutual  re- 
spect aud  deference.  Since  ibe  ordinary  admin- 
latratloD  of  the  law  is  CArrled  on  by  tbe  state 
eoana,   It  necessarily  bappens    that   by  the 

eouiae  of  tbelr  decisions  certain  rules  r 

laUfsbed,  nblch  become  rules  of  property 
and  action  In  tbe  stale,  and  ha«e  all  tin  ~  ' 
of  kw,  aod  wblcb  it  would  be  wrong  _  _  . 
lorb.  This  ia  especially  true  with  regard  lb 
tbe  law  of  real  ealate,  and'  the  construction  of 
atale  Constitutions  and  statoies.  Such  estab- 
Kibed  rules  are  always  regarded  by  tbe  Periera] 
coarta,  Jio  leta  than  by  the  state  courts  them- 
selTea,  as  authoritatiTe  declsritlona  of  what  the 
law  is.  But  where  Ibe  law  has  not  beeu  tbus 
settled,  it  is  the  right  and  duty  of  the  Federal 
courts  to  exerdae  their  own  judgment,  as  they 
also  always  do  tn  reference  to  tbe  doctrines 
of  commtTcial  law  and  general  juriaprudence. 
8o  when  contracts  and  transactions  have  been 
entered  Into,  and  rigbli  have  accrued  thereon 
under  a  particular  state  of  the  deciaiona,  or 
wb«ti  there  baa  been  no  decision  of  tbe  state 
Mbuoels,  tbe  Federal  courts  properly  claim 
tbe  right  to  adopt  their  own  interprets  lions  of 
ttaalaw  applicable  to  tbe  case,  Bltbourti  a  dif- 
ttrtvX  Inierpreiailon  may  be  adopted  by  tbe 
Mate  courts  after  such  nffhts  have  accrued. 
But  even  In  such  taaet,  for  tbe  sake  of  har- 
mony and  to  avoid  contusion,  tbe  Federal 
courts  wUl  lean  towards  au  agreement  of  views 
vlth  (be  state  courta  ff  the  question  seemH  to 
tbem  balanced  with  doubt.  Acting  -ou  these 
jshidples,  founded  as  th^  are  on  comity  and 
good  sense,  the  courts  of  the  United  BUtea, 
without  aacrlDcIng  their  own  digniir  as  inde- 
pwdeot  trlbnnala,  endesTor  to  avofd,  and  In 
moM  cases  do  avoid,  any  unst 
with  the  well' considered  decisions  ol 
eontta.  As,  however,  tbe  veir  object  of  glv- 
tagto  the  national  courts  jurisdiction  to  admin- 
Mer  the  laws  of  tbe  stales  in  controversies  b«- 
6S0]  tween  ■citizens  of  different  stales  was  to 
batltute  Independent  tribunals  which  11  might 
be  nippoeed  would  beunsOected  by  local preju- 
dicei  and  sectional  views,  it  would  be  a  dere- 


..  the  township;  and  that,  at  the  tlmea 

of  tbeir  inue  and  purchase,  these  bonds  and 
like  bonds  of  other  townshlpa  were  regarded 
sod  treated  aa  valid  aecoriUe*  by  tbe  corporate 
auibotities  of  the  township,  by  tbe  public,  by 
tbe  legal  profession,  and  1^  the  legUlative,  ex- 
ecutive and  Judicial  departmenta  of  the  state. 
And  the  decisions  of  tbe  snpieme  court  of  Ibe 
stale,  during  (he  same  period,  appear  to  have 
assumed  tbe  validity  of  aucb  bonds.  Cliambit* 
T.  TrOUe.  SB  8.  C.  TO,  and  Oaralina.  ao.Aa 
M.  Ob.  V.  THible,  2S  8.  C.  260. 

The  decision  In  Flot/it  r.  Ftrrin,  holding  such 
bonds  (o  be  Invalid,  waa  by  two  Judgea  only, 
■galntt  a  strong  diaaent,  and  was  not  made 
until  Korember  80, 1S88.  aod  a  rehearing  waa 
denied  December  14,  ISOa  Eight  daya  alter, 
on  December  22,  1888,  the  legtelature  passed 
an  act,  to  uke  Immediate  effect,  declaring  the 
bonds  previously  issued  In  behalf  of  any  towo- 
ehtp,  to  be  debts  of  the  township,  aod  provid- 
ing for  their  payment  by  taxation  of  the  tnbal>- 
Kants.  Fire  moniha  later,  on  Ainil  10, 188S, 
the  supreme  court  of  the  stale.  In  two  labored 


having  been  decided  In  Floyd  t.  Ptrrin  that 
tbe  legislature  could  not  authorize  the  town- 
ship to  levy  a  tax  to  per  tbe  bonds,  It  could 
not  ratify  proceediogs  of  tbe  township;  but 
yet  that  the  statute  of  1888  was  a  constitutional 
exercise  of  tbe  unlimited  legislative  power  to 
Butborlxe  tazallon  for  a  public  purpose,  with 
the  consent  of  the  township.  In  each  of  the  two 
cases,  however,  Justice  *HcOowaa,  wbo[627 
had  dissented  from  the  judgment  in  Fbyd  t. 
Ftrrin,  delivered  a  concurring  opinion  In  theae 
words;  "  I  concur.  Tbe  meaning  of  the  opin- 
inn  of  tbe  court  being  that  there  Is  no  necessity 
for  the  iaaoe  of  aoy  new  bonda;  but  'the  debt* 
fixed  upon  Ibe  several  townshlpa  by  tbe  act  of 
1888  shall  be  represented  by  the  bonds  hereto- 
fore issued,  to  be  paid  according  to  tbe  provi- 
sions of  the  act;  and  I  am  authoriied  to  say 
that  such  Is  tbe  view  of  tbe  other  members  of 
the  court."  Btat*  *,  WhiUtidt*.  80  B.  C.  SSS, 
8  L  K.  A.  777;  8taU  r.  Nttly.  80  B.  0  600,  i 
L.  a.  A.  072. 

Aa  tbe  debt  thus  held  to  be  imposed  upon 
tbe  township  by  the  act  of  1883  was  tbe  ilebt 
represented  by  toe  bonds  issued  under  tlie  act 
of  1885;  aa  tbe  lax  for  the  payment  of  that 
debt  under  tbe  new  act  was  (o  lie  levied  upon 
tbe  property  of  the  townsblp  by  county  offlclals 
in  Bubatantially  tbe  same  manner  as  under  tbe 
earlier  statutes;  and  aa  the  Conslltullon  of  (he 
atale  did  not  autborlxe  tbe  legislature,  with  or 
without  the  consent  of  tbe  townsblp,  to  vest  Its 

iiporate  BOtborltlea  with  power  U   ' 


collect  taxes  for  aqy  but  corporate  parposea, 
it  is  not  easT  to  nnderstand  how  the  latter  tax. 
atioo  couM  be  held  constitutional  while  the 


pnvions  adjudication."    107  U.  B.  SO,  S8,  84 
PT:  8St,  8SS]. 

In  the  case  at  bar,  tbe  statutes  of  the  slate  of 
Boatb  Carolina,  under  which  the  bonds  were 
hsned.  were  passed  In  1882  and  1885.  The 
bonda  were  Issued  In  bebalf  of  the  township, 
and  wen  purchaaed  b;  Uia  plalotUI,  in  IBStt. 
IMU.S. 


earlier  was  held  unconstllatlonal;  or  how  the 
result  in  BUmU  v.  WhiUiide*  and  Slate  t.  Ntdy 
could  be  reached  without  practically  overrul- 
ing ff'Ioyd  V.  Ftrrin. 

There  not  being  shown  to  have  been  a  aingle 
decision  of  tbe  siate  court  against  tbe  constitu- 
tionality of  the  act  of  1889  before  the  plalnttlt 
purchased  bis  bonds,  nor  aay  settled  course  of 


ovCi)l>^Ic 
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declifOD  apoD  Ibe  subject,  ctcd  elace  liii  pur- 
cboae,  the  qumtion  nt  tbe  vilidiij  ot  tbeoe 
bonda  muBt  bedptcrnilQed  Iw  tlii*  court  iccord- 
lagUJ  lla  owD  view  of  llie  law  of  South  Csro- 
Udb. 

This  question,  vrbtcb  it  prewnted  In  different 
tonus  by  the  second  aod  lliird  queBtlnnB  cer- 
tified, lies  in  narrow  compass.  The  Conslitu- 
tlon  of  South  Camlinii  of  18AB  authorized  the 
leglslslure  to  vest  Ibe  corporate  autboritles  ot 
towDstiips  or  olher  muuicipsl  corpora t ions 
wltb  power  to  iissesi  and  collect  taxes  "for 
corporate  purposes "  B7  tbe  act  of  IBTO, 
town!il>ipB  were  deprived  of  the  corporate  pow- 
ers with  which  they  had  been  vested  b;  the 
legislature  immt^iately  after  the  adoption  of 
theConsiitullon,  but  were  Blllldeflaed  b;lbeir 
628]  names  and  'boundsries.  By  tbe  act  of 
IBHSasainendedhy  thetcisof  188Saiidl^T, 
It  «aa  enacted  Ibat  any  city,  tnvo,  couDtv  of 
township,  interested  In  the  cnnBttuclloD  of  tbe 
r^lroad  company  named,  might  suliiicribe  for 
itock  and  issue  bonds  in  aid  of  the  building  of 
tbe  railroad;  and  that,  for  tbe  pnymeot  of  the 
bonds  and  coupons,  taxes  might  be  assessed 
mm)  levied  upon  Ibe  property  of  the  lownahlp: 
and  all  tbe  coiioties  and  townshipe  along  tiae 
line  of  the  railroad,  or  Interedled  In  its  con- 
■trucllon,  were  declared  to  be  bodies  politic 
and  corporate,  for  tbe  purposes  of  this  act,  sad 
to  be  iDvesied  wilh  tbe  Decesearj  powers  to 
carry  out  lis  provisions,  and  to  liave  all  the 
i^bls  and  be  subject  to  all  the  liabilities  Id  re- 
spect to  any  rights  or  causes  of  action  grow- 
init  out  of  its  proTistons. 

To  aid  In  the  building  of  a  railroad  la  a  pub- 
lic purpose,  and  being  for  tbe  general  welfare 
of  tbe  crdlDsry  municipal  corporations,  such 
U  connllen,  cities  and  towns,  through  which 
tbe  road  ia  lo  pass,  it  a  corporate  purpose, 
ifitbin  tbe  meauine  of  a  coDstitulional  provi- 
■lOD  vesting  In  the  legislature  power  to  author- 
1h  municipal  corporation*  to  esseas  and  collect 
taxes  "for  corporate  purposes."  Linnatlan 
Oeuntj/v.  Darlingtoit. 101  U.  8.407,411.418  [25: 
1010,  1017,  10181:  Harttr  Tap.  v.Etrnoehan, 
108  U.  8.  688,  Sn  [26:  411,  414];  Anderim  v. 
Santa  Anna  Tvip.  116  U.  8.  8SS.  86S  [29:  638, 
0801:  aol'f*  V,  Brirnjuid,  120  U.  S.  109  [80: 
ffi6li  JoAvioa  V.  BUirk  Covntg.  24  111.  TO,  88; 
Chteago,  D.  i£  V.  R.  Co.  v.  Smith.  63  III.  268. 
876,  14  A.m.  Rep.  99:  Xie^ol  *■  NatheilU.  9 
Bumph.  2CS,  268;  Broten  t.  Btrtford  Oomn. 
100  N.  C.  92 

This  is  well  settled  as  to  counties,  under  tbe 
OonslitutioD  of  South  Carolina.  It  was  as- 
■umed  by  the  supreme  court  of  tbe  state  In 
BtaU  V.  Chetter  it  L.  Narrovi  Oage  R.  Go.  13 
B.  C.  200,  817,  and  In  Connor  v.  Orttn  Pond, 
W.  A  B.  R.  Co.  28  a  C.  427.  48S:  and  tt  was 
admitted  by  all  tbe  Jiiriecs  In  Floiid  v.  Perrin. 
BO  S.  C.  1.  18.  IB,  27,  2  L.  R.  A.  242.  See 
also  State  V,  Wiit'iiilt*,  80  8.  O,  679.  684,  S 
L.  B.  A.  777,  and  8taU  v.  Netty.  80  8.  C.  687. 
604,  8  L.  R.  A.  672.  It  bas  also  been  afflrmed, 
B>  10  lowna,  by  the  circuit  court  of  tbe  United 
glBlea  for  tbe  district  of  Soulli  Carolina,  and 
by  tbe  circuit  court  of  appeals  for  Ihe  fourth 
circuit.  Atla'ilU  Trvtt  Co.  v.  DnrlinBton.  63 
Fed.  Rep.  76  and  68  Fed.  Rep,  849. 
629]  •In  Floyd  Y.Pernn  it  was  alsoadmltted 
that  townsbips.bavitig  been  declared  by  ttie  leg- 
islature In  tbe  act  of  lb85.  In  expreta  words,  10 


i  Unitkd  Statu. 


Oct.  Tibm, 


be  bodiet  politic  and  corporate,  must  be  held 
to  be  corporations.  80  8.  C.  12.  IB,  26,  S  L. 
R.  A.  242.  But  Ihe  ground  on  which  the  ma- 
lority  of  the  court  in  that  case  held  that  act  10 
oe  unconstitulioost  was  that  the  townships, 
baviDg  under  tbe  existing  statutes  no  other 
corporate  duty  or  risbt,  except  lo  subscribe  to 
the  railroad  aod  to  assess  taxes  to  pay  Ihe  aub- 
acription,  were  wttbout  any  corporaie  purpose 
whatever,  and  therefore  to  authorize  them  to 
sssess  (axes  to  pay^  the  subscrlplton  waa  In  vio- 
lalinn  of  the  constitution. 

We  are  unable  lo  concur  In  that  view,  and 
are  much  better  talisfied  with  the  reason  of 
the  dlsseDtlog  opinion.  When  a  township  bas 
been  cieatedby  law  as  a  territorial  division 
of  the  stale,  with  noexoress  grant  of  corporate 
powers,  and  with  no  deQnIIion  or  restriction 
of  the  purposes  for  which  it  is  created,  we  are 
of  opinion  that  it  is  wUbin  tbe  power  oi  Ibe 
legislature,  at  any  lime,  to  declare  It  ti 
"  D,  and  to 


I  corporation,  1 


)nfer  upon  it  sucb  and 


vested  fn  a  lerritfirial  corporatloa  for  tbe  b.  . 
fit  (if  its  iobabilanls,  as  tbe  legislature  mar 
yiink  fit;  and  that  the  act  of  1885  was  there- 
fore  a  constitutional  and  valid  act,  aa  far  as  re- 
gards all  the  kind*  of  municipal  corporallons 
named    therein— citiea,   tovrna,   counties   and 

Inffnylfmanv.  CTirt.  loaU.S.a06  [86:892]. 
theslatuteheld  lobe  unconstitutional  purported 
Ic  confer  the  power  to  lisue  bonda  in  aid  of  the 
coDSlructioDof  a  railroad  upon  school  dislrlcts, 
established  and  existing  for  educational  pur- 
poses only.  In  L«v)ii  v.  Pima  Count]/,  ISO  U, 
8.  04  [SS:  67],  a  lerTilonal  statute,  purporting 
to  confer  upon  a  countv  the  power  lo  issue 
■iraliar  bonds,  was  held  unconstitutional  be- 
caust  the  fundamental  law  limited  obllgslloni 
of  any  municipal  corporation  to  such  as  should 
be  "necessary  for  tbe  admiDlsiratlon  of  its  In- 
ternal aflfalrs," 

Tbe  result  Is  that  the  flrti  quetiloa  cenffied 
mnst  be  antwered  In  the  negnttve,  and  the 
second  and  Ibtrd  quealions  In  the  slQrmatlve, 


(See  B.  C.  Reporter's  ed.  fflO  MS.) 
Bmiev)  of  ttote  dKirion—fHrral  quttHon. 


Kim.— At  to  iurMfcHon  In  Uie  UnUtd  StaUl 
Sutntnit  Court  where  FerUrnl  queetlon  arlset,  or 
wlitrtart  ilraum  in  qwfllim  fliUiila,  treatv.  or  Ont- 
itlful<on.-Bee  notes  to  Martin  r.  Hunter.  l:V7;UBt- 
tbews  T.  Ziine.  S:SM;Bni]  WlJIIanu  v.  Norrls.t:Sn. 

At  tofurlillcUnn  nf  UntUd  StaUtSvpreme  Oovrt 
lo  (teolnn  taU  law  liuld  a$ in  am/Uet  wUhlaUOm- 
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1898.                            RoTLuni  R.  Go.  t.  Cxhtru.  Ybucoiit  R.  Co.  S30-AS3 

omrtoDViitof  •rTOT.bTtli«partTla»hoMf«To«  opIntoD  of  Ibe  court  below  tn  IhiictM.beli)  tbit 

the  decMoawu  made.  the   leewr,  and   not  tbe  leuec.  wai  boood  to 

M.    Where  tbe  htBbMt  court  ol  m  lUte,  lo  render-  n»j  gucb  UXM.      See  63  VL  12,  2S,  28,  10  L. 

tax  JuditmeoU  dootdM  ■  FedeniJ  quertloD.  and  tt_  a  533^  b  IntFre.  Com.  Rep.  4St) 

.lwdeoW«i«.lMttheiajUi.tl«tn«m)ru^n.n  Qd   November  28,  1882,  tbe  lefrielatitre  of 

S;^^«dSIS;^«^ih?J2L»SSr,".b^^  Vermont  p-esed  a«Wure,mUled  "An  Act  to 

s:s?^;-":?^"rw"s''t;^d'zs;:d'wir'u";  p«""'",PTsr ""  i^*  T;^,"*™'  <"  «•■•• 

ooiuMerlDK  tbe  Federml  queeUoo.  Expenses,    wblch  repealed  alt  former  lUlnlM 

r«       m    JIM  1  tasiQg  the  property  of  railroad  comp«nlea,  and 

Lwoa,  01,  i».j  required  them  lo  pa j  to  tbe  elate  a  tax  of  & 

Argued  Aprti  19,  «.  JS9S.     Deddti  Nn.  IS.  ceiialo  proportion  of  Ibeir gran eamtogs,  and 

IBM.  provided  that  tbe  leuee  of  a  rulroad   eboiild 

pay  IbiB  tax,  and  migbl  deduct  tbe  amount  rrom 

TN  ERROR  to  the  Court  of  Chancery  of  "^„I?J;"^"ifJ^"' *?A!;*  ItT^'    "^^  ^^J? 

1  Frauklm  County,  Vermont,  to  review' de-  matcrW  ptoriiions  of  this  italute  are  copied  in 

creea  denyiDC,  fn  accordance  with  tbe  man-       ,    „™i  .j  >.    .ki     ,  ,  .     u    ■ .  < 

rtgUl  ottb.  Rmlim,!  iHnrarf  C<.m|»»y.  illch  '"'?"','"•  fSfiT  •""!"?  '""«"  '"  A"' 

s.iirn.ri  f^m.An>  111  »».».  th.  .mnnni  nt  '<■ "«  Coniral  Vermont  RiiDroai]  CompHDT: 

nilioul  nd  pSd  b,  n»  C.i.11.1  Temobl  I«U  H"  !•■■•  oo  .oeb  «,t«lng.  oad.r  p»>i»L 

Ibllioid  ComS»r..»d  bill  dodooiod  torn  4  l-rg  p.rt  of  tb.  5,o«..ra,.B.  «  reniroM 

tho  i«it  dii.  In  Ih.  niitiiinit  RBiifnflri  (Inmnsn.  ■'"'  '""^  accrued  from  tbe  tmngporlaiioD  or 

i'dSel^    S. :S» iC?. I.TK/t  P""-"  "■!  P'-r;'-?  0"'«'  otbcr  .,.1«  „d 

-   -                -  coiiDtriea  Ibrougb  Vennonl,  and  beineen  Ver- 
mont and  other  states  and  countries. 
•The  Central  Vermont  Htiilroad  Com  [033 

_,  .  _     ,  .      „     ,    , .     _  pany  paid  Ihe  reote  when  due,  accordinir  lo  the 

Btatemeol  by  Mr.  Ju>t^  Oi-»r:       ,        .  aKr^ieol,  until  July  81,  18)W;  but  afllrwarda 

Theie  were  two  writs  of  errorlo  review  de  ^elsyed  such  pay  men  is.  and  deducted  tbere- 

SSfJi^V^'^'ir'  °^''^''^"7/^^  ""■  f^"""^  ''("»  "-e  sums  Wfd  for  uiie.  on  gross  earnings, 

631]of  Pranklinand  staleof  •VermODt.deny-  ^n  SeplembeVlQ,  1888,  the  Seaaurerof  tbe 

log.lD  accordance  with  mandateaoflhesupieme  |_ '  

eourt  of  tbe  ilaie,  tbe  right  of    tbe  Rutland  .„     .   , 

ii.n™dpoo,p»,y  .bid  h«ii,j»i  If  ™u.  ,si-An'','ss?£"iS:K°.'/KZe»n; 

load  10  tbe  Central  Vermont   Railroad   Com-  setnl-annua)  tax  within  the  ttme  requft'cd  br  ibla 

paov,  to  recover  tbe  amount  of  taies  asseated  act.  shall  fortelt  lo  tbe  state  tbe  sum  o(  one  bun- 

jpobtb.  „o.  ,.™.g.  of  Ib.t  ,.n,o.d  ood.r  ffiJrrb'SiitToVt'fiSS.TiKiS^'S.""" 

the  laws  of  tbe  stale,  and  paid  by  Ibe  Central  ijea.  ll.  Bverr  corporauon,  persoa   or  persons, 

Vermont   Railroad   Company,    and  by  It  de-  owaing  or  operatlns;  a  railroad   lo   thu   slate, 

doci.dt|omtb.™.tdu.totb.  Ko.l.bdH.11.  Ktb'Ji'~r."«l.'r?i..'SSS.'«.'^S.'SS 

road   Company   under    tbe   lease.     The    case  earnlDnofsuohtallroad.  11  suob  railroad  la  altu- 

wpeired  by  the  record  to  be  as  follows:  ated  whollj  within  the  stale.   1/  snob  railroad  W 

On  December  80, 1870,  tbe  Rutland  Railroad  Jl'i'?'"'.?^?,"^"'^"'  ""I^THJ  i'"'«V.^.'„'?fS 

Company  leased  its  road,  including  a  branch  ™A»?_'_''';lL?"_!;P^?.""_''_n.F5??'_'1'?i'_°L'.'!???'''* 

known  aa  ihe  Addison  Railroad,  lor  twenty   1 

yeata,  to  tbe  receivers  of  the  Vermont  Central   """  "  .,   .,-.  ,.. .  — 

and  Vermont  &  Canada  Railroad  companlesat  ra^.'S«,^^?„  "^  thT^Tii  ^r"n;Vl?V'?S;d^ 

a  flied  rent,  payable  semi-anDuslly.     On  June  this  state,  and  b  herebr  assessed,  at  tbe  rate  ot  two 

II.  1878,  the  Central  Verrooni  Railroad  Com-  per  oeot  on  the  n™t  two  thousand  doUan  a  mile, 

pany  b«^e  the  receiver  of  the  Vermont  Cen-  ^f  rie^SSr'-^o?  o'rt£,"«i'?'tio"Sin'5  ?/  SS 

tral   and   the    Vermont  &   Canada    Railroad  thereor.abave  twoifaouMnddollarsamlle;  at  (be 

Companies,  and  took  poswislon  of  the  Rutland  rate  of  four  per  oenlon  tbeantibouaand  or  part 

IUilt,»i  ubdertl,.  l.«.    DUpbte.  .™e  bj-  ffi.Ti.'SiJ.'^.SjSror.S'.^'d'SS'ii'! 

tweeo  Ibe  parties,  and  on  February  2G,  1876,  mue.ai  tbe  rate  ol  Hve  percent  od  all  earnlnca 

Ihev  made  an  agreement  In  writing,  modifying  above  that  ■um. 

He-teue,  ..d  by.Ucb  tbe  reel  .u  ».dS  ..^K  f;;^^^^,•a  S  fflSi^T.'""."."'.; 

payable  montbiy,  and  was  to  be  h  certain  pro-  nod  snail  be  tmsed  upon  the  gniM  earnlogt  durlnr 

portion  of  Ibe  groas  earning,  which  the  leesee  the  sii  luuatba  termluatinK  with  tbe  last  day  ut 

guaranteed  should  be  not  less  tha.  taM.OOO  a  ^"i^wS/nTriS^S'S^P^'ilted  In  this  state 

year.     Neither  of  tbe  coniracts  contained  any  by  a  corporattoo,  person  or  persons,  by  virtue  of  a 

provision  for  tbe  paymenl  of  taiea.  leaae  or  other  contraat.  tbe  aforesaid  tax  shall  t>a 

Under  tbe  statutes  of  Vermont  of  1874  and  pnld  by  tbe  leasee  of  suob  railroad.™  holder  ot 

Up-a   ^^ti^^  J    ™         ,  _  J  1 »i.      II     i_  ,1.  Buch  eoniract,  as  tbe  case  may  be;  aud  tbe  sale  tax 

i6,  railroads  were  taxed  by  the   mile  In  tbe  ,hall  be  oharned  auainst  anY  deducted  Irom  an/ 

towns  through   wliicb   tbey   passed;  and  tbe  parmeaisouaorto  t>eoome  due  tbe  lessor  ol  sutb 

(opreme  court  of  Vermont,  at  January  term  railroad,  or  perBon,  penons  or  oorporiitlons  urant- 

lH78.1n  Rntlaud  county   In   a   ease   between  JS'sSoM^V^^.^StraSS  SXsS'l'n  ^o^pr^loSi 

tfaeae  parllea,  not  reported,  but  stated  Id   Ihe  □!  such  lease  or  oontraot  it  to  stipulated  oiherwice, 

MtMtlon;  1«  rviriw  desives 0/ itats  courtans  toMru  I  ,^i to M^sdlcllon o/ FVdtrol  overatats  eoarlcn^ 

MrucUon  rff  tlaU  laun.— see  notea  to  Hart  v.  Lam-  ctmilu  nf  Fedtral  qutnOon:  uhot  cotutUutti  Federal 

TiSTKaadConimeroiaiBankoimDClDUBUT,  gueaifun,— see  nou  toHamblln v. Westers  Usnd  Co, 


ovGoi>^Ic 


ess-OSS 


SuTBXHK  CotTHT  or  TUB  Ukited  8tatx>. 


Rutland  Compao;,  by  direction  of  iu  oScers,  ' 
wrote  a  letter  to  Ibe  treaBUrer  of  Ihe  Central 
Vermont  Railroad  Company,  claiming  that  the 
tai  naa  invalid  against  the  RullaDd  CompnoT, 
and  demanding  pBjmeDt  of  tbe  rent  in  full, 
without  deduction  oo  account  of  tbe  tax.    The 

Eresideol  of  the  Rutland  Company  afterwarda, 
1  conversation  with  the  preaident  of  tbe  Cen- 
tra) VermoDl  Company,  witbont  intendiDK  to 
limit,  or  being  understood  U>  limit,  the  grounds 
of  objeclioD  of  tbe  Rutland  Company  to  tbe 
payment  of  tbe  taxes,  aisled  that  It  bad  ao 
irrou  earning,  and  therefore  could  not  be 
liable  for  the  taxes.  No  other  reason  for  the 
denial  of  ilg  liability  for  the  taxes  under  the 
statute  of  1883  waa  ever  given  to  tbe  Central 
Vermont  Company. 

By  an  order  of  court  of  January  19,  1B84, 
tbe  Central  Vermont  Railroad  Company  was 
discharged  of  tbe  receivership,  and  ordered  to 
transfer  and  make  over  all  the  property  in  iu 
handa,  including  ibe  lease  of  tbeRutlaud  Rail- 
road, to  the  CoDSolidated  Railroad  Company 
Of  Vermont.  On  June  80,  1884,  the  transfer 
was  made  accordingly,  and  on  the  same  day. 
the  latter  company  leased  all  the  railroads,  to 
the  Central  Vermont  Railroad  CompaDy.  which 
aflernards  continued  in  possession  and  opera- 
tion thereof. 

On  November  9, 1886.  tbe  Rutland  Company 
filed  in  the  court  of  chancery  a  petiliou  pray- 
ing that  tbe  Central  Vermont  Com  pan  v  and  the 
CoDSolidaled  Railroad  Company  of  Vennont 
be  ordered  lo  pay  the  lent  due  in  full,  wiili  in- 
terest, and  without  deduction  for  taxes.  Tlie 
two  defendant  companies  filed  an  answer  duny- 
Ing  their  liability.  The  case  was  refprred  to  a 
master,  upon  whose  report,  embodying  Ihe 
facts  above  staled,  the  court  of  chancery,  on 
January  1.  1889,  dismissed  ibe  petiiion. 

Tbe  petitioner  appealed  lo  tbe  supreme  court 
of  Vermont,  which,  at  October  term,  1890.  de- 
6.'t4:l  livered  an  opinion,  copied  in  "the  rec- 
ord, and  reported  in  es  Vt.  1,  10  L,  R,  A.  G63, 
8  Inters.  Com.  Rep.  4BB,  allowing  the  claim 
for  interest  on  rents,  reversing  Ihe  decree,  and 
ramnoding  the  case  to  Ihe  court  of  chancery, 
with  Ihe  following  mandate: 

"In  the  mailer  of  tbe  petition  of  the  Rutland 
Railroad  Company,  it  Is  considered,  adjudged, 
and  decreed  as  follows: 

"The  act  of  the  legislalure  of  Vermont,  enti- 
tled 'An  Act  lo  Provide  a  Revenue  for  Ihe  Pay- 
ment of  Stale  Expenses,'  approved  November 
28,  1883,  so  far  as  it  Imposes  a  tax  upon  tbe 
gross  earnings  of  railroads  derived  from  In- 
lerslale  transportation  of  persons  or  property, 
is  unconstitutional  and  void,  as  belug  in  con- 
flict with  Ibat  clause  of  the  Federal  Constllu- 
tion  which  coDfera  upon  Congress  tbe  exclusive 
power  to  regulate  commerce  among  Ibe  stales. 

"That  section  14  of  said  act,  providing  that 
taxes  assessed  under  said  act  upon  the  earnlnga 
of  railroads  opeiated  by  lessees  Ibereof  sball 
be  paid  by  such  lessees,  nod  charged  against 
and  deducted  from  the  rents  due  to  the  lessor 
of  such  rHitroflds,  ia  conslilulional  and  valid. 

"That  all  taxes  paid  to  tbe  stale  by  Ibe  re- 
apondent  in  accordance  with  the  provisions  of 
aald  act  of  1882,  ootwlthsinnding  its  Invalidity, 
as  above  held,  were,  as  acsinst  tbe  petliioner, 
valid  payments,  and  an,  pi'o  tanto,  payments  la 
ezlingulsbment  of  renU  due  the  pctiiiocer. 


"That  the  petiiioner  is  entitled  to  recover  ia- 
lercst  upon  tiJe  deferred  pnynienls  of  monthly 
rent,  mentioned  in  tbe  mssier's  report,  frotd 
the  last  day  of  tbe  tnooth  on  which  il  is  held 
such  monthly  instalments  of  rent  respectively 
fell  due  under  ibe  lease  and  tbe  modlficatloii 
thereof  mentioned  in  said  raport. 

"The  decree  of  Ibe  court  of  chancery  (a  ro- 
versed,  and  the  cause  remanded." 

In  AuBual,  1891,  the  court  of  chancery  en- 
tered a  decree  purporting  to  pursue  the  man- 
date, and  allowea  an  appeal  taken  to  the 
auj^reme  court  of  Ibe  siale  by  the  raspondenta, 
claiming  that  tbe  decree  did  not  conform  U) 
the  mandate.  Tbe  petiiioner  on  September  8, 
I89I,  sued  out  a  writ  of  error  from  ihia  court 
lo  review  that  decree. 

At  October  term,  1893,  Ihe  supreme  court  of 
Vermont  'affirmed  that  decree,  and  re-[63B 
mnnded  the  cause.  60  Vt.  HOS.  The  court  of 
chancery  In  August,  18S4,  entered  a  final  decreo 
BCrordingly,  The  petitioner  oo  October  9, 
1894,  aued  ont  a  writ  of  error  from  Ihia  conrt 
lo  review  this  decree. 

Tbe  defendants  in  error  moved  to  dIsmlM 
both  writs  of  error  for  want  of  Jurisdiction; 
the  first  because  the  decree  which  it  sought  to 
review  was  not  a  final  one;  and  both,  becausa 
no  Federal  question  was  involved. 

Metm.  C.  A.  Praatj'  and  Oao.  F.  Ed- 

nnnda.  for  plaintiff  in  error: 

The  case  shows  that  a  large  proporlion  ot 
the  receipla  of  tbe  plaintiff  upon  wbich  the  tax 
was  computed  and  paid  were  derived  from  ia- 
tcrntale  and  foreign  commerce,  and  such  a  lax 
is  B  tax  upon  Iransporladon  itself  and  void  m 
a  regulation  of  commerce 

Wtilon  V.  Miumri.  91  tJ.B,  876  (23:  B47);  ft*- 
bini  V.  Sa^Kp  County  Taxing  DM.  810  U.  8. 
493  {80:  6S61,  1  Inters.  Com.  Rep.  45;  Wabath. 
St.  L.  <t  P.  n.  Co.  v.  lUiiwu,  118  U.  8.  6CT 
(80:  244),  1  Inters.  Com,  Rep.  SI;  FargoT.  Sin- 
iDM,  121  U.  S.  230,  248  ISO:  888,  893).  1  Intera. 
Com.  Rep.  Blj  Philadelpkia  <t  S.  M.  8.  8.  Co. 
y.  FUTiTiti/lvania.  122  U.  8.  826.  842. 843  (SO: 
12O0,  1204),  1  Inters.  Com.  Bep.  308;  Pftita- 
ddphia  &  R.  R.  Co.  v.  ftnn*yi«anta  ("Start 
Freight  7'oi")82  D.  8.  IIS   Wall.  283  (21:  146). 

A  state  statute  which  levies  a  lax  upon  Iha 

Soss  receipts  of  railroads  for  the  carriag^e  ot 
:lehl  and  passengers  into,  out  of,  or  Ihrougli, 
a  slate,  is  a  tax  upon  commerce  among  thtt 
states  and  therefore  void. 

Ldoup  V.  PbtI  ^  MtMle,  127U.  8.  040  (89: 
311),  2  Inters.  Com.  Rep.  134;  Uim/t.Rariin, 
135  U,  8.  100  (34: 138).  8  Inters.  Com.  Rep.  W; 
Lyvg  V.  Michigan.  1»S  V.  S.  161  (81:  100).  S 
Inters.  (Tom.  Rep.  143;  Me(MU  v,  Cal^omia, 
13a  U.  8.  104  (84:  8S1),  3  Inters.  Com.  Rep. 
181. 

Upon  Ibe  construction  of  this  statute  ILedo- 
cislon  of  the  Vermont  court  against  its  Tftlldltj 
Is  controlling. 

Murray  v.  Oibfon,  6fl  U.  8.  IS  How.  421,  43» 
(14:  765.  756);  Ptate  v.  ftat,  69  U.  8.  18  How. 
59.1  (15:  619);  LejJingietU  v.  Warren,  67  U.  S. 
2BlBck,599(17:261). 

The  supreme  court  of  Vermont  decided  thftt 
the  art  was  unconstitutional,  but  that  the  de- 
fendant was,  nevertheless,  protected  by  It  In 
making  these  psymenls  lo  the  state. 

No  man  can  Iw  deprived  of  hli  propertr  by 


Xmo^"-*- 


BuTLUls  R.  Co.  T.  Cbktbai.  Vkbmost  R.  Co. 


farce  of  an  nnoonatltutlonal  law,  agslnit  hii 

Kill. 

MarburyY.  Maditon,  STI.  B.  1  Crancb.  177 
(S:  73);  (M<»m  y.  Bank  of  Unittd  Statu.  33  D. 
a  9  Wheat.  830  (6:  £26);  VaaluirM  t.  Dor- 
ranee.  2  U.  S.  S  Dall.  808  (1:  8»S);  Sumner  v. 
BitUr.  BO  lod.  341. 

A  void  law  can  afford  no  Justlflcalion  to  any 
one  wbo  comes  under  It;  and  be  who  atlempti 
to  collect  the  tax  under  the  Illegal  law  will  be 
a  treapsiKr. 

WooCuy  V.  Doilge,  6  McLeao,  140;  LitlU  Rode 
A  Ft.  &  R.  Co.  v.  Wtrrtlien.  120  U.  8.  B7  (80: 
638):  Ruffington  v.  Day,  7H  U.  S.  II  Wall.  118 
(20:  132);  I'oin^exter  ».  Orten/ioa  {"Virgijiia 
Coupon  6'aiu")114l7.a397(29:19n):  Dobbim 
r.BHe  County  Comri.i\  U.S.  16  PeL  436(10: 
1033);  Bay*  t.  PaeijU  Mail  S.  8.  Co.  S8  D.  S. 
IT  How.  097  (IS:  2M);  Ftllotei  w.  Dtnnittoit 
{••The  NeaTork Indiaai:-)  73  U,  8,  6  Wall.  761 
(18:706);  Qa  t.  TMt  {"State  Toanage  Tax 
CoHi')  79  n.  &  13  Wall.  304  (30:  S70);  Lm  t. 
Av*tin,  SO  U.  8.  18  Wall.  29(20:517);  Mi/rgan 
V.  Parham,  88  U.  S.  16  Wall.  471  (31:  803); 
Seithr.Olark,  97  U.  a  4M  (34:  lOTl);  Albany 
CoutUv  8upri.  T.  Sianlty,  105  U.  S.  80ti  (38: 
1044). 

It  cannot  be  Mid  that  the  plaintiff  ImpliMllj 
•greed  that  the  itate  of  Vermont  might  impnee 
upon  itanunconilitutionaltaz.  If  tbe  decision 
«I  the  Vermont  court,  that  the  act,  altbousb 
ioyalid  as  a  regulation  of  commerce,  would 
nevertheless  protect  ibe  d«fendaot,  wait  erro- 
neons,  hai  this  court  JorisdJctiou  to  review  that 
JudfEitient?  Tbe  statutes  of  Ibe  United  States 
proTide  that  judgments  of  a  State  court  In 
-which  is  drawn  Id  question  tbe  Talidil;  of  a 
■fate  statute,  or  the  authority  eierciaed  under 
a  atate  statute,  upon  the  ground  tbat  It  is  re- 
pugnant to  the  (^□stituiloo  of  the  United 
Staiei,  may  be  reviewed  by  this  court.  It  is 
'both  tbe  statute  and  tbe  authority  exercised 
vnder  It  which  la  guarded  against.  The  ob- 
;}ectiTe  point  is  tbe  proiectlon  of  Uie  citizen 
iTom  the  unlawful  acts  of  tbe  slate.  It  is  not 
Ibe  enactment  of  au  uucoustitulloaal  law,  but 


-which  it  Is  the  duly  of    this 
Tent 

If  tbe  atate  court  can  hold  tbat  tbfs  Ktatnte 
Is  UDCODStitutianal  and  nevertheless  binding  as 
m  statute,  and  If  the  citizen  is  thereby  cut  off 
from  all  redress  In  this  court,  the  Federal  (jon- 
•titutloo  becomes  a  tiuUlty. 

Tbe  remedy  is  an  essential  part  of  tbe  obll- 
aatloD.  It  baa  been  repeatedly  held  tbat  the 
legislature  cannot  take  away  nor  meieriaUy 
change  Ibe  remedy  existing  wbeu  a  contract  is 
entered  into  without  impairing  Its  ob1l|cniion. 
"When  this  coolract  was  made  the  pislnliff 
«oald  enforce  the  pavment  of  tta  stipulated 
rent.  Under  tbe  decisioD  of  tbe  Vermont  court 
that  right  Is  abaoluteiy  taken  away.  That  de- 
cision must  be  reviewable  here. 

eunn  V.  Sarrti.  82  U.  8.  IB  Wall.  810  (21: 
S12);  WMie  v.  Bart,  80  U.  8.  IS  Wall.  646  (20: 
685);  UniUd  Statfiy.  Quiney,  71  U.  8. 4  Wall. 
8S3  (18:  408);  Bdutardi  v.  Eeartty,  &6  U.  B.  S95 
(34:  7B8):  Lffumana  t.  FOibvry,  lOS  U.  B.  S78 
(26:1090). 

The  stale  court  cannot  escape  tbls  power  of 
review  by  reating  Its  judgment  upon  some  prin. 
1UD.8. 


ciple  of  general  law,  providing  that  Judgment 
gives  effect  to  thesiaiutc  drawn  In  question. 

I^vprietort  of  PauaU  <t  H.  Riter  Bridge*  v, 
Hoboken  Land  A  Imp.  Co.  68  U.  B.  1  Wall.  110 
(17:  571);  Jeffemm  Braneh  Bank  v.  SkeUy,  60 
U.  8.  1  Black,  430  (17:  17S);  Delma*  v.  Ua: 
e/iant^  Mat.  Int.  Co.  81  U.  8. 14  Wall.  661  (50: 
757):  NoTthweitern  Onitertily  v.  People.  99  U, 
8.  309  (25:  887);  iftw  Jersev  v.  Wright  [-Oieen 
r.Wrig/it")  117  U.  8.  648(29:  1021). 

Tbe  case  at  bar  should  be  carefully  dUtin- 
gulsbed  from  Iboee  in  which  the   stale  court 

Bits  its  decision  upon  an  Independent  ground. 
y  independent  ground  ts meant  some  ground 
apart  from  the  statute,  upon  which  tbe  case 
may  have  been  decided  without  any  rcfereuca 
to  tbe  statute.  It  tbe  judgment  of  the  staia 
court  necessarily  gives  effect  to  tbe  statute,  a 
Federal  question  la  preseDted. 

U/iioh  n'aC«ra>.v.£i*to»,131U.  8.  888(80: 
1059);  GAteago  L.  In*.  Co.  v.  SeedU*.  118  U.  S. 
674,  ST9  (28: 1084,  10S6);  BaU  Tiie  Mfg.  Co.  v. 


for  defendant  in  error; 

Tbe  case  presents  no  Federal  question. 

Taxes  on  the  property  of  the  Rutland  la  the 
occupation  of  the  Central  as  leasee  belonged  to 
the  Kulland  to  pay,  no  provision  to  Ibe  con- 
trary being  contained  In  the  lease.  8ucb  la 
the  generalrule  of  law. 

Taylor,  Landlord  &  Tenant,  %  841. 

Maby  cases  have  been  cited  by  the  plaintiff 
In  error  to  prove  that  an  nnconnltutjonsl  law 
affords  no  assistance  to  those  wbo  seek  to  jus- 
tify under  It  so  act  otherwise  wrongful,  or  to 
enforce  a  claim  having  no  other  foundation. 
Authority  In  support  of  cbis  axiom  is  unoecea- 
sarv.     Its  truth  la  not  denied. 

But  two  conditions  that  attend  every  uncon- 
Btltutional  law  are  equally  clear:  (1)  'that  It  li 
void  only  as  against  thoas  whose  legal  rigbtl 
are  affected  by  it  and  who  alone  are  entitled  to 
be  heard  against  IL  (3.)  Tbat  if  au;  partv  so 
affected  chooses  to  waive  the  objection.  It  ia 
lost, and  tbe  law  becomes  obligatory  upon  him. 

Such  a  statute  is  therefore  not  void,  as  la 
sometimes  loosely  said,  but  voidable,  and,  like 
all  other  voidable  obligntloos,  is  ^rmed  bj 
the  consent  or  acquiescence  of  the  party  wbo 
has  tbe  right  to  avoid  it. 

Sa  Weaiiij/ton,  10  Pick.  96,  26  Am.  Dec.«31. 

A  party  wbo  baa  assented  to  hia  propertr 
being  taken  under  a  atatuCe  cannot  aflerwartu 
object  that  tbe  statute  is  In  violation  of  a  pro- 
vision of  the  Constitution  designed  for  the 
protection  of  private  property.  The  statute  la 
aasumed  to  be  valid  until  some  one  com- 
plains whose  rights  it  Invadea, 

Cooley,  Const.  LIm.  cbap.  7,  f,  3.  *ia4. 

Hone;  paid  as  taxes  under  an  unconstltu- 
tionsl  law  cannot  be  recovered  back,  Iboiigh 
paid  In  Iguorance  of  the  unconEtltuilonsliiy. 

Cooley,  Tain.  666.  and  cases  cited. 

A  party  is  estopped  from  repudialtng  on 
any  ground  a  course  of  dealing  in  which  be 
baa  acquiesced,— especially  if  he  has  taken  tbe 
benefit  of  It,  although  In  tbe  outset  he  might 
have  been  entitled  to  object.  Biience  where  a 
party  ought  to  speak  la  a  waiver  of  tbe  right 
tbst  should  have  been  made  known. 

Morgan  v.  Chicago  d  A.  R.  Co.  06  U.  B.  710 
(94;  74^;    Kirk  t.  Ea,maton,..mt   D.  8.  1« 


Bdfrhu  Coubt  or  Tm  Urttsd  Sfitxm, 


Oct.! 


gS:  8S);  TTmdB/I  t.  Fan  RetuttUttr,  1  Johns. 
b.S44;  IHektrim  *.  Oi>k/roa»,  100  U.  8.  57S 
fl»:  618);  miadelphia,  W.  *  B.  R.  Co.  v. 
IbuiaM,  n  C  B.  12  Wall  64  (30:  260); 
Ltather  Manufaetvrtr/  Ifat.  Bant  Y.Morgan, 
117  U-  B.  H{29:  811). 

Tbe  Ceninl  as  igeDt  ot  tba  Butlaod  in  ray- 
ing Ibe  Uses  In  quMtloo  wis  Tulltj  of  DO 
bmcb  of  duty  that  would  dcpnVe  ft  of  tbe 
HKht  to  charge  tbe  pa; meiita  to  lu  ptlndpal, 


wsi'ved.  Nor  wia  tbe  Central  compaoy 
guilt;  of  any  aeeiigeace  !□  failing  to  dlicorer 
tbeianlldity  oftbe  uica,  If  tbfj  were  lo- 
Tstld.  Ai  Ids  law  stood  under  Ibedeclsfooa 
or  this  court  until  aflerthe  taiea  oow  Id  dis- 
pute were  paid,  tbejr  coDBtltutlonallty  waa 
eaiabliBhrd  by  tbe  final  authority— tbe  Bu- 
preine  Court  of  tbe  Culled  Biates. 

Philadelphia  A  R.  U.  Co.  v.  Penni/lDania 
("Slatt  PMithtTax"]  88  TJ.  B.  10  Wall.  382 
(81:  140);  Miaotv.  Fliiladrlphia,  W.  A  B.  R. 
Co.  {"Ddavar*  B.  Ta^')eA  D.  3. 18  Wall.  806 
^1:  888). 

It  was  not  until  Ibc  case  of  Pliiladtiphta  A 
B.  M.  8.  8.  Co.  T.  Anntyhnnia,  122  U.  S.  826 
(K):  1800),  1  lotera.  Com.  Rep.  808,  decided  Id 
Hay,  1687,  and  reported  aome  months  later, 
OTerrallog  tbe  deciRloo  to  the  contrary  In  Ibe 
caae  of  tbe  Statt  FrtightTax.  that  auch  lazes 
as  iheae  are  now  aaaumed  to  be  were  declared 
onconatltutloDaL 

Had  the  Central  brought  a  bill  to  enjoin  tbe 
coUrctlon  of  thla  tai.  It  would  have  Iwen 
dlimissed  at  tbe  threshold,  npoo  thst  grotind. 
The  Rutland  company  alooe  could  have 
raised  the  question. 

WaiU  V.  Dow'ey.  B4  U.  8.  S27  (84:  ISl). 


appear  that  tiie  sinte  court  rested  the  Judg- 
ment com  plained  of  wholly  upon  the  dectsion 
of  the  Federal  question,  and  that  such  a  de- 
cision waa  necessary  to  the  deiermlnalion  of 

OxA  Oountg  t.  Oalumet  A  C.  Canal  A  D.  Co. 
188  n.  8.  685  (B4:  1110)-.  Hammond  v.  John- 
flcn,  142  U.  a  78  (SB-.  »41):  Beaupri  t.  Noge: 
188  D.  8.  401  (84:  »3)i  Butlit  v.  HoOet,  ISO 
U.  8.  801  (87:  lllll;  Moon  t.  MtMiuippi.  88 
U.  8.  81  Wall.  640  (23:  KH<:StaU  Y.Uuuiana 
Board^  UquidatUm.  9817.8.  141  (8S:  IIG); 
Nob  OrUani  ».  Jftir  OrUant  Water  Work*  Co. 
142  U.  8.  84  (85;  H41:  firown  v.  Atwed.  82 
n.  8.  827  (28;  my.  DeSautiuTa  t.  Qaillard, 
127  U.  a.  818  (32:  18.1). 

Tbe  state  court  correctly  held  that  the  rights 
ot  the  parlies  In  respect  to  the  payments  now 
Id  qiicMloD  are  to  be  determined  by  Ibe  law  as 
it  «tood  when  those  payments  were  made, 
under  tbe  slaiute  of  Vermont  and. tbe  prevloui 
decisions  of  this  court  on  tbe  subject,  and 
that  Ibe  taxes  ao  paid   are,  ai  between    these 

eriies  and  for  toe  purposes  of  this  case,  lo 
n-cardcd  as  valid. 

riHprlct  V.  Zlubu^tw,  S8  U.  B.  1  Will.  175 
(17:  fiao):  UaDemeger  V.  lotea  County  Supn.  70 
O.  S.8Wal1.  294  (IB:  88):  Douglau  t.  Pikt 
Covnty,  101  a.  8.677(36:  968);  Pitamint  Twp. 
T.  .^Stna  L.  In*.  Co.  138  U.  8.  71  (84:  866); 
Taylor  t  rpnAmd',  103  U.  8.  60  (26:  1008); 


Oieett  T  Fondau  Lae  Gountt  Bupn.  68  D.  B. 
16  WaU.  678  (81:  882). 

If  a  contract  when  made  waa  valid  under 
tbe  Constitution  and  laws  of  a  state,  as  Our 
had  been  prevlciisty  expounded  by  ita  Judldd 
tribunalE,  and  as  they  were  understood  at  tba 
time,  no  subsequent  action  by  the  leglslatnn 
or  the  Jndtdary  will  be  rrgarded  by  this  coint 
aa  eatabllshlng  its  InTalidily. 

Senottia  v.  Lamton.lB  V.  8.  SWaU.  49T 
(19:  nS);  Sdtnaiv.  MerrhanU  Mvtint.  09.n 
U.  8.  14  WalL  661  (20:  7B7);  ITi«wp*>»  t. 
Perrine.  103  U.  8.  806  (36:  618);  Burget  r, 
Seligman,  107  D.  8.  80  (87:  850). 


between  the  autborlly  seeking  to  e_ 
force  tbe  statute  and  the  party  whoae  rtj^la 
are  affected  by  it,  the  obJectloD  will  not  bt 
considered. 

Wailev.Doiel^,MV.  8.  627(24: 181);  £bM. 
T.Phtladetphia,  27  Pa.  497;  PtopU  v.  SalomMi, 
M  III.  46. 

The  decisloD  of  the  supreme  coort  of  Ver- 
mont that  the  14tb  aecilon  of  tbe  statute  ta 
SuestlOD  1>  valid  was  right,  and,  whetliei 
gbtor  not.  Is  Immaterial  here. 
A  state  In  the  legitimate  exercise  of  Its  tax- 
ing power  may  require  its  citizens  wbo  am 
leasees  or  custodians  of  property  in  the  aiUa 
lielonglng  10  Other  clllzens,  to  withhold  from 
tbe  money  derived  from  it  and  payable  to  IM 
owners,  toe  amount  ot  the  tax  asMssed  upoo 
it  against  the  owners,  and  to  pa;  tbe  tax  (o 
the  state. 

Ftnt  Nat.  Bank  v.  E»ntvekji,  76  U.  a  f 
Wall.  868(19:  KHYj-ioj^erger  t.  Hovk.  76  0. 
8-  9  Wall.  468  (10:  731);  BeiU  Cap  R.  C*.  v. 
Penntyteania.  184  U.  8.  282  (33:  802);  Jenniiua 
V.  GoiU  Ridge  Imp.  A  C.  Co.  147  U.  &  147 
(87:  116);  Ntw  York,  L.B.AW.  R.  C«.  T. 
Ptnmtyltania.  ISS  U.  8. 638  (88:  846). 

Such  a  law  Impairs  no  obllgatlou  of  tbs 
contract  between  tbe  owneii  and  ibe  lesaoet, 
because  all  contracts  are  subject  In  tbe  taxisK 

Kwer  of  the  state,  and  auch  is  therefore  their 
piled  obligation. 

(Morn  V,  Sieholton,  80  U.  8.  18  Wall.  680 
(SO:  6M);  Ifeii  York  v.  Oaek.  146  U.  8.  807 
(87;  498);  Wttt  River  Bridge  Co:  v.  Diz,  47  O. 
8.  6  How.  SSa  (18:  1(46):  GharU*  River  Bridga 
Propn  V.  Warren  Bridgt  Proprt.  86  U.  8.  II 
PeL  480(9:  778). 

If  thrte  taxes  are  found  to  be  valid,  and  th> 
decision  of  Ihe  supreme  court  of  Vermont  od 
Ibis  point  to  be  therefore  erroncoua,  tbe  wbcrfe 
case  of  tbe  plnintlff  lo  error  falls  to  the  crauad, 
and  tbe  Judgment  of  tbe  Vermont  court  befny , 
In  that  view,  unquestionably  rigbl.  Ihoogb 
haied  upon  wrong  reasonx.  will  be  afflrmed. 

Doe.  Brodtt.  v.  Hoei-Rrobely.  BroetJITU. 
B.  10  Wall.  Sie  (IB:  10021;  Barth  v.  aiM.lt 
U.  8.  13  Well.  400  (20:  803):  Fir$t  Nat.  Bank 
V.  Home  Sat.  Bant,  86  U.  8.  21  Wall.  194 
(22;  660). 

Mr.  JiuMet  Gray  delivered  the  opinion  t£ 
the  court: 

It  was  hardly  denied  at  the  bar  that  tho  flnt 
writ  of  error  was  premalurely  sued  out  bcfora 
a  final  decree  had  been  enleied.  Butltisnn- 
neceaiary  to  dwell  upon  that,  because.  In  other 


,,        i«»B.S 


1890. 


BUTLUfD  R  Co.  T.  CCMTSAL  TSHKONT  R.  CO. 


iwpecti,  the  qnefiHoDi  adslog  upon  the  two 
•KtiU  of  error  are  ideatlcal. 

The  decree  below,  u  sppeari  by  the 
4ste  at  the  supreme  court  of  Vennoot.  and 
atlll  more  clearly  by  its  opinion,  made  part  of 
tbe  record,  and  reported  id  63  VL  1,  10  L.  R. 
A.  663,  8  Intera.  Cum.  Itep.  488,  did  a< 
proceed  eicluJiwly  on  Ihe  decision  of  ■  F« 
eral  queslioo,  but  also  upon  ground!  of  gei 

The  conclusion  of  Ifaal  court,  follovtog  tbe 
decision  of  ibis  court  lo  P/iiladelpfiia  it  ^.  it. 
S.  B.  Co.  V.  l^nntylrania.  123  U.  8.  836  [80; 
laOO],  1  InteiB.  Com.  Rep.  808,  that  tbe  statute 
of  Vermont  of  1882,  ao  far  as  It  souKht  to  tax 
iheearoiDgs  derived  from  loteralate  commerce, 
was  unconstitutional,  wae  In  favor  of  the  But- 
e39]lBi)d  Railroad  'Compaaf,  and  therefore 
caonoi  be  questioned  on  a  writ  of  error  aued 
out  by  that  company. 

Tbe  court  did  declare  that  the  provlalon  of 
the  sutute.  which  requires  tbe  lessee  10  pay 
the  tax  and  deduct  tbe  amount  from  tha  rent, 
does  not  Impair  the  obllgalli 
because  both  railroad  companies,  as  w 
tbe  rent  dne  from  ibe  one  to  the  other, 
noper  subjects  lor  taxation  under  Ibe  laws  of 
Vennonl,  and  the  method  to  be  adopted  for 
Ibe  collection  of  tbe  tax  was  purely  ■  question 
df  leglslsUve  discrclion. 

But  the  decision  of  tbts  part  of  the "^- 


was  not  put  upon  that  consideration  alone. 
On  tbe  conmry,  tbe  court  went  on  lo  say: 
"But  it  by  DO  means  follows,  because  tbe  de- 
fendant hu  paid  to  the  state  taxes,  underataw 
■flerwards  beld  to  be  void,  by  withholdingtbe 
■mount  Lhereof  from  the  rent,  that  tbe  Rut- 
land Company  can  now  claim  the  balance  of 
tbe  rent  for  this  reason."  And  IhU  proposition 
was  rested  on  several  distinct  grounds. 

Tbe  flnt  of  tbose  grounds,  as  summed  up 
by  tbe  state  court,  was  as  follows:  "Down  lo 
Hay  a?.  1687,  tbe  date  on  wblcb  the  decision 
In  ThihOelpliia  <£  S.  M.  8.  8.  Go.  v.  PtitnatV 
tonia.  133  U.  B.  S26  [80:  1200],  1  Inters.  Com. 
Rep.  808,  was  promulgated,  tbe  doctrine  of  the 
cases  decided  by  tbe  aupreioe  court  upheld  the 
coostttatiooallty  of  the  taxation  in  question. 
FhiUtdelpAia  d,  R.  R.  Co.  v.  Ptat.tjAvania 
VBIate  Tax  on  Baituay  Orof  BeetipUT)  82  U, 
B.  15  ■Wall.  284  [31;  1647;  Minot  t.  PMtadO- 
pkia,  W.  A  B.  R.  Co.  {"Delaaare  R.  Tn^'\  BO 
V.  a.  18  Wall.  20a  [21:888].  ...  The  Supreme 
Court  of  the  United  Btaies  la  the  supreme  ar- 
Uler  when  a  Federal  qnesHon  is  involved. 
Down  to  1867  that  court  bad  ruteil  tbe  Federal 
question  now  under  consideration  In  a  way 
ibat  upheld  the  legislation  in  queatloa.  Its 
dedsions  then  promulgated  were  the  supreme 
law  of  tbe  land,  absolutely  binding  upon  both 
putlea  lo  this  cause.  Heoce  all  payments  of 
taxes,  made  under  our  law,  which  down  to  tbal 
time  must  be  treated  as  valid  for  present  pur- 
Maei,  were  made  In  strict  conformlly  to  law. 
Tbe  nibsequeDt  change  in  the  deolaions  of  the 
ITnlted  Slates  Supreme  Court  Is  ooly  operative 


be  disturbed. 

440]*Bul  the  conclusion  tbnt  "the  defendants 

are  not  liable  to  pty  aiRDt  tbe  amount  paid  by 

usr.s. 


tbem  aslaxesnpon  the  eamlnga  of  tbe  Rutland 
Road"  was  also  put  upon  other  grounds 
namelv,  that  (he  taxes  upon  tbe  earnings  of 
the  Rutland  Railroad  were  taxes  which,  aa 
between  the  Rutland  Compsny  and  tbe  Central 
Yermonl  Company,  it  was  the  duly  of  the  Rut- 
land Company  to  peyi  tbat,  the  lease  being 
silent,  the  duty  to  pay,  under  the  common  law, 
rested  upon  Ibe  leswr;  that  this  oueslton  had 
been  decided  lu  ihe  former  suit  Delween  ihe 
parties;  that  by  tbe  statute  of  1883  the  Iblng 
taied  was  tbe  property  of  the  Rutland  Com- 
pany, and  Ibe  Ceotrsl  Vermont  Company  was 
but  tbe  collector  of  the  tax;  that  the  Central 
Vermont  Company  having  been  compelled  by 
law  lo  moke  the  payments  to  discbsrgean  obli- 
gation of  another,  the  law  implied  a  promise 
to  repay,  and  the  Central  Vermont  Company 
would  have  an  action  lo  recover  tbe  amount 
from  tbe  Rutland  Company,  and  a  court  of 
equity  would  avoid  circuity  of  action;  that  the 
Rutland  Company,  In  Ita  treasurer's  letter  of 
l^ptcmber  10,  1888,  bad  simply  objected  tbat 
thetai  was  invalid,  and  bad  made  no  sugges- 
tion that  tbe  statute  was  unconstitutional,  and 
offer  to  indemnify  the  Central  Vermont 
Company. and  tbe  latter  could  not,  in  prudence, 
do  olJieiwise  than  pay  the  taxes,  and  was  un- 
der no  duty  to  Incur  the  expense  and  assume 
tbe  perils  of  delay  and  of  litlgalion  to  teat  tba 
consiltutionalty  of  the  statute;  and  that  tbe 
Rutland  Company,  In  a  rourt  of  equity,  could 
not  have  relief  for  what,  as  between  tbe  parties, 
itself  should  have  done,  and  what,  by  Its  own 
laches.  It  had  suffered  to  be  done,  professedly 
In  Its  betaalf,  by  tbe  Central  Vermont  Coia- 

p«ny. 

These  grounds  involved  do  Federal  question, 
and  were  broad  enough  to  support  the  judg- 
ment, without  regard  to  tbe  question  whether 
tbe  provision  of  tbe  statuie.  under  which  tbe 
Central  Vermont  Company  paid  tbe  taxes  and 
deducted  them  from  tbe  rent,  was  or  waa  not 
constitutional. 

Such  being  tbe  case,  the  conclnsioa  Is  Inevita- 
ble that  the  court  has  no  Jurisdiction  to  review 
tbe  decision  of  the  slate  conrt. 

it  is  well  settled,  by  along  series  of  decisions 
of  this  court,*  lb  at  where  the  nigbeit  conrI[64 1 
ofaslBle,  in  rendering  Judgment,  decides  a  Fed- 
eral question,  and  also  deddes  against  tbe 
''ntlff  In  error  upon  an  independent  ground 
involved  in  a  Federal  question,  and  broad 
enough  to  support  tbe  Judgment,  Ihe  writ  of 
error  will  be  dismlsaed  without  cotutderlng 
the  Federal  question.  Murdoekr.  Memphii,  ST 
U.  S.  20  Wsll.  sac  [32:  426];  Jmkiiut.  /jmw- 
«nfAa;,lIOn.  S.323|38:139|;aMupr4v.i%M, 
138  n.  a  897  [S4:  991];  Widter  A.  Wood  Vow- 
ing d  R.  Mach.  Go.  V.  BkiniUT,  189  D.  3.  388 
'"6:  1981;  Hammond  v.  Jehiuton,  149  TJ.  S.  78 

5:  941]:  TyUr  v.  Can  Countfi.  143  U.  8.  288 

5:lfil*i\:  Bdaware  City S.  AP  S.B.Nav.Co. 

ReybM,  142  U.  S.  636  [86: 1141];  ButtU  r. 
BolUt,  ISO  U.  S.  861  [87: 1111],  in  tbe  last  two 
'  which  many  other  cases  to  the  same  effect 

In  Wiiliamt  v.  Wtaver,  the  coun  of  appeals 
of  New  York  held  that  asscsaors  of  taies  were 
not  personally  liable  in  damages  lo  tbe  owner 
of  national  bank  shares  alleged  tobave  been 
taxed  in  violation  of  a  autuie  of  the  United 


ovGoi>^Ic 


eu-Mi 
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StatM.  TBN.Y.SO.  A  wrltoferrortorpTlew 
tbe  Judgmeot  was  dlimisKd  by  tbis  court  be- 
ciiue.  u  waa  *atd  bj  Jfr.  Juft^  Milter  la 
ddivering  ttae  opinion,  "If  the  defendaiilg.  Id 
■TfBlnr  property  for  taxatioa.  iocar  do  per- 
•ooal  llabllitj  for  aoy  error  tbey  may  commit, 
tbe  fact  that  the  error  commltled  is  ■  mlicoD- 
•truction  of  aD  act  of  Cooftreu  can  make  no 
dlffeieDce."    100  D.  S.  U7  [3B:  7061. 

Id  Tounff  v.  American  8.  8.  Co.  100  U.  S.  41 
rs«:  066],  It  vaa  held.  In  an  optoloD  dellrered 
DyJfr.JiuliM  Field,  IhatthequesllOD  whether 
feea  exacted  in  TlolstioD  of  a  atatnle  of  the 
United  Btatea,  and  paid  without  objection, 
could  be  recovered  back,  waa  not  a  Federal 
qneetloa,  thedeflaion  of  which  hj  tbe  highest 
court  of  a  atalccould  be  Terlewed  by  tbia  court 
CD  writ  of  error. 

In  Tj/Ur  T.  CViW  Oauntj/,  above  dtcd,  an  ac- 
tion wai  brought  against  a  county  to  recoTer 
back  monev  paid  at  a  sale  for  taxes  of  lands 
alleged  to  be  luliiect  to  a  lien  of  tbe  Ualied 
Btatea,  and  therefore  exempt  from  laxstion. 
The  supreme  court  of  Norlb  Dakota— while 
holdiug  that,  in  view  of  tbe  decision  of  tbia 
court  in  Soriktrn  P.  R.  Go.  *.  Bodnie 
("NoTihem  P.  R.  Oe.  t.  Traia  County')  115 
IJ.  U.  BOO  [29:477],  tbe  lands  «ere  not  taxable, 
and  nothlnc  pused  by  the  sale— gave  ludg- 
642]meotfortbedereDdant.  "IN.  D.8W.  In 
support  of  a  writ  of  error  sued  out  by  tbe  plain- 
Uli  from  Ibis  court,  it  was  argued  that  the  aa- 
Knor  bad  no  jurliidictioD  to  decide  whether 
the  laoda  In  question  were  or  were  not  laxable; 
and  that  tbe  slate  court.  Id  holding  that  tbe 
act  of   the   taacaaor,  in   assessing   tbe  lands 


not  be  without  jurisdiction,  decided  against 
immunity  from  tbe  luriadictloD  of  tbe  aaseasor. 
But  tbia  court  dismissed  Ibewritof  error,  and, 
•peskiug  by  tbe  Ohirf  Juitiee.  said:  "The 
qtHStion arising  for  delermination  In  the  slate 
court  was  whether  tbe  morn:;  wblcb  bsd  been 
paid  by  tbe  purchaser  of  tbe  lauds  at  the  tax 
tale  could  be  recovered  back,  eitberatcommoo 
law  oi  under  tbe  Dakota  statute  iu  tbelr  be- 
half. Tbe  ground  upon  which  tbe  tax  title 
nn  held  to  have  failed  waa  that  the  United 
Btates  bad  a  lien  upon  tbe  lands,  and  that, 
therefore,  tbef  ixnild  not,  under  tbe  laws  of  tbe 
United  Butea,  be  sold  for  taxes;  but  that  fact 
did  not  Impress  with  a  Federal  chBrsclcr  tbe 
inquiry  as  to  tbe  right  of  recovers."  142  U. 
8.  200  [SS:  1017]. 

That  caae  cannot  be  distinguished  In  princi- 
ple from  the  cue  at  bar.  Id  this  case,  as  In 
that.lt  waa  argued  that  tbe  stale  court,  while 
It  cleclared  tbe  statute  to  be  DDCOnalitutionsl, 

Jet  by  Ita  deddop  cave  effect  to  tbe  unconsll- 
atlonal  statute.  But  in  eacb  case  tbe  decision 
of  the  Federal  question  was  not  an  essential 
element  In  determining  whether  tbe  plaintiff 
waa  entitled  to  recover  against  the  delendant. 
Wrilt  ^mvr  ditmittedfor  want  ofjvrittiie- 
tton. 


JAMES  STEWART.  Ftff.  in  Err.,    [04S 
DANIEL  a.  C.  HcHARRT. 

<aee  B.  a  Beporter^  ed.  ai3-«IU 

Dteiiion  of  land  dtparlmtnt. 

Altaic  court  bHS  no  iarWIntlon  to 
tbe  deoidoa  of  the  land  department  oi 
of  laot,  to  wit,  a  tesldence  on  a  turn 

on  waa  procured  by  fraud  or  Ink. 


[No.  8M.) 
Bubmiatd  Oa,  it,  1S3S.    DteidtdlTot.  a.  189S. 

Pi  ERROR  to  tbe  Supreme  Court  of  tbe  But* 
of  Calitornla,  to  review  a  judgment  of  tbat 
court  afflnniog  tbe  Judgment  of  tbe  Superior 
Court  of  the  Countv  of  Contra  Costa,  Call- 
fomfa,  Bustainino:  a  demurrer  to  theeroascam- 


'fipa  

Slaint  and  adjudKtog  that  the  plaintiff.  Danlal 
.  C,  HcHarry,  do  recover  from  tbe  defeudant, 
James  Stewart,  certain  land  situated  in  said 
county.    Afflrmed. 

See  same  case  below  85  Fac.  Rep.  141. 

Tbe  facts  are  sUled  in  tbe  opinion. 

Mtun.  E.  W.  HcGr»w  and  Theodora 
WrngnAT  for  plaintiff  In  error. 

Mturt.  Ch»rl«a  E.  WilaoB  and  W.  B, 
WtOt  for  defendant  in  error. 

Mr.  Juttiee  IHeU  dellreted  tbe  oplniosol 
tbe  courl: 

This  case  coines  before  lu  on  error  to  Iha 
supreme  court  of  California.  Tbe  action  WH 
ijectmeut,  commeuced  iu  July,  1891,  to  i» 
Mver  possemion  of  certain  parcels  of  land  iltii- 
ated  in  tbe  count;  of  Contra  Coata,  In  Ibat 
slate. 

Tbe  plaintiff  In  tbe  court  below,  defendant 

I  error  here,  allegea  in  hit  compl^t  that  OB 
the  26th  of  February  of  that  year  be  waa  IIm 
owner  In  fee  and  entitled  to  tbe  poaseaaloa  it 
certain  parcels  of  land,  described  as  lota  Noa.  % 
and  8  Of  section  Mo.  22,  and  tot  No.  t.  and  tb» 
northeast  quarter  of  the  northeast  quarter  of 
section  Na  37,  In  township  Na   S  nortb,  of 

ige  No.  8  west,   Mount  Diablo  base  and 

.'ridlsn,  according  to  the  official  survey  of  tba 
government  of  the  United  Slatea. 

That  while  he  was  such  owner,  and  ttraa 
seised  and  entitled  to  tbe  posseasioD  of  tlu 
premises,  the  defendant,  on  the  dav  meaticHiad, 

iihoutrightor  title,  entered  upon  the  ptem- 
■■es  and  ejected  him  tberefrom,  and  ever  stne* 
baa  withheld,  and  sUll  unlaw  fully  witbboldi^ 
the  poesesslon  thereof,  to  tbe  damage  of  plain- 
Uff  of  |i,ooa 

That  the  valueof  the  rents,  iaauea,  andDTOflli 
of  the  premises  from  the  entry  atataa  and 
while  the  plaiutUf  baa  been  excluded  tbvo- 
from  la  9S0. 

Tbe    plaint    . , 

igaioBt  the  defeodant  for  tbe  p 

iremises  an6  llie  recovery  of  the  sum  of  91,000 
or  wltbboldine  Ibe  same,  and  the  sum  of  (BO 
tnr  tbe  value  of  its  rents  and  profits,  and  for 
lucb  other  aod  further  relief  as  to  tbe  conn 
nav  seem  meet  and  proper. 

Tbe  defeodant  in  bis  amended  answar  denin 
geaerall;  aod  ipeclScally  each  of  Its  allegn- 
Uons,  except  Ihst  he  Is  snd  bas  baeo  to  the  po»- 


„.,Coifglif- 1 


Btewakt  t.  HcHabbt. 


ant't  posses- 

D  of  91,000, 


■earioD  of  tbe  premfwi.  wbtcb  be  idmlu,  and 
045]*  clilms  ttiat  be  U  the  owner  thereof  aod 
entitled  to  tbelrpoMMsioa.  And  hedenieelbat 
the  plaintiff.b;  reason  of  tbe  defendant':  ~ 
■Ion.  bM  been  dRmaged  in  llie  *t 
01  in  any  other  aum. 

Aod  u)  lili  aDiwer,  treated  aa  _  

plaint,  tbe  defendant  make*  certain  atlesalloas 
aa  to  tb«  acquisition  and  poesesalon  of  other 
property,  upon  wbich  be  anerta  a  right  I0 
pDter  the  tract  Id  controvera;  ■«  ao  adjoining 
farm  homeatead,  arerrlDg  Ibal  on  tbe  3d  day 
of  October,  1883,  be  became  the  owner  and 
went  into  Ibe  sclusl  poaaeBsion  of  a  tract  at 
land  situate  In  the  couDtr  of  Conlra  Coela,  tie- 
iog  a  portion  of  the  lana  which  was  awarded 
to  one  James  McClellan.  under  partition  of  a 
certain  rancho  enlitled  Pinole  Rancho  in  which 
he  waa  interested,  as  it  waa  surveyed  and  pat- 
ented by  tbe  United  States,  and  which  porlion 
Gelta  Stpwart,  bis  wife,  acquired  from  blm. 

That  tbe  iMrtlon  thus  acquired,  a  tract  of 
land  containicf;  about  sixty  (SO)  acres,  was, 
October  3,  1883,  conveyed  lo   tbe  cross«i 

Eleioant  by  deed  executed  and  acknowledged 
J  her.  And  be  Blleses  that  in  the  mont' 
Hardi,  IHTfl,  be  went  Into  actual  poaaesalc 
certalD  public  lands  of  the  United  Slate*  .  __ 
ate  in  tbe  county  of  Contra  Costa,  embracing 
a  portion  ot  tbe  property  for  which  this  action 
is  brought,  containing,  according  10  the  public 
aurreys,  seventy  (TO)  acrea  and  twenty-flve  (2S) 
hundrediha  of  an  acre,  and  that  be  has,  from 
Ibat  date,  remained  In  the  actual  pOBseuion 
thereof,  and  uaed  and  cuHlTaied  tbe  same,  and 
tliat  the  public  landaadjoin  tbe  land  conveyed 
to  him  by  Getta  Stewart,  and  were  reserved 
from  aettlement  under  tbe  nnlled  States  laws, 
00  Bcooant  of  unsettled  Spanish  and  Mexican 
land  grants,  until  the  letb  of  April,  1888,  when 
tbe  bonndarlea  of  the  Bancho  El  Sobrante.  of 
whicb  they  were  a  part,  were  finally  settled. 

Tbat  on  tbe  IDth  day  of  December,  1888,  tbe 
•urvey  of  the  public  lands  was  approved  by  tbe 
nmiMl  Statea  aurveyor  general  of  California, 
and  tha  map  of  the  township  was  filed  in  the 
United  States  land  cfEce  of  Calltomia. 

Tbat  tb«  croas- complainant,  in  tbe  month  of 
March.  1876,  and  on  the  Ifith  day  of  April, 
64611888.  and  since  those  perloda.'and  on  the 
10th  day  of  December,  188S.  and  tbereafler, 
resided  upon  the  land  acquired  by  him  from 
Q«tu  Stewart. 

That  00  the  lOlb  of  December,  1888,  and 
rince  tbe  month  of  Harcb,  1676.  be  was  the 
bead  ot  a  family,  and  was  then  of  the  age  ot 
forty-ntne  yeara.  and  was,  at  the  dales  men 
tloned,  a  natumlized  cHIkd  of  tbe  United 
Stales;  and  waa  on  tbe  2d  day  of  October,  1883. 
and  tban«fter,  on  the  lOth  day  of  December, 
1883,  and  ilnce,  the  owner  of  and  In  tbe  actual 
and  peaceable  potMnhm  of  the  land  conveyed 
to  biiD  1^  Getta  Stewart. 

That  on  December  10,  1888.  be  appeared  In 
pmoD  at  the  United  Stales  land  olBce  at  San 
Francisco,  state  of  California,  and  applied  to 
tbe  register  to  enter  as  an  adjoining  farm  bome- 
atead  nnder  the  prDviaiODS  of  aeclions  238S  and 
StMof  the  Revised  Statutes  of  the  Onited 
Statea,  the  public  land  above  referred  to  as  in 
bis  poMeadon.  The  sections  of  the  Revised 
Statutes  referred  to  are  as  follows: 

"Sec  2280.  EveiT  perion  who  la  tbe  bead 
lUCS. 


of  a  family,  or  who  has  arrived  at  tbe  age  of 
twenty-one  yeara,  and  is  a  citizen  of  tbe  United 
Slates,  or  who  baa  filed  bia  declaration  of  in- 
tention lo  become  such,  as  required  by  tbe 
naturalization  tews,  shall  be  enlirled  to  enter 
one  quarter  section  or  a  leas  quantity  of  unap- 
propriated public  lands,  upon  which  auch  per- 
son may  have  filed  a  pre-emption  claim,  or 
wbich  may.  at  the  time  tbe  appllcalion  la  made, 
be  subject  to  preemption  at  one  dollar  and 
iwentv-flve  cents  per  acre;  or  eighty  acres  or 
less  of  auch  unappropriated  lands,  al  two  dol- 
lars and  fifty  cents  per  acre,  to  be  located  In  a 
bodv,  in  conformity  to  the  legal  subdivisions 
of  tbe  public  lands,  and  after  the  same  have 
been  surveyed,  Andevery  persoDOWningand 
residing  on  land  may,  under  the  provisions  of 
Ibis  section,  enter  other  land  lying  contiguous 
to  his  land,  whicb  shall  not,  with  tbe  land  so 
already  owned  and  occupied,  exceed,  in  theag- 
gregate,  one  hundred  and  sixty  acres. 

"8ec.  3390.  The  person  applying  for  the 
benefit  of  the  preceding  aectiun  shall,  upon 
applii^llon  to  the  register  of  the  land  otilce  In 
which  he  Is  about  lo  make  such  entry. make  affi- 
davit before  the  register  or  receiver  that  be  is  the 
'head  of  a  family,  or  Is  twenty-one  years[647 
or  more  of  age,  or  has  performed  service  in  tbe 
army  or  navy  of  tbe  United  Slates,  and  ihat 
such  application  Is  made  for  his  exclusive  uae 
and  benefit,  and  that  his  entry  is  made  for  the 
purpose  ot  actual  settlement  and  cultivation, 


such  affidavit  with  tt)e  register  or  receiver  o_ 
payment  of  five  dollara  when  the  entiy  is  of 
not  more  than  eighty  acres,  and  onpaymentof 
ten  doHars  when  Ihe  entry  ia  for  more  than 
eighty  acres,  he  shall  theteupou  be  permitted 
to  enter  the  amount  of  land  specified." 

Tbat  In  compliance  witb  the  aections  of  the 
Revised  Statutes,  and  on  December  10.  lK$g, 
the  cross-complainant  made  affidavit  before  tbe 
register  of  tbe  United  States  land  office  at  San 
Francisco.  CaHfornis.  tbat  be  was  then  the 
bead  of  a  family,  and  ot  tbe  age  of  fifty-sli 

Ers,  and  a  naturalized  citizen  of  the  United 
tea.  and  that  Ihe  application  was  for  bl* 
exclusive  use  and  benefit;  tbat  tbe  entry  at  tbe 
land  was  made  for  tbe  purpose  of  actual  settle- 
ment and  cultivation,  and  not  either  directly 
or  indirectly  for  the  use  and  benefit  of  any 
other  person,  and  that  the  land  was  not  mineral 
land,  and  tbat  be  was  tbe  owner  of  adjoining 
land  upon  wbich  be  was  then  residing,  and  the 
amount  of  land  applied  for  would  col.  with 
the  land  already  owned  by  him,  exceed  in  the 
aggregate  one  hundred  and  sixty  acres. 

That  be  paid  the  fees  and  commissions  re- 
quired by  law  and  demanded  by  the  land  oS- 
ceTS,  and  thereupon  waa  permitted  toenlertbe 
land  as  an  adjoining  farm  homestead,  and  that 
the  receiver  of  the  land  office  gave  lo  him  a 
receipt  therefor. 

He  further  alleges  that  on  the  18th  ot  De- 
cember, 1883,  the  plalnlia  in  the  action,  Mc- 
Harry. filed  a  pre  emption  declaratory  statement 
IntbeUDitedBtaieslatid  office  at  Sao  Franciaco, 
alleaing  settlemenl  on  the  IBth  of  January, 
1876,  updnalrsct  of  land  described  substanllal- 
ly  as  tbe  premises  for  whicb  recoverr  is  sought 
in  tbe  present  action,  and  gave  notice  that  ba 
claimed  a  pre-emption  right  to  the  Uod. 

D,...d„CoOglc  *" 
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Tbat  the  land  described  in  tbe  pre-emptl< 
declaratOTT  stalemeDt  of  the  plilotiS  Included 
B48]tbe  land  in  tbe  actual  posBeninn  *or,  and 
entered  by,  tbe  croaa-complainaiit  as  an  adjoin- 
ing farm  nomeBlead;  Tbat  plafntlff  dtd  oot 
then,  DOT  bas  be  ever  dnce,  had  poaseation  of 
the  land  Included  In  Ibe  CTon-compIalnant'a 
homeatead  entrv,  or  anj  put  tbereof. 

He  further  alleges  that  a  heariDg  of  tbelr  re- 
•pective  claima  was  had  before  the  reglsler  and 
receiver  of  tbe  Dnited  Slalea  land  office  at  San 
Francisco,  atid  tbai  be,  Ibe  crosi  coraplainaot, 
■nd  ilie  plaintiff  produced  wltneasesin  lupport 
of  their  reapectWe  clalnu  to  the  land,  whote 
featlmoDj  was  taken  and  reduced  to  writing  In 
the  land  ofBce. 

That  at  *uch  hearing  tbe  fact  was  proved 
that  tbe  cross- complain  ant  bad  been  In  tbe 
actual,  peaceable,  and  conilnDouspoeseulonot 
the  land  included  In  his  homestead  enlr;  since 
tbe  monlh  of  Hsrcb.  I&t6:  that  Qetta  Btewart, 
Ills  wife,  VBS  In  tbe  actual  pospeulon  of  tbe 
land  conveyed  to  blm  by  her  deed,  and  bad 
been  in  such  actual  posKadon  since  the  year 
1871  to  tbe  date  of  tbe  cocreyance,  and  that 
wlih  tbe  deed  she  delivered  ponteealon  thereof 
to  him,  and  that  he  then  took  poaseFslon  thereof 
■nd  continued  in  actual  poesession  thereof  with 
kU  famOj,  cooalaling  of  his  wife,  said  Oetta 
Stewart,  and  her  children  bv  bcr  former  mar- 
liige,  on  tbe  lOih  day  of  December,  1S6S;  and 
that  tbe  facta  thus  proved  were  not  disputed, 
and  that  no  evidence  whatever  to  pnt  tbe  facta 
■o  proved  In  iBiue  was  ever  brought  before  s«id 
knd  officers  at  the  bearing. 

That  St  tbe  bearing  of  the  conteat  before  the 
register  and  receiver  the  fact  was  proven  that 
the  plaintiff  and  members  of  bis  family  threat- 
ened the  life  of  the  croaa-complainant  and  M- 
tacked  bim  at  vaiiotu  time*  since  he  took  poa- 
•eadon  of  tbe  lands,  abot  at  blm,  at  the  boose  in 
which  he  and  bia  family  reaided,  and  thns  put 
.bim  In  reasonable  fear  of  his  life  and  of  penonal 
violence  of  himself  end  family,  and  thereby 
compelled  blm  to  remove  to  tbe  (own  nf  Mar- 
tinet, and  that  thereafter  he  employed  the  ten- 
ants who  held  actual  posaeasion  of  tbe  land  for 
klm,  and  that  tbe  tenants  were  asaanlted  by 
theplaintlff  in  a  similar  manner,  and  that  upon 
two  occasions  the  plaintiff  and  memben  of 
bis  family  were  tnetled  for  each  assaults. 
That  tbe  register  and  leoetver  refuaed  to  find 
focti  from  sacli  lestlmooT,  and  dedded  that  it 
wu  naneceasary  to  consider  tbe  same; 
tt49]*Tbat  the  plaintiff  claimed  lobavemadee 
aeltlement  upon  adjoining  sobdiviaions  of  land, 
and  by  reason  of  such  settlement  Included  tbe 
land  in  tbe  posseaslon  of  and  contained  in  the 
homestead  entry  of  the  croaa-oomplalnant.  In 
bis  pre-emption  claim,  and  the  regiater  and  re- 
ceiver found  such  facts  to  be  true,  hot  never- 
tbelesa  decided  that  the  land  Included  in  the 
croas-Gom  plain  ant's  homestead  enlnr  was  nota 
valid  adverse  claim  to  the  plalnlifl'^a preemp- 
tlon  claim,  for  the  reason  that  the  crOMcom- 
plaloant  did  not  acquire  any  right  or  liile  by 
the  deed  from  bis  wife  to  the  land  adjoining 
tbe  land  embraced  in  his  homestead  entry.  In 
which  ruling  ibey  erred. 

And  the  cross  complainant  farther  avert 
that  on  March  7. 1885,  the  land  ofBceri  made  a 
de^.iaion  in  tbe  matter  of  the  conflicting  claims 


I  of  the  cross-corn  plain  ant  and  plaintiff  to  tfaa 
land.  In  favor  of  the  pliilnlilTs. 

That  on  the  lOtb  day  of  March,  1880;  betng 
within  the  time  required  by,  and  In  accordanoa 
with  the  nites  and  regulations  of  the  Oeneral 
Idnd  Office,  tbe  cross  complainant  filed  hla 
appeal  from  tbe  decision  of  Ibe  regiater  and 
receiver  to  the  Commiasiooer  of  the  Qeneral 
Land  Office. 

That  ihereopoo  (he  Coromiaaloner  of  tha 
General  Land  OfBce  considered  the  name  aad 
reviewed  the  evidence  and  the  decision  of  tha 
register  and  receiver,  and  on  the  1st  day  ot 
SeptemlKT.  1886,  rendered  a  decision  revers- 
ing Uiat  of  tbe  register  and  receiver,  and 
awarding  to  tbe  cross  complainant  tbe  land 
claimed  by  bhn  and  included  in  hla  homestead 
ent^. 

That  thereupon  tbe  plalnliff.  HcHarry.  oa 
tbe  6th  day  of  November,  1886,  appealed  fron 
the  decision  of  llie  Commissioner  of  tbe  0am- 
eral  Land  Office  In  tbe  contest  to  theSecreUiy 
of  tbe  Interior. 

That  on  Ibe  16th  dav  of  Beptember,  ISeS.lbe 
Secretary  of  (he  Interior  revrsed  the  decialoD 
of  the  Com mii<sl oner  of  tbe  Oeneral  Land  Ot- 
flce,  awarding  the  public  land  claimed  bf 
the  oroaa-com  plain  ant  to  the  plaintiff.  Ooa 
ground  ofthe decision  of  Ibe Secrelary,  award- 
ing tbe  public  land  to  the  plaintiff,  ta  thus 
stated  in  bia  opinion; 

"The  statute  requiree  reiidenee  on  tbe  ori|l- 
nalfarm.  Tbeptoof shows thatSlewnrtandhii 
fatniIy,whllemaklnsaBhow*ofreiidenoe[OftO 
on  the  tract  claimed  as  an  original  farm,  had 
In  fact  leased  aald  farm  lo  a  tenant  for  a  nnia- 
ber  of  years,  covering  tha  period  ot  his  adjota- 
Ing  farm  entry,  and  tbat  they  In  (act  redded 
several  miles  from  aald  farm  In  tbe  town  nt 
Uarlines,  where  Stewart  had  an  esubliihed 
permaDent  busineaa  and  a  residence  connected 
with  bis  place  of  bnrineaa.  The  excuse  set  op 
by  Stewart  for  anch  nonresldence,  nam^i 
that  ft  wa>  becaoae  of  danger  of  violence  mm 
Inlury  at  tbe  banda  of  tbe  McHarrya,  la  not 
snitained  by  the  evidence.  Mrs.  Btewart  lea- 
tlfles  that  she  went  to  the  farm  and  remained 
there  tot  short  periods,  whenever  abe  felt  In- 
clined, and  seems  never  lo  have  been  molested, 
attempt  by  the  McHarrya  to  prevent 


The  pUlDtiff  demurred  b. 

phlpt,  the  demurrer  was  nutaiDcd,  and  Judg- 
ment was  rendered  thereon  aikd  on  theanawer, 
in  favor  of  plaintiff,  and  defendant  appealed 


The  supreme  court  held  tbat  Stewart'a  ow>> 
erahlpand  title  were  sufficient  toentltle  him  to 
an  additional  farm  bomeatead,  and  tbat  tba 
land  department  erred  as  matter  ot  law  In  llB 
conclusion  lo  regard  thereto, hot  that  In  reepeat 
of  Stewart's  residence  on  tbe  land  convevM  to 
blm  by  his  wife,  that  waa  a  qnestioo  of  fact, 
and  the  court  had  no  lariidlcUoo  to  re-ezambM 
Ibe  conctuslona  ofthe  land  department  iheteoQ, 
Id  the  absence  of  a  clear  abowlng  that  tha  da> 
cislon  WIS  procured  by  fraud  or  ImpoalriOB, 
wbicb  did  not  appear  In  tbe  case.  With  tbaaa 
views  we  concur. 

Judgment  Iffflmtd. 


Mxy 


UBV.fl. 


HiLiJi  T.  Orkkit. 
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651]     LAWRENCE  P.  MILLS,  Appt., 

W.  BRIGGS  GREEN. 

(Bea  S.  C.  Reporter's  cd.  Wl-a5&) 

Appeal,  uAm  dumitied—jvdidal  noOet, 

L  WhMi.pendlnBBnappeal.anerootoccurawttl 
out  ttaetaultot  eltber  party,  which  leoderi  It  In 
poMlblB  for  tbe  oourt  (o  fmmt  nor  relief.  It  wl 
dlimlH  the  appeal;  and  luch  event,  when  noCai 
peartDS  In  the  recnnl,  mar  be  proved  b;  eilrli 


I.  Where  the  whole  object  ol  the  (ult  la  u>  seoure 
the  right  to  votestaneleotlOD  (or  delegate*  to  a 
connitiiUonal  coDveDllon.  Bod  before  the  appeal 
to  [his  court  the  da;  to  vote  hai  passed  sod  the 
basaMembled,  the  appeal  will  bedis- 


t.    Thif  oourt  takes  Indlolal  notice  of  tbe  eleoUon 

of  delesalm  (onnd  theaaraiDbllns  of  a  state  coo- 

Btltutlonnl  ooaveotioD.  oo  appeal  from  thede- 

oIbIod  of  a  lower  Federal  court. 

[No.  783.] 

Buhmitted  Oet.  18, 1895.   Dttided  Nov.  tS.  1895. 

APPEAL  froin  a  decree  or  the  TJoited  Slates 
Circuit  Court  or  Appeals  for  tbe  Fourlb 
Orcuil  reversiBg  the  orders  of  the  United  Slates 
Circtilt  Counfor  the  District  of  South  Carolina, 
and  dlsaolviag  an  lajunctloD  and  retnandio); 
the  caae  to  that  court  nitb  dlreclioDSlodisniiBH 
tbe  suit.  Id  a  suit  In  equilj  brought  bj  Law- 
KOM  P.  Hills  for  an  loJuDctioD  ai^ainst  W. 
BrJi;i^  Qreeu,  Ibe  supervisor  of  legistratloa  of 
RirblaDil  count;,  Boutb  Carol  ins,  restrainlur 
him  from  tbe  performance  of  certain  acts,  and 
tor  further  nlief.   Ud  molion  to  dismiss.    Ih»- 

8ee  Nme  case  below,  S7  Fed.  Rep.  818,  2S 
C.  8.  App.  88S. 

Tbe  facli  are  stated  in  the  opioion. 

Matrt.  Wm.  A.  Barber,  Attorney  Genersl 
of  South  Carolloa,  Edwftrd  HcCrad^,  and 
Qtorgt  8.  Mover  toi  appellee,  in  favor  of  mo- 
tion. 


Mr.  Jvetite  Qtm.j  delivered  the  opinion  of 
tbe  court: 

This  was  a  bill  inequity,  flied  April  19. 1893, 
In  tbe  circuit  court  of  the  United  Slates  for 
the  district  of  South  Carolion,  hv  Lawrence 
P.  Mills,  BJleKlbg  himself  to  be  a  citizen  of  ibe 
■tale  ot  South  Carolina  and  of  tbe  Uoited 
Slalei,  and  a  resident  of  a  certain  precinct  in 
tbe  county  of  Richland,  and  qualifled  to  Tote 
at  all  Federal  and  stale  elections  in  tbe  pre- 
cioct.  and  BalDg  in  behalf  of  himself  and  all 
eS2]  other  cllizens  *of  Ibe  county  In  like  cir- 
(Tumstancee,  for  an  Injunction  against  W. 
Brings  Green,  the  supervisor  of  rcsistration  of 


tbe 


if  alleged  that  by  a 
Carolina  of  December  24.  1894,  a  convention 


The  hill  alleged  that  b 


a  of  South 


■  called  to  revise  the  Constitution  of  Ibe 
■tate,  tbe  delegates  (o  be  elected  on  the  third 
Tuesday  of  August,  1896,  and  the  convention 
to  assemble  on  the  second  Tuesday  of  Septem- 
ber, 1890;  that  the  same  and  other  statutes  of 
South  Carolina  contained  regulations  as  to  tbe 
lj»  U.S.  U.  a.  Book  40. 


rciiislratlon  of  voters,  and  as  to  certificates  of 
rc^islratlon,  which  were  In  violation  of  the 
Constitution  of  South  Carolina,  and  of  the 
Constitution  of  tbe  United  Stati'S,  In  various 
particulars  pointed  out,  as  abridglniir,  imped- 
ing, and  dcatroyinz  the  suffrage  of  tbe  citizens 
ot  tbe  state  atid  ol  the  United  Slates;  that  the 
defendant  was  exercising  the  duties  prescribed 
by  those  ilslutes,  and  intended  to  continue  to 
do  so,  and  speclflcatly  intended  to  furnish  and 
deliver  to  the  boards  of  managera  appointed  to 
hold  tbe  election  of  delegates  to  the  conslilo- 
Itonal  conTentiou  Ibe  regtstralton  books  of  tbe 
several  precincts,  to  be  used  by  the  msnagcra 
at  that  electiop;  that  tbe  plaintiff  had  failed  to 
register  as  a  TOter.  because,  notwithstanding 
repealed  efforts  to  become  registered,  be  found 
bimseir  unable  to  comply  with  the  unreason- 
able and  burdensome  regulations  prescribed  by 
tbe  uncnnstltutionsl  registration  laws;  that  be 
WB8  desirous  of  voting  for  delegates  to  the  con- 
stilutlonal  conventioo  at  tbe  election  prescribed 
by  the  statute  of  1694  tor  Ihst  purpose;  that 
the  registration  bonks  in  the  defendant's  bands 
did  not  and  would  not  conlsin  the  plaintiff's 
name;  that  he,  and  others  under  like  circum- 
stances, would  not  be  pennilled  to  vote  at  that 
election,  unless  their  names  were  found  upon 
the  books,  and  unless  tbey  could  produce  regis- 
tration certificates;  and  that,  if  the  defendant 
were  permitted  to  coniinue  tbe  IHegHl,  partial, 
and  void  registration,  and  were  allowed  to  turn 
over  the  boobs  to  tbe  managers,  the  plaintiff 
would  he  deprived  of  his  right  to  vote  at  that 
election,  and  grleroas  and  Irreparable  wrong 
would  be  done  to  him,  and  to  other  ciliieoa 
under  like  circumstances. 

Tbe  prayer  of  tbe  bill  was  for  "  a  writ  ot  in- 
junction.'restraining  and  enjoining  Ibe  (OR3 
snld  defendant,  individually  and  ait  supervisor 
of  registration,  from  tbe  performance  ot  any 
of  the  acta  hereinbefore  complained  ot,"  and 
for  further  relief. 

On  the  filing  of  the  bill,  Ibe  circuit  court 
grant«J  a  temporary  Injunction,  as  prayed  for, 
and  ordered  notice  to  the  defendant  to  show 
cause  on  May  S.  1S95,  why  It  should  not  be 
continued  in  force;  and  on  that  day,  after  a 
hearing,  ordered  it  to  be  continued  until  tbe 
final  determination  ot  tbe  case,  or  until  the 
further  order  of  the  court.     67  Fed,  Itep.  818. 

The  defendant  appealed  lo  tbe  circuit  court 
of  appeals,  which,  oo  June  11,  1895,  reversed 
tbe  orders  of  Ibe  circuit  court,  dissolved  the  in- 
junction, and  remanded  the  case  to  tbnt  court 
with  directions  to  dismiss  the  bill.  25  U.  S. 
App.  883.  Tbe  plainliff,  on  September  4. 1895, 
appealed  to  this  court;  and  the  appeal  was  en- 
U'red  Id  (his  court  on  September  19.  189S. 

Tbe  defendaut  moved  to  dismiss  tbe  appeal, 
analgning,  as  one  ground  of  his  motion,  "that 
Ihere  Is  now  no  actual  controversy  involving 
real  and  substantial  rights  between  the  parties 
lo  the  record,  and  no  subject-matter  upon 
which  the  Judgment  of  thiscourt  can  operate." 

We  are  of  opinion  that  the  appeal  must  be 
dismissed  upon  this  ground,  without  consider- 
ing any  other  question  appearing  on  the  record 
or  discussed  by  counsel. 

"Tbe  duty  of  Ibis  court,  as  ot  every  other  Ju- 
dicial tribunal.  Is  to  decide  sclual  controverslea 
by  a  Judgment  which  can  be  carried  Into  effect, 
and  not  to  gire  oplniona  upon  moot  questions 

o,„„...„CoOglc    ** 


or  Rbstract  pto positions,  or  to  declare  princlpiea 
or  rules  of  liw  which  cannot  iflect  Ihe  matler 
in  issue  !a  the  case  before  it.  Ii  necessaHtf 
folloHB  that  wbeo,  peodlDK  ad  appeal  from  tbe 
ludgmeot  of  a  lower  court,  aod  ivltbout  an; 
fault  of  the  defeodunt,  an  event  occurs  which 
renders  It  impossible  for  this  court,  i(  It  should 
decl<)e  U)Q  case  in  favor  of  ibe  plaintiff,  to 
grant  him  an;  eflectual  relief  whatever,  tlie 
court  will  not  proceed  to  a  formal  Jud^oieDl, 
but  irlll  dismiw  tbe  appeal.  And  such  a  fact, 
Khen  Dot  appearing  oo  tbe  record,  may  he 
proved  by  extrinsic  evidence.  Lord  v.  Vtatit, 
4S  U.  8,  8  How.  251  [12:  10671;  Catiforniii  v. 
San  P<Mo  6k  T.  R.  Co.  U9  U.  B.  808  [37:  747]. 
6541    'iradefendaDt,  Indeed,  after  notice  of 


if  any  other  structure,  persists  In  complet 
Ing  the  building,  tbe  court  nevertbelees  Is  not 
deprived  of  the  authority,  wheoerer  io  Its 
opinion  justice  requires  it,  to  deal  wilb  the 
rights  of  tbe  parties  as  Ihej  stood  At  the  com- 
mencement of  tbe  suit,  and  to  compel  tbe  de- 
fendant to  undo  what  he  has  wrongfully  done 
■iDce  Ibat  time,  or  to  answer  In  damages. 
Tucker  T.  Eovard,  128  Haas.  861,  88S,  and 
cases  dted;  Atty.  Qtn.  v.  Ortat  Northern  B, 
a>.  4  De  O.  *  S.  76,  94;  l^Auns  t.  Midland 
R.  a.  86  N.  J.  Eq.  S18.  88  N.  J.  £q.  42S; 
FlaUeeiOt  t.  QaUna  d;  &  W.  R.  Oo.  &  Wis. 
498. 

But  If  the  IntervenlDg  event  Ii  owing,  either 
to  tbe  plaintiff's  own  act,  or  to  a  power  beyood 
tbe  control  of  either  party,  the  court  will  stay 
lu  hand. 

For  example,  appeals  bare  been  dismissed 
by  this  court  when  the  plaintiff  had  executed 
a  release  of  his  right  to  appeal  {Blicdl  v.  Fet^ 
Oiele.  184  U.  8.  6D0  [SB:  9»8]|:  or  when  tbe 
rights  of  both  parties  nad  come  under  the  con- 
ttol  of  the  laine  persons  (Lord  v.  Vauit,  49  U. 


Wood  Paptr  Oo.  v.  flyt,  76  U.  8.  8  Wall.  888 
[19:  878]:  Batt  Tennettet.  V.  A  0.  B.  Co.  v. 
B^them  Teleg.  Oo.  120  U.  S.  696  [S1:85S]; 
South  apring  BUI  Oold  Min.  Oo.  t.  Amador 
Medean  Gold  Jfin.  Oo.  146  U.  a  SCO  [36:  712]); 
orwben  tbe  matter  has  been  compromised  and 
aetlled  between  tbe  parties  {Dakota  County  ~ 


SoPSEiiK  CoDBT  OF  TSB  UsiTBD  Ktatxl  Oci^  Tsk^ 

restrain  a  sale  of  proper^ 


eiidden.  lis  TI.  B.  222  m-.  S81]);  or  when  pend- 

g  the  Tslidilvof  tbe  aasess. 

i  tax,  Ibe  tax  was  paid  (San  Mntco 


Ing  a  suit  concerning  tt 


County  T.  Southern  P.  A  Co.  116  U.  ..  . 
[29:  6891;  LitOe  v.  Bauiert,  18«  U.  S.  647  [88: 
1016]:  Singer  Mfg.  Co.  ».  Wright,  141  D.  8. 
696  [SO:  aoS]);  or  the  amount  of  the  tax  was 
tendered,  and  deposited  in  a  bank,  which  by 
statute  bad  tbe  same  effect  as  actual  payment 
and  receipt  of  the  money.  California  v.  San 
Fdblo  &T.  R.Go.  149  II.  8.  808  [H7:  747]. 

Where  appeals  were  taken  from  a  decree  of 
foreclosure  and  sale,  and  also  from  decrees 
made  in  execution  of  that  decree,  and  the 
principal  decree  was  reversed,  It  was  held  that 
tbe  later  appeals  haviog  been  annulled  by 
operation  of  law,  tbeir  subject  matter  was 
withdrawn,  and  tfaev  must  be  dismissed  for 
65A]  'lack  of  anything  on  which  they  could 
operate.  Chicago,  B.  A  7.  B.  Oo.  T.  Fetdiek, 
lOaO.  8.47,48  [27:47], 

Where,  pendlDg  an  appeal  from  ft  decree 


dismissing  _ .™ y...^,^,^ 

of  tbe  plnioTlff  underassessmeals  for  street  im- 
provemeolB  and  to  cancel  (ax  lien  rerti&caiea, 
(be  assessments  and  certificates  were  qunshcd 
and  annulled  by  a  judgment  In  another  suit, 
the  appeal  was  dismissed,  without  costs  to 
either  patty.  Wathington  Market  Co.  t.  J)i»- 
tria  of  CoCumbia.  187  U.  8.  63  [84:  673]. 

Where,  pending  a  writ  of  error  In  an  actloa 
which  did  not  survive  by  law,  the  plaintlll 
died,  the  writ  of  error  was  abnted.  Marlin  t. 
BiiHimore  A  0.  B.  Co.  {•'Uerling  v.  Baltimvn 
it  0.  R.  Co.")  161  D.  8.  678  [88;  811]. 

In  the  great  case  of  Peantylzauia  v.  Wheel- 
ing A  B.  Bridge  Cb., which  was  a  liil)  In  equity 
filed  in  this  court,  under  lis  original  Jiirisdlo- 
lion,  for  an  injunction  agalDBl  tbe  const  ruction 
and,  maintenance  of  a  bridge  across  (he  Ohio 
river,  to  tbe  otH^lructlon  of  Ihe  free  navigation 
of  the  river,  this  court  entertained  jurisdiction, 
and  on  May  27,  1852,  decreed  thai  the  bridm 
was  an  obstruction  and  a  nuisance,  and  should 
be  either  abated  or  elevated  no  as  not  to  lolrr- 
fere  with  the  free  navigation  of  the  rirer.  and 
awarded  costs  against  the  defendsni;  but  sua- 
pended  the  enforcement  of  tbe  decree  for  ft 
limited  time,  to  allow  (be  defendant  to  carry 
out  a  scheme  by  which  the  obstruction  to 
navigation  might  be  removed.  64  U.  8.  13 
How.  S16,  626;  S37  [14:  24»,  294,  295].  By 
the  act  of  Congress  of  August  31.  1&^2.  chap. 
Ill,  g  7,  the  deteudant  was  authorized  1o 
have  and  maintain  the  bridge  at  its  then  site 
and  elevation;  and  tbe  officers  and  crensof  alt 
vessels  and  boats  navigating  the  river  were  le- 
quired  to  reKulale  tbe  use  of  their  vessels  and 
boats,  and  of  an;  pipes  or  chimneys  belonging 
thereto,  ao  as  not  to  interfere  with  tbe  eleva- 
tion and  construction  of  the  bridge.  10  Stat. 
at  L.  lis.  Ttge  bridge  having  been  blown 
down  by  a  violent  storm  Id  the  summer  of 
1854,  and  the  defendoct  preparing  to  rebuild 
it  according  to  the  original  plan,  the  plaintiff, 
on  June  2C  18M,  obtained  from  Hr.  Justice 
Orier,  In  vacation,  an  Injunction  which  wfti 
served  upon  the  defendant,  not  with  standing 
which  It  proceeded  with  the  ereclioa  of  Uw 
brldm.  and  completed  it  in  November,  1864. 
■At  December  term.  1854,  of  this  court,  {(Uia 
tbedefendant  moved  lodissolvc  Ibat  injunction; 
and  the  plaintiff  filed  motions  for  a  sequestration 
ngainst  the  deFendant,  and  for  an  attachment 
for  contempt  against  its  ofDcera  for  disobey- 
ing the  former  decree  of  Ibis  court  and  the  lo- 
juDCtlon  of  Mr.  Justice  Grier,  and  for  an  exa- 
culion  for  the  costs  awarded  by  tbe  former 
decree  of  this  courL  This  court  held  that  the 
act  of  1863  was  a  constitutional  exercise  of  itw 
power  of  Congress  to  reeulate  interstate  com- 
merce, and  that  since  that  act  Ibe  portion  of 
its  former  decree  which  directed  the  allerallon 
or  abatement  of  the  bridge  could  not  becarrled 
Into  execution;  and  therefore  denied  the  plain- 
tiff's motions  for  sequestration  and  attachment, 
dissolved  the  injuuclion,  and  only  granted  to 
the  plaintiff  eieculion  for  the  cosis  decreed  by 
this  court  before  Ihe  passage  of  tbe  act  of  Con- 
gress. SB  U.  S.  18  How.  421,  481,  486,  4Sa, 
490  [16:435,  437.430.449], 

In  a  suit  by  a  county  to  restrain  a  rait- 
road  corporation  from  huildlcg  a  railroad 
along  a  public  highway,  the  supreme  court 
of    Iowa   liehl   that  an   order    refusing  •■ 


OiLLii  T.  SnncHnBU). 


fDjuDCllOB,  thoafrli  erroneoas  when  mat 
thould  not  be  Tevened  wben  the  legidaiu 
pendlDft  the  appeal,  bid  authoriMd  the  i 
complained  of.  Linn  County  t.  Heaitt, 
Iowa,  60S. 

Still  niOFB  analogous  to  the  present  case 
one  brought  before  the  conrt  of  appeals 
Kev  York,  and  stainl  in  Its  opinion  as  ( 
lows:  "This  action  was  commenced  loTealn 
certain  petsons  from  pioceedinK  to  incor] 
rate  the  Tillage  of  North  Tarrytnwn  underl 
eeoersl  act  of  the  legislature  authorizing  1 
incorponilloD  of  Tillaaes.  The  persons  me 
defendaDls  are  those  who  signed  the  notice 
quired,  and  the  officers  of  the  town  who  woi 
be  insperlors  of  tlie  election,  i  temporary 
junclicin  was  oblainecl.  which  was  dissolvi 
and  tlie  election  was  held,  and  a  majorll; 
ToicB  determined  in  favor  of  the  f  ncorporatli 
and  Ibe  proceedings  for  such  incorporali 
have  been  perfected,  Tillage  officers  chosi 
and  the  corporation  Is  in  operniion.  By 
■upplemeotal  complatnt  these  fncts  were 
up.  and  judgment  demanded  thai  all  these  a 
be  declared  null  end  void.  The  grouods  ot  t 
action  are  that  the  statute  was  not  compK 
667]wlth,  and  tbal 'the  stAtule  Itself  Is  unci 
■lilullonBl.  We  do  not  deem  It  necessary 
determine  wlielber  the  action  Is  maintaioal 
as  originally  commeoced.  As  it  appeared  up 
the  trial,  and  Is  preseoied  lo  us  upon  appc 
no  effectual  Judgment  can  be  rendered  in 
The  acts  sought  to  be  restrained  have  be 
consummated,  and  from  a  project  to  incor] 
rale  a  Tillage,  Ibe  village  has  become  incori 
rat«d.  The  defendanla  are  not  necessary 
proper  parties  to  the  action  upon  the  facts  d 
closed  «1  the  trial.  The  village  Itself,  or  I 
truBiees  who  are  now  eicTcisiag  the  franchi 
are  the  necessary  parties  to  (be  action,  and  an 
jnnctloo  restraining  the  defendanla  would  be 
00  practical  effect  upon  the  corporation.  T 
do  not  deem  It  proper,  therefore,  to  express 
opinion  upon  the  points  presented,  InvolTl 
the  validity  of  the  statute  or  Ihe  regularity 


a  decision 

Judgment. 

In  the  c 


FtopU  Y.  Olark.  10  N.  Y,  J   _. 

I  at  bar,  ifae  whole  object  of  t 
Dill  was  10  secure  a  right  to  Tole  at  the  eli 
lion  to  be  held,  as  the  bill  alleged,  on  1 
third  Tuesday  ot  August,  189fi,  of  delegates 
Ihe  constitutional  conventldn  of  South  Caj 
lina.  Before  this  appeal  was  taken  by  t 
plainliff  from  the  decree  of  the  circuit  coi 
ot  appeals  dismiasmK  his  bill,  that  date  h 
passed;  and.  before  (he  entry  of  the  appeal 
tbia  court,  tbe  conTention  had  assembled,  pi 
Buant  tothe  statute  of  South  Carolina  of  181 
by  which  the  convention  had  been  called. 
8.  C.  Stat.  80a.  808.  Theeleclion  of  the  de 
gates  and  Ihe  assembling  of  the  convention  e 
public  matters,  to  be  taken  notice  of  by  t 
conrt,  without  formal  plea  ot  proof.  T 
tower  courts  of  the  Dniied  Slates,  and  tl 
court,  on  appeal  from  their  decisions,  take  : 
dicial  notice  of  tbe  CoDStitulion  and  pub 
laws  of  each  state  of  the  Union.  Omngt 
Sua,  S4  U.  S.  8  Pet.  007,  63.1  [9:  246,  261 
Lamar  v.  Mieeu,  113  TJ.  S.  4G3,  474  [28:  7( 
TOBL  and  114  U.  a  318, 233  [29: 94.  SSI :  Bam 
T.  Dimoghttt,  116  U.  S.  1,  6  [39:  (^5,  AC 
AvfMJrot  Bimk<itNtv  York  r.  F^ncUg 
lfiSU.B. 


120  U.  S.  747,  761  [30:  825,  8371;  GormhgT. 
Banyan,  138  D.  S.  638  (84: 1080]]  Martin  r. 
Baltimore  ■£  0.  R.  Co.  ["Oerling  r.  BaMmort 
•6  0.  it  Cb.")lBl  tJ.  8.  873, 878  [38:811,  818]. 
Taking  judicial  notice  of  tbe  Constitution  and 
laws  of  Ihe  stale,  this  court  must  take  Judicial 
'notice  of  the  days  of  public  general  elec-[658 
tlons  of  members  of  the  legislature,  or  of  a  con- 
vention to  revise  the  fundamental  law  of  the 
state,  as  well  as  of  the  times  of  the  commence- 
ment of  the  eilllng  of  those  bodies,  and  of  the 
dales  when  their  acts  take  effect.  I  Qreenl.  Et. 
S  8:  Broan  v.  Piper.  91  U.  8.  87,  42  (23:  200, 
201];  Gardner  v.  Barney,  78  D.  S.  6Wall,  499 
[18:  800]:  Hoyt  v.  RvucU.  117  U.  8.  40L  [20: 
914]:  JoTU*  T.  Uniitd  Statu,  187  U.  B.  203, 
210  [34:  691,  697]. 

It  IS  obvious,  therefore,  thai,  even  If  the  bfll 
could  properly  be  held  to  present  n  case  wilhln 
the  jurisdiction  of  the  circuit  court,  no  relief 
within  the  acope  of  the  bill  could  now  ba 

Appeal  diimined  without  to»t*  to  eitAtr 
pari). 


J.  N.  0ILM9.  John'T.  Faxon,  Admlntstrft- 
tor  of  the  Estate  of  F.  B.  Rice,  Deceased,  and 

J.  N,  Voss,  Plffi.  in  Err., 

A.  W.  8TINCHFIELD. 

(See  B.  C.  Eeportei's  ed.  SS9-«0). 

RariBa  Sf  ilate  judgment. 

A  JudemBnt  at  a  stale  oourt  based  upon  an  eatoi^ 
pel  on  sGDBral  prlociples  of  lew  and  a  statute  ot 
Itie  Slate.  tireHpectlve  ot  anj  Federal  questtOD. 
as  an  Independent  groundbraadenouKb  to  Dialn> 
tain  Its  Judgment,  cannot  bs  reviewed  In  tbH 
oourton  writ  ot  error.  althouKli  a  Federal  que^ 
tion  was  also  dadded. 


IN  ERROR  to  the  Supreme  Court  of  ttas 
State  of  California  to  rcTlew  a  judgment 
of  that  court  affirming  the  judgment  of  tha 
Superior  Court  of  Tuolumne  County,  Califor- 
nia, In  favor  ot  the  plaintiff,  A.  W.  Stinch- 
field,  against thedefeudaou,  J.  N.  Glllia  «taJ., 
for  the  value  of  certain  gold  taken  by  defend- 
ants from  the  mining  claim  of  plaintiff.  On 
motion  lo  dismiss.  Ditmiued. 
See  same  case  below,  40  Fac.  Rep.  98. 

NoTB.~.4i  to  turitMOim  <n  the  Untted  atata  »!• 
preme  Court  leherc  ftd«nil  guation  Ortsea.  or  uher* 
are  drawn  in  guallon  statutes,  trtatv,  or  OomtOu- 
C4on,— see  notes  to  Martin  v.Haoter.i:  BT;  Hattliewa 
Zaoe,  fc  OM;  and  WtlUami  t.  Norm.  <k  STl. 

Ai  to  jurtidtetton  <^  Ftdeml  over  ilaU  courts; 
ntcatUv  of  Federal  gufidDn;  Hfiut  ooTutOuta  fled- 
erol  Quudon.— aee  note  to  HambUn  T.Veatem  Land 
Co.  9!:  sm. 

AitofurMlctionof  Untted  State*  Suprtme  Ooltrt 
to  deelare  state  (au  Voia  at  M  Mniltct  wCth  State 
OimstttuKon,'  to  renfsa  dtcreet  o/  Mote  coarli  01 1» 
conitnu;(fon  c^  stols  luua,— see  notes  to  Bart  t. 
I^mphlro,  t:  tm-.  and  Oommerdal  Bsuk  of  Clnoln- 
luUl  T,  BnoUncham,  Ui  W, 


ovCi)l>^Ic 


BnPBBlCB  COUXT  OF  TDK  UxtTKD  STATB. 


Oct.  Tsn, 


SUtement  bj  Mr.  Chi^JvtUet  Fnllsr: 

Tbia  WM  an  action  brougbt  by  Stlncbfleld 
anlDtt  Qillli  and  otben  in  tbe  auperior  court 
oF  Tuolumne  coudIj.  California,  to  recover  tbe 
value  of  cerlaln  gold  alleged  to  bave  been 
Ukflt  by  defeadanta  from  the  mlnlag  claim 
ot  platDtiff.  OUIIs,  for  XBAoy  jeara,  bad  beld 
ana  aaaerted  ownerabtp  of  &  niloing  claim 
kaown  aa  tbe  Carrlugton,  and  bad  sold  and 
conveyed  by  deed  ot  grant,  barniu.and  aalea 
nortloQ  of  toe  grouna  to  Stlocbfleld.  Imme- 
Siatelj  after  executing  the  deed  lo  Stincbfleld. 
Gillii  located  tbat  portion  of  ibe  claim  wbich 
lie  retained,  and  dCDominated  bis  location  tbe 
Carrington.  and  afterwards  Stlncbfleld  located 
tbe  ground  be  hid  purcfaaied,  and  deoomlnated 
IttbePineTreecIalm.  Thereafter  Qillli,  orlbow 
flSOJ'under  blm,  entered  upon  tbe  ground  be 
bad  lold  to  Btincbfleld  at  the  Interaeclion  of 
two  veioi,  one  of  wbicb  bad  lt«  apex  In  tbe 
portion  of  the  original  claim  wbich  Glllli  bad 
retniued,  and  tbe  other  bad  its  apei  In  ibe 
ground  sold  to  Bilnch&eld,  and  dug  oat  and 
appropriated  ■  large  amountof  gold,  the  apace 
of  vein  inlertectloo  from  which  the  gold  was 
taken  he\i\K  eollrel;  in  Stlnchfleld'a  ground. 

The  trial  conn  gave  Jiiilgment  for  Stincb- 
field,  and  Oillis  appealed  to  tbe  supreme  court 
of  California,  by  which  tbe  Jiidnmentof  tbe 
lower  court  wai  affirmed.  40  Pac.  Rep.  98. 
Tbe  iuprcme  court  wai  of  opinion  that  Oillia 
was  estopped,  under  the  law  ot  CallforDia.  by 
bla  deed  lo  Stlnchfleld,  from  claiming  priority 
ot  title  to  tbe  ipace  of  vein  intersection  by  rea- 
son of  the  location  which  he  bad  made  after 
the  execution  of  tbe  deed,  but  before  tbe  loca- 
tion by  Stincbfleld  of  Ibe  ground  conveyed  to 
him.  Tbe  same  conclusion  bad  been  reached 
and  announced  on  a  former  appeal.     90  01.88. 

A  writ  of  error  from  this  court  having  been 
allowed,  a  motion  to  dUmlst  was  submitted. 

MtMTt.  M,  A.  Whaaton,  F.  i.  Kleree. 

and  /.  M.  KaUoek  for  defendant  in  error,  in 
favor  of  motion. 

Matr:  J.  C.  Ca.naplMll,  F.  W.  Btrttt,  and 
J.  F.  Eoonqi  for  plaintiffs  in  error.  Id  opposi- 
tion. 

Thk  Chikv  Jubtiob:  Neilherln  tbe  plead 
Ings.  nor  in  tbe  proceedlnn  during  Ibe  trial, 
nor  in  Ibe  speclflcations  of  error  below,  was 
any  Federal  question  specifically  raised,  nor 
vis  any  right,  title,  privilege,  or  Immunity  of 
■  Federal  nature  set  up  or  claimed.  Sayward 
T.  ftnny,  168  D.  3. 180  [89:  941].  It  is,  how- 
ever, contended  that  tbe  record  shows  that  a 
Federal  queslion  aroae  In  tbe  case,  as  consid- 
ered by  borb  tbe  superior  and  the  supreme 
courts,  and  was  decided  adversely  to  plaintlfTi 
In  error,  namely,  that  GillU  had  tbe  ri^t  to 
follow  what  was  known  aa  tbe  Rice  vein, 
which  bad  its  apex  on  tbe  Carrinj 


upon  Its  dip,  benealh  the  surface  of  the  Pine 
Treemine.and  toappropriale  tobisownueetbe 
6601gold found <4n  Ibstvelnattbepolntof  lis 


inlerseotion  with  the  so  called  West  vein, 
trhlch  hsd  lis  apex  on  tbe  Pine  Tree  mine,  be- 
cause tbe  Cnrrlneton  mine  was  tbe  older  or 
prior  locaiioni  and  ibat  this  could  onk  be  de- 
lermioedbyan  application  of  sectionB2323BDd 
£336 of  tbe Itcviaed  Statutes.  But  Ihcdecision 
of  the  supreme  court  was  clearly  baaed  upon 


the  estoppel  deemed  by  that  court  to  opertH 

against  plaintiffs  in  error  upon'general  pripd- 

pies  of  law  and  Ibe  statute  of  CHlifomia  in  ro- 

spect  of  such  a  conveyance  aa  that  lo  Stlnoh- 

field,    irrespective  of  any   Federal    question. 

A.Dd  this  ws«  an  Indcpeudcnt  ground  liroad 

tough  to  maintain  tbe  juilRQieDt.    The  writ  of 

Tor  must   therefore   be    dismissed.      BiulU 

BaUei.   150  U.   &  361  [87:  1111]:  RaUa^ 

B.  Oo.  V.  Cenlrat  Vermont  B.  Oe.  anta,  StM. 

Writ  <ff  error  dimtittei. 


THEODORE  LAMBERT.  AppL. 


<SaeB.an 

Feitrai  queMtien. 

Wbelher  tbe  tovemor  or  •  slate  ean.  ddMt  Ik 
OonatlEuUoo  and  etatntaa.  Issue  a  warrant  at  •» 
eontion  of  ooeoonTioted  of  muTderunleakr^ 
prleve  has  lieen  Biantad  wltlilo  ntnetr  dars  after 
ooavlotloD,  or  whether  a  new  time  for  the  ex- 
ecution mult  b«  bed  br  the  trial  oonrt,  an  not 
Federal  quesUona.  andthetrdeclilODdoeeiiottiK 
Tolve  a  denial  ot  due  prooeaa  of  law  at  aa 
IntraoHon  of  the  Federal  Conatltatkn. 
[No.  771.] 

Bubvuttei  Not.  11,  189S.     DeeUei  JVm.  U, 
189S. 


It  appeared  from  tbe  petlilOD  tbat  Lambc 
WB8  convicted  by  tbe  verdict  of  a  jury.  June 
IB  1894,  of  tbe  murder  of  William  Kalrer  Is 


tbe  court  of  oyer  and  (eiminer  and  general  }a& 
of  Camden  county.  New  Je 

d  October  IS  to  be  banged  o 

ber  1B,18M;lbatoDtbe 'fourth of  Decem-rtt61 


ber  the  goreraor  of  New  Jeraey  granted  a  re- 
prieve.sua  pending  tbeezecution  of  tbe  sen  tcnea 
until  January  8,iaaS,aDd  on  December  23,1804, 
issued  a  death  warrant  for  the  ezecuilon  o( 
Lambert  on  said  third  of  January;  that  on  De- 
cember 29,  1894,  application  was  made  to  oat 
of  the  Judges  of  the  circuit  court  of  tbe  Unltad 
Btales  for  tbe  third  circuit  for  awrllof  habcM 
corpus,  wbich  was  denied,  and  on  Januuy  S 


NoT>.—.li  to  what  tidiuproMM  of  lav,  sea  acM 
to  Peaiaon  t.  Tawdall,  H:  tea. 

At  to  JtirMtcHun  ot  Ftitrol  aatr  riot*  MurtK  >•• 
ctnUv  "f  FtdaraS  guaUon;  vOiat  amutHttta  FMmt 
quation^-aee  note  to  Hamblln  T.Weatara  land  Oot 
9T:!8T. 

A*  to  fnritaUiioH  <n  Vte  VnOid  Stars*  9 
Cnurt  wkere  PnlenH  guMhm  orlMt  or  *i* 
draim  MQUotton  Kotufu.  (rsuCti 
■ee  ooua  lo  Martin  v.  Hunter.  4:  91:  llatthawa  T. 


itClb 


ovCoi>"c 


UM.                                             Goora  T.  UiiiTBD  Statu.  661-608 

kn  ippMl  wu  taken  to  tliU  court;  that  on  the  of  thefrclient,  buttbeadtnlDistralioiiot  Jiultcv 

•tmo  dav  a  dtatioo  was  Issued    to  Barrett,  ougbt  DOt  to  be  Intetfered  with  on  mere  pr» 

sberlff  of  the  couDiy  of  Camden,  in  nboee  cus-  texts. 

tody  petitioner  was,  togetber  witb  an  order  by  WbeD.lo  the  Inatanceof  the  Bret  appIIcttlOB 

0D«  o(  the  Justices  of  this  coart,  stajinf  the  for  hobeaa  corpus  made  bv  this  petitioner,  tlie 

e»CUtlon  of  Lainberl  "until  tbe  furtber  order  appeal  to  tbls  court  wa«  JlsiDiiKd,  the  super< 

of  tbla  court."    It  also  appeared  that  tbe  ap-  seaeas  feli  withihedlspoaiiionor  tbe  case;  and 

peal  was  beard  la  tbU  court  March  2S,  1896.  when  flnal  JuditmeDt  nas  entered  here,  and  es- 

and  the  appeal  Ibereaflcr  dismissed  for  want  pecislly  after  tlie  mandate  had  Usned,  the  au- 

of  Jurisdiction,  and  a  mandate  to  ttiat  effect  tborlties  of  ibe  state  had  power  to  proceed,  al> 

was  duly  iaaued,  but  that  It  was  not  filed  nor  though  tbe  mandate  may  have  been,  as  is  said, 

auy  entry  of  final  Judgment  made  in  tbe  dr-  delivered  to   Ibem  lasiead   of   to  the   circuit 

cult  court.     Pelllioner  further  averred  that  on  court.     Jagiro  v.  Brath,  140  U.  S.  296,  398 

Hay  2B,   1896,  the   governor   Issued  another  [86;  612;  613]. 

death  warrant  tottaesberlS  of  Camden  couniy,  TbeCoustitulionof  New  Jerseyprovldesthat 
directinc  the  execution  of  tbe  death  senteoce  tbejiovernor  *may  grant  reprieves  "to  ex-[603 
on  tbe  27th  of  June  following;  that  on  June  6,  tend  UDlil  the  expiration  of  a  time  not  exceed- 
1695,  a  petilion  was  presented  to  the  supreme  itiK  nltiety  days  after  conviction;"  and  Ire  aeo 
court  01  New  Jersey  for  a  writ  of  habeas  cor-  tlon  12S  of  the  criminal  procedure  act  of  that 
pus  to  inquire  Into  tbe  cau^  of  the  detention  state,  it  Is  proTliied  thst  when  a  reprieve  Is 
of  Lambert,  and  tbat  the  same  was  nanted  granted  to  any  convict  senteticed  to  the  piinUh- 
snd  made  returnable  on  June  10.  ana  sfler  roeut  of  dealb  and  be  is  not  pardoned,  it  shall 
bearing  argument  tbe  court  held  that  Lambert  be  tbe  duty  of  Ibe  sovemor  lo  issue  bis  war- 
WHS  lawfully  in  custody;  tbat  subsequently  rant  lo  thesbcrifl  of  the  proper  county  for  lh6 
application  was  made  to  tbe  chancellor  of  tbe  execution  of  the  sentence  at  such  time  as  la 
state  for  a  wnl  of  error  to  remove  the  last-  therein  appoinled  and  expressed.  It  is  con- 
mentioned  Judgment  to  tbe  court  of  errors  and  tended  that  if  there  Is  no  reprieve  there  can  ba 
appeals,  which  was  refused.  no  warrant;  that  tbere  was  no  authority  lo 
Petitioner  charged  that  under  section  764  of  Issue  either,  except  within  ninety  days  after 
the  Revised  Statutes  any  proceedings  to  carry  conviction;  and  that  appellant  must  be  brought 
oat  the  Judgment  against  him  by  or  under  tbe  before  the  trial  court  and  a  new  date  be  flied 
authority  of  tbe  slate  of  New  Jersey  tiefore  for  tbe  execution.  But  these  are  matters  for 
flnal  Judementwas  entered  la  tbe  circuit  court  the  determination  of  tbe  state  courts,  aod  they 
irere  nail  and  void,  and  that  as  such  judgment  appear  lo  have  been  passed  upon  adversely  to 
had  not  been  catered,  tbe  aherifl  restrained  peiiticoer.  Tbat  result  involves  no  denial  of 
kirn  of  his  llberlj  for  tbe  purpose  of  carrying  due  proceaa  of  law  or  tbe  infraction  of  any 
tbe  death  warrant  into  executloD  In  violation  provision  of  the  Constitution  of  the  United 
of  tbat  stalate  of  the  United  States;  that  the  Butes.    Lambert  v.  Barrett,  157  U.  S.  697  [119: 


ftf  ander  or 


had  nop 


1  no  prerogative,  right,  or  author-  BeSj;  HiMen  v.  Minneiota,  187  U.  8.  483  [S4; 

by  virtue  of  the  laws  of  New  Jer-  TMI:  SehwUt  v.  Berggren.  148  U.  8.  442  [88: 

-.,   -  „ the  reprieve  or  issue  the  death  218];  MeElvaine  v.  Brtith.  143  U.  8.  IM,  159 

«62]warTant:*and  that  thesecoDddeatb  war-  [85:971,973]:  Bx  partt  Orou,  146  U.  8.371 

vantwaain  ihenalureof  anewsenlenoe,  which  3?8  [86:069,  972]. 

could  not  be  had  without  tbe  preaence  of  petl-  Ordtr  ^^ffirmed, 

tioner,  and  placed  petitioner  twice  In  Jeopardy  

of  hia  life;  nil  of  which  was  iavlolatlon  of  the  

Constitution  and  laws  of  tbe  United  Btates.  QEORQE  GOODE,  Plff.  in  Brr., 

UNITED  STATES. 

(Bae  B.  C  Beoorter's  ad.  (H8-47I.I 

Mr.    mirf  JvttiM    PnUw  deUvered    the  \™eo.^     i« 
opinion  of  tbe  court; 

By  aectlon  766  of  the  Revised  Statutes,  where 

an  appeal  from  tbe  flnal  decision  of  a  circuit   .      .  .    ,,_.  „  ,.  ^  ^       , 

court  of  the  Uolled  Stales,  denying  the  writ  of  ^.jiffrt^l.irS.^J'.^.'l^fn'^llS?  ^  Z^ 

^^i...^.  ..*■....*  »^  *  «.K«.^_  \>u^^   _  _  .., J  ,    t  durtment,  tbevbeJaff  sufficient  in  lorm,  n  vnodi 

lib  liberty  by  state  aulbority  in   violation  of  a»aei. 

the  Constitution  or  laws  of  the  Unlled  Slalea  ^    The  f«t  tl«t  the  tetter  from -hloh  moner  wa. 

la  "In  procais  of  being  heard  and  determined,"  ,,k^  ,^  ,  ^^007,  with  a  OotlUous  addras.  taiM 

•ny  proceeding  against  such  person  in  respect  deftmsa  to  an  Indiotmeot  for  (bsftf  rom  the  man. 

«f   the  matter   under  consideration    fs   to   be  j^    a  letter  is  deposited  to  the  portoffice.tf  put  m 

deemed  null  and  void.     As  no  order  staying  „,  pi^e  wbera  tetters  aro  asuallr  kept  or  da- 

proceedlngs  under  state  authority  U  made  a  poaited  theralD,-aa  tbe  box  of  a  letter  oarrier.- 

COnditioQ  to  such  stay,  the  bare  petidency  of  within  U.S.  Bev.  Slat  t  MM,  maklDB  It  an  oaensa 

the  appeal  has  tbat  effect,  and.  in  consequent,  to  steal  a  letter  from  the  poatoDoe. 

naoyappiicallone  for  hatieas  corpus  have  been  1.   Evidenca  thataplaoa  Is  known  aaastatlanot 

made  lo  the  circuit   cnurta,  and,  on   denial,  „„__ — ..  ,.  ^rf_,rf,_„  ,■„  „„/..  „h„,  „_-j" 

n,..,.ppj.i.,.ke.u,.bi.co«,>o.ta.d.,»t.  ,xssS,?-4rS2iS;,s'S.s^.sf;S: 

tod  Insufficient  grounds.     It  fs  natural   (bat  ig^ETE. 

wunsel  for  tbe  condemned  In  a  capital  case  UttoHoMiUvof  P<«imast«ro«nfr<iJ  and  pimtnuu. 

should   lay  hold  of  every  ground  which,  in  i«r/orloaaniJdc«ntfon  qfltiUn  and  patMn,  aea 

their  Judgment,  might  tend  to  the  advantage  notetot>nDlopv.llunroe,S:8nL 

'">"■»■  »„....„Coog„   '»■' 


HI  OM  BnrBsm  Couar  or  tki  TJxitsd  SrAni.  Oct,  Tmhm, 

k  fdty  poatoffloe,  hu  been  i»ed  u  mob  for  7Mi«.    vu   ugiitaDt  super!  ntradent  of  tb«  maflfiir 
S".  *^il™''°^?"'",,'^.?''I?^^^"l?   d'vUion  of  tbe  mail)  postofflce  Id  Boston,  ^ 

iMter  from  the  maU.  the  pMlmwIer  at  the  Roibury  office. 

fj,    .,  -  ,  McUmh,  wlieti  tbe  letter  carHen  were  ont, 

IMo  010.;  calledunltDesstbesuperlriendentaDd  pencn 

Arfftudirn.  1,1895.    Jketd^  JfoB.  »S, ISaS.    having chirge of  the brsncli  poetofflce,  »Dd  1« 
bii  preseDce   put  tbe  leti«r    Into  defendant 

r[  ERROR  to  the  Dtntrlct  Court  of  the  Qoode"!  biM.  This  was  not  tbe  ordiowy 
United  States  for  the  District  of  MdflMchu-  melhod  of  depositing  the  mail.  Indeed,  bo 
setts  to  rcTlew  a  jiidgmeDt  conilcting  George  P^^°J  ^^  P'*™»  °°  "'e  outside  a*  well  m 
Ooodc  for  embezzlement  and  theft  from  the  '""^  iatim  of  the  postofflce,  where  letters  ara 
mall.     Akrmtd.  usually  mailed,  and  went  into  the  back  room, 

where  tbe  letters  after  'passing  throiiiih  [606 
tbe  malla  ore  sorted.    Ooode  returned  from  hU 

„„.- ,,  _  „™  „..,„,  „. ,„   «>"ie.  took  up  »"  "le  letlen  Id  his  box.  and 

and  coDTtcled  In  the  district  coilrt  for  the  dls  "«°'  •»  ""  <'"t  which  was  situated  in  tba 
trict  of  Massachusetts  for  embeMtement  and  S"^*  "?*■"■  HU  own  route  terminated  at  No. 
theftfrom  the  mall.    TbelndicUnentconlalned    ?i/!??'V  *"***■  ,  ,"**  '''*  ''"'?  '"  I™* 

seven  counts,  the  first  three  of  which  charged  "''•  ^m^"  street  letter  into  ihe  boi  of  the  eaiv 
a  violation  of  Rev.  Stat.  S  5407,  and  the  fast  "f  ""<?*  '""**  included  the  higher  numben 
four  a  violation  of  section  IH68.  (The  siil>-  ?'  Zlegler  street  or  lo  piit  it  into  what  waa 
Btaoce  of  these  KCtions  U  printed  In  the  mar-  ^"O""  "  ^'^  "»>  ^^  TbU  list  box  waa 
gln.)»  Tbe  case  was  submitted  to  the  juTv  kept  for  the  reception  of  anyletter  known  asa 
under  certain  lnBtruciloaB,hereafterto  be  con-  l»«t  ora  nliie.  that  is  a  letter  addrewd 
sidered,  who  retnmed  a  verdict  of  guUty  upon  *?  ^perao"  "ot  to  be  found  In  the  district  On 
the  whole  indictment.  ??^*?  '^'?'?  'r""  '''■  '?"'«•  ">*  '*"*•■  °»* 

The  facts  ot  tbe  case  were  aufaatantlally  as  "^"K  "OudI  In  either  of  these  boxes  or  eb*- 
follows-  where,  be  was  searched  and  the  five  marked 

Qoode,  the  plaintiff  In  error,  was  a  letter  postage  stamps  were  found  upon  bis  person, 
carrier  employed  in  the  branch  postofflce  at  }}  T'"  !jo"°  »''?*.  "^"^  »'*«'>»  "^  ^^  «■>^^ 
Roxboiy,  which  had  formerly  been  an  Inde-  hehad  thenpportunirt'ofdlBposingof  ihelettw 
pendent  postofflce.  but  is  now  known  as  the  ST  "*  '"".''  c«f"acates  therein  contained, 
fcxbury citation  of  the  Boston  postofflce.  ^^  "."  *J.»^«e  number  of  other  letters  in 
665}ComplalnUhavingbeen«madeofthetU  l''*'i°^'°  T'''^*^''  Muldoon  letter  was  put 
from  tbe  mails  at  this  otflce.  Thomas  J.  Boyn-  by  McGrath.  McGrath  knew  at  the  timethat 
ton,  a  postofflce  Inspector,  prepared  two  deioj  ^TX'^  .k°  '"''''  P'"**  "  l"^  ^''*^''*  "^ 
letteti.  one  of  which  waa  addi^Nsed  to  VSbil  '?*''•'•'■  ^^^  was  no  such  pCTSon  as  John 
comb.  Keyee.  4  Co.,  a  firm  of  merchant  tailors  Mu^md-  He  put  the  letter  m  the  box  for  the 
on  Washington  street  In  the  Roibury  dUtrict,  pufp««  "i  being  able  to  identify  Its  conteoM 
and  was  sutaequently  delivered  lo  them  in  tbe  in  case  Goode  embezzled  them. 
ieguUrcourseofbu8iQe»i.andoneaddre8eedto  .  <3oode  was  "entenced  upon  ooDTlctloB  lo 
JohnMuldoon.Esq,  153  Ziegler  street.  Boston,  ™PnsonmBntBthard  labor  tor  Ihreeyeari,  and 
Mass.,  and  postratfrked  West  Cheshire,  Conn,    thereupon  sued  out  this  writ  of  error. 

Boynton.  In  fact,  took  an  envelope  contain- 
ing that  postmark,  filled  In  Ihe  date,  which  JfMira.  ElbridK*  R.  Anderaon  and 
was  missing  oo  the  poslm^k.  with  type  which  OharUt  W.  BaTtUtl,  for  plalntitT  in  error: 
he  had  in  bis  office  for  that  purpose,  and  can-  The  Huldoon  letter,  so  called,  was  not  abt. 
celed  the  stamp  with  a  canceler,  such  as  ter,  A  letter  1b  a  written  or  printed  mesaan,  a 
was  used  ordioarily  in  the  smaller  postofllces.  communication  msde  by  visible  charsclcn. 
He  enclosed  in  tbe  letter  two  one  dollar  silver  from  one  person  lo  another  at  a  distance.  Tbt 
cerilflcaies  and  five  two-cent  postage  stamps,  Huldoon  fetter  was  not  a  rnesasge  nor  a  cam- 
marked  the  postage  stamps  by  means  ot  pin  ronnication  from  one  person  to  another,  Ob 
holes,  and  gave  the  letter  toone  McQrath,  who   the  evidence  there  was  no  such  man  as  John 


*i  SM7.  Any  person  emplored  In  anr  department 
At  tbe  poslaf  servloe  whio  shall  eectele.  embeole, 
or  destroy  anf  letter  .  .  .  Intrusted  to  blm,  or 
wbleb  shall  come  Into  his  poaMnlon.  and  which 
waa  intended  to  be  oonvejed  br  loall,  or  earned  or 
delivered  br  aor  mall  osrrler,  mall  Draasenger, 
route  asent,  totter  oarrler.  or  ottier  pereoo  em- 

Siloyed  In  any  department  of  tbe  postal  servlee.  or 
orwarded  tnrouah  or  delivered  from  anv  postof- 
toa  or  tM'aneh  paMofflceeetatdHhedby  aattaorityof 
tlw  Postmaster  Gkneml.  and  wblota  ri»U  oonlaln 

niarr  obligation  or  meumy  of 


.    .  . -B  been  delivered   ,  .. 

It  Is  directed,  shall  be  punlsbableby  Imprlsooment 
W  bard  labor  tor  not  kes  tbao  one  rear  nor  moi« 


ISMt.  AnrperfODwboBhaUBlealtbemallorsteal 
or  take  from  or  out  <a  any  mall  or  postoiiMt 
branch  postoflloe,  or  other  aechorlMd  depoMotr 
tor  mall  matter,  any  letter  or  packet;  any  parm 
wbo  sball  take  the  mall,  or  any  letter  or  paettM 
therefrom,  -or  from  any  potionoe,  bnneb  pea^ 
oflloe,  or  ottieTButborlscd  depository  for  mailman 
ter.  wither  without  tbe  ooDBeDtotlheparsoDtaafw 
iDR  enslody  tbereof,  and  open,  emt»esBle.  ordeawof 
aor  Buob  mall,  letter,  or  paoka«e  wUA  shall  oao- 
lain  any  .  .  .  postaite  stamp  ...  or  other 
tmiuDtiry  obligation  or  seeurlty  ot  tae  tov«n> 
ment:  .  .  .  any  pereon  wbo  shall,  by  traoC 
or  deceijtiOQ.  obtain,  from  sny  person  banncea^ 
tody  tbpreof.  any  such  mall,  letter,  or  paekneoft- 
tHlatnii  silt  «uch  artlole  of  velue  shall.  NithouiA 
notemplored  by  the  postal  servloe.  be  fHinlaliabM 
by  Imprisonment  at  hard  labor  tor  Doi  taasihan 


GooDE  V.  UirnxD  Btatbb. 


Hnldoon.     There  ctn  be  no 
■nunlcalloD  lo  Ibat  wblrb  Ib 

Dniltd  Slaitt  v.  Dtnicke.  3!  Fed.  Rep,  407; 
Beg.y.  Qardner,  I  Car.  &.  K  628. 

Tbe  Muldoon  letter,  *o  called,  never  becnme 
•  letter  or  mtiil  matter  under  the  stalate,  be- 
cnuse  It  never  got  Into  the  mall  (□  any  oF  the 
naiial  waji  provided  b;  tbe  poslofflce  authori- 
tiet. 

UnitfdSmify.  Rapp,  80  Fed,  Rep.  9i8;Seg. 
Y.  Ralhbonr.  1  Car.  &  H.  SZO. 

The  MuldooD  letter,  at  tbe  time  Hcaralh 
carried  It  Into  the  poslofflce,  wae  nnt  mailable 
malter,  and  was  not  proper  lo  be  mailed.  II 
bad  not  bren  in  tbe  bano!  of  any  poBtmasier 
or  Id  coatody  of  mall,  and  it  bad  no  stamp  upon 
It  except  Ibat  one  which  bad  been  canceled  bj 
BoynlOD.  A.  letter  is  cot  one  until  it  is  proper 
to  be  mailed  Id  the  usual  course  of  mall. 

Onittd  Stata  v.  Taplor,  87  Fed.  Rep.  SOO. 

Tbe  Muldoon  letter  wai  never  deposited  In 
tbe  Roibury  postofflce  Dor  In  tbe  mnil  for  Ibc 
Roibun  district  deposited  In  tbe  branch  post- 
offlce of  tbe  ITnlled  Htoles.  It  never  went  into 
tbe  office  so  as  lo  get  into  the  custody  of  the 
postmaster.  The  mere  fact  that  It  was  carried 
Into  tbe  postofflce  building  and  put  into  a  sort- 
ing case  and  In  a  sorter's  box  is  not  enough. 
It  must  get  into  tbe  mail  Ibrough  the  usual 
cbanocls  and  by  proper  means.  Had  It  been 
thrown  on  the  floor  it  could  not  be  said  that  It 
had  been  deposited  In  tbe  mail,  and  the  con- 
tention la  that  what  was  done  amounted  to  do 
more.  A  letter  to  be  "deposited"  must  be  con- 
fided to  the  caie  of  tbe  poatal  department  for 
Iranimlsalon. 

WaUUr  V.  I7nt'(«t  Stalet.  42  Fed ,  Rep.  891. 

Tbe  Muldoon  letter,  so  called,  was  not  one 
"Intended  to  be  conveyed  by  mail,  nor  one  In- 
tended to  be  carried  or  delivered  by  the  de- 
fendant, a  mail  carrier  or  tetter  carrier." 

United StaUiy,  MaMem,  BB  Fed.  Rep,  690. 

A  letter  addressed  to  a  person  not  In  exist 
eoce  and  to  a  place  that  doea  not  ixist,  and  one 
that  does  not  get  Into  tbe  mail  In  the  usual 
coume.  Is  not  intended  to  be  conveyed  by  mail 
nor  caiTJed  by  a  letter  carrier  under  XT.  8.  Rev. 
Stat,  ^g  M67,  M60. 

There  are  some  cases  that  appear  to  bold  a 
contrary  doctrine  to  those  above  cited,  which, 
on  examloallon,  do  not. 

United  State*  v.  Foffr.  I  Cnrt  884;  United 
fi(a(«».  mjrft(^88Fed.  Rep.  109;  UnilfdBtatet 
T.  Dortey.  40  Fed.  Rep  TS3;  United  Statm  v 
BeHua,  44  Fed.  Rep.  80S;  United  Slate*  v.  Qtt 
Unafiam,  2  Blalcbf.  470. 

The  court  should  have  left  the  queation  as 
to  whether  the  Muldoon  letter  was  Intended  to 
be  conveyed  by  mail  or  carried  by  a  letter  car- 
rier to  the  Jury  as  a  questioD  of  fact,  If  he  re- 
fused tbe  defendant't  request  for  rulings  and 
iDttructloDS. 

IP"aWwv.D'nV(«f»a(M,43Fed.Rep.  891. 

Defendant,  If  guilty  of  any  crime  under  the 
evidence  In  thU  case,  itas  guilty  of  simple  lar 
ceny  of  Boynton's  money  and  postage  stamps, 
which  could  only  be  punished  by  tbe  stale 
courts.  The  district  court  bad  do  jurisdiction 
of  that  crime. 

United  State*  v.  Baugh,  4  Huphes.  601. 

Wherever  error  is  apparent  on  the  record  It 
Is  opeo  to  reviatoD  whether  tt  be  made  to  ap 
1S9  II.  & 


pear  by  a  bill  of  czcepllona  or  hi  any  other 

Sti!/d'im<f.WiUtam»on,ZlV.  8.30 How.  4ST 

(IB:  87S). 

Where  error  Is  apparent  on  a  record,  do  ex> 
ception  need  be  shonn,  and  il  need  not  have 
been  presented  by  a  bill  of  exceptions. 

MtAine  n>v  6>.  V,  Tfeht),  14111.  B.  616(35: 
878):  Clifiton  v.  Miitouri  P.  R.  Co,  122  U.  8. 
460  (80:  1214):  Baliimort  AP.R.  Co.  v,  BittK 
PreAy.  Ohurth  Traslee*,  91  U.  8.  137(28:260). 

Anything  appearine  upon  the  record  which 
would  have  been  fatal  on  a  motion  In  arrest  of 
JudgTUCDt  is  equally  as  fatal  upon  a  writ  of  er- 
ror, although   obfeclloD  was  not  taken  below. 

Sfneum  v.  Pomery,  10  TT.  8,  6  Cranch,  231 
(3:  305). 

Mr.  Edward  B.  WhittiAr.  AtalaUnt  At- 
torney General,  for  defendant  in  error; 

The  letter  Is  one  which  tbe  letter  carrier 
should  never  have  taken  out  of  the  poMofflcs 
at  all,  but  should  have  transferred  at  once  in 
sorting  bis  mall  to  some  other  box  In  the  oIBca; 
or.  If  he  took  it  with  him  Inadvertently  upon 
his  route,  he  was  bound  on  returning  lo  dispose 
of  It  as  aforesaid.  He  therefore  u  properly 
chargeable  with  having  stolen  a  letter  out  of  a 
branch  postofflce.  The  letter  was  lawfully  in 
that  office,  baviog  been  placed  there  by  a  fiigb 
official  In  tbe  presence  and  with  the  authority 
of  the  auperiDt«Ddent  having  charge  of  the 
office. 

Under  the  broad  language  of  the  present 
statute  It  Is  entirely  Immaterial  that  the  letter 
did  not  reach  the  carrier's  desk  through  the 
ordinary  medium  of  tbe  public  letter  box,  A 
carrier  can  be  no  less  chargeable  with  tbeft 
because  the  letter  which  be  steals  has  reached 
bis  hands  In  an  unusual  maDner.  so  long  as  It 
is  really  a  letter  and  really  within  the  branch 
postoiflce.  The  letter  was  there  ie  faeto  at 
any  rate.  If  not  dejvre  ( Wright  v.  United  State*. 
158  U.  S.  282.238.280  (80:  963,  065)  ),  and  tbe 
Ibicf  Is  in  no  position  to  claim  irregularity. 

Ingraham  v.  United  State*.  1B5  U.  S.  484, 
437  180:  218.  214);  CxhTiin  v.  Unit^  State*. 
157  U.  8.  386,  290  139:  704,  705). 

The  person  In  charge  of  a  postofDce  may 
mall  a  letter  behind  a  partitioo  aa  well  aa 
through  the  public  letter  box,  and  the  clerk* 
and  carriers  cannot  be  beard  to  question  In  a 
civil  or  criminal  suit  the  action  of  their  aupfr^ 
rlor  offlcer  In  this  regsrd.  Tbe  letter  In  auea- 
tiou  was  within  (he  protection  of  the  Feaeral 
Blalutes,  although  it  was  a  decoy.  The  person 
and  place  to  which  it  was  addressed  were  both 
fictitious. 

Rex  V.  Bggintim,  3  Bos.  &  P.  608;  Orimmy. 
United  State*.  156  IT.  8.  604  (80:  650);  United 
Stole*  V.  «w«,  1  Curt.  864;  United  Slate*  r. 
Winht.  88  Fed.  Rep,  106;  United  Slate*  t. 
Hethea,  44  Fed,  Rep.  802. 

Tl  is  not  necessary  for  a  conriction  under 
p  6497  that  the  Idler  in  queslioo  should  be  In- 
icuded  to  tie  conve3'ed  by  mail,  nor  Is  tbe  in- 
diclment  limited  to  this  branch  of  the  statute. 
There  wns,  however,  evidence  before  the  jury 
that  the  letter  was  "Intended  to  be  conveyM 
by  mall"  wltbln  the  meaning  of  Ibe  section 
under  consideration.  It  has  been  held  In  cer- 
tain cases  that  a  teller  cannot  he  "intended  lo 
be  conveyed  by  mall"  when  tbe  duty  of  the 
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employee  with  whom  It  h  deposited  U  sImpl.T 
lo  traosFer  It  to  a  □eif'bborliiK  desk,  wbicb  will 
necessarily  be  tbe  end  of  iir circuit. 

DniledSlala-v.  Itapp.  30 Feii  Rep.SlBlNew- 
msD,  J.y,  United  8iaU*  y.  Denieke.  BS  Fed. 
Bep.  407  iSpcer,  J.) ;  UniUd  Statet  v.  JTat- 
thew,  SB  Fed.  Rep.  S90  {Mr.  Jattia  HarliDl. 

IllarespecIfulljBugfFeiled  tbstsn  nnDecesss- 
rlly  narruw  Inlerprf (atlon  isglTenlctbewoTdB 
"br  mall"  Id  theM  dectatons. 

TblBcouncaDiakeJudtdalDOllceofaCtilied 
Btstes  brancb  poslofflce  !□  the  city  In  which  Its 
MBsiODsare  hdd:  oor  is  it  □ecesaary  that  the 
branch  pustofflce  Bball  have  been  eatabliBbed 

Wright  T.  United  Statf,  168  D.  8,  232.  288, 
239  (39:  868,  M5ii  Ingrakam  v-  UnttedStata. 
1G5  U.  S.  iU.  488  (110:  318,  S14). 

Mr.  Jutliee  Brown  dellTered  tbe  opioloo  of 
Ihe  court: 

To  make  a  csm  under  Rev.  Stat.  §  6467,  it 
Is  necessary  for  tbe  government  to  prove— 

(1)  That  the  person  charged  was  employed 
Id  the  postal  eervice. 

(31  That  tbe  letter  that  be  la  charged  nttb  le- 
cretiEg,embezzlinK,OTdcstroying  was  entrusted 
to  bim  or  came  lolo  bis  possession,  and  nss 
Intended  to  be  cooveyed  Dy  mail,  carried,  or 
delivered  by  carrier,  messenger,  route  agent, 
or  other  person  employed  in  tbe  postal  service, 
or  forwarded  through  or  delivered  from  any 
postotflce  or  brancb  ofOce,  etc 

(8)  That  i(  contained  one  of  tbe  articles  of 
value  described  In  tbe  statute,  one  of  wblch  is 
postage  stamp*. 

(4)  Or  that  the  person  so  employed  stole  one 
of  such  articles  out  of  any  micb  letter,  etc., 
provided  tbe  same  had  not  been  delivered  to 
tbe  party  to  whom  it  was  directed. 

Upon  the  other  band,  section  MB9  applies  to 
every  person,  irrespective  of  bis  employment 
in  tbe  posloffice,  and  to  establish  a  case  onder 
Ibis  section  It  is  only  necessary  lo  prove — 

(1)  That  the  defendant  stole  tbe  mall  or  that 
he  took  from  out  of  the  mall  or  poatofflce  or 
other  authorized  depository  »  letter  or  pscket, 
or  took  such  mail  or  letter  or  packet  therefrom, 
or  from  any  postofflce.  etc.,  or  otherwise  au- 
thorized depository,  with  or  witbout  tbe  con- 
sent of  ihs  person  having  Ihe  custody  thereof. 
eeO]  "(S}  That  be  opened,  embezzled,  or  de- 
■trofed  any  such  mall,  letter,  or  packet  con- 
tainmir  an  article  of  value. 

(5)  Or  by  fraud  or  deception  obtained  from 
any  person  having  cusloay  thereof  any  such 
mall,  letter,  or  packet,  containing  lucb  article 
of  value. 

As  the  verdict  was  general  upon  all  the 
counts,  which  are  conceded  to  be  nifflcicnt  In 
form.  If  any  one  of  the  counts  was  sustained 
by  competent  testimony,  the  verdict  muiit 
stand.  Ciaa*m  v.  UTiited  BtattM.  142  U.  S. 
140  [83:  9681:  Scanty.  United  Slafei  (Na  1) 
108  17.  8.  584  [SS:  880]. 

1.  The  main  contention  of  the  defendant  Is 
that  tbe  Muldoon  letter  wss  not  a  letter  in 
point  of  fact,  Inssmurh  no  It  was  not  only  a 
decoy,  that  Is,  not  written  in  good  fniib  ai  a 
message  or  communication  to  the  person  ad- 
dressed, hut  wss  wholly  fictitious:  that  there 
was  no  Bucb  person  as  John  Uuldoon,  no  such 
•00 


place  SS  168  Zlegler  street,  and  the  letter  co:ild 
not  possibly  have  been  delivcrod. 

That  the  tact  that  the  letter  was  a  decoy  ia 
no  defense  is  too  well  settled  by  themoaeni 
authorities  to  be  now  open  lo  contention.  King 
V.  Egginton.  2  Bos.  &  P.  SOS;  UniUd  8taU»  t. 
Foya,  1  CurL  864;  United  8tata  v.  Cotting- 
ham,  2  Blatcbf.  470;  Bal^  v.  Unittd  Stala.  10 
Fed.  Rep.  97;  United  State*  t.  Whitti*r,  6  Dill. 
86,  89:  Umttd  Stale*  v.  Moore,  19  Fed.  Rep. 
89:  United  Ulatet  v.  Wight,  S8  Fed.  Rep.  106; 
Uvited  etntn  v.  Matihea*.  86  Fed.  Rep.  890, 
896:  United  Stotei  v.  Doriry,  40  Fed.  Rep. 
763.  Indeed,  tbls  court  held,  at  the  lastterm, 
in  Orimm  v.  United  Stale*.  166  D.  8.  604 
[86:  5S0],  that  the  fact  that  certain  prohibited 

filctures  and  prints  were  drawn  out  of  the  de- 
endant  by  a  decoy  letter  written  by  a  gov- 
ernment detective  was  no  defense  to  an 
indictment  for  mailing  such  prohibited  publi- 
cations. 

The  question  whether  a  letter  addressed  to  a 
fictitious  person,  known  to  be  such,  ia  a  letter 
within  the  meaning  of  tbe  statute,  is  more  serl- 
oufl.  Bod  there  are  certainly  authorities  which 
lend  support  to  the  theory  of  defendant  in  that 
regard.  Thus,  in  Reg.  v.  Sathbone.  1  Car.  ft 
M.  220,  a  detective  mailed  a  decoy  letter,  con- 
taioing  a  marked  sovereign,  to  a  fictitious  ad- 
dress in  London,  and  placed  it  in  a  be^  of 
'letters  which  the  prisoner  was  about  to  [670 
sort,  and  wblcb  be  had  to  deliver  that  day.  The 
letter  was  not  delivered,  and  in  tbe  course  of 
the  same  day  the  prisoner  was  arrested  and 
searched,  and  tbe  marked  sovereign  found  in 
his  pocket  It  was  held  that  this  waa  not  a 
"post  letter,"  or  a  letter  put  into  tbe  post:  but 
IS  there  waa  a  separate  count  for  tbe  larceny 
of  the  aovereigii,  be  waa  held  to  have  been 
properly  convicted  of  that,  A  similar  rullDg 
was  made  in  Beg.  v.  Gardner.  1  Car.  ft  K  628, 
wherein  tbe  prisoner  waa  held  to  have  been 
properly  convicted  of  tbe  larceny  of  certata 
marked  money  contained  In  a  letter  which 
was  addressed  to  a  fictitious  person,  tbe  court 
adhering  to  Its  previous  rullog  that  it  was  not 
tbe  Bleallng  of  a  poet  letter. 
Tbe  authority  of  these  casee,  however,  waa 


tallied  a  half  sovereign,  and  was  addressed  to 
a  flclitioua  person.  The  prisoner,  instead  of 
transmitting  the  letter  to  the  general  postoffice. 
abslracted  it  from  the  receiving  box,  opened  i^ 
took  out  tbe  half  sovereign,  and  kept  both  iha 
letter  and  tbe  money.  It  waa  held  lo  be  a 
post  letter,  having  all  the  ingredients  under  th» 
statute,  and  "whether  It  can  be  delivered  or  no 
seems  beside  tbe  question."  On  the  Gardner 
Chte  being  cited,  Pollock.  Chief  Baron,  aald 
be  bad  seen  reason  lo  think  his  dictum  in  that 
case  waa  inronect.  and  the  Judges  were  unan- 
imoosly  of  tbe  opinion  that  tbe  conviction  waa 
rigbt. 

The  question  has  been  generally  ruled  in  th« 
same  way  in  ibis  country.  United  Slotee  v. 
f^e,  1  Curt.  864;  Uaitfl  State*  r.  Wight,  BS 
Fed.  Rep.  106:  United  Slate*  v.  Dor*ey.  40 
Fed.  Rep.  752;  United  State*  v.  Bethea,  44Fed. 
Rep.  802. 

If  the  word  "letter"  were  given  the  tecbnt- 

-    * '■'--  message  or  com- 

1««  V.  S. 


ovGoi>^Ic 


HooRK  T.  Stats  of  HmouRi. 


iDiiiile«tton  from  one  person  lo  aooiber.  It 
would  strike  al  the  whole  ijitem  of  decoj  or 
tw  letters,  none  of  which  eonlaln  bona  fide 
coiDmunicatfoiiB.  ThU  would  lender  It  prnc- 
tlcall;  impOHtble  to  detect  tbefia  and  embezzle- 
meuia  by  employeea,  aince,  Id  a  large  mB)oriif 
qf_cB«es,  the  letlera  and  tbeir  eorelopes  are 


10  identify,  only  are  abatracled.  If,  however 
the  eon  I  en  la  can  be  Identified,  as  thef  elwayi 
are  In  test  lellen,  by  a  private  msrli  put  upoi 
Ibem.  the  dlscoTery  of  nucb  cnntenla  upoo  Ihi 
person  of  the  employee  affords  almost  conclu 
five  evidence  of  the  theft  of  the  letter  in  whict 
[hey  are  ioclnsed. 

It  makes  no  difference  with  respect  to  thi 
duty  ot  tbe  carrier,  whether  the  letter  be  gen 
nine  or  a  decoy  with  n  fictitious  address 
Coming  Into  his  possession  as  such  carrier,  li 
Is  his  duly  to  treat  it  foi  what  It  appears  to  b< 
00  its  face — a  i^enidne  communication;  tomakt 
an  effort  to  deliver  it,  or  if  tbe  address  be  nol 
upon  his  route,  to  hand   it  to  tbe  propei 


Tier,  orput  it  Into  tbe  list  box.   Certaioly  hehai 

~~  more  right  to  appropriate  It   to  himsell 

n  be  would  have  If  It  were  a  genuine  letter. 


For  the  purposes  of  these  sections  a  letter 
wrlliog  or  document,  which  bears  tbe  outward 
semblance  ot  a  geuuioe  communication,  and 
comes  into  tbe  possession  of  tbe  employee  Id 
the  regular  course  of  hUofflclal  busloess.  Hit 
duties  in  reaped  to  It  are  not  relaxed  by  the 
fact  or  by  his  knowledge  that  it  is  not  what  11 

Eurports  lo  be.— in  other  words,  it  is  not  for 
imln  Jtidgeof  its  genutncnes*. 
a.  The  question  wlietbcr  this  letter  "was  In- 
tended to  be  conveyed  by  mail,  or  carried  or 
delivered  by  any  mall  carrier,  mall  messeuger, 
route  agent,  letter  carrier,  or  oilier  person." 
etc.,  does  not  properly  ariae  at  this  stage  of  tbe 
case,  since,  under  section  MSS,  It  is  only  neces- 
sary to  show  that  the  article  embezzled  or 
taken  was  aletterorpacket  properly  deposited, 
etc.,  the  subsequent  limitelJOD  of  the  prior  aec- 
lloD  With  respect  to  the  Intention  of  the  party 
malllDg  tbe  teller  being  omitted  here.  Whether 
tbe  court  erred  lo  refusing  the  defendant's  re- 

![uest  in  that  pariicnlar,  ihcrcfore,  becomes 
mmaterial.  in  view  of  the  last  four  counts, 
which  are  drawn  under  section  MOB,  and  con- 
tain no  allegalioQ  that  the  letter  in  quesliou 
waa  intended  lo  be  conveyed  W  mall  or  carrier. 
Iiideed,iliBaomewhat  doubtful  whether  i(  could 
A72]  be  material  at  all  Id  view  of  'section 
6408,dec]ariDg  that  Ibe  fact  that  any  letter,  etc., 
has  been  deposited  Id  any  poatofflce  or  branch 
postofflce.or  in  chutgeol  any  agent  of  the  postal 
Kr> ice.  shall  be  evidence  that  Ibe  same  wns 
"intended  to  be  conveyed  by  mail"  within  tbe 
meanlog  of  section  M67.  Had  defendant  b(«o 
conviclnl  under  the  first  three  counts  and  ac- 
quitted under  tbe  last  four,  of  course  the  ob- 
jection might  be  material;  but  wbereageneral 
verdict  of  guilty  Is  rendered,  an  objection 
taken  lo  evidence  admissible  under  one  or  a 
part  of  the  conntsis  untenable. 

8.  Was  there  competent  evidence  to  show 
that  tbe  letter  was  deposited  to  any  mall  or 

Kloffice,  branch  poetofBce,  or   other  oulbor- 
1  depoeltory  for  mall  matter,  within  the 
ie»  U.  S. 


meaning  of  section  S169f    If,  to  meet  the  re- 


ordinary  boxes  accessible  to  Ibe  public  and 
used  for  the  recfptioo  of  letters  regularly 
mniled,  the  evidence  is  obviously  Insumcieut, 
since  It  Is  ahnnn  Ihal  MrQratb,  Id  mHilingthls 
teller,  passed  by  the  place  where  letters  were 
uatjally  miilled,  entered  Ibe  buck  room  of  the 
odlce,  where  lellcrs  were  sorted,  and  put  this 
letter  into  Goodt's  bos.  This  was  clearly  suf. 
flclent  to  charge  Goode  with  the  duly  of  deliv- 
ering, or  atletnpling  tn  deliver,  the  letter,  and 
it  makes  no  difference  IliaC,  before  it  was  put 
into  this  box.  It  did  not  go  tlirougb  the  usual 
channel  or  reach  II  In  the  ordinary  way.  The 
term  "branch  postofflce,"  within  the  meaning 
of  tbe  act.  In  eludes  every  place  within  sucb  office 
where  letters  are  kept  in  tbe  regular  course  of 
business,  for  reception,  stnmplug,  assorting, 
or  delivery.  Of  course,  a  letter  ibrown  upon 
the  floor,  or  laid  upon  a  desk  appropriated  to 
other  and  different  purposes,  could  not  be  said 
to  have  been  deposited  In  the  postoffice;  but  if 
it  be  put  it)  sny  place  where  letters  are  usuallr 
kept  or  deposited  for  any  purpose,  we  Uilok  it 
Is  witbin  the  act. 

4.  While  there  was  no  direcl  evidence  thai 
this  branch  postofflce  waa  established  by  au- 
thority of  the  Postmaster  Qeneral.  there  waa 
evidence  that  it  was  known  ss  the  Roxbury 
station  of  the  Boston  postoIGce,  had  been  used 
as  such  for  years,  and  that  It  irna  a  poatofflco 
de  fatto.  For  the  purposes  of  this  case,  it  waa 
quite  unnecessary  to  show  that  it  had  been  reg- 
ularly 'established  as  sucb  by  law.  In-  [673 
graham  v.  Vnittd  StaCei,  155  U.  8. 4M  [88:2181: 
Wi-ipht  V.  Oiiited  SUittt.  158  U.  B.  2H2  [81>;  868]. 

TV  judgment  of  l/U  eoart  btloa  it  t/ter^or* 


FRANC  MOORB,  Plff.  inBrr.. 
STATE  OP  MISSOURI. 

(See  8. 0.  Reporter's  ed.  STa4Kl.l 
offenu—tuice  ptii 
i/lau-^ttate  deeiiioa. 
Increased  nvsritr   ( 


L  ApersciD  Is  not  put  twioe  Id  Jeopardy  for  the 
same  offense  bra  law  puDisblni  more  severely 
for  s  seooDd  offense,  nor  Is  tbe  Inorease  of  pun- 
Ishment  br  reason  of  Um  Scat  offense  cruel  and 

L  A  person  by  betni  punished  mora  geverelr  for 
the  serond  offense  Is  not  denied  Uie  equal  pro- 
tection of  tbe  laws. 

L  Astatemay  provide  that  persons  who  have  be- 
fore been  oonvloted  ot  crime  may  suffer  severer 
punlsbm^nt  tor  eubecquent  offense*  than  for  a 
flrat  offense  sgalost  a  law. 

L  A  person  Is  not  denied  due  proeesa  of  taw  br 
being  oODTloted  of  burtrlary  In  the  second  degree 
under  an  tudlotment  for  burglBry  Id  the  flrsc  de- 

L  A  penon  Is  not  denied  due  process  ot  law  by  « 
state  court  because  his  ease  was  notbeard  by  tbe 
oourt  In  bano,  oooslstlns  of  seven  Judsso,  Instead 

r-  I    ^"^ 


SopBiom  ConBT  af  thz  Uhited  Statu. 


Oct.  Txk^ 


of  k  dldalon  of  thst  court  coniUtlng  of 
Judres,  under  ■  atale  Conatitutlou  provldla/ 
Federal  ciueq|IODS   oball  be   translerred    t 


IN  ERROR  to  tbe  Bupreme  Court  of  ibe 
State  of  Missouri  to  review  a  JudfcmeDt  of 
thai  court  afHrmlng  tbe  Jud^^mect  of  the  8l 
Louis  Cricnjdnl  Court  convicting Frauk  Moore 
of  buritlary  in  ttie  lecond  degree,  and  orders 
denying  certain  motions  in  n  criminal  case 
and  refucicg  lo  transfer  the  cause  to  tha  court 
in  l)»nc.  AJUrmei. 
See  same  case  below,  121  Ho.  614 


and  larceny        .  _     ._ _,  __, 

18S3.  Tbe  iodictmem  alao  charged  tbat  de- 
fendant "on  tile  eleventh  day  of  January,  in 
the  year  of  our  Lord  one  thousand  ei«ht  nun- 
dreo  and  scventy-wfen,  at  the  city  of  Bl.  Louis 
aforesaid.  In  tbe  St.  Louis  criminal  court,  was 
duly  coDTlcted.  on  his  own  confession,  of  tbe 
oflenseof  grand  larceny,  and  in  accordance  with 
•aid  conviction  was  dtijy  senteaced  h^  said  court 
to  BD  imprt^onmem  la  the  penitcnliary  for  the 
term  of  three  years,  and  was  duly  imprisoned 
674]  'in  said  penitentiary  In  accordance 
with  said  BeDteoce,  and  that  after  hisdlscharge 
from  tlie  penitentiary  upon  compliance  with 
the  sentence,  he  committed  the  said  offenses 
of  burglary  and  lacccny."  Being  duly  ar- 
raigned, be  pleaded  not  guilty  .hut  subsequenltv 
withdrew  liiB  plea,  and  filed  amotion  lo  quast 
tbe  indictment  for  dtipUclly,  and  "because 
aeclion  3959,  under  which  tbe  said  indictment 
purports  to  charge  tbe  defendant  with  a  former 
conviction,  is  unconstittitlonal  and  illegal  and 
void  and  in  conflict  with  tbe  Constitution  of 
tbe  Uniled  Stales  and  the  state  of  Missouri." 
The  motion   beins  overruled,    he  was  again 


for  a  new  trial  was  matfe  for  the  follow: 
causes  among  others,  "because  the  court  erred 
in  overruling  defendant's  motion  to  quasb  the 
indictment  for  tbe  reason  that  it  violated  both 
tbe  stale  and  Pederal  Constiiullons:"  and,  that 
mottoD  being  overruled,  Moore  filed  a  motion 
to  arrest  of  Judgment  upon  various  grounds, 
and  among  them,  that  burglary  in  tbe  second 
degree  waa  not  locluded  in  the  offense  of  bur- 
glary in  the  first  degree,  but  was  a  separate 
and  distinct  offense;  that  tbe  statute  upon 
which  tbe  indictment  wa.'<  founded  WBs"uacon. 
slilutional  and  void,  In  tbat  it  violates  tbe  I4tb 
Amendment  of  tbe  Federal  Constitution,  and 
violates  tbe  'bill  of  rlghU'  in  tbe  Constitution 
of  Missouri  In  prescribing  a  second  punishment 
for  tbe  same  otTenae,  and  different  punish 
ment  for  different  persons  for  committing  the 
same  offense;"  tbat  the  Indictment  in  charE- 
iog  the  former  conviction    attacked  defend- 


ant's character  when  not  in  issue;  and  tbat 
tbe  indictment  failed  to  inform  the  defendant 
of  the  accusation  against  him.  Themotioa  lo 
arrest  was  overruled  and  Moore  sentenced  to 
tbe  penitentary  for  life  in  accordance  with  the 
verdict,  whereupon  be  appealed  to  thesupreme 
court  of  Missouri,  division  No.  3,  by  wbich 
the  judgment  was  affirmed.  131  Ho.  314. 
Moore  aiterwards  moved  for  a  rehearing  upon 
the  ground,  amnnr  others,  that  be  "was  ac- 
quitted  by  the  jury  of  allandeverychaTgeagalnsl 
bim  in  tbe  iDdlclment,  and  yet  stands  1675 
sentenced  for  an  offense  not  named  in  the  in- 
dictment, norincluded  in  any  offense  described 
therein,  and  thus  is  deprived  of  bis  constitu- 
tional right  of  being  prosecuted  under  an  in- 
diciment  Informing  bim  of  tbe  nature  and 
cause  of  tbe  accusation  against  bim;"  and  also 
moved  that  tbe  motion  and  cause  be  transferred 
In  banc.  These  motioiii  were 
denied,  and  thereafter  Hoore  moved  the  su- 
preme court  sitting  in  banc  to  set  aside  tbe 
judgmeot  of  division  No.  2,  and  to  order  that 
division  to  transfer  tbe  cause  to  tbe  court  In 
banc  for  tbe  reason  that  the  cause  involved  a 
Federal  question,  or  questions  raised  by  hit 
IB  to  quash  the  indictment,  for  new 
md  In  arrest  of  judgment.  Tue  supreme 
in  banc  denied  this  motion,  and  alao  a 
second  motion  to  the  same  effect.     A  writ  o( 

ror  from  this  court  was  subsequently  allowed. 

Mr.  Cli«rl«a   T.  Noluid  for  plaintiff  fat 

Mttim.  R.  F,  Walker,  Attorney  General 
of  Missouri,  Morton  Jonrdaii,Bnd  O.  Oi 
Bialiop  for  defendant  in  error. 

Mt.  Chief  Jtulice  FnUer  delivered  the  opin- 
ion of  the  court: 

Admitting  that  the  first  ten  articles  of  amend- 
ment lo  tbe  Constitution  of  the  United  States 

ere  adopted  as  limitations  on  Federal  power, 

is  argued  for  plaintiff  la  error  tbat  tbe  fuoda- 
metital  rights  secured  thereby  are  protected  by 
the  14tb  article  of  amendme'nt  froiti  invaaioil 
by  the  states,  in  tbe  prohibition  of  tbe  abridg- 
t  of  the  privUeses  and  immuDllies  of  ciil- 
of  tbe  United  States;  of  the  deprivation 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law;  and  of  the  denial  of  the  equal 
protection  of  tbe  laws;  and  it  la  contended 
tbat  section  39S9  of  tbe  Revised  Butulea  of 
Missouri  of  1889  Is  In  violation  of  that  amend- 
ment. In  tbat  persons  are  thereby  subjected  to 
l)e  twice  put  in  jeopardy  for  the  same  offense, 
and  to  cruel  and  unusual  punishment;  and  de- 
>rivedof*theequalprotect!0Qoftbekws.r67O 
J'taal  section,  which  Is  also  to  be  found  Id  ths 
Revised  Statutes  of  Missouri  of  18T9  and  tbo 
Qeneral  Statutes  of  Missouri  of  ISSS,  Is  aa  fol- 

Bec.  8959.  Secoxd  OFFKNaR,  How  Pon- 
tsHED. — If  an;  person  convicted  ofanyoffenao 
punishable  by  imprisoament  in  the  peniten- 
tiary, or  of  petit  larceny,  or  of  any  attempt  lo 
commit  an  offense  wbicb,  if  perpetrated, 
would  be  punishable  by  imprisonment  Id  the 
penitentiary,  shall  be  discbarKed.  cither  upon 
pardon  or  upon  compliance  with  the  senteoM, 
and  shall  subsequently  be  convicted  of  any 
offense  committed  after  such  pardon  or  dia- 
charge,  he  shall  be  punished  as  follows;  First, 
if  luch  (ubsequeot  offense  be  such  tbat,  upon 
lit  V.  8, 


ovGoi>^Ic 


IBOBl 


Hoom  ▼,  Btatb  or  HnaoDxi. 


v»-«n 


A  lint  oonTlctioti,  the  ofFender  woald  be  pun- 
bbable  by  irnpriBODment  !□  the  penitentiaTj 
(or  life,  or  for  &  term  which,  under  the  pro- 
visions ot  this  law,  might  extend  to  <roprlson- 
meat  In  the  peoltenliarr  for  life,  Iben  such 
person  sball  be  punished  b;  i  m  prison  men  t  for 
life:  eecood,  it  such  subsequent  offense  be  such 
that  upon  a  first  conviction  tbe  offender  would 
be  punlshabte  b;  imprisoDmeot  for  a  limited 
term  of  years,  then  such  person  sliall  be  pun- 
ished by  imprisonment  In  the  penitentiary  for 
ibe  longest  term  prescribed  upon  ■  conviction 
for  such  first  oSeusei  tbird,  if  such  subsequent 
coDTicllon  be  for  petit  larceny,  or  for  an  at- 
tempt to  commit  an  offense  which,  if  perpe- 
trated, would  bo  punishable  by  imprisoomeat 
in  tbe  penitentiary,  the  persoo  cooricted  of 
■ucb  subsequent  offense  shall  be  punished  by 
imprisonmeDt  in  tbe  penitentiary  for  a 
not  eice(ding  Ave  jears." 

Similar  provisions  have  been  contained  In 
state  statutes  for  many  years  and  Ihey  have 
been  uniformly  sustained  by  the  courts,  la 
Ibe  opinion  'if  the  supreme  court  of  Missouri 
It  is  anid:  '  'The  increased  severity  of  the  pun- 
Isbment  for  Ibe  subsequent  offense  Is  not  a 
punishment  (or  tbessme  offense  forlbe second 
time,  but  a  severer  punishment  for  the  sulwe- 
quent  offense,  the  law  which  imposes  the  in- 
creased punishment  being  presumed  to  be 
known  t^  all  persons,  and  to  deter  those  so 
Inclined  from  the  further  commission  of  crime; 
and  we  are  unable  to  see  bow  tbe  statute  which 
in^Doses  such  increased  punishment  violates  the 
6771provisionB  of  our  'Constitution  hereinbe- 
fore quoted.  .  .  ,  The  fact  that  tbe  indict- 
ment cbarEed  a  former  conviction  of  another 
and  entirely  different  offense  is  not.  In  fact, 
cbargiog  bim  with  an  offense  with  respect  of 
the  former  offense  io  the  case  In  band.  The 
averments  as  to  tbe  former  offense  go  as  Io  the 
punishment  only."  And  People  v.  Slanle]/.  it 
Cal.  lis,  17  Am.  Hep  «I;  Band  v.  On,  9 
Gratt  788;  Rom'Oait,  3  Pick.  18S;  Plumbly  v. 
Com.  fi  Met.  418;  Ingallt  v.  Stale.  48  Wis.  647; 
Mnguirt  V.  State,  47  Md,  485;  StaU  v,  Jus/in, 
113  Mo.  638:  and  Reg.  v.  Gtark.  «  Coa.  C.  C. 
210.— are  cited.  And  see  ftopfo  v.  Butler.  8 
Cow,  847;  Johnion  v.  StaU.  55  N.  T.  B18; 
Kdly  V.  flwpfc,  115  HI,  583,  56  Am.  Rep,  184; 
macklmm  ».  8faU.  50  Ohio  8l.  488;  Sturletant 
V.  Com.  168  Mass.  G98. 

Tbe  reason  (or  holding;  that  the  accused  is 
not  again  punished  for  tbe  flrstoffenee  Is  given 
In  Bo«f  Ca*»  by  Chjef  Justice  Parker,  that  "the 
pnnishment  Is  for  the  last  offense  committed, 
and  it  is  rendered  more  severe  In  consequence 
of  tbe  sllnatlon  Into  nhlcb  tbe  party  bad  pre- 
viously brought  himself;"  In  PtvmMy  v.  Com. 
by  Chief  Justice  Shaw,  that  the  statute  "im- 
poses a  higher  punishment  for  the  same  offense 
npon  one  wbo  proves,  by  a  second  or  third 
eooTiction.  that  the  former  punishment  has 
been  Inefficacious  In  doing  the  work  of 
reform  for  which  it  was  designed;"  In  People 
T.  Stat\Iey,  that  "the  punishment  for  the  second 
U  increased,  because  by  his  persistence  in  the 
perpetration  of  crime,  he  has  evinced  a  de- 
pravity which  merits  a  greater  pnnishment. 
and  needs  to  be  restrained  by  severer  penalties 
Ihao  If  It  were  bis  first  offense;"  and  In  EtUy 
▼,  People,  "that  It  is  just  that  an  old  offender 
■hould  be  puolsbedmoreaeveiely  for  aaecoiid 
»V  U.  8. 


offense — that  repetition  of  the  offense  aggra- 
vates guilL"  It  is  quite  impossible  for  us  to 
conclude  that  tbe  supreme  court  ot  Missouri 
erred  In  holding  that  plaintiff  In  error  was  not 
twice  put  In  Jeopardy  for  the  same  offense,  or 
that  the  increase  of  his  punishment  by  reason 
of  tbe  commission  of  the  first  offenae  was  not 
cruel  and  Unusual.  Ez  parte  Semmler,  186  U. 
6.  43t1  [84:  519],  Nor  can  we  perceive  that 
plaintiff  In  error  wasdenled  tbeeqnal  protection 
of  the  laws,  for  eve^  other  "person  In  [H7S 
like  cHse  with  him,  and  convicted  as  he  had  been, 
would  be  Bub}ecled  to  the  like  punishment. 

The  14th  amendment  means  "  that  no  per- 
son or  claas  of  persons  shall  be  denied  theasrae 
protection  of  the  laws  which  Is  enjoyed  by 
other  persons  or  other  classes  in  tbe  nme 
place  and  under  like  circumstances."  Bow- 
man V.  Leviit  C MistotiTi  v.  /.ejnie")  101 U.  8, 
22  f25:  989].  Tbe  general  doctrine  is  that  that 
amendment,  In  respect  to  the  administra- 
tion of  criminal  justice,  r^ulres  that  no 
different  degree  or  higher  punishment  shall 
be  imposed  on  one  than  is  imposed  on 
all  for  like  offenses:  but  it  was  not  de- 
signed to  interfere  with  the  power  of  tba 
state  to  protect  the  lives,  liberty,  or  property 
of  its  citizens,  nor  with  tbe  exercise  of  that 
power  in  the  adjudication  of  the  courts  of  tbe 
state  io  administering  the  process  provided  b) 
the  law  of  the  state.  Be  Oontier*e.  137  D.  8. 
624  [34:  796].  And  thestale  may  undoubtedly 
provide  that  persons  who  have  been  before 
convicted  of  crime  may  suffer  severer  punish- 
ment for  subsequent  offenses  than  for  a  Qnt 
offense  against  the  law,  and  that  a  different 
punishment  for  the  same  offense  may  be  in- 
filcted  under  particular  circumstances,  pro- 
vided It  Is  dealt  out  to  all  alike  who  are 
similarly  situated.  Pace  v.  Alabama,  108  U. 
°    688  [37:  307];  Leepa-  v.  Toae,  1B9  V.  8. 

12  [35:  825], 

2.  It  Is  further  urged  by  plaintiff  In  error 
that  the  crimes  of  burglary  In  tbe  first  degre* 
and  burglary  Id  the  second  degree  were  so  dis- 
tinct snd  separate  that  plaintiff  In  error  was 
not  sufSclently  informed  of  tbe  nature  and 
cause  of  the  accusation  against  him  by  the  in- 
dictment for  burglary  In  the  first  degree,  and 
in  fact  convicted  under  what  was,  In  ef- 

.  ,  no  indictment  at  all,  and  therefore  den  led 
due  process  of  law.  It  Is  true  that,  In  order 
to  a  conviclion  for  a  minor  offense,  it  must  be 
an  Ineredlent  of  tbe  major  and  substantially 
Included  In  the  offense  charged  In  the  Indict- 
ment, bnl  It  is  clearlv  a  matter  for  the  state 
couris  to  determine  wbether,  In  a  given  case,  an 
Indictment  la  lufflcient  in  that  regard,  Cald- 
well V.  Tteas.  187  U.  B.  802  [84: 816], 

Under  the  slatutes  of  Missouri,  nurglsrv  in 
the  first  degTee*is  defined  to  be  "  breakmgmto 
and  entering  the  dwelling  house  of  anoiMT,  in 
which  there  shall  be  at  the  time  some  human 
*belng,witb  intent  to  commit  some  fe)ony[970 
or  any  larceny  therein,"  In  the  several  modea 
pointed  out;  and  burglary  In  the  second  degree 
consists  In  breaking  Into  adwelling  house  with 
Intent  Io  commit  a  felooy  or  any  larceny,  "bnt 
under  such  circumstances  as  shall  not  constitute 
the  offense  of  burglary  In  tbe  first  degree/'oren- 
— ice  Into  a  d Weill og  house  In  such  manner  u 
...  to  constitute  burglary  as  hereinbefore  speoi- 
fled,  "  wllb  Intent  to  commit  a  felony  or  any 


oyGoot^Ic 


judeeg.' 
or    Mis! 
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luceny,"  or  tbe  commlnloo  by  b  prnon  beiog 
Id,  of  teloiiT  or  tarcea;  or  tbe  breabinR  of  any 
door  OT  otueiwise,  to  eel  out,  or  the  breaking 
of  sn  ioner  duor  nttb  mtent  10  cumniit  felony 
or  larceny,  ffben  entniDce  ia  made  through  an 
open  outer  door  or  window,  or  where  a  penon 
is  lawfully  Id  the  bouae,  etc. 

The  St.  LouIb  crimlna!  court  and  Ibe  supreme 
court  ot  tbe  dale  appear  to  have  had  no  dif- 
ficulty to  coDcIudtng  upon  the  evldenoe  that  It 
was  for  tbe  jury  lo  aay  whether  plalotlfT  in 
error  bad  commllled  the  critne  of  burulary  to 
the  aecood  degree,  and  that  be  couldTw  law- 
fully convicted  Iberefoi  under  ao  ladictmeot 
for  tbe  greater  ofTeoiie.  Il  may  be  adtnilted 
that  these  courla  did  not  auppoee  [bat  tbey 
were  paMiQg  on  any  Federal  question  In  tbM 
regard,  for  no  aiich  queatlnn  was  speclflcaMj 
flod  seasonably  raised ;  but  if  It  bad  beea  we  do 
not  think  tbet  tbe  plaintiff  Id  error  was  denied 
due  proce^e  of  law  io  tbe  view  which  waa 
taken  of  hia  caqe. 

8.  Finally,  It  is  said  that  plaintiff  Id  error 
waa  denied  due  proceuoflaw  because  hIa  case 
was  not  beard  by  tbe  rourt  in  banc.  consistlDg 
of  seven  Judges,  but  was  left  on  the  disposition 
of  it  by  division    No.  2,  consisting  of   Ihree 

'  es.  In  an  amendment  to  tbe  Constitution 
)uri,  adopted  in  i860,  tbe  aupremc 
cuuri  was  divided  into  two  dlrlalona,  division 
No.  1  consisting  of  four  Judgea  aod  division 
No.  2  of  tbe  remaining  three,  tbe  latter  dlvU 
alonhavlngeiclusivecognlzaDce  of  all  criminal 
cases.  It  was  also  provided  that  when  a  Fed- 
eral question  was  involved,  the  cause,  on  tbe 
ippilcation  of  the  losing  party,  should  be  IroDB- 
ferred  to  tbe  full  bench  for  its  decision.  Dun- 
tan  V.  Miuouri,  153  U.  S.  877  [SS:  483]. 

Id  Bennttt  v.  MitKntri  P.  R.  Co.  lOS  Mo.  M3, 
It  waa  held  that  the  court  would  not  take  jurla- 
6SO}  diction  on  the  'ground  that  a  Federal 
question  waa  involved,  unlpsa  that  question  waa 
raised  io  and  submitted  to  tbe  IrlBl  court,  and 
such  cotirt  had  the  opportunity  to  pan  opOD 
it;  and  that  while  It  could  not  be  laid  down  t^ 
rule  bow  every  such  question  must  be  raised 
In  the  trial  court,  It  should,  at  least,  be  fairly 
and  directly  presented  by  some  of  the  methods 
recognized  by  the  practice  and  procedure  of 
tbe  court.  In  tbla  instance,  tbe  supreme 
court  In  banc  refused  lo  direct  the  case  to  be 
transferred,  and  we  cannol  say  that  it  waa  not 
Justified  In  ibat  refusal.  The  interjeclion  Into 
the  motions  to  quash  and  for  a  new  trial,  of 
the  assertion  that  section  SS69  waa  In  conflict 
with  the  Constitution  of  Ibe  United  Slates, 
and  also  in  tbe  motion  (or  arre«t,  was  perbapa 
regarded  as  not  mfficlenilv  definite  to  Invoke 
a  distinct  ruling  on  tbe  points  afterwards  aug- 

Kied,  and,  moreover,  the  foil  court  may  have 
D  of  the  opinloD  that  there  waa  no  sufficient 
ground  for  tho  contention  that  a  violation  of 
the  Federal  Constitution  had  occurred  to  re- 
quire it  to  bear  argument  upon  that  subject 
At  all  events,  as  we  find  that  there  was  no 
ground  for  queatloning  the  judgment  of  tbe 
■upreme  court  because  of  such  violation  in  the 
legislation  on  which  that  Judgment  was  based 
or  lo  the  conduct  of  the  trial,  we  cannot  hold 
that  the  plaintiff  in  error  waa  subjected  lo  ao 
unconstitutional  ruling  In  not  being  allowed 
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to  have  bla  case  beard  at  large  tijr  leKD  JndfM 
instead  of  Ibree. 
Judgmtnt  affirmtd. 


DANIEL  A.  BTJCKLIN,  Aw*-. 

UNITED  STATES   (No.  1). 

(See  B.  C  Beporter'i  od.  660,  «SU 

BmCew  of  criminal  eate. 

Tbe  flnal  JudHment  ol  a  ooart  of  the  United  Stales 
Id  cane  ol  tba  ounvlotloD  of  a  capital  or  otbar- 
wise  tulamoua  crimi 
0DI7  upoD  writ  ot  error,  aod  oc 
[No.  246.] 
Submitted  (ktober  tl,  1895.    Dteided  X 
18,  1S9S. 

APPEAL  from  a  ludgmeot  of  tbe  District 
Court  of  the  Untied  Steles  for  tbe  Diitifct 
of   Kansas   convicting  Daniel  A.  Bucklln  oC 
the  crime  of  perjury.     DUmiaed. 
The  facts  are  stated  io  tbe  opinion. 
Mr.  Thoa.  T.  Taylor  for  appellant 
Mr.  3.  H.  DicUnson.  Asaiatanl  Attoro^ 
Oeneral,  for  appellee. 

Mr.  Juttiee  HatImi  delivered  tbe  oploloa 

of  the  court: 

Tbe  appellaot  Bucklio  was  convicted  of  tbe 
crimeof  perjury  under  U.  S.  Rev.  Btat,  g  SSM. 
and  sentenced  lolmprlsonnJentat  hard  labor  In 
the  penitentiary  for  tbe  term  of  one  and  od« 
hallyears,  and  also  to  pav  a  flne  of  $100.  He 
seeks  a  review  of  that  Judgment  by  tlie  prewnt 

^e  appeal  must  be  dismissed.  By  sectlOD 
Qve  of  the  act  of  March  3,  1891  (36  Slat,  at  L. 
826,  chap.  B17).  "appeals  or  writa  of  error  may 
be  taken  from  tbe  district  courts  or  from  tlw 
existing  circuit  courts"  of  tbe  United  Slates 
directly  to  this  court.  In  certain  enumerated 
cases,  dvll  and  crimloal,  among  others,  "in 
cases  of  conviction  of  a  capital  or  otherwise  tn- 
famous  crime."  There  waa  no  purpose  by 
that  act  to  abolish  tbe  general  dlailnctlon,  at 
common  taw,  between  an  appeal  and  a  writ  of 
error.  The  final  judgment  of  a  court  of  tba 
United  States  in  a  case  of  the  convtction  of  % 
capital  or  otherwise  Infamous  crime  ia  not  re- 
viewable here  except  upon  writ  of  error.  Out 
review  of  the  judgment,  when  brought  bera 
In  that  form,  la  confined  to  auestlons  of  law, 
properly  preaented  b;  a  bill  of  esceptiom, 
or  arlsins  upon  tbe  record. 

ApptMdirmittaL 

Nora.-.!!  to  JurUdlollon  *>  the  United  State*  9m- 
prenu  Court  where  ntUral  quMlftm  ortsw  er  Mfeari 
on  drawn  tnqutMbm  stotates,  traodt.  or  OsnatttM- 
tlan,-aee  notes  to  UartlD  V.  Hunter.  4;  W;  HatHMwa 
V.  Zaoe,  1:  SSt;  and  Wllllama  v.  Norrls,  ft  OTL 

.^  to  Jurudtetlon  of  ITiiUad  Stoles  SvmiM  Oaurt 
10  dMlora  Kots  tow  votd  ot  <n  oonjIMt  tritk  Kate 
OnrMOiUinni  to  reeUc  deercM  of  itola  eourti  at  (o 
tMubmclion  ot  Mote  laus,-Bee  notea  to  Hatt  t. 
Lamphlni,  B;  BTB;  and  Commerolal  Bank  of  Cinoln- 
natl  V.  BueUnaham,  U:1IR. 

lU  u.  B. 
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«S2]  DANIEL  A.  BUCEUN.  Ftf.  in  Brr. 

UNITED  STATES  (No.  2). 

(Sse  S.  C  B«paH«rt  ed.  Wt-eSTJ 

Oontotidatioti  of  erimiwd  eate*—r^ftuat  ^  n« 
triat^rerdiel  ai  to  ont  defendant  joinUji  Med 
-~poieer  of  jury. 

L  When  kpenon  conrlcted  did  not  object  i 
propertlme,  !□  the  trial  court,  to  belna  lrl< 
tbe  •ame  Jury  with  otber  partlca  Indicted 
«zccpt  t(J  tbe  ord^  of  ooaaolidation  of  the  i 
becuinot  In  thUoourtoomplalD  of  tbe  (Otl 
the  (rl«l  court. 

&  A  reruBBi  to  RniDt  a  new  tHal  cannot  be  re- 
vleired  upon  writ  ot  error. 

■;  Where  three  criminal  oaaei  are  oonsolldated 
and  tried  together.  It  Is  error  In  the  court  to  ■□• 
■tract  tbe  jurr  that  titer  com  Id  not  Bnd  a  verdict 
ai  Xa  aome  of  the  defendant!,  and  d  laagree  aa  t 
the  olhert. 

4  A  Jurr  mar  And  a  verdlot  of  galltj  or  nc 
■nlltr  ea  to  part  of  defendants  loInllT  tried  to 
«ri[Dlnal  due.  and  dMBree  M  to  th«  otben. 


[No.   672.1 


IN  ERROR  to  the   Dlttlrlct  Court   of  the 
United  States  for  the  DiitricC  of  Kansas 
feyfew  a  Judgment  of  Ihat  court   convictiog 
Daniel    A.  Bucklln  of   tbe  ctlrae  of  perjury. 
Bl'trKd. 
The  fftcts  are  slated  1d  tho  opinion. 
Mr.  Thoa.  T.  Taylor  for  pJnintUF  In  error. 
Ur.  i,  VL,  Dickinson,  AssistaDt  Attorney 
Gmienl,  for  defeodRDl  in  error. 

Mr.  Jvitiet  Harlan  deliTCred  the  opinion 
of  Ibe  court; 

TfaN  is  tbe  tame  caw  as  the  one  Just  disposed 
of.  Tbe  acrused,  being  in  doubt  whelher  the 
judgment  aeainat  him  could  be  revlewel  here 
on  appeal,  broucbt  ibU  writ  of  error. 

The  plaintiff  to  error  wa>  Indicted  In  Ihedli- 
Wet  court  of  tlie  United  Stales  for  ibe  district 
of  EaoflRS  under  U.S.  Rer.  Stat,  g  03&3,provld 
log  that  "ever;  person  who,  having  taken  an 
oaui  beforeacompelentlrlbunal,  officer,  or  per- 
■on.  in  any  case  jn  which  a  Ian  of  tbe  United 
State*  BUthorlzea  an  oath  to  be  admlnialered, 
that  he  will  teelUy,  declare,  depose,  or  certify 
trnly,  or  that  any  written  testimony,  declara- 
tion, deposition,  or  certificate  by  him  sub- 
■eribed  is  true,  wilfully  and  contrary  tosuch  oath 
683]  ttates'orsubscrlties  any  material  matter 
Which  be  does  not  believe  to  be  true,  ii  i;uil'7 
of  perjury,  and  shall  be  punished  by  a  fine  of 
not  more  than  92,000,  and  by  imprisonment,  at 
hard  lat>or,  not  more  than  five  years;  aud 
■ball,   moreover,  tbereafter   be   incapable  of 

Svlng  testimony  In  any  court  of  the  United 
■tea  ontil  such  time  aa  the  jnd|Eiueni  against 
Mm  la  reversed," 

Br  the  third  section  of  tbe  act  of  June  M, 
ins  (SO  St^tl.  at  L.  IIS,  chap.  190)  entitled 
"An  Act  to  Amend  an  Act  Entitled,  'An  Act 
lo  Encourage  tbe  Growth  of  Timber  on  the 
Weatem  Prairies' "  (18  Slat,  at  I..  31,  cbsp.  BSi, 
ft  waa  provided,  in  rvlerence  to  the  aOldnvit  re- 
quired to  be  filed  by  any  penon  applying  for 

utv.s. 


tbe  benefits  nf  ibat  act,  "that  If  it  any  time 
after  the  QUng  of  said  affidavit,  and  prior  to 
tbe  ixsuinz  of  tbe  patent  for  said  land,  the 
cisimaot  shall  fail  to  comply  with  any  of  the 
requirements  of  this  act,  then  and  In  thaterent 
auch  land  shall  be  subjet^  lo  entry  under  tlie 
homestead  laws,  or  by  some  other  peraon  under 
tbe  provisions  nf  this  act:  ProvideJ,  That  Che 
psrty  making  claim  to  said  Isnd,  either  as  a 
homestead  settler,  or  under  this  act.  «hall  eive, 
at  the  time  of  filing  hta  application,  such  no- 
tice to  the  original  claianant  as  shall  be  pre- 
scribed by  tbe  rules  established  by  the  Com- 
missioner of  the  General  Land  Office;  and  the 
rights  of  the  parties  sbnl]  be  determined  aa  in 
Otber  contested  cases." 

This  act,  and  all  laws  supplementary  there- 
to or  amendatory  thereof,  were  repealed  by  tbe 
act  of  March  it.  1891.  entitled  "An  Act  to 
Repeal  Timber  Culture  Laws  and  for  Other 
Purposes."  But  tbe  repealing  act  declared 
that  it  should  not  affect  any  valid  rights  there- 
tofore accrued  or  accruing  under  said  laws, 
but  all  bona  flde  claims  lawfully  initialed  be- 
fore its  passage  might  be  protected  on  due 
compliance  with  law,  in  the  same  manner, 
on  the  same  terms  and  candltions.  and  subject 
to  the  same  limitations,  forfeitures,  and  con- 
tests, as  if  tbe  repealing  statute  bad  not  been 
enacted.     96  Slat,  at  L.  lOdS,  chap.  661. 

Tbe  indictment  charged.  In  subatance,  that 
tbe  accused,  tor  tbe  purpose  of  contesting  a 
named  timber  culture  claim  that  had  been 
made  and  entered  In  Ibe  proper  land  office  at 
Wicliltn.  Kansas,  presented  himself  before  H. 
P.  Wolcott,  the  "duly  appointed,  quail-  [084 
fied.aniiactingregisterottbeUnitedStalesland 
office  slLsroed,  in  tbe  second  division  of  tbedia- 
trict  of  Kansas,  aod  authorized  by  law  to  ad- 
minister oaths  in  contests  relating  lo  timber 
culture  entries:  that  the  accused,  after  being 
■worn  by  IheSBidregistertoteslify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  touch' 
ing  bis  right  to  enter  sucb  contest,  did  know- 
ingly, wilfully,  feloniously,  and  (alsel}'  testlry 
lo  certain  facts  (fully  set  out  in  the  indictment) 
material  lo  the  proceeding  of  contest;  that  hia 
testimony  was  embodied  in  a  deposition  sub- 
scribed and  sworn  to  by  him  before  said  regia- 
ter,  and  was  by  blm  ataled  to  be  true  when  ha 
believe  it  to  be  true,  and  that  in  so  do- 
ing he  wilfully  and  corruptly  committed  per- 

tbe  tltne  ol  the  trial  there  were  pending  in 
court  below  two  other  separate  Indict- 
ments, one  against  Thomas  Bucklln  and  one 
George  Elder,  each  ot  whom  was  in- 
dicted for  perjury  growing  out  of  the  same 
trBnsactlon  as  that  set  out  in  tbe  indictment 
against  Daniel  A.  Bucklln, 

By  order  of  the  court  the  three  cases  were 
consolidated  and  tried  at  the  same  time  and  to 

e  same  Jury. 

Upon  tbe  conclusion  of  the  evidence,  and 
after  receiving  tbe  Instructions  of  Ibe  court 
and  hearing  the  argument  of  counsel,  the  Jury 
retired,  and,  having  deliberated  three  days 
without  making  a  verdict,  came  into  court  In 

body,  sod  through  their  foreman  propounded 
.J  tbe  court  this  question:  "Can  we  Ilnii  a 
verdict  aa  to  some  of  the  defendants  siid  dis- 
agree as  to  tbe  othersT"  The  court  answered; 
"You  can  find  a  verdict  of  guilty  ■■  to  all,  a 
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Teidlct  of  Dot  raUty  u  to  ill.  or  jou  can  find 
wontt  guillj  and  aome  not  guilty,  Dut  you  eao- 
notflod  a  verdict  U  to  aome  and  diiagree  U  to 
others."  To  thb  action  of  the  court  tb«  ac- 
cuaed  excepted. 

The  JuTT  again  retired,  and  returned  a  Te^ 
diet  of  gnllt;  as  to  DaDiel  A.  Bucklln.  and  not 
f;;ul]l?  as  to  eacb  oE  the  other  defendanti. 

Hot  looa  for  new  trial  and  in  arrest  of  Judg' 
menl  having  beeo  successively  made  and  over- 
ruled, the  defendant  waaseDUDCed  to  bard  la- 
bor in  the  penitentiary  for  the  lenn  of  one 
rear  and  six  months  and  to  pay  a  One  of  $100. 
68S1  'l.  It  isassignedforerrortbat  the  court 
below  consolidated  the  three  tadictnieDts,  and 
permitted  them  to  be  tried  together.  As  the 
charges  a^tnit  the  defendanti,  respeclively, 
grew  out  uf  the  same  transaclion,  both  (de 
court  and  the  defendants  may  have  deemed  it 
convfment  to  have  all  the  cases  tried  at  '' 
same  time  and  by  the  same  Jury.  It  Ib 
sistent  nitb  the  record  that  the  plabllft  lot 
preferred  that  the  Jury  which  tried  the  other 
defendaclB  should  try  him.  But  as  It  does  not 
appear  that  the  plaintiS  in  error  objected  at 
the  time  to  being  tried  bv  the  same  Jury  with 
the  other  parties  indicten,  nor  that  he  excepted 
to  the  order  of  consolidatiOQ,  we  need  not  con- 
aider  whether  that  order,  If  objected  to  season- 
ably, could  have  been  properly  made.  He 
cannot  now  complain  of  the  action  of  the 
court.  Logan  r.  United  State*,  144  V.  B.  268, 
2M  [86:  429,  440]. 

2.  One  of  lbs  grounds  for  arreat  of  Judn- 
ment  was  that  (he  indtctmeni  does  not  state  an 
offense  under  the  laws  ot  the  United  States. 
This  point  does  not  seem  to  be  pressed  Id  (be 
brief  of  counsel.  It  is  without  merit.  The 
Indictment  conforms,  in  every  Bubslaotial  par- 
ticular, lo  U.  &.  Rev.  Btat.  6  0396.  prorldlug 
that  "in  every  presentment  or  iDdicimeDl  pros- 
ecuted aftainBl  any  person  for  perjury,  it  thai] 
he  suSldeot  to  set  forth  the  substance  of  the 
ofTense  charged  upon  the  defendant,  and  by 
what  court,  and  before  whom  the  oath  was 
taken,  averring  such  court  or  person  to  have 
competent  authority  to  administer  Ibe  aame, 
together  with  the  proper  averment  to  falalfv 
the  matter  wherein  the  perjury  la  asflinea, 
without  Betting  forth  the  bill,  answer,  iofbr- 
mailon,  [ndictment,  declaration,  or  any  part  of 
any  record  or  proceedlne,  either  in  law  or 
equity,  or  any  affidavit,  deposition,  or  certtfl- 
caie.  other  than  as  bercinbcforc  stated,  and 
without  setting  forth  the  commission  or  au- 
tborily  of  the  court  or  person  before  whom  the 
perjury  was  commitlM." 

8.  It  is  assignedforerrorthatthe  courtover- 
ntled  (he  defendanl'a  motion  for  a  new  trial. 
A  refusal  to  grant  a  new  trial  rannot  be  re- 
viewed upon  writ  of  error.  Kid  v.  Vnitrd 
StaU».  163  D.  8.  808. 812  [38:  T2S,  726];  Whtder 
T,  Unittd  Statet,  ante,  S44- 

4.  But  there  was  error  prejudicial  to  the  ac- 
68e]cuBedin  the Inalruction  lo  the  Jurv  Ihnt 
while  they  might  find  a  verdict  of  guilty  as  toall 
three  defendaDts  on  trial,  or  find  some  puilty 
and  some  not  guilty,  they  could  not  find  a  ver- 
dict as  to  Bome  and  dlasgree  as  to  others. 

The  learned  Assistant  Attorney  General  re- 
fers lo  section  1036  of  the  Revised  Statutes, 
provldlnic  that  "on  an  lodiclment  against  sev- 
eral, If  the  Jury  cannot  agree  upon  a  verdict 


as  to  al),  they  may  render  a  verdict  aato  tbon 
In  regard  to  whom  they  do  agree,  on  which  a 
judgment  shall  be  entered  accordingly;  and 
the  cause  as  to  the  other  defeodants  may  be 
tried  by  another  jury."  Ha  properlv  tnslM 
that  that  section  Is  not.  In  terms,  applicable  to 
separate  indicimenls,  tried  together.  But  be 
frankly  states  (hat  the  instruction  Is  ao  clearly 
erroneous  as  to  suegesl  Ibe  possibility  of  a  mis- 
take in  the  bill  of  eiceptions. 

Upon  a  careful  ezamf  nation  ot  the  record  w« 
find  nothing  Ihnt  juaiiflea  the  aasumptlon  Uiat 
a  mistake  occurred  in  the  preparation  of  ttM 
bill  of  exceptions. 

Taking  the  record  as  disclosing  all  that  00- 
curmi  at  Ihe  time  the  jury  came  Into  court  for 
additional  inslructioaa,  there  wea  error  in  tba 
ruling  that  Ibe  jury  could  not  find  a  verdict  aa 
to  some  of  the  defendants,  and  dIsHgree  aa  lo 
Others.  The  Jurors  had  been  deliberating  for 
three  days  without  relurninif  a  verdict  as  10 
either  of  the  defendanus  when  they  were  in- 
structed that  their  duly  was.eillicr  lo  And  each 
defendant  not  guilty,  or  each  guilty,  or  aome 
guilty  and  the  others  not  puUty.  If  some  of 
the  jurors  wavered  in  their  minds  aa  to  the 
guilt  of  all  the  defendHDts-~aud  the  delay  in 
returning  the  verdict  juBllfles  the  belief  tbat 
such  was  the  fact — it  may  be  that  ILe  instriio- 
tloo  of  which  comptaiat  is  made  worked  In- 
jury to  the  plaintiff  in  error.  We  cannot  sar 
that  It  did  not.  To  Bay  that  the  court  would 
not  receive  from  the  jury  a  report  of  a  dls*- 
greement  as  to  one  defeudant  was.  in  effect,  to 
announce  that  the  Jurore  would  be  held  lo- 
getberuolll  the  court  should  deem  it  to  belt* 
dutv  to  discharge  them  finally,  and  would  not 
be  (iiicharged  unless  or  unlil  Ihej  returned  a 
verdict  ot  guilty  or  not  iniilty.  This  tended 
to  coerce  Ihe  Jury  into  making  a  venllct.  The 
accused  was  entitled,  of  right,  to  go  *be-[087 
fore  a  new  jury.  If  the  one  that  tried  him  wm 
unable  toagree  that  he  was  guilty  of  the  offeiHt 
chaqied. 

As  it  was  competent  for  the  Jury  lo  retnra 
a  verdict  of  guilty  or  of  oot  guilty  aa  to  tbo 
defendants  Thomaa  Buchlln  and  Qeorge  El- 
der, and  to  report  a  disagreement  as  to  DaoM 
A.  Bucklin,  the  Inetruction  complained  at 
must  be  held  to  have  been  erroneous:  and  aa 
hlB   error  may  have  injuriously  affected  Iho 
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dlstiictcourt  afterthe  term  atwhlah  Ihedeeno 
■as  entered,  directed  br  tbat  oourtto  be  lUad 
nutte  pro  tunc,  and  flle<1  as  of  tbat  term.  Is  not* 
■uflSdent  cenlfloatc  totals  oourtol  the  queatloa 
ot  the  Jiiriadlcilon  of  tbat  oourt,  onappeaL 
:.   IfBuobaasl^inent  ot  errors  could  bs  ii«atad 
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>alato,and  wbemtbeie    IdkIj  eDcige  in  towiusiDyK 
prMrto  the  expfratloii    u:\  loBdM  with  problbUed  mi 


„ „„™ „ o( 

indlAta  anr  Mtompl  or  iDientloD  to  llle«  oeriia-  ^^^^  ,„j  j^,,  carrying  such  matler  to  apply 

ottedurlnrttiat  term,  and  there  ta  no  omlMlon  ,      ,,^  .iitwrrfiinr  nf  thn  hnrbor  f  nrn  nprmlt 

to  enter  aDTihlos  wbiob  bad  been  •oluHlj  dono  ^°fl^„  ■"E*"!~rj' ,.„f,.''^,^  „M,.r.iI^i; 

.t  that  term,  the  rase  doea  not  come wltblo  tbe  deflnlog  ""fJIIf "^i  "P"l5"'''5  ''''^S  '  ,  "^ 

"la  tbit  ^rmlta  ao  amaDdmeot  of  tho  reoori  ""ilenW  tnlgit  be dtoch.rged.  aod  pro*id«  for 

nunc  pro  tunc  ■  remedy  in  wtmlraKy  bf  the  conclndlDB  par^ 

I   The  aUowanoe  of  the  appeal  cannot  be  trealefl  F«pb  Of  KClfon  4,   whkb  retdi  M  Mlowr 

■■aocrilflcuie.altbou8hihe  pnirer  for  appeal  "Any  boat  or  vesBel  need  or  employed  In  rto- 

■laieetliatclalmaDt  appealed  upon  the  srouad  lallag  any  prorliloD  of  Ibia  act,  Bball  be  liable 

t'jut  the  court  wai  wKbout  JuriadlatlOD  lo  make  to  the  pecuniary   penalties  'Impowd   [OSO 

thedi!crefl,vbeTe It iipcciaeanoqueatloDot  Juris-  thereby,  and  may  be  proceeded  aniost  siim- 

diction,  but  asks  that  tha  whole  record  t>e  sent  marily  by  way  ol  libel  in  any  dIstRcI  court  of 

up,  a»  If  tbe  appeal  were  on  the  .Thole  ciise.  Hb  Dnlled   Btatea  having  JuriadlctloD  Ihere- 

[No.  Hi.]  at." 

„,..,„       ,       „  ,„„,      „    -.  .  n  The  snperrteor  oT  the  harbor,  assuming  to 

Subm^Ud  ITotanber  IS,  1895.    Stoded  Deem-  act  underand  by  virtue  of  the  slatuie,  directed 

btrf.lSSS,  Um(  the  piohibited   matter  most  not  be  da- 
poetted  "except  to  the  south  and  east  of  a  cer- 

PPBAL  from   a  decree    df   tbe    District  '«'»  white  "Paf  buoy,  known   as    the    'Mwi 

CoDtt  of  tbe  United  Slates  for  the  South-  buoy,"  which  buoy  U  8  miles  south  of  Coney 

em   District  of   New  'Eork   in   favor   of   Ihe  Island  and  located  as  follows:     Stone  BeacoD 

Dnited   Slates  imposing  a   penalty  upon  the  "eht  bearing  west  |  south,  distant  4*  milea; 

stenmsbip  Bnyonne.  uDder  the  set  of  June  38,  West  Brighton  observatory  beartne  norlhwest 

laaa   '^  prevent  Obstructive  and  injurious  de-  ^    eoutb  J  north,   diatant  S(   miles;    Sandy 

..1  the  harbor  and  adjacent  waters  of  Hook  Iigh11iou»e  bearing  southwest,  distant  S 

iw  York  city.     On  motion  to  dismiss    and  milea;  Scoliaod  Hghlship  bearing  south  ^  west, 

cross  motion  to  remand  tor  certificate  or  for  distant  fli  miles;  Sandy  Hook   light  bearing 

certiorari.     Dimtiutd  for.  mnnt  of  jurimtiction  aoulb  southwest,  dblant  If  miles." 

bteauieofthelaekef  the  proper  eert^eale,— a  de-  Certain  asbes  were  dumped  from  the  deck 

feet  vAieh  cannot  nou  bt  eupplied.  ot  the  Bayonne  into  tidal  walers,  not  to  th» 

south  and  east  of  the  Mud  buoy,  but  to  tbe 

southward  end  westward  thereof,  at  or  near 

Statement  by  JA*.  CAiaf  Jaaliee  Wnllwi  the  mouth  of  Oedney's  channel,  at  a  point 

This  was  a  libel  filed  by  ihc  United  Slates  In  more  than  8  miles  from  Sandy  Hook  and  more 

688]  the  district  'court  for  the  southern  dis-  than  3  miles  from  Coney  Island  and  tbe  sbora 

irlctof  New  York  to  tecover  a  penally  from  the  of  Long  Island.    Thete  asbes  were  dumped  by 

Bleamsbip  Bayonne,  under  tbe  act  of  Congress  the  direction  ofihemateforiherellet  of  thesblp 

approved  June29,lB88,eDtiiled. "An  Act  to  Pre-  In  the  usual  course  of  her  uaTigatlon.  tbe  ve»- 

vent  Obstrucllve  and  lojurlous  Deposits  within  sel  being  at  the  time  about  twenty  minutes  bfr 

the  Harbor  and  Adjacent  Watcrsof  New  York  yond  Sandy  Hook,  contrary  (o  the  orders  of 

City,  by  Dumping  or  Otherwise,  and  to  Pun-  tbe  master,  which  were  that  ashes  should  not 

Ish'and  Prevent  Sucb  Offenses."    35  Stat,  at  be  put  overboard  until  the  ship  was  »n  boural 

L.  209,  cbap.  4W.    The  lat  section  of  that  act  sea  after  the  pilot  left  her,  and  this  constituted 

provides:  tbe  alleged  use  and  emplovmenl  of  tbe  veaael 


A' 
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"Tbat  tbe  placing,  discharging,  or  deposit-    Id  violation  of  tbe  act  of  ConRTeas. 

-    hy  sny  process,   or  tn    any  manner,  of       It  was  sdludged  by  tbe  district  C 

:,  dirt,  asbes,  cinders,  mud,  sand,  dredg-  by  force  of  toe  statute  bM  of  the  deflniilon  of 


ings.  dudge,  acid,  or  any  other  matter  of  any  tbe  limits  by  tbe  sopervisor  where  the  deposit 

kind,   other  tbau  that  sowing    from    streets,  of  ashes  must  take  place,  the  steamship  b»- 

sewers,  and  paasingtberefrom  in  sliquid  state,  came  liable  to  a  penalty  of  t^AO,  for  which 

in  the  tidal  uaters  ot  tbe  harbor  of  New  York,  sura,  with  costs,  a  final  decree  was  entered  la 

or  its  adjacent  or  tributary  waters,  or  In  those  fnvnr  of  tbe  Dnited  Stales,  Decem)>er3],  1808. 

of  Lone  Ulsod  sound,  within  the  limitswhich  On  Ibe  8Ut  of  Decemberthe  cl&imtat filed  tha 

shall  be  prescril»ed   by  tbe  supervisor  of  the  following  prayer  for  appeal: 

harbor,  is  hereby  strictly  forbidden,  and  every  "Tbe  above-named  claimant,  John  Edwatd 

such  act  ismsdeamlsdemeanor,  and  every  per-  Payne,  ooosidcring  himself  aggrieved  by  tbe 

sonenitaped  luorwhoshell  aid,  abet,  autbotize,  final  decree  entered  In  this  cause  on  the  91st 

or  instigate  a  violalinn  ot  Ibis  section,  shall,  day  of  December,  18&S,  hereby  appeals  from 

npoD  couvictioD,  be  punishable  by  fine  orim-  'said  decree  to  tbe  United  States  Suprane(090 

prisonment,  or  both,  sucb  fine  to  be  not  less  Courtapon  tbeground  tbat  Ihlscourtwaswltb- 

than  t2.V),  nor  more  tbnn  12,500.  and  the  im-  out  jurisdiction  to  make  tbe  said  decree:  and 

prisonment  to  be  cot  less  than  thirty  days,  not  thereupon  be  prays  that  his  said  appeal  may 

more  than  one  year,  either  or  both  united,  as  be  allowed,  and  that  a  transcript  of  the  record 

the  Judge  Itefore  whom  conviction  is  oblaiued  and  proceedings  and  papers  upon  which  said 

iball  decide,  one  half  of  said  fine  to  be  paid  to  final  decree  tras  made,  may  be  sent  up,  duly 

the  rersonorpersons^lvinginformatlon  which  authenticated,  to  the  United  State*  Supreme 

shall  lead  to  conviction  of  Ibia  misdemeanor,"  Couri  " 

The  act  further  provides  tor  tbe  punishment  This  wss  Indorsed  by  tbedlstrict  judge  "Ap- 

of  every  master,  engineer,  or  person  or  per-  peal  allowed." 

SODS  acting  In  sttcb  capeclly,  respectively,  on  On  Janiury  17. 18S8,  the  following  asslm- 

board  of  any  boat  or  veasel,  who  shall  know-  ment  of  errors  was  flled  as  of  December  81, 

1»  V.  &  MY 
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189Z.  by  drrpclton  of  tbe distilcl  judge  Ibat  tbe 
Mme  should  be  fltcd  nunc  pn>  tune: 

"Tbe  Pcarned  courL  below  errrd  la  taking 
Jurisdiction  of  the  ciiu.«e  and  cnltring  a  decree 
agnioel  the  (learasblp  Bayonne  in  Ibe  follow- 
ing partlcuUn: 

"Flral.  Because  the  act  In  qucatioa  creates 
DO  lien  enforceuble  in  rem  ricept  a*  asfiinsl  a 
boat  or  reaael  used  or  emplo.ved  in  violating 
tome  provision  of  tbe  act,  wbereas  tbe  Baj- 
ODoe  wai  not  need  or  employed  in  Tiolatiog 
Boy  provlalon  of  tbe  act. 

"Second.  Because  tbe  act  does  not  create  a 
lien  enforceable  against  tbe  Bajonoe  in  rem 
to  recover  tbe  penxltlea  to  wbicb  the  person  or 
persona  wbo  committed  the  offense  complained 
of  may  have  been  subject  oDder  section  1  of 

-Third.  Bccaaae  If  the  act  does  create  a  llBr 
bllitr  on  the  part  of  Ibe  Bajonne  for  the  pe- 
cunfary  penalty  towbtcta  tbe  peraoo  or  persons 
who  committed  tbe  offeoae  may  be  subject  un- 
der seciion  1  of  tbe  act,  such  penalty  1*  not 
recoverable  against  the  Bayoune  tn  rem  witb 
out  a  previous  Impoeltion  of  tbe  fine  upon  the 
offender  or  offenden, 

"Fourth.  Because  the  limita  within  wblcb 
the  deposit  of  refuse  matter  was  laleoded  to  be 
prohibited  have  never  been  drawn  by  the  su- 
pervisor of  the  harbor  in  accordance  with  Ibe 
Tequiremenls  and  speciflcallons  of  the  act  or 
in  accordance  with  the  law,  and  therefore  the 
deposit  of  ashes  at  the  place  they  were  denoa- 
lied  by  a  person  or  persons  from  (he  deck  of 
the  Bayonne  did  nm  constitute  an  offense  for 
which  tlie  Bayonne  can  be  held  reaponslhle 


the  record  filed  In  this  court  February  _., 

A  motion  lo  dismiss  having  been  made,  ap- 
pellant served  notice  of  a  moiloo  "lo  remand 
this  cause  lo  tbe  district  court  for  tbe  purpose 
of  having  annexed  to  the  record  ■  certificate 
distinctly  certifying  to  tbU  court  the  juriadic- 
tionei  questions  innnlved  In  this  appeal,  or  in 
the  alternative  for  a  writ  of  certlonu^  lo  have 
auch  cerllflcale  annexed  to  tbe  transcript  of 
record."  Annexed  to  this  motion  was  a  oer- 
tiflcale  by  tbe  distritt  jndge,  filed  November 
8,  lb95,which,  after  atatlngthecaae,  continued 
•a  follows: 

"I  farther  certify  that  the  queatlons  of  ju- 
risdiction involved  in  the  aaid  appeal  of  the 
claimant  are: 

"1.  Whether  the  said  steamRbip  Bayonne, 
by  reason  of  aabea  being  dumped  from  her 
deck  by  tbe  order  of  her  mate,  contrary  to  the 
directions  of  the  captain,  was  '  used  or  em- 
ployed In  violating  any  provision  of  thb  act,' 
wltbln  the  meaning  of  the  4th  aectlon  of  said 
aiatule,  sO  aa  to  create  a  lien  against  tbe  vessel 
enforceable  by  proceedings  in  nm  to  recover 
the  peoslly  therein  and  thereby  pmvlded. 

"2.  The  1st  section  of  ibe  atatuie  provides 
u  follows:  [Hcce  followed  section  already 
quoted.] 

"A  further  question  of  jurisdiction  Involved 
In  the  claimant's  appeal  is  whether  tbe  super- 
visor of  the  harbor,  by  simply  prescribing  that 
all  refuse,  dlit,  ashes,  and  other  prohibited  mat- 
ter must  l>e  deposited  to  the  eastward  and  south- 
ward of  the  said  Hud  buoy,  bas  prescribed  ihe 
liTnita  within  which  tbe  deposit  of  ashea  and 


other  prohibited  matter  Is  strictly  forUddeo  aa 
n-quired  by  the  above  1st  section  of  the  act, 
and,  if  ao,  whether  Ihe  limits  so  prescribed  an 
niibin  Ihe  'tidal  waters  of  the  harbor  of  New 
York,  or  its  adjacent  or  tributary  walera,'  ao 
a*  to  make  the  oeposlt  of  the  aaid  ashea  from 
tliedcck  of  said  steamer,  under  the  ctrcnn- 
Maaces  slated,  and  at  ibe  place  specified,  a  vio- 
lation of  the  statute,  subjecting  the  steamer  to 
the  penally  therein  provided,' 

TbU  certiflcate  was  directed  by  tbe  district 
judge,  November  8,  lit&S,  to  be  filed  nvjtepro 
tuneas  of  January  17.  ItiUS. 

*The  motion  to  dismiss  and  the  crosB-[092 
motion  to  remand  for  certificate  or  for  certl- 
orvi  were  submitted  on  briefs. 

Mr.  Holmea  Conr»d,  Solidlor  Oeoeral, 
for  appellee,  in  favor  nf  motion  to  dismiss: 

Aa  the  record  now  stands,  ibis  appeal  must 
be  dismissed  for  lack  of  any  certificate  of  juris- 
dicilon.  The  authorities  are  hereinbefore  set 
forth. 

The  present  certificate  of  the  district  judn 
comes  too  late.  His  jurisdiction  to  graDi 
such  a  certiflcate  was  lost  when  the  term  of 
court  eiplted.  (Mnn  v.  JaekMonville,  1.^  U. 
B.  4S6  (89:  1053).  Even  cnnseut  of  the  partiei 
would  not  confer  jurisdiction.  Virginia  t, 
Tenntme,  16H  D.  ET  307  iS9:  9TS).  Nolhinf 
in  the  record  prior  to  the  expiration  of  the  De- 
cember term,  1862,  indicates  any  Intention  la 
the  court  tofile  a  certificate.  There  is  no  "niis- 
prIsloD  of  the  clerk  In  recording  inaccuraieir 
or  omittlnft  to  record  an  order  of  the  court. 
Michigan  lai  B.tnk  v.  Eldnd,  14S  D.  8.  298. 
S90  (SS:  IfZ,  1«3).  No  coneenl  to  tbe  filing  of 
such  certificate  was  given  lij  Ihe  parties  wltblB 
the  term  ( Waliiron  v,  WaWnpn.  130  U.  S.  MI. 
878  (SB:  413.  457)),  nor  bas  the  United  Statea 
isented  thereto. 


Uiekman  v.  Ftnt  SeoU,  141  V.  8.  41S.  U8 
(85:  775,  776). 

Mr.  J.  Parkor  KItUd.  for  appellant  ta 
oppoaitloD  to  motion  lo  dlsmits,  and  for  croM- 
motion  to  remand  for  ccrrl|]ciite,e(c.: 

The  questions  of  jurisdiction  are  certified  to 
this  court  from  tbe  court  below,  within  tue 
fair  inteodmeat  of  Ibe  act. 

SAUidt  V.  Q)itman,  1!S7  U.  B-  168  (SO:  860); 
Maynard  v.  Jledit.  ISl  U.  8.  824  (88:  179);  A 
Lehigh  Mix.  A  Hfg.  Ce.  106  U.  8.  8S2 138: 488). 

If  the  jurisdictional  questions  are  not  eertl- 
fled  from  tbe  court  below,  as  reauired  by  tbo 
statute,  tbe  court  may  grant  appellant's  iiK)tlOB 
to  remand  for  correction  of  the  record  by  ad- 
dition of  the  sepsmte  certiflcate  on  file  In  tbe 
district  couri  or  for  a  certiorari  to  baveUM 
certiflcate  brought  up  to  this  court  and  ben 
annexed  to  tbe  record. 

Chieago  v.  Bigel-ie,  reported  only  in  U.  B, 
Sop.  Ct.  Rep.  WL.  ed.i67:  BterAart  J.  Hwaft- 
vide  Female  (kliege,  ISO  U.  B.  223  (SO;  CSS). 

Motions  to  remand  for  correction  of  recoid 
In  essential  matters  are  favored  and  granted 
when  made  In  due  season. 

The  Narritan.  14  U.  8.  I  Wheat  298  (4:  U); 
Ballard  v.  Searli.  IBO  U,  8.  50  (82:  P4Ui;  Abrtt 
wnP.  fl.  Oi.  v.  W(iii<r,l*8D.  8.8»I{87:4W). 

Or  a  certiorari  may  be  gnnled  lo  bring  up 
the  omitted  ceniflcale. 

BeMdd  V.  Park*.  180  U.  a  628  (82:  lOSSL 

It  u  usual  lo  allow  errors  or  omlsalona  tn 
Uft  U.8. 


ovGi)i>^Ic 


Thb  Batomki. 


(0-884 


(JvmM  f.  iVMi'n,  US  U.  8.  MS  (28: 1139); 
Aiuon  Y.  Blite  Mbit  A  Cb.  M  U.  8.  28  How. 
1  (Ifli  SIT);  Ciici'^  T.  JZUrtAirtim,  90  U.  8. 721 
{H:eSB). 

Jfr.  (7A^Jv(fi^<FallerdeUveKdtheoplii- 
Im  of  the  court: 

Noqueation  u  totbeconalftntionalltjot  the 
act  of  Congicn  arim  on  Ibia  appeal,  but  It  in 
contended  Ibattbe  Jurlftdicllan  of  the  district 
court  wa«  In  iaaur,  and  that  therefore  the  ap- 

Kl  vu  properly  taken  directlv  to  tbli  coart. 
t  the  judlcfarr  act  of  Harcii  B.  1881 ,  pro- 
videithat  In  cam*  wbers  the  Juitadiction  of 
the  court  below  it  In  iMue,  Ibst  quniloD,  and 
that  alone,  abatl  be  certlQed  to  tbU  court  for 
dedilon,  the  Inquiry  being  Dnlted  to  Ibe  qoea- 
Hoo  thoa  certified.     United  Btata  v.  Jahn,  106 


we  held  that  a  cerifflcale  from  the  court  below 
of  the  queatlon  of  Jprlsdlctlon  to  he  decided 
waa  an  abeolvte  preiequUlle  to  the  eserciae  of 
jnrladlction  here,  and  Indicated  1^  reference 
to  the  HtUed  mlM  In  relation  to  cerdflcatet  of 
dlrlafoo  of  ofdnion  in  what  manner  we  thought 
the  oertUcate  ahould  be  framed. 

In  OcMn  T.  JatkmmtUU.  1S8  U.  S.  4H  [80: 
loss],  h  wu  deckled  that  nicb  ccrtlflcate  muat 
be  granted  during  tbe  term  at  wbtch  the  judg- 
ment or  decree  la  entered. 

The  dialrtet  court  of  the  United  Stalea  for 
the  aottthem  dliirict  of  New  York  baa  monihlf 
terma.  Bav.SUt.  S6TS.  Tbedecreeherenas 
entered  December  SI,  and  the  appeal  allowed 
December  SI,  1803.  On  the  ITlh  of  the  fol- 
lowing January,  during  %  new  term  of  the 
court,  the  aadgnment  of  errora  waa  directed  to 
be  filed  mow  pre  tvne  aaot  December  81, 1808. 
If  that  aatlgnnieiit  could  be  treated  aa  a  certifi- 
cate. It  came  too  late,  and,  aa  there  ia  nothing 
In  the  record,  prior  to  the  eipiratlon  of  the  De- 
cember term,  to  Indicate  any  attempt  oi  Inlen- 
e931i|0Q  to  (Ilea  certlflcateduringthat*lerm, 
and  taere  waa  no  omiialon  to  eater  anything 
which  bad  actually  been  done  at  ibat  term,  tbe 
caae  did  not  come  within  the  rule  that  pennlta 
aa  amendment  of  the  record  hum  pro  twr, 
Ilictman  t.  Fort  Stott,  141  U.  B.  41S.  416  [80: 
7TB,  770]:  Miehignn  Int.  Bank  t.  Eldrtd,  148 
[T.  8.  as,  2»9  [80:  IflS,  108]-  We  do  not, 
tioweTcr,  regard  tbe  aaalsooieDt  of  ermn,  and 
the  action  of  Ihe  court  la  directing  It  to  be 
filed,  ai  a  compliance  with  the  statutory  pro- 
Tialon  and  equtTalenl  to  (be  certificate  required. 

The  certificate  of  November  8,  1896.  which 
givea  a  aialement  of  the  caH  and  cerliflea  cer- 
tain apeclQc  queatlona  aa  queallons  of  Juriadic- 
tloD.  waa  alao  wholly  iiDavalHng  at  tbat  date. 

Nor  do  we  tbJDk  that  the  allovanre  of  Ihe 
appeal  can  be  treated  as  a  certifloite.  Tbe 
prayer  for  appeal  did,  Indeed,  stale  thai  clnlm- 
ant  appealed  "upon  the  ground  that  this  court 
waiwlltiout  JuriadirilOD  to  make  tbe  aaid  de- 
orce,"  but  It  ipcdfled  no  question  of  Jurisdic- 
Ut  U.  8.  n.  fi..  Book  40, 


tlon,  and  Mked  "that  a  tranacrlpt  of  the  record 
and  proreediuga  and  papers  upon  which  said 
final  decree  was  made  abould  be  sent  up."  aa 
If  the  appeal  were  on  Ibe  whole  case.  The 
eolry  of  Iba  district  judee  thereon  waa  "Appeal 
allowed."  Thia  waswbollylDflufflcleatlOBub 
eerre  any  other  Ihan  the  otileDslbte  purpoae. 

In  Re  l^iigh  Min.  A  Mfg.  Co.  106  C:  S.  829 
[89:  488],  the  defendant  In  an  action  of  eject- 
ment fil^  two  pleaa  to  tbe  JuriedlcUon  of  tha 
court,  which  plesa  were  austaliied,  and  Judg- 
ment thereupon  entered  aa  foliowi;  ''And  for 
reasona  In  writing  Sled  herewith,  as  part  of 
tbla  order,  the  court  doih  further  consiaer  that 
It  baa  no  Jurisdiction  of  thia  caae,  and  that  the 
aaid  action  of  ejectment  be  and  the  tame  la 
hereby  dtamlasea  for  want  of  Jurisdiction,  but 
without  prejudice  to  tbe  rarlfes  to  thia  ault." 
A  bill  of  exceptlou  waa  taken,  in  which  it  waa 
declared  that  tbe  court  "held  Ihat  the  court 
did  not  have  Jurisdiction  of  this  suit,  and  or- 
dered the  aame  to  be  dismlsaed.  to  which  opin- 
ion and  action  of  tbe  court  tbe  plalntiS  did 
then  and  there  except."  The  plaintiff  then 
prnved  for  a  writ  of  error  from  this  conrt, 
which  was  allowed  by  an  order  under  the  hand 
of  tbe  Judge,  and  entered  on  record,  reciting 
the  final  Judgment  entered,  "dismlsaing  tbe  said 
'case  beoauae  Ihe  aaid  court,  lo  ita  opTn-i604 
Ion, did  not  have  Jurisdiction  thereof,  and  that 
plaintiff  prajed  tor  a  writ  of  error  "upon  tbe 
aaid  question  of  Jturlsdlcllon,"  and  averring 
"Ihat  aaid  writ  of  error  be  allowed  and  awarded 
aa  prayed  for."  Under  these  circumstances  it 
waa  thought  that  the  question  waa  aufficiently 
certified. 

In  BlUttiU  T.  OoUmm.  1B7  U.  B.  168  [89: 
660],  a  recelTcr  appointed  by  a  state  court  Inter- 
rened  In  a  ault  In  the  circuit  court  of  the 
United  States  for  the  recovery  of  possession 
of  railroad  property  from  the  receiver  of 
the  drcult  court,  and,  his  applicatloti  having 
t*een  denied,  he  prayed  an  appeal  to  thia  conrt 
from  the  decree  and  Interlocutory  orders  bj 
which  the  circuit  court  assumed  and  aaserted 
Jurisdiction  over  tbe  property.  The  circuit 
court  allowed  the  appMl  \n  an  order  atatlng: 
"Thia  appeal  Is  granted  sowly  upon  the  ques- 
tion of  jurladlction,"  and  reaervlng  to  the 
court  the  right,  which  It  subaequenllv  exe^ 
daed,  of  determining  what  portion  of  the  pro- 
eeedlDgaahonld  be  Incorporated  into  the  record 
for  tbe  purpoae  of  preaentinc  that  question. 
We  entertained  jurisdMlon  in  tbat  caae  alaoi 
But  we  are  of  opinion  that  tbla  caae  cannot 
he  brought  wlihin  either  of  those  last  dted. 

The  conclusion  Is  that  thtt  appeal  must  be 
dlsmiased  for  want  of  Jurladlction  because  of 
the  lack  of  the  proper  certlficale,  a  defect 
which  cannot  now  be  anpplled.  We  have  as- 
sumed Ibat  Jurisdictional  questions  eilslad, 
within  the  meaning  of  g  5  of  the  act  of 
Harcfa  8,  1891.  though  not  properly  raised,  but 
we  do  not  wish  to  be  understood  aa  intlmailng 
any  opinion  on  that  subJcCL 

Appeai  ditmitied. 
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6001  JOHN  ANSBRO,  Ptff.  in  Brr. 

UNITED  STATES. 

(Be*  8.  C.  Reporter's  ed.  «K  BBB.) 

Ftderal  jvtUion—attigTuntnt  if  error — eertifi- 

1.  A  deflDlla  tame  w  to  the  paeBeesioo  of  k  rlitbt 
under  the  United  HlatM  Conitltutlon  muit  be  die- 
tlaotly  deduolble  from  the  record,  before  tbo 
Juiltcment  of  the  court  below  caa  be  rerlwd  by 
tbiB  court  OD  the  ground  of  error  Id  tbe  dliiMiaU 
of  luch  ■  claim  b7  Ita  deOlBlOn. 

1.   An  BnlgoiD^nt  of  erron  caDoot  be  antOeil  of 
to  Import  qu«etlDTulQtoaceuiewbloh  the  record 
docenotihow  were  nitoedtn  the  court  below 
ruUuKH  wked  thereon,  *o  eg  to  give  jurlsdlotloD 
to  ttata  court  under  (he  eot  of  Herch  3,  ISU,  I  A. 

t    Where  the  Jurtsdiotlon  of  the  circuit  oourt  wu 

In  tnue,  ■  oertlBoKte  of  guoh  queetion  of  Jurl*- 

dloUoD  to  tbli  court  for  deeliloii  ts  neoenarj,  or 

the  cue  ta  not  properlr  here. 

[No.  658.] 

Argued  JVotmiiM-    19,    t89C.      Zkeided   Ik- 
aetnier  t,  18S5. 


convi crib ff  John  Ansl , 

Ing  Injurious  depofilta  witbia  Ibe  haibor  and 
Adjacent  water*  of  New  Tork  clt;,  In  rlol&tioD 
of  tbe  act  of  June  29,  18SH.    DitmUted. 

The  facta  are  atated  in  the  opinion. 

Ue»*r*.  Albert  A.  Wraj.  John  F.  Fehu. 
■Dd  Jame*  Bmerwn  CarpmUr  for  platotiff  m 

Jfr.Edwkrd  B.WbItiMr>  Aadstftnt  Attoi- 
He;  Oeoenl,  for  defeadabt  in  error. 


Jobn  Anabro  wai  indicted  for  the  crime  of 
dumptDK  injnrlouB  deposlla  within  tlie  haibor 
and  adjacent  waters  of  New  Tork  cit;,  In 
Tiolatbo  of  tho  Mt  of  CongreM  of  Jane  SB, 
leeS  (2S  Stat,  at  L.  SO0,  cbap.  4M).  was  tried 
before  Judge  Benedict  and  a  jury  In  the  circuit 
court  of  tbe  United  Slate*  foi  ilie  wnthera  dta- 
trict  of  New  Tork,  coDvlcted,  and  sentenced 
December  SO,  1804,  to  six  mootba'  Impriaon- 
tneoL  There  were  (ii  counta  in  tin  iodlctment 
ualuat  him,  tbieo  of  wbicb  were  waived  br 
ttie  district  altoruer:  be  was  acquitted  upon  two 
and  convicted  upon  tbe  second  count  alone. 
TtteactlaqueMlpoisentitled,  "AnActtoPre- 
Tent  Obalnictive  and  Injurious  Depotlts  witbia 
tbe  Harborand  Adjacr nt  Water*  of  New  York 
OttT,  l>;  Dumping  or  Otberwiw,  and  to  Punish 
696]  and  "Prevent  Such  Offenses,"  and  baa 
lost  been  referred  to  In  tbe  case  of  Tib  Sof- 

lu,  IB9  U.  8.  687  [anie,  a06]. 

By  It*  Isl  secllon  the  dlscbsrge  or  deposit  of 
nfuse.  dirt,  aibee,  mud,  and  otber  specffled 
matter  in  the  harbor  ot  New  Tork  cii;  or  ad- 
jacent w  a  leri  within  the  Dnilli  prescribed  by 
the  superviwr  of   Ibe  harbor  is  forbidden; 


every  such  set  made  a  misdemeanor;  and  entf 
person  engaged  in  or  who  !>htll  aid,  abet,  au- 
thorize, or  iosligale  a  violstion  of  tbe  section, 
subjected  to  a  pDcUhment  Iberdo  prescribed. 
Section  8  provides  tbst  every  master  and  enal< 
neer  on  boanl  of  any  boat  or  vessel  woo 
shall  knowingly  en™e  in  towing  any  aeow 
iMMt,  or  vessel  loaded  with  such  prohibited 
msUer  to  any  point  or  place  of  deposit  or 
discharge  In  the  waters  of  tbe  harbor  of  New 
Tork  or  In  lu  adjacent  or  tributary  waters,  or 
In  those  of  Long  Island  sound,  or  to  anj 
point  or  place  elsewhere  than  wlihio  the  limits 
defined  by  the  supervisor  of  Ibe  harbor,  shall 
be  deemed  guilty  of  a  violation  ot  the  act,  and 
puDlsbed  as  provided.  Section  3.  under  whkk 
Anebro  was  convicted,  is  as  follows: 

"That  In  all  cases  of  receiving  on  board  of 
any  scowa  or  boats  such  forbidden  matter  or 
aubstance  as  herein  described,  it  shall  be  ttaa 
duty  of  the  owner  or  master,  or  person  acting 
In  such  capacity,  oo  I>oard  of  such  scows  or 
boats,  before  proceeding  to  take  o 


boats  may  be  made;  and  any  devuitiOB 
from  such  dumping  or  discbarging  place  spec- 
ified in  tucb  permit  ahall  be  a  mMdemeaoor 
within  the  meaning  of  this  act;  and  the  msMcr 
and  engineer,  or  person  or  persons  acting  la 
such  capacity,  on  board  of  any  towboaitowtog 
such  scows  or  boats,  shall  be  equally  guillv  en 


be  liable  to  equal  punlsbment.'' 

Tlie  punishment  prescribed  by  sections  I  and 
S  of  the  act  consists  of  Qnea  of  not  less  tbaa 
|330  or  more  than  |600,  or  Imprisonment  iMt 
les*  than  thirty  days  or  more  tiMu  one  year,  at 
both. 

'Ansbro  sued  out  a  writ  of  error  from  [697 
tbis  court,  and  we  are  met  on  the  thteahoM  cit 
tliecase  with  the  oueetlon  whether  wecan  lain 
Jurisdiction.  Under  section  6  of  the  Judlctaqr 
act  of  March  8,  1801.  am>eaU  or  writs  of  emr 
may  be  taken  from  Ibe  district  courts  or  froot 
the  niatlng  dicuil  courts  dlrectlv  to  this  court 
In  any  case  in  which  the  Jurisdiction  of  llM 
court  is  In  issue  and  the  question  of  Jurisdiction 
is  certified  from  tbe  court  below  for  declsioD; 
in  case*  of  conviction  of  a  capital  or  otheiwin 
Infamoas  crime;  in  any  case  that  involve*  iBa 
oonstructioo  or  sppllcalioo  of  the  Oonstituthm 
of  the  United  Slates;  and  In  any  case  In  wbl^ 
llie  constitulionality  of  any  law  of  tbe  United 
States  Is  drawn  in  question. 

The  ofTecse  for  wblcb  Ansbro  was  iodleiad 
Is  not  punishable  by  imprisonment  for  a  leriB 
of  over  oce  year  or  at  hard  latrar;  and  penoos 
convicted  thereof  cannot  l>e  senteoced  to  Im- 
prisonment in  a  peaiteollary.  Rev.  Stat. 
^S»  5M1,  5543.  Ansbro  was  not  convictad, 
tlierefore,  of  an  infamous  crime. 

If  tbe  Jurisdiction  of  the  circuit  court  was 
in  Issue,   no   certificate  of  such   question   of 


SOTK,—Aito)urlidMtim{ntJuUniltd  SlntttSu- 
fircme  Court  where  Ftdttal  i/uation  ortta,  or  ufitrt 
ore  drown  <n  quoftmi  itntvtet,  Ireatti,  or  ContlUu- 
IfMt.-see  note*  to  Martin  v.Hunter,  4:01;  Matthew* 
V.  Zane.  (:  DM;  and  WHIIbiiu  v.  NoTriB.fl:  GTl. 

AM  lojurlsdlcllon  of  United  Slates  Suj>rcnu  Court 
MIO 


«  4n  amflet  wIM  Mots 


1/1  dtciitn  itate  lav  noii 

Conitltutlim.'  fn  nviM  a 

cotutrveltan  otitait  falwt.— see  notes  to   Hart  v. 

Lemphlre,T:e?V;  and  Commercial  Bankol  ClaolD- 

natl  r.  Duckioshsm,  1&  US. 


U9  u.a 


loTbdlcl 
In  tbe  n 


LiTTUt  KOOK  AHLfLOo-r.  East  Txmiuaiu;  V.  ft  O.  B.  Co.  SST-^W 

_  jdlclion  to  thb  Minrt  for  deddon  tppeara  IMl,  Id  ■  cue  veaaiag  Karoh  S,  18QI,  mider  tb* 

D  tbe  record,  and  whbout  Buch.cerliQcslB  tlie  JolDtnaolutloDoftlut  date  prewrTioB  ]urla(U» 

CMC  fi  not  properly  bere  oo  that  (rrouod.  tloo  Id  peodtoB  caraa  wberaU  appMli ihould  b« 

Tbe  Juriidicllon  of  tbia  court  mugi  be  main.  Wkon before  Jul7 1. IML 

taioed  tbeo,  if  at  all,  oa  the  ground  tbat  tbto  [No.  SS.] 

pUctlon   of  tbe   ConsHtulion   of  the  United  "^^^^   "^l^^^^T^  ^   "'"' 

8latea,"or  "In  which  the  coostilutlonaUty  of  VeeiOta  VecenOer  X,  1835. 

any  law  of  the  United  Statea  U  drawn  In  i  PPBAL  from  a  decree  of  the  Circuit  Ooort 

question.      But  we  cannot  find  that  any  coo-  ^  ^^  ti,^  United  Btatea  for  the  Weatotn  Dla- 

arttutloaal  question   waa  raised   at  the   trial  (rict  of  TonoeMee  dtsmlBsing  a  suit  In  equltr 

Motions  to  quash,  to  Instruct  the  jury  lo  find  brought  by  tbe  Little  Rock  &  Memphis  RaiT- 

for  the  defendant,  for  new  trial   and   n  arrest  road  Company,  plaintiff,  against  IbeEast  Ten. 

Of  judgment,  were   made,   but  iu   neither  of  nessee.  Virginia,  &  Georgia  Railroad  CompaaT 

them   so  far  as  appears,  nor  by  any  eicepllon  aal.loi  an  Injuoetlon  requiring  defendanU 

10  rulings  on  the  admiMion  or  exclusion  of  evi-  to  afford  plaintiff  equal    farilitfea  with  any 

deoce.  nor  to  ina  rucHona  given  or  Iha  refusal  („ber  conneciing  road.  etc.     Diimi*ted. 

of  Inatruclions  asked,  waa  any  suggestion  made  j^g  f^^ts  a(«  stated  In  the  opinion. 

tbat  defendant  tras  being  denied  any  constltu-  jf^,   d.  U.  Roa«  and  6.  B.  Rom  for 

tlonal  right  ortbatthe  law  under  which  he  was  appellant 

Indicted  was  unconilHutional      The  flrat  time  '^^^^./john  F.  IMUon.  fffMtot.  8.  PUrc*. 

that  anything  epoears  upon  that  subject  Is  in  ^^^  j;„,^  j.         ,  („  appellee*. 

tbe  aiaignnieut  of  errors  filed  February  18.  *'              '^'^ 

^               V.    <j .   <      1     ...          ...  •*"»■.  t'*^  •fw^liee  FuUar  deUTered[«09 

Acasemaybesaid  to  invoWetbc  construction  the  oolnlonof  the  court- 

«oSS'!?V'"'  "J™*.*^?!!"  h!,'m  ?l,^-n^™"^,  TbU  was  a  bill  in  equity  filed  by  tbe  Llttl. 

«98l8tateawhenatli]e  right,  •privilege  or  Rook  4  Memphis  Raiiroil  Comply  agalnat 

Imjaun  ty  b  claimed  under  that  Instrument,  but  ^    j.       j^pQ^eg^  Virginia.  &.  SecT^a  Rall- 

.  defltd  e  issue  in  resK^t  of  the  vo^ouot  ^^^  Company  and  the  §1.  Ix«ils,  Iron  Moun- 

the  right  must  be  distinctly  deduclble  from  the  ,„    ^  g^thera  Railroad  Conipany  In  tha 

"**^'*^''.!L"'*  J"^»^'"'*  "l^".  «'"^'  ^'•'"  circuit  court  of  tbe  Dnited  Statea  for  tbe  weat 

CM  be  revised  on  the  ground  of  error  in  the  ^  ^i,^,^  „,  Tenneaaee.  April  18, 1889.  pray- 

dtep<aai  Of  aucb  a  claim  by  lis  decision     And  ;       ^^^  g  mandatory  Injunction  against  lfi« 

i^'^K  "^  »?l''a."i*  conatftutionahly  of  a  law  defendants,  requiringtbei  toaffotdiomplaln- 

Of  the  tjnited  Statea  b  drawn  in  question,  not  .„,  „,,.„  ..'„rtn,„.rf.HHH«  ..  .«  .ffl,«l-i 
Incidentally,  but 
our  JurUdlction  a 


Wi  ^V1   1  I9L11  "^^B   ilUJ^    It,     lOOD.    aUU    VU    LUCUlBh  ui    wtjLvucr, 

nnd,t  th.  5H  KCllon  o(  iH  net  at  Mucb  !,  ^^^  ^,  ■„,„  „,  ,„^,  „„  t,,  „j,„  J,„„|y  [J 

^^'   ,  ^ ,,- ,. ,  tbU  court  \u  six  dtuuea  of  cue.  there  enumer. 

Wnt  ^  tmr  OumiMeg.  .led,  ind  the  ouw  before  u»  falls  wtthin  nooe 

of  them.    Jurfadlction  m  eztstiog  before  tbe 

passage  of  the  act  tvas  preserved  by  a  Jolot  res- 

LITTLE  HOCK  JMEMPHI8  RAILKOAD  £"^„y.'/!S2:J^,tX'Jr.'ao"; 

LUMl-AHY,  Appl.,  error  or  appeal  should  be  sued  out  or  taken 

_                                *'  before  July  1,  1891.    In  this  case  the  decrea 

IA8T  TENNESSEE,  VIROINU,  &  GEOR-  waa  not  rendered  until  Iheflrat  day  of  Oclobet 

GIA    RAILROAD    COMPANY  and  St.  of  that  year     It  follows  that  the  appeal  must 

Louis,    Ihok     HounTAiX,    &    Southbbk  be  dismissed.     National  fiwA.  Bank  v.  Ptttrt, 

Railboad  Comfaxy.  !«  U.  g.  570  [86:  MS]. 

-,     „  -  -      ^    .    , By  tbe  leth  section  of  the  interstate  00m- 

(Sea  a  a  Reporter's  •il.Wfr-TO.)  n,„ce  act  (34  Stat,   at  L.  879,  chap.  IM;  » 

r.--A>..'—  ^  ,t.i.  «,    .  Stat  at  L.  808,  chap.  883),  It  waa  provided  that 

JuruAetton  ^  thU  Murt.  ^^^^  ^^^^  CommisSon  bad  made  any  lawful 

llt^  court  has  no  Juriwllotlon  of  an  appeal  from  a  Order  or  requirement,  and  a  parly  refused  to 

decree  ot  the  olroult  oourt  rendered  Oetober  1,  obey  Of  perform  It,  ft  should  be  lawful  for  tbe 


Hot*.— Attn  fiirlaHftUm  in  the  United  Stata  So-  I 

prcnie  Court  tchere  Federal  ^lutiiUon  orlKi.  or  uhcrs  1 

em  draion  in  ifaeMinn  tUUiUet.  treatn.  or  CoimtUu-  r 

tfon.— see  notes  to  Martin  V.  Hunter.  4:117:  Hatttaewi  1 

v.Zane.ftSH;  and  WJtllema  v.  Norrls,  6:Sn.  i 

Ai  to  fiirMHettan  (^  VniUa  Stata  Supreme  Omri 
199  U.S.  r~  ,  -.  ,1    *^^ 


lav  void  ai  <n  tonJUet  tcVh  dot* 
retiUe  decreet  of  uaU  eaurU  al  to 
itate    laujs.— see  nolea  to  Hart  T. 
Idmulilre,  T:  STS;  and  Commercial  Bank  of  Cloell^ 
Buckingham,  IK:  W. 


ovCi)l>^Ic 


SrPBun  Court  of  the  ITNtTBD  Statsi; 


Oct.  Tim, 


OcNnmlsiloD,  ortnypenon  or  companT-  fnter- 
Mted  iberelD,  to  applj  to  tbe  drcutt  court  lit- 
ttng  In  eoultj  for  tbs  eDforcrment  of  iiicb  or- 
der; and  it  WM  further  proWded,  la  mp«ct  of 
tbe  tctloD  of  tbe  clrcnlt  court,  tbet  "wbeoeTer 
tbe  subject  In  dispute  ibell  be  of  tbe  value  of 
7OO]tl!.000*0T  moie,  eftber  pulj  to  nicb  pro- 
ceedins  before  tnld  court  may  appeal  toibeSn- 
prtnneCouitoftbe  United  Stalei.uDder  tbe  same 
r^ulaikHM  now  proTidadby  lawln  leapect  of  §•■ 
tlft 


curity  for  nicb  at>pe*l.'  In  Inttrtlait  Oemm»n$ 
Commitian  t.  AteJiittm,  T,  A  8.  F.  R.  Go.  149 
n.  8.  2M  [ST;  727],  4  Intera.  Com.  Rep.  U9, 
wbere  SB  appeal  wa*  laken  directly  to  thb  conrt 
after  July  1, 1891,  from  an  order  in  a  prooeed- 
Ing  under  tbat  act  we  beld  tbal  It  would  not 
lie.  Certain];  tbere  cao  be  no  difTerent  teaatt 
Inlbbcaaa. 
AppttUdi 
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THE   DEOISIONS 


Supreme  Court  of  the  United  States 


OCTOBEE  TEEM,  1S95. 


[ADthenUcmtad  oopj  ol  opinion  Mcoid  Krlctlf  followed,  •zoept  u  to  moh 
AvuTM  u  u«  Inoloaed  In  btaokeu.] 


UNITED   STA.TES,  Aopt,,  ■•    ItttonMrelroompmenttor  OravraMCoaddta, 

o  tUar.oramendtbeMUofUn  and  IMLMMto 

raqntre  tbe  Union  hciflc  Ballwar  Oompcnr  M 
malDtaln  «nd  opents,  bj  and  tbraush  Hi  own 
offloen  and  employMi,  Mlsgiapli  Udsi  for  rnll- 


(BeBaGBeportertBd.l-BW  potet.  andto  wtttdwIttaKandalOMUl  thatol*. 

a   t      ^      ^.,          .  ■■      ,        .,.         >    ■  graphlofranolitoeaoonftnediipoolt. 

£aan>adM(lUleffrapM,ntfrofnMuHnrinMr  g.    TbeasnenwDtsof  UH]Bea,BDd  un.  betwe« 

to  tAt  Paaflc  oetan—duiy  of  railroad  com-  the  Dnlon  FaoUle  Ballway  Oompanr  and  the 

pans—operating    iU   own    telegraph    lint—  Wertern  Union  Telegraph  ODmiiaD7,>ndbetw«en 

powier   of    Qmgreti— amending    aett—agrm-  tbeUDlonPiaitlo  Ballroad  Oompanr  and ihe  At- 

mmUkdMon  railroad   eompama—irantfer  lantlcftPaoUloTeleKraphCompaiiy.bywlilafattU 

of  fivnekitt— right  of  UUgrafA  eotnpany—  Weetem  Union  Oompeny  to  glrea  the  mooopply 

eguitv  Jvritdietion  of  Uib  um  of  the  loadwnr  or  tbe  ntSwar  ooi^ 

panr  for  teterraplito  pnrpoaet,  apd  (laMlurlDC 

1.    TheoblectoICoDVrMilDPMilat  tbe  acU  ol  W  »•  teler«pln»mp«iy  the  tanohtow  glrea 

JnJy  1,  WB,  and  Uie  amendator; act  of  July  Z,  5"  ^  •"I*'"?^*"' *" "'"".T ""^P""'  •*• 

18B4.ohap.mwa.  the  malntenanoe  and  operation  ,  ^"1^"  ■»*  ""^  Wn*""* «"  O*  nillwayo«np.ny. 

of  bntb  a  railroad  and  telesrraph  Une  from  the  ^-.J"  a»reen»eDt  of  jnly  l.  ISBI,  between  tba 

Hlaronri  rtxer  to  the  PBotllo  ocean,  and  BOvero-  ?'!""^"?""l,  Tf  "*™^  ConpMy  and  the 

menUl  aid  wu  glyeo  to  -ooompllih  that  ««0lt.  H°l°°  .^°'.°°  Rallwaf  Compuiy,  ta  UlOBal   h 

*e^,"^Te-."d'='".Snr.Vr;o"^  K'^r^T  ^f  U=  .^^ Jh\^^^ 

operatebotha>Mlroadu»]t«le«raphUDe.and  I'l'l'oaotof  ISMorby  the.otot  IBtt 

oouldnotanlBnnttaiisFerloany  oibercorpo-  *■    ^°  ""w*^  company  opomMng  a  peat  road 

ration  lla  ltanobl«ea  In  that  resard  o*  ^°  rollwl  Slatte  otot  wbEoh  latemate  oom- 

»   Itat  the  «yma  raDrcad.  anthorlaed  by  that  f'J^  'S,^Tt<^\Z^\^?f'^'!!'lUj,^,*^ 

aetweie  empowendtoarntiBe  withcerUlo  tele-  "","', ^"il"- 1?°-  '''^^  '"""■  **l  ■•"*""»"*• » 

mPh  0OMpJ^(e,  to  pUoe  their  wlo^raph  llneaon  ^;S'o^"J",™S:;rK!'i:JrX",Lte?l^." 

sra'f^is'irr.ir^o^rd'^^r^a's  K?i[.^P.rri.^"«o'X\T.r.:rJrdre^ 

:^p:n^Sre"r™i.?on^:'a^in"r^  '^'"nrJoT^^'if^Se";?^'.'""'*."""^ 

to  the  oonatruotlon  of  a  lelc^Rrapb  line,  dlrtnot  f^"""^  ^  i-lartwe  with  tbe  ordinary  tra-el 

affect  the  power  of  Congrew  lo  require  the  rail-  ""ereon. 

road  company  lleeir  to  mamtain  and  operate  tbe  ^    Forany  fallnra  or  lef  usol  by  the  railway  oom- 

telerraph  line,  by  ila   oDcera   and   empkiyeca  (*"'  ^  comply  with  the  act  of  Aueuit  T.  lESB. 

aione.  HI,!,  tbe  remedy  of  the  L'ntlod  8tet«a  to  not  ra- 

«.    tta J  L  .jijj.  .j-l  L.  n. jLji  L.-l.li.^  -It...  •trloled  toanaotiooat  1-w  by  mandamu^but 

OonvKM  I*  make  such  addiUona.  aiierationa.  or  *'""  ""*"  ~o"o°»- 

ameDdm«ataaaw<iulda«!uretbe  malntenanoe  or  [No.  83J.] 

operalkm  by  tbe  rallroaii  company,  ttarousb  Ita  ,         ,  n  ,  ,       .o    .n    .an,       n^-j^  » 

own  onoeia  and  employeeg,  of  a  tekwraph  line  AfyuM  Oetoier  IS,  19,  1894.     VtetOM  JlottM- 

OfTti  ilB  main  line  and  branchea.  l>ff  -M,  189S. 

VOTm.~A*tonoMnfttitaraphanitiaepluHueom-iape  note  l«  St.  Louto   t.  Weatam  U.  I'eles.  On. 

innle*  to  twc  puMin  ttrettn  and  ertet  piiet  Ourtin;  8f:  BIO. 

»emj)eniatlnn;inJuncttim:pOla  for  itreet  ear -propul-l     Ai  tn  Jana  aratOs  tn  rnltrooi)..  aee  note  to  Kanaaa 
■ton,- plaeliwricMrlcuXrci  under  aur/ouq^itneto,— If.  EL  Co.  t,  Atchison,  T.  ft  8. 7.  B,  Co. »  7M. 

IWU.8.  ,,             .    «1» 


Surazu  CoDBT  or  thi  Uxmo  Statu. 


Oct.  TEm, 


APPEA.L  from  t  decree  of  the  United  Statei 
drcnlt  Court  of  Appeals  for  the  Eighth 
Otrcntt  nvenlDK  the  decree  of  the  circuit 
court,  >Bd  adJudglDK  that  one  Rgreement  be- 
Iweea  the  Uoion  Padflc  Rttlnar  CompaDV, 
Eatfern  DlflifoD,  uid  the  WeBtarn  Union  Tele- 
graph Company  utt  lawful,  and  that  ceitain 
other  aKreemenU  be  anuulled,  between  the 
UoioD  Pacific  Railroad  Company  and  theAt- 
laotlc  &  Factflc  Telegraph  CompaDy,  the 
rigbKofwhlrhfaadbeeDacqatred  bylheWeaV 
era  UniOD  Telegraph  Company,  and  that  a 
certain  other  contract  between  the  Union  Pa- 
ctSc  Rail  war  Company  and  the  Weaiera  Union 
Tclesrapfa  Company  wii  in  part  mild.  Decree 
of  tbe  circiit  court  of  appeals  reversed,  aud 
deciee  of  circuit  courl  afBrmed,  wilb  (tirrctloDs 
to  the  circuit   court  to  make  a  supplemaatal 

See  tame  ease  below,  SO  Fed.  Rep.  2 
Fed.  Rep.  813,  4  loten.  Com.  Rep.  100. 

The  facli  are  slated  In  the  opinion 

Mr.  Ii*wr«tiee  Haxwall,  Jr.,  Bolidtor 
General,  for  appellant, 

Met»r».Itumh  TmggmrU  John  F.  Dillon, 
JMn  M.  l^anton,  and  ArvrnMA  Jf.  Wilton 
for  appellee*. 


This  rait  wia  hrougbt  by  the  United  Btates 
againat  the  Union  Padflc  Riilway  Company 
aod  the  Western  Union  Telegraph  Company 
ttoder  the  uitbor^  of  the  act  of  Congress  of 
AngiiM  T,  1888  (»  Stat  at  L.  888.  chap.  778). 
niDDlementaTT  to  the  act  commonly  known  u 
1  act  of  July  1,  1S8S  (IS 
ISO),  and  to  the  act  of  Julr 
t.   18S4  (18  BtaL  at  L.  8H,  chap.  SIB)  aiu 


8UL  at  L.  480,  chapt  190),  and  to  the  act  of  July 
8.  18S4  (18  BtaL  at  L.  8H,  chap.  SIB)  and 
other  acta  amendatory  of  Uie  act  of  1882. 

By  the  1st  section  of  the  above  act  of  itR», 
h  ts  prorlded  that  all  railroad  and  telegraph 
oompaniea  to  which  Iba  United  Statea  bare 
granted  any  aobaidy  Inlands  or  bonds  or  loan  of 
4]*crcdlt  for  the  coiMructino  of  either  railroad 
or  telegraph  lines,  and  wbieb,  by  the  acts  in- 
corporaiing  tfaem.  or  by  any  amendatory  or 
supplementary  act,  were  required  to  coQitnict, 
maintain,  or  operate  telegraph  lines,  and  all 
cnmpanlea  engaged  in  operating  such  railroad 
or  telemph  line*  "shall  forthwith  and  bence- 
forwaid,  by  and  through  tbdrown  tespectire 
corporate  oflScers  and  employees,  maintain 
and  operate,  for  railroad,  goreramental,  oom- 
merdal,  and  all  other  purposes,  tdegraph 
Hues,  and  exercise  by  themselves  alone  ill  ibe 
telemph  fiancblaes  conferred  upon  them  and 
obligalions  assumed  by  them  under  the  acls 
making  tbe  grants  as  sforesald." 

The  9d  section  declares  that  any  tele- 
graph company,  hsflng  accepted  the  provi- 
alons  of  U.  8.  Rev.  Slat.  lit.  «S,  Telegraph*, 
which  should  extend  its  line  to  any  station  or 
office  of  a  telegraph  line  belonging  lo  any  one 
of  the  railroad  or  telegraph  companies  re- 
ferred lo  in  the  flnt  section,  shall  have  Ibe 
right  and  shall  be  allowed  "to  connect  with 
the  telegraph  line  of  said  railroad  or  telegraph 
company  to  which  it  Is  extended  at  tbe  'pisce 
where  their  llnesmay  meet,  for  the  prompt  and 


section  of  tbls  act,  shall  so  operate  thdrro- 
■peciive  telegraph  llnesas  to  afford  equal  bdl- 
lUes  lo  all.  without  dlacrlmiDalioD  In  fsTor  of 
or  against  any  person,  company,  or  corporaUea 
wbaicTer.  and  ihall  receive,  deliver,  and  ax- 
change  business  with  connecting  telegraph  linco 
oa  equal  terms,andaffordlngequsiracllitles,and 
without  discrimination,  for  or  against  any  ono 
of  such  connecting  lines:  and  such  exchangetrf 
buslnett  aball  be  on  terms  Just  and  v^^Hr 
ble." 

If  any  railroad  or  telegraph  company  rs- 
ferred  to  In  tbe  Srst  section,  or  any  company 
operating  nucb  railroad  or  telegraph  line,  re- 
fuses or  falls,  in  irbale  or  la  part,  to  maintain 
and  operate  a  telegraph  line  as  provided  In  tht 
act  of  1688  and  the  acta  lo  which  it  U  snppto- 
mentary.  "for  tbe  use  of  the  government  or 
tbe  public,  for  commerdal  or  olher  purposes, 
without  discrimination,"  or  refuse*  or  talla  to 
make  or  continue  such  arranctments  for  tho 
interchange  of  business  with  any  connecting 


leratale  commerce  commUaion,  whose  duly  It 
shall  tw  to  asceruin  the  facts,  and  prescrlbt 
such  arrangement  as  will  be  proper  In  the  pni> 
tlcnlar  case. 

The  4th  section  Is  In  these  words:  "la  or- 
der to  secure  and  preserve  to  the  United  BtaIn 
the  full  value  and  benefliof  Its  liens  upon  all  Iht 
telegraph  Hoes  required  to  he  consiructcd  br 
and  lawfully  beloogiog  to  said  railroad  and 
Idegrapb  companies  referred  to  In  the  flrat 
secUon  of  this  act,  and  lo  hare  the  same  poo- 
•eased,  used,  and  operated  in  conformity  with 
the  provlsiont  of  this  act  and  of  tbe  sereinl 
which  thia  acl  Is  supplementary.  It  la 


hereby  made  tbe  duty  of  the  Attoraoy  General 
*  .be  United  Blate*,  by  proper  proceedlan, 
revent  any  unlawful  luterferenco  with  Im 
its  and  equltic*  of  the  United  Stales  under 
.___  act,  aod  under  the  acta  hetdnbefore  men- 
tioned, and  onder  all  acts  of  Connesa  relalios 
lo  such  railroads  and  telegraph  lines,  and  to 
have  legally  ascertained  andflnallT  adjudicated 
all  alleged  rights  of  all  persona  andforpotailoiM 
whatever  claiming  In  any  maoner  any  control 
Interest  of  any  kind  in  an;  tdegraph  linca 
u>  property,  or  exdusive  tights  of  way  upon 
the  lands  of  nid  railroad  companies,  or  tnv  of 
them,  and  to  have  ell  contracts  and  provisions 
of  Goutracta  set  adds  and  annulled  which  haw 
been  unlawfully  and  beyond  their  powera  en- 
tered Into  by  aald  railroad  or  triumph  com- 
panies, or  any  of  them,  with  any  other  penon, 
company,  or  corponillim." 

Tbe  Gth  section  subjects  to  Doe  and  ImprU- 
.jmeut  any  officer  or  agent  of  a  compuj 
operating  Its  railroads  end  telegraph  lines  who 
refuses  or  faib,  lu  such  opcratioa  and  use,  to 
afford  and  secure  equal  facilities  to  Ibe  goretn- 
ment  and  Ibe  public,  or  to  secure  to  each  of 
said  connecting  lelegrnph  lines  eqtui  advao- 
lages  aod  facilities  in  the  interchange  of  busl- 
nesa  as  provided  for,  without  any  oiserlmtna- 
lion  whatever  fnr  or  adverse  to  tbe  telegnph 
line  of  any  or  either  of  said  connecting  com- 
panies, or  refuses  to  abide  by  or  pwform  aitd 
carry  out  wllhln  *  r^anonsble  time  tbe  order 
or  orders  of  the  interstate  commerce  commis- 
sion. The  party  aggrieved  may  also  sue  lb* 
company  whose  officer  or  agent  vlolalea  tht 
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61*The  flth  lecUon  makes  It  Ifae  duty  of  all 
nilroadi  aad  telegraph  compaoiea  to  report  to 
tbc  ioteratate commerce  commiuloDlDrelatioa 
to  certain  mitilera.  and  to  file  with  that  body 
copies  of  all  coo tracti  and  agree meo la  of  everj 
descTlptlou  belweeo  (t  and  everj  other  person 
or  corporation  Id  refereoce  to  the  owcerabip, 
poMewioD.  maiotenance,  cootrol,  use,  oi  op- 
Malion  of  any  lelegrapb  line*  or  properly  o»er 
or  upon  Uh  rtRhts  of  way. 

Tbe  defeodaot.  the  Vaiaa  Paclflc  Batlwaj 
Company,  is  a  corporalioo  formed  by  Ibe  con- 
(olIdaliOD  {under  llie  aulhoiily  of  tbe  abore  acta 
of  CoDETew  of  July  1,  1862  (13  Star,  at  L.  489, 
cbap.  120)  and  July  2.  1864 113  3UI.  at  L.  3fiS, 
cbap.  216],  of  Ibe  rollowlog  companies:  Tbe 
Union  FadOc  Railroad  Companv.  incorporated 
by  Ibe  act  ol  July  1,  1862;  the  Kansas  Pacific 
Satlway  Comrany,  formerly  knono  as  the 
UnfoD  PaciflcBaiinay  Couipany.  Eastern  Di- 
vJdOD,  which  latter  company  aucceedpd  to  the 
rights  and  poirertof  tbe  Lei  veo  worth, Paw  nee, 
A  Weatem  Railroad  Company,  ■  Eanaaa  cor- 
poration that  accepted  the  aid  proTlded  by  the 
ttct  of  July  1,  1802;  and  tbe  Denver  Pacific 
Hallway  A  Tekgtapb  Company,  a  corporation 
of  Col  Jt«do. 

Tbe  preaent  ault  procerda  on  the  gronnd 
that  tbe  Union  Pacific  Railway  Company  is 
conducting  ite  buslnen  under  ceiUIn  contracts 
and  agreeraenla  with  tbe  Western  Union  Tele- 
graph Company  that  are  not  only  repugnant 
to  tbe  proTitlons  of  the  above  act  of  1B88,  but 
■re  IncoDsiatent  with  tbe  rights  of  tbe  United 
Siatet,  and  In  Tlglatlon  of  the  obligations  im- 
posed upon  tbe  railway  coropany  by  other 
acta  of  CoDgreM.  Tbe  relief  aslted  waa  a  de- 
cree annulling  those  contracts  and  agreements 
■od  compelling  the  railway  compaoy  to  main- 
lain  and  operate  telepraph  lioes  on  Its  road- 
wara,  as  required  by  tbe  act  of  1888. 

By  tbe  final  decree  of  tbe  drcnlt  court  It  was 
adjudged,  among  other  thinire,  that  tbe  fol- 
lowiog  agreemenis  be  annulled  and  held  for 
naught: 

An  agrerment  of  October  1,  1868,  between 
tbe  Union  Pacific  Railway  Company,  Eastern 
DtTlaloD,  and  the  Western  Union  Telegraph 
Company; 

Two  agreements,  one  of  September  1,  1B69, 
7]  and  one  of 'December  14, 1S71,  between  Ibe 
Union  Paclflc  Rallmad  Company  and  tbe  At- 
lantic A  Pacific  Telegraph  Company,  the 
rights  of  the  latter  company  baving  been  ac' 
quired,  aa  is  claimed,  by  the  Weatnu  Uuloo 
Telegraph  Company;  and. 

An  agreement  of  July  1, 1881,  between  the 
Union  Paclflc  Railway  Company  and  the 
Western  Union  Telegraph  Company.  OOPed. 
Bep.  8& 

It  will  be  well,  at  this  point,  to  refer  (o  rbe 
principal  paria  of  tbe  several  agreements  that 
were  aet  aside  and  annolled  by  tbe  flnal  decree 
of  tbe  circuit  court. 

By  the  agreement  of  October  1, 1866,  between 
tbe  Unloo  Pacific  Railway  Company.  Enstem 
Division,  and  the  Western  Uoioo  Telepraph 
CompanT,  the  railway  company  ainved  to  pay 
to  tbe  telegnph  company  the  coat  of  the  tele- 
graph poles  that  had  been  erected  by  Ibe  latter 
compaoy  along  the  railroad  between  Wyao- 
IMU.S. 


dotle  and  Fort  Riley,  except  for  such  aa  have 
been  already  famished  and  erected  by  said 
railway  company,  and  also  tbe  cost  of  (he 
wire  and  insulaton  for  a  telegraph  line  with 
one  wire,  between  those  points,  except  for 
such  distance  aa  the  railroad  company  bad 
already  provided  wires  and  Insulaton;  to  fur- 
nish ana  dislribule  along  ibeir  road  west  of 
Fort  Riley,  as  fast  as  the  samen'tis  completed, 
suitable  poles  for  a  QrsI-claAS  telegi^ph  line, 
and  wires  and  inaulatora  for  a  telegraph  lina 
with  one  wire;  to  supply  and  distribute  suitable 
lelegraph  poles,  as  required  from  lime  to  time; 
lo  repair  and  renew  the  line  as  might  be  necea- 
sary;  to  transport,  free  of  charge,  for  Ibe  tele- 
graph company  all  perarms  engaged  in  and 
material  required  for  tbe  construction,  recon- 
struction, working,  repairing,  and  maintaining 
said  telegraph  line:  and  to  furnish  a  suitable 
telegi^ph  offlce  in  the  depot  at  Wyandotte, 
Kansas,  free  of  charge,  and  pay  one  half  Of 
tbe  salary  of  tbe  operiilor  In  such  office,  or  so 
much  thereof  aa  was  necessary  lo  save  tbe  leK 
egraph  company  from  loss  at  that  oRlce. — 
suci)  operator  to  be  fully  quHllfled  to  do  the 
business  of  the  railway  company,  and  lo  be  ap- 
pointed and  his  aalaty  fixed  by  tbe  partlM  to 
the  contract. 

The  railway  company  fartber  atlpulaled 
"not  to  transport  any  persons  engaged  in  or 
property  Intended  for  tbe  construction  or  repair 
of  any  other  line  ot  telegraph  alone  tbeir  rail- 
way, 'except  at  the  naual  and  regular  rates  [S 


charged  bv  said  railway  company  for  passen- 
gers and  freight,  nor  gl*e  permualoo  to  nor 
make  any  agreement  wnh  any  olber  lelegra[di 


company  to  cooalnict  ot  operate  any  tele^ph 
line  upon  the  lands  or  roadway  of  said  railway 
compaoy,  without  tbe  consent  In  writing  of  the 
telegraph  company.  Tbe  above  agreed  to  by 
said  railway  company  so  far  aa  It  has  tbe 
right  to  do  so." 

Tbe  telegraph  company  agreed,  upon  its 
part,  that  it  would  erect  poles,  attach  Ihe  ID- 
sulafora,  and  string  the  wire  to  be  furnished  or 
paid  for  by  the  railroad  companr,  aa  provided, 
as  fast  as  each  section  of  20  milM  ot  railroad 
was  completed;  that  the  first  wire  ihoold  be- 
long to  the  railway  company,  and  be  for  thdr 
use  exclusively  after  the  aeooitd  wire  was  put 
up,  "but  no  commercial  or  paid  bualness  shall 
be  transmitted  by  tbe  railway  company  from 
any  station  where  tbe  telegraph  company  shall 
hare  an  offlce,  without  the  consent  of  the  lat- 
ter; "  that  if  the  bualQesa  of  the  railway  com- 
psoy  should.  In  its  opinion,  reqnire  mora  than 
one  wire,  Ibey  might  appropriate  another  wire, 
UpOO  paying  to  tbe  lelegraph  company  the 
coat  of  such  wire  on  the  poles,  the  telegraph 
compaoy  to  attach  such  other  wira  for  the  use 
of  the  compsny;  that  the  bualness  of  the  nil- 
!«ay  company  of  every  kind,  and  the  family, 
private,  and  social  messages  of  Its  executive 
offlcera,  should  be  transmitted,  without  charge, 
beiweeo  all  lelegraph  stations  on  the  line  of 
said  roadnay,  and  between  alt  anch  alationa 
and  8t.  Louia.  and  over  all  other  lines  in  Mla- 
aouri.  Kansas,  Colorado,  and  New  Mexico, 
then  owned  or  controlled,  or  which  night 
thereafter  be  owned  or  controlled,  by  Ihe  tels- 
grapb  company,  provided,  so  far  aa  said  lines 
in  (^lorado  and  New  Mexico  wera  concerned, 
aod  the  road  or  rouls  of  the  Union  Padfio 
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lUllwiy  Compau]',  Easlero  DivlstoD,  were,  at 
tbe  tlin«,  ID  ptoom  ot  consiruciioa  tnwnrdii 
BaaUt  P£  or  Lwover,  or  both,  nil  luch  busioei^ 
ahDuld  be  trumultled  free  of  charge  over  all 
otfier  liaes  tben  or  ihereafier  to  be  owned  or 
controlled  b;  tbe  telegnpb  compao;  wllbln 
tbe  United  Huiet,  to  an  tmount  aot  ez 
eeedlDB  94.000  per  ■annm,  with  a  rebate  ot 
one  balf  of  regular  tariff  cbargw  for  all  In 
uccM  of  that  amount:  thai  until  a  aecosd  wire 
9J  was  put  up,  *botb  partle*  could  um  tbe 
lint  wire,  tbe busloeBi  oE  tbe  ratlnaTCOmpaD; 
hftviug  preference;  and  If  eitber  wire  wm  in- 
lerrupiedorrequlredb;  the  Doited  States,  both 
putiM  mlffhl  UN  tbe  otber  one  ai  far  as  prac- 
ticable, but  wltbout  delaj  or  charge  to  tbe  rail- 
way company:  that  tbe  telegraph  comiMiny 
should  furobb  aU  malD  batterlefl  required  for 
tbe  efflrleot  worUog  of  the  telegraph  line  pro- 
vided tor,  ud  keep  the  line  In  good  working 
nder,  witboat  expense  to  the  railway  com- 
panj,  except  for  the  materials  which  the  latter 
had  agreedUi  aopplT- 


ot  uid  railway  company,  receive,  transmit, 
ftnd  deliver  sucli  commercial  or  paid  buatneH 
as  may  be  offered  at  the  tariff  rates  of  tbe  tele- 

Saph  company,  provided  such  paid  butiaess 
ica  not  amount  (o  enough  to  pay  tbe  ei- 
pensea  of  a  separate  telegraph  office,  and  shall 
account  for  and  pay  over  to  the  latter, 
monthly,  tho  amount  thereof  at  inch  rates; 
and  concerning  snch  buslneu,  all  rules,  regu- 
lations, and  ordera  of  Ibe  lelegraph  company 
applicable  thereto  shall  be  observed:  but  said 
railway  company  shall  not  be  amenable  In  any 
way  lo  said  telejiTHph  company  for  Ibe  acta  or 
operations  of  said  agents,  otherwise  tlisn  to 
remedy  the  diOlculty  in  future:"  Ibat  each 
party,  st  Its  ono  expense,  should  havo  the 
right  to  add  as  manv  lines  as  its  business  re- 

Julred;  that  it  would  perform  wltbout  cban;e 
ir  Ibe  railway  company  what  should  be  de- 
cided by  competent  authority  (o  be  Its  tele- 
Kaph  obligations  to  the  government  of  the 
Dlied  States;  and  thata  telegraph  linesboiild 
be  cODStrucled  on  the  road  of  the  railway  com- 
pany from  Leavenworth  to  Lawrence  at  auch 
time,  between  Hay  31. 1867.  and  September  1, 
1808.  as  that  company  mijiht  decide,  and  upon 
the  same  terms  and  conditions  as  that  weat  of 
Port  Blley. 

By  tbe  agreement  ot  September  1,  1800,  be- 
tween the  Atlantic  A  Pacific  Telegraph  Com- 
pany and  (he  Union  Pacific  Raurond  Com- 
panv,  the  railmad  company.  In  consideration 
of  tnlrty-three  thousand  shares  of  tbe  stock  of 
10]lbe  telegraph 'company  (for  an  incrrssc  of 
IvboM  stock  Ibe  agreemeot  made  provision), 
dismissed  and  leased  to  that  trlegrapb  com- 
pany ''alt  its  telegraph  line,  wires,  poles,  In- 
■biimenls,  offices,  snd  otber  properly  by  It 
poswssed  appertaining  to  the  buticess  of  tele- 
grsphioK  for  tbe  purpose  of  sending  messHeei 
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charter  of  tbe  teiegrnph  company,  snd  any 
Knenala  tbereof,  subject  to  the  righu  of 
SIB 


dulfe*  that  w 
railroad  comi 
of  the  United  Blatet". 

It  was  further  stipulated  In  that  SKreement 
that  the  telegrapb  company  should  proceed  at 
once,  as  soon  aa  arrangemeats  were  perfected 
for  extending  its  line  to  San  Francisco,  to  put 
two  additional  wires,  fully  equipped  and  fur- 
nisbed,  on  Ibe  poles  demised  along  tbe  whole 
length  of  its  line:  the  railroad  compsnv  lo 
maintain  and  keep  In  repair  snch  poles,  wim, 
and  equipments  at  Its  expense  during  the 
period  of  snch  demise,  until  from  age  or  otber 
cause  they  were  required  to  be  renewed,  hi 
which  case  Lhe  telegraph  company  should  meet 
the  cost  of  renewal)  that  the  railroad  oompaoy 
should  at  its  own  expenae  employ,  during  a 
period  of  twenty-flve  years,  suitable  persons  lo 


quired,  tor  Ibe  business  of  both  parties,  opera- 
tors in  addition  to  those  needed  by  (be  railro«d 
company:  that  Ibe  railroad  company  should 
have  the  right  free  of  expense  to  the  mcstaDi 
and  perpe(upil  use  of  two  of  tbe  wires  when  re- 
quired for  its  budneM,  and  (be  free  use  for  lit 
business  of  tbe  whole  line  of  telegraph,  which 
should  then  or  thereafter  belong  (o  or  be  con- 
trolled or  operated  by  tbe  tele^ph  company, 
lo  and  from  all  pans  of  the  tfnlled  States,  for 
all  purposes  connected  with  tbe  mansgement 
o(  the  road  or  Its  biisioessi  that  tbe  lelesraph 
company  should  have  such  preferential  privi- 
leges and  facilities  'or  lis  bUBincs.i  as  are  usually 
granted  by  railroad  companies  in  contracts  ot 
connection  with  lelegrnpb  companies;  and  that 
the  railroad  company  i>bould  "afford  all  otber 
telegrapb  companies  •only  such  facliiliesjll 
as  by  law  they  now  ire  or  may  hereafter  be  re- 
quired to  afford  aa  common  carriers  or  oi  bet  wise 
in  which  shall  not  be  included  tbe  privilege  of 
using  band  cars  or  stopping  trains  except  at 
regular  siallons,  or  trsDSpnrllng  Ibe  officers  or 
servants  of  such  companies,  except  on  regular 
passenger  trains  at  regular  rates  of  fare,  or  ot 
Iratisporllng  material  for  such  companies  or 
persons  (other  (ban  tbe  parlies  of  (he  Qrst  pari), 
except  on  re^iar  freight  trains  and  at  the 
usual  rates  of  freight,  unless  tbe  facilities  afore- 
fald,  or  some  of  Ihem,  shell  be  required  bylaw 
to  be  afforded  such  p-     --' " 


panies  or  persons.' 
These  compsnle)!  enlered  into  a  supplement- 
ary agreement  on  (be  14tli  day  ot  Deccniher, 
1871.  by  which  the  original  contract  was  modi- 
fled  in  certain  particulars  that  need  not  be  Mi 
out,  and  nbich  provided  that  for  all  tbe  pur- 
poses of  both  tbe  original  and  supplementary 
contrsct  tbe  road  of  tbe  railroaa  company 
"demised  by  ssld  original  contrart  shall  be 
deemed  and  taken  to  terminate  at  (be  JuuclloQ 
of  the  Union  Psclflc  Railroad  Company  with 
LheCenirai  Pacific  Railroad  Company,  aa  now 
estiibliahed,  whi'h  ]uDCtioa  la  at  a  point  about 
five  miles  west  of  Otiden.  and  all  the  rights  of 
the  rsr'Ies  under  said  cnnlract  and  supplement 
shall  be  made  to  conform  (o  Ibis  modiflcatlon.'* 
The  agreemenl  between  tbe  Western  Union 
Telejrrapb  Company  and  the  Unloo  Padfle 
Rsilwny  Company  of  July  1,  1B8I,  recllel 
(bat  tbe  former  cOTporaiioa  had  acquired  all 
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«M  Id  poMenloii  of  •□{!  operatlDg  ft  Mpinte 
Ihw  of  polea  and  wires  along  Ibe  main  lice  of 
the  Uoioii  Paclflc  Rallnaf  Company  between 
Onalia  and  Ogden;  tbat  tbe  partlee  were  then, 
and  lot  loine  time  past  bad  been,  opAallns 
Hm*  of  telegraph  nlonr  *ariaui  roada  of  Ibe 
Hllway  compao.v,  under  iundi7  cootracta, 
tliliteeD  la  number,  lucludinK  tbe  above  agree- 
BWDta  of  18M,  180B,  and  1871,  and  made  be- 
tweoi  tbe  railnav  company  or  eompatiiea  for 
merly  la  powenlOD  of  linei  of  railroad  then 
MOiroDed  by  and  formjnz  part  of  that  com- 
pany,  tod  tbe  Weatern  UdIoh  Telegraph  Com- 

?inT,  or  other  telegraph  companlea  tbat  bad 
9]become  "merged  Into  tbe  laiter  company; 
nd  that  U  waa  deilrable  to  termfoaie  eiiatlng 
dliputea,  and  embody  tbe  agreement  of  tbe  par- 
del  Id  one  new  contract,  Id  lieu  of  aaid  eziat- 
iD^  contract. 

The  espresaed  purpoM  of  tbta  agreement  waa 
lo  MOTtde  telegraph  ractliites  for  the  partiea. 
MM  to  mainlam  and  operate  the  linea  of  tele- 
naph  along  all  Ibe  rnlliray  company's  roadi  in 
tm  DMM  economical  manner  in  the  loterest  of 
both  panlet,  aa  well  ai  to  fulfil  Ibe  obligattona 
of  tbe  railway  company  to  tbe  governmeDt  of 
the  Uotted  Slates  and  tbe  public,  in  respect  to 
the  tolegrapbic  aerrice  required  by  Ibe  act  of 
July  1,  1862,  and  ill  ameudcnenla. 

Among  other  provisions  of  tbe  above  agree- 
ment are  tbe  following; 

"Third.  The  railway  company,  so  far  as  It 
hgally  may,  hereby  granta  and  agreea  to  assure 
lo  tbe  teleftrapb  company  tbe  exclusive  right 
of  way  on,  along,  upon,  and  under  Ibe  line, 
lands,  and  bridges  of  the  railway  company 
atid  any  exlentions  and  brmncbes  thereof,  for 
the  eoDstruction.  maintenance,  operation,  and 
UM  of  liaes  of  poles  and  wires,  or  either  of 
them,  or  underground  or  other  system  of  com- 
■Bunlcaiion  for  commercial  or  public  uses  or 
boslneaa  with  the  ilgbl  to  put  up  from  time  to 
time,  or  cause  lo  Be  put  np  or  conslrucied 
ander  tbe  provistous  oi  this  agreement,  such 
additional  wires  on  Its  own  or  the  railway  com- 
pany'a  poles,  or  such  additiousl  lines  of  poles 
and  wires  or  either,  as  well  on  Us  brldKca  as  on 
lla  right  of  way,  or  lo  construct  such  under- 

Sund  lines,  ss  the  telegraph  company  may 
m  expedient,  doing  is  little  dimage  and 
eaoalngaa  little  Inconvenience  to  the  railway 
company  as  is  practicable,  aod  tbe  railway 
company  will  not  trangpnrt  men  or  material 
for  the  coDstruclIoD  or  operation  of  n  Hue  of 
poIca  and  wire  or  wires  or  uoderf:round  or 
Other  ajat«m  o(  commuolcallon  in  competition 
whb  the  llnesof  the  telegraph  company  party 
hereto,  except  at  and  for  the  railway  com- 
paDya  regular  local  rates,  nor  will  it  futDlsh 
for  anv  competing  line  any  facilities  or  assist- 
ance that  it  may  lawfully  nilbbold.  nor  slop 
Ita  tiaina,  nor  distribuie  material  therefor  at 
other  than  regular  stations:  Provided,  aiwav*. 
That  in  protecting  aod  defendinglbe  exclusive 
13]rlghts  Vven  by  tbis  contract,  tbe  t^e 
gnpb  company  may  use  and  proceed  In  tbe 
name  of  the  railway  company,  but  shall  lodem- 
Dtfj  and  save  barmlees  ibe  railway  company 
frotn  any  and  all  damages,  coats,  charges,  and 
lagal  expenaes  Incurred  therein  or  thereby. 

"Fourtb.  It  la  mutually  nndeistood  and 
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war  company  for  ue  purpose  ol  tbla  contract, 
as  herein  provided,  shall  form  part  of  the  gen- 
eral system  of  tbe  telegraph  company.  Tbe 
railway  company  further  agree*  tbat  lis  em- 
ployees shall  trauamit  over  tbe  lines  owned, 
controlled,  or  operated  by  tbe  partiea  hereto 
all  commercial  telegraph  bosloett  offered  at 
tbe  railway  company's  offlcea,  and  shall  ac- 
count to  the  telegraph  company  exclusively 
for  all  of  aucb  bualneaa  and  tbe  receipts 
thereon,  a*  provided  herein.  No  employee*  of 
tbe  railway  company  shall,  while  in  it*  service, 
tie  employed  by  or  have  any  connection  with 
any  other  telegraph  company  than  the  tele- 
graph company  party  hereto,  and  the  tele- 
graph company  shall  have  tbe  exclusive  right 
Wthe  occupancy  of  and  connection  with  tbe 
railway  company's  depots  or  station  bouaea  for 
commercial  or  public  telenapb  purpoaea  as 
against  any  other  lelegra^  company:  Pto- 
ndtd.  That  If  any  person  or  party,  or  any 
officer  of  the  government,  teooer  a  meiaage 
for  transmission  over  the  railway  telegra^ 
lines  between  Council  Bluffs  and  Ogden  at  any 
railway  telegraph  station  between  Iboae  polnla 
and  require  tbat  tbe  service  be  rendered  by  tbe 
railway  company,  tbe  operator  to  whom  tbe 
same  is  tendered  shall  receive  aod  forward  the 
same  accordingly  at  rates  to  be  fixed  by  tbe 
railway  company  to  Ibe  point  of  destidhlion  If 
not  beyond  lis  own  lines.  If  thedeslinatlonof 
ssid  message  be  beyond  said  railway  company'a 
lines,  the  telegrapD  company,  when  receivlnc 
the  same  at  tbe  point  at  whlcli  it  leavea  tbe  said 
railway  lines,  may  demand  the  prepayment  of 
tolls  for  tbe  service  of  fornardtng  the  message 
on  lis  own  lines:  Provided,  howmer.  That  the 
local  receipts  of  tbe  railway  company  on  auch 
measnges  shall  be  divided  between  the  partiea 
hereto  in  tbe  Mme  manner  and  subject  to  the 
*same  conditions  as  provided  in  the  tenth  [14 
clause  of  this  agreement." 

"Sixth.  Each  party  hereto  shall  pay  one  halt 
of  the  entire  cost  of  all  poles,  wires,  Insula- 
tors, tools,  and  other  material  used  for  the 
msintenance,  repair,  and  renewal  or  recon- 
struction of  exi«ltog  lines  and  wires  along  all 
of  the  railway  company's  railroads,  ana  for 
tbe  construction,  maiolenance,  repair,  and  re- 
newal or  reconstruct joa  of  such  additional 
wires  or  Hoes  of  poles  and  wires  as  may  be 
required  lor  commercial  or  railroad  telegraph 

Curpoeea  along  said  railroads,  and  along  fuluie 
ranchea  or  extensions  thereof,  and  along  new 
railroad*  constructed  or  acquired  by  Ihe  rail- 
way company,  until  the  total  number  of  wirea 
shall  amount  lo  three  for  tbe  exclualve  use  of 
each  pari;  hereto  between  Council  Bluffa  and 
Ogden,  two  tor  (be  exclusive  use  of  each  pany 
hereto  between  Eansas  City  and  Denver,  and 
one  for  the  exclusive  use  of  each  party  herato 
on  all  other  portions  of  tbe  railway  company's 
railroads,  mancbes,  and  extcnnona.  Each 
parly  hereto  shall  pay  the  entire  coat  of  the 
construction,  meiotenaoce,  repair,  and  renewal 
or  reconstruction  of  wires  for  Its  exclusive  use 
in  excess  of  tbe  number  hereinbefore  men- 
tioned. The  material  of  the  telegraph  com- 
panv  for  additional  wires  to  be  transported  free 
otcbtiige  by  tbetailwi^oomMnyofciltBowa 
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Htiea,  >■  beretoiiflcr  provided.  Tlie  lelegraph 
cctopRDj  agrees  to  ruriiisb,at  IIsoiid  expeoie, 
■II  blanfea  and  ilalloiictv  for  comtnercial  or 
olber  pubHc  telegrapb  bii8ii]e*a,  anil  all  In- 
atrumeDls,  main  and  local  balleries,  and  bat- 
tei7  material  Tor  tbe  operattoo  of  Itn  onn  and 
tbe  rallwav  compaoy'i  wires  and  offloet.   ,  .  . 

"SeTenlh.  .  .  .  Tbe  Iclegmpb  companr 
agrees  to  furnish.  fr«  of  charge,  for  the  rail- 
road busioesa  of  tbe  railiraf  compaD7,  a  di- 
rect wire  connectiDK  the  railwa;  compacf's 
ofBce  In  Omaba,  Nebraska,  ivltb  its  office  Id 
Kansas  City.  Missouri,  and  wfrb  the  railway 
conipaDT'a  offices  at  intermediate  railroad  sta- 
tions of  tbe  railway  compaov  alonf;  tbe  Mls- 
Murl  rlTcr,  iDcJudJiiK  CoudcII  Etluffi;  and  tbe 
telegrapb  company  will  recelre.  traosrolt.  aod 
deliver,  free  of  cbarfce,  at  and  from  Its  offlrea 
U  tald  Inlermedlale  alatioas  of  tbe  rallwav 
company,  such  mMsages  on  tbe  railroad  bud- 
ISlneMot  tbe  railway  compaov  *aa  may  be  of- 
fered by  tia  agents  and  officers  for  points  on  the 
railway  compaDy*!  roads,  provided  that  the 
lelegratdi  company  may  use  said  wire  for  tbe 
traDsactioo  of  commerdal  or  public  telegraph 
bnaiDeBs  wbeo  not  In  use  for  railroad  business. " 

"Elicbtb.  Alt  measagea  of  tbe  ofBcers  and 
agents  of  lite  railway  company  perlainlag  to 
Its  railroad  busloesa  may  be  transmitted  free  of 
cbarge  between  aD  telegraph  itatlons  on  the 
lines  of  Its  variout  rallroada  over  wires  set 
apart  for  railroad  business.  ,  .  .  Itisnnder- 
■iDod  atad  agreed  that  tbe  free  lelegraphtc  serv- 
ice herein  provided  for  I*  for  ihe  transmission 
of  meaaagta  concerning  tbe  operation  and  busi- 
ness of  the  railway  company's  railroads,  and 
■ball  Dot  be  extended  to  message*  ordering 
deeping  car,  parlor  car,  or  ateamer  bertba,  or 
other  accommodations  for  customer*  of  the 
railway  compnny,  tbe  tolls  on  wbfcb  messages 
■bould  properly  be  chargeable  to  such  cnstom- 
m. 

"Ninth.  Tbe  railway  companT  agrees  to 
transport  free  of  charge  over  its  rallroada,  upon 
ftppUcatloD  of  tbe  superinlendent  or  other  offi- 


pany'a  bustneaa  connecnng  with  or  pertalnlns 
to  the  linea  or  wires  andoffices  along  any  of 
tbe  railroad  company'a  railroads.  And  the 
railroad  company  further  agrees  to  transport 
and  distribute  free  of  chanre  along  tbe  line  of 
■oy  and  all  Its  railroads  all  polea  and  other 
materials  for  tbe  construction,  maintenance, 
operation,  repair,  or  reconst ruction  ot  tbe  lines 
and  wires  covered  by  thia  agreement,  and  of 
■nchaddltionalwirea  or  lines  of  poles  and  wires 
M  may  be  erected  nndet  and  In  pursuance  of 
tbe  provisions  of  this  agreement  Abo  all 
material  and  ■applies  for  the  eslsblistiment, 
maintenance,  and  operation  of  tbe  offices  slonj; 
•aid  rallrosd*,  it  being  nnderslood  that  no 
charge  shall  be  made  for  the  traniporlarion  ot 
poles  or  other  maierlali  over  any  ot  tbe  rail- 
way company's  railnwds  for  use  on  any  other 
td  Its  ral^ds. 

"Tenlh.  Tbe  telegraph  company  Rgreea  to 
•opply  Instruments  and  local  bsltcriea  and 
Usobs  anil  stationery  for  commercial  leleirnipb 
business,  ■■  hereinbefore  provided  el  offlres 
16]*e*Ubll*beduidmalnlalDed  by  tbe  railway 
IM 


company.  At  all  telegraph  stations  of  tbe  rail- 
way company  lis  employees  shall  receive,  trans- 
mft.  and  deliver  such  commercial  or  public  mes- 
sages aa  may  be  olfered,  and  sball  render  to 
tbe  telegraph  company  monthly  statements  of 
such  business  and  full  accounts  of  all  recetpta 
therefrom,  and  the  railway  company  shall  cacao 
all  of  such  receipts  to  be  paid  over  to  tbe  telo- 
grapb  company  monlbly. 

"As  compensation  to  the  rallvray  company 
for  the  services  herein  provided  for,  the  lele- 
sraph  company  agrees  to  pay  or  return  to  tbe 
railway  company  monthly  one  balf  of  tbeetsh 
receipts  at  teleeraph  sisllons  maintained  tad 
operated  by  and  at  tbe  expense  ot  the  railway 
company,  tolls  on  ocean  cttble  meaiages  and 
tolls  tor  lines  of  other  companies  excepted,  all 
of  which  sball  be  retained  by  the  teleeraph 
company,  it  being  understood  that  the  railway 
company  shall  not  be  entitled  loany  portion  of 
the  tolls  on  ocean  cable  messages  or  tolls  t)elong- 
Ing  to  lines  of  other  companies  or  to  any  por- 
tion of  amounts  checked  agalnat  other  offl- 


company's  offlcea  in  the  transaction  of  c 
merdal  telegraph  business  at  any  point  where 
the  (elegrapb  company  may  now  or  hereafter 
have  an  office  separate  from  the  railway  com- 
pany's oRlce,  by  cutting  rates  or  by  active  ef- 
forts to  divert  buslneta  from  tbe  Iclegrapti 

"Twelfth.  It  I*  further  agreed  that  the  mnn- 
agement  of  the  wires,  ibe  repairs  of  all  tbe 
lines  along  tbe  railway  compnoy's  ratlmods, 
and  tbe  distribution  of  all  matetluls  for  useon 
(aid  lines  sball  be  under  tbe  supervision  and 
control  of  a  competent  superintendent,  who 
shell  be  appointed  and  paid  Jointly  by  tbe  par- 
ties heieto,  and  whose  salary  shall  be  fliud  by 
mutual  agreement,  and  said  superintendent 
■bat)  be  equally  tbe  servant  ot  each  of  tbe  par- 
ties hereto,  and  shall,  as  far  as  practicable, 
protect  and  harmonize  tbe  bterest  of  twth 
parties  hereto  In  the  transaction  ot  tbe  railroad 
and  commerdal  telegraph  business  along  tba 
railway  company's  nllronds.     .     .     . 

"Tbirieenth.  The  railway  company  shall 
have  tbe  right  to  the  tree  use  of  any  tele- 
graphic patent  right*  or  new  discoveries  or  In- 
ventions that  the  telegraph  company  now  owns 
'and  uses  In  it*  gen^l  telegraph  buainess[  1 7 
or  which  it  may  hereafter  own  and  use  aa 
aforesald.sofarastbesame  may  be  necesaary  to 
properly  carry  on  tbe  business  ot  lailroad  tele- 
graphing on  the  line  of  said  railroads  aa  pro- 
vided tor  herein. 

"Fourteenth.  The  ttlegmpb  company  here- 
by promises  and  agrees  to  assume-and  protect 
the  railway  compscy  from  tbe  payment  of  all 
taxes  levli^  and  assessed  upon  the  telegraph 
property  belonging  to  either  of  tbe  paruea  to 
tbit  acrecmeoL 

"Firteenih.  Tbe  provisions  of  ihU  agree- 
ment shall  extend  to  all  railroads  and  brancbe* 
ortxiensjons  thereof  now  or  hereafter  owned 
or  cnnlrolled  by  tbe  railroad  company,  pio- 
vided,  however,  that  In  case  the  railway  com- 
pany sball  hciesficr  acquire  tbe  ownersliip  or 
control  of  any  railroad  upon  which  the  tele- 
grsph  company  may  already  have  a  line  ot 
telegraph  in  operation,  the  proviaioDS  of  tbi* 
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■ball  DOt  apply  to  socta  railroad  and 
HMfiapA  line  without  the  mutnal  conient  of 
Uw  partiea  hereto  at  theilmeof  luch  acquUI- 
HaaF 

TOe  GODlract  of  1861  «ai,  by  lU  lernu,  to 
MBtliiiie  Id  force  for  twenty  five  yean,  ind 
adriiogcontracta  with  other  compaDiei,  and  In 
mp<f  I  to  other  roads,  were  to  fie  deemed  au- 
pnwded.  ao  long  aa  the  laat  contract  wan  fully 


the  Wettem  DnioQ  Telegraph  Company,  Id 
CMS  thla  contract  ahoutd  not  be  kept  In  good 
fatlh  by  the  railroad  company  tor  tba  full  term 
itf  tweoty-llTe  yean, 

Bv  the  decFM  of  the  cfrcnft  court  It  waa 
furuter  adjudged  that  the  TJaton  Pacific  Rail- 
war  Company  "at  once  put  an  end  to  all  re- 
btlooi  between  it  and  the  defendant, the  West- 
em  Union  Telegraph  Company,  not  equally 
allowed  to  all  other  perions  or  corporation! 
operating,  owning,  oruelni^the  telegraph  aa  a 
mean*  oi  com mn nidation,  and  alio  at  once  re- 
anme  posaeaiioD  of  ita  offices,  poles,  wires.  In 
itrameiits,  andell  tlaolberpraperty  belonging 
orapperlatDing  to  the  busioesa  of  telegraphy 
ahms  auch  of  Its  main  and  branch  Itnea  as  were 
^ded  by  the  KO  Tern  meet  under  the  act  of  July 
1,  1883,  antT  acts  amendatorr  and  aupple- 
■esUl  tberelo,  and  hencefortb.by  and  through 
ha  own  corporate  otBceiaand  employees,  maln- 
talD  and  operate,  for  railroad,  goTerameDtal, 
18]coinmerdal,  and  'other  purpoaea,  auch 
tal^raph  lines  and  tDatrumenta,  and  In  all 
way*  exercise  by  itself  alone  a"  the  telegraph 
fiaoebUei  conferred  upon  ft  and  oDllga- 
tlona  aaaumed  by  It  under  the  seTeral  acts 
gnntlng  aubaldies  In  land  or  bonds  or  loan  of 
credit  to  It  and  lo  ila  constituent  companies,  or 
the  acta  amendatory  of  or  aupplemental  there- 
to: ind  tn  all  caae*  where  the  aald  defendant 
Gonpanyhaa  not  now  adequate  fadlltlea  lo  en- 
aUe  It  to  (hua  conduct  the  telegraph  business 
and  afford  equal  facilities  to  all  without  dla- 
erimlnaiion  Id  favor  of  or  asalnit  any  person, 
company,  or  corporation  whatever,  ana  to  re- 
cciee,  deliver,  and  exchange  business  with  con- 
necting telegraph  lines  and  all  companies  de- 
siring to  make  auch  conneeilons  on  equal 
terms  and  afford  equal  fadlltlea  to  all, 
and  wlibont  diacilmf nation  for  or  against 
any  one  of  such  connecting  Ifnea  and  upon 
Jnat  and  equitable  letms  (all  of  which 
add  defendant  Is  required  and  directed 
lo  at  once  proceed  to  do),  then  said  de- 
fendant Bbill  at  once  construct  and  provide 
neb  fadlltlea  aa  are  necessary  to  carry  out 
the  provislona  of  this  decree  and  the  several 
acta  of  Congress  creating  or  aiding  said  de- 
lesdaot company  or  Its  constituent  pans,  and  all 
iCtsanMndalory  and  Hupplemenlaf  tliereto.' 

It  was  further  adjudged  that  the  Western 
UpIoii  Telegraph  Company  "atouce  vacate  all 
the  ofBcea  of  said  railway  company  without  In- 
toferenca  or  damage  to  the  same,  and  without 
nmovlng.  until  the  furtherorder  of  this  court, 
BBf  property  Iherefmm  or  from  the  line  of  said 
tiflway  company  which  has  heretofore  been 
Jointly  used  by  the  two  companies,  or  the 
ownerahip  of  which  fa  In  dUpuie  or  is  so  con> 
aacKd  with  or  mixed  wilh  the  propertv  of  the 
allwaT  company  a*  to  make  it  difficult  of 
Identtllcation,  or  the  removal  of  which  will  in- 
IMV.S. 


terrupt  or  interfere  with  the  discbarge  of  lbs 
duties  of  the  defendant  railway  company,  ai 
herein  set  forth  and  enjoined;  this  decree, 
bowcTer,  not  to  he  coDStrued  as  preventing 
the  railroad  company  from  leasing  to  the  tele- 
graph company  "the  right  to  occupy  with  its 
wires,  Instruments,  batlerles,  and  operaton, 
upon  reasonable  and  proper  terms,  sny  of  Irs 
polet  along  the  right  of  way  and  space  In  thb 
depots  or  stations  of  the  aald  the  Union  Facifle 
Railway  Company  not  required  by  the  railway 
company  for  ine  transaction  of  Ita  business." 

■Sixty  days  after  the  entry  of  the  decree[  1 9 
wereglventomakesuchn  eoessary  arrangements, 
sdJuslmentB,  and  changes  asmlght  become  nec- 
essary by  reason  of  the  annulling  of  the  above 
agreements,  and  In  order  that  the  provision*  of 
the  decree  might  be  cairled  inlo  effect.  And 
the  right  was  reserved  to  the  telegraph  com- 
pany lo  apply  for  and  hare  itated  an  account 
between  the  defendants  In  respect  of  tba  value 
of  the  telegraph  property  along  the  line  of  the 
railway  company,  the  cost  of  maintenance  and 
profliB  of  the  telegraph  llnea,  the  amounts  con- 
tributed thereto  by  the  respective  defendants 
or  their  aadgoon  or  predeceason  in  title,  and 
all  maitera  ufecting  the  equities  of  the  defend- 
ants—the United  Stale*  to  hare  the  right  to  in- 
tervene on  such  accounting  for  the  protection 
of  Its  injlerexis  and  tbooe  of  the  public.  SO 
Fed.  Rep.  a. 

Upon  appeal  bythe  defendants  to  tbe  United 
Stale*  cln;ult  court  of  appeals  tbe  decree  of 
tbe  circuit  eourt  waa  reversed,  and  the 
cause  remanded  with  directions  to  enter  a 
modified  decree  adjudging,  among  other 
things,  that  tbe  agreement  of  October  1, 
1B6A,  was  a  lawful  and  binding  contract, 
and  continued  In  force  until  it  was  super- 
seded by  the  agreement  of  July  1,  1881:  tbat 
the  agreements  of  September  1,  1809,  and  De- 
cember 14,  1871.  were  beyond  tbe  powera  of 
the  Union  Pacific  Railroad  Company,  and 
must  be  annulled;  that  the  equities  arising  out 
of  the  two  last-named  agreements  were  ad- 
justed and  settled  by  tbe  parties  tnieresied 
when  they  made  tbe  contract  of  July  1.  1881; 
and,  thai  the  last-named  agreement  waa  valid 
and  binding  in  all  respect*,  except  that  tbe 
third  and  fourth  paragraphs  were  null  and 
void  to  the  extent,  and  only  to  the  eileni,  Uiat 
they  secured  or  granted,  or  were  intended  to 
secure  and  grant,  to  the  Western  Union  Tele- 
graph Company  any  exclusive  riglils,  privi- 
leges, or  advantages  whatsoever.  09  Fed.  Rep. 
818.  4  Inters.  Com.  Rep.  705. 

Before  eismlnlng  the  provisions  of  tbe 
agreements  that  were  annulled  by  tbe  decree 
of  the  drcult  court,  it  Is  necessary  to  ascertain 
the  nature  and  extent  of  the  ob11":ations  im- 
posed upon  tbe  Union  Pacific  Railroad  Com- 
Kny  and  theot her  constituent  companieaof  the 
lion  Pacific  RBilway*Company,ln  re9pect[20 
of  the  construction,  maintenance,  and  operation 
of  telegraph  llnea  along  the  routes  of  their  re- 
spective roads.  If  it  be  found  that  the  Union 
Pacific  Railway  Company,  in  the  exercise  of 
the  rights  and  powers  of  lis  constituent  com- 
panies, was  not,  prior  to  the  passage  of  the 
act  of  August  7,  1888,  under  any  legal  duly,  In 
addition  to  the  construction  of  a  railroad  on 
the  routes  prescribed,  to  maintain  or 
telegraph  linea  on  or  along  Its.  roadwi 


es  prescribed,  to  maintain  or  operate 
1  linea  on  or  along  Its.  roadwmi  tbe 
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gaMlton  nill  arise,  whether  It  was  compcieot 
for  OoDgms  lo  require  that  cnrnpnoy.  ibrnugb 
Its  own  officers  aod  emt>lo}>ees  eiclnsively ,  lo 
maiDtalD  or  operaia  telegraph  lines  od  or  over 
Its  roadways,  lo  be  used  for  railroad,  govern- 
mental,  coinmercial.  and  other  purpuees,  aad 
llaelf  aloDe  exercise  the  telegraph  francbitea 
conferred  by  the  acts  of  CongresB. 

The  DnioD  Paciflc  Railroad  Company  was 
created  by  the  aboTe  act  of  CoDf;reas  of  July 
1. 1862.  12  SUt.  at  L.  489,  chnp.  130.  Its  title 
lodicaled  that  the  subsidy  giaoled  was  to  aid 
In  Ibe  construction  of  both  a  railroad  and  a 
teleerapb  line  from  the  Missouri  river  lo  the 
Faclflc  oceaD,  and  to  secure  to  the  government 
the  use  of  the  same  for  postal,  military,  and 
Other  purpOEes. 

Proceeding  under  that  act,  the  company  be- 
gan in  1665  and  In  1868  compielcd  the  con- 
BtructioD  of  a  railroad  from  Omaba  to  Ogden. 
making  CDODectioo  at  the  Utter  place  with  tbe 
Central  Pacific  Railway,  extending  from  Og- 
deo  to  San  Francisco.  It  also  constructed,  on 
the  Dortb  side  of  its  right  of  way,  a  telegraph 
line  between  Omaha  and  Ogdeo. 

By  the  1st  aertion  of  the  above  act  of  July 
1,  1S63,  the  Union  Pacidc  Railroad  Company 
was  anthorJEed  and  empowered  "to  lay  oul,  lo- 
cate, construct,  fuinUb.  maintain,  and  enjoy  a 
conlinuous  railroad  and  telegraph"  .  from  a 
named  poiol  in  tbeihenierrltory  of  Nebraska  to 
the  western  boundary  of  Nevada  territory;  by 
thoSd  seclion.a  right  of  way  throDgb  tbe  public 
lands  was  given  "  for  tbe  consliuctioti  of  said 
nJlroad  and  telegraph  line;"  by  the  8d  sec- 
tion, a  grant  of  public  lands  was  made  "for  the 
purpose  of  aiding  in  tbe  construclioo  of  said 
railroad  and  telegraph  lioe;"by  the  4lh  section, 
21]  patents  for  lands  granted  were  to  be  "issued 
upon  the certiflcateoicommlasioDera  appointed 
by  the  President,  wben  it  appeared  that  forty 
consecutive  miles  of  the  "railroad and  telegraph 
line"  bad  been  completed  and  equipped  In  all 
reapecls  as  required,  aod  were  ready  for  the 
Kivice  coDtemptated  by  tbe  act;  bv  the  Stb 
■ectioD,  provision  was  made  for  iisulog  to  the 
company  bonds  of  tbe  United  Stales  that 
ihonld  constitute  a  fitsl  mortgage  on  the  whole 
line  of  "  the  railroad  and  telegraph,  together 
with  the  rolling  stock" — such  bonds  to  be  is- 
aued  when  the  commissioners  cerHfled  to  tbe 


to  be  made  "upon  coodttioo  that  said  com- 
pany shaU  pay  said  bonds  at  maturity  and 
sliaU  keep  said  railroad  and  telegraph  line  In 
repair  and  uae,  and  shall  at  all  times  traosmit 
inch  despatches  over  said  telegraph  line,"  etc.; 
bj  the  Ttb  Kctlon.  the  company  was  required, 
Within  one  year  after  tbe  passage  of  the  act,  lo 
file  it!  assent  to  Its  provisions,  and  complete 
■aid  "railroad  and  lele^ph"  from  the  point 
of  beginning  as  provided  to  the  western 
boundan'  of  Nevada  territory  before  the  fltat 
day  of  July,  1974;  and  by  tbe  Btb  section,  "the 
line  of  said  railroad  and  telegraph"  was  pre- 
scribed. 

The  &tb  lection  authorized  the  Leavenworlh, 
Pawnee.  &  Western  Railroad  Company  — 
which,'  prior  to  January  1,  1862,  bed  located 
11*  line  of  load  from  Lcavenworlb  to  Fort 


Riley — to  construct  a  railroad  and  telegraph 
line  from  the  Missouri  river,  at  the  mouth  of 
the  Eanras  river,  on  the  south  side  thereof,  sa 
as  lo  connect  with  the  Paciflc  Railroad  of  Mis- 
souri  at  the  aforesaid  point,  on  the  one  hun- 
dredth meridian  of  loogllude  weatof  Qreen- 
wich,  upon  "the  same  terms  and  conditions  in 
all  respects  "  as  were  provided  in  the  act  for 
tbe  construction  of  the  railroad  and  telegraph 
line  first  mentioned,  and  to  meet  and  connect 
with  the  same  at  tbe  meridian  of  loogliude 
named.  The  same  section  authorized  tha 
Central  Pacific  Railroad  CompaDj,  a  Calt- 
torala  corporation,  to  construct  "  a  railroad 
sod  telegraph  line  "  from  the  Paciflc  coast,  at 
or  near  San  Francisco  or  tbe  navigable  watera 
of  the  Bacramento  river,  lo  the  eastern  bound- 
ary of  that  state,  "  upon  the  same*terms  [23 
and  conditions,  In  all  respects,  as  ire  contained 
in  this  act  tor  the  conBtruction  of  said  railroad 
and  telegraph  line  first  mcntinned,  aad  to 
meet  aod  connect  with  the  Sret  mentioned 
railroad  aod  telegraph  line  on  tbe  eastern 
boundary  of  Calirornia." 

The  lOtb  section  authorized  tbe  Eaosos  and 
Callforoia  companies,  or  either  of  them,  after 
completing  their  roads,  lo  unite  upou  equal 
terms  with  the  Qrst  named  company  in  con- 
atructlog  so  much  of  said  "  railroad  and  tele- 
graph line  and  branch  railroads  and  telegraph 
lines"  in  tbe  act  mentlooed,  through  tbe  terri- 
tories from  the  state  of  California  to  the  Hil- 
Bourl  river,  as  shall  then  remain  lo  be  con- 
structed, on  tbe  same  terms  and  conditions  u 
provided  in  relation  to  the  said  Union  Paciflc 
Railroad  Company.  And  the  Hannibal  &  SU 
Joseph  Railroad,  the  Pacific  Railroad  Com- 
pany of  Missouri,  and  the  first  named  com- 
pany, or  either  of  them,ou  filing  their  assent 
to  the  act,  were  authorized  to  unite  upon  equal 
terms,  with  the  said  Kansas  company,  in  con- 
Btiucting  said  railroad  and  telegraph  to  said 
meridian  of  longitude,  with  the  consent  of  tho 
slate  of  Kansas;  "  and  In  case  said  firat-named 
company  shall  complete  its  line  lo  the  eastern 
boundary  of  California  before  It  is  completed 
across  said  state  by  the  Central  Pacific  Rail- 
road Company  of  California,  said  flrst-named 
company  la  herebjr  authorized  to  continue  in 
constructing  the  same  through  California, 
with  tbe  consentof  said  state,  upon  tlie  terms 
mentioned  In  this  act,  until  said  roadi  ahall 
meet  end   connect,  and  tbe  whole  Hue  of  lald 


fornia,  after  completing  lis  road  acroM  asld 
state.  Is  authoilzed  to  continue  the  construc- 
tion of  said  railroad  and  telegraph  through  the 
territories  of  the  United  States  to  the  Ulsaourl 
river,  Including  tbe  branch  roads  ipeclfled  In 
this  act,  upon  the  routes  hereinbefore  and  here- 
inafter Indicated,  on  the  terms  and  condition! 
Erovided  in  this  act  in  relation  to  the  aald 
'nioD  Pacific  Railroad  Company,  until  aald 
roads  sb&ll  meet  and  connect,  and  the  whole 
line  of  said  railroad  ind  branchea  and  tele- 
graph Is  completed." 

Ry  the  nth  section  it  was  provided, In  respect 
of  bonds  'issued  in  sld  of  the  const  ruction  [2  3 
of  tbe  most  mouniaioous  aod  difflcutl  parta  of 
the  road,  that  "no  more  than  fifty  thousand  of 
said  bonds  shall  be  Issued  under  this  act  to  ild 
Id  coDitructlng  the  main  Uoe  of  aaid  railroad 
—  .U.8. 
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nd  telegnpb;"  by  tbe  ISlh  tectloD,  that  "tbe 
wbole  line  of  uld  railroad  aod  branches  and 
leleiiraph  ahall  be  operated  and  used  for  all 
purpose*  of  connnuDicatloii.  trRvel,  and  (raiiB- 
pottatloD,  ao  f ar  as  tbe  public  and  government 
are  coDcerned,  aa  one  coDoecled,  conlinuous 
lioe:"  and  by  the  14tb  aectloii,  that  tbe  Union 
Pacific  Railroad  Company  abontd  construct  a 
■iDgle  line  of  railroad  and  lelegraph  from  tbe 
ifeatem  boundary  of  Iowa,  at  a  point  to  be 
desl^eied  by  the  Preddent,  ao  as  to  form  a 
connection  with  that  company's  line  on  tbe 
■aid  one  hundredth  meridian  of  longitude, 
upon  tbe  Bame  terms  and  conditions  pre- 
scribed "for  tbe  construction  of  said  railroad 
and  lelegrapb  first  mentioned;"  and  wbenever 
a  railroad  was  conslrucled  Ibrougb  Minnesota 
or  Iowa  to  Sioux  City,  Iben  tbe  above  com- 
pany sbould  conolruct  a  railroad  and  telegraph 
line  from  Sioux  City  to  connect  with  tbe  Union 
Faclflc  Railroad. 

Tbe  16th  section  declared  that  any  company 
then  or  tbereafter  incorporated  should  biive 
the  riebt  to  connect  Its  road  nitb  the  road  and 
branches  provided  by  the  act,  at  such  places 
and  upon  such  lenns  as  the  President  miitht 

frescribe.  But  by  an  act  of  Congress,  pansed 
one  SO,  1874  (18  Stat,  at  L.  Ill,  chap.  881), 
the  folloning  addition  was  ii'adc  to  tbis  sec- 
tion of  tbe  act  of  July  1,  1862  (13  Blat.  at  L. 
488.  490,  chap.  120):  "And  any  officer  or  agent 
of  (he  companies  authorized  to  construct  the 
■foresaid  roads,  or  of  any  company  engaged 
ht  operating  either  of  said  roads,  who  shall  re- 
fuse to  operate  and  use  (he  road  or  telegraph 
under  his  control,  or  which  be  is  engaged  In 
operating  for  all  purposes  of  communicatloD, 
tnvel,  end  trans  portal  ion,  so  fat  as  the  public 
and  tbe  govfrnment  are  concerned,  as  one  con- 
tinuous line,  or  shall  refuse,  In  such  operation 
Uid  use,  to  afford  and  secure  to  each  of  said 
roads  equal  adTantages  and  facilities  as  to 
latea,  time,  or  traaaportailnn,  without  any  dia- 
cilmlnatloD  of  any  kind  in  favor  of,  or  advetae 
to,  tbe  toad  or  bosiness  of  any  or  either  of  said 
companies,  shall  be  deemed  gntlly  of  a  mbde- 
24jmeanor, and, upon  conviction  thereof, "shall 
be  lined  fn  any  sum  not  exceeding  11,001),  and 
may  be  imprisoned  not  less  than  six  months; 
,  .  .  and  it  ia  hereby  provided  that  for  nil  tbe 
potposcs  of  said  act,  and  of  tbe  acts  amendatory 
thereof,  the  railway  of  the  Denver  Pacific 


The  IStb  aection  of  the  act  of  1862  furiber 
provided  that  all  of  tbe  railroad  companies 
mentioned  in  the  act,  or  any  two  or  more  of 
them,  might  form  themselves  Into  one  con- 
ntldated  company,  tbe  latter  company  to  pro- 
ceed tbereafter  "to  construct  said  railroad  and 
Isanchea  and  teleRraph  line  npon  tbe  term* 
and  condlllona  provided  In  this  act" 

Tbe  ITtb  aection  provided  that  In  case  said 
company  or  companies  failed  to  comply  with 
Iba  terms  and  condlttona  of  the  act  "br  not 
completing  the  said  road  and  telegrapn  and 
tnnctaea  wlibin  a  reasonable  time,  or  by  not 
keeping  tbe  same  in  repair  and  use,  but  shall 
pflimlt  the  aame,  for  an  unreasonable  time,  lo 
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remain  unfloUhed,  or  out  of  repair,  and  unlit 
for  use.  Congress  may  pass  any  act  to  loaura 
the  speedy  completion  of  uld  road  and 
branches,  or  put  tbe  same  In  repair  and  nee, 
and  may  direct  the  Income  ol  said  railroad  and 
telegraph  line  to  be  thereafter  devoted  to  the 
use  of  tbe  United  Stales,  to  repay  all  auch  ex- 
penditures caused  by  the  defuult  and  neglect 
of  sucb  compnny  or  compaoies." 

Tbe  18tb  section  provided  that  whenever  It 
appeared  that  "tbe  net  earnings  of  the  entire 
rOHd  and  telegraph,"  Including  the  amount  al- 
lowed for  services  rendered  for  the  United 
Stales,  after  deducting  all  expenditures,  includ- 
ing repairs,  and  tbe  fumisbing.  running,  and 
managing  of  said  roari,  shall  exceed  ten  per 
centum  upon  Its  cost,  exclusive  of  the  five  per 
ceotum  to  the  United  Sutes,  Congress  could 
reduce  tbe  rales  of  fare  thereon,  if  unreason- 
able in  amount,  and  fix  and  establish  the'same 
by  law.  And  "tbe  better  to  accompliab  the 
object  of  tbis  act.  namely,  to  promote  the  pub- 
lic interest  and  welfare  oy  ihe  construction  of 
said  railroad  and  'telegraph  llnc.and  kecp-l2S 
Ing  the  same  In  working  order,  and  to  secure  to 
the  government  atall  times  (but  particularly  in 
time  of  war)  tbe  use  and  benefits  of  the  same 
for  postal,  military,  and  other  purposes,  Con- 
in'ess  may,  at  any  time,  having  due  regard  for 
tbe  rights  of  said  companies  named  herein, 
add  to,  alter,  amend,  or  repeal  this  act." 

The  act  of  July  1,  1863,  was  amended,  in 
various  parilculars,  by  the  act  of  July  2,  1864, 
chap.  2ie.  18  Stat,  at  L.  300.  By  tbe  lOlh 
section  of  ibe  latter  act  tbe  former  waa  so 
amended  that  the  Union  Pacific  Railroad  Com- 
pany, Ihe  Central  Pacific  Railroad  Company, 
and  other  companies  authorised  to  parlldpais 
In  Ihe  construction  of  tbe  proposM  lines  of 
road,  could  "Issue  their  first-mortgage  bonds 
on  their  respective  railroad  and  telegraph  linea 
to  an  amount  not  exceeding  tbe  amount  of  the 
bonds  of  the  United  States,"  and  "tbe  lien  of 
the  United  States  shall  be  subordinate  to  Ihat 
of  the  bonds  of  any  or  either  of  said  com- 
panies, hereby  authorized  to  be  issned  on  their 
respective  roads,  property,  and  equipments," 
eiceot  as  to  those  provisions  of  tbe  act  of  1862, 
relating  to  Ihe  Iransmlaslon  of  despatches,  and 
Ibe  transponatioD  of  malls,  troopa.  munlliona 
of  war.supplles,  and  public  alorea  of  the  Unlied 
Slates. 

Section  10  of  the  aame  act  waa  in  these 
words:  "That  the  several  companies  author- 
ized lo  construct  tbe  aforesaid  roads  are  here- 
by required  lo  operate  and  use  aald  roada  and 
telegraph  for  all  purposes  of  communication, 
travel,  and  transportation,  ao  far  aa  tbe  publlo 
and  the  government  ore  concerned,  aa  one  con- 
tinuous line;  and,  in  such  operation  and  use, 
to  afford  and  secure  to  each  equal  advantagea 
and  fecillilea  as  to  rates,  time,  and  transporta- 
tion, wiiboul  any  discHmination  of  any  kind 
in  favorof  tbe  road  or  buslnessof  any  oreiiher 
of  aald  companies,  or  adverse  to  tbe  road  or 
business  of  any  or  either  of  tbe  others,  and  It 
shall  not  be  lawful  for  the  proprietors  of  any 
lloe  of  telegraph,  authorized  by  ibis  act,  or  tbe 
act  amended  by  tbis  act,  to  refuse  or  fall  to 
convey  for  all  persons  requiring  tbe  traosmia- 
sion  of  newsand  messages  of  like  character,  on 
pain  of  forfeiting  to  the  pcraon  injured,  tor 
each  offense,  the  som  of  |100  and  aucb  etber 
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damftgHW  he  may  bBveiuffered  oDaccounlot 
26]uid  refusal  orfa]lure,io*be  sued  for  *Ddra- 
coTcred  !□  any  court  ot  tha  Unfled  9Utei,  or 
of  any  iilate  or  tenlloiY  of  compeletiL  jurlidic- 
Uon.'' 

TbelSlh  section  provided  that  my  two  or 
more  of  tbe  compaoW  authorized  to  parlicl- 
paU  in  tbe  beneflls  of  tbat  act  tnigbl  at  any 
time  unite  and  consolidate  upon  inch  terms 
and  condition!  aa  were  not  IncompBtihle  nith 
auctaact  or  tbe  lawi  of  Uie  state  or  ilalca  in 
wblcb  tbe  roads  of  such  companfea  were,  and 
•ucb  consolidated  company  abouid  be  entitled 
to  receive  from  the  government  all  Lbe  gnnls. 
beoeOls,  and  immunltlEa  that  tbe  reapective 
con  I'll  tuent  com  panlw  were  entitled  to,  aubject. 
to  all  the  restrictions  Imposed  upon  them. 

By  the  2Sd  section  ft  was  declared  that 
"Con^mi  may,  at  any  time,  alter,  amend, 
or  repeal  tblsact." 

In  our  Judgment,  It  la  not  difficult  to  ascer- 
tain the  Intention  of  Con^reai  In  paasing  tbe 
acta  of  Jnlr  I,  1862,  and  tbe  amendatory  act 
of  July  e,  1864.  cbap.  916.  Tbe  supreme  ob- 
ject to  be  attained  was  the  maintenance  and 
operation  of  both  a  railroad  and  telegrapb  line 
from  tbe  MImouiI  river  to  tbe  Pai^Bc  ocea 
■od  govemmentai  aid  was  extended  In  order  . 
accomplish  a  result  ao  Important  to  tbe  wbole 
country. 

The  authority  given  to  the  Union  Pacific 
BallrnBdCompany  tolay  out,  locate,  conitnict, 
famiah,  maintain,  and  enjoy  a  continuous  rail- 
road and  Megraph  line  on  that  route,  g  1;  lbe 
Sant  of  public  lands  far  tht  purpoie  of  aiding 
the  constmctlOQ  of  aaid  railroad  and  ttU- 
arapA  line,  g  S;  tbe  direction  that  palenta  for 
lands  granted  should  be  Issued  aa  each  forty 
consecutive  miles  of  such  railroad  and  t«^«prafA 
lint  appeared,  upon  tbe  certlBcate  of  the  com- 
mlaslonen,  appointed  by  lbe  President  to 
have  been  completed  and  eguipptd  in  all  re* 
ipects  as  required,  g  4;  tbe  making  tbe  bonds 
of  the  United  States  a  first  morrnge  on  tbe 
whole  line  of  tbe  railroad  and  t^graph,  g  0; 
Uie  explicit  declaration  that  the  granta  of  pub- 
lic lands  were  made  upon  thttni^tion,  among 
others,  that  tht  wmpanf  should  keep  said  rsIT 
road  and  ttUgrajA  lint  In  repair  and  vte.  and 
at  all  times  transmit  despatcbes  over  said  UU- 
graph  tint,  g  6;  tbe  requirement  that  tbe  com- 
pany should  complete  said  railroad  and  Mt- 
graph  on  the  route  pre8crit>ed  and  within  a 
named  time,  g  7;  the  reservation  that  Congress 
STJmay  at  any 'lime,  having  due  regard  to  the 
rights  of  tbe  companies  named,  add  to,  alter, 
amend,  or  repeal  tlie  act  in  order  that  It  may 
lietler  accomplish  tbe  object  ot  tbe  govern- 
ment, namely,  "to  promote  lbe  public  interest 
and  welfare  by  tbe  construction  or'  said  rail- 
road and  UUgraph  line,  and  keep  the  same  In 
working  order,  and  to  secure  to  the  govern 
ment  at  all  times  <bat  particularly  In  time  of 
war)  "the  use  and  beneflta  of  tlie  same  for 
poiial,  military,  and  other  purposes,"  %  18.— 
these  and  other  provisions  are  wholly  incon- 
aislent  with  the  idea  that  the  Union  Paciflc 
Railroad  Company  could  have  fulfilled  Us  obll- 

Eitlons  to  tbe  government  by  simply  coostruct- 
g  a  rkilroad,  wilbout  making  any  provision 
woateverfor  tbe  construction,  maintenance,  or 
operation  of  a  telegraph  line,  thereby  leaving 


all  communication  by  telegrapb,  along  Ita 
route,  to  the  absolute  control  of  pnvaie  corpo 
rations  deriving  no  corporate  authority  from 
tbe  national  government,  and  whose  opemtlona 
would  not  ordinarily  be  aubjecled  to  national 
supervision. 

The  same  obaervatloni  are  sppllcaU«  to  the 
Leavenworth,  Pawnee,  ft  Qreat  Western  Rail- 
road Company — afterwarda,  and  successively, 
aa  has  been  stated,  tbe  Union  Padflo  Railway 
Company,  Esaieni  Dlvbion,  and  tb«  Eanats 
Pacific  Railw^  Company.  That  corpormilon 
was  autfaorlEedto  construct,  not  simply  a  rail- 
road, but  a  nWtaad  and  ttUgraph  line,  between 
certain  polnta,  upon  tbe  same  term*  and  ectt^- 
tiont  as  were  prescribed  la  lbe  set  tor  tbe  con- 
struction of  a  railroad  and  tetegraph  iitu  by  the 
Union  Pacific  Bali  road  Company. 

Thepurpoaeof  Congreaa,  a*  indicated  IB  tbe 
act  of  1863.  to  provide  for  the  construction  ot 
telegraph  lines  t»y  the  companies  named  In  II, 
in  connection  with  their  icspectlve  railroads, 
waa  nncbanged  at  tbe  time  ot  lbe  passage  of 
the  amendatory  act  ot  July  2,  1864,  chap.  916. 
Tbe  latter  act,  as  we  have  seen,  gave  suthority 
to  the  companies  autboriied  to  participate  In 
the  construction  of  the  roads  that  were  to  con- 
nect the  MUrouri  river  with  the  Paciflc  oc«an 
to  place  a  tirat  morigage  on  tfaelr  reapecdve 
railroads  and  tdegraph  line*,  and  made  tbe 
mortgage  held  by  tbe  United  Sutea  subordi- 
nate to  It  S  10.  It  did  mora.  It  required 
those  companies  to  operate  sad  tUB  tbeir  roads 
and  tdtgrapK  tor  all  purpose*  ot  communica- 
tion, 'travel,  and  transportation,  ao  far  aB[!fiS 
the  public  and  government  ara  conoemed,  "aa 
one  connected,  continuous  line,"  and  without 
dlscrimloatlon  against  either  road— a  require- 
ment that  would  nol  have  been  made  If  Con- 
gress bad  not  intended  that  each  company  re- 
celviog  dd  from  tbe  government  sbould  ftaelf 
maintain  and  operate  or  control,  or  sboald 
provide  for  the  mBintenaDce.  on  Its  own  route 
and  under  its  own  control,  of  a  telegraph  Una 
for  the  accommodation  of  both  the  goTemmeot 
and  tbe  general  public. 

What  we  have  said  aa  to  the  obJecU  that 
Congress  intended  to  accomplish  by  aldiog  th^ 
construction  ot  a  railroad  and  lelegn^b  Hoe 
from  tbe  Hlasourt  river  to  the  PactQc  ocean  Is 
baaed  upon  sections  one  to  eighteen,  inclnstve, 
of  the  act  of  July  1,  18S2.  and  upon  the  provi- 
sions of  the  amendatory  acts  of  July  8,  1864, 
chap.  216,  and  June  20,  1H74.  18  Stat,  at  L. 
Ill,  chap.  831.  If  we  look  alone  to  those  sec- 
tioos  anu  provisions,  (he  conclusion  moat  be 
that  auy  company  named  in  lbe  act  of  IStS, 


.._    .        officers  and  employees,  to  conslnicl, 
maintain,  and  operate  botb  a  railroad  and  tele- 
graph Hue,  and  could  not  assign  or  transfer  to 
any  other  corporation  Its  fnochiaea  In  that  re- 
gard. 
But  there  laa  aectlonin  tbeactof  lB6Saliow- 
g  tbat,  for  tbe  benefit  of  certain  lelmapb 
mpaniea  that  had   already  expended  latg« 
._ms  In  tbe  construction  of  telegraph  lines, 
CouftreM  waa  willing,  In  a  named  contingency, 
to  relieve  the  rallroaB  companies  receiving  gov- 
ernmental aid,  from,  at  least,  any  preaent  ob- 
ligation to  construct  telegrapb  lines  on  tbelc 

leou.s. 
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nqiMtlTC  riehU  of  wtj.  Tbal  coDtlogeDcr 
li  Ittdicated  m  tbe  10th  Mclioa  of  tbe  act  of 
1862,  wbfcb  prorldes: 

"  Tbat  the  KTcral  rallroBd  companies  herein 
named  are  authoHied  to  enter  toto  an  arraDee- 
inent  with  tbe  Pacific  Telegraph  Compan;,  the 
Orerland  Telrgraph  Companr,  and  the  Cali- 
fornia State  Telegraph  Company,  ao  tbat  Ihe 
present  line  of  telegraph  betneen  the  Missouri 
liver  and  Ban  Francisco  ma;  be  moveii  upoa 
or  along  tbe  line  of  aaid  railroad  and  branches 
aa  fast  ai  tald  roads  and  branches  are  bullti 
nndir  aaid  arrangement  be  entered  into,  and  tbe 
39]  Irinsfer  of  said  'telegraph  lice  be  made 
Id  Bccordaitce  Iherawltb  to  the  line  of  said  rail- 
road and  branches,  aucb  transfer  ahall,  for  al) 
Rurposea  of  this  act,  be  beld  and  cooaldered  a 
iltilment  on  the  part  oC  said  rsllroad  com- 
panlea  of  the  proTlsions  of  Ehla  act  in  regard  to 
tbe  coDsiruciioo  of  said  line  of  telegtapb. 
Aod  In  case  of  dlaagreeDnenl  aald  telegraph 
companies  are  nathorized  to  remove  their  line 
of  telegraph  along  and  upon  tbe  line  of  rail- 
road bereio  contemplated,  nitbouf  prejudice  tc 
the  rights  ol  said  railroad  companies  named 
berelo." 

A  slmllBT  provisioD  relating  to  tbe  TJiiioD 
Pacific  Ilailroad  Oimpanf  and  the  United 
Stales  Telecrspb  Company  and  Ita  associates 
was  embodied  In  tbe  4tb  seclloo  of  the  act 
of  Congress,  commonly  kaonn  as  the  Idaho 
act  of  Julv  3,  18H  chap.  220  (18  Slat,  a  :.. 
873),  entitled  "An  Act  for  Increased  Facilities 
of  Telegraph  Communication  between  the  At- 
lantic aod  Pacific  Slates  and  tbe  Territory  of 
Idaho."     IB  Stat,  at  L.  ST8,  chap.  230- 

By  the  latter  set  the  United  States  Telegraph 
CompaDj  and  their  associates  were  aulborized 
to  erect  a  line  or  lines  of  magnetic  telegraph 
between  tbe  Missouri  river  ana  San  FraDcisco 
on  such  mutes  aa  they  might  aelect,  to  connect 
with  lis  llnea  then  constructed  and  being  con- 
Mructed  through  tbe  aiaies  of  the  UdIod.  It 
waa  ^ven  the  usa  of  such  nooccupled  land  of 
the  tJaited  State*  as  waa  necessary  for  right  of 
way  and  mmerials,  and  for  Ihe  establishing 
of  atatlona  along  said  line  for  repairs,  nnt  ex- 
ceeding' at  any  atatioa  one  qusrter-section  of 
land,  and  such  ststtons  not  1o  exceed  one  In 
flfieen  mtlea  on  tbe  average  of  the  whole  line, 
unless  aald  lands  should  be  required  by  the 
gOTerament  of  the  United  States  for  railroad 
or  other  purposes,  g  1.  Under  the  direction 
of  the  President  of  the  United  folates  It  was  au- 
thorized to  erect  a  telegrsph  line  from  Fort 
Hall  to  Ponlaod,  Oregon,  and  from  Fort  Hall 
to  Bannock  and  Vitginia  City,  in  tbe  territory 
of  Idaho,  with  tbe  same  privileges  as  to  tbe 
right  of  waj,  and  so  forth,  as  provided  in  ibe 
lat  aectlon;  the  United  States  to  have  prioril; 
in  tbe  use  of  aald  lines  of  telegraph  to  Orei;on 
nod  Idabo.  $  2.  It  waa  autboriied  to  send 
and  receive  deepstcbes,  on  payment  of  the  reg- 
ular cbargea  for  transmission, over  any  line  then 
30]  or  thereafter  to  be  constructed  by  tbe  *au- 
thontj  or  atdol  Congress,  to  connect  wllh  any 
line  or  lines  authorlied  or  erected  by  the  Russian 
or  EuKlIah  goTeromenta,  and  all  deapatcbes  re- 
ceived by  Ita  line  or  lineawere  to  be  trsntmilted 
Id  the  onlvof  tbelr  reception,  and  tbe  answers 
dellrend  to  tbe  United  Stales  Telegraph  Com- 
pany for  tnnamladon  over  their  lines  to  tbe 
nlBce  whenoa  tba  original  message  traa  tent, 
IN  D.  8.  U.  8..  Book  40.  1 


whenever  a 

3.      By  I  --       -  . 

The  several  rsllroad  companies  sulhnrlzed 
by  tbe  act  oC  Congress  of  July  1.  1B63.  arc  ai^ 
thorir.ed  to  enter  into  arrangements  wiib  the 
United  Btstea  Telerraph  Company  so  that  tbe 
line  of  teleiirsph  between  the  Missouri  river 
and  Ban  Francisco  mav  be  made  upon  and 
along  tbe  Hoe  of  said  railroad  and  brsnches  aa 
fast  as  said  roads  and  branches  are  built,  and 
if  ssirl  arrangements  be  entered  into  and  tbe 
Irsnsfer  of  said  telegraph  line  be  made  in  ac- 
cordance tberewilb  to  the  lioeof  said  railroad! 
and  branches,  such  transfer  shall,  for  all  pur> 
poses  of  tbe  act  referred  to,  be  held  and  con* 
aidered  a  fulfilment  on  tbe  part  of  said  rail- 
road companies  of  the  provision  of  tbe  act  la 
regard  to  the  construction  of  a  lelegrapb  liaei 
and,  in  case  of  disagreement,  said  telegraph 
company  are  authoriEed  to  remove  their  tine  ot 
lelegraph  along  and  upon  Ihe  line  ot  railroad 
therein  contemptnled,  without  prejudice  to  the 
rights  of  said  railroad  companies. 

Iteferriog  to  tbe  19th  section  of  the  act  ot 
1862,  ifr.  Juilice  Miller,  Is  WeiCtm  V.  Teltg. 
Co.  V,  Union  P.  E.  Co.  8  Fed,  Hep.  721,  72-). 
1  McCrary.  581,  088.  said:  "Tbe  tbtce  tele- 
grspb  companies  here  spoken  of,  together  con- 
stituted, at  the  time  Ibis  stalule  waa  passed,  a 
continuous  line  ot  telegraph  from  the  Missouri 
river  to  Ban  Francisco;  and  it  was  obvious 
tbat  the  building  of  another  line  parallel  to 
that,  and  not  far  distant  from  it,  would  have 
a  very  Injurious  effect  upon  tbe  value  of  lh> 
property  of  those  telegraph  companies:  and  It 
waa  to  protect  those  companies  and  to  prevent 
Ibe  Injury  wbicb  would  follow  from  the  con- 
struction of  another  line  between  the  same 
points,  over  an  uninhabited  region  ot  country, 
tbat  Congress  provided  tbat.  by  an  arrsnso- 
ment  witb  tbe  rsilioad  company,  if  those  com* 
paniesshould  remove  tbeir*wites  along  lbe[31 
line  of  tbat  road  so  they  could  be  used  t)oih  for 
railroad  purpoaes  and  tbe  use  of  the  general 
public,  then  Ihe  obligation  of  the  rsllrouil  com- 
pany, under  Ibe  act  of  Congrefs,  to  build  ao- 
otlier  line,  should  no  longer  exist." 

In  reference  to  the  4th  section  ot  the  Idaho 
act,  Ihe  same  eminent  Justice  said;  "It  docs 
not  admit,  In  my  opinion,  of  any  renxonuble 
doubt  that  If  tbe  UDitedStnlfsTeli-grapl]  Com- 
pany mentioned  In  that  statute,  orimy  compunj 
which  bad  tbe  same  rights  and  Butuoriiius  on 
tbat  subject  that  that  coinpany  bad,  entered 
Into  an  agreement  with  the  Pacific  Railroad 
Company,  or  snj  of  Its  branches  built  under 
the  authority  of  tbe  ori^nnl  act  of  1^02.  wliicb 
secures  the  proper  construction  and  operation 
line  of  telegraph  along  Its  road  for  the 


1863,  to  construct  and  operate  such  a  lelegraph 
line.  It  was  maDirestly  the  design  of  ibis  act 
of  1864  to  enable  the  Cn lied  Suies  Teleersph 
Company  to  become  substituted,  by  a  proper 
arrangeineot  wllh  tbe  Pa'iific  Railroad  Com- 
pany and  its  branches,  to  tbe  right  to  build  a 
telegraph  line  along  tbe  track  and  right  of 
way  of  tboae  railroad  companies,  and  thereby 
to  relieve  those  companies  from  tbe  obligalioa 
to  build  and  operate  aucb  «  line."  8  Fed. 
Hep.  727. 
We  concur  la  these  obsetraUoas  u  to  th* 
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■cope  BDd  effect  of  Ibe  19tb  kcIIod  of  the 
■cl  of  1862,  aod  of  the  like  tectioD  in  tbe 
Idabo  acl  of  Jul;  e,  1604,  cbap.  220.  Bui  it 
must  be  observed  that  Ibe  transfer  to  the  road- 
way of  the  Union  Pacific  Railroad  of  the  line* 
of  ibe  telegraph  companies,  or  either  of  tbem, 
named  In  tbe  IMh  aection  of  tbe  act  of 
1B6S,  wai  not  In  pursuance  of  any  "arraoKe- 
menl"  made  with  thoee  companies.  On  the 
aentTftrr.  as  staled  bj  counsel,  the  lines  con- 
■I  rue  lea  by  telegraph  companies  betneco 
Omaha  and  Ogden,  and  operated  by  the  West- 
ern Union  Telegrapb  Company  prior  lo  the 
actual  completion  ot  tbe  railroad  betneen  those 
points,  nere  transferred  lo  the  south  side  of 
the  railroad  as  the  work  of  railroad  con  si  rue- 
tjon  proceeded,  wlltiout  any  arrangement  nbat- 
eTer  nitb  (he  railroad  company.  This  was 
done  under  thai  clanse  In  the  19th  section  of 
82]  Ibe  act  of  '1863,  providing  that  "in  case 
of  disagreement  said  telegraph  companies  are 
■ulbonzed  to  remove  their  line  ot  telegrapb 
kloDK  and  upoD  the  line  of  railroad  herein  con- 
templated without  prejudice  lo  tbe  riicbta  of 
■aid  railroad  companie*  named  herein." 

Id  reference  to  tbe  telegraph  line  from  Kan- 
■aa  City  tia  LawreDceandBosaville  to  Denver, 
tbe  cla^m  is  that  a  part  of  it  was  constructed 
under  some  arraugemeot  between  tbe  railroad 
company  and  Samuel  Hsllelt,  contractor;  that 
the  balapce  was  constructed  under!  he  contract 
of  October!.  1866,  between  the  Western  Union 
Telegrapb  Company  and  the  Kansas  Paddc 
Railroad  Company,  the  latter  contracllni;  by 
Uie  name  It  tbeD  used  ol  the  Union  Pacific 
Ballwaj  Compaoy,  Eastern  DItIsioq;  and  that 
after  that  dale  and  until  18S0  the  line  of  tele- 
graph eiiending  from  Eansaa  City  lo  Denver 
was  opeAted  under  tbe  contract  of  October  1, 
I860.  It  is  further  claimed  that  the  telegrapb 
line  BO  constructed  was  accepted  by  tbe  gov- 
eroment  as  a  substitute  for  tbe  line  which  tbe 
charter  of  tbe  railroad  company  required  It  to 
construct,  maintnin,  and  operate. 

If  it  were  true  that  tbe  telegraph  line  on  the 
Eacsss  Pacific  branch  was  constructed  on  tbe 
roadvcsyoflberailroad  company  under  such  an 
"arrangement"  with  the  railroad  company  as 
was  contemplated  or  permitted  by  tbe  4th 
section  of  the  Idaho  act,  and  that  tbe  govern- 
ment, by  not  declaring  to  tbe  contrary.  Is  to  be 
deemed  lo  have  accepted  the  construction  by 
the  telf^aph  companies  of  a. line  on  tbe  aoutn 
dde  of  Ibe  right  of  way  of  tbe  Union  Pacific 
Railroad  as  equivalent  to  an  "arrangement" 
allovred  by  the  16th  section  ot  the  act  of  1862, 
ibe  question  would  remain,  whether  such  ar- 
rBDgenicnts,  even  If  legal  in  all  respects  when 
made,  so  tied  tbe  hands  of  (be  government  that 
it  could  not,  at  a  subsequent  date.  In  eieculion 
of  tbe  purposes  of  Congress,  require  the  rail- 
road company,  br  Ita  own  officers  and  em- 
ployees eiclusively,  to  maintain  or  operate 
telegraph  lines  for  railroad,  governmeoial,  end 
commercial  purposes  on  and  over  lis  roads, 
tor  the  construction  of  which  the  aid  of  thtf 
trolled  Slates  was  accepted. 

We  have  seen  that  tbe  object  of  giving  gOT- 
ernmental  aid  to  the  corporaiions  named  in  the 
33]  act  of  1863  was  lo  ^promote  tbe  public  in- 
terest and  welfare  by  the  coustructlon  and  oper- 
ation of  a  railroad  and  telegraph  line,  lo  tbe  use 
and  IwneQl  of  which  tbe  goverameat  ahould  be 


entitled  at  all  time*,  parttculartj  In  tiine  of  war, 
for  postal,  military,  aod  other  purpoaeaj  and 
that  "tbe  better  to  aceompUab'  tbat  object 
Congress  reserved  tbe  power,  capable  ot  being 
exercised  at  any  time,  of  adding  b>,  allttring, 
amending,  or  repealing  such  act,  having  '*dua 
regard  to  the  rights"  of  the  companiea  named 
In  It;  and  that  by  the  act  of  1864.  chap.  910. 
tbe  several  companies  authorized  to  construct 
the  roads  named  weie  required  to  operate  and 
use  their  roads  and  telegraph  for  all  pnrposes 
of  commuDJcatioD,  travel,  and  tranaportatloit 
a*  one  connected,  continuous  line,  aflordiog 
equal  advantages  and  facilities  as  to  rate*, 
time,  and  transportation,  without  dlscrimioa- 
tion  against  other  companies,  or  agaioat  per- 
sons requiring  the  transmlssioa  of  newa  and 
messages. 

No  eiprete  limitation  Is  imposed  upon  the 
ciercise  of  the  power  eo  reserved,  except  that 
the  act  of  1602  required  that  due  regard  be  had 
lo  the  rights  ot  the  railroad  companiea  that  ac- 
cepted its  provisions.  But,  looking  at  the  en- 
tire act.  It  is  clear  that  there  was  no  purpose  to 
Interfere  with  the  authority  of  CoDgreaa  to  en- 
act such  laws,  by  way  ot  addition  to  or  alter- 
atiou  of  existing  legislation,  ■•  were  neceaaary 
or  conducive  lo  the  attainment  ot  the  public 
objects  sought  to  be  attained.  Indeed,  tb« 
words  Id  tbe  act  of  1863,  "due  regard  for  tha 
rights  ot  aaid  companies  named  therein,"  ntg- 
gest  only  such  restrictions  as  the  law,  without 
such  words,  would  imply. 

It  would  not  be  competent  for  Congresa,  nn- 
der  the  guise  of  altering  and  amending  tbe  act 
In  question,  to  impose  upon  the  railroad  com- 
pany duties  wholly  foreign  lo  tbe  objects  for 
which  It  was  created  or  tor  which  Koreni* 
mental  aid  was  given.  Neither  could  It,  by 
such  alteration  or  amendment,  destroy  righta 
actually  vested,  nor  disturb  tranaactlonj  tnllr 
coDsummaled.  We  may  here  not  inappropri- 
ately repeat  what  was  said  la  Union  P.  S. 
Co.  V.  United  Stale*  {"Sinkiiig  Fund  Cate^ 
99  U.  8.  700,  716-730  [3G:  4B6,  601,  0031,  OiM 
"this  power  has  a  limit,"  and  "cannot  b«  lued 
to  take  away  property  already  acquired  under 
the  operation  of  the  charter,  or  to  deprlre  tbe 
corporation  ot  the  fruita  actuallj  rduced  to 
possession  of  contracts  lawfollymAde.'  Again, 
'in  Ibe  same  case:  "Tbe  United  SUles  [3* 
cannot,  aoy  more  than  a  state,  interfere  with 
private  rights,  except  foe  legitimate  gOTern- 
meolal  purposes.  They  are  not  IncludM  with- 
in the  constitutional  prohibition  which  pr»- 
vents  states  from  passing  laws  Impairing  the 
obligation  of  contracts,  Ixtt  equally  wiu  the 
stales  ibey  are  prabibiied  from  depriving  pe^ 
sons  or  corporations  of  property  witfaoot  do* 
proceas  of  law.  They  cannot  legislate  back  H> 
themselves,  without  making  compensation,  the 
lands  they  have  given  this  corporation  to  aid 
in  the  construction  ot  lis  railroad.  Neither 
can  (bey,  by  leffislailon,  compel  the  corporation 
to  discharge  us  obligalions  in  reapect  to  tbe 
subsidy  bonds  otherirlse  than  according  to 
the  terms  ot  tbe  contract  already  made  In  that 
connection.  Tbe  United  States  are  as  miicb 
bound  by  their  contracts  aa  an  Indlvlduali. 
If  Ibey  repudiate  their  obligaiiona.  It  ia  aa 
much  repudiation,  with  all  the  wrong  and  i»- 
proach  that  term  implies,  as  It  would  De  If  tba 
,  repudiator  had  been  a  slate  or  a  municipality 
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AT  I  dtlzeD.  Ko  cbugtf  cui  be  made 
title  created  b;  tbe  gnat  at  the  luida,  or  In  the 
CODlract  for  the  lubaldT  bonds,  wltbont  tbe 
eoDwnt  of  tbe  corporation.  All  thi*  U  iDdls- 
pouble.'* 

Bat  it  cannot  be  doabted  tbat  tbe  act  of  1888 
ii  wltbln  tbe  seneral  scope,  sad  coDslsIenl  wttb 
tbe  object!,  of  tbe  previouB  Btalalee  relating lo 
nilroad  and  telegraphic  t»mmunlraiion  be- 
tween the  Mlnsourl  tlver  and  tbe  Pacific  ocean. 
It  CoD£Te«a  concluded — and  ne  must  auume, 
from  tbe  prorlsiona  of  the  act  of  1863,  tbat  It 
did  conclude — tbat  tbe  public  loteresU  aod  the 
general  welfare  would  be  promoted  if  the  rail- 
road company,  accepiiug  national  aid,  should 
eiercise  lb  rough  lliown  offlcera  and  employcea 
eicIiuiTelj  ihe  telegraphic  frsncblse*  granted 
to  It,  It  ia  difficult  to  perceive  how  le^lBllon 
designed  lo  enforce  auch  a  poltcf  can  be  held 
to  be  wanting  in  duo  regard  to  tbe  rlghta  ~' 
anch  company. 

It  ma;  be  tbat  Coogreu  paaaed  the  act  of 
1888becaiue,  In  Its  Judgmeol.tbe  rfgbuof  tbe 
goTemmeot  and  of  tbe  public  In  the  matter  i~  * 
lelegTaphIc  communication  could  be  fullj  e 
corrd  or  etfecllTely  guarded  onlyhj  nieana  < 
telegraph  lines  maintained  and  operated  b;  _ 
corporation  deririDgllB  power  from  tbe  general 
SAjgOTcrnment,  and  subject.  In  respect'of  tbe 
general  coDddCl  of  ita  affairs,  lo  national  lupcr- 
vtsion  ftnd  cootrol.  If  such  coosldera Lions  In- 
dnced  tbe  passage  of  tbe  act  of  1888,  can  the 
TalldltT  of  that  legislation  be  made  to  turn 
upon  Ibe  inqulrj  bj  tbe  courts  whether  tbe 
policy  Inaugurated  bj  Congress  was  best  for 
the  public  InlerettsT  Can  It  be  aald  tbat  tbe 
act  of  1688  is  not  germane  or  related  to  tbe 
objects  for  tbe  attainment  of  which  the  aid  of 
the  goTemment  was  bestowed,  sa  iodirated  In 
tbe  act  of  1803T    Tbese  questions  must  be 


Tbe  discretion  of  Congresi  In  sucb  maltera 
cannot  be  controlled  bj  the  Judiciarv,  nor  can 
tbe  conrtsdlsrpgardanactof'^leglHlalionmeretT 
apon  the  ground  tbat  the  public  Interests 
would,  in  tbeir  judgment,  bave  been  beat  aub- 
■erred  by  learlng  telegraphic  com  mnnicatioos, 
along  the  route  of  railroads  constructed  with 
national  aid,  under  the  domination  of  private 
corporations  organized  nnder  state  auinority. 
We  can  consider  calj  the  guesilon  of  legisls- 
tire  power.  If  Ibe  power  existed  to  enact  Ibe 
sUtute  of  1888.  tbe  duty  of  the  courts  iatofrive 
fnll  effect  to  the  will  of  Congress.  No  other 
positloD  can  be  taken  without  attributing  to 
the  IndtclarT  an  autborlty  to  rerlae  the  action 
of  the  leglalatlve  branch  of  tbe  government 
that  it  does  not  possess,  and  which  tbe  estab- 
lished principles  o(  onr  government  forbid  it 
lo  eierdse. 

Tbe  contention  tbat  the  act  of  1886  did  not 
haTS  dne  regard  to  tbe  rights  of  the  railroad 
eoopanj  is  based  upon  that  provision  In  tbe 
■Ct  of  IMS  1%  10}  and  a  similar  provision  Id  Ibe 
■M  of  18U  (^  4)  which  permitted  tbe  railroad 
BMBpany  to  make  ao  "arrangement"  with  cer- 
lafn  telegraph  compflnies  to  place  their  lines 
«pon  and  along  tbe  route  ot  the  railroad  and 
nmncbes — such  transfer  to  be  held  aod  consld- 
wed,  for  all  the  purposes  of  tbe  act,  a  /u^ 
Mnit  00  the  part  of  said  railroad  companies  of 
tbe  provisions  of  tba  act  "in  regard  to  tbe  ee»- 
IWD.S. 


tlrueUm  of  aaid  lines  of  telegraph."  But  such 
an  arrangement,  accompanied  t)v  tbe  transfer 

of  telegraph  lines  constructed  Dy  telegraph 
companies  to  the  roadway  of  tbe  railroad  com- 
pany, had  no  other  effect  than  to  relieve  the 
railroad  company  from  any  pittenldatj  itself  to 
coDStruct  a  telegraph  *lioe  tobe  used  undeT  r36 
the  franchises  granted  and  for  tbe  purposes  la- 
dlcsted  bvCongreaa,  It  did  not  affect  the  aa- 
thority  01  Congress,  under  its  reserved  power, 
to  require  the  railroad  company  Itself  to  main- 
tain or  operate  in  the  future,  by  its  officers  and 
employers  alone,  telegraph  lines  on  its  maJo 
road  and  branches. 

Indeed,  no  arrangement  of  the  cbnracter 
apectfied  could  have  been  made,  except  in  full 
view  of  tbe  power  reserved  to  add  to,  alter,  or 
amend  the  act  that  permitted  It.  Although, 
as  Just  staled,  that  power  could  Dot  have  been 
exercised,  so  as  to  devest  either  the  railroad 
company  or  tbe  telegraph  company  of  prop- 
erty already  acquired,  or  lo  disturb  or  annul 
any  transaction  fully  consummated,  white  such 
arrangement  was  lo  force,  It  was  competent 
for  Congress  to  make  such  additions  to,  or  sucb 
alterations  or  amendments  of,  previous  stat- 
utes, as  would  secure  the  maiulenance  or  op- 
eration <by  the  railroad  company,  through  fla 
-VD  officers  and  employees,  of  a  telegraph 

leover  and  along  its  main  line  and  branche*. 

It  is  of  no  consequence  that  such  leclslalloa 
may  defeat  the  purpose  conipmpUteil  by  the 
parties  to  an  arreDgement  of  tbe  cbaracler  de- 
scribed; for  Oiey  coutracted,  and  could  oolj 
have  contracted.  In  view  of  the  possible  exer- 
cise by  Congress  ot  the  power  exprtsslv  re- 
served by  It.  If  we  should  hold  tbe  addition 
made  by  tbe  act  of  1888  to  the  act  of  1862,  and 
tbe  acts  amendatory  thereof,  lo  be  beyond  the 
power  of  Congress,  it  would  be  difflculi,  if  not 
Impossible,  to  prescribe  the  lines  witbin  which 
the  national  legislature  must  keep,  and  beyond 
which  it  may  not  pass,  when  exerting  its  re- 
served power  of  adding  to,  altering,  oramend- 
Ingjtatutea  and  cbariera  of  incorporation. 

We  bave  therefore  considered  tbe  question 
before  us  ]ust  as  It  a  contract  or  arrange- 
ment between  Ihe  railroad  and  a  telegraph 
company  for  the  construction  by  the  latter  of 
a  telegraph  line  on  the  route  of  the  former 
expressly  recited  the  provlsloa  of  the  act  of 
:8(i9by  which  Congress  reserved  tbe  power,  to 
be  exerted  at  any  time,  to  add  lo,  amend,  or 
!p«al  the  act  which  authorized  sucb  conlract 
'  arrangement 

In  this  view.  It  must  be  held  tbat  by  Its  res- 
ervation of  authority  to  add  to,  alter,  amend, 
or  repeal  the  acts  in  question,  *wheneverll[37 
cboM  so  to  do.  Congress,  subject  to  tbe  limita- 
tion that  rights  actually  vested  or  Iranssctioni 
fullv  consummated  could  not  be  disturbed.  In- 
tended lo  keep  within  its  control  the  entire 
anbject  of  raUroad  and  telegraphic  communl- 
caUoD  between  the  Idlsaouri  river  and  the  Pa- 
cific ocean,  through  the  agency  of  corporation! 
crested  by  It,  or  tbat  had  accepted  the  bounty 
of  Ibe  goreroment.  It  was  never  Intended 
tbat  the  railroad  companies  accepting  such 
bounties  should  be  able,  by  any  contract  or 
arraugement  with  telegraph  companies,  to  dis- 
charge themselves,  for  all  time  and  beyond 
tbe  aulhorltv  of  Congress  otherwise  to  provide, 
from  the  obllgatioa  to  exerdae,  by  their offlcen 


BUFBKiaE  COUBT  OF  TBI  TJltrTED  Statb. 


TheEC  priDciplei  are  fullj  supported  by 
formcT  decisioDS,  in  whicb  tbts  court  b&s  de- 
termined the  scope  siiii  effect  of  oonstituHooal 
orElatutor;  provisions  that  reierved  lo  tbe  leg- 


mlgbt  be  acquired,  tbe  power  to  alter,  ameiid, 
or  repealaurb  chailerg  orstalutea.  Tomlinion 
V.  Jatup,  83  U.  B,  15  WalL  464,  457,  458  [31: 
204.  205]:  MiUtT  v.  Nta  York.  8311.  8.  15 
Wall.  478[21:681i  Bdlwikt  Water-Pcncer  Co.  v. 
.^an.  83U.  8.  15  Wall.  600  (31:183];  Vnien 
F.  R.  Co.  y.  United  Statu  ('•Sinking  Fund 
Cati')  n  0.  S.  700,  720.  721  [26:  488,  501, 
B02];  Qrttvicood  v.  Union  Freight  Co.  105  D. 
8.  18.21  [33:U61,  e&ij;  Ctiney.  QUnwoodCem- 
ttery,  107  U.  8.  466,  476  [27:  408.  413;]  ^inj 
Vatles  Water  Work*  y.  Sehottler,  lit)  IJ.  8. 
M7,  863  [28:173,175];  LmiitmlU  Oat  Co.  v. 
Citizen*  QaitigM  Co.  116  U.  S.  088.696  [29: 
610.  615];  Oibbt  T.  ConioiidaUid  Oat  Co.  180 
U.  8.  896.  408  [82:  B79,  9841;  Biovi  City 
Strtet  R.  Co.v.  Siovx  City.X^  UT  8.  98.108  [84: 
898.  902];  LmiimlU  Wat^  Co.  t.  Clark,  148 
U.  B.  1,  12.  14  (86:  65,  58.  60];  BamUUn  Oat- 
light  A  C.  Co.  V.  Hamilton  City,  146  V.  8. 
S58,  270  [86:  963,  968];  Sew  York  <t  JT.  S.  8. 
a.  T.  Bnitol,  151  U.  9.  668,  667  [88: 269,  272J. 
Wbat  bas  bceo  said  in  reference  to  tbe  effect 
of  the  reBervalloD  io  tbe  act  of  1863  of  llie 
light  at  adding  to,  altering,  amending,  or  re- 
pelling Its  provlsioDs,  1b  epplicable  to  the  itb 
leclioD  of  tbe  Idabo  act  of  July  2, 1884,  wblcb 
pennilled  the  several  railroaa  copmanies  le- 
ferred  to  Id  tbe  aci  of  1882  to  make  an  ar- 
il with  the  Cnlted  States  Telegraph 


S8]  telegraph  compantes  tberetn  *Duned. 
Tbe  4tb  aeclton  of  Ibe  Idaho  act  was,  In  legal 
affect,  notblng  iDore  than  an  amendment  or 
eolargemeot  ol  the  19th  section  of  tbe  act  of 
18^.  by  adding  the  name  of  another  telegraph 
oompanf  to  thoae  mentioned  (d  the  latter  eec- 
tlon. 

It  vas  sagge«led  Id  argutDent  that  the  ot)- 
)ects  of  the  act  of  1963  could  be  fully  accom- 
pUihed  by  means  of  a  telegraph  compaoy  in- 


eould  meet  all  tbe  demands,  as  well  ot  tbe  rail- 
road company,  as  of  the  government  and  tbe 
general  public  Buttbis  suggestion  can  have 
BO  welgDt  Id  tbe  present  Inquiry.  For  If,  as 
Intimated,  tbe  execatloo  of  the  act  of  1888  nlll 
naull  In  no  real  good  (o  tbe  general  public. 


s  which  the  govemi 
km  PaclQc  Railway  and  its  branches,  that  Is  a 
ouesllon  of  publla  policy,  with  wbicb  the  1u- 
oldan  is  not  concerned,  and  the  respoaslbllity 
tor  wbicb  1*  with  another  branch  of  tbe  gOT- 


and  employees,  telegraph  line*  for  radrood, 
governmental,  commercial,  and  other  pur- 
poses, and  to  eierdee,  itself  and  alone,  all  the 
lelfgraphic  franchises  conferred  upon  IL     ' 


will  perform  these  duties  whenever  so  required 
by  Congress. 

It  becomes  necessary  now  to  determine  In 
what  respects  the  agreements  ot  1886.  1869, 
1871,  and  1881,  if  kept  and  performed  by  the 
defendaots,  are  incooslstent  with  tbe  rights  of 
tbe  United  States,  and  whether,  by  their  neces- 
sary operation,  they  will  interfere  with  tbe 
E^rro^mance  by  tbe  Union  Pacific  Bailwaj 
nmpany  of  the  duly  Impoaed  upoo  it  bj  toe 
act  of  1888. 

Looking  first  at  tbe  agreement  of  October  1, 
1866,  between  the  Union  Paclfle  Railway  Com< 
pany,  Eaalem  Division,  and  the  Western  Uo- 
lon  Telegraph  Com^ny,  it  will  be  seen  Uiat 
the  Western  Union  Telegraph  Company  does 
not,intbBt*ai;reement,ein  ressly  und  ertaie  [39 
to  meet  the  obligations  imposed  br  tbe  PaHflc 
Railroad  acta  upon  tbe  railroad  companie* 
named  In  them,  of  construcilng,  malntslniog, 
and  operating  both  a  railroad  and  telegraph 
line  on  their  respective  routes,  for  tbe  nae 
equally  of  tbe  government  and  the  public.  It 
does  undertake  to  perform,  wilhoat  charge  to 
the  railway  company,  wbat  should  be  "de- 
cided by  competent  authority  "  to  bo  tbe  tele- 
graphic obligalioDB  of  the  railroad  company 
to  the  government.  ^  10.  Whom  tbe  parties 
regarded  as  competent  to  decide  as  to  tbe  na- 
ture and  eitent  of  sucb  obligations  does  not 
appearfrom  the  agreement.  Tbe  effectof  tbli 
stipulation,  as  between  the  railway  company 
and  tbe  telegraph  company,  was  to  escuse  the 
latter  from  performing  any  services  tor  the 
government  until  competent  authority  de- 
cided that  inch    service  was  doe  from  tbe 

But  paaring  this  point  as  one  not  controlling 
in  the  case,  it  Is  evident  that  tbe  effect.  If  not 
the  object,  of  the  agreement,  was  to  (rive  the 
telegraph  company  the  absolute  control  of  mil 
telegraphic  bnsinesi  on  Ibe  route  of  tbe  Union 
Pacific  RailwayCompany,  Eastern  Division. 

The  provision  that  tbe  railway  company 
should  transport  for  the  teleeraph  company, 
free  of  charge,  all  the  persons  engaged  and 
material  requlied.in  tbe  construction, repairing, 
and  malntiunlng  the  telegraph  line  for  which 
tbe  agreement  provided,  while  eiacting  from 
other  telegraph  companies,  for  persona  en- 
gaged and  for  property  intended  to  be  used  tn 
building  a  telegraph  line  on  the  railway  com- 
pany's roadway,  tbe  usual  ratea  for  passengeia 
and  freight,  g§  4,  A;  the  stipulation  that  tba 
railway  company  should  not  give  permisiioD 
to  another  telegraph  company  to  construct  or 
operate  anv  tdegrapb  line  upon  tbe  lands  or 


We  perceive  no  escape  from  tbe  conclusion 
Ibal  it  Is  entirely  competent  for  Congresa  to 
add  to,  alter,  or  amend  the  acta  of  1868  and 
18S4,  so  OS  to  require  tbe  UdIod  Pacific  Rail- 


9  6;  tbe  provision  that  the  railway  company 
should  not,  without  tbe  consent  of  the  tele- 
;ranb  company,  transmit  commerdal  or  pftid 
lUsiKss  from  any  station  where  the  latter  had 
^n  office;  and  tbe  provialon  that  th«  railway 
company  should  acooont  for  and  pay  over  to 
tbe  teleeraph  companv,  at  tbe  tariff  ralea  eo- 
Ubllshed  ij  the  latter,  oU  aums  tecdved  ttj 
,~         1«>  UJI. 


r.  UmOM  Pacito  R  Co. 


MrU 


40]*  the  raflwRf  compiujr  for  mesuge* 
from  point*  where  ibe  telegraph  compsof  had 
no  aeparale  Dfflce,  If  socli  Buma  were  not  aiiffl* 
dent  to  meet  the  expeaeetof  aaeparate  t«leicrapb 


the  agieemeot  wai  to  grant  to  tbe  Western 
DdIoo  '1  elegraph  Company,  aa  ugainst  nil  oUier 
tele^Hpb  cocDpAnlea,  Ibe  exclugive  rigbt  to 
control  the  ratlwHj  compnnjr'i  roadway  for 
telegraphic  pnrposea.  so  far  as  that  conld  be 
done  without  fnlerfering  with  Ibe  ordinary 
operatloDS  of  tbe  railway  company. 

This  HgreenieDt  of  October  1.  1666,  eoAblltig 
the  Weateni  Union  Teleeiaph  Compaoy  to  ex- 
clude all  other  telegrapblc  corporallona  from 
the  roadway  of  tbe  railway  company,  if  not 
Totd  af  ngainsl  public  policy,  tndependenlly  of 
■peciflc  tiatutory  provtalooB,  waa  inconaiRlent 
with  tbe  act  ot  Concreat  of  July  34.  1806  (14 
BtoL  at  L.  221,  chap.  280),  entitled  "An  Act  to 
Aid  In  the  Conatnicllnn  ot  Telecrapb  Lines, 
■od  lo  Beciire  to  Ibe  OoTernmcnt  the  U,"e  of 
the  Bame  for  Postal,  Mtliiary,  and  Other  Pur- 
po«es."  Tbe  aubetantial  provisions  of  this 
■tatate  have  been  preferred  in  aectiona  G263  to 
fiSse,  incluilTe,  ol  the  KeTlsed  Statutes. 

By  the  act  of  June  8.  1672  (17  Bial.  at  L, 
806,  809,  cbap.  88G1,  reproduced  in  U.  3.  Ber. 
Stat.  ^  SB64,  all  tbe  waten  of  tbe  Uulied  Btalea, 
dnrloK  the  time  tbe  mall  is  carried  tbereon, 
■Dd  all  railroads  or  parts  of  railroads  In  opera' 
tlon,  are  post  roads.  And  by  tbe  above  statute 
of  1866  Congrea*  declared  that  anv  telegraph 
company  then  orgaolsed,  or  which  might 
thereafter  be  orgaDtz«d,  under  the  laws  of  any 
state  of  the  Union,  should  have  the  right  to 
construct,  maintain,  and  operate  lines  of  tele- 
cnpta  through  or  over  any  portion  of  the  pub- 
Uc  domain  of  the  United  States,  over  and  nlon^ 
any  of  the  milllary  or  post  roads  of  the  Dnltevi 
States  which  bad  been  or  might  thereafter  be 
declared  such  by  act  of  Congress,  and  orer, 
nnder,  or  across  tbe  navigable  Blreama  of  tbe 
Dnitod  States:  tbe  lines  of  telegraph  to  be  so 
constructed  and  malotaloed  as  not  to  obstruct 
tbe  navigation  of  streams  and  waters  or  Inter- 
fere with  the  ordinary  travel  on  military  or 
post  roads.  "And  any  of  said  companies,  the 
act  declared,  "shall  bave  the  rigbt  io  take  and 
nse  from  such  public  lands  I  he  necesssry  stone, 
41]*  timber,  and  other  materials  for  itspoali, 
piers,  stations,  and  other  needful  uses  In  tbe 
conitniction,  malntenaDce,  and  operation  of 
■aid  Hnea  of  telegraph,  and  may  pre-empt  and 
tue  such  portion  of  the  unoccupied  public 
lands  sab^t  to  pre  emptlon  through  which 
Its  nld  lines  of  telegraph  may  be  located,  as 
may  be  necessary  for  Its  stations,  noteicecdlng 
40  Acrta  for  each  station;  but  such  stations 
Shall  not  be  within  IS  miles  of  each  other." 

Tbe  remaining  sections  of  that  act  were  as 
follows:  "g  3.  Thai  telegraphic  communica- 
tbms  between  tbe  Beveral  departments  of  the 
foremmeDt  of  the  United  States  and  their 
officers  and  agents  shall.  In  their  transmiasion 
met  the  lines  of  any  oF  said  companies,  have 
priority  over  all  other  business,  sod  shall  be 
SSDl  at  rates  to  be  anDually  fixed  by  tbe  Post- 
master Qenersl.  g  S.  That  Ihe  rigbia  and 
privilens  hereby  granted  shall  not  be  Irsne- 
ferredby  any  companv  acting  under  this  act 
to  any  olber  corporatloD,  Maoclaiion,  or  pei^ 
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son;  Protidtd,  hoatrer,  TheUnttcd  Stales  may 
at  any  time,  after  Ibeezplration  of  Ave  yenrs 
from  the  date  of  tbe  passage  of  tbia  act,  for 
postal,  niiliLary,  and  other  purposes,  purchsse 
all  Iba  telegraph  lines,  property,  and  effects  of 
anv  or  all  of  said  compuntes  at  an  appraised 
value,  to  be  ascertained  by  five  competent,  dls- 
inlerealed  persons,  two  of  whom  ahall  be  se- 
lected by  tbe  Postmaster  Oeneral  of  (he  Uoilcd 
Slates,  two  by  Ihe  company  Interested,  and  one 
by  tbe  four  so  previously  selected,  g  4.  Tbst 
before  any  telegraph  company  shall  exercise 
sny  of  tbe  powers  or  privileges  conferred  by 
this  act,  sucb  compnny  shall  Hie  their  written 
scceptance  with  the  Postmaster  Oeneml  of  the 
United  States  of  Ihe  reslrlciioos  and  obliga- 
tions reaiilrpd  bythisscL" 

It  is  clear  that  the  essential  psrtof  theacree- 
menl  of  1866  Is  prohibited  by  thU  act  of  July 
34,  1886.  As  that  act  gavo  every  lelcgnipb 
company  organized  under  state  laws  and 
accep(!ng  its  provisions  the  rigbt  to  erect  it* 
poles  and  wires  upon  the  post  roads  of  Ihe 
United  BWres.  the  sgreement  of  the  Union 
Pacific  Railway  Compnny,  Esstero  Division, 
that  It  would  not  permit,  except  with  the  coD- 
aent  of  the  Western  Union  Telegraph  Com- 
pany, other  lelecrapb  comtmnies  to  use  its  rond- 
way,  'directly  tended  io  make  the  act  of  [43 
July  24,  1866,  ineffectual,  and  was  therefore 
hostile  to  the  object  contemplated  by  Congress. 
Penmenta  Ttleg.  Co.  v.  Watern  XT.  Ttlfg.  Co. 
06  D.  8.  1,  11  [21:  708,  711].  The  railway 
companv  operating  one  of  tbe  post  roads  of  the 
United  filstes,  over  which  Interstate  commerce 
was  carried  on,  conld  not,  at  least,  after  Iba 
passage  of  that  act,  grant  lo  an^  one  or  more 
telegraph  companies  Ibe  exclusive  riRht  to  use 
Its  roadway  for  telegraphic  purposes. 

But  It  Is  contended  that  the  agreement  of 
1866  was  BUtborlzed  by  tbe  Idaho  act  of  1861. 

That  act,  as  we  have  aald,  auibcirized  the 
aeveral  railroad  companies  named  In  the  act 
of  July  1,  1863,  lo  enter  into  an  "arrnnge- 
raent'^  with  the  "United  States  Telegraph 
Company"  for  the  transfer  of  lis  telegrapb  line 
to  the  roadways  of  tbe  railroad  com  pauy,  and 
declared  that  such  transfer,  when  made, 
should,  for  all  tbe  purposes  of  the  act  of  1863, 
"be  held  and  considered  a  fulfilment,  on  tba 
part  of  said  railroad  companies,  of  Ihe  pro- 
visions of  this  act  in  regard  to  the  coostructioo 
of  a  telegraph  line." 

We  have  already  determined  that  the  Idaho 

t  did  not  affect  tbe  power  that  Congress  re- 

rved,  of  adding  lo,  alleriog,  amendiug,  or 
repeating  the  oricinal  and  amendalory  acta.  It 
Is  now  to  be  examined  as  to  lis  bearing  upon 
the  validity  of  the  agreement  of  Ocloiier  1, 
1866. 

If  tbe  Western  Union  Telegraph  Company 
became  tbe  successor  In  rigbt  and  power  of 
tbe  United  States  Telegrapb  Company  and 
entitled  to  make  any  arrsngemeut  with  the 
railrond  company  that  lis  predecessor  could 
'pgally  have  made,— and  such  Is  tbe  clsim  of 
he  Weslem  Union  Telegrapb  Company.— tbe 
juestion  neverlbelesa  remains,  whether  tbe 
tb  section  of  the  Idaho  act  sulhorized  any 
'arrangement"  to  be  made  by  the  Union  Pa- 
cific Railway  Company,  Easiern  Division, 
with  tbe  United  StaiesTeleGrapbCompauv.  in 
conflict  with  tbe  previoni  act  of  July  £4, 1860. 
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Sdpbbkb  Coubt  op  the  Uxited  State*. 


Tbti  queatloD  la  not.  In  our  Judgment,  difficult 
of  soluiloD. 

The  purpose  of  the  4lb  lection  of  the  Idaho 
act  U  quite  apparent.  Ita  effect  naa,  as  we 
have  heretorore  said,  to  relieve  each  of  the  rail- 
load  companiM  named  in  the  act  of  1862  from 
43]  'bdj  pr'eienl  obligation  to  conatruct  ~ 
telein^ph  Ime  on  its  roadwaj,  by  Tneana  of  . 
"arraagemeDt"  with  the  IlDJted  States  Te 
graph  Company  for  the  cocatructioo  of  auch 
■  tine.  But  no  arrangement  could  be  legallj 
made  under  that  act  which  tended  In  any  de- 
gree to  defeat  the  great  objects  of  the  act  of 
18fl2,  and  the  act  amendatoi?  thereof,  of  Julj 
8,  1804,  chap.  216.  The  act  of  1862  did  not 
kuUiOTiie  the  ratlroad  companj  to  agree  thai  it 
itould  not  itself,  at  aome  future  time,  cooatruct 
and  operate  a  leleeraph  line  for  the  use  of  tbe 
govemmeut  and  the  people.    Nor  did  it,  in 


B  or  b;  implication,  repeal  or  modify  the 

le  in  that  act  by  which  Congreaa  expresaly 

Maerved   tbe  power  to  add   to,  alter,   amend. 


clauae  it 


IT  repeal,  the  latter  act,  having  due  regard 
the  righla  of  the  railway  companies  named  In 
it.  Certainly,  It  could  never  lie  held  that  a 
due  regard  lo  tbe  rigbta  of  either  tbe  railroad 
company  or  of  an;  corporation  claiming  under 
It  required  that  Uie  government,  charged  by 
tbe  Constitutioa  with  the  duty  of  regulating 
Interstate  commerce,  ahould  permit  tbe  rair 
road  company  receiving  national  aid  lo  invest 
a  corporation,  not  deriving  its  authority  from 
tbe  tJnlled  States,  with  the  eiclusive  right  to 
enjoy  ila  roadway — a  national  highway — for 
purposes  of  telegraphic  communication  be- 
tween the  states. 

Even  if  the  act  of  July  84,  18S6,  had  nevet 
been  passed,  we  oagbt  not  to  construe  tbe 
Idaho  act  as  permltlftig  ibe  railway  company 
to  bind  itself  by  agreement  to  give  to  one  tele- 
graph company  a  monopoly  of  the  use  of  its 
roadway  for  telegraphic  purposes.  In  none  of 
tbe  acts  of  Congress,  having  tor  their  object 
the  eslRbliabing  of  communication  by  railroad 
And  telegraph  between  tbe  Missouri  river  and 
tbe  PaciQc  ocean,  is  there  to  be  found  anything 
Indicating  a  Ipurpoae  to  allow  tbe  post  roads 
of  tbe  United  States,  particularlv  those  aided 
by  the  government,  to  fall,  for  all  the  purposes 
of  telegraphic  commnnlcatloD,  under  the  es- 
elusive  control  of  one  or  more  telegraph  cor- 
porations. On  tbe  contrary,  as  early  as  the 
act  of  June  16,  1860,  "to  facilitate  communi- 
cation between  the  Atlantic  and  Pacific  states 
t^  electric  telegraph,"  It  was  declared  that 
aotfaiug  In  that  act  contained  sbould  confer 
"any  exclusive  right  lo  construct  a  telegraph  lo 
44]lhe  Pacific,  *or  debar  tbe  government  of  the 
United  States  from  granting  from  time  to  time 
similar  franchises  and  privileges  lo  other  par- 
lies."   IS  6tat.  at  L.  41,cbBp.  187. 

If,  however,  it  be  contended  tbst  this  Is  not 
the  correct  Interpretation  of  tbe  Idaho  act, 
tipoo  what  ground  can  it  be  claimed  that  any 
arrangement  could  be  made  under  the  Idaho 
act,  after  tbe  passage  of  tbe  act  of  July  24, 
1866.  that  was  Inconsistent  with  tbe  latter  act? 
Can  It  be  said  that,  after  the  passage  of  the  act 
of  1866,  and  while  It  was  in  force,  a  railway 
company,  operaiing  a  post  road  of  the  United 
Statea,  could,  by  any  form  of  agreement,  ex- 
clude from  Its  roadway  a  lelegtapb  company 
which  had  accepted  the  provisions  of  that  actT 


These  questions  can  be  answered  only  lo  one 


which  commerce  among  the  stales  is  carried 
on,  was  Inhibited,  afler  Ibe  act  of  July  24, 
1886,  took  effect,  from  making  any  agreement 
iDconaisienl  with  its  provisions  or  that  tended 
to  defeat  Ita  operation.  The  object  of  that  act 
was,  not  only  to  promote  and  secure  the  Inter- 
ests of  tbe  government,  but  to  obtain,  for  the 
benefit  of  the  people  of  tbe  entire  coimtry, 
every  advantage.  In  tbe  matter  of  communica- 
tion by  telegraph,  which  might  come  from 
competition  between  corporaiTons  of  dUIerent 
slates.  It  was  very  far  from  tbe  Intention  of 
Congress,  by  any  legislsiion,  to  so  eiert  ila 
power  as  to  enable  one  telegraph  corporation, 
Federal  or  stale,  to  acquire  exclusive  lighta 
over  any  post  road,  especially  one  for  tbe  con- 
striiciioD  of  which  the  aid  of  the  United  Stales 
had  been  given,  and  tbe  nse  of  which  iraa,  to 
some  extent,  under  the  control  of  the  natlotlal 
government. 

We  are  consequently  of  oplnloo  that  the 
agreement  of  October  1, 1666.  was,  in  It*  easen- 
tlnl  provisions,  invalid  anc^  not  binding  upon 
tbe  railway  company. 

In  reference  to  the  agreements  of  1660  and 
IBTl  between  the  Union  Pacific  Railroad  Com- 
pany and  the  Atlantic  &  Pacific  Telegrspb 
Company,  tnit  little  need  be  said  to  show  that 
they  were  void.  By  those  agreements  the 
former  corporstloo  demised  and  leased  to  the 
telegraph  company,  to  whose  rights,  It  mar  be 
assumed,  tbe  Wesiem  Union  Telegraph  Com- 
paoy  succeeded,  *all  the  telegraph  lines,  [4S 
wIres,poles,inslnimeots,offlces,Bod  other  prop- 
erty appertaining  lo  telegraph  business,  that 
were  possessed  by  the  railroad  compuay.  These 
agreements  were  annulled  by  the  circuit  court, 
and  It  was  likewise  »o  adjudged  by  the  circuit 
court  of  appeals.  Tbe  same  conclusion  had 
been  previously  announced  by  Judge  McCran- 
In    Attanlie   i    P.    JW«.    Go.   t.   Onion    P. 


Fsdflc  Railroad  Company  devolved 
upon  It  the  duty  of  constructing,  operatliig,  and 
meictaining  a  line  of  telegraph  for  commercial 
and  olber  purposes,  and  that  tliis  Is  Id  its  naiurs 
a  public  duty.  I  am  further  of  the  opinion 
Ihet,  by  the  provisions  of  the  contract  of  Sep- 
tember 1,  1880,  and  of  December  20, 1871,  the 
railroad  company  undertook  lo  lease  or  alienate 
property  which  was  necessary  to  tbe  pertotm- 
of 'this  duty.  The  consideration  for  theee 
__  incis  is  declared  to  be  'the  demise  of  their 
telegraph  Hoes,  property,  and  goodwlU,  and  of 
the  rlgbta  and  privileges,  in  the  manner  herelD- 

nfrpr  AiwiUfd  '  «ti?  f  and  thn  nroc 


after  specified,  • 

by  the  railroad  t — ,— ^ - — a--j--- 

lines,  wires,  polea,  uistrumeDtR,offlce*,ana  all 

other  property  tn  it  poar    " ""   '-' 

the  business  of  Idegrapb 


other  property  tn  it  possessed,  appertaining  to 
the  business  of  Idegrapblng,  for  the  purpose  ot 
lendiog  messages  and  aoiog  a  general  telegraph 


businesB.'  The  lessee  was  h>  hold  during  tH 
whole  lenn  of  the  charter  of  the  railroad  com- 
pany and  aDT  renewal  thereof.  There  Is  in- 
serted a  siipnlation  that  tbe  lessee  shall  perform 
all  the  duties  Imposed  or  tb at  may  belmpoaed 
upon  the  railroad  company  bv  their  charter 
or  by  the  laws  of  the  Uolted  States.  But,  u 
ilready  Intimated,  I  do  not  think  this  latter 

leo  u.  8. 
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dauae  makes  the  contract  good.  The  railroad 
crnnpaD/  iriunot  at  liberty  to  transrer  toothers 
tbose  ImportaDt  duties  and  trusts  which  it,  for 
a  tarjte  coafilderaiion  and  for  a  great  public 
purpose,  bad  uudertakea  to  perform.  It  cer- 
tainly could  not  desesl  itself  of  these  powers 
and  duties,  aud  devolve  I  hero  upon  the  plain 
tiff,  williout  express  aiilborllj  from  Cod gress." 
Apaiii:  "But  If  the  coutracta  !□  qucsiioD 
are  not  vltra  vira  hj  reason  of  the  transfer  of 
propertT  necessary  to  the  perfonnaoce,  bj  the 
railroad  compaoy,  of  lis  public  duties,  tbey  are 
46]so  becanse  'they  attempt  (otransfer  certain 
fittncbisea  of  tbe  said  company.  The  right  to 
Operate  a  telegraph  line,  and  to  fix  and  to  col- 
lect toUa  for  tbe  use  of  Ibe  same,  li,  lo  aa; 
the  least,  the  most  valuable  part  of  the  fran 
dilae  conferred  by  Congress  upon  ibe  railroad 
company  as  a  telegraph  compaoy,  This  rigbt 
b  alienated  by  a  clear  and  unequivocal  asaign- 
nient  or  ttaosfer  from  the  railroad  compnny  lo 
(he  p!aintIiT.  Without  discussing  other  fea- 
tures of  the  contracis,  I  am  compelled  to  hold 
that  this  feature  Is  alone  sufficient  to  render 
them  in  excess  of  the  corporate  pover  of  the 
company," 

We  now  come  to  the  Important  contract  of 
July  1,  1881,  between  (he  Western  Union 
Telegraph  Company  and  the  UdIod  Pacific 
TUIIway  Company.  As  tbal  contract  is  loo 
lengthy  lo  be  inserted  at  large  in  tbe  body  of 
this  opinion,  we  have,  In  our  statement  of  tbe 
case,  given  such  of  lu  provisions  as  appear  to 
relate  directly  lo  the  Issues  presented  by  the 
pleadings. 

We  have  seen  that  the  contract  of  July  1, 
1881,  was  annulled  by  tbe  oilelnal  decree  of 
the  circuit  court,  but  was  upheld  by  the  circuit 
court  of  appeals,  eicept  as  to  Ibe  3d  and  ''' 
paragraph B.wblcb  were  adjudged  by  that  c  _ . . 
to  be  null  and  void  to  the  extent  that  they 
•ecuredandgranted,  or  were  Intended  to  secure 
or  grant,  to  the   Western    Uoion  Telegraph 


Much  said  in  this  opinion  loucblng  the  agree- 
ments of  1866,  1869,  and  1871,  ia  applicable  to 
that  of  1861.  and  need  not  be  here  repeated. 
We  have  no  difficulty  lo  holding  that  the  latter 
was  Invalid  in  the  particulars  named  Id  tbe 
final  decree  of  the  circuit  court  of  appeals. 
But  that  agreement  Is  illegal,  not  simply  lo  tbe 
extent  that  it  assumes  to  give  to  the  Westero 
Union  Telegraph  Company  exclusive  rtgbls 
and  advantages  In  respect  of  tbe  use  of  the 
way  of  the  railrijsd  company  for  telegraph 
bualneas,  but  it  is  also  illegal  because,  in  effect. 
It  transfers  to  tbe  Western  Uulon  Telegraph 
Company  the  telegraphic  franchise  eranled  it 
by  tbegovemmeDt  of  the  United  States.  The 
duty  to  maintain  and  operate  a  telegraph  line 
between  the  points  specified  In  tbe  act  of  188S 
waa  committed  by  Congress  to  certain  corpora- 
Itons  which  It  named,  aod  neither  they,  nor  any 
471corporalloa  Into  which  they  were  •merged, 
eonld,  without  the  consent  of  Congress,  Invest 
a  IIAte  corporation  wllh  exclusive  telegraphic 
pririlegea  on  the  lioeot  Ibe  roads  It  then  owned 
orthereafter  acquired.  TbcUoiledStates  was 
not  bound  to  look  to  the  Western  Union  Tele- 

Epb  Company  (or  tbe  discbarge  of  the  duties, 
performance  of  whicb,  In  conslderatioo  of 
Ibe  aid  received  from  the  government,  the 
IM  (J.  8. 


Union  Pacific  Railroad   Companv,  and  other 

named  companies,  undertook  to  iSischirge  for 
the  benefit  of  tbe  United  Htaies  and  of  ibe  pub- 
lic. Noagrcementniih  the  telegraph  company, 
to  which  the  assent  of  the  government  was  not 
given, could  lake  from  the  railroad  company  Ita 
right  at  anytime  lo  itself  mainlain  and  operate 
tbe  telegraph  line  required  by  Ibe  act  of  1663 
for  the  use  of  the  government  and  of  the  pub- 


of  tbe  duties  imposed  by  that  act.  As  to  (be 
object  of  the  provisions  of  tbe  agreement  of 
1881,  the  circuit  court,  speaking  by  Mr.  Jfiitiea 
Brewer,  properly  said:  "Tbey  mean  that  the 
tetegrapbic  business  and  the  telegraphic  fran- 
chise, Id  the  sense  we  havedefln«l  it,  should 
he  exercised  by  the  Western  Union  Telegraph 
Company,  and  that  do  other  company,  radway 
or  telegraph,  should  touch  It.  The  purpose 
was— a  purpose  disclosed  by  every  sectioD  and 
line  of  the  contract — that  tbe  public  and 
commercial  use  of  tbe  telegraph  wirea  should 
belong  to  the  Western  Union  Company,  leav- 
ing to  the  railroad  company  only  so  much 
of  Ibe  telegraph  wires  as  was  necessary  (or 
its  own  business."  Again:  "Suit  ia  that  tbe 
lessons  of  experience  support  and  eslablisb 
the  construction  placed  upon  Ibe  contract  of 
1881,  lo  tbe  effect  that  the  telegraphic  fran- 
chise, aa  a  franchise  of  independent,  public, 
and  commercial  transports  lIoo,  was  intended 
lo  be  and  was  transferred  by  tbe  railway  com- 
pany to  the  Weatern  Union  Company,  leaving 
only  lo  the  former  so  much  use  o(  lelegrapn 
wire  as  would  facilitate  and  further  its  own 
railroad  busineaa." 

That  the  purpose  of  tbe  agreement  o(  1881 
was  to  transfer  lo  the  Western  Union  Tele- 
graph Company  the  telegraphic  franchlset 
grsnted  by  the  United  Slates  was  asserted  by 
tbnt  company  in  a  bill  filed  by  it  (a  copy  of 
which  is  made  a  part  'o^the  present  Tecord)[48 
to  prevent  the  UnioD  Paciflc  Railway  CompaDy 
from  complying  with  tbe  mandate  of  the  act 
or  August  T,  18SS.  In  that  bill  It  was  clsimed 
that  Ihe  parties  stipulated  In  tbe  contract  of 
1881  that  tbe  telegraph  company  "might  ren- 
der to  the  government  and  to  the  public  sucb 
telegraph  service  as  by  the  law  of  Its  creation 
it  was  bound  to  perform,"  And  the  telegraph 
company  staled.  In  the  same  bill,  that  It  bad 
come  about  under  that  agreement,  and  through 
tbe  growth  of  tbe  railroad  business,  that  tb" 
railroad  company  bad  ''no  wires  on  whicb  it 
can  do  a  general  telegraph  busineaa,  all  those 
devoted  to  ita  rallrwd  onsiDess  being  over- 
burdened iberewitb."  Again, in  tbe  same  bill: 
"The  said  wires  used  by  the  defendant  in  tbe 
jperalion  of  its  road  are  not  equal  lo  Its  neces- 
lUles  In  tbal  behalf,  and  it  Is  Impossible  for  It 
:o  do  acybusicesa  for  the  public  or  other  cnm- 

eanies  on  ssid  wirea  without  aeriously  interfei- 
ig  with  and  Impeding  the  operation  of  its  en- 
gines, cars,  and  trains,  and  If  it  undertake  to 
io  so  it  will  be  under  tbe  necessity  of  using 
your  orator's  Gve  wires,  or  some  of  them. 
Upon  your  orator's  said  wire*  Is  carried  on  al- 
most the  entire  transcoutinental  business  of  the 
Union;  nor  can  your  oraior  submit  to  any  In* 
(erference  Iberewitb  by  the  defendant  or  any 
other  party  witbout  seriouslr  impeding  and 
dlsarranglDg  that  bualneas  to  Ita  great  loss  and 
US 
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BuTBKifx  CoiTXT  or  tus  United  Siatw. 


Oor.  Tcait, 


tbe  public IncaDTCDicnce."  lo  iddltlm  to Ib'i. 
It  idk;  be  ilated  tbat  tbe  (elegrapb  wiperin- 
tendeut  of  Ifae  rajlwa;  companf  IcntiSed  In  Ibit 
caM  tbfti  tt  would  not  be  piacltcable  to  operaie 
tbe  wire*  uaed  br  Ihe  nulrotd  companv  "for 
reoeral  commercial  buiiam  wllboul  fenouelT 
rnterreriog  wUh  the  railroad  bualaeta,  aod  Ib'e 
nilroad  company't  wim  would  be  loadequale 
to  carry  idj  aadlliooBl  buiioeH."  TbU  In- 
quiry Deed  not  be  turiher  exleoded,  except  to 
obaerve  tbat  tbere  would  be  oo  occasion  to 
make  Ibe  Western  TTniou  TelegTB|>b  Company 
a  delendanl  in  Ibis  suil,  and  tt  would  not  have 
aay  staodin)!  in  court  to  complain  of  tbe  act  of 
August  7. 1888,  if  It  did  not  claim  tbat  the 
construction,  or  the  mainrenaace  and  operation 
by  Ibe  rail  way  company,  Ibroufth  It«  own  em- 
ployees, of  a  disUnct  telegraph  line  oa  the 
route  of  its  road,  for  tbe  use  of  tbe  govern- 
ment and  of  the  public,  waa  in  TloUllon  of  the 
coDtract  It  bad  made  with  tbe  railroad  com- 
pany. 

40]  'The  fuudamental  qaeatlon.  therefore,  b 
whether  such  a  contract  was  permilled  by  the 
acts  of  Congress  defiDlag  the  obllgalions  of 
railroad  companies  thai  had  accepted  " 
bounty  of  tbe  government.  For  tbe  ree 
we  have  i^itcq  m  tbe  discuaalou  of  oUier  parts 
of  Ibis  case,  we  answer  thia  question  In  tbe 
oegallve.  Such  a  contract  Is  not  authorized  by 
tbe  4ib  Kction  of  the  Idaho  act.  or  by  (he  like 
•eclion  (19)  of  tbe  act  of  1862.  Tbe  "arrange- 
meots"  AuiborJEed  by  those  acta  were  not  such 
aa  to  admit  of  a  contract  that  would  disable 
tbe  railroad  company  from  eoUring  upon  tbe 
Gonslruclioa  and  matDlenance  Itself  of  a  tele- 
graph line  for  the  accommodation  of  the  gov- 
ernment and  of  tbe  public,  or  that  would  pre- 
Tent  the  United  Slatei  from  requiriog  Ihe  nil- 
road  compaoy  h>  maintain  and  operate  a  tele- 
graph Hue  to  be  enllielv  controlled  by  Itself, 
and  which  would  be  wholly  indepeodeoi  of  any 
telegraph  line  operated  by  corporations  created 
under  the  laws  of  ■  stale.  And  we  may  add 
what  has  been  said  in  reference  to  tbe  prior 
agreements  of  1866,  1S69,  and  1871,  namely, 
that  DO  railroad  company,  operatlnf;  a  prist 
road  of  the  United  Sieies  over  which  lalerslate 
commerce  Is  carried  no,  can.  consistently  with 
the  act  of  July  24.  1806.  bind  itself,  by  agree- 
ment, to  exclude  from  its  rnadway  aoy  tele- 
graph companv  Incorporated  under  Ihe  laws 
of  a  state  which  accepts  the  provisions  of 
that  act,  and  desires  to  use  such  roadway  for 
Itslioe  In  such  manner  as  will  not  ioterfere  with 
tbe  ordinary  travel  (hereon. 

On  behalf  of  the  lelegmph  company  it  is 
contended  that  it  was  tKyond  tbe  power  of 
Congress  to  so  legislate  as  "to  imoslr  the  con- 
tracts, first,  that  between  tbe  United  Blates 
•nd  the  several  companies  mentioned  in  (he  act 
of  1863;  and  second,  those  between  tbe  rail- 
way company  and  this  defeDdnnl."  We  per- 
ceive DO  ground  on  which  this  contentinn  can 
properly  rest.  It  baa  alrendy  been  fully  ex- 
amined. As  wo  have  seen.  Congress,  in  Ihe  act 
of  1862,  expressly  reserved  Ihe  power,  not  only 
to  alter,  amend,  or  repeal  Ibat  act,  but  to  add 
to  Its  provisiona.  To  what  has  already  been 
aald  as  to  tbe  power  of  Congress  under  this  re- 
Mrvod  power,  we  may  add  tbat  the  object  of 
■ucb  reservalioD  is  to  enable  tbe  legislative  de- 
50]  partmeot  *to  protect  tbe  public  intereeli, 


and  "to  preserve  to  th*  state  control  OTer  I ta  con* 
Iracl  with  the  corpomlora,  wblch,  without  Ibat 
proviHlon.  would  be  Irrepealable  and  protected 
from  any  measure  sfTeclIng  ita  obllgallon." 
Tomlinton  v.  Jet*up.  B3  U.  S.  18  Wall.  451, 
407,  468  [21:804-206]. 

Another  conleniion  of  Ibe  telegraph  com- 
pany ia  that  for  any  failure  or  refusal  by  tba 
railway  company  to  comply  with  sectlona  ono 
and  two  of  the  act  of  August  7,  I3B8,  tbe  rem- 
edy of  the  United  Slates  U  an  action  at  law  by 
mandamus,  and  that  equity  is  without  Juris- 
diction  to  enforce  a  compliance  with  those  see-' 

It  cannot  be  doubled  that  tbe  goTemment 


could  lawfully  proceed  by  maodamus  acainat 
the  railway  company  for  tbe  purpose  nmply 
of  compeltiDg  It  to  perform  anv  duty  Imposed 


by  its  cbsrter  or  by  Blatute.  But  that  remedy 
would  not  afford  tbe  United  Slates  tbefull  re- 
lief to  which  It  is  entitled.  Here  are  agree- 
ments between  the  railway  company  and  the 
telegraph  company  Ibat  arewholly  Inconaiatent 
Willi  tbe  present  claims  of  tbe  government. 
Until  canceled— because  InroDsisleut  wtih  the 
act  of  lt^,  and  prejudicial  lo  the  rlgbU  of  the 
govern  mentand  the  public— by  aitecreelowhich 
the  telegraph  comiMoyis  a  party,  those  agree- 
meets  constitute  an  obelacle  ia  Ihe  way  of  the 
enforcement  of  that  act,  aod  tbe  protection  of 
those  rigbta.  In  a  mandamus  proceeding  by 
the  government  against  tbe  railway  company, 
the  telegraph  company  could  not  properly  be 
made  a  defendant,  and  no  Judgment  In  man- 
damus, as  between  tbe  United  Stalet  and  the 
railway  company, would  conclude  the  rights  of 
the  telegraph  company.  The  United  Statea  la 
certainly  entitled  to  the  iDlerpoaltion  of  equity 
for  tbe  caocelaliou  of  the  agreements  under 
which  the  telegraph  CO mpaay  asaerta  rlghtaln- 
conslstenl  with  tbe  act  of  1663  and  &e  a&M 
ameodatorr  thereof,  as  well  as  with  the  act  of 
1668.  Jurlsdictioa  Id  equity  being  acquired 
for  that  purpose,  the  court,  in  order  lo  avoid  ft 
mulllplicEty  of  suits,  can  proceed  le  a  decree 
tbat  will  settle  all  matters  In  dispute  between 
the  United  States,  the  railway  company,  and 
tbe  telegraph  company  which  relate  to  the  gen- 
eral subject  tif  telegraphic  commnnlcatlon  bfr 
tween  the 'points  namedbyCongreM.  Cod-[S] 
sequenllya  decree  canoeliog  the  agreemenla 
or  1866.  1866,  IFtTI,  and  iSBl.  by  reason  of 
their  being  In  tbe  way  of  the  full  performance 
by  the  railway  company  of  tbe  duties  Imposed 
by  the  act  of  1888,  may  also  require  the  jrall- 

gresss! 

''"'ea,  in  a  proceeaing   uy  manaamusin- 

J  against  the  railway  corapaoy  alone,  it 

mi f;fa I  be  objected  tbat  a  court  of  competent 
Jurisdiction,  in  a  suit  brought  by  tbe  telegrapti 

inipany  against  the  railroad  company,  bad 
.  J  joined  the  latter,  as  between  It  aod  the  tele- 
graph company,  from  disregarding  the  asree- 
mentofiaei.  Atlantic  A  P.  r<to.  Co.  v. 
Union  P.  S.  Go.  1  McCrary,  B41;  Weitern  (T. 
T<tUii.  a>.  V.  Unton  P.  R.  (h.  S  Fed.  Rep.  428, 
721.  It  is  true  that  tbe  United  Slates,  with 
leave  of  court,  might  have  intervened  in  Ibat 

lit.  But  it  we*  not  bound  to  do  so.  It  waa 
_jtltled  to  Institute  iu  own  suit,  and  bring  be- 
fore the  court  both  companies,  to  the  end  that  ita 
'  ~iu  might  be  declared  and  enforced  by  » 
IM  U.& 
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acmiprelmiilTa  deem    Bgatul  both  derend- 

Id  Bmee  t.  Grundy  fi»  U.B,  8  Pet.  210. 815  [7: 
eM,SS7J,  tbii  court  uid:  "Ittanotciiuugh  tliat 
there  ii  a  remedy  at  lawj  It  moal  be  plain  aad 
adequale,  Ot,  In  olber  nords,  as  practical  and 
eflident  to  the  ends  of  Justice  and  III  pi  ompt 
mil  mi  dI  St  ration  ai  the  remedj  lo  equity.  The 
cfrcumBtaDcn  ot  each  case  must  aclrnnfoe  th« 
npplicatloii  of  the  rule.  Watum  t.  Sutl>erland, 
72  D.  8,  6  Wall.  74,  79  [18:  680,  6881.  In 
Odrithi  V.  Spain,  83  U.  B.  16  WalL  211.  2!H 
[21:  48,  40],  ao  objection  vat  ralsMl  that  the 
remedy  at  law  wsa  ample.  The  coiirt.Qb^crTlng 
that  the  remedy  at  taw  wasnotasefftuiuslaslD 
eqatly.  laid,  amon^  other  things,  that  a  "direct 
proceeding  in  equitj  nil)  save  time,  expense, 
and  a  rauliiplicity  or  suits  and  settle  finally 
IberightB  of  all  concerned  In  one  lillfTHllon." 
Tbe  final  order  in  a  proceeding  by  mandamus 
aealnst  tbe  railway  company  would  not  con- 
clude the  rights  ot  the  lelegrspb  company. 
Nor  would  a  auit  in  equity  by  tbe  telejiraph 
company  against  tbe  railnay  company  con- 
clude tbe  ilgbts  ot  ibe  United  Btetes.  But  a 
suit  In  equity  by  Ihe  United  States  against  bolb 
compaaiea  for  the  purpose  of  annulling  the 
02]  'agreements  iiodet  nbich  the  lelegrapb 
company  claims  rights  adverse  to  tbe  United 
States  can  embrace  ali  tbe  matters  In  eonlro- 
▼eray  and  authorize  a  comprehensive  decree 
that  will  terminate  all  dlspniesamong  the  par- 
tlei  as  to  such  mailers.  Cootaie  Min.  Co.  v, 
Savlh  Caniina.  144  D.8.  B50. 607  [B6: 687. 648]. 

These  principles  are  abundantly  sustained  by 
the  antborities.  In  1  Pom.  £q.  Jur.  §  181, 
maoj  adjudged  cases  are  cited  Id  support  of 
the  proposition  that  "if  tbe  controversy  con- 
l«inB  any  equitable  feature,  or  reauires  any 
purely  eqnit able  relief  whtcb  would  belong  lo 
the  exclusive  Jorlsdlction.  or  Involves  any  mat 
ter  pertaining  lo  tbe  concurrent  JurisdlctioD. 
by  means  ot  wblcb  a  court  ot  equity  would  ac- 
quire, as  it  were,  ■  partial  cognizance  of  it, 
ue  court  may  go  on  lo  a  complete  adjudlca- 


wlse  be  beyond  the  scope  of  its  authority.' 
Tbil  MiDctple  was  applied  In  Peek  v.  Sehool 
2Krt.  No.  4  of  BeMl.  81  Wis.  616,  623.  Thai 
mw  a  auit  lo  set  aside  a  contract  made  by  the 
ofBcers  of  a  municipality.  The  court  held 
that  the  contract  should  be  set  sside,  and  the 

?|tK*tioD  aross,  whether  the  decree  might  not  go 
artber  and  prevent  the  collection  of  the  taxes 
MMaaed  and  levied  for  tbe  purposes  ot  tbe 
contract  adjudged  to  be  IDegal.  It  was  held 
that  as  tbe  laies  were  levied  in  order  to  carry 
the  illegal  coolract  into  effect,  Ihelr  collection 
could  be  stayed  as  a  proper  subsidiary  around 
of  relief,  upon  tbe  principle  that  the  lurisdic- 
tioD  of  tbe  court  having  once  righlfiiltj  at- 
tacbcd.  It  should  be  made  effectual  for  all  tbe 
porpoees  of  complete  relief,  "The  court,"  It 
wa»  Mld,"will  not  annul  the  contract  and  at  tbe 
tame  time  permit  the  officers  of  tbe  district  to 
collect  the  taxes  to  be  afterwards  recovered 
back  by  a  multiplicity  ot  suits  at  taw." 
"'-  -e  of  opinion  that  tbe  circuit  court 


In  iisue  between  the  United  BUles  and  the  de- 
feodant c 
lOO  U.S. 


We  percelTe  nosubilantlal  error  Id  tfaedecree 
itsed  by  the  circuit  court.  There  are  soma 
linor  provisions  in  each  *of  the  conlrscls  [&ll 
nnulledby  it  which  may  not  be  regarded  as  In 
lemsi'lves  beyond  the  power  of  the  conlracl* 
ig  parlies,  nor  Inconsistent  either  with  the 
ulles  enjoined  upon  the  railwsy  company  br 
leactol  1888orwilbllie  riehlsof  the  United 
tales.  But  tbcy  are  ot  sn  little  prncticsl  im- 
ortance.  and  arc  so  iniernoven  witb,  and  so 
Ifflcult  to  he  sepnraltd  from,  ihe  proviiiona 
lund  to  be  illrgiil  and  10  stand  in  tbe  way  of 
te  due  execution  ot  the  act  ot  Congress,  llial 
ie  circuit  court  properly  nd Judged  tbat  the 
3Dtiacis  referred  lo  should  be  set  nside  and 
nnulled. 

Tbe  decree  of  the  circuit  court  of  appeals  of 
aDuaTy29,  1894,  la  reversed  aod  wt  aside, 
nd  the  decree  of  Ibe  circuit  court  of  October 
1, 1893,  is  affirmed. 

It  is  tunher  adjudged  bv  this  court  that  tbe 
ircuit  court  make  a  suppSemeninl  decree,  en- 
irglng  the  period  within  wliicb  tbe  defend- 
Qts  may  mabe  sucb  arrsri~cmenls,  adjiist- 
leats,  and  changes  as  shall  become  neces'-srj 
y  reason  of  tbe  annulling  ot  tbe  contracts  of 
'ci.  I,  1866,  Sept.  1, 1889.  Dec-  U.  1371,  and 
uly  1, 1881,  and  to  carry  out  the  provisions  of 
le  fioal  decree  of  that  court.     Becerted. 

Mr,  Juttiee  Brawer  took  no  part  In  lb* 
caring  or  decision  of  this  case  on  the  present 
ppeaL 


UNITED  STATES.  Plff.  in  Err., 


(See  &  C  Beporler^  ed.  Ba-TOi) 
Pretvmption — telegraph  company^— notiei. 

No  presumption  exists  that  a  telesraph  oou- 
panr  wDcllngr  metmvps  for  the  gDvemraent  cent 
tbem  over  a  line  oDCnitf^  by  II  but  consiYucIed 
bra  railruadonmnanroverlti  route,  rather  IliaQ 
over  a  line  owned  li;  the  telegraph  oompao;  over 
tbe  same  routOL 

In  ttie  abaenoe  of  illreatlona  from  the  irovem- 
meot  ■  televraph  oompeny  ma;  send  mefSMSSa 
on  bebslt  of  the  goveniment  over  Its  own  Hoe  at 
tbe  nloB  ertabllahed  br  the  PoacmiTSter  OeneraL 
I  Una  oonstruoled  br  B  railroad 


vitbm 


staid. 


Aleletrroph  oompanrls  traund  to  take  potloe 
tbat  a  teleiiraph  lloe  operated  br  It  was  obn* 
strucled  bra  railroad  com  pan  r  with  auv  era  meat 

tnuloen  were  dedicated  brConm^M  to  speoHle 
purpose*,  and  could  be  retained  br  the  aovem* 

[No.  19.] 

rgved  December  IS.  189^.    Jkeidtd  Notembtr 

18,189S. 

N  ERROR  lo  the  Circuit  Court  of  the 
.  United  Slates  for  the  Boutbem  District  of 
'ew  York  to  review  a  JudEmect  In  favor  ot 
efeodanls,    Ibe    Western    Union  Telegraph 

apany^dt.,  in  an  action  brought  by  tbe 

ted  States  i< 
lid   company  o 
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Oer.  1 


MM  ttwinnllted   for  tbo  gOT«T}im«iit   tftcr 


MSNtt 

July  1. 


_   __    jfl  route  of  the  Udioq  Pacific  Ratlwa;. 

?rbe  f&cti  are  Mated  to  the  oplaioa. 
■'     ■  —  AW«U,  Jr.,  Solicitor 

I  Tmggttrt  for  defendant!  In 

Jfr.  Jvtiee  H«.rl»ii  doltreied  Uia  opinion 
al  tbe  court: 

Tbii  acllon  naa  brought  br  tbe  United 
Stales  to  recDTPT  from  tbe  defendanta  In  error 
the  aum  of  %n,tK.Vi,  wblch  amount.  It  ia 
alleged,  was  paid  to  the  Western  Union  Tele- 
graph Company,  od  account  of  telegtapb 
mntagea  transmitted  for  the  eoTernment,, 
after  July  1 ,  1881,  over  telegraph  lliiei  operated 
bv  (bat  companv  on  and  over  the  route  of  the 
Union  Facinc  Ballway,  and  vaa  VTOD^uUy 
dlrlded  betwera  the  two  defendsnU  In  disre- 
gard of  tbe  righla  of  tbe  United  States. 

The  generaF  ground  upon  which  tbe  govern- 
ment  rcata  tbia  claim  ia  tbat  the  anma  paid  by 
It  on  account  of  auch  meaaagei  were  ael  apart 
f or  (pectflc  purpoaFs  by  ibe  acta  of  Conf^ren 
under  which  (be  Uoion  PaciOo  Railroad  Com- 
panr,  tbe  predeceasoi  of  tbe  UnloD  Paclllc 
Bailway  Compsny,  received  the  aid  of  tbe 
United  Stales  for  tbe  construction  and  malnte- 


a  verdict  was  returned  for  the  dtrrendanta,  and 
Judgment  was  rendered  <n  their  favor. 

The  relatiom  between  tbe  United  States  and 
the  defendant  company  are  fully  shown  in  the 
opinion  just  rendered  In  the  cnse  of  United 
SfatavVnionP.B.  Oa.  I60U.8.  l[anf«,819J. 
In  order,  howeTcr,  tbsl  tbe  isaue  Id  tbe  ptesent 
case  may  be  readily  understood  without  fre- 
quen  tty  recurring  to  tbat  opinion ,  it  is  neceassry 
to  resisle'  lome  of  tbe  facta  dlsdoeed  in  tbe 
former  eaae. 

Tbe  Union  Padflc  Ballroad  Company  was 
Incorporated  by  tbe  act  of  CoDgren  of  July  1, 
A5]186a,  piaaed  to  aid  In  the  'conatructloo  of  a 
railroad  and  trlegrsph  line  between  the  Mla- 
aourl  rlvciand  the  Pacific  ocean,  and  to  secure 
to  the  government  ibe  use  of  the  same  for 
postal,  military,  and  other  pntpocea.  U  Stat. 
alU  489,  chsp.  ISO. 

Tbat  act  granted  to  tbe  company  a  right  of 
way  Ihroogb  the  public  domain  for  the  con- 
atructloD  of  a  railroad  snd  telegraph,  and  In 
aid  of  such  cnDBtructioD  granted  also  every  al- 
ternate odd-numbered  aection  of  public  laud, 
not  mlDersI,  to  the  amount  of  Ave  alternate 
■ections  per  mile,  within  tbe  llinlla  of  ten  miles 
00  each  side  of  the  road,  and  which  bad  not 
been  aold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  and  to  which  a  pre  emp- 
tlon  or   homestead  claim  had   not  attached. 

For  tbe  purposes  mentioned, the  Secretary  of 
the  Treasury  was  required,  upon  the  written 
certificate,  by  commiaiioners  appointed  by 
the  President,  of  the  completion  and  equip- 
ment of  each  40  consecutive  miles  of  railroad 
and  telegraph,  as  prescribed  t)y  theact,  toi)«ue 
to  tbe  company  bonds  of  the  United  States 
for  a  named  amount.  And  to  aecore  the  re- 
payment to  the  United  States  of  any  Iwnda  so 


iaiued  and  delivered,  with  tbe  Interest  thereon 
puld  by  Ihc  United  tjtstei,  such  Issue  and  dfr 
IJTcry  were  declar«l  to  constitute,  ipiofaeto,  n 
first  murlgoge  on  tbe  whole  line  of  IlieraJlroMl 
and  telegruph,  togelber  with  the  rolling  atiwk, 
fixtures,  and  property  of  every  kind  bclongfdg 
to  the  company,    6  S. 

By  the  6Ih  sectlou  of  (hat  act  It  waa  pra- 
vidHl  that  "thegrants  aforeeald  are  made  upon 


munttioDs  of  war,  auppliea,  sod  public  atoro 
upon  aaid  railroad  for  the  goveroment  «!»»• 
ever  required  to  do  so  t^  any  depnrtmaDt 
thereof,  and  tbat  the  government  shall,  at  all 
times,  have  the  preference  In  tbe  use  of  Ibe 
same  for  all  tbe  purposes  aforesaid  (at  fair  Mid 
reasonable  rates  of  compeosatloo,  not  to  exceed 
tbe  amounts  paid  by  private  parties  tor  tbe 
same  kind  of  service);  and  all  compensallon 
forservlcesrenderedforthe  government  shall  be 
applied  to  tbe  payiiient*of  said  bondaandfOO 
Interest  nnlil  tbe  whole  amount  Is  fully  paid. 
Bald  company  may  also  pay  the  United  Stales, 
wholly  or  in  part,  in  tbe  same  or  Olber  bonds, 
treasury  notes,  or  other  evidences  of  deM 
against  the  United  States,  to  be  allowed  at  pan 
and  after  said  road  ia  completed,  nnUl  isU 
bonds  and  interest  are  paid,  at  Mast  B  par 
centum  of  (he  net  earnings  of  laid  road  anill 
alao  be  anniiallv  applied  to  the  payment  thetv- 
of." 

Tbe  10th  aection  waa  In  these  woida; 
"The  several  railroad  com  panlea  herdn  named 
are  authorlKed  to  enter  Into  an  arrangement 
with  the  Pacific  Telegraph  Company,  tbe  0*ei> 
land  Telegraph  Company,  and  the  Cellfonlt 
SlHte  Telegraph  Company,  so  that  tbe  presnt 
line  of  telegrsph  between  the  Missonii  rln> 
and  Ban  Francisco  mav  be  moved  upon  or 
along  the  line  of  said  railroad  and  branches  M 
fast  as  said  roada  and  branches  are  built;  and 
if  said  arrangement  be  entered  Into,  anil  tbs 
transfer  of  aaid  leleitrapb  line  bemade  Id  m- 
cordanee  tberetvllb  to  tbe  line  of  said  railroad 
and  branches,  such  transfer  shall,  for  idl  pur- 
poses of  this  act,  be  held  and  considered  a  fnk 
fllment  on  the  part  of  said  railroad  companies 
of  tbe  provisions  of  tbia  act  In  regard  to  llw 
construction  of  said  line  of  telegraph.  And  in 
case  of  disagreement  said  telegraph  companies 
are  authorlzedtorcmovetlieirllDe  of  telegraph 
along  and  npon  tbe  line  oF  railroad  herein  eon- 
templated  without  prejudice  to  the  righta  of 
said  railroad  companies  named  herein. 

ThU  act  also  provided  that  tbe  better  to  BO- 
complisb  Its  object,  "namely,  10  promote  tba 
public  interest  and  welfare  t^  tbe  conitrucUoB 
of  said  railroad  and  telegraph  line  and  keep- 
ing the  aame  in  working  order,  and  lo  aeeura 
to  the  government  at  all  tlme8(but  particulsilf 
In  time  of  war)  the  use  and  benefits  of  tbe  sama 
for  postal,  military,  and  other  purposes.  Con- 
gress may,  at  any  lime,  having  due  regard  toe 
tbe  rights  nf  aala  comiMnlea  named  herein,  add 
to.  alter,  amend,  or  repeal  Ibis  set."    g  18. 

This  act  was  amended  by  an  set  approved 
July  S.  1864.     18  Slat,  at  L.  SM,  chap.  SIS. 

The  latter  act  contained  addiliornl  granls  ot 

lands  and  *boods,aDd  by  itsStb  section  pn>-[BT 

IGO  CS. 


ovGi)i>^Ic 


namot  Statm  t.  Wmxui  Dmox  Txlxosapb  Co. 


vided  flnt  anly  "one  tilC  of  tbe  compnua- 
OOB  for  terrlcM  rendered  (or  tbe  goTerament 
by  [be  cbmpsnles  aamed  fa  tbe  tct  "shall  be 
required  lo  be  applied  to  tbe  pajmeot  of  the 
lioDda  iMued  bj  the  government  in  ild  of  Uie 
coDStructloD  of  Raid  roada."  Bj  Itae  IStb  lec 
tlon  of  ibat  act  tbe  Beveral  ccmpaolea  aulbor- 
tied  to  consimct  tbe  roada  named  were  re- 
quited "  to  operate  and  uie  aald  roadi  and  tel- 
egraph for  all  purposes  of  communication, 
Invel,  and  Iraneportailon,  to  far  as  tbe  public 
and  the  coTernment  are  concerned,  as  one  con- 
ttuoouB  liDC,  and  tn  such  operation  and  use 
to  afford  and  secure  to  each  equal  advantages 
and  facilities  as  to  rates,  time,  and  iraosporU- 
Uon,  nilhout  enj  discriminBlioQ  of  anj  kind 
in  favor  of  the  road  or  business  of  any  oi  either 
of  said  companies,  or  adverse  to  ibe  road  or 
buslnessof  any  or  either  of  the  olheia"  etc.  18 
Slat  at  li.  SM,  8.18.  3B2. 

Bvan  act  approved  Hay  1, 1S78,  known  as 
tbeThimnan  act  (20  Stal.  at  L.  56,  chap.  D6, 
^  3),  tt  waa  provided  Ibat  "  the  irhole  amount 
of  Gompensallon  which  may.  from  Ifme  to 
time,  be  due  lo  said  several  railroad  compaoiee 
raspectlvely  for  services  rendered  for  tbe  gof- 
cmmeDt  shall  be  retained  hy  the  United  States, 
one  half  thereof  lo  be  preseDily  applied  to  Ibe 
liquidation  of  tbe  Iclerest  paid  and  to  be  paid 
by  the  United  Blates  upon  the  bonds  so  Issued 
t^  It  as  storesalii,  to  each  of  safd  corporations 
wverally,  and  tbe  other  balf  thereof  to  be 
turned  loto  tbe  sinking  fund  hereinafter  pro- 
vided, for  the  uses  therein  meDtlooed,"  The 
same  act  made  it  Ibe  duty  of  the  Attorney 
General  of  the  United  Stales  to  enforce. by  prop 
er  proceeding  against  the  said  several  railroad 
companies,  respectively  or  jointly,  or  aealnst 
either  of  them,  and  others,  "all  the  rights  of 
the  United  Stales  under  this  act  and  under  the 
acta  hereinbefore  mentioned/  and  under  any 
otber  act  of  Congress  or  right  of  the  Unlt^ 
State*:  and  in  any  suit  or  proceeding  already 
commenced,  or  that  may  be  bereaftcr  com- 
menced, aftaiust  any  of  said  companies,  either 
■lone  or  with  other  parlies.  In  respect  of  mat- 
ten  arising  under  this  act,  or  under  the  acts  or 
rIgbU  bereinbefore  menlloned  or  referred  to. 
It  shall  be  the  duty  of  the  court  to  determine 
the  veij  right  of  the  matter  without  regard  lo 
SSJmatleTB  of  form,  "Joinder  of  parties,  mnJ- 
(ifariousness,  or  otber  matters  not  affecting  the 
■ubstanlia]  rigbta  and  duties  arising  out  of  the 
matters  and  acta  hereinbefore  slated  and  re- 
ferred to."    g  10. 

In  1883  theUoloD  Pacific  Railroad  Company 
began  to  construct  Its  road,  and  fn  1869  cnm- 
pleted  iu  main  line  from  Omaha  to  Ogden. 
also  conatrucleJ  -  -  - 
tbe  itorth  side  of  . .  . 
at  or  near  Omaha  to  Ugdeo. 

The  Leavenworth.  Pawnee,  A  Western  Rail- 
way Company,  a  corporalion  of  Kansas,  re- 
fencd  to  in  the  0th  sectloo  of  the  act  of  1802, 
Bad  in  the  ISth  section  of  the  act  of  1804, 
chap.  916,— and  which  at  the  date  of  the  latter 
act  was  known  aa  the  Union  Pacific  Railway 
Company,  Eastern  Division  (IS  Stat,  at  L.  iOS; 
18  BUL  at  L.  861),— began  In  1806  to  construct, 
and  fn  1670  completed,  a  railroad  from  Ean- 
Hs  OHy  to  Denver,  connecting  at  tbe  latter 

S)Int  tinder  tbe  autborily  of  an  act  of  Coogreas 
S  BUL  at  L.  8S4,  cbap.  IS?)  with  tbe  Denver 

iMu.a. 


PaclQc  Railroad  A  Telegraph  Company,  a  cor- 
poration of  Colorado,  wboae  road  extended 
from  Denver  lo  Cheyeooe. 

Tn  1880,  these  three  companlea — the  Union 
Pacific  Railway  Company,  Easteru  DlvlsloD, 
having  previously  changed  tls  name  to  that  of 
Ransaa  Pacific  Railway  Company— coq soli- 
dated  their  lines,  property,  and  franchlaea,  and 
became  tbe  Union  Pacific  Railway  Company, 
a  defendant  in  this  action. 

As  operated  at  the  time  Ibis  action  was 
brought,  tbe  Union  Pacific  Railway  eiteoded 
from  a  point  at  or  near  Council  Bluffs  lo  Og- 
den,  and  from  Kansas  City,  by  tbe  way  of 
Denver,  to  Cheyenne. 

The  entire  line  from  a  point  at  or  near 
Ooiaha  to  Ogdeu.  and  the  line  from  Kansas 
City  to  Boaz,  t>etweeD  Kansas  City  and  Den- 
ver, waa  aided  by  tbe  United  Btaies  by  granti 
of  lands  and  by  bonds;  the  line  from  Boaz  to 
Denver,  and  from  Denver  to  Cbeyeune,  by 
grants  of  laud  alone. 

The  United  States  baa  tiever  been  rclmburted 
in  full  (or  the  interest  paid  on  these  bonds,  and 
If,  lo  this  action,  tbe  government  ahould  re- 
cover Ihe  whole  snm  claimed  by  It.  a  large  def- 
icit would  still  remain  over  and  above  all  pay- 
ments made  or  credits  given. 

■On  tbe  leth  day  of  June,  16C0,Congres8[59 
paased  an  act  "to  facilitate  communication  bo- 
tween  the  Atlantic  and  Pacific  stales  by  eleo- 
trie  telegraph."    IS  Stat,  at  L.  41,  chap.  187. 

At  the  date  of  that  act,  the  Western  Unloo 
Telegraph  Company  owned  or  operated  Unci 
eiieoding  eastwsrd  and  southward  from  St. 
■Tosepb  to  Washington,  New  Orleans,  New 
York,  and  other  principal  dtlea  of  the  United 
States. 

Under  the  act  of  18TO.  the  Paclllc  Telegraph 
Company  and  the  California  State  Telegraph 


tion,  a  telegraph  line  from  Bt.  Joseph,  HI*- 
aouri,  by  the  way  of  Omaha  and  Bait  Lake 
City,  lo  Ban  Francisco,  upon  substantially  the 
route  afterwards  adopted  by  the  Union  Pacific 
Itailroad  Company  for  its  road  between  Omahft 
and  OgdeD, 

Proceeding  under  the  IBth  section  of  the 
act  of  July  1,  18SS,  above  Quoted,  the  Pa- 
cific Telegraph  Company  and  tbe  California 
Btale  Telegraph  Company  transferred  their 
lines  from  their  prior  location  and  reconalrucled 
them  upon  the  lovl/t  aide  of  the  right  of  way 
of  the  Union  Pacific  Railroad  Company,  aa 
rapidly  as  tbe  latter  constructed  Ita  road  be- 
tween Omaha  and  Ogdeo,  and  those  companlea 
or  the  Western  Union  Telegraph  Company 
have  ever  since  operated  and  malnt^oed  those 
lines.  But  this  transfer  was  made  Without  any 
arrangement  with  the  railroad  company,  but 
under  that  provision  of  the  act  of  1863  declar- 
ing that,  in  caseof  disagreement,  the  telegraph 
companies  "areauthorlied  to  remove  their  line 
of  telegraph  along  and  upon  the  line"  of  the 
railroad,  without  prejudice  lo  the  rights  of  tbe 
railroad  companies  named  In  that  act.    fS  IS. 

In  1884  the  Pacific  Telegraph  Company  was 
consolidated  with,  and  in  1867  the  Calllornia 
Stale  Telegraph  Company  was  leased  to,  tbe 
Western  Union  Telegraph  Company. 

On  thelatdayofSeplember.iees,  the  Union 

Pacific  Raflroad  Company  iMted  lis  line  of 
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tclegrapb  in  th«  AIIidIIc  A  Pacific  Telegiaph 
Uompaoj  bj  an  Bgreementof  tbHtdate,  whlcb 
wai  iiipplenieDl«d  by  en  Hgreement  eoWrKl 
IntooD  Ihe^Otbday  of  December,  1671.  Uoder 
tbow  agrcemeoli,  wbirli  wete  ezumbed  la  Lbe 
601  case  of  Unileil  Slaltn-f.  Onion  'P.  R.  Co. 
IBO  U  8.  1  [anlt.  819|,  ihe  Atlaniio  4  Pnciflc 
Telegrapb  Company  operated  tbe  Tailroad  lele- 
Ktapli  linea  umll  about  Fcbruaiy  1. 1S8I,  nhea 
It  was  wQTged  ialo  tbe  Westviu  Union  Tele- 
graph Coaipony  lir  conBoliiUlioo, 

Prior  to  Jul; -J,  1834,  tbe  United  Stales  Tele- 
graph Compio;  begun  tbe  coostriiclion  of  a 
telcgriipb  lioe  from  Wyaiidot'e,  KaDuiB,  nrst- 
wat3.  Bod  was  con*iructing  (t  at  tbe  time  tbe 
Leuvenwortli,  PanDce.  &  Western  Railroad 
Company  bfgau  lo  build  lif  road;  end,  under 
tie  act  of  Jutv  i,  li^.  knotrn  as  tUe  Idalio 
act,  entitled  "A.D  Act  for  Increased  Facilities 
for  Telrgrapb  CammuuiciiIioD  between  Ihe 
Allnnllcnud  Pacinc  8l«ies  and  the  Territory 
of  Idabo"  (19  Siat.  at  L.  XT3,  cbap.  220).  It  re- 
moved its  constructed  line  and  located  lbe  some 
upon  lbe  rigbl  of  way  of  tbe  Leavenwortb, 
Pnwnce,  &  WcBlern  Itailroad  Compiiny,  and 
continued  to  build  and  operate  its  line  as  the 
construction  of  that  rofld  progKBsed, 

This  Idniio  act  autborixed  Ihe  several  rail- 
road companies  Darned  In  tbe  act  of  July  1, 
lhG2.  lo  enter  into  arrange  me  nta  with  the 
Dniled  SlateaTelecrnph  Company,  ao  that  the 
line  (iF  telcfrrapb  belween  the  Missouri  river  and 
San  Fraticiscu  coiiid  be  made  upno  and  along 
tbe  line  of  said  railroad  and  braoehes  as  fastas 
that  road  and  branches  were  built.  If  such 
Airau/emeDts  were  entered  iaV>,  and  the  trans- 
fer of  tbe  Iplegtipb  line  was  made,  in  accord- 
ance therewith,  lo  tbe  line  of  tbe  railroads  and 
branches,  sucti  iransrer  should,  for  all  pur- 
poaea  of  the  act  referred  to,  be  held  and  con- 
sidered a  fulfilment  on  tbe  part  of  lbe  railroad 
companies  of  tbe  provisions  of  Ihe  act  In  re- 
gard to  the  conPlructioo  of  a  telegraph  line; 
aad  in  cnie  of  dlsacreement  IbeleUfEraph com- 
pany was  ntilbortzid  to  remove  its  line  of  tele- 
graph along  and  upon  tbe  tint  of  railroad 
therein  con  le in  plated,  without  prejudice  to  tbe 
rigbta  of  tbe  railroad  conipanies.     §  4. 

On  the  2Ttb  day  of  February,  1806,  the 
Uciled  Stales  Telegraph  Company  transferred 
Its  telegraph  lines,  and  the  Tigbl  lo  exleod  the 
same,  to  tbe  Western  Union  Teleeraph  Com- 
puiy.  and  lbe  latter  built  a  telegraph  line  along 
tbe  railroad  last  named,  as  fast  at  Ihat  road  was 
CODitructed,  and  on  October  1,  1806,  the  latter 
01]compaDy,aDd  tbe  rail  road  company 'under 
the  name  of  tbeUnloD  Pacific  Railway  Com- 
pmny.Eailem  Division,  entered  into  an  agree- 
meot  pursuant  to  which  that  telegraph  line  was 
completed  to  Denver. 

Tlie  Leavenworth,  Pawnee,  Sc  Western  Rail- 
road Company  constructed  no  line  of  telegraph 
along  lis  road,  but  received  the  compensation 
pteacrlbed  by  the  seveml  acts  of  Congress  for 
the  full  performance  of  the  couditlons  of  those 
mcts,  namely,  land  and  bonds  for  the  road  from 
Kansas  City  lo  Boaz.  and  lands  for  the  road 
from  Boaz  to  Denver. 

In  title  es  of  the  Revised  Statutes  will  be 
found  aubstantlally  all  the  provisions  of  the 
tct  of  July  34.  ISee,  entitled  "An  Act  to  Aid 
In  the  CoostructioD  of  Telegraph  Lines,  and  to 
Secure  to  tbe  QoTemineDt  Uie  Use  of  the  Stme 


for  Postal,  Hllitary,  and  Other  Parptm*"  (14 
SlaL  al  L  32i,  cbap.  ^SOJ,  as  well  as  some  of 
tbe  provisions  of  other  acta  relating  to  the 
same  general  aubjecu  Those  provisions  are  U 
follows: 

"^  5263.  Any  telegraph  company  now  or- 
ganized, or  which  may  hereafter  be  organiz^il. 


graph  through  and  n 

lie  domain  of  the  United  Slates,  over  and  along 
any  of  tbeiiillltiiry  or  post  toudsof  tbeUnltea 
States,  which  have  been  or  may  hereafter  be 
declared  such  by  law,  and  over,  under,  or  across 
tbe  ntivigublc  streams  or  waters  of  the  Untied 
Status:  but  such  linesof  telegraph  ahall  be  ao 
constructed  and  maintained  as  not  to  obstruct 
the  navigation  of  such  streams  and  waters,  or 
Interfere  with  tbe  ordinary  travel  on  such  mili- 
tary or  post  roads. 

'g  5264,  Any  telegraph  company  organized 
under  lbe  laws  of  any  state  shall  have  the  right 
10  take  and  use  from  the  public  lands  through 
which  lis  lines  of  telegraph  miiy  pass,  tbe  neces- 
sary stone,  timber,  and  other  materials  for 
its  posts,  piers,  siatioas,  and  other  needlul  usee 
In  the  construclloa,  malnienance,  and  upera- 
lion  of  Ita  lines  of  telegraph,  nnd  may  pre- 
empt and  use  such  portion  of  the  unoccupletl 
public  lands  subject  to  preemption  through 
which  their  Hoes  of  telegrajih  ma^  be  located 
as  may  be  necessary  for  Ifaeir  staliona,  not  ez< 
ceeding  40  acres  for  each  station;  but  such 
staliona  ahati  not  be  within  15  miles  of  each 

*8ectioD  5265  forbids  tbe  tranifer  by  snyrSS 
company  lo  any  other  corporation,  aiaoclaUon, 
or  person  of  the  rigbta  granted  by  the  act  of 
July  24. 1866,  or  by  the  above  UtTe. 

'■%  5386.  Telegrams  between  the  aeversl  de- 
pertments  of  the  V>vemmenl  and  their  officers 
and  agenta.  In  their  transmission  over  lbe  linei 
of  any  telegraph  company  to  which  has  been 
given  the  right  of  way,  timber,  or  station  ianda 
from  the  public  domain,  shall  have  priority 
over  alt  otber  business,  at  sucb  rates  as  tbe 
Postmaster  Qeneral  shall  annually  fix.  And 
no  part  of  any  appropriation  for  tbe  aevermi 
departments  of  the  government  shall  be  paid 
10  any  company  which  neglects  or  refuses  to 
transmit  such  telegrams  In  accordance  with 
the  provisions  of  this  section. 

••%  5267.  The  United  States  may,  for  postal, 
mililary,  or  other  purposes,  purcbsse  all  the 
telefsrapb  lines,  property,  and  effects  of  any  or 
all  companies  actiog  under  tbe  provisions  of 
tbe  act  of  July  24,  1866,  or  under  ibis  title, 
at  an  appraised  value,  to  be  ascertained  by  five 
competent,  disinterested  persons,  two  of  whom 
shall  be  selected  by  the  Postmaster  Qeneral  of 
tbe  Ualted  Slates,  iwo  by  tbe  company  inter- 
ested, and  one  by  lbe  four  to  previously  ae- 
lected." 

Section  5268  provides  ihat  "before  any  tele- 


with  tbe  Postmaster  General  of  the  reauiclioDa 
and  obligatioDS  required  by  law." 

On  the  7th  of  June,  1867,  the  Western  UdIob 
Telegraph  Company  formally  accepted  the 
provisions  of  lbe  act  of  July  24,  186C.  and 
since  about  January  1, 187S,  Ihe  compeusalioB 
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It  «u  rallUed  to  receive  for  lendlnK  meswj^ 
for  the  government  bu  been  fixed  by  iiie 
Po«tma»ler  OcDcr&L 

Tbe  Union  Pacific  Ttftllws;  Company  nerer 
.•crapled  ihe  proTlslon*  at  the  act  of  July  Si, 
1866,  u  to  lU  telegraph  line. 

On  tbe  l8l  day  oC  July,  1881,  tbe  Westera 
Unton  Telegraph  Company  ftod  the  Union 
Pacific  Railway  Compani  entered  inio  an 
acreemejil,  under  wblcQ  tne  former  operated 
■n  llie  telegrapb  lines  Darned  In  it,  and  tbe 
pnirialona  of  wblcb  bave  beeo,  and  at  the  date 
tbia  action  waa  brought  were  iKlng,  carried 
out  by  botb  partlea. 

Q3]  The  preamble  of  that  agreement  redtea 
that  it  was  made  "for  the  purpoBeof  providing 
telegraphic  facilUiea  for  Ibe  pen<e«  thereto, 
■iid  of  matDtalDlng  aod  operating  the  Itnea  of 
telegraph  along  the  railway  company'a  rail- 
loada  Id  the  most  economical  maoDer  in  tbe  fn- 
tereat  of  both  parttee  and  for  the  purpoM  of 
fulBlllng  the  obligations  of  tbe  railway  com- 
pany to  the  KOrcmmeDt  of  the  United  States 
and  ttw  public  la  respect  to  tbe  telegraphic 
wtvice  required  by  the  act  of  Congress  of  July 
1,  1862,  and  the  Bmeodmeata  thereto." 

All  the  telegraph  lines  and  wires  covered  by 
the  agreement,  belonging  to  or  used  by  either 
party,  were,  fortbepurposeeof  the  contract,  lo 
"form  part  of  the  general  aysteiA  ot  the  tele- 
graph com  pan  v;"  and  Ibe  railway  com[iBDy  was 
to  be  protected  by  rhe  telegraph  company  from 
the  paymeDt  of  all  tales  levied  and  asiensed 
upon  the  telegraph  properly  belonging  to  either 
portv. 

Tbls  sgreement  by  lis  terms  extended  lo 
all  railroads  and  branches  or  extensions  then 
or  thereafter  owned  or  controlled  by  the  rnll- 
road  company,  except  to  railroads  that  might 
tie  aubaequently  acquired  on  wbicb  Ibe  tele- 
graph  company  already  hadalloeof  operaiion: 
and  to  such  roads  tbe  agreement  woa  not  lo 
Kpnly,  except  b;  mutual  consent  of  tbe  parties. 

The  third  paragrnph  of  tbls  agreement  pro- 
Tided  ihst  "the  rsilvcsy  compsny.  so  far  as  It 
fegaliy  may,  hereby  graoU  and  agrees  to  as- 
sure to  the  telegrsph  company  the  excluaive 
right  of  way  on.  along,  upon,  and  under  the 
line,  lands,  and  bridges  oE  tbe  railway  company 
■nd  any  eilension  and  branches  thereof,  for 
the  construction,  maintenance,  operation,  and 
nae  of  lines  of  poles  aod  wires,  or  either  of 
them,  or  underground  or  other  Hyslem  of  com- 
nunlcatlon  for  commercial  or  public  uses  or 
business,  with  ibe  right  to  put  up  from  time  to 
time  or  cause  to  be  put  up  or  ciinatrucled,  un- 
der th«  provision  of  this  agreement,  auch  ad- 
dllkmal  wires  on  ils  own  or  Ihe  railway  com- 
pany's poles  or  such  addlliooal  lines  of  poles 
and  wires,  or  either,  as  well  on  ila  bridges  as 
on  Its  right  of  way.  ortoconstruci  eucb  under- 
ground  lines  as  tbe  telegrnpb  company  may 
oeem  expedient,  doins  as  little  damage  and 
causing  as  liule  Inconvenience  to  the  railifBy 


for  tbe  Gonalruction  or  operation  of  a  Hoe  of 
pole*  and  wire  or  wIreK  or  underground  or 
Other  system  of  com  muni  rati  no  In  competiilon 
with  tbe  lines  of  Ihe  telegraph  compnnj  pnrlv 
btrflo,  except  at  and  for  the  railway  company  s 
tegular  local  raiea,  nor  will  It  fumiab  for  any 
competing  line  any  facllliles  or  aasistance  that 
ICO  u. ». 


It  may  lawfully  withhold,  nor  stop  Iti  Iraint, 
nor  distribute  material  therefor  at  any  other 
than  regular  stations." 

By  article  four  of  the  agreement  It  was  pro- 
vided that  tbe  employees  of  the  railway  com- 
pany "shall  transmit  over  the  lines  owned, 
controlled,  or  operated  by  the  parties  hereto, 
all  commercial  telegraph  busloeas  offered  at 
the  railway  company's  offices,  and  shail  ac- 
count to  the  telegraph  company  eicluslvely 
for  all  of  such  business  and  tbe  receipts  therB- 
on,  SB  provided  herein;"  that  "the  telegraph 
compsny  shall  have  tbe  eicluslve  right  to  the 
occupancy  of  the  railway  company's  depots  or 
station  houses  for  commercial  or  public  tele- 
graph purposes  as  against  any  other  telejrrsph 
company;  sod  "that  if  any  person  orpsriy,  or 
any  offlcerof  the  government,  tender  a  mesaiifre 
for  transmission  over  the  railway  telegraph 
lines  between  CoudcII  Bluffs  and  dgdeo  at  any 
railway  telegraph  station  between  those  points, 
and  require  that  the  service  be  rendered  by  Ihe 
railway  company,  the  operator  to  svbom  the 
same  is  tendereo  shall  receive  and  forwaril  Ihe 
same  accordingly,  at  rates  tobefltedbv  the  rail- 
way company,  lo  tbe  point  of  desiinaiion  if  not 
beyond  ils  own  linei  ,  .  .  Protided.  Iioaettr, 
That  tbe  local  receipts  ot  Ibe  railway  company 
on  such  mesBRKe  shall  be  divided  between  the 
parties  hereto  in  the  same  manner  and  subiect 
to  tbe  same  condiliona  as  provided  in  the  lOlh 
clause  of  this  Sfireement."  Tbe  10th  claiiso 
provided  that  "at  sll  leleCTapb  slultona  of  Ihe 
railway  company  ils  employees  shall  receive, 
irsoeniil.  and  deliver  such  commercial  or  pub- 
lic messages  ds  may  ba  oITered,  and  shall  ren- 
der to  tbe  telegraph  company  monthly  stalB- 
Ls  of  such  Duslneis,  and  foil  accounts  of 
all  receipts  therefrom,  and  Ihe  rsilwnv  com- 
psny sball  cause  all  of  such  receipts  to  be  paid 
over  lo  the  telegraph  company  monlhly;"  and 
tbe  telegraph *i.'ompanyagreed"to return  Io[65 
Ibe  railway  company  monlbly  one  half  of  tbe 
cash  receipts  al  tele'Tnph  ststiona  maintained 
and  operated  by  sua  at  tbeexpenseof  the  rail- 
way company,"  The  lelegrapb  company 
agreed  lo  furnish  at  its  own  expcose  all  blaoks 
and  stalionery  hr  commercial  or  public  teie- 

Sjrspb  business,  and  all  Instruments  and  main 
ocal  batteries  and  battery  material  for  tbe 
operaiion  of  lis  own  and  the  railway  company's 
wires  and  offices.     It  la  also  covenanted  lo  suve 


...  Id  tbe  transmission  or  delivery  of  messa;;ea 
"for  any  person  doing  business  with  said  icle- 
graph  compsny,  or  on  Recount  of  any  other 
public  or  commercial  telegraph  buslDess"  for 
which  the  railway  company  was  to  account. 

No  record  was  kept  o[  business  done  under 
tbls  agreement  of  1881.  and  tbe  pRrtiea  liHve 
stipulated  Ibat  "it  la  now  impossible  lo  prove 
over  what  particular  wire  or  wlrea  the  tries- 
ssges  set  out  in  tbe  plaintiff's  bill  of  pnrllcu- 
lars  were  actually  tran^milled,  but  a  pari  were 
sect  over  what,  prior  to  1881,  were  the  wires 
of  tbe  railroad  company,  and  the  balance  over 
the  wires  owned  by  the  telegraph  company." 

Csince  tbe  conlinct  of  11581.  Uie  telegraph 
company  and  the  rnllway  compnny  havi'  not 
malnlaiued  distinct  offices  or  employed  differ- 
ent selB  of  teleirraph  operalora,  except  al  aome 
of  the  larger  towns  and  cities,  where  the  West- 
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Oor.  Tcui, 


«n  UdIod  Tslegnph  Company  bw,  to  addi- 
tlon,  eetablbfaed  separaie  offlcM  for  tba  tncs- 
■cllon  of  cimineicfa]  business  nnij  from  Ibe 
line  of  the  railna;,  but  Ifae  otBne  have  bcea 
In  common  and  Ibe  raroe  eet  of  operatora  have 
done  Ibe  work  required  b;  botb  the  telegrapfa 
company  and  tbe  railway  cofflpauy. 

In  the  agreed  etatement  of  facli  It  Bppeara 
tbat  "(be  smouDt  of  mesaagea  aet  oul  tn  the 

JlaintiS')  bill  of  pan<culara  correctly  stales  tbe 
ale  of  each  meuage  tbereln  set  tortb;  tbe 
tender  of  the  seme,  and  from  what  point  to 
what  point  tbe  same  was  Iran^mitlcd  by  tbe 
Western  Union  Telegraph  Company;  the 
■mount  collecled  by  the  Wesl^ra  Union  Tele- 

ffiapbCo□1paDy^or  Ihetransmisaionof  tbesame; 
e  proportionate  amount  of  the  whole  sum 
eejlhuapald  to  the  Western  Cnion'Telegrapb 
Company  which  naa  for  the  bonded  portion 
of  the  telegraph  Hoes  along  the  railways  of  the 
Union  Pacific  Railway  Company,  such  sum 
beloK  sucb  proportionate  itmouDt  of  tbe  whole 
amount  paid  aa  tbe  distance  along  the  bonded 
portion  ot  tbe  telegraph  along  aaid  line  or  lines 
of  railway  bears  to  tbe  whole  distance  tbe  mes- 
Mge  WBB  traosmltled  from  (he  point  of  origin 
to  tbe  point  of  destination;  Ibal  the  compensa- 
tion for  each  o(  the  messages  was  compulcd 
•nd  paid  for  ai  one  entire  service  and  at  tbe 
then  ruling  rate  for  aucb  entire  dislance  filed 
by  the  Postmaster  General  nf  the  United  Btales, 
Id  accordance  with  U.  8.  Rev.  Slat.  §  0366; 
■11  ot  Mid  messapes  were  ddiyered  to  tbe 
Western  Union  Telegraph  Company  by  the 
agent  or  officer  of  the  government  sendine  the 
tame,  written  upon  the  Wealem  Union  Ttle- 
graph  Compaoy's  blacks,  and  directed  to  the 
receiver  of  sucb  message  at  ibe  point  of  desti- 
nation and  without  any  direction  to  transmit 
tbe  same  orer  Ihe  bonded  portion  of  Ibe  line 
of  telegraph  of  tbe  Union  Pacific  Railway 
Company  for  the  whole  or  any  part  of  Ihe  dis- 
tance, but  it  waa  known  to  the  Western  Union 
Telegraph  Company,  from  the  character  ot 
tbe  aaid  messages,  tbat  they  were  from  one 
ofDcer  or  agent  of  tbe  government  to  another. 
That  at  all  tbe  times  the  said  messages  were 
thus  transmitted  by  the  Western  Union  Tele- 
graph Company  at  tbe  rates  annuolly  fixed  by 
Uie  Poslmasler  Qeneral  of  tbe  United  Sialea. 
the  ordinary  rates,  known  aa  commercial  rates, 
charged  to  other  persons  for  transmllling  likn 
messages  for  the  same  distances  were  very 
much  in  ezceai  of  the  rates  fixed  by  the  Post- 
master General;  that  tbe  ordinary  or  commer- 
cial nle  upon  the  bonded  poriioai  of  the  lines 
of  telegraph  situated  along  tbe  lines  ot  railway 
of  tbe  Union  Pacific  Railway  Compaov  was 
likewise  very  much  in  excess  of  tbe  rates'  fixed 
by  the  Postmaster  Qeneral  of  the  United  Stales 
during  Ihe  period  covered  by  the  accouDl  In 
this  action.  That  aa  to  a  large  number  of 
measages  Included  in  said  bfll  of  particulars 
■nd  known  as  Siffnal  Service  reports,  tbe  same 
were  irantmlttea  under  epeclal  arrangement 
ft&d  differcnlly  from  other  classes  of  measages, 
npon  what  were  known  as  'circuits,'  with 
'drops' at  all  placet  receiving  (be  said  Rignal 
671Service reports.  The'meibodof doingsaid 
business  was  as  follows:  As  many  places  as 
tbe  Chief  Bi^al  Service  Officer  desired  should 
receive  the  said  Signal  Service  report  were 
oonnected  upon  one  continuoui  line  ot  tele- , 
■IB 


graph  called  a  'circuit,'  and  tbe  lald  reports 
were  then  tent  over  this  wire,  and  at  each 
point  where  said  reports  were  received  an 
operator  took  tbe  laid  reports;  each  of  said 
points  (hua  receiving  the  report  being  called  a- 
drop,'  and  all  of  said  points  receiving  tbe  tatd 
leporia  at  the  same  lime;  that  by  rvason  of 
tbis  method  of  aendlnj!  reports,  a  specialty  low 
rale  waa  made  therefor,  the  said-  rate  being 
fixed  by  tbe  Poslmasler  General  in  theclrculara 
issued  annually,  and  upon  the  basis  of  amount 
of  mailer  and  number  of  drops,  and  extent  ot 
drcuils.  That  the  circuits  for  the  Iransmlasloo 
of  aaid  Signal  Service  reports  were  made  up 
beiwecQ  (be  points  named  in  tbe  account  in 
this  action,  and  Included  intermediate  poinu 
or  drops  in  each  case;  (hat  tbe  amount  sought 
lo  be  recovered  in  this  action  Is  such  propor- 
llonnte  amount  of  tbe  whole  amount  paid  aa 
the  dislance  along  the  bonded  portion  of  lbs 
telegraph  lines  upon  the  said  tine  or  lines  of 
railway  bears  to  tbe  whole  distance  over  which 
such  messages  or  reports  were  sent." 

Such  Is  tbe  case  made  by  the  record  now  be- 
fore the  court. 

It  la  clear,  under  the  acls  of  1863,  1884,  and 
1878,  tbat  the  goverameot  wai  entitled  to  re- 
tain, and  to  apply  as  directed  by  Congress,  all 
sums  due  on  account  ot  services  rendered  Id 
its  behalf,  by  any  railroad  company  named  in 
those  acts,  that  had  received  tbe  aid  of  the 
United  States  in  tbe  construction  of  Its  road 
and  telegraph  lines.  All  such  turns  were  set 
apart  by  Ijoneress  for  tbe  payment  of  the 
principal  and  interest  of  any  bonds  delivered 
by  the  United  States  to  sucb  company.  Tbe 
government  could  therefore  have  retained 
and  applied,  oa  In  tbe  acta  of  Congress  le- 
quired,  all  sums  due  from  It  on  account  ot 
mesKBges  sent  or  received  by  It  over  tbe  tele- 
graph line  n"if(rue(«it^M«  Unian  Paeifie  Bail' 
road  Company.  Union  P.  R,  Go.  v.  UaiteS 
Statu  {"Sinking  Fund  Caiet'')  »  U.  8.  700 
[36;  496].  No  agreement  between  tbat  com- 
pany and  the  Western  Union  Telegraph  Com- 
pany, transferring  to  tbe  latter  the  control  ot 
the 'telegraph  line  conatructedby  thernil' [68 
road  company,  could  aflect  tbe  rigbta  of  tbe 
United  States. 

If  It  dlstinctlT  appeared  tbat  the  amoont 
aued  for  waa  only  the  aggregate  of  sums  orlgl- 
nslly  due  from  tbe  United  States  on  account 
at  public  messages  passing  over  the  telegraph 
lines  constructed  by  tbe  Union  FaciSc  Rail- 
road Company,  we  should  have  no  difficulty 
in  sustaining  the  present  claim  of  the  govern- 
ment. But  no  such  state  of  case  is  presented 
by  the  record.  It  does  not  even  appear  that 
the  government,  prior  to  the  period  covering 
(be  account  in  salt,  requested  the  telegraph 
company  to  to  keep  Its  books  aa  to  show  what 
messages  sent  or  received  on  public  bnslnesa 
were  transmitted  over  tbe  telegraph  line  con- 
structed by  tbe  railroad  companv  on  ill  route. 
Nor  does  It  appear  that  any  aach  accoaot  wai 
kepi  by  the  government. 

It  ia  agreed  to  be  now  Imposdble  to  show 
over  what  particular  wire  or  wires — whether 
those  belonging  to  tbe  Western  Union  Tele- 
graph Company  or  thote  belonging  to  th« 
Union  FaciQe  Railway  Company — the  mea- 
■agea  set  out  In  the  government's  bill  of 
partlculart  were.  In  fact,  tioosmilted.  Nothing 
ISO  0.8. 
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non  deflolta  appears  than  that  "■  part" — bow  Copgrea,  all  butdb  dne  from  Ihegovera-  [TO 

much  ADDoI  be  DOW  known— were  sent  over  ment  od  account  of  the  use  by  tlie   («legrn|ih 

Um  nixta  orlgiDally  ealabllshed  bj  the  railroad  compao;,  for  public  business,  o(  the  telegraph 

companf,  and  "the  bRlaoce" — how  mucb  can-  line  constructed  bj  the  rail  road  company. theen- 

not  be  shown — over  the  wires  owned  bj  the  tire  absence  of  proof  aa  to  Ihe  eiteut  to  nhich 

telegrapb  company.  that  line  wss,  Id  Fact,  so  used,  so  renders  It  im- 

It  Is  Decause  of  the  Impossibility  of  now  dia-  pcMfbletoascertaiotbeamouDtimproperly  [wjd 

UnguishinK  between  these  two  clsseea  of  meB-  to,  and  without  right  retained   by,    Ihe   teie- 

Mifes,  that  this  action  proceeds,  and  can  only  graph  company,  and  subsequently  divided  be- 

proceed  upon  the  theory  that  the  length  which  tweco  It  and  tbe  railroad  cnoipany.    Upon  ihls 

the  telegraph  line,  constructed  bfi  Ou  railroad  ground,  wo  adjudge  that  the  court  below  did 

eompavy,  bears  to  the  entiie  diatance.  In  what-  not  err    in  directing  a  verdict    for    tbe   dfr 

ever  part  of  the  United  State*,  fiom  the  point  fendants. 

of  origin  of  a  telegraph  message  to  the  point  of  l%e  judgment  is  affirmed. 
Its  destination,  measures  the  proportion  which 

might  have  been   rightfully   retained  by  the ■ 

gnvernment  of  the  entire  sum  earned  by  tbe 

telegraph  company  for  trausmltting  and  de-  CRAWFORD  GOLDSBT,  atiat  Chebokeb 

liverlng  such  messages.  Bill,.  PCff.  in  Err., 

A-ccurdiDg  to  tbia  theory,  the  presumptton  e, 

muat  be  Indulged  that  every  message  delivered  TiMiTii-rt  HTtTira 

totbetelegraphcompaoyfortransSissiou.and  UH1TJ!,D  STATES. 

whlchpassedoverthe wholeorsomepartof  the  iR«n.f  i)annru>r*i ad  m-ni 

69]  -ieneral  roule  of  the  U.ion  Pacific  Rail  (Bes B. C  Haporter-s .d.  7M7J 
way.  paased  over  the  Itlegraph  line  construcle^ 

ea  the  Dorlh  side  of  that  route  by  the  railroad  Application  for  eontinuanM — lummaning  ml- 

company,  but  operated  by  the  telegraph  com-  n««K(  at  entente  nf  gowriiment—mdeiiu  in 

p«ny,  rather  than  over  the  line,  on  the  soulh  eriminal    eate^impenebing     witneu^lttti- 

rtleof  that  roule,  owned  by  thelelegraph  com-  meny  in  rtlnittat^twtiet  of  m'tnetSM— oiiM 

pany.     No  such  presumption  can  be  Jualified  — diargt  Ujttry, 
npoD  any  principle  of  right  or  justice. 

The  telegraph   company   had  a  line  of  its  1.    The  aoHon  of  a  tilal  comt  upon  an  applloatloa 

own  on  Ihe  right  of  way  of  the  railway  com-  toroontlnuaiioelaamatteraldlsoretlonooml^ 

pany,  with  the  consent  of  Ihe  United  States.  leet  to  rerlew  br  ttaia  oouTt,unleai  aucb  dlscrw- 

h  accepted   the  proviEiooa  of  tbe  act  of  Con-  tlon  basbeeo  abused. 

greas  giving  the  Postmaster  General  authority  *•   Therlsbttoaammonwltnenea  at  the  «ipeiiM 

to  fix  the  rates  to  be  charged  for  any  business  o*  the  rorprnment  In  a  nrlminal  ease  Is  by  ths 

transacted  for  the  coverrmenL    But  it  neither  «t"t"»  i^I-  8.  Hev.  8taL  f  SseiiefE  to  tbe  diacte- 

expresilynor  Impliedly  agreed  that,  when  no  «on  crtrtbetrtalcouTt:  and  the  ejerolsaor  such 

direction.  In  the  matter  wire  given  bv  the  rep-  '"«=^1™  "  -o*  "vtewabte  In  ttan  oouni 

te«wtative  of  the  government,  it  would  trans-  "■   *T«^  S,^i^™^  u.^TZ        H 

fSm"'«rx;rn^tr^^*''7r"r'^  s^e*^v:.r::v:«Tbo:ms;:sj 

;E  nSL    K!3i    n  ■           *^*  "V''^  ^""^  1'  ^""^  to  •'«'»  pamolPaWd  in  the  robbery,  u 

the  Dnlon  Pacific  R»'>way,  over  the  telegraph  tba  pr^senoe  of  tbe  aoousad.  wbo  at  that  Uma 


line  constructed   by    the   raOroad    compaDy,  taJkedof therobber^and toldtbeamount hesc 

rather  than  over  the  line  owned  by  Itself.     In  by  it  and  that  he  bad  shot  a  lellow,  la  admiiaibls 

the  absence  of  such  directions,  the  telegraph  In  evMeuoa  asalnat  the  aocused  on  his  trial  tor 

company  was  at  liberty  to  send  such  messages  the  murder. 

over  Its  own  line  at  tbe  rates  established  by  tbe  L   A  wJtneM  oannot  be  Impeaobed  br  ptovIdr' 

Postmaster  General.     If  it  did  so,  the  govern-  stateineDta  wblob  be  testltlea  be  does  not  recollect 

meat  was  probably  benefited  rather  than  In-  hearlnv.  madeln  his  preseDoetaraDotberpenoa 

Sred;  for  the  rates  fixed  by  the  Postmaster  not  a  witness  In  tbe  caao. 

meral  were   leas   than    tbe   ordinary  rates  ^   The  Judiolal  discretion  of  the  trial  court  In  al- 

koown  aa  commercial  rates,   charnod  against  lowing teatlmonTlnrebuMalcannotberevlewed 

privale  persons,  and  which  the  railway  com-  in  this  court.  In  tbe  abMnoa  of  gross  abuse, 

pany,  byitacbarler,  woseDlitled  tochsrgefor  *■   Tbe  abseooe  of  the  notice  required  by  U.  a 

public  mesaages  aentover  Ita  telegraph  line.  Be».  Btat.  Iipa  of  thewltneasai to  beproduorf 

M,in  tbeaWDce  of  any  direction   not  to  do  on  «?rl>"i"ltri»l.'loM  not  disqualify  awltnea. 

•^tbetele.raphcompanJact^lju.rf,fortSe  SS^'^STannwri^  Su"il"ti™^ 

BurposeoftransmltUng  a  public  message,  the  ,  ^^  ..^  1    .jf       .!  ..T     ^L 

«r,M  S    ^("^''r^t  '^''o'^".?!'?  "'^'°'  murder,  and  that  lieoold  not  bava  Reached  thM 

oonid  be  retained  by  the  United  SUtea  and  ap-  pomt  tben  It  he  «aa  preaent  at  (be  UlllnK,  bf 

wed  as  Indicated  fn  tbe  act  of  1878;    for  the  any  more  direct  route  than  the  publio  road,  be- 

.^j...  ...J,       > "le  country  was  covered  with  wire  fence*. 


lUtice  of  the  fact  that  tbat  telegraph  line  was  Sorm.— Am  to  mUena  of  eontratlletoni  ttatanenii 
oonstrocted  with  tbe  aid  of  the  government  ""^  ""  ««n"^  '"  tmpeaen:  <n  regard  to  what 
and    that  iU  eamlnsa  on  account  of  nubliA    ^"^  *nfliHredo/on  troa-eaatHaalUm  Ou  wUntu 

wu  ntlUed.to  TeuuiMid  tpply,  u  dinckd  by  m,  vanM  t.  Oampbeii,  if:  ufc 

D„..,.dn,t.,OOglC 


tMtlmoD7  Hint  Ti«  1 


Buntxiu  CoDBT  or  tbb  UnmD  Stath. 

wire 


(L  Vhera  DO  rrquMl  la  made  for  speolfle  cbaivci 
u  to  tbe  weFsbt  or  the  iMUmoiir  ai  to  an  ailOI, 
tbe  omtBBloD  at  the  court  to  gin  tUem  la 

[No.  620.] 

Submitted  October  tl,  1S9S.     Dteidcd  Deeember 

t,  ISOS. 

TN  ERnoR  to  Ihe  Circuit  Court  ot  the 
J.  Cniled  SutM  for  Ibe  Weitera  District  of 
ArkaDMS  to  review  a  judgment  coavfctlng 
Crawford  aoldehv,  aiiat  Cht-rokee  Bill,  of  Uie 
murder  of  Emest  Mellon.    Affirmed. 


71]ruBr7,  lyS5,  *for  the  murder  of  Eroest  Hel- 
ton, a  nbltemaa  and  uotan  lodlan.  Tbecrime 
was  charged  to  have  been  coramitied  tX  tbe 
''Cberokee Nation  in  ibelndiancountryoDihe 
I8lh  day  of  November.  1894."  Prior  to  em- 
paneling  tbe  jury  on  rbe  28d  of  February, 
lb95,  tbe  accused  flled  two  affldarlta  for  cou- 
tlDuaace  until  Ibe  next  term  of  court;  Tbe 
flrat,  flled  on  tbe  131b  of  February,  180S,  ba.wd 
on  tbe  ground  that  for  some  time  prior  to  the 
finding  of  tbe  IndlctmeDt  Ibe  defendant  bad 
Ih^o  la  Jail,  was  ilck,  and  unable  properly 
to  [jienare  bli  defense,  and  (bat  he  was  In- 
formed ff  furtbertlme  were  given  bim  Ibere 
were  witneues,  wbose  names  were  not  dis- 
cloied  lu  tbe  application,  wbo  could  be  pro- 
duced to  ealablish  that  be  war  Dot  guilty  aa 
cbarged.  This  whs  overrulFd.  The  second 
was  fllfd  on  tlie  S2d  day  of  February,  upon  tbe 

f  round  that  four  witueswa,  wbom  tbe  court 
ad  allowed  to  be  iummoncd  at  government 
ezpenie,  were  not  in  atiendance,  and  that  Ibere 
were  others,  wbose  names  were  ^iren,  who 
could  prove  bia  Innocence,  and  wbo  could 
be  produced  If  tbe  case  were  continued  until 
tbe  next  term  of  court;  tbe  affidavit  made  no 
statement  that  tbe  four  witnesses  bad  been 
actually  found  at  the  places  iDdicaled.  and 
gave  no  reason  for  Ibeir  nooatiendance,  and 
asked  no  compuleory  procets  to  secure  It. 

Before  the  trial  the  sccused  flled  three  re- 
qufsta  for  leave  to  summon  »  number  of  wit- 
nesses St  goTeromeot  expetiRe.  Tbe  first  was 
made  on  the  I2tb  of  February,  and  asked  for 
twenty  five;  tbe  affidavit  made  by  the  accused 
gave  toe  names  of  tbe  witoeases  and  tbe  sutj- 
■tsnce  of  what  was  expected  to  be  proved  by 
them.  Tbe  court  allowed  fltteen.  Of  the  ten 
wIlneMes  disallowed,  two  were  government 
witDesns,  and  were  already  summoned;  seven 
Were  tbe  wives  of  witnesses  whom  tfae  court 
ordered  summoned,  tbe  affidavit  stating  that 
Ibe  busband  and  wife  were  relied  on  to  prove 
tbo  same  fact;  ibe  other  witness  disallowed, 
tbe  affidavit  disclosed,  wsa  also  relied  on 
simply  to  corroborate  the  testimony  of  some  of 
tbe  wKnessea  who  were  allowed.  The  second 
request  was  made  on  tbe  letb  of  February, 
asking  for  six  witnesses,  all  of  wbom  were  or- 
dered to  be  summoned.  Tbe  third  request 
was  made  on  the  19th  of  Fel'nisry  tnr  two 
additional  witnesses,  one  Harris  and  wiTe. 
72]  ■This  application  was  refused,  both  being 
government  witnesses. 

On  tbe  trial  tlie  oncontradlcled  leallmony  on 


Oct.  Txmm, 

behalf  of  the  government  was  that  at  abonl 
noon,  on  Ihe  day  staled,  two  men  robbed  ■ 
store  Ri  a  town  in  Ibe  Indian  lerrilory,  and 
that  during  tbe  course  ot  the  robbery  ihe  mur- 
der was  committed  by  one  of  those  engattd 
lljercin.  Tbe  lestimony  for  tbe  prosecutloa 
tended  to  identify  tbe  accused,  not  only  as  hav- 
ing been  ooe  of  tbe  rotiberi,  but  also  h  lielDg 
Ibe  one  by  whom  tbe  murder  was  committed. 
Tlie  testimony  for  Ibe  defense  tended  lo  dl>- 
pruTe  Ibat  of  tbe  govern  meat,  wblcb  identified 
tbe  accused,  and  tended,  moreover,  by  proof  of 
an  alibi,  to  demonstrate  Ibe  ImposslbllItT  ot 
tbe  offense  having  been  rommllied  by  talm. 
Tbere  wassverdictof  guilty  as  charged.  Tba 
deleodant  brings  tbe  cose  by  error  here. 

Mr.    Wm.  H.   CravenB   for  plaintiff   la 

Jfr.  Edw»rd  B.  WhItD«7',  Asilttaol 
Attorney  Qeneral,  for  defeitdant  io  error. 

Mr.  Jvftiet  WUte  delivered  tbe  opinion  o( 
tbe  court: 

There  are  fourteen  assignments  of  error. 
Two  address  themselves  to  the  refusal  of  tbo 
court  to  grant  Ibe  aptilicalionsforconUnuanee; 
three  to  tbe  action  of  the  couit  In  denying  tb* 
request  to  summon  certain  witnesses  at  govem- 
ment  expense:  four  relateto  rulings  of  tbe  court, 
admiiting  or  rejecliog  testimony;  and,  finally, 
five  lo  errors  asserted  lo  have  been  committed 
by  thecourtlnliBcbargeio  Ihe  Jury.  WewtQ 
consider  these  Tsrlous  matters  under  their  ro- 
spective  beading*. 

Id  h  recent  case  we  said:  "That  the  action 
of  a  trial  court  upon  an  application  for  contlit- 
is  purelv  a  matter  of  discretion  not  sub- 
review  t>v  this  court,  unless  it  be  cletri* 
shown  that  such  discretion  has  been  abused,  H 
settled  by  too  many  authorities  to  be  now  open 
to  question."  Iiaaay.Unittd  Otatet.l^Xi.^ 
4tfT[anf«,S2g],  andaulborltlesthereclted.  Wa 
can  see  ootbing  in  tbe  action  on  Ihe  applica- 
lloDB  for  continuance  *whlcb  we  have  re-  [73 
cited  in  the  sutemeni  of  facts,  lo  lake  It  out 
of  Ibe  control  ot  ibis  rule.  Tbe  contenthxt 
at  bar  that  because  there  bad  been  no  prelirot* 
nary  examinatioD  of  the  accused,  be  was 
thereby  deprived  of  blscoDstltutiousl  guaranty 
to  be  coDfroDled  by  the  wilnegses,  by  men 
statement  demonstrates  its  error. 

There  was  likewise  do  error  lo  tbe  aclkn 
of  tbe  court  in  relation  to  the  varlona  requeats 


the  accused.  Were  It  otberwlaa,  the  right  to 
— nmon  witnessea  at  the  expense  of  the  gar> 
ment  Is  by  tbe  sUtute  (ttev.  Btat.  g  808) 
left  to  tbe  discretion  of  tbe  trial  court,  andtlM 
exerdse  of  such  discretion  la  not  leviewabla 
here.  Orvmpton  v.  Vnited  SlaUt.  US  D.  S. 
S61.3«[S4;  9S8,  BSS]. 

There  was  proof  showing  that  at  Ihe  ttna 
of  the  robbery  a  watch  cbarm  bad  been  takn 
by  the  accused  from  one  of  tbe  persons  DM- 
ent  in  Ifae  house  which  was  robbed.  TUa 
cbarm  was  produced  by  a  witness  for  tbeptoa- 
ecuiloD,  who  testified  that  it  had  been  gin* 
him  by  one  Terdlgris  Kid,  who,  the  teetimooy 
tended  to  show,  had  pariiclpsted  In  the  robbery: 
Ifaat  this  giving  of  the  charm  to  tbe  wltoeH 
bad  taken  place  b  tbe  picaence  of  the  accusad; 
,.         1CO0.& 


OOLDBBT  T.  UniTBD  STATH. 


v^jn 


that,  at  tbe  tim«  it  « 
robbe     "" "'  "' 


1,  the  fact  of  tbe 


_„     ._ ..      e  bad  made  a  little  bold  up  and 

Sol  aboDl  1164.  as neliss I  remember. and  tbst 
e  bad  tbot  a  fellow,  I  belieTC."  To  tlie  lolro- 
dactfOQ  of  tbe  iTBtcb  cbarm  objection  whi 
made.  We  tbink  It  mas  cleatlf  admlBaible 
tad  came  directlj  under  tbe  rule  announced  in 
Jfamt  V.  UniUd  Statti.  im  U.  6.  61  [ST-.eSS]. 
Jobn  Scbnfe^dt,  tbe  son  of  tbe  man  wbose 
•tore  wa*  robbed.  Id  ble  tetlfmonyon  behalf  of 
tbe  goTercTnent,  Idecllfled  tbe  accused,  uot 
only  aa  one  of  the  robbers,  but  also  as  Ibe  one 
bj  wbom  tbe  murder  was  committed.  He 
was  aaked,  od  cross  esa  mi  nation,  wbetber  be 
bad  beard  bis  father.  Id  tbe  presence  of  a  Hr. 
John  Bose,  sa;  that  tbe  robbers  were  one  an 
Indian  aad  tbe  otber  a  white  man.  He  au- 
awered  that  be  did  Dot  recollect  bearing  btm 
make  sucb  a  statement.  On  tbe  opening  of  tbe 
defendaot's  case.Scbuteldt  wrs  recalled  for  fur- 
ther cross  ezamiDation.  and  the  question  was 
74]agsln  asked  *bim,  he  replying  to  Ibe  same 
effect.  IbereupoD  tbe  defense  put  Rose  upon 
the  stand  to  testify  to  the  conversation  bad  by 
htm  witb  tbe  father  of  Scbufeldt  In  bis  (John 
Scbuteldt's)  presence,  tbe  father  not  being  a 
witness  In  tbe  cause.  On  objection  tbe  leati- 
mony  was  excluded  on  the  ground  that,  whilst 
It  would  be  competent  If  tbe  proper  founda- 
tion bad  becD  laid  to  Impeach  the  witness,  by 
proving  statementa  made  by  blm,  it  wsa  incom- 
pelent  to  affect  blacredlbilitTbTpTOTing  alale- 
menta  made  by  another  person,  not  a  witoess 
fn  tbo  caae.  The  nllng  waa  manifestly  cor- 
rect. 

Tba  goremmeDt  called  a  wltoeaa  Id  rebuttal, 
irbo  was  esamloed  as  to  tbe  presence  of  tbe 
defendant  at  a  particular  place,  at  a  particular 
time,  to  nbot  testimony  wblcb  bad  been  o 

I J    .._  .1.-  J-.-_J-_.  . .1-  ^ly  jjpj, 

.  IS  objected 
to  OD  Ibe  grooDd  tbal  tbe  proof  was  not  proper 
tebuttaL  Tbe  court  ruled  that  It  was,  and  al- 
lowed Ibe  witness  to  testify.  It  was  obvioasly 
rebuttal  tesiimony:  however,  if  it  should  have 
been  more  property  Introduced  In  tbe  opening, 
it  was  pnrely  within  tbe  sound  Judlclsl  discre- 
tion of  the  trial  court  to  allow  it.  wbicb  dis- 
cretion, in  the  absence  of  groas  abuse,  is  not 
reviewable  here.  Fixxfv.  United  Stala.  41  D. 
8.  10  Pet  S42,  601  [10:  987,  W4] ;  John 
«ton  V.  Jona.  60  U.  R  1  Black,  209.  327  [17: 
117.  122]:  Com.  V.  MoulUm,  4  Gray.  89;  dmi. 
T.  Dam,  107  Mass.  210;  Com.  v.  Ittanev.  Ifil 
Mas*.  SO;  Qaina  v.  Com.  BO  Pa.  819:  iJighlon 
T.  PwpU,  86  N.  T.  117;  Peoplt  v.  WiUon.  M 
Mich.  S08,  51B;  WOby.  State,  29  Ohio  St.  861; 
Wbart.  Crlm.  PI,  *  Pr.  g  B06;  1  Thomp. 
Trials.  S  S4S,  and  autborillea  there  cited. 

During  the  course  of  defendant's  evidence, 
and  before  he  bad  closed  bis  caie,  teetluiony 
was  elicited  on  tbe  subject  of  the  defendant's 
hat,  the  purpnie  of  wbicb  tended  to  disprove 
* ■ the 


«  of  Ibe  identify  ingevidcnce  giv 
opening  of  tbe  case.  When  thia  was  aanucen 
the  proaeculhig  officer  notified  tbe  defense  that 
he  would  be  obliged  to  call  In  rebulial  one 
Heck  Thorn  aa. 

At  a  sutwequent  period  In  tbe  trial  Heck 
Thomas  was  aworu.    As  he  was  about  to  tea- 
Hfy,  objection  was  made  as  followa: 
75]  '"Counsel  for  defendant:  We  were  going 
ISO  V.  8.  n.  3.,  Book  40.  1 


to  object  to  Hr.  Thomas  belngiwoRi.  W«  now 
object  (o  blm  being  eiamin«l  aa  a  witness.  OB 
the  ground  that  under  tbe  statute  tbe  defend- 
ant u  required  to  have  fortvelgbt  hours' uotlca 
of  wltoesses  to  be  used  by  the  government, 
and  we  have  bad  oo  notice  of  an  Intention  to 
use  Mr.  Thomas  as  a  witness. 

"Tbe  Court:  Tbe  court  baa  always  held  if 
it  la  in  rebutlfll  It  la  absolutely  imposaible  to 

Sve  the  defecdsnt  notice  of  tbe  witness.  If 
St  la  therule,  that  we  have  to  give  forty-eight 
hours'  notice  to  the  defendant  of  wllneasea  to 
be  used  In  rebuttal,  It  would  simply  amount  to 
a  defeat  of  justice  and  a  defeat  of  a  trial  alto- 
gether. Tbe  reason  of  the  rule  is  very  maiii- 
fest,  but  when  It  comes  to  facts  that  are  purely 
in  rebuttal  no  notice  can  be  giTen  because  it  u 
impossible. 

"Counsel  for  defendant;  Of  course  I  under- 
stand tbe  position  of  tbe  court,  but  we  simply 
want  to  discharge  what  we  thought  our  duty 
Id  this  matter,  and  we  except  to  any  statement 
of  what  tbe  witness  will  prove,  and  we  except 
to  tbe  use  of  tbe  witness.  We  do  not  think  It 
Is  competent  either  Id  chief  or  rebuttal,  and 
therefore  we  waive  an  exception  to  tbe  whole 
pleading. 

"Tbe  Asalslant  District  Attorney:  ThefacU 
I  want  to  establish  by  Hr.  Thomas  are  about 
Iheae:  That  be.  In  attempting  to  capture  tbe 
defendant,  bad  a  fight  with  him  on  the  16th  of 
November.  A  witness  for  tbe  defendant  waa 
on  tbe  stand,  andlbecourtremembers  what  he 
says  about  tbe  time  he  saw  tbe  defeodant,  a 
week  after  the  Frank  Daniels  fight.  We  pro- 
pose to  show  the  date  of  that  flght,  which 
will  be  the  10lh  of  November,  and  also  aa  to 
the  kind  of  hat  tbe  defendant  was  wearing, 
and  Ibat  he  bad  at  that  time  ■  wire  cotter  ui 
bia  poasesslou. 

"Counsel  for  defendant:  Tht  wire  cntlei 
part  would  certainly  not  be  rebuttal. 

"The  Assistant  District  Attorney:  Tes,  It 
la,  because  they  have  Introduced  evidence  to 
show  that  this  country  was  covered  witb  wire 

Conceding  that  the  facts  aa  to  which  the  wtt- 
neea  was  called  to  leslify  were  matters  of  rebut- 
tal, tbe  absence  of  the  notice  "required  [76 
(Rev.  Stat  g  1033)  did  not  disqualify  blm.  The 
provision  of  the  statute  Is  tbat  "when  any  per- 
son Is  indicted  for  treason,  a  copy  of  the  in- 
dictment and  a  list  of  the  jury,  and  of  the 
witnesses  to  be  produced  on  the  trial  for  pror- 
ing  the  Indictment,  .  .  .  shall  be  deliv- 
ered to  blm  St  least  three  entire  days  before  be 
is  iried  for  Ibe  same."  The  neil  sentence  in 
the  section  makea  tbe  foregoing  applicable  to 
capital  cases,  but  reduces  the  time  to  two  en- 
tire days  before  the  trial.  The  words  "for 
proving  tbe  Indictment,"  and  tbe  connection  Id 
which  ibey  are  used,  clearly  refer  to  tbe  wii- 
ne&ses  relied  upon  by  tbe  proaecutloD  to  estab- 
lish the  cbarse  made  by  tbe  indictment.  They 
do  not  eitend  to  such  witnesses  as  may  be  ren- 
dered necessary  for  rebuttal  puiposes  resulting 
from  the  testimony  IntroduMd  by  the  accusea 
in  bis  defense.  Indeed,  that  they  do  not  apply 
to  rebuttal  is  obvious  from  tbe  very  nature  of 
things,  for  if  they  did.  as  was  well  said  by  the 
trial  judgH.  it  would  be  Impoasible  to  condact 
any  trial  Upon  stele  statutes  containing  analo- 
gous proTUouB  the  authorities  are  free  from 
SU 


ovCi)l>^Ic 


WJR                                SUPBUUi  OoDBT  or  tkb  UnrncD  Btatbo. 

denbt.    Btaitt.  gotiek,  10  Iowa,  98:  BlaU  t. 

Bulkven,  08  Io«»,  191;  8taU  y.   Hvekini.  2i  .          . 

Neb.  808;  6aU»  t.  I^opU,  U  DI.  4S8:  tejw  t.  li^ho  temtory  (rben  thM  terrltoir  1) 

JVepfc.  98  m.  S98:  Sor<  t.  Cook.  80  Ebd.  BS;  J""-  '»*''•«'  «  «»por«i<»  ^  TTuUiwton  tw 

ftlTv/iVtiiite,  8ft  Mlcb.  4Se.  ^^°^  mod i,oorporailod  or  HooMoa  territorj. 

That  Iho  taitlmonf  M  10  Ihe  hat,  Bought  to  ^.t-oamed  Urriloria  had  heoome  >tat«..  by  raa- 

beellciled  from  IbewlrnesBTbomu,  was  purely  aoDonuohdiveraitjorciUieMhlp. 

lebuttal.U  equally  clear      Tbial.alwU.ecme  ^   The  fact  that,  oorporailon  oreWedbr  the  U-. 

with  regard  lo  the  tMllmooj  as  lo  the  wire  „,  the  IjD.ted  Btatei  l.  „  p«ty  to  ui  ■ctlon  vivea 

culter.     The  defense  Id  Ita  attempt  to  make  jurwiotlon  to  thaOnlted  aiateedrouitoourtoii 

out  the  alibi  iotroduced  Lettlmon;  tendiog  to  theirround  that  tlieio  la  a  VedenJ  queaUoo  lo- 

ahow  that  tbe  defendant  at  a  given  tine  was  Tolred. 

maoj  'milea  from  the  place  of  tbe  murder,  &   Wbero  a  caun  haa  been  removed  fromaataia 

■nd  that  b;  the  public  road  be  could  Dot  bare  oourt  to  a  Federal  ooun  on  the  imiuDd  of  dl- 

bad  lima  to  reach  thla  polot,  aod  have  been  >eise  altlzembto  of  tbe  partlea  and  (hat  one  of 

£  resent  at  the  killing.     la  order  to  prove  that  U>eni  la  a  Federal  oorooratlou.  ibp  tart  (hat  auch 

B  could  Dot  have  reached  there  by  any  other  P^tjaubsequenUy  ceased  to  rake  aDactWepart 

mote  ditwt  route  Ibaii  the  public  road,  ooe  of  n  the  mk  do™  not  deprive  tbe  Federal  ooint  of 

liU  witneaiM  had  leallfled  that  tbe  couuiry  wm  Jurisdiction. 

oovered  with  wire  feocea.     It  waa  competent  *•   I"  «««  of  eonfllcttnjt  ctalm.  to  pulrtio  tanda  br 

tOahowlDrebutUI  of  tbit  alateroent  Lh«  the  Vl^^ir^^^^i^'^"!^^'^^'^^^. 

ucaaed  wm  in  poaaeaaiou  of  a  wire  cutler,  bj  ^f  ^^oTrreiluc^                       '■  '      ^  " 

vbleh  the  jury  could  deduce  that  It  was  poasl-    .     .  .„„„  „,  „„„„,  ,„  k.  ».t„  ,„.  _„ j 

Ue  for  him' to'^ravel  acro«  the  coun tr v  by  cu t-  %*,^«'::,X''rh'o  p^^llIS^of"^  S!^ 

timr  the  fencea.     Of  course  tbe  weigtt  to  be  compaoy  before  it.  Incorporation.  «ivea  it  uo 

■"J^attached  to  the  proof  was  a  matter  for  the  rlshtiotheloisUonaaaKaiiwtaaotberoompKiiy, 

T,  but  it   was  clearly  rebultal   tealimooy,  undertheaocot MerohS.187S. 


a 


__.  tiaadmia^lbililyM auch  IB  covered  br  tbe  a.   whenaoouit  of  Uv .  .^  ... 

luJlDi;  Id    Moon  t.  Unitod  BtatH,  160  U.  B.  mear.whelfaerapubllQlaworaprlvateMntraot, 

61  rBT;9S8].  It  la  legitimbte,  It  t>o  conitnicllDD^  are  fairly 

The  fonr  ertoia  aaatgned  aa  to  the  charge  of  ixaalble,  to  adopt  that  oaa  which  equliy  would 

tbe  court  do  not  complain  o(  the  charge  In-  lUTor. 

tiioalcalle,  but  ate  baaed  upon  the  aasuiuptloo  pSo.  660.] 

tended  to  cnuae  tbe  Jury  to  dlaregard  the  leati-  *                 ««»..:  V  tuan 

maiy  offered  by  the  defeodaot  to  eatabtlah  au  •™**^  '■  "^^ 

alibi.    But  tbe  charge  lo  aubetaoce  inatructed  _„  vTtMn\j    tn  th.  iTnit^t  at.i..    rN«..i. 

tbejotrto  coniider  all  the  ctrMence  and  all  T^™''9'',  "  '?",  ,  fl    m  .k^  ^ , 

tbe  firfuuialancea  ol  the  cai.,  and  If  a  reaaou-  J^_f  •""  f,^'^,'"  '•  "J"''  ■"""". J" 

able  doubt  eiUted  to  aoiulL    If  the  aocu«d  T?         .'"^'S    ni      '.  J.     „    !^k    F-'uS 

»iabedapeciBecbatg..uu,thewdBbtiulaw  f"'?™""."'  Sf P'""',',^"!","',"'  ''^'S' 

to  be  alliScdioleatKouj  luimducS  lo e.tab-  !»'".''".''".? '"K""  '•'}!°f?  '°  i"?'  °'  "i 

llahanaliM.itwaablanSvile|!eto.cq..eatthe  delendanU,  the  Oonr  d' Alcn,  Kall.ay    It 

conn  lo  glVe  Ihem.    So  an!b  reqJeai  waa  i;"'''"™  "'TS ^  w'  !.     ,     i?!  i 

made,  and  Iherelore  tbe  aaalgnuienU  ol  error  *ctn.eotl.roagbt  by  the  Waablnaion » Idaho 

an  wiibout  n>erlt     Taao  ^P.  B.Co.,.Volk,  *"""'"'°"ff°'' '''"J""'-^'!' ''.^"'j  J'S 

Sutement  by  Mr.  Juitiee  ShlrMit 

WASHINGTON  &   IDAHO    RAILROAD  On  May  16,  1889.  the  Washington  ft  Idaho 

COMPANY,  iW.  in  Err.,  Railroad  Compaoy,  deanlbinit  llaeir  b«  ■  cor- 

«.  poratinn  duly   organized   under  tbe   lawa  of 

(XEtnt  D'  ALENE  RAILWAY  A  NATI-  Wasbinglon   territory,   brought  an   action  of 

GATION     COMPANY    and    Nobtmhh  efectuient  In  the  district  court  of  the  flnt  Judi- 

pACmo  Raiuoad  CoHFANT  (No.  1).  cial  dUtnct  of  Ihelerrilory  oridshoaKBlnstthe 

C<Bur  d'Aleue  Railway  &  Navigation  Com- 

(8eeB.aBeporter^ed.TT-10].)  panv,  aa  a  corporation  duly  orpanized  under 

Jurisdiction  ofdreuit  court-Fedtroi  corpora-  '^«  ^^^it  "r  li'J^^^  p'^nJ°r2','"«  l''™'^ 

J.        ,.    t_   ... ,,    _..,,   L.  .■_  _r._  ern   raCiflc  Kallroad  Company,  as  a  corpora- 

^UT*2^  nxln^d  locatum-o<pittabU  ton-  united  ftate.:    The  complainant  alleged  that. 

*frw!am.  ^^  ,jj^  ,(jUj  j^y  ^,  jg,y_  jgg7_  tiiep|,fttifl  wa-« 

L   Ihe  United  Blatea  dronlt  oourt  (or  the  dlitriot  lawfully  poneated,  aa  owner  in  fee  simple,  of 


Voi^—Am  (o  rtmoval  of  ea 


Oonat  Oo.  Ki  IBB. 

Am  to  renumol  bv  IMM  of  tti 
Ktarable  amtroocrtiM,— aee  m 


Am  lo  rtmoval  uf  aouM*  to  I7n(f «f  Slatt*  eowtt  for 
iMol  prttudiee,  see  nolca  to  Oslnea  v.  Fueoles,    t 
■e  EBt:  mud  Jeftetioo  v.  Driver,  It:  W, 
94a  ,,  1MU.S. 


As  (o  remoMl  of  foiHa  ftom  Mala  [d  FMcrtU^urO 
tibert  Unflcit  SaaU»  OtmitUutton,  att  nf  QTRffras, 
r  tmUv  eonei  In  guutfon.— see  note  to  Little  Tork 
lold  Wash,  ft  W.  Oo.  v.  Kern,  £4:  HS, 

At  (o  ctvU  T\giiXK  Ttmovoi  of  coihw,  ioh«it  denied, 
-KK,  note  to  Civil  Kmhta  Caaea.  !Ti  nL 

.Ji  to  rsfflotialo/acnaninoalnstoileert,  II«a.StaL 
i  us.  see  Dota  to  Davis  v.  South  OuoUna,  B:  RL 


ovGoi>^lc 


'WMmmaitai  A  Idaso  B.  Co.  ▼.  Ctxtm  ifAiMxm  R.  A  Nat.  Oo. 


■  mrtfthi  tract  of  ImnI  dta»led  In  Sboibone 
couDty,  Idilio  terrltoiy,  betng  the  tight  of 
WIT  of  plalDllfl'*  nllroad.  coowtiag  of  &  itHp 
at  hod  sm  feet  Id  vldlb  and  about  4,000  feet 
la  leogtb ;  tfaat  tbe  defendant,  the  Cceui 
d'Alene  HaQwaj  &  NtTiptUon  Company,  on 
Ibe  lit  da;  of  AugutL  1SS7,  entered  Into  pos- 
•euloD  of  the  demanded  premisM,  and  ousted 
and  ejected  tbe  plaintlfl  therefrom;  that  tbe 
defendant,  the  Northern  Padflc  Railroad  Com- 

EDj,  claimed  to  be  iu  poaaeaston  of  aald  prem- 
a  BB  a  tenant  of  the  Ccaur  d'Aleoe  Railway 
A  Navigation  Company,  and  waa  actually  Id 
poeaeaaioD  of  aald  premliee  at  the  time  of  the 
Inslllutlon  of  thebuii;  that  tbe  value  of  the 
Tenia,  lasuea.  and  proQta  of  the  aa[d  premises 
while  the  platDtlfT  wu  eiclnded  therefrom  la 
$9,000;  Ibat  the  plaintiff  waa  illll  tbe  owner  In 
fee  dmple  and  entitled  to  tbe  possesalon  of  aald 
premiaeg;  and  plaintiff  demanded  Judgment 
anlnat  the  aald  defendants  for  the  poaBession 
of  the  demanded  premlies,  and  for  the  aam  of 
tS.OOO  aa  damagea. 

A  writ  of  Buramona  a^inat  tbe  defendanta 
79]  waa  sued  out.  'and, on  the  27tb  day  of  Hav, 
leeu.  was  returned  as  served  on  the  said  ie- 
feadanta,  by  the  delivery  of  a  copy  thereof  to 
their  authorized  aeent.  On  May  81, 1889,  the 
acparale  answer  of  the  Cffiur  d'Alene  Railway 
&  Navigation  Company  was  filed,  denyini;  tbe 

tlainlilr a  title,  and  clalmlnp:  that  defendant 
ad,  In  good  faith,  and  without  any  knowl- 
edge that  the  plainllff  claimed  any  interest 
therein,  entered  Into  poaaesaton  of  tbe  described 
land  and.  In  (he  belief  that  It  waa  the  owner 
tbereof,  had  conalructed  thereon  lla  railroad 
and  Ita  depot,  al  an  expense  eiceedlng  )7,000: 
that  the  plaintiff  knew  that  the  defendant  was 
oonitriictlng  Its  railroad  and  depot  aa  afore- 
aald,  and  permitted  the  aame  to  be  done  with- 
oat  making  any  claim  to  aald  premlaes.  where- 
fore d'  fendant  claimed  Judgment  that  tbe 
plaintiff  abonld  take  nothing  by  tbe  action; 
that  the  plaintiff  ahould  be  declared  to  be  es- 
topped from  claiming  title  to  aald  premises; 
and  that  the  defendant  should  have  such  other 
and  further  relief  aa  should  be  iuat  and  equl- 
Uble. 

Od  the  Sd  day  of  July,  1890,  by  virtue  of  an 
act  of  Gonsresa  of  that  date,  the  aald  territory 
of  Idaho  became  a  state;  and  on  August  ST, 
1890,  the  defendants  flled  a  petition  In  tbe  dia- 
trtct  conrt  of  the  firat  Judicial  diatrict  of  the 
atate  of  Idaho,  praying  tor  the  removal  of  said 
case  to  the  circuit  court  of  the  United  Slates, 
Dlntb  drcult,  Id  and  for  tbe  district  of  Idaho; 
and  the  case  waa  ao  proceeded  in  that,  on  De- 
cember S,  1809,  a  Bnal  judgment  waa  eotered, 
adjudging  that  the  plaiaUff,  tbe  Wash! ngton 
A  Idaho  Railroad  Company,  should  take  noth- 
ing by  the  action,  and  that  the  defendant,  Ibe 
C«mr  d'Alene  Railway  ft  Navigation  Com- 
pany, abould  have  Judgment  against  the  aald 
plaintiff  for  Its  coata. 
Tbe  trial  la  the  circuit  court  was  by  tbe 


iDga  of  facta: 

-'First.  That  on  the  Sth  day  of  July.  1B80, 
the  defeadant,  tbe  Caur  d'Alene  Railway  ft 
Navigalion  Company,  died  iu  arlicles  of  In- 
corporation In  tbe  office  of  the  lecretai;  of  the 
territory  (now  state)  of  HooiaDa,  and  alio 
169  V.  S. 


flled  in  tbe  office  of  tbe  county  clerk  and  record- 
er of  tbe  county  of  Lewis  'and  Clarke,  inrSO 
said  territory,  a  cerilfled  copy  of  its  said  ar> 
tlcles  of  Incorporation,  which  articles  o(  Incor- 
poration are.  In  words  and  flguiea,  following, 
to  wit: 

■•  •Territory  of  Montana,  I 

"  'County  of  Lewis  and  Clarke,  ) 

"  'We.  Daniel  C.  Corbio,  BamuelT.  Haoaer, 
Anton  H.  Holter,  of  the  clly  of  Helena,  in  tlM 
countieaof  Lewla  and  Clarke,  territory  of  Hod- 
Una;  Stephen  B.  Qltddeo.  of  Spokane  FaD^ 
Wa^lngton  territory;  Jamea  F.  Wardner,  of 
Wardner,  In  tbe  territory  of  Idaho;  Jamea  Mon. 
agban,  of  CcEur  d'Alene,  Idaho  territory;  and 
AlfredH.Esler.of  said  Helena,  Hon  tana, —do  b]r 
these  preseots,  pursuant  to  and  in  conformity 
with  Honi.  Rev.  Stat.  chap.  IS,  art.  8,  entitled 
"Hailrvad  OoTporationi,"  and  all  acta  aupple- 
mental  thereto  or  amendatorv  thereof,  asao- 
clale  ourselvea  together  and  form  a  corpora- 


tioa  (or  the  purpose  of  locaiing,  cooatnictlng, 
maintaluing,  and  operating  nilroada  In  the 
terrltoriea  of  Montana  and  Idaho,  and  to  that 


do  hereby  cenify  as  follows; 
"  'First.  Tbe  name  of  auch  corporation  by 
which  it  shall  be  known  shall  be  "The  Cesar 


be  located  in  tbe  county  of  Hlaraula,  territory 
of  Montana,  and  in  tbe  countlea  of  KootetiM 
and  Bhcahone,  in  Uie  l«tritory  of  Idaho,  and. 
It  aald  corporation  sbal)  ao  determine,  termini 
may  alao  be  located  tn  tbe  cooDty  of  Nei 
Percea,  In  (aid  territory  of  Idaho.  Bald  railroad 
ahall  pass  through  aald  coanttea  of  Hlaaoula, 
Kootenai,  and  Suoabone.  and  If  aald  corpora- 
lion  shall  ao  determine,  then  uld  railroad  ahall 
alao  paaa  through  aald  county  of  Nee  Percea, 
and  the  general  route  of  aald  nllroad  ahall  ba 
as  follows:  Commendng  at  or  near  tbe  towv 
of  Tbompsoo'a  Falla,  In  said  county  of  Hla- 
aoula,  or  at  aome  convenient  point  between 
aald  Thompaon'B  Falla  and  tbe  western  bonnd- 
ary  line  of  aald  territory  of  Montana;  tbeno* 
running  weslerlv  or  aoutbwealerly  to  that  cer- 
tain tributary  of  Cceur  d'Alene  rirer  known  as 
tbe  south  fork;  thence  down  the  soatb  fork 
and  OteuT  d'Alene  river  to  Old  Miaaion,  con- 
necting with  sleamboats  or  other  water  craft,  to 
beowned  and 'operated  by  aald  corpora  tIon[8l 
said  ateamboata  or  other  craft  (o  ply  between 
said  Old  Hlaalon  and  tbe  town  of  Cceur  d'Alene; 
and.  If  aald  corporation  ahall  ao  determine, 
then  aald  railroad  shall  again  commence  at 
aald  town  of  Cceur  d'Alene,  and  run  north- 
westerly to  Rathdrnm,  in  aaid  county  of  Koo- 
tenai, or  such  point  oo  the  line  of  the  North- 
ern Pfldflc  railroad  between  Rathdrum  and 
the  western  boundan  of  Idaho  lerrltoi;  ai 
■aid  eorparallon  may  hereafter  determine, with 
the  right  aod  privilege,  If  said  corporation 
shall  ^ee  proper,  to  run  a  branch  or  extension 
of  said  road  In  a  aoutherly  direction  from  said 
Shoshone  county  to  Ibe  said  county  of  Nea 
Ferces;  aaid  alearoboais  or  other  water  ciafl 
between  the  points  in  that  behalf  above  aped- 
fled  to  be  usea  In  connection  with  and  aa  conatl- 
tuting  a  part  of  said  railroad. 

■"Tbitd.  The  amountot  capital  stocknecea- 
•ary  to  construct  such  roads.  Including  aaid 
connections,  la  $K00,D00  divided  into  S.OOO 
abares  of  tlOO  eacb. 

,-  I     Wi 


n-u 


SopMun  CoDBt  or  thk  nRiru)  Static 


Oor.  Tvut, 


"  Tonrth,  The  principal  pliCa  of  bualness 
of  uld  eorporstioD  Id  the  territorj  of  Hon- 
tanK  shall  M  at  Heleoa,  Id  tlie  couatj  of  LewU 
ftod  Clarke,  and  priocipal  place  of  business  of 
Mid  corporation  in  tbe  lerrltorj  of  Idaho  '  " 
QDtll  otberwiae  flied  by  tbe  board  of  diri 
of  aald  corporailoo,  be  at  Cceur  d'Alene,  in  tbe 
■aid  couotj  ol  Eoot«aal.' 

"SecoDil  Tbat  tbe  line  of  route  of  tbe  nll- 
nwd  of  tbe  said  Cceur  d'Alene  Railway  ft 
NsTigslion  Company,  aa  described  In  aaia  nr- 
UdeBof  incorporation,  passes overand  includes 
the  (TTouDd  in  coi  -     -  - 

'■Third.  That 
the  defendant,  the  CcBor  d'Ale'ne   Rail 


rouDd  in  controTersy  Id  tbfs  actloD. 

" '  ■      '  ■     " y,  lot 

Iwav 
NaTlgation  Company,  Died  In  tbe  ofBce  of  t 


Becretarj  of  the  lolerior,  at  Washington.  D. 
C.,  a  cerllfled  copy  of  It*  aald  articles  of  iDCOr- 
poralion  and  prooit  of  Its  organlEstion  undei 
the  laws  of  tbe  territory  (now  stale)  of  Hon- 
lana,  which  certified  copy  of  articles  of  incor- 
poration and  proofs  of  orgaaizatlon  were  duly 
approved  on  that  day  by  the  honorable  Secre' 
tary  of  the  Inlerior. 

"Fourth.  Tbatfothe  summer  and  fail  of  1880, 
8 21the 'defend ant, the  C<eur  d'Alene  Railway 
AHavIgation  Company  .constructed  Its  railroad 
over  said  line  of  route  as  described  Id  said 
articles  of  incorporatioD,  from  tbe  said  Old 
MlssiDD  up  to  tbe  main  Cieur  d'Alene  river 
tbe  town  of  Eingaron,  and  thence  up  tbe  sou 
fork  of  the  Cceur  d'Alene  river  to  the  town  < 
Wardner  Junction,  a  distance  of  about  14 
miles;  and  tbat  to  the  month  of  October,  1886, 
the  said  defendant,  the  Cceur  d'Alene  Railway 
A  NavlgallOD  Company,  for  tbe  purpose  of 
esteuding  Its  line  of  railroad,  caused  a  survey 
to  be  made  for  Its  said  line  of  railroad  from 
■aid  Wardner  Junction,  up  tbe  said  fork  of  the 
C«BUT  d'Alene  river,  over  the  Hoe  dracrlbed  In 
lis  said  articles  of  Incorporation  through  tbe 
towns  of  Wallace  and  Mullen,  and  marked  tbe 
center  line  of  aald  road  upon  the  eround  by 
planting  stakes  at  each  station  at  lOtI  feet,  and 
at  such  other  points  as  there  were  ansiea  in 
the  tiDO,  so  that  the  line  of  route  of  said  road 
could  be  readily  traced  upon  the  ground,  and 
that  tbe  said  surveying  aod  marking  of  said 
line  were  completed  OD  tbe  81  at  day  of  October, 
1886.  That  Id  makinfc  said  survey  the  eogi- 
neersof  said  Cceur  d'Alene  Railway  ft  Navl 
gattnn  Company  ran  three  llDei  through  said 
town  of  Wallace,  called  Hues  'A,'  'B'  and  "C 
aald  lines  -A'  and  'B'  both  being  on  the  south 
■Ide  of  tbe  south  fork  of  tbe  Cteur  d'Alene 
river,  and  tbe  said  Hoe  'C  being  on  tbe  north 
aide  of  said  river,  and  being  the  line  upon 
which  the  railroad  of  Ihe  C(Bur  d'Alene  Rait- 
way  &  NavljcaiioD  Company  was  afterwards 
constructed,  aod  upon  the  ground  now  In  con- 
troversy in  this  action.  That  in  the  month  of 
October,188e,»ndaboutoneweek  after  the com- 
BDeooemenl  of  the  said  survey  by  tbe  englneera 
of  the  taid  Coeur  d'Alene  Railway  ft  Neviga- 


forthe  plaintiff,  commenced  stuveylDg 

of  routo  for  ■  railroad  from  near  the  town  of 
Wardner,  up  the  south  fork  of  Ihe  Craur 
d'Alene  river,  to  tbe  said  town  of  Mullen,  and 
tbat,  In  making  said  survey,  the  said  Burrage 
and  the  party  asslstloK  blm  were  several  davs 
«nd  tevenil  miles  behind  the  engineers  survey- 
Sd8 


Ing  for  Ihe  defendant,  tbe  Cosur  d'Alene  Rail- 
way ft  Navigation  Company;  and  tbat  in  sur- 
veying 1beiriioe*tbrough  the  town  of  Wal-[83 
lace  said  Biirragesurveyed  the  same  on  tbe  north 
side  of  said  river  and  over  tbe  ground  In  con- 
troversy; and  tbat  said  Buriage  and  pnrty  also 
marked  their  line  In  a  similar  manner  to  what 
the  engineers  of  tbe  Cceur  d'Alene  Railway  ft 
Navigation  Company  had  done,  and  that  said 
Burrage  and  party  completed  their  survey  on 
the  Gth  day  of  November,  1886.  and  that  said 
portion  ofsaldltnerun  by  said  Burrage  overth* 
ground  in  controversy  was  run  on  the  28ih  day 


way  ft  Navigation  Company  over  the  land  In 
controversy  was  run  on  the  26lh  day  of  Oc!to- 
ber,  1886;  and  that  all  of  tbe  parU  of  the  lln* 
of  the  Cmur  d'Alene  Railway  ft  Navigation 
Company,  except  aald  line  'C,'  was  run  and 
marked  prior  to  tbe  line  run  by  the  said  Bur- 
ragp,  said  tine  'C  being  run  t^  the  englneen 
of  the  Cmur  d'Alene  Railway  ft  Navigation 
Company  as  an  amendment  after  they  bad 
completed  the  survey  to  tbe  town  of  Mullen. 

"Fifth.  That  Id  the  summer  and  fall  ot 
1897  Ihe  defendant,  the  Cceur  d'Alene  Rail- 
way ft  Navigation  Company,  extended  Its 
road  from  the  town  of  Wanhier  Junction  over 
its  line  of  survey,  a  point  about  one  mile  east 
ot  tbe  town  of  Wallace,  and  over  thesald  line 
'C  the  ground  in  contioveisy  In  this  action, 
through  tbe  town  of  Wallace:  and  at  all  timea 
therearter,  up  to  and  at  the  time  of  the  com- 
mencement  ot  this  action,  occupied  and  uted 
tbe  same  a*  a  railroad  and  for  railroad  pur- 
poses; and  at  the  time  of  the  (»mmeocement 
of  this  action  bad  its  roadt>ed  and  track,  and 
aide  tracks  and  depot  thereon,  and  was  using 
the  same  exclusively  for  railroad  purpoaea. 

"Sliih.  That  at  all  the  timea  above  men- 
tioned the  lands  In  controversy,  and  all  other 
lands  along  the  line  of  said  r^lroad  of  tbe  de- 
fendaDt.  tbe  Cceur  d'Alene  Railway  ft  Navi- 
gation Company,  as  descritied  In  lis  articles  <it 
incorporation,  were  unsurveyad  public  land* 
of  tbe  United  Butea. 

"Seventh.  ThatootheTtbdayofJnIy.  188)1, 
the  articles  of  incorporation  of  tbe  plaintiff, 
the  Washington  ft  Idaho  Railroad  Company, 
were  filed  in  ibe  office  of  the  tecretary  of  tbo 
territory{now  state)  of  WasbiDgion;that  bysald 
articles  *of  incorporation  so  filed  the  plaln-[81 
tiff  was  aathorixed  to  construct  a  railroad 
from  the  town  of  Farmington,  In  Waahington 
territorv,  by  tbe  moat  practical  route  in  general 
northerly  direction,  to  a  point  at  or  near  the 
town  ot  SpokatM  Falls  (now  Spokane)  in  aald 
Wastiington  territory,  together  with  the  fol- 
lowlDg  branch  lines  tributary  thereto:  From  « 
Joncllon  with  the  said  mala  line  at  the  lorka 
ot  Hangman  Creek,  near  Lone  Ploa,  in  aald 
Washington  territory.  In  a  general  northeast* 
em  direction,  across  Uie  Cceur  d'Atene  Indian 
reservation,  to  a  point  near  tbe  mouth  of  Sk 
Joseph's  river  on  Cceut  d'Alene  lake;  thencs 
in  a  northerly  direction  along  tbe  east  aide  of 
Cceur  d'Alene  lake  to  tbe  Coeur  d'Alene  river; 
thence  In  a  general  easterly  direction  to  Cceur 
d'Alene  river;  thence  In  a  eeneral  eaaterlr  di- 
rection to  Cceur  d'Alene  mbsionj  thence  In  ft 
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oer,  tn  Idkbo  Mritorr.  Second.  From  a  ji  _ 
don  with  uld  main  line,  M  or  nearlbe  town  of 
Spangle,  In  WaRblDstoa  territory.  In  t  gen- 
mi]j  DorUieBaterly  direction,  tn  m  point  on 
Ocear  d'A.1ene  lake,  about  B  milea  norib  of  tbe 
mouth  of  tbe CcBurd'A.lene  river,  In latd Idaho 
territorr,  and  to  malntalo  and  operate  aucb 
nflroad)  and  telectapb  llnea  and  branches 
thereof,  carry  freleht  and  paaaengen  tbereoD, 
■nd  receive  tolla  tDerefor. 

"Eighth.  Tbat  tbe  uld  line  of  nilroad,  ta 
described  in  tbe  aald  artlclea  of  Incorporatloa 
of  tbe  plaintiff,  nor  any  of  tbe  brancbea  thereof, 
did  not  cover  or  include  the  ground  In  contro- 
versy,  or  an;  part  thereof,  or  of  tbe  valley  of 
tbeaoulh  fork  of  tbe  Cceur  d'AJene  river  ad- 
jacent thereto;  that  tbe  eaalern  terminni  of  the 
nid  branch  of  railroad  running  -in  Ibe  direc- 
tion of  Ibe  town  of  Wallace,  ai  detcribed  In 
■aid  articles,  was  at  Ibe  town  of  Wardner.  a 
diatance  of  about  IS  mllei  weiterly  from  tbe 
town  of  Wallace  and  from  tbe  land  in  contro- 
Tenr  herein. 

"Ninth.  That  af  lerwarda,  to  wit,  on  the  10th 
day  of  Novemlier,  1836.  and  after  the  comple- 
tion of  taid  lurvey  by  «aid  Burrage,  and  the 
mid  aurvey  b;  tbe  engineers  of  the  defendant, 
the  Caur  d'Alene  Railway  &  Navigation  Com- 
PBDT,  over  tbe  premisea  in  con IroTersy  herein. 
SS](he  pUlnilff  filed  in  *the  ofHw  of  the  secre- 
tary of  tie  territory  (now  state)  of  Washington 
lapplemenial  articles  of  Incorporation,  which 
supplemental  articles  of  Incorporation  provided 
for  a  branch  line  of  lis  rallrtnd  from  the  town 
of  Hlto  (which  is  near  Wardner),  Id  Shoshone 
eoaoty,  Idaho,  following  tbe  south  fork  of  tbe 
CoBur  d'Alene  river  to  tbe  town  of  Hnllen,  in 
said  territory,  a  distance  ot  about  30  miles, 
which  ezleudon  would  paas  over  tlie  premises 
in  coDtroTCisv. 

"Tenth.  That  on  tbe  S2d  day  of  December, 
188S.  tbe  plalDtlB  filed  In  the  office  of  the  Sec- 
retary of  the  Interior  at  Washlnj;(on,  D.  C.  a 
eopy  of  its  said  articles  of  Incorporation  and  a 
copy  of  tbe  statute  of  tbe  territory  ot  Wash- 
tngtoD  under  which  the  plaintiff's  incorpora- 
ti^  waamadeandprootof  Its  organizatton. 

"Eleventh.  That  from  the  time  of  tbe  mak- 
ing ot  tbe  said  survey  by  said  Burrage  over 
the  land  in  controversy,  on  the  2S(h  da;  of 
October,  1886,  nnlll  long  after  the  completion 
of  tbe  railroad,  side  tracks,  and  depot  of  tbe 
defendant,  the  Cieur  d'Alene  Railway  &  Nav- 
igation Company,  upon  the  ground  In  con- 
Iroveray,  neitlier  the  said  Burrage  nor  the 
plaintiff,  nor  any  person  for  them  or  either  of 
them,  ever  made  any  other  survey  or  did  any 
Other  act  upon  tbe  premises  In  controversy  or 
took  any  posseasion  thereof;  and  that  tbe  first 
act  done  by  tbe  said  Burrai;e  or  the  plaintiff 
upon  aald  premises  thereafter  was  the  survey 
made  thereon  In  tbe  year  1S88  by  ihe  plaintiff; 
and  that  at  tbat  lime  the  railroad  and  tbe  side 
track  and  depot  of  the  defeodsut,  tbe  Offiur 
d'Alene  Railway  &  Navigation  Company,  was 
fully  constructed  thereon,  and  had  been  so 
OODSlrucied  and  thereon  since  the  fall  of 
1867,  and  the  defendaQl,  the  Caur  d'Alene 
Railroad  A  Navigation  Comoany,  was  In  full 
and  complete  operation  andpossessicn  thereof 
and  of  tbe  grounds  Id  controversy  herein. 

"Twelfth.  Tbat  Ihe  public  surveys  of  tbe 
gOTemnent  were  not  extended  ova  the  laud 
160  0.  B. 


through  which  said  surveys  were  made  untQ 
in  the  month  of  July,  18V1. 

"Thirteenth.  Tbaton tbeQthday ofNovem. 
ber,  1686.  the  defendant,  the  Coinr  d'Alene 
Railway  &  Navigation  Company,  filed  In  the 
United  States  land  ofliceBt  Cceur  d'Alene,  Ua- 
ho.  *B  map  or  profile  ot  that  portion  of  118(86 
railroad  running  thiotigh  the  town  of  Walbce, 
which  was  approved  by  tbe  Secretary  of  tbo 
Interior  December  8,  1880.  and  that  upon  said 
mapor  profile  said  line  'B,'  tbrnugh  said  town 
of  Wallace.  wa«  platted  as  tbe  lice  of  route  ot 
said  road:  tbat  line  'C  was  tn  fact  and  intended 
to  be  a  definite  line  of  location  thereof,  but 
tbat  said  line  'B'  was  so  platted  by  a  mistake, 
and  that  said  mistake  was  oot  discovered  until 
aftertbe  completion  of  said  railroad  and  side 
track  and  depot  upon  and  over  tbe  ground  In 


not  done  for  Ibe  purpose  of  in  any 
manner  deceiving  the  plainilff  or  anyoneelae, 
but  was  done  by  a  mistake  as  aforesaid,  and 
tbat  tbe  plalnliff  was  not  in  any  manner  mis- 
led or  prejudiced  by  Ibe  Bllug  of  said  plat  or 
by  said  mistate." 

Tbe  case  was  taken  by  a  writ  of  error  to 
the  cltcultcourt  ot  appeals  for  the  ninth  elr- 
cait,  where  tbe  Judgment  of  the  circuit  court 
was.  on  February  IS,  1694,  afiJrmed.  OnFeb- 
ruary  i,  lB95,bv  a  writ  of  error  of  that  dale,llje 
case  waa  brougnt  to  this  court 

Matrt.  SKsnel  Bliell»b»r«r(  A.  A. 
Ba«iaiBK.  Jr.,  Jeremiah  H.  Wlhon,  and  W. 
W.  Cotton,  for  plalnliff  in  error: 

The  fact  tbat  tbe  Northern  Pacific  Company 
united  with  the  Cceur  d'  Alene  Company  in 
making  the  motion  for  the  removal  ot  the  csae 
to  thecircult  court  of  tbe  United  States  did  not 
make  the  Northern  Pacific  Company  a  party 
in  the  case. 

^TTott  V.  Alabama  Oeld  L.  In:  Co.  S  Fed. 
Rep.  sei;  Atehimm  v.  Morrii,  11  Fed.  Rep. 
662;  Smali  v.  Montgonury.  17  Fed.  Rep.  689; 
Miner  V.  Mark/Mm.  28  Fed.  Rep.  887;  Perkint 
V.  EenHryz.  40  Fed.  Rep.  637;  QMen  t.  Morn- 
ing Sew*  Ob.42  Fed.  Rep.  113;  Ckm  v.  Wood- 
tloek  Iron  Co.  44  Fed.  Rep.  81;  Beifmider  v. 
Amenean  Imp.  Pub.  Co.  4S  Fed.  Rep.  i.'tS; 
Btntlift.  Tendon  S  0.  Finance  Corp.  44  Fed. 
Rep  667;  TaUman  t.  BiatimoTa  d  O.  B.  Oo.  4S 
Fed.  Rep.  166. 

The  fact  of  our  demanding  that  this  court 
ahall  reverse  tbe  Judgment  below,  because  the 
court  below  had  no  Jurisdiction,  does  not  re- 
sult In  depiivlng  this  court  of  the  power  and 
luHsdlctlon    to  reverse   tbe  said  Judgment 

Uniud  Slate*  v,  Bvdctfbee.  88  U.  S.  16  Wall. 
435(ai:464);(7fct«t7nd/n*.  Or.-r.OMelnt.  Co. 
98  U.  B.  87S  (20:  206);  XantnOd.  C.  A  L.  M. 
R.  Co.  V.  Sann.  Ill  U.  8.  864  (28:  464). 

Tbe  United  States  circuit  court  for  the  dis- 
trict of  Idaho  had  no  jurisdiction  to  enter  up 
Judgment  herein  against  the  plaintiff  iu  error, 
aod  in  favor  of  the  defendant  In  error. 

Jahnton  v.  Bunker  EiU  d  3  M.  A  0.  Ob.  46 
Fed.  Rep.  417;  Baek  v.  SUrra  Nevada  Gontol. 
Min.  Co  46  Fed.  Rep.  673;  StntAurger  v. 
BteehKf,  44  Fed.  Rep.  209. 

Two  things  are  necessary  to  give  a  court  ot 
the  United  Slates  Jurisdiction  orer  any  par- 
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ticalar  scMod;    First,  the  actiaQ  Itielf  d 
be  wIrbJD  tbe  JuTisdictlonof  the  court;  and 
oad,  tlie  JuritcllctioDsl  fact*  must  afflrmalively 
appear  In  tbe  record. 

PAanUInt,  Co.  v.  Peehn^.OSV.  S,  IBS (24: 
427):  Sobertton  t.  Cbim.  87  U.  S.  W7  (24; 
1058):  Mantjuid.  C.  Jt  I..  M.  B.  Co.  y.  SiBan, 
111  U.  8.  87»  (28:  462);  Parker  v.  OrmAy.  HI 
tl.  S.  81,  63  (35:  654,655):  Orthort  t.  Ohio  A 
Jt.  R.  Co.  181  U.  B.  340  (33:  144);  Lillh  York 
Gold  Va»h.  &  W.  Co.  v.  Keyet.  96  U.  8.  199 
(24;  enO):  Oi'Ut  V.  CrandaU.  120  U.  8.  105 
(80:  5flOl. 

Failure  to  properlj  allege  the  JuriwXct tonal 
facts  la  n  suit  originally  commenced  la  tbe 
clrcuii  court  may  be  cured  by  ameodment. 

Cohtiaental  L.  In*.  Co.  v.  Rboad».  119  U.  B. 
SS7 130:380). 

But  nbere  tbe  Jurisdictional  facta  fail  to  ap- 
pear at  the  time  of  Ihe  removal.  In  tbe  recoro, 
ofacnuse  uodcrlafceQ  lobe  IraDBferred  from 
aaiace  court  into  tbe  Uuiled  Stalea  circuit 
court,  tbeu  such  detect  la  fatal  to  tbe  Jurisdic 
tloD,  and  cannot  be  corrected  by  amend  tueDt. 

Orthort  y.  Ohio  A  M.  R.  Co.  181  [J.  S.  2i0 
(8S:  144). 

Tbe  effect  of  g  18  of  the  Idabo  enabling 
wal  to  confer  jnrisdirlion  on  tbe  state  col 
of  all  civil  acUoQS  in  nbicb  tbe  United   Stalea 


t  a  pBTtf,  uoleaa  a  proper  nrillen 
uueai  showing  Ihe  jurisdiciion  of  tbe  " 
Stales  court  was  filed  In  the  proper  c 


required  by  ibe 

Such  request  for  transfer,  in  order  to  oust  tbe 
■laie  court  of  jurisdlctioa  and  coufet  Jurlsdii 
tlon  upon  tbe  United  Slates  court,  must  necei 
aarily  show  that  the  United  Stales  court  might 
liave  bed  Jurisdiction  of  tbe  action  bad  such 
courts  existed  at  the  time  of  tbe  con 
meot  of  such  cases,  as  well  as  Jurisdii 
the  lime  when  the  action  was  undertaken  to  be 
transferred. 

Johnton  T,  Bunker  Hia  A  8.  M.  A  G.  Go.  49 
Fed.  Rep.  417;  Boek  v.  Sierra  NaaHa  C-ntol. 
Min.  Co.  46  Fed.  Rep.  678;  SCratburger  t. 
Beeeher,  44  Fed.  Rep.  209. 

Sucb  request  cannot  be  amended  In  tbe 
United  States  court,  and  a  failure  to  properly 
■liege  tberein  Ihe  necensai;  jurisdictional  facts 
Is  fatal  to  the  Jurisdiction  of  Ibis  court  and  of 
Ibe  court  below. 

Pittent  V.  Nichol*.  ISO  U.  8.  230  (82:  914). 

The  court  below  bad  no  jurisdiction  by 
reason  of  ihe  Federal  cbaractcrof  Ihe  Norlhern 
Pacific  Railroad  Company.  Under  tbe  ena- 
bliof;  set  of  Idaho  the  action  undertaken  to  be 
transferred  to  ibe  Federal  court  must  be  an 
Klicn  "pending"  at  Ihe  time  the  transfer  is 
undertaken  to  be  made. 

GlaiptU  y.  Jforthem  P.  S.  Co.  144  D.  8.  211 
(86:  409). 

The  Northern  Padflc  Railroad  compnnj 
never  was  served  and  never  appeared  In  the 
action.  The  Federal  charter  of  a  corpora- 
tion can  only  give  rise  lo  a  Federal  question 
when  Ibe  corporation  ia  an  actual  party  to  the 
iuil,  actively  present  and  actively  engaged  In 
the  litigation. 

Union  P.  R.Go.y.Mv'rt{"Paeifea.  Bemoval 
Caff)  115  D.  8. 12  (20: 828>:  Metealfy.  Wattr- 
town.  128  U.  8.  689  [3i: 5(4). 

It  Is  ntilip  when  an  act  of  CnnfjreKB  is  directly 
brought  into  consideratioD  Id  an  action  that 


the  cause  can  be  lald  lo  arise  under  aurb 

6imy.  Orandall.  130  D.  8.  108  (SO:  09U: 

S/'rerepnrt  y.  CoU,  139  0.  8.41  (33:501),  and 

Jurisdiction  will  not  be  eulertalned  in  en  ao- 
tion,  even  where  ibc  petition  for  removal  stalea 
B  clear  Federal  queatinn,  if  tbe  party  at  tho 
time  of  filing  such  petition  enters  a  special  ap- 
pearance tor  Ibe  purpoae  of  aelling  aside  the 
service  of  summons  made  in  the  stale  court. 

Qtrmnnia  tn».  Co.  y.Witamein,  119  U.  S. 
47S  (80:  461). 

The  Niirthern  Pacific  Railroad  Companj 
never  appeared  and  wns  never  served  la  the 
action,  therefore  tbe  only  possible  Federal  quca- 
lloii  In  I  be  cause  shown  by  tbe  record  was  en- 
tirely eliminated. 

There  can  be  no  jurisdiciion  of  tbia  action 
on  the  ground  of  diverse  citizensblp. 

A  corpi>rBiion  is  a  "citizen,"  and  a  "teat- 
dent.''  ncd  "an  lababltaul"  of  the  state  or  ter- 
ritory which  created  It.  and  cannot,  by  doing 
business  in  other  states,  become  a  "citizen,"  a 
"resident,"  or  "Inbabilant"  of  such  other  states 
or  territories. 

Ex  ~~  ~ 

145  I 
Denton,  146  U.  S.  303  (36:  045'. 

At  the  time  of  tbe  commencement  of  this 
action,  tbe  Washington  &  Idabo  Railroad 
Company  waa  therefore  a  resident,  citizen,  and 
lobabitant  of  tbe  terrilor;  of  Wasbinelon.  and 
the  C<£urd'Alene  Rbllway  &  MavigalioD  Com- 
pany WBS  a  resident,  citizen,  and  Inhabitant  of 
Ibe  territory  of  Hontnna,  and  no  suit  either  hf 
or  a^iust  either  of  such  corporations  could 
bavei)cen  removed,  transferred,  or  commenced 
In  a  Federal  court  on  tbe  ground  of  diverse 
cielzensbip. 

Nem  OrUane  v.  Wiater.  14  U.  8. 1  Wheal.  01 
(4:  44):  Mantjkld,  C.  A  !,.  M.  B.  Co.  v.  Stran, 
111  U.  8  881  (2B:  463);  Johnton  v.  Bunker  lltll, 
A3.  M.  A  C.  Co.  46  Fed.  Rep.  417;  Back  y. 
Sierra  Nerada  Contol.  Miv.  Co.  48  Fed.  Rep. 
e7-S;  StTKiburger  v.  Beeeher,  44  Fed.  Rep.  209, 

The  record  In  this  action  nowhere  sliowa 
Jurisdlclioo  in  tbe  circuit  court  for  tbe  district 
of  Idaho.  Juiisdiclion  must  affirmatively  ap- 
pear in  Ihe  record. 

Parker  v.  Ormthy,  141  U.  8.  81,  83  (85: 634), 

Also  must  be  shown  afSrmallvely  to  have 
existed  at  the  time  tbe  action  was  commenced. 
This  is  plainly  required  by  the  language  of  the 
act. 

Baek    V.  Bierra    Netada    Contol.  Min.  Co. 

The  petition  for  removal  nowhere  itatca 
tbe  existence  of  any  jurisdictional  fact  as  of  the 
date  when  the  aciion  was  commenced;  but  the 
allegations  of  the  petition  are  all  confined  to 
the  date  on  which  tbe  petition  Itself  was  filed. 
Such  a  petition  does  not  atale  facta  sufficient  to 
ranter  Jurisdiciion  upon  tbe  court. 

Bad  V.  Sierra  Nevada  Contol.  Min.  0>. 
mpra;  Btettn*  y.  SiehoU.  180  U.  8.  280  012: 
014). 

No  Federal  qnestion  la  alleged  with  iufll- 
cient  accuracy  In  tbe  petition  or  elsewhere  ia 
tbe  record  to  have  authorized  tbe  court  to  ban 
entertained  jurisdiction  of  Ibts  action. 

Qibbt  V.  CrandaU.  1»  U.  S.  105.  lOS  (80:  BOO. 
591);  Theitrkavf  v.  IrOand,  27  Fed.  Rep.  TB*; 
"      C.8. 
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cutt  court  jUTisdiclioD  to  eDtprtaln  tbe  actioD? 
aod,  if  (o,  secoDcl,  Did  Ihe  title  Kt  up  b;  the 
plalntlS  cooipaay  show  •  light  of  poBsesalOD 
ot  Ibe  Innit  in  dlapule  as  Bgaiaet  iLe  lille  of 
the  defeDdanUT 

It  fa  claimed  by  the  plaintlS  !□  error  thai  as, 
at  the  time  when  the  actloa  was  orfginall; 
brought  in  the  district  court  of  tbc  temtorj  of 
Idaho,  the  Washingloc  &  Idaho  Railroad  Com- 
paoy,  the  plalntin,  nas  a  coiporatioo  organ- 
ized uudertbc  Una  of  Wash  iugton  Territory; 
and  the  Ctsur  d'Alene  Ballna;  £  Navigatloa 
Company,  defeodant,  waa  a  corporation  or- 
ganized under  the  laws  of  Moatoiia  territniy. 


(83:144). 

Mtttn.  A,  B.  Browne  and  A.  T.  Britlon, 
for  defendantain  error: 

HavlDg  joined  the  Northern  PaciSc  aa  de- 
fendant and  averred  Its  possesaioo  of  the  prem- 
bea  whereof  recoverj  waa  Bought  aa-a  tenant 
of  the  Coeur  d'Alene  Company,  it  la  manifest 
(hat  the  Northern  Pacific  Company  wie,  at  the 
commencement  of  this  action,  both  a  necessary 
■ed  actual  party  defendant.  Hence,  under  the 
clear  terms  of  ^  IS  of  the  Idaho  admission  act, 
that  company  had  then  the  right  of  removal  to 
the  Federal  court  in  Idaho  "bad  such  court  ez- 
latedat  the  time  of  the  commencement  of  aucb 


The  , 

under  the  laws  of  tbc  United  Slates, ^to  wit: 
GonSicting  claims  under  the  right  of  way  act 
of  Congresg  of  March  3, 1875;  and.  Independent 
of  all  questions  of  citizcnsbip,  ■  Cniied  Stales 
circuit  court  then  existing  would,  on  that 
ground,  have  bad  Jurisdiction  thereover. 

Zholan  V,  Carr,  125  U,  8-  620  (81;  845). 

At  the  time  tlie  petiiioa  for  removal  was 
flIeU  tbc  rerord  showed  service  upon  the 
Northern  Pacific  Company.  The  petition  for  re- 
moval, wherein  Ihe  Northern  Pacific  Company 
joined,  contains  no  special  appearance  by  that 
company  for  that  purpose.  The  general  dec- 
laration is  made  that  it  is  a  defendant  in  the 
•ction,  and  it  (hen  proceeds  to  allege  the  facts 
on  wbich  the  petition  for  removal  Is  based. 
This  was  then  a  general  appearance  by  that 
company  in  Ibe  action,  amply  suftlclent  to  In- 
yeat  the  court  with  jurisdiction  over  (he  corpo- 
ration, and  no  aervlce  of  process  was  netxs- 
•arj. 

The  Northern  Pacific  Company  appeared  in 
this  case  without  suggesting  any  objcctioo  to 
the  jurisdiction  of  the  state  court  over  It,  or 
nahins  any  special  appearance  in  connection 
with  tne  petition  for  removal.  It  In  effect 
conceded  that  it  was  rightfully  In  court,  and, 
wbetber  it  had  been  served  with  the  proper 
process  or  not  prior  thereto,  its  voluntary  ap- 
pearance In  the  action  and  petition  for  removal 
thereof  made  it  a  parly  thereto  inevery  sense. 

Wabaih  W.  R.  Co.  v.  Broa,  65  Fed.  Rep.  Ml; 
Xdaardi  v.  Oanneetieut  Mut.  L.  In».  Ch.  20  Fed. 
Rep.  432;  Taaman  v.  Baltimore  £  0.  R.  Co. 
45 Fed.  Rep.  158;  BiniliY.  Keith,  57 Fed.  Rep. 
10. 18  U.  8.  App.  223;  New  Tork  Contl.  Oo.y. 
Simon,  B8  Fed.  Rep.  6;  Caikey  t.  OhetuitaeVi, 
ea  Fed  Rep.  712. 

The  petition  for  removal  distinctly  avers 
that  this  U  a  suit  of  a  civil  nature  arising  un- 
<leT  Ibe  iswaot  the  United  Stales  withm  the 
values  in  dispute  exceeding  $2,000,  As  such, 
it  wu  removable  into  the  circuit  court  Irrespec- 
tive of  the  citizensbipof  the  parties. 

DaHan  t.  Out,  120  U,  S.  620  181:845). 

Mr.  Jv$tie«  SUrma  delivered  tbe  opinion  of 
the  couii: 

We  are  to  answer  tbe  questions  that  arise  on 
this  record  In  the  light  of  the  findings  of  fact 
made  by  the  circuit  court  to  whict  no  excep- 
tions were  taken. 

Tbote  qoeatlOM  are  two;  Tirat,  Had  the  di- 
1MU.8. 


tbe  Northern  Pacific  Railroad  Com- 
pany was  not  really  a  party  to  the  actloo, 
thero  was  no  right  to  remove  Ihe  cauae  from 
(he  state  court,  whose  juriidfction  over  the 
case  bad  attached  under  the  terms  of  the  act 
of  July  8.  18{K),  providing  for  the  admlssioD  of 
Idaho  into  tbe  Union.  The  argument  la  bated 
on  the  language  of  the  18th  aectlon  of  that 
act.  wherein  it  u  provided  that  "  In  reepect  to 
all  caaes.  prnceedlnga,  and  matters  now  pend- 
ing In  the  supreme  or  dtalrlct  courts  of  the 
■aid  territory  at  the  time  of  tbe  admission  into 
the  Union  of  the  atateofldabo.and  arising  with- 
in (he  limits  of  sucb  state,  whereof  the  circuit 
or  district  courts  by  this  act  •esublished  [01 
might  have  bad  Jurisdiction  under  tbe  laws  of 
the  United  SlAtes  had  such  couKa  exiated  at 
the  time  of  the  commencement  of  sucb  casea, 
the  said  circuit  and  district  courts,  respect- 
ively, shall  be  the  successors  of  said  supreme 
and  district  courts  of  aald  lenllory;  and  in  re- 
spect to  all  other  caaea.  proceedings,  and  mat- 
ters pending  In  tbe  supreme  or  district  court! 
of  said  territory  at  tbe  time  of  tbe  admission 
of  sucb  territory  Into  the  Union,  arising  within 
the  limils  ot  aaid  state,  the  courts  established 
by  such  stale  shall,  respeclively,  be  the  suo- 
cessora  ot  laid  supreme  and  district  lerrilorial 
courts;  and  all  tbe  Sles,  records.  Indictments, 
and  proceedings  relating  to  any  such  caaea 
shall  be  transferred  (o  such  circuit,  district, 
and  stale  courts  respectively,  and  tbe  same 
sball  be  proceeded  with  therein  In  due  course 
of  law;  but  no  writ,  acllon,  indictment,  cause. 
iceeding  now  pending,  or  tliat  prior  to 
tbe  admission  of  the  stale  sball  bt  pending,  in 
any  territorial  court  in  said  territory,  shnll 
atate  by  the  admission  ot  inch  slate  into  the 
Union,  but  tbe  same  shall  be  transferred  and 
proceeded  with  in  the  proper  United  States 
circuit,  district,  or  slate  court,  as  tbe  esse  may 
be:  Prvvided,  hoioeter,  That  in  aH  civil  scllons, 
causes,  and  proceedings  In  which  the  United 
States  la  not  a  party,  transfers  shall  not  be 
made  to  the  circuit  and  dlsirjct  courts  of  the 
United  Btatee,  except  upon  written  request  of 
one  of  the  parties  lo  sucb  action  or  proceeding 
filed  in  (he  proper  court;  and  in  the  absence  of 
such  request  such  cases  shall  be  proceeded 
with  Id  the  proper  state  courts."  20  Slat,  at 
L.  215,618. 

This  language  ia  interpreted  by  tbe  plalDlitl 
in  error  to  mean  that  no  case  can  b«  trans- 
ferred to  the  Federal  courts  If  (he  parties  to  It 
could  not  have  gone  Into  such  courts  at  the 
lime  tbe  action  waa  brought,  If  sucb  oourtt 
had  then  actually  existed;  and  the  conlention 
ia  that  aa,  et  the  time  ot  the  commencement  of 
Ibis  action,  tbeWeshlDSton  *  Idabo  RaUraad 
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_.    . terrftorj  of  Wuhlogtoa,  and  the 

CfBur  d'Aleue  Rallnty  &  Navintloa  Com- 
pttDj  waa  B  mideat,  citiEen.  aod  liifasbltaiit  ot 
tbe  lerrilorv  of  Hoataoa,  do  suit  either  bj  or 

S:BiD>t  either  of  luch  corporeilona  could 
'£]  have  been  remOTtd,  tranaCerred,  or  'com- 
menced fa  a  Federal  court  on  the  ground  of 
diTerae  cltluiublp. 

It  should  be  observed  that,  whfle  It  h  true 
tbat  HoDtana  and  WaBhlngton  were  in  a  leiri- 
torial  coDdllloD  when  thla  salt  naa  brought, 
tbey  both  bad  become  states,  the  fonner  on 
tbe  81b,  tb«  latter  on  tbe  lltb,  of  November, 
IU89  (36  Stat,  at  L.  15«2,  1658),  befon  the 
filing  of  the  petition  for  removal. 

A  rimllar  question  was  presented  Id  S«m- 
igtbtrgrr  v.  Ridimond  mrer  Jfi'n.  Oa.  IM 
U.  S.  41  [89:  88fl|.  Tbat  was  a  case  wberc,  at 
the  time  of  tbe  bringing  ot  tbe  action  jn  a  dis- 
trict court  of  tbe  territory  of  Dakota,  the 
plaintiff  was  a  citlsea  of  iucb  lerrltorj.  and 
when  the  territorf  became  a  alaie  under  a 
■tatute  in  terms  precisely  similar  to  those  of 
the  statute  we  are  now  considering,  tbe  ca,use 
was  transferred  to  tbe  circuit  court  of  tbe 
United  BIstea,  and  It  was  there  contended,  ai 
It  Is  here,  tbat  tbe  circuit  court  could  not  ac- 

auire  jurisdiction  of  tbe  case  by  reason  of  tbe 
iveran<r  of  citizenship  between  tbe  parties, 
because  at  th«  time  of  tbe  commencement  of 
tbe  case  the  plaintiff  was  a  cttiEen  ot  a  terrl- 
torv.  Tbe  subject  was  carefullv  considered, 
attd  tbe  conclusion  reached  was  thus  expressed 
In  the  iBn^uage  ot  Mr.  Juttitt  Qray: 

"Upnn  the  whole  matter,  tbe  reasonable 
OODchisina  appears  to  us  to  be  that  Congresa, 
by  the  description  'whereof  the  circuit  or  dis- 
trict coutls  by  Ibis  set  established  might  have 
had  jurlsdicirntt  under  tbe  laws  of  the  United 
Htates,  bad  such  courts  eiisled  at  the  lime  of 
the  com  men  cement  of  such  cases.'  Inteaded  to 
designate  csae«  of  which  those  court*  might 
have  bad  Jurisdiriion  under  the  lawi  of  tbe 
United  Slates  hud  tfaoee  courta,  like  tbe  other 
circuit  nnd  district  courts  of  tbe  United  Slate* 
generally,  existed,  at  the  time  in  qneation,  in  a 
stale  of  ibe  Union,  whoae  Inhabitants  coDie- 
queotly  were  cltliena  of  that  slate.  Accord- 
ing to  that  hypothesis,  tbe  plaiotiS  would  have 
been  a  citizen  of  tbe  state  ot  South  Dakota, 
and  tbedefendantacitizenof  the  state  of  New 
York,  at  the  time  of  Ibe  commencement  of 
tbe  action,  and  the  drcull  court  of  tbe  United 
Btatea  would  have  bad  Jurisdiction  by  reason 
of  aucb  diversity  ot  dtUenship.  Tbe  case  waa 
93]theretore  riKhtly  •transferred,  »X  tbe  writ- 
ten request  ot  the  defendant,  upon  the  admla- 
■ioD  of  tbe  itate  of  Boulh  IHkota  into  the 
Union, to  the  circuit  court  of  tbe  Doited  Slates." 

Tbl*  view  sufflcieatly  disposes  of  the  objec- 
tion made  in  this  case  to  Che  Jurisdiction  of  tbe 
circuit  court  ot  tbe  United  Slates,  so  far  as 
that  Jurisdiction  depeuded  on  adverse  cltizen- 
■hlp. 

The  circuit  court  of  appeals  maintained  the 

{urisdicIloD  of  the  circultcourt,  on  tbe  ground 
bat  thei«  waa  a  Federal  queatlon  invofved  in 
tbe  fact  that  the  Northern  Pacific  Railroad 
Company,  a  corporation  created  by  the  laws  ot 
IheUnitedStateB.wasaparty  totbeactfon.  We 
agree  with  that  court  in  regarding  such  a  tact 
aa  cooferring  Jurladlcllon  do  the  Srcult  court. 


But  It  is  urged  tbat  tbe  fact  did  not  exist,  thM 
the  Noribem  Pacific  Railroad  was  not  a  par^ 
to  tbe  action.  Tbi*  contention  la,  we  think, 
disposed  of  by  tbe  record  itself.  ThatdiacloFe* 
that  the  original  suit  was  brought  against  tbo 
Northern  PbcIUc  Itailroad  Company  aa  well  aa 
against  tbe  C<Eur  d'Aleue  Railway  &  Naviea* 
tion  Companv:  tbat  the  aummons  Included 
both  of  said  aetendanta;  that  the  complaint  al- 
leged that  the  Northern  PaciOc  Railroad  Com- 
Caav  was  In  actual  possession  ol  the  premises 
I  dispute  aa  a  tenant  of  tbe  Cceur  d'Alens 
Railway  iS;  NavlgationCompany.  Tberelura 
of  the  summona  alleged  that  service  bad  beeo 
made  upon  both  defendants.  Tbe  petition  for 
the  removal  or  traoafer  of  the  case  waa  Jirined 
in  by  the  Northern  Pacific  Railroad  Companr, 
and  in  that  petition  it  was  not  alleged  that  tb« 
latter  compauy  objected  to  tbe  summons,  or, 
for  BDv  reason,  to  tbe  jurisdiction  of  the  court, 
but  alleged  that  the  contraversy  was  between 
citizen*  of  different  atalea,  and  that  the  suit 
was  ot  a  civil  nature  arising  under  the  laws  ot 
tbe  United  Slates. 

Upon  the  face  of  the  record  as  It  existed  at 
tbe  time  of  the  removal,  coDsistins  of  the 
writ,  tbe  return  of  aervioe.  tbe  complaint,  and 
tbe  petition  for  such  removal.  It  waa  there- 
fore plain  (bat  tbe  Northern  Pacific  Railroad 
Company,  as  a  corporation  created  by  the  lawa 
of  the  United  Btatea,  was  a  party  both  nominal- 
1y  and  actively.  It  Is  true  that  the  nibaequent 
'Accord  discloses  tbat  the  circuit  court.  [94 
in  rendering  its  opiaion  and  Judgment,  speaka 
of  the  Nortbem  Pacific  Railroad  Company  aa 


circuit  court  o(  appeals  when  dealinB  witQ  tbil 
coDteotioD,  "it  cannot  be  said  that  Uie  North- 
em  Pacific  Railroad  Company  waa  not  tik 
actual  party  to  the  litigation.  It  was  not  only 
made  a  party,  but  it  was  a  proper  party.  It 
was  tbe  party  in  possession  ot  tbe  premleee 
sought  to  be  recovered  by  the  actloQ  of  eject- 
ment. ...  At  Ibe  time  when  the  causa 
was  removed  tbe  return  of  service  was  on  file, 
but  no  default  had  been  taken  against  tbft 
Northern  Pacific  Railroad  Company,  and  no 
disposition  bad  been  made  ot  tbe  plaintiff's 
controversy  against  it;  that  defendant.  In  pre- 
senting it*  petition  for  removal  to  the  circuit 
court,  declared  Itself  to  be  one  of  the  defend- 
antsto  tbe  case,  and  recited  the  tact  that  ths 
cause  was  pending  in  tbe  state  court,  and  waa 
properly  within  tbe  Jurisdiction  of  the  circuit 
court  of  Ibe  Dniled  Slates." 

Whatever  reason,  thecefore,  the  circuit  court 
may  have  had  for  apeaking  ol  the  Northero 


eral  appearance  by  Joining  in  the  petition  for 
removal.  Tbat  It  may  have  lubaequentl* 
ceaaed  lo  take  an  active   part  In   the  case  u 


immaterial,  Tbe  Jurisdictlooal  queation  muat 
be  determined  by  the  record  at  the  time  of  tbs 
transfer  ol  the  case. 

Whether  conflicting  claims  of  railroad  oom- 

SBuies,  under  the  right  of  way  act  ot  Ooogreaa, 
[arch  8,  1875.  would  give  a  circuit  court  Of 
the  United  Slates  jurisdiction  IndepeDdeDtlf 
ot  dtlzenablp,  under  the  doctrine  ot  i)aota)i  t. 


.Goo^^"-"- 
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Obrr,  12S  U.  B.  6S0  [81:  BiS],  we  do  not  find 
It  necemary  to  coasfder. 

If,  tben,  itae  caae  fell  wltbfotbe  ]uri«dlctioD 
of  the  ctrcutt  court,  we  bftve  next  to  inquire 
vbetbet  that  Jurisdictioii  was  properly  exer- 
died. 

The  oontroTcrs;  was  bctneen  two  railroad 
companfea,  one  orRaoized  under  the  luwa 
of  Wubingtoa  lerrilor;,  tbe  other  orgauiied 
under  the  Iawh  of  MonUna  lerrilory,  and  was 
951as  *to  tbe  rlpbt  or  poeseasioo  of  a  tract  of 
Uodritualed  Id  Sboshooe  couotj,  to  the  terrl- 
iltory  of  Idaho,  and  over  which  each  compaDT 
cMmed  a  right  of  wa;  under  tbe  act  of  HarcD 
>,  187S,  entitled,  "An  Act  OranllDg  (o  Rail 
roada  a  Right  of  Way  throug-h  the  Public 
Landa  of  the  United  States."  This  act  pro- 
TldM  thai  "the  right  of  waj'  through  the  public 
lands  ot  [he  United  States  ib  hereby  graoled  to 
tBj  railroad  company  duly  orpanized  under 
tbe  laws  of  any  state  or  territory  ,  .  .  which 
■lull  bare  filed  with  the  Secretary  of  tbe  In- 
terior «  copy  of  lis  articles  of  IncorporniloD 
tai  doe  proofs  of  its  organlzatjon  under  (he 
Mme,  to  the  extent  of  100  feet  on  each  side  ot 
the  central  line  of  said  road." 

It  waa  afflrmatlvely  found  by  the  circuit 
eenrttbal  the  Cmurd'Alene  Railway  itNavigS' 
tloa  Company,  on  the  Sth  day  of  July,  1886 
(lied  liB  articles  of  Incorporation  In  the  office  of 
Ibe  secretary  of  tbe  territory  ot  HoDtana,  and 
alao  filed  i&  the  office  of  the  conuly  clerk  and 
Kcoider  of  the  county  of  Lewis  and  Garke,  in 
nid  lerrilory,  ■  certified  copy  of  Us  said  artl- 
cHea  of  Incorporation;  IbaL  tbe  line  of  route  of 
the  railroad  of  the  aatd  company,  as  described 
bl  aald  articles  of  Incorporation,  passed  over 
■Bd  Included  the  land  in  conlroTerxyi  that  on 
tbe  80th  dsy  of  July,  1886,  the  said  company 
filed  In  theofflceof  (be  Secretary  of  iheloierior 
Bt  WaahlnglOD,  D.  C,  a  certified  copy  of  Ita 
articles  of  Incorporation  sod  proofs  of  lla  or- 

fioizatloD  under  tbe  laws  of  tbe  territory  ot 
ontana,  which  certified  copy  of  articles  of 
incorporation  and  proofa  of  organlEation  were 
duly  approved  on  that  day  by  the  Becretarr 
(rf  the  Interior;  that  in  the  summer  and  fall 
of  I88S  the  said  company  constructed  Its  rail- 
way over  tald  line  of  railroad,  as  described 
In  aaid  articles  of  Incorporation,  from  the 
OM  Mission  up  the  main  Cceur  d'Alene  rirer 
le  tbe  town  of  Kingston,  and  tbence  up  tbe 
tonth  fork  of  tbe  Cceur  d'Aleue  river  to  tbe 
town  of  Ward ner  Junction,  a  distance  of  about 
U  miles;  that  In  the  month  of  October,  1886, 
the  said  company,  tor  the  purpose  of  eitending 
Its  line  of  railroad ,  cau'ed  a  survev  to  be  made 
forsald  tineof  railroad  from  said  Ward  ner  Junc- 
tion up  the  said  fork  of  the  Coiur  d'Alene  river, 
OH)  over  tbe  Mine  described  In  its  said  articles 
of  in  corpora  tion,  though  tbe  toirns  of  Wallace 
end  Mullen,  and  marked  the  center  lice  of  said 

(road  upon  tbe  grnand  by  planting  stakes  at 
C*cb  station  at  lOO  feet,  andalaucb  other  points 
as  there  were  angles  in  tbe  line,  so  thai  the  line 
of  route  ot  said  road  could  t>e  readily  traced 
Upon  Ibe  ground;  that  tbe  aald  surveying  and 
markint'ol  said  llDe  were  completed  on  the  31ft 
day  of  October,  1886;  that  in  making  said  sur- 
vey the  engineers  of  said  company  ran  three 
Hnea  through  said  town  of  Wallace,  called  lines 
"A,"  "H,"  and  "C* — the  two  former  being  oo 
Uw  south  and  tine  "C*  being  on  tbe  north 


side  of  aald  river,  tbe  latter  being  the  line  up- 
on which  tbe  railroad  of  said  company  waa 
afterwards  constructed,  and  upon  the  ground 
In  controversy  In  this  section;  that  in  tbe  sum- 
mer and  fallof  1887  tbe  said  company  exteniled 
Its  road  trom  the  town  of  Wardner  Junction 
over  it!  line  of  aurver,  a  point  about  1  mile 
east  ot  the  town  of  Wallace,  and  over  said  line 
"C," the  around  in  controversy,  through  Iha 
loiffn  of  Wallace,  and  at  all  times  thereafter, 
up  to  and  at  tbe  time  of  the  commencement  of 
this  scLion,  occupied  and  used  tbe  same  as  a 
railroad  and  for  railroad  purposes,  and  at  the 
time  of  the  commencement  of  this  action  bad 
III  roadbed,  track,  side  tracks,  and  depot 
thereon  and  was  using  the  same  exclusively 
for  railroad  purposes;  and  that  stall  llmea 
above  mentioned  the  lands  in  coDlroveray, 
and  oil  other  lands  along  tbe  line  of  said  rail- 
road ot  tbe  Cceur  d'Alene  Kailway  ft  Naviga- 
tion CoQipany,  as  described  in  Its  articles  of 
incorporation,  were  unsurveyed  public  lands 
of  Ibe  United  States. 

If  these  facts  stood  unaffected  by  other  evi- 
dence, tbe  title  ot  the  Cccur  d'Alene  Railway 
ft  Navigation  Company  to  the  land  in  con- 
troversy would  be  clear. 

It  was.  however,  shown  that  on  tbe  9lb  day 
of  November,  1886,  ten  daya  after  Ibe  comple- 
tion of  tbe  survey  of  the  three  lines  "A."  "B." 
and  "C,"  the  said  company  filed  In  the  United 
Slate*  land  office  at  Cteur  d'Alene.  Idaho,  a 
map  or  profile  which  waa,  Decembers,  1988. 
approved  by  tbe  Secretary  o(  tbe  Interior,  and 
that  on  this  map  the  line  "B"  through  tbe  town 
of  Wallace  was  platted  as  the  line  of  tbe  said 
railroad.  *As  slready  sUted.  In  tbe  fall  of[97 
1887  the  company  constructed  its  railroad  upon 
line  "O"  and  across  the  land  in  controversy. 
But  no  amendment  of  tbe  said  map  was  made, 
nor  was  any  approval  of  the  Secretory  of  the 
Interior  obtained  to  any  new  map  covering 
line  "C." 

Tbe  plaintiff  contends  that  the  effect  of  tbe 
filing  and  approval  ot  the  map  line  "B"  was 
to  vest  In  the  said  company  a  right  of  way  100 
feet  wide  on  each  side  of  the  center  line  ot  it* 
Tosd.  as  Indicated  opon  aald  map,  wbicb  right 
could  not  be  changed  without  tbe  coosenl  of 
the  granting  power  first  bad  and  obtained. 
Regarding  this  question  as  one  entirely  between 
the  Cceur  d'Alene  Ratlivay  ft  Naviga^on  Com- 
pany and  the  United  Slates,  tt  should  be 
observed  that  the  act  of  Congresa,  under  which 
bntb  parties  claim  the  land  in  question,  by  lla 
(ith  section  provides  tbat,lDca*e  otunsurveyed 
lands  of  the  Dnited  Stales,  aa  theae  were,  the 
plat  need  not  be  filed  until  twelve  months  after 
a  survey  thereof.  It  is,  however,  said  that 
while  tbe  company  might  not  have  been  re- 
quired under  the  act  to  Die  lla  map  at  the  time 
such  filing  was  made,  yet  It  had  tbe  ri^'bt  to 
do  so  undercertalnregnlaitonsot  tbe  Secretary 
of  the  Interior  In  force  during  the  period  of 
Ibis  controversy,  and  that  when  such  map  was 
approved  by  the  Secretary  the  company  had 
secured  tbe  benefit  of  the  act  upon  the  lino 
there  sbonn,  and  tould  not  thereafter  alter  the 
same.  We  agree  with  tbe  circuit  court  ot  ap- 
peala  in  thinking  that,  so  fsr  as  the  United 
Stales  are  concerned,  there  is  nothing  in  the 
set  forbidding  a  railroad  company,  having 
adopted  one  Uu  ot  Hrny  Bloag  tiw  roota 


ut 


SnrBKKi  CoDKT  or  thi  Uiiitxd  Statks. 


provided  for  Id  Ita  srltclM  of  Incorporation, 
and  baviDg  flled  t  plat  Uiereof,  to  Hutei^queatlj, 
and  wltbln  the  ume  allowed  it  bj  Ian  for 
Ro  dotDE,  adopt  BQOIber  route,  and  that  no 
reason  la  apparent  wh;,  loalead  of  filing  a 
second  plat,  it  may  not  cooalriict  the  road  on 
the  line  lurveyed  and  adopted,  ao  long  as  tbe 
rigbti  of  others  have  not  intervened.  Sucb 
an  actual  conitructlon  and  appropriation  of 
one  line  wonid  preclude  the  conripniiy  from 
aaaerting  anj  claim  to  the  other  lines,  and 
beuce  tbe  conieniion  that  by  ninnlng  several 
IIdcr  through  unsurvejed  lands,  the  company 
OH]  sought  to  obtain  Dion  than  the  'statute 
eaTe,naincly  onetigbt  n[  way,fsmet  by  tbe  fact 
that  it  claimed  and  cODSIrucied  but  one  line. 

If  the  United  Slates  could  not  and  do  not 
complain,  there  I*  no  foundation  for  tbe  plain- 
tiff company  to  do  so.  as  It  «as  found  bv  the 
trial  court  that  tbe  plaiting  of  line  "B,"  In- 
stead of  line  "0,"  was  through  a  mistake,  and 
that  such  mistake  was  not  discovered  until  aft- 
er tbe  completion  of  tbe  defendaDt's  railroad 
and  depot  over  and  upon  the  ground  in  cod- 
troversy,  and  that  the  filing  of  tbe  plat  show- 
ing line  "B"  was  not  done  tor  tbe  purpose  of, 


tt,  misled  or  prejudiced  by  the  filing  of 
■aid  plat  or  by  said  mistake. 

Even  if  tbe  Ctsui  d'Aleoe  Railway  &  Navi 
gatfoD  Company  was  duly  organized  as  a  roll- 
rosd  company,  and,  as  nicb,  was  entitled  tc 
construct  and  malnlain  its  road  over  tbe  land 
in  controversy  without  being  estopped  by  hav- 
ing filed  an  inaccnraie  map,  still  tbe  plaintiff 
contends  Ibat  tbe  rieht  of  way  In  question  bC' 
longs  to  It  by  virtue  of  a  prior  survey  made  on 
lie  f-ehalf.  The  facts  relevant  to  this  conten- 
tion are  that  the  articles  of  in  corporal  loo.  un. 
der  wblcb  the  plaiDIiff  clnims  the  laod  Id 
controversy,  were  not  flled  in  tbe  office  of  thr 
serrelaiT  of  the  territory  of  Washinelon  til 
the  10th  day  of  November,  1 686,  ao if  that  i 
copy  of  Bucb  articles  and  proof  of  organization 
were  not  filed  In  tbe  office  of  tbe  Secretary  of 
the  Interior  1111  December  23,  188S.  It  was, 
Indeed,  shown  and  found  tbat,  on  October 
28,  IBM,  W.  H.  Burrage,  ctaimlng  to  be  act- 
ing for  tbe  plaintiff,  surveyed  a  line  up  tlie 
CceuT  d'Alene  river,  through  the  town  of  Wal- 
lace, and  overthegrouDd  in  controversy,  which 
was  tbe  line  described  in  the  articles  of  Incor 
poratlon  subeequently  filed  by  tbe  plainliff 
company  in  tbe  offices  of  the  secretary  of  tbe 
territory  and  of  tbe  Secretary  of  Ibe  Interior. 

Tbe  conclusion  of  the  courts  below,  on  tble 
stale  of  facts,  waa  tbat  at  tbe  lime  of  (he  mak- 
ing of  *aid  survey  by  W.  H.  Burrsffe  over  Ibe 
lands  in  controversy,  on  October  ZS.  1S86.  tlie 
plaintilT  waa  not  n  corporation  organized  fortbe 
purpose  of  constructing,  or  autlioris 
00)strucl,  a  railroad  over  Ibe  'land 
versy;  was  not  authorized  to  take  poswssion  of 
the  said  premises,  or  lo  locate  a  line  of  ndtroad 
thereon:  and  that  tbe  said  survey  on  October 
28,  138S,  conferred  no  right  whatever  on  It.  the 
plalnttfl.  as  against  tbe  defendant,  Ibe  Cter- 
o'Alene  Railway  &  Navigation  Company. 

The  argument  on  behalf  of  ibepbilnilfl  is 
that  when,  on  December  22,  ISSfi.  the  Wash- 
IngioD  A  Idabo  Railroad  Company  bad  flled 
Its  artlclea  of  incorporation  and  proof  of  organ- 


general  rl^bt  of  way  act.  and  tbat  when  It  so 
adopted  said  survey  it  related  back  to  tbe  date 
wbcD  the  surver  kss  made. 

We  are  unable  to  accept  sucb  a  view  of  tbe 
law,  but  concur  In  the  conclusion  of  Ibe  court 
below  that  tbe  language  of  the  act  of  Conpresi, 
under  Fhicb  bolb  parlies  claim,  wherein  tt 
provides  that ''  tbe  right  of  wny  through  tha 
public  lands  of  the  United  States  Is  bert-by 
granted  to  any  railroad  company  duly  organ- 
ized under  tbe  laws  of  any  stale  or  territo^, 
which  shall  file  with  the  Uecrelary  of  Ibe  lo- 
lertor  a  copy  of  the  artlclea  of  incorporation 
and  due  proofa  of  its  organization  under  Ibe 
s.nme.  lo  tbe  extent  of  100  feet  on  each  side  of 
the  central  line  of  said  road,"  plainly  meani 
ttiat  no  corporation  can  acquire  a  rigbtof  way 
upon  any  line  not  described  In  its  charter  or  m 
Its  articles  of  Incorporation;  tbat  It  necesaarfly 
follows  tbat  no  Inllislory  step  can  be  taken  to 
secure  such  right  of  way  by  the  siirvey  upon 
Ibe  ground  or  otberwIseL  that  until  tbe  power 
to  build  tbe  road  upon  Ibe  surveyed  line  was 
In  a  proper  manner  assumed  by  or  conferred 
upon  tbe  plalnlifl  company,  its  acts  of  making 
surveys  were  of  do  avail;  and  that,  sofaral 
tbe  conflicting  rights  of  the  partiel  lo  this  con- 
troversy are  concerned,  iLe  status  of  ibe  plain- 
tiff U  tbe  same  as  If  its  survey  of  October  88, 
188R,  bad  not  been  made. 

The  caae  of  JVctd  Sriuriton  &N.0.  R.  Oo.  t, 
ItttibuTs,  7.  AO.B.  Co,  105  Pa.  14,  was,  like 
tbe  present,  one  of  a  cnolesL  beiweeo  two  rail- 


eating,  and  designating,  by  proper  marks,  the 
property  to  be  lakeo  for  railroad  purposes,  can- 
not be  (lone  by  the  projectors  of  a  railroad  ci 


pan;?  before  Its  incorporation,  but  only  by  Ibo 
prcsidcnl  and  directors  of  a  duly  Incorporated 
company.  Ibeir  eoplneers  and  employees,  and 
that  an  unauthorized  prclimlnaiy  survey,  thougli 
well  marked  by  a  line  of  stakes  Indicating  £• 
location  of  a  railroad,  cacDot  be  regarded  •• 
sufficient  notice  of  a  prior  legal  appronrintion 
of  the  land,  nor  will  the  aut^quent  adoption 
of  sucb  Burvev  by  tbe  company,  after  iU  lo- 
corporation,  give  It  anyrighl  to  the  location ts 
against  another  company,  wblcb  had  surveyed 
and  taken  possession  of  Ibe  land  before  tbo 
flrst-meoiloned  company  had  passed  the  reso> 
I u lion  of  adoption. 

The  cases  ciled  by  tbe  plaintiff  in  error  do 
not  sustain  the  position. 

MoTTu  A  E.  R.  Co.  T.  Wair,  9  N.  J.  Bq. 
63S,  waa  a  case  of  s  contest  for  a  right  of  way 
between  two  railroad  companies,  both  duly  In- 
corporated, and  it  was  held  that  tbe  prior  rigtit  } 
attached  to  the  company  which  first  actuallx 
surveyed  and  adopted  a  route  and  their  survey 
in  the  office  of  tbe  secretary  of  slale,  and  also 
Ibat  tbe  mere  experimental  surveying  of  a  rout* 
will  not  confer  any  vested  or  legal  right  unUl 
It  Shalt  have  been  adopted. 

The  supreme  court  of  Iowa  In  Ij»a»  t, 
VhieaQo,  H.  A  Q.  R.  Co.  CQ  Iowa,  668,  heUl 
tbat  though  a  railroad  oompaoy  may  di 
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Ma»T$.  A.  A.  Hoablinr.  Jt-.  Samuel 
Sliell>bare«r.  J.  F.  DiUen.  W.  W.  Cbt- 
ton,  and  J.  At.  Wilton  for  appeDaoC. 

Heurt.  A.  B.  Browne  uid  A,  B.  Oar- 
land  Cor  eppelleea. 

*.Vr,  Justiee  8Ur»a  delivered  tbe  [102 
opinion  of  Ihe  court: 

TbiB  was  a  suit  fu  equit;  brought  bf  the 
WaablagtOQ  &  Idaho  Railroad  Compaoy,  a 
corporation  of  the  (errllorj  of  WaabinglOD,  In 
the  diatricc  court  of  tbe  first  judicial  dlalrict 
of  tbe  lerritorj  of  Idabo,  aguinst  ihe  Cteur . 
d'Alene  Railna;  A  Navigation  Compaor,  a 
corporation  of  tbe  territory  of  MoDlana,  and 
Genrae  P.  Jones.  Ad  lospeotioD  of  the  rec' 
ord  disclosea  that  Itie  matter  In  dlipute  was  a 
rifcht  of  nay  SOO  feet  in  width  and  about  a 
mile  Id  leni^h,  siiuated  In  Sboshone  county  in 
tbe  territory  of  Idaho,  and  which  watciaimed 
by  both  railroad  companlca.  By  a  bfU  In 
equity  the  jilainttS  company  goueht  to  have 
its  title  to  said  strip  declared  paramouni,  and 
toreatniin  the  deteudaot  company  from  tres- 
passing  upon  the  same,  and  from  Interfering 
with  the  plaintiff's  peaceful  possession.  Tbe 
result  of  tbe  suit,  in  the  district  court  of  tbo 
territory  of  Idaho,  was  a  final  decree  adjudg- 
tnjc  that  tbe  Cteur  d'Alene  Railway  &  Naviga- 
tioD  Company  was  the  owner  and  entitled  to 
Ihe  poaaesslon  ot  the  land  Id  queatlon.  Prom 
this  decree  an  appeal  was  taken  by  Ibe  plalnrifl 
company  to  Ihe  supreme  court  of  the  terri- 
tory of  Idaho.  That  court  was  of  opinion 
that,  aa  It  appeared  by  the  fludinn  of  tact  In 

Cible,  to  adopt  that  one  which  equity  would    the  district  court,  at  the  time  of   the  Iriat,  tha 
_r.  _  defendant  bad  completed  its  line  of  road  o*er 

tbe  disputed  ground  and  was  in  the  actual  use 
and  occupation  thereof,  the  pJalnijfF  had  an 
adequate  remed;  at  law,  and  that  the  district 
court,  while  jiisUfied  in  retaaiDE  the  Injuno- 
'  tinn  prayed  for,  should  have  iTismissea  tbe 
bill  and  left  the  plaintiff  (o  lu  action  at  taw, 
and,  as  thus  modified,  tbe  judgment  of  tba 
.    district  court  waa  affirmed. 

From  lb  Is  Judgment  of  the  supreme  court  of 
the  territory  an  appeal  was  taken  to  this  court. 
We  do  not  find  It  neceasary  to  eoler  into  a 
discussion  of  ihe  merits  ot  the  case,  nor  to  de- 
cide whether  a  court  of  equity  could  lakejurls- 
,   diction  ot  such  controversy,  because  we  learn 
from   our  own  records  that  the  Washington 
!   Sc   Idaho  Bailroad  Company,   without  await- 
,   ing  the  result  of  the  present  appeal,  but  actiae 
upon  the  view  of  the  supreme  court  of  the  terri- 
tory, 'brought  an  aclion  at  law  agalnat  [103 
the  Cceur  d'Alene  Railway  ft  Navigation  Com- 
pany In   the  diatrict  court  of    the    territory, 
which  action    was,    after  tbe   admission   of 
Idaho  as  a  atate,  traosferred  lo  and  tried  in 
)   the  circuit  court  of  the  United  States.     The 
'   result  of  that  action  waa  a  final  judgmect  In 
I   favor  of   the  defendant    company,   and   this 
I  judgment,  having  been  taken  to  tbe  circuit 
I   court  of  appeals   for   the  ninth  circuit,   waa 

.._..    „._.     _     _  ._  _     _   .  ,. J.    there  affirmed,  and  the  judgment  of  Ihe  latter 

plaintiff,  against  the  Coeur  d'Alene   Railway  ,court   has.  at  tbe  present   term,  been  by  this 


■MM  leaaou  have  tbe  legal  right  to  condemn 
a  right  of  way  for  a  laieral  line,  it  may 
another  company  of  ita  own  stock  hoi  dura 
BO  organized  as  to  have  that  power,  snd  that 
when  Buchaubaldiary  company  has  Condemned 
Ibe  right  of  way,  it  may  lease  lis  line  to  the 
former  company,  and  la  Ibis  there  wilt  be  no 
fraud  upon  those  whose  lenda  have  been  con- 
demned. 

It  is  not  perceived  that  these  decislooa.  ac- 
cepting them  aa  sound,  disclose  any '- 

Ifae  ruliag  ot  the  court  below. 

It  ia  further  made  to  appear,  by  the  eleventh 
Bnding,  that  "  from  the  time  of  making  tbe 
said  survey  by  Burrage  over  the  land  In  con- 
trovers;  on  the  2Sth  day  of  October,  1886.  un- 
til lone  after  tbe  completion  of  the  railroad, 
lOir^'detracks,  and  *depot of  the  defendant, 
the  CcBur d'Alene  Railway  ftNavigntton  Com 
panjr,  upon  the  ground  in  controversy,  neither 
tbe  plaintiff,  nor  any  person  for  it,  ever  made 
any  other  survey,  or  did  any  other  act  upon 
Ihe  premises,  or  took  any  possession  thereof. 

While  It  may  be  tbat  such  a  fladlng,  stand- 
ing alone,  would  not  make  out  a  case  of  estop- 
pel, of  which  the  defendant  could  avail  itaelf 
(a  an  action  at  law,  It  is  eotilled  to  consldera- 
don  when  we  are  asked  to  adopt  a  construc- 
tion of  the  act  of  Congresi  which  would  eaable 
the  plaintiff  company  to  take  and  enjoy  tbe 
right  of  way  echancea  lu  value  by  tbe  ioiprove- 
ments  put  toereon  by  tbe  defendant  When  a 
court  of  law  is  construing  an  Instrument, 
whether  a  public  law  or  a  private  contract,  It 
is  leBitimate.  if  two  constructlona  are  fairly 
o  adopt  tbat  one  which  equity  would 


Tlu  dterce  of  tlte  eovrt  belme  u  c^lnaed. 


(See  S.  C  Beporter'a  ed.  Nl-lOtL) 
Be*  jvdUaia. 

Vbere  a  slats  ludanient  alBrmlnp  a  title 
In  an  action  at  law  has  been  afBrmed  Id  tliia 
court,  a  state  Judfcment  In  an  aqult;  actlun  tm- 
tween  tin  same  parilea.  estabUahloB  tbe  same 
title,  will  also  be  alBrmed. 
[No.  4.] 

Aravti  yottmber  13.  U.  1S9S.    DeHdtd  Dt- 
eentber  t,  1836. 

APPEAL  from  a  judgment  of  Ihe  Supreme 
Court  of  the  Terrilorv  of  Idaho  afBrmlng 
the  Jtidgment,  as  moditled,  of  the  Dlalrict 
Court  ol  the  First  Judicial  District  of  tbat 
territory  in  a  suit  In  equity  brought  by  tbe 
Washington    A     Idaho    Railroad    Company, 


A  Navigation  Company  et  at.,  adjudxing  (bat 
tbe  Utter  company  waa  the  owner  and  enti- 
tled to  poesestion  of  land  in  Shoshone  count?, 
In  that  territory,  which  was  claimed  aa  a  rigut 


affirmed.    Bee  Wathingtoa  A  I.  A  Co. 
Cetar  d!Alene  B.  A  Nan.  Co.   ISO  U.  8.  77 

[anU.  a" 


ovGoi>^Ic 


ScrBEn  CouxT  or  the  Ckixid  BrA^it. 


Oct.  1 


B,  V.  WILLIAM  08B0RN. 
{Sea  B.  a  BepoTMrl  ed.  UB-UO) 


1,  A  iPttJer  upon  public  luida,  who  hM  Inoloaed 
aud  ImproTMl  Ihem  witb  tntentlon  (o  obtalD  ibe 
title  under  tbe  lov-emptlDa  lam,  baa  a  ttottenoTj 
light  (taereto  panmouDt  to  the  rlgbtotnT  o' 
tbe  nine  of  a  railroad  company  auUioriied 
trafcrM  thepttbUc  lands,  wblob  K  csBnottak« 
from  blm  without  compnuntlon. 

IL  Cuniiimi  In  authorlilns  railroad  companies  to 
traTprsa  tbe  puWlc  landi  did  not  Intend  tbereby 
to  viTC  tbem  tba  rlsht  to  ran  the  line*  of  their 
roada  at  pleaaura,  lecudleM  of  the  rtehti  of  *et- 

*^  [Ho.  5.] 

DeOaed  De- 


iIDIttrlct  of  tbe  TerrltoTTT  of  Idaho  dis- 
mlxlDg  aault  brought  b;  tbe  Waabinaton  & 
Idftbo  B^lroad  Company,  plaintiff,  ag^mt  B. 
V.  William  Osbora,  defendant,  nnertlng  a 
light  to  construct  aod  malDtaln  a  railroad 
acroM  landt  in  powcnion  of  the  detendant. 


Stslement  by  Mr.  Jtutiee  SliInM  I 
The  Waahlngton  &  Idaho  Railroad  Com- 
paDV,  a  corporaCioD  organized  under  tbe  laws 
of  WaablDgton  territory,  on  Beptember  18, 
11168,  flled  a  bill  of  complaint  in  tbe  dfttrict 
court  of  the  flnt  judicial  diitrlct  of  the  terri- 
tory of  Idaho  agalnat  B.  V.  Wliliam  Oabora, 
asserting  a  right  to  oonitnKtaDd  maintain  a 
railroad  acroea  lands  in  possession  of  the  de- 
104]teDdaDL  Tbecause  was  put  at  Issue  by 
answer  and  replication,  and  tba  court  made 
the  following  findings  of  facta: 

"FlrsL  That  on  the  6th  day  of  July.  188(1. 
tbe  plaintiff  became  a  dtily  organized  corpora- 
tion under  tbe  laws  of  WashlngtoD  territory 
for  the  purpose  of  constructing,  equipping, 
operating,  and  malntsining  a  railroad  from  the 
town  of  KarmfngtoD,  In  Washington  terrltorr, 
by  tbe  most  practical  route  In  a  generally 
northern  direction  to  a  point  at  or  near  Spo- 
kane Falls,  1q  said  territory,  and  by  Junction 
with  said  line  near  the  forks  of  Hangman 
creek.  In  said  territory,  in  a  generally  norlh- 
easterly  direction  acrosi  the  Caur  d'Alene  In- 
dian reseiTHtlon  to  a  point  near  the  mouth  of 
the  Ht.  Joseph  river,  on  CtBur  d'Alene  lake; 
tbence  in  a  nortbeily  direction  along  the  east 
side  of  the  Cceur  a'Alene  lake  to  tbe  Cceur 
d'Alene  river;  tbence  in  a  generally  easterly 


Non.— Ji  U  jm-emption  rtghu,  see  note  to* 
United  States  v.  ntKgerald.  10:  T8S. 

Aitntrron  in  turvej/i  and  aaerivtUm*  tnjxiltntt 
yortondt,  lUMO  oonslruedi  see  note  to  Waits  t.  Llnd- 
sar.  B:«8. 

Ai  to  lund  fmmU  to  raOroaai,  see  nole  to  Ksniaa 
^,  &  On.  T.  Att^laon.  T.  *  8.  V.  B.  Co.  IS:  7M. 
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direction  to  tbe  Cceur  d'Alene  mission:  Ihenca 
in  a  southeasieily  direction  to  the  valley  of  Iha 
south  fork  of  tbe  Cceur  d'Alene  river,  via  tilt 
town  of  Hilo,  to  Wardner,  Idaho  terrttoryj 
and  that,  afterwards,  to  wit.  on  tbe  8th  day  of 
November,  13S8,  by  amended  articles  of  incor- 
poration, the  plaintiff  liecame  a  corporation 
orintnlzod  to  construct  a  like  rsliro&d  from  ssid 
town  of  Milo.  following  ttae  south  fork  of  iht 
Cceur  d'Aiene  river  to  the  town  of  Hnllen,  and 


snd  between  said  towns  of  Milo  and  Mullen. 

"Second.  That  each  and  all  tbe  allegatloai 
contained  In  tbe  second,  third,  fourth,  fltth. 
and  sixth  sut>dlv1sions  of  plalniUTs  complaint 

"Tblnl.  That  the  defendant  Is  a  native-born 
citizen  of  the  United  Stales,  over  the  age  of 
twenty-one  years,  and  has  never  bad  tbe  mii» 
fit  of  tbe  pre  empttoD  or  homestead  laws  of  Am 
United  States,  and  Is,  in  all  respects,  qualified 
tn  law  to  initiate  proceedinfrs  to  obtain  title  ts 
ISO  acres  of  the  agrlcultursl  lands  belongtngto 
the  United  States,  and  that  the  lands  and  prem- 


lands  ol  the  United  States  and  agricultural  la 
character,  not  reserved  from  sale,  and  subject 
to  settlement  under  tbe  laws  of  the  United 
States. 

'"Fourth.  That  In  tbe  year  I8HJS  one  [105 
SethMcFarreo  and  one  Samuel  Norman  settled 
upon  tbe  premises  hereinafter  described,  who, 
In  tbat  year,  erected  a  house  and  other  hnltd- 
Ings  thereon,  marked  off  the  comers  of  lb* 
same,  and  partly  fenced  the  same  on  its  ext»i 
rior  boundaries  as  deSned  by  their  comer 
stakes,  and  that  said  HcFarreo  end  Normati 
resided  constantly  upon  said  premises,  living  in 
the  dwelling  house  aforesaid,  and  constantly 
enfMed  tn  fmproving  said  premises,  tintil  tw 
I8tb  aav  of  March,  1880,  at  which  date,  by  a 
deed  of  conveyance^  lo  consideration  of  the 
sum  of  $8,000,  they  conveyed  tbe  said  pmt- 
Ises  and  all  tbe  improvements  tbercon  to  tbe 
defendant,  and  that  the  defendant  at  the  ttme 
of  said  purchase  caused  the  said  premises  to  be 
surveyed  by  a  surveyorand  erected  new  corner 
posts  at  each  corner  thereat  aod  caused  sndi 
posts  to  be  plainly  marked,  so  as  to  Indicate 
tbe  corners  of  safd  premises,  snd  with  tbe 
name  of  said  Osbom  as  the  claimant,  and  ttuH, 
after  said  purchase,  tbe  defendant  filed  in  the 
office  of  the  county  recorder  of  t^hcnhone 
county,  Idaho,  his  declaration  to  hold  satd 
premises  under  the  pre-emption  law.  under  tba 
possessory  land  act  of  said  territory,  and  that 
said  premises  contain  less  than  IM  acres,  and 
are  described  as  follows,  to  wit: 

"Fifth.  That  during  all  the  time  since  the 
18th  day  of  March,  1886,  the  defendant  bae 
resided  upon  said  premises  and  still  restdee 
thereon,  making  tbe  same  his  home,  and  hae 
made  Improvements  thereon  to  tbe  value  o( 
$8,000,  coosisting  of  a  hotel,  bam,  stables,  loe 
bouse,  cellar,  fences,  clearing  and  coltiv^iig 
00  acres  of  the  land,  etc.;  and  tbat,  prior  te 
the  making  of  any  survey  for  a  raflroad  by 
plaintiff  over  the  same  In  the  year  1880,  the 
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tii«  moDntnin  and  tbe  fallen  trmber  made  ■ 
nitunl  barrier  lulflcieDt  W  turo  slock,  and 
-viib  Ifae  eicepUoDS  of  ■  few  places  on  tbe 
north  line  ol  aaid  premises  wbere  tbe  steep 
bank  of  tbe  rirer  formed  a  natural  barrier 
Bufflcient  to  turn  stock;  and  that  at  Ihe 
lime  said  defendant  settled  thereon  be  to- 
tended,  and  ever  since  bas  Intended  and  now 
iDtends  to  obuin  title  to  said  premises  under  the 
lOOJ* pre-emption  laws  oF  (he  United  States  as 
■oon  as  the  same  shall  be  surrejed  bj  tbeKorern- 
meni;  and  that  tbe  deteodant  fs  not  tbe  pro- 
prJeLoT  of  320  acres  of  laod  In  an;  slate  or  ter 
ritorj,  and  did  not  quit  or  abandon  a  residence 
on  bis  own  land  to  reside  upon  tbe  public 
lands  fa  this  lerrltorj;  and  Ihal  tbe  defeodaat 
has  not  settled  upon  or  improved  the  said  prem- 
ise* to  sell  the  same  on  speculation,  but  in 
good  faiib  to  Bpproptlate  tbe  same  to  bis  own 
exclusive  use;  and  that  he  bas  not  directly  nor 
Indirectly  made  an;  agreement  or  cnntracl  In 
kn;  vra;  or  manner  with  any  person  wbaiso' 
«Ter  by  whicb  the  title  wbicb  be  may  receive 
from  ihe  government  ghall  inure  in  whole  or 
In  pan  to  tbe  benefit  of  any  person  except 
bimaelt." 

Tbe  cOQClaslons  of  law  found  by  Ihe  court 
■were.  In  sutatance.  thai  Osborn,  .the  defend- 
ant, was,  and  at  all  times  since  the  IStb  day  of 
3(arcb,lBffi,bad  been,  the  owner  of,  as  against 
■11  persons  except  tbe  United  Slates,  and  In 
poBOMslon  of,  the  land  In  dispute:  that  tbe  title 
«nd  risbt  of  possession  of  deleDdsnt  in  and  to 
•aid  pnmiaes  were  prior  and  paramount  to  tbe 
right  of  way  of  tbe  plaintiff  over  tbe  aame; 
and  that  the  defendant  was  eatitled  to  a  judg- 


SbellabMvat . 

■Dd  J.  M.  Wii»n  for  appellant. 
No  coansel  for  appellee. 

Mr.  Jvttiet  BUtmb  delivered  tbe  opinion  of 
tbe  court; 

This  case  Is  before  ua  oo  appeal  from  a  judg- 
ment of  tbe  sapreme  coart  of  the  territory  of 
Idaho  afflnning  a  decree  of  Ibe  district  court 
107]of  that  territory,  which  decree  'dismissed 
ablll  of  complaint  Dtouirht  by  the  Wash  In  e- 
ton  &  Idaho  Kailroad  Company  against  Will- 
iam Osborn. 

Tbe  railroad  company  was  organized  under 
the  laws  of  tbe  terrilory  of  WasLlngton,  and 
-was  coDBlnicliog  its  road  from  a  point  to  that 
territory.  In  a  route  through  the  territory  of 
Idaho,  to  the  town  of  Missoula  in  tbe  terrltoir 
«>f  Montana.     In  constructing  its  road  through 


land  In  possession  of  Osborn,  across  which  Ihe 
company  desired  to  run  tbe  line  of  Its  road. 
Osborn  refuslne  to  grant  permission,  the  rail- 
road company  rnBlItuled,  under  the  laws  of  the 
territory  of  Idaho,  proceedings  In  condemna- 
tion to  condemn  a  right  of  way  for  its  railroad 
over  and  through  the  land  of  Osborn.  Under 
these  proceedings,  damages  were  assessed  In 
favor  of  Osborn  in  tbe  sum  of  tO.S70.  Tbe 
«>llroad  company  then  filed  its  bill,  alleging 
1M  V.  8. 


that  prior  to  the  commencement  of  said  pro- 
ceedings for  condemnation  Ibe  company  did 
not  know  nor  coutd  obtain  sufflcieni  informa- 
tion to  advise  It  of  the  nature  and  cbnracter  of 
Osborn's  title,  and  that,  from  the  testimony  in 
those  proceedings,  Ibe  company  was  advised 
and  believed  tbst  Osborn  had  no  title  or  right 
(9  tbe  poescBsloo  of  the  premises  »aC  right  of 
way  sought  to  be  condemned,  and  tbst  In 
equity  and  good  conscience  it  should  not  ba 
compelled  to  pay  Osborn  any  compensation  for 
said  right  of  way. 

Conceding,  but  not  deciding,  that  It  was 
corapelentfoTlbe  railroad  company  to  abandon 
its  condemnation  proceedings, andlochellenKe 
tbe  defendanla"  title  by  a  bill  In  equity,  wa 
shall  now  consider  tbe  merits  of  tbe  case  as  dis- 
closed In  tbe  QndiOKB  of  facta. 

The  plaintiff's  side  of  the  controversy  la  Bub> 
stentlally  IbU:  Tbe  Washington  &.  Idaho  Rail- 
road Company,  as  a  coiporation  of  the  lerrltorf 
of  Washington,  havlngflled  with  the  Secretary 
of  tbe  Interior  a  copy  of  its  articles  of  incor- 
poratloa  and  due  proofs  uf  lis  organization 
under  the  same,  was  entitled,  under  the  act  of 
March  8,  1875,  entitled  "An  Act  Granting  to 
Railroads  the  Right  of  Way  tbrough  tbe 
Public  Lands  of  the  United  States"  (1^  Stat,  at 
L.  483),  to  a  right  of  way  through  the  public 
lands  of  the  United  States  to  the  extent  or  100 
'feet  on  each  side  of  the  central  lineof  itaflOS 
road;  and  aalhe  trial  court  found  that  the  land 
claimed  by  Osborn  was  a  part  of  tbe  una ur- 
veyed  public  domain  of  tbetlnlted  Glates,  and 
that  Osborn  bad  never  filed  or  entered  the  said 
land  In  any  United  States  land  office  under 
any  existing  law  of  tbeUoiled  States,  thecom- 
pany  claims  that  It  Is  within  the  doctrine  of 
tbe  many  decisions  of  this  court,  which  holds 
that  a  party,  by  mere  settlement  upon  tha 
lands  of  the  United  States,  although  with  a 
declared  Intention  to  obtain  a  title  to  tbe  samo 
under  tbe  preemption  laws,  does  not  thereby 
acquire  such  a  vested  Interest  in  tbe  premises  sa 
to  deprive  Congress  of  tbe  power  to  devest  it  by 
a  grant  to  another  party.  Friibie  v.  Whilnrg, 
76  U.  8.  9  Wall.  187  [19:868];  Hutehingt  t. 
I^iB  {"The  Totemite  Vatleg  Ctut")  83  U.  S.  IB 
Wall.  77  [21:83];  Buxloit  v.  Traver,  180  U.  8. 
333  [S3: 930]. 

In  brief,  the  plaintiff  claims  that,  having 
been  Incorporated  and  organized  under  a  law 
of  tbe  territory  of  Washington,  and  having 
complied  with  the  provisloos  of  the  act  of 
March  3,  1876,  tbe  company  became  vested 
with  a  right  of  way  through  the  public  lands 
of  (he  United  Staten,  subject  only  tolhe  excep- 
tion  contained  In  tbe  Gth  section  of  said  act. 
wherein  It  Is  enacted  that  the  act  shall  not 
apply  "to  any  lands  within  tbe  limits  of  any 
military  park  or  Indian  reservation,  or  other 
Isnda  especially  reserved  from  snle."  and  within 
which  exception  tbe  defeodant'sciaim  does  not 

Itiiclnlmcd  on  the  side  of  the  defendant 
that  while  il  is  true  that  bis  riibta,  arising  oat 
of  mere  prior  possession  and  cultivation  of 
public  lands,  cannot  prevent  Congress  from 
conferring  these  very  lacds  to  other  parties  by 
a  grant,  yet  that  Congress  has  not,  in  tbe  pres- 
ent case,  BO  conEcrred  these  lands  to  the  platO' 
tiff  company,  but  has,  on  tbe  contrary,  recog- 
nized and  preserved  the  defendant's  righta  &i 
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Iha  proTisfons  o(  Ibe  8d  wction  of  tbe  act  of  tbc  dcrendent's  claim  vru  a  pOMmaorr  ODB^ 

Uarcb  8,  187S.  wilhiu  tlie  meaning  of  the  leglsUHon  of  Coa- 

In  tlie  caee  of  Bu3ion  y,  Traxnr,  130  U.  8.  press.    Jodeed.  u  ne  bt?e  Men,  the  plaintiff 

2S6  [S2:  93IJ.  tbli  couit  uldi    "A  aettiement  company  recognized  tbe  applicabililj  of  thli 

upon  Ibe  public Unda  Ed  advance  of  the  public  aecUon  and  {QHtitiited  proceedlDgiot  condem- 

auryevs  la  alloncd  to  partiea  nbo  in  eooo  faith  nation  under  the  Idaho  act  before  li  occutred 

inteoa,  when  Ibe  surveys  are  made  and  re-  (o  it  to  ask  tbe  aid  of  a  court  of  equity  to  tali- 

tumed  to  tbe  local  land  office,  to  applj  for  Ing  poaaesslon  of  tbe  defendant's  laod  and  Im- 

tbetr  purchase.    If,   within  a  apemed  time  provementa  vllhoul  compenaatlon. 
after  tlie  surveys  and  the  return  of  the  township        Wtjini  no  error  in  the  judgment  of  the  mt- 

100]piai, 'IbesettlertHkeacenain  steps,  that  prmeoourt  ^tAe  tnritor]/ qf  Idaho,  and  itii 

la,  files  a  declaialor;  statement,  auch  as  Is  re-  aceordinfly  agtrmed. 


quired  wben  tbe  aurreyB  have  preceded  aeltle- 

ment.  and  performa  certain  other  acta  pre-  

Bcribed  by  law,  he  acquires  for  the  flist  lime  -ak-a^rfr  n    n^nkXt<rv  ».  ..      v~j. 

ariKbtofpreemptlontotheland.    ...   He  HABRT  C.  McCABTT  et  Ai..  ^Sp(*. 
baa  been  permitted  by  tbe  government  to  oc- 
cupy ■  certain  portion  of  the  public  lands,  and 
Iberefoie  is  not  a  trespaaser,  on  his  statement 

thai  when  the  property  Is  open  to  sale  he  in-  ««,  b.  C.  Keportert  ed.  IlO-iau 
tends  to  take  ihe  steps  preaenbed  by  law  to 

purchase  it;  in  which  case  be  is  to  have  tbe  Ei^itnt  in  pattnt-jUatitig  helper  forcar^^ 

preference  over  olheta  m  purchssloK.  that  is,  MeOaTtu  ttatent—etwod. 
the  right  to  pre-empt  It.     Tbe  United  Slatea 

make  no  promise  to  sell  bim  the  Und.  nor  do  i.   ^q  element  not  mentioned  In  a  otaUn  for  ■  pat> 

they  enter  Into  any  contract  nttb  blm  upon  entamnot  IwrcadlntoUieolBlmfur  tbepurpoia 

the  subject.     They  almply  aay  to  him:   If  yon  or  nukliiirout  acaseoTaoveltyorlnfrinBemniL 

wlah  to  aetlle  upon  a  portion  of  the   pnbllc  e.   luminsaboliterprevlouslrlniue  Intoi  llMtt- 

lands,  and  purchase  the  title,  you  can  occupy  ins  bolater  for  cars,  bj  adillng  a  guMe  piata  and 

any  unaurveyed  lauds   whtcb  are  vacant  and  ratlnii  it«anda  upon  tboapHn^.wblah  bad  tieen 

have  not  been  reaerved  from  aale:  and  when  used  before,  la.  if  auyihUitf  more  tbao  meobanl- 

tbe  public  Burveya  are  made  and  relumed,  the  <»1  '''"'  ■"■  *''"  aggregatlQn  ot  (amiHar  dertcx^ 

land  not  having  been  In  the  meantime  wtib-  In^eatioo  of  Bucb  a  limiied  charaoier  aa  to  »■ 

drawn  from  sale,  you  can  acquire,  by  pursuing  Q"™  a  narrow  oonairuciioii.                  „.^^_ 

certain  sleps,  the  right  lo  purchase  them."     *  «■   The  novettj  of  claims  8  and  1  of  thaMcCMW 

It  must  therefore  be  conceded  that  Oabom  P"^"^  '^■"^«T',™n''"^n^  i".'™™"^^ 

did  not.  bv  malniabln,  no^ssion  for  several  f^^.^^r^^lTS^Z^l.l^lT.'^ 

years     and    piitHo?    valuable    Improvementa  „„  „(  ,  p^ioular  oooiinictten!  and  tbe  en- 

thereon,  preclude  tbe  government  from  deal  piorment  of  a  different  moioa  of  locatliic  It 

inj!  with   thelaodaas  its  own,  and  from  con-  ifolds  tlieohanreof  InfriuaemeDt. 

ferring  them  on  another  parly  by  a  subsequent  ^.   Teatlmoar   on  behalf  of  a   patentee  that  bs 

grant.  did  not  proooed  wltb  interterenoe  procoodlDgi 

On  Ibe  other  band,  It  would  not  be  easy  to  — : t". TZ. — : 7" 

auppoae  that  Congress  would,  lo  aufborteing  Nort-Ftor  what  pafml*  are  oranteA-  irtea  ■!»■ 

railroad  companies  to  traverse  tbi  public  lands,  e'o™'"*".-^  "«« •«  ""n*  '■  K""""-  *'*»■ 

Intend  thereby  to  give  Ihem  a  right  to  run  the  .^ „„„  „  , 

lines  of  their  roads  at  pleasure,  regardless  of  5^  ifcWt 

the  righla  of  setllera.  ^  („  oDondonment  of  tmrnclon.  see  not«  to  PM. 

Accordingly,  wbeu  we  examine  Ihe  act  of  nock  ».  DIaloaue.  7:  BW. 

March  8,  I87S,  upon  which  the  plaintiff  rests  AttuMllneHanUtvemintietiHontotinttiiaMtm, 

Its  claim   of   right  lo  appropriate  to  Its  use,  ortlctei.  or  prnlucEi  and  pruecMea.- when  tarter  iMt- 

wHboiit  compensallon,  the  land  and  Improve-  cnUd,—eeeDOteioComfna  v. Burden, U:  Ma. 

meola  of  Osbom,  we  find  In  the  8d  aectlmi  an  ^litofntludlnaproceaiandpradueCtnviniepatasI; 

ezpresa  provision  aavtng  the  ligbtaof  aettlera  aeparate  patent* Iftertfor.-aeenote  to  Bvana  v.  li^ 

In  poaseaaloa.    That  section  is  in  the  followlnit  *o°'  *-*^                                               „_ 

terms:  "That  the  legislalure  of  the  proper  tef-  -*» '"  "'f/  JT^  mavcowr.  see  note  to  O'Beiliy 

ritory  may  provide  for  tbo  manner  In  which  '' J^T^'Jl*™,  i>,,™.  ,_^„ -.^ -,,ta*.- --•. 

,5^.;,**'  ?*  5'°"***  e""*  ?",■'  ^  condemned.  Sl^^-^  note  to  Garler  v.  Wilder,  WSOI. 

llOJand  where  auch  provision  shall  *nothave  ^toulienasrifmeemaviuerDrtnfnn4KnienI:«ihMi 

been made.such  condemoatloo  maybe  madetn  pa(en(ecmuit.-whCT>thevn"«t»l«.->eenototaWil. 

accordance  with  aecllon  8  of  the  act  entitled,  ion  v,  Bousaeou.  U:  lUL 

'An  Act  to  Aid  in  the  Construction  of  a  Ball-  Am  to  Oamnoa  for  InMnpemntt  of  patent;  (rdlB 

road  and  Telegraph  Line  From  the  Misaouri  domapea,— aeanotetoHon  v.  Smenon.  ISrSH. 

lUver  lo  Ibe  Pacific  Oceao,  and  to  Secure  to  -AiWiiotet  (pCwn /tor  patent  Mtfkt*.'  purchawrte. 

the  Government  tbe  Use  of  the  Same  for  Poe-  /<»*  moturttM.-aee  note  to  HanderUle  v.  Vakh, 

tal,  Mflilarr.  and  Other  Purposes,  Approved  ^'^                        ,    ,.       „          .        __. 

July  1. 18(&  •  approved  July  %\^"^^  J?tr;^J^r,:S^h'^'SSrL"iSf^  '"^ 

'Tk.  1...WJ..1..*  \^   _*  .u-  .    _i.  «  Tj  L  fow,  tee  not©  to  Frenon  V.  Garter.  S4I  not 

■Tho  leglBlature  of  the  '"rilorj  of  Idaho.  ^^^  anMctpotton  t4  patent.;  tn-lr  »nstnMtai 

In  pursuance  of  said  8d  aeciion,  did  provide  m«ie,Mtite«««(o««pat«nM;r»vaJ«»-seeK>»a 

■  law  for  the  condemnation  by  railroad  com-  toDalieU  v.DueberWatcbCa»eHtir.Oo.lT:Tai 

panlet  of  the  right   of  way  over   possessory  .,1a  to  patents  ;^  dMlont,wh«nMlM,  see  mm  to 

dalma  (Id,  Bar.  But  tit.  1).  and  undonbtadly  Smitb  *.  WUtman  Saddle  Co.  R:  m. 
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tn  tlie  patant  ofliM  beeanta  be  bad  no  ordert 
tnm  fall  nipaiior  offloers  ol  a  railroad  oainp«Qr< 
la  Insoflcleiit  to  thow  Uiat  tlie  oompany  bad 
kuowlodKS  of  tfaB  prooeedlDfti  and  BMenled  to 
the  action  of  tba  palfoMe.  n  aito  oonatltutaaD 
■atoppel  asalnat  tbe  oompan?. 
[Na  ».] 
Argued  A'oBemier  It,  IS,  1895.  Deeidtd  Dt- 
■  embtr  »,  X89S. 

AFPEAIi  from  a  decree  of  tbe  Cfrcult  Court 
of  tbe  Doited  Slate*  fot  ibe  Eattern  Dla 
Irict  of  PeutiafWaiiia  dlaminlng  a  suit  in 
equUf  for  tbe  JDfriDgemeat  of  tno  lectera  pat- 
ent issued  to  HcOany  for  improvemeots  la  csr 
trucks,  brougbt  by  Hany  C.  McCartj  et  al. 
agHinai  the  Leblgb  Yallej  Railroad  Compan  j. 
Upon  tbe  bearing  fa  thla  court  complalDaDU 
■bandoDed  tbeir  claim*  under  one  of  Lbe  pat 
eota,  and  asked  for  a  decree  only  upon  tbe 
tbird  and  fonrtb  claim  of  tbe  Mcoud  patent 
No.  389,913.     Afflrmtd. 

Btalenient  by  Mr.  Jvitiet  Brown  i 
Tbls  WB>  8  bill  in  equity  for  the  infringe- 
ment of  two  letters  paieot  issued  to  McCarij 
for  improvements  in  car  trucks,  vU,:  patent 
No.  814,  45S,  dated  March  24, 1H85.  and  patent 
No.  88B,»I8,  dated  April  18,  1888.  The  ap- 
plication tor  the  first  patent  was  flled  June  6, 
1B84,  and  for  the  s«cond  patent,  Aui^at  81, 
18k3.  so  that,  in  reality,  the  second  patent  rep- 
resents the  prior  Invention.  Upon  the  hearing 
in  this  court,  complainants  abandoned  tbeir 
cliimi  under  the  first  patent,  No.  314, 4S9,  and 
asked  for  a  decree  only  upon  tbe  third  and 
fourth  claims  of  the  second  patent.  No.  S39,- 
gi3- 

The  lorentlon  covered  by  Ibis  patent  con- 
sists of  a  metallic  bolster  for  cai  trucks,  upon 
wblcb  the  whole  body  of  the  car  is  carried  by 
a  swinging  pivot,  as  shown  io  tbe  following 
drawingt- 


ends  of  the  bolster  resting  upon  the  tide  frou 
Aofthtstruck.  Figure  3  i^esenis  the  bolster; 
'formed  of  a  toplronbar,  F,  andalowerflla 
Iron  bar,  O,  tbe  liar  F  being  arched  and  bolted 
at  its  ends  to  tbe  bar  O.  Between  the  ban  ara 
the  snppordng  metallic  columns  H,  which  reat 
on  tbe  bar  G.  The  crown  or  central  portion 
of  the  bar  F  rests  upon  these  columns,  tbe 
bars  and  columns  being  firmly  boiled  together. 
J  represents  the  side  bearings,  which  rest  on 
and  are  bolted  to  the  bar  F,  and  have  con- 
nected with  them  the  ends  of  lbe  truss  rods  K, 
which  are  of  inverted  arch  form.  These  side 
twadngs  end  truss  rods,  however,  are  imma- 
terial in  the  present  case.  On  the  under  side 
of  the  ends  of  the  bar  G  are  screwed  the  plates 
P,  wboee  sides  are  nolcbed  or  grooved,  as  at 
a,  to  receive  the  columns  B  of  tbe  side  Irons, 
the  plates  thus  forming  the  end  guides  or  sup- 
ports of  the  upper  l»lster.  The  ends  of  tbe 
bar  Q  are  turned  upwardly,  forming  tbe 
flanges  Q,  agsinst  wbicdi  the  ends  of  tbe  oar  F 

Tbe  tbird  and  fourtb  claims,  tbe  only  ones 

1  issue,  were  as  follows ; 
"8.  The  lower  bar  Obavlng  flanges  Q  turned 

p  on  its  ends,  in  combination  with  the  arcbed 
upper  bar  F,  having  its  ends  bearing  agaioit 
said  flanges,  the  guide  plates  P,  bolted  to  the 
ends  of  said  bars  under  tbe  same,  tbe  stops  or 
blocks  H  inserted  between  bars  F  and  G,  near 
tbeir  ends,  and  tbe  pillars  H,  also  Interposed 
between  said  bars,  as  slated." 

"4.  The  upper  bolster,  composed  of  tbe 
bent  bar  F,  straight  bar  G,  and  Interposing 
columns  H,  in  comblnalion  with  tbe  plates  P, 
secured  beneath  the  bars  F  Q  al  their  enda, 
and  notched  or  grooved  on  their  skies  at  a,  to 
receive  tbe  columns  B  of  tbe  side  irons,  anb- 
Stanllally  as  and  for  the  purpose  eet  forth." 

Tbe  answer  of  tbe  defendants  denied  tbat 
McCarly  was  the  original  inventor  of  the  al- 
leged improvements;  aveired   that  said  Im- 


Ilgnre  1  of  theie  drawinga  repreaents  a  side  i  provemenls  were  not  of  any  advantage  to  tbo 
view  of  the  car  track  between  tbe  wbeels,  tbe  I  public;  that  Uw  Inveutiona  wete  not  patent- 
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Meurr.  Jeroma  Cmrtj  and  B.  A.  Pftrk- 

•r  for  HppellauU. 

Mr.  Rob«rt  J.  Flaher  for  •ppellee. 

Mr.  Jvitif  Brown  deliTered  Uie  opinion  of 
the  court: 

The  specIScatloD  of  the  patent  in  this 
does  not,  as  apeciflcaliona  ordinarily  do,  state 
the  peculiar  liinctlonB  of  the  patented  device, 
the  defects  it  ia  dealened  to  remedj,  oi  the 
featurea  tbat  distinguTsb  it  from  other  sltoflai 
devices.  This  omission,  however,  is  aap]  "  ' 
b;  the  testimoDj,  which  shows  that  the  to  . 
tion  was  due  to  the  frequent  breaking  of 
vooden  bolster*,  of  the  form  in  common  um. 
Id  what  were  termed  the  "diamond  truck," 
aod  other  forms  of  car  trucks^     After  some 


cuonectioD  with  (be  Iron  plat«3.  This  resulted 
In  tbe  application  for  patent  No.  889,013,  for 
a  bolster  partly  supported  by  truss  rods.  It 
soon  appeared,  however,  Ibat  the  form  sbown 
In  Ibe  drawiD|;s  of  S39,S18  possessed  the  requl- 
Bite  slrenKth  without  the  truss  rods,  which  were 
•ccordingly  dispensed  with,  and  p«tent  No. 
214,456  subsequently  applied  for. 

A  few  days  after  HcCarty  applied  for  bis 
flrat  patent,  u't.,  September  10,  1883,  one  Wil- 
liam H.  Hontz  made  application  for  a  similar 
device.  apoD  wbicb  a  patent  was  graded,  ap- 
parently by  mistake  of  the  Patent  Office,  and 
an  interference  then  declared  between  tbrm. 
Priority  In  invention  was  awarded  to  McCnrly, 
Pebniary  M,  1886,  neither  party  taking  any 
testimooy.  In  Ibis  connection  there  was  much 
evidence  lendlo);  to  show  that  In  October, 
1883.  a  conreotion  of  master  car  builders  was 
held  at  Niagara  Falls,  at  which  McCarty'a 
model  wa^  exhibited  and  examined  by  car 
builders,  among  whom  was  Hr  Lentz,  maaler 
car  builder  of  the  Lebigh  company,  defendant 
Id  tbia  case.  Shortly  after  this  Hr.  Lentz 
wrote  an  offlclnl  letter  In  bebalf  of  the  defend- 
ant, requesting  McCaity  to  send  a  blue  print 
of  Ills  truck,aa  shown  atNiagsra  Falls  tbe  week 
before.  A  blue  print  was  accordingly  sent  to 
1 1 4]hlm  on  October  34.  which  "corresponded 
wilb  the  drawing  annexed  to  patent  No.  330.- 
fll3,  soon  after  which  Ibe  defendant  company 
began  the  manufacture  of  bolsters  for  use  in 
their  cars  substantially  after  the  form  of  tbe 
blue  print,  end  in  the  following  year  Moniz 
made  application  for  Ibe  patent  upon  which 
tbe  inlerrerence  waa  declared  between  him 
and  McCarty,  which  resulted  In  awarding 
priority  of  invention  lo  McCartj.  But  this 
qneslion  of  priorily.  if  not  settled  conclusively 
by  the  Interference,  becomes  immaterial  In 
this  case  in  view  of  tbe  aniicipBtinir  device  set 
up  as  a  defense,  which,  if  sustained,  would 
probably  apply  as  well  to  tbe  one  patent  as  to 
tbe  olber. 

Freight  ears  are  generally,  if  notunlversally, 
coDstrue(«d  so   as  to  ride   upon    two   four- 


wheeled  tracks,  upon  whicb  tba  can  are  sup- 
ported by  means  of  devices  called  bolslen. 
One  of  tbe«e  devices  Is  attached  to  tbe  bottom 
of  tbe  car  body  and  is  called  a  body  bolster. 
The  other  is  altacbed  to  tbe  track  and  is 
called  tbe  truck  bolster.  Tbe  body  bolster 
rests  upon  tbe  truck  bolster,  and  at  the  point 
of  contact  there  is  a  device  called  tbe  center 
bearing  plate,  which,  acting  In  connectton 
with  a  king  bolt,  permits  tbe  truck  toconform 
to  Inequaliiies  ana  curvatures  in  tbe  track,  re- 

Krdless  of  the  direction  of  tbe  axis  of  tbe  car 
dy.  Side  supports,  sbown  as  J  in  figure  S, 
are  also  furnisbed,  to  secure  stability  of  the 
car  upon  the  truck  and  prevent  any  tendency 
to  upset,  by  llmiilog  the  rocking  of  the  car 
body.  Ordinarily,  tuough,  tbe  weight  is  car- 
ried upon  the  center  bearing  plate,  tbat  th« 
swivelling  may  be  done  as  easily  as  poailble, 
in  order  to  avoid  friction  between  tbe  car  and 
the  side  bearings,  especially  In  bauling  a 
heavy  train  around  a  curve. 

Truck  bolsters  aresometimessel  rigidly  upon 
the  truck  frame.  These,  however,  were  found 
defective,  since.  In  case  of  inequalities  in  the 
track,  the  slnklnit  of  bad  Jointa,  the  uneven- 


--    ---^ -  severe  Inrsional 

strain,  which  racked  tfaem,looaened  Ibelr  bolts, 
~  weakened  Ibelr  entire  structure    To  ob- 
viate this.  It  had  become  common  to  rest  the 
ends  of  tbe  bolster  upon  springs  In  tbe  sida 
truMea  between  the  wheels,  as  shown  in  figure 
1,  and  *also  in  several  prior  patents.  [115 
These  are  termed  floating  bloslera,  tbeobjectof 
whicb  is  to  relieve  Ibe  car  from  ^ocks  caused 
by  aoy  unevennesa  of  the  track  or  roadbed. 
Bolsters  made   of  wood,  whicb  were  form- 
ly  used  and  found  to  be  lofllcfent  under 
llgbt loads,    especially    when    trussed,    were, 
used  lo  carry  the  heavy  loads  of  modem 

which  are  double  and  even  trt^  the 

weight  formerlv  carried,  found  insumcient, 
and  have  largely  given  place  to  bolsters  of 

The  bolster  In  question  consists  of  two  bars 
metal,  F  and  Q,  placed  one  upon  the  other, 
tbe  lower  one,  G,  being  horizontal,  and  the 
upper  one,  F,  arched  so  as  to  form  the  truia. 
The  lower  bar  is  made  longer  than  the  upper, 
and  Its  ends  are  turned  up  into  flanges,  Q,  so 
.._  to  form  abutmenia  or  bearing  surface  for 
the  ends  of  tbe  upper  bar,  and  thus  lo  receive 
the  end  thrust  caused  by  tbe  weight  Imposed 
upon  the  bolster.  Between  the  two  bars,  at 
their  central  point,  are  supports  or  columns, 
H  H.  which  rest  at  their  lower  ends  upon  tbe 
lower  bar  and  hold  upon  their  upper  ends  the 
upper  bar,  fastening  bolts  being  pasFed 
thi«ugh  the  bars  and  the  columns.  Bimilar 
short  columns,  H  M,  are  placed  between  the 
bars  at  the  point  where  the  arch  of  the  upper 
bar  begins.  To  tbe  under  side  of  tbe  bolster 
so  formed  is  bolted  a  plale,  P,  which  serves  to 
guide  the  bolster  between  the  columna  of  the 
truck  frame,  the  sides  of  this  plale  being 
notched,  as  sbctfvn  st  n,  so  as  to  fit  around  the 
columns  of  the  truck  frame,  In  connection 
with  this  truck  bolster,  there  are  tmssiods,  E, 
which  pass  diagonally  through  castinca  pieced 
upon  the  upper  side  of  tbe  truss,  ana  are  sup- 
ported upon  leati  under  the  lower  bar,  aod 
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piOTlded  wltb  the  nsuil  aciew  tbreadi  and  duU 
tor  glring  tbem  the  proper  degree  of  tenglon. 
Tbese  truu  rods,  however,  form  no  piit  of 
tbe  tblrd  and  fourth  cUlms  Id  (lispute. 

Thete  claimi  differ  from  each  other  ptiDcl- 
palW  In  the  fact  that  the  Qauget  Q  at  (he  ends 
of  the  lower  bar  G,  as  well  sa  the  pillan  H, 
CODStttaling  elements  In  the  third  clBJm,  are 
not  found  Id  the  fourth;  while  the  fourth  ds- 
■cribet  the  plates  P,  which  are  ataled  In  the 
third  claim  to  be  "bolted  to  the  ends  of  said 
bars  under  the  lame,"  as  "  lecuted  beneath  the 
1 161  l»"  *^  *3  ■'  l''*!'  ends,  and  notched  or 
grooved  od  their  lidet  at  a.  to  receive  the  col 
unuia  B  of  the  aide  irooi,  Bubstantially  as  and 
for  the  pnrpoee  aet  forth."  There  isnoBUgces- 
tloD  In  eltlier  of  these  clainii  that  the  ends  of  the 
bolster  real  upon  springs  In  the  side  trusses, 
although  tbev  are  so  described  in  the  speciflca- 
lion  and  eihlblted  in  the  drawings.  It  is  aug- 
sested.  however,  that  this  feature  maj  be  reiui 
Into  tbe  claims  for  the  purpose  ot  sustaining 
the  patent.  While  this  mav  be  done  with  a 
view  of  ahowlng  the  connection  in  which  a  de 
vice  is  nsed.  and  proving  that  It  ii  an  operative 
device,  we  know  ot  no  prtudple  of  law  which 
would  authorize  os  to  read  Into  a  claim  an 
element  which  la  not  present,  for  the  purpose 
ot  making  out  a  case  ot  novelty  or  lofiiage- 
ment.  The  dIfBculty  la  that  if  we  once  b<-gin 
to  Include  elements  not  mentioned  in  the  claim 
In  order  to  limit  such  claim  and  avoid  a  de- 
fense of  anticipation,  we  should  never  know 
where  to  atop.  If,  tor  example,  a  prior  device 
were  produced  exhibiting  the  combinalion  of 
these  claims  plui  the  springs,  the  patentee 
might  Insist  upon  reading  some  other  element 
Into  tbe  claims,  such,  for  instance,  aa  the  side 
frames  and  all  the  otheE  operative  portions  of 
the  mechanism  constituting  tbe  car  truck,  to 
prove  that  Ibe  prior  device  was  not  an  antiapa- 
tloD.  It  might  also  require  us  to  read  Into  the 
fourth  claim  tbe  flanges  and  pillars  deBcril>ed 
In  the  third.  This  doctrine  is  loo  obvioualj 
an  tenable  to  require  argument. 

The  court  below  dismissed  the  bill  upon  the 
ground  that  the  patent  bad  been  subatanliallf 


anticipated  by  prior  devices,  wblcb  required 

nothing  more  than  mechanical  skill  to  adapt 
them  to  tbe  purposes  of  this  patent.  In  this 
connection,  defendant  Introduced  a  device 
known  as  tbe  "  Old  Hetal  Transom,"  which 
appears  to  have  existed  prior  to  18H2,  and  prob- 
ably before  the  dale  of  tbe  McCartj  invention, 
which  he  fixes  as  In  June,  1881,  although  from 
his  correspondence  with  the  Patent  Office  It 
appears  very  doubtful  whether  be  perfected  it 
before  Ju1j,  1863,  This  transom  was  used,  not 
as  a  truck  bolster,  but  aa  a  body  bolster,  and 
consisted  of  a  straight  bar  corresponding  to  tbe 
bar  Q,  bavlog  tbe  flanges  Q  at  tbe  end,  a  bent 
bar  corresponding  to  F,  andlnlerpoaed  columns 
■corresponding  to  thecolumns  H.  It  la[117 
in  fact  tbe  HcCarty bolster  turned  upside  down, 
with  the  plates  F,  which  are  only  necessary  In  a 
floating  bolster,  omitted.  The  only  object  of 
these  plates,  fitted  as  they  are  with  notches  to 
embrace  tbe  columns  of  Uie  side  trusses,  la  to 
serve  as  a  guide  for  the  ends  of  tbe  bolster  ta 
thev  rise  and  fall  upon  the  springs. 

defendant  also  exhibited  tbe  Naugatuck 
truck,  which  appeared  to  have  been  used  upon 
the  Naugatuck  Railroad,  in  tbe  state  of  Cod- 
necticut,  as  early  as  1862,  and  was  still  In  actual 
use  upou  Ihe  New  York,  New  Haven,  ft  Hart- 
ford KailroHd,  the  present  owner  of  the  Nan* 
galuck.  This  contains  a  truck  bolster  having 
all  the  Bubstsntlal  elements  of  the  McCortr 
combination,  Including  tbe  straight  bar  and 
flanges,  the  bent  bar  and  tbe  intervening  col- 
umns, although,  like  the  Old  Hetal  Transom, 
It  contained  nothing  corresponding  to  tbe  pinlet 
P,  which,  as  before  observed,  are  only  required 
in  connection  with  a  floating  bolster.  Tbe 
ends  of  this  bolster  were  fitted  rigidly  to  the 
side  trusses.  The  springs,  instead  of  support- 
ing tbe  ends  of  tbe  bolster,  were  placed  over 
tbe  Journal  bearings,  and  Imparted  a  limited 
motion  to  tbe  carriage.  The  guide  plates  an 
obviously  unnecessary  In  this  construction. 

The  tollowlngUrawings  exhibit  the  McCarty 
bolster  so  far  as  the  comoioations  of  tbe  third 
and  fourth  claims  are  concerned,  and  the  cor 
responding  features  of  the  Naugatuck  bolslen 
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118]  *TbelnventloD,then,ofMcCarly  eon-  third  ot  fbarth  claims.  Evenlftbi 
silted  In  taking  tbe  Naogatuck  truck  or  bolster, 
turning  it  Intoa  floating  bolster,  by  adding  tbe 
guide  plate,  P.  and  resting  Its  ends  upon  the 
■priogs  In  the  side  trusses,  which  springs,  how- 
ever, are  not  made  an  element  ot  either  the 
100  L'.  8.  n.  8,,  Book  4a  SI 


.  .     _    .  ler  bad  been 

claimed,  thev  would  not  of  themselves  consti- 
tute a  novel  feature,  ai  they  are  admitted  to 
have  been  used  long  before,  and  are  described 
In  several  prior  patents  in  connection  with  bol- 
sters of  the  old  pattern.    The  wedge-shaped 
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Uocks  or  columDg  H  ire  nnlmportftiit,  as  aniile 
Itddb  Id  analogous  pocitioni  kre  well  known  la 
the  art,  and  are  sbown  in  prior  pateDlB.  In 
■dditloa  to  tbflt,  ft  does  notapp^ar  (bat  defeod- 
UiL  used  Ibem.  Tbe  Naugemcb  Iruck  was 
doubiless  Improved  by  tbe  cbaoRes  made  by 
McCarty;  but  If  Ibere  were  anytbiog  more  in 
this  tbHD  mccbauical  skill  or  tbe  aggrej^tlnn 
of  familiar  devices,  each  operatloK  io  iia  old 
way  to  produce  an  a^);regaled  lesult.  It  was  la- 
TenlloQ  of  Bucb  a  limited  character  ss  to  re- 
quire a  naiTOw  consiructioa.  Tbe  case  is  not 
unlike  thai  of  Pennislzartia  E.  Co.  t.  Lo- 
eonuHiw  EngiJie  8.  Truck  Oo.  110  U.  S.  400 
[26:  222].  wbere  a  peteut  [or  employiug  a  par- 
BCular  car  truck  already  io  use  od  railroad 
can,  on  tbe  forward  end  of  a  locomoiive,  was 
held  void  (or  the  want  of  novelty,  tbe  court  rt 
ferriog  lo  tbe  familiar  principle  tbat  tbe  appli- 
cation of  an  old  process  or  mschlne  lo  a  sim- 
ilar or  analogous  subject,  with  no  cbange  In 
Uie  manner  of  appUcalion.  and  no  result  sub- 
Btanlially  distinct  Ic  lis  nature,  will  not  iusiain 
k  patent,  even  if  (be  new  form  of  leauli  baa  not 
before  been  cootemplaled. 

Tbere  Is  anotber  consideration  wbtch  leads 
to  tbe  same  conoluaian.  Tbe  original  applica- 
tion made  by  HcCarty  conislned,  among 
other  ibings,  a  broad  claim  for  "a  truck  bolster 
provided  on  iu  ends  wilh  aupporting  and 
guiding  plates,  subslanlially  as  and  for  the 
purpose  set  forth."  This  claim,  being  ob- 
viously too  broad  In  view  of  ibe  prior  patents, 
wu  amended  so  as  to  read  as  follows:  "Atruck 
bolster  provided  at  Its  enda  with  plat>«  wblcb 
are  notched  Co  fit  upon  verlksl  parts  of  Ibe 
frame  so  ai  to  serve  as  guides  and  supporU  for 
■aid  bolster,  lubsiantiaTly  as  set  fortb."  TbU 
119]claim  havioK  been  apparently  •rejected, 
the  patentee  abanaoned  bis  broad  claim  for  a 
notched  plate,  and  claimed  only  a  plate  In 
Gombinatfon  with  tbe  other  features  of  bis 
boUter,  wbicb  was  finally  allowed.  His  ac- 
quiescence tn  the  rulings  of  tbe  Patent  Office 
In  this  particular  indicates  very  clearly  that  he 
(bould  be  restricted  to  tbe  combination 
claimed,  and  tbat  tbe  case  la  not  one  calling  for 
a  litwral  construction. 

In  viewer  tbese  limltallons  upon  Ibe  Mc- 
Oarty  patent,  was  there  any  infringement  in 
defendant's  device?  This  device  conlafned  ibc 
bars  P  and  G,  and  tbe  pillars  H  of  tbe  Hc- 
Carty patent,  but  Instead  of  having  tbe  flanges 
Q  upon  the  ends  of  tbe  lower  bti,  and  tbe 
guide  plates  P,  tbere  was  substituted  a  cap 
■bown  In  tbe  pstent  to  Hontz,  of  nbicb  the 
followiog  is  a  drawing; 


Tbla  cap  contains  a  recess,  i,  for  the  rrcep- 
m  of  tbe  ends  of  tbe  bolster  bar,  which  ars 
thereby  maintained  in  proper  position  with  ce- 
ipect  to  each  otiwr,  and  Is  secured  to  the  enda 
if  tbe  bolster  bar  by  means  of  two  bolts  pass- 
ing vertically  through  tbem.  The  cap,  which 
fits  between  the  pusis  of  the  side  frame  and 
rests  upon  a  ipring,  is  provided  at  each  aide 
with  flanges,  \',  wblcb  embrace  the  outer  and 
Inner  faces  of- tbe  posts,  and  prevent  a  longi- 
tudinal motion  of  tbe  l>oliter,  while  permltling 
tbe  same  to  move  freely  in  a  vertical  direction. 
Now,  as.  In  view  of  the  Naugatuck  imck, 
there  was  nothing  which  could  M  called  novel 
In  the  tbird  and  fourth  claims  of  tbe  HcCarly 
patent,  except  tbe  guide  pistes  P,  which  were 
used  to  adapt,  this  bolster  to  tbe  purpoBes  of  a 
floating  holgter  by  resting  Its  ends  on  iprings; 
and  at  tbe  cap  In  queetlon  la  an  obvious  depart- 
ure 'from  tbe  device  In  tbla  particular, — [120 
we  cannot  say  tbat  It  Is  an  Infringement,  al- 
tbougb  It  accomplishes  practically  tbe  same 
purpose  as  tbe  flanges  Q  and  plate  P  of  the  Mc- 
Carty patent.  Had  It  been  wholly  novel  to  rest 
Ibe  ends  of  the  tiolaterupon  springa.by  means  of 
guide  plates,  it  Is  possible  we  miftht  have  been 
able  to  bold  this  cap  to  be  an  Infringement:  hut 
as  the  novelty  consists,  not  in  resting  Ibe  enda 
of  bolsters  gencrallv  upon  spricgs  by  means  of 
a  guide  plate,  but  in  so  locating  the  ends  of  a 
bolster  of  a  particular  construction,  we  Ihlnk 
the  employment  of  a  different  means  of  locat- 
ing it  avoids  tbe  charge  of  infringement. 
It  Is  further  claimed  tbat  tbe  defendant  la 
ilopped  to  question  the  novelty  of  the   Mc- 


flce.  Aside  from  tbe  fact  that  the 
thoee  proceedings  Included  the  truss  rods, 
which  are  not  used  by  the  defendant,  tbe  evi- 
dence tbat  the  defendant  was  a  party  in  prlvitv 
to  HoDiz's  application  for  the  patent  which 
was  awarded  to  bim,  or  that  be  made  his  ap- 
plication in  their  interest.  Is  too  inconcloslve  to 
juBlirv  us  In  holding  that  tha  company  was 
bouna  bv  the  result  of  this  proceeding.  It 
practically  rests  upon  Monti's  reply  to  tbe 
question  why  be  did  not  proceed  with  tbe  Inter- 
ference, tbat  be  bad  no  orders  from  his  su- 
perior officers  of  the  road.  TbU  we  think  it 
iDBufBcleDt,  in  the  absence  of  affirmaHve  evi- 
dence tbat  tbe  company  bad  knowledge  of  the 
proceeding,  and  assented  to  the  action  taken 
by  Montz.  There  is  not  lliat  certainty  lo  every 
intent,  whicb  Lord  Coke  held  necesaary  to 
consiitule  an  estoppel,  and  as  observed  by  this 
court  in  RumkU  v.  P!ai^,9i  C,  S,  60fl,  610  \H: 
814,  2161;  "If  upon  the  face  of  a  record  any- 
thing is  left  to  conjecture  as  to  what  was  neces- 
sarily Involved  and  decided,  there  la  no  estop- 
pel in  It  when  pleaded,  and  notblng  conclusive 
to  It  when  offered  as  evidetiee." 

nt  <Uerte  cffhe  court  bdva  ditmUnns  Ih4 
bill  U  thtr^ort  affirnud. 
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lailSTEPHEK  M.  F0L80M.  F^.  in  Err.. 

UBITED  8TATB3. 

(8m  a.  a  BaporUrt  ad.  M-inj 

Jiuitdietitm  tf  dratit  court  i^appealt. 

Xbe  olianlt  oouit  ol  appeal!  bai  not  JnrWlDtloii  ot 
•  writ  of  error  to  te*Jew  tbe  Jud^meDt  andpro- 
OMdinc*  at  the  iuprema  murt  of  a  teTrHarr  Id 
tbt  CMB  of  a  ooavloUon  of  an  Infamoui  ctIdm. 


ON  A  CERTIFICATB  from  the  Dnlted 
Slaiei  Circuit  Conrt  oC  Appeals  for  tbe 
Etgbib  Ciicull  certiffiDg  a  queilioa  tobean- 
■wered  !□  ■  criminal  action  tried  in  tbe  Dii- 
trlct  Court  of  tbe  Seconil  Judicial  District  of 
the  Territory  of  New  Mexico,  la  which  Ste- 
phen M.  Folsom,  plaintiff  In  error,  wu  ad- 
tadged  gulKj  of  mahicr  cerlaio  false  enlrien 
In  vIolatioD  of  U.  8  Kct.  StaU  g  S30g.  and 
mdjudged  to  be  imprUoDed  Id  the  pcQltenllery 
fartbeperiodofflTS jeaTB.  Quution  atuutrtd 
in  Ue  negatif. 


drcult  court  of  appeals  for  the  elglilh  circuit, 
which,  amlttlng  the  formal  ptits,  reads  as  fol- 
tewir 

"Pint.  At  a  reetilar  term  of  the  dlatHct 
court  of  tbe  aecood  Judicial  district  of  tbe  ler- 
ritarf  of  New  Mexico,  sitting  for  tbe  trial  of 
cauBM  arialns  under  the  Constitution  and  taws 
of  tbe  Uotted  States,  held  at  Albuquerque,  lu 
•dd  district,  the  plalnilff  In  error,  Stephen  M. 
IV>1«om,  was.  on  the  ISth  day  of  March,  1t>H 
Indicted  by  the  grand  Jury  Id  said  court  for 
maklDE  certain  false  entries  In  Tiolatlon  of  the 
pro*istoDI  of  V.  8.  Rev.  Stat.  §  5209. 

"Second.  He  was  thereafter  arraigned.  He 
pleaded  not  guilty.  He  was  tried  b\  tbe  aald 
olilrict  court  aDCl  a  Jury,  was  found  guilty  of 
makloF  certain  of  the  false  entries  charged  fa 
■aid  Indictments  in  violation  of  tbe  provisions 
of  section  0309,  and  was  thereafter,  on  the  14th 
day  of  April,  1804,  ordered  and  adjudged  by 
the  said  court  to  be  confined  at  bara  labor  In 


upon  each  of  the  seven  separate  and  distinct 
offenses,  as  laid  and  charged  In  the  fourteen 
oouots  of  the  indictments  upon  which  tbe  Jury 
had  tberelofore  returned   a  verdict  ofguilly; 


of  the  said  offenses  should  run  concurrently 
each  witb  the  others,  and  that  the  defendant 

ej  tbe  costs  to  be  taxed,  and  that  eiecution 
ue  therefor. 


"Third.  Tbe  said  Stepben  M.  Folsom  then 
appealed  from  said  Judgment  to  tbe  supreme 
court  of  the  territory  of  New  Mexico,  and  his 
case  upoD'said  appeal  was  heard  and  tried  by 
tbe  said  aupretne  court  August  27,  28,  and  28, 
1894;  was  on  the  latter  day  submitted  to  and 
taken  under  advisement  by  said  court,  which, 
OD  September  4,  1894,  Bdjudied  Ihat  the  judg- 
inent  of  the  district  court  of  the  second  judicial 
district  aforesaid  be  afllimcd,  and  that  said 
Folsom  be  conSned  In  the  New  Mexico  peui- 
leotiary  at  (Janta  F6,  New  Mexico,  for  tbe  full 
term  ot  five  years,  pursuant  to  the  said  Judg- 
ment of  tbe  district  court, 

"Fourth.  On  tbe  9th  day  of  NoTember, 
1894,  a  writ  of  error  was  duly  issued  out  of  tbe 
United  Blates  drcult  court  of  appeals  for  tbe 
!lgbth  judicial  circuit  to  tbe  aupreme  ci      '    * 


the  territory  of  New  Mexico,  commaDdioc  the 
said  court  to  send  the  records  and  proceedlnn 
and  the  Judgment  In  said  case  betweeo  the 


TXca».—AM  to  amount  netrmary  to  glvt  turiktletUm 
ki  etrmM  eonrt  eaut  prior  to  act  of  isrs;  oraount 
■McMMry  itne*  act  ot  larS;  amnuat  (n  dlijiutB.— aee 
MU  to  aohunk  V.  Holloe,  H.  tt  S.  C!o.  BT:  ISA. 

At  taiurMMton  of  tUOt  and  DnUtd  Slate*  tourtt 
m  to  rsrrttorv  and  of  enie.— iM  not«  to  Cnlted 
acatea  v.  Berana,  4: 401 
1M  D.  S. 


United  Slates  of  America,  plaintiff  and  appel- 
lee, and  Blephen  M.  Folsom,  defeudaot  and 
appellant  In  said  supreme  court,  with  allthloga 
concerning  the  same,  to  this  circuit  court  of 
appeals  for  the  eighth  circuit,  logetber  with 
said  writ,  so  that  tbe  same  should  be  filed  in  the 
office  of  the  clerk  ot  this  court  on  or  before  the 
first  day  of  January.  189G,  to  tbe  end  that,  the 
records  and  proceedings  aforesaid  being  in- 
spected, the  United  States  drcult  court  of  ap- 
peals for  the  eighth  circuit  might  cause  further 
to  be  done  therein  tocorrect  the  error  of  which 
the  said  Folsom  bad  coioplalDed  what  of  right 
and  according  to  tbe  law  and  custom  of  the 
United  Slates  should  be  done,  and  pursuant  to 
that  writ  the  clerk  of  the  supreme  court  of  the 
terrltoiT  of  New  Mexico  made  due  return  and 
transmitted  to  tbU  court  a  (rue  copy  of  tbe 
record,  hUlof  exceptions,  asstenmeotot  errors, 
and  of  all  proceedlugs  in  sala  case  before  Jan- 
uarr  1,  1894,  and  tbe  said  case  Is  now  pending 
In  tnis  court. 

"Fifth.  January  7,  1896,  tbe  United  Btatea 
of  America  tiled  a  motion  to  dismlas  the  writ  ot 
error,  on  the'  ground  'that  this  circuit  [  123 
court  of  appeals  has  no  jurisdiction  to  bear  and 
determine  the  Issue  raised  thereby  or  to  review 
tbe  said  judgment  of  the  supreme  court  of  the 
territory  of  New  Mexico,  and  the  said  motion 
baa  been  argued  and  submitted  to  this  court 
for  decision. 

"Sixth.  The  erron  to  the  judgment  and 
proceedings  of  the  supreme  court  of  the  terri- 
rory  of  New  Mexico  which  are  assigned  by 
Stepbeu  M.  Folsom.  the  plaintiff  in  error,  in 
his  complaint,  upon  which  the  said  writ  of 
error  was  Issued  from  this  court,  are  such  tbat 
if,  upoD  due  consideration  upon  the  merits, 
thev  should  be  sustained,  the  Judgment  of  the 
said  supreme  court  ought  to  be  reversed. 

"And  the  sstd  United  Blates  drcult  conit  of 
appeals  furiber  certifies  that,  to  the  end  thai  it 
may  properly  decide  Ibts  snd  other  questions 
arising  In  this  case  which  are  duly  presented 
by  exceptions  and  assignments  of  error  prop- 
erly taken  and  filed,  the  said  court  desires  Ibe 
InBlruclion  of  the  SupremeConrt  of  tbe  United 
Stales  upon  the  follnwing  question: 

"Has  the  United  States  drcuit  court  of  ap- 
peals for  the  eighth  judidal  drcuit  any  juris- 
diction to  bear  and  determine  the  issue  pre- 
sented by  said  writ  of  error,  and  to  review  tbe 


ovCi)l>^Ic 
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Meun.  CbwlM  A.  WlUaj^  SeiU  B. 
FiM.tniF.  W.  Clancy  for  pltindtFia  error. 

Mr.  HoIbmb  Conntdt  Solicitor  Qeuenl, 
tor  defeoduit  Id  error. 

Mr.  Ofti^JtutiMFnllardeliTeiedtbe opin- 
io!) of  tbe  court: 

Tbe  offenM  denounced  b;  U.  8.  Rev.  But. 
6  G2O0.  Is  punithible  by  ImpiiionmentDot  leu 
thu  Bve  Dor  more  tban  ten  jean,  lad  k  there- 
fore BQ  lofamoua  crime.  JUCtaaien,  140  U. 
&  200  [30:  40gj,  and  cues  died. 

Tbe  questtoD,  Iben,  is  wbelher  tbe  circuit 
court  of  appeals  for  tbe  elsblh  circuit  baa  jurls- 
124]  dictloD  of  a  writ  of  error  to  'revlen  tbe 
JudrmcDtand  proceediDMoftbesupreme  court 
of  tbe  territory  of  Ifev  Mexico  Id  tbe  icaiaDce 
of  t  cooTlctloii  of  an  Infamoui  crime. 


error  migbt  be  tabmi  from  tbe  district  courts 
or  from  tbe  circuit  courtsdlrectlo  tbe  aupreme 
court  is  six  claaBes  of  caaea,  one  of  wblcb 
ctaaaet  waa  "cuea  of  t»DTlctIoD  of  a  capital  or 
oiberwlie  iufamona  crime;"  aiid  by  aeclion  S, 
that  ihe  circuit  courts  of  appeals  uioutd  exei- 
ciae  sppellBle  Jorladictlon  to  review  by  appeal 
or  writ  of  error  final  Jud;nns°ta  of  tbe  district 
couriB  and  tbe  circuit  courta  "Id  all  cases  oiber 
tban  those  provided  forln  theprecediniciection 
of  this  act,  unlets  otherwiae  provided  by  law. 
And  the  Judgmenta  or  decrees  of  the  circuit 
courta  of  appeals  sball  be  final  In  all  caiea  In 
which  tbe  jurladlctlon  la  dependent  entirely 
upon  the  opposite  parlies  to  tbe  suit  or  contro- 
versy beiu^  alieoB  and  cilizena  of  ibe  United 
Btalea  or  citiieDB  of  dl&ereni  atatea;  alao  In  all 
cases  ariilng  voder  tbe  patent  laws,  (he  reve- 
nue laws,  or  under  tbe  criminal  laws,  and  In  ad- 

In  barmoDj  with  previous  legislation  <3e 
Stat  at  L.  TM,  cbap.  SSS;  38  Blat  at  L.  61, 
cbap.  188,  §  42),  aection  18  of  tbe  act  of  Harcb 
S,  1801,  OToridM:  "Appeal*  and  writs  of  er- 
ror may  M  taken  and  prosecuted  from  tbe  de- 
ciBlona  of  the  United  States  court  In  the  Indian 
territory  to  tbe  Bupreme  Court  of  the  United 
States,  or  to  tbe  circuit  court  of  appeals  In  tbe 
elgbtb  drcult,  in  tbe  same  manner  and  under 
tbe  aame  regulattona  aa  from  tbe  circuit  or  dla- 
trici  conrta  of  tbe  United  Stales  under  tbls 


a  review  of  the  dedsiont  of  tbe  court  of  or^- 
nal  Jurisdiction  by  an  appellate  tribunal,  and 
the  aame  reoaon  would  not  obtain  in  reapectof 
cases  where  auch  review  could  already  be  bad; 
oevertbeless  aection  IS  waa  added,  altbough 
Congreaa  did  not  see  fit.  lo  relation  to  appeala 
or  writs  of  error  from  and  to  tbe  supreme 
eonria  of  tbe  several  territories,  to  make  tbe 
same  provision  thereby  aa  Ibat  In  section  IS, 
except  ao  far  aa  tbe  drcuit  courta  of  eppeala 
were  concerned,  and  as  to  tbem  only  in  caaea 
In  which  their  judgmenia  were  made  flnal  bj 
Ibe  act. 

1251  •BecUOD  16  la  aa  follows:  "That  tbe 
drcuft  court  of  appeala  In  ceaes  In  wbldi  tbe 
Judgments  of  the  circuit  courts  of  appeala  are 
made  flnal  1^  this  set  shall  have  tbe  aame  ap- 


pellate jurisdiction,  by  writ  of  error  or  appeal. 
to  review  the  judgments,  orders,  and  decrees  of 
tbe  aupreme  courts  of  the  several  territories  aa 
by  this  act  they  may  have  io  review  tbe  judg- 
ments, orders,  and  decrees  of  the  district  courta 
and  drcuil  courts;  and  for  that  purpose  the 
several  territories  shall,  by  orders  of  tbe  au- 
preme coon,  to  be  made  from  time  to  time,  bo 
assigned  to  particular  circuits." 

By  U.  S.  Rev.  Stat  §  702,  and  the  act  of 
March  3, 1889  (28  Stat,  at  L.  443,  chap.  85S1, 
the  finaljudgments  and  decrees  of  tbe  supreme 
courts  of  tbe  territories  where  Ibe  matter  Id 
dispute,  exclusive  of  foats,  exceeded  the  aum 
of  $S,000,  might  be  reviewed,  reversed,  or  sf< 
finned  to  this  court  upon  a  writ  of  error  or 
appeal  In  tbe  same  manner  and  under  the  same 
regulations  as  the  final  judgments  or  decreet 
of  a  circuit  court. 

Id  a/tuU  V.  Stsur.  149  U.  B.  640  [87:  884], 
which  was  a  case  not  falling  within  ellher  oi 
tbe  clRRses  In  which  tbe  judgments  of  tbe  djv 
cuit  couris  of  appeals  were  made  final  by  ttla 
act  ofMnrcb  8,  IttBI,  we  held  that  aa  there 
waa  no  provision  by  the  IGib  section  of  that 
act  for  appeals  or  writa  of  error  except  to  tbe 
drcuit  courta  of  appeala  In  caaea  In  wblcb  Ibeit 
jadgments  were  made  final,  and  no  express  ra- 

— ^-'.t 

pe 

of  the  territories  In  other  ci 
appeal  or  writ  of  error  lay  to  this  court  from 
the  Judgments  or  decrees  of  those  conrta  In 
such  other  cases. 

In  JxUe  Min.  Q>.  t.  Btjikj/,  10  U.  a  App. 
888,  the  cirenit  court  of  appeals  for  tbe  eighth 
drcuit  held  that  It  had  no  jurisdiction  under 
tbe  IStb  section,  because  toe  case  at  bar  did 
not  come  wlibla  any  due  of  tbeclasaea  of  easel 
wherein  Ihe  Judgments  of  that  court  were  do- 


by  this  court,  while  It  waa  at  tbe  same  time 
pointed  out  that,  aa  the  value  o(  tbe  matter  tn 
dispute  did  not  reach  9C.000,  we  could  not 
lake  Jurisdiction  of  the  particular  caae.ri26 
Ifil  U.  6.  79  [88:  80]. 

It  was  urged  that  Congresa  could  not  bava 
intended  that  auch  cases  should  be  brought  to 
this  court  by  reason  of  tbe  dlacriminaiion  In 
tbe  10th  aection.  but  we  were  constrained  to 
the  condusIoD  reached  In  view  of  all  tbe  l^;t>- 
latloD  on  tbe  subject,  and  the  speciOc  languagt 
of  the  sectloD  which  we  were  not  at  llbert)'  to 
disregard. 

The  resnll  was  rendered  iuevllable,  Id  oar 
opinion,  by  tbe  restriction  of  the  Jurisdiction 
of  the  circuit  courts  of  appeala  to  caaea  in 


disposal  of  tbe  question  under  consideration. 

By  tbe  6lb  section  the  circuit  GOOrts  of  ap- 
peals are  vested  with  appellate  Inrladlctfon 
"to  review  by  appeal  or  by  writ  of  ciror 
flnal  decisions  In  the  district  coiuta  and  tlM 
existing  circuit  conrta  in  all  cases  other  Ibaa 
those  provided  for  io  tbe  preceding  aedloD  of 
tbla  act,  uolesa  otherwiae  provided  by  law," 
and  their  Judgments  are  made  flnal  in,  among 
othen.  caaes  eriaing  under  tbe  criminal  lawa. 
By  the  preceding  section,  appeals  or  wiiti 
'  error  may  be  tatcen  from  the  district  courts 
or  the  uiatiog  circuit  court*  dlt«cUy  to  tbk 


ovGi)o^TA: 


BtSKBP  T.  TJXTTZD  STATEg.  IM-lIt 

LOUIS  p.  8TREEP,  J=W  in  Brr.,  [188 

Tbg  criminal  eaaea  in  wfaicb  tb«  jadEmeots  TTVITirn  HTATira 

Of  the  cirenit  ccurtt  of  kppoitB  «re  mJa  flosl  UJtITBD  STATES. 

the  Judgmenb  of  tbe  supreme  courli  ol  tbe  1.  Wbere  the  hnHotmeat  ahanied,  not  ■  icheiBe  to 

terrltotlea,  but  It  Is  {□  terms  tbe  same  appellate  defnud.  but  a  Kheme  to  wIL  counterfeit  obUs*. 

JurisdlcttoQ  u  conferred  bf  (he  eib  section  Id  tioniof  tbeUiilKd8(Bt».bymHniof  oommunl- 

respect  of  tbelud^mentsof  districiand  circuit  o«ilon  through  the  malls,  under  U.S.  Kev.Suc 

courta,  and  thli  being  so,  U  Hmlied  to  those  *  "*■■ "  ■"*■"*=*  ^^  <*«  «'»  °'  ^»"^  '■ '«». 

cases  in  whicb.  If  decided  bv  the  district  and  ""IIL.^.""  '"°°1  ?'  '  "'''^'°°  *°  defraud  !■ 

circuit  courts,   the  judgments   of  tbe  circuit  ,  n^T™?..^"^^^  ^_     .    .,     -     .,  . 

oourls  of  appeals  would  be  flnal.  *^^  ??T  t,      ?,^^',^.°"'""^V'''  °*''  ^■'■ 

Seclion.  B  and  6  relate  to  appellate  luti^icj  2rd.n,^a„*^n'dfrAt,'T  "nTt'Se'^'Tt  ^ 

Uon  oyer  the  Judgments  and^ecrees  of  district  ,j,„„  ;s„„,d  he  an  i-iew  to  avoid  ihe  Juailce  ol 

and  circuit  courts;  lection  18  Rises  the  same  the  tInlwdSUtfs;  but  It  Isanfflclentthatthereti 

ampel lata  Jurisdicl Ion  o»er  the  deri«ions  of  the  an  Inient  to  avoid  the  Juiti™  ortbeiUtebavlDir 

13f71*United  States  court  In  the  Inliaa  lerrl-  criminal  lurbdlotlon  over  thenmetarilioiy  and 

tor;  alttrlbnted  lu  accordance  nitb  secKoDS  S  the  aame  act. 

and  Ol  section  IB  gives  the  same  appeltnle  Juris-  ^    A  Si«hi  with  the  Intention  of  avoldlns  being 

dicllonOTerlhclerriloriaicourta.bul  confines  it  prosecuted  Is  a  fleeing  Irom  Justice  wltbln  tbe 

to  tbe  courts  of  appeals  and  lo  particular  caoes  ""fan'nit  o'  ""d  t  una,  whether  a  prowouUon  baa 

asspectfled  In  section  8.     The  grant  of  Jurisdic  •"■  "^  ■""  '*»"  "t"'"?  hegua. 

tionisnotgeneral.  buispeciflcandlimtled.and  [No.  6a3.) 

we  see  no  escape  from  the  cooclusion  that  it  Argtud  OeUhtr  SO.  SI,  189S.     Deeidtd  D*. 

Is  not  conferred  00  Ihe  circuit  courts  of  appeals  ctmber  I,  188B, 
over  territorial  Judgments  In  capital  cases  and 

cases  of  infsmous  crimes.  pf  ERRORto  tbe  Circuit  Couri  of  the  United 

It  U  said  that  this  Involves  the  sbsurdltj  J-    States   for  tbe   Southern  District  of  New 

that  convictions  for  minor  oSenses  sre  review-  York  to  review  a  Judgment  adjudging  Louis 

able  on  a  second  appeal,  while  convictions  for  F.  Slreop  guilty  of  tbe  offense  of  devistog  & 

capital  and  Infamous  crimes  are  not.     Doubt-  scheme  to  sell   counterfeit  obllgatious  and  se- 

less  In  some  cases   where  Ihe  language  of  a  curitles  of  tbe  Uaited  Stales  by  means  of  clr- 

statute   leads   to  an   absurdily,   hardship,   or  culars  through  tbe  poalolHce.  and  sentencing 

IdJusHcc,  presumablj   not  intended,  a  con-  him  (o  Itnprisooment.    Afflrmed. 

HructtoQ  may  be  put  upon  it  modifying  the  „               .     „     ,          _ 

meaning  of  the  words  so  as  to  carry  out  the  Stalement  by  Mr.  Ju$tie»  Orkr: 

real  intention,  but  where  tbe  In  ten  tlou  is  plain  ^^^^  **•  *°  Indictment  In  the  circuit  court 

It  is  tbe  duty  ot  the  court  to  expound  the  stat  "'  '•■*  Cnf'^'J  Slates  for  the  southern  district 

Dte  as  It  BUnds.     As  far  as  Congress  went  in  O*  New  York,  on  U.  8.  Rev.   Blat.  g  64B0,  aa 

conferring  this  right  to  a  second  appeal,  the  amended  by  Ibe  act  of  March  3,  1880,  chap, 

tntentlon la  clear  and  Ibe  laneuage   used  un-  883,  and  copied  In  the  margin,*  fordevlsing  a 

ambiguous.     The  objection  really  Is  that  Con-  "clieme  to  sell  counterfeit  oBligations  and  secu- 

greas  should  have  gone  farther  and  given  by  rit'es  of  tbe  United  Slates  by  means  of  circu- 

this  act  a  second  review  Id  tbto  court  In  easea  '■"  tbrough  tbe  postofflce.    Tbe  indictment 

of  conrlcttons  of  capital  and  infamous  crimes  ""■  found  October  10, 18B2,  and  contained  two 

In  Uie  territories.  "counts,  one  charging  tbe  offense  to  baTe[120 

It  may  be  that  there  was  an  oversight  in  been  committed  on  May  18.  and  the  other  on 

that  particular,  but  If  there  were,  we  certainly  May  20.  1888. 

cannot  lupply  it  by  construing  the  181b  sec-  Bt  U.  8.  Rev.  Slat  55 1M8, 1044,  as  amended 

Hon  aa  carrying  appellate  Jurisdiction  over  by  theact  of  April  18, 1878.  chap.  56,  "noper- 

iuch  caseaio  the  circuit  courts  ot  appeals,  and  ^°  •1>»11  *>^  prosecuted,  Ined.  or  punished"  (ei- 

ao  enlarging  that  Jurisdiction  into  something  cept  for  murder,  or  under  the  revenue  laws,  or 

?^".if1.  ■'1''^^?*  ''°^  y^f"'^*.  appellate  .»  aor  per»>n  having  deviaed  or  lotendlnK  to 
lurisdiction  as  is  exercised  In  reriewlDg  the  devlManf  sohemeoraratloe  todefraud.  ortonll. 
Judgments  of  district  and  circuit  courts  u Oder  dlspoaeof.  loan,  eiahange,  alter,  give  away,  or  rtla. 
section  8  of  tbe  act.  ^  .n>^o'2'i?^e't  or  wurio'ES"^"  'S^k  no^ 

We  annetr  tlu  gutilum  in  tiie  jugatiM,  and   papermoner.or  anr  obliiraiionoraeourliyot  the 
U  itUl  it  to  certified.  Unltal  Ststea  or  of^anr  Kate,  terrltorr,  munlol- 

Mlltr,  oompanr.  corporation,  or  penon,  or  any- 
'hlng  represented  to  be.  or  latlmaWd  or  held  out 
be.  Buob  oaunUrfeltor  spurious  artlclos.  or  any 


denee,br - 

iwduat  swindlo"  or  "eounterfelt  monar  fiaud." 


ooriespondenee,  bv 
-•—  -windW'*! 


"paper  goods."  '^puriouaTreaaurr  notes."  "CnlteA 
Blatea  gooda,"  "green  dgars,"  or  anr  other  namea 
or  terms  iQtMideo  to  beoDderatood  as  relating  tc 


!b  counterfeit  or  aporlouaartlolea,  tobe  eSeoied 

llngtoope 

._       .  _        .         th  anrpe 

rMidrat  wltUn  or  outatda  at  tlM  tint 


br  eith  !r  openhig  oHalendlng  to  open  cormpond- 
munlcallon  With  B —.—..— 
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the  Blave  trade  law*  of  theUnlled  States),  "un- 
less Ibe  IndlctmeQt  is  found  or  tlie  tDformalion 
)g  InsUtutcd  withia  Ibiee  jears  next  after  such 
i^fTpnse  sbalt  have  bren  com  mi  tied."  19  Btat. 
it  L.  S2.     But,  bf  §1045,  "uolbingtii  the  two 

Sicceding  sections  Buall  extend  to  any  peraou 
eeiag  from  justice," 

At  the  Iriai  of  this  iDdictmeot,  tbe  United 
Statefl  intniduced  evidence  (ending  to  prove 
Ibe  commfsGion  of  the  oflenu  at  Ibe  time*  al- 
leged ID  Ibe  indictmeot;  and  also  teatimony 
that  the  defendant  was  indtcted  June  20,  1689, 
for  the  same  transaction,  in  a  court  of  tbe  slate 
of  New  York,  uoder  tbe  Peoal  Code  of  tbe 
state:  and  was  arrested  by  tbe  police  and  gave 
bail  upon  that  Indictment;  that  on  October  10. 
1889,  bis  case  was  called  in  that  court  and  bis 
bail  forfeited  by  order  of  tbe  court;  that  the 
officers  af  lerwanla  made  unsuccessful  attempts 
to  Sod  him;  that  in  Auguit,  1890,  being  in 
New  York,  be  staled  to  Anthony  Comsiock 
(who  WHS  called  as  a  witness  for  the  govern- 
ment) that  he  went  to  Europe  in  the  fall  of 
IBSS,  because  bis  counsel  advised  him  to  do  so 
and  (old  him  to  go  abroad  lo  that  they  could 
notcall  bim  aa  a  wltneaa  against  one  Becht/^ld, 
1 30]  by  whom  tbe  bail  bad  been  put  up:  *tbat 
In  October,  1890,  he  made  an  affidavit  and  tes- 
tified in  a  prosecution  io  bebalf  of  the  United 
Stales  against  Bechtold:and  that  tbe  tlrsi  charge 
made  aEnlnat  bim  tor  a  Tlolalion  of  tbe  laws 
of  tbe  United  States  was  a  complaint  charg- 
ing the  Shme  offense  as  in  thti  indictment 
and  upon  which  be  waa  arrested  October  3, 
IBOl. 

Tbe  defendant  offered  do  evidence;  and,  at 
tbe  close  of  tbe  evidenee  for  the  government, 
moved  (be  cnurl  to  direct  an  acquittal,  because 
the  Indictment  was  fouod  more  than  three 
years  after  tbe  offeoses  alleged  Had  gUeo  in 
evidence,  and  because  (he  words  "fleeing  from 
justice,"  in  U.  8.  Rev.  Stat.  9  1M5,  meant  a 
fleeing  from  the  justice  of  the  United  Slatea, 
and  not  from  tbe  luitice  of  any  state.  The 
motion  was  denied  and  the  defendant  ex- 
cepted. 

The  court  Instructed  tbe  Jury  that  if  they 
found  thst  tbe  defendant  was  fleeing  from  jus- 
tice between  tbe  times  of  the  commission  of 
the  offenses  and  of  the  finding  of  the  Indicl- 
meat.  they  might  find  him  guiltv,  notwltb- 
itanding  tbe  indictment  was  found  more  than 
three  years  after  the  commiasion  of  the  offenses. 
The  further  instructions  of  the  court  to  the 
jury,  together  with  tbe  requests  and  exceptions 
vf  Mr.  lless,  the  defendant's  counsel,  and  a 
request  of  Mr.  Mott,  theatlorney  for  tbeUnlled 
Btates,  were  stated  in  the  bill  ot  exceptions  as 
follows: 

■■Th3  Court:  'The  evidence  as  to  his  fleeing 
from  justice,  as  lunderstand  it,  was  that  there 
waa  a  prosecution  against  tbe  accused  in  (be 
slate  courts;  thai  he  gave  ball  (o  answer  to  the 
charge:  that  when  Ibe  lime  for  trial  came  he 
did  not  appear  and  his  ball  was  forreited,  and 
afterwards,  when  he  had  returned,  he  told  the 
witness  Comstock  thai  Ibe  reason  why  be  was 


away  was  that  he  had  gone  away  becanw  of 
the  prosecution,  under  tbe  advice  of  his  coun- 
sel, and  that  his  bail  had  been  paid  by  some- 
body else.  If  you  find  that  true,  I  cbarga 
you  that  be  was  Seeing  from  lualtce,  in  the 
meaning  of  tbe  statute  of  tbe  United  Statea, 
during  the  period  of  bis  absence.  nolwlth*tand- 
Ing  the  fact  that  thaCwas  a  prosecution  in  th« 
courts  of  tbe  state,  and  tbal  there  was  then  no 
prosecution  of  him  pending  in  any  court  of 
tbe  United  SUtes.'     Hr.  Bess:  'And  to  that  I 

""The  Court:  'For  the  purposeot  this[]31 
trial,  Icbarge  Ibalif  the  jury  are  satisfied  ot  tbe 
main  charge  in  thiaindiclment,and  are  likewise 
satisfied  (hat  during  the  three  years  mentioned 
be  was  fleeing  from  justice,  bavine  gone  from 
tbe  conntry  lo  Europe  to  avoid  tne  proaecu- 
tion  In  the  slate  courts^  then  you  can  convict 
him,  notwithstanding  the  fact  that  it  Is  con- 
ceded that  the  indicttnent  Is  found  more  than 
three  years  after  the  offense.'  Mr.  Hess:  'To 
the  latter  part  of  your  honor's  charge  I  except. 
I  ask  your  honor  to  charge  the  jury  that  tbe 
forfeiture  of  the  ball  by  tbe  state  courts  la  not 
presumptive  evidence  of  afleeingfrom  justice.' 
The  Court;  'It  is  not  coDcluslve  evidence,  but 
it  is  a  circumstance  which  the  jury  may  con- 

"Mr.  Hess:  'I  aak  your  honor  (o  charge  tbo 
jury  that  before  they  can  couvlcl  this  defend- 
ant under  the  indictment  they  must  be  aatlt- 
fled  from  tbe  evidence  ihat  there  wasa  scheme 
lo  defraud.'  The  Court:  'No:  tbestatutesaya 
a  scheme  lo  defraud  and  likewise  a  scheme  (o 
sell  counterfeit  money.  This  indlctmen(cbarg«e 
a  scheme  to  sell  counterfeit  money.  It  is  a 
scheme  to  sell  counterfeit  money  tbal  tbe  jury 
must  find  to  have  been  devised  by  the  accused.' 
Mr.  Hesa:  'They  must  t>e  satisfied,  before  they 
convict,  from  the  evidence  in  tbe  case,  that 
there  was  a  scheme  on  tbe  part  of  this  defend- 
ant to  sell  counterfeit  money.'  The  Court;  1 
charge  that.' 


They  must  be  satisfied  from  the  evidence  that 
there  was  such  a  scheme.'  The  Court:  'I  de 
not  accede  to  the  request.'    Exception  by  d^ 

"Mr.  Hess:  'I  also  aak  the  court  to  cbarga 
the  jury  thai  It  must  sppear  from  tbe  evideoc* 
that  the  defendant  fled  from  justice  of  the 
United  Slates,  and  not  from  the  justice  ot  the 
stale.'  Tbe  Court:  'That  Is  declined.'  Ex- 
ception by  defendant. 

"Mr.  Motl:  "I  ask  your  honor  to  charge  that 
if  tbe  jury  find  that  the  defendant  was  absent 
from  the  country,  as  stated,  for  six  montba 
at  any  time  between  tbe  commiSBlon  of  this  act 
■and  tbe  time  of  the  filing  of  this  in-  [132 
diclmenl,  then  they  can  convict,  notwltbstand- 
Ingthe  lapse  of  threeyears.'  The  Court:  'I  will 
give  that  charge.'     Exception  by  defendant," 

The  court  also,  at  the  request  ot  the  detenik 
aot's  counsel,  instructed  tbe  jury  that  the  fall. 


ID  communlCRtloD  wltti  tl 


vlBlnKOrlnteniKar,  stiBll.ln  andtoreieciitlnicauoli 
■ebeaieocBriiaoe.  oralleinptlns  so  lodo.  plaoe  or 
causa  lo  be  Dlioed  idt  letter,  packet,  wrttjagr.  clr- 


[tie  United  Slates,  to  be  seat  or  delivered  br  tbe 
said  postoffloe  eatabliitiment.  or  iliall  take  or  ra- 
— , i.  thBrefrom.  such  i>enon  ao  misuaiDff 
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nn  of  the  defendant  to  teallf;  should  not  kIm 
B  piesumptioD  agaiost  bim;  and  tbst  ff  thev 
had  ft  reagonable  doubt  they  must  acquit  tbe 
defend  ao  I. 

The  ]iiry  relumed  s  verdict  of  (pjiliv;  the 
court  MDteoced  tbedefendanttobeimprlBOiied 
In  a  peniteutlBTj  for  eigbteen  moDtbi;  and  he 
■ned  out  tbtg  writ  of  error. 

JfoNM.  Cbarlaa  C.  LmneamtAr  aud  FivnJc 
W.  Angel,  for  plalDtilfiu  error: 

In  delermlnlng  whether  a  person  ii  a  fugitlre 
from  justice.  Ihe  rule  laid  down  Id  the  case  of 
JteierU  t.  Reaiy,  116  U.  8.  80  (aS:  M4),  is  ap- 

elcable.  In  that  case  the  court  saya:  "To 
t.  fugitive  from  justice"  is  that  a  person 
"having  nlthla  a  stale  committed  that  which 
bj  its  uwB  constltutea  a  crime,  when  he  is 
sought  to  be  subjected  to  Its  crimina!  process 
to  answer  for  his  offense,  he  has  left  its  juris- 
diclioD  and  ta  found  wlthla  the  territory  of 
■Dotber." 

SlaU  r.  BarwO,  69  Ho.  588;  Be  Oriplh,  SS 
Ean.  877;  Slate  v.  Vinei.  84  La.  Ann.  1078. 

Id  State  v,  Bandl  ii  was  held  that  one  is  a 
fugitive  from  juitice  wllhln  the  exception  Id 
the  statute  where  be  conceals  himself  to  avoid 
arrest,  even  tboi:gh  he  does  not  leave  the  atate, 
or  even  his  own  premises. 

In  Re  Orijpth  it  was  held  that  "filing  a 
complaint  on  which  no  warraot  Is  Issued  nor 
arrest  made  Is  not  a  commencement  of  a  prose- 
cution sufficient  to  take  tbe  case  out  of  the  har 
of  the  statute." 

In  this  case  no  complaint  was  msde  against 
tbe  defendant  nor  was  a  warrant  issued  of  any 
kind  either  hy  the  commissioner  or  by  tbe 
court  on  indlctmeot,  and  consequently  do  ar- 
lest  was  made. 

In  StaUv,  Vine*  ll  Is  aald  that  "prescrlptioD 
In  criminal  cases  is  inlernipted  where  the 
crimlaal  has  abscoDded  or  fled  from  justice." 

Fleeing  from  justice  under  this  statute  can 
only  mean  a  fleeing  from  justice  of  the  United 
Btales,  and  Dot  from  justice  of  a  stale.  Before 
the  jilaintlff  Id  error  could  be  deprived  of  the 
henfSt;  of  the  statutes  of  limitation.  Ihe  deFend- 
ant  In  error  must  prove  that  be  was  fleeing 
from  some  crime  Bfalnst  the  United  Slates. 

It  has  been  heldfn  some  cases  tbat  ailhousb 
a  warrant  was  issued  irithlo  tbe  time  nben  ihe 
defendaDl  could  have  been  Indicted,  neverthe- 
less, If  there  is  no  Indictment  after  Ibe  prosecu- 
tion is  barred,  tbe  statute  begins  to  run. 

Re  Crtfflth,  SB  Kan.  877;  Com.  v.  HAerif,  8 
Brewst.  384,  88B;  United  Stata  v.  Saeum. 
ICrnnch,  C.  C.  ^C-.United Stntfi  Y.  BaOard,  8 
UcLean,  460;  Com.  v.  Eaae,  67  Pa.  448. 

Tbe  laoguage  of  the  court  In  Com.  v.  Ailirp. 
1  Brewst.  S4S,  as  to  the  defendant's  coDceal- 
meni  of  his  person  within  tbe  jurisdiction  can 
hare  do  application  here,  for  the  object  of  that 
reason  was  to  show  tbat  Ihe  statute  was  not  a 

RroieciloD  if  Ihe  hill  were  brought  and  eibib- 
ed  nltblD  tbe  two  years. 
A  statute  of  llmitatloD,  being  an  actof  grace 
on  the  part  of  tbe  governmect.  is  to  be  Utterally 
construed  in  favor  of  a  defendant 
Ftople  T.  Lord,  12  Hun.  388. 
Mr.  J.  H.  DIeIdDBOti,As9lstaDt  Attorney 
Oeoeral,  for  defeodaot  Id  error: 
Tlie  letten   tnd   counterfeit   money  were 

leo  U.S. 


adm: 


!ible. 


J'eopUv.  BadgUv.  leWend.  69;  UnitedStalM 
V.  William*.  I  Cliff.  5.  25,  37;  1  Whart.  Grim. 
Law,  g  eSS;  S  Rice,  Ev,  g  396;  Bishop,  CHm. 
Proc  S  1058. 

Whether  a  question  tsoneof  fraudulent  la  tent 
or  not,  It  ba*  always  beeu  deemed  allowable, 
as  well  in  criminal  as  In  civil  cases,  to  Introduce 
evidence  of  other  acts  and  dolnes  of  tbe  party 
of  a  kindred  character.  Id  order  to  illustrato 
aud  establish  his  intent  or  motive  Id  th«  pM- 
ticular  act  dlrecUy  in  judgment 

Wood  V.  United  SlaUi,  41  U,  8.  16  Pet,  845. 
860  (10:  987,  994);  Tayior  v.  United  State*.  H 
U.  B.  8  How.  l97<l];Be9):  Cattle  v.  BaSard, 
64  U,  8.  28  How.  172  (16: 424):  Lincoln  v.  Olaf- 
lin.  74  U.  8.  7  Wall.  182  (19:  lOfl);  Bufler  v. 
Watkine,  80  U.  8.  18  Wall.  456  (20:  629);  JTuf- 
«fli  L.  Int.  Co.  V.  ArmttTong,  117  U.  8.  591 
(28:  897);  Moore  v.  United  State*.  150  U.  8.  B7 
(87:  996);  MeKinneyv-  Dingley,  4  Me.  173. 

Tbe  relation  between  tbe  justice  of  a  ital« 
and  that  of  tbe  United  States  in  respect  of 
fugitives  from  justice  has  been  directly  passed 
upon  in  UniUd  State*  v.  O'Brian,  8  Dill.  884. 
Id  tbat  case  Ibe  learned  judge  said: 

"The  criminal  codes  of  tbe  general  govers- 
ment  and  of  the  states  are  entirely  dtatinct,  aa 
was  held  by  this  court  Id  Untied  Slatet  v.  flaw- 
thome.  1  Dill.  423,  and  In  mv  opinion  It  can- 
not be  supposed  that  Congress  Intended  tomake 
any  provision  la  respect  lo  persons  fleeing  from 
the  justice  of  Ihe  slates." 

This  decision  la  based  upon  a  view  of  the  re- 
lations between  the  United  Slates  and  tbe  sev- 
eral states,  that  is  entirely  too  narrow. 

While  Ihe  sovereienlies  are  distinct,  and  in 
the  admlnlstrallon  of  law  are,  with  some  lioil- 
tatioDS,  exclusive  within  tbeir  respective 
spheres,  nevertbeleu  the  legislation  of  the 
United  States  cannot  be  regarded  as  made  with- 
out reference  to  tbe  laws  of  the  states  and 
ignoring  tbe  couditioDS  iDcideut  to  the  dual 
administration  of  justice  In  tbe  states. 

The  view  of  the  founders  of  tbe  government 
was  tbat  the  relation  in  tbe  ad  ministration  of 
laws  would  be  intimate,  and  leglslalion  and 
tbe  decisions  of  Ibe  courts  have  repeatedly  con- 
Grmed  Ibis  understaodlDg. 

The  Federalist,  No,  82. 

Tbe  judiciary  actof  September  24, 1769,  In 
dlsiributlDg  jnrisdictioD  among  tbe  TarlooJ 
courts,  coDstanlly  exercises  tbe  authority  of  in- 
cluding and  excluding  the  state  courts  tbere- 
from.  Concurrent  juHadJctioD  was  given  by 
it  In  certain  cases  to  Ihe  slate  courts. 

Under  tbe  first  patent  law,  passed  Id  1798, 
damages  for  Infringement  were  made  recover- 
able in  atate  courts. 

Tbe  natuializftiion  act.  passed  In  1790.  gave 
Jurisdiction  to  Ibe  state  courts.  Bo  the  act  of 
1802  (2  Stat.  alL.  163). 

U,  8.  Rev.  Sut.  SS  6428,  5429,  pronounced  a 
penalty  for  fraud  committed  Id  procuring  a 
natural izBtioD  paper,  though  tbe  fraud  waa 
committed  in  a  atate  court. 

By  3  sut.  at  L.  864,  469.  jurisdiction  wu 
given  the  stale  courts  for  the  recovery  of  flnea 
and  pennlties  under  the  rereuue  Itwi  of  the 
United  Blatea. 

U7 
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ScrBzira  CoosT  of  thb  Vkited  Stath. 


In  8  BUL  at  L.  tU,  cogolzaiice  nii  given  to 
■Ute  courU  of  suits  for  laiet,  penaliieB,  etc., 
wislnic  under  the  Uwi  impoalag  diiect  taiei 
uid  internal  duties. 

CVa;&»  V.  E<nitgman,m  XJ.  S.  140  (28: 889); 
Com.  y.  SthafftT.  4  U.  B.  iDall.  Appi.  XXVI. 
(1:  92B);  Tealt.  Ftlton.  53  U.  8.  12  How.  892 
(18:  993);  Houtton  v.  jroOT-e,  18  U.  S.  5  Wbeat, 
1  (5: 19):  Cchtn*  v.  Virginia,  19  U.  8.  6  Wheat. 
420  (B:  295);  Bi  parte  Voy.  127  U.  8,  751  (82: 
278);  Ex  parte  Ctarkt,100n.  8.  899  (25:  716); 
Bodbv.  CbnnoU;^,  111  U.S.  634(28:543);  United 
Staltt  T.  Rafuclier.  119  U.  a  480  (80:  482);  J^: 
parte  Brown.  88  Fed.  Rep.  653;  Ciimmingt  v. 
Merchants  Nat.  Bank.  101  U.  S.  lC8(2fi:  908); 
Moore*  t.  Citiztrnf  Nat.  Bank.  104  U.  6.  635 
(26:  870);  Amy  t.  i>uiu9ua,  98  U.  U.  470  (26: 
828);  Moore  t.  /fUnoi*,  56  U.  S.  14  Hon.  18 
114:306);  Tenneuee  t.  Dam,  100  U.  S.  271, 
273  (35:  653). 

It  bD«  been  repeatedly  recognized  tbat  the 
Mme  act  may  be  •□  ofieuee  agaiogt  bolli  the 
■tale  and  United  BlAtea  Ian. 

En parU  Siebold.  100  U.  8.  889  (25:723);  Pea 
T.  Ohio.  iCTJ.  8.  6  How.  410(13:213);  Unittd 
atatet  T.  Marigoid.  50  U.  8.  9  How.  569  (18: 
S61):  Moore  v.  lUinoit.  50  U.  8.  14  How.  18 
(14,  306);  Orot  r.  North  Cardina,  183  U.  8. 
189  (33:  390). 

CongtcsB  will  not  be  presumed  to  have 
Ignored  kbe  fact  that  a  person  ma;  be  a  fuf^- 
lif  e  from  stale  justice,  nor  with  this  knowledge 
to  have  passed  a  law  which  contemplated  giv- 
ing a  criuilual  immunlt;  because  he  was  not 
firoseculed  within  a  certain  period,  when  dur- 
tig  tliat  peiiod  he  had  witbdrawn  himsflf 
from  the  couuii;  on  account  of  a  proKCution 
In  a  slate  court. 

Lav  Oui  Bete  v  United  Stale*.  144  0.  8.  Vi, 
SO  (86:  340, 3411:  C/'urcA  ot  the  lloly  Trinityv. 
Onited  t:taUi,  14S  U.  B.  467  (36:  337);  Eertder- 
•on  V.  Wiekham.  Si  U.  8.  3J9  (38:  M3|;  United 
StaUt  T-  Jiirbg.  74  U.  8.  7  Wall.  483  (19;  378); 
Oat!«v.Mr«(Aa(.Bar,t,  100  U.S.  839(86:680). 

To  constitute  an  absence  a  "fleeing  from 
Justice,"  no  proseculion  need  have  been  begun. 

En  parte  Brown.  28  Fed.  Rep.  863;  United 
Stalely.  Smilh,  4  Day,  121;  United  Stale*  v. 
White.  5  Cranch,  C.  C.  39;  RoberU  v.  BaiUy, 
118  0.  a  97 139:  649). 

To  be  a  fugitive  from  justice,  in  the  sense  of 
the  act  of  (Congress  regulating  the  subject  under 
consideration.  It  Is  not  necessaij  that  the  party 
charged  should  have  left  the  state  Id  which  the 
crime  la  alleged  to  bavebeen  commltled,  after 
an  indictment  found,  or  for  the  purpose  of 
avoldiog  a  prosecution  anticipated  or  begun, 
but  simply  that  having  within  a  stale  commit- 


ted that  :vliich  b;  its  laws  constitutes  a 
lected  to  11 
s  offense,  he  1 


when  be  is  sougl 


left  its  jurisdiction  and  Is  found  witbln  the 
territory  of  another. 

Ex  parte  Brown.  28  Fed.  Rep.  668;  Be 
Adatia.  7  Law.  Rep.  886;  Exports  Beggel,  114 
U.  8.  <61,  653  (39:  253);  RoberU  \.  Beilly,  1 16 
TJ.  B.  9S  (29:  540);  Church,  Habeas  Corpus, 
§4728. 

It  is  a  cardinal  rule  of  statuto^  construction 
(hat  signlficaace  and  effect  shall  if  possible  be 
accorded  to  every  word. 

Waihington  Market  Co.  v.  Hogman.  101  U. 
B.  216  (35:  783). 


the  trial. 

One  subject  ot  exception  was  the  refusal  of 
the  court  to  instruct  toe  Jury,  as  requested  by 
the  defendant,  tbat  they  could  not  Infer  a 
scheme  to  defraud  from  tbe  circulars  them- 
selves, but  must  be  satlsSed  from  the  evldenca 
tbat  there  was  such  a  scheme.  That  insirue- 
tion  was  rlgbtl;  refused  as  Immaterial.  Tha 
court  had  already  Instructed  the  jury,  without 
exception  by  the  defendant,  that  they  need  not, 
under  tbis  iadictmeut,  be  salia9ed  that  tbera 
was  a  scheme  to  defraud;  tbat  the  statute 
spoke  of  a  acheme  to  defraud  and  also  of  a 
scheme  to  sell  counterfeit  money;  that  the  In- 
dicimenl  char^  a  scheme  to  sell  counter- 
feit money,  and  it  was  a  scheme  to  sell  coun> 
terfeit  money  that  tbe  Jury  must  8nd  to  have 
been  dtvised  by  the  accused.  The  statute. 
In  very  words  as  well  as  In  manifest  In- 
tent, applies  to  any  perBon  who  devises  either 
a  scheme  to  defraud,  or  a  scheme  to  sell  coun- 
terfeit moDey  or  couoterfeil  obligatloDS  of  tha 
United  Stales,  provided  the  scheme  is  Inteaded 
to  be  effected  and  is  effected  "by  commu  [133 
nicailons  through  the  postofflce.  This  fndict- 
ment  charged,  not  a  scheme  to  defraud,  but  & 
scheme  to  sell  counterfeit  obligations  ot  tbo 
Uailed  Stales;  and  Cberetore  no  proof  of  k 
scheme  to  defraud  was  necessary  to  support  It. 

Upon  tbe  question  whether  Uiere  had  been 
such  &  "fleeing  (rom  Justice"  by  the  defend- 
ant as  to  take  tbe  case  out  ot  the  statute  of 
limltallona,  the  only  point  taken  at  the  trial 
was  that  there  moat  have  been  a  fleeing  from 
the  justice  of  tbe  Utiited  Btates,  and  not  from 


tbe  'justice  of  any  slate.     No  exceptloo  was 

taken  to  the  sufficiency  ot  the  whole  evidenca 

prove  that  there  bad  been  a  fleeing  from  tha 


justice  of  the  state  of  New  Tork,  i 
statement  of  that  evidence  in  the  Inslructioiu 
of  the  court  to  tbe  jury. 

By  U.  8.  Rev.  Stat,  g  104S,  It  Is  provided 
that  "nothing  In  the  two  preceding  sections" 
(one  of  which,  as  amended  in  1876,  requlrea 
the  indictment,  la  sucb  a  case  as  Uiia,  to  be 
found  wilblo  three  vears  after  tbe  commisdon 
of  the  offense)  "shall  extend  toany  person  fle»- 
ing  from  JusUce." 

The  statute,  while  laying  down  the  genenl 
rule  that  charKCS  of  crime  shall  be  formally 
presented  within  a  limited  time  after  the  act 
complained  of,  expressly  excepts  from  that 
rule  the  case  of  "any  person  fleelug  from  Jus- 
tice." It  la  unneccssarv,  for  the  purposes  of 
the  present  case,  to  undertake  to  give  an  ex- 
haustive deflnltlon  ot  these  worifs;  for  It  la 
quite  clear  tbat  any  person  wbo  takes  himself 
out  of  tbe  jurisdiction  with  the  Intention  of 
avoiding  being  brought  to  Justice  for  a  partic- 
ular offense  can  have  no  benefit  of  the  limita- 
tion, at  least  when  prosecuted  for  that  offensa 
in  a  court  of  tbe  United  SUIca. 

In  order  to  constitute  a  fleeing  from  juatlce. 
It  la  not  necessary  tbat  the  course  of  justice 
should  have  been  put  In  operation  by  tha  pre- 
sentment ot  an  indictment  by  a  grand  jury,  or 
by  the  filing  of  an  Information  by  tbe  attorney 
for  tbe  government,  or  by  the  making  of  a 
complaint  before  a  magistrate.    It  is  auffldent 

leo  c.  »■ 
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OM  there  ba  flight  wllh  the  Intentton  of  aTold- 
lug  being  prosecuted,  Hhetber  a  proeecalloD 
baa  orthu  not  tweo  sctuallv  begun.  Chief  Jus- 
]34]tfce Ellsworth M) held.   ^WOtiamfQut, 


this  respect,  n.  8.  Rev.  Slat.  gl04S.  mu 
celve  the  nme  coaitnictloe  that  ba«  been  given 
to  9  62T8  by  tble  court,  sajlng:  "To  be  a 
fugitive  from  luatlce,  in  tbe  mom  of  the  act  of 


-  ,      _        .      puiy 

charged  ibould  have  left  tbe  state  in  whicb  tbe 
crime  ie  allef(ed  to  have  been  committed,  after 
an  Indfctmeot  foand.  or  (or  tbe  purpose  of 
avoiding  a  prosecution  anticipated  or  begun, 
but  simpi;  that  baving  niihio  a  stale  com- 
mitted that  ivbich  by  Its  laws  constitute*  B 
crime,  wben  he  is  sought  to  be  subjected  lo  ila 
crimioal  process  lo  answer  for  bis  offense,  he 
bas  left  ils  lurtadlctioo  and  is  foui 
(erritorr  of  another.  Bobertt  v.  Seillji,  116 
n.  B.  ei),  07  [20:  M4,  540J. 

Nor  is  it  necessary,  Id  order  lo  satisfy  Ibe 
terms  of  tbe  statute  now  before  us,  that  tbe 
fugitive  abouid  have  the  Intention  of  fleeing 
from  justice  as  administered  by  any  particu- 
Mr  court  or  system  of  courts  having  criminal 


Tbe  statute  speaks  generally  of  "SeeiDgfrom 
Justice,"  niibout  reatrlctloo  either  to  the  Jus- 
tice of  tbe  state  or  to  tbe  Justice  of  the  United 
States.  A  peraon  fleeing  from  tbe  justice  of 
his  country  Is  not  supposed  to  bave  lo  mind 
tbe  object  of  avoldi&g  tlie  process  of  a  partic- 
ular court,  ot  tbe  question  wbether  he  is 
amenable  to  the  Justice  of  tbe  DBtloa  or  of  the 
state  or  of  both.  Proof  of  a  specific  intent  to 
avoid  either  could  seldom  be  bad;  and  to  make 
it  an  esseotlat  requisite  would  often  defeat  tbe 
whole  obtect  of  tbe  provision  in  question. 

In  tbe  Constltntlon,  laws,  nnd  treaties  of  the 
Doited  States,  the  words  "fleeing  from  Jus- 
tice," or  "fugitive  from  justice."  have  not  been 
used  as  of  themselves  implying  a  flight  from 
tbe  Justice  of  tbe  nation  only. 

D.  S,  Sev.  Stat  g  IMS,  is  a  re  enactment  of 
tbe  corresponding  proviso  in  tbe  first  crlmee 
act  of  tbe  United  States:  "Prondrd.  That 
135]nolhlng  herein  contained  'aball  extend  to 
any  peraon  or  persons  fleeing  from  justice." 
Act  of  April  80. 1700  (1  Stat,  at  L.  119,  cbap. 
9.  8W). 

At  the  time  of  tbe  passage  of  that  act,  tbe 
only  use.  Id  the  ConstltutloD  or  statutes  of  the 
United  States,  of  tbe  words  "flee  from  Justice." 
was  Id  U.  S.  Const,  art.  4,  %  3,  conceminE  per- 
ions  charged  with  crime  In  onestale  and  ronnd 
in  another  stale  of  the  Union.  And  tbe  earliest 
act  passed  by  Congress  In  eiecullon  of  that 
provisioD  of  tbe  Constitution  used,  both  in  the 
title  and  in  the  eosctlng  clause,  tbe  general 
word!  "tugltlTe  from  lusllce,"  as  applicable 
to  that  class  of  cases.  Tbe  wbole  title  of  that 
act,  ao  far  sa  it  related  to  this  subject,  was 
"An  Act  Respecting  Fugitives  from  Justice." 
Act  of  February  13,  179B  (I  Slat,  st  L.  »03, 
cbap.  7),  And  that  part  of  the  act  Is  re'enacted 
In  D.  8.  Rev.  Stat.  %  Q37S. 

Tbe  treaties  made  by  the  United  Slates  with 
foreign  countries,  for  tbe  eitradilion  of  per- 
sons accused  of  crime,  make  no  distinction  be- 

iwr.  s. 


tween  crimes  against  one  of  the  state!  of  tbe 
Union  and  crimes  against  tbe  United  State*. 
By  successive  treaties  between  the  United 
States  and  Qreat  Britain,  tor  Instance,  each 
nation  engages  to  "deliver  up  to  justice  all 
persons"  who,  being  charced  wltn  certain 
crimes  committed  witbln  the  Jurisdiction  of 
either  nation,  seek  an  asylum  In  tbe  coontry 
of  tbe  other.  Treaties  of  1794,  art.  B7;  Trea- 
ties of  1843,  art.  10  (8  Stat,  at  L.  ISS,  576). 
There  can  be  no  doubt  that  these  treaties  apply 
to  all  offenses  of  tbe  kind  specified,  commitlea 
within  the  territorial  Jurisdiction  of  the  United 
States,  even  if  cognizable  only  In  tbe  courts  of 
tbe  wveral  states.  Vniitd  ^attt  v.  BautcAtr. 
119  U.  S.  407.  430  [30:  4S6,  482]. 

From  these  considerations,  nut  conclusion  la 
that.  In  order  to  constitute  "flocing  from  Jus- 
tice." within  the  meaning  of  U.  S.  Rev.  8taL 
§  1045,  It  is  not  oecessary  tbat  there  should  be 
an  intent  to  avoid  the  Justice  of  the  United 
States;  but  it  is  sufficient  that  there  Is  an  in- 
tent to  avoid  the  justice  of  the  state  having 
criminal  Jurisdiction  over  the  tame  territory 
and  tbe  same  act 

Tbe  only  case  cited  at  tbe  bar  wblcb  restricts 
tbe  effect  of  this  section  to  persons  fleeiuit  frnm 
the  justice  of  the  United  Suites  is  United 
StaM  V.  0  Brian.  8  Dill.  381.  wblcb  appears 
*tous  to  bave  proceeded  upon  too  narrowflSB 
a  construction  of  tbe  section,  Inconsistent  alike 
with  Its  words  and  with  its  purpose. 

Jvdgmtnt  qfflitnal. 


UNITED  STATES,  Appt., 

e. 

BENJAMIN  HEALET. 

(See  B.  a  Beponer<i  ed.  Ue-IA) 


L   The  act  ol  18T7,  flxlns  the  price  of  "desert  lands" 
ac  $IJE8  per  acre,  doea  not  embiaoe  the  atterDate 
•eotlons  reserved  br  Conaress  In  a  rallruail  land 
Stent  but  tbeir  nrioe  is  fixed  at  12.10  per  acre  tir 
tbe  proviso  of  D.  a  Hev.  Btat  I ISST. 
t,   Tbis  court  will  determine  tbe  true  intention  ol 
an  act  of  I^Dsress  rcspeoltnir  tbe  public  lands, 
wltbout  rererenoe  to  a  pmctlee  of  tbe  land  de- 
partment wblob  bai  not  been  nnirorm. 
t,   Where  two  sCatutee  cover.  In  whole  or  to  part, 
'  e  same  matter,  and  are  not  wboll;  Irreeonells- 
e,  no  [lurpose  to  repeal  belns  olearJ.T  eipieoed 
iDdtcaled,  effect  ts  to  be  glren  to  both. 
1.    Land  entered  under  the  aot  of  IBTT.  wben  the 
prioewas  S&SOper  acre,  cannot  t)e  patented,  after 
the  passes^  of  tbe  aot  of  isn,  upon  partng  onlr 
11  ift  per  acre. 

[No,  87a] 

Argtud  Oetobertt,  IS.  1S9S.    Dtetded Dteember 

1. 1835. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  In  favor   of   Benjamin    Healey, 
Elainliil,  against  tbe  Uciled  State^  defendant. 
>r  tbe  amount  paid  by  plaintiff  for  a  tract  of 
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ISB-IW  SuPBura  CouxT  of  tbm  Uvitkd  SrAnt. 

public  land  Id  ezcen  of  what  the  receiver  WBI 
•Dlitled  to  demand  of  bim.  Beterud  with  di 
r^tioni  to  ditmiii. 

Tbe  facts  are  stated  Id  the  oplolon. 

Mettrt.  J.  E.  Do^«,  Aeaistaot  Atloroej 
Qeneral,  and  Qtorga  B^Qorman  tor  appellant. 

Mr.  Harrer  Spttldlng  for  appellMk 

Mt.  JvlUt  HmtUhi  delivered  tbe  oploloi 
of  the  court; 

Go  ibe  etb  dsj  of  February,  18S9,  the  appel 
iBDt,  BenlaoilD  Healev,  filed  In  tbe  local  Und 

office  Ht  ViMlia.  California,  a  declaration  ol 
bis  JDleDlion  to  reclaim  a  tract  of  land  contalD- 
Ing  038.20  acres  and  beloogiog  to  the  Uoited 
Blales. 

Tbe  declaration  stated  all  tbe  facts  required 
Id  the  cases  embraced  by  tbe  act  of  Gongreat 
of  Marcb  8,  1877,  cbap,  107.  providing  for  the 
■ale  uf  "desert  lands"  In  certalo  stales  and  tei- 
ntories.  19  Slat,  at  L.  877;  Rev.  Stat  Supp. 
(2d  ed.)  187,  Tbat  net  fixed  $1.2fi  per  acre  ai 
the  price  of  sncb  laods. 
]»71  Tbe  lands  described  In  the  declaration 
const  I  luted  ooe  of  tbe  all  era  ate  reserved  sections 
of  public  lands  reserved  to  the  United  Stales, 
along  tbe  line  of  tbe  railroad  exiendloK  from 
the  slates  of  Missouri  end  Arkansas  to  tbe  Pa- 
cific coast,  for  tbe  coQSlructloD  of  wblch  pro- 
vision waa  made  b;  the  act  of  Congress  of  July 
ST,  1866.    14  Stst  at  L.  382,  281,  chap.  STIi. 

At  the  time  of  flling  bis  declaration  the 
plaintiff,  "  belDfr  so  required,  without  protest 
and  without  taking  any  steps  for  relief  against 
the  demand  of  the  receiver,"  paid  the  sum  of 
tSIB.60,  or  60  cents  per  acre,  for  the  lands  de- 
scribed. He  made,  Sept.  21, 1B91,  saliafaclory 
proof  of  the  reclamation  of  the  tract  In  ques- 
tion, and,  without  protest,  paid  for  tbe  land 
reclaimed,  in  addition  lo  the  amount  paid  at 
the  time  of  flling  bla  deciaration,  the  eum  of 
11,278.40,  or  |2  per  acre;  in  al),  |2.B0  per 
SMTe.     A  patent  was  thereupon  Issued  to  him. 

This  acliOD  was  brought  against  tbe  United 
Slates  lo  recover  the  sum  of  (789.  which 
amounl,  it  is  claimed,  was  in  excess  of  nbai  the 
receiver  was  entitled  to  demand  from  tbe  ap- 
pellee,—his  contention  being  tbat  the  statiile 
only  required  the  payment  of  86  cenis  per  acre 
at  the  lime  of  filing  bis  declaration,  and  (1  per 
■ere  more  wbeo  making  bia  final  proof;  in  all. 
(1.25  per  acre. 

The  court  of  claims  suslalned  this  demand 
and  gave  judgment  to  favor  of  tbe  appellee  for 
(788. 

An  examination  of  tbe  statutes  regulating  the 
•ale  of  Ibe  public  lands  is  necessary  in  order  to 
determine  Uie  question  now  presented.  Tbat 
question  Is  whether  tbe  act  of  1877,  providing 
for  the  sale  o(  "desert  lands,"  embraces  alter- 
nate sections  reserved  to  the  United  Etates, 
along  the  line  of  railroads  for  tbe  construction 
of  wnicb  Congress  mode  a  grant  of  lands. 

By  the  act  of  April  24. 18:i0,  making  further 
provision  for  the  sale  of  the  public  lands  (8  Sut. 
at  L.  56S,  cbap.  51),  it  waa  provided  that  from 
and  after  the  lat  day  of  July  thereafter  no 
lands  should  be  sold,  either  at  publicor  private 
■ale,  for  less  than  $1.2fi  an  acre. 

The  next  act  referred  lo  in  tbe  opinion  of  tbe 
conrt  of  claims  Is  tbat  of  Sept.  4.  1811.  appro- 
138]priating  tbe  'proceeds  of  tbe  sales  of  the 
public  lands  and  granting  pre-emption  rights. 
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tuttj:  Prouided,  Tbst  tbe  pHce  to  be  paid/o 
itUnuUt  raened  UiAd$,  along  tbe  lin»  e(f  rait- 
nadi  within  iA<  limilt  granttd  bf  any  net  of 
Cmtgrat  sball  be  92,n0  per  acre." 

It  I»  to  be  observed,  in  paning.  that  tbls  pro- 
tI*o  appllea  to  all  alteniate  reserred  lands  de- 
•cribed  Id  any  act  of  Qon^ress,  and  makes  no 
exception  of  aaj  lands  of  that  class  on  Hccount 
af  tbeir  fltoea  or  unQtnest,  Id  tbeli  oalvral 
condltloD.  for  agrlcuHural  purposes. 

Tbns  Uie  law  alood  at  tbe  date  of  tbe  act  of 
Harcb  H,  1877,  chap.  107,  providing  for  (he 
Mte  of  "desert  lands"  Id  ceriala  states  aod  ter- 
ritories 10  Stat,  al  L.  877,  chap.  107.  That 
Mt  Is  aa  follows; 

"That  it  sfaall^  lawful  for  anv  dtlEen  of  the 
United  States,  or  aoT  person  of  requisite  age 
'who  maj  be  eplilleJ  to  become  a  citizen,  and 
who  bu  Oled  his  declaration  to  become  such 
140J*and  upo*  payment  of  25  cents  per  acre, 
to  file  a  declaration  under  oath  with  the  regla- 
ter  and  receiver  of  the  land  district  in  wbicb 
toy  desert  land  is  situated,  tbat  be  intends  to 
Kualm  a  tract  of  desert  land  not  exceeding 
ODe  section,  by  conducting  water  upon  the 
Mme,  within  ttic  period  of  three  years  tbcre- 
•Iter:  Provided,  houitttr,  Tbat  the  right  to  the 
nw  of  water  by  tbe  penwn  lo  conducting  the 


piiatlon;  aod  Such  right  sball  not  exceed  the 
amount  of  water  actually  appropriated,  and 
Boceasarily  used  for  the  purpose  of  irriKStton 
and  rcclatnalioo;  and  all  surplus  water  orer 
•nd  above  such  abtual  appropriation  and  use. 
tMetber  with  tbe  water  of  all  laiies,  rivers,  and 
OUer  BOurcea  of  water  supply  upon  tbe  public 
laiida  and  not  navigable,  sball  remain  and  be 
held  free  for  ibe  appropTiHtioD  and  use  of  the 
pablic  for  irrif^iloD,  mining,  and  manufac- 
tarin|  parposes,  aubject  to  existing  rlghla. 
Said  declaration  shall  describe  particularly  said 
MCtloDof  land  if  surveyed,  and,  if  uusurveyed. 
abali  deacribe  tbe  same  as  nearly  as  possible 
without  a  aurvey.  At  any  time  nltbin  tbe  pe- 
riod of  tbree  years  after  flilni;  said  declaration, 
upon  making  satisfactory  proof  to  the  register 
•nd  receiver  of  the  reclamation  of  said  tract  of 
land  In  tbe  manner  aroresaid,  aod  upon  tbe 
payment  to  tbe  receiver  of  tbe  additional  aum 
«f  %\  per  acre  for  a  tract  of  land  not  exceeding 
640  acres  to  any  one  person,  a  pateot  tor  the 
aama  sball  be  issued  lobim:  Provided,  Tbat  no 
person  sball  be  permitted  to  enter  more  than 
one  tract  of  land  and  not  to  exceed  640  acres 
which  shall  be  lu  compact  form. 

"Sec.  2.  That  all  lands  exclusive  of  timber 
lands  and  mineral  lands  which  will  oot,  wilb- 
oat  irrigation,  produre  some  agricultural  crop, 
ihall  be  deemed  desert  laods,  within  [be  mean- 
ing of  tbla  act,  which  fnct  sball  lie  ascertained 
by  proof  of  twoor  more  credible  witnesses  un- 
daroatb,  whose  affidavits  shall  be  filed  in  the 
Land  Office  in  which  said  tract  of  land  may  be 
ritoated. 


Orrgon,  and  Nevada,  and    the  terHtoiles  of 
Waihlngloo,  Idaho,  Hontana,  Utah,  Wyoming, 
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Ariiona,  New  Mexico,  and  Dakota,  and  the  d»- 
termination  of  what  may  be  considered  deaert 
land  sball  be  subject  to  (he  decision  and  regu- 
lation of  the  Commissioner  of  the  Oenml 
Land  Office." 

It  is  said  that  the  administration  of  Ibia  act 
by  the  Interior  Department  for  many  year* 
succeeding  Its  passage  was  upon  (be  theory 
tbat  "desert  lands"  (unless  thej  were  timber 
and  mineral  lands)  loctuded  all  public  lands  in 
tbe  states  and  territories  named,  that  required 
irri^iion,  oven  if  they  were  alternate  reserved 
sections  along  the  lines  of  Undgrant  rajiroada. 
The  object  of  tbla  sufCBestion  la  to  bring  the 
present  case  within  the  ruie,  often  announced, 
that  when  the  meaning  of  a  statute  Is  donbt- 
ful,  great  weight  should  be  given  to  the  con- 
struction placed  upon  It  by  the  department 
charged  with  iia  execution,  where  Uiat  con- 
struction has,  for  many  years,  controlled  the 
conduct  of  the  public  buainens.  Edaardt  v. 
Darbt/,  Sfi  U.  S.  13  Wheat.  20Sr6:  003];  Uniled 
State*  V.  P/iiibriek.  130  U.  B.  62.  69  [80:  668, 
6Sl]:  Roberltm  w.  Sovmino,  137  C.  &  607.613 
[82:269.  371], 

Lei  us  see  what  has  been  the  practice  in  tbe 
Interior  Department  in  casea  arising,  or  which 
have  been  treated  as  having  arisen,  under  tbe 
act  of  1877. 

As  soon  as  (hat  act  was  passed,  the  Commt*' 
sioner  of  the  I^nd  Office  issued  a  drcnlar  ad- 


applicant  for  a  patent  for  "desert  landa"  bad 
made  the  required  proof,  tbe  officer  ahould  re- 
ceive from  him  tbe  sum  of  S6  cents  per  acre 
for  the  Innd  applied  for,  and  after  the  expira- 
tion of  the  period  named  in  tbe  statute,  and 
apon  proof  tbat  woter  bad  l>eea  condnded 
upon  the  land,  be  ahould  receive  the  additional 
payment  of  $1  per  acre.  But  It  does  not 
appear  tbat  the  Commissioner  intended  to 
make  any  ruling  upon  tbe  specific  questioa 
whether  the  act  of  1877  embraced  alternate 
reserved  socltona  along  tbe  line  of  land-grant 
railroads.  No  reference  is  made  by  him  totbe 
proviso  of  U.  B.  liev.  Stat  §  2867.  Neverthe- 
less, for  many  yesrsaftertbepBisageof  tbeact 
of  1877  it  was  held  "in  tbe  Department  [143 
that  "lands  entered  under  that  act  should  be 
paid  for  at  the  rate  of  |1. 26  per  acre  without  re- 
gard to  railroad  limita."  14n.  S.lAndDec.  76. 

But  the  precise  question  l>efore  the  court 
was  considered  by  tbe  Laud  Ottioe  at  a  later 
date,  aod  a  new  policy  was  inaugurated.  In 
a  circular  from  tbat  office,  of  date  June  37, 
1B87,  it  was distloclly  stated  that  '■(be  price  at 
which  lands  may  be  entered  under  tbe  desert 
land  act  is  tbe  same  as  under  tbe  pre-emptioo 
law,  tu.,  single  minimum  lands  at  tl.SS  per 
acre,  and  double  minimum  lands  at  (3.60  per 
acre," — (be  Commissioner  referring,  in  hia 
circular.  lo  U.  S.  Kev.  Stat.  §  2867,  as  his  au- 
thority for  that  regulation.  That  circular  re- 
ceived tbe  approval  of  Secretary  Lamar.  S 
V.  S.  Land  Dec.  708,  712. 

In  Tilton't  0am,  decided  March  S6,  1SS9, 
the  point  was  made  tbat  the  deurt  land  act  of 
1877.  beiog  aubsequent  In  point  of  time  to 
g  2857,  must  control  as  to  oK  lands  that  re- 
quired irrigation.  Secretary  Noble,  after  ob- 
serving tbat  theae  atatutea  were  parte  of  one 
general  system  of  laws  regulating  tbe  diopoeal 
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of  tiw  public  domain,  mod  therefore  (o  be  n- 
gerded  u  eiplauklory  of  eecb  other  and  to  be 
construed  as  It  tbcT  were  ooe  law,  Mid:  "Un- 
der Bucb  conetructioD,  U.  &  Rev.  BIftl.  g  3807, 
tuid  tbe  desert  land  act  do  not  conflict,  but 
eacb  bu  a  leparate  and  appropriate  field  of 
operation;  the  former  regulating  the  price  of 
deaert  lands  reserved  to  the  United  Blales  along 
rallnav  lines;  and  the  latter,  tbe  price  of  other 
desert  laodi  not  so  located.  There  is  nothing 
In  the  nature  of  the  case  wblcb  renders  It 
proper  that  deaert  lands  be  made  an  excepllon 
lo  the  general  rule  an;  more  than  lands  entered 
under  the  pre-empliOD  laws.  IadcIb  reserved 
to  Ibe  United  Stales  along  tbe  line  of  railroads 
are  made  double  minimum  in  price  because  of 
tbeir  enhanced  value  In  consequence  of  the 
proximity  of  such  roads.  Desert  lands  sub- 
ject to  rectamallon  are  as  much  liable  to  be  In- 
crea!>ed  Id  value  bj  prozlmity  to  railroads  as 
any  olber  class  of  lands,  and  bencctbe  reason  of 
tbe  law  applies  to  Ibem  as  well  astootherpub 
lie  lands  made  doable  minimum  in  price.  To 
hold  desert  lands  an  ezceptinn  to  Ibe  general 
143]  rule  regulatine  "the  price  of  land — 
aerved  along  the  lines  of  railroads,  would  1 
make  the  laws  on  tbis  subject  Inbarmonious 
and  loconsisienL"  8  U.  8.  Land  Dec.  868,  869. 
The  same  rullne  was  made  b;  tbe  Interior  De- 
partment July  C  1889.  to  Knaggif  Cam,  the  Bec- 
retaty  saying  tliat  "the  Department  construes 
tbe  desert  land  aei  as  Oilng  the  ^ce  of  deaert 
land  wUhln  railroad  llnila  nt  13.60  ao  acre." 
B  D.  S.  Land  Dec.  49,  60.  A  like  decision  was 
made  In  H'^Mfer'*  Ouf,  August  16,  1889,  and 
In  Rett^t  Cam,  Uaj  9,  1890.  B  U.  8.  Land 
Dec.  871;  10  U.  B.  Land  Dec  541. 

This  brings  us  to  the  act  of  Congress  of 
Harcb  8,1^1.  entitled  "An  Act  to  Repeal 
Timber  Culture  Laws,  end  for  Other  Fur- 
poses."     26  Btat  at  L,  1O0S,  chap.  561. 

Tbe  2d  seclioo  of  that  act  providei  that  tbe 
atx)ve  act  of  1B77,  providing  for  the  rale  of 
desert  lands  In  certain  slalesand  territories,  "Is 
hereby  amended  by  adding  thereto  the  follow- 
ing sections."  Then  followed  Bre  MCtioos. 
numbered  1  to  S  Incloilve,  which  were  added 
to  the  sUtute  of  1877.  Sections  6  and  7  of  the 
sections  so  added  to  tbe  act  of  1877  are  In  these 
words: 

"Sea  <L  That  this  act  sball  Dot  affect  any 
valid  rights  heretofore  accrued  under  aald  act 
of  March  8,  1877.  but  all  bona  Ode  claims  bere- 
lofore  lawfully  loliiated  mar  be  perfected, 
upon  due  compliance  with  tbe  provisions  of 
aii&  act,  in  the  same  manner,  upon  the  same 
terms  and  conditloos  and  subject  to  tbe  same 
llmltatlODS,  forfeitures,  and  contests  as  If  this 
•ctbadnotbeeo  passed;  or  said  claims,  at  the 
option  of  tbe  claimant,  may  be  perfected  and 
patented,  ucder  tbe  proviMons  of  said  act,  as 
amended  by  this  act,  so  far  as  applicable;  and 
all  acts  and  paria  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

"Sec.  7.  That  at  any  time  after  filing  the  dec- 
Uralion  and  within  the  period  of  four  yean 
thereafter,  upon  making  satlsfactor;  proof  to 
the  register  and  receiver  of  ihereclamatlon  and 
enltivation  of  sold  land  (o  the  extent  and  cost 
and  Id  tbe  manner  aforesaid,  and  aubetantlally 
la  accordance  with  tbe  plana  herein  provided 
for,  and  that  he  or  she  Is  adtiMn  of  Ibe  United 
State*,  and  upon  payment  to  the  receiver  of  the 


o  the  appll- 
raseociatioQ 
orotberwtao 
prior  to  tbe  Issue  of  patent,  more  than  820  aoraa 
of  such  arid  or  desert  lands;  but  tbIs  aectioQ 
(ball  not  apply  lo  entries  (ude  or  Initiated 
prior  to  the  approval  of  this  act." 

In  Oardinw^i  Gate  (1804),  19  U.  8.  Land  Dea 
BS. — which  was  the  case  of  an  entry  made  to 
1689,  tbe  flnai  proof,  lywever,  not  being  fur- 
nished until  after  the  passage  of  the  act  of  1891, 
— tbe  present  secretary  referred  to  tbe  above  7th 
section  of  the  act  of  1881,  and  to  the  dedaion 
of  Secretary  Noble  In  14  U.  8.  Land  Dec.  74, 
and  said: 

"This  section  operates  upon  entries  then  ex- 
isting, as  well  as  upon  subsequent  entries  of 
desert  land.  It  conialni  the  following  lan- 
guage: '  But  no  person  or  assnclatloo  of  per* 
sons  shall  hold  Dy  asdgnmeat  or  otherwlst, 
prior  to  the  Issueof  patent,  more  than  890  acies 
of  such  arid  or  desert  lands;  but  this  sectloa 
sball  not  apply  to  entries  made  or  Inlllated  prior 
to  tbe  approval  of  this  act.'  The  words  'but 
this  Mtelion'  do  not.  in  my  opinion,  relate  to  tbe 
provisions  of  the  entire  section,  but  do  relate 
simply  to  tbe  quantity  of  lands  which  one 
person  could  thereafter  enter,  and  tbe  word 
'  section,'  In  the  above  act  quoted,  should  bo 
construed  to  mean  '  provision.'  It  would  then 
read:  'But  tbis  prwition  eball  not  apply  lo 
entries  made  prior  to  the  passage  of  this  acL' 
This  Is  manifest.  In  my  JudKineot,  from  th« 
fact  that  the  act  of  1S91  is  similar  to  the  act  o< 
1877— of  which  the  act  of  1801  was  amenda- 
tory— In  reference  to  the  price  to  be  paid  toe 
desert  lands,  and  It  amends  the  act  of  1877  M 
to  the  quantity  of  land  that  could  be  entered 


bv  any  one  peiaoo  or  association  of  peraom. 
Evidently  the  words  above  quoted,  taken  from 
Ibe  act  of  1891,  were  lnlend«d  by  Congress  to 


limit  the  operaUon  of  the  act  to  entrlM  tJttrt- 
HfUr  to  be  made,  a*  to  the  quantity  of  land, 
and  saved  all  enlriea  thtrekfcn  made,  as  to  the 
ouantlly  of  land;  but  it  was  not  Intended  to 
limit  the  bieneflta  aa  lo  price  to  such  entries  m 
might  be  made  subsequently  U>  the  date  of  tha 
passage  of  the  act  Tbe*declaratlon  in  [14JI 
this  ease  was  made  March  II,  1889,  and  befora 


construed  by  Secretary  Noble,  flzed  the  prioa 
at  li.as  per  acre,  regudleae  of  location.  Oo» 
stnilog  the  act  aa  I  do,  as  to  the  price  the  eo- 
tiyraan  should  be  required  to  pay  for  deiett 
land.  I  am  of  opinion  that  tnls  eDtrymaB 
should  be  allowed  to  purchase  at  |1.K  per 


tbe  Interior  Department  of  Ibe  act  of  1877,  f 
appeara  that,  for  ten  years  after  the  paaaage  ot 
that  act,  "  desert  lands,"  even  if  they  were  al- 
temate  raerved  sections  along  tbe  lines  at 
land-grant  rallroeds.  could  be  obtained  fn» 
the  government  at  the  price  ol  11.85  per  acre; 
that  after  June  87,  1887,  and  untfl  the  pasaafi 
uf  the  actof  March  S,  1891,  chap.  501,  the  act 
of  1877  was  administered  upon  the  thecFiy  tbtf 
it  did  not  modlh^  or  conflict  with  U.  8.  Bar. 
Stat.  S  S8S7,  and  therefore  did  not  include  al- 
1MD.& 
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ICTDftta  wctfotii  rcMrred  to  the  Uofled  States 
along  the  line  of  land-graot  rsllronds,  the  price 
for  which  waa  fixed  at  (2.50  per  acre;  that  the 
sctoriBSl  WBB  imerpreted  to  mean  alt  dneil 
lands,  those  wltbla  as  welt  u  those  without 
the  Kranted  llmlU  of  ■  railroad,  and  to  author- 
tEellieir  mIc  at  fl.ES  per  acre;  aod  that  caaes 
initialtd  under  the  act  of  IBTT  should,  In  re- 
■pect  to  price  per  acre  of  lands,  be  completed 
according  to  the  terms  prescrlbMl  b;  the  act  of 
1891. 

If,  prior  to  the  paaaage  of  the  act  of  1691 ,  the 
Interior  Department  had  uniformly  interpret- 
ed the  act  of  18TT  as  reductog  the  price  of  al- 
ternate reserved  sections  of  land  along  the 
line*  of  laod-grant  railroads,  being  deaerl  lands, 
from  $3.50  to  |1.SS  ^r  acre,  we  should  ac 
cept  that  inlerpreiatioQ  ai  the  true  ooe,  If. 
wpOD  ezaoiiiiing  the  slamte,  we  found  lia 
meaning  to  be  at  all  doubtful  or  obscure.  But 
as  the  practice  of  the  Department  hai  not  been 
DQlform.  we  deem  It  our  duly  to  determine  the 
true  taterprelatloa  of  the  act  of  1877,  without 
rererence  to  th«  practice  In  the  Department. 

Did  the  act  of  18T7  supersede  or  modify  the 
146]  proTiso  of  'C.  8.  Rer.  fltau  §  2357, 
which  expressly  declared  that  the  price  to  be 
paid  for  ^teraate  reserved  lands  along  the  line 
of  railroads,  nitbiu  the  limits  defined  by  any 
act  of  CoDgre&s,  should  be  |S  GO  per  acret 

Tbe  principal,  if  not  the  only,  object  of  the 
requirement  that  the  alternate  leaeived  sections 
along  the  lines  of  land-grant  railroads  should 
not  be  sold  for  less  (ban  double  tbe  minimum 
price  fixed  for  other  public  lands,  was  to  com- 
pensate the  Unlled  Stales  for  the  loss  of  tbe 


Rev.  SlaL  g  2357,  both  relate  to  public  Inods; 
the  former,  to  desert  lands,  that  is,  such  lands 
— not  timber  and  mineral  lands— as  required 
irrigation  In  order  to  produce  agricultural 
crops,  and  the  price  for  which  WBs9t.2Cper 
acre:  the  latter,  to  such  lands,  alone  the  line 
of  railroads,  as  were  reserved  to  the  United 
States  Id  any  grant  made  by  Congress,  and 
the  price  for  which  was  (S.GO  per  acre.  As 
the  statute  last  enacted  contains  no  words  of 
repeal,  and  as  repeals  of  statutes  by  Impli- 
cation merely  are  never  favored,  our  duty  is  to 
give  effect  to  both  the  old  and  new  statute,  If 
that  can  be  done  coniislenti;  with  the  words 
employed'by  Congress  In  each.  We  perceive 
DO  difficulty  In  holding  that  the  desert  lands 
referred  to  in  the  act  of  1S77  are  those  in  the 
Stales  and  territories  specified,  which  required 
irrigation  before  tbe;  could  be  used  for  agri- 
cultural parposes,  hut  which  were  not  alter- 
nate MCtioDS  reserved  by  Congress  In  a  rail- 
road land  KTaoL  It  Is  as  If  the  act  of  1877.  in 
terma,  excepted  from  lis  operation  such  Janda 
as  are  described  in  the  proviso  of  tJ.  S.  Rev. 
Slat.  ^  2S57.  Thus  construed,  both  statutes 
can  be  given  the  fullest  effect  which  tbe  worda 
of  each  necessarily  require  Id  the  absence  of 
■ome  declaration  that  Congreas  intended  to 
modify  the  longeiiabllsbed  policy  Indicated 
by  tbe  proviso  of  U.  S.  Rev.  Stat,  g  28S7,  we 
ought  not  to  suppose  that  there  was  any  purpose 
In  except  from  that  proviso  any  public  lands 
of  ibekiDd  therein  described,  even  if,  without 
Irrigation,  they  were  unprofitable  foragricultu- 
ra)  purposes.    To  bold  that  alternate  sections 

leo  D.S. 


I  along  the  Hoes  of  a  rsnmad  "aided  by  ari47 
grant  of  poblic  lands,  being  also  desertlands, 
could  be  obtained,  under  the  act  of  1877,  at 
|1.2Saii  acre,  would  be  to  modlh-  the  pre^ua 
law  byimplicaiioQ  merely.  In  {"ml  v.  Wtnit, 
1G7  U.  B.  46.  58  [89:  614,  619],  we  aaid:  "  It  la 
well  settled  that  repeals  byimplicstlon  are  not 
to  be  favored.  And  where  two  statutes  cover. 
In  whole  or  in  part,  tbe  aame  matter,  and  are 
not  absolutely  irreconcilahle,  tbe  duty  of  the 
court— no  purpoae  to  repeal  beitig  clearly  ex- 
pressed or  indicated— is,  if  possible,  to  give 
effect  to  both.  In  other  wotda,  it  muat  not  be 
supposed  that  the  legislature  Intended  by  a 
later  statute  to  repeal  a  prior  one  on  the  aame 
subject,  unless  the  last  statute  is  so  broad  In 
its  terms  aud  so  cleat  and  explicit  in  its  words 
as  to  show  that  it  was  intended  to  cover  tlie 
whole  subject,  and  therefore  to  dUplsce  the 
prior  statute." 

Giving  effect  to  these  mies  of  interpret* 
tion,  we  hold  that  Secretaries  Lamar  and  No- 
ble property  decided  that  the  act  of  1877  did 
not  supersede  the  proviso  of  0.  B.  Rev,  Stat 
g  2357,  and  therefore  did  not  embrace  alter 
nste  sections  reserved  to  the  United  SUIes  tq- 
a  railroad  land  grant. 

It  results  that  prior  to  the  passage  of  tbe  act 
of  1891.  lands  such  as  those  here  in  suit,  al- 
though within  the  general  description  of  desert 
lands,  could  not  properly  be  disposed  of  at 
less  than  t2  BO  per  acre.  Waa  a  different  rule 
prescribed  by  that  act  in  relation  to  entries 
made  previously  to  its  passage! 

If  it  he  true,  as  sepms  to  have  been  held  br 
the  Interior  Department,  that  the  act  of  1877, 
as  amended  b;  that  of  1891,  embraces  alter- 
nate reserved  sections  along  the  lines  of  land- 
grant  railroads  that  require  irrigation  in  order 
to  fit  them  for  agricultural  purposes, — upon 
which  quesltoQ  we  express  no  opinion. — it  Is 
necessary  to  determine  whether  a  case  begun, 
as  this  one  was,  prior  to  the  passage  ot  tbe  act 
of  1891,  is  controlled  by  the  law  as  It  was 
when   tbe  original    entry  was    made.      This 

Sieslion  la  important  in  view  of  tbe  fact  that 
e  appellee's  entry  was  made  under  the  act 
of  1877  before  it  was  amended,  and  his  final 
proof  was  made  attei  the  act  of  1891  look 
effect 

•The  present  Secretary  of  tbe  Interior,[148 
as  we  have  seen,  held  that  entries  initiated  un- 
der the  act  of  1877  and  prior  to  the  act  of  1891 
could  be  completed  upon  the  termsflied  by  the 
taller  act  as  to  price  of  deseri  lands.  It  that 
construction  be  correct,  and  if  tbe  plaintiff  ii 
not  precluded  from  rerovering  money  volOD- 
larllv  paid  by  him,  with  full  knowledge  of  all 


Otherwise,  itm 

We  are  of  opinion  that  tbe  act  of  IS91 
did  not  authorize  the  lands  in  dispute  to  be 
sold  at  $1.25  per  acre,  where,  as  In  this  case, 
the  proceedings  to  obtain  tbem  were  began 
before  lis  passage. 

Although  tbe  act  of  1891  waa,  in  some  par- 
ticulars, clumsily  drawn.  It  is  manifest  that 
the  words  "  this  act,"  in  the  section  added  by 
It  to  the  act  of  1877  and  num1>ered  6,  refer  to 
the  act  of  1891,  and  that  tbe  words  "aaid  act" 
refer  to  the  act  of  1877.  It  is  equally  clear 
that  tbe  purpose  of  that  section,  thus  added 
to  the  former  set,  waa  to  preserve  the  right  to 
S7t 
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141,  Itt                         B0FBKM1  CouKT  or  TKB  Ukftwd  Statsl  Oct.  Tkkm, 

perfect  ftll    bona  flde  elatm*  "lawfull;  In-  iiKbttopt«fera«redltor  branai  Mleof  prep. 

Itlated"  uadeT  tbeictof  1877,  and  "upon  the  enrmadelnRoodfolthforafalr  prloe,  toexUn. 

Mine  lerma  and  cODditloDg  " aa  were  preBcribed  Bnkb  tliedel)t,ainl  oDntalniDg do reurratloD  of 

in  thai  act.     It  iatrue  that  the  claimanl.  at  Ua  beneOt to Uie  vendor,  although  tlie  Tmdor  waa 

option,  could  perfect  bU  claim,  thua  InlUaled,  ,!?"^v.Ii!i"?'";''J*'*L'^'*l"°^SL?°* 

nd  h^ve  the  landa  patented  under  the  act  of  ^i^^^JI^Ci^ll^-IS^'^.S!:::^  ^l!^^ 

ISTT.a.  amended  j^'jbatofl891.«,farMthe  ?.V™^?:Sr.4S?ti^' ?,r^f^pS! 

latlet  act  waa  applicable  to  the  cue.     Buttbla  meotof  thetrdebla. 

did  Dot  meao  thai  land  entered  under  the  act  ,    _,,  a..,^ .  .1.    _  »        _  ^ 

nf  IHTT   whon  thn  nrif*  *■■  t9  Ml  ivr  men-  *    ^"^  deoWona  of  the  atata  (upretoe  ooatt  eoa. 

zLrS iL^f,^  'Vv     .^      '^        T^..  ^  itrulngaB(ateUwaatoprBfett>Qoe.oforedltort, 

could  be  patented,  after  the  paawge  of  the  act  ^ui  be  foUowed  bj  thl> oouk in  oaaea  uiainita 

of  1891,  upoD  paying  only  $1.36  per  acre.  thatnat«. 

^'."^'*"?i!i.'^..."'f!"»'f«^V'fS^*^  ^  WbewawleofproportThradeWOTtoaorBdlt- 
■ectlon  8,  added  by  the  act  of  1891  to  the  act  or  wa«  TaUd  by  the  la*  of  tbe  alate.  ibe  maklnjr 
of  1877,— to  which  section  the  atlentlou  of  the  of  a  gsaeral  amlgom^t  by  tbe  former  on  tha 
present  Secretary  aeeroa  not  to  have  been  nme  da;  win  not  render  it  Ulegat. 
drawn,— that  doubt  mnat  be  removed  by  tbe  1  AiaRsIiutoredltonof  aDlnsolventdeMor.ODs 
etpUclt  language  of  added  section  7.  Thelat  olumlnR  as  a  purcbater  rrom  ttae  latter  muu 
ter  aecllon  flies  tbe  price  of  desert  lands  at  proTa  that  hepaida  vHluableandadeqoaieoon- 
tl.as  per  acre,  and  declares  that  "  this  Mrlion  ■idemiJon.butlsnotbouna  tonegatlrBUieni»pr- 
aball  not  apply  to  eotrfes  made  or  initialed  vitiuaofaneneflttoUiedebtor. 
prior  to  tbe  approval  of  this  act" — (hat  la,  to  B.  loilruetlou  to  the  Jury  that  It  the  debtor 
eo'rles  made  prior  10  the  approval  of  the  act  of  made  a  valid  saleof  hlsatookof  Boodstoacredlt- 
1891.  TbeSecretary  conslrued  the  word  'sec-  or,  tbe  latter  bad  a  leRsI  right  to  eiiiplo;tbe 
tloD"tomeaQ  '■proviaioo,"aodasreferrlDg,not  former  as  a  olerk  to  asalat  lo  wlDdlDR  up  the 
to  the  entire  sectioD,  but  only  to  tbe  clause  or  businCTik  and  also  the  riaht  to  kIts  or  >ell 
14  9]  provision  relaling«to  the  quantily  of  dc«-  "•"  "^  10  the  debtor  s  wICo,  are  not  erroneoua 
ert  laiSs  that  «>y  perin  or  as^iatlon^f  per-  ^^^Z^T^^l,^  tZ'XZ.'T.li 
aons  inight  appropriate.  We  cannot  assent  to  ^|^,.  ^^^  tbe  questlo-  of  re«rvatlou  of  a 
tb it  view.  1  he  word!  section  and  provl-  secret  bcoefll  to  tbe  debtor  In  the  mle  w«a  par. 
•Ion"  frequently  occur  in  the  act  of  1891.  and  ttcularly  called  to  the  attention  of  the  Jury, 
there  is  no  reason  to  iuppose  that  Congress  ^  An  Indorser  of  a  note  has  ■  right  to  protect  hto 
when  using  tbe  words,  "but  this  section  aball  ludorseiueDi  by  a  Mie  of  goods  bj  the  insolvent 
not  apply  to  entriei  made  or  Initiated  prior  to  maker  10  himaell. 

the  approval  of  this  act,"  intended  that  only  7,   a  corporation  of  one  state  does  not  carrr  on 

one  provision  or  clause  of  that  section  should  business  io  annttaer  stats  by  dtacountlng  a  aota 

apply  lo  such  enlrlea.  sent  to  It  fromtbe  other  state. 

We  are  of  opinion  that  cases  Initiated  un-  &    Where  a  oredlior  writes  a  letter  to  another 

der  the  original  act  of  1877,  but  not  compleled  creditor  to  ^veaneztenslon  to  a  debtor,  andex- 

by  final  proof  until  after  tbe  passage  of  the  prfflMsawUllQanoss  toBraattbeaitenslonlf  the 

act  of  1891,  were  left  by  the  latter  act— atleut  other  creditor  wia  and  the  other  creditor  doe* 

aa  lothe  twice  lo  be  paid  for  the  lands  entered  ""'  »»<»P'  »*'  proposition  but  grants  an  ei- 

— to  be  governed  by  the  law  in  force  at  the  lensioniooooflioiwIththBletter.theobUtalnBor 

tfme  theimrj  was  tiade.    80  far  as  the  price  rti^°~J'l'-lnM™«f"t>i°rt-h,5r°'n~i,S 

_,  -t 1.1,.  ,     J.  _  . J   iL    .1,  _*  debt  bv  a  sale  to  bim  of  the  debtor^  propertr  is 

SL?!?"*^'**  ^■"'■'"I.'*  CO°«™f<'.*''««lof  not  a  fraud  upot.  the  othm- creditor. 

1891  did  not  change,  but  express  y  declined  to  .    wi..».  th.  o.,ti_  ..k.^.^  1.  ^^  in  tt.^  ..«»_<  .^ 

.1. ,1,.  , ?1 1 5;,, i    ,1,  . B.    Wbere  the  entire  charge  Is  not  In  the  recorO.  n> 

''"?^-,.,   *  '*™*  ""^  eondiUons   that   were  ^^j^ble  error  wiu  not  be  loferrad  from  the 

applicable  to  entries  made  before  its  passage.  —,1  given,  where  the  test  of  it,  U  given,  might 

Buch  terms  and  condliions  were  eipreasly  pre-  eiplaln  the  alleged  error. 

served  It)  respect  ot  all  entries  initiated  before 

thepassage  ot  that  act.  [No.  48.1 

T%e  Jttdgintnt  of  tht  etnirt  of  claimi  U  re- 

ttrted.  via  direeUotu  to  dumitt  the  daimanft  SubmHtti  AptU  11,  1S96.     Dectdett  Ltetmitr 

piiiticn.    Rtoened.  S.lSdS. 

BAMBERQEn,    BLOOM.    A   COMPAMT,    ^  ^,„.«„  ,,„™, .,„ „„ 

Plff».  in  Err.,  Alabama,  to  review  a  judgmentin  favorofW. 

...    w    ..^..nn. ....,?...       .  »   -..   -..  H,   Schoolflcld  rt  al.,  in  an  iniervening  suit 

W.  H.  8CH00LPIELD  and  G.  H.  Mim^r,  ^^ich  grew  out  ot  an  atlachmenl  proceeding 

Surviving  PsrtnetB  of  BoHOOUimji,  Ban-  jnstiluled  by  Bamberger.  Bloom,  &  Company 

ADER,  &  CoMPANT.  against  oneHenry  Warten,  in  wbich  there  waa 

(Bee  S.  C.  Keporterl  ed.  IIB-MJ  a  judgment  for  the  claimants,  W.  H,  Bchool- 

fleld  tt  al.    Afflrmed, 

Tbe  fads  are  suted  in  the  opinion. 

.     .   t     '     '.  't.   -        J            ,■  Jfr.  Milton  Hiiiii«B,  for  plaiotlSa  in  error: 

*^«^^^,!l^^^^^J^^       "^  To   eaiablish   fraud.  It  is  not  necessary  to 

Jhiiwf  upon  errftWr-enw  fit  «4«rfA  prove  tt  by  direct  and  podiive  evidence.    Clr- 

L   Under  tbe  taw  ot  Atahuna  a  debtor  haa  the  cumstanllal  evidence  is  not  only  sufficient,  hot 

Vat*.— AM  to  aMgnvitTtt*  for  ientjU  of  ertMort,  1  pr<ferencea  tn  (ueigninmu;  sold  a^rlffwaanla,— ••• 
wKIt  prefersnest,  when  ralld.  when  not.— see  note  to  notetoHer  v.  Teone;.  ET:8n. 
MarbUTT  v.  Drookp,S.llES.  Aitaasfignment  DDld/ortDantofohaiiffBofpons*- 
jrbensWci/rrediton.roHditif:  aton,— aeenotetoBrookav.MarbuTT.fctfa. 
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Bawubgkb,  Blooh,  A  Co.  t.  ScnoouiBLa 


>Dlf  pioot  that  CI 


In  most 
adduced. 

Hea  V.  Minouri,  P4  U.  S.  17  Will.  543  (21: 
TOttli  Kochater  y.  AT.noaT,  92  A!&.  ¥CM. 

In  tbe  race  of  riiJigeiice  Ibe  creditor  who 
■Mka  to  become  iiteferrcd  mual  do  do  more 
UitD  by  fair  meiboda  obtain  paymeal  of  liii 
own  claim. 

Beaman  t.  NoUn,  6S  Ala.  466;  Bank  of.Vont- 
gamery  v.  Ohio  Buqgy  Co.  Ift)  Ala,  629:  Ftn- 
Mcr  T.  Dickeji,  1  FUpp.  84i  aun«ti  t.  Dan*. 
10  N.  H.  418;  CampbeU  t.  Hopkin*,  87  Ala. 
— ;  1  Wade,  AlUchm.  H  221. 


e  by  hiB  oeblor.  Vat  bislory  of  wbicb   is 

twcmarily  koowD  to  tbe  debtor  only,  tbe  bur- 
den of  proof  Ilea  on  him  to  esplaiuit,  hia  ealale 
bdDg  involved. 

CSment*  t.  Niehelton,  73  U.  S.  S  Wall.  2SB 
08:  786)1  Suiiard  v.  AUen.SS  Ala.  206. 

Jud|^  are  no  longer  required  to  Bubmit  a 
cue  (o  (be  jury  merely  because  boroe  evidence 
biu  been  introduced  by  tbe  parly  bavio^  Ibe 
bardeQ  of  proof,  unleas  the  evidence  be  of  such 
a  character  as  would  warrant  tbe  Jury  lo  pro- 
ceed in  finding  a  verdict  io  favor  of  the  parly 
Inlrodticing  aucb  evidence. 

Marion  County  Comjt.  v.  Clark,  M  F.  9.  SB* 
<M:  Bl);  Foiter  v.  Ooodwin,  B2  Ala.  834;  Moore 
T.  Ann,  95  Ala.  208;  Uvdgtt  v.  Coleman.  76 
Ala.  109;  Seamen  v.  Xblen.  «8  Ala. 466;  Lety  v. 
WOiiami,  7S  Ala.  177;  Wait,  Fraud.  Conv. 
BBH. 

It  by  tbe  transaction  the  falling  debtor 
Reared  to  himself  a  paving  employ  meat  which 
botfoT  tbe  sale  he  would  not  have  had,  this  was 
K  benefit  reserved,  which  renders  ihe  tranaac- 
tlMl  fraudulent. 

iMJtint  V.  Aird,  78  U.  S.  6  Wall.  78  (18: 700); 
Barmon  v.  MeBar,  91  Ala.  411;  Page  v.  Fran- 
tit,  97  Ala.  882;  BUphentt.  R^/enttein.  88  Ala, 
S61. 

The  actj,  conduct,  and  declaratloDS  of  the 
mntor  at  or  about  the  time  of  the  making  of 
ue  iTansaction  assailed  la  a  part  of  tbe  rei  getta, 
and  admissible  as  evidence,  whether  made  or 
occnrring  in  tbe  presence  of  tbe  gisntee  or 

BOL 

Matterton  v.  Phinitu,  S8  Ala.  S36;  Lincoln 
T  Ctqfiin,  74  U.  S.  7  Wall.  182  (19:  106);  J&w 
T.  Mitaouri.  B4  U.  S.  17  Wall.  632  (21:  707); 
Arm  v.  Simpton,  116  U.  8. 609  (30;  742);  Dun 
T.  Jaekiori,  SO  Ala.  203;   2  Rice,   Ev.  OSO, 


fair  advanlage,  aj)  advantage  obtained  by 
unfair  metboaa,  stich  as  concealment,  deceit, 
etc  The  charge  makes  any  advantage, 
whelhei  fair  and  open. or  unfair  and  concealed, 
to  be  condemned  \>j  the  law.  For  tbe  error 
alone  of  giving  this  cbarge,  so  radicallv  wrong 
both  In  its  hypothesis  of  the  facts  and  lU  slate- 
BKnt  of  the  law,  ibis  case  should  be  reversed. 

Aver*  v.  Walton,  IIS  D.  8.  G94,  608,  609  (38: 
loss,  1098);  Bduardt  v.  Darbv,  26  U.  B.  13 
Wheat  206  (6:  SOS). 

If  the  claimants  have  knowledge  of  the  frawl, 
or  Information  in  regard  to  it,  and  with  such 
UO  U.& 


knowledge  or  inform atioa  become  Ihe  Tolun- 
lary  beneficiaries  of  the  fraud  of  tbe  debtor 
tbua  committed,  tbisliBufflcient  inlaw  to  TiU- 
ute  ihe  iransaciion. 

Bank  "f  Montgomery  T-  0/iio  But^  0».  100 
Ala.  626;  Clement*  v.  JfieMton,  78  IT.  S.  S 
Wall.  2^9  (18:  786);  Feriin*  v.  Lockaood,  lOO 
Mass.  240.  1  Am.  Hep.  103. 

Instructions  which  limit  and  restrict  the  in- 
quiry of  tbe  Jury  lo  Ibe  inveslig»tion  of  the 
existence  oC  ibe  debt,  the  value  of  the  goods, 
and  the  reservalion  of  a  benefit  by  Wurtcn,  aod 
do  Dot  embrace  the  additional  proposilion  as  to 
wbeiher  the  preference  given  lo  the  claimuntx 
by  tbe  tiansactloD  was  obialoed  bv  fair 
methods,  or  was  undue  advantage  laaen  by 
them  of  the  plaintlETi,  ate  erroneous. 

Ci'y  Nat.  Bank  t.  Jtfftiet,  73  Ala.  188; 
Campbell  v.  Bopkin*.  87  Ala.  184;  Bank  of 
Mrtropolit  V.  Nea  England  Bank,  47  U.  8.  « 
How.  213  (12;  400);  Pennoik  v.  Diahgut,  27  U. 
a  3  Pet  1  [7;  327);  Urtenleafv,  Btrl/i,  84  O. 
B.  0  PeU  203  (0;  132). 

When,  aa  in  this  case,  strong  and  undlspuled 
circumsiancesof  suspicion  and  badges  of  fraud 
ei:isl.  then,  the  presumption  of  fraud  arisiog 
legally  from  these  rircumslBDCes,  the  law  im- 
poses tbe  burden  upon  the  creditor  preferred 
of  eiplaining. 

Moore  v.  Penn.  06  Ala.  204;  BotwaldY.  Bob- 
bie, 85  AU.  78;  iWto*  v.  Searcy.  84  Ala  358; 
Smith  Y.  Coiiint.  04  Ala.  804;  Chipman  v.  Qten- 
non,  08  Ala.  283. 

Mtstrt,  Idtwrenea  Cooper  and  F.  P. 
PoMton,  for  defeadaou  In  error: 

Under  tbe  laws  of  Alabama,  Warlen  bad  Iho 
right  to  prefer  Schoolfleld,  Eanauer,  &  Com- 
pany over  other  creditors. 

Moog  r.  Farley,  76  Ala.  346. 

The  evidence  is  irregislible  that  Schoolfleld, 
Hanauer,  &  Company  did  not  participate  io  an^ 
fraud  ulenl  ioleot  on*  Ihe  part  of  Warlen, if  any 
such  inlent  be  bad.  The  goods  were  taken  in 
payment  of  an  honest  debt,  at  a  fair  and  ade- 
quate price,  and  no  Interest  was  reserved  by 
Warlen, 

These  concurrent  facta  absolutely  rebut  all 
inferences  that  might  be  drawn  from  atleudant 
baddies  of  fraud  and  impart  validity  to  the 
conveyance  as  an  allowable  preference  of  the 
particular  creditor. 

Bodge*  t.  Coteman,  76  Ala.  108 ;  Meyer  t. 
SubbacAer,  76  Ala.  120;  Lety  v.  WiUiiimi.  79 
Ala.  171;  Carters.  CW«mon,82Ala.  177;H'o«i 
v.  Moore.  84  Aia.  353;  GarUr  v.  CoUman,  84 
Ala.  256;  DoilivtY.  Polloek.  80  Ala.  851;  Bom- 
thaU  V.  JS(Jioii/e!d.  70  Ala.  107. 

A  sale  of  bis  property  by  an  insolvent  deblor 
at  a  fair  and  aclequate  pdce  in  abaolute  pay- 
ment of  an  bonesl  debt,  without  reserving  any 
benefit  whatever  to  himself,  will  be  aiislalned 
by  Steaarl  v.  Dvnham,  115  U.  S.  61  |20:  820); 
Tompki'i*  V.  Whteter,  41  U.  S.  16  Pel.  106  (10: 
908);  lirooltt  V.  Marbury,  U  D.  B.  11  Wheat. 
78  (6:  433):  and  Otarke  v.  W?iite,  87  U.  8.  12 
PeL  178(0:1046). 

An  atisolute  aate  In  payment  of  an  honest 
debt  is  not  a  part  of  a  eeoeral  asslgnmenL 

Beyer  t.  BrombtTg,  ik  Ala.  634. 

An  absolute  unconditlooal  sale  and  convey- 
ance of  bis  properly  by  a  debtor,  free  from  all 
reseivalioD,  in    payment  and  iatisfactlon  of 
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aol«oedmit  debu,  eaODot  be  declared  a  general 
MslgtimeDt. 

Y.  Magui 
Brevier.  69  Ala.  _  _ 

Tbe  sale  wai  not  as  aecurlt;  for  thepiji 
of  debla,  but  was  an  absolute  paymeni  of  a 
debt.  Tbe  sale,  therefore,  was  not  a  ^neral 
assignmeDt,  aod  la  not  wltbia  tbe  puiriew  or 
purpoie  o(  the  state. 

Uarkint  y.  Bailey,  4tt  Ala.  376;  Oraafard  w. 
KiTk»ty,  SS  Ala.  Wi,  28  Am.  Rep.  704;  Ban- 
ner  t.  Brevier,  wupra, 

A  failing  debtor  may  prefer  one  creditor  to 
tbe  ezcluBion  of  otbers,  and  it  U  iromateilal 
wbetber  Ibe  prefereece  be  given  by  payrpeni, 
cncvejaDdng,  mortgage,  by  deliverfof  goods, 
by  confession  of  judgment,  or  by  ButferTng  an 
attsclimeat. 

Clajlin  Y.  aylTester,  99  Mo.  2TS;  (htan  v. 
Murray,  15  Mo.  379;  Otlbert  t.  MeCorkle.  110 
Ind  315;  aautier  t.  Bigby,  03  Hicb.  18;  Ful- 
ler Electrieai  Co.  r.  Leaii,  101  N.  T.  674; 
BieAardton  t.  Uarqutzt,  59  Mias.  80,  42  Am. 
Rep.  868. 

Upon  the  question  of  tbe  construction  and 
effect  of  a  statute  of  a  state  regulating  aaaigo- 
menta  for  (be  henefll  of  creditors!  the  aeciaions 
of  Ibe  highest  conrl  of  tbe  slate  are  of  control 
line  authority  in  this  court. 

union  Sat.  Bank  t.  Bank  <if  Santa*  Oily, 
186  U.  B  S29  (84:  841);  Rlert  ▼.  Bain,  IBS  U. 
8.  870  (33: 878>. 

As  to  tbe  employment  of  Warten  asaclerk, 
ne  find  nothing  inconsistent  witb  fsIrdeBllng. 
There  was  no  reservation  Id  the  bill  of  aaTe 
lootiiag  to  his  employment;  It  was  not  then  con- 
lemplated. 

Smilh  V.  CVq/>,  123  U.  S.  486  (SI:  267). 

This  employment  of  Wsrlen  was  nut  only 
not  an  evidence  of  a  fraudulent  Intent,  but  was 
essential  to  the  rlgllant  preservation  and  collec- 
tion of  the  properly. 

Tompkint  v.  WbeeUr,  41  U.  8.  18  Pet,  106 
(10:908):  OlneyY.  Tanner,  lO  Fed.  Rep.  101; 
HitcAeoek  j.  8t.  John.  Hoffm.  Ch.  511;  Wilbur 
Y.  FradenbvTgh,  63  Barb.  476;  Murray  v. 
XeNealy,  86  Ala.  234. 

Tbe  acta  and  declnratiODS  of  Warten,  made 
out  of  (be  presence  of  tbe  grantee,  are  not  evi- 
dence against  tbe  latter. 

Motet  V.  Dvn/iam.  71  Ala.  178. 

It  was  permisaible  to  show  the  business  char- 
acter of  Wsnen  as  Uluslratiog  the  reason  of 
his  employment. 

anitii  V.  tV,^.  188  U.  S.  488  (81:  S67). 

Tbe  charge  of  tbe  court  was  in  beeping  with 
the  Buihorilies  cited. 

Hodgtt  V.  Coleman,  76  Ala.  103;  Meyer  v. 
SuMaefia;  76  Ala.  ]»;  Levg  v.  WiUiami.  79 
Ala.  171;  EomthaU  v.  aehonfdd,  79  Ala.  107; 
Bteirart  y.  Dunham.  IW  V.  H.  81  (28:  829i; 
Tompkitu  v.  metkr.  41  U.  8.  16  Pet.  108  (10: 
003). 


Thecontroversybelow  was  what  is  known  Id 
the  jurisprudence  of  Alabama  as  a  statutory 
claim  suit,  and  grew  out  of  an  attachment  pro- 
ceeding Instituted  by  plaintiffs  in  erroragainst 
one  Henry  Warten.  Under  the  writ  a  levy  waa 
made  on  certain  merchaudite  treated  as  belong- 
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ing  to  Warten.  The  defendauls  Id  error  In- 
tervened  and  claimed  the  things  seized,  and 
thereby  an  issue  wai  formed  as  to  whether 
tbey  were  owned  by  the  defendant  In  attach- 
ment or  were  the  property  of  the  claimants. 
The  undisputed  facta  arc  aa  follows:  Henry 
Warten  embarked  In  trade  at  Atbens,  Ala.,  Ml 
1881 ;  his  business  consisted  of  a  general  countrr 
merchaadiae  store,  of  'advandnir  to  [ISl 
farmers  money  or  provisions  where  with  to  coltl- 
vate  and  market  a  crop  of  cotton,  of  buying 
and  selling  cotton  od  his  own  account  and  *• 
agent  for  others.  Almoat  at  the  openiDg  of 
his  career  at  Athens,  Warten  began  a  course 
of  dealings  with  the  commercial  flrraof  Scbool- 
fleld,  Hanauer,  &  Company,  of  Memphis, 
T«nn.  (whom  we  designate  heresfter  as  tbe 
Memphis  8rm).  They  became  his  general 
factors,  selling  him  merchandise,  loaning  him 
money,  cashing  bis  sight  drafls  given  to 
others  In  payment  of  merchandise  bought  by 
"-' for  debts  due,  be  consigning  tbem  c" 


tinued  until  April,  1889.  when  the  Memphis 
Arm  , went  into  liquidation.  There  was  then 
formed,  under  the  laws  of  Tennessee,  a  cor- 
poration styled  tbe  Scboolfleld-Hanauer  Com- 
pany, designated  hereafter  as  the  Mempbit 
company,  with  whom  Warten  carried  od  buai> 
Desa  of  the  same  general  nature  as  that  pre- 
viously conducted  with  the  flrm. 

Tbe  cotton  crop  of  1889,  in  the  region  of 
country  where  Warten  dealt,  was  a  dlsoslroua 
failure,  and  In  consequence  of  tbis  fact,  by 
the  month  of  December  of  that  ^ear  WartcD 
bad  a  large  amount  of  outstanding  debts  due 
him  by  i)n:<ecured  accounts,  which  were  either 
permanently  lost  or  were  UDavailahle  aa  quick 
realizable  assets.  At  this  time  he  owed  » 
Urge  amount  of  money  for  merchandise  and 
for  money  borrowed  during  the  course  of  hia 
business.  This  coudiUon  of  things  produced 
disorder  in  his  affsin  and  a  state  of  actual,  if 
not  ultimate.  Insolvency,  By  the  20th  of 
December,  1889,  Warten  owed  the  Memphis 
firm  a  considerable  debt,  evidenced  by  fonr 
notes,  tbr«e  of  which  were  dated  May  22, 
IB8S,  two  for  $5,000  each  were  pastdue,  one 
for  98,794  was  to  become  due  on  January  1, 
1890,  the  other  for  $2,600  was  dated  -Tune  10, 
1890,  and  bad  also  matured. 

Tbe  last -men  (toned  note  (dated  June  10, 
1890)  bad  been  made  by  Warten  to  tbe  order 
of  the  Memphis  house,  was  by  It  indorsed, 
and  had  been  discounted  by  the  Memphis  com- 
pany, who  pnt  Ibe  proceeds  to  (be  credit  of 
Warten,helnereafterdraiFlngagnlaat  the  cred- 
it to  Ibe  full  extent  thereof.  Warten  at  tbU 
lime  alsoowed  the  firm  of  Bamberger,  Blooin, 
*dt  Company,  of  Loulaville,  hereafter  [158 
called    tbe   lioufsvllle  fltm.  a  paat-doe  r'- 


.   that  Arm  between  $6,600  and  $7,000. 

The  embarrassed  condition  of  Warien'a  af- 
fairs  was  known  to  tbe  Memphis  and  the  Loiii» 
ville  6rm.  Iiate  in  December,  after  confer- 
ring witb  his  creditors  in  Memphia,  Warten 
went  to  Louisville  for  tbe  purpose  of  asking 
an  exIenaloD  from  the  Louiarllle  firm,  and  do- 
tivered  to  tbem  tbe  following  letter: 

1S0D.8. 
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"Mempbli.  Tenn.,  Dec.  27, 1889. 
"HeiCrt.  BuubergcT,  Bloom,  Sc  Compaoy, 
"LouiBTiile,  Ky. 

"De&r  Sir*;  Oar  mutual  frieud  and  cua- 
toroer,  Ur.  Henrj  Warteo,  ihrougb,  we  be- 
lieve no  fault  of  hit  own,  but  owing  to  disaa- 
trotii  failure  of  ciopa  in  bU  own  sectloD,  flodi 
himself  forced  to  a^  for  eitetisioD,  of  his  par. 
ticalar  frienda,  and  he  recognixea  you  among 
that  number  and  from  whom  he  can  aik  that 
favor.  HaTlQK  coofldence  In  bli  bonor  and 
Integrity  and  Buaineaa  quallflcationi,  we  havs 
WTMd  to  glre  him  eileualoa,  provided  you 
^1  do  M.  He  infonni  ua  that  one  of  hU 
oeditora  bia  agreed  to  gite  bim  ezteasioii,  aad 
he  will  only  aak  It  of  three  boiiaea, — vit.,  your- 
aelTea,  ouraelvea,  and  the  party  who hiia  agreed 
to.  Toura  very  truly, 

"The  Schoolfleld-Hanfiuer  Co." 

After  arriving  at  Louisville.  Wsrten  tele- 
graphed the  Memphis  company  Ibal  Ibe  Louis- 
ville firm  refused  IbeeiteDston  unteu  bepatd 
(8,000  in  cash,  and  the  company  replied  that 
uey  could  not  give  bim  the  monev.  A  settie- 
inent  was  made  on  the  SOth  of  December 
betweeti  Warten  and  the  Lonisviile  firm,  by 
which  theouWtandingpaat-duenoIewaalaken 
up,  and  Warten  furnTsbed  an  acceptance  due 
OD  the  ISth  of  Januarv  for  (1,000,  and  four 
other  acceptances  of  (HO  each,  maturing  on  the 
lat  and  lOtb  of  February  and  1st  and  15th  of 
Kacch  followlng.and  the  balance  of  the  debt.es- 
153|ccpt  an  item  *of  about  (300,  was  setited 
by  acoeptancea  maturing  the  following  Novem- 
ber aod  December.  At  the  timeof  making  this 
Battlement  or  thereafter  (up  to  the  IStn  of 
January)  the  Loulavllle  Arm  made  no 
tba  letter  from  the  MempbU  firm. 
January  1  the  embarrassment  of  Warten  be- 
came rapidly  more  flagrant.  In  consequence  of 
tbe  reaulU  of  the  crop  disaster  becoming  ah- 
aolutely  assured.  On  the  13(h  of  January, 
1800,  at  about  6  o'clock  In  Ibe  morning.  War- 
ten  add  to  the  Memphis  Brm  bis  stock  of 
goods,  aafe  aod  store  flxturea  at  Athens,  with 
also  a  small  stock  and  store  flitures  owned  by 
him  at  Elkmont,  and  cerLain  accounts,  a  lot  of 
mules,  and  an  interest  In  real  estale,  for  the 
price  of  (17,0S3.40,  this  being  the  amount  of 
Ibe  priucipal  and  interest  of  the  notes  held  by 
tbe  arm,  wblcb  have  been  already  mentioned. 
The  tale  was  accepted  in  full  acquittance  and 
discbarge  of  ihe  debL  A  member  of  tbe  Qrin. 
who  hsid  come  from  Memphis,  took  possessioD 
of  tbe  property.  On  the  same  day  Wanen 
sold  to  tbe  Memphis  company  certain  assets  Id 
(qU  payment  of  an  open  account  due  by  bim, 
and  other  transfers  of  assets  In  paymeat  of 
other  debts  to  various  crediiois  were  also 
made  at  or  about  that  time.  On  the  same  day 
as  the  aale  to  tbe  Memphis  Arm  (13tb  of  Janu- 
ary. 1690),  between  11  and  12  o'clock,  Warten 
made  a  general  aastgnment  of  all  but  his  ex- 
empt properly  In  favor  of  bis  general  credi- 
tors; the  assets  covered  by  tbii  aulgnment  be. 
ing  open  accounts  dne  him,  and  the  remaining; 
avails  of  his  business,  emounlinj;  to  Che  face 
value  of  about  (30,000:  tbe  claim  of  the  credi- 
tors In  whose  favor  this  assignment  waa  made. 
Including  that  of  tbe  Louiaville  firm,  aggre- 
gating about  (IS.OOO.  Of  the  accounts  as- 
signed, about  (S0,000  were  debts  due  Warten 
lor  buiineas  of  tbe  current  crop  year. 
llO  U.&  n.  8.,  Book  40. 


A  few  days  after  this  sale  the  Lou Nville  firm 
attached  the  stock  of  goods  in  the  Athena  store 
as  being  yet  the  property  of  Warten.  The 
Memphis  Arm  claimed  the  property  selMd  and 
bonded  It,  thus  raising  Ibe  issue  to  which  wn 
have  in  the  outset  referred.  After  the  sale  by 
Warten  to  the  Memphis  Srm, he  acted  as  an  em- 
ployee in  the  store  generally  assisting  •in[104 
the  conduct  of  Ibebitainess,  cootinumglodoso 
unlll  tbe  lOlb  of  June,  18S0,  when  what  re- 
mained of  tbe  stock  and  some  other  of  lb* 
properly  which  had  been  sold  to  the  Mempbli 
firm  was  resold  to  the  wife  of  Watten.  Al- 
though there  Is  no  dispute  as  to  tbe  foregoing 
facts,  on  every  other  question  of  fact  there  is 
conflict.  The  claimants'  evidence  tended  to 
show  that  the  sale  by  Warten  to  them  was  real, 
was  made  for  a  Just  price,  aod  that  It  abso- 
lutely eitingiiliibed  their  debt,  and  that  no 
benefit  or  expected  benefit  was  eipresslv  or 
impliedly  reserved  lo  tbe  seller;  that  actual  de- 
livery was  made  of  tbe  property  sold,  and  that 
they  were  in  possession  as  owners  at  (he  lime 
of  the  attacbmecti  that  the  employment  of 
Warten  was  simply  In  a  clerical  capacitv  and 
was  rendert^  advisable  from  his  knowledge  of 
the  business  and  consequent  ability  to  assist 
the  vendors  in  converting  tbe  stock  and  assets 
into  cosh.  On  tbeother  naod.tbe  evidence  of 
the  altaching  creditor  (the  Loulaville  Arm) 
tended  to  show  by  a  mass  of  circumslsnce* 
that  (be  sale  was  Intended  to  and  did  reserve  a 
benefit  to  Warten;  that  his  presence  In  tbe 
slore  after  the  sale,  while  ostensibly  In  the  ca- 
pacity of  an  employee,  was  really  in  that  of  an 

of  one  having  an  expectancy  of 

the  facia  connected  wHb 
ie  by  tbe  Hempbts  firm, 
there  was  also  much  conflict  In  tbe  evidence, 
Warton  swearing  that  when  be  presented  tb« 
letter  from  the  LotiisTille  Ann  tbe  extension  lo 
the  next  crop  year  asked  by  him  was  refused, 
unless  be  paid  (3,000  cash,  end  that  It  was  in 
consequence  of  this  demand  that  be  tele- 
graphed the  Memphis  company  that  the  Louis- 
ville firm  refused  tbe  eitension  and  asked 
(8,000;  that  when  be  could  not  procure  tba 
amount  of  the  cash  paymeot  demanded,  then 
Uie  settlement  was  effected,  tbe  abort  term  ac- 
ceptances for  (3,000  having  been  given  bv  him 
as  an  equivalent  pf  tbe  cash  demanded;  tne  re- 
mainder of  the  debt,  except  a  small  sum,  hav- 
ing been  extended  (o  the  next  crop  aeaaon. 
On  tbe  other  hand,  tbe  testimony  of  a  member 
of  the  Ex>uiBville  house  was  that  no  demand  of 
cash  was  made  and  that  the  eitension  asked 
by  Warten  was  granted  without  objection,  and 
was  evidenced  t^  the  acceptances. 

■There  was  a  verdict  for  the  claimants  [IHS 
(the  Memphis  flrm).aod  the  seizing  creditor  [tbe 
LouIavUte  Arm)  prosecutes  this  writ  of  error, 
on  wblcb  he  assigns  thirty-six  errora.  twelve  of 
which  are  predicated  on  erroneous  nilingi  as- 
serted to  have  been  made  In  admitlini;  or  re- 
jecting testimony,  and  the  others  are  directed 
to  tbe  charge  of  the  court  to  tbe  jury.  Only 
a  fragment  of  the  general  charge  u  In  the  rec- 
ord. Each  parly,  however,  presented  a  series 
of  requests  elstiog  the  propositions  of  law 
which  tliey  respectively  deemed  applicable  to 
the  facts,  and  all  the  errors  assigned  growing 
out  of  tbe  charge  of  the  court  Involve  the  cor- 
rectness of  tbe  couit'a  action  in  having  sub- 
M  r~  I    Wl 
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rtKDtlallr  given  Ih«  Bpwial  cbargei  aaked  by 
tbe  claimants  (Ilie  Hetnpbi*  firm)  and  rejectiog 
IboM  preienleil  bj  tbe  atUctalng  cr<?dilor  (tbe 
Louiirille  Sim).  In  the  diactusioD  al  bar  the 
platnllff  In  error  bu  devoted  much  of  the 
argiimcDt  to  demonstrate  that  tbe  trial  court 
erred  In  dedluiogarequeit  by  bim  made  to  Id- 
■truct  tbe  Jury  to  render  a  verdict  Id  his  favor, 
if  Ihey  bf lleved  tbe  lestlmony.  but  Ihla  request 
was  msDifeatlj  rightly  refused.  It  involved  a 
finding  by  the  court  as  to  neight  ol  efideoce 
and  prnctically  asked  It  to  usurp  the  province 
of  the  Jury,  by  determining  the  proper  infer. 
ence  to  be  drawn  from  tbe  evidence  and  de- 
ciding on  which  Bide  lay  Iba  preponderance  of 
proor  In  HO  far  as  thia  request  asked  the 
cotirt  to  iDstrtict  that  under  any  hypothesis  of 
fact,  as  a  matter  of  law,  the  attaching  creditor 
was  enlilled  to  a  verdict,  It  can  be  more  prop- 
erly considered  in  reviewing  the  exceptions 
taken  to  tbe  instructions  given  at  Ibe  request 
ISSlot  *the  one,  and  the  coDsequenl  refusal  to 
give  tbe  converse  proposltionsaEked  by  the  oth- 
er psrtv.  It  would  lead  only  to  confusion  and 
repetition  to  follow  tbe  various  assignments  of 
error  and  review  them  aeparalely.  They 
group  themselves  under  itz  headings:  First, 
assertion  of  error  in  (he  charges  clvcn  as  to  the 
legHl  effect  ol  the  sale  lo  (he  Memphis  firm; 
•econd,  error  in  tbe  Instructions  as  to  the  gen- 
eral assirnmenl:  third,  error  as  lo  tbe  rullDg 
with  reference  to  tbe  burden  of  proof  to  " 
tabllsh  fraud;  fourth,  error  in  the  charge  ai 
the  effect  of  tbe  employment  of  Warten  after 
tbe  sale  and  (he  resale  lo  Mrs,  Warlen:  fifth, 
error  as  to  tbe  effect  of  having  included  In  the 
debt  for  which  the  sale  was  made  tbe  note 
dated  June  10  for  |2.500;  and,  sixth,  error  as 
to  the  bearing  on  the  rights  of  tbe  parties,  of 
the  letter  wrUten  by  the  Memphis  firm  to  tbe 
Iiouisvllle  firm,  end  the  seltlemcnt  had  by  the 
latter  with  Mr.  Warten  after  the  letter  was  re- 
ceived. Tbe  consideration  of  tbe  controversiea 
under  these  various  hesdin;^  will  embrace  all 
the  errors  ssslgned,  and  will  dispose  of  every 
question  In  the  case,  except  the  twelve  errors 
asserted  to  have  beeu  committed  in  the  admis- 
■lou  or  rejection  of  testimony. 

Piril.  TK#  taliditj/  tf  the  mU  to  th*  Mem- 
fhUfirm. 

The  court  charged  that,  under  the  law  of 
Alabama,  a  debtor  had  the  right  lo  prefer  a 
creditor,  and  that,  if  the  sale  was  real  and  was 
made  In  good  faidi  for  a  fair  price, — was  hon- 
estly executed  to  eilingulsb  the  debt,  and  did 
eillnguish  It,  and  contained  no  reservation  of 
Boy  Interest  or  beoeflt  in  favor  of  tbe  vendor, — 
it  was  valid  and  passed  the  property  to  tbe 
Tendee;  that  tbe  sale,  If  It  possessed  these 
enumerated  auallties,  would  be  legal,  although 
any  of  Ibe  following  facts  might  be  found  by 
the  Jury  to  bave  existed:  {a)  thst  the  vendor 
waslnsolvent  to  the  knowledge  of  (he  vendee; 
(i)  even  allhongb  there  was  a  frsuduleul  Intent 
on  tbe  part  of  tbe  vendor  to  defeat  his  other 
creditors,  because,  if  tbe  sale  possessed  tbe  at. 
tributes  necessary  to  make  it  valid,  as  the  law 
permitted  the  preference  under  the  conditions 
■laled.  tbe  mere  Intention  of  the  vendor  to  de- 
fraud bis  other  creditors  by  giving  a  prefer- 
ence to  one  would  not  render  the  sale  Invalid; 
and  (f)  although  Its  known  effect  and  necessary 
109]  'cooaequence  were  that  the  icmainlDg 
tI8 


creditors  of  tbe  vendor  would  be  unable  to 
obtain  tbe  payment  of  their  debts. 

The  correctnessof  these Instructlonsdependa 
necesssrily  upon  tbe  law  of  Alabama  u  In- 
terpreted and  construed  by  the  supreme  court 
of  that  stale,  whose  rulluas  In  this  regard  will 
be  followed  here.     Vnwn  Sat,  Bjnk  v.  Bank 


coDsooHQCe  with  this  rule  tbat  In  a  given  case 
we  enforced  the  taw  of  the  stale  of  Illinoia 
{WhiU  V.  ColiJiaumn.  128  D.  8.  829  [32:  fl77J), 
and  in  another  that  of  Ibe  state  of  Inwft 
{Etheriige  v.  Sperry,  189  U.  S.  207  [80:  173]). 
The  in8iiu:llons  given  aa  above  leclled  wero 
Id  direct  accord  with  tbe  settled  law  of  Ala- 
bama. In  PMoek  T,  Megtr,  00  Ala.  ITS,  It 
was  held  that: 

"  If  tbe  property  conveyed  bv  an  Insolvent 
debtor  In  paymeDt  of  pre  existing  debts  does 
not  msterfally  exceed  In  value  tbe  amount  of 
indebtedness  actuallv  owing  and  paid  by  tho 
conveyance,  and  no  benefit  fa  reserved  to  tbe 
grantor,  the  conveyance  is  lawful  na  against 
bis  other  creditors,  regardless  of  tbe  motives 
of  Ibe  parties  to  the  conveyance  or  of  badges 
of  fraud  In  the  transaction." 

On  page  175  the  court  dlea  approvingly 
from  Ibe  decision  In  Firit  Nal.  Hank  of  Bir- 
mingham V.  Smilli,  08  Ala.  97,  as  follows: 

"An  insolvent  debtor  may  select  whlcb  of 
bis  creditors,  one  or  more,  be  will  pay,  and 
pay  them  In  full,  and  thus  dlasbls  himself  to 
psv  the  others  anything;  and  It  makes  no 
difterence  if  the  one  or  more  preferred  credi- 
tore  know  the  effect  of  tbe  transaction  will  be 
to  deprive  the  debtor  of  all  means  with  which 
to  pay  his  other  debts.  Nor  la  the  wish,  na- 
tive, or  Intention  of  the  debtor  a  material  in- 
quiry, If  the  requisite  couditioni  exlat.  Thoae 
conditions.  In  a  case  like  the  present,  are: 
First,  the  debl  must  be  bona  fide  and  enforce- 
able, not  slmulaied.  Second,  the  payment 
must  be  absolute,  and,  if  made  in  property, 
must  not  be  materially  In  eiceas  of  the  debt. 
Third,  no  pecuniary  benefit  orcoDsideratlon  of 
value,  other  than  the  liquidation  of  the  debt, 
must  Inure  or  be  secured  to  the  debtor.  .  .  . 
■The  true  Inquiry  at  last  was  and  is,  DId[ieO 
tbe  creditor  bargain  for  and  receive  overpay- 
ment or  payment  in  eicesaof  bla  Just  demsndV* 

The  court  further  obeerTed,  on  page  176,  ■• 
follows: 

"  The  principle  of  law  settled  by  the  deci- 
sions of  this  court  is  tbat  the  payment  of  an 
antecedent  debt  by  an  insolvent  debtor,  by  s 
conveyance  of  his  property,  rests  upon  entirely 
different  grounds  tnan  when  a  cash  or  present 
consideration  la  paid.  It  matters  not  whether 
Che  gmnloT  alone,  or  grantor  and  grantee botb, 
devised  and  Intended  to  get  the  advantage  of 
other  creditors,  if.  In  fact,  the  effect  of  the 
Iransacilon  was  solely  to  pay  a  debt  honestly 
due,  and  the  property  was  received  by  tba 
creditor  In  payment  of  bis  debt  at  a  fair  >nd 
adequate  price,  and  no  Interest  or  benefit  re- 
served to  the  grantor  debtor.  'If  tbe  traii» 
actloD  is  not  asssllahleononeof  tbeaegrounda, 
fraud  bag  do  room  for  operation.'  As  was 
ssid  in  Hodggi  v.  Oolmian,  76  Ala.  lOa:  *Wbat 
injury  can  the  motive  do  to  a  nonpieferred 
creditor  T  The  act,  we  bave  seen,  Is  tftwfuL 
Can  human  tribuoala  Kt  Slide  ft  tnuwactloii. 


.  -  IM  D.  I 
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hwfa]  Id  IImK,  becmnae  tbe  scion  bad  an  evil 
mind   Id    doing  It  I     Can  tbere  be  fraud  la 
doing  ■  lawful  act,  OTen  tbouEh  it  be  prompted 
by  an  «t1I  malice  or  badges  ol  (raud  ! ' " 
Bttond.      Tii»  tgtU  ^  Ott  otnerai  atrign- 

The  error  alleeed  to  exfit  In  the  charge  of 
tlie  court  a*  to  tlie  legal  consequences  A  the 
Iteneral  aaslgnment  and  ila  effect  aa  tbe  saletc 
tbe  Hempbis  flnn,  wbich  wat  made  a  few 
boura  before  tbe  general  asatgniDeDt,  la  equallj 
tintounded.  Tbe  Instruciion  gtveii  iubatan- 
Uallf  was  ibat  IT  the  sale  to  tbe  Memphis  firm 
««i  valid,  the  making  of  the  general  assign- 
nent  on  tbe  laroe  day  did  not  render  It  illegal. 
Tbe  decisiou  of  tbe  supreme  court  of  Alabama 
In  JEUito'i  T.  Xotn,  QG  Ala.  221,  \t  decisiTe  of 
the  correctness  of  tbis  Inslnicllon.  In  that 
case  credituts  of  a  parLnersbip  sought  to  have 
several  conTeyances  which  bad  been  executed 
by  tbe  psrincrBbip  declared  parts  of  a  general 
•ssigument  aubHequen  tlj  executed.  Tbe  court 
beld.  hDwever,  that: 

"An  insolvent  debtor  having,  under  repeated 
decisions  of  this  court,  the  right  (o  sell  and  i~  ~ 
101]ve7  propenjin  absolute  'psyment  o 
ezialing  debt,  provided  the  price  is  lair  aud 
■onabie,  and  no  use  or  benefit  Is  reserved  to 
blmaeU,  such  absolute  sale  and  conveyance 
vlll  not,  at  the  Insiaece  of  other  creditors,  be 
dedared   and   Irealed  aa  part  of  a  general  aa- 


*T.A'flwr,e0  Ala.  191;  Onnn- t.  Con*tan-\X^'Z 
(t'n«,86  Ala.  493.  Tbereault  li,tbatthe)awaait 
now  stand*  permits  an  Insolvent  debtor  to 
prefer  one  or  more  of  bti  creditora  o 


Id  Ita  opinion  tbe  conrt,further  said  (p.  SZ4): 
"  Tbe  law  of  this  slate  permits  an  InKolvent 
debtor  to  make  preferences  amone  hU  credi- 
tcns  in  tbe  payment  of  bis  debts,  by  ao  abso- 
lute tale  or  transfer  of  bis  property  Id  dls- 
I   of  such  debts.     He  may  convey  tbe 


whokTor 


of  an  antecraent  debt,  and  if  tbe  price  Is  rea- 
sonably (air,  and  there  Is  no  reservation  ol  a 
benefit  or  trust  In  bla  favor,  the  sale  is  valid 
■Dd  trill  be  suitalned,  whatever  may  hav« 
been  tbe  debtor's  iDieDltooa,  and  though  tbe 
preferred  creditor  knew  of  such  intentions. 
and  Ibat  tbe  aale  would  leave  tbe  debtorunable 
to  pay  bis  other  debts.  That  such  preferences 
we  aUowable  is  settled  by  numerous  decisions 
of  this  court  CIdpman  v.  Stern,  89  Ala  207; 
Bodgf  T.  Oaleman,  76  Ala.  103;  GrawfoTd  v. 
Kirkmg,  6fi  Ala.  283.  26  Am.  Rep.  704;  8 
Brick.  Dig.  617.  The  aUtutory  prohibition 
ualnat  preferences  in  general  aEgignment* 
(Code,  S  1TG7)  does  not  operate  upon  an  abao. 
late  and  unconditional  sale  of  a  debtor's  prop- 
erty to  his  creditors  In  payment  of  the  debt* 


credllora  over  tbe  others  are  prohibited.  Implies 
the  Idea  of  a  trust,  under  the  opcrHlion  of 
wblcb  there  is  a  posslbiliiy  of  a  reversion  to  the 
debtor  of  aome  interest  in  the  procecdsi.f  asule 
of  tbe  properly  aiuiiKncd.  No  such  idea  is  in 
Tolved  In  an  unoondilional  sale  of  propcriv  in 
ahaolule  payment  and  di^irliHrge  ol  a  debt 
Bere  tbe  debt  Is  extinguisiied,  and  the  debior 
It  stripped  of  all  Inleretl  In  the  properly  sold. 

leo  u.  s. 


preferences  or  priorities  of  payment  In  a  gen- 
eral aasignmeat  by  the  debtor  tor  tbe  beneOt 
of  his  creditors.  Only  the  legislature  can 
make  the  prohibition  against  preference! 
equally  operative  In  botb  classes  of  cases.  The 
courts  must  recognize  and  enforce  the  law  at 
it  exists.  They  cannot  Ignore  distinctionl 
created  by  the  lawmaking  power." 

By  recent  leidslalion  In  Alabama  (be  provi- 
sions of  Ala.  Code,  g  1737.  upon  which  these 
rulings  were  made,  have  been  amended,  so 
that  a  conveyance  subatantlallT  of  all  a  debtor's 
property  in  payment  of  prior  debts  la  put  upon 
tbe  same  footing  with  conveyances  for  the 
security  of  debts.  Sirklciandv.  Oay  (Ala. J 10 
So.  77,  78.  Tbe  questions,  however,  here 
are  obviously  to  be  determined  by  Ihe  taw  of 
Akbuma  existing  at  the  time  tbe  tranaactiona 
occurred. 

Tbird.  Burden  of  proof  to  tttaUuh  fraad. 
Tbe  instruction  complained  of  on  this  sub- 
ject was  that  if  the  proof  showed  that  the 
Hemphla  firm  had  an  boneat  debt,  and  Ihey 
purchased  the  stock  at  a  fair  and  reasonable 
price  In  payment  of  that  indebtedness,  the  bur- 
den was  on  tbe  plaintiffs  to  show  that  a  benefit 
or  interest  in  the  sale  was  reserved  to  WarteD; 
in  other  words,  that  tbe  transfer  was  fraudu- 
lent It  Is  urged  that  this  iDBlruction  ignored 
the  rule  of  evtdeace  as  to  tbe  presumption  of 
taw  which  arises  from  proof  of  circumstances 
of  suspicion  and  badges  of  fraud,  which,  it  ii 
asserted,  were  shown  in  this  case  by  Ihe  evi- 
dence offered  in  behalf  of  tbe  Louisville  firm. 
In  Citrran  v.  Olmttead,  101  Ala.  692,  it  wat 
aald  (p.  691): 
"  When  the  transaction  la  assailed  by  an 
itecedent  creditor,  the  burden  rests  on  the 
creditor  who  has  been  preferred  to  prove  the 
existence,  amount,  and  Justness  of  his  claim; 
and  when  paid  In  property  he  must  also  prove 
that  the  property  waa  taken  at  a  price  not  ma- 
terially below  Its  fair  market  value." 

Tbe  burden  of  proof  to  show  fraud  and  no- 
tice of  fraud  waa  *on  the  party  alleging  [103 
fraud.     Eodgt*  v.  Cokman,  76  Ala.  103;  PoUiA 
T.    Searea,   84   Ala.    309.     See  also  Jmti  t. 
Simpton,  116  U.  S.  609, 616  [29;  742,  744J.    In 
PoUak  v,  tiearqi,  wupra.  tbe  court  said: 
"If  the  fact  of  Indebtedness  aod  that  Ihe 
Is  were  sold  in  payment  of  such  Indebled- 
at  their  reasonable  fair  value  are  estab- 
lished 10  the  aalisfactton  of  tbe  jury,  and  If  it 
be  contended,  in  avoidance  thereof,  that  Ihe 
trade  was  simulated,  that  there  was  a  secret 
trust  or  benefit  reserved  to  tbe  debtors,  tbe 
burden  was  then  on  the  contesting  creditor  lo 
ilablish  It." 
So  in  TloticaUL  v.  HiMie,  S5  Ala.  78, 7»,  It  waa 
held  that ; 

"As  njnilnst  creditors  of  an  Insolvent  debtor, 
eclnijiiing  as  a  purchaser  must  prove  that 
paid  a  valuable  and  adequate  couideratkm, 
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but  it  not  bound  to  neffatlve  tbe  reserrailon  of 
a  bcneSt  to  tbe  debtor. 

Fourth.  At  to  the  effict  of  the  emplogrnent 
ef  Wttiten  afier  the  talt  and  tht  resale  to  Mrt. 
Wartm. 

The  cbarget  (riven  bj  tbe  coutt  on  tbU  rab- 
Ject  nere  aa  follons: 

"II  tbe  Juif  And  from  the  evidence,  under 
tbe  Ingtrucliona  given  by  tbe  court,  tbat 
Bcboolfield,  Haneuer,  Sc  Co.  made  a  valid  pur- 
chase ot  tbe  atock  of  goods  in  controverBj  from 
Benrj  Warten,  then  Scboolflcld,  Hnnauer,  & 
Co.  bad  a  legal  rtght  to  employ  Warteu  foi 
tbelr  benefit  to  aaaUt  la  irlndlng  up  the  bust 
Desa,  and  turning  tbe  goods  into  money  as 
promptly  and  ecoDomically  as  possible," 

■'If  tbe  jury  find  from  evidence  that  prior 
to  the  13th  day  of  January,  1890,  Henry  War 
ten  bad  been  engaged  for  Kveral  year*  Id  sd 
ntabllabed  and  (;xlenalve  business  at  Athens, 
Ala.,  and  that  he  sold  bis  stock  of  goods  to 
Scboolfleld,  Hanauer,  &  Co.  In  a  valla  way,  ii 
li  but  reasonable  that  Warten  m!j;bt  be  em- 
ployed by  Scboolfleld,  Hauauer,  &  Co.  as  a 
clerk  to  assist  in  the  winding  up  of  the  bual 
ness  for  tbe  benefit  of  Scboolneld,  Hanauec,  & 
Co.  Such  circuEDBtaDce  la  not  of  Itself  fraud- 
ulent." 


court,  thai  the  aale  by  Hecry  Warten 
164]  *8chooIfleld,  Hanauer,  &  Co.  Is  valid, 
then  Scboolfleld,  Hanauer.  A  Co.  bad  the  legal 
right  to  give  tbe  stock  of  gooda  to  Mrt.  War- 
ten  or  aell  the  same  to  ber  on  auch  tenna  as 
they  desired," 

In  considering  the  correctness  of  these 
structions.  we  uecessaTlly  assume  the  bona 
fldes  of  the  sale  made  lo  tbe  Memphis  firm 
and  ita  validity,  except  In  so  far  as  lis  legality 
may  have  been  affected  by  the  employment  of 
Warten  and  ibe  autMequent  sale  to  his  wife. 
But  the  proof  od  the  subject  of  the  drcum- 
atanccB  which  gave  rise  to  the  employment  of 
Warien  and  tbe  resale  to  Mrs,  Warten  was 
condicting.  The  fact  of  the  employment  and 
resale,  no  question  being  made  as  to  tbe  realily 
of  tbe  tntnsfer,  could  at  best  have  been  only 
competent  evidence  to  be  considered  by  the 
Jury  io  determining  whether  or  not  a  secret 
benefit  was  reserved  lo  the  debtor  In  the  orlgt- 
nal  transaction,  which  was  tbe  issue  on  tbia 
branch  of  the  case.  Certainly,  if  noiblng  else 
appeared  hut  the  mere  employment  of  Warten. 
subsequent  to  the  sale,  to  assist  in  tbe  disposi- 
tion of  tbe  goods  and  the  gettiog  Id  of  the 
book  accounts,  such  fact  would  not  be  a  cir- 
cumstance in  itself  aufflclent  to  prove,  within 
tbe  meaning  of  the  Alabama  law,  tbat  the 
tratisactinn  was  fraudulent.  £ven  if,  at  the 
time  of  the  sale,  there  bad  been  an  agreement 
to  emplor,  auch  fact  would  uot,  of  itself,  have 
necessarily  implied  a  reservation  of  benefit  In 
favor  of  Uie  seller  so  as  to  have  rendered  Ibe 
tale  Invalid  under  tbe  Alabama  law,  Murray 
T.  MeNealy.  66  Ala.  S3i  Such  also  Is  the 
general  rule,  BmiOi  v.  Orc^,  128  U.  8.  486 
[81;  i67];  Burrill,  Aadenmeuta  (6tb  ed.)  p. 
471,  %  843,  and  anthorltles  there  cited.  In- 
deed,tinder  Ibe  rule  as  announced  in  Alabama, 
tbe  court  could  have  affirmatively  Instructed 
tbat  tbe  employment  of  the  vendor  In  a  cleri 
£tJ  cajMdty  could  not  affect  tlie  Talldity  of  tbe 
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sale.    Rithardtm  r.  Strinffdlov.  100  Ala.  410, 

The  Instruction  that  If  tbe  orlglDal  tale  hf 
Warteu  was  f  slid,  the  purcbasera  had  a  jeipd 
right  to  dispose  of  the  property  to  Mis.  War- 
ten,  Is  within  tbe  principle  of  ibe  decisloo  ta 
Tovng  v.  Dumat,  39  Ala.  60.  63,  where  Um 
court  said — speaking  of  a  gift  bj  a  father  to 
his  daughter, of  property 'wulcb  tbe  fa-flOft 
tber  had  received  from  his  son-in-law  in  pay- 
ment of  an  Indebtedness  due  from  the  son  in- 
law to  Ibe  father— as  follows: 

"Hr.  Horn  had  the  clear  right  to  collect  bb 
demand,  which  we  bare  aeen  was  just,  fran 
hii  son  In-law,  Mr.  Dumas;  and  after  he  tbna 
became  Ibe  owner  of  the  property,  his  light  to 
give  thai  property  to  the  sole  and  eicTusira 
use  of  bis  daughter.  Mrs.  Dumas,  cannot  be 
successfully  controverted  bv  the  creditors  of 
Mr,  Dumas,  As  to  them,  the  gift  wa^  harm- 
less. That  the  effect  may  have  been  lo  delay, 
and  possiblv  defeat,  all  other  credilort  In  tbe 
collectiou  of  their  demands,  cannot,  of  Itself, 
avoid  the  sale." 

It  Is  argued  that  whilst  tbete  charges  may 
not  have  beea  Intrinsically  erroneous  they  wen 
yet  Illegal,  because  they  singled  out  some  of 
tbe  ilTongeat  badges  of  fraud  upon  which  tba 
plaintiff  relied  and  weakened,  Impaired,  or  do- 
Btroyed  their  force  and  weight  aa  evidence; 
that  they  were  argamentallve  deductions,  Ibe 
necessary  effect  of  which  was  lo  obscure  ttM 
force  of  the  Inferences  of  fraud  which  tbe  Jury 
might  have  deduced  from  tbe  fact  of  tbe  em- 
ployment and  the  resale,  and  therefore  prac- 
tically prevented  the  jury.  In  drawing  ita  coa- 
clusloDs,  from  giving  aue  conslderaUon  to 
these  matters.  But  It  nowhere  appears  that 
the  cotirt  Instrucled  the  jury  tbat  they  might 
not.  In  reaching  a  determination  upon  UM  toa» 
fides  of  the  aale  by  Warten  to  tbe  Mempbts 
firm  and  the  question  whether  a  tccret  bencsBt 
was  reserved  in  bis  favor,  consider  lacb  facta 
aa  tbe  subseqaent  employment  of  Warten  and 
tbe  sale  thereafter  to  his  wife.  Aa  a  matter  ot 
fact,  the  portlona  of  the  general  charge  of  tba 
court  set  forth  In  the  record  make  It  clear  tbu 
the  question  of  reservation  of  a  aecret  benefit 
to  Warten  In  tbe  aale  was  particularly  called 
to  the  attention  of  tbe  jury,  as  necesaary  to  ba 
considered  by  them  In  arriving  at  a  conclusion 
as  to  tbe  validity  of  tbe  transfer.  We  are  un- 
able lo  see  tbat  the  chargea  in  question  had  a 
tendency  to  cause  the  jury  to  regard  tbe  tact 
of  the  em^doyment  of  Warten  and  the  sale  lo 
hit  wife  as  not  Important  to  be  weighed  by 
them  in  passing  npon  tbe  bonafidea  of  thesala 
to  the  Memphis  firm. 

'FiftA.  Errorattolheepietef^tingllfM 
indvded  in  the  debt  for  vihich  the  *aUw>»  toad* 
the  note  dated  Jv.ne  10,  for  tt.SOO. 

The  three  following  instructions  on  the  sub- 
ject were  asked  and  refused: 

"88.  If  any  part  of  the  debt  claimed  by 
Scboolfleld,  Hanauer,  &  Company  against 
Warten  as  the  conalderatlon  of  the  trander  ot 
the  goods  to  tbem  is  simulated  or  pretended, 
that  fact  would  vitiate  tbe  whole  transaction. 
If  the  jury  And  from  tbe  evidence  tbat  part  of 
the  consideration  is  composed  of  tbe  note  of 
Warten  for  $3,600,  which  was  due  and  payabla 
to  the  School  field -Hanauer  Company,  a  cw- 
pontlon  under  tbe  lawi  of  Teoneaaee,  and  thai 
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nid  note  wu  taken  from  the  account  of  lald 
corporatloD  and  placed  upon  the  account  of 
the  cUimaniB  for  the  purpose  of  iscreasfag:  tlie 
account  of  Scboolfleld,  Hanauer,  &  Compau;, 
tbBt  account,  to  the  extent  of  said  $3,600, 
ffonld  r>e  simulated,  and  this  would  vitiate  Ibe 
tranaaclinn,  and  if  tbe  Jury  so  find,  llieir  ver- 
dict ahould  be  for  the  plainliffa. 

"84.  If  part  of  the  conslderaMon  of  the 
transfer  from  Waricn  to  the  clsimanls  1«  a  ooie 
tor  fi.SOO,  pajnble  to  tbe  ScbooifleldHaDiiuer 
Company  and  onned  bj  them,  and  If  the  aaid 
DOt«  was  Iraniferred  to  the  account  of  f  chool- 
Held,  Hanauer.  &,  Companj,  and  If  said  trans- 
fer was  made  for  tbe  purpose  of  locreasinK  tbe 
Arm's  debt  against  Warien,  ao  ai  to  make  it 
equal  In  amount  to  the  value  of  the  goods  and 
property  traDsrerred  by  Warten  to  the  claim 
ants,  the  coDsideralion  lor  Buch  transfer  to  the 
extent  of  aaid  note  for  $2,600  would  be  aimu- 
lal^l,  and  this  would  viiiale  tbe  transfer,  and 
If  tbe  jury  so  flod  the  facta,  their  verdict  must 
Isefor  the  plaintiffs." 

"86.  If  the  ^urj  believe  from  the  evidence 
that  tbe  promissory  note  for  |3,G0O,  made  by 
Benry  Warten  on  June  10,  isau,  payable  to  the 
order  of  Schoolfleld,  Hanauer.  &  Company,  at 
the  office  of  the  Schooldeld-Hanauer  Company, 
four  montba  after  date,  and  Indorsed  '  The 
Schoolfleld -Hanauer  Company,  p'r  W.  W. 
Bcboolfleld,  treasurer,'  was  taken  and  indorsed 
by  said  corporation,  and  it  letsaid 'Warten  have 
the  amount  thereof,  leu  discount  being  $  "-, 
1671bT  crediling  hls'accouot  with  said  corpo- 
ration for  t ,  as  shown  by  said  statements 

«f  aaid  accounts  In  evidence  in  this  case,  then 
■akt  draft  became  the  property  of  said  corpo- 
latlon,  and  It  was  an  indebtedneM  due  by  aaid 
Wanen  to  it;  and  if  the  jury  further  believe 
from  the  evidence  that  aaid  fadebledness  was 
tranaterred  from  tbe  account  of  aaid  Warten 
with  aaid  corporation  to  the  account  of  said 
Warten  with  said  firm  on  or  about  tbe  11th 
day  of  January,  1800,  for  the  purpose  of  evad- 
ing Ibe  law  of  the  stale  of  Alabama,  which 
prohibttB  foreign  corpuratloni  from  doing  busi- 
tien  Id  the  state  of  Alabama  without  liDown 
place  of  business  and  authori£ed  agentthereln. 
the  jury  would  be  authorized  to  find  that  said 
Indeblednesa  was  the  property  of  and  due  to 
said  (wrporation,  end  not  snid  firm,  when  said 
alleged  transfer  of  tbe  stock  of  goods  in  dis- 
pute io  this  suit  to  said  firm  by  said  Warten 
was  made,  and  should  they  so  find,  in  that 
event  their  verdict  shouMbe  fur  tbe  plaintiffs." 

They  were  rightly  refused.  There  was  no 
proof  of  any  kind  even  tending  to  abow  tbe 
simulation  of  tbe  note.  Ilwascertainly.  under 
tbe  undisputed  proof,  due  by  Warten';  It  was 
drawn  to  the  order  of  the  Hemphia  firm,  who 
were,  as  indoreers,  necessary  parties  to  its 
negotiation.  That  Arm  had  an  obvious  right, 
with  the  coosent  oF  tbe  company  by  whom  the 
paper  had  been  discounted,  to  use  it  as  a  debt 
due  them  and  thus  protect  Ibcir  indorsement. 
Nor  was  tbe  sending  of  a  note  to  Tennessee  tor 
discount  and  Ita  discounting  in  that  alale  by 
tbe  Memphis  compsoy,  carrying  on  business 
in  Alabama  by  the  Hcmphis  company.  The 
2d  section  of  the  Ulh  article  of  Ibe  Conslltu 
tion  of  Alabama,  and  the  act  of  the  legislature 
Of  1880-87,  pp.  103,  10*.  relied  on  by  tie  plain- 
tlS  in  enor,  have  been  bald  b;  tbe  couria  of 
160  V.  8. 


Alabama  not  to  have  been  Intended  Io  (as  of 
course  they  could  not)  Interfere  with  nliillera 
of  commerce  between  the  auies,  and  tu  have 
no  application  to  transactions  such  astbalhpro 
under  consideration.  Wart  v.  Hamilloa 
Broten  £AoB  Oo.  03  Ala.  14fi;  Cook  v.  Bom* 
Brick  Oo.  9S  Ala.  409. 

Bia^h.  Error  ai  to  tAe  bearing,  «n  llietighU  of 
tAe  partiet.  of  the  Utter  written  by  the  Memfhit 
firm,  and  the  tettlement  had  hy  the  latter  with 
Warten  nfter  the  writing  tfthe  Utter. 
'Much  stress  is  placed  by  counsel  on  ibiiriAS 
prbposltton.  Tbe  contention  la  that  the  Louis- 
ville firm  having  been  Induced  Io  give  an  ex- 
tension 00  Ibe  ftiith  of  the  teller  written  them 
by  the  Memphis  firm,  the  latter  could  not  re- 
ceive  payment  by  sale,  from  the  debtor,  which 
created  a  preference,  without  operating  a 
fraud  upon  tbe  Louisville  Arm.  To  lupport 
Ibis  contention  authorilies  are  dted,  boldinc 
thai  when  creditors  bave  Jointly  agreed,  ea(£ 
upon  the  faith  of  the  other's  protuleea,  to  ex- 
tend tbe  Indebtedness  of  their  codehtor  for  ft 
flxed  and  definite  period,  a  party  to  such  aa 
agreement  wbo  secure*  an  sdvaDtage  to  him- 
self out  of  the  mutual  dcblor'a  property,  dur> 
Ing  such  extended  period,  may  be  compelled 
Io  account  for  the  properly  received  and  per- 
mit tbe  other  creditors  to  share  pro  rata  with 
htm.  But  the  fallacy  is  not  io  the  legal  propo- 
sition but  In  its  application  to  Ibe  facta  here 
considered,  and  consists  In  treating  the  Mem- 
phis Srm  as  coDsenting  to  and  being  bound  hf 
the  terms  of  the  extension  irranted  to  Warten 
by  tbe  firm  In  Louisville.  There  wu  no  evi- 
dence even  tending  to  so  prove.  The  only 
connection  of  tbe  Memphis  Arm  with  tbe  set- 
tlement, even  if  all  tbe  disputed  questions  tt 
fact  were  determined  in  favor  of  the  firm  at 
Louisville,  was  the  letter  from  the  Mempbia 
firm  presented  by  Warten  when  tbe  exiensioa 
was  made.  But  the  letter  could  not  give  rise 
to  tbe  obligations  contended  for,  since  the  ex- 
tension granted  by  the  Louisville  firm  was  in 
cooQict  with  Ibe  obvious  iuient  of  tbe  letter. 
It  stated  that  Warten,  "through,  we  believe,  no 
fault  of  hia  own.  hut  owing  to  disastrous  fail- 
ure oF  crops  In  his  own  section,  finds  btmself 
forced  to  ask  for  extension,"  and  expressed  a 
willingness  to  grant  the  extension,  provided 
tbe  Louisville  firm  would  do  likewise.  The 
extension  referred  to  must  necessarily  bave 
meant  an  extension  to  the  next  crop  year,  other- 
wise the  letter  was  meaningleas.  The  disaster 
calling  For  the  extension  was  the  crop  failure, 
and,  the  aiibslantial  results  of  tbe  crop  beiog 
realized  by  tbe  end  of  December,  it  was  sell- 
Evident  that  the  extension  proposed,  and  which 
tbe  Memphis  firm  was  willing  to  give,  in  con- 
junction with  the  Louisville  firm,  was  one 
which  would  carry  the  debtor  Io  another  crop. 
This  becomes  more  manifest  when  it  is  con- 
sidered *lbat  tbe  extension  was  only  to  be[  169 
asked  of  three  creditors,  the  Louisville  firm, Ibe 
Memphis  Arm.  and  one  other,  leaving  the  other 
debts  uneitended.  But  tbe  extension  granted 
by  tbe  Louisville  firm  did  not  accede  to  this 
propoHal,  since  it  embraced  short-time  accept- 
ances for  |3,000,  which  they  could  only  hope 
to  be  paid  out  of  tbe  avails  oF  tbe  disaslroua 
failure  of  the  crop  which  had,  by  tbe  terms  of 
the  letter,  given  rise  to  the  neceeaily  for  the 
extenaion.    Doubtleu  it  was  thla  view  of  Ibe 
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took  short-lime  paper  from  Warlen  Id  the  hope  NEVADA  BANK  of  San  FraocUco. 

ol  oblalDing  an  adrantage  over  the  Mempliis 

firm,  they  would   have   no   right  lo  cocipiaia  (8ee8.C  Beportertod,  ITU. 

becRUM  the  MemphiB  flrin  overlook  them  in 

the  race  of  diligence.     Whether,  however,  this  Jitritdietion  qf  tkii  eonrt. 

Insirnction  waa  giveo  because  the  court  look 

Ihli  view  of  the  letter  and  the  legal  effect  of  its  T"*  conatruotlon  of  ■  nwte  statute  hy  ■  atate  ootnt 

unaccepted  proposal,  ia  Immaterial     The  en-  "  *?  '^»  I»we'  o'  ■,.'™"' °   """"'^"  "^ 

tire  charge  U  not  fn  the  record.    The  court  !^^^  j^  „ot  ot^t  a  ftid^  o'Sto 

may  have  eipreued  itult  io  this  matter  Ic  the  «i,lcb  tbls  court  can  review 

Jury,  in  connection  with  observations  posalbly  ' 

advanced  JD  areument  by  counselforplalntiffa  ['*''•  "■] 

In  error  upon  ibeir  claim  that  the   MemphU  ^ygv^  and  BabmitlM  December  8,  1835.     Ik- 

flrm  in  the  letlerin  question  bad  aoiigbt  to  gain  a^ed  Deetmber  S,  IS05. 

an  advantage.     And  if  such  were  Ine  case,  it 

waa  not  error  for  the  court  to  call  the  attention  ■                                                          .  .  .  . 

of  the  Jury  to  tlie  oppoeing  view  of  the  tranaac- 

tlOD. 

These  conclusloni  dispose  of  all  the  errors 
assigned  which  relate  to  the  Inatnictlons  giVEH 

by  the  court,  and  leave  only  the  eicepUona  ,„„„,„„„  „,„ue„.«  .=.c,«,,u^.bu.™ 
taken  to  rulings  admitting  or  rejecting  tMtl-  ^t  the  aupreme  court  of  Colifomia.  afflnn- 
mony.  They  are  twelve  in  number.  We  !„»  a  Judgment  against  the  plaintiff,  plain- 
have  examined  them  all,  and  content  ouraolvea  yff  1q  error  here.  In  a  suit  lo  forecloae  an 
wUh^sayinj  that  we  find  tbem  etcher  not  well  sMeasment  on  a  lot  of  the  defendant,  in- 
(^[  fendant  in  error  here,  levied  to  pay  for  atreot 
"""  work  in  SanFrancIsoo  under  a  contract  toads 
""•or.  purauant  to  the  act  of  April  1.  1873.  Tha 
At'*'''***-  contract  was  made  January  IB,  1B73,  and  n- 
quired  the  completion  of  the  work  In  160  daya 

170]  BOARD  OF  FDDUR  INSPECTORS  Irnd'e^^oKy'daysVadmHiS"^^^^ 

for  the  Port  of  New  Orleans  st  4L.,  ^^^^  „,  11,^  ^oar^  of  supervisors,  and  expired 

■*»»"•.  0nJuly24, 1678.    Nearly twojeaisafterwarda, 

*-  on  March  20.  1 8TS,  a  further  extension  of  S4S 

BOOTH    P.   G1X)VER   and    Frederick  J.  daya,  dating  from  auch  prior  expiration  of  tba 

OoBKDAHL,  Composing  thefinn  of  Glovku  time,   was  granted  by   the  board,    aod    then 

&  Odbndahl,  ktal.  were  numerous  like  eztenslona  aFterwards,  be- 
fore tbe  work  was  done,  graoied.  in  almost 

(Bee  8.  C.  Bepoiter'a  ed.  ITD.)  every   instance,  after  the  time  previously  al- 

.^,                ,.„,,..,  lowed  had  expired.     Tbeasscsament  waa  made 

WAot  appeal  mU  be  dttmtiud.  j^^f^   ^^  1^77    shortly  after  the   work   wal 

An  appeal  from  a  deoree  for  an  fnlunotion  ^im  completed.     OoeCharily  Hay  ward.theo  owner 

enforcing  a  law  win  be  dlamlieeil,  tf  the  law  11-  of   the  defendant  s  lot,  appealed  from  said  ai- 

•elf  baa  been  repealed.  sesement  to  the  board   of  supervisors  on  tbe 

[No    88.]  ground,  among  others,  of  tbe  alleged  invalidltv 

Arg^SottmUrtt.isSS.    Dteided  Dfetmbtr  of  Ihe  aforesaid  eitensions,  granted  after  e^ 

'                            g  jggg  ration  of   the  time,  and   on  auch   appeal   tbe 

'  board  confirmed  the  assessment.    The  Judg- 

APPEAL  from  a  decree  of  tbe  Circuit  Court  men  I  here  in  question  held:  (Ist)thal  tbe  ex- 

of  tbe  United  States  for  the  £astem  Dia-  tec slons  above  mentioned  were   uaaulhorized 

trict  of  Louisiana,   enjoining    the   Board  of  and  Invalid,  and  that  Ibe  assessment  waa  void 

Flour  Inspectors  for  Ibe  Port  of  New  Orleaos  for  failure  to  perform  the  work   In  time;  and 

•(  al.  from  enforcing  agalcst  Booth  F.  Qlorer  (Sd)  that  tbe  decision  of  the  board  oa  said  ap- 

et  at.  an  act  of  the  general  assembly  of  LouisI-  peal  of  Charity  Bayward  did   not  conclude  or 

ana  of  1870.    DiMtaitted.  estop  tbe  defendant  on  this  point. 

Tbe  facta  are  stated  In  tbe  opinion.  The  plaioiiff  in  error  contends  that  the  Judf- 

Mr.  J.  R.  Beckwlth  for  appellants,  ment  as  to  the  lirst  point  a1>ove  mentioned  im- 

Tbe  court  declined  lo  hear  Jfr.  Wb.  Wirt  paired  tbe  obligation  of  bis  conimcl,  wbicb,  al 

Howe  for  appellees.  he  alleges,  was  made  and  performed  on   tbe 
fttllh  ol  Taylor  v.  Palmer,  81  CaL  2M,  decided 

Thk  CHtBT  Jusnci:    The  decree  below-en-  under  the  acta  of  1862  and  1668,  which,  as  IM 

Joined  app»-llants  from  enforcing  against  ap-  • 

pelleeaaclNo-Tloftheeitrasesstonoftbegen-  Noi«.-.d«  to  iuT^^aietUm  rf  FuUral  omt  Ms 

eral  aasemblyof  Louiaianaof  1870.     I*.  Seas.  enurU:  neeatUv  nf  Federal  fuMoiK  1^  m^ 

Laws  (Extra  Sess.  1870)  156.     This  act  waa  re-  ^,  ^""^^  rTST^  '"'           »""'«*'  »• 

i893,  Mt,  and  the  appeal  Is  dismissed  on  Ihe  ^^  JHI^fMeral  o»«««  arOe.  or  «*?•  « 

authority   of  JftHs  v.   Qreen,  16U  U.   &   661  oratmtniiaeAiimlatiam.  treaty,  or  ContUhMmr- 

[anU,  288].  aee  notes  to  Hartln  v.Hunter,  4t  IT:  Mattlwwa  W. 

j4f!peta  ditnimd.  Zbm.  1:  IHi  and  VIUIaiDe  v.  Honla,  *  RL 
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cUlisi,  were  the  nme.  In  thli  respect,  u  the 
set  of  1673,  eod  that  Mid  judgmeDt,  u  to  tbe 
Mcond  polDt,  denied  bim  "Ihe  equal  proicctioo 
of  the  laws." 

Mr.  J.  C.  Bat«a  fot  plilnllff  Id  enor. 

Mairt.  Jfta.  O.  Bf  kgrnirei  John  Oarbor, 
John  H.  Boalt,  and  Thomat  B.  BMop  for  de- 
fcndaot  in  ciror. 

Mk.  JuertCB  Firld:    The  writ  of  error  is 
dinniwed  00  ihe  auihorilj  of  ffwid  ».  Brady, 
ISO  U.S.  18  [37:  88!]. 
Writ  dUmuied. 


EDDT  B.  TOWNSEND.  Appt., 
If  AST  C.  VANDERWERKER. 

(See  S.  C.  Becnrter'S  ed.  ITl-lSL) 


L  A  court  of  equltr  has  JurlsdlctloD  of  ma  actlna 
irhlcb.  In  addition  to  tbe  reoorery  of  money.  Beekg 
toeitabUshaliii't  in  favor  of  tBe  plain  tiff  and  to 
ot>IBlD  a  aaJe  o1  the  property  lo  satlary  his  claim. 

1.  Wbere  defendant  baa  oolf  partially  dlubled 
himteir  from  carrying  out  blaoon tract,  Ihfl  plain- 
tiff may  be  entitled  to  apociflc  perFormaDce  ao 
fatag  It  can  beenforoed.  aud  may  reaeive  com- 
pensation In  damairea  (or  tbe  deHclency. 

i.  Payment  of  tbe  conalderatlon.  BOCompeDied  by 
an  eolry  into  the  povaMlon  ol  land,  under  a 
Tcrbai  contract,  is  such  part  perFormanceas  will 
remove  tbe  bar  of  Ihe  statute  of  frauds  and  sup- 
port an  action  for  ipeoIBo  performance. 

4.  Tbe  queatlon  of  lacbes  depends  upon  wbeiber. 
under  all  ttia  circumitanccs,  plaintiff  Is  wantlnR 
tn  due  dliiirencein  commendoa  bisactlon.  That 
a  party  to  an  acreement  baa  died  and  hia 
mony  Is  tbereby  lose  Is  not  oonoluslre  of  lachea. 
OD  demurrrr. 

B>  A  bill  la  not  multifarious,  allbou^h  one  pora- 
Srapb  sets  out  a  verbal  agreement  to  ooqti 
Interest  In  land,  and  the  prayer ii  lor  tbe  pay 
or  money,  nbere,  In  view  of  a  truec  deed,  a  de- 
cree for  tbe  Interest  In  land  will  not  aat^yplalU' 
tin'i  claim,  and  bla  lien  la  claimed  to  extend  tc 
tbe  whole  property  tu  aatlafy  a  promise  to  con- 
vey half  of  Its  unencumbered  vhIuCl 


APPEAL  from  B  decree  of  the  Supreme 
Court  of  the  District  ot  Columbia  affirm 
tng  tbe  decree  of  tbe  Special  Term  of  said 
Court  SDitalnioft  a  demurrer  and  dlsmlsslog  a 
suit  in  equity  to  eslablEsh  a  trust  and  to  recover 
onehalf  the  value  of  land  In  Washington  with 
the  house  staodlag  thereon,  and  on  the  rent  of 
■aid  house  and  lot.     Beverttd,  toith  dirtelioni 


Slaleinent  hy  Mr.  Jtilliee  Brown: 

TbJe  was  a  bill  in  equity  to  recover  one  half 
the  value  ot  a  certain  piece  of  real  ealate  in 
Washington,  with  tbe  house  (liereon  standing, 
of  which  one  Julia  R.  Marvin  died  wiaed,  to- 
gether with  a  like  proportioD  of  tbe  rents  ot 
tbe  said  bouse  und  tot  received  by  Mrs.  MarvlD 
during  her  lifetime,  or  due  and  unpaid  since 
her  death. 

The  amended  bill,  which  was  brought 
against  the  heirs  at  law  of  Julia  R.  Marvin, 
Ibe  adrainlstratur  of  her  estate,  and  the  tiualM 
named  Id  adeed  of  trust  of  the  property  fn 
estion,  averred  In  substance  that  said  Julia 
Marvin  was  seised  in  fee  and  possessed  of 
erlain  lot  of  land  upon  Sliteenlh  street  in 
the  city  of  Washington;  that  she  died  on  Feb- 
ruary 8,  IS8B,  Inlestole  ss  to  her  real  estaie: 
and  that  letters  of  administration  were  Rranted 

r  the  probate  court  to  tbe  defendant  Hood. 

After  several  immaterial  averments  as  to  tbs 
relationship  of  the  several  defendants,  the  et»- 
CiitioD  of  a  trust  deed  lo  secure  the  payment 
of  910,000,  the  collection  of  reuts  by  the  loles- 
laie  Marvin  aud  her  administrator,  Ihe  bill 
averred  In  substance  as  follows; 

That  in  March ,  1 87Q,ao  agreement  waaeutered 
Into'betweentbeplaiDtlftandUrs.  MBr[173 
vinby  wblcfa  h«  agreed  locontributeiu  money 
and  In  labor  one  half  of  tbeoriglDal  coat  of  IM 
said  parcel  of  land  and  a  dwelling  house  lo  b» 
erected  tbereon.  and  In  consideration  thereof 
Mrs.  Marvin  agreed  lo  convey  to  bim  a  half 
Interest  in  tbe  land  and  dwelling  bouse,  so  that 


forfuTther  frouedm^. 
Bee  nme  case  below,  20  D.  0. 


1»7. 


said  agreemenl  Ihere  was  no  note  oi 
dum  thereof  Id  writing,  but  in  performance  of 
the  same  on  his  part  the  plaintiff  gave  bis  per- 
sonal altentloD  and  supervision  to  the  selection 
SDd  purchase  of  the  maierials  for  the  said 
dwelling  boase  and  tbe  ereclion  of  the  same," 
and  also  expended  Ibe  sum  of  (4,000  Id  defray- 
ing tbe  cost  of  tbe  house;  that  tbls  agreemetit, 
although  not  reduced  to  writing,  on  account 
of  tbe  latlmate  personal  relations  existing  be- 


tween tbe  parties  and  tbe  entire  cootldenc* 
they  reposed  in  each  other,  had  been  fully  per- 
formed by  tbe  plaintiff,  the  amount  of  monej 
conlribnted  by  Dim,  and  Ihe  value  of  his  serv- 
ices in  selecting  and  purcliaslng  the  malerisla 
for  the  dwelling  bouse  and  in  superintending 
the  ereclion  of  the  same  hcinit  equal  altogether 
to  one  half  Ihe  cost  of  tbe  land  and  house;  that 
Mrs.  Marvin  died  wiibout  having  executed  ber 
part  of  tbe  agreement  by  ronvejlng  lo  Ihe 
plaintiff  Ihe  half  Interest  in  the  land  and 
bouse,  although  she  had  repeatedly  recognized 
the  claim  In  her  lifetime,  and  had  declared  to 
plaintiff  and  others  tbst  she  bad  made  ade- 
quate provisloDB  for  Ihe  same  in  her  last  will 
and  testament;  Ibat  tbe  services  of  the  plain- 
tiff were  rendered  In  the  years  1879  and  1880, 
Bod  tbe  money  paid  by  bim  In  defraying  Ih« 
coat  of  the  house  aod  land  wsa  paid  durlDg  tbe 
years  1879,  1880,  1681,  1683.  )888.  and  1684  In 
various  sums  lo  Mrs.  Marvin,  and  sent  lo  her 


NOTi~-.As  lo  uhm  tpeelfc  perftirmanes  OtcTuA  i  (o  perfonn  and  ogcr  to  perform;  decree  against  mib- 
owlwAenr^tHnt— see  notes  to  Hepburn  v-Duolop.  \  ttgutju  purchater.-aee  notes  to  CoIsod  v.Tbom^ 
l:«Ii  Cotoon  V.  Thompson.  1:  8%  and  Bnuhler  v.    son.  i-SSSe-.  and  Pratt  v.  Carroll,  8;  ffil. 
Grata,  GiSm.  ^  ,„  jacj,a,  when  a  good  de/ens^  see  nite  » 

lltat  ulatMit  must  show  ptrft>n«ane»  or  rsodlnssi  I  Velu  v.  Patrtok.  SB:  m, 
1MD.S.  .-.  I      Wlfc 
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Oct.  Txbv, 


In  drafts  by  mall,  as  U  evidenced  by  her  re 
peat«d  achoonledgmenls  to  blm  and  otbers 
durlDK  ber  llCellme  and  by  cenalo  checks  id- 


nidierviccBaiid  the  payment  of  1  be  said  money 
by  tbe  pbinllff  in  performance  of  his  aaid 
agreement,  unill  tbe  day  of  tbe  dcatb  nt  (be 
aotd  Julia  it  Marvio,  (be  plainlifl  coDslsnlly 
and  repeatedly  urged  brr  10  come  to  a  lettle 
174]meot  witb  him  and  lo  perlormher  part  *of 
tbe  agreement  by  convevlne  tohim  a  one-half 
Interest  in  tbe  parcel  of  land  and  tbe  dnelliDg 
bouse  erected  tbereoo;  that  she  always,  when- 
ever  tbe  subject  wib  referred  to,  recognized 
and  acknowledged  the  vnlidity  and  justice  of 
tbe  claim,  and  nasured  the  plaintiff  that  sbe 
lied  provided  for  Ibe  same  in  her  last  will  and 
(Mtament;  that  on  tha  4tb  day  of  January, 
1888,  she  "admltled  to  a  mutual  friend  tbat 
tbe  honae  never  would  bare  been  built  btit  for 
tbe  fact  Ibat  sbe  and  tbe  plalotlS  bad  built  it 
toftelhrr,  aod  Ibat  he  baa  taken  tbe  manage- 
ment of  it  all,  BB  abe  never  could  bave  done 
and  never  would  baveallempled:  that  be  bad 
paid  ber  in  all  |4,000,  which  she  bad  used: 
tbat  such  was  her  feeling  towards  blm  Ibat  she 
inteuded  tbe  house  ahould  be  bia  when  she  was 
done  wlib  it,  and  should  bejongtotbem  jointly 
while  she  lived;  that  on  tbe  14tb  day  of  No- 
vember, 1887,  she  acknowledged  to  lbs  same 
mutual  friend  that  the  plainllfF  bad,  since 
tSTS,  when  the  lot  was  bought  and  they  beeao 

KnniDg  for  the  house,  up  to  1688,  paid  her 
OOU;  tbat  she  bad  always  regarded  tbe 
house  aa  belonging  to  tbem  Jointly;  tbat  sbe 
Intended  it  should  be  bis  at  berdeatb,  and  Ibat 
ber  will,  then  written,  had  so  provided;"  tbat 
OD  account  of  her  repeated  and  coostant  ac- 
knowledgment of  tbe  validity  of  bis  claim  by 
her,  and  on  account  of  the  represenlalions 
hereinbefore  referred  to  as  having  been  made 
lo  tbe  said  mniual  friend  and  others,  which 
represeo  tat  iocs  were  communicated  to  the 
plaintiff,  and  on  account  of  Ibe  intimate  per- 
sonal relations  always  existing  Ijet ween  them. 
and  ibe  uollmlted  confidence  be  reposed  In  her, 
tbey  having  lived  together  for  a  lone  time  in 
tbe  same  dwelling  bouse,  and  she  having 
treated  and  spoken  of  him  as  a  foster  child, 
tbe  plaintiff  failed  and  omitted  to  take  such 
measures  tor  the  enforcement  of  his  ligbla  as 
tinder  other  circumstances    be   would    bave 


adopted  by  her  and  without 
part  be  had  been  lullei  Into  a  false  security, 
and  thai  he  would  bave  instituted  his  suit  dur- 
ing her  lifetime  for  the  specific  performance 
of  berconiract  bat  for  tbe  a^u ranee,  repeat- 
edly made  lo  him  and  to  others.  Ibat  she  had 
by  her  will  devised  Ibe  enllre  properly  to  him; 
17511hnt  the  ■plaintiff  did  not  know  until  tbe 
destbof  Mrs.  Marvin  of  ber  failure  to  carry  out 
ber  agreement,  when  be  learned  lobls  surprise 
Ihntsbe  bad  died  intestate  as  lober  real  estate. 
The  prayer  of  tbe  tiiU  was  ihat  an  account 
tnigbt  he  taken  of  the  debt  clnimed  by  the 
plaintiff  In  be  due  him;  sn  account  of  the  debt 
due  lo  White,  [q  whose  fnvnr  ihe  trust  deed 
bad  been  exceulrd,  and  of  olbcr  debts  and  dc 
miinds  ajrain't  tbeestnte;  an  account  of  tbe 
value  ol  I  lie  lot  and  house  and  of  other  real 
estate  of  which  Mrs.  Marvin  died  seised;  an 
aooouDt  of  tbe  reott  received  by  His.  Marvin 


during  ber  lifetime  and  since  ber  death;  sod 
for  a  decree  directing  payment  lo  the  plalnUft 
of  a  sum  equal  to  half  the  value  of  (he  bouae 
and  lot  and  of  Ibe  rents  received  or  dua,  for  a 
siile  of  Ibe  bouse  and  lot  for  tbe  purpose  of 
paying  the  same,  and  for  a  diatribatlon  of  the 
residue  of  Ihe  proceeds  among  those  enllLled 
thereto  as  next  of  bin  or  belraal  law. 

A  dcmui  rer  was  Interposed  to  this  amended 
bill,  which  waa  sustained  by  Ibe  supreme 
court,  and  an  eppeni  taken  to  tbe  general  term. 
by  which  tbe  decne  of  tbe  special  term  waa 
afSrmed  and  the  bill  dismissed.  20  D.  C.  1S7. 
PlatQtiB   thereupon  took   an    appeal   to  tbia 


Meurt.  Jobs  Ooode.Bcnjajnln  Batter* 
worth,  and   Jtiltan  C.  DtweU,  for  appellant: 

If  Ihere  be  any  part  of  tbe  bill  that  entitles 
the  plalntiil  to  relief,  Ibe  demurrer  must  be 
overruled. 

Ovnton  V.  CarroU.  101  U.  8.  428  (85:  BS5). 

A  resulting  trust  arises  where  several  par 
the  consideration  and  lake  tli^e  to  one  of  Ibefr 
number. 

S/iMrnaker  v.  ftmilh,  II  Humph.  81;  Bdttard* 
V.  Edirardi.  89  Pa.  869;  Letcher  v.  Letcher,  4 
J.  J.  Marsh.  580;  Rette  v.  Murnan,  S  Wash. 
873;Dauv.Jeuv't.18N.H.M0,«JAm.Rep.8Tl. 

He  who  purchases  at  tbe  time  and  pajs  after 
is  as  much  a  purchaser  aa  if  be  bought  tor 

Blodgett  v.  Bi'dreA,  108  Mass.  484. 

The  most  common  cases  of  proof  br  parol 
of  arrangements  forjoint  purchase  of  land  are 
those  of  partners.  There  il  has  always  been 
held  the  slatuie  of  frauds  did  not  apply. 

Kjutfarv.flafe.6VeB.  Jr. 800;  Oafcv.JT^mfl. 
ton.  S  Hare,  S09;  Sues  v.  Enex.  20  Beav.  44S. 

AH  trusts  which  arise  bj  operation  o(  law 
are  excepted  from  tbe  requirements  of  the  atat- 
ule  of  frauds. 

2  Pom.  Bq.  §  1030. 

There  la  no  arbitrary  rule  as  to  laches;  If  the 
delay  was  caused  by  bad  faith  and  misrepre- 
sentation OD  tbe  part  of  Julia  R.  Marvin,  do 
imputation  of  laches  can  be  made  against 
plaintiff. 

Guntoa  v.  CarroU,  101  U.  8.  428  (BB:  98B): 
Lorinffv.  ftilmw.  118 U.  8.  281(80: 211);  Jyres 
V.  Morehfad.  T!  Va.  588. 

Wben  defendant  has  all  along  recotrnized 
plaintiff's  right,  delay  on  pert  of  pl^nliff  will 

Cullender  v.  CoUgrou.  17  Conn.  1;  JXaktr- 
man  v.  Burgfu.  24  III.  268. 

Lapse  of  lime  alone  is  not  a  test  of  slalencss. 

PoKfiall  V.  BinAeter.  28  Ohio  SU  Sfi9. 

Mt.  JsLCob  H.  Uchlitei-.  fir  appellees: 

The  suit  as  for  recovery  oi  u  debt  or  of  dam- 
ages for  a  breach  of  an  oral  agreement  for  Ihe 
sale  of  land  Is  barred  by  the  slatuie  of   litnlla- 

HlieplmA  v.  Thompton.  123  U.  B.  284  (30: 
1167);  D.  C.  Comp.  Slat.  p.  860,  §  8. 

The  appellant's  remedy  was  plain,  adequate, 
and  complete  at  law. 

Kemi»Ma  ».  Slum,  6  Johns.  Ch.  198. 

The  alleged  aprecment,  if  made,  for  ■  COo- 
veyancc  of  a  half  inierest  in  the  lot  and  house 
mentioned  in  Ihe  bill,  comes  within  tbe  stal^ 
ule  of  frstids,  and  not  (wing  In  writing  no  ac- 
lion  can  he  brought  upon  it. 

PvTctU  y.  OoUwMH,  71  U.  8.^4  WalL.US  (18: 


18)1. 


TOTHBND   T.   VAMDBRWRBKKa, 
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iWt;  WiUianu  t.  JfiMTi't,  90  U.  S.  444  (21: 
880);  RandaU  t.  Boaard,  87  U.  S.  2  Blnck,  {>8g 
(Tt:  3Tl}i  Dunphy  v.  if^an,  116  D.  3.  49n,  498 
(29: 704,  706);  May  v.  Ria,  101  U.  S.  2B7  (26: 
799):  Rhetti  t.  Mai*ak,  6  Hacke;,  860;  Wriitea 
T.  BoMa,  82  Cal.  87;  fibrUigue  t.  Crawford, 
lOe  N.  C.  81;  ilviin  t.  WiViin.  M  Tex.  38;  IH'I- 
(m  ».  Tillon,  0  N.  H.  890;  Brown  ».  ZotJ,  7 
Or.  808. 
A  mere  refiml  (or  ft  fftllure)  lo  perfi 

W  under  the  siati  . 

I  fraud,  either  Id  law  c 


Whaier-j. 


r.  Beynold*.  80N.T.  227, 284;  (AviiVI 
».*ar»A.  88  0bio8t.  888;  .Harrit  T.ffarw,  70 
Pa.  174. 

The  Iea«l  act  that  coDstllule*  part  perform- 
■hm  to  take  a  verbal  conlracl  for  the  sale  of 
land  out  of  the  ilatuie  of  freuda  la  posseuioD 
taken  of  the  land  in  purauance  of  the  con- 

Pureea  v.Ooleman.  710.  8.  4  Wall.  618(18: 
48«);  WiUiam*  y.  MorrU,  96  U.  B.  46B  (24:  383); 
Moore  t.  SmaU.  19  Pa.  461 ;  Aekerman  v.  FMer, 
67  Pa.  457;  Cvppt/y.Hixen.  29  Inrl.  622;  Dunnn 
V.  Gittingt.  3  OI11,  ISS,  167.  4S  Ain.  Dec.  306; 
Gangwr  \.  Fry,  17  Pa.  491.  66  Am.  Dee.  67tl; 
aagt  y.  McGuin,  4  Watts  &  8.  2B9;  Ueftin  t. 
MUUm,  69  Ala.  864;  OiHitgt  t.  Baldwin,  B 
Gill,  806;  Drvryy.  Conner,  6  Hair.  &  J.  288; 
Broun  y.  Lord.  7  Or.  812;  MeHee  t.  PAiUiju.  9 
Watti,  86;  WAiU  v.  Watkin;  28  Mo.  428; 
Andermm  v.  £lf>np«m,  SI  Iowa,  404;  Ntal  v. 
Seat.  SB  lad.  423. 

The  payment  of  the  parcbase  money — 
whether  In  money  or  wrrices  the  value  of 
which  cao  be  estimated— la  not  of  Itself  an  act 
of  part  performance  to  take  a  verbal  agreement 
for  the  sale  of  land  out  of  the  statute  of  frauilB. 

Oiatt  T.  BtMerl.  103  Mass.  28-80.  8  Am. 
Rep.  416;  Blodgelt  y.  HiUtreth,  108  Mass.  4S6; 
Ttmj^  y.  Johnton,  71  111.  16,  IT:  Forreitir  y. 
Floret.  64Cal.  26;  Carliiley.  Srimnin, 67Tn(i. 
19,  20;  Futiam  y.  Batch.  49  HIch.  181;  £Er 
parU  Storer,  2  Ware.  294;  Humbert  y.  Briibane, 
26  8.  C.  610;  Grtbill  v.  MariA,  88  Ohio  St.  888; 
Eaton  y.  WhtUUcer.  18  Conn.  229.  44  Am,  Dec. 
686;  Kidder  y.  Barr.  30  N.  a  25.3:  Cole  y. 
PotU,  10  N.  J.  Eq.  69;  Jaekton  y.  Ciitright. 
6Munf.  816.  818;  Green  y.  Jonti,  76  Me  667; 
Bam  y.Oeodrieh.  83  N.  H.  83;  Mgeri  y.  ByrHy, 
46  Pa.  868,  872.  84  Am.  Dec.  49T;  Toantend  y. 
Fenlon.  80  Minn.  681;  Horn  y.  Lwlington.  83 
WU.  T8;  Edward*  v.  EeteU.  48  CaL  196; 
Wry/ht  y.  Pvcket.  23  Qralt.  874. 

To  coQSlilute  part  performance  the  act  must 
show  an  agreemeot  and  the  nature  of  Ibe 
agreement. 

Stoddert  y.  Tack.  4  Md.  Ch.  482;  Semme$  v. 
WortAington,  88  Md.  826. 

The  appellant  has  been  guilty  of  laches, —bis 
claim  is  state  and  such  as  a  court  of  equity  will 


HaUUady.  Qrinnan,  162 U.  B. 412 (88: 
Johniton  y.  Standard  Miti.  CO.  148  U.  t 
(87:  486);  GaUiher  v.  Cadwdl,  145  U.  t 
(36:  780);  Bommondy.  Bopkin*.  143U,  E 
(38:  li6i: Underwoody.Dvgan.\S9  U.  8.  Bf 
199);  fanner v.Jfouffdn, 138 U.8. 493(34: 
Btehardi  y.  Maeiall.  124  U.  8.  188  (31: 
Speidely.Benriei.  120 U.  8.  877(80:  718); 
dale  y.  Smith.  106  U.  S,  382  (27: 319);  E 
y.  Badger.  69  U.  a  3  WilL  87  (17:  686) 
L«D  U.S. 


495): 
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Knight  y.  Taylor.  42  U.  8,  1  How.  161  (11: 88); 
Wagner  v.  Baird.  48  U.  S.  7  How.  284  (12: 681); 
Bolt  V.  Rcgen,  88  U.  B.  8  Pet.  43!i  (8: 1000); 
Godden  y.KimmHl.OO  U.  S.  201  (25:431);  Marih 
y.  WhilmoTe.  68  U.  S.  21  Wall.  17S  (22:  482); 
Oretby  y.  Beate.  64  U.  8.  17  Wail.  336(31:802); 
Brown  y.  Buena  Fitta  Oaunty,  96  U.  8.  167(24: 
4221;  y^iftT.FaHier,  B4  U.  8  9Pet,  418(9: 
1771;  Slfarne  y.  Page.  48  U.  E  7  Bow.  819 
(12:  926);  Bowman  y.  Wathen,  42  U.  S.  1  How. 
199;ll:97). 

In  the  followinf  casei  the  lime  was  four, 
fire,  six,  seven,  nine,  twelve,  and  seveoteea 
yeace,  under  a  variety  of  circumstBDCea, 

Sullivan  v.  PorOand  &  R.  R.  Co.  U  U.  8. 
811  (24:  326):  UeQtiiddy  v.  Ware,  87  U.  8.  20 
Wall.  14,  20  (22:  811,  313);  Hnyward  v.  Eliot 
Hat.  Bank.  96  U.  B.  617  (24:  857];  Harvooily. 
Oijteinnali  <6  C.  A.  L.  R.Co.  W  U,  8. 17  W.ill. 
•nm-.SSSy.Jfew  Atbttnyy.Bitrke,  78  U.  8.11 
Wall.  108  (20: 159);  Luplon  v.  Janney.  38  n. 
9.  13  PeL  885  (10;  212);  Pratt  v.  CamUl.  12  U. 
H.  8  Cranch,  471  (8:  827);  Twin  Lick  Oil  Co.  v. 
Maiitury.  91  U.  S.  587  (23:  838). 

In  cases  of  Ihis  kind  the  death  of  parties 
who  could  explain  the  lren<Rciion  bas  always 
tKen  rej^rded  as  a  coutroiling  circuuiRtance. 

Bnmmondy.  Bopkint,  14311:8.278186:168); 
Mackall  y.  Canleor,  187  U.  8.  5C6  (34:  770); 
Oodden  y.  Kimmell.  99  U.  8.  2I0  I2S:  434i; 
Jenlant  y.  Pye,  87  U.  8.  12  PeL  264  (0:1075). 

Mr.  Juitiee  Brown  delivered  the  opinloD 
of  Ibe  court ; 

1.  The  ultimate  objectof  the  bill  tn  this  case 
is  the  recovery  of  a  pecuniary  demand,  and.  It 
Ibis  were  Its  only  object,  It  'would  be  (179 
obnoxious  to  the  general  rale  embodied  fa  U.S. 
Rev,  SUt.  §  728,  rnblbitlng  the  main  renauce  ot 
a  suit  In  equity  where  the  remedy  at  law  if 
plain,  adequate,  and  complete. 

The  bill,  however.  In  addition  to  the  recoverj 
of  money,  seeks  to  establish  a  trust  in  favor  of 
the  plaintiff  and  to  obtain  a  sale  of  Ibe  prop- 
erty lo  satisfy  bis  ctaini.  The  prayer  is,  not 
for  a  reimbursement  to  the  plaintiff  of  ths 
sums  advanced,  but  for  (he  payment  to  him 
of  a  sum  equal  to  one  half  of  the  value  of  tho 
house  and  lot  in  which  he  claims  an  interest, 
and  of  the  rights  accrued  thereon.  Had  it  not 
been  for  the  fact  that,  subsequent  to  the  out- 
lays made  by  the  plaintiff  in  improving  the 
properly,  Mrs.  Marvin  had  encumbered  it  hj 
a  trust  deed  In  favor  of  Amos  White,  In  the 
sum  of  $10,000,  an  ordinary  bill  for  a  speciflo 
performance  would  bave  been  the  proper  rem- 
edy; hut  as  Ibe  court  upon  such  a  bill  could 
only  decree  bim  one  half  the  property  subject 
to  such  mortgage,  be  claims  In  Ihis  bill  the 
full  moiety  of  the  value  of  the  properly,  aa  It 
stood  when  tbe  dishuisemenis  were  made  and 
before  it  wag  encumbered  by  the  mortgage. 
and  praya  that  such  amount  may  be  awarded 
him  from  the  sale  of  Ibe  propertv;  and  llial  in 
respect  to  tbe  residue,  if  any,  De  stand  aa  t 
general  creditor  of  her  estste. 

Tbe  case  Is  not  unlike  that  of  Wj/liey.  Cosei, 
66  U.  8.  15  How.  416  [14;  7.'»1,  where  a  Mil 
was  filed  to  recover  a  continent  fee  of  B 
|>er  cent  out  of  a  certaio  fund  srisini;  from  tbe 
prosecution  of  a  claim  against  the  Itcpubllc  of  * 
Mexico.  It  was  held  tbat  tbe  death  ot  the 
ownei  of  the  fund  did  not  diitolve  tho  con- 
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tract,  but  that  Ifae  rlgbC  to  compeuMtloD  con- 
■tituted  a  Iten  apon  the  mooe;  wdcd  recovered, 
and  tbal  tbU  na*  tufficEeotgrouod  for  jiirisdic- 
tioD  Id  equity,  IdbbiducIi  r«  tbe  payment  of  Ibe 
fund  to  Ibe  execulrli  in  Mexico  would  place  It 
pmbably  bejond  ibereacfa  of  tbecomplaiaaDl. 
Still  more  Dearly  analogoua  in  principle  fi 
the  caae  of  fifcymoar  v.  Freer.  75  U.  8.  8  Wall. 
203  [10:  aOfl].  Tbia  suit  was  founded  upon  an 
agreement  between  Sejmour  and  ooe  Price, 
bj  wbicb  Price  Dndertook  to  devote  bEs  time 
and  judgment  to  the  wlectlou  and  purchase 
of  land  to  a  certain  amount,  witb  a  itipulation 
that  the  lands  should  beiold  witbin  Ave  jean, 
180]  and  one  ball  'of  the  profits  should  be 
paidtoPrlceandtlieoihertoBeymour.  It  was 
beld  that  Sejmour  took  tbe  legal  title  In  trust  for 
the  purpoM  apecifled,  and  to  this  eiienl  Sey- 
mour wa«  a  tmstee  and  Price  the  etttui  qua 
tmit;  that  tbe  trust  cootintied  aft«r  the  ex- 
piralion  of  tbe  five  years,  nnlesa  Pdce  subse- 
qucolly  relinquished  his  claim,  and  Ibat  tbe 
land  whlcb  wa«  to  be  cooTerted  into  money 
ihould  be  regarded  and  treated  In  equity  as 
money.  "Tbe  agreenient,"  aald  Mr.  JutUee 
Swayne.  "Ibat  tbe  property  ebould  be  sold 
and  half  of  tlie  profits  paid  to  Price,  was  a 
charge  upon  tbe  property,  and  gave  him  a  Hen 
to  the  extent  of  the  amount  lonblch  be  should 
be  found  entitled  upon  the  execution  of  the 
agreement,  according  to  Its  terms."  In  reply 
to  Ibe  contention  that  Price  had  a  complete 
remedy  at  law.  be  further  otuterved:  "An 
action  at  law,  aonndlDg  in  damages,  may 


but  this  in  no  wise  affects  the  right  to  proceed 
in  equity  1o  enforce  tbe  trust  and  lien  created 
by  the  contract.  Tbey  are  concurrent  reme- 
dies. Ellber,  wbicb  is  preferred,  may  bo  se- 
lected, Tbe  remedy  in  equity  is  tbe  belter 
one.  The  right  to  resort  lo  it  under  tbe  cir- 
cumstances of  this  case  admits  of  do  doubt, 
either  upon  principle  or  authority.  Sucb,  in 
our  Judgment,  were  the  effect  and  conse- 
quences of  the  contract." 

Tbe  earlier  English  cases  held  broadly  that 
where  a  vendor  of  land  had  disabled  taimself 
from  carryinfF  out  a  contract  lo  sell  tbe  land 
to  tbe  plaintla,  by  a  subsequetit  sale  to  another 
party,  a  court  of  equity  would  entertain  a  bill 
as  for  a  specific  performance  and  award  dam- 
ages  to  tbe  plaiuiifF.  Tbls  was  the  distinct 
ruling  in  Denton  v.  Slevarl.  1  Cox,  C-  C.  268, 
wbera  tbe  court  directed  an  inquiry  as  lo  what 
damages  tbe  plaintiff  bad  sustaitied,  and  de- 
creed Ibat  sucb  damage;!  should  be  paid  by  tbe 
defendant.  A  similar  nillnc  was  made  in 
Ore«nawi]/T.  Adamt.  ISVes.  Jr.  895, although 
the  master  of  rolls  lodicated  a  doubl  with  re- 
gard lo  tbe  soundneaa  of  the  principle  an- 
nounced In  Dtnton  v.  SUieart.  In  Oieittim 
T.  Stone,  14  Ves.  Jr,  128,  tbe  bill  asserted  from 
the  first  that  defendant  could  not  mahe  a  good 
title  and  asked  tor  compensation  by  rea.son  of 
the  failure  of  tbe  contract,  and  a  decree  was 
181]*madeforthedellTerlnguplhe  contract, 
without  prejudice  to  an  action,  instead  of  an 
Inqui^  before  tbe  master. 

In  toid  V.  Oa,  n  Tea.  Jr.  278.  the  case  of 

■  Dtnton  T.  Stewart   was   practically   overruled 

by  Lord  Chancellor  Eldon,  who  held  that  tbe 

plalnlill  In  ft  bill  for  apedfic  perfonnftnce  wu 


not  entitled  generally  to  satisfaction  br  way  ot 
damues  for  the  nonperformance,  to  be  ascer- 
tained by  an  issue  or  reference  to  a  maaler,  lb« 
court  saying  "that,  except  In  very  special 
cases,  it  is  not  ibe  course  of  proceeding  in 
equity  to  file  a  bill  for  specific  performance  of 
an  agreement;  praying  in  the  alternative.  If  it 
cannot  be  performed,  an  Issue  or  inquiry  b«- 
fore  the  master  with  a  view  to  damage*.    The 

KlalniiS  must  take  tbal  remedy.  If  he  chooses 
at  law.  Oenerally,  I  do  not  say  universally, 
he  cannot  have  fi  In  equity,  andlbls  la  not  a 
case  of  exception."  Tbls  case  was  followed  in 
Fergaton  v.  WiUan,  L.  R  3  Ch.  77,  wheretbe 
plaintiff  prayed  tbe  specific  performance  of  a 
resolution  passed  by  the  board  of  directors  of 
a  railway  company,  under  wbicb  he  alleged 
that  be  waa  entitled  to  have  a  certain  number 
of  Aares  allotted  to  blmi  and  also  prayed  that 
if  it  should  appear  that  all  the  shares  bad 
been  allotted  to  other  shareholders,  the  direct- 
ors might  Indemnify  him  out  of  tbeir  own 
shares,  or  mlgbt  be  charged  witb  damages. 
A!!  the  sbarea  having  been  allotted  before  tbo 
filing  of  the  bill.  It  waa  held  that,  as  no  rem- 
edy by  way  of  specific  performance  was  possible, 
plalniifTs  claim  for  damages  failed  also. 

The  principle  of  these  cases  was  also  adopted 
by  Chancellor  Kent  In  EempAoU  v.  Stont,  S 
Johns.  Cb.  1SS,  wblob  Is  strongly  relied  upon 
by  Ibe  appellees  in  this  connection.  In  [bat 
case,  tbe  defendant  entered  into  >□  agreement 
witb  tbe  plaintiff  to  sell  and  convey  him  a  lot 
of  land,  snd,  after  tbe  time  of  performsnco 
bad  elapsed,  sold  (he  land  lo  a  third  person  for 
a  valuable  consideration  without  notice  of  tba 
Bgreement.  Plaintiff  filed  bis  bill  foraspedflo 
performance,  which  it  was  held  could  not  bo 
decreed,  tbe  lands  having  passed  into  tbe  hand! 
of  a  bona  fide  purchaser  without  notice,  and 
the  court  lunher  held  that  the  plalollfl's  rem- 
edy was  at  law  for  compensaliou  in  damage*. 
InthlscBse.as  well  asin  the  Eng|{sb*cases[lSS 
above  cited,  Ihere  was  no  posailile  lien  upon  tbe 
land, and  notnislin  favorof  tbe  plaintiff  which 
the  court  could  execule,  audit  was  very  prop- 
erly held  Ibat  Lis  only  remedy  was  at  law. 

But  it  tbe  defendant  has  not  wholly  disabled 
himself  from  carrying  out  the  contract,  bo 
may  be  decreed  to  perform  spedQcally  so  much 
as  be  !a  atlll  able  lo  perform,  ami  plaintiff  may 
recover  damages  for  tbe  residue.  Thus,  In 
Burrows  SsammnU.L.  R.19Ch.  Dlv.  175, when 
the  defendant's  title  came  to  be  investlgsled  It 
was  found  that  she  was  possessed  of  only  ■ 
moiety  of  tbe  premises  she  bad  agreed  to  leaM 
to  tbe  plaintiff,  the  other  moiety  oelng  vested 
in  her  soo,  a  minor.  She  was  decreed  to 
specifically  perform  so  much  ot  the  contract  a* 
she  was  aUe  lo  perform,  with  an  abatement 
of  half  Ibe  rent,  and  an  inquiry  aa  to  damaeea 
was  refused  only  upon  tbe  ground  that  then 
viasDo  evidence  that  plaintiff  had  aualaloed  any 
damages.  Tbe  American  cases  are  also  to  tM 
effect  that,  where  the  defendant  has  only  pnr- 
tjally  disabled  blmaelf  from  carrying  out  tba 
contract,  tbe  plaintiff  may  be  entitled  to  a  spe- 
cific performance  so  far  as  it  can  be  enforced, 
and  may  receive  compensation  In  damages  foc 
tbe  deficiency.  3  Pom.  Eq.  Jur.  ^  140B, 
1407;  Botlvsiek  v.  Beaek.  108  S.  Y.  414. 

In  tbe  case  under  cooalderation,  Hra.  Ma^ 
I  Tin  )i«d  but  partially  diisbled  ^nxmat  fioa 
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CVTTing  out  her  contract  w!lb  tbe  plaintiff  ac- 
oordlng  to  Its  oiiginsl  tcnna.  b;  cncumberloK 
tte  Droperty  with  the  truat  deed  in  favor  of 
White.  Under  suc'li  clicumElonccB,  Ihe  plain- 
Hff  mii;ht  have  filed  a  bill  for  a  *pe'  flic  per- 
fonnance  pro  lunto,  and  obtained  a  decree  for 
a  convejaoce  of  one  half  of  the  property  to 
lifmself,  Bubjpct  lo  a  moiety  oF  the  tinat  deed; 
but  we  think  he  also  bad  tbe  option  of 
treating  tbe  whole  property  aa  Bubjecltoa  lien 
Id  Ilia  favor,  and  pmvinfc  [bat  il  be  aoid  to 
Ntlaff  hia  claim  for  half  of  ita  orii^lna)  value. 
He  would  doiiblleas  have  a  remedy  at  law  to 
RCOTcr  Ihe  value  of  bia  serrlcea  as  well  aa  tbe 
in oneya  disbursed  by  him.  This,  however,  un- 
der Ihe  avcrmeniB  ot  bis  bill,  would  not  be  tbe 
■mount  to  which  he  would  be  justly  entitled. 
It  is  poa.Hible  Ibat,  In  an  action  at  law.  be  might 
also  recover  a  personal  JudgmeDtamlnsI  thees 
183|Iate  for  one  *ba!f  tbe  valueof  the  property 
In  question;  but  Ibla  Is  uol  the  complete  and 
•dcauate  reined  J  which  a  bill  to  enforce  atrual 
in  aia  favor  upon  tbe  property  In  dispute 
would  afford  lo  bim,  and  we  tbtnk  it  is  not  be- 
jond  the  power  of  a  court  of  equity  ro  enter- 
tain a  bill  for  this  purpose.  Sullivan  v. 
VKrat,  66  Tck.  438. 

Si.  Does  tbe  statute  of  frauds  stand  In  tbe 
way  uf  a  decree  iu  bis  favorT  As  there  was 
DO  contract  Id  writing,  plaintiff  must  mainlaln 
bis  bill,  IF  at  all,  upon  ibe  theory  of  a  part  per- 
formince.  He  mustaiainiainit, too,  upon  the 
e  piinciplei  and  with  the  aame  cogency  of 
jf  as  if  it  were  in  fact,  as  well  as  in  sub- 
ice.  a  bill  for  a  specific  performance.  In 
this  connecMOD,  tbe  allegalioD  is  in  effect  that 
tbe  plaintiff  ariangrd  wlib  Mm.  Marvin  to  pay 
half  the  coat  of  the  lot.  and  half  the  cost  of 
eiedinK  a  dwelling  (hereon,  he  to  purchase  the 
materials  and  superintend  the  erection  of  tbe 
dwelllni!,  and  that  each  was  to  own  half  tbe 
property;  that  be  performed  bia  contract  in 
fall;  that  she  not  onl^  never  queMloncd  that 
be  bad  paid  his  bait  in  full,  but  stated  to  him 
and  to  mutual  friends  that  be  bad  paid  in  full, 
•Dd  was  Joiuily  Interesial  with  bt^r  Id  tbe 

KQiUes;  Ibnt  his  owner:4bip  of  half  tbe  prem- 
WHS  never  disputed  by  her.  hut  was  openly 
recognized,  and  that,  when  he  requested  a  set- 
tlement niid  tbat  sbe  convey  bis  half  to  blm, 
■be  replied  that  she  had  provided  for  that  in 
ber  will,  by  which  she  gave  him  the  entire 
properly. 

Admilling  to  the  fullest  extent  tbe  proposi- 
tion tbat  a  mere  payment  of  the  consiricra- 
tlon  in  money  ia  inquindcot  to  remove  Ihc  bar 
of  tbe  Biutute,  there  is  no  doubt  tbat  such  pay- 
iDent.  accompanied  by  an  entry  Into  possession 
under  tbe  contract.  Is  such  a  part  performance 
U  will  aup|K)rt  tbe  bill.  This  court  so  ex- 
preasly  derided  in  the  esse  of  Ntale  v.  Stale, 
76  U.  8.  6  Wall.  1  119:  580],  And  In  Brown 
w.Sullon,  129  U.  8.  23H  |B3:  664].  il  was  held 
tbat  where  tbe  defendant's  iuii'slate  bought 
certain  property  for  the  complainnot,  under  a 
promise  made  orally  that  be  would  maKe  over 
the  title  lo  her  upon  consideration  thai  ahe 
^Ould  take  care  of  him  during  the  remainder 
of  bia  life,  a*  she  bad  done  in  tbe  past,  there 
had  been  jiu(llclcnl  part   performance   of  thia 

yirol  contract  to  take  it  out  of  theoperalloD  of 
84]lbe  statute 'of  frauds,  and  render  it  capa- 
Ide  of  being  enforced  by  a  decree  for  apeciflc 
160  V,  8. 


BImllar  cases  of  promises  to  coo- 


tequent  in  the  books.  Quplon  v.  Ouptcn, 
47  Mo.  87:  Stttion  v,  HayiUn,  8a  Mo.  101; 
Hintt  V,  Williami.  73  Mo.  314,  87  Am.  liep. 
43B:  Watwn  V.  M.than,  20  Ind.  S23;  Tifiu  v. 
George,  88  Mich.  253;  Warren  v.  Warren,  lOS 
ni.  568;  Patterton  v.  I^Uereon,  18  Johns.  879. 
Tbe  general  principle  to  be  eilmcled  from 
tbe  authorities  Is  that  If  tbe  plaintiff,  with  tbe 
knowledge  and  consent  of  tbe  promisor,  does 
acts  pursuant  to  and  In  obvious  reliance  upon 
a  verbal  agreement,  which  so  change  (be  rela- 
tions of  the  parties  as  torender  a  rc^orailon  of 
their  former  condition  Impmcllcablc,  It  is  a 
virtual  fraud  upon  the  pari  of  the  promisor  to 
ael  np  the  statute  in  defense  and  thus  to  re- 
ceive to  himself  the  benefit  of  tbe  acts  done  by 
tbe  plaintiff,  while  the  latter  is  left  to  the 
chance  of  a  suit  at  law  for  the  reimbursement 
of  his  outlays  or  to  an  action  upon  a  quantum 
meruit  for  the  value  of  bia  services.  In  dis- 
cussing what  are  and  what  are  not  acts  done 
in  part  performance,  which  will  entitle  tbe 
plaintiff  to  a  decree  In  his  favor,  tbe  entry  into 
possession  of  the  land  and  the  mnkini;  nf  val- 
uable improvements  thereon  are  treated  by  nil 
(he  cases  as  one  of  tbe  most  sattsftictory  evj. 
dences    of    pan    performance,   and    entitling 

flainllff  lo  a  decree  In  his  favor.  8  Pom.  Eq. 
ur.  S  HOfl:  Fry,  Specific  Performance,  5  685; 
WilU  V.  Stradliiig.  3  Ves.  Jr.  37S;  Mandy  v. 
J<Ali]fe.  5  Myl.  &  C.  167;  WiUiam*  v.  Scant, 
L.  It  16  Eq.  547. 

Altliough  there  Is  no  distinct  alleca'ian  la 
this  bill  tbat  ibe  plaintiff  entereil  into  poaaes- 
■ion,  there  la  an  allegiition  that  the  land  in 
question  coonistcd  of  a  lot  84  feel  In  width  by 
110  feet  In  dcplb.  and  that  the  plaintiff  gave 
his  persons!  attention  to  tbe  selection  and  pur- 
chase of  the  mater  la  Ik  for  a  dwelling  hnnse  and 
the  erection  of  tbe  same  upon  this  lot.  and  paid 
HOOO  in  defrnjtog  the  cost  of  tbe  house- 
facts  which  are  inconsistent  with  any  other 
theory  than  that  be  took  possession  of  the  lot 
for  the  purpose  of  erecting  tbe  bouse.  WhiU 
till  V.  l^e-emplion  Ptvabg.  Clivrch,  110  111.  123. 
If  he  subsequently  and  afti-r  tbe  completion 
of  the  bouse  allowed  Mrs. 'Marvin  to  [ake[18B 
pnssessionofthelol.in  viewof  thetntimaicrela- 
llona  between  them,  he  lost  no  rights  as  acalnat 
her  which  he  obtained  by  bis  original  entry 
and  the  erection  of  the  house.  The  possession 
thus  taken  was  evidently  in  performance  of 
and  in  reliance  upon  the  original  agreement 
with  the  owniT,  and  we  think,  Ulicu  in  connec- 
tion with  (he  improvemenis  made  bv  bim,  it 
makes  a  case  of  part  performance  sultlciont  to 
remove  the  bar  of  tbe  statute.  His  subsequent 
relinquiabment  of  such  possession  was  evi- 
dently with  no  Intention  lo  abandon  (he  inter- 
est be  bad  already  acquired  In  tbe  property. 
Drum  V.  BUrent,  04  Ind.  181. 

8.  We  are  also  of  opinion  that,  under  tbe 
peculiar  circumstances  of  this  case,  tbe  bill  is 
not  open  to  the  defense  of  laches.  It  is  true 
tbe  advances  were  mnde  at  sundry  times  from 
1879  to  1SS4.  and  Ibe  bill  was  not  filed  until 
1699,  but  the  delay  U  sufHcIently  accounted 
for  by  tbe  Intimate  personal  relations  that  had 
alwaya  existed  between  the  plainlill  and  Mra. 
Marvin  and  Ibe  unlimited  confidence  he  bad 
repoaed  In  hei.    It  la  alleged  in  ihUconaectlaa 
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that  Itiey  bad  long  lived  lopreiber  1q  Ibe  same  Id  Ibe  Ifghl  moBl  favorable  to  hit  own  loler- 

liouse;  tnal  nbe  bad  ircnied  blm  and  apokeu  of  esta,  and  aiks  that,  upon  aucb  prewatstlon,  tbe 

b(m  BB  a  foster  cbild;  ihat  from  the  time  the  court  shell  decide  upon  tbe  aufficleticy  of  bU 

Krvices  were  rendered  UDtil  her  death  he  had  hilt. 

repeatedly  urf^d  her  lo  come  to  a  Belllemeot  *4.  We  do  not  thick  the  bfll  la  open  to  [187 
vitb  bim;  thai,  whenever  Uie  subject  was  re-  the  charge  of  malt! fariouaoeas.  While  (he  lOlb 
feirrd  to,  ebe  acknonlcdged  the  ju^iice  of  ihe  paragraph  aets  out  a  rerbal  agreement  to  con- 
clnim,  aod  asaured  bim  ebe  bad  provided  for  ve;  an  iolereat  In  land,  and  Ihe  prajer  ia  for 
bim  in  her  will,  Baying  tbnt  she  Inteoded  tbe  the  payment  of  a  certain  amount  of  money,  tbe 
bouse  to  be  hia  when  abe  woa  done  with  it,  and  discrepancy  is  explained  by  tbe  fact  that.  In 
thai  11  abould  belong  lo  them  Ixilh  while  she  view  of  tbe  trust  deed  to  White,  a  decree  for 
lived;  Ihat  on  this  account  be  had  neglected  to  a  half  interest  la  the  land  will  fall  to  Eatiaff 
take  measures  for  (he  enforcement  of  hia  plaintiff's  claim,  and  that  his  lien  ia  claimed  to 
TJgbtsi  and  that  he  did  not  know  until  her  extend,  not  merely  to  the  half  Interest,  but 
death  that  abe  had  failed  to  cany  out  ber  (o  the  wholeproperty,  tosatisfy  her  promise  tc 
promise  to  devise  tbe  entire  property  to  him.  convey  (o  bira  a  moiety  of  its  unencumbered 
Dealing  with  a  person  who  slood  in  this  re-  value.  Of  course,  nothing  that  Is  here  Baid 
lalioQ  to  bim.  and  with  whom  be  had  alwsys  can  efTecl  tbe  rights  of  White, 
been  upon  friendly  and  even  inltmaie  terma.  Tlu  duree  oftht  eaurt  Uloa  it  lAere/ort  rf- 
the  same  diligence  could  not  be  eipecled  of  tierted  and  the  case  remanded,  with  dlrectioDB 
him  aa  would  have  been  if  he  had  been  treat-  to  overrule  tbe  demurrer  and  for  furlher  pro- 
log with  a  Eiranger.  If,  as  be  aveie,  she  bad  ceedlngs  la  conformity  with  this  opinion. 
promixed  to  leave  him  the  entire  property  at 

ber   death,  he  may  have  considered  it  to  his  

■dvamugc  Co  await  this  contingency, rather  than 

186|to  pursue  *ber  for  half  thepropertydur-  a     td'    i>iTTi?ur    E>r,r  /,.  ir^ 

Ing  her  life.     As  she  died  In  Pebruiin',  1889,  ^   ^-   ^^^Y'      ^'                ' 

and  the  bill  was  filed  in  October  of  tbe  same  TiH.Tcn  ei- 1  ^cn 

year,  ihere  can  be  no  ctaico  that,  with  refer-  UHITED  bTATES. 

ence  lo  this  event,  he  did  not  act  with  sufficient  —-«=             ^.,-.«., 

promptness.     The  only  circumstance  that  oc-  (Bee  B.  C.  Heporter-s e<I.  M7-aB.l 

^r7ti^e\^r^rsu7pUrnVa!';tdtrno\^  rSr.r^S:=r;;:f"*'^ 

Intend  to  carry  out  her  alleged  agreement,  was  •'    ' 

the  execution   of  a   trust   deed    In   favor  of  l   Aoertlllcateby  tbe  Commlsrioner  of  Pensions, 

While,  of  which,  however,  there  ia  nothing  In  with  a  oerilOcate  of  ihe  Seoretar; of  itae  Interior 

tbe  bill  to  indicate  that  he  bad  aclual  notice.  oertKrlDs  to  Uieolllolal  character  nttbe  lormer. 

White  the  record  of  tbia  (rust  deed  would  np-  and  under  the  seal  of  that  Departmeat.  Is  sulD- 

erale  as  rocstruclive  notice  lo  subsequent  pur-  oieot  authentication  of  a  cop j- of  a  record  In  th» 

chaseta  or  eneumbrancerB  of  the  property,  it- is  «»™  "'  *■}"•  'ormer  lo  authorize  It  to  be  ailmit- 

«t  least  doubtful  whether  it  would  have  the  tedlnevldenoe. 

»meeffcctas  lo  one  who  alood  in  plaintiff's  «■  Teetlmonron  oroM-oiamtnatloti  a«  top«tof  a 

relation  lo  the  properlv.     Howard  Int.  Co.  v.  oonversatloi,  does  not  render  adrnMbJe  on  r^ 

a,l.y.  8  N  ^.271,  M^Am.Dec.  *78:  BaUt  .  S.^Tn'r^^ere'^.u^e^tr'  '^'^'"'^ 

XorcroM,   U  Pick.  221;  Jamet  v.   Brnwn,  II    ,  „^ , !../►--.■,  _m *^  . 

xr:..^.  in  />«._..  ij-  f.  -ID  U1..U  aaa  r  i  «-  Where  pension  mooPT  Qae  been  paid  over  to  a 
Mich.  25^;^  V  «,ff#,WMch.  4M:  /p(<-  ^^^^^^  the  obulSiof  thereatter  or  such 
harly  Crane,  i.2  1\\.  Ul;  DoolttlUy.  Coot,  IS  mnoer  fromhla.doe.^otoonsUtuteawl.hhold- 
I"■  ™*-  ^  <n«  or  the  mme  from  Mm  under  the  sUtuta  pun. 
The  queslion  of  laches  does  not  depend,  as  hbing  tbe  wroosful  wlthholdlns  o(  pension 
does  the  slaiule  of  limitation,  upon  tbe  fact  moaers  from  a  peoMoDer. 
that  a  cerialn  dcfinilo  lime  has  elapsed  since  l  Theterm"i'ltbho1dlDa*'lo  thesiatutepunlahlna 
tbe  cause  of  action  accrued,  but  whether,  un-  the  wroapful  wlthholdlur  ol  pension  moneya 
der  all  I  lie  eirnim stances  of  Ihe  p.irticiilarcasc,  from  a  penslnoer,  is  confined  to  moaer  due.  and 
plaintiff  is  chargeable  wiib  a  want  of  due  diti-  does  not  emUraoe  that  which  bad  tteen  paid  to 
pence  in  failing  lo  ioslltute  proceedings  before  'he  penplonec  and  bas  passed  under  hM  control, 
he  did.  In  Ibis  case,  we  think  Ihe  delay  is  S-  Where  there  is  a  ifoneralveraict  of  aulltronan 
fullT  explained.  Ovhton  t.  Carroll,  101  C.  S.  indictment  oonUlnlng  two  counts,  and  the  onlr 
4->6"[2.i:  0851.  It  Is  true  that  one  of  Ihe  par-  "™™  ^o""^  *"  }^  H""!^  relate  to  and  affect 
ties  to  this  illegcd  agreement  has  died,  and  T'^""iTir^^'J^.""r  ,?>^^;:^ 

thatthe  courthas  lostibe  t^nefli of  her testi-  1:7,^°,^^ reT.nd'ed'tt;r.;'i;L'ro:::ro'r 

niony  w.ih  regard  lo  the  alleged  aKrcement.  ^,  judgment  upon  tbe  second  count,  and  foe 

This,  howpver,  isa  clrciimslance  to  beconsid-  guobproccedlntisasto  the  first  count  aa  may  ba 

ered  by  the  court  In  neighing  the  evidence,  in  ooQlormlij  to  law. 

rulher  tbim  an  obstacle  to  the  malnlcnsucc  of  r-^r,   put  i 

the  bill  upon  demurrer.  l""-  '"'■■' 

There  are  doubtless  circumstances  Id  tbe  case  Argved     October     tS,     1S9S.        Decided    D»- 

Tt^hic-h  indicate  at  Icaat  a  difflcully  of  proof,  if  cembcr  16,  18S5. 
not   to  arouse  a   suspicion,  that   perhaps  Ihe 

plnlntltl  mnv  have  overstated  his  cs; e,  but  Ihe  TK  ERROR  to  the  Circuit  Court  of  the  United 

pleader  in  a' bill  In  equity  is  not  bound  to  stale  -L  Slates  for  (he  Northern  District  of  Georgia, 

either  ibe  lestltnonv  or  facta  which   militate  lo  review  a  judgment  convicting  A.  W.  Bal- 

mfiTtimt  his  theory,  but  only  lo  preseot  hia  case  lew  for  vrongtully  withholdiog  from  a  peD- 

*sa  f-        1ft  U.S. 

D,™zedDvC:.Ol>gTC 


Ballkw  t.  Uritbd  Btatm. 


188-190 


■ilowed  ftod   due  Iter,   and  for  receiving, 
■KCUt,  ft  grcHter  conipeneatioii  for  leTvice*  fn 
prosecutlPK  Ibe  claim  for  pensioD  tbtiD  la  pro- 
vided by  tEe  siatuies  relating  to  peiiitoai.    P- 
wntd,  and  eauu  remanded  with  inilrv^itmt. 

BUtemeat  bj  Mr.  Jmtiee   WUtet 

Ar  ibe  October  lerm,  1893,  of  the  circuit 

court  of  tbc  United  Stntcs  for  Ibe  nortbera  dis- 
trict of  Ocorgifi,  HD  iDdlctment  wu  found 
aj^ainst  Ibe  ulaiatiff  in  error,  eiDbraciuj;  two 
counts,  Ibe  nrM  cUargiog blm  wltb  nronefullj 
iritbholdinc  frooi  a  pensioner  of  tbe  United 
State*,  one  Lucj  Burrell,  part  of  a  penBion  al- 
lowed and  due  ber,  and  tbe  secooa  accaalog 
him  of  demaudlDir  and  receiving,  a«  agent,  a 
greater  compensaticn  for  servicea  in  prosecut- 
iDg  Ibe  claini  for  pension  tban  I*  provided  by 
tbe  title  o(  tbe  Revised  filatutea  pertatiijog  to 

Tbe  oEFenie*  cLarged  In  tbe  iDdlctment  are 
nade  punisbable  bv  tbe  final  parugrapb  of  U. 
6.  Rev.  Stat,  g  4786,  aa  amended  by  tbe  peu- 
•ioD  appTuprialloii  act  of  July  4, 18M  C^  Btal. 
atL.  101,  chap.  ISt.  g4). 

On  tbc  trial  of  tbe  caae  there  waa  conSict  in 
the  testimony  in  maEiv  particulars  a*  to  tbe  of- 
icDae  cbareea  in  tbe  orsi  count.  Tbe  evidence 
Unded  to  acow  tbat  tbe  cbeck  iMued  for  the 
payment  of  the  pensioner  waa  received  by  the 
Bccuaed,  »  pension  agent;  tbat  be  went  wiib 
the  pensioner  to  a  bank;  tbat  there  in  the  pres- 
ence of  an  officer  of  tbe  baclc,  the  check  vaa 
Indoned,  ud  waa  presented  to  ihe  paying  tel- 
ler, by  wboro  tbe  amount  was  paid  over  to  or 
"pnl  ta  the  hst"  of  the  pensioner,  who  wu 
■hown  to  be  an  illiterate  negro  woman;  that. 
either  b;  the  suggestion  of  the  bank  ottlcer  or 
of  the  accused,  tbe  tnoney  was  deposited  in 
the  bank  for  account  of  tbe  pensioner,  a  de- 
poall  slip  being  Issued  therefor.  Tbe  proof, 
moreover,  was  that  immediately  after  this  de 
posit  the  pensioner  went  to  an  office  In  tbe  vl- 
dnity,  where  a  check  for  (1,B87.S4,  one  half 
«f  tbe  amount  of  the  pension  cbeck,  waa  drawn 
hj  her,  ahe  making  her  mark,  this  cbeck  be- 
ing p»Bble  to  the  order  of  Hurley  Bailew,  a 
■on  of  the  accused,  by  whom  it  was  imme- 
diately collected.  There  was  conQIct  aa  lo 
whether  tbe  accuaed  participated  in  tbe  fraud 
In-  which  the  drawing  of  the  cbeck  waa  brought 
aSout,  or  whether  the  amount  inured  to  his 
X89j*beneflt.  Tbe  pensioner  testified  that  she 
•oppdaed  tbe  cbeck  was  drawn  for  (25  in  fa- 
vor of  her  son„whlle  the  drawee  of  tbe  cbeck, 
Hurley  Bsllew,  teatifled  that  it  was  given  him 
In  payment  for  an  iDslgniflcaDt  wrvice  ren- 
dered In  connection  with  tbe  procuring  of  tesli- 
mon;  during  llie  prosecution  of  the  claim  for 
tbe  pension.  There  was  testimony  on  the  sec- 
ond count  tending  lo  support  the  same,  al- 
though aa  to  lliis  count  there  was  also  a  con- 
flict in  the  evidence. 

During  the  cuurie  of  tbe  trial  a  page  from 
the  records  of  tbe  Pension  Office,  abowing  the 
tnue  nf  tbe  pension  to  Ihe  pensioner  named  in 
the  Indictment,  was  olfeted  and  admitted  In 
evidence  over  tbe  objection  of  the  accused,  to 
Which  action  of  the  court  exception  was  duij 

One  J.  O.  Chamblee  was  examined  as  a  wit- 
ness for  the  defendant,  and  ezceplion  was  re- 
1MC.8. 


served  to  tbe  exclusion  of  testimony  given  on 
his  redirect  examinntion.  At  tbe  cIom  of  ibe 
evidence  the  following  Inatrucllon  was  re- 
quested by  counsel  fur  tbe  accused,  which  was 
refused  and  exception  noted. 

"When  a  penaion  check  la  delivered  to  ti 
pensioner,  and  ahe  lakes  tbe  aame  to  a  bank 
and  haa  it  cashed,  and  then  deposits  tbe  snid 
fund  in  a  bank  and  takes  a  deposit  slip  there- 
for, tbe  fund  loses  its  nature  and  character  aa 
pension  money,  and  Ihe  ordinary  relation  of 
debtor  and  creditor  exists  tielwcen  tbe  pen- 
sioner and  the  bank,  and  If  thereafter,  by  any 
device  or  In  any  na;  whatever,  tbe  penaion 
altorney  obtains  a  draft  from  her  and  draws  it 
out  of  her  genera!  account,  he  cannot  be  con- 
victed of  withholding  under  U,  B.  Rev.  Slat 
§  5485,  and  it  would  be  your  duty  lo  acquit 
him  on  tbat  count,  if  these  be  the  facts  as  to 
tbat  branch  of  the  case." 

Tbe  giving  of  tbe  following  as  part  of  Ihe 
charge  of  the  court  was  also  excepted  to  by  de- 
fendant: 

"Now,  tbe  defense  here  is  that  Ihe  amount 
of  Ihe  check  received  from  Mr.  Rule,  Ihe  pen- 
sion agent,  really  went  into  tbe  possession  of 
tbe  pensioner  in  this  case,  and  tbe  contention 
for  tbe  government  is  that  under  tbc  fuels  of 
tbe  case  Ihe  money  really  did  not  go  into  her 
possession  in  contemplation  of  law, and  the^alm 
contend  that  the  allorney,lbe*defendaDt[  1  DO 
in  this  case,  could  not  withhold  the  money  or 
any  part  of  it  by  getting  tbe  check,  wbicu  is 
In  evidence  here,  for  eighteen  hundred  and  odd 

"Upon  that  branch  of  the  case  I  Instruct  you 
thus:  If  you  believe  that  the  receipt  of  the 
pension  check  under  all  the  circumstances  con- 
nected nitb  It,  and  tbe  possession  of  tbe  pen- 
sion check  by  Ibe  defendant  In  this  case,  and 
the  taking  of  tbe  clieck  to  the  bank  and  his 
accompanying  Ibe  pensioner  to  the  bank,  the 
turning  of  tbe  check  into  cash,  and  the  payment 
of  money  (o  her,  tbe  pbyiical  possession  placed 
In  her  b;  putting  tbe  money  in  herbal,  the  de- 
posit of  the  money  in  tbe  bank,  and  tbe  tak- 
ing of  tbe  pensioner  to  tbe  otfice  of  the  defend- 
ant and  tbe  drawing  of  tbe  check  for  $1,800, — 
if  you  believe  that  this  was  all  one  transaction 
arraneed  and  designed  by  tbe  defendant  in  tills 
case  ^r  the  purpose  of  getting  into  hia  posses- 
sion (1,800  of  the  money  which  tbe  pensioner  re- 
'  ii;  that  It  was  a  scheme  designed  by  blm, 
.  continuous  transaction,  for  ihat  purpose, 
and  that  he  was  a  party  to  it  end  was  tbe  bene- 
ficiary of  tbe  money  received, — Iben  that  would 
be  in  law  a  withholding  of  the  money  uniler 
Ibis  staCuIc,  and  the  defendant  would  be  guilty, 
and  it  would  be  your  duty  to  convict  bim;  but 
it  would  be  nccesasry  for  you  to  believe  that. 
The  other  rule  which  I  gave  you  is  true  and 
exists  In  law.  that  is,  that  tbe  money  can  be 
paid  by  their  attorney  to  tbe  pensioner,  and 
Ihcrrafter  there  miehlbea  transaction  between 
them  which,  of  course,  would  be  entirely  legal 
honest,  by  which  the  cash  could  pass  from 
the  pensioner  to  the  attorner,  but  that  would 
depend  on  the  character  of  the  Irsnaaclion, 
Tbe  ]urv  will  see  the  facts,  and  I  slate  it  to 
you  again,  that  if  all  these  facts  or  series  of 
facts  are  one  continuous  transaction  designed 
by  the  defendant  and  arranged  by  bim,  as  con- 
tended by  tbe  goveinmetil,  for  the  purpose  of 
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geitiof  IdIo  blB  poesessloD  eighteen  hundred 
Bod  odd  dolUra  of  the  monej  of  tbe  pensioner, 
and  tbflt  be  did  receive  ll  or  was  Ibe  beneQciary 
ot  tbe  receipt  of  It,  then  th&l  would  be  wilbbold- 
Ing  In  Ibe  meaning  of  the  aU lute.  Now.  the 
fftcts  In  tbia  case  are  for  Ibe  Jury  to  determine. 
Tbe  check  Hijcned  by  tbe  pea  si  oner,  wbicb 
ll>l]*secm9  lobe  mnde  toHuriey  Baltcwaod 
indorsed  by  blm,  la  in  evidence  and  you  will 
hare  that  out  with  you." 

The  court  instructed  the  Jury  (hat  If  tbey 
CODsidured  ibe  defendnnt  guilty  on  ore  count 
■nd  innocent  oo  llie  othei.  thty  should  so  find; 
ADi)  if  lliey  (ound  hiio  guilty  on  bntb  counis. 
thai  they  should  return  a  generHl  feniict  of 

£ii1iy.    This  iHSt  was  the  verdict  returned, 
fter  an  fneQei'luiLl  elTort  for  a  new  trial,  tbe 
caae  waa  brought  here  on  error. 

JTcMJ-*.  W.  C.  Glenn  and  Daniel  W.  Boun- 
tra,  for  pkinlifT  in  error; 

The  deposit  of  mooeT  in  tbe  bank  by  the 
peDsionuc,  under  the  circumstsuces,  became  a 
fienfral  deposit.  Ibe  pensioner  parting  with 
her  title  to  the  money,  and  thereby  tbe  relation 
of  debtor  and  credilor  existed  between  the 
bank  and  the  pensioner,  the  bank  agreeing  to 
pay  said  debt  by  returning  (he  same  amount 
orauy  puillheieor  on  demand.  Tbe  iqoney 
hccauie  ilie  property  of  the  depositoiy  and  the 
depositor's  claim  was  a  mere  chose  in  action. 
It  is  impressed  with  no  trust  in  favor  of  tbe  de- 
positor, and  there  la  no  relation  ot  cettui 
que  trail  between  ber  and  the  banker. 

Marine  Bank  y.  Fiilion  Counts/  Rank,  69  U. 
B.  2  Wall.  250  (17:7B7):  A'-itionat  Bank  of  Hie 
Sepublie  V.  Millard.  V  V.  8,  10  Wall  163  (19; 
897);  Marine  Biink  v.  Rvekmore,  SB  III.  463; 
.iffilna  Nat.  Rank  t,  Fovrth  Nat.  Bank.  46  N. 
T.  B2.  7  Am.  Rep.  814;  Jones,  Ballm.  102; 
Story,  Bailm.  S  B8, 

If  the  evidence  submitted  by  the  government 
U  true,  tbe  defendant,  if  guilty  of  any  offense, 
U  only  guilty  of  (he  crime  of  cheating  and 
iwindling  under  the  laws  of  the  slate  of 
Qeorgia. 

Ob.  Code  of  18S3,  ^  4505;  Jonei  t.  StaU.  93 
Ga.  552;  Johm(m  v.  State.  00  Oa.  4tl;  DoyU 
T.  Stat^.  77  Qa.  B16;  Batlcree  v.  State,  7fl  Ga. 
776;  Talvm  v.  State.  G8  Oa.  408. 

Where  tbe  government  introduced  Id  evi- 
dence a  part  of  acooresalon  orto  admission  of 
a  party  lo  a  cause  made  In  the  course  of  a  con- 
Teisalion  with  a  witness,  the  defendant  has  the 
rij;bl  lo  lay  before  tbe  court  tbe  entire  conversa- 
tion. In  criminal  as  well  as  In  civil  cases  the 
whole  ot  an  admission  made  by  a  party  is  (o 
be  pvea  in  evidence. 

Greenl.  Ev.  (15th  ed.)  g  218;  Boacoe,  Crlm. 
Ev.  (10th  ed.)  54;  State  v.  HoOenscJieit.  61  Ho. 
802;  State  v.  Martin.  S8  Mo.  6:i0:  Orittaold  v, 
Btata.  24  Wis.  144:  State  v.  EUiott,  15  Iowa, 
72;  Ptterten.  v.  StaU,  47  Ga.  524  (8);  lA>ng  v. 
Sli'le.  22  Oa.  40  (7);  Alfred  v.  State.  87  Miss. 
296,  Oreeny.  Stale.  13Mo.  382;  BBuwrv.  StaU, 
0  Mo.  864.  32  Am.  Dec.  825;  WiUiam  v.  St'iU. 
89  Ala.  632;  CorbeU  t.  Stale,  81  Ala.  820; 
Chamben  v.  StaU,  26  Ala,  59;  Frank  v.  StaU. 
87  Ala.  37;  StaU  r.  Mahon,  32  Vt.  241;  KeUey 
T.  Rvth.  3  Hill,  440;  Jtopl«  t.  Juhnton,  2 
Wheel.  Crlm.  Cas.  361;  Com.  v.ff«y«,  H  Grav, 
828;  Stale  v.  WortAini/lon.  64  N.  C.  584;  Craw- 
ford J.  StaU,  4  Coldw.  190;  Tiplon  v.  &<Ue, 
t90 


Peck  (Tenn.)  808;  Statt  v.  Itaae,  8  L*.  Ann. 
8.';0;  PeopU  t  NatU.  8  Cal.  106;  PeopUt.  Mur- 
pAif,89Cal.  S2;  People  t. Oelabert,  8a  Cil.  BOS; 
Rerpubliea  v.  MeCartt/.  3  U.  8.  fl  Dall.  86  (I: 
800);  United  StaUt  v.  Prior.  6  Cranch,  0.  C. 
87;  United  Slatea  v.  Wilson,  1  Baldw.  78;  Bea 
T.  Jonei.  3  Car.  &  P.  620;  Rex  v.  Biggin;  S 
Car.  A  P.  603;  People  v.  Strtnig.  30  Cal.  161; 
Cogmaa  v.  Com.  10  Bush,  405;  StaU  v.  Jfe- 
i3onne«,  82  VU491. 

Where  the  charge  of  tbe  Judge  to  (he  jury, 
is  of  a  character  to  mislead  the  juty,  tbe  error 
is  one  of  law  and  may  be  corrected  In  an  appel- 
late court. 

WaAinpton  A  O.  B.  Co.  v.  Tarr.eU.  98  U.  8. 
486  (25:  2aj);  Eiiieardt  v.  Darbv.  25  U.  8.  13 
Wheal.  312  (6:  605);  Loring  v.  Frue.  104  D.  8. 
328  (20:  713). 

It  is  error  for  Ibe  judge  to  submit  to  the  jury 
a  fact  or  stale  ot  facts  which  there  is  no  evi- 
dence tending  lo  prove,  or  to  give  instructions 
with  referencetoa  state  of  facts  not  io  evidence. 
Wiikejield  v.  SiniUi)riek.  4  Jones,  L.  327; 
GilchrUt  V.  Rogert.  6  Walts  &.  S.  488;  Ilerdie 
V.  Httger,  47  Pa.  60:  tf-I-o  v.  Toienitnd,  13 
Tei.  1*0;  Rx'jU  v.  KrHner,  4S  Pa.  40:.:  .Sbri- 
tcell  V.  Wtle(a,W Pa, St.lH;  Svillandv. llolgaU, 
8  Walla,  383;  SuMon  v.  Jtfarfrc,3  Jonus.  L.  320; 
Bond  V.  null,  8  Jones,  L.  14;  Wrbalcr  Colltge  v. 
Tyler.  35  Mo.  208;  Jeffereowillt  R.  Co.  v.  Saift, 
30  Ind.  459;  Ditkerian  r.  Johnton,  24  Ark.  231; 
Cotkran  v.  Slate,  30  Hiss.  541;  Ilenitlon  y. 
Bryant,  39  Hisa.  336:  Olirer  v.  SlaU.  30  Miu. 
626:  GaUna  it  C.  U.  R.  Go,  v.  Jacdtt.  20  IlL 
487;  Svaak  v.  SichoU.  24  Ind.  199;  .^rr  t. 
UniUd  Slalf,  153  U,  8. 034,  035  (38:815),  and 
caaes  cited;  Cobb  v.  Fogalman,  1  Ired,  L.  440. 

If  upon  any  one  issue  error  was  committed. 
either  In  the  admission  ot  evidence  or  in  tlie 
charge  of  the  court,  a  general  verdict  upon 
several  issues  cannot  be  upheld, 

Marylindy.  Bnldioin,  1!2D,  8.  490(28:822); 
Com.  V.  Boiton  <t  M.  R.  Co- 133  Mass.  383, 892; 
Wood  V.  StaU.  SON.  T.  117, 123. 

Mr.  Edward  B,  WIiitne;|r.  Assialant  At- 
torney General,  fordefendaut  in  error: 

A  pension  la  not  a  vested  right,  but  a  peri- 
odical bounty. 

Friebie  v.  United  Slatei.  167  D.  B.  160,  IM 
{39:  657.  869),  and  cases  cited. 

The  copy  Is  sufficient  under  U.  8.  Rev.  SUl. 
fi  883,  which  requires  merely  that  such  copies 
be  "authenticated  under  tbe  seals  of  such  de- 
partmcotB."  It  was  sigDed  by  the  Commis- 
sioner of  Pensions  himself  and  attesled  under 
the  seal  of  the  Interior  Department  by  the  act- 
ing Secretary  of  the  Interior. 

TAompion  v.  Smith.  3  Bond,  S30;  Callett  V. 
Pacife  In*.  Co.  1  Paine,  094,  612;  Sttphent  y. 
We$iwood,  35  Ala.  716. 

It  Is  claimed  that  tbe  court  should  have 
directed  a  verdict  of  acquittal  at  tbe  close  o( 
the  government's  evidence.  It  Is  unnercasary 
to  discuss  this  claim,  as  the  eiceptlon  takeu 
waa  waived  by  putting  in  testimony  on  behalf 
of  tbe  defendant. 

Union  P.  B.  Co.  v.  Snvder  ("  Union  P.  R. 
Co.  V.  DanieU't  152  U.  8.  '684  (38: 597);  Wilton 
y.  Haley  Liv  Stock  Co.  163  U.  8.  40  (88:  637); 
RvnkU  y.  Burnliam.  163  C.  8.  216  (88:  694). 

It  was  claimed  that  tbe  court  erred  in  ex- 
cluding from  Ibe  jury  a  portion  of  the  teatl- 
tnony  of  J.  B.  Chatnblee  to  (be  effect  that  A. 
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W.  Ballew,  at  some  sulMequest  time 
nltely  slated,  claimed  Ibat  the  (1,800  cbeck 
was  paid  to  his  sou  lor  Eervices  iu  prosecuting 
tbe  peDsloD  cl&lni,  and  rbat  bis  o»d  fee  wai 
(imp);  wbat  he  got  from  ihe  pcoaioD  office  as 
altome;. 

This  tesrimoDV  was  all  admiitrd  without 
objeclion,  but  suoaequeDtl;  excluded  from  (he 
considers  I  ion  of  ibe  jury  by  iDsiruciioo  of  tbe 
court.  Whether  or  not  this  iostructioo  was 
proper,  tt  Is  Bubmltled  that  tbe  defeodant  could 
not  have  been  prejudiced,  aa  Ibis  alalcment,  ad- 
miltedlf  amde pott  litem  metam.  wasreitemted 
most  atrougly  b;  Limself  and  bli  sou  io  tbeir 
own  lestimonj  on  the  trial.  Whatever  weigbt 
tbe  juty  might  have  Kiven  to  statemenls  In  his 
own  behalf  bad  any  beeu  made  by  lb L' defend' 
aol  before  any  coutrovemy  oi  qucHtioD  bad 
arixen,  this  statement,  made  uuder  clreum- 
■iRUFea  at  least  q  Lies  lion  able,  rnuld  not  pos 
•Ibly  have  bad  even  tbe  slight  eQect  on  the  case 
which  is  Eufflcieut  In  require  a  retrial. 

I.Hcai  V.  Broakt,  8S  D.  S.  18  Wall.  438,  4«4 
(91:  179,  7eS). 

There  would  be  no  safely  in  puttiDg  a  gen- 
eral queslinn  lo  a  witneasupon  bis  crnss-eiam- 
Inatioo  if  bis  answer  nilgbt  be  Ibe  means  of 
rendering  tlie  declurullon  of  tbe  opposite  party 
evidence  in  biaown  favor  without  being  called 
for  by  his  Bntagiinist, 

WtndUll  V.  laCLam,  6  Cow.  682,  895. 

When  a  man  is  sued  upon  two  Independent 
causes  of  action  or  indicted  for  two  separate 
crimes,  and  on  cross-esHminatlon  of  one  of  bis 
witnesses  a  conversation  was  referred  to  In 
which  he  declares  his  innocence  of  one  of  the 
two  charges  against  him,  that  does  not  entitle 
Ilia  own  counsel  to  draw  out  upon  re  eiamina' 
tfou  other  declaiatioDS  of  Innocence  relating  to 
the  olfaet  charge  as  made  in  the  same  conversa- 
Hon. 

Prii.  X  V.  Samo,  7  Ad.  Ss  El.  637;  1  Qreenl. 
Ev.  g  467,  and  cases  cited.  See  also  cases  cited 
In  note  to  1  Qreenl.  Ev.  (15th  ed.)  §301. 

A  wltneas  on  redirect  examination  can  be 
asked  ai  to  so  much  only  of  a  conversation 
brought  out  in  bta  cross  examination  as  could 
In  any  way  qunlify  or  ezpluin  the  statement  as 
to  which  he  bad  been  cross-examined. 

Qveen-i  Caae,  2  Brod.  &  B.  207;  Boum  v. 
Whited.  2fi  N.  Y.  170,  83  Am.  Dec.  837;  FwpU 
T.  Beach,  B7  N.  T.  608^513. 

Nor  can  a  statement  on  direct,  which  ta  ab- 
•olulely  adverse  to  the  parly  calling  the  wil- 
Dcas,  as  a  general  rule,  require  or  jusiify  any 
explsoatinn  or  quallflcalion  upon  cioas  eiaml- 
DalJon,  allhouKh  there  may  be  cases  where  tt 
may  be  justiflable  lo  supplement  tbe  statement. 

Simmon*  v.  Uaiieni.  101  N.  T.  427,  433; 
Oaok  V.  Stale.  U  N.  J.  L  843. 

Perhaps  the  rule  in  criminal  cases  may  be 
thus  briefly  staled.  If,  on  tbe  trial  of  an  In- 
dictment, the  state  offers  in  evidence  any  ver- 
bal or  written  declaration  of  Ibe  defeodant,  or 
any  act  done  by  blm,  admitting  bis  guitt.  either 
eipreMly  or  by  implicaiion,  or  from  which  a 

iury  may  legilimntely  draw  any  inference  pre- 
iidicial  to  the  defendant's  claim  of  Innocence. 
the  defendant  Is  entitled  to  offer  In  evidence 
the  wliole  of  the  conversation,  writing,  or  trans- 
action. 

Com.  V.  Et'iet,  11  Gray.  823,  325;  Com.  v. 
GeiUIard.  14  Oray,  4U3,  4U. 

100  r.  s. 


Because  it  is  held  that  the  Issues  u 


upon  the  other  count  and  their  verdict  Ibereon. 

CTaoMn  V.  VniUd  Slala.  142  U.  S.  HO  (35: 
988);  E«ini  v.  Vriiled  Utaiet  (No.  1),  153  U.  8. 
584,  688  (38:  830,  832). 

An  error  In  the  sentence  does  not  vitate  the 
verdict  [Re  Bonner.  151  U.  S.  243.  263  (3B:  149. 
163))  and  the  cose  mny  be  remanded  for  resco- 

Whart,  Crim.  PI.  &  Pr.  e§  780.  828;  Act  of 
Feb.  6.  1880,  chap.  113,  §  6;  ca»;es  cited  la  21 
Am.  &EnK.  Enc  Law,  1083,  1088. 

If  error  t>e  found  lo  exist  in  instructiona 
concerning  one  of  two  crimes  tried  together, 
tbe  district  attorney  should  be  ^iven  the  same 
right  which  plninlilT  has  in  a  civil  action. 

WasMngton  i£  W.  R.  Co.'v.T^rinerV'Wath' 
inqloii  A  U.  II  Go.  V.  Bitrmon'i  Ear.")  147  O. 
B.571  (37:384). 

The  broad  authority  given  lo  this  court  in 
criminul  cases  is  equivalent  to  the  powers  given 
to  many  stale  court.i  in  such  cases  to  render, 
on  appeal,  such  judgment  upon  tbe  verdict  as 
the  trial  court  should  have  rendered. 

£!j:  parU  Frederieh,  149  U.  8.  70  (87:  658); 
Simpton  v.  Slate.  56  Ark.  S   19. 

A  general  verdict  of  guilty  upon  a  series  of 
cotiots  for  different  crimes  (as  dislinguished 
from  a  series  of  counts  intended  lo  cover  tbo 
some  crime]  is  practically  equivalent  to  a  sep- 
arate verdict  upon  eacli. 

Gam.  V.  Botton  i£  M.  B.  Co.  133  Mass.  383; 
Com.  V.  Andreai.  183  Mass.  383;  Wood  v.  Stale, 
69N.T.117;  Htfj  v.  United  Stalei.l^ii  U.S. 
308,  317  (38:  739, 728). 

Mr.  Juttice  WUt«  delivered  the  oplnloii  ot 
the  court: 

The  assignments  of  error  address  themselves 
to  four  ruliDgs  of  Ibe  court.  Ihe  oneadmiitltig 
in  evidence  tbe  pension  cerliflcaie  and  tbe  other 
excluding  certain  testimony,  and  two  lo  the  re- 
fusal to  give  the  Instruction  requested  as  well 
as  to  tbe  error  alleged  In  the  instruction  given. 

The  ground  of  objection  relied  upon  as  to 
the  record  from  the  Pension  Office  is  that  the 
copy  was  improperly  authenticated .  because 
the  certitlcsle  signed  by  the  acting  Secretary 
of  tbe  Interior,  and  under  Ihe  seal  of  the  De- 
partment, referred  only  to  Ibe  official  chxrac- 
ler  of  tbe  Commissioner  of  Pensions,  and  Iho 
faith  and  credit  to  which  bis  atlestations  wero 
eniitied.  and  D.  S.  Rev.  Stat,  g  B83,  is  died  in 
support  ot  the  contention.  That  section  reads 
as  follows: 

"Copies  of  any  books,  records,  papers,  or 
documents  in  any  of  tbe  executive  depart- 
ments, authenticated  under  the  seals  of  such 
departments,  respectively,  shall  be  admitted  in 
evidence  equally  wltb  the  orl^cals  thereof." 

By  reference  to  the  transcript  in  question  la 
tbe  record,  we  find  tbat  tbe  certlScale  of  Ibe 
acting  Secretary  of  tbe  lolerior  was  preceded 
by  a  certiflciile  signed  "Wm.  Locbren,  Com- 
missioner of  Pensions,"  certifying  that  "theao. 
couipanying  page,  *niimberedl.is  truly[193 
copied  from  the  original  In  tbe  office  of  the 
Commissioner  of  Pensiona."  The  records  of 
the  Pension  Office  constitute  part  of  tbe  records 
of  tbe  Department  of  the  Interior,  of  which 
executive   department    the  Peiulon  Office  li 
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bill  s  constittieoL  We  tblok  tbat  Ibe  certlfl- 
caicH  !□  quc^llon,  tnken  togclber,  nere  &  Bub- 
Blanllal  compliiiDce  with  the  ntalute. 

""■      exceplinn  taken  lo   the  ruling  ont  of 
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defcndnnt'a  wltneseeB, 
tion,  icsiillg  from  the  follonlog  facts:  The 
witness  upon  bis  exsmiDstion-iaclilef  teslifled 
•olclj  with  reference  to  tbccircuntstanceB  con- 
nected with  the  living  by  tbe  pensfooer  of  the 
check  of  $1,837  34,  which  formed  tbe  basis  of 
tbe  charge  of  withholding  covered  by  the  first 
count  In  the  indictment.  Tbe  cross  exaininft- 
llon  was  confined  to  the  aamesubject.  Atlbe 
close  of  the  cross-eiaminntloa  the  nltnesa 
■taied  that  be  bad  been  a«ked  hj  a  special  ex- 
smlDfr  of  pensions,  wbo  was  fnvesttgnting  tbe 
mailer,  what  he  knew  about  the  consideration 
of  Iheclieck  in  question.  The  witness  further 
said  tbat  A.  W.  Ballew  came  and  asked  him 
if  be  had  l>een  Interviewed  by  the  examiner, 
to  which  inquiry  of  Bullew  tbe  witness  stated 
tie  hod  answered  yes,  and  bad  Informed 
Ballew  that  tbe  examiner  bad  questioned  bim 
>lK>ut  the  tl.t^OO  check,  and  rbat  be  told  him 
that  he  thought  the  check  bad  been  given  fora 
bouK  aod  loL  The  witness  next  stated  that 
Ur.  Ballew  then  told  bim  tbat  the  penaioner 
Itad  given  the  cbeck  to  Hurley  Ballew. 

Cpoa  redirect  examination  he  testlfled  as 
follows: 

■>Q.  In  tbat  conversaiion  witb  A.  W.  Bal- 
lew, the  defendant  here,  what  did  be  Bay  was 
the  basis  of  that  money  given  to  Hurley  Bal- 
lewT 

"A.  What  did  A.  W.  Ballew  say  he  done 
•8  a  mailer  of  Inducement  lo  hcrf 

•*Q.  Yes. 

"A.  I  don't  know  anything,  only  that  be 

ErORct^uted  tbis  pension  claim,  and  aa  lo  what 
t  bed  to  do  wllb  Hurley  I  don'i  know  that  he 
ever  snid  anylLlng.  I  tbink  he  told  me  be  got 
bia  fee  from  the  Pension  Department  u  B^ 

IDS']'  *"Q.  Tbat  1b  all  he  ever  gotr 
"A.  That  is  all  he  ^ot,  I  Ibink  he  told  me. 
"Q.  That  he  got  his  fee  from  the  Pension 

DcpartmenlT 

"A     That  is  all  be  ever  got" 

Objection  being  iDlerpowd  by  the  district 
allorney  to  proof  of  Ballew's  declarations,  the 
objection  was  suslaiiied  and  the  testimony  ex- 
cluilcd  from  tbe  coo  sii  I  era  tion  of  tbe  jury. 

The  ground  upon  which  counsel  for  plaiotilT 
In  error  rests  his  clnim  of  admissibility  is  that 
wben   a  confrsslun  Is  put  in  evidence  by  Ibe 

5r'>secut[on,  it  is  tbe  right  of  the  accused  lo 
emand  that  all  tbe  coDversation  in  wbich  the 
alleged  confessina  was  made  should  be  re- 
eeived.  We  are  unable  to  reach  tbe  conclu- 
cion  tbat  Ballew's  mere  statement  to  a  witness 
Iliat  the  pensioner  had  given  his  son  tbe  cbeck 
WHS  a  confession  or  In  the  nature  of  a  confes- 
sion. It  had  no  tendency  lo  eslablisb  bis  guilt 
or  lo  operate  to  bia  prejudice,  and  confessions 
are  only  admitted  as  being  statements  aeainst 
Ihe  inlereat  of  the  parly  by  whnm  they  are 
claimed  to  have  been  made.  But  tbereei- 
amiualion  of  Ibe  witness  was  not  directed  to 
tbe  ascertainment  of  what  other  atatements 
lind  been  made  in  tbe  converislion  upon  Ibe 
■ubji-ct  about  whirh  he  bad  Icslilied  on  bis 
cross-examination,  lo  wit,  tbe  check  to  Hurley 


Ballew,  but  to  tbe  drawing  out  of  new  matter, 
not  connected  with  tbe  subject  to  whicb  tbe 
croas  examination  related.  Thia  was  clearly 
Improper,  1  Greenl.  Bv.  g  467,  and  casea 
cited.  Bee  also  cases  cited  Id  not*  a  to  QreenL 
Et.  (ISth  ed.)  g  301,  and  PtopU  T.  Beach.  9t 
N.  Y.  608,  818, 

The   statute  upon  which  the  first  count  la 
based  reads  as  follows: 


Any  agent  or  attorney  or  other  peraon  In- 
ital  in  prosecuting  any  claim  for  pen- 
bounty  land,  wbo  sbafl  directly  or  In- 


directly contract  for,  demand,  or  receive,  o: 
retain  any  greater  compensation  for  bis  serr- 
Ices  or  instrumentality  in  prosecullug  a  claim 
for  pension  or  bounty  lano  than  is  herein  pro- 
vided, or  for  payment  thereof  at  any  other 
time  or  in  any  other  manner  than  is  herein 
provided,  or  wbo  sball  wrongfullv  withhold 
from  a  peasioner  or  claimant  the  wfiole  or  any 
pan  of  tbe  pension  or  claim  allowed  and  due 
sucb  pensioner  *or  claimant,  or  Ibe  laod[  1 94 
warrant  Issued  to  any  such  claimant,  alull  be 
deemed  guiily  of  a  miademeanor,  and  upon 
convicllon  thereof  shall  for  every  Buchoffeose 
be  fined  not  exceeding  (SCO,  or  Imprisonment 
at  hard  labor  uot  excccdingtwo  year*,  or  both. 
In  the  discretion  of  the  court." 

The  refusal  of  the  court  to  give  the  charge 
asked,  and  tbe  charge  by  it  given,  proceeded 
upon  the  theory  that  althougn  pension  money 
was  actually  paid  over  to  Ihe  pensioner  and 
by  her  deposited  Id  bank,  the  obtaining  there- 
after of  sucb  money  from  tbe  pensioner  coc- 
sllluled  a  wlibboldiDg  under  the  sUlute  just 
q[UOled.  Tbe  word  "withholding"  has  a  defi- 
nite aigniScation,  and  we  think  contemplates, 
as  used  in  tbe  statute  under  con  Bid  era  tion,  not 
the  fraudulent  obtaining  of  money  from  ■ 
pensioner,  but  tbe  withholding  of  the  money 
before  it  reaches  tbe  bands  of  tbe  pensloiter 
and  paase*  under  his  dominion  and  abs^uie 
control.  Tbe  context  of  the  statute  support! 
this  view,  for  Ita  penalty  is  Imposed  for  tba 
wrongful  withholding  of  the  whole  or  any 
part  of  the  pension  claim  allowed  and  due 
such  pensioner,  and  not  for  a  wrongful  obtain- 
ing of  the  same.  Tbe  fact  that  the  oftenae  of 
withholding  is  limited  to  any  agentor  attorney 
or  other  person  insirumental  In  prosecuting  any 
claim  for  pension  demonstrates  that  Congress 
intended  to  legislate  merely  against  tbe  wrong- 
ful withholding  by  cerlain  individuals,  wbo, 
by  reason  of  their  relation  lo  the  pensioner  and 
bis  claim,  mi|{bt  lawfully  obtain  poeaession  of 
the  same  from  the  governmeol,  and  upon 
whnm  resled  the  duty  of  paying  it  over  to  Ibe 
pea<ioner.  If  withholding  had  been  consid- 
ered as  applicable  to  the  retaining  of  pension 
money  obtained  from  the  pensioner  by  false 
pretenses,  the  limitation  as  to  particular  per- 
sons would  not  bare  been  enacted.  Indeed, 
lo  construe  tbe  word  "withholding"  as  relating 
to  money  received  from  a  pensioner,  not  only 
reads  the  word  "due"  out  of  tbe  statute,  bul 
also  leads  to  the  Inevitable  conclusion  that 
Congress,  wbilst  intending  to  makeil  an  offense 
to  obtain  from  a  pensioner  pension  money  by 
false  pretenses,  has  yet  confined  tbe  offense  to 
particular  individuals,  and  permliied  all  others 
lo  commit  with  Impunity  the  crime  It  was  In- 
tended to  punish.  It  also  follows  if  theatalule 
*tie  construed  aa  embracing  money  ob  [105 
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ttcan  a  pensioner  bj  fabe  pretenM,  that  the  act 
forbLds  wiibboldlag  moDe;  tbui  obtalonl,  but 
does  not  forbid  or  punUb  Ihe  act  ot  obtalaiiiK 
the  money  by  a  false  or  fraudulent  preteoK. 
Theae  reasona  make  it  clear  thai  tbe  purpose 
of  tbe  Blatule  in  puniabing  a  ulthholdini;  by 
certain  persona  itaoding  In  a  fiduciary  relation 
to  the  pensioner  is  coDtiateot  only  witb  ibe 
theory  that  Congreu  was  legislating  to  prevent 
■n  embeulemeut  of  pension  money,  not  a  lar- 
ceny thereof  from  the  pendoner  or  tbe  oblalD- 
log  of  tbe  aame  from  bira  by  false  pretenses. 
Thh  construclion  of  tbe  statute  is  further  Eup- 
pOTfed  by  reference  to  the  act  of  Marcb  3,  1873 
(IT  Slat,  at  L.  575),  in  ^  81  of  wbicb  is  contained 
the  orieinal  provision  making  it  an  oSenae  lo 
vftbhold  pension  money.  In  juiiaposltton  to 
that  section,  in  g  82,  nas  tbe  follontng: 

"Any  person  actinK  aa  atloraey  to  receive 
and  receipt  for  money  for  and  in  bebalf  of  any 
person  enllded  lo  a  pension  shall,  before  re- 
ceiving said  money,  take  and  subscribe  an 
Mlh,  to  be  filed  wilb  the  pension  agent,  and 
hy  bim  lo  be  transmitted,  with  Ifae  vouchers 
Bnw  required  bylaw,  lo  ibe proper  accouatinft 
officer  of  the  treasury,  that  be  Das  no  interest 
in  said  money  by  any  pledce.  mortEage,  sale, 
aaslftnment,  or  traneter.  and  thai  he  does  not 
know  ot  believe  ibai  tbe  same  has  been  so  dis- 
posed of  to  any  penmn." 

The  porlion  of  ^  S2  above  quoted  was  subse- 
quently embodied  In  U.  8.  Rev.  Stat.  §  4T4S. 

Tbe  siinuflcatton  wfairh  weaiBilo  tbe  word 
"wilbholdiDg"  Is  alao  shown  to  be  tbe  one  in- 
tended by  Congress,  by  tbe  previous  portion 
cf  tbe  paragraph  of  the  acl  ot  1084,  nhlcb  not 
only  makealt  an  offense  to  directly  or  Indirectly 
contract  for,  demand,  or  receive,  or  retain 
any  greater  compensation  for  services,  or  for 
1 entalilyin  prosecutiug  a  pension  claim 


than  allowed  t>v  tbe  act,  but  speciScnllv  is- 
htblta  Ibe  obtaibioK  of  payment  thereof  "at 
•ay  olber  time  or  Tn  any  other  manner"  than 


js  provided  in  tbe  act,  (bus  maklnff  it  clear  that 
where  It  was  Intended  lo  punish  the  offense  of 
receiving  an  Illegal  fee  as  well  after  tbe  pay 
meot  of  the  peDsion  to  tbe  pensioner  as  befoie 
tbe  receipt  by  bim  of  Ihe  money,  tbe  intention 
106]*was  unequivocally  conveyed.  Tbeclause 
"payment  thereof  at  any  other  time  or  in  any 
Ctber  manner  than  la  herein  provided,"  was 
sot  conwined  in  the  acl  of  1873.  nor  in  XT.  B. 
Rev.  Slat.  %  MHS,  but  was  first  embodied  in 
tbe  act  of  1884.  whereas  the  provision  as  lo 
withholding  of  a  pension  has  always  been 
confined  lo  the  withholding  ot  a  pension  "due" 
the  pensioner.  In  the  very  next  sentence  of 
tbe  acl  of  1878,  following  the  designation  of 
the  offense  of  withholding,  there  is  a  provision 
atBiing  a  penalty  to  the  offense  of  embezule- 
menl  of  pension  money  by  a  guardian  from 
hla  ward.  This  latter  offense  is  now  embodied 
In  U.  H.  Rev.  Stat,  g  4TBS,  wbicb  reada  as 
follows: 

"Every  guardian  having  the  cbarae  and  cus- 
tody of  the  pension  of  hla  ward,  who  embezEtes 
the  same  in  violation  of  bis  trust,  or  fraudu- 
lently converts  the  same  In  his  own  use.  shall 
be  punished  by  fine  not  exceeding  (3,000  or 
Imprisonment  at  hard  labor  for  a  term  not  ex- 
ceeding five  years,  or  both." 

It  may  be  remarked.  In  passing,  that  it  would 
ba  as  reasonable  to  argue  that  one  who  had 
IM  C.  S.  n.  B.,  BooE  40.  3 


attained  his  or  Ler  majority,  could  l>e  prose- 
cuted under  §  4783,  if.  after  such  aceouoling 
and  payment,  lie  fraudulently  obtained  money 
from  hia  former  ward  which  miglii  from  ths 
proof  appear  to  be  a  portion  of  Ihe  balance  EO 
paid  on  the  accounlin-;.  B9  tocnoirnd  that  when 
a  peuBliin,  allowed  and  due  from  the  govern- 
ment, had  been  paid  <o  the  iicnsioner.  it  con- 
tinued to  be  "due,"  in  any  money  tranaaction 
between  the  pensioner  or  his  former  agent  or 


The  instruction  given  by  tbe  trial  court  that 
there  was  a  withholding  under  tbe  statute  if 
Ibe  transacitou  in  this  caae  was  a  continuous 
aeheroe  designed  by  the  accused  for  the  pur- 
pose of  getlTiig  into  bis  possession  a  portion  o( 
tbe  pension  money,  made  bis  guilt  or  Inno- 
cence depend,  not  alone  upon  whether  there 
was  a  withholding  tn  tbe  statutory  sense  of  the 
word,  but  on  whether  there  was  a  scbeme  to 
defraud.  It  was  tantamount  lo  inslrucling 
the  Jury  thai  they  should  convict  even  though 
tfaey  were  satisfied  that  the  monev  bad  not  been 
'withheld,  if  Ihey  believed  that  before  [197 
payment  over  a  scheme  to  defraud  had  arisen 
which  was  carried  out  after  the  pensioner  bad 
received  Ibe  amount  of  ttie  pension,  and  after 
it  had  been  by  her  deposited  In  bank,  and  had 
created  between  her  and  ihe  bank  the  legal 
relation  of  debtor  and  creditor.  Summon  v.  ) 
KimMl.  93  U.  S.  80J,  889,  870  [23:  483,  4H5, 
48a];  FtoreneB  Min.  Co.  v.  Brown,  134  U.  S, 
8t«5,  801  [3h  424, 197].  Of  courae.  if  Ihe  in- 
dicimcDt  had  been  ao  framed  aa  to  bring  ihe 
facta  which  it  alleged  constituted  a  withhold- 
ing within  Ihe  reach  of  tbe  first  clause  of  the 
statute,  which  forbids  tbe  taking  of  illegal 
compensation,  the  instruction  given  by  the 
court  would  have  t)een  sound.  In  that  case, 
Ihe  taking  of  tbe  money  is  made  crimtniil, 
whether  done  before  paymentto  the  pensioner, 
at  the  lime  of  such  payment,  or  at  any  other 
time;  withholding,  on  the  contrary,  la  confined 
to  money  due,  which,  in  no  aense,  embraces 
Ihat  wbicb  baa  been  actually  paid  over  to  a 
pensioner  and  baa  pawed  under  his  complete 
control.  However  much  pension  money,  even 
when  taken  into  the  posseaslon  of  a  pensioner, 
may  retain  its  Identity  for  certain  purpose*, 
we  do  not  tlilnk,  for  the  reasons  Juslstaied,  that 
tbts  instruction  given  was  sound  in  law.  The 
elementary  rule  is  that  penal  statutea  most  be 
strictly  construed,  and  it  is  essential  that  Ibe 
crime  punished  must  be  plainly  and  unmis- 
takably within  the  statute.  JJnited  ^aUt  1. 
Breaer.  186  U.  8.  378  [SO:  IDO].  It  follows, 
therefore,  that  tbe  instruction  asked  was 
wrongfully  re lused  and  tbe  instruclloa  given 
was  erroneous,  and  that  there  was  error  m  the 
conviction  at  to  the  flrat  count  lo  tbe  lodlct- 


The  verdict  was  a  general  verdicL  That  in 
a  case  auch  as  this  a  general  verdict  Is  proper 
and  Imports  of  necessity  a  conviction  as  lo 
both  crimes  is  settled,  Clatuen  v.  Unil4d 
Btatet,  143  V.  S.  140,  146  [86:  986,  968].  It 
fallows,  then,  that  though  there  was  error  a* 
to  the  conviction  ot  one  of  tbe  otfeoaea 
charged,  then  was  no  error  in  the  conviction 
upon  Ibe  other.  Tbe  question  therefore  arises 
wheiher  error  aa  to  one  only  of  the  counts 
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muKt  lend  to  reversfil  of  Ihe  conviclion  on  tbnt 
cniiDt  aloDe  or  to  like  reversal  as  to  tbe  cnunt 
where  no  error  exists;  Id  olber  ivords,  wbctUer. 
after  reversing  tbe  Judgmecl,  whlcli  was  on 
bolb  counts,  we  on  annul  Ihe  verdict  upon 
1 08]the  first  'count  Blone,  and  leave  tbe  ver- 
dict lo  stand  Bd  to  the  second  count  unaSecied 
b;  tbe  reversal. 

It  was  beld  in  England  that  si  common  law 
a  Tpviewlng  court  upon  a  writ  of  error  In  a 
criminal  case  bad  not  the  poner,  upon  a  re- 
Teraal,  to  emer  a  proper  Judgment  or  to  remand 
Ibe  cause  for  tbat  purpose.  Ei  parte  Fred- 
trick.  14S  0.  8,  70,  74  [87:  «58,  (MSB],  citing 
Btx  V.  Bourne,  7  Ad.  &  El.  58.  This  couchi- 
■inn  rested  upon  the  Ibeurj  tbat  a  court  of 
error  was  confined  exclusive!;  to  the  deiermi- 
nalion  whether  error  existed,  and  if  It  found 
tbat  It  did,  iis  dut;  was  la  reverse  and  die- 
charge  tbe  prisoner.  In  Rrg.  v.  UoUoaay,  17 
Q.  B.  817,  328,  It  was  beld  that  since  tbe  pas- 
sage of  tlie  act  of  11  &  n  VIcL  chap.  TH.  ^  5. 
the  English  courts  posspssed  ample  power  upon 
tbe  reveraal  of  a  judgment  to  remand  the  case 
for  a  proper  judgment.  The  act  referred  to 
provided  as  folloira; 

"Tbat  whenever  any  writ  of  error  shall  be 
brought  upon  any  judgment  on  any  indict- 
meni,  information,  pTesentmenl,  or  inquisition 
In  any  criminal  caae,  end  tbe  court  of  error 
afaall  reveri>e  the  judgmeoi,  li  shall  be  comiie- 
leut  for  such  court  of  error  either  to  pronounce 
the  proper  judgment  or  to  remit  Ibe  rei-ord  lo 
Ibe  court  below,  in  order  that  such  court  may 

fironouuce  the  proper  judgment  upon  such 
Ddiclment,  informalioa.  presentmenl,  or  in- 
quisition." 

In  order  to  save  all  doubt  on  Ibe  subject,  so 
also  in  the  several  stales  statutes  bave  been 
adopted  expressly  conferring  upon  reviewing 
courts  tiutborlly  upon  reversal  to  remand  Ibe 
cause  lo  the  lower  court  with  such  directions 
for  ftirtber  proceedings  aa  would  promote 
■ulr>>tBDila1  juslico. 

The  statutes  in  reference  to  tbe  power  of 
Federal  appellate  tribunals  have  from  tbe  be- 
ginning dealt  with  tbe  stibjeci. 

By  the  judiciary  act  of  September  24,  1789 
(1  Blat.  at  L.  65).  it  was  provided  in  ^  24'-that 
when  a  judgment  or  decree  shall  be  reversed 
In  a  circuit  cuurt.  sucb  court  sbsll  proceed  to 
render  such  Judgment  or  pass  such  decree  as 
the  district  court  should  have  rendered  or 
passed,  and  the  Supreme  Court  shall  do  the 
aame  on  reversals  tbercin,  except  where  the 
reversal  Is  in  favor  of  the  plaintiff  or  petition cr 
In  Ibe  original  suit,  and  Ihe  damages  to  be 
19U]B*Bessed  or  matter  to  be  decreea,  'nre  un- 
certain, in  which  case  they  slii  1  remand  tbe 
aame  for  final  decision." 

By  g  25  of  Ihe  same  act,  this  court  was  given 
power  on  write  of  error  to  the  state  courts  to 
re  examine,  reverse,  or  affirm  their  Gnat  judg- 
meati  "In  the  same  manner  and  under  the 
same  regulations,  and  the  writ  shall  have  tbe 
tame  effect  as  if  tbe  judgmeni  or  decree  com- 
plained of  bad  been  rendered  or  passed  in  a 
circuit  court,  and  tbe  proceeding  upon  reversal 
shall  also  be  the  aame,  etcepi  that  the  Supreme 
Court,  Instead  of  remanding  the  cause  for  a 
a — ,  J — i.i —  may,  at  Iheir  dlscre- 


manded  before,  proceed  to  a  final  decision  of 


Under  tbe  power  thus  conferred  it  has  never 
been  queatloncdlbatlbiscourtposse^ucd  author 
ity  upon  reversal  for  error  of  a  final  judgnietil 
lo  award  a  new  trial.  The  recognition  of  this 
right  involves  necessarily  a  denial  of  tbe  prin- 
ciple upon  which  tbe  caae  of  Rtx  v.  Bourn* 
proceeded.  As  we  bave  seen,  the  |>ostuIate 
upon  which  thai  esse  rested  was  the  absence 
of  power  to  render  such  judgment  or  order  aa 
tbe  ends  of  justice  might  require,  because  of 
Ihe  want  of  aulborily  to  do  anything  else  but 
detcrraioe  thccxistence  of  the  emir  curaplaioed 
of.  It  is  clear  that  by  %  24  of  the  judiciary 
act  of  1786,  power  was  conferred  upon  Lhe 
circuit  courts  nhcD  revletriug  the  juagments 
or  decrees  of  dislrlct  courts  to  render  sucb 
Judgmeni  or  pass  such  decree  as  the  district 
court  should  have  rendered  or  passed,  and 
that  upon  this  court  was  conferred  the  same 
power.  True,  at  the  lime  tbe  judiciary  net 
was  passed,  no  jurisdiction  to  review  final 
judgments  in  criminal  cases  was  vested  in 
circuit  courts  or  in  lliis  court,  except  in  cases 
of  errur  lo  courts  of  Inst  report  of  a  stale,  but 
as  the  power  on  writs  of  error  to  siale  courts 
embmced  criminal  cases.  It  could  nut  have 
been  coiilcmplaled  that  tbe  general  gmni  of 
authority  on  such  writs  to  render  the  judg- 
ment required  by  the  justice  of  the  case  was 
renlricted  lo  civil cases aloue.  ThcsiilMequent 
statutes  add  cogcucy  lo  Ibe  view  that  Ibis  was 
not  con  tempi:  I  ted. 

The2<iseciion(>f1he  act  of  June  1,  1872  (17 
Slat,  at  L.  "ISe,  chap.  255).pruvided  that  [200 
tbe  appellate  court  [referring  lo  Ibis  court  and 
circuit  courts)  may  affirm,  modify,  or  reverse 
the  judgmeut,  decree,  <ir  order  brouicht  be- 
fore It  Kir  review,  or  may  direct  such  judg- 
ment, decree,  or  order  lo  be  rendered,  nr 
such  further  procecdiDgs  to  be  bad,  by  Ihe 
inferior  court  as  Ihe  Justice  of  Ihe  case  may 
require. 

The  Buhsequent  embodiment  of  the  proriatoD 
just  quoted  in  U.  S.  Bev.  StaL  §  701,  makea 
clear  the  fact  Ihat  Congress  in  contening  Ibe 
power  lo  review  an  error  did  not  intend  that 
Uie  power,  on  reversal,  to  make  such  order  aa 
was  called  for  bv  the  unlure  of  Ihe  error  found 
to  exist,  sboulil  \ie  limited  lo  civil  cases.  Sec- 
tion TUl  reads  as  follows: 


circuit  court,  or  district  court  acting  as  a  cir- 
cuit court,  orof  a  disirlctcouri  in  prize  causel 
lawfully  broueht  before  It  foe  review,  or  may 
direct  such  judgmeni,  decree,  or  order  to  b* 
rendered,  or  such  further  procei-dinss  to  be  had, 
by  Ihe  Inferior  court  aa  the  justice  o(  tbe  cote 
may  require," 

There-ennclmeDtof  tbeprovisiousaalo  writs 
of  error  lo  tbe  highest  court  of  a  alate,  coo- 
lained  In  D.  S.  Rev.  Stat,  t^  709,  manifests  thft 
purpose  lo  continue  In  force  the  power  in  such 
cases  to  render  Ibe  judgment  required  by  Ihe 
ends  of  justice.  The  miiguage  of  tbe  slalule 
is  that  on  such  writs  Ibe  judgment  of  the  slate 

"May  be  re  examined  and  reversed  or  af- 
firmed in  the  Supreme  Court  upon  a  writ  of 
error.    Tbe  writ  ^all  bave  the  same  effect  a» 
too  U.8. 
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it  the  JudgmcDt  or  decree  complnlned  of  hnd 
beta  rendered  orpnssed  in  acourloF  the  United 
Btales. 

"Tlie  8iipreice  Court  may  reverw,  modtfy, 
or  affltm  Ilif  judgment  or  decree  of  siicb  stnlc 
court,  and  nnj,  nt  rliclr  discreiion.  awnrd  ei- 
ecutioo  or  remand  ibe  saTne  lo  ttic  court  rrom 
whicb  it  was  removed  by  Ibe  writ." 

By  Ibe  act  of  Mnrcb  3,  1870  (30  SIM.  M  L. 
S54.  cbap.  1T6>,  jurisdiction  nns  couferred  iu 
cerlAiu  criminal  coses  upon  circnil  courts  tore- 
Tien  JudpmeiiU  oF  Ibe  distiicl  courts,  and  ll 
waiproviiled  in  §  3  tbat  "iocase  of  an  affirm- 
ance of  tbejudpmenl  of  1  lied  islrict  court,  the  rir- 
S01]cuilcoiirtshnll  proceed 'lopmnouncefliiol 
Knleiicc  and  lo  award  executlnn  Ibercon;  but 
if  aucb  judgment  sball  be  reversed,  the  c' 
court  mnv  prixied  witb  Ibe  trial  of  asid 
de  iiaco  or  remand  tlic  same  to  the  district 
lor  furl  her  proceedings." 

The  acl  of  February  6,  1889  (2r>  Slat. 
855,  cbap.  118),  which  icive  jurisdiction  t 
Cflurt  by  writ  of  error  in  nil  capital  cases  tried 
before  aiiv  court  of  Ibe  United  Slates,  provided 
tbat  tbc  dnni  jiidttnicnt  i<f  such  court  a^nioM 
the  rexpoiideni .  upon  tbe  nppliciitlon  cf  there- 
apondvnt,  should  be  re-exnmtncd,  reversed,  or 
affirmed,  upon  writ  of  error,  under  such  rules 
aod  regulations  as  ibiD  cmirt  migbt  prescribe. 
And  tbe  act  further  litrlired: 

"Wbeo  BDj  such  iudement  shall  lie  eilbcr 
reversed  or  nfflrmeil  llic  cause  sball  be  re- 
manded to  tbe  court  from  whence  it  came  for 
further  proceedings  In  accordance  witb  Ibe  de- 
cision 01  tbe  Supreme  Court,  sml  tbe  court  to 
which  such  cause  is  so  remanded  shall  have 
power  lo  cau»ie  such  Judgmeut  of  the  Supreme 
Court  10  be  inrricd  Into  cxcculion." 

Bv  Ibe  net  of  llnrcb  3. 1891  (21  Slal.  at  L.  826, 
cbup.  617),  Jurisdiction  wns  conferred  upon 
Ihisrourl  "In  cases  of  conviclioo  of  a  capital 
or  oibemifc  infamous  crime;" and  jurisdiction 
wa<:  I'oiiferred  In  olber  criminal  cases uiwn  tbe 
ciri'uii  courts  of  np|icnls  established  by  tbnt  act. 

Witb  reference  to  (be  newly  estnblisbed 
courts.  In  g  11  ot  Ibe  act  it  wa«  provided  as 
follows: 

■'Ami  all  provisions  of  law  now  in  force  reg- 
nliiliiiir  the  methods  and  systems  of  review 
Ihrougb  appeals  or  writs  of  error  shall  regulate 
Ibe  methods  and  svsiem  of  nppenh  and  writs 
ot  error  pnividcd  for  in  Ibis  nci,  in  respect  of 
tbe  circuit  couris  of  appeals,  including  all 
provisions  for  bonds  or  oiber  securities  to  be 
required  and  taken  on  such  appcnis  and  writs 
of  error." 

It  Ibus  concliiaively  apjiears  that  the  aulbor- 
It^  of  this  court  to  reverse,  and  rem.ind  with 
direclions  lo  render  such  proper  jndement  as 
the  case  might  regnire.  upon  writs  of  crior  in 
criminal cnses,  lo slote courts, and tnthc  circuit 
eourlBiucapilalCBPca, was  confcs-iedi^  conferred 
2<)2]  by  espress  statutory  "provisions,  and 
tbal  a  like  power  was  conferred  upon  the  circuit 
courts  of  ajipeals  and  circuit  courts  in  CHSes 
where  they  eierclsed  jurisdiction  by  error  in 
criminal  cases  over  the  district  court 

From  Ibis  and  from  a  review  of  tbe  legisla- 
tion on  tbe  subject  of  the  powers  conferred 
upon  this  court  hs  a  reviewing  court.  It  follows 
M  a  necessary  concliuion  that  jicncral  aulhor- 
lly  was  L'ivcn  lo  it  on  writ  of  error  to  take  such 
aclion  as  tbe  ends  of  justice,  not  odIt  in  dvll,  | 
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but  in  criminal,  casea,  mtgbt  require.  To  coo* 
lend  otherwise  presupposes  that  Cnngreas  bad 
conferred  this  power  upon  Ibis  court  on  wriM 
of  error  lo  slate  courts,  on  writa  of  erior  to  the 
circuit  courts  in  caplinl  cases,  and  hsd  nlio 
conferred  like  power  upon  circuit  courts  and 
the  circuit  courts  of  appinis,  and  yet  had  de- 
nied it  to  Ibis  court  in  a  cIbfs  of  criminal  cases 
where  jurisdiclion  was  conferred  by  writ  of 
error  under  the  act  of  1891.  To  so  concluda 
would  work  out  an  abxurdllT,  and  would  dft- 
slroy  tbe  unity  of  ibe  Federal  Judicial  system. 
The  contrary  conclusion  finds  support  only  la 
tlie  contention  Ibal  because  in  each  concession 
of  jurisdiction,  by  writ  of  error,  there  was  not 
a  re  expression  of  tbe  general  method  liy  which 
such  writ  sliould  be  exercised,  therefore  th« 
grant  of  power  was  devested  of  its  efficacy. 
But  Ibis  is  fully  answered  by  ibe  entire  blsUiry 
of  the  b'gislntlon  wbicb  demonstrolos  that  tba 
penernl  grant  of  power  to  render  a  proper  judg- 
ment on  writs  of  error  was  evidently  not  rulfc 
eraieti  in  express  terms"  when  new  subject* 
matter  of  juriadicliou  were  vested  in  this  court, 
because  such  aulhoril^  was  deemed  to  be  al- 
rendy  adequo'ely  provided  by  the  grocral  stat- 
iites  on  the  subject.  For  this  reason,  in  speak- 
ing of  Ibe  act  of  1801,  ihiscourl  said.  In  Hurimn 
v.  Parker.  1^6  V.  B.  277,  28i  [30:  «*,  42SJ: 
"As  to  the  methods  and  systems  of  review, 
throuv'h  appeals  aod  writs  of  error.  Including 
the  citation,  superseded,  and  bond  or  other  se- 
curity, in  cases,  either  civil  or  criminal,  brought 
to  this  court  from  ibe  circuit  court  or  the  di!t> 
Irict  court.  Congress  made  no  provision  In  thia 
act.  evidei:i]y  considering  those  matters  to  be 
covered  and  regulated  by  tbe  provisions  of 
earlier  statutes  forming  parts  of  one  system." 
In  Hr  Conncr.151  U.  S.  242. 282 138: 140.15S], 
e  held  tbat  an  error  *in  a  sentence  did  [20.1 
It  vltiote  a  verdict,  and  tbal  this  court,  silling 
lo  balicas  corpus,  migbt  remand  tor  resentence 
one  whose  conviction  was  lawful  but  against 
whom  a  iudEmenl,prroneous  in  part,  had  been 
rendered.  In  (bis  case,  astheoitly  errors  found 
in  the  record  relate  to  and  affect  tbe  crimecov- 
ered  by  tbe  first  count,  substantial  jiii'tce  re- 
quires, nnd  it  is  so  ordered,  ihal  tAe  general 
judfimtnl  rtndcred  bti  iht  eovrt  Mate  thouUI  b» 
retertd,  and  tbe  csuse  be  remanded  to  tbat 
court  witb  instruciions  to  enter  JudgniCDt  upon 
the  second  count  of  the  indietmeni,  sn'i  for 
ich  proceedings  with  reference  to  tbe  first 
count  as  may  be  in  conformity  to  law. 
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declBrallOD  of  th«  part;  who  alari.  made 
presence  by  him  u  >  witness  when  he  H  ooa 
frunieO  wlih  a  oharge  of  murder.  All  men  wouli 
•ay  tliBt,"— li  erroneous  11  praoUoallfdeprlvIni 
him  of  ibe  beneflt  nf  bis  leatlmoDT. 
I.  The  wiM  and  bumaneproTlMoiint  the  law  till 
tbr  penoD  accused  1»  a  oumpewntwiiDeashouli 
Dot  be  defeated  brboMUelDtliiuitiDnsoIUisttii 

1.  As  a  witness  a  defendant  la  do  more  to  be  vis 
Ited  witli  oondemnatlaD  ibau  be  to  to  be  olotbei 
wilb  sanctity.  ■lmplTl)ecauBe  he  Is  under  accusa 
Uon,  and  there  ta  no  presumption  of  law  Id  favoi 
ofora^nsl  blBtrutbfulaesi. 

4.  The  iDSlrortlon  to  tbe  Jury  that  thej  are  t* 
dniwthedlstiacLloD  beiween  whena  dibd  srmi 
blDis«lf  from  Ill-will  and  animosity  and  bunts  u| 
bis  advemary  and  slays  him.  and  where  bs  anni 
himself  for  self-dereDse.  toerrODSOiuaa  Innorlnf 
tbeevlclenoe  ibat  defendant  bad  not  armed  bim 
•eir  at  all.  but  bad  a  gun  wtib  blm  for  IbB  pur^ 
poses  of  Bport  and  that  b)s  bclDK  at  Ibe  place  ol 
tbe  homicide  had  no  connectloo  with  tbe  de- 
oeasod,  and  does  not  allude  to  defensive  msttei 
wbicb  throws  B  dUIereDt  light  on  tbe  traosBC- 
Uon. 

t,  ComniDnlaatad  recent  tfareali  are  admlnlble  in 
evidence  on  tbe  question  wbetbor  defeo dent  had 
reasonable  oeuse  to  apprehend  an  attack  fatal  tc 
lire  or  frauKbt  with  bodily  Injury, 
tlOed  In  acting  on  a  sUgbt  '  -— "-  ■' 
from  tbe  other. 

1.  What  Is  or  It  not  an  overt  demonstration  ol 
tiulenoe  varies  with  the  clrcumatancea.  EJudei 
tome  circumttanoea  a  sJiKht  movement  may  Jus- 
tify Initant  action  because  of  teasonabte  appre- 
hension of  danger. 

T.    An  iDBtructloD  that  lbr«eta  by  deceased  to  take 
tbe  lite  of  defendant  may  be  treated  as  evidence 
Otsplteorlll  wtUby  the  lacle 
Itaelt  and  erroneous  where  It 
to  the  conduct  of  tbe  deceated  at  the  time  of  the 
kllllos'.  which  showed  an   Intention  then  and 
there  to  oarry  out  tbe  prevloui  threata. 
[No.  698.] 
Bubmitled  Notembtr  tO.  1896.    Decided  Deemt- 


PI  BRRORtotbeClKDil  Court  of  the  United 
l^tatea  tor  Ibe  Western  Disirict  of  ArbantaB, 
to  review  a  Judgment  coavlctltig  JnbD  AllLson 
of  Uie  murder  of  hli  father,  William  Allison, 
uul  BenienciDS  blm  to  be  haoged.  Hetereed, 
tMtA  direOioKt/or  a  new  trial. 

StBlcment  bj  J/r,  f7Ai>f  JuidVeFnllert 
John  Allison,  some  twenty  fears  old,  was 
indicted  for  tbe  murder  Of  his  father,  Willlani 
AllisoD,  00  the  6tb  da;  of  Jaouar;,  1896,  al 
the  Cherokee  Nulloo  in  the  Indian  Fouotr;,  fn 
the  western  district  of  Arknoias,  found  guiltj 
bj  ajur;,  under  tbe  iDStructiotia  of  the  court, 
■Dd  MiKeoced  to  be  bandied,  whereupon  be 
■ued  out  thin  writ  of  error. 

The  evidence  tended  to  show  tbat  tbe  AIH- 
MDB  redded  up  10  tbe  veer  1893  in  the  state  of 
WaahlnKtOD;  Ibat  tbe  parents  had  been  di- 
vorced; that  tbe  fatber  bad  repeatedly  tbreat- 
eoed  the  Uvea  of  the  nembeta  of  hia  family, 
and  for  id  aasault  upon  one  of  bia  ions  and 
bis  son  iQ-law,  by  sbootlog  at  them  with  a  pis- 
tol, had  beensenl  tolhepenileuliaryforayeBr: 
and  tbat  thereupon  the  lamlly  left  the  itale  of 


le  demoDstratluD 


misleading 


Waablngton  and  came  to  the  Indian  couolry. 
In  about  a  year  the  father  appeared,  SrtI  at 
Hot  Sprlon.  ArkanuB,  where  one  daughter 
bad  located,  and  then  in  the  neiKbborbood  of 
the  other  members  of  tbe  family  In  tbe  ludian 
coutilrvi  and  at  once  began  tiirealenlng  tbe 
tivea  of  tbe  entire  family,  and  particularly  that 
of  bis  son  John.  A  grent  variety  of  vfodlctive 
threats  by  tbe  deceased  In  Wasblajctoo.  at  Hoi 
Springs,  and  in  the  Indian  country,  was  testi- 
fied to. 

Evidence  was  also  adduced  that  on  one  occa- 
sion be  came  to  the  bouse  where  tbe  molher 
and  ber  children  were  living  and  demanded  to 
see  the  children,  who  (except  John  and  one 
whom  be  bad  seen)  were  not  al  home,  and  be 
then  wished  to  see  their  molher,  wbo  objected 
to  meeting  him;  that  he  persisted,  whereupoD 
Mb  son  John,  who  bad  a  gun  in  his  hand,  lotd 
him  be  must  leave,  and  Ibe  father  dared  Jnlin 
to  come  out  and  be  would  figbt  blm  outside, 
but  .lohn  answered  that  be  did  not  want  noy 
trouble  wilb  him — only  wanted  him  to  may 
away  from  there,  and  the  deceased  repllcl: 
"God  damn  you,  I  will  gooff  and  get  a  pm 
and  kill  tbe  last  damned  one  of  you;"  lliat  lie 
Bubsegnently  told  his  Bon-ln  lawto  tell  John. \lti- 
Bon*"that  he  would  blow  hi9GoddBmne<i[20>'i 
brains  out  tbe  first  time  be  seen  htm;  iiild 
bim  to  tell  him  be  would  kill  his  molher 
and  (he  entire  family:"  that  the  day  after  tbil 
occurrence  Johu  Allison  and  bis  mother  msite 
ID  arfidsTlt  to  get  a  peace  warrant  for  William 
Allison,  and  on  that  occasion   John  told  tbe 


and  asked  bim  if  he  killed  the  old  n 
would  be  done  with  bim.  and  he  replied  tbst 
"if  the  old  mail  came  to  bJB  house  and  n\fff\ 
1  racket  and  tried  to  carry  out  his  threats  Ibat 
be  lold  me  he  had  made  oo  him,  I  told  him  be 
would  be  justified  in  doing  it,"  but  that  be  must 
not  go  "hunting  tbe  old  map  up  and  Irving  to 
lcillbim;"Bnd  that  John  said:"!  will  pot  bother 
tiim:  if  be  will  let  me  alone,  I  will  let  him 
ilone/'  and  tbat  this  was  five  orsii  days  before 
:be  killing.  The  evidence  further  tended  to 
ibow  tbat  Ibe  deceased  had  been  In  the  hnbit  of 
^rryiu)!  a  pistol;  thai  he  stated  that  he  bad  one; 
iiat  on  New  Year's  day  be  tbrtalened  one  of 
;be  witnesses  with  that  weapon,  aod  another 
vitnesB  testified  to  catching  a  glimpse  of  it  once 
ivhen  he  put  his  band  arouod  to  his  bip  pocket; 
]ut  tbat  he  had  no  pistol  on  him  when  he  was 
illled.  Tbe  deceased  was  Elaylng  bi  Ibe  house 
)f  one  Farris,  and  a  witness  teslined  In  rebut- 
al  to  converalng  with  John  when  he  was 
'warming"  on  one  occasion  at  tbe  barn — pre- 
lumably  Farris'  barn — and  asking  him  why  he 
lid  not  go  up  to  tbe  house,  and  he  said  be  did 
lot  wHDt  to  go  up  there;  that  he  was  afraid  be 
ind  his  fatber  would  have  some  trouble;  that 
le  was  afraid  his  father  would  burl  bim;  and 
hat  he  was  going  to  kill  him  lost  as  quick  aa 
le  caught  bim  away  from  the  house. 

Aa  to  the  circumstances  immediately  siir- 
onndlng  the  homicide,  tbe  defendant  tMtifled 
hat  be  and  >  man  t^  the  name  of  Rucker 
lad  killed  a  deer  near  Sucker's  the  da;  be- 
ore,  and  tbat  be  had  promised  Rucker  lo 
time  back  the  nekl  day  to  bunt  for  others, 
.nd  was  riding  by  Farris'  place,  wbicb  wbi 
>D  the  rtMd  to  Rucker't,  wiUi  bis  gun  in  bia 

,,  i««fj.». 
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btiid,  on  tbflt  nniid,  on  the  morolDg  o(  Jan- 
sarf  B,  nben  be  saw  a  peraAo  irlinni  he  took 
to  be  hfa  brother  Jasper  upal  Farrit'  houie:  tb«t 
S06J  *tbl8  peraoQ  turned  out  to  be  Farrli  nf  tli 
hlibrotber'B  coat  oa;  but  be  aiopped  at  tbe 
•table  tbioktiig  that  bis  brother  would  come 
down  tbat  way,  oa  he  bad  learoed  from  hli 
■ttler  tbat  hia  brother  waa  to  be  at  tbe  place 
tbal  lime  tor  the  purpose  of  removlDg  aome 
bouaehold  goods;  tbat  bo  did  not  go  up  to  the 
bouse  because  he  did  oot  want  to  meet  bfi 
falber:  tbat  shortly  aFler  be  arrived  at  tbe  barn 
hl«  father  came  throuKh  tbe  Kale,  aod  be 
■tepped  to  one  aide  to  let  him  go  luio  tbe  bam 
If  be  wished  to,  but  deceased  did  not  go  to- 
wirda  ibe  door,  came  aliaigbt  towards  blm, 
and  when  he  got  a  few  feet  from  him  aaid: 
"Tou  have  got  It,  have  youf  and  threw  hie 
hand  back  as  if  be  was  going  to  get  a  pUlol; 
"made  a  demon  hi  ration  that  way,  and  that 
tbli  demonMration  and  the  threats  he  had  madi 
led  defendiint  U>  believe  that  be  was  going  to 
draw  a  pialol,  and  he  fired:  that  be  flrcd  tliree 
shots,  but  Dooe  after  the  deceased  fell.  Defend- 
ant WHS  corroborated  by  Kuckcrand  others  In 
many  particulars,  hul  contradicted  by  tbe  gov- 
emineDL's  witnesses  Id  respect  of  firing  after 
his  father  was  down,  they  testifying  that  he 
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thought  It  eniitled  to.  as  Id  tbe  Instance  of 
other  witnesses,  uniuflucoced  by  JDStrucIinaa 
which  might  npetale  to  airip  him  of  the  com- 
petency accorded  by  the  law. 

Wo  repeat  what  was  aaid  by  Mr.  Jurtiet 
Shims,  speaking  for  tUe  court,  In  flieki  t. 
United  SialM.  ISO  U.  S.  442.  453  [87:  1137, 
1141]:     "It   la   not   unuaiial   to   warn    Juries 


fell  a 


the  a 


Mr.  WlUUm  H.  Cravena  tor  p 

Mr.  Edward  B.  Whitne:^,  Assistant  At- 
taroey  Gener^,  for  defeadant  m  eno- 

Mr.  Chief  Jutliet  Fnll«r  delivered  tb« 
optcioD  of  the  court: 

It  was  claimed  on  behalf  of  defendant  tbat 
the  homicide  was  excusable  because  c 
In  aelf  defense,  in  tbnt,  bis  life  having  been 
repeatedly  threaleneil  hy  deccHscd.  when  he 
«w  him  on  this  occasion  moving  bis  band  as 
If  to  take  a  pistol  from  his  hip  pocket,  he  be- 
liered,  and,  as  a  prudent  man.  might  reason- 
ably have  believed,  at  that  line  sad  under 
those  circumslHQces,  [hat  he  was  Inimmlneul 
and  deadly  peril  which  could  only  be  averted 
by  tbe  coiirsc  he  purxued;  or  tbat,  at  the  most. 
b«  could  only  be  foucd  guilty  of  mnn^laughler 
(or  acting  under  an  unreasonable  access  of 
fear,  but  without  malice. 

The  threats  were  conceded;  and  there  wasevi- 
907jdencetbat*tbedeceHeed  was  in  the  habit 
of  carrylnga  pietol;  that  he  bad  recently  carried 
one  in  his  hip  pocket:  lUat  be  bad  sent  word  to 
defendani  that  he  should  kill  blm  on  sight; 
that  defaodnnt  bad  started  on  a  hunting  expe- 
dition that  morning;  and  tbat  his  stopping  at 
Fotris'  place  was  accidental;  but  the  facts  Ihnt 
lie  at  llmt  stepped  away  from  his  father,  and 
that  Ihe  latter  all  van  ced  on  him  and  made  the 
Ihrea  I  CD  log  demon  at  rat  I  on  as  if  to  draw  a  pistol. 
irbich  the  defendant  knew  be  was  accustomed 
(o  have  utWD  him,  apparently  depenilcd  on 
defendant's  testimooy alone.  The  queslinn  for 
tbe  jury  tn  determine,  from  all  the  facts  and 
Ctrcumslances  adduced  in  evidence,  was  Ibe 
iMSonableness  of  the  belief,  or  fear,  of  the  ex- 
Islenceot  such  peril  of  death  ot  great  bodily 
harm  as  wouhl  excuse  tbe  killing.  And  it  was 
for  the  Jury  to  lest  tbe  credibility  of  the  de- 
fendant as  a  wilocss,  giving  bisleatimonysurh 
weight  under  all  the  circumstances  as  they 
1«0  t!.  S. 


a  Judge  cannot  be  cousidered  as  going  oi 
bis  province  iu  giving  a  similar  caution  as  1o 
the  teaiimony  of  tbe  accused  persoo,  Sitll  It 
must  be  remembered  tbat  men  may  testify 
truthfully,  although  ibcir  lives  bang  In  the 
balance,  and  that  the  law,  In  its  wisdom,  has 
provided  that  the  accused  shall  have  Ihe  ripht 
to  testify  in  bis  own  l)ehalf.  8uch  a  privilege 
would  be  a  vain  one  if  tbe  Judge,  to  whoM 
lightest  word  the  Jury,  properly  enough,  give 
a  sreat  weight,  should  intimate  that  tbe 
dreadful  condition  in  wblcb  tbe  accused 
fiods  himself  should  deprive  his  testimonv  of 
probability.  The  wise  and  humane  provision 
of  tbe  law  is.  that  'the  person  charged  aball, 
at  his  own  request,  but  not  olherwliw,  be  a 
competent  witness.'  The  policy  ot  itils  enact- 
moDt  should  not  be  defeated  by  hosiiie  com- 
ments of  Ihe  trial  judge,  whose  duty  It  is  to 
give  reasonable  eflfcci  and  force  to  the  law." 

"Similar  views  have  been  expressed  in  [208 
many  cases  In  the  slate  courts. 

In  Com.  V.  Wi-ighl,  107  JUss.  403,  it  waa 
held  that  there  was  no  presumption  either  way 
as  to  the  Iruthrulness  of  a  defeudanl'u  testi- 
mony in  a  criminal  case,  and  tbnt  bi^tcstiinouy 
is  lo  be  considered  and  weiglieil  by  the  jurj'. 
taking  all  the  circumstances  of  the  case  and 
all  tbe  other  evidence  into  consideration,  and 
fiivingsucb  weight  (o  Ihe  testimony  as  in  their 
judsmect  it  ouvhl  to  have. 

"It  canool,"  obsfrveil  Scholflcld,  J.,  in 
Ohamlxri  v,  I'eof^.  105  111.  -109,  "be  true  that 
the  evidence  given  by  the  di-rendant  char^jed 
with  crime  is  not  lo  be  treated  the  same  as  Ihe 
evideoceof  other  wilnesses.  It  eould  not  even 
be  true  as  a  universal  proprisitiou  tbat,  as 
matter  of  law,  it  Is  nut  to  have  tbe  samccftect 
as  the  evidence  of  otlicr  witnesses.  Many  limea 
it  certainly  cannot  have  thai  etlcct,  but  (here 
are  limes  when  it  can  and  should,— and  of  this 
the  Jury  are  made  the  judges." 

And  see  Qrter  v.  SUUe,  53  Ind.  ^20;    Ventfh 
State,  m  Ind.  584,  26  Am.  Rep.  44;  BiiekUv 
Stale.  63   Miss.  705:  Stat*   v.  Jolmten,  IS 
Nev.  36. 

Among  tbe  errors  assigned  in  the  present 
case  was  one  to  so  much  of  tbe  charge  as  la 
given  below  in  italics,  in  respect  of  whicli  a 
BulHcient  exception  was  preserved.  Tbe  trial 
judce  said: 

"Yon  have  heard  In  argument  here,  Ind- 
denlRlly  dropped,  no  doubt,  because  thi'se 
thincs  have  been  repealed  here  so  often  lo  this 
court  that  every  child  knows  what  the  law  of 
self-defense  is,  that  it  a  moo  thinks  be  has  a 
right  to  slay  he  can  slay.  Tbat  is  a  greni  mis- 
apprehension of  what  this  proposition  of  Ibe 
law  is  and  what  it  means.  If  tbat  was  the 
case  how  manv  men,  when  they  were  arraigned 
tor  tbe  killing  of  a  human  being,  would  not 
assert  ihat  they  thought  they  had  a  riuht  lo 
kill;  they  might  be  mislaken,  but  they  thought 
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BO.  Tbej  perhapfl  bad  a  mlsunderatandJDg  of 
tiif  law,  but  then  ihey  iboupbt  tber  bad  the 
nebt  to  kill.  What  a'  pervcreioa  of  tbla  pro- 
teciiua  agency  called  tbe  law  of  the  land  Ibis 
would  Iiel  No,  that  is  not  the  law.  Il  must  be 
200]ihown»bj-  Ibe  evideoce  that  tbe  party  wlio 
viAs  slalo  was  at  tbe  time  doing  somclblng  tl  ' 
would  Batisff  a  reasooable  mau,  liluiiied  _ 
was  tbe  defendant,  that  tbe  deceased,  William 
Allison,  then  aud  (here  was  about  to  do  Ibat 
which  would  destroy  Ihe  life  of  tbe  defendant, 
and  that  be  i^juld  not  prevent  It  except  by  do- 
ing ai  be  did  do.  Tlu  gueition  at  to  tehctlur 
t^t  I*  the  tlate  ofcate  or  not  it  a  gwttion  that 
it  to  be  flnalli/  patird  upoH  by  the  juriet  oj  the 
eeuntry.  and  by  you  in  thti  rate,  andyou  tMitt 
hatt  fimtlhing  more  tangible,  more  tmI,  more 
aitaiti,  than  that  ahich  ii  a  itmple  deelaration 
of  the  party  whotlnyt,  madt  in  your  prftciia 
by  him  at  a  witnet*  tehen  he  it  eonftvnltd  aith 
A  ekarge  of  murder.  AH  men  would  tay  that. 
Jio  man  ereated  would  tay  otherwite  ahen  con- 
fronted by  tuch  eirtamtlanee*,  and  the  juriet  a* 
a  matter  of  faii  aovld  hate  nothing  to  do  but 
to  record  t/ie  finding  which  aai  willed  or  ettab- 
lithed  by  the  declaration  qf  the  parly  who  did 
the  killing." 

In  tbia  there  wm  error.  While  tbe  trfnl 
Judge  maT  uot  have  fatCDded  to  be  understood 
that  tbe  dcfeudaDt  could  not  prove  bis  defeuae 
by  bia  own  leslimony,  and  bad  It  io  bis  mlod 
aimply  to  warn  tbe  jury  that  they  should  not 
rely  on  Ibe  defeudaut'B  opfniuD  jbat  his  con- 
duct was  Jusliflable,  but  on  Ibe  facts,  or  what 
reasonality  appeared  to  him  to  be  sucb,  we 
tblok  these  remarks  bad  a  nnuch  wider  scope, 
and  must  have  been  so  understood  by  the  jury. 
Tbe  "atate  of  case"  put  to  the  jury  was 
whether  William  Allison  was  at  Ihe  time  doln^ 
aometfaicg  that  would  Ealisfy  a  reasooahle 
man,  situate*)  as  detcudaDt  was,  that  be  nas 
about  lo  do  what  would  destroy  defeiidant'a 
life,  aad  wblcb  defandant  coula  not  prevent 
except  by  doing  as  be  did;  and  tbe  question  at 
to  the  ezisience  of  Ibat  state  of  case  waa  re- 
quired by  the  iQstructioo  lo  be  passed  on  by 
the  jury  ou  something  more  than  dcfeodaiil  s 
declaration,  wblcb,  it  was  alated,  would  cer- 
tainly be  made  by  aoy  man  created  when  con- 
(rooted  with  a  charge  of  murder. 

Defendant  bad  teslilicd  to  the  facts  upon 
which  be  iMsed  his  belief  that  be  was  In  peril, 
and  il  was  for  the  jury  lo  say  from  Ihe  evi- 
dence wbether  tbe  facts  as  he  slated  them  act- 


either  wholly  or  in  parL  And  if  the  jury  re- 
garded the  remarks  of  the  court  aa  applicable 
generally  todefeudanl'sleslimony.lben  defend- 
aul  was  practically  deprived  of  its  beoeSt,  and 
the  statute  en abliog  liim  to  testify  was  reodered 
UoavaillDg.  In  our  opinion  tbe  liability  ot  tbe 
Jury  lo  thua  undcrsiaQd  these  otservalloDS  was 
ao  great  that  their  utterance  coastituiea  rever- 

Nor  was  this  error  obvlaled  by  what,  aome 
time  after, — die  intervening  portion  of  tbe 
(jiaree  occupies  six  closely  printed  pages,— was 
•aid  oy  the  trial  judge,  as  follows:  "Tbe  de- 
fendant baa  gone  upon  the  stand,  and  he  has 
made  bia  statemeeL  See  if  It  Is  in  harmony 
wtib  the  statements  of  witnesses  you  find  to  be 
reliable.    If  tbey  tie  not,  they  stand  before 


Siu  as  contradicted.     If  they  are,  they  ataad 
fore  you  as  strengthened  as  you  may  atlacli 
credit  lo  the  corroboratiog  facts.    Ju  paasinf 
upon  his  evidence  you  are  ueccssarily  lo  con- 
sider Uis  interest  m  tbe  result  of  this  trial,  In 
llie  result  of  this  cnse.     He  Is  related  to  tba 
cnse  more  iniimiitely  than  anybody  else,  and 
yon   are  to  apply  the  principle  of    the    law 
that  is  laid  down  everywhere   in  all  civlllud 
countries,  commnnding  you  to  look  at  a  mea'a 
Blstemenla   in  Ibe  light  of  tbe    interest    that 
be   has  in    the  case.     There   is    no    odor    of 
sanctity  thrown  arouod  the  statements  of  tbe 
defendant  as  a  wllness,   as  is  sometimes  sup- 
posed, becaiuM! be  iscbargcd  with  crime.     Ton 
are  to  view  bis  statements  In  Ibe  light  of  tbeir 
consUlency,    their  reason  a  blenes,',    and  tbeir 
probability,  Ibe  same  as  tbe  statements  of  anj 
other  witness,  and  you  are  to  look  at  tbem  in 
the  light  of  the  laierest  he  has  in  tbe  result  of 
the  case."    If  this  could   be.   in  any  aspect, 
treated  us  a  modification  ot  the  previous  asser- 
of  the  court,  it  was  too  far  scimrated  from 
permit  us  to  attribute  Ibtt 
It,  and  moreover  It  whs.  in  ilaclf, 
A^  a  witness,   a  defendant  is  no 
:  to  be  visited  with  condemnation  than  he 
be  clothed  with  sanctity,  sitnpiy  because 
be  is  under  accusation,  and  there  is   no  pre- 
sumptinn  of  law  In   favor  of   or  against  hti 
truthfulness. 

Exception  was  takpn,  not  with  much  pre- 
cision, but,  we  arc  disposed  to  hold,  sufflclenilr 
to  save  tbe  point,  to  tbe  folloving  *iii-  [211 
sinictiou,  given  In  discussing  tbe  question  ot 
miillce  aforeibougbt: 

"Now.  of  course,  you  are  lo  distiomiish 
(and  i  have  to  be  particular  upon  IbLs  point:  I 
have  my  reasons  for  it,  and  It  is  not  neccsaacy 
to  name  lo  you  wliat  They  are}  between  a  com 
where  a  man  prepares  simply  to  defend  him- 
self and  keeps  himu'lf  In  the  rlchl  in  that  de- 
fense, and  a  state  of  case  where  be  prepare! 
himself  recklessly,  wantonly,  and  without  jnat 
cause  to  take  the  life  of  another.  If  lie  pre- 
pares himself  in  the  latter  way,  and  he  is  on 
the  lookout  for  Ihe  man  be  baa  thus  pre]«red 
himself  to  kill,  and  be  kills  him  upon  sight, 
Ibat  Is  murder,  and  It  would  shock  bumanltj 
or  even  the  most  technical  and  hair-spllltiDg 
court  lo  decide  anytliing  else.  Thai  can  ba 
nothing  else  but  murder.  If  be  is  In  tbe  riKht 
—it  be  is  In  the  right  at  the  time  of  the  klllInK 
— and  simply  prepared  himself  lo  defend  bin 
own  life,  that  Is  prc|iaratlon,  not  10  lake  tb* 
life  of  another,  but  preparation  to  defend  lilm- 
self.  That  is  the  disiinclioo,  a  distinction  UlSt 
Is  clear  and  comprehensive." 

And  also  to  this  in  reference  to  the  exercli* 
of  tbe  right  of  self-defense: 

"Tbe first  proposition  Isss  follows:  'Amtn 
who,  In  the  lawful  pursuit  of  bis  business' — 


it  means  that  tbe  mnn  is  doing  at  the  li 

just  exactly  what  be  had  a  right  to  do  under 
the  law.  When  so  siluntcd— 'is  attacked  by 
another  under  circumstances  which  denote  an 
Inleniion  to  lake  awav  bis  life  or  lo  do  bim 
Nome  enortnuus  bodily  barm,  may  lawfully 
kill  tbe  assailant,  provided  he  use*  all  tiM 
means  in  bis  power,  otbcrnlse,  to  save  biiown 
life  or  to  prevent  the  intended  harm— such  u 
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TCircatliig  u  fM  at  be  can,  or  dtsabllDg  bis 
adveitnry  wlibout  killing  bim,  if  !l  be  In  his 
power.'  Nov,  liiHt  menus  by  iU  very  Ian- 
gunge  tbai  the  parly  was  In  tbe  rigbt  at  ibe 
lime.  If  be  irss  liuiiting  up  bis  talber  [or  tbe 
pur[>ose  of  geltiug  ao  opportunity  to  slsy  Lim 
witboui  just  cause  oad  in  tbe  absence  of  legal 
provotulion,  be  was  Dol  in  tlie  rigbt.  and  tbe 
ooDsequeiLce  would  be  Ibat  be  would  be  de- 

E rived  of  Ibe  law  of  Belf-defeoie.  as  you  will 
«m  prescntlv,  wbeo  sucb  a  condition  aa  that 
213jexiitB.  fiow.of  *couise.ii]  this  connect  ion 
— BQd  I  am  Ibis  particular  again  for  ceriaio  reft- 
■ons — jou  are  to  draw  tbe  disiincIioD  between 
a  state  of  case  where  a  man  arms  himself, 
nbere  there  ia  ill-will,  or  grudge,  or  spile,  or 
ftoimosit;,  eiisting.  and  be  bunts  up  his  td- 
veraary  and  slays  bin,  and  tbe  atate  of  case 
wbere  be  Eimply  arms  bimself  for  self  defense. 
He  bas  a  riebt  lo  do  Ibe  latter  as  long  as  he  is 
in  tbe  right,  but  be  bas  no  right  to  do  ibe 
former,  and  if  be  does  ibe  foimer  and  slays 
because  of  that  coodllion  be  is  guilty  of  mur- 
der " 

WeareofoplDtonthaldefeDdaDl's  objections 
toilicscponioDsoftbecbarge  are  well  founded. 
The  hypothesis  upon  whlcb  Ibe  defense  realcd 
on  the  irialwas  that  John  Allison  had  a  gun 
wiib  him  on  tbe  morning  of  the  tragedy  in 
order  U)  bunt  deer,  and  that  bis  stopping  at 
Farris'  place,  which  was  on  bis  way  to  Iturk- 
er's,  was  accidental.  His  Icstioiony  lo  tbia 
rITi'Ct  was  corroborated  and  was  not  coolra- 

Juatlce  and  Ihe  law  demanded  that  sb  far  la 
reference  was  made  to  Ibe  evidence  that  which 
WHS  favorable  lo  the  accused  should  not  be  ex- 
cluded. His  guilt  or  innooeoc^  turoed  on  a 
narrow  hinge,  and  great  caution  should  have 
been  used  not  to  complicate  and  confuse  the 
issue.  But  Ibe  charge  above  quoted  igoored 
the  evidence  tending  to  show  tbnl  defendant 
had  not  armed  bimself  at  all,  bui  bad  a  gun 
wltb  bim  for  purposes  of  sport,  aod  that 
bis  ball  at  Ferris'  had  no  Fonnection  whatever 
with  the  deceased;  and  invited  tbe  jury  to 
contemplate  tbe  spectacle  of  a  son  hunting  up 
his  father  wltb  tbe  deliberalety  preconceived 
ioteolioa  of  murdering  him,  unrelieved  by  al- 
lusion to  defensive  matter,  which  threw  a  dif- 
ferent ligbt  on  tbe  transaction. 

If  defendaQt  were  "in  the  right  at  tbe  lime 
of  the  killing,"  the  inquiry  as  lo  bow  be  came 
to  be  armed  was  iinmHterial.  or,  at  least,  em 
braced  by  Ibat  expression.  If  Ibere  were  evi- 
dence, and  as  to  this  tbe  record  permits  no 
doubt,  tending  to  estabtlsb  Ihst  dtfendant  car 
Tied  his  gun  ihal  morning  for  no  purpose  of 
offense  or  defense,  tbeo  this  disqulsitioi'  it  tbe 
court  was  calculated  lo  darken  Ibe  light  cast 
on  Ibe  homicide  by  Ibe  slteudant  circumstances 
as  defendant  claimed  them  lo  be;  and  of  this  he 
had  just  cause  to  complain,  even  though  there 
S13]*were  competent  evidence  iodicatiogtbal 
be  harbored  designs  agniast  his  father's  life,  as 
frequently  intimated  by  the  court,— intima- 
tions which  we  fenr  seriously  treuthed  on  that 
untrammeled  determination  of  tlie  farts  by  a 


jury  lo  which  parties  accused  ure  entitled. 

As  will  have  t)ccn  seen .  the  theory 
fense  was  Ibat  ihc  defendant  was  in  terror  of 


his  life  by  reason  of  the  threats  of  deceosed  lo 
take  il,  and  was  Ibcrefore  led  to  interpret  the 
ISO  U.S. 


alleged  menacing  action  of  deceased  as  dent- 

onstraitog  an  intention  then  aod  ihcte  to 
carry  those  threats  into  execution.  The  liear- 
log  of  the  previous  threats  then  was  ver.v  im' 
portant,  and  in  relation  to  them  tbe  trial  judge 
admonished  Ibe  jury  as  follows: 

"Sow.  then,  these  mitigating  facts  which  re- 
duce the  killiag  so  as  to  make  it  mausluughter 
cannot  l>e  previous  acta  of  violence  e^cerljed  at 
some  other  lime,  and  so  far  io  tbe  past  as  that 
there  was  time  for  the  blood  to  cool,  or  tbe 
party  to  think  or  todeliberate— it  cannot  be  an 
act  of  that  kind  that  can  be  taken  Into  account 
to  mitis:ate  tbe  crime.  Nor  can  they  exist  in 
the  Btia|>e  of  previous  threats,  made  at  soma 
other  time  than  Ibe  killing,  or,  if  you  please, 
if  Ibe  proof  had  shown  that  they  were  mads 
at  Ihe  lime  of  Ibe  killing,  because  tbreau  of 
violence,  mere  threats  of  that  cbamcter,  cbb- 
not  be  used  to  justify  nor  to  mitigate  a  killing, 
unless  Ibey  are  coupled  with  some  otber  coik 
dilion  which  I  will  give  you  in  connection  with 
Ibe  law  given  you  showing  tbe  figure  thai 
threats  cut  in  a  case.  ...  If  threats  were 
made  previous  to  the  time  of  Ibe  kiUing,  aod 
tbey  were  not  coupled  wiih  the  oiodition  Ibat 
tbey  may  be  used  loilluatrale,  as  I  will  give  it 
to  you  presently,  and  tbe  party  killa  because 
of  those  threats,  that  is  evidence  of  spite,  liiot  is 
evidence  of  grudge,  tbai  la  evidence  showiag 
Ihal  he  killa  because  of  ill-will  and  special  ani- 
raosity  existing  upon  his  part  against  the  pan; 
who  is  slain."' 

After  much  intervening  discussion  on  Otber 
matters,  the  suhjecl  was  returned  lo  thus; 

"You  want  lo  knnw.  of  course,  what  Sgan 
threaU  cut  Evidence  has  been  offered  here  of 
threats  made  by  the  dpcensed.  You  want  to 
know  whatniGce  they  perform  int)ie*case|214 
how  you  are  to  view  them,  whether  you  are  to 
aay  that  tbe  law  authorizes  you  to  say  that  if  a 
man  bas  been  threatened  al  some  time  prcvloua 
to  IhekillinE,  and  that  he  kills  beCEiuse  of  these 
thresis,  or  hekillswhennooverldemonstratioD 
of  violence,  really  or  apparently,  is  tieingrnade 
by  tbe  party  slain  al  tbe  time,  whether  or  not 
those  ihresia  can  betskeo  into  conaiderallon  bj 
you  to  excuse  thai  killing  or  to  mitigate  ft. 
.  .  .  Now,  you  see,  they  do  not  cut  any 
offlce  at  all  in  favor  of  a  defendant  unless  at 
tbe  time,  in  Ibis  case,  his  father  was  doing 
some  act,  making  some  actual  attempt,  to  ex- 
ecute the  threat,  as  shown  by  some  act  or  dem- 
onstration at  the  time  of  tbe  killing,  taken  i^ 
connection  with  the  threat,  that  would  ioduca 
a  leHsonahle  belief  ujion  the  part  of  Ihe  slayer 
that  it  was  necessary  to  deprive  his  father  of 
lifE  in  order  to  save  bis  own  or  prevent  some 


threats.  .  .  .  If  be  (the  deceased)  n 
log  some  act  or  making  some  demonsl 
that  really  or  apparently  was  of  a  character 
that  indicated  a  desien  to  take  life,  then  ibe 
defendant  could  couple  previous  threats  made 
with  Ihe  act  or  demonstration.  Now,  Ibe  act 
or  demonstration  must  bave  gone  sutHciently 
far  to  show  a  reasonalile  purpose  or  to  induce  a 
reasonsble  belief,  when  coupled  with  Ibreaia. 
under  the  circumslniicfS,  that  that  waa  William 
Anion's  purpose  al  the  time.  Il  must  hsva 
gone  to  Ibat  eiient.  It  must  have  gone  sulB> 
cieutly  far,  Ibe  overt  act  done  by  him,  as  tola- 
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th real!  Wt) Ham  Alliaon  majhavemadeaKklait 
bla  family,  aod  do  DiatleT  to  what  exunC  this 
family  broil  hail  gone,  Ibis  defendaDt.  becauw 
of  ihreata  of  that  characrer.  could  ddi  bunt 
bim  up  and  eboot  bim  down  becauae  of  ihoae 
threats.  If  tbat  was  the  stale  of  case  the 
tbrrau  caooot  be  coosidered  la  bis  favor,  but 
they  rjiay  be  considered  to  show  that  he  killed 
bim  because  of  malice,  because  of  malice  afore- 
tbnugbl  existing,  becauae  of  a  ipirit  of  spite. 
or  ill  win.  or  j^rudge,  Ibat  be  was  seeking  to 
■atiflfy  by  Ibat  sort  of  attack." 

Defeodant  excepted  to  so  much  of  tbese 
SlSJiDs'ruclionnas  ruled 'that  threats  (o  lake 
his  life  mlf;ht  be  treated  as  conatituLiog  evidence 
of  spile,  or  ill  wUI.  or  srudge  on  his  pan. 

In  Wigffin*  i.  Utah,  98  U.  B.  460  [33;  Ml]. 
It  was  beld  that  od  a  trial  (or  a  homicide  com. 
milled  In  an  encounter,  where  tbe  question  as 
to  which  of  the  parlies  commenced  the  attack 
la  in  doubt,  it  is  competent  Lo  pTove  threats  of 
violence  RErniDSt  dcfendRnt  made  bv  deceased, 
tbough  not  brought  to  defendant's  KDonledpe. 
fur  tlJe  evidence,  though  not  relevant  lo  show 
the  gua  animo  ot  the  defendant,  would  be 
teWnnl,  under  such  circumstances,  to  show 
lb»l  at  the  time  of  the  meellne  deceased  was 
aeekiog  riefcndant's  life.  Whart,  Crim.  Ev. 
^  757;  M^rt  V.  PtonU.  58  N.  Y.  174,  18  .\m. 
Bep.  492;  Campbtll  v.  People.  18  111.  17.  61 
Am.  Dec.  49;  Peopit  v.  Seoggint.  87  Cal.  876; 
RoberU,  ».  Slate.  88  Ala.  158.  It  la  from  the 
dis<>enllng  opioioi)  in  Wigging*  Cate  that  Ibe 
trial  judge  indulged  in  quotation  in  connection 
wilt  the  undisputed  proposition  that  a  person's 
life  is  not  lo  be  taken  simplj  because  he  has 
made  threats. 

Here  the  threats  were  recent  and  were  com 
munlcnteil.  and  were  admissible  Id  evidence  AG 
lelevaul  loltac  question  whether  defendant  had 
ren!«iiahte  cense  to  apprehend  an  attack  fatal 
to  life  or  fraught  with  great  bodliy  injury,  and 
hence  was  justified  In  acting  on  a  hostile  dem- 
onstration and  one  of  much  less  pronounced 
characler  than  If  such  threats  had  not  pre 
ce<l»l  it.  They  were  relevant  because  indicat- 
ing  cause  for  apprehension  of  dan^r  and 
reason  for  promi'iuess  to  repel  attack,  hut  they 
could  not  hnve  been  admitted  on  u  record  such 
as  this,  if  offered  by  Ihe  prosecution  as  lending 
(o  allow  spile,  ill-wiil,  or  grudge  on  the  partoF 
the  person  threatened;  nur  could  tbey,  being 
admitted  on  defendant's  behalf,  if  coupled  with 
an  actual  or  apparent  hostile  demonstration, 
be  turned  against  bim  in  the  ahsenee  ol  evt 
dence  juslifying  such  a  construction.  The 
logical  inference  was  that  these  tbreals  excited 
aiiprebension,  and  another  and  inconsistent  in 
fcrenre  could  not  be  nrbitrarily  substituted 
If  defendant,  lo  use  the  grnphlc  lanpuagc 
of  tbe  court,  buoled  bis  father  up  and  sboi 
him  down  merely  because  he  had  made  the 
Ihreata.  speculation  as  to  bla  mental  proces^e* 
WHS  uncalled  for.     If  defendant  commuted 


ibe  homtdde  because  of  the  tbreati,  Iq  ibe  nenw 
'ofaclin;;  upon  emotlonsarouied  by  them, fSSlO 
then  some  haalH  must  be  laid  by  Ihe  evidence 
other  Iban  the  Ihruata  Ihemielves  before  a  par- 
ticular emotion  different  from  those  tbey 
would  ordinarily  Inspire  under  tbe  clrcum- 
itances  could  be  imputed  as  a  motive  tor  tlw 
fatal  sbol. 

What  is  or  ia  not  an  orert  demoaalrattoo  of 
violence  varies  with  the  circumttances.  Under 
some  circumstances  a  slight  movemenl  may 
justify  instant  lu^on  because  of  reasonable 
apprehension  of  danger;  under  other  circum- 
stances this  wotitd  not  be  so.  And  it  is  for  Ihe 
jury,  and  not  for  the  Judge,  passing  upon  llie 
weight  and  effect  of  the  evidence,  to  determine 
how  this  may  be.  In  Ibis  case  it  was  essential 
to  the  defense  that  tbe  jury  should  be  clearly 
and  distinctly  advised  as  to  the  bearing  of  the 
threats  and  tbe  appearance  of  danger,  at  the 
moment,  from  defendant's  standpoint,  and 
particularly  so  as  It  did  not  appear  tbsi  the  de- 
ceased then  had  ■  pistol  upon  him,  though 
there  was  evidence  tbnt  it  was  his  hiibit  it> 
carry  one,  and  that  he  had  had  one  immedl- 
atelv  before. 

We  think  that  tbe  liuiguage  of  Ibe  court  to 
the  particulars  named  is  open  to  the  criticism 
made  in  reference  to  like  instrucilons  under 
consideration  in  T/iompnan  v.  UniUd  Slatet, 
16S  U.  S.  271,  281  [8»:  148,  161],  where  we  re- 
marked; "While  il  is  no  doubt  true  that  pre- 
vious threats  will  not,  in  all  circumstances. 
Justify  or,  perhaps,  even  exicnuHte  the  act  of 
the  party  threatened  in  killing  the  person  who 
uttered  the  threats,  ^et  it  by  no  meaus  follows 
that  such  ILrexts,  signifying  ill-will  and  hos- 
tility on  tbe  part  of  tbe  deceased,  can  be  used 
hy  tbe  jury  as  Indicating  a  similar  state  of 
feeling  on  the  part  of  Ibe  defendant.  Such  an 
Instruction  nss  not  only  misleading  in  ilaetf, 
but  it  was  erroneous  in  the  present  case,  for 
the  further  reason  that  It  omitted  all  reference 
lo  the  conduct  of  the  deceased  at  the  time  of 
the  killing,  which  wen)  to  show  an  Intention 
then  and  ihere  10  carry  out  the  previous 
th  reals," 

Other  exceptions  lo  parts  of  the  charge  were 
taken,  but,  while  not  to  be  understood  as  hold- 
ing that  there  was  no  error  In  respect  thereof. 
we  do  not  feel  called  upon  lo  prolong  Ihi* 
opinion  by  their  con  aiders  lion,  and  tbey  may 
not  arise  upon  another  trial. 


inslructlona;  their  appropriate  provii 
dealing  with  the  facts  invsded;  and  errors 
intervene  which  the  pursuit  of  a  different 
course  would  have  avoided. 

Jiidgmtnt  reefrted  ana  cavte  nmanded,  with 
1  direction  to  Ml  Otidt  tht  ttrdiet  and  grant  a 
nm  triai. 


1«0  U.B 
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lew.  Ibtbbiob  ComraucTtoit  A  IiirmuVBtiBHT  Co.  t.  QuNBt.  UT-319 

UTTEBIOR   CONSTRUCTION  A  IM-  Gibne^ lod  Barller  were  dtlnna  of  the  stata 

PBOVEMENT  COMPANY.  PIS-  in  En.,  of  Peonsvlvania,  and  not  cltizeos  or  re«lileou 

tt.  of  rhe  BtaleoflDitinDs;  and  Ibnt  Iherefore  ttie 

JOHN  C.  GIBNEY  Bt  al.  '^'^^  *>"?  no  juriadiciioD  of  ihe  c.w. 

Tbe  plaintiff  demurred  lo  tbis  pleau  not 

(8ee  B. C.  Bepuner* ed.  tlT-SO.1  conlBlniOK  facts  sufflcieut  to  ronslitute  \  cau«e 

/l(ri«Bf(«.»  o/c»rwurt  amr(— wAo  may  0*^,  for  Iheabalement  of  the  action.     The  plain- 

tiff  declining  to  plead  further,  but  electing  to 

L   ThsquCTtlonofJurtidlmJonofthBolrcultoourt  stand  upon  Ita  demurrer  to  llie  plea,  Ihe  court 

laiomcieoOr  oertiaed  lo  tbti  court,  where  the  adjudged  llmt  tbe  plaintiff  take  nolbtng  by  iU 

i««ird  .how.  th.t  Che  only  matter  Wed  .nd  Oe-  ^,^^  ,„j  ,^,(  jl,^  defeiidatit  recover  (wsit. 

Med  «M .  demurrer  to  ■"«  P^ U.  tl«  lurMlo.       ^.^      ,  ,    j^  tbereupoQ  pteseuted  a  petillon 

tlon.and  ihe  uetttJon  on  which  tbe  writ  of  error  -     ,l   "^  ■■  «         _fl    «  ii*       l 

Saa'aUowed  a«k»  only  lorthe  review  Of  theJudB-  for'hc  •llow"/=  of  a  writ  of  error  "tor  ihj 

mentthatthecourthadoojurladicilonoftheac-  «"*"  of  tlie  judgment  heretofore   rendered 

tioD  tberelu  fo  favor  of  tbe  defcndoDta  and  againat 

a   DefeDtenu  who  have  appe«r«l  seDenllT  In  an  >«>e  plainllfl.  therein  holdiug  and  deciding  that 

action   In  a  rederal   court  oaanot  object  (hat  this  court  has  no  junsdictiou  of  uid  action; 

tbenuelve*  Or  other  defeudania  were  not  Inbab-  and  aaaliined.  as  errors,  that  tbe  circuit  court 

ttBDts  of   tbe  district  In  whiuh  tbe  action  was  erred:  1st,  Id  overruling  tbe  plaiulICa  deiDur- 

broujtht,  wberf  tbe  ground  ot  ]urladlo(l«i  ta  dl>  rer  to  the  plea  in  abatenjeat;  f 


r 


Ibe  plea  In  abatement,  and  holding  that  ths 

INo.  &9  ]  court  had  do  juriadtction  of  tbe  cauaei  8d,  in 

^             _  eDtering  ludgmenl  In  tavnr  of  the  defendaota 

Jfpurf  Dttenibrrj.   189S.     JJeetded   De-  ,□<!  ag.iinsl  llic  plaiotilf  on  the  ptea  Id  abate- 

eembtr  16.  1895.  ment.  and  dlamlssing  and   quashing  the  pro- 

K  ERRORlotheCircuitCourtof  theDniled  ^''^IS'i^Th!  iT,A~''lZul7^ ^^'^^^^^ 

Statw  for  tUe  District  of  Indiana  to  review  "''""'^  "'  "*"  J'**^S"  preddlDg  in  tba  circmt 
ajucljtnieni  of  that  court  Id  favor  of  defend 

■nlB  JohD  C.  Gibney^taj..  In  a  suit  brought  ^      j  ,^  ^    DonneU,  for  plalnllll  Id 

l>y  the  Inlerior  CoDstruclion  &  Improvement  emT                        **wi™»my   i«i   )i»iuuu  ui 

(Company,  on  a  bond  for  the  performance  of  wl.'  «».»^i  #«•  a^4.„a^^i.  i-  ^-™,. 

m  contract.    &urml  mth  tlinSiont  to  tuttnin  "<•  «"""**'  '"^  defendaDU  in  error. 
tt«  demurrer  to  ike  plea,  and  for  furtiier  stv- 

tttdinat  ^^-  •li'ttiee  Gr*r  delivered  the  opi Dion  of 

"  thecourti 

Btatement  by  Mr,  Jtutier  Qrari  The   record   shona    that    the  only    matter 

Tbta  nai  an  action  at  law   brought  June  9  tried  and  decided  in  tbe  circuit  court  was  a  de- 

1890,  Id  the  circuit  court  of  the  CDited  Slates  murter  to  Ihe  plea  to  Ihe  Jurisdiction,  and  ihe 

(or  tbe  district  of   Indiana,  by   tbe   Interior  petillon  upon  which  Ihe  writ  of  error  waa  al- 

Conatruclion  4  Improvement CompanvagaioBt  lowed  asked  only  for  tbe  review  of  ihe  Judg- 

JobD  U.  Giboey  aDd  Harvey  Bartley,  copart-  ment  that  tbe  court  bad  no  juriadiction  of  the 

ners  under  the  Dame  of  J,  C.   Gtbney  &  Com-  action.     Tbe  quesIloD  of  jurisdiction  alone  is 

Cny,  and  James  B.  McElwelne  and  James  B.  tbusautflcientiy  ceriifled  to  tbia  court,  as  re- 
heeler,  upon  a  bond,  by  which  "J.  C.  Gib-  qu'ted  by  tbe  act  of  March  8.  1881  {26  Stat. 
ney  &  Co.,  ss  principals,  and  J.  B.  McElwaine  at  L.  828,  chap.  617,  g  5).  IU  Lehigh  Ma.  A 
and  J.  B.  Wheeler,  as  sureties,  are  bolden  and  -»fg  Co.  156  D.  8.822j:8fl;438];  fi/.iWdiv.  tWe- 
flrmly  bound."  jointly   and  severally,  to  the  min.  16TU.  S.  168  ISO;  660| 

Salntiff.  In  tbe  aum  of  JEO.OUO,  for  tbe  per-  The  act  of  Match  8,  1887,  as  corrected  by 

rraance  of  a  eootract  tnade  by   '■said  J.  0  "^e  act  of  iugust  18,  1888,  confers  upon  the 

Oibney  &  Co."  wilb  tbe  plaintirf,  circuit  courts  of  the  United  States  ortginal  ju. 

The  complaint  alleged  that  tbe  plainliff  wsa  r'sdiction  of  all  civil  actions,  at  common  law 

Incorporated  under  tbe  laws  of  the  slate  of  or  In  equity. between  citizens  of  different  stales. 

New  Jersey,  aud  was  a  citizen  thereof;  and  '■■  "hlcb  the  matter  Id  dlspule  eiceeris,  ei- 

thatalltbe  defcndanig  were  citizens  and  resi-  cliisiveof  interest  andcosts.  tbesumorvalueot 

denta  of  the  slate  of  Indiana.  $2,000;  and  provides  that  "where  tbe  jurisdic- 

On  June  18,  IHBO.  the  defendants,  Glbney,  Hon  is  founded  only  on  the  fact  that  tbeaction 

McElwaine,  and  Wheeler,  by  their  attorney,  is  between  cillzeos  of  diflerentsiates,  suit  shall 

entered  a  general  appearance.      But    Gibncy  be  brought  only  in  the  district  of  the  residcnca 

Berer  pleaded  or  answered;  and  ihe  defendant  of  either  Ibe  plainliff  or  ihe  defendant,"    24 

Barlley  never  appeared  ui  made  any  defeobe.  Stat,  at  L.  K-i,  cbap.  873;  29  SUt.  at  L.  433. 

On   September   19,   1891,    McElwaine    and  chap.  868. 

Wheeler  pleaded  In  abatement  Ihat  at  the  lime  The  circuit  courts  of  Ihe  United  States  are 

Olthe  bringing  of  this  acllon,  and  ever  since,  Ihusvested  with  Keueral  Jurisdiction  of  civil  ac- 

• tions,  involving  the  reqiilsile  pctuDlory  value. 

Hon.— -*i(D  jurmwion  of  Unittd  SliUa  cIrcuU  between  cilizensof  different  stales.  Diversity  of 

timrt  itptndino  on  vaHitM  and  TaiaetK^,-tBe  note  citlzensbip  is  a  condiiion  of  jurisdiction    and, 

loBiooiTv.Greenougb  1:M0.  ^ben  that  does  not  appear  upon  the  record, 

Ai  to  tttrUid\cllon  of  Dntttd  Stale*  clreuU  court  ,),„  .„.,^,     ..  i,.   „_„   mnilnn    »H1  ntttrt  tl>B 

1Sr^.7./,'XVnl'r^:^S-'.^  """"^  l^tion"^Vdi',mi^".  '"Butlbe'^'roVuion'at 

jlito  coto-oWs  «>»«tMr,^  to  e,^bU  mU  to  be  to  Ibfl  particular  district  in  which  the  aclioti 

bnmOltt:mMi-eoftr„ti.ftr;  uJ.tnno  uW«(im,' cou-  *""  "«  brought  does  not  touch  the  general 

Soaa;  retidaict  ot  aut^rioT.-iie  note  to  M'Wonald  jurisdiction  of  the  court  over  such  a  cause  be- 

V.  Bnuiier.  T:  tS7.  tween  such  parlies,  but  aSects  only  tbe  pro- 
IW  f.  S. 


ovCi)l>^Ic 


S1V-32S                           BuTsna  Court  of  thi  Ujhtxd  Btatks.                    Oct.  Tkbm, 

ceediun  taken  to  bring  the  defendant  wilbln  ftn  motion  for  iDrrinnnnit  of  a  tiade-mkih 

■iiCh  jiirUdicIioD,  and  fa  ■  matter  of  personal  broutht    br    a    corporalloD    of    PeuiMytrnnia 

privilegp,    which   the    defendant    may    InsUl  airalnst  a  oorporatlon  of  MBuncliiiwits.  which 

upnn,  or  moy   waWe,  at  bU  election;  and  the  l^'  '"  prinoiwu  office  nndHuce  of  buBlnenJn 

defendaofs  right  to  object  that  ao  action  witU-  ^,""  ^"^  cljy.  unk«  tho  objection  to  tbe  Jur... 

iDlhfgeneraliuriMiitlionoIthecourllsbrouslil  •";"■"•«  """^i- 

Saofln  tbe  wrong  district  ia  waived 'bv  en-  '■i^^v!^i^J^l^^ui^^»7^1:^!,t,t^TZ 

jerin,  a  general   appear.n^^    "'"'.TV!*'^'''!  -"o^ -rhe^tr^lT.  '.^Vor'  li  Si'^ 

the  objection.      Qraei«  t.  Pnl$Htr,  31  U.  H.  8  „  inbsbltani. 

Wheat.  089  [5: 7191:   Tabind  v.  Spramie.  3,TU.  rw„    .   „j.j     it 

S.   12  I'ct.  too.  830  [B:  1098.   nU5j7^->  parU  t"*^  "'  Ori^^a).] 

BchoUe,.bfrgtr.  96  C.  B.  860,  878  [24:  S.-i3, 8551;  Submitled  October  14,  JS95.     Deridid  Dt- 

St.  LouuiS.  F.  R.  Co.  y.  MeD-ide.  141  U,  8.  etmber  16,  1S9B. 
127  [36:6081;    Soulhtrn   Pac.    Co.  v.   Dei.ton. 

X48C.  8.202.  208  [86:  942,  Sf.];    Taa>  A  P.  PETITION  for  a  writ  of  mandamni  to  the 

R.   Co.  T.  tkiuiideri,   151  U.   8.  105  [3^:  W\:  1    jiid^Bof  tbe  United  Stales  Circuit  Court 

Central  lYuit  Co.  v.  MeUmrgt,  ISL   U.  8.  129  lor   tbe   Southern   District  of  New  York    to 

[88:  981;  Sottlhent  Exp.  Co.  v.  I'odd,  12  U.  8.  command  tbem  to  uke  juriidfclioa  and  pro- 

App.  801.  cceil  against   tbe  E.  L.  Patch  Cumpanv,  id  a 

In  Smith  y.  Lyon,  138  U.  B.  SIS  [33:  635],  suit  in  equity  brought  by  the  Eeonbey  k  llut- 

tbis  court  held  that  tbe  provision  of  the  act  of  lison  Company,      Writ  of  mandamiM  dtniod. 
1888,  ai  to  the  district  In  which  a  tuii  between 

Citizens  of  diffeient  iUtcs  should  be  biougUt,  Statement  by  Mr.  Jvttiee  Grayi 

required  such  a  suit,  <□  which  there  was  more  This  was  a  petition  for  a  writ  of  raandamua 

than  one  plaintiff  or  more  than  one  defendant,  *<>  the  judges  of  tbe  circuit  court  of  tbe  United 

to  be  brought  in  the  district  In  which  alt  the  States  for  Ihe  soutbern  district  of  New  York 

plalntllli  or  all  tbe  defendaDIA  were  inhabi-  to  command  them  to  lake  juriadictlon  and  pro- 


tanis  ceed  against  the  E.  L.  Patch  Compaav.  upon 

When  there  are  several  defendanU,  some  of   "  bill  in  equity  flled  in  that  court  on  Januarv 

irbom  arc  and  some  of  whom  are  not  Inhabi-    26. 1HB5,  by  the  petitioner,  described  In  the  bill 


™„— u.  .,.v.«.»^..^..-  -u,^ ..,,-...  is  brought  *■  ■  corporation  organized  and  existiug  under 

IbequeHlion  wUeiiier  those  defendants  who  are  the  Inwg  of  the  alate  of  Pennsjlvauia,  against 
Inhsliitants  of  tbe  district  may  take  (he  ob-  ll>"  B.  L.  Patch  Company,  alleged  in  tbe  bill  to 
jection,  if  the  nonresident  defendaoia  have  not  he  a  corporation  organized  and  eiiMing  under 
appeared  iolhesult,  has  never  been  derided  bs-  tbe  laws  of  the  state  of  MasBaobusetts,  and  hB»- 
this  court  Strong  reasons  might  be  given  fo'r  '"g  ''^  principal  oCllce  and  place  of  business  in 
holding  that,  especially  where,  as  in  llis  case,  I'le  city  and  atate  of  New  York,  and  against 
en  aciiTiD  is  brought  against  the  principaliand  Henry  E.  C.  Kuehne  and  E^lward  H.  Lubbers, 
auieties  on  a  bond  and  one  of  the  principals  Is  alleged  to  be  citizens  of  tbe  United  StaU-sand  of 
B  nourcaidenlaod  does  not  appear,  tbe  defend-  the  slate  of  New  York,  and  munsKlBgorgener- 
ants  who  do  come  In  may  object,  at  the  proper  »'  agenta  of  the  E,  I,.  Patch  Company  In  Ibat 
ataee  of  tbe  proceedings,  to  being  compelled  •t*'^  '<"  lofringemenlof  a  trademark. owned 
to  answer  Ibo  suit.  by  the  petitioner,  registered  In  tbe  Patent 
BuIiDtliepresenlcaaeitls  unnecessary  lode-  Office  under  the  laws  of  the  United  Stales,  and 
cide  Ibat  question,  because  one  of  the  princi-  u»ed  In  wmmerce  between  Ihe  United  SUtet 
pala  and  both  sureties,  being  all  the  defendants  "od  several  foreign  nailona  named  In  tbe  bill; 
who  pleaded  to  the  jurisdiction,  had  entered  a  "°a  "Ih-qing  that  "  this  fa  a  suit  of  a  civil 
general  appearance  lonp  before  lliey  loot  Ihe  O'ture  In  equity,  where  the  mailer  In  dispute 
objection  Ibat  tbe  surelfea  were  ciiizcns  of  an-  exceuda,  eicluaive  of  interest  and  coals,  the 
Other  district.  Defeudants  «lio  baveoppeared  sum  <"■  'Sl'ie  <»'  ♦^■'X*.  ""d  "'"'"S  "°J«  the 
generally  in  tbe  action  cannot  even  object  that  '"'^a  "'  tbe  United  btaies,  and  also  In  which 
they  were  lliemselvea  Inbabitanta  of  another  'bere  is  a  controversy  between  ciliBeos  of  dlf- 
disiricl,  and.  of  course,  cannot  object  that  fetent  states,  within  the  intent  and  meaning  of 
others  of  the  defendanU  were  such.  "•*  siolute  in  such  eaae  mode  and  provide,!," 
Jvd,pHti.t  receried  and  rate  remanded,  ieili  "Upon  the  filing  of  Ihe  bill  in  equity,  a[B*J2 
direclioni  to  luitam  the  demurrer  to  the  piea.  subntcna  addressed  I.,  all  Ihedefeudaut*  was Is- 
and  for  farthtr  oroeeedinat  not  tncoHiiitcut  sued  and  was  served  In  tbe  city  of  New  \ork 
tw'/A  (/it»  opihion.  "P""  ""^  B.  L.  Patch  Company,  by  exblblting 

the  orieinal,  and  delivering  a  copy  to  Kuehoe. 

one  nf  its  managing  agents  In  tbe  district,  and 
Be  EEASBEY  &  HATTISON  COMPANY,  was  also  ynve-l  upon  Kuehne  and  Lubbera  in 
dividually. 
(See8.C.EeporUr-ied.Ml-ai.)  Upon  Ibe  relum  of  Ihe  subptena.  the  E.  L. 
JurMiction<^Hreaiteourt-»«itagain*teor  Palch  Compni.y,   by  ill  aollcitor  appearing 
poratian  specially  for  this  piirpow.  moved  to  set  aside 
'  Ihe  alleged  service  of   tbe  subpcena  upon  Ihe 
L   The  Dnlied  Btarn  circuit  court  for  the  south-  company:  and  the  circuit  court,  upon  a  bear- 
em  dislrlot  of  New  York  tiaa  uoC  Jurisdiction  ol  ing,  ordered  that  the  motion   be  granted,  and 
NOTS.—jt« to ^rtodtWfoBO/  VnUed  Slotes  efrfutt  ]  i«iiiB,TW(i((»«o/0»(r({fnor,— •«  noteio  M'DODnlilt 
eown  ilependmg  un  jMrtttinud  rwldence,— aea  noic  |  Smallcy,  T:£liT. 

to  Emory  v.  GnvnouKh.  1:  MO.  |     Ai  lo  iurinllcl Inn  of  United  Slotet  rtrniu  envrt 

At  lo  eolmal-U  wiruwi/oriM*  (o  enable  tuK  to  It  dtpciiJent   on  mhhnf/.ofparllet;  tfiyper  plaee  of 

brinitM:  nuitice  of  tratu-ftn  utiun  no  oti)eciiun;  cou-  (uU,— see  note  (o  Itubvrls  t.  LeRia,  W:  K9. 

402  100  u.  a. 
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.e  bill. 

Mr.  EdwKrd  K.  Jon*a,  for  prrltioner: 

Tbe  circuii  court  clrarly  boa  jurUdiuUoD  of 
llie  defendant  corporaliuu. 

Art  of  MHrch  8.  \M1,  relntin^to  trade-niBrkg 
{SI  Stat,  at  \,.  603.  g7}i  BCl  of  18HT,  U  amended 
(SSSlat.  at  L.  439). 

Tliere  can  tberefon  be  no  question  of  Jurii- 
dicrioD. 

Tbc  place  or  district  where  auitslnlheuourta 
of  the  Uuiled  StHteg  are  lo  be  brouglil  is  a  mere 
priTilege  wbicb  ilie  dcfeoitant  diiit  waive. 

Bt  parte  Stholitnbcrgtr.  90  U.  8.  369  (34: 
a'S3):  St.  T^uU  AS.F.  U.  Co.  t.  MeHritle.  141 
U.  S.  IS?  (85:  iSOt;  Ctntral  TratI  Or.  t.  Jfe- 
Ueoret.  IGl  U.  a.  126  (89:  9lj). 

The  iirfsenl  null  beini;  founded  on  Ibe 
•pecial  act  of  Oongri^KS  relating  lo  trade* mnrb?, 
the  privileee  of  being  sued  oolj  in  Ibe  distiict 
of  the  defendant's  resilience  provided  by  tbe 
act  of  1837.  as  amended,  does  not  applj. 

At>  tbe  irade-mark  statute,  unlike  IDe  act  of 
18S7,  does  □otciinfer  upoo defemlunts  Ibepriv- 
llene  of  beiug  aiicd  only  in  tbedMritrlsof  Ibeir 
reiideoce.il  leaves  it  10  Ibe  circuit  courts  to  as- 
cnme  JuritdiclioD  nbenevct  the  ordinary  con- 
ditions to  its  exercise  exist,  i'  e.,  nbenever 
tbe  defendaDt  is  preiieni  in  lucb  a  way  tbat 
ctjurls  of  general  juri -diet inn  may  assert 
tLeir  authority  over  bis  person  or  prop- 
erly. And  In  Ibe  08*6  of  a  foreign  or  nonresi 
denl  corporufiim  tbi«  conditioo  exiMa  whenever 
sucb  foreigu  or  Dot)reF<ideiit  corpiiraiioti  comes 
within  Ibe  territorial  limiu  of  a  state  and  Fed- 
eral dialricl.  and  there  carries  on  business  by 
aecnis  or  servants  pursuant  lo  local  laws,  pro- 
vidlu)[.  RS  a  coudiliori  to  aucb  corporation 
doing  business  there,  that  it  shall  submit  lo  tbe 
autlioriiy  of  the  courts  of  the  place  where  ii  is 
tbus  permitted  lo  exercise  its  luncllons. 

I^fayttU  In:  Co.  v.  Frenih.  6B  C,  8.  18 
How,  404  (IS:  4S1);  Baltimore  A  0.  R.  Co.  v, 
harrit.  78  U.  8. 12  Wall.  6.'St20:854);  firparfe 
SehoUenbergtr.  M  U.  S.  36'.i  (24:  b53):  ll.ilti- 
nort  <k  O.  It  Co.  V,  /fooriU.  104  U.  S,  S,  10(2(1: 
648.  044)1  8t.  aair  v.  Cot.  106  U.  S.  380  ('>7; 
UtihUnaBiiqland  Mut.  Im.Co.  t.  Vootliroi-lh, 
111  U.  S.  1^8  (28:  37»i;  lit  LouiniUe  Under- 
ttritert.  134  U.  S.  488  (33:  Wl). 

This  suit,  bclug  founded  upon  a  special  ad 
of  Congress,  is  not  subject  lo  the  operation  of 
the  general  jiidicinry  act  of   16S7  as  amended. 

Re  llohortt.  150(1.8.  658  <37:  lail);  Unileil 
St-tUt  V.  Uvoneg,  111)  U.  S.  101  (29:5.''i0);  T/ard 
Mat.  Bank  v.  ilarriaon,  8  McCrury,  102;  Ex 
parU  Kartg  (J»->Aun-<'a,  109  U.  S.  656  i27: 
1030);   T/inrpe  v,  Adami,  L.  It.  8  C.  P.  135. 

A. -ceneral  act  is  nol  to  be  construed  to  re 
peul  a  previous  parllcular  act  unless  there  is 
Bompoxpresi  reference  to  Ibe  previous  Ic^tJsla- 
lioD  on  the  subject,  unless  tbeie  is  a  necesxary 
Inconsistency  in  the  two acis«innding  together. 
Fitzgertddt.  Chnmp'iiii>,  30  L.  J.  Ch,  783. 
ajobns.  &  H.  81-.'i4;  Kir(  of  Deiby  t,  Ilurj) 
Imp.  Comrt.  L.  R.  4  Kxrh.  226;  KiJeton  v. 
Eaipire  .Varine  Int.  Co.  L.  K.  I  C.  P.  M6, 
Broom.  Legal  Maxim.i  iSlh  Eng.  ed.l  24. 

As  Ibe  suit  in  qiicwiou  is  broiislit  under  the 
tTHde-mark  slatule,  which,  like  tlic  patent  laws, 
conialns  no  limitation  us  lo  the  place  of  suit 
ISO  U.S. 


Md  no  KmiUtloD  as  to  tbs  amount  Involved, 
■be  reslricliouB  of  Ibe  exercise  of  jurisdiction 
cnnluiaed  in  the  subsequent  act  of  1887  ta 
ameatled  du  not  operate  upon  this  case. 

By  doing  business  In  the  slate  tbe  laws  ot 
which  require  a  nonresident  corporation  to 
designalea  person  upon  whom  service  may  be 
made.  or.  in  esse  such  deatgnalion  bi:  not  made, 
Ibnt  service  may  be  made  upon  its  managing 
agent,  tbederendant  waived  Its  privilesesof 
being  sued  only  in  tbe  place  of  itslnbabitnncy; 
and  the  suit  not  being  one  where  jurisdiction 
depends  only  on  diverse  citizenship,  ihe  court 
is  not  only  competent  10  take  cognizance  of  the 
caHe.  but  may  subject  tbe  defendant  to  its  pro- 

Thccasesof  Etp/irle ShaieC'S^awy.Quinq/ 
.Via.  Co.")  145  V.  8.  444  (36:708);  -SoaiAen* 
P<K.  Co.  V.  Jknlon.  146  U.  S.  202  (38:  W3):  and 
Empire  Goal  dt  Trantp.  Go.  v.  Empire  Coal  A 
Mtn.  Co.  l-'iO  U.  S  159  (87:  1037).  werv  casea 
where  tbe  sole  ground  of  jurisdiction  was  di- 

Conceding  that  Ibe  act  of  1887,  as  amended, 
applies.  Ibis  case  resta  upon  Ibe  other  clause 
wbirh  provides  Ibat  "no  civil  suit  shall  be 
brouglii  (>cfore  either  of  tbe  said  courts  against 
any  person  by  an;  original  process  or  proceed- 
ing in  any  other  district  than  ihal  whereof 
be  is  an  inhabitant;"  and  under  this  clause  kit 
iiisisied  that  the  defendant  may  waive  its 
privilege  of  being  sued  in  ils  place  of  residence, 
and  that  it  Las  waived  it  by  doing  business 
and  having  agents  In  tbe  stale  and  city  ofKew 
York. 

R,Tlt,moredO.  R  Co.  v.  HarrU,  79  U.  8.  19 
Wall  65  (20:  354h  Bt.  Clair  t.  Cat,  100  U.  a 
350  (27:  2221. 

If  a  st:ile  permits  a  foreign  corporation  to  do 
business  wiltain  her  limils,  and  at  tbe  sanw 
time  provides  that  in  auila  against  it  for  busi- 
ness there  done  process  shall  be  served  upon 
its  agents,  the  pnjvialon  is  to  be  deemed  a  con- 
dition of  Ihe  permission;  and  corporationa 
tbat  subsequently  do  business  Id  the  state  ara 
to  be  deemetl  to  assent  to  such  condition  ai 
full)'  as  liiough  tbey  bad  specially  authorised 
their  aeeuls  to  receive  service. 

New  York,  L.  E.  £W.  R.  Co.  v.  BUill,  MTU. 
S.  591.  607  {37:  202,  800);  LafayUa  Int.  Co.  V. 
French.  ri9  U.  8.  18  How.  404  (15: 451);  Balti- 
more £  0.  A  Co.  v.  Ilarrit.  Tfl  U.  8.  12  Wall. 
65  (20:  3M);  mitJiern  Pile.  Co.  v.  Denton.  140 
U.  8.  202.  207  {38:943,  045);  Otbbt  v.  Queen 
Int.  Co.  63  N.  Y.  114.  20  Am.  Hep.  613;  » 
Uorawelz,  Priv.  Corp.  §677. 

Tbe  principlenpplicable  under  sucb  circum- 
Ktsnces  is  that  if  tbe  corpontion  does  biisinesi 
in  the  state.  It  will  be  presumed  to  have  as- 
sirnted  lo  tbe  statute  and  will  be  bound  accoid- 
inglv. 

Tan  Dretier  v.  Oregon  B.  *  Jfti.  Co.  46  Fed. 
Rep.  202;  fontoliilaled  Store  Semict  Co.  r. 
Lamion  CunnoHJatai  t^toreStrvife  Co.  41  Fed. 
Rep.  8^13;  .S.Hi(/i  v.  Sargent  Mfg.  Co.  67  Fed. 
Rep.  801,  llie  laller  of  which  overrules  Union 
.^-'filch  c£  S.  Co.  V,  Ball  tHgnol  Co.  65  Fed. 
Itep,  6?.~),  cited  by  Judge  Laootnbe  In  dismisi- 
tnc  tbe  preSfQi  suit. 

I'be  laws  of  the  stale  of  New  York  where 
Ibe  present  suit  was  brought  contain  similar 
provisioua  to  thosu  considered  lo  tbe  foregoing 
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The  aubpiBna  wu  duly  terrcd  on  one  of  Ifae 
flrm  nf  Kuebne  A  Lubbers,  as  mBnsglDg  afc^Dt 
of  tbe  delendftDl  corporntlnn,  !□  bis  district  on 
tbeSbth  of  Jaautr?,  1895;  aad,  ask  does  uol 
ippear  that  tbe  corporalioo  bas  dolgnaled  a 
particular  perion  upon  whom  service  may  be 
made,  this  is  a  strict  compKanM  wllb  K  Y. 
Code  Civ,  Proc.  §  432,  subd.  3. 

at.  Clair  T.  Tot.  106  D.  S.  830.  8SB  (27;  222. 
2301;  Soeieli  FoncHrttt  Agrimle  y.  Miltiken, 
ISB  U.  a.  804  (34:  208);  Maiean  C.  R.  Co.  v. 
Pinkmy,  149  U.  S.  IM  (S7:  699):  Tue/.bnnd  v. 
Chicago  <C  A.  R.  Co.  116  N.  T,  437;  N.  Y. 
Code  Civ.  Proc.  §  432. 

Mr.  Wm.  A.  Abbott,  for  respoQdent: 

Tbe  Untied  Stales  clrniit  court  for  tbe 
(ouIlierD  district  of  New  York  had  no  Jurisdic 
tfoQ,  tbe  respondent  not  beiag  an  InbabllBDi  of 
lb  at  district 

Judiciary  actof  March  3,  1887,  g  1  (24  Slut. 
at  L.  553).  as  corrected  by  the  act  of  August 
IS.  I8gH[2S3tat.  at  L.  483). 

Tbe  jurisdictloDsl  question  hreijiidifutu. 

Ex  parlt  S>taie  [■'Shaie  1.  Quiney  Mfg.  &.") 
145  U.  8.  444  (88:  768);  StnitAern  Pat.  Co.  v. 
BtntoR.  140  U.  8.  292  (86:  942);  Empire  Conl 
A  Tiaiitp.  Co.  V,  Empire  Coal  &  Min.  Co.  150 
T,'.  S.  ir.»  (37: 1087);  6alK4ton  ff.  £  8.  A.  R 
Co  V.  GomaUn.  151  U.  8. 49G  {8H:  248). 

Tbe  probibition  In  tbe  act  of  1887  nnd  1888. 
timt  no  civil  action  sliall  be  broniilit  [□  an; 
district  against  nny  pcrsoD  in  any  otberdistrict 
tbnn  that  wlicreof  he  ii  an  iDbabftaiit,  has  been 
uoifornily  (with  but  one  eiccptioD)  applied  bf 
circuit  courts  of  ibc  United  Stales  in  suits  for 
infringements  of  patents. 

lioaufUs  V.  XJinted  Statu  Cordagg  Oi.M  Fed. 
Iti-p  613,  and  cases  there  cited:  Adriance,  P. 
<t  Co.  V,  UrCormiek  Barcciling  Maeh.  Co.  55 
Fed.  Rep.  387j  Cramtr  v  Singer  Mfg.  Co.  59 
Fed.  Heb.  74:  V-nion  theitfh  d  S.  Co.  v.  BaU 
Hiqaal  Co.  65  Fed.  Rep.  625.  Contra,  Smith 
y.  Sargent  Mfg.  Co.  67  Fed.  Rep.  801. 

The  circuit  court  hnd  no  junsdicllon  by 
rcntiiin  of  diversity  of  ciliMnsbipof  the  parlies. 

Tbe  application  tor  macdamus  should  bu 
deuled. 

Sir.  Juttiee  Orky  delivered  the  opinion  of 
tbe  court: 

This  case  presents  a  single  question  of  Juris- 
diction of  the  circuit  eouri  of  Ibe  United  States, 
and  Involves  no  consideration  of  the  merits  of 
the  cause  of  action  asserted  In  the  bill  l^led  In 
thai  court. 

By  the  act  of  March  8,  1881.  cbnp.  138, 
"  owners  of  trade  mtirks  used  in  comtncrce 
with  fnreijta  nations  or  nlth  the  Indian  tribes, 

e-ovlded  sucb  owners  shall  be  domiciled  in  the 
niied  Slates  or  located  in  any  forcigti  coun; 
try  or  tribe  which  by  treaty,  convention,  or  law 
eUords  similar  privileges  to  citizens  of  (be 
United  Stales,  may  obtain  registration  of  such 
trade  marks"  by  causing  to  be  recorded  in  tbe 
Patent  Offlce  a  statement  and  deucripllon 
thereof.  Bt)d  complying  with  other  retjulre- 
meuts  of  tbe  act.    21  Slat,  at  L.  S02L 

By  §  T  of  that  act.  "any  person  who  shall 
reproduce,  counterfeit,  copy,  or  colorably  im- 
itate anj  trade-mark  registered  under  this  act, 
and  afQl  tbe  same  to  tuerchandlse  of  substan- 
tially the  same  descriptive  properties  as  those 
described  in  the  registration,  shall  be  liable  to 


an  action  on  the  ease  for  dimign  for  Um 
wrongful  use  of  said  trade-mark  at  tbe  suit  of 

the  owner  thereof;  and  the  party  aggrieved 
shall  also  have  hia  remedy,  according  to  the 
course  of  equity,  lo  enjoin  (he  wrongful  use  of 
such  trade-tnark  used  in  foreign  commerce  or 
commerce  with  Indian  tribes,  as  aforesaid,  and 
lo  recover  compensallon  therefor  In  any  court 
having  Jurisdiction  over  the  person  gulitv  of 
such  wrongful  act;  and  courts  of  the  United 
States  shall  have  origlosi  aod  a ppellnte  Juris- 
diction In  such  cases,  without  regard  to  ths 
amount  in  controversy." 

By  g  II.  nothing  In  this  act  sbsll  be  con- 
strued "to  give  cogDizanceto  any  court  of  tbe 
United  States  In  an  action  or  suit  between  cit- 
izens of  tbe  same  stale,  unless  the  trade-mark 
in  controversy  is  used  on  goods  intended  to  be 
transported  lo  n  foreign  country,  or  In  lawful 
commercial  Intercourse  with  an  Indian  tribe." 

•  While  S  7  provides  that  "courts  of  tbe  [227 
United  States  sbslt  have  oriKinpil  and  appellnle 
jurisdiction  in  such  cases,  without  re^rard  lo  tbe 
amount  in  controversy,"  and  while  I  he  provi- 
sion of  §  11.  that  nothing  In  tbe  act  shall  be 
construed  lo  give  "cognizance  to  anv  court  of 
the  United  Slates  In  ao  action  or  suit  between 
cilizcQB  of  tbe  same  state,"  unless  the  trade- 
mark is  used  in  commerce  with  a  foreign  coun- 
try or  an  Indian  liibe,  implies  that  a  suit  for 
infringement  of  a  trade  tnnrk  used  Id  such 
commerce  may  be  maintained  in  some  court  of 
tbe  Unit&i  Stales;  yet  neitberof  tboseaertiODS, 
and  no  other  provision  of  the  set.  specifies  In 
what  court  of  tbe  Untied  Stales,  or  in  what 
district,  suits  under  the  act  may  be  brought; 
but  the  Jurisdiction  of  sucb  suits,  in  tbe^  re- 
spects, is  Mt  to  be  ascertained  from  (he  acta 
regulating  tbe  Jurisdiction  of  tbe  courts  of  tbe 
United  Stales. 

At  the  time  of  the  passage  of  the  trade-mark 
acl  of  1(481,  tbe  only  act  lo  which  reference 
could  be  had  to  oscertalo  sucb  Jurisdiction  was 
Ibe  JudlHsry  act  of  March  3.  1875,  cbap.  187. 
§1,  providing  that  "the  circuit  court  of  tbe 
United  Stales  shall  have  origiual  cognizance, 
concurrent  with  tbe  courts  of  tbe  several  slates. 
of  all  suits  of  a  civil  nature  at  common  law  or 
In  equity,  where  tbe  matter  in  dispute  exceeds, 
exclusive  of  costs,  tbe  sum  or  value  of  :|500, 
and  arising  under  the  Constitution  or  lawn  of 
the  United  Stales,  or  treaties  made  or  wbicb 
shall  be  made,  under  their  authority,  ...  or 
in  which  there  shall  be  a  controversy  between 
citizens  of  dlSerea[  states,  ...  or  a  coTitro- 
versy  between  citizens  of  s  slate  and  foreign 
stalfS,  citizens,  or  subjects.  .  .  .  But  no  perion 
shall  be  arrested  in  one  district  for  trial  in  an- 
other in  any  civil  action  before  a  circuit  or  dis- 
trict court.  And  no  civil  suitsball  be  brought 
before  either  of  said  courts  against  any  person, 
by  any  orii:inal  process  or  procecriing.  In  tny 
oiber  district  than  that  whereof  ho  Is  an  lo- 
habitaut,  or  in  which  he  shall  be  found  at  tbo 
time  of  serving  such  process  or  commencing 
such  proceeding."  except  in  certain  cases  not 
material  to  the  present  inquiry.  18  8laL  it  L. 
470. 

Tbe  restriction  of  Jurisdiction  with  respect 
to  amount,  la  the  act  of  1975,  was  perhaps  su- 
perseded as  to  trade  mark  'cases  by  the  [228 
express  provision  of  ^  7  of  the  act  of  1881;  but 
the  jurisdiction  with  regard  lo  the  court,M  well 
1<0  U.S. 
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Mto  tbe  dblrict,  Id  vhfcb  auchaultigboald  1m 
bton^lit,  was  coDirolled  bj  the  ict  of  ISTS, 
u  Ihe  odIj  act  In  force  upon  liie  subject  Un- 
der the  provUloD  oF  thai  act.  nblch  allowfd  a 
dertrndant  to  be  sued  Id  tbe  district  of  nlilcb 
he  vat  an  Inhubilsnt.  or  in  that  In  nhich  he 
wu  found,  a  corpoKtlon  could  doubtless  have 
been  sued  either  Id  tlie  district  in  nbicb  It 
fncorpoTsted  or  fa  atiy  d[sl[ict  in  wbicb  it  ..._ 
tied  on  husinpsi  and  bad  a  geueral  ageaL  Bi 
parU  SeJiolUnberstr,-  96  U.  8.  809,  877  [24: 
tl6B.  8541:  JV«B  kmlaiid  Mul.  I..  Ini.  Go.  v. 
H'o.rfiwrtt.  Ill  U.  8.  138.  146  [28:  379,  881]: 
Hx  parte  Shaw  ("Shaw  v.  Qiiineg  Hin.  Co.")  143 
U.  S.  414, 452  [Hfl:  768. 772] ;  Seuihtrn  Pan.  Co. 
T.  Denton.  146  U.  8.  &02,  307  [30:  913,  945]. 

But  when  tbls  suit  was  brnuitbt,  ibe  1st 
seciion  of  the  ]udIclRrj  act  oF  1H75  bad  been 
■metided  by  the  act  of  March  8.  1B87,  chnp. 
Vl'i.  as  corrected  b;  the  act  of  Augtist  IS, 
1B8H,  chap.  B66,  in  tbe  parts  above  quoted,  b; 
■utntituling  for  Ibe  Jurlsiliclional  amnunt  of 
$500.  eiclusiTe  of  cobU.  tbe  amount  of  (3,000. 
eiclusive  of  iQlereil  and  costs:  aud  by  striking 
out,  after  Ibe  clause:  "and  no  civil  suit  sbuQ 
be  brought  before  either  of  said  courts  agalcst 
(ny  person  by  any  original  process  or  pro- 
Cpedin);  in  any  other  district  than  thnt  whereof 
he  is  an  inbHbilam."— the  aliemaliTe,  "or  Id 
which  be  shall  be  found  at  the  time  of  servine 
such  process  or  commencing  such  procefiT 
Ing,"  and  by  adding  "but  where  the  Jurisdie- 
tioD  is  founded  only  on  tbe  fact  ihnt  tbe  sciion 
is  between  citiEena  of  difTerenlslHles,  suit  shall 
be  brought  only  In  tbe  district  of  the  residence 
of  either  the  platolill  or  tbe  dcfendanL"  24 
Slat,  at  L.  (iSZ;  35  Slat,  at  L.  1113. 

The  iBBt  clause  is  added  by  way  of  proriso 
to  the  next  preceding  clause,  wbicb.  in  its 

S resent  form,  forbids  any  liuit  to  be  brought 
I  any  other  district  Iban  that  of  which  the 
defendant  la  an  inhabitant;  and  tbe  eflecl  is 
that,  in  every  suit  between  citizens  of  the 
United  States,  when  the  Jurisdiction  is  founded 
upon  any  of  tbe  grounds  mentioned  in  this 
■eclfon,  other  than  tbe  citizenship  of  the  par- 
ties, it  must  be  brougbt  in  the  district  of  which 
Ibe  defendant  fs  an  inliabitanl;  but  whcQ  tbe 
JurixdicliDn  is  founded  only  on  the  fact  that  tbe 
l!291*parlies  are  citizens  of  different  stales. tbe 
suit  snail  be  brought  la  the  district  of  wbicb 
either  party  fs  an  Tnhabltsnt.  And  it  is  estub- 
li«bed  by  tbe  decisions  nt  this  court  Ibst, 
within  the  meaning  of  this  act,  a  corporation 
cannot  be  considered  a  citizen,  an  inbatiitani, 
or  a  resident  of  a  state  in  which  it  hss  not  been 
Incorporated;  and.  consequently,  that  a  cor- 
porailua  incorporated  in  a  state  of  the  Union 
cannot  be  compelled  to  answer  to  a  civil  suit, 
at  law  DT  In  equity,  in  a  circuit  court  of  Ihe 
United  States  held  In  another  state,  even  if  the 
corporation  has  a  usual  place  of  business  in 
that  Blate,  MeCormiek  Barvtitiita  Maeh.  Co. 
v.  Watthen.  184  U.  8.  41.  43  J38  838,  834);  Ex 
mrU  SAate  l"S/iaa  v.  ©-Jinej  Mirt.  Co.")  146 
U.  8.  444  [86:  7681;  Southern  Pac.  Co.  v.  Den- 
ton. 146  (L  B.  iios  [36:  942].  Those  cases,  ft 
b  true,  were  of  tbe  class  in  wbicb  tbe  Juris- 
diction la  founded  only  upon  tbe  fact  that  Ibe 
parlies  are  citizrns  or  corporallons  of  ditferent 
states.  But  the  reasoning  on  wbicb  they  pro 
I  the  other  class, 
le  lection,  of  tulla  aritiDg  1 1 


under  the  Constltatloa,  laws,  or  treaties  of  Ifao 
United  States;  and  the  only  dlflerence  Is  that, 
by  the  very  terms  of  the  statute,  a  suit  of  Ihf* 
class  Is  to  be  brought  In  tbe  district  of  wbicb 
Ibe  defendant  ia  an  Inbabltant,  and  cannot, 
without  tbe  consent  of  the  defeodaol,  be 
brought  In  any  other  district,  even  In  one  of 
which  the  plaintiff  is  an  Inhnbitant. 

When  the  parliea  are  citizens  of  different 
States,  so  that  the  case  con:es  wjtblo  Ibe  gen- 
eral grant  of  jurisdiction  in  Ibe  first  part  of 
tbe  section,  the  deFendant,  by  eolerlng  a  cen- 
eial  appearance  In  a  aitit  brought  attninst  him 
in  a  district  of  which  be  Is  not  an  iuhnbitant, 
waives  the  right  to  object  that  It  is  brought  in 
the  wrong  district.  Interior  Court.  iLImp.  Co, 
V.  Gibnqf.  160  U.  8,  231  [ante.  401]  and  ca^ea 
Iberecited.  ButacorporaiiOD.bydoingbiisinesa 
or  appointing  a  general  agent  in  a  district  other 
Iban  thntin  which  It  iscrealed.doesnot  walveils 
right,  if  seasonably  availed  of,  to  Insist  ihat 
ilie  suit  should  have  been  brnusbt  It)  the  Inlier 
district.  Ex  parte  Shait  ("^lau  v.  Qaiaey 
itin,  Co.")  and  Sovifurn  Pae,  Co.  t.  Dtnton, 
above  cited. 

In  the  case  of  Be  HohorU,  150  U.  9  658  (ST: 
131 1],  on  which  tbe  petitioner  in  this  ense  prin- 
clpallv  ri'lied.  the  decialon  was  that  Ihe  provi. 
sion  o'f  tbe  act  of  1808,  Forbidding  euita  to  ba 
'brought  In  any  other  district  than  Ibnt  [2>tO 
of  which  the  defendant  is  an  Inbabilanl,  had  no 
applicalioQ  lo  an  alien  or  a  foreign  tsorponition 
sued  here,  and  especially  In  a  suit  For  infringe- 
ment of  a  patent  right:  and  therefore  such  a 
firm  or  curpnration  might  be  so  sued  by  a  citi- 
zen of  a  slate  of  tbe  Untoii  In  any  district  in 
which  valid  service  could  be  made  on  tbe  de- 
fendant. That  case  Is  diBlingulshable  from 
the  one  now  before  the  court  in  two  essential 
psrtlculara:  First,  It  was  a  suit  against  a  for- 
eign corporation,  which,  like  an  alien,  is  not  ■ 
citizen  or  an  inhabitant  of  any  district  witbln 
tbe  Coiled  States:  and  was  therefore  not  with- 
in the  scope  or  intent  of  the  provision  requir- 
ing suit  to  be  brought  in  the  district  of  wbicb 
the  deFendsDt  is  nn  Inhabitant.  See  Oal'cttton, 
H.&S.A.  a.  Co.  v.  (it,iaaUA,  151  V.  8,  496 
[38:  348].  Second,  it  was  a  suit  for  infringe- 
ment of  a  paieni  rigbl,  exclusive  juriadiclion 
of  which  hail  been  granted  to  tbe  circuit  courts 
of  Ibe  United  Stales  by  U.  S.  Rev.  8lHt. 
^  629,  cl,  9,  and  §  11,  cl,  5,  re-enacting  earlier 
acts  of  Congress;  and  was  therefore  not  af- 
fected by  general  provUions  regulating  the  Ju- 
riadiclion of  the  courts  of  the  United  Slates 
concurrent  with  that  of  the  several  slates. 

In  Untied  StoUt  v.  Mboney,  116  U,  8,  104 
[39:  5501,  it  was  Ukewlae  held  that  tbe  1st  sec- 
lion  of  tbe  Judiciary  act  of  1875  did  not  lake 
away  the  exclusive  Jurisdiction  conferred  by 
earlier  statutea  upon  the  district  coiirta  of  tbe 
United  States  over  suits  for  the  recovery  of 
penalties  and  forfeitures  under  the  Customs 
laws  of  the  United  States. 

No  aui:b  rule  is  applicable  to  a  suit  for  in- 
fringement of  a  trade-mark  under  the  act  of 
1S8I.  That  act,  while  conferring  upon  the 
courts  of  Ihe  Unlied  States,  in  general  terms. 
Jurisdiction  over  such  sufta.  without  regard  to 


ovGoi>^Ic 


aso,2Si 


tioi-KKUJi  CoDKT  or  TUK  Uhitu)  BTATh:^ 


Jiirladtcllon  whtcb  tbe  cniirts  of  the  KTcral 

stain  Blnays  bud  over  a  nits  for  infricgemeDt 
of  imde-oiarkB. 

Tli(<  >iiit,  iLen,  HmumED);  it  to  be  maltHsln- 
•ble  under  the  set  of  1881,  is  ooe  of  wbicb  Ibe 
2  J I  ]couns  of  Lbe  Unlled  States'bave  Jurisdic- 
tion conrurrsntly  wtlb  Ibe  courts  of  tbe  several 
Biaiea.  Tbe  only  eiialina  set  of  Cnncrcas 
nhlch  enables  it  to  t>e  broiiglit  Id  tbe  circuit 
rouit  of  Iba  United  SUleB  is  [he  act  of  18SH. 
Tbe  suit  comes  nUbiu  tbe  terms  of  Ibat  act, 
both  as  erisini;  iiuder,  a  law  of  Ibe  Untied 
BtaieB  aod  as  hein;;  between  citizens  of  differ 
ent  alatea.  In  eiiber  napect.  bj  tbe  provisions 
ot  the  same  act,  ttie  defendant  cnnnoC  be  com- 
pelled to  answer  in  a  district  of  wblcb  neither 
tbe  defeodantDor  the  plaintiff  ia  an  in h>i bit- 
ant.  The  obieclion,  having  been  seasonably 
taken  by  Ibe  defendaDl  corporaiion,  appearicK 
specially  for  the  purpose,  waa  rightly  Buslaiued 
by  Ibe  circuit  court. 

Whether  Ibe  provlaioD  In  S  7  of  tbe  tmde- 
mark  act  of  1881,  that  tbe  courts  of  the  Doited 
Suites  sboulil  biiveorigiual  jurisdiction  in  sucb 
casen.  without  regard  to  tlie  amount  in  con- 
troversy, would  control  the  pi^uniHrj  limit  of 
Jurisdiction  in  the  subsequent  act  of  1888,  as 
n  tbe  prior  act  of  ISTS,  of  wbicb  that  act  was 
en  amendment,  ll  is  u nneres<< a ry  to  consider, 
because  this  hill  diatinitly  alleges  that  tbe  mat- 
ter in  dispute  exceeds,  excluaiie  of  tateresi 
•nd  cnsis,  the  sum  or  value  of  (3,000. 

Writ  of  maiidamut  dtnUd. 


GEOHQE  B.  WHITTBS.  Appt.. 


for  commltul  to  ]aU 

irround  for  rtlschanra  on  liabens  corpus  from  Im- 

prlBonraant  under  an  lDdlct^ll■n^ 

4.  TbBi  an  Indictment  In  a  btate  court  lacks  tbs 
wonts,  ■'a  true  bill,"  and  wae  [ouod  hj  tbe  grand 
Jut  hj-  mlBtukt  and  miBeoui-epilon.  are  proper 
subjects  Of  Inquiry  In  the  courts  of  tbeitule,  l»ii 
are  not  around  for  Inierpodiilon  by  the  United 
StBtee  courts  by  (rril  or  habeas  corpus. 

E.  A  warrant  of  eiiraiiitlob  by  the  Fovernor  of  a 
state  Issued  upon  the  reqiil»lliuD  of  atruvernor 
ofanoiher  stnie.  accompanied  bya  copy  o(  the 
IndlcIiQcni,  Is  prima  facie  evidence  tliat  Ibi^  ac- 
cused bad  Oeen  Indicted  and  was  a  /uBitlvo  froio 
Justice,  and,  II  the  aiatc  court  has  JurtBdIcllon  o( 
the  offense,  prevents  Inlerposltion  by  Unilsd 
Btates  courts  by  writ  ot  biibeos  corpus  until  tbe 
lawrulneaa  of  nia  detention  Is  determined  by  tbe 

I.  Any  defect  In  the  iberiirs  return  to  the  writ  of 
habeas  corpuH  In  falling  to  set  forth  tbe  Indleu 

why  the   United  S1ai«  courts  fhouM  take   tba 
prisoner  out  of  the  custody  of  the  amhoruieaof 
Ibe  state, 
7.  The  questions  whether  a  reoopntinnco  for  ap. 

Btrued  as  requlilua  an  appearance  un  ii  sulwe- 

"resides"  In  a  statute  Implies  Jotnicll,  or  ouly 
prcNince  In  tbecouDty.  should  be  left  to  tbe  de- 
cisions of  tbe  state  onurts. 
B.  A  prisoner  in  cuctoily  under  the  auihorlty  of  a 


juld  ni 


icept  in 


(See  8.  C  Reporter^  ed,  I31-21IJ 

Habeas  enrput—gtneral  allrodioni — ditcharge 
on  cornmitial—objtetioni  to  iiidictiaent — ct- 
tradition  proeecdingi — defert  in  return — 
quettiontfor  ttate  eovrU — leJien  writ  denied, 

I,  NoallegatlOD  offset  In  a  petition  for  a  writ  ot 
babeas  corpus  can  be  assumed  to  be  admitted, 
unless  distinct  and  unamblffuoiu. 


I«  dHCllB 

ffed  liy  a  eou 

Unite. 

.test  the 

iliJiiy  of  Uls 

tioo. 

[5o.  eiB.) 

Jiidu.> .: 


APPEAL  from  n  decreeof  the  Circiiil  Court 
of  Ibe  Cuilcd    Stales   for  the  District  of 
Conneclicul  deujiuga  writ  ot  babeas  corpus 


KOTt.—A>  to  wtien  habeas  corpiu  mav  tmut.  ond 
when  not:  ind  from  toftat  courts,  and  bvir'ti'  Judflci; 
Whnt  majf  b«  tnqutrcd  info  bjf  writ  ot, — see  note  to 
United  States  v.  Uamllton.  1:  MO. 

An  tn  icrhot  tpujittoianuiu  lie  coiisiticTcd  on  habttM 
eoriyus,  see  noieioEzpnrU  ChfII,  ZT;  :»e. 

Aftatutpcntion  ofarit  '•!  habtai  coriiML,  see  note 
to  Luther  v.  Borden,  IZ:  Ul. 

A*Eo£j;tradll<on  from  anotJicr  stnts;  rfdht  to  try 
ixmontrtradlfed/i^  n  aifftrtnterimt  frntn  Ituttfor 
tchich  he  was  nirrtndereJ,-  who  are  fugillvn  from 
tuMlct:  etiaracler  of  otente;  demntid  foy  arrest  and 
aaii-trii  of  tvgUioea:  mrrwider  cf  Mrtllw.— aee 
note  to  Cook  v.  Bart,  38:  VH. 

Xrlradfti"n,'  intertlaU;  triot 
c'laraeler  of  oftmt:  ' 
A  fuEttlverrom  Justice  surrendered  to  the  au- 
thorities ot  a  ilBIe  upon  their  deniiind.  by  the  ffor- 
cmorof  anoihcritate,  can  beheld  or  tried  Id  the 
former  stale  for  another  crime  than  that  cbanred 
tn  tbe  warrant,  by  virtue  ot  wblcb  he  was  arrested 
lod  BurT«DdHad.  when  the  act  tor  whtob  he  waa 


extradited  and  that  tor  which  he  Is  afterwards  tii> 
Indlcicdsre  tbe  same.  )-eople  v.  Cni^'e.  ]3a  N.  Y. 
G3K.  iliRtiiiKulshlag  United  States  *.  Uau sober.  11» 
U.  R.  to;  131: 12:31. 

VTheiber  the  rule  would  be  the  f^arae  with  reepoat 
to  tbe  trial  of  a  person  exiraUKed  [or  another  and 
different  offense— query.    People  v.  Croes,  sujiro. 

Cutniantlal  defects,  under  tlie  laws  of  the  de- 
manding stale.  In  an  iudictnient  upon  which  extra- 
dluon  is  sought,  are  not  cause  for  discharire  of  tlia 
fuirttlve  upon  habeas  corpus,  where  It  rcasonal)l7 
apiiears  that  he  is  charged  bv  Indictment  with  ao 
offense.  Ex  pnrtt  Pearce.  SZ  Tez.  Cnm.  Rep.  ail. 
«S  Alb.  L.  J.  S2S. 

A  person  Is  a  fuaitlve  from  justice  when,  havliur 
oommlited  a  oiliiic  wiihln  a  bihii'.  be  wjibdriwa 
bimself  from  tlie  Jurlsdlcilonol  Its  court  without 
waltlnv  to  abida  the  con><ec|ucnoea  of  h 


other 


win- 


licw  bla  withdrawal.   Re  white.  S>  Fed.  Hep.  M. 
Upon  an  application  for  awairani  ot  removal 
of  an  aliased  offender  taauoiberdlairloL,tlieludBe 
1  precluded  from  bearing  other  evtdenoG.and 
160  U.  Ik 


ovGoi>^Ic 


Whittem  t.  ToxLiNSoti. 


See  same  case  beloir,  67  Fed.  Rep.  330. 

Suiemembj  Mr.  Jvtiiee  Gray: 

Tbl4  nai  a  petilloD  filed  Marcb  26,  189S,  Id 
the  circuit  court  of  the  Uciled  States  for  tbe 
diitrfrt  of  Cionectjput,  and  addiesgcd  to  the 
Honorable  WilllBin  K.  Townsfnd.  Ibe  district 
Judge,  as  a  ]ud^  of  llie  circuit  conn,  for  a 
writ  of  habeas  corpus  lo  Ibe  aberiff  of  Iho 
coiinlj  ol  New  Hnven  in  lie  state  of  Cou- 
neclicul.  The  petition  was  signed  by  thepe- 
til loner  and  verlBed  by  his  oalh  end  nas  as  lol- 
tont: 

"The  peliiioQ  of  George  B.  Whillen  respect- 
fully sbows  10  your  honor  that  Le  is  now  a 
Srtaoner  conSned  in  tbe  custody  of  Charles  A. 
Omlioson,  Blieriff  of  the  county  of  New 
Haven,  In  the  county  jail  in  tlie  city  of  New 
Haven  to  said  county,  for  a  aupnosed  crimina] 
offense,  to  wll.  a  crime  of  murder  in  the  sec 
OMl  degree. 

"Tour  petitioner  also  shows  that  such  con- 
Bnement  is  by  virtue  of  a  wurrnnt,  a  copy 
wbpreof  is  in  the  possession  of  enid  sberiS; 
and  your  petitioner  aveis  tiiat,  lo  the  best  of 


aUei 


.rrequ 


■elLal 


bad  tu  tbe  FUte  to  whicb   removal  is  i 
UDtled  SUtea  v.  Fowkei,  G3  Fed.  Rep.  13.  3  U.  S- 
App.  it!. 

Oneeitradltedlrom  anotber  slate  mnr  t>e  tried 
foradlderent  orlmefrum  lliatlor  wbiob  be  was 
eztndlled.    State  v.QInver,  lt£  N.G.  BH. 

Upon  tbe  sutrcniler  or  Bfugltlvulrom  justice  br 

luaniw  or  natlouai  lav,  he  mas  be  tried  iatbcetatc 
to  wblcb  be  la  returned  lor  an;  nttier  offense  than 
tbat  specified  In  the  reqnlaltino  for  bis  retMllIlon, 

tlwsute  rrom  wtilcb  be  vaseitnidlled:  and  In  so 
bring'  blm  HEBinat  lileoblecilnD,  no  rlffht.  privilege, 

and  iBRB  of  tbe   Dulted  Stuces  la  therebr  denied. 
lABCclIe*  *.  OeorslH,  118  U.  ».  637  I3T:  HBi. 
The  rlRbt  to  try  a  orlmlnol  In  n  stale  to  whloh  be 


■dbrai 


radi- 


A  Iiijrlllve  Irani  jiuKoe  fleeing  from  one  siata  to 
anotbrr  and  lurrendered  on  denmnd  under  the 
pRivUlonsDftbe  ITalled  States  Consiicullon  may  be 
tried  ror  any  offense  cnmmUied  in  the  statnto 
whkib  be  is  returned,  allhuofrb  giicb  ottense  was 
commllled  before  tbe  demand  and  surrender,  and  is 
not  tbat  on  account  of  wblcb  he  was  brouKht  back 
tortrlsJ.    LasoeUesv.6tHte.fl0aa.SIT. 

A  complaint  tor  rxtradtflon  need  not  hare  tbe 
precision  and  particularity  of  an  Indlatment,  but 
sbonirt  set  fnrlb  thesubalnnllRland  material  tea- 
tuna  of  tbe  ntfense.    J1<Adutt.&SFcd.Kep.8Te. 

A  complaint  which  abnrKea  tbe  forirlDK  of  cer- 
tain bills  of  eiehnnRe  of  tbe  valne  of  91,DI]0Ruidan, 
AustrUn  coin.  Is  sulTlclent  to  give  Jurisdiction  as 
ebat^nn  ibe  crime  of  rorrery.  all houab  U  objected 
l«ai  wanting  In  panlcularltyan  umendmenl  may 
baniqnlred  so  as  to  fuUy  Inform  Ibeaccusei  of  ibe 
special  ohariic  for  which  be  la  souibtto  be  extra- 
dited, and  of  all  Its  particulars.    Bt  Adutl.  suiTO. 

A  requisition  lo  another  stale  tortheexuadltlon 
or  a  criminal  may  tM  (ranted  lu  a  case  ol  mlsde- 


bfs  knowledge,  he  Is  not  commltled  or  de- 
tained by  vlrlue  ot  any  pruceas  of  law  knowa 
to  the  couriB  of  the  Uulied  Slates  *or  the[233 
several  stales,  but  he  is  now  detaioed  in  viola- 
liooof  theConslitutioDof  tbe  Untied  Blales,  in 
violalioD  of  the  laws  of  tbe  United  Stales, 
and  in  violalioa  ot  the  Constitution  and  laws 
of  tbe  slate  of  Cocnecttcut;  and  thai  he  is 
not  held  in  confinement  by  virtue  of  any  tinal 
judgment  or  decree  of  any  compeleot  court  or 
tribunal  of  crimioai  jurisdiciloo,  or  by  virtue 
of  any  proceas  issued  upon  aucb  judgment  or 
decree,  but  is  held  without  due  process    of 

"And  your  pel  i  I  inner  furlber  aaya  Ibat  at 
Ibe  lime  of  bis  arrest,  and  for  along  lime  prior 
thereto,  be  was  aciilzen  of  Hai^achusctta,  aud 
ilradited   from  Massac liuaells  for  said 


iiding  at  Boston,  and  sobelievea,  lliat 
his  said  Imprisonment  is  illegal,  and  that  Bold 
illegalily  coQf^itted  In  this,  to  wit: 

"Tliat  in  AugiiM  and  September.  1893.  tbia 
petitioner  was  tried  before  the  local  court  ait- 
,  ling  wllhin  and  for  Ihe  county  of  New  Haven, 
'  state  of  Connecticut,  upon  a  charge  of  murder 

No  presumption  can  be  made  In  eitradltlou 
prnceedlnKB  aralnat  tbe  prisoner.  He  la  to  be  ad. 
Judged  by  strict  consiruction  of  tboobarireatrslnBt 
blm.  Rt  Hampton,  t  ObloDeo-BTV.  1  Ohio  N.  P. 
18L 

A  recital  In  tbe  requisition  and  warrant  tn  extra- 
dition proceedings,  of  "sboollnir  and  wounding 
with  Intent  to  kill"  does  not  atate  a  crime  under  a 
siatuta  deunuDcintt  tbe  offense  of  sboollntrand 
woundiDg  "a  peraon"  with  Intent  to  kill.  B» 
Hampton,  supra. 

A  copy  of  an  Indictment  oertltlcd  only  by  the 
JiidRe  and  clerk  of  tbe  court  In  which  It  was 
lonndtsnot  sufflclenlly  authenticated  for  tbe  pur- 
poses of  extradition,  where  there  Is  no  oertlflcrte 
or  statement  by  the  guvemor  that  it  Is  a  copy  of 
tbe  Indictment,  or  certlScate  thai  those  certlflyinc 
tottare  respeotlvelyderk  andjudge.    ib  Hamp* 

Tbe  sufficiency  of  an  I  ndlctm  en  tin  another  state, 
wblcb  conforms  to  a  statute  ot  tbat  ataie.  but  la 
attacked  on  tbe  ground  that  the  statute  vlolatea 
Ihe  Federal  Coostiiulion.  peed  not  be  decided  by  a 
slate  court  on  a  writ  of  hnl>eaa  Corpus  for  Che  re- 
lease of  a  luKitlveifrom  Jualloe  who  has  been  sur- 
rendered on  requisition  by  the  Kovernor,  but  may 
be  remitted  to  tbeoourtsof  thestata  In  which  the 
Indictment  was  found  for  a  decision  of  that  ques- 
tion In  tbe  Orst  Instanoa.  Pearoe  v.  Texai,  US  U. 
B.  811  iSh  leti. 

An  Infnrmatton  cannot  be  regarded  as  a  substi- 
tute for  an  Indictment  within  the  meaning  ot  V.  S. 
Rev.  Stat.  I  !^.i,  provldlnr  for  tbe  sun-enderof  « 
fugitive  from  Justice  from  another  state.  Ex 
parts  Hart,  25  O.  S.  App.  IS.  Ifl  Fed.  Bep.  249,  tS  L. 
B.  A.SOl. 

The  departure  of  a  purobaaer  of  itooda  to  bit 
borne  In  another  St  ate  at  termaklDg  criminally  false 
representations.  In  reliance  oo  wblcb  the  goods 
were  subsequently  delivered  to  a  Common  carrier 
and  sbip:>ed  to  him,  is  within  tbe  meanlUK  of  the 
law  a  flight  from  Justice  tor  wbloh  he  may  t>e  sur- 
rendered on  a  requisition.  Ba  Sultan.  IIS  K.CR, 
2SL.aA.3H. 

A  person  not  In  the  domandlnit  state  at  the  ilmo 
or  tbe  commission  of  tbe  alleged  offense  or  after 
Itscommlitlon  cannot  be  extradited  asa  tngltlve 
from  Justloe.    SxpatU  Koowles,  U  Ct-  L  Rep, 
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Id  the  lecood  itgnt,  bcInK  the  BBme  klletted 
charge  for  whii'b  bt  wbb  eitrndtieil.  and  whs 
■tier  a  fult  lieiriiiK  Iheieof  ditcharged  from 
Mid  court. 

"That  thereaflprwardt  this  petitioner  re- 
mained In  Ibe  citT  of  New  Haven,  state  of 
CoDQectlcut,  for  a  Ioiik  time. — during  at  least 
two  aeuioDS  of  the  graod  Jur;, — and  then  re- 
mond  to  Newton,  In  the  com  m  on  wealth  of 
MnvNchusellB,  some  time  euij  in  the  year 
ISH. 

"That  he  was,  In  Jaouary,  1895,  while  luch 
citizen  of  Mapsacbu Belts,  arrpsled  and  extra- 
dited from  the  state  of  Atasaacbii setts  upon  a 
'WSTraDl  issued  by  the  governor  of  Massacbu- 
•elu  OD  demand  and  application  of  the  gov- 
ernor of  Connecticut,  allegiug  that  an  Indict- 
ment bad  been  found  t>j  the  grand  Jury  against 
bin)  of  muTder  witbio  and  for  Ibe  county  of 
Hew  Haren,  being  tbe  aame  charge  on  which 
be  was  tried  aa  above.  This  petilioner  was 
taken  lo  the  lald  city  of  New  Haven  by  virtue 
thereof. 

"Tbia  pelltloner  aven  that  no  Indictment 
«aa  ever  found  against  him  by  any  craud 
jury  sitting  at  any  time  within  the  stale  of  Con- 
recticul,  noV  no  indictment  aa  and  for  a  Irue 
2341  hi  11  ■ever was  presemed  byany grand  iurv 
tn  aaid  stale  of  Connecticut  againal  btm,  whlcD 
he  Is  ready  to  vrirlfy  and  prove,  and  any  pre- 

One  who  b;  iDteratale  rendltloa  proceedtnas  ia 
broiiiifat  to  a  BtuLa  Irom  anotber  ttate  or  terrliory 
aa  afuRlllve  frora  Justice  It  not  exempt  froni  civil 
proKcuiiOD  wtille  detained  tn  the  former  Btat« 
under  sucti  prneeedlnga.  Beld  v.  Ham.  S4  Hlun. 
IOII,i!tL.R.A.  ESS. 

One  extrsdlled  under  an  lodlctment  forasaault 
witli  InteDt  lo  murder  oonnot  l>e  convicted  o[  an 
aiiault  In  tbe  secood  degree,  wtierethe  treaty  be- 
tween tlie  two  coUDlrtet  make*  no  provision  turaz- 
tiadlMoD  for  suab  an  offenae.  People  v.  Btont.)! 
aun.SSS. 

A  lujtltlve  aeetiDg  an  aarlun)  upon  a  war  vevel 
Ottbe  United  Stale*  cannot  make  It  S  oondltlon 
that  be  eball  be  lraneferi«d  to  another  venel  or 
placed  without  Ibe  Jurisdiction  of  IbeUaEtHd  Slates. 
Be  Eieta,  K  Fed.  Bop-  Xi. 

JuBtl  11  cation  of  a  kUlln^  aa  In  Be]f-de[ease  la  not 
■vallable  on  a  proeeedln^  for  ezCradltfon  to  a 
tOielEU  oountrr.    Re  Bieta,  nipro- 

Crlmea  by  officers  of  tbe  established  sovemment 
(tf  a  forelffn  oountrj.  dlrectlf  connected  with  ■ 
oonfllot  eilitlnir  between  auoD  frotemmenis  and 
rerolutJonary  foroeB.Bie  political  offeoaea  not  ex- 


tended indictment  w 
misconceplioD,  and  n 
or  finding. 

"Further,  your  petitioner  aays  that  be  wai 
not,  at  tbe  timeof  thiseilradiiionas  afnreaald, 
8  fugitive  from  justice  from  said  stale  of  Con- 
necticut. 


discbarged  from  custody  and  be  allowed  lo  de- 
part safely  from  out  the  slate  of  Connecticut 
lo  the  commonweullh  of  Maseachusetta.  with- 
out interference  In  an;  way  by  the  siale  au- 
thorities of  the  state  of  Conneclicut,  witliout 
reference  lo  said  charge  made  against  him." 

On  March  21,  a  writ  of  habeas  corpus  waa 
Isaned  accordingly  by  the  district  Judge,  re- 
turnable forlbwiih  at  a  tpecial  term  of  Ibe  cir- 
cuit court. 

On  March  28,  the  sheriff  made  bla  return  to 
the  writ,  atalins,  as  tbe  cause  of  the  petitioner  ■ 
delenlion  and  Imprisonment,  that  he  was  com- 
mitted  to  the  Jail  by  virtue  of  tbe  following 
mittimus: 

"To  tbe  sheriff  of  New  Haven  countv,  bis 
deputy,  or  any  proper  officer  or  indlflereDt 
person.  Greeting: 

"WbercHS  Luciui  B.  Hinman,  of  New 
Haven,  Connecticut,  did  on  the  17th  day  ot 
January,  ISOS,  enterintoa  recognizance  In  the 


iDleratate  extradition  onl;  I*  referred  tObrN. 
T.  Penal  Code.  I  tl.  which  makes  It  a  mladenieanor 
for  an  oSlaer  of  the  state  to  reoelve  aor  compensa- 
tlon  for  service  or  '*eipenae  Incurred  In  procuiini 
tn>m  tbe  icovernor  ...  a  demand  upon  the 
aiecuUve  authority  of  a  state  or  terrltorr  of  the 
Dnlted  9>alra.  or  ot  any  for«lj)n  (rovernment.  for 
tbe  surrender  ot  any  fugitive  Irom  Justice." 
Peopio  V.  Columbia  County  Supers.  tU  N.  T.  L 

One  who  while  within  a  I"  -    ■ 

maolilnery  for  crime  and  i 
Iberance  of  the  offense.  I 


e  seta  In  motion  Ibe 


liam  the  stale  be- 
tan  Ita  consummation,  Is  a  tuEltlve  from  Joslice 
within  the  law  relating  to  Interstate  eilradiUon. 
Be  Cook,  a  Fed.  Kep.  BOO. 

Aa  )<etween  tbe  Dnlted  Btatca  and  forei^  lov- 
crnmcnls,  tbe  surrender  of  luiiliives  from  Justice 
depends  upon  treatier.  Do*  Santos'  Case.  2  Brock. 
«;  Dnlted  StatMv.  Davis,  t  aumD.4SS:  Re  Heia- 
xer,  «  U-  &  S  How.  ITS.  11  L.  ed  lU:  S  Ops.  Ally. 


The  Uotted  States  (rovemmentbaaneTer  recor- 
nlted  tbe  riybt,  unless  under  treaty  allpulalions. 
Re  Fetter.  S  M.  J.  L.  313,  EI  Am.  Dec.  884:  Com.  v. 
Deaoon,  10  Berg.  &  B.  ISth   Story,  Conf.  L.  H  638, 

Complaint  on  oath  for  the  arrost  and  commitment 
of  a  person  tor  tbe  purpose  of  extradlilon.  under 
U.S.  Hev.mat.IGra].  muBtbeaoomplilQttvsoma 
one  autborlied  torenresent  tbe  exeouclve  dopsn- 
ment  ot  tbe  foreign  treaty  power.  Be  yenelle,  M 
BiatQhf.  IK,  X  FM.  Rep.  818. 

On  tbe  oiamlnatlon  of  a  party  tielore  ■  United 
Statm  oommlBSlooer  In  tbe  state  at  Hlniteaota.  Id 
extradition  proceedings  under  the  treaty  ot  liftl 
with  Orettt  Britain  be  has  the  right  lo  examine 
wftnessn  In  bla  own  behalf.  lU  Keller.  »  Fed. 
ttep.»l. 

Tbe  les'lmony  ol  tbe  accused  la  not  admissible, 
allbouKh  tbe  JudKe  t>e  silting  In  a  state  where  such 
evidence  is  admissible.    Rt  Dugau.  E  Low.  Dec.  30;. 

EitrsdltioD  proceedings  do  not  Invalidate  In 
their  nature  tbe  right  of  accused  not  to  lie  prose- 
cuted upon  any  other  charge  than  Ibai  upon  which 
bts  extradition  Is  asked.  Dnltsd  Sutea  v.  Law- 
rence. IS  Blatchr.  aU;  fl  Ops.  Atty.  Oen.  tru  Dnlted 
BUIesv.  Caldwelt,  S  Blatehf.  131:  Adrtance  v.  La- 
grave.  »N.T.  110.  IT  Am.  Bep.  UTt  B(  MUler.n 
Fed.  Bep.  SX 

Butoneextradlted  froma  forelrn  oountry  may 
claim  exemption  from  trial  upon  any  one  charge 
otbertbantJiat  mentioned  in  the  extradition  pro- 
ceedinga.  and  this  right  cannot  be  waived.  Jb 
ports  Coy.  Sf  Yea.  Bep.  m. 

In  a  proceeding  under  a  treaty  with  Great 
Britain  evldenoe  of  criminality  must  be  aueh  aa 
would  Jnsiiry  tbe  arrtM  and  oommltment  of  tba 
accused  aocording  to  law  In  Ibe  plaoe  when  lie  M 
found.  B<  McPliun.  24  Blatcbf.  »(,  80  Fed.  Hep. 
SI:  Ei  tXTle  Ksln".  3  Bhitcbf.  1;  United  Btatea  v. 
^arr.  S  N.  Y.  Leg.  Obt.34«;  4  Opa.  Atty.  Qeo.  M, 
SU;  Re  Kellcy.  I  Low.  t>eo.  880:  Re  HacdOnncU.  11 
Blatcbf.  171):  it<Farex.SAbb.D.  8.840. 

160  U.S. 


ovGoi>^Ic 


18)3. 


17BITTBII  ».  TOMUKBOH. 


SS4-287 


nim  of  (5.000  for  the  appearance  of  George  G. ' 
WLltteu.  of  tbe  town  of  Nekton,  state  of 
Maisftcbuaclts,  before  the  superior  court  to  be 
lioMen  at  New  IIhvcq  n-illiio  and  for  tbe  cnunlv 
2<15]  'of  New  Haven  oo  tbe  first  Tuesday  o'f 
JenunrVj  18S0,  andtbeuid  LucluaB.  Hiomaa 
now  behevea  that  said  George  E.  Wbitten  In 
tends  to  abscond,  and  havjof;  produced  tlie  ev 
Idence  that  he  Is  iii  re  I  j  as  aforesaid  for  the  said 
Oenrpe  E.  Wbitlen,  and  hath  applied  totne  for 
a  miltimus.  aud  hath  made  oath  before  me  that 
tbe  atalemeota  In  hia  said  application  are  true; 

"These  are  therefore  by  authorilj  of  Hie 
Mate  of  Connecticut,  to  commaud  you  that  you 
forthwith  arrest  the  said  George  E,  Whlllen 
and  bimcominltto  tbe  Jail  of  said  New  Haven 
ctmuiyi  and  Ihe  hecper  of  anld  Jail  fs  hereby 
ordered  to  receive  the  said  GeotKe  E.  'Whitlen, 
ud  him  safely  beep  within  nald  jail  iimilbe 
be  discharged  by  due  order  of  law.  Hi'tcoF  fait 
not.  but  due  sei^ice  and  return  roakc. 

"Dated  at  New  Haven  this  2Cib  day  of 
Uarch,  A,  D.  1895. 

"John  8.  Fowler, 

■'JiiBtlcc  of  (be  Peace." 

The  petitioner  moved  to  quash  the  return 
aa  Insufficient  to  Justlly  his  ddrntioa. 

Tbe  circuit  couit,  upon  abcnring,  denied  the 
motliiD  and  discharged  the  wrll  ofhaWaB  cor- 
pus without  prcjudfce  to  the  rljibt  of  tbe  peti- 
tioner 10  renew  the  motion;  nnd  filed  ao  opiclon 
by  the  district  Judge  (BT  Fed.  Rep.  230)  in 
which  tbe  grounda  of  decision  were  stated  aa 
folio  WSl 

"Tbe  writ  was  Issued ;  and  tbe  sbcrlS 
brought  tbe  petitioner  loto  thii  court,  and 
made  return,  as  lo  the  cause  of  his  dclenlion 
•nd  imprison ment.  that  he  was  committed  lo 
Jail  by  virtue  of  a  mittimus.  In  tlie  form  pro- 
vided for  by  statute,  duly  issued  by  a  Justice 
of  the  peace  on  the  applicaiino  of  (be  bonds- 
man, upon  oath,  that  the  petitioner  Intended 
to  abscond.  Abearing  was  bad  upon  a  motion 
to  quash  the  return." 

"Tbe  petitioner  was  arrested  In  Uassachu- 
setts,  and  brought  Into  IhU  stale  under  a  war- 
rant issued  by  Ihe  governor  of  llassncbufelts, 
upon  the  requisition  of  the  governor  of  Con. 
necti  cut.  accompanied  by  a  — '""'  "  "  ' 
the  Indictment  chHrglng  iLe 
davit  thai  tbe  petitioner  was  a  fugitive  from 
Justice. 

"It  isclalmed,  f  n  support  of  the  pf-IliIoD.  that 
the  Indictment  was  procured  by  mi^take,  aud 
thatlbeprisoner  wasDot  Infiicl  afugilivefrnm 
Jiutlce.  Tbese  claimaare  denied  by  tlie  attor- 
ney for  tbe  state.  In  ^ew  of  ibe  concluMons 
reached,  it  Is  not  neccssnry  to  pass  upon  these 

auesiinoB  of  fart.  It  may  be  assumed,  in  tbe 
ispositfon  of  (bis  mollon,  that  all  tbe  allega- 
tions in  tlie  petilion  are  true. 

"Counsel  for  the  peiitioner  claims  that  he  csn 
prove.  In  the  first  place,  tbst  tlie  indictment  is 
invplld  or  void,  by  reason  of  some  mistake  on 
Ibe  part  of  tbe  iitand  Jury.  But  the  effect  of 
23(1]  *>in  Inquiry  Into  this  aurslioo.  assuming 
aucheridcnce  to  beadmiasibleand  true,  ivould 
beiocall  upon  tbe  Federal  court  loeiamiaelnto 
the  proceediups  under  which  said  itidic(roent 


Inasmuch  as  extradition  proceedings  are  based 
upon  the  statutes  of  tbe  United  States,  the 
question  whether  he  waa  In  fact  such  futriiiva 
Is  a  Federal  question  which  It  is  tbe  duty  of  this 
court  to  decide.  But  it  la  not  dented  that  tbe 
demand  made  upon  the  executive  authority  of 
the  asylum  state,  and  bis  aclion  thereon,  were 
proper  in  form;  and  It  will  not  be  assumed  in 
advance  that  be  has  surrendered  tbe  petitioner 
upon  insufllciciit  evidence." 

"I  do  not  mean  to  be  understood  aa  denying 
the  right  10  this  prisoner,  at  an  spproprlaie 
time,  lo  introduce  evidi'Dce  that  he  was  not  a 
fugitive  from  Justice,  or  that  tbe  evidence 
before  tbe  governor  of  MaBSBchusc(ts  was  in- 
sufGcIent  to.  authorize  his  hciiooi  nor  do  I 
intend  at  tbls  time  to  pass  upon  the  merits  of 
this  or  any  other  questions  pritciited,  nor  to 
intimate  what  dlspo-liion  roighi  be  made  of 
these  claims.  In  ca^w  Diey  were  brought  before 
this  court  after  tlnal  action  lo  the  sime  courL 
All  that  is  now  decided  Is  that  it  must  be 
assumed  fn  advance  that  the  i<eillioner  may 
obtain  all  tbe  protection  to  which  he  may  m 
entllled  in  the  eoiirta  of  this  stele." 

"In  view  of  tbe  piluc'ple  of  right  and  law 
underlying  the  forbearance  which  the  Federal 
aod  Slate  courts  exercise  towarditeiicb other  in 
order  to  avoid  cnnfllct,  I  sbouhl  not  be  Justified 
In  passing  upon  such  queslinns  In  advance  of 
the  procceditigs  In  tbe  state  courts." 

On  April  2.)  the  petitioner  filed  in  Ibecircuit 
court  an  appenl.  reciting  Ihe  peiiliou,  tbe  re- 
turn, and  the  motion  to  quesb  the  return,  and 
concluding  aa  follows: 

"The  raid  circuit  court  of  the  United  Slates 
for  the  districlof  Connecticut,  on  tbe'.'3(b  day 
of  March,  ISO),  mndefinul  rulini!.  and  drcreed 
(bat  upon  the  face  of  the  petilion,  witl'out 
bearing  any  evidence  to  sustain  the  pi'tidon 
fsnd  *denying  tbe  pclidoner  Ihe  right  lo  ['J;i7 
tmrnduce  any  evidence  to  iuttaln  said  pedtlou 
or  lending  tosuslain  It,  which  tbe  plainiillduly 
offered],  (he  wiit  should  be  discharged,  and 
that  [be  motion  to  quash  said  return  be  denied, 
and  It  WHS  afterwards  so  decreed  and  ordered. 

'■Wherefore  this  petitinoer  appeals  from  tbe 
whole  of  said  decree  of  said  Hicult  court,  and 
ipy  of  tbe  petilion,  return,  molion  lo  quash,  decree, 
~  "  writ,  and  all  oiher  pa]>ers  forming  a  record  of 
said  cause  may  be  sent  to  tbe  Supreme  Court 
of  Ihe  United  Slates  without  delay,  togelber 
with  this  appeal,  and  moves  that  the  suid  Sii' 
preme  Court  will  proceed  lo  bear  the  said 
cause  anew,  and  ihnt  ibe  &ald  decree  of  theaaid 
circuit  court  be  reversed,  and  for  such  further 
order  and  decree  to  he  made  as  wilt  to  the  Su- 
preme Court  of  the  United  States  stem  just 
and  right.  Tbepeiliion  for  the  writ  of  babeat 
corpus,  the  writ  of  bobcna  corpua,  tbe  return 
of  Ibe  sbetiff,  the  mritinti  In  qun^b,  and  the  de- 
cree of  the  court  are  hereby  made  a  part  of  ibii 

On  tbe  aame  day  that  appeal  was  allowed 
by  the  district  Judge. 

On  May  IJ  the  petitioner  filed  a  paper  pur- 
porting to  amend  his  appeal  by  inserting  tbe 
words  above  printed  In  brackets,  and  wiib  tbii 
paper  filed  tbe  foUowine  letter  addressed  to  bi* 


"It  ii'furtlier  claimed  that  the  petitioner  I  New  Haven.  Hay  4,1899'  William  B.  Bakerl 
was  not  a  fugitive  from  jusDce,  and  that,  I  Esq.,  88  Court  Street,  BoBtOD,  Uaio.  Dear 
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SUFItRKB  CoDRT  OF  TBK  UNITED  StATEB. 


pMed  tDal  tbe  record  conialned  _  . 
tb«  fact  Ibtt  Ihe  court  declined  to  hear  theevl- 
dence;  and,  1[  not,  I  am  willlag  that  tbe  state- 
■ttent  of  said  fact  abould  be  iosened  Id  tbe  rec- 
ord, piorided  II  can  be  propetljr  done  at  ilili 

"Youra  truly.    William  K.  Townsend." 

The  record  trnnsmitted  1o  thts  court  set  forth 

238]  tbe  mailers *BboreBtsied;  but  ahowedno 

furlber  order  amending  the  record,  or  allowing 

the  ameudmetit  ot  ibeappeaL 

Mr.  WUUmm   H.   Bttker,  for  appellant: 

There  lanoprcsumptloniD  favor  of  the  Juris 
diction  of  a  juitice  of  the  peace,  but  it  must 
be  afflrmatively  eboirn  by  the  record. 

StaU  V.  IlarlwU.  88  Me.  12B;  lie  Bertom. 
89  Me.  476;  l^ne  v.  Crotby.  43  Me.  327;  Waler- 
•ilk  Iron  iffg.  Co.  v.  Goodiein,  43  Me.  431; 
Bottitrr  t,  ^ek,  8  Gray.  538;  Qvrney  v.  TuJIm, 
87  Sle-  ISO,  S8  Am.  Dec.777;  Vinton  v.  Weaver, 
41  Me.  430. 

J(  tbe  original  recogoixance  ia  Toid  the 
maglslrate  or  Justice  would  have  no  authority 


lethe 


e  the  a 


Tbis  is  an  uodertakiiip  on  the  ]7tb  da;  of 
Jaouary,  1S95,  lo  perform  aotnethiug  on  the 
1st    Tuesday    of  January  of   tlie  same  year. 

■which  Is  an  Id ""' -.j  -<.--<... .,- 

void,  because 
fixed  for  perfi 

8tatey.SuUiTant.9yeTg.iil;Com.r.Bollon, 
1  Serg.  &  R.  390;  ButUr  v.  SUU,  13  Smedes 
&  H.  470;  Tliurtlon  v.  Com.  8  Dana,  325; 
Weener  v.  3laU.  28  Tex.  App-  419;  Slnte  t. 
Ciitcs,  27  Tex.  Ill;  flrifc  v.  State,  24  Tex.  210: 
Stale  T.  Allen,  S3  Ala.  423;  lleiira  v.  Com.  4 
Buah.  427;  State  Treatwrer  v.  MerriU,  14  Vl. 
64. 

Ooe  deprived  of  bis  liberty  od  auch  or  like 
process  is  dcpriTed  of  It  wilhout  due  process 
of  law,  and  ibe  Federal  courts  ia  auch  a  case 
will  grartt  relief. 

Re  Monroe,  46  Fed.  Bep.  S3. 

A  return  to  a  writ  of  habeas  corpus  Is  bad  If 
It  does  not  show  foe  what  cause  tbe  prisoner  la 
deiainedin  custody. 

Church.  Habeas  Corpus,  128;  Er  parte 
Trader.  24  Tex.  App.  393;  BarkAam'i  Cau,  8 
Cro.  Cas.  507, 

Tbereturu  Is  bad  because  it  does  not  state  the 
crime,  Ibe  place  of  commission,  tbe  time,  and 
pcrsnn  upon  nbom  committed.  Itsbould  so 
ataie  the  tads  as  lo  apprise  the  opposite  party 
of  what  was  intended  to  be  proved. 

StiU  V.  Heuff,  2H  Vf.  Va.  7D1 ;  Sovden's  Cat, 
4  Barn.  &  Aid.  294;  Jte  Boo  V/oojt.  18  Fed, 
Bep.  888;  Hurd.  Hubeai  Corpus,  25,^287. 

And  tbe  millimua  should  arate  with  cer- 
tainly for  what  ofTcnse  Ibe  commitment  is 
mnde  in  order  for  tbe  court  lo  determine  if  it 
be  iMtrful. 

2  Hiile,  P.  C.  128;  2  Hawk.  P.  0.  chap.  16. 
S16:  ExparUBurfora,!^.  B.  8  Cranch,  448 
(2:  495);  Rix  v.  Crokfr.  3  Cbitty.  138,  18  Eng. 
C.  L.  279;  4  Coke,  losl.  390;  Yintnert  Co.  v. 
Ckrke.  6  Mod.  159:  Hraei/i  Cam,  I  8alh.849; 
Stdtev.  Beerett,  1  Dud.  L.  293. 

A.  niuin  abowing  an  award  to  pilioD  "and 
»0 


to  remain  there  unltl  further  order"  li  nocer- 
taln. 

Re  Seele;  8  Cro.  Car.  557;  Be  Douglat,  8  Q. 
B.  825. 

A  return  may  be  disputed  fn  tbe  petition  b; 
auticipation  as  well  as  by  special  traverse. 

Seatey  v.  Seymaur,  3  CltH.  4aM-155, 

The  Federal  courla,  recognizing  this  whole- 
some ptloclple  of  law,  have  often  discharged 
persons  at  ooce  on  habeas  corpus  when  the  re- 
turn on  Its  face  was  defective,  without  further 
considering  the  cnse. 

Ex  parte  Smith,  3  McLean,  121;  Be  Doo 
Weon.  18  Fed.  Rep.  898;  fi'.r  jtarte  Jenkint,  3 
Wall.  Jr.  521;  Ex  parte  Biirjard,  7  U.  S.  » 
Cranch.  448  (2:  495):  Erparit  Friday,  43  Fed. 
Rep.  916;  Re  Oaddy.  131  U.  8.  283  [83: 155). 

After  ihe  writ  of  habeaa  corpus  lias  once  is- 
sued aud  Ihe  prisoner  been  brought  before  Iho 
court,  It  la  tbe  duly  of  the  court  to  proceed  in  a 
summary  way  lo  ilelermlne  tbe  facts  by  bearing 
the  tesllmooy  aod  arguments,  and  (ben  dis- 
pose  of  the  parly  as  law  and  Jusllpe  require. 

Cunningham  v.  NeagU.  135  U.  8. 1  (34:  M); 
U,  8.  Rev.  Stat,  g  761. 

If  this  is  not  done  by  the  circuit  court,  all 
the  proceedings  can  be  revised  on  appeal. 

Ex  parU  McCardU,  78  U.  8.  6  Wall.  335  (18: 
817). 

There  being  no  indictment,  lbs  state  court 
bad  no  Jurisdiction  over  the  person  or  subject- 

Be  'parte  Bain.  131  IT.  8.  I  (30:  S4S];  Ex 
parte  Farleg.  40  Fed.  Bep  60;  He  Biiell.  3 
Dill.   116. 

A  Federal  court  has  no  legal  iIj.icrelioD.  but 
must  dischaT)[e  tbe  prisoner  unless  It  appears 
be  is  held  on  some  stnte  proress  vnlid  on  lis  face. 

Be  Monroe,  46  Fed.  Kep.  52;  Ht  Nielieii,  181 
U.  S.  182  (88: 120);  Be  McDonald,  9  Am.  L. 
Keg.  661. 

A  habeas  corpus  proceeding  in  a  civil  action 
between  Ihe  petitioner  and  the  person  delain- 
Ing  him,  for  the  purpose  of  Inquiring  Into  ttas 
cause  of  bis  commitment  and  deleollon. 

Ex  parte  .Villignn.  71  U.  S.  4  Wall.  3  flB: 
281);  Exparte  Frednioh,  149D,  8.  75(37:fi59); 
Bt  parte  Tom  Tang,  108  U.  8.  536  (37:  826j. 

Meiiri.  Edwstrd  H.  Ro^ra  and  TUton 
E.  Donlittle,  for  appellee: 

The  only  questions  reviewable  by  Ibis  court 
upon  Ibis  appeal  are  such  as  are  raised  bj  tbe 
pteadings,  the  peililon,  the  return,  and  Ibe  mo- 
tion to  quash. 

Englandv.  Oebhardt,  n2U.  S.  503|2B:8I1); 
Lieper  v.  Texai.  139  U.  8,  462  (B5;  226). 

It  appears  from  Ibe  record  tlial  Ihere  il  SO 
indictment  against  the  petitioner  Id  tbe  stale  of 
(jonneclicut.  Tbe  circuit  court  had  no  Juris- 
diction  of  tbe  petition.  In  the  absence  of  an 
averment  that  the  petitioner  bad  been  denied 
proleclino  in  theslate  courts  of  Connecticut. 

Peiiree  v.  Terat,  1S5  D,  8,  311  (89:  1641;  Ex 
parU  Royall.  117  U.  S.  241,  3.'53  (29:  868,  871); 
Nere  York  v.  Enn.  15r>  U.  8.  89,  94  (39: 80.  82)! 
Coot  V,  Bart,  146  U.  8.  188  (36:  934). 

Neilbcr  the  alleged  Insufficiency  or  defective- 
ness of  the  IndlctmeDl.  nor  the  alleged  prior 
trial  and  "discbarge"  of  Wbilten  for  the  aama 
olTenw  by  a  "local  court"  In  Connecticut.  gav» 
the  circuilcourt  jurisilicllon. 

Bunean  v.  McVaU.  189  V.  8.  449  (85;  319); 
160  11.8. 


ovGoi>^Ic 
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Wm^  T.  nrnih  V'Bi  Wood")  140  U.  S.  278  {Z.'^: 
BOS):  Er  parte  Fonda.  1 17  U.  8.  516  (28:  B84i; 
Btpaile  FraUridi,  149  U.  8.  70,  75  (37:  «5a. 


pelll[nner  upon  Kutnciect  evidence  llial  he  was 
■  fuglUve  from  iiintice, 

Kxp-rte  Itq/pil.  114  U.  S.  042(39: MO):  Jfa- 
ion  V.  Jiii/in,  IM7  U,  S.  7110  (32:  2831;  Ker  v. 
/Wfli/if.  US  U.  S.  436  [SO:  421). 


MtAlili.''l!«]  by  Coiigri'ss  - _,  , 

ferrt^l  upon  it  by  tlie  CoDHiitiilioii.  Ibe  ]i 
dIctioD  of  the  toiirla  of  Ibe  nrveral  stiilei  Iihb 
not  hern  fouirulled  or  interfi'ieil  with, 
K>  far  ail  nrccMiary  to  secure  llie  Kupreuiacy  of 
the  riin'tiiiiiioLi,  laws,    and    treaties   r'    •'•- 
TJnlteii  Slat! 8. 

With  ihi>  i-nd,  three  differcnl  methods  have 
been  provided  by  Slntule  for  briofrlng  before 
the  roiirls  of  Ibe  Uoiled  States  proceejingi  be- 
guu  In  ttie  courlBof  the  stales. 

PIrKt.  Prom  ibe  earliest  organlrjiitoD  of  the 
counaof  the  United  States,  liaal  jiirlcnicijls, 
wbelher  In  civil  or  criminal  esses,  rendered  b; 
the  hiL'hi-M  court  of  a  stale  in  which  a  deciEloD 
io  tbv  ease  could  be  bad,  ucninsi  a  riglit  spccial- 

£set  up  or  chiimed  uduit  Ibe  CiinetitulioQ, 
ITS,  or  treaties  of  tbeUoiled  Stales,  may  be 
Rpxiiiiiined  and  reversed  or  allirmcd  by  Ibis 
coiirloii  wrilof  error.  Acts  of  Svprembcr  24, 
17>8.cboi>.  30,  ^ir,  a  Slat,  at  L.  85);  Febru- 
ary 0,  I'-liT,  cliap.  2H,  §  2  |14  Stat,  at  L.  BW): 
n.  8.  Itev.  Sut.  !i  :nD:  .Varftn  v.  //«nfcr.  14 
U.  S.  1  Wlieul,  304  |4:  071;  '"Aentv.  Virsiniti. 
19  U.  6.  6  Wheat.  2fl4  [5:  2071.  Such  api>e1- 
laie  jiirixdiriion  Is  expressly  llmiled  lo  cnxes  in 
which  Hie  dei'iwion  cf  tlie  sinie  court  is  apaliist 
the  ri)ibt  clHinuil  iioilerlbel  onsilliillon,  laws, 
or  troi>lie<i  of  tbv  Uuiteil  Blalen,  tiicuuiw,  when 
the  deciEi'ii]  of  ihut  court  U  In  favor  of  auch  a 
l)f:bt,  tio  revisiiiD  hy  tbis  courl  is  ne<'eEiiHiy  to 
protect  the  lintioual  ftove:  nincnl  Id  the  exer- 
cise of  its  ri)<litful  powers.  Gardon  v,  Cald- 
liU'igk,  7  U.  S.  3  CranMi.  268  [2:  436];  M-n-t- 
gornrrg  v.  Urn-aniln,  25  U.  8.  13  Wheal  189 
[6:  .^:^]:  rommo,.v.nlth  }ln,.k  ..f  Ke»l-fkvt. 
tlriililh.  3«  U.  S,  H  Pel.  50.  S8  llO;  352,  3581; 
Mii-o-iH  T.  Andiiano,  1S8  U.  S.  4011.  500,  501 

SM:  101?.  1014|. 
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itaie  couit  to  a  courl  of  Ihi-  Uni'leil  States  wus 
ondcT  scciion  ]S,  hr  removal  itilo  the  circuit 
court  of  the  United  Sliilce,  befnre  trial,  of  civil 
artiotis  agninst  aliens  or  betweea  citiKeii"  of 
dl.Tir.-ni  s.ates.  1  Siai.  at  L.  79.  Such  ri^bt 
nf  rrtni.viil  for  trial  bus  liccn  reuubited  and  ex- 
tcntted  lo  ciPct  aiisinc  under  the  (^onKiittiiion, 
laws,  or  treiiries  of  Hie  Unttwl  States,  by  sue- 
ci-aaivc  acts  of  Conqress,  wblcb  need  not  be 
particularly  referred  lo.  Inasmuch  as  the  prea- 
eoi  cttac  is  nol  one  nf  »uch  a  removal. 

Third.  By  s.tiion  14  of  the  old  judiciary 
■cl,  the  ci>nrl<iof  the  United  Ststea  were  an- 
Ibori/ed,  In  (icncral  terms,  to  Issue  writs  of 
halKMs  corpus  and  oilier  writs  nccessHiy  for 
the  cxer^i^e  of  their  ri'speclive  jurisdiciions: 
''provided.  Ihat  writs  of  hubcus  corpus  isbali  in 

leou.s. 


DO  rase  eiiend  to  prisoners  Id  Jail,  udIcu  when 
they  are  Id  custody  under  or  by  color  of  tbo 
aulliority  of  the  United  Sliites,  or  are  commit- 
ted for  Irlal  before  some  court  of  the  same,  or 
are  neo'sairr  to  be  brought  into  court  to  lea- 
tify."  1  Stat,  at  L.  81.  Iloder  thai  acl,  no 
nrit  of  ha l>eas corpus,  except  ad leittifiaindatn, 
could  be  issued  in  the  case  of  a  priiuiipr  In  jail 
under  conimllment  by  a  court  or  maffislrate 
tif  a  slate.  Kx  mrU  Dorr,  44  U.  8.  8  How. 
103(11:5141:  Ei  parte  Bu mil.  186  U.  8.586, 
()»3[34:.')U0.  50!i). 

By  suhacuuenl  acta  of  CongrcHi,  however, 
the  power  of  ibe  courts  of  the  Dnitiil  States  Ui 
iBSiie  wrlls  of  bnbras  corpus  of  prisooers  lo 
Jnil  has  beeD  eilcDded  to  the  rase  of  any  per- 
son Id  custody  for  an  act  done  or  oniilted  Id 
pursuHDce  of  a  law  of  Ibe  United  States,  or  of 
an  order  or  process  of  a  court  or  Judfn:  thereof; 
orjaciitlody  In  violslioD  of  the  ConstiiutlOD 
(ir  of  a  law  or  Irealy  of  the  United  States,  or 
who.  tieini  s  subject  or  cbiKen  of  and  domi- 
ciled in  a  toteipn  aiale,  is  In  custody  for  an  act 
done  or  omitled  under  any  right  or  eiempiloD 
riaimeil  under  a  foreleu  stale,  and  depending 
upon  the  law  of  nslioiis.  Acis  Of  Mnrcb  !, 
1833  (4  Slat,  at  L.  684,  chap.  67,  S  7):  AiiRust 
29,  IN43  '5  t^lat,  at  L.  538,  chap.  257);  Febru- 
ary 5,  1867  114  Stat,  at  L.  88C,  chap.  28,  g  1); 
U.  8.  Rev   Slat.  §  758. 

By  the  existing  stntules,  this  court  and  the 
circuit  and  distncl  courts  and  any  justice  o 


jiidi;e  thereof,  have  power  *togrant  writs  IS40 
"    ■  irpusforthe  purposeof  inquiring  ' 

ofresiroinl  or  liberty  of  any  pri«o 
'     '    violalio 


irlngin- 


in  jnil,  who  "is  in  custody  ii 
ConatitullonoTOf  a  law  or  treaty  of  Ibe  United 
States;"  and  "the  court  or  justice  or  judge  to 
whom  the  application  is  madeaball  fiinbwitb 
award  a  writ  of  habeas  corpus,  unleB"  It  ap- 
pears from  the  petition  Itself  that  ttie  parlv  Is 
not  entitled  therito:"  and  "shall  pnici'ed  in  a 
summary  way  lo  dclcrmine  the  facts  of  the 
esse,  by  hearing  the  lestimony  and  Br<;umentB, 
and  thereupon  to  dispose  of  the  party  as  law 
and  justice  may  retjuire."  U,  B.  Rev.  Stal. 
gS  751-755,  7(11. 

Tlie  pciwer  thus  eranied  to  the  courte  and 
]udj;e»  of  1  he  DnileiV  Slates  clearly  extends  lo 
prisoners  held  In  cuslidy,  under  the  authority 
of  a  Finle,  in  vIoliitioD  of  the  Conslilutlou, 
l.-iws,  or  Ireilliesof  the  United  Slates  But  in 
Ibe  everclse  of  Ibis  power  [he  court*  of  llie 
United  Slates  are  not  tx)und  to  discliar.-e  by 
writ  of  habeas  corpus  every  such  prisoner. 

The  printiplej  which  aliould  covc-rn  their 
action  In  this  matter  were  sinted.  upon  great 
eonsidcralion.  In  the  leading  easi.'  of  fCx  jxirte 
ItuyaU,  117  D.  B  341  [29:  808],  and  were  r,:- 
pealed  fn  one  of  the  most  rec-cnt  esses  upOD  llio 
aubjeet,  as  follows: 

"We  cannol  suppose  that  Congress  intended 
to  compel  those  courts,  by  such  nieatis,  to 
draw  to  lhem<ielves,  in  the  first  Ini^iaDCi-,  the 
control  of  all  criminal  proseculiona  com- 
menced in  Ibe  slate  ci>urts  eiercl^lna  author- 
ity  wiiliin  the  same  territorial  limiis,  where 
the  accused  claima  that  he  la  held  iu  custody 
in  violation  of  the  ConslilutloD  of  the  United 
Stales.  TliC  Injiiuction  to  bear  the  case  aum- 
mnrily,  and  i hereupon  'to  dispose  of  the  parl^ 
as  law  and  justice  require,' does  not  deprive 
Ibe  court  of  discretion  as  to  the  time  ud  mode 
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In  vliicfa  il  will  exert  llio  powers  ronfetre'l 
upon  ir.  Tliul  {li$ii.'n;lioD  slicmld  be  eieii-iiu.il 
in  tb«  lii;1it  of  iLt  relulioDS  eiiailng.  uDilrnur 
gj'stetn  ol  |^vcrniiit.'nt,  between  Ibe  judicial 
liibiiDuls  of  tbe  Union  and  of  Ihe  Bt&it-B,  and 
in  rL-c;>(rnitii>D  of  tliu  fact  Ibat  Ibe  public  j;ood 
RM^ljiri"  Ibat  liioae  rclnlioDHbe  Dot  dislurbt-J 
by  iiuuL-cesiiarj'  conflict  between  courts  eqiinlly 
Ijound  lo  Kuard  and  proteci  ri|;lilH  secured  by 
tbe  ConatJtutioD.  .  .  .  Wlieie  a  person  is  in 
Ciislcidy.  under  process  from  ■  fitnie  court  of  or- 
S4 1 1  ipixal  *juriMJtclion.  for  I'D  iilley;ed  oflcose 
BgHJiisi  tbe  ]a»a  of  sucb  Slate,  and  it  iBclsimcd 
tbnt  liu  is  restrained  of  bia  liberty  In  violation 
of  tlie  Consiitution  of  tbe  United  Stales,  tlie 
circuit  ccitjrt  lias  a  (Use tt lion  wbi-lbcr  it  will 
diiicbiiVKe  biin  upon  bnbcaa  [X)r|>u3  in  adTiiDce 
of  liis  trial  in  tbe  court  in  wbii-b  beiBlndieted: 
tliai  discTctioD,  however,  lo  be  sulH>riiinated  lo 
anyHiiuciuldrcuinstMnces  reqniiiiig  iiiitnciliule 
aeiiuu.  Wbeu  the  aiatecourtsballliave  Anally 
■cled  upon  the  case,  llie  circuit  rourl  has  still 
a  (Jisrri-ljon  whether,  iiniJei  ill  lb«  cirrum- 
fltanri'8  Ibcn  existing,  Ibe  accused,  it  convicii'd, 
gliall  be  put  lo  bis  writ  of  error  from  ibe  bigli 
est  court  of  tbe  atate.  or  whether  it  will'  pro 
cce<l,  by  writ  of  bulieaa  corpus,  snnimsrily  to 
determine  whether  tbe  [jetiluiner  is  resiruini'd 
of  ilk  liberty  iu  violation  of  the  Constitution 
of  Ibe  United  SIhU's,"  £r  parle  KovaU,  117 
U.  S.  241.  251^253  [26:  BOS,  871,  872]:  Ntw 
York  V.  Eno,  156  U.  B.  88,  93-9fl  IBS:  BO.  82]. 

In  El  p-irte  llagnll  and  in  JV«u  Y//rk  t.  Bno 
it  was  ipcn);ni£cd  that  lo  cases  of  urgency, 
such  as  tlioae  of  prisoners  in  cu<^tody,  by  au- 
tliorily  of  a  sUle,  (or  an  act  done  or  omitted 
10  1m>  done  In  pursuance  of  a  law  of  tbe  United 
States,  OTof  an  order  or  process  of  a  court  of 
the  Uiiiicd  Stolefi,  or  otherwise  involving  the 
authority  und  operationsof  tbe  general  govern- 
Dicnt  or  its  ri'luliuns  to  foreign  nnttuna,  tbe 
rourls  of  tbe  United  States  should  interpose 
by  writ  of  bnbpas  corpus. 

Sucli  an  excepilonal  case  was  Gunningham 
v.^'togUC'lbkcaffUf)  1»5  U.  S,  l[34:5S],in 
Kblcb  a  deputy  marobul  of  the  United  States, 
cbiir^'cd  under  the  Conslllutioa  and  laws  of 
tbe  I'nilcd  States  wiib  ihc  duty  of  gunrdinc 
and  proiecllti^n  judge  of  a  court  of  tbe  United 
StateH,  and  of^doTng  whatever  luiglit  be  necta 
saijforthat  purpose,  even  to  the  taking  of  bu 
muD  life,  was  dischsrced  on  habeas  corpus 
from  custody  under  coumiilment  by  a  magis- 
trate of  a  Eiule  on  a  cburge  of  bomicida  com- 
ailited  in  the  performance  of  tUsl  duly, 

i*udi.  nisn.wiis  Tliomatt.  UneyC  Rt  Lone^) 
134  U.  S.  H72  lS:i:  B4Uj,  in  which  a  permn  ur- 
re>t<-il  by  orilvr  ot  a  DiNf;lslrate  of  a  state,  for 
pt>rjiiry  in  tCHlimony  given  in  the  cnse  ot  a 
couu'Htidcoii|;Tes!,ioiial  election.  wasdl«cbarped 
ou  hHl^onH  corpus  bet'ause  a  charge  of  sucb 
perjury  was  wilhin  the  exclusive  cognizance 
:f4'J|  of  the  cnurls  of  Ihe  *Uiiit«d  t>tiiips,  and 
lo  iiermit  it  to  b«!  prosecuted  in  the  stiiie  courts 
woulil  tn^ully  impede  and  embarrass  the  ad 
inltii>1riition  of  Justice  In  «  nalioiial  iriliunnl. 

Such,  again,  was  Mali  v.  UuHnm  County 
Jail    Kfti)tr  {■•Wilde-.hu^  Cat")  l30  D   S.    1 

tBO:  SOS],  Innhlrh  the  question  was  derided  on 
Htieiis  corpus  whctlier  an  arrest,  unilcr  au- 
thority of  a  stale,  of  one  of  the  crew  ot  a  tor- 
eitrii  mcrcbant  vessel  charged  wllb  tbe  com- 
mi'fwa  ot  ft  crime  on  board  ot  her  while  Id  a 


port  within  tbe  stsle,  was  cnnlmry  to  the  prO' 
visions  of  a  treaty  Ix-lweeu  Ibe  nnit«d  Slates 
and  the  country  to  which  tbe  vessel  belonged. 
But,  except  in  such  peculiar  and  urgent 
cases,  tbe  cuuns  of  Ihe  United  glates  will  not 
discharge  the  prisimer  by  battens  corpuif  in  ad' 
vRQCe  ot  a  QnnI  determlouliuu  of  bis  case  Id 
the  courts  o[  Ihe  slate;  and,  even  after  such 
final  determination  In  those  courts,  will  gener- 
ally leave  tbe  petitioner  In  Ihc  usual  and  or- 
derly course  of  proceeding  bv  writ  of  error 
from  lliU  court.  Ei  parU  ihsali,  117  U.  S. 
341  [29:  B6i];  Kx  parte  FoniU,  117  D.  S.  S19 
(29:  304];  Dvnean  v.  WcCaU  ("B*  Dwiean") 
1}I9  U  S.  449  [35:  219];  Wood  v.  hruth  ("At 
Wo.^']   140  U.    S.  278   JMl  C05J;    Jugir. 


p-rtt  FredeiUA.  148  U.  8.  70  [37:  653];  New 
Forkt.  fi«o,  155  U.  S.  89  139:  80];  /4pfa». 
Oronan,  155  V.  S.  100  [39;  84]:  BergemannT. 
Baeker.  157  U.  8.  655  [iffl:  S45]. 

In  a  petition  for  a  writ  of  habeas  corpus, 
verified  by  the  oath  of  tbe  petitioner,  as  re- 
quired by  U.  S.  Ilev.  Stat.  $  7^4,  facts  duly 
aileiied  may  be  taken  to  be  true,  unless  denied 
hy  Ibe  return  or  controlled  by  other  evidence. 
But  no  allegation  of  fact  !o  the  petition  can  bo 
assumed  to  be  admitl«d,  unless  distincl  and 
unambiguouB. 

The  facts  upon  wblch  tbe  lawfulness  of  the 
imprisonment  of  this  petitioner  depends  are 
oliscu rely  and  Imperfecllypresenledinhts  peli- 
liOD  and  In  the  record  transmitted  tothla  court. 

Tbe  general  alletfalions  in  the  pelitiun,  that 
Ibe  petitioner  Is  detaiiied  in  vi'olatlon  of  the 
Constitution  and  laws  of  the  United  States, 
and  of  the  Constitution  and  laws  of  the  Flale 
of  ConDeclieut.  and  Is  held  without  due  pro- 
cess of  law,  are  averuients  nfmere  conclusions 
of  law  and  not  of  matters  of  fact.  Be  Cuddy, 
181  U-  8.  280.  286  [83;  154,  167j. 

■The  petition  begins  by  alleging  that  [243 
the  petitioner  Is  a  priMjner  confined  by  the 
sbcriffoflhecountyot  New  Haven  Id  the  (MUD tf 
Jail  forasupposed  crimmal  offeuse.  to  wit,  the 
crime  of  murder  In  tbe  second  degree,  and 
that  bis  imprisonment  la  by  virtue  of  a  war- 
rant, a  copy  whereof  Is  in  the  possession  of 
Ihe  sheriff.  It  also  alleges  that  the  petitioner 
was  a  citizen  of  11  assachu setts,  and  was  eilra- 
dited  from  that  slate  for  said  alleged  crime  in 
January,  I8S5.     So  far,  cerlaioly,  do  unlawful 

prisonment  Is  shown. 


Haven  upon  the  same  charge,  and,  upon  a  full 
bearing,  was  discharged  by  tbe  court,  would 
seem  to  point  to  a  hearing  and  dischsrec  upon 
an  appliculioD  for  bis  committal  to  Jail  to  await 
piuKCLttloD,  rather  IbaD  10  a  formal  trial  and 
ncquittal:  and,  whatever  effect  It  might  have 
IF  pleaded  to  a  subsccfuenl  indiclment,  affords 
no  grnund  for  bis  dincliarge  on  hubeas  corpus. 
lix  parte  Bige/ow.  113  U.  3.  328  [38:  lOOSJi 
Ee  Belt.  ISS  U.  S.  95  [ante.  88j. 

It  is  then  alleged  that  be  remained  Id  New 
Haven  during  at  least  two  sesaiuns  of  Ihc  grand 
Jurv,  and  then,  early  in  1694,  removed  to  Mas* 
iicliiicetls;  and  that  lo  January,  1805,  be  was 
rresied  In  Mss.iacbuBetts,  and  brouabt  (o  Ne*r 
_Iaven  upon  a  warrant  of  extratiliion  issued  bj 
tbe  governor  of  MassucbuselU  upon  tbe  de- 
B.S. 


.Coo^^^ 


Whittbm  t.  ToKUKaoH. 


U3-S4e 


New  Hsvtn.  '  These  allcpmioiiB  uo  Immate- 
tM,  ezct^pt  ai  iottixJiicIorj  U>  tbe  remuniDg 
allepaliona  af  ttie  pctltiiin. 

Oaeot  tbese  allegiilioDS  U  "that  no  Indict- 
ment was  ever  founil  agaiaat  bfm  by  nnf  grand 
fury  sitting  at  any  lime  wiThin  the  Klate  of 
Connecticut,  nor  no  inilictment  as  and  for  a 
truu  liil]  evur  wbr  presenteti  by  any  f;rand  jury 
Id  suit!  state  of  CounL-cticuiajniinai  IJlm.  vlilcb 
he  is  ready  to  ventj  and  pr<i*e,  and  any  pre- 
tended IndictiiieDt  WBt  Tound  by  tnlsiabe  or 
misconception,  and  was  not  their  true  verdict 
or  findinp." 

ll  is  not  allci^d  that  II  appcarit  by  the  records 
of  Ibe  court  ibal  00  indiclmeni  was  presented  by 
Ihe  ^rand  jurv:  and  it  is  bj  no  means  clear  that 
244]  it  naa  fntenrled  lo  allege  inythini;  "more 
tbaa  ibat  tm  Indiclnient,  aetunlly  presented  by 
tbe  fn^nd  jury  lo  the  court.  Inched  tbe  nnrdi 
"a  true  bill,"  and  was  found  by  the  grand  Jury 
by  mlaiake  and  mlsconcent'on.  Sucb  mailc-ra 
are  proper  aubjecis  of  inquiry  in  Ihe  courla  of 
tbe  slate,  bnt  afford  no  cmuod  for  iDterposl- 
tion  by  Ibe  courts  of  Ibe  United  Stales  by  writ 
of  babbns  cor|>us.  Wood^.  BruAi,'-IU  Wood") 
140  V.  8.  n-6  [SS:  a06];  Re  WUion,  liO  U.  8. 
676  [S5:  518]. 

The  only  other  allegatino  In  Ibe  pelttton  ts 
(hit  Ibe  |>elitioaeT  was  not,  at  Ibe  time  of  hia 
cxinulliiunfronMaMacbuietia,  afugitlvefrom 
tbe  Justice  of  Connecticut, 

The  record,  indepedeotly  of  tbe  opinion  of 
tbe  circuit  court,  does  not  sbow  what,  if  any, 
evidence  was  introduced  at  Ibe  boarin);  upon 
wLicb  the  writ  of  habeas  corpus  WBsditL'harged 
and  llie  prisiiner  left  in  cuHtody.  The  case 
was  heard  by  Ibe  circuit  court,  and  not  by  the 
district  Judge  at  chamtiera  or  out  of  court. 
Had  it  been  BO  beard  by  bim,  Ibere  could  have 
been  no  appeul  lo  this  court  from  bis  decision. 
V.  8  Btv.  Stat.  fS  751.  752.  764;  Ad  of 
March  S,  lS»a  (28  Slat,  at  L.  437,  chap.  SS3); 
Carper  y.  Fihgerald.  121  U.  8.  H7  [30:  881:1: 
Lambert  v.  liarreil,  157  U.  8.  697  (39:  866]; 
Tbe  Bobaeqiieiit  correspondence  brtwen  tbe 
disliict  Jndge  and  the  petitioner's  counsel  bad 
no  proper  place  in  tbe  record  of  tbe  court,  and 
It  does  not  appear  that  (he  judge  intended  or 
expected  hia  ietler  to  be  filed  or  recorded.  In 
IbuL  letter  be  did  no  more  than  express  biswll- 
llni^nesi  that  tbe  record  sbould  l)e  amended, 
provided  it  could  properly  1>e  done.  It  does 
not  appear  lb n I  tbe  Juiige  afterwards  Hllowed, 
or  was  n-r|ii('sled  to  allow,  any  amendment  of 
tbe  record  or  of  Ihe  8|ipoal;  and  tbe  petitioner 
or  Ilia  counaei  could  not  amend  either  tbe  rec- 
ord or  tbe  appeal  by  liU  own  act,  without  leave 
of  tbe  Judfie. 

If,  in  order  lo  aacenain  wbai  was  proved  or 
offemi  lo  be  pn>ved  at  ibe  hearing,  we  luni  to 
tbe  opinion  filed  in  Ibe  court  below  and  sent 
up  wilb  the  record,  ft  thereby  appean  that  Ibe 
petitioner  offered  to  prove  that  Ibe  indiclmenl 
ai;ulnat  him  was  procured  br  some  mislalce  of 
Ibe  grand  Jury,  and  tbai  be  hb*  not  in  fact  a 
fugilive  friim  justice;  a ud  that  tbe  jiidBe  hs- 
Gumed,  for  tbe  purpose  of  tbe  disposition  of 
Ibe  writ  of  balieas  corpus,  that  alt  tbe  allejia- 
liona  of  Ibe  petition  were  true. 
245)  'Bill  if  theopinloncan  be  referred  loas 
showing  pariof  wbat  tooic  place  at  tbe  bearing, 
UO  V.  s. 


ft  may  likewise  lie  referred  to  lasbowingolber 
matters  then  before  the  coun,  and  especially 
the  proceedings  forexi-raditlor. 

As  to  tbose  procceilings,  llie  opinion  Icnn- 
sisiently  wilb  the  alle;;atLOns  of  tbe  petition, 
so  far  as  anything  U|X)n  tbe  subject  la  dis- 
tinctly and  unequivncolly  alleipMJ  tbereiti)  not 
onlv  slates,  as  uncontroverletl  facts,  tbal  Ibe 
petitioner  was  arrested  in  Ma^aacbuaetts,  and 
brouirbl  inlo  Connectinil  uniler  a  warrtiot  of 
eztmdition  Issued  by  tbe  governor  of  Massa- 
cbuaelts  upon  a  requisiiion  of  tbe  governor  of 
Ckinnecticut,  accompanied  by  a  certified  cr>py 
of  tbe  indictment  and  by  an  alUdnvii  Ibat  Ilio 
petitioner  was  a  fugitive  from  justice;  but  ex- 
pressly says  Ibat  it  was  not  tieoied  tbal  tbe 
demaod  upon  tbe  executive  aulborlly  of  Mas- 
aacbusetts,  and  bla  aciion  thereou,  were  proper 
in  form. 

A  warrant  of  eitradltinn  of  Ihe  gOTeraot  of 
a  Etnte,  Issued  upon  tlie  requisition  of  tbe  gov- 


jurUdiciion  of  tbe  offense  (which  there  is  no- 
Iblng  In  Ibis  case  lo  impugn),  is  sufficient  to 
make  it  tbe  duty  of  tbe  count  of  the  Untied 
8lales  to  decline  interposition  t)y  writ  of  babeaa 
corpus,  and  to  leave  the  quesiinn  of  tbe  law- 
fulnetis  of  tbe  detenlion  of  Ihe  prlaimer  in  Ibo 
stale  in  which  he  was  Indicted  to  be  inquired 
Into  and  determined,  in  tbe  lirst  instance,  by 
tbe  conria  of  tbe  state  whlcb  are  empowered 
and  nbliced,  equally  witb  tbe  courts  of  the 
United  Stales,  lo  recognize  and  uphold  tbe 
supremaey  of  the  CoDStltution  and  lawa  of  Ibo 
United  States.  Hoib  v.  Conrtallii.  lit  U.  8. 
824  [38:643]:  Bx  parU  BeggH,  114  U.  S.  643 
120:  250];  Reberti  v.  ReiUy.  116  U.  8.  80  [20! 
M^];  Cooky.  Bart.  146  U.  8.  183  [30:034]; 
FiarcB  v.  Tera$.  ISS  D.  8.  811  [S&:  164]. 

The  return  of  Ibe  sberiff  Id  the  writ  of  ba- 
beaa corpus  does  nol  (as  it  might  well  have 
done)  set  forth  Ibe  Indictmi'nt  and  tbe  warrant 
ofextradiltonaagroundrfor  lbedetentli>no(ibe 
prisoner.  But anv  defect  In  Ihereturn  in  tbisre- 
spect  affords  no  'reason  why  the  courts  I  !i40 
of  Ibe  United  Stales  should  take  the  prisoner 
out  of  Ihe  custody  of  the  authorities  of  llie  state. 

The  return  does  show  tbal  tbe  petitioni-r  is 
be1d  in  custody  by  tbe  sberiCt  by  virlue  of  a 
mittimus  Issued  lo  bim  by  a  justice  of  Ibe 
pence,  in  accordance  with  Conn.  Gen.  SInl. 
1887,  gg  oea,  iei3.»  which  authorize  Ihe  surely 


E.  Any  )<i 


>r  Buretr  who  has  entered  into 


the  ppace  in  llie  aouiitr  In  wbloh  such  principal 
reeldes,  pruAuce  tala  b«ll  tmnd  or  evidence  or  his 
brinu  bsll  or  surety,  and  vertt.v  (he  reiumn  of  bis 
appllcattno  tir  nucb  or  otherolsQ:  and  thereupon 
■ucb  Juiitoo  almU  foribwiib  itrant  a  mitt  I  inns,  di- 
rected i»  a  proper  oin<'cr  or  IndlfforEnt  |-L-rsim  ot 
such  county  oomnmndinBlilai  forthwith  to  arrest 
pucb  princlDHJ,  and  cnmniit  bim  to  [he  Jul!  nr  swew 

euch  principal,  and  reoiln  hlrn  In  >ill  unitl  dis- 
chnnredby  due  order  of  luw:  anit  such  sur rentier 
of  tbe  prtnclimt  sball  be  ■  rull  dlBcharge  of  tbe 

proi-ftitfnioi  who  bpllevca  that  hia  prlncttMi]  In- 
tends In  abwond  may  have  Ehe  Mme  remady.  and 
proceed  and  \>e  dlectiuravd  In  the  wmtu  manner,  aa 
•uretleaupun  tiall  tKindaIn  oivUaotlona. 
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Oct.  Tzw, 


on  ■  recognizance,  ettlier  Id  dvll  oi  !□  crini- 
Ical  pntceiNlingB,  upon  malflng  itlldavli  tbat 
bis  pnD('i|iii1iD(eDdstu  abscond,  to  obtain  from 
ft  ju&lire  ol  the  peace  a  mluimua  to  commit 
Mm  to  Jail. 

The  oolj  obJectioDfl  taken  by  ihe  pelltlooer 
to  the  Buitieiency  o[  this  Diiillmus  aie,  Isi, 
that  it  shnwi  that  the  recognizance  was  f  Dlered 
into  OD  the  17th  of  JaQuary,  IHSj,  f<<r  his  ap- 

fpflrance  "before  Ihe  supeilor  court  to  be 
olden  atNewHaTennlttiiaand  for  the counij 
of  New  UaTeo  on  the  first  Tur«(!ii;  of  Janua- 
ly,  1895,"  nhich  naa  a  day  already  passed;  and 
Sd,  that  it  detcribee  him  at  "of  Ihe  town  of 
Newlon,  slate  of  Maseachuietts,"  while  the 
Btalute  only  autborlzet  the  laiue  of  a  mittimua 
by  "a  Justice  of  the  peace  of  the  county  la 
which  Eucb  principal  reildeB."  But  Ihe  Btat 
Tuesday  of  JaDiiary  was  the  day  appointed  by 
law  for  the  bepionmg  of  tbe  term  of  the  su- 
perior court.  Conn.  Geti.  SlaL  ^  ISlS.  And 
thequeslion  whether  Ihe  recognizance  miffbt  lie 
coTinlrued  as  requiring  an  appt-aiancealntiibsC' 
247]  quent  day  in  the  course  of  the  term,  "ai 
well  as  tbe  question  whether  the  word  "rc' 
■Idef,"  as  used  In  the  statute,  Implies  domicil, 
or  only  preAence  in  the  county.  Is  a  quettion 
which  slinuld  be  left  to  tbe  decision  of  the 
courts  of  the  state. 

There  could  be  no  belter  Illustntlon  than 
this  case  affords  of  the  wisdom,  If  not  neces- 
sity, of  tbe  rule  e»lab1i)ihed  by  the  derisioDS 
of  Ibis  court  above  cited,  that  a  prisoner  in 
custody  under  Ibe  authority  of  a  state  should 
not.  except  to  a  case  of  peculiar  urgency,  be 
discbsTged  by  a  court  or  Judge  of  the  United 
Slalesupooa  writ  of  habeas  corpus,  in  ad?ance 
of  any  proceeilingn  in  tbe  courts  of  Ibe  slate  lo 
test  ibe  Tslidltv  of  bis  arrest  and  riel^ntion. 
To  adopt  a  different  rule  would  unduly  inter- 
fere wilh  the  exercise  of  tbe  criminal  Jurisdic- 
tion of  tbe  several  slale^  sad  wilh  the  per- 
formance by  this  court  of  its  appropriate  duties. 
OrOer  afflr^ud. 


<8ee  a.  C.  Reporter^  ed.  Ul-tm.) 

Amending  fieadifig* — dteitionqf  thi*  anirt 

L  trponieTervalbrlbkcourt  or  thedeoreeof  Ct 


[iyed  foi 


d  grentlDit  the  relief 
tbta  court  remaadlair  tbe  eaao  (or  lurtner  pro- 
ceeiltniiB,  the  platatlff  has  the  rUht  to  Ole  a  rep- 
ItcatloD  and  tbe  drciiti  onurt  can.  tn  ita  discre- 
tion, alio*  a  mond  menu  toUie  pJeadlnBrsforthe 
purpf«eor  moremlly  or  clearly  creacu tins  Ihe 
facta  at  taaue  but  ween  tbe  parties. 
ft.  So  oueailon*  oaoe  onnahlered  and  decided  br 
thia  court  can  be  re-eiamtnedataoyeubaequenc 
Majre  of  tbe  kume  caaa, 

[No.  8,  Original.] 

Bubmithd  December  t,  1S96.      DteUted  Decern 

Ur  M.  l8-j$. 

PETITI0I7  for  a  writ  of  mandamas  to  Ihe 
judge  of  the  Clreuit  Court  toeommRDd  him 
toeniera  flnal  decree  In  accordance  with  a 
mandate  of  this  court.     Denied. 

See  larae  case,  IftT  [J.  B.  813  [80:  718J.  i 
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Slatement  by  Mr.  Juttiee  Grarri 

*Tbls  was  a  petition  for  a  writ  of  man- [348 
damns  to  the  Honorable  William  A.  Wo»da  •■ 
Judge  of  Ibe  circuit  court  of  the  United  SlalM 
for  the  district  of  Indiana,  to  command  blmlo 
enter.  In  a  suit  of  equliy  pending  before  kim, 
a  final  decree  in  favnr  of  tbe  present  pelltiOD- 
era,  defendants  in  that  suit.  In  accordancft 
with  a  mandate  of  Ibis  court  upon  reTeralng 
a  decree  of  tbat  court,  on  an  appeal  r«porle<l 
as  Saaford  Fork  d  7*.  Co.  v.  ifoiM,  D.  i  Q>. 
167  U.S.  Sia[39:7181. 

By  the  former  opinion  and  mandate  of  iliia 
court,  the  petition  for  a  mandamus  and  lite 
return  to  the  rule  to  show  cause,  tbe  case  ap- 
peared to  be  as  follows: 

A  bin  in  equity  wa*  filed  In  the  circuit 
court  of  tbe  United  Slates  tor  tbo  dfs'rlct  of 
Indiana,  by  creditors  of  the  Banforcl  Fork  A 
Tool  Company  against  that  ci>mpany  anil 
certain  of  its  direciiirs  and  stock h<iiders,  lo 
set  aside  a  morlgatte  made  by  tbe  company  to 
tbe  other  defendants  to  secure  them  for  IhHr 
iDdoraemeDls  of  promissory  notes  of  the  cum> 
pany. 

To  that  bill  the  defendants  filed  an  aDiwvr 
under  oatb,  insisting  that  tbe  mortgage  waa 
valid;  and  the  plalDtillsflled  eieeptlons  to  tbe 
answer  upon  tbe  ground  that  the  malttia 
therein  averred  were  tnsufflcient  lo  constituM 
a  defense  to  Ibe  bill  or  to  any  part  thereof,  aa 
well  ms  upon  tbe  ground  that  the  defendaou 
bad  not  duly  answered  apeclfic  allegations  of 
the  bill.  Tbe  circuit  court,  held  by  Judga 
W'kmIr,  after  bearing  arguments  upou  tlii<M 
eireptlona,  sustalnealhem;  and  tbe  defend- 
anta  declining  lo  plead  further  and  ek-cMag 
to  aland  bv  tlieir  answer,  tbe  court,  "haTlae 
considered  the  pleadings,  and  being  fully  ad- 
vised in  Ihe  premises,"  entered  a  final  decree, 
adjudging  ibe  mortgage  to  be  void  aa  iitfainst 
tbe  plainlifta,  and  grouting  them  the  reilef 
prayed  for. 

The  defendants  appealed  lo  ibis  court,  which, 
after  bearing  Ihe  appeal,  delivered  an  opinion 
beginning  thus:  "In  Ibe  absence  of  any  testi- 
mony, and  in  Ihe  manner  in  which  Ibis  caM 
was  submitleil  for  deciHlon.  it  must  bo  as- 
sumed that  the  matters  alleged  In  the  bill  and 
not  denied  in  Ihe  answer  and  tbe  new  mat- 
ters set  forth  In  the  answer  are  true.  And 
the  question  which  arises  is  whether,  upim 
thede  admitted  facts,  the  decree  In  favor  nf  tha 
plainiilfs  can  be  auslaloed."  IQT  *U.  S.  [249 
310  [39:  Tie].  This  ourt,  for  reasons  matMl 
In  that  opinion,  held  that  tbe  mortgage  was 
valid,  and  therefore  Ihal  Ihe  circuit  cnurt 
erred;  and  In  the  opinion,  as  well  as  by  lis 
mandate  set  down  to  the  circuit  court,  ordered 
Ihe  decree  of  tbat  court  to  be  "reversed,  and 
the  CBu«e  rcmaniled  to  that  court  for  turtlier 
proceoltngs  not  Inconxiaicnl  with  tlie  opluion 
of  thiacouit."  Tbe  mandate  concluded,  ia 
iimial  form,  as  follows:  "You.  therefore,  are 
lieri'by  commanded  Dial  sucb  eieculion  and 
fiinlier  proceedings  be  bad  In  said  cause.  In 
ronformity  with  the  opinion  and  decree  of 
ihii  court,  aa  according  to  r<(;ht  and  Justice 
and  the  laws  of  Ihe  United  Stales  ought  to  be 
hail.  Ibe  Mid  appeal  notwiibslandlns." 

Tbe  defendants  presented  the  man  late  and 
BcertlHed  copy  of  ihe  opinion  ni  1  bis  court  tii 
Ibe  circuit  court  held  bj  Judge  Wooda; 
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inaved  for  a  flna)  dMTM  tbU  the  former  de- 
crM  of  tbe  circuU  court  be  revened;  lb>t  the 
«&ute  be  held  to  have  been  lubmlited  by  tbe 
plaintiffs  upon  bill  and  ■neweri  sad  tbst, 
upon  the  facts  bIIckkI  In  the  bill  and  answer, 
tbe  law  la  with  the  defendanls,  and  the  plain- 
tlfbtakenothlDf^br  Ibelr  bill,  and  tbe  defend 
«nu  hare  Judgment  for  iheir  costi. 

The  circuit  court  overruled  the  motion  of 
tbe  defendanls,  and,  on  motion  of  tbe  plain- 
tiffs,  granted    leare   to  amend  the  bill,  but 
stayed  proceedings  lo  enable  the  defendants' 
«ppl;  to  thia  court  fer  a  writ  of  mandamus. 

The  petition  to  Ibis  court  for  a  writ  ol  ma 
damns  alleged  that  Ibe  order  of  tbe  circuit 
court,  overruling  the  molioD  of  the  defendani 
for  a  flna)  decree  In  (heir  favor,  and  grantin 
tbe  motion  of  Ibe  plaintiffs  for  leave  to  amen 
tbeir  bill,  wu  Inconeistent  with  and  in  viola- 
tion of  the  opinion,  decree,  and  mandate  of 
this  court;  and  prayed  for  a  writ  of  mandamus 
to  Judge  Woods  to  grant  the  motion  of  the 
defendants  and  to  overrule  the  motion  of  the 
plain  tiSi. 

This  court  granted  a  rule  to  sboir  cause,  in 
the  return  to  which  Judge  Woods  stated  that 
his  action,  complained  of  by  the  petition 
arose  upon  bisconatruclion  of  the  opinion 
mandate  of  this  court,  on  reversing  his  former 
decree;  and  set  forth  his  view  of  the  matter  as 
follows: 

S0O1  "'Eiceptinns  bad  been  improperly  sub- 
tainea  to  tbe  answer  of  defendants(petilioQera). 
For  this  error,  as  respondent  construes  theopin- 
lon  and  mandate,  tbe  decree  was  reversed,  and 
the  cause  remanded  to  tbe  circuit  court,  with 
tbe  usual  direciluas  for  further  proceedings 
Ibere.  Upou  tbe  return  of  the  cause  there. 
and  after  the  erroneous  decree  had  been  set 
aside,  but  before  other  step  was  taken,  peti- 
tioners moved  for  decree  in  their  favor,  on  the 
ground  thai  this  court  bad  treated  tbe  cause 
as  having  been  submitted  below  on  bill  and 
answer,  and  that,  this  court  having  held  the 
answer  sufficient,  it  followed  they  were  en- 
titled to  such  decree.  Respondent  could  not 
adopt  thai  view,  since  it  plainly  was  not  what 
bad  occurred.  There  was  no  such  submission 
«f  (because  below  on  bill  aod  answer.  Nor,  Id 
rendering  the  decree  In  favor  of  complainants, 
bad  respondents 'considered' tbe  answer;  but 
bad.  since  sweeping  eiceptlons  bad  been  sus- 
tained lo  It,  treated  it  as  out  of  the  record,  for 
any  purpose  of  tbedecree— a  fact  plainly  mani- 
fest In  tbe  record  berore  this  court  on  appeal. 
Be  could  not,  therefore,  suppose  that  this 
court  meant,  in  what  la  said  upon  this  point, 
to  bold  more  or  other  than  Ibat  tbe  answer 
waa  suScleni,  and  that  he  had  erred  In  hold- 
ing it  insufficient. 

"Respondent,  therefore,  having  to  view  the 
nilet  Of  practice  prescribed  by  iTils  court  for 
the  gorerameot  of  the  circuit  court,  held  thai 
since,  if  he  had  overruled  the  exceptions  to 
the  answer,  complainanta  would  bave  been  en- 
titled to  file  repllcadon,  as  provided  by  rule  66 
la  equity,  and,  if  thej  desired  It,  to  have  leave 
to  amend  their  bill,  under  rule  4S,  he  did  not, 
nor  does,  believe  Ibis  court,  in  reversing  (he 
decree,  meanlto  deprive  complainants  of  these 
rigbts;  but  inferred  raLber,  as  the  more  rea- 
sonable and  logical  deduction,  that,  when  the 
drcuil  court  had  retraced  lla  steps  to  the  point 
160  C.8. 


where  the  Srst  error  cccurred.  the  parilca 
would  stand,  in  respect  of  thecaseand  of  cacb 
other,  M  if,  in  the  progreaa  of  the  cause,  it  had 
but  then  arrived  at  that  Juncture.  To  bold, 
Instead  of  this  view,  that  complainants  linrl,  (<t 
their  mistake  In  filing  exceptions,  or  by  the 
court's  minlake  iu  suslainiuE  them,  or  by  both 
things  together,  forfeited  their  right  lo  bave 
tbe  cause  proceed  when  tbeerrors  bad  been  cor- 
rected in  the  "orderly  manner  Indicated  [351 
above  seemed  and  seems  euUrely  Illogical  and 
■a  therefore  foreign  to  (he  purpose  of  this 
court.  Respondent  accordingly  ruled  Ibat, 
when  he  retraced  tbe  steps  held  erroneous  by 
this  court,  (he  cause  should  progress  as  if  the; 
bad  not  been  taken  at  all,  and  as  If  we  were 
but  now  arrived  at  that  point.  To  that  end, 
be  granted,  when  It  was  craved,  leave  to  com* 
plainanta  to  amend  (heir  bill,  and  would  bava 
entered  the  usual  order  agalnat  them  lo  Ilia 
replication  ou  or  before  Ibe  next  rule  day,  bad 
not  petitioners  thereupon  Interposed  their  mo- 
tion for  stay  of  proceedings  until  Lhia  applica- 
tion could  he  beard  here. 

Judge  Woods,  iu  his  return,  declared  him* 
self  ready,  if  his  construction  of  tbe  opinion 
and  mandate  should  not  accord  with  Ibat  of 
this  court,  to  make  and  enter  such  order  and 
decree,  under  lis  direction,  as  would  cany  out 
ita  opinion  and  mandate. 

Vevert.  Atphflna  H.  Snow  and  6eor(* 
A.  Knifht.  for  petitioners: 

If  this  court,  by  lis  opinion,  decree,  and 
mandate,  bad  nuthorized  any  further  proceed- 
ings afier  reversal  czrept  an  entry  of  a  decree 
by  the  court  below  in  favor  of  the  defendanii 
00  tbe  bill  and  answer.  It  must  necessarily  have 
held  (hHt  the  circuit  court  had  juriadiclion  lo 
receive  and  rule  upon  the  so  called  "excep- 
tions to  answer"  which  were,  in  fact,  demurs 
rers  to  tbe  answer,  and  that  it  erred  in  Its  rul- 
ing on  tbe  so  called  exceptions.  The  effect  of 
the  opinion,  decree,  and  mandate,  had  sucb 
further  proceed  tugs  been  autboriied,  would 
have  been  to  put  this  court  in  tbe  position  of 
having  conferred  jurisdicllon  upon  tbe  circuit 
courts  of  the  Uoilfd  Slates  to  receive  and  rula 
upon  a  demurrer  to  a  swore  answer  in  equity, 
and  thus  of  having  indirectly  promulgated  a 
new  rulelo  equity  setting  aslcle  the  settled  prin- 
ciple of  equity  practice  which  forbids  that  tba 
sufficiency  of  an  answer  to  constitute  a  d»- 
fense  to  the  bill  should  ever  be  tested. 

This  court,  however,  carefully  guarded 
against  such  a  result  of  its  decision  Iu  tbis  case 
by  holding  In  its  opinion  that  tbe  case  bad  been 
decided  and  should  be  thereafter  treated  as  If 
submitted  on  Ibe  bill  and  answer,  and  that  the 
circuit  court  erred  In  its  Gndina:  and  decree  on 
the  facts  stated  in  the  bill  and  answer;  and  by 
iSGUing  a  maadale  commanding  tbe  court  b^ 
low  lo  proceed  In  conformity  with  the  opinion 
and  decree,  plainly  meaning  to  commaod  the 
court  bolow  to  set  aside  lis  decree  in  favor  of 
the  complainants  on  tbeblll  and  answer  and  to 
proceed  lo  render  a  decree  in  favor  of  the  d» 
tendantson  the  bill  and  ansner. 

The  writ  of  mandamus  prayed  for  should 
issue  to  effectuate  the  plalo  language  and  pur- 
pose of  the  opinion,  decree,  and  mandate. 

Circuit  courts  of  the  United  tjtatee  bave  no 
authority  or  jurisdiction  lo  receive  on  their 
'     4U 
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fllca  iDd  rule  DpoQ  a  demuirer  to  bd  i 
rqiiItT,  and  If  &  demurrer  is  filed,  tbe  case 
vil]  it  treRted  M  If  let  down  for  bearing  oo 
bill  HDd  aoairer, 

Banki  T.    Manehattr,  128   U.    B. 
(82:«5,  4281. 

Exrepilons  canoot  be  pnf  rlained   for  the 

Curpose  or  tcstintr  the  sutneieDcr  ofnii  nnmet 
I  equl'y  lo  cnoGlilute  a  dereoK  lo  the  bill. 
Adamt  T.  BHdyeteater  Iron  Co.  6  Fed.  Rep, 
178;  Dnited  State*  y.  MoLaugklin,  24  Fed. 
Hep.  823:  Trarert  v.  Reu.  14  N.  J.  Eq.  3i7, 
SS8;   Vro'ich  v.  Kerr,  88  Fed.  Rep.  549. 

Assuming,  but  by  do  mciiD«  ndmittini;,  that 
tbe  opinion,  decree,  and  maadate  of  tliis  court 
aie  open  to  a  construction  which  would  au- 
tbo rise  the  riling  of  tbe  reBpoDdeot.  as  sole 
juiipe  o(  the  circuit  eonrl.  coudblI  fnr  peti- 
lloDcra  cacDOi  bellcTe,  U  was  claimed  b;  coun- 
sel for  tbe  com  pi  si  nan  IB  in  Ibe  circuit  court, 
that  this  court  intended  that  such  cnnslructlon 
ibould  be  placed  upon  tbem  in  order  to  relieve 
tbe  complainantB  from  tbe  consequences  of 
their  mistake  in  filing  tbeir  »o  called  '■  eicep- 
(ions  to  ausffer  "  and  In  order  to  punisb  tlie 
defendants  because  tbe;  did  not  point  ouftbe 
mistake  by  filing  amotion  lo  strike  tbe  so- 
called  "  eiceplions  to  answer"  from  the  files. 
Bad  tbia  court  intended  that  any  such  con- 
Btructiun  should  be  placed  upon  tbe  oplnloti. 
decree,  and  mandate,  (he  effect  of  its  decision 
would  have  been  to  hold  Ibat  tbe  patties,  by 
tbeir  s_£rreement  or  acquiescence,  may  letastde 
tbe  settled  rutesof  equity  practice  and  confer 

Jurisdiction  on  Ibe  circuit  courts  of  the  United 
itales. 

The  rulings  of  tbe  respondent,  as  judee, 
adverse  to  the  petitioDera,  are  cot  justified  by 
tbe  words  of  tbe  mandate  directing  that  "sach 
eiecutioD  and  further  proceedings  be  bad  in 
•aid  cause.  In  conformity  wltb  tbe  opinion  and 
decree  of  Ibis  court,  as,  accordlne  to  right  and 
Justice  and  the  laws  of  tbe  United  tjtates, 
ought  to  be  had."  These  words  are  not  In- 
consistent witb  an  entry  by  the  circuit  court  of 
a  final  decree  for  tbe  appellants.  Tbis  court 
bas  held  tbata  maadate  framed  in  similar  lan- 
guage may  necessitate  the  entry  of  a  final  de- 
cree In  favor  of  the  appellants. 

Sttaart  v.  Salamon,  94  n.  8.  4B4  (24;3T5i,  97 
U.  S.H6I  (24:1045);  OiriVsv.  CadaOii'^Oainet 
T.  Rvgf)  148  U.  S.  228  (87:432). 

Tbe  method  adopted  by  tbe  pelttlonera  to 
obtain  a  coostructioo  b;  tbis  court  of  its  man- 
date, of  making  an  application  for  leave  to 
file  a  petition  for  a  writ  of  mandaroas,  after 
Dollce,  and  of  presenting  therewith  a  verified 
petition  to  be  Sled,  is  authorized  by  the  sIa^ 
nlea  of  tbe  United  Stales  and  numerous  deci- 
sions of  this  court.  Such  petition,  upon  leave 
beins  granted  to  file  It.  seema  necessarily  to  lie 
an  advHnced  cause.  If,  however,  a  motion  to 
advance  Ibe  cause  for  bearing  is  necessary,  Ibe 
peiitloners  have  complied  wltb  the  require- 
ment by  Incorporatlog  aucb  motion  In  their 
application  for  leave  to  file. 

U.  a  Rev.  Slat  %%  668,  7161  Ihibvqut  A  P. 
B.  Oa.  V.  Lite^firld.  68  U.  B.  1  Wall.  69  {17: 
514):  Bx  parte  WatAingten  <£  O.  R.  Co.  140 
U.S.  91  m:SSi);OainaY.CndatUrQau,f»y.  \ 
Rugg")  npra;  Re  Htimet.  149  U.  9.  183(87: 
6M):  Be  Oitu  Hat.  Bank,  153  U.  S.  246 
(88:700).  1 1 
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Mr.  Jutlite  Grfty  deliTored  the  opinion  of 
the  r:ourt: 

When  a  case  bas  been  once  decided  b*  tbis 
court  ou  appeal  and  remanded  to  tbe  circuit 
court,  wbfiiavor  vrai  before  tbis  court,  and  dis- 
pc><wd  of  by  its  decree,  is  considered  as  finally 
settled.  Tbe  circuit  court  is  bound  by  tbe  de- 
cree aa  tbe  law  of  tbe  case;  and  niuat  cany 
It  into  execution,  according  to  the  mandate. 
That  court  cannot  vary  It  or  examine  it  for 
any  other  purpose  tban  execution;  ur  give  any 
other  or  further  relief;  or  review  it,  even  (or 
apparent  error,  upon  any  matter  decided  on 
appe^il;  or  intermeddle  with  it,  further  iban 
toseltle  so  raucb  as  bas  been  remanded.  3ib- 
InMy.  UnOed  Slate*.  37  U.  B.  12  Put.  488,  492, 
[9:  1187. 1186];  Texae  A  P.  H.  Co.  t.  AnOerion. 
149  V.  S.  237  [87:  717}.  If  the  circuit  court 
mistakes  or  mlsconsirues  the  decree  of  tbis 
court,  and  does  not  give  full  effect  to  the  man- 
date, its  action  may  be  controlled,  either  upon 
a  new  appeal  (it Involving  a  sulScieat amount) 
or  bv  a  writ  of  mandamus  to  execute  tbe  man- 
daleoftbiacourl.  Ptrkinev .*FuKrniouet.[3RO 
5n  U  3.  14  How.  813,  330  [14:  43.i.  44J];  Re 
Witihinglon  d  G.  A  Go.  140  U.  S.St  [39:3391; 
City  Nat.  Bank  t.  Bvntar,  132  U.  S.  S12  [38: 
B34,  153  U.  B.  248  [S8:  703].  But  tbe  circuit 
court  may  conaider  and  decide  any  matters 
left  open  by  tbe  mandate  of  this  court;  and 
Its  decision  of  aucb  matters  can  be  reviewed 
by  a  new  appeal  only.  Hineklq/  v.  lUorloa. 
103  U.  S.  701  [26:  458]:  Ifii*,^  v.  Pineabie  ifin. 
Go.  168  U.  S.  aai  [88;  745];  JfaeAua  dt  L.  R. 
Corp.  V.  Botton  AU  R.  Corp.  5  U.  S.  App.  97. 
51  Fed.  Bep.  929.  The  opinion  delivered  by 
this  court  at  tbe  time  of  rendering  its  decree 
may  be  consulted  to  ascertain  nnal  was  In- 
tended by  Its  mandate:  and  either  upon  an 
application  for  a  writ  of  mandamus,  or  upon 
a  new  appeal.  It  U  for  this  court  to  construe 
its  own  mandate,  and  to  act  accordingly.  ^< 
btM  V.  Untied  Statet,  37  U.  B.  13  Pet.  4HS.  49S 
[9:  1167,  1169]-,  We$t  v.  Bra^ear,  39  U.  S.  14 
Pet.  51  [10:  BOO];  Wiyne  Qmntg  Suprt.  v. 
fennicoH.  94  U.  8.  498  [S4;  2S0];  Qaineif. 
CaldaM  {■■Oainet  v.  Rugo")  148  U.  B.  US. 
238.  244  [87;  482,  484.487]. 

In  tbe  case  now  before  us.  It  la  Important,  In 
determining  what  was  beard  and  decided  by 
the  circuit  court  In  tbe  first  Instance,  and  by 
Ibis  court  upon  the  appeal,  to  t>ear  In  mind  the 
settled  practice  of  the  courts  of  chancery,  rec- 
ognized and  regulated  by  ibe  rules  eatalilisbed 
by  this  court  for  Ibe  circuit  cnurta  Bitting  in 
equity.    U.  B.  Rev.  Stat,  gg  916-918. 

Upon  tbe  coming  in  of  defendant's  answer, 
several  couraes  are  open  to  the  plaintiff: 

First.    The    plaintiff    ma  v.    upon    motion, 

without  notice  to  the  defendant,  have  leave  lo 

amend  bis  bill,  wlib  or  without  tbe  payment 

as  Ibe  court   may  direct.    Equity 

rules  29,  49. 

Second.    The  plaintiff  may  file  exceptiona 

the  answer  for  Insufficiency,  Squliy  rule 
61.  If  the  defendant  does  not  submit  to  the 
exceptions,  and  file  an  amended  answer,  tbe 

ElaintlS  may  set  down  the  exceptions  for 
earing.  Egitliy  rule  63.  If  the  exception* 
re  thereupon  allowed  bj  tbe  court,  ibe  de- 
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fcDiiint  miiBl  pulina  full  nml  complete  un- 
■ner;  othi-rnisi!,  ihe  pUintlff  may  take  the 
bill.  BO  far  SB  the  mitlter  nf  exceplinni  U  con- 
ecri>e<l,  as  rnnfesBeil.     Equity  rule  34. 

Third.  If  the  answer  Is  not  eii  eptud  to,  or 
If  It  Ib  Mljudeed  or  dwmed  aufflcient.  the 
plaintiff  may  file  a  general  replicatloD ;  where- 
upon Ihe  cause  li  to  be  deemed,  to  all  fntenls 
2S7]  and  'purposca,  at  Itsuu,  without  further 
pleadiDK  on  either  side.     Equitj  rule  66. 

Fourih.  A  demuirer  to  ibe  snawer  ts  un- 
known in  equity  practice.  But  the  plainiiff 
mav  set  down  the  case  Tor  bearing  upon  bill 
and  answer;  whereupon  all  (he  facts  alleged 
in  the  bill  aud  not  denied  In  the  answer,  as 
well  as  all  new  facts  alleged  la  the  answer,  are 
deemed  admitted,  as  upon  a  demurrer  to  an 
knswer  in  sn  action  at  taw.  Eigiiiiy  rule41, 
as  amende*)  at  D<^cember  term,  I«T1,  80  U.  S. 
13  Wa11.Xir20:ei4]:EqulljTuIe60:£M[J4v. 
MitHne  Int.  Co.  15  U.  8.  %  Wheat.  B80 
[4:  a«8]:  Beynold*  7.  Virtt  Nat.  Bank.  118  U. 
8.  4M,  40S[28:  TS8,7»51',  Bank»  i.  ManAeiUr, 
126  U.  B.  244,  200,  251  [S3:  43S,  42S]. 

For  Ibe  purpose  of  the  hearing  upon  eicep- 
tlnna  to  so  answer,  the  facta  alleged  In  the 
bill  and  fu  the  answer  muat  Indeed  be  consid- 
ered ta  admitted,  and  onlj  matter  of  law  ii 
preMnted  for  decistoo.  as  In  a  case  set  down 
lor  hearing  upon  bill  and  answer.  Dut  the 
difference  Del  ween  the  twocnsesisthts:  When 
a  case  in  equity  is  set  down  for  bearing  on  bill 
and  anawer,  the  whole  case  is  presented  for 
final  decree  lo  favor  of  either  party.  Bui 
when  the  matter  set  down   for  bearing  la  the 

Elaintlfl'a  exceptions  to  the  answer,  the  case 
I  not  lipe  for  a  final  decree;  the  only  question 
to  be  decided  ia  (he  suIHciency  of  Ihe  answer; 
and  no  final  decree  can  be  entered  against 
either  party,  unless  it  decllnea  or  oniils  lo 
plead  further. 

In  (he  present  cape,  the  plaintiffs,  upon  the 
coming  In  of  the  answer,  neither  moved  (or 
leave  to  amend  the  hill,  nor  filed  a  replication. 
Dor  set  down  the  case  for  hearing  upon  bill 
and  answer. 

But  they  filed  exceptions  to  the  answer;  and 
those  Ficepliuns  only  were  set  down  for  bear- 
Idi;,  and  were  heard  and  passed  upon  by  the 
court.  While  some  of  the  exceptions  were 
directed,  as  Is  usual,  to  (he  waot  of  due  an- 
swer to  specific  allendons  of  the  bill,  othera 
of  Ihe  exceptions  reJaied  to  the  sufllclency  of 
the  whole  anawer  to  constitute  any  defense. 
Ita  sufficiency  In  the  latter  respec(  might  prop- 
erly have  been  questioned  by  setting  down  (he 
case  for  hearing  upon  bill  and  answer.  But 
ceittier  for  this  nor  for  any  other  reason  was 
SS8]  'any  oblectlon  mtide  to  the  exceptions 
U  irregular  or  improper  in  form. 

The  circuit  court,  upon  sustaining  Ibe  ex- 
eeptlons,  could  not  (unless  the  defendants 
chose  to  s(and  by  their  anawer)  enter  a  final 
decree  agmlnat  the  defendants;  or  do  anythipg 
more  than  order  them  to  put  in  a  full  and  com- 
plete answer,  on  pain  of  being  held  lo  bare 
confessed  the  hill.  If  iheclrcuit  court,  instead 
of  Buststning  the  exceptions  to  (he  answer,  hnd 
overruled  those  eiceplions,  the  plaintlfTs 
would  have  had  (he  right  to  file  a  replicaiion. 
and  (be  bill  could  not  oe  dismissed  unless  and 
until  ihey  neglected  lo  Ale  one, 
160  D.  8. 


When  Ihe  decree  of  the  circuit  cuurt.  sus- 
taining tbeplainlirr!'' exceptions  to  the  answer, 
and  (iM'Ciiuse  Ihe  defendants  declined  to  plead 
further)  granilug  t'>  (he  plninilffs  the  relief 
prayed  for  in  tbc  hill,  was  reversed  by  tbia 
court,  llie  only  miitlcr  which  was  or  c>uU]  be 
decided  by  this  court,  upon  the  record  before 
It.  was  that  the  answer  was  sufflrieut.  This 
?ourl,  la  BodecidioK,  could  go  no  further  t|i>ia 
Ibe  circuit  court  ciiiild  have  done,  had  it  niude 
Ibe  like  decision.  Neither  the  circuit  court,  nor 
Ibis  court,  upon  Ndjudglng  (bat  the  answer 
was  BulHcieuI,  could,  without  any  consent  or 
neglect  on  the  part  of  the  philntllTs,  deprive 
them  of  their  right,  under  the  general  rules  in 
equity,  lo  file  a  replication. 

JJiir  did  this  court  undertoke,  either  by  Its 
oplulon  or  by  iln  mandate,  to  preclude  the 
plaiutiHd  fnin)  filing  a  replicaiion.  On  the 
contrary,  at  the  outset  of  the  opinion,  afler 
observing  that.  In  Ibe  manner  in  which  the 
case  was  submltled  for  decision,  the  facia  al- 
leged in  Ihe  bill  and  not  denied  In  the  answer, 
and  the  new  facts  alleged  in  the  anawer,  must 
he  assumed  to  tie  true,  the  question  arising 
upon  those  admitted  facts  was  slated  to  be 
"  ~  hether  the  decree  in  fa^or  jf  the  plnlnttffs 
L  be<sustnlned;"  and,  while  the  opinion  de- 
clared iliat,  ssaiimtog  those  facts,  the  mortgage 
Was  valid,  yet  iMlh  ihe  opinion  and  the  man- 
date ordered  no  final  Judgment  forthe  defend- 
ant, but  only  ordered  Lno  judgment  for  *be 
plaintiff  to  be  reversed,  and  the  caii)«  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings not  inconsistent  with  the  opiuiua  o( 
this  eourV 

'The  case  being  thus  left  open,  by  the  [200 
opinion  and  mandate  of  this  Court  and  by  the 
general  rules  of  practice  in  equity,  for  further 
proci-eiiings,  wltharlglitinlheplBlntlSBioflle 
a  repllcati[>n,  putting  the  cause  at  issue,  the 
circuit  court  might,  in  Its  discretion,  allow 
amendmenls  of  ihe  r>leBdings  for  the  pur- 
pose of  more  fully  or  clearly  prescnlini:  the 
facts  at  issue  between  (be  parlies.  Marine 
Int.  Co.  V.  IMg-in.  10  C.  8.  9  Cranch,  20(1, 
218  [U:  200.  2<l;l]:  Nenlt  v.  2/»jle,  76  U.  8.  » 
Waif.  1  [19:  Gmj];  Uardiv  v.  Boyd,  118  U.  S. 
706  [28r  lUll. 

The  case  is  quite  difft;rent,  in  this  respect, 
from  those  in  which  Ihe  whole  case,  or  all 
but  a  sutisidiary  question  of  accounting,  had 
been  brought  lo  aud  decided  by  this  court  upon 
the  appeal,  as  In  tbecaseH  principally  relied  on 
by  the  petitioner,  SteteaH  v.  Siilaman,  M  tJ. 
8,  434  [24:  275],  and  87  0.  8.  861  [24:  10441; 
Oaina  v,  CSiWireii  (-Oai'nM  v.  Rugg")  148  0. 
S.  288  [87:  4aa];  Di^uvm  ±  F.  R.  Co.  t. 
Liief-JUUl,  98  U.  S.  I  Wall.  60  [17:  S14];  B* 
WiflUnglon  A  Q.  R.  Oa.  140  C.  S.  91  [85: 
889], 

It  must  be  remembered,  however,  that  no 
quesdon  once  considered  and  decided  by  ibis 
court  can  be  re-exnmlaed  al  any  suliseijucnt 
stage  of  tlie  same  case.  Clark  v.  KeiOi.  1U6  U. 
8.  484  [27:  8021;  Bi^iald  v.  XJniffd  SUilet.  87 
U.  8-  12  Pet.  4(Jd  [9:  11(171;  and  Tail  AP.  R. 
Co.  V.  AniUrtoTi,  149  U.  8,  287  [87:  717],  died 
al  Ibe  beginning  of  ihls  opinion. 
Writ  oj  man&mtit  dtniid. 
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SuPBUfB  Court  or  trb  DitmD  States. 
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BERNARD  KEEQAN. 

(geei.C.  Reporter'!  ed.  W)-xeM 

Wh9  artfdlote  tervantt. 

The  ooniltiotor  of  m  drill  or«w  In  a  ranroad  rird 
who  ia  a  oomponent  oait  ot  ttae  ere*  and  an 
active  00 worker  !□  (be  maaual  votk  ol  awttcb- 
Inf,  irlth  tbe  apeclflo  dutr  assttrtied  to  btm  by  tho 
jariliiiaat«r  at  turulaK  cbe  switches,  la  ■  Ccllow- 
•ervMit  ot  ■  member  ol  bla  creir.  and  tbe  railroad 
cotatmaj  la  not  Uabl«  to  tbe  latter  for  tbe  DeKli- 
genoe  ol  nob  oondnctor  in  falUnfr  to  plaoe  bim- 
•elrortomaonealMM  tbe  brake  of  baokwardl; 
morlns  ou*  to  oontrol  their  moFeiaeat. 
[No.  878.] 

BubmUtti  DtarOMT  S,  1894.    Dteided  Deetm- 
bartS.lSSe. 

ON  A  CERTIFICATE  from  tbe  Uoiled 
StBlei  Circuit  Criurt  of  Appeali  for  tbe 
flccnad  Circuit  cerlKjinK  certain  qu(>Bt<uiie  to 
Ibis  court  for  decision  in  a  suit  brougbt  by 
Bernard  KcegaD  agatnat  tbe  Ceblral  Baiirond 
Company  for  dnmiiKM  for  personal  lojuries 
■ustalned  while  acllng  as  brakeman  in  tbe  em- 
ploy ot  tbe  company.  The  firtt  guetiion  on- 
neered  in  Ms  affirmative;  Ota  tcond  in  tAt 
vegatitt. 


Stalement  by  Mt.  Juttiee  WUt*  t 

The  action  below  was  brought  bj  Kecgan  to 
recover  damages  for  personal  Injuries  au»- 
talned  wblle  acting  as  brakeman  la  tbe  emploj 
of  lbs  railniad  compBny.  Judgment  having 
been  rendered  upon  the  verdict  of  a  jury,  tn 
favor  of  Eeegan.  tbe  cotnpaoy  aiied  out  a  writ 
ot  error  from  the  drcull  court  of  appeals  tot 
tbe  second  circuit.  Two  clrcnit  judges,  ift- 
ling  as  tbe  court,  differed  in  opinion  upon 
questions  ot  law  arising,  and  tbereiipon  certi- 
ded  two  questions  to  UU  court.  The  certlQ- 
cale  sels  forth  Ibe  followiag  aiatemenl  of  1»cM: 

"Five  men — O'Brien,  Eeegan, Lallj,  Oootey, 
and  Ward — were,  on  the  nigbt  of  the  acci- 
dent (October  7,  1889).  in  tbe  service  of  the 
Central  Railroad  of  New  Jersey  and  emploved 
Id  Us  yard  at  Jersey  Cily.  Tbey  comprised 
wbst  was  called  tbe  '  night  float  drill  crew,' 
tbe  duly  of  sucn  crews  being  to  take  can  Irom 
tbe  tracks  on  which  they  bad  been  left  by  in. 
coming  trains  and  place  ibem  on  the  floats,  by 
wbleh  they  were  transported  across  tbe  North 
river  lo  the  city  of  New  York.  Tbe  drill 
crews,  like  others  employed  In  the  same  vard, 
received  their  general  Instructions  from  Dent, 
tlie  yardmasier.  Tbe  men  compoaiog  inch 
crews  were  hired  by  Deot  and  discharged  by 
him,  and  be  bad  ihe  general  cbarEeof  tl^  yard 
aad  yardmen,  and  assigned  1  hem  to  tbeir duties. 

"The  course  of  business  waa  as  follows: 
Dent,  the  yardinaster.  gave  to  O'Brien  drill 
Elips~tbat   is,   slips  of  paper  containing  tba 


tiOTX,—At  to  fatoa-Mnxmls  and  Iheir  ntiJUgenrt; 
Who  orB  ftUme-KTvanlK  vUx  iinncipaU  mturlor 
ttrnant;  IfoMIUiio/ moWCT-.— see  note  to  Baltimore 
JtO.  0.  Co.  V.  Batmb.  HT:  772. 

Tbe  following  are  the  more  Tecent  declalons  as  to 

Ing  ironi  liability  tbe  masier  tor  in  Juries  commit- 
ted br  tbe  nesllsenoa  of  a  lervant  upon  a  fellow- 
Employees  ate  not  fellow-aervaota  unless  they 
an  under  tbe  oontrol  and  direction  ol  a  oommoa 
master.    Krulder  t.  Woolvcrton,  11  Misc.  EST. 

When  a  railroad  company  furnished  proper  ap- 
pllanoei  and  ropes  to  its  ri^Kht  handlers,  and  lup- 
plied  proper  mai*r1ali  (or  their  repair,  not  of  a  per- 
manent character  and  requlrlOKSlillleilmechnnlcs. 
— UtltLthatthedutror  keeping  them  In  repair  fell 
upon  the  fceltrbc  handlers,  and  tbe  ne«leot  of  one 
to  the  Injurr  of  another  was  that  of  a  coaervsnt, 
lit  tiie  absence  olnolloe  to  the  emplojer  ot  an;  de- 
fect Conwa7  v.  New  Tork  C.  ft  H.  B.  R.  Co.  18 
HiKi.  63,  Beveraiiig  II  Ulsc.  Ml. 

Bvldanoe  In  an  action  for  tbe  death  of  a  Hreman 
oocasloned  br  tbe  collapse  of  tbe  crown  sheet  ot  a 
locomotive  due  to  Its  soorcblng.  considered,  and 
Md,  Id  view  ot  eipert  testlmoor.  that  suoh 
•ooieblDfi  occurred  at  the  time  ot  the  accident  and 
wai  tl»  fault  of  the  engineer,  tbe  o<»ervant  of  rle- 
ceased,  anil  tbal  a  Judgment  lo  favor  of  plalnillT 
abnuld  be  reveraed.  Hudson  v,  Rome,  W,  ft  O.  K. 
Co.  1«&  N.  T.  408. 

Death  of  an  aaslataut  steward  on  a  vessel  by  fall- 
tog  overtioard  tbrougb  a  gangway  at  nf^bt  In  an 
nneiplalned  manner,— Held,  not  to  sustain  actloo. 
the  falluro  to  close  tbe  fiaogway  doors.  If  negligent, 
being  tbe  duty  ot  the  mate  of  the  veseeL  Qeogbe- 
ffan  V.  Atlas  S.  B.  Co.  148  K.  T.  SSS. 

Where  there  was  posted  on  the  bulletin  boards  of 
a  railroad  oompany  a  rule  la  the  effect  that  If  Ihe 
•Oniluctor  of  B  treighl  train  about  to  pan  over  B 
•ummit  and  descend  a  steep  grade,  bad  a  train 
which  in  hlB  Judgment  waa  too  heavy  to  pass  with 
aafetr.  be  itaould  apply  for  additional  brakemeD. 
418 


orset  off  someof  tbecars,— JMd,  Out  this  eiereM 

of  dlwrctlon  oommltted  (n  him  did  not  obanKe  his 
chHracter  of  fellow-aercant  to  his  brakemen.  and 
that  bis  omlaslon  (o  avail  himaelf  ot  the  rule  did 
nolcharge  Ibe  railroad  company  with  liability  fiw 
an  Injury  suffered  by  a  brakeman  in  conarquence. 
Wooden  r.  Western  N.  T.  ft  P,  a  On,  147  N.  Y.  tM. 
Though  a  brakeman  employed  on  a  nllroad  bas 
aright  to  anume  that  a  oar  Just  returned  from  the 
repair  shop  la  In  order.  If  he  disrovers  a  defect  and 
remedy  It  la  Injured  Liy  tbe  nesll- 


e  ot  a 


ellow- 


a  thert 


I  Irom  bis  employer. 
Huwey  v.  I/ika  Sboni  ft  M.  H.  R.  Co.  13  Xiao.  Ml. 

CarlneppotoisemnloyBd  In  tbe  yard  ol  a  railroad 
areDottellovr-servanta  ofa  yard  brakeman  so  at  to 
relieve  the  railroad  company  from  liability  for  In- 
juries resulting  from  Imiiroper  lost>eciion.  Jen- 
nings T.  New  York,  N.  H.  ft  H.  B.  Co.  Ut  HIse.  IOSl 

Where  plaintiff,  employed  by  a  oontmcior  In  re- 
pslrlog  defendant's  elevator,  was  Injured  by  tba 
negligence  of  tbe  penon  operating  tbe  elevator, 
wbo  waa  endeavoring  to  assist  In  tbe  work.  tb« 
operator  remaining  In  defendant's  emptor  and  un- 
der Ita  ooutrol.'-J/e'd,  that  the  negllBenoe  was  not 
[bat  ot  a  te  I  low-servant  ao  aa  to  exonerate  defend- 
ant from  lleblllly.  Hlxvuit  v.  Westam  U.  TelaR. 
Co.  11  Mbc  88. 

In  employing  oompetent  for«nMn  and  proper 
appllSDcea  to  eicavate  a  trench  tbe  employer  dit- 
cbargee  bti  duty  toward  the  lahoren  employed. 
Bud  in  aucb  case.  In  tbe  atwcnce  of  personal  par- 
ticipation on  the  |>art  of  the  employer,  negllgeno* 
In  the  conduot  of  the  work  on  the  part  of  a  fore- 
man li  negllgenoe  ot  a  fellow-aervant  of  tb*  la- 
borer.   Collins  v.CnmmlDB,UHfaci.H. 

Tbe  unauthorised  use  of  a  awitcbboard  aa  a  |Mka> 
aageway,  by  reason  of  whloh  plaintiff  was  Injured 
through  tbe  oarelessoeia  of  a  tellow-am'Tant. — 
Htld.  to  call  for  a  leveraal  ot  a  Jadgment  on  a  ver- 
dict tor  phifnilff  a>rainst  his  employer.     Teetael  t. 


,Goo§R« 


laos. 


CimHAL  Railboad  Co.  r.  Kiaaui. 


Dumben  of  tbe  cnn  and  the  putteuUr  Iracki 
leadiua  to  the  floalt  on  wbicb  these  can  vrera 
to  be  pUced  These  float  tracks  were  Sve  In 
number  and  were  coDoected  b;  awltcbea  with 
the  oiber  traclu  In  Ihe  yard.  The  execution 
nf  this  order  required  frequent  switch  loe  of  oars 
SS61]  from  ODe*set  of  cars  tABDOtherlD  order 
innortout  from  arrlTlng  trains  th«  particular 
car  or  cars  to  be  placed  on  a  particular  Scat 
Inirk.  It  also  required  t^e  makinK  up  of 
trains  of  cars  sometimes  longer,  somelimes 
shorter;  their  movement  by  the  eog^lne  at- 
tached lo  them,  forward  or  backwara  and  at 
varyiDg  rates  of  speed;  the  braking,  coupling, 
and  uocnupllng  of  the  cars  composing  them. 
Ward  was  engineer.  Lall;  bad  bis  post  on 
some  car  near  the  engine  in  order  to  transmit 
to  the  engineer  an;  alKoals  received.  He  a1<o 
hrlped  the  engineer  with  coal  and  water  and 
acted  as  brakeman.  Eeegan  did  tbe  coupling, 
Oiwley  (he  imcoupllng  jsnd  acted  as  brake- 
man,  while  tbe  turning  of  tbe  switches 
was  attended  to  by  O'Brien.  The  direclion 
of  all  these  operallonB  was  wRh  O'BrieD, 
who  was  railed  In  the  evidence  aouietlmes 
'fnremau  driller,'  sometimes  '  conduct  or  of 
the  drill  crew.'  He  was  Ihe  one  to  direct 
what  cars  should  be  taken  on  b;  tbe  engine, 
•od  when  and  where  tbej  should  be  mov^  to, 
when  ihe  movemeot  should  start,  and  where  It 
sbo-jld  slop,  and  il  was  In  nbrdienci;  to  his  or- 
ders that  one  orother  of  the  men  employed  to 


his  crew  went  to  one  place  or  another,  and 
coupled  or  uncoupled  particular  cars.  The 
general  mansgemept  of  the  operation  was 
with  him,  and  he  had  control  over  ibe  persou 
employed  therein. 

"  On  the  night  of  the  accident  Keegan, who 
had  been  relighting  his  lantern  at  tbe  engltie, 
which  was  then  staodlag  sllll,  attached  lo 
several  cars,  walked  to  the  rear  end  of  tbe 
train.  O'Brien  and  Oooley  were  standing 
Ibere  looking  over  Ibe  drill  slip.  There  were 
some  other  cars  standing  on  the  sanie  track, 
about  40  feet  beyond  the  end  of  tbe  can  to 
which  the  engine  was  attached.  O'Brien  lold 
Oooley  what  can  were  to  be  uncoupled.  He 
then  told  Eeegnn  to  conple  the  train  onto  tbe 
cars  beyond.  Keegan  took  tbe  coupling  link 
of  the  rear  car  In  his  right  hand,  and,  havinir 
signalled  for  the  Iraio  to  back  slowly,  walked 
towards  the  detached  cars,  wlib  the  rear  end  of 
tbe  last  car  at  his  back.  Before  he  reached 
Ihem  he  caught  bla  right  loot  in  Ibe  guard  rail 
of  aEnilch,andatoncenalledouttobolduplbe 
irain.  Hlscallwasbeardandtheenginestoppcd 
irooiedlatelj.  Oooley,  however,  *had  [262 
already,  on  O'Brien's  order,  drawn  the  pin 
and  thus  uncoupled  the  cars  Indicated,  so  that 
when  the  engine  pulled  up  it  did  not  atop 
their  backward  movement.  Neither  Oooley 
nor  O'Brien  were  on  the  cars  thus  movlnr 
backwards,  so  there  was  no  one  to  check  their 
motion  by  applying  tbe  brakes,  and  as  a  cou- 


rulea.  known  to  Its  employeea.  which,  If  otaerred, 
would  bave  rendered  the  accident  Improbuble.  If 
nni  hniKiaalble,  and  their  nonobeerrance  by  a  co- 
employee  cauBea  ttae  death  at  ■  Qreman  In  acolUslon 
Of  trains,— ttie  railroad  oonpan;  k  not  liable  In 
,    Smith  v.  New  York  C.  *  H.  U.  B.  Co.  88 


A  swttohman  Id  tbe  emplor  of  a  railroad  oompanr 
wbioh  bad  imuited  the  rljilit  to  use  Its  iraoks  to  ■ 
ixiiD|«nr  em  plowing  plaintiff  oa  a  looomottTe  engi- 
neer, Uie  peiHuns  operaUnir  (hat  part  of  tbe  road 
belDK,  under  Ibe  terms  ol  tbe  Hsn-ement.  Joint  em- 
plojreea,  totM  paid  br  eBoh  compaDy  tn  proportion 
to  Its  bustuesa.  and  each  to  t>e  re«i>oaa1ble  to  tbe 
amploTen  when  engaged  In  tisbiulnen.— HeH  not 
to  be  ■  (allow -aervant  of  platottff,  whose  employer 
bad  no  Interest  in  or  care  ot  tbe  tracks,  and  tbe 
Bwttchmao  betns  paid  by,  and  responsible  to.  tbe 
division  supetloletideni  of  theli 
Btrider  v.  New  York.  L.  B.  *  n 


Where 
collision 


Hflremi 


id  by  I 


Lllroad  inlosdue  to  tbe  ne^leot  < 

meewDiier  to  warn  a  train  wblob  the  oonduotor 
knew  was  due  at  ibe  time  be  waiatlemptiugto  net 
his  iniln  wblab  had  been  delayed,  upon  iieldlne.— 
UM.  Ibal  tbe  DeiillKeaoe  was  Ibat  ot  a  fellow-serv- 
ant  and  that  ■  reoovery  (or  caustoif  hie  death  oould 
not  be  had  aaainsC  Che  railroad  company  whlah  em- 
ployed i  hem.  UerrlDKlon  r.  I<ke  Bbore  ft  H.  8.  R. 
Co.  S3  Hun.  MS. 

It  belns  tike  ducr  o(  the  master  to  fumlsb  snlt- 
attkeappllauoesfordolDsthe  work,  their  reparation 
and  adjustment,  ttaouxh  entrusted  by  blm  to  a 
fellow -servant  of  tbe  penion  operating  them,  la 
within  tbe  master's  respODSlblltiy.  and  he  it  liable 
for  Ibe  nesltECnoe  of  the  one  maklps  the  repairs. 
Soberer  i.  Holly  Mfg.  Co.  8e  Bun.  ST. 

A  BBDfr  boei  lo  a  railroad  repair  shop  In  luageat- 
Ina  that  a  workman  jto  down  to  a  traok  used  for 
tbe  sblfllaa  o(  can  needing  repairs  and  uke  a  re- 
quired anlde  from  one  of  tbe  can  to  be  found 
there  (nrute  In  the  Job  upon  which  sucb  workman 
IMD.S, 


ll  engared,  doea  n 
ployer.  and  the  aot  being  dangerous  and  Injuria* 
resulilUK  ihere(rom.  an  action  will  not  lie  against 
the  employer  for  tbe  lojurlea  sustained.  Keenan 
V.  How  York.  L.  E.  &  W.  B.  Co.  lU  N.  T.  l». 

Where  the  foreman  d(  a  gang  o(  masons  had 
practloal  cbarge  of  (he  work,  the  employers  exer- 
cising DO  further  authority  over  tbe  work  than  oe- 
oaslonallycoosultlngwlibblm,— Oeldithalaatotb* 
employees  the  foreman  stood  in  Ibe  plaoe  of  tbe 
employeia  and  bis  negllgenoe  resulting  In  Injury  w 
an  employee  waa  Imputable  to  tbem.  Simmer  v. 
Weber.  SI  Hun.  KN. 

Employers  under  the  control  and  direction  of 
dlHerept  masters  are  not  tellow-aeryants.  Kmlder 
V.  WoolTcrton.  11  Misc.  6». 


fellow- servants,  unleas  they  directly  co-operaie 
witbeaub  olhsr  Id  the  same  line  of  employment,  or 
by  tbeir  usual  duties  are  brought  Into  habitual  aa- 
Bocladon  so  that  tbey  may  eiendse  a  mutual  Inflih. 
ence  upun  each  other.  Chicago  fe  A.  B.  Oo.  V. 
O'Brien.  1B6  III.  (US. 
One  hired  as  a  substitute  Is  atellow-aervant  wJth 
feltow-Krvant  of  the  hirer.    Anderson  v.  Qul- 
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One  aaslsUUK  Ihe  servaoEs  of  another! 
his  own  buelneaa  or  that  of  another  is  nc 
Inw-eervaol.   O'Donnell  v.  Maine  C  H.  Co.SB  He. 
EG2.  Xd  U  B.  A.  OB. 

A  riveter  and  oarpenten  under  tbesamesupet- 
Intendent  eugaiied  In  sfalpbulldlngsra  (ellow-sarr. 
ants,  so  as  to  preclude  recovery  by  tbe  riveter  for 
Injuries  caused  by  negligence  of  the  oarpeniers  la 
constructing  asceffold  on  which  be  works.  Beealey 
T.  F.  W.  Wheeler  k  Co.  IDS  Mich.  IM,  Ef  L.  R.  A  SBl 

Ad  employee  of  an  Iron  company  engaved  In  uu- 
loadlng  cai»  Is  not  a  feUow-aervant  with  the  em- 
ployees ol  the  railroad  company  eogaged  In  ghlfU 
Itii  The  cat*,  although  both  are  under  the  direction 
of  the  foreman  of  the  Iron  company.  Noll  v.  PhU- 
adelphla  *  B.  R.  Co.  U)  Pa- 101. 

A  uoal  paaaer  at  the  bollera  of  a  manufacturtus 
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Kqueoce  lie  renr  wheel  pHued  over  K*f((BQ'3 
Ug,  producing  tbe  Injiirlel  complained  i>f. 

"Tliere  wan  evidence  lending  10  ihow  thai 
DndtT  bircumsianccs  Bucb  aa  tbese  O'Brien  or 
tasae  one  clee  sbould  bave  been  od  tbe  rear  car 
of  Ibose  inoTlng  backward,  and  Ihe  aegllgpnce 
complained  of  was  hla  ordeiing  defendant  ia 
etror  tc  couple  cm  wblcb  he  bad  just  ordered 
to  be  uncoupled  from  a  backwardlT  moTiog 
train  to  stalionary  cars  befood  tbem  wUbout 
bimself  being  on  the  moving  can  or  teeing  tbat 
citber  Qooley  or  Lally  naa  there  to  exerdae 
control  over  Iheir  movement. 

"Tbe  ]nry,  by  tbeir  verdict,  found  tbat 
O'Brien  waR'ne^figeaL" 

Tbe  quettlons  oflaw  sriaingf  rom  Ibese  fad*, 
upon  wblch  Ihe  court  desired  ioatrucllon  for 
the  proper  decision  of  the  writ  of  error  were 
certifled  u  follona:  1,  whether  tbe  defendant 
In  error  and  O'Brien  were  or  were  not  fellow- 
•ervnnls;  and,  2.  whether  from  ne)tligeQce  of 
O'Brien  in  falling  to  place  himself  or  someone 
el^e  at  tbe  brake  of  tbe  backward!;  moviog 
cars,  tbe  plaintiff  In  error  Is  reipoaaible. 

Mturi.  Robert  W.  Deforoit  aod  Oeorge 

Eolmn,  for  plaintiff  in  error; 

If  tbe  icIiBonedoaeln  tbedlKhargeof  some 
poMtivu  duty  of  tbe  tnsatertolbe  aervant,  then 
ne.sli^ence  lii  tbe  act  is  the  negligence  of  tbe 
mailer,  but  if  it  be  not  one  In  the  discharge  of 
■uch  positive  duty,  lliea  Ibere  should  be  some 
peraooal  wrong  on  the  part  of  tbe  employer  be- 
fore he  is  held  liable  titeri-for. 

Baltimore  *  0.  R.  Co.  v.  Bavgh,  149  O.  S. 
887  (87:  TSIJ. 


Tbe  llabllltj  does  not  depend  lo  any  maDoei 
on  ihe  grade  of  service  of  a  cemplbjee,  but 
upon  Ibe  characler  of  the  act  Itself  and  n  breacb 
of  tbe  positive  obligalloD  of  the  master. 

Northern  P.  R.  Co.  v,  namblf.  154  U.  8. 860 
(&8:  1013);  rtaiuiall  v.  Baltimore  A  0.  R.  Co. 
108  U.  8.  478  |27:  1003);  yarthem  P.  R.Co.  t. 
Eudert,  116  U.  S.  643  (88:  755);  QuebM  S.  S. 
Co.  V.  Mtrchont,  133  U.  S.  3;6  (83:  856);  Chi- 
cigo.  M  A  St.  P.  R.  Co.  v.  Rom,  112  U.  8.  877 
(28:  787). 

Tbe  liability  of  tbe  master  for  neRlIgen(«  of 
a  fellow  servant  depeuda.  not  upon  the  griide 
ofservice,  but  upoDihecbaracteroriheBCt.aQd 
upon   a  breacb   of  positive  obligation  of  the 

McKinney,  Fellow 'Servant9(1880)  p.  5a.§a8, 
and  uumerouB  cases  there  cited;  Polltr  v.  tfew 
York  O.  A  H.  R.  R.  Co   136  N.  T,  77. 
Mr.  A.  Q.  V»nd«rpoal,  for  defendant  In 

Ciieago.  M.  A  St.  P.  R.  Co.  t.  Sou.  113  U. 
S.  877  m:  787),  stands  as  the  law  to  day  to  fact 
and  in  law.  Inlbatrase  ibere  was  a  conductor 
of  a  freight  train  present. 

Baltimore  A  0.  R  Co.  v.  Baugh  14S  O.  8. 
868  (87:  '173}.  was  a  case  where  In  fact  and  tn 
law  Ibere  was  no  conductor  preoeot. 

The  case  of  Northern  P.  R.  Co.  v.  Bambly, 
154  U.  S-  349  (88;  1009).  may  be  taken  as  tbe 
judiclnl  construction  of  the  relation  of  the 
Bavgh  Caie  to  the  Rou  Caie. 

Tbe  lest  of  liablltiy  of  ibe  master  for  the  ad 
of  a  servant  la  given  In  Chieago.  M.  A  St.  P.  S. 
Co.  V.  Ron.  In  tbe  following  words:  "Tbe  cou- 
ductor  has  entire  control  and  management  of 


eftnbllsbmeiit  la  not  ■  fcUow-servantwIcblbi  chief 
engineer  In  chBrse  of  Ihe  tnctory.  Mattlse  v.  Con- 
sumers' loe  Mm.  Co.  «  La.  Ann.  1G35. 

BallroHd  emplnyees  mav  1m  fellow-servBnta  al- 
tbouirfa  employed  In  different  departmeii la  of  1alx>r 
and  vbolly  separate  and  dtsconnecied  Intbeper- 
tormance  of  tbelr  duties,  where  In  performlDR 
(belr  separate  and  dlstlnat  fuDOtlons  tber  are  lu 
babltUBllr  tbrown  toijethor  or oODSOClated  as  to 
exercise  an  iDfluenoe  up<in  each  ot^r  promotive 
of  proper  cautloD.  aeieland,  C.  C.  *St.I.  ft.  Co. 
V.  Ue[«utrhllD.Wlll.  App.  U. 

Tbe  ponerul  apalaoacar.  emplojed  b^a  palace 
ear  companr.  altbougb  traund  bj  hla  conlraci  10 
ober  aU  rules  for  ecnplorees  of  oariien  on  whose 
Udm  ble  car  mar  run.  Is  not  a  fellow-servant  of 
those  operating  the  engine  and  tmln  wblch  bta  car 
aooompantes.  Jones  v.  SL  I<ouls  a  W.  B.  Uo.  Ut 
l[a.«a,aiL.R.  A.T18. 

A  trulnmaater  In  ordering  osrs  to  be  taken  out  at 
a  tnln  without  noUns  to  a  brakeman  eoRBsed  tn 
making  a  ooupllug  acts  as  a  leltow-servant  of  auob 
brakeman.    Martin  v.  Cblcaso  *  A.  B.  Oo.  U  EM. 

A  station  agent  In  dlBobarrlnrblsdutr  of  placing 
cars  upon  tide  tracks  Is  noi  a  fellaw-servant  Ot  a 
•ecdon  band  apon  a  work  (iBln  posUng  such  sta- 
tion. St.  Loult,  A.  *  T.  H.  B.  Co.  *.  Blggn,  »  ni. 
App.  WL 

Two  engine  crews  engaged  In  swltoblng  can  la 
tbe  ]«rd*  of  a  oompanr,  each  of  wblch  has  a  fore- 
man wbo  givss  order*  to  his  own  crsw.  while  both 
crews  are  under  ths  command  of  acommoaranl- 
masler  and  are  associated  together  In  (be  tnisloeas 
of  switching  can  In  tbe  oompanr's  rards.  are  fel- 
low^ervanla.  O'Learr  t.  Wabash  B.  Co.  U  lU. 
App.  ML 

A  railroad  oompanjt  Is  not  liable  to  a  bnkeman. 
under  tbe  Nona  Dakota  statute  providing  tboi  an 


emplorer  Is  not  liable  for  Injuries  to  an  employee 
br  the  DegllgencM  of  a  fellow  enploTee  in  tha 
Mine  seneral  business  for  Injuries  reoelved.  be- 
cause of  tbe  Degllgence  of  tbe  conductor  of  tbe 
train.    Northern  P.  S.  Co.  v.  Hogan,  tt  YeO.  Bep. 

A  oonduolot  on  one  train  is  the  fdlow-serranl 
of  a  flreman  on  another  train  who  Is  Injured  br 
tbe  negluence  of  the  former  In  leaving  Ibe  awilcti 
open.    NortbernF.  aco.  V.  Mase.lBFed.  Kep.UL 

An  engineer  In  obHKe  of  an  engine  on  tbe  main 
track  Is  pot  as  a  matter  of  law  a  fellow-servani  of 
a  braku'Tnin  at  the  rear  of  a  train  on  a  aids  Iraok. 
who  signals  the  engineer  to  go  ahead.  Chicago* 
W.  L  R  Co.  V.  Flynn.  IM  lU.  MS. 

A  gripmsn  on  ■  cable  car  and  Ibe  crew  ot  a 
wrecking  train  are  not  fellow-Fsrvanla.  WestCbl- 
oago  Stmet  R.  (k>.  v.  Dwyer,  ST  HI.  App.  MO. 

A  railroad  bnsiler  and  his  helper  are  rellow-nrv- 
ants.  altbough  ihe  former  is  superior  to  the  latter 
and  has  auperrtslon  sod  direction  ot  the  work  or 
service,  where  tber  are  both  engaged  In  cleaning 
an  engine,  and  tbe  former  give*  no  direotlon  to  Ihe 
latter  wblch  Increases  the  usual  hasanl  of  tbelr 
undertaking.  Oar  v.  Chicago.  B.  &  Q.  B.  Oo.  SB 
HI.  App.  iStL 

The  men  engaged  upon  a  railroad  wock  train. 
and  section  hands  engaged  upon  abend  oar.  In 
keeplngtheroadtwd  Id  order,  are  teUow-servanta 
although  under  separate  foremen.  Thorn  v.  Plt- 
tard.  «  Ted.  Hep.  St. 

A  brakeman  on  a  raDroad  train  running  00  the 
tracks  ot  another  oompany  Is  not  a  fellow-servant 
with  aswitcbmtn  in  tbe  latter  com  nan  j's  employ, 
sltbougb  the  superintendent  ol  such  oompan;  ha* 
power  In  certain  oases  to  discharge  tbe  emploreea 
of  the  former  company  fori  "     -     '■■ 

nlcg  trains  on  Its  tracks.   T 
*N,  T.B.Oo.nHun.  US. 


mduct  while  run- 
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tbe  trafo  to  trhlch  he  Is  asttgoed.  Be  directs 
wbeo  it  ahaU  Man,  at  nb»t  ipred  It  aball  run, 
at  whal  atalioD  it  shall  iiop  and  for  nhnt  Ifuglb 

of  time,  aod  ererjtbiDK  esseutiel  lo  Itssuc 
(u1  mnvcmcDii,  aod  ill  |>c(iuaB  emplojed 
are  lubjecl  to  bis  orderr."  112  U.  B.  foot  of  p. 
SBl  (28;  792].  In  Baltimore  A  0.  R.  Co.  t. 
Batiyh,  Jvdge  Brewer  cllea  with  spproTsl  the 
■nThe  words,  ai  above  quoted.  14B  U.  fi.  ""' 
(87:  779). 

In  NcrOiern  P.  R.  Co.  t.  Btmbly,  Jvdgt 
BrnwQ  cLoTRClcrlKB  tbe  Bern  Cane,  and  quotes 
from  It  aa  follows:  "Tbe  case  was  decided  -- 
to  be  one  of  fellow -service  upon  the  f:roi 
that  tbe  conductor  was  [be  here  ndopis  tbe 
wonis  of  the  Rom  Cati]  'in  fact,  and  should  be 
trestrd  as,  tbe  penoDsl  iFptesenlntlTe  of  the 
corporalioo.  for  whose  necitgence  H  la  reapoti- 
■ibie  losuboTdtDBteservaDTs.'  Tbe  court  drew 
a  dlstiDctioD  'between  servants  of  acorporaifon 
eierciiing  no  supcrvlsioo  over  others  enlaced 
with  tbem  in  the  same  employinenl  and  scents 
of  a  corporation  clothed  with  tbe  control  and 
mBDagemeDt  of  a  diatlact  deparimeot.  in  which 
their  duty  Is  entirely  that  of  direction  and  lu- 
perinleDaencc.'  la  that  pellicular  cnir  the 
court  found  that  the  conductor  had  entire  con- 
Itol  and  raana^meni  of  the  tralc  to  which  he 
wu  assigned,  directed  at  what  lime  It  should 
start,  at  what  speed  it  should  run.at  wlml  sta- 
lions  it  should  stop,  and  For  whal  lenctb  of 
lime,  and  eTcrvthing  esseotial  to  its  auccesatiil 
tnoTemeuta,  and  ibnt  all  persons  employed 
upon  it  were  subject  to  his  orders,  [The  wr>rd 
'orders'  referred  to  the  orders  of  the  conduc- 
tor.] Under  such  circumstances,  he  was  licld 
Dot  to  be  a  fcllow'servsnl  with  the  fireman, 
brakemsD.  and  eneiieer.  ciliot:  cerlulo  esses 
from  Kentucky  and  Ohio."  164  U.  8.  s:3S  (S8: 
1018). 

O'Brica  was  a  couduclor,  and  tbe  pmxImaTe 
cause  of  plaintilT's  iojurj  was  hli,  O'Brien's 
DesliKent  order  to  Gooley  to  pull  tbe  pin;  IbL 

gvioj;  that  order  was  a  negltgenl  masleriui  act 
law, 

Mr.  Jvttiee  White  delivered  tba  opinion  ot 
tbe  court: 

Vfthi)]dlnBaHimortdO.B.Co.y.Baugh.li9 
264]*U.  a  SS8  [SI:  772],  Ibat  an  eo^lneer  and 
flreman  ot  a  locomotive  engine  ninninc  alone 
CD  a  railroad,  without  Hny  train  attached,  when 
eoga^  on  sucb  duty,  were  fellow-eervanis  of 
tbe  railroad  compauy,  bence  that  the  Sreman 
was  precluded  from  recovering  damages  from 
tbe  company  for  injuries  caused,  during  the 
running,  by  the  negligence  of  the  eDpineer.  Id 
that  case  tt  was  declared  thnl  "prima  facie,  all 
wboentettbeemploymentoCasingle  master  are 
CDRaged  In  a  onmmon  service,  and  are  fellow- 
tervanla.  .  .  .  Allenleria  tbe  service  of  theasme 
msBler  to  farther  bis  interests  in  the  one  ccler- 
prlse."  And  whilst  we  in  that  case  recognized 
that  tbe  heads  ot  separate  and  distinct  depart- 
ments ot  a  diveralfled  business  may,  under 
cerlnin  circutiutances,  be  considered,  with  re 
ipcci  to  employees  under  them,  vice  prlnripals 
or  represenlativea  ot  tbe  master,  ns  fully  and 
as  completely  as  if  the  entire  business  of  Ihe 
master  was  bj  biin  placed  under  the  chnrgc  ot 
one  siiperiuiendent,  we  declined  to  alBnn  that 
each  separate  piece  of  work  wns  a  distinct  de- 
partment, tnd  made  Ibe  one  bavlog  control  of 
1«0D.  & 
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sentative  of  the  master.  It  was  further  de- 
clared that  "tbe  danger  from  the  netillfrenee  nt 
one  specially  in  charge  of  tbe  parliculsr  work 
was  as  obvious  and  as  great  as  from  that  ot 
those  who  were  simply  coworkers  with  bim 
In  li;  each  Is  equally  with  tbe  other  an  ordi- 
nary risk  ot  tbe  employmeDt"  which  the  em- 
ph'yee  assumes  when   entering  .upon  the  em- 

floyment.  whether  the  risk  be  obvious  or  not. 
t  was  laid  down  that  the  rlgbiful  test  to  de- 
termine whether  tbe  negligence  complained  of 
was  an  ordiasry  risk  of  tbe  employment  was 
whether  the  nrgligent  act  consllluled  a  breach 
of  positive  duly  owing  by  the  master,  such  ns 
that  ot  taking  fair  aod  reasonable  prccaiiiions 
to  surround  his  employee  with  fit  and  careful 
coworkers,  sod  the  furnishing  to  such  em- 
ployee o1  a  reasonably  ssfe  place  to  work  and 
reasonsbly  ssfe  tools  or  machinery  with  which 
to  do  the  work,  thus  making  tbe  question  of 
liability  of  an  employer  for  an  injury  to  bis 
employee  turn  rather  on  tbe  character  ot  the 
atleged  negligent  net  than  on  Ihe  relations  of 
the  emDloyefs  io  each  other,  so  Ibat  if  tbe  act 
is  one  dnne  In  tbe  diacbsrge  ot  some  positive 
dutv  of  *Tbe  master  to  the  serviint.  then  [l£(t0 
neiiligcDcc  in  the  act  la  the  neirllcrence  of  the 
mnaicr:  but  if  It  be  not  one  In  the'di-chargeof 
such  positive  duty,  then  there  should  lie  some 
personal  wroncon  tbe  part  of  tbeemployer  be- 
fore he  is  iinble  therefor. 

There  is  nothing  In  the  latter  decision  ot  this 
court  in  Northern  P.  R.  Co.  v.  Hambly,  1.11 
U.  S.  840  [B»:  10130],  mllitatinir  against  the 
views  expressed  in  the  Ba'igh  Gate.  On  the 
contrarv,  that  case  is  approvingly  referred  to 
(p.  SlBIIOl!)]),  although  said  there  to  involve 
a  different  question  from  that  which  was  In 
tbe  HamUy  Cow. 

The  principles  thus  applied  In  tbe  case  re- 
ferred to  are  in  perfect  harmony  with  ibe  rules 
enforced  by  the  supreme  court  of  the  state  of 
New  Jersey,  within  whose  territory  the  acci- 
dent hnppened  which  gave  rise  to  tbe  present 

In  ffBrien  v.  American  Dndaing  Oo.  S8  H. 
J.  L.  £91.  O'Drien  sought  to  hold  tbecompnnr 
liable  for  an  injury  sustained  by  him  while 
employed  as  a  deck  hand  on  one  ot  their 
dredges,  at  the  time  used  io  dredging  the 
Jsmes  river,  near  Iticbmond,  under  a  contract 
with  tbe  United  Statea  government.  Tbe 
ground  of  liability  alleged  wns  that  the  injury 
had  been  caused  by  tbe  negligence  ot  another 
employee,  one  Cannon,  who  was  called  the 
"captain"  of  the  dredge.  Cannon  was  author- 
ized to  employ  men  to  work  on  the  dredge, 
subject  to  the  approval  of  the  general  super- 
intendent (who  had  his  headquarters  at  the 
home  ofBce  of  tbe  company)  who  had  power 
Io  disapprove  or  discharge  them;  tbe  duty  of 
thecapiHin  was  to  operate  tbe  dredge  in  said 
dredging;  ptnintiS  was  employed  by  Ciiuuon 
as  a  deck  band  on  the  dredge  and  his  duty  was 
to  aid  in  the  operation  ot  the  dredge;  and 
Cannon  had  charge  ot  tbe  men  so  employed 
and  they  were  under  bim.  Tbe  court  held 
that  while  Cannon  was  intrusted  with  some 
Butliority  to  employ  the  workmen,  yet,  with 
respect  to  tbe  opernlion  of  the  dredge  In  the 
prosecotion  of  defendant's  business,  he  was  not 
a  general  supetintendeot,  but  a  mere  foreman 
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of  the  gang  of  worhmeii,  eoKaged  wllb  tbnn 
hi  lb«  execution  of  ibe  mnsUr'B  work.  He 
SOB]  wa*  R  iaperlor  and  they  *were  inferior 
workroen,  but  all  were  employed  Id  •  comnioa 
operatlOD,  though  In  different  grades  of  lerr- 
tee.  In  the  couneof  the  opinion,  on  theauet- 
tion  of  the  risks  vliicb  mtut  be  contemplated 
and  assumed  by  one  entering  tbe  service  of  an- 
otber,  tbe  court  said; 

"Whelber  tbe  master  retains  Ibe  superinten- 
dence and  maaagenieDt  of  bis  businesa,  or 
wilbdrans  blmaelf  from  Itaad  devnlvea  it  on  ■ 
vice  principal  or  represeutnlive,  it  la  quite  ap- 
parent tbat,  although  ihe  master  or  representa- 
tive may  derlse  tbe  plans,  eogai^  the  work- 
men, proTlde  the  machinery  and  tools,  and 
direct  the  performance  of  tne  work,  neither 
can,  aa  a  jceneral  rule,  be  continually  present 
at  the  eieculion  of  all  sucb  work.  It  la  the 
necessary  conEequence  tLst  the  mere  execution 
of  the  planned  work  must  be  Intnifted  to 
workmen,  and  where  neressary  to  groups  or 
gangs  of  workmen,  and  In  aucb  case  tbat  one 
should  be  selected  as  Ifae  leader,  boss,  or  fore- 
tnan  lo  see  to  the  execution  of  such  work. 
This  sort  of  anperlorlty  of  eerrlce  Is  so  essential 
and  BO  universal  that  every  workman,  in  enter- 
ing upon  a  contract  of  service,  mnat  contem- 
plate ra  being  made  use  of  in  a  proper  case. 
He  therefore  makea  bis  contract  of  service  In 
contemplallon  of  the  risk  of  injur;  from  tbe 
negligence  of  n  boss  or  foreman,  ns  well  as  from 
tbe  negUgeoce  of  another  fellow'-workman. 
The  foreman  or  superior  serraDtataDds  to  bim. 
In  Ibal  respect.  In  tbe  precise  position  of  his 
other  fellow -servants." 

Applying  the  priociplet  announced  by  ibts 
conn  and  tbe  supreme  court  of  New  Jersey  lo 
tbe  facta  of  the  case  at  bar.  It  Is  clear  that 
O'Brien  and  Keegan  were  fellow -servants. 
O'Brien's  duties  were  not  even  those  of  simple 
direction  and  superintendence  over  tbe  opera- 
tlona  of  Ibe  drill  ctew;  he  nas  a  component 
part  of  the  crew,  an  active  coworker  In  the 
manual  work  of  awitcblng,  with  tbe  apecfflc 
'  duly  aeslgned  to  bim  by  Ibe  yardnaater  of 
turning  the  awitcbes.  He  was  subordinate  to 
tbe  ynrdmasler  wbo  bad  jnr1i<dlctlon  over  this 
and  otber  drill  screws,  and  it  waa  Ibe  yard- 
maater  who  employed  and  discharged  all  tbe 
workmen  in  the  yard,  giving  Iberolbelr  general 
Inrtniciions,  and  asfignlne  them  to  tbelr  duties. 
O'Brien's  control  over  tbe  otber  members  of  tbe 
267]  drill  crew  "was  similar  to  Ibe  control 
wblch  asecilon  foreman  exercises  over  tbe  men 
In  his  section;  end,  following  its  con  si  rue  lion 
of  the  decisions  of  this  court  in  RtUivtere  A 
0.  a.  Go.  1.  Baugh.  149  U,  S.  8«8  [87:  7731, 
tod  Iforthfrn  F.  R.  Co.  r.  HnvMy,  154  U.  8. 
MS  [8S:  lOOSj,  the  circuit  court  of  appeals  for 
tbe  eighth  circuit  has  held  Ihat  i  section  fore- 
man is  A  fellow-servant  of  a  member  of  hia 
crew,  and  that  one  of  Ihe  crew,  injured  by  lbs 
Begllgeuce  of  Ibe  foreman,  rannot  recover. 
Saiiiu  it  A.  T.  R.  Co.  t.  Wotert,  TO  Fed.  Rep. 
S8 

In  FottfT  r.  Nat  Tort  0.  *fi  R.  B.  Go.  IW 
N.  T.  77,  employees  of  a  railroad  compaoy, 
while  swltcbing  cars  In  the  company's  yard 
nndrr  the  direction  of  a  yardn'asier,  shunted  a 
number  of  cars  onto  a  truck  fd  that  Ihey  col- 
lided witb  a  car  being  Inspected,  and  cauaed  tbe 
death  of  the  Inspector.  It  waa  claimed  that 
4S2 


Ibe  proper  and  reasonable  care  required  tbat 
there  should  have  been  a  brakeman  on  the 
front  of  the  cars  to  control  in  an  emergency 
their  motion  when  detached  from  tbe  engine. 
In  theabaenceof  allegation  of  proof  lo  tbe  COD- 
tra£y,  tbe  coon  presumed  that  competent  and 
aufflclent  aervanta  were  employed,  and  proper 
regulatlona  forthemanagement  of  thobuslnea* 
had  been  eatabllsbed,  and  observed  (p.  82i; 

"It  Is  quite  obvious  tbat  the  work  of  shlfiloK 
cara  in  a  railroad  yard  must  be  left  in  a  great 
meaaure  to  tbejuilgment  and  discretion  oltbe 
servanlB  of  tbe  railroad  wbo  are  Intrusted  with 
the  mansgement  of  the  yard.  Tbe  detatla 
must  t>e  left  to  them,  and  all  tbat  the  company 
can  do  for  the  protection  of  Its  employees  is  to 
provide  competent  coeervants,  and  prescribe 
such  regulations  as  experience  sbows  may  b* 
beat  calculated  lo  secure  their  safety." 

We  adopt  thla  statement  as  proper  to  be  ap- 

SUed  to  tbe  case  at  bar.  A.  personal,  positive 
uty  would  clearly  not  have  been  imi>osed  up- 
on a  natural  person,  owner  of  a  railroad,  to 
supervise  and  control  the  details  of  the  opera- 
tion of  switching  can  tn  a  railroad  yard; 
neither  Is  aucb  duty  impoeedas  a  positive  duty 
upon  a  corporation;  and  If  O'Brien  waa  negli- 
gent in  falling  lo  place  himself  or  some  one 
else  at  tbe  brake  of  tbe  backwardlj  moving 
cars,  sucb  omlsiion  not  being  tbe  performance 
of  a  positive  duty  owing  by  the  raasier,  Ihe 
plaintiff  in  error  Is  not  responsible  therefor. 

These  conclusions  determine  both  [26S 
questions  certified  forourdedsion,  and  accord- 
ingly the  ftrit  gveition  iianneertd  inthec^m- 
aUtt,  and  lAe  iteond  in  tht  n^NiHM; 


GEORGE  S.  MOORE,  Ftff.  in  fi>i 

tJHITED  STATES. 

(Bee  8.  C  Reporter^  eO.  ns-tn^) 


.  An  Indictment  vbtob  oharKca.  under  tlie  act  of 
ins,  that  derendant,  being  an  aaCMant,  elerk.  or 
employee  In  a  poatoSlGe.  did  emCenle  a  cenato 
aum  of  moDCT.  tbe  propert?  of  tin  United  Bcarea. 
li  InsulBclent  on  demurrer  la  not  altBglDr  that 


tx,  u  it  abould  do  If  tbe  aJlecattoo  of  emplox- 
ment  be  material:  but  if  tbat  alie«atloii  be  i^ 
Jacied  aa  defcriptia  ponona,  then  tbe  propcnr 
BfaQuld  tie  identined  particular!;. 
E.  The  seneial  rule  in  the  absence  of  a  sutute  la 
ttiat  an  averment  of  tbe  embenlement  of  a  oer- 
tarn  amount  In  dotlan  and  oanta  is  losuSolent. 

[No.  719.] 

BuimilMl  Ifovember  to,  1895.    Decidtd  D* 

eember  tS,  1S9S. 

1 N  ERROR  to  tbe    Olairict  Coait  ftf  tba 

1  Uolled  Blatet  tor  the  Southern  Dtatdct  of 

^,         IM  D.8. 
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Alabnmft  to  review  a  Juilgmeot  of  tbat  court 
coDvictIng  Qeoree  9.  Moore  of  embezzling 
ccilain  moDejB  of  tbe  United  States.  Re- 
Ttned  and  earn  remandtd  ^n^K  Urtetiont  to 
qtiAA  th»  inHctmeia. 

Btalemcnt  \rf  Mr.  Juitiee  Biwwni 

Plaintiff  In  error,  late  asaiitnnt  poatmaater  of 
the  div  of  Mobile,  was  iodtcted  and  convicled 
nF  embezzling  certain  mooej'a  of  tbe  United 
eratfs  to  the  amount  of  (1,862.59. 

Tb ere  were  four  couoia  in  the  indlclmcDt, 
to  ooe  of  which  a  demurrer  waa  austBineil,  and 
upon  twb  others  defendant  wu  acquitted. 
Ihe  fourth  count,  upon  which  be  was  con- 
Tlcted,  charged  that  "tbe  »aid  Qeorjte  S. 
Hoore,  being  then  and  there  ao  asalBtant,  clerk, 
or  rmplovee  In  or  connected  witb  the  bualnesa 
or  operations  of  the  United  States  postofflce  in 
tbe  cii7  of  Mobile,  Id  tbe  stale  of  Alabama,  did 
embezzle  the  sum  of  Cl.SGS.SB,  monev  of  tbe 
United  States,  of  the  value  nt  |1,663.&S,  tbe 
aaiil  mooe;  being  the  personal  properi;  of  tbe 
United  Slates." 

Hoorr,  hsrlog  been  aenlenced  to  Imprison- 
meot  at  hard  labor,  aued  out  thia  writ  of  error. 

3/eurt.  M.  D,  Wleker«h»m  and  W.  H. 
Helntoab,  for  plalnlllf  In  error: 

Tbe  court  erred  in  overruling  the  demurrerfl 
of  defepdant  to  tbe  fourth  coudi  of  tbe  Indict- 
ment. Tbe  count  in  question  under  which  tbe 
defeodant  was  cooTicted  chitrfred  no  oSenae 
agalnat  tbe  laws  of  tbe  Uulted  Stales. 

There  must  be  some  avermen  I  of  I  be  flducisrj 
relations  auslalned  by  tbe  defendant  and  made 
bj  the  statute  an  element  of  tbe  oflense, 

2  Bishop,  Crim.  Proc.  §  828;  2d  ed.  g  SIS, 

A  disllncL  fact  nei^esiary  to  be  proved  at  the 
trial  must  be  averred  in  tbe  Indictment. 

United  Slnte*  v.  AtHnton,  U  Fed.  Bep.  S17; 
United  StaUty.  Oirlt.  10&  U.  S.  611  I2S:11S5). 

It  must  be  averred  that  Uie  defendant  stood 
In  some  fldudary  relation,  and  that  t/j  vlitue 
of  said  relation  be  did  embezzle. 

2  Aicbb.  Crim.  PI.  &  Pr.  g  1837:  1  Whart. 
Prec.  of  Indictments,  p.  «5;  LoTeland,  Fed. 
Froc  No   483,  p.  4nS;   United  Stattt  v.  Hart- 


cannot  be  considered  bj;  this  court,  even 
though  raised  before  tbe  trial  by  demurrer. 

Connon  V.  Unittd  Statu.  188  U.  a  408. 411, 
(30:  1083,  1084). 

Tbe  roeanlne  of  the  lenn  "embezzle"  Is 
■Imple  aud  familiar.  Tbe  crime  eslablisbed  bj 
our  legialstWe  budles  bas  become  known  as 
"embezzlement."  Hence  it  Is  not  oecesaar;  la 
an  Indictment  to  describe  the  wrongful  act 
with  more  parti cularity  than  bj  tbe  simple 
word  "embezzle,"  whose  mesnio ^  Is  both  clear 
and  familiar. 

2  Bishop,  Crim.  Proc,  g  822. 

ThU  principle  has  been  more  tbau  ooes 
recoenized  bv  the  supreme  court. 

UniUd  Slata  v.  Bntton.  107  U.  6.  65S  (27: 
IsaO);  United  Stalei  v.  Sortkway.  120  U.  S. 
827,  881  (30:  864.  866);  Rotchdor  v.  United 
State*.  156  U.  S.  426,  42«  (39: 478.  460);  Uniltd 
StaUt  v.  Jaetaon,  2  Fed.  Rep.  fi02,  604;  % 
Blsbop.  Crim.  Proc.  §  315. 

Mere  mUl&kes.  however  serious,  Id  express- 
ing the  substance  of  a  crime.  If  the  meaaiog 
can  be  undemtood,  are  formal. 

Babtoek  T.  United  Stale;  81  Fed.  Rep.  878. 
876:  United  SUitet  v.  Potlerton,  6  McT.«an,  406; 
Uniltd  StaUt  v.  Hea,  124  U.  S.  468  (31:  016); 
United  State*  t.  Omikihank.  92  D.  B.  542. 657 
(S3:  SS8.  6981. 

The  word  "embezzle"  Implies  an  allegation 
(bat  tbe  monevswerelD  the  baods  of  defendant 
to  hold  for  the  onner.  and  also  an  allepailon 
that  be  converted  them  to  his  own  use.  aitimo 
fvrandi. 

The  moneys  are  deacribed  with  sufficient 
cerluiDty. 

United  Statti  v.  Barntmunn,  86  Fed.  Rep. 
267.    . 

It  la  not  necessaij  la  sn  indtctmeot  to  negft- 
tlve  defenses  or  eiceptiona,  as  claimed  In  the 

Whart  Crim.  PI.  &  Pr._8  288;  1  Bishop, 
Crim.  Proc.  §  638;  £tenjv.  United  State*  (No. 
I)  168  U.  8.  684,  693  (38:  831.  831);  fXokei  v. 
UniledState*.  157  U.  a  187.  191  (89:667.  689). 

It  Is  assigned  for  error  that  the  court  denied 
amotion  "to  exclude  thetesdmony  of  the  wlt- 
DcM  Hancock."  This  motion  was  made  after 
tbe  testimony  was  all  In.  It  was  therefore  dis- 
cretionary. 

Defendant's  remedy,  if  hedeslred  to preaerra 
the  point  for  use  upon  a  writ  of  error,  was  to 
for  tbe  proper  insiructiou  to  the  Jury. 


In  criminal  cases,  prosecuted  nader  tbe  taws 
of  tbe  United  Slates,  the  accused  bas  the  cod- 
stltuiloDsl  riftht  to  be  Informed  of  the  nature 
and  cause  nf  tbe  accusatioii. 

United  State*  v.  OrviitJiank.  92  U.  B.  642 
(23:688):  United  SlaUi  i.  MHU.mV.  S.  7  Pet. 
142  (8:  6871;  United  State*  v.  Gook,  84  U.  B. 
17  Wall.  168(21:638). 

An  Indlctmeot  for  embezslament  must  set 
forth  the  actual  fiduciary  reUtlons  and  Ibeir 
breaches.  Every  ibing  must  be  averred  which  is 
Dcceatary  to  brfng  tbe  case  within  tbe  statute. 

6  Am.  A  Eag.  £dc.  Law,  495;  Uaited 
ftatet  V.  Mann.  SS  U.  S.  S85  (24: 638);  Uaitat 
Stale*  T.  Bet*.  124  U.  S.  188  (31: 516)- 

Mr.  Edwftrd  B.  Whltner.  Assistant  At- 
torney Geueral,  for  defendant  In  error: 

If  tbe  defects  in  the  indictment  are  defects 
of  form  only,  tbey  are  cored  by  tbe  rerdlct,  and 
1W0.S. 


d>  a  S.  Co.  104  Pa.  375, 881, 282:  MeFarland 
v.  Belloai  49  Mo.  Sill  Fiople  v.  Long,  48  Cal. 
444;  Broekett  v.  J¥«m  Jtrtey  8.  B.  Go.  18  Fed. 
Rep.  168;  WilcM  v.  Sttpkeneon,  SO  Fla.  877; 
GvTltu  V.  Pnrk.  185  Ind.  440;  MtMOtiH  P.  S. 
Co.  V.  lamoth'.  76  Tex.  21S.  223;  Little  SlamoA 
WaterDiteh  Co.  v.  Seam.  89  Foe.  99& 


Mr.  Jvttice  Brown  delivered  the  opinion 

of  the  court: 

Defendant  was  Indicted  undertbelst  section 
of  tbe  act  of  March  S,  1876,  "to  punish  certain 
Isrcenles  and  tbe  recelveia  of  stolen  goods" 
(18  Stat,  at  L.  4TS),  which  enacts  "that  any 
person  who  shall  embezzle,  steal,  or  purloin 
any  money,  properly,  record,  voucher,  orvsl- 
nable  thing  whatever,  of  tbe  moneys,  goods. 
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chtittela,  recordi,  or  properlf  of  tbe  Uoiled 
SiRteH  iball  be  deentea  guilty  of  felonr,"  etc. 

Tlie  pilndpal  aasigDmeat  of  error  te  lo  the 
action  of  tbe  coutl  In  oTerrulIng  •  demuirer 
to  tbe  fourth  count  of  tbe  indict  meat,  nbich 
cL&igei.  in  ibe  nords  of  tbe  statute,  tbat  "tbe 
tail)  George  S.  Moore,  belofc  tben  and  tbere  an 
ai^iislant,  clerk,  or  emplojee  In  or  ronnccled 
witb  ibe  business  or  opcratiooi  of  tbe  Coited 
Stales  postofflce  in  llie  dtr  of  Mobile,  in  tlie 
atate  oi  Alabaina.  did  embezzle  the  sum  of 
.  .  ,  mouej  of  the  United  Slates,  of  the  value 
of  ...  ,  the  «aid  monej  being  (be  petsona) 
prnperty  of  tbe  United  Slates." 

Embezzlement  Is  tbe  fraudulent  npprnpria- 
Hob  of  property  by  a  person  to  wbon)  sucb 
property  baa  been  iutnisied  or  into  nbose  haods 
It  bag  lawfully  come.  It  differs  from  larceny 
In  tbe  fact  that  Ihetirlgiual  laking  of  tiie  piop- 
270]  erty  was  lawful  "or  with  the  conjvDl  of 
tbe  owner,  wbile  in  larceoy  tbe  fetnnions  in- 
tent must  have  existed  at  the  lime  of  tbe  taking. 

It  Is  objected  !o  the  Indictment  in  this  case 
tbat  there  is  no  direct  allegation  that  defend- 
ant naa  an  asalsiant,  clerk,  or  employee  in  or 
COQDected  with  the  busioess  or  operations  of 
the  postofflce  at  Mobile;  that  the  money  of  Ibe 
United  States  Is  not  identifipd  or  described, 
and  that  there  la  do  allegHiion  tbat  It  came 
Into  Ibe  possession  of  tbe  defendant  by  virtue 
of  bis  employment. 

The  act  in  quesIioD  has  never  been  Inter- 
preted by  tbia  court,  nor  has  our  attention  been 
culled  lo  any  esse  where  It  bas  recelced  a  con- 
stiuction  in  this  particular,  except  that  of  Ale- 
Ginn  v.^  United  HiaU*.  3  Wyo.  374,  decided  in 
tbe  territortal  supreme  court  of  Wyoming,  in 

wbich  tbe  allegation  was  tbat  McCant) 

at  aod  within  the  district  aforesaid,  twenty 
thousand  pounds  of  auicar  ...  of  tbe  Roods, 
chattels,  and  properly  of  Ibe  Untied  Suies  of 
Aniciira,  then  and  there beinnfimtid,  then  and 
there  feluiiiously  and  fraudulently  did  einbez- 
tie.  steal,  aud  purloin."  etc  Tb'ts  allegntion 
was  held  to  be  defective  In  chaiBlai;  a  mere 
legal  conclusion,  "leaving  It  impossible  to  de. 
termiae  whether  the  oflenae  iraa  committed, 
and  the  conclusion  correct."  It  was  said  that 
tbe  indictment  for  this  odenEe  must  set  forth 
the  actual  fiduciary  relation  and  its  breach; 
that  tbe  indlctmeut  did  not  Identify  the  offense 
on  the  record;  and  did  not  secure  the  accused 
In  bis  right  to  plead  a  former  acquittal  or 
ConrictioD  to  a  second  prosecution  for  tbe 
offense.  It  was  held  that  tbe  words  "to 
embezzle"  were  equivalent  to  the  words  "to 
commit  embezzlement,"  and  that  a  count  in 
Ibewordsof  tbe  statute  wasnotsufflcleDt;  tbat 
"all  tbe  itjgrcdieats  of  fact  ibsi  are  elemental 
lo  tbe  definition  mu$t  be  alleged,  so  as  to  bring 
the  defendant  precisely  and  clearly  within  the 
statute;  if  that  can  be  done  by  simply  follow- 
ing the  words  of  tbe  statute,  tbat  will  do;  if 
not,  other  allegationa  must  be  used."  The 
general  principle  here  alluded  to  has  been  ap- 
plied by  this  court  in  several  cases.  United 
Slala  T.  farll.  105  U.  S.  Oil  [Sfl:  llSfil; 
Uaited  SUitet  v.  Cook.  84  D.  8.  17  Wall.  168 
Ki:  63^1;  United  State*  r.  CYttikihanlc.  03  U. 
a.  543  [33:  6881. 

In  the  caseol  United  Stnta  v.  Northway,  120 
27 1]U.  8. 827  [SO: 604J, 'the  word  "embezzle" 
was  recognized  aa  having  a  settled  Icclinlcal 


meaning  of  Ita  own,  like  tbe  words  "atctl, 
take,  and  carry  away,"  as  used  to  define  tbi 
offense  of  larceny.  In  tbls  case  the  alleftation 
was  tbat  Ibe  defendant  "ua  such  presidentand 
agent"  (of  a  national  bank)  "tben  and  there  had 
and  received  In  and  Into  his  possession  certain 
moneys  and  funds  of  aald  banlcing  aaaociatioQ 
.  .  .  and  then  and  there  being  Id  poaseaaioD 
of  tbe  said"  defeadaot  ''as  sucb  president  and 
agent  aforesaid,  be,  the  said"  defendant,  ''then 
and  there  ,  ,  .  wrongly,  unlawfully,  and 
wltb  Intent  to  injure  and  defraud  aald  banking 
association,  did  eml>ezzle  and  convert  to  Lta 
.  ,  .  own  use."  In  respect  to  tbls  it  wai  said 
to  be  quite  clear  tbat  the  atlegBlion  wa«  suffl- 
cicDl,  asit  dlsilncllv  alleged  that  tbe  moaeya 
and  funds  cbarged  to  have  been  embezzled 
were  at  the  time  In  tbe  possession  of  the  de- 
fendaDt  as  president  and  agenL  "This  necca- 
aarily  means."  aald  the  court,  "that  the v  bad 
come  into  bis  possession  In  bti  official  charaC' 
ter,  io  that  he  held  tbem  In  trust  for  tbe  iiaa 
ami  benefit  of  the  assoclallou.  In  respect  to 
those  funds,  the  char^  against  him  Is  tbat  he 
embezzled  tbem  by  converting  them  tobiaown 
uae.  This  we  toink  fully  and  exactly  de- 
acrlbes  the  offense  of  embezzlement  under  the 
act  by  au  officer  and  agent  of  tbe  association," 

In  the  case  of  Claa»en  v.  Vmted  Statn,  lU 
U.  S.  140  [SS;  066),  an  allegation  similar  In 
substance  and  effect  was  also  held  to  be  auffl. 
cient.  The  Indictment,  said  tbe  court,  "aven 
that  tbe  defendant  was  president  of  a  national 
hacking  associatloD;  tbat  by  virtue  of  his  of- 
fice he  received  and  took  into  hie  possession 
certain  bonds  (fully  described),  tbe  property 
of  tbeassocialion;  and  tbat.  with  intent  to  In- 
jure and  defraud  the  association,  heembezzled 
the  bonds  and  converted  them  to  bis  own  nse. 
On  principle  and  precedent,  no  further  aver- 
ment was  requisite  to  a  complete  and  sufflcient 
dtscription  of  the  crime  charged." 

The  cases  reported  from  tbe  English  conrtt 
and  from  tbe  courts  of  tbe  several  slatea  bava 
usually  arisen  under  staluiea  llraitlng  the  of- 
fense to  ceitain  olflceia,  clerks,  ageoia,  or  aerv- 
ants  of  IndivldualsoTcorporaiions.and  therul- 
iDgs  tbat  the  "agency  or  fiduciary  Te1a(lon[279 
must  be  averred,  as  well  aa  tbe  fact  that  the 
money  embezzled  had  come  into  the  poaseesioa 
of  the  prisoner  In  tbat  capacity,  are  not  wholly 
applicable  to  a  statute  which  extendi  to  every 
person,  regardless  of  his  employment,  or  of  the 
fact  that  the  money  hod  come  into  his  poasea- 
slon  by  virtue  of  any  oUtceor  fiduciary  relatloD 
he  happened  lo  occupy.  These  caaes  un- 
doubledly  hold,  witb  great  nnlfonnlty,  that 
the  relationship  must  be  averred  in  the  exact 
terms  of  the  statute;  tbat  tbe  property  em- 
bezzled must  be  identified  with  great  particu- 
larity; and  tbat  It  must  also  be  averred  to  have 
come  Into  the  possession  of  tbe  prisoner  bj 
virtue  of  his  fiduciary  relation  to  the  owneiot 
the  property. 

Thtis,  in  Com.  v.  Smart.  6  Qray.  IH,  It  was 
held  tbst  an  indictment  which  averred  that  tbe 
defendant  "was  Intrusted"  by  the  owner  "with 
certain  property,  the  same  being  tbe  subject  of 
larceny  (describing  it)  "and  lo  deliver  the 
same  lo"  the  owner  "on  demand,"  and  after- 
wards "refused  todellver  said  property  to  aald' 
owner,  "and  feloniously  did  embMzIc  and 
fraudulently  convert  to  h'U  own  uae,  tbe  Mtao 
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tbeo  ind  tbere  belDjr  demanded  of  blm  by 
■aid"  onner,  wu  f&tally  defccllve,  liy  reuoa 
of  omltltog  to  slate  the  purpose  for  wLlcb  tlie 
defendant  wu  intrusied  niih  (be  properly,  or 
what  property  bafraudulenily  confeiiedio  bia 
own  lue.     So  Id  PeopU  r.  Alien.  0  Dcolo,  76, 
under  a  itatute  llmltlnE  tbe  offense  to  elerkt 
«od  lerranU,  ll  wai  beld  Ibat  a  count  chan 
ibe  defendant  wlib  bavlDg  collected  aoij 
ocWed  certain  money  as  tbe  agtnt  of  an  I 
Tfdual  was  defecllve. 

On  the  other  hand,  In  Lfnventhal  ▼.  State,  82 
Ala.  S89.  an  iDdtctmeot  charging,  in  the  form 
pieicrlbed  by  tbe  Code,  that  tbe  defendant, 
being  agent  or  clerk  of  anotber,  "embezzled, 
or  fraudulently  converted  to  his  o«o  use, 
money  to  about  the  amoiiot  of  tl,800  .  .  . 
which  came  Into  his  puuession  by  yirtue  of 
bis  employment,"  was  sulBdent,  See  also 
Pecple  T.  Tomlintan.  SA  Cul.  1144;  Cam.  r. 
Mvuq/,  111  Mass.  432.  It  iras  beld,  bowerer, 
tn  matt  T.  atim»on,  34  N.  J.  L.  9,  that  it  waa 
not  sufficient  to  describe  tbe  offense  In  tbe 
vordo  of  Ibe  slalute,  aod  that  there  should  tie 
27>l]some  dcscrlplion  either  'of  tbe  number  or 
deoominatiOD  of  tbe  coins  aud  of  the  noiea,  and 
also  au  averment  of  tbe  value  of  Ibe  notes. 

Indeed,  the  rulings  in  Ibis  cIhss  of  casrs  he- 
csnie  Id  some  Inslsnces  so  strict  that  siatutea 
were  pushed  In  several  of  tbe  stales  defining 
what  Hhould  be  neceseary  and  sufSctent  In  In- 
dictnnents  (or  embezzlement.  Thup,  In  tbe 
Criminat  Code  of  Illinois,  \t  Is  declared  to  be 
sufflcteut  to  allege,  generally.  In  ibe  indict- 
ment, au  embezzlement, fraudulent  conversion 
or  tiiWng  with  Inient  to  embezzle  and  convert 
funds  of  any  person,  banli,  corporailon,  com- 
pany, or  copartnership,  1o  a  ceriaio  value  or 
■mount,  wiihout  specifying  any  parllcolars  of 
such  cmtKZzlement.  Under  Ib^  slatule.  il  was 
held  proper  for  tbe  court  tn  permit  all  the  evi- 
dence of  what  the  defendant  did  by  rpnson  of 
his  confidential  relations  wlih  rhe  banking  Arm 
whose  clerk  be  waa  to  ko  to  Ibe  jury,  and  If 
the  Jury  found,  from  tbe  ivbole  evidence,  any 
funds  or  credits  for  money  bad  been  emliezzled 
or  fraudulently  convened  to  his  own  use  by 
defendant,  ll  .was  sufficient  to  raafniain  the 
«baree  of  embezzlement.  "Tbe  view  taken  by 
the  defense,"  said  the  cnurt.  "of  this  slalute  u 
too  narrow  and  technical  lo  be  adopied.  It  has 
a  l>rosdGr  meaning,  and  when  correctly  read 
will  embrace  all  wrongful  conduct  bv  confl- 
denlisl  clerks,  agents,  or  servaiils,  and  leave  no 
opportuniiy  for  escape  from  just  punishment 
on  mere  technical  objections  not  affecting  the 
eullt  or  Innocence  o(  tbe  party  accused." 
«■«■  T.  PtepU,  110  HI.  627,  M7.  61  Am.  Rep. 
706. 

Tbe  ordinary  form  of  an  indictment  for  lar- 
ceny is  that  J.  8.,  late  of,  etc,  at,  etc.,  In  tbe 
cnuntj  aforesaid  (specifying  the  property],  of 
tbe  goods  and  chattels  of  one  J.  N..  "felont 


Ilea  in  tbe  alle^tlon  tbai  tbe  defendant  stole, 
look,  and  carried  certain  speciSed  floods  be- 
loneing  to  the  person  named.  The  Indlcrment 
under  consideration  Is  founded  upon  a  slatule 
lo  puntsb  larcenies  of  government  property. 
It  applies  to  "any  person,"  and  uses  the  words 
"emt)ezzle,  steal,  or  purloin"  in  ibe  same  con- 
flection,  and  as  applicable  to  tbe  same  persons 
160  U.S.         D.  a, Book 40 


and  to  the  same  property.  Therecanbenndoubt 
that  acount  chareing  tbe  prisoner  *witlil 274 
stealing  or  purloining  certain  described  annda 
the  property  of  the  United  States  wouM  ba 
sufficient,  wttbout  further  speciflcatlon  of  tha 
offense;  but  whether  an  Indictment  charging 
In  such  (tenersl  terms  that  the  prisoner  "em- 
bezzled" the  property  of  tbe  governmentddeo- 
tlfying  ll),  would  be  sufficient,  we  do  not  un- 
dertake to  determine;  although  we  think  Iba 
rules  of  good  pleadlnr  would  suggest,  even 


capacity  In  which  the  defendant  became  poa- 
sessed  of  tbe  property. 

For  another  reason,  however,  we  think  (ba 
Indictment  In  this  case  is  InsufBcient.  If  the 
words  chsreing  the  defendant  with  being  an 
employee  of  tbe  posloffice  be  material,  then  It 
Is  clear,  under  the  cases  shove  ciled,  that  it 
should  l>e  averred  Ibat  the  money  embezzled 
came  into  his  pouessino  by  virtue  of  sucb  em- 
pjoymcnL  Unless  this  be  so,  the  allegation  of 
employment  Is  meaiilni^less  and  might  even  be 
ralBleading.  since  the  defendant  might  be  held 
for  property  received  In  a  wholly  different  ca> 
peclly— such,  for  Instance,  as  a  simple  lialleo 
of  the  government.  In  the  absence  of  aslalo- 
tory  regulation  the  aulbnrities  upon  ibis  sub- 
Jtct  are  praclioally  uniform.  Whart.  Crim. 
L.  t;  IMS:  Bu  y.  SmieUii.  4  Car,  A  P.  800; 
fom.  V.  Simpton,  0  Mel.  18S;  Piople  v.  Slitr- 
man.  10  Wend,  2C8,  l'B  Am  Dec.  608;  Ba  v. 
Prinee.  2  Cor.  &  P.  .117;  lUz  y.  Tkoriey.X 
Mood.  C.  C.  US;  Btr  y.  DakeueU.  Russ.  &  R. 
89. 

On  tbe  other  band.  If  these  words  be  re- 
jected as  aurp1usni(e  and  mere  detcriptio  per- 
lOTur,  then  the  property  emtiezzled  should  ba 
Ideniifled  with  psriicularltv,  the  general  rule 
to  the  alMence  of  a  statute  being  that  an  aver- 
ment of  the  emtwzzlement  of  a  certain  amount 
In  dollars  and  cents  is  insulHcIent.  Jltx  y  Fur- 
veavx,  Russ.  ft  R.  838;  Btx  v.  Foviler,  5  Car. 
&  P.  736;  Com.  y.  f'aietette.  11  Gush,  142;  Pei>- 
u^  V.  Bognrt.  86  Cal,  31-1;  People  v,  Qv,  40 
Cil.  375;  Borloti  v.  Stale.  SB  Ark,  68;  Slate  v. 
Thompion,  42  Aik.  017;  Statt  y.  IFartf,  48 
Ark.  86. 

There  are  undoubtedly  caaea  which  bold 
that,  where  the  crime  consisti,  not  fn  the  em- 
bezzlement of  a  siniile  deBnile  quantity  of 
coin  or  bills,  but  in  a  failure  to  ac«outit  for  • 
number  *of  small  sumsreceived. — aBerlesr27A 
of  petty  and  continuous  peculallona, — where  It 
would  be  manifestly  impos^^ihie.  protiahly  for 
the  defendant  himself,  hut  much  more  for  Iba 
prosecution,  to  tell  of  what  tbe  moue^  em- 
bezzled consisted,  an  alletration  of  a  pariicuiar 
amount  is  sufficient.  These  cases,  however, 
ere  confined  tn  public  officers,  or  to  tbe  ofHcera 
of  corporation',  and  where  Ibe  eint>ezziemenl 
consists  of  a  single  amount  of  property,  (he 
Keneral  rule  abore  slnted  still  holds  good.  Tbe 
lesding  case  uoon  this  point  is  Ihnt  of  Propii 
y.  MeSinnfy.  10  Mich.  54,  89,  In  tbU  case  the 
treanurer  of  the  state  of  Michigan  was  charged 
with  tbe  embezzlement  of  (4,000  belonging  to 
the  stste.  It  wu  beld  that,  as  tbe  treasurer 
bad  by  law  the  entire  custody  and  manage- 
ment of  tbe  public  money,  with  authority  to 
receive  sucb  descriptions  of  futid.4  as  he  cbOM, 
tbe  public  coDld  esetcise  no  control  or  coo- 
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ftant  mperrlBion  over  bim,  and  tliat  It  would 
1m  nbolly  Impntcl (cable  lo  irace  or  idealifj 
tbe  particular  pieces  of  mooey  or  bills  recel?en 
bv  blm,  BDd  heDCe  Ibat  tbe  alleffatloD  of  a  cer- 
tain amoant  waa  luflScleDt.  TbU  cue  baa 
been  followed  b;  Kveral  oiben  and  ma;  be 
aald  to  apii|;  lo  all  InsUtocea  nb«i«  It  would 
be  Impracticable  to  set  fort b  or  identify  tbe 
pnriiciilarcba  racier  of  the  property  embezzled. 
Stale  V.  Miiaeh.  23  Minn.  H7;  SUite  v.  Ring.  29 
Minn.  78;8tattv.  5mtM.]8KaD.  374,304;  btale 
T.  CarTiek,  18  Nev.  120;  nnited  iStaiel  v.  Home 
tnann,  86  Fed.  Rep.  2ST.  In  some  luriadic 
tiops.  however,  notably  in  Eaeland.CBliforDia. 
lA}i]ig<HDH,  aad  Massachuselis,  tbe  difficulty 
faasbeen  entirely  remedied  by  statute.  Greaves' 
Crim.  L.  156;  Rex  y.  Orore.  1  Mood.  C.  C.  447; 
Orni.  T.  Bulteriek.  100  Mass.  1,  07  Am.  Dec 
65;  Com.  T.  Bennett.  11B  Mass.  44S;  People  v. 
Trealw^,  60  Cal.  336;  Btatt  v.  Hiompaon,  83 
liB.  Anp.  796. 

ir.  tbeo,  tbe  Indictment  In  Uifa  case  bad 
charged  Ibat  tbe  defendnnt,  being  Iben  and 
there  aaslalBnl,  clerk,  or  employee  In  or  con 
nected  with  ibe  busioecaor  operiitloDs  of  the 
United  Btalct  postoltlce  iu  Ibe  city  of  Mobile, 
embezzled  the  sum  slated,  sod  bad  further  al 
leffed  thai  such  sum  came  Into  bis  poaseaalon 
Id  that  capacity,  we  abould  have  beld  tbe  in- 
276]dlctmeot  *BulIIc<eni,Qolwiib«taDdtng  tbe 
generaldeecripllonofifae  properly  embezzled  as 
consisting  of  so  many  dollars  and  cents.  But 
If  the  words  cbarffing  him  with  being  In  tbe 
employ    of  tbe  governmeot  be  itricken  out, 


with  panicijlaritj'  aDd  the  general  rule  at>o< 
ciled  would  apply.  Tbe  Indlclment  would 
tben  reduce  itself  to  a  Mmple  allegation  that 
the  aaid  George  H.  Hoore,  at  a  certain  time 
and  place,  did  embeule  the  Butn  of  |l,ei3.5l>, 
money  of  the  United  States,  of  tbe  value,  etc.. 
aaid  rnooev  lieloir  Ibe  personal  property  of  tbe 
United  States,  wblcb  KCnerality  of  description 
would  be  clearly  bad.  As  there  was  a  de- 
murrer to  this  count,  which  waa  overruled, 
we  do  not  tblDlc  ibe  objection  la  covered  bv  U. 
6.  Rev.  Biat.  j^  103!i,  or  cured  by  tbe  verdict. 

As  we  bold  Ibe  Indictment  In  ibti  caae  to  be 
bad,  we  And  It  unnecessary  to  consider  the 
other  errors  aaslgned. 

The  judgmint  of  the  eourl  below  it  therrfore 
reta-ted  and  (tie  earn  remandtd,  with  dirtetiont 
(pguatA  tht  indictment. 


JOHN  KEANE,  Ptff.  in  En., 

&2INA  SOPHIA  BRYGGER.  Unecutrlx,  and 
Ole  Scblltcstesd.  Executor,  of  tbe  Estate  of 
JoHAN  Bbyuobk,  Deceaaed. 


BMnqui^mtnt  qf  komMlead  Mtrjf. 

A  voluntarr  (omial  re)lnqulabin«Qt  ot  a  home- 
stMil  entry  resturea  the  land  to  Ibe  pubilcdamafn 
and  makes  It  subleot  lo  selection  by  oibeTs.  and 
tfaeli  ristiti  an  not  affected  by  tbe  fact  tliat  the 

NiyTm.—Ai  to  pre-mipfton  rfgMs,  ace  note  to 
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rellnquiatiDienC  <ras  not  returned  toaod  noUid  im 
tbe  reoordi  ol  tlie  land  olBae  until  alteriranl*. 

[No.  «.] 

Arffutd  December  4.  S,  18SS.    Deeiied  D»- 

eemierts,  1S9S. 

IN  ERROR  to  tbe  Supreme  Court  of  Wash. 
Ingloit  to  review  a  Judgment  of  that  court 
afflrmfcg  tbe  Judgment  of  tbe  Superior  Court 
of  King  Couniy  in  that  State  In  favor  of  the 
plainiics,  Aona  Sophia  Brygger  et  at.,  exeen- 
lors,  against  John  Keane,  defendant,  for  Ibe 
recovery  of  tbe  possession  of  certain  land  in 
that  county.     Affirmed. 

Statement  by  Mr.  Juttict  Field: 
'This  is  an  action  for  the  poesesslou  of  [277 
certain  parcels  of  land  In  Wasbin^on  territory, 
brought  in  its  third  jiidlrlal  dlstricl.  Tbe  land 
constitutes  Ibe  soulliwesl  quarter  of  tbe  north' 
west  quarter  of  seclina  It  in  township  39 
north,  of  range  U  east,  in  King  county.  In  that 
territory, 

Tbe  complaint  alleces  tbHi  one  Johao  Bryg- 
j^  was,  m  his  llfeiime,  ilie  owner  in  fee  and 
entitled  to  the  posses-'inn «[  tlielund described; 
that  he  died  lo  tbat  county  and  lerriUiry  on  tbe 
3(Hh  ot  November.  1888,  the  owiitr  in  fee  and 
entitled  to  the  posse.<sion  of  tbe  premises;  thai 
be  left  a  last  will  and  testament,  which  waa 
admitted  (o  probate  in  tbe  probate  court  of 
Stag  county,  in  that  territory,  on  tbe  30th  of 
December,  ItiBS;  that  tbe  plaiollCf  Anna  Sophia 
Bryg^er  was  appointed  eieculrii,  and  the 
plalDlill  Ole  Schilleslead  was  appointed  ez- 
eciitor,  of  tbe  eaiale  of  deccdeni  on  tbe  30th 
day  of  December,  1888.  and  that  both  qunllfled 
and  eoteied  upon  the  discharge  of  their  dulle*. 
The  plaintiffs  also  allege  that  the  real  property 
described  U  aJseta  lo  Ibeir  banda  for  the  pay- 
ment of  debla  and  legacies  antl  eipensea  of  atl- 
mlnlsiration.  and  tbat  they  have  been  In  poa- 
session  of  the  same  since  their  appointment, 
and  that  tbedecedeot,  at  the  lime  or  bis  death, 
was  In  its  possession,  and  had  been  in  actual 
possession  thereof  for  over  ten  years  before  hia 
deatb;  (hat  a  part  of  the  dwelling  bouse  of  tha 
decedent.  In  which  bia  family  resides.  Is  on  tbe 
properly,  and  that  there  is  on  (he  land  a  large 
and  costly  barn  and  outhouses,  an  orchard  and 
earden,  and  tbe  same  is  surrounded  with  a 
fence,  and  la  moally  Improved.  And  the  plain- 
tiffs allege  tbat  tbe  defendant,  on  the  131b  of 
Feliruary,  a.  D.  1889,  opened  the  fences  lur- 
rounding  the  land,  and  with  aervants  and 
teams  and  lumber  entered  upon  the  same  with 
the  declared  intention  of  building  a  house 
tbereon,  and  to  claim  tbesame,  and  announced 
bis  intention  lo  bold  Ibe  possession  of  all  the 
described  lands.  They  also  allege  that  Anna 
Sophia  BryKger  is  not  only  eieculris  of  tbe 


aflet  tbe  peymeni  of  the  legacies  and  bequesia 
mentioned  in  tbe  will  of  tbe  decedent;  tbat  the 
plaintiffs'  title  to  tbe  land  and  the  'claim  [278 
to  tbe  possession  thereof  Is  ns  executor)  of  tha 
isLaieof  Jobnn  Brygitei,  deceased,  and  that  the 
stale  is  unsettled,  and  that  legacies,  bequeata, 
ind  expenses  of  administration  are  to  be  paid. 
That  the  defendant  has  threatened  to  continue 
the  opening  and  breaking  ot  the  fencra  on  the 
'.■•0.8. 
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lind,  and  to  contlotii  the  hflullDg  of  lumbrr 
ud  other  malerialB  Ihpreon,  nnct  to  conlf due  Io 
enler  Ihe  same  by  himself  and  Mrranla,  an 
nect  a  bouse  ana  oiber  buildiofn  ibrreoo. 

And  tbe  pKloliffs  also  aver  tbat  the  orcbard 
and  garden  and  dnrlllDg  boiiar,  outbouKi,  and 
bATD  are  all  tbereby  exposed  lo  deatrucilna  or 

gieat  damage  by  eiock,  and  ihe  ettate  of  Joluin 
rjfLgeT,  deceaaed.tobe  greatly  tmpatred;  tbat 
tbe  oefeDdant  la  unable  to  answer  tn  damages 
for  tbe  IdJutj  already  dooe  and  tbat  wbicb  is 
tbrealeoed  bjlilm,  and  that  tbere  U  gnwt  dan 
gcrtfakt  he  will  put  the  sainelDto  execution: 
and  they  uk  for  Judgment  lor  the  recovery  of 
tbe  land  and  for  an  order  KBtralnlnjt  the  de- 
feodanl,  bU  serranls  or  agents,  from  Inierfer- 
tng  with  Its  pnsaemloD  of  the  laad  or  tho  im- 
proTements  thereon,  and  retlralolng  him  or  hU 
Kr*Hnta  from  opening  or  breaking  tbe  fences, 
or  doing  other  damage  thereto  during  the 
pendmcy  of  ibis  llti{tation.  and  for  hta  coati 
tod  disbuTsementa  to  oe  taxed. 

The  complaint  wa^  Oled  oo  tbe  16lb  of  Feb- 
raary,  1889,  and  on  the  larne  day  an  order  was 
Issued  by  tbe  court  directing  the  defendant  lo 
jion  cause  on  a  day  namea  why  a  temporary 
nstrainf  oe;  order  should  not  be  granted,  and  Id 
the  meantime  eDJolnlng  blin  from  openlDK  or 
brenking  down  the  fences  encloalDg  the  land, 
and  from  enterf nc  upon  tbe  mme  wltb  wagons, 
teams,  or  orberwise,  aod  from  erecting  a  houae 
or  other  structure  thereon,  and  from  interfer- 
ing with  tbe  buildings  or  any  of  tbemapon  tbe 

On'  Ihe  Slat  of  Febrnary,  1889,  the  defendant 
Died  an  answer  and  counterclaim,  protesting 
tbat  tbe  coart  bad  not  luriadlction  over  tbe 
nibjecl  matler  of  the  action,  and,  saving  all 
bis  rights  by  reason  of  the  want  of  such  Juris- 
dictlnn,  yet  for  anawer  and  defenae  denies 
cacb  and  every  allenlioo  of  the  Ul  and  3d  para- 
graphs of  tbe  complnlnt  except  tbe  nllegatlon  as 
to  Ibe  place  and  date  of  tbe  death  of  Johao 
2701  'Brygger;  alleglns  that  aa  to  ibe  3d  par- 
agrapb,  be  bas  not  sufficleDt  knowledge  or  In- 
fbrtnaiion  upon  which  to  form  a  belief  respect- 
ing tbe  allegation!  therein,  and  therefore  denlea 
each  of  them;  and,  answering  tbe  4tb  para- 
graph, be  deniea  tbat  Ibe  real  prnperly  therein 
referred  lo  is  assets  in  the  hands  of  Ihe  plain 
tills  or  any  of  them  for  tbe  payment  of  debts, 
legadea,  and  expenses  of  administration,  or  of 
■oy  or  eilber  of  said  maltera,  or  for  any  pur- 
pose whatever,  or  In  any  respect  or  manner 
whatever.  He  further  denies  that  the  plain- 
titr*  have  or  that  aoy  or  either  of  Ibem  has 
been  In  the  poa»e!^IOD  of  tbe  real  properly 
since  their  or  either  of  their  appointment  as 
executrix  and  executor  respectively,  stsio  the 
complaiot  Bet  forth.  If  such  appointmeot  has 
baen  made,  or  at  any  time,  or  at  alt,  and  allegea 
Ibat  it  they  have  or  any  or  either  of  ihem  bas 
been  In  snch  poeaessinn  the  same  was  at  all 
thnca  wrongful  and  unlawful  and  without  any 
color  of  right.  He  further  denies  that  Johan 
Brygger  at  tbe  time  of  his  death,  or  at  any 
tfane',  or  at  all,  was  In  possession  of  said  real 
property,  and  alleges  ihat  if  said  Brygger  ever 
was  in  such  po«?esgiou  tbe  aame-  was  at  all 
llmea  wrongful  aud  unlawful  and  without  any 
color  of  rlgbt.  And  also  denies  tbat  Joban 
Brygger  was  In  possession  of  said  real  property 
for  over  [en  yeara  before  his  death,  or  for  leo 
IMU.  S. 


years,  or  for  any  time,  or  at  all,  and  allege* 
that  if  be  ever  was  In  such  poMewlon  tbe  same 
was  wrongful  and  nnlawful  and  without  any 
color  of  right. 

The  defendant,  furtber  answering,  alleges 
tbal  if  a  part  of  the  dwelling  house  of  Johan 
Brygger  IS  on  tbe  said  properly  Ihe  same  was 
wrongfully  and  unlawfully  placed  there,  and 
Ihat  if  tne  bam,  outhouses,  orchard,  and 
garden  mentioned  are  upon  the  property,  the 
SHone  were  and  each  of  them  was  put  there 
wrongfully  and  unlawfully  and  without  aoy 
color  of  nght.  And  he  denies  thai  there  U 
any  fence  aurtounding  tbe  land,  or  tbal  be 
opened  fences  Eurroundlng  tbe  aame.  and  al- 
leges Ihat  the  rails  temporarily  removed  by 
bim  for  tbe  purpose  of  reaching  the  land  had 
been  wrongfully  and  aniawfully  placed  where 
Ihey  were,  notwithstanding  which  he  baa  re- 
stored the  same  to  the  pMltlon  in  which  he 
had  first  found  them. 

Aod  the  defendanl,  answering  tbe  Gth  para^ 
graph,  alleges  *Ibat  be  has  nothadsuffl- 1280 
cleot  knowledge  or  Information  npoo  wbicb  to 
firm  a  belief  respecting  the  allegations  of  any 
of  them  therein  contained;  wherefore  bedeoiea 
tbe  same.  And  also  denies  tbat  Joban  Bryg- 
ger ever  bad  any  tille.legal.  equitable,  or  other- 
wise, to  the  land  or  any  part  thereof,  and 
denies  tbat  fbe  estate  of  Joban  Brygger  bas  or 
ever  bad  any  right,  title.  Interest,  or  claim  In 
or  to  the  land  or  any  part  thereof. 

Answering  Ibe  71b  paragraph  of  tbe  com- 
plaint, the  defendant  denies  tbat  tbe  orchard 
aod  garden  and  dwelling  house,  onthouses, 
and  Imrn  therein  mention^  are.  or  tbat  any  or 
either  of  Ibem  is.  in  tbe  least  exposed  to  de- 
struction or  damage  by  stock  or  otherwise,  or 
to  any  injury  or  loss  wbotsoever  by  reason  of 
anyttiingdone  or  intended  or  attempted  by  tbe 
defendant,  end  denies  tbat  the  estate  of  Joban 
Bryg^r  is  thereby  exposed  In  any  manner  to 
the'  least  impairment  or  damage.  And  be  fur- 
tber alleges  tbat  be  has  done  and  Intends  to  do 
no  damage  whatsoever  lo  any  fence  or  fences 
on  Ibe  land,  if  any  there  are.  notwithstanding 
that  the  same.  If  any.  have  been  wrongfully 
and  unlawfully  placM  thereon  witbout  color 
of  right 

Answering  Ibe  8th  paragraph  of  the  com- 
plnint.  tbe  defendant  denies  each  and  every 
allegalion  therein  contained,  aud  in  particular 
that  any  to]ury  has  been  done  or  threatened 
by  him  to  any  Interest,  property,  or  claim  of 
the  plaintiO,  aod  denies  tbat  be  li^  any  Inten- 
tion to  do  such  Injury,  and  alleges  that  he  la 
fully  able  lo  answer  In  deraageslor  any  Injury 
which  can  or  may  artaa  from  his  occupation 
of  tbe  laud. 

And  furtber  answering'  tbe  complaint,  and 
.  and  for  new  matter  constituting  a  first  and 
separate  defense  thereto,  Ihe  defendant  allegft 
that  on  and  before  Ibe  SOtb  day  of  October, 
IB88.  the  land  described  in  tbe  complaint,  and 
40  acres,  according  to  tbe  United  Slaica  aur- 
vev,  was  unappropriated  public  land  of  ihe 
United  Stales;  tbat  on  the  date  mentioned  the 
defendant  wu  tbe  head  of  a  family,  over  tbe 
age  of  twenty-one  yeara,  and  wai  a  dtlaen  of 
Ibe  tlniled  Stalea,  and  had  never  theretofore 
taken  up  or  entered  any  publiclandof  the  Unit- 
ed BlateaunderIbehomeeteadlaws;*Ibatr*.i81 
00  Ibe  date  mentioned,  being  duly  qoallfled, 
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be  teoderad  1  the  Dnlled  Bute*  land  ofSm  In 
Buttle  till  •ppllcalioD  to  enter  and  appropriiilA 
the  land  deacTibed  under  the  provUlooi  of  Ibe 
bomest^id  lawi;  that  be  mide  appUcatloo  for 
his  tficlugive  uM  and  beseflt,  and  for  liie  pur- 
pow  of  actual  Betttemeat  and  cullivalion,  and 
not  eltber  dlrectl;  or  todlrecilj'  for  ibe  a»e  or 
beoefll  of  aaj  olber  person,  and  pnid  to  the 
Dnlled  Slatea  the  legal  feea  In  auch  cases  pre- 
scribed, and  waa  thereupon  duly  penullted  lo 
nter  the  land,  and  did  on  ibe  day  mentioned 
enter  the  lame;  that  hia  enlrj  of  the  land  was 
thereupon  dulj  made  of  record,  and  baa  ever 
rince  contlnuca  to  be  and  non  is  a  valid  aiib- 
^tng  entrj,  and  that  sli  monlbji  liave  not 
elapsed  since  the  appropriation  of  the  land  bj 
bim;  and  tbat  neither  Johan  Brj^fer  nor  tiie 

Elafolfb,  nor  either  of  them,  ever  had  or  now 
Bve  an;  right,  title,  or  Interest  Id  the  land  or 
any  part  thereof. 

To  Ibe  411i  parasraph  of  the  defendant's  an- 
swer, the  plaintlfis  reply  iind  deny  that  the 
poBSeasion  of  Johan  Bi^gfrer,  their  testator,  or 
tbelr  poaaesaion  after  his  death,  was  nronf^ul 
or  unlawful  or  nlthout  color  of  rigbt,  sod  deny 
that  the  dwelling  hoiue  on  the  property  de- 
scribed wai  nroDgfully  and  iinlawfully  placed 
there,  or  that  ibe  bam,  outhoutea.  orchard, 
and  garden  on  the  land  nere  wrongfully  or 
nnlawfnlly  placed  there;  alao  dchy  that  the 
rails  removed  bv  the  defendant  had  been 
wrongfully  or  unlawfnlly  placed  where  they 
were;  deny  also  that  the  defendant  was  not 
doing  damage;  and  deny  that  be  did  not  in- 
tend to  do  any  damage  lo  the  fence  or  fences 
on  llie  land. 

In  reply  to  the  second  defense  and  counter- 
dalra.  they  deny  that  the  land  descrit)ed  in  the 
1st  paragraph  of  the  defense  or  counterclaim, 
being  Ibeaame  as  that  described  in  ibe  com- 

Slalnt,  WHH.  on  and  before  tbe  80th  day  of 
ictnber,  1H88,  unappropriated  and  public  land 
of  the  United  States,  and  deny  that  the  aame 
has  been  unappropriated  and  public  land  sfoce 
the  lOtb  day  of  March,  a.  d.  IBM. 

Id  reply  to  the  3d  paragraph  of  Ihe  defense, 
the  plaintiSs  deny  that  the  defendant,  on  the 
aoth  day  of  October,  a.  d.  1886,  or  at  any 
ether  time,  dulv  tendered  lo  the  United  States 
fiM2]  *iaod  office  in  Seattle  or  elsewhere  his 
application  to  tDier  or lakeupor  appropriate  the 
land  under  the  provisions  of  the  homeslead  law. 

In  reply  to  paragraph  4  they  deqy  tbat  tbe 
defendani  was  duty  permitted  toenter  the  land 
under  the  provlsiODS  of  the  homeslead  law; 
and  deny  tbat  hia  application  or  entry  was 
duly  made  of  record  in  the  land  office  men- 
lloDed;and  that  the  tame  has  been  since  or 
continues  to  be  and  now  Is  a  valid  or  snbelat- 
ing  entry  and  appropriation  of  the  land.  And, 
In  reply  to  the  7th  paragraph  of  the  defense, 
tbey.  deny  each  and  every  allegaiion  of  the 

On  the  9th  of  Augiiat  1^00,  Ihe  defendant 
requested  tbe  court  to  find  the  following  facts: 

1st.  TbatoQ  tbe  14th  day  of  February,  IH64, 
and  on  tbe  lOlh  day  of  March,  IBM.  and  at  nil 
titnea  In  February  and  March,  1844,  the  land 
Id  controversy  was  Included  In  homestead 
entry  No.  204,  of  Lemuel  J.  Holgate,  and  was 
iDclnded  In  and  covered  by  his  homestead  en. 
try  uDtll  the  aOth  day  of  December,  1871.  2d. 
That  OD  the  Itth  day  of  February.  1804,  and  on 
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the  lOth  day  of  March,  18114,  and  on  tbu  14th 
day  of  March.  1864, and  at  all  timea  loFebruary 
end  March,  18U.  Holgate  waa  living  upon  llw 
land  at  a  homestead  settler  and  entryman,  and 
improving  the  same  for  Ihe  purpose  of  mak- 
ing it  bis  permanent  home,  and  did  not  leave 
tbe  same  until  about  December,  1804.  8d. 
That  on  the  4th  day  of  April,  188B.  tbe  re- 
ceiver of  the  United  States  land  office  at 
Seattle,  Washington,  tranamilied  to  tbe  defend- 
ant by  unregistered  mail.  In  care  of  his  attor- 
ney, a  letter  to  tbe  effect  that  the  Commis- 
sioner of  the  General  Land  Office  held  defend- 
nnt's  entry  for  canceletioo,  which  letter  was 
the  first  and  only  notice  of  tbe  holding  or  de- 
cision given  to  defendant.  4lb.  Tbat  No.  TT 
of  tbe  rules  of  practice  In  cases  before  the  dis- 
trict land  offices.  Ibc  General  Land  Office,  and 
tbe  Department  of  tbe  Interior  In  force  at  tlie 
time,  Ibe  defendant  hod  thirty  days,  tocetber 
with  ten  days  for  transmission  inrough  the 
mail  lo  bin)  and  from  him.  from  tbe  4ih  day 
of  April,  188B,  for  filing,  either  in  the  SeatUe 
land  office,  or  in  the  office  of  tbe  Oommiasiooer 
of  the  General  Land  Office,  a  motion  *f  or[283 
reheariDj;  or  review  of  the  holding  or  decision 
of  the  Commissioner  of  the  General  Land  Of- 
fice: that  within  Ibe  period  ao  allowed  bv  thai 
rule  the  defendant  did  file  both  in  the  Sesiiie 
land  office  and  In  the  office  of  the  Commis- 
sioner of  the  General  Land  Office  a  motion  for 
rehearing  and  review  oF  the  holding  and  de- 
cision. ISth.  That  before  the  period  had 
elapsed,  and  on  the  22d  day  of  April.  lE8t),  the 
Secretary  of  the  Interior  certified  tbe  land  to 
the  University  of  the  Territory  of  WasbiDgtoo, 
which  cerilQcation  was  subsequently  entered 
of  record  under  tbe  seal  of  tbe  Commissioner 
of  the  General  Lend  Office  on  the  9lh  day  of 
Mav,  1889.  and  before  tbe  period  had  elapsed 
within  which  defendant  ooald  legally  file  bit 
motion  for  rehearing  and  review.  6th.  That 
by  reason  of  the  certlflcation  in  the  land  de- 
partment the  United  States  lost  Jurisdictloa 
over  the  land.  Tth,  That  by  tbe  Ion  of  Juris- 
diction Ihe  defendant  had  no  further  remedy 
in  the  land  department.  Sib.  That  the  com- 
plaint in  this  action  was  filed  in  this  court  on 
the  IStb  day  of  February.  1880,  prior  to  the 
time  of  certification  and  before  the  time  had 
elapsed  for  Ibe  defendant  lo  move  for  auch  re- 
hearing and  review,  and  before  the  land  de- 
parlment  had  lost  Jurisdiction  over  tbe  land, 
and  while  tbe  title  to  the  land  was  atlll  in  the 
United  Slates.  Oth.  That  on  the  11th  day  ot 
January,  1861.  tbe  ledslaiive  assembly  of  the 
territory  of  Washiagton  passed  an  act  appoint- 
ing Daniel  Baglev,  .lobn  Webster,  and  Ed- 
mund Cair  a  board  of  commissioners  tosetect, 
locate,  and  dispose  of  lands  reserved  for  uui- 
reivlty  purpoaea  In  tbe  territory  of  Washing- 
ton by  Ibe  act  of  Congress  ot  July  17,  IS&t. 

And  the  defendant  requested  tbe  court  to 
find  Ihe  following  conclusions  of  law:  UU 
That  by  reason  of  Ibe  homestead  enlry  No. 
S04  of  Lemuel  J.  Holgate  remaining  uncan- 
celed on  the  records  of  tbe  land  deparimeni 
until  December  20,  1B71.  Ihe  land  did  not  be- 
come vacant  public  htnd  of  the  United  States 
and  subject  lo  aeleclinn  for  the  University 
of  the  Territory  of  Washloeton  until  the  last- 
named  date.  3d.  That  upon  that  dale  it  be- 
came meant  public  lands  ot  tbe  United  States, 
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ud  open  to  pre-emptton  orhoniHleid  wille- 
ment.aDdwaEioTRcaDCn'bfDtbedefeiiiJaDtfllMl 
S841bubolDMIead  entry  *tbcTM)a.  3d.  Tb&l 
by  defeadant'i  homesieBd  eaitj  tbe  Und  wu 
appropriated  to  him.  4ih.  Tbat  defendBiit'i 
homestead  eutrj  waa  nnlawliillf  raoceled. 
6il).  Tbal  the  land  was  unlawfully  certified  by 
the  land  department  to  the  territory  of  Waah- 
ingtoD,  QDd  no  rlgbt  pueed  to  tbe  pUintlffg  or 
to  tbeir  testators,  hit  gr&Dlora,  by  such  cerllfl- 
collOD.  eth.  Tbat  tbe  legal  title  to  the  land 
conveyed  by  that  certiflcatlon  enures  to  tbe 
lieneflt  of  tbe  defeDdant,  and  tbe  ^alntlfTs 
bold  tbe  same  In  iruit  for  bltn.  7tb.  Tbat  the 
defendant  ii  entitled  to  a  decree  for  the  con- 
veyance of  tbe  legal  title  to  bim,  and  for  tbe 
dismissal  of  this  action,  nod  tor  the  disBolu- 
lioD  of  tbe  temporary  resiralning  order  bereto- 
foTG  issned  Id  tbU  cauae. 

Tbe  lasuei  involved  in  tbla  cause  came  on 
to  a  hearing  on  the  IBtb  and  19th  days  of 
June.  1890,  in  Ibe  superior  court  of  Kinc 
county,  elate  of  Waahlncton,  upon  tbe  pleaf 
ings  and  evidence  taken,  and  tbe  court  found 
that  said  tract  of  land  was  selected  by  the  ter- 
ritory of  Wasbingt^in,  through  its  uoiTersHy 
commissioners,  on  tbe  lOtb  day  of  Maicb, 
1M4,  as  uolversUy  lands,  and  tbat  the  unlver- 
aity  com  mi  million  era  did  upon  that  date  ex- 
ecute and  deliver  to  one  John  Ross  a  deed  to 
the  land  lo  coulioveriy  for  the  con  sId  era  linn 
of  9240,  paid  by  him  to  tbem;  that  on  tbe  4ih 
day  of  April.  A.  D.  1870.  Ross  sold  and  con- 
veyed Ibe  lands  by  deed  lo  Jobnn  Brrgser,  tbe 
tes'iBlor  herein,  and  tbat  both  of  tbe  deeds  were 
duly  recorded;  that  prior  lo  Ibe  j'ear  1884  one 
Lemuel  Holgale  bad  made  a  homeslead  fillof! 
CD  the  land  ie  comroveny,  but  that  be  bad  re- 
Hnquiiibcd  his  rigbt,  title,  and  Interest  in  and 
to  Ibu  same  in  Ibe  month  of  February,  1664; 
(bnt  Ibe  university  commlsalonera  filed  a  list 
of  Biicb  selcctloDS  in  the  local  land  ofllce  In 
the  territory,  which  list  whs  koown  and  rec- 
ognized in  the  land  department  of  tbe  gov 
eroment  as  list  number  2.  and  that  tbe  same 
was  filed  In  tbe  proper  loml  laod  office  in 
March,  1807,  and  that  In  that  list  tbe  land  was 
located  and  selected  for  univerally  purposex; 
tbat  oo  tbe  22d  day  of  April,  A.  D.  1680,  tbe 
Secretarj  of  tbe  Interior  Issued  bis  certificate 
under  tbe  act  of  Congieits  approved  March  14, 
1809,  after  due  proof,  including  tbe  land  lo 
coniroversy,  and  approving  Ibe  same  as  a  grant 
285]  in  fee  simple  "io  the  ttrriiory  and  lo  its 
sendees,  under  and  by  virtue  of  said  act;  (bat 
on  or  about  October  ^D,  a.  d.  ISSS,  the  plain- 
tilT  in  error  entered  bis  homeslead  flllnp  in  the 
land  otflce  at  Seattle,  oo  the  land  In  contro 
versy.  and  that  lu  February,  163B,  be  took  up 
bis  residence  oo  a  portion  of  tbe  land  and 
erecteii  a  building  on  tlie  same;  thnl  prior  to 
the  erection  of  that  building  defendatits  in  er 
for  notified  bim  of  Ibelr  rigbis,  claims,  and 
titles  io  tbe  land. 

Tbe  contest  beiweeo  tbe  parties  to  tbe  prera- 
fsea  in  conlroversy  arises  from  a  claim  maile 
br  each  of  them  to  a  scgregnlion  of  ■  porllf- 


Meim.  Jajnaa  K.  Redln^on,  S.  F, 
Plillllpa, and Frtdeiie D.  McKtnnqi for plala- 
tirr  in  error. 


Jfr.  JiuHee  FUld,  after  atailnK  the  facts 
as  above  and  referriog  to  the  act  of   CongreM 

meniloned,  reaervlog  to  tbe  states,  respectively, 
certain  lands  for  university  purposes  and  au- 
tborlElag  each  of  tbe  states  named  to  appoint 
commissioners  for  tbe  selection  and  location  of 
aucb  lands,  delivered  tbe  opinion  of  tbe  court 
as  follows: 


ties,  there  shall  be  reserved  to  each  of  tbe  ter- 
ritories of  Washington  and  Oregon  two  town- 
ships of  land  of  BfTsecil'iDseAcb,  to  be  selected 


ritorieg,  respectively." 

On  tbe  nth  day  of  Januat;,  IBOl,  the  legis- 
lative assembly  of  tbe  territory  of  Washing- 
ton passed  an  act  appointing  a  board  of  com- 
missioners to  select,  locate,  and  dlsuose  of  bioda 
■reserved  fur  university  purpni«B  In  Ibe  [280 
territory  of  Wasbloglonbj  tbe  act  of  Congreu 
quoted. 

It  appears,  from  an  examination  of  tbe  pro- 
ceedings read  in  connection  with  tbe  leelslatlon 
of  Cnngressand  tbe  action  of  the  commlssionen 
of  tbe  slate,  tbat  a  doubt  was  created  as  in  tha 
legality  of  tbe  conveyance  by  the  commission- 
era  of  tbe  land  In  controversy,  lo  Jobii  Itosa, 
from  Ihe  fact  tbat.  previous  to  that  conveyance, 
one  Lumuel  J.  Holgnte  had  filed  upon  ana 
entered  as  a  homeslead  tbe  land  described, 
wblcb  was  not  canceled  until  December  21), 
1671.  It  appears  tbat  Holgale  executed  a  ra- 
tinqulsbment  of  his  homestead  entry  upon  Ihe 
land  previou<>  to  tbe  execution  by  tbe  commis- 
siooersof  their  conveynnce  of  tbe  same  to  John 
Ross.  Thai  relinquisbmenl  waseieciiied  and 
delivered  In  February,  1804,  and  Ibe  selection 
of  lands  bv  tbe  university  commissioners  waa 
on  the  lOib  day  of  March.  1864.  But  It  ii 
contended  by  the  plaintiff  tbat  tbe  relinquisb- 
ment  was  io  effect  a  quitclaim  from  Uolgata 
lo  Ross,  as  there  waa  no  provision  for  a  volun- 
tary relinquisbmeiit  prior  to  Hay  14, 1890,  and 
that  Ibe  only  way  by  wblcb  lands  once  filed  OD 
under  the  homestead  acis  could  be  restored  to 
Ibe  public  domain  was  either  by  lapse  of  timo 
or  by  contest. 

But  this  position  Is  not  sustained  by  the 
judgment  of  tbe  Secretary  of  tbe  Interior,  nor 
was  it  In  bannony  with  the  rulings  of  Ibe  land 
department.  In  Its  legal  effect  tberelinquish- 
ment  by  Holgate  waa  to  the  United  Stales. 

Section  1  of  the  act  of  May  14,  1880,  pro- 
vides "tbat  when  a  pre  emptinn,  horoesieaa,  or 
limber  culture  claimant  shall  file  a  written  re- 
linquishment of  bis  claim  in  tbe  local  land  olSce 
the  land  covered  by  such  clalmsliall  be  held  as 
open  lo  settlement  and  eoiry  without  furiber 
action  on  tbe  part  of  tbe  Commissioner  of  tlie 
Oeneral  Land  Office;"  and.  as  held  by  tbe 
Commissioner,  tbe  effect  of  the  law  was  to  give 
Bulbority  to  local  land  offices  to  cancel  tba 
entry  at  once  nitbout  awaiting  the  action  nf 
Ihe  Commissioner  of  tbe  Oeneral  Land  Ofllce 
aa  had  been,  preceding  that  time,  its  ci 
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Oct.  Tmuu, 


duly  Iwued  franitliemlnt.lt  kklegal  tmd«r  foe 
lU  oriBlnal  value. 
IL  A  culm  [Q  k  itate  court  by  ilefendaDt  th*t  a, 
ootn  wHi  not  legal  tender  under  the  lawi  of  tb« 
Culled  States  beoause  It  iraa  worn  gmootbbTOlr- 
culatlOD,  wlttioutietdDg'  upany  rlBbC  underanr 
■tatule  of  tbe  Untied  Btat«a  aa  to  ttae  edect  ol  tb« 
reductloa  la  oelsbt,  will  not  five  tbla  oouK  lu- 
rlBdlcllon  to  rerlew  the  itate  Judsmeut. 

[No.  87.] 

Submitted  Deeemher  t.  1895.     Deoidtd  Dt- 

etmber  is,  1835. 

IN  ERROR  to  tbe  Supreme  Court  of  the 
8lal«  ol  New  Jersey  to  review  a  juditmeot 
o(  tbat  couii  afflrmlDK  Ibe  Judemeiit  of  tbo 
Circuit  Court  of  Hudson  Counly,  New  Jersey, 
in  favor  of  plaintiff,  James  E.  HoriraD,  agoiust 
tbe  defendaat,  Ibe  Jersey  City  &  Bergen  Rail- 
road Company,  for  damages  for  bis  ejeciioa 
from  a  alreetcarorsaid  company.  DitmMttd. 
8«e  aame  com  below,  03  N.  J.  L.  60,  658. 

Slalemeotby  Mr.  Chii^  Jii*tietWvl\»r\ 

This  was  ao  action  of  Irespaaa  broupbt  br 
James  E.  MorK>D  agatoat  ilie  Jersey  City  A 
Bergen  Railroad  Company  io  llie  circuit  court 
of  Hudson  counly.  New  Jersey,  to  recover 
damages  for  bU  ejection  from  a  street  car  of 
the  company  br  the  conductor  thereof.  The 
defendant  pleaaed  the  general  issue  and  a  spe- 
cial plea  of  maUiter  manut  impamit  in  defenaa 
of  poBSessioD,  (o  which  plaintiff  Hied  a  replica- 
tion de  injuria.  Issues  were  Joined  accord- 
ingly. There  waa  verdict  and  JtidgmeDt  for 
plaiDlifl,  which  wal  affirmed  on  error  by  the 
supreme  court  (52  N.  J.  L.  60):  that  judgment 
was  affirmed  by  tbe  court  of  errors  and  appeals 
for  Ibe  reasons  given  by  the  court  belovr  {5S 
N.  J.  L.  55B):  Ibe  record  remilled  lo  tbe  au- 
preme  court;  abd  this  writ  of  error  allowed. 

TbefactBwerethat  the  company  was ruunlDg 
a  borae-car  railroad  in  certain  streets  of  Jersey 
City;  that  plaiolitt  and  bis  "wife entered [286 
ooe  of  the  cars,  and.  after  riding  a  sliort  di»- 
taoce,  plaintiff  handed  to  tbe  cooductor  a  ten 
cent  piece,  nblcb  was  tbe  requisite  amount  tor 
two  fares,  but  the  conductor  refused  In  receive 
the  coin  becauseil  waa  nornsmoolb.  Plaintiff 
protested,  paid  bis  wife's  fare  of  five  ceols, 
and.  on  refusal  lo  pay  for  himself  with  an; 
other  money  [hao  tbe  dime  be  bad  offered,  was 
ejected  ftom  tbe  car.  Thereupon  this  action 
waa  brought.  The  foregoing  tacts  were 
proved,  and,  aa  staled  by  tbe  supreme  court, 
tbe  coin  was  ahowo  to  tbe  Jury,  and  it  did  not 
appear  in  the  evidence  to  bare  been  so  worn 
that  it  was  light  in  weight  or  not  distinguish- 
able as  agenuinedime;  norwasit  defuced,  cut, 
or  mutilnled,  but  only  made  smooth  by  con- 
Etant  and  long  con linued  handling  while  being 
circulated  aa  pari  of  tbe  national  currency. 
At  tbe  close  of  tbe  CTidence,  defendant'* 
counsel  asked  the  court  "to  direct  tbe  jury  to 
bring  In  a  verdict  for  defendant  oo  the  ground 
thai  [be  coin  was  not  a  current  coin,  one  Ihal 
was  not  mutilated,  a  perfect  coin,  ooe  that  It 

NoiB.— .^  to  tttrtidUtUmof  Federal  naer  datt  \  Cov-rt  where  Federal  guallon  arint.  or  ahert  an 
aniTti:  necaKitu  i>f  Federal  gueetton;  uAot  oiutltutei  drnvni  <n  qualiim  tlMvttt,  treatif,  or  ConttUtMon, 
Ademt  queffton,— see  note  to  Hamblln  v.  Western  —we  notes  U>  Horilo  v.Huoler.  4:(Ti  Matthew*  v, 
I«nd  Co.  STiSST.  Zane.ft  eH;aiid  WUIIama  v.NoTiis,«:  ftTL 
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Aa  staled  by  lb*  Commissioner,  It  bad  pre 

287}»louBly  been  the  •uniform  practiceof  tbe 
land  departmeat  to  cancel  entries  on  the  volun- 
tary relinquish  meat  of  the  entryman,  and  It 
would  be  a  stracge  doctrine  to  announce  that  a 
party  did  not  have  the  riabt  lo  relinquish  any 
right  that  be  had  to  or  In  any  property,  and  that 
Itwas  the  intentioa  of  the  goveramenllo  compel 
lis  citizens  to  go  to  the  expense  and  delay  of  a 
conteal  to  extinguish  ait  interest  of  another 
citizen  who  was  willing  to  make  a  disclaimer 
of  that  inlereat. 

He  very  Justly  remarkslhat  the  object  of  the 
bomestead  law  waa  to  furoUh  homes  to  tbe 
citizens  of  tlie  government  and  to  encourage 
the  aetllement  of  Its  public  domain,  and  to 
make  tbe  accession  of  these  homes  as  easy  and 
cheap  as  possible,  and  not  to  wanlonly  and 
•enseleasly  place  obslructlona  in  tbe  way  of 
mch  acquisition.  He  observed  that  it  is  tbe 
policy  of  tbe  government  to  protect  tbe  rights 
of  the  homestead  claimant  while  he  Is  endeav- 
oring to  comply  with  the  requlremenia  of  the 
taw;  but  when  the  government  becomes  aaiis- 
fled  that  there  has  been  an  abandonment  of 
such  right  by  the  applicant,  tbe  entry  wijl  be 
canceled,  and  the  land  will  be  subject  to  tbe 
re-entry  of  some  one  who  will  comply  wilh  the 
taw,  andtbalthequestionxwhetheror  nottbere 
has  been  an  abandonment  must  be  determined, 
like  every  other  question  of  the  kind,  by  evi- 
dence, and  there  certainly  could  be  no  higher 
B  convincing  teattmony  than  tbe  tesll- 


dorsetl  on  his  original  receipt  and  filed  In  tbe 
land  office.  Secretary  Teller  well  said  that  the 
fact  that  Holgate's  relinquishment  was  nor 
returned  to  and  noted  on  the  records  of  tbi 
land  ofBce  until  1B61  showed  Irregularity  oi 
the  part  of  tbe  local  officers,  hnt  could  not  affect 
tbe  rights  of  the  university. 

It  appearing,  therefore,  that  the  action  of  tbe 
board  of  univeraity  commissioners,  lo  convey- 
ing lo  John  Ross  the  land  involved  in  this  case. 
who  subsequently  conveyed  it  to  Joban  Bryg 
cer,  under  whose  will  tbe  appellees  clulm 
title  to  the  same,  wa*  In  conformity  with  the 
■cl  of  Congress  of  July  IT,  1854  (10  Slat  at  L. 
80S,  §  4).  and  ibe  amendatory  act  of  March  14, 
1864  {18  Stat,  at  L,  S8),  this  court  finds  no  error 
288]  inihe  decision  *of  the  supreme  court  of 
the  state  of  Wasbinglon,  and  iujudgmtni  i* 
JUrAy  affirmed. 


JAUE8  E.  HORQAN. 

(See  B.  C.  BepoTter'a  ed.  ttt-ttS.) 

Worn  lUeer  win — Ftderat  qvettion. 

L  So  lona  a*  a  genuine  silver  coin  Is  vom  on];  by 
natural  at>raslon.  is  not  appreclablr  dimlaistaed 
Id  welKbt,  and  retains  " 
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worth  Ita  face  T&lue."  The  trial  Judfie  re- 
narkMl:  "Ii  la  not  mutilated  Id  the  ordtaary 
KDse.  MutilatloQ  [mplies  Ihe  takiog  away  of 
■om«  pait.  It  is  not  mutilated  Id  the  ordioHr; 
aeoae  of  Uie  term;  a  portion  of  It  U  gooe  only 
b;  uae.  by  currency,  and  that  happens  to  any 
coin  after  U  has  passed  throuizb  Dumeroua 
bandi.  How  sood  after  use.  siicb  use  as  the 
gOTeniment  Intends, — bow  soon  does  the  coin 
ceaw  to  be  colnT  I  have  looked  Into  the  alal- 
utes  and  am  unable  to  And  any  limitation  upon 
tbe  leKal'Ieader  character  ol  lilrer  coin:  there 
fs  an  express  liraliation  od  tbe  gold  coin,  and 
that  ii  when  Its  circulation  has  resulted  io  the 
loss  of  one  half  oF  one  per  cent  of  lis  standard 
weight  for  twenty  years  of  circulation.  But 
that  limitatloD  does  not  extend  to  silver  coia, 
and  ibe  provtiioo  of  tbe  statutes  Is  that  silver 
coin  ahal)  be  lawful  tender  so  lon^  aa  It  re- 
mains lawfulmouey  of  the  country;"  and  over- 
ruled tbe  motion  to  direct  the  verdict  for  the 
defendant,  who  excepted.  The  Jud)^  charged 
tbe  Jury,  among  other  things,  aa  follows: 
■'The  flrat  queation  to  decide  ia  whether  the 
plaintiff  tendered  his  lawful  fare.  He  tendered 
this  ten  rent  piece,  a  genuine  and  recnfroizable 
290]coinorthe*UDliedStalc<,aDd  that  was  bis 
bwful  fare,  provided  you  believe  that  the  coin 
la  in  the  rondilion  fn  which  it  was  when  issued 
from  the  mint,  except  as  It  baa  been  chanced 
by  proper  use.  If  tbcre  has  been  no  other 
abraHlon,  no  other  wearing  away,  no  other  de- 
facement of  that  coin,  except  such  as  It ' 


ten  cent  piece  and  was  tbe  fare  of  the  plaintiff. 
If  you  think  It  has  been  otherwiae  changed, 
wilfully  changed,  by  being  rubbed,  or  In  any 
Other  war.  why  thea  it  baa  ceased  to  be  a 
lawful  com  of  the  country;  It  has  ceased  to  be 
lawful  tender.  This  dlstinctloD  rests  upon  the 
Idea  that  tbe  government  Issues  this  coin  tor 
circulalion,  and  if  the  government  does  not 
chooae  to  put  any  limit  upon  the  circulation  it 
•hall  receive  it  continues  to  be  legal  tender 
Just  as  lonK  as  it  ia  circulating  andrecelvlng 
only  sucb  injury  as  circulation  gives.     Gveir 

Elece  of  money  that  passes  through  our  bands 
,  to  lome  eitenl  abraded  thereby,  and  tbe 
fOTernmeni  know*  and  expects  that  Us  coin 
will  be  abraded,  will  be  worn,  and  will  b«  In 
that  way  defaced,  and  the  government  does 
not  withdraw  coin  that  la  only  defaced  in  that 
way:  It  is  still  a  legal  tender.  But  If  anybody 
chooses  to  resort  10  any  other  meaas  of  ifeface 
ment,  then  tbegovernmentdoesnotany  longer 
•aoctlon  that  coin.  But  ao  long  as  it  Is  only 
defaced  by  lawful  uae,  this  coin  remains  good 
current  coin  and  lawful  tender  for  nil  debts. 
Now  If  you  believe  that  la  the  rhsracler  of  this 
ten  cent  piece,  then  this  plaintiff  lawfully  ten- 
dered his  fare.  It  you  no  not  believe  that  It  is 
of  that  sort,  then  plaintiff  did  not  lawfully 
tender  bis  fare." 

To  this  portion  of  the  charge  defendant  ex- 
cepted. 

The  following  are  secliona  of  Ibe  Revised 
BWutea: 

"8B505.  Any  gold  coins  of  the  United 
SUtea,  If  reduced  in  weight  by  natural  abra- 
sion not  more  than  one  half  of  one  per  centum 
below  the  standard  weight  prescribed  by  law. 
after  a  circulalloo  of  twenty  years,  aa  shown 

ii»r.  s. 


by  tbe  date  of  coinage,  and  at  t  ratable  pro- 
portion for  any  period  less  than  twenty  years, 
shall  be  received  at  their  nominal  value  by  the 
United  Slates  Treasury  and  Ita  offices,  under 
such  regulations  as  the  Secretary  or  tbe  Treas- 
ury may  prescribe  for  tbe  'protection  [291 
nf  the  government   against  fraudulent    abra- 

"gSSll.  Tbegold  coins  of  the  United  Siatea 
shall  be  a  one  dollar  piece,  wb'Ich,  at  tbe  stand- 
ard weight  of  twenty-Sve  and  eight  teolhi 
grains,  shall  be  the  unit  of  value:  a  quarter 
eagle,  or  two  and  a  half  dollar  piece:  a  three 
dollar  piece;  a  halt  eagle  or  five  dollar  piece; 
an  eagle  or  tea  dollar  piece;  and  a  double  eagle 
or  tweolv  dollar  piece.  A.od  tbe  atandard 
weight  of  the  gold  dollar  shall  be  Iwcniy-dve 
and  eight  tenths  grsins;  of  the  quarter  eagle  or 
two  and  a  half  dollar  piece,  sixty-four  and  a 
half  grains;  of  tbe  three  dollar  piece,  seventy- 
seven  and  four  tenths  grains;  of  the  halt  eagle 
or  five  dollar  piece,  one  hundred  and  twenty- 
nine  grains;  of  the  eagle  or  ten  dollar  piece, 
two  nundred  and  flftyeiitht  grains;  of  tbe 
double  eagle  or  twenty  dollar  piece,  five  hun- 
dred and  sixteen  grains." 

[Section  tiQDi  enumerate*  tbe  dime  or  ten 
cent  piece  among  the  silver  coins  of  tbe  United 
StatesJ 

"gasSS.  The  gold  coins  of  the  United  States 
shall  be  a  leral  tender  in  all  paymeots  at  tbeir 
Qomioal  value  when  not  below  the  standard 


weight  below  such  atandard  and  tolerance, 
shall  be  a  legal  tender  at  valuation  in  propor- 
tion to  their  hcIubI  weight." 

"gSSStl.  The  silver  coins  of  the  United 
States  shall  be  a  legal  tender  at  their  nominal 
value  tor  any  amount  not  exceeding  five  dol- 
lars in  any  one  paymenl." 

The  Isi  and  3d  sections  of  the  act  of  June  9, 
1679  (21  Stat,  at  L.  7.  chap.  13],  are  as  fotlowa: 

"  That  the  holder  of  any  of  the  sliver  coins 
of  the  United  States  of  smaller  denominations 
than  one  dollar  may,  on  presentation  of  the 
same  in  sums  of  twenty  dollars,  or  any  multi- 
ple thereof,  at  the  office  of  Ibe  Treasurer  or 
any  asaistani  treasurer  of  tbe  United  States,  re- 
ceive therefor  lawful  money  ot  the  United 
States." 

'■§8.  That  tbe  present  silver  coins  of  the 
United  Stales  of  smaller  denominations  than 
one  dollar  shall  hereafter  be  a  legal  tender  In 
all  sums  not  eici-edinz  ten  iloUars  In  full  pay- 
ment of  all  dues,  public  and  private," 

>i/r.  A.  Q.  Ga^rretson  f or  pIaintlfl[29S 

Mr.  Tlionia.B  J.  Kennsdj  for  defendant 


Mr.  CAi^JufficeFallardellver^  the  opin- 
ion of  the  court: 

The  supreme  court  of  New  Jersey,  after  re- 
ferrioe  to  the  legislation  of  Congress  above 
quoted,  aald:  "This  parllcularily  in  tbe  limita- 
tion and  allowance  as  to  gold  colnia  not  found 
In  Ibe  case  of  natiiral  abrasion  in  silver  coin. 
This  difference  Is  very  noticeable  and  import- 
ant in  a  question  of  statulory  construction  and 
legislative  Intention.  It  seems  by  these  stat- 
utes, that  BO  long  aa  a  genuine  rilver  coin  it 
Ml 
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worn  only  Iit  MtDnl  ftbrukn.  Ii  not  appt«- 
dabty  dfrnloMbed  In  welsbt.  utd  reulu  tlie 
kppraraace  of  ft  eof a  dniy  finied  from  the  mint, 
itU%)eeiiUaantOTU»oripoa\n\ut.  UniUd 
aiele*  r.  lAmntr.  18  Fed.  Itep;  840."  Tbe  In- 
nnictions  of  Ihe  trial  court  were  tberefore  ma- 
taioed  and  tfae  Jadgmeat  affirmed. 

By  n.  B.  BcT.  BuL  %  7W,  a  final  Judgment 
or  <IecrM  te  any  nit  In  the  fai^MM  coon  of  a 
ataU  in  which  a  declaion  coold  be  had  may  be 
re-eiamfned  and  Terersed  oi  affltnied  In  thli 
court  upon  a  writ  of  error,  where,  amoag  other 
ihlagi,  "any  tiile,  rlgtit,  privilege,  or  immuDity 
laclalmedoDderlbe  Conalltulton  ormny  treaty 
or  alatnte  thereof,  or  coinmiMioD  held,  or  au- 
thority exerciaed  onder,  the  United  Etalea,  and 
the  decitlODUBgalnatthe  title,  right,  prl*llege, 
or  immual^  apedally  aet  up  or  claimed  1^ 
either  paKy  under  ancb  Contittutlon,  treaty, 
atatnte,  commlaion,  or  anlborl^."  Neltber  la 
defeodaot't  pleadlaga,  nor  in  the  motion  to  di- 
rect the  Jtiry  to  dnofor  defeodaiit,  nor  Id  the 
objection  and  exception  to  the  iaatructlons, 
waa  any  ancb  rigfat  specially  set  up  or  claimed. 
The  claim  which  defendant  now  itates  It  relied 
on  la  that  the  coin  Id  question  wag  not  Ifgal 
tender  under  the  lawi  of  Ibe  tluiled  States. 
ThU,  however.  Is  only  a  denial  of  the  claim  by 
plaintiff  that  the  coin  wu  such,  nod  aa.  npon 
ibe  facta  determined  by  the  Terdicl,  the  stale 
a93]oo(ma  ao  adjud^,  *tbe  decision  was  in 
favor  of  and  not  a^nsttberijcht  thus  claimed 
tinder  the  lawa  of  the  United  Slates,  it  sach  a 
rlfcbt  could  be  treated  as  loTolved  nn  tbis 
record,  and  ibis  court  has  do  jurisdiction  to  re- 
view it  MiMouri  t.  Andriano,  1S8  U.  8.  490 
[34:  1012],  and  cases  cited.  And,  alifaough  de- 
Dying  plsiniUrs  claim,  defendant  did  not  pre- 
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I  craat  ■  wilt  of 
1  ooarletad  o(  mordcr  will  not 
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I  of  the  ConMUutloa  ot  tte 
DDttmsiMes. 
■i.  in»(aaeot  tb«  Innns  Ina  erimlnal  ease  wasan 
■lleii,  aliboiiKti  eaiue  ot  eiiallen(«,  la  Dota  de- 
nial of  dOB  prooeai  oilaw  or  ol  tbe  equal  prolan 
Hod  of  the  laws  to  the  penon  ooaTMM^ 

(Ho.  650.] 

Armud  Dteemier  a.   1896.    Deeidtd  Dteem- 

btr  13.  1806. 

APPEAL  from  ao  order  of  the  Circuit  Court 
of  the  United  Stales  tor  the  Diatrict  of 
Kew  Jersey  deoyinr  a  writ  of  habeas  corpo* 
on  the  petiiioD  of  Henry  Eobl  therefor.  Af- 
firmed. 

Butement  hy  Mr.  (Sdif  Jiutia  Fnllart 
This  Is  an  appeal  from  an  order  of  the  cir- 
cuit court  of  Ihe  United  States  lor  the  dlatrid 


terminer  and  general  Jail  dellTery  of  Eaaex 
county.  New  Jersey,  for  the  crimeof  murder, 
la  December,  18Mi  that  be  mo<red  to  quaah 


of  reduction  in  weight  of  sIlTercoin  hy  oataral 
abrasion. 

No  other  ground  of  Jurisdiction  under  ^  70b 
is  auggetted,  and  this  is  InsufDdeot  to  main- 
(•ink: 

Writ  oftmr  Emitted. 


EENRT  KOHL.  Appt., 


(Bee  S.  C  Reporter'!  ed.  ae-aoa.> 

SuJUeUneg  of  indictment— appeal— Ttfatal  of 
writ  ef  trrar— dental  of  right  ^f  reviea— 
alien  jvror—habeai  eorpvt. 

L  Where  theilale  court  has  jurisdiction  of  tbe  ot- 
Irnsc  cbarred  and  of  ibe  accueed,  it  is  for  tbat 
Coun  tn  determine  whether  the  Indictment  sur. 
Hclcnlly  cbsritee  the  crime  uf  murder  i.:  inr  first 


It  prooeedlDoa, 

hiRber  court  froin  a  judsment  of 
o(  absolute  rlRbt  In- 
>na]  or  statutory  pro- 


t.  An  appeal 
dependentlr  of  ooostltui 


the  indictment,  which  motion  was  denied,  and 
an  exception  duly  taken:  that  bis  (rial  com- 
menced January  H  and  ended  January  fiS, 
1880,  io  the  rendition  of  a  verdict  of  murdor 
in  tbe  first  degree;  that  on  February  12  appil- 
catloD  was  made  for  a  new  trial,  and  rule  to 
sbow  catue  was  granted  and  discharged  Feb- 
ruary 14,  1833:  tnat  be  was  sentenceil  Febni- 
ary  31,  to  be  hanged  on  March  21,  1605;  and 
that  he  was  unlawfully  held  In  imprisoDment 
by  Herman  Lehlback,  sheriff  of  Esaex  county, 
t^  virtue  of  said  senlence. 

It  was  also  averred  tbat  "Samuel  Ader,  ■ 
Juior  on  the  Jury  ihat  convicted  your  pett- 
tiooer,  is  not  and  never  was  a  citizen  of  ib« 
United  States  of  America;"  and  Ihat  pelitioner 
was  restrained  of  his  liberty  in  vlolalionof  Uie 
Constilutlon  and  laws  of  tbe  Vniled  Stales  and 
ofiheslale  of  Mew  Jersey  in  Ihat  petiliooerwM 
Indicted  Tor  an  offense  having  no  exiiienoe  un- 
der tbe  laws  of  New  Jeraey,  which  recogniaed 
no  such  crime  aa  murder,  tbe  common-law 
crime  of  murder  having  been  divided  by  stair 
ute  into  two  degrees,  and  the  Indictment  not 
having  distinclly  aet  out  tbe  statutory  crime. 

Pelilinner  further  showed  that  on  tbe  STlh 
day  of  February  application  for  a  writ  of  er- 
ror was  made  to  Ibe  chancellor  ol  New  Jeney. 
which  was  denied,  and  "that  ao  appeal  bad 
bcendulj  takeo  from  the  order  of  thesaldcbao- 
cei  ■'I  to  Ibe  court  of  errors  and  appeals,  where 
sucb  r^ipeali  ore    reviewable,  and  aald  appeal 


Ntrn.— TTAen  hnbtoM  tvrjna  nnutnue.  and  irhmt    .At  (ou'.at  quatlora  man  ^  emiffdrred  onkatMOS 
not;  and  front  ufiiU  eotirtt,  .inii  bv  nhat  iiuluu.-    eorpiit,  se«  note  to  Ex  prirlt  Ckrll.  17: 188. 
what  man  be  ingulred  into  bv  iciK  ^T.—sae  note  to       AilonintiuumnficruofhalKa$eiiniu*,  aeenota 
United  Btataa  v.  Bamlltou.  L  tSU  j  to  Luther  r.  Borden.  :::UL 
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to  now  pending  tn  nfd  court  of  eiron  and  ap- 
penli  In  the  atate  oC  New  Jeney,"  Ii  wu 
fnrlbfTTepieaented  tbBtpelUionernBe  eDillIed. 
29S]ai»l 'drsired,  to  bsTe  Ifae  verdict  sod  nil 
Ibe  proceeding!  on  his  trial,  vmrioiu  obJeclloDS 
and  ezceptloQS  tbereto  bsTing  been  made  nod 
Uken.  adjudicated  b;  tbebigbnt  courts  of  New 
jenej:  "tliBt  on  tta«iixlb  da;  of  April  laMpait 
jourpnUloner'a  connsel,  In  open  court,  in  Ibe 
■aid  EsKZ  oyer  and  terminer.  In  the  presence 
of  llie  proieculor,  presented  a  writ  of  error, 
(iroed  by  the  clerk  of  tbe  supreme  conrt  of 
New  Jersey,  sealed  with  tbe  seal  of  said  court, 
from  tbe  said  rapreme  court  to  the  Mid  oyer 
and  lermincr;  Ibat  tbe  said  conrt  would  not 
allow  the  writ,  but  permitted  it  to  be  Bled  with 
tbe  clerk  of  said  court.    That  said  writ  was 


and  effectual:  that  the  act  of  18TH  of  New 
Jersey  made  writs  of  error  writs  of  right  la  all 
caaeii"  and  further,  "that  tbe  presiding  judice 
of  the  aald  oyer  and  terminer  court  has  in- 
ilnicted  the  clerk  of  Ii^ssex  county,  who  is  the 
clerk  of  said  oyer  and  terralDer,  not  to  furnish 
yotir  petitionera  counsel  with  a  copy  of  [be 
record  at:d  proeeedinfts  in  Ihia  case;  Ibat  the 
supreme  court  of  New  Jersey  bas  refused  your 
peiitiooera  slay  of  execution,  atid  yourpeii- 
tlooer  has  exhausted  all  retnedlea  in  tbe  state 

The  petition  then  asst^oed  Id  repetition  tbe 
several  gronnds  on  whlrh  It  was  contended 
that  Ibe  conviction  was  unlawful,  to  tbe  effect 
Ibat  tbe  indictment  was  insuffleicnt;  tbat  pe- 
Utloner  bad  been  denied  by  tbe  state  of  New 
Jersey  Ibe  equal  protection  of  tbe  laws;  and 
(hat  pelltioner'B  conviction  not  only  was  in  vio- 
lattoQ  of  the  laws  of  New  Jetsey  but  of  tbe 
14th  AmeDdmeut  of  the  Constiiutlon  of  Ibe 
United  aiBtea,  because  not  by  due  process  of 
law.  And  It  was  further  alleged  that,  under 
and  by  Tirtue  of  the  sentence,  tbe  sheriff  of 
Essex  county  threatened  to  execute  (he  sentence 
of  death  on  tbe  petliioner.  May  16,  to  irbicb 
time  he  bad  been  reprieved. 

Meurt.  Arthur  EnsUah  and   noma*  8. 
Btnry  for  appellant. 
Mr.  Elvln  W.  Crttae  for  appellee. 

296] '-Vr.  mf<^J«*ftMFall«r  delivered  the 
opinion  of  the  court: 

In  WhitUn  v.  Tondinton,  IBO  U.  S.  281  [ante, 
4001,  the  power  vested  in  Ihecourls  and  judges 
oft  be  Dnlted  States  to  grant  writs  of  bnbeas  cor- 
puf  for  the  purpose  of^Inquiring  inio  the  cause 
of  (be  res(ralnl  of  liberty  of  persons  brld  In  cus- 
tody under  stale  authority,  in  alkgtiJ  violaiioQ 
of  tbe  Constltutloo.  laws,  or  treaties  of  (he 
United  Stales,  Is  considered,  and  [be  principles 
which  should  govern  their  action  in  tbe  eier- 
ctse  of  (bis  power  staled;  and  attention  is  there 
called  to  the  necesBary  snd  settled  rule  tbat, 
"In  a  petition  for  a  writ  of  habeas  corpus, 
verlfled  by  tbe  oath  of  (he  petitioner,  as  re- 
quired by  D.  8.  Rev.  Stat.  §  754,  facts  duly 
alleged  may  be  taken  to  be  (rue,  unless  denied 
by  the  return  or  controlled  bv  other  evidence, 
but  no  allesalion  of  feet  in  (be  pelKion  can  be 
assumed  to  be  admitted,  unless  distinct  and 
unamblgnous;"  and  that  "tbe  general  allega- 
tions in  tbe  petition,  tbat  the  petitioner  is  de- 
160  D.8. 


tained  Id  violattOD  of  tbe  Constitution  and 
laws  of  (be  United  States,  and  of  the  CoDSti- 
tutlon  and  laws  of  the  particular  state,  and  la 
held  without  due  process  of  law,  are  aver- 
ments of  mere  codcIusIods  of  law  and  nni  of 
matters  of  facL  B»  Oaddji,  181  D.  &  280, 3S(t 
[8a;  154,167]. 

1.  Having  Jurisdiction  of  tbe  offense  charged 
and  of  tbe  accused,  it  was  for  tbe  slate  courts 
(o  determine  whether  the  indictment  in  thia 
case  sufflclently  charged  the  crime  of  murder 
in  tbe  first  degree.  Onldaell  r.  Taa*.  187  U. 
B.  882.6»»f84:  «ie,eiHl;  Betyemann  v.  Barker, 
157  XJ.  3.  »»  [89:  845]- 

In  the  latter  case  it  was  decided.  In  reference 
tp  a  similar  obiectlon  to  the  indletmeot  to  that 
made  here,  and  upon  an  eiaminatioo  of  the 
statutes  and  judicial  decisions  of  the  higheat 
courts  of  New  Jersey,  that  il  could  not  be  held 
tbat  tbe  accused  was  proceeded  against  under 
an  indictment  tmscd  upon  statutes  denying  to 
him  the  equal  proteAion  of  the  laws,  or  that 
were  Inconsistent  with  due  process  of  law,  aa 
prescribed  by  the  14lh  Amendment  to  the  Oon- 
stilutlnn.  Uravet  v.  Statt.  45  N.  J.  L.  208. 
Sne;  Titat  v.  StaU.  49  N.  J.  L.  AS.  We  do 
not  deem  it  necessary  to  reconsider  In  thta 
case  Ibe  conclusion  there  reached. 

•2.  la  .VeKanev.DunUm,lsmi.B.e8i[Z07 
[88: 867],webeldlhHtanappeBltoaht|rber  court 
from  a  judgment  of  conviction  is  not  a  mnKer 
c^  atMotule  riebt  independently  of  constitu- 
tional or  alatutory  provialons  allowing  II,  and 
that  a  slate  may  accord  It  to  a  person  convicted 
of  crime  upon  such  terms  as  it  thinks  proper; 
and  In  Serpemann  v.  Backer,  lupra,  thit  the 
refusal  of  the  courts  of  Nen  Jersey  to  grant  a 
writ  of  error  to  a  person  convicted  of  murder, 
or  to  stay  the  execution  of  a  sentence,  will  not 
ilscU  warrant  a  court  of  the  United  Slates  in 
Interfering  in  bis  behalf  by  writ  of  babeaa 

Appellant  insists  that  he  baa  been  denied  the 
equal  protection  of  the  laws  because  he  baa 
been  deprived  of  a  writ  of  error  for  the  review 
of  the  record  and  proceedings  In  bla  case  in 
violation  of  the  laws  of  New  Jersey. 

Section  88  of  (be  criminal  procedure  act  of 
New  Jersey,  brought  forward  from  g  18  of  an 
act  of  March  0.  1795  (Paleraon's  N.  J.  Laws, 
163),  provided  that  "writs  of  error  in  all  crim- 
inal cases  not  punishable  with  death  shall  be 
considered  as  writs  of  right,  aod  issue  of 
course:  snd  in  criminal  cases  punishable  with 
death  writs  of  error  shall  be  considered  as 
writs  of  grace,  and  staall  not  issue  but  by  order 
of  tbe  cDancellor  for  tbe  lime  being,  made 
upon  motion  ot  petition,  notice  whereof  shall 
always  be  ^ven  lo  ihe  stlomey  general  or  tba 
prosecutor  for  tbe  state."  N.  J.  Bev.  383.  By 
an  act  approved  March  12,  1878.  this  section 
was  amended  fo  as  (o  read;  "Wrila  of  error  In 
all  crimloal  esses  shall  be  considered  as  writs 
of  right,  and  issue  of  course;  but  In  crimiaal 
cases  punishable  with  death,  write  of  error 
shall  be  Issued  out  of  and  returnable  10  tbe 
court  of  errors  and  appeals  alone,  and  shall  be 
heard  and  determined  at  the  term  of  said  court 
next  after  the  judgment  of  the  court  below, 
tioless,  for  good  reasons,  tbe  court  of  errors 
and  appeals  shsll  continue  the  cause  (o  any 
subsequent  term."    N.  J.  Rev,  Supp.  209,  £10. 

In  Bnlriei  v.  Sutt,  47  N,  J.  L.  140,  a  writ 
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of  error  onder  thli  ict  wu  dlvmixsed  by  tbe 
court  nf  errors  and  apmali.  tbe  court  holdhig 
tliBt  iuch  ft  writ  would  Dot  go  directly  tiom 
tbit  coort  to  the  oyer  and  tFrmlaer,  and  thai 
"tbe  legialaturecaDnot  sanction  such  a  proceed- 
Stf8J  loK,  as  it  i%  one  of  the  prerofcativet  *of 
the  tupreme  court  to  eierdse,  in  tbe  first  la- 
•tance,  jurisdlclJOD  In  (ucb  cnaea." 

By  so  act  of  Marcb  9,  1881,  it  was  provided 
Id  tbe  1st  aectton  that  "In  case  a  writ  of  error 
■ball  be  brouebt  to  rcinoTe  any  Judgment  ren- 
dered in  auy  criinlDal  acttoo  or  procredlng,  in 
any  court  ot  this  state,  and  such  writ  of  error 
■hall  be  presented  lo  8ucb  court,  the  aaid  writ 
of  error  shall  have  the  effect  of  itaying  all  pro- 
ceedings upon  Ibe  said  Judgment,  and  upon 
tbe  sentence  which  the  court  or  any  Judce 
thereof  inay  have  pronouoced  against  the 
person  or  penons  obtaining  and  prosecuting 
the  said  writ  of  error,  pending  and  during  the 

KDSeciition  of  such  writ  of  error;"  and  by  tbe 
aeciioQ,  that  pending*  the  proaeciition  of 
■neb  writ  of  error,  the  court  may  require  the 
peny  prosecuting  the  writ  to  give  ball,  "pro- 
mid«d.  that  thta  section  of  this  act  shall  not  ap- 
Irty  to  capital  caaea."  N.  J.  Rev.  Supp.  310. 
And  by  no  act  passed  Hay  9,  1894,  It  was  pro- 
Tided  that  tbe  entire  record  of  tbe  proceedings 
00  the  trial  ot  any  criminal  cause  might  be 
tamed  by  the  plaintiff  in  error  with  the 


eiTor  bad  suffered  manifest  wrong  or  loiiiry 
Id  tbe  maitera  therein  referred  to,  toe  appellate 
court  might  order  a  oew  trial.  N.  J.  Laws 
1894.246. 

Clearly  whether  a  writ  of  error  Id  criminal 
cues  punishable  with  death  can  or  cannot  be 
prosecuted  under  these  varioui  sets,  unless 
■llowed  by  the  chancellor  of  tbe  state  under 
jl  88  of  the  crlininal  procedure  act,  and,  If  *o, 
ooder  what  circumstances  and  on  what  condi- 
tions, sre  matters  for  the  stale  courts  to  deter, 
nnlne.  Petitioner  alleged  that  an  appeal  from 
tbe  cbaocellor's  order  refusing  a  writ  of  error 
waa  pending  in  the  court  of  errors  and  appeals, 
and  also  that  a  writ  of  error  signed  by  the 
clerk  of  the  supreme  court  of  New  Jersey,  and 
sealed  wiib  the  seal  of  that  court,  from  the  au 

Cme  court  to  tbe  oyer  and  terminer,  had 
D  presented  to  the  latter  court  under  the  act 
of  1881,  but  that  the  court  of  oyer  and  terminer 
would  not  allow  the  writ,  and  Instructed  its 
clerk  not  to  furnish  a  copy  of  the  record  and 
proceedlngB,  It  is,  however,  averred  that  the 
20O]  supreme  court  had  refused  a  stay  *of  exe- 
cution,so  that  it  would  appear  that  if  that  court 
feally  Issued  a  writ  of  error,  It  had  either  ar- 
rlred  at  tbe  conclusion  that  this  was  improvl- 
deotly  done  or  that  for  other  reasons  It  could 
Dot  be  maintaloed. 

And  the  petition  aet  up  no  action  by  the  su- 
preme court  to  compel  its  writ  to  be  reapected 
ud  DO  eftort  on  petitioner's  part  to  i»ocure 
■ach  action,  nor  any  effort  to  supply  a  copy 
of  the  record  and  proceedings.  Aueman  v. 
SeolA,  63  U.  8.  SI  How.  5fl6.  513  [16:  169,173] 
The  averments  in  reference  to  this  matter 
■re  so  vsBue  and  indeflnlte  that  IntertereDCe 
might  well  be  declined  for  that  reason.  At 
■11  events,  Inasmuch  as  the  right  of  review  In 
■D  appellate  court  is  purely  a  matter  of  stale 
concero,  we  can  Deltber  anllcipate  nor  over- 
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rule  the  action  ot  the  atale  courfa  In  Ibit  re- 
gard, since  a  denial  of  tbe  right  alrogetbei 
would  constitute  no  violation  of  the  Conslitu- 
UoD  of  the  United  States.  What  petltloiier 
asks  ui  to  do  Is  to  construe  the  laws  of  New 
Jersey  for  oureelves,  hold  that  they  give  a  writ 
ot  error  to  tbe  supreme  court,  and  discharge 
petitioner  on  (he  gronnd,  eltber  that  the  courta 
ot  New  Jersey  bare  arrived  at  a  different  con- 
clusion and  denied  the  writ,  or  have  graDiod 
it  and  refused  to  make  it  effectual.  Id  either 
aspect,  we  are  unable  tbua  to  revise  tbe  pro- 
ceedings in  tboae  courts. 

S,  It  la  further  contended  that  tbe  peiitioner 
was  denied  due  process  ot  law  and  the  equal 

Erotection  of  the  laws  in  thatone  ot  the  Jiirora 
y  whom  he  was  tried  was  an  alien.  The  al- 
legation of  the  petition  Is  "that  Bamuel  Ader, 
a  Juror  od  the  Jury  that  convicted  your  peti- 
tioner. Is  not  and  never  was  a  citizen  of  the 
United  States  of  America." 

Nothing  is  said  as  to  when  this  matter  came 
lo  petitioner's  knowledge,  and,  for  ought  that 
appears,  it  may  have  been  inquireil  into  t>y  (be 
courta  of  New  Jersey,  and  the  fact  determined 
to  be  otherwise  than  alleged,  or  tbe  oblectloD 
may  have  been  raised  afier  verdict  ana  over- 
ruled because  coming  too  late.  The  statute  of 
New  Jersey  provides  that  everv  petit  Juror 
returned  for  the  trial  of  any  action  of  a  criml- 
OBJ  nature  shall  be  a  citiEen  of  the  state,  and 
resident  within  tbe  county  from  which  be  sball 
be  token,  and  above  the  age  of  •twenty-  [300 
one  and  under  the  age  of  sixty-five  years:  and  If 
any  person  wbo  Is  not  so  qualified  shall  be 
summoned  ■■  a  Juror  on  a  trial  of  any  such 
action  In  any  of  the  courta  otthe  state,  it  shall 
l>e  good  cause  of  cballenge  to  any  such  Juror, 
"Provided,  That  no  exception  to  any  sucb  Juror 
3D  account  of  his  citizenship,  or  age,  or  any 
other  legal  disability,  shall  be  allowed  after 
he  has  been  sworn  or  affirmed, "  N.  J.  Re*. 
088.  This  proviso  la  hroueht  forward  from 
an  act  ot  November  10.  1797  (N.  J.  AcU.  S2d 
Qen  Assem.  1797,  250).  The  UonstitutioD  of 
New  Jersey  of  1778  provided  that  "the  iDCStl- 
mahle  right  of  trial  by  Jury  shall  remain  con- 
flrmed  as  a  part  ot  the  law  of  this  colony, 
without  repenl.  forever."    And  the  Constltn- 


be'atiove-menlioned  proviso,  which   Ess  been 

Esrt  of  the  laws  ot  New  Jersey  tor  nearly  one 
undred  years,  should  now  be  held  by  Ibis 
court  contrary  lo  the  Constitution  of  that  state, 
although  the  courta  of  tbestate  may  have  held 
it  in  Ibis  case  in  harmony  therewilh,  and  have 

:rtBinly  not  pronounceo  II  Invalid. 

The  line  of  argument  seems  to  be  that  by 
law  as  obtaining  in  New  Jetaej- 
__  _  ._..  ..J  dliuiuallfled  from,  serving  ona 
Jury:  that  the  disquaiificalioD  was  atwolule; 
■hat  the  common  law  could  not  be  changed  Id 
Ibat  particular  under  the  state  Conslilution; 
that  the  proviso  was  therefore  void;  and  that, 
Q  alien  sat  upon  a  Jury,  tbe  common-law 
.  .n_.t  of  trial  by  jury  would  have  been  Invaded. 
3o  far  as  the  petition  shows,  this  conlentloD 
may  have  been  disposed  of  sidversely  to  peti- 
tioner by  the  state  courts;  and  moreover,  we 
are  of  opinion  that  in  itself  It  cannot  be  sua- 
lained  as  InvolvinK  an  Infraction  of  tbe  CoD- 
stilution  of  the  United  Slates. 


ovGoi>^Ic 
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lo  BoOingwyiorth  v.  Dunne,  reported  In  W«1I. 
C.  C.  14T,  and  bIso.  but  imperreclly,  !□  4 
Dall.  SS3  [1:  861],  ft  wai  held  by  the  circuit 

court  of  the  TJolied  Statei  for  the -"" 

trict  of  PennsvlTBula,  at  October 
tbat  alienage  or  a  Juror  is  cauae  oF  ctaaileDge, 
but  is  not  per  te  sufficient  to  set  aside  a  Terdict. 
and  tbia  Whetber  tbe  parCj  complaining  knew 
of  the  fact  or  Dot;  ana  tbat  tbia  <raa  the  mle  at 
common  law  bb  sbown  bj  authoriiic*  cited 
frotn  Ibe  Tear  Booka  and  otbernlse. 
301]*Id  Wauvm  v.  Ftiney.  131  Maaa  S8,  S3 
Am.  Rep.  268,  tbe  aupreme  Judicial  court  of 
Hassacbiuetla  held  Ibat "  a  verdict  will  not  b« 
aet  aside becHuae one  of  the  JurorawaaaD  iofaot, 
where  bia  name  was  on  tbe  list  ot  Jurors  ro- 
turned  aod  impaneled,  tbougb  tbelosinx  parly 
did  not  know  ot  the  infancy  until  after  the 
Terdtct."  And  Mr.  Juetice  Gray,  tben  chief 
Justice  of  Massachusetts,  delivcrlas  the  opio- 
IDD,  Bald:  "When  a  pariv  bas  baa  aa  oppor- 
tuully  of  challenge,  no  disqiiHliScHtioD  of  a 
juror  entitles  him  to  a  new  trJHl  after  verdict. 
Thia  conveDleDt  and  neceaiiary  rule  has  been 
applied  t»  thia  court,  not  only  to  a  ' 
qualified  by  Inierefit  or  relation  (Jtffri 
datt,  14  Mass.  20^;  WoodwaTd  v.  Dean,  118 
Mass.  397).  but,  even  in  a  capital  case,  to  a 
Juror  who  was  Dot  of  tbe  country  or  vlcinaRe. 
as  required  bf  IheConBlilutlon.  Declaration  of 
Rights,  art.  lb:  Annnymuui.  cited  by  Jackson, 
J.,  in  1  Pick,  41,  42.  The  same  rule  baa  been 
applied  by  other  courts  to  dixqualiflcaiioo  by 
reason  of  alienage,  although  not  Id  fact  known 
until  after  verdict.  Iloiliiignrorl/i  v.  Duant.i 
V.  8.  4  Dall,  853  [1:  8«41,  Wall,  C.  C.  1*7; 
Start  V,  Quarrfl.  3  Bay.  150,  1  Am.  Dec.  687; 
Preaurg  t.  Com.  9  Dana,  208;  Rtiv.  S"lltm, 
8  Barn,  ft  C.  417,  same  case,  nom.  Hfx  v. 
Detpard,  8  Man.  ft  R.  406  In  Re  ClxUea 
Waterw&rkt  Co.  10  Eich.  731,  Baron  Parke 
said;  'In  the  caae  of  a  trial  by  jury  if^  medietale 
lingua,  which  by  tbe  4Tlb  section  of  tbe  jury 
act  ia  expressly  reserved  to  an  alien,  he  may 
not  know  whether  proper  persona  are  on  the 
jury:  yet  if  he  was  found  guilty,  and  sentenced 
ID  death,  the  verdict  would  not  be  set  aside 
because  he  was  tried  by  improper  persons,  for 
he  ouftbl  to  have  cballeniced  ihem.'  See  also 
Ca»e  €f  a  JvTyman.  13  East,  881.  noU;  Hill 
V.  Tutu.  18  East,  329." 

ThegreatweiKhlof  authority  ialo that  effect, 
302]{  though *lbere are afew  cases  tothe  cod- 
Irary.  Thus  In  Ou^kautti  v.  liopU.  3  111. 
476.  it  wu  held  tbat  a  new  trial  should  be 
granted  because  one  of  the  jurors  was  an  alien 
when  sworn,  of  which  fact  lie  defendant  was 
Ignorant  at  the  time:  but  In  Ortenupv.  Stoker, 
BIU.  203,thesupremecourlof  Illinols,lhrough 
Purple,  J.,  leluctantlj  concluded  tbat  It  was 

tTbnniHi's  C«Mi  Yalr.  U;  1  Co.  Ini 


not  indispensable  to  bold  tbat  that  ctM  wai 
not  the  law,  but  limited  Ita  application  lo  cap- 
ital cose";  and  In  O/tai  *.  Pe.'ple,  40  Tl,  'iSX 
it  was  finally  overruled.  Mr.  Justice  BrecM 
spoke  for  tbe  court,  and  It  was  held  that  alien- 
n^e  in  a  juror  was  not  a  positive  disqualiflcB- 
lion,  but  ground  of  eiemption  or  of  ctiallen|[g 
and  nothing  more. 

It  bas  been  b^ld  that,  under  the  CoDBtitutloa 
of  New  York,  tbe  defendant  In  a  capital  caH 
cannot  consent  to  be  tried  hj  less  than  a  full 
Jury  of  twelve  men  (Oineemt  ?.  PeapU,  18  S, 
Y.  138),  and  tbat,  under  the  Constilutlon  of 
Calitoroln,  a  law  authorizing  a  change  ot  (ba 
place  of  trial  of  a  crimioal  acUon  to  anntbar 
county  than  that  where  the  crime  was  com- 
mitieJ,  on  application  of  the  prosecution  with- 
out defendant's  consent,  was  invalid  i  Ptople  ▼, 
Fbmll,  87  Cal.  848,  II  L.  It.  A,  75);  but  In 
□cither  of  these  cases  was  It  intimated  that 
objection  to  individual  Jurors  could  not  ba 
waived  by  the  accused,  or  that  trial  by  Jurj 
would  be  violated  if  persons  who  were  open  to 
challenge  happened  to  be  impaneled.  The 
dIsqualiScation  of  alienage  Is  cause  of  chal- 
lenge pro^r  (f^/«i;(uf»,  on  account  of  personal 
objection,  and  if,  voluntarily  or  through  ne^- 
licence  or  want  of  knowledge,  such  objection 
fails  to  be  insisted  on,  the  concluaioQ  that  111* 
Judgment  is  Ihpreby  invalidated  Is  wholly  in- 
admissible. The  defect  Is  not  fundamental  ai 
affecting  Che  subBtanliai  rights  of  tbe  accused, 
and  the  verdictianntvoidfor  want  of  power  to 
renderlt.  United 8latetY.0ale.10aV. 8.6li,Ti 
[37:  857,  856].  Whether,  where  the  defendant 
IS  without  Fault  and  may  have  been  prejudiced, 
a  new  trial  ma;  not  be  granled  on  such  ground, 
la  another  question.  That  is  not  the  Inqulir 
here,  but  wnetber  tbe  law  of  New  Jersey  u 
invalid  under  tbe  Conslitutioo  of  that  state, 
and  this  judgment  void  because  one  of  tba 
jurors  who  tried  peillioner  may  have  been  an 
alien.  If.priorlo  Iheflllngof  Ihepelltioo.lheob- 
Jeclion  bad  been  'brought  before  thestaie[303 
courts  and  overruled,  we  perceive  no  reasoa 
for  declining  lo  be  bound  b;  their  view  of  tba 
effect  of  the  state  Coniitilution;  and,  if  the  mat- 
ter had  not  tieen  called  to  their  attention,  ft 
does  not  appear  why  thai  sbould  not  have  been 

'  should  not  now  be  done. 

loBni,- view,  wecannothold,  on  this  pell tion, 
that  petitioner  has  heep  denied  due  proccM  of 
law  or  that  protection  ot  the  laws  accorded  to 
all  others  simliariy  situated. 

The  circuit  court  was  right  In  declining  bj 

rit.of  habeas  corpus  to  obstruct  the  ordinary 
LdminlElrolion  of   the  criminal  laws  of  New 


r.  BuK^r  J<  I^  Add.  MS;  SUIe  v.  Beeder,  U  Im- 


[8:348]:  Brewer  r.Jaooia,  K  Fed.  Rep.  !lT;Oillp«f  IB  Brown  v.  People.  SO  Oiln.lBB;  State  v.  Jackaon.l. 
T.8tale,  STenr.eo:.  £9Am.I>ec.l37:CnatIjv.Sta<e.  Kbq.  ttl,  U  Am.  Hep.  tzL  and  dusm  ilHre  ooi- 
H  Oa.  at4,  ais;  SUter  f.  Cooper,  1  ""•>■  "  '■-'- ' '— — ' 
169  D.ti. 
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WILLI4H  HA^S  n  al.,  Apptt.. 

VICTORIA  COPPER  MINmO  COMPANY. 
(Bea  8.  C  BeporMrV  ad.  HB-SU.) 

Juritdieiionqf  tAU  eourt — order  on  new  trial — 
daeription  of  propertg—ctgatian—tvit  for 
mining  claim— notUt  ^  Malum — marling 
boun  iJorM* — Uttimong. 

L    Doder  tha  aot  of  April  7.  I8T1  OS  Stat,  at  L.  IT), 
the  JurMlotloD  of  Itala  court  od  appeal  from  tha 
Judgment  of  A  terHturlil  supreme  oourt  M  tlm. 
lt«d  to  iletvnnlnlDr  wbelher  the  tuita  tound  an 
lUlBolaDt  to  auttalu  the  Judsmeut,  and  lorevlsi 
lair  the  nillnga  of  the  court  on  tbe  admiaaloD  i 
reJecttoD   ol  tcatlmonr.  wben  exoeptloDi  bai 
bnm  duly  taken. 

M,  The  ob>c(toD  tbat  tba  trial  court  did  not 
conaldet,  on  the  Diotion  for  new  trial.  atBdairlu 
of  atwiy  dlaoorered  eirldence,  la  aniweied  br 
the  order  wblob  redcea  that  It  wai  heaid  upoa 


■l  Flndlan  lulBcleatlj  deacrlbe  piopertr  where 
tbe  Judgment  and  oomplalnt  togotber  furalab 
meaua  lo  tdenlirr  tbe  propertr. 

L  A  partr  cannot  arafl  btmielf  on  appeal  ot  the 
objection  tbat  a  fludlnr  li  not  aupportad  br  tbe 
eTldence.  wtiera  be  oniltt  to  objevi  in  tbe  trial 
eourt  to  auob  (Indian  lad  tbereb;  oauaea  the 
OtnlHion  from  tbe  naoord  of  the  teadmonr  la 
•upportJnjr  II. 

It  Anemplor«e  whomakeaarelocatloaof  amlti- 
taur  claim  on  which  he  la  emplojed  to  work,  and 
takea  lorolUe  pooeaalon  thereof,  cannot  aeC  up 
■njr  flaw  In  tbe  Ut)e  of  bla  emplorec.  In  an  action 

It  required  to 
be  recorded  when  tbrreli  no  mInlDB  dlitrfot  re- 
«c«der,  and  tbe  mles  and  reculatlont  of  the  dli- 
trlct  are  no  longer  In  f  oroe  and  ellMt. 
r.  Mining  location*  dKdnotlr  marked  on  tbe 
fiound  an  that  their  boundarlea  can  be  readUr 
traced  are  lulDcfent  under  U.  &  Rev.  StM.  I  tBU, 
M  afalnit  aubeequent  locatora,  ttrerpeoUre  of 
toe  poatlnR  of  nottoea. 

if  tbe  amountezpended  In  worklns 
atnlllt  1b  an  action  to  reoorer  It.  la 


APPEAL  from  a  Jud^meDt  of  the  Bupreme 
Court  of  tbe  Territory  of  Ulah.  sfflrmlng 
*  Judgment  of  a  lower  court  of  tbat  territory 
in  favor  ot  tbe  plalniiff,  tbe  Victoria  Copper 


clalini.     AMrmed. 

Bee  same  cme  below,  7  Utab,  StS. 
804]  *Tbe  facU  are  italed  Id  tbe  opinloD, 

ittur».  Frederle  D.  HeEenner,  S.  F. 
Phi'lipi,  Cluirla  U.  ToU,  and  D.  V.  Burnt  for 


MOTX.— Af  to  monerfAf])  of  tnlfxi,'  Unilid  StiUa 
Matvtu  Ol  to  rloM  nf  lupport  of  nwY ace,-«ee  note 
to  United  Btatw  r.  CastlUero,  ITi  US. 

Al  lo  tiOt  to  water  bv  avpn^>r<a(lon:  common  Jon 

ndc-  rule  (tr  mining  Kofc*,— fee  no 

PMetaon,  fet:  4U. 


Mr.  JvitiM  WUt*  dglivand  the  optnioQ  of 


llllnota,  brouftht  lia  hciIoo  to  recover  pnaaeatloo 
of  twomtDlngclaimsknoirii  ••  the '  Aniletaa 
lode"  and  the  "Capper  tiM  Ace  lode."  Tbe 
mlnea  thus  deetgnated  were  fully  mnd  ■peclfle- 
ally  deKribed  In  tbe  complaiat,  whieb  aTrrred 
that  tbe  defenduit  bad  by  force  and  Tiolenoa 
ousted  tbe  compleiasDis  from  the  properly. 
In  addition  to  the  avermeDta  essential  to  jus- 
tify ■  judgment  for  poaiession,  tbe  coinplaint 
contained  alleostloni  deemed  to  be  sumclent 
to  autborlse  tbe  motfEig  of  an  lojuncilon, 
wblcta  was  prated  for,  restraining  the  defend- 
ant from  taking  or  shipping  ot  selUog  ore 
exlrscted  or  lo  Iw  eiErscted  from  the  mine*  In 
cuntruversy.  The  prayer  of  tbe  complaint 
was  for  possession  and  t3.'>.000  damagea,  the 
ralue  of  ore  averred  lo  have  been  prevloiuly 
unlawfully  taken  by  tlie  defendants.  Tbs 
defendants  Jointly  answered,  speclflcally  de- 
nying escb  aUefcntlon  of  the  cntnplalnt,  and 
by  crosacompliiinl.  Edward  W.  Keith,  Sam- 
uel R.  Whtiall,  William  V.  R.  Wbllall.  and 
HIcbael  Sroltb  alleged  that  they  were  the 
owners  in  fee  of  tbe  mines,  subject  to  the  para- 
mount title  of  Ibe  United  Stales,  and  they 
prayed  that  tbeir  title  be  quieted.  Tbe  aver- 
ments ot  Ibe  cmss-bill  were  traversed  by 
specific  denials  Upon  these  Issue*,  a  Jury 
having  Snt  been  waived,  the  caae  was  tried 
by  the  court,  which  found  the  following  facts, 
which  findings  were  Mnisniount  to  concluding 
that  the  averments  of  tbe  bill  of  compUlot  baa 
been  proved: 


"Finding*  of  FoA 

'First.  Tbat  Lewis  R  Dyer,  the  locator  of 
tbe  two  mining  clalmii  deecrlbed  In  tbe  com- 
plstntberein. called  respecll ve1y*'Antie-[B OS 
tarn  lode' and'Copper  the  Aceloite.'andaiiuated 
In  Uintah  county,  territory  of  Utah,  at  and 
prior  to  the  lime  ot  locallng  the  same,  discov- 
ered and  appropriated  a  mineral  vein  or  lode 
ot  rock  in  place. 

"Becond.  That  at  the  tfme  of  discovery  of 
said  vein  or  lode  and  tbe  location  of  said  min- 
ing claims,  the  land  Included  within  the 
boundaries  of  ssld  mining  claims  was  public 
mineral  land,  wholly  unoccupied  and  un- 
claimed. 

"Tbird.  That  after  the  discovery  of  said 
vein  or  lode  or  mloeral-bearing  rock  in  place, 
to  wit,  on  the  17th  day  ot  Beptember,  1887, 
said  Lewis  R  Dyer,  being  a  cltiEsn  of  tbe 
United  States,  located  the  two  raining  cldms 
described  in  the  complaint  herein  by  writing 
on  a  tree  standing  at,  or  in  close  proximity  lo, 
Uie  place  or  places  of  discovery  of  asld  vela 
or  lode  tbe  two  notices  of  location,  one  for 
each  of  said  claims. 

"Fourth.  Thai  said  notices  each  described 
the  respective  claims  by  reference  to  said  tree; 
also  respectively  described  the  boundaries  of 
each  claim  by  courses  and  dUtauces  from  said 
tree;  that  each  of  said  notices  contained  the 
name  of  the  locator  and  date  of  location; 
tbat  said  iree  was  a  siifBcient  natural  object 
by  which  said  claims  and  each  of  tbem  could 
be  Identified. 

160  V.  8. 
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"Fifth.  Thit  WMn  tftrr  the  wrltlnit  of  tald 
ttollcM  of  locMllOD  kod  during  the  inoDlh  of 
September,  1887,  said  Djer  marked  auffl- 
dnitlf  on  the  ground  the  txtUDdariM  of  Mid 
mioinK  clalmi  aod  each  of  them  b;  wtilng 
■aft&bTe  (tabes  or  pott*  at  the  cornen  of  each 
of  laid  clafmB;  also  at  tbe  center  of  the  re- 
•pecilve  Bide  lines  of  each  of  raid  claimB; 
al«a  bj  Kriting  on  the  stake*  to  Identify  them 
with  reference  to  tbe  reipecllvo  clalmi ,  and 
tecnrlng  laid  atakei  b;  stooei  piled  around 
them. 

"Sixth.  That  thereafter,  on  the  ISth  da;  of 
ITebruarr,  1B88,  said  D;er  caused  a  copj  of 
«ld  locatioD  DOtlces  and  each  of  them  *- 
be  recorded  Id  the  office  of  tbe  county 
GOrder  of  aald  coudI;  of  Uintah;  that  there 
was  not  at  that  lime,  or  at  Ihe  time  of  localing 
said  claims,  anymloinKdfBirict  recorder;  iliai 
said  mlnlDK  cl^ms  were  situated  In  what  bad 
SOO]  'been  known  as  tbe  'Carhnnate  mlalnic 
dliirict;'  that  the  rules  and  resulsilons  of  said 
■Dining;  district  bad  loog  prior  to  the  ITih  day 
of  September,  1887,  fallen  Into  disuse,  and 
were  not  then,  or  for  a  long  time  prior  thereto 
had  not  bMU,  to  force  and  effert. 

"Seventh.  That  tbe  pklniiff  Is  a  corpora- 
tion duly  organized  and  existing  under  tbe 
laws  of  tbe  state  of  Illlools,  and  was  so  or- 
gaoiced  on  Ibe  191b  day  of  Hay,  18B8. 

"EiRhlh.  That  on  the4tb  day  of  May,  ISeS. 
said  Lewis  R.  Dyer  duly  IriiDSferred  an  equHl 
undivided  one  half  of  said  mining  dsims,  and 
each  of  litem,  lo  Edward  A.  Ferguson  and 
Au{;usl  Biibn,  Jr. ,  and  that  tbcreafler.  to  wit. 
on  the  Z8ib  day  of  May,  1836,  Haid  Lewig  It. 
Dyer,  Edward  A.  Ferguson,  and  August  Bohn, 
Jr.,  duly  transferred  and  conveyed  laEd  min- 
ln|t  claima  and  cacb  of  them  to  the  plalnlilf 
company. 

Ninth.  That  since  paid  17tb  dav  of  Septem 
ber,  1887,  UDIii  the  lOih  day  at  June,  1689. 
said  Dyer  nnd  bis  grantee,  ihe  plaintiff  herein, 
continuously  worked  upon  nnd  Improved  said 
mining  claims  and  eacli  of  Ibem.  and  actually 
possessed  tbe  same,  and  have  expended  in  said 
work  and  improvements  up wnrd  of  the' 
of  (7.000;  that  said  mining  claims  are 
liguous  lo  each  other,  and  were  worked 
Juintlyand  In  common:  (bat  the  work  done 
and  ImpTDvemeDts  made  on  said  claims  were 
such  as  did  develop  said  claims  and  each  of 
them  and  that  for  each  of  tbe  calendar  years 
of  1887,  1888,  and  1686  more  than  $100  worth 
of  work  was  actually  done  on  each  of  said 
claims  by  said  Dyer  and  his  grantee,  theplaJO' 
tiff  herein. 

"Tenth.  That  on  Sunday  night,  the  9th  day 
of  June,  1869,  while  said  plaintiff  was  In  act- 
ual potsesaion  of  said  claims  and  working  tbe 
aame.  by  fti  agents  and  employees,  tbe  defend- 
ant William  Haws  went  upon  tbe  grounds  of 
■aid  minlnp  claltus  with  two  men,  and  wrong- 
folly  took  possession  of  tbe  same  and  the 
««nlnr  upon  tbesame,  prepared  to  bold  sucb 
powenfon  by  force,  and  did  wroni;tully  keep 
the  plaintiff  and  its  employees  from  thereafter 
working  on  said  mining  claims,  and  wrong- 
fallT  excluded  them  tberefrnm,  and  that  safd 
William  Haws  and  Keber  Timothy  and  their 
807]graDtees,  tbe  other 'defendants  tberelo, 
have  ever  since  wrongfully  excluded  the  plain- 
tiff from  the  poeseasIoD  of  said  mining  claim*. 
IM  D.  8. 


"Eleventh.  That  prior  to  the  said  9lh  dar 

June,  1889.  said  William  Haws  was  an  em- 
ployee of  the  plaintiff  and  Its  grantors  work- 
ing on  said  mining  claims;  that  said  Haw<  so 
workod  from  the  llih  day  of  February.  1688, 
until  the  IStb  day  of  August,  1888,  and  from 
October  94,  1688,  to  December  SI,  1888,  and 
aimin  resumed  work  In  tbe  month  of  Harcb. 
1869,  and  continued  to  work  for  plalnlifT  up 
to  and  Including  tbe  Ist  day  of  June.  1689, 
when  be  voluntarily  left  Ihe  emplny  nf  plain- 
tifF:  that  while  at  work  for  plaintiff  in  Ibfl 
year  of  1888  said  Haws  formed  the  secret  In- 
tention of  taking  possession  of  said  mines  and 
mining  claims. 

"Twelfth.  That  on  or  about  the  7tb  day  of 
June,  1889,  said  Uaws  procured  tbe  defendtint 
Ueher  Timothy  to  Join  and  assist  bim  In  mak- 
ing a  location  of  the  cround  described  In  tha 
complaint  herein,  which  was  then  being  act- 
ually possessed  and  worked  by  plainiifT.  and 
on  that  diLy  ssld  Buwa  and  Timothy,  wlilioiit 
right  of  enlry  on  the  ground,  sel  EufHcient 
stakes  lo  mark  the  boundnrlcs  of  Ibe  two 
claims,  which  they  called  'Scottish  Chief  and 
'Ontario  mine'  lode  mining  claims;  that  tbey 
also  posted  on  a  stake  placed  near  the  place  of 
discovery  of  plaintiff's  aforesaid  cleltni  loca- 
tion notices  for  each  of  said  claims;  that  Ibe 
location  notice  of  said  Bcntilah  Chief  lode 
was  signed  by  said  Heber  Timothy  and  Wil- 
liam Haws,  and  recited  that  Ihe  location  was 
a  'relocation'  of  the  Antietam  lode;  that  tbe 
said  Incniion  notice  of  the  Ontario  mine  lode 
was  signed  by  said  Willmm  Haws,  and  recited 
that  the  location  was  a  'relocation'  of  the  Cop- 
per the  Ace. 

"Thlneenth.  That  oo  the  4tb  day  of  June, 
1689,  a  mining  distHct  was  organised  Includ- 
ing nlihlo  Its  Imunduries  the  ground  hereto- 
fore described  called  tbe  '  Carbonate  district;' 
that  said  Scottish  Chief  and  Ontario  mine  lo- 
cation Doticce  were  recorded  on  thellih  day 
of  June.  1889,  in  tbe  records  of  said  Carbon- 
ale  mining  district. 

"Fourteenth.  Thai  on  or  about  tbe  ISlh  day 
of  September,  1889,  while  boldlns  possessloa 
of  said  mining  claims  of  pInlnlifT  nforessld. un- 
der the  wrongful  entry  of  si 


purpose  of  omitting  the  name  nf  said  Hawa 
from  tbe  lociuion  notices.  In  antlcipatlun  of 
proceeding*  being  taken  by  plaintiff  to  regain 
posseeslon  of  its  said  mining  cialms.  set  a  dis- 
covery stake  within  tbe  limits  aod  bounduries 
of  plaintiff's  said  mining  locations  and  not 
far  distant  from  the  place  of  discovery  of 
plaintiff's  said  mining  claims,  and  then  and 
there  placed  two  notices  of  locations  signed  by 
said  Heber  Timothy,  claiming  to  locate  two 
mining  claims  under  the  respective  names  of 
'Valao^  and  'Copper  King,'  and  set  *ufflc1ent 
slakes  and  marks  to  describe  and  deslgnata 
the  boundaries  of  said  mloing  locations  and 
each  of  them. 

"Flfteenih.  That  said  Haws  was  to  have 
and  own  by  agreement  made  with  said  Tim- 
othy all  of  said  Copper  King  and  one  half  of 
said  Valao;  that  said  claims  Include  subatan* 
tially  Ibe  same  ground  Included  In  and 
covered  by  plalnllfTs  aforesalil  claims. 

"BisteenUi.  That  on  the  Btb  day  of  August, 
M7 
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1800.  laid  Wtlllam  Haw*,  b;  hd  iDAtrument  in 
Wrilins,  convefed  to  the  defendant  Heber 
Timoiby  bU  lalereat  In  the  BcoUUb  Chief  and 
Ontario  mine  mining  cUimi  aforesaid,  and 
thai  OD  the  aame  dnf  aald  Timothy  conveyed 
lo  the  defendHUt  Michael  E.  Smith  the  alore- 
■ald  Scotilsh  Chief  and  Onlarlo  described  in 
■aid  deed  as  relocated  September  IS,  1869.  ao 
the  Copper  King  and  Valao  lode  claims,  and 
that  on  the  11th  day  of  August,  1890,  eald  de- 
fendant Smith,  by  an  Inatrumeot  In  vrltins, 
eoDveyed  to  the  defendants  Samuel  R.  Whitall. 
Wllllim  V.  R.  Whitall,  Edward  Keith,  and 
n«Dk  A.  Keith  an  undivided  one  half  interest 
Id  satd  Valao  and  Copper  King  claims. 

"Sefenteenth.  That  on  or  about  the  SSth 
day  of  August,  1890,  plaintiff  had  Ita  afore 
■aid  mining  clalmi  surveyed  and  stakes  reset 
tbat  Buffldently  marked  the  boundaries  of  said 
claims  and  each  of  them  and  (he  place  of  dis- 
ooveryi  that  at  the  place  of  discovery  plaintiff 
caused  10  be  posted,  on  the  39tli  day  of 
August,  1B90.  an  addendum  notice  to  each  of 
tlie  original  notices  of  localinn,  which  said 
addendum  notices  were  duly  slgoed  by  the 
■ecretary  of  plaintiQ  and  dated,  and  respect- 
ively described  the  claims  by  metes  and  bounds 
30B]aa  'ascertained  by  aclual  survey,  and 
also  by  reference  to  the  permanecl  workings 
of  the  claims;  that  said  noilces  were  recorded 
In  the  ofBce  of  the  county  recorder  of  said 
county  of  UinUhon  August  29,  1890. 

"Elgbieenib.  That  the  description  of  said 
claims  as  given  in  said  addendum  notices  Is 
tlie  same  descriplion  as  given  in  the  complaint 
of  the  plaintlll  herein;  also  thai  the  official 
survey  for  patent  of  said  mining  claims  of 
plaintiff  was  made  la  exact  accordance  with 
■•Id  descriplion  and  the  boundary  stakes  of 
■aid  claims. 

"Nineteenth.  That  in  (he  cnonths  of  August 
ud  September,  1890,  and  prior  to  the  com. 
mencemeut  of  this  action,  Ihe  defendants 
wrongfully  extracted  and  carried  away  !J6 
tons  of  ore  taken  from  plaintiff's  said  mining 
claims,  and  mid  all  bul  7  tons  (hereof  for  the 
net  sum  of  |1, 897.07,  except  as  to  Ibe  cost  of 
bauling  and  estracllng,  amounting  to  (34  per 


From  these  findings  Ihe  court  deduced  the 
following  conclusions  of  law ; 

"1.  Thai  the  plaintiff  was  al  the  time  of  the 
Gommencemenl  of  this  action,  and  still  Is,  (be 
owner  of  and  entitled  (o  the  possession  of 
themiolag  clnims  paiUcularly  and  specifically 
described  In  the  complaint  of  the  plainliO  here- 
in, and  called  respectively  'Antietnm lode' and 
"Copper  the  Ace  lodo'  mining  claims,  which 
■aicE  mining  claims  and  each  of  them  were  at 
the  lime  of  Ihe  commencement  of  this  actloo, 
•nd  have  ever  aioce  continued  to  be,  and  now 
(till  are,  valid  mining  clalma,  embracing  the 
pfemlses  described  tn  (he  complaint  herein, 
■nb]ec(  only  to  the  paramount  title  of  the 
United  Statea. 

"3.  Tbat  tlie  defendants  or  any  of  Ibem  or 
■ny  person  claiming  under  tbem  have  no  title 
or  interest  In  said  premises  whatsoever  and 
had  none  at  the  time  of  the  commencement  of 
this  action. 

"8.  That  said  plaintiff  Is  entitled  to  a  Judg- 
ment or  decree  against  said  defendants  for  the 
US 


possession  of  Ihe  Antieiam  lod«  and  Coppcf 
(be  Ace  lode'  mining  claims  and  premises  am- 
braced  therein,  aa  described  In  said  omplalnt, 
and  confirming  its  title  to  tbe  same,  and  that 
the  defendants  have  an  right,  tide,  or  Interest 
in  said  premisesor  any  pun  thereof  or*in[310 
tbe  ores  extracted  theretrnm :  also  tbat  plaintiff 
Is  entitled  to  Ihe  7  tons  of  ore  removed  by  tha 
defendsQts  and  not  disposed  of,  and  also  for 
(1. 047.57  damages,  and  also  for  the  coats  of 
this  actloo;  alio  enjnining  the  satd  defendants 
and  each  of  them,  their  servants,  agents,  and 
employees,  and  every  one  acting  under  them 
or  any  of  them,  from  extracting  or  removing 
ore  therefrom." 

Upon  these  findings  and  conclusions  a  judg- 
ment wpa  rendered  in  favor  of  the  plaintiff, 
(bat  it  "recover  from  the  defendants,  Wllllnm 
Haws,  Beber  Timothy,  Edward  W.  Eeitb, 
Frank  H.  Eeltb,  Samuel  R.  Whilall,  William 
T.  R.Wbitall,  and  Michael  E.  Smilh,  the  pas- 
session  of  the  Antieiam  lode  and  Copper 
tbe  Ace  lode  mining  claims,  silualed  in  tbe 
Carbonate  mining  district.  In  the  county  of 
Uintah,  territory  of  Utah,  and  Ihepremisesem- 
braced  therein,  and  each  and  every  part  there- 
of, the  same  being  ■peclflcaliy  described  in  tha 
complaint  of  tbe  complainant  bereto,  and  con- 
firming the  title  to  said  plaintiff  In  and  to  the 
same."  There  was  also  Judgment  for  damages 
and  costs  in  tbe  sum  of  $1, f192. IT.  and  a  decree 
for  an  Injunction  restraining  tbe  defendants 
from  extracliog    or  removing    ore  from  the 

On  December  8,  1890,  tbe  defendants  flled 
their  notice  of  intention  to  apply  for  a  new 
trial  on  the  following  srounds; 

"1.  Irregularities  In  the  proceedings  of  the 
court  and  an  abuse  of  discretion  in  the  court 
by  which  defendants  were  prevented  from 
having  a  fair  trial. 

"i.  Insufficiency  of  tbe  evidence  to  Justify 
tbe  findings  and  decision. 

"3.  Newly  discovered  evidence  material  to 
defendanls.  and  which  could  not  with  reason- 
able diligence  have  been  discovered  and  pro- 
duced at  the  trial. 

■■i.  That  the  findings  are  againat  law. 

"fi.  Errors  In  law  occurring  at  the  trial  and 
excepted  to  by  defendants." 

On  tbe  day  this  notice  was  given  the  court 
extended  the  time  for  filing  the  "speclflcatlona 
of  particulars  in  which  tbe  evidence  is  Insuffi- 
cient lo  support  tbe  findings  and  tbe  alSdavita 
as  to  Ihe  newly  discovered  evidence."  When 
this  period  'elapsed  the  defendants  pre-  [311 
sented  their  specifications  of  particulars  (which 
was  required  by  the  Utah  law,  SlrinafeUotn  v. 
<7a(n,99U.  S.  61S[25:422]},complainingonlyof 
tbe  insufficiency  of  tbe  evidence  to  support 
the  flndings  number^l  3.  4.  Q,  6, 10, 19.  14, 17, 
and  19.  The  affidavits  relied  on  aa  to  the  newly 
discovered  evidence,  fur  the  purpose  of  obtain- 
ing a  new  trial,  were  also  filed.  In  support 
of  tbe  complaint  as  to  the  insufficiency  of  the 
evidence  lo  sustain  the  findings  specially  ob' 
Jected  to  on  that  ground,  there  was  filed  an 
ezcerpl  from  the  testimony,  the  certificate  ap- 
pended thereto  reciting:  "The  foregoing,  to- 
gether with  Exhibits  C  and  D  and  the  map 
Exhibit  8,  is  Lbe  eubslaoce  of  ail  the  evidence 
lending  to  support  the  findings  which  are 
pointed  out  In  defendant's  specification  of 
160  U.S. 
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MTOn  u  not  nipported  by  the  eTidence  aod 
the  subslance  of  all  the  evidence  ptrtalniDg  to 
or  III  ual  rating  defend  ant's  assign  menu  of 
«rror."  Previously  to  the  filing  of  thii  utale- 
■lent  of  the  proof  nhich  related  solely  to  tbe 
coniToveried  findlDgt,  IhedefeodaDt  pretented 
Lis  "assigDDieut  u  lo  error*  of  Uw  occuninjc 
at  tbe  time  of  tbe  trial,  and  duly  excepted  to 
by  ihe  defendants."  The  errori  thui  a«sfgDed 
were  eleven  lo  Dumber,  and  all  referred  to  Ibe 
Tuliop  of  Ihe  court,  in  Ibe  progreti  of  tbe 
trial,  rejecllne  or  admlttiDfr  teBtlmony.  On 
tbe  ISth  of  February.  ItiUl,  rbe  application  for 
a  new  trial  was  overruled,  the  order  to  that 
end  recitiog;  "Said  motion  U  heard  upon  Ihe 
record!  and  alatements,  and  upon  affidsvlls 
died  by  the  defenilanta  in  support  of  tbelr 
motion."  An  appeal  wm  taken  to  tie  su- 
preme court  ot  the  territory,  where  the  judg- 
ment was  affirmed.  7  Utah,  SIS.  Tbe  opinion 
of  the  court  announced  that  tbe  findings  of 
tbe  court  below  were  sustained  by  ibe  proof, 
and  tbat.  as  these  fludln^  were  suppnrled  by 
"cnmpeteat,  relevant,  and  material  evidence, 
without  reference  to  tbe  action  ot  tbe  court 
admitting  or  rejecting  leHiimouy,  it  was  un- 
necessary to  deleruine  whether  error  had  been 
committed  in  such  respect,  since.  If  It  bad 
been,  it  waa  not  Teverstble  because  not  preju- 
dicial. Subsequently,  there  was  Bled  In  tbe 
supreme  court  an  assignment  of  errors,  alleg- 
ing that  the  court  bad  erroneously  affirmed 
the  Judgment  below,  when  It  should  have  re- 
313]  versed  tbe  same  because  of  'errors  com- 
mittcLl  by  the  trial  court  in  admitting  Incom [de- 
tent testimony.  The  matters  referred  to  In  tbe 
sssfgnmenttbus  filed  Id  Ibeeiipreuie  court  are 
Identical  with  those  which  were  embraced  iu 
the  assignment  wbicb  had  been  niade  below 
on  tbe  application  for  a  new  trial,  except  that 
tbe  eleventh  alleged  error  autgned  upon  the 
appeal  lo  the  lerrilorial  appellate  court  is 
omitted  from  tbe  latter  asstgnmeuL  There- 
after a  paper  was  filed  In  tbe  supreme  court  of 
the  territory  beginning  aa  follows: 

"Thii  la  to  certify  that  on  Ibe  trial  of  this 
cause  In  tbe  trial  court  tbe  following  rulings 
of  tbe  court  on  the  rejection  and  admission  of 
evidence  were  made,  all  of  which  were  ex- 
cepted to  by  (tefendaats  and  assigned  by  tbem 
as  error  on  appeal  to  this  court,  to  wit. 

This  WAS  followed  by  a  brief  excerpt  from 
tfae  proceedings  had  before  the  trial  court, 
purporting  to  show  exactly  what  occurred 
when  Ihe  rulings  rejecting  or  admitting  testi- 
mony were  made.  All  the  facts  which  are 
■tat^  In  this  paper  are  also  in  the  record  In 
connection  with  the  specification  of  errors  pre 
seoted  and  ibe  assignment  of  errors  made  In 
the  trial  court  on  the  appeal  taken  to  tbe  au 

tirems  court.  Appended  lo  tbe  paper  is  Ibe 
oil  owing  certificate: 
"The  above  statement  embraces  part  ol  tbe 
testimony  of  the  wltneases  named,  but  not  alt, 
nor  does  it  contain  the  testimony  of  other  wlt- 
ncMea  sworn  in  the  case,  but  is  correct  so  far 
as  it  goes,  except  showing  the  corrections  and 
explanations  appearing. 
'October  13, 18VI. 

"James  A,  Miner.  Judge. 
"C.  8.  Zane,  C.  J." 
The  defeodtiiti  below  prosecute  this  appeal 

uou.  & 


from  tfae  Judgment  of  tbe  supreme  court  of 
the  territory  of  Utah. 

Under  tbe  act  of  April  ?.  1874  (18  Stat,  at  L. 
27),  our  Jurisdiction  on  appeal  from  the  jud^ 
ment  ot  a  lerrilorial  supreme  court  is  limited  to 
determining  whether  the  facts  found  are  suflL 
cient  to  sustain  the  Judtmeot  rendered,  and  to 
reviewing  the  rulings  of  the  court  on  theadmlfr 
slon  or  rejeciloD  ot  leslimony,  'when  ex  [3 1 3 
Mptlops  have  been  duly  taken  to  such  rulings. 
We  cannot,  therefore,  enter  into  an  Investl^^ 
tlon  of  the  preponderance  of  proof,  but  eo» 
fine  ourselves  to  the  flndings  and  their  snlB- 
clency  to  support  the  legal  conclusions  wblch 
tbe  court  below  has  rested  on  them.  Arinv- 
/Mm  V.  Cain.  99  0.  B.  010,  eiS  [^:431,  4a9]t 
Idafio  A  0,  Land  Improt,  Go.  t.  BraiSmrj/,  IR 
U.  B.  S09  [BS-AZS]: Mammaa  Uin.  Co.  v.  Salt 
Lakt  Foundry  &  Maeh.  Co.  IBt  U.  8.  447  IS8l 
220].  The  statement  of  facts  contemplalea  1^ 
the  statute  Is  oae  to  be  made  by  the  suprenio 
court  from  whose  Judgment  tbe  appeal  li 
taken.  But  where  that  court  aSlrms  the  And- 
Ings  of  the  trial  court,  being  thus  adopted  by 
the  supreme  court  of  tbe  territory,  they  sub- 
serve the  purpose  of  a  finding  of  fact  on  Iha 
appeal  to  this  court.  Slfinsfittote  v.  Cain.  «H 
lupra.  Qulded  by  this  rule,  we  will  examlM 
the  errors  pressed  upon  our  attention,  consid- 
ering first  in  order  those  which  are  general  in 
their  nature,  and,  second,  thoaa  wnlch  it  b 
claimed  result  from  tbe  aclion  of  Ihe  trial 
court  Id  rejecting  or  admitting  testimony. 

1.  The  contention  that  the  trial  court  did 
not  consider  the  affldavlta  as  to  the  newly  di» 
covered  evidence  presented  for  Ihe  purpoae  of 
obtaining  a  new  trial,  U  fully  answered  bytlw 
order  refusing  the  new  trial,  which  recltM 
"that  it  was  heard  upon  the  record  and  stato- 
ment  and  upon  tfae  affidavits  Sled  by  the  d«- 
fendants  in  support  of  their  motion."  Thlt 
takes  the  case  entirely  out  of  tbe  prlnclplo 
announced  In  ifallas  v.  Uniltd  Stata,  146  D. 
B.  140  [36:  617].  Tbat  case  Involved  a  refusal 
to  exercise  discretion,  whilst  tbe  conleDlioii 
here  amounts  to  the  esserlion  of  a  right  lo  con- 
trol a  discretion  when  it  has  been  lawfully 

2.  A  further  claim  of  error  is  that  tbe  Bnd- 


„  8241)  requires  tbat  "in  an  action  for  ttao 
recovery  of  real  property.  It  must  be  descrilMd 
In  the  complaint  with  such  certainty  at  to 
enable  en  officer,  upon  execution,  to  identify 
It;"  and  that  the  mines  In  dispute  are  desl^ 
nated  in  tbe  findings  solely  by  reference  io  tM 
de«criptlons  contained  In  the  complaint  whiek 
It  Is  asserted  does  not  sufficiently  Identify  Uw 
premises  to  enable  an  officer  to  execute  a  writ 
of  "possession.  If  ibis  proposition  was  [314 
supported  by  the  record,  tfae  necessary  result 
would  be  that  Ihe  Judgment  ot  the  court  below 


tISs  in  error,  would  be  prejudiced  thereby, 
and  would  be  tbe  only  party  entitled  to  coB- 
plain.  But  tbe  flndlngs  amply  support  tlM 
reference  made  in  the  judgment  to  tfae  prem- 
Isea  sued  for,  to  wit,  the  "Anlletam  lode  and 
Copper  the  Ace  lode  mining  claims,  aituated 
In  the  Carbonate  mining  diiuict  in  the  coun^ 
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of  Ulntsb,  territory  of  Uub,  and  premlL_ 
em^rtced  Iberelo,  and  eacb  and  every  part 
tberenf,  Ibe  Kama  being  ipeclScally  deacribeil 
in  iliB  complaint  bereln."  It  ii  not  doubtful 
thai  ilio  decree  and  complMot  taken  togeiber 
fully  de«cribe  and  furniah  ample  meani  for 
identlflcallon  of  tbe  properly  to  which  defend- 
Uid  in  error  was  adjudged  lo  be  entitled. 

8.  It  waa  alio  urged,  for  Ibe  first  lime,  upon 
the  argnmoDt  at  bar,  Ibat  ai  C.  8.  IIet. 
8ut.  %  3310,  prOTldw  thai  no  locallon  of  a  mln 
fug  claim  iball  be  made  until  the  discorery  of 
«Tdn  or  lode  wilLIn  the  llmita  of  the  mine 
located,  the  complaint  waa  fatally  defective  In 
not  averring  aucli  a  dlacuvery  prior  to  Dyer's 
alleged  location,  and  Ibat  there  waa  an  entire 
kbieuce  of  erldeoce  to  lustlf  j  tbe  trial  Judge 
Id  concluding  a*  be  did  In  bis  Aral  finding  that 
Djer,  "at  and  prior  to  Ibe  lime  of  locating 
tbe  claims.  dlaco?er«d  and  appropriated  a  mln- 
«ral  vein  or  lode  of  rocb  Id  placa*'  Tbe  coulen- 
tlon  Ihat  tbe  complaint  did  not  aver  discovery 
It  without  merit.  No  demurrer  wasSled,  and 
■o  far  as  Ibe  record  discloses,  no  objection  waa 
made  to  the  admissibility  of  proof  of  discovery 
OD  the  ground  that  it  waa  not  alleged,  nor  was 
error  In  this  particular  assigned  Td  Ibe  lower 
court  or  Id  tbe  supreme  court  of  the  territory 
ot  In  the  record  as  required  by  law.  We 
might  well  dismlBS  the  assertion  that  there 
was  DO  evidence  wblcb  Justified  the  trial  judge 
Id  itatiog  in  bis  first  proposition  of  fact  that 
there  had  been  a  discovery,  with  the  answer 
tbat  It  amounts  merely  to  a  contenlion  tbat  tbe 
evidence  did  not  Justify  the  flndiDg.  The  rec- 
ord, however,  demnostratee  the  unsoundneaa 
of  tbe  con  ten  (io  a.  Under  Ibe  law  of  UUh,tho«e 
81S]  against  wbom  the  judgment  *was  ren- 
dered In  tbe  trial  court  were  obliged,  on  motion 
for  a  new  trial,  lo  specify  what  particular  Qnd- 
iDgs  of  fact  were  objected  to  as  unsupported 
by  Ibe  evidence.  In  obedieoceto  this  require- 
menl,  the  defendant  specified  the  findings 
which  be  charged  were  not  borne  out  by  Ibe 
proof,  and  in  so  doing  made  no  complafnt  aa 
lo  tbe  first  finding  whiqb  contalas  tbe  matter 
now  aaaerted  here  to  have  no  support  whatever 
Id  tbe  proof.  The  practice  in  addition  re- 
quired tbe  trial  court  to  certify  to  tbe  supreme 
GODrtof  tbe  territory  only  "so  much  of  tbe 
ovidence  aa  may  be  necessary  to  explain  the 
particular  errors  or  grounds  specified  and  no 
more."  StrirmfeOme  v.  Cain.mV.  S.  601  [31. 
4S1].  and  auch  is  the  cerliflcate  annexed  lo  tbe 
•itracta  from  the  evidence  which  made  up 
the  record  taken  to  tbe  supreme  court  of  the- 
territory.  It  therefore  follows  that  the  de- 
fendants below,  after  failing  In  the  trial  court 
tn  object  to  ifae  first  finding  as  unsupported  by 
Uie  evidence,  and  thereby  securing  tbe  omla- 
^D  from  the  record  of  all  tbe  tesllmony  sup- 
porting such  finding,  now  seek  to  avail  tbem- 
•elvea  of  the  absence  of  the  proof  which  they 
have  caused  to  be  omitted  from  the  record. 

4.  It  is  contended  thai  tbe  findings  do  not 
Justify  tbe  decree  because  on  their  face  it  ap- 
peara  that  the  discovery  by  Dyer  was  merely 
ot  one  vein,  and  as  the  claims,  located  under 
th la  discovery  were  two  In  number  and  3,000 
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the  findings  are  not  supported  by  the  evidence. 
It  Is  wiibout  merit.     Obviously,   if  tbe  legal 

firoposition  upon  which  It  depeoda  be  well 
ounded,  aa  to  wblcb  we  express  no  opinion, 
it  is  equally  applicable  lo  the  mining  claim* 
asseried  by  the  plaintift  In  error.    The  find- 


whole  case  as  to  tbe  plainlltrs  fn  error  retts, 
were  placed  upon  practically  tbe  same  ground 
covered  by  tbe  mining  claims  of  the  defendant 
in  error:  indeed,  the  finding  Is  that  they  (tbe 
Hans'  claims)  were  mere  relocations  of  I'lie  ex- 
isting mines,  snd  therefore  equal  lo  them  *13 10 
in  length.  It  follows  that  if  there  wiu  an  ek- 
cest  of  qiianlily  as  to  tbe  claims  asserted,  on 
the  one  hsnd.  alike  excess  neceaaarlly  existed 
In  tbe  claim  relied  upon  on  the  other.  True 
tbe  location  by  Haws  was  made,  not  only  in 
bis  own  name,  but  In  tbe  name  of  Timothy, 
thereby,  on  the  face  of  such  location,  imply- 
ing that  there  waa  not  one  locniion  of  S.UOO 
feel  hut  two  locations  of  l.fiOOfeet  each,  by 
diflercDt  persons.  Tbe  findings,  bowever, 
completely  dispel  this  sltuntion,  tor  they  con- 
clusively determine  that  Timothy  wsa  a  mere 
iDStrunientality  for  Haws  In  <he  execution  of 
bis  wrongful  purposes,  and  hence  that  tbe  two 
mines,  whlcb  were  apparently  located  in  the 
name  of  HasFt  and  Timoiby,  were  In  realliv 
each  located  by  Haws  himseir.  But  the  find- 
ings go  further  than  this;  they  absolutely  pre- 
clude tbe  pniaibllity  of  a  discovery  or  valid 
location  by  Have  or  hte  coofederate  Timothy. 
The  facts  on  thit  subject,  established  by  Ihe 
findings,  are  brielly  these:  Haws,  an  employee 
of  tbe  defendant  In  error,  while  engaged  in 
Buchemploymentin  working  the  mines  by  it  lo- 
cated and  of  which  it  was  in  the  actual  possea- 
sion,  conceived  Ibe  secret  intention  of  taking 
possession  of  the  property  of  bis  employer*  for 
Ills  own  benefit.  In  execution  of  this  illegal 
purpose  be  procured  the  asristance  of  Timothy 
In  making  a  s&«alled  location  on  Ihe  ground 
which  was  then  occupied  by  bis  employer  and 
upon  which  he  (Haws)  was  working  as  its  serv- 
ant. Thai  they  selslHkPS  and  poated  notices  so 
as  to  cover  tbe  claims  already  discovered  and 
wblch  he  knew  were  being  worked  at  the 
time  these  stakea  were  placed  and  notices 
posted,  and  that  shortly  after  this  wrongful 
driving  of  slakes.  Haws,  in  the  night-time, 
ousted  the  defendant  in  error  from  tbe  posaea- 
alon  which  It  enjoyed,  and  the  illegal  dispoa- 
session  thus  accomplished  was  thereafter 
mainlained  by  force.  Tbe  elementary  rule  U 
that  one  must  recover  oa  the  atrengib  of  hit 
own  and  not  on  the  weakness  of  the  title  of 


agninst  one  who  has  taken  posseasiou  by  force 
and  violence.  This  exception  is  based  upon 
tbe'mosi  obvious  conception  of  Jusiice.1317 
and  good  conscience.  It  proceeds  upon  tbe 
theory  that  a  mere  intruder  and  trespasaer  can 
not  make  his  wrongdoing  successful  by  aasert- 
Ing  a  daw  in  tbe  title  of  tbe  one  against  whom 
the  wrong  baa  been  by  him  commitied.       In 

leoD.  s. 
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□ature  mad  extent  ot  >ach  locslton.  TIm  mow 
reMon  U  applicable  to  the  objection  mMl*  to 
the  teelimonr  of  Doneher. 

(e)  It  la  cooteDded  thst  the  dlitrict  court 
erred  In  pennilttng  two  witneuM  to  teetifj  u 
to  the  coavermtlon  hftd  with  Hawi  leUtiva  to 
bla  Intention  to  take  poeaesalon  of  tbe  mlnea 
operated  bj  the  plalalfS.  This  evidence 
tended  to  aupporl  certain  allegBtiooa  cootained 
in  the  aecoDd  cause  of  action  let  out  In  the 
complaint,  and  appears  material  to  such  alle- 

5HtloD«;  aod  WBK  doubtless  accepted  as  erl- 
encein  support  of  the  fact,  stated  at  the  close 
of  the  eleventh  finding  of  the  trial  Judge, 
"that  while  at  work  for  tbe  plamtlfT  in  tbe 
year  1838,  said  Haws  formed  a  secret  iiileniion 
of  taking  possession  of  the  mlnea'and  mliiins 
claims  of  plalQllfT."  There  was  no  attack 
upon  the  sufflcleucy  of  the  proof  to  sustain 
this  finding;  moreover,  the  tealimony  of 
Haws  as  contained  in  the  record  admits  that 


418,  4S61,  this  court,  ipeaking  through 
AufiH  (hirtls.  said: 

"A  mere  intruder  cannot  enter  on  a  person 
actually  seised,  and  eject  him,  and  then  oues' 
Uon  his  title,  or  set  up  an  ODtslandla^  title  In 
another.  The  maxim  that  the  plalutifF  must 
recover  on  the  streogtb  of  his  own  title,  and 
not  on  the  weakness  of  the  defendant's,  is  ap- 
plicable to  all  actions  for  tbe  recovery  of  prop- 
erty. But  if  tbe  plaintiff  bad  actual  pHur 
poaaesslon  of  the  land,  this  la  strong  enough 
to  enable  him  to  recover  It  from  a  mere  tres- 
passer, who  entered  without  any  title.  He 
may  do  so  by  a  writ  of  entry,  where  that 
remedy  Is  still  practiced  (Jaek»im  v.  Bailan  A 
W.  E.  Corv.  1  Cush.  876).  or  by  an  ejectment 
{AlUn  V.  Ritington,  9  Saund.  Ill;  Dot.  Bur 
iwtgh.  V.  JRfad.  8  East,  85fl:  Dot.  Hvgha,  v. 
Dj^baU,  1  Mnod.  &  H.  M6;  J/ickion  v.  Hiam, 

2  Johns.   438;   milnet/  v.   Ipj-^'i;,  IS  Wend.    __ _ __ 

171).  or  he  msy  malotalQ  trespass  {Cilleru  v.  he  formed  the  intention  \o  take  possession  un- 
Ooteptr.  4  Taunt.  MB;  Oral.am  v.  Ftat,  1  East,  der  the  suggestion  that  he  considered  that  hs 
24fi),"  had  the  right  to  make  a  relocaUon. 

So,  also,  la  B^irt  v.  Panjavd.  9Q  V.  S.  180,  (>f)  Lastly.  It  is  contended  that  the  district 
183  [25:  4S1.  4S3].  It  was  said,  Mr.  Juttut  coQrterred*lapermlttingtbeplBlntifCtor310 
Miller  exprcFsing  the  opinion  of  the  roitri:  prove  that  It  bad  expended  between  $7,000 
"In  ejeciment  or  Irespassjuittvfinujium/iv^'t,  and  $8,000  in  working  tbe  mines,  from  the 
actual  possession  of  the  Isnd  by  the  plaintiff,  time  it  took  possession  until  it  was  ousted 
or  his  receipt  of  rent  tbercFor  prior  to  hisevic  therefrom  by  tbe  defendant  Haws.  This  tes- 
tion.  is  prima  fade  evidence  of  title,  on  which  limony  wai  offered  to  show  good  falih  In 
be  can  recover  against  a  mere  tresoasser."  worklnelhe  property  by  tbe  plaintiff  com- 
The  came  principle  was  enforced  in  C"i"pdeU  pany.  We  think  it  was  competent,  in  view  of 
V.  IbiLkin.  on  U.  8. 2«],  262  [2.5:  i85.  43*1,  and  the  requirements  of  U.  8.  Rev.  8tal.  g  2324. 
applicBtioQ  of  it  to  various  conditions  of  fact  "thai  on  each  claim  located  after  May  10. 1872, 
Is  shown  In  Atiurton  v.  Fowler.  9fl  U.  B.  B13  and  until  a  patent  has  been  Issued  therefor,  no 
n4:  733];  Bflk  v.  Menglia:  104  U.  8  379,  287  less  than  $100  worth  of  labor  shall  be  per- 
\2i:  735.  738];  Glacier  Mountain  8.  itin.  Co.  v.  formed  or  Improvements  made  during  each 
WiUit,  137  U.  8.  471,  481  [82:  172,  174].  year." 

There  remains  only  to  consider  the  errors       Judgment  Oiglrmtd. 
which  are  sswrled  to  have  arisen  from  rulings 

of  the  trial  court,  admitting  or  rejecting  teati-       Mr.  JtuUet  Orar  was  not  pi 
iBony.  argument  and  took  no  part  In  tb« 

(a)  The  objections  to  tlie  admlaaibllily  of  tbe  this  case, 
copies  of  Dyer's  notice  of  location  Decome 

wholly  immaterial,  in  view  of  the  findings  on  

tbe  subject  of   the  actual  location   made  by 

Dyer.  The  aiitb  finding eatabliibes  that  there  WILLIAM  H.  MARKHAM.  PIff.  in  Srr„ 
318]  nas  not  at  the*  lime  the  copies  were  left  '' 
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the   rules  and  regulations  of  what  had  been 

known  as  the  "Carbonate  mining  dlsiricl,"lD  (See  B.  C  Beporter'i ed.  S1»«SJ 

which  said  claim  was  situated,  had  long  prior 

to  Dyer's  location  fallen  into  disuse,  and  were  Sufficitney  n^  indittment—petjurf—tubitanea 
not  then,  and  for  a  long  time  prior  tliereto  had  "/  offinie. 

not  been,  in  force  and  effect     In  such  invent 

there  was  no  statutory  requirement  that  no-  L  An  oath  is  sufflolently  alle«ed  in  an  iDdlotmeot 
tlccs  should  be  recorded.  V.  S.  Rev.  Btat  '"— H""*"'""''"' "-''hp™«i.«.^tnB.« 
e  3824;  IfoTth  Jioonday  Min.  Co.  v.  Orient 
IRn.  Co.  1  Fed.  Rep.  523.  683.  Moreover,  tbe 
acta  of  Dyer,  enumerated  in  the  fourth  finding. 
oonstituted  a  sutficlent  location  by  him  of  the 
two  claims,  as  against  subsequent  locaton,  Ir- 
respective  of  the  posting  of  noticM.  U.  8. 
Hbv.  Stat.  6  2S34,  merely  required  that  the  lo- 
cations shall  be  distinctly  marked  on  tbe 
ground,  so  that  their  boundaries  can  be  readily 
traced.  Book  v.  JtitHei  Min.  Go.  B8  Fed.  Rep. 
100.  112  at  teg.  and  authorltlos  cited,   p.  IIS. 

to  show  knowledge  by  Haws  ol  Dyer's  loca-    „  pn„ed  etatca  v.  Curtis,  ff;  OL 
tlM,  that  be  recognized  it.  also  becomes  Imma-      ^  lo  mfiettney  of  crfdenM  to  oamM.  ol  ptffuf* 
Imal,  in  view  of  tbe  finding*  establishing  the    me  note  to  United  Blate*  v.W«od,lI>:m. 
IWD.S.  U.  a.  Book  40.  88  .--  i     ^1 

D,g.l,zedDvC:.l.)l>'^k 
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been  taken  before  a  soecial  eisinlneT  of  the  pen- 
skmbiiTaau  of  the  United  HUtea,  as  that  oflloer 
had  BUtborltr  to  administer  Ihe  oath  under  U.  S. 
Bev.  Stat  I  t7H,  as  ameuded  tir  toe  act  of  Jul/ 
B.  1BB2.  and  under  tbe  aot  ol  March  B,  18SL 
i.  Under  (T.  B.  Bev.  Slat.  I  ESM.  an  Indictment  for 
perjury  Is  sulflotent  after  verdict,  wblcb  states 
the  oOoer  before  wbom  the  alleaed  false  oalli 
was  taken,  tliat  he  was  competent  lo  administer 
an  oath,  rlvei  the  words  01  ibe  alleged  false  state- 
ment, and  ohanrra  that  It  iras  part  of  adepeat- 
Kon.— Tha  oaU)  mtiat  be  low/ullii  odmlnMercd  h* 


:SupRKiii  Court  op  trb  Uxitbd  Statrb. 


tloD  flven  t>r  the  mocund  befnre  Buch  ofBcFr  and 

WU  raMerUI  to  ui  Inquiry  then  pond  1  nr  bpf ore 

id  within  the  Jurtodlcllon  of  lh«Unl(«<l  futea 


InJuTlcs  rcct^lved  by  lilma 


t.  U.S.  Her.  Stmt.  I  10».  does  Dot  dtapeon  with  the 
r«qulremeDtlDlG39Btbat  an  ludk'tnieat  torper- 
]urr  must  Kt  forth  the  lulislKUce  ill  tho  oBeiMe 

[No.  544] 
Stibmitltd  Soctmbrr  IS,  1895.     Dteided  Dttem. 

berlH.  IS'jS. 

Pr  ERROTt  to  Ihc  IHKlrict  Coiirl  nf  the  Uniled 
StutM  for  tbe  District  of  Kuniuckj  to  re- 
view  n  luilEoient  of  that  court  coDrtrting 
William  H.Markbam  of  the  crime  of  perjury. 
Affirmti. 

Statement  by  Mr.  JutlUe  Hftrl»ii; 

The  plalDtifT  Id  error  niut  liiilicied  Id  the 
district  court  of  the  Unitnl  SiAies  for  (he  ilin. 
Irict  of  Kentiicliy  for  tlii;  criini-  of  perjuty 
u  dellDed  In  U.  S.  Rev.  Slat.  %  SU9:>. 

The  defeDtUnt  pleadetl  Dot  guilty.  The 
flnt  and  oecond  counia  related  lo  ccrtala  slate- 
IBeDla  by  the  accused,  nlle;^  in  have  beea 
wilfuIlT,  falKcly,  aud  feloniously  niaik'.  In  fl 
dcposlUDD  glfcn,  UDder  oaih,  befort-  G.  C. 
Loomil,  a  spotiat  etnmincr  of  the  pension 
bureau  of  the  Unitml  SlateR.  such    ' 


tbeCnmmiraloDer  of  PcnKlnni 
a  claim  nl  tbe  accuaeil  for  a  pt-niilon  from  ilie 
United  SUtes.  The  third  count  st-t  out  nuolhcr 
Btalcment  of  the  accused  In  (he  sninc  ilenosi- 
tloD,  and  charged  that  be  did  Dot  twliere  It  to 
be  true. 

Tbe  defendant  vas  found  guilty  upon  (be 
fourth  count  of  ibe  lDdlc(inen[.  which  mwi 
aa  follow 

"And  I 
oaths  aforc^ 

Bowling  Qrmn,  in  tbe  di>trict  afon.'-:iiicl.  i>n 
tbe  sevendi  day  of  October,  In  the  year  of  our 
Lord  eighteen  hundrisl  ami  ninelj'lwn,  ih« 
matter  uf  the  berfiuHrUT  nieti(ioiie<l  dciioBUion 
became  BDd  was  mulerlid  in  an  liiipnry  then 
pending  before  and  within  the  juriRiliclioii  of 
the  Con; mis- inner  of  Pensiona  o(  the  United 
Slates,  at  Washington,  in  (he  DiKirirt  of  Co- 
lumbia; whereunou  snid  William  H.  Mnrk1i:im 
did  then,  at  siitil  Bowling;  Orei-n,  wilfully  unil 
corruptly  lake  a  solemn  oath  licfore  G.  C. 
Loomis,  then  anil  (here  a  special  examiner  of 
the  pcnnlon  bureau  of  tbe  United  Stales,  and 
then  and  there  a  competent  nlHirr  and  Jiavini- 
lawful  authority  to  administer  sniil  oath.  Ibnl 
a  ceriaiu  wri([en  depnxiilon  then  and  therr  by 
said  Markham  subscribed  was  then  and  there 
true,  and  in  giving  said  deposition  said  Mark- 
bam  waa  asked  by  Raid  Liximls  a  question  In 
8ul)Slance  and  cffi;ct  as  foJlows,  to  wit :  'Have 
vou  received  any  injury  to  fnreflngcr  of  riirbt 
haoO  Rlnce  the  war  or  since  your  disch»r^e 
from  Ibe  armyj' (by  which  »ai'Iquesliiin  sikid 
S'2 1 1'Loumis  refrrred  and  raid  Mnrkbam  well 
iinderatood  said  Loomis  lo  refer  lo  the  right 
hand  of  saiil  Klarkhsm)  and  in  answer  to  Bai<l 
question  iaid  Markbam  (hen  and  there  made 
aadsuhacrlbedan  answer  andatatement  in  sub- 


tlic  forcflngcr  of  his  right  band  slnt-e 
Markham'n.  discharge  from  the  army  nos  ineu 
and  there  material  to  said  inquiry,  aod  was 
then  and  there  not  inie.  Wlirreas  in  truth 
and  in  fact  tbe  said  Miirkbnm  had  thpn  and 
Ihcrelororerecvivcil  an  Injury  to  Ibe  forefinger 
of  bis.  said  Markhain'a,  right  ban. I,  a=.  be.  the 
said  Markham,  thenand  (here  very  wfllknew. 
And  so  tbe  Jurors  afnre'aid  upon  ibi-lr  oaths 
nforcRaid  say  that  said  Miirkb^im  did  commit 
wilful  and  corrupt  perjury  in  Ibe  ninnncr  and 
form  ns  Id  (his  count  nfnresaid.  nL'Hin<i."  etc. 
Tbcre  wnn  no  demurrer  to  the  iurIiclm<'nl,nor 
any  moijim  lo  quash  either  of  ibe  <.'oi:ni.' 

The  defendant  moved  for  an  arrest  nt  judg- 
ment upon  the  foDnwIng  grounil.':  Isl.  That 
the  rount  upon  which  he  was  fnunJ  guilty 
chargi-d  do  olfi'nse  uoder  the  st:i(iit''.  2d. 
That  lis  avermi-ulK  did  nn(  Inform  the  court 
thai  nuy  olTvu'^  had  bei'nciimmllli-il.  nor  show 
(bat  I.onini.i.  theexaintocr.  »:■.;  :.iitlioriml  (o 
administer  the  onth  nllemd.  Md.  Tli:il  (he 
averments  did  not  set  forth  the  procetiling  or 
cause  In  which  the  defendant  wa<>  char^ied  to 
have  given  bis  deposlliim  or  madt:  oaih  !»  Ibe 
Btalenient  aliei-eii  tn  bi^  false,  in  such  manner 
as  In  libnw  that  the  dcpnsiiinn  and  the  :i!lej^ 
fal«e  stiitemenl  wen'  material  lo  any  inrm'lry 
iir  matter  befnrv  the  ('•>mmi'.<loii<-r  <•'.  Ten- 
Kinns,  Dor  to  wliat  said  inquiry  rebiled.  nor 
show  ihat  Loomis.  special  examiner,  had  any 
lawful  authority  to  swear  or  riiiuire  llie  de- 
fendant (o  swear  to  the  drposKioM  <it-''.'ement 
aveiTcd  to  be  fal-c,  nor  for  whiit  purp'p*!-,  ntw 
upon  what  i-nusi'.  or  invenllgritioo  of  what 
claim,  nr  of  any  Hiiim  pendini;  tn'run-  any  ile- 
jiHrtincnt  of  the  government  or  in  ^\r.\  court. 
4lh.  That  It  did  not  aver  farts  sudl'.ient  to 
show  Ihe  materiality  of  (he  oalbor  -.rircmcnt 
Hlli'^'d  (o  have  been  mailc.  .^Ib.  Tliiit  Hip 
words  cliargeil  to  have  Inrn  sworn  "to  liy  j  322 
defeodant  were  not  averred  to  hiivi-  Ui'u  >w<irn 
towiirully  and  cx>rnipily.  6ih.  Thai  ii  failed 
to  aver  what  charge  was  under  inve<li!ia(luQ, 

Tbe  molbm  tu  arrest  of  judgnKnt  w:i-  o»er- 
nded.  and  the  accused  wa*  wiiteiii'cd  to  make 
his  fine  lo  (be  United  States  by  the  pavmeot 
of  ^!i,  and  (n  be  ImprliMined  at  hard  lafiiir  Id 
tbe  Indiana  state  prison,  aomh,  at  JeffiTson- 
ville.  Indiana,  for  tbe  fi;ll  period  of  !wo  years 
from  a  day  named.  From  that  Jiid^meDt  the 
]>res<.'Dt  writ  of  error  was  proEecuted. 

.Vr.  Samuel  McKee  for  plaintiff  iu  error. 
Jilr.  Edw&rd  B.  Whitne)^.  A'»ist:tDt  At- 
torney Qpiitnil,  for  deteudaot  in  eiror. 

Jfr.  JiiMtice  Harlaa  dclivereil  the  opinion 
of  the  court: 

The  coDtenlloD  lhat  (he  lodictmcDt  wai  Id- 
suDlcient  in  law  cannot  1<e  Nustiiiniil. 

Bv  U  S.  Her,  Sist.  S  4T44,  a*  .iimnded  by 
tbe  acl  of  Jnlv  2Tt.  Isi^'J,  chap.  -iVi.  it  is  pro- 
videii:  "The  Oommissioner  of  Pension*  Is  an- 
(borizcd  (o  dcdiil  from  timi-  to  time  derka  or 
persiinM  emplnyed  in  hi-*  olllce  In  make  spedd 
eiamlnailon'i  into  (he  merits  of  such  pensloD 
or  liounty  land  claim'i,  wlielher  peadlDCor 
adliidicated,  as  he  may  deem  proper,  and  to 
aid  in  (he  prnseculioD  of  anv  partr  appearing 
ICO  U.  8. 
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on  aneb  unmlmitloui  lo  be  guillj  of  Irauil, 
•Itbei  ia  tbe  presenlalton  or  Id  procuriaK  the 
kllowuice  ol  gucb  clftlm*;  and  any  pereon  to 
detailed  thiill  have  power  U>  tdoiluUter  oalba 
■nil  t fthe  ifflilikvlu  aod  depoalliona  in  tbe  courM 
or  such  ezuDfnUloot,  and  to  orally  examine 
witneaaea,  and  maj  employ  a  ateDOKrapbet 
ifben  deemed  neceaaary  bj  tbe  CommTwloner 
of  Peoaioni,  Id  Important  caaes,  such  aienog- 
Taplier  to  be  paid  by  auch  clerk  or  peraon,  and 
the  amouDt  so  paid  to  be  allowed  In  bla  ac- 
333J  cimnu."  U. S.  lte».  8tal.S 47«.»23 SIbU 
at  L.  i7».  And  by  g  3  of  tbe  act  of  Uitich  8, 
1891,cliap. 546. It  WHB provided:  "ThRltheGame 
power  to  administer  oaibs  and  take  BtDdavita, 
which  by  virtue  or  aection  4744  of  the  Revised 
SUlutea  la  conferred  upon  cicrka  detailed  b; 
the  Coramiaaioner  of  Penalona  from  hia  office 
lolnfeetl^te  luspected  allempls  at  fraud  on 
tbe  ^verumenl  llirough  and  by  virtue  of  tbe 
penalon  lawi,  aod  to  aid  la  prDaecullDg  any 
person  ao  ofTeudlng.  ahall  be.  and  la  hereby. 
extended  to  all  apeclal  ekaminera  or  additional 
apecial  eiamiuera  employed  under  auttiority 
of  Conereea  to  aid  in  the  aame  purpose."  26 
Slat,  at  L.  1083. 

Id  view  of  these  enactments,  the  averment 
that  the  oath,  charged  to  have  bepti  wilfully 
and  corruptly  taken,  was  taken  "bcfnri!  G.  C. 
LoomlR,  then  and  tlit-re  a  sptclal  exitmlner  of 
the  penalon  bureau  of  the  United  State*,  and 
then  and  there  a  competent  officer  and  having 
lawful  authority  to  aiiministcr  said  oath."  waa 
sutScient.  In  connection  with  the  stnlute,  to 
inform  the  accused  of  tbe  official  cbarncler  and 
atithnrlly  of  the  officer  before  whom  the  oath 
WHS  taken. 

It  ii  provided  by  U.  8.  Rev.  Blat.  §  B8B3, 
that  "every  person  who,  bavine  Taken  an  oath 
beforeacompetent  tribunal,  offiiiT,  or  person, 
in  any  case  In  which  a  law  of  [he  United  States 
Biitborizea  an  oath  to  be  administered  that  he 
will  lealify,  declare,  di'pose,  or  certify  truly, 
or  that  any  written  lefttlmony,  declaration,  de- 
position, or  other  cerliScute  by  bim  subscribed 
IS  true,  wilfully  and  contrary  to  sucb  oath 
states  or  aubacrilK'S  any  material  matter  whlcb 
lie  does  not  l>elieTe  to  be  true,  is  guilty  of 
perjury,  and  shall  be  punished  by  a  Sneol  not 
more  than  $2,000,  and  by  Imprisonment  at 
hard  labor  not  more  than  Ave  years,  and  shall. 
moreover,  thereafter  be  incapable  of  giving 
testimony  in  any  court  of  Ibe  United  Stales 
UDtil  such  lime  aa  the  Judgment  against  him 
is  reversed." 

And  by  section  53S6  It  Is  declared  that  "In 
every  preaenlroenl  or  Indiclment  prusecuied 
againat  any  person  for  perjury,  It  shall  be 
sufficient  to  set  forth  the  substance  of  the 
offense  charged  upon  the  defendant,  and  by 
what  court,  and  before  whom  the  oath  was 
taken,  averring  sucb  court  or  person  to  have 
competent  authority  to  administer  the  same, 
together  with  the  proper  averment  lo  falsify  the 
matier  wherein  the  perjury  isaaalgiied,  wlUi. 
324]  out  setting  forth  the  bill,  answer,  'infor- 
maiioD,  Indictment,  deciaralion,  orany  part  of 
any  record  or  proceeding,  either  in  law  or 
equity,  or  any  affidavit,  deposition,  or  certifi- 
cate, other  than  as  hereinbefore  stated,  and 
without  setting  forth  the  commission  or  au- 
thority of  the  court  or  peraoii  ttefore  whom  Uie 
perjury  was  commhted." 
160  U.S. 


The  requirement  that  (t  shall  be  sufflcient  is 


SUtules  of  the  United  States.  It  isso  provided 
In  tbe  crimes  act  of  April  30.  1790  (t  Stat,  at 
L.  112,  116,  chap.  B,  g  IB),  and  the  latter  act. 
In  the  pnrlicular  mentioned,  was  the  same  aa 
that  0123  Geo.  II.  chap.  11  (7  British  Stat,  at 
L.  (ed.  ITSS)  p.  331).  Referring  to  tbe  English 
statute  and  lo  tbe  objects  for  which  it  was 
enacted,  Mr.  Chltty  says  that  the  substance  of 
the  charge  Is  intended  in  opposition  to  ita 
details.  2  Chilly,  Crim.  Law,  807;  Rex  r. 
Dov^n.nr.  R.  811,817. 
Did  the  fourth  count  set  forth  tbe  substance 
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the  officer  before  whom  the  alleged  f^lse  oath 
was  taken;  averred  that  he  was  competent  to 
administer  an  oath;  set  forth  Ihe  very  worda 
of  the  statement  alleged  to  have  been  wltfullr 
and  corruptly  made  by  the  accused;  and 
charged  that  such  false  statement  was  part  of 
a  depoalllon  given  and  aubicrlbed  by  the  ao. 
cused  before  that  officer,  and  was  material  to 
an  inquiry  then  pending  before  and  within  tbe 
jurisdiction  of  the  Commissioner  of  Penslooa 
of  the  United  Slates. 

The  question  propounded  to  the  accused, 
and   to  which  he   was  alleeed  wilfully    and 

irruptly  to  have  made  a  false 

Btly --'-■--' ' ' 

self  aa  a  former  soldier  In  tbe  army;  that 
Inquiry  preaumably  related  to  a  cliiim  by  him 
for  a  pension  on  account  of  personal  injurlea 
received  by  him  In  the  service;  and  Ibe  general 
charge  that  tbe  statement  waa  made  with  ref- 
erence loa  pending  Inquiry  before,  and  within 
the  jurisdiction  of,  the  Comralfisioncr  of  Pen- 
siuns.  In  connection  with  the  diftinrt.  though 
general,  averment  that  such  stiitement  waa 
material  to  that  Inquiry,  was  quite  sufficient 
under  the  statute.  Under  the  plea  of  not 
guilty  the  eovernment  was  required  to  show 
the  matcrialily  of  tbe  alleged  false  siaiement. 
and  In  so  doing  must 'necessarily  ]iHri-[31i5 
disclosed  the  precise  nature  of  the  inijuiry  lo 
which  It  related.  And  it  may  well  be  a»- 
Bumed,  after  verdict,  that  all  auch  fuels  ap- 
peared in  evidence,  and  thai  the  iiccii»e<l  waa 
not  Ignorant  of  the  nature  of  the  inquiry  to 
which  his  deposition  related  and  to  which  the 
Indictment  referred. 


in  the  issue  as  to  Ihe  materiality  of  sucb 
statement,  and  the  authority  of  the  Commls- 
aioucr  of  Pensions  lo  institute  the  inquiry  ia 
which  the  deposition  of  the  acciiicd  was  taken. 
In  a  Chilly's  Criminal  Law.  807,  the  autlior 
says;  "It  Is  undoubtedly  necessary  that  it 
should  appear  on  tbe  face  of  the  indictment 
thai  the  false  allegations  were  material  to  the 
matier  In  Issue.  Bui  it  Is  not  requisite  to  set 
forth  all  the  circumstances  which  reader  them 
material;  tbe  simple  averment  that  they  were 
so  wilt  suffice."  In  Rex  v.  DoieUn,  above 
cited,  I>ord  Eenyon  said  that  It  bad  alwaya 
been  adjudged  lo  be  sufficient, in  an  Indictment 
for  perjury,  to  allegegenerslly  that  the  parlic- 
ular  question  became  a  material  question.  So, 
in  Com.  V.  FoUard.  13  Met.  335,  239.  which 
waa  a-proaecutioa  for  perjury.  It  waa  aaiiiVwa^ 
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885-SS8                        ScTKua  Coout  ot  trb  URnvD  Statu.  Oct.  Tibi^ 

It  mutt  be  alleged  Id  tbe  Indictment  that  the  lUn  tHan  that  in  wblch  the  action  <ru  broivht, 

matter  sworn  to  waa  material,  or  the  facta  aal  bribeBtookholderHandoOlcenof  aoorporadm 

forth  ai  falsely  and  corruptly  sworn  to  should  o'  'he  latter  state,  and  laai  wu  oanwejea  to  tta 

be  Bufflcienl  in  theraselvea  to  show  such  ma-  J?™"  ^r  ">•  latter  corporation.  wHiout  e«i- 

is';l"lSi  \^':»^:c*:f'Jt^'±^'t  ?"^f^-"V;^=«^i:a^'^«'c^n 

646,   688,  which  was  also  a  prosecution  for  „  ^^^^  ,„  recover  the  Unn  oo  the  Krouml  of 

perjury,   the   court,   after    observing  that  It  thedlversecltlaonshipof Ihepartlea-thBarnuiBe. 

should  appear,  on  tbe  face  of  the  indlctnient,  tnent  wasooliiuiveindalnuil  upon  that  court, 

thai  tbe  taUc  atlentloua  were  mnteiial  to  the  audit  properly  diamiased  the  case  tor  waut  of 

matter  In  Issue,  adjudged  [bat  it  was  not  ueces-  Jurlsdiodon. 

sary  "to  set    forth    all   tbe  circumstances  [No.  017.] 

wblcbrender  them  material;  tbe  almple  aver-  „.,,„        ,                 „          _...„ 

meat  that  they  became  and  were  so  will  ba  Submitted    Sottmber  11.  1S9S.    Deadmi  Dt- 

sufficient."    Many  other  authorities  are  to  the  emAer  16,  1S9S. 

effect  that  tht  substance  of  tbe  offense  may  be 

set  forlli  wilhoul  encumbering  the  indictment  TN  EBROR   (O    the   Circuit  Court   of    tlie 

with  a  recital  of  lis  deUlU  and  clrcumalancea.  I  United  Slates  for  the  Western  DUtrict  of 

As  the  count  in  queslionaelforth  the  words  Vlrfrlnla   to  review  a  judgment  of  that  coort 

of  tbe  alleged   false   sUtement.  and   thereby  dismissing  for  want  of  jurlsdicllon  an  action 

made  it  Impossible  for  the  accused  to  be  again  brought  by  the  Lehigb  Mining  ft  Maoufactur- 

proseculcd  on  account  of  that  particular  state-  <"«   Compaoy.  aBalnst  J.  J.  Kelly.  Jr..«(  «iL. 

tnent;  as  it  charged  that  such  statement  was  lo  recover  the  p 

material  to  an  inquiry  pending   before,  and  B**  same  case 
within  the  Jurisdiction  of,  the  Commissioner 
326]  *or  Pensions;  aud  as  tbe  fair  Import  of 

Ihatcount waslhattheinquiry t>efarelbeCom-        .  _^_    ._   

mission LT  had  reference  to  a  claim  made  by  of  the  United  S'aiesfor  the  we^iicrn  district  of 

the  accused  under  the  pension  laws,  on  ac-  Virginia  by  tbe  Lehlgli  Mioing  &MaTiufacltir- 

count  of  piTsonal  injuries  received  while  he  ing  Company,  as  acrporation  orgnnized  nn- 

was  a  soldier,  and  made  it  necessary  to  ascer-  der  tbe  laws  of  tlie  commonweattb  of  Penoivl- 

tain  whether  the  accused  had.  since  tbe  war  or  vania.     Its  object  was  to  recover  from  the  oo- 

after  his  discharge  from  tbe  army,  received  an  fendsnts,   who   are  citizens  of   Virginia,  the 

injury  to  theforeflager  of  bis  rigat  band. — we  possFSslon  of  certain  lands  within  the  territo- 

think  that  the  fourth  count,  although  UDskil'  rial  jurisdiction  of  that  court. 

fully  drawn,  sufflcientlT  Informed  the  accused  *The  defendant?' pleaded  not  guilty  of  [328 

of  the  matter  for  vbicn  he  was  indicted,  and  the  trespass  alleged,  and  also  flled  two  plcmt, 

therefore  met  tbe  requirement  that  It  should  upon  which  tbe  plaitiiiQ  took  issue. 

set  forth  the  subatance  of  the  charge  against  The  first  plea  was  that  "tbe  Virginia  Coal 

him.  A  Iron  Company  is  a  corporation   organiied 

It  is  proper  to  add  that  U.  S.  Rbt.  But.  and  eiieting  under  tbe  laws  of  Ylrginia;  that 
8  lOZC,  providing  that  "no  Indictment  found  as  such  It  has  been  for  the  last  ten  yearsclaim- 
and  presented  by  a  grand  jury  Is  any  district  Ing  title  to  tbe  londs  of  tbe  defendant  J.  J. 
or  circuit  or  other  court  of  the  United  States  Kelly,  Jr.,  detu  ribed  In  tbe  declarHtlon  in  thia 
■ball  be  deemed  InsulScient.  nor  shall  the  case,  and  said  ilt-fL-ndanls  say  that,  for  the 
trial,  judgment,  or  other  proceedings  thereon  purpose  of  fraudulently  imposlngou  the  juris- 
be  affected  by  reaaon  of  any  defect  or  iroper-  diction  of  this  court,  said  Virginia  Coal  dt  iron 
feclion  In  matter  of  form  only,  which  shall  Compnny  has  during  the  year  1803  atlcmptod 
not  tend  to  the  prejudice  of  the  defendant,"  Is  to  orgnnize,  form,  and  create  under  the  lawa 
not  to  be  Interpreted  aa  dispensing  witb  tbe  of  the  state  of  Pennsylvania  a  corporation  out 
requirement  Id  g  K!M  that  an  Indictment  for  of  Its  (the  Virginia  Coal  A  Iron  Company's) 
pi-rjury  must  set  forth  the  substance  rjf  the  own  members,  stockholders,  and  officers,  to 
offense  charged.  An  Indk'ttnent  for  perjury  whom  It  has  fraudulently  and  collusively  cod- 
thal  does  not  set  forth  the  substance  of  the  veyed  tbe  land  In  the  declaration  men'inned 
otiense  will  not  autboriia  judcment  upon  a  for  the  purpose  of  enabling  Ihix  plaintiff  to  fat- 
verdict  of  guilty.  Dxtnbar  v.  Urutad  Stale*,  stltute  this  suit  in  thi.'t  UnltedStalescourt,  ftad 
ISfl  U.  8.  185,  192  [8S;  890,  863].  said  defeodaDts  sav  that  said  I,eblgh  HiDln( 

W«  pttvaive  no  error  of  lav  in  l/u  Tteord,  and  &  Manufacturing  Company  Is  simply  an othet 

As  JvdgmetU  u  affirmed.  name  for  the  Virginia  Coal  &  Iron  Company, 

composed  of  the  same  pHrtles  and   orgaolwd 

■lone  tor  the  purpose  of  giving  Jurisdiction  of 

8271  "LEHIGH  MIMING  4  MANUPAC-  ""is  case  oo  [to]  this  court;  wherefore  the  de- 

TURENQ  COMPANY,  Ptff.  in  Srr.,  fendaola  aay  tbu  this  suit  Is  in  fraud  of  Uw 

«  Jurisdiction   of   this  court   and    should  M 

J.  J.  KEIXY!  jr..  XT  AI.  abated."                            ,.      ..    .j     ,  .  j-. 

The  second  plea  was  that  "satd  plaintin 

(Eds  B.  C.  Beportar's  ed.  9r-46SJ  ahould  not   further   have   or    maintain   Mid 


Kon.— As  tDiurlMlleUonnr  United  Stotsi  elnuU  i  brouaht;  mMiot  of  tromter;  uhoi  no  otjeettiin:  «m» 
Miurt  dtptmllng  oil  parNtt  and  rttUtnce,  saa  note  pom:  rtMate*  of  osslffnor.— see  nota  to  H'DOMld 
to  Bnor;  t.  Oreenonrh.  1:  MOl  v.  gmaLey.  T:  281. 

At  to  eotomUs  eonastfiinces  to  snobls  sM  to  bs  I    At  to  iurteKctlon  of  DMlsd  ^totss  cewis  Mm 

«44  ..„z.d.yGCX)g(t»I-*' 
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Co»l  &  Iron  CompttDj,  which  U  &  corpora- 
tion oTsuilzed  and  eilotlng  under  the  lans  of 
VlrginU  and  a  citizen  of  VirKloia.  And  uld 
defendants  further  tay  that  lald  Yirginla  Coal 
A  Iron  Corapany.  for  the  purpose  and  wilh 
the  Tlew  of  losiituttng  ana  proeecuilcg  this 
suit  in  the  United  State*  court  and  of  confer- 
ring an  apparent  Jurisdiction  on  iaid  court, 
did  by  prearraDgement,  fraud,  and  colluBion 
Htlempt  to  organise  anld  Lehigh  Hltilng  & 
Manufacturing  Company  u  a  corporation  of  a 
foreign  Blate,  to  take  and  bold  the  land  in  the 
declaraiioo  meniioned,  for  the  purpose  of  glv- 
IniF  ihis  courl  jurisdiction  of  said  eult;  where- 
329]  fore  defendants  say  that  'the  said  plain- 
tiff has  wrongfully  and  [raudiilcutly  imposed 
llwlf  OD  the  Jurisdiction  of  this  court,  has 
abused  Its  process,  and  wrongfully  impleaded 
these  defendants  in  this  court.  Wherefore 
they  pray  Judgment,  etc.,  that  Ihls  suit  be 
abated  and  dismissed,  as  brought  In  fraud  of 
this  court's  jurisdiciion." 

The  caui«  was  submitted  by  the  parties  upon 
the  two  pleas  to  the  Jurisdiction  and  upon  a 
general  replicalinn  to  ench  pica,  as  well  as 
upon  an  agreed  Blslcmtni  of  facts. 

The  agreed  statemi/nt  of  facts  was  as  fol- 
lows: "1.  That  the  land  In  controversy  in 
this  case  was,  prior  to  March  1,  1893,  claimed 
by  the  Virginia  Coal  &  Iron  Coni|iany,  and 
bail  lN>eo  claimed  by  said  last-named  company 
for  some  twelve  years  prior  to  said  date,  S. 
Thai  said  Virginia  Coal  &  Iron  Company  is  a 
corporation  orgnnizcil  and  eilsting  under  the 
IswH  of  the  state  of  Virginia,  and  is  a  citizen 
of  Virginia.  3,  That  on  March  1,  1803.  said 
Virginia  Coal  &  Iron  Compaoy  execuleii  and 
dplivercd  a  deed  of  bargain  and  sale  to  said 


lerest  Id  and  to  the  land  In  controversy  to  said 
last  named  company  in  fee  simple.  4.  That 
said  Lehigh  Mining  &  Manufacturing  Com- 
pany Is  a  corp<iralioD  duly  organised  and  ex- 
isting under  the  laws  of  the  stnte  of  Pennsyl- 
Tsnla.  that  It  wasorganized  in  February,  1863, 
prior  to  said  conveyance,  and  Is  and  was  at  the 
date  of  commencement  of  this  action  aclt 
i»n  of  the  stale  of  Pennsylvania,  and  that  it 
was  organized  by  the  inditidual   gtitkRaldtri 


Lthigh  Mining  Jt  Manv/acturing  Compiitty  and 
inmnking  toiitaideontfyaneeaa'  togite  iotkil 
eourt  juntdielion  in  thi»  cate,  but  thai  ehIiI  con- 
veyance passed  to  said  LchlebMinlng£  Man- 
ufacturing Company  ull  of  the  right,  title,  and 
interest  of  said  Virginia  Coal  &  Iron  Com 
pany  In  and  to  raid  land,  and  that  since  said 
coDr^ances  said  Virginia  ConI  &  Iron  Com- 
pany has  had  no  interest  in  said  land,  and  hss 
not  and  never  has  had  any  Interest  In  this 
*ull.  and  that  it  owns  none  of  the  stock  of  said 
Lehigh  Mining  A  Manufacturing  Company, 
and  it  has  no  interest  therein  whatever," 

3301  *It  was  also  agreed  that  the  two  pleas 
•hould  be  tried  by  the  court,  without  a  Jury, 

tommon-lme  ofttua,  see  note  to  United  States  v.  i 
Coolldrr,  (:  Ui. 

Ai  to  furMuam '.of  Vn4Ua  StaU»  areutt  coon  I 
IW  U.S. 


upon  ihe  above  ataienient  of  facta,  with  tha 
right  Id  either  party  to  object  to  any  fact  atated 
In  It  on  the  ground  of  Irrelevancy  or  Incompv- 

The  plaintiff,  by  counsel,  objected  and  ex- 
cepted to  the  statement  In  the  Utst  part  of  the 
Qflh  clause  of  the  foregoing  statement,  nit., 
"that  the  purpose  of  organizing  the  liehigli 
Mining  ft  Manufacturing  Company  and  In 
making  It  to  aaid  conveyance  was  to  give  to 
this  cuart  Jurlsiliction  In  this  case,"  hecauH 
the  same  was  Irrelevant  and  immaterial. 

The  circuit  court.  Judge  Paul  presiding, 
dismissed  the  action  for  want  of  Jurisdiction 
In  the  circuit  court.     M  Fed.  Bep.  401. 

Mmrt.  R.  A.  Ararc  R.  C.  DUe.  J.  F. 

Bnllltt,  J^r.,  J.  L,  WAite,  A.  L.  Prtdtinwe,  and 
B.  M.  li'uHon,  for  plalnilll  In  error: 

The  fact  that  Ihe  plaintiff  and  defendants 
are  citizens  of  different  stoles,  nnd  that  "said 
coQTeyance  passed  to  said  Lehigh  Mining  ft 
Manufacturing  Company  all  the  right,  title, 
and  interest  of  said  Virginia  Coiil  ft  tron  Com- 
pany in  and  to  said  land,  and  that  since  said 
conveyance  eaid  Virginia  Coal  &  Iron  Com- 
pany has  bad  no  interest  in  snid  land,  and  baa 
not  and  never  has  had  any  luleiest  In  this  suit, 
and  thai  it  owns  none  of  the  stock  of  tha 
Lehigh  Mining  ft  Manufacturing  Company, 
and  has  no  Interest  therein  whaleTer,"  gave 
to  the  circuitcimrl  JurisdIclioD,  and  themotlva 
In  making  the  conveyance  is  wholly  imma- 
terial, and  win  not  be  considered  by  the  court 

Barneg  v.  lialtimort,  73  C.  S,  «  Wall.  280 
(1B;B25);  Mdhnaldv.  Smaltt',.  26U.  8.  (Pet. 
eaO  (7:  2871;  Smith  \.  RfTiwche-.  48  tJ.  8.  7 
How.  108(13;  6M);  Marion  v,  EUii,  10 Fed. 
Rep.  410;  Delartaga  v.  William*.  5  Sawy.  578; 
Hoyt  V.  Wiight,  4  Fed.  Rep,  188;  Brigg*  v. 
Preneh,  8  Sumn,  251. 

Menri.  T.  8.  Blair  and  H.  S.  K.  Morrl- 
aoD,  for  defendants  in  error: 

The  record  presents  a  Jun>:'tictianBl  questioa 
only  based  upon  diverse  citizenship  of  the  par- 
ties, and  It  was  obtained  bj  collusion  and  a 
fraud  upon  the  law. 

Where  bo  slienation  U  shown  of  properly  or 
abandonment  of  the  occupancy  of  offices,  aod 
both  are  shown  to  have  been  once  possesKd, 
possession  is  presumed  (o  ciinlinue. 

2  Wbart.  Ev,  g  1286;  Maget  v.  Scott.  0  Cuih. 
148,  56Ani.  Dec.  49. 

The  fsct  that  a  different  name  was  given  by 
request  of  these  persons  in  another  state  for 
t  be  purpose  of  forcing  u  pon  the  United 
6lalea  the  Jurisdiction  of  this  cause  and  da- 
priving  the  courts  of  Virginia  of  their  law- 
ful Jurisdiciion,  does  not  destroy  the  identity 
or  accomplish  the  intent  of  the  plaintiff,  but 
upon  the  contrary  establlsbes  that  It  was  done 
to  evade  ihe  law.  Clearly  this  is  an  artidce  or 
device  to  evade  the  law  that  controls  Jurisdic- 
tion and  deprives  another  of  a  legal  right. 
Being  such,  it  falls  within  the  letter  and  spirit 
of  cases  adjudged  to  be  fraudulent. 

The  William  Sing.  Ifl  U.  8.  2  Wheat.  148 
(4: 206);  Lee  v.  Lee.  iS  V.  S.  8  Pet.  44  (8:  860); 
Burdiek  t,  FoH.  12   Barb.  186;  Peopte,  Cal4- 


ovGoi>^Ic 


880-881  Stjriuuu  Coubt  of 

imH.  t.  Eclly,  SS  Barb.  4I>3;  Rand<M  t.  Hmc- 
«rrf,  87  U.  B,  a  Black,  690  (11;  371);  BvUer  v, 
fariiJuviWA,  4  WBBb.  C.  C.  101;  Morri*  Y.Gil- 

n«r,  1S9  U.  8.819(32:890). 


Some  of  the  paragraphs  of  the  agreed  slale- 
ment  of  facta  are  bo  drawn  at  to  leave  iu 
doubt  (he  precise  thougbl  inlended  to  be 
expreaBed  in  them.  But  it  Is  clear  Ihat  tbe 
individual  alockbolderB  aud  otncera  of  tbe 
VirgiLia  corporiiMcm.  in  February,  1803, 
organixeil  the  Peniisflvaala  corjioratioii;  thai 
ImtnediHlply  thereafter,  on  tbe  lat  day  of 
March,  1803,  Ihe  lands  in  conlroveray,  which 
tbe  VirgiDiH  corporation  bad  for  many  years 
claimed  lo  own,  and  wbich,  during  all  Ibat 

Kriod,  were  iu  the  possession  uf  and  claimed 
tbt  present  defendants,  who  are  citizens  of 
Virginia,  were  conveyed  by  it  in  fee  simple  to 
the  Peiin-ylvania  corporation  so  organized; 
and  that  the  only  object  for  wbich  tbe  siocit. 
Loliers  and  officers  of  the  Virginia  corpora- 
tion organized  the  Pennsylvania  corpu ration, 
and  for  which  tbe  alKive  cooveyanco  was 
33 1]  made,  was  to  'create  a  case  cognizable  by 
the  circuit  coun  of  tbe  United  Blalea  for  the 
western  distrlcl  of  Virginia.  In  order  lo  ac- 
complish that  object,  tbe  present  action  was 
commenced  on  tbe  3d  day  of  April,  1803.  Al- 
though iLc  parlies  have  agreed  lliat  tbe  above 
conveyance  passed  "all  oi  Ibe  right,  title,  and 
interest"  of  the  Virgjola  corporation  lo  the 
corporation  OTgaolzed  under  tbe  laws  of  Penn- 
sylvania, it  is  to  be  talten,  upon  (he  prcsenl 
record,  and  in  view  of  what  the  agreed  elate 
ment  of  facts  contains,  as  well  as  of  what  it 
omits  to  dinclose.  (bat  the  conveyance  was 
made  witboul  any  valuable  consiiltratioa ; 
that,  when  It  was  made  the  stoclibolilers  of 
tlie  two  cor ;io rations  were  identical;  that  the 
Virginia  corporation  etill  exists  with  the  same 
Bloc  it  ho  111  tTs  it  had  when  tbe  conveyance  of 
March  I,  1803.  was  made;  and  tnat,  as  soon  as 
this  litignlion  is  concluded,  the  Pennsylvania 
corporalion.  If  tt  succeeds  in  oblaioing  judg- 
ment against  tbe  defendants,  can  b«  requirtd 
by  the  ttoekhaldert  of  llit  Virginia  curporalioa, 
being  also  its  own  stockholders,  to  rcconvey 
Uie  lands  In  cootrovtrsy  lo  (he  Virginia  cor- 
poration without  any  consideration  passing  to 
the  Pennsylvania  corporation. 

Was  the  circui[  court  l>ound  to  take  cogni- 
lance  of  this  action  as  one  that  involved  a 
con(roveray  between  citizens  of  different 
■U(e«  wiibin  Hie  meaning  of  tbe  Constilulion 
tod  Ihe  ac(s  of  Coogreas  legulatlne  the  Juris- 
diction  of  (he  courts  of  the  Uuued  SiatesT 
This  question  can  be  more  sallsfactorlly  an 
swered  after  we  ahall  have  adverted  to  the 
principal  cases  died  In  argument.  The  im- 
portance of  the  question  before  ua.  to  say 
nothing  of  the  ingenious  and  novel  mode  de- 
vised  to  oblain  an  adjudication  of  the  present 
conlroversy  by  a  court  of  tbe  United  States, 
JustlSes  a  reference  to  those  rases. 

The  first  care  is  that  of  Mntattl  t.  Lmt.  2 
n.  8.  2  Dall.  S81  [1 :  424],  decided  in  the  cir- 
cuit court  of  the  United  States  for  tbe  Penn- 
■yivania  district.  That  was  an  action  of 
eJectmeoL  The  lessor  of  the  plaintiff  waa  a 
rei/deot  Mad  cftlsea  ot  UaryUnd,  the  defend- 


E  Uritbd  Statxi. 


Oct.  Tbbh, 


anlbL-in)!a  resident  and  citizen  of  PeoDSjl- 
vania.  A  bill  of  discovery  was  filed  against 
the  lessor  of  Ihe  plainllff,  in  which  It  waa  al- 
leged that  the  convevance  of  Ibe  premises  In 
controversy  was  made  by  one  llorris.  a  citizen 
of  Pennsylvania,  for  no  other  purpose  [332 
than  lo  give  jurisdiction  to  (be  circuit  court. 
Tbeansweno  that  bill  admitted  lliut  "(he  lessor 
of  tbe  plaid  tiff  A/iffjiRiit  no  a/ruida-alion  tor  tht 
conveyance;  that  his  name  had  iKen  uW  bj/ 
irug  only  i^t nccommodntionto  Morri*."  Upon  a 
rule  lo  show  cause  why  tlie  action  of  eject- 
ment should  not  be  stricken  from  the  docket, 
Mr,  Justice  Iredell  held  that  the  conveyance 
was  "colorable  and  collusive,  and  therefors 
incapable  uf  laying  a  foundation  for  the  juria- 
diction  of  tbe  court."  The  full  opinion  la  re- 
ported in  4  U.  S.  4  Dall.  330  [1:  854]. 

In  Hurat  v.  MeXeii,  1  Wash.  C.  C.  70,  92,— 
which  was  ejectment  In  a  circuit  court  of  the 
United  SlalJ-'S,  the  parties  being  alleged  to  be 
citizens  of  different  states, — one  of  the  ques- 
tions was  as  (o  tbe  jurisilicljon  of  tbe  circuit 
court.  Mr.  Justict^  Washington  said:  "By 
the  deed  of  the  ISth  January,  1774.  from 
Timolhy  Ilursl,  Charles.  Thomas,  and  John 
iKcame  enlitleil  to  Ibo  land  therein  conveyed, 
as  lenanis  in  common.  The  deed  from  Charles 
Hurst  lo  Biddle,  and  tbe  rei-oavi'yunce  to 
CbarleB,  vested  tbe  legal  estate  in  Ibis  land 
In  Charles;  but  John  and  Thomss.  it  is  ad- 
milted,  were  not  ibereby  devested  of  tbeir 
rights  In  tquiiy,  though  tlieymiuht  bo  in  law. 
Now  the  deed  to  Johu  Hurst  was  meant  lo  ba 
a  real  deed  or  was  merely  fictitious,  and  In- 
lended to  enable  John  llursl  to  sue  in  (hit 
court.  If  the  former,  it  was  void,  as  lUc  as- 
sent of  (be  grHn(ei;  waa  not  given  al  (be  time, 
nor  hiie  it  ever  been  since  given;  for,  though 
theaasent  of  a  grantee  to  a  deed,  cluarly  for 
his  benefit,  may  be  presumed,  yet.  i[  u  cunsid- 
erallon  ia  to  be  paid,  as  in  Ibis  (£1,000  is  men- 
tioned), the  assent  must  1>e  proved,  or  nothing 
passes  by  the  deed.  If  it  was  not  mciut  aa  a 
real  conveyance,  then  ii  may  operate  to  paH* 
to  John  Hurst  a  legal  lille  to  his  own  Ihlnl, 
wbich  bad  become  vested  in  Charles,  but  to 
which  John  siitl  retained  an  i-quitablc  tilk. 
As  10  any  Ihicg  moie.  the  deed  cannot  bo  sup- 
ported: because,  as  lo  the  rlphls  of  (Jhiirlm 
and  Thomas  Hurst  and  John  B:iron.  they  re- 
main unaffected  by  (he  deed  to  John;  and  b»- 
ing  mertig  u  fietUtoui  tliiug  to  gice  jurudielioa 
to  l/iii  eourl,   il  will  not  receive  our  counte- 

Mcbonald  v.  SmaOii/.  28  U.  B.  1  Pet.  830, 624 
[7;  287, 280],  waa  a  suit  in  equity  'in  the  [333 
circuit  court  of  the  United  biaies  for  the  dia- 
trict  of  Ohio  to  obtain  a  conveyance  of  a  tract 
of  land  situated  in  that  state — the  plainllff, 
MclJooald,  being  a  citizen  of  Alabama  and  do- 
riving  title  from  one  McArthur,  a  citlien  of 
Ohio,  and  the  defendants.  Bmailey  and  othera, 
being  cillzens  of  Ohio.  The  circull  court  dia- 
miaaed  tbe  case  for  want  of  jurisiiiciion  and 
the  judgment  was  reversed  by  this  court. 
Chief  Justice  Marshall,  speaking  for  the  court, 
said:  "This  testimony,  wbich  was  ail  that 
was  laid  before  the  court,  ahows,  we  think,  a 


the  plaintiff,   which 
,  .     -  -     .       ™'    McDonald  cou' " 
not  have  maintained  an  action  for  his  debt  n' 


binding  on  both  parties. 
__.  have  maintained  an  action  for  his  debt  nor 
HcArtbut  m  auil  tor  bla  land.    His  title  to  U 


,Coog1?" 


XiKBiQB  MraiKO  A  Hfo.  Co.  t.  Kbllt, 


wu  ulin^isbed  and  tiie  tontideration  wu  r«- 
teivtd.  Tbe  motives  which  induced  blm  to 
make  the  conLract.  whether  justlflnble  or  ceo- 
■urable,  can  have  no  Influence  on  iU  vftlidltj. 
They  were  auch  as  bad  aufflclent  Influence 
with  himself,  and  he  had  a  ti^ht  lo  act  upon 
Ibeni.  A  court  cannot  enter  into  Ibem  when 
deciding  on  Its  jurisdiction.  The  coaTcjance 
appeara  to  be  a  real  tranaaclioD,  and  the  real 
aa  well  aa  nomlnai  partiea  to  the  auit  are  citi- 
zens of  different  itstea.  .  .  .  The  case  de- 
pends, we  thinb,  on  ttte  question  whether  the 
transaction  between  McArlbur  and  McDonald 
waa  refvl  or  flctilious;  and  we  perceive  no  rea- 
aoD  to  doubt  its  reality,  whether  the  deed  be 
considered  aa  absolute  or  as  a  mortgagee." 

In  Smith  V.  Eemochen.  4S  D;  «.  7  How. 
198,  316112:660.  67S],  iv bleb  was  ejeclmeot 
brought  In  the  circuit  court  of  the  United 
Slalea  for  the  eouihern  dIMrict  of  Aiabama, 
the  plaintiff,  a  citizen  of  New  Yorh,  was  the 
aaaignee /ui' value o(a  morlgsge upon  Ibeprem- 
iara  extouted  by  the  owner  In  fee  to  an  Alabama 
corpiiralinn  tn  secure  asum  of  money.  It  was 
charged  thai  the  motive  of  tbe  cnrpnration  la 
making  tbe  aa'ignment  was  to  obtain  a  de- 
ciaioD  uf  tbe  Federal  courts  upon  certain  mat 
terslD  diBjiute  betiveenil  and  the  owner  in  fee 
of  the  premises.  One  of  the  questions  to  be 
determinni  was  whether  any  llile  passed  lo  tbe 

filaintiff  which  the  circuit  court  could  enforce, 
F  it  appeared  that  the  trnnsFer  of  tbe  mortgage 
was  for  Ibc  purpose  of  giving  jiirlsdiction  to 
334]  tbal  ciiuri  and  to  enable  tbe  'company  to 
prosecute  its  claim  therein,  and  if  It  alao  ap- 
peared that  the  plain  lilT  was  privy  losuch  pur- 
pose when  be  took  the  uBs!|;Dmenl.  Tbisconrl, 
apeaking  by  Mr.  Jvtiice  Nelson,  snid:  "But 
the  cbarge  [to  the  jury],  we  think,  may  also 
be  suMaiced  upon  the  erotind  on  wbicb  11  was 
placed  by  Ibe  court  below.     For, 


ine  that  both  parties  concurred  In  the  motive 
alleged,  the  assignment  of  the  mortgage, 
having   bevn  properly  executed  and  founded 


upon  a  t.i'.iiable  ecnHderalion,  passed  the  title 
and  interest  of  the  company  to  tbe  pialn- 
liS.  Tbe  motive  imputed  could  not  affect 
the  valtdily  of  the  conveyance.  This 
ao  held  in  MeVonald  *.  Sniallfif.  26  U. 
1  Pet.  820  [7:  287].  The  suit  would  be  free 
from  ol>Jeclion  in  the  state  courts.  And  the 
only  ground  uponwblcbil  can  be  made  effectual 
liere  is.  that  the  tntusaction  bPtween  the  com- 
pany and  the  plaintiff  was  fictitious  and  not 
real,  and  Ibesuitsiill,  in  conlemplation  of  law, 
between  (he  original  parties  to  the  mortgage. 
The  queslioa,  therefore,  Is  one  of  proper  par- 
tie!  to  give  jurisdiction  to  the  Federal  courts, 
not  of  title  in  the  plainliff.     That  would  be  a 

![iieetiOD  on  the  merits,  to  decide  wbicb  Ibe 
urisdiction  must  flrst  be  admitted.  Tbe  true 
and  only  ground  of  objection  In  all  these  cases 
ta,  that  the  assignor  or  grantor,  as  tbe  case  may 
be,  U  the  real  party  In  tbe  suit,  and  the  plain- 
tiff on  the  record  but  nominal  and  colorable, 
hit  narM  beinguied  merely  for  the  fmrpeu  of 
fvriidUtion.  The  suit  Is  tbeo,  in  fact,  a  con- 
troveny  between  tbe  former  and  the  defend- 
uti,  notwithi landing  the  conveyance;  and  if 
both  partiea  are  citfzeDs  of  the  same  state, 
jurisdiction  of  course  cannot  be  upheld.  Me 
.  Donald  V.  gmaUey.  26  U.  B.  1  Pet.  625  [T:  289]; 
Meaieai  t.  Lng,  »V.B.»  DalL  881  [1:  4MJ. 
lUD.S. 


Wash.  C,  C. 
Sumn.  251. 

The  next  case  Is  Jonei  v.  Leagv*,  SS  U.  8. 
18  How.  78.  81  [16:  288,  264].  Tbe  plaintiff, 
LenguB,  claimed  to  be  a  citizen  of  Hary- 
iHnd.  The  defendants  werecltizens  of  Teiaa. 
Tbe  action,  which  waa  trespass  to  try  title  to 
land,  was  brought  In  tbe  district  court  of  the 
United  Statea  for  tbe  dUtrict  of  Texas,  in 
wliicb  state  the  land  waa  situated.  League 
claimed  under  a  deed  by  one  Power,  a  citizen 
of  Texas.  Thiscourt,  speaking  by  Mr.  Juatiei 
McLean,  said:  "In  this  case  jurisdiction  la 
claimed  by  tbecitiEcnsblpof  theparllea.  The 
plain  tiS  avers  tbat  be  iaaciliEen  of  Maryland, 
and  that  the  defendant*  are  cltizcng  of  Texaa. 
In  one  of  tbe  pleas  it  is  'averred  that  the  [335 
plaintiff  lived  in  Teias  twelve  years  and  up> 
wards  and  that  for  tbe  purpose  of  bringing  tbla 
suit,  he  went  to  the  atate  of  Maryland,  and 
waa  absent  from  Texas  about  four  month ■. 
The  change  of  citizen  ship,  even  for  Ibe  purpoaa 
of  bringing  a  suit  In  tbe  Federal  court,  muit 
be  with  tbe  bona  fide  intention  of  becoming  a 
ci'iten  of  tbe  stale  to  which  the  parly  removes. 
Nothiuff  short  of  this  can  give  him  a  right  to 
it  In  tbe  Ffderal  courisbeldin  tbestatetrom 
■beoce  he  removed.  If  League  was  not  a 
lliztn  of  Maryland,  his  short  absence  in  that 
ate.  without  a  bona  flde  intention  of  chang- 
ing his  cilizensbip.  could  give  him  no  right  to 
prosecute  this  suit.  But  It  very  clearly  ap- 
pears from  the  deed  of  tunveyance  to  tbe  plain- 
tiff, by  Power,  tbal  it  was  onlgeoiorjbte,  tutAt 
■  toan  to  bt  jtrotecuttd  for  Ou  benefit  of  tht 
'tor,  and  Ibe  one  third  of  tbe  lauds  to  be 
received  by  the  ptaintiB  waa  in  consideration 
that  be  should  pay  one  third  of  the  costs,  and 
perintend  tbe  prosecution  of  the  suit.  Tbe 
Fuer  of  a  tract  of  land  tnt.j  convey  It  In 
der  that  the  title  may  be  Irledln  the  Federal 
courts,  but  tbe  conveyance  must  be  made  bona 
flde,  ao  that  the  prosecution  of  the  suit  sball 
not  be  for  bis  beoeHt.  The  Judgment  of  the 
district  court  is  reversed  for  want  of  juriadlo- 
in  In  ILfttcourt." 

Tn  Bnrnryn.  SuUiniOTw,  78  U.  8.  6  Wall .  280. 
286  [18:  825.  827],  wbicb  waa  a  suit  In  equity 
in  the  circuit  court  of  tbe  United  Stales  fof 
Maryland  for  a  partition  of  real  estate  and  for 
an  account  of  rents  and  profits,  etc,  It  ap- 
peared that  certain  persons,  citizens  of  tha 
"'  ■  ■  '  of  Columbia,  conveyed  their  interest 
In  tbe  property  to  a  citizen  of  Maryland. 
It  was  admlltea  tbat  tbe  conveyance  waa  made 
for  tht  purpojw  <^  eoitftrring  yuriadietion,  waa 
aiOioul  eaniidfratien,  and  that  tbe  grantee,  on 
Uie  reguent  of  the  grantort,  teould  Tecon'oey  to  (Ae 
iailer.  Mr.  Junliu  Miller,  speaking  for  the 
court,  said:  "If  tbe  conveyance  by  tbe  Ridge- 
leys  of  tbe  district  to  Samuel  C.  Rldgeley,  of 
Marvland.  bad  really  transferred  the  iotereat 
of  tbe  former  to  the  latter,  allbougb  made  for 
tbe  avowed  purpose  of  enabling  the  court  to 
entertain  jurisdiction  of  the  case,  it  would 
have  accomplished  thai  purpose.  MeDontUd 
T.  BmaOey,  36  D.  S.  1  Pet.  820  IT:  287],  and  sev- 
eral cases  since,  have  well  eatablUbea  this  rule. 
But  in  point  of  fact,  that  conveyance  [336 
'"  -  "  transfer  tbe  real  Intereat  of  the  grant- 
was  made  without  coDaideretlOQ,  with 
a  dlitlDot  nnderttaiMUDg  tbat  tbe  granton  i^ 
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mlaad  all  thdr  re»l  Inlereat,  wd  that  the  deed 
WM  to  bkv«  DO  otber  effect  tbsD  to  glre  Juris- 
diction 10  tbe  court.  And  It  Is  dow  equtlly 
well  Kltleil  tbat  tbe  court  will  not,  underiuch 
clrcnaiiluice*,  i^ive  effect  to  nbet  li  a  Fraud 
upon  the  court,  and  is  aoMnf;  more." 

None  cf  these  chsos  auslaia  tbe  coQlention 
Of  tbe  pUlDliffB.  All  of  them  cuqcut  [n  hold 
log  that  tbe  privilege  of  a  ^raniee  or  pur- 
cluaeTof  properly,  being  a  citizen  of  one  of 
thetlalM,  to  invoke  tbe  iurisdiclion  of  ■  cir- 
cuit court  nf  the  Uollrd  Stales  for  the  protec- 
tion of  hia  riichls  aa  iipilnst  a  citizen  oF  aontlier 
■late — tbe  value  of  ijie  mailer  la  dispute  belne 
■ufflclent  for  Ibe  purpoae — taanot  be  affected 
orlidpalred  merely  becauMof  llie  motive  that 
Inducied  bis  gmntor  to  coovej,  or  his  vendee 
to  acll  aod  deliver,  ibe  property,  provided  auch 
eooveyaDce  or  auch  aale  and  delivery  was  a 
real  traossctlonby  whlcb  ibe  tlllopssscd  witb- 
oot  the  gTHDtor  or  veodor  reserving  or  Aaving 
KI17  right  or  power  to  compel  or  require  a  re- 
conveyance or  return  to  him  of  the  property  In 
queatlon.     We  aclhcra  lo  tliat  doctrine. 

Id  harmony  wltb  the  principles  aiinounced 
In  former  cMe\  we  hold  that  the  circuit  court 
properly  dismissed  tliia  acUon.  The  convey 
■nee  to  tbe  Pennsylvania  corporation  whi 
witbout  an;  valuable  consideration.  It  waj 
■  conveyance  by  one  eorporalion  to  another 
carpurniion — ibe  granlor  represemlni;  certain 
atockholders.eoli  I  led  collectively  or  as  one  body 
lo  do  businus  under  the  name  of  Ibe  Virgloia 
Coat  A  Iron  Company,  while  the  graoiee  rep- 
reaentcd  ilu  lame  ttoekholdtrt,  eotitled  col 
lectlvely  or  as  one  body  to  do  busincBH  under 
Ibe  Dame  of  the  Lebigh  Hlalog  &  Hanufact- 
nrlDg  L'nmpaoy.  It  la  true  that  the  tecbnlcal 
legal  liile  to  Ibe  lauds  In  conlroversy  is,  for  Ibe 
time.  In  tbe  PenosjIvaDla  corporation.  It  is 
ftlio  true  tbat  there  was  no  formal  agreement 
opou  the  part  of  Ibat  corporaLion  "aa  an  arti- 
llclal  being.  Invisible,  Imangible,  and  existing 
only  in  contemplatioo  of  law,"  that  the  tllle 
tbould  ever  be  reconveyed  to  the  Virginia  cor 
837]  porstlon.  But  'when  Ibe  inquiry  In- 
volvea  tbe  jurUdlcllon  of  a  Federal  court,— the 
preaumplloD  la  every  stage  of  a  cause  being 
tbat  It  is  without  the  jurlailictlon  of  a  court  of 
the  United  States,  uuleas  the  contrary  appears 
from  Ibe  record  (Orate  v.  Amtriean  Cent.  Int. 
Co.  109  U.  5.  278,  283  [27:  982,  SS4]:  Bin  v. 


exists  what  abould  be  deemed  an  eouivalent 
to  sucb  nn  agreement,  namely,  the  rigbl  and 
power  of  iiiote  who  ace  slocttboldcrs  of  eacb 
corporation  to  etrmpel  the  one  bnldlne  tbe 
lesal  lille  to  convey.  ailA^ut  a  valtiaiS  oon- 
tideralioa,  such  title  to  the  otber  corporailon. 
In  other  word*,  although  tbe  Virginia  corpora- 
lion,  aa  sucb,  holds  no  stock  in  tbe  Pennsyl- 
vania corporation,  the  latter  corporation  hotda 
Ibe  legal  title,  aubject  at  any  Umt  lo  be  de- 
vealed  of  It  by  the  action  of  the  stockholders 
of  tbe  graator  corporation  who  are  alio  its 
itockbolden.  The  stockholders  of  the  Vir- 
ginia corporailon. — Ibe  original  promolen  of 
of  tbe  present  scbeme,  and,  presumably,  when 
a  queauon  of  the  Jurtadlotlon  of  a  couri  of  the 
United  Btetea  li  Involved,  dtlsensof  Virginia. 
—In  order  lo  ptocnie  k  datarminalion  o(  the 
coBlroTenif  Mwan  thtt  cocpontion  wid  ihe 
MS 
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defendant  cilizens  of  Virginia,  to  respect  of 
the  lands  In  that  common  wealth,  wlifch  are 
here  in  dispute,  essumKcl.  as  a  body,  the  mask 
of  a  Pennsylvania  corporation  for  the  pur- 
pose, and  tbe  purpose  only,  of  invoking  the  ]u- 
rivliction  nf  ihe  circuit  court  of  Ihe  United 
Stales,  relainirig  tbe  power,  iu  tbeir  discretion, 
and  after  all  ilunccr  uf  defealiog  the  Jurisdlc 
tion  of  tbe  Federal  court  shall  have  passed, 
to  throw  off  that  mssk  and  reappear  under  tbe 
original  form  of  il  Virginia  corporation — tbeir 
right,  in  Ihe  meantime,  lo  pariidpaie  in  the 
management  of  the  geni'ral  aSatra  of  Ibe  latter 
corporation  not  bHviuc  lieeo  impaired  hy  tbe 
cooTeyance  lo  tlie  rennsylr&nia  corporation. 
And  all  Ibis  may  be  done,  if  Ibo  position  of 
the  plaintiffs  be  correct,  witbout  any  consid- 
eration passlnji  between  the  two  corporations. 
It  Is  not  decisive  of  Ihe  present  inquiry  tbat 
under  tbe  adjudications  uf  ibis  court  tbe  stock- 
holder of  the  Pennsylvania  corporation — ihe 
question  being  one  of  Jurisdlcliin — must  be 
C'lncluBively  presumed  to  he  citizens  of  that 
common  wenllh.  'Nor  Is  11  mnteriiil,  if  [338 
sucb  be  Ihe  fact.  Ibut  [be  Pi'iiiisylvauia  corpora 
t  Inn  could  not  have  been  legrillyiiruHnized  under 
the  laws  of  that  commonuenliU  in  February, 
18S8.  uulePB  »ame  of  Ihe  suli^riibcru  to  Ita 
charier  were  then  citizens  of  Fenneylvania. 
We  cannot  Ignore  tbe  peculiar  circumstances 
which  distinguish  tbe  present  cnse  from  all 
others  that  have  been  before  t)iii  court.  The 
stockholders  wbo  organized  the  Pennsylvania 
corporation  were,  it  is  agreed,  Ihe  same  Indi- 
viduals  who  at  tbe  llmu  were  the  stockhold- 
ers of  the  Virginia  corporation.  And  under 
the  rule  of  decision  adverted  lo,  the  siocltbold- 
ers  of  the  Virginia  coT|ior>iiloi),  Just  before 
they  organized  the  Pennsylvaniii  corporailon, 
aa  well  as  when  the  Virgliiitt  corpuratiOD  COD- 
ve.ved  tbe  legal  title,  were  pre^uuinbly  cllicens 
ofVirglnla.  If  the  rule  which  has  been  in- 
'  d  beregarded  ascontiollinglDtbe  preaeut 
._,  the  result,  curiously  i-noujib.  will  he  that 
tm>n«jt(]/«^ypri>r  to  February,  1H9!I. —before  the 
Pennsylvania  corporation  was  or^nnlzed. — tbe 
itockholderaof  Ibe  VIrEin Is  corporation  were, 
presumiibly,  cilizens  of  Virginia;  tbat,  a  few 
days  thereafter,  in  February.  1893.  when  they 
organized  Die  Pennsylvsoia  corporation,  the 
•  Btockholilers  became.  prFBiiniaOly,  clti- 
of  Pennsylvania:  and  that,  on  Uie  Istdey 
of  March,  1893,  at  (be  lime  Ihe  Virginia  corpo- 
ration conveyed  lo  Ihe  Pennsylvaiiiii  corpora- 
tion. the  same  pcraona  were  presumably  cIliEeDa, 
at  the  same  moment  of  lime,  of  both  Vir- 
ginia and  Pennsylvania. 

It  is  clear  that  tbe  record  juillBet  tbe  u- 
jumplion  that  there  was  do  valuable  consider- 
ation for  the  conveyance  to  the  Pennsylvania 
corporation.  Why  should  a  valuabU  consider 
ation  have  passed  at  all,  when  the  stockbolden 
of  tbe  grantor  corporation  and  tbe  etockholden 
of  Ihe  grantee  corporation  were,  at  the  tlDie  of 
tbe  conveyance,  (be  same  IndlvtduaJaT  Covld 
it  be  expected  that  those  stockholders,  acting 
as  one  body,  under  the  name  ot  tbe  Virginln 
Coal  &  Iron  Company,  would  lake  money  ool 
of  one  pocket  for  the  purpoae  of  putting  It  IntB 
another  pocket  which  they  bad  and  used  oab 
while  acting  under  the  nnme  of  Ibe  LeU^ 
Hiniug  A  Manufacturing  Companyf  Ant 
uable  coDslderatloo  caonoi  be  presumed  toKoitf 
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becftnie  the  agreed  sUtement  of  facta  recites 
889]  tbat  the  ■Vlrglcia  corpnratlon  executed 
BcddelfTeredadeedof  "bargain  and  Mie"  cod- 
Terlngall  lUrlght,  title,  and  iDterest  to  tbePeoD- 
ay IvaDl a  corporation.  In  view  of  the  admitted 
facts,  that  recital  muit  be  taken  as  meaning 
nothlQK  more  than  tbat  the  deed  was,  in  form, 
one  of  oargnln  and  «ale,  conveying  the  techni- 
cal legal  title.  The  deed  cannot  ba  regarded 
even  as  a  deed  of  gift,  unless  we  suppose  that 
a  body  of  stock hoUlers.  acting  under  one  cor- 
porate  name,  aolemnly  mude  a  gifl  of  properly 
to  Ibemi^ve*  acting  under  anotber  corpnrale 
name.  When  It  is  remembered  that  the  plain- 
tiff  In  error  stipulates  that  all  tbat  vaa  done 
had  for  iU  sole  object  In  create  a  eatt  vgnita 
bUinOu  FedeTcU  court,  tchieh  would  otJieniiue 
law  been  eognit<Me  only  in  n  court  of  Virginia. 
it  ia  not  disiciilt  to  undtrstand  why  tlie  ngret-d 
statement  of  facts  failed  to  btate,  In  terms,  that 
a  valuable  connideration  was  paid  by  the 
grantee  corporation. 

Tbe  arrangement  by  which,  without  any 
valuable  conalderal  ion.  the  stockholders  of  the 
yirglniaeorporallon  orgnnized  a  PenTicylvanla 
corporation  and  conveyed  these  Innds  to  tbe 
new  corporation  for  the  express  purpose—ond 
no  oilier  purvote  it  ttated  or  ivggetled — of  creat- 
ing a  case  for  the  Federal  court,  must  be  re- 
garded as  a  mere  device  to  eive  jurisdiction  !o 
a  circuit  court  of  the  Unitea  Slates  and  ss  be- 
ing. In  liiw,  a  fraud  upon  tbat  court,  as  well 
as  a  wrong  to  the  defendants.  Buch  a  device 
cannot  receive  our  sanction.  Tbe  cotirt  below 
properly  declined  lo  take  cognlKance  of  tbe 

This  concluslan  is  a  necessary  result  of  tbe 
cases  arlslna:  Ijefore  the  pnssage  of  the  act  of 
March  8,  187S  (18  Stat,  at  L,  470,  chap.  187). 
Tbe  eth  section  of  tbat  act  providce  that  If. 
In  any  suit  commenced  in  a  circuit  court,  it 
shall  appear  to  Ihc  sallsfiiction  of  that  court, 
at  any  lime  after  such  suit  is  brought,  tbat  It 
"does  not  really  and  substantially  involve  a 
dispute  or  coutroversy  properlj  within  the 
jurisdiction  of  said  circuit  court,  or  that  the 
parlies  have  been  improperly  or  eoiltuivef!/  mada 
or  Joined,  either  as  plaintiffs  or  defendants, 
for  lit  purpote  i>f  ereatiiig  a  eaie  cognizable 
.     .  under  this  act,  the  said  circuit  court 

shall  proceed  no  further  therein,  but  shall  dis- 
mls«  the  auU."  This  part  of  the  act  of  1875 
340]  was  not  superseded  *hy  the  act  of  1S87, 
nmuudrd  In  1888.  26  Slat,  at  L.  434.  chsp. 
866.  Us  scope  and  effect  were  determined  in 
WiliiamM  v.  Nottaaa.  104  U.  B,  209.  211  [2(i: 
719.  7201,  and  Mvrrii  v.  Oamar,  129  U.  S.  819 
[iZ:  690].  In  the  Brat  of  thoaecases  tbe  court, 
referring  lo  the  act  of  1670.  said  i  "In  extend- 
ing a  Ions  wav  tbe  jurisdiction  of  the  courts 
of  tbe  UQited  States,  Congress  was  specially 
careful  to  guard  against  tbe  consequences  of 
collusive  tranitera  to  make  parties,  and  made 
It  the  duty  of  the  court,  on  ita  own  motion, 
wllhont  watting  for  the  parties,  to  stop  all  fur- 
tlwr  proc«edlnga  and  dlamisa  the  suit  the  mo- 
nent  aoythlng  of  tbe  kind  appeared.  This 
WM  for  uie  protection  of  the  court  as  well  as 
putles  against  frauds  upon  its  jurisdiction." 

The  Mganiiatlon  of  the  Pennsylvania  cor- 
poration and  the  conveyance  to  it  by  the  Vir- 
ginia corporation,  for  the  sole  purpose  of  cre- 
ating a  cue  oc^iiable  t>f  the  circuit  oourt  of 
1WD.8. 


the  United  Btates  is,  In  principle,  somewhat 
like  a  removal  from  one  stale  to  another  wltb 
a  view  only  tA  invoking  the  jurisdiction  of  the 
Federal  court.  In  Morrit  v.  Oilmer,  just  cited, 
the  court  said:  "Upon  tbe  evidence  In  this 
record,  we  cannot  reaisl  the  conviction  that  the 
plaintiff  had  no  purpose  lo  acquire  a  damieO 
or  teUUd  hom»  in  Tennessee,  and  that  his  sole 
object  In  removing  to  that  stale  was  to  place 
himself  In  a  situation  to  invoke  the  jurisdic- 
tion of  the  circuit  court  of  the  United  Statefc 
He  went  to  Tennessee  without  any  present  in- 
lenllon  to  remain  there  permanently  or  for  an 
Inileflnite  time,  but  with  a  present  lulenlion  to 
return  to  Alabama  as  soon  as  he  could  do  s* 
without  defeating  tbe  jurisdiction  of  the  Fed- 
eral couit  to  determine  bis  new  suit.  Hewae 
therefore  a  mere  sojourner  In  tbe  former  state 
wben  Ibis  suit  was  l>ruuEht.  He  ri'tiirned  to 
Alnbnma  almost  Immidiatety  after  giving  his 
(teposltion.  Tbe  case  comes  Rlihin  the  prin- 
ciple announced  in  Butler  v.  F-iriinCbrlh,  4 
Waah.  C.  0-  101,  108,  wbere  Mr.  Jusfice  Wash- 
ington snid :  'If  tbe  removal  be  for  tbe  purpcM 
of  conimitllog  a  fravd  upon  the  law,  and  lo 
enable  the  party  to  avail  himself  of  the  Juris- 
diction of  the  Federal  courts,  and  that  fact 
be  made  out  by  his  acts,  the  court  must  pro- 
nounce that  his  removal  was  not  with  a  l>ona 
fide  inlenlion  of  changing  his  domicil,  how- 
ever frequent  and  public  bis*dicUta-  [341 
tloos  to  tbe  cnntrarv  may  have  been.'  120 
U.  8.  838.  329  [82:894,  695], 

Other  cases  In  this  court  show  the  object 
and  scope  of  Ibe  abnve  provision  in  the  act  of 
1875.  In  mrmi«!,ton  v.  PiUfburH.  114  V.  8. 
138,  139.  145  [2U:  114-116].— which  was  a  suit 
upon  coupons  of  bonds  Issued  In  Ibe  name  of 
Parmluttton,  a  municipal  corporation  ofJIaine, 
tbe  bonds  themselves  belnj:  owned  by  citizens 
of  that  slate, — It  appeared  that  the  bonds  wer« 
purchased  and  held  by  such  cliizens  while  a 
suit  was  pending  in  oneof  the  courts  of  Maine 
lo  test  their  vatldily.  The  state  court  decliled 
that  they  were  void  and  inoperative.  After 
that  decision  coupons  of  the  same  amount, 
gathered  up  and  held  by  citizen.^  of  Maine, 
were  transrerred,  by  their  agenl.  to  Pillsbury, 
a  cltlzfn  of  Masaachusetla,  under  an  arrange- 
ment by  which  be  gave  his  prumisaory  note 
for  $500,  pavable  In  two  years  from  date  with 
interest,  and  agreed,  "  as  a  further  considera- 
tion for  said  coupona,"  that  iF  he  succeeded  in 
collecliijg  the  full  amount  thereof  he  would 
pay  the  agent,  as  soon  as  the  money  was  got- 
ten from  the  corporutinn,  50  per  cent  of  the 
net  amount  collected  above  the  $500.  PlUa- 
burv  then  brought  bis  suit  on  these  coupons, 
he  Vlng  a  citizen  of  Hassachuielts,  against 
tbe  town  of  Farmington,  in  tbe  circuit  court 
of  the  United  States  for  the  district  of  Maine. 
Here  was.  In  form,  a  sale  and  delivery  of 
coupons  for  a  valuable  consideration.  Thta 
court  regarded  the  whole  transaclion  as  a 
sham,  and  speoklng  by  Chief  Justice  Walle, 
said :  "It  is  a  auit  for  tbe  benefit  of  tbe  ownen 
of  the  bonds.  They  are  to  receive  from  tli« 
plaintiff  one  half  of  the  net  proceeds  of  tbe 
case  they  have  created  by  tbelr  transfer  of  the 
coupons  galbeted  together  for  that  purpoaa. 
The  suit  Is  their  own  In  reality,  though  thej 
have  agreed  that  the  plaintiff  may  retain  ou« 
half  of  what  be  collecu  for  tine  use  of  bia  name 
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ud  his  iTonble  In  collectiox.  It  la  true  the 
traii«aclioD  is  e^led  a  j)ur3tate  In  the  papers 
Uiat  nere  ex«culed,  and  thai  the  pUlotlfF  gave 
bis  note  lor  9500,  but  the  tltne  for  pajment 
was  put  off  for  two  years,  when  it  wiu.  no 
doubt,  riippoied  the  result  of  (he  suit  would 
be  baown.  No  money  aa*  paid,  and  as  the 
note  nn''  out  negotiable,  it  in  olesr  tbe  parliei 
inlfnii'd  lo  kir-ji  the  eonVn^  of  the  whole  matter 
342}*i*'WJ.fi>r»rnAan(b,solhHlirtheplBiDtltr 
failed  to  recover  the  money  he  could  be  released 
from  his  promise  to  pay."  The  court,  udopting 
tbe  tancuftce  of  Mr.  Juellce  Field,  \n  Iirtiinl>i. 
I>tai..\m  U.  S.  537.  MI  [27:300,  802], adjudged 
tbe  Irnnefer  of  Ilie  coupons  to  l>e  "a  mtre  con- 
trivnuce.  a  pretetise.  the  result  of  a  collusive 
arrHnjcrnieilt  to  create  "  in  favor  of  the  plaiuliS 
'■a  fictitious  ground  of  Federal  jurisdlrlion." 
ItcfprrlDg  to  tlje  alxive  provision  In  tbe  act  of 
W,^.  the  cciurl,  after  declaring  It  to  be  a  salu- 
tary one.  ■■Hid  that  "il  was  intended  lo  promote 
the  ends  of  justice,  and  is  equivalent  to  an  ei- 
press  enacimeDl  bv  Conerese  iliiLt  the  rlrcult 
courte  slinll  noE  have  Jurisdiclion  of  Kuits 
which  do  not  really  and  substantially  liivnlve 
a  dispute  or  controversy  of  which  I  hey  have 
co^til/.nncc,  »nr  of  suits  In  which  tbe  pnriiea 
have  Ih'ih  Inifiroperty  ot  toUunively  m-iile  or 

Jnfni'd  f'li  Ihr  p'irpoaeof  erenting  a  ea»e  aynaa- 
tt  uai'fr  a.  ,trf."  p.  144  [I  in]. 
These  principles  were  n-aHtnneci  In  L^Oe  v. 
Gi!r>.  118  V.  8,  GIM,  603  [30:  209,  271].  in 
whii'ii  ifr.  Jiitliet  Bradley,  »peiiliii>E  for  the 
court.  <>aid  that  under  the  act  of  187!i,  where 
the  interctt  of  the  aominal  party  is  "simulated 
and  clluf-ive  nnrf  created  far  the  veiy  imrpoM 
cf  gv-ii'S  jiirMieHon,  the  court  should  uol 
oesilaie  to  apply  the  wholesome  provisions  of 
tbe  taw." 

Tiie  ca>e  before  us  Is  one  that  ConKrcss  in- 
tended ic  exclude  from  the  coicnizance  of  a 
court  of  the  I' idled  Slates.  Tbe  Pcnntylvanlii 
corporaii'm  iidilier  paid  nor  assumed  tii  pay 
anything  for  the  property  In  dispute,  and  was 
Invested  with  tlie  technical  le$;al  tlllr  fnr  tbe 
purpose  only  of  bringing  a  suit  lo  (be  Federal 
court.  As  we  have  said,  that  corpornlinn  may 
be  m/iiirtit  by  those  who  are  s toe ii holders  of 
lis  grantor,  and  who  are  also  its  own  istock- 
holders,  at  any  lime,  and  teilhout  reeeiving 
IherefoT  any  wntideralion  whnlever,  to  place 
the  title  where  it  was  wheo  the  plan  was 
formed  to  wrest  the  judicial  determination  of 
tbe  present  controvt-rsy  from  the  courts  of  the 
■tale  In  which  the  land  lies.  It  should  be  re- 
garded as  a  case  of  an  Improper  and  colluilve 
maltiiiB  ot  parties  tor  (be  purpose  of  crealing 
a  case  cognizable  Id  the  circuit  court.  If  this 
action  were  not  declared  collusive,  within  the 
meaning  of  the  act  of  187S,  then  Ilie  provision 
843]  mslclDg  It  the  duly  of  tbe  ■circuit  court 
to  dismiss  a  suit,  ascertained  at  any  time  to  be 
one  in  which  parties  have  been  Improperly  or 
colluslvely  made  or  joined,  for  the  purpose  of 
creating  a  csi^e  cognizable  by  (hat  court,  would 
become  of  no  practical  value,  and  the  dockets 
of  the  circuit  courts  of  the  Untied  Stales  will 
be  crowded  with  suits  of  which  neither  tbe 
framers  of  the  Constitution  nor  Congress  ever 
tnteoded  tbey  should  lake  cognizaace. 
Tht  judgment  u  ajpmud. 


corporation  organized  and  eiTatJog  under  tha 
laws  of  the  stateof  Pennsylvania,  and  a  clUnn 
and  resident  of  said  state,  broueht.  In  the  cir- 
cuit court  of  the  Untti.'d  States  for  the  western 
district  of  Virginia,  an  acllon  of  ejectment  ba 
a  tract  of  land  la  Wise  county,  stateof  Vir- 
ginia, and  within  Ihe  jurisdiction  of  that  conrt, 
against  J.  J.  Kelly.  James  C.  Hubhurd,  asd 
others,  all  of  whom  were  averred  to  be  cltlzeH 
of  tbe  state  of  Virginia  and  residents  of  Um 
western  dislrlcl  thereof. 

The  defendants  filed  two  special  pleaa  which 
were  traversed  by  replications.  The  rcooid 
shows  that  subsequently  tbe  cause  waa  anb- 
mitted  Id  the  court  on  the  Issues  thus  made 
and  with  an  agreed  statement  of  facts,  and 
that  the  court,  on  May  30,  I80;t,  siisialncd  tbe 
pleas,  found  thai  it  bad  no  jurisdiction  of  Ibe 
case,  and  dismiivipd  the  action  for  want  of  ]o- 
risdiction,  but  without  prejudice.  Upon  u- 
ceptlons  duly  taken,  (bis  Judgment  wm 
brought  to  this  court. 

Ills  admitted,  in  the  acrecd  statement  of 
facts,  that  tlie  Leliigh  Mining  A  Mnnufnclur- 
ing  Company  was,  in  Fi'bruary.  189!i,  dulg 
organized  as  a  corponitioti  of  the  state  of  Penn- 
sylvania, and  was  existing  as  such  at  Ibc  time 
of  the  commc^ncement  ot  this  action. 

Tbe(3oneiltution  of  Pennnylvunia,  of  which 
we  lake  judicial  notice,  proviilcsin  the  7th  sec- 
tion of  article  3  that  such  *h  corporation  [344 
cannot  be  created  by  any  local  or  special  law, 
and  we  are  thii<i  given  to  know  tliat  tbo  com- 
pany in  question  was  organized  undersMa- 
enil  law  of  Ihe  stiitc.  On  resorting  to  that  law, 
being  the  act  of  April  29. 1874  (I  Purtlon's  Dl*. 
33S),  and  of  tbe  contents  of  which  we  also  tau 
judicial  notice,  we  lind  II  provided  that  to  be- 
Clime  duly  orgiiidzcil  as  »  mining  and  nimnu* 
faclurtng  company  Ihe  cliarlcr  must  lie  sub- 
scri)>cd  by  live  or  more  persons,  three  of  whom 
at  least  must  he  citizens  of  Pennsylvania;  that 
Ihe  ccrtificntc  must  set  forth  that  len  per 
cpuium  of  tbe  capital  slock  has  beet)  paid  In 
casb  It)  th>^  trea<iurcr  of  the  intended  corpom- 
lion;  and  these  facts  as  to  citizenship  and  the 
[laymenl  of  the  requisite  proporlloQ  of  tbe 
capital  in  cash  must  be  sworn  to  by  at  leut 
three  ot  the  aubscriliers.  Upon  such  proof  the 
governor  is  authorized  to  direct  letters  palcat 
to  be  JKSued,  but  do  corporation  shall  p,o  into 
operation  without  flrst  having  the  name  of  the 
compHny,  tbo  ilnte  of  the  incorporation,  Um 
place  of  business,  tbe  aiiiouDt  of  capital  pijd 
in,  and  the  names  of  tbe  president  and  treas- 
urer registered  in  tbe  office  of  Ihe  auditor  gen- 
eral of  the  sute.  While,  therefore,  it  Is  sUted 
in  the  agreed  statement  ot  facts  that  tbe  aatd 
company  was  organized  by  the  indivldnat 
stockholders  and  the  otflcers  of  the  Virginia 
Coal  &  Iron  Company,  aucb  statement  Is  by  ao 
means  IncoDsiflteDt  with  tbe  other  statemrat 
that  the  Lehigh  Hlolng  A  ManufacturlDg 
Company  was  duly  organized,  and  tberofon 
included  In  its  membership  citisens  of  Ponn- 
sylvanla. 

The  presumption,  therefore,  must  be  thmt 
the  Leblgb   Mining  &  Manufacturing  Oon- 

fiany  was,  lo  all  respects,  a  corporation  ngn- 
srly  and  legally  orgaolscd.  and  the  eoocei- 
•ion  of  the  agreed  statement  is  that,  at  flMMr 
offatt,  at  least  three  of  fta  corporatora  are  olt- 
izeni  of  the  state  of  Peouylvmla.    AioulMr 
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of  Uw,  u  we  ihall  pretentlr  see,  til  of  lu 
ootponton  KTs  to  be  iDdispuUblr  deemed,  foi 
thepurpoae  of  JurUdioUoD  In  the  otrcult  court 
«f  Uie  United  Slslee.  cUfzenB  of  thkt  stats. 

The  record,  tberefore,  dliclowi  that  %  rega- 
teil;  ornaised  bodr  corporate  of  tlie  itate  of 
FennajWsDlB,  eeeklDg  to  assert  Its  title  to  e 
tract  of  Itnd  situated  la  WlsecouoiOflrglnle, 
345]*U agalnit  cerlaia  cltlxeoi of  vlrgtnia la 
poMcesfoB  of  said  tract,  end  having  brought 
en  Bcilna  of  law  in  the  circuit  court  of  Lbe 
United  States,  has  been  dlsmlmerl  from  that 
court  for  alleged  want  ot  juiiadlclioa. 

Buch  want  ot  lutiadlctlon  fs  not  apparent  oa 
lbe  face  of  the  record,  apart  from  tbe  allega- 
tions contained  in  thct  gpeclnt  pleas.  That  tbe 
circuit  court  ol  lbe  United  Suiea  bas  turiadic- 
tlon  of  a  dUpute  about  tbe  llile  to  land  bO' 
Iweeo  a  corporation  of  another  state  and  cit- 
liens  of  tbe  state  where  the  land  is  altuated  Is. 
ill  course,  now  settled  beyond  conlroveny. 
Afier  a  long  dispute,  tbe  hidtory  ot  which  we 
need  ant  here  follow,  It  was  flually  decided  lu 
LtminiUe.  C.  d:  C.  R.  Co.  t.  Lettm.  4S  U.  B.  B 
How.  4B7  [11:  853].  that  "a  corporation  ere- 
•ted  by  and  traasaclinr  buslneaa  in  a  state,  Is 
In  be  ditemed  an  inhaullaat  of  the  state,  cap- 
able of  bein^  Ireiiled  as  a  citiEeu,  for  ail  pur- 
poses of  suing  acd  being  sued,  aod  an  aver- 
ment of  tbefacla  of  lis  creation  and  lbe  place 
of  traaiacllng  business  ia  sufficient  to  pve  the 
circuit  court  juriadictlon."  Accordingly,  In 
that  case,  a  plea  to  tbe  jurisdiction.  aliepIoK 
that  some  ol  the  coriKtralnrs  ol  the  defendant 
crnnpany,  which  waaacnrpomllnn  nf  the  stale 
of  South  Carolina,  were  cllizens  of  New  York, 
of  which  latter  state  the  plalnllB  was  a  citizen, 
was  on  demurrer  overruled.  In  Ohia  A  M.  B. 
Ce.  V.  WliftUr.  66  U.  B.  1  Black,  SUfi  [17:  IBS]. 
the  court,  (peaking  by  Chiff  Jutlice  Taney, 
•aid:  '■  Where  a  cnrporalion  is  created  by  the 
lawi  of  a  state,  tbe  legal  presumption  is  IbHi 
Its  members  are  citizens  of  tbe  slate  in  which 
alone  the  corporate  body  baa  a  legal  existence: 
and  that  a  suit  by  or  againat  a  corporation,  fn 
Its  corporate  name,  must  be  prciuined  to  be  a 
suit  by  or  against  citizens  of  the  state  which 
created  the  corporate  body;  and  that  no  arer 
■nenl  tn-  tridtaee  to  the  contrrtry  U  admitnible, 
for  IA*  piir/yite  of  mthdrawing  the  luii  from 
tktjttriidicUvn  of  a  mutI  of  the  United  Stale: 
.  .  .  After  these  successive  decUluna,  the 
Uw  upon  this  subject  must  be  regarrled  as  aet- 
Ded ;  and  a  suit  by  or  against  a  corporation  in 
Its  corporate  name  as  a  suit  by  or  against  elt- 
iiens  of  the  state  which  created  it" 

It  these  cases  correctly  ataie  tbe  law.  was  It 
346]  compeient'forthe  court  below, upon  the 
facts  agreed  upon,  to  disregard  the  corporate 
character  of  the  plaintiff  company,  and  to  find 
that  It  was  composed.  In  a  Jurisdictional  sense, 
ot  cItizeuB  of  Virginia?  It  is  true  that  tbe  de- 
feadanta,  tu  their  second  plea,  alleged  that 
"there  was  noauch  legally  organized  corpora- 
lion  u  the  plainiift  company  at  the  date  ot  the 
Institution  of  this  suit. "  But,  as  we  have  seen, 
the  statement  of  facts  aerced  upon  after  the 
pleas  were  filed  atalcB  that  the  plaintiff  company 
was  a  duly  oiganlied  corporation  of  the  sialc 
of  Pennsylvania,  and  was  existing  as  such  at 
the  time  of  the  bringing  of  tbe  suit. 

Assuming,  then,  as  we  have  a  right  to  do, 
that  the  corporate  exislenc*  of  Uie  plalnllO 
lU  V.  9. 


company  Is  conceded,  and  that,  onder  tike  an- 
diorities,  the  member*  of  the  compaajr  ore  to 
be  deeined  dtltens  of  the  state  of  Pennsyl- 
Taala,  and  that  no  averment  orevldenee  to  the 
contrary  Is  admissible  lor  the  purpose  of  with- 
drawing the  suit  from  the  jurlBdIctloa  of  the 
circuit  court,  were  there  any  otber  facts  which 
Justified  the  aclloa  of  the  court  below  In  dia- 
mixslag  the  action  for  wantof  Jurisdiction? 

It  is  aald  that  because  It  is  conceded,  In  the 
agreed  statement  of  facta,  that  the  land  In  con- 
troversy bad  been  claimed  by  the  Virginia 
Ooal  Jl:  Iron  Company,  a  corporation  organ- 
ized under  the  Ipws  of  the  state  of  Virginia, 
and  that  said  company  had  executed  and  de- 
livered a  deed  of  bargain  and  sale  to  the  Lo- 
hi^h  Mining  &  Manulacturing  Company,  l^ 
which  it  conveyed  all  its  right,  tille,  and  In- 
terest In  and  to  tbe  land  in  conlrov^rsy  to  the 
Lehigh  Mining  A  Hanutncturjng  Company  in 
fee  simple,  aju  because  it  Is  admitted  that  the 
Pennsylvania  company  was  organized  by  the 
Individual  stockholders  and  officers   of  Ih« 


Ing  Company  and  In  making  to  it  said  con- 
veyance was  to  give  the  circuit  court  jurisdic- 
tion In  the  case,  that  the  legal  effect  of  such  k 
stale  of  facts  would  conslitute  a  fraud  upon 
tlie  court,  and  would  justify  It  lu  diamisung 
the  lull. 

It  la  difficult  to  see.  In  the  first  place,  how  thli 
could  be  a  case  ut  fravd.     The  facts  were  con- 

'   '       -       icealedaor'falfeiy  slated.  [347 


tion;  annlher  thing  to  say  that  such  acknowl- 
edged slate  of  facts,  though  formally  conferring 
jurisdiction,  constituted  fraudon  the  court,  not 
because  untrue  and  pretended  and  intended 
to  deprive  a  court  of  Jurisdiction,  but  becaoae 
intended  to  bringategalcauseot  action  within 
itsiurlsdictlon.  We  have  seen  that, »  n<e«*>iia<« 
and  aa  matter  of  fact,  there  were  citizens  of 
Pennsylvania  who  bad.  as  membera  ot  a  cor- 
poration of  that  state,  an  Interest  In  the  sub- 
ject matter  of  tbe  suil;  and  we  have  seen  that, 
by  a  welt-aetlled  propoaltion  at  law,  tbe  Penn- 
eylvania  company  must,  for  Jurisdictional  put> 
pnws,  he  indisputably  deemed  to  be  wholly 
composed  of  citizens  of  the  state  that  created 
it.  How,  then,  In  tbe  absence  of  mlastalement 
or  suppression  ot  facts,  can  It  be  said  that  tbe 
Pennsylvania  company  wasgulliy  of  any  fraud 
ia   Invoking  the   Jurisdiction  of  the  Federal 

I  submit  that  the  true  question,  under  the 
plcadinga  and  statement  of  facts,  was  whether 


ginia  company  to  tbe  Pennsylvania  company, 
was  an  actual  one.  was  really  what  it  pur> 
ported  to  be.  It  tbe  conveyance  by  the  Vir- 
ginia company  really  and  Inlenlionally  con- 
ferred its  title  oa  the  Pennsylvania  company, 
so  Ibal  the  latter  company  could  legally  assert 
its  title  against  the  parties  la  poaseasloa  in  ^ 
slate  court,  no  reason  existed  why  the  same 
cause  ot  action  might  not  be  asserted  In  a  Fed- 
eral court;  that,  if  tbe  transaclion  were  an 
actual  one,  and  the  conveyance  one  Intended 
to  vest  an  absolute  title,  unqualified  by  any 
trust,  tba  jniiadiction  of  tlia  clronU  oourt  val- 
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idlf  UUched  hfis  been  frequently  dsclued, 
even  If  Ihepurpou  iru  to  make  *  caae  cognii- 
shi"  I.V  tbe  Federal  court. 

McDonald  f.  Ana/toy,  aaU.  S.  1  Pet  820 [7; 
267], WHS  a  MM  wberea  clllzen  of  Oblo,  under 
the  apprebenaton  Ihat  bU  lllle  to  lands  in  that 
atale  could  not  be  mainlatned  in  tbe  itatc 
court,  %nd  being  fndebted  to  a  citizen  of  Ala 
baoia,  offered  toiell  aDdcoDveytohimlbeland 
in  payment  of  tbe  debt,  stating  in  the  letter  by 
which  tbe  offer  waa  made  that  llie  title  would 
848]  must  *prn1i:ibly  be  maintained  In  the 
coiirii  of  tbe  United  SUIes.  but  would  fall  la 
the  courts  of  tbe  alate.  The  Alabama  ciiizeu 
accepted  the  conveyance,  and  af icrirardB  gave 
to  a  third  parly  hU  bond  to  make  a  quitclaim 
title  to  the  land,  ou  condition  of  recclvlnt; 
(1,000.  Tbe  circuit  courlof  the  United  Slates 
for  the  district  of  Ohio.  In  which  the  fcrantee 
Died,  as  k  citizen  of  Alnbama,  a  bill  in  equity, 
held  tbaC.  upon  the  alwre  state  of  facts,  tbe 
court  bad  no  Jurisdiction  to  eoterlain  the  suit 
But  this  court  held  otherwise  and  reversed  the 
judgment.  Chi^  Jutticd  Marshall,  for  the 
court,  said: 

"It  has  oot  been  kUeged  aDd  certainly  can' 
not  be  alleged,  Ibnl  a  citizen  of  one  alalc,  hHV- 
Ins  title  to  lands  in  another,  is  diaiibled  from 
suTng  for  Ib'ise  lands  in  tbe  courts  of  tbe 
United  States  by  tbe  fact  Ibat  he  derives  bis 
title  from  a  citizen  of  tbe  state  in  which  tbe 
lands  lie.  Consequently,  the  single  inquiry 
must  he  whether  the  conveyance  from  Mc- 
Arthur  to  McDonald  was  real  or  Bctilious. 
,  .  .  This  testimony,  which  la  all  that  was 
laid  before  tbe  court,  shows,  we  tbink.  a  sale 
and  conveyance  to  tbe  plaintiff,  which  was 
binding  on  both  pnrtiea.  .  ,  ,  HcArtbur's 
title  was  exlinguisbed.  and  the  consideration 
was  received.  The  motives  which  Induced 
him  to  make  tbe  contract,  whether  Jusliflable 
or  censurable,  can  have  no  Influence  on  its 
THiIdlty.  They  were  such  as  bad  sufflcleot 
tnSuence  witb  hltnnelf,  and  he  had  a  right  to 
act  upon  tbem.  A  court  cannot  enter  into 
them  when  deciding  on  its  JurlKlicKon.  Tbe 
conveyance  appears  to  be  a  real  tranaactlon. 
ind  the  res!  as  well  as  nominal  parties  to  the 
suit  are  citizens  of  different  stales.  Tbe  only 
part  of  (he  testimony  which  can  inspire  doubt 
respecting  its  being  an  absolute  sale  Is  tbe  ad. 
mission  that  tbe  plaintiff  gave  bis  tiond  to  a 
third  party  for  aquitclalm  title  to  the  lund,  on 
paying  bim  $1,100.  We  are  not  loformed 
who  this  third  party  was,  nor  do  we  suppose 
it  to  be  material.  The  title  of  HcArthur  was 
vested  In  tbe  plaintiff  and  did  not  pass  out  of 
bim  by  this  bond.  A  suBpicioo  may  exist 
that  it  was  for  McArthur.  The  court  cannot 
art  upon  this  suspicion.  But  suppose  the  Fact 
to  be  avowed,  what  Influence  could  It  have 
upon  the  jurisdiction  of  tbe  coutif  It  would 
convert  the  conveyance,  which  on  fls  face  ap- 
S49]  pears  to  be  atwolule.  into  a  'mortgnge. 
But  tbls  would  not  affect  tbe  question.  In  a 
contest  between  the  mortgngor  and  mortgagee, 
.being  citizens  of  dlfftrent  stntea.  it  cannot  be 
doubted  that  an  ejectment  or  a  bill  to  foreclose 
mav  tie  brought  by  the  mortgagee,  residing  In 
a  different  state,  In  a  court  of  tbe  United 
States.  Why,  then,  may  be  not  sustain  a  suit 
in  the  same  court  against  any  other  person  be- 
ing a  citizen  of  the  tame  ataU  with  the  morl- 
4G3 
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I   why  he 


gagorT    We  can  perceive  no  reai 

should  not    The  case  depeoils,  i , 

the  qaeetlon  whether  the  traasacllon  between 
HcArthur  and  McDonald  was  real  or  flctl- 
tious;  and  we  perceive  no  reason  to  doubt  Ita 
reality,  whether  tbe  deed  be  considered  as  ab> 
solute  or  asa  mortage. 

In  SiniW  V.  Eernothen,  48  U.  8. 7  How.  198 
[13: 6UUj,  where  a  mortgagee,  a  citizen  of  Ala- 
bnma,  assigned  the  mortgage  to  a  citizen  of 
New  York,  both  parties  concurring  la  the 
motive  to  have  the  qumtion  Involved  passed 
upon  by  a  Federal  court,  It  was  held  that 
"the  motive  imputed  eeatd  nof  affect  tlie  validity 
of  tht  eonveyanct.  Tliis  was  so  held  in  Me- 
bonald  T.  Smal/ey.  2fl  U.  8.  1  Pel.  020  [7;  387]. 
Tbe  suit  would  be  free  from  objection  In  the 
Slate  courts;  and  tbe  onlj'  ground  upon  which 
it  can  tie  made  eSecluni  liere  is  that  the  trana- 
action  between  the  company  and  plaintiff  wat 
Qciitious  and  not  real,  and  the  suit  stilt.  In 
contemplation  of   law,  tietween  the  original 

Rarties  to  the  mortguge.  The  queHtioo,  there- 
ire,  is  one  of  prnper  parties  tn  give  juriadic- 
tloo  to  the  Federal  courts,  not  of  title  in  tbe 
plaintiff.  T/uU  would  be  a  question  on  the 
merits,  to  decide  which  the  jurisdiction  must 
Drst  be  admitted.  The  true  und  only  ground 
of  objection  in  all  these  cases  is,  tiiat  the 
assignor,  or  the  grantor,  as  the  esse  may  lie. 
is  tbe  Ttai  par^  In  tbe  suit,  and  the  plaintiff 
on  tbe  record  but  nominal  and  colorHble,  bis 
name  being  used  merely  for  the  purpose  of 
jurisdiction," 

8o  In  airjwp  t,  BaUtmon.  78  U.  8.  6  Wall. 
380  [18:  8«r  the  court  sairt:  "if  theronvey- 
ance  liy  tlieiCIdgelcys  of  ttie  district  lo  Samuel 
C.  Rlageley,  of  Maryland,  had  really  trans- 
ferred ibe  interest  of  tbe  former  to  the  tatter, 
al)hough  tnadi  for  fh»  avoieed  purpatt  of  ena- 
bling the  court  to  enUrUtin  j-i'mUeUon  of  l/i4 
OOM,  it  tDould  hate  aecomptithfl  that  ptiTTwie. 
*  McDonald  v.  Smailen.  36  U.  S.  1  Pel.  890  [350 
[7: 287],  and  seveml  coses  since  bate  weU 
estnlillahed  this  rule." 

If.  then,  anything  CBQ  tie  regarded  aa  set- 
tled, il  is  that  the  moline  or  purpose  nf  securing 
a  right  of  action  In  a  Federal  court  by  a  con- 
veyance or  assignment  will  not  defeat  the 
lurisdlclion,  If  tlic  conveyance  or  assii^nment 
be  reai,  and  not  flctitlous. 

It  therefore  follows  in  tbe  present  case 
thai  the  concession  in  the  agreed  statement  of 
tacts,  Uiat  tbe  purpose  was  to  give  jurisdiction 
to  tbe  circuit  court, will  not  defeat  that  Juris* 
diction  unless  it  appears  ibal  tbe  conveyance 
was  not  real  but  Hciliious.  This  presents  a 
question  ol  fact.  Stated  in  direct  terms,  tbe 
qutsllon  is  this,  given  a  Pennsylvania  corpora- 
tion, indisputably  composed  of  citizens  of 
that  state,  and  a  cooveyance  In  fee  simple  lo 
such  company  of  a  tract  of  land,  situated  in 
the  stale  of  Virginia,  by  a  corporation  of  that 
state,  ihe  land  being  In  posseaslon  of  cltlMOS 
of  the  latter  state,  was  this  apparent  jurisdic- 
tion defeated  by  tbe  admitted  faolaf  It  Iihs 
lieen  ealablisbed  by  tbe  cases  cited  that  the 
purpose  or  intention  to  pul  tbe  claim 
in  owner  who  would  tie  entitled  to  go  into 
a  Federal  court  would  not  lie  objectionable  IE 
tbe  conveyance  were  an  actual  one,  and  where 
the  inlerest  awerted  belonged  wholly  to  the 
plaiotUr. 
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Hence,  the  only  mitter  now  to  delermlDe  ii, 
Wbtt  wu  the  character  of  the  conTeyance  la 
tha  present  cue?  It  wu,  fn  form,  a  deed  of 
bargain  and  ule  purporrlag  to  eoDvev  a  fee 
rimple.  It  1b  admitted  in  the  agreed  state- 
ment of  facts  that  "lald  conveyance  passed 
to  said  Lehigh  MIdIdk  &  Manufacturing  Com- 
rany  oB  the  right,  tiiU,  and  inttrttt  of  $aid 
Virffinta  Ooal  A  Iron  Company  in  and  to  taid 
land,  and  that  rinea  taid  conttyance  taid  Yir- 
ginia  Coal  d  Irim  Compnng  lun  had  no  inlerat 
in  laid  land,  andhtunot  and  ntttrhathadnny 
inlertil  in  that  itiit.  and  that  it  oiont  non«  of 
the  itoek  of  laid  Lehigh  Mining  iC  Manufactur- 
ing Company,  and  to*  no  inltntt  therein  vihal- 

It  Is  contended,  In  the  opinion  of  the  ma- 
jority, that  "it  appears.  In  view  of  what  the 
agreed  statement  of  facts  contains,  as  well  ae 
what  It  omilB  to  discloae,  that  the  conTeynnce 
351]  "was  without  any  valuable  considera- 
tlon,  and  that,  as  soon  as  this  litigation  Is  con- 
cluded, the  Pennsylvania  corporation.  If  It 
succeeded  in  obtaining  judgment  against  the 
defendants,  can  be  required  by  Ibe  stockhold- 
ers of  the  Virginia  corporation,  being  also 
sbx^kholders  of  the  Pennsylvania  corporation, 
lo  reconvey  the  land  in  controversy  to  the 
Vlretnia  corporation." 

TiilB  conieDiloD,  and  the  fate  of  the  case 
turns  upon  fl,  can  be  readily  met.  It  Rssumes 
two  facts,  neither  of  which  are  found  in  the 
record,  and  both  of  which.  If  found,  would 
be  Immaterial.  First,  tt  la  said  that  the  con- 
veyance was  without  any  valuable  consldera- 
Uon.  But  It  Is  distinctly  admitted  that  the 
Virginia  company  "executed  and  delivered  a 
deed  ot  bargain  and  sale  to  the  Lebigh  Mining 
&  Manufacturing  Company,  by  which  it  con- 
veyed all  its  right,  title,  and  Interest  in  (he 
land  In  controversy  In  fee  simple."  It  Is  not 
found  that  oo  consideration  was  given, 
and  Id  the  absence  of  such  a  finding  the  pre- 
sumption would  be  that  adeed  of  conveyance 
under  srat.  and  granlins  an  estate  in  fee  sim- 
ple, implies  a  con  side  ration.  But  it  is  unneces- 
sary to  consider  tbis,  because  It  is  wboUv 
immaterial  whether  the  grantee  paid  a  consid- 
eration or  not.  The  deed,  even  If  tt  were  a 
deed  of  gift,  was  executed  and  delivered,  and 
an  executed  gift  is  Irrevocable.  Nor  does  It 
concern  the  defendants  whether  the  grant  by 
deed  was  or  was  not  for  a  valuable  conaldera- 
tlon. 

The  very  question  came  up  In  the  case  ot 
D»  Lavaga  v.  WHlianu,  0  Bawr.  ST8.  In  the 
circuit  court  of  tbe  district  of  California,  and 
where  It  WM  iireed  that  no  consideration  was 
ever  paid,  and  tnat  tbe  deed  was  executed  to 
enable  tbe  suit  lobe  brou^bt  in  the  circuit  court 
of  the  United  Btatea.  But  the  court  said,  by 
Mr.  Jurtfce  Field:  "There  is  no  doubt  that  the 
sole  object  ot  the  deed  to  the  complainant  was 
to  give  jurisdiction,  and  that  the  grantor  has 
hime  and  still  bears  tbe  expense*  of  tbe  suit, 
hot  neither  of  these  facts  renders  the  deed  In 
operative  to  transfer  the  title.  The  defendants 
are  not  In  a  posUlon  to  question  tbe  right  of 
the  grantor  to  give  away  the  properly.  It  be 
chooaea  ao  to  do.  And  the  court  wilt  not,  at  the 
■uggestion  of  a  stranger  to  the  title,  inquire 
Into  the  motives  which  Induced  the  granior 
352]  to  *patt  with  hU  InleKsL  It  b  itif- 
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flcient  that  the  instrument  executed  1*  valid  In 
law,  and  that  the  grantee  la  ot  the  class  ea- 
litled  under  the  laws  ot  Congress  to  proceed 
in  the  Federal  courts  for  the  protection  of  hia 
rights.  It  is  only  when  the  conveyance  li 
executed  to  give  tbe  court  Jurisdiction,  and  la 
accompanied  with  an  agreement  to  retranifer 
tbe  property  at  the  request  of  the  grantor  upon 
the  termination  of  the  litlgBtion,  that  the  pro- 
ceeding will  be  treated  as  a  fraud  upon  the 
court.  HerelherewasDosuchagreement,  and 
It  will  be  optional  with  the  complainant  to 
relransfer  or  retain  the  property.  He  is  by  the 
deed  the  absolute  owner  of  the  interest  con- 
veyed, and  can  only  be  deprived  of  it  by  hla 
own  wilt,  and  upon  such  conslderatloni  u  Iw 
may  choose  to  exact." 

The  only  operation  that  could  be  given  to 
tbe  absence  sf  proof  of  an  actual  considera- 
tion would  be  to  create  a  suspicion  of  a  secret 
trust.  But  this  Is  negatived  Id  Ibe  present 
case  by  the  admission  ihatadeed  In  feeaimple 
was  executed  and  delivered,  and  that  by  tt  the 
entire  title.  Interest,  and  right  of  the  grantor 
company  passed  to  tbe  Pennsylvania  corpora- 
tion, and  that  "since  said  conveyance  said 
Virginia  Coal  &  Iron  Company  has  hod  no 
interest  In  said  land,  and  has  not  and  never  baa 
had  any  intereet  in  this  suit." 

It  Is  admitted.  In  the  opinion  otthemajorlty, 
that  "the  legal  title  to  tbe  lands  In  controversy 
is  In  the  Pennsylvania  corporation,  and  ihat 
there  was  no  formal  agreement  or  understand' 
ing  upon  lis  part  that  the  title  shall  ever  Iw  ro' 
conveyed  tothe  Virginia  corporation."  But  it 
Is  said  that  "there  exists  what  should  be 
deemed  an  equivalent  to  auch  an  agreement, 
namely,  tbe  right  and  poveer  ot  those  who  are 
stockholders  of  each  cor^ratlou  to  compel 
the  one  holding  the  legal  title  lo  convey,  with- 
out a  valuable  consideraUon,  that  title  to  the 
other  corporation. "  This  seems  to  me  to  be  a 
strained  coojecture.  Stock  in  a  corporation 
la  continually  cbangtng  bands,  and  to  suppose 
that,  at  the  end  of  a  pending  litlgatioo,  the 
holders  will  l>e  the  identical  persons  who  held 
It  at  tbe  beginning  is  too  uncertain  and  fsnd- 
tui  to  form  a  t)asU  for  a  judicial  action.  As 
was  well  said  by  Jfr.  Juafi^Qrler,  in  MarthaU 
v^Batlimore  AO.B.C0, 67 U.  8. 16 How,  [353 
837, 828  [14 :  eSQ] :  '  The  necessities  and  conven- 
iences of  trade  and  business  rrauire  that  such 
associates  and  stockholders  should 


act  by  representation,  and  have  tbe  faculty  ot 
contracting,  suing,  and  being  sued  In  a  facti- 
tious or  collective  name.  .  .  It  Is  not 
reasonable  thai  represeolativei  ot  numerooa 
iinknoien  andtver-ehangingoMioeiala  should  be 
permitted  10  allege  the  different  citizenship  ot 
one  or  more  ot  these  stockholders,"  In  order 
to  defeat  the  Jurisdiction  of  Federal  courts. 
Bofne  expressions  usedln  theoplnioDOf  Ue 


below,  and  likewise  In  the  msjorltv 
opItiloD,  seem  to  Imply  that  the  act  of  March 
3,  1879  (18  But.  at  L.  470),  has  operated  to 
change  (he  law  In  respect  lo  the  jurisdiction  of 
tbecIrcultcourUof  the  United  Blates.  I  do 
not  so  understand  the  purpose  of  that  enact- 
ment, I  have  supposed  that  It  only  operate* 
as  a  rule  of  practice.  As  tbe  law  previously 
stood,  if  the  face  of  the  record  disclosed  a  suit 
between  citizens  ot  different  states,  and  thus 
within  the  Jurisdiction  of  the  circuit  court,  U 
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wu  neccBwrj  to  Inverse  Ibe  averment  of  ell- 
teensbip  by  a  plea  Id  alMtement,  aud  if  Ibe 
defeaflant  went  to  trial  on  a  plea  to  the  metitH 
be  could  not  afterwards  queation  the  truth  o! 
■uch  RTermeot.  Smith  ».  KernoeAsn.  48U.  B. 
7How,lW  [13:066];  Bamtn  y.  Ballmurrt,  73 


proceedings  and  dUnilsB  the  suit  the 

a  fraud  on   Its  jurisdiction  was  diiicovercd." 

Sartog  v.  Memtny.  116  U.  8.  088  [2S:726], 

It  la  not  perceived  that  llie  legal  rigiiu  ol 
owner*  of  property  are  In  auj  wise  affected  by 
this  law,  and  it  Is  still  true,  ai  waa  said  In 
Barry  v.  Sdmvndt,  116  U.  8.  650  m■.^29]. 
tliat  "the  order  of  the  circuit  court  dismissing; 
the  cause  for  want  of  Jurisdictioo  la  review- 
able b;  this  court  on  w^tot  error  bj  the  ex- 
presf  words  of  the  act.  Id  making  such  an 
order,  therefore,  the  circuit  court  exercises  a 
legal  and  not  a  personal  discretion,  wbicb 
innBt  be  exerted  in  view  of  the  facia  aufflclentlr 
proven,  and  coctrolleU  bj  fixed  rules  of  law. 
It  micht  happen  that  the  Judge,  on  the  trial  or 
3ft4|  hearing  of  a  cause,  would  receive  •im- 
pressions  amounting  to  a  mnral  certainty  tbat  it 
does  not  really  and  substantially  Involve  a  dis- 
pute or  controversy  wltbln  the  jurisdiction  of 
the  court.  But  upon  such  a  personal  convic- 
tion, howeveratroog,  we  would  not  be  at  liberty 
to  act,  unleas  the  facts  on  which  the  persuasion 
Is  based,  when  made  distinctly  lo  appear  on  Ibe 
record,  create  a  legal  certainly  of  the  con- 
clusion based  on  them.  Nolblng  less  than 
this  is  meant  by  tbe  statute  when  It  provides 
tbat  the  failure  of  lis  jurisdiction,  ontbissc- 
GOUDt,  shall  appear  to  the  sallsfaclioD  of  the 

As,  then,  the  plaintiff  company  is  conceded 
to  be  a  duly  orgai^ized  and  existing  body  cor- 

E rate  of  the  slate  of  Pennsylvania;  as  tbe 
id  in  dispute  Is  within  tbe  jurisdiction  of 
the  court,  and  the  defendants  in  possession 
thereof  are  citizens  of  the  state  of  Ylrginia; 
and  as  it  is  conceded  that,  by  a  deed  of  convey- 
ance in  fee  almple,  tbe  Virginia  company 
MMed  all  its  rl^ht,  title,  and  interest  in  said 
land,  and  bas  since  bad  "no  Interest  in  said 
land  or  in  tbe  suit,"— I  tbink  tbe  jurisdiction 
of  the  circuit  court  ought  not  to  be  defeated 
by  the  conjecture  tbat  the  persons  owning  the 
■tocli  of  tbe  corporation  when  tbe  deed 
of  conveyance  was  made  might  continue 
to  own  ft  ^ears  afterwards  when  the  suit 
■bould  terminate,  and  might  choose,  as  sucb 
owners,  to  cause  another  tranifer  and  convey- 
ance of  the  land  to  be  made.  Sucb  conjectures 
are  very  far  from  furnishing  for  judicial  ac- 
tion that  "legal  certainly"  wnlch  in  Barry  V. 
Himiindi  is  said  lo  be  the  proper  basis  upon 
which  U>  deprive  parties  of  tbeir  right  of  aC' 
eess  to  the  natlonnl  tribunals. 

If  we  are  permitted  lo  enter  Into  tbe  realm 
of  supposition,  it  is  easy  to  suggest  tbat  tbe 
present  slockbolders,  so  far  as  they  are  ciiizena 
of  Virginia,  might  dispose  of  their  Block  In 
(ood  faith  and  absolutely  to  citizens  of  Pen n- 
■ylvanla.  Then,  upon  another  action  brought 
In  the  same  court,  the  aame  pleas  being  Inter- 
poaad.  It  would    be  competent,  accoioiog  to 


the  views  which  prevail  in  the  present  case, 
lo  meet  the  pleas  by  areplication  averring  that 
the  Individual  stockholders  are  citizens  of 
Pennsylvania,  and  thus  the  jurisdiction  would 
be  sustained.  What,  in  such  a  case,  would  havft 
become  of  the  longsettled  'rule  that  the  [3SA 
Btalua,  as  to  clllzenshlp,  of  Ibe  Individual 
stockholders  is  not  a  matter  of  allegation  and 
proof?  Has  the  court  retraced  its  steps,  and 
can  state  corporations  be  turned  out  of  the 
Federal  courts  on  a  plea  that  one  or  more  of 
tbe  stockholders  is  a  cltisen  of  the  same  atale 
in  which  the  litigation  is  pending! 


UNITED  STATES. 


(Beo  a.  C.  Reporter's 


Wbcre  two  counts  of  an  iDdlclmeaC  fi>r  murder 
dtfler  onl;  In  atattnir  ibe  manner  In  whtcb  tbe 
murder  was  cominltied.  It  ts  In  tbe  JisiTetion  Of 
tbe  court  wticlber  the  proaeoutloa  fball  be  com- 
pelled to  elect  upon  which  oounl  to  proceed. 

Testlmonr  wblcb  did  not  prejudice  tbe  partr 
eiceptinK.bui.it  material,  was  In  bis  favor,  la  not 
■roiind  of  error. 
■.  Tbe  mere  presence  of  oIBcerg  Is  not  an  influence 
to  exclude  B  confession:  It  Is  not  inadtnlnlble  he- 
oauae  tbe  party  la  In  custody,  U  not  extorted  by 
Inducements  or  tbrMts. 

(No.  648.] 
SubmiUtd  Soveniber  19,  1S95.     Decided  Jan- 
uary 6,  2896. 

TN  ERROR  lo  the  Circuit  Court  of  the 
1  United  States  for  the  Western  District  of 
Arkansas  to  review  a  Judgmenl  coovjctlng 
Gleorge   Pierce  and  John   Pierce  of   murder. 

Ajprmed. 


murder  on  January  IG,  1895,  In  the  Cherokee 
Nation,  in  the  Indian  country,  of  one  William 
Vandeveer,  a  while  man  and  not  an  Indian. 
There  were  two  counts  In  tbe  iDdiclraent. 
Tbe  first  charged  the  murder  to  have  (Men 
committed  with  a  gun,  and  the  second  charged 
it  to  have  tieen  committed  "wlih  a  cerUda 
blunt  instrument."  Tbe  jury  found  both  de- 
fendants guilty  of  murder  a*  charged  in  tha 
first  count,  and  they  were  accordingly  hoth 
sentenced  to  death, 

Bubmitted  on  the  record  by  plalntlfb  In 
enor. 

Jfr.  Edward  B.  Whitnev.  AssIaUnt  At- 
torney General,  for  defendant  To  error. 

•Mr.  Juitki  BrowB  delivered  the  [85U 
opinion  o(  the  court: 

This  case  was  submitted  upon  the  brief  of 
the  attorney  general,  and  upon  tbe  material 
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UML                                        Babtlbtt  t.  Locxvrooo  SBUH 

paru  of  tbe  record.    DefenduiU  did  not  ftp-  EDWARD  B.  BARTLETT  R  al.,  FV*- 

peu  at  the  heariox.  tfl  Err., 

1.  The  flrit  eimr  Mtlgned  la  to  tlie  refnaa)  t. 

of  thecourttocompelthegorBrnCDeiittoelecl  WILLIAM  LOCKWOOD  rr  ii« 

apoD  which  count  of  ttie  Indictment  It  would 

proceed.     Tb«  two  count*  differ   from  each  (BeeB.  0.  Repon«r'Bed.8t>T-8N.) 

other  only  In  atatlDg  the  manner  In  which  the  i,_/„   .*    rf.,-  rf--w»-     nvb^/./   «.««» 

murder  waa  commTticd.    Teatlmonj  was  in-  ^'"^^   '^   ^^  dteubm-Ftdirai   g»e*tiM, 

troduceduponthetriaJ  lending  to  show  that  ^    Thti  court  h*.  not  JurWIotlon  to  revle.upo. 

deceaied  had  been  shot  In  the  forebead,  and  writof  error  thedectalonola.utaeourtuponn 

alto  hit  on  the  head  with  a  hammer.     The  quaBtloii  of  fact. 

queatlon  whether  the  proaecullon  ihould  be  j^   -^^  deoWon  of  mate  coort  that  the  ooUooto* 

cnmpelled  to  elect  wae  a  matter  purely  within  otaport  had  the  rtuht  to  tend  raw  to  the  proper 

the  dlacrellon  of  the  court.     PotnUr  ».  United  .-....-. 

EtaUi,  101  U.  B,  8»fl  [88:  208]. 

2.  Aa  uo   eicepLions  were    taken   to   the 
charge  of  the  court,  and  but  one  to  the  admls- 

lion  at  teslimony.  Ihe  bill  of  eiceptioaa,  which  m      dki 

wa«  very  voluminous,  was  not  printed  in  full;  [Ho.  M.] 
but  the  charge  ot  the  court  and  the  testimony 

of  (he  defendants  nere  printed,  aa  well  at  an  ' 
abetrnct  ot  the  lesiimonj  of  a  lingle  witneas, 

Andrew  Brown,  who  testified  Uiat  on  Monday  jh  ERROR  to   the  Supreme  Court  of  tin 

eTentn^,  January  19,  he  aaw  the  two  defend-  _]_  ^tu^  „,  New  York   to  review  a  jiidgmeM 

anu  with  another  man  cloao  to  bla  place;  that  ^j  ,t,at  court  in  favor  of  the  plaintiffs,  Wm. 

they  were  traveling  with  a  rouie  team  and  a  Lockwood  et  at.,  againtt  defeodanls,  Edward 

covered  wagon,  with,  gray  mare  and  colt  fol-  g.   Barllett  tt  al..  for  a  conspiracy  to  ban 

lowing;  tLftt  berore  dayllglit  neit  morning  he  certain  cargoea  of  ngs  belonging  to  the  plalo- 

«w  the  same  outfit,  except  Ihere  was  no  third  ug.  condemned   as  unclean  and   Infectious 

man  with   defendants;  that  he  went  for  his  property.     On  motion  to  ditmitt.     Dimimd. 

nearMt  neighbor,  a  Mr.  West  and   with  hlin  gee  same  caw  below,  180  N.  T.  840. 
M*rched  the  place  where  the  defendants  had 

Mmped,  finding  blood  all  around;   that  Mr.  Btatement  by  Jfr.  Ju.(i«  Brown! 

West  took  up  a  blanket,  and  aomething  like  ^hls  was  a  motion  to  dismlasa  wHt  of  erroc 

•  plntof  bioodranontof  It!  heJuBldroppwl  gu^d  out  by  the  firm  of  E.  B.  Barllelt  *  Co.. 

'..'."."  "4-u     ^^""O;'?**  ^'""i  9,'  l""™  "  defendants  In  the  court  below,  to  review  i 

"^"..     i^H""*""  ">  '"''*''"  Objected  to,  Judgment  obtained  against   them   In  the  iO- 

and  the  objection  overruled,  and  an  eicepllou  '^^  ^ourt   of  New   York   by  the  firm   o( 

"u*"  v.^^^"  TvP'^S  answered:  'I  don  I  know  Q.k„ood  A  McClintock.  for  a  conspiracy  lo 

what  kind  of  blood  It  is;   1    Is  blood.       He  1,,,^  certain  cargoea  of  rags  belonging  to  the 

•ays:     'Maybe  th^  have  killed  one  of  mj  pUlntiHi  condemned  as  unclean  and  infectiout 

bogi.'    Isays:    -We  will  see.'"    T"""  '™  properly.     With  the  firm  ot  E.  B.  Bartlett  * 

mony  clearly  did  not  tend  to  prejudice  the  de-  co.  was  also  impleaded  as  defendant  Dr.  Will, 

fendwits,  and,  if  It  were  material  at  all,  bore  j^m  M.  Bmlth.  sued  as  an  Individual,  but  al- 

Sf  5i  « '"r^J  ^^1°'  '  ■ '"  •?»"•« '/l'*™-  leged  to  be  at  the  Ume  of  the  transaction  healA 

'^Jl^,.^''^'"''^"""*''  o'^'*':'"'''  'tatemenls  o^^er  of  the  port  of  New  York. 

madeVtl"'  defendant  while  they  were  under  The  complaint  alleged  in  substance  that  la 

arrest  and  handcuffed  was  also  objected  to  May,  1885,  plaintiffs  impor led  by  skip  Vigllaat 

No  exceplion  was  taken  lo  the  admission  of  f,„^  jgp,„    ^^^   ^y  barque  Ba;iaglia  frwn 

aii  testimony,  and  the  court  properly  held  Le^hom.  ^bout  8.000  bales  of  rsgs.  of  which 

that  the  mere  presence  of  officers  Is  not  an  in  piainilffa- were    entitled     to    the    possession 

*'J*:Sk?-  k^?."   .      "t  "?  "0' ^■"l^'^''  '°»d-  and  control;   that  the  defendant  S^   tbo 

mlssible  hj;  the  fact  that  Oie  parties  are  in  cus-  health  nfflcer  of  the  port,  wilh  Intent  to  Injur* 

^^:,'S,T  ^A  ^      '".'^^  confessions  are  not  pi^intifls,  conspired  with  the  firm  of  Bartlett 

r^LT  no^   S  "??r(S^  r?i  Sfl^'^^l    fc  *  '^'  ^  "*'«  '^""^  ragscondemned  as  uncluut 

5%.-H?2:£'  ^li-^.^'^^^^^U^J^/  and.lnfecliousproperty,  and  to  require  them  to 


>.  United  Btalet. 


fJf«''Tfl's?^l-'?«Hi,  W   ""^  '"fecliousprooert^  andtorequlr, 
156  U.  B,  51,  5j  [80:  313. 3451.    be  disinfected  unifer  a  process  used  by 


V    l/miM  OKWi,  100  V.  b.  01.  oa  isvsK.  B45|.  ^e  disinfected  untfer  a  process  ubs^I  by  BarlleU 

The  so-called  confwalonssbow  merely  that  the  s,Co.»o  Ihat  they  would  be  entitled  to  charm 

defendants   acted  In  a  somewhat  suspicious  pjaimifis  therefor,  and  lo  hold  such  rags  unffl 

?«w*'»,>     *"   ^"'   wrested,  wyng.   "If  ««  such   charges   were   paid;  that  Smit^  nndar 

killed  him.  yon  prove  It;  ,  .      that  li  for  us  color  of  his  ofl3ce,  wrongfully  and  unlawfuUj 

to  know,  and  you  to  And  ont, '-and  that  they  ^^ied  such  rags  to  be  taken  from  the  vessel^ 

refused  to  tell  their  names.    There  waa  clearly  I^ ^ 

BO  objection  to  this  testimony.  Not*.— .^  to  ^urtKltelton  In  Oit  United  SttMn 

No  exc^ttion  waa  taken  to  the  charge,  and  9upr«m«  Court  leltert  Ftderal  Quatum  arua,  or 

ftfter  a  careful  reading  of  it.  we  see  nothing  of  mtiett  art  drnun  fn  giustfun  ttattua,  trcoCv.  or  Om- 

which  the  defendants  were  justly  entitled  to  XfuWon,  see  notes  to  Martin  v, Hunter,  J:  W;Mau 

complain  t*""*  »■  Zone,  t:  fBfc  and  WUliaraa  ».  Korria.  i-.Bn, 

TMiwtaMmt  ti  lAareftm  aArnwd.  '*'  foM^*""*™  "/  Uii««l  Siaui  S«prtme  court 


ovCi)l>^Ic 


•W.8; 


SnFHxn  CousT  of  thb  nHiTXD  States. 


Bud  tranafeiTed  to  the  place  of  bueineMof  uld 
Bartlett  A  Co,  for  tbe  purpose  of  bavloK  the 
■ame  dial  n  fee  ted,  although  be,  as  well  as  Bart 
lett  &  Co.,  knew  that  the  ragi  were  clean  and 
free  from  any  infectious  matter,  were  not  dan- 

f;«rouB  to  bealib.  and  did  not  require  to  be  dlB- 
ufected;  Ihai  b;  reason  of  lucb  wrongful 
coDBpiracy  and  acts  the  raga  were  taken  b~ 
Bartleli  &  Co.  and  kept  by  Uiem  from  June 
to  October  ],  during  wbtcb  lime  they  wei 
pariiHlly  subjected  to  a  pretended  process  of 
dlilnfecilon,  which  was  incflectual  and  worth- 
less for  any  real  purpose  of  diainfeotlon,  and 
which  greatly  damaged  and  injured  tbe  rags, 
but  wbTcb  proceaa  was  fraudulently  and  col- 
luslvcly  approved  of  by  said  Smith,  with  intent 
'o  cive  Bartleli  &  Co.  rhe  monopoly  of  thedis 


_  _1B  o(  money  for  auch  eo-called  dJBinfeclloi.. 
that  plalDilfis  protealed  agalDst  sucli  conduct, 
demanded  pu^hcssion  of  tbefr  rags,  which  de- 
fendants refused  to  deliver  until  the  cbarges 
for  Ihe  transfer  and  disinfecllon  were  paid,— by 
reason  of  which  acts  plainlifis  suffered  large 

The  an.'.wer  of  dcfendaola.  Bartlett  A  Co., 
denied   Ihe  conspiracy  charged   in   tbe  com 

C'  'nil  ndmilied  defendant  Umltb  to  be  the 
Ith  officer,  but  denied  "that  he  had  full 
charge  and  control  over  TesaeU  and  cargi 
coming  into  ibe  port,  except  aa  authorized  by 
the  etaiulcB  of  the  slate  o(  New  York  and  the 
regulations  of  the  United  Btatea  and  tbe  port 
Of^New  Y.:k." 

Tbe  action  was  tried  In  tbe  supreme  court 
before  a  Jurj,  and  a  verdict  rendered  for  the 
plaintiffs  as  against  the  defendant  firm  of 
Bartlett  .lb  Co.  for  (8.000,  the  Jury  disagreeing 
M  to  the  defendant  Smith.  Judgment  baving 
been  eniered  upon  this  verdict,  defendants  ap 

Cled  to  tbe  general  term,  which,  upon  a 
ring  before  thre«  judges,  directed  that, 
npiiM  pInintiSa'  stipulating  to  reduce  the  origi 
nal  judgmeat  in  the  sum  of  (1,673.16.  tbe 
]udj:inent  aa  to  tbe  residue  beafllrined.  The 
BlipulBiion  was  given,  and  Ihe  judgment  re 
duced  accordingly.  Defendants  appealed 
from  this  judgment  to  the  court  of  appeals, 
which  orderea  that  the  judgment  should  b<- 
reversed,  and  a  new  trial  gmnted  unless  plain. 
tiff  stipulated  to  reduce  the  recovery  of  dam- 
ages to  13,182.53,  ISON.  T.  840.  The  case 
being  remitted  to  the  si'prenie  court,  and  tbe 
plaintiffs  having  given  tbe  at iputati on  required 
by  tbe  judgment  of  the  court  of  appeals.  Judg- 
ment was  entered  in  favor  of  tbe  plalntiSa  for 
$11,914.05,  to  review  which  judgment  defend- 
ants  sued  out  IhIa  writ  of  error. 

Mr.  H«DiT  W.  Goodrich  for  plaintiffs 
to  error: 

The  case  involves  "an  authority  exercised 
onder  Ibe  United  States,  and  Ibe  decision  is 
aiainst  its  vaiidily.  .  .  .  Such  a  decision  waa 
necessary  lo  ihe  judgment."    . 

Tbe  queation  was  raised  by  the  issues  in  tbe 
pleadings,  by  tbe  motions  to  dismiss  on 
tbe  opening  of  the  plalnliffa'  counsel,  by  the 
inntion  to  dismiss  at  the  close  of  tbe  plain. 
ttffs'  case,  and  by  the  motion  to  dismiss  at  tbe 
cloae  of  the  defendants'  case  at  the  trial  conrl. 
The  appeal  taken  from  the  Jtidpnent  eotaied 


at  Ibe  trial  court  raised  the  question  of  tbe  au- 
thority of  the  Treasu^  Department,  and  the 
decialoD  of  tlie  court  of  appeals  discussed  (hli 

Suescion  and  held  adversely  lo  tbe  power  of 
le  Treasury  Department. 

The  eoan  of  appeals  held  that  Ibe  pialotlffi 
in  error  had  the  right  lo  bold  the  goods  for 
lighterage  and  storage  charges  under  the  au- 
thority exercised  by  tbe  Treasury  Department 
and  the  collector,  hut  they  bad  no  right  to  hold 
tbe  goods  under  Bucb  Bulborlly  for  disinfecllon 
chsrges.     The  latter  holding  was  error. 

Private  bonded  warehouses  are  public  store- 
houses, and  collectors  are  autborised  lo  retain, 
as  part  of  their  emolumenla,  sums  received  for 
the  deposit  of  importntions  in  such  bonded 
warebouBcs  under  the  same  provisions  appli- 
cable to  public  storehouses. 

United  Siaiet  v.  Mncdonaid,  S  Cliff,  271; 
Clark  V.  Ptatitt,  1  CQiff,  543 

The  Federal  question  presented  islhls;  Haa 
the  Treasury  Department  the  right,  under  U. 
S,  Rev.  8ut.  g  4763,  to  order  the  disinfeciioo 
of  the  ra^  in  questioni  and.  second,  whether 
specIQc  dt'sipHBtion  of  Ihe  place  and  mannei 
of  such  disinfection  is  required  10  be  given  by 
Ihe  health  offleer  of  Ihe  porr. 

The  court  held  as  follows: 

"The  collector,  under  liis  authority,  in  view 

of  the  regulation  for  disinfecllon  of  the  rags  on 

"  ~  two  vessels  adopted  by  the  health  officer, 

I  junlifled  in  directlDg,  as  be  did,  the  send- 

^  of  the  rags  to  these  places,  and  the  cxpeDsea 
of  such  transfer  were  preaumpLlvely  a  lien 
upon  the  property  to  which  they  related.  No 
BpeciSc  order  or  dircctiiin  of  Ihe  health  olBcer 
Ib  essential  for  that  purpose;  ills  sufficient  thai 
it  was  done  pnrBunnt  to  regulations  witblD  bla 
power,  made  by  him," 

Thus,  it  will  be  seen  that  the  question  i* 
squarely  presented  as  to  whether  the  collector 
had  the  right  to  order  ibe  disinfeclion.  tbe 
court  of  appeals  having  held  that  Ibe  collector 
was  justified  in  sendlni;  Ihe  goods  for  disinfoc- 
"~  and  that  the  charges  incurred  Iberefor 
correct  cbarfre;  and  a  lien  upon  tbe  iroods, 
but  that  he  could  not  order  the  dit:iafectlOii 
witbaul  the  a|iecific  direction  of  Ihe  bealib 
oiflcer,  aod  hence  that  Ihe  charges  (or  diainfec- 
"<n  were  unlawful. 

Mturt.  Cfaarlaa  W.  Bsu^e  and  Franei* 
l.ynde  Sielinn,  for  defendants  tn  error: 

ir,  irrespective  of  Ibe  insutScieocv  of  the 
assignment  of  errors  filed  upon  tbe  allowance 
of  tbe  writ  of  error,  the  deiermlDatlon  of  thia 
court  as  to  its  jurisdiction  to  review  the  final 
judgment  of  tbe  slate  court  is  dependent  upon 
theissuesand  questions  raised  by  Ibc pleadings 
in  tbe  action,  ttien  this  court  rleariy  baa  no  ju- 
risdiction to  re  examine  suob  judgment. 

Orary  v.  Sfvlin,  reported  only  inU.  B.  Sup. 
Cl.  iiep.  2S  L  ed.  SIO,  cited  In  bnetr  v.  BitA- 
ard*.  ISl  n,  S.  670  (38:  810), 

The  decision  of  the  highest  courlof  tbe  slate 

as  not  Bgalnst  any  tille.  right,  prlvile^,  or 
immunity  setup  or  claimed,  or  against  any  au- 
Ihorily,  or  the  validity  of  any  aulborlty,  exer- 
:iaed  under  the  United  Stales 

I/idtKood  v.  Bartlett,  130  N.  Y.  840. 

Tbe  decision  therefore  of  ilie  courlof  ap- 
peals, the  bigbest  court  of  tbe  state  in  which  a 
decision  could  be  had,  vraa  not  against  tbe 
Talldlty  of  any  law  or  of  any  authority  exercised 


Xocf."-' 


Basti.ktt  y.  Locxwood, 


liv  iLe  colli-ciDT  puraa&nt  to  mnj  law  of  the 

Unlird  i^^Hles,  but  wu  in  Bupp-irt  of  sucb  au- 
Ibori'f-.  nod  (lUlinctly  on  the  iti'Oonil  Ihat.  a« 
I  matter  of  fad  Ihc  henlthnnicerhnil  not  ef  Ten 
anj  specific  direcliimi  or  ordera  lot  ibe  qUId- 
feclion  of  Ibe  ms*  by  Battlelt  &  Co. 

'Ibis  court  wiLlnot  review  or  re-examfiw  tbe 
JaJgcaent  or  dectsioo  of  tbe  atale  court  upoD 
questioDi  of  fact,  which  were  exclu«lvelj  wltb- 
1d  Iti  jurisdiclioD, — either  as  to  what  the  health 
officer  of  Ibe  port  actually  did  In  regard  to  tbs 
dislnfectloD  of  tbe  rees  Id  queation,  or  aa  to  his 
power  and  aulboritylo  tbe  premfaes,  he  being 
azcluslTclj  a  state  otBcer. 

BfTVtr  T,  HMardi.  151  U,  8.  as9  (88:  80fl); 
WiMcart  T.  Davehy,  8  TJ.  B.  8  Dall.  827  (1 :  n22i: 
nifiU  T,  BooToem.  41  D.  8.  10  PeL  16U  (10: 
985)1  Vnitfd  State*  t.  King,  48  U.  8.  7  How. 
P88  (13:  8341;  Parkt  v.  Turner.  68  U.  8.  13 
How.  89  (IS:  B88I:  Arthur*  t.  Hart,  Sd  D.  8. 
17  How.  6  (15:  301:  Jtfria  t.  Mutaal  L.  Int. 
Co.  110  U.  P.  305  (28:  158);  Campau  t,  l^Ht, 
70  U.  S-  3  Woll,  lOa  ilS:  211);  EiiU  t,  Jordan, 
82  U.  6.  15  Wall.  383  (31:  73);  Meretd  Min.  Co. 
T.  awgt.  TO  U.  a  8  Wall.  804  (18:  245i;  Car- 
penttr  v.  Williami.  78  U.  8.  9  Wall.  T86  (IB: 
837);  Oarn  y.  Detlin,  reported  only  In  U.  8. 
Bup.  Ct.  Rep,  23  L.  ed.  510;  ReimHiean  Bridga 
Co.  ».  Eantna  P.  R.  Co.  99  U.  8.  815  (38:  515|; 
Martin  v.  .Mark;  97  V.  8.  845  i24:  940);  Etn- 
ney  v.  Effnqcr.  116  U.  S.  577  (2fl:  498);  Qaimb]/ 
T.  Bogd,  138  U.  S.  488  (32:  502). 

Mr.Juitiee  Browo  delivered  the  opinion  of 


891]  aimpty  an  action  of  "conspl racy  toiajui 
the  plalDtlSit,  and  ll  does  not  H|ipear  from  Ibe 
complaint  that  Ihe  Talldlly  of  any  atatute  of 
tbe  United  8latea,  or  of  any  aulborlty  exercised 
under  tbe  United  Btalea,  was  drawn  In  ques- 
tion. Tbe  HD»wer  of  tbe  principal  defcndaDti, 
Baitletl  &  Co..  Beta  up  no  claim  of  privilege  or 
immunity  under  any  statute  of  tbe  United 
States  or  any  authority  exercised  thereunder. 
Indeed,  there  ia  DOthing  anywhere  in  the 
record  lo  Indicate  that  any  Federal  atatule  or 
authority  waa  specially  act  up  or  claimed  in 
tbe  state  court. 

Error,  bowever,  is  assigned  to  the  action  of 
tbe  court  In  holding  that,  under  tbe  statutes  of 
tbe  United  Suies,  neither  tbe  Treasury  De- 
partment nor  tbe  collector  bad  a  right  to  order 
thedisinfeciiouoF  the  plaintiffs'  rags,  and  also 
In  holding  that  the  rags  were  not  disiafected 
under  the  order  of  aucb  deparimeDt  or  tbe  col- 
lector of  customs. 

Tbe  real  ouestloo  is  whether  the  acts  of 
which  plaintiffs  complain  were  done  In  pur- 
suance of  Federal  nr  slate  authority,  or  were 
tbe  unauthorized  acts  of  tbe  defendants  Ihem- 
•elres.  While,  under  Its  power  lo  regulaie 
foreign  and  interstnle  commerce,  tbe  aiithoriiy 
of  Congress  to  establish  quarantine  regulations, 
■nd  lo  protect  the  country  as  respects  lis  com- 
merce from  contagious  and  Infectious  diseasei, 
has  never  in  recent  years  been  questioned,  such 
power  has  been  allowed  to  remain  In  abeyance; 
■nd  Coosreu,  doubtleas  In  view  of  the  differ 
ent  requirements  of  dllferent  climates  and  lo 
calltles  and  of  the  difficulty  of  framing  a  gen 
aral  law  upon  the  subject,  haselected  to  permli 


the  several  states  to  regulate  Ihe  matter  of 
prolecllng  the  public  health  aa  to  IhemselvM 
seemed  best.  Tliclr  power  to  do  this  was  rec- 
ognized by  this  court  in  Morgan't  L  A  T.  R. 
A  8.  S.  Co.  V.  Lmtitiana  Board  of  UmMi,  118 
V.  8.  455[.10:  287].  Congress  has  also  ron- 
flrmed  such  power  by  requiring  (U.  8.  Rev. 
SUt.  i,  4793)  [bat  "the  quarantines  and  olhei 
restraints  established  bjthebealtb  laws  of  any 
state,  respecting  any  vessels  arriving  In  or 
bound  to  any  port  or  district  thereof,  shall  be 
duly  observed  by  Ihe  officers  of  the  customs 
revenue.  .  .  .  and  that  all  such  officers  ni  tbe 
United  SUtes  shall  faithfully  aid  In  tbe  execu- 
tion of  such  quarantines  and  health  laws,  ao- 
cording  to  th«ir  respective  powers  and  wllbtn 
their  respective  precincts,  *and  aa  ibey  [389 
shall  be  directed,  from  time  to  time,  by  tlie 
Secretary  of  the  Treasury." 

Upon  Ihe  Mai  It  was  stiown  that  the  Vigi- 
lant arrived  at  the  New  Yurk  quarantine  fAxj 
30.  1K85.  with  2.920  bales  of  rags  belonging  to 
the  plAlnlilTs.  Tbe  health  officer  passed  her 
at  quarantine,  and  gave  her  a  permission  to 
proceed,  which  Hlaled  as  follows  with  respect 
to  the  cargo:  "Cargo  general  (rags  excepted). 
The  vessel  has  permission  to  procied."  There 
was  some  dlcpute  as  to  whether  the  worda 
"rags  excepted"  were  a  limilalion  upon  the 
permission  of  the  vessel  to  proceed  or  a  qunll' 
flcatlon  of  tbe  words  "general  cargo."  Tbd 
leallmony  of  tbe  health  officer  Indicated  that  It 
meant  tbst  the  vesiiel  was  to  )«  allowed  to 
proceed  to  her  doclt  and  dlscbarRe  her  cargo 
other  than  rags.  iJolh  parties  evidently  acted 
upon  the  theory  that  these  words  did  not  re- 
quire an  unloading  of  tbe  rags  at  quaruQIIne, 
as  tbe  vessel  was  allowed  lo  proceed  and  did 
proceed  to  her  diick.  and  on  June  1  a  permit 
was  granted  by  the  proper  health  officer  of  the 
city  of  New  York  "to  land  and  store  said 
rags,  provided  tbe  same  be  not  broken  from 
tbe  bulk  In  the  bales  they  are  now  in."  There- 
upon  pklnllffs  went  to  the  customhouse  to 
enter  the  goods,  but  the  collector  declined  to 
receive  the  entry,  nnd  platntlffls  went  with 
Ibeir  counsel  to  Wiisbiiigion  io  lay  the  matter 
before  tlie  Secretary  of  the  Treasury. 

At  this  time  the  subject,  so  far  as  it  came 
wilbtn  Ibe  jurisdiction  of  the  Federal  authori- 
ties, was  regulated  by  two  circulars  issued 
byUie  Becreiary  of  the  Treasury,  the  flr»t  ot 
which  bore  dale  of  November  IS,  1884.  and 
prohibited  "the  unlading  In  tbe  United 
Stales  of  old  rags  shipped  from  and  after  the 
20lh  Instant  from  foreign  pnrls  or  countriea 
now  or  hereafter  known  lo  be  infected  with 
contailous  or  epidemic  diseases;"  and  further 
provided  that  "no  old  rags  shall  be  liinded  at 
any  port  of  tbe  United  States  except  upou  a 
certlQcate  of  the  United  Siiies  consular  offi- 
cer at  the  port  of  departure  that  auch  raga 
were  not  gathered  or  baled  at.  or  shipped  from, 
any  Infected  place  or  any  region  <ontlguouB 
thereto."  Tbe  second  circular,  dated  December 
22,  L884.  modified  prevlo'jscirculars.  and  direct- 
ed that  "no  old  rags,  'except  those  ^oat  [303 
on  or  before  Janunry  1. 1B86,  on  vessels  bound 
directly  to  tbe  United  States,  shall  be  landed 
In  tbe  United  States  from  anv  vessel,  nor  coma 
Into  the  United  Slates  by  land  from  any  foreign 
country,  except  upon  dislnfec'lon,  at  the  ex- 
pense of  tbe  importers,  as  provided  lo  ttli 

'  (~  I     «' 


SnPBBicB  CoDBT  or  THE  UnTKi>  Static 


Oct.  Tkim, 


drcalu,  or  u  n»T  hereafter  be  proride'l. 
Certkfn  procesM*  of  dlalnfectton  were  speclBed 
In  this  circuUr,  and  other  dlrecliooa  given  for 
Undlng  and  iiorlog  rngi  for  the  purpoae  of 
dtelDfecUoiL 

A  letter  be&rlog  d&te  Juiuuy  IB,  188S. 
dressed  to  the  colleclor  of  euBtomi  at  New 
York,  Inreterence  to  the  Isnding  and  storage 
ofragetobedfBJntected,  approT^oC  tbe  selee- 
tlDD  of  tbe  Baltic  Btorei  Id  BrookljD.  which 
beloDged  to  the  defeadanle,  Barllelt  &Co.,  bb 
•  proper  place  for  that  purpose,  aod  directed 
tfaafwhere  raga  requiring  dlBlnfcclioe  form 
pan  of  acargo,  tbej  will  be  placed  on  llvbiera 
a*  fast  aa  discharged,  and  the  lighier  loaoa  will 
betaken  to  tbe  place  above  dealgnaled."  '' 
appeared  from  thle  letter  thai  Hr.  Barilett, 
01  ihe  defendaQti,  had  wrillen  a  letter  to 
department,  touching  the  selection  of  a  ware- 
boute  for  the  Elorage  and  diHinfeetlon  of  old 
nga;  that  tbe  matter  had  been  referred  to  the 
health  offlcera  of  New  Tork  and  Brooklyn, 
both  of  whom  agreed  aa  to  the  proprietj  of 
detlgnatinfc  the  Baltic  atores  for  that  purpose. 
Two  days  after  this  letter  waa  written,  and  on 
January  14,  the  colleclor  of  tbe  port  made  a 
general  order  that  "OD  the  entry  of  old  racri 
■bipped  on  and  after  tbe  lat  InBlant,  and  wbicli 
bftve  not  been  dliinfecled  prior  to  Importation, 
the  permit  to  land  will  have  written  on  the 
face  [hereof  directioQi  to  the  inspector  to  tend 
the  nga  to  the  Bailie  stores  in  Brooklvn,  bj 
bonded  lighters,  for  dieinfectloo;"  and  jfurther 

Eroviding  that,  npon  evidence  that  the  raga 
ad  been  satisfactorily  disinfected,  an  order 
for  their  delivery  would  be  made. 

These  were  tbe  regulationa  in  force  at  the 
tUneplalnllB't  made  their  visit  to  Washing- 
ton. The  Secretary  ot  the  Treasury,  upon 
uamining  tbe  law  upon  tbe  subject,  became 
Httsfled  that  there  waa  no  atatute  which  gave 
him  any  authority  except  in  aid  of  the  health 
S641  offlccre  of  tbe  ports  (D.  8.  Rev.  'Btat. 
{14792}.  and  in  accordance  with  auch  conclu- 
noa  he  telegraphed  the  collector  of  customs 
on  June  S,  that  "aa  to  raga  per  Vigilant,  from 
Japan,  which  Importers  claimed  were  mostly 
on  board  prior  to  January  1st,  you  are  directed 
to  submit  all  to  health  oftlcer  Smith,  and  to 
be  governed  by  him  in  tbe  matter."  On  June 
6  the  collector  wrote  lo  the  health  officer  noli- 
fjiog  him  of  the  receipt  of  this  telegram,  and 
uking  lo  be  advised  whether,  in  his  Judgment, 
U  health  officer  of  the  port,  tbe  raga  might, 
with  safety  to  tbe  public  health,  Iw  allowed 
to  be  landed,  and,  without  disinfection,  to  go 
into  consumption.  In  reply  to  this,  the  health 
officer  wrote  upon  the  same  day  detailiDg 
the  result  of  many  medical  conferences 
■ad  sanitary  Invest igiitions,  and  stating  [hat 
he  did  not  claim  that  it  was  necessary  for  tbe 
protection  of  the  public  bealtb  that  all  raga 
abould  be  disinfected,  although  it  was  "impoe- 
alble  to  determine  what  may  and  what  may 
not  iM  admitted  with  abaotule  assurance  of 
ufeiy,"  and  coacludiag  that  It  seemed  advis- 
able that  for  the  present  the  rule  for  the  disin- 
fection of  raKS  should  be  general,  and  that  Ihe 
Nigi  on  the  VigilaDt  should  not  he  an  eicep 
lion  to  tbe  rule. 

He  did  not,  however,  give  any  poaltive  dl- 
recUoDs  that  tbe  rags  should  be  disinfected, 
end  leatifled  upon  tbe  atand  thet  he  (are  no 
«i8 


order  that  tbeae  rags  should  be  disinfected, 
either  at  Bsrtlett's  store  or  elsewhere. 

Before,  however,  the  Secretary  of  tbe  TreM- 
ury  had  acted  in  the  matter,  and  before  Ua 
telegram  to  the  collector  of  June  S  had  been 
sent,  a  general  order  was  issued  by  the  col- 
leclor on  June  8,  directing  the  Inspector  on 
the  Vlgltant  to  allow  to  belanded  and  sent  "lo 
the  public  store  No.  — ,  E,  B.  Bartlelt'a.  South, 
all  merchandise  for  wliich  do  permit  or  order 
shall  have  been  received  by  him  contrary  to 
thlBdireciion,"  with  cert aio  exceptions,  that 
did  not  ibctude  rags,  in  the  body  of  the  paper, 
although  the  words,  "Rags,  A.  W.  H.,  were 
written  acroBs  tbe  face  of  It.  On  June  0  the 
collector  made  a  further  order  that  "the  in- 
spector in  charge  of  the  ship  Vigilant  from 
Hiogo,  Japan,  under  general  order  mode 
June  8.  1B83.  will  allow  to  be  Innded  and  will 
send  OQ  bonded  lighters  to  Balttc  storea  (E.  B. 
Bartlett  &  Co.  's.  South)  for  •disinfection. [360 
all  rage  for  which  no  permit  shall  have  l>een  re- 
ceived, and  will  make  returns  thereof,  aa  of  an 
order  or  permit." 

On  the  following  day,  June  10,  the  Secre- 
tary of  the  Treasury,  pursuant  lo  his  conclu- 
sion that  there  waa  no  aialule  wbirh  gave  him 
any  authority  in  respect  to  the  landiut-  and  dis- 
lateclingof  Imported  raga,  except  in  aid  of 
the  health  officer,  issued  a  circular  or  order  to 
all  colli-ctors  of  customs  in  the  following 
terms:  "Whereas  It  has  been  conclusively 
shown  to  tbe  department  that,  under  existing 
laws,  no  general  regulation  can  be  legally 
Framed  whereby  the  disinfection  of  old  rai^ 
can  be  accomplished  In  foreigri  ports  to  the 
satisfactinu  of  the  several  health  authorities. 
Therefore  it  la  ordered— 

"1.  That  all  circulars  of  this  department 
concerning  the  disinfection  of  imported  old 
rags  are  hereby  revoked,  and  that  all  old  raga 
hereafter  imported  from  foreign  countries 
shall  only  be  admltled  for  en[ry  a[  tbe  cusiom- 
house  upon  the  production  of  permits  from 
the  health  officers  at  the  porlB  of  tmpurlation, 
duly  authorizing  Ihe  landing  ot  tbe  same. 

"2  Vessels  carrying  old  rags,  arriving  at 
any  Untied  Slaiea  quarantine,  will  be  deialned 
by  the  quarantine  officers,  and  held  subject  to 
tbe  order  of  tbe  proper  health  authorltiea  at 
Ihe  port  of  deallnalion." 

On  the  same  day  Dr.  Smith,  the  health  of- 
ficer of  New  Tork,  gave  a  cerliflcate  that  the 
rags  per  ship  Vigilant  from  Hiogo.  Japan,  "to 
be  disinfected,  are  not  from  a  cholera-iutectcil 

The  rass  were  accordingly,  and  In  pursuance 
of  the  collector's  instructkins  of  June  9,  taken 
to  the  Baltic  storea  and  there  disinfected  by 
the  defeadants.  who  paid  the  lighter's  charges, 
made  out  a  1)111  for  these  aa  well  as  for  disln- 
fecling  and  storage,  amounting  to  $4,904.90, 
for  whlchlheyclaimedalieuuponlhe  property. 

The  case  of  the  Bnllaglia  did  not  dilTer  ma- 
terially from  that  ot  the  Vigilant.  The  barque 
arrived  and  was  entered  at  the  customhouse 
on  June  6.  1885,  with  150  bales  of  rags  belong- 
ing lo  the  plaintiffs.  On  June  S  a  general  order 
was  made,  allowing  the  discharge  of  the  cmrga. 
but  "oraltllog  r«..'«."  'On  June  11  the  [36« 
Secretary  of  the  Treasury  wrote  to  the  collec- 
tor at  New  Tork,  staling  that  the  conslgneea 
dealrad  lo  be  covered  by  the  circular  ot  Juno 
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U,  wblcb  placed  the  control  of  Uie  didnfec- 
tlon  with  th«  h«a1lh  officer,  aatl  that  the  de- 

SrtmeDt  had  do  obiecllon  tu  thia.  0&  June 
the  collector  locloied  a  copy  of  thU  letter 
to  the  health  officer,  Inquiring  of  bim  whether 
he  would  designate  the  place  and  proceM  ap- 

Eropriate.  From  a  letter  written  by  the  col- 
etor  to  the  Secretary  of  the  Treasury  June 
19.  1880,  tt  would  appear  that  tbe  Brooklyn 
com mlas loner  of  health   refused  to  allow  the 


he  therefore  ordered,  under  U.  S.  ReT.  Stat. 
SS880.  the  unloading  of  the  rags  and  their 
transfer  by  banded  lli;hler  to  Robblu's  Reef, 
for  dislnfectloD,  provMed  the  health  officials 
of  New  Tork  city  would  permit  auch  Irantfer 
from  tbe  Batlsglia  lo  tba  banded  lighier.  On 
June  17  the  health  officer  certlfled  tbsi  tbe 
raga  were  "lo  be  dUlnfecIed  at  Robblu'«  Hect' 
If  beallb  commissioner  of  Brooklyn  will  not 
give  permit  forllalllc  alores."  The  charge  for 
the  liehterage  of  these  rags  and  for  their  dis- 
Infection  and  storage  amounted  to  f40U.25,  for 
which  amount  delendanta  claimed  a  lien  upon 

Am  we  have  observed  already,  there  la  noth- 
ing In  the  record  from  which  a  Federal  ques- 
tion can  be  raised  in  this  case.  If  we  look  be- 
yond tbe  record,  lo  the  opinions  of  the  court, 
we  And  that  Ihe  geneml  term  held — 

1.  That  the  Revised  tilatuteidid  notauthor- 
fze  the  collector  to  take  poaeesslon  of  tbete 
ran  as  unclaimed  goods  and  atore  ihem  In  a 
private  booded  warehouie,  auch  as  the  Baltic 
•tores. 

2.  That  the  acts  of  the  colleclor  could 

be  Justilied  by  §g  4799  and  4793.  inquiring 
blm  to  aid  In  executing  the  health  laws  ot  the 
state. 

8.  That  the  health  officer  did  not  directly 
order  the  aeizure  of  these  ragi,  their  convey- 
ance to  the  Bultic  stores  In  tbe  onecase  and  to 
Bobbin's  Reef  In  the  other,  and  (heir  disinfec- 
tion by  the  disinfecting  company,  the  defend- 

4.  That  the  collector,  having  no  power  to 
897]  aend  any  but  'unclaimed  goods  to  the 
public  itort I, co'nld  not  refuse  a  permit  for  these 
nodstoUnu,  nod  cause  them  to  be 
Uie  public  stores  to  be  disinfected  at 
penseof  the  owner,  andif  bedid  so,  he,  as  well 
as  all  other  persona  who  detained  the  goods 
because  of  nonpayment  of  these  unauthorlEcil 
charges,  became  liable  In  damages  for  such 
nnauthorlted  detention. 

5.  That  tbe  act  of  the  collector,  being  with- 
out anthority,  could  confer  no  authority  upon 
defendants  to  hold  the  goods  until  the  charges 
Incurred  because  of  the  unauthorized  acts  of 
the  collector  were  paid. 

Had  the  matter  rested  here  It  might  perhaps 
have  been  claimed  that  the  stale  court  had 
ruled  adversely  lo  an  authority  exercised  un- 
der the  United  States,  but  on  appeal  to  the 
court  ot  appeals  Ibe  Judgment  of  the  general 
term  was  varied  to  tie  extent  of  holding  that 
the  defendaota  were  liable  only  for  detaining 
the  good  a  until  the  charges  for  disinfection 
were  paid.     Thst  court  held  in  substance: 

1.  That  the  direction  of  ibe  culleclnr  that 
Um  rags  be  sent  lo  the  Bultic  stores  and  Rob- 
Un'a  Reef  was  pursuaol  to  the  requlrcmeDi 
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that  the^  should  be  disinfected,  and  purauant 
to  Ibe  direction  of  tbe  Secretary  of  the  Trea^ 

ury.  and  In  aid  of  tbe  healib  officer  In  the  ex- 
ecution of  his  official  power. 

S.  That  the  work  of  dislnFection  was  not 
conducted  under  the  supervision  or  control  of 
the  health  officer,  nor  pursuant  to  bis  employ- 
ment  of  the  defctidants,  and  that  the  bealth 
officer  had  testified  that  he  never  gave  aoj 
order  for  ibe  disinfection  of  the  rBi;9,  and  that 
the  defendants  assumed  U>  do  tbis  wnrk  with' 
out  any  direction  of  tbe  health  officer,  and 
without  approval  by  him  ol  the  efficiency  of 
the  work  or  the  charges  resulting  from  it. 

8.  That  tbis  objection  was  not  applicable  to 
the  charges  for  lighterage  and  storage,  and  that 
the  colkclur  was  iustifled  in  directing,  as  bs 
did,  the  sending  of  the  rags  to  these  places, 
and  tbe  expense  of  such  transfer  was  a  lien 
upon  Ihe  property. 

4.  That  Ihe  charges  for  lighterage  paid  try 
the  defi'ndants,  according  lo  Ihe  custom  In 
Bucb  cuses,  and  for  the  storage  for  *lhe  [368 
lime  the  rags  properly  remained  with  them, 
were  a  lii'u  upon  the  property. 

5,  That,  so  far  as  defendania  required  ptf- 
ment  for  the  further  clnim  for  disinfection  *• 
a  condition  of  tbe  delivery,  Ibey  were  charm- 
able  with  duress  of  property,  and  that  tha 
plalntilfs  were  entitled  lo  recover  this  amouat 
from  tbem. 

The  result,  then,  of  this  summary  of  tho 
case.  Is  briefly  this: 

Tbe  defendants  claimed  as  a  Federal  quet> 
tion  that  they  hud  set  up  as  a  defetise  to  thli 
action  an  aulborily  exercised  under  the  United 
Stales,  tiz..  an  aulhorlly  given  by  the  collet 
tor  of  customs  to  disinfect  these  rags. 

In  relHtion  to  this,  the  geueril  term  held 
that  tbe  Revised  Blatutes  gave  no  authority  to 
the  collector  to  lake  posBesxiuo  of  these  goodi 
and  retain  possession  of  Ihem  and  that  hit 
seizure  of  the  goods,  and  cauiiiog  tbem  to  h% 
sent  Id  the  Baltic  stores,  was  an  unauthorlEed 
act,  and  If  be  caused  Ihem  tu  be  disinfecteil, 
be  becnme  liable  in  damages. 

Tbe  court  of  appeals,  however,  held  that 
the  direction  ot  the  collector  that  the  ragi 
should  be  sent  to  tbe  places  where  they  were 
Inken  was  pursuant  to  the  requirement  that 
they  should  be  disinfected,  and  in  aid  of  the 
health  officer  in  Ihe  execution  of  his  official 
power,  by  the  observance  of  the  regiilalfons 
made  by  him;  that  (A«  coUector  gate  no  0T4te 
for  their  dinnfection;  that  the  health  officer  gave 
no  such  order;  and  that  the  defeudants  B» 
sumed  to  disinfect  them  without  autborllf, 
and  hence  their  charges  therefor  were  Illegal; 


authorities  might  see  fit  lo  take,  the  plalntlOi 
became  liable  for  storage  and  llgbierage. 

It  follows,  then,  that  as  the  court  of  appeal! 
ruled,  as  matter  of  fact,  that  Ihe  collector 
never  ordered  tbe  rags  lo  be  dislnfecled  (a  ml- 
'ng  which  Is  not  reviewFible  here,  Dower  t. 
lliehardt.  161  U.S.  858  fS8;  SCy;  aflurfatian, 
inaU.  8.  81  [SB- 8S4T;  Ariwi  V.  Arthur,  \:a 
U.  S.  855  [38:  474]}.  aod,  as  a  matter  ot  law. 
that  he  bad  the  right  to  send  Ihem  to  the 
proper  warehouse  for  disinfection,  it  appear! 
thatlberulias  wasln  favor  of,  andnotagalnit 
the  validity  ol  Ihe  authority  set  upandclalmea 
,~  I        «» 
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869]and«*thelami)ftbeIIn<tedSMtea.  We 
ma;  add  Id  thlBCnDnecIioolbat,  u  It  clearly  kp- 
pean  that  the  collector  bad  no  autfaorlty  to 
order  tbe  goods  lo  be  dlBinlected,  we  think  Ihe 
court  or  appeals  was  correct  In  holding  that 
hf»  tomewbaC  amblguoui  order  for  June  0, 
directing  that  the  jtoodi  should  be  aent  to  the 
Baltic  itoree  tor  disinfection,  should  be  cno- 
■Idered  aa  an  order  to  Hend  the  goodi  for  disin- 
fection Id  case  such  disinfection  were  ordered 
by  the  besllh  officer.  The  disInrectloD,  ir  or- 
dered At  all.  was  ordered  by  the  health  ofScer, 
and  the  charges  for  this  are  all  for  whlcb  Ihe 
dBfcndnnlB  were  held  liable.  Whether  i 
order  wns  ever  given  b;  the  heallb  officer 
a  question  Bolely  within  Ihe  JurladlctloD  of  the 
Blaic  court. 
7^  writ  of  error  must  tkertfort  it  ditmiited. 


'  from  ifae  slate  of  Florida;  that  such  grant  waa 
originally  made  by  the  Spanish  goTemmeDt  to 
one  Samuel  Miles  on  July  IS,  1813.  wai  aur- 
veyed  and  set  off  to  him  In  ISIB,  and  In  1840 
was  conBruod  to  Hanson,  Segul,  and  Hedrlck; 
that  upon  appeal  to  the  Supreme  Court  of  the 
United  Slates.  Ihe  title  of  tbe  claimants  and 
the  decree  of  the  court  below  were  affirmed 
(41  U.  8.  IB  Pet.  ]9«  [10:935]);  but  that  the 
Supreme  Court  set  aside  the  survey  as  irr^u- 
lar,  and  ordered  tbe  surveyor  general  of  tbe 
terrilory  to  make  n  new  survey,  and  remanded 
the  rase  to  the  superior  court  of  East  Florida 
for  that  purpoae;  that  in  accordance  with  such 
maadnic  ana  decree  of  the  Supreme  Court  a 
new  survey  was  made,  returned  to  the  land 
ol9ce  ot  the  territory,  and  the  grant  then 
platted  from  said  survey;  that  such  survey  was 
Rubsrquently  conflrmeil  and  approved  of  by 
tbe  said  superior  court,  whose  decree  In  that 
regard  has  never  been  reversed,  appealed  from, 
or  set  aside,  but  still  remains  Id  force;  and  that, 
br  such  action  and  decree,  that  court  eihaustea 
ali  its  jurisdiction  under  the  acli  o(  Congress, 
and  could  neither  do  nor  perform  any  other 
matter  or  thing  relative  thereto. 

The  petitioners  further  averml  that,  in  188S, 
one  Oreeky.  clnltn  ng  to  Ik  assi^'ii-ie  in  bank- 
ruptry  of  Han-ou,  iirid  oneA^-j.tba  O'Brien, 
ctaimlng  to  be  tlie  HclminlitrHirix  of  Bernardo 
Segiii.  also  claiming  an  undivided  one-third 
interest  in  the  grunt,  did  1ivi>i-tiiirjn  In  the  said 
cause  of  Ilanmn  v.  V'litt'it  SUitet,  to  tbe  dis- 
trict court  fiirtlie  anribern  liietrict  of  Florida, 
allege,  as  well  aa  In  the  petllion  of  Rufus  E. 
Sewall,  *wbo  was  made  u  pnrty  thereto,  [371 
that  said  grant  had  never  bren  surveyed, nor  had 
any  survey  ever  been  conflrmed  or  approved, 
aa  directed  by  the  Supreme  Court  and  tbe  su- 
perior court  ot  tbe  territory;  and  did  pray  that 
the  survey  might  be  had  in  accordance  with 
the  decree  of  such  courts:  and  that,  In  pursn- 
ttt  such  petition,  the  district  court.  In 
.  ordered  the  then  surveyor  general  to 
make  such  survey,  which  was  In  fact  made, 
returned  to  the  court  In  accordance  with  this 
order,  and  in  1889  was  condrmed — all  witboul 
notice  to  the  petitioners — and  as  they  averred, 
beyond  Ihejurisdicilon  and  power  of  the  court; 
that  Ihe  same  was  invalid,  by  reason  of  the  fact 
that  the  court  had  no  Jurisdiction  In  tbe  prem- 
iaes,  having  eihauated  all  Jurisdiction  and 
powers  it  posacsi<ed  under  Its  previous  decree 
^onnrming  Ihe  survey  made  in  1851;  that  tbe 
illegallona  contained  In  the  petition  of  Oreeley 
vere  untrue  in  averring  that  no  survey  had 
lieen  made;  that  neither  the  represenlativea of 
Begui,  nor  Oreeley.  as  assignee  of  Hanson, 
had  any  right  In  tbe  grant;  that  the  new  txa- 
yey  was  unjust  to  the  petitioners,  Id  that  It 
greatly  changed  the  linsB  of  the  orlgtoal  sur- 
vey, and  reduced  largdy  the  area  of  the  grant, 
and  In  other  respects  affected  the  Just  rigota  of 
tbepctltloners. 

, ,  _._ _ Whereforepetltlonersprayedthatallofauch 

I  In  fee  of  the  whole  grant  by  purchase  |  proceedings  for  the  new  survey  be  vacated  lud 


BARAH  VAN  WAQENBN  m  al.,  AppU., 

RUFUS  K.  SEWALL, 

(See  6,  C.  Heporler's  ed.  ao^^Ta) 

Cnlifieate  of  jiiritdiclion. 

fheabaenoe  of  a  certlDcate  of  tbe  question  ot  Ju- 
risdiction Is  fatal  to  bd  appeal  to  this  oourt  from  a 
United  StaiM  district  court  where  tbe  onl;  qnes- 
tlOD  ot  JiirlsdIctlOD  was  raised   by  a  demurret 
wbicb  wns  in  sutstance  onlr  a  Keneral  demurrer 
to  tbe  bill  for  want  of  equity. 
[No,  140.] 
Argved  and  Svbmitttd  Deeember  to,  189S.  De- 
cided January  6,  1896. 

APPEAL  from  a  decree  of  tbe  Dislrlct  Court 
of  the  United  Stales  for  tbe  Nortbem  Dia 
trict  of  Florida  sustaining  a  demurrer  to  a  pe- 
tition for  A  review  and  reveraai  of  certain  pto- 
ceedin)>«  and  of  a  decree  rendered  in  nnotber 
cose  ordering  a  survey  of  a  grant,     Ditmitted, 

Statement  by  Mr.  Ju$tiee  Brown; 

This  was  a  petition  by  Sarnb  Van  WagencD 
and  ntbera  for  the  review  and  reveraai  of  cer- 
tain proceedings  inlbecaseof  JoAn  M.  Hanton 
370]  V.  Tilt  (;nttedSWM,aiid  of  H  decree 'reo 
dered  therein,  ordering  a  survey  of  Ihe  Hanson 
or  Miles  grant,  made  by  the  surveyor  general 
upon  the  petition  of  one  Qreely,  assignee  in 
bankruptcy  of  Hanson,  whlcb  said  survey  bad 
bfWD  approved  tiy  a  decree  of  the  district  court 
of  April  IS,  1889. 

The  petition  set  forth  that  the  petitioners 
were  the  ownersin  fee  of  an  undivided  one-third 
Interest  in  this  grant,  which  contained  10,000 
or  more  acres,  situate  in  the  county  of  Dade, 
which  undivided  Interest  originally  be- 
longed lo  one  Hedrick,  one  of  the  original 
petitioners  in  tbe  case  of  Hanum  v.  Dniied 
SlaUi;  and  that  pell lloners  were  also  Ihe 


or*  draira  in  quallon  italutti.  treaty,  or  OonMtu-   eonsCrwi'ton  ot  Aett   laua- 

tton,  aee  notea  to  Martin  v.  Hunter.  MTi  Matthews   Lamphlre,  T;  (n>:  and  " 

v.Zanr.tSM;  and  Wllltama  v.  Narr<s,fl:STL  aatl  T.  Buokincbam. : 

.^  to  JurtuMttten  qf  DnttMt  StatM  SHpTMM  OmM  I 


I«0  V.  s. 


CxioM  UoTUAi.  Ijwm  In.  Co.  v.  Kibcbovt. 


8T1-&M 


two  groundt:  Pint,  that  the  record  uid 
pracMdlnga  attkcbed  to  kod  made  a  part  of 
US  petltloD  showed  that  a  proper  and  Soal 
decree  bad  been  made  ta  th«  caiue,  adjudicat- 
ing folly  all  the  Ivuei  made  therein;  and, 
tecond.  that  the  court  had  no  poT«r  or  jurls- 
dtctlnn  to  grant  the  petitioners  the  relief  prayed 
for  thtrreJD. 

Thia  demurrer  bavins  been  raatalDed  by 
the  court,  the  petitioner  Sarah  Van  Wagenen 
prayed  for  a  reoearln^;  upoD  the  Firoiind  tbnt 
ue  QDal  decree  made  In  IHSl  fully  and  finally 
dlapoaed  of  the  cause,  and  exiiaiisted  the  ]u- 
liiOlcllon  of  the  court,  etc. ;  and  that  the  court 
bad  oo  power,  by  proceedings  taken  in  166S, 
to  order  a  resurvey. 

872J  Thii  petition  for  a  rehearing  having 
been  denied,  petitioner  appealed  to  this  court. 


Hlf. 

Mr.  JuMtiea  Brown  delivered  the  opinion 
of  the  court: 

As  this  appeal  was  taken  long  after  the  act 
of  Uarcb  8,  1891,  cstablUhiog  the  court  of 
appeals,  went  into  effect,  it  should  have  been 
taken  to  the  court  of  appenls  of  the  Sflh  circuit, 
onlew  the  ease  be  one  wilhln  the  Bth  aection 
of  (be  act.  wherein  the  jurisdiction  of  the 
oourt  lain  Issue.  Insuchcasea.  however  "the 
question  of  Jurisdlcllon  alone  Hhail  be  certified 
to  the  Supreme  Court  from  the  court  below 
for  decision."  There  is  an  entire  absence  of 
such  certiflcBle  in  this  case, — an  absence  which 
was  held  to  be  fatal  to  the  nppeal  In  Magnani 
T.  Ettht,  IBl  U^8.   824  [38:  ITS];  Moran  v. 


been  made  adjudicating  all  the  Issues  in  thg 
cause;  and  fecnnd,  that  the  court  hsd  no 
power  or  larlsdiclioD  to  grant  the  petltlDnen 
relief.  This,  however,  is  in  substance  only  a 
general  demurrer  to  the  bill  for  the  want  of 
equity. 

Id  the  petition  of  Barah  Van  Wagenen  for 
a  rehearing  it  is  alleged  that  a  final  decree  waa 
rendered  in  1851  fully  and  finally  dupoalngof 
the  cause,  which  eibausted  all  the  jurisdiction 
of  the  court,  and  Ibat  it  was  beyond  lis  power 
and  jurisdiction  to  vacate  the  survey  ordered 


the  queatioD  thus  raised  by  her  of  the  author- 
ity to  vacate  and  set  aside  a  previous  decree  of 
the  court  did  not  Involve  a  power  lo  eierciM 
a  Jurisdiction  already  vested  ratber  than  ■ 
question  of  jurisdicUou  itself,  .within  tho 
meaning  of  the  act  of  March  8,  1891.  Cartf 
V.  flouifon  AT.  O.B.  Oo.  150  U.  S.  170.  180 
[87:  1041,  lOtS]. 

In  any  event,  however,  we  cannot  he  n- 
quired  to  search  the  record  to  ascertain 
whether  the  petition  was  dismissed  for  tho 
want  of  eqiiliy.  or  for  some  r'.hcr  renmn. 
8hitld»  V.  OoUman,  157  U.  6.  16S.  177  [88: 
660,  668],  Indeed,  it  appears  to  buvL-  lievn  Ih0 
very  object  of  tbe  Gtb  section  of  tbe  set  of 
18B1  to   have   the   question   of   Jurisdictton 

Elainly  and  distinctly  certified  to  us,  or  at 
»st  to  have  it  appear  so  clearly  tn  the  decree 
of  tbe  court  below  that  no  other  question  wai 
Involved,  that  no  further  examluation  of  Uw 
record  would  be  neceaiarv. 


4  R.  Btdg.  4  Mfg.  Ce.  v.  Barter,  1S7  U.  S. 


It  is 


tbal  tite  certificate  was  not  necessary,  inaa- 
mucb  as  it  appeared  in  the  decree  that  the 
qneatloo  Involved  waa  only  a  question  of  Ju- 
risdiction, and  the  judgment  not  only  reciled 
that  the  court  considered  it  had  no  jurisdiction 
of  the  case,  and  therefore  dismissed  it  for 
want  of  jurlBdIcitoD.  bat  the  district  judge 
ecrtlfled  In  the  bill  of  exceptions  that  it  was 
"held  that  the  court  did  not  have  Jurisdiction 
of  the  suit,  and  ordered  the  same  to  be  dis- 
mliaed,"  and,  in  the  order  altowiog  the  writ 
of  error,  certified  in  effect  that  It  was  allowed 
"upon  the  question  of  JurlBdlctlon."  So, 
abo.  In  8UMi  v.  CeUman.  1S7  U.  B.  108  [89: 
HO],  where  the  court  below,  granting  the 
appeal,  Htd,  "this  appeal  Is  granted  solely 
upon  tho  question  of  Jurisdiction,"  and  made 
further  provisions  for  determining  what  part 
of  tho  record  should  be  certified  to  this  court 
8781  under  the  'appeal,  we  hdd  Ibis  to  be 
asufBolent  cortlflcale  of  a  question  of  jurU- 
dlctlDD  under  tbe  act. 

In  Ihle  oan,  however,  the  only  question  of 
Jorisdictlon  laralaed  by  thedemurrerofScwall 
to  tbe  petition,  which  la  upon  two  grounds; 
First,  (bat  the  proper  and  final  decree  had 
IMU.I. 


ELIZABETH  KIRCHOFP, 

(See  &  a  Reporter^  ed.  B!i-SXJ 

Final  dtertt. 

A  deoree  which  remands  a  case  to  the  court  below 
for  rurtber  JudiolaJ  proocedlDKi  la  caatoimXtj 
wltb  the  opmlon  of  the  ■ppeliaic  court  is  not 
Snal  for  the  purpose  of  a  writ  uf  error  to  this 

*""^  [No.  183.] 

Argved  Deeembtr  19,  1S95.       Deeided  Jins- 
vary  6, 1896, 

IN  ERROR  to  tbe  Supreme  Court  of  UllnoU 
to  review  a  decree  of  that  court  afflrmliig 
tbe  decree  of  the  Appellate  Court  of  ili[it  State 
which  reversed  a  decree  of  tbe  Cirruii  Court 
of  Cook  County,  Iliinois,  with  directions  to 
enter  a  decree  lo  accordance  with  the  opinion 

yon.—Ai  to  jurtvUctton  In  Oie  UnUtd  States  8lb 
prenu  l^urt  whtrt  Federal  guatlon  arMei.  or  uA«r* 
an  drauminqualion  stotuW).  trralv.  or  CnnUttw- 
Uon,  see  not«  to  Martin  v.  Hunter.  4^7r:  Mattbitwa 
v.  Zaoe,  X:  654;  and  Williams  v.  Norrls.  e^  S7I. 

JjtofuTUdiettonofVnlledStaUt  Supr< me  Court 
to  deeJare  UaU  late  nrld  n>  In  confllcl  arUh  Uat* 
Ojnstltuttnn,'  to  rtvUt  decna  of  itau  eourii  at  to 
cjastruelUm  of  itaU  (am.— see  notes  to  Hart  v. 
Lamphlre.  T:  <ti^  and  Commercial  Bank  of  Clnoin* 


natl  1 


ovGoi>^Ic 


Ml 


874-877 


Supbuu  CoDst  o»  tbb  Uvmm  VrtamL 


Oct.'] 


of  the  AppelUte  Court,  In  *  •nit  brought  by 
Kliubetb  Klrcboff  Bgifnsi  tbe  UDfon  Mutual 
Life  Iniurance  CompaQy,  u>  enforce  apeciflc 
perrormatice  of  an  agreement  to  convej  laod. 

See  Mme  esse  below,  138  IlL  ISO,  88  IIL 
App.  607,  1S3D1.  8S8. 

Blalement  by  Mr.  JvtUet  Brown: 

ThlB  was  a  bill  la  equity  orifciDally  Bled  bj 
Elizabeth  Eirchoff,  Judo  12,  1862.  to  the  clr 
cuit  court  of  Cook  county,  IlUnoia,  agaloBt 
the  appellant,  to  enforce  tbe  apeciflc  periorm- 
anceoi  Hcertaia  aKteement  for  tbe  coDveyBDce 
to  ber  of  Ivo  lou  of  land- in  the  city  of  Chicsf^. 
The  prayer  of  the  bill  waa  aubsequently 
amended  by  tbe  addition  of  a  clause  praying 
tbat  ibe  plaioliB  might  be  allowed  lo  redeem 
tbe  pTcmia^s  accordfiig  to  the  terms  of  aaid 
agreement. 

The  conlroTera;  between  these  parlies  haa 
been  tbe  constani  lubject  of  lillgailon  eince 
Jnly,  le^S,  and  in  one  form  or  another  baa 
been  twice  to  the  appellate  court  of  IlHnois, 
and  lhri>e  timea  to  the  supreme  court  of  Ibe 
slate.  The  facts  are  eomewliat  complicated, 
buLeofarasnecessary  to  thedUpositionof  this 
case  may  be  summarized  as  follows; 

On  M»y  8,  1871,  Julius  KirchofI,  being  en- 
gaged  In  the  disllliery  buslueas  In  Chicafco, 
borrowed  (60,000  ol  the  Union  Mutual  Life 
Insurance  Company,  and  to  secure  tbe  pay- 
ment thereof,  executed.  l<^etber  with  his  wife 
Elizabeth  and  ber  mother  AnKcla  Diversey,  a 
joint  judgment  note  for  $60,000  and  a  trust 
deed  covering;  certain  real  estate  in  Cbicaco 
belonjfing  lo  Klrcboff  and  hie  wife,  and  certain 
oiber  properly,  including  a  farm  in  Cook 
county,  owned  by  Mrs.  Dlversey.  Tbe  money 
received  from  the  loan  was  put  in  the  bank  to 
tbe  credit  of  Ibe  firm  of  KlrchoS  Bros.  A  Co., 
which  fOiiD  after  failed. 

375]  *InI8TG.defnull  having  been  madein  the 
payment  of  Interest  and  taxes,  judgment  was 
taken  against  Mrs.  Divemcy  on  tbe  note,  after 
certain  unsuccessful  negoliatlons  lownrds 
funding  Ibe  Indebtedness  into  a  n<^w  loan  at  a 
lower  rate  ol  interest,  and  on  July  11,  1378, 
pTDCetdiugs  were  commenced  in  the  circuit 
court  of  the  United  Btates  to  foreclose  tbe 
trust  deed.  The  bill  In  addition  eouKbt  locure 
■  misilescrlplion  of  the  property  beluuglng  lo 
Mrs.  DiveTsey,  who  filed  an  answer  denying 
tbe  rlgbl  of  tbe  company  to  cure  ibe  roisde- 
BCtiptTon,  and  averring  that  the  notes  and 
morigatte  were  procured  from  ber  by  mlsrep- 
resenialion. 

From  Ibis  lime  the  relation  of  tbe  parties 
leema  to  have  remained  unchanged  until  June, 
18T0,  when  an  agreement  waa  reacbed  by 
wblcb  tbe  company  released  to  Mrs.  Diversey 
Its  claim  upon  40  acres  of  the  land  belonging 
to  ber.  and  sbe  executed  lo  it  a  warranty  deed 
for  the  remainder  of  tbe  premises.  About  ibe 
same  lime,  Mrs.  EircboS  and  her  husband 
executed  a  quitclaim  deed  of  all  the  property 
belnneing  to  them  and  Included  In  tbe  mort- 
gage. The  deed  from  Mrs.  Diversey  was  Im- 
mediately placed  on  record,  but  tbe  deed  from 
tbe  Kirchoffs  was  withheld  by  the  agent  and 
attorney  of  tbe  Insurance  company. 

It  was  claimed  by  Mrs.  Klrcboff  tbat,  dur- 
ing the  negotiations  which  culminatod  In  the 
MS 


execution  of  the  above  deeds.  It  waa  agraad 
that  the  insurance  company  abould  reconTey 
to  ber  two  lols  included  In  ber  deed,  ona  of 
wblch  was  then  occupied  as  a  homesiead,  Uia 
otber  cornering  upon  it  but  facing  the  olbar 
way;  that  the  price  at  which  the  recoaTOf- 
ance  should  take  place  waa  their  Taluation  at 
s  previous  appraisement  made  by  one  Reea, 
•k.,  (7.500  and  f2,S00  respectively,  and  Out 
Hrs.  Klrcboff  was  to  execute  in  paymeiit 
therefor  ber  notes  for  (10,000,  extending  ow 
a  period  of  ten  years,  bearing  Interest  at  S  per 
cent,  and  secured  by  a  morlgage  upon  tbe  two 
lots.  It  seems  there  were  certain  Iniervening 
claims  on  one  of  the  tots,  growing  out  of  a 
sbcrilT'e  deed,  executed  pursuant  to  a  sals 
[in  a  Judgment  against  Mrs.  EircboS,  roo- 
dered  subsequeoiTy  lo  the  original  trmt 
deed  but  prior  to  the  deed  from  KircboS  and 
wife  to  the  company.  *wblt:b  rendered  [378 
necessary  a  further  prosecution  of  the  foi»- 
closure  proceedings,  in  order  ibal  the  com- 
pany might  obtain  a  good  title  to  tbe  premlaea, 
so  as  to  convey  a  clear  title  to  Mrs.  KirohoC 
and  take  from  her  a  mortgage  wblcb  would 
be  a  first  lien  thereon.  It  is  claimed  tbat  this 
matter  was  explained  lo  Mr.  Eirchnff,  ber 
busband  and  agent,  and  he  was  assured  that 
the  prueccution  of  tbe  foreclosure  proceeillnga 
would  not  in  any  manner  affect  the  agreement 
wblcb  had  been  made,  but  that,  as  soon  as  tba 
company  got  a  deed  from  tbe  master  In  chan- 
cery, it  would  carry  out  its  part  of  the  con- 
tract by  conveying  to  Mrs,  Eirchoff  tbe  prem- 
ises in  Queation,  and  would  tbeo  lake  tho 
mortgage  fron  ber.  Stie  alleged  tbat,  reiving 
upon  this  agreement,  no  defense  was  made  to 


company  January  21, 1882.  The  object  of  tl 
bill  in  this  case  waa  to  insist  upon  this  rlgbt 
of  redemption  in  accordance  with  its  terms. 

The  Insurance  company,  on  the  other  band, 
contended  thai  an  Inspcclion  of  the  reoord 
showe<l  that  no  such  agreement  waa  ever  con- 
cluded,  and  tbal  tbe  state  court  was  bound  by 
Ihe  decree  of  tbe  Federal  court  foreclosing  tba 
mortgage,  and  bad  no  jurisdiction  U>  review 
it.  It  was  notdisputed  that  propaeitions simi- 
lar to  tbe  so  called  ureement  were  dlscuMed 
between  tbe  ^Kirchoffs  and  Ihe  agents  of  Uu 
insurance  company,  or  that  assurances  wan 
given  by  the  latter  of  tbe  probable  willlngneM 
of  tbe  insurance  company  to  sell  the  land  on 
the  terms  named;  but  It  la  claimed  tbat  wban 
the  insurance  company  was  advised  of  tbo 
proposition,  it  was  instantly  and  unequivocmUf 
declined,  and  this  action  of  tba  compnof 
communicated  to  Hrs.  Eircboff  In  llinelo 
prevent  any  Injury  to  ber  from  tbe  quItcUn 
deed,  Tbat.  after  having  been  thus  fully  ad- 
viaed,  she  elected  lo  deliver  tbe  deed,  aad  !■ 
tbat  manner  get  tbe  benefit  of  the  rdann 
from  her  Indehtedneo. 

A  demurrer  was  Died  to  the  bill,  which  wm 
overruled,  when  defendant  answened,  deDjtlg 
tbe  agreement  for  redemption  set  forth  In  tba 
bill,  and  also  setting  up  tbe  statute  of  frandn 
as  a  defense.  The  case  coming  on  for  a  haar- 
Ingupon  pleadlnga'and  proofs,  the  bill  [377 
was  dismissed  for  want  of  equity.  An  appeal 
waa  taken  to  the  alaU  supreme  court,  whteb 
1MV.I. 


ElKBT  T.  Taixmadoi. 


Wbereupon  the  complnlnmnt  sued  out  »  tbU  tbe  cue  when  tbe  opinloD  to  wbicb  the 

writ  of  errorfronithe«ppellatecourtafUieBrti  new  decree  U  rqqufred  to  coDfonn  doM  not 

district  of  IlliDolt  to  the  circuit  court  of  Cook  appeu.     Brtnen  r.  Marion  Nat.  Bank  {Brown 

conntf.  and  upon  a  hearing  in  tbe  appellate  «.  Baxter)  146  U.   8.   619  [90:  llOS];  Bdutlan 

court  the  decree  of  Ibe  circuit  court  was  re  v.   Moore.  18  U.   8.  8   Wiieat.  438    [4:  428]; 

Tcrsed,  wiib   directions  lo  enter  a  decree  in  Bo-twick  t.  BrinkerhoW.  lOfl  D.  B.  8  [37:  78j; 

acGordance  with  the  opinion  of  tbe  appellate  Johnton-7.  Keith,  117  U.  S.  199  [39:  S8S];  Rtit 

court.     88  lil.  App.   607-     This  opinion  wa«  v.  Sanger,  144  U.  S.  197  [86:  408];  Mtagh^  t. 

not  teot   up  with    the   record  In   this    case.  Minnttola  Threther  Mfg.   Co.  14S  U.  8.   80S 

From  tbe  decree  of  the  appellate  court,  tbe  [88:  8841;  Burnt  t.   BoiMe,  148  U.  B.  24S  [87: 

iDBurauce  eompaoy  prosecuted  an  appeal  to  489]     Werner  y.    CharieHon,  IBl  0.   B.   860 

Ibe  supreme  court  of  llie  stale,  which  afflrmed  [88: 192]. 
tbe  decree  of  tbe    appellate  court.     183  III-        The  virit  qf  error  U  Owr^on 
868.    To  reverse  that  declalon,  this  writ  of 

error  was  sued  out  


Barbert,  and  Ira  W.  Buell  for  defendant  in  ^^               .m.ui.iiii.iija. 

^"O't-  (See  B.  C.  Heporter'i  ed.  S79-aagj 

Mr.  Juilice  Browo  delWered  the  opinion  Sotiet  of  titU— joint  oecapation. 
of  tbe  court: 

Prom  the  briefs  of  counsel  and  the  reports  i.    where  land  is  occupied  by  two personB,  as.  for 

Of  the  case  tn  tbe  Illinois  report*,  we  are  In-  Inetance.  by  husband   and  wife,  and  (here  is  a 

formed  that,  upon  the  affirmance  b;  tbe  su-  recorded  title  In  one  of  tbem.suobjolni  oocupa- 

prene  court  of   the  decree  of   the  appe}lale  Uon  Is  not  notice  of  an  unrecorded  title  In  the 

court,  the  case  was  remanded  to  the  circuit  other, 

court  of  Cook  eounly    where  an  accounting  *■    But  where  tbe  laud  li  usedfor  the  purpose  of 

WM  taken  and  a  decree  entered  in  accordnnce  "  "omo.  and  Is  Joinily  occupied  by  busband  and 

witb  the  opinion  of  tbe  appellate  court  Prom  "iTe.  neittier  of  whombave  tlile  by  record,  suoh 

that  decr^  the  company  17  said  to  have  ap.  J^  "l!^'i"'rJ'tS.°,Ii^'!^^^^^ 

pealed  to  tbe  appellate  court  of  the  first  dis-  ^^^^"^  '"""  '  *^'^  P*"°°  '«"«'°«'  "°^ 

Iricl,  which  affirmed  the  decree  of  Ibe  circuit  '                       na„  na  i 

court.     Bl   Jil.  App.  67.     Whereupon  the  in-  L"°'  ""■■' 

eurance  company  again  appealed   to  the   SU'  Argiud    December  S,    1895.        Decided    Jan- 

preme  court  of  the  stale,  which  again  alflrmed  wort  €,  1896. 
the  decision  nf  llie  appellate  court.   149  111.  538. 

But  ai  tbe  writ  of  error  from  thU  court  was  A  PPEAL    from   i 

not  taken  tn  reverse  thai  decree,  but  to  reverse  -fi     Court  of  the  D 

S78j  the  fitsi  decree  *of  the  aupreme  court,  Ing  the  decree  of  the  court  below   in  favor  of 

affirming  tbe  decree  of  ibe  appellate  court,  wc  Maria  G.  Tnllmadge,   plainiiS,  against  Wm. 

are  concerned  only  with  the  questions  arising  Wallace  Eirby  et  al.,  selling  aside  a  deed  and 

upon  that  decree,  and  more  parliculariy  with  a  deed  of  trust  as  fraudulent  and  void  and  aia 

lis  finality.     It  will  be  observed  that  it  simply  cloud  upon  her  tftle.     Afflrmed, 
affirms  Ihe  decree  of  tbe  appellate  court,  but 

upon  reference  to  that  decree,  we  find  that  It  Btatement  by  3fr.  JiMiee  Bfoitd; 

reverses  the   decree  of   tbe   circuit  court  of  This  was  a  bill  In  equity  died  by  Maria  E. 

Cook  county,  "with  directions  to  that  court  to  Taiimadge  agaitist  the  appellants  to  set  aslda 

enter  an  order  and  decree  In  conformity  with  and  remove,  as  a  cloud  upon  her  title,  a  deet' 

the  opinion    Died   herein."    As  this  opinion  made  by  the  appellants,   Richard  H.  Miller, 

was  not  sent  up  wlih  the  record,  we  have  no  GllEabaih    Houcbens,  and   Ella   A.    Goudy, 

means   of   knowing  Judicially    what  It   was,  claiming  to  be  heirs  at  law  of  one  John  L. 

Ibough   we  are    informed  by  the    briefs   of  Miller,  deceased,  dated  August  SO,  1888.  and 

counsel  that  an  accounting  was  ordered  and  purporting  to  convey  to  the  appellant  Klrbr 

taken  In  tbe  circuit  court-  tbe    property    therein   described.      Tbe    bill 

Obviously  the  decree,  to  review  which  this  further  prayed  tor  the  cancelation  of  a  trust 

writ  of  error  was  sued  out,  was  not  a  fiual  de.  deed  executed  by  tbe  appellant  Kirby  and  hU 

cree.     The   finality  of   decrees    is    a  subject  wife  to  the  defendants  Willougbby  and  Will- 

which  has  been  so  mucb  discussed  In  tbe  de-  lamson,  and  tor  an  injunction  against  all  tbe 

clslous  of   this   court  that  it  is  useless  lo  do    ■ " ~ ■ ■ 

more  than  to  cjte  the  cases  of  Lodoe  v   T^eB  Voim.~-Am  to  conocvancea  belirun  husbaTui  and 

ISO  U.  8.  !Sa   [34:  1S81.  and    MeOourkm  v  «««  «l*eW  (ne^Mv.  see  ootetoBank  of  Coitoa 

Toledo  A  0.  C.  k  Ob.  146  D.  S.  888  [36: 10791,    '*!lf  '  ^"'  '"■  *>■  _,^ .      „ , 

Wherein  most  of  the  prior  caaes  are  reviewed  ^^J^T^  ^^^^H^S^  fSE^t.^STT™ 

rm.1- .....  I.  -.»     1.  w               -ij-.i     XI  rwuHMtof, — eee  note  tonlcard  V.  Wllliaras,  KSBfla 

Thiscaae  Is  not  one  for  nice  dk^incUona,  Ti  toiwr(woor'spoe««ton,  no(<BJB«<.i«inoU 

ttnce  Ihe  rule  is  well-nigh  universal  that,  if  tbe  „,  Hlmlnaon  v  UelnrftW, 

case  be  remanded  by  the  appellate  court  to  tbe  Am  to  t}ut)iieu,vaneiinteenaTv  to  t/mnuiHtaattrM 

court  ImIow  for  further  Judicial  proceedings,  poMCHlon.  see  note  to  Ewlni  v.  Burnet,  9:  tSA. 

160  C.  &  4M 


ovGi)i>^Ic 


SnTKBU  GouKT  or  tbb  Uxtied  BtirEa, 


Inzloa,  vlth  thu  iRiproTemeots  l!  .  .  . 
thH  sum  of  $10,000,  $S,000  of  wbict  were  pkld 
fn  cDKh,  the  residue  to  be  paid  in  five  Inslal- 
SSOJnientao((l,000*(!M:h.  loBtead ol UkluK 
thelilielolbepropertjfnherielf,  thedimUhed 
the  mone;  to  Jobn  L  MUler,  a  friend  of  the 
family,  who  paid  the  $5,000  cash  with  tbe 
moaey  tbu*  furnished,  and  at  her  request  look 
the  title  In  bis  own  name,  and  ei(.-cul«d  uoles 
for  the  deferred  payments,  wblch  be  secured 
bj  a  deed  of  iruat  upuo  the  property.  Subee- 
Quently,  and  In  June,  1B83.  Hlller  also  pur- 
^ased  with  tbe  fuad»  of  Mrs.  Tallroadge  ibe 
adjoining  lot  No.  76,  Uklng  Utle  In  his  own 
name,  and  executing  a  deM  of  irusi  for  the 
deferred  paymeoia,  amouniine  to  f  1,265. 

Hra.  Tatlmadge  took  immedlaie  posgesalon 
of  tbe  premises,  aod  hai  occupied  them  as  her . 
own  from  that  da;  (o  the  time  tbe  bill  vat 
flied,  payine  taxes,  improve  men  te,  and  interest 
on  eucumDrancea,  reducing  tbe  principal 
$S,266,  and  holding  open  and  notorious  posaea- 
aloD  under  ber  claim  of  title. 

Ht.  Miller,  who  clatmed  do  title  or  right  to 
tbe  piemlsea  in  himaelf,  on  December  27, 1888. 
by  a  deed  signed  by  himself  and  wife,  con- 
TCTed  the  legal  title  to  Mrs.  Tallmadge,  but 
this  deed,  tbroufrb  InadTerience  or  otherwise. 
was  not  recorded  unlil  October  4.  1SS8.  Mr. 
Hlller  died  In  February,  1888,  and  by  l>la  will, 
which  was  dated  December  1,  1B80,  devised 
his  estate  to  hie  widow. 

On  June  IS,  IB88,  defendants  Miller,  Houcb- 
ena,  and  Qoudy,  collateral  heirs  of  John  L. 
Miller,  who  bad  made  a  contract  with  the  de- 


fer them  OQtof  the  estate  of  Miller,  filed  a  bill 
In  the  supreme  court  of  tbedUlricla^ainst  tbe 
widow  and  executor  of  Miller,  tbe  holders  of 
the  uotea  given  by  him,  and  the  irustees  in 
one  of  the  deeda  of  trust,  praying  for  a  parti- 
UoQ  or  sale  of  tbe  property,  the  admensiire- 
ment  of  tbe  widow's  dower,  and  For  a  charge 
npon  the  peraonal  eslate  of  Miller  for  the  un- 
paid purchase  money  of  the  property. 

To  thia  bill  tbe  widow  of  John  L.  Miller 
inade  answer  that  her  husband  never  had  any 
Interest  in  tbe  property  in  question;  that  tbe 
title  was  taken  In  bis  naue  for  Mrs.  Taltmadge; 
tnd  that  long  before  his  death  he  bad  by  deed 
duly  conveyed  It  to  her,  and  that  neither  she 
881]  nor  blsestate  had  or  had  ever  *had  any 
Interest  In  the  property.     In  August,  1888,  the 


deed  fiom  Miller  to  ber,  then  unrecorded,  by 
Mr.  Tallmadge  tn  Willoughby  and  WOllam- 
■on,  solicitors  for  Miller's  heirs,  wboesamined 
and  made  minutes  from  It. 

On  August  80,  1888,  Houchens,  Qondy,  and 
Killer,  who  bad  filed  the  bill  for  partition,  ex- 
ecuted a  deed  conveying  the  property  to  tbe 


(8.000  of  which  were  lald  to  have  been  paid 


in  caab  and  99,000  by  doIm  ■ecurad  by  a 
mortnge  or  tniat  deed  upon  the  propor^ 
•-  "^''loughby   and  Williamson  aa  ti     " 


deed.  He  at  once  nve  notice  to  Mr.  Tall- 
madge  that  be  would  demand  rent  for  tha 
properly  at  the  rate  of  $1,000  per  annum. 

Ou  receipt  of  this  notice  Mrs.  Tallmndge 
tiled  thia  bin  to  cancel  and  tet  aside  tbe  deed 
and  deed  of  troat.    Answers  were  filed  by  tha 


defeoduta  aod  teatimony  taken  by  tbe  main- 
tiff  tending  to  show  the  facta  alleged  in  h 
bill.    Neither  of  theappellanla took  proof,  i 


did  they  or  either  of  iliem  offer  theinseives  aa 
wltneaiiea,  but  stood  upon  thetr  answers. 

Upon  flnal  hearing,  the  court  lielow,  in 
special  term,  rendered  a  decree  In  acconlanco 
with  tbe  praver  of  the  bill,  setting  aside  the 
deed  and  deed  of  trust  as  fraudulent  and  void, 
from  which  decree  defendants  appealed  to  the 
general  term,  which  slBrmed  the  decree  of 
UiB  court  below,  and  further  directed  that 
Miller,  on  tbe  demand  of  Eirby.  return  to  him 
the  $8,000  which  Eirby  claimed  to  have  paid 
and  which  Miller  admltlod  to  have  received. 

From  this  decree  defendants  appealed  to  lUa 


(mn,  and  L.Oabtli  Wuliamton.  for  appelianta: 

Ko  iufereocc  Is  to  be  deiluced  from  posse*- 
sloQ  when  it  {g  consiaieot  with  tbe  possessory 
title  on  record.  To  bave  ft  received  as  equlv- 
alent  to  actual  notice  it  must  appear  affirm- 
atively  to  have  been  open,  visible,  eiclusif«. 
and  unambiguous,  such  as  is  not  liable  to  be 
misunderstood  or  misconstrued. 

Jbn«  V.  Smith,  1  Hare,  48;  Beg  v.  Uanham, 
2  Johns.  Cb.  182;  i  Eent,  Com.  8tb  ed.  17B;  1 
Stoiy.  Bq.  Jur.  S  898. 

It  must  be  such  a  notice  as,  with  attending 
droumstances,  will  affect  the  subeequeot  pur- 
chaser with  actual  fraud.  A  notice  enough 
merely  to  put  the  party  on  incjulry  is  not  suf- 
flcieni  to  break  in  upon  tbe  registry  act. 

a  Sugden,  Vendors.  987;  ■•'pofford  v.  HotU, 
39  Me.  148.  48  Am.  Dec.  621;  Sibie;/  t,  L^. 
ingietU,  8  Allen,  fi84;  HoMt  v.  WUma,  8  mt. 
94;  DooUy  v.  VfoleoU.  i  Allen,  406. 

'Tbe  mere  occupation  Is  not  sut&cient  notice, 
but  only  that  U  may  be  taken  in  connection 
with  otiicr  direct  evidence  that  tbe  purctiaaer 
had  actual  notice. 

Fomroy  v.   Steveiu.    11  Met.  247;  Mara   v. 


21  Ma  8i8,  61  Am.  Deo.  i 

But  in  this  case  tbe  complainant  did  not  vls- 
ibiy  occupy  tbe  premises.  The  occupation 
was  by  her  busband.  So  It  woulil  appear  to 
the  public,  and  so  In  fact  It  was.  AltthecwHi 
bold  that  occupation  by  some  other  peraon 
than  the  one  holding  the  unrecorded  deed  la  no 
notice  of  title  of  such  bolder. 

Ham'tv.Arji'-ld.l'R  I.  liS;  Bogeri  v. JoTtet, 
6  N.  H.  264;  BentU  v  Butler,  supra;  Amrof 
T.  SUMnt,  11  Met  244:  LtlttM  v.  LtNete,  % 
Lead.  Eq.  Cos.  122;  I'homjuon  v.  BiMt.  8  Cow. 
266;  Htltony.  Dtnru,  2  Mackey,  2C9.  lOWatts, 
18-28;  Flaggv, Mann, 2E\iiaii.iX,  FarvtmrrlM 
T.  Child*,  4  Msss.  640.  S  Am.  Dec.  249;  F«ir  v. 
Sintnot,  29  Cal.  486;  Wiiiianuon  v.  Broten, 
ItO  U.S. 


ovGoi>^Ic 


KmBT  T.  Taluusub. 


ISN.  T.  8fl6:  Towntetut  r.  LitOe.  lOB  U.  B. 
5D4<97: 1012):  Simmtmt  Ortek  OoalOa.T.Dmran, 
IK  U.  S.  417  (SS:  1063). 

Mr.  John  C.  Tmj,  for  appellee: 

Where  Ihe  deteDse  Id  bucIi  a  case  as  tbla  li 
tbat  the  defendaDi  U  an  iDDOceDt  purcbater 
wttboiit  noiire,  "tbe  aoiwer  miuC  stale  ibat 
the  derendaot's  vendor  «u  wiaed  Id  fee  and 
vaa  in  poBSesBioa  at  the  time  of  his  purchase. 
And  Ibis  must  not  only  be  averred  in  the  an- 
■Iter but  theaoswer  setlfngit  up  U oo evideoce 
against  tbe  plaiDtlS,  irbols  not  bound  to  con- 
tradict or  rehut  It."  It  mast  be  establlibed 
aflirmaliTely  by  the  defendant  Independenlly 
of  bis  oaib. 

Boom  v.  CliiU*.  SS  U.  8.  10  PeL  211,  SIS 
(B:  400.  401). 

Open,  notorious,  advene  possesston  under 
claim  of  title  wu  notice. 

;/M7n  V.  MiU,  18  Ves.  Jr  120;  J)anieU  \. 
Dari*on,  16  Ves.  Jr.  2S3:  &i>ucfrn«urT.  I.ynrh, 
a  Paiffe.  800:  Qrimtlotu  v.  Carter.  8  Paige. 
4SS,  M  Am.  Dec.  V80;  Broien  v.  Anderton,  1 
T.  B,  Mon.  201:  fluet  v,  Holhviay,  2  J.  }. 
Harsh.  180;  7^nf£uv.  firanf.Sl  U.  8. 10  How. 
875.  876(1B:481):  /-m  i.  Bilk  Co"t,ti/  Cupper 
Ce.  S2  n.  B.  21  How.  493  ,10:  208):  Hugktt  t. 
Vnited  State*.  71  U.  S.  4  Wall.  286  (18: 80S). 

Mr.  Jvttiet  Brown  delivered  the  opinion 
of  ibe  court: 

Tbe  controversy  In  this  case  arises  from  tbe 
hct  tbat  the  deed  from  John  L.  Miller  to  Hn. 
Tallmaiige,  wblcb  was  given  December  27, 
1883.  Was  not  put  upon  record  until  October  4, 
188S.  In  Ihemeanlime,  and  in  February,  1888. 
Miller,  in  wbose  name  the  pioperty  had 
been  ukcn  for  the  benefit  of  Hn>.  Tallmadge, 
died;  and  on  August  80,  1888,  Houchena, 
Ooudy,  and  Richard  Henry  Hlller,  collateral 
belrs  of  John  L.  Miller,  eiecutcd  a  deed  of 
Ihe  property,  subject  to  tbe  dower  rights  of 
Hiller's  widow,  to  defendant  Kirby  for  an  ex- 
pressed coDsi deration  of  $12,001),  of  which 
fS.OOO  are  said  to  have  been  pnld  down  In 
caab.  and  fS.OOO  In  noles  payable  to  Wll- 
longbby  and  Williamson.  Kirhy  now  claims 
lo  oe  an  innocent  purchaser  of  the  property, 
without  notice  of  the  prior  deed  from  John  L. 
Hliier  to  Mrs.  Tallmadge. 

There  are  leveral  circumstances  in  this  case 
whicb  tend  to  arouse  a  suspicion  tbat  Kirby'e 
purchase  of  the  property  was  not  made  in 
pwd  faith.     Within  three  months  after  the 

EvbHle  of  tbe  will  of  John  L.  Miller,  bis  col- 
leral  heirs,  Houchens,  Goudy,  and  Richard 
B.  Milter,  who  had  made  a  contract  with  Wll. 
knighby  and  Williamson  to  bXwo  Ihem  one 
quarter  of  whatever  Ihey  coufd  get  for  them 
(Kit  ot  the  estate  of  Miller,  filed  a  bill  for  the 
partition  of  real  estate  and  to  set  off  the  wid- 
ow'b  dower  His  widow,  Lola,  answered,  ad- 
Bitted  that  her  husband  did  not  purchase  Uie 
IukU  described  In  tbe  bill,  and  alleged  tbat 
ha  bad  conveyed  them  away  in  hislirclime. 

Kn.  Tallmadge,  bearlngoftbU  salt.  Instead 
of  WDMring  formally  therein,  submitted  her 
deed  from  Mliler  to  the  aolicflors  for  the  com- 
pUnanta  In  the  paitlllon  suit,  who  did  not 
•aend  Ibetr  Mil  or  make  her  a  party,  but  ap. 
paKDtly  allowed  tbe  anlt  to  drop,  inasmuch 
hUm  complalnanta,  being  heirs  of  John  L. 
Mtller.  took  only  bis  act  nail  ntereit  in  the  land, 
IWV.S. 


of  which,  owing  tn  lilsdeod  to  Mrs.  Tallmadge 
Id  his  lifetime,  nothing  remained  et  bis  dfaili. 
Shortly  thereafter,  the  'com  plain  an  la  [383 
in  thst  suit,  who  must  have  Uieii  well  aware 
tbat  they  had  no  title  to  the  properly,  executed 
a  deed  to  Eirby  of  all  Ibeir  Interest  In  the 
land  for  a  consideration  of  $12,000.  subject  to 
the  dower  Hgbt  of  Mrs.  Mdler.  the  debts  of 
John  L,  Hliier,  aud  so  much  of  the  notes  of 
$5,000  as  were  unpaid  after  applying  his  per- 
sonal estate.  Kirhy  alleges  In  his  auswer  that 
heexaminedthepremlses  twice  and  approached 
the  house,  but  never  seems  lo  have  entered  it, 
and  apparently  look  up  with  ibe  Srst  proposi- 
tion made  to  bim  lo  bny  It,  without  any  ot  the 
bargalniuK  that  usually  precedes  the  consum- 
mation of  a  sale  of  properly  of  that  value. 
While  he  avers  In  bis  answer,  and  Miller  ad- 
mits, the  payment  of  $3,000  In  cash,  defend- 
ants introduced  no  testimony  whatever  in  sup- 
port of  tbelr  case,  but  relied  solely  upon  their 
answers.  As  th^  had  it  in  tbelr  power  to 
explain  tbe  SusplciouBclrcumslances connected 
with  tbe  tntnsaclion.  we  regard  their  fst'.ure  to 
do  so  as  a  proper  subject  of  commeni.  "All 
evidence,"  said  Lord  Mansfield  In  Il'iUh  v. 
Areher,  Cowp.  08,  66,  "is  to  be  weighed  ac- 
cording to  the  proof  wblcb  It  was  in  tbe  power 
of  one  side  to  have  produced  and  in  the  power 
of  the  other  side  to  have  contradicted."  It 
would  certainlv  have  been  much  mure  satisfac- 
tory it  tbe  defendants,  who  miiS't  have  been 
acquainted  with  all  the  facts  and  clrcumsiances 
attending  thia  somewhat  singular  tDinsiiclion, 
had  gone  upon  tbe  stand  and  given  ilieir  ver- 
sion of  the  facta.  JicDonovgh  v.  O'^'ul,  118 
Haas.  02 ;  Com.  v.  WAtter,  B  Cush.  21>5.  816.  S3 
Am.  Dec.  711.  It  is  said  by  Mr.  Blarkie,  in 
his  work  on  Evidence  (vol.  1,  p.  94):  "The 
conduct  ot  the  party  in  omlttine  lo  produce 
that  evidence  lu  elucidailon  of  the  subject- 
maller  in  dispute,  which  is  wlibfo  lils  imwer 
and  which  n'sis  peculiarly  within  l<i-<  own 
knowledge,  frequently  aflordB  occasion  for 
pret^umptlons .  aeaiust  blm.  since  <t  raisea 
sironcsusplcioniliBtBuchevidi'nce.lf  adduced, 
would  opersle  to  bis  prejudice." 

But  the  decisive  answer  In  the  case  of  bona 
flde  purctinse  made  by  the  defendant  Klrliy  is 
IhsiMra.  Tallmadge  hnd.  ever  Hiuie  the oriul- 
nal  purrhHse  of  the  land  by  Miller  lu  1882, 
been  In  the  open,  notorious,  nnd  continued  poa- 
session  of  the  property,  occiipving  lias  a  home. 
Tbe  law  Is  perfectly  well  'jellied,  both  [384 
In  England  and  in  this  country,  excepl.per- 
bape,  in  some  ot  tbe  New  England  states,  that 
such  poi^scssion,  under nppHrcnl  claim  of  own- 
ership. Is  notice  to  purclissers  of  whatever  in- 
lereit  tbe  person  nclually  in  possession  has  in 
the  fee,  whitiliereuch  Inlurest  i»  legal  or  equi- 
(able  In  its  nature,  and  of  all  facts  which  the 

Eroposed  purchaser mighthave learned livdue 
iqulry.  2  Pom.  Eq.  Jur.  6  614;  Wade, 
Notice,  g  278.  The  same  principle  was  adopted 
by  this  court  in  Lajidtt  v.  Brant.  SI  U.  U.  10 
How.  848,  376  (18:  440,  401].  In  which  it  was 
held  that  "open  and  notorious  occupaiion  and 
adverse  holdiuK  by  the  first  purch user,  when 
thefscond  deed  Is  Isken,  is  in  Itself  sutSi/Ientlo 
ant  a  Jury  or  court  in  finding  thai  lbs 
purchaser  bad  evidence  before  him  of  a  char- 
acter to  put  him  on  inquiry  as  to  wbnt  title 
the  posaesalon  waa  held  under;  and  Dial  he. 
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the  rabaequtnil  pnrchoiwr,  wu  bound  by  thmt 
title,  uide  from  a<l  r>'  licr  orldeace  of  such  po«- 
eetrinn  aod  botdlnq."  TbeprinciplaliBB  been 
■leedllf  ■dhered  to  tn  aubsequent  decisions. 
£m  ».  Polk  Cminlff  dapper  Co.  88  U.  8.  81 
Hov.  493.  4e8{16;e03,  aoS]:  Hugha^.  Untied 
Btata,71  U.  S.4  Wall.  232, 2»«  [18:  803,  8041; 
Hrej/en  T.  BaU.  97  C,  8.  84  [24:  WW];  MeLean 
T.  Clapp,  141  U.  8.  429,  iM  [33:804,  SOT]: 
Bimmont  Creek  Coal  Oo.  t.  Jioran,  14S  U.  8. 
417  [8.1:  1063J. 


DefeadantB'  replTtO  tbUpropoatUon  U  that 
llie  nccupsncv  to  taticese,  being Ibat  of  nbiu- 
band  ona  wife,  la  by  law  referable  to  the  bus 


band  alone  aa  tbe  bend  of  Ibe  family;  Ihatthe 
purcboser  was  not  liound  by  any  Dolice  except 
Nch  aa  aroH  from  tbe  poseeaalonof  the  hua- 
band.  and  that,  as  he  had  no  tide  to  the  prop- 
Wty,  Kirby  traa  not  bound  to  ascertain  whether 
other  members  of  the  family  had  title  or  not. 
There  are  undoubtedly  caaes  holding  tbal  oc- 
onpailnn  by  some  other  peraou  ibau  the  ooe 
bolding  the  unrecorded  deed  Is  no  notice  of 
title  In  such  third  person,  and  tbal  tbe  appar- 
ent possession  of  premises  by  tbe  bead  of  a 
family  is  no  notice  of  a  title  in  a  mere  boarder, 
lodger,  or  cubordinate  member  of  luch  family. 
(H"  of  a  aecrel  agreement  between  the  head  of 
a  family  and  another  person.  Aa  wHa  Bxid  by 
this  court  in  Tmentend  v.  Little.  109  D.  8.  604 
[87:1012]:     "Wherepoatewlon  lareltedupon 


S85]  elond  or  ml^cntiEtrued.  *It  must  besuf- 
flclenlly  distinct  and  unequWocat,  so  as  tn  put 
the  purrbaser  on  hia  guard."  In  this  ease  one 
James  Townsend  bought  acd  took  poasession 
of  a  public  bouse  in  8tilt  Lake  City,  and  lived 
la  It  with  his  lawful  wife  and  a  plural  or 
polygamous  wife,  the  latter,  who  was  the 
appellant,  taking  an  actUo  part  In  conducting 
tbe  business  of  the  hotel.  He  subsequently 
ceased  to  maintain  relations  with  tbe  appel- 
lant as  bis  polygamouc  wife,  but,  betng 
deilroua  of  havinr  tbe  benefit  of  her  services. 
both  concealed  inla  fact.  He  made  a  secret 
Bgreement  with  her  tbat  If  she  would  thus  re- 
main she  should  have  a  halt  Inlereat  In  tbe 
properly.  He  afterwards  acquired  his  legal 
Utie  to  the  property  without  a  dleclosure 
of  tbe  secret  agreement.  His  Interest  therein 
luvtog  subsequently  pasaed  into  the  bands  of 
Innocent  third  parties  for  value,  without  notice 
of  appellant's  claim  under  the  secret  agree- 
ment. It  waa  held  that  the  joint  occupation  of 
tbe  premises  by  herself  and  Townsend,  under 
tbe  circumstances,  waa  not  a  constructive 
notice  of  her  claim,  and  that  she  had  no  rights 
tn  lbs  premises  aa  against  a  bona  Bde  pur- 
diaser  without  notice.  There  were  evidently 
two  substantial  reasons  why  appellant's  posses- 
sion was  not  notice  of  her  rights.  First, 
James  Townsend  took  tbe  legal  title  to  himself 
in  1873  and  held  it  until  1878.  when  the  pur- 
cbaae  was  made;  and,  second,  bis  agreement 
with  the  uppellnot  was  not  one  with  his  law- 
ful, but  his  polygamous,  wife,  and  was  also  a 
secret  one.  Tbe  case  Is  obviously  not  one  of 
niolnt  occupation  bva  husband  and  his  law- 
fnl   wife,  neither  of  them  having  any   title 

In  the  case  of  Vumuu  v.  Ktnjudg,  34  Iowa, 
t97,  flS-Am.  Dec  740,  It  was  held  tbat,  where 


real  esl«la  Is  nemnsflily  a«  much  In  the  pu«s»i 
slon  of  the  busliand  ai  ilm  wife,  there  Is  no 
aurU  actual  possesalon  by  ilie  wife  as  will  Im. 

E art  notice  of  an  equitable  Interest  possessed 
y  her  In  the  land,  to  a  purchs'er  st  executloa 
sale  under  a  judgment  againtl  her  Aiwtend,  In 
whom  the  legal  title  apparently  waa  at  lb« 
time  of  Ihe  rendition  of  the  judjimeDt.  Tills 
case  Is  also  a  mere  appllcitlon  of  tbe  rule  that 
If  there  be  an;  title  to  ibe  land  In  one  who  lain 
possession  of  It,  tbe  poasession  will  be  ref^rrsri 
to  tbat  title,  or,  as  *ssid  In  3  Pomeroy'a  [38e 
Equity  Jurisprudence,  g  610:  "Where  a  title 
under  which  tbe  occupant  holds  has  been  put 
upon  record,  and  his  poaseialon  Is  consistent 
with  what  thus  appears  of  record.  It  shall  not 
be  a  conHtructive  notice  of  any  additional  or 
different  title  or  inlereat  to  a  purchaser  who 
baa  relied  upon  tbe  record,  but  haa  had  no 
actual  notice  beyond  what  is  thereby  dis- 
cloaed."  That  the  court  did  not  intend  to 
hold  that  a  joint  occupation  by  a  husband  and 
wife  Is  In  no  case  notice  of  more  than  tbe  oc- 
cupation of  tbe  husband  is  evident  from  the 
subsequent  case  of  Ttraa  Loan  ct  Truti  0». 
T.  King.  58  Iowa.  .198,  In  wlilch  the  court  said: 
"It  cannot,  we  think,  be  doubled  that  posses- 
sion of  real  property  by  a  bunbnnd  :ind  wife 
together  will  imparl  noMcc  of  ilic  wife's 
equities  as  against  all  persons  other  than  those 
claiming  under  tbe  husband,  their  possession 
being  regarded  aa  Joint  bjreaaon  of  Ibe  family 
relation.  In  this  case  the  occupation  waa  br 
a  husband  and  wife,  aod  it  was  held  that  such 
posneBslon  was  notice  of  a  tills  in  tbe  wife  to 
a  life  estate  In  tbe  property  as  against  tbe 
bolder  of  a  mortgage  given  by  a  son.  wbo  was 
a  member  of  tbe  family  as  a  boarder,  lodging 
a  part  of  the  time  In  his  mother's  house  and  a 
part  of  the  time  elsewhere, — the  legal  title  be- 
ing In  tbe  BOn. 

In  the  case  of  Lindleg  v.  MaHindaU.  78 
Iowa,  879,  the  title  to  the  lands  was  tn  a  son 
of  the  plaintiff,  wbo  resided  on  a  portion  of 
them,  while  plaintiff  and  her  huaband  reaided 
lolher  portion.  Tbe  lands  had  for  a  long 
been  cared  for  either  by  tbe  husband  or 
ion.  and  It  was  held  tbal  one  wbo,  upon 
being  told  that  tbe  title  was  in  tbe  son,  took  a 
Igage  from  htm  to  secure  a  losn,  which 

__  used  for  tbe  most  part  lo  pay  off  prior  en- 
cumbrances placed  on  tbe  land  by  Ibe  son, 
was  not  charged  with  Ihe  alleged  equities  of 
plaintiff  by  reason  of  her  claimed  poaiesalon 
of  the  land,  the  court  holding  that  her  posaes- 
aion  waa  not  such  as  tbe  law  requires  U>  Im- 
part notice,  Tbe  case  ia  not  entirely  reonncU- 
able  with  the  last. 

In  mtrrii  v.  Mclntyre.  118  III.  37S,  a  widow 
furnished  her  tiachelor  brother  money-  with 
which  to  buy  a  farm  for  their  Joint  uae, 
tbe  tllle  to  be  taken  to  each  In  proporUon  to  the 
'sums  advanced  by  them,  respectively.  [3S7 
He,  however,  took  a  conveyance  of  the  antli* 
estate  to  himself  and  they  both  moved  upon 
the  place,  he  miinagtng  the  land  and  stie  at- 
tending to  tbe  household  duties.  Tbe  deed 
was  recorded,  and  be  Imrrowed  money,  mort- 
gaged the  land  to  secure  tbe  loan,  and  ap- 
peared to  the  world  as  the  owner  for  a  period 
of  over  ten  years,  during  which  time  the  riatet 
took  DO  steps  to  have  her  equilabie  rights  en- 
forced or  ssterted.  It  waa  held  that  her  pan- 
MO  U.S. 
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■nrion,  noder  mcb  dreumBtanoM,  wai  not 
aacb  M  would  charge  a  subaequetit  purchaser 
from  her  brother  with  Dotice  or  bei  equliabte 
lights.  Here,  too,  the  record  title  wai  atrtcllr 
COHilBtenl  with  the  posMSslon. 

In  Bankia  t.  Char.  46  N.  J,  fej.  6W,  a 
widow  who  occupied  part  of  a  house  in  which 
«be  wa«  eotltled  to  dower,  while  her  ton,  the 
tolehelr  at  law,  occupied  thereat  otthehouae, 
released  her  dower  therein  to  her  son  bj  deed 
duly  recorded.  It  waa  held  (hat  her  con- 
tinued occupatloD  thereafter  wonid  not  give 
notice  to  one  who  took  a  mnngaKe  f  roiD  the  aon, 
of  a  tlUe  Id  her  to  a  part  of  the  houae  occupied 
bj  her,  acquired  by  an  unrecorded  deed  to  her 
from  her  son  coutemporaueoua  with  her  re- 
lewe  of  dower.  "Possesglon,"  aald  the  court, 
"to  give  notice  or  to  make  Inquiry  a  duly, 
must  be  open,  notorious,  and  unequivocal. 
There  must  be  such   an  occupnilon  of  the 

Cemlaes  aa  a  maa  of  ordinary  prudence,  treat 
g  for  the  acquisition  of  some  Interest  therein, 
would  obserTe.  and,  observing,  would  pre- 
celTe  to  h«  IncoDsUtent  with  the  right  of  him 
with  whom  he  waa  treating,  and  ao  be  led  to 
Inquiry." 

Bo  Id  Atifood  t.  Beart*.  47  Mich.  72,  the  title 
to  property  upon  the  record  appeared  to  be  In 
the  wife.  Her  husband's  previous  occupation 
had  been  umltr  her  ownership  and  In  right  of 
the  marital  relation,  and  notblce  bad  irsn- 
aplred  to  suggesl  that  she  had  made  the  prop' 
erty  over  loliim.  6he  had,  however,  given 
him  a  deed,  which  was  not  put  upon  record. 
It  waa  held  that  his  continuance  in  possession 
wat  DO  notice  of  this  deed,  ilnca  11  was  ob- 
vloBily  consistent  with  the  previous  title  In 
herself. 

Indeed,  there  can  be  nodoubt  whatever  of  the 
388]  proposliinn  *ibat,  where  the  land  Is  oc- 
cupied by  two  peranns, — as,  for  instance, by  bus 
bud  and  wife, — and  there  Is  a  recorded  title 
In  one  of  ihem,  such  joint  occupation  la  not 
notice  of  an  unreronled  title  in  the  other.  In 
•  auch  case  the  purchaser,  finding  title  in  one, 
would  be  thrown  off  his  guard  with  respect  to 
the  title  of  the  other.  The  rule  Is  uulveranl 
that  It  the  possession  be  consistent  with  the 
record  title,  it  is  no  notice  of  an  unrecorded 
title.    But,  where  the  land  is  used  for  the  pur- 

aof  a  home,  and  Is  Jointly  occupied  by 
ajid  and  wife,  neither  of  whom  has  title 
by  record,  we  think  that  Id  view  of  the  fre- 
quency with  which  homestead  property  Is 
lalien  In  the  name  of  the  wife,  the  proposed 
purchaser  ia  bound  to  make  some  inquiry  as  to 
tbeir  title. 

The  case  of  Pheian  v.  Bradj/.  US  N.  T. 
S87,  li  an  Instance  of  this.  In  this  caae  a  suit 
waa  brought  to  foreclose  a  morfgnge  upon  cer- 
tain premises  given  by  one  Murphy,  who  held 
an  apparently  perfect  record  title  to  the  prop- 
erty. It  appeared,  however,  that  before  the 
•zecutlon  of  the  mortgage  Murphy  had  con- 
▼eyed  the  premises  to  one  Margaret  Brady, 
who  was  In  poasesifon  and  with  her  husband 
occupied  two  rooms  In  the  building  on  the 
fnmliea.  She  also  kept  a  liquor  store  in  a 
part  thereof.  The  other  rooms  she  leased  to 
TUfous  tecanta,  claiming  lo  be  the  owner,  and 
eollactlng  the  rents.  Her  deed  was  not  re- 
coried  until  after  the  giving  of  the  mortgage. 
It  was  held  that  her  actual  posaeaaloo  under 
IWH.  8. 


her  deed.althongh  unrecorded  and  ttaezMeiiM 
utiknown  to  plaJntiff,  was  sufSclent  notice  to 
bira  of  herrfgbta  to  defeat  any  claim  under 
the  mortgage.  This  caae  goes  much  farther 
than  ia  necesaair  to  Justify  the  court  In  hold- 
ing that  Mrs.  'fallmailge's  poncsaion  was  no- 
tice In  the  case  under  consideration,  as  the 
actual  occupation  of  the  wife  waa  only  of  two 
rooma  in  a  tenement  houae  containing  forty- 
three  apartments. 

If  there  be  any  force  at  alt  In  the  genera] 
rule  that  the  poeaeaslon  of  another  than  the 
grantor  pula  the  purchaser  upon  Inquiry  as  to 
Lbe  nature  of  such  possession,  it  applies  with 
peculiar  coeency  to  a  caae  like  the  presenL 
where  the  alipbest  inquiry,  either  of  Ihe  husband 
or  wife,  would  have  revealed  the  actual  facta. 
Instead  of  making  such  inquiry,  Eirby  tuma 
*his  back  upon  every  source  of  informa- [380 
tion,  docs  not  even  enter  the  house,  maaes  no 
examination  as  to  whether  the  property  was  In 
litigation,  and  buvs  it  of  collateral  belia  of 
Miller,  subiect  lo  his  widow's  dower  If  he  had 
had  the  title,  to  an  unpaid  mortgage,  and  to 


the  chances  of  the  property  being  required  for 
the  payment  of  Miller's  debu.  It  la  clear  that 
a  purchase  made  under  such  drcumstancea 
does  not  clothe  the  vendee  with  the  rlghta  of  k 
bona  fide  purchaser  without  notice. 

We  see  no  reaaon  for  Impeaching  the  origi- 
nal purchase  of  the  land  b^  Mrs.  'Tallmadge. 
Her  account  of  the  transaction  is  supported  by 
the  testimony  of  all  the  witnesses,  as  well  as  by 
the  recelpta  and  other  documentary  evidence. 
Her  failure  to  cause  the  deed  to  be  recorded 
Is  not  an  unusual  piece  of  carelessness,  nor  Is  It 
an  Infrequent  cause  of  litigation.  Under  the 
circumstances  of  the  case,  It  raises  no  prtgump- 
lion  of  fraud.  What  motives  she  may  ba*e 
had  for  taking  the  title  to  the  properly  In  the 
name  of  Mr.  Miller  is  entirely  Immaterial  to 
the  present  controversy,  although  It  appeara  ' 
from  her  testimony  that  she  was  poaaesat^  of 
money  in  her  own  right,  and  took  this  method 
of  Investing  It. 

TA«  dmve  ofOte  eovrt  beUm  ii  Atr^ort  of- 


STiTE  OF  IOWA. 
(See  8.  a  Reporter's  ed.  ne-nt.) 


L  It  fa  not  a  rlgbt,  prlvliqra>  or  Immunltr  at  a 
oltlieD  of  tbe  United  States  to  have  a  ooolroretiy 
tn  tbe  Etate  court  prosecuted  or  detarmtDad  "Uf 
one  form  of  sollon  Instead  ot  by  another. 

1,  Provided  tbe  [orm  taooUoned  br  tbestata  law 
alvea  notice  and  tiffonJs  an  opportnnitr  to  ba 
beard,  tbe  mere  guesUon  of  vbetber  It  is  bra 
motion  or  ordlnair  aotlon  In  no  war  rendei*  ilia 
proceedlnff  not  due  prooen  of  !av. 

%.  For  a  state  court  to  refuse  a  Jur^  trial  la  not  a 
denial  of  a  rlcbt  protected  br  Uie  Dnlied  Btaua 

NOTK.-.1*  to  uIuUI*  "due  proceM  0/  law,''aea 
lOte  lu  PeaiaoQ  v,  Yewdall,  H:  4Ba. 

Ml 


taoSM  ScnuKX  CoDXT  of  xbe  Unitui  Statu.  Oct.  Tkbm, 

OontaonKn,  ewo  tbotwb  It  iii«7  h«ra  been  npenUing  Mid  running  lU  Hue  contraTj  to  iIm 
dfariyn-nnwonitoooDrtiiietbelBinoftbeitBU  ibtim  «ncl  prniUionR  nf  rhe  decree  and  la  »lo- 
uJunifjniiatlienifunL  lation  thereof.     A   mandmnry  injuoclion  w» 

[No.  136.]  prayed  to  compel  tbe  derendanl  to  o1>ey  Iha 

commftDd  and  order  contained  in  gaid  decreu. 


Bubmittad  Deumier  18,  1896.    Decided  Jan- 


A  copy  of  Bald  petition,  with  uoilco  of  a 


*"^  "•  ■"'^-  Inlenlion  to  apply  for  an  order  lo  show  c 

IN  ERROR  to  the  Stipreme   Court  of  tbe  "hy  the  order  und  decree  referred  lo  should 

Stale  of  Iowa  to  reriew  a  judgmentof  Ihat  "ol  ^  obeyed,  waa  served  upon   Ihe  railway 

court  directing    tbe  operation   By  the   Iowa  company.     That  company  filed  iU  aoBwer  and 

Central  Railway  Company  of  a  railroad  aod  Mnendmenta  thereto,  which,  in  subBlance.  aet 

that  a  maodalorv  ioluociion  iasue.    Ditmiued  '°™>  that  it  was  not  a  parry  lo  the  suit  la 

fer  laanl  ofjvriidieUon  which  th«  decree  wai  rendered;  that  ihe  Cen- 

8ee  aame  caae  below,  71  Iowa,  410,  60  Am.  '"^  I**"  Railway  Company  at  the  time  of  the 

Rep.  806.  entering  ot  the  decree  wai  dead,  lo  all  Intenta 

and  purpoaee,  bj  reason  of  the  fact  that  a  re- 

Btatemeol  by  Mr.  JuHiee  WUt«t  celver  bad  theretofore  been  appointed,  and  the 

In    1880  tbe  Central  Iowa  Railway  Com.  "^  "'  'be  company  sold  under  foreclosure; 

pany.  which  bad  become  the  owner,  Ihrourt  "■■'  defendant  was  not  the  auceeBsor.  aasignee, 

foreclomire  proceedings,  of  the  railroad  of  tbe  "'  grantee  of  wld  Cenlral  Iowa  Railway  Com- 

Ceniral  Hallway  Company  of  lows,  tcKBed  K.  P""!  »°<i  had  not  been  adjudged  so  to  be: 

tbe  Burlington,    Cedar  Rapids.  4  Northern  that  no  demand  had  been  madeupon  it  tow. 

Company  about  11  milen  of  said  road,  which  'orm  tbe  decree,  and  that  a  mandatory  writ 

lay  between  Manly  Junction  and  Northwood.  ""B'''  »"»  ^  }«  '«"«'  """■  "  ^"^  »■»  OPPO'- 

tlie  northern  terminnB  of  the  Central  com-  tunlty  of  teating  in  a  regular  manner  therighl 

panj'aroad.     The  Burlington  company  took  of  ihe  slate  to  require  flia  performBnce  of  U» 

Mcfual»e  poaaeasion  of  the   leased  premlscB.  decree  In  question.     The  defendant  also  filed 

In  1881  the  citizens  of  Northwood  made  appll-  ■,  demand  for  a  jury  Wai.    Thereupon  a  mo- 

cation  lo  the  slate  railroad  commlBslonerB  for  "o?  ""  madeon  behalf  of  Ihe  state  to  enterlbe 

an  order  requiring  the  Central  Iowa  Railway  order  prayed   for  in  the   petition,   upon  Ihe 

Company  to  operate  auch  leased  portion  of  lu  ftround  that  the  defendant  In  iis  answer  had 

road,  and  after  due  notice  a  hearing  was  had  ?"»  ■•>?'"i  <^"»  "i"?  .*""=?  o"^*'  should  not 

before  the  commiaaioners,  and.  in   1888,  the  •>«  msde,  and  for  the  further  reason  that  from 

order  prayed  for  was  granted.    As  the  com-  ^^^  ^°l^  ">*  pleadings  In  tbe  proceeding  it 

pany  failed  to  obey,  an  acUon  was  brought,  appeared  that  ibe  plaintiff  was  entitled  toauch 

pursuant  to  Iowa  "Laws  1881.  chap.   1837  to  "rdtt.    Plaintiffs  motion  for«Judgment[39a 

compel  compliance  with  the  order  of  the  com-  "sa  granted,  and  on  October  26.  1891.  an  entej 

missloners.    The  state  district  court  rendered  "«  "^^e  '"  '""o  cause  In  the  words  and  flg- 

a  decree  against  the  railroad  company,  and  on  i"^  'oIJowIdk:  ''In  IbU  cause  the  court,  being 

appeal  after  a  hearing  and  owmfing  of  a  '""y  advlsedln  the  premises,  file  theirwrltten 

motion  for  rehearing,  ihe  supremecoun  of  the  decision  and  find  ihat  plaintiff  U  entitled  loan 

aUle.  in  October,   1887,  entered  a  decrt*  or-  order  for  the  operation  of  Ihe  road  by  defend, 

dering,  adjudging,  and  decreeing  that  Ibe  Cen.  "■","  prayed  for.  and  that  a  wriilssue  accord- 

trat  Iowa   Railway  Company  operate  such  '"e'y-    I"*  fur*"  considered  bv  iLe  court 

leased  portions  of  Its  line,  and  eD^ining  the  Ih"  the  defcndant  pay  the  costs  of  this  court, 

Burllnpon  company  from  Interference Uiere-  toiedat  taS.TS,  andtbat  wecuilonissueihere-  • 

with.     The  opinion  of   Ihe  supreme  court  Is  '••!!;,                        ,       ,_ 

reported  in  71  Iowa,  410.  60  Am.  Rep.  806,  The  cause  was  then  brought  tothls  court  by 

During  the  pendency  of  this  litigation,  how-  ■"'  °'  enor. 

erer.  foreclosure  proceedings  were  insdtuted  ,.       ...            *,    ^   .      .         ,  ,     -«   , 

In  the  circuit  court  of  the  United  Stales  for  the  *»■•  Anthony  C.  DaJy  for  plalnlifl  In 

southern  district  of  Iowa  against  the  Central  *"'°''-    _,„         „       .          ..               ,-,          , 

Iowa  Railway  Company,  and.  while  the  cause  .*•■-  ^*^J^,  »»ml*T'  Attorney  General 

was  pending  In  the  supreme  court  of  Iowa.  '»  ""«•  'O'  defendant  In  error, 
on  the  appeal  ot  the  company  a  receiver  of  Ita 

property  was  appointed,    A  decree  of  tore-  Mr.  Juttiei  WUt«  delirered  the  opinion  of 

closure  was  entered  and  in  September,  1887,  the  court: 

the  road  was  sold.  Bnlwequently,  the  purchaser  Tbe  contention  of  tbe  plaintiff  In  error  is 

Sttljasslgned  hlspurcbaae  to*theIowaRail-  that  the  proceeding  Instituted  against  It  In  tbe 

fray  Company,  a  corporation  of  Iowa,  wlilch  supreme  court  o(  Iowa  was  an    action   (at 

company  thereafter  made  conveyance  to  plain-  mandamus,  and  that  no  such  action  could  law* 

tiff  In  error   herein,  an  Illinois  corporatloD,  fully  be  l>rought  to  compel  it  to  operate  the 

and  the  receiver  surrendered  poeaesslon  to  it  teased  portion  ot  Its  road  until  Ita  legal  duty 

on  Hay  80.  1881*.  to  do  so  had  been  previously  determined  OJ 


court  of  the  stale,  in  the  name  of  the  state  as  Ihe  subject-matter.    Nowhere  in  the  i 
plaintiff,  against  the  Iowa  Centra]  Railway  or  In  the  amendments  to  the  answer  filed  on 


OeiolMr,  1BS1.  above  rafMred  to;  that  there-  proceeding  was  violative  of  the  Constltulloa 

ftfter  the  Iowa  Railway  Company    had  be-  of  the  United  States,  or  aaasiled  any  rigftt. 

oome  the  mcceaBor,  asdgnee,  and  grantee  ot  title,  privilege,  or  Immunity  specially  aet  up 

the  Central  Iowa  Railway  CompaoT.and  was  or  claimed  under  that  ConsUlution.    ladeed, 

MS  leo  D.& 


ovCi)l>^Ic 


SrALsnra  t,  CHAUDLia. 


then  wmi  bo  mmillon  of  tnj  right  Uwreundei 
naXB  tha  DHdk  of  a  brief  for  defandant  en- 
titled "DefendBDt's  Reilstance  and  Objactlon 
to  Plalntlfl'i  HotloD  to  Eoter  Order  Prayed 
tor  In  the  Petition,"  in  the  Otb  paragraph 
wbenof  Itwaaclalmedtbatitwould  oe  aTlola- 
lloii  ot  the  Hih  AtneDdmeni  of  tli«  Conatltu- 
tlon  of  ihe  United  Statea  to  grant  the  order 
prayed  for  uponthemotloo  in  queatlon.  It  la 
KMMrent  tbat  ibis  defeoae  merefy  asaerted  that 
393]  the  ri^bla  of  the  corpomlf on  aa  a  'cIUmd 
of  the  United  Slain  would  b«  impaired  byen- 
fordog  tbe  claim  urged  agonal  it  on  the  mo- 
ttoD,  Iniuad  of  by  another  and  len  aummary 
form  of  action.  Bui  It  la  clear  that  the  14th 
Amendment  In  no  way  undertake!  to  control 
Um  power  of  a  itate  to  delerraine  by  what  pro- 
caaa  legal  rlghu  may  be  asseried  or  legal  obll- 
latlau  be  enforced,  provided  the  method  of 
procedure  adopted  for  ibeae  purpoaee  gives 
rauonable  nolice  and  afforda  fair  opportunllv 
to  be  heard  before  the  Ibsun  are  decided. 
nta  being  tbe  case,  U  was  obvloualy  not  a 
right.  priTllege,  or  Immunity  of  a  ciiiien  of 
the  United  Stales  to  have  a  controveray  In  the 
alate  court  prowcutnd  or  determined  by  one 
form  of  actlrin  Instead  of  by  another.  It  is 
ftlao  equally  evIileDl,  provided  tbe  form  sane- 
lloned  oy  the  iiale  lawglrea  notice  and  affords 
u  opportunity  lo  be  heard,  that  the  mere 
queatlon  of  whether  It  was  by  a  motion  oi 
ordlna^  aclion  In  no  way  rendered  the 
proceeding  not  due  process  of  law  within 
Ibe  constitutional  meaninjr  of  tboae  worda. 
Whether  the  court  of  last  reanrt  of  the  atate  ol 
Iowa  properly  construed  its  own  Constitution 
and  laws  In  determining  that  tbe  summary 
proceas  umlrrlhuM  laws  was  applicable  lolhe 


Mere  Irregularlliea  In  the  pro- 
cedure, If  any.  were  mailers  solely  for  the  con- 
sideration of  tlie  judicial  tribunal  wltbln  tbe 
stale  empowered  by  Ihe  laws  of  the  slate  to 
review  and  correct  errors  committed  by  Its 
courts.  Such  errors  affect  merely  matters  of 
state  law  and  practice  In  no  way  depending 
upon  the  Conntilution  of  the  United  Stales  or 
uponanvBct  of  CunKress.  Ludeling  ^ .  Chafft, 
148  U.S.  801,  SOS  [86:318.  814j. 

Aa  laid  by  this  court,  speatclng  through 
Kr,  OT«/Juj(»M  Fuller,  In  i*q»«ry.  Texai  """ 
n.a46a.468ra5:22iS,23r]:"LawInltarej 
coorae  of  admin islratlon  thTuugh  cour 
Jnatice  Is  due  process,  and  when  secured  by 
the  law  of  tha  state  the  constilutlonal  reqiiire- 
tnent  la  satUfled."  There  waa  a  "regular 
course  of  admlnlBlralioa"  In  the  case  at  ba 
that  term  was  employed  In  the  case  cited. 

It  ii  manifest  thai  it  was  never  contemplated 

Sr  llie  framers  of  tbe  Conslitutloo  that  tbli 
&4]courtshould  sit  In  review, US an'appellate 
court,  of  luch  a  question  as  Ibal  presented  by 
tbe  record  in  the  caae  at  bar,  nt.,  whether 
or  not  the  hlgheal  court  of  a  stale  erred  In 
boMing  that  It  could  rightfully  determine  from 
tbe  atalemeots  in  Ihe  pleadings  filed  by  both 
partiea  to  a  controversy  pending  before  It,  thai 
the  Bvermenta  of  an  answer  aet  forth  nr  '- 
CtDie  to  the  claim  of  tbe  plaintiff. 

It -waa  not  a  denial  of  a  right  protected  by  the 
ConaUtution  of  the  United  States  to  refuae  a 
fuj  trial,  evea  Ifaougb  It  were  clearly  erro- 
1MU.& 


I  to  eonstnie  tha  lawa  of  tbe  atat«  aa 
Juslltying  the  refuaal.  Brotkt  v.  MiMOurL 
"-iU.  8.  801  [81:4941;  Bb parU Bpitt,  ISSU. 

131,  lM[81:t».  86). 

Wra<>f  error  ditmitMd  for  team  tf  juritdi^ 


WILUAM  P.  BPALDING.  Pfff.  in 
WILLIAM  CHANDLER. 
<Bee  B.  C.  Reportor-a  ed.  »MOT.) 


L  PubUo  li 
br  both  partlei  to  an  Indian  treaty  providing 
therefor  ts  exempted  from  pre-emption  aa  effect- 
uallr  as  thouab  It  waa  apeclflcallr  dralsnsted  aa 
a  naervallon  br  boundarlea  la  the  tieatr  Itaelf. 

1.  Tbe  auihorlty  to  aet  aside  land  for  pubUo  aaea. 
conferred  upon  tbe  PresldcDt  by  the  aet  of 
llanh  L,  IH7.  does  not  empower  him  to  Interfer* 
vllh  an  Indian  TeservaNoneilitlDB  tijUoroeOta 
treaty. 

8.  The  act  of  ISBt,  f  raotlna  to  the  state  of  Ulob. 
taan  the  right  of  locating  a  canal  Uirouffb  an 
Indian  reservation,  eitln^lafaed  so  muuh  of  It 
as  wu  aranted  to  the  stale  for  that  purpose.  leav- 
Ina  Ibe  lemalnlnr  portions  of  It  to  continue  to 
exist,  to  as  to  prevent  any  pre-emption  alalm 
thereto. 

1.    Upon  tha  eitlnKulifament  ot  an  Indian  title  to 

a  reaervaMon  durinK  tbe  operailnn  of  Ihe  act  Of 

Beptember  4,  lUl.  (he  land  waa.  by  the  lOth  aeo- 

turn  ot  that  act.  not  subject  to  pre-emption* 

[No.  86.] 

Argvtd   Deeetnbtr  t,    189B.       Dteidtd  Jai^ 
uarf  6, 1836. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Hlchlpan  to  review  a  Judgment  ctf 
that  court  affirming  the  judgment  of  the  Cir- 
cuit Court  of  tbe  Counlv  of  Chippewa  in  said 
State  in  favor  of  defenaant  in  a  suit  In  equity 
brought  by  Win.  P.  Bpnldlog,  plelnllff, 
against  Wm,  Chandler,  defendant,  to  ealnblish 
a  trust  In  plainllS's  favor  in  certain  landa 
which  bod  been  patented  by  the  Unileil  Stntea 
to  defendant,  and  lo  have  defendant  ordered 
to  execute  a  conveyance  of    the  legal  tiile. 


'ir. 


Mr.  JuMct  White  delivered  the  opinion  ot 
the  court: 

Plaintiff  in  error  by  a  bill  in  eoulty  Died  In 
the  circuit  court  of  the  county  of  Cnlppewa, 
state  of  Hlchi^n, sought 'to  hsrea  trust  (3B5 
declared  In  his  favortn  certain  lands  at  Baull 
Bte.  Marie,  Michigan,  ai  one  time  a  part  of 
what  waa  known  aa  Ibe  "Indian  Rnerve." 
which  land  had  been  patented  by  the  United 
Stales  to  the  defendant,  and  to  baT|  the  de- 


NOTK.— ^«  to  ImNiHW  and  Indian  tribca.  UMlr 
Moltu  and  TlBhU;  JurUMiMtm  and  control  tntr  Oitm, 
-aee  note  to  Worcester  v  Qeorsta.  B:  UO, 

A»  lo  pre-ciaptttm  rfsMa,  see  not*  to  United 
States  V.  FKaserald.  Ilk  TSO. 


ovCi)l>^Ic 


SpPBKin  ConxT  of  thb  Usmo  Stated 


Oct.  Tkkk, 


tandut  orileTed  to  execute  «  couTeyaDOa  of 
Ike  lepiUltle. 

The  hcU  In  tbe  ewe,  u  developed  upon  the 
triaJ,  were  aa  followe-  On  June  '29,  1820  (7 
8tU.  at  L.  SM),  the  Chippewa  Iribe  of  lodlanB 
ceded  to  the  United  Stales  18  square  miles  of 
land.  Thelract  ceded  commenced  nl  the  Sault 
nnd  extended  2  miles  up  and  the  aame  dislance 
dovn  the  river  with  a  depth  of  4  miles,  lo- 
cludloK  a  portage,  tbe  slto  of  tbe  vllUge  of 
Sault  Ste.  Marie,  and  the  old  French  [ort. 
8cboolcr&rt,  American  Lakes.  141).  One  of 
the  objects  of  the  expedition  which  effected 
tbe  liKning  of  the  treat;  wu  to  prepare  tbe 
WSJ  for  an  American  earriscin  at  the  Sault. 
Schoolcraft,  American  Lakes,  185,  At  tbe 
time  of  the  BiealDg  of  the  treaty  there  were 
about  forty  lollies  of  Chippewa  Indiana,  con- 
tAlning  a  population  of  about  two  hundred 
■ouU.  resident  at  tbe  Sault,  who  subslaicd 
wholl*  upon  tbe  whiteflsh  which  were  very 
ftbuDOant  at  the  foot  of  the  falls  near  by  the 
Tillage.  Schoolcraft.  American  Lakes,  1S3. 
Tbe  vlllMje  settlemeni  of  the  whites  consisted 
of  about  fifteen  or  twenty  buildings.  School- 
craft, American  Lakes,  183.  By  the  third 
article  of  tbe  treaty  It  was  provided  that  "the 
United   Stalee  wlfl  secure  to  tbe   Indians   a 


:t  hereby  ceded,  convenient  to  the  dsb- 
toj;  ground,  which  place  shall  DOl  Interfere 
with  tbe  defenses  of  any  military  work  which 
nay  be  erected,  nor  with  aoT  private  rights." 
Tbe  military  post  of  Port  Brady  was  estab- 
lished on  a  part  of  the  tract  within  a  few 
Tears  following  tbe  execution  of  the  treaty. 

On  March  ».  1886  (7  Slat,  at  L.  491),  tbe 
Ottawa  and  Chippewa  Nation*  ceded  lo  tbe 
United  Statea  a  large  tract  of  territory,  includ- 
ing In  Its  general  llmlta  the  IS  square  miles 
atMve  mentioned.  By  article  8  of  this  treaty 
the  right  of  flsbtog  and  encampment  was 
preserved  tothRlndlans  In  tbe  following  words: 
"It  Ir  understood  that  the  reservation  for 
306]*a  placeofflsblngaodeD  campm  en  t ,  m  ad  e 
under  tbe  treaty  of  St.  Mary's,  of  tbe  ISlb  of 
Jnoe,  1820,  remalnsunaffecledby  this  treaty." 
Id  1845,  under  the  directions  of  the  surveyor 
general  for  tbe  Korlhweet  I'erritory,  a  survey 
was  made  at  Sault  Ste.  Marie,  and  upon  the 
map  of  said  survey  was  noted  the  territory 
occupied  br  Ibe  military,  as  shown  by  the 
stockade  or  high  posts  around  such  occupation, 
and  also  the  ground  then  In  the  occupation  of 
tbe  Indians  under  the  treaty  of  1620,  and  each 
of  said  reservations  was  respectively  noted 
upon  the  map  as  the  "Military  Reserve"  and 
tbe  "Indian  Reserve."  At  the  lime]  of  the 
making  of  (be  survey  of  184S  there  was  no 
occu[>atlon  of  the  Indian  reserve  other  than 
by  ludlans,  and  a  raceway  bounded  the  reserve 
on  the  south. 

By  an  act  approved  March  1,  IS47  (9  SUt.  at 
L.  146),  Congress  establisbed  the  Lake  Su- 
perior land  diairict  in  Michigan,  embracing 
therein,  among  other  land,  the  (erritory  ceded 


rty  and  examination  of  the  lands  therein.    It 


lands  under  the  law*  now  In  force  for  the  aals 
of  the  public  lands,  excepting  and  reserving 
from  sucb  sales  section  IQ  In  each  township 
for  tbe  use  of  schools  and  such  reservations  aa 
thePreeldent  shall  deem  necessary  for  public 

I  April  8,  1847,  pursuant  to  tbe  reeom- 
mendatloD  of  tbe  Secretary  of  the  Treasury, 
based  upon  a  communication  from  the  Com- 
missioner of  the  General  Lnnd  Office,  acting 
on  the  suggestion  of  the  fifth  auditor  of  the 
Treasury,  the  FreEideot  ordered  that  certain 
described  lands  in  tbe  northern  peninsula  of 
Michigan,  or  so  much  thereof  aa  migbt  be 
found  necessary,  should  be  reserved  for  public 
uses,  and  In  said  described  land  was  included 
tbe  north  fractional  half  of  fractional  township 
47  north,  of  range  1  east,  which  embraced  the 
Indian  reserve  Id  question,  as  also  the  site  of 
Fort  Brady. 

On  August  36.  1847.  as  tbereaullof  a  report 
of  Brigadier  General  Brady,  commanding  tbo 
fourth  military  department,  tbe  acting  Secre- 
tary of  War  made  application  to  the  Commis- 
sioner 'of  the  General  Land  Office  "to  (397 
cause  In  be  reserved  from  sate  tbe  sections  col- 
ored In  red  on  the  enclosed  plat,  e mbracing  sec- 
tions 4, S, and  fl  of  township  47, range  1  east,  and 
an  additional  tract  adjoining  the  last  named 
section  on  the  west  not  deslgDated  by  number 
on  the  plat."  On  August  27,  1847,  tbe  Com- 
missioner wrote  to  the  Secretary  of  the 
Treasury,  calling  hla  attention  to  llie  fact  that 
■eciions  4,  S.  and  6  of  township  47  north, 
range  1  east,  had  been  reserved  for  public  usea 
by  the  President  on  April  8,  1847,  and  re- 
quested that  tbe  Secretary  make  application 
"lo  the  President  for  an  order  for  tbe  reserva- 
tion of  fractional  sections  1  and  2,  township 
47  north,  range  1  wext,  under  the  same  act, 
for  the  use  of  Fort  Brady."  On  August  80, 
1847.  this  communication  was  IranainTlled  to 
tbe  President  by  the  Secretary  of  tbe  Treasury, 
together  with  a  diagram  exhibling  tbe  loratlon 
of  tbe  lands,  and  the  President  was  asked  to 
givo  his  sanction  to  the  proposed  reservation. 
The  request  waa  complied  with.  Sections  1 
and  2.  township  47  north,  range  1  west,  lay  to 
tbe  westward  of  the  Indian  reserve,  and  the 
military  post  aa  then  occupied  was  cast  of 
the  Indian  encampment. 

The  report  of  General  Brady  above  referred 
to  accotnpanled  a  plat  prepared  under  bis 
direction  by  Lieutenant  Westcott, commandant 
at  Fort  Brady,  of  land  which  bad  been  aur- 
veyed  for  military  purposes.  General  Brady 
staled  in  his  report: 

"In  maklnci:  this  reserve,  I  kept  In  view  the 
probability  that  some  day  tbe  government 
might  build  tbei«  a  permanent  work. 

"As  you  have  in  your  letter  of  instructlou 
to  me  on  this  subject  desired  me  to  give  mj 
views  In  relation  to  that  poM,  I  shall  merely 
observe  that  I  believe  that  Ibe  best  interests  of 
tbe  government  and  tbat  of  the  community  at 
large  would  be  benefited  by  the  government 
Dot  offering  for  sale  any  of  the  lota  fronting 
on  the  line  of  the  canal  from  the  reserve  to 
the  head  of  the  rapids,  believing,  as  I  moat 
assuredly  do,  that  tbe  day  is  not  far  distant 
when  a  canal  will  be  made  there,  if  Dot  by  the 
general  government,  by  Michigan  and  the  ad- 
JolQlog  aiates.  Tbe  quaDtlty  of  the  land  that 
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Kwlll  require  to  receive  the  rocks  uid  olLer 
308]  malerlale  that  will  be  taken  out  oF  *b  tbip 
CKnaltberenoonecan  know,  and  until  IhecaoRl 
U  made  those  lota  had  belter  remain  wilb  the 

Creaent  owner.  Btiould  they  go  into  tbe 
aoda  of  individuals  before  the  canal  is  com- 
pleted, great  would  be  tbe  expense  to  get  back 
the  land  uecesaarv  for  the  completion  of  tliii 
loiportaQt  work. 

The  vlllnee  of  Snult  Ble.  Harfewaa  Incor 
norateJ  bjr  Uie  Ifglalature  of  MichigBD  ia  1S49 
^ich.  LawB  1849,  pp.  836,  SUT).  and  included 
witblti  its  boundaritE  the  militarj  reserve  of 
Fort  Bradj  and  tbe  Indiau  roserre. 

Tbia  act  of  incorporation  was  repealed  In 
IBSl,  but  while  in  force,  to  wit,  on  September 
U,  IS50,  an  act  was  approved  (9  Stul.  at  L. 
U6)  which  provided  for  the  examinalioa  and 
Mtllemeni  of  claim!  for  laud  at  the  Bault  Ste. 
Uarie,  iu  Michigan.  By  §  3  of  Lbe  act,  tbe 
Coromisaloner  of  tbe  General  Land  Office  was 
aathorized  to  cause  the  register  and  receiver 
«f  the  land  office  at  Sault  Ste ,  Marie  to  be  fur- 
Disbed  with  a  map,  on  a  large  scale,  of  the 
Hoes  of  the  public  aurveys  at  tbe  Bault  Ste. 
Marie.  And  it  was  further  provided  in  said 
■Mlioq  that  "it  shnll  be  the  duty  of  tbe  Sec- 
*  ntery  of  War  to  direct  tbe  proper  military  of- 
ficer, on  the  application  of  the  register  and 
receiver,  to  desijinate  or  cause  to  be  desigoaied 
upon  tbe  map  aforesaid  tbe  position  and  Ihe 
extent  of  lots  necesBary  for  mllilary  purposes, 
aaalao  tbn  position  and  theexU^nt  of  any  othiT 
lo<  ■::  lots  wbicb  may  be  required  for  other 
public  purposes,  and  also  the  position  and  the 
exteoL  of  tbe  Indian  sgencv  tract  and  of  the 
Indian  reserve."  BpeciQc  directions  with  re- 
gard to  the  survey  and  map  in  question  were 
alao  given  in  tbe  7lh  section  of  thi;  act. 

On  February  15,  1S53,  tbe  Commiaeloner  of 
the  Qeneral  Land  Office  acknowledged  receipt 
of  a  communicaiion  from  the  register  and  re- 
eeiver  at  :>Hiitt  Ste.  Marie,  of  date  24tb  of  Sep- 
tember, 1352.  wherein  it  had  been  suggested 
that  a  modiScation  be  made  of  Ihe  western 
boundary  of  the  military  reservalloo,  so  as  to 
obriale  a  couSicl  with  town  and  town  lot 
claims;  and  ibe  Commissioner  advised  the  reg- 
iHer  and  receiver  that  the  Secretary  of  War 
had  approved  of  the  Westcott  survey  as  tbe 
true  limits  of  the  military  reservation.  In  their 
leporiof  April  4,1893,  on  thesetliement of  land 
SUU]  claims  at  Sault  Ste.  ■MariL-,  the  register 
aod  receiver,  under  the  bead  of  "Reservations," 
■ay:  "In  accord  an  i:e  wilb  the  2d  section  of 
MM  act  (September  26,  1850)  and  the  instruc- 
thna,  (he  military  reservation  of  Fort  Brady, 
according  lo  'Wesicolt'e  survey,' so  called,  the 
Indian  reserve,  the  Indian  agency  reserve,  and 
the  Bte.  Hade's  canal  reservation,  of  400  feet 
In  width,  as  located  bj  Capt.  Canfleld  on  the 
Mth  of  October,  1852,  acting  under  authority 
from  the  governor  of  Michigan,  bave  been 
dcaignated  on  the  plat  of  tbe  public  survey  of 
Mid  village  accompanying  our  abstracts,  and 
our  adjudications  have  been  conBoed  strictly 
to  claims  outside  of  said  reservation,  audio  no 
bulancehaTe  wecooflrmeil  claims,  or  any  por- 
tion of  the  same,  within  said  reservations." 

Tbe  survey  under  the  act  of  1850  is  known 
■a  Lbe  Wbelpley  survey.  As  tbe  map  of  sur- 
Toy  indicates,  the  limits  of  tbe mililaiy  reserve 
■bown  by  (he  survey  embraced  simply  the  land 
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required  for  Ihe  then  use  and  occupation  of 
the  fort,  and  not  (be  land  reserved  iu  18-17  by 
tbe  orders  of  the  Prealdenl.  Tbe  military  re- 
serve noted  on  the  Wbelpley  msp  lay  outside 
of  and  to  the  east  of  the  Indian  ri-serve.  Pend- 
ing the  settlement  of  the  claims  of  setllera  on 
tbe  lands  of  Sault  Bte.  Marie,  under  this  act 
of  1850,  an  act  of  Congress  was  approved  Au- 
gust 26,  1852  (10  Stat,  at  L.  35).  granting  to 
the  state  of  Michigan  the  rlgbt  of  way  and  a 
donation  of  public  lands  for  the  construction 
of  a  ship  canal  around  tbe  falls  of  St.  Mary. 
Tbe  work  of  constructine  this  canal  was  becua 
In  1852,  and  it  was  completedln  the  year  1835, 
and,  as  authorized  and  conslrucled,  extended 
entirely  across  the  Indian  reicrve  as  deliaeaied 
on  (be  1845  and  Wbelpley  maps  of  surveys, 
cutting  the  reservation  into  three  parts,  two  of 
which  lav  north  of  the  canal  and  one  south  of 
the  cnnaf. 

Id  I85S  the  Chippewa  Indians  released  to 
tbe  United  States  (11  Sint.  at  L.  0;il)  tbe  prlv- 
itesea  retained  by  them  umlur  the  treaty  of 
1820.  Tbe  laneuHge  employed  was;  "The 
said  Cblppewa  Indians  surrt^nder  to  tbe  United 
Stales  the  right  of  Ashing  at  tbe  falls  of  Sault 
Ste.  Marie,  and  of  encampment  convenient  to 
the  BsbinK  grounds,  secured  to  them  by  (be 
treaty  of  June  16,  1820." 

•On  September  10, 1859,  one  Byron  D.  [400 
Adsitt  built  a  small  house  on  one  of  tbe  tracts 
north  of  the  canal,  went  into  possession  of  (be 
same,  fenced  a  portion  of  tbe  land,  and  planted 
a  small  garden.  A  month  (hereafter  he  paid 
$4^.63  to  the  register  of  the  land  office  at  Mar- 
quette, Michigan,  and  entered  for  pre-emption 
'the  lot  designated  on  thi;  maps  of  tbe  United 
States  survey  in  the  land  office  at  Marqiieile, 
Michigan,  as  'Indian  reserve'  (sutijecl  to  ail  tbe 
provisions,  requirements,  and  conditions  of 
Uie  act  of  Congress  entitled  'An  Act  Granting 
to  the  Stale  of  Michigan  tbe  Right  of  Way 
and  a  Donation  of  Public  Land  for  (he  Coa- 
structioQ  of  a  Ship  Canal  around  tbe  Falls  of 
8l  Mary's  in  Said  Stale'},  in  section  0,  town- 
ship 47  north  of  range  1  east."  Tbe  described 
land  was  snid  to  contain  36.50  acres  of  land, 
be  the  same  more  or  leta.  Tbe  pnpers  In  tbe 
I'Bse  were  forwarded  to  the  Commissioner  of 
tbe  Oeueral  Land  Office  at  Washington,  who 
replied  on  April  9,  I860,  that  the  claim  was 
canceled  because  the  land  claimed  was  not 
subject  to  pre-enipiion,  and  Ihe  reg'ster  was 
directed  to  note  the  cancelation  on  his  booka 
and  plats,  and  to  notify  Adsitt  to  make  appli- 
cation for  a  refundinsof  his  payment.  'The 
Commissioner  called  the  attention  of  tbe  reg- 
ister to  a  previous  letter  of  June  Q,  1853,  by 
which  two  claims  were  canceled  because 
within  tbe  "reservation  for  Fori  Brady,"  aa 
made  by  the  President's  order  of  Septembers, 
1847,  heretofore  referred  to. 

The  evidence  introduced  at  the  trial  waa  to 
the  effect  that  this  tract  called  Ihe  "Indian  re- 
serve" was  occupied  by  the  Indians  to  Iba 
knowledge  of  witnesses  from  1845  to  13S5,  the 
Indians  living  at  first  In  wigwams  and  latterly 
in  log  houses,  and  about  tuc  time  of  Adsitt  s 
attempted  pre  emption  the  Indians  bad  at  least 
a  baU  dozen  boui^rs  on  Ibe  reserve  north  of  tbe 
canal,  those  loculcii  there  being  employed  at 
fishing  in  the  rapids  or  in  carrying  people  over 
the  rapids,  and  selling  their  caiob  of  fish  to  the 
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pntt,  villngm,  nd  those  p«Mlng  through  the 
caDftl  in  bonis,  Tbey  were  not  hnown  to  raise 
tnj  cropa  from  Ibe  Und,  The  ground  was 
rock;,  aod  not  suitable  for  agrtcnltural  pur- 
poaes. 

On  August  7.  ISflO.  Adsltt,  for  the  eipreued 
40 IJ  cuDsideralion  'of  fl,  conveyed  by  oult- 


•Ter.  testiSed  tbat  the  actual  conslderalloo 
paid  by  him  was  not  len  than  f  100.  Be  " 
not  occupy  the  property. 

On  May  17.  1881,  the  defendant  located 
what  was  hnowu  ai  Porterfleld  «crfp  on  the 
particular  tract  Id  the  reBerre  upon  which 
Adsitt  bad  erected  the  bouee.  Upon  learning 
of  the  application  for  a  patent,  complalaaDt  t  ~ 
corded  the  deed  from  Adsltt,  and  mailed 
written  protest  against  the  inounnce  of  a  patent 
ID  the  land  department  at  VVashlDgton.  The 
Commiasioner  of  the  Oeuernl  Laud  Office  re- 

filed  to  Spalding,  by  letter  of  date  January  16, 
382.  Informing  bim  that  Adsitt's  eulry  bad 
been  canceled  April  0,  I860,  and  directed  bIm 
to  apply  for  a  refunding  of  the  purchase 
money,  inclosing  blanks  therefor.  On  De- 
cember Ifi,  \S8d.  a  patent  for  the  land  (B.lOl 
acres)  was  iuued  to  defendant  In  error.  Be- 
tween the  fall  of  I6ST  and  the  spring  of  1888  ■ 
canal  was  dug  to  fumlih  power,  and  an  elec 
tilc-llght  plant  was  conetrucied  upon  the  tract. 
The  aggregate  coat  of  the  plant,  with  the 
mai'binery  therein,  waa  In  the  nrighborhood 
of  IfiO.OOO.  Spalding  knew  of  the  Improve- 
ments aa  they  progTt«sed,  but  took  no  steps  to 
aaaerl  his  alleged  rifrhts  until  the  flilngof  "^ - 
bill  In  Ibis  action,  November,  1888.  Tb( 
llmonjfor  thedefenae  tended  to  show  that  the 
land  was  of  no  Taloe  except  for  tlie  purpose  of 

Upon  the  hearing  of  the  canae  In  tbe  Chip- 
pewa circuit  court,  B  decree  was  entered  for 
Ibe  defendant  and  on  appeal  Ibe  Judgment 
was  afBrmed  by  tbe  supreme  court  of  the 
stale.  The  cau^e  was  (hen  brought  into  this 
court  by  writ  of  error. 

While  we  are  Blroni;ly  Inclined  lo  the  opin- 
ion Ifaal  the  circumstances  of  this  case  are  not 
such  as  should  call  into  active  eitrrise  tbe 
powers  of  a  court  of  equity  on  behalf  of 
tbe  complainant,  even  though  hii  grantor, 
upon  bis  attempted  entry  of  the  Indian  re- 
•erve,  was  entitled  to  a  pat«Dt  upon  tbe  certlfl- 
GR'e  issued  to  him  by  the  receiver  of  the  land 
ofil'  e  at  Marquette,  we  have  concluded  to  dia- 
402]  poae  of  tbe  case  on  tbe  ground  *upon 
whitb  the  supreme  court  of  thestate based  their 
affirmance  of  the  Judgment  of  the  trial  court, 
to  wll,  ihai  ilie  land  sought  lo  be  pre-empted 
was  land  which  bad  been  an  Indian  reserva- 
tion, tbe  Icdian  title  to  wblib  had  been  eitin- 
Sulshed  while  the  preemption  act  of  Beptem- 
n  4,  1841  (S  Slat,  at  L.  4B3),  was  In  force. 
By  the  10th  section  of  thai  act  It  was  provided 
that  no  "Indian  reservation  to  which  tbe  title 
ba*  been  or  may  be  eztlneulsbed  by  the 
United  Stales  at  any  time  during  the  operation 
of  thia  act  .  .  .  aball  be  liable  to  entry 
vnder  and  b;  virtue  of  the  provisions  of  this 
act" 

Tbe  nasons  for  tbe  exempitoo  from  pre- 
emption of  land  which  had  been  used  as  an 
iDcTlaD  reservation  an  cIcmIj  set  forth  In  the 
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opinion  of  this  court,  speaking  through  Mr, 
Juttiee  Miller,  announced  In  Boot  t.BhiiMt, 
Woolw.  840.     He  said  (p.  S63): 

"Whenever  a  town  sprtnn  op  upon  the 
public  landa,  adjoining  lands  appreciate  In 
value.  The  reasons  are  obvious,  and  tha  fad 
Is  well  iinown.  So,  too,  when  a  railroad  la 
built  through  a  section  of  country,  Ibe  same 
result  follows.  8o,  too.  In  respect  of  landa 
which  have  been  reserved  for  the  use  of  an 
Indian  tribe,  when  the  Indian  title  la  exUn- 

f;ulsbed  the  same  may  be  said.  While  such 
ands  are  held  as  a  reserve,  population  flowa 
up  to  their  boundaries  and  la  there  slayeii;  11 
of  course  constantly  grows  more  and  mote 
dense,  so  tbat  when  the  reserve  is  vacated  tbe 
lands  have  increased  In  value,  and  are  always 
eagiTly  sought  after.  The  other  classes  of 
land  mentioned  in  ibe  exception,  bb,  for  in- 
stance, those  on  whicb  are  situaled  any  known 
salines  or  tnloes,  have  aome  Intrinsic  value 
above  olbera.  Now,  all  tbese  classea  of  landa 
are  eicepled  from  the  opi-rallon  of  the  act, 
and  for  the  one  common  anil  obvious  reason, 
that,  being  of  special  value,  the  government 
deeires  lo  retain  the  advantage  of  their  appre- 
ciation, and  Is  unwilling  that  any  indiflaua], 
l)ecBure  of  a  priority  of  settlement,  wblch  ' 
certainly  can  be  of  but  brief  duration,  should, 
to  the  exclusion  of  others  equally  merltorioiu, 
reap  benefits  whicb  he  did  not  sow." 

It  has  been  settled  by  repeated  adjudloatlone 
of  this  court  (hat  the  fee  of  the  landa  In  tbU 
country  in  tbe  original  occupation  of  the  In- 
dian tribes  was  from  the  time  of  the  formation 
*ot  this  government  vested  In  the  United[403 
Btates.  The  Indian  title  as  against  the  United 
Slates  was  merely  a  title  and  right  to  the  pei^ 
petual  occupancy  of  the  land  with  the  prlvf- 
lege  of  using  It  In  such  mode  aa  they  saw 
flt,  until  such  right  of  occupation  had  been  sur- 
rendered lo  tbe  government.  When  Indian 
rfservatloos  were  created,  either  bv  treatv  or 
executive  order,  the  Indians  held  the  lana  bj 
tbe  same  character  of  title,  to  wit,  the  right 
to  possess  and  occupy  the  landa  for  the  uses 
and  purpo*e«  deaignated. 

By  the  tie  iv  of  June  IS,  1820,  the  Indiana 
ceded  tr>  iLa  United  States  a  tract  of  land 
lying  between  the  Big  Rock  and  Little  Rapid 
in  the  river  St.  Mary's,  and  runutug  back 
from  'be  river  so  as  to  include  16  square  miles 
of  land,  but  by  tbe  8d  article  of  ibe  treaty 
it  was  provided  that  the  "United  Slatea  wlu 
secure  lo  Ihe  Indians  a  perpetual  right  of 
fishing  at  tbe  falls  of  BL  Mary's,  and  also  a 
place  of  encampment  upon  tbe  tract  hereby 
ceded,  convenient  to  the  fishing  grounds, 
which  place  shall  not  Interfere  with  the  de- 
fenses of  any  military  work  wblch  may  be 
erected,  nor  with  any  nrivate  rlghla."  It  la 
not  necesssry  to  determine  how  the  resernk- 
tlon  of  the  particular  tract  subsequently 
known  aa  the  "Indian  Reserve"  came  to  n 
made.  It  fa  clearly  inferable  from  tbe  evi- 
dence contained  In  the  record  that  at  the  tlnw 
of  the  making  of  the  treaty  of  June  16, 1830, 
tbe  Chippewa  tribe  of  Indians  were  in  (iM 
actual  occupation  and  use  of  this  Indian  ro- 
serve  aa  an  encampment  for  the  pnrault  of 
flshlog.  This  view  is  confirmed  t^  the  prt»- 
vislons  of  the  2d  article  of  Iha  tieatj  of 
August  a,  1S»  (II  Sut  at  L.  «81),  by  wblch 
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u«»7,  lu  th«  lit  uttcit  thereof,  "the  In- 
dUns  Burrendeted  to  the  United  States  the 
right  of  fishlDg  Kt  the  falls  of  Bu  Hary'i, 
and  of  encampment  cooTealent  to  the  flsblnB 
gronnda,  secured  to  them  by  the  treaty  ot 
Tone  16,  1830."  B;  Bald  2d  article  Itnaa  pro- 
Tided  that  "the  United  Stales  will  appoint  a 
commUaioner.whoBhall.wlthlDsiimonttisafter 
the  ratification  of  this  treat;,  pvraiiDaUjr  visit 
and  einrntae  the  Hid  Qahery  and  place  of 
encamprnt-Dl.  and  delermiDfi  the  value  of  the 
inieresi  of  the  lodians  therein  as  the  aame 
oriKltially  eilBied. " 

But  whether  the  Indians  slmplf  continued  to 
404]eD  canipwbere*theyhadbeGn  ace  uBtonied 
lo  prior  to  tlie  maklne  of  the  treaty  of  1820, 
whether  a  selection  of  the  tract  afterwards 
known  a>  the  Indian  reserve  was  made  by  the 
IndiauB  Bubsequem  to  the  mnkltig  of  llio 
treaty  and  acquiesced  in  by  the  Unlied  Stales 
gDTerDmeat.  or  whether  the  selectinn  was 
made  by  the  governmcQl  and  scqiilesced  Id 
by  the  Indiuna, — Islmnialcrlal.  The  clear  duty 
rested  upon  (he  government  lo  aee  that  a 
tract  was  reserved  for  the  purp')s<'B  designated 
In  the  trexty.  Uniltd  SUiie*  ^.  Cirp«n&r,  Ul 
C.  S.  il47.  3-ia  [38:  4C1.  492].  If  a  survey 
was  necewary  for  that  purpose.  It  was  the 
duty  of  Ihe  iFOvcrnmeDt  to  cause  such  survey 
10  be  made  ( i'uired  State*  v.  Carpenter,  tupra); 
nnd  it  appenrs  from  the  evidence  that  In  !84S, 
in  a  survey  made  b^  the  authority  of  the  gov- 
ernment, the  exterior  bnutidaries  of  the  In- 
dian reservation  were  delineated  upon  the 
map  of  tlie  survey  then  made,  and  such 
boundaries  were  subsequently  adopted  In  the 
Burvev  under  the  act  of  IB.'K).  The  fact. 
Iheref-re.  is  undisputed  thai  the  39  sere  tract 


_.....;eof  encFimpment,  In  conf'irmliy 
treaty  of  1620.  convenieut  lo  the  flsblng 
ptiunds,  and  a  place  which  did  not  inlerfere 
with  the  defenses  of  any  military  work  then 
or  therc-atter  contemplated  lo  be  erected,  or 
with  any  private  rights.  If  the  reservation 
waB  free  from  objeclion  by  the  government,  It 
WM  as  effKCiual  as  Ihiiugb  the  particular  tract 
to  be  used  was  specltlcally  designated  by 
boundaries  In  the  treaty  itself.  The  re«erva 
tlon  thus  creuted  stood  precisely  In  the  same 
category  ai  oilier  Indian  reservations,  whellier 
establlslied  for  general  or  limited  uses,  and 
whether  made  by  the  direct  authority  of  Con- 
gnaa  in  the  ratification  of  a  treaty,  or  Indi- 
rectly through  the  medium  of  a  duly  autiior- 
iied  excuiive  officer. 

It  ia  fairly  to  be  Implied  from  Ihe  language 
MOploycd  in  the  Sd  article  of  the  treaty  of 
16S0.  that  an  encampment  location  retained, 
■elected,  or  assigned,  as  the  case  might  be, 
naerved  for  the  use  specified  in  the  treaty  of 
18W,  should  not  thereafter  be  appropriated  by 
thegOTernmentforotheruseB  than  the  defenses 
of  any  military  work.  Private  rights  could 
not.  without  the  auiborlty  of  Congress,  be  ac- 
40ff]quired  In  the  "tract  during  the  occupan- 
cy of  the  reservation  under  the  treaty,  for  the 
HUHls  in  question  lost  their  character  as  puLilic 
fends  In  being  set  apart  or  occupied  under  the 
tfeaty,  and  became  exempt  from  aale  and  pre- 
tmpiion.  Jfiiwmn',  E.  i  T.  B.  Co.  v.  RiAerU, 
1S9  U,  B.  114,  lie,  118  [88:  ST7.  879.  S80]. 
180  D.  8.  V.  a.  Book  40.  S 


On  the  trial  below  there  was  no  attempt  to 
prove  that  Congress  ever  made  provlslnn  tnr 
the  erection  of  military  works  which  rendered 
nece8.<ary  an  intrusion  upon  the  Ushlng  en- 
campment The  land  actually  appropriated 
for  the  then  use  of  Fort  Brady  traa  located 
considerably  to  the  east  of  the  Indian  reserve, 
and  private  setttemenls  were  made  upon  the 
intervening  liinda.  The  general  grant  of  au- 
thority conferrpd  upon  tne  Prenldenl  by  the 
act  ot  March  1,  1847  (9  Stat,  at  L.  147),  in  tet 
apart  such  portion  of  lands  within  the  lund 
district  then  created  as  were  necessary  for 
public  usee,  cannot  be  considered  as  empower- 
ing him  to  Interfere  with  reaerratinns  existing 
by  force  of  a  treaty.  The  land  was  apprnpri- 
ated  in  a  sensewbich  exempted  it  from  a  ri^ser- 
vallon  niiide  In  Buch  general  terms, — at  least  so 
loni;  Hs  the  Indian  right  ot  user  remaiued  un- 

In  the  absence  of  express  authority  to  set 

apart  for  public  uses  lands  already  reserved 
and  appropriated  for  a  particular  uae,  we  cati- 
not  infer  an  Intention  In  the  grant  of  power 
contained  In  the  act  of  1847  to  authoriEe  In- 
terference with  the  Indian  reservation,  partic- 
ularly when  Buch  appropriation,  as  the  record 
shows,  waa  not  mailo  for  then  exiating  public 
neceasitlea,  but,'  as  the  letter  of  Qenera]  Brady 
set  out  In  the  slalemenl  of  facts  showit.  was 
merely  a  provision  contemplated  for  the  pos- 
sibilities of  the  future,  both  with  reference  to 
a  canal  and  Iheenlargemeutof  mllilsry  wmks. 
neither  of  which  projectx  had  then  been  sanc- 
tioned by  Congress.  The  purposea  ot  tlie 
ireiily  could  not  be  defe«ted  by  ilie  action  of 
executive  officera  of  the  government.  United 
Slate.  V.  Carpealtr.  Ill  ITS,  8J7  [iS:  451].  As 
a  matter  of  fact,  therefore,  tbu  Indian  reserve 
continued  to  exist  and  to  be  useil  for  the  pur- 
prges  for  which  it  came  into  cxlslence,  long 
aflcrtbePresidenl'sordersof  1847.  Assisted; 
the  re'-erve  was  notextlnRulnhed  or  the  riglil  <•  of 
IbeliidUnslo  the  use  of  the  tract  deatroyi"!  or 
curtailed  by  thoseorders, 'andif  theres-tiOO 
ervatlon  for  public  uses  and  forlhepurpiiM;auf 
Fort  Brady,  mado  by  the  Prealdenl's  orders, 
was  valid,  the  operation  of  tliose  orders,  si>  far 
as  the  Indian  reserve  wat  concerned,  wns 
clearly  postponed  nntll  after  the  exiiiiL'<il-b- 
ment  of  Ihe  reserve  either  by  a  volutiimy  cet- 
slou  to  tbe government,  a  cessation  or  abaiidon- 
ment  of  the  use.  or  the  arbitrary  exercise  by 
Congre"s  of  lla  power  to  appropriate  the  fiima. 
The  existence  of  the  reserve,  however,  wu 
expressly  recoguiteil  by  Congress  In  the  act  of 
Beptember  26,  ISSO,  authorizing  the  nsccrtaln- 
ment  and  settlement  of  claims  to  lands  at  Bault 
Ste.  Marie.  The  map  of  the  survey  ordered 
to  be  made  by  the  village  was  required  to  have 
soled  upon  it  the  boundaries,  not  only  ot  tha 
military  reserve,  but  of  the  Indian  reserve 
We  conclude,  therefore,  that,  until  the  treaty 
ot  August  2.  185S.  this  Indian  reservmlon  was 
not  extinguished.  It  is  true  that  the  set  o( 
August  28,  1852  (10  Biat.  at  L.  35).  which 
grsnled  to  the  state  of  Michigan  llie  right  of 
rocatiDg  a  canal  through  the  public  landn. 
known  as  the  military  reservation  at  the  tnlls 
at  gt.  Mary's  river  in  aald  slate,  aulhorlzcd 
by  such  description  the  location  of  the  canal 
mainly  across  and  Ihroush  the  Indian  reserve. 
It  aeema  probable  that  the  bill  In  queaiion  was 
D  r~  1    49S 


406-410'                            aupHuui  (JocBT  or  tib  Ukited  Stated                   On.  Txmm, 

dnflad  after  conmltatloli  axti  witb   the  ap-  Uif  subjcct-matiFr  )n  tbe  ahsrga  to  wiiioh  th* 

pron]  of  the  Ww  Depftrlmeat,  tbe  olHclala  of  eicepOons  relate  with  auDoleui  clmm.-w  to  en- 

Wlitch  deoMtmeiit  bad  ia  1847  sought  Ihe  rm-  ■'"«  "'"'  ™"'^  ''"'m  ■  mot*  inspection  c.»  tb* 

OTralion^tliePreBldeDlof  l«Qds«lS9ull8te.  oh»r(re.toB9ceriBJuihep«rtioubirmaiier™(err«d 

MKrie,  In  the  belief  thai  b  canaJ  waa  not  a  far-  .  to.-«re>umclenr. 

dlilant  poBsiblllly,  and  the  designalion  ot  the  *■    ■*""  °'  ""•"al'nent  ="«  "w  fllibt  of  an  mc- 

jjja,  pro^rly  be  «cril>ed    to  ^^al   jource.  TdS  .K^^rT  a'*:  4S  Tr^^^    ..."^ToL:: 

llere  ii  nowhere  contafneii  In  the  act,  how-  .    Aohanre  whlohmiiirnia«Incidiitorir.iheDm 

wer.  an  allualOD  to  the  ^<«lj  of  1820  or  an  ^     ^^^  ^  „^  ,^.^  „„  ,j,„  „,bj^^  ^j*^^" 

upreM  declaration  of  an  inlentfon  lo  inler/ere  oealment,  and  makes  tbt  oelKbi  or  the  eTtdeaoa 

«1  lb  the  iDd Ian  reserve  or  the  rights  of  the  depend  ontfaematinerlnwbloti  ltwju<]oDe,«Dd, 

Indians  In  any  portion  of  the  reserve.     And  witb  tbe  oonteit  ol  ibe  cbnme.  iimotltaiUr  In- 

the  eipresB  recoKnltlon  by  Congresi  of   the  ■truots  tbatttaelBouwere.  uaderboibdlvinemnd 

eiUlence  ot  the  reserve,  contslneil  In  the  act  bunun  law,  ooaoluslTe  proof  ol  suiit.— U  erro- 

of  ISBO,  under  which  proceedings  were  being  neoua. 

had  at  the  time  of  the  passage  of  the  act  of  *•   An  iDstruoUon  whieb  la  tantamonnt  to  aavlnB 

ISBZ,  for  aiurreyof  the  village  and  a  map  ot  toihejurr  thalfllghtcreateaalerolpremimptlon 

theaame,  with  thenotalion  thereon  of  the  varl-  »*  «""''  w  ""iDf  and  to  conciusivo  that  ii  ii 

Otu  reservaUona,  forblda  the  assumption  that  tbelrdutr  toaeton  it  aa  an  aiiomatlo  tnith,  n 

gr«BW  Invade  the  sanctity  of  the  reaervallon  oircun,man.*««Bto  tbeltlllliiB  und  concealment 

and  disregard  the  guarantee  contained  In  the  cannot  be  bribed,  but  tho  defeodont  can  be: 

Inatj  of  1820,  even  against  the  conaenl  of  the  tber«[ore  you  muttoonalder  tbnc  ibeae  clroam- 

Indiana,  party  to  that  treaty;  and  a*  the  re-  atancea  outweigh  his  legtlmany,— la  eiroQeoaa. 

aulrement  ot  the  grant  aeccBaarily  demanded  rjfg  49J  1 
le  poBsasaioD  of  the  portion  of  the  reserve 

through  which  the  canal  was  to  pasa,  the  effect  Submitted    Mareh    B.   ISOS.       Dteided    Jan- 

of  that  act  was  to  extinguish  so  much  of  the  vary  6,  1896. 
Indian  reserve  as  was  embraced  In  the  grant 

to  the  state  for  canal  purposes.    Miuovn.  K.  TN  ERBORtotbeCircuitCourt  of  the  United 

AT.  R.C0.  »,  Sobera,  152  C.  8.  116, 117  [38:  1  States  for  the  Western  District  of  Arkantat 

87V].  to  review  ajudgment convicting  ^nm  Hickory 

As  to  the  remaining  portions  of  tbe  rcaerve,  of  murder.    lHveried  with  diteetioiu  fir  a 

however,  the  use  and  the  right  o(  use  by  the  "<»  trial. 

Indians  continued,  and.  until  tiiey  surrendered  No  counsel  for  plaintiff  in  error, 

Ihat  right  by  the  treaty  of  1855,  the  reserve  ^f-  Edw»rd  B.  WUtD«y,  Assistant  At> 

ooDtlnued  to  exist.    If  the  reservations  made  lomey  General,  for  defendant  in  error, 
by  the  orders  ot  1847  were  not  then  operative. 

tt  is  clear  that  upon  tbe  extinguishment  of  the  Mr.  Jnitiet  Wbit«  delivered  the  opinion  of 

Indian  title  to  possess  and  occupy  Ibe  reserve  tbe  court: 

(he  land  stood  simply  in  the  category  of  lands  Sam    Downing,   aliat   Sam  Hickory,    and 

lnclud»i  wilbin    an   Indian   reservation,   the  Thomas  Shade, were  Indicted  In  October,  1^1, 

title  lo  which  had  been  extinguished  by  the  for  the  murder  In  tbe  Indian  territory  of  a  white 

tjnlted  States  during  the  operation  of  the  act  man  by  the  name  of  Joseph  Wilson.  Downing, 

of  September  4,   1U41,  and.  consequently,  by  who  was   at  the  time   of  the  alleged  killing 

the  lOth  section  of  that  act  (B  Stat,  at  L,  456)  nineteen  years  old,  waa  tried   and  convicled, 

the  land  waa  not  subject  to  pre-emption.     It  and  the  case  was  brought  by  error  here.     The 

follows   that  the   atterapted   pre-emption   by  verdict    and    Judfiment    were    reversed    and 

Adslttln  185Bwaaliiei;Hl,  the  Commissioner  of  the  case  was  remanded  tor  anew  trial.   Hiekoiy 

the  General  Land  Office  proi^erly  ordered  the  v.  Vnit^  StatM.  191  U.  8.  8U3  [38:  ITO].     On 

eancelatloD  of  tbe  entry  certiScate,  the  plain-  the  trial,  the  defendant  was  again  found  guilty 

tiff  in  error  acquired  no  right  to  tbe  land  In  of  murder,  and  Ibe  case  fur  the  second  time 

fnealion  by  the  qultclaimdeed  of  Adsitt,  and  comes  here  by  error.     Tbe  aaaignmenta  of  er- 

hence  his  t>lll  waa  properly   dismissed,     T/i«  ror   are  twelve  In  number,  and   sit  relate  to 

fmdgmtnt  of  Iht  lUfntme  court  <f  tht  ttate  of  errors  alieeed  lo  hare  been  committed  by  the 

JTieAv^n  it  Oivrifort  qfflrmai.  trial   court  In   tbe  charge  given  lo  Ibe  lary. 
The  charge  coverslwenty  pages  of  the  printed 

' "'  record.     To  correctly   understand  (he  meriU 

4081  SAM  mOKORT,  W  '•  ^■.  tfl'S'  "l,f°"tb" " """ 

UNITED  STATES,  tl^^'" 

(Bee  B.  a  BepDner>s  ed.  US-US.)  The  testimony  for  the  proaecutlon  tended  lo 

show  that  Wilson,  llie  deceased,  was  a  deputy 

AtttgnmenlM  of  trrot^-eonaalment  of  JUpht  of  marshal   and   had  a  warrant  for  tha  arreat  of 

meeuted—erroneo^u  charge —pruumption  of  Hje  accused  upon  thecbargeof  taking  whiikey 

fuill—teititaofiii  of  aeeuud.  juto  the  lodi.m  country.     Wllh  this  warrant  he 

L   Assi«nm«aH  of  error  whlob  do  not  state  tho  --tarted  to  a  liou«c  wlere  lie  expected  to  And 

pi«cM laDBuasv laed  b; tbe  oouit,ret  indlvaie  ilickory,  twlng  'iiccumihiniLd  hy  John  [ftlO 

^^^  . 
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Ouej.  Wlleon  and  Cirey  proceeded  together 
nntirjun  before  reacbiog  liiU  boiue.  Carey 
;hMi  Inlormed  Wilson  that  he  would  go  no 
farther  with  him.  u  he  did  not  wish  to  he 
known  in  the  neighborhood  Id  connection  with 
the  uresL  It  wu  then  arraDsed  between 
them  that  Carev  should  remRln  In  ibe  n-ooda 
wbile  Wilaon  ihould  continue  on  lo  the  house 
and  make  the  arreiL  Wilaon  bad  with  him 
"a  iHr^e  white  handle  pktol,"  aud  lold  Carey 
that  it  be  found  the  accused  be  would  Are  oft 
bU  plalol  afler  aireBtlng  him,  in  wblcli  case 
Cwrey  would  meet  him.  "close  lo  Brown's  on 
the  prairie."  Wilson  then  proceeded  on  bla 
way,  and  Carey  remained  in  Ibe  woods  await- 
ing the  signal  agreed  upon.  In  about  bnlf  an 
hour  Carey  heard  the  flringot  "a  gun,"  Iben 
"two  guns"  went  off  togetbur,  then  there  were 
teTeral  ahola  "wblcb  sounded  as  It  they  were 
flred  by  one  man.  and  as  if  he  was  taking  bis 
time  to  fire."  Carey  waited  for  Wilson  until 
•andown,  and  as  he  did  not  then  come  be 
(Carey)  went  to  the  bouse  of  Squirrel  Carey 
and  "lold  bim  about  hearing  the  ahooling  and 
that  Wilson  was  to  Are  his  pistol,  but  be  did 
not  aay  how  many  times."  The  government 
alao  iolroduced  proof  showing  that  some  days 
afterwards  the  body  of  Wilsoo  was  found  Id  a 
fnlch  or  ravine,  and  there  was  a  gunabot 
wound  straight  through  the  body;  that  the 
akull  was  fractured,  and  that  there  was  a  con- 
tused wound  or  bruise  at  the  base  of  the  brain. 
The  pernon  of  Ibe  deceased  had  not  been  rifled, 
and  OD  It  were  found  his  watch  and  papers, 
among  the  latter  the  warrant  tor  the  arrest  of 
Hlekory. 

Further  teslimony  was  in  I  rod  uced  tending  to 
show  that  an  eiamlnation  of  the  house  where 
Wlhwa  had  gone  lo  arrest  the  accused  disclosed 
spots  of  blood  on  the  porch,  In  the  house,  on 
the  door,  and  in  the  yard  at  several  places, 
and  OD  a  wagon  atanding  In  the  yard,  and  that 
efforts  had  been  made  lo  conceal  these  spots 
of  blood.  There  was  also  testimooy  showing 
bullet  marks  In  the  bouse;  that  "certainly  one 
and  probably  two  shots  were  fired  from  a 
nuthcasterly  direction  where  the  marshal  like- 
ly was  at  the  commencement  of  the  shooting, 
towards  the  front  door,  one  slrlking  a  corner 
411]  *post  and  the  otber  the  wall  near  the 
door.  Two  shots  had  been  flred  from  the  in- 
side of  the  house  through  the  front  door,  as 
shown  by  the  holes.  One  shot  bad  been  Bred 
from  the  large  front  room,  glancing  the  mid- 
dlo  door  sbulier,  wblcb  was  open,  and  going 
into  the  wall  of  the  rear  mom,  and  another  bad 
gone  into  the  wall  of  said  rear  room  opposite 
the  t»nter  of  the  middle  door." 

Teslimony  was  fiinber  offered  tending  lo 
show  that  Wilson's  boise  was  found  dead 
some  diaiance  from  the  bouse,  and  the  wit- 
neiMa  could  not  tell  whether  "Its  throat  bad 
beencnl  or  eaten  by  wild  animals,  as  they  bad 
baeo  working  onit."  Il  was  alsosliown  that 
when  Wilson  went  to  the  house  be  bad  a 
pbtol,  a  bridle,  and  a  saddle,  on  which  a  coat 
Wat  atnpMd,  and  these  things  were  not 
foond.  The  government  then  further  Intro- 
dncMl  testimony  tending  to  show  that  the  ac- 
eiaed  had  told  three  or  more  witnesses  "thai 
be  shot  the  deceased,  and  bit  bim  the  first 
ahot,  but  did  not  kill  him,  and  that  Tom  Shade, 
who  was  there  with  defendant,  knocked  the 
l€0  U.S. 


deceased  In  the  head  with  an  axe;  Ibat  after 
the  killing  an  alleropt  bad  been  made  to  do- 
stroT  the  olood  spots  In  the  house  and  yard." 
It  further  Introduced  teettmonj  tending  to 
show  that  after  the  killing  the  accused  was 
"'scouting.'  that  is,  avoiding  arrest."  Upon 
this  proof  Ibe  case  for  the  prosecution  waa 
rested.  The  accused,  after  introducing  testi- 
mony tending  to  rebut  the  alleged  confession 
by  showing  that  he  wu  not  in  the  place  named 
at  the  lime  it  was  slated  the  coofesbion  had 
been  made,  then  tesllfled  In  his  own  behalf, 
admitting  the  killing  of  Wilson,  and  giving 
autistaniially  the  following  account  of  the  oo 
currence:  He  was  In  the  yard  hitching  up  a 
team  of  horses  for  the  purpose  of  hauling  a 
load  of  posts,  when  Wilson carae  Into  tbeyard 
and  asked  him  bis  name,  which  he  gave  hiro, 
and  thereupon  Wilson  pnl  him  iiniler  arrest 
aikd  read  the  warrant  lonim;  that  he  replied, 
"All  right,"  and  unharnessed  (be  bortes  and 
turned  them  loose;  that  Wilson  a^ked  bim 
whelherhe  wasgoin.e  torideoneof  the  horses, 
and  be  replied,  "No,"  that  they  did  not  belong 
to  him;  that  thereupon  Wilson  asked  him  who 
was  the  owner  of  the  horses,  and  be  said  Ibe 
owner  was  not  there,  'but  lived  In  the  [412 
neighborhood.  Wilson  told  him  lo  lake  one 
of  Ibe  hones  and  they  would  Hde  to  the 
owner's  house,  and  If  he  would  not  consent  to 
Hickory  riding  awav  on  ll,  it  could  be  re- 
turned. He  again  a^d  all  right,  and  put  tha 
bridle  on  Ibe  horse.  Wilson  telling  him  to 
hurry  up  auil  get  his  saddle;  thai  he  ataried 
Id  go  into  the  house  after  his  saddle,  and  when 
he  was  about  three  sleps  from  the  porch  he 
beard  the  fire  of  a  gun.  and  turolne  around 
saw  Wilson  with  a  revolver  in  his  band  and 
smoke  coming  from  it;  that  he  did  not  run 
after  the  flrat  ahot,  but  walked  on  towards 
Ibe  houae.  when  a  second  shot  was  flred  Just  as 
be  was  about  to  enter  the  front  door;  that  he 
went  into  the  house  and  shutlhefrontdooT,  in- 
tending to  go  out  through  a  side-room  door 
and  run  oflT  When  he  had  gotten  about  as 
far  as  the  middle  door  oF  the  side  room  he  dis- 
covered Wilson  coming  in  through  the  outside 
door  of  the  side  room  wlUi  his  pistol  raised  at 
him  (Indicating  the  poiotlngofa  pistol);  that  ha 
then  ran  lathe  enslside  of  the  front  room,  got 
his  gun,  lod  went  to  the  front  door.  The  mar- 
shal then  appeared  at  the  middle  door  of  the 
aide  room,  eiponing  himself  just  enough  lo 
shoot,  which  lie  did;  and  that  be  (the  accused) 
returned  Ihe  flre,  which  was  followed  by  fur- 
ther flrlng  between  Ihem.  The  marabu  Ihen 
disappeared  from  the  door  and  went  Into  the 
yard  and  fell  down  close  by  the  wagon.  He 
(Ibe  accused)  ran  off  and  remained  half  ao 
hour,  and  oo  coming  back  found  ihe  marfhal 
dead:  be  became  frigbteoed  aud  did  not  know 
what  to  do,  and,  indeed,  did  not  know  all  that 
be  did  do;  be  put  the  body  of  the  marshal  on 
Ibe  wagon, and  hauled  it  about  a  mile  and  ahalf 
from  the  house,  and  then  threw  it  out  at  tha 
head  of  the  gulch.  When  he  returned  after  do- 
ing this  he  found  the  ma rsbal's  horse  wounded 
in  the  knee.  He  lookoS  the  saddle,  and  bridle 
and  hid  them,  and  alao  the  coal  which  waa 
tied  to  the  saddle  and  the  marshal's  plsicl  and 
belt.  The  accused  also  introduced  ft  witneM 
lo  the  killing,  a  woman  by  the  name  of  OIUs 
Williams,  his  misUeas.    She  testified  to  the 
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mttrahkl'B  comlns  op  to  ihe  place  where  ihe 
kccuted  WM  siaodlDg  \o  the  yard  with  Ihe 
wigDD  and  horses:  10  the  accused  etartlug  to- 
wanlstheliouBe.  She  laid  thaltheniarBhal.who 
413]  wag  right  "by  a  tree,  tben  ahot  at  himi 
that  she  <Ild  not  tee  bow  the  marahal  held  hfa 
plutol  the  first  time  he  ahot ;  that  the  accused  was 

SolDg  luto  the  door  when  the  two  shots  were 
red;  that  the  marabal  came  around  the  out- 
side room  door  with  a  pUtcl  in  bb  hand,  and 
told  her  lo  eet  out  of  the  way;  that  she  went 
a  quarltr  of  a  mile  oB,  and  hod  uothlDg  to  da 
with  the  moving  of  the  body  of  Ihe  deceased. 
The  accused,  moreover,  introduced  the  teml- 
Diony  of  a  physician  who  had  examined  the 
body  of  tLt  deceaaed.  and  who  contradicted  the 
Btalemenl  that  there  was  a  fracture  In  Ihe  skull 
of  Ihe  deceased,  and  said  there  were  two  scalp 
wounds,  one  on  Ihe  top  of  the  head  and  the 
other  in  the  back;  "Ihey  bad  the  appearance 
of  some  blunt  subslance  striking  the  head,  or 


asslgumenls  of  c 


wtflr 


"4th.  Because  the  court  li 
the  inculpHiory  tetiimony  u  lo  the  acls  o?  the 
derenilaui  wilh  reference  lo  the  body  of  the 
dp(-en:^l,  the  alleged  killing  of  the  horse,  In 
referenCL'  to  whatls  charitable  or  brutal  con- 
duct, glveti  undue  prominence  to  the  inculpa- 
tory fuels,  without  summing  up  all  the  teati- 
monj  ns  well  for  as  agtiliMt  the  defeudaot  in 
reference  to  Ilii«  branch  of  the  case." 

"Tib.  Because  the  court,  a  second  time  in 
the  charge  Id  going  over  the  alleged  conduct 
of  the  defendant  subsequent  to  the  killing,  and 
his  conduct  In  flight,  ^ves  undue  prominence 
to  the  inculpatorj  facts,  and  gives  them  In  a 
way  that  has  the  effect  of  an  argument 
■gainst  the  defendant,  and  la  not  a  proper, 
full  summing  up  of  the  facia  upon  this  branch 
of  thecas*-." 

"11th.  Because  the  court  bean  upon  and 
elves  undue  prominence  lo  the  flight  oF  de- 
fendRni.  and  treats  It  absolutely  ns  true  that 
defemliint  concealed  ibe  blood,  killed  the 
horse,  and  destroyed  tbe  evidence  of  the  al- 
legeil  killing." 

ll  Is  contended  by  the  defendant  in  error  that 
of  these  xsiilgnmeDisilie  fourth  andseventb  are 
not  ciifllcientljr  specific  lo  merit  consideration, 
414]becnuBethey  donot  point  oul  tbe  "exact 
wordsln  the  charge  of  the  court  complained  of. 
The  assignmenta  are  In  exact);  the  same 
language  at  were  the  exceptions  taken  during 
the  trial  and  wblcb  the  record  declares  "the 
defendant  presented  at  the  time."  Whilst  ii 
U  true  that  the  asalgnments  do  not  in  terms 
state  the  precise  language  used  by  the  court, 
they  yet  indicate  the  subject-matter  in  the 
charge  to  which  the  eicepliona  relate  with 
aufUcfent  cleameas  to  enable  us  from  a  mere 
Intipeclion  of  Ihe  charge  to  ascertain  the  psr- 
tlruUr  matter  referred  to.  In  considering, 
when  this  case  was  previously  before  us,  h 
■imilsr  objection  to  the  adequacy  of  an  excep 
tlon,  we  said:  "Tbe  rule  in  relation  lo  eicep 
tlons  to  instructloiisis  that  the  matter  excepted 
lo  afaall  be  lo  l»ought  to  Ibe  attention  ot  the 
court,  laefore  tbe  reliremeot  of  tbe  Jurr.  u  to 
476 


enable  the  judge  to  correct  error,  it  there  be 
any,  In  his  Instructions  to  them;  and  Ibla  la 
also  requisite  in  order  that  the  appellate  tri- 
bunal  may   pass   upon  the   precian   queatton 


able  on  tbe  very  face  of  the  bill  of  eiceptloni 
that  the  objections  were  reserved  before  Ibe  re- 
tirement ol  Ihe  Jury,  and  that  the  trial  court 
was  fully  aware  of  their  Import  and  had  tbe 
opportunity  to  make  such  corrections,  if  any, 
as  Its  judgment  may  have  deemed  necessary  to 
prevent  the  charge  from  being  misunderstood 
by  tbe  jur;.  This  is  made  clear,  not  only  by 
the  language  ot  the  bill  of  exceptions,  but  also 
by  the  charge  Itself,  which  contains  a  state- 
ment by  the  court,  entirely  inconsistent  with  a 
possibility  of  there  having  been  any  snrpriae 
or  misconception.     Tbe  court  said: 

"There  is  a  little  bit  of  history  on  that,  and 
I  apprehend  the  gentlemen  woi.  t  lake  any  ex- 
ception to  reading  from  this  book  (Ihe  Bi- 
ble). There  are  a  great  many  exceptiona 
filed  here  to  almost  everything  said  by  tbe 
court,  but  I  hope  they  won't  l«ke  any  excep- 
tion to  this." 

The  first  comments  of  the  court  upon  the  facta 
in  reForence  to  concealment  (covered  by  the 
fourth  assignment),  and  its  instruction  as  to  the 
weight  to  be  given  the  proof  of  Ibe  subject  of 
the  flight  oC  tbe  accused  (covered  by  Uie  elev- 
enth BsBlgnment).Bre  so  connected  in  tbe  charM 
OS  to  cause  [he  examination  *of  lheonelo[41B 
necessarily  involve  tbe  other,  Wesball  there- 
fore examine  at  the  same  time  the  errors  com- 
plained of  in  these  two  naslgnmenla. 

Firtt.  Erron  complained  «if  in  Ot»  fourth 
andtUtxnlh  a»*ignmenU. 

The  language  of  the  charge  to  which  tbeae 
asslgnmenla  relate  immediaiely  follows  the 
reference  made  by  the  court  to  the  number  of 
exceptions  reeerved,  and  Is  in  theee  words: 

"And  tiiere  Is  another  fact  that  Is  ao  com* 
mon  that  1  have  but  to  remind  you  of  It,  be- 
cause that  which  makes  up  yoor  common 
knowledge  you  can  use  in  the  Investigation  of 
these  cases,  and  it  Is  this:  There  Is  no  man  wlio 
has  arrived  at  the  years  of  discretion  who  has 
not  been  so  crealed  that  he  has  that  in  his 
mind  and  heart  which  makes  him  conscious 
of  an  act  that  Is  Innocent  unon  hia  part,  and 
hie  conduct  when  connected  wUh  an  act  of 
that  character  will  be  entirely  different  from 
the  conduct  of  a  man  who  Is  conscious  of 
wrong  and  guilt.  In  the  one  case  be  has 
nothing  to  conceal;  in  tbe  one  case  his  interest 
and  Belt- protect  ion,  bis  self  security,  prompt* 
him  to  seek  InvL'stigaticn.  to  see  lo  it  that  It  is 


history  on  that,  and  I  apprehend  the  gentle- 
men won't  take  any  excepiion  to  reading  from 
this  book .  There  are  a  great  man;  exceptions 
filed  here  to  alrooet  everything  said  by  tha 
court,  hut  I  hope  they  won't  take  any  excep- 
tion to  this.  'There  is  a  little  bit  of  hUtor; 
Illustrative  of  the  conduct  of  men: 

"  'And  C^n  talked  with  Abel,  hia  brotfaer; 
and  It  come  to  pass,  when  the;  were  In  tbe 
Oeld,  that  Cain  rose  up  against  Abel,  bis 
brother,  and  aleirbiro. 

iwD.  a. 
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d  He  uld.  What  hut  thou  doneT  The 
Tolce  of  itay  brather'a  blood  ciieth  unto  He 
(mm  the  BTOuod.' 

"'Amimj  bTother**  keeper  From  that 
d»7  to  the  time  nhen  Profeeaor  Webster  mur- 
dered hia  uBuciate  iind  coDcenled  bli  remslna, 
thla  coDcealment  of  tbe  evIileDce  of  crime  baa 
been  regarded  by  tbe  Ian  bb  a  proper  fact  to  be 
416]  taken  loto  coDBideralioQ  *a«  evldeoce  nf 

Ellt,  ■■  golog  (o  show  guilt,  u  goins  to  shi>w 
tt  he  who  does  an  act  li  conaciouaW  guiltj, 
baa  coDBclou*  knowledge  that  he  ia  doing 
wrong,  and  he  therefore  nndertakea  to  cover 
op  bia  Clime. 

"Now,  there  mar  be  exccpllona  to  the  gen- 
•iml  rale.  Oeneral  aa  It  is,  it  may  have  Ita 
excepUona,  but  tbe  quettiou  tor  yon  to  paas 
upon  U  whether  or  uot,  In  the  Brat  place,  there 


othera  aaaiating  him,  that  looked  towards 
eoallDg  this  act  of  the  killing  of  Wilson :  what 
theie  acta  were;  If  they  were  cruel.  If  ibey 
ware  unnatuTal,  if  tbey  were  barbarous,  if  they 
were  brutal,  jou  alill  have  a  right,  and  It  is 
your  duty,  to  take  theu.  into  coo bI deration.  If 
tbey  were  of  that  cbarac'er  you  are  to  bring  10 
bear  your  obBerTaiiuu  in  life  that  men  who 
are  conacloua  of  innoceQce  do  not  usually 
eliaracieriiie  their  conduct  after  a  killing  by 
tb»t  aorl  of  acta.  You  are  to  seewbet  theacls 
were.  You  are  to  lake  into  account  the  con 
cealroent  of  this  body,  the  concealment  of  this 
hotae,  the  killing  of  the  horse,  and  the  con- 
eealing  of  everything  that  pertained  to  that 
man,  tbe  effort  to  wipe  out  tbe  blood  statna 
left  there  where  they  might  be  evidences  of 
kllllog,  where  they  might  be  diicovered  after 
wards  OS  evidences  of  the  killing.  All  these 
things  are  facta  that  vou  must  take  intu  ac 
oouDt;  and  not  only  that,  but  tbe  law  recoe- 
Dllea  another  proposition  as  true,  and  il  la 
that  'tbe  wicked  flee  when  no  man  pursiiplh, 
bnt  the  luDoceot  are  as  bold  as  a  lion.'  That 
b  ft  aelf-evident  proposition  that  has  been  rec- 
ognized *o  often  by 'natikitid  that  we  can  take 
It  OS  on  axiom  aod  apply  it  In  this  case. 
Therefore  the  law  says  that  if  after  a  man 
Ulla  another  that  he  undertakes  to  fly.  it  he 
becomea  a  fugitive  from  justice,  either  by 
biding  in  the  ]uri"dlctiOD.  watching  out  to 
keep  out  of  the  way  of  tbe  otGcers.  or  of  going 
inio  the  Oaage  country  out  of  ilie  jurihiiii'ilon. 
that  you  have  a  right  to  lake  thnl  tact  intocon- 
•■deration,  bccauiw  It  is  a  fnct  that  does  not 
usually  characterize  an  tnnocent  act." 

It  la  undoubted  that  acts  of  concealment  by 
as  accused  are  competent  to  go  to  the  Jury  aa 
lendlag  to  eslabllah  guilt,  yet  they  are  npt  to  be 
4l7]consldered  saaloneconctuslve,  or'ascre- 
Uiogalegalpresumptionofgulll;  theyaremrre 
droumstances  to  be  considered  and  wel^bed. 
In  oonnectlon  with  other  proof  with  that 
UntioD  and  ciicuntapection  which  their  incoa- 
dniiveneaa,  when  standing  alone,  requires. 
71m  rule  on  tbe  subject  bos  had  nowhere  a 
clearer  and  more  concise  expression  than  that 
^ven  by  Chief  Justice  Shaw  in  the  WtbOtr 
Zhss,  to  which  tbe  trial  court  adverted.  Com. 
r.IF«&a(ar,0Cuab.3«t,S9Aiii.Dec711.  The 
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learned  Chief  Jostice  aatd:  "To  the  same 
hend  may  be  referred  all  attempts  on  the  part 
of  the  accused  to  suppress  evidence,  to  auggeat 
false  and  deceptive  explanntiona,  and  to  cost 
suspicion  without  Just  cause  on  other  penoDs; 
all  oranyof  which  lead  aomew hat  to  provecon- 
nclousness  of  guilt,  and  when  proved  exert  an 
influence  aguust  the  accosed.  Tbe  consider* 
atlonia  not  to  bepresBedtoouraently;  because 
an  Innocent  man,  when  placed  liy  clrcumstan- 
cea  Id  a  condition  of  suspicion  and  danger, 
may  resort  to  deception  in  the  hope  of  avoid- 
ing the  force  of  such  proofs.  Such  waa  the 
case,  often  mentioned  Id  tbe  books  and  cited 
here  yesterday,  of  a  man  convicted  of  tbe 
nurder  of  his  niece,  who  had  suddenly  disap- 
peared under  circumstances  wbicb  created  a 
strong  susplcloD  that  she  was  murdered.  He 
attempted  to  Impose  on  the  court  by  present- 
ing anoiher  girl  as  hla  niece.  The  deception 
was  discovered  and  naturally  operated  against 
bim,  though  ibe  actii]il  sppeuranceof  thenloce 
Hlive  afierwards  proved  cooclusively  that  he 
was  not  guilty  of  the  murder." 

In  Si/an  v.  Ptoplt,  78  N.  Y.  693,  consider- 
ing aD  objectloD  that  the  court  erred  in  admit- 
ting evidence  of  an  attempt  to  escape  from  the 
sherifC.  the  court  said: 

"There  are  so  many  reasons  for  such  cod< 
duct.  conaisieDt  with  iDnocence.lhBl  il  scarcely 
comes  up  to  tbe  standard  of  evidence  lending 
to  establish  guilt,  but  this  and  similar  evidence 
baa  been  allowed  upon  the  theory  that  the  Jury 
wilt  give  it  such  welglit  aa  it  deserves,  de- 
pending upon  surr'>ui]iling  circumstances.  It 
was  not  error  to  admit  it."  People  v  .<lanltii. 
47  Gal.  113. 17  Am.  Rep.^l:  nopltT.  FortglK, 
65  Cal.  103:  ^le  v.  Oee.  85  Tilo.  UT.SlaU  v. 
Brooki.  93  Mo.  M2;  'Sioan  v.  People.  98  [418 
111.  SlO;  Andenon  v.  StiiU,  104  Ind.  467,  iVi; 
Jamiton  v.  FtopU,  14S  III.  857. 

The  cases  wblclk  Illustrate  tbe  rule  in  vari- 
ous phases  are  too  numerous  to  review.  They 
are  collected  in  tbe  teii-lmoks,  and  will  be 
found  in  WharL  Grim.  Ev.  (Stb  ed.)  chap.  14. 
^  730,  note.  The  modern  English  law  on  tb« 
mibject  is  referred  to  in  Wills  on  Circum- 
siauilsl  Evidence,  p.  79.  citing  the  opinion  at 
Mr.  Baron  Gourney  In  B^.  v.  Belanty,  which 
Is  thus  recHpllulaled: 

'  By  tbe  common  law,  flight  woa  considered 
so  strong  a  prtsuaiptlon  of  guilt  that  in  cases 
oF  treasoa  and  Telony  it  carried  tbe  forfeiture 
of  the  party's  goods,  whether  he  were  found 
guiliy  or  acquitted^  and  the  ofBcer  alwaySi 
until  the  abolition  of  the  practice  by  atatuie, 
called  upon  tbe  Jury,  after  verdict  of  acquit- 
tal, to  state  whether  the  parly  had  fled  on  ac- 
count of  the  charge.  These  several  nets  Id  all 
their  modi  Q  est  Ions  are  Indications  of  fear:  but 
it  would  be  harsh  and  unreasonable  luvuHably 
to  interpret  tfaem  as  Indications  of  guilty  cou- 
sciousness,  and  greater  weight  has  sometimes 
beeo  attached  to  ihem  than  tbey  have  fairly 
warranted.  Doubtless  the  manly  carriage 
of  integrity  always  commands  the  respect  of 
mankind,  and  all  tribunals  do  homage  to 
the  great  principle  from  which  consistency 
springs;  but  It  does  not  follow,  because  the 
moraT  courage  and  consistency  which  gener* 
ally  accompany  the  consciousness  of  upright- 
ness raise  a  presumption  of  innocence,  tliat 
the  converse  b  alway*  true    Men  arc  differ- 
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ontly  comtiluled  u  respects  both  animsl  and 
monl  courice,  uid  fear  may  Bprlug  from 
GSQses  very  atfferenl  from  that  of  contctouB 
guilt,  and  ever;  man  U  tbereCore  entitled  to  a 
candfd  canaiructlon  of  his  words  ntid  actloni, 
particnlarlf  if  placed  In  circumstance*  of 
great  and  iineip«;ted  dlfflculiy." 

And  the  same  author  at  p.  80  quotes  the  ob- 
•ervatloD  of  Mr.  Justice  Abbott  on  a  trial  for 
murder,  where  evidence  was  given  provlug 
flight;  "A  person  however  conscious  of  Inno- 
cence  might  not  have  courage  lo  stand  a  trial, 
but  might,  although  lonocent,  tblok  it  necessa 
ry  lo  consult  bis  ssfely  by  flight.  It  may  be," 
sidded  tbe  learned  judge,  "a  cimsclous  anlldpa- 
tlon  of  punithmeat  for  guilt,  as  the  guilty 
4  Id]  willal  ways  nnlicipste  the 'consequences. 
but  at  thessmellmeltmav  possibly  be,  accord- 
ing to  the  fr«me  of  mina,  merely  an  Inclina- 
tion to  consult  bis  safety  by  Bight  rather  than 
aland  his  trial  on  a  charge  so  heinous  and 
scandalous  as  this." 

Bo,  again,  at  p.  83.  the  same  writer  ssjs: 
"Bo  also  is  the  concealment  of  death  by  the 
destructlonor  attempted deslnictlon  of  human 
remains  (a  prcsumpiion  of  guilt),  but  in  this 
case  the  preeuraptlon  of  criminality  results 
from  the  act  of  concealment  rather  than  from 
the  nature  of  the  means  employed,  however 
revolting,  which  must  be  regarded  only  as  In- 
cidental lo  the  fact  of  concealment,  and  not  as 
aggravating  the  character  and  tendency  of  the 
act  itself.  Where  a  prisoner  tried  for  murder 
admilled  Ihat  he  bad  cut  off  tbe  head  and  legs 
from  Ihe  trunk  of  a  female,  and  concealed  the 
remains  In  aeveral  places,  but  alleged  that  her 
death  had  latten  place  by  accident  while  ehe 
was  in  bit  company,  and  that  in  the  alarm  of 
the  moment,  and  to  prevent  suspicion,  he  bad 
determined  to  conceal  tbe  death.  Lord  Chief 
Justice  Tindal  told  the  Jury  that  the  conceal' 
meat  of  death  under  such  circumstances  had 
always  been  considered  to  be  a  point  of  the 

Keatest  suspicion,  but  that  this  evidence  must 
received  with  a  certain  degree  of  modiflca- 
tlon,  and  especially  In  a  case  where  the  feelings 
might  be  excited  by  the  singular  meansof  con- 
cealment adopted  by  the  prisoner;  that  this 
point  of  evidence  was  therefore  for  tbe  con- 
sideration of  tbe  jury,  and  It  was  for  tbem  to 
show  how  far  it  was  proof  of  the  prlsLiner's 
guilt ;  but  the  mere  general  fact  of  conceal' 
ment,  added  the  learned  judge,  Is  to  be  con- 
sidered, and  not  the  drcumslances  under 
wbich  It  took  place." 

Tbe  text' writers  generally  slate  the  pttocl- 
pleln  accordance  with  ibe  foregoing. 

"Pew  things,"  says  Best  on  Presumption, 

!)'  828,  "dietlDguIsh  an  enlightened  systems  of 
adicature  from  a  rude  and  barbarous 


.  t  times  ri^jects  whole  portions  «n 
ukuw,  and  at  otbers  converts  piece*  of  evidence 
420]  into  rules  or*law  by  Investing  with  con- 
clusive effect  some  whose  probative  force  lias 
'"-u  found  lobe,  in  general,  considerable.    If 


refereoca  to  tbe  apedet  of  ertdenoe  noder 


consideration.     Our  ancestors,  observing  that 

Sullty  persons  usually  fled  from  justice,  a^pled 
le  hasty  conclusion  that  it  was  only  the 
guilty  who  did  so,  according  to  the  maxim 
yatetur  faeirra*  qui  fugit  Judicium,  so  that 
under  the  old  law  a  man  who  fled  to  avoid 
being  tried  for  felony  forfeited  all  his  goods 
even  though  he  were  acquitted;  and  the  jury 
were  always  charged  to  inquire,  not  onlr 
wbelher  tbe  prisoner  were  guilty  of  the  of- 
fense, but  also  wbelher  he  fled  for  It,  and,  tf 
so,  what  goods  and  chattels  he  bad.  liiia 
practice  was  not  formally  abolished  until  the 
Stat.  TAB  Geo.  IV.  cbsp.  28,  g  S.  In  mod- 
ern times  more  correct  views  have  prevailed. 
and  the  evasion  of  or  flight  from  justice  seem* 
now  nearly  reduced  tollsirue  place  In  tbe  ad- 
mlnlslratiou  of  tbe  criminal  law,  namely,  that 
of  a  circumstance,  a  fact  which  It  is  always  of 
Importance  lo  take  Into  consideration,  and 
combined  with  others  may  afford  strong  evi- 
dence of  guilt,  but  which,  tike  any  other 
piece  of  presumptive  evidence,  it  Is  equallr 
absurd  and  dangerous  lo  Invest  with  infalli- 
bility." And  this  Is  quoted  with  approval  In 
Burrlll  on  Circumstantial  Kvidcnce.  p.  473. 
See  also  Roacoe's  Criminal  Evidence  (8th  Am. 
ed.)  p.  80.  Mr.  Wharton,  In  hi*  Crlnoina] 
Evidence,  after  referring  in  a  note  to  the 
American  authorities,  states  the  rule  In  ac- 
cordance with  the  foregoing,  and  concludes: 
"Tbe  quentlon,  ll  cannot  be  too  often  n> 
peHted,is  simply  one  of  inductive  probable 
reasoning  frum  certain  established  facta.  All 
the  courts  can  do  when  such  inference  ia  In- 
voked is  to  say  Ihat  escape,  disguise,  and  sim- 
ilar acts  nffonf.  in  connection  with  other  proof, 
the  bn^!9  from  which  guilt  may  be  Inferred, 
but  this  should  be  qualTllpd  by  a  general  alste- 
ment  of  the  countervailing  conditions,  ind- 
denial  to  a  comprehensive  view  of  the  ques- 
tion." 

In  a  foolnole  at  p.  &40  this  author  collects 
several  marked  and  peculiar  inaUnces  wheiea 
person  had  fled  who  was  undoubtedly  innocenL 
One  of  these  Instances  Is  this:  *"Dr.  [421 
Thomas  Fuller  gives  the  following  quaint  ex- 
cuse for  running  away  from  Lundon  wben 
charged  with  treason;  And  If  any  tax  me,  a* 
Laban  taicd  Jacob,  'Wherefore  didsi  thou  flee 
solemn  leaver 
.  Because  I  wm 
afraid.'  And  that  plain-dealing  patriarch, 
who  could  not  be  accused  for  purloining  a 
shoe  latcbet  of  other  men's  roods,  confeiiad 
himself  guilty  of  that  awful  felony  that  he 
'stole  away'  for  his  own  safely,  seeing  truth 


raayst 


u  tearing  her 


Thompson  on  trials,  tit.  6,  chap.  US,  %  SIM, 
makes  this  statement;  "It  Is  often  Inaccurately 
said  that  tbe  flight  of  the  accused  creates  a 
presumption  of  his  gulH,  and  this  preeump- 
-'—  Is  sometlmee  inadvertently  dealt  with  as 
gh  It  were  a  presumption  of  law.  Bnt  It 
belongs  to  that  class  of  presumptions  wUiA 
are  generally  claislfled  as  presumptiiMia  of 
fact.  If  It  were  a  presumption  of  law,  the 
jury  would  be  bound  to  draw  It  in  every  CMe 
of  flight,  aodlbe  court  might  so  Instruct  ll-—- 
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the  gnilty  person,  which  on  lOUtid  principle  U 
to  TCweiKbedby  the  Jury  like  any  olherevi- 
dentUrj  cIrcumstBDce." 

MeasuriDK  the  coirectneu  cf  the  charge  by 
IheM  prJDclpleB  and  authorities,  it  is  at  ODce 
demonstraled  to  have  been  plainly  eironeouB. 
It  niBgnlfled  and  dlatoned  the  proving  power 
of  the  facta  on  the  subject  of  the  coacealmsnti 
It  made  the  weight  of  the  evidence  depend  not 
to  much  OD  the  concealment  itaelt  as  on  the 
manner  la  which  it  was  done.  Conaidering 
the  entire  conleit  of  the  charge,  It  pracllcallv 
instructed  that  the  facts  were,  under  both  di- 
vine and  human  law,  conclusive  proof  of  guilt. 
The  atateneot  that  no  one  who  whs  conscious 
of  innocence  nould  resort  lo  concealment  waa 
■atwtanlially  an  inslructlon  that  all  men  who 
did  ao  were  necessarily  guilty,  thus  ignoring 
the  fuudamentBl  truth,  evolved  from  the  ei- 
poience  of  mankind,  that  the  innocent  do 
often  conceal  through  fear  or  other  emotion. 
The  legal  Infiueace  which  thU  language  must 
have  exerted  on  the  Jury  was  increased  by  the 
422]eubseriuentinstruclinn  thatltwasas'old 
U  the  first  murder  for  the  conduct  or  an  innO' 
C«Dt  person  to  be  different  from  that  of  a  guilty 
one.  Puttingtblslanguageincunnectlon  with 
the  epilheta  npplied  to  Iheactsof  concealment 
and  the  vituperation  which  the  charjre  contains, 
It  is  JuBlly  lu  be  deduced  that  Its  eHect  was  to 
instruct  that  the  defendant  waa  a  murderer, 
and  therefore  the  odI^  province  of  the  Jury 
waa  to  return  a  verdict  of  guilty.  It  is  true 
that  a  subsequent  portion  of  the  charge  refers 
to  the  evidence  on  the  subject  of  concealment 
M  "pniper  lo  be  taken  into  consideration,  as 
evidence  of  guilt,"  as  going  to  show  eulll. 
But  these  qualified  remarks  did  not  recall  the 
undue  weight  which  tbe  previous  lannuage 
had  affixed  lo  the  facts  to  be  considered  by  the 
JniT.  The  infilrucilon  aa  to  tbe  probative 
weight  which  tbe  jury  should  attach  to  tbe 
tact  of  flight  was  equally  erroneous.  It  was 
as  follows:  ''And  not  oo1;r  this,  but  the  law 
recognJEes  another  propusition  aa  true,  and  it 
li  that  'the  wicked  flee  when  no  man  pur- 
aueth,  but  the  innocent  are  as  bold  aa  a  lion.' 
That  is  a  self-evident  proposition  that  has 
been  recognized  so  often  by  manklod  that  we 
can  take  It  as  an  axiom  and  apply  It  to  this 
GMe."  This  instruction  was  tantamount  to 
Baying  to  the  Jurf  that  flight  created  a  leeal 
presumption  of  guilt,  so  Hlrimg  and  ao  conclu- 
dve  that  it  was  the  duly  of  tbe  Jury  to  act  on 
it  aa  an  axiomatic  truth.  On  ibis  subject  also. 
It  la  true,  the  charge  thusglveu  was  apparently 
•tterwards  qualified  by  the  statement  tliat  the 
J1117  had  a  right  to  take  the  fact  of  fligbt  Into 
conaideralion,  but  tbeee  words  did  not  correct 
the  Illegal  charge  already  given.  Indeed,  tak- 
Ing  tbe  Instruction  that  flight  created  a  legal 
premimptlon  of  guilt  wi£  the  quallfving 
words  subsequenijy  used,  they  were  both 
•qtUvalent  lo  saying  to  tbe  Jury  that  they  were, 
fa  considering  the  facts,  to  give  them  the 
wrifbt  which,  BB  a  matter  of  Jaw,  the  court 
declared  they  were  entitled  to  have,  that  ii,  as 
ocatlDg  a  legal  presumption  se  well  aettled  aa 
to  amount  Tlrtuallyto  a  conclusive  proof  of 
npL  In  fiKorrv.  UniUd  atatti.  IBS  U.  B.  636 
p8:846],  iaconslderingthe  power  of  a  Federal 


of  tbe  supreme  court  of  Pennsylvania  {Burkt 
V.  Maxiedl,  81  'Pa.  139,  163),  taylng:  [423 
When    there  is  sufflclent  evidence  upon  a 


give 


n  go  lo  a  jury,  it  la  the  duty  of 
the  Judge  10  Fubmit  it  calmly  and  impartially. 
And  it  tbe  expression  of  ao  opinion  upon  such 
evidence  becomes  a  mailer  of  duty  under  the 
circumsinnces  of  tbe  pBrtlcular  case,  great 
care  sbniild  be  exercUed  that  such  expression 
should  be  so  given  ns  not  to  mislead,  and  es- 
pecially that  it  should  not  be  onesided." 
The  charge  given  In  ihla  case  violates  every 
rule  thus  announced.  It  was  neither  calm  nor 
waa  it  impartial.  It  put  every  deduction 
which  could  be  drawn  against  lbs  accused 
from  the  proof  of  concealment  and  Sight,  and 
omitted  or  obscured  the  converse  BspecL  Id 
so  doing  It  deprived  tbe  Jury  of  the  light  r»- 

auUlle  to  safely  use  these  facts  as  means  lo 
le  ascertainment  of  truth.  Nor  can  it  be  con- 
sidered that  the  language  subsequenlly  used 
corrected  the  error.  "Now,"  says  the  charge, 
"there  may  be  ezceptioDS  10  Ibe  general  rule. 
General  aa  it  la,  it  may  have  its  exceptions." 
But  none  of  Uie  exceptions  ibus  referred  to 
were  called  to  the  allenliou  of  the  Jury.  In- 
deed, taking  the  language  of  the  charge  which 
follows  Ihe  foregoing  words,  it  must  have 
conveyed,  by  the  strougesl  piisalble  Intimation, 
tbe  Impreasion  to  the  Jurr  tbnt  tbe  case  before 
them  waa  controlled  by  :he  general  rule  previ- 
ously stated  to  them  by  the  court,  altUoueh 
other  cases  might  be  an  exception  to  such  rula. 
For  theae  ressona  the  Judgment  must  iM  re- 
versed. In  Ibis  state  of  tbe  case  it  would  or- 
dinarily be  unnecessary  to  consider  the  other 
assignments.  As,  however,  the  case  istiefore 
us  for  the  secoiul  time,  and  must  l;e  remanded 
fora  new  trial,  tbe  ends  of  Justice  will  beat  be 
subserved  by  passing  on  the  remaining  atsign- 
ment,  that  is  lo  say,  tbe  eleventh  assignment, 
Tbe  portion  of  tbe  charge  lo  which  this  aa- 
signment  is  addreased  is  as  follows; 

"And  then,  again,  there  stands  before  you 
a  wltneas  who  was  there,  a  positive  witness, 
who  saw  this  kiltingi  That  witness  is  the  de- 
fendant. Bear  in  mind  when  you  are  pasaing 
upon  this  rase  Ihal  the  other  wiineM  to  it  cannot 
appear  before  you,  he  cannot  spenk  to  you,  e(- 
eepi  as  he  speaks  by  bis  body  as  It  waa  found, 
having  been  denied  even  the  right  of  decent 
burial,  by  the  dead  body  of  hia  horae,  by  the 
concealed  weapons  *ana  the  concealed  1424 
saddle,  by  the  blood  stains  that  were  obliter- 
ated. He  stands  before  you,  allbouKh  he  is  In 
his  grave,  speaking  by  Ihe  aid  of  Oie  power 
and  the  might  of  these  circumstances  in  thia 
case.  You  are  to  lec  whether  ibey  harmonise 
with  this  statement  of  this  transaction  as  given 
by  the  defendant,  beating  in  mind  that  La 
stands  before  you  aa  an  interested  witncaa, 
while  these  circumstancea  are  of  a  character 
Ihat  they  cannot  be  bribed,  that  cannot  be 
dragged  into  perjury,  they  cannot  be  seduced 
by  nribery  into  perjury,  but  they  stand  aa 
bloody,  naked  facts  before  you,  speaking  for 
Joseph  Wilson  and  Juatlce.  In  oppoeiiion  lo 
and  confronting  tbla  defendant,  who  atandt 
before  you  as  an  interested  party;  the  parly 
who  has  in  thIa  case  tbe  largest  iniereftsa  man 
can  have  in  any  case  upon  earth.  While  jon 
are  not  to  disbelieve  his  evidence  because  of 
that  alone,  If  70U  are  lo  do  Justica,  if  you  are, 
479 
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tn  the  language  of  counsel,  not  to  be  cruel  lo  JABEZ  B.  OILL,  Appl.,       [426 

the  country,  mnd  to  the  people  of  the  country  v. 

who  Me  eatllled  to  legal  protection,  you  are  DI^ITBD  STATES 

to  weigh  these  Tacls  aod  see  wbeiber  they  har- 

moutie  with  his  statement  wheo  viewed  by  Ibe  (Bee  B.  C.  Bertoner'i  ed.  4ie-43a.) 

li^l  of  your  Intelligence,  and  nfaen  Ihls  esse 

Is  llliimiDaled  by  lucb  facts,  whether  It  1*  In  (7m  <j^  patent  right— ettoppet—ve  by  goter%- 

harmoDf  with  theitBlemenlsof  Ibis  iniereated  ment. 

witness  or  In  contradlcllnn  of  tbem." 

It  Is  apparenl  that  this  pan  of  the  charge  la  L    An  employee  wbo  dcrlses  an  Improved  method 

replete  with  thearroia  which  we  have  Already  o(  doley  hla  work,  u*ln«ibe  propertyorlaborof 

found  to  exist  In  the  matterwhlcb  we  have  blsemplojerto  put  his  loTentlOD  into  praotloal 

already  considered.     But  the  Instruction  cod-  ft>nn.aDd  awents  to  the  uk  of  luch  improra- 

Rtancea  conoecled  with  the  concealment  was  .fterwardsfroni  malnialnlnBan.otiontor  aam. 

dearly  Illegal.     The  language  m  which  this  um. 

was  done  Is:  "Bearitig  In  mind  that  he  Btanda  3.    if  the  iDTentloii*  of  a  patentee  be  midelnUie 

bernreyou  uanlnteresled  wltnesa,  while  these  couneof  his  emplonnent  by  the  sOTemmeDt, 

drcumataticee  are  o(  a  characler  that  they  can-  »""  "e  knowtnglr  aaeau  to  the  use  of  suob  In- 

not  be  bribed,   that  cannot  be  dragged   into  ventiot«  by  It,  be  cannot  claim  compeneatloD 

perjury,  they  cannot  be  aeducpd  by  bribery  therefor   B,p«iallj'  tf  his  macblnea  have  b^ 

U  ijlury^ut  the,  stand  aa  blooJy,  0,^  .rern^U^ri':"™"^'  Tv^  ouTo^tb  'iST 

fads  before  you,  speahlog  for  Joseph  Wfl-in  ofiatmr 

and  Justice.  In  opposilion  lo  and  confroiiiing  *                 [Ho.  85.] 
tbll  ilefendBDt.  who  slanda  before  you  as  nu 
InleTesteil  party;  the  parly  who  has  in  this  case 
thelargest  Interest  a  man  can  have  in  any  case 
425]  upon  earth."    This  'contrast  thus  made 

Goiiiil  have  conveyed  but  one  meanlrig  to  the  a  rrsin.u  Lfum  &  juu^lubu^  ui  tuv  \jmms\  m 
}iiry;  tbat  Is,  a  warulnf;  thai  the  teallmnny  of  A.  Claims  dismtssine  a  suit  brouiht  by  Jabei 
the  accused  was  to  be  considered  by  tbem  as  H.  QUI  to  recover  trom  the  L'nited  Siatca  a 
of  Utile  or  no  weight  because  be  could  be  certain  sum  of  money  upon  an  implied  con- 
bribed,  he  could  t)e  dragged  or  seduced  into  tracl  for  the  use  of  certain  marbinei  covered 
perjury,  Such  denunciation  of  the  testimony  by  letters  patent  issued  to  said  Gitl.  Affirm^ 
of  an  accused  Is  without  legal  warrant.  Alix-  See  same  case  below  23  Ct.  CI.  419. 
son  v.  Unittd  Statu,  [160  U;  8.  908,  antt,  305]. 

Indeed,  this  Inslrucllon,  besldea  giving  rise  lo  Statement  by  Ur.  Jtiaiet  Browa  t 

thiaerror,  waaalso.ifposaib1c,  moremarkedly  ThU  was  a  suit  by  Oill  lo   recover  o(  the 

wrong  from  the  frapllcalioDS  which  It  conveyed  United  States  the  sum  of  $M,S93.01  Upon  an 

to   Ihe  jury.      It  substautially  aald  to  tbem:  Implied  contract  for  the  use  of   certain  ma- 

The    drcumstancea  aa    to    Ibe  killing  and  chines  covered  by  letters  patent  l&sued  to  the 

concealment    cannot      be    bribed,     but    the  claimant. 

defendant  can  bej  therefore  yon  must  The  petition  alleged  in  substance  that  froa 
consider  that  these  drcumatances  outweigh  March,  18H,  loUarch,  1881,  Ihe  claimant  wat 
bla  testimony,  and  it  ts  hence  ynnr  duly  employed  as  machloist,  foreman,  and  draft*- 
(O  convict  him.  Id  ^arr  r.  JJnited  Btata.  man  at  the  Fraokford  Araenal,  In  the  atateof 
ISS  n.  S.  624  [88:  S4SJ.  speaking  through  Mr.  Pennsylvania,  and  sinco  March,  1881.  a*  mas> 
Chief  JvttiM  Fuller,  this  court  culled  attention  ler  armorer  at  such  arsenal,  receiving  dtirlng 
to  the  fact  thai  there  were  limitatlona  on  the  Ibe  term  of  hli  employment  a  ptr  ditm  corn- 
power  of  a  Federal  court,  in  commenting  on  peasallon  for  bis  aervlcea.  His  engagement 
the  facta  of  acaae,  when  Instructing  a  Jury,  required  him  to  perform  manual  labor  and  to 
limitations  Inherent  in  and  Implied  from  the  exercise  hla  mecbaolcal  skill  In  the  service  o( 
very  nntiiteof  the  judicial  office.  In  RfynoltU  the  government,  but  did  not  require  the  exar 
V.  Umted  State*.  98  U.  B.  168  [2.1: 2511,  apeak-  else  of  bis  Inventive  genius  In  such  aervica. 
Ing  through  Mr.  Chi^  Juitice  ITaile,  this  or  secure  to  the  government  the  right  to  UM 
court  also  said  on  the  aame  subject:  "Every  any  of  bU  inventions  without  compensation, 
appeal  by  the  court  to  the  passions  or  preju-  That  at  sundry  Umea  from  1860  to  1882.  six 
dices  of  tiie  Jury  should  be  promptly  rebuked,  patents  were  srunied  to  him  for  a  cartridg*- 
ud  .  .  .  It  Is  the  Imperallve  duty  of  the  re-  loading  machine,  a  weighing  machine,  a  gaug- 
viewing  court  to  take  care  that  wrong  la  not  log  machine,  a  cartridge  mivil,  a  heading  ma- 
done  In  this  way."  Admonished  by  the  duty  chine,  and  a  priming  tool  for  reloading;  that 
retting  on  us  In  this  regard,  we  feel  obli^d  to  atdifferenl  limes  be  assigned  to  Individuals  or 


•ay  llial  the  charge  which  we  have  considered  corporallons  all  these  luveati 

crosses  the  line  which  separates  the  Impartial  to  toe  government  the  right  lu  uh  uii 
exercise  of    Ibe  Judicial    function   from   the       The  petition  further  alleged  that  the 

region  of  partlEstiablp  where  reason  is   dis-  bic   value   of  auch   use  by   the    sovemmeBt 

torbed,  passions  excited,  and  prejudices  are  amounted  to  tbeaum  of  *$M,6S3.(H,  no[4JIT 

necMtarlly  called  Into  play.  part  of  which  had  ever  been  palditbat  no  actlM 

JtLOatMiU  it  retened,  and  tAa  earn  n-  upon  the  claim   had  been   had  In  any  deparV 

J  _..i  ji— .rf,—  1 _. j_r.f  „g„(  gf  (ji,  j[overnment  beyond  repeated  a» 
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knowledgmentB,  by  IheOrdtiRDce  Dcpunnieat, 
of  clalmaot's  rfgbt  to  competuatioa  for  the  lue 
of  the  iDVCDiioaa. 

The  goTennECUt  iQide  ■  geoeral  denial  of 
the  allcgatloDB  of  iba  petltioa,  and  lubmfited 
the  case  to  the  court  of  claimi,  whicb  made  a 
finilliig  of  facia,  tbe  material  portloni  of  wbkb 
Hrept'iited  Id  tbe  margin, fand  entered  ajudg- 
428]  mcnt  dlemfBslQg  *tbe  claim  upon  Ibe 
(inuitd  Ibnl  wbere  an  employee  of  Ibe  govern- 
inent  lakea  adTantaee  of  bis  connection  with  it 
Id  inirndure  an  impatented  device  inlo  the 
public  Bi^cvice.  giving  DO  iDtimalion  at  the  lime 
that  be  regards  it  as  properly  or  tbal  be  lu 
leodi  to  protect  It  by  tetters  patent,  but  allows 
IhegorerDmeut  tolest  the  inventiria  at  itaowu 
exclusJTe  cost  and  risk,  by  constriicling  ma 
ehlnery  aod  bringing  it  into  piaclic»1  u^e  be- 
fore be  appliei  for  a  patent,  tbe  law  will  not 


Imply  a  contract;  and  tbat  a 
be  Implied  iu  favor  of  an  employee  wbo  bHS 
[bus  placed  a  piitetited  device  iu  the  public 
aervice.  as  ti>  (lie  macblnes  caii<iiriicti.'ii  and 
use<l  after  hia  paieot  has  been  obiniDed. 

'Prom  thia  decree  the  claimani  ap-  [420 
pealed  to  thia  court. 

Mr.  Haibert  E,  P»ine  for  appellant. 
Mr.  J.  M.  Dtckinaon.  Asaislaut  Attorne/ 
General,  for  apptUee. 

Mr.   Ju'tkt   Brown  delivered  the  opinion 

of  the  court: 

This  case  raises  the  question,  wbicb  baa 
been  aeveral  times  pre^enieil  10  thi!  court, 
nliether  an  employee  piiid  by  salary  or  wni:es, 
wlio  ilevises  an  Improved  mi-iliml  nf  itnini;  Lla 
work.  uHJDg  the   property  or  lalnfr  of  bis  em- 


+  (1)  Durln  J  the  period  Of  time  within  whlcb  thi 
olnlnnntluveniiMl  che  device*  bereaftermenttonei 
be  VB1  Id  tbe  deleadanla'  employ loeiii.  and  re 
opliod  nraset  or  a  salary  tor  bl*  services.  Ttai 
ti'ms  of  lita  cmployiDpDt  required  bun  10  exercln 
litameclinnioal  ■kldlDttaeseTTloeotthcdcfi:MdaiiU 
but  aid  Dut  require  ibe  exercise  of  bis  It 

mnlue  In  guoh  eerrlce, "  "■- 

anil  tbe  rlgbt  to  use  an; 
without  compensation  t 


lOQIOtCIl 


Letters  patent  of  tb 


re  Brant 


le  clalmaal,  whUe  In  ibe  service  of 

■nta,  as  lollows:  No.  97.901.  dated  December  II. 
UW.  tor  a  csnridiie-loadliiK  mnchlnei  Nn.  l(a.KW. 

oblne:  No.  m.flOS.  dated  "(Jclober  ».  \m.  rnr 'a 
carirldite.jrttUHlnitmBcliineiNo.  EJHTS-rtati'dOcln- 
ber  14.  \^.  Inr  a  cartrldero  anvil:  No.  iu.uic;.  dutpd 
Hav  -U,  IWl.  lor  a  carlrldae-bcadliiK  macblne; 
Ko.:lGT.e«l.  dated  Mar  Itl.  laffi,  tor  a  iirlmloK  tool 
for  reloading. 

(ti  Tbe  manner  In  which  the  Invention  above  ro- 
tated to  originated  and  came  Into  tbe  uBO  of  tbe 
nvemment  vui  us  tollowe: 

Id  1807  tbe  claimant,  belnaa  mscblolMor  ikllled 
nechattlc  in  tbe  FrankCord  Areennl.  and  (rptttnic 
as  compensation  |4  a  dny.  cBmetoOencrsI  Uen^I. 
tlkeoommaDdlnB  officer,  and  BuirKfiled  that  nu  Im- 


H  lejrolOrnccimlBry  oblltration  01 

tlons.  or  asBiuKCd  to  (but  duty,  s 
UTitil  It  wna  redurod  10  paper  In  tbi 
ll;tlbledraHlni{,  was  mode  out  oft 
nt  tba  iiraumiland  durlnv  tbe  time 

priy  bleown:  and  thetboiiirhl  am 
(levoiod  to  It  were  voluniurili  11I1 


mpcaed  upon  bim  by  tl 


^e  detetidatitB  iiiidiT  ib<!  supcr>- 
lal.  were  aLsn  Itr4>uirlit   to  tbe 


eartridKes.  sod  eihlbli 
L 'which  Is 


ittiiuandlns  ufB- 
died   m  patent 


r.  Ihei 

Ho  B7,W.. 

OeDeiat  Den^t,  after  due  examination  and  con- 
Mdentlon,  suttaorlu^  tbe  construction  of  such  a 
macblne.  The  machine  wae  hullt  nt  n  rnEit  of  $IJUO 
by  toe  Untied  Sutea  necordlnjr  tnibedvsitin  of  the 
olalmant.  On  itsoompletlim  It  proved  to  be  thor- 
oovblr  saClstactory  to  <hc  eommandlnir  offlcer. 
who  authorized  the  oonttrudlon  of  a  (ccutid  ma- 
Oblne.  The  construction  oltratb  took  pliicei.adcr 
Ibe  ImmedlBlis  mpernslon  of  tbe  clnltuatit,  and 
•uob  supervision  was  a  part  of  bla  ordinary  duly 
and  employment.  8ut>sequcnily  succcHlve  00m- 
mandlDii  officers  ordered  from  time  to  time  six 
oiber  macbinea  to  be  ooneiructed.  which  In  llko 
manner  were  built  under  the  Imiucdlaie  supervi- 
sion of  tbeclalmant,  and  all  of  three elRht  nmc^hlnes 
were  completed  prior  to  the  elaimant  tUlDK  td*  ap- 
pUotlonforapHteal. 

After  his  patent  had  been  Issued  a  ninth  maoblne 
WaaalBO  ordered,  and  In  like  manner  oDnrtructed 
nnder  tbe  Immediate aupervlslon  ot  tbeclalmant. 
Tbeao  maoblbes  bave  been  used  by  tbeirovcrninent 
at  tbe  Frankford  Arsenal  In  tbe  mnnufacture  of 
•artrldKCB.  and  oontlnDelousetothepreaeuctlme. 

{8>  At  00  tiOM  did  tbe  olalmant  ever  brlnir  bla  In- 
vaatton  before  a  commanding  olScer  or  other 
bject  of  purchase 


in  ezureHBgree- 


„ borne  excluilu'ly  bv  tb« 

Kovcrnment:  but  the  cfallmant  did  i)»I  use  any 
property  of  tbe  defendonls.  or  thi-  sori'loes  nf  any 
employee  of  the  defendania.  In  makiiia  or  ilevckip- 
Ing  or  perfect ln)[  the  InvenlloDB  ihetnselves.  In 
sHcbcase  one  or  more  machines  orarili'lo«->f  maih 
ufaccure  embodying  the  InvcnOon  had  Ikh'u  con- 
structed and  vBS  In  operutlon  or  use  In  (be  ar- 

beforc  he  lllpd  no  appllcaUon  lor  0  piiii'iit, 

iGI  In  11^.  when  the  clulmant  mmlc  hi' Art:  inven- 
tion deerrli'iM  In  tbe  patents  hprrinlicI'iT''^  enum- 


.ra 


Ota 


le  his  « 


«uk--'«oft(aday. 

„,  , , , ,,  -.Id  he  ™'ln  liai 

apiiohiti'd  mastrr  armorer,  the  dudes  nt  wbicb  ace 
a  jicnerBl  supcniBlOD  of  tbe  shops.  Tbl.<  Increaae 
of  pay  and  advancement  of  pOE<ltli>u  Came  IbrouBfa 
end  by  authonvof  ttaeoominaiidinBOlllucnotth* 
arsenal,  and  the  coDaidet«tlon  or  reason  therefor 
was  that  the  chilmaotwas  a  (altbful.  InTCUIiWDt, 
and  CBjiublcemployee.  whose  service*  ware  of  great 

It  was  never  stipulated  by  any  oommandlnit  ofll- 
cer.  or  underaTi>od  or  agreed  to  by  tbe  olalmaDl, 
tbat  the  advance  ot  wafloa  vrtis  to  be  a  isjnslder- 
ation  fur  the  use  of  bis  Inventions,  tbniigb  tbe 
practical  ability  of  Ibe  clalmnnt  as  an  liivenlar, 
and  the  value  of  bis  Inventions  t.i  tbogovernment, 
did  operate  upon  tbe  minds  of  the  olBcers  In  esti- 
mating the  claimant's  sarvloea  and  ordering  bla  ad- 

iBj  Tbe  claimant  has  sold  tbe  rlgbt  to  us^  his  In- 
set forth  In  Boding  VII..  to  various  persons  for 

amountlDg  In  the  aggiegaie  to  $5^(10.    But 

.._. jjy  private  ma  II  utaotnreia 
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plover  lo  put  bii  fDTentioQ  IdIo  practical  form, ' 
And  BMenting  U)  the  use  of  luch  improvemenla 
bv  hit!  empluyer,  may,  by  tftklog  out  a  pnteot 
430] 'upon  such  InrentloD,  recover  a  royalty 
OTolbercompeDBatlou  [oraucb  UH.  In  a  series 
o(  cases,  to  which  fuller  reference  will  be 
made  hereafter,  we  have  held  that  thig  could 
not  be  done. 

The  priDclpleiireallv  au  application  or  out- 
growth of  the  law  of  eitoppel  in  paii,  by 
which  a  perBOD  looking  on  and  auenting  to 
that  wbicbhe  ba«  power  to  prevent  la  held  to 
be  precluded  ever  afterwarda  from  malniiin- 
Ing  an  Aclion  for  damagea.  A  familiar  in 
■tance  la  that  of  one  who  atanda  bv  while  s 
aalc  is  being  made  of  propertyin  which  he  ha* 
an  interest,  and  make*  no  claim  thereto.  In 
which  case  be  Is  held  to  be  estopped  from  set- 
ling  up  such  claim.  The  ramc  principle  is 
•pplied  to  an  iaventorwho  makes  his  disco v- 
ery  public,  looks  on,  and  permits  others  to  use 
ll  without  obJi.<ction  or  ae.'^rtloD  of  a  claim  for 
a  ruyaily.  In  such  case  he  is  held  to  abandon 
hla  Inchoate  riuht  to  the  exclusive  use  of  his 
Invention,  to  which  a  patent  would  have  eo- 
tllled  him  bad  it  been  applied  for  before  such 
nac.  Aa  was  said  by  Mr.  Jvrtiee  Story  in 
Finnoek  v.  DiiiloQUt,  87  D.  S.  3  Pet,  1,16  [7: 
827.  i^%\:  "This  inchoate  right,  thus  once 
gone,  cannot  afterwards  be  resumed  at  bis 
pleaaure;  for,  where  gifts  are  once  made  to 
the  public  In  this  way  they  become  absolute." 
"It  Is  possible,"  esiil  the  trial  court,  in  charg- 
ing the  jury,  "that  the  iDVcnlor  may  not  bavu 
intended  to  give  the  benefit  of  hla  discovery  to 
the  public,  and  may  have  supposed  that,  by 
giving  permission  to  a  particular  lndlvl<lual  to 
construct  for  others  the  tbing  patented,  he 
could  not  be  presumed  to  have  done  so.  But 
It  is  not  aqiiesitonof  inlenllon  which  is  in- 
volved in  the  principle  we  have  laid  down. 
bat  of  legal  inference,  resulting  from  the  con- 
dun  of  the  Inventor,  and  affectine  the  Inter- 
esls  of  the  public.  It  la  for  ibe  Jury  to 
■ay  whether  the  evidence  brought  this  case 
wllhln  the  principle  which  has  been  slated." 
This  language  was  quoted  with  approval  in 
Grant  y.  liayiiumd,  St  U.  8.  6  Pet.  218  [B: 376]. 
Bo  also.  Id  Shaw  v.  Vooper,  82  U.  3.  7  Pet. 
SBS,  823  [6:  689,  700],  It  wsaheld  directly  that 
"whatever  may  be  the  Intenlion  of  the  In- 
Tentor,  if  be  auHeti  his  Invention  to  go  iulo 
public  use,  through  any  means  whatsoever, 
without  the  Immediate  asaerlion  of  his  right, 
be  is  not  entitled  to  a  patent." 
431]  The  application  of  this  priticlple  to  a 
■Ingle  individual  whom  the  patentee  has  per- 
mitted to  make  use  of  bis  invention  without 
claiming  conpennation  therefor  first  arose  in 
JfetVurjjv.  Ainsi/and,  42U.8.  IHow.  BCe[lI: 
lOa].  In  Ibis  case  the  patentee,  Harley,wasem- 
ployed  by  the  defendants  at  cbeir  foundry  up- 
cm  weekly  wages.  While  so  employed,  he  in. 
Tented  the  patented  improvemenls.  making 
uperlments  in  the  defendants'  foundry,  and 
Wholly  st  their  eipenaa  The  reauli  proving 
useful,  hla  wages  were  increased.  He  cou- 
tlnued  in  their  employment,  during  all  of 
Which  time  he  made  rcUers  for  them,  spoke 
ftboul  procurlaga  patent,  and  Qnally  made  an 
application,  which  wna  granled.  He  aasisned 
ue  patent  to  the  plalnlTffa,  after  the  defend- 
uita  had  declined  hi*  propcNiUon  that  they 


should  lake  out  ■  patent  and  purchasa  his 
right.  He  made  no  demand  upon  them  for 
compensation  for  using  bis  improvement,  and 
gave  them  no  notice  not  to  use  it,  until  amis- 
underslanding  bad  arisen,  when  he  left  their 
employment,   and  made  an    agreement   with 

SilaintffFs  to  assign  hie  right  to  them.  The  de- 
eudanis  coulinulug  to  make  the  rollers  on  his 
plan,  the  action  was  brought  by  the  plaintiffs. 
without  any  previous  notice  by  them.  It  was 
held  that  the  facta  above  ataied  Justified  the 
presumption  of  a  license  to  use  the  invention, 
and  that  (he  charge  of  the  court,  that  the  de- 
fendants might  continue  to  use  it  without  lia- 
bility to  the  plaintiffs,  was  correct. 

In  the  ciieeof  Sotumon*  v.  VnibxL  Stale;  187 
V.  8.  343  [84:  667],  one  Clark,  who  was  In  the 
employ  of  the  government  as  chief  of  the 
bureau  of  enfjraving  and  printing,  conceived 
the  idea  of  a  self -canceling  stamp,  and  pre- 
pared a  die  or  plate  therefor,  making  use  of 
Ihcservicesof  theemployt^esof  the  bureau  and 
the  property  of  the  government.  While  his 
application  for  a  patent  was  pendlug.  he  as- 
signed his  rights  to  the  appellant,  Solomons,  in 
payment  of  an  account  between  Ihem.  On 
taking  out  the  patent,  the  appellant  oottfled 
the  Commissioner  cf  Internal  Revenue  thai  he 
was  the  owner  of  the  patent,  and  demanded 
compensation  for  the  use  of  the  stamp  on  whis- 
key barrels.  It  further  appeared  that  Hr.Clark, 
as  chief  of  the  bureau,  bad  been  asatgned 
the  duty  of  devising  a  stamp  for  this  purpose, 
and  It  was  not  understood  or  Inlimaied 
that  tlie  ■stamp  which  he  was  to  devise  [433 
should  be  patented  or  become  his  peraonsl 
property.  Indeed,  before  the  final  adoption  of 
tlie  stamp,  hesaldlhat  the  design  was  his  own, 
but  be  should  make  no  charge  lo  the  gorem. 
mvnt  theieror,  as  hewaaemployed  on  a  salary 
by  the  government,  and  had  used  its  machin- 
ery and  other  property  In  the  perfection  of  the 
stamp.     It   was   held  that,   having  been  em- 

Slojed  and  paid  to  devise  a  new  slamp.  the 
iventioD,  when  accomplisLed,  became  the 
property  of  the  government,  and  that  the  pat- 
entee bad  practically  BoUl  in  advance  whatever 
he  might  be  able  to  accomplish  in  that  direc- 
tion. 

A  similar  case  was  that  of  Ijan*  4  B.  Oe. 
V.  Loekt.  160  U.  8.  193  [37:  1046],  in  which  an 
en);in<:er  and  draf'tsman,  at  a  fixed  salary.  In 
the  employ  of  the  defendants,  and  using  Ibelr 
tools  and  patterns,  invented  a  stop  valve,  wbich 
the  firm  used  with  bis  knowledge  in  certain 
elevators  constructed  until  its  dissolution,  an  I 
after  that  a  corporation  organised  by  the  Hrro 
used  it  in  the  same  way  and  witb  the  like 
knowledge.  It  was  held  that  the  patentee, 
having  made  no  claim  for  remuneration  tor 
the  use  of  the  patent,  saying  that  he  did  not 
desire  to  disturb  his  friendly  relations  with 
the  Arm,  might  be  presumed  to  have  recog- 
nized an  obligation  lo  permit  them  to  tue  the 

In  VcAUer  r.  Unit^  Statm,  ISO  U.  8.  434 
[37:  1180],  there  was  an  expreaa  lioenM  by 
an  employee  in  the  Treasury  Department  to 
such  deparimcnt  and  lla  bureaus,  of  a  right  to 
make  and  tise  machines  containing  tM  liB> 
proTements  of  the  patentea  to  tbe  end  of  Ibo 
patented  term,  and  It  was  held  that  thia  una- 
ment  could  not  be  Tarlod  bjr  panri  orWaaoa 


UM. 
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th&t  it  wu  lo  tenointle  apon  the  discharge  of 
the  patentee  from  Ibe  employment  of  the 
gofernmcnt. 

In  Kei/et  v.  Euraka  Omaoi,  J/in.  Cb.  1S8  V. 
6.  ISO  [SS:  029],  a  penon  In  the  emplo;  of  n 
•meltleg  company  in ventad  mew  method  of 
wlthdrttwlDg  molten  metal  from  »  furnace, 
took  OIK  a.  patent  for  It,  and  permitted  bla 
employer  to  uec  it  without  charge  ao  long  as  be 
remained  in  lis  emplny.  which  wai  about  ten 
veare.  It  waa  held  that  Ibere  wai  at  least  an 
implied  llcenie  to  use  the  impro*emeiitwl1hout 
433]payment  of  royaliiea  during  •the  cootln- 
uance  of  hlsemploymeDl.  and  also  a  license  to 
uae  the  invention  upon  the  eame  terms  and 
royallies  flied  tor  other  parties,  from  the  time 
the  patentee  left  Ihe  dofendant'a  employment. 

An  attempt  is  made  lo  differentiate  the  cue 
under  coniEilernllon  from  those  above  cited  In 
the  facl.  Htated  in  the  third  finding,  thai  the 
liiTentlon  Id  this  case,  until  It  waa  reduced  to 
pa!>cr  in  Ibe  form  of  an  intelligible  drawing, 
wan  made  out  of  the  hours  of  labor  at  tbe 
HrBcnal.  and  during  the  time  which  properly 
belonged  to  the  patentee,  and  that,  by  finding 
four,  "tbe  claimant  did  not  use  any  property 
of  the  defendants  or  Ibe  services  of  any  of  the 
employees    of  tbe  defendants  in  making 


uectjon  wiib  tbe  further  finding  thai  "Ihe  cost 
of  preparing  palterna  for  tbe  IroD  and  steel 
castings,  and  of  preparing  working  drawings, 
and  of  constructing  working  machines,  was 
borne  eiclusl»cly  by  Ibe  gOTeromcul,"  and 
Ihst  in  each  rnse,  one  or  more  machines  or 
articles  of  manufacture  embodying  ihe  inven- 
tion bad  been  constructed  and  na»  in  opera- 
lion  or  use  in  Ibe  arsenal  with  the  claimant's 
knowleilge  and  consent  Itetore  he  filed  an  ap- 
plication forapati'Di.  Tbe  Inference  to  be 
deduced  from  Ihe  findings  Is,  in  substance, 
that,  while  the  claimant  used  neitber  the 
property  of  thegoverumeni  nor  the  services 
of  lu  employees  in  conceiving,  developing,  or 
pcrfeclini;  tue  inventions  themselves,  tbe  cost 
of  preparing  the  patterns  and  working  draw- 
ings of  Ibe  macbitit'S,  as  well  as  the  cost  of 
Gonatructing  tbe  oiacbines  themselvea  that 
were  made  in  pulling  the  inveolions  into  prac- 
tical use,  was  borne  by  the  government,  tbe 
work  being  aim  done  under  the  immediate 
tapervisioD  of  tbe  clnimanl. 

There  Is  an  assumption  by  the  claimant  in 
this  connection  that,  if  he  did  not  make  use  of 
tbe  lime  or  property  of  the  government  in  con- 
ceiving and  developing  his  ideas,  tbe  fact  is  an 
Important  one  as  distingulsbing  tblB  ca»e  from 
those  above  ciled.  In  view  of  the  findingihat 
he  did  make  use  of  the  property  and  tatior  of 
tbegovernmenlin  preparing  palierns  and  work 
in  e  drawing!!  andcooslrucllog  bis  working  ma- 
434]cblnei.  *lbe  distinction  is  a  very  narrow 
one. — loo  narrow,  we  Iblnk,  to  create  a  differ- 
ence in  principle,  or  to  prevent  the  application 
of  Che  rule  announced  in  (hose  cases.  In  Solo 
mirruv.  CniUd  SUiM,  137  V .  &.  M2  [M  867), 
the  finding  was  that,  while  employed  as  chief 
of  the  burean  of  engravingand  printing,  Clark 
conceived  tbe  idea  of  a  self  canceling  stamp, 
and  under  his  direction  tbe  employees  of  thai 
bureau,  using  government  property,  prepared 
(60C.& 


Clark. 

In  every  case,  ihe  idea  conceived  li  the  )a- 
venlion.  Sometimes,  as  in  tbe  case  of  ifeChrg 
V.  Kiifftland.  42  U.  B.  1  How.  803  [11:  108]. 
a  series  of  experiments  li  necessary  to  develop 
and  perfect  the  invention.  At  other  times,  al 
in  the  case  under  consideralton,  and  apparenllj 
In  the  Seiomoitff  Oatt,  the  Invention  may  m 
reduced  to  paper  in  tbe  form  of  an  intelligible 
drawing,  when  nothing  more  is  necessary 
than  tbe  preparing  of  patterns  and  worklu 
drawings,  and  tbe  embodlroenl  of  the  original 
idea  In  a  machine  constructed  accordlngif. 
Now,  whether  the  properly  of  the  government 
and  Ihe  services  of  its  employees  be  used  In  ths 
experiments  necea<iary  lo  develop  tbe  Inven- 
tion, or  in  tbe  ptepHratlon  of  patterns  and 
working  drawings  and  the  construction  of  Um 
completed  machines.  Is  of  no  Importance 
We  do  not  care,  in  this  connection,  lo  dwell 
upon  Ibe  niceties  of  the  several  definitions  of 
the  word  "develop"  as  applied  lo  an  inveo- 
linn.  The  materml  fact  is  that,  in  both  tbii 
and  tbe  Sntomont'  Cote,  tbe  patentee  made  DM 
of  the  labor  and  properly  of  Ihe  government 
in  putting  bis  Invention  Into  the  form  of  aa 
operative  machine,  and  whether  sucb  employ- 
ment was  in  Ihe  pretimlnary  stage  of  elslMr- 
Hllng  and  eiperimenling  upon  the  original 
Idea,  pulling  that  idea  Into  definite  shape  bf 
pallerna  or  working  drawings,  or  finally  em- 
bodying It  In  a  completed  mscblne,  Is  of  no 
consequence.  In  neiibercseedtd  lliepalenIM 
risk  anything  but  the  loss  of  bis  personal  exer- 
tions in  conceiving  the  invenlion.  In  bolh 
cases,  there  was  a  question  whether  marblnM 
made  after  his  Idea  would  be  succesaful  or 
not,  and  if  sucb  niachinea  had  proved  lo  b« 
impruciicabic,  tbe  loei  would  have  fallen  upon 


the  government  in  putting  liis  conccplloDi 
into  practical  shape,  is  important  only  aa  fur- 
nisbing  an  item  of  evidence  tending  lo  show 
that  Ibe  patentee  consenled  to  and  encouraged 
the  governmenl  In  making  use  of  his  devices, 
Tbe  ullimale  fact  to  be  proved  la  tbe  estoppel, 
arising  from  the  consent  given  by  tbe  pHlenleo 
to  the  useot  bis  inventions  by  the  government 
without  demand  for  compensation.  The  moat 
conclusive  evidence  of  such  consent  la  an  ex- 
press agreement  or  license,  such  as  appeared 
in  .VcAlfffT  V.  UjtiUd  Stattt.  150  U.  S.  424  [37: 
1130]:  but  it  may  also  be  shown  by  parol 
tesilmony,  or  by  conduct  on  the  part  of  Iha 
patentee  proving  acquiescence  on  his  part  111 
the  use  of  his  Invenlion.  The  fact  that  he 
made  use  of  ihe  time  and  tools  of  his  employer, 
put  at  his  service  for  the  purpose,  raises  either 
an  inference  that  tbe  work  was  done  for  Ibe 
benefit  of  such  employer,  or  an  implication  of 
bad  faith  on  tbe  patentee's  part  In  claiming  Ihe 
fruits  of  labor  which  technlcaUy  he  lud  00 
right  to  enlist  hi  bis  service. 

There  Is  no  doubt  whatever  of  the  propod- 
llon  laid  down  In  Bolomont'  Cote,  that  Inemere 


ernmcnt  doee  n 
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ImprovemcDti  Id  the  machlnec  with  which  be 
U  cODDected.  aod  obinlnlDg  pateau  therefor 
u  bis  Iniliviiiual  properlv,  nnd  that  iti  auch 
cue  tbe  goTernmeDt  would  h&*e  no  more  right 
to  telle  upoD  and  appropriiite  such  properly 
than  a&fotLer  proprietor  would  have.  On 
the  other  hand,  It  Is  equall;  clear  that,  if  the 

fiateotee  be  emplojed  to  inrent  or  devise  aucb 
mproTemeoU,  bis  pftieota  obtained  therefor 
iMloiig  to  his  employer,  since  lu  making  auch 
IropTOTemeiiU  he  is  merelj  doing  what  he  waa 
hired  to  do.  Indeed,  the  Solomoni  Gat  might 
have  been  decided  wholly  uifon  that  ground, 
irrespective  of  the  queatlon  of  estoppel,  since 
the  finding  ww  that  Clark  had  been  assigned 
the  dutj  of  devising  a  stamp,  and  It  waa  un- 
derstood by  eTerybody  Ihal  the  scheme  would 
proceed  upon  the  asaumplion  that  the  best 
■tamp  whlcli  be  could  devise  would  be  adopt- 
ed and  made  a  part  of  the  revised  scheme. 
In  these  consultations  It  was  understood  that  be 
436]  waa  acting  In  *bis  olVcial  capacity  as 
chief  of  the  bureau  of  eoi^raviDK  aad  priDling, 
but  It  was  not  understood  or  InUmalea  (hat  Ibe 
atamp  he  waa  to  devise  would  be  patented  or 
become  his  personal  property.  Id  fact,  he  was 
employed  and  paid  to  do  tbe  very  thing  which 
he  dia,  vit.,  to  devise  an  improved  atamp;  and. 
baving  been  employed  for  that  purpose.  Che 
frulla  of  his  in  ventlveHkill  belonged  aamuchlo 
his  employer  BH  would  tbe  fruits  of  bis  mccban- 
ica!  abi)].  Bo,  If  the  inventions  of  a  pntenlee 
be  made  in  the  course  ot  his  employment,  and 
he  Linowlngly  aasents  to  the  use  ot  such  Id- 
rentioDS  by  hia  employer,  he  cannot  claim 
compensation  therefor, — especially  if  his  ei- 

Krlments  have  been  conducted  or  bis  machines 
ve  been  made  at  the  expense  of  such  em- 
pioyer. 

The  following  remarks  of  tbe  court  Id  Solo- 
mon* V.  United  BtaM,  187  U.  8.  846  [84:  669], 
we  pertinent  in  this  connection:  "So,  also, 
when  one  la  in  the  employ  of  another  in  a  cer- 
tain line  of  work,  and  devlsea  an  improved 
method  or  lostrumeut  for  doing  that  work, 
and  usea  the  property  of  hts  emj^oyer  aad  the 
■ervlcea  of  other  employees  to  develop  and  put 
In  practical  form  hia  invention,  and  eipre^sly 
Msents  to  the  use  by  his  employer  of  such  io- 
Teniion,  a  Jury,  or  a  court  trying  the  facta,  is 
warranted  In  finding  that  he  has  so  far  recog- 
nized the  obligations  of  service  flowing  from 
bis  employment,  and  the  benefits  resulting 
from  the  use  of  the  property  and  the  assistance 
of  the  coemployees  of  his  employer,  as  to  have 
given  to  auch  employer  an  irrevocable  license 
to  uae  such  invention." 

The  acquieM:ence  of  the  claimant  fa  this 
'-  -"--    leof  bla  InveotloD  by  the  govern- 


by  tbe  commanding  officer  waa  procured  at 
his  auggeatlon;  that  the  patterns  and  working 
drawings  were  prepared  at  the  cost  of  the  gov- 
nrment;  thiu  the  macfainea  embodying  his 


Inventions  were  also  built  attheexpeDWotthe 
government;  that  he  never  brought  his  inven- 
tions before  any  agent  of  tbe  government  aa 
the  subject  of  purchase  atid  sale;  that  be  raised 
no  objection  to  the  use  of  his  Inventions  by 
the  government;  and  that  the  commanding 
offlcer  never  undertook  to  incur  a  legal  or  pecu- 
niary obligation  on  the  part  of  "the  gov-  [437 
erument  for  the  use  ot  the  Inventions  or  tbe 
right  to  manufacture  thereunder.  It  further 
appeared  that  from  time  to  time  his  wages 
were  advanced  trom^  to  (6  a  day,  and  while 
It  waa  never  stipulated  by  the  commanding 
offlceror  understood  h;  the  claimant,  that  tbe 
advance  of  wages  was  a  consideration  for  the 
use  of  the  inventions,  the  practical  ability  of 
tbe  claimant  as  an  Inventor,  and  Ibe  value  of 
his  Inventions  to  the  government,  did  operate 
on  the  mlnda  of  the  officers  In  estimating  the 
claimant's  aervlcea  and  ordering  his  advance- 
Clearly,  a  patentee  has  no  right,  either  In 
law  or  morals,  to  persuade  or  encourage  offi- 
cers of  the  government  to  adopt  hie  inventions, 
and  look  on  while  they  are  ijeiog  made  uae  of 
year  after  year  without  objection  or  claim  for 
compensation,  and  tben  to  set  up  a  large  de- 
mand upon  (be  ground  that  the  government 
bad  impliedly  promised  to  pay  tor  tbeir  uae.  A 
patentee  la  bound  to  deal  fairly  with  the  govern- 
ment, and  if  he  has  a  claim  against  it,  to  make 
such  claim  known  openly  and  frankly,  and 
not  endeavor  silently  to  raise  up  a  demand  In 
his  favor  by  entrapping  its  officers  to  make  use 
of  his  inventions.  While  no  criticism  is  made 
of  the  claimant,  who  was  a  simple  mechanic, 
and,  as  found  by  tbe  court  of  claims,  "a  faith- 
ful, intelligent,  and  capable  employee,  whose 
services,  were  ot  great  value  lo  the  govern- 
ment." and  whose  conduct  was  "fair,  honest, 
and  Irreproachable,"  and  while  the  govern, 
ment  appears  to  have  profited  largely  by  bis 
Inventive  skill,  we  are  of  opinion,  for  the  rea- 
sons above  stsled.  that  the  appeal  in  his  t)ehnif 
should  be  addressed  to  the  generosity  ot  tbe 
legislative,  rather  than  to  the  Justice  of  the  Ju- 
dicial, departmi-nt. 

It  may  be  adiled,  inthlaconnectloo.  that  the 
inventions  which  the  claimant  suggested  lo 
the  commanding  officer  to  adopt  were  mere 
undeveloped  concepilona  of  his  own  that  bad 
never  been  embodied  in  a  machine;  that  it 
was  uncertain  at  tbis  lime  whether  he  could 
or  would  obtain  patents  for  them.  It  he  did 
not  obtain  patents,  Ihelr  use  was  open  to  any- 
body. Under  such  circumstances.  It  is  Impos- 
sible to  say  that  an  officer  of  the  gOTernmeni, 
conceiving  that  he  had  full  authority  ■to[438 
make  use  of  them,  agreed  by  their  adoption 
to  pay  for  the  value  of  the  uae  of  such  ma- 
chines under  patents  that  might  be  applied 
for  and  granted  In  the  fnture. 

W«  ar«  eUarly  of  opinion  Ouii  the  earn  it  ott- 
ered by  our  former  deeitiotu.  and  that  the  judg- 
ment qf  lAe  eovrt  beiov  m,vM  be  afflrmed. 

IfOU.S. 
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BOCTHERK  PACIFIC  COMPAST.  iV    *>".  8  Hurbt.  ft  C.  889;  Charla  v.  Uiutor,  L. 
inSrr.,  R8C.  P.  Dl».  482. 

c-  Wbeo  the  two  KTranU  are  aervuitx  of  the 

same  miBler,  and  where  the  serTlce  of  each  will 
brlag  tbem  go  far  to  work  In  the  Rame  place 
BOdat  (faesEime  time  thai  the  negllgeuceof  ODe 
(8«e8.C.SepiirteT'(ed.<aB-UL)  '"  what  he  is  dolQjt,  nt  part  of  the  work  wliicb 

be  is  bound  to  do,  may   injure  the  other  while 

ContTihvtory  mgUgtMt.  <^<"''K  ',''«  '"'^  "'»''">  }^  "  l^u^d  "■  do.  the 

mnster  Is  Dot  liable   to  the  one  aervaot  for  the 

•llh    tha  Kspuintv    that  ■    nafmnas  waa    tn  ha  al       ("'''    COQl  C*E>.  T.    ifniT,  8  MSCq.  SDO:     iURnSV  T. 

e;^  »"?s  ss"m"'s;;.o"  X »  jb"'-"'  »  a.  l  b.  i  o.  p?m,.  29.,  h/m. 

Mtaer  glBDalmrnlngnf  his  beiuv  under  tbecar,  ^'"""  "•  Tork,  N.  A  B.  R.  Co.  S  Eicb  348: 
ID  order  to  protect  hlmtelt,  and  ai  the  caboou  fkarler.  LiiitU'iy,  11  C.  B.  H.  ^.  4!£i;  Ftltham 
lacked  'lowlr  down  It  wh  botb  beard  and  aeeo  T.  Eiinland,  7  Best  &  S.  071;  JUen  v.  iVeu 
brtiimln  nmoictlmeto  enalilehlintaKet  from  Oa*  Ga.  L.  K  ^  Eich.  Di».  2B1:  LottgroKj. 
vaAn [he  car,  he  wai  guUty  o(  negligence  wbich  London,  B.  i  S.C.  It.  Co.  16  C,  B.  N.  S.  609- 
isecludn  reciivery  for  bu  dMlta.  althourb  re-  HoatUM  v.  Landort  Steel  Co.  L.  H.  10  6.  B.  82; 
Bancewa.  placed  by  him  oo  the  «.^[nRwhiob  _jr^  york  A  N.  B.  R.  Co.  ?.  i/j«/«,  ?  U.  S. 
palrcr.whoremainMoothertdeodbetraok.  i,Zt.UV<A.  Rep.  8rifa«"n««  <E  0,  R.  Co. 
[Ho.  31.]  V.  Artdrfo*.  50  Fed.  Rep  788,  27  Ohio  L.  J. 

396;  VaitWirkUy.  Manhattan  R.  Co.  82  Fed. 
Decided  Janu-    Ri'p.  276;  £bff0>i  v.  HovUon    &  T.  C.  R.  Co. 

33  Fed.  Rep.  «fl3,  Howard  v.  Denver  dt  S.  G. 

R   Co.  26  Fed.  Rep.  887. 

rr  ERROR  to  the  Supreme  Court  of  tbe  The  followlog  are  coses  in  the  slnle  coarta  io 
TerritOTy  of  TJlab  to  review  a  judgment  of  which  car  repairers  have  breu  beld  to  be  co- 
that  court  alfirniiDg  a  judgmcut  of  the  trial  servanta  nitbeQuinePrs,  brakem^o,  aodswitch- 
eoun  of  the  state,  iu  favor  of  the  plaimlff,  men.  TbeEr  maia  fai-Ia  aie,  fo  everf  inatancv, 
Ualola  Pool,  admiulgtratiii  of  Josepfa  8.  Pool,  similar  to  the  pri'seut  case. 
deceaaed,  agaiosi  the  Soutbem  Psciflc  Cum-  Betel  v  Aeu  York  C.  it  H.  S  R.Co.  TO  N,  T. 
panj.  deCeDdant,  for  damages  for  the  death  of  171;  UnfHcd  \.  Baltimort  >t  0.  £t.  Co.  H4  W. 
the  platalifTs  totestate  caused  b^  the  negli-  Va.  240,  2G9;  TexoMA  P.  R.  Co.  v.  OumptloH, 
geoce  of  defendant.  Rteerted  mlh  directum*  4  Ter.  Civ.  App.  Sfl;  Corcoran  t.  Dfl'iicare, 
foraitm  trid.  L  <t  W.  R.  Co.  ISB  N.  T.  678:  Teiae  tt  F.  R. 

See  same  ca.se  below,  7  Utah,  803.  Co.    v.  Rarrington,   63  Tex.  697;    Uilman  v. 

Tbe  facts  arc  slated  In  the  optDion.  Ea*t»rn  R.  Corp.  10  AIIud,  238,  87  Am.  Dec. 

Jfr.  Harwell  ETa.rte,  for  plaintiff  in  63Si  Chicago  d:  A.  R.Oo.v.  Mvrp'it/.^TH.SSi. 
•rror:  6   Am.  Rep,  *S;   Peterifm  y.  Chicago  &  N.  W. 

The  phintiff'B iDteslate  on  entering  Ibeserv-  R.  Co.  67  Mich,  102;  Kirk  v.  Atlanta  *  0.  A. 
Ice  of  the  Southern  Paciflc  Company  assumed  L.  R.  Co.  94  N.  C.  BSS,  55  Am.  Rep.  031;  Rilt 
as  one  of  the  incidents  of  hia  employment  the  v.  Ltminille  A  N.  K  Co.  SI  Am.  &  Eng.  R. 
rllk  of  being  injured  bj  tbe  negligence  of  Kil-    R.  Cas.  289. 

Patrick:  that  is  to  say.  Pool  and  Kilpatrick  The  only  Inference  to  be  drawn  from  the 
were  fellow  aervania  as  tbe  term  la  used  In  evidence  Is  that  theaccldeot  wascauMd  by  Ibe 
law.  net;ligenre  of   Rice,  aoolber  csr  repairer,  and 

A  workman   assumes  all  tbe  obvious  risks    not  by  the  ncglifccnce  of  Eilpalrlck.   Pool  and 
tBddent  to  bis  employment,  among  which  are    Rice,  being  car  repairera,  were  of  course  fel- 
the  riaks   which    he  incurs  by  reason   of  Ibe   low  servanis. 
IKKllgeQce  of   the  men  with  whom  he  worka.        The   plaintiff's  intestate  was  guilty  of  coo- 

Baj'dali  J.  Baltimore  <£  0.  R.  Go.  109  U.  B.    tribulory  ueeligeocc. 
<78  (37:  1008);  Chicago,  M.  ±  St.  P.  B.  Co.  *.        (yRarke  v.  Union   P.   R.  Co.  33  Fed.  Rep. 
Bou.  118  U.  S.  877  (28:  787);  Quebec  8.  S.  Oo.    1B9:  Sovthern  Pae.   Co.  t.  Ssfcy.  183  U.  8. 146, 
T.  Mtrehant,  188  U.  S.  37&  (33: 056);  Baltimore   166  138:  891,  896). 

4  0.  R.  Co.  V.  BavgA.  149  D.  B.  86S,  884  (37:  .Vewrs.  Samuel  Shellabarver  and  Jert- 
778,  780);  Oonaav  v.  Btlfml  <t  N.  C.  R.  Co.  11  miah  M.  Wilion.  for  defendant  in  error: 
It,  Rep.  C.  L.  845,  381;  Wilton  v.  Mem,  J,.  Tbe  effect  of  the  gf  neral  verdict  i[i  tbe  case 
R.  1  H.  L.  8c.  326.  845;  Northern  P.  R.  Co.  v.  is  conclusive,  under  the  state  of  proofs  shown 
BamUs,  164  U.  8.  849  (88:  lOOB);  Morgan  v.  by  this  record,  lo  the  effect  that  the  defeodanl 
YaU  of  Stnth  R.  Co.  L.  R.  I  Q.  B.  HB.  6  beluw  was  guilly  of  negligence,  and  that  tbe 
Beat  &  8.  784,  AFg  5  Best  &  8.  570,  560;  deceased  was  not  guilty  of  contributory  negU- 
Campbell  y.  Pcnni^ltania  R.  Oo.  (Pa.)  2  Atl.    gence. 

Hep.  489;  FaneeU  v.  Boilon  <t  W.  R.  Orp.  Richmond  <ft  D  R.  Co.  v.  Power*,  149  U.  8. 
4  MeL  49.  38  Am.  Dec.  880;  Waller  y.  ii-A5  m.  M2.  MZn  Sioux  dli/ dt  P.  R.  Co.  v. 
Bvuth  Enttern  S.Go.  2  Hurlst.  &  C.  102;  Loeell  Stout,  84  U.  8.  17  Wall.  637  (81:  74S);  Waih- 
▼.  i/owsH.  L.  H.1C.  P.rMv.l61;aaa  v.JoAn-   ington  A  O.  R.  Co.  ».  MeDadt,  185  U.  S.  564 

Va^~A»  totreiOom  nf  fHatnttg  from  eonirtlm.  [  Attn  taprmefbaitj)  af  mnttei-  to  rtmrnt  fiir  eart' 
toy  neffHoencs,  aeeemaru  to  enlOlt  Mm  Co  reeotert  fulaeu  atid  eompttcncu  "/  tOMcrranu,— aee  note  to 
-aae  noiea  to  Btokaa  v.  Saltoiiatall,  10:  tU.  I  Wabaab  B.  Oo.  v.  HeDanlela.  tl:  tOL 
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(M:  285t-.  Delavare,  L.AW.RO0.  t.  Owi- 
MTM,  139  U.  S.  4eS  (35:  214). 

Tlie  deciBioQ  of  Ihe  queBtton  ol  Degligeuce 
Ougbt  Dot  to  be  nitbheld  from  the  Jury  unless 
the  erldence.  after  giTJug  the  plaintifF  the  hen* 
efli  of  every  iofeience  to  be  fairly  drawn  from 
It,  80  condUBlvelj  shows  coDdibutoiy  aegli- 
fience  that  the  court  would  be  compelled  fn  the 
exercise  of  sound  judicial  diBcretlon  \0  set 
Slide  acy  verdict  tendered  01  retuined  In  his 

Kane  T.  NorUwrn  0.  R.  Oo.  12817.  8. 01  (89: 
S39)i  Morton  v.  Detroit,  B.  C.  A  A.  B.  Co.  Bl 
Uich.  123:  Detroit  <t  M.  B.  Co.  y.  Steinburg. 
IT  Hich.  09. 

Tbe  qucBtion  of  fdlow  service  Is  one  for  the 

*  a»%T.(?Omnw,70U.S,13W«Il. 400(20: 
440);  Wiggint  v.  Burkham,  77  U.  8.  10  Wall. 
120,  IBS  (10:  880,  866);  Uatl.ar  Mfrt.  Nat. 
BaakT.  Morgan.  117  U.S.  123  (30:821);  £'an« 
V.  Northtm  0.  B.  Co.  12»  U.  8.  06  (32: 
842} 

It  la  only  where  there  ii  do  dispute  about  the 
facts  ibat  eoter  ioto  the  questfoo  that  tbe  court 
b  Justified  In  decidlog  the  question  without 
the  finding  ot  the  Jury. 

IWand  v.  apragut.  87  TI.  8.  13  PeL  886  (9: 
1107);  IndiaaaiiHii  £  St.  L.  B.  Co.  t.  Morgm- 
»Urn.  lOa  III.  al6;  Chieam  &  N.  W.  R.  Co.  v, 
Moranda,  108  III,  573;  (Aiaigo  it  A.  R.  Co.  v. 
KOly.  127  111.  837-M2;  Unit  t.  PUlcdtlphia 
&  S.  Mail  a.  a.  Co.  88  Pa.  260;  MuOan  v.  HU- 
adelphia  A  8.  Mail  B.  S.  Co.  78  Fa.  25,  21  Am. 
Bep.  3, 

Kllpatrlck,  the  neglisent  employee  ot  the 
company,  was  not  a  fellow  servant  with  the 
deceased,  Pool. 

IJoug/iY.  remtdP.&C^i.lOOIJ.S.  213(25: 
612);  Uni^n  P.  B.  Co.  v.  Snyder  ('■  Union  P.  B. 
Co,  V.  Danid^')  1B2  U.  9.  631.  6B8.  689 188:  507. 
600,  BOl);  Corcoran  v.  UoWreok.  50  N.  Y.  517, 
17  Am.  Rep.  860;  FuUer  v.  Jeioett.  80  N.  Y. 
46, 86  Am.  Bep.  675;  NorOurv  P.  R.  Co.  v.  Her- 
btrl.  116  U.  8.  612,  610 (20;  757, 759); Skanny  v. 
AndrcKoggin  MilU.  66  Me.  431);  Chieago.  M.  d 
St.  PR.  (J>.v.«M.,H2  0.8.388(28:70-3);  Jtfii 
teuri  P.  B.  Co.  v.  Maebsg.  127  U.  8.  208  (33; 
100);  Van  Aztrg  v.  Union  P.  fi.  Oii,  35  Fed. 
Rep.  41;  Hoaari  T.  Denttr  dtB.  O.R  Co.SR 
Fed.  Rep.  810. 

Mr.  Jtulice  White  delivered  Ihe  opinion  of 

The  action  was  brought  below  to  recover 
damages  from  Ihe  defendant  (plaintiff  in  error 
heri!)  upon  tbeKround  that  he  bad  negligently, 
on8epiemberl2, 1888,  caused  an  Injury  which 
resulted  in  the  death  of  Pool,  the  pklatifF's  In- 
testate. The  cause  was  tried  by  a  Jury.  At 
the  clow  of  tbe  evidence  for  the  plainClff,  de- 
fendant moved  for  a  nontult  on  the  groundB.(l) 
that  no  negligence  had  been  shown  on  its  part; 
(S)  that  the  evidence  established  contrlbutoir 
439]  negligence  00  the  part  *of  the  deceased. 
These  motions  were  overruled,  and  exceptions 
reserved.  The  detcndnot  thereupon  rested. 
Exceptions  were  also  taken  to  the  action  of  the 
court  as  to  the  following:  (a)  to  an  instruction 
»( the  court  that  if  the  jury  fouod  that  Pool, 
the  deceased,  was  a  car  repairer  and  in  a  dif- 
ferent line  of  service  from  that  of  tbe  negli- 
gent servant  (if  any  sttch  there  mm),  and  Pool's 
AM 


death  was  caused  thereby,  then  defendant  wm 
liable;  (A)  to  an  instruction  that  the  trslniDen 
or  yardmen  of  the  defendant  company  were 
not  fellow  servants  of  the  deceased,  who  waa 
a  car  repairer;  (e)  to  the  action  of  the  court  la 
submitttug  to  the  Jury  for  their  deierminaiion 
as  a  fact,  whether  Fool,  the  deceased,  was  a 
fellow  servant  with  the  switchman,  Ellpatrick, 
by  whose  uegligence  It  was  claimed  ibe  injury 
resulted;  and  (iQ  10  an  instruction  that,  in  as- 
certaining tbe  quantum  of  damages,  tbe  Jurv 
■bould  consider  the  number  of  the  family  left 
by  the  deceased,  and  the  ages  ot    bia   chil- 

Before  tbe  case  went  to  tbe  Jury  the  defend- 
ant renewed  ita  request  for  a  peremptory  in- 
struction In  ita  favor,  which,  being  refused, 
excepliott  was  taken.  The  court,  in  its  gen- 
eral charge  t«  the  luiT,  ga*e  as  the  law  01  the 
case  wbal  Is  usually  denominated  the  "depart 
menial  theory"  of  the  law  of  fellow  servant, 
that  is  to  say,  it  subslanlially  instructed  that 
Ihe  criterion  by  which  they  were  to  determine 
wbetber  the  relation  of  fellow  servant  existed, 
was  by  ascertaining  whether  the  servants  were 
employed  in  the  same  department  of  service, 
and  if  not  so  employed,  Uiey  were  not  fellow 
servants.  Twi  questions  were  submitted  by 
the  court  to  the  Jury  to  be  answered  by  tbem. 
They  were :  First.  '  'What  ot  the  employees  of 
(he  defendant,  If  any,  were  negligent  In  lh« 
discharge  of  their  duty,  and  bv  which  Ibe  da- 
ceased  was  tnjuredT"  Second,  "Did  the  de> 
ceased  use  such  care  and  precaullon  to  avoid 
the  Injurv  as  a  prudent  man  in  the  eierclstt 
of  due  Jlllgence  should  have  usedl"  Tbe 
Jury  returns  a  verdict  In  favor  of  the  plain. 
tlB.  answering  the  Srst  quesLion.  "Ki  I  pa  trick," 
and  the  secona,  "Yea."  Afiera  denial  of  a  mo- 
lion  for  new  trial,  an  appeal  waa  taken  to  the 
supreme  court  of  the  terrltorv,  in  which  court 
(he  judgment  was  affirmed.  Tbe  grouudt  upon 
•which  this  affirmance  was  based  were  [440 
that  there  had  been  no  negligence  on  tbe  part 
of  the  deceased,  and  that  tbe  switchman  Kit- 
patrIck  was  not  a  fellow  servant  with  Ibe  car 
repairer,  because  they  were  employed  in  dif- 
ferent departments  of  service.  One  of  tbe 
Judges  dissented  on  tbe  irrouud  thut  the  de- 
ceaul  had  been  guilty  of~ coolributoty  negli- 
gence. 7Utah,303.  Thecasewastbenbrought 

The  questions  which  the  record  preaenta 
are;  First.  Was  the  accident  which  caused  tbe 
death  of  Fool  the  resulCof  hisowo  negligence, 
hence  giving  rise  to  no  cause  of  sctlon  on  be- 
half of  his  representatlvesT  Second,  And  It 
the  Hccidenl  was  occasioned  by  the  negligence 
of  KilpatTJck.  the  switchman,  can  the  reprn- 
senliLtives  of  the  decessed  recover  damages  re- 
sulting from  such  fact?  or.  to  put  the  propo- 
sition In  snother  form.  Were  Pool  and  Kll- 
patrlck  fellow  servanlst  We  will  primarily 
consider  the  flrst  of  tbe  toregoinglDquirtes,  be- 
cause it  Is  manifest  if  tbe  injury  was  brought 
about  by  the  negligence  o(  Pool,  the  question 
of  fellow  servant  becomes  wholly  imnta- 
lerlal. 

Wai  lh»  accident  eaiusd  bg  fh*  ntgUgene*  ^ 
PooU 

To  answer  this  question  involves  an  analyst* 

of  the  evidence  (wbich  the  reconl  fully  nte 

out),  not  tor  the  purpose  ot  weighing  ilie  !<•- 
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tlmonj  or  at  McerlKiatog  tbe  prepondemtlng 
Maoce  thereof,  but  in  order  to  arrive  at  the 
undoubted  proof,  from  whicb  the  legal  conse- 
quence, DCgllgmce,  rcEulIs.  Tbere  can  be  no 
doubt  where  evidence  U  conflicting  that  it  ii 
the  proHnCB  of  the  Jury  to  determtne,  from 
such  evidence,  the  proof  which  conatitules 
negligence.  There  Ib  also  no  doubt  where  i!ie 
tkctsareuDdispuIcdorclearlyprepondeTantthat 
tfaequeBlionof  neellgeDceisoneof  law.  Union 
P.  B.  Ob.  r.  3lcDoiu3d,  163  U.  8.  262  [89: 4841. 
Tbo  rule  ie  thus  announced  to  that  case  (p.  Sw 
[MS]):  "Upon  the  question  of  negligence  .  .  . 
the  court  may  withdraw  a  case  from  the  Jury 
■Itogether,  and  direct  a  verdict  for  theplaietiff 
or  tbe  defendant,  as  the  one  or  the  other  may 
be  proper,  where  the  evideoce  la  uodispuled, 
or  is  of  such  conclusive  character  that  the  court, 
to  tbe  eiercite  of  a  sound  Judicial  discretion, 
would  be  compelled  to  aet  aside  a  verdict 
441]  returned  in  opposition  lo  it.  *Dela- 
wtn,  L.  A  W.  R.  Co.  v.  Conttru,  139  U.  S. 
409,  472  [8S:313,  216],  and  aulhorittes  there 
died;  BllioUY.  Chitaf/o.  M.  A  St.  P.  B.  Co. 
ISO  V.  8.  2«  [87:  10681;  Anderion  Count]/ 
Q>mr$.  T.  Btai,  118  U.  fi.  227,  341  [28:  088, 
B7I].- 

The  UDdieputed  facts  wblcb  the  record  here 
■bows  tn  aa  follows:  Poo),  the  deceased,  at 
tbe  time  he  received  the  injury,  was  in  the  em 

eaj  of  the  company  as  a  car  repairer,  and  bad 
iCD  ao  employed  in  lis  shops  at  Ogden  City, 
UUh,  (or  tbree  or  more  years  prior  to  bis 
dflkth.  His  duty  was  not  only  to  do  repair 
work  on  cars  which  were  brought  lulo  the 
■bop  for  that  purpose,  but  also  oo  cars  oulBide 
of  the  shops  and  standlngon  the  railway  track. 
On  the  day  the  accident  occurred,  about  half 
ao  hour  before  the  usual  hour  for  quitting  (heir 
work,  Poo)  end  another  car  repairer,  named 
IWera,  were  ordered  by  the  foreman  of  the 
C*rstupa  10  repair  the  last  car  of  a  train  o( 
eighteen  or  tweuty  cars  due  to  leave  in  a  short 
time  for  the  west.  Tbe  train  was  standlngon 
one  of  the  six  or  seven  tracks  composing  a 
railway  yard,  and  on  these  various  tracks  thtre 
was  a  frequent  moving  to  and  fro  of  trains  and 
aOMUlant  BWltchlng  of  cars  backward  and  lor- 
mrd. 

The  work  to  be  done  consisted  In  attachieg 
wbat  was  called  a  carrylngstrap  (made  of  iron 
ud  used  to  hold  up  what  was  Itnown  as  a 
Wller  book)  underneath  the  platform,  atwut 
level  with  the  main  front  of  the  car.  in  advance 
(rf  and  outside  the  Wheels.  In  addition  to  this 
work,  which  Pool  and  Fowera  were  sent  to 
do.  Rice,  who  was  also  a  car  repairer  working 
In  the  shop,  but  doing  a  higher  grade  of  work, 
was  sent  from  the  shop  lo  "adjust  the  air  on 
the  train."  These  three  employee*  found  that 
In  order  lo  do  tbe  work  of  repsirlng  the  strap, 
required  tbe  moving  nt  the  ca:  a  short  distance 
from  the  others  la  the  train,  and  this  was  ao- 


lo  do,  could  not  be  executed  until  the  repairs  to 
bemadebj  Pool  aod  Powers  had  been  complet- 
ed and  the  car  hod  been  recoupled  to  the  Irain. 
The  end  of  tbe  car  which  required  repsir  faced 
north  towards  the  train  from  which  it  had  just 
been  deUched,  and  Pool  and  Powers  wont 
mtder  tbe  car  In  order  to  do  the  work  assigned 
442]  them.  Pool  on  (he  west  and  *Powen 
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on  the  east  side  of  the  track.  Rice  waited  in 
the  neighborhood  of  the  car  on  the  east  aide 
thereof,  so  that  when  Ihey  bad  fiulshed  thdr 
work  the  car  might  be  recoupled.  lliusenabljng 
him  to  do  the  duly  assigned  him  of  "adjust- 
ing theair."  The  two  men  ingoing  underthe 
car  placed  no  flag  or  other  signal  to  warn  of 
(heir  presence  there,  and  llierebv  protect  them- 
selves from  the  peril  to  which  tney  were  neces- 
sarily subjected.  Their  reason  for  not  taking 
this  precaution  is  stated  In  the  testimony  ol 

"Q.  Hr.  Powers,  couldn't  you  and  Mr, 
Pool  have  put  up  a  red  flag  out  there  that 
would  have  notified, — put  up  a  red  flag  or 
some  other  Sag  that  would  have  notified  tbe 
engineer  of  danger? 

'■A.  Yes,  si 


"Q.  Becauseit  was  toomuch  work? 

"  A.  Yes,  sir. 

''  Q.  You  thought  it  would  take  only  a  (ew 
minutes  before  yougot  througbt 

"A.  Yes.  sir.  We  also  knew  that  we  had 
a  man  stationed  there  to  watch  for  us,  and 
considered  ouraelvea  safe. 

"  Q.  Who  was  the  man  you  lutd  stationed 
there  to  watch  for  youf 

"  A.  Mr,  Rice.— Mr.  George  Hice. 

"Q.  And  you  considered  you  were  all  right 
with  Mr.  Rice  to  watch  for  youT 

■•  A.  Yes.  sir. 

"Q.   Who  was  Mr.  RlceT 

"  A.  He  was  a  car  laborer  from  tbe  shop. 

"Q.  Was  he  one  of  ynur  car  repairers? 

"A.  Yes,8lr." 

Shortly  after  the  men  went  under  the  car 
a  switch  engine  with  a  caboose  and  c:tr  moved 
from  a  track  called  tbe  "caboose  track" 
towards  a  switch  connecting  with  tbe  track 
on  which  tbe  car  was  being  repaired,  and 
backed  down  for  the  purpose  of  coupling  the 
caboose  to  the  soiilh  end  of  this  car,  such  end 
belDg  tbe  opposite  one  to  that  which  was 
beinK  repaired. 

*Thc  two  men  under  tbe  car  could  noi[443 
be  FL'en  by  the  engineer  or  by  those  on  the  back- 
wardly  moving  caboose.  As  the  engine  and 
caboosBcame  back  slowly  townni  the  car,  both 
tie  men  under  it  heard  the  noUe  caused  by  Its 
movement.  However,  owing  lo  a  curve  in 
Ihe  tiack.  Powers,  who  was  on  the  east  side 
ot  Itae  car.  could  not  see  the  engine  and  ca- 
boose approacblng.  but.  hearing  Ihem,  spoke 
to  Pool,  and  said,  "I  believu  they  are  coming 
in  here."  Pool,  who  wss  on  tbe  west  aide, 
leaned  back  and  saw  the  snitch  engine  and 
caboose  coming  down  upnn  ILem.  As  he  did 
so,  aswilcbmaa  by  the  name  of  Taylor,  who 
was  on  the  west  side,  was  visible  lo  and  in 
hailing  distance  of  Pool.  The  movement  of 
Pool  Es  thus  related  by  Powers:  "Fnim  his 
position  be  could  lean  back  this  way  and 
could  sec  the  cars,  see  Ibe  engine  and  cabHXise 
coming  irom  the  south  to  couple  on.  He 
says,  '  Yei,  ihey  are  coming  in  here. ' "  There- 
upon Pool  mode  a  movement  lo  get  from 
under  tbe  car,  but  did  not  entirely  do  so. 
Powers  jumped  out  on  Ihe  east  side.  As  he 
did  so  he  Ei>oke  lo  Rice,  who  was  standing 
near  at  band,  and  told  him  to  stop  the  switch 
engine  from  becking,  and   to  aay  that  men 
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were  under  the  car  repairing,  mod  not  to  strike 
or  couple  to  it,  s«  li  could  not  go  out  — " 
npatrB  nere  flalehed.  Rice  wslked  tc 
louth  rnd  of  the  car,  and  ae  tbe  cabooae 
slowly  backed  down,  called  out,  when  It  waa 
about  20  or  80  feet  away,  to  Eilpatrick, 
a  BWltcbman,  wbo  wu  standing  on  the 
weiiafdeof  the  caboose,  notlomakethe  coup- 
ling as  isen  were  at  work  under  the  car.  The 
caboose  continued  to  slowly  back  towards 
the  car.  and  when  It  arrived  within  about  0 
feel  stopped  for  a  brief  moment.  Kitpatrick, 
on  Its  so  slopping,  atoocegsTe  tbe  signal  tc 
the  cnpiinevr  to  back  down,  which  bIkuhI  wai 
obeytil.  the  caboose  striking  the  car  with 
Con<-ider<ible  force.  In  the  mcnnwhlie,  cither 
OD  tb«  going  forward  ot  Rice  or  on  Ibe  stop- 
pace  of  ihe  caboose,  Powers  returned  quickly 
to  bis  writk,  as  did  ulsn  Pool.  As  Ibe  former 
•tppped  'jniler  the  car,  being  uneasy  lest  tbe 
caboose  tbould  couple,  he  looked  out  and 
caugbt  flight  of  a  portion  of  Kilpn trick's  bod^, 
and  saw  bis  arm  wave  the  signal  to  Inck 
down.  He  cried  out  to  Pool  and  Ibrew  him 
te](  from  under  the  car  and  was  thus  saved. 
444]  Pio>)  WHS  not  Ml  alert,  ami  "was  cauRLl 
between  tLc  car  on  whicb  he  was  working 
and  tbe  one  In  front  thereof,  receiving  a  ~ 
tal  injury.  Whilst  It  Is  cerUin  thai  Rlce_ 
a  warning  call  to  Kilpatricic,  and  told  him  that 
Ihe  men  were  under  the  car,  and  not  1o  couple 
tlie  calmosc  io  il,  there  is  no  evidence  whalevcr 
Ihst  Kilpiitrick  beard  and  understood  the  pur- 
port of  ivhat  Rice  said  to  him  when  be  called 
to  him:  (here  is  no  proof  (bat  he  convey e<l  any 
signal  to  Rice  which  could  bave  proiliiced 
upon  Rjc's  mind,  or  upon  the  mind  of  any 
one,  the  inipresslon  thai  be  understood  that 
the  men   nere  under  the  car.    There  fs  do 

ErooF  thai  Kilpatrick,  after  the  warnip;;  given 
7  Rice,  Iransmllted  any  aignal  to  the  engineer 
to  sinp  ibe  train,  and  therefore  tbere~ts  no 

fttoi'l  Uiat  thi'  stop  which  Ihc  caboose  made  In 
Is  bitckwaril  movement  was  the  result  of  any 
comniiinication,  by  signal  or  otherwise,  be- 
Iwi'i-nKiipntrlckand  theengineer,  nor.  indeed, 
is  Ibcrc  Mny  proof  that  the  stop  was  the  result 
of  anything  but  the  caution  of  the  engineer 
In  backing  down,  under  the  impression  that 
)t«  had  barked  far  enough  to  make  the 
coupling  which  It  was  hla  purpose  to  make. 

TheSH  being  the  undisputed  facts,  there  can 
be  CO  doubt  that  tbe  fatal  Injury  whicb  Pool 
received  was  (he  result  of  hla  own  Inexcuaable 
negligence.  He  went  under  the  car  which 
wai  standing;  on  the  track  with  a  train  In  front 
of  it,  and  With  a  certainty  that  a  caboose  was 
to  be  attached  to  (be  rear,  with  out  putting  out 
a  Sag  or  other  signal  warning  or  his  ^Ing 
under  tbe  car  In  order  to  protect  himself 
from  Ihe  peril  which  was  obvioua  and  of 
which  he  must  have  been  aware,  having  been 
for  a  period  ot  three  years  engaged  la  doing 
work  of  a  like  naiure.  This  original  act  of 
Degligence  was  lontinued  by  hii  subsequent 
conduct.  As  tbe  cabooae  backed  slowly  down 
It  was  bntb  heard  and  seen  by  him  In  ample 
time  to  have  mahled  bim  to  get  from  under 
the  car.  There  was  also  abundant  opportunity 
tor  bIm  to  step  out  and  give  warning  to  the 
engineer  in  charge  of  the  awitch  engine,  and  to 
Taylor  the  swltcbmao,  who  was  on  the  weat 
aide  of  the  inoTiiig  tmr,  thm  insuring  abto- 
488 
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lute  safety.  He  did  neither.  Nor  «aB  theia 
acts  of  negligence  be  legally  eicuaed  bj  coq- 
cedlng  that  PooI'b  conduct,  whether  of  cotnmli- 
slon  or  of  omission,  was  caused  by  *the  [44ff 
-  '"■ — irntng  whicb 
Rloe,  the  car 
repairer,  who  remaine'3  on  t&e  aide  of  Ihe 
track.  Either  Rice  was  the  agent  of  Pool  or 
of  tbe  corporation.  If  he  waa  tbe  agent  of 
the  former,  of  course  Pool  cann 
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^  „  agent.    If  Rice.  ii. 

giving  tbe  warning,  was  the  aervant  of  tbe 
corporation,  his  negligence  gave  rise  to  no 
cause  of  action  on  bebalt  of  Pool,  ainoe  In 
any  and  every  view  of  the  law  ot  fellow  serr- 
Rlco  and  Pool  were  auch  servants.  The 
of  Pool,  established  by  the  undia- 
lestlmony,  was  not  denied  by  the  court 
below,  but  was  treated  as  Immaterial,  In  con- 
sequence of  what  the  court  considered  to  b« 
proof  ot  neglect  on  the  part  of  Kilpatrick, 
the  switchman.  Such  neglect  on  his  part  was 
treated  as  havlnr  been  the  proxlma(e.  and 
therefore  sole,  legal  cause  of  the  accident. 
This  conclusion  Is  thus  slated  in  the  opinloD 
of  the  supreme  court  of  the  territory: 

"Nor  can  there  be  any  question  made  but 
that  Kilpatrick  beard  the  signal  from  Rice  to 
stop  the  eogine,  and  that  he  acted  npou  such 
signal  and  did  stop  the  engine  about  0  feet 
from  the  car  la  question,  under  which  the  de 
ceased  was  working  at  the  time.  The  signal 
was  underslood  bv  the  switchman  Kilpatrick, 
and  obeyed  by  him.  The  verbal  communica- 
tion to  Kilpatrick  to  slop  the  engine  was  e 
notice  and  warning  as  certain,  positive,  and 
safe  as  if  there  had  been  a  red  flag  signal  used 
in  such  case.  In  any  event  Kilpatrick  re- 
ceived it,  underalood  It,  atid  replied  to  It,  and 
complied  witb  It  at  the  time,  and  he  would 
have  done  no  more  had  there  been  a  red  flag 
Blgnal  placed  by  tbe  car." 

We  have  already  said  that  the  record,  which 
antRins  all  the  Icstimony.  discloeed  no  proof 
whati'vcr  either  that  Kilpatrick  understood  the 
call  oF  Itice,  thai  h<;  ^uve  any  indication  to 
Rice  ot  bis  so  understanding,  or  that,  In  con- 
sequence of  RIce,s  warning,  he  slKualed  the 
stoppage  ot  the  engine,  or  that  he  did  any  of 
Ihe  thing!  which  the  court  Iwlow  concluded 
the  undisputed  proof  established  that  hedid  do. 
The  cose  then,  on  this  question,  resolve*  itaelf 
to  Ibis,  Ibat  we  Qnd  no  proof  whatever  of  tacts 
which  tbe  court  below  considered  *to  ber44tt 
undlspulediy  established.  The  only  testrmonj 
which  refers  to  what tookplace  at  thetimelbe 
warning  was  given  by  lUce  Is  that  of  Rice 
and  Powers,  Kilpatrick  not  having  been  ex- 
amined. The  tollowlng  eicerpts  from  the  lea- 
timony  of  Rice  contain  every  word  aald  by 
hira  which  c«n  In  any  way  throw  light  on  ttM 

'  Q  What,  If  any,  coDvemtlon  did  yon 
have  with  Mr.  Kilpatrick  T 

"A.  I  had  no  conversation  wilh  Hr.  Tay- 
lor, If  that  is  his  name;  I  do  not  know  Um. 
There  were  two  switchmen ;  I  didn't  know  the 
names.  1  hod  no  conversation  wilh  Hr.  Tay- 
lor. I  liad  no  conversation  any  furtber  Iban 
to  tell  Mr.  Kilpatrick  not  to  come  up  to  touch 
the  cars,  there  wen  men  working  under  tlw 


XoogH"-' 


ma. 


Bootukkk  Pacitic  Co.  t.  Fool. 


"Q.  How  farwMbe  from  yoa  at  that  UmeT 

"&..  Well,  It  waa  20  or  80  feet  al  (be  time 
I  told  blm  this. 

"Q.  Where  «u  be  at  that  timet 

"A.  Ue  was  on  tbe  west  of  the  caboote. 

"Q.  Non.  then,  you  told  him  that;  what 
dldfou  aee,  if  anyiMng,  blm  doT 

"A.  Well,  I  saw  bim  do  notblng  more  od- 
tll  the  eagine  niid  cabooee  atoppcd  wftliln  B 
feel  of  Ihia  frel^lit  car  that  tbey  were  working 
on.  when  It  aroppcd  still;  Ihe  next  ilgnal  was 
Ur.  Ellpatrlck  gave  a  motion. 

"Q.  What  WMihatT 

"Fork  tocome  back,  and  It  came  back  with 
rreat  force;  aod  at  that  time  I  beard  Mr. 
Fowera  boiler  'Pull  npV  I  run  back  to  where 
Ur.  Powers  waa.  He  waa  at  the  other  end  of 
the  car  where  he  waa  at  work  previous  to  my 
goins  up  and  notifying  him  not  lo  come  down, 
andlaaw  Mr.  Pool  in  between  tbecara,  and 
we  yplled  for  help.    .    .    . 

"Q.  How  long  after  you  told  Mr.  Kllpatrick 
that  there  were  men  under  the  cars  waa  It  Lbal 
jou  saw  Mr.  Kilpairlck  go  and  make  tbe  algnalT 

"A.  How? 

"Q    How  long  after  you  told  Mr.  Kllpat- 
rick  that  there  were  men  under  the  car? 
447]  *"A.    How  long  after  that?  Oh,  it  waa 
very  abort, 

"Q.  And  tbea  wbal,  tf  anything,  did  the 
engineer  on  tbe  car,  on  tbe  engine  that  he 
was  working,  do  In  response  to  that  signal? 
What  did  Ibo  engineer  do  with  bis  engine  In 
reapnnae  to  that T 

"A.  Why,  be  backed  up. 

"Q.  How  [lid  be  back  upT 

"A.  He  came  back  with  great  force  to  tbls 
car." 

This  testimony,  it  Is  apparent,  doeo  not  e^en 
tend  to  show  that  the  switchman  KIIpatr)ck 
understood  the  warning gtveo  by  Rice,  or  tbnt 
be  acted  upon  It  by  transmitting  a  algnal  ro 
the  englneerlo  stop  tbe  train,  and  ihenalgnaled 
to  continue.  The  mere  presence  of  Rice.  If, 
owing  to  the  noise  of  the  moving  train  or 
from  other  reasons,  hU  narnlDgelrlier  did  not 
reach  or  waa  mlaunderstood  by  Eilpnirlck, 
was  not  sufficient  to  convey  the  fact  that  men 
were  working  under  tbe  car,  and  therefore  It 
aboutd  not  be  coupled.  Rice  was  an  air  ad- 
juster. His  work  could  not  be  done  without 
tbe  coupling  of  the  car.  His  mere  presence, 
therefore,  If  bia  voice  was  not  beard  and  his 
words  understood,  would  have  naturally  sug- 
gested that  he  desired  the  coupling  to  be  done 
In  order  that  bis  work  might  be  accompllibed. 
Nor  can  il  be  considered,  without  anv  evl- 
deuce  lending  lo  that  end,  that  Kilpairlck  un- 
derstood tbe  warning,  knew  the  men  were 
under  tbe  car,  signaled  to  stop  Ihe  backward 
movement  of  the  caboose,  and  then  auddenly, 
without  any  change  in  the  situation,  gave  the 
signal  to  back  up.  Such  cotiduci  on  his  part 
would  have  been  murder,  and  is  certainly  not 
to  be  prestimed  without  proof,  on  bare  auspi- 
cion.  The  lesllmony  of  Powers,  full  eicerpts 
therefrom  being  la  tbe  margin,  whilst  more 
contradictory  tlisn  that  of  Rice,  likewise  tails 
to  show  that  Ellpatrick  actually  understood 
Bice  or  acted  on  Uie  warning  by  bim  given. 
44S1  An  examination  of  tbis  testimony  *al 
once  demonstrate*  that  the  only  matter  therein 
which  (eemlnglylendato  show  that  Ellpatrick 
1W  C.  It.  n.  B.,  Book  40.  81 


be  statement  of  Power*, 
.trick  make  some  reply, 
could  not  Klve  the  nature 
:  queation  u,  not  whether 
le  voice  of  Rice,  but 
d  bia  meaning;  tbraefore 
le  witness  teatlfles  tome 


re  will  bavett  done  It; 

rlirht.'  Hnd  atepDed  down 

\e  tberesularalsnal 


imlim 


It  that  Nmef 


■okh 


ted 


;.  dM  ho  SB 

oytblnR  at  mat  QmB— ua 
-TBS  standlna  rlffiit  at  the 
'-'■3(1  down.  »na  saw  Mr. 

. rail  ibii  way— about  In 

baok  at  theeuKJne  com- 
'ery  slow  wltbln  abuut  6 
9  waa  w  (irkln  IT -under,  aad 
tiFsrd  Mr.  Rice  telt  K>iDe- 
thaC  they  were  workloK 
I  blm  say  that  IJuet  went 
:ped  liRht  under  Che  car 
Id  be  tuinnl  bia  atienilon 
we  vent  to  work  aKiiln.  I 
iU,  thlnklDKtbey  mlKhttrr 
in  lo  tbe  car  (bat  we  were 
can  do  tbat  very  easily 
,  without  mOTlnic  It.  _><o  I 

and  leaned  over  tbe  rail  to 
bt  our.  and  there  I  raw  one 
.g  a  alirnsl  to  back  u\>.    I 

r  out.  Job.  they  are  right  on 
head  flnt  out  over  tbe  rail." 

ihoee  (wltohmen  to  notify 

in  there  ? 

.  Hloe  to  tell  tbe  8  witch  man 

le  ■wllchmnn  to  attend 


e  of  Rloebcolde  the  car, 

Im  to  notify  tbe  etifl- 

d.  or  ooursa,  that  tbi>v 
Lhat  train  until  we  bad 
e  they  oould  not  make 
they  were  waiting  lor 

or  these  repairs. 

Ina  Ibere  fou  Just  re. 

>  eoameer  not  to  baok 

tlheawltobmao. 
ittbeswllehmaa,  Dot  to 

lether  be  uotlfled  them 

n  not  to  bit  tbe  oar.  aod 

i'ld  not  be  struckT 
not  he  struck:  yea.  str. 
obman  youtaeltr 
I  part  ol  one  of  tben— 


ovGoi>^Ic 


4I8-4S9  BDFBna  Covbt  w  T 

44B]  reply  wu  made,  wltboul  giving  the  're- 
ply, In  no  wny  ihows  that  Rice's  warning  wag 
comprehendea.  Indeed,  the  entire  contei'  -' 
the  leatimony  shows  that  Powen  hlmBelf 
unceriBln  whether  the  wamiug  given  by  Rice 
was  received  and   understood   by  £ilpatHcki 


nan  tbat  Mr.  Rice 
'      >k  bsokt 

"Q.  Well,  what  (wllcbioaa  waatbatt  who  wultl 

"Z.  I  think  IC  waa  Ben.  Kllpatrlok;  I  would  ao< 
bepoeltlve  which  one  It  was. 

"Q,  Dutdoyou  IblDkIt  waaBeD.EUpatriokwho 
■Uraaled  the  enstneer  to  b«ok  baokl 

'A.  Yea.  sir. 

"Q.  And  siiuck  Ihla  carT 

"A.  Yes.  sir. 

"Q.  And  hedld  tbatafterbe  had  been  warned  by 
Hr.Hl— - 


K  Well.  I  suppose 

"1.  Well,  atl ■■' 

jo  hit  tiTe  cart' 


"Q.  He  done  chat  after  he  had  been  told  b;  Ur. 

lice  not  to  h'--"- ■" 

■A.  Toe.  sir. 

"Q.  Who  then  alxnaled  the  engineer  not  to  baok 
aok? 


"Q.  I  think  jou  got  baok  under 

demand  7011.  and  oommeDoed  to  ii  this  ooltf 

''A.  Not  until  Ihey  oooie  lo  a  stop. 

"Q.  Knt  until  tlier  oome  to  ■  stop? 

"A.  Tee.  sir. 

"Q.  WvlUafiertheroamBtosstopdkl  raa  know 
tfant  there  WIS  anrawnsl,  and  who  was  It  madetlie 
•Ignal  TO  baok  back  ftiriher? 

^-A.  At  the  dmn  that  I  saw  the  slfrnal  I  was  un- 
der the  car,  but  leaning  out  over  the  run.  and  I 
KibeslKnal  for  the  baiik  up;  tbat  was  aftiTtber 
stopped,  and  alter  I  bad  not  under  the  car 
afain,  and  at  tbat  time  1  leaned  over  and  saw,  I 
tEink  It  was  SUpatilck,  kIvIdb  the  sUcual  to  haek 

"Q.  Ton  nw  KUpatrlck  Kl'ea  sl^al  to  back  up. 
andlminedlalelr  alter  that  slirnal  tber  booked  up 
■nd  70U  sprung  out? 

■^.' Andtba'ttothetlmethatPoolwaa  oaushtT 
■A,  Yes.  sir. 

On  bb  rediieet  examination  be  said; 
'*Q.  Where  were  you  when  you  saw  Itloe  com- 
uuntonte.  do  Tou  know,  to  Klfpairick? 

irtb  end  01  this  car. 

on  which  side  of  the 

the  coboosr.  I  tblok. 
>ee  from  where  you 

I  ai  reel  at  tbat  time. 
It  was  about  10  teet 


■e  you  able  to  aay 


I  Bloe  spoke? 
Higlne  was  stand  tnr 

D,  sir:  she  was  movli 

stopped  al  Ihi, ^    — 

■Q.  t  know;  but  after  Riceipoke  to  KUpatrlck 
toe  en^iieer  stopped  tbe  engine. 

"Q.  Was  tbat  Id  reaponae  to  the  ilnial  from  KU- 
patrlck? 
•A,  Yes.  sir:  itmugt  have  been. 

"Q.  Whatdld  KUpatrlck  lot  oourm  meaning  Rice) 

S»h«n  he  comtnunlcaied  lo  Ril[jatrlck;  (lid  he 
ETIO  your  belun  under  tbe  oar? 

■-■ -itpoaltlveastothat.    Ee 


to  hit  tbe  car.  and  1  think  be  said  w 


I  Uhitkd  Statsi.  Oct.  Tnuc, 

for  when  uked.  Id  the  flnt  inataiice,  whether 
KUpatrlck  in  giving  tbe  elgnal  to  buk  did  so 
■rier  he  had  bMD  warned  Dj  Rice,  anawered. 


1,  "Yes,  sir:  it 
musthave  been," — a  mere  opinion.  On  cross  ex- 
amination, in  answering  a  quesllon  asking, 
"Who  then  signaled  tbe  engineer  not  In  bnck 
back?"  Powers  anEwertd,  "\ee,  sir."  But  tha 
whole  context  ot  his  testimony  shows  thai  the 
word  "not"  Id  tbe  question  was  misunderstocMl 
by  the  witness,  for  he  was  testifying  lok-ly  am 
lo  the  signal  given  lo  Ijack  dfler  he  (the  wit- 
ness) was  under  tbe  car.  Indeed,  Ibis  la  th« 
only  signal  which  he,  Powers,  teatlSea  he  flaw 
given  by  Kilpalrick.  To  construe  Ibis  ques- 
tion and  answer  ti  relating  to  a  preamncd 
signal  not  to  back  given  by  Kilpairlck  in  lh« 
engineer  In  consequence  of  liirt-'s  warning, 
would  contradict  the  whole  of  Powers'  tcsli- 
Diony,  since  il  clearly  abowa  lliut  no  such 
slBnat  was  seen  by  him.  and  that  the  only  sig- 
nal which  he  noticed  was  llie  one  given  in 
ranke  the  coupling  which  led  to  the  death  ot 
Pool. 

'Pindlng  no  proof  whatever  tbattbe[451 
swlicbmnn   scliinlly  unilerstood  tbe  warning 

S'ven  by  Rice  and  acted  upon  II, there  is  nolblng 
tbe  rrcord  to  support  the  conclusion  trrlow 
tbat,  as  tbe  warning  was  actually  given  and  un- 
derstood, Pool  was  Ibercby  relieved  from  thft 


(imary  signal,  of  having  remained  tliere  li\ 
the  preseotM  of  an  Impending  danger,  and, 
when  there  was  ample  opportunity  lo  avoid  it, 
of  having  failed  himself  In  give  a  warning  ai 
the  car  moved  down,  wbicb  tbe  proof  show* 
he  could  have  done,  thus  rendering  his  poll- 
lion  absolutely  safe. 

The  judsmeni  it  rtventd.  and  lAt  earn  f» 
mandM  with  dirtetion*  to  grant  a  nne  triiU. 


W.  B.  BLDRIDOE,  AppL.         [452 
PETER  J.  TREZEVANT  vt  Au 
(See  8.  a  Keportafs  ed,  ilB-MU 


1.  Where  by  tha  stale  law  lands  borderlnR  upon 
a  navigable  river  are  sublect  to  a  servitude  Id 
Tavor  of  tbe  public  whereby  such  porilona 
tliereo/ OB  are  ueceanry  for  tbe  purpose  otmak- 
Ing  levees  mnr  be  taken  wliboui  compenattnn, 
such  servitude  atuubea  to  landi  wboae  tltiua  are 
derived  trom  tbe  United  States. 

2.  The  RUbJeot-matterof  such  rig btJi  and  r«iiil»- 
tlrna  falls  within  the  control  of  tbs  stales:  end 
the  provisions  of  tbe  tlib  Amendment  ot  tlM 
Dnited  stales  ConsUiuilou  are  satlsdod  If.  Id 
ca3«s  like  the  present  one.  the  state  law,  with  lU 


tlOTr.—A»  to  niiD({f(tIilE  uaten;  ichol  ore  tn  I7nil«d 
Slaitt:  tlrtomi  and  Mlnnd  iRiUra  at  htghiBatit.  tsa 
note  ID  United  Butea  v.  The  Montello.  Ei:  WH. 

At  to  ifAnt  fi  due  "proeem  tt  luio,"  sea  note  to 
Feanon  t.  Tawdall.  M:  US. 

U.S. 


oyGoot^lc 


ELSBnH3S  T.  TsuKvure. 


a  obllgmUoiM,  k  tmivrtlallr  aO- 

K  A  ottlMD  Of  iDotber  state,  wbo,  m  TMpeoM  hl« 
propettr  Id  a  lUUe.  hai  recetved  tbe  Hme  mea«- 
nn  ol  riKht  at  tbat  awanled  to  Iti  dtlmia,  bu 
not  bran  deprlred  of  bis  propertr  witbout  dua 
prooeoi  of  law.  or  been  denied  ttaa  equal  pro- 
tootloa  of  tba  Uws. 

[No.  02.] 

SiOmitttd  Oetcier  17,  1895.       Decided  Jan- 
varf  €,1898, 


trlct  of  Louisiana  dfsmiRsing  a  siitt  in  equity 
Inouffbt  by  WlDlani  B.  Eldridge  against  Henry 
B.  RTcliardsoD,  chief  of  the  board  of  engineers 
of  Ihe  ttata  of  Louidana,  and  Peter  J.  Treze- 
Tant,  to  enjoin  them  fiom  tile  coualruetioQ  of 
a  certain  pubilc  levee  tlirough  lande  belonging 
10  complalnaoL    Affirmed. 

Btatemcnt  by  iir.  JtitlUe  Slilraai 
William  B.  Eldrldge,  a  (jlllcen  of  the  Mate 
of  Hlsalasippl,  filed  In  the  circuit  court  of  the 
Ualteil  Slalea  furlbeMCBlcrndlKlrlct  of  Louis- 
iana ablll  of  complaint  again  a  I  Heory  B.  Rich- 
ardsoQ,  chief  of  the  board  of  eneineera  of  the 
atate  of  LouisianB,  and  Peter  J.  Trt-zevant, 
citizens  of  Louisiana,  whereby  he  sought  to 
have  Ihe  defendants  et)Jolnea  from  Ihe  con- 
BtTDCtiun  of  a  certain  pubilc  ievee  through  a 
plantation  twlonging  to  the  complaioaat  and 
iltnated  in  Carroll  lownahip,  state  of  Loula- 

An  answer  was  filed  admitting  that  the  atate 
board  of  engineerB  had  projected  and  laid  out 
a  pubilc  leTe«  through  the  compialnanl's 
plantation,  and  that  a  contract  to  construct 
■aid  levee  had  been  awarded  to  Peter  J.  Trez- 
CTant,  but  c1aimit)g  that  such  proceedings 
were  In  pursuance  ol  an  act  of  the  general  as- 
■embiT  of  the  itaie  of  Louisiana,  approved 
Februarj  14,  1679.  nod  were  therefore  lawful. 

The  case  was  heard  upon  Ihe  Isgucs  pre- 
aenied  by  the  bill  and  answer,  supplemented 
453]  with  as  admission  that  noneof  the 'acts 
complained  of  in  the  bill  were  wanton,  msJi- 
ClouB,  or  arbitrary. 

jOn  June  20.  1891,  a  decree  was  rendered 
adjudging  ihe  sufflciencj'  of  the  answer  and 
dismissing  the  bill,  from  which  decre«  an  ap- 
peal waa  laheo  to  thla  court. 

Mr.  WB4e  R.  Toang.  for  appellant: 

B;  article  I.^B  of  the  Constilution  of  Louigi- 
ttia  adopied  Julj  23.  1879,  private  propenj 
■ball  not  be  talien  or  damaged  for  public  pur- 
poses wllbotit  just  and  adequate  compensation 
beinn  first  paid. 

R'-eK  V.  Stv  Orleaiu,  48  La.  Ann.  27S. 

Thla  right  of  opproprialion,  wiiich  Is  recog- 
nized in  the  proTiiions  of  tiie  Code,  is  and  was 
coeiiateni  with  the  right  of  exprnpriaLloo  as 
provided  for  in  La.  Rev.  Civ.  Code,  aria.  2626 
tttq.  and  La.  Ber.  Siat.  WKetuq.  All  of 
tbose  provisions  pre  exisled  the  Constitution, 
with  the  IKSth  nnd  15ftth  articles  of  which  the 
right  of  appropriation  ia  said  to  conQicU  This, 
of  itself,  lesda  to  the  supposition  of  tbeir  entira 
compatibility.  But  the  two  principles  are  of 
well- recognized  and  ancient  origin,  —one  tieiog 
•n  exercise  of  Ihe  police  power,  any  loaa  aua- 
ICOU.  s. 


talned  thereby  entitling  the  Injured  party  to  do 
recompense,  the  asme  being  damnum  abiqyu 
injuna;  Ihe  other  l>etng  Ihe  exercise  of  the 
right  of  eminent  domain,  the  damages  entailed 
being  compenssble. 

Bau  V.  Slate.  S4  La.  Ajin.  491;  CJiaffe  t. 
Treietant,  S8  La.  Ann.  740. 

In  determining  whether  Ihe  laws  of  a  stato 
are  in  confllcl  with  the  prohibitions  of  theFed- 
eral  Consiitution,  this  court  must  decide  for 
llaelf;  and  if  the  decision  requires  a  construe- 
lion  of  siHle  CouHtilutions  and  laws,  it  is  not 
necessarily  governed  by  previous  decisions  of 
Ihe  slate  courts. 

Yiekibuvg.  8.  <t  P.  R.  Co.  v.  Dtnnie.  118  D. 
B.  665  (29;  770). 

The  prohibition  of  the  stale  Constitution  la 
apparently  plain  and  free  front  ambiguity,  and 
afUiough  articles  21S  et  leq.  provide  for  a  levee 
system  in  the  slate,  no  exeeplion  10  the  pro- 
hibition Is  to  be  found  iu  the  Constitution 
Itself.  This  exception  is  to  be  found  in  aiilcle 
665  of  the  Civil  Code:  "Serviludea  imposed 
for  the  I'ublic  or  common  utility  relate  lo  the 
apace  which  is  to  be  left  for  tbe  public  usa 
by  the  adjacent  proprietors  on  tbe  shores  of 
navigable  rivers,  and  for  the  making  and  re- 
pairing of  levees,  roads,  and  other  pubilc  or 
common  works.  At!  Iliat  relates  lo  tbls  kind 
of  servitudes  is  determined  bv  Isws  or  particu- 
lar regulations."  This  ataluie  is  held  to  con- 
trol the  pmhibilioaof  tbeConsIllullon  l>ecHUse 
it  pre-ezlsied,  and  to  authorize  the  taking, 
damages,  and  desirucllon  of  private  property 
for  the  mahing  and  repairing  of  levees,  roads, 
and  other  public  or  common  works,  without 
compensation,  in  the  exercise  of  tbe  police 
power  of  the  state. 

Anicle  258  of  the  Constitution  provides  Uwt 
all  laws  in  force  at  the  time  of  Ihe  adoption  of 
the  Constilution  and  not  Inconsistent  therewith 
shall  continue  as  If  tbe  said  Constitution  had 
not  been  adopied. 

The  prohibition  against  the  taking  of  pri- 
Tale  properly  for  pubilc  use  la  to  be  found 
In  (be  Federal  CoDStiCuiton,  and  In  the  Con- 
stitutions of  most,  11  nol  all,  of  the  states,  and 
has  received  a  uniform  interptetallon,  which 
has  become  a  part  of  the  jurisprudence  of  the 
country. 

Pnmpeltv  v.  Green  Ban  *  H-  Canal  Co.  80 
U.  8.  18  Walt.  166(20:  067J. 

Tbe  stale  court  seems  to  have  appreciated 
this  difflcully,  and  to  have  dlspoaed  of  it  hy 

fuatifylng  Ihc  Inking  as  an  exercise  of  Ihe  po- 
ice  power,  enllrely  compatible  with  the  right 
of  expropriation  and  provided  for  by  the  stat- 
ute for  the  making  ud  repairing  of  levees, 
roads,  and  other  public  or  common  works. 

It  becomes  necessary,  then,  or  inlereflting,  lo 
Inoulre  into  the  origin  and  history  of  the  aervl- 
lude.  The  article  was  taken  from  articles  640 
and  060  of  the  Code  Napoleon:  "Serviludea 
established  by  law  have  for  object  the  public 
or  communal  utility,  or  the  utility  of  private 
persons.  Those  eslabllsbed  for  the  puDlic  or 
communal  utlliiy  have  for  object  tbe  towpatbs 
along  the  oaTigeble  or  Cos  table  rivers,  the  con- 
struction or  repairing  i>r  roads,  and  oUier  pub- 
lic or  communal  works." 

The  laws  which  formerly  regulated  thla 
servitude  have  been  long  repealed,  a*  the  oecee- 
■1^  therefor  ceaaed  to  exist,  and  nothing  n- 

D„....„Cooglc«« 
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naiDB  of  the  legislation  except  the  principle 
embodied  Id  the  article  of  the  Code. 

The  AcU  of  1B29,  §  G  (La.  Rev.  Stat.  IBM. 
p.  481).  provided:  "Tbroiixhout  all  that  por- 
liOD  oF  the  Elsie  watered  by  iLe  Mi.sgissippl 
and  tie  ba;ous  nioDlog  to  sod  from  the  aame, 
which  are  settled,  where  levees  are  oeces; a ry 
to  conflne  the  waters  and  to  protect  the  inhab- 
ItaQts  agsioat  iDundatioD,  the  aald  levees  stmlt 
be  made  by  the  riparian  proprietors  ia  the 
proporlioDS  and  at  the  time  tieteinaftcr  pre- 
Bcribed." 

This  bad  beeo  the  law  and  public  policy  of 
the  territory  before  lis  purchase,  and  up  lo 
tUst  time,  and  was  the  condition  of  the  ancient 

CotA  V.  WhitteoTth,  18  La.  Add.  403,  71  Am. 
Dec.  513. 

The  Constitution  of  ISIS  Imposed  no  restric- 
tion on  the  right  of  the  legislature  to  lake  pri 
tste  property  for  public  use  without  compen 
Miion,  and  in  (bat  respect  its  will  was  sov- 
ereign. 

As  the  state  progressed  in  populstloo,  wealth, 
and  lolelllgence,  the  system  was  found  to  be 
unequal  and  oppressive,  or  Inadequate  to  (he 
needs  of  theputilic.  and  it  wa?  enacted  as  enrly 
as  ISae  (La.  Rev.  Bint.  1SS6,  p.  SOI)  that  "Ihe 
police  juries  of  the  parishes  of  Concordia  and 
OUacliita  (then  embracing  all  thai  part  of  the 
■tale  between  the  Ouacbita  and  MiEslsaippi 
rivers)  shall  bave  plenary  and  uolimited  power 
to  make  such  enactments  with  regard  to  roads 
and  levees  wilbio  llielr respective  limits  as  may 
be  deemeii  necessary  and  proper  by  those  boa 
ies.  including  the  power  lo  authorize  the  as- 
sessment and  collecllon  of  taxes  which  tbcy 
may  deem  necessary  on  the  private  land  claims 
witbiu  any  levee  district  cslnbllshed  by  them, 
to  cover  the  expenses  of  leveeing  any  public 
land  included  In  such  district,  or  other  neces- 
aary  work  or  eipeoses  autborlxed  by  any  ordi- 
nance of  said  Juries  respectively. 

"Sec.  31S.  If,  in  tbeexerdse  of  the  powers 
granted  by  the  foregolaj;  aectlon,  the  police 
juries  of  the  parishes  of  Concordia  or  Ouachila 
dnd  it  necessary  to  stop  the  natural  drain  of 
one  or  more  tracts  of  land,  in  order  to  protect 
•everal  other  tracts  or  a  considerable  diatricl  of 
country,  Ibey  shall  have  power  to  doso.  11  any 
Individual,  the  natural  drainage  of  whose  land 
Shall  have  beeo  bo  autborieed  to  be  stopped, 
■bould  deem  blmaelf  damaged  (hereby,  he 
may,  at  the  same  or  at  the  next  regular  meet 
tng  of  the  said  police  Jury,  claim  Indemnity 
therefor." 

The  principle  of  todemolty  for  damagea  so 
Inflicted  was  thus  early  recognized  by  the  legis- 

In  the  Constitution  of  1845,  art  109,  the 
people  flrsf  adopted  In  their  orgsnlc  law  the 

Srovision  Ibat  "vested  rights  should  not  be 
evesled  unless  for  purposes  of  public  utility 
and  for  adequate  compensation  previously 
made."  In  IMS  the  legislature  enacted  (La. 
Rev.  StaL  1858,  p.  490):  "Whenever  iieball  be 
necessary  to  make  a  new  levee  in  tbe  parish  of 
Tensas,  and  the  persons  on  whose  lands  tbe 
lame  may  be  laid  off  shsti  feel  themselves  sg- 

Srleved  or  injured  thereby,  the  police  jury 
lall  appoiat  a  jury  of  five  dtainterested  free- 
bolders  of  a  different  levee  ward,  who  shall 
axamioe  on  oath  aod  report  lo  the  police  jiuj 


complainants,  and  tbe  beoeflt  aJso  that  may 
arise  from  theconslructlon  of  the  levee,  and  if 
it  appear  that  tbe  amount  of  damage  Is  greater 
than  the  benefll  accruing,  the  difference  shall 
be  paid  out  of  tbe  levee  fund  within  a  reason- 
able time  after  the  report  of  the  Jury;  «nd  any 
person  refusing  to  act  as  one  of  the  Jurymen 
in  this  section  shall  be  fined  $60."  Jnjfe  t. 
TeniaM  I\jliee  Jurg,  14  La.  Ann,  117. 

This  enactment  was  a  legislative  recognilioD 
of  the  right  to  compensation  lo  the  full  eilem, 
and  an  abandoomeol  of  tbe  prlnclptq  of  servi- 
tude. 

The  ConalltuUoc  of  1863,  art,J05,  contained 
the  same  provision  that  "vested  rights  should 
Dot  be  devested  unless  for  purposes  of  public 
utility,  and  for  adequate  compensation  previ- 
ously made." 

In  Zcnor  V.  Coneordia,  7  La.  Ann.  160,  and 
Duhim  V.  Letxt  Oomn.  11  La.  Ann.  165,  tbe 
court  adhered  to  the  doctrine  of  servitude,  and 
in  The  latter  case  held  that,  although  the  prop- 
erly was  considerably  impaired  in  value,  ilie 
law   concerning  tbe  expropriation  of  private 

firoperty  for  public  use  old  not  apply  to  such 
ands  upon  the  banks  of  navigable  rivers  ai 
may  be  found  Decessary  for  levee  purposes. 
In  neither  case  was  any  allusion  msde  lo  tbe 
constitutional  provision  against  the  dcvestlture 
of  vested  richts  without  cooipensal  ion.  In  tbe 
case  of  MiOioff  v.  CarroiUon,  12  La.  Ann.  183, 
the  court  seems  for  the  first  time  to  have  rec- 
ognized the  connlitulionol  provision,  end,  by  a 
divided  court  with  a  strong  dissenting  opinion, 
without  absodoning  the  doctrine  of  servitude, 
distinguished,  and  held  that  the  soil  alone  owed 
the  servitude,  and  that  when  It  became  neces- 


had  been  demolished  for  that  purpose,  the 
owners  were  entitled  lo  be  compensated  tor 
their  value.  Coth  v.  Whitaorth,  18  La.  Aon, 
401.  71  Am.  Dec  615;  Ingt  ▼.  Tinmu  PUie* 
Jwu,  14  La.  Ann.  117. 

The  former  laws  were  all  rept-aled  after  Ihe 
...le  war.  and  a  new  and  dltferent  system 
adopted,  by  which  the  stale  undertook  tbe  duty 
of  making  and  repairing  levees.  Jeffenen  Po- 
lice Jury  V.  Tardoi,  22 La.  Ann.  58:  Huryi  v. 
Mattlitiei.  24  La.  Ann.  618.  Tbe  Constitutroa 
of  1868,  art.  llO.contslned  the  same  provision 
that  "vested  rights  should  not  bedevesied,  un- 
less for  purposes  of  public  utility  and  tor  ado- 
quale  compeLsation  made," 
""ie  case  of  Ban  v.  StaU,  S4  La.  Ann.  404. 
:  snd  was  decided  under  that  Constitution, 
and  the  coutt  held  that  private  property  could 
be  taken  for  public  ose,  in  tbe  exercise  of  ibe 
general  police  powers  of  the  state,  without 
making  compen^>Blion  tberetor.  In  i879  tbe 
people  adopted  a  new  Gonstilution,  and  in  that 
appears  for  tbe  Orst  time  the  provision  in  tbe 
'ords  of  the  5lb  Aniendmenl  to  the  Constltu- 
on  of  tbe  United  Btales  and  of  ao  many  of 
Ibe  slates,  thsi  "private  property  shall  not  be 
taken  (nor  damaeed)  for  public  purposes  (use) 
without  Just  (aod  adequate)  compeiiaalion  (first 
paid)." 

.This  provision  bad  at  that  Itme  been  coD- 
slrued  by  tbia  courtand  by  the  courts  of  many 
of  (he  states,  and  It  had  come  to  be  understood 
that  the  exercise  of  the  police  power,  as  dla- 
,,  lf»0.«. 
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tkigaiiliitd  from  tbe  right  of  emlimt  domain, 
**-T  of  public  law,  nther  than  a  m«t- 


of  leKitlAtIn  or  ]adlcla1  (tficrelioD.    Tbe 

ntltulTon  of  Hlmiuippl  conUlned  ihe  m 

on  that  private  propetl;  aball  not  tie  lalii 


IT  ifiaa.  ITS,  tbe  aame  argument 
ttat  tbekTeecommlsaloDeTt  could  take  private 
property  tor  tbe  purpoae  of  making  public 
lf*eea,  without  compeoaalloQ.  Tbe  court  aald: 
"Id  caaea  of  public  emergeucfea,  anch  aa  tbe 
caiamitlea  of  Are,  flood,  war,  pMlileuce,  aod 
fiimine,  private  property  maj  be  taken  and  ap- 

n'lA  to  public  uac  nilbout  Just  compeosntina 
DC  mode  therefor,  upon  the  prtnclpte  of  Im- 
Ktatlve  necessltj  for  the  public  protection; 
t  In  order  to  Justify  such  appropHatfon,  the 
Beccaaiiy  muat  be  apparrnify  present,  and 
the  apprehended  danger  niuat  be  to  imminent 
and  impending  aa  not  lo  admit  of  the  delay  in^ 
ddent  to  legal  proccedlnga  for  tbe  condemna- 
tion of  the  properly." 

It  would  nalnrally  appear  that  the  framera 
nf  tbe  Louisiana  Coustiiiilionof  18': 9.  in  adopt- 
ing the  provisloD  In  worda  which  had  received 
■  aelllea  cnDstructlon,  adopted  Ihe  existing  In- 
terpretation, rather  than  one  founded  on  a 
principle  of  tbe  Spanish  and  French  laws, 
which  bad  been  in  iHirt  abandoned  for  the  par- 
iah of  Concordia  hb  early  aa  1829,  and  al- 
together abandoned  for  the  pariah  of  Tenana  In 
1U8.  and  which  isio  cooSict  with  tbe  eplrltot 
our  iusMtutloas. 

The  court  can  takejudidat  notice  of  the  fact 
that  tbe  public  leveea  of  the  atale,  on  tbe  ahorea 
of  the  Mtasistlppi  river,  are  now  a  part  of  a 
araiem  of  public  worka  undertaken  by  Ihe 
United  States  for  the  improvetoeut  of  thennvl- 


countryfrom  overflow,  byconflnlogtbewalera 
of  Ihe  river,  and  that  aucb  leveea,  whether 
made  by  tbe  noiced  Statea  or  by  tbe  atate.  are 
part*  of  ooe  and  tbr  aame  aystem,  and  are 
planned  and  etecuted  for  l)olh  purpoaea. 

In  Purnpeliu  v.  Qreen  Btv  A  M.  Canal  Co. 
80  U.  8.  13  Wall.  166  (?0:  GST),  it  was  alleged 
that  the  title  came  lo  tbe  plaintiff  burdened 
with  an  eaaement  In  favor  of  Improving  the 
fiaTicallon  of  the  Fox  river,  which  authorized 
the  Injuries  complained  of,  and  of  which, 
therefore,  be  could  not  complain.  Thia  court 
aald:  "We  do  not  think  It  necesaary  to  con- 
aume  lime  in  proving  Ibat  when  the  TJolled 
Statea  aella  laud  by  Ireatv  or  otherwise,  and 
parte  with  Ihe  fee  bv  patent  without 


f  bv  pa 
tions  it  relalni  no  right  to  take  that  land  for 
public  uae  without  just  compensatlno.  nor 
noea  it  confer  such  a  rieht  on  the  rlate  within 
Wbkh  It  Ilea.  Tbe  plnrotifl  owns  the  lands  lo 
fee  Ihmngh  tltlea  derived  by  patent  from  Ihe 
United  Slatea  without  reservaliona.  Whatever 
m^  have  been  tbe  condltlona  of  the  aoclent 
gnnta,  no  auch  condliton  attaches  lo  hia  own- 
enblp:  and  Ihe  lands,  although  bordering  on  a 
Bftrlgable  atream,  are  as  mucb  within  the  pro- 
tection of  the  coDBtftutional  principle  awarding 
etmpeasation  aa  other  private  property." 

The  doctrine  waa  stated  by  tbla  court  In  the 
MM  of  Rn-Jter  V.  fifnf,  137  0.8.  681(84:819): 
"Tbe  conrta  of  (he  United  States  will  coDSIrtie 
the  grants  of  tbe  general  goveniment  wlihoui 
160  U.  8. 


reference  to  tbe  rules  of  oonatructlon  adopted 
by  tbe  atales  for  their  grants;  but  whatever  In- 
cidents or  rights  attach  to  the  ownerahlp  of 
property  conveyed  by  tbe  g«vernment  will  be 
deiermioed  by  tbe  states,  lubjecl  to  the  condi- 
tion thai  Ihelr  rule*  do  not  impair  Ihe  efflcacf 
of  the  grants,  or  the  uae  and  enjoyment  of  the 
property  by  the  grantee." 

In  the  caae  of  Batt  v.  8taU,  84  La.  Ann.  4D4, 
the  state  aupreme  court  Iwldly  ilated  that  pri- 
vate properly  may  be  taken  tor  public  use,  in 
tbe  exercise  of  the  general  police  powera,  with- 
out making  compensation  tberefor,Bi]d  that  tbe 
article  of  the  Code  rested  upon  that  foondat  ion. 

Tbe  ludgeaof  Ihe  United  States  circuit  court, 
in  Ilolhnttticorlk  T.  7'Main,4  Woods,  2^0.  con- 
aldered  that  tbe  exercise  of  ihe  police  powera 
of  Ibe  stale  and  the  right  of  eminent  domaia 
were  quesltona  of  genera!  Jurisprudence,  and 
not  of  local  law,  and  held  that,  accor>liDg  to 
the  priociplea  of  fjeoeral  Jurisprudence,  pri- 
vate property  could  not  be  laken  or  damaged 
for  public  use  without  compensation,  either  by 
authority  of  the  police  power  of  the  state  or 
under  tbe  right  of  eminent  domain. 

If  any  douoi  could  ever  have  existed  that  tbe 
dlstincLlon  between  the  police  power  and  the 
right  of  eminent  domain  is  a  question  of  gen- 
era) Juriaprudence.  and  not  of  local  law,  such 
doubt  baa  Iteen  solved  by  the  probibiiionof  the 
14th  Amendment,  that  no  state  shall  dcprlre 
any  person  of  properly  without  due  proceaa  of 
law.  Aa  said  by  tbia  court  In  PumjteUii  v. 
Grten  Bay  d  .V.  Canal  Co.  80  U.  S.  13  Wall 
166  (20:  55T},  Ihe  Juat  pHndplesor  tbe  common 
law  on  this  subject  have  been  placed  beyond 
tbe  power  of  ihe  slates  to  change  or  control 
tbem.  What  Is  due  process  of  law  is  not  a 
qiiesllon  of  local  or  stale  law,  but  a  question  of 
Federal  law,  and  Ihe  customs  of  tbe  French 
end  Spanish  colonials,  and  tbe  law  and  policy 
of  the  territory  aod  atate  belore  tbe  adoption  of 
the  amendment,  are  not  pertinent  to  the  dto- 
cusdon. 

Perhapa  no  deflniiion  la  more  often  quoted 
than  that  given  by  Webster  in  Darttaoatit  Col- 
Ugt  V.  Woodaard,  17  U.  8.  4  Wheat.  E18  (4: 
039):  "By  Ihe  law  of  tbe  land  Is  most  clearly 
Intended  tbe  general  law;  a  law  which  hears 
l>efore  It  condemna;  which  proceeds  upon  In- 
quiry, and  renders  judgmeut  only  af  Icr  trial. " 
The  meaolng  is  that  every  citizen  shall  hold  hIa 
life,  property,  and  ImTnunities  under  tbe  pro- 
tection of  the  general  rulea  which  govern  ao- 
clety.  Everything  which  may  paas  under  the 
form  of  an  enactment  is  not  therefore  lo  be 
considered  tbe  law  of  the  land. 

Cooley,  Cooat.  LIm.  863. 

The  words  "due  process  of  law,"  aa  uaed  In 
the  Federal  Conslilulion,  do  not  mean  the  law 
and  juriaprudeoce  of  Ihe  atate  by  which  tbe 
wroDg  is  worked. 

In  Bank  <rf  Columbia  v,  Okdu,  17  U.  B.  4 
Wheat.  335(4:069),  this  court  said:  -Aslotbe 
words  from  Magna  Charta.  Incorporated  fa 
Ibe  Conatitutlon  of  Maryland,  after  volumes 
spoken  and  written  with  a  view  to  Ihelr  ex- 
position, tbe  good  aense  of  mankind  h^a  at 
length  settled  down  to  this:  that  Ihey  were  In- 
tended to  aecure  the  Individual  from  the  ar- 
bitrary exercise  of  Ihe  powers  of  government 
unrestralaed  by  tbe  established  principles  of 
private  righia  and  diatributlve  Juatlce." 

401 


ovCi)l>^, 


,  Sdpkkiix  Codbt  of  tex  UnrrKD  Btatbs. 


Oct.  Tmbi^ 


TTtien  the  goTernment  tbrougb  its  ntab- 
llslied  agcncicB  lolerreres  with  the  Utle  to  one's 
properly,  or  with  bis  iDdeprodent  enjoyment 
at  it,  and  its  acMon  is  called  io  question  a«  not 
in  accordance  witli  Ibe  ]aw  of  the  land,  neare 
to  teat  its  validitj  by  those  priDciplea  ot  civii 
liberty  and  coDBlilutioDil  protection  which 
bave  become  establlahed  fn  our  aystem  of 
laws. 

In  Judicial  proceedings  tbe  law  of  the  land 
reauireg  a  hearinjc  before  condemnation,  and 
Judgment  before  diBpoBseBglon. 

Due  procesBof  law  in  each  particular  case 
meana  inch  an  exertion  of  power  of  i;oTem- 
ment  as  the  settled  maxima  of  law  permit  and 
UDCtioD,  and  under  auch  infeguarda  for  (he 
pioiecliou  of  iQdiTidualrtgbiaas  thoee  maiiniii 
prescribe  for  the  class  of  cases  to  which  the 
one  in  question  t)e1ongB. 

Cooley,  Const.  Lim,  856. 

It  was  In  recognition  of  this  principle  that, 
In  Head  r.  Amotkeag  Mfg.  Oo.  118  U.  S.  9  (38: 
889),  tbis  court  said:  "And  by  providiog  for  an 
assessment  of  full  cotnpensatioD  to  the  owners 
of  lands  flowed  It  avoids  tbe  difflcully  which 
■rose  in  the  case  of  PwapeUy  v.  Oretn  Bay  it 
M.  Canal  Co.  80  0.  8.  18  Wall.  IBS  (30:  567)." 

It  has  never  been  doubted  that  the  taking  of 
private  property  from  one  person  for  the  pri- 
vate use  and  twneflt  of  another  person  would 
be  a  taking  witbout  due  process  of  law. 

Cooley,  Const  Lim.  867. 

Aod  it  has  never  been  donbted  that  tbe  tak- 
ing of  private  properly  for  public  use  without 
CompenERtion,  except  in  the  exercise  of  police 
power,  would  be  a  deprivation  of  property 
without  due  process  of  law. 

Eaukauna  Water  Poieer  Co.  v.  Oreen  Bay  A 
M.  Can'il  Co.  1*3  U.  S.  254  (35:  1004). 

To   determine   under   what    circumstances 

tiroperty  can  be  taken  in  the  exercise  of  the  po- 
Ice  power,  as  distinguished  from  tbe  right  of 
eminent  domain,  this  court  does  not  look  to 
the  jurisprudence  of  the  slate,  but  to  the  set- 
tled maifms  of  law. 

Tbe  maxim  i9£e  vtert  tvo  vt  alienam  turn 
Utdat  is  that  which  lies  at  the  foundatlou  of 
the  power,  and  It  is  distinct  from  the  right  of 
eminent  domaio. 

These  police  powers  rest  npon  tbe  maxim  Sa- 
Itupopulieiltupremalex,  Thispowerioresimin 
a  private  injurious  use  of  ptopertv  is  very  dif- 
ferent from  the  right  of  emioeot  domain. 

Dill.  Mun.  Corp.  TTOS. 

There  are  cases  where  It  becomes  neceissry 
for  the  public  authorities  to  interfere  with  the 
control  by  individuals  of  their  properly  and 
even  to  destroy  it.  Astronginslaoceof  imsde* 
■cripttoD  Is  wLereilbecoTnesneceasary  to  take, 
use,  or  destroy  the  private  properly  of  Indi- 
viduals to  prevent  tbe  spreading  of  a  Ore,  the 
ravages  of  a  pestilence,  the  advauceof  a  hostile 
trmy,  or  other  great  public  calamily. 

Cooley,  Const.  Lim.  5W, 

Tlie  cases  in  which  private  property  can  be 
taken,  used,  or  destroyed  in  the  exercise  of  the 
police  power  are  well  defined,  and  tbe  author- 
Ities  are  all  agreed  that  there  must  be  an  im- 
peralive  necessfiy. 

Ptnriet  y.  WaUii,  87  HtsB.  172. 

This  court  cannot  so  Interpret  the  problbl- 
tlanot  theUthAmendraeutof  theCooslUntion 
of  tbe  United  States  that  what  would  be  cod- 


flscation  in  tbe  state  of  Mississippi  can  become, 
under  the  same  condition  of  ihings,  due  pro- 
cess ot  law  in  the  state  of  Louisiana. 

Nor  can  it  l>e  said  that  It  Is  competent  for 
the  state,  by  its  legislature  or  by  its  courts  to 
decide  that  such  imperative  necessitv  exists  aa 
to  Justify  tbe  laking,  damage,  and  destruc- 
tion of  private  properly  for  public  use  without 
con  pensaiioD,  in    the  exercise   of    tbe  polioa 

If  such  be  the  law  of  Louisiana,  that  ibe 
lands  of  plaintiff,  being  adjacent  to  tbe  Hiss- 
issippi  river,  are  subject  to  a  servitude  or  eBS«- 
menl  In  tbe  exercise  of  which  the  stale  cao 
take,  damage,  and  destroy  bis  property  for  Iha 
purpose  of  maklugaud  repairing  levees,  rosda, 
and  other  public  or  comnion  works,  wilttout 
compensation,  such  a  law  is  rppugiiant  lo  aud 
in  conflict  with  the  probibitlons  of  tbe  11th 
Amendment  ot  Ibe  Constitution  ot  the  United 
Stales,  unless  it  be  plead  and  shown  that  there 
exisis  such  imperative  necesaity  aa  to  justify 
the  exercise  of  the  police  power  ot  the  slate. 

It,  on  the  other  bsnd,  the  general  provision, 
embodied  in  article  l.'>6  ot  the  state  ConslUu- 
tioD,  and  in  article  497  of  Ibe  Civil  Code,  pro- 
vides a  suitable  remedy  by  trial  in  the  regular 
course  of  justice,  lo  recover  coin  pen  sal  ion  lor 
the  injury  to  plainiilFe  property,  the  com- 
pensation should  have  been  first  paid,  and  tbe 
defendants  were  proceeding  lo  lake,  damage, 
and  destroy  the  properly  of  Ihe  plaintiff  in 
violation  of  the  Constilulion  and  laws  of  the 

In  either  case  the  plaintiff  had  a  plain  right 
to  tbe  equituble  r^edy  by  injunction,  and 
the  more  so  liecause  he  would  have  bad  oo  rem- 
edy at  all  sdalnat  the  stale  for  the  torts  of  IlB  of- 
ficers and  agents. 

Mfuri.  M.  J.  CunnlBKbmm,  Attorney 
General  of  Louisiana,  and  T,  M.  MUler,  for 
appeileea: 

The  slate  of  Louisiana  claims  tbe  right  to 
build  leveea  across  riparian  lands  without 
compensating  the  owners  for  the  lands  so 
takt'O. 

To  tbe  attempt  to  exercise  this  right  tbe  plain- 
tiif  in  the  present  case  objected  on  tbe  ground 
that  it  involved  the  taking  of  his  properly 
without  corapeosation,  nod  was  tbcrerore  in 
conBIcl  wllb  (be  cited  provisions,  both  of  Ihe 
Federal  and  of  tbe  stale  Constilutlons,  relative 
to  Ihe  taking  ot  private  property  tor  public 
purposes. 

In  answer  to  thii  contention  Ihe  stale.  In 
sulistance,  asserts  that  two  fallacies  underlie 
plaintiff's  position,  «»..'  First, hi  bis  sssumpilon 
that  Ihe  14lh  Amendment  to  the  Federal  Coo- 
Btitutlon,  forbidding  Ibc  slates  to  lake  private 
property  without  due  process  of  law,  is  the 
same  in  purpose  and  effect  as  tbe  constitutional 
provision  in  the  6th  Amendment,  which  for- 
bids llie  taking  ot  prlvale  properly  tor  public 
purposes  wilbout  compensation  to  the  owner. 
Second,  in  bis  assumption  that  tbe  building  t^ 
the  slate  ot  levees  over  riparian  lands  involvet 
any  taklngof  property  at  Ibe  limeof  IhebuOd- 
Ing. 

It  is  not  denied  by  appellant's  counsel  that 
before  the  state  of  Louisiana  waa  admitted  into 
the  Union  the  law  and  publicpollcy  there  siib- 
jected  riparian  lands  to  a  public  servitude  for 
the  making  and  repairing  ot  leveei,  nor  U  It 
160  U.S. 
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denied  tbftt  th«  principle  of  Krvltnde  con- 


BDd  when  this  servitude  disappeared 
If  Dot  (Dade  plain,  but  It  is  argued  tbat  because 
In  one  local  act  provision  was  made  for  com- 
penSBlIoo  |it>  presumably  eicepHooa]  clrcum- 
ttancea)  the  entire  principle  wa.^  abnDdoned. 
ADd  tbe  ergumeni  is  aUoadrapced,  in  tbeface 
ot  the  decfslons  In  Zeii</r  v.  Cona>Tdia,  7  La. 
Ann.  ISO,  and  Zhiboiev.  Lnft  Comn.  II  La. 
Ann.  166,  that  because  article  109  of  Ihe  Cod- 
etltutlon  of  1B4&  nud  article  105  of  Ihe  Constl- 
tutinn  of  18S2  declared  tbat  vested  rigbta 
abould  not  be  devested  unless  for  purposes  of 
public  ultlit;  and  for  adequate  com  pen  aat  ton, 
Ibe  law  of  servitude  became  eitlnRuIabed  for 
repugnaacy,  as  If  the  exercise  of  an  undis- 
puted  and  unquaUfled  sovereign  t\gtA,  re- 
served always,  could  deveai  a  vested  ngbc. 

The  decisions  In  Mithof  v.  Carroaton.  12 
La.  Ann.  l&l;  Cathy.  WMworOi,  IS  La.  Ann. 
401,  71  Am.  Ilec.  G15;  and  Inge  v.  Tetinu  Po 
lice  Jarg, 14  IjH.  Aqd.  117,— affirm  and  reaffirm 
the  eslslence  of  this  servitude  for  levees  as  the 
coodltion  upon  wblch  lands  bordering  siteams 
and  subject  to  Inundation  are  held  In  Louis- 
iana, and  as  sn  locideat  of  aocb  ownership. 

The  case  ot  Dvloie  v.  Lecee  Comn.  tupra, 
wblcb  settled  that  Ibe  law  concerniag  the  ez- 
proprlatioD  of  private  property  for  public  use 
did  not  apply  to  sucb  lands  upon  the  banks  (if 
DavigBble  rivers  as  might  be  found  necessary 
for  levee  purposes,  and  tbat  there  was  no  arbi- 
trary limit  filed  by  law  as  the  maximum  dis- 
tance at  wblch  a  levee  might  be  placed  back 
of  a  caving  bank,  was  expressly  approved  In 
mthoffy.  CarraUton,  vtpra. 

In  Cath  V.  Whitaorui,  supra,  the  court 
merely  decided  that  it  would  be  a  perversion 
of  the  principle  of  riparian  servitude  to    re- 

aulre  the  owoer  of  land  on  a  bayou  to  surreu- 
er  his  land  to  a  levee  not  intended  to  prevent 
inuDdatloD,  but  for  tbe  reclamailon  of  swamp 
land  at  ■  distance. 

Ingt  V.  TtntoM  Police  Jury,  14  La.  Ann.  117, 
Involved  tbe  construction  of  a  local  statute, 
and  is  nol  In  point  here. 

Counsel  next  iosisls  tbat  tbe  principle  of 
Bcrvilude  waa  abandoned  by  the  repeal  of  tbe 
oTtU  beUiim  laws  reculalinp  it,  and  citea  Jeffer- 
son  PbiiceJuTVY.  7iirrffl»,  23  La.  Ann.58,  and 
Surgi  v.  Matthewt,  34  La.  Ann.  6:3. 

Both  cases  were  actions  agalnstriparian  pro- 
nrictora  to  recover  the  cost  of  conslrucling 
levees  ordered  by  Ibe  parochial  autliorilies, 
Tbe  question  of  servitude  was  not  raised  In 
dihei. 

Bom  t.  Slatt,  S4  Ls.  Ann.  494,  mainlalns 
that  rights  of  property,  like  all  other  »iclal 
and  conventional  Hj-hts,  are  sublect  (o  such 
reasonable  limitallons  as  the  legialnCure,  under 
tbe  govemlng  and  conlrolling  power  of  the 
Constitution,  may  think  necessary  and  expe- 
dlenl;  places  levee  building  along  tbe  Missis 
■ippi  river  in  tbe  alluvial  regions  of  LouMana 
witbiD  tbe  police  powers  of  tbe  state,  wbere  a 
coQtrollinr  public  necessity  demands  interfer- 
ence or  destruction,  as  within  the  principle 
wblch  ]uatifles  [be  taklngor  destroying  of  pri- 
vate property  lo  prevent  (be  spreading  of  a 
fire,  tbe  ravages  of  a  pestilence,  the  advance 
of  a  hostile  army,  or  any  other  great  public 
160  U.S. 


calamity,     NteeuitoM  publiea  mnjoT  at  juam 

pricata. 

The  opinion  then  declares  tbat  "  the  laws 
passed  tor  sucb  purposes,  though  they  may 
di.sturb  tlie  enjoyment  of  Individual  rights, 
are  not  UDConsIItulIonat,  tbough  do  compensa- 
tion Is  made." 

It  Is  shown  tbat  in  tbe  early  days  of  tba 
state  the  levees  were  made  and  kept  la  repair 
at  tbe  Joint  expense  of  tbe  front  proprietort. 
The  law  and  clauses  in  tbe  original  grant  bur- 
dened those  who  were  contiguous  on  the  river 
with  tbe  coQStruction  and  repair  of  the  toads, 
ditcbes,  bridges,  and  the  levee,  reference  b^ 
ing  made  to  Marlin's  Bislory;  DumoDi;  Gi- 
yarrfi's  History,  vol.  il,  p.  2;  Ordinance  of 
O'Reilly  (Spanish  Governor),  Feb.  18,  1770, 
and  other  authorities. 

So  far  as  the  question  of  Infringement  ot 
the  state  Constitution  is  concerned,  tbede(d< 
slon  of  the  alale  supreme  court  Is  binding. 

It  may  be  said,  further,  tbat  where  gtvea 
legislation  Is  ansalled,  as  bere,  upon  the  ground 
tbat  no  Just  compensation  Is  provided  for  a 
taking,  by  tbe  state,  the  I4tb  Amendment  baa 
no  sort  of  application,  for  in  slretchlng  th« 
Sth  Amendment  so  as  to  touch  acta  ot  atata 
1ei!i:<lBture3,  the  clause  In  relation  to  compen* 
saltoo  was  omitted. 

Davidton  y.Nno  Organs,  M U.S.  97(24:616). 

The  servitude  for  the  making  and  repairing 
of  levees  rests  upon  all  lands  adjacent  to  ths 
Mississippi  river,  in  Louisiana,  and  its  exercise 
by  tbe  state  is  referable   to  tbe  police  power. 


Domat  says:  "Tbe  banks  of  rivers,hlgbwayi, 
etc..  are  tblnes  public,  tbe  use  of  which  It 
common  lo  ail  particular  persons.  But  It  la 
the  sovereign  tbat  regulates  them." 

Tbe  text  of  the  French  Code  is:  "A  servituda 
establisbed  for  the  public  beneSt  or  that  of 
the  commune  has  for  Its  object  footways  by 
tbe  side  of  tbe  navigable  rivers,  .  .  .  tbe 
construction  or  repairs  of  roads  and  other  pub> 
lie  works,  or  those  relating  to  the  commune," 

Code  Napoleon  arts.  650.  658. 

And  Justinian  is  referred  toassaylns:  "Th« 
banks  belonged  to  the  proprietor  of  the  adja- 
cent soil;  but  theuseof  them,  for  tbe  purpose! 
of  navigation  and  otherwise,  was  open  lo  alL 
Tbe  proprietors,  therefore,  could  alone  reaptbi 
profits  of  the  soil;  but  If  they  attempted  to 
exercise  their  rights  so  as  to  hinder  the  public 
use  of  the  bank,  tbey  would  be  reatralned  by 
the  Interdict  of  the  pretor."  Lib.  II.,  tit.  I., 
p.  109.  To  Cicero  Is  ascribed  the  expression 
tbat  "the  public  use  of  tbe  banks  of  a  river  U 
part  of  the  law  of  nations." 

The  Revised  Civil  Code  of  Louisiana  pro- 
vides tbat  "servitudes  imposed  for  IhepuMic  or 
common  utility  relate  to  the  space  wblcb  !• 
left  for  Ihe  public  use  by  the  adjacent  proprie- 
tors on  tbe  shores  of  navigable  rivers,  and  for 
making  and  repairing  levees,  roads,  and  other 
public  or  common  works."  La.  Rev.  Civ, 
Code  6S.V  This  has  confessedly  twen  tbe  law 
Id  Louisiana  from  the  earliest  times,  and  thai 
provision.  In  substance,  is  found  In  all  her 
codifications  of  Ibe  civil  law, 

I^rt  V.  Meeker,  45  La.  Ado.  431. 


ISl  Butbuu  Codbt  or  x 

HoweTer  brcnd  aod  emphulo  may  be  the 
Mme  provisloD  In  our  eiisling  Constitution,  it 
bftd  not  eitber  the  iDtentloD  or  effect  to  lepral 
■nlcle  sea  of  tbe  Civil  Code,  or  to  briofc  nithio 
lU  K'BHp  ibe  lawful  appropriBtion  of  properlj 
for1ere«  parposee.  Oa  the  cooinrv,  tbe  Cod- 
•tllutloD  iUelt  cbHrjiies  tbe  eeuetHl  uaemblj 
wltb  the  "duty  of  maint&lnftig  a  levee  •;■- 
Vtm." 

Tiie  14lh  AmendmeDt  simply  forbidi  the 
■tales  to  "deprive  any  person  of  ■  property 
frllboul  due  process  of  law."  It  does  not  un- 
dertake to  prcscilbo  io  wbnt  due  process  of 
Ian  shall  conaiet.  It  merely  requires  some 
process  which  shall  be  equal  sad  impartial  to 
all.  aod  Bball  operate  in  the  same  general  man- 
lier upon  the  rights  of  all.  Any  process  that 
complies  nith  these  requlremecta  salisfles  the 
14ib  AmendmeDt.  Provided  the  process  which 
co»ern8  the  trsnsfer  or  devestiture  of  property 
is  regular,  UDifotm,  and  impartial  Id  its  opera- 
tion, the  other  conditions,  as  to  compeosatiou, 
etc.,  are  left  to  the  states  lo  determine. 

Tbe  requirement  of  due  process  of  law  is  a 
different  matter  from  tbe  regulalioD  of  tbe 
takini;  of  private  property  for  public  purposes, 
under  tbe  police  power  Inherent  in  every  gov- 
ernment. But  tbe  141b  Amendment  deals 
solely  with  tbe  queatloQ  of  due  process  of 

Tbe  proper  location  of  tbe  levees  Is  neces- 
•arily  committed  to  the  discretion  of  tbe  eng^i- 
Diers.  And  ss  they  are  very  often  called  upon 
to  act  in  great  hasle,  it  was  necesaary  that  they 
should  act  both  In  a  judicial  capncliy  aod  as 
their  own  executive.  The  system  is  on  tbe 
whole  fair  and  impartial  and  has  worked  sat- 
isfociorlly  for  nearly  a  century.  The  conten- 
tion that  the  plalntifTs  righit  under  tbe  14lb 
Ameodment  have  been  violated  la  then,  we 
submit,  ill  founded. 


t  DmrxD  8T1.TES. 
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BgaiQSt  tbe  floods,  is  it  not  perfectly  critaln 
ihut  if  the  stale  did  not  undertake  tbe  protec- 
tion he  would  protect  bimaelf  as  best  be 
mlgbt  or  atnndon  the  count ryT  Is  it  not  cer- 
Uiu  that,  if  able  and  allowed  to  build  his  owa 
levees,  he  would  go  far  enough  back  from  tbe 
caring  banks  to  assure  permanencyt  And 
would  he  not  employ  enclneers,  expert  in 
buslDess.  Just  as  tbe  stale  aocsl  Why,  then 
does  counsel  lalk  about  confiscation  of  private 
propel  lyT 

It  Is  denied  that  this  court  has  ever  gtveo  bo 
utterance  that  nould  sanction  the  idea  that 
•ucli  an  exercise  of  a  stale's  reserved  police 
power,  as  liere  shown,  is  forbidden  by  tbe  14th 
Ameodmeot  to  the  Federal  Constilulion. 

Davi^ton  v.  Nta  OrUant.  B8  D.  S.  97  (M: 
616);  ISarbier  v.  Connolly,  118  U.  S.  S7  (38- 
938). 

The  entry  upon  tbe  land  and  surveying  the 
route  is  "such  procefding  in  recard  to  tbe 
property  as  Is  appropriate  to  the  nature  of  tbe 
cast',"  mid  it  Is  immaterial  that  the  statute  falls 
to  provide  a  remedy  against  the  wanton,  un- 
just,  and  arbitrary  exeicisc  of  the  power,  since 
the  principles  of  the  civil  law.  prevslling  in 
the  state  of  Louisiana,  are  themselves  to  be 
taken  as  if  iocorporated  into  tbe  statute,  and 
thev  op«n  tbe  courts  again  at  eucU  abuaea. 

Tiedcmsn,  Lim.  rolTce  Powers,  g  1S4. 


The  coDstitutionaKty  of  legislation  proTld- 
log  for  tbe  compulsory  drainage  of  swamp 
lands  has  gcneralli'  been  suslaincd  aa  a  reason* 
able  exercise  of  the  police  power  of  the  stale, 
eveo  on  tbe  general  ground  that  the  state  may 
Impose  upon  tbe  owner  the  duly  of  draining 
his  low  lands,  in  consideration  of  the  conse- 
quent Increase  in  the  value  of  bis  lands. 

Tiedeman,  Lip.  Police  Powers,  g  124. 

If  tbe  stale  in  the  exercise  of  ber  police  pow- 
ers In  the  Interest  of  public  safety  may  Impose 
a  duty  on  a  landed  proprietor.  It  is  hard  to 
conceive  why  she  may  not  oosume  the  duty  her- 
self, subject  to  his  tight  to  prevent  a  wanton 
and  unnecessary  In  vasinu  of  his  property  rights. 

Tbe  levee  laws  In  Louisiana,  without  whicli 
no  part  of  complainant's  property  would  have 
value  or  be  habitable,  are  not  an  uurlghieoua 
exercise  of  police  power  from  the  standpoint 
_. Jealous  scrutiny,  so  there  is  nooUl 


for  a 


strict 


PeopU  V.  Jackton  *  M.  PI.  Road  Co.  9  Blich. 
286;  PumpfllB  V.  Oreen  Hay  db  M.  Canal  Co. 
80  U.  8, 18  Wall.  IGfl  (80:  B67); Tiedeman.  LIm. 
Police  Powers,  g  B;  Cooley,  Const.  Lim.  9th  ed. 
783. 

It  la  In  the  power  of  tbe  state  to  require  local 
Improvements  to  be  made  which  are  essential 
to  tbe  health  and  prospeiitvof  any  community 
within  lis  borders.  To  this  end  it  may  pro- 
vide tor  the  construction  of  canals  fordraioing 
marshy  and  malarious  diilricla  aod  of  leveea 
to  prevent  iDuodalions. 

Sagar  v.  Ilrei-imaiion  Diit.  No.  lOS,  111  V. 
B.  701  (28;  569). 

In  Louisiana  lliose  riparian  rljtbts  have  al- 
ways been  held  subject  to  tbe  Incidents  and 
lighlB  reserved  by  the  state  to  prevent  inuoda- 
Hon. 

Eminent  domain  Is  said  to  be  "an  Incident 
of  sovereignty,  and  requires  no  constitutional 

Hilis,  Eminent  Domain,  g  1;  Prentice.  Police 
Powers.  M:  FAiladelpMa  v.  8eoU,  81  Pa.  80. 
Sa  Am.  Itep.  736;  Bancroft  v.  Cambridge,  12S 
Hasa.  4Sa 

So  far  as  the  clrcumatancea  of  complainant's 
tide  having  come  from  tbe  general  governmeat 
is  concerned,  that  cannot  exempt  him  from 
the  burden  common  to  those  la  his  situation. 


ju4b  US  ail  ubut^rs  oiuiiuirij   puHxu  uave  uiein, 

and  which  Is  Just  as  complete  aa  the  nature  of 
the  case  will  permiL 

Wliaiever  inctdents  or  rights  attach  to  the 
owoersbip  of  property  conveyed  by  tbe  gov- 


.         _   _      BlTi 

T.  OrUan*  Ltvte  Comr*.  M  Fed.  Rep.  SS9. 

Land  within  a  state  belonging  to  the  United 
Stales,  and  not  devoted  to  public  purposes,  la 
treated  ss  tbe  land  of  a  private  proprietor,  and 
may  be  taken  for  public  use  by  the  state  in  the 
tame  way  as  other  lands. 

United  Sltlfi  V.  BaUroad  Bridge  Co.  0  Mc- 
Lean, S17;  Baudolph,  Eminent  Domain,  SS, 
and  cases  cited. 

Mr.  Juttiee  Slilr»a  delivered  tbe  oplDlon  of 
tbe  court: 

By  an  act  cf  Ibe  general  atsemUy  of  the 
slate  of  Louisiana,  approved  February  14. 1S7B, 
there  was  crested  a  board  of  atate  englDCera, 
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wImm  dntf  It  wu  to  make  &  lurraj  of  the 
wUeroouraes,  public  worka.  knd  lereei  of  tbe 
■taW.  Tbey  neie  to  report  lo  the  goveraor  of 
the  MAla  the  improTemeDta  wbicb  tbr;  tbould 
dwm  DeceBur;  and  the  construction  of  luch 
lereet  m  were  of  prime  Importaoce  lo  Ibe  •late 
at  Iiree  and  were  beyoad  Uie  mean*  of  tbe 
psTocbial  autborltie*.  Tbej  were  also,  fa  said 
moil,  lo  fumlsb  esilmatea  and  apeclflcaiiona 
M  work  necesBary  to  be  dooo.  It  whs  there- 
upon made  Ibe  duty  of  the  goveroor  lo  adver- 
tlw  for  proposal!  to  make  sucb  tmpruvemeuts 
and  construct  such  leveea  aa  were  recom- 
mended, and  to  award  the  contracts  to  the 
lowest  re»pon9)bie  bidder,  under  proper  and 
sufficient  bonds  for  the  faithful  perforraancs 
of  tbelr  contracla;  and  upon  complelloD  of 
•aid  works  it  nan  made  tbe  duty  of  Ibe  board 

and  to  certify  lo  ita  corrsclness;  and,  upon  ap- 
proTal  by  tbe  gOTernor.  tbe  auditor  of  public 
accounlB  of  Ibe  state  was  to  draw  his  warrant 
tberefur,  pnyable  out  of  the  xeneral  engineer 
fund  or  aucb  fund  bb  should  be  provided  by 
law. 

In  the  exercise  of  the  powers  thus  conferred, 
tbe  board  of  engineers  reported  to  tbe  governor 
that  It  was  ni'cesssry  lo  construct  a  levee 
aeroas  com  pi  aio  ant's  planlallon;  that  such 
levee  was  of  prime  importance  to  the  Blare  at 
large;  would  have  to  be  of  large  size;  that  Ibe 
river  front  was  a  dangerous  and  consiaatly 
caving  bank,  and  that  necenearlly  the  levee 
hadio  be  located  some  distance  from  tbe  river; 
483Jand  they 'furDiihed  etlimatesaDd  sped- 
flratloQSof  Ibe  work  DeceBiBTytobe  done.  Sub- 
aequently,  after  advertising  for  proposals,  tbe 

Sivemor  awarded  the  contract  lor  conalruct- 
rlbe  levee  proposed  to  Ibe  defendant,  Peter 
J.  Treievent,  bb  Ibe  lowest  responsible  bidder, 
who  was,  at  tbe  lime  of  filing  ihe  bill,  proceed- 
ing with  tbe  work. 

The  plaintiff  eipressly  admits  In  bis  bill 
that,  altboagh  Ibe  Conatftutloa  of  the  slBto  of 
LoDlslana  containa  a  provision  that  private 
property  shall  not  be  taken  or  damaged  wiih- 
OQt  adequate  and  Just  compensation  being  flrst 
p^d,  tbe  laws  of  tbe  state,  as  Interpreted  by 
tht  supreme  court  of  Ihe  state,  provide  no 
remedy  (or  cases  of  proceedings  under  the 
levee  laws,  and  that  the  suprenie  court  of  tbe 
state  baa  decided  Ibst  such  taking,  damage. 
and  destruction  of  properly  for  the  purpose  of 
bnllding  a  public  levee  Is  an  exercise  of  tbe 
police  power  of  tbe  state,  and  damnvm  abique 
l^furia  because  Ibe  state  has  a  right  of  servi- 
tude or  eanmenl  over  Lbe  lands  on  tbe  shores 
of  navjulle  rivers  for  Lbe  making  and  repair- 
ing of  levees,  ro  lU^,  and  other  public  works. 
But  be  conicudB  that,  aa  he  cannot  sue  tbe 
■tale  for  compensation,  and  aa  an  action  at 
law,  If  sucb  would  lie,  would  not  furnish  that 
Jnat  and  adequate  compensation  Brat  paid  con- 
tenptaled  by  tbe  provision  of  the  stale  Cousli- 
tntlon,  he  has  a  rlsbl.  as  a  citizen  of  another 
state,  to  invoke,  In  the  circuit  court  of  the 
Dnlted  SlateB,  the  protection  of  Ibn  Uth 
Amendment  of  the  Constitution  of  tbe  United 
Btates.  which  provides  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  lo  any 
penon  wliblo  its  ]urlsdictloD  the  equal  prolec- 
lioD  of  lis  lawf. 

IW  c.s. 


The  ooDceMlon  distinctly  mada  by  Ihe  oom* 

plaluant.inbis  bill,  that  the  state  courta refuta 
to  recognize  tbat  owners  of  lands  abutting  on 
tbe  Mississippi  river  and  Ihe  bayous  ruouiog 
to  and  from  tbe  same,  where  levees  are  necea- 
aary  lo  confine  the  waters  and  protect  Ihe  In- 
baliitaota  BgainBt  Inundation,  are  entitled, 
when  a  publTclevee  Is  located  upon  such  kode, 
lo  iDVoke  tbe  application  of  tbat  provision  of 
the  Btate  Conslilution  which  provides  that 
"private  properly  Bhall  not  t>e  taken  nor  dnm- 
aged  for  public  use  without  just  und  adequate 
'compenBatlon  first  paid."  and  repealed[403 
in  the  brief  filed  on  his  behalf  in  Ibla  court. 
relieves  us  from  an  extended  examination  of  lbe 
origin  and  history  of  the  stale  en  art  men  Is.  con- 
stitutional and  legislative,  and  of  Ihedeclsions 
of  the  state  courts  on  this  subject. 

It  Is  important,  iiowever,  to  observe  tbo 
ground  upon  which  the  state  legislalura 
and  Judicial  authorities  base  tbeir  action. 
Thai  ground  1b  found  in  tbe  doctrine  existing 
in  tbe  terrllory  of  Louisiana  before  its  pur- 
cbase  by  the  Uulted  Statea  and  continuing  to 
this  time,  that  lands  abutting  on  tile  rtvera 
and  bayouBBre  subject  to  a  servitude  In  favor 
of  tbe  public,  whereby  such  portions  thereof 
as  are  necessary  for  the  purpose  of  making 
and  repairing  public  levees  may  be  taken.  In 
pursuance  of  law,  without  compensation. 
This  doctrine  is  said  to  have  been  derived  Ironi 
tbe  Code  Napoleon,  whose  640lb  and  650lh 
articles  were  as  followa: 

"Servitudes  established  by  law  have  for  ob- 
ject Ihe  public  or  commerclitl  utility,  or  tbo 
utility  of  private  persons.  Those  established 
for  the  public  or  commercial  uliliiy  have  for 
object  tbe  towpatbs  along  tbe  navigable  or 
floftlable  river*,  the  construction  or  repairing 
of  rosds  and  other  public  or  commercial  works. 
All  that  concerns  this  kind  of  servitude  ia  de- 
termined by  laws  or  particular  regulations." 

But  whether  the  servitude  in  question  waa 
derived  from  French  or  Spanish  sourcei,  or 
from  local  and  natural  causea,  we  need  not  In- 
quire, t)ecau8e  li  Is  explicitly  asserted  In  La. 
Civ.  Code,  art.  B61,  In  Ibe  foUowIni;  terms: 

"Berviiudes  Imposed  for  the  public  or  com- 
mon utility  relale  to  tbe  space  wbicb  is  to  ba 
left  for  public  use  by  the  adjacent  proprietors, 
on  tbe  shores  of  navigable  rlvera,  and  for  the 
making  and  repairing  of  levees,  roads,  and 
Oltaer  public  or  common  *works.  All  [4«4 
ibst  relates  lo  this  hind  of  servitude  Is  deter- 
mined by  laws  of  particular  regulations," 

In  tli'e  case  of  Zenor  v.  Coneordui,  7  La. 
Ann.  ICO.  where  tbe  legislature  bad  enacted 
tbat  the  police  Jury  of  a  pariah  exposed  to  in- 
UDdatloD  should  have  plenary  power  to  local* 
._j  levees,  and  where  such  polica 


plalnant,  greslly  to  his  detriment,  it  wsa  held 
that  the  enactment  waa  valid,  and  that  no  li- 
ability for  damages  waa  caused  by  a  bona  fida 
proceeding  under  It.     Tbe  court  said: 

"In  Ibis  state,  ao  much  exposed  to  ruinoiu 
Inundations,  the  public  have  the  undoubted 
right,  on  tbe  shores  of  tbe  Mississippi  river,  to 
the  use  of  the  space  of  ground  necessary  for 
tbe  making  and  repairing  of  tbe  public  leveea 
androads.  La. Civ.  Code,  art.  661.  Itwaathe 
condition  of  tbe  ancient  grants  of  land  on  the 
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MiHlMipi^  river,  and  Baffldeot  depth  wu  al- 
w«yi  gnev  to  each  tract,  to  prevent  the  e»ar- 
ciae  of  the  public  rights  from  proving  ruiooua 
to  Ibe  Individual.  Speculalioos  and  olber 
motive!  have,  In  later  lime*,  caused  the  df- 
vldoD  and  wle  ol  some  tracts,  and  entries  nf 
Olbere,  vith  Urge  fronts  and  lillle  depth.  In 
Opposition  to  the  general  policv  of  tbecouniry. 
TbuB  In  the  present  case,  tne  plalntiB  hat 
acarcelj  anj  depth,  with  a  large  front,  la  a 
deep  beml,  wiih  a  curving  bank.  Tlie  policy 
nf  the  country  and  the  laws  of  the  lanil,  made 
for  the  general  aalely,  cannot  yield  to  cusut  of 
Individual  hardoblp.  Those  who  purchase 
and  own  the  front  on  the  Mlssisalppi  nver  gain 
all  that  Is  made  by  alluvion,  and  lose  all  that 
Is  carrifd  away  by  abraaion.  And  those  who 
chooFe  to  purchase  tracts  with  little  depth,  In 
caving  bends,  expose  themselves,  hDowlnKlf. 
to  total  loss,  and  must  suffer  the  consequeQces 
wbeo  tbejoccur.    They  suOer  damnum oitgua 

In  Dubom  v.  Lett*  Oomn.  II  La.  Ann.  163. 
tlie  plaintiff  sued  tor  damages  occasioned  to 
bis  land  bj  the  acis  of  the  cnmmlsaionera  In 
chaaxlng  iQ^  ll»o  of  U>b  public  levee,  but  the 
oourl.  cIiIde  the  provlslona  of  La.  Civ.  Code, 
art.  661,  held  that  "the  law  coDcerning  the 
eiproprlatloD  of  private  property  for  publlt 


dedded  by  tbe  locaf  aatharities,  whose  decl 
■Ion  should  not  be  revised  by  this  irlhunal,  ex- 
cept for  the  most  cof^ent  reasons,  and  where 
there  has  been  manifest  oppression  or  In- 
justice." 

In  the  case  of  Bau  v.  Stata,  84  La.  Ann. 
4U,  the  supreme  tMurt  again  held  that  an 
owner  of  land  abutting  on  the  Hisaissippl 
river  could  not  recover  for  damages  iafllcted 
upon  bis  property  by  the  stale  board  of  en- 
gineers and  contractors  In  locating  and  coo- 
Btrucllng  a  public  levee,  but  put  the  Immunity 
of  the  state  malnl;  npon  the  proposition  that 
■uch  public  works  are  done  In  the  exercise  of 
the  police  power,  and  did  not  advert  (o  the 
doctrine  of  servitude,  upon  which  the  previous 
decision  had  placed  such  ImmuoiiT. 

But  we  do  not  understand  (hat  the  supreme 
eouit  of  the  state  intended  thereby  to  repudi- 
ate the  doctrine  of  a  servitude,  explictly  de- 
clared In  the  Code,  and  recogolEed  through  a 
long  period  bj  many  declsioos.  If,  to  ap- 
prove the  judgment  In  thatcaso,  ll  were  neces- 
larj  to  hold  that  the  stale  and  its  agents  can 
take  private  property  wherever  siiuated,  and 
apply  It  to  any  public  purpose,  and  escape 
from  the  duty  of  compensation  by  terming 
■nch  action  an  exercise  ut  the  police  power,  it 
la  difficult  to  see  how  such  a  conclusion  could 
be  reached  bv  the  courts  of  a  state  in  whose 
Constitution  Is  to  t>e  found  a  provision  that 
private  property  shall  not  be  taken  for  public 
nae  without  Just  and  adequate  compensation 
llret  made.  But,  as  we  have  said.  It  Is  not 
necessary  to  so  read  the  decision  In  Question, 
&or  to  consider  whether,  even  in  such  a  case, 
ft  remedy  could  be  found  In  any  provision  of 
tbe  Federal  Cunstliutlon. 

Tbii,  wa  think,  clearly  appears  by  lite  later 
«8 


ease  of  RwA  v.  Ne»  Orimnt,  W  La.  Ann.  S7G, 
where  the  supreme  court  reviewed  tbe  law 
and  the  cases,  and  again  put  the  Immunity  of 
the  city  from  liablltiy  for  damages  occa^oned 
Id  the  front  of  plaintiff's  propetty  by  a  public 
work  upon  the  long  established  doctrine  of 
servitude,and  declareil  that  "the  liparianowner 
enjoys  his  properly  rub  modo,  i.  a.,  subject  In 
'the  right  of  the  public  to  reserve  space[44}<S 
enougb  for  levees,  public  roads,  and  the  like. 
Over  this  space  tbe  front  proprietor  never  ac- 
quires complete  dominion.  It  never  passes  free 
of  this  reservation  by  a  deed  to  a  purchaaer," 

With  the  adralssioo  that,  under  the  slate 
Constitution  and  laws  as  construed  by  tbe 
highest  court  of  the  stale,  the  plaintiff  below 
was  not  entitled  lo  the  remedies  he  sought,  we 
are  requested  to  hold  that  he  can  obtain  relief 
by  Invoking  in  a  circuit  court  of  the  United 
Slates,  the  protection  ^f  the  I4th  Amendment 
of  tbe  Conalitullon  of  the  United  States,  which 
declares  that  no  state  sbnll  deprive  any  person 
of  life,  liberty,  or  pru|K-rly  without  due  pro- 
cess of  law,  nor  diny  b)  any  person  within  ita 
jurisdiction  the  equal  prutL-ciinn  of  the  laws. 

The  first  contention  of  Ibe  pUinllfl  in  error 
Is  that,  as  It  is  admitted  that  he  owns  Ibe  land 
In  fee  through  title  derived  by  patent  from  the 
United  Slates,  without  reservation,  whatever 
may  have  been  the  coudltions  of  the  ancient 
granti^  no  such  condition  altactiea  to  his 
ownership,  and  the  lands,  although  bordering 
on  a  navigable  stream,  are  as  much  within 
the  protection  of  the  constitutional  principle 
awarding  eorapensatlon  is  other  property.  In 
other  words.  IJie  claim  is  that  the  servitude 
under  which  are  held  lands  wboae  titles  are 
derived  by  grant  from  Spain  or  France,  or 
from  the  slate,  does  not  attach  lo  lands  whose 
titles  are  derived  from  the  United  States. 

Previous  decisions  of  this  court  furnlah  a 
ready  answer  to  tbis  contention. 

In  Bartuy  v.  Ktokuk.  M  U.  B.  S34  [94; 
224].  where  tbe  dispute  was  as  lothe  natureof 
Ihe  lltle  as  to  tbe  river  front,  and  as  to  new 
ground  formed  by  filling  la  upon  Ihe  bed  of 
the  river,  and  where  some  conflict  was  shown 
(o  exist  between  the  common  law  rules  as  to 
such  ownership  and  those  asserted  by  the  stale 
of  Iowa  in  her  legislation  and  the  decUionaof 
Mr.  JumIu*  Bradley,  speaking  for 


the  CI 


t,  said: 


It  is  generally  conceded  that  the  riparian 
title  attaches  to  subsequent  accretions  to  the 
land  effected  by  the  gradual  and  imperceptible 
operation  of  natural  causea.  But  whether  It 
attaches  to  land  reclaimed  by  acliflclal  means 
from  llio  bed  of  the  ri  ver.  or  lo  sudden  accretions 
produced  by  unusuitl  *fioods,ii  a  9ius(»»n[407 
w/iicA  tach  ttaU  deeidt*  for  Hi^,  .  ,  .  The 
confusion  of  navigable  with  tidewater,  found 
In  the  nionumenia  of  Ibe  common  law,  long 
prevailed  in  this  country,  notwl  lb  standing  the 
broad  differences  existing  between  the  extent 
and  topography  of  Ihe  British  island  and  that 
of  the  American  continent.  Il  bad  the  influ- 
ence for  two  generalioDB  of  excluding  Ibe  ad- 
miralty jurisdiction  from  our  ^reat  rivers  and 
Inland  seas,  and  nnder  the  like  influence,  it 
laid  the  foundation  in  many  slatesof  doctrines 
with  regard  to  the  owneiibip  of  the  soil  in 
narlgabb  water*  above  tide  water  at  varianc* 
with  sound  principles  of  public  policy. 
160  U.S. 
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VlwUin,  u  rulM  of  propertr,  It  woald  now 
Im  tie  to  change  these  ooclriDet  where  the; 
htre  been  Hpplied,  u  before  remarked,  i*for 
tke  tmeral  ttalm  thtrntdta  to  determine.  If 
ibej  choose  to  resign  to  tlie  riparian  proprietor 
Tigjits  nhich  property  belong  to  them  in  the 
KTerelgD  capacity,  It  U  not  for  otben  to  raise 
objeclions. " 

Id  pMker  t.  Bir4.  187  U.  B.  662  1*84:  BIO], 
vbere  a  ilmllar  questloD  arose,  and  where  It 
wu  claimeil  Ibai  the  fact  thai  the  title  was  de- 
rived bj  a  grant  from  the  Unilod  States  af- 
forded a  reaBOD  for  dectsloD,  Ur.  Juttice  Field 
aUted  the  question  as  tollowc: ' 

"The  courts  of  the  United  States  will  con- 
•tnie  the  Kraots  of  the  gcDeral  government 
withoQt  releience  lo  the  rules  of  construction 
adopted  by  the  stales  for  tbeir  grants;  but 
whatever  IncideDta  or  rights  attach  to  the 
ownership  of  property  conveyed  by  the  got- 
emtnent  wit]  be  determined  by  the  slates,  sub- 

Ject  to  the  conilltloa  that  Ihclr  rules  do  not 
mpalr  the  efflcncyof  IbegranlBor  the  use  and 
eojoyment  of  tbe  property  by  the  grantee,  Aa 
•n  IncideDt  of  bucIi  ownership  the  right  of  the 
riparian  owner,  where  the  waters  are  above 
tM  Influence  of  tbe  tide,  will  be  limited  ac- 
owdlng  to  the  law  of  the  state,  either  to  low 
or  high  water  mark,  or  will  extend  lolhe  mid- 
dle of  the  stream." 

Tbe  Iingunge  of  Barney  t.  Ktokuk,  »upra, 
was  cited  with  approval,  and  the  conclusion 
reached  was  that  the  law  of  the  stale,  as  con- 
■trued  by  Its  supreme  court,  was  decisive  of 
the  controversy. 

408]  *Tbc  question  was  again  presented  Id 
Eantin  v.  Jordan,  140  XI.  &.  873  I8S:  4S0],  and, 
after  a  review  of  the  cases,  Mr.  Juitiu  Bradley 
■tiled  the  conclusion  as  follows: 

"We  do  not  think  It  necessary  to  discuss 
tbU  point  further.  In  our  judgment  the 
grants  of  the  government  for  landa  bounded 
un  streams  and  other  waters,  without  any  res- 
«rvation  or  restriction  of  terms,  are  lo  be  con 
■trued,  as  to  their  effect,  according  to  the  law 
of  the  state  In  which  the  lands  lie." 

In  Shieel]/  v.  Bovlbj/,  10311.  S.  1  [S8:  831], 
this  court  had  lo  deal  with  a  conBlct  as  lo  the 
title  in  certain  lands  below  high-water  murk 
In  the  Columbia  river,  In  the  state  o[  Oregon, 
between  parties  claiming  rexpectlvely  under 
the  Uniled  States  and  under  the  state  of  Ore- 
gon. The  entire  subject  was  thoroughly  ei- 
MUlnad,  involvloc  a  review  of  all  the  cases, 
both  Blaie  snd  Federal,  and  one  of  the  conclu- 
■Ccms  readied  was  thus  stated  by  Mr.  Juttke 
Gray 

"Onuita  by  Congress  of  portions  of  the 
public  lands  within  a  territory  to  settlers 
tbereoD,  though  bordering  on  or  bounded  by 
navigable  wuters.  convey,  of  thcii 


■late  when  created,  but  leave  the  question  of 
tbe  use  of  the  shores  by  the  owners  of  uplands 
to  the  sovereign  control  of  each  state,  subject 
only  to  the  rights  vested  by  the  Constitution 
In  the  United  Slates." 

These  decisions  not  only  diapose  of  the 
pmpoaitlon  that  lands  situated  within  a  slate, 
but  whose  title  Is  derived  from  the  Uniled 
States,  are  entitled  to  t>e  exempted  from  local 
ngulationa  admitted  to  be  applicable  to  lands 
IMU.  S. 


held  by  grant  from  the  atate,  bnt  alio  of  Um 
other  proposition, that  tbe  provtsfons  of  the14th 
Amendment  extend  to  and  overridn  publlo 
rights,  existing  In  the  form  of  seryitudea  or 
easements,  held  by  the  courts  of  a  state  to  be 
valid  under  the  Constiiullon  and  lawi  of  anch 

The  subject  matter  of  such  right!  and  regu- 
lations falls  within  the  control  of  tbe  states. 
and  the  provisions  of  the  Hth  Amendment  of 
the  Conslltutton  of  tbe  United  Btales  are  satis- 
fied It,  in  cases  like  the  present  one,  tbe  bISIs 
law,  with  lis  benefits  and  its  obligations,  Is  Im- 
partially administered.  'WaUKrv  &>u-r4fl0 
Hnet.  62  U.  8.  60  [23: 6781;  Davidtan  v.  Iftte  Or- 
iMni.  S6  U.  S.  07  [24:  6(9]:  Bowvian  t.  Um$ 
("Minouri  y,  Letrit")  101  U.  B.  22  [SO:  080}; 
HaUingtr  v.   DavU,  146  U.  B.  814  [3d:  086J. 

Tbe  plsiotlff  In  error  U,  Indeed,  not  a  citi- 
zen of  Louisiana,  but  he  concedes  that,  as  re- 
spects his  property  In  that  stale,  he  hw 
received  the  same  measure  of  right  aa  that 
awarded  lo  Its  citizens,  and  we  are  unable  to 
see.  In  the  light  of  the  Federal  Constitution, 
that  be  has  Seen  deprived  of  his  property 
without  due  process  of  law,  or  been  denied 
the  equHl  protection  of  the  laws, 

TJie  decree  of  the  aiart  bekw  u  qtflrmad, 

Mr.  Juitkt  Brewer  dissented. 

DBNHI8  DAVIS,  Ptff.  in  Brr., 

UNITED  BTATEB, 

ISee  B.  C,  Beporter^  ed.  MV-UA) 


1.  On  a  trial  tor  murder,  irhve  tlw  defenas  la  !■»• 
nnlty,  Itlsnot  tbedutrof  thejury  looonvlct  If 
the  eridenoe  on  that  eubjeel  I*  equailr  belanoed; 
but  if  on  all  the  evidanoa  there  la  reasonable 
daut>t  ol  his  sanity,  the  acoused  la  endued  to  an 
acqulttaL 

1l  "nit:  logal  preaumotlon  of  sanity  does  not  abso- 
lutely control  the  Jury  until  1i  Is  overthrown  or 
Impaired  by  evldenoe  sufflotent  to  osUblMi  the 
fact  of  Insanity  beyond  areasonable  doubt. 

S.  'Wbereevldenoe  la  tpveo  ona  trial  tor  muidar 
ot  tbe  insanity  of  the  acoused.  the  burden  of 
piovlnit  hta  nnlty  beyond  a  reasonable  doubt  Is 
on  tbe  prosecution. 

1.  IF  the  w  bole  evidences  Inoludln^  that  nipplted 
by  the  presumption  of  sanity,  does  not  exclude 
beyond  reasonable  donht  tbe  hypotheala  of  In- 
sanity, ot  whtcb  some  proof  la  adduced,  the  ao- 
euaed  is  entitled  to  an  acquittal. 
[No.  008.] 

Bubmitttd  Oetobtr  30. 1895.    D«eidtd  Detmnitr 
16.  1896. 

ti<rrm.—A*  to  nildenc«  of  insanltK  oplnlans  at  to 
sonftir.— see  note  to  Dexter  v.  Hall,  H:  !& 

Ai  la  intanitv  tn  aru<dan«e  of  dudi,  see  note  to 
Harding  v.  Handy,  S:  4ia. 

At  to  potMr  of  otloriKV.  reoo'isd  bv  tnmttMii  of 
prtnoliMiI,  see  note  to  Hunt  v.  Rousmaoler,  B:  EN. 

Am  to  fnunUv,'  eviAtaee;  eommtltw;  dclufkniK 
OtnltngtviUhimanK  (mlMeailK  whenefuttv  wffltis- 
ttrttrn  inquiaUkm:  contnutt  of  hwafiM:  eonvtit 
anutfrom  parent  to  child,  or  bettiicenrtlaticei.ufe/n 

'  iiildc,-«e«  note  to  Hoffman  v.  Overbey,  31:  TH 
4»» 


ovCi)l>^Ic 


SUr&BMB  COUST  or  TBB  UKITBD    &IA.TMM, 


Oct.  Tksh. 


TN  ERROB  to  the  drcaf t  Court  of  the  United 
X  States  for  the  WMtera  Dlitricl  of  Arkautu 
to  review  a  judgmeot  coDrlcling  DeooiBDarii 
of  the  crime  of  murder.  Berried  with  direc- 
tionifor  a  new  trial. 

The  facta  are  Btatcd  Iq  tlie  opinion. 

No  counael  appt'sied  for  plaintiff  in  errc 

Mr.  J,  M.  Dleklnaon,  Asaislact  Altonuj 
Qeoeral,  for  defendaot  in  error: 

Tbere  <a  mucb  cooflict  of  authority  on  the 
propositioD  aa  to  wbelber  the  Judge  should 
charge  the  ]urj  Ihat  Chej  must  acquit  If  the 
whole  evideocc  raises  a  reasooable  doubt  in 
their  mlodaaa  to  whether  Itie  defendant  isE 

The  doctrine  in  Enelacd  ia  well  settled  that 
the  burden  ia  on  the  defendant  to  establish  bis 
inaauitj  to  the  reasonable  satiafaciioD  of  the 
jury. 

Russell,  Crime*,  Slh  ed.  B2B:  Roscoe,  CHl 
E».  7lh  ed.  975;  Fosier,  Crown  Law.  325. 

In  McHav'jhKn-t   C'uk.  10  Clark  4;  F.  SO 
the  quealiiin  of  iusanilj  as  a  defense  in  crii 
loal  cases  having  been  made  the  subject  of  de- 
bale  in  tbe  House  of  Lorda,  the  opinion  of  " 
judges  on  the  law  governin;^  such  cases  i 
taken,  and  on  tbe  point  here  involved  the 
■wer  was  that  "the  juroraouirhl  lobe  lold  that 
eTery  maa  ia  presunu'd  to  be  ssne  and  to  pos- 
•esa  a  siiSleient  degree  of  reason  to  be  respon- 
sible  for   his   crimes,   unlil   the    contrary   ix 
proved  to  their  cat  isf act  ion." 

The  law  so  declared  has  been  acquiesced  In 
in  England.  In  this  countrv  ILere  arc  two 
lines  of  autlioritlea.  The  following  hold  the 
doctrine  that  the  burden  of  proof  is  oq  tbe  de- 
fendaot  to  eslablish  insanity  to  tbe  reasonable 
satisfaction  of  the  jur;,  some  of  the  esses  using 
the  laogunge  that  it  muist  he  established  by  a 
preponderance  of  the  evidence.  These  author- 
ities will  all  be  cited  togrlber  as  adverse  to  the 
CDDtentlon  that  only  a  reasonable  doubt  must 

Rice,  Crlm.  Ev.  To)  8.  §§  808,  889;  Whart 
Homicide,  g  663;  Wbart.  Grim.  Ev.  g  840i 
Whart.  Crlm.  Law,  7ib  ed.  g  54;  Greeoleaf. 
Ev.  vol.  3,  g  37tl,  vol.  S,  ^  S;  BotweU  v.  StaU, 
63  Ala.  807,  SJJ  Am.  Rep.  SO;  Porsonav.  8laU. 
81  Ala.  G77,  00  Am.  Rep.  198;  Cunftrv.  SlaU, 
88  Ala.  SO;  Maxwell  t.  BtaU.  80  Ala.  150; 
Q>ale*  V.  StaU,  60  Ark.  880;  BoUing  v.  State, 
H  Ark.  G8S;  Pto]^  r.  MeDonneli.  47  Cal.  184; 
PtopU  V.  Bawdta,  90  Cat.  195;  Propk  v.  Trav- 
trt,  88  Cal.  288;  F^le  v.  Bemmerlv,  9B  Cal. 
800;  Fogarty  v.  Stnlt.  80  Qa.  4S0,  4SS;  StaU  v. 
Bruei.  48  Iowa,  S33,  80  Am.  Kep.  408;  Salt  v. 
Ihmt  74  Iowa,  M6;  Kriei  v.  Com.  8  Bush, 
W>;  Moort  V.  Oxn,  18  Ey.  L.  Rep.  738;  Slate 
T.  CnUman,  37  L*.  Ann.  691;  9lal«  v.  Btirnt, 
S5  La.  Add.  SOS;  Stat^  v,  Ik  Sane*.  84  La. 
Add.  186.  44  Am.  Rep.  iiH;  Stile  v.  Lawrence, 
S7  He.  674;  Com.  v.  Bogert,  7  UeU  600,  41  Am. 
Dec.  458;  Com.  r.  EOdy,  1  Gray,  688;  BtaU  v. 
Banlry,  84  Minn.  430;  BtaU  t.  MeOty.  84  Ho. 
684,  86  Am.  Dec.  121;  BtaU  v.  Redemeier,  71 
Mo.  178,  86  Am,  Bep.  462;  StaU  t.  PageU.  02 
Mo.  800;  StaU  T.  adulter,  118  Mo.  96:  StaU 
▼.  Lmit,  20  Ne».  883;  State  \.  Renter,  21  N. 
J.  L.  106;  StaU  v.  Starling.  6  Jonea  L.  866; 
Slate  V.  Vahn.  82  N.  C.  631;  State  v.  Daw,  100 
N.  C.  780;  Loefntr  v.  Stale.  10  Ohio  St.  698; 
Bond  V.  StaU,  m  Ohio  St.  849;  0»m.  v.  Mailer. 
4  ^  266;  Ortwtin  t.  Qm.  76  Fa.  414, 18  Am. 

ioo 


Rep.  420;  Ftiarull  r.  Com.  86  Ft.  260;  C&m. 
V.  Gerade.  146  Ph.  289:  Slate  v.  Bundy,  24  S. 
C.  439,  68  Am.  Rep.  263:  Stale  v.  Alannd/i-, 
80  S.  C.  74;  Webb  t.  StaU,  9  Tex.  App.  400; 
iMiiJu  V.  State.  22  Tex.  App.  279,  M  Am.  Rep. 
638;  PeopU  v.  Jhlton.  8  Utah.  02;  Baecigalupo 
V.  Om.  88  Gratt.  807,  86  Am.  Rep.  79^;  Statt 
T.  Stravd^,  11  W.  Va.  717   27  Am.  Rep.  606. 

Tbe  following  hold  that  A  the  evidence  raises 
a  Teasonable  doubt  of  sanilj  the  Jury  mutt 
acquit: 

Thompson,  Trials,  %  2524;  2  Bishop,  Crlm. 
Proc  6S  669,  678;  OuxUati'g  Cam,  10  Fed.  Rep. 
161;  United  Stale*  v.  Ridgetea)/,  81  Fed. 
Rep.  149:  United  Statea  v.  Faulkner.  8S  Fed. 
Rep.  730;  United  btaleet.  JffC^urv,  7  Law  Rep. 
4R9;  United  Slate*  7.  Laneatter,  7  Biss.  440; 
State  V.  Johnton,  40  Coon.  136:  Bodge\.  State, 
26  Fla.  11;  Hopp*  v.  Peopie.  31  III.  3m6.  83  Am. 
Dec.  231;  Chate  v.  PeoOt,  40  111.  3A3;  Z>uin 
v.  Pftjpfc,  109  ni.  686;  Laagdon  v.  PtopU.  133 
III.  382;  Bradley  v.  StaU,  Si  Ind.  4S2;  Qvetig 
V.  State.  66  Ind.  94;  GraM  v.  StaU.  117  Ind. 
277;  Plike  v.  State.  121  Ind.  483;  StaU  t. 
Jone;  64  Iowa.  319;  Stale  v.  Cravford,  II  Kan. 
82;  StaU  v.  Mahn,  25  Kan.  1^0;  StaU  v.  Hiton, 
83  Kan.  205;  Smith  v.  Com.  1  Duv.  224;  Vfiple 
V,  Garbutt,  17  .Mich.  9,  97  Am.  Dec.  162; 
Underwood  v.  PeopU,  82  llicb.  1,  20  Am.  Rep. 
633;  Ganning'io'n  v.  Stale.  66  Miss.  269,  21 
Am.  Rep.  880;  Wright  v.  PtopU,  4  Neb.  407; 
StaU  y.  BarlUtt.  43  N,  B.  224.  80  Am.  Dec 
164;  StaU  V.  Jona,  nO  N.  U.  869,  9  Am.  Rep. 
242;  Stale  v.  Piie.  40  N.  IL  308,  6  Am.  Rep. 
533:  Faulkner  v.  Territory  [N.  M.)  BO  Pac. 
005:  BrotherUn,  v.  PtopU.  7.'5  N.  T.  162;  &Con- 
neU  V.  PtopU.  87  N.  Y.  877.  41  Am.  Rep.  878; 
Walker  v.  riople.  88  N.  T.  81;  Dove  v.  SlnU, 
3  Heiak.  848:  Rewir  r.  StaU.  62  Wis.  296; 
StaU  V.  OrideU  (Del.)  14  All.  550. 

Thus  it  appears  that  tbe  preponderance  of 
authority  la  against  the  contention  that  it  ia 
only  necessary  to  raise  a  reasonahle  doubt. 

It  is  urged  by  those  authorities  holding  the 
contrary  doctrine  that  every  elemcol  neces- 
sary for  convlciioo  must  be  esial)lisbed  beyond 
a  reasonable  doubt;  that  while  Iheie  is  a  pre- 
Bumption  of  sanity,  this  only  goes  to  tbe  oi- 
lent  of  relieving  tbe  sUle  of  the  burden  of 
proving  ssolly.  and  without  anv  proof  on  th« 
subject  tbe  presumptioo  is  concIuBive,  but  that 
when  proof  is  Introduced,  inasmuch  as  malica 
and  will  could  not  exist  In  the  mind  of  a  per* 
son  insane,  evidence  eatablisbing  a  reason abla 
doubt  as  to  the  sanity  of  tbe  defendant  in  effect 
eslabllsbea  a  reaaonable  doubt  as  to  whether 
there  were  malice  and  tbe  operation  of  tha 
will. 

Nowhere  has  this  doctrine  been  staled  with 
more  force  than  hj  Chief  Justice  KicboiaoD  la 
Date  V.  StaU,  8  Helak.  866-874. 


is  overthrown,  aod  luat  eviJeoce 
which  merely  raises  a  reasonable  doubt  of  san- 
ity does  not  overthrow  this  presumption. 

There  is  a  difference,  growing  out  of  the 
welt  eetablished  rules  of  law  based  on  public 
policy,  between  tbe  doubt  of  guilt  and  tha 


doubt  of  insanity 


Haliu< 


certain  facta,  and  persona  i 


is  presumed  from 
re  hekl  reaponribla 

100  v.s. 


..Google 


Datib  t.  DaiTBD  Statsb. 


for  the  coniequenonof  tbdr  BCU  upon  the  prlo- 
ctirie  of  piMumpiioD.  These  pretumpttoot  are 
Dud  rules  esiaullabed  by  public  policy  aad  not 
br  the  reasoning  upOD  each  particular  cue. 
Tlierule,  nliicli  baa  beeo  eororccd,  thatdrunk- 
CDDe.ts  ia  not  ao  excuse  for  crime,  growaout  of 

Sibiic  policy.  Filed  rules  of  Ian,  calabllabed 
'  public  poiicj  like  this,  are  nol  to  be  subjected 
to  the  rcfinemeDla  of  reasonlDg  growing  out  ot 
tbe  facta  ot  pariiLuIar  cesei. 

Il  has  been  Paid  Ibatslallatics  show  that  the 
inalorltj  of  the  peraoasacqulliedDiilhegrouDil 
of  fnsanity  nere  not  insane,  and  this  even  In 
England,  vhere  tbe  stroot^t  rule  against  the 
defendant  prevaib.  The  probability  of  a  Jury 
flnding  an  inasne  man  f;ulliy,  under  the  rule 
that  ioaaoity  must  be  establiahed  to  their  rea- 
■Ofiable  satisfaciion,  ts  ver;  slight  as.  compared 
with  the  evil  that  results  to  sociptf  from  (he 
■ppliculiOD  of  the  doctrine  that  a  reasonable 
doubl  aa  to  wbetber  the  defendant  is  sane  or 
loMne  must  be  followed  by  acqiiiital. 

Il  ia  argcd  nilh  great  force  of  losic.  which 
orerlooka  public  policy  aod  applies  to  the  quea- 
tloD  of  iaaanity  tbe  same  rensooing  which  ba* 
teen  accepted  In  eslublisbiog  the  doctrine  of 
reasonable  doubt  in  respect  of  the  afflrmaiive 
facts  necessary  to  be  proven  by  the  stale  lo  es- 
tablish crime,  that  seoit;  when  put  in  issue  by 
any  evidence  must  be  established  bey  nod  a  rea- 
•onable  doubl.  It  is  submitted  that  a  substan- 
tial ground  for  dlSereallalion  exists.  This  has 
been  presented  by  Attorney  General  Heisliell 
In  Done  -r.  8titt,  8  HeUk.  S48,  as  follows: 

That  doubl  of  insanity  and  doubt  of  guilt 
do  not  stand  on  the  same  fooling.  Rules  of 
law  are  not  matlrts  of  simple  logical  conslsl- 
ency.  Policy  influences  tbem.  Every  man  is 
presumed  to  know  ibe  law,  to  contemplate  the 
conrequences  of  bla  acts;  malice  ia  presumed 
(rwn  the  use  of  a  deadly  weapon  or  from  the 
fact  of  killing;  nol  because  courts  suppose 
these  things  are  univeisally  true  In  fact,  but 
that  policy  demands  thtir  adoption.  Policy, 
not  logic,  is  tbe  roundation  of  tbe  rule  as  to 
dmnkenoess,  that  It  shall  not  excuse  crime. 
Tbe  legal  reason  for  II  is  loglcntl;  nonsense; 
practically,  wise.  The  same  policy  demands 
that  we  shall  adhere  to  tbe  English  rule  aa  to 
proof  ot  Insanity,  not  make  a  new  one,  aa  the 
courts  of  other  stales  have  done. 

The  defendant  cannot  be  sent  to  an  Insane 
•^lum  on  a  doubt  as  to  his  Inaaulty.  He  must 
therefore,  la  all  doubtful  cases,  be  turned 
e  upon  tbe  country. 


Mr.  JutUet  Hmrlan  delivered  the  opinion 
of  the  court: 

Dennis  Davis  waa  Indicted  for  the  crime  of 


within  the  western  district  of  Ai 
looaly,  wiltullj.  and  of  fall  malice  afore- 
thought, killed  and  murdered  one  Bol  Black- 
woir 

He  waa  found  guilty  of  the  cbaree  in  the 
ladlctment.  A  motion  for  a  new  trial  having 
been  Dverruled  and  the  court  having  adjudged 
Uwt  the  accused  was  guilty  of  the  crime  of 
IfOCS. 


"murder,  as  charged,  he  was  sentenoed  [47S 

'-I  suffer  tbe  penalty  ot  death  by  bangine. 

At  tbe  trial  below  the  govaroment  Intro- 
duced evidence  wblcb,  if  alone  considered, 
made  It  tlie  duty  ot  tbe  jury  to  return  a  ver- 
dict ot  guilty  of  the  crime  charged. 

Bui   there  waa  evideoce   leading  to  show 

at  at  the  time  of  tbe  killing  Ibe  accused,  by 

aaoD  of  uosoundnesa  or  weakness  ot  miaci, 

was  not  criminally  responsible  for  his  acta. 

Id  addition  to  the  evidence  ot  a  pracUalng 

sician  ot  many  years  standlnji,  and  who, 

.  the  time,  was  physician  at  Ibe  J^l  In  which 
tbe  accused  was  confined  previous  to  bis  trial, 
''other  witnesses,"  the  bill  of  exceptions  stalea, 
testified  that  they  bad  been  Intlnuiiely  ac- 
quainted with  the  defendant  for  a  number  of 
years,  lived  near  him,  and  had  been  frequently 
wilh  blm.  knew  hi  a  mental  condition,  and 
that  he  was  weak-mloded,  and  regarded  by  bia 
nelghbora  and  people  as  being  what  they  called 
bait  crazy.  Other  wltoessee  who  had  known 
the  defendant  from  ten  to  twenty  yeara,  wit- 
oesses  who  had  worked  with  htm  and  had 
been  thrown  In  constant  contact  with  him, 
said  be  had  always  been  called  halt-craay, 
weak-minded,  and  In  the  opinion  of  the  wit- 
eases  defendant  was  not  of  sound  mind." 

The  Issue,  therefore,  waa  as  to  the  responsi- 
bility of  the  accused  for  the  killing  alleged 
-id  clearly  proved. 

Id  lis  elaborate  charge  the  court  Instructed 
the  Jury  aa  lo  tbe  rulea  by  which  Ibey  were  to 
be  guided  in  determining  whether  the  accused 
tonk  the  Ufa  of  the  deceased  feloniously, 
riUutly,  and  wilh  malice  aforethought. 
Wbere."  the  court  said,  "  a  man  haa  been 
shot  to  death,  where  tbe  facts,  aa  claimed  by 
the  goveroment  here,  show  a  lying  in  watt, 
show  previous  preparation,  ahow  tbe  selection 
of  a  deadly  weapon,  and  show  concealment  to 
get  an  opportunity  to  do  tbe  act.—wbcre  that 
aiale  of  case  exists.  If  there  is  a  mental  condi- 
tion of  the  kind  that  rendera  a  man  account- 
able, why,  there  Is  crime,  and  that  crime  1* 
murder. 

Beferring  to  tbe  evidence  adduced  to  show 
that  the  accused  was  incompetent  in  law  to 
commit  crime,  the  court  observed:  "Now, 
when  a  man  premeditates  a  wicked  design  Ibat 
*p  rod  uces  death .  aud  execu  les  th  at  d  eslg  n ,  [4  7  U 
i/ ho  la  a  sane  being,— i/ he  Is  what  the  law 
calls  a  sane  man,  not  that  he  may  be  partially 
insane,  not  that  he  may  be  eecenlrlc.  and  not 
that  he  may  be  unable  locontrol  bis  willpower 
if  he  is  In  a  pasaioD  or  rage  because  otsome 
real  or  imaginary  grievance  be  may  have  re- 
ceived,—I  say.  if  you  find  him  In  that  condi- 
tion and  you  Qnd  these  olber  things  attendiog 
tbe  act,you  would  necessarily  Sod  uie  existence 
of  the  atlribules  ot  the  crime  of  murder  known 
as  '  wilfulness '  and  malice  aforethought." 
But,  the  court  said,  tbe  law  "presumes  every 
man  is  sane,  and  the  burden  of  showing  it  (a 
not  true  Is  upon  tbeparty  who  asserts  It.  The 
reapODslbilliyof  overturning  that  presumplloD, 
that  Ihe  law  recognizes  aa  one  that  Is  uni- 
versal, la  with  the  party  who  aels  it  up  aa  a 
defense.  The  government  Is  not  required  lo 
show  it.  The  mw  presumes  that  we  are  all 
sane;  therefore  tbe  government  does  not  have 
to  furnish  any  evidence  to  ahow  that  this  de- 
fendant is  sane.  It  come*  lu  here  with  iho 
SOL 
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fut  nliblfibed  Id  i«gt.\  conlemplation  until  It 
la  overthrown.  Tbe  Kovemment  lakes  (nd 
keeps  Ibftt  attitude  until  tbe  evideace  brought 
Id  the  cue  overthrows  this  preaumption  of 
ssnltv.  Now,  let  ut  see  what  tho  nalure  of 
this  aelenae  Is.     The  deCeadsDt  Inlerposes  the 

Elea  n(  Insaniiv,  anil  be  says  bj  this  plea  that 
e  did  (be  bllliog,  but  tbe  act  U  Dot  one  for 
which  he  can  be  held  reeponsible;  Id  other 
words,  that  Ibe  act  was  and  Is  excusable  in 
the  law  because  he  was  Insane  at  tbe  lime  of 
lis  commissloD.  Now,  I  saj  to  joa  la  tbli 
CODoectloa,  and  It  is  a  fact  admitted  In  argu- 
ment by  the  counsel,  Ibal  under  the  evidence 
there  is  Dolblng  that  Justifles  tbe  act  of  the 
killiDg;  nor  was  it  such  aD  act  tbtiE  the  law 
upholda  It  or  mitigates  It,  or  reduces  it  to  a 
grade  Iowa  tbao  murder.  If  It  waacommltted 
by  the  defcDdaot  while  bo  was  actually  iusane 
tt  Is  eicusable." 

Again:  "Now,  1  will  undertake  or  endeavor 
to  tell  yoD,  and  I  bespeak  your  most  earnest 
Mtenlioa  especially  upon  this  proposition  of 
'Insanitj.'  Tbe  term  'Insftnity,'  as  used  In  tbia 
defense,  means  sucb  a  perverted  and  deranged 
GondllloD  of  the  meDlal  and  moral  faculties  as 
to  render  a  person  incapable  of  distinguish  log 
betvreen  right  and  wrong.oruncoDscloueatthe 
4771*  timeof  the  nature  of  theactheiflcommit- 

tlng;f - 

of  Ibe 
and  wrong 

yet  his  will,  by  which  I  mean  Ibe  governing 
power  of  his  mind,  bas  bees,  otberwiae  than 
voluntarily,  so  completely  destroyed  that  bis 
actinns  are  not  subject  to  It,  but  are  beyond 
bis  control.  8ucb  insanity.  If  proved  to  your 
reasonable  aalisfactioa  to  have  existed  at  the 
time  of  ibecommlteionof  tbe  act, — tbat  is  the 
test,  at  the  time  of  Its  commission,— is  In  the 
law  an  excuse  for  It,  however  brutal  or  atro- 
cious it  may  have  been.  For  a  person  to  bo 
excuied  from  criminal  responsibility  it  is  not 
Decessarr  tbat  be  be  a  ravlna  maniac,  but 
ordinarlljr  It  requires  aometbing  more  Iban 
mere  eccentricity  of  a  natural  character.  Bucb 
InMnity  does  not  excuse." 

Later  In  the  charge  the  court  recurred  to  the 
defenseof  Insanity  and  said:  "Now,  as  I  have 
already  told  you.  the  law  presumes  every  per- 
son wuo  has  reached  tbe  years  of  discretion  to 
be  of  sane  mind,  and  this  presumption  con- 
tinues until  the  contrary  Is  shown.  So  that 
when,  as  Id  this  case.  Insanity  is  interposed  as 
a  defense,  tbe  fact  o(  the  existence  ot  such  in- 
sanity at  the  time  of  Ibe  commission  of  tjie 
otfeDse  charged  must  be  established  by  the  ev- 
idence to  the  reasonable  Batisfaction  of  a  Jury, 
and  tbe  burden  of  proof  of  the  insanlly  rests 
with  tbe  defendant.  Although  you  may  be- 
lieve and  And  from  the  evidence  that  tbe  de- 
fendant did  commit  the  act  charged  agninst 
bim,  yet,  if  you  further  find  that  at  the  time 
be  did  so  be  was  In  such  an  insane  condition 
of  mind  that  he  did  not  and  could  not  under- 
stand and  comprehend  tbe  nature  of  the  act; 
or  tbat,  thus  knowing  and  understanding  it.  be 
waa  ao  far  deprived  of  his  will,  not  by  his 


MssioD  of  mind  engendeTed  by  some  real  or 
fancied  grievance,  but  that  he  waa  so  far  de- 
prived of  bit  will  b7  disease  or  other  cause 


over  which  be  bad  no  control,  as  to  render  bIm 
unable  to  control  hU  actions. — then  sncb  kilting 
was  Dot  a  malicious  killing,  and  you  will  ac- 
quit him  of  tbe  crime  charged  against  bim." 

In  concluding  lis  charge  the  court  thus  >ura- 
marized  the  *principlea  by  which  tbe  [4-7S 
Jury  were  to  oe  guiaed  in  their  deliberations: 

"Now.  gentlemen,  ibe  proposiiiona  are  few 
In  this  case.  First,  inquire  wbeiher  there  waa 
a  killing:  ibeo  whether  tbe  act  of  killing  was 
done  by  the  defendant,  and  what  was  his  con- 
dllion  of  mind  uDder  the  law  at  thai  time,  as 
I  have  given  It  to  you.  Bee  what  his  mental 
condition  was  at  toat  time  under  the  law  as  I 
have  given  it  to  you,  and  if  he  is  to  be  held 
responsible  for  his  actions.  If  so,  you  are  then 
to  take  a  step  further  and  see  whetticr  these  at- 
tributes of  the  crime  of  murder  eiletcd  as  I 
have  defined  them  to  you;  that  Is,  that  the  kill- 
ing was  done  wilfully  and  with  malice  afore- 
thought. 

"Gentlemen,  I  have  given  you  thelawin  tbe 
case,  and  you  are  to  take  Ii  as  the  Inw  and  by 
this  law  and  tbe  testimoDj  you  are  to  mnke  up 
your  verdict.  Tou  are  to  be  satisHed  be>ond 
a  reasonable  doubt  of  tbe  guilt  of  this  deTcnd- 
ani  berore  you  codvIcI.  When  yon  siart  into 
a  trial  of  a  case,  as  I  have  already  loldyeu.  you 
start  in  with  tbe  presumption  of  sanity.  Tbrn 
comes  in  tbe  responsibility  restrnf;  upon  iha 
defendant  to  show  bis  condition;  to  show  his 
irresponsibility  under  the  law.  He  Is  required 
to  show  thKt  to  your  rensonable  saliBfaclion, — 
I  say,  to  your  reasonable  satisfaction, — that  It 
Is  a  state  of  case  where  he  is  excusable  for  tbe 

These  extracts  from  the  charge  of  tbe  court 
present  this  important  question :  If  it  appears 
that  the  deceased  was  killed  by  the  accused 
under  circumstances  which — nothing  else  ap- 
pearing— made  a  case  of  murder,  can  the  Jury 
properly  return  a  verdict  of  guilty  of  the 
oSense  charged  if  upon  the  whole  evidence, 
from  whatever  side  it  comes.  Ibey  have  a  rea- 
sonable doubt  wbetfaer,  at  the  time  ot  killing, 
the  accused  was  mL-ntally  competent  to  distin- 
guish between  right  and  wrung  or  to  under- 
stand tbe  nature  of  the  act  he  was  commiltlngT 
It  this  question  be  answered  In  tbe  negative 
tbe  Judgment  must  be  reversed;  for  the  court 
below  instructed  the  Jury  that  the  defense  of 
Insanity  could  not  avail  the  accused  unless  it 
appeared  afHrniatlvely,  to  the  reaxonablc  satis- 
faction of  the  Jury,  that  he  was  not  criminally 
responsible  for  bis  acts.  The  fact  of  killing 
being  clearly  proved,  tbe  legal  presumption, 
•based  upon  the  common  experience  of  (479 
mankind,  that  every  manls  sane,  was  EUfflL-ieut, 
the  court.  In  effect,  said,  to  authorize  a  verrlict 
of  guilty,  although  tbe  Jury  night  entertain  a 
reasonable  doubt,  upon  tbe  evidence,  whether 
the  accused,  by  reason  ot  b!s  mental  condition, 
was  criminally  responsible  fur  tlie  billing  In 
question.  In  other  words,  It  theevidence  was 
in  eguilibrio  as  to  the  accused  being  sane,  tbat 
is.  capable  of  comprebendlng  the  nature  and 
effect  of  his  acts,  he  was  to  be  treated  Just  as 
he  would  be  if  Ihere  were  no  defense  of  In- 
sanltv  or  If  there  were  an  entire  absence  of 
proof  that  he  was  insane. 

This  exposition  of  criminal  law  Is  not  wllb- 
out  support  by  adtudlcations  In  England  and 
in  this  country,    la  Beg.  v.  Stokei,  8  Car.  ft  E. 
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1S6,  188,  ft  cue  of  murder,  Baron  Roiresalil: 
"If  tbe  prisoner  meka  to  excuse  hlmaelf  upoD 
tlie  plea  of  ioiaatt;,  IL  la  tat  bim  to  make  ft 
clear  that  he  was  Insane  at  Ibe  lime  of  com- 
inltliog  ihe  offense  charged.  The  onus  rests 
on  him,  and  Ihe  Jury  must  be  satisfied  (hat  he 
■cluallf  nns  lasaoe.  If  the  matteT  Is  left  in 
doubt,  It  will  be  their  duty  locooTlct  bim;  for 
CTery  man  must  be  presumed  to  be  responsible 
for  bis  acts  UDtil  the  contrary  isctearljslJowD." 
The  same  judge,  in  Jteg.  v.  Layton,  4  Cox,  C. 
C  140,  1&5.  tvbich  was  also  a  case  ot  murder 
ftnd  the  defense  insanlly,  after  observing  that 
In  cases  of  that  description  It  was  a  cardinal 
mie  "that  tbe  burden  of  proTioK  lonocsnce 
reaied  on  the  party  accused,"  said  that  (he 
question  for  Ihe  Jury  was,  "not  whether  tlie 
person  was  of  aound  mind,  but  whether  be  had 
made  out  to  their  aatlafaction  that  he  was  not 
of  sound  mind." 

But  the  most  deliberate  aui)  careful  state' 
ment  of  llje  doctrine  In  the  English  courls  Is 
to  be  found  in  MeNavghton'i  Cntt.  10  Clarh 
A  F.  109.  203.  SIO,  decided  in  IS43.  The  ac- 
cused having  been  found  not  guilty,  on  the 
ground  ot  Insanity,  his  trial  became  Ihe  sub- 
ject of  discussion  In  the  House  of  L^rds,  and 
much  was  said  about  Insane  delusions  and 
partial  insanity  as  giving  or  not  giving  Im- 
uunlly  for  acts  which,  being  committMl  by 
•ane  persons,  were  puoisliablecrltninally.  The 
Judges  were  summoned  to  give  their  opinion 
480]0D  tliat  question,  ■althouch  Ihero  was  nc 
caaependlngbefoie  the  House.  Hansard,  Pari, 
Deb.  vol.  67.  3d  series.  718-T43.     Among  the 

aoeslloDS  propounded  to  the  Judges  were 
lese:  "What  are  the  proper  questions  to  be 
■nbmilted  to  the  jury  when  a  person  alleged 
to  be  afflicted  with  insane  delusions  respecting 
one  or  more  particular  subjects  or  persons  is 
charged  with  the  commission  of  acrlme  (mur- 
der, for  eiample),  and  losanity  is  set  up  as  a 
defenseT  In  what  terms  ought  the  question 
U  be  loft  to  the  jury,  aa  to  the  person's  state 
of  mind  at  the  lime  when  the  act  was  com- 
mllteilT"  Mr.  Justice  Maule  delivered  a  sepa 
rate  opinion  in  which  he  expressed  great 
difflcully  in  answering  Ibe  questions  put  to 
the  Judges,  because  tbey  did  not  appear  to 
arite  out  of,  and  were  not  propounded  with 
reference  to,  a  particular  case,  or  for  a  particu- 
lar purpose,  which  might  explain  or  limit  the 
generallly  of  these  terms,  and  also,  because  he 
End  heard  no  argument,  at  the  bar  or  else- 
where, on  tbe  subject  referred  to  In  the  ques- 
tions. He  eiprebsed  fear  that  any  answers 
made  would  enfibarrass  tbe  ailminisiration  of 
Jnstice  In  criminal  cases.  He,  neverlhetess, 
■aid  that  "to  render  a  person  IrreBpoi>8llile  (or 
crlmeonaccouDtof  unsoundness  ot  mind,  the 
unsoundness  should. -according  to  law  as  it  has 
lonfc  bern  iindcrstood  and  held,  be  such  as 
rendered  him  incapiibleof  knowing  riebt  from 
wrong;"  and  that  Ibe  judge,  in  tbe  particular 
case  on  trial,  should  employ  such  terms  in  hla 
Inslructions  as,  In  his  discretion,  would  be 
proper  to  assist  tbe  jury  In  coming  to  a  right 
conclusion  as  lo  the  KUllt  of  the  accused. 
Lord  Chief  Justice  TIndal,  spesklng  for  hlm- 
aelf and  the  other  Judges,  said,  In  re.iponse  to 
thequesllons  propounded,  that  tbe  Jurors  ought 
to  be  told  In  all  cases  whereinaanlty  is  setup  as 
■  defense  that ''every  man  la  presumed  to  be 
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■ane,  and  lopoeseMasuIBcientdegreeof  reaaon 

to  be  responsible  for  bis  crimes,  until  the  con- 
trary be  proved  lo  their  saiiBfactlon;  and  that 
lo  establish  a  defease  on  the  ground  of  Insatilty 
It  must  be  clearly  proved  llial,  at  tbe  timo  of 
the  committing  ot  ihe  act,  the  parly  accused 
was  laboring  under  such  a  defi'Cl  o(  reason, 
from  disease  of  tbe  mind,  as  not  lo  know  tbe 


he  was  doing  what  was  wrong." 

•In  Com,T.it5p«r«{lM4)7l4el.(l00,504.[48I 
SOfi,  41  Am.  Dec.  4SB,  it  was  said  by  Chief 
Justice  Bbaw,  in  his  charge  to  the  Jury,  that 
"the  ordinary  presumption  Is  that  a  person 
Is  of  sound  mfnd,  until  tbe  contrary  ap- 
pears; and  In  order  to  shield  one  from  crimi- 
nal reBponsiblllty,  the  prenumplion  must  be 
rebultcil  by  proof  of  the  contrary,  satisfactory 
to  the  jury.  Such  proof  may  arise,  either 
out  of  the  evidence  oSered  by  the  prosecutor 
to  establish  the  case  against  the  accused,  or 
from  distinct  evidence  offered  on  bis  part. 
In  either  case  It  must  be  nulScienl  lo  establish 
the  fact  of  insanity:  otherwise  the  presump- 
tion will  stand."  Tbe  jury,  after  being  In 
consultation  for  several  hours,  came  Into 
court  and  asked  whether  Ihe^  must  be  salisfled 
beyond  a  doubt  of  the  Insanity  of  tbe  prisoner 
to  entitle  bIm  to  an  acqulltel.  The  court  re- 
sponded that  If  the  preponderance  of  tbe 
evidence  was  in  favor  of  the  Insanity  of  tbe 

Erisonerthe  Jury  would  b^aulborlseo  to  Bnd 
In)  insane,  A  verdict  was  returned  of  not 
guilty,  by  reason  of  Insanity.  In  (Sm,  t. 
Fori  (18«)  0  Met.  98,  116,  48  Am.  Dec.  878, 
the  cbarge  was  murder,  and  the  defense  provo- 
cation or  mutual  combat,  making  the  offense, 
at  most,  only  manslaughter.  The  court  held 
that  the  guilt  of  malicious  homicide  waa 
established  beyond  reasonable  doubi,  by  proof, 
beyond  reasonable  doubt,  ot  the  (act  of  vol' 
uniary  killing,  without  excuse  or  lustlQ cation 
apparent  upon  the  evidence  introduced  In  be- 
half of  the  prosecution;  that,  In  auch  case, 
tbe  proof  must  preponderate  In  favor  of  the 
fact  of  sudden  and  mutual  combat.  In  order 
to  justify  aUndlog  In  favor  of  the  prisoner  in 
respect  to  the  fact.  It  not  being  sufficient  to 
raise  a  doubt,  even  though  It  be  a  reasonable 
doubt,  of  Ibe  fact  of  extenuation.  In  that 
case  Mr.  Justice  Wilde  dissented  in  an  able 
opinion,  holding  that  "the  burden  of  proo(.  In 
every  criminal  case.  Is  on  the  commonwealth 
lo  prove  all  the  material  allegations  In  the  In- 
dictment; and  If,  on  (be  whole  evidence,  the 
Jury  have  a  reasonable  doubt  whether  tbe 
defendant  Is  guilty  ot  the  crime  charsed,  tbej 

■ebouod  to  acquit  him."  p.  181.  la  Cont. 
Eddy  (1856)  7    Gray.  584,   In  which   tne 

ime  charged  was  murder  and  the  defense 
InsHnlty.  Mr,  Justice  Metcalf.speaklng  for  him- 
self and  Justices  BIgelow  "and  Merrick.  [483 
said:  "Tbe  burden  Is  on  the  commonwealth 
to  prove  all  that  is  necessary  to  constitute  the 
crime  of  murder.  And  as  that  crime  can  be 
cnmmltledonly  by  a  reasonable  being,— •  per- 
son of  sane  mlnif,— the  burden  Is  on  tbe  com- 
monwealth lo  prove  that  Ibe  defendant  was 
of  sane  mind  when  he  committed  the  act  of 
hilling.  But  It  Is  a  presumption  of  taw  that 
all  men  are  of  sane  mind;  and  that  presump- 
tion BUBtalns  the  burden  of  proof,  unless  It  is 
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nbntted  mil  overcome  by  MtlBftctnry 

(leoce  to  the  contrarr.     In  order  lo  overt 

thit  preaumptloti  of  Uw  and  alifeld  the  de 
feodRDt  from  legal  respnnBibllily,  the  burden 
b  on  lilin  to  pruve.  to  the  utlBiacKoa  of  the 
Jury,  by  ft  preponderance  of  the  irhole  evl 
deDce  In  the  cue,  that,  at  the  time  of  commit- 
ting  the  homicide,  he  was  not  of  s^ne  mind.' 
It  would  aeem  that  later  cases  in  Haseacbu- 
Wtu  do  not  go  to  the  extent  iodicatf  d  by  the 
above  cuea.  Id  dun.  v.  Healh.  11  Gray,  ^4, 
which  was  tried  tieCore  Justices  Dewej,  Mel- 
calf,  and  Thomas,  the  cbarac  was  murder,  and 
one  queelton  was  whether  tfae  defendants  were 
of  sufflcieot  fnteIHgence  to  be  reaponBibk  for 
B  homicide.  Upon  this  point,  and  ai  to  the 
burden  of  proof,  the  court  said:  "Tbe  law 
presumes  meo  and  women  of  tbe  aae  of  the 
prisoners  to  be  sane,  to  be  respoosible  agents. 
Wbere,  therefore,  abomlclde  is  proved  lo  have 
becD  commuted  in  such  way  and  under  such 
cJTcumatances  as,  when  done  by  a  person  of. 
nne  mind,  would  constitute  murder,  the  pre- 
■nmpllon  of  law,  as  of  common  setue  and  gen- 
cirnl  eiperlence,  supplies  that  link.  It  pre- 
■umw  mea  to  be  sane  till  tbe  contrary  be 
•liowQ.  The  presumption  of  law  stands  ^11  it 
la  met  aod  overcome  by  the  evidence  in  tbe 
case.  This  evidence  may  come,  of  cc 
well  from  Ihe  witnesses  for  tbe  governi 
Ibe  witnesses  for  the  defense;  and  when  the 
evidence  Is  all  In,  tbe  Jury  must  beaatlsfled.lu 
order  lo  convict  Ihe  prisoner,  not  only  of  the 
doing  of  Ibe  acts  which  constitute  murder, 
but  that  they  proceeded  from  a  responsible 
■sent,  one  capable  of  committing  ibe  offense. 
This  Is  the  rule  to  be  applied  to  a  case  where 
the  derense  is  Idlocv.  an  original  defect  and 
want  of  capacity.  Whether  IDe  rule  Is  mndl- 
fl(Hl  whtrc  [be  defense  relied  upon  is  Insanity, 
4S3]'lie«a>ii'*of  the  mind,  or  delusion,  it  is  not 
111  cerr-atf  now  to  Inquire."  In  respect  to  that  case 
we  observe  that,  upon  principle,  the  rule  as  to 
Ibe  burden  of  proof  in  criminal  casus  cannot 
be  materially  dilTerent,  where  Ibe  defense  Is 
luFanity,  disease  of  the  mind  or  delusion,  from 
Uie  rule  obtaining  when  the  defense  Is  an 
original  ilefect  nod  want  of  capacKv.  In  Com. 
T.  Pomemy,  IlTHass.  118  (reported  In  Wbart. 
Hom.  (2d  ed.)  Appendli).  which  was  tried  in 
1874  before  Mr.  Justice  Qray  (then  chief  Jus- 
tice of  tbe  supreme  judicial  court  of  Hasas- 
chusetts)  and  Mr.  Justice  Uorton  (afterwards 
chief  justice  of  the  same  court),  it  was  con- 
tended by  the  proseculLOn  that  the  question  of 
HiDity,  raised  by  the  defrodant,  wss  to  be  de- 
trrmlned  by  the  preponderance  of  proof;  Ibat 
tbe  commonwealth  was  not  bound  to  prove 
the  sanity  of  tbe  accused  beyond  a  reaaonable 
doubt  But  the  court  said:  "The  burden  is 
upon  the  gnvernmetit  lo  prove  everything  es- 
•ential  b^nnd  reasooable  doubl;  and  that 
burden,  so  far  as  tbe  matter  of  sanity  Is  cod- 
cmted.  Is  orditiarlly  salisfaclorily  sustained 
bj  the  presumption  that  every  person  of  sufS- 
oisnt  age  is  of  sound  mind  and  understands 
the  nature  of  his  acts.  But  when  tbe  circum- 
atancesare  all  in,  on  tbe  one  side  and  on  the 
Other;  on  the  one  side  going  lo  show  ■  want 
of  adequate  capacity,  on  the  other  side  going 
toifaow  usual  Intelligence,— wben  the  whole^ 
In,  the  burden  rats  where  tt  was  In  tbe  beglO' 
Bing,  upon  tbe  government  to  prove  the  caae 
beyoiid  a  reaaonable  doubk" 


It)  StaU  v.  Bpeneer  (\8i9)  21  N.  J.  L.  1DB, 
202, 213,  which  was  a  case  of  murder  tried  be 
fore  Chief  Justice  Hornblower,  It  was  said 
that  "when  the  evidence  of  sanity  on  the  one 
side  and  of  Insanity  on  tbe  olber  leaves  the 
scale  in  equal  balance  or  so  nearly  poised  Ihal 
the  jury  have  a  reasonable  doubl  of  hia  lanity, 
then  a  man  Is  to  be  considered  sane  and  re- 
sponsible  for  what  be  does;"  and  that  the 
''proof  of  Insanity  at  the  time  of  committing 
the  act  ought  to  oe  as  clear  and  satisfactory, 
In  order  to  acquit  bim  on  the  eround  of  In- 
sanity, as  tbe  proof  of  commuting  the  act 
ought  to  be.  Is  order  to  find  a  sane  man  guilty." 
Again,  in  the  same  case:  "If.  In  your  oplnton. 
It  Is  clearly  proved  that  the  prisoner  at  Ibe  bar, 
at  tbe  time  of  ibe  horocide,  was  unconselnns 
Ihatwhalhedld  was  wrong, *aDd  thatbe[4S4 
ought  not  to  doit,  you  must  acquit  hi  m  on  llie 
ground  of  insaniiy:  but  if  in  your  opinion  this 
is  not  clearly  established  beyond  a  reasonable 
doubt,  then  you  must  find  him  guilty  of  the 
act,  and  proceed  to  investigate  ihe  nature  of 
tbe  homicide."  There  are  olber  cases  to  the 
same  general  effect,  some  of  them  holding  Ibat 
tbe  preiuropllon  of  sanity  will  prevail,  and 
that  the  jury  may  properly  convict,  unless  tbe 
defense  of  insanity  Is  established  beyond  a  rea- 
sonable doubt;  others,  that  it  Is  the  duty  of 
the  jury  lo  convict  unless  it  appears  by  a  pre- 
ponderance of  evidence  that  the  accused  was 
insane  when  the  killing  occurred. 

We  are  unable  to  assent  to  the  doctrine  that 
In  a  prosecution  for  murder,  the  defense  being 
Insanity,  and  the  fact  of  the  killing  with  a 
deadly  weapon  being  clearly  establiabed,  It  li 
the  duty  of  the  Jury  to  convict  where  the  evi- 
dence ts  equally  balanced  on  tbe  Issue  as  to  the 
sanity  of  tne  accused  at  the  time  of  tbe  killing. 
On  the  contrary,  he  Is  entitled  to  an  acquittal 
of  the  specific  crime  charged  If  upon  all  the 
evidence  there  ia  reasonable  doubt  whether  be 
waacapableln  law  of  committing  crime. 

No  one.  we  assume,  would  wish  either  tbe 
courts  or  Juries  when  trying  a  case  of  murder 
to  disregard  tbe  humane  principle,  existing  at 
common  law  and  recogmied  la  all  Ibe  cases 
tending  to  support  the  charge  of  tbe  court  be- 
low, that  "to  make  a  complete  crime  cognis- 
able by  human  laws,  there  must  be  bolb  a  will 
and  an  act;"  and  "as  a  vicious  will  wltbouta 
vicious  act  I*  no  civil  crime,  so,  on  the  otber 
band,  an  uowarraulable  act  without  a  tIcIous 
will  Is  no  crime  at  all.  So  that  to  coustituie 
a  crime  against  human  laws,  there  must  be, 
first,  a  vicious  will;  and,  secondly,  ao  unlaw- 
ful act  conaequent  upon  such  vleloua  wilL"  4 
Bl.  Com.  11.  All  this  Is  implied  In  tbe  ao- 
cepted  definition  of  murder;  for  It  Is  of  tbe 
very  essence  of  tbat  heinous  crime  that  It  be 
commiiied  by  a  person  of  "sound  memory  and 
discretion,"  ind  with  "malice  aforelbought,' 
either  express  or  Implied.  4  Bl.  Com.  IH:  I 
Co.  Inst.  47;  2  Chluy,  Grim.  Law,  478.  8ach 
was  Ihe  view  of  tbe  court  below  which  luok 
in  Its  charge  to  say  that  the  crime  of  mnr- 
der  could  only  be  committed  by  a  saae  belnr, 
*althoueh  It  Instrucled  the  Jury  that  a  I48ff 
reasiinatile  doubt  as  to  the  sanity  of  tbe  ac- 
cused would  not  alone  protect  him  againA  a 
verdict  of  guilty. 

One  who  lakes  human  life  cannot  be  said  (a 
be  actuated  by  malice  aforethought,  or  to  have 
deliberately  Intended  lo  take  life,  or  lo  ba*« 
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"a  wicked,  depntTcd,  nnd  maltgiiatil  betrt." 
«rahe&rl  "ret;ardteraof  social  duty  BodFatallv 
bent  (ID  mischief,"  unlesi  at  the  Ume  lie  had 
■ulticieat  mind  tn  cumprehead  Ihe  crlmfnalltT 
or  tlie  right  and  wrong  oF  sucb  ao  act.  Al- 
though the  killing  of  one  humaD  being  by  an- 
other bumsn  being  wUh  a  deadly  weapon  Is 
presumed  to  be  mallclou*  until  the  contrary 
appears,  yet,  "In  order  lo  coaelllute  a  crime, 
k  pereoD  muBt  have  Inielllsence  and  capacity 
CDOUgb  to  have  a  criminal  Tn  lent  and  purpose; 
and  n  bia  reason  and  mental  powen  are  either 
•o  deficient  that  he  has  no  will,  no  cooscleDce 
or  conlrolllng  tnenlal  power,  or  If,  through  the 
overwhelming  violence  of  mental  disease,  bis 
Intelleclual  power  la  tor  the  time  obliterated, 
be  Is  not  a  respoDslble  moral  agent  and  Is  not 

?unishable  for  criminal  acts,"  Gom,  y.Rogert, 
Met.  501,41  Am.  Dec  458.  Neither  in  the 
adjudged  ca«es  nor  In  the  elementarr  treatise* 
npoD  criminal  law  ]■  there  .to  be  found  any 
dliseot  from  these  general  propositions.  All 
admit  Ihat  ibe  crime  of  murden  necessarily  In- 
volves the  poeseasion  by  the  accused. of  such 
menial  capacity  aa  will  render  htm-criminallj 
re^ooalble  for  biB  acU. 

Upon  whom,  then,  must  rest  the  burden  of 
proving  that  the  accu'ied,  whoaellfeil  is  sought 
to  take  under  the  formi  of  law.  t>«l«nga  to  a 
class  capable  of  commiitlog  crimeT  On  prin- 
ciple, il  must  rest  upon  those  who  affirm  that 
be  has  committed  the  crime  for  which  lie  Is  In. 
dieted.  That  burden  Is  not  fully  discharged, 
nor  la  there  an;  legal  right  to  take  the  life  of 
Ihe  accused,  until  guilt  is  made  to  appear  from 
all  the  evidence  In  the  case.  The  plea  of  not 
guilty  U  unlike  a  special  plea  In  a  civit  action, 
whicn,  admitting  the  case  averred,  seeks  lo  es- 
tablish substanllve  grouoda  of  defense  by  a 


ttoverts  the  eiideuce  of  every  fact 
cnnslltute  the  crime  charged.  Upon  that  plea 
■MG]  the  accuBed  "may  stand.  Bbielded  by  the 
preaiunption  of  bli  Inoocence,  anlil  It  appears 
that  he  is  guilty;  and  hia  guilt  cannot  in  the 
veiT  nature  of  things  be  regarded  aa  proved. 
If  Ibe  Jury  enterlHin  a  reasonable  doubt  from 
•11  tbe  evidence  whether  be  was  legally  capa- 
ble of  committing  crime. 

Tb(i  view  U  not  at  all  locooststent  with  tbe 
presumption  which  tbe  law,  /uellfled  by  the 
general  experience  of  mankind  as  w^l  aa  bj 
considerations  of  public  safety.  Indulges  In 
favor  of  sanily.  If  Ihat  presumption  were 
not  Indulged  the  Kovefument  would  always  be 
dDdcT  the  necesalty  pf  adducing  affirmative 
evidence  of  the  sanity  of  an  accused.  But  a 
nqulrement  of  that  character  would  aorlnuHly 
delay  and  embarrass  the  enforcement  of  the 
laws  against  crime,  and  in  most  cases  be  un- 
Decessary.  Consequently  tbe  law  presumes 
that  every  one  charged  with  crime  Is  sane,  and 
thus  supplies  In  the  first  Instance  the  required 

Croof  of  capacity  to  commit  crime.  It  author- 
»s  tbe  Jury  to  assume  at  the  outset  that  the 
accused  li  criminally  responxible  tor  bis  acts. 
But  that  Is  not  a  conclusive  presumpllon, 
which  the  law  upon  grounds  of  public  policy 
forbids  to  be  overthrown  or  Impaired  by  op 
posing  proof.    It  Is  a  disputabli 
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log  between  certain  facts — such  connection 
not  belnf  "so  Iniimate.  nor  so  nearly  univer- 
sal, as  to  render  It  sipedlent  that  it  ahoulil  ha 
absolutely  and  Imperatively  presumed  to  exist 
In  every  case,  all  evidence  to  the  contrary  b» 
ing  rejected;  but  yet  It  U  so  general,  and  ao 
ncarlv  uriiversal,  that  the  law  Itself,  without 
the  aid  of  a  Jury,  Infers  tbu  one  fact  from  tha 
proved  existence  of  the  other.  In  tbeabeenca 
of  all  opposing  evidence."  I  Oreenl.  Ev.  BBS. 
It  Is  therefore  a  presumption  that  is  liable  to 
be  overcome  or  lo  be  so  far  impaired  In  a  par- 
ticular case  that  it  cannot  be  safely  or  properly 
made  tbe  basis  of  action  In  that  case,  especially 
if  the  Inquiry  involves  human  lite.  In  a  cer- 
tain sense  It  may  t>e  true  that  where  the  d«- 
fense  is  insanity,  and  where  Ihe  case  made  by 
the  picaecutlon  discloses  nothing  whatever  In 
excuse  or  extenuation  of  the  crime  charged, 
the  acsused  Is  bound  lo  produce  some  evidence 
that  will  Impair  or  weaken  the  force  of  tbe  le- 
gal preeumplion  *ln  favor  of  sanity.  But  [487 
to  bold  that  such  presumption  mtist  abaolutely 
control  the  Jury  until  it  it  overtbrowu  or  im- 
paired by  evidence  sufBclent  to  eatablleh  ttaa 
fact  of  Insanity  beyond  all  reasonable  doubt 
or  to  the  reasonable  satisfaction  of  the  Jury,  to 
in  effect  to  require  him  lo  establlab  his  inno- 
cence, by  proving  that  he  Is  not  guUiy  of  tha 
crime  charged. 

In  considering  the  distinction  betw«en  tha 
presumption  of  Innocence  and  reasonable 
doubt,  tha  couri,  in  Coffln  v.  UnUtd  8tatt», 
upon  full  consideration,  said:  "  The  presump- 
tion of  Innocence  Is  a  conclusion  drawn  by  tbe 
law  in  favor  of  tbe  cItlEen,  by  virtue  whereof, 
wheu  brought  to  trial  upon  a  criminal  charge, 
be  must  be  acquitted,  unleas  be  la  proven  to 
be  guilty.  In  other  words,  this  presumption 
la  au  Instrument  of  proof  created  by  tbe  law 
In  favor  of  one  accused,  whereby  his  Innocence 
is  established  unUI  auffldant  avidence  Is  Intro- 
duced to  overcome  the  proof  which  the  law 
has  created.  This  preaumptlon  on  tbe  one 
hand,  supplemented  by  any  other  evidence  ha 
may  adduce,  and  the  evidence  ag^nat  him  on 
tbe  other,  constitute  the  elements  from  which 
the  legal  conclusion  of  his  guilt  or  Innocence 
Is  to  be  drawn."  Raaaonable  doubt.  It  was  alao 
said,  was  "the  result  of  the  proof,  not  the  proof 
itself;  whereas  the  presumption  of  Inuocenca 
la  one  of  the  InstrumeDts  of  proof,  going  to 
bring  about  the  proof,  from  which  reasooabla 
doubt  ariaea;  thus  one  la  a  causa,  tha  other  an 
effect.  To  say  that  the  one  U  the  equivalent 
of  the  other  is  therefore  to  sav  that  legal  evi- 
dence can  be  excluded  from  tne  Jurv,  and  that 
Buch  exclusion  may  be  cured  by  inatructlog 
them  correctly  In  regard  lo  tbe  method  l^ 
which  they  are  required  to  reach  their  conclu- 
sions upon  tbe  proof  actually  before  them." 
Com  V.  XMtd  state*.  lU  U.  B.  4SS,  4(HI,  460 
'-■  481,  498]. 


upon  the  accused  to  establish  bis  In- 
nocence or  to  disprove  tbe  facts  necessary  to 
eetabllsh  the  crime  for  which  he  Is  indicted. 
It  Is  on  the  prosecution  from  the  beginning  to 
the  end  of  the  trial  and  applies  to  every  ele- 
ment neceaaary  to  conatitute  the  crime.  OIv- 
ing  to  the  prosecution,  where  tbedefenie  lain  san- 
ity, the  "benefit  in  the  'mujat  {kooI  <A  Itan^'ftft 
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prMumption  In  fsTOr  of  ianllj,  Ibe  vital  ques- 
Uoo  trum  the  Ifnie  •  plea  of  not  gulltjr  la  ea- 
lered  unlil  Ibe  return  of  the  verdict  Jb  wbetber. 
upon  all  the  evidence,  Lt  irhatever  itde  &<■- 
daced,  guilt  la  eBUbllahea  bejood  reuouable 
doubt,  ir  the  irhole  evidence,  iacludlng  that 
■upptled  by  tbe  presumption  of  aaoit;,  doea 
not  include  be;ond  reasonable  doubt  tbe 
bypolbesta  of  loBnnlly.  ot  wbich  some  proof  la 
adduced,  the  accused  is  eotltled  loaoacquiiial 
of  the  specific  offense  charged.  His  guilt 
cannot  be  aald  to  have  been  proved  beyond  a 
reasooable  doubt — his  nill  and  hta  acts  cannot 
be  held  to  have  Joined  In  perpetrsltog  the 
murder  charged — If  tbe  jury,  upon  all  the  evi- 
dence, have  a  reaaonable  doubt  whether  be 
was  legally  capable  of  committlnf  crime,  or 
(which  la  the  tame  thing]  whether  be  wilfully, 
deliberately,  unlawfullv,  and  of  tnallce  afore- 
tbought  took  tbe  life  of  the  deceased.  As  the 
crime  of  murder  InvolveB  sufficient  capacity 
to  diatingulsh  between  right  and  wrong,  the 
]egal  interpretation  of  every  verdict  of  gultty 
fts  charged  is  tbat  the  jury  believed  from  all 
the  evhlence  beyond  a  reasonable  doubt  that 
the  accused  was  guilty,  and  waa  therefore 
re»poDBible,  criminally,  (or  h!a  acts.  How, 
then,  upon  principle  or  conslateDtly  with  hu- 
manity can  a  verdict  of  guilty  be  properly 
teturnod  if  the  Jury  entertain  a  reasonable 
doubt  ■■  to  the  ezlatence  of  a  tact  frbich  is 
CMenlial  lo  guilt,  namely,  the  capacity  fn  law 
of  the  acctiaed  to  commit  that  crlmeT 

Ttio  views  we  have  eipressed  are  supported 
bv  many  adjudications  that  are  entitled  to 
blgh  respect.    If  such  were  not  tbe  fact,  we 


in  governmenia  wbose  ConatltutloDS  equallj 
recognize  the  fundamental  prlnclplea  tbat  are 
deemed  essential  tor  the  protection  of  life  and 
liberty. 

In  PBopb  V.  JToOiRM,  16  N.  T.  S8.  69  Am. 
Dec.  643,  a  caae  of  murder,  tbe  Jury  were  In- 
Btrucmd  that  If  any  reasonable  iloubt  existed 
•a  to  the  proof  ot  the  deed  Itself  the  prlaoner 
should  be  acquitted,  "but  as  sanity  Is  tbe  nat- 
ural slate,  there  la  no  presumption  of  insanity, 
and  the  defense  must  be  proved  beyond  a  reaa- 
4S9)onable*doubt."ThislnstructionwBabeld 
to  be  erroneoua  by  tbe  tinanlninus  judgment 
of  the  courlof  sppealsot  New  Yorlr.  ot  which. 
Btihe  time,  Judges Denio,  Johnson,  Compinck, 
and  Belden  were  memlwrs.  The  Judges  who 
delivered  opinions  concurred  in  tbe  view  that, 
while  there  was  no  presumption  of  Insanity, 
and  while  the  law  presumes  a  aufBclent  under- 
■landlng  and  will  to  do  the  act,  the  tact  of  Ibe 
kllUog  by  tbe  accused  being  established  by 
proof,  the  burden  was  upon  tbe  prosecution 
to  show  from  alt  the  evidence  the  existence  of 
the  requisites  or  elemenla  conilltutlDg  tbe 
crime,  one  of  which  was  the  sanity  of  the 
prisoner.  In  tbat  case  Hr.  Justice  Bronn  aald: 
''IF  there  be  a  doubt  about  the  act  ot  killing, 
all  will  concede  tbat  tbe  prisoner  Is  entitled  to 
the  benefit  of.  It;  and  If  there  be  any  doubt 


About  the  will,  the  faculty  of  the  prisoi  .     . 
diacern  between  right  and  wron^,  why  should 


Ihe  crime?"  And,  "If  he  Is  entllled  to  tbe 
benefit  ot  tbe  doubt  in  regard  U>  the  mnlictout 
Intent,  shall  he  not  be  entitled  to  the  same 
benefit  uprm  the  question  of  hia  sanity,  hi* 
underatandingT  For,  If  he  was  without  rea- 
son and  underslandlag  at  the  time,  the  act  wu 
not  his.  and  he  is  no  more  responsible  for  it 
than  be  would  be  tor  the  act  ot  another  mao." 
pp.  67.  68,  8o  in  BrolAerton  v.  neaple,  7B  N. 
Y.  159.  163.  Chief  Justice  Church,  speaking 
for  the  court,  after  observing  that  crimes  can 
only  be  committed  by  human  beings  In  a  con- 
dition to  be  reeponsiole  tor  their  acta,  and  that 
the  burden  of  overthrowing  the  presumption 
of  sanity  and  ot  showing  Insanity  is  upon  lh« 
penon  who  alleges  ll,  snys:  "It  evidence  t* 
given  tending  to  establish  insanity,  then  tb« 
general  question  la  presented  to  the  court  and 
jury  whether  the  crime.  If  committed,  was 
committed  by  a  person  reaponsible  for  bis 
acts,  and  upon  (bis  question  the  presumptloQ 
ot  sanity  and  the  evidence  are  ali  to  be  con- 
sidered, and  Ibe  prosccuior  hotda  the  affirma- 
tive, and  it  a  reasonable  doubt  cslals  as  to 
whether  the  prisoner  is  sane  or  not,  he  U  en- 
titled to  Ihe  benefit  of  the  doubt  and  to  an 
acquittal."  To  tbe  ssmeefferl  are  OCanneU 
V.  People.  87  N.  Y.  877.  880. 41  Am.  Rep.  878, 
and  Walker  v.  People.  88  N.  Y.  81.  83. 
•In  ChnMy.Ptople,A0H\.352.aS».reat[i9O 
firmtngtberule  announced  in  Ihe  previous  case 
ot  Hoppt  V,  PeapU.  81  III.  385. 393.  83  Am.  Doc. 
23l,lhecourt.BpeaklngbyCbiet  Justice  Breese, 
said;  "Sanity  is  an  Ingredient  in  crime  aa 
essential  aa  the  overt  act,  and  It  sanity  Is 
wanting  there  can  be  no  crime,  and  If  Ihe  jury 
entertain  a  reasonable  doubt  on  tbe  qnestinn 
of  Insanity,  the  prisoner  Is  entitlccf  to  the 
benefit  of  tbe  doubt  We  wish  to  txi  ondur- 
Blood  as  saying,  as  in  Ihat  case,  tbat  the  bur- 
den of  proof  la  on  the  prosecution  to  prove 
guilt  beyond  a  reasonable  doubt,  whatever  Ibe 
defense  mav  be.  If  insanity  Is  relied  on  and 
evidence  given  tending  to  establish  tbat  un- 
fortunate condition  ot  mind,  and  a  reasQnaliU 
well  founded  doabt  is  thereby  raised  of  the 
sanity  of  the  accused,  every  principle  ot  Jus- 
tice snd  humanity  demands  that  Ibe  accused 
■ball  have  the  benefit  of  the  doubt." 

The  eame  principle  in  recognized  in  New 
Hampshire.  Bellows,  J.,  apeaking  for  the 
court,  after  observing  tbat  a  plea  ot  not 
guilty,  in  a  criminal  cause,  puts  in  Itsoe 
all  tbe  allegations  of  the  indictment,  said:  "A 
system  ot  rules,  therefore,  by  which  the  bur- 
den Is  shifted  upon  tlw  acctised  ot  abowing 
any  of  the  BubsWntlal  allegations  in  the  indlctr 
ment  to  be  untrue,  or.  In  other  words,  to  provo 
n  negative,  la  purely  artificial  and  formal,  ami 
utterly  at  war  with  the  huroaoc  principle 
which  infawreoi  vita,  requires  tbe  guilt  of  tlio 
prisoner  lobe  established  beyond  reasonable 
doubt."  Again,  In  the  same  case,  after  sayin; 
tbat  to  justify  a  conviction  all  tbe  elements 
ot  the  crime  charged  must  be  shown  to  eilal 
and  to  a  moral  certainty,  including  the  tacia 
of  a  sound  memory,  an  unlawful  killing,  and 
malice,  lie  proceeded:  "As  to  tbe  first,  Ihe  natu- 
ral presumption  of  sanity  is  prima  fade  proof 
of  asound  memory,  and  that  must  stand  unle« 
there  is  other  evidence  lending  to  prove  tho 
contrary;  and  then,  whether  it  come  from  Iba 
one  aide  or  the  other,  tn  weighing  It  tbe  d» 
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tendMit  U  entitled  to  th«  benefit  of  oil  ret 
kbla  donbt.  luit  ihe  Mms  u  upon  the  point  of 
BD  unlawful  kllllag  or  malice.  Indeed,  tbc 
wut  <>[  aouod  memory  repels  the  proof  of 
malice  in  the  ume  way  as  proof  tbat  the  kill- 
ing waa  Mcideoial,  la  aeirQefeTiBe  or  In  heat 
of  blood;  and  Iherecao  be  no  solid  dittinctlon 
401]fouaded  upon  the 'fact  that  tbe  law  pre- 
•IHDea  tbeeilsleDceot  aeound  memor;,  Solhe 
lawluferi  malice  from  the ktlliDE  when  lb  ' 
■bown,  and  nolhlogelse;  but  In  ooih  case 
Inference  Is  one  of  fact,  and  It  Is  for  the  Jury 
to  say  nhetber,  on  all  the  evidence  before 
tbeni,  the  malice  or  the  sanity  Is  proved  or 
Indeed,  we  regard  these  Infercucea  of  fact  as 
not  designed  to  interfere  in  any  way  with  the 
obliffatloD  of  the  prosecutor  to  remove  all  rea- 
aoQable  doubt  of  guilt;  but  are  applied  hs  the 
(uggestiona  of  experience,  and  with  s  view  lo 
the  convenience  utid  eipedltion  of  trials,  leav' 
log  the  evidence,  when  adduced,  to  be  neighed 
wiibout  regard  to  the  fart  whether  It  come 
from  the  one  aide  or  the  other  .  .  .  The  crim- 
inal Intent  must  be  proved  as  much  as  the 
OTert  act,  and  without  a  sound  mind  such  in- 
tent  could  not  exist;  and  the  burden  of  proof 
must  always  remain  wiib  the  prosecutor  to 
prove  bulb  the  act  and  criminal  Iniebt."  State 
v.  DaTtittt.  4S  N.  a.  -m,  231.  80  Am.  Dec. 
IM. 

So,  in  Ptojit  V.  Garinttt,  17  Hich.  fi,  33.  0T 
Am.  Dec.  183,  the  court,  speaking  by  Chief 
Juatice  Cooley,  after  observing  that  the  prose- 
cution may  rest  upon  the  presumption  of 
sanity  uulil  that  presumption  la  overthrown 
by  the  defendant's  evidence,  said:  "Never 
inelesa,  It  is  a  psrt  of  the  case  for  the  gavem- 
ment;  the  fact  which  it  supports  must  neces- 
sarily be  eslabliabed  before  any  conviction 
can  be  bad;  and  when  the  jury  come  to  con- 
sider the  whole  case  upon  the  evidence  deliv- 
ered to  Ibem,  they  must  do  so  upon  the  basis 
that  on  each  and  every  portion  of  it  they  are 
to  be  reasonably  salialied  before  they  are  at 


Am.  Ilep.  ttOO,  the  question  was  carefully  ex- 
amined and  Ibe  rule  was  stated  by  Chalmers, 
J.,  to  be  that  whenever  the  condition  of  the 
prisoner's  mind  is  put  In  Issue  by  such  facts 
proved  on  either  side  as  create  a  reasonable 
doubt  of  his  sanity,  il  devolves  upon  the  slate 
to  remove  It  and  to  establish  the  sanity  of  the 
prisoner  lo  Ibe  satlefacllon  of  the  Jury  beyond 
all  reasonable  doubt  arising  out  of  all  the  evi- 
dence In  the  case. 

In  Do9»  7.  8iaU.  3  Heisk.  348,  371,  Chief 
Justice  Nicholson,  delivering  the  uoanlmous 
opinion  of  the  supreme  court  of  Tennesiiee,  thua 
stated ilsvlew of  Ibequestion:  "Whenlbeproof 
402}  *of  Ineanity  makes  an  equipoise,  tbe 
presumption  of  sanity  Is  neutralized— it  is 
uverturued.  It  ceases  to  weigh,  and  the  Jury 
are  in  reasonable  doubt.  How,  then,  can  a 
presumption,  wLrch  has  been  DeutraJtzuU  by 
countervailing  proof,  be  resorted  to.  to  turn  the 
raleT  The  absurdity  to  which  this  doctrine 
leads  will  be  more  obvious  by  supposing  that 
the  jury  should  return  a  special  verdict.    U 
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would  be  as  follows.  'We  find  tbe  defendant 
guilty  of  the  killing  charged,  but  tbe  proof 
teaves  our  mind  in  doubt  whether  he  waa  of 
such  soundness  of  memory  and  discretion  as  to 
have  done  tbe  killing  wilfully,  deliberately, 
maliciously,  and  premedltatedty.*  Upon  sucht 
verdict  no  Judge  could  pronounce  the  judg- 
ment of  death  upon  the  defendant."  So,  u 
Ptakey.  Stafe,  131  Ind.  433,  433,  Judge  Elliott, 
speaking  for  the  supreme  court  of  Indiana, 
said :  "If  the  evidence  is  of  such  a  character 
as  lo  create  a  reasonable  doubt  whether  tbe  ae- 
cused  was  of  unsound  mind  at  the  time  the 
crime  was  committed,  he  Is  entitled  to  a  ver- 
dict of  acquittal.  /Wft  v.  Start.  19  Ind,  ITOi 
81  Am.  Dec.  883;  Bradieg  v.  Slalt.  SI  Ind. 
493;  McDovgal  v.  Slate.  88  Ind.  34,"  To  tbe 
same  effect  are  many  other  American  casta 
cited  in  the  argument.  The  principle  Is  accu- 
rately  atated  by  Mr.  Justice  Coi  of  tbe  supreme 
court  of  the  District  of  Columbia  as  followa: 
"Tbe  crime,  Iheo,  Involves  three  elemeali, 
tit.,  tbe  killing,  malice,  and  a  responsibls 
mind  In  tbe  murderer.  But  after  all  tbe  evi- 
dence la  In,  if  the  jury,  while  bearing  In  mlod 
both  these  presumptions  that  Ihave  mentioned, 
—i.  e.,  that  the  defendant  is  innocent  until 
he  Is  proved  guilty,  and  that  he  is  and  was 
sane,  unless  evidence  to  the  contrary  appears, 
--and  couaidering  the  whole  evidence  in  tbe 
case,  still  entertain  what  is  called  a  reasonable 
doubt,  on  any  ground  (eitber  as  to  the  killing 
or  tbe  responsible  condition  of  mind),  whether 
he  is  guilty  of  the  crime  of  murder,  aa  it  baa 
been  explained  and  defined,  then  the  rule  la 
that  tbe  defendant  is  entitled  to  the  benefit  of 
that  doubt  and  to  an  acquittal."  Oiiileau'a 
Com,  10  Fed.  Rep.  Ifll.  163. 

It  seems  to  us  that  undue  stress  is  placed  In 
some  of  tbe  cases  upon  the  fact  that  In  pro**- 
cutiona  for  murder  the  defense  of  insanity  II 
frequently  resorted  to  and  is  sustained  by  tbe 
'evidenceof  ingeolousexperls  whose  the-Mt93 
orlea  are  difficult  to  bemetand  overcome.  Thua, 
It  Is  said,  crimes  of  the  most  atrocioiu  char- 
acter often  go  nnpunlshed,  and  Ihe.publlo 
safety  la  thereby  endangered.  But  the  poail* 
bllity  of  such  results  must  always  altenn  any 
system  devised  to  ascertain  and  punish  crlna, 
and  ought  not  to  induce  the  courts  to  depart 
from  principles  fundamental  In  criminal  law, 
and  tbe  recognition  and  enforcementof  which 
.re  demanded  by  every  consideration  of  hn- 
nanitv  and  justice.  No  man  should  be  de- 
irived  of  bis  life  under  tbe  forms  of  law  un- 
less tbe  jurors  who  try  him  are  able,  upon 
Vbelr  consciences,  to  say  that  the  evidence  be* 
fore  Ibem,  by  whomsoever  adduced,  Is  anS- 
'ient  to  abow  beyond  a  reasonable  doubt  the 
xistence  of  every  tact  neceaaar;  to  conatltuM 
the  crime  charged. 

For  the  reasons  staled,  and  without  alluding 
to  other  matters  in  respect  to  which  error  u 
assigned,   the  judgment  la  reverted  and  the 

luse  remanded  with  directions  to  grant  anew 

ial,  and  for  further  proceedings  coualalent 

lib  this  opinion. 

Sepfned. 

Mr 
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UNITED  STATES,  Ftff.  in  Brr., 


(Dee  B.  C  Beporter^  ed.  OUBU 
JurMicUoa  of  draiit  court. 

Where  tbe  Culled  HUteiKre  plalatlftslTi  anaetlOD, 

the  olrciilt  court  bu  JurlBdlotlon  without  regard 

to  the  value  of  the  matier  In  dtipute. 

[No.  75.] 

Submitted  Aowtnftfr  19.  189S.    DecidtdDtetm- 

ber  13.  189S. 

IN  ERBOR  to  tbe  Circuit  Court  of  tbe 
Untied  8Ute«  for  the  IMitrict  of  WMhlne- 
toD  to  review  tbe  Judgment  of  Ibac  court  dls- 
mlssing.  for  want  oF  JuriidlctloD,  an  acllou 
brouglit  by  tbe  United  Btatea  agaioat  Wm.  P. 
Bavward  et  al.  to  recover  damage*  for  the 
tiQiawful  ooovonfon  of  timber  taken  from  Ibe 
public  lauds  Hevened  and  muw  remandtd 
for  fiiTther  proeeedingt. 

Tbe  faclK  are  stated  lu  the  opinion. 

Mr.  Holmea  Conrsid.  Bi^lcitor  Qeoeral, 
for  plaintiff  In  error. 

No  couokI  for  defendant  In  error. 

Jfr.  Jvttiet  H»rl»n  delivered  tbe  oirinloD 
of  tbe  ciiun: 

4V4]*Tbis  af^lion  wasbrougbt  by  tbe  United 
Btates  Hgninat  the  defendants  la  error  in  tbe 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Waabiogion,  nnrtbem  dlvliton.  to 
recover  llic  sum  of  |1,4T0  as  damages  alleged 
to  bave  been  auslaineil  by  tbe  government  In 
consequence  nf  tbe  unlawful  converilun  by 
tbe  deteudanis  of  limber  made  from  Or  trees 
on  certain  unoccupied  lands  of  the  United 
Btatea. 

One  of  tbe  defendants  demurred  upon  the 
ground  that,  as  the  matter  in  dinpute  did  not 
exceed  the  anm  or  value  of  |3,060,  the  court 
wai  witbnut  Jurisdiction. 

Tbe  demurrer  was  sustained  and  the  cause 
was  dismissed,  tbe  circuit  court  holding,  up 
on  tbe  authorltv  of  Unilad  Stattt  v.  Hvff- 
matttr.  SS  Fed.  Rep.  81.  8S,  tbat  the  acts  of 
Congress  deSnlng  the  Jurisdiction  of  tbe  cir- 
cuit courts  of  tbe  United  States  deprived  tboie 
courts  of  Jurisdiction  in  civil  aulii  where  tbe 
■mount  Involved  was  Icm  than  $2,000,  exclu- 
sive of  Interest  and  costs,  even  In  casei  In 
wblcb  the  United  Bialea  were  plaintiffs  or  pe- 
titioners. 

In  accordance  with  Ibe  Gth  section  of  tbe  act 
of  March  8, 1891  (26  Stat,  at  L.  696,  chap.  017). 
the  court  below  ceriifled  the  above  question  of 
Jurisdiction  as  the  only  quesUon  to  be  de- 
lermloed  upon  the  present  writ  of  error. 

By  the  Judiciary  act  of  1789  It  was  provided 
tbat  "the  circuit  courts  shall  have  original 
cognizance,  concurrent  with  the  courts  of  tbe 

V(nm.—jU  In  amount  nteatarv  U>  iTltw  Jutisdfe- 
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fuccaory  ttnee  aet  of  ISJI;  amomit  tn  dtiiivte,~see 
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of  all  suits  of  a  civil  nature,  at 
)r  In  equity,  where  tbe  matter  in 
dispute  exceeds,  eicluslve  of  costs,  tbe  sum  or 
valued  $500,  and  Ibe  United  Stales  are  plain* 
tlSs  or  pelUioners;  or  an  alien  Is  a  party;  or 
the  salt  Is  between  a  clilien  of  ibe  slate  where 
the  suit  la  brought  and  a  cltliec  of  another 
sUie."    1  Slat,  at  L.  78,  chap.  20,  g  11. 

The  Revised  Ststules,  which  went  Into  ef- 
fect in  1878,  specified  tbe  euii*  and  proceed- 
ings of  which  the  circuit  courts  of  the  United 
Slates  should  bave  original  Jurisdiction,  and 
among  them  were  many  In  wLlch  the  goTem- 
ment  would  ordinarily  betbe  plaintiff,— name- 
ly: suits  In  equity  where  Ibe  matter  In  dispute, 
exclusive  of  costs,  exceeded  tbe  sum  or  value 
of  $S00,  and  the  United  Stales  were  peti- 
tioners; su ill  at  common  taw  *nbere  the[40ff 
United  States  or  any  officer  thereof,  suing 
under  the  authority  of  an  act  of  Congreae, 
were  plaintiffs;  suits  at  law  or  In  cquttf 
arisInK  under  an  act  providing  for  rev- 
enue from  Import*  or  tonna^,  except  clvU 
causes  of  admiralty  and  maritime  Jurisdiction, 
and  seizurea  on  land  or  on  waters  not  witbin 
admiralty  and  maritime  Jurisdiction,  and  ex- 
cept suits  for  penalties  and  forfellures;  suila 
arising  under  a  law  providing  Inlemal  reve- 
nue, and  of  all  causes  arising  under  the  postal 
laws;  suits  and  proceedings  for  the  enforce- 
ment of  pen&ltlee  providea  by  laws  regulating 
the  carriage  of  pesitengers  In  merchant  vesaela; 
proceeding*  for  the  condemnation  of  property 
taken  asa  prlxe.  In  purwiance  of  §0808,  tIL 
/niurr«e<ion.-suIts  arising  under  tbelawa  relat- 
ing to  the  slave  trade;  and  suits  by  Ibe  ae- 
siguee  of  a  detwnture  for  drawback  of  dullea, 
l&Bued  under  a  law  for  the  collection  of  duties 
against  the  person  lo  whom  such  debenture 
was  orl^nally  granted,  or  against  any  Indoraer 
thereof,  lo  recover  the  amount  of  auch  de- 
benture,    g  626. 

In  reference  to  tbe  Jurisdiction  of  the  dle- 
trlct  conns  of  the  United  States,  »•  defined  by 
the  Revised  Statutes,  it  is  only  necessary  to 
say  that  as  toactiooior  suits  in  which  ordina- 
rily the  United  States  would  be  petlilonera  or 
Slalntlffs,  such  Jurisdiction  was  not  made  to 
ependupon  the  amount  in  dispute,  6  068. 
The  1st  section  of  the  act  of  Uareb  8,  1S7S. 
determining  the  Jurisdiction  of  ibe  circuit 
courts  of  tbe  United  Stales,  and  regulating  tbe 
removal  of  causes  from  slate  courts,  provided 
tbnt  "the  circuit  courts  of  the  United  Stales 
shall  have  original  cognizance,  ooneurrent 
with  tbe  conrta  of  the  several  slates,  of  all  suite 
ofaclvll  nature,  at  common  law  or  In  equity, 
whtre  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  tbe  sum  or  valueot|500,  and  arising 
under  tbe  ConitltutloD  or  lawa  of  ihe  United 
States,  or  treaties  made  or  which  aball  be  made 
under  their  authority,  or  In  which  the  United 
States  are  plaintiffs  or  petltionera.  or  in  which 
there  shall  be  a  controversy  between  citliene 
of  different  slates,  or  a  controversy  between 
clilicna  of  the  same  slate  claiming  Isiids  under 
grants  of  different  slates,  or  a  controversy  be- 
tween cItlzenB  of  a  state  'and  foreign  [490 
states,  citizens,  or  subjects;  and  ahall  have  ex- 
clusive cognizance  of^all  crimee  and  offenses 
cognizable  under  the  authority  of  the  United 
States,  except  as  otherwise  provided  by  law, 
and  concurrent  Jurisdiction  wiih  the  district 
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eoarta  of  the  crImM  aod  offeoiet  cogniuble 
therein."     18  Slat.  M  h.  470,  chap.  187,  g  1. 

Th8lrt»eclionof  the  JiirticUry  act  of  1887 
<M  Siftt.  at  L.  S53,cbap.  ST3}.  corrected  by  Ibe 
KCtoflB88(^5  8tnt.  atL.438,cbnp.  8«Sl,anienda 
thr  ifltaeclioD  of  tbeact  of  187S,  and  provides 
tLal  "Ihe  circuit  coiirla  of  the  United  States 
•hall  hsTe  orlgtaal  cogDiEance,  oncurreot  nitb 
tbe  courlB  of  the  Beveral  Btates,  of  all  auita  of  a 
civil  nature,  at  common  law  or  In  equity, 
where  the  matter  In  dispute  exceeds,  eiclu- 
alve  of  Intereat  and  costs,  the  sum  or  value  of 


which  shall  be  made  under  tbeir  authority;  or 
Id  which  controversy  the  United  Stales  are 
plaintiffs  or  petitiontrsi  or  in  which  Ibere  shall 
be  a  controversy  between  citizens  of  diOerenI 
stales,  in  which  the  matter  of  dispute  eiceeds, 
exclusive  of  Interest  and  costs,  Ihe  sum  or 
value  aforesaid;  or  a  controversy  between  citi- 
zens of  the  same  slate  claiming  lands  under 
gnnu  of  different  states;  or  a  conlroveny  be- 
tween citizens  of  a  slate  and  foreign  ststea, 
citlzeiis,  or  subjects,  in  which  the  matter  In 
dispute  exceeds,  exclusive  of  Interest  and  costs, 
the  sum  or  value  aforeAaid;  and  shall  have  ex- 
clusive cognizance  of  ail  crimes  and  offenses 
cognizable  under  the  authority  of  the  Colted 
Blatea,  except  as  otherwise  provided  toy  law, 
and  concurrent  Jurisdiction  with  Ihe  district 
courts  of  the  crimes  and  offenses  cognisable 
by  them, " 

It  cannot  he  doubted  that  the  Judiciary  act 
of  1780  made  the  value  of  the  matter  In  di^- 
puiD  Jiiriadictlonal,  even  in  auiin  of  a  civil 
naturfl  btougbt  by  the  United  States  in  the 
circuit  courta  of  the  United  Stales.  But  un 
der  tfae  Revised  Bututes  the  amount  in  dis 
pute  WM  not  made  jurisdictional  in  civil 
actions  or  proceedings  instituted  by  the  United 
Btales,  except  that  in  suits  in  equity  [he  matter 
In  dispute,  exclusive  of  costs,  must  have  ex- 
ceeded the  sum  of  $500;  and  no  restriction  as 
497]"  to  amount  was  imposed  in  respect  of 
•uila  at  coromoD  law  where  the  Un  Ilea  States 
were  plaintiffs. 

Then  came  the  act  of  ISTO,  which  prescribed 
the  limit  of  tSOO,  exclusive  of  costs,  for  all 
dvll  auita,  at  common  taw  or  in  equity,  of  the 
several  classes  therein  apeclBed,  Including  suits 
io  which  the  United  Slates  were  plaintiffs  or 
petitioners.  It  is  to  be  observed  that  the  sec 
Uon  of  that  act  which  deflnca  the  original 
Jurisdiction  of  the  circuit  courts  places  the  Ju- 
risdictional amount  In  advance  of  Ihe  enu- 
meration. In  the  same  section,  of  the  dlflcrcnt 
catei  of  which  those  courts  could  lake  cugni- 
cance,  and  there  is  no  repetition,  in  that  sec- 
tion, of  such  amount.  In  each  of  those  cases 
the  amount  named  was  jurisdictional,  under 
the  act  of  1BT5. 

In  the  particulars  last  mentioned,  the  act  of 
18S7  aa  corrected  in  lbB8  Is  unlike  any  pre- 
vkua  statute.  The  Juriadictlousl  amount,  pre- 
•cribed  by  the  1st  section  of  that  act.  is  Bied 
at  $3,000,  and  that  amount  is  afterwards,  In 
tbe  same  section,  twice  referred  to  by  the  words 
"the  sum  or  value  aroresald."  If  Congress  in' 
landed  that  the  circuit  court  should  not  have 
original  cognixance  of  any  t^ase  mentioned  in 
Ihe  Ist  iectloQ  of  the  act  of  1687,  unless  Ihe 
II0D.8. 


value  of  the  matter  Id  dispute  exceeded  $8,000, 
It  would  not  have  taken  pains  to  refer  to  the 
value  of  the  matter  in  dispute  in  Immediate 
conneclion  with  particular  cases,  and  made  no 
such  distinct  reference  in  connection  with  other 
cases  placed  within  the  original  cogniaance  of 
tbe  circuit  court.  It  la  Clear  that  a  drcnlt 
court  cannot,  under  that  statute,  take  origlDal 
cognizance  of  a  case  arising  under  the  Coosti- 
tulion  or  laws  of  the  United  Slates,  or  treatlae 
made  or  which  shall  be  made  under  their  au- 
thority, or  of  acoDlroversy  between  citixens  of 
different  stales,  or  of  a  controversy  between 
citizens  of  a  slate  and  foreign  states,  citliens, 
or  Bul)]ects,  uoiess  the  sum  in  dispute,  exclusive 
of  interest  and  costs,  exceeds  $2,000,  becaoM 
in  immediate  connection  with  the  enuraeratioa 
of  each  of  such  esses  will  be  found  expreasad 
a  limitation  of  that  character  in  respect  of  the 
sum  or  value  necessary  to  give  Jurisdiction. 
But  that  cannot  be  said  of  the  reference  in  the 
statute  to  a  controversy  In  which  the  United 
Stales  are  plaintiffs  or  'petitioners,  or  to  [408 
one  1>etween  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  stales.  The 
clause  referring  to  cases  or  oontroversiet  of  the 
two  kinds  last  mentioned  was  placed  between 
clauses  that  speciBcslly  refer  to  tbe  value  of 
the  matter  in  dispute;  so  that  It  may  be  reason- 
ably Inferred  that  Congress  intended  that  a 
circuit  court  should  talie  cognizance  of  a  con- 
troversy in  which  the  United  Slates  are  plain- 
tiffs otpetltionera,  or  of  a  controversy  between 
cltixens  of  tbe  same  state  claiming  lands  under 
grantsof  different  states,  without  regard  to  the 
amount  Involved. 

This  interpretation  of  Ihe  statute  Is  made 
quite  clear  if  the  Ist  section  is  subdivided  as 
was  the  section  of  tbe  Kevlsed  Statutes  defining 
tbe  original  jurisdiction  of  the  circuit  court. 
Wllhaslight  transposition  or  change  of  words, 
having  due  regard  tosulwtance,  the  1st  section 
of  tbe  act  of  1888,  If  subdivided,  would  read 

The  circuit  court*  of  the  United  States  shall 
have  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  cItII 
nature,  at  common  law  or  in  equity,— First, 
where  the  matter  In  dispute  exceeds,  exclusiTe 
of  Interest  and  costs,  the  sum  or  value  of 
$9,000.  and  the  suit  is  one  arising  under  the 
Constitution  or  lans  of  Ihe  United  Stales,  or 
treaties  made  or  which  shall  tie  made  under 
their  authority;  second,  of  any  controver»y 
in  which  the  United  States  are  plaintiffs  or  pe- 
tllloaera  ;  third,  of  any  controversy  between 
citizens  of  different  states  In  which  the  matter 
In  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid  ;  fourth,  of 
any  controversy  between  citizens  of  the  same 
state  claiming  lands  under  grants  of  dlfFcrent 
Btales  ;  fifth,  of  any  controversy  between  cit- 
izens of  a  state  aud  foreign  states,  citizens,  or 
aublects,  In  which  the  matter  in  dispute  ex- 
ceeils,  exclusive  of  interest  and  costs,  tbe  sum 
or  value  aforesaid. 

The  United  States  being  plalnllffs  In  this  ac- 
tion, the  circuit  court  bafT  jurisdiction  without 
renrd  Io  the  value  of  Ihe  mailer  In  dIspuUk 

The  ludgment  is  reversed  and  the  cause  re> 


ovGoi>^Ic 


SuruaxB  Couirr  of  ths  Oiitbd  Btatss.  Oct.  Tksm, 

land  for  the  uae  of  the  United  Btates  for  llstat- 
bouM  purpcaci  uoder  the  act  of  Coottmi  wm 
ConHDeooed  io  the  name  of  ihe  Becreiary  of  th» 
**'  TrraauTy,  it  mar  be  amended  eo  aa  to  make  tti« 

UNITED  STATES.  Unltm  Otaiea  Ibe  tonual  aa  well  aa  the  ml  pM. 

Uoner. 
fiee  6.  C  Reporter's  ed.  tIB-BU.>  B-   Such  proceedlDR  Instituted  and  concluded  Id  k 

court  at  the  Uniiwi  State*  la.  in  aubatsDoe  and 
Ctrtiorari  for  diminvtion  of  neord—viAen  <b-  ""^  "  '"""'' "  '"■ 
nUd—eerlifaite  of  juritdietion^povxr  to  »■  Wh^«  the  owner  criandhaa  bad  the  beneBt  of 
OitpoK  of  mlin  Uu-aa  of  1888  ewwdfu-  ;  t^al  bj  an  ortlnary  Jury,  on  the  quest  on  of 
luTIrT  i.«j.™-.*^  ^^i^i.A  ^—.•.Jt^^i  iamajrea  on  the  coodemnat  on  of  lamls.  In  tlia 
U^ol-eovd^maixon  fj^^^-^".''^'^'  United  States  dlatrloi  court,  he  i,noteniltlci  to 
^proeieding»-aaU.n  at  taw— 4eamd jury.  a,econd  trial  by  Jury  except  at  the  ducreuon 

of  Uiatcourt.or  upoaarevenal  of  Ita  Jud|[tmeot 
L    AmotlonforavrltofoerUoiarlfordlmlnntlon       forerror  !□  lav, 
of  the  record  will  not  be  eranted  If  not  made  at 
(be  first  term,  as  required  br  rule  It,  and  nonUa- 

factorrcauaelathowDforttaudalaj.  [So.  01.] 

M.    Such  ■  motion  to  auppir  an  omlsalon  In  the 

ST.".".?.?;;";"  oitr'CmCxs  a*"""!  i>--i^'.  «»/■  ««»■*■'«"«■'» 

oourt  was  nied In  Ibedlst rict court  wlllbedealed.  °-  "'"'■ 

where  the  papers  on  the  motion  do  not  ahow  that 

■  writ  of  enMrwajtbeu  allowed  or  aued  out.  and  TN  ERBOR    to  the    District   Court  of  tlie 

plalutut  Id  error  afterwards  obtained  the  allow-  1  Dniied  Stales  for  tbe  Dislriet  of  Marjlaail 

anoeofa  writ  of  ernir  from  thorireuit  court,  y,  review  i  judgmeni  of  tbal  curl  conflrmlng 

^i^''-?''!;?',"^'',l■''^"','t^,'^?^'^''™  «  inquisilioa  and  award  of  domagei  on  tliS 

te  and  obUincd  the  present  writ  of  error  from  condemnation  of  land  for  public  u^,  owned 

.     .      "                  ..         J         _.        _a.M  by  Tbomiw  C.  Chappell.     AMrmid. 

t.    An  order  OTBrruUng  ■  demurrer  to  •  petlMoo  '               t^  ^.  ^      i-i"-"  ■     •'Ml       "- 
and  dIreotlDi  afuir  to  be  impaneled  la  not  a  flnal 

JudinnentupoD  whichawritof  errorwilllte.  Statement  b;  Jfr.  Jv^tiee  Grayt 

4,   Where  there  ta  do  formal  cerilflcnto  to  thk  Tbli  was  a  petition.  fi1e<t  HHrrb  31,  1890,  In 

oourtof  thetiuestion  of  the  Jurisdiction  of  the  tbe  diKtrict  court  of  Ihe  United  Slatea  for  tbe 

dlsirlct  court,  and  tbe  allowance  of  the  writ  of  district   of  Haryland.  for  tbe  condemnation, 

•rrottaireneral,  the  petition  for  the  wrttuUn?  under  thn  act  of  CongreSH  of  Aiigusl  1,  1»(S, 

fora  review  of  all  the  ruUnga.  Judfimenta.  and  chap.  738,t  of  a  perpetual  eaaement  in  a  airip 

orders  of  the  Court  upon  lh«l  question  raised  In  of  faatland»on  EUwklua' PoinI  in  Anne  [BOO 

tbe  oioeptlooa.  Pleaa.  and  demurreta  and  other  Arundel  county  in  the  alaie  of  Muryland.— 

pspers  on  file,  without  Indlcstinv  any  apeoltlc  deacribrd  bv  inetes  and   bounds  and  courses 

question  of  Jurtadloilon,  1»  not  aucb  a  auffloleot  "TI^i  ,,„_;.    .^A    ..  „_„ll  T>„  Tk™..  n 

mvtementofthequestlnDaawilUupplrthewant  J,"**  ""' f°°t'-  f^'"'  a»  owned  by  Thomas  0. 

of  a  tonnaloertmcate  under  tbe  Judlclaiy  act  of  Cb«ppell,-for  the  purpose  of  iraneiniltingraya 

1»1,  chap.  817  15.  d.  1.  of  llniit,  wIthouL  obstruction,  both  tjy  day  and 

t.   Where  this  oourt  ba>  acqnlred  JurladlcUnn  oi.  ^  '"'B,^'.^*'"","  '""  '^'"'J!^''^d'  ^".V^°i? 

thSBroundthat  theconstltutlonalltyofalawof  Hawklna'PolntLightaod  LeadingPointLisbt, 

tbe  United  Ciateats  drawn  In  guestloD,  It  baa  tbe  theretofore  Constructed  and  put  in  opei^lioo 

power  to  dispose  of  tbe  entire  casclncludlnfall  by  tbe  UuiCcd   States  an   range  lights  of  Iha 

4ucatlons,eltherof  JurisdictloDOrof  merits.  Brewerion  Channel  of  Ibe  Palapsco  rivet  in 

L   Tbeaotof  (]onffteasoIAuguatL1888.autbori>-  tbe  state  of  Maryland. 

taiK  tbe  condemnation  of  land  tor  tbe  purpose  of  Tbe  pelillon  waa  in  the  name  of  "Wil<  lam 

allsbttiouae,  ts  constitutional.  Wlndotn,  Bcctelary    of  tbe   Treasury  of  tbo 

T.   When  a  proceeOlnK  lor  the  oondemnatlon  of  - 


under  Judlctal 


^Sec.  L_In  BVOTT  o««e  In  a 

™— ~,  ..«u  ownera  0/  li>(*  a*iU(liw  on  ilrutr  dam-  p'rbouro  real  estate  for  tbe  erection  ol 

OOH  (u  acc«M,  Kofit,  anil  air:  titbriif  km:  HtmaHaUon  buUdlnr.  or  for  other  public  uses,  he  abi 

ttMss   taMng;   conmpitfitua  <nMv<— aee  note  to  process,  whenever  In  bla  opinion  It  la  i>»>~—> 

Osborne  V.  HlsBourl  P.  H.Co.S):  IUl  advantaseoiia  tnthe  KOverainent  to  do  so:  an 

Attoiiavnien(/arprfiia(epropert«l^«n/M-pti7>-  United  State*  circuit  or  district  oourta  of  ch< 

li*«*s,-«th.ini<n(lment(oOans(({v((onappllci  onlu  l''f*j';.Tr""'.'"2i!S!Vi  *!?.'*" ''^?^^!fHi™. 

s:fi?^";'^r'"^.<'r."""*'^"'-^''°""'  ln7ttaf^?b:j{h'??^tyo'rtK.Tt?o.^r°^^^^^ 

Wltbei*  V.  Buckler.  1*:  Bill-  tbe  Untied  6tate«,  upon  every  appllcatlOB  o 

Am  to  iurMicHou  tn  Ott   VMted  Btnta  Bupnmi  Becreturt  of  Ihe  Treasury  under  this  act,  or  . 

Oomrt  tchert  Faltral  guallon  arMa,  or  vAtre  are  other  officer,  to  cause  procewiinm  to   bo  com- 

drawn  ia  i/ii«tton  ^atvUt,  Irtatu.  or  Coni(«i.il»n.  S=°2L!'' 

MO  notes  to  Martin  v.  Hunter,  IM;  Matthew*  v.  ^  nV^rklf 

IuMl  tsBM;  and  Williams  r.Norris. ft  ni.  WV  T...  ,.. 

jtsto^rudlctlono/  l/nKMl  StntuSuprvnie  OdutI  of  prooeedlDC.  Ii .._  _    _._   _ 

to  dwlare  staCc  low  mfd  as  m  conjilec  with  Umt  ""ns  of  this  act,  "ImU  conform,  as  neu  aa  mat  be, 

Qmitltutlon.'  to  frtrts  Ottrea  la  Hatt  courts  at  to  '"  thf  """f V"vP^,l°iff'- ~1^  !,??i£r^S!ri."S 

f**7f"°;  'Jj^iJcy^-j^  !^"*JVi:"'  "■  ^V^o"  hV'.^tTtS  wiihin~whi?hSndho^?Sh?« 

lampbire,  T:  e!9;  and  Commercial  Bank  of  Clndn-  dtatrlct  courts  ant  held,  any  rule  of  tbo  court  to 

uatl  V.  Bucklncbam,  IS:  IRl  tbe  oontiaiy  notwltbaiandliiit.   iS  ^t.  at  JU  tO. 

n»  


,GoWgK-»- 
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Chappkll  t,  Unitbd  BTAtB& 


Uoiled  Slatet  mad  tn  ejfkio  pmideat  of  ifae 
llgbtbouse  board  of  the  Uuitcd  Buies;"  and 
alleged  tbkt  under  tbe  prnvistoos  of  U.  8. 
Rev.  Stat.  §  4fl58,  tbe  llKblboute  board  U  n- 
qulred  to  perform  all  admin Islrallve  dutiea 
reUliiig  to  the  conilrucllon.  Ilium iDation,  (□• 
■peciloD,  aod  Buperlotendence  of  Ugbtbousea, 
Ught-veMe  I «,  beacon  B,  buoja,  and  seamarka  and 
Ibeir  appeodafea;  that  Congreaa  appropriates 
•nnualV  a  sum  of  mooey  for  repaln  and  in- 
cldental  eipcnsei  of  ifgbtbouHi,  which  la 
available  to  paj  for  the  easement  Bforeaald; 
H)d  that  in  the  opinion  of  the  petitioner  It  «as 
neceuaiy  and  Mvantageoui  to  the  United 
Stale*  to  acquire  this  easement  by  condemna- 
Uon  underjudlclal  proceedings.  The  petition 
was  signed  bj  tbe  United  States  District  AL- 
SO I  Jtomey,  "who  'appears  for  the  Secrelsr; 
of  iheTreaaurj,  the  petitioner,  br  direction  of 
the  Alloraer  General  of  the  United  Slates." 
Upon   the  fliicg  of  tbe  petition,  the  ~ 


show  cause  on  or  before  April  10.  1890,  why 
the  prayer  of  the  petllion  should  not  be 
granted. 

On  April  9,  1600,  Chappoll,  "saving  and 
reserving  ail  Hdvantsges  and  eiceplinng  wliat- 
•OCTer.  prays  leave  to  except  to  the  order" 
aforesaid;  and  demurred  to  the  petition,  and 
for  cauBe  of  demurrer  asslEned  "that  there  Is 
no  aulborltf  of  law  for  this  proceeding;  and 
sJio  that  it  is  not  shown  that  tbe  Congress  of 
the  United  Stales  has  nppropriated  or  will  ap- 
prlate  more  than  fS.OOO  lo  pay  for  said  ease- 
ment.  and  that  said  easement  Is  of  a  value 
greatly  exceeding  $5,000,  and  whether  Con- 
gress annually  or  baa  ever  appropriated  a  sum 
of  money  for  repairs  and  incidental  expenses 
of  the  llgbtliouse,  sufficient  to  pay  for  said 
casement,  which  is  applicable  therefor;  and 
also  that  there  is  no  party  plaintiff  made  In  said 
declaralioD  aodpetitioD;  and  also  that  the  laws 
of  the  stale  of  Maryland  require  said  proceed- 
ing, if  the  right  to  an;  such  has  accrued,  lo  be 
conducted  in  the  circuit  court  for  the  county 
where  SHfd  land  is  siiualed.  and  by  the  laws 
of  Ibe  United  Blates  the  said  laws  of  the  atale 
form  the  rule  of  decision  In  the  courts  of  tbe 
United  Stales  in  this  matter;  and  also  thai  the 
United  States  of  America  has  passed  no  gen- 
eral law  or  special  law  auibortzing  the  pell- 
tioner  or  the  Attorney  General  of  the  said 
United  Statfs,  nor  any  other  person  wbatso 
ever,  to  institute  this  proceeding,  and  said 
proceeding  is  iosUtuted  vUra  viret,  and  the 
■aid  United  Slates  cannot  be  made  a  party  lo 
■aid  suit  except  by  the  direction  and  with  the 
coDient  of  tbe  lawmaking  power,  and  said 
power  has  neither  directea  the  same  nor  con- 
•anted  thereto." 

On  May  12,  1890,  after  argument  on  the 
demurrer,  tbe  court,  by  an  order  reciting  that 
II  appeared  tliat  tlie  Secretary  of  the  Treasury. 
and  ex  officio  prrsldent  of  the  lighthouse  board 
of  the  Untied  Btalas,  bad  been  authorized  lo 
acquiia  this  easement  for  ibeuseot  the  board. 
0O21isd  was  of  opinion  that  *it  was  necessary 
•ndadvantageoustotheUniledSlatestoaciguiTe 
this  easement  by  condemnation  under  Judicial 
proceeding,  and  bad  made  appllCBiioo  to  tbe 
AUoruey  OeDeral  to  cause  sucli  proceedings  to 
ba  oommencad,  overruled  the  demurrer;  and, 

idi  r.  s. 


being  of  opinion  Ihst  ttondemnstTnn  of  ttaU 
easement  ought  lo  be  had  by  the  United  Slates, 
and  that  the  question  of  the  dnniages  which 
Cbappell  would  tuftsin  thereby  ought  to  ba 
submitted  to  A  Jury,  ordered  "that,  upoo  a 
day  lo  be  fixed  by  this  court,  upon  notice  to 
said  parties,  a  Jury  of  this  court  be  Impsneled, 
who  shall  be  duly  sworn  to  Justly  and  impar- 
tially value  and  assess  the  damages  which  tha 
■aid  Cbappell,  as  the  owner  of  said  land,  will 
sustain  by  the  acquisition  by  tbe  United  Blatea 
of  the  easement  aforesaid,  and  that  the  said 
JuiT  be  impaneled  from  twenty  Jurors  regO- 
laTly  drawn  to  serve  In  this  court,  from  whMU 
each  party  may  strike  four  Jurors,  or,  it 
either  party  refuse  to  so  strike,  the  court  ab^l 
strike  for  him.  and  the  remaining  tweln 
Jurors  shall  be  the  said  Jury  of  inquest  to  aascM 
said  damages.  And  the  said  proceeding  shall 
be  In  such  form  at  that  tbe  United  States  of 
America  and  the  said  Thomas  0.  Cbappdl 
shun  be  the  parties  Ihereto." 

On  October  28,  1600,  In  accordanca  with 
this  order,  a  Jury  was  duly  Impaneled  In  th* 
cause,  and  was  sworn  "to  truly  and  impanlallj 
value  and  assess  the  damages  for  the  condem- 
nation of  tbe  said  easement  ovet  the  laud  at 


evidence;"  and  upon  a  trial  before  Iba  COUK, 
and  after  bearlDg  evidence  on  behalf  of  the 
United  Sutea.  and  on  behalf  of  Cbappell,  and 
the  clinige  of  the  court,  returned,  on  Novem- 
ber B,  1890,  an  "inquisition  and  award,"  signed 
and  sealed  by  the  twelve  Jurors,  aasesaing  |o 
Cbappell  damages  in  tbe  sum  of  (S.SOO  for 
tbe  enjoyment  by  tbe  United  Stales  in  perpe- 
tuity of  tbe  easemeot  aforesaid. 

On  November  10. 18&0,  Cbappell  filed  a  pica 
"that  the  court  here  ought  not  lo  take  cognti- 
ance  of  or  suatain  the  action  aforesaid,  bo- 
cause  he  says  that  the  cause  of  action  afora- 
said.  If  any  accrued  to  the  said  plaintiff,  ao- 
crued  to  him  at  Annapolis,  wllhlD  the  liiriH' 
diction  of  the  circuit  court  for  *Anne  [003 
Arundel  county,  stale  of  Maryland,  and  not 
wiihin  the  Jurisdiction  of  this  court." 

On  November  IT,  1890,  Cbappell  Died  tbo 
following  exceptions  to  Ihe  inquisition: 

"iBt.  Thai  the  statute  under  which  Ihia  pro- 
ceeding Is  souDht  to  be  maintained  Is  UDCon- 
slllullonal,  and  Ibis  court  has  no  Jurisdiction 
of  the  subject  matter  of  this  suit. 

"2d.  That  tbe  lawmaking  power  of  tha 
United  mates  has  not  authorized  any  officer tO 
mske  suld  United  Slates  a  party  to  this  suit 
or  proceeding,  and  this  court  baa  no  Jurladlc- 
lioQ  of  the  subject-matter  of  this  suit,  then 
being  a  want  of  power  to  coodemii  tbis  prop- 
erly described  In  this  iaquisitlon. 

"Sd.  Thai  Ibe  laws  of  Ltae  United  BtalcahaT« 
not  been  compiled  with. 

"4ib.  That  the  damages  allowed  are  Inadfr 

On  December  18,  1890,  the  dlalrlct  court 
overruled  these  exceptions  and  confirmed  llw 
inquiiition  and  award. 

On  December  27, 1890.  Cbappell  praredfor, 
and  on  February  34.  1601,  was  alloweo.  under 
U.  B.  Rev.  Stat.  §033.  a  writ  of  error  from  tha 
circuit  court  of  tbe  United  Sutes  for  the  dlt- 
trlct  of  Maryland;  but  never  gave  bond  lo 
nrosecute  that  writ  of  error. 


ovCl.)l>'^lc 


C03-M7  SuFKin  Coubt  of  t: 

Od  December  IB,  1891,  ChKppell  prewnled 
to  Uie  district  Judge  a  petition  for  s  writ  of 
error,  uoder  Ihe  act  of  March  E,  1691,  chftp. 
OIT,  %  B,  In  which  be  meotloDa  all  the  previous 
prnceediogf  fn  the  ca<e(above  stated)  and,  "in 
order  that  aatd  rulinn.  Judgments,  and  orderi 
ma;  be  reviewed  and  re-examined  bf  the  Su- 
preme Court  of  the  Untied  Stales  upon  the 
queatlon  of  Juiisdictlon  raised  In  sala  excep- 
uoDS,  pleas,  and  demurrera,  and  the  other 
papers  on  file  In  this  cause,  and  either  re- 
vened  or  affirmed,  now  prays  for  Ihe  allow- 
ance of  a  writ  of  error  to  the  Supreme  Court 
of  Ibe  United  States  and  such  other  proceasas 
may  cause  said  rulings,  orders,  and  judgments 

to  be  corrected.  Instead  of  to  Ihe  circuit ' 

of  the  United  States  for  the  district  of  1 
laod." 

A  writ  of  error  was  thereupon  "allowed," 
In  the  usual  and  general  form,  bj  the  district 
Judge,  and  was  entered  In  this  court  February 

564]*0n  December  2, 1890. the  day  before  the 
cue  was  called  for  argument  in  this  court,  the 
plaintiff  In  errormoved  for  a  writ  of  certiorari 
■ugges^Dg  a  diminution  of  the  record  In  omit- 
ting to  sUte  that  on  July  IS,  1890.  he  filed  In 
the  district  court  a  petition  for  the  allowance 
of  a  writ  of  error  from  the  circuit  court  of  the 
United  Slates. 

Mr.  ThomsB  C.  Chappell,  for  plaintiff 

In  error  Id  iii.-r!">n: 

TbUcouTinill  review  all  the  qaest ions 
the  case.     "In    nieeE  taken  direct  to  the   s 
preme  court.  wIktc   h  cons  lit  u  lion  b1  questii 
la  raised,  ibc  f^upreiue  court   reviews  all  the 
questions  in  ihe  cases,  not  merely   the  constl- 
lutioDRl  question." 

3  Foster,  Fed.  Pr.  %  473;  Xkiti  v.  Unittd 
atatm,  142  U.  B-  601  (85:  1146):  Homer  - 
UnOtd  Btattt.  148  U.  B.  070  (SB:  SS6):  Eokl 
United  atttUt,  91  U.  S.  867  {38: 449);  Petlard 
T.  m^n.  44  U-  S.  8  How.  S2S  (11:  C71). 

On  appeal  from  the  action  of  commissioners 
or  apecial  jury,  the  party  is  entitled  to  a  trial 
4fe  now  by  a  common-law  juiy  before  the  ap- 
pellate tribunal. 

Steaart  v.  BaUimore.  7  Hd.  SOO;  Onger  ▼. 
BMiton  Riter  R.  Co.  12  N.  Y.  167. 

The  plaintiff  inerror.  beiageoLtilrd  Ion  trial 
by  a  common-law  Jury  unitcr  snitle  7  of  the 
Constitution  or  the  United  States,  has  not  been 
afforded  that  rl^iLt  because  he  was  not  brought 
into  the  lower  court  according  to  the  course  of 
the  common  law. 

2  Abbott,  U.  B.  Pr.  Si  191,  p,  20;  S  Hd. 
Coile  Pub.  Gen.  Laws,  art.  25.  §  129, 

Wliereihercarese»crala88i«nmenl8  of  error, 
some  of  wUich  involve  the  Jurisdiction  of  the 
court  below,  and  others  do  not.  Ibe  circuit 
court  of  appeals  may  take  jurlsdiclioo  by  writ 
or  error  or  appeal  of  the  whole  ease. 

Mel.u!i  V.  R.,ff,  141  U,  8.  eHl  (35:  693). 

Mt.  3,  H.  Dickinaon,  Assistant  ALloraey 
General,  fordetcoiiaul  in  error: 

Tlic  United  Slates  mav  acquire,  through  its 
right  of  eralneni  domain,  properly  for  public 
purposes,  such  as  ariienals  and  licbtbouses, 
-""    -ichoosli 

«  within  tlie  lerriioiy, 

PoUaTd  r.  Sagaa,  44  U.  S.  8  How.  223  (11: 
S7}}. 
SIM 


E  Uirmo  Statu. 


Oct.  Tmt. 


The  United  States  have  theright  tocondena 
private  lands  lying  within  a  stale  for  the  par- 
pose  of  carrying  out  any  express  right  coo- 
ferred  by  tbe  Coostltutlon,  with  or  without  tlio 
consent  of  the  slate. 

Lilian  V.  North  JUatr  Br0g»  Off.  108  U.  8. 
020  (88;  808). 

Then  is  no  certificate  from  the]udg«  of  anj 
character  certUying  any  question  of  Jurladie- 
tlon  to  this  court.  TbCi  Is  fatal  to  Uie  mala- 
tenance  of  the  writ  of  error. 

Magnard  r.  Becht,  101  U.  S.  SS4,  828  (8S| 
180.  181). 

Tile  writ  of  error  should  be  dismftsed  b^ 
CRUie  Ibe  record  shows  there  Is  no  controrerij' 
DOW  existing. 

Cbfong  A\  Mog  v.  VtiiUA  Statu.  118  U.  8. 
216  (28:  988);  Ban  MaUo  Vovnty  v.  aouthem  P. 
B.  Co,  116U.S.  188(29:690):  littUf.  ~ 


fomia  V.  Ban  Pf^h  <t  T.  B.  Co.  I4»U.  S.  808 
(87:  747). 

Appearance  by  a  defendant, and  anawerinft  or 
pBrticlpstlog  In  the  suit  In  a  stale  In  which  be 
does  not  reside,  and  In  which  be  bad  not  bees 
served  with  process,  waive  nooservice  of  pro- 
ceia. 

FiUgerald  d  M.  OonOr.  Ob.  v.  Filtgerald,  191 
U.  S.  B8<84:SD8);i7Miin-«iinv.  OartondaU  Oaat 
AO  Co.  140  U.  8.  30  (80: 882);  8t.  LovU  A  B, 
F.  B.  Co,  V.  McBride,  141  U.  S.  127  {80'  (KW). 

The  United  Stales  may  acquire  and  hold  reel 

Eroperly  in  any  state  whenever  such  propertj 
Deeded  for  tbe  use  of  the  government;  aod 
when  tbe  property  csonot  be  acqalred  by  y«A- 
untary  agreement  with  the  ownera  It  may  be 
taken  against  their  will  by  Ihe  United  States  U 
the  exercise  of  Ibe  power  of  eminent  domain, 
upon  making  Joat  compensation,  with  or  with- 
out a  concurrent  act  of  the  state  In  which  the 
land  Is  situated. 

Van  Bi-oeklin  r.  Atiderton,  IIT  U.  8.  181, 
164(29:645,840):  Lvrlonv.  JfoHhBtverBrUm 
a>.  108  U.  S.  020.  029  (8tl:  608,  810). 

Mr,  Jatliet  Gr&j  delivered  tbe  opinion  of 
the  court: 

The  moiloD  for  a  writ  of  certiorari  fbr 
diminution  of  the  rerord,  In  not  slating  that 
on  July  10.  1890,  the  plaintiff  In  error  filed  k 
petition  for  the  allowance  of  a  writ  of  error 
from  the  circuit  Court  of  the  United  Stales  to 
Ibe  district  court  In  which  the  proceedings 
were  pending,  must  be  denied,  for  sevenl 
reasons:  Ftrat,  the  motion  was  not  made  at 
the  first  term,  aa  required  by  rule  14  of  thll 
court,  and  do  satisfactory  cause  Is  shown  tor 
the  delay;  aecond,  tbe  copy  of  docket  en- 
tries, submitted  wllh  the  motion,  while  It 
sbowB  that  a  petition  for  a  writ  of  error  wae 
filed  on  that  oay,  does  not  show  that  a  writ  of 
grror  was  then  allowed  or  sued  out;  and  tbe 

[ilalotiS  in  error  afterwards  obtained  the  al- 
owance  of  a  writ  of  error  from  the  circuit 
jourt  to  the  district  court,  which  be  ahan- 
doDed.  and.  "iDstead  thereof,  applied  for[|f07 
and  obtained  the  present  writ  of  error  from  this 
court ;  third,  the  order  nverrullog  tbe  d» 
murrer  to  the  petition,  and  directing  a  Jury  to 
be  impaneled,  was  ont  a  final  Judgment,  upok 
which  a  writ  of  error  would  lie.  Lvtten  t. 
Sorth  Art  Bride4  Oo.  141 U.  8.  >8T  [87: 184}. 


ovCi)(>3(a»P-* 


Cbaffmll  t.  Uhitbd  Bvatem, 


007-609 


Tbe  writ  of  error  now  before  ni  waa  lued 
out  from  this  court  to  tbe  district  court  of  the 
United  BlBtes  for  tbe  dfatrict  of  Mnrylaiid, 
under  tbe  judiciary  set  of  Harcb  S,  1691,  cbnp. 
BIT,  g  0,  wblch  proTldd  that  "appeals  ot 
vriifl  of  error  maj  bo  taken  from  tbe  district 
courts  or  from  tbe  existing  circuit  courts  di- 
rect to  tbe  Supreme  Court  in  the  following 
[among  other]  cases:" 

PIrst.  "In  an;  cose  In  wblcblbe  Jurisdiction 
of  the  court  Is  In  issue;  In  sucb  cases  tbe  ques- 
tion of  JuriadictioD  alone  tb&ll  be  certlSed  to 
tbe  Supreme  Court  from  tbe  court  below  for 
decision." 

Fifth.  "In  any  case  in  which  tbeconstltutloD- 
alitj'  of  any  law  of  the  United  States  .  .  . 
Isdrawn  In  question."    20  Slat.  aiL.  837,  838. 

In  order  to  bring  a  case  within  the  first  class, 
not  only  must  It  appear  of  record  that  a  ques- 
tion of  Jurisdiction  was  involved  in  tbe  de- 
cision below,  but  that  question,  and  that  alone, 
mUBtbe  certified  to  tbla  court.  If  both  a  ques- 
tion of  Jurisdiction  aud  other  questions  were 
before  Uie  court  below,  and  a  writ  of  error  Is 
allowed  la  tbe  usual  and  general  form  to  re- 
view its  Judgment,  without  certifying  or  speci- 
fying the  question  of  Jurisdiction,  Ihls  court 
eannot  take  Jurisdiction  under  this  clause  of 
the  aUlute.  Maynard  v.  Heeht,  151  U.  8.  834 
[88:  17B];  Moran  v.  Baattman,  191  U.  8.  829 
[M:  18l1;  Cotvin  v.  Jaekiontilh,  157  U.  8. 
808  ISO:  7361:  DamtdR.  Bldg.  d  iffg.  Co.  t. 
AirJer,  1S7  U.  8.  B78  [80:  853];  The  Bayonne. 
VS»  U.  8.  687  [40:  SOe]:  Vav.  Waetntn  t.  Sbu- 
akieoU.  8.  889  [40:460]. 

If,  Indeed,  tbe  writ  of  error  Is  allowed  upon 
Ibe  petition  of  the  original  ptalnliff,  asking 
(or  a  review  of  a  Judgment  dismissing  the 
action  for  want  of  Jurisdiction,  and  the  only 
question  tried  and  decided  In  the  court  below 
wasa  question  of  Jurisdiction,  that  question  is 
■ufBcientlT  certlSed  to  ibis  court,  Se  Lehigh 
Jffn.  <fti(^.  Oi.lseU.  B.  3221^0 Am];  InlerioT 
Qmtt.  (t  /,  Go.  V.  Oibtuy,  100  U.  8.  217  (40; 
508]  401].  And  If  an  appeal  from  a*decree 
of  tbe  circuit  court  appoinlltig  a  receiver  Is 
allowed  by  that  court  "solely  upon  tiie  ques- 
tion of  Jurisdiction,"  and  on  a  petition  pray- 
ing an  appeal  from  tbe  decree  as  "takinr 
ana  exercising  Jurisdiction,"  the  question  ol 
Jurisdiction  Is  sufflcienily  certlfleJ.  BhUldt 
T.  CMmnan,  1G7 U.  S.  168 [39:6601. 

But  in  the  case  just  cited  of  Sael^  v.  Ooh- 
man,  the  essential  requisite  of  the  appellate 
Jurisdiction  of  this  court  in  this  class  of  cases 
was  defined  as  follows:  "It  is  not  necessary 
that  the  word  'certify'  be  formally  used.  It 
laaufflcient  if  there  is  a  plain  declaration  that 
the  single  matter  which  is  by  tbe  record  sent 
Dp  to  this  court  tor  declsloD  Is  a  question  of 

Jurisdiction,  and  the  precise  question  clearly. 
ully.  and  separately  slated.  No  mere  sug- 
gnalion  that  the  Jurisdiction  of  the  court  was 
In  issue  will  answer.  This  court  will  not  ot 
Itaelf  search,  nor  follow  counsel  in  tbeir  search 
of,  the  record,  to  ascertain  whether  tbe  Judg- 
ment of  tbe  trial  court  did  or  did  not  turn  on 
flo Die  question  of  Jurlsdiclion.  But  the  rec- 
ord must  afflrmatlvGty  sbow  that  tbe  trial 
oonrt  sends  up  tor  consideration  a  single  dell- 
Itite  question  ot  JurisdicUon."  167  U.  S.  176, 
177  [89:  662,  668]. 
1MU.& 


The  record  in  thepreMDt  ease  falls  far  shirt 
of  satisfying  any  sucb  teat.  The  defendant, 
among  many  oUier  defenses,  and  in  Tarioua 
forms,  objected  to  the  Jurisdiction  of  tbe  dis- 
Iricl  court,  because  the  act  of  Congress  under 
which  Ibe  proceedings  were  instituted  was  un- 
coDBlllulInnal,  because  Ibe  proceedings  were 
not  according  to  the  laws  of  the  Unileu  Stalet. 
and  because  they  should  have  been  biul  In  a 
court  ot  the  state  ot  Maryland;  and  tbe  court, 
overruling  or  disregarding  all  the  objections, 
whether  to  Its  Jurlsdiclion  over  the  caae,  or  to 
the  merilB  or  the  form  of  the  proceeding  en- 
tered final  Judgment  for  the  pellliooers.  There 
Is  no  formal  certlQcale  ot  any  question  of  Jur- 
isdiction; the  allowance  of  the  writ  of  error 
Is  general,  and  not  expreaslv  limited  to  such  « 
question;  and  the  petition  for  tbe  writ,  after 
mentioning  all  the  proceedings  in  detail,  asl' a 
tor  a  review  ot  all  tbe  "rulings.  Judgments, 
and  orders"  ot  tbe  court  "upon  Ibe  questiim 
of  turisdlction  raised  in  said  exceptions,  pleas, 
and  demurrera,  and  tbe  other  papers  on 
file  in  this  cause."  without  defining  or  IndicaV 
ing  any  speciflc'questionof  Jurisdiction.  [509 
litre,  certainly,  la  no  such  clear,  full,  and 
separate  statement  of  a  definite  question  of 

Jurlsdiclion  as  will  supply  tbe  want  of  a 
ormal  certificate  under  Ibe  first  clause  of  the 

But  no  question  of  Jurisdiction  having  been 
■eparalely  certified  or  specified,  and  tbe  writ 
of  error  having  been  allowed  without  resiric- 
lion  or  quallQcation.tblH  court,  under  the  other 
clause  of  the  statute,  above  cited,  has  appellate 
Jurisdiction  of  this  caae  as  one  In  which  the 
constitutionality  of  a  taw  of  the  United  States 
was  drawn  In  question;  and,  having  acquired 
Jurlsdiclion  under  this  clause,  has  the  power  to 
dispose,  not  merely  of  tbe  constitutional  ques- 
tion, but  of  the  entire  case,  including  all  ques- 
tions, whetlier  of  Jurisdiction  or  ot  merits, 
Ekin  V.  dnittd  SiaUi.  148  U.  8.  6B1  m-.  11461; 
Homer  v.  Pnitod  SiaUt  (No.  2)  148  O.  8.  670. 
ST7  [86:  S66,  S60];  United  Btatei  r.  John,  159 
U-  a  100,  112,  118  [80: 87, 89]. 

In  support  of  the  position  that  the  act  of 
Congress  was  unconstitutional,  reliance  waa 
placed  on  U.  B,  Const,  art.  1, 6  8,  cl.  17,  wbicb 
provides  Ihat  Congress  shall  have  exclusive 
power  of  legislation  "over  all  places  purchased 
by  the  consent  of  the  legislature  of  the  slate 
in  which  the  same  shall  Iw,  for  tbe  erection  of 
forts,  magazines,  arsenals,  dockyards,  and 
other  Deediul  buildings,"  and  on  tbe  statute  of 
Maryland,  by  wlilcb  a  method  is  provided  for 
the  condemnalloo,  for  tbe  use  and  benefit  of 
the  United  States,  of  lands  wanted  for  the  erec- 
tion of  llgblbouses  and  other  public  buildings; 
and  Jurisdiction  is  ceded  to  the  United  Stales 
over  such  lands  "as  soon  as  tbe  same  shall  be 
condemned"  under  this  statute.  Md.  Stat. 
1874.  chap.  895.  §§  1-13;  8  Md.  Pub.  Gen. 
Laws  1688.  art.  96,  gg  5-17.  It  was  argued 
that  the  act  of  ConerL-ss  was  unconBlltutiooal, 
because  it  undertook  to  confer  exclusive  Juris- 
diction on  the  courts  of  tbe  United  States  be- 
fore purchase  or  condemnation  of  Ibe  lands  in 
quesiion. 

But  in  tbe  case  at  bar  the  quesiion  Is  mt  of 
jurisdiction  for  purposes  of  legislation,  but 
of  acquiring  tiUe  ny  judicial  proceedings.    It 
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it  DOW  well  settled  Ibst  wbenever.  Id  the  _  . 
culioD  or  tbe  powpn  graaled  lo  the  United 
ftlO]S[aies  b;  tbe  ■ConEtltutloa,  Uuds  In  any 
■tBleaie  needed  bj  Ihe  United  SLate«  for*  fort, 
magiilne,  dnfkjard,  tlgbihoiue,  cull  did  bo  use, 
court-house,  poslufflce,  or  any  other  public  pur- 
pose, and  cannot  be  acquired  by  agreemeol 
with  the  owoert.  the  Congrew  of  tbe  Uuited 
SiateB,  exercinlug  Ibe  right  of  eminent  domaia, 
nnd  making  just  compenaalion  to  the  owners, 
may  authorise  such  lands  to  be  taken,  either 
h;  proceedings  In  ibe  courts  of  the  stale  with 
Its  coDSPiit.  or  b;  proceedings  in  the  courts  of 
the  United  Sinlea,  with  or  without  an;  coa- 
renl  or  concurrent  act  of  the  slate,  as  Congress 
may  direct  or  permit.  Harrit  v.  Elliott.  3&1!. 
8.  10  Pet.  2S[a:S83]:Kohlv.UniUdSiat^.91 
U.  B.  867  [28:  446]:  Untied SlaUi  y ,  Jonu.  IW 
V.  8.  518  J27:  1010);  Fort  Lentenworth  R.  Co. 
*.  Lome.  114  U.  8.  328.  531.  533  [2B:  364. 388]; 
ChitTiiku  Xatiim  v.  SmiVtern  Kan«a»  R.  Co. 
1»5U.  8.M1.656[34:2BG.  soil;  MowngahfU 
Nat.Co.v.  United  SlaU:U%  U.  S.  812  {37: 
4681;  Luxlon  v.  North  River  Bridge  Co.  14TU. 
8.  m  [37:  194],  sod  168  U.  8.  G3.'>  [S'i:  808] 
Burt  V.  Mtrelianlt'  tni.  Co.  106  Mnsa.  SnO.  8 
Am.  Rep.  839;  Re  United  Stala,  9S  N.  Y.  227. 

Nor  Is  il  neceasary  that  Congress  should 
Itself  select  tbe  particular  land  to  be  taken. 
In  KoM  T.  United  Stale$.  above  died,  it  was 
decided  that  an  act  of  Cougress,  authoHzlTig 
the  Secretary  of  tbe  Treasury  to  acquire  by 
purchase  at  private  sale  or  by  coodemnatlon  a 
aite  in  the  city  of  Cincinnati,  "for  tbe  accom- 
modation of  tbe  United  8tales  courts,  custom- 
house, United  8talesdeposltory,postofflce,lnter. 
nat  revenue  and  peniiloD  offices,"  was  constltu- 
tio[)ai;Bnd  authorized  theproceedlaps  for  con- 
demnation to  be  had  in  the  name  of  the  United 
Btates  In  the  circuit  court  of  the  United  States 
under  lis  general  jurisdiction  of  actions  at  law 
In  wblch  the  United  8utes,  or  any  officer 
thereof  suing  under  tbe  autbority  of  an  act  of 
Congress,  were  plalollfls. 

By  tbe  Revised  Sututea  of  tbe  United  States, 
the  ligbthouse  board,  under  the  direction  of 
Ibe  Secrelarr  of  tbe  Treasury,  Is  entrusted 
with  the  dIscWge  of  all  administrative  duties 
relating  to  the  couEtructlon,  llluminatloD,  tn- 
spectioD,  and  superintendence  of  llgbthouses, 
IfgfatTesaels,  beacons,  buoys,aeamark8and  their 
appendages;  and  Is  aulhoriied  to  purchase  for 


ibeUnltedStates.  U.8.ReT.Blat  €§4658.4660. 
And  the  act  of  August  1,  1B88,  cbap.  726,  un- 
der which  this  proceeding  was  iDsiiluted.  au- 
thoriies  the  BecreUry  of  tbe  Treasury,  when- 
eTer  In  his  opinion  it  is  necesenry  or  advan- 
tageous to  the  United  Slates,  lo  acquire  land 
for  the  purpose  of  a  lighthouse  by  coodemna- 
ilon  under  Judicial  proce«B  In  a  court  of  the 
United  Slates  in  thedUtrict  tn  which  tbe  land 
Is  situated.  35  StaL  at  L.  857.  This  act  is  a 
constitutional  exercise  of  the  power  of  Con- 
gress, according  to  tbe  decisions  of  this  court, 
■bove  cited. 

Tbe  statute  of  Maryland,  above  ctted,  pro 
Tides  that  whenever  tbe  United  Slates  are 
desirous  of  procuring  the  title  to  any  land 
vltbiD  the  state,  "for  the  purpose  of  electing 
thereon  any  lighthouse,  beaconliglit.  range- 
Jfgbl,  lljihlkceper's  dwell! ng,  forts  mngaiinea. 


arsenals,  dockyards,  buoya,  public  piers,  of 
necessary  public  buildings,  or  Improvement! 
connected  therewith,"  and  canonl  obtain  Iha 
aame  by  purchase,  the  United  States,  by  any 
agent  authorized  under  the  band  and  seal  of 
any  member  of  the  President's  Cabinet,  may, 
by  petition  to  the  circuit  court  for  the  county 
where  the  land  lies,  have  tbe  land  condi'mnetl 
for  the  use  and  benefit  of  the  United  Stales. 
That  statute  further  provides  tbal  tbe  peililon 
shall  state  the  bounds  and  quantity  of  llie 
land,  the  purpose  for  which  the  Uuited  State* 
desire  lo  obtain  title,  and  tbe  names  of  tbe 
owners,  and  shall  be  verilled  by  an  affidavit  of 
the  ageot  of  the  United  Stales;  tbat,  after  no- 
tice tn  the  owner,  the  rourl  shall  hesr  nnd  de- 
termine upon  ihe  petition  and  sny  ohji-ctlons 
filed  to  tbe  proposed  condemnation,  and.  if  It 
shall  declare  that  tbe  coudemnarlon  ought  to 
be  bad,  shall  issue  a  warrant  to  the  sheriff  to 
'enty  Jurors,  "and  from  Ibem  each 


party  or  his  agent,  or.  It  either  be  not  prei 
!a  person  or  by  his  agent,  the  slierilT  for  i 
party,  may  strike  four  Jur 


shall  act  as  the  Jury  of  Inquest  of 
damages:"  that  tbe  sheriff,  before  the  Jury 
proceed  to  act,  shall  "administer  to  eacti  of 
Ihem  an  oath  that  he  will  Justly  and  impar- 
tially value  the  damages  which  the  owner  will 
sustain  by  the  use  or  permanent  occupatioD  ot 
the  land  required  by  tbe  United  Siatcs:"  that 
"the  Jury  shall  summon  such  *witni'SKei'[Sli3 
as  the  parties  rnay  require,"  and  examine  them 
on  oath  In  relation  lo  Ibe  value  of  the  land, and 
reduce  the  testimony  to  writing,  and  ascerlsln 
and  determine  the  compensation  which  nughl 
to  be  made  by  the  United  States  to  the  party 
owning  or  being  interested  In  the  land  to  M 
condemned;  and  that  the  Jury  shall  reduce 
their  inquisition  to  writing,  and  sign  and  seal 
It,  and  il  shall  then  ba  returned  by  the  sherllT. 
together  with  the  teatlmony.  to  the  clerk  ot  the 
circuit  court  for  the  couoiy;  that  the  inoiilsl- 
tion  shall  be  confirmed  by  the  court,  it  no 
sufficient  cause  be  shown  by  the  fourth  day  of 
the  ensuing  term,  and,  when  confirmed,  shall 
be  record«l;  that,  it  tbe .  Inqulsl lion  l>e  set 
aside,  the  court  may  direct  another  Inquisltloa 
Id  the  manner  before  prescribed;  that  tbe  ln> 
qulsitloD  shall  dexciibe  the  land  condemned, 
and  state  the  valuatloD  thereof;  and  Ihat  such 
valuation,  when  paid  or  tendered  lotbeowner, 
sball  entitle  tbe  United  Stales  to  the  land, 
for  the  use  and  purposes  set  forth  in  the  peti- 
tion. 

Tbe  onlv  position,  other  than  Ihe  denial  of 
tbe  conslilullonality  of  the  act  ot  Congress, 

'gued  bv  the  platntilf  tn  error  to  this  court, 
as  tbal  oy  tbe  statntea  and  decisions  of  Mary- 
land the  Jury  which  returned  the  Inquisition 
was  but  a  body  of  asfcsson  of  damsgen,  in  tba 
nalure  of  a  special  Jury  of  inquest,  or  board 
of  commissioners,  and  that  be  was  entitled  lo 
have  the  whole  case  tried  anew  by  an  ordlnarr 
Jury.  In  support  ot  this  position  were  cited 
the  following  cases,  dectded  under  different 

'       '  -s  of  Maryland:     Tide  Water  Ginal  Cb. 
ftw.QGillA  J.479;S/niartT.  BaUimart, 
7  Md.  SOO;  State  *.  OraMc.  19  Md.  S5L     But, 

owever   that  may  be  under  the  statutea  of 

be  stale,  il  is  not  so  under  tbe  act  of  Co&- 

Tbe  dtrectlon,  in  the  act  of  Coogreaa.  Uwt 


leML                  Jackbomtiixz,  HATPonT.  Pablo  R.  A  Vat.  Co.  t.  Hoopkb,  B1S-6I4 

tlM  pnctlce,  pte«dlng«,  forms,  mi  modes  ot  OS  V.  S.  291,  BDl  [23: 898,  MI]:  Southern  nut. 

promedlug,  in  caws  aristng  under  It,  "•bkll  Oa.  t.  Denlen,UiV.  S.  802. ^[80:948, H51; 

conform,  u  near  as  inaj>  be,  to  the  practice,  Mtxieitn  0.  B.  Co.  t.  Pinknq/,  M9  U.  B.  IM, 

ploadlngt,  formt,  lod  proceeding*  Misting  at  206,  SC"  ■■""    """  """   """      "^'"  -■-■--•"'- 

tbe  time  in  like  causes  In  the  courti  ot  record  error  I 

ol  the  Hlitte,"muit,  aa  waiiald  by  thia court  !□  Jury  a                                                          .      .__ 

•n  analogoua  case,  following  the  declainna  on-  quaUfon  of  the  damages  sustained  bv  blm;  and 

der  the  correspondlog  proTialon  of  U.  B.  Rev.  he  was  not  entitled  to  a  eecood  Irfal  by  Jurj, 

013]8tat.S  914, '"give  way  whenever  toadopi  except  at  the  diecretloD  of  ibal  court,  or  upon 

theatate  practice  would  beloconsUtent  with  the  a  reversal  of  its  Judgment  tor  error  In  law. 

tenoB,  defeat  the  punMae,  or  impair  theeffect.  To  prevent  80;  possible  misconception,  U  ll 

tit  any  leglslalinn  of  Congress.       Luxton   v.  fit  to  obaerve  that  this  case  concerns  only  the 

Sarth  River  Bridge  Oa.  147  U.  B.  SST,  888  [87:  taking  by  the  United  Biales.  on  niHklng  com- 

194],  penintloD  to  the  owner,  of  an  interest  In  fast 

This  proceeding  tor  tbe  condemnation  of  an  land   above  high-waler  mark,    and  does  not 

Interest  In  land  for  the  use  and  benefit  of  the  touch  the  question,  argued  but  not  decided  In 

Uoiletl  Stales  for  llghtbouse  purposes  was  in-  two  recent  cases,  ot  the  right  of  tbe   [Jnlted 

Btttuted    In   the  district  cnurt  of   Ibe   United  Stales  to  take,  without  compensation,  for  the 

Btstes  l>y  theBceretary  of  theTreuurf,  scllDg  purpose  of  a    lighthouse,    land    nnder    tide 

through  tbe  Atlorne;  Qeneral  of  the  Uniteil  waters.     UiU   v.  United  Statte,  149  U.  B.  09S 

States,  as  authorized  by  ihe  act  of  Congress.  [37:  8H2]:  OhappeUv.    Waierwrlh,  ISB  D.  & 

Having  been  commenced  in  the  name  of  the  103  [89:  8S]. 

Becrelary  of  the  Treasury,  it  was  rigbtty  or-  JudgmeM  afflmud. 
(tered  to  lie  amended  so  as  lo  make  Ibe  United 

States  Ihe  formal,  as  Ihey  were  the  resl.  peti-  

ttoncra.     Eehl  v.  Uniled  Btntei.  Bl   U.  8.  807 


iM:4491:  Pnifei*««v.  Jltftn,lMU;8.l09,   JACKSONVILLE.    MATPORT,     PABLO 
ill  [39:  87,  891;   (/mtod  «a/si  V.  a  "   "        «'*"«'*'     *      «Avin*TrnN     /.ni«_ 

U.  8.  App.  1ST.    Tbe  proceeding  i 


(See  S.C  Reporter's  ed.  GU-GaU 


dueled  in  Bubslantlal  accordance  with  Ihe  pro-  '■ 

visions  of  the  sUtute  of  Maryland  upon  the  MARY  J,  HOOPER  ET  ai^ 

nme  sabject,  except  so  tar  as  controlled  by 
the  act  of  Congress  under  nbinh  it  was  in- 

■Utmed,  or  byolberlawsotthe  United  Slates.  Corporate  eeal-teroU,  when  n^eienl  eeal— 
Tlio  provision  of  Ihe  Maryland  slalnle  Ihata  ttatt  Inw—qtutlion  fyr  eourt—aut/iorils  tf 
ptltlon  in  the  counly  court  shall  be  verified  wendent  of  a  company  ~»tatemenU  by  him 
hafflrtavlt  of  theagenlof  tbe  United  Stales  __„A(n  wmpang  it  bound  by  Uaie-vowr  ^ 
la  Inapplicable  to  a  petition  pnwnted  (o  a  railroad  lo  l-ateaholel—eoMnanliointurt 
court  ot  Ihe  United  Siales  by  the  officer  deslg-  —impcMMibiUt//  of  performanee-damaga  on 
nated  in  the  act  of  ConBresB.  And  the  pro  eoteuant*  to  iature—coHtiileralion—inttriU- 
vision  requiring  a  sheriff's  jury  to  reduce  lo  tioni, 
■writing,  and  lo  return  to  the  clerk  ot  the  court, 

tbe  testimony  Uken  before  them,  has  no  ap-  i.   An  avermcni 

Elication  to  a  trial  had  and  evidence  taken  be-      was  a  nulioad 

>re  Ihe  court  Itself.  -— — r'--^ , 

The  proceeding  instituted  and  concluded  In     ^^^tiZ^'.^J^'T^ll''^,^ ^^"^,'i^t 

■  court  ot  the  United  Stales  was,  in  sub'Wnce  H  ^^:^^':^A^^,^^^^!iStJ^^ 

»nd  eff«:t.  an  aclion  at  law.     EoM  v.  Uniled  J"  ^^'u^^'T^*^      '^^^^^^^^^ 
fltofa.,9IU.S  887,819  [33:  449,  4.52];   Up>liyr     'wi,e,,p:xmiU^«^ut^>cMabyan<,9c^bM 

Qnintg  V.  BieA.  135  U.   8.  407,   470  [84:  196,  the  corporation:  when  the  offiar.-teeaotttaBttatf 

199].    The  general  rule,  as  eiprci^ed  in  tbe  Re-  cock  v.  Buchanan. ».  1073. 

vised  Statutes  of  the   Uniled  States,  Is  that      AitopowtTcfcorporatioiuto  >n(?rriia{fB,  see  note 

the  trial  of  lEsuee  of  fact  in  actions  at  Uw,  toHemphlsAL.  K.  B.  Co.  v.  Beiry.  ESiSST. 
both  In  Ibe  district  court  and  in  the  circuit      -^  ">  fiwer  lo  mortoaae  fratichua.  see  nott  to 

court,  "shall  be  by   Jury,"  by  which   Is  evt-  OiesapeakeiO.  K.  Co. »,  Miller. »  1«. 
dently  meant  a  trial  by  an  ordinary  Jury  at     .'^^ '"  »"™  "*';";'  '^^  ^"^'  ""i*"*'?"-'  ^ 

the  hu  nt  Ihn  rniirt       IT    R    Rpv    fitat    HOBflfi  vlntation  of  ttntuU  or  vuDUc  pdUcy:  tUopptt;  rati- 

w!"^.p^l^  not  ?.se^f"pr'avlde'd"^y  ^l'^^:^Tc^^T''^'^-°°-  "  ^""■ 

pecnilar  mode  of  trial  in  proceedings  tor  the      ^  ,„  „j^„  ^f  eorvo^atlorwK  nouciarv  rtlotio  w 

condemnation  of  lands  for  public  uses.  Tbedi-  daitinoi  Im  ihem  wUh  (Jit  oorpunaion  or  wUh  U. 

«l4jrectionin  the  act  •ofiese,  chap.  728,g3,  ,rt^i]Krtw.-eeopote  tolfoGourkey  v.  Toledo  ft  O. 

that  such  proceedings  shall  conform,  "as  near  c  K.  Co.  W:  lOn. 

H  may  be,"  lo  thoce  "In  Ibe  courts  ot  record      At  to  corUTotlt;  performanet;  when  txeuted  b|i 

of  the  slate,"  is  not  to  be  construed  as  creaUng  nonperformarKe  qf  otAsr  forty  nr  Ma  prcvmt'on  of 

■D  eicepllon  to  the  geuersJ  rule  of  trial  by  an  pw/ortnaneft-see  note  to  United  Btatea  v.  Peck, 

ordinary  jury  In  a  court  of  record,  and  aa  re-  ^^ 

S'taZie^  will  by*."diffeS,ut"7JjV"^olVi  ^'"P««W«'«  or  pm,«,lo»  of  p*JV>™.«««  of  ^ 

conrtof  record,  nor   in  the  presence  of  any      toipoirtMKvorp«<*n(tonAom  <«*(«■  God.  art  of 

Jndge.     Such  a  consirucUon  would  nnneces-      part«,or/romolliercatB«,-e<mi™ot  (oo)owlMf.(!f 

Mrily  and  unwisely  encumber  the  admtnlstra       jwrfonnanoe,'  rlofttt  oTliarttss. 

tlOD  of  justice   in   tbe  courts  ot  tbe  United      Actual  ImpoMlbUilj  to  perfonn,  wbleb  arises 

fltatee.    InHatiapoiii  d  8t.  L.  B.  Oo.  t.  Edrtt.  from  estraMoui  ebennitMMei  of  iDabtliir  mereir 


SUFBKHB   CODKT  Or  THK  UStTBD   STATBS. 


•Mil  to  » lemne  the  atteRtlns  olaute  at  which  al- 
Icffed  tbat  the  oompiDrha'l  ilirned,  tealcd,  and 
dollvered.  In  tbo  presenoe  of  two  wltnesiea,  who 
Bliinrd  tbelr  DamM  thereto,  la,  on  demurrer,  a 
•uffldentaTermeactbalaBnlattaehedoabehaU 
of  tbe  oompBD)'  «u  Its  corporate  aeal. 

1  Id  Ibe  absence  of  erldenpe  to  the  oontrarr,  a 
■Oroll  or  rsDiaaile  oon lain Ing  the  word  "aeat," 
opposite  the  Blanature  of  ■  oorporatloa  by  lu 
president,  irlll  be  deemed  to  be  thepruperand 
oommon  KSl  ot  tbe  comijaiif . 

1.  TbatapublicoDIcerof  BstHledoeaDotuaewaz 
asBseaJ  taau  Inatruinent,  butsimplr  aacroU  on 
the  paper,  la  gufllcleDt  la  raise  the  presumption 
that  Bucb  la  tbe  law  or  custom  In  the  state,  till  the 
conirary  1«  proved. 

4,  Wbetheranlailrument  Isunderacnlornotlsa 
qui-stlon  for  tbe  court  upon  Inspection;  vbetber 
a  mark  or  ohsnicter  shall  be  held  to  be  a  seal  de- 
pends upon  the  Intention  of  the  eieoutant,  aa 
shown  by  the  paper. 

lb  Tbe  autborltr  of  the  president  of  n  railroad 
oompanr  to  execute  a  ln«e  on  behalf  of  the 
oompHDf  ts  sbown  bj  hla  slmlnB.  ■eallQB.  tod 
dellrerlng  It  In  the  name  ot  the  compaDr.aDd  bj 
It*  eierclslDK  control  over  tbe  premlaea,  renting 
a  portion  of  them,  and  recolrlnE  rent  SDd  kItIdk 
a  receipt  therefor  under  the  seal  of  IbecompaDr, 
opening  an  accouDt  tbereof  on  it*  books,  and 
msklDE  efforts  to  set  tbe  property  Insured  In 

a.  Btatementa  tir  Ibe  president  ot  a  railroad  oom- 
penr.  If  relevant  to  tbe  controTers;,  arc  com- 
petent erldence  to  affect  the  companr.  although 
be  bedeadat  tbetlmeof  the  trial.  Error,  ir any, 
tn  recelvlDB  such  stateDenta,U  rendered  Imma- 


terial br  the  company's  glvlnir  alBrmatlTe  evU 
deooe  In  Its  own  behalf  to  tbe  same  effect. 

T,  Acompanyls  hound  byalcase  Blgnedforlt  by 
Its  president  althoueb  there  1«  no  proof  that  he 
was  auinorhed  to  do  so  by  areeolutlon  ortba 
board,  where  the  company  took  possession  ot 
tbe  premlaes.  rented  a  portion  thereof ,  and  r»> 
ael*ed  and  reoelpled  for  the  rent. 

a.  T<}  lease  and  maintain  a  hotel  at  the  end  of  k 
railroad,  on  a  barren  beaoh.  Is  notso  plainly  out- 
side of  tbe  statutory  powers  of  a  ralhoad  Com- 
pany to  lease  land  not  necetaary  tor  Ita  use.  and 
to  erect  and  maintain  bulldlnga  for  Ibe  accom- 
modation of  lis  paiaeagen.aB  tosustaln  Che  de- 
fease ot  vVm  ilru  as  asvlnst  tbe  other  pariy  to 

0.  The  oorenant  to  prooure  loaiimDoe.  In  tueb 
lease,  is  not  ao  far  ouislda  ot  the  oompony'i 
powers  aa  not  to  be  enforceable. 

10.  ImposslbllltT  of  perfcrmanoe  arlslair  tubM> 
quently  to  the  maklna  ot  a  oontract.  ereo 
though  II  arises  without  any  faull  on  the  partof 
the  oo'renantor,  does  not  dlsobarge  him  from 
his  liability  uodur  the  ooutraot. 

11.  Damacrca  for  breacb  of  a  coTenant  In  a  leaaa 
to  keep  tbe  premleee  inmredln  a  certain  sum  ara, 
If  the  protieriy  la  worth  that  sum  and  I*  wholly 
destroyed  by  Ore.  the  sum  tor  wblch  the  prop- 
erty was  aareod  to  be  kept  Insured,  and  not 
merely  the  amount  ot  the  preuilunis  whicb  It 
would  ooat  to  procure  tlie  Insurance. 

IS.  The  oblliratlon  of  tbeleoaun  totetiulld  andrp- 
polr  Id  caae  Ot  flrs,  with  the  anspeoti<-n  ot  tbo 
rent  ao  tans  as  tbe  premises  remain  unlnhablla- 
ble,  M  aufflclent  oonsidemtloa  lor  tbe  leasee't 


la  the  particular  lnstanoe,doea  not  amount  to  phyai- 
Ml  or  moral  Impoaglblllty,— aa.  the  want  ot  money 
to  make  a  stipulated  payment,  etc..  rannoteicuae 
one  from  tbe  legal  obligation  lo  perform  the  con- 
dition, or  from  Uabilliy  In  damatrea  for  nonper- 
formanoe,  James  v.  Morgan.  1  Lev.  Ill:  Thorn- 
borow  V,  Wbltacre,  t  Ld.  Baym.  UM:  Ollplns  v. 
CouMqua.  1  Peu  C  C.  Wi  Hhu-un  v.  Peoiaon,  T 
nailst.  ft  M.  8as. 

^t  tesal  imponlblltT  ooca^oued  by  tbe  paaaase 
Otaatatute  renderlnK  tbeact  Illegal  will,  by  the 
courts  of  this  country.  In  furtherance  of  tbe  local 
public  policy,  bo  deemed  a  sutOdeDt  excuse  [or 
nonperformance.  Bailey  T.  I>e  Cresplgny.  L.  R.  1 
Q.  B.  IBO:  »  Schouler,  Personal  Property,  I  SSI;  Den- 
nett's Benjamin,  SalE^  I  ETli  Ctempbell.  Salea,  816; 
Vewby  v.  Sbarpe,  L.  It.  B  Ch.  I>It.  SB.  !S  Bug.  Btp. 
M; 

Performance  physically  Impnsalble  by  tbe  OCtof 
God.  Barker  r.HndgM>u.BMauleftS.IBT:  Ford  v. 
Onleawrrlb,  L.  B.  7  Q.  a  UR;  Taylor  T.  Caldwell.  S 
Beat  &  8.  sec 

Tbeaifller  Is  held  tohe  relleyed  from  bis  promise 
to  deliver  by  the  death  ot  tbe  horse  sold,  or  Ibe 
■pollatlon  of  spOclQo  growing  orap  ti^m  nat- 
ural rauses  before  tbe  time  ot  gathering  IL 
Bbep.  Touch.  173;  Bowell  v.Ooupland.  L.  B.  BQ.  D. 
MS,  L  B.  1 Q.  a  IS8. 18  Eng.  Hep.  Big. 

ImpoBiibillty oocaslooedby humana^ncy.  IflU 
Dam  Foundry  T.  Horey.  £1  Pick.  Ul;  Harmony*. 
Bmgham,  U  N.  T.  108.  K  Am.  Dec  113. 

DeatrucUon  by  lire  of  an  UDflolabed  chattel  wblch 
iSbeInK  made  to  orderdoes  not  exempt  tbe  buyer 
from  obligation  to  deliver.  Jonesr,  St.  Johns  Col- 
lege. Oxford,  U  B.  8  Q.  a  llh  Sobool  Dlsb  No.  1  v. 
Dauchy.  K  Coon.  E3CI.  88  Am.  Dec  B71. 

Defeodanls  contracted  to  deliver  to  plaintiff  at 
Boenaln  logalben  ntSpeOlBed  place*  onthebank 
Of  the  river  S.  plaintiff  lo  pay  $U  per  1.000  feet, 
when  account  ot  measurement  was  handed  lu. 
Ibe  logs  were  measured  and  paid  for  aa  agreed. 
Baforo   tbo  losB  weco   lattod  a  portion   wen 


awcpt  away  by  a  Mdden  fr«shet  In  tbe  Hver 
and  were  lost.  In  an  octloD  to  recover  the  prloo 
paid  forthelosathuslMt.— Held,  that  tbCoootiaM 
10  deliver  wai  absolute,  and detendania  were  liable^ 
although  tbe  loss  OMurred  without  nrgllgeiHie 
u  poo  their  part.   BIgler  t.  Ball,  H  N.  T.  U7. 

While  adestruoUoDot  the  subject-mauar  of  tbo 
contract  without  fault  of  plalnUSl  roUeies  Theta 
from  an  action  tor  damages  tor  nonperrormance. 
It  cannot  enable  them  to  enforoe  a  part  perform- 
ance.   Eelnv.  Tapper,  BSN.T.WX 

An  aooldent  Is  not  an  eiouae  tor  a  failure  to  per- 
form a  contraot,  even  If  tt  prevent  performsoofc 
It  protection  Is  sought  from  tuoh  a  contingency. 
It  must  be  ipeolOed  lo  tbe  contract.  Oooth  T> 
Bpuyten  DuyvU  BolL  HIU  Oo.  80  N.  X.  487, 

Con  I  raotsf  or  personalser  vices,  whether  of  tbe  cod- 
trading  party  or  ot  a  third  petaon.  requiring  skill, 
and  wUich  can  only  be  performed  by  the  particular 
person  named,ar«iiotlnthelinature  of  absolute 
obllgatloD  under  all  drcumatancea,  but  are  subject 
10  the  Implied  condition  that  tbe  person  named 
shall  be  able  to  perform  at  the  time  speol  Bad,  and 
It  he  dlea,  or  without  fault  ou  tbe  part  ot  the  cot- 
eoantor  becomea  uoable  topertorm,  the  obligation 
to  perform  1*  eitlngulabed.  Spaldlog  t.  Bon,  Tl 
N.  T.«),WAm.Hep.T. 

To  eiouae  tion performance  ol  an  expm  condi- 
tion In  a  contract.  Itmustappearthatperformanoo 
could  not,  by  Euiy  mesna,  bare  been  oooompUahed. 
Wheeler  V.  Connecticut  Hut.  I..  los.  Co,  BE  H.  7.  SO. 
a  Am.  Hep.  SU. 

Although  a  party  to  on  abeolute  executory  oon- 
traot  la  not  excused  by  Inability  to  eiecuta  tt, 
oauaed  by  unfonaeen  accident  or  misfortune,  but 

tected   blmaelt  by    sllpulatlona  In    tbe  contnot. 

Implied  ooadltlon  by  wblch  he  will  be  relieved  from 
such  UDquallUed  Q^llgatloo:  and  when  In  auch  caae 
without  bia  fault,  performanua  is  roodered  impoo- 
U»  U.II. 


jiCoogTc  ■ 


I8M. 


Jackmkvillz,  Matport,  Paduj  B.  ft  Mat.  Co.  t.  Hoom, 


61S,  SIS 


U.    Wbeni  the  tMtlmoDr  ta  coDfllotlng  in  ivlBlJon 
to  (be  Talue  of  tbe    propeny,  an    Inalruotlnii 
that.  In  comiDB  to  a  ooDcluilnD.  tbe  Jur;  ibould 
oonalder  tbe  lettlmonr  in  tbe  JlgbC  of  tbeir  own 
•xperleuoe  aod  ImowledBO,  ii  not  objectionable. 
[No.  BO.] 
SubmiUtd  yotertditr  tl,  I89t.     Decided  Jan- 
uary IS.  1896, 

F  ERROR  to  tbe  Circuit  Court  of  the 
United  Stales  for  Ihe  Northern  Diitrlct  of 
Floiidk  (o  revlen  a  judgmeat  for  tbe  plolb- 
tllti,  Matj  J.  Hooper  h  at.,  in  id  action 
splnit  the  Jacksonville,  Ha;port,  Pablo  RaU- 
way  &  NavigailoD  Conipany,  on  the  cove- 
nant in  a  lease  to  beep  Ihe  bulldlnga  Insured, 
which  were  destroyed  by  fire.    AJprmed. 


JacksoDvllle,  Majport,  Pablo  nallRay&Nav- 
Intlon  Company,  a  corporation  of  the  slate  of 
Florida.  The  plalntlffa'  amended  declaration 
set  up  causes  of  bciIod  arisiog  out  of  tbe  cor- 
4DSDU  contained  In  a  certatn  inilenture  of  lease 
between  tbe  parties.  This  lease,  dated  July 
10, 1868,  purported  tu  grant,  for  a  term  of  two 
years,  certain  lots  of  land  situated  at  a  place 


(lM.i 


called  "Bumside,"  in  Duval  county.  Floridly 
whereon  was  erected  a  hotel  konwo  as  tlie 
"Saa  Diego  Hotel."  Id  coDslderailon  of  tbii 
grant  Ihe  railroad  company  agreed  to  pay  tn 
monthlv  instaiments  a  yearly  rent  of  $800. 
and  to  keep  the  premises  Insured  In  tbe  sum  of 
(n.ooo. 

■It  was  alleged  that  on  Nnvember  28,(516 
1889,  during  said  term,  and  while  the  railway 
company  was  In  poweMlon.the  hotel  and  othw 
buildings  were  wholly  destroyed  by  Qre:  that 
the  defendant  had  failed  and  neglected  tohav* 
the  same  [asored,  and  that  there  was  an  arrear- 
rent  due  amouDtlng  to  the  sum  of 
.  OS.ST.  For  Ihe  amount  of  the  losa  oont- 
■loned  by  the  absence  of  Insurance  and  for  Uw 
back  rent  the  action  was  brouebL 

The  defendanl  denied  that  the  r^lwaj  con^ 

Say  had  duty  executed  the  Instrument  sued  oflj 
enled  that  Alexander  Wallace,  Ihe  president 
of  the  company,  and  who  had  eiecuted  tlM 
lease  aa  such  president,  had  any  autboritj 
from  the  company  ao  to  do.  Tbe  defendknl 
also  sllesed  that  such  a  lease,  even  If  formally 
executed,  was  ultra  e^wt;  also  that  the  GOTetMDl 
to  Insure  waaanlmpoeslblecovenejit,  aaahowa 
by  Ineffeclual  efforts  to  secure  such  insuranca. 
The  case  was  Irled  In  April,  ItfOI,  and  r» 
suited  In  a  verdict  and  Judgment  against  Uw 
defendant  In  tbe  sum  of  16,798.^0.  On  er^ 
Tors  assigned  to  certain  rulings  of  tbe  oooTt 
and  in  the  charge  to  the  ]ury  the  case  wh 
brought  to  thia  court. 


alblei  It  ma;  be  excused.  Stewart  v.  Btone,  UT  H. 
T.HAU  L.E.A.eil>. 

Wbere  performance  of  the  agreement  by  tbe 
vmdor  Is  rendered  Impossible  bra  Ore.  detenij- 
ants  are  not  bound.  Goldman  v.  BoaealierK.  US  K, 
Y.19. 

Wbere  the  perfonnanoe  of  a  oontraot  depends 
Vpon  tbe  oontlnued  eilstence  ol  a  person  or  tfalng 
vbHihIa  assumed  aa  the  basis  of  tbe  asreement, 
ibedeatiiot  tbe  penoD  or  the  destruction  ol  tbe 
tUoB  termioatea  the  otdtgatlon.  LurlUard  v. 
ClTde,UtM.  T.tM. 

Wtkere  a  ooatraot  Is  made  for  tbe  sale  and  de- 
Uvrr;  of  tpeolBedartloks  of  personal  property, 
under  auch  clrcunuianoe*  that  tbe  title  does  not 
vest  In  tbe  vendee.  If  the  property  Is  destroyed  by 
anieddent.wltbout  the  fault  of  tbe  vendor,  so  that 
deUverr  becomes  ImpOHlhle.  tbe  latter  is  not  liable 
to  the  vendee  Id  dsmatres  (or  tbe  DOndellveiT. 
Dexter  T.Norton.lTN.  T.  112.  T  Am.  Hep.  US. 

A  oonlract  to  do  a  tblns  wblcbbotb  tbe  promisor 
and  promisee  know  to  be  pbyslcally  Impossible  of 
lierfmnance  Impoees  no  obllasUon  upon  either 
party.    CUttord  v.  Watts,  L.  B-  S  C.  P.  Mi 

A  oonttaot  to  do  a  tblnir  which  u  legiilly  ImpoS' 
■Ible  Is  rold,  Harvy  v.  Qlbbons.  2  Lev.  Ul:  Faulk- 
ner V.  Lowe,  2  Bich.Wfi;  Btevena  v.  Coon,  1  Plnney, 

m. 

Wbea  a  oootract  Is  made  upon  tbe  supposltlDU 
tbata  certain  Iblnft  Is  In  existence,  and  it  turns  out 
that  tbe  tblny  never  was  In  extstence,  or  bad  been 
destroyed  at  the  time  when  the  cimlract  was  made, 
tbe  agreement  la  void  as  havlnn  been  made  under 
amMake.  QILsoo  v.  Pelkle.  3T  Ulch.BSU;  Franklin 
V.  Lons.  1  Gill  &  J.  1C7:  Strickland  v.  Turner,  T 
■xah.aN. 

Where  a  csrso  of  corn  was  sold  wblle  on  Its  way 
tiy  sea  to  London,  and  It  turned  out  that  prior  U> 
tte  sale  the  oarRD  had  been  destroyed.  It  was  held 
tbst  tbe  oontraol  of  sale  was  Invalid.  Couturier  v. 
lIasUe,6  H.  L.  Ctes.  873. 

So  a  aovenanlee  was  dlscbarged  from  (be  |>er- 
IM  U.  S. 


formanoaotbls  corenani  to  dli  a  certain  anuniDt 
of  potter's  olsy  yesriy,  n|>on  the  discovery  Ibat  at 
tbe  time  of  maklni  tbe  covenant  tbere  was  not  so 
mucb  as  that  smount  of  eiay  under  tt>e  land.  Cllf- 
tord  V.  Watti,  L.  H.  t  C.  P.  BTT:  Sdoto  Tlce  Brink 
Co.  V.  Pond,  n  Ohio  St.  tSi  Oook  v.  Andrewa.  M 

Ohio  St.  m. 

Tn  an  action  by  one  railroad  eompanyasalDataBi 
other  for  breach  of  contract  to  co-operate  In  seewh 
Ins  such  leslslBtlon  aa  would  result  In  anapproptt 
atlon  of  public  lands  for  tbe  roads.lt  appaartiiK 
that  all  available  lands  were  ezbausted.  soUntlba 
effort  would  ner wearily  have  been  futile,— BeM, 
the  plalntlB  could  not  recover.  Dubitqua& 
,  _. "  "  B.B.  Co.  *•  Iowa, 


w.  B.  Co.  v.  Cedar  Bapids  ft  H 


One  who  Birrees  wltb  a 
ffSBe  on  Its  asslKDment  ci  _ 

promise  by  a  foreclosure  and  sale  by  tbe  moTtgaiafc 
Union  Sav,  lost.  v.  Hill.  IW  Mass.  IT. 

If  a  married  man  promisee  to  marry  a  Bln|lk 
woman  who  does  not  know  that  be  Is  already  mBS>> 
rled.  he  la  liable  for  a  breach  of  his  promise.  WH! 
V.  Hams,  T  C.  B.  gHh  Mirlward  v,  LItUewood,  t 
Rich.  T7S. 

Wbcn  the  Impossibility  of  perf ormanoe  Is  known 


but  not  known  to  tbe  promISi 
tbe  former  ts  liable  In  damages  for  a  failure  to  pa 


Tf  the  possibility  Is  known  to  tbe  pi 
ol  to  the  promisor,  tbe  former  cannot  sue  tneM^ 
!r  tor  a  failure  to  perform.  Leake,  Contracts.  M; 
If  performance  of  a  contract  beoomea  wboily  er 
I  pert  Impossible  by  reason  of  a  cbanjie  In  Ihe  law. 
le  coniraot  Is  10  that  extent  discharged.  Atkla* 
in  v.  Bllchle,  ID  East.  fiU;  Berwick  v.  Oswald,  9  tt. 
*  BL  eaS;  Drown  V.  London.  1  C.  R  Tf.  B.  IM, 
IB  C.  B.  N.  S.  teS:  Jone^  v.  Judd.  t  N.  T.  <M 
Brick  Prewbyterlsn  Church  ».  Now  Vork,  S  Cow. 
B88:  Eiiiofllo  V.  Bowden,  7  81.  ft  Bl.  7e8.  7SS. 

The  nutbresk  of  war  dlssolvea  a  partnaiAlp 
previously  ezl*  tins  botweea  subjseia  et  (wo  bdSfiUM 


ovCi)l>^lc 


ZvnaitK  CouBT  or  thi  Ukited  Statck 


OoT.  Tkkm, 


Mr.  3.  C.  Cooper,  for  plalDliff  In  error: 

Wben  the  corporate  ■e«l  ia  altscbed  lo  an 
tnslrameat,  It  U  uhubI  Ibat  the  aecretar;  ot  cub- 
todiaa  ot  the  seal  sajB,  in  appropriate  lan- 
guage, that  ho  la  the  cuslodian  of  the  teal  and 
atteats  the  execution  oCthe  paper,  and  attacbea 
the  corporate  seal.  None  of  this  appears  on 
ihii  papeT,  but  onlj  the  ordinary  biackct  or 
scrawl,  which  wai,  In  fact  at]d  in  law,  DOth'Q)^ 
more  than  the  private  aeal  of  Alexander  Wal- 
lace, who  slgDed  the  paper. 

The  demurrer  lo  tbe  declaration  on  tliis 
ground  should  have  beet]  auntaiDcd.  and  tbe 
case  was  tried  in  an  erroDeoua  form  of  action. 

Sank  of  Metropo'u  v.  OuttKhliei.  3U  U.  8. 
14  Pet.  21,29(10:  SSe.  S40);  Uiteluay.  3t.  All- 
drevft  Bay  l^nd  Co.  4  Fla.  200,  2DS:  BaTidnU 
¥.  Van  Ytehtea.  19  Johns.  60,  10  Am,  Dec. 
193;  WhiU  V.  SHnner,  18  Jobna.  S07,  7  Am. 
Dec.  381;  Taft  v.  Brevier,  9  Johns.  384,  6 
Am  Dec.  £80. 

The  conrt  below  erred  Id  admitting  in  evi- 
dence the  alleged  cerliHed  cop;  of  the  lease. 

The  inslrutnents  were  not  binding  upon  the 
defendant  company,  on  the  face  of  tbem. 

1   MorawetE,   Priv.  Corp.   ^  840,  p.  834;  S 


715, 718  (17;  840,  841). 

The  bill  of  excepliona  nowbere  sbona  k  sin- 
gle word  of  proof  Ibat.  the  directors  or  stock- 


holders, acting  at  stockboldera'  meeting,  or  to 
any  otlicr  corporaie  capscitj,  bad  ever  author- 
iscd  or  recogaiz«d  Ihls  paper. 

Conro  V.  /Vt(  Henry  Iron  Co.  18  Barb.  37, 
83;  litut  V.  Cairo  A  F.  R.  Co.  87  N.  J.  L.  98, 
103. 

This  contract  was  uUti  viret. 

Pearce  v.  M/idinon  ±  I.  R.  Co.  63  U.  S.  31 
How.  441  (10:  184);  Tkomn*  v.  Wttt  Jtrteg  U. 
Co   101  P.  S.  71,  82(23:  950,952'. 

Tbe  court  erred  Id  cLnrcIng  ibat  tbe  defend- 
ant was  botind  Id  any  event  to  obtain  insur- 
ance at  any  cost,  or  be  liable  for  all  dtmaRea 
plalntIB  might  sustain  by  lost  of  properly  by 


parties  at  tbe  time  they  made  the 


to 


\caye.  M.  it  St.  P.  B.  Co.  v.  Eoyt,  149  U. 
S.  1  (87:  623);  BltMn  v,  JVrai  England  Screu 
Co.  64  U.  S.  23  How.  430(16:  510};  Runner 'v. 
Bank  of  Columbia.  22  D.  S.  9  Wheat.  588 
(6:  167);  2  Parsons,  Contracts,  S56. 

No  company  doing  busineaa  in  Florida 
would  Insure  tbe  properly.  Companies  doing 
buaineas  in  tbe  United  Stales  and  foreign  com- 
panies had  refused  lo  even  rate  It  for  Insur- 
ance, and  it  was  In  tbe  prohibited  list. 

The  defendant  did  make  every  reasonnble 
effort  to  get  inguraoce,  and  It  was  not  poosible 


oountries.  OrbwoM  v.  WaddlnstOD,  U  Jobos.  17. 
M  Johns.  488:  Uattbewa  *.  HoStea.  SI  U.  B.  T.  S  (S3: 
UB,  in);  Ttie  William  Ba«a)er  t.  United  States,  n 
ir.S.BWal).37T,40r(lB:BI98,IW):TBmr  *.  Hutch- 
iaoD,  S  aratt.  sn.  18  Am.  Bep.  (NO:  Hubbard  v, 
■atthewa.  H  H.  T.  ffi,  48,  tt;  IS  Am.  Hep.  SfS. 

Td  dtoobarm  ibe  oontiaottbelav  must  make  p«r. 
tormaiioe  ImpoMblo,  not  merely  more  expensive 
or  burdensome.   Baker  T.Johnaon.tfN'.Y.  ISO. 

irbentbelmpoaaltitlitr  created  br  the  law  Isontr 
t«lipoiar;tbeoontraDtwl]l  beauBpended,  but  will 
ntive  airaln  wben  ttie  Impediment  Is  removed. 
Eadler  V.  CUrke,  §  T.  B.  nS;  Barlles  v.  Fetiyplace, 
tlbaB.fflS:  Odlla  v.InsuiaaceCo.ofPeancTlvanta. 
9  Vaiib.  a  a  aiC:  UoOlde  T.  Marine  Ins.  Oo.  »■ 
Johns,  m 

Wbera  tbe  oondlHon  Is  poarible  at  tbe  data  of  the 
tnitnimeot,  and  subsequentlr  becomes  Impomlble 
bj  theacCotOod,  oro(  theUw,  or  Ol  tlMOlilljree, 
the  oblloatlon  and  the  condition  both  beoome  void. 
Coke,  LItt.  aHo,'  TiTlor  v.  Taloter,  8S  0.  B.  U  Wall. 
MS,  aw  (£1: 187,  SOI:  Brown  v,  DUtebuntr.  4  Smedca 
*  M.  TIS,  48  Am.  Deo.  4S>:  People  v.  Dartlett,8  Htll, 
BTD;  Badlam  v.  Tuoker,  1  Pick.  »4;  People  v.  Han- 
Blnr,  S  Cow.  sn.  IS  Am.  Deo.  461;  Blake  v.  NIlea, 
18  N.  B.  4M.  SB  Am.  Deo.  106;  Soullr  v.  KIrkpatrick. 
»  Pa.  8M.  881.  n  Am.  Bep.  flS;  UmhBll  v.  Cnig.  1 
Bibb  (iEr.l  881,  880, 4  Am.  Deo.  <UT:  Hopkins  v.  Com. 
ISOnit.  L.  J.  IT:  People  r.  TubDi.  ST  N.  T.  UK 
IMdhiK  T.Btate.  K  Ark.  818, 4  Am.  Bep.  M,  W  Am. 
Dtcat 

Wben  a  putr  baa  undertaken  absolutelr  to  do  ■ 
thlna,  be  ta  not  ezouaed  (romllBblllt7t>T  Ihaoocur- 
roDce  ol  events  irUob  render  the  performanoe  of 
hk  promlsa  ImpOMlble.  Ford  v.  Coteawortb,  L,  B. 
I Q.  a  184;  Burster  v.  Weat.  85  La.  Ann.  US.  48  Am. 
Ban.  BE;  Hilb  r.  Snsbme.  U  Meea.  *  W.  2S3;  Thlls 
T.  ^en.  Ii.  B.  1 Q.  a.  IMt.  HI;  Tbom  v.  IiOndon. 
L.B.>Bicb.US. 

Where  ooe  contraote  to  build  a  house  on  the  land 
ot  another,  and  perf ortnaoce  tiecomea  impractica- 
ble etther  by  reason  of  a  latent  defect  Id  ihe  aolL 
or  tbe  contract  beinc  to  flnlab  and  deliver  the  house 
1^  a  day  named,  bi  raaann  ol  Uka  aooldenial  da- 
US 


roents  paid  on  account.  TOmpklos  f.  Dudley,  Si  N. 
T.  ns,  BS  Am.  Dec.  B4U:  School  DML  No.  1  v.  Dauchr, 
n  Conn.  no.  Sa  Am.  Dec.  871:  Btees  v.  Leonard,  ai 
HInn.  4M;  Treoton  Scbool  Trustees  t.  Bennett.  CT 
N.  J.L.S18;  lnglev.Jooea.ael).  B.S  Wall. I  (1T:TK>, 

Still  lera  will  unexpected  dlfflcully  or  Ineonveo- 
lence  shurt  of  Impossibility  aerve  aa  an  eicuae. 
Jooee  T.  United  Btates.  M  U.  B.  tt.  n  (M:  845,  eiTK 
Tbe  Hariiman  v.  Cnlicd  States  ("The  Hirrlman") 
Tfl  IT.  8.  S  Wall,  in  {IS:  tCBi:  Rarmonjt  t.  Blnshsm, 
ISN.T.VS.  eSAtn.Dec  11£:  Booth  v.  Spuyten  Duy- 
vll  Boll,  um  Co.  00  N.  T.  4ST:  louqua  r.  Nlion.  I 
Pet.Cr.ttl;  D(Hl^v.VaDLear.6CrancbGC.n8; 
BddyT.CIemeDt,SgVt.48e:  bmnv.Cobb. 45111.47: 
HBn(tv.Baynea,4Whart.»t,88Am.DeO.M:  Ware- 
ham  Bank  V.  Burt.  8  Allen,  118:  HarrUon  v.  MHaourl 
P.  B.  Co.  T4  Ho,  aU;  Adaaia  r,  N  lohola, »  Pick.  tit. 
81  Am.  Dec  187. 

Contracta  whoae  performance  depends  npon  the 
continued  eilsteoce  of  a  speoffled  tbloit  are  dia- 
obarsed  by  tbe  deetmclton  of  the  thins  from  no 
fault  of  either  party.  Price  v.  Pepper,  18  Buab,  43; 
Boboal  DtsU  Vu,  1  v.  DauDhy.  X  Conn.  ESO,  88  Am. 
Dec  871:  Wells  v.  Caiman.  107  Uaaa.  Slt.B  Am.  Bep. 
Sfc  Thomas  v.  Knowlen,  ItS  Han.  O;  Loverlnir  >. 
Buck  UounlBln  Coal  Co.  M  Pa.  Ml;  Walker  *. 
Tuoker.  TO  III.  537:  Bills  v.  Atlantic  Kur.  loa.  Co. 
(■The  Tornado")  lOBU.B.  Mi  iZ!:  TiTj;  Brumby  v. 
Smith.  S  Ala.  IS3.  Omira.  NIblo  v.  Blnaae,  8  Abb. 
App.  Dec.  8^  Whelan  t.  Ansonia  Clook  Oo.  87  N. 
T.  !S3:  Cook  V.  HcCabe.  53  Wis.  SU.  40  Am.  Bepw 
TOS:  Holliav.ChBpman.EB'fti.l:  Lord  v.  Whevler, 
1  Gray.  £8£:  Bawion  v.  Qark,  TO  BL  SU;  Taylor  v. 
Cald>ell,8Best*H.S:a. 

The  accidental  destruction  of  a  leaaohold  biiUd- 
Inji,  orthe  tenanfa  occnpatlon  belnic  otberwln 
InieiTUpted  by  Inevitable  accident,  does  not  deter- 
mine or  suspend  tbe  obllfiatlnn  to  pay  rant.  Leeds 
v.  Cbeetham,  1  Blm.  118:  LoBl  v.  Dennis,  I  BL  *  BU 
4TI:  Dates  v.  Green,  4  Palaa,  8S5,  21  Am.  Dec  « 
Linn  V.  Boas,  ID  Ohio,  418  88  Am.  Dee.  th  Balleu  v. 

leo  U.S. 


ovCi)l>^Ic 


jAOuOHTiu.^  M ATFOST,  Pablo  R.  A  Nat.  Co.  t.  Boom 


■t  th«  usual  placM  In  the  citj  of  JackioDTJlle, 
«b«r«  every  peraoo  would  appt;  for  aucli  In- 
■iirsDce,  to  obuiu  tfae  tame. 

Tba  plaJutiff.  Hooper,  tnd  his  attorney, 
Challen,  knew  that  Ibis  property  wa«  not  &■ 
■unible. 

2  Paraoua,  ConiracU,  S50. 


s  where  at  the  time  the  contract  was  made 
tbere  wu  no  way  of  carrying  It  out.  Such 
rases  BK  divided  into  two  clBaaea:  Imposalbil- 
itf  on  the  face  of  the  agTeement,  or  known  to 
both  parties  at  Ibe  time,  which  avoids  the  con- 
tract because  there  is  no  ftti  oonsideiatioD; 
■Dd,  second,  imposalbUitv  at  the  time  of  the 
contract  not  known  to  eitoerpaTty,  which  may 
avoid  the  contract  on  account  of  mistake. 
Btil]  another  cause  of  Impoaslblllty  of  perform- 
ance, is  where  the  ImpoBslbility  la  known  to 
one  party  only;  and  where  it  ii  Known  only  to 
the  promiaee  it  cannot  be  accepted  with  the 
expectation  that  It  will  be  carried  out,  and 
tbrrefore  the  promise  is  not  binding. 

Lawson,  Contracts,  gg  S14,  41B;  Leake, 
Contracts,  g  093. 

A  promise  Is  not  enforceable  where  it  Is  to 
do  a  Ibina;  so  impossitde  tbat  it  can  form  no 
real  coDsiderAtioD. 

Jona  V.  Vniud  Stale*.  9S  U.  S.  B9  &i:  6471; 
OiiffoTd  V.  WalU.  L.   R.   6  C.  P.  668;  Scioto 


Fin  Briei  OOrnpanv  f.  Pand.  SS  Ohio  Bt  BB; 
Ceole  V.  Andreai,  86  Ohio  St.  178;  Duhvgut 
S.  W.  R.  Co.  r.  Cedar  Hapidt  S  M.  R.  R.  (.'» 

66  Iowa,  see. 

Defendant  was  not  reeponslhle.  In  any  even^ 
for  the  amount  of  Che  insurance:,  not  having 
contracted  as  an  insurer. 

The  charge  of  the  court  as  to  the  damages 
therefore  was  erroneous. 

LanctM-  MtUt  t.  Merchants  CoUon  Prtm 
Co.  89  Teno.  1. 

The  court  authorized  the  jury  to  find  lbs 
ralue  of  the  property  from  their  own  eipeit 
ence.  which  waserror. 

Proflalt,  Jury  Trials.  §§  869,  871,  872;  Beit, 
jamin  t,  Hitlard,  U  U,  B.  28  How.  14S  ilfl: 
618). 

ibfr.  Jfttne*  R.  Challsii,  for  defendants  In 

Where  the  transaction  is  complete  and  DOlh- 
Ing  remains  to  be  done  by  tbe  party  seeking 
relief,  the  plea  of  vUru  vires  is  not  avsllsbla 
by  the  corporation  In  an  action  brought  against 
It  for  not  performicg  Its  side  or  tbe  cnntriei. 

Union  Qotd  Min.  Co.  v.  RncAji  Mofintnii^ 
Jfat.  Bank,  SS  U.  6.  64  (34:  648);  Uitian  Sat. 
ainftv.  ,Va«Aw».  6811.8.621(35:  188j;  GaU 
veston,  H.  &  H.  R.  Co.  v.  Coicdret/,  78  D.  8.  It 
Wall.  459  (30:  199):  Smith  v.  Sieeteu.  W  V.  B. 
12  Wall.  858  (30:  430):  Fork  dt  M.  L.  R.  Co, 
v.  Winam,  58  0.  B,  17  How.  80  (15:  27), 


Wylle.  ■  Johns.  U,  B  Am.  Dec.  lET:  Petenno  T. 
MmoDdson.  S  Harr.  (Del.)  878:  Niedelet  v.  Wate*. 
IB  Mo.  at:  Fowler  r.  Bolt,  6  If  ass.  IB;  Boblnsoa  v. 
L'Bnine.  18  Fla.  «S. 


ntlie 


pcnonal  o«paaltT  of  tlie  parties  is  dlsobarRed 
their  deetb  or  locapacitallDg  Illness.  Ball  v. 
WiteUt  EL  BL  *  £1.  788;  Hobinson  v.  DavlsoQ,  L. 
B.  0  Eq.  »B. 

Where  a  contract  creates  between  tbe  parlies 
niorelr  .1  personal  relation,  tbe  desth  of  either  dls- 
•olvea  It— as,  for  insiance.  a  oontract  vherebr  ■ 
psrtf  avrees  toreceiieaod  sell  machines  forttia 
manuCaciurer.  Bowe  Bewlng-  Hacb.  Co.  T.  Bosen- 
iCell.  It  Fed.  Bep.  f/O. 

One  who  prevents  tbe  pertormaaoe  of  a  condL 
tloo  of  a  COD  tract,  or  makes  It  Impossible  t>;  tala  own 
act,  cannot  take  aAvaDtsiie  ot  tbe  nonperrorm- 
aoce.    Grand  Lod««  A.  O.  U.  V.  *.  KIuk.  10  Jnd. 

cine  who  Is  prevented  from  performing  a  oon- 
Iract  with  a  dij'  b;  tbe  acts  of  ItiolDoera  and 
agents  to  tbe  line  ol  tbelr  dutr  ma;  abandon  ibc 
cootract  and  aue  for  damages.  Uahon  r.  New 
Iork.lOHIsc  Ml 

A  breach  otoonirmctwhlob  will  JuBtlty  the  party 
not  in  default  In  atiandoalnK  perfoioiBnoa  and 
BiilOB  for  damages  on  aocouot  of  a  breach  br  tbe 
other  need  not  be  of  such  a  cbarscter  as  to  render 
the  further  eiecution  ot  tbe  cooiract  by  bim  Im- 
po~slhle,  but  II  tbe  other  partr  refuses  to  treat  leas 
Bubelstlnir  and  binding  upon  him.  or  bf  his  act  and 
conduct  showi  that  he  bas  renounced  It  and  no 
longer  oonaldeis  hlmsilf  bound  by  It.  there  Is  In 
IsflBl  effect  ■  preveoUoD  ot  pertormiDce  by  tbe 
otberpart}-.  LakeBboie*  H.  6.B.C0.  v.Blctiards, 
IMIU.W.aOL.H.A.  8S. 

BooOVCrr  can  not  be  bad  for  breach  of  a  contract 
for  the  eharter  of  a  steamer  for  a  epeciHed  dar 
Btade«lgua(«dprloe,ha]ttobepaid  three  days  be- 
loTBthe  steamer  sails,  and  the  remainder  on  tbe 
day  ot  ^Ung.umeaa  thefint  payment  Is  made  or 
tendered  at  the  specified  time,  OoS  r.  Pacluo 
CMsta-a  Co.  BWaah.aw. 

A  ooatntotor  to  drill  a  weU  may  atop  work  and 
1MU.IL 


ract,  where  tbe  otbar 


sue  for  breach  o(  tba  ci 

party  notiflEs  him  to  sto] 

will  not  pay  for  the  oompleled  work,    Qabrlel  T, 

Aklnsi'illc  Fmee^l  Brick  Co.  B7  Ho.  App.  StO. 

A  contractor  to  drill  an  artesian  well  may  reoovet 
for  tbe  work  done,  where  byarrangementbetweni 
the  parties,  upon  bis  deeming  It  Impossible  to  drlv« 
a  pipe  ot  a  oertuln  size  deeper,  tbe  ovoer  assumed 
the  responsltilllty  of  drlring  such  pipe,  and  im  cot- 
lapse  renders  further  performance  Ot  the  con- 
tract Impossible.  Cbarleelon  Ice  Ufg.  Co,  r.  3ayo», 
ZSU.  B.  App.W.  BSFed.  Bep.  eiS. 

One  engaged  as  leader  of  an  oreheatia  to  cotwM 
of  aiitecD  persons  Including  the  leader's  brother 
oannol  recover  a  sum  deducted  from  tbe  coDtraol 
price  00  account  of  tbe  brother's  absence,  where  111* 
latter  voluntarily  leaves  his  employ  am)  tbe  leaOer 
Is  prevented  by  tbe  other  party  to  Uie  ooniraet 
frdtasecurlnganother  person  In  bis  place,  laJM 
V.  Bden  Musee  Am.  Oo.  10  Misc.  liS. 

An  employee  wbo  releases  his  employer  from  lia- 
bility for  [Qjurlea  in  consideration  ot  permanent 
employment  cannot  recover  for  breach  01  suoh 
contract,  wbere  an  appointment  Is  given  blm  to  a 
position  wltblD  tba  cortirect.  and  he  refuses  t« 
BCoept  It,  Bltbougb  notice  of  such  appointment  m 
delayed  one  day,  Chloaso.  fi.  A  Q.  B.  Co.  v.  Ooctw 
rBn,l£N«b.  B8L 

Notender  needbemadaand  kept  good  under  • 
contract  for  tbe  oonTeyanoe  of  land  providing  lor 
delUery  ot  a  deed  upon  tbe  psymeot  Of  nusey, 
wbere  It  appears  from  tbe  declaration  of  tbe  Other 
party  lolhe  ooDtrsctihatlt  would  be  a  rain  and 
Idle  ceremony  to  make  the  tender  and  demand  tb* 
deed.    WaUnn  r.  White,  IKE  HI.  XL 


itber  party  hi 

fared  tberewltb  to  an  extent 
lal  of  pertormBDOtb    Halptn  r> 
Hanny.  ST  Uo,  App.  N. 

A  recovery  upon  a  building  oontraot  Is  not  pi^ 
vented  by  failure  to  complete  the  building  wlthla 
tbe  time  specifled,  wbere  the  del ly  la  caused  by  ibc 
owner.    Murphy  v.  Strlcklsy  SImondaCo.SIUua. 

Clt 
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BvnxMM  CoDKT  or  TH*  UnrsD  SxATii. 
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A  corporation  maj  do  any  legtttmala  act 
«li1cb  Kciirea,  promotes,  or  Iniuret  Its  exist- 
eoce  or  Its  1eGiiiina(«  profllK.  II  It  bus  bet^o 
*x*CHled,  Ibc  corporation  will  not  be  heard  lo 
plrad  want  of  power. 

T/it/lirr  V.  Chithtftr  A  M.  B.  Co.  L,  R.  S 
Exch   856;  Jtobin*  v.  EaAry,  1  Bmedea  A  H. 

cii.  see. 

Corporiile  poirers  are  derived  from  tbe  legis- 
lature eilLer  by  express  grant  in  words  or  by 
Bcceiisary  aod  reasouable  implicslloD, 

titate  V,  Florida  C.  R.  Co.  16FI«.  OMj  Far- 
iiA  r.  WktfUr,  22  N.  Y.  494;  Tliomat  t.  Wtit 
Jeruy  R.  Co.  101  U.  S,  71  (26:  960). 

In  all  tbe  cuies  faoldine  ultra  nret  in  a  cor 
poralioD  nbere  one  side  nas  enjoyed  the 
Iruct  oF  a  coulrect  admittedly  ultra  tiru,  tbe 
Olber  side  is  not  forbidden  to  recover  ill  co 
alderatioD  or  to  be  restored  to  Its  rigbts. 

When  ibe  aci  is  connnitted  tbe  corporaili 
■hall  not  be  shielded  from  ihe  consequences  of 
It. 

Bii»ai  T.  Michigan  8.  and  N.  I.  R  Cos.  32  N. 
T.  868;  Field.  Ultra  Vires,  117.  126.  182.  188. 
IM;  Silver  Lakt  Batik  t.  S<n1h,  4  Jobns.  Cb. 
87U:  Southern  L.  Int.  A  T.  Co.  v.  Lanier,  6 
Pla.  110,  53  Am.  Dec.  448;  Tolalo,  W.  A  W. 
R  Co.  T.  Rodriguu,  4n  111.  188,  95  Am.  Dec. 
484;  Brmca  v.  n'inBi»itnmet  C^.  11  Allen,  826. 

A  corporation  may  enter  Into  contracts  and 
cngsKe  io  tranBactioos  which  are  incideutnl  or 
■uiiliary  lo  Its  main  business,  or  wblcb  may 
become  necessary  In  tbe  c«re    " "" 


fitt  T.  T^y  A  B.  R.  Co.  40  N.  T.  168;  Arnol 
T.  Erie  S.  Co.  5  Hun,  608;  Doanivg  v.  Mfnint 
WaAington  Road  Co.  40  N.  H.  S80i  Citv  Fire 
Jit*.  Co.  of  Hartford  v.  Camigi.  41  Oa.  6S0. 

Qeneral  wottu  used  in  a  cnrporale  contract, 
vbich  admit  a  double  constrncllon,  must 
be  construed  consistently  wlili  tbe  charter. 

Morri*  A  B.  R.  Co.  t.  8uma  R.  Co.  WS. 
J.Eq.U2;  Whitney ArmtCo.t.  Barlow,  VfS. 
T.  68.  20  Am.  Rep.  604. 

Impossibility  of  performsnce  Is  an  Impos- 
sible plea.  As  It  Is  not  sc'iDit  Ibe  nalure  of 
IblnKS  that  a  hotel  miy  be  Innured,  there  (a 
Dothlog  apparent  of  record  to  iuKlifv  tbe  plea, 

BenJ.  Sales,  Am.  oolea  to  g§  530 'to  609,  p. 
US. 

The  plea  lobe  good  must  be  areal  Impossibil- 
ity, and  not  merely  a  very  Kreat  iocoDvenleDce, 
hardship,  or  ImprectlcabllltT. 

Oakley  y.  Morton,  11  N.  Y.  28.  82  Am.  Dec. 
49;  United  State*  v.  Bmoot  {"Smooft  OtM") 
8B  [J.  B.  15  Wall.  86(31:  107);  Jonat.United 
State*,Vi  U.  8.21(24:646). 

An  instrument  purporting  throughout  tbe 
body  Ibeteotlobea  murtssge  of  perronal  prop- 
erty by  a  corporalloD  U  Ibe  deed  of  the  corpo- 
ration sllbnugb  sigoed  bv  the  president  only, 
With  bis  own  name  and  tille.  and  sealed  with 
bis  iodivldual  seel 

fSierman.  v.  Fiteh,  98  Mass.  69;  Laj/  t.  Aut 
*i",25  Fla.  983;  South  BaptiMt  Soe.  v.  Clnfip. 
18  Barb  86;  Fank  of  Columbia  r.  Fatlerton,  11 
U.  H.  7  Cranch,  SOB  (8:  863i. 

Whererer  a  corpcralion  is  actloR  within  the 
fmpe  of  (be  legitimate  purposes  of  IIh  Instltu- 
lion.  all  parol  contriicls  made  by  llsautbori7.ed 
■gents  aie  expreu  promises  of  the  corporation: 
■nd  all  duties  Iniposed  on  tbem  by  law,  and  all 


benefits  conferred  at  their  request,  raise  im- 
plied promises,  for  tha  enforcemeot  of  which 
an  action  may  well  lie. 

Bank  ff  England  t.  Mofal.  8  Bra.  Ch.  ME; 
Rex T.  Bank tf  England, 2Do\ig\. 624,and nota; 
Gray  t.  Foraand  Bank,  S  Muss.  S61,  8  Am. 
Dec.  13S;  Wortaler  Tump.  Corp,  t.  Witlard.  5 
Mass.  80,  4  Am.  Dec.  SO;  Qilmor*  t.  Ap«,  S 
Mass. 491:  AndoverAM.  Turnp.Oorp.r.oinitd. 
e  Mass.  40,  4  Am.  Dec.  80;  Bank  of  United 
State*  T.  Dandridae,  25  U.  B.  12  Wheat.  67  (6: 
088);  Barper  t.  ChartmeoTOi.  4  Bam.  ft  0. 
676;  1  Parsons.  Coouacts,  189. 

In  this  country,  tbe  old  rule  aa  to  seal*  baa 


Jnbna.  227;  Commercial  Hank  v.  Sorlright,  39 
Wend.  848;  Amerimn  In*.  Co.  v.  Oakley,  B 
PaiRe,  496,  38  Am.  Dec.  661;  Veurtk  ScAool 
Ditt.  t.  Wood,  13  Mass.  199;  Fraprietort  of 
Canal  Bridge  t.  OorJo>i,  1  Pick.  397,  11  Am. 
Dec.  110;  CAettnvt  Hill  Tump.  Co.  r.  Jfultn-, 
4  Rerg  &  R.  16.  6  Am.  Dec.  676;  Union  Bank 
V.  Ridgety.  1  Harr.  ft  Q.  824;  Legmnd  ». 
Hampden  Sidney  College.  B  Hunf.  334;  fvt- 
rilU  Mfg.  Co.  v.  Oki»ko  Co.  S  Md.  168;  Epiteo- 
pal  ChnritoLU  Soe.  v.  Epiieapnl  Church.  1  Pick. 
873;  Havtard  t.  Pi'gnm  Sot.  21  Pick.  270: 
Randall  v.  Van  Vechlen,  19  Johns.  60,  10  Am. 
Dec.  193;  Foiter  v.  Euex  Bank.  17  Mass.  479, 
9  Am.  Dec.  188. 

If  tbe  body  of  Ibe  lease  afBrma  It  la  teakd, 
that  Is  proof  of  sealing. 

3  Oreenl.  Et.  g  296. 

When  tbe  leaae  cODtaio*  a  MTenanl  on 
tbe  part  of  Ibe  lessee  to  Insure  the  demised 
premises,  with  a  slipulatloa  that  be  shall  have 
the  right  to  use  the  proceeds  In  rebuilding  to 
theevenlot  Iocs,  tbe assigneeof  the reiersluD  I* 
entitled  lo  Its  benefit,  and  the  assignee  of  tbe 
term  subject  to  Its  burden,  although  aasign* 
are  not  named. 

Matury  r.  tkruthitorih,  9  Ohio  Bt.  840;  Piatt, 
Covenants,  8  Law  Lib.  61;  Thomat  r.  Von 
Kapff.  6  Gill  ft  J.  873;  Vernon  r.  .%iitA,  S 
Baro.  ft  Aid.  1;  Norman  v.  WtU*.  17  Wend. 
186;  ErUogg  v,  AMt'nson,  6  Vt.  370,  37  Am. 
Dec  660;  Taylor,  Laodlonl  ft  Tenant.  1S7. 

Tbe  covenant  to  Insure  may  run  with  tbe 
land  If  tbe  money  realized  Is  to  b«  expended 
In  rebuildlDg  or  repair. 

itatury  v.  Southwrth.  9  Ohio  St.  84t. 

Tbe  opinions  of  experts,  however  Inlelllgest 
and  trustworthy,  do  not  bind  tbe  contdence  o( 
the  court. 

7*1^0  Iberia,  40  Fed.  Rep.  893;  Fitn  WyMen  t. 
Brooklyn,  118  N.  Y.  484;  BheUes  v.  AtitUn.  74 
Tex.  608;  Sehmieder  t.  Barneg,  118  U,  8.  645 
(88:1120). 

A  corporate  seal  Is  only  necessary  lo  convey 
lands.    This  may  be  altered  at  pleasure. 

HcClellan,  Dig.  338,  g  8. 

Mr.  Juilia  Bblnsa  delivered  the  oidnlon  of 
the  court: 

Tbe  nineteen  assignments  of  error  may  be 
classified  as  follows:  Thosewhich  ralseauoa- 
tloDS  OS  to  the  sufficiency  of  the  proof  of  tb« 
due  execution  by  the  defendant  of  the  contract 
sued  on ;  those  which  deny  the  competency  of 
the  railroad  company  lo  enter  Into  sucb  a  con. 
tract;  those  nbich  deal  wlib  tbe  qaeallon 
wheiber  Iha  defeodaot  waa  reliand  from  lla- 


^CoJ^l"-"- 


1N6. 


jAOKwntvii.LB,  Uatpost,  Pablo  R.  A  Nat.  Co.  t.  Hoopbb. 
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MUl;  on  tU  covennnt  lo  Insure  by  TesBOD  ol 
nlleced  Impowibllily  lo  compiv  tbrrewltfa; 
tliially,  those  allFgia;;  error  In  iLe  admiwloD 
of  evldeoce,  and  In  certRlo  portloDii  of  tbe 
rlmrce, — particulBrly  [n  rcBpecI  to  the  mesaure 
nil]  of  damages.  "We  sliall  dtfcuBi  these 
ulleeed  errors  In  the  order  Ibus  memioncd, 

Tlie  declintloD  was  In  covenant,  and  con- 
tained, as  an  attached  exhibit,  what  was  al 
k(;ed  U)  be  a  certified  cnpy  of  the  contract 
i-ucd  on.theflnal  clause  whereof  w&>  ta  tollowi: 

"In  witness  whereof  the  partlns  liereto  have 
liereuDto  set  Ibetr  hands  and  seals  this  day  sad 
jear  above  written. 

"JscksoDvllle.  Msypori,  Pablo  Rtll- 

wny ANavlpiIionCoinptinT,  [Seal.j 

"By  Alex.  Wallace,  President. 

"Wm.  F.  Porter,  [Seal.] 

"ByH.  H.  Hooper,  Jr., Att'y  in  fact. 

"H,  H.  Hooper,  [Seal.] 

"Mary  J.  Hooper.  [Seal-T 

The  sites  ting  clause  waaaa  follows: 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence of  us. 

"H.H.  Burhman, 
"H  H.  Bowne. 
As  to  B.  H.  Ca.  H.  H.  Cooper, 
and  W.  P.  Porter. 
''Jotin  Mulbolland, 
"Sani'l  E.  Duffy, 

As  to  Mary  J.  Hooper." 

The  defendant  demurred  on  several  grouoda, 
one  of  which  was  as  follows: 

"That  attached  lo  the  ssld  declaration  la  a 
paper  purporting  to  be  Ihe  contract  which  Is 
the  basis  of  thla  suit,  which  paper  is  alleged  lo 
be  a  lease  between  the  defendant  company  and 
tbe  plaintiffs,  and  which  paper  Is  referred  to 
in  each  and  every  count  of  auid  declaration, 
and  asked  and  prayed  and  mads  a  part  of  said 
(lEclaration ;  that  each  and  every  count  of  said 
declares  In  covenant,  and  yet  the  same  con- 
tains on  the  face  thereof  and  the  face  of  the 
pnper  made  part  thereof  that  the  said  cause  of 
ff  l8]actton  wilt  not  lie  because  the  said  *paper 
is  not  under  ceal;  that  there  is  no  aeal  of  tbe 
defendant  company  to  said  paper." 

The  tbeo[7  of  this  demurrer  appears  to  be 
that  there  should  have  t>een  an  averment  on 
the  face  of  Ihe  Instrument  that  tbe  seal  at- 
tached, on  tvebalf  of  the  company,  nas  lis  com- 
mon or  corporate  seal.  However,  there  was 
an  averment  that  Ihe  parties  bad  set  Ihelr 
hands  and  teats  to  tbe  paper,  and  the  attestlnc 
clause  alleged  that  Ibe  railroiid  company  had 
signed,  sealed,  and  delivered  In  the  presence  of 
two  witnesses,  who  signed  their  names  Iherelo. 
On  demurrer  thla  was  plainly  sufflcient. 

But  it  is  urged  In  the  third  and  fourth  as- 
slgnmenU  that  it  was  error  lo  permit  lo  be  put 
in  evidence  the  certlBcd  copy  of  Ihe  lease,  as 
likewise  the  duplicate  lease.  bc(»use  ihey 
were  not  shown  lo  be  under  the  aeal  of  the 
companv,  but  appeared  lo  be  under  the  pri- 
vate aeal  of  Alexander  Wallace,  the  prealdenl 
of  the  company.  But,  In  Ibe  absence  of  evl 
dence  to  tbe  contrary,  the  scroll  or  rectangle 
Gonlalning  the  word  "seal"  will  be  deemed  lo 
Im  the  proper  and  common  seal  of  ihe  com- 
puy.  A  seal  is  not  necessarily  of  any  partic- 
ular form  or  figure. 

In  A'Ibwv.  RobtrU,  54  U.  B.  18  How.  473 
[14:228],  this  court,  through  Mr.  Jvttiee 
leO  D.  8.  U.  B..  Boos  40.  S! 


Orter,  wlien  discuBstof  an  objection  that  an 
Instrument  read  was  Imprnperty  admitted  In 
evidence  because  Ibe  seal  of  the  circuit  court 
autlientlcHling  the  ackuowled^'ment  was  an 
Impression  slamtied  on  paper,  and  not  "on  wax, 
wafer,  or  any  other  adhesive  or  tenacious  sub- 
stance,"sald:  "It  Is  the  seal  which  aulhenti- 
cales,  and  not  the  substance  on  which  it  la  Im- 
pressed; and  where  the  court  can  reeognin 
llaldcntitr.  Ihf>y  should  not  be  called  upon  to 
annlyze  the  material  which  exhibits  It.  In 
Arkansas.  Ibe  presence  of  wax  Is  not  ueceasary 
to  give  validity  to  a  seal;  and  the  fact  thai  the 
public  ofllcer  In  Wisconsin  hail  not  thought 
prnper  lo  use  it  was  sufficient  lo  raine  tbe  pre- 
sumption that  such  was  the  law  or  custom  la 
WUconsin,  lill  the  contrary  was  proved.  It 
Is  time  tbat  such  objf-ctions  to  the  validity 
of  seals  should  cease.  The  court  did  not  err, 
therefore.  In  overruling  Ihe  objections  to  the 
de<'d  offered  by  ihe  plaintiff."  Pierce  v.  Ind- 
tech.  106  D.  8.  540  [37;  9S4].  is  to  the  same  ef- 
fect. 

'Whether  an  instrument  Is  under  seat[S  1 0 
or  not  Is  a  question  for  the  court  upon  Inspec- 
tion; whclhcr  a  mark  or  character  shall  Iw  held 
to  lie  a  seal  depends  upon  'he  Intention  of  the 
executant,  as  shown  by  Ihe  paper,  Hatker't 
App.  121  Pa.  193,  1  L.  R.  A.  8fll;  POloie  t. 
Sooertt.  mpra, 

Tbe  defendant  did  not  produce  the  original 
in  order  that  it  might  be  compared  In  Ibe  par- 
ticular  oblccted  to  with  the  copy  and  dnplicale 
offered.  Thedefendant's  atlorncy,  Mr.  Duck- 
man,  wax  called,  and  teaiified  that  be  was  one 
of  the  attesting  witnesses  lo  the  Instrument 
offered, and  that  he,  asa  notary  pubMc.look  Ihe 
acknowledgmentiberetoof  Alexander  Wallace, 
that  he  executed  the  same  for  and  lo  behalf  of 
the  company,  and  that  Ihe  said  leaHe  won  the 
act  and  deed  of  the  defendant  company  for 
tbe  Dies  and  purposes  therein  expressed. 

Whether,  therefore,  the  Instrument  put  in 
evidence  was  merely  a  copy,  In  which  event 
it  would  not  be  expected  that  a  wax  or  stamped 
seal  of  Ihe  company  would  appear  upon  it, 
but  merely  a  scroll,  representing  the  original 
seal,  or  whether  the  so-called  copy  was  realty 
the  original  paper,  as  certllied  by  one  of  de- 
fendant's witnesses,  would  not.  In  our  opinion, 
be  material.  The  presumption  would  be,  if 
the  paper  were  a  copy,  that  the  original  was 
duly  sealed.  or.If  It  wereihe  orif;iDa1,  that  the 
scroll  was  adopted  and  used  by  tbe  company  a« 
its  seal,  for  tho  purpose  of  executing  the  eoa> 
tract  in  question. 

As  respects  those  portions  of  the  objecilou 
that  raised  the  question  as  to  tbe  authority  of 
the  president  lo  execute  the  contract  in  quea- 
lion.  there  was.  besides  the  presumption  Uiat 
would  arise  out  of  tbe  signing,  sealing,  and  de- 
livering of  Ihe  Inslrument,  evidence  that  tbe 
company  exercised  acts  of  ownership  and  ceo- 
Irol  over  the  demised  premises,  look  charged 
them  by  their  superintendent,  took  an  In- 
ventory of  Ihe  property,  rented  the  hotel  po^ 


ovGi)o^Ic 


BuraxKB  Coubt  of  th>  Uhited  STAnei 


the  defeadanl  Itself  ol  efforU  to  get  the  prop- 
erty Insured  In  pursiiiuice  of  tbefr  contract, 

AD  exceptloD  wutakea  by  the  defeodanttc 
tbe  actlOQ  of  the  court  In  permitting  Mrs. 
BobertA.  (lie  companj'e  tenant,  to  testify  to 
■tatementi  made  to  her  by  Aleiaoder  W&llace, 
tbe  preBident  of  tbe  company,  tbe  ground  of 
objaclion  being  that  Wallace  was  dead  at  the 
time  of   tbe  trial.      Stelements  made  by  the 

CstdcQt.  if  relevant  to  the  controverey,  would 
competent  to  affect  the  compaDr,  even  If 
he  were  dead  at  the  time  of  the  trial.  In  tbe 
present  ease,  it  wu  relevant  to  show  that  tbe 
wItneM,  when  about  to  rent  the  bnlel,  vras  toU' 
by  tbr  president  to  go  to  Hr.  Warriner,  tbi 
secretary  of  tbe  company,  to  whom  she  paid 
one  month's  rent,  and  who  gave  her  a  receipt 
therefor,  with  the  corporate  «eal  aitachetj, 
Tbe  witness  was  not  a  party  to  nor  Interested 
in  tbe  suit,  nor  was  the  president  or  bli  ei- 
ecutor  or  administrator.  The  admlsaions  made 
by  the  president,  subsequenlly,  In  a  casual 
Gonversalion,  as  to  bis  ineffectual  efforts  to 
get  the  hotel  Insured,  could  scarcely  be  re- 
garded as  relevant  and  competent  to  affect  l)ie 
company.  But  the  error,  if  such  it  were,  In 
permitting  such  siatemeDts  to  be  received,  was 
rendered  immaterial  by  tbe  action  of  the  com- 
pany, la  adducing  afflrmalive  evidence,  In  Its 
own  bebaJf,  to  the  very  same  effect,  namely, 
tbe  efforts  made  by  tbe  company  and  its  om- 
cers  to  procure  Insurance, 

Complain!  Is  made  of  the  action  of  the  courl 
In  rejecliog  the  offer  of  the  defendant's  by- 
laws (or  tbe  purpose  of  showing  want  of  au- 
thority to  make  the  lease  sued  on  without  the 
CODMnt  of  the  stockholders  or  board  of  di- 
rectors, and  tbe  accompanyiDg  offer  of  the 
minutes,  which  did  not  disclose  that  any  such 
authority  had  been  granted. 

In  considering  what  weigbt  should  be  given 
to  theerror  assigned  to  tbe  rejection  of  the  by- 
laws, we  have  a  right  to  advert  to  the  copy  of 
Ihem  contained  in  the  bill  of  exceptions. 
There  wo  learn  that  the  powers  couferred 
upon  tbepresldent  were  In  Ibc  following  terms; 

"The  presidentshall  preside  at  all  meetings  o( 
the  t>oard  of  directors  and  of  the  company  (of 
which  be  shall  bepresldent).  and  shall  nave  the 

Sineral  management  and  supervision  of  the 
21]  "operallon  of  the  lines  of  road  of  said 
company  and  the  general  business  thereof:  sub- 
ject, however,  at  all  times  to  tbe  control  of  the 
board  of  direclon.  He  shall,  when  so  directed 
and  empowered  by  tbe  board  of  directors,  exe- 
cute and  sign  for  and  on  behalf  of  said  compa- 
ny all  docuraeoli  and  writlcga  authorized  to  be 
made  and  executed  for  and  on  Its  behalf.  He 
shall  draw  and  Issue  all  warrants  for  the  pay- 
ment of  moneys  nn  tbe  treasurer  of  said  com- 
pany when  so  ordered  by  tbe  board,  and  sign 
the  same.  He  flhall  make  an  annual  report  to 
said  company  of  the  condition  thereof,  with 
such  suggeslioDS  and  recommendations  as  be 
may  deem  prO|)er,  and  to  said  board  of  dl- 
reclora  whenever  required  by  them;  and  shall 
do  and  perform  such  other  duties  m  are  cod- 
sistent  with  said  office,  and  others  of  a  like 
nature  perl nlnlng  thereto." 

This  Liy-law  appears  to  describe  tbe  powers 
and  duties  usually  possessed  by  presidents  of 
rallrnad  companies,  and  we  are  therefore  re- 
lieved from  conaideriog  what  would  have  been 


the  effect  of  an  unusual  restriction  on  ths 
powers  of  such  an  officer,  and  whether  thow 
dealing  with  a  rsllroad  company  would  btt 
obliged  to  take  notice  of  such  unusual  restrl^ 
tion. 

The  question,  therefore,  we  have  to  con- 
sider  Is  whether  the  admission  In  evidence  of 
the  by-law  would  have  affected  tbe  result 
reached  by  tbe  court  and  Jury  in  tbe  case. 

Assuming,  for  tbe  present  purpose  of  th* 
discussion,  tliat  the  subject-matter  of  tbe  con- 
tract In  question  was  within  the  legitimate 
scope  of  the  company's  powers,  we  think  the 
facts  and  circumstances  shown  by  the  evidence 
disclose  a  case  In  which  the  company  would 
be  bound,  notwithstanding  there  whs  no  proof 
that  tbe  president  was  expressly  authorized  lo 
make  the  contract  by  a  previotis  resolution  of 
tbe  board.  The  evidence  was  undisputed  that 
after  the  execution  of  the  lease  the  compno.r 
took  pos.<iesslon  of  the  demised  premisen,  rented 
to  a  third  party  tbe  hotel  portion  thereof,  and 
received  and  receipted  fnr  retitof  tbe  hotel. 

The  case.  In  this  parllciitur.  rFn4?mbtes  and 
falls  within  (he  principle  of  Eureki  CMJin 
Wringing  Much.  Co.  v.  BaiUy  Wa~bing  *  If. 
M'leh.  Oo.  78  U.  8.  11  Wall.  483  [20:  2«a], 
where  the  binding;  force  of  a  conimct  •kk*  de- 
nied for  alleged  want  of  'authority  of  an  [S33 
agent  to  make  the  name,  and  ihi*  court, 
through  if)'.  Juifi'w  Miller,  held: 

"We  are  snitsfled  that  the  agreements  set 
up  in  tbe  bill  are  the  valid  contracts  of  th« 
defendanL  Though  the  plaintiff  was  iinsble 
to  produce  any  resolution  or  order  In  wrilinj; 
by  tbe  trustees  or  board  of  directors  of  tha 
defendant  corporation,  and  though  the  sesi 
used  was  the  private  seal  of  one  of  It  officeia. 
Instead  of  the  corporate  seal,  neither  of  ibeea 
la  essential  to  the  validity  of  the  contract.  Wa 
entertain  no  doubt  that  Itindge.  the  agent  and 
one  of  the  directors  and  treasurer  of  the 
Eureka  company,  was  authorized  to  execute 
the  agreemeut,  and,  if  any  doubt  existed  on 
that  pointtho  report  and  payment  for  five  hun- 
dred mhcbines.  the  first  month's  use  of  the 
patent  under  that  agreement,  would  remoTe 
the  doubt.  If  It  did  not.  it  would  very  clearly 
amount  (o  a  ratrflcation." 

In  Bnnk  of  Uniltd  Bala  v.  Dandridge,  2S  V. 
S.  12  Wheat.  83  [S:  5961,  »  ^u  held  that  when 
a  cashier  was  appointed  and  permitted  to  act 
in  bis  office,  for  a  long  time,  under  tbe  sanc- 
tion of  the  directors.  It  was  not  necessary  that 
his  official  bond  should  be  accepted  as  aati»- 
factory  by  the  directors  according  to  the  terms 
of  the  charter,  in  order  to  enable  him  to  enter 
legally  on  the  duties  of  his  office  or  to  make 
his  sureties  responsible  for  tbe  nonperformanoa 
of  their  duties;  that  the  charter  and  the  by- 
laws are  to  be  considered,  in  this  respect,  ae 
dirtetory  to  the  board,  and  not  as  condition* 
prfocdent;  and  Mr.  JvMliei  Story,  in  discussing 
the  subject,  said:  "A  board  mayaccepta  con- 
tract, or  approve  a  security,  by  a  vote,  or  tFf 
a  tacit  and  implied  assent.  The  vote  or  assent 
may  be  more  difficult  of  pnwf  by  parol  otI- 
dence  than  f(  it  were  reduced  to  writing.  Bttt 
surely  Ibis  is  not  a  sufficient  reason  for  declar- 
ing that  the  vote  or  assent  la  inoueratln." 
See  also  PiMmrg,  0.  A  St.  L.  R.  Of.  t.  Sm' 
ktik  A  E.  Brida*  Oo.  181  U.  8.  871.  881  [81: 
157, 1001. 


isas. 
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Aji,  then,  the  contnct  In  qneatloo  wu,  npon 
our  preient  Miumptfon,  within  tbe  legltimBte 
■cope  of  ihe  powers  of  tbe  compaoj,  wu  exe- 
cuted bjlhalofUceroI  tbe  companjrwbo  by  tbe 
bj-lawB  was  the  proper  agent  to  perform  aiich 
function.  And  ag  Ibo  company  went  Into  po>- 
eecsion  of  and  receWed  ibe  rent*  and  proflw  of 
fi23]tbe  hotel.weconclude  that  the 'compsnj 
wna  bound  thereby,  even  If  tbe  minutea  of  the 
company  fail  to  disclose  authority  eipreuly 
given  to  the  president  to  execute  the  contract. 
It  la.  howerer,  further  claimed  Ibalthe  con- 
tract sued  on  waa  not  within  the  legitimate 

pany. 

kse  In  which,  either  by  iu 
B  statute  bloftfng  upon  it, 
bidden  tomake 

_  _..  public  laws  of 

ferrinc  lo  the  powers  of  railroad  companli 
provide  that  every  such  corporation  ahall  be 
empowered  "to  purcbaae,  bold,  and  use  all 
lucl)  real  estate  and  other  property  as  maj  be 
necwiaiT  for  the  cocstructina  and  mainten- 
ance of  Its  road  and  canal  and  the  alatlonsnnd 
other  accommodalloni  neceaaarj  to  accomplish 
the  objects  of  its  incorporation,  and  to  sell, 
lease,  or  buy  bdt  Innd  or  real  estate  not  neces- 
y  tor  Its  use.''  McClelUn's  Fla,  Dip.  Lawn, 
They  arc  likewise  aulUorlzed 
:TaDd  maintain  all  convenient  build 
logs,  wharves,  docks,  stations,  Allures,  and 
machinery  for  the  accommodation  and  nse  of 
their  pauengera  and  freight  buaioesa." 

Altbougb  the  contract  power  of  rallrorid 
companies  Is  to  be  deemed  restricted  to  the 
general  purposes  for  which  they  are  designed, 
yet  there  are  many  transactions  wblcU  are  In- 
cidental or  auxiliary  to  Its  main  business,  or 
which  may  become  useful  In   the 


tbe  paaiengera  whom  It  la  iti  duly  to  trans- 
port. 

Courts  may  be  permitted,  where  there  Is  no 
l^lstative  prohibition  shown,  to  nut  afavnr- 
al>le  construction  upon  such  exercise  of  power 
by  a  railroad  company  as  is  suitable  to  promote 
the  success  of  tbe  company,  within  Its  char- 
tered powere,  and  to  contribute  to  tlie  comfort 
of  those  who  IraTei  thereon.  To  lease  and 
mainlain  a  summer  bote!  at  the  seaside  termi- 
nus of  a  railroad  might  obviously  Increase 
the  business  of  the  company  and  the  com- 
fort of  Its  passengers,  and  be  within  the 
provisions  of  the  slatulo  of  Florida  above 
died,  whereby  a  railroad  company  is  author- 
lied  "to  sell,  lease,  or  buy  any  Innd  or  real 
estiile  not  necessary  for  Its  use,  and  to  "erect 
ft24]  and  maintain  an*convenlent  buildings 
...  for  tbe  accommodation  and  use  of 
their  passengers." 

Ciiurls  may  well  be  astut«  In  dealing  with 
efforts  of  corporations  to  usurp  powers  cot 
granted  them,  or  to  stretch  their  lawful  tran- 
chiacs  against  the  ioterctts  of  \bf  public.  Nor 
would  we  be  understood  to  bold  that.  In  a  clear 
case  of  the  exercise  of  a  power  forbidden  by 
Its  charter,  or  contrary  to  public  policy,  a 
railroad  company  would  lie  estopped  lo  deciine 
to  be  bound  by  Its  own  act,  even  when  fulfilled 
by  tbe  other  contracting  party.  Danii  v.  Old 
dJoni/  a.  Co.  lai  Mass.  258,  «  Am.  Rep.  381 ; 
noma*  T.  Wat  Jvty  R.  Co.  101  U.  8.  71  [25: 
IWD.  S. 


B501;  Centrgi  Trantp,  Qt.  r.  Fvliman  FaJatt 
Oar  Oe.  1S9  U.  8.  M  [S6:  OSJ.  8o,  too.  U  mutt 
be  regarded  as  well  settled,  on  the  soundest 
principles  of  public  policy,  that  a  contract  by 
which  a  railroad  cotnpsQv  seeks  lo  render  it- 
self Incapable  of  performloK  Its  duties  to  ths 
public,  or  attempts  to  absolve  Itself  from  it* 
obligation  without  Ibe  consent  of  the  slats.  Is 
void,  and  cannot  be  rendered  enforceable  br 
tbe  doctrines  of  estoppel.  Turk  <t  if.  L.  A 
Co.  V.  Winant,  68  U.  8.  17  Bow.  80  [IS:  87]; 
TAomai  v.  Wilt  Jtr»eg  B.  Go.  and  (knirai 
Traiup.  Oo.  v.  Puliiruin  I^ilaee  Gar  Co.  t^ipra. 
We  donol  seek  to  relax,  bui  rather  toalBrm. 
the  rule  laid  down  by  tbU  court  in  Ganlral 
TVarup.  Co,  v.  PuUmait  Paiatt  Oar  Co.,  abova 
cited,  that  "a  contract  of  a  corporation,  which 
Is  ^iltra  irirt*  in  tbe  proper  sense,  that  la  to  say, 
outside  the  oblect  of  its  creation  as  deflnea 
In  tbe  law  of  Its  organizitlon,  and  therefon 
beyond  tbe  powers  conferred  upon  il  by  ib« 
le^alature.  Is  not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The  objection  10 
the  contract  is  not  merely  that  the  corporatioD 
ought  not  to  have  made  It,  but  that  U  could 
not  mske  It.  The  contract  cannot  be  ratidud 
by  either  party,  because  it  could  not  have  been 
authorized  by  either.  So  performance  on 
either  side  can  give  the  unlawful  contrHct  any 
validily,  or  be  tne  foundalloii  of  any  rlf;bt  of 
action  upon  It."  189  U.  8.  M.  flO  [SS:  OH.  GO]. 
But  we  think  the  present  case  falla  within  Iho 
language  of  Lord  Chancellor  Selbome,  In  At- 
torney  Otneral  t.  Oreitt  Enatern  R,  Cb.  L.  R. 
iSApp.  Cas.  478,  where,  while  *dcclartng[5 US 

LI. -f  [|jg  Importance  of  tbe  doctrine  of 

he  said:  "This  doctrine  ought  to 
be  reasonably,  and  not  unreasonably,  under- 
atood  and  applied,  and  that  whatever  may 
fairly  be  regarded  as  incidental  to,  or  conse- 
quential upon,  those  things  which  tbe  legisla- 
ture has  authorized,  ought  not,  unless  ex- 
pressly problblled.  to  be  held,  by  Judicial  con- 
struction, lo  be  vitra  virei."  In  the  npptlcm- 
tion  of  Ibe  doctrine  tbe  court  must  beinfiuenced 
somewhat  by  Ihe  specltl  circumstances  of  tbe 
ue.  As  was  said  by  Romllly.  M,  R.  In  £yd> 
.  KatUm  Bengal  R.  Oo.  M  Beav.  10,  whero 
'as  in  question  the  validity  of  s  contract  by 
railway  company  to  work' a  coal  mine:  "Tlio 
nawer  to  the  question  appears  to  me  lo  de- 
pend upon  tbe  facts  of  each  particular  case. 
If,  Id  truth,  the  real  object  of  the  colliery  wa* 
0  BUDply  the  railway  with  cheaper  coals,  It 
vould  be  proper  to  allun  tbe  accideniat  addi- 
tional prollt  of  selling  coal  toothers;  but  If  the 
principal  object  of  tbe  colliery  was  to  under- 
take the  business  of  raising  and  selling  coals. 
then  It  would  be  a  perversion  of  tbe  funds  of 
ipany.  and  a  scheme  which  ought  n  ' 


to  carry  on  this  trade  would  depend  on  the 
conclusions  which  tbe  court  drew  from  the 
evidence." 
The  principle  upon  which  we  may  safely 

iilc  Ihe  pre°ent  (]ueBllnn  Is  wltblo  the  case  of 
Brouin  V.  Wirtnuimmet  Co.  11  Allen.  836. 
ide  by  tbe  treasurer  of  ft 
ferry  company  to  lease  one  of  Ihe  company's 
boa's  for  a  cerlnin  money  consideration   was 

illeged  lo  be  void  for  want  of  antecedent  au- 
thority giveit  by  the  company  to  tbe  treasuKR, 
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•ad  alEO  becauu  such  n  contrftct  wu  nol  made 
la  tbo  lejtilimats  exercUe  of  the  compnnj' 

Kwen.     On  the  Qnt  point  It  wu  ruled  thai. 
im   evldvoce  Bhowing    rallflcalloQ    by   Ibe 
compaoy.  It  WM  proper  for  the  Jury  to  inter 
thftt  ibe  trcuurer  had  been  duly  authorized 
make  tte  contract,  and,  disposlugof  Ibe  aecoi 
question,   the  court,   tbroiiKh   Chiet   Justice 
UIgelow,  said:  "We  knew  of  no  rule  or  prind' 
pie  by  which  an  act  creating  a  corporation  tor 
certain  apeciflc  objecta,  or  to  carry  od  a  psriic- 
uiar  trade  or  bunness,  ia  to  tie  itrioll^  coo- 
■trued  as  prohibitory  ot  all  olber  denlinf^  or 
S20]  tranaactlona'aot  coining  witbin  tbe  ex- 
act scope  of  those  detlgoated.  Undoubtedly  the 
main  buMuesa  of  a  corporation  Is  lobe  conQned 
to  that  cUsB  of  operallona  wblcb  properly  ap- 
pertain to  the  general  purposes  for  which  ita 
clinrter  was  granted.    But  It  may  also  eD*'~ 
into  and  engage  in  IranaactionB  wblch  are 
cldental  or  auxiliary  to  lis  main  builnesi, 
which  may  become  nece«aar;,  expedient. 
profltable  In  the  care  and  management  of  the 
property  which  it  is  authorized  to  hold  under 
the  act  by  which  it  wss  created."    See  also 
Daviit.  Old  CMonyR.  Co.  ISl  Haas.  358,  ST3, 
41  Am.  Rep.  azi. 

The  contract  between  the  parties  hereto  was 
fm*  leasing  a  hotel  at  the  terminus  ot  tbe  rail- 
road, situated  at  a  beach,  distant  from  any 
town.  If  not  fairly  wiibin  the  authority 
granted  by  the  statute  of  Florida  "to  erect  and 
maintain  all  canTenlent  buildlnpa  .  .  .  (or  tbe 
accommodation  and  use  of  their  pasaenfers." 
It  certainly  cannot  be  aald  to  have  been  for- 
bidden by  such  laws.  Nor  can  It  be  said  to 
bare  been.  In  iu  nature,  contrary  to  public 
policy. 

To  malnlMu  cheap  hotels  or  eating  housea 
at  stated  points  on  a  long  line  of  railroad 
through  a  wildernesa,  aa  In  the  case  of  the  Pa- 
clBc  railroads,  or  at  the  end  of  a  railroad  on  a 
barren,  unsettled  beach,  as  In  tbe  present  case, 
not  for  the  purpose  of  making  money  out  of 
•uch  business,  but  lo  (umlsh  reasonable  and 
Deresfary  accommodations  to  Its  passengera 
and  employees,  would  not  be  so  plainly  an  act 
ouUide  of  the  powers  of  a  railroad  company  aa 
to  compel  a  court  to  sustain  th«  defense  of 
ultra  nrM,  aa  against  tbe  Other  party  to  such 


But  even  1(  tbe  railroad  company  might  be 
answerable  for  the  rent  of  the  premises,  it  Is 
contended  that  the  covenant  to  procure  insur- 
ance was  so  far  outside  of  the  company's 
powen  aa  not  to  be  enforceable. 

Ho  one  could  deny  that  it  would  not  be 
competent  for  a  railroad  company,  without  the 
authority  of  the  legislature,  to  carry  on  an  in- 
rarance  business.  But  this  covenant  to  keep 
the  premises  Insured  is  correlaUre  to  the  obll- 

Stlonot  tbe  lesaon  to  rebuild  In  case  thehotel 
Duld  be  destroyed  by  Are,  and  to  the  pro- 
Tialon  that,  in  such  an  event,  the  rents  should 
cease  until  tbe  hotel  should  be  put  In  habitable 
ft&7]  condition  and  repair  *by  (he  lewors. 
Such  mutual  covenants  are  quite  usual  In 
iMsea  ot  this  kind,  and  are  merely  incidental 
lathe  principal  purpose  of  the  contract. 

Suppose  tbe  contnot  proved  and  tbe  defense 
of  ir'tracAwi deemed  Inadmissible,  Itlsclaimed 
bf  tbe  railroad  company  Ihat  It  Is  not  liable  In 
danagea  for  lu  falluie  to  prociutt  the  Imur- . 
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such  a  defense  known  to  the  law  aa 
an  impossibility  of  performance.  Instances  of 
such  a  defense  are  found  in  cases  wbere  the 
subject-matter  of  the  contract  had  ceased  to 
exist,  as  where  there  was  a  contract  of  sale  of 
a  cargo  ol  grain  supposed  by  the  parlies  to  be 
on  its  voyage  to  England,  but  wblcb,  having 
become  heated  on  the  voyafte,  had  been  un- 
loaded and  sold,  and  where  it  was  held  that 
tbe  contract  was  void.  Inasmuch  "as  it  plainly 
Imputed  tbal  there  waa  something  which  was 
to  be  sold  and  purcbas^d  at  the  time  of  the 
contract,"  whereas  the  object  of  the  sale  had 
ceased  to  exist.  CoHturier  v,  IlantU,  5  H.  L. 
Cas.  Q7S;  AtUn  v.  Hammond,  86  U.  S.  11  Pol. 
63  [9:  633]. 

So,  also,  where  a  person  purchased  an  an- 
nuity which,  at  the  time  of  the  purchase,  had 
ceased  to  exist  civIck  to  tbe  death  of  Iho  an- 
nuitant, it  was  held  inat  he  could  recover  the 
price  wbtcb  he  had  paid  for  It.  Strieldand  t. 
Turner,  7  Exch.  208, 

8o,  where  there  is  obvious  physical  impoasi- 
bllity  or  legal  Impossibility  which  la  apparent 
on  the  face  of  the  contract,  the  latter  is  void. 

But  the  present  ca«e  does  not  fall  within 
either  of  these  clasaea.  but  la  a  case  of  Irapossi- 
blllty  of  performance  arising  subsequently  to 
the  making  of  the  contract. 

Here,  the  general  rule  la  that  «nch  tmpoasl- 
bilky,  even  (hough  it  arises  without  any  fault 
on  the  part  o(  the  covenantor,  doea  not  dis- 
charge him  from  his  liability  under  the  con- 
tract. "The  principle  deductble  from  the  al^ 
thorities  Is  that  if  what  is  agreed  to  be  done  la 
possible  and  lawful,  it  must  be  done.  Dlfflcul* 
tr  or  improbability  of  accomplishing  the  un> 
dcriaking  will  not  avail  thedefendanL  It  must 
be  shown  that  the  thing  cannot  by  any  means 
be  effected.  Nothing  sliort  of  this  *w11irS28 
excuse  performance.  The  answer  to  the  ot>- 
Jecllon  of  hardthip  In  all  such  caaea  la  that  it 
might  have  been  guarded  againat  by  a  propel 
stipulation.  It  is  tbe  province  of  courts  to  en- 
force contracts,— not  to  make  or  modity  them. 
When   there  ia  neither  fraud,  atxident,   — 


not  a  Judicial  function." 
Emeriek{,'-The  Harriman")!^  U.  8.  Q  Wall. 
173  [19:  6381.  Impossible  conditions  cannot 
be  performed;  and  If  a  person  contracts  to  do 
what  at  the  lime  ia  absolutely  Impossible,  the 
contract  will  not  bind  him,  because  no  man 
can  be  obliged  to  perform  animpoailbtlity;  but 
where  tbe  contract  Is  to  do  a  thing  which  U 
possible  lo  itself,  tbe  performance  Is  not  ex- 
cused by  the  occurrence  of  an  inevitable  acci- 
dent, or  other  contingency,  although  It  wat 

not  fore*  ""  *■- •*- ■■'-'-  •-'- 

control." 
[24:  646]. 

It  appears  that  then  was  some  evidence  to 
the  effeclthal,  prior  to  the  making  of  the  lease, 
tbe  owners  of  the  hotel  had  aomeconTersatlon 
with  one  or  more  insurance  aKenta,  who  re- 
fused lo  insure  the  hotel  building,  and  upon 
this  evidence  tbe  defendania  asked  the  court 
to  charge  the  Jury  that  If  the  plalntids  knew 
that  the  property,  at  the  time  of  the  maklDK 
the  contract,  waa  nol  InturaUe,  or,  if  knawlng 
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plalaUffs  HCled  tn  biid  faith,  and  cfaoiild  not  be 
peTmltted  lo  recoTer.  The  court  reruaed  to  bo 
cliRTge  and  very  properly.  Tlie  evidence  dfs- 
c1o«M  by  the  record,  eveo  It  believed  by  tbe 
Jury,  would  not  have  juallfled  a  verdict  Ihal 
tbe  plaiDiUTi  acted  Id  bad  faith.  It  is  not 
■howD  thst  they  made  any  faUe  repreacDtn 
lions  on  tbs  lubject,  and  tbe  very  fact  that 
■hey  demanded  a  covenant  to  procure  Insur 
ance  from  tbe  defendant  put  the  latter  on  In- 
qutry  m  to  Its  ability  to  procure  It, 

Error  la  alleged  la  tbe  refusal  of  the  court 
tocbarge  that  "if  the  jury  believed  from  the 
evidence  that  Insurance  on  Ibe  properly  in 
question  was  sought  to  be  obtained  at  the 


resenting  the  companies  Insuring  property 
ail  parts  of  the  United  SUtcs.  refused  to  Insure 
the  prnpcrlv  on  lUe  ground  that  such  property 
630]  was  not  Insurable  and  "insurance  com- 
pBDits  would  not  insure  siieb  classes  ot  proper- 
ty, then  tbe  agreeraent  to  Insure  was  impossi- 
ble of  perform attce,  and  plalntilTs  could  not 
recover." 

We  are  not  furnished  tn  this  record,  by  any 
Utl  of  exceptions  or  by  a  certlScate  of  the 
judge,  with  all  the  evidence  on  which  this  re- 
quest to  charge  was  based,  but  assuming  that 
the  evidence  contained  in  the  bill  of  exceptions 
was  all  thai  there  was,  it  would  bave  been  error 
In  Ibe  court  lo  have  given  tbe  Instruction  prayed 
for,  That  evidence  Is  very  far  from  disclosing 
tbe  stale  of  facts  assumed  in  Ibe  request.  Two 
or  three  insurance  agenia,  resident  in  the  city 
of  Jacksonville,  lesllfled  Ihst  on  one  or  two  OC* 
cssiona,  whose  dales  tbey  could  not  fix,  there 
had  been  inoulries  made  by  some  one  repre- 
senting the  derendant  about  insurance.  Giv- 
ing the  utmost  effect  to  the  testimony,  it  alto- 
gether failed  to  show  such  il  case  of  ImpossI* 
bllKv  as  would,  under  the  aulborllles,  have 
discnarged  tbe  defendant  from  the  oMigatioDS 
of  his  contract:  and  wc  think  the  court  would 
not  have  erred  in  so  charging  tbe  jury.  How- 
ever, the  court  left  tbe  question  as  one  of  fact 
to  the  Jury,  and  we  perceive  no  mlsdlreciioD 
In  hts  remarks. 

It  remains  to  consider  the  question  of  tbe 
measure  of  damages  and  some  objectioDs 
made  to  tbe  charge  of  the  court  on  that  subject. 

If  tbe  defendant  subjected  itself,  by  a  valid 
contract,  to  keep  tbe  premises  insured  lo  the 
sum  of  $6,000  auring  tbe  term  of  the  lease, 
and  without  sufBclent  cause  failed  to  do  so, 
and  If  tbe  bote!  was  worth  the  sum  mentioned, 
and  was  wholly  destroyed  by  Sre.  tbe  extent 
of  the  defendant's  liability  would  obviously 
be  the  amount  of  the  plaintiff's  damages, 
namely,  $6,000. 

It  Is  argued  that  the  defendant  received  no 
consideration  for  agreeing  to  Insure  the  prop- 
ertyi  that  It  contracted  to  pay  the  costs  of  in- 
surance as  part  of  the  rental,  and  tbe  cost  of 
tbo  premium  of  insurance  was  the  proper 
measure  of  recovery.  The  obligation  of  the 
leasers  to  rebuild  and  repair  in  caseof  fire,  and 
the  BUipension  of  the  rent  so  long  as  the  prem- 
ises remained  uninhabL(able,formed  the  consid- 
eration of  the  defendant'sagreement  to  Insure; 
630]  and  jre  cannot  accept  the  *proposlli< 
1S9  U.  8. 


that  the  plaintiffs  damagee  arising  out  of  the 
breach  of  the  contract  are  to  be  measured  by 
what  it  would  bave  cost  the  defendant  to  se 
cure  liie  stipulated  Insurance. 

Complaint  is  made  of  the  observations  mad* 
bythejudge  when  instructing  the  jury  as  to 
the  wefaht  which  tbey  should  alve  lo  the  tea- 
limony  in  relation  to  tbevalueot  tbe  property. 
The  teslimony  was  somewhat  conQlcUng,  and 
the  remark  clileSy  criticised  was  lo  the  effect 
that.  In  coming  to  a  codcIubIou,  the  jury 
should  cOQsIder  the  testimony  in  the  light  ot 
their  own  experience  and  knowledge.  We  do 
□ot  regard  such  a  cauMon  as  objectionable. 

In  decldlug  upon  dlKpules  between  litigant 
pnriica.  where  witnesstn  are  naturally  apt  to 
stole  facts  atronfily  in  favor  of  Ibeir  respective 
principals,  the  jury  well  mnj,  and,  in  fact, 
must,  use  their  own  knowledge  and  experience 
In  the  ordinary  affnirs  of  lite  In  enable  them 
to  see  where  Is  tbe  truth.  This  Is  particularly 
true  where,  as  in  tbe  prtatnt  case,  the  contlicE 
was  in  mailer  of  opinion  as  to  tbe  value  of  a 
building  no  lonj^er  In  existence. 

The  plaintiffs  conceiluii  that  alt  Ibe  rent  had' 
been  paid  except  (11)6.07.  wblcb  in  the  decla- 
ration was  demanded.  Tbe  defendant  gave 
DO  evidence  on  ihu  subject,  anil  in  such  a  state 
of  tbe  record  and  of  the  evidence  we  Ibink  no 


lOunt  of  rent  demanded,  unless  the  de- 
fendant sbowcd  that  it  bad  been  paid. 

These  views  cover  all  tbe  assignments  of 
error  which  we  deem  worthy  of  notice,  and 
the  jtidyment  if  the  court  bdoia  i*  affiriMd. 


ELLA  L.  LAINO,  Plff.  in  Err..  [fl31 
THOMAS  Q.  RIONEY. 

[t<oeS.  C.  Reporter's  ed.  G31-Mfi.) 

Qvettiont  of  laie — lau  of  the  Hate — opinion  of 
an  exprrt  vtitntu — effect  of  apptarance — dut 
proeeit  of  law. 

1.  Kioepllons  lo  alleEed  flndlDga  of  fscts.  because 
UDBiip ported  b;  evidence,  pmeot  queatluna  of 
law  reviewable  Id  courla  of  error. 

2.  iDlbeabaeDoeotaiirstaiegtatuteordpclslonon 

of  New  Jersey,  based  upon  an  orlviual  blU.  Iha 
process  under  whloli  whs  served  upon  Ilie  de- 
fendant wltbiD  tlie  state,  and  upon  a  aupplo- 
mcntal  bill,  a  copy  of  wtalch.  with  a  rule  tn  nlead, 
was  served  upon  the  defendant  wltboiit  ttae  slate, 
must  be  deemed  to  express  the  law  of  ttie  state. 

tliat  tbe  cbancellor  of  New  Jersey  erred  In  iblnk- 
lOK  that  Jurlsdlotlon  over  Iba  defendant  person- 
ally WIS  canferred  by  the  service  on  bim  wltbln 
tbe  aiBle  of  tbe  subotena   under   the   original 

of  a  copy  of  the  Bupplcmentsl  bill  and  of  a  rule 
to  plead,  is  Iniuffiulent  lo  show  ttae  law  of  ttae 
State  SB  Biainsc  tbe  cbanccllor's  JudnnioDl  la 
NoTB.— As  lo  effect  ot  appearnna  In  cure  <tt}eeU 

fn  tcrvice  u/  procot.  Us  naniieri-iee,  and   lount  of 

jarwiictinn  ot  suttfeet- mutter,  see  note  tu  Knux  v, 

Sumroers.  £:  UO. 
A*  lo  Khat  U  due  jiforea  i4  liiw,  see   Duie  lo 

Pearson  v.  Tevdull,  £1:  US. 

V«s 
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0(2-534                           Burazm  Codbt  ow  thb  Dkited  Statbb.  Oct.  Teuc, 

tho  case  Uiat.  uodcr  the  Uwt  Bad  pnotloe  of  Ibe  :he  defenttnnl  In  the  court  of  cbancery  of  ibiX 

ttaie,  tbe  delenilanc  was  In  blsoourt,  subject  to  i|aie  wberelu  Blic  Bllepeil  thnt  the  defendant. 

lujuraldlcilonand  bound  by  Its  decreee.  'whose  legal  residence  was  sllll  In  tbe  [033 

t.    Where  the  defendant.  Btlar  Ihe  entry  of  a  de-  ;|ty  of  Elizabeth,  had  COmmilledBdukerrwIlh 

oree  sffalnat  lilm  In  a  slsle  oourt,  appears  in  the  fevent  pereons  on  different  occasiOQB  In  th« 

court  by  counsel  nod  procuroi  a  roodlflcatloD  of  ,i,^,  ^f  jj^^  york,  and  prayed  for  an  absolut* 

Ibe  decree,  he  cannot  suoocfflfui  y  aUaek  the  de-  j,^             j  ,     allmooy.     On  August  4,  1883, 

rr^M.'^iiSv.^^n^i^^^  the  defebdant   appeared   in  the  suit,   by  bU 

.  T.'^.^.           "^^     ^         ^"^      „„„  lollollora  and  counS.  and  filed  an  ani  war  de- 

••  £^"f^l    f''^w?n^^S«™,r^h-t?orf  nyingthe  allegaltons  of  adultery  In  tho  bill. 

lartedlctloiS  Bcound^  precludes  hfm  ti^n.  con-  '"fbl^  b  11  '»   'be  divorce  Bultwherdn^ 

UndlDg  Uiat  be  hai  been  deprived  of  bis  prop-  »lleged    that   the   defendanl   had  committed 

Brty  without  due  procen  of  law,  within  tbe  tduitery  with  a  person  named  In  the  city  of 

meaning  of  the  Federal  Conatltutioa.  New  York,  at  varioua  tlmea  since  the  com- 

TNo.  T&  1  mencemeni  of  the  suit,  and  prayed  that  she 

■■            ^  might  have  tbe  same  relleF  against  the  defend- 

Argtitd   and    SubmitUd  Ifintmbfr  SI,    1391.  mt  "aa  she  might  have  hadif  the  facta  stated 

Dteidtd  January  IS,  1896.  md  charged  by  way  of  auppleraent  had  been 

slated  In  the  origiDal  bill,    and  that  Ibe  mar- 

F    ERROR  to   the  Supreme  Court  of  the  riage   be  dlsaolv^   and  a  aultable  allowanoe 

Btate  of  New  York  1o  review  a  judgment  made  to  her  aa  alimony. 

of  that  court  entered  In  pununnce  of  a  jud;;-  On  April  29,  1687,  an  order  wu  made  by 

meut  of  tbe  Court  of  Appeals  of  that  Rtate  af-  tbe  chancellor  of  New  Jersey  redtiug  the  ap- 

flnnlng  the  judgment  of  the  Special  Term  of  pearance  and  answer  of  the  defendant  to  the 

the  Supn^me  Court,  dismissing  the  complaint  original    bill,  the  filing  of  the  supplemenUl 

Id  an  action  brought  by  Ella  L.  Lalng,  plain-  bjlf^  the  issuing  of  a  subpcena  IhereoTi,  and 

tiff,  against  Thoraaa  O.  Rieuey.  on  a  final  de-  tbat,  the  defen  dan  I  residing  out  of  the  state  of 

cree  of   tbe  New  Jersey  Court  of  Chancery,  "Stvi  Jersey,  process  could  not  be  served  upon 

which   awarded  to  the  plaintifF  certain  costs,  him,  and  directing  that  the  defendant  appear 

GOnnsel  fees,  and  alimony,  as  well  as  a  decree  and   plead,  demur,  or  answer,  to  tbe  aupple- 

of  divorce.  Bttfrted,  and  cau  remanded  for  mental  bill  on  or  before  Hay  IS,  1887,  or  that 
Indefault  thereof  such  decree  be  madeagalost 
him  aa  tbe  chancellor  should  deem  equitable 
and  Just,  and  further  directing  that  a  copy  of 

Statement  by  Mr.  Juttiee  Shlraa:  the  order,  with  a  certified  copy  of  the  aupple- 

Thls  was  an  action  brought  on  August  t,  mental   bill,   should,  within  five  days  thero- 

1687,  In  the  supreme  court  of  the  state  of  New  after,  beserved  upon  the  defendant  personally, 
York  against  Thomas  G.  Rleney,  on  a  final  de-  or.  In  default  of  such  service.  Chat  notice  of 
cne  of  the  court  of  chancery  of  tbe  stale  of  the  order  be  published  as  therein  directed. 
New  Jersey,  whereby  had  lieen  awarded  lo  On  Hay  4,  1S8T,  a  copy  of  this  order  and  of 
Ella  L.  RIgney,  now  Ella  L.  Lalng.  certain  the  supplemental  bill  was  served  oo  the  de- 
COita,  counsel  fees,  (ind  alimony,  as  well  as  a  fendant  personally  In  tbe  city  of  New  York. 
decree  of  divorce.  Ou  May  IS,  1887,  an  order  was  made  by  the 

The  BCIloo   was  tried  at  a  special  term  of  chancellor,  reciting   that   due  notice    of  Ibe 

the  aupreme  court,  before  a  judge  without  a  order   of  the   court  of  April   29,  directing 

Jury,  and  resulted  in  a  judgment  dismissing  the  defendant  to  appear  and  answer  the  aala 

the  complalot.     An  appeal  was  taken  to  the  billon  or  before  Hay  18,  bad  been  duly  eerved, 

ceneral   term  of  the  supreme  court,  and  there  with  a  copy  of  the  supplemental  hilt,  "as  in 

the  judgment  of  the  special  term  was  reversed,  said  order  and  by  the  rules  of  this  court  dl- 

Prora  the  judgment  of  the  general  term  an  sp.  reeled  and  prescribed,"  and  tbstthe  defendant 

peal  was  taken  to  the  court  of  appeals  of  the  had  not  answered  the  same  within  tbe  time 

•tate  of  New  York,  which  court  reversed  the  limited  by  law  'and  said  order,  and  re-  [534 

Judgment  of  Ibe  general  term,  and  affirmed  ferring  the  case  lo  a  special  master  to  ascer- 

Ihat  of    tbe    special    term.     127  N.  Y.  412.  tain  and  report  on  evidence  as  to  the  truth  of 

This  decision  of  tbe  court  of  appeals  was  duly  the  allegation  of  tbe  aaid  bill  and  bis  opinion 

remitted  to   tbe  supreme  court,  and  a  judg-  thereon. 

ment  in  accordance  therewith  was  entered  On  June  lO,  1887.  tbe  special  master  re- 
November  4,  18S1,  which,  by  a  writ  of  error,  ported  lo  (he  court  that  all  material  facta 
baa  been  brought  to  this  court.  charged  in  Ibe  bill  and  supplemental  hill  wera 

It  appears  that  these  partlea  were  married  true,  and  tbat  a  decree  of  divorce  iboutd  be 

Id  the  state  of  New  York  on  February  12,  granted  as  prayed  for. 

1873.  and  continued  to  reside  In  that  slate  un-  On  June  U,  1887,  a  final  decree  was  rea- 

til  January.  1877,  when   they  removed  to  the  dered  by  Ihechancellor.  confirming  Ibe  report, 

elty  of  Elizabeth,  In  the  slate  of  New  Jersey,  granting  a  divorce,  and  awarding  costa,  coun- 

niey  had  two  children,  a  girl  and  a  boy,  who  set    fees,  and    alimony.     The   decree    found 

were  fourteen  and  eleven    years  old  respec-  "tbat  tbe  said  defenoant  haa  been  guilty  of 

Uvely  at  the  lime  of  the  trial.    In  January,  the  crime  of  adultery  charged  against  him  in 

1688,  tho  defendant  ceased  la  support  bis  the  said  hilt  of  complaint  and  tbesupplemental 
family,  and  subsequeotly  abandoned  bis  fam-  bill  thereto,"  and  it  was  "ordered,  adjudged, 
Uy.  and  decreed  tbat   the  said  complalnnni,  BlU 

On  April  23, 1883,  she.  then  being  a  reaident  L.  RIgney,  and  the  said  defendant,  Thomac 

of  tbe  state  of  New  Jersey,  Hied  a  bill  against  O.  RIgney,  be  divorced  from   tb«   bond  of 
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matrimony  for  Ibe  mise  aforessfd,  nnd  the 
marrliige  between  Ibem  U  b ere liy  dissolved  br- 
cordiogly,  and  the  said  parties  are  bereby  Treed 
«nd  diacbarged  from  the  obllgatloDg  thereof." 
It  WM  funher  adjudged  and  decreed  Ibal 
the  custody  of  the  cblliTren  be  awarded  lo  llie 
plalnliff,  and  Ibat  tbe  defendant  pay  bIIhiodt 
ntndenU  UU  at  tbe  rate  of  %\<Xi  per  month 
'*  from  the  flUng  of  the  bill  up  ro  the  date  of 
tbia  order,"  and  Ibereafler  al  Ibe  rate  of  $45 
per  week,  together  wjtb  the  t»>8ta  ot  the  ault, 
and  the  sum  of  (ISO  for  counsel  fees. 

It  appeara  by  the  record  that  In  January, 
1886,  abortly  before  the  trial  of  the  preaent 
case,  which  occurred  In  April,  1888,  the  ds' 
fendant,  by  the  aolicllor  who  had  appeared 
for  him  and  filed  his  aniwer  to  tbe 
bill  In  the  divorce  suit,  applied  for 
taJDed  from  the  chancellor  an  amendment  of 
the  decree  of  June  11,  ItlST,  by  alriklng  out 
from  the  recitals  thereof  the  words  "bill  of 
tompiaintandt/te,"  and  "l/iertto," ao  aato  make 
the  recUal  read,  "and  that  tbe  aald  defendant 
has  been  guilty  of  the  crime  of  adultery 
charged  agaloet  blm  In  the  supplemental  bill." 
In  other  respecla  the  amended  decree  was  pre- 
cisely the  same  as  the  original,  and  as  amended 
waa   enrolled   bj  the  procurement  and  a(  tbe 

It  of  the  defendant. 


03fi1  *Ab  already  alBled,  on  August  4, 1887, 
Mrs.  Rigney  brought  this  action  in  tbe  supreme 
court  of  New  York  upon  tbe  final  decree  of 


the  court  of  chancery  of  New  Jersey 
cover  the  amount  awarded  by  tbe  decree  for 
alimony  and  costs,  no  part  of  which  had  been 

Sid.  The  complaint,  served  December  8, 
37,  eet  forth  Ihe  proceedlnga  and  final  de- 
crM  of  June  11,  1887.  as  they  are  above  stated; 
and  It  further  alleged  that  tbe  defendant,  ac- 
cepting tbe  force  of  the  decree  of  the  New 
Jeraey  court,  had  on  Beptember  18,  1387.  mar- 
ried one  Abble  Abem.  Tbe  complaint  also 
mlleged  that  on  or  about  Hay  4.  1887,  a  cnpy 
ot  the  said  supplemental  bill  and  a  copy  of 
the  order  for  publication  thereof  were  duly 
•erved  upon  Ihe  defendant,  In  the  city  of  New 
York,  bj  tbe  delivery  thereof  to  him  person- 
ally. 

The  defendant.  In  his  answer,  admllled 
"the  making  of  tbe  order  of  Hay  S,  1897, 
■nd  the  service  thereof  and  of  the  supplemental 


In  tlie  state  of  New  Jersey,  the  c 


■tofchiT 


DO  jurlfldictlon  to  mate  any  personal  deci 
■gainst  him  on   (be  supplemental  bill.     The 
terms  of  the  answer,  in  this   particular,  were 

"This  defendant  denies  that  said  court  of 


Mid  suppler 

enter  a  perse    _     _ 

denies  that  such  decree, 
■onal  decree  Bgalnst  this  defendanl,  U  of  any 
TBildlty  or  effect ;  but  he  admits  that  said 
decree  vaa  effectual  to  dissolve  the  marriaee 
HatuB  eililing  between  himand  tbe  plaintiff." 
The  answer  admitted  the  truth  of  the  alle- 
gations ot  the  complaint  that  tbe  defendant, 
acting  on  the  araumptlon  of  the  validity  nf 
the  danroB  nf  divorce,  bad,  on  September  18, 


1887.  married  another  woikbd,  acd  that  aald 

marringe  had  been  solemnized  la  (he  atateof 
New  Jersey  and  also  In  the  state  of  New 
York. 

Mr.  i.  HnbUr  Aaliton  for  plaintiff  In 

Mr.  Hamilton  WaJlla  for  defendant  in 

Mr.  Juiliet  Shiraa  delivered  the  opinloii 

of  the  court: 

The  Federal  question  presented  by  tUf 
record  Is  whether  Ibe  judgment  of  the  New 
York  courts.  In  diimi»Bing  plaintiir'a  com- 
plaint, which  sought  lo  enforce  a  Qnal  decreo 
of  the  court  of  chancery  of  New  Jersey,  gan 
due  effect  to  the  provUions  of  article  4  of  tba 
CoDSlitulion  of  the  United  Stales,  which  n- 
quire  that  full  faith  and  credit  shall  be  Riven 
in  each  state  to  tbe  judicial  proceedings  of 
every  other  state. 

The  record  discloses,  and  It  Is  conceded, 
that,  upon  Its  face,  the  decree  of  tbe  court  of 
chancery  of  New  Jersey  purports  lo  be  a  Una] 
decree,  granling  tbe  divorce,  and  adjudging 
the  payment  of  the  costs  and  alimony  to  i^ 
~  iver  wbich  ibis  suit  was  brought. 

But  the  defendant  seeka  lo  avail  himself  of 
the  well-settled  doctrine  Ibat  It  la  competent 
for  a  defendant  when  sued  in  the  court  of  hit 
domlcll  on  a  judgment  obtained  againat  him 
In  another  alate.  to  show  that  the  court  of 
Bucb  other  stale  had  not  jurisdiction  to  render 
Ibe  judgment  against  blm.  To  eiistain  thia 
position   in    this  court  tbe   defendant    relief 


defendant  waa  never  served  nllh  procosa  la 
New  Jersey  under  said  Bupplemental  bill,  and 
never  appeared  therein  or  answered  thereto, 
and  Ihe  decree  of  the  court  of  chancery  ot 
New  Jersey,  which  was  baaed  entirely  upon 
charges  of  adultery  contained  in   said  suppte- 

al  bill,  did  not,  under  the  laws  of  thttt 

,  brcome  binding  upon  aald  defendant 
person  Bily." 

It  is  undoubtedly  true,  as  claimed  by  tbe  dn- 
fendanl  In  error,  'that  If  the  judgment  0l[B4O 
tbe  court  of  chancery  of  New  Jersey  waa  nut 
binding  upon  tbe  defendant  therein  personally 
In  thai  state,  no  such  force  could  be  given  to 
it  In  tbe  alate  of  New  York;  and  il  la  coo- 
tended  that,  as  by  the  sixth  finding  above  re 
cited,  it  la  found  that  the  decree  wu  not 
binding  personallv  on  the  defendant,  under 
Ibe  laws  of  New  ,)erspy,  Ibe  court  of  appeal! 
of  the  stale  of  New  York  and  tbU  court  mnrt 
accept  and  cannot  review  such  Qndlng.  And 
upon  that  finding  the  court  of  sppent-i  said: 

"Tbe  trial   court  found   upon    undispnied 

evidence  that,  under  tbe  laws  of  Nuw  jencj 

id  tbe  practice  of   Its   court   of   chancery, 

jurisdiction  to  render  a  Judgment  for  altmonj 

-*  -^ostaon  Ihesupplementsl  bill,  enforceablo 

It  state  against  the  defcnd«nt,  could  not 
be  acquired  wilhoul service  of  n  newsubpaoa 
in  the  state,  or  by  his  appearance  in  tbe  action 
subsequent  to  Ibe  flUng  of  the  supplemental 
bill.  .  .  .  Service  wllbln  the  state  waa 
found  10  be,  under  the  law  and  practice  of 

3url  of  chancery  of  New  Jersey,  an  indla- 
peneabte  prerequisite  to  Ihe  rendition  of  ■ 
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paraoiMl  JudimetiL''  Stgnen  r.  Bten^,  187 
N.  T.  413,  416. 

The  plafatiB  duly  eicepted  to  the  flndlogi 
and  concluBioDS,  and  It  Is  well  lettled  tliBt  ez- 
ceplJODs  to  alleged  BQiiings  of  facta,  beCKuae 
nnsupported  by  evidence,  pretent  quwtioni 
of  law  reviowibie  In  courts  of  error. 

Tbe  only  evideDce  adduced  by  the  defead- 
aot  to  suBlaln  bU  side  of  the  iaeue  u  to  Ibe 
law  of  itie  stale  ot  New  Jersey  was  the  teatl- 
mony  of  Daniel  H.  Dlckeneou,  an  allorney 
•nd  counsellor  at  law  of  the  supreme  court  ot 
the  state  ot  New  Jersey,  and  who  had  been 
employed  for  some  years  as  cbief  clerk  Id  the 
chaucetlor'B  office.  This  witness  testified  that, 
under  the  law  and  practice  ot  New  Jersey,  a 
■iipplemeDtul  bill  wns.  as  to  tbe  matter  not 
alleged  in  the  original  bill,  an  Independent 
proceeding,  and  that,  If  there  were  no  service 
of  the  BubpcEDH  Issued  under  tbe  supplemen- 
tary bill  and  no  appearance,  the  defendant 
would,  as  to  tbe  new  matter  contained  In  the 
■uppkmeniary  bill,  not  be  In  courti  but  the 
•ame  witness  leallQed  that  there  was  no  statute 
of  New  Jersey  in  terms  requiring  the  Issuing 
of  a  subpmna  on  any  aupplemental  bill,  nor 
641]  was  *be  able  to  specify  any  New  Jer- 
sey statute  which,  in  hie  opinion,  required 
such  process  to  be  issued  on  a  supplemental 
bill  in  any  suit  in  the  court  of  chaacery  of 
that  state,  nor  could  be  die  any  Judicial  decj- 
alou  In  that  state  holding  such  process  to  be 
necessary.  Ue  also  tasiifled  that,  "by  the 
practice  in  New  Jersey,  if  Ibe  decree  contains 
the  fact  that  be  was  served,  prima  facie  be 
was;  it  It  does  not,  why,  then  there  is  no  de- 
cree binding  him  personally;  but  so  long  as 
tbe  decree  stands  agslnat  bim  in  our  state, 
wby,  of  course.  It  is  a  good  decree."  He  also 
stated  that  the  statute  conferring  jurlsdiciioD 
npoo  the  court  of  chancery  is  In  the  retision 
of  the  New  Jersey  laws  under  tbe  bead  ot 
"Chancery  Acts." 

Tbe  plaintiff  put  In  evidence  so  much  of 
tbe  revuion  as  related  to  the  court  of  chancery 
and  which  discloses  no  provision  wbalever 
requiring  a  new  aubixEna  to  be  issued  on 
any  supplementary  bill  filed  In  the  court  of 
chancery,  but  It  does  contain  provisions 
whereby  orders  directing  absrat  defendanla, 
whether  within  or  without  the  state,  lo  re- 
spond to  the  bli],  and,  on  proof  of  personal 
service  of  such  order,  tbe   chancellor   may 

Eroceed  to  take  evidence  to  subslsDliale  tbe 
ill,  and  to  render  such  decree  as  the  chan- 
cellor shall  Iblak  equiuble  and  Just,  and  that 
any  defendant  upon  whom  such  notice  is 
served  shall  be  bound  by  tbe  decree  In  such 
cause  as  If  he  were  served  with  procau  within 
the  stale.     New  Jersey  Rev.  Slat.  1B77. 

As  tbe  defendant's  only  expert  wiiuesa  tes- 
tified that  the  rules  and  regulations  ot  the 
chancery  court  were  to  be  found  in  tbe  stat- 
utes, it  would  aeem  at  least  questionable 
whether  in  his  opinion  upon  tbe  question  as 
to  how  and  wbiia  that  court  acquire!  Jurisdic- 
tion over  a  defendant  in  an  original  or  supple- 
mental bill  was  competeol  evidence  in  the 
case.  Al  all  events,  we  do  not  tead  his  testi- 
mony as  alleging  that  where  the  court  baa  al- 
ready acquired  Jurisdiction  over  a  defendant 
bv  personal  service  withlD  the  state,  and  then, 
after  appearance  by  counsel,  absents  himself 
«28 


from  the  stale,  and  when  a  supplemental  bin 
Is  flled  In  tbe  suit,  service  on  bim  of  a  new 
subpcena  within  tbe  slate  Is  an  Indispensabla 
prerequisiteto  the  renilitionofa  personal  decree 
on  such  supplemcniHl  bill.  *Aad  when[642 
asked  directly  by  defendant's  counsel  whether 
such  a  decree  would  be  efTectual  In  New  Jer- 
sey to  bind  the  derendaul  personally,  he  an- 
snered:  ''I  hare  ncrnr  known  any  case  do- 
cided  In  New  Jersey  upon  that  poinL" 

Id  Ibe  absence  of  any  statutory  direction  on 
the  subject,  and  of  any  reported  decision  of 
the  supreme  court  of  that  stale,  we  are  Justi- 
fied In  finding  lUe  law  to  lie  as  declared  in  tbe 
very  case  in  hand,  where  tbe  chancellor  of  the 
chancery  cuurt  of  New  Jersey  has  entered  a 
final  decree  based  upon  the  original  bill.'iba 
process  under  wblcb  it  was  served  upon  the 
defendant  wllhiu  the  stale,  and  upon  a  sup- 
plemental bill,  a  copy  of  wbich  with  a  rule 
to  plead  was  served  upon  the  defendant  with- 
out the  stale.  Si)  long  as  this  decree  ataiuls  It 
must  be  deemed  lo  express  the  law  of  the 
state.  If  tbe  defendant  deemed  himself  ag- 
grieved thereby,  his  remedy  was  by  an  ap- 
peal. 

In  iftMft  T.  WiUiam*.  87  TJ.  8.  20  Wall.  22S 
m:£M].  where,  in  a  circuit  court  of  the 
United  Stales,  an  nltempt  was  made  to  destroy 
the  eHect  of  a  Judgment  rendered  by  a  county 
court  by  alleging  error,  this  court  said; 

"The  power  lo  review  and  reverse  tbe  de- 
cision so  made  is  clearly  appellate  in  Its  cb^- 
acter  and  can  be  eierclsed  only  by  an  appel- 
late tribunal  in  a  proceedlug  directly  had  for 
that  purpose.  It  cannot  and  oanhi  not  to  be 
done  by  another  court,  in  another  case,  where 
the  subject  is  presented  incidenlally,  and  a 
reversal  sought  in  such  collateral  proceeding. 
Tbe  settled  rule  of  law  la  that  Jurisdiction 
having  attached  In  tbe  original  case,  every- 
thing done  within  the  power  of  that  Jurisdic- 
tion, wlien  collaterally  questioned,  is  to  be 
held  conclusive  ot  the  rights  of  the  parties, 
unless  Impeached  for  fraud  Every  intend- 
ment is  made  lo  support  the  proceeding.  It 
is  regarded  a*  it  it  were  regular  and  irrever- 
sible tor  error.  In  the  absence  of  fraud  no 
question  can  Im  collaterally  entertained  as  to 
anything  lyln^  within  the  Jurisdlc^onal 
sphere  of  tbe  onginal  case.  Infinite  confusion 
and  mischiefs  would  ensue  if   the  rule  were 


had  tbe  power  to  make  it  and  did  make  It.  It  it 
presumed  to  have  been  properly  made,  and  the 
question  ot  its  'propriety  was  not  open  to[ff43 
examination  upon  tbe  trial  In  tbe  circuit  court. 
These  propositions  are  sustained  by  a  long  and 
unbroken  line  ot  adjudicallons  In  Ibis  court 
The  last  one  was  the  case  of  MelfiU  v.  Z^irnsr, 
88  D.  8.  leWall.  esepnBiSJ.- 
The  principle  wasveryclearly  expressed  by 
Mr.  Jutike  Baldwin  in  VaorKee*  v.  Jackton, 
85  0.  B.  10  Pet.  474  [D:  500]: 

"The  line  which  separates  error  In  Judg- 
ment from  tbe  usurpation  ot  power  Is  veiy 
definite,  and  is  precisely  that  which  denoln 
the  cases  where  a  Judgment  or  decree  Is  revere 
ibie  only  by  an  appellate  court,  or  may  be  de- 
clared a  nullity  collaterally,  when  it  la  offered 
In  evidence  in  an  action  concerning  the  matter 
adjudicated  or  purporting  to  luTe  been  MX 
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In  tbe  one  caae  It  Ib  %  record  ImpoTtlng  nbto- 
lDt«  verity:  Id  the  other,  mere  waate  pitper. 
There  can  be  no  middle  character  ussigiie'l  lo 

iudlclal  proceedings,  which  are  Irrevtraible 
or  error.  Such  U  tbelr  eOect  hctveeo  the 
paxUea  to  the  luit,  and  such  are  llie  InimuDl- 
Uet  nhich  the  law  aflordB  lo  a  plaintiff  who 
hu  obtained  even  an  erroneous  Judgment  or 
etecutlon." 

This  rule  fs  recognized  In  the  state  of  New 
York.  In  Kinnier  t.  Kinnier.  46  N.  T.  542, 
SAm.  Rep.  183.  it  was  Mid: 

"A  judgment  of  a  sister  state  cannot  be  Im- 
peached by  showing  Irregularity  in  the  forms 
of  proceeding  or  a  noncompliance  with  some 
law  of  the  slate  where  the  Judgment  was  ren- 
dered relating  iheretn.  or  that  the  decfuion 
was  erronfous,  JuHsdiclloo  confers  power 
to  render  the  Judgment,  and  it  will  be  regarded 
aa  Tslid  and  binding  until  set  aside  in  the 
court  in  which  it  was  rendered." 

Even  if,  therefore,  ft  wag  the  opinion  of  Mr. 
Dickenson,  the  defendant's  opert  witness, 
thnt  the  chancellor  of  New  Jersey  erred  in 
tuinkinc  tijat  jurlsdiclion  over  the  defendant 
personally  was  conferred  by  the  service  on 
him,  within  theslale.  of  the  subpoena  under 
tbe  original  bill,  and  by  the  service  on  him, 
without  the  state,  of  a  copy  of  the  supple- 
mental bill  andof  a  rule  to  plead,  such  opinion 
dneanot  support  the  finding  of  the  trial  court 
that,  under  the  laws  of  the  state  of  New  Jersey, 
the  decree  sued  on  and  offered  In  evidence  was 
not  binding  upon  tbe  defendant  perwtnally. 
llieapinionof  thechancellor  differed  from  that 
044jof  the  wllness,  and,  what  U  more  "im- 
portant, blsjui^nunlwas  that,  under  the  laws 
and  practice  of  the  stale  of  New  Jersey,  tbe 
defendant  was  in  his  court,  subject  lo  its  Juris- 
diction and  bound  by  Its  decree. 

It  is  contended  on  behalf  of  the  plaintiff  In 
error  that  even  if  the  defendant  could  not 
kave  been  personally  bound  by  a  decree 
based  on  the  supplemental  bill  because  a  sub- 
OBUB  thereunder  had   not  been   served  upon 


n  within  the  slate  of  New  jersey,  yet  that, 
«  the  defendant,  after  the  eniir  of  such  a  de- 
cree  against  him,  appeared  In  ibe  New  Jersey 


rt  by  counsel,  and  procured  a  inndtflcntinn 
of  tbe  decree,  he  thereby  subjected  himself  to 
tbedecree  as  amended. 

It  is  alto  claimed  that,  aa  he  admits  Ihat  be 
acquiesced  in  and  ratined  the  decree,  by  ae- 
cepttng  that  p<irtion  thereof  which  relieved 
him  from  tbe  contract  of  marriage,  he  cannot 
be  heard  to  impeach  the  decree  in  dealfog 
with  the  change  thus  caused  to  his  marital  re- 
lations by  subjectiog  him  to  the  payment  of 
costs  and  alimony. 

The  fact  that  the  defendant  appealed  and 
procured  an  ametidmeDt  of  the  decree  and  its 
enrolment  In  its  final  form  look  place  after 
the  bringing  of  the  present  suli.  and,  to  form 
the  basis  for  the  contention  Ihat  be  thereby 
subjected  himself  to  tbe  decree  as  amended, 
racb  fact  ought,  perhaps,  to  have  been  made 
to  appear  by  an  amended  or  tupplcraenlal  pe- 
HtloD.  But  aa  tbe  amended  decree  was  nut  In 
evidence  by  the  defendant  hlmsctf,  and  was 
treated  by  the  New  York  courts  aa  Ihe  final 
decree,  whose  effect  they  were  conslderlog. 
we  shall  regard  tbe  amended  decree  M  the 
mi  ground  of  the  plBlnilfl't  action. 
UOD.  B. 


A*  the  appearance  of  the  defendant  was  not 
for  the  purpose  of  objecllDg  to  the  jurltdlc- 
tioo  of  tbe  court,  but  was  rather  in  the  n<iiura 
of  an  appeal  to  Its  jurisdiction,  and  as  the  ob- 
jection successfully  made  to  the  decree  aa 
originally  enrolled  was  restricted  to  one  of  its 
recTtalsaod  did  not  attack  the  decree  In  tbe 
respect  that  It  adjudged  Ihal  he  should  pay  tbe 
costs  and  alimony,  there  is  force  in  the  view 
that  he  thereby  waived  any  right  to  further 
object  to  the  decree.  At  all  events,  he  could 
not  successfully  attack  the  decree  collntcriilly 
in  a  court  of  different  Jiirisdictlon,  but  his 
remedy,  if  any  be  had,   would  be   by  way  of 

•It  is  claimed  by  the  defendant  In  crrorl  545 
that  to  hold  bim  personally  bound  liy  tbedecree 
for  Ibe  payment  of  money  would,  In  the  cir- 
cumstances of  the  present  case,  deprive  him  of 
his  property  without  due  process  of  law.  This 
claim  is  baFcd  upon  the  assumption  that  Ibe 
defendant  bad  no  hearing  or  opportunity  to 
be  heard. 

As  Ihia  record  dlKioses  that  tbe  defendant 
was  served  with  process  under  the  original 
bill,  and  appeared  by  counsel,  and  made  an- 
swer, and  was  jiersonally  served  with  acopy 
of  the  supplemental  bill  and  with  an  order  lo 
plead,  and,  after  permitting  himself  to  be  de- 
faulted, did  appear  by  cnunst,-]  and  procure 
the  vacation  of  the  original  decree  and  the  en- 
rolment of  Ihe  decree  amended  In  accordance 
with  his  own  motion,  it  may  fairly  be  f>ald 
that  be  both  had  an  oppcirlunlly  lo  be  lieurd, 
and  was  heard.  His  appearance  by  counsel 
under  tbe  supplcmcnlary  proceedings  was  not 
to  object  to  tbe  jurisdiction  of  the  court,  but 
to  effect  a  change  In  the  rtcllals  of  the  decree 
on  DonJuriKdlcllonsI  grounds.  As  bi-fore 
staled,  we  do  not  deem  It  necessary  lo  con- 
sider the  attentions  on  behalf  of  the  ptHintifl 
In  error  that  by  such  appenra nee  Ihe  defend- 
ant estopped  himself  from  Hllcglng  error  In 
the  decree  whenlhuaamendcd.  but  we  think 
he  certainty  precluded  himself  from  now  cou- 
tending  that  lie  had  been  deprived  of  his  prop- 
erty within  the  meaning  of  tbe  Federal  Coo- 
As,  then,  the  evidence  of  the  defendant  did 
not  avail  lo  show  want  of  Jurisdiction  on  Ihe 
part  of  the  chancery  courl  of  New  Jersey  lo 
render  the  decree  In  question,  and  aa  It  was  ad- 
mllled  Ihat  tbe  decree  remained  wholly  un- 
paid, tbe  plaintifF  below  was  enililed  lo  Judg- 

liia  jvdfftnfTit  of  the  *vprtm»  emirt  iiherthj/ 
reverted,  and  iheeataiiTenutndrdiotheyupTem* 
touTtforfuTlherproereding*  not  iaeontittent  viith 
thtopinion  of  thiM  etmrl. 


BENJAMIN  H.  JOHNSON.  Appt.,  [64G 


(Bee  B.  C  Reporter's  ed.  Hfl  U3.> 
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MA-MS  80PKXHK  CouKT  or  ths  Uhitkd  STAixt.  Oct.  Tebm, 

ooBnlnaoa  of  on Ir  then  matten  which  brtb«  to;  tribe  at  IndUiW  brnuoii  of  UTtrea^ 

terauof8omo»ototCon(tre»aretominmcdtolL  between  luch  trtbe  aod  Ibe  United  Statee,  In- 

1    CnderttielaiolauMofthesotof  Marcha,  1891,  cludtng  the  nameand  kddreBsof  theclklmBDla 

UrtDgtbocourtofolBiQuJurUrticilpoofclaliin  the  dale  of  Ihe  alleged  depredBUooB,  by  wliat 


Xrr?^t^',:;>'""rA"be  p^rSX*^™":^    '^»^  con^n^lx^.  U.e  dau  of  e.emL.a.1'™  and 
m  taken  or  deatrored,  thi'propertT  of  adU-    ' 
aclBlm  ttieralor  la  alearlf  ouulde  tbeitat-    ' 


....f:.^'':ri^f^'ll^Z^,:r.^^  appr,>.a.    wUL  a  refere.ce  to  the  d.te  ^o 

MD.  a  claim  therefor  1*  cleaclr  ouulde  the  .tat.  "'»"»  "^  '*'«  'i^'?  creatine  the  obltgallon  for 

uu,  altOouBh  Ibe  statua  of  the  claimant  bu  P^fiiietit.  to  t>e  made  and  preaented  tu  Caa- 

alnoecbanvedandbeiruBoltlienatthepaHBRe  KTega  at  its  next  reguUraeulon;  aedtbe  Secre- 

ottbeaot.  taiy  ii  authorized   &nd    empowered,   before 

a    A  claim  whlob  ha«  never  been  filed  )□  the  Id-  maklrtK  eucb  report,  to  cause  lucb  a.. il'lloDal 

terior  Departmeat  due*  not  come  wtthln  the  iQTeBligallon  to  be  made  aad  such  further  tea- 

... . ,    jjjjj^ 


each  claim,  together  with  the  m 

APPEAL  from  a  JudKiQent  of  the  Court  of  dences  of  witoeesei  ud  the  teatimoDj  of  each. 

Claims  dUmiuing  for  waol  ot  jutisdictton  and  also  what  funds  are  now  esi«tiDff  or  to  be 

ttChim  of  Ben^mln   H.  Johnson  agaiost  the  derived  by  reason  of  tTealrorotberobMntUHi, 

United  Slates  «<iil.,  to  recover  for  properly  out  of  whfcb  the  same  should  be  paid. 

Uken  from  him  by  the  Ute  Indiana.     Affirmtd.  The  •ubaequent  actt  (3i  StaL  nt  L.  4i-4M; 

See  same  case  below,  2S  Ct.  CL  t  20  Stat,  at  L.  234-968;  36  St&t.  at  L.SSe)BliDply 
make  additional  appropriations  for  the  exami- 

Btatement  by  Mr.  JuMlia  Brcwart  nation  of  the  same  clainiB. 

On  Harcb  8,  1891,  Cnngress  passed  an  act  On  June  30,  1601,  clainumt  filed  hie  petition 

<9t  Slat,  at  L.  &B1)  vesiiog  certain  jurisdiction  In  the  court  of  claims  to  recover  for  property 

in  the  court  of  clsima,  the  material  portion  of  taken  from  bim  on  June  10,  1B66,  by  the  Ute 

which  is  found  in  the  Isisectton,  and  reads  as  Indians.    Subsequently,  and  on  November  17, 

follows:  1893,  be  filed  an  amended  petition  ooaUtiolDg 

"That  in  addition  lo  the  Jurisdiction  which  these  allegalions: 

now  is.  or  may  hereafter  be,  conferred  upon  *''Yourpelilioner,  BenlnminH,  John  [SIS 

the  court  of  claims,  said  court  shall  have  and  son.  a  resiaent  of  Sciplo,  Uillard  county.  In  the 

possess  Jurisdiction  and  authority  to  inquire  territory  of  Otab,  and  a  citizen  of  the  United 

Into  and  finally  adjudicate,  in  tbe  manner  pro-  Btates,  respectfully  shows: 

Tided  in  this  act,  all  claims  of  the  following  "That  he  was  not  a  citizen  ot  the  United 

classes,  namely:  Sutes  on  or  sbout  Ibe  lOLb  day  of  June,  18«, 

"first.    All  claims  for  property  of  citizens  tbe  dale  of  tbe  loss  hereinafter  described,  not 

of  the  United  Slates,  taken  or  destroyed  by  havinf;  taken  out  his  Anal  citizenship  papen 

Indiana  belongUc  to  any  band,  tribe,  or  na-  unlil  18T3. 

lion  in  amity  with  Ihe  Untied  flutes,  without  ■'TbathemovedlotheUniledStateslnlSlS, 

Just  cause  or  provocation  on  the  part  of  the  when  he  was  thirteen  yeorsold, and  has  resided 

owneror  agent  in  charge,  and  not  relumed  or  here  ever  since,  and  was  a  citizen  of  tbe  Ualtad 

paid  for.  Stales  at  the  dale  of  Ihe  paasan  of  tbe  Indloa 

"Second.    Such  jurisdiction  shall  also  ei-  depredation  law  of  March  8,  1801.    36  Stat  at 

tend  lo  all  cases  wliich  have  been  examined  L.  661,  chap.  038. 

and  allowed  by  the  Interior  Department,  and  "That  It  is  admitted  in  allowing  claims  fot 

alaoio  such  cases  as  were  authorized  lo  be  ez-  Indian  depredations  under  tbeact  of  March  8, 

aroincd  under  the  act  of  Congress  maktog  ap-  1885  (1  Rev.  8taL  Supp.  (3d  ed.)  chap.  841,  p. 

propriatlODB  for  tbe  current  and  contingent  113.  note),  it  has  been  the  practice  of  the  In- 

eipciisea  of  the  Indian  department,  and  for  Lerl or  Department  to  interpret  tbe  words  'citl- 

fulBlling    treaty   itipulMtions    with    various  tens  of  the  United  Huies,'  therein  uaed,  as 

Indian  tribestor  the  year  ending  JuneSO.  1886,  meaning  only  those  who  were  citizens  or  had 

and  for  other  purposes,  approved  March  3,  declared  tbefr  intention  to  become  citizens  at 

1885.  and  undersubsequeotacu,  subject,  bow-  the  time  tbe  depredations  were  committed,  and 

ever,  to  ibe  llmltatlona  herelnsfter  provided."  such  citizenship  was  found  when  neither  ai- 

fi47]    "The  act  of  March  3.  1885,  referred  to  leged  nor  testified  to,  where  tbe  contrwy  did 

In  this  2d  clause,  is  found  In  23  t3tat.  at  L.  3S2,  not  appear. 

and  following,   and  the  clause  providing  for  ..... 

eiaminatlon  Is  on  page  376,  and  is  as  follows:  "That  thta  claim  was  never  presented  to  the 

"For  tbe  Investigation  of  certain  Indian  Commissioner  of  Indian  Affairs  nor  to  Con- 
depredation  claims.  9IO.OOO:  and  in  expending  gresa.  nor  any  agent  nor  department  of  tbe 
said  sum  the  Becretarv  of  the  Interior  shall  government." 

cause  a  cumplele  list  of  oil  claims  herein  tore  Whereupon  the  defendants  moved  to  dismlM 

tiled  In  the  Interior  Department  and  which  on  the  ground  that  "the  claimant  was  not  a 

bare  been   approved  la  whole  or  In  part  and  citizen  ot  the  United  Btalea  at  the  time  of  the 

now  remain  unpaid,  and  also  all  eucb  ctaima  depredation  alleged  to  have  been  committed," 

•sore  pending  but  not  yet  eiamlned,  on  behalf  wliich  motion  was  sustained,  and  on  December 

of  citizens  of  the  United  Slates  on  account  of  4,  1893,a  judgmententereddlsmlsslDgthflGOM 

depredations  committed,  chargeable  agolnal  for  want  of  Jurlsdlclion,    M  OU  CI.  1. 

»0  MO  C.  8. 
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JOBXBOlt  T.  USITKD  ST^TUL 


Mr.  John  Wharton  Clark  for  appellant. 
Mr.  CliKrleB  B.  Howry,  AssislaaL  Attor- 
ney GcDoral,  for  appellees. 

Mr.  Jviiitt  Brewer  delivered  tbe  opinion 
of  Ihecnurt: 

049]  *ThG  prinrlpal  question  turUB  on  tbe 
IDBtlcr  of  cilizi'nshlp.  Claimant  was  a  citizen 
ml  tbe  lime  of  the  passage  of  tbe  act  of  ISBl, 
but  not  wben  tbe  wrongs  complalQed  of  were 
committed.  Had  ilia  court  of  claims  Jurlsdlc* 
tionT 

Tbat  court  bas  no  general  Jurisdiction  over 
claims  against  Ihe  Uolted  Btates.  It  can  take 
cogntsatioe  of  only  those  matters  wblcb  by  tbe 
terms  of  some  act  of  Congress  are  jommltlcrl 
lolt.  Sehiilineerw.  UnitedStattt,  1IS5U.  8. 168 
[89:  108], 

Congress  did  not  by  tbe  act  of  1891  assi 
Id  behalf  of  Ifae  United  Btates,  reapocslbillty 
for  all  arts  of  depredation  by  Inillans,  nor 
grant  to  the  court  of  ciaims  aulhorlty  "to  in 

autre  Into  and  fiaallv  adjudicate"  all  claims 
lerefor.  It  carefully  speclfled  thole  which 
might  be  considered  by  that  rourt. 

By  ibe  1st  clause  jurlMllclifln  is  gtven  of 
"cldms  for  property  of  citizens  of  the  United 
Slates  taken  or  destroyed."  Bui  claimant  bas 
BO  such  claim.  It  i«  lor  property  of  an  alien 
taken  and  destroyed.  True,  bo  is  now  a 
sen,  and  was  ai  the  time  of  tbe  passage  of  tbe 
act.  Out  the  language  is  not  "claims  of  citl- 
sens  for  property,"  wblcb  might  Include  bis 
case.  The  deanhion  Is  of  ihe  ciiaractcr  of  tbe 
claim  and  not  of  Ibe  status  of  the  claimant;  if 
theproperly  was  not, when  taken  or  destroyed, 
the  property  of  a  citizen,  a  claim  tberefor  was 
U  tnat  time  clearly  on teldc  tbe  statute;  and 
while  the  Blalus  of  Ihe  claimant  may  have 
changed,  the  nature  of  Ihe  claim  has  not. 
Suppose  Ibe  properly  taken  or  destroyed  bad 
at  the  time  belonj-cd  lo  a  citizen,  and  an  alien 
had  succeeded  by  iDheiilanco  lo  Ihe  riglit  to 
recover  compensalloa  for  lis  loss  or  destruc- 
tion, is  it  not  clear  Ibatsucb  alien  would  have 
a  claim  wtlhln  tbe  very  terms  of  the  net  for 
property  of  a  ciliien  taken  and  destroyed,  and 
upon  what  conelrucllnn  of  ila  lantcuage  could 
the  court  have  refused  lo  take  jurisdlclioiiT 

Further,  tbe  properly  must  have  been  taken 
cr  destroyed  by  Indians  "In  amity  with  the 
United  Slates."  Clearly  that  refers  lo  tbe  Stat- 
ua  of  the  Indians  al  the  time  of  Ibe  depreda- 
tion. Any  other  construclion  would  lead  I o 
manifest  absurdities.  The  certainly  of  this 
dale  renders  equally  certain  tbe  dale  at  which 
dUzensblp  must  eiht  in  the  owner  of  the 
property  taken  or  destroyed, 
A50]  *Mucb  WHS  said  lu  argument  and  many 
ftnthorltlM  are  died  in  tbe  briefs  In  respect  to 
the  difference  between  retrospective  and  pros- 
pective atalulcs,  but  we  fail  to  neelheperirnen- 
ey  of  this  discussion.  Obviously  tbe  act  is  prus- 
{Wclive  In  its  operation,  in  that  It  grants  to  the 
court  of  claims  a  jurisdiction  thai  It  did  not 
theretofore  possess,  and  authorizes  It  lo  the  f  u- 
tareto  hear  and  deiermlnerertaio  claims.  But 
Mtotheclalms  thus  committed  lo  its  consider- 
ation the  slaLule  Is  expressly  retrospective. 
The  last  proviso  in  §2  reads:  "Andprotided 
furtAer.  That  do  suit  or  proceeding  eball  be  al- 
lowed under  this  act  for  any  depredation  which 
■hall  be  committed  after  the  passage  thereof." 
IM  D.  S. 


The  only  quesllon  for  determination  in  tkU 
case  ia  whether  the  claim  presented  is  within 
eiiher  of  Ibe  classes  of  past  wrongs  which  are 
submitted  by  the  act  lo  tbe  Jurisdiction  of  the 
court.  And,  tor  the  reason*  given,  we  ara 
clear  that  il  does  not  come  within  Ihe  Ittclauso 
defining  such  jiirisdicilou. 

Is  It  witbiD  tbcSdclausel 

diction  is  eitended  to  "casa        

eiamiucd  and  allowed  by  the  Interior  Depart- 
ment, and  also  to  such  coses  as  were  anthor- 
ixed  to  be  examined  under  tbe  act  of  Con> 
greas"  of  March  8,  18SS,  and  subsequent  acta. 
As  the  claimant  alleges  In  his  petition  Ibal  hi* 
claim  was  never  presented  to  Ibe  Commissioner 
of  Indian  Affairs,  nor  lo  CoQgreas,  nor  anr 
agent  nor  department  of  the  government,  ft 
was  not  a  case  which  had  been  examined  or 
allowed  by  the  Interior  Department,  and  dnea 
not  come  under  the  flrsi  uf  the  two  classea 
named.  We  turn,  therefore,  to  tbe  act  of 
March  8,  18S5.  to  see  what  cases  were  author- 
lied  lo  be  examined  under  iL 

It  approprlales  (10, 000  for  the  iDvestigallon 
of  certnin  Indian  depredation  claims,  and  in 
describing  Ibem  il  meutlons  such  claims  aa 
had  been  theretofore  died  in  tbe  Interior  De- 
partment and  approved  in  whole  or  in  pai  t, 
and  adds,  "also  such  claims  as  are  pending 
but  not  yet  examined,  on  behalf  of  a  citizen  of 
the  United  Btates  on  account  of  depredations 
committed,"  Inorder  lo  come  wilbin  Ifaesec- 
ond  class  tbe  claim  must  be  oncoti  bcUaltot  a 
citizen  of  the  Uuited  Stales,  and  also  one  pend- 
ing but  notyel  examined.  *lf  It  be  as-  [SSI 
sumcd  Ibal  claimant  was,  on  March  8.  maS,  a 
citizen,  as  may  be  Inferred  from  the  language  of 
tlie  petition,  although  not  explicitly  averred, 
Ihe  queKtiooarlseanbelhcr  the  different  pbraso- 
ology  of  that  act  would  include  a  claim  in  hit 
favor,  although  be  was  not  a  citizen  at  Ibo 
lime  of  the  deprt^ailon.  But  passing  Ihat 
question,  the  claim  must  be  one  then  "pending 
hut  not  yet  examined."  and  this  1siiguai;e, 
taken  In  connection  with  the  words  dewriptive 
of  tbe  prior  class,  manlfeslly  refers  to  such 
claims  as  had  been  presented  for  examination, 
and  so,  in  a  lecbnical  sense  of  the  terra,  were 
pending,  and  does  not  embrace  all  cases  of 
depredations,  whether  claims  therefor  bad 
been  presented  or  not. 

We  are  aware  of  Iheifact  that  the  Interior 
Department,  acting  under  an  opinion  of  ila 
chief  law  clerk,  ot  August  23,  1886,  has  con- 
strued the  autbority  given  by  the  2J  clause  of 
Ibla  act  to  reach  to  all  claims  existing  and  not 
baried,  whether  at  the  date  of  the  act  on  file 
Id  tbe  Interior  DepHrlmenl.  We  quule 
from  that  opiaino,  approved  by  the  auUtant 
secretary,  asfuliows: 

"I  am  of  the  opinion,  however,  Ihat  all 
claims  that  were  nol  barred  March  3. 1883.  ara 
included  wItbiD  the  claims  to  be  investigated, 
ailbough  flied  after  tbe  passage  of  either  Iho 
act  of  188S  or  ISSG,  because  the  act  of  May  29, 
'872,  and  Ihe  rules  and  regulaiioos  made  la 
jursuance  thereof,  require  the  Secretary  of  the 
luterior  to  Investi'gale  such  claims  and  make 
^port  thereof  to  Congress  In  the  same  manner 
I  provided  for  liy  tbe  act  of  March  8,  1885. 
This  act  and  the  rulea  and  regulaiions  adopted 
by  the  Becreiary.  as  provided  for  by  said  act. 
Is  not  repugnant  to  any  provision  uf  g  21U, 
&81 


ovGoi>^Ic 


U1-SS>  BoTREira  CouBT  or  tbk  Vvtrwo  Stated.  Otrr.  Tbkm, 

but  provides  for  tbe  eDforcemeot  and  ei«ca-  of  tiktrtf;  out  hta  Drat  papen,  bat  we  cannot 

lion  of  tlint  secllon.     A«  no  alslulory  bar  «l-  act  upon  aiijt  tuch  BtBlement,  but  muatbegOT- 

tacbcBto  aoy  claim  fcirdepredRttone  conimllted  erned  hj  tbe  BTermrnlB  of  tbe  petition. 
■Ince  Ihc  adoplinn   (it  tbe  Itevlsed   Stututes,        We  see  ndlliing  rise  in  11i«  record  wbicb  re- 

Biich  clnimB  mav  be  Bled  at  an;  lime."  quires  commtnt.     The  judgment  of  th4  tmirt  of 

We  aro  unnlile  to  concur  in'  the  viewa  tbtis  ciaim*  wiu  tonett,  and  U  u  affirmat, 

eiprewed.       Wiiboot    aloppinn    to    Inquire  

wbetber  U.  8.  nev.  SUt.  §  2180,  mny  or  may 

nolbcrepealedby  Ihlaactol   Marcb  3,   1885,  FHANK   CARVER.  P^.  in  Err.. 

and  confeOinfi,  tor  the  purpoaea  o(  this  caae,  r. 

that  auch  seciion  TcmaiDS  in  full  force  and  et  tTNITED  STATES. 

feci,  wo  are  of  the  opinion  thai  tbe  act  of  _     „  „  „  

5531*MRrcb  8.  1886.  i>  specUl  and  limited  Id  (See  B.  G  Heporter'.  ed.  553.5MJ 

iUbC-ipe.  It  purports  to  l>el|miled  for  it  la  for  _p^,.„^  dtel>iTalians-t>,bugu€>U  deelarntion- 
tbe  in»estig.ituin   of   ■ceriatn  Indian  depreda-  rejxHtion—objeclion  U  Uttimony. 

tion  claim-."     Not  only  is  It  by  Ibese  words  rr  j 

reslrlcled.  but  tlie  nicnf^ToesS  of  the  appro-  1.  Declarations  of  the  vlcdm  ot  a  tiomlci'le  as  to 
pnation,  $10  000,  indiraics  Ihc  narrowness  oT  the  'acts  of  the  lioini<:kle.  made  iiniJor  the  im- 
the  Inieslipiilinn  Intended,  and  the  llmlled  prcealnnof  aliDo«itinme<llntodt!j»i>Lutloo.  arend- 
DOmlHT  o!  .'Inlms  wl.icll  wera  designed  lo  be       mlSHlble  Id  evidence  on  a  Ixlal  lor  the  onma. 

FX;iiniiii."l,  The  ciiiiiiis  to  be  reported  are  de-  *•  a  subeoquent  declaration  bj  the  same  pprwin 
fim-d.  KirtI,  ihosc  which  -bave  been  ap-  Ibat  herlormerd.vinBdcclarailon  waitruelsnot 
proved."  Tbisneces^nrlIyllnilt8.BOf>ra8thi8  »;^"i'«"l'l«  "hen  It  does  not  api«ar  whether  .lie 
portion  of  .he  section  is  c'oncern.-d    the  re(K>rt      ^:^erreror"n,':^.:.''ro7er?     ""  "^ 

yMWocl«,m-rr  '.■nrP.l.consuiered^a^^^^^  3_   ^  „^„  „f  a  djing  declaration  canno. 

upon  by  llie  Inierii  r  Department.  It  refir-  to  n^^,,  ^^  admitted  a.  a  reiteration  of  the  allesed 
wiirtl  hiiB  bei,   B'lrl  DOl  wliBtmay  Cw.     It  <1e-       tacts.  If  made  wljen  hope  hsi  been  leKalned, 

fines  i.nd  lnH...I,s,  not  d«.IOS  winch  ml K lit  ^  Tesllmonj- for  which  »  proper  foundation  has 
tli<  TeafU  f  be  presented  nnd  IDVesligaled.  but  not  bteii  laid,  and  which  to  not  leglllniaie  rebut- 
tlio-*  wliich  al  Ihe  date  of  the  act  had  been  ting  testimony,  Is  sufficiently  ob>cied  lobyob- 
fl[ifllly  pnased  upon  and  detcmilneii  b^  tiie  In-  jectlov  tliat  no  foundation  thcrefat  bas  ijeeu 
tcrior  I  >e  I  IS  r  I  men  I.  Tlicre  Is  no  possibility  of  laid,  without  cballrn^lns  It  on  the  sroimd  thai  it 
Connlruelion  wlijcb  would  open  this  clause  lo  U  not  proper  In  rebuttaL 
Include  any  clidmaoIbiT  than  those   already  r^^^   1^211 

considered  and  determined  by  IhodepHrtmcnt, 

Tlieoiliir  cti.use  of  Ihc  feclion  describes -'such  Submitted  Nowmber  tO,  1S9S.     Decided  Jan- 

claims  as  are  pending,  but  notyet  eiamined."  nary  13, 1S96. 

ThaleilhermeansauchdaimsasbaTebeenal.  soTK-F.^v^atpurpousMdenc^oftnto^i,^ 
ready  presen^-d  a  nd  are  before  the  department  j^  j,^  onVoJcuBd  o/  <nm^  see  note  to 

torcoDsliieration.or  it  includes  all  unallowed  Hopt  v  Utah  ak8>3.  '         -< 

Cislmslhen  exislinfc  and  not  barred.     It   tbe       ,j,  ^  „^n  conlenKmi  of  occmed  or«  evMnux 

lallerwaslhelbnuBhlof  Congressinthlsenaet-  ooiHiuthim.soonoteto  Hopt  v.  Di«h,  »  WL 
■nent.  there  was  no  need  of    a  diTislon   Into       DtclanMinru  of  ftifumi  portir  astu  (rtfurv;  tx- 

classes,  for  Iheoaedeocrlpllon  of  claims  exist-  jrrcsttons  o/ vain,  sulfsrino.  e(e.— see  note  to  Trar- 

log  would  inelude  all.  both  those  allowed  and  elen'  Ina.  Co.  t.  Moseley,  Uh  48T. 
Ihnse   not  yel   eiamined   and  allowed;  those      D(clora(ton»c,f  uilrd  jierjoiu  .■rfnreiKo.ertdwiM 

flledandlhoaoDolflled.      The  obvious  Intent  apnlnsi  jMrtu.  •»«  note  to  Clerk  T.Buaseli.l:«). 

was  nol  lo  reach  all  Indian  claims,  bultocall  andLeeds  v.MariQeIns.Oo.1!  SB*. 

fromthelntcrlorDepartmentaaialementofthe  oving  dMlatiKKmi,  trilsn  odrntSsUils  *n  eosn  ot 
claims  then  before  tbe  department,  and  upon  homMdt:  under  sense  of  tmvtnWia  «ta»K  niiwe. 
■uch  preaenlnliOD  to  delermine  lis  future  ac-  q\u.nl  hoptof  raovtru;  bv  siff"*  or  Mirr  nuxltK 
tlon.  And  the  purposeotthe  2d  clauselnlbe  obfnlnal  t)vsnttc<(aeton,-Ju>wns(rtetsiI,'atiutrcIaE« 
act  of  March  8.  1891,  was  to  take  the  cases  to/ottj;  dulv «r court,' dcdarailoni ln/a«or of  a«- 
Whlch  on  March  8,  1865.  were  pending  In  the      "«<'■ 

denarlmcni  and  transfer  them  in  bulk  lo  the      DylnBaeclaratlonsareadmlsrtbloonlyliicassaof 

court  of  claims  bomlclde.  wbeietbe  death  of  tbo  deceased  Is  tha 

It  follows,  therefore,  that  thU  claim,  bavin,  '-f^,^^' J^ 

been  Oled  In  the  department.  -Iocs  not  come  ^^,j^  ,  68  iia.  CO!;  John«,n  ».  Btate.  90  Alt 

wllhlnlbe  category  of  claims  provided  for  In  ^gg.  Hudson  ».  State.  8  OoWw.BBB:  Leiber  v.Com. 

tbeZd  clause  of  the  actcouterring  jutlsdlclion  g  Bu«h.  18;  Wooten  v.  WilSin»,»  Oa.)«a.»»  An. 

uponlhccourt.  Dec.tM:  Hill  v.8tate.41Qa.4U:  SiaUT.Medllaott. 

It  was  further  Insisted  in  the  argument  Ibat  B  Kan.  l!STi State  v.  Bohan,  t&  Kmh.OI;  HsnbaU  v. 

BS3]  lbeclalmact*had  taken  out  bis  first  pa-  Cblcaao  *  &■  B- H- Co.  t8  ULtTS.  IS  Am.  Deo.  Ml; 

pers  at  tha  time  of  the  depredation,  and  there  Barnett  v.  People.  G4  JIL  3%  Htate  v.  Harper,  » 

fore  that  when  he  took  out  his  final  papers  clll-  Ohio  St.  78.85  Am.  Hep,!**:  Montgomery  v.  81*te. 

■ensblD  related  back.and  he  was  eniiiled,  for  all  «>  i?i.^  ",.*"i  ^"'.f^  ^'?«  ^."**"'2i. 

the  benefilsoftbls  ict. to  claim  theprlVilege.  "Af™  5«;::,«,Tp»nTlVSS.m^^^ 

O^tdtohipfromthedateofhlsflrstpapcr..  ^g'-K^V'^^^Vl^'n'^.^BSS^^f^^S: 

But  (here  is  nothing  in  bis  petition  lo  show  j^  crookhamv.Btate.  6  W.Va.  BKh  State  v.  8hel- 

whcn  he  took  them  out,  and  therefore  the  con-  ,„„  j  jqhj^  L.  SSO.  U  Am.  Dee.  SB;  Biownell  t. 

lenllon.  If  It  had  any  foundation  in  law.  bas  paoifloB.  Co.  IT  Ho.  OR;  Kontcomery  t. State, H> 

niiDO  In  fact.    It  is  true,  mention  la  made  In  ipd.B88,«l  Am.  Rcp.gl5. 

IheoploioD  of  the  court  ofclaima  of  tha  time  I>rlD«r  deolantlooaarenotiDoompeteatbeouiss 
MS  ISO  U.  B, 
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CAnvKB  T.  Uhitkd  Statbil 
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IN  ERIIOR  to  tbe  Cltenlt  Court  of  tbe  Unl-ed  I 
Stales  for  the  Weslein  Dislrlct  of  Arkanttu 
to  review  ft  judgmcni  coQTictiDit  Frank  Carver 
of  murder,  Betaud,  andtaatartmandedviith 
a  dirteiionfor  a  not  trial. 

Stalement  by  Mr.  Chief  Juiliea  Fnllarl 

Fraiik  Carver  was  couvlcted  of  ilie  murder 
of  AnDB  JlaledoQ  In  tUe  circuit  court  of  Ibe 
054]  United  Slates  for  tbe  weBtern  'district 
of  Arkansu.  and  leulenced  to  be  banged, 
wbereupon  be  sued  out  Ibie  writ  of  error. 

The  faial  wouod  was  iofllct^d  bv  tbe  dis 
charge  of  a  pistol  on  the  nigbt  of  March  25, 
1895.  at  Muscogee,  Creek  Mailon,  IntUeliidian 
country,  but  tbe  death  occurred  at  Fort  Smith, 
Arkanuu,  Maj  19.  1805. 

In  addition  lo  olber  evidence,  there  waa  tes- 
timony tending  to  show  tb&t  Carver  sod  tbe 
deceaned  were  attached  to  each  olbcr,  that  be 
wa*  very  drunk  od  tbe  night  of  the  homicide. 


and  that  be  wm  Id  tbe  habit  of  carrjlng  k 
pistol,  which  be  was  Qoiiriiihiog  at  that  lime. 
A.  declaration  !□  writing  Id  respect  of  Ihc  cir- 
cumatanccB  attendant  upon  the  commlnalon  n( 
tbe  act,  made  hy  the  deceased  Marcb  £7,  18&5, 
was  admitted  in  evidence  agalnGt  objection  u 
msda  under  a  senae  of  Impending  death. 

Tbe  lestlmony  of  the  clerk  of  the  court, 
Wbeeler,  to  tbe  effect  that  the  deceased,  after 
she  was  brought  to  Port  Smith,  which  waa 
April  14,  1895.  said  that  bcr  former  statement 
was  true,  was  admitted  subject  lo  ancxceptlon 
because  no  proper  foundation  waa  laid  for  Itt 
adm' 


Mr.  Win.  H.  Crft<r«na  for  plalullO  Id 


at  the conBlllutlonai  requirement  IDal  the  accused  | 
SbiU  be  caatroatea  with  wltneMca  aaainst  blm. 
l<Uia  V.  DickiQKiD,  <1  Wis.  £98;  State  v.  Kasb,  7 
Iowa.  UT:  Kobljlns  v.  State,  B  Ohto  St.  1»1:  People 
».  Glenn.  10  CtL  3S;  Brown  v.  Cnm.  IB  Pa.  aSL 
18  Am.  Hop.  TU):  Can.  V.  carer.  l3Ci»h.£ia;Wood- 
■lde«  v.  Plate,!  How.  tHlm.)  6(5;  CamplKll  v.Blate, 
11  Ga.9ra;  Burrcll  v.  Bute.  IS  l^i.  TI3;  Walstoa  v. 
Com.  IB  B.  Hon.  Ifc  iitau  v.  Tllrtimao,  11  IreiJ.  L. 
51%  State  v.Viiniaat,BO  Ucd;  Peuple  v.  tireen.  1 


■,  tbouBh  made  with  a  full  con 
icfaloK  death,  are  atlmiBSlble  ti 


evidence  only  whcrp  the  doatl 
tbesubjoct  uIihGchHrvp.nndtbeolrciiaMiuDCeior 
(be  death  are  the  BuliJr'CL  or  the  dylDtrdpcluniliaDS. 
Rez  V.  Mead,  t  Ram. «  C.  ear,,  i  dowI.  &  R.  1%  Kli 
T.  Hutcbliuon.  9  Bam.  &  C  e08.  note;  Kex  v.  Lluyd, 
4  Car.  *  P.  KB. 

In  one  case  where  A  and  B  were  botti  poisoned 
bj  tbe  same  means,  upon  an  IndlcimenCBRalnn  ibe 
prlaonerforcbe  murder  or  A.  evidence  wassllowed 
lobeffiven  at  the  dylnir  declarations  or  11.  the 
■TDund  Blleaed  bclnic  "that  II  *u  all  one  trunsao- 
tloD."  Krz  V.  Baker.  »  Hood.  A  B.  U:  State  r. 
Terrell,  12  Hlob.  L.  3tl:  State  v.  Wilson,  K  I^  Ann. 


Ther  muBtbemfide.  not  merely  inartfculoniortfs. 
but  onder  tbe  senile  oC  ImiiendiuK  death,  without 
eipetlatlon  or  hope  ot  nrcovery,  Pcopio  v.  Chin 
Hook  Sow.  &I  Cal.  lei:  Fvoi>le  v.  Ah  Dat,  «  CHl.a[i2; 
People  V.  Vcrn.jQ,  31,  CaL  Ifl.  86  Am.  Dtc.  40;  People 
▼.  Lee.  IT  Cal.  JB;  Stale  v.  Garraad,  S  Or.  218;  Dunn 
V.  State,  Z  Ark.  :£>.S5  Am.  Dea.M;  Hais  v.  State.  ID 
Hd.  833:  Hill  V.  Com.  2  Gratt.  EH:  Stale  v.  llUck- 
bom.  eo  N.  a  tTl:  Dlion  v.  State,  IS  Fla.  S38:  Stale 
V.  Pallenon,  a  Vt  808,  U  Am.  Bep.  aH;  Slate  v. 
Canttooy.  34  Minn.  1:  Slat«  v.  Cameron,  X  Chand. 
(Wla.1 17%  FlizFerald  v.  Slate.  11  Neb.  STI;  Bakes  v. 
People,  >  Neb.  UI:  State  v.  Wllann,  t*  Kan.  IN.  SB 
Am.  Bep.ttT;  State  r.  Btman.  W  Uo.  3n>.  People  v. 
Knapp.  £■  Mlob.  lU;  People  v.  Simpson.  tS  Hlcb. 
471:  HontBometr  v.  Bute,  11  Ohio.  424:  Seott  v. 
Faople,  13  111.  US;  Powen  *.  State,  8T  Ind.  144; 
JoDsa  r.  State,  71  Ind.W;  Moraan  f.  State,  31  lad. 
U>;  Smltb  v.  Stau.  B  Humph.  9;  ffaiaton  v.  Com.  IB 
a  Hon.  84:  Com.  v.  Haney.  Jr.  137  Man.  4U;  BUle  T. 
Oanter, »  Vt  SIS;  Brotherlou  v.  People.  TB  H.  T. 
J»,  People  T.  Perry,  B  Abb.  Pr.  N.  B.  £7:  People  v. 
Kntckerboeker,  I  Park.  Olm.  Bep.  «8i  Small 
*.  Ooa.  SI  Pa.  aot:  Dumas  T.  Bute.  BiQa.  IB:  Tbomp- 
WHiv.State.UOa.an'i  Brown  V.  Bute,  81  Hiss.  438: 

180  C.8. 


Lewlsr.  BUle.  l  Smcdes  A  U.  Illh  Jnrdan  v.  Starei 
81  AID.  ah  Walker  r.  State.  IS  Ala.  102-,  May  v.t^uitoi 
5BAIII.W:  Ki  parte  Nettles.  58  Ala.  208:  UvnuvidcM 
T.  Stute,  31  Tex. »»;  UdmnnilBnn  v.Stule,  11  Tei.U* 
State  v.lirunneto.  IB  La.  Ann.  45:  Sule  v.  S|>en()er, 
SO  La.  Ann.  36^*:  Sule  v.  Freeman.  1  SiKVrs,  L.H: 
SUtev.  Pull,  lHa>ka,4t:.  BAm.  Ueo.  a»:  Stater. 
Peace.  1  Joue^  L.  2Glj  Vaw  v.  C>tii.  S  Lel;rli.  78il,  21 
Am.  Dec  SSfi;  Bull  v.  Com.  14  Graft.  Bia;  Unlied 
SMtcti  V.  Woods.  4  Crunch.  C.  C  4>U;  United  Siatos 
V.  Vettcb.l  Cratich,  C.  C  llS;  lilaiu  v.  Quick,  U 
Itlcb.  L.34J: 

It  must  l«  pruved  that  the  man  was  dylns.  Bn4 
Ihurc  must  be  a  scttlod  hopeless  e»p«;iiilion  of 
dtathlathedecUnint.    Rcir.v.  Peel.  2foat.  &  t.SL 

Ttie  t>clieroI  ■  sptcdy  dissoliitloc  'a  (he  teattv 
which  Ibe  competency  of  dyliiB  deulurallona  Is  10 
be  mi'nsurod.  It  Is  not  error  to  admli  ovidcnoe 
Showinit  the  ooniiltlon  of  the  deceased  at  the  Hum 
Bilch  dylnir  declaratlODS  were  made.  Sullivan  v. 
Com.  93  Ph.  284. 

Abio  whether  eonsciousnesB  of  death  oan  bo  In- 

belnR  speechten.  see  UeR.T.  Moriiao,  14  Coi  C.  C.  si:. 
W  Edit.  Bep.  lUoHk's  cd.i  BS3:  lleir.  v.  BedlnKUeld, 
"    -    :.a  C,S41.28EuK.  Bcp.iMonk'aed.lIiST. 


Ida 


at  Ions  . 


Impendlns  deatb.  It  benmiiib  It  It  sallstHCloi 
apiiears  In  any  mode  tbat  they  were  made  un 

exiire<e  laniiiiBBe  ot  tbedcclHrant.  or  be  Inlet 
ttom  bis  evident  danirer,  or  Iho  oplnluns  oF 
icdloal  or  other  Bitendants  slute'l 


of 


his  I 


t  the  CI 


iple  V.  Taylor,  SB  CaL  HO:  People  v.  Gray,  Bl  UbL 
1G4.  44  Am.  Itei>.  MS. 

It  must  l>c  mnde  to  appear  tbat  It  was  mide  un- 
der a  fixed  belioc  and  moral  oonlctloiiIhHtdnitb 
was  then  Impeitdlnir  and  certain  to  follow  almost 
Immediately,  and  othprwlse  under  such  clrcum. 
suncesas  lo  exclude  the  supposition  that  the  de- 
clarant In  meklutr  It  was  InQuenoed  by  malice.  ra> 


nl  rei-overy.  however  lalnt.  still  eilsUnc  In  the 
mind  of  the  declarant,  the  declaration  ia  not 
admtaslble.  PeopleT.  Oivy,  BlCU.ia4.44  Am.Beib 
64B:  Com.  t.  BobertS.  lOB  Uast.  SMi  People  *.  Ander. 
son.  2  Wheel.  C.  C.  386. 

Dy  InK  deolaratlonB  are  nut  admlSBtble  lo  evldeno* 
It  tbe  deolaraat  bad  Ibe  allf bteat  hope  of  reooveiTi 
althouB'b  be  dice  within  ao  bouralterwarda.  P«^ 
pier,  Hod(don,  tSCaLTI^  SI  Am.  Bap.  801 


ovGoi>^Ic 


834,593 


BtmtBU  CovBT  or  t 


Mr.  (7JUef  J^«b'M  Fuller  del Irered  the  opin- 
ion nf  (he  courl: 

While  in  the  admtwion  of  the  decliratloDS 
of  the  TiclJm  as  to  the  facts  of  a  homicide  the 
vtmOBt  caiitiOD  must  be  exerdKd  lo  tbe  end 
that  It  be  BatiBractorilj  eetabti«bed  that  they 
were  made  under  the  impressioii  of  almoel 
Immediate  dissolution,  we  think  that  the  evi- 
dence of  the  state  of  mind  of  Anna  Maledoo. 
In  that  parllcular,  when  the  declaralloD  of 
March  27,  1895,  waamade,  and  which  we  need 
not  recapitulate,  waa  sufflcleat  lo  Juaiify  the 
S5R]circuit  court  in  admitting  *tt.  Maltox  v. 
UnitedSlala.  148  U.  S.  140,  151  [36: 917,  S21]. 
Bui  the  teatimoDT'  of  Wheeler  stands  on  differ- 
eat  ground  and  we  are  of  opinloa  should  not 
haye  been  admitted. 

In  answer  lo  leading  questions,  the  wltuesa 
■aid  that  he  saw  Anna  Maledon  after  she  was 
brought  to  Port  Bmlth;  that  he  asked  her 
whether   the  declaration  of  March  37,  189o, 


I  UoTTED  Stltes.  Oct.  Tsbm, 

waa  trae;  and  that  ibe  replied  "It  wm,  Ib 

e»eiT  particular," 

The  deceased  received  tbe  fatal  wottod 
March  25,  and  her  atatemeut  of  March  97, 
1895,  waa  admitted  as  a  djing  declaration. 
The  interview  with  Wheeler  was  on  or  after 
April  14,  1S95,  and  wlioLher  she  then  spoka 
under  tbe  admunltloo  of  her  approaching  end 
or  inticipated  recovery  does  not  appear. 

It  has  been  held  that  a  declaralion  ia  admb- 
stble  if  made  while  hope  lingers,  if  It  Is  aftei> 
wnrrls  ratified  when  hope  ia  gone  [Rtg.  t, 
S(ee(e.  13  Cos,  C.  C.  168);  or  if  made  when  tbe 
person  is  without  hope,  though  afterwarda  be 
regains  confidence.  8lat«  v.  TVghman,  11 
Ired.  L.  513;  3miiA«r  y.  Cam.  26  Qratt.  &S3,  21 
Am.  Rep.  830;  1  Qreenl.  Et.  [ISlh  ed.J  g  138, 
note  a.  But  llic  repetition  of  a  d^iog  declara- 
tion cannot  ilseir  be  admitted  as  a  reiteration 
of  the  alleged  facts  if  made  when  hope  baa 
been  regained.    Nor  can  we  perceWe  thattbla 


Ahopeof  recovery  sabaequcnttrentertatned  will 
not  affect  Ibe  admlffilblltt;  of  a  deolarstlon  made 

an<1er(heconsclnu>Det«o[lmpen(]lnB<1eBtb.  Blate 
T.  KllRore.  70  Mo.  MB;  Res.  v.  Hubbard,  U  Coi.  a 
C.  ASfi;  Rvtslier  v.  Com.  16  Oratt.  <)fl3,  XI  Am.  Itep. 
SXk  Jackson  v.  Com.  IB  Gratt  US. 

A.  wlienuDdprunaeot|mi>?ndlnBdealh,dealared 
that  th«  shootiDK  was  arcldental;  a  week  afler- 
warda,  while  In  cbeorful  splrlia.  said  her  former 
•tulcmeat  was  a  "aU>rj."  Held,  ihat  her  lasc  siats- 
menlmainotadmwlble.  8ieHBrtv.SiBle.2Les,GeS- 

A  man  was  wounded  lo  a  Qttht  wlib  tbe  defeud- 
ant,  and  on  the  tame  ilu7,   while  ci  peotlutt  to  die. 

He  lived  ten  dara  loDjier,  and  his  phrslclans  ei- 
ptenedthchopeto  blin  that  he  would  recoTer.and 
be  tald,  "I  hope  so 


,   It* 


t  tbat  e 


of  tail  (latemealB  was  admlsilble  on  tbe  trial  ol 
defendant  for  murder.  Swisbec  v.  Com.  M  Qratt. 
•63. 21  Am.  Rep.  BBO. 

The  declaration  mar  be  b;  signs  or  oth^r  anrro- 
priate  modes  of  oomiDunlcBtlon.  People  v.  Bimp- 
■on,  48  Mich.  4T1;  Itez  T.  Hosier.  1  Hood.  C.  C.  B7: 
Com,  V,  Caeer,  U  Cush,  *1T.  U  Am,  Deo.  ISO;  Sec.  V. 
Horiran.  U  Coi.  a  0. 337.  ra  Bn|[.  Hep.  (Maak*B  ed.) 
683:  Reg.  v.  Uedlngfleld,  U  Cox,  a  a  811,  »  Bob. 
Rep.  iHoakted.l  sa. 

It  fi  no  ob]ec[lon  to  their  ailmlBslllllllr  that  ther 
were  made  In  enawer  to  leAdlng-  queatlooa,  or 
obtained  b;  pre«ing  and  eernest  soMcltatloD.  3 
lluDsell.  Crimes  ft  Misdemeanors  l6tb  ed.)  8B0; 
Com.  T.  Casey.  lupro;  Com.  v.  Haner,  W  Uasa.  UA: 
Vasa  v.  Com,  3  LelRfa.  T8B.  £4  Am.  Dec.  806;  Initram 
*,  Stale,  or  Ala.  SIi  Junea  v.  Btaie,  Tl  Ind.  OQ;  Peo- 
ple v.  VlncGnlcSBDcbes.M  Cal.  IT;  BIHIev.  WUauD. 
n  Kau.  IW.  X  Aid.  Rep.  £&7:  Butte  v.  Trlvaa.  Xt  La. 
Ana.  1066.  36  Am.  Rep.  »8;  Rei  V.  Fa^Dt,  7  Car. 
&  P.  E3B:  Rci  V.  Reasoo.  1  Btrante,  tn-.  Rex  v. 
Woodsock.  2  Leaoh,  C  C.  HI. 

An  InatrucdoD  tbat  dylnir declarations  rIvgd  in 
evidence  on  tbe  part  of  tbeataie  are  to  be  received 
wllb  tbe  eame  decree  of  credit  as  U  teitifleil  to 
under  oatb  on  examination  la  erroneous,  Htaie  t, 
Hattaea.  OO  Mo.  Wl;  State  t.  Tanaaat,  80  Mo.  BT; 
Lembeih  v.  State,  W  MIn.  3K. 

Theymust  be  uttered  under  a  sense  of  Impend  Ids 
dissolution,  and  Itdoea  not  matter  tbatdealh  failed 
toBDHue  until  a  cwDtldcrable  time  after suohdeolar- 
atlona  were  mada.  8  RusMlLOrtmea  AHtsdemeBn- 
on  (Bth  ed.)  SU;  Reynolds  T.  Htate,  U  Ala.  tD£: 
Oliver  V.  State,  17  Ala.  187;  HcD-nM  v.  Slate.  8 
Bmedea  &  H.  ttl.  tT  Atn.  Dec  SB;  SbiW  v.  Wilson,  U 
Kan.  lai,  88  Am.  Hep.  XJ:  Com.  v.  Haney,  UI  Mass. 
USi  Com.  T.  Cooper.  8  Allen,  M8.  Bl  An.  Deo.  782; 
Com.  V.  Roberts,  108  Hasa.  SOU  People  v.  blmpson,  16 
fi«4 


HIcb.  at  Rakea  v.  People,  2  Neb.  1ST:  State  v.  RIU 
rore,  TO  Ho.  US;  Swlaber  v.  Com.  £6  Gratt.no.  a 
Am.  Rep.  330;  Slate  v.  Oliver,  t  Haust.  rDcl.i  OSS; 
State  V.  Tllrham.  U  Ired.  L.  813;  SUIe  v.  foil.  1 
Hawks.  US.  «  Am.  Dec  eOS;  Stale  v.  Daniel.  81  Lb 
Ann.  HI;  Fenple  r.  Simpson.  tS  Mioh.  t71;  Rei  v. 
Woodcock.  2  Leacb,  C.  CX  6;  Kex  v.  Tinkler.  1  Rast, 
P.aaM;ltexT.  Moeler,  Mood  C  C  »I;  Rex  v.  Run- 
ner, e  Car,  ft  P.  888;  Cravoo'e  Case,  1  Lew.  C.  C.  77. 

Dj'loB  declarations  are  restricted  to  the  act  ot 
killing  and  to  the  circumalancea  ImmedlatelT  at. 
teudiiig  It  and  tormlDg'  a  part  ot  (he  m  oatie. 
When  tbey  relate  to  former  and  dutlnot  tiaoe- 
acllons,  aud  embtsoe  facts  or  ohoumatances  not 
Immediately  lUustraMair  or  oonnecled  with  the 
declarant's  death,  tbey  are  Inadmbalble.  Walker 
v.State,S:Ala.192;  lien  v.gtate.87Ala.  lOB;  John. 
son  V.  Slate.  IT  Ala.  SIB;  Falre  v.  State.  98  Ala.  74; 
Ratterae  v.  State.  BS  Ga.  G7D:  West  v,  Bute.  7  T^x. 
App.  ISO;  People  v.  Fooa  Ab  Sing.  Si  Cal.  OB;  Vtl. 
Banv.Btate.7Humph.H2;Moeesv.  State,  11  Humph. 
Z3Z:  Hudson  v.  Stale.  S  Coldw.  S5t;  Lelber  v.  Com.» 
Bush,  13;  Luby  v.8laie,I£  Buih,  l;8tataT.8beltoii, 
2  Junea.  U  800,  M  Am.  Dec  S87;  Slate  v.  Wood.  ■ 
Vt  800;  State  v.  Center,  8R  Vt.  388;  Wroe  w.  Slate.  B 
Ohio  St.  480:  Hackett  v.  People.  M  Barb.  STO;  Mar> 
shall  T.  Chlcdio  ft  Q.  B.  R.  Co.  <8  III.  iTi.  SS  Am, 
Dec  881;  Stalo  i.  Tansanc.  80  Ho.  OT:  Bute  v.  Dra- 
per. 85  Ho.  838.  £7  Am.  Rep.  »7;  Htau  V.  CDamben^ 
87  Ho.  406:  Montxomery  v.  State.  80  Ind.  33».  41  Am. 
Sep.  BIS;  Jones  v.  State.  71  Ind.  68;  Weyrloh  v.  Peo- 
ple, 80  111.  80:  Travelers'  Ids.  Co.  v.  Hoaley,  7S  V.  K.I 
Wall.  807  nS:43Tl. 

Wbat  occurs  before  or  after  the  act  baa  been 
done  does  doc  constitute  a  part  of  the  res  outo. 
aiihonKb  the  interval  of  arparatlon  may  lie  very 
brief.  MonlKomery  v.  Bute,  and  Jonas  v.  State, 
nipro;  Wbe<'ler  v.  State,  U  Tad.  873;  Blnna  v.  Sute, 
BT  Tod.  46,  26  Am.  Rep.  IS;  Dlaad  v.  State,  *  Ind.  ant 
Field  r.  Bute,  6T  Uln.  4T4,  84  Am.  Bcp.  476,  and 

Dying  deolaratlons  most  be  at  tbe  time  and  place 
of  SbDOllnf.  In  order  to  be  admitted  on  tbe  around 
tbat  they  are  part  of  tbe  r«  onla.  Before  auoh 
declarations,  alleired  to  have  tieea  made  aome  Ume 
after  tbe  sboottDK.  will  be  admitted  In  evldeooe.lt 
muBt  be  sbown  that  tbe  deotarant  waa  aware  of  hia 
approauhiDR  death.  Kane  v.  Oom.  100  Pa.  Ul;  Keib 
drlck  v.  titate.  68  Mlaa.  138;  Kraner  v.  Bute.  61  HIm. 
158;  Oliver  v.  Bute.  17  Ala.  887;  People  v.  Ah  Lea, 
80  OH.  85;  Terrllnrr  v.  Davis  (Arli-i  10  Pac  KB; 
Lund  V.  TyDKSborouffb,  V  Cush.  86;  Chaptn  ▼.  Marl- 
borouffb.  0  Orar.  m,  B»  Am.  Dec  281;  Com.  T.  Dena- 
raore,  U  Allen,  838;  Wroe  v.  State,  ID  Ohio  St.  M; 
Hurdv.People,2GMleb.«]G;  People  V.  OruoUt,  1 
Park.  Cclm,  Bep,  SaO, 

.60  D.S. 
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!■  otherwlM,  because  tbe  recoril  alBtea  ih&t 
Wheeler  was  anorD  "in  rebultal."  Rebullliig 
evidence  is  eTl<Ienee  in  dealal  of  some  aftlrma- 
tlTecBSeor  fact  wLicb  deFendaDtbasatleinpitd 
to  prove.  Our  atlentlon  liaa  been  called  lo  no 
«Uempt  on  behalf  of  defendant  below  to  proTe 
that  Anna  Ualedon  made  oa  ber  dealh  bed, 
after  her  declaration  of  March  27,  any  retrac- 
tion thereof,  or  any  iitateineut  iDConsislent 
with  It,  if  evidence  to  that  effect  would  have 
Juslifled  the  introduction  of  this  teslimonf  as 
tending  to  rebut  It. 

It  la  true  thai  counsel  for  plidnllff  in  error 
rested  their  objeclioo  on  tbe  ground  that  no 
foundalion  for  Ihe  admiaeioa  of  the  testimony 
was  laid.  But  while  the  omiasion  lo  thallenge 
tbe  evidence  a«  Dut  properly  In  rebuttal  may 
bave  waived  tbe  mere  order  of  proof,  this  did 
not  concede  Ibat  the  want  of  fouodatloa  could 
be  excused  for  any  reason.    Tbe  coolenlion  was 


that  the  foundHiion  must  be  Taid,  and  that  cot- 
eied  'sufflcieotly  every  aiiggeaiioD  that  [550 
the  evidence  was  ndmissible  wlthuul  It.  And  a* 
Ihla  was  not  legitimate  rtbulling  tealimony.  it 
could  not  be  ailmitled  without  the  proper  foiin- 
datl on. although  ihe  order  of  proof  was  wai  veil. 

As  wo  undeiBtand  tbe  record,  a  all  arp  con - 
troveray  was  raised  over  whiit  deceased  bod 
said  at  the  time  of  the  homicide;  and  tbe  evi- 
dence of  Wheeler  may  have  bad  so  imporlaiit 
a  bearing  Ibat  lis  admission  must  be  regarded 
as  prejudicial  error. 

Whether  tbe  homicide  waacomniitted  under 
such  circumstances  as  lo  reduce  tbe  grade  of 
the  crime  from  mtirder  to  manalnughter.  or  «■ 
to  permit  an  acquittal  on  the  ground  of  mis- 
adventure, were  qupntlons  raised  in  the  case 
on  behalf  of  plaintiff  in  error;  and  it  Is  urged 
that  the  eiceptlon  should  tte  sustained  to  the 
'n  ilie  charge  that  "i(  a  man  doe* 


Tbe  cxclnmBtlons  of  deocosed  at  tbe  ttme  be  was 
■faot.  "O  God  1  O  my  Qod  l"-arc  Hdmlnible  as  pnrt 
of  tbG  ru  aeeta.  People  v.  Krowu,  W  l.'el.  Stli; 
Blasnerv.  Scair.a  Tex.  App.  140:  Slate  v.  l-urter. 
M  Iowa,  lai;  Stale  v.  Wagner,  fll  He.  ITH;  Burns  v. 


L  IUl 


TbefoltowlDBqueatlOD  to  tbe  wouniled  man.  and 
bis  anawer,  Bf«  not  ailmlrelble:  "Had  eiihpr  ut 
tbem  threatened  to  Injure  jou  before?"  "Yea: 
mj  wife  (one  or  the  respondenia)  ban  tbreetent^  a 
thousand  times  to  kin  me  before.  Sbe  tbrcateoed 
141  kill  me  before  abe  went  awaj  tbe  lasltime.  8h> 
went  away  lo  July;  I  tbiok.  lliouKb.  It  was  Auiust 
lOtb.  Bhecamebackdarbeloieyeaterday."  Btat« 
T.  Wood,  es  Vt.  B80. 

Wliereltao  declaration  was;  "I  believed  he  (de- 
fendant) was  iiolnfc  after  bti  pistol  wben  be  went 
Inta  tbe  house.  ...  I  bail  teen  blm  at  ibe  liDuse 
with  a  pUtol  betore."— beld.  ibat  tbu  ougbt  tobave 
been  excluded.    State  v.VariBBni.BO  Uo.  ST. 

The  name  of  tbe  person  wbo  oommttled  tbe 
homldde,  as  well  as  ihe  oame  of  bis  vtcClm,  may  be 
proved  by  the  dytnK  declarations  of  tbe  latter. 
DoTle  V.  Stale,  lOft  Jnd.  «a,  55  Am.  Kep.  ilB:  State 
V.  Hamilton,  n  La.  Aon.  400;  Silvester  v.  Slate.  71 
Ala.  17;  Stale  v.  Johnson,  TSUo.  121;  Lliter  v.  BUle, 
1  Tei-  App.  73B- 

Wbere  tbe  deceased  aald,  on  tbe  evetilnir  before 
tlie  momlns  of  ber  death,  "Mr.  F.  ba^  killed  me." 
and.  about  Ihe  aaine  time,  *'I  am  dead;  Mr.  F.  baa 
killed  me."— It  was  beld  that  the  declaratlona  were 
admlHll>le  of  tbe  dylnfr  declnmtlona  o(  the  de- 
eeawd.    Slate  v.  Freeman,  IBpm-re.  L.  «. 

n'bera  two  persona  were  killed  and  A  was  found 
dead  at  a  short  dlatanco  from  bis  bouse,  and  It,  bis 
wife,  wai  tound  In  tbe  bouse  morlully  wounded,— 
heH.tbat  her  dying  declainClonB  wrre  not  admls- 
■Ible  upon  tbe  irlal  for  tbe  muflcr  of  A.  Bron-n 
V.  Com.  73Fa.3:!l,  13Am.  Itep.  TtO;  State  v.  Hoban, 
IS  Kan.  407:  Rrebs  v.  Stnte.  3  Tei.  App.  3*8;  Slate 
r.  ftulltviin.  51  lows.  112;  State  t.  Fliibunb.  S  Ur. 
tH:  Hev.  V.  Wind.  US  L.  J.  M.  C.  ItT. 

The  declarations  ot  tbe  riewased  are  ndmlsnible 
oniv  as  lo  those  thlnirans  to  which  be  won  Id  have 
been  competent  to  icstil 


ihecs 


lionly.  n 


lo  mere  mutters  ot  opinion  or  belief.  People  v. 
Taylor.  WCal.UD:  People  v.  Vliiocnie  Piinchcz.  24 
Ckl.  X:  IVarren  v.  Sinie.fl  Tex.  App.  C2B.  35  Am 
Hep.  745;  Kobcrts  v.  Stale.  S  Tex.  App.  141:  Walker 
T.  Slute,  :n  Ark.a.'l:  Stsle  v.  Chambcrii,S7  Mo,40e; 
State  V.  Draper,  (15  Mo.  3M.  27  Am.  Rep.  287:  Mo- 
Pbersnn  v.StalP.2iGB.  478:  Whiiievv.  Bfotc,  38  On, 
M  Hntierre  v.  Stale.  53  Ga.  570:  SavR^e  v.  State,  18 
Pin.  tO»:  Keyaulds  v.  State,  (>8  Ala.  Sifii  Ben  v.  State, 
IM  0.  S. 


S7  Ala.  103;  Johnson  v.  Slate,  IT  Ala.  61B:  Mow  V. 
SUIe,  35  Ala.  4£1;  McLean  v.  Stale,  16  Als.  Oit;  I'c-o- 
plev.01msIcsd,a)Mlcb.  431:  Uocck  t.  People.  100 
111.  2tS.  3»  Am.  Hep.  SS;  Colllna  v.  Com.  IS  Bush,  S71; 
KrJsoti  v.StHte,7  Kumpb.  BtS-.  Binng  v.8tate.4S  Ind. 
311:  Mouttromery  v.  State.  30  Ind.  338,  41  Am.  Uep. 
hl^:  Wroev.  State,  SO  ObloSLUO:  Stale  v.tVlillams, 
a;  N.  C.  12;  People  v.  Shaw,  S3  N.  T.  38;  UnlteJ 
Stnlea  v.  Velleh,  1  Cranch,  C.  C.  115. 

The  ascertainment  of  tbe  primary  fasts  Is  for  tlie 
court.  The  Judicial  mind  must  be  sallsBed  and 
when  eetlsBeil  that  the  requalte  predicate  is  eatati- 
llabed.  tbe  duty  to  recelretbe  evidence  Is  Impera- 
tive. Ward  r.  State.  IS  Ala.  411:  McLean  v.Blata, 
IS  Ala.  67%  Wills  V. Stale. 74  Ala-El:  Ktlpatrlok  v, 
I>)m.  31  Pa.  IW;  Keboe  v.  Com,  86  Pa.  U7;  People  v. 
Smith,  104  N.  Y.  4S1.58Am.  Kep.  637:  Donnelly  v. 
Slatp.  28  N.J.  L.  801:  Com.  v.  Hurray.  Aahm,<l:Slala 
v.PrBiler.lHousi.Crlm,  Rep.  178:  Svtlsher  v.  Oim. 
28  Oratt.  KB,  21  Am.  Kep.  330;  Stale  v.  Williams,  8S 
N.  C.  02;  Owens  v-  State,  W  Hiss.  &4T:  I«mt>etb 
v.  tilBle,  !a  MlsB.  tat.  Bonn  V.  Slate,  t  Lea,  610; 
Stale  V.  CtanlleDy,84  Minn.  1;  State  v.  Blllolt.  4S 
lowB,  488;  State  v.  Johnson.  7S  Mo.  121;  Dole*  v. 
Slaie.S71nd.S5S;  Jones  ?.  State.  71  Ind.  88:  Rtarkcy 
V.  People.  IT  111- 17;  Peopls  v.  Qlenn,  lOCal.lC;  8tat« 
V-  Ah  Lee.  T  Or.  237. 

But  tbe  court  can  determine  only  aa  to  tbead- 
mlealblllty  of  dyintr  declarations.  Tbelr  wcl^bt  or 
credit  must  he  left  to  tbe  Jury.  Campbell  v.  State, 
88Ark.60B:  State  v.  McCnnon.Bl  Mo.  160:  Walker 
V.  State,  8)  Tex,  386;  People  v.  Abbott  i(3aL)  I  Pao. 
780:  Donnelly  v.  Stale.  i«  N.  J.  L.  4tl<,  and  Wl; 
Doles  V.  Stale,  supra.'  Com- v.  Casey,  U  Cush.  417.  CD 


s  ot  tbe  docensed  a 


a  his 


favor.  Rex  v.  Scnlfe,  1  Hood.  *  R.  591;  People  v, 
Knepp,  SB  Mich.  112;  Moore  v.  Stale,  •npti;  Moeck 
V.  People  lOU  III.VV!.  89  Am.  Kep. 38;  Adams  V.  Pen. 
pie,  47  111.  376;  Hattuz  r.  Unltad  aiatea.  14a  U.  S. 
140  (36:817). 

When  Ibe  dcclarint,  ft  llvins,  would  have  t>eeD 
incompetent  to  tesUty  by  reason  ot  Infamy  and 
itie  like,  bis  dylntc  dealsratlans  are InnOmiaSible. 
I  Un-enl.  Ev.  il4ib  ed.i  1 151:  Nesbit  v.  Stale.  IStia. 
2ns:  Walker  T.  State,  ae  Ark.  £21. 

Tbe  dying  declnratlnn  of  a  buibeod  Is  compel  en  ( 
evidence  aaalnst  the  wife,  on  ber  trial  for  hismuiw 
der.  to  show  hPr  kuIII;  and  on  tbe  trial  of  Ihe  bus- 
band  for  [be  murder  ot  ba  wife,  ber  dying  declara- 
llona  are  evidence  agftlnet  blm.  Moore  v.  State,  U 
Ala.  704:  People  v.  Qn«D.  1  Denlu,  814;  Pennsyl- 
vaola  V.  DWOpa,  Add.  38L 
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bot  exerclK  the  blgbett  ixMslble  care  tbat  be 
CKD  exercise  uniler  the  circumRtBDces,  wben 
banilllng  QreHrma.bia  act  pnwes  out  of  ibfkl 
rlusiflralion  known  Man  accidenl."  Bui  we 
do  Dol  feel  callet]  upon  to  coDfllder  tbli  ques- 
tiou  or  any  of  the  oiber  errors  aislgned,  u 
tbey  tnfiy  not  arise  no  a  oew  Irial  in  tbo  form 
Id  wblcli  ttic;  am  sow  presented. 

Jvdgmtnt  rtverted,  and  eauie  remanded  teith 
a  diriclion  to  ut  atidt  tht  verdiet  and  grant  a 
MM  trial. 


(See  B.  C.  Beporter'a  oJ.  IU-S6L} 

Federal  fiiMdon— uAm  vol  prf$enttd— denial 
of  Federal  rit/lil— order  of  circuit  court,  how 
reviewed — lehen  reneteabie  on  ttate judgment 
— rcmotat  of  eavte. 


A.  If  Bttatenourtproeeedi  to  j 
Dotwllbstandlna  an  appllcntli 
tullng  <□  retaining  I  bo  onM  w 
tbla  oourt  alter  Qoal  Judgment,  under  U.  8.  fia*. 

Btat-tm. 

T.  Ifacaiebe  removed  to  tbedroullcourt  and  a 
motion  to  remand  be  made  and  denied,  tben  after 
floaUudviDent Ihe aoUoa ol  tbe  olroaltuourtla 
refuilnic  to  remand  tear  be  rerlewed  here  Oa 

I.  II  the  circuit  oourt  and  the  itste  court  go  to 
iudHmcnt  mpecllvelr.  eacli  JudgmEDt  la  open  to 
lerlBloo  Id  tbe  approprlalo  mode. 

I    Tbe  denial  of  an  application  to  rt 


tbo  Btate  coart.  vblch  hai  taken  no  action  In  tbe 
mean  time. 

D.    If  the  olrcnlt  eo 
the  Mate  oourt  the  re 
menl.  the  action  of 
viewablH  ou  writ  ot  e 

rt   remanda 
pon  proceed 

tolbialJudK. 
urt  la  not  le- 
adgment. 

[No.  627.] 
Bubmitled  Dteemier  9. 1895.    Decided  January 


te  oourt  whicb  resu  on  lude- 
liiTolvlnitaFedcrelqiieaUoa. 
"  e  Jud^ent, 


&  A  dedilou  ot  a  atale  court  whicb  dnea  not  quee- 
tlou  the  ratlditT  of  an  act  of  ConjirefB  or  deny 
any  rlitit  claimed  under  It  doea  not  present  a 

Feden]  question. 
■.    Thenppoliilmentof arecelverforacorpiiratlon 
by  a  Frdpial  court  before  such  an  appointment  la 
la  Inelleeiual  to  deveat  Ihe 


ulof  tl 


tsof  II 


>r  detodt  ila  right  to  enforce  lie 

Judliuicnt  tor  an  aecuundDg  and  oiher  relief 

aouaht  In  a  Eult  vblcb  bad  been  pending  ■ererul 

yciin.  and  In  which  n  rrcclvcr  bud  been  asked  and 

direction  tliereror  made  by  an  appellate  court  on 

remandlnn  the  coae  prior  to  the  eppolnunent  by 

the  Federal  court, 

i.    The  declalon  or  a  state  oourt  that  the  rule  that 

the  court  wblch  first  acquires  Jurlgdlcllon  ot  the 

BubJect-niDttorof  an  action  will  reuiln  It  until 

the   controversy  fa  Snaliy  determined  appllee. 

and  ihat  thb  appointment  of  a  receiver  by  tbe 

Dnlled  Stales  ciioult  oourt  was  under  the  clr- 

oumFtnncca  Ineffectual  to  devest  tbe  control  ot 

the  slate  court  over  tbe  osaeta  olacompaur,— 

den  les  no  Federal  right. 

&,    An  urdcr  of  tbe  circuit  court  remandlngaoauac 

to  a  Hate  court  cannot  be  reviewed  In  this  court 

by  any  dlt«ct  proceed  Ing  for  that  purpoee. 

Nora.— .lit  In  ^rla^lcf  ton  <n  Uis  Unttcd  Slatet  Sv- 

ftenu  CoiHt,tBlicrt  Ftilernlqvation  nrliK*.  ortChere 

onedraion  in  gu^lion  atdttUu.  lrtalii.or  fiondtlu- 

(ton,  see  notes  to  Murtlu  v.  Hunter. 4: ST: Matthews 

T.Zane.e:a:it:  Winiamar.  Nnnis.StSTI. 

A*  to  jurlsil(clf"n  of  Dhtfol  Slater  Supreme 
flourl  to  derlars  italc  law  vnid  at  (n  cntuttcl  uUh 
state  CnTittltnUon:  t"  rictoe  decreet  of  stale  enurls  a» 
t»  eoii'tracHon  of  Mate  lam,~see,  note*  to  Hart  v. 
I^mpblre,  T:  STV:  Oonimerclal  Bank  t.  Bucking. 
bim.  lEilW. 

Ai  10  JuHstllctfon  of  nderal  over  sfais  enurtt: 
tuernUu  of  Ftdera  I  giiritlon.'  uJUtt  nnulitul  eiledeitil 
qusKI'm.— see  note  to  Uambllu  v.Western  Land  CIo. 
«:m. 

At  to  renionil  of  cotuet  fmm  itate  to  Fuleral  mints 
tgksre  Untied  Statte  Conitilutfon,  net  of  rontrett 
or  trMly  eomo  fn  gurilfun.  see  note  to  Little  York 
Oold  WaablDK  «  IV.  Co.  T.  Keyo,  M:  aM. 


IN  ERROn  to  the  Supreme  Court  of  the 
State  of  Nebrnska  lo  review  ajudement  of 
thai  coiirl  against  the  de rendu nt,  The  Hlasourt 
PaciflcRHiTwHvCompaQv.tn  an  action  brouphl 
by  John  Fitzgerald,  on  behalf  of  himself  kod 
all  other  atockboldera  ot  tbe  Fitzgerald  &  Mai- 
lory  Con strucLioQ  Company  against  said  rail' 
wajr  company  et  lU,  tor  an  accounting,  and 
to  declare  null  and  void  certain  action  of 
the  direclora  and  arrangementa  between  Iha 
Missouri  Pacidc  Company  and  Ihe  construc- 
tion company,  and  far  tbe  payment  of  mon- 
eys due  ihe  construction  company,  etc.  Pend- 
ing (he  aclion,  Mary  Fitzitprald  waaappoinled 
sdmlnlstralrix  of  John  Fit z:j(-ra1d.  (Jn  motion 
to  ditm'ie  or  ajfliin.     Dmnitted. 

Bee  same  case  below,  45  Fed.  Rep.  812,  41 
Neb.  874. 

Slatementby  W-.  f^iffJottieeTaUert 
This  was  a  pelitlon  flli-d  December  24.  1888, 
In  the  diatricl  court  for  Lancaster  county, 
Nebraska,  by  .Tohii  Fitzgerald,  suing  on  be- 
half  of  himself  and  all  other  ttockhmdera  of 
the  Fitzgerald  A  Mallory  Construction  Com- 
pany Bgxinst  that  company  and  the  Mfasourl 
Pactllc  Knilnay  Company,  a  corporation  or- 
ganized under  the  laws  of  Missouri,  Kansas, 
and  Nebraska.  Tbe  petition  was  based  on 
two  conlrocfa  (copies  nt  which  were  annexed), 
one  bearing  date  April  38,  188S.  between  the 
Filigerald  &  Malliiry  Conslrucilon  Company 
ttud  t)ieDt;nver.  McniphiB,&AtlaiilicnHi1WRv 
Company, ai-orporation*organ[zedunder[fiS8 
Ihe  lawB  of  the  stale  of  Kansas.  By  thli  ci>n- 
tract  the  construction  company  agreed  lo  build 
a  raiirond  in  Eansiis  from  Ihe  east  to  the  weat 
line  of  that  stale;  lo  furnish  all  materials  Bn<l 
money:  to  equip  the  aame  with  at  least  11,000 
ot  rolling  stock  per  mile;  to  grade  the  line  ac- 
cording to  tbe  engineer's  aurvejs:  to  furnlsli 
onk  ties  on  curves  not  leaa  Ihao  2,600  to  the 
mile,  and  steel  rails  not  leas  than  26  poundl  to 
ibe  yard ;  to  but  id  such  depots  and  siatlona  ai 
the  Denver  company  should  require,  and  all 
necessary  sidings  or  turnouts,  and,  generallj, 
'  tbe  road  equal  to  railroads  tbon 
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\mag  built  tn  lOUtbeTn  Eausfts.  The  DeuTer 
company  agreed  lo  pay  $16,000  per  milo  of  Its 
full  pitld  capital  rWck  for  every  mile  nf  com- 

SIet«d  road  constructed,  and  $16,000,  Id  Ita 
nt-mongB^  bonds,  per  mile  of  single  track 
of  the  road,  which  bonds  were  each  Ui  be  tor 
$1,000,  or  such  other  denomlDstlon  as  the  par- 
ties should  agree  upou,  driiw  interest  at  5  per 
cent,  be  dated  Jul;  1,  1888,  run  thirty  yean 
from  date,  and  be  secured  bv  a  trust  deed 
OD  the  line  and  branches,  Tney  were  to  bo 
delivered  as  the  coQslructioD  company  re- 
quired tbem.  The  Denver  compnny  was 
kilo  to  deliver  to  the  coosiructiou  company 
all  manlcipal  and  county  bonds  voted  and 
to  be  Toled  in  aid  of  the  railroad,  and  ait 
donations  thereto,  aad  procure  the  right  of 
way  in  advance  of  the  work  so  sa  not  to  delay 
the  consltuctlon,  but  the  construcLiou  com 
pauy  wss  lo  pay  for  the  right  of  way. 

The  other  contract,  dated  May  4.  1836,  waa 
between  the  Missouri  PaciOc  naiiway  Com- 
pany aod  the  construction  company.  It  re- 
cltei)  the  contract  of  April  28,  and  also  that 
the  Missouri  Pacific  company  desired  to  ob- 
tain control  of  the  railway.  The  conatruclion 
company  agreed  to  sell  to  the  Hissouri  Pacific 
oompany  all  the  Becurlltee  which  it  should  re- 
ceive under  the  first  contract,  for  which  the 
Missouri  Pacific  company  was  to  deliver  to  it 
S  per  cent  bonds  at  the  rate  of  $12,000  per 
mileot  completed  road.  The  Missouri  Pacific 
<»mpaD;  also  agreed  to  transport  at  coat  the 
men  and  materials  of  the  construction  com- 
pany while  It  was  carrvlog  on  the  work. 

The  petition  alleged  that  the  construction 
05ft]  company  was  a  •corporation  of  Iowa, 
havinga  capital  of  a  million  and  a  half,  divided 
Into  sbarea  of  $100  each,  of  which  Fitzgerald 
held  ll.SOO.  8.  H.  Mallorr.  $1,S00.  and  Oould 
and  other  citizens  of  New  York, something  over 
$10,000;  that  (he  holders  of  over  S,000  shares 
were  offlcera  and  directors  of  the  Missouri 
Pacific  company:  and  that  the  bankers  of  the 
latter  company  held  2,000  shares.  It  was  fur- 
ther alleged  that  Bhortlr  after  the  eiecuiion 
of  the  two  contracts,  all  the  directors  of  the 
Denver  company,  except  Fitzgerald  and  Mal- 
loiT.  resigned,  aod  their  places  were  filled  by 
omcers  and  directors  of  the  Missouri  Pacific 
company:  that  the  directory  of  the  construc- 
tion company  was  so  changed  that  of  Its  five 
directors  three  were  connected  with  the  Mis- 
souri Pacific  company,  Fitzgerald  and  Mallory 
being  the  other  two.  The  work  in  the  field 
was  carried  on  by  Fitzgerald  and  Mallory, 
and  the  financial  deaiinza  of  the  Denver  and 
the  construction  companies  were  in  the  bands 
of  the  New  York  directors.     Fitzgerald  com- 

Slalned  of  many  transactions  of  the  New  York 
Iteclors  of  the  construction  company  which 
were  prejudicial  to  himself  and  otlier creditors 
and  stockholders  and  in  the  Interest  of  the 
Missouri  Pacific  company. 

The  road  was  built  by  the  construction  com- 
pany, and  Fitzgerald  alleged  that,  after  that 
was  accomplUhed,  he  made  efforts  to  secure 
an  accounting  between  the  MisMJuri  Pacific 
and  the  construction  compHOJes,  which  were 
nnxuccessful,  and  he  brought  the  suit  aa  a 
stockholder  tor  the  purpose  of  settling  the 
dealings  between  the  two  companies. 

The  peUtlon  also  averred  that  Ibe  Denver 
IGO  V.  S.  U.  S.,  Book  40.  S4 


company  failed  to  comply  with  the  prorlsiotM 
of  the  contract  In  reference  to  procuring  tlw 
right  of  way,  to  the  damage  of  the  construc- 
tion compnny,  for  which  It  charged  that  tha 
Mlasouri  Pacific  company  was  liable. 

U  was  also  alleged  ttiat  the  conatmcIIOQ 
company  not  only  owed  Fitzgerald  a  larn 
amount  of  money,  but  for  money  expended  In 
the  bringing  of  this  as  well  as  other  suits,  for 
attorneys'  fees,  and  other  like  matters,  for 
which  he  aske^l  reimbursement. 

*Tho  prayer  of  the  petition  was  that  anfSOO 
accounting  be  had  between  theMlswuriPaciflo 
company  and  llie  coDstructlon  company;  that 
certain  action  of  the  board  of  directors  and  ar- 
rangements between  the  Missouri  Padflccoin- 
pany  and  the  construrtlon  company  be  de- 
clared null  and  void;  that  the  Missouri  Pactfill 
company  be  compelled  to  account  In  relation 
to  certain  enumerated  matters  and  generally, 
and  pay  over  all  moneys  found  due  lo  the  con> 
siruclion  company:  also  that  complainant  "bo 
reimbursed  for  ail  expensea  and  attorneys'  feel 
In  other  suits  that  he  has  been  forced  by  tb« 
action  of  said  directors  to  commence,  aa  woU 
OS  in  this  case:"  and  for  generol  relief. 

The  answerof  the  Missouri  Pacific  compao/ 
was  filed  January  IS,  1889.  and  admitted  that 
defendant  waa  a  corporation  duly  organized 
under  Ibe  laws  of  Missouri,  Kansas,  and  Ne- 
braska; but  averred  Dial  the  liability  proceeded 
on,  if  any,  was  a  liability  of  the  company  ln> 
Gorporsted  under  the  laws  of  the  state  of  Kan- 
sas. It  charged  that  while  the  contract  be- 
tween the  Denver  and  construction  companid 
required  the  Denver  company  to  acquire  the 
right  ot  way,  the  construction  company  under- 
took to  procure  tt  and  became  responsible  to 
the  Missouri  Pacific  company  for  a  good  title; 
that  some  10  or  more  miles  of  the  ratlroM 
were  built  over  the  public  lands  without  com- 
plying with  the  act  of  Congress  of  March  S, 
1^5,  granting  to  railroads  the  right  of  waj 
through  the  public  lands,  so  that  for  that  dia- 
tance  of  the  road  the  Missouri  Pacific  com- 
pany did  not  acquire  such  title  as  it  was  enti- 
tled lo,  and  it  claimed  that  If  there  should  be 
an  accounllng  between  the  construction  com- 
pany and  itself,  it  should  not  be  required  to 
pay  or  account  for  any  portion  of  the  line 
where  the  lawful  right  of  way  had  not  been 
secured,  and  that  a  deduction  of  $12,000  per 
mile  of  railroad  so  situated  should  be  made. 
The  answer  further  alleged  Ihat  Fitzgerald  bad 
theretofore  commenced  suit  in  the  district 
court  of  Lancaster  county,  Nebraska,  agalnrt 
the  construction  company  to  recover  a  mim 
exceeding  $90,000,  and  caused  garnishee  pro- 
ceeding* to  be  Inslitnted  against  the  MIuodtI 
Pacific  company,  upon  which  It  was  required 
lo'aoswer  as  to  ait  moneys  in  It*  haod*or[ff61 
under  its  control  belonging  to  the  construction 
company  or  due  from  the  Missouri  PaciSo 
company  thereto,  but  that  it  had  no  interest  In 
Fitzgerald's  individual  claim  or  knowledge 
concerning  the  merits  thereof.  Various  other 
admissions,  denials,  and  averment*  were  mxdo 
in  the  answer  upon  the  merits,  whidi  it  !■ 
unnecessary  lo  set  forth.  The  construction 
company  ^ed  a  demurrer  to  the  pelllion. 

On  theeameday,  January  10,1889,  the  Hit- 
Bouri  Psclfic  company  filed  its  petition  to  re- 
move the  cause  (o  the  circuit  court  of  Um 
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Untted  Stales  for  tbe  aisirict  of  Nebraska  on 
two  grounilg.  diverse  citizenship  and  tlie  quea- 
lloa  nilsed  by  Ibe  claim  of  the  HIssouri  Pacific 
compaay  In  respect  of  part  of  tbo  Tosd  cod- 
■trucleil  over  the  public  lands.  It  appeared 
from  the  pleadings  that  Fitzgerald  was  a  c[t 
Iten  of  Nebraska,  and  that  tbe  constniclinn 
company  was  a  corporation  of  Iowa;  tbat  tbe 
Missouri  Paciflc  company  was  a  corporation 
organized  under  the  laws  of  Kansas,  Missouri, 
and  Nebraska;  but  In  lis  answpr.  as  already 
stated,  the  Missouri  Paciflc  company  claimed 
thai  ilwasaottbecorporalionreferreil  tola  Che 
petitioD,  and  thai  the  Ifabllttles  arising  under 
the  coDtract  were  liabilities  of  tbe  compsny 
orgauIzM  and  existing  under  Ihe  lawa  of  Kan- 
Ms.  The  ci>n'>lriic11on  compaoy  also  fllud  a 
pi'li)ii)n  Tit  rcnioval. 

Tliedixlricl  rnurt  drnlcd  the  petitions  nnd 
n-futod  to  arii'pl  ilic  Imiida.  The  Missouri 
I'ltcillc  company,  bowcvi-r,  Qled  the  reconl  lo 
the  circuit  court  of  the  United  Blalea,  and  Fltz- 

Srald  filed  a  motion  to  remand  and  a  plea  to 
e  jurisdiction,  which  rnolioo  was  dcnii'il  and 
the  iili'A  ovcrmleil,  and  ihu  cau'e  was  referred 
IC  '1  <-i<i'ria1  mnsler  to  take  proofs. 

M>Ly  6.  l^BI,  tbe  cause  came  on  to  be  heard 
vpoD  the  pleadings,  proofs,  and  the  report  ot 
lh«  master,  and  the  circuit  court  held  that  the 
cause  had  been  improperly  removed  from  Ihe 
Stale  cnurt,  and  ordered  it  remanded  at  the 
cmlBof  the  MKsiiiiri  Pacific  company.  The 
reasons  for  this  conclusion  are  given  fn  an 
opinion  reported  49  Fed.  Rep.  813.  Thecause 
likvlDg  been  returned  to  liie  district  court  of 
tbestate,  tbe  parties  entered  Into  a  stipulation 
flea]that  the  action  be  ■continued  lo  the  neit 
September  term,  then  to  be  tried,  and  tbat  the 
depositions  taken  In  the  circuit  court  might  be 
nad  as  if  taken  In  the  state  court.  An 
amended  petition  and  an  amended  and  supple- 
mealal  answer  were  filed.  Trial  was  had  as 
agreed  in  the  district  court  of  Lancaster 
county,  which  made  a  finding  of  facia,  and 
rand^ed  judgment  against  the  Hissouri 
FaclBc  company. 

The  forty-seventh  finding  of  fact  was  as 
follows:  "(47)  That  about  10  milea  of  railroad 
were  laid  out  over  government  land;  that  no 
maps  were  filed  with  the  Secretary  of  Ibe  In- 
terior, showint;  the  lines  of  way  over  said  gov- 
ernment land  in  Ibe  slate  of  Kansas,  but  mapa 
were  filed  with  the  local  land  officers  of  the 
Uniled  States  at  Wa  Eeeney,  Kansas,  duly 
certified  to,  showing  said  right  of  way." 

Both  parties  appealed  to  the  supreme  court 
of  the  state,  ana  tbat  court  rendered  a  judg- 
ment against  the  Missouri  Pacific  company. 
<I  Neb.  an.  Tbe  Missouri  Pacific  company 
made  application  for  a  rehearing,  pending 
which  FltEgerald  died  and  Mary  Fitzgerald, 
u  bis  admlnistiatrii,  filed  her  pellllon  for  re- 
vivor and  for  a  receiver  of  the  couslmctlon 
compaoj  to  collect  the  jodgmcnt.  In  support 
of  the  application  for  a  receiver.  11  wan  alleged 
that  about  the  time  Fitzgerald  recovered  judg- 
HWDt,  the  Mlaaonrl  Paciflc  com[>any  caused  a 
lult  to  be  brought  agalost  tbe  cooslruclion 
company  Id  the  name  of  Ihe  Kansas  &  Colo- 
rado Pacific  Railway  Company,  which  was 
owned  by  the  Missouri  Paciflc  company,  and 
It  was  coarged  on  various  grounds  that  the 
action  WM  coIlualTe  and  contrived  to  deprive 


tbe  supreme  court  of  the  stale  of  Its  Jurisdic- 
tion, and  Fiizveraid  of  the  fruits  of  Its  judg- 
ment, and  that  a  receiver  had  been  procured 
lo  be  appointed  by  tbe  circuit  court  in  ttiat 
action  In  f  urlberance  of  tbat  object. 

The  Missouri  Pacific  company  filed  an  an- 
swer and  plea  to  this  pellllon,  denying  coliu- 
sion  and  urging  objecllons  to  the  application 
for  a  receiver  In  this  esse,  which,  so  far  as 
necessary,  are  hereafter  staled.  A  reply  wai 
filed  by  Mrs.  Fitzgerald  to  this  answer  and 
plea.  The  supreme  court  having  granted  a  re- 
hearing entered  an  order  of  revivor,  rendernl 
Judgment  ■against  tbe  Missouri  Pacific  [563 
company,  and  appointed  n  ri«clvcr.  4%  Nc-ii 
483.     Thf  pending  writ  -f  cnor  n iit  Il>i-ii  sti.  ,; 

lilt,  und  a ilun  lo  dismiss  the  wi  il  fur  wa'K 

if  Jnrisdicliou  or  to  affirm  the  Judgment  waa 
nsdc. 
The  following  are  the  errors  assigned: 
"1.  The  courl  erred  In  taking  or  assuming 
any  juri^-diclion  and  in  holding  that  it  had 
any  Jurisdiction  of  this  cause,  forasmuch  as  it 
appeared  by  Ihe  record  Ihal  the  defendant, 
Ibe  Missouri  Pacific  lUilwiiy  Company,  duly 
and  seaaonably  and  as  within  the  lime  pro- 
vided by  tbe  act  of  Congrise,  filed  and  pr«- 
senled  lis  petition  and  boml  for  removal  of 
said  cause  to  the  United  Stales  circuit  court 
for  tbe  proper  district,  to  wit.  the  Uniteii  Stales 
circuit  court  for  the  district  of  Nebrnska.  on 
the  ground  tbat  in  said  suit  there  was  a  cimlro- 
versy  wholly  between  citizens  of  different 
states,  removable  under  said  act  to  said  Uiilti^ 
Slates  circuit  court  for  Ibe  district  of  Nebraska. 
which  said  bond  was  refure<l  and  wbitb  said 
petition  was  denied,  tbe  defendant  at  tbi-  time 


■nming  any  Jurisdiction  and  In  holding  ihai  it 
*-  d  any  jurisdiction  of  ibis  cause,  forasmuch 
in  and  by  said  petition  for  removal  of  this 
use  lo  the  United  Stales  circuit  court  for  the 
dialrlcl  of  Nebraska,  ihe  said  Missouri  PaciSo 
Railway  Company  set  up  and  claimed  a  right, 
claim,  privilege,  immunity,  and  autborltr 
under  an  act  of  Congress  approved  March  8, 
lars,  entitled  '  An  Act  Granting  to  Railroad* 
Ihe  Right  of  Way  through  Public  Lands  of 
the  United  Slates,'  and  by  reason  of  said  act 
of  Congress  claimed  that  said  cause  aroaa 
under  Ihe  laws  of  the  United  Slates,  which 
said  claim  and  petition  of  said  defendant  were 
erroneously  overruled  bj  said  district  court  of 
Lancaster  county,  Nebraska,  and  by  said  lu- 
preme  court  of  Ifebraska. 

"8,  The  said  supreme  court  of  the  state  irf 
Nebraska  erred  in  taking  or  assuming  Jurl»- 
diction  or  in  holding  that  IC  bad  jurisdiction 
of  this  cause,  forasmuch  aa  il  appeared  by  the 
record  in  said  cause  tbat  the  defendant,  llw 
Missouri  Paciflc  Railway  Company  was,  at  Ihe 
lime  when  said  cause  was  ■commenced,  [504 
a  citizen,  resldfot,  and  inhabitant  of  the  hIhui 
of  Missouri,  within  the  meaning  of  the  acts  ot 
Congress  of  Ibe  Unlle<i  Stales  relating  lo  Iba 
jurisdiction  of  tbe  Federal  courts,  and  the 
plaintilT. -lohn  Fitzgerald,  was  a  citizen,  nai- 
dent,  and  inbHbltanC  of  tbe  slate  of  Nibraska, 
bill  bla  said  action  was  to  enforce  a  cause  of 
action  as  a  stockholder  of  and  for  tbe  benefit 
of  the  defendant,  tbe  Fitzgerald  &  Mailory 
Constrnction  Company,  which  was  at  said 
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time  ft  citizen,  resideot,  aad  iQhftblt&nt  of  tbe 
■tele  of  Iowa,  wIUiId  tbe  tne&iitiig  of  said  &cta 
of  CoogreM.  and  the  conlroveray  wa«  Ihere- 
fore  a  controversj  between  cliizeos  of  differ- 
ent Biaiea  within  tbe  meanlDg  of  tbe  said  acts 
ot  Congreaa  reUtioK  to  removal  of  causes.  It 
further  appeared  from  the  record  that  the 
tnatier  In  dispute  In  said  cause  exceeded,  ex- 
clusive ot  Interest  and  josts,  the  sum  or  value 
of  $2,000.  It  further  appeared  from  the  rec- 
ord ibat  Ibe  defendaDl.  Ibe  Missouri  Pacific 
Itailway  CompaDj,  upon  the  grounds  afore- 
Htid,  locludiog  tbe  grouod  of  sucb  diversity 
of  citizenship  aud  Jurisdlctloaal  amount,  dulj 
and  seasonably  made  and  filed  lis  pelllioo  In 
tbls  cause  In  said  court,  to  wit,  the  dlatrict 
court  o[  Lancaster  count}'.  Nebraska,  at  tbe 
time  or  at  a  time  before  the  said  defendant 
was  required  by  the  laws  of  said  state  of  Ne- 
briska  or  by  the  rule  of  said  stale  court  In 
vhlcb  such  suit  was  brought,  to  answer  or 
plead  to  tbe  declaraliou  or  complaint  or  peli- 
liiloD  ot  tbe  plaintiff,  for  tbe  removal  ot  sucb 
Futt  Into  tbe  said  circuit  court  ot  the  United 
Stales  to  be  held  In  the  district  where  such 
suit  was  pending,  to  wit,  the  circuit  court  ot 
the  United  States  in  and  for  tbe  district  ot  Ne- 
braska, and  said  defendant  made  and  filed 
tberenilh,  to  wil,  wiLb  its  «aid  petition,  a 
bond  with  good  and  sufficient  surety  for  its 
enuring  In  such  circuit  court  on  the  ilrat  day 
of  its  then  next  session  a  copy  ot  tbe  record 
Id  laid  suit,  and  for  paying  all  costs  that  rolght 
be  awarded  by  tbe  said  circuit  court  if  wid 
circuit  court  should  bold  that  such  suit  was 
wrongfully  and  Improperly  removed  thereto, 
whlcb  said  pelUion  was  erroneously  denied 
and  wblcb  said  bond  was  erroneously  refused 
by  aald  stete  court,  to  which  deulaJ  and  re- 
fusal the  aatd  Missouri  Pacific  Railway  Com- 
pany then  and  there  duly  excepted. 
565]  •'■4.  The  said  supreme  court  of  tlie 
state  of  Nebraska  eired  in  takiog  or  assuming 
or  Id  underteking  lo  exercise  jurluilctlon  of  this 
cause  and  of  the  parties  thereto,  by  reason  of 
tbe  proceedlDSB  for  Ibe  removal  thereof  herein- 
before recltedi  and  in  deoying  the  right  and  au- 
thority set  up  and  undertaken  to  be  exercised 
by  the  said  defendant,  the  Missouri  Pacific 
Railway  Company,  under  tbe  statute  and  laws 
ot  the  United  Slalee  relating  to  the  removal  of 
causes  of  civil  nature  from  tbe  state  to  the 
Federal  courts. 

"0.  The  said  supreme  court  ot  tbe  Btat«  of 
Nebraska  erred  In  taking  or  assuming  to  ex- 
ercise jurisdiction  In  Ibis  cause  and  lo  hear 
and  determine  tbe  same  and  to  pronounce 
final  judgment  therein,  forasmuch  as  it  wai 
made  to  appear  to  said  court,  and  did  appear, 
by  the  record  in  this  cause,  that  tbe  circuit 
court  of  the  United  Stales  in  and  for  tbe  dis- 
trict of  Nebraska  had  duly  taken  and  under- 
taken to  exercise  jurisdiction  of  said  cauBe 
and  of  the  parties  thereto,  and  bad  by  due 
Judgment  and  order  overruled  and  denied  ap- 
pltcftllon  of  tbe  plaintiff  herein  to  remand  said 
cause  to  said  state  court,  to  wit,  the  district 
courtof  Lancaster  county,  Nebraska,  and  bad 
by  due  order  and  judgment  overruled  a  plea 
Id  abatement  interposed  by  the  said  plaintiff 
to  tbe  jurisdiclion  of  the  said  Federal  court, 
all  of  which  orders  and  judgments  of  said 
160D.S. 


Federal  court  then  remained  In  full  force  and 
effect,  unappealed  from  and  nareTeised. 
"6.  The  supreme  court  of  the  state  of  TSt- 


ive  this  action  and  cause  Id  hei  name.  ■■ 
the  successor  of  John  Fitzgerald,  the  original 
plaintiff,  then  deceased. 

"7.  The  said  supreme  court  of  the  state  at 
Nebraska  erred  In  denflng  the  claim  set  Dp 
and  claimed  by  the  sala  defendant,  tbe  Mis- 
souri PacIBc  Railway  Company,  to  Immunity 
from  any  recovery  for  or  In  respect  of  17  mile! 
ot  railroad  cocstrucled  over  Ibe  public  domain 
by  the  said  Fitzgerald  &  Hallory  Construcllon 
Company  in  the  name  of  the  •Denver,  [00O 
Memphis,  &  Atlantic  Railway  CompaDy,  wll)^ 
out  compliance  with  an  act  ot  Congress  of  tlw 
United  Slates,  approved  March  8,  1875,  entt 
tied  'An  Act  Qranting  to  Railroads  tbe  RtgU 
of  Way  through  LaniTs  of  tbe  United  Statet,* 
Epeclflcally  referred  to  and  set  forth  In  the  an- 
swer of  the  said  defendant,  tbe  Missouri  Fi^ 
clflc  Railway  Compaoy,  in  this  cause, 

"8.  Said  supreme  court  ot  Nebraska  emd 
In  denying  and  overruling  tbe  plea  In  abain- 
ment  of  tbe  defendant,  the  Mlssonri  PadUo 
Railway  Companv,  to  tbe  jurisdiction  of  nld 
court, wherein  ana  whereby  It  appeared  tbat  on 
the  34th  day  of  December,  1888,  John  Pill. 
gerald,  the  original  plaintiff  herein,  instltated 
an  action  In  hie  own  name  against  the  PHi* 
getald  &,  Usllory  Construction  Company  lo 
recover  from  said  company  an  amount  alleoad 
to  be  due  from  said  company,  and  thereby  iiy 
due  proceedings  caused  an  attachment  to  u«M 
and  garnish  ment  notice  to  be  served  opon  tiM 
Missouri  PaclQo  Railway  Company  charging 
it  as  garnishee,  and  thereby  placing  whaterer 
fund  or  moneys  might  be  due  from  it  to  a~ " 


construcllon  compaoy  la  tbe  custody  of  tl 
law;  and  wherebv  it  lurthEr  appeared  that  t 
due  proceedings  DSd,  said  aciion  so  InstllatM 


by  Bald  John  Fitzgerald  was  In  due  time  prt^ 
eriy  removed  from  the  district  court  of  Lano«» 
ter  county.  Nebraska,  in  which  It  was  Insti- 
tuted, lo  the  circuit  court  of  tbe  United  State! 
la  and  tor  the  district  ot  Nebraaka,  and  under 
and  by  virtue  of  g  4  ot  tbe  removal  actot 
Congreaa,  March  S,  187S,  the  said  attachment 
and  garnishment  proceedlnga  were  wholly  !•• 
moved  Into  said  circuit  court  of  tbe  United 
States,  and  said  court  then  and  there,  by  vMoe 
thereof,  acquired  eiciuslTe  jurisdiction  of  said 
fund  and  moneys  due  from  said  Uissoari  Pft- 
ctflc  Railway  Company  to  aald  Fitzgerald  A 
Mallory  Construction  Company,  and  of  any 
controversy  tietween  said  companies  with  re- 
spect to  such  fund. 

"S,  The  said  supreme  court  of  Nebraik* 
erred  In  holding  and  deciding  that  under  and 
by  virtue  of  aaia  removal  act  of  Congress  the 
said  fundEOEnrnlsbedlntbehandaortbeMlf- 
souri  Pacific  Railway  Company  was  not  placed 
in  the  custody  and  under  the  exclusive  control 
ot  said  circuit  court  of  the  •United  [56T 
Stales,  by  reason  of  said  removal  of  said  action 
of  John  Fitzgerald  BMlnst  the  Fltxgeimld  A 
Mallory  Construction  Company. 
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bnska  erred  In  sppolotiiii;  a  receiver  ot  the 
Fiiigeratd  &  Hallorj  ConstruclloD  CompaiiT, 
and  in  inveBtlaj;  or  uoderiaking  to  toveit  tbe 


■Tbe  Kansas  *  Colorado  Pacific  Railroad 
Compaay  s^tainit  The  FitEgerald  A  Hallorj' 
CoDBtmctlOD  CompBOy,'  theretofore  and  then 

Ending  in  the  circuit  court  of  the  Uuiled 
ates  in  and  (or  the  district  of  Nebraska,  by 
due  procecdlagi  bad  it)  tbe  said  circuit  court 
had  appointed  a  receiver  of  said  Filzgciald  & 
Mnlliii y  ConstruclIoD  Company,  and  of  all  of 
the  pr^>perlj  and  aaseta  Ibereut.  and  aald  re- 
ceivership so  appointed  by  said  circuit  court 
of  tbe  United  8utea  for  the  district  of  Ne 
braska  had  not  been  terminated  and  vacated, 
and  said  receivership  had  not  been  discharged. 

"II.  The  aupreme  court  of  Nebraska  erred 
in  allowlajt,  as  a  charge  against  tbe  Missouri 
Paclllc  Railway  Company  In  favor  of  aald 
Fitzgerald  &  Hailory  Construction  Company, 
various  items  of  alleged  Indebtedness  of  the 
Denver,  Memphis,  iSs  Atlantic  Railway  Com- 
pany to  the  bald  Fitzgerald  ic  Hallory  Con- 
■Iructlou  Company. 

"12.  The  supreme  court  of  Nebraska  erred 
In  refusing  to  allow,  as  proper  charges  against 
the  Fitzgerald  &  Mullory  Constnicilon  Com- 
pany, the  several  items  of  fndebieduees  ot  said 
coDstructloD  company  to  the  Hissonrl  Pacific 
Railway  Company. 

"IS.  The  euprerue  court  of  tbe  state  of  Ne- 
braska erred  Id  holding  that  It  had  any  juris* 
diction  to  reader  and  in  rendering  any  judg- 
ment whatever  ai^ainat  the  defendant,  the 
Missouri  Pacific  Railway  Company,  in  this 
cause," 

Mrtrn.  S,  M,  Woolworth,  J.  W,  Deaeeti, 
fod  F.  M.  Halt  for  defeodaDt  In  error.  In  favor 
of  molloD, 

Meurt.  John  F.  DIUon.  Wtnalow  S. 
PIcrec,  and  B.  P.  Wai>a[«iiar  tor  ptalntlS 
In  error,  b  oppo^tloD. 

Jfr.  Chief  Jiittu!4  Faller  delivered  tbe  opin- 
ion of  Uke  court: 

Was  any  title,  right,  privilege,  or  Immanlty 
nnder  the  Constitution  or  any  statute  of,  or 
authority  exercised  under,  tbc  United  tjlatea, 
specially  set  upor  claimed  by  plaltttlffin  error, 
denied  by  the  decision  of  tbe  state  courtT 
07fi]  *An  astlgnment  of  errors  cannot  be 
Bvallol  of  to  import  questions  Into  a  cause 
which  the  record  doee  not  tbow  were  raised  and 
palsedoD  to  the  court  below,  but  we  may  refer 
to  inch  assignment  by  way  of  convenience  to 
ucettain  the  contention*  of  plaintiff  In  error. 

Of  the  errors  asslgiied  here  those  which  do 
not  Involre  matters  purely  within  tbe  Jurisdic- 
tion of  tbe  itAte  court*  may  be  grouped  as 


Act  Granting  to  Railroads  the  Right  of  Way 
rbrougb  the  Publlo  Landa  of  the  United 
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Stales" (IB  Stat,  at  L.  4S3,  chap.  183).byilin. 
fusal  to  allow  damages  for  the  failure  of  the 
construction  company  to  properly  complr 
with  the  act. 

Second,  In  that  the  court  la  malntalolDg  ]a- 
rlsdicllon  decided  against  the  claim  of  pTaJii- 
tilt  In  error  that  by  reason  of  process  ot  ff^- 
nlshment  in  attachment  against  the  Missouri 
Pacific  company,  in  the  action  brought  t^ 
Fi  I  Egerald  against  the  conatruclloo  OompauT 
to  recover  an  amount  alleged  to  Iw  due  him 
Individually,  Iq  the  stale  court  and  removed 
into  the  circuit  court, the  circuit  court  acquired 
exclusive  Jurisdiction  and  custody  of  tbe  fund 
or  moneys  due  from  tbe  Missouri  Pacific  com- 
paoy  to  the  construction  company,  and  of  an; 
conlroversT  in  respect  thereof. 

Third.  IQ  that  tbe  court  in  appointing  a  re- 
ceiver of  the  construction  company  to  collect 
the  amount  of  the  decree  against  tbe  Mlsaoarl 
Pacific  company,  and  disburse  the  same  under 
the  direction  of  the  court,  decided  against  th« 
claim  of  the  plalntiO  in  error  that  a  receiver 
appointed  by  tbe  circuit  court  in  the  cause 
therein  pendiug.  In  favor  of  the  Kansas  A 
Colorado  Pacific  Railway  Company  and 
against  the  construction  company, was  entitled 
to  the  posKSsloD  of  the  lalter's  assets. 

Fourth.  In  that  tbe  court  In  ezerclsing 
Jurisdiction,  notwlthslandlnK  the  cause  bad 
been  wrongfully  remanded  by  the  circuit 
court,  decided  against  the  plalniifi!  In  error 
that  the  cause  had  been  properly  removed. 
And*berein  also  that  tbe  court  in  maln-[B70 
talntng  Jurisdiction  decided  sgalnat  tbe  claim 
of  plaintiff  in  error  that  the  state  district  court 
erred  in  denying  Its  application  to  remove, 

1.  We  repeat  what  we  said  In  (Miforvia 
Potedtr  Woria  v.  SavU.  ISl  U.  8.  S89,  SiS 
[86:  306,  207],  that  "It  is  axiomatic  that,  in 
order  to  give  Ibis  court  Jurisdiction  on  writ  of 
error  lo  tbe  highest  court  of  a  state  in  whicli 
a  decision  could  be  bad,  U  must  appear  at- 
flrmatively,  not  only  that  a  Federal  question 


decision  was  necessary  to  the  determination  ot 
the  cause,  and  that  it  was  actually  decided,  or 
that  the  Judgment  as  rendered  could  not  have 
been  given  without  deciding  It.  And  whor* 
tbe  decision  complained  of  rests  an  independ- 
ent ground  not  involving  a  Federal  queatlMi, 
and  Droad  enough  to  maintain  the  Judgment, 
the  writ  of  error  will  bs  dismissed  by  lUt 
court  without  considering  any  Federal  quea- 
tlon  that  may  also  have  been  presented." 
EutUt  f.  BoOtt,  150  a.  B.  861  [87:  llll],  aad 
cases  cited. 

In  the  case  at  bar,  the  stale  court  did  not 
decide  a  Federal  question  in  this  connecHon, 
but  Its  dedslon  rested  on  an  iDdependent 
ground  broad  enoush  to  sustain  the  judgDwat. 

The  contention  of  pialnlitt  in  error  was  Uwt, 
although  the  contract  I>etwcen  the  Denver 
company  and  tbe  coutruction  company  re- 
quired tbe  Denver  company  to  secure  the 
ngbt  of  way.  It  wss  understood  Ibat  when 
the  Missouri  Pacific  company  and  the  con- 
Btructlon  company  entered  into  their  contTMt 
(he  construction  company  should  use  the 
name  of  the  Denver  company,  exercise  iti 
power  ot  eminent  domain,  comply  with  tte 


act  ot  CoDgreaa,  and  secure  the 
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the  Mltsnurl  Pacific  cotaptDj  ihuuld  be  al- 
lowed a  deducllOD  foreocb  aad  ever;  mile  so 
■Itu&ted;  and  Ihat  Iha  cODlrovera;  In  this  re- 
gard depended  upon  a  right  conatructlon  of 
the  act  of  Congress.  It  would  seem  tbat  thU 
dispute  between  the  parlieaturned  on  whether 
the  coDitTUcLioQ  compaaj'  had  failed  in  Ita  duty 
to  the  Missouri  Pacillc  compan;,  and  not  on 
any  difference  between  tbem  as  to  Ihe  proper 
B77]  'meaning  or  the  act,  but  it  ia  sulIlclcQt 
to  sa;  that  the  vaiidity  gl  the  act  of  Consresa 
was  not  questioned,  and  Ibat  the  decision  of 
the  state  courts  denied  no  right  claimed  under 
it.  The  finding  of  fact  was  that  about  IS 
mllea  of  road  were  laid  out  over  govern  men  I 
land,  and  tbat  no  maps  were  filed  with  the 
Secretary  of  the  Interior,  sbowing  the  itnea  of 
way  thereon,  though  they  were  filed  with  the 
local>  land  ofllcers.  In  Seat  t.  UoUuier.  20 
Neb.  lis,  it  was  decided  (hat  In  an  action  for 
breach  of  the  covenant  for  quiet  enjoyment, 
the  plaintiff  must  allege  and  prove  that  be  has 
been  turned  out  of  possession,  or  has  yielded 
to  a  paramount  title,  and,  applying  that  doc- 
trine m  this  case,  the  atate  couris  held  that  the 
Uiuourl  Pacific  company  could  not  maintain 
its  claim  for  damages,  because  its  possession 
bad  not  been  disturbed  or  its  title  questioned. 
41  Neb.  401. 

2.  The  answer  and  plea  of  the  Miaiourl 
Pacific  company  to  Hra.  FilE|;erald'a  petition 
for  an  order  of  revivor  and  the  appointment 
of  a  receiver,  filed  January  39,  ISSS,  set  up 
that  on  December  24,  l»ti8,  which  was  the 
same  day  tbat  beinatituted  tbissuit  as  a  stock- 
holder, Fitzgerald  brought  an  action  against 
the  construction  company  to  recover  an 
amount  alleged  to  be  due  him:  Ibat  notice  of 
garnlahmeDt  was  served  on  the  Missouri  Pacific 
company;  tbat  the  cause  was  (ben  removed  into 
■be  circuit  court,  and  there  Fitzgerald  recov- 
ered judgment;  and  tbat  control  over  the  in- 
debtedneasof  the  Missouri  Paclflccompany  to 
the  construction  company  and  of  Uie  account- 
(nil  between  them  was  thus  transferred  to  ibe 
circuit  court. 

The  matter  of  the  gamlahment  proceedings 
was  referred  to  In  the  original  answer  of  the 
HiHOurl  Pacific  company,  filed  in  this  cause 
January  19,  1889,  but  the  position  now  taken 
was  put  forward  for  the  first  time  in  the  an- 
swer and  plea  to  Mrs.  Fitzgerald's  petition  in 
the  supreme  court.  Apart,  however,  from  the 
objection  that  the  coutk  of  proceedings  could 
not  be  obstructed  in  this  way  at  so  late  a  date 
and  in  the  court  of  appellate  jurisdiction,  the 
position  (^annot  be  maiQlained,  (or  it  was  not 
678]  made  to  appear  but  that  the  "notice  of 
garnishment  may  have  been  issued  and  served 
afterjurisdictlon  had  attached  in  lh1ssuit;aDd, 
moreover,  it  did  not  appear  tbat  the  garnish- 
ment process  was  prosecuted  or  tbat  any  order 
or  Judgment  charring  the  3[!ssouri  Pacific 
company  was  rendered.  Under  Neb.  Code, 
Sg  224,  m  (Neh.Comp.  Stat  1695, 1170, 1171), 
ue  garnishee  must  deliver  the  property  of  the 
defendant  in  the  action  or  pay  the  money  due, 
as  disclosed  on  his  esamltiation.  into  court,  or 
glva  bond  that  the  amount  shall  be  paid  or  the 
property  be  forthcoming,  u  directed  bf  ibe 
MOD.  8. 


court,  or  U  the  garnishee  fall  to  appear  and 
answer,  or  his  disclosure  la  not  satisfactory,  or 
he  fall  to  comply  with  the  order  of  the  court, 

etc.,  the  plainliS  may  proceed  against  him  by 
action  and  recover  Judgment  as  in  other  casea, 
defendant  belog  subslltuted  as  plaintiff  when 
plaintiff  la  satisfied. 

The  supreme  court  of  Nebraska  disposed  of 
this  objection  by  saying  "that  the  allachmeat 
proceeding  was  evidently  abandoned  In  tbft 
circuit  court,  where  the  record  shows  an  or* 
dlnary  judgment  fordamages,  unaccompanied 
by  an  order  agalnsi  the  Missouri  Pacific  com* 
pany  as  garnishee." 

We  are  unable  to  perceive  that  that  court  in 
decllaing  to  entertain  the  objection  so  passed 


S.  By  the  amended  petilinn  filed  Msy  4, 
IB91,lheappolntmeotof  a  receiver  was  prayed, 
but  the  judgment  of  the  district  court  waa 
rendered  December  28.  IB91.  for  tl29,573.«8. 
to  be  paid  to  the  clerk  of  the  court  to  abide 
its  further  order,  execution  to  Usue  on  failure 
of  payment, 

The  cause  1 
court  by  appeal,  judEtncnt  w 
June  26.  1894.  for  $7M.D42.06,  with  interest 
from  December  34.  I89U,  snd  the  cause  re- 
manded to  the  district  court,  with  Instructions 
to  enforce  the  collection  of  said  judgment, 
and  to  appoint  a  receiver  to  collect  and  psy 
out  the  proceeds  thereof  and  ol  such  other 
assets  of  the  construction  company  m  migbt 
be  within  the  jurisdiction  of  the  court.  De- 
cember 30,  1894,  pending  an  application  for  » 
rehearing,  Fitzgerald  died,  and  Mrs.  Fltxget- 
ald,  having  betn  appuinied  special  adminlstra- 
trlz'ofblsestate,  filed.  January  15, 189S,ra79 
her  petition  for  an  order  of  revivor,  and  also 
tbal  a  receiver  be  appointed  by  the  supreme 

January  B,  1805,  a  rehearing  was  granted, 
and  on  April  4  the  suprepe  court  entered  Uio 
order  of  revivor,  and  modified  Its  former 
Judgment  by  reducing  the  amount  to  $300,- 
UOe.33.  And  on  April  Q,  1895,  the  court  ap- 
poluted  a  receiver,  having  reviewed  aqd  over> 
ruled  the  Pacific  company's  objections  thereto 
presented  by  Its  answer  and  plea  to  Mrs.  Fits- 
gerald's  application.    44  Neb.  463. 

July  2,  1891,  the  Kansas  &  Colorado  Pacifls 
Railway  Company  brought  its  action  In  tho 
stale  district  court  against  the  constructloa 
company  with  garnishee  notice  to  the  Missouri 
Pacific  company,  which  cause  was  removed 
into  the  circuit  court  on  July  8,  1891.  Jan- 
uary 12.  IBS5,  the  Kansas  company  filed  ui 
amended  and  supplemental  complaint,  and  % 
s  appointed  by  the  circuit  court. 


of  the  rej  for  years  before  January  12,  I8SS, 
when,  pending  the  modification  by  the  su- 
preme court  of  its  Judgment  of  June  26,  1894, 
Ibe  circuit  court  permitted  the  amended  aud 
lupplemental  complaint  to  tw  filed  by  the 
^nnaas  company  against  the  constructloa 
company,  and  thereupon  appointed  a  receiver, 
the  supreme  court  of  Nebraska  held  that  the 
rule  that  the  court  which  first  acquires  Juris* 
diction  of  the  subject-matter  of  an  action  will 
retain  it  until  the  controversy  ii  flnallj  d«tKC- 
Mtt. 
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mined,  applied,  aad  that  tbe  appoinltnent 
receiver  t>j  the  circuit  court  naa.  under  Ihe 
arcumtlaocea.  toeffectoal  to  deveti  tbe  control 
of  Ibe  supreme  court  over  tbe  Meets  of  tbe 
coustructioD  corapauy,  or  defe&t  ita  rigbt  to 
enforce  Its  J  ii  tig  meat  in  tbe  sccountlng. 

In  our  opinion  the  supreme  court  In  bo  hold- 
iag  denied  no  Federal  rigbt  of  tbe  Missouri 
Psciflc  company. 

4.  It  Is  conteuded  that  by  its  Judgment  the 
nprente  court  affirmed  tbe  order  of  the  state 
district  court  deaylDK  Ibe  application  lo 
move,  and  that  Ihat  order  was  erroneous.     1 
ai  the  Missouri  Pacific  company,  notwithsla 
080]  ing  eucb  denial,  'filed  tne  record  In  tbe 
circuit  court,  and  the  cause  proceeded  la  tbat 
court  to  Bnal  hearing,  when  it  was  remanded, 
and  as  the  Btat«  court  In  tbe  meantime  awaited 
Ibe   action  ol  Ibo  circuit   court,    the   order 
worked  no  prejudice,   and  If  any  error  were 
committed  In  that  regard,  It  hecame  nbolly 
Immnierial. 

6,  We  are  thus  brought  to  the  remaining 
and  most  importunt  quealion  arliing  on  this 
niolioQ. 

Under  Ibe  act  of  Confess  of  March  S,'188T 
<S4  Stat,  at  L.  552,  S53,  cbap.  878),  as  re-en- 
acted  for  the  purpose  of  correcting  the  enrol- 
ment, by  Ibe  act  of  August  13,  1S88  (25  Stat. 
al  L.  4S3.  435,  cbap.  866).  is  ilie  order  of  tbe 
circuit  court  rcmandlnt;  the  rnuse  lo  llic  Hiale 
lourl  open  lo  reviuw  on  this  writ  of  t-rrorl 
It  not,  then  we  cannot  lake  jurisdiction  to 
revise  the  proceedings  of  the  stale  court.  Nor 
can  the  Inquiry  he  affected  by  the  fact  that  a 
motioD  to  remand  bad  been  previously  made 
■nd  denied.  That  order  was  subject  In  re- 
CODsldcralloD,  nn  the  quenlloD  of  jiirbdlctlnu 
always  is,  unlll  final  judgment,  and,  Indeed, 
ll  wan  Ibe  duly  of  the  circuit  court  under  'he 
alaiiite.  If  it  appeared  at  any  lime  tbat  juria- 
dlcllon  wa?  Inching,  to  dl.'-miss  or  remand  as 
jnsllre  nil^bl  require.  18  IJtal.  at  L.  470, 
cbnp.  137,  ^  S. 

Prior  to  the  passage  of  tbe  act  of  March  3. 
1875.  just  cited,  an  appeal  or  writ  of  error 
would  not  lie  to  review  an  order  of  the  circuit 
court  remanding  a  suit  which  bad  t«en  re- 
moved because  sucb  an  order  was  not  a  final 
Judgment  or  decree.  Thia  was  eipressly  held 
D  C/iieago  *  A.  R.  Co.  v.  Witaaa.  90  U.  S. 
S8  Wall.  507  [2B:  103],  decided  at  October 
twm,  1874,  and  it  was  alao  ruled  tbat  the 
remedy  waa  by  mandamus.  But  by  the  last 
paragraph  of  g  B  of  tbe  act  of  March  8, 1875 
(16  But.  at  L.  470,  chap.  187),  It  was  provided 
tbat '  'tbe  order  of  said  circuit  court  dismisalng 
or  remanding  said  cause  to  the  state  court  shall 
be  reviewable  by  ibe  supreme  court  on  writ  of 
«rror  or  appeal  as  the  case  may  be." 

By  g  a  of  the  act  of  March  3, 1887,  however, 
this  pftTBfTaph  waa  expressly  repealed,  and  by 
tbe  last  paragraph  of  g  3  it  was  enacted  that 
"whenever  any  cause  ahall  be  removed  from 
■nj  stale  court  iolo  any  circuit  court  of  tbe 
United  States,  and  the  circuit  courl  shill  de- 
cide that  tbe  cause  waa  improperly  removed 
081]  ahd  order  tbe  same  to  be  'remanded  to 
the  atate  court  from  whence  it  came,  such  re- 
mand shall  be  Immediately  carried  Into  execu- 
tion, andnoappealor  writ  of  error  from  Ibe  de- 
Cblon  of  Ibe  circuit  court  (0  remanding  auch 
eatefbail  he  allowed." 
S4» 


These  provisions  were  referred  lo  by  Mr. 
Chief  Juttice  Walte  in  Mores  v.  LodJiaTt,  123 
U.  B.  56,57  [31:08],  and  tbe  Ghi^JntUceuXA: 
"It  is  difficult  to  see  what  more  could  be 
done  lo  make  the  action  of  tbe  circuit  court 
final,  for  all  the  purposes  of  the  removal,  and 
not  the  subject  of  review  In  this  court.  FirsI, 
it  Is  declared  that  there  ahall  be  no  appeal 
or  writ  of  error  In  anch  a  case,  and  then, 
to  make  tbe  matter  doubly  sure,  tbe  only  atat- 
ule  which  ever  gave  tbe  right  of  such  an  ap- 
peal or  writ  of  error  Is  repealed." 

It  was  subaequenlly  decided  in  Ihe  case  of 
Ex  parte  Pennni/lvanta  Co.  187  U.  S.  451,  454 
[84:  788,  740],  that  the  power  to  afford  a 
remedy  by  mandamus  when  a  cause,  removed 
from  a  stale  court,  Is  improperly  remanded, 
was  taken  away  by  tbe  acts  of  March  8,  1887, 
and  August  13,  1888. 

Adverting  to  the  clause  juat  quoted  from 
g  S  of  those  acU,  Mr.  Jtutiee  Bradley  said: 

"In  terms.  It  only  abolishes  appeala  and 
writs  oF  error.  It  is  true,  and  doea  not  menllon 
writs  of  mandamus:  and  It  la  unquestionably 
a  j^neral  rule  thai  the  abrogation  of  one  rem- 
edy does  not  affect  another.  But  In  Ibis  case, 
we'  think  it  was  the  Intention  of  Congress  to 
make  Ibe  judgment  of  the  circuit  court  re- 
manding a  cause  to  Ihe  state  court  final  and 
conclusive.  The  general  object  of  tbe  act  is 
to  contract  tbe  Jurisdiction  of  the  Federal 
courts.  The  abrogation  of  the  writ  of  error 
and  appeal  would  have  had  little  effect  in  putt- 
ing an  end  lo  the  question  of  removal,  if  the 
writ  of  maDdamuH  could  still  have  been  sued 
oul  in  this  court.  It  Is  true  that  the  general 
supervisory  power  of  tbie  court  over  iuferfor 
jurisdictions  Is  of  great  moment  in  a  publie 
point  of  view,  and  should  not,  upon  light 
grounds,  be  deemed  to  be  takeo  away  In  any 
case.  Slill,  although  tbe  writ  of  maudamus  is 
not  mentioned  In  the  section,  yet  tbe  use  of  Ihe 
words  'such  remand  shall  be  Immediately  car- 
ried lulu  execution,' in  addition  to  the  prolii- 
billon  'of  appeal  and  wril  of  error,  is  [582 
strongly  indicntive  of  ao  Intent  to  suppress  fur- 
ther prolongation  of  tbe  controversy  bj  what- 
process.  We  are  therefore  of  opinion  that 
._.  act  has  Ihe  effect  of  taking  away  tbe  reme- 
dy by  mandamus  as  well  as  that  of  appeal  and 
writ  of  error." 

Weseeno  reaion  for  reconsidering  these  con- 
clusions and  It  may  be  regarded  as  Milled  that 

1  order  of  the   circuit   court   remanding  a 

luee  cannot  be  reviewed  in  thia  court  by  any 

rect  proceedings  for  Ihat  purpose. 

If  a  slate  court  proceeds  to  Judgment  In  a 
-juse  notwlthstaading  an  appllcallon  for  re- 
moval. Its  ruling  in  retalalng  tbe  case  will  be 
reviewable  here  after  final  judgment,  under 
U.  8,  Bev.  Btal.  S  709.  Sloru  t.  *uA  Oiro- 
Una,  117  U.  S,  430  [20:962]. 

If  a  esse  be  removed  lo  the  circuit  court  and 
k  motion  to  remand  b«  made  and  denied,  then, 
jfler  final  judement,  the  action  of  the  circuit 
court  in  refUBing  lo  remand  may  be  reviewed 
here  on  error  or  appeal.  Grawsv.  Cbrh'n,  1B2 
U,  8.  571  [88:  462], 

It  the  circuit  court  and  the  state  court  go  to 
judgment  respectively,  each  judgment  ia  open 
to  revision  in  tbe  appropriate  mode.  Mefttv. 
Dtlamtra  R  Carut.  Oo.  V'Btmnai  Omss"")  100 
U.  a  4S7  [SS:  OW]. 
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But  If  the  circuit  court  remaoda  a  cause  and  and  ibcj  are  bound  by  It,  and  the  lawi  of  ih'' 

the  state  court  proceeds  to  floal  judnnent,  lbs  United  Stales  made  in  pursuance  thereof,  and 

actloQ  of  the  circuit  court  Is  not  reTiewat>le  on  all  treaties  made  under  their  autboritj,  as  tba 

writ  of  error  to  such  Judgment.  supreme  law  of  the  laud,  'an;  thing  la  IbeCon- 

A.  stale  court  cannotbe  held  toha*edeclded  alltutloD  or  lans  of  any  state  to  the  contrary 

agalDSt  a  Federal  right  when  It  Is  the  circuit  notwithstanding.'     If  they  fail   therein,   and 

court  and  not  the  statecourt  which  has  denied  withhold  or  deny  rights,  privileges,  or  iminu- 

lla  possession.  nities  secured  by  the  Constitution  and  laws  of 

The  aupreme  court  of  Nebraska  rightly  rec-  the  United  States,  the  parly  aggrieved   may 

ognized  Ute  courts  of  die  United  Stales  to  be  bring  the  case  from  the  highest  court  in  Ibe 

this  exclusive  Judges  of  their  on n  Jurisdiction  state  In  which  the  quesljoa  could  be  decided 

and  declined  to  review  the  order  of  the  circuit  lo  this  court  for  flnal  and  conclusive  determi- 

As  under  the  statute  a  remanding  order  of 
the  circuit  court  Is  Dot  revlenable  by  this  court 
OD  appeal  or  writ  of  error  from  or  to  thai  court, 

so  It  would  seem  to  follow  that  It  cannot  be  TBANK  P.  DICKSON,  Avpt.. 

reviewtrl  on  writ  of  error  to  a  slate  court,  the  p_ 

prohll)illon  helnfi  tbal  "  no  appeal  or  writ  of  mna knn    r-   tyiT^^jtann  .mm  .* 

err-T  from  ihe  ilecision  of  thecircuit  court  re-  BICHARD    C.  PATTERSON  BT  ai- 

B831  miinding  such  cause  shall  be  •allowed,"  ffl_a  n  «_»,.»..<.  ^   iLsi-itHt 

And  it  U  entirely  clear  that  a  writ  of  error  can-  ^^°-  B^rt"'""  «>■  »«^> 

not  be  maintained  under  §  709  in  respect  of  such  Selling  aiide  eonveyanet  for  fravd—aeeaunting, 
an  order,  where  the  stale  court  has  rendered 

no  decision  against  a  Federal  right  but  simply  L   Where  two  person*  bave  parohaoed  land  to  he 

~  ~  pted  the  codcIusIoq  of  the  circuit  court.  sold  on  joint  aooount,  a  olalni  by  one  agalnat  the 

e  regard  this  result  as  intended  by  Con-  other  for  his  share  of  the  proceeds  otsalea.  oiade 

, !.  in  effecliiallon  of  the  object  of  the  act  wtthoutlmow[ed«e  thataoonveranoebr  theiat- 

ot  March  8. 1887.  to  restrict  the  iurlsdiction  of  tei-loathlrapei«nwa*rraudulent.wlllnoteon. 

Ibe  circuit  court  and  to  restrain  the  volume  '^,'?ilt™  ™'i2^^n/J^''tI^'^,^«^ 

-tuii^  .!...»  ^1  -  1    •!.       -u  .1.        _  -  J      -«  oLuoe  Dim,  on  QBoeverlnff  the  oaud,  from  Buinf 

l^    *?       ■  T<    I    ■          ^^    he  eipanMon  of  jo  sec  .tide  sueb  oonve^.noa  and  asserthw  hS 

federal  jurisdiction  iu  respect  of  the  removal  rfBhta  In  the  property. 

i-AUsea,  had  been  pouring  Into  the  courts  of  the   

United  States.     Bmilh  v.  Lyon,  133  U.  B.  815  NOM.-AS  lo  Mfoppcl Inpalt, see  noteto  Btowa 

IKS:  6351:  £irpnTte  I^aniyleania  Go.  187  U,  S.  v. United  SUte*.  »  1«. 

«1  r34;  7381 :  M-k  v.  Eanarit  142  U.  a  459  ■*"<'  w**"  w"^  *•  ""W*^  from  dUputino  Oia 

407  135'  1080  1082]  fi'tcof  ftlieendor,— oaenoteto  Watklnav.  Holnan, 

So  f  a^  as  the  merequeslioo  of  the  forum  was  '*  "*■ 
concerned.  Congress  was  manifestly  of  opinion 

thai  the  determfoalion  of  the  circuit  court  that   i ,  , 

Jurisdiction  could  not  be  maintained  should  be  ttntatioTu. 

Onel,  since  it  would  be  an  iincBiled-tor  bard-  In  order  to  render  fraud  soHonable  In  anr  case, 

•hip   to   subject   the   parly  who,   not  having  the  lollowlmreMeatlBiolenieniiBhouldbeDreBeoR 

sought   the  jurisdiction  oit  the  circuit  court,  ^  TheminepreMQtatloiiniuatbeof  a  matter  of 

•occeeded  On  the  merlu  in  the  stale  court,  to  "=^'°*'"?*il"r-   ''P""L'jT'^-"?^^w"' "■  * 

the  risk  of  the  reversal  of  bis  Judgment,  not  ^  "'f '^TL^T^^^- ^^TJr^-^v"^^ 

hivBTiwnf  prrnr  ■niTVnronintr  nn  th»  (rlBl    hut  Clodlelter  V.  Hulett.  Wind.  187:  DHIman  V.  Nadle- 

W  ^.  .il    ?.fj'^^?  ^  ?A-              ..-  hoffer.UBlH.  6m:Flsb  v.  Cletaiid.38111.  IMS:  Jordan 

becauseadispuledqueslionofdi.ersecitiEen-  v.StevenaBl  Me. 78.81  Am.  DecSBft  Oormelyv. 

riilp  had  been  erroneously  decided  by  Ihe  cir-  Milwaukee  Gymnastic  Aaso. »  Wis.  Bsa 

call  court;  while  as  to  applicationsfor  removal  j.  The  mlarepreeentatlon  must  t>e  of  a  fact,  ■■ 

on  the  ground  that  (he  cause  arose  under  the  distlniruished  from  a  mere  expreralon  of  oplnton. 

Constitution,  laws,  or  treaties  of  Ibe  United  Reynolds  v.  Palmer,  £1  Fed.  Hep.  ^  Buokcer  v. 

States,  that  Ibfs  finality  watt  equally  expedient,  Bireet.  1ft  Fed.  Rep.  seSiBrlsiol  v.  Braldwood,  a 

as  quesiioDS  of  the  latter  character,  if  decided  Uloh.lBl:Hul}l)ellv.Melga.«N.T,«0,«fc8aw7et 

against  the  ciaimanl,  would  be  open  to  revision  »■  Frlckeit.  ee  U.  B.  U  Wall.  I«  (ffi:IOS). 

under§70B.  irrespective  of  the  ruling  of  the  B.  The  mUrepreeeDtatlonmu.tbBotBfaotatthe 

circuit  court  In  that  regard  In  the  matter  of  i"°\°77'""^l.^'1"w '"  oh™  a  r""  Tr  ^ 

___„  ,1                                 "  fortbefuture.    Fenwlek  v.  OrltDee.S  Cranoh.  C.O. 

^   "  .  u.     v       J.1..1        n  A       ,  4Be:Longv.Woodman.ft8He.4B:  Hurtv.  Bowlet.M 

Itinust  be  remembered  that  when  Federal  i„a,i:youc, v.poutT.8tInd.l3a;BethMlv.Bethell, 

qaesi Inns  arise  In  causes  pending  In  the  stale  jalod.  818:Bi(rhamv.  IJlBhani,117Tei,28ai  Wilson  v. 

courts,  those  courts  are  pertcclly  competent  Eanleaion.nMlch.  !tlT:  Dnwd  v.Tuoker,  41  Conn, 

to  decide  them,  and  It  Is  Ibeir  duly  to  do  so.  vtj;  Otom  v.  McKee.ESHiia.  Gai;  Farrarv.  Bridna, 

As  this  court,  speaking  throu)(b  i/r  Juitie»  a  Bumpb.  tW;  Hllier  v.  Howell.  2  HI.  4S8,ai  Am. 

Harlan,  In  Alii V.  CfannoUy.  Ill  U.  6.  B24.  B37  Deb.aB;Hl(iglnsv.  Hlgirlns.BTN.H.aM. 

[88:542,  S46],aBid:   "Upon  the  state  courU,  *.  Themlsrepresentatloo  muitbo  of  a  maierial 

equally  with  the  courts  of  the  Union,  rests  the  tDatler.   8  Pom.  Eq.  Jur.  I  W;  Hall  v.  Johnaon.  *t 

o&ligMlon  to  guard,  enforee.  and  protect  every  M^"-  «»•  f  V V  t  ^'nTJ^Sr^nVir-jJ?^  m 

right  granted  or  secured  by  the  Cooslliulion  of  ?:2,    •     ^  ^^^^V'^H^rt   (J?^?^ 

(kl  rr^ii...*  a<.<». i  .i..  i j    >     Ped.  Rep.  *8B;  weDereer  v.  Hobert.  U  iowa,7(IB; 

Ibe  United  States  and  the  laws  made  In  pursu-  jj    ,      g  rton.  SO  Iowa.  887!  Ohio  Pint  Nat.  Bank 

ancelhoreof.wheneverthoBerlghtsareluvolved  ,  Yooum  UKtb.aM. 

In  any  suit  or  proceeding  before  them;  for  Ihe  '5.  Tbemlsrepreaenution  tnostberaUedapoi)  trr 

OS4}  Judgea  of  the  state  courts  'are  required  the  person  to  whom  n  Is  made  or  wboae  aotlon  It 

loukeanoath  to  support  that  Constitution,  islntaDdedto  influene«h   Vj*  T.Merrlam,  UVt. 

»""•*•  D„...,i„Cooglc  "• 


Stttsxkb  Coust  09  tbs  XJhitkd  States. 


Oct.  1 


1.  One  irfao  Joins  vitb  anotber  tD  porchuilnK  land 
undn  ID  avreemeat  tbal  ihej  are  lo  paf  equallr 
for  the  land  aod  subdivide  and  sell  li,  aod  Bbare 
equally  la  all  sales.  Is  not  eacltled.  od  dtscoverlov 
that,  trom  (he  mlsreiirneDtatloTia  of  tlieotberas 
to  Ibe  purchase  prloe.  lie  baa  been  led  to  par  all 
tbat  was  paid  for  the  land,  to  claim  tbe  wbnla 
propcrtr  and  all  Ibp  proceeds  of  tbe  sales,  but 
bis  remedr  is  br  an  eooouDllntc  <□  whiob  be  shall 
be  credited  for  what  he  has  paid  and  one  balf  ol 
■ucb  proceeds. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uulted  Steles  tor  tbe  DieirEct  of 
Sebraska  In  favor  of  Kicbard  C.  Patlersno  tt 
al.,  defendants,  dismi.ising  a  suit  iu  equity 
■brougbt  by  Frank  P.  Dickson  lo  procure  arte- 
cree  resclndiriit  ceriaia  salea  of  real  estate  on 
Ibe  ground  of  fraud.  Jttctrted,  and  eauie  re- 
mandtd  for  fyrther  proeeedingi. 

Tbe  facts  are  stated  in  the  oplolon. 

Meurt,  Westel  ft  Mopbduui  and  Ohai. 
Ofvtt,  for  appellant: 

Tbe  tacts  upon  which  the  trial  Judge  based 
hla  conclusions  of  Inn  utterly  fall  to  constitute 
a  raiiflcaiion  of  tbe  sale  by  Dickson,  because 
Dickson  did  not  tben  possess  full  knowledge 
of  the  fraud, 

Anderton't  Appeal,  86  Pa.   496;  SeavM    t. 


Oarrett,  U  Ala.  KS8:  Wiltim  ▼.  Btabfi,  63  Fed. 
Rep.  788. 

Tbe  fraud  practised  by  PatteraoD  upon  Dick- 
lOD  nas  so  gigantic  as  to  beggar  belief.  It  waa 
so  monstrous  ihat  a  court  of  cbaucery  cannot 
say  that  Dickson  acquiesced  Iu  It. 

Complainant  oBered  to  repay  tbe  auppoaed 
purchase  money  received  from  Patterson,  and 
tbere  is  nothing  to  Indicate  tbat  tbla  offer  was 
not  made  withm  a  reasonable  lime. 

Clouffh  v.  London  &  N.  W.  fl.  Cb.  L.  R.  7 
Ezch.  39;  Wiekt  v.  Smith.  21  Ean.  413.  30 
Am,  Rep.  438;  Harilon  v.  Simpton,  M  Cal. 
189:  WiUianuonv.NewJerttgS.  R.  Co.SSH. 
J.  Eq.  811. 

Appellees  having  failed  to  plead  the  alleged 
acquiescence  and  election  of  appellant  as  a  de- 
fense, the  trial  court  could  not  grant  any  relief 
based  upoD  tills  theory,  even  though  Ihe  cvl- 
deuce  bad  established  auch  acquiescence  aud 

P/.iladelphia.  W.  A  B.  R.  Co.  v.  Uo-rard.  04 
U.  a.  13  Hnw.  307  (14:  1S7);  Mobiirff  v.  Uini- 
ei/la  A  J.  Feri-g  Co.  80  Fed.  Rep.  64S;  Waxlv. 
OUram.  29  Ind.  179;  A>Mtns  r,  Mof^,  76  Ind, 
8D0;  CoU  T.  Lafontaine,  04  Ind.  4481  ii*ta>art 
7.  B«jt,  BOlnd.458. 

Meitri.  Jno.  I.  Wnbatar  and  H.  D. 
ElUibrook.  tor  appellees: 

Complainant  is  estopped  trom  lusisilog  upon 
the  frauds  cbarged  for  the  reason  that  be  rati- 
fied tbe  sales  by  bis  conduct;  failed  to  rescind 


IK:  HBK«e  T.  Oraaman,  81  Ind.  VA;  Taylor  v. 
Guest.  U  N.  T-  MS.  Mi  Roseman  v.  canovac,  a 
OaLllO:  Perolval  v.  Hamr.tOIova,  tSbjTuck  v. 
DownlDK.ie  III.  TI:  Slaughter  v.  Oenon,  80  D.  8.  IS 
Vail.  3!«  iSCk  SCTliTollook.  Torts.  S&L 

Where  false  repreaeDtatlons  of  Ihe  oharaoter  In- 
dicated are  so  made  for  the  purpose  of  belcs  acted 
upon,  and  are  so  acted  upon,  the  partr  tovbom 
and  tor  wbom  tberare  made  may  ordlnarllr  main- 
tain an  action  for  such  damasea  as  proilmatelT 
lesulc  from  tbe  deception.  Cooler.  Torta.  1T&;  Pol- 
lock. Tons,  210;  Endsler  r.  Johns,  IS)  III.  169.  60 
Am.  Rep.  672:  Sellar  v.CIelland,  S  Colo.  G3%  Bfard 
T.  Holmes.  SI  H.  J.  L.  Ztk  Buscerud  r.  FaniusUin, 

nHinn.  tea. 

It  Is  auflloient  to  oonatltuts  sctlonable  fraud,  so 
tar  as  tbe  question  of  kDOwIedse  to  oooccroed.  If 
tbe  person  mskins  the  id  lirep  resents  tlons  bad  no 
koowledie  and  oo  belief  upon  tbe  subject,  and 
recklesalf  made  them  with  Intent  to  deceive:  or 
sven  It  bs  suppoaed  hla  represents  lions  to  be  true. 
but  bad  DO  reason  therefor,  and  nevertbeless  made 
Ihem  as  of  positively  known  facia,  and  thereby  In- 
duced the  person  to  wbom  they  were  made  to  act 
upon  them  to  bis  daiusffe.  Haramatt  v.  Emerson, 
IT  Me,  SOe.  U  Am.  Dec  Stt;  Weed  r.  Case.  U  Barb. 
nt:  Ormrod  v.  Huth.  U  Mees.  ft  W.  «£;  Uunroe  v. 
Frltobett.  IS  Ala.  T8S.  SO  Am.  Dec  t03:  Taylor  v. 
Ashton.  11  Mcos.  A  W.  Ml:  Beebe  v.  Knspp.  28 
Hlch,  18:  Fisber  v.  Uellen.  108  Mass.  SB:  LllchSeld 
«.  EutcblDSon,  IIT  Mass.  IBS:  Freniel  v.  Miller,  37 
iDd.  1, 10  Am.  Rep.  02:  Dennett  v.  Judson.  EI  N.  T. 
08;  Allen  v.  Han.  li  III.  104:  Beihell  v.  Betbelt,  SB 
Ind.  S18:  West  Y.WriKbt.ge  Ind.  333:  Bunipbi«T  v. 
Horrlam.SZ  Minn.  1ST:  Cooperv.  Schleslnger,  Ul 
V.  S.  118(28:383). 

Generally,  no  one  but  Ihs  parly  to  whom  they 
■remade  is  enlllled  to  rely  on  representations  of 
soother  Intended  for  bim.  Asbiielot  Sav.  Bank  v. 
Albee.  (H  N.  H.  1S2.  H  Am.  Hep.  £01;  Carter  v.  Har- 
den. TS  He.  Wi. 

Where  representations  sre  mada  to  ons  to  be 
sommuolcsled  to  snother  tor  tbe  purpose  of  In- 
*44 


fluendnB  the  Islter.  snd  not  tbe  former,  there  is  no 
actionable  fraud  as  to  Ibe  former  but  tbero  may 
be  actionable  fraud  as  to  tbe  party  to  wbom  tliey 
were  Intended  to  be  oommuDlcsled.  Welto  v. 
Cook,  18  Ohio  Bt.  8T,  88  Am.  Dec  138:  UoCrackcn  v. 
Vett.  IT  Ohio,  Ifl;  Baton,  C.  *  B.  Co.  v.  Avery,  SB 
M.  r.  31,  31:  I^nKTldis  v.  Levy,  1  Hees,  *  W.  Uai 
CsrvlU   V.  Jacks.  IS  Ark.  IU. 

And  where  representations  are  made  for  the  ex- 
press purpose  or  InQuencIn^  tbe  public  genersUr, 
and  Inducing-  soy  Individual  members  thereof  tbat 
may  be  m  Influenced,  as  one  of  tbe  public,  to  act 
upon  them,  whoerar  BO  reoelvlDBandrelylnit  upon 
them  does  act  m  tbe  manner  intended  may.  It  d«- 
oelved  theivby  to  bis  damage,  treat  tbem  as  a  fraud 
u|ion  himself.  Holmes  v.  Bsrrtnmon.  SO  Mo.  App. 
«I:  Carvill  v.  Jacka,  tupm;  Gerhard  v.  Bates.  £  BL 
h  BL  lie;  Feck  v.  Oumey,  L.  E.  IS  Eq.  CSs.  TS.  1  Bob. 
Kep.  lUosk's  ed.)  Wf;  Terwlillser  v.  Great  West. 
Teleg.  Co.  58  ni.  21S;  Booth  v.  Wonderly.  38  N.  J.  L. 
2S0;  Morse  V.  Swits.  IS  How.  Fr.STS:  Denton  v.Qteat 
Northern  H.  Co. »  L,  J.  Q.  B.  1». 

Where  a  party  ean  protect  blmselt  by  or4lnsrT 
care  snd  prudeooe.  be  must  do  so:  and  If.  witb  lull 
means  of  knowledae.  tMlngequally  able  to  Judgs 
of  a  matter  for  blmsell,  be  relies  upon  the  repre- 

equnl  footlOK.  wlihout  eiercistng  tbe  means  of 
knowledi^  open  to  blm.  uelther  the  couria  of  law 
nor  courts  of  equity  will  relieve  blm  from  tbe 
effects  of  auch  folly.  1  Slory,  Eq.  Jur.  (3d  ed.l  Il1«a. 
£00:  £inalns.<^,  v.  Reed,83  0b1oBt.a3:  Slauxbter 
V,  Gerson.80  U.  S.18  Wall.  STB  t20:  eS7i:  Brown  ». 
Lescb,  107  Man.  BM:  Long  v,  Warren,  88  N.  T.  i», 
Parker  v.  Houlton.  Ill  Uera.  SB,  IS  Am.  Bep.  Slfc 
Vincent  V  Berry,  Wlowa,  «1;  Chryaler  v.Causday. 
BO  N.  T.  na.  18  Am.  Rep.  IBS;  Mamlock  v.  FbIp- 
taoka,  IS  Wis.  116,  8£  Am.  Rep.  T16:  Poland  v.  Brow- 
nell.  181  liita.  138.  U  Am,  Rep,  £1S:  Schwabacker  *. 
Ulddle,  ««  IU.  813;  Bedgraf  e  v.  Bard.  I.  R.  U  Oi. 
Div.  1. 

Where  the  parties  stand  on  an  unequal  foottnx. 
I  and  tbs  one  niaklDf  tbe  representations  Is  an  cx- 
I80D.S. 


D,™,zed<,vCi)l>^lC 


DiCKBQK  T.  PATTKBaON. 


DpOQ  lh«  dliooverrot  the  alleged  fraud;  failed 
to  put  Uie  defeudBQt  in  ttatti  mo;  and  ac- 
quieMxd  in  the  lale  with  knowledge  of  the 

Wbere  ■  parly  iatenda  to  abandou  or  rcBcind 
A  conlract  on  ilie  eround  ol  fraud  he  must  do 
so  promptly  and  decidedly  tm  the  first  iofor- 
matlOD  of  *uch  fraud.  I(  with  full  kui>wledge, 
ornitheufBcieut  uottce  or  means  of  knowledge 
of  his  rigbia  and  all  the  material  facts,  be  lies 
by  for  a  conaiderable  time,  or  abstains  from 
linpeacbing  tbe  transnction,  this  will  be  coa- 
■trued  as  ao  acquieseence;  and  the  traDMCtlon, 
although  originally  impeached,  ceaaea  to  b«- 
come  so  in  equity. 

Uryma  i.  Sanden.  93  U.S.  63(38:  603); 
Wood  ».  GarpeiiUr.  101  U.  S.  141  (25i  8US); 
Diei'T/v.  Lyon,  19  Iowa,  547;  Canibriilge  Valtrs 
B»ni  V.  Jklano.  4S  N.  Y,  840;  MeTrill  v.  H'li- 
jon,  a(iMicb.3;j3i  I'airiev.  Il-irriwii,  g3MiuD. 
846;  Builegy.  Fax.  78  Cal.  380;  Bdl  v.  Keefifrt, 
BO  Ean.  105;  BtUt  v.  Ri-ynoldt.  75  Mo.  603; 
Bigelon,  Fraud,  388. 

Dickson  caooot  maiotaiD  Ibia  bill  because  be 
did  not  returo  or  olter  to  return  tbe  purcliuse  ; 
iDooey  received  by  bim,  to  wit,  Uie  $1,500  and  ' 
tbe  tll3.50.  { 

Ad  actioD  to  rescbd  a  sale  of  land  oa  ibe 
ftound  of  fraud  will  not  lit;  uulens  ibe  consifl-  , 
enlioD  paid  la  returued  or  tendered  bcFore  i 
rait;  and  an  election  that  the  vendor  ixable  and  . 


willlDg  to  return  it,  and  now  oSen  to  do  m,  !• 
insufflcient. 

Van  Troll  y.  Wiat.  30  Wia.  480;  Mauon  w. 
Bovet.  1  DcDio,  09;  Cobb  v.  Hatfield.  40  N.  Y. 
633;  Latham  V.  Hiciy,  31  La.  Aun  436;  Wi'bur 
T.  F.ood,  16  Mich.  40;  W-cdburyy.  Woodbnra. 
47  N.  It.  11,  »0  Am,  Dec.  555;  ifawnn-  v. 
Smilh.  32  Vt.  1.  70  Am.  Dec.  148;  Ecant  t. 
GaU.  17  N.  H.  573,  43  Am.  Dec.  614;  Yowg 
T.  Arnlu,  80  Ala.  110;  Thomjmn  v.  Peek,  115 
Ind.  513. 

Tbe  resoi.isioD  must  be  in  tato,  and  property 
received  under  the  rescinded  contract  must  1>b 
returned  and  tbe  adverse  party  put  as  far  as 
possible  in  tlita  quo,  whatever  may  be  tbe 
ground  of  re!>cii>8iDD. 

Countr  V.  Sentltttoa.  IS  Mass.  SIS.  8  Am. 
Dec.  103;  Oirneol  t.  May.  2  A.  K.  Marab.  r.87, 
13  Am.  Dec.  453;  Dnrrtll  v,  Simpton.  3  T.  B. 
Moo.  517.  16  Am.  Dec.  115;  SouUi^rn  L.  I:*, 
it  r.  Co.  V.  l^nirr.  5  Fla  110,  58  Am.  Dec. 
448;  Perky  f.  Baith, 23 Pi.k. 2«3,  84  Am.  I K-r. 
50;  KimMl  v.  Cunnir.gliam.  4  Vlws.  5U2.  8 
Am.  Dcc.230;fayv.  Wirer.SOVt.  ll8,4tlAm. 
Dec.  7li4;  Jenaiiig*  v.  Gage,  13  111.  010.  50  Atii, 
Dec.  476;  Siiurton  v.  .Vc.Vtfw.im,  41  Me.  563; 
Ei,Mro"k  V.  Swett,  110  Hass.  30:1;  Cook  v.  Oit- 
itfin.  34  N.  H.  658;  Utrn.aH  v.  UajftneBQir,  61 
Cil.  161. 


•dve  notopeu  lo  theuCber.  such  reiirtvcalaila 
Mae.  wtll  be  IrauduJeat  In  manr  casea  In  * 
there  would  be  nu  acllonatile  fraud  It  tbe  parties 
Mood  oa  tbe  same  foutlnir.  Oouoh  v.  Adams.  71 
IowB.lT:nsbtiiiak  v.  Miller,  ISNev.  tZ8;  Bcbwcnk 
v.  Na;Jor.  lOS  N.  Y.  tSS;  Jaoksoo  v.  ArmstrODK.  U 
ICfob.  Vr.  Uarvertb  v.  Wealing.  U  R.  IS  Eq.  SEO;  Al- 
Ua  V.  MlllUon.  t2  111.  101:  Eaton  v.  Wlnule,  O)  Mtch. 
UK,  t  Am.  Rep.  377;  Hltabifll  v.  Zimmerman,  t  Tex. 
T5.  SI  dm.  Deo.  TIT;  Hinger  v.  EvIds.  98  Ark.  381. 

SvpproMa  iiert  or  concealmant  will  amount  to 
fraud  where  tbe  oonoealmeat  laof  material  facta 
which  one  party  ii  under  aome  leaal  or  equitable 
duty  to  oommuDlcate  Co  the  ocbcT.  and  wblcb  the 
latter  baaarlgbUiurl)  nit  ivet.  tokaow.  Dnmb. 
maun  v.  Sohultlnic.  75  N.  Y.  Cifi,  aZ:  Dench  v.  Shel- 
don. II  Barb.  M;  Fox  v.  Hackreth. «  Bro.  C.  C.  tiO: 
1  Btorr.  Bq.  Jut.  (3d  ed.)  I  207:  Hadlej  v.  Clinton 
OouotT  Importlaic  Co.  8  Ohio  St.  HS,  83  Am.  Den. 
Ok,  Junn  T.  Tcmlmln.  tt  Ala.  eSS.  U  Am.  Deo.  US; 
OoDOver  t.  Wardell.  St  N.  J.  Eq.  <Ki. 

Whcrs  parliea  deal  "at  arm's  lenjftb"  on  equal 
terms,  and  no  particular  reJatlou  of  crust  or  ood- 
fldence  eilats  between  them,  tdere  la  usualtj'  no 
oblliTBllun  to  speuk,  and  either  mar  remain  silent 
and  be  saCe.  Arulibold  v.  Lord  Howih,  L.  Et.  2Ir. 
a  L  ««;  Feople  a  Bank  v.  Bogart,  81  N.  Y.  101,  103. 
■r  Am.  Hop.  181:  Law  v.  Ornnt,  37  Wis.  US;  Fisher 
*.  BudlonR.  10  H.  I.  &aJ:  LhIiIIsw  v.  Organ,  15  U.  S.  2 
Wheat.  178  (1:  211);  Ward  v.  Packard,  18  C-al.  301; 
Ikimett  V.  Stanton.  3  Ala.  ISl;  Kerr.  Fraud  k 
HMtake  (Dump'sed.)  lOO;  Allen's  Appeal.  W  Pi.  ISO. 
41Am.Bep.  101:  Nrw  York  C*H.  O,  H.Co.v,  Fra- 
laa.lt»r.B.£(ilE:II«). 

Buc  where  one  part?  knows  that  Che  other  places 
■  pcoullBT  trusc  and  oontldence  In  him,  or  where 
tliej  oooupy  a  flduelory  relatlonahlp,  there  is  usu- 
ally an  ObllKsClon  CodlMloacall  miilerlal  tacu;  and 
silence  orooncralment  thereof  will.  In  such  cases. 
eonaHlute  tiaud.  Emmons  v.  Hoore.  U  111.  SOk 
Yoana  v.  Hu«hea,  IS  N.  J.  Eq.  872:  Brown  v.  Mont- 
comenr,  aj  N.  T.  £87,  th  Am.  Dec  101:  Pilling  v. 
ArmlCBire.  U  Vea.  Jr,  78;  Fldcock  v,  Xownsend,  8 
Barn.  *  C.  MB;  1  Pom.  Sq,  Jw,  I  OB. 
IM  D.& 


8n,  when  one  ■■standa  by"  and  bears  false  repre- 
sentations made  about  a  matter  In  wblch  be  la 
InteresCed.  ^Jibout  correcClnft  tliem  where  It  is  hia 
duty  to  do  ao.  or  remains  allcni  while  another  as- 
secls  rishia  which  bs  knowg  are  hit  own,  to  the 
prejudice  of  a  third  person  whom  be  thus  allnwa 
to  Incur  liability  on  Che  faith  thereof,  which  would 
not  bars  been  Incurred  except  for  such  silence,  he 
will  be  ealopped  on  tbe  sround  of  fraud  from  after- 
wards ■eitlou  up  such  rights  as  aKalnst  Cbat  per. 
son.  Utchlgan  Panel  Irk  Maeb.  &  MfK.Co.T.  Parte  II, 
38  Mich.  17B;  Kent  v.  Qufokaflver  MIn.  Co.  78  N.  Y. 
ISB;  Btnrn  v.  Barker,  B  Johns.  Cb.  ISe,  IW.  10  Am. 
Deo.  318;  Wendell  v.  Van  Beosselaer.  1  Johns.  Ch. 
3(1;  Thompson  v.  Sanborn,  UN.  H.  301, 35  Am.  Deo. 
400;  Olllver  i.  Klotr.  8  DeQ.  M.  *  0, 118;  Plckard  v. 
Seers.B  Ad.ftE1.171;  Shepherd  v.  Bharpe,  (  L.T. 
il^.  DarlsB  V.  Davlea,  S  Jur.  M.  B.  ]82£:  Lee  v.  Hun- 
roe.  11  [T.  8.TCrancU,  si)8.B8B  (8:878,871);  1  Story, 
Eq.  Jur.  Oded.ll  881. 

And  there  are  oumeroua  case*  Id  which  the  rule 
Is  applied  where  there  are  latent  defecta  or  clrcum- 
stanoes  malerlnlly  aSectlng  the  aubJecC- matter  of 
a  sale,  anown  to  Che  seller  and  Incapable  of  belnjr 
diacovered  by  the  purcbaeor,  who  baa  not  equal 
means  of  knowlediie.  Hellish  v.  MotCcni.  Pcaka, 
IGS:  Smith  v.  Harrison,  28  L.  J.  Ch.  113;  Prout  r. 
ItoberCa.3ZAlH.i:7;  Turner  r.  Hugiclns,  11  Ark.  £1; 
Qlaascock  V.  Minor,  11  Ho.  SSS;  Cecil  v.  Si>ureer,  33 
Hu.  U£.  «  Am,  Dec.  lift  Lunn.v.  Shermer.  S3  N.  G 


IC  without  e 


bound  to  volunteer  a  Btatemcnt  of  hlsflnundal 

condition  where  no  questions  are  asked.  Talcutt 
Kemlerson,  81  Ohio  St  lOf,  V  Am.  Rep.  001:  Es 
Ml  Whiltaker.  L.  a  10  Cb.  App.  UB:  Mlchols  v. 
nner,  18  N.  Y.  39S;  Hedlnjtton  v,  Hoberri.  V,  Vt. 

BBS;  Klopenstcin  v.  Muloahy,  1  Nev.MB;  Qarbutl  v. 

Prairie  du  Cnlen   Bank,  23  Wla.    SBl:    BcldlnK  v. 

FranWland.  B  Leo,  BT,  II  Am.  Bep,  630;   Hear*  v. 

Waples,  3  Houst.  (Del.)  S8L 
But  where  one  who  Is  Insolvent  buys  on  credit, 

with  the  Intention  or  preconceived  drslsn  of  Dot 

paying  tor  what  he  buya,  be  la  gutltr  of  fraud. 

Ayrea  v.  Franoh,  41  Conn.  iU;  I^analdaM  t.  ht- 


Bdphskx  Codbt  or  rait  TTinTBD  STATsa, 


Oct.  Tkmi, 


Inr  ber,  wltbont  reitoriag  tbe  coDslderatloa 
•ivcD  by  tba  purcbaeer. 
Pileher  v.  HmM.  2  Hfnd,  208. 

And  tbe  sanie  rule  nlll  apply  to  Infanta,  ff 
ftt  ilie  time  ot  calling  for  r««c)«tiioD  they  Btlll 
have  in  tbeir  possessiun  and  control  the  coniid- 
erallon  received  for  the  sale. 

BartleU  t,  CowUt,  16  Gray.  4M. 

Tlie  failure  to  offer  to  return  Ibe  considera- 
tloD  received  will  be  treated  aa  an  aOrmance 
of  the  contract. 

Satibom  V.  Otgood,  16  N.  H,  113;  Ayert  ». 
Beteett.  19  Me.  261;  RmeUvv.  Binelom,  12  Pick. 
807.  23  Am.  Dec.  607:  Blpelow,  Fraud,  p.  410. 

Dickaon,  after  diacovering  the  fraud  as  in- 
dicated by  bis  tetter  ol  February  27.  1888, 
■bould  Immediately  faave  elected  to  reaclnd  or 
abide  ti;  the  contract.  He  elected  (o  abide  by 
(be  contract  by  retaining  wbat  he  had  already 
receired,  and  by  the  writing  of  tbe  letters 
demanding  that  Patterson  pay  lo  bim  the  biil- 
■Dce  of  tbe  money  arising  from  the  sale  to  Olio 
Boebnie. 

Dmnit  T.  Jones,  44  N.  J.  Eq.  S18;  Arnold  t. 
Bagerman.  40  N.  J.  Eq,  188;  QrahenhfimtT  v. 
Bium,  03  Tex.  889;  JVounnanr.  SuVer  County 
h.  Vo.  81  Cal.  1,  8  L,  R.  A.  219;  WUHng  v. 
BiU,  28  Mich.  8»;  Vtrn^  v,  Vtrnol,  68  SL  Y. 
4S. 

Mr.  Juttiee  Hftrlan  delivered  tbe  oplnloo 
of  the  court: 
This  Buii  waa  brought  to  procure  a  decree 


reicloding  certain  sales  of  real  estate  on  tbe 
ground  of  fraud. 

The  case  made  by  the  original  and  amended 
bill  of  the  appellant,  who  was  plaintiff  below, 
IsBubslantidlf  as  follows; — 

Plainliff  and  defendant  Patterson  married 
Fillers  and  bad  been  friends  for  a  long  time. 
The  former  bad  eipressed  a  wlnb  to  join  tbe 
latter  upon  equal  terms  in  the  purchase  of  real 
estate  In  or  near  Omaha,  Nebraska,  with  % 
view  to  platting  ibe  same  Inio  lota  as  an  addl' 
tlon  to  that  city. 

Defendant  accordingly  wrote  to  plain-[586 


s  of  laud   will   I 


I.  |2,SI 


)  caah. 


logo  in,  It  will  cost  you  (1,250  cash,  1 
ance  to  suIL"  The  plaintiff  having  made 
further  Inquiries  by  lelier,  defendant  an- 
swered that  the  expenses  of  surveying,  ailver- 
li»lng,  and  platting  the  property  would  be 
about  |300,  and  the  net  proBls  at  least  $6,000; 
that  Ihey  would  probably  not  be  called  upon 
to  make  the  deferred  payments;  that  he,  de- 
fendant, had  realized  large  profits  from  other 
like  ventures;  (hat  olhrr  persons  desired  to 
Join  him,  and  be  urged  plaintiff  to  do  so. 

Relying  upon  the  above  statements,  plalnllft 
accepted  the  propoaltlon.  and  sulwequentlv 
■ent  defendant  Patterson  the  sum  of  f;l,»50  as 
bis  half  of  tbe  cash  payment.  His  wi ft;  Join- 
ing bIm,  he  signed  a  morlgaee  for  tiie  buUuce 


well.  BS  U-  8.  SIl  (S:  Ml;  Stewart  v.  Smersoa,  Bl  N. 
H,  301:  BuniJI  V,  Btetens,  T8  He.  :«5,  40  Am.  Kcp. 
SH:  Miillikpn  r,  Mlllaf,  II  K.  I. EBB;  Poi  v.  Webaier, 
a  Md.  lat:  Pcfen  v.  Htll^  IB  Hd,  WB.  512;  Bblpman 
V.  Seymour,  40  Mich.  H*;  Buokler  t.  Artcher,  31 
Barh.  tXk  Kline  v.  Baker.  SB  Uhbs.  XS:  Davis  v. 
McWblrter,  4D  U.  C,  Q,  &  MB;  Wrtsbt  t.  Brown,  W 
M.T.I. 

Anj  cuntract.  tbecnaklnBoIwhtchlsIniluoedbr 
the  fraud  of  elHier  wutj  piactlBOd  upoo  tbe  oilier 
■t  the  time  the  oontTBat  Is  made,  or  wnllc  ncgotta- 
tlvns  la  reESTd  lo  It  are  lielnB  carrlid  on,  Is  void- 
alile  and  mar  he  lesolnded  at  the  election  nf  the 
parirdefrauited-  Smith  v,  BlcliHrdB.  38  [J.B.  ISPet. 
te  llO:  42);  DBclel  V-  Ullobell.  1  Slory.  ITZ;  Warner 
V.  Danleln,  I  Woudb.  A  M.  90.  EQ;  Poreman  v.  Blse- 
low.  4  Cliff.  BOB;  Taylor  v.  Fluet  1  Barb,  4T1:  Buck- 
ler V.  Btreet.  IS  Fed.  Kep,  WK  Addlnmon  v.  Allen. 
U  Wend.  8Th  Uavon  v.  Bovel.  1  Dealo,  S9:  Dauohr 
r.  BlirimaD,  I  I^os.  aai;  Schwenk  v.  Kaj'lor.  lOi  N. 
T.efS:  llabcook  v.  Ckse,  81  Pa.  4n,  100  Am.  Deo. 
H4;  Sbeldon  Aile  Co.  v.  Bcoflelil.  S6  Ulcb.  ITT;  Den- 
nti  V.  LealOD.  Tt  Ulcb.  188;  Skinner  v.  Brltrham,  128 
Hess.  132;  Bowker  v.  Delonr,  141  Haai.  SIS;  Hlckey 
V.  Drake,  tl  Vo.  880;  Reed  v.  Peterson.  01  lil.  ESti; 
Bradler  v.  Luce,  911  IlL  XBt;  WrtRbt  v.  HaskcM,  in 
He,  489:  Farrls  v.  Wri«,  K  Ue.  48!;  Leeds  v,  Boyer, 
M  Inil.  KW:  Leake  v.  Hall,  118  lod,  n4:  Diets  v,  8ut- 
eltlle,  00  Kj.  860;  White  v.  Coi.  3  Usyw.  79;  Fcndar- 
vta  V,  Orar,  41  Tei.  VXc,  Cook  v.  Hoore,  39  Tex,  tSfi; 
Vfner  v.  Cotter.  87  Wta  482;  Poster  v.  Orfsset^  £9 
A>B.Bg8;  Llodsey  v.yoaay,82Ala,  42I;Weetv,  Wsd- 
dlll,  88  Ark-  BTS;  Grlndrod  r.  Wolf,  n  Kan,  99S; 
Wainpler  V.  Wampler,  ODQratt.  454;  Davis  v,  Henry. 
4  W.  Va.  BTl;  PTMtoQ  v.  Beeve,  »  N.  H.  8;  Gales 
T.  BllM,  18  Vt.  aO;  7oeman  v.  Lasley.  40  Ohio  St. 

It)  regard  to  lalK  leptascntations.  It  is  primarily 
Msentlal  that  tbey  be  positive  statemeuts  of  facts, 
■nd  notof  mere  matleisot  opinion.  Herring  v. 
SkB|tfB.«l  AU.  m.  81  Atn.  Bcp.  4:  Brourbton  v. 
7Jaii.A>aa.4t8iBoll>n>ok  t>  OonDOr,(DUe,n8,ll 
S40 


Am.  Rep.  219;  Bishop  v.  Bmall,  6)  He.  13:  (lordoc  v. 
Pnrmelee,eAllen,212:Hasardv.  Irwin.  ISPIck.lOS; 
Mooney  v.  Miller,  102  Mara.  21T;  Tucker  v.  White, 
ISJ  Haf  B.  341;  aark  v.  Everbarl,  88  Pa.  347;  McOan- 
abflp  V.  McKlnley,  S3  Tnwa,  iSX:  Lucas  v.  Crlppen, 
78  Iowa.  507;  Bunter  T.  Hcldutrblin.  ISTnd,  »:  Hel- 
deforv.  CtiselBln.Tl  tntt.BKI.  98  Am,  Rep.  ttXiFcislsr 
V,  Ciilclwell.I8Vt.lT8;  JsTtay  v.  Mnse,  41  Le.  Ann. 
548;  Sawyer  v.  Priclcett,  98  D.  8.  Jfi  Wall.  U«  (22: 106M 
SielibiUB  V.  Eddy.  4  Mason,  414;  New  Brunswick  ft 
C.  R,  A  L.  Co,  T-  Conybeore.  9  H.  L.  Cbb.  Til. 

Wbetu  a  re  presentation  Ismsdeoralai't  •rbh'bhaa 
nothteBlodo  wllb  opinion,  and  iBpeciillHrlj'  withio 
the  knowledge  of  tbe  perEoa  mRktnKtt.  the  one 
ret^lvlns  such  represenlatlon  has  the  absolutn 
rlirht  lo  rely  on  Its  tratbfulneas.  alihoujtb  tba 
monns  ot  DKeMslnlDit  Its  falsity  nre  fully  open  lo 
bIm-  Head  v.  Bunn,  BS  N.  7.  nt:  Dnvld  V.  Park, 
I(»Mas«-G01;KleterT.RnKers.19Mlnn.R2;  Mnilnck 
t.  Todd.  IB  Ind.  ISO;  Keller  v.  Equitable  P.  Ins.  Co. 
»  Ind,  170;  Reynell  v.  Bprye,  8  Hnre,  as. 

Where  parties  stand  la  a  eonOdentisl  relation  to 
eaob  otber,  there  Is  always  an  obligation  on  the 
part  o^  one  to  communicate  wbiiever  may  be 
known  to  him  and  unknown  to  tbe  other  In  re- 
gard to  the  Bubject-mBitorof  the  coptroct.  Em- 
mons T.  Moore,  8fi  III.  301:  Young  v.  HuRhea,  s; 
N,  J.  Eq.  872:  Cornelius  v,  UoUoy.  TPs.aOO.  Soot 
pereons  standing  In  a  Bduolary  rdstlon.  Narotss* 
V.  Watham,  t  B.  Mon.  241. 

Tn  tbe  case  of  prlnclpsl  and  agent,  the  right  to 
reaeind  for  the  Biranfs  fraud.  In  ease  of  false  rep- 
resentations, depends  on  whether  tbe  mpreaeot*- 
tlOD  waswithin  thepcopeof  tbe  agent's  a utborlty; 
in  luch  oue.  the  party  defrauded  may  rMolBd. 
Wcfr  1.  lielL  L.  K  3  Bicb.  Dlv.  98:  Bluviok  v. 
Enirllsh  Joint  Btook  Bank.  L.  R.  1  Kiob.  Me 
Jeffrey  v.  Billow.  13  Wend.  MS.tS  Am.  Dae.0^ 
Dunt  T.  Burton.  4T  N.  Y.  l«r,  T  Am.  Bep.  4X8;  KruniM 
V.  Beucb.  IS  Bun.  SB;  Kennedy  v.  UoKar,  48  R. 
J.L.188,»  Ant.  Bep.  Ml  Parley  T-OatUs.  D  UL 

"*  U.S. 
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Diaaom  r.  Pattbucmi. 


of  tbe  pnrcbwe  mnneT,  dated  June  10,  1680, 
Ifae  umH  to  be  ciecuieil  itlso  by  dercndant  and 
«tte.  Tbi«  morigage  waa  sent  lo  DlckMin  by 
Pattfirann  for  execution. 

On  June  9,  ItiSS,  tbe  premlsea  were  con- 
▼eved  by  deed  to  pI&lDiJS  and  Pnttenon, 
jolntlT,  the  cooBideratloD  staled  In  it  being 
%i.SO0.     The  deed  wm  duly  recorded. 

PHtteraoD  caused  tbe  ptcralset  to  tw  lafd  out 
In  lota  HDd  itreetB.  the  plat  of  which  wm  t«- 
corded  as  "Pattcrsnn  aud  DIckaOD  Place." 
After  wrillQg  several  letters  to  plaintlfT,  apeak- 
inft  In  the miiBieocounigiDg  terms  of  theprob- 
obllUj  of  realizing  lar|[e  relUTDS  from  tbe 
venture.  PatteraoD,  on  October  21,  1880,  wrote 
10  Dtcksou:  "1  have  sold  our  10  acres  lo^ay 
for  le.OOO,  an  advance  of  (1.200.  It  did  not 
turn  out  aa  well  as  I  expected.  .  .  .  This 
la  a  very  handsome  profit  for  the  length  of 
lime  we  have  held  it.  He  pays  |S,000  cash 
and  Ihe  other  $700  tnalde  of  alx  monUis.  and 
asaumei  the  mortgage  and  all  taxes.  It  nets 
uaailtUe  over  $500 each  profit." 

On  October  80,  1B85,  Patterson  inclosed  his 
check  for  1^,000  to  plalntiB,  correcting  his 
■talement  ai  to  net  pToDta  by  the  statement  that 
(224.18  was  jet  due  and  coming  to  theplalnilS. 
He  niao  Inclosed  a  deed  lo  one  Otto  Boebme, 
«87]  lobe  •signed  by  plainlifT  and  wife,  in 
wLiich  tbe  conalderatioQ  waa  expressed  to  be 
fe.COO.  That  deed  was  dated  Octolier  28, 
1U»5.  and  was  duly  executed  by  plslntlfl  and 
wife,  but  the  amount  of  Ibe  consldcralicin  as 
set  forib  in  tbe  deed  was  thereafter  changed 
without  plaintiB's  knowledge  lo  $10,000.  On 
Ihe  day  after  the  conveyance  to  Boehnie.  tbe 
latter,  without  plalntilTs  knowleilge.  recon- 
vcyed  the  property  to  Patterson,  the  consider- 
ation recited  being  |10.000,  On  February 
28. 1886,  Patterson  vacated  the  plat  made  by 
bim  and  plalntlll,  and  replatted  the  premues 
aa  "£a8t  Side  Addition,"  of  which  he  sold 
•everal  lots. 

After  tbe  filing  of  the  original  bill,  Patter- 
UD  filed  for  record  a  deed  dated  June  4. 1887, 
conveylns  all  Ibe  premises,  witb  tbe  exception 
of  eight  lota,  to  one  Isaac  Martin,  who  waa 
nade  m  pwty  defendant  in  the  amended  bill. 
That  deed  purported  to  bave  been  made  in  ex- 
ecution of  an  agreement  with  Martin,  be  hav- 
ing failed  to  make  payment  pursuant  to  a 
prior  contract  alleged  to  have  oeen  made  on 
February  17,  1887. 

Long  afterthetransaclfonaabove  referred  lo. 
It  became  known  to  Dickson  —  and  be  ao 
charged  In  bis  bill— that  ibe  purchase  price  of 
the  premlaes  Id  question  was  not  (4,800  but 
(8,600  and  the  cash  payment  (1.200  and  no 
more,  all  of  which  was  paid  by  ihe  plaintiff; 
that  the  conveyance  to  Bocbme  and  reconvey- 
ance by  him  to  Patleraon  were  fraudulent, 
bavlng  been  made  without  consideration,  and 
executed  In  pursuance  of  tbe  preconcerted  de- 
■IfTD  of  Ibe  latter  to  ve«t  the  title  In  himself. 

Whereupon  the  plalntifi!  prayed  Ihat  Inas- 
much aa  he  bad  paid  all  tbe  consideration  for 
tbe  premises,  and  aa  the  defendant  Patterson 
bad  advanced  no  part  thereof,  he,  the  plain- 
tiff, waa  entitled  to  bave  all  of  Ihe  said  prem- 
laea  and  all  the  advantages  arising  from  the 
wM  purchase.  He  further  prayed  Ihat  loas- 
much  M  tho  deed  lo  Boehme  and  the  deed 
from  BoduM  to  PkUenon  mn  frauduleat  and , 
MO  U.S. 


void,  en  accounting  be  directed  of  all  atimk 
received  by  Palteraun  in  that  bebalf,  and  alao 
all  suma  received  by  plalnliS  from  him,  and 
thai  It  be  ascertained  what  sum,  if  any,  plaintiff 
should  repay  to  him,  which  he  offered  and  stood 
ready  to  pav  aa  soon  *as  ascerialned;  [ftSS 
that  It  be  oecreed  that  the  plaintiff  was  en< 
tilled  to  bave  all  the  benefits  of  the  original 
purchase;  and  that  bylhe  deed  mnde  to  plaln- 
tifi and  Patterson,  tbe  latter  iMHsame  aeiaed  la 
fee  of  an  undivided  bait  of  the  premises  m 
trust  for  the  plaintiff,  and  not  otherwise.  Th« 
bill  further  prayed  that  the  deed  made  hj 
plalnllft  and  wife,  logelher  with  Patterson  and 
wife,  to  Boebme.  and  aa  well  as  the  deed  mada 
by  Boebme  to  Patter«on,  and  tbe  deed  from 
Patterson  to  Harlln,  be  declBre<l  fraudulent 
and  void;  that  it  be  decreed  that  Patleraon 
convey  the  premisea  to  the  ptaintllf  in  fee,  eK> 
cept  auch  lota  as  had  been  sold  lo  other  par^M 
for  a  valuable  conaideratlon  without  hia 
knowledge;  that  Patterson  account  to  tbs 
plainltfl  for  the  suma  of  money  realised  from 
such  sales;  and  alsothat  he  be  restrained  from 
selling  any  other  lots,  or  receiving  any  monoy 
on  account  of  said  sales,  or  transferring  any 
security  therefor,  etc. 

The  bill  wasdismisaad  upon  the  ground  that 
tbe  plaintiff,  after  acquiring  knowTedge  of  th» 
fraud,  elected  lo  retain  what  he  had  received 
from  the  sale  of  tbe  land  In  question,  and  to 
pursue  his  claim  for  moneys  claimed  to  beatill 
due;  Ihat  the  fraud  alleged  having  come  to 
bis  knowledge,  he  was  bound  proinplly  to 
make  hia  election,  and  having  elected  to  M 
the  aale  atand,  be  could  not  thereafter  main- 
tain an  action  to  set  It  aside. 

This  ruling  waa  baaed  npoo  certain  letters 
oflered  in  evidence  from  wblcb  It  appeared 
ifaal  Dichaon  first  charged  Pallersoo  wlA 
fraud  In  1884,  and  wrote  him  on  February  87dl 
of  that  year,  staling,  among  other  things:  "In 


Cily.  Then,  too,  I  object  to  the 
original  cost  of  Ihe  Innd  as  slated  In  your  let- 
ter last  May,  tni.,  (4,600  ($2,500  cash  and 
(2,600  In  note),  when  I  know  now  that  the 
land  only  cost  (3,600,  ur  a  difference  of  $1,300, 
making  my  half  Iniereel  coat  (600  leas  than 
you  Hiated.  which,  taken  together  with  my  halt 
of  tbe  $4,000  wbicli  you  did  not  reporl,  would 
be  something  like  $2,600  which  you  are  owing 
me.  I*cannotsay  with  you, 'thus  far  my[689 
feellngaalone  have  been  affected, 'but  you  have 


my  hands.  Now  I  wish  to  know 
when  you  propuse  to  pay  me  the  above  amount 
due  me."  Patleraon  replied  to  this  letter  on 
March  8,  1880,  eiplainlog  that  the  amount  of 
consideration  In  the  deed  had  been  changed  at 
Boehme*B  request;  and  as  to  the  land  Deln( 
purchased  oriotnally  for  $8,600,  it  was  not 
true.  He  added  that  he  did  not  blame  hint 
for  beloearouaed  over  such  a  false  report,  but 
that  he,  l>allerson,  could  "explain  all  diacrep- 
ancles  In  a  manoer  that  caonot  be  impeached, 
and  when  neceaaarr  can  be  proven  up  with 
llrlng  laetimony  ana  plenty  ot  ii."    ws^t&k. 


BcpRxm  CouBT  or  tsk  Dhttkd  States. 


bIbo,  at  the  Instnnce  o(  Pattenou,  wrote  to 
Dickson,  under  date  of  M&rcb  2,  ISSIt,  atatlofr 
tbat  the  cnnaldcrstlon  paid  by  h[m  for  the  land 
was  18,000  snd  no  more;  Ihat  the  amount  ex- 
preaaed  in  the  deed  to  him  was  cbsngedat  hU 
request  In  order  Ibat  he  migbt  the  more  e&al); 
MCUrea  large  profit;  and  that  he  believed  Pal- 
lenKin  wa,s  boaest  and  straight  and  bore  that 
lepiilallon. 

After  some  further  correspondence  with  a 
view  to  a  selilemenl. — Palter^on  Insisting  that 
■  balance  was  due  him  from  plaintiff  on  oc- 
oount  of  a  certain  other  real-estate  traosacllnn 
Id  ExnsnB  City,— Dickson  on  August  4.  1BS7, 
filed  liis  bill  lo  equity  prating  a  rescission  of 
these  shIcb  and  an  accouotiag,  aa  hereinbefore 
■et  forth. 

The  bill  having  been  dismissed  for  the 
reasons  above  stated,  DlcksoQ  took  an  appeal 
to  Ibis  court. 

The  e?i<lence  fully  sustained  (he  allegations 
of  fraud  made  In  the  original  and  amended 
OOmpUlnt.  We  cannot  doubt  from  tba  record 
tbat  after  tbe  land  in  question  was  purcliased 
and  conveyed  to  the  plaintiff  and  defendant 
Patterson.  Jointly,  the  latter  conceived  the 
purpose  of  acquiring  tbe  title  to  the  whole  of 
It  To  Ibat  end  he  pretended  to  have  made  a 
■ale  of  It  to  Boebme,  and  induced  Ihe  plain- 
tiff not  col;  to  believe  Ihat  It  naa  a  real  sale  at 
a  named  price,  but  to  Join  in  the  deed  lo 
Boebme.  The  day  after  tbe  title  was  vested 
la  Boebme  the  latter  recraveycd  Ihe  property 
lo  Patierson.  According  to  tbe  preponderance 
OOOJofevldencelhat  iTansactlon'wasasham, 
but  not  more  so  than  the  pretended  sals  and 
conveyance  to  one  Martin.  That  which  pur- 
ports lo  be  a  deed  loHartln,  reciting  aconsid- 
«ratlon  of  119,425  In  hand  paid,  was  in  (act 
executed  after  tbe  innliTiiimir  of  Ihls  suit,  al- 
though dated  and  certiSed  to  have  been  ac- 
IcuDWledged  on  Ihe  4th  day  of  June,  1887  Jt 
would  subserve  no  useful  end  to  set  forth  In 
this  opinioD  all  Ihe  facts  and  circumstances 
bearing  upon  tbe  Issue  of  fraud.  But  we  may 
remark  that,  according  to  the  evidence,  some 
one  assumed  the  name  of  Martin  long  enougb 
to  BO  ihrougb  the  form  of  a  purcbase  from 
Patterson,  aft«r  which  he  disappeared,  bis 
whereabouts  pending  this  suit  being  unknown 
■llbough  his  answer  was  filed  by  direction  ot 
Patterson. 

We  content  ourselves  with  saying  that  the 

g'Dof  makes  It  clear  ibat  the  pretended  sales  to 
oehme  and  Martin  were  In  execution  of  a 
■cbeme  devised  by  Patteraon  lo  deprive  Dick 
•on  of  bis  Interest  in  these  lands  without  his 
receiving  tbe  full  value  of  such  Interest,  and 
thus  to  become  himself  the  sole  owner. 

"Dils  was  Bubsiantially  Ihe  view  taken  of 
tbe  case  by  tbe  circuit  court.  The  presiding 
judge  not  only  expressed  the  (ear  tbat  tbe 
charfies  of  fraud  and  misconduct  were  well 
founded,  bul  said  that  tbe  tesUmony  of  tbe 
defendant  Pditerson  was  impeached  by  so 
many  cIrcuDislances  tbat  it  could  not  be  safely 
made  tbe  basis  of  Judicial  action.  Assuming 
the  charges  of  fraud  lo  have  been  proved,  the 
oonri  dismissed  Ihe  bill  upon  the  ground  tbat 
the  plaintiff's  letters,  written  in  1860,  show 
tbat  he,  "with  knowledge  of  the  fraud,  not 
only  ret^ned  what  be  had  received  from  tbe 
mAi,  but  elwt«d  to  lot  U  stand  and  pursue  hU 


claim  tor  Ihe  moneys  atlU  due  him  thereon." 


falsely  represented  tiTe  orlKlnal  coat  of  the 

land  (one  half  of  which  Dlcison  was  to  pny) 
to  have  been  $4,800.  when  It  was  only  $3,600, 
and  tbat  tbe  deed  to  Boebme,  attbe  time  il  was 


which  Patteraon  said  he  had  sold  the  10  acres), 
and  yet.  when  put  on  record,  itrecltedflO.OOO 
as  Ihe 'consideration.  Upon  the  basisof  [091 
93,000  as  the  price  originally  paid  for  tbe  land* 
bv  Patterson,  representing  himself  and  the 
plalnllft,  and  $10,000  as  the  amount  paid  by 
Boehme,  the  plaintiff  rightfully  claitaed  * 
larger  sum  than  had  been  paid  to  him  by  Pat- 
terson. If  this  were  tbe  whole  case  there 
would  be  force  In  tbe  suggestion  that  Dlckann, 
with  information  ot  Che  fraud  practised  upon 
him,  had  elected  lo  affirm  the  siile  to  Boehms 
and  to  claim  the  additional  sum  that  he  sup- 
posed to  be  due  him  upon  a  proper  account- 
ing. 

But  there  are  other  considerations  which 
preclude  Patterson  from  insisling  that  Dickson 
made  bis  election  of  remedies,  and  must  abide 
by  tbat  election.  During  the  correspondence 
that  took  place  between  the  parlies  In  1880, 
Dickson,  go  far  as  the  record  sb'iws,  was  not 
aware  tbat  the  saleandconvrynnce  to  niK'bme 
was  merely  fictitious,  and  In  execution  of  Pitt- 
teraon's  scheme  to  defraud  him.  PiiilLTson 
assured  him  that  tbat  sale  was  a  real  one,  and 
there  is  no  proof  to  show  that  Dickson,  at  ili« 
time,  knew  or  believed  anything  to  the  con- 
trary. If  it  was  a  real  sale,  Dickson,  having 
ened  in  the  deed  to  Boebme,  could  not  go 
hind  It,  unless  he  could  abow  that  the  latter 
did  DOl  purchase  In  good  faith.  But  from 
what  Patterson  wrote  to  him.  be  bad  no  rea- 
son to  doubt  tbe  validity  of  the  sale  to  Boehme^ 
Besides,  Patterson  Induced  Boebme  to  Inform 
Dickson  by  letter  that  the  amount  paid  was 
only  $6,000.  and  tbat  ft  was  changed  In  the 
deed  to  $10,000  at  his,  Boebme's,  request,  and 
that  Patteraon  was  an  honest  man,  with  a  good 
repuiation.  All  this  was  well  calculated  to 
make  the  Impression  upon  Dickson  that  tha 
only  relief  he  could  have  against  Patterson 
was  lo  obtain  an  accounting  and  a  decree  or 
Judgment  for  such  additional  sum  as.  was 
Justly  due  him. 

After  the  correspondenoe  between  the  par- 
ties ended  In  tbe  falter  part  of  the  year  18(46, 
the  plaintiff,  as  we  must  assume  from  the 
record,  ascertained  for  the  first  time  all  the 
facta  as  they  are  now  disclosed,  and,  without 
unreasonable  tlelay,  commenced  the  preaeol 
suit.  We  should  not  be  iustlHed  by  the  rec- 
ord In  saying  thathe  had,  forany  considerable 
time  before  tbe  bringing  of  this  suit,  such 
knowledge  ot  all  tbe*clrcumsianceaofi092 
this  transaction  as  enabled  him  to  know  with 
certainty  what  his  rights  were,  and  to  deter- 
mine what  course  should  be  taken  to  vtndlcaiA 
tbem.  If,  as  Ihe  evidence  shows,  the  real 
facia  were  concealed  from  him  by  one  from 
whom  he  had  reason  to  expect  a  frank  dis- 
closure of  all  the  material  circumstances  M 
they  occurred,  be  Is  not,  for  that  reason, — no 
rigbu  of  innocent  third  parties  having  Inter- 
vened,—to  be  denied  the  fullest  relief  lo 
.D.B. 
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which,  Bccordtiig  to  tbe  prlcclplea  of  equity, 
lit  U  entitled. 

The  plslatlS  iu  hli  amended  complaint 
claims  that  he  paid  the  otIsIdiiI  conilderatlOD 
for  these  IbtiiIi,  and  is  entliled  to  a  cunveyance 
of  tbem  upon  his  pajriog  to  Ihe  delendaot 
Patterson  such  sum  an.  upon  a  proper  account' 


the  pcemiaes  or  the  lots  Into  which  they  were 
dirlded  by  blm. 

Wflsreof  opinion  that  the  plainillT  Is  not 
«nlllled  to  relief  to  thnt  extent.  But  be  is  enti- 
tled to  a  decree  setting  aside  and  annulling  the 
deed  puTportlng  to  have  been  eiecuied  by 
Patterson  to  Martin,  the  deed  from  Boebme 
to  Patterson,  and  Ilie  deed  to  Bnebme  from 
Patterson  and  Dickson  and  their  wives, respect- 
ively, leavlDK  the  tl(!e  to  tbe  premises  in 
question  where  It  was  prior  lo  the  execution 
of  the  laat-nanied  deed;  such  decree  to  be 
without  preludlce  to  any  valid  rights  acquired 
by  parlies  who  purchased  in  good  faith  from 
Patierson  while  Ihe  fee  whs  In  him  alone. 
The  cause  should  be  referred  to  a  commis- 
aloner  for  an  accounting  between  Dickson  and 
Patterson  in  respect  of  the  sums  paid  by  them 
lespectively  on  the  orirlnnl  purchase  as 
evidenced  by  the  deed  of  June  9,  1883,  from 
TukeyAnd  Keysor  and  their  wives,  respect- 
ively, •"  "■ '   T„_,____    ™-, ._ 


of  all  amounts  received  by  Patterson,  on  the 
sales  by  him  of  any  of  the  lots  Into  which  the 
10  acres  were  subdivided,  and  Patterson  to 
have  credit  for  any  sums  paid  by  him  In  dis- 
cbarne  of  taxes  or  other  charges  upon  the 
property. 

The  itevree  it  retened  and  theeavie  rmaandtd 
for  tilth  fnTthtr  preeetdingt  a*  are  not  ineon- 
tkUnl  vath  Oa*  opinion. 


«93]      UNITED  STATES,  Appt., 
HENRY  0.  FDLLEa 
(Bee  8.  C  Beporter's  ed.  EBS-fiWL) 
MaU  in  fltnof  lertice.  when  entitUd  to  a 

A  aiBte  In  tlie  United  StBtes  Navy,  attaohed  to  i 
BSTvInK  on  a  Dolled  etBteerecelvlDBsUp.lS' 
titled  toaratloD  wbilesoservlDB,  or  toUieoc 
mnlatlDD  pdoe  tbeniof,  uader  n.  B.  Bev.  Stat. 
HU7B.  lUG. 

[No.  806.] 
SubiaiUtd  January  9,  189S.    Decided  January 


APPEAL  from  a  Judgment  of  tbe  Court  of 
Claims  In  favor  of  Heniy  C.  Fuller, 
claimant,  against  tbe  Uuited  States  for  the 
commutation  price  of  a  ration  to  which  he 
was  entitled  ■•  a  male  In  the  Navy.    Afflrmed. 

Vaim.—Ai  to  txlra  pnyor  eopniMnsatlon  to  oficen, 
Manotato  United  States  v.  Uacdantel,  •:  IM. 
IWV.B. 


rations  alleged   to  l>e  due  to   claimant  as  a 
"mate"  In  the  Navy, 

Tbe  petiliooer  alleged  his  appointment  m 
mate  on  March  4,  IHTO,  and  that  from  March 
20,  1)>88.  until  August  13,  1891,  he  was  at- 
tached to  the  rectiivjQ)!:  ehlp  Vermont  at  ths 
Navy  Yard  in  Brooklyn;  that,  under  U.  8. 
llev,  Slal.  g^  15TU,  1fi85,  he  was  entitled  to 
rations  while  so  serving,  or  to  tbe  cnmRiutK- 
tlon  price  thereof:  but  that  the  satwe  hadVeen 
refused  him,  and  he  therefore  prayed  judg- 
ment in  Ihe  sum  of  |380. 


1,  The  claimant,  a  mate  In  the  Uniled 
Slates  Navy,  was  attached  to  and  eerveid  <iii 
the  United  States  receiving  ship  Vermont  from 
March 90.  18SS,  toAugust  14,  18H1. 

8.  During  hia  aaid  service  be  was  not  al- 
lowed a  raiion  nor  commutation  therefor. 

3.  Mates  have  not  been  regarded  as  potly 
nfUcers  by  the  Treasury  Department,  nor  by 
Ihe  Navy  Di-partmont,  prior  In  tbe  adoption 
of  the  Navy  liegulallons  of  1803. 

4,  Froii>  the  year  ITDB  master's  matea  in  the 
United  Sthles  Navy  were  warrant  officers,  el< 
cept  when  actiog  under  temporary  and  proba- 
tionary apnolntmeuts.  Warrants  were  Issued 
to  them  after  at  least  one  year's  aea  servica 
under  a  proliatlonary  appointment.  No  such 
warrants  were,  howuver,  issued  after  1843.  and 
in  1847  a  regulation  of  tbe  Navy  Department 
forbade  commanding  ofBcers  to  make  such 
probationary  appointments. 

On  October  7,  18e3,  the  BecretaT7  of  the 
Navy  issued  the  following  circular: 

*''8eamen  enlisted  Id  the  naval  service[R04 
may  hereafter,  as  formerly,  t>e  advanced  loths 
rating  of  master's  mate,  and  such  rating  may 
he  bestowed  by  the  commander  of  a  squadron, 
subject  to  the  approval  of  the  department,  or 
by  the  commander  of  a  vessel,  with  the  pre- 
vious sanction  of  tbe  department, 

"Seamen  so  rated  will  be  entitled  to  th« 
same  pay.  rank,  and  privileges  as  appointed 
or  warranted  master's  mates,  but  will  not  be 
released  by  their  rating  from  the  obllgatloiu 
of  their  enlistment,  and  may  be  disrated  bj 
tbe  order  or  with  the  sanction  of  the  depart- 
ment. They  will  not,  while  ralad  as  mastePi 
mates,  be  considered  as  subject  to  irlal  by  « 
summary  court-martial,  nor  be  disrated  bj 
transfer,  as  In  the  case  of  petty  officers. 

"Seamen  rated  as  master's  mates  will  not  be 
discharged  with  that  rating,  and  will  be  con- 
sidered as  disrated  to  seamen  upon  the  expira- 
tion of  their  enlistment,  but  upon  their  lmmii> 
diate  re-enlistmenl  the  rating  of  master's  mate 
may  be  considered  as  renewed.  The  accept- 
ance of  such  renewed  rating  will  be  conud- 
ered  as  a  renunciation  ol  any  claim  lo  addi- 
tional pay  for  re-enlistment.  All  ratings  of 
master's  mates  made  by  order  ot  tbe  com- 
mauder  of  a  squadron,  and  all  such  ratiogs  re- 
newed by  re  enlistment,  will  be  reported  to  the 
department  as  early  as  practicable." 

Upon  these  facts  Ihe  court  held,  ae  a  con- 
clusion of  law,  that  the  claimaat  was  entitled 
to  recover  the  sum  of  $372.60,  for  which 
judgment  was  entered,  and  the  goremmcDt 
Appealed.  , 


BuPBRKi  CooKt  or  TUK  Ukitbd  Btatei. 


Oct.  Tkkm, 


Mturt.  J.  E.  Dodge,  Assistant  AUoiney 
Qeneral,  and  Charlea  C>  BlnnBy,  for  ap- 
pellant. 

Me**T$.  John  P«i.nl  Jan«a  and  Bebt.  B. 
Line*  for  appellee. 

Mr.  JvtUee  Brown  delivered  the  opinion  of 
tbe  court: 

PetUioDer's  claim  la  baaed  upon  the  exception 
contained  in  U.  S.  Rev.  Slat,  g  1579.  which 
reaiit  aa  followi:  "No  person  not  actually 
0&B]*Bltachcd  to  and  doing  duly  on  board  a 
leaKOinff  veaael,  txeept  thejxltj/  offlctri,  aeamen, 
ana  ordinary  seamen  altached  lo  receiving 
ahlpa,  or  to  Uie  ordinaiy  of  a  navy  yard,  and 
mlaahlpmen,  ah  all  be  aliened  a  ration, " 
Khlcb,  by  g  16S5,  for  the  purpose  of  com- 
mutation, is  llied  at  3D  cenla. 

The  perBonnel  of  Ihe  Navy  is  divided  gen- 
erally Into  commigaloned  offlcers,  Doncommis- 
aioned  or  warrant  offlcers,  petty  otBcers,  and 
Msmen  of  various  grades  and  oenominations. 
That  a  mate  la  not  a  commiHsioned  ottlcer  ia 
enUrely  clear,  and  la  not  disputed  by  either 
party.  It  is  equally  clear  that  he  is  at>a*e  tbe 
grade  of  Beaman,  aod  the  real  quealion  ia 
whether  he  Is  a  noncomml^ioned  or  warrant 
officer,  a  person  "lemporarlly  appointed  to 
Iba  dutiea  of  a  commiaeloned  oi  warrant  ot- 
flcer,"  or  a  "petty  officer." 

We  think  little  fa  lo  be  gained  In  the  solu- 
UoD  of  this  quesUoo  by  a  detailed  examination 
of  Iheaeveral  acta  of  Congress  and  Navy  Heg- 
tilationi  which  antedate  tbe  Revised  Statutes. 
Prior  to  184S  "master's  matea"  were  recog- 
nized by  the  law  aa  warrant  officers,  or  aa 
'■warranted  maaier'a  mates,"  and  appear  lo 
have  been  sometimes  appointed  by  Ibe  Preai- 
dent  and  sometlmea  rated  (that  ia,  prnmoled 
from  lower  grades)  by  commanding  officers. 
But  shortly  after  this  time  they  seem  to  have 
fallen  into  disuse,  and  no  further  appoint- 
menta  were  made,  although  the  grade  was  not 
formally  alwllabed,  and  those  who  had  been 
previously  appointed  continued  to  bold  their 
offices  and  receive  their  pay, 

A.t  tlie  outbreak  of  ibe  Civil  War.  however, 
a  great  increase  in  all  ihe  naval  forces  became 
necessary,  and  the  Secretary  of  the  Navy 
made  temporary  appolntmenta  of  "acting 
masters  and  master's  males,"  which  were  con- 


(18  Slat,  at  L.  039).  their  names  were  chansed 
to  that  of  "males,"  and  Ihe  Secretary  of  tbe 
Navy  was  aulborized  toincreasethelrpay  and 
to  rale  them  from  seamen  and  ordinary  sea- 
man who  bad  enlisted  in  tbe  naval  service  for 
not  lesa  than  two  years.  By  act  of  July  16. 
1670  (16  BlaL  at  L,  ^1, 880),  they  were  formally 
recognized  as  a  part  of  the  naval  forces,  and 
tbetr  pay  waa  fiied  at  |900  when  at  aea,  (700 
596]  on  ahore  'duty,  and  $500  on  leave  or 
waiting  ordera.  These  amouota  were  raised 
la  1894.     2S  Btal.  at  L.  21S. 

Br  the   Revised   SlaluCes,   which  were  in- 
tended to  consolidate  and  codify  all  the  prli 


B  upon  the  subject,  the  President 
waa  authorized  to  appoint  (§  140G)  "aa  many 
boatawaJna,  gunnera,  taiimakers,  and  carpen- 
ters as  may.  In  his  opinion,  be  necessary 
and  proper,"  who{g  1400)  "shall  be  known 
and  shall  b«  entered  upon  the  naval  regiateraa 


warrant  offlcers  in  tbe  naval  service  of  tbe 
United  Stales,"  and  whose  pay  was  speclBi-d 
in  a  separate  paragraph  of  g  ISOO,  fixing  tlie 
par  of  the  nnral  forces. 

By  %  1408  "mates  may  be  raied,  under  au> 
thorlty  of  the  Secretary  of  the  Navy,  from 
seamen  and  ordinary  seamen  who  have  en- 
listed in  the  naval  aervlce  tor  not  less  than 
two  yean,"  By  g  1556  their  pay  was  fixed  at 
the  rales  provided  by  the  acts  of  July  15, 1870, 
and  I>y  g  1410  "all  offlcers  not  holding  commis- 
sions or  warranls,  or  who  are  not  eulitted  to 
them,  except  such  as  are  temporarily  appointed 
to  tbe  dutiea  of  a  commission  or  warrant  offi- 
cer, and  except  secretaries  and  clerks,  shall  be 
deemed  peily  officer),  and  shall  bo  entiiled  lo 
obedience,  Id  the  execution  of  their  offices, 
from  persona  of  inferior  ratings."  By  g  1560 
"the  pay  lo  be  allowed  to  petty  ofQccri.  es- 
egpttngmaM'  (whose  pay  waa  fixed  by  g  15J6), 
"and  the  pay  and  bounty  upon  enlistment  o( 
seamen,  firemen,  and  coatheavers  in  the  naval 
service,  shall  be  fixed  by  the  Prealdenl,"  with 
the  further  provision  {%  1579)  that  ''uo  person 
not  actually  altached  lo  and  doing  duly  on 
board  s  seacoing  vesael.  txtrptthe  ptity  nffieers, 
seamen,  ana  ordinary  senmen  altached  to  re- 
ceiving ships  or  lo  Ibe  ordinary  of  a  navj 
yard,  and  midahipmen,  shall  be  allowed  a  ra< 

From  this  summary  of  the  Revised  Slatntee 
it  appears  reasonably  clear: 

1,  That  boBlawalna.  gunners,  sallmakera, 
and  carpenters  are  warrant  officers  to  be  ap- 
pointed by  the  President,  and  that  they  are 
Ibe  only  ones  specifically  mentioned  as  sucli. 

2.  That  mates  are  officers  not  holding  com- 
mlsslooaor  warrants,  and  not  entiiled  lo  ibern, 
but  are  petty  officers  'promoted  by  the  {007 
Secretary  of  the  Navy  from  seamen  of  Inferior 
grades,  who  have  enlleled  for  not  less  than 
two  years,  and  that  they  are  distinguished 
from  other  petty  ofBcera  only  in  the  fact  that 
Ibeir  pay  is  fixed  by  statute  instead  of  by  the 
President,  From  this  It  would  seem  lo  follow 
that,  atihough  their  pay  is  fixed  by  law  in- 
stead of  by  Ihe  President,  they  are  in  other 
respects  entitled  to  the  emoluments  of  petty 
offlcers,  among  which  are  rations. 

Tbe  exception  of  males  from  g  1560  merely 
lodlcates  ibat.  Congress  bavins  already  fixed 
ihetr  pay,  such  pay  need  not  be  fixed  by  Ihe 
President.  But  they  are  still  within  the  ex- 
ception of  "petty  officers,  seamen,  and  ordi- 
nary seamen  attached  lo  receiving  ships,"  who 
are  infereottally  allowed  a  ration  by  g  1079. 
Tbe  exception  of  males  from  other  pelly  offi- 
cers in  g  1609  indtcalea  that  tbey  are  petty 
officers,  and  the  exception  of  petty  officers 
from  those  who  are  not  entitled  lo  rations  un> 
der  §1579  indicates  that,  aa  such,  they  are  en> 
tilled  10  a  ration. 

We  think  Ihere  la  no  authority  for  saying 
that  Ibey  are  temporarily  appointed  lo  the 
duties  of  a  warrant  officer.  While  tbe  word* 
"acting  master's  malea,"  sometimes  employed 

Erior  to  the  Revised  Slalatea.  might  Indicaie, 
y  tbe  use  of  the  word  "acting."  a  person  tem- 
porarily appointed  to  the  dutiea  of  a  maater'i 
mate,  offlcers  who  are  recognixed  by  law,  and 
whose  pay  Is  fixed  by  a  permanent  atainle, 
cannot  oe  said  lo  be  lemponuily  appotnied. 
Tbe  argument  that  a  "warrant"  u  defined  to 
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be"tii  instTument  cod ferrl og  KUthority  upon  unaerD.a  Bev.Btat.ll08S.aftertbeaipIratiaa 

peraons,  inferior  to  >  commiBslOD."  aud  Ihftt  o*  »•"  rean  rrom  Uie  tfmo  the  coum  of  aoUoB 

DUIM  must  therefore  be  warrant  officers  be-  S~™!^i.  '"^  ,^,™^^^  *"  **"''*  o""""*^ 

cause  they  ate  appointed  by  the  SecreUry  ot  ,  «°°  <"  ">■>  "'^f  °'',!'™r?  "^^  »     -^    v      «. 

the  Navy,  proves  too   mucli;  alnce  all  petty  *-J"=n"*  !!^^  ''!  ,     "^^^^    ""'^"J^O"'" 

offl«r./oldby«,„>e«ortofdesig.atlonfroma  ^^ '""^e"  at^o™.*!  d'e?™^^*?  pf rJ^ftSS 

superior  autLorlty,  and  if  a  warrant  be  an  in-  ..^^  ohartrM.  anderpeoMs  properly  Wourred- 

slrument  inferior  to  a  commission,  this  would  ,,,^10  me  meaning  ot  the  act  of  ConicreM  of 

make  all  petty  offlcets  warrant  offlcers.     On  jujy  n.  1»1,  to  be  reimburied  to  the  state' br 

Ibe  other  band,  as,  by  §  1405,  warrant  otBcers  thegeneralttoveniinent. 

are  appointed  by  Ibe  President.  It  would  seem  ^    interest  paid  by  tbe  state  of  New  York  to  Ita 

to  follow  that,  if  they  held  tbelr  appoiulments  osnai  fund  on  moneyi  boirowed  rrom  that  fund, 

from  an  inferior  authority,  they  were  not  to  be  under  an  aKreemeni  by  Ha  officers  to  par  snob 

considered  as  warrant  offlcera.    There  is  also  Interest,  is  an  exppose  propnrly  incurred  br  the 

an  impiicalion  totbe  satiie  effect  from  the  act  of  stale  In  ralMng  troops  for  the  oatfonal  defense, 

008]»Augusl  1,  1694  (28  Stat,  at  L. 312),  raU-  *"  ^  repaid  by  the  United  SUtes  totbatstat^ 

ing  the  pay  of  males,  and  providing  that  ■■llie  ■*  the  state  could  not  legally  borrow  from  the 

law  regulating  the  retirement  of  warrant  offl-  =»"'' '""''  '""o"'  w'^''"  ""«"»'• 

cers  in  the  Navy  shall  be  construed  to  apply  [Nos.  4S,  1S6.] 

to  tbe  twentv-elirhl  officers   now  lerviog  as  ,         j,    ,      ■,  ..    ,™.-      n_j      »  ^             _ 

»««.-    ThUprovUlon  would  l»,utt.''n».  '''»«.'?  fc/ /'■  S/     ^.Tf/SJira' 

Uvr.thejWlwithinilieJedKiiaUotiofwMrant  J«.  W9J.    Sended  January  6,  1S96. 

""to  «>mc  hak.tlo„  uid  .pp„.M  eoora-  A ''r7*'''  '?"  '  '^'.^S',"  ft'=°T'J 

•Inn  nt  nni-inn  nn  ihu  n.M  «f  iho  w«ir..  Ho.  ^  Cla  ms  lu  favor  of  the  State  of  New  York 

K.SS  6i.iut«Tr,.iS  SS  SS  S  ih°  "••""'  p-w  ™  "•  I""!"  •'  •"''  "■« '"  ""'1* 

think  It  UrorrH-t     Thi.  nnlv  ilifflrultv  in  the  '"*   State  appealed  00    the    giouiid    that   it 

SU  Mrali  have  afSerfom  «tSn  iS  *"  """"'  "  I'^Sat"  '»'  "e  addlilonal 

Si  1818.  .Hob  dotll  with  wamnled  "tnaate,'.  <"  J°,'"',l'  »K,.  ?S"  ^^J-ii;  S  .5^ 

ntale.,-  uoder  which   male,  conlloood  to  bo  '"P'  '"'  !'«  f,"™"'  ^''""'w        T™^ 

da«««ed  by  the  Na,?    Depatlmenl  aa  war.  ""^^"A/;  fc^r?!"?'-  '"«'  ""  "■ 

r.^?""' '"""'"  "^'"^  Statute,  were  ■"£14":2t,S™3'cTbl- .67. 

^W»». *«-<»«./*<»  -a-r.  i5tS"S™wTHm'.''od°'r'rird.»t 

/»w  (IpirmM.  Attorney  General  of   New  York,   for   New 

York. 

,^,-.„r^^  r,....^^^     .  MtMri.  EAwMfd  B.  Whltttej-,  AssislaDt 

UNITED  STATE8.  Appt..  Attorney  General,  and  J.  E.  DodKe.  Assist. 

„„ t: ant  Altorney  General,  for  tbe  United  Slates. 

STATE  or  HEW  YORK.  ' 

Mr.  JuMties  Harl»ii  deUvered  tbe  oplnt<» 

STATE  OF  NEW  YORK,  Appl.,  *>'"«*  9"""-^        .  ,              ,„„    ,    „ 

,_               ■     w  •  On  the  8d  day  of  Jannary,  1889,  the  Been. 

DNITED  STATES  '"'7  "'  '^*  Treasury  transmitted  to  the  court 

of  claims  all  the  papers  and  vouchers  relattag 

(Bee  a.  C  Beporter's  ed.  US-eu.)  to  a  claim  of  the  slate  of  New  York  agalurt 

— .          .    -      .,   j[           .  ^   ,   ■          ,   .      ,  the  United  States,  then  pending  in  the  Trea^ 

^"nmtttum  to  tt*  tmirt  ef  claymM^aymt  far  Deparlment,  for  Interest  %&\&  on  monv 

amd<eatu>^-^imttaU<m-claim   qf   tlat»~~  borrow^  and  eipended  In  ebroiling,  subsist 

mttratpata  by  ttaU.  jn^    clothing,  supplying,  arming,  and  equip. 

1.   Tbe  power  of  an   eiecutlre  department  to  P'^K  "'ooP*  f"""  ^lie  suppression  of  the   rebel- 

tiaDsmlt  olsims  for  flnal  adjudication,  under  O.  Hon    of    1861.      Thai    claim,    the    Secretary 

B.  Rev.  8taL  llDtS.  to  tlieoourt  ot  olslniBwben  certlQed.  involved  coDlroverled   queslfoiis  <n 

tber    involve  disputed  taois   or  cnniroverted  law,  and   exceeded  f8.000  in   amouuL     Tba 

qnertioni  of  law  Rhere  tbe  Bmount  la  contro-  com  muu  teal  Ion    accompanying     Ibe    papen 

Ten7ezoeeds|3,0aa.  or  In  oerta In  cases  without  stated  that  the  Case  was   transmitted  U)  tba 

regard  to  the  amount  Involved.  Is  not  uken  court  of  clainM  under  and   by  authority  of 

'n'S;^'?*.^''""'.'"'^^"  ''Z;'?""'^.!"'^  U.S.  Rev.  Slat.  §  1068,  to  be  Ibete  proceeded 

■llUiese  B<alul«s  Bi«  to  be  regarded  aa  parts  ot  in  .rcordioi  to  law 

one  gonersi  system  and  soindinH  toaetber.  wUh-  '"  "■^^"''"g  ">  '■>*                                     ,.       ,  . 

out  inflict  inanr  e»ential  parttouiw.  1°  '"r^""  Pfo^cutlon  of  this  claim,  tbes  at« 

&    BuchcWmMr   not  barred   by  tbe  statute  ot  P^^'l'^.^'^  "' l"""?'?  ,?*n°,fU.  S?'?* 

ttmltatlons,  and   If  such  «i  the  court  of  claims  "^  "^K^-^  ^'"^''rit^^^KatnBt  the  United  SlatM 

ooald  take  oMmlUDce  of  at  the  suit  of  thedalm-  '<""  ^^^  "i"™  "^  H31.188.03,  wllh  Interest  from 

ant,  mar  beso  transmitted  to  tbatcourtforSnal  the  first  day  of  July,  1882,  together  with  sucb 

adjudication.  other  relief  as  wonid  be  in  coolormity  with 

1.   A  claim  presented  to  the  Treasury  Department  1^^- 

before  It  was  barred  br  limitation  may  be  trans-  This  claim  was  based  on  tbe  act  of  CongnM 

Blttad  w  tbe  eouit  of  olalma  tor  adjudteation,  of  July  27,  1801,  clup.  SI,  providing  that^'lha 


1MD.I.  C 

Digmzed  Dy  ^^3 


EhjFBXMB  CouBT  or  the  Unitbd  Statk^ 


Oct.  Tcm, 


Secretary  of  the  Treasurj'  be,  and  he  Is  here- 
by, directed,  ouCot  aoy  money  in  the  Treasury 
not  otherwise  appropriated,  to  pay  to  the  gov- 
eroor  of  any  BtHtc  or  to  bis  duly  nutborized 
speuU  Ihe  costs,  clinrgcs,  and  expeoUB  prop 
«r1y  Incurred  by  Buch  mate  tor  eDrolIlD;!,  aub- 
BJgiing,  clolhls);,  Buppiylag.  armlDg,  equipp- 
ing, Paying,  and  tran^porllDg  lu  troops 
employed  In  aiding  tosuppress  the  preseot  iu- 
■urrectlcia  against  Ihe  Uaited  Slaloa.  to  be 
settled  upon  proper  vouchers  to  be  filed  and 
pnMted  upon  by  the  proper  accounting  officers 
of  Ihe  Treasury."    12  Stat,  at  L.  376. 

Bv  H  Joint  resolution  of  Congress,  approved 
eOl]Marcb  8,  18S2.  'it  was  declared  that  tbe 
above  act  should  be  construed  "to  apply  to  ex 
pcoHes Incurred  as  well  after  as  before  the  date 
cf  tbe  approval  tbereof."    12  Stat,  nt  L.  SIS. 

Before  July  4.  1861,  the  sUte  of  New  York 
—pursuant  to  a  statute  passed  by  its  legisla- 
ture April  IS,  1861,  chap.  277— enlisted,  en- 
rolled, armed,  equipped,  and  caused  to  be  mus- 
tered into  ilie  military  service  of  the  United 
Stales,  for  the  period  of  Iwo  years  or  durinc 
Uiu  war,  tblrlylbousand  troops  to  beemployed 
Iq  suppressing  the  rebellion.  That  statute 
provided  that  all  expenditures  for  arms,  sup 
plies,  or  equipments  necessary  for  such  forces 
Bbould  be  made  under  the  direction  of  tbe 
governor  and  otber  named  officers,  and  that 
toe  moneys  therefor  sbouid.  on  the  certificate 
of  the  governor,  be  drawn  from  the  treasury 
on  tbe  warrant  of  the  comptroller.  In  favor  of 
auch  person  or  persons  as  from  lime  to  time 
were  designated  by  tbe  governor;  and  tbe  sum 
of  $3,000,000,  or  so  much  thereof  as  was  neces- 
sary,  was  appropriated  out  of  any  moneys  In 
tbe  Tressury,not  otherwise  appropriated,  to  de- 
fray tbe  expenses  audiorlied  by  tbal  act.  or  any 
Other  expenses  of  mustering  the  militia  of  the 
•late  or  any  part  thereof  Into  the  service  of  the 
United  Slates.  That  act  also  Imposed,  for  the 
fiscal  yenr  com  mend  agon  the  1st  day  of  Octo- 
ber, 1M61,  a  Etat«  tax  to  meet  the  expenses  au- 
thorized, not  to  exceed  2  mills  on  each  dollar 
of  tbe  valuation  ot  real  and  personal  property 
In  the  state.  K.  T.  Laws  1861  (84tli  Bess.) 
P.B34. 

There  was  no  money  in  tbe  treasury  of  tbe 
stale  in  18S1  that  had  not  been  specifically  ap- 
propriated for  the  expenses  of  the  state  gov- 
ernment; none  that  could  have  been  used  to 
defray  tbe  expenses  ot  enlisilog,  enrolling, 
arming,  equipping,  and  mustering  troops  Into 
tbe  service  of  the  United  States. 

Under  the  laws  of  the  state  the  rooneya  au- 
thorized to  be  raised  by  the  act  of  April  IS, 
1861,  did  not  reach  the  state  treasury,  and 
were  not  available  for  use  until  the  months  of 
April  and  May,  1S62. 

Tbe  total  slate  tax  rate  fixed  attbesesslon  of 
the  legislature  beginning  on  the  flrat  Tuesday  in 
Jammry,  Ifiai.was  8|mi1U,  of  which,  H  mills 
O02]was  tbe  amount  authorized  by  tbe  *above 
■talute  of  1861.  Tbe  moneys  realized  from  this 
tax  were  paid  into  the  alate  treasury  during  the 
year  1863. 

Tbe  state  had  do  other  means  of  raising 
the  money  required  for  Ihe  purpose  of  Imme- 
diately defraying  the  expenses  of  enlisting, 
eDrolling.  arming,  equipping,  and  mustering 
In  such  troops,  except  by  borrowing  money  in 
Mnt/c/pallon  ot  the  collection  of  Its  taxes;  sad 


iMtween  June  S.  18S1,  and  July  2, 1861,  la  or- 
der to  provide  for  tbe  public  defense,  It  issued 
bonds  In  antlcipatinn  of  such  taxes  to  the 
amount  of  $1,350,000  payable  on  July  1,  1863. 
except  that  $100,000  was  made  payable  June 
1.  18S3,  at  Ibe  rate  of  Tper  cent  per  annum, 
which  at  that  time  was  tbe  legal  rate  of  Inter- 
eat  under  (be  taws  ot  the  state. 

The  issuing  of  tbesebonds  wasnecassary  for 
the  purpose  of  providing  tbe  money  required, 
and  upon  tbeir  sale  the  full  amount  ot  their 
face  value  was  received  and  was  used  and  ap- 

Elled  by  tbe  slate,  together  with  otber  moneva, 
1  raising  troops.  The  entire  sum  so  expended 
between  the  3Sd  day  of  April,  1861,  and  tba 
1st  day  of  January,  1863,  was  |2.8T3,S01.1B, 
exclusive  of  Interest  upon  the  bonds  ur  loans 
made  by  the  state  tor  that  purpose. 

In  addition  to  the  above  sums,  the  stale, 
during  Ihe  years  ]861  and  1862,  paid,  on  ac- 
count of  interest  that  accrued  on  Its  bonds 
issued  in  antlcipatinn  of  tbe  tax  for  the  public 
defense,  the  sum  of  $81,830.84. 

By  a  statute  ot  New  York  of  April  12, 18ei\ 
tbe  legislature  specifically  appropriated  the 
sum  of  $I.2.'HI,000  tor  the  redemption  of  comp. 
Iroiler's  bonds  Issued  tor  loans  in  anticipation 
of  the  tax  Imposed  by  Ihe  act  of  April  IS, 
1B6I.  and  the  additional  sum  ot  $91,830.84  for 
tbe  payment  of  the  accruing  Inlereat  on  those 
bonds.  N.  Y.  Laws  1862  (85th  Sess.)  ch^  102, 
p.  S64. 

Ot  the  remainder  ot  the  above  sum  of 
$3,878  001.19  necessarily  expended  by  the 
of  New  York  for  the  purpose  stated,  be- 
tween April  28,  1861.  and  January  1.  1863, 
after  deducting  the  amount  of  $1,350,000 
raised  by  Issuing  bonds.  $1,638,501.19  was 
taken  from  the  canal  fund  of  the  slate.  TJial 
fund,  under  the  Constitullon  ot  tbe  slate,  was 

sinking  'fund  for  the  ultimate  pay-  [603 
ment  of  what  Is   known   as    the  canal  debt. 

.  Y.  Const.  1848,  art.  7,  SI. 

Dnder  the  tax  rate  of  ISSO  there  had  been 
levied  and  collected  and  paid  Into  tbe  treasury 
of  the  state  tbe  sum  of  $3,0-^9.863.06  for  the 
benefit  of  and  to  the  credit  of  tbe  canal  fund, 
sum  rearbed  the  state  treasury  In  A;.ril 
and  Hay,  1861,  subject  to  be  invested  by  the 
state  officers  pursuant  to  tbe  require  meals  of 
law  and   tbe  ConsIltulioD  of  the  state,  in   se- 

jrilies  lor  the  benefit  of  tbe  canal  fund.  On 
May  31,  1861.  the  lieutenant  governor,  comp- 
troller, treasurer,  and  the  attorney  general, 
constituting  the  commissioners  of  tbe  canal 
fund,  authorized  the  comptroller  to  use 
$2,000,000  ot  tbe  canal  fund  moneys  for  mili- 
tary purposes  until  Ihe  1st  ot  October  next,  and 
$1,000,000  until  the  1st  day  of  January,  1863. 
at  0  per  cent;  and  of  this  amount  tbe  sum  of 
$1,633,601.19  was  used  by  tbe  comptroller  for 
Uie  purpose  of  defraying  the.eipenses  of  rala- 
Ing  and  equipping  such  troops.  The  follow- 
ing was  tbe  order:  "Slate  ot  New  York, 
Csna!  Department,  Albany,  Hay  31,  1881. 
The  comptroller  is  to  be  permllted  to  use 
$3,000,000  of  the  canal  fund  moneys  for  mili- 
tary purposes  until  the  first  day  of  October 
next,  when  the  commissioners  of  the  canal 
fund  will  invest  $1,000,000  ot  tbe  canal  stok- 
ing fund  under  S  1,  arU  7,  in  tbe  tax  levied 
for  military  purpoaen  UDlil  tbe  1st  of  July. 
— 1,  at  Q  per  cent,  and  the  comptroller  may 
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hm  11,000,000  of  tl<«  tax  levied  to  pa;  ioterest 
OD  the  $13,000,000  debt  until  the  lat  of  Jan- 
uary, IBtiS,  wlien  tbe  commlnloners  will.  If 
tliey  bave  the  means,  replnce  that  or  m  large 
BQ  amount  ai  they  may  have  tbe  mesoe  to 
do  It  with,  from  tiie  loll  of  tbe  neit  fiscal 
year,  so  as  thst  the  whole  advance  from 
tbe  canal  fuod  on  account  of  the  tax  be 
•2,000,000.  ll  is  UDderslood  Ihe  comptroller 
will  TeUin  the  taxes  now  In  process  of  collec- 
tion for  canal  purposes  until  the  above  Invest- 
ments are  made,  paying  the  funds  S  per  cent 
Interest  dierefor,"  Thlsorder  was  ilgaed  by 
tbe  commissioners  of  tlie  canal  fund. 

On  December  28,  29,  and  81,  1661,  the 
TJolted  States  repaid  to  tbe  state,  on  account 
604]of  moneys  no  expended  bj  the  I  alter. 'the 
•um  of  91,118,000  which  sum  nlth  Interest  was 

? laced  In  the  canat  fund  on  April  4,  1862. 
bis  left  |IilO,50l.l9  unpaid  of  the  moneys 
used  from  tbe  canal  fund. 

The  amount  of  interest  at  ft  per  cent  per 
annum  on  the  moneys  of  the  canal  fund  dur- 
ing the  time  It  was  used  by  tbe  stale  in  rols- 
tng  troops  was  $48,197.13.  But  during  the 
same  time  the  Blale  had  received  interest  on 
portions  of  those  moneys,  while  it  was  lying 
in  bank  unused,  lo  tbe  amount  of  |8,819.U5, 
and  tbe  net  deficiency  of  tbe  slate  on  account 
of  interest  on  such  moneys  during  tbe  period 
when  they  were  so  used  was  t39,S6T.18.  wbicb 
■um  was  paid  into  tbe  canal  fund  from  the 
iiaic  treasury. 

Tbe  tolal  amount  pud  by  the  state  for  In- 
terest upon  its  bonds  issued  in  anticipation  of 
tlie  tax  for  the  public  defense,  and  upon  tbe 
moneys  of  tbe  canal  fund  used  for  the  purpose 
of  defraying  the  expenses  of  ralsioK  and 
equipping  troops,  wns  $181,136.02.  No  part 
ol  that  sum  has  been  pnid  bv  tbe  United  States. 

The  moneys  above  specffled  as  actually  ex- 
pended by  the  stale  of  New  York  were  neces- 
BarOv  expended  for  tbe  purpose  of  enlisting, 
eDrolling,  subsisting,  clothing,  supplying, 
arming,  equipping,  paying,  and  Iransportiag 
such  troops,  and  causing  them  to  be  mustered 
lata  tbe  military  service  of  the  United  States, 
and  were  so  paid  and  expended  at  the  request 
of  the  civil  and  milltAry  authorities  of  the 
United  States. 

Prior  lo  January  8,  ISSB,  the  state  had  pre- 
tenled,  from  time  to  time,  various  claims  and 
accounts  lo  the  Treasury  Departmeot  of  tbe 
Dniti-d  States  for  charges  and  expenses  in- 
curred by  it  in  enlisting,  enrolling,  arming, 
equipping,  and  mustering  troops  into  the  mil- 
itary service  of  the  United  Stales.  Those 
clnlriB  a  mounted  in  the  aggregate  to  $2,950,- 
4T9.46,and  included  charges  for  all  tbe  moneys 
pniil  and  placed  as  bereintiefore  specified. 
The  department,  from  time  lo  time,  allowed 
thereon  various  eums  aggreirating  $2,7TS,  OIH.- 
24.  leaving  a  balance  ol  $174,S84.22  not  al- 
lowed, and  tbe  claims  for  whlcb  were  pending 
In  the  department  unadjusted  when  this  cose 
was  Iransmltied  lo  the  court  of  claims  on  the 
8d  day  of  January,  1369.  Of  that  sum  of 
«051  $174,004.29,  the  sums  •hereinbefore 
■pecibedamountingto  $181,188.02,  coDStiluted 
»I«rt. 

The  claim  of  tb«  stale  for  expenditures  In 
fnrnlsbtng  troops  with  clothing  and  munitions 
of  war  was  filed  Id  the  Treasury  Department 
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in  Hay,  1682.  and  Included  the  aboTe  Itema  of 
interest.  Tbe  claim  for  interest  baa  from  that 
time  been  auspeniled  in  Ibe  department,  and 
was  so  suspended  at  the  time  it  waa  traafr 
mitted  to  the  court  of  claims. 

The  court,  after  finding  the  tacts  subata» 
tially  as  above  stated,  gave  Judgment  In  favor 
of  the  state  for  $91,820:64.  on  account  of  intw. 
est  paid  upon  its  bonds  issued  in  antlcipatloQ 
of  laiM  imposed  for  the  public  defense. 
From  that  Judgment  the  United  Slates  vp- 
pealed.  The  aiate  alio  appealed,  and  claims 
that  it  was  entitled  to  judgment  for  tbe  add!- 
lional  sum  of  $39,887.18  paid  into  what  It 
called  the  canal  fund  as  interest  upon  the 
moneys  it  has  borrowed  from  that  fund  lo  ba 
repaid  with  Interest. 

The  government  bas  moved  to  dismUs  tbe 
state's  appeal,  its  contentioa  being  that  the 
judgment  brought  here  by  Iheslate  for  review 
IS  not  obligatory  in  character  and  appealable, 
bul  only  ancillary  and  advisory.  This  motion 
assumes  that  the  court  below  was  without 
jurladlcllon  under  existing  legislative  enacW 
ments  to  render  a  final  Judgment,  reviewable 
by  this  court,  upon  any  claim,  whatever  ita 
amount,  made  a^inst  an  executive  deparlment 
and  Iranamlttcd  to  the  court  of  claims  lo  be 
there  proceeded  In  according  lo  law. 

Werecognize  the  importance  of  the  question 
thus  presented,  and  have  bestowed  upon  it  the 
moat  careful  coosideratioa.  Its  solution  can 
tie  satisfactorily  reached  only  by  an  examina- 
tion of  the  various  statutes  regulating  tlie 
jurisdiction  of  the  court  of  claims.  Including 
those  known  as  the  Bowman  acl  of  March  8, 
1BS8,  chap.  116(22  Slat,  at  L.  486),  and  the 
Tucker  act  of  March  8,  1887.  chap.  8S0  (24 
Stat,  at  L.  SOS). 

By  tbe  act  of  Congress  of  July  27,  1861, 
chap.  21,  the  Secretary  of  the  Treasury  wa> 
directed,  out  of  any  money  In  tbe  treasury  not 
otherwise  approprlnled,  and  upon  vouchers  to 
t>e  pissed  upon  by  the  accounting  otHrer"  of 
lhaldepnrlmenl,lopftytbe*coais,charges.[006 
and  expenses  properly  Incurred  by  any  slate 
in  enrolling,  subBlstintc,  clothing,  supplying, 
arming,  equipping,  paying,  and  transporting 
iU  troops  to  be  employed  in  suppressing  the 
rebellion  ot  1861.    12  Stat,  at  L.  278. 

Tbe  claim  of  New  York  was  founded  on 
tbe  above  act  of  Congress  of  July  27.  1861,  it 
not  on  contract  with  the  United  Btatci.  It 
was  Irausmltted  by  Ihe  Secretary  ol  the  Treas- 
ury to  tbe  court  of  claims  under  U.  8.  Rev. 
Stat.  ^  1063,  as  one  Involving  controveriad 
questions  of  law. 

By  tbe  act  of  June  20.  1868,  chap.  11,  g  7, 
the  jurisdiction  of  the  court  ot  claims  was  en> 
larged  so  as  lo  embrace  several  classes  of 
clsTms  that  might  be  transmilled  to  It  by  Ibe 
head  of  an  executive  department  for  adjudica- 
tion.    16  Sut.  at  L.  79,  76. 

The  provisions  of  that  act  were  preserved  In 
U.  B-  Rev.  Stat,  g  1068,  which  la  a«  foliowa: 
"§1068.  Whenever  any  claim  Is  mode  ngaiost 
any  executive  depar^eot,  Involving  disputed 
facts  or  controverted  questions  of  law,  where 
the  amount  in  cootroversv  exceeds  $3,000,  or 
where  the  decision  will  affect  a  class  of  cases, 
or  furnish  a  precedent  for  the  future  action  ot 
any  executive  department  In  the  adjuatmentot 
a  claM  of  CAMS,  without  legard  to  the  amount 
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luTolved  la  the  paTllcuIu  cue,  or  where  my 
•tiihority,  right,  privilege,  or  eiempilon  )■ 
claimed  or  denied  under  Ihe  Conatitutlon  of 
the  Uolied  States,  the  head  of  such  depart- 
ment may  cause  Biicb  claim,  with  all  the  vouch- 
tat,  pspera,  prooFa,  aocl  documeDti  pertatolag 
thereto,  lobelraoBmllledlotbecourtot  claims, 
•nd  the  aaroe  ihall  be  there  proceeded  in  as  It 
orlglaallf  commeoced  b;  the  voluntary  action 
of  the  clalmaDt;  and  the  SecretHrj  of  the 
Treaeuty  may,  upon  the  certlflcale  of  any 
auditor  or  complroller  of  the  Treuury.  direct 
any  account,  matter,  or  claim,  of  the  character, 
amount,  or  cltMa  described  In  Ihfs  aectlon,  to 
be  trail  Bii)itt«d,  with  all  the  vouchera,  papers, 
documents,  and  proofs  pertalnlog  thereto,  to 
the  said  court,  for  trial  and  adjudication; 
iVovuted,  that  no  case  Bhall  be  referred  by  any 
bead  of  a  department  unless  It  belongs  ' 
of  the  several  claaaes  of  cases  which,  by  l  .  ..._ 
607]  of  the  subject -matter  and  character,  *lhe 
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diction  of 
claimant." 

ll  la  clear  that  uoder  this  section  no  claim 
•gainst  an  executive  department,  not  otherwise 
dercritied  tbui  as  one  "involving  disputed 
facts  or  controverted  questions  of  law,"  could 
be  transmitted  to  Ibe  court  of  claims  for  ad- 
judication unless  the  amount  in  controversy 
exceeded  tS.OOO.  It  is  equally  clear  thai  that 
■ectloQ  did  cot  make  the  amount  Jurisdictional 
where  a  claim  of  that  class  Is  transmitted  as 
one  the  decision  of  which  would  affect  a  class 
of  cases,  or  furnish  a  precedent  for  the  action 
of  the  executive  departmeut  In  adjusting  a 
class  of  cases,  nor  where  any  authority,  right, 
|HlvIlege,  or  exemption  was  claimed  or  denied 
under  the  Constitution  of  the  United  States. 
But,  as  bearing  on  the  Inquiry  to  be  presently 
nade  whether  thai  section  was  superseded  by 
mbscquent  enactments,  Itshouid  he  here  noted 
tbat  there  might  be  claims  In  the  bands  of  an 
andllor  or  of  the  comptroller  of  the  Treasury 
for  examination,  which  In  the  first  instance 
were  to  be  passed  on  by  some  olber  depart- 
IDcnt  than  that  of  the  Treasury.  Claims  of 
tbat  special  class  could  not  be  transmitted  by 
tbe  Secretary  of  the  Treasury  to  the  court  of 
claims,  under  U.  S.  Rev.  Stat,  g  lOtlS,  for  ad- 
judication, except  "upon  the  cortlScale  of  the 
auditor  or  comptroller  of  the  Treasury"  hav- 
ing It  under  examination.  This  is  Indicated 
not  only  by  the  words  of  that  section,  but  by 
gS  1064  and  1065,  the  first  of  which  sec- 
uons  provides  thit  "all  cases  transmitted  by 
the  head  of  any  department,  or  upon  the  ccr- 
tIflCBte  of  any  auditor  or  comptroller,  accord- 
ing to  the  provisions  of  the  preceding  section, 
■ball  be  proceeded  in  as  other  easel  pending  in 
tbe  court  of  claims,  andsbull,  In  all  respects. 
be  subject  to  the  same  rules  and  regulations:" 
and  the  latter,  that  "the  amount  of  any  final 
judgment  or  decree  rendercii  in  favor  of  the 
claimant,  In  any  case  transmitted  to  tbe  court 
of  claims  under  the   two  preceding  sections, 


and  where  no  such  appropriation  exists,  the 
Judgment  or  decree  shall  be  paid  in  the  same 
manner  as  other  Judgments  of  the  ssid  court." 
808]  *We  come  now  to  what  Is  known  as  the 
Bowman  act  of  Uarch  8,  1860,  chap.  IIB,  enU- . 


tied  "An  Act  to  Afford  Assistance  and  Relief  to 
Congress  and  the  Biecullve  Departments  In 
the  Inveslixatloa  of  Claims  and  Demands 
against  the  Qovemment."    Sa  Stat,  at  L.  IBS. 

By  the  1st  section  of  that  act  It  la  provided; 
"g  1.  Whenever  a  claim  or  matter  la  pending 
before  any  committee  of  the  Senate  or  Bouse 
of  Representatives,  or  before  either  House  of 
Congress,  which  Involves  tbe  Investigation  and 
determination  of  facts,  the  committee  or  House 
may  cause  the  same,  with  the  vouchers,  pa- 
pers, proofs, and  documents  pertaining  tbeielo, 
to  be  transmitled  to  the  court  of  claims  of  tbe 
United  States,  and  the  same  shall  there  be  pro- 
ceeded in  under  such  rules  as  the  court  mar 
adopt.  When  the  facts  shall  have  been  fouDff, 
the  court  shall  not  enter  judgment  thereon, 
but  shall  report  the  sttme  to  the  committee  or 
to  tbe  House  by  which  tbe  case  was  trans- 
mitted for  its  consideration." 

The  2d  section  la  in  these  words:  "g  & 
When  a  claim  or  matter  is  pending  In  any  of 
the  executive  dcparlroenta,  which  may  Involve 
controverted  questions  of  fact  or  law,  the  head 
of  such  department  may  transmit  the  same, 
with  the  vouchers,  papers,  proofs,  and  docu- 
ments pertaining  thereto,  to  sidd  court,  and 
tbe  same  shall  be  there  proceeiled  In  under 
such  rules  as  the  court  may  adopt.  When  Iha 
facts  and  conclusions  of  law  shall  have  been 
found,  tbe  court  shall  not  enter  judgment 
thereon,  but  shall  report  Its  findings  andopin- 
ions  to  the  department  by  wll  :ti  ll  was  truns- 
nulted  for  its  guidance  and  action." 

As  the  Bowman  act  contains  no  words  of 
express  repeal,  the.  question  arises  whether,  by 
necessary  implication.  Its  Sd  section  super- 
seded §1063  of  the  Revised  Statutes.  In  respc'ct 
of  claims  transmitted  by  an  executive  depart- 
ment to  the  court  of  claims. 

Tbe  court  of  claims  was  required  by  U.  8. 
Rev.  Stat,  g  1063,  to  adjudicate  any  claim 
properly  transmitled  from  an  executive  de- 
partment by  a  final  judgment,  while  tbe  Bow- 
man act  prohibited  any  judgment  being  entered 
for  *or  against  a  claim  transmitted  unJcr[UOtf 
that  act;  tbe  duty  of  tbe  court.  Id  cases  in- 
volving controverted  questions  of  fact  or  law, 
transmitted  to  and  heud  by  It  under  the  Bow- 


partment,  for  "its  giddaoce  and  action." 

It  la  nevertheless  suggested  that  tbe  Bowmao 

:t.  although  without  words  of  repeal,  covers 

the  entire  subject  of  claims  Involving  contro- 

:rted   questions  of   fact  or  taw  that  may  be 

insmltted   to   Ibe   court  of  clslma  from  an 

ecuiive  department,   and   it  is  argued  that 

.  B  must  apply  the  rule  that  a  prior  dtatule  is 

U)  be  regarded  as  repealed  or   modified  where 

"the  last  statute  Is  so  broad  In  Its  terms  and  so 

clear  and  explicit  In  Its  worda  as  to  show  that 

It  was  Intended  to  cover  the  whole  subject,  and 

therefore  To  iii«place  the  prior  statute.       Funt 

V.  Wmie.  157  U.  S.  46.  68  [38:  614.  619]. 

If  that  act  be  held  to  have  displaci^  tbe 
whole  of  U.  S.  Rev.  Stat.  §  1063  (except  Ibe 
clause  relating  to  claims  transmitted  by  the 
SecreUryoftheTreasury.upontheoertlficateof 
in  auditor  or  of  lliecomptmllerof  the  treasury) 
he  result  would  ho  that,  after  Its  passage,  (he 
jourt  of  claims  was  wholly  without  Jurlsdlc- 
tloD  to   render  judgiMnt  od  any  claim  fot 
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■Knej  tnnimltted  from  tn  ezecntlve  depart- 
nent,  wb>le7«r  IM  nnture  or  atnount.  Buch 
k  conitruclion  would  exclude  froin  judicial 
OC^DlztDce  liT  ibAt  court  Dot  only  cUims  f  i- 
eeedln^  $S.000  in  amounl.  and  speclQcally 
dedpnaled  u   claims   iovolving  cnuiroverteit 

JDeatlona  of  law  and  fact,  but  even  claima  the 
etermiuaUon  of  nhlch  would  aflect  aclasaof 
owe*,  or  furoUb  a  precedent  for  t be  future 
Utlon  of  an  executWe  department,  and  claims 
tbat  InToWed  an  autborilj,  right,  prlTllege, 
or  exemption  asserted  or  denied  under  tbe 
Gonatltutlon  of  the  United  States.  CoDgresa, 
when  It  pasied  tbe  Bowmau  act,  muil  bave 
bad  in  Tlew  tbe  provlBlons  of  U.  S.  Rev.  Btat. 
g  1063,  under  which  the  court  of  claims  bad 
■o  long  exercised  jurladlctloo  tit  claims  for 
Kooey  made  anluBt  an  executive  department 
and  traoBmittM  to  that  court  for  Una!  adjudl- 
eailoa.  As  tbe  BowmaD  act  makee  no  refer- 
ence to  that  Bectloo,  and  cootaloa  no  words  of 
rapral.we  cannolsuppose  that  Coogresa  Intend- 
01O]ed  to  lake  from  the 'court  of  claims  Juris- 
diction to  render  Judgmeot  !n  cases  coming 
before  it  under  tbe  Revised  Statutes.  Tbe  ob 
Ject  of  tbat  act  Is  expressed  In  iu  title,  and 
waa  to  afford  assistance  and  relief  to  CongreM 
ftnd  the  executive  deparlmeots  In  tbe  ineetliga- 
(ssn  of  claims  and  demands  against  the  gov- 
vnmeat.  To  Uiat  eud,  and  In  respect  of 
claims  BDd  demands  involving  conlroverled 
questions  of  fsct  or  law  and  pending  in  tbe 
eiecutive  departments,  authority  was  given  to 
the  beads  of  such  departments  upon  their  own 
motion,  and  whether  tbe  claimant  desired  It  or 
Bot,  to  obtain,  for  their  "guidance  and  action," 
flndingsof  fact  and  conclusions  of  law, without 
regard  to  the  amount  involved.  Ss  BilUngi, 
SS  Cl  CI.  166,  174.  Neither  expressly  nor  by 
necetaary  implication  did  Ibat  act  ta'ke  from 
an  executive  depHrtment  the  rl|;bt  lo  send  lo 
the  court  of  claims,  forjinaf  adjudication,  any 
claim  made  against  it  tbat  was  embraced  by 
TI.  8.  Rev.  Stat.  §  1063.  So  far  as  the  Bow- 
man act  relates  to  claims  for  money  pending 
la  an  executive  department,  It  only  authorized 
the  head  of  the  department  to  send  ibcm  to 
Uiat court  forareportof  faclsand  conclusions 
that  would  not  have  the  force  of  a  judgment 
reviewable  by  this  court.  In  this  view,  there 
la  DO  conflict  between  the  Bowman  act  and 
the  Reviaed  Statutes.  As  there  are  no  words 
«f  repeal  in  the  Bowman  act,  we  have  given  It 
■uch  conNiruction  as  will  make  it  consistent 
With  previous  legislation,  and  thus  avoid  tbe 
atffagalloQ  of  existing  statutes  which  Congress 
had  not  repealed  either  expressly  or  by  neces- 
Uiy  implkatlon.  The  2d  section  of  the  Bow- 
man act  should  be  construed  as  if  it  were  a 
proviso  to  U.  8.  Rev.  Slai.  g  1063.  Thus  coo 
■trued,  the  later  statute  is  not  iu  conflict  with 
the  earlier  one. 

We  turn  now  to  the  act  of  March  8,  1887. 
chap.  S5S,  known  as  the  Tucker  act,  entitled 
"An  Act  to  Provide  fnr  the  Bringing  of  Suiu 
aftalnst  tbe  Qovernment  of  the  United  Stales." 
M  Slat,  at  L.  SOS. 

The  1st  section  of  that  act  gives  ibe  court  of 


tntion  of  the  United  Stales  or  any  law  of  Con- 
61  l]Kreaa,  'except  for  pensions,  or  upon  any 
ngulation  of  an  execu^ve  deportment  <tt  upoD 
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contract,  express  or  Implied,  with  tbe  govern- 
ment of  the  United  Stales,  or  for  damages, 
liquldsled  or  un1lquidat«d,  in  caaee  not  sound- 
ing in  tort,  in  respect  of  which  claims  the  party 
would  be  entitled  to  redress  against  the  United 
States  either  In  a  court  of  law,  equity,  or 
admiralty,  If  the  United  Stales  were  suable; 
nothing,  however,  in  tbat  section  lo  be  con- 
strued aa  giving  to  any  of  the  courts  men- 
tioned in  tbe  act  jurisdiction  to  hear  and 
determine  claims  growing  out  of  the  tale  civil 
war,  and  commonly  known  as  "war  claims," 
nor  other  claims  therefor  rejected  or  reported 
on  adversely  by  any  court,  department,  or  com- 
mission aulborized  to  bear  and  determine  the 
same.  Jurisdiction  was  also  given  of  all 
set-offs,  counterclaims,  claims  for  damages 
wbelher  liquidated  or  unliquidated,  or  other 
demands  whatsoever  on  tbe  purl  of  tbe  govern- 
ment of  Ibe  United  Slates  sgalnst  any  clalmanL 
It  also  provided  that  nn  suit  against  the  govern- 
ment of  the  United  States  should  be  allowed 
under  that  act  unless  the  same  was  brought 
within  six  yeaia  afler  the  right  accrued  for 
which  tbe  claim  is  made. 

Other  sections  of  tbat  act  are  aa  folktwa: 
"§  12,  That  whenanyclalraor  matter  may  be 
pending  in  any  of  the  executive  departments 
which  Involves  controverted  questions  of  fact 
or  law,  the  bead  of  such  department,  witk  lh» 
eanMnf  ofVu  elaimant,  may  tnnsmlt  the  tame, 
with  the  vouchers,  papers,  proofs,  and  docu- 
ments pertaining  Uierelo,  to  said  court  of 
claims,  and  the  same  shall  be  tbere  proceeded 
In  under  such  rules  as  the  court  may  adopt. 
When  tbe  facta  and  conclusions  of  law  shall 
have  been  found,  tbe  court  shall  report  Its 
findings  to  the  department  by  which  it  was 
tmosmitled.  618.  That  in  every  case  whtcb 
shall  come  before  the  court  of  claims,  or  Is 
DOW  pending  therein,  under  the  pTOvislons  of 
an  act  entilled  "An  Act  lo  Afford  Aaslslanc* 
and  Relief  to  Congress  snd  the  Executive  De- 
partments in  the  Investigation  of  Claims  and 
Demands  against  tbe  QoTernment.'  approved 
llarch  S,  1883  [the  Bowman  act],  if  it  aball 
appear  to  the  saltsfactioQ  of  the  court,  upon  tbe 
*faclseslablisbed,lhatlthasjurlsdictlon[6ia 
to  render  judgment  or  decree  thereon  under 
existing  laws  or  under  tbe  provisions  of  this 
"  '  it  snail  proceed  to  do  so.  giving  to  either 


parly  such  further  opportunity  for  hearing  as 
In  its  judgment  justice  shall  require,  ana  re- 
port its  proceedings  therein  to  either  House  of 
Congress  or  to  the  department  by  which  tho 
same  was  referred  to  said  court."  By  lis 
16tb  section  all  laws  and  parts  of  lawa  Incon- 
sistent with  that  act  were  repealed. 

What  is  the  scope  of  the  12th  section  of  Iho 
Tucker  actt  Did  that  section  supersede  g  1063 
of  the  Revised  Statutes,  or  g  S  of  tbe  Bowman 
aciT 

It  is  difflcult  to  tell  what  was  intended  by 
the  words  "with  tbe  consent  of  the  claimant. 
In  Iho  12lh  section  of  the  Tucker  act.  If  Con- 
gress intended  that  no  claim,  large  or  small  In 
amount.  Involving  controverted  questions  of 
fact  or  law,  and  pending  in  an  executive  de- 
partment, should  be  transmitted  to  the  court 
of  claims,  except  with  the  consent  of  tho 
clnimant,  that  inlenlioD  would  have  been  ex- 
pressed in  words  that  could  not  have  been 
misunderstood;  for  that  court  bad  long  exer- 
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died  JurUdlctlon  Id  CUM  of  that  kind.    

In  view  of  the  words  used,  no  Bucb  purpose 
GWi  be  imputed  to  Congress.  The  Tucker  act 
GftDDot  be  held  to  haTe  taken  the  place 
of  S  3  of  the  Bowman  act ;  for  g  IS  of 
the  Tucker  act  dUlinctl;  provides  lor  judg- 
tntnt  in  tvery  eatt  then  pending  In  or  which 
might  come  before  the  covxl  of  claims  undar 
tht  Boaman  act,  of  which  that  court  could 
hate  taken  Judidal  coKnIzance  If  the  case  had 
been  commenced  oiigmallj  by  suit  insUtutcd 
in  that  court  b;  the  claimant.  Thai  Coogresa 
did  not  intend  to  luperaede  the  ^wman  act  la 
made  stilt  more  apparent  by  the  I4tb  section 
of  the  Tucker  act,  declaring  "that  whenever 
any  bill. except  forapenslon,  shall  be  pending 
Id  either  House  of  Congress,  proTidins  for  the 

Grment  of  a  claim  against  the  nnited  Slates, 
jal  or  equitable,  or  for  a  grant,  gift,  or 
bounty  to  any  person,  the  house  In  which  such 
bill  is  pending  may  Teferlheeaine  to  the' court 
of  claims,  who  shall  proceed  with  the  same  in 
lutorilanee  tn'IA  (As  proBitiotuo/thd  act  approved 
ei3]Harch  S,  1B8S.  entitled  'An  "Act  to  Af- 
ford Assistance  and  Relief  to  Congreis  and  the 
Executive  Departments  In  the  Investigation  of 
Claims  and  Demands  ftEalDst  the  Governmeal' 
[the  Bowman  act],  ana  report  to  such  House 
the  facts  In  the  case  and  the  amount,  where 
the  same  can  be  liquidated,  etc"  Itthuaap- 
pears  that  any  bill,  except  for  a  pension,  In 
dther  House  of  Congress,  providing  for  the 

Byment  of  a  claim  against  the  United  States, 
jal  or  equitable,  or  for  a  grant,  nlft.  or 
bounty  to  anv  person,  may  be  transmitted  to 
the  court  of  claims,  to  be  proceeded  In,  not,  let 
it  be  observed,  under  the  Tucker  act,  but  un- 
der the  Bowman  act  of  March  3,  1888,  and  to 
report  the  tacts,  etc.,  to  such  House.  It  Is 
Impossible,  therefore,  to  bold  that  the  Tucker 
act  displaced  or  repealed  the  2d  section  of 
the  Bowman  acL 

Id  ouropinlon  the  13th  section  of  the  Tucker 
■ct  should  be  construed  as  not  referring  to 
claims  which  an  ezecntlve  department,  pro- 
ceeding under  U.  B.  Iter.  Stat,  g  I06S,  seeks 
lo  have  Anally  adjudicated  by  the  court  of 
claims,  nor  to  claims  described  la  that  section, 
In  respect  of  which  the  department,  upon  its 
own  motion,  and  whether  the  claimant  con- 
sents or  not,  desires  from  that  court  a  report, 
under  the  Bowman  act,  of  facts  and  law  for 
Its  guidance  and  action.  It  refers  only  to 
claims  which  the  bead  of  an  executive  depart- 
ment, with  the  express  consent  of  the  claim- 
ant, may  send  to  the  court  of  claims  in  order 
to  obtain  a  report  of  facts  and  law  which  the 
department  mav  regard  as  only  advlsorv.  It 
no  doubt  often  happened  that  the  head  of  a  de- 
partmeitt  did  not  desire  action  by  the  court  of 
claims  In  relation  to  »  particular  claim,  but,  in 
order  to  meet  the  wishes  of  the  claimaot,  was 
wflling  to  have  a  flndlng  by  that  court  which 
wai  not  followed  by  a  judgment  nor  by  any 
report  for  the  guidance  and  action  of  the  de- 
partment. Bo  that  D.  B.  Rev.  Stat,  g  1068, 
the  Sd  section  of  the  Bowman  act,  and  the 
ISth  section  of  theTackeract  may  be  regarded 
as  parts  of  one  general  system,  covering  dif- 
ferent state*  of  case,  and  standing  together 
without  conflict  In  anyessentlal  particular. 

The  claim  of  Hew  York  beiniFfor  money, 
614]and  fotuidedon*BD  act  of  Dongraa,  was 


within  the  general  Jurisdic^on  of  the  court  of 
claims.  If  not  barred  by  limitation  it  could, 
In  the  discretion  of  the  Secretary  of  the  Treaa- 
ury,  have  been  Iransmitied  or  certified  to  tbo 
court  of  claims  under  the  Bowman  act  after  lU 
passage,  for  a  finding  of  facia  or  law,  and  that 
court,  when  the  Tucker  act  came  Into  oper^ 
tlon,  could,  under  its  18th  section,  have  ren- 
dered a  final  judgment,  sending,  however,  to 
the  Treasury  Department  a  report  of  its  pro- 
ceedings. But  the  Secretary  of  the  Treasury, 
in  the  exercise  of  an  authority  given  bim  by 
statute  and  never  withdrawn,  chose  lo  certify 
or  transmit  this  claim  lo  the  court  of  claims, 
under  U.  S-  Rev.  Stat  g  1063.  for  final  ad]ii> 
dicatlon, 

Tuucbing  the  suggestion  that  thelSth  section 
of  the  Tucker  act  entirely  superseded  the  Sd 
section  of  the  Bowman  act,  it  may  be  further 
observed  that  the  Tucker  act  repeals  only 
such  previous  statutes  as  were  inconsistent 
with  Its  provisions.  There  Is  no  Inconsistency 
between  the  sections  just  named;  one,  as  we 
have  said. — the  ad  section  of  the  Bowman 
act. — relating  to  claims  Involving  controverted 

auestlons  of  fact  or  law,  which  an  executire 
epartment  may  transmit  to  the  court  of  claims 
without  consulting  the  wishes  of  the  claimant, 
in  order  to  obtain  a  report  of  facia  and  law 
for  its  guidance  and  action;  the  other, — tba 
mh  section  of  the  Tucker  act.— relating  to 
claims  of  the  same  class  transmitted  to  that 
court  with  the  express  consent  of  the  claimant 
in  order  to  obtain  a  report  of  facts  and  law 
that  would  be  only  advisory  In  Its  character. 
The  object  of  the  13th  section  of  the  Tucker 
act  Is  quite  apparent.  A  case  transmitted  un- 
der the  Bowman  act  Is,  we  have  seen,  one  in 
which  the  findings  of  fact  and  law  are  made 
for  the  guidance  and  action  of  the  executive 
department  from  which  It  came,  and  therefor* 
a  rendition  of  judgment  in  such  a  case.  If  it 
be  one  of  which  tbo  court  could  at  the  ouiset 
have  t«keo  cogolsance  at  tba  voluntary  suit  of 
the  claimant,  would  be  a  saving  of  time  tor  all 
concerned.  If  the  cases  embraced  by  the  13th 
section  of  the  Tucker  act  were  only  those  pro- 
vided for  by  the  3d  section  of  the  *Bow-  [61B 
roanact,  thelSth  section  of  the  Tucker  act,  au- 
thorizing a  final  judgment  or  decree  where  the 
claim  was  one  of  which  the  court  could  origi- 
nally have  taken  jurisdiction  for  purposes  of 
fiuaf  adjudication,  would  not  have  made  spe- 
cial reference  to  .cases  coming  before  the  court 
of  claims  under  the  Bowman  act. 

Our  conclusions  then  as  to  the  several  stat- 
utes under  examination,  so  far  as  they  relate 
to  claims  pending  In  an  executive  department, 

pirst  Any  claim  made  against  an  executive 
department,  "Involving  disputed  facts  or  con- 
troverted questions  ot  law,  where  the  amount 
in  controversy  exceeds  $3,000,  or  where  the 
decision  will  affect  a  class  of  caaea,  or  furnish 
a  precedent  for  the  future  action  of  any  ex- 
ecutive department  In  the  adjustment  of  ■  claai 
of  cases,  without  regard  to  the  amoont  In- 
volved (n  the  particular  case,  or  where  any  au- 
thority, right,  privilege,  or  exemption  Is  clumed 
or  denied  under  the  Constitution  of  the  Dnited 
Slates," — may  be  tranamitted  to  the  court  of 
claims  by  the  head  of  such  department,  under 
U.  B.  Rev.  8tM.  %  1008,  for  final  adJndtoaUoBi 
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prarlded  nch  cIaIid  be  not  barred  by  llmita- 
tloD,  uid  be  one  of  wblch,  by  nuoa  of  Its 
■nbjcct' milter  and  character,  uiftt  court  could 
Uke  judicial  cognliuice  at  Uie  roluDlary  suit 
«rf  tbe  claimatit. 

Secoad.  Any  claim  embraced  byU.  8.  ReT. 
Slat.  S  loss,  without  regard  to  lu  amount  and 
wbetber  the  claimant  conseott  or  uot.  mtj  be 
tniDsmlited  under  the  Bowman  act  to  Ibecourt 
of  claims  by  the  head  oF  the  eiecutlve  depart- 
ment In  which  It  U  pending,  for  a  report  to 
aucb  department  of  facta  and  coDcludona  of 
law  for  "iu  guidance  and  action." 

Third.  Anr  claim  embraced  by  that  »ectloa 
may.  in  the  diBCretlon  of  the  executive  depart- 
ment Id  which  It  la  pending  and  with  the  ex- 
pnaaedconMnt  of  tbeplalntiS.be  transmttted 
to  the  court  of  claims,  under  the  Tucker  act, 
without  regard  to  the  amouut  Involved,  for  a 
nporl,  merely  attvUory  in  its  character,  of 
tact*  or  concliiaionB  of  law. 

Fourth.  In  every  ca»e  iDToUing  a  claim  of 
O10]iiioney,*traD8milted  by  the  head  of  an  ei- 
ecutlte  depHrtmenl  to  Ihe  court  nf  claims  under 
the  Bowman  act,  a  final  Judgment  or  decree 
may  be  rendered  when  it  appear*  to  (he  satla- 
facilon  of  the  court,  upon  the  facta  eBtalillahed, 
thai  the  case  la  one  of  which  the  court,  at  the 
time  such  claim  was  Bled  in  the  department, 
could  have  taken  Jurisdiction,  at  iba  Toluntarr 
autt  of  tba  claimant,  for  purposes  of  final  ad- 
judication. 

Whether  the  word*  "or  matter  "in  the  2d 
WctioD  of  the  Bowman  act  embrace  any  mat 
ten  except  those  involving  the  payment  of 
money,  and  of  which  the  court  of  cinlms  under 
the  statutes  regulating  Its  Jurisdiction  could, 
at  the  voluntury  suit  of  the  claimant,  take 
OOfnizance  for  purpoaes  of  final  Judgment  or 
decree,  need  not  be  now  considered. 

It  results  that  as  the  claim  of  New  York  ez- 
eeeded  $8,000,  and  was  cerliSed  under  U.  8. 
Ber.  Slat,  g  1043.  a*  one  Involving  conlro- 
Torted  questions  of  law,  the  court  below  bad 
jartadlctloa  to  proceed  to  a  dnal  Judgment. 
nalwa,  ■*  •uggealed  by  the  Aaslsunt  Attomny 
General,  the  claim  when  transmitted  lo  the 
court  of  claims  by  the  Secretary  ot  the  Treas- 
Uj  was  barred  by  llmitallon. 

At  the  time  the  claim  of  New  York  was  fUed 
In  the  Treasury  Department  there  was  no  stat- 
vto  of  limltalioiu  In  force  expreaily  applicable 
to  cases  in  the  court  of  claim*.  Butby  tbeact 
of  Uarcb  S,  1803,  chap.  02,  %  10,  it  was  pro- 
vided that  (within certain  exceptions  thathave 
no  application  to  this  case)  every  claim  ^gainst 
tbe  United  States,  cognliable  by  the  court  of 
dalma,  should  I>e  barred  unless  the  petition 
nttiog  forth  a  statement  of  it  was  filed  Id  or 
traosmliied  to  that  court  withla  six  jean  after 
the  claim  first  accrued;  claims  that  had  ac- 
crued befnre  the  passage  of  that  act  not  to  be 
barred.  It  filed  or  transmitted  as  above  stated, 
within  three  years  after  the  passage  o[  the  act. 
1%  SlaL  at  L.  765.  797.  This  limttatloa  of  sU 
years  was  preserved  in  the  Revised  Statutes 
and  In  the  Tucker  act.  Rev.  SUt.  §  IO6O1  U 
But.  at  L.  G05. 

Was  the  claim  of  New  York  barred  because 
more  than  six  years  passed  after  it  accrued  be- 
fore It  was  transmltled  lo  the  court  of  claims? 
In  Finn  v.  Unilrd  Slafei.  123  U.  8-  227,  232  [31 : 
ei7]128. 130],  ■thiscourtsald:  "Thegeoeral 
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rule  that  limitation  does  not  operate  by  Itsown 
foTceasabar,  but  iaadefense,  and  that  the  pat- 
ty making  such  a  defense  must  plead  the  atalutu 
if  he  wishes  the  benefit  of  Its  provisions,  has 
no  application  to  suits  In  the  court  of  cli^ma 
against  the  United  Suies.  An  Individual  may 
waive  such  a  defense,  either  ezpreesly  or  by 
failina  to  plead  the  statute;  but  the  govern- 
ment lias  not  expressly  or  by  implication  con- 
ferred authority  upon  any  of  its  officers  la 
waive  the  limitation  imposed  by  statute  upon 
suiu  against  the  United  UUtes  in  the  court  of 
claims.  6iDce  the  government  Is  not  liable  to 
be  sued  as  of  righLbyanyclalmant.  and  since 
It  has  assented  to  a  judgment  l)eicg  rendered 
against  it  only  in  certain  classes  of  cases, 
broiigbt  within  a  prescribed  period  after  the 
cause  of  action  accrued,  a  Judgment  In  the 
court  of  claims  for  the  amount  of  a  claim 
which  the  record  or  evidence  shows  to  tm 
barred  by  the  statute,  would  he  erroneous." 
To  the  same  effect  was  De  Arnnud  v.  United 
Slabu.  lei  n.  3.  433,  495  [38:  244,  241^], 

But,  In  Uni'ai  S/alrt  v.  Uppilt,  100  U.  S. 
603,  0D8,  660  [25: 747, 740],  where  the  question 
was  whether  a  claim  that  accrui'd  in  lUOJ,  and 
which  was  presented  lo  the  Wiir  Department 
In  1S85,  and  In  1876  was  Iraosmilleii  to  the 
court  of  claims  as  one  Involving  controverted 
questions  of  law,  the  decision  whereof  would 
affect  aclaas of  cases,  the  cuurtsaid:  "Limita- 
tion Is  not  pleadable  In  the  court  of  claims 
against  a  claim  cognizable  therein,  and  which 
has  been  referred  by  the  bead  of  an  executivo 
depsrtment  for  its  Judicial  determination,  pro- 
vided such  claim  was  presented  for  settlement 
at  the  proper  department  within  six  years  af- 
ter It  first  accrued:  that  Is,  within  six  yeara 
after  suit  could  be  commenced  thereon  against 
the  government.  Where  the  claim  is  of  such 
a  character  that  it  may  be  allowed  and  settled 
by  an  executive  department,  or  may.  in  the 
discretion  of  the  bead  ot  such  department,  tw 
referred  to  the  court  of  claims  for  final  deter- 
rolaatlon,  the  filing  of  the  petition  should  re- 
late back  to  the  date  when  It  was  first  pre- 
sented at  the  department  for  allowance  and 
set^ement.  In  such  cases,  the  statement  ot 
the  facts  upon  which  the  claim  rests.ln  the  form 
of  a  petition,  Is  only  another  mode  of  asserting 
'the  same  demand  which  had  previously  [618 
and  in  due  time  been  presented  at  the  proper 
department  for  settlement.  These  views  find 
support  in  the  fact  that  the  act  of  1868  de- 
scribes claims  presented  at  an  executive  de- 
partment for  settlement,  and  which  l>eloDg  to 
the  classes  specified  in  the  7th  section,  oicoMi 
which  may  be  transmitted  to  the  court  of 
claims,  'And  all  the  cases  mentioned  in  Ihia 
section  which  shall  be  transmitted  by  the 
head  of  an  executive  department,  or  upon  the 
certificate  of  any  auditor  or  comptroller,  shall 
be  pTceeeditd  in  as  other  cases  pending  In  said 
court,  and  shall  In  all  respects  be  subject  lo 
the  same  rules  and  regulations,'  with  right 
of  appeal.  The  cases  thus  transmitted  for  ju- 
dicial delermlnalion  are.  in  the  sense  of  the 
act,  commenced  against  the  government  when 
the  claim  Is  originally  presented  at  the  depart- 
ment for  examination  and  settlement.  Upon 
their  transfer  to  the  court  of  claims  they  are 
to  be  'proceeded  in  a*  other  cases  pending 
in  said  court.'" 
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The  Mme  principle  wu  recogDlied  in  Finn 
T.  Uniiai  Statu.  128  U.  8.  227.  233  [81;ia8, 
IBO],  in  wblch  case  the  court,  referring  tc 
the  act  ot  IbeS  limiting  the  time  for  bringing 
Ruila  in  the  court  of  claims,  also  said;  "The 
duljof  the  court  under  such  circumataucea, 
whether  limitation  waa  pleaded  or  not.  wai  to 
diamiaa  the  petltioni  for  the  atatute,  in  our 
opinion,  makea  it  a  condition  or  quallflcatioQ 
of  the  right  to  a  judgment  against  the  United 
titAtea  that — except  where  the  claimaut  labors 
under  Bome  one  of  the  dlaabl  1 1 tiea  specified  In 
Ibe  statute — the  claim  must  be  put  in  suit  b; 
the  voluntary  action  of  the  clafmant,  or  be 
presented  to  the  proper  department  for  settle- 
ment,  within  alx  jeun  after  ault  could  be  com- 
menced thereon  against  the  government." 

Upon  the  autlioritj  of  those  cases  we  ad- 
judge that  aa  the  claim  ot  New  York  was  pre- 
senM  to  the  Treaaury  Department  before  it 
WM  barred  by  limitation,  its  transmission  by 
the  Secretary  of  the  Treasury  to  the  court  ot 
claima  for  sdjudlcatlou  was  only  a  continua- 
tion of  the  original  proceeding  commenced  In 
that  department  In  1862.  llie  delay  by  the 
department  In  diapoaing  ot  the  matter  before 
the  expiration  of  aiz  years  after  the  cause  of 
019] action  accrued,  could  not  Impair'the 
rlghUof thestate.  Ofcourse,itlbec1aimhadnot 
been  presented  to  the  Treasury  Department 
before  the  exnlratlon  of  that  period  the  court 
ot  claims  could  not  have  enterldned  jurisdic- 
tion of  it. 

For  the  reasons  we  have  stated,  a  motion  ot 
the  Dnlted  States  to  diamiaa  the  appeal  of  the 
■tate  la  denied,  and  we  proceed  to  Ihe  ezamf- 
natloD  of  Ihe  case  upou  Its  merits. 

The  entire  sum  for  which  the  state  asked 
tadgment  was  |18],1SS.02,  of  which  |ei.- 
890.84  repreaented  the  amount  paid  aa  Interest 
on  moneya  borrowed  tor  the  purpoae  of  rais- 
ing Iroopa  for  the  national  defense,  and  for  the 
repayment  of  which,  with  Interest  at  7  per 
cent,  the  stale  eiecnted  its  ahort-time  bonds. 
The  balance,  (39,867.18,  repreaented  the 
Amount  paid  as  Interest  on  moneys  received 
bv  way  of  loan  from  the  canal  fund  and  ap- 
pUed  by  the  state  for  the  aame  purpose. 

Ou  behalf  ot  the  government  It  Is  contended 
Ihat  payment  by  the  United  States  of  the  above 
anm  of  $91,820.81  la  prohibited  both  by  the 
atatute  (act  ot  March  8,  1863,  IS  SlaU  at  L. 
769;  Rev.  But.  §  1091)  providing  that  inter- 
eat  shall  not  be  allowed  on  any  claim  up  to 
the  time  of  the  rendition  of  judgment  thereon 
by  the  court  of  claims,  unless  upon  a  contract 
wtpreaaly  atlpulaltng  tor  the  payment  of  In- 
leieat,  and  by  the  general  rule  based  on 
mnnda  of  public  coDvenleace,  that  interest 
"It  no*,  to  be  awarded  agalnsta  sovereign  gov- 
ernment, unless  Its  consent  to  pay  interest  has 
been  manifested  by  an  act  of  its  legislature, 
or  by  a  lawful  contract  ot  Its  executive  offi- 
cers." Uniled  Stai^v.  If<trtA  Garolina.  136 
U.  8,  211,  2)6  [34:386.  838];  Fnitaf  Blalai  v. 
BaganH-'AngariiM V.  Bavanf')127U.  B.  3S1, 
200  [82: 1S9,  162]. 

The  allowance  of  the  191,820.84  would  not 
contravene  either  the  statute  or  the  general 
rule  to  which  we  have  adverted.  The  duly  of 
■uppreaslng  armed  rebellion  having  for  Its  ob- 
ject the  overthrow  of  the  national  government 
waa  primarily  upon  that  government  and  not 
<58 


upon  the  several  states  composing  the  Union, 
New  York  came  promptly  to  the  aaaistance  of 
the  national  governmenl  by  eDroUIng,  subsist- 
ing, clothing,  supplying,  arming,  equipping, 
paying,and  transpurting  troops  to  beemploved 
In  putting  down  the  'rebellion.  Inime  [620 
dlatclyafter  Fort  Sumpter  was  fired  upnn.  Its 
legislature  passed  an  act  appropriating  $3.000.> 
000.  or  so  much  thereof  aa  waa  necessary,  out 
of  any  moneys  In  its  Ireaiury  not  otherwise 
appropriated,  to  defray  any  expenses  Incurred 
for  arms,  supplies,  or  equipments  for  such 
forces  as  were  raised  In  that  state  and  mus- 
tered Into  the  service  of  Ihe  United  Btatea. 
In  order  to  meet  the  burdens  Imposed  by  Ihia 
appropriation,  the  reel  and  personal  property 
oftbe  peopleof  New  York  were  subjected  to 
taxation.  When  New  York  had  succeeded  In 
raising  thirty  thousand  soldiers  to  be  employed 
in  suppressing  the  rabelllon,  the  United 
States,  well  knowing  that  the  national  exist- 
ence was  imperiled,  and  that  the  earnest  co- 
operation and  continued  support  of  the  state* 
were  required  in  order  to  maintain  the  Union, 
solemnly  declared  by  the  act  of  1861  that  "the 
costs,  charges,  and  expenses  properly  in- 
curred" by  any  slate  In  raising  troops  lo  pro- 
tect the  authority  of  the  nation,  would  be  met 
by  the  general  government.  And  to  remove 
any  possible  doubt  as  lo  what  expenditures  of 
ofastatawouldbesomet,  the  actof  1862  de- 
clared that  the  act  of  1861  should  embrace  ex- 
penses incurred  before,  as  well  as  after,  lis  ap- 
proval. It  would  be  a  reflection  upon  the 
patriotic  motives  of  Coneress  It  we  did  not 
place  a  liberal  Inlerpretatmn  upon  those  acls, 
and  give  effect  to  what,  we  are  not  permitted 
to  doubt,  was  intended  by  their  paaaage.  Be- 
fore the  act  ot  July  27,  1B61,  was  passed,  Ihe 
Secreiary  ot  State  of  the  United  Slatea  tele- 

fraphed  to  the  governor  ot  New  York,  ao> 
nowledging  thai  that  state  had  then  fut^ 
nlshed  fifty  thousand  troops  for  service  in  the 
war  of  the  rebelliou,  and  tbanklog  the  gov- 
ernor for  hia  eSorts  in  that  direciion.  And 
on  Julv  2S.  ly61.  Secretary  Seward  tele- 
graphed: "Buy  arrosandequipmentsasfastas 
you  can.  We  pay  all."  And  on  July  27,  IBOl. 
Ibat  "treasury  notes  for  part  advances  wUt  be 
furnished  on  youi  call  for  them."  On  Augutt 
10,  1861,  the  Secretary  ot  War  telegraphed  to 
tbegovemor  ofNew  York:  "Adopt  such  m*— 


Let  me  know  the  best  the  Empire  State 
lo  aid  the  country  In  the  present  emer- 
gency." And  on  February  11,  "1862,  be  [621 
telegraphed:  "Tbegovernment  will  refund  tbe 
state  for  the  advances  of  troopa  aa  apeedl^y  aa 
tbe  treasurer  can  obtain  funds  for  that  pur- 
pose." Liberally  Interpreted,  it  Is  clear  that 
the  acts  ot  July  27,  1861,  and  March  8,  1868, 
created,  on  the  part  of  the  United  States,  an  ot>> 
ligation  to  Indemnify  Ibe  slates  for  any  costs, 
charges,  andeipensesprtiptrly  ifieurrad  f or  the 
purposes  eipreraed  in  the  acl  of  1861,  the  title 
of  which  shows  Ibat  lis  object  wat  "to  I'lS- 
demnifii  the  states  for  expenses  incurred  by 
Ibemln  defense  of  the  Untied  Stales." 

Bo  that  tbe  only  Inquiry  Is  whether,  within 
the  fair  meaning  of  the  latter  act,  the  worda, 
"costs,  charges,  and  expenses  properly  in- 
curred," Included  Interest  paid  by  the  state  of 
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Kew  York  on  moorj*  bnrrowed  for  the  pnr- 
pore  o[  TBlBlDg,  BubBJailDg,  and  lupplJEng 
tioop«  to  b«  rmplojed  In  guppreuiug  Ihe  ra- 
belliOD.  We  have  do  beBltMlOD  in  answering 
this  question  In  tbe  afflrmatlTe.  It  that  Male 
wag  to  giTo  effective  sId  to  the  general  gOTein- 
ment  in  its  struggle  with  the  organized  forces 
of  the  rebellion,  it  could  only  do  so  bj  ImiTOw- 
Ingmonej  aufBcienl  to  meet  the  emergency;  for 
]lnad  no  money  Id  Its  treasury  that  had  not 
been  Hpeclflcally  appropriated  for  the  expenna 
of  lla  own  govemmeiiL  It  could  not  have 
borrowed  money  any  more  than  the  general 
govern  men  t  could  have  borrowed  money, 
without  stipulating  to  pay  such  inlerest  aa 
was  customary  Id  the  commercial  world. 
CODETess  did  not  expect  that  any  slate  would 
decline  to  borrow  and  await  the  collection 
of  money  raised  by  taiatioD  before  tt  moved 
to  the  support  of  the  natloD.  It  expected  that 
each  loyal  state  would,  as  did  New  York,  re- 
■pond  at  once  in  furtherance  of  the  avowed 
purpose  of  CoDgress,  by  whatever  force  neces- 
Mry,  to  maintain  the  H^httul  authority  and 
existence  of  the  national  governmenL  We 
cannot  doubt  that  the  inlerest  paid  by  the 
Mate  on  Its  bonds.  Issued  to  raise  Dioney  for 
the  purposea  expressed  by  Congress,  constl- 
Inteci  a  part  of  the  costs,  charges,  and  ex 
pensea  properly  incurred  by  It  for  those  ob- 
}ecis.  Buch  Interest,  when  paid,  became  a 
m1nc![ial  sum,  aa  between  the  states  and  the 
Dniied  Slates,  that  fs,  became  a  part  of  the 
•m>''eaie  sum  properly  paid  by  tbestale  for  the 
622]Unlted  Slates.  The  principal  *and  Inter- 
est so  paid  constitute  a  debt  from  the  United 
fiUtea  to  the  sUte.  It  Is  as  if  the  United 
States  had  itself  borrowed  the  money,  through 
tbe  axency  ot  the  stale.  We  therefore  hold 
Ihat  the  court  below  did  not  err  In  adjudging 
that  the  |ei.S30.84  paid  by  the  state  for  Inter- 
eat  upoD  its  bonds  issued  Iq  ISfll  to  defray  the 
expenses  to  be  Incurred  in  raising  Irooi^  for 
the  national  defense  wa«  a  principal  sum 
which  the  United  Statei  agreed  to  pay.  and 
not  interest  within  the  meaning  of  the  rule 
prohibiting  the  allowance  of  interest  accruing 
upon  claims  against  the  United  States  prior  to 
tll«  rendition  of  judgment  thereon. 

The  court  of  claims  disallowed  so  much  of 
tite  state's  demand  as  represented  interest  paid 
by  It  on  moneys  borrowed  from  the  canal 
fDod.  The  ioEtatment  of  interest  paid  Into 
that  fund  by  the  state  was  |4H.187.1S.  But  as 
the  state  itself  earned  Interest  to  Ihe  amount  of 


ODly  claimed  |:je,86T.18  OQ  account  of  Inter- 
est  paid  to  that  fund. 

The  caoal  fund  was  made  by  the  Constitu- 
tion of  the  stale  a  sinking  fund  for  the  ulti 
male  liquidation  of  what  is  know  as  Ibe  canal 
debt  of  New  York.  In  April  and  Hay,  ISei, 
#3,030.063.06  from  the  taxes  of  I860  reached 
the  treasury  of  the  Stale,  and  under  the  Con- 
■tilutloD  and  laws  of  New  York  that  amnnnt 
■hould  have  been  Invested  in  securities  for  Ibe 
benefit  of  the  canal  fund,  and  Ihe  interest  de- 
rived from  those  securities  paid  into  the  fund. 
Tb«  slate  was  permitted  to  use  a  part  of  the 
above  sum  under  an  agreement  by  lis  officers 
that  interest  thereon  at  the  rata  of  G  per  cent 
•hould  be  paid.  It  recognized  and  fulfilled 
IM  U.S. 


that  agreemeot,  and  nowclalmt  that  the  In- 
terest It  so  paid  to  the  canal  fund  constituted 
a  charge  or  expense  properly  Incurred  In  rais- 
ing, subsisting,  and  supplying  troopa  to  sap- 
press  Ihe  rebellion. 

We  are  of  opinion  that,  to  far  aa  the  ques- 
tion ot  the  liability  ot  the  United  States  is  con- 
cerned, there  Is,  on  principle,  no  difference  be- 
tween theclalm  for  (91,820.84  and  the  claim  for 
130,867.18.  We  do  not  slop  to  Inijuire  whether 
the  "action  of  the  canal  commissioners,  [623 
io  allowing  the  state  to  use  a  part  uf  the 
moneys  collected  for  the  benefit  of  the  canal 
fund,  was  strictly  in  accordance  with  law. 
Suffice  It  to  say,  that  the  csnsl  fund  was  en- 
titled to  anv  interest  earned  upon  moneys  be- 
longing to  it,  and  fldellly  to  the  Constitution 
ana  laws  of  New  York  required  the  state  to 
recognize  that  right  In  the  only  way  it  could 
at  the  time  have  been  done,  namely,  by  pay- 
ing the  interest  that  ought  to  have  baen  ro- 
allzed  by  the  commissioners  of  the  canal 
fund,  if  they  had  Invested  In  interest-paying 
securities  the  money  they  permitted  the  slate 
to  use  for  military  purposes.  If  Ihe  canal 
fund  money,  used  by  the  state  comptroller  to 
defray  the  expenses  of  raising  and  equipping 
troops,  had  been  borrowed  upon  the  Imniia  of 
the  slate  sold  In  open  market,  the  Inlerest 
paid  on  such  t>onds  would,  for  the  reasona  we 
have  stated,  be  a  just  charge  against  tho 
United  States  on  account  of  expenses  properly 
Incurred  by  the  state  for  the  purposes  ex- 
pressed by  Congress.  And  such  would  have 
been  the  result  It  the  moneys  of  the  canal 
fund  had  been  Invested  by  the  commissioner* 
directly  In  bonds  of  the  slate,  bearing  the 
same  rate  of  interest  that  was  paid  to  the  com. 
missioners  of  that  fund.  The  substance  of 
Ihe  iraosactioQ  was  that  the  state,  for  roonevs 
that  could  not  be  legally  appropriated  for  the 
ordinary  expenses  of  its  own  government,  and 
which  the  law  requirsd  lo  be  so  Invested  as  to 
earn  Interest  for  the  canal  fund,  used  Ihose 
moneys  for  military  purposes,  under  an  agree- 
inenl  by  Its  officers,  subsequently  ratified  by 
the  state,  to  pay  inlerest  thereon.  It  waa,  In 
Its  essence,  a  loan  to  the  state  by  the  com- 
missioners of  the  canal  fund,  of  money  to  be 
repaid  with  iDtereet.  The  obligation  of  the 
United  States  to  indemnify  the  state,  on  ac- 
count ot  such  payment,  Is  quite  as  great  as  it 
would  be  If  the  transaction  had  occurred  be- 
tween the  state  and  some  corporation  trot'. 
which  It  borrowed  the  money-  It  is  not  tha 
case  of  the  stale  taking  money  out  of  one 
pocket  to  supply  a  deficiency  in  another  over 
which  It  had  full  power;  for,  although  the 
moneys  brought  into  Its  treasury  by  the  collec- 
tii)u  of  taxes  was  under  its  control,  the  state 
was  without  power  to  manage  and  control  taxe^ 
collected  for  the  "canal  fund,  except  as  [624 
provided  in  its  Constitution  and  laws.  It 
could  not  legally  have  become  a  party  to  any 
srrangeraent  or  agreement  Involving  the  use, 
wJILout  L merest,  of  the  moneys  of  the  canal 
fund  that  had  been  set  apart  for  the  ultimate 
payment  ot  the  canal  debt. 

We  are  of  opinion  that  the  claim  of  the 
state  for  money  paid  on  account  ot  interest  to 
the  commissicmers  of  tbe  canal  fund,  la  not 
one  against  tbe  United  States  tor  interest  U 
such,  but  Is  a  claim  for  coats,  charges,  and  ex- 
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pouM  properly  locnmd  uid  pild  by  the  Uato  A  PPBA-L  frtrni  •  dtcm  ot  ths  Circuit  Court 
In  aid  of  the  genenl  soveramenl,  and  U  em  xl    or  ihe  Dnitod  States  for  tbe  Western  DU- 
braced  bj  the  lat  of  CongreM  declorinK  that  trict  of  Loaidana  in  a  foreclosure  case  brougbt 
(he  statea  would  be  Indemnifled  by  the  general  br    Edward   Nalle   et  ai.  against    Wade  R. 
government  for  moneva  so  expended.  Youog,  upon  an  lotervenlDg  petition   In  lliat 
As  tbe  slate  was  entitled  to  a  larger  smn  than  case  b;  Urs.  B.  F.  Youog,  wife  of  Wade  R. 
|01. 820.84,  tbe  Judgment  Is  rsTeraed,  and  the  Young,  agninat  Nalle  at  aC,  and  upon  a  croM 
cHuse  h  remanded  with  direction*  for  further  bill  flled  07  dofeodanl.  decreeing  that  a  fore- 
proceedings  not  Inconslatent  with  thla  opinion,  closure  sale  ot   property  be  set  aside,  and  that 
Bet»ri«iL  a  special  mortgage  of  said  Mrs.  B.  F.  Touag 
be   recognized  as  tbe  first   mortgage  on  Ibe 
—  -  —  propertj,  etc.    Benerted,  and  eavte  remandad 
trilh  itirtruttioBt   to  enter  a  decree  otrrruliag 
E.  NALI^  &  CO..  Applt.,  Hu  eH^tetion*  to  theiaU,  diualving  theimuAe- 
e.  (ion,  a<ijudiaiiing  Uie  properly  to  Mrt.  Mar]/ 
WADE  R   YOUNG  bt  au  iKitfe,  and  orderinn  fie  deiiMry  ^poiteuioa  (0 
ftw. 

(GceS.CLBeiKirter'Bed.  624-618.1  „,  .          .  v     «■     m.!^  t    ,-     »•_.. 

Statement  by  Mr.  Chief  Jutlieo  FiiU«r; 

Mortgagt  *ote~revital  of  mortgage-mf^t gei^  „^'""''^  -S-",^  *  Co^  composed  of  Edward 

tral   mortgage— parly  to  foreelosiire—Louit-  "alle  and  ^  a  tcr  C.  Flower,  doing  busineti 

iana  latB—4de:^lion.  "■  'he  clly  of  New  Orleans,  filed  Iheir  petition 

in  Ibe  district  court  for  the  ninth  district  of 

,     ^  .      ,      ^^       _     —,  .,„  _.            ,      -  LoulslBua,   holdlAg  sessions  In  and   for   the 

1.    Cnder  I*.  Oode.  arts.  OT.  6SB.  6M,  no  sale  ot  pariah  of  Tensas,  on   May  80.   1883,   agHinst 

BtDTtcaffed  property  can  t>e  mad^  under  a  luulor  K^   j     »,    ■^-  v"-.— .      v          j    vw,      w^w,    a^njua* 

S^ltS^upIXheXwTtosumoi^trdS;  ^\"A''"v^Tf«2S  '"""''^v'"""?"*^;'' 

charv'ttae  nrlonDonirBi™  If  that  van  POnTPn  CUtedon  June2. 1883.U)8eCure  Youqk  snotefoT 

t1...T  or  ipLlal;  butTthe  prior  mort^mg*  ™  •$1,632.81.  payable  December  1, 18ea.on[626 

lewalorJudiciBl  this  requirement  does  not  applr.  his  interest  in  certain  real  esUte  In  tbst  piirisb, 

and  the  property  paBM*  to  the  purobaseriublect  known  as  tbe  t^t.  Peter  plantation.     Tbe  peli' 

to  the  payiDoat  ol  the  prior  lien.  Hon  alleged  "that  said  Wade  R.  Young  residei 

I,   Where  mutual  debt*  lietween  two  persons  are  permanently  out  of  the  slate  of  LouiefaDa  and 

dischnrRed  bj  agrGcment  and  oompeosate  each  Is  oot  represented  in  tl)ia  state,"  and  prayed 

other  and  are  reolprocaJlj  eittngTilshed,  a  mori-  for  tbe  appointment  of  a  curator  ad  hoe.     The 

B*re  securing  one  of  them  falls  wtth  tbe  eitin-  appointment  of  a  curator  waa  made  and  clla- 

BUlshmenc  pE(bedebcwbicbl8Beoured,andwiJ1  tfoo  served   upon   him.     On   June   25,  1883, 

"°I  ""  i!^!!;'^.    J"'     '^°  bidebteduees  be  re-  Wade  R.  Young  filed  his  answer  to  the  peti- 

S^™.^rJS.  r^XJS™  «7rh?^ ,'"  °',  "n°.  ""ereln  hi  described  himself  aa  ■  ■«  t^l- 

the  mortffajror— m  consfaerauon  of  the  releaao  of  ^     /      j     f.i          #  ,1.      .  .       m  ir'    -    r     -  n 

her  phaiipbemal  datms  .aalnat  her  hu.t^  "lent  and  citizen  of  the  staW  of  J  iss.asIppL  " 

■L  The  neneral  mortga«  wbleh  tb.  wife  bMin  "^^ Z,  «^T'«,';L"^.^^^n,'«J"'hJ''I  ^'"' 
Louisiana  on  the  propertr  of  her  husband  for  'wno'alf'  the  »"«.  »?S,'""P"''!r^^''y  •  "■ 
the relmbunementotherparaphemal  property  >do'"1  bond;  and  June  38,  the  district  court 
eannot  be  ezUngulsbaB  br  the  transfer  of  a  entered  an  order  transferring  the  case  to  the 
aneclsl  mortJiaire  of  a  Iblrdparty  sstlsOed  aabo-  Dniled  States  circuit  court  for  the  wealem 
tween  the  ImmedUite  parties  tbereio;  or  iritcan  dlstrlcl  of  Louisiana,  which  was  done  accord- 
be  dope  at  all  can  only  be  when  taking  place  in  Ingly.  PlainllSa  thereupon  prayed  In  ibat 
accordinoe'Rliharti.sareaiMiaBO,  and  recorded  court  that  tbeir  petlllon  be  ulluwetl  to  stand  ai 
■s  required  by  an.  S3<£  of  the  Code  uf  that  staia.  «  bill  In  equity,  and  October  13.  1883,  the  do- 

*■  ^      ™n'l  "on  o'  Jud«ment  for  all  tbe  para-  fendant  Youog  flled  hU  answer   thereto,  ad- 

S?*!;°;L^'^.r^n;rmtn'I't°"«  ""'''*^"''''  """'°K  ^^^  eiecuHon  of  the  note  and  mort- 

i^e^S'cr,urrt„"nVjre^".SrS  Kf .  but  -lleging  in  substance  that  he  ^ 

at  lesit  Is  persuasive  proof  thereof.  "6"  compeiled  to  pay  usurious  interest;  that 

L    A  prtor  mort)niB(«  is  not  a  neceoary  part*  hi  ""=  ««<"">'  current  between  the  paniea  waa 

Louisiana  to  the  foreclosure  of  a  lutaequeot  composed    of    excessive    and    objectionable 

mortirBge,  and  purcbaaeta  take  subject  to  the  charge*;   that  plaintiffs  failed   to  carrr   out 

prior  lien.  their  agreement  and  understanding  with  him; 

t.   In  LouMaoa  a  subsequent  mortffa«ee  need  not  end   that   upon  a  proper  taking  of  accounte 

be  made  a  party  to  the  foreclosure  of  a  prior  there  was  nolhlPK  or  but  little  due. 

moruta^  conlalnhiK  the  pact  d£  non  nlleiiando.  In  addition  to  his  answer,  to  which  «  repU- 

but  must  take  noLioe  of  the  prooeedinas  at  his  cation  was  Bled,  defendant  made  a  recoaven- 

peril.    He  may.  however,  apply  to tet  aside  the  tlonal  demand,  on  which,  upon  atrial  thereof. 

'"^^  judgment  passed  against  him.     November  II. 

f.   Bedemptlon  fromamortvaitesBleisnotallDw-  1884,  the  cause  was  revived  as  to  the  heirs  of 

able  assuchln.Loulslanalnanytoreclosureoaae.  aiward  Nalle,  who  had  decea>«d.  and  Iher 

nj      ,_  .  entered  their  appearance  March  2i,  1885. 

lao.  ir.J  Proofs  were  taken,  and  the  cause  waa  re- 

OAmitt^  OcloifrlS^  1895  Decidod  January  IS/re^^oMh^a'^unrd^X"  4 
m^Jiras^ Cp     I,^  j  spocifled  credit.     The  cause  com- 

Van.-At  to  rfrirt  rwwiniure  of  moTtgaaC'-*ea  '"?  ™  ^  be  beard  00  tbe  pleadings  and  proofs 

note  to  Clark  v.  Beybum.19: 9M.  und  oral  testimony  then  adduced,  a  decree  was 

jlibxchoiientilKd  torcdcim /roniUcHenof  a  entered   November  0.   1880.   "that  plalntllTa 

morltuiN,— see  note  to  Noye*  v.  HaU,  14.-101.  mortgage  on  the  property  described  Id  tbe  act 

UO  160  D.  8. 
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of  mortgage  annexed  to  the  bill  of  complaint 
horefD,  «M..'  [here  followi  delcripUon]  the 
■aid  tnterast  of  Wade  R.  Youes  Id  the  above 
luidi  havlDg  been  aBcert&ined  bj  a  lurruy 
637]inade  by  'Jnhn  Johuson.aurvejor.ontbe 
Udiof  Harch,  1879,  be.  and  the  same  li.  hereby 
neognlxed  and  ordered  to  be  enforced  to  satiafy 
Um  sum  of  11.032,  ei  with  8  pi-r  cent  per  anoum 
Iniereat  thereon  from  the  Ui  day  of  December, 
1883,  until  paid,  subject  to  the  credit  afore- 
i^,  and  also  for  tbe  payment  of  the  attorney's 
fees  etipulated  by  said  act  of  mortga^.  being 
S  per  cent  on  said  amount,  and  Lbe  costs  of 
thla suit,  to  be  taxed." 

An  cieculion  was  Ihereupon  lieued,  and  the 
mortgaged  premiaes  seized  and  sold  bj  tbe 
manbal,  July  SO,  1887.  to  Mra.  Hary  Nalle, 
wife  of  EuBlis  P.  (loUon. 

October  18,  1887,  Mrs.  B.  F.  Young,  wife 
of  Wade  R.  Youug,  on  motion  of  her  husband 
U  her  solicitor,  waa  allowed  to  file  "her  bill 
and  jnlerveiiing  petition,  by  her  Itusb&od  and 
next  friend."  against  Nalle  &  Co.,  in  which 
abe  averred  thai  she  was  married  to  Wade  R. 
Toung  Id  October,  1805,  and  resided  with  him 
continually  in  the  stale  of  Louisiana  until  the 
month  of  February,  1878;  that  in  the  year 
1870  her  falhcr  dl^  in  the  parish  of  Cata- 
houla. Loaisiana,  aftl  left  ber  a  policy  of  iti- 
mrance  on  bis  life  for  the  sum  of  $5,000, 
which  was  collected  by  her  husband  for  her 
and  by  him  converted  to  bis  own  use  and  to 
the  use  of  the  cornmunily  existing  between 
them;  that  ber  father  also  left  a  large  estate, 
eonsialing  of  property,  real  and  personal, 
which  waa  sold  at  probate  sale  Id  I88I.  and 
her  ioterest  therein,  amounting  to  92,600,  ad- 
Indicated  to  lier  husband  for  hla  own  sole  use, 
Mnefll,  and  advantage,  and  for  that  of  tbe 
GommuDlty  existing  between  tliera;  and  that 
her  husband  bad  lo  received  tbe  paraphernal 
moneys  and  propertv  of  complainant  in  tbe 
mm  of  $7,600,  which  had  been  converted  by 
him  to  hla  own  use  and  tbai  of  tbe  commuolty, 
ud  was  now  legally  due  complaloaat  bj  her 
hnatwod. 

The  petition  further  alleged  that  by  an  act 
of  mortgage  in  1808  by  Mar^nret  A.  Young, 
William  C.  Young,  and  Wade  R.  Young,  as 
Joint  owners,  8t.  Peter  plantation  was  mort- 
med  lo  Miss  Eliza  H.  Young,  lo  secure  ttfeir 
Joint  and  several  note  for  |11,250,  with  inter- 
M(  at  S  per  cent  from  January  1,  1307;  and 
«verred  that  In  the  year  1S76,  by  a  transaction 
between  her  husband  and  Mr«.  S.  J,  Metcalfe, 
0281  as  'sole  surviving  residuary  legatee  of 
Hlas  Eliza  H.Young,  and  complainant,  an  un- 
divided four-ninths  of  that  note  and  mortgage. 
Mnc  the  individual  Indebtedness  of  her  hus- 
band thereon,  was  assigned  to  her  by  Mrs. 
Metcalfe  by  express  warranty;  that  a  new 
■ote  was  then  made  and  delivered  to  hot  and 
accepted  by  her  in  replacement  of  her 
pbernai  moneys  and  property,  so  securei 
oooverted  by  ber  husband.  It  was  further 
ftverred  that  in  1881  complainant  brought  suit 
•fatnst  her  husband  for  a  dissolution  of  the 
CommuDitT  and  a  separation  of  properly  tu 
the  ninth  oislrict  court  in  the  parish  of  Tensas, 
and  obtained  judgment  therein  on  tbe  —  day 
of  —  for  aald  sum  of  17,500.  and  interest, 
with  «  recogDitloQ  of  her  mortgage  on  the 
property  described  and  a  decree  dissolving 
1MD.8. 


of  Nalle  &  Co.  to  secure  advances  of  money 
and  supplies  to  enable  him  to  carry  on  certain 
planting  operations,  at  tbe  request  of  Nalle  A 
Co.,  applied  to  compiainaot  to  renounce  her 
prior  right  of  morlRage  in  favor  of  Nalle  4 
Co.  by  autborizlug  the  canceling  and  erasure 
of  the  inscription  of  the  mortgage  transferred 
to  her  by  Mrs.  Melcalte,  so  as  to  give  Nalle  Ss 
Co.  the  first  mortgage;  that  Nalle  <&  Co.  re- 
fused to  make  an;  advances  until  given 
priority  of  rank;  that  for  that  purpose  com- 
plainant executed  a  mandate  and  power  of 
attorney  autliorizing  tbe  canceling  and  erasure 
of  her  morigage,  and  "upon  such  authority 
the  said  mortgage  was  attempted  to  be  can- 
celed;" that  the  mortgage  to  Naile  &  Co.  waa 
then  executed  by  her  husband;  aud  that  the 
inscription  of  her  mortgage  was  then  renewed. 
Pi'tiiioner  then  alleged  that  at  tbe  October 
term.  1880,  a  decree  was  rendered  at  the  suit 
of  Nalle  <&  Co.  against  her  husband  for  tbo 
foreclosure  of  their  morigage,  tbe  amount  of 
indebtedness  Qxed,  and  the  sale  of  the  prop- 
erly ordered;  that  final  process  was  Issued  (n 
execution  of  that  decree,  and  in  obcdiuoca 
thereto  the  marshal  advertised  tbe  property 
for  sale  for  cash  on  Saturday,  July  3.  1887; 
that  OD  that  day  the  property  was  appraised 
according  to  tbe  requiremtnta  of  the  Louisi- 
ana law  and  offered  to  the  highest  bidiler  for 
cashat  not  less  than  two*thirdsoftheap^[G3U 
praised  value,  which  had  been  placed  at  Ibe 
sum  of  10.000,  and,  no  bid  having  been  made, 
waa  advertised  for  sale  on  a  credit  of  twelve 
months;  that  on  July  SO.  1887.  her  husband, 
as  defendant,  served  notice  and  protest  on  the 
marshal  of  the  prior  encumbrance  in  favor  of 
complainant  for  $7,600  and  interest,  and  that 
any  sale  for  a  price  less  than  the  amount  of 
such  prior  encumbrance  would  be  invalid; 
that  notwithBianiling  the  notice  and  proteat 
the  marshal,  acting  under  the  direction  of 
Nalle  A  Co.'i  solicitor,  accepted  the  bid  of 
oneof  themfor  $2,S00.  Complainant  charged 
that  ber  attempted  renunciation  of  ber  rigbU 
authorizing  the  erasure  of  ber  mortage  waa 
of  DO  eSect  undtr  the  laws  of  Louisiana,  and 
set  tortb  tbe  grounds  on  which  that  charge 
was  based;  that  her  mortgage  was  the  llral 
encumbrance  and  superior  to  the  mortgage  in 
favor  of  Nallo  A  Co. ;  that  no  sale  could  be 
made  to  a  purchaser  for  less  than  the  amount 
of  such  morleage;  and  that  the  attempted 
sale  waa  alisolutely  null  and  void.  It  waa 
further  averred  that  Nalle  A  Co.  pretended  to 
hsva  paid  tbe  taxes  on  the  mortgaged  property 
for  the  years  1883, 1883,  1SS4. 1885.  and  1886, 
amnuntio);  to  tbe  sum  of  (034.60,  and  to  have 
become  subrogated  by  such  payments  to  the 
privilege  of  mortgage  existing  in  favor  of  Ibe 
state  and  parish,  and  claimed  a  priority  of 
lien  on  the  mortgaged  premisesln  consequence 
□f  such  payment  and  subrogation;  that  no 
such  taxes  were  legally  due  on  the  mortMged 
properly;  and  that  Nalle&Co.  and  Mrs.  Mary 
Nalle  acquired  no  right  by  such  payment  and 
attempted  subrogation.  The  petftioo  then 
charged  that  the  reveaue  acts  of  Louisiana 
for  1880,  1883,  18S4,  and  1886,  in  pursuanca 
of  which  these  taxes  were  levied,  were  uncon- 
Wl 
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•tltatloDft]  and  toM  u  repngaant  to  the  ataU 
CciDilltuilon.  It  wu  further  klleged  that  Dot- 
wllbgtsndlng  complalaant  had  a  flrat  and 
prior  rDCumbntnM  tor  (7.600  and  lotemt, 
Nalle  &■  Co.  did  not  make  complainant  a  party 
to  the  forecloKure  proceeding!,  according  to 
the  practice  ol  ibe  circuit  court  aa  a  court  of 
equity,  and  had  caused  (he  proceeding*  to  he 
broiigbt  in  dUre^ard  ol  com  plain  an  t'«  rights, 
and  bad  endeavored  to  have  the  mortgaged  prop- 
rrtv  *old  and  adjudicated  to  one  of  tbemselvei 
tfSOJFor  a  low  price,  etc.;  that  If  the  *renun- 
ciuilon  ol  complainant  waa  Invalid  aa  charged, 
no  valid  aale  could  be  made  for  a  price  not 
exceeding  tbe  amount  of  the  prior  morrgaffe, 
and  the  attempted  aale  would  be  null  and  void ; 
that  If  the  renuociallnn  tor  any  reason  not 
known  to  the  complainant  waa  valid  and  bind- 
ing, complalaant  waa  entitled  to  re<leem  by 
rfVag  tbe  amount  of  the  prior  encumbrances, 
any  auch  there  might  be;  and  that  for  the 
Eurpoae  of  tecuring  equitable  protection,  it 
ad  become  necesMry  for  complainant  to  in- 
lerveue  in  tbe  forecloture  auit,  and  lo  oppose 
the  conllrmatloD  ot  the  tale  in  order  that  a 
reference  might  be  made  to  determine  tbe  prl- 
mlty  of  lleoi  and  adjuit  all  confiictinK  claims. 
Petitioner  therefore  prayed  to  be  allowed  to 
tile  Ihla  Intervention  pro  inUrtue  »uo,  and 
that  Nalle  &  Co.  (that  Is,  Flower  and  the 
helra  of  Nalle)  be  summoned  to  answer  by 
writ  of  ■ubp<Bna  served  on  theirsollcltor; 
that  the  sale  of  tbe  mortnged  premises  br 
tbemarahalonjuly  80,  I887,benotconflrmed, 
but  be  set  aside;  that  a  reference  be  made  to 
have  the  priority  of  liens  determined  and  all 
ConflictitiK  claims  adjuated;  that  a  valid  title 
be  aasured  to  the  purchaser  and  a  sale  made 
for  the  beat  interests  of  all  concerned;  that 
the  attempted  renunciation  of  ber  mortgage 
In  favor  of  Nalte  &  Co.  be  declared  null  and 
void,  and  her  mortgage  recognized  ai  the  flrst 
and  superior  encumbrance  on  the  properly; 
that  the  revenue  acU  of  Louisiana  for  1860, 
1882.  1884.  and  1888  be  declared  uncouBtitu- 
tinnal,  null,  and  void ;  that  the  tases  levied  in 
pursuance  thereof  tw  deqjared  of  no  effect, 
and  for  general  relief.  This  Intervention  waa 
not  awora  to.  and  waa  aigned  "Wade  R. 
YouDK.  Solicitor."  Od  the  24th  of  October, 
1887,  Mrs.  Young  and  her  husband  prayed 


amend  their  original  petition  by  alleging  that 
although  Young  removed  with  bis  ftmily 
from  Louisiana  to  Mississippi  in  1870.  he  did 


Dot,  St  that  time,  estabilah  s  residence  in 
Mia^ilasippi,  and  that  it  was  not  until  January, 
1883,  thai  be  abandoned  finally  his  IntentioQ 
to  return  to  [jouisiana,  renounced  his  residence 
and  citiieDnhlp  there,  and  declared  himself  a 
oltiteu  of  Hiasisslppl  with  the  intention  of 
temainfng  permanently. 

The  copy  attached  to  the  Intervening  petition 
631|showed  an  »act  of  mortgage,  March  18, 
1888,  V  Wade  R  Young,  Wiriiam  C.  Young, 
and  Margaret  A.  Young,  of  the  parish  of 
Tensa^  to  Miss  Ellta  if.  Young,  in  secure 
tbeir  certain  promissory  note  for  fll.ZSO, 
payable,  with  Interest  at  8  per  cent,  one  year 
after  date,  on  the  properly  in  question,  being 
part  of  Lake  Si.  Peter's  planUtion,  with  a 
confession  nf  judgment;  Mrs.  B.  F.  LIddell, 
wife  of  Wade  R.  Young,  and  Mrs.  Willie  T. 
Bvans,  wife  of  William  C.  Young,  ratifying 


said  act  of  mortgage,  and  rennanofng  alt  their 
rights  In  the  property  therein  mortgaged,  upon 
due  examination  aeparate  and  apart  from  their 
husbands;  and  an  acceptance  by  Kliaa  H. 
Young.  Upon  the  record  of  this  mortgage  in 
tbe  puish  of  Tensas  appeared  the  cancelation 
of  Ave  ninths  thereof,  being  the  indebtedness 
of  W.  C.  Young,  one  ot  the  mortgagors,  and 
special  legatee  for  H.  A.  Young,  neceaaed, 
leaving  four  ninths  of  the  Indebtedness  of 
Wade  R.  Young  for  himself  and  as  speclU 
•      -      •      "    ^   "  ■  ■       Hi   un. 

of  the 

mortgage  to  the  extent  ot  tbe  remaining  foifc 
ninths  on  the  6th  of  June,  1682,  undera power 
of  attorney  signed  by  Wade  R.  Young  and 
bis  wife,  Mrs.  B.  F.  Young,  whereby  Cbarlea 
Young  of  the  pariah  of  Tensaa  was  constituted 
and  appointed  attorney  la  fact  with  full  and 
coirplete  power  In  the  name  of  Mrs.  Young 
to  cause  the  act  of  mortgage  to  be  canceled 
and  erased.  This  power  of  attorney  was 
executed  June  1.  1683.  in  the  presence  of  two 
witnesses,  who  signed  the  act  with  the  parties, 
aa  did  also  the  notary.  Tbe  cancelallon  and 
power  of  attorney  were  duly  certified  u  cor- 
rect copies  of  IbeoriKJoalasibesameappeared 
on  file  and  of  recordln  tlu  office  of  Ibe  clerk 
of  the  ninth  district  courfof  Tensas  parish. 

The  act  of  transfer  from  Mrs.  Metcalfe  to 
Mrs.  Young  was  dated  December  2,  187S,  and 
stated  that  Mrs.  Metcalfe,  residing  in  the 
perish  of  Catahoula;  Wads  R.  Young  of  the 
parish  of  Concordia;  and  Mrs.  B.  P.  Liddell, 
wife  of  Wade  R.  Young,  "herein  represented 
by  her  apecial  attorhey  and  sttornn  In  fact, 
Tolney  M.  Liddell,  wftti  a  procuration  hereto 
annexed," — personally  appeared  before  the 
notary  and  oeclared  that  wbereas  Mrs.  Mot- 


of  the  note  of  Wade  R.  Young,  will iam 
C.  Young,  and  Margarrt  A.  Young  tor  the 
sum  of  tll,2S0,  secured  by  act  of  mortgage; 
and  whereas  Mra.  Metcalfe  was  Indebted  to 
Wade  li  Young  for  certain  sums  of  money: 
and  whereas  Wade  R.  Young  was  Indebted  to 
his  wife.  Mrs.  B.  P.  Liddell  for  t7.S00,  the 
dotal  and  paraphernal  property  of  his  wife, 
received  by  him,  and  converted  to  his  own 
ust,  for  the  repayment  ot  which  his  wife  bad 
a  legal  mortgage  on  the  Interest  of  her  bus- 
baud  in  his  father's  estate;  therefore  Mra. 
Metcalfe  traosferred  and  assigned  to  VLn, 
Young  four-nlnlhs  interest  In  said  promissory 
note  and  mortgage,  being  the  portion  thereof 
due  by  Wade  li.  Young,  and  bearing  on  his 
interest  in  the  St.  Peter  plantation,  and  war- 
ranted the  validity  lliereof;  and  Wade  R. 
Young  declared  that,  in  consideration  ot  the 
transfer  and  warranlv  by  Mrs.  Metcalfe,  bt 
thereby  acknowledged  the  receipt  of  the  four- 
ninths  interest  of  the  note  and  mortgage,  and 
granted  to  Mrs.  Metcalfe  an  acquittance  era 
tnnio  of  the  sums  due  by  her  to  luro;  and  Mrs. 
Toung  declared  that  she  accepted  the  transfer 
and  assignment  of  said  four-nintha  Intersil 
and,  In  consideratloa  thereof,  and  of  the  wa^ 
ranty  by  Mrs.  Metcalfe  of  the  validity  of  tbo 
note  and  morigi^e,  joined  her  husband  "In  so 
far  as  the  mortgage  accorded  to  ber  by  law  to 
secure  the  repayment  of  her  paraphernal 
funds  may  tMar  upon  tbe  tnteieat  ot  her  said 
IWD.  8. 
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biubknd  In  the  lacccaBlOD  of  hli  deceued 
ffttber,  In  giving  to  the  «ald  Hn.  S.  J.  Het- 
Cklfe  an  RcquillBnee  and  release  pro  tanio  of 

tbe  sum  due  by  ber."  This  waa  (tgned  by 
WadB  It.  Young,  V.  M.  Liddeli,  attorney, 
B.  J.  Metcalfe,  two  witnesses,  and  the  notary 
public,  and  a  certlflcnte  was  atlacbed  by  tbe 
recorder  i>f  Catahoula  parish  that  tbe  foregninir 
waa  a  true  and  correct  copy  of  the  original 
•et  of  transfer  and  agr«emeat  on  file  in  bis 
ofSce  and  recorded  in  fls  records  December  fl, 
1876.  Tbero  iraa  also  a  certificate,  under 
date  of  October  18,  1887,  of  tbe  clerk  of  tbe 
nlnlb  district  court  of  Tensas  parisb  that  tbe 
foKgoIng  waa  a  true  and  correct  copy  of 
tbe  copy  of  tbe  act  of  transfer  and  agreement, 
"as  tbe  same  now  appear  od  file  in  mj  ofBce, 
and  of  record  there."  Tbe  copy  of  the  judg- 
ment of  Mrs  Young  against  her  husband  was 
H  follnwH : 

6331*  "9ih  District  Court,  Pariah  of  Tensas. 
■•Mrs.  Bethia  F.  Liddeli       ) 

M.  t  No.  8000. 

"WadeR.YouDg,lierhusbaDd.  ) 

"In  this  case  a  regular  trial  was  bad  after 
Imie  Juined,  and  the  law  and  the  eridence 
being  In  favor  of  tbe  pltdnilff  and  against  the 
defendant.  It  Is  ordered,  adjudged,  sad  de- 
creed that  there  be  Judgment  of  separation, 
dinoWIng  tbe  community  of  acquets  and  gains 
batween  the  plaintiff,  Mrs,  Bethia  F.  Liddel), 
and  the  defendanl,  Wade  R.  Young,  and  that 
the  said  plaintiff  do  bare  and  recover  judg- 
ment against  the  defendant  for  tbe  sum  of 
97.000,  aeveo  thousand  five  hundred  dollars, 
with  a  recogDitloD  of  her  mortgage  on  the 
properlf  described  In  tbe  petition,  and  thai 
tbe  same  be  told  to  satisfy  aaid  Judgment  and 
ooels. 

"Tbui  done,  read,  and  signed  In  open  court 
this  9th  day  of  July.  1861. 

-WadeH.  Hough, 
"Judge  Slh  District." 

This  waa  certlHed  to  by  the  clerk  of  the 
oloth  district  court  as  "a  true  andcorreet  copy 
of  original  Jiidirment  rendered  in  suit  of 
'Betbia  F.  Liddeli  m.  Wade  It.  Young,  her 
bnabaod.' as  the  same  appears  on  file  and  of 
record  in  my  nitlce  in  mortgage  book  'O,' pages 
a4B<fMV..  on  Junes,  1883." 

On  the  same  day  the  Interventng  petition 
was  filed,  Young  filed  what  wss  entitled  an 
"opposition  to  confirmalioQ  of  sale,"  in  which 
tt  was  alleged  thai  plaintiffs  bad  attempted  to 
proceed  accordicg  to  the  practice  of  the  courts 
of  Louisiana,  and  in  doing  so  bad  violated  the 
rules  and  pracllce  prescribed  In  the  conduct 
of  equity  cases  in  tbe  circuit  court;  that  there 
waa  a  want  of  parties;  that  there  existed  a 
prior  encumbrance  on  the  property  fully  equal 
to  or  exceeding  its  value,  and  that  by  the  laws 
of  Louisiana  no  valid  sale  of  the  property 
could  be  made  for  a  price  not  exceeding  tbe 
amount  of  such  prior  encumbraoce.  lie  then 
•et  forth  the  mortgage  of  1808  In  favor  of  Miss 
Zlfaa  H.  Young,  to  secure  tbe  (ll,S.'SO  note; 
tbe  transaction  between  Mrs.  Hctcalfe.hlg  wife, 
634]and  'himseir  of  1S7S;  tbe  judgment  of 
1881  In  favor  of  hU  wife  for  |7,6O0;  tbe  re- 
nunciation by  his  wife  of  her  prior  right  of 
mortgage  In  favor  of  Nalle  ft  Co, ;  and  the  el- 
ocution of  the  mortgage  to  Nalle  &  Co.  to 
secure  the  payment  of  his  note  for  $1,032.61, 
with  Interest  at  8  per  cent,  until  paid;  and 

IflO  u.  s. 


charged  the  renuuclatlan  to  bare  been  loralld. 
Tlie  rendition  of  decree  in  favor  of  Nalle  ft 
Co.  against  defendant  for  the  forecloeurs  of 
their  mortgage;  the  tsaue  of  fliul  process  In 


as  In  tbe  intervening  petition;  and  It  was 
averred  that  his  wife^s  mortgage  waa  ■  first 
encumbrance,  and  that  no  sale  or  adjudication 
could  be  made  to  a  purchaser  for  leas  than  Uie 
amount  of  the  mortgage.  It  waa  furtber 
alleged  that  the  marshal  in  tbe  second  adver- 
tisement of  the  property  for  sale  on  twelve 
months'  credit  required  the  purchaser  out  of 
the  price  to  deduct  and  pay  in  cash  an  amount 
(or  printing,  marshal's  fees,  and  clerk's  fees, 
as  well  as  taxes  due  00  tbe  property,  and  that 
much  tbe  largest  amount  required  to  be  paid 
was  claimed  by  Nalle  ft  Co.,  or  one  of  them, 
(or  taxes  alleged  to  have  been  paid  by  them  or 
btmun  the  property,  theleealltf  of  which  wai 
contested  by  de(endant  and  by  his  wl(e;  that 
this  requirement  waa  an  opprmalve  and  unjust 
act  towards  the  mortgagor,  afld  delerrad  a 
purchaser  with  whom  defendant  had  arranged 
to  buy;  and  other  irregularities  were  set  forlb. 
As  to  the  claim  o(  the  payment  o(  taiea  for  the 
years  1883,  1883, 1884,  and  1880,  and  aa  to  the 
taxes  pretended  to  be  due  for  the  year  1^80, 
the  payment  of  which  the  msrabal  made  a  con- 
diiioQ  precedent  to  the  accepting  of  any  bid, 
no  taxes  were  due  and  no  necessity  existed 
for  the  payment  thereof,  and  that  Nalle  ft  Co. 
acquired  no  righia  by  such  payment  and  snb- 
rogation.  and  thereupon  tbe  grounds  on  which 
tbe  illegality  was  charged  were  given  at  con- 
siderable length.  Defendant  prayed  that  the 
sale  be  not  confirmed  and  be  set  aside;  that  bis 
wife  be  made  or  allowed  to  become  a  party  to 
the  suit;  that  a  reference  be  made  to  a  master 
to  settle  the  priority  of  liens;  that  the  renuD- 
ciatlon  of  his  wife  be  declared  Invalid,  and 
her  mortgage  for  f  7,600  and  Interest  be  decreed 
the  "first  lien  on  tbe  property  and  prior[63ff 
in  rank  to  Nalle  ft  Co.;  that  the  revenue  acta 
of  Louisiana  for  tbe  years  1880,  IS63.  1884, 
and  1880  be  decreed  unconstitutional,  null,  aod 
void,  and  tbe  inscription  of  the  mortgage  to 
secure  the  taxes  be  erased  aa  a  cloud,  ana  for 
general  relief.  And  he  (urther  prayed  that 
r(  ft  be  determined  that  the  sale  was  a  valid 
sale,  be  might  t>e  allowed  to  redeem  by  paying 
to  complalDanta  the  amount  of  the  deb^  in- 
terest, and  costs,  and  such  other  sums  as 
might  be  found  to  be  legally  due. 

Defendant  also  filed  what  he  styled  a  cross 
bill  against  tbe  marshal,  Mrs,  Mar*  Nalle  and 
ber  husband  Ooleon,  and  Nalle  ft  Co..  alleginc 
the  sale  of  tbe  properly  by  the  marshal  and 
the  acceptance  of  tbe  bid  of  Mrs.  Mary  Nalle. 
notwithBt»nding  a  written  proiest  by  defend- 
ant against  the  acceptance  of  any  bid  not 
exceeding  (7,600,  the  amount  of  the  prior 
encumbrance;  that  tbe  marshal  attempted  to 
tmnafer  tbe  possession  of  the  property  to 
Nalle  A  Co.  or  Mra.  Mary  Nalle  for  them,  by 
giving  (»>mpliilnants'  solicitor  an  order  to  take 
Bucb  possession:  and  that  the  marshal  and 
Mrs,  Mary  Nalle  were  now  seeking  to  evict 
defendant  from  the  possession  of  bis  property, 
and  were  trespa-'-sIng  thereon,  all  of  which  waa 
without  color  of  right;  that  the  marshal  bad 
DO  power  to  pass  tbe  title  to  Mrs,  Nalle  until 
the  oppositions  to  tlu  sale  bad  been  tried  and 
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determined  mnd  Uie  tale  ooDfinned,  and  that, 
•Ten  If  be  bad,  tb«  ule  was  absolutelf  null 
and  void  becauM  the  amount  of  Ibe  bid  did 
not  exceed  the  amount  or  the  prior  special 
moTtfiage;  Bad  piajed  for  an  iojunctioD. 
whereupon  a  reUrHiala^  order  was  iuued,  and 
■ulwequenlly  a  writ  of  lojunclloii. 

Nalle  i,  Co.  demurred  to  tbe  pelitloD  of  In- 
lerveuiion,  aod  moved  to  dlimlu  tbe  oppod' 
Iton  and  dlsBolveUie  lojunctEon.  Tbe  motion 
waa  denied  and  tbe  dem Hirer  overruied. 
Thereupon  Nalle  &  Co.  answered  the  inler- 
veiling  petition  of  Hn.  Young  and  tbe  cross- 
bill and  opnoMllon  to  conflrmalioa  of  sale  of 
Wade  R.  ^  oung,  alleging  llial  Mrs.  Young 
whu,  at  tlic  lime  of  the  erasure  and  cancelation 
of  lier  iilk-ged  morlgaee,  lo  wit.  June  1,  3833, 
■.cilizenof  tbe  state  of  MlsEissippl,  andassuch 


e  of  MiMlssippi  la  ISTd  with  tbe  Intention 
redlining,  or  that  he  did  retain,  either  an 
actual  or  cunalructlve  domlcil  in  tbe 


LouisiaDH ;  averring  that  the  alleged  agre 
lielwn'D  Airs.  B,  F.  Young  and  Mrs.  Mi 
ID(I  Wade  It.  Young,  under  dale  of  Deccm- 


Metcalfe 


er.  1H7G,  uaa  null  and  void  for  reasons  eiven; 
and  Ibat  Mrs.  Young  and  Wade  R.  Youns 
were,  in  equity  and  good  conEcience,  estopped 
from  setting  up  Ler  alleged  mortgage.  Wade 
R.  Young  and  Ida  wife  filed  a  replication  to 
the  annwer  of  Nalle  it  Co.  and  others  "to  the 
Cton  bill  and  Intervening  petition." 

The  i"aiie  came  on  lo  be  beard  "upon  the 
cross  bill  and  opposition  to  tbeconflrmalloii  of 
the  sale  and  the  Intervening  petition"  and  tbe 
various  papers  heretofore  referred  to  were 
offered  in  evidence  as  well  as  sundry  deposi- 
tions, and  "geDerall;  everjtiiing  of  record  In 
tbe  suit."  On  June  9,  1800,  the  court  entered 
a  decree,  wlioreby  It  was  "ordered,  adjudged, 
and  decreed  ibat  the  sale  of  tbe  mortgaged 
property  made  by  tbe  marshal,  Id  pursuance 
and  execution  of  the  foreclosure  decree,  be  set 
aside,  canceled,  and  avoided.  And  tt  is  fur- 
ther ordered,  adjudged,  and  decreed  that  tbe 
attempted  renunciation  by  tbe  intervening 
IWttUoDer,  Ura.  Bethia  F.  Young,  of  her  spe- 
ati  mortgage  on  tbe  property,  was  and  is  ID' 
valid  and  of  do  eSect,  and  that  said  mortgage 
be  recognized  as  the  first  mortgage  on  the  prop- 
erty, superior  in  rault  to  the  mortgage  of  tbe 
plalntiHg,  E.  Nalle  &  Co..  and  eniilled  to  be 
paid  by  preference.  And  It  Is  further  ordered 
that  (he  plaiatifTs,  E.  Nalle  &  Co.,  pay  the 
coals  of  (he  sale  and  of  tbeae  proceedings." 

Prom  tbis  decree  Nalle  &  Co.  and  Mrs.  Mary 
GolsoD,  as  purchaser,  appealed  to  thla  court, 

Meurt.  Cluvles    tf.  BoKtner  for  appel- 
lants. 
Mr.  Wade  B.  Taann  for  blmself  et  al., 

appclleei. 

Mr.  Chitf  Ju*tiet  FnlUr  deUvered  tbe 
opinion  of  the  court: 

637J"Tbe  proceedings  in  tbe  state  court  were 
ordinary  and  not  eiecwlory,  and  in  (he  circuit 
court  the  petition  stood  as  a  bill  In  equity  lo 
foreclose  a  mortgage.  The  decree  of  Novem- 
9,  woa  afli  ■  ' 
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final  deci«e,  and  tbe  execu- 


tion may  be  r^arded  aa  the  equivalent  of  ft 
direction  to  a  roaster  or  commiasioner  to  make 
sale  In  tbe  enforcement  thereof.  Under  the 
Civil  Coda  and  Code  of  Practice  of  Louisiana 
Judicial  sales  are  conducted  by  the  sheriff  or 
other  public  otilcer  In  the  manner  minutely 
described  and  adjudicated  to  tba  purchaser, 
wbo  thereupon  becomes  tbe  owner  of  Ihs 
article  adjudged.  La.  Civ.  Code,  aria.  SWl- 
2621-,  La.  Code  Prac  Ka  etteg.  But  in  an 
equity  forectoaure  In  a  circuit  court,  while  tlw 
requirements  of  the  state  law  should  be  com- 
plied with  and  tbe  forms  of  proceeding  pur- 
sued as  nearly  as  practicable,  it  is  proper  for 
the  officer  who  makes  the  aale  to  makearepiirt 
or  return  to  the  court  for  confirmation.  Ito- 
slstaoce  lo  such  confirmation  may  be  made, 
under  circumslaacee,  and  this  sometimes  re- 
sults In  the  setting  spide  of  the  sale  and  an 
order  for  a  resale.  But  the  scope  of  these 
pleadings  was  much  wider.  To  the  confirma- 
tion of  tbe  (nle  the  defendant,  indeed.  Inter- 
posed objections,  waiving  any  formal  report 
for  confirmation,  but  Ibcy  were  not  passed 
upon  by  the  circuit  court  Independently  of 
defendant's  alleged  cross  bill  and  (he  petition 
of  Mrs.  Young  In  intervention,  and  these  psi- 
pers  may  all  be  considered  togelher.  aa  Ibey 
were  by  the  circuit  court,  and,  do  treated,  they 
constituted  in  effect  an  independent  suit 
brought  by  Young  and  his  wife  to  set  aside 
the  sate  and  have  the  alleged  mortgage  of  the 
wife  declared  tbe  prior  encumbrance  and  en- 
forced, or  for  redemption. 

The  objections  in  respect  of  alleged  irregu- 
larities in  the  conduct  of  the  sale,  or  the  lo- 
valldity  of  ccrlaiu  taxea  and  the  requirement 
of  thetr  payment,  need  not  be  considered,  aa 
they  are  not  sustained  by  the  recotd,  aod  mere 
informalities  or  irregularities  in  a  judicial  sale 
in  Louisiana  do  not  constitute  a  sufflcienl 
ground  for  setting  it  aside.  Stcekmmer  v, 
Tobin.  138  U.  8.  116  [86:  123]. 

The  principal  objection  to  the  sale  was  the 
Insufficiency  of  (be  bid  at  which  the  property 
was  disposed  of,  and  that  objection  will  tie 
first  examined. 

•Under  U.CodePrac.arU.67B,683,e84.[638 
when  there  ctIsIs  a  special  conventional  tnoct- 
gage  or  privilege  on  the  property  put  up  for 
sale,  the  property  Is  sold  subject  thereto,  and 
the  purchaser  pays  to  the  officer  so  much  of 
the  price  as  exceeds  "the  amount  of  tbe  privi- 
leges and  special  mortgages  to  which  such 
property  la  subject;"  and,  in  cose  of  sale  on 
twelve  months  credit,  if  there  exlat  on  the 
property  any  privileges  or  special  mortgage.  In 
favor  of  other  persons  than  tbe  judgment 
creditor,  and  who  are  preferred  to  him,  the 
purchaser  Is  entitled  to  retain  in  hia  bands  out 
of  the  price  the  amount  required  to  satisfy  the 
privileged  debts  and  special  hypothecations 
to  which  tbe  property  sold  was  subject,  but  it 
bound  to  give  bis  obligation  for  tbe  surplus  of 
the  purchase  money,  if  there  beany,  and  sub- 
scribe bis  obligation  at  twelve  months'  credit, 
with  security;  but  if  the  price  offered  Is  not 
sufficient  to  discharge  (he  privilege*  and  mort- 
gages existing  on  the  property,  having  a  pref- 
erence over  the  judgment  creditor,  there  aball 
be  no  adjudication,  and  other  property.  It 
there  be  any,  shall  be  seized. 

If,  therefore,  tbe  mortgage  claimed  by  Hra. 
IGO  U.S. 
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TouDf  ma  conientloiial  or  tpeclal,  and  had 
been  properly  recorded  and  not  lemlly  re- 
nounced.  and  it  was  prior  to  that  of  Nalle  ft 
Co.,  DO  lale  of  the  mortgaged  property  could 
be  made  under  tbe  Junior  encumbrance  of  the 
latter,  unleu  the  price  bid  waa  aufflcient  to 
dlacliarge  the  prior  lieu.  But  if  the  prior 
tnorlgage  waa  legal  or  Judicial,  Ibis  require- 
ment did  not  apply,  and  the  property  pushed 
to  IhepurchMcr  subject  lo  thep'iyment  of  ihe 
prior  lien.  Ayhrd t.  MonUjo.  3«  La.  Ann.  &93i 
Goilehmix  t.  Sueetuioa  of  Dieharry,  34  La. 
Ann.  !iT9. 

The  circuit  court  held  that  the  mortgage 
aawrled  by  Mn.  Young  was  a  special  raort- 

Siige.  which  took  precedence  over  thai  of 
ialte  ft  Co. :  that  her  renunciation  waa  void, 
and.  llie  price  bid  not  being  sufficient  to  dis- 
charge this  prior  special  mortgage,  that  the 
aale  could  not  be  confirmed,  and  must  be  set 
•aide. 

By  the  Civil  Code,  Ihe  partnership  or  com- 
munity of  acquets  and  gains  eiisla  between 
husband  and  wife  bj  operation  of  law,  nnleas 
otherwiacstlpulaled  in  tbeconinct.  Tbeeepa- 
03t)1  rate 'property  of  the  wife  is  that  which 
ahe  "brings  into  tbe  marriage,  or  acquires  dur- 
ing tbe  marriage  b;  Inheritance  or  by  donation 
made  to  her  particularly."  and  "U  divided  into 
dotal  nod  extradotal.  'Dotal  property  is  that 
which  tbe  wife  brings  to  the  husband  to  assist 
him  in  bearing  tbe  expenses  of  the  coarriage 
eBiablishment.  Extradotal  property,  other- 
wise called  paraphernal  properly,  iatliat  which 
forms  no  part  of  the  dowry."  FUittu  v. 
Richardton  (No.  2),  147  U.  8.  MO.  553  [37: 
27B,  278];  La.  Civ.  Code,  arts.  2332.  28U8, 
2SS4,  238S. 

By  article  2887  "by  dowry  is  meant  the 
effccla  which  the  wife  brings  to  the  husband 
to  support  tbe  expenses  of  Ihe  mHrriage." 

Article  23^3  declares:  "All  propi?rty  which 
li  not  declared  to  be  brought  In  marriage  by 
lite  wife,  or  to  be  given  io  licr  in  consideration 
of  the  marriage  or  lo  belong  io  her  at  the  linie 
of  (he marriage,  la  paraphernal." 

Hrs,  Young  rlnimed  an  indebledneas  on  the 
part  of  ber  husband  lo  her.  arising  from  bis 
having  received  Ihe  proceeiis  of  a  life  insur- 
ance policy  on  the  life  of  her  father  In  her 
favor  for  $S,000,  and  the  additional  sum  of 
«2,300.  being  an  amount  which  came  to  her 
from  her  father's  estate,  and  was  received  by 
him.  This  was  paraphernal  property.  The 
wife  has  a  legal  mortgage  on  the  property  of 
her  husband  "for  the  restitution  or  reimburse- 
meDt  of  her  paraphernal  property."  Art. 
8819.  "Conventional  mortgage  Is  that  which 
depends  on  covenants.  Legal  mortgage  is  that 
which  is  created  by  operation  of  law,  Judi 
cial  mortgage  Is  that  wblcb  results  from  Judg- 
ments." Art.  8287.  A  legal  mortgage  results 
by  operfttton  of  taw,  and  "no  legal  montage 
abali  exist,  except  in  the  cases  determined  by 
tbe  preaenl  Code."    Arts.  8811,  8312. 

Article  2876  declares  that  the  wife  has  a  legal 
mortgage  on  the  property  of  her  husband  for 
the  restitution  of  her  dowry  as  well  aa  for  Ibe 
replacement  of  ber  dotal  eOecU;  and  by  art. 
S87S  it  is  provided  that,  during  the  marriage, 
the  husband  tnay,  with  the  consent  of  bis 
wife,  "be  authorized  by  the  Judge,  with  the 
advice  of  five  of  the  nearest  relatlooa  of  the 
160  U.S. 


wife,  or  friendi ,  for  wftDt  of  nlaMoni.  to  mart 

gage.'speciallyfor  the  preservation  of  hls[040 
wire's  rights,  the  itnmovables  which  he  shall 
designate;  and  then  tbe  surplus  of  hlaproper^ 
shall  be  tree  from  any  legal  mortgage  In  faror 
of  his  wife;"  while  art.  3390  is  as  tollowa: 
"The  wife  may  alienate  her  paraphernal  prop- 
erty with  tbe  aulborlzation  of  her  husband, 
or  In  case  of  refusal  or  absence  of  her  husband, 
with  the  authorization  of  Ihe  judge;  but 
should  il  be  proved  that  the  husband  has  m- 
celved  the  amount  of  the  paraphernal  prop- 
erty Ihua  alienated  by  bis  wife,  or  otherwita 
disposed  of  the  same  for  his  individual  inter- 
est, the  wife  shall  have  a  legal  mortgageon  ail 
the  property  uf  her  husband  for  the  reim- 
bursing of  the  aams.  The  husband  may  re- 
lease the  mass  of  his  property  from  this  legal 
mortgage,  by  eiecutine  a  special  mortgage  in 
the  manner  required  in  the  preceding  sectToni^ 
for  dotal  effects."  Thus  it  appeara  that  ft 
legal  mortgage  on  all  tbe  husband's  property 
exists  until  a  special  mortgage  Is  executed  to- 
cording  to  tbe  foregoing  provisions,  and  tho 
law  does  not  contemplate  a  legal  and  a  apedal 
mortgage  existing  at  tbe  same  time.  And 
the  legal  mortgage  of  the  wife  to  affect  third 
persons  must  &  recorded  in  the  olHceof  moiV 
gages  for  Ibe  parish  where  the  properly  lie», 
Arts.  3343-3310. 

Mrs,  Young  must  either  stand  npOD  ber 
legal  mortgage  resulting  from  the  receipt  of 
her  paraphernal  property,  and  recognizM  by 
the  judgment  of  .luly  9. 1881,  decreeing  a  sep- 
aration of  property,  or  a  Judicial  mortgage 
arising  from  that  Judgment,  or  on  the  contract 
between  herself  and  Mrs.  Metcalfe,  by  which 
Mrs.  Metcalfe  purported  to  transfer  to  her  an 
Indebtedness  due  by  Wade  It.  Young,  secured 
on  the  properly  In  controversy.  If  her  mort> 
gage  be  legal  or  Judicial,  its  existence  would 
not  be  a  bar  to  the  confirmalion  of  a  sale  for 
an  amount  innufflclent  lo  satisfy  it;  and,  mors- 
over.  it  could  not  rank  tbe  special  conveO' 
tional  mortf^age  of  Nalle  A  Co.  because  it  wa> 
not  recorded  until  subsequently. 

It  is.  iDiieed,  insisted  that  It  was  altos^'ther 
Invalid  under  art.  S4tiS;  "Tbe  separation  of 
property,  although  decreed  by  a  court  of 
justice.  Is  nu)1.  it  it  has  not  been  executed  by 
tbcpaymentnf  therigbtsandclninisot  tbe  wife, 
made  loappcar'by  an  authenllc  act,  ae[GH 
far  as  the  estate  of  the  husband  cau  meet  them, 
or  at  least  by  a  bona  fide  nnn interrupted  suit 
to  obtain  pavment."  Chafee  v.  Sditen,  84  La. 
Ann.  690:  Nneliman  v.  f^  lltane.  28  La.  Ann. 
845.  848;  Bertie  v.  Wiilkrr,  1  Hob.  (La.)  4&I, 
432.  But  this  becomes  immaterial,  as.  whaW 
ever  rights,  it  any.  micbt  be  claimed  imdcr  it. 
It  cou)d  have  no  effect  ai  against  Nalle  ft  Co. 
for  want  of  record. 

According  to  articles  8349  and  8849,  all 
mortgages,  whether  conventional,  legal,  or 
JudlcTal,  are  required  to  be  recorded  as  pro- 
vided, and  the  preservation  of  the  legal  mort> 
gage  or  privilege  la  favor  of  a  married  woman 
depends  on  Ihe  record  of  tbe  evidence  of  her 
mortgage  or  privilege  in  the  mortgage  book  of 
tbe  parish  where  the  property  is  situated;  and 
that  evidence.  If  not  by  written  instrument, 
must  consist  of  "a  written  Blatement,  under 
oath,  made  by  the  married  woman,  or  her  boa. 
band,  or  any  other  person  having  knowledge  of 
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wblch  her  claim  Is  bawd."  There 
was  DO  euch  evidence  u  lasi  named  bere,  nod 
no  Buch  foBcrlptioD  until  after  the  mortgage  to 
Ifolle  &  Co.  li&d  been  given  and  regUlered. 
LattU  V.  Oragin,  186  U.  8.  180,  H9  [M;  873. 
8781. 

The  tnoMctlon  between  Mrs.  Melcaire, 
Toung,  and  Mr«.  Toung  appears  to  bave  been 
that  Mrs.  Hetcalte  being  Indebtid  to  Young, 
kud  YouDS  indebted  to  Mrs.  Metcalfe,  tbe 
Kspecttve  debl«  were  discbarged  by  agree- 
tnent.  and  compensated  each  other,  but  that  it 
wu  agrei'd  that  Young's  lode  bled  ntsas  to  Mrs. 
Heicalfe  shoiild  be  kepi  alive  for  the  beaefll 
of  Mrs.  Young,  upon  the  cotuideratiou  on 
Hra.  Young's  part  of  the  release  of  her  para- 
pberual  claims  against  ber  husband.  Com- 
pensalion  had,  however,  laken  place,  and  the 
two  debts  were  reciprocal! v  esliDSulBhed. 
Art*.  8130,  2207,  2208. 

This  was  ibe  necessary  effect  br  operation 
of  law,  and  when  the  principal  obligatiou  nae 
discbarged  the  mortgafje  tell  with  It  and 
would  not  be  revived  though  the  Indebtedness 
■were  reackaowledged  in  favor  of  another. 
Smilh  V.  Me  Waten.  22  La.  Aon.  432;  Damdien 
T.  CarroU,  20  La.  Ann.  m9;  Sehinkel  v.  flane- 
%tinlul.  IS  La.  Ann.  260. 

AeniD,  contracts  between  husbaod  and  wife 
642]are  forbidden 'inLouisianaeicept  as  ape- 
clfled.  Contracts  of  sale  between  them  "can 
takeplaceoDlj  in  tbethree  following  cases:  1. 
When  one  of  the  spousee  makee  a  Irsnsfer  of 
propcrl;  to  the  other,  who  is  Judicially  sepa- 
lated  from  him  or  her.  In  payment  of  his  or 
bar  rights.  2.  When  the  transfer  made  by  the 
huabaod  to  bin  wife,  even  though  not  sepa- 
rated, basa  legitimate caune.  as  the  replacing 
of  her  dotal  or  other  elTecls  alienated.  8. 
When  Ibe  wife  makes  a  transfer  of  properly 
to  ber  husband  in  payment  of  a  sum  prom- 
Ited  to  him  as  a  dowry."  Aria.  1700,  2446; 
OarroU  v.  CMktrham.  8S  La.  Ann.  813,  8S4. 

This  (ransttclioQ  was  an  attempt  to  exlin- 
gulsb  the  wife's  general  mortgage  by  the 
transfer  of  the  special  mortgage  of  a  third 
party,  saiisQed  by  tbe  act  as  beiween  tbe  Im' 
mediate  psrlles  thereto,  and  if  it  could  be 
done  at  all,  it  could  only  be  when  taking 
place  In  accordance  wUh  artlcirs  'J379  and 
2890,  and  recorded  as  required  by  srllcle334S; 
•nd,  as  already  seen,  these  articles  were  not 
enm plied  with. 

But  were  ibis  otherwise,  the  judgment  of 
1^1  did  not  recognize  her  alleged  npeclal 
morlgnge,  which  recognition  waa  evidently 
not  prayed  for,  and  recognized  only  her  legal 
mortgage  in  complete  disregard  of  her  special 
Diort);Hge  if  she  had  hnd  any. 

The  rendition  of  judgment  for  all  her  para- 
pberoai  claims  wilbout  any  recogDilinn  of  a 
special  conventional  mortgage  to  secure  Ibem 
would  seem  to  have  concluded  the  fact  that 
Bone  such  ibeo  existed,  or  at  least  furnishes 
■ucb  persuasive  proof  thereof  as  must  be  con- 
Irolllng  DD  this  record.  Sieoitionv.  Citatnt' 
Bank,  27  La.  Ann.  869. 

Conceding,  then,  that  tbe  renunciation  by 
Mrs.  Young  in  faror  of  Nalle  A  Co.  was  ioef- 
fcotual,  ber  legal  or  judicial  mortgage,  if  out- 
■tandlng.  was  nevorthelea!  subordloaifl  to  their 


mortgaEe  and  not  entitled  to  precedenoa.     In 

the  Jurisprudence  of  Louisiana,  and  underthe 
statutes  of  thai  slate,  tbe  right  of  redemption 
from  a  decree  In  foreclosure  does  not  obtaio. 
If  a  prior  mortgage  eiists,  the  prior  mort- 
gagee is  not  a  necessary  party,  and  purchaser! 
take  subject  to  the  prior  lien.  If  there  be  a 
■ubsequeot  mortgage,  the  prior  mortgage  cod- 
laloing  tbe  poet  dt  non  alienando  as  Nntle  & 
Co. 's  mortgage  *dld,  tbe  mortgagee  tbere-r043 
lo  need  not  be  made  a  party,  but  musl  lake  no- 
lice  of  Ibe  proceedings  lo  enforce  the  prior 
mortgage  at  his  peril.  He  may,  however, 
apply  to  set  aside  the  sale  nn  proper  grounds. 
Dapainnir  v.  Spehertau.  88  U.  8.  21  Wall.  130 
122;  6S81;  Watmn  v.  Boadurant.  88  U.  8.  21 
Wall.  128  [22:5091;  Cariu  v.  Trotot,  105  D.  8. 
751  [26:  1233]. 

As  heretofore  noticed,  Mrs,  Young  and  bet 
husband  prayed  for  redempilnn,  which  Is  not. 
Id  any  foreclosure  case,  allownblt  as  sucb; 
while,  so  far  as  their  pleadings  areregnrdcd  as 
seeking  the  selling  atide  of  the  sale  and  for  a 
resale,  we  find  no  adequate  grounds  for  ac- 
cording that  relief. 

The  deera  of  June  9,  J890.  u  rerenii  aith 
rotU;  and  tbe  cause  remanded  to  the  circuit 
court  with  Instructions  to  enter  a  deep  e  over* 
rulingtheobjectionsto  tbe  saleof  July -10,1837. 
disBo  ivlng  the  In  junction,  adJudicHt  met  Ik' prop- 
erty toHrs.  Mary  Nallc,  wife  of  EusUsF.  Qol- 
son,  and  ordering  the  delivery  ot  possession  to 


CHARLES  A.  GREGORY,  AppU, 

JOHN  C.  KEMP  VAN  EE. 
(See  8.  C.  Reporter's  ed.  Ua-SM.) 


,  Where  a  decree  of  the  olroult  oourt  of  appeals 
is  flnal  In  tbe  main  smt,  under  tlie  Judiciary  act 
of  March  8.  1S»I,  I  0.  deereea  In  acceesorr  and 
sutwrdlDBle  prooeedlngs  are  also  Dael.  and  ap- 
peals ibeietroni  lotbls  court  osnnottiesuatataed. 
1  Where  tbe  Jurisdiction  of  tbe  circuit  court 
rested  solely  on  theffround  ot  diverse  cltlsen- 
shlp  of  tlie  parlies,  a  decree  on  ancillary  or  sup- 
plemental proo^odlngs  In  the  cause,  altboujih  In- 
dependent of  the  urlElnnl  controveny,  parUkcs 
of  tbe  flnalltyofthe  main  decree  of  tbe  circuit 
court  of  appeals,  and  oannot  be  brouabttolbla 


[No.  ( 


APPEAL  from  a  decree  of  tbe  TJoited  SlalM 
Circuit  Couriof  Appeals  for  the  First  Cir- 
cuit modifying  and  alBrming  a  decree  of  tha 
Circuit  Court  tn  a  suit  by  Charles  A.  Gregory, 


NoTt— As  to  Jurtoatctlon  "t  UntUul  Stat—  oCrouU 
court  dtptnttlng  on  jnrtlt*  and  rutdcnce,  see  note 
to  Emnry  v.  Greenough.  1: 640. 

Aa  to  eolorabla  concet/anea  to  enobtc  fiM  lo  bs 
broudhl.'fnnCloao/Crimsfw,'  uhcn  nooM(el<"n.' eou- 
pom:  raidenee  o]  asttiTnor.— eee  note  to  It'Donald 
v.Bouller.litSZ. 

160  D.S. 


ovCi)l>^Ic 


OuaoKT  ▼.  Yak  Bb. 


pblDtiff.  agmlDst  Jobn  C.  Kemp  Van  Ee,  for 
the  recoverr  of  certain  promiwory  nolo.     On 
motioo  to  dlamln.    Ditmimtd. 
Bee  same  cue  below,  07  Fed.  Rep.  S87. 

Blslement  bj  Mr.  Chirfjuttie»  Follert 
Gregorr,  ■  cltlzea  ot  Ullnota,  filed  bla  bill  In 
Ihe  Kupreraa  judiclHl  court  of  HMsacbu setts. 
044lDecembeTie,I884,&nlQ8t  'Frederick  A. 
Pibe.&ci(lzenofHalDe.BDdWilliamC.N.8wifl. 
a  dtlEcn  of  Huucbuselta,  lo  recover  two  cer- 
tain DOD-oego liable  promlseorj  notei  made  b; 
Swift,  beld  by  Pike,  and  alli^ed  by  Gregory 
to  be  b<H  property.  Thie  (uit  wu  afiernarde 
TrmoTed  on  Oregory't  pelllloD  lo  the  circuit 
court  on  tbe  Mile  ground  of  tbe  diverse  citizen- 
abip  of  the  partlea.  Pendf  Dg  the  suit  the  nolea 
were  collected,  and  the  proceed*  transferred  10 
tba  reglslrr  in  the  cauee.  On  the  petition  of 
Swift  and  Jubn  C.  Kemp  Van  Ee,  who  claimed 
to  be  interested  In  Ibe  notee.  Van  Ee  wa«  made 
K  parly  dcfendaot  by  order  of  court,  against 
Oragorr's  objection,  and  filed  a  crou  bill. 
BalterQeld  wa»  made  a  defendant  on  the  ap- 
plication of  himBGlf  and  Swifl,  and  filed  a 
onaa  bill,  and  Talbot,  attoraey  for  Pike  and 
hta  estate,  filed  a  petition  for  attorney'ii  fees. 
Pike  died,  and  bis  eiecutHx,  Mxry  H.  Pike, 
was  made  a  party.  The  circuit  court  dis- 
missed tbe  croas  bill  of  Butterfield  and  decrccid 
pavments  out  of  tbe  fund  in  favor  of  Mrs. 
Pike  and  Van  Ee.  From  this  decree  separate 
npeals  were  taken  by  Qregnryas  acalDSt  Mrs. 
Inke.  and  m  againsl  Van  Ee,  by  Talbot,  and 
ly  Butterfleld  to  tbe  circuit  court  of  appeaU 
(or  the  first  circuit,  and  went  to  judgment 
there.  Tbe  opinion  of  that  court  gives  a  clear 
IdM  of  a  somewhat  confused  record.  67  Fed. 
Rep.  887.  The  court  of  appeals  concurred 
wlUi  the  dtapQalllon  of  tbe  case  by  the  ciicult 
court  aa  to  Mrs.  Pike  and  Butterfield,  but 
awarded  relief  to  Talbot;  and  held  that  Van 
Ee  was  Improperly  made  a  party  defendant, 
that  hia  cross  bill  was  unautborliwl  and  abould 
ba  dlsmisBCd,  but  that  It  could  be  prnperiy 
treated  a*  an  intervening  petiilon,  and.  so 
bvating  it,  that  he  was  entitled  thereon  to  Ibe 
Mllef  accorded  by  the  circuit  court.  The  case 
ma  remanded  to  the  circuit  court  with  direc- 
UoDS  to  enter  a  final  decree,  modifying  tbe 
orlKinai  decree  in  (be  psrllculars  poinlea  out. 
From  Ibe  decree  of  tbe  circuit  court  of  appeals 
separate  appeals  to  this  court  were  prayed  by 
Ore^ryand  allowed,  as  against  Van  Ee,  Harj 
U,  Pike, and  Talbot,  which  appeals  were  sep- 
arately docketed  here  as  Nos.  601,  602,  and 
603.  Tbe  appeals  In  Nos.  603  and  GOS,  those 
walnst  Mrs.  Pike  and  Talbot,  were  dismissed 
November  23.  and  a  mollnn  to  dismiss  the  ap- 
peal agnlnst  Van  Ee,  No.  601,  is  now  made. 

Jfr.  Raasell  Or»r  for  appellee.  In  favor 
of  motion  lo  dismiss. 
Ht**r4.  T.  A.  Brooka  and  E,  J.  PliAlpa 

tor  appeilani,  In  opposition. 

Mr.  (7Afr/Jui(i(vFiill«rdellvered  the  opin- 
ion of  the  court: 

Tbe  Jurisdiction  of  tbe  circuit  court  In  tbe 
iDit  of  Gregory  agalnit  Pike  and  Swift  rested 
ICO  U.S. 


on  tbe  fact  that  the  cootroveny  therein  was 
between  dtliens  of  different  states,  and  Ibia 
was  the  sole  ground  on  which  Oregoty  re- 
moved the  cause  from  Ihe  slate  court  to  the 
circuit  court.  Tbe  fund  was  in  the  circuit 
court  because  realized  out  of  and  substituted 
for  the  subject  of  oontentloD  In  that  suit,  and 
Van  Ee  recovered  on  his  intervening  petition 
of  that  fund. 


what  be  claimed  to  be  bis  share  o 


we  held  that  if  the  decree  of  a  circuit  ci 
appeals  Is  final  under  tbe  6lh  section  of  tbe 
judiciary  act  of  March  8, 1891,  a  decree  upon 
an  intervention  in  Ihe  same  suit  must  be  re- 
garded as  equally  so  because  tbe  inlerventloa 
is  entertained  in  virlue  of  Jurladiclion  in  Ihe 
circuit  court  already  subsisting.  It  was  pointed 
out  that  where  property  is  fn  tbe  actual  poe- 
sesslon  of  the  circuit  court,  this  draws  lo  it  tbe 
rlrbt  to  decide  upon  conflicting  claims  for  Ita 
ultimate  possession  and  control,  and  that  where 
assets  are  in  tbe  course  of  administration  all 
persons  entitled  to  participate  may  come  In  un- 
der the  jurisdiction  acquired  between  the  origl- 
nnl  parlies;  by  ancillsrv  or  supplementBl  pro- 
ceedings, even  though  jurisdiction  In  Ihe 
circuit  court  would  be  lacking  if  such  proceed- 
ings bad  been  independently  prosecuted;  that 
Ibe  exercise  of  ibe  power  of  dispoeillon  by  a 
circuit  court  of  tbe  United  States  over  auch  an 
intervention  is  tbe  exercise  of  power  Invoked 
at  tbe  iastilutton  of  tbe  main  auit;  and  that  It 
is  lo  that  point  of  time  that  the  inquiry  a*  to 
tbe  Jurisdiction  of  tbe  circuit  court  must  nec- 
essarily be  referred.  Therefore  that.  If  Ihe 
decree  Id  the  main  suit  were  final,  decrees  In 


be  sustained. 

*Theclrcultcourta  of  Ibe  United  8tales[646 
have  cognizance  of  suits  as  provided  by  the  acta 
of  Congress.and  when  their  jurisdiction  aa  Fed* 
era!  courts  has  attached,  they  possess  and  ex- 
ercise all  the  powers  of  courta  of  superior  gen- 
eral jurisdiction.  Accordingly,  they  entertain 
and  dispose  of  Interventions  and  ue  like  oo 
familiar  and  recognized  principles  of  general 
law  and  practice,  but  tbe  ground  on  which 
their  jurisdiction  as  courts  of  tbe  DnitedSiaiea 
rests  Is  to  be  found  in  tbe  statutes,  and  to  that 
source  musl  slwsys  be  attributed. 

Manifestly,  tbe  decree  In  tbe  main  suit  caiK 
not  be  revis«l  through  an  appeal  from  a  de- 
cree 00  ancillary  or  supplemental  proceedings, 
thus  accomplishing  indirectly  what  could  not 
be  done  directly.  And  even  If  the  decree  oo 
such  proceedings  may  be  in  itself  Independent 
of  Ihe  controversy  tietween  tbe  original  par- 
ties, yet  It  tbe  proceedings  are  entertained  In 
tbe  circuit  court  because  of  its  possession  of 
tbe  subject  of  the  ancillary  or  supplemental 
sppllcation,  the  disposition  of  the  latter  must 
partake  of  tbe  flnalliy  of  tbe  main  decree,  end 
cannot  be  brought  here  on  the  theory  that  the 
circuit  court  exercised  jurisdiction  Independ- 
ently of  Ihe  ground  of  jurisdiction  which  waa 
originally  Invoked  as  giving  cognizance  to 
tliat  court  aa  a  court  of  the  UDltea  BUlea. 

Appeal  H*miMed. 

fi«3 


ovGoi>^Ic 


BuPRxm  ComtT  of  tbc  Uxited  Stated 


CITY  BANK  OP  PORTAGE. 

(Sea  8.  C.  Reportar^  ed.  MS-OUJ 
Seneuqfiiatt  judgment— Federal  quettion, 

L  Where  ibe  decMoD  of  the  Bupreme  oourtof 
tbe  ilHle  Ksta  upoD  a  ground  brmd  eDousrb 
to  BUBUlD  Iti  JudgmcDt  wttbout  decHlnii  anr 
Federal  queatloD.  thla  court  wtll  oot  review  lu 
deobloD  on  Ihe  srouDd  that  n  Federal  queatloD 
wal  alM)  deotded. 

ft  ThiB  court  oannotreTlairtlMdecbloii  of  artate 
court  tbat  It  had  vower  to  aeoldo  a  oontroTerted 
questiOD  of  tlict.tor  the  purpose  of  excluding 
anj  other  (round  ot  decliloD  than  that  wblah 
lorolvea  a  Federal  queailon.  and  thereby  aiu- 
talolDK  a.  writ  of  error.  If  tbe  Riate  court  pro- 
ceeded to  Judfttaent  upon  (be  facta,  ttala  court 
will  aooept  Ita  vlewi  at  ood  crolllus. 
[No.  786.] 


FERKOR  lo  tbe  Supreme  Court  of  the 
Slale  of  IlUnoIa  lo  review  a  Judgmenl  of 
Ibnt  courl  afSrmina;  the  jiidemetil  of  the  Ap- 
pellate Court  tor  tbe  PIrat  Dislrk-t  of  IllinoU 
wbich  afllrmed  the  Judgment  of  Ihe  Superior 
Court  of  Cook  Counlv.  Illinois,  in  favor  of 
pleiDllff,  the  City  Bank  of  Porlage.  against 
the  Chemical  Nalional  Bank  of  Chicairo,  de- 
fendaal,  for  the  mnount  of  a  note.  Digmiued. 
•  See  ume  CMe  below,  OS  111.  App.  2S1,  156 

HI.  Hs. 

Statement  b7  Mr.  Cki^  Juilue  FoUer: 
This  waa  BD  action  of  aagumpsit  brought  b; 
Qie  CII7  Usnk  of  Portage  against  the  Cbcmical 
National  Bank  ot  Chicago,  in  tbe  auperloT 
court  ot  Cook  couaiy,  Illtnoia.  The  declara- 
tion coDlalned  a  special  count  upon  a  uute 
aigned  by  C.  E.  Brnden.  which  It  wm  alleged 
was  made  b;  detendanC  In  tbat  Dame,  and 
llie  common  counts,  Tbe  defendaol  pleaded  . 
tbe  general  Issue  and  a  plea  detiying  the  exe- 
cution of  tbe  note  di^scrlbcd  in  the  special 
count.  A  Jury  waa  waived  and  the  cause  aub- 
rallied  to  tbe  courl  for  irfal. 

Under  Ihe  practice  act  ot  lIHnnis  where  a 
trial  iaby  the  court,  eilher  parly  may  "submit 
lo  the  court  written  proposltiona  to  oe  held  aa 
law  in  the  decision  of  the  ciue.  upon  which 
the  court  ahall  write  'Itefuaed'or  'Held,'  aa  he 
•hall  iMof  opinion  is  the  law,  or  modify  the 

Not*.— .At  lo  iiaiKUcttnn  In  Ua  Unilid  Stata 
Su^cmc  Cnitrt  vJure  Federal  quaHon  antti  or 
Where  art  drntnn  in  <tue*t(im  itatvla.  IrcalV'  nrCrn- 
•MfuUon,  aee  notes  U>  Martin  v.  Bunier.  <:  >T;  Hit- 
thews  T.  Zaue,  r.  SU;  and  Williami  v.  Norrla.  B:  fin. 

Ai  to  turitiittiim  of  UnHed  StoUs  Supreme  Court 
(D  dedore  Mat*  Idtomtd  oiMeotVllet  wiihitaUCon- 
■Uutfon;  to  raslM  decrtfi  of  itaie  enurli  n  lo  oun- 
itrvcMon  0/  ilole  lav*,— eee  notes  to  Hut  *.  I^m- 
pblre.  TiOiKuidCoinnierciHlBankof  Cliiclnnatl  V. 
BucklDKbam.  13: 18B. 

Ailuiurtsdlctlono/ Federal  octr  ttnte  court>:ne- 
etmUv  •!}  FetSeral  Queilum:  uhot  cirWfluIo  Federal 
giKitffon,— asa  note  to  Hambllu  v.  Western  Land  Co. 
IT:  SIT. 


Other  opiniona  of  tbe  cnuft."    ^11.  Rev.  Stal, 
chap.  110,  §42:  ZSIarr  AC.  SlaL  ISM. 

Defendant  requested  ihe  court  10  hold  u 
taw  Id  ihe  decision  of  tbe  case  the  eight  prnpo' 
Bitions  given  In  the  margin.f  'Of  these [64 8 
the  court  retusedlo  hold propositionsDuubered 
one,  two,  Ibree,  tour,  sir,  and  eight,  and  also 
propoaliioD  numbered  aiz  "It  it  appears  tbat 
the  bank.  Its  offlcera  knowing  the  faclB,  used 
the  money;"  and  defendant  excepted.  The 
court  held  proposlUona  cumbered  Ave  and 
seven.  The  issues  were  found  in  favor  of 
plainliO,  and  Judgment  entered  on  the  flnding, 
and,  the  case  having  been  taken  to  the  appel- 
late court  for  tbe  flret  dUtrict  ot  Illinoia.  the 
judgment  of  tbe  auperlor  court  was  affirmed. 
55111.  App.  2fil.  And  this  Judgment  of  the 
appellate  court  was  affirmed  by  tbe  aupreme 
court  ot  the  slale  on  appeal.  156  111.  MB. 
Thereupon  %  writ   ot   error  from  this  court 

Tbere  was  evidence  tending  to  show  that  Ib 
1BS3  the  Chemical  National  Bank  had  lafaeD 
some  of  Its  own  stock  in  payment  of  a  debt; 
that  Hopkins,  assistant  cashier,  bad  given  to 
a  firm  ot  brokers  hia  note,  payable  on  call. 
secured  by  part  of  thia  stock  as  collateral; 
that  tbe  brokers  procured  Ihe  money  on  tbe 
note  and  paid  it  to  the  bank,  the  asaibtaot 
cashier  not  getting  any  of  It;  and  that  after 
Ihe  note  had  run  fltleen  days  tbe  holder* 
called  It  in  and  it  was  paid  out  ot  the  money* 
of  tbe  bank.  It  was  then  agreed  between 
Curry,  president,  Braden,  cashier,  and  Hop- 
kins, assistant  cashier,  Ihnt  the  bank  should 
raise  |B.000  through  a  broker  in  Hinne- 
apolls,  by  giving  a  note  in  Braden's  name, 
payable  to  the  broker  and  with  the  slock  as 
collateral,  and  that,  as  the  bank  was  lo  have 
the  money,  the  note  should  be  the  bank's 
obllgallon  and  be  paid  by  il.  In  carrying  Dut 
this  arrangement  tbe  note  In  suit  was  given, 
being  signed  by  Braden  in  his  own  name  and 
not  as  cashier,  and  made  payable  to  the  llin- 
neapoUa  broker,  and  fifty  shares  of  the  stock 


auaokot 


tl.  If  thect 

ChlcHso  were  desirous  of  purcliBalnirah 
capliHl  Bti«lc  of  said  bnitiiorihcniselvei 
allj;  iliat  in  pursuonce  of  such  diwi 
sirucled  the  president  of  said  bonk  to  i/u,vu>ibv 
suoli  an  amount  of  said  shares  of  stock  not  ei- 
ceedinR  SIUO.IUO  par  valueaa  mliiht  be  offered  at 
paT.atHtlnir  tohlm  that  tJiej  would  take  the  nock 
BO  purctaasod  at  different  Times   us  their   money 

a  bm' 

.„„'HopkTiiL, ', 

of  said  bank,  gave  to  said  broker  his  mdivldual 
note  for  tlie  purcliase  price  ot  said  atock.  payable 
on  demand:  tbat  tliereafter.  paymcut  ot  Mid  nots 
lieing  demanded  al  said  Hopkins,  the  ptb-ldent 
anil  cashier  of  aald  tvuk  paid  •'••  ""■-  -"■•  "''  ■■— 


■nirement  said  Draden 


d  Into  Ibe  monari  ot 
ej  Of  tbe  bank  need  Id 
Id  that  in  punuanoeoi 


U8 


,.      i«l»u.a 


Chbmical  National  Bank  op  Cbicaoo  t.  Cttt  Bajtk  ot  Pohtasi.    090-8SI 


>  luued    ia   Braden's 
lie  note  as  collaieral. 
Bra<len  did  not  ona  tLU  slock;  recdvcd  ooac 
ol  the  monej  and  had  no  perBonnl  intereBt  la 


the 


The  I 


□  the 


broker  at  Hinocapolig.  nholndorBcd  it  with' 
out  recourse,  procured  Ihe  inonej  from  the 
dty  Bank  ol  Portage,  and  Bent  It  to  the 
Chemical  NallonBl  Bank.  He  advanced  no 
niDDej'  OD  the  Dote  either  to  Braden  or  the 
bwik;  did  not  owe  Braden  anything,  and  the 
note  wu  given  by  Braden  to  lifm  purely  aa  a 
means  of  raising  money  tor  the  bank.  There 
was  also  evidence  tlint  the  board  of  directors 
of  the  Chemical  Nationul  Bank  at  a  meeting 
thereof  had  authorlzt;d  the  president  to  buy 
alnck  of  the  bank  when  offered  for  sale  at  par 
up  to  f  100.000,  agreeing  to  luke  it  as  soon  as 
lliey  could,  but  tbalnocolry  of  Ibis  authority 
wan  made  on  the  bank's  records;  that  the 
money  obtained  on  the  Hopkins  ntite  was  used 
tn  making  such  a  purchase:  and  that  the 
■lock  which  was  annexed  to  the  Hnpklns 
note  and  to  that  In  suit  wasa  part  of  Ihe  slock 
purchased  under  these  circumstances,  and  not 
put  of  (hat  taken  by  the  bank  upon  a  debt; 
of  all  which  the  City  Bank  of  Portage  had  no 

The  defense  was  that  Ibe  purchase  by  the 
bank  of  Its  owu  stock  was  Illegal;  that  It  was 
equally  llleji^al  for  the  bank  to  borrow  money 
to  replace  money  paid  out  In  making  such  a 
purchase:  that  that  was  what  this  IransHclioD 
amounleil  to;  and  that  plaintiff  could  not  re- 
cover because  the  money  was  obiaioed  and 
used  for  a  purpose  forbidden  by  U.  8.  Itcv. 
but.  %  5201,  which  is  hs  follows: 

"No  atiHOciatlon  shiill  make  any  loan  or  dia 
count  on  the  security  of  the  shares  of  Its  own 
capital  stock,  nor  l>e  the  purchaser  or  holder 
of  any  such  shares,  unless  such  security  or 
purcliase  shall  be  necessary  to  prevent  loss 
upon  a  debt  previously  contracted  In  good 
faith;  and  stock  so  purchased  or  acquiruil 
■hall,  wlihio  sii  months  from  the  lime  of  lis 
purchase,  be  sold  or  disposed  of  at  public  or 


private  sale;  or,  In  default  thereof,  a  rcceiTer 
miy  be  appointed  to  close  up  the  buMneu  of 
■tlio  uisociailon.  according  to  i^  &334."  [051 

The  supreme  couit  held  that  Ihe  ptainlill 
was  entitled  to  recover  under  the  common 
counts;  that  it  whs  uaimpnrtant  to  consider 
whether  the  superior  court  ruled  correctiv  on 
Ihe  propositions  of  law  requested  on  behalf  o( 
defendant  since  Ihey  all  related  lo  the  rlgbl  ot 
recovery  on  the  note;  and  Ihe  court  FnicI; 

"Curry,  president  of  the  Chemical  National 
Bauk,  was  called  as  a  witness,  and  It  may  be 
Inferred  from  his  evidence,  although  he  does 
not  state  the  fact,  that  the  hunk  sluck  pro- 
cured by  the  bank  was  not  taken  in  on  a  debt, 
but  was  purchased.  Conceding  that  the 
Chemical  National  Bunk  purchaaedflfiy  share* 
of  its  own  slock,  contrary  lo  the  provisuns  of 
the  national  banking  act.  does  that  imlawful 
act  KO  pollute  the  transaction  between  plalnilH 
and  defendant,  under  which  plninlin  loaned 
Its  money,  that  the  JefendaDl  may  keep  the 
money  and  the  plainllff  bear  tlie  lossT  If  the 
facts  were  as  clalme<l  by  counsel,  they  woiih) 
not  defeat  a  recovery  on  Ihe  piirl  of  plainliC. 
The  purchase  of  Ihe  stock  nnil  the  borrowing 
of  the  money  from  plaintiff  were  two  distinct 
transactions.  In  the  purcha.<e  of  the  stock 
the  money  used  by  the  defenilnnt  in  payment 
was  raised  on  the  noie  of  llnpkliis,  asKi-laiit 
casliler.  Aflerwards  the  Imnk  p;ii<l  Ihe  lli>p 
kins  note  with  Its  own  funds,  and  tliis  rnded 
the  transHCtion  so  far  ns  ilie  purchase  <•!  tiock 
was  concerned.  After  this  transaction  was 
ended  Ihe  bank  applied  lo  Ihe  plaintiff  for  a 
loan  of  money  end  obtained  it,  placing  Iho 
bank  slock  prcvUmslv  obtained  in  the  handa 
ot  platnlifT  HS  collateral. 

'■The  plaiutill  did  nol  know  where,  of  whom,, 
or  in  what  manner  the  Clii*niii-:d  Nalionnl 
Bank  had  acquired  the  bank  slock  turneil 
over  as  collateral,  nor  did  It  know  what  use 
thai  bunk  would  miike  ot  the  mi>oey  loancii. 
Moreover,  this  money  wasnolliianciiby  i))Qm- 
tifl  10  pay  for  bank  slock,  and,  so  far  as  It  ap- 
pcars,  It  WBB  never  used  for  thai  purpose.    Bo 


>TOcee<lB  were  deposited  with 


e  of  SH 


>uii)  Bi 


incys  of  I  tic 

ote'"«'ae'lhe  IndtviOiuii 

iraues  In  (Bvor  of  itie 

believes  tbe  testlmoajr  giceDbr 


«  true  and  tc 


deiteiidiint. 

::  ir  ibe 

J.  O.  Curmn  tmscasei 

reel  siaiement  oC  the  

Willi  (he  eiei^ullon  bj  Drutlen  ol  lup  note  sucu  on, 
then  the  oourl  must  Bud  the  issues  Joined  lu  favor 

S.  Alibougb  the  Court  mar  lietleve  the  lesliniony 
(It  Uraden  to  be  true,  yet  tits  testlm^my  with  all  In- 

e  pJnin'iff  do'-s  not  Juslify  a  ftndmti 


__.     jrcf  ll  . 
A  The  tBG«  li 


n  the 


IWIweeD  C. 

Katlonal  Bai 


- ago  docs  nnlm 

nank  il^Ctileaiio  I  Is  til 
true  numtlhirandtny 


briaw 

pnTeiit  loss  upon  a  debt  prei 
Kuod  faltb. 
0.  Ttie  purchase  br  otncen  c 


red  by  and 

»aied  as  a  note  of  the  Chemical 
ChicSRo  and  paid  1>y  It. 
'~'-|db  bkocIbUod  is  prohibited 


cannot  be  revariled  asalransncllon  of  thea*!ncln. 
tiiiii  iticlr.iiulessi.'X|iii'«ly  uuthuritiil  by  lis  bciui-d 
iif  directcini.unit  auole  eivculed  by  nn  olHi^r  In 
his  own  Indlrirluat  iiaoie  for  tliu  piiri>o>c  of  Iht. 
riiwInKinnnoy  to  makeimcb  HpurclinM'  eannol  1« 
rciturdi-d  as  the  note  of  llio  affiiielullon  unkw*  HHh 
imnixuclas  such  by  Its  buarilul  diti'ctora.and  un- 
less Iho  lender  nurteil  with  bis  money  upon  the 
faith  of  the  llublltty  of  the  asvocladon. 

J,  Tbcre  Is  no  evidence  in  this  caw  Icjmlly  suin- 
cicnt  tu  juxlify  a  tladlnK  ttmt  the  pliuuiIlT  atlba 
lime  it  accepted  the  note  In  controversy  and  nd. 
vsnced  money  on  the  same  had  any  knnvleil^e 
whatever  that  Dmden  was  not  the  real  prliielpul 

the  faith  o[  any  9upi>oseil  llabUlly  of  the  defeud- 

a.  AlthouKta  a  corporation  may  be  held  liable 
u)K>n  a  contract  Ibat  b  ultra  vlra.or  prubibitod  I'y 
law  when  such  contraaC  has  been  fully  eicculetl 
by  iha  other  party,  yet  wnere  such  conimci  has 
been  enterrd  tntci  by  anoOloeriif  ibe  corporalloa 

the  time  he  performed  the  fame  on  his  part,  hud 
no  koonledBe  that  the  snme  wns  fur  th«  iH'ncllI  of 


purehaslnB  shares  of  lis  own  capital    or  pro|>erty 

...„!.  >. u_,[  ]^  necessary  to    porotion  upi 

isly  contracted  in  i  eieciite 
Istdelyui 


•Hoclalton  of  share*  ot  It 


a  aBtiooa]  tmoklns 


Ihortheliubilllf  of  tbecor- 

>tract.but.  nn  the  contrary. 

lie  uuiiiraiit  on    hi*   iiart  in   reliance 

the indlvlduslllabllltyot  SUDD  oncer.— 

iiatcst  the  corporation  as  an  undlKlooed  piinoW 


BCFRKUE  COUBT  OV  THS  tJiirrKD  STATXa. 


Oct.  Term, 


idalDttff  and 
lotii  of  $5.(y 


Mr.  HlrtMD  T.  QUbcrt  for  plalndff  in 
CTtor. 

MeitT*.  Dajiiel  Kent  Tenner  and  8»m- 
vel  P.  HeConnell  for  defendant  In  error. 


Ckiif  . 
n  ot  ilie  < 


W«  are  of  opintoD  Ihitt  the  supreme  court  of 
Ulinoia  in  rendtrlng^  Judgment  dented  no  lille, 
light,  privilege,  or  immunltr  ep«cial1y  «ct  up 
Ot  clalnted  hj  defeadant  under  the  laws  of  the 
United  Statei.  and  that  tkli  writ  of  error  can- 
not Ik  malnUliied. 

The  conteution  of  plalnllS  la  error  li  that 
tbe  state  court  decided  "either,  ^nt,  that  the 
cubler,  Braden,  by  virtue  of  hU  otQce.  had, 
nnder  the  lavra  of  the  United  Stated  regulating 
BUlonal  banks,  implied  aulburit;  to  iKtrrovr 
money  In  the  name  of  the  defendant  and  bind 
itto  repayment  thereof;  or,  teeond,  that  the 
traniactlnn  out  of  which  the  discouultng  of 
the  Braden  note  arose,  which  transaclion  con- 
■laled  ot  Ibe  original  purchase  of  tbe  fitly 
abarea  of  the  bank's  slock,  the  glvin);  of  the 
Bopkina  note,  and  the  payment  thereof  out  cf 
tbe  moneys  of  the  bank,  waa  one  which.  Id  law, 
oould  be  regarded  as  a  Irunsacitoa  of  the 
bank."    And  that  therefore  the 


oided  againat  an  immuully  from  liability  ei- 
preaaly  setup  or  claimed  by  Ibe  Chemical  Na- 
tinnal  Bank   uoder  the   lawa    of   Ihe  United 


BUtes. 

The  appellate  court  reviewed  tbe  judgment 
of  the  luperlor  court  for  errors  committed  ou 
the  trial,  and,  flnding  none,  affirmed  it,  and 
Ike  supreme  court  affirmed  the  judgment  of 
the  appellate  court;  aD<1  It  no  such  c)ums  were 
set  up  In  the  trial  court,  the  supreme  court,  in 
npprovlQg  the  affirmance  of  Its  judgment  by 
tbe  appellate  court,  could  aot  be  held  to  have 
decidea  agalnat  a  claim  with  which  the  trial 
court  had  not  been  called  upon  to  deal.  It 
does  not  appear  that  the  immunity  from  liabil- 
ity was  expressly  claimed  by  plaintiff  In  error 
Id  the  trial  court  on  Ihe  gruuud  that  the  bank 
Gfluld  retain  the  money  because  ll  was  ob- 
tained by  means  In  excess  of  Ihe  powers  of  its 
Caahipr  or  other  officers. 

053  ]'TbcpropnsUiunBonwhichtbetrialcourt 
was  iii-ked  to  rule  were  manifestly  directed  to 
Ibe  right  of  recovery  on  the  notes  as  such,  un- 
der Uie  special  count,  and  cerlaialy  fell  far 
abort  of  a  ciaim  of  the  character  suggested  as  a 
defense  lo  a  recovery  under  the  common 
GOllQlH.  Moreover,  the  question  of  liability, 
Whatever  the  autborily  oF  these  bank  officers 
lo  burrow  this  money  for  tbe  bank,  depended 
upon  general  principles  of  law  applicable 
ander  the  purlicular  fuels.  Waltrn  fiat.  Bunk 
T.  Armtrong,  103  0.  8.  846,  858,  858  [38i<70, 
4781. 

Nor  can  we  perceive  that  Ibe  supreme  court 
denied  any  Immunity  from  liability  claimed  as 
ulsing  out  of  the  purchase  by  tbe  bank  of  its 
own  stock  other  than  to  prevent  loss  on  pre- 
vious Indebtedness.  The  decision  of  the  su- 
preme court  rested  on  the  fact  that  that  pur 
chase  of  stock  and  the  loaning  of  the  moner 


from  Ihe  Ctt^  Bank  of  Portage  were  two  dis- 
tinct tranBOCtions.  and  Ibla  was  a  ground  broad 
enough  to  sustain  the  judgment  without  de- 
ciding any  Federal  quexlion  at  all. 
It  IB  said  that   the   supreme  court  had  no 

Kwer  lo  decide  any  controverted  question  of 
;t,  but  we  cannot  review  the  decidon  of  that 
court  in  that  respect,  even  it  Ibe  position  were 
well  taken,  but  we  do  not  underataod  that  the 
supreme  court  did  bo  decide.  It  is  true  that 
under  gg  BT  and  88  of  tbe  practice  act  the 
supreme  court  of  Illinois  does  not  re-examine 
conlrovLTted  questions  ot  fact,  but  It  never- 
theleBseiaminea  the  evidence  bearing  upon  tbe 
Issues  ot  fact  delcimined  to  see  what  princi- 
ples ot  Ian  are  involved  In  a  controversy,  and 
whether  ihey  are  properly  applied  by  Ihc  trial 
couri.  Seilen  v.  C/.icn'ja.  107  111.  328.  820; 
Fottal  Teieg.  Cablf  Co.  v.  Lalhrop,  131  111.  575. 
580,  7  L,  R.  A.  474.  In  this  case  the  iuprcme 
court  recapltulsted  the  evidence  as  being  that 
on  which  the  trial  court  reuilered  judgment  in 
order  lo  disclose  the  basis  of  the  ruling  that 
plaiDllIT  was  entitled  lo  re<'Ovcr. 

The  afllrinnnce  by  tbe  appellate  court  of  Ibe 
Judgment  of  Ihe  trial  court  without  any  TccitHl 
ot  the  facts  found  conclusively  selllee  all  con- 


mita  (fi  b.  p.  Hiqhwiig  Comn.  101  III.  518; 
Bemtlein  v.  Both,  145  111.  IbO.  If  Ihe  aiiixl- 
latecourtdisposcHof  acauseon*atln[|ing[U04 
ot  facts  different  from  the  finding  ot  the  trial 
court,  it  Is  ItB  duly  to  recite  In  its  final  judg- 
ment the  facts  so  found  (III.  Rev.  Blat  chap. 
110,  g  87;  3  Starr  A  C.  Hut.  1B4S};  bui  there 
was  no  such  finding  of  facts  by  the  appellate 
court  here,  and  It  Is  to  be  presumed  that  that 
court  found  tbe  facts  In  tbe  same  way  as  did 
tbe  trial  court.  As  the  aupreme  court  pro- 
ceeded to  judgment  upon  ihe  facts  as  Uiua 
determined,  we  must  accept  its  view  as  con- 
trolling. 

Writ  <tf  error  diMtniued. 


UNITED  STATES,  Appt., 

ROBERT  THORNTON. 

(See  S.  C.  Bcporter'a  ed.  eu-ew.) 

Botdier,  alien  not  entitled  to  eommvtation. 

i.  ABoldlerlanotentltledtaeommutatloiirortraT- 
tl  and  Bubelstenoe  to  the  place  ot  bis  secoDiI  en- 
llHtment,  where  his  scrvloe  was  praotlcaUf  a  oon- 
tlQUOus  one.  and  biB  oeciiad  dtst^UTKe  oocurred 
at  ttie  place  of  bis  orliilnal  cullstineot. 

Z.  Judicial  notice  iiiaken  of  tbe  taot  tbataperwn 
oouJd  not  pnealblr  travel  from  Hare  Islii  ad,  Call- 
tomln.  to  WasblDBton,  D.  C,  and  baoJc  mgaln, 
wll.biD  tourdHTS. 

S.   A  soldier  who  cannot  poaslbl;  Intend  lo  Inour 


and 


le  place  of  hia 
)r  who  for  Bome  otber  reuaon  Is  not 
wlcblDtbe  spirit  ot  U.  &  Bev.  But.  1 1210,  as 
■mended  !>)'  Ibe  act  ot  Februarf  K,  IBTT,  provld- 

NoTB.— .^  to  cxlm  pav  or  etmpauaUon  lo  niber*. 
see  note  to  UnUed  Biates  v.  Haodanlel,  fe  M. 


ov  Google 


UsiTBD  Statu  v.  Thorhtom. 


[No.  138.] 

Submitted  Ikember  tO.  1895.    Dttided  Jat. 

vary  6, 1896. 

ON  APPEAL  from  « Judftmeot  of  ttao  Conit 
of  Claime  tn  raTorof  tbe claimant,  Robeit 
TboTDtoo,  against  tbe  United  Statei  for  com- 
mtilallnD  for  travel  and  siibglatence  a«  a  pri- 
vate In  ibe  mariDe  corpa.  RnerMd,  vith  dirte- 
iMii  to  dUmiu. 

Btatement  by  Mr.  Juttiea  Broi 

Tbe  petllion  In  thU  caw  eet  forth  that  the 
petitloDer  eolisted  as  a  private  in  ibe  mariae 
CorpB,  November  10,  1866,  at  Mare  Island, 
California,  to  serve  five  years,  and  waa  dis- 
cbarged  March  13,  Ifm.  at  Waxhlngton,  D. 
C,  by  order  of  Ibe  Secretary  of  Ihe  Navy ; 
that,  under  the  provltiona  of  U.  S.  lUv.  Btat. 
%  12B0.  he  was  entitled  to  receive  tmuBporta 
tioo  and  subnialence  or  travel  pay  and  com' 
mutation  of  (iub«istence  from  Ihe  place  of  liis 
dlachnrge  to  that  of  his  enlistment;  (hat  he 
made  wrllleo  application  for  tbe  same  to  the 
Treasury  Depnnment.  and  was  iofoTmed  that 
0SB]hi8  claim  was  adjusted  and  'Iransmltled 
to  the  second  comptroller,  who  declined  to  al- 
low tbe  case,  on  the  ground  that  he  was  dis- 
charged at  hlB  own  requeat  before  Ibe  expira- 
tion of  bia  term  of  enlistment. 

Tbe  case  having  been  beard  before  the  court 
of  claims,  (bat  court  upon  tbe  evidence  found 
the  following  facts; 

I.  The  claimant  enlisted  at  the  age  of  thti 
teen  years,  one  raonlh,  and  three  days,  in  tbe 
marine  corps  of  the  United  Stales,  at  Wash- 
inglon.  D.  C,,  on  August  29,  1878,  for  a  term 
of  seven  veare,  (en  months,  and  twenty-seven 
days,  an(f  was  then  "twund  to  learn  music" 
to  Bald  corps. 

April  17,  1880,  he  waa  rated  as  a  drummer. 

November  4,  1686,  he  was  discharged  from 
the  lervlce  at  Hare  Island,  California,  aa  a 
drummer. 

November  10.  1886.  be  reenlleted  at  Hare 
lalaud,  California,  as  a  private  iu  aaid  corps 
for  a  term  of  five  years. 

On  March  13.  1680,  before  the  expiralion  of 
tbe  last-mentioned  term  of  enlistment,  Thnm- 
toa,  as  a  private  In  said  corps, 


It  for  a 


ofleose,  discharged  from  service  at  (he  Marii._ 
Barracks,  Washington,  I).  C,  by  direction  of 
Ibe  Secretary  of  tbe  Navy. 

The  claimant  was  settled  wllb  in  full  for  all 
pav  and  allowances  except  transporialton  and 
iubaistence  In  kind,  or,  in  lieu  thereof,  travel 
My  and  commutation  of  subHiKtence.  from 
Washlneton,  D,  C,  the  place  of  his  discharge, 
to  Mare  Island,  California,  Ibe  place  where  be 


travel   pay  and   commiHation   of  sulwial 

computed  at  the  rate  of  nne  day  for  every  SO 
miles  of  the  distance  from  Mare  Island,  Cali- 
fornia, to  WasblngtoD,  D.  C. 

S.  Tbe  (ravel  pay  and  commutation  of  sub- 
datence  of  a  private  in  tbe  marine  corps  when 
dlacharged  Id  the  third  year  of  blssecond  term 
of  enlistment,  and  when  he  Is  allowed  the 
Mme,  are  aiated  by  the  proper  accounting 
IWD.8. 


officers  of  the  Treasury  Department  to  be  oM 
day's  pay  at  SO  cenli  per  (fay.  and  one  ration 
commuted  at  80  cenla  lor  each  SO  miles  of  the 
distance  from  place  of  diacbarKe  to  place  of 
last  enlistment;  and  la  the  settlement  of  ac- 
counts they  adopt  S,136  miles  as  the  distance 
from  Washington,  D.  C,  to  Uare  Island,  Calt- 

'Accordlng  to  this  practice  the  travel  [BitO 
pay  and  commutation  of  subsistence  on  such  a 
discharge  would  be  for — 

157  days' pay,  aiWcents (61  20 

167  rations,  at  30  centa 47  10 

Total tUl  SO 

8.  Under  a  long-standing  construction  by 
tbe  accounting  ofllcera  of  the  Treasury  Depart- 
ment of  Ibe  law  embraced  In  U.  S.  Ituv.  Stat. 
^  1200,  it  has  been  the  practice  to  refuse  travel 
^  "  "'      of  subsisleiice  to  enlisted 


1  fro 


A  the 


,     __  of  enlislmunt,  when  they  bav 
cbar)^  at  their  own  request  prior  to  the  ex- 
piration of  their  term  of  enlistment. 

Tbe  only  exception  made  under  this  practice 
Is  whuu  an  enlisted  man  Is  discharged  at  bia 
own  request  after  Iwrnly  years  of  faithful  serv- 
ice.    Army  Heijuisticms  1868.  "t  163. 

4.  Before  bringioK  suit  here  the  claimant 
presented  tbe  claim  eel  forth  in  his  pcUtioo  to 
tbe  proper  accouutiug  ofllcers  of  the  Trcaa- 
ury  Department,  and  It  wss  disallowed  in  ac- 
cordance with  the  practice  mentioned  in  dnd- 
Ing3. 

The  court  also  found,  as  a  conclusion  of 
law,  that  Ibe  claimant  was  entitled  to  recover 
of  tbe  defendaula  tbe  sum  of  |141.30,  for 
which  amount  Judgment  was  entered,  and  the 
government  appealed. 

Mr.  Joehnk  Erie  DoAgo,  Assistant  At- 
torney Qeneral.  for  appellant. 
Mr,  Robert  Thornton,  appellee,  for  him- 


the. 


Mr.  Jutlitt  Brown  delivered  tbe  opinion  of 

By  U.  8.  Rev.  8ut.  §  1290,  as  amended  by 

le  act  of  February  37.  1677  (19  Stat,  at  L. 
244).  "  when  a  soldier  Is  discharged  from  tbe 
service,  except  by  way  of  punishment  for  an 
offense,  he  shall  be  allowed  transportation  and 

.bslslence  from  Ibe  place  of  bis  discharse  to 

e  place  of  bis  enlistment.*enrolmeut,or[ttS7 
original  muster  Into  the  service.  Tbe  govern- 
ment may  furnish  thesamelDklnd.butlncaBeit 
shall  not  do  so,  he  shall  be  allowed  travel  pay 
and  commutation  of  subsistence,  according  to 
his  rank,  for  such  time  as  may  be  sufficient 
for  him  to  travel  from  the  place  of  discharge 
~  tbe  place  of  his  residence  or  original  mus- 

'  into  service,  coroputed-at  the  rate  of  one 
day  for  every  20  miles." 

'  'ase  was  disposed  of  in  the  court  below 
depending  solely  upon  the  question 
whether  a  soldier,  who  is  discharged  from  the 
service  by  his  own  cooseol,  shall,  under  tbe 
above  section,  be  allowed  Ihe  (rnnsportatloa 

1(1  subsistence  therein  provided  for. 

We  do  not  find  It  necessary  to  express  an 
opinion  upon  this  question,  as  there  is  another 
point  apparently  not  called  to  the  attention  of 
the  court  of  claims,  upon  whldi  we  think  the 
■      Kl 
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cuat  miiBt  be  rcTened.  The  traasporliitioD 
provided  [i>r  is  "  from  Ibe  place  of  hU  dig- 
charge  lo  the  plitce  of  his  enlistmeDt,  eorol- 
ment,  or  origins!  muster  into  the  aerilc«." 
CUtmant  was  origlnBllj  enlisted  atWublng 
Inn  in  August,  18TS,  and  was  discharged  at 
Hare  IcUnd,  California,  Novemher  6,  I88S. 
teceiviiig,  under  the  proTliiloDs  of  (he  above 
•ecUon,  travel  pay  and  commutation  of.sub- 
iiltlence  from  Mare  Island  to  Waehingtoa. 
He  did  not  return  to  Washington,  however, 
but  on  Ibe  fourth  daj  thereaflfr  (November 
10)  re  enlisted  at  Mare  Island  as  a  private,  and 
In  the  course  of  his  service  was  returned  to 
'Wiishltigton,  where,  at  the  expiration  of  two 
years  and  four  monlha,  he  was  diacharged  at 
Ills  own  reqiitnt,  and  now  claims  transporra- 
tlon  and  commutation  of  eubslatence  from 
Wa.'ihlDgtoii  lo  Hare  Inland  as  the  place  of  his 
eullstmeat.  amounting  to  $141.^0.  The  result 
Itthnt,  notwIilistandinghJK original  enllsiment 
and  final  diacharice  were  both  at  Wa8!iini;lnn. 
he  receives  $28'J,60  for  travel  and  Bul><iletence 
twice  ncross  the  continent  without  ever  hav 
Ing,  BO  far  as  tt  appears,  expended  a  dollar  or 
traveled  a  mile. 

These  at  lowancea  are  both  of  tbempresurop- 
tlvcly  for  expenses  actually  Incurred,  as  Is 
evidenl  from  the  proviMon  that  the;  may  be 
furnished  in  t/nd,  and  are  designed  lo  reim- 
burse the  soldier  for  all  necesMiry  oullajs  of 
relurnlDg  to  llic  place  of  his  enlistmeol.  which 
is  trentedns  rreKumplivelj  hia  home.  Indeed, 
the  liiw  of  13Vi  ori^jnnlly  provided  {3  Stat,  at 
Jj.  074)  that  Die  iravet  and  ^uhjtlstencc  should 
be  allowed  from  the  pliice  of  discharRe  to  the 
place  of  realdcnre  of  ihuclatmani.  By  C  8. 
fc>v.  Slat.  S  IWO.  liowi-ver,  CoiigresB  aubstl- 
ttOS]  tuted  "for  place  of  reHl<lence  the  expres- 
■ion  "place  of  enllsiment.  enrol  men  I. or  originni 
muster  Into  the  iervtce,"tho  purpose  of  which 
wkb,  doiilHlcas,  lo  protect  the  government 
agHinal  the  soldier  choosing  adtnlant  place  for 
ilia  assumeil  n-eidcoce  and  recovcringa  larpe 
mileage,  to  which  he  was' not  Justly  en.itled. 
The  pre<-umplion,  however,  that  these  allow- 
■ncea  are  for  esipcnees  actually  Incurred  is  not 
■baolnlelj  conclusive,  and  if  it  be  shown  that 
the  soldier  cannot  possibly  intend  to  incur  the 
expense  for  which  the  allowance  Is  made,  or 
for  some  other  reason  he  is  not  ivltbin  the 
apirit  of  the  act,  he  Is  not  entitled  to  the  allow- 
mnee.  His  rtaim,  therefore,  should  he  based 
upon  somrthiiig  more  than  a  mere  lechnlcallt;. 
If,  for  exnmple,  petitioner's  discharge  aud  re- 
enllslment  at  Mare  Island  had  been  conlempo- 
laneoiis  acts,  he  would  clenrlj  not  have  l>een 
entitled  lo  travel  and  suhsielence  to  Washing- 
ton: and  such  we  under.staud  lobavebeen  the 
practice  of  the  department,  5o,  If  such  dis- 
cbarge and  re  enllatmi'nt  were  bo  near  together 
that  they  roustltuli'd,  practically,  a  continuous 
service,  we  think  the  second  en]iBlmi;nt  may 
be  treated  a«a  re-en)Iatmeut,  and  if  the  soldier 
be  returned  to  the  place  of  his  original  enlist- 
ment and  there  discharged,  be  would  not  be 
entitled  to  an  allowance  for  travel  and  sub- 
date  nee. 

In  the  case  of  United  StaU*  v,  Algtr.  161  U. 
B.  808  [88:  ISi],  1G3  U.  S.  884  [38:  488],  where 
■n  offlcer  resigned  one  day,  and  was  appointed 
to  a  higher  grade  the  next  day,  It  was  held 
tMMf,  /or  the  purpose  of  compuung  loDgevlty 
fa 


pay,  he  was  to  be  considered  as  having  been 
engaged  In  acoutinuouB  service.  Bounttoa  to 
private  soldiers,  in  the  form  of  lucreaaed  pav 
after  five  years'  service,  are  allowed  by  U.  S. 
Rev.  Btat.  §  1282,  and  §  1384,  to  those  who  re- 
enlist  within  one  mouth  (since  extended  to 
three  months,  28  Btat.  at  L.  216),  after  having 
been  honorably  discharged.  This  would  seem 
to  indicate  an  Intention  on  the  part  of  Congress 
to  regard  a  re-enlistment  within  thirty  days  as 
praelically  aeon tinuoua service  tor  the  purpose 
of  additional  pay,  though  not  necesaarlly  so 
for  the  purpose  of  transportation  and  subsist- 
In  this  case  we  are  able  to  take  jiiillclal 
notice  of  the  fact 'that  claimant  could  nQl[659 
fviuilily  have  traveled  from  Mara  Island  to 
Washington  and  back  wilhia  the  four  days 
which  elapsed  between  his  discharge  and  hia 
re  enlistment,  and  hence,  if  he  intended  to  re- 
enlist,  that  he  received  there  an  allowance  to 
which  he  was  not  Justly  entitled,  and,  as  the 
second  discharge  is  at  the  place  of  his  original 
enlistment,  he  is  not  entitled  to  another  mileage 
across  the  continent.  It  will,  perhaps,  not  tie 
just  to  say  of  the  claimant  that  the  interval 
which  elapsed  between  his  discharge  as  a 
drummer,  and  his  re-enlistment  as  a  private 
at  Mare  Island  was  for  the  purpose  of  drawing 
transportation  and  subeisleoce  to  Washington, 
hut  the  case  at  least  auggcsts  that  possibility. 
14 or  do  we  undertake  to  say  that  the  paymasier 
was  not  fully  JuEliSed  In  paying  the  ^aimant 
his  traniportalion  and  subeistence  wtien  origi- 
nally discharged  at  Hare  Island,  since  It  was 
manifestly  impossihteforhlm  to  know  whether 
the  claimant  Intended  tore-enlist  or  not;  but 
under  the  circumstances  we  think  the  service 
should  be  treated  aaacontinuouaone.  Indecil, 
it  is  somewhat  doubtful  whether  this  is  not 
specially  provided  for  by  g  131)0,  which 
allowa  transport  at  ion  and  subsistence  from  the 
place  of  his  discharge  "to  the  place  of  his  en- 
listment, enrolment.  moHginai  mutter  into  the 
service."  If  the  word  "original"  preceded  the 
word  "enllsiment"  this  construction  would  be 
freer  from  doubt,  but  the  section  as  it  reads 
certainly  lends  support  to  the  theory  that  the 
allownQccs  were  not  intended  as  a  mere  bounty. 
Whether  Ibe  claimant  should  be  recharged, 
after  his  re-enli>^Iment,  with  ibe  travel  and 
Eubalstcnce  allowed  him  on  his  first  discharge, 
raises  a  question  which  is  not  presented  by  Ibe 
record  in  this  case,  and  upon  which  we  do  not 
feci  wurranleit  In  eipresBing  an  opinion. 
Other  con  side  rat  Ions  may  have  a  bearing  upon 
this  question,  which  do  not  enter  into  the 
prei^CDL  controversy.  If,  for  instance,  the 
claimant  did  not  Intend  to  re-enlist  when  flrat 
discharged,  but  subsequently  changed  his 
mind,  it  does  not  necessarily  follow  that  he 
should  be  recharged  these  allowances,  It  the 
government  chose  to  rc-enllst  bim.  The 
question  at  issue  concerua  only  the  propriety 
of  the  second  claitn  and  not  of  the  first  allow- 
ance. Thecsse'lsasomewhateiceptional  [660 
oue,  and  all  that  we  decide  is  that,  where  the 
service  Is  practically  a  continuous  one,  and  the 
soldier's  second  discharge  occurs  at  the  place 
of  bis  original  enlistment,  he  is  not  entitled  to 
bis  commutation  for  travel  and  subsislence  to 
theplace  of  his  second  enlistment. 
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liicd  wltliout  thnwlnu  that  tlie  amount  ol 
moneyed  iiplial  Id  llie  siute  from  whlcli  debti 
rosy  be  deiliicted,  ns  comparpd  with  [he  omncyM 
OHPltal  Invested  In  sharci  of  auoh  banks,  if  K 

dtacrfmlnsllon    HmiaBt    natlonnl     bank    ibare- 
boldcn,  wbero  tbe  statute  Crcai>  iharet  In  na- 
tional and  stale  baaks  on  no  equality. 
L   Ibia  court  eannot  take  Jmliclal  notlcoof  tbe 
relaiire    proponloai    la   wblcb  the  monr)-(>d 


[No.  446] 
SubmilUd  Janvarji  7,  1S9G.     Ikeided  Januars 

t7.  1S96. 

IN  ERROR  lo  ibe  Supreme  Court  of  tbe 
Bute  of  Kansas  lo  review  a  ]udi;ineiit  of 
(bat  court,  affirmlof;  tbe  Judi;meDt  of  the  Dis- 
trict Court  of  Atidcrsoti  County  In  favor  of 
defendants  lb  an  action  brougbt  b;  Ibe  First 
National  Bsnk  of  Gamett,  lo  restrain  tbe  da- 
fendants,  R,  H.  Avert,  Rherlft  of  that  countj, 
ft  at.,  from  levjloK  iipoD  tbe  property  of  tbe 
bank  on  a  warrant  for  tbe  collection  of  taxes 
upon  Ita  BtocVliolderc.     Affirmed. 

6m  same  caK  below.  5S  Kaii.  440.  46S. 


of  Rbdms  lo  review  a  judgment  of  ibat  court 
afDrmlng  tbe  Jud^mvnt  of  tbe  district  court  of 
Anderson  county,  wblcb  wai  In  favor  of  Ihe 
defendaots.  and  for  costs  at^ainst  plaintiff. 
Tbe  action  was  brought  to  restrain  tbe  defeod- 
ania  from  levying  upon  tbe  property  of  the 
plaintiff  In  error  for  the  purpose  of  coltectlos 
a  warrant.  Issued  for  the  collection  of  laxea 
:]pon  tbe  atockhnlders  of  tbe  bank  on  tbe 
ground  that  certain  deductions  claimed  on  Ibe 
part  of  Bome  of  tbe  atockboldcra  from  tbe  ae- 
■easment  upon  Iheir  shares  of  stock  were  not 
allowed  them,  as  tbey  claimed  they  should 
have  been,  under  Ibe  statutet  of  the  United 
States. 
The  petition  of  the  plaintiff  in  error  staled  tbe 

Voiu.— Thai  (omtfon  of  Anch  or  sharca  In  eorpo- 
roHon   Ooti  not  impair  oOlto.iilon  oj   entilTorit: 
taxalion  of  Hiarei  o/ ndtfonol  banfti  and  other  eor- 
note  to  Providence  Bank  V.  BlJllugs, 


facta  upon 'wblchit  wasalleged  the  cauie[B01 
of  action  arose,  andlbedetendaDtavoluntarllj 
entered  appearance  In  the  cause,  and  there- 
upon an  agreement  was  ligned  by  tbe  partlw 
to  the  action  setting  forth  tbe  facia  upon 
which  the  case  was  to  be  tried.  The  material 
portion   of  the  agreement  sets  forth  that  the 

Elalntlff  U  a  corporation  organized  under  th9 
iws  of  tbe  United  Suiei.  with  Ita  otQceat 
the  city  of  Qarnelt,  Aodcrson  conDiy.  Kan- 
aaa.  The  defendant  Ayers  was  sheriff  of  the 
county  of  Anderson  durinfc  all  the  lime  men- 
tioned Id  the  complnlot,  and  tbe  defendant 
Ilargrave  during  such  time  was  treasurer  it 
that  county.  Tbe  plalollff  la  aualUmal  bank 
with  a  capital  stock  of  (75,000,  divided  into 
7fl0  shares  of  the  par  value  of  (100  cacti;  lbs 
actual  value  of  siicb  sbares  of  stock  was  (100 
per  shnTe  on  the  Srst  day  of  JIarch.  18110.  On 
Ihe  day  last  named  certain  slociiLolilera, 
named  in  tbe  sUtemcnt,  were  Jointly  indebted 
and  owed  in  good  failb  the  several  sums  oi 
money  set  opposite  thuir  rcKpecllve  names  In 
pinlntitt'g  petition.  These  debts  were  not 
oning  to  any  person,  company,  or  corponilion 
as  depositors  In  sny  bank  or  hnnklnj;  a«sorla> 
tlon,  or  any  person  or  firm  I'ligiiKCii  In  the 
bualncFS  of  banking  In  Kansas  or  etvenhcro, 
nor  were  Ibpy  debis  owing  on  account  of  iiny 
of  the  things  named  In  Ilie  KiinsM  s'atuie 
hereinafter  alluded  to.  The  Florkboldcrs 
owing  such  debts  duly  complied  with  Ibe 
statutes  of  Kansas  In  asking  to  be  allowed  to 
deduct    from   Ihe  value  ct   tbeir    stock   llie 


wsa  refused  by  tlic  proper  authoriiles,  and  ma 
aesessment  was  made  sgnlnFt  tbe  onmed  stock- 
holders of  the  plaintiff  wilbuul  allowing  an]r 
sucb  deductions  as  claimed,  and  the  taxes  ao 
levied  on  the  stock  held  by  the  xtorliliolden 
Bmountcd  to  tbe  sum  of  about  (3,000.  Tbe 
debts  of  the  slockboldcrs  were  alt  of  tbe  kind 
and  character  that  could  be  deducted  from 
"credita"  under  the  slatutea  of  Kansas,  ntd 
due  and  legal  demand  waa  made  to  have  siieb 
debts  deducted  from  the  value  of  the  slock, 
whteb  was  refused.  Tbe  debts  were  Justlj 
due  and  owing  on  the  first  of  March.  1690, 
and  no  part  of  them  bad  been  deducted  from 
the  "credits" at  any  time  or  place  during  that 
year.  Tbe  plaintiff  paid  tbo  taxes  Rsei'rweil 
against  llsstockholde rs  who  did  noi*cl>ilml002 
any  deductions,  and  tbe  only  taxes  remaloinc 
due  were  those  assessed  agninst  llie  named 
slockboldcrs  who  claimed  deiiuctlons  for  tbelr 
debts,  as  above  slated.  Olber  facts  were 
agreed  upon  which  It  Is  not  necessary  to  men- 
tion for  (be  purpose  of  dlscuasingthe  qucEUao 
involved  In  this  case. 

Several  ataiuies  of  the  state  of  Eansai  an 
set  forth,  the  first  being  the  one  which  per> 
mils  an  action  of  this  kind  to  be  brought  for 
the  purpose  of  enjoining  an  Illegal  levy  of  anj 
Ux,  charge,  or  assessment.  Kan.  Gen.  Stat, 
^  6847  (to  be  found  in  vol.  2  of  Ihose  laws), 
dcQnes  tbe  different  terms  used  in  tbe  cbap- 
ler  on  taxation.  In  tbls  aection  tbe  lernt 
"credit"  Is  deflQed  as  follows:  "The  term 
'credit'  when  used  In  this  act  shall  mean  and 
Include  every  demand  for  money,  labor,  or 
Dther  valuable  thing,  whether  due  or  to  b» 
come  due,  but  not  secured  by  lien  on  mil.  *» 
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upon  tb Is  subject 

"Debts  owing  In  good  faltb  by  any  person, 
oompaay,  or  corporation  may  be  deducted 
from  the  gross  amount  of  credits  belonging  lo 
■neb  person,  company,  or  corporation:  JVo 
vided,  Such  debts  are  not  owing  to  »ny  person, 
company,  or  corporation  aa  depositors  in  any 
bank  or  banking  associallou,  or  with  any  per 
■on  or  flno  engaged  tnthe  business  of  banking 
In  this  state  or  elsewhere;  and  the  person. 
company,  or  corporation  maklogout  the  state- 
ment of  personal  property  to  be  given  to  tbe 
Uiessor,  claiming  deductions  herein  provided 
tor,  shall  set  forth  botb  the  amount  and  nature 
of  the  credits,  and  the  amount  and  nature  of 
tiU  debts  sought  to  be  deducted;  but  no  per- 
•00,  company,  or  corporation  shall  be  entitled 
to  way  deduction  on  account  of  any  bond. 
Bote,  or  obligation  given  to  any  mutual  Insur- 
koee  company,  or  deferred  payment,  or  loan 
for  a  policy  of  life  Insurance,  nor  on  account 
of  any  unpaid  subscription  to  any  rellgl 
Ulerary,  sclenllflc,  or  benevolent  Instllutio 
■octety:  Promded,  That  In  deducting  debts 
from  credlta  no  debt  eball  be  deduclea  where 
■aid  debt  was  created  by  a  loan  on  goTemment 
bonds  or  other  taxable  securities." 
6«31  •Kan.  Bess,  Laws  18B1,  chap.  84,  gl. 
provides  for  the  taxation  of  bank  stock,  and  la 
M  follows: 

"Sec.  1.  Thatg  e888of  the  General  Btat- 
niea  of  1869  be  amended  as  follows:  Sec. 
<KIS6.  Btockfaolders  in  banks  and  banking 
Msoniations  and  loan  and  Investment  compa- 
nlcfl,  organized  under  tbe  laws  of  this  state  or 
tbe  United  States,  shall  be  assessed  atid  taxed 
OD  the  true  value  of  their  shares  of  stock  In 
the  ctly  or  township  where  such  banks,  bank- 
ing associations,  loan  or  Investment  companies 
are  located;  and  tbe  president,  cashier,  or 
other  managing  officers  thereof  shall,  under 


othe  a 


a  list 


of  the  names  of  the  stockholders,  and 
and  value  of  slock  held  by  each,  togetherwitb 
the  value  of  any  undivided  profit  or  surplus; 
and  said  banks,  banking  associations,  loan  or 
Investment  companies  shall  pay  the  tax  a*- 
•cased  upon  said  stock  and  undivided  profits 
or  surplus,  and  shall  have  a  lien  thereon  until 
the  same  Is  satisfied:  Protidtd,  That  if  from 
any  causes  the  taxes  levied  upon  tha  stock  of 
koy  banking  association,  loan  or  Investment 
company  shall  not  be  paid  by  said  corporation, 
tbe  property  of  the  individual  stockholders 
•ball  be  held  liable  therefor:  Pnmded  further. 
That  If  any  portion  of  the  capital  stock  of  any 
bank  or  banVing  association  or  loan  or  invest- 
ment company  shall  be  invested  in  real  estate. 
and  said  corporation  shall  bold  a  title  in  fee 
■imp le  thereto,  the  assessed  value  of  said  real 
•state  ■hall  be  dedocled  from  the  orii;Ina1  as- 


•cased  aa  oUier  Iand«  or  lots:  And  providtd 
fitrlhtr.  That  banking  stock  or  loan  and  lovest- 
nent  company  stock  or  capital  diallnotbe  as* 
■eased  at  any  higher  rate  than  other  property: 
And  •prmided  fiirOuT,  That  the  provisions  of 
tbls  act  shall  apply  to  all  mutual  fire  and  life 
JBforance  oompaniea  or  attodatlona  having. 
M74 


BsseiB,  accumulations,  money,  or  credits,  and 
doing  business  under  the  laws  of  this  atate: 
And  provided  furOter,  That  such  aisela. 
money,  and  credits,  held  and  under  the  con- 
trol of  such  mutual  fire  and  life  insurance 
companlesorassocialTOOS.  shall  be  subject  to 

■These  are  theoniysecllonsof  the  Ean-[604 
saa  statute  that  the  plain  tiff  In  errorclslmshave 
any  bearing  upon  tbls  case,  and  counsel  for 
plaintlCt  in  error  stales  that  the  only  really  tm- 

Eorlant  question  herein  Is  the  right  of  stock- 
olders  of  a  national  liank  to  treat  their  stock 
therein  as  a  credit  from  which  ihej  may  be 
allowed  to  deduct  the  debts  which  they  are 
owing  in  good  faith. 

Upon  Uie  above  agreed  atatement  of  facia 
tbe  court,  after  due  consideration,  found  gen- 
erally for  the  defendants,  and  entered  Judg- 
ment In  their  favor  for  the  costs  of  this  action 
against  the  plaintiff,  to  which  finding  and 
judgment  of  the  court  plaintiff,  at  the  time, 
duly  excepted.  Tbe  plaintiff  also  filed  Its  mo- 
tion for  anew  trial,  wblcb  motion  was  by  the 
court  overruled,  and  duly  excepted  to  by 
plaintiff.  Tbe  summons  in  error  Issued  from 
the  supreme  court  of  Kansas  was  duly  served. 
and  the  record  removed  into  that  court  for  re- 
view, where,  after  argument,  the  Judgment 
of  the  court  below  was  affirmed,  with  cosla. 
03  Kan.  483,  upon  the  opinion  In  Button  v. 
OitatJu'  Nat.  BaTtJe,  S3  Kan.  440.  Tbe  plain- 
tiff thereupon  sued  out  a  writ  of  error  from 
this  court,  directed  to  the  supreme  court  of 
Kansas,  and  tbe  record  is  now  here  for  review. 

Mr.  J.  W.  Gleed  for  plaintiff  In  error. 
Matrt.  Abr»m  Bergrea  and  0.  T.  Siek- 
ardton  for  defendants  In  error. 

Mr.  Juitice  Peokham  delivered  the  opinion 
of  the  court: 

By  the  decision  of  the  supreme  court  of 
Kansas,  g  S847  of  the  Oeneral  Btatntea  of  that 
state,  defining  the  word  "credit"  as  nsed  ta 
the  chapter  providing  for  the  assessment  and 
collection  of  taxes,  was  held  not  to  Includa 
abaresof  stock  In  a  national  or  state  bank,  and 

;  owners  of  such  shares  were  held  to  have 
right  under  that  statute  to  deduct  from  the 
assessed  value  of  their  shares  tbe  amount  of 
their  debts.  This  court  Is  bound  by  tbe  inter- 
pretation given  to  tbe  Kansas  slatule  by  tbe  su- 
preme court  of  that  stale  (il'isw  Fl>rtv.  Weawr, 
•100  U.  8.  B3fl,  641  [35:  706,  70fl]),  and  [665 
the  only  question  that  remains  to  be  decided 
by  us  Is  whether,  under  that  constmclton,  tbo 
atuie  li  In  conflict  with  U.  B.  Rev.   Btat 

G210.  which  provides  aa  follows:    "Nothing 


of  the  personal  property  of  the  ovrner  or  holder 


elation  u  located,  but  the  legislature  of  aach 
state  may  determine  and  direct  tbe  manneT 
and  place  of  taxing  all  the  shares  of  nattonal 
banking  associations  located  within  the  atate, 
subject  only  to  the  two  naUictlons,  that  the 
taxation  shall  not  be  at  a  greater  rate  than  la 
assessed  upon  other  moneyed  capital  In  the 
bands  of  Individual  citizensof  aucn  stale,  and 
that  the  aharai  of  any  national  banking  atao- 


,Coi5^?-»- 


FiRBT  Natiokal  Bank  op  OAiufKTT  t.  Atsrs. 


datloD  owned  by  DonreiideoU  of  nnj  slate 
•hall  be  tftxed  in  Ibe  ell;  or  toiva  where  tbe 
bank  la  located,  and  not  elsewbere.  Nothing 
herein  shall  be  construed  to  exempt  the  Teal 
property  ol  assDciatloiiB  from  eilber  slate, 
counly,  or  municipal  taxes  to  the  Mmeextent, 
according  to  Its  value,  as  other  real  property 
Is  laxed." 

Tbe  plalnliff  In  error  claimed  Ibat  an  Illegal 
dlBcHminalliiD  was  made  agaloBl  the  holders  of 
national  bank  stock,  because  Ihe  statute  of  the 
state  of  Kansas  permils  cerlain  kindi  of  debts 


t  of  credits  belonglce  to  such  person. 

company,  or  cnrporatloa  In  Usting  their  prop- 
erly for  laxallon.  while  owners  of  shares  of 
Mock  in  national  banks  are  not  allowed  to  de- 
duct Ibelr  indebtedness  from  tbe  value  of  tbeir 
■hares  of  stock,  and  for  tbat  reasou  Uie  plain- 
tiff says  that  the  Kansas  statute  is  in  conflict 
with  the  above-cited  section  (6319)  of  the  atat- 
Utea  of  the  United  SlHtes.  It  will  be  seen  that 
tbe  term  "credit."  when  used  in  the  Kansas 
alalute,  is  defined  by  that  statute  to  mean  b 
fncludo  every  demand  for  money,  labor, 
Other. Taluable  thing,  wbetherdue  or  lo  __ 
come  due,  but  not  secured  by  a  lien  on  real 
citate;  anil  it  Is  only  from  sucb  credits,  so  de- 
fined, Ihst  the  class  of  debts  named  In  the  stat- 
ute and  owing  In  good  failh  by  any  person. com- 
06tt]pany,  or  corporation  may  be 'deducted. 
There  !■  no  proof  in  the  case  as  lo  the  propor- 
UoD  which  credliB  from  wUicb  such  debts  may 
be  deducted  bear  to  the  whole  amount  of  the 
credits  owned  in  tbe  state,  nor  Is  there  any 
proof  as  to  what  proportion  Ihe  entire  credits 
owDed  ia  the  stale  besr  to  other  moneyed 
capital  owned  therein.  Debte  owing  to  any 
p^aon,  company,  or  corporation  as  depositors 
in  any  bank  or  banking  association,  or  with 
any  person  or  firm  engaged  in  Ibe  business  of 
bftnklng  In  Kaneas  or  elsewhere,  cannot  be  de- 
dncled;  and  no  person,  company,  or  corpora- 
tiOD  ii  entitled  to  any  deduction  on  account  of 
any  bond,  note,  or  obligation  giveo  to  &n</ 
mutual  Insurance  company,  or  deferred  pay- 
ment or  loan  for  a  policy  of  life  insurancei 
DOr  on  account  of  any  unpaid  subscriptions 
to  any  religious,  lltemry.  sclenliflc,  or  benevo- 
lent institution  or  society;  nor  can  any  debt 
be  deducted  from  credila  where  the  debt  was 
created  by  a  loan  on  government  bonds  or 
other  taxable  secuKtlcs.  Kan.  Gen.  Biat. 
8B861. 

It  is  thus  seen  that  there  Is  a  very  large  and 
Important  class  of  what  Is  termed  moneyed 
capital  from  which  no  deductions  are  permlt- 
tM  on  account  of  debts.  The  statute  treats 
■bares  of  slock  in  a  national  bank  upon  a  per- 
fect equality  and  In  tbe  same  way  as  shares  of 
Mock  in  a  state  bank  for  tbe  purpose  of  assess- 
ment and  taialion. 

In  MeroinlOs  Nat.  Bank  v.  iftte  York,  121 
U.  &  ISS  [30:  895],  it  was  held  thai  the  main 
purpose  of  Congress  In  filing  limits  to  taia 
tlon  on  investments  In  shares  of  national  iMiiks 
was  to  render  It  Impossible  fora  slate.  In  levy- 
ing sucb  a  tax,  to  create  and  foster  an  unequal 
•nd  uofrlendlj  competition  by  favoring  slate  I 
IMV.S. 


Inslllultons  or  Individuals  carrying  on  a  similar 
business  and  operations  end  investments  of  a 
like  character.  Mr.  Jvttite  Matthews,  in  de- 
livering the  opinion  of  tbe  court  In  Ihe  above- 
cited  case,  gave  an  cxiiaualive  review  of  Ibe 
cases  which  had  been  decided  Jn  this  court  up 
to  [hat  time,  under  this  section  of  the  United 
States  statute,  and  it  Is  evident  from  tbe  opinion 
and  decision  of  Che  court  In  that  case  that  the 
intent  of  the  United  States  slatute  was  lo  pre- 
vent an  unjust  discrimination  agaiost  Ihe 
moneyed  capital  Invested  In  shares  of  national 
banks, by  rendering  it  "Impossible  for  tbe  stale 
'In  levylngalazonsucbsbareRtocreate[667 
and  foster  an  unequal  and  unfriendly  compe- 
tition by  favoring  institutions  or  Individuals 
canning  on  a  similar  bustnesa  and  operations 
and  investments  of  a  like  cbaracter,"  Jf«r- 
eantUe  Nat,  Bank  v.  Nev  York,  121  U.  S.  105 
t80;Ml]. 

From  the  record  In  this  case  It  is  wholly  Im- 
possible to  determine  that  there  is  any  dis- 
crimination against  the  holders  of  national 
bank  stock.  In  order  to  come  to  a  decision  In 
favor  of  the  plaintiff  In  error  It  would  be  nec- 
essary for  this  court  to  take  what  counsel  for 
plaintiff  cal  Is  judicial  notice  of  what  is  claimed 
*"  be  a  fact,  eu.,  that  tbe  amount  of  moneyed 

ipltal  In  the  state  of  Kansas  from  which 
debts  may  be  deducted,  as  compared  with  the 
moneyed  capital  invested  la  shares  of  national 
banks,  was  so  large  and  substantial  as  to 
o  an  Illegal  discrimination  against 
national  bank  shareholders.  This  we  cannot 
~  >.    There  is  no  proof  whatever  upon  the 

bject.  The  state  court  has  Itself  deter- 
mined from  Its  own  knowledge  that  the  credlta 
from  which  debts  may  be  deducted  do  not  con- 
stitute a  large  or  even  material  part  of  the 
moneyed  capital  of  tbe  stale,  and,  on  the  con- 
trary, that  court  says  that  debts  secured  by 
liens  on  real  estate,  money  invested  in  corpo- 
rate stocks  of  all  kinds  and  descriptions,  In- 
„  railroad,  banking.  Insurance,  loan, 
and  trust  companies,  and  all  tbe  multifarious 
forms  of  moneyed  securities,  moneys  no  de- 
posit subject  to  call,  and  other  forms  of  In- 
vested capital,  constitute  the  great  bulk  of 
tbe  moneyed  capital  in  that  state,  and  from 
all  such  mooeved  capital  no  deduction  for 
debte  Is  allowed. 

As  the  record  appears  there  Is  no  fact  of 
which  the  court  can  take  judicial  notice.  The 
relative  proportions  In  which  the  moneyed 
capital  of  tbe  slate  of  Kanias  la  invested  in 
the  various  kinds  of  securities  to  be  therein 
found,  this  court  cannot  Judicially  know. 
When  proof  ahall  be  made  regardlog  that  mat- 
'-^r.  it  may  then  be  determined  Intelligently 
bether,  within  tbe  case  of  ifereanCitt  Nat. 
Bank  v.  Nob  York,  nipra,  there  has  been  a 
real  dlscrlmioelion  against  the  holders  of 
national  bank  shares  and  hence  a  violation  of 
tbe  aboveciled  act  of  Congress.  Tbe  single 
fact  Chat  the  staluie  of  Eansaa  'permits  [068 
(lebU  lobe  deducted  from  some  moneyed 
capital,  but  not  from  that  which  Is  invested 
in  the  shares  of  national  bfinka,  IsnotsufOclent 
te  show  such  violation.    Tht  judgnunt  must 
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UNITED  STATES,  Ptf.  in  Err., 


(Bee  B.  C.  Keporter's  ed.  tBB-OLI 
Oandemnation  of  land  by  tht   Vnittd  Stalei- 
act   of  ConffrcM—iMitUiifield    of  Uetlstburg— 
appropTialion — poteer — guanlilj/  of  Hind. 

I.    Tbe  Dalted  Btala  mar  ormdemn  land  wlionerer 
It  ts  oevcattTf  ut  npproprlaui  tu  vae  ILie  Jb 
the  eieouUon  of  any  at  ttie  powarq  K»D[eil 
bj  tbe  Coutltutloa. 

t.  Iq  ciamlnlnit  an  sot  ot  ConBrelis  every  IdI 
menl  will  be  made  bj  tbe  courta  !□  favor  i 
aotutllutlonalUr. 

&  Tbe  preserTBUcin  of  tbe  battlefield  of  Gcttys- 
buiK.  witb  the  IPU'llnn  tactical  piMiilongprrji 
marked  with  tuUlels.  Ii  ■  lue  wbtch  cornea  <• 
tbe  conatltuilonal  power  of  Con«re«8  to  provide 
lor  by  condemDatioo  of  land. 

4  Ibat  Contrreaa  limited  tbe  amount  to  be  appro- 
priated forauch  purpose,  aod  provldod  that  no 
llat>lllly  on  the  partof  tbe  KorcmiDent  ihou 
tnoiirrcd,  nor  any  expenditure  made  beyon( 
Bppioprlatlona  (beamadeor  to  be  made  during 
that  scsslDTi.  does  not  preveoC  tbe  oondemnatlon 
Of  land!  for  Buoh  uae,  wben  It  does  Dot  appear 
that  the  approprlBLlOD  has  been  eibauBted. 

lb  Congress  has  power  to  take  land  devoted  to  one 
public  use  for  anotber  anddltTereDtpubllo  uie. 
upon  making  Just  coiDpensatlooj  tbelnlentlOQ 
to  take  land  of  a  rallwaf  oompaur.  In  thtaoase. 
Appears  from  the  recital  la  the  Joint  reaoluuou 
or  June  A.  ]S»4. 

t.  Tbe  quantity  of  land  to  be  taken  for  a  public 
use  Is  a  leirlalatlve  and  not  a  judicial  queal Ion j 
the  effect  ot  taking  a  part  upon  the  rest  or  tbe 
land  remalDlnK  la  a  mere  question  ot  oompensa- 

UOD. 


[Nob.  699,  829] 


IN  ERROR  to  tbe  Circuit  Court  of  tbe 
UnilPd  Slates  for  the  Eaatem  DUlrict  of 
Penn^lvaDJa  to  review  a  JuclKOient  of  Ibat 
court  In  eacb  of  tbe  forc);oluK  riiHes  dismissln;; 
proceedingB  laken  bj  tLe  Uuited  Stales  for  the 
purpose  oF  condemning  for  public  use  for  tbe 
objects  menlioned  in  acti  of  Congress  cerlain 
lands  on  tbe  batdeileld  of  Gettysburg,  Re- 
ttrifd,  and  earn  remiUtd,  vilA  direction*  for  a 
ntte  trial. 

Btntement  by  Mr.  JutOee  Peekh»nil 
Tbese  are  two  writs  of  error  lo  the  circuit 
court  of  ibe  United  Slates  for  tlie  eaeiem  dls- 


tThe  title  of  tbe  caae  In  Ibe  docket  and  reoord 
Ii  "United  Btaiea  v.  A  Certain  Tract  of  Landlo 
OusDberland  Townsblp,  Adama  Couoty,  Pa." 


trim  of  Panusflvktiia.    Th«7  InrolTo  the  taau 
questions. 
Bf  tbe  act  of  CoDKren,  approved  August  1, 

1688  (cbap.  728),  entitled  "An  Act  to  Author- 
ize CoDdemnatioo  of  Land  for  Sites  of  Public 
Buildings  and  for  Other  Purposes,"  ft  la  pro- 
vided "  that  in  every  case  in  which  the  Sec- 
ruiary  of  Ihe  Treasury,  or  any  other  otflcer  of 
the  govemmeut.  Las  Men  or  hereafter  shall  be 
aulbnrized  to  procure  real  eatate  for  the  erec- 
tion of  a  public  building  or  for  anj  other 
public  uses,  he  iball  be  aud  hereby  la  author- 
ized to  acquire  Ihc  same  for  Ihe  United  Slates 
liy  conilcmnallon,  under  Judicial  process, 
wl'.rncver  in  his  opinion  II  Is  nec:esaary  or  ad- 
vaiiinffeous  lo  iLe  governmeut  to  do  so," 

Dy  llie  ar.t  of  Conpress,  approved  March  8, 
lR!i;i,  generally  culled  the  sundry  civil  apprj- 
priatlnn  sci.  it  wax  prnviiled,  among  other 
thlD)iB,  as  follown:  "Mimumcnis  aod  Tali  id  s 
nt  Gultysburg,  For  the  purpose  of  preserving 
tbe  Hues  of  Imttle  at  Gettysburg,  Pa.,  and  for 
properly  marking  wlib  tablets  the  poslLlom 
occupied  by  the  various  commands  of  Ihc 
of  tbe  Polomac  and  of  Nortbem  Vir- 
a  that  field,  aud  for  tbe  opening  and 
improving  avenues  along  Ihe  positions  occu- 
pied by  troops  upon  those  lines,  add  for 
fenclDg  the  same,  and  for  determining  tbe 
leading  tactical  poBillons  of  batteries,  red imcots, 
brigades,  divisions,  corps,  and  other  orgaoiza- 
tloiie,wllbrcfi:rencetotbestudyai]dcorrect  un- 
derstanding of  the  battle,  and  to  mark  the  same 
*wUb  suitable  tablets,  each  bearing  a  [670 
brief  bislorlcal  legend, complied  without  praise 
and  ivllhout  censure,  the  sum  of  f-^S.OOO  to 
be  expended  under  the  direction  of  the  Secre- 
tary of  War," 
lubsequently  lo  the  passage  of  that  act  and 
tbe  eth  of  June,  1894,  a  joint  resolution  of 
Congress  was  approved  by  Ihe  President, 
which,  after  reciting  the  passage  of  the  act  ot 
1898.  and  the  appropriation  ot  the  sum  of 
135,000  thereby,  conUlned  tbe  further  recital 
that  the  sum  of  |50,000  was  then  under  coa- 
slderallou  by  Congress  as  an  additional  appro- 
priation for  tbe  same  purposes,  and  that  It 
bad  l^en  recently  decided  by  the  United  Slates 
court,  sitting  in  Pennsylvania,  that  authority 
had  not  been  dlBtinctlyElTCQ  for  the  acquisition 
of  such  land  aa  may  be  necessary  lo  enable 
tbe  War  Department  to  execute  tbe  purposes 
declared  in  tbe  act  of  1693,  and  that  there 
was  Imminent  danger  that  portions  of  the  bat- 
ilefleld  might- be  Irreparably  defaced  by  the 
zonslruction  of  a  railroad  over  tbe  same, 
thereby  making  Impracticable  the  azecution 
ot  Ihe  provisions  of  [be  act  of  March  8,  ]8Da 
It  was  therefore  "  Roolved,  By  the  Senate  and 
House  ot  Representatives  of  tbe  United  Stoles 
of  America  in  Congress  assembled,  thai  the 
Secretary  of  War  is  authorized  to  acquire  by 
purchase  (or  by  condemnation)  pursuant  lo 
the  act  of  August  1,  1883,  such  lauds,  or  In- 
terest in  lands,  upon  or  In  the  vicinity  of  said 
battlctield,  as  In  the  judgment  of  tbe  Sccrelary 


execution  ol  tbe  act  ot  March  8.  1 
vided.  That  no  obligation  or  llablliiy  upon  the 
pari  of  tbe  government  shall  be  Incurred  un- 
der this  resolution,  nor  any  eipendltui*  made 
except  out  of  the  appropriations  already  made 
-    be  made  during  the  present  seMon  ot 
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tbls  Congrns,"  A  furtber  ftpproptialloD  of 
150,000  WM  made  for  tbis  purpose  by  Ibe 
act  cit  AuguBt  18,  1B04,  the  came  lescloD  of 
CoDgrCM. 

Acting  under  the  authority  or  tbe«e  varlout 
■lalules  and  joint  resnlutlOQ,  the  United 
Blnle«  diBlricl  dttornev  for  the  eastern  dlitrlcl 
of  Pen  n  sylvan  (a,  by  olrection  of  the  Attorney 
671]*GbDerBl,flledapetItionlntbeDaineotlhe 
United  Slates  Tor  the  purpose  of  condemning 
certain  lands  therein  described,  for  the  objects 
nientloned  in  the  acts  of  Congress. 

The  petition  in  tbe  first  ca«e  recited  the 
foregoing  fscl«.  and  alio  Btiitcd  the  inability 
to  agree  wllb  tLe  owners  upon  tbe  price  of 
the  land  desired,  and  a'ked  for  the  appoint- 
meut  of  a  jury,  accordiug  to  tbe  law  of  tbe 
urnle  of  Fennxjlvania  In  such  cace  provided. 
Tbe  2d  seclinn  of  the  act  of  Congresn,  ap- 
pnived  AiiRust  1 ,  1883,  above  mentioned.  pro- 
Tides  tbnt  the  prftclicc,  pleadings,  forms,  and 
modes  of  pri)c<-edlnRS  are  lo  confnrm  no  far 
as  may  lie  to  Ibosc  eilBtlrig  at  tbe  lime  In  like 
CHttKCN  in  the  courts  of  record  of  tbe  sinle 
wltbin  which  aiich  cfrciiil  or  dinirlrt  ronrls 
arebcld.  The  Octlyeburg  Elicltlc  lUKwny 
Company  anstVL-red  tbia  pctiliiin.  and  set  up 
the  fact  that  it  was  a  corporation  exisliiig  un- 
der tbe  luwg  of  Pennsylvania,  and  that  liy 
virtue  of  Its  charier  it  bad  the  power  to  build 
]ts  road  along  a  certain  portion  of  tlie  OcIIys- 
burg  borough  limlls,  described  In  the  answer; 
that  It  had  acquired  as  a  part  of  a  route  of 
one  of  the  branches  of  lis  road,  and  for  the 
purpose  of  using  tbe  aamc  as  a  pari  of  lu 
light  of  way.  llie  Irsct  of  land  particularly 
mentioned  and  described  in  the  petition,  and 
which  is  the  subject  riF  tbe  condemnation 
proceedings.  It  alleged  thai  the  effect  of 
the  condemnation  ot  the  sirip  of  ground 
would  be  to  cut  off  a  particular  branch  rail- 
way or  exicnsion  belonging  to  it.  end  destroy 
its  continuity  and  prevent  Tt«  cnnslruction  and 
operation.  The  company  further  answered 
Ifaat  the  greater  purl  of  the  appropriation  of 
f-^5,000,  under  tbs  act  of  March  8,  16Q3,  had 
alrrady  been  expended  for  the  purposes 
stated  therein,  and  that  the  balance  remaining 
to  the  credit  of  the  appropriailoa  was  less 
than  $10,000.  The  electric  railway  company 
afterwards  filed  a  further  or  amended  answer 
■Dd  therein  set  forth  that  tbe  entire  balance 
remaining  unexpended  of  tbe  approprliiilon 
of  $25,000.  under  tbe  act  of  March  3.  ISBrt, 
and  of  950.000,  which  had  been  appropriated 
by  the  act  approved  August  18.  1894,  were 
covered  by  contracta  alreaily  made  under  the 
ftUibority  of  tbe  Becretary  of  War,  and  that 
there  was  not,  in  point  nf  fact,  at  that  time  any 
part  of  cither  appropriation  aTallable  for  the 


672]*purpOBeof  paving  any  judgment  which 
might  be  recovered  by  ih» 
condemnation  proceedings. 


of  November,  1884,  tbe  Jury  filed  a  report 
■warding  tbe  sum  of  $80,000  as  the  value  of 
the  land  proposed  to  be  taken  In  the  first  or 
main  proceeding.  The  GetlTsburg  Electric 
Railway  Company  duly  filed  eiceplions  to 
tbe  award,  and  on  the  same  day  appt-aled 
therefrom.  The  United  States  also  appealed. 
Tbe  case  was  argued,  ud  In  April,  1S9S,  an 
1MU.& 


order  was  entered  that  Ihe  first  and  aecond 
exceptions  filed  by  the  defendant  be  auataloed 
and  tbal  the  petition  of  the  United  Slates  bo 
dismissed.    Those  two  exceptions  are  as  fol- 

"1.  The  act  of  Congress  approved  Augii«t 
1,  1888,  provides  for  the  acquisition  of  real 
e!itale  by  tbe  United  Slates  by  condemnation 
only  for  the  erection  of  public  buildings  or  for 
other  public  uses.  It  docs  not  appear  In  Iho 
pelillon  uf  Ellery  P.  Ingham,  Esq..  Unitetl 
Btatca  attnrni'y,  that  the  Ekcrelary  of  War  haa 
been  autUorlzcd  to  procure  the  tract  of  lant! 
mentioned  lu  the  6tb  pnragmph  thereof,  be* 
longing  to  the  Qettysburg  Electric  Rallwiiy 
CompuDY,  for  the  erection  of  a  public  buildln{r 
or  for  other  public  usi-s.  The  puri'Mwcs  uami^ 
tor  the  expenditure  of  the  npprupriaiionin  tlia 
act  of  Congress  of  Klarch  8,  180:1,  are  nut  sucli 
public  usei>  as  Hutbutize  Ilie  con  dem  mil  ion  by 
the  Unlied  Stales  of  the  real  esintc  ot  privala 

"11.  The  purpose  specified  In  llie  fllh  pnra- 
praph  of  tbe  said  pelltion,  nanuly,  'of  pn-- 
»crvlng  the  lines  ot  Iniltle,'  'pn>|>crly  maililMg 
with  tiiblets  the  poKiiions  occuplfl.' and 'de- 
termining the  leadlnc  lacliciil  im-iltlons  ot 
liatleries,  n-i-imcnts,  brigades.  diviBlims.  corps, 
and  other  organ izatliiiis  with  refcri'iice  lu  tha 
studvsnd  correct  undi-rF>lntidliig  of  the  liaitle, 
and  'to  mark  Ihe  same  with  iiuilal)]i;  lublela, 
are  none  of  them  public  uses  or  purnoses, 
auihorixing  llie  condemuntinu  by  the  United 
States  of  private  pro]ier(y." 

The  second  nroceediiig  was  taken  for  the 
purpose  of  condomniiiga  certain  other  portion 
nf  land  conlalnliiga  little  over  2  acres.  TItitq 
was  no  trial  in  thai  matter,  but  Lhu<'cH)>([U7iI 
was  dismissed,  under  ihe  motion  made  by  tha 
deCendanl  tn  quash  tbe  proceedingH,  upon  th« 
same  groimds  Btate<i  in  the  main  cane. 

The  Bulnlance  of  Ihe  holding  of  the  circuit 
judge  was  that  the  intended  use  of  the  Innd 
was  not  that  kind  of  a  public  use  fnr  which 
tbe  United  States  had  Ihe  constitutional  power 
to  condemn  land.  Tbe  district  judge  dis- 
sented from  that  view  and  was  of  tbe  oi'lnloi) 
thai  the  use  was  public,  and  that  the  Uoiicd 
States  had  the  power  to  cundemn  land  for  that 
purpose. 

ifeuri.  Jndson  H»rmoii,  Allomey  OcD- 
eral,  and  Holm*B  Conrad,  Solicitor  Qenerol, 

for  pialuiiS  In  error: 

II  was  within  tbe  power  of  Congress  to  di- 
rect the  appropriation  of  tbe  land  in  question 
(or  the  purposes  named. 

The  gcnernl  i;ovcrnment  possesses  tbe  power 
oF  eminent  domain  as  incident  to  lU  sover- 
eignly, alilioii^'h  such  power  is  not  expressly 
given  by  the  Consiitullou. 

Kohl  V,  Unitni  Stala.  91  U.  8,  807128:  44»); 
UmUd  Slalet  v.  Jo;<>.  100  U.  8.  018,  S18  (87! 
1015.  1017):  Cherokee  Nation  \.  Senithern  Kan- 
tat  H.  Co.  1S5  U.  S.  641,  636  (84:  203.  802]. 

By  the  5th  Amendment  to  the  Constilulion, 
providing  that  private  property  sliall  not  ba 
taken  for  public  use  witboul  just  compensa- 
tion, the  existence  of  the  power  In  the  Federal 
govcrnmeiil  was  recognized.  The  ameodmcat 
was  a  mere  limllalion  upon  the  power. 

United  Stntn  v.  Jtnet.  100  U.  B.  618  (OTi 
1015];   MeOtttloeh  t.  Martland,  11  U.    0.  4 


9cA  T.  Marttand.  17  U. 
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Wheat.  819.  407  (4:  676.  601);  Snor  t.  Im 
{••Ugal  Tender  Catet")  TS  U.  8.  IS  Wall.  533 
<30: 306);  Uniled  Slaiti  v.  Maurice,  2  Brock, 
H:  Fan  Smeklm  v.  Anderion,  117  U.  8.  154 
(29:  846);  Bi  Debt.  IGS  C.  S.  564  (39;  1092}: 
Cole  T.  /^Orange,  113  U.  8.  1  (28;  BDOJi  Oicott 
T.  Fond  da  Lac  County  Super).  88  U,  B.  16 
Wall.  878  (31:  883);  J'tonlt  r.  SmilA.  21  N.  Y. 
C66;  Mti»i»tippi  it  B.  aiver  Bo(/m  Co.  t.  Pat- 
tenon,  98U.  8.408(23:206);  Monongahela Notl 
Go.  f.  United  8laU$,  148  U.  8.  827  (37:  468); 
KM  V.  Dniled  BlaUt,  wpra. 

It  rh«  ptopoMtl  takioK  of  land  bj  and  for 
the  BovernniPDt  alone  couM  have,  or  be  fairW 
thought  bj  Congreea  lo  hava,  any  possible 
direct  and  immealate  relation  to  anj  ot  ibe 
■ubJectB  of  govemmeDtal  acUon  which  are 
cnmmitled  to  Congresa,  it  is  not  open  to 
Ibe  courlB  to  quectloo  the  aeceasity  or  propriei j 
of  (he  approprialioQ. 

Sltoemaier  r.  Untied  Stale*,  147  U.  8.  283 
(37: 170). 

Interest  In  preserving  historic  spota  tn  nalii- 
nll;  in  the  gnverDinont,  whose  welfare  is 
Involved  ID  the  Ideaa  and  principles  which  have 
come  to  have  there  the  local  name  and  lialiiis- 
tlon  ao  essenllal  to  their  preservation  and  per- 
petuation. It  tsthenaturat  Idea  and  the  prin- 
ciple ot  Ibe  iodlBaol utility  of  the  Union,  which 
Oettjtburg  embodies. 

United  Slatet  v.  Lee,  106  U.  8.  196  (27:  171); 
Wnllon  T.  Ccllon,  60  U.  8.  19  How.  aw  (15: 
K^y.Daggetly.Chlgtin,  93  Ca).  35, 14  L.  K.  A. 
474;  UiOaeh  t.Catherman.  64  Pa.  154;  Dexter 
V.  Raine.\9Q\i\0h.  i.  i\;  BoethY.Woodbury, 
82  CoDD.  118 

Where  the  laud  la  not  to  be  acquired  for  the 
benefit  of  a  particular  atate  but  solclj  for  the 
preeervHtloD  of  a  biatorlc  spot  as  a  perpetual 
monument  to  those  who  Ibere  lost  or  risked 
their  lives,  lo  bedirectlj  controlled  by  the  gen- 
eral goTemment.  and  remaio  forever  the  prop- 
erty of  the  people  of  the  whole  couoiry  for 
their  iuatructlon  and  patriotic  inapiratlon,  the 
uae  is  clearly  public,  and  therefore  an  appro- 
priate one  for  the  exercise  of  the  power  of 
eminent  domain. 

Congren  clearly  delegated  to  Ibe  Secretary 
of  War  power  to  acquire  ibis  land. 

CorporaltoQS  hold  their  franchises  subject 
to  the  right  of  eminent  domain. 

RiiAmond,  F  it  P.  R.  Co.  v.  Lovi»a  R.  Co. 
64  U.  8.  18  How.  83  (14:  60);  Wttt  River 
Bridge  Co.  v.  Dix,  47  U.  8.  6  How.  607  (12: 
685):  Se  Brooklyn.  148  N.  Y.  596;  Loek  Haien 
Bridge  Co.  v.  Clinton  County,  157  Pa.  879. 

The  iDlentlon  lo  crant  such  right  may  be  in- 
ferred even  in  favor  of  bodies  to  which  the 
power  of  eminent  domain  la  merely  delegated. 

Sprini/JJeld  v.  Conneelieut  Rieer  R.  Co.  4 
Cu9b.  63;  Kohl  v.  UniUd  State*.  91  V.  B.  867 
(28:449). 

If  the  taking  of  tbe  land — the  tangible  prop- 
erty— destroys  or  Impairs  a  franchlK,  thia  can 
ODly  increase  the  damages. 

Rahn  Tap,  v.  Tanaqwt  <t  L.  Street  R,  Co. 
167  Pa.  84. 

The  act  and  joint  resolution  sufficiently  pro- 
vide for  compensation. 

Cherokee  Nation  v.  Sovthern  Kania*  R.  Co. 
I8S  U.  8.  656  [B4:  803);  Unil»d  State*  v.  Man- 
denon,  8  U.  8.  Aop.  205;  Great  FaUt  Utg.  Co. 
T,  Oarfsfuf,  1S4  C.  8.  609  (81: 688), 
<78 


Mere  selection  of  tbe  land  and  tbe  Institution 
of  proceedings  to  ascertain  damages  are  not  a 
taking  whicn  must  be  preceded  by  pavmenl. 

United  atale*  ».  Oregon  R.  &  Sat'.  C«.  16 
Fed.  Rep.  624;  Standiih  v.  Liitrjxwl.  15  Eng. 
L.  &  Eq.  2.16;  «w  v.  WeHem  F.  R.  Co.  31 
Cal.  538:  Bloodi/ood  v.  Mnhauk  it  IL  R.  R. 
Co.  18  Weod.  9.  31  Am.  Dec.  318. 

A  similar  limitation  of  Ibe  amount  lo  be  ex- 
peoded  was  held  not  to  invalidate  condemna- 
tion procei^ings  In  Slioetiiaker  v.  United 
Stale*,  147  U.  B.  282,  302  (37:  170.  1«). 

ife*»n.  Thorn**  H»rt,  Jr.,  and  Charle* 
Beebner,  for  defendant  in  error; 

The  purposes  named  In  the  act  of  Congress 
of  March  3,  1863,  are  not  public  uses,  and  the 
United  Slates  is  not  authorized  to  coDilemo 


property  for  certain  public   .  .    _ _ 

exercised  within  the  limits  of  Ibe  statea  for  anr 
purpose  which  is  not  incident  lo  some  power 
del efjSted  to  the  general  governmenl,  .ind  no- 
ceasary  or  at  least  ndapteil  to  its  eiecu'ion. 

1  Hare.  Const.  ^iS;  Kold  v.  United  ^ale*, 
91  U.  8.  872  (23:  451);  Cherokre  Xiilioa 
V.  Saalliern  Kontn*  R.  Co.  135  U.  8.  642  (34: 
297);  UniUd  Blnle*  \.  Fox.  04  U.  8.  315(24: 
192);  Van  BroeleUn  v.  Andertun,  117  U.  3.  154 
(39:  8461. 

Tbe  question  whether  the  puriMaes  named 
in  tbe  act  of  186.1  have  sucb  a  relation  to  Hie 
powers  granti^il  by  the  Constitution  as  to  come 
within  tbe  above-staled  rule  is  tor  the  court, 

Cherokee  Nation  v.  Southern  Kama*  R.  Ct, 
186  U.  8.  657  (34;  802);  Lewia,  Em.  Dom. 
g  158,  note  1. 

Tbe  question  of  the  publicity  of  Ibe  uae  ia 
not  at  all  determined  aud  concluded  by  Ibe 
fact  that  tbe  sovereign  itself  is  Ibe  medium  of 
Ibe  exercise  of  tbe  power. 

Variier  v.  Martin,  a  W.  Va.  534;  Lewia, 
Em.  Dnra.  g  160,  cases  cited;  WUImrd 
T,  Bamillon,  7  Ohio,  Ft,  II.  Ill,  80  Am.  Dec. 
165;  Randolph,  Em.  Dom.  i>  61,  p.  8. 

Tbe  Constitution  provides  that  private  prop- 
erty shall  Dot  he  taken  for  public uaea  without 
just  compensalioD.  There  words  are  a  llmita- 
lioD,  Ibe  same  In  effect  as:  You  ^^hall  noteier- 
ciae  this  power  except  for  public  use. 

Barrey  v.  Tliomai.  10  Watts.  03,  S6  Am. 
Dec.  141;  United  State*  v.  Jonei,  100  U.  9. 
516  (27:  1017);  Lewis,  £m.  Dom.  ^  163; 
Taetfth  Street  Market  Co.  v.  Philadeti.hia  it  R. 
Terminal  R.Co.  143  Pa.  580;  I'alaint't  Appeal, 
67  Pa.  479;  Keeling  v.  Qrifin.  66  Pa.  307; 
We*t  Hirer  Bridge  Go.  v.  Dix.  47  D.  S.  6  How, 
607  (12:  535);  4  Kent,  Com.  270;  Uiiitvilie.  C. 
A  C.  R.  Co.  V.  Chappelt,  1  Rice,  L.SH8;  Memphit 
*.  (herlon.  S  Yerg.  387;  King  y.  Ward,  4  Ad. 
&  El.  384:Coaley,  Const.  Llm.  6th ed.  662,664. 
655;  mondg-od  v.  Mohaiek  it  B.  R.  R.  Oo.  18 
Wend-  60,  31  Am,  Dec.  818;  MemphU  Freight 
Co.  V.  JfampAii.  4Coldw.  419;  SAotf  v.  Oerman 
Coal  Co.  118  111,  437,  59  Am.  Rep.  876. 

Tbe  condemnation  of  ground  for  a  cemeterj 
baa  only  been  sualained  where  the  right  Of 
burial  is  vested  in  tbe  public  or  In  the  pnblle 
auilioritiea. 

Lewia,  Em.  Dom.  %  176.  and  CMsa  dtad 
note  1;  Mills,  Em.  Dom.  $i  19.  and  caMi  eltid 
In  notes;  Rvergreen  Ctm^ery  Amo.  t.  JwftW', 
D8C00II.  661. 
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SSS&  UnriB  Btatm  t.  Obt 

Tbc  eoDTts  have  refnwd  to  lUBtalD  r  UbinK 
of  priTBte  property  in  inntum,  npoD  Ihe 
ground  that  the  object  of  the  use  wu  merely 
plraiure  or  ornameQt. 

Randolph,  Etn.  Dam.  ^  S9;  Gardner  t. 
Hevburgh.  3  Johns.  Cb.  1G3,  7  Am.  Dec. 
BM:  Oroliur,  De  Jure  B.  &  F.  book  8,  chap. 
14,  %  7;  Puffeudorf,  De  Jure  Nat.  et  Gent, 
book  8,  chap.  6.,  9  T;  Bjokeisboek,  Quaest 
Jul.  Piib.,  book  3.  chap.  IS:  Bt  2/iagara 
FalU  A  W.  R.  Oo.  108  N.  Y.  87S. 

The  laklDj;  of  laods  by  munidpaKIlea  for 
public  parks  Is  lecognized  aa  a  taking  for  pub- 

BnxMt/n  Park  Comrt.  v,  Armttrong,  45  N, 
T.  SS4,  6  Am.  Rep.  TO;  B»  Nt»  York,  M  M, 
T.  fi69. 

The  proceetlings  In  the  esse  of  li^inten  t. 
Jfahant,  U  Allen,  6S0,  and  Mount  Waainaloii 
R^d  W».  Petition,  SS  N.  H.  1S4,  were  Justi- 
fied CD  the  ground  Ihal  tbey  were  public  hiKk- 
waj  ■  Id  Ibe  ordinary  sense,  although  primarily 
laiendcd  as  pleaaure  drives. 

VoeifflocliT.  OaHtip,  38Tt.l»7;  FnrUtBttd 
Co.        " ^  -       —    -  -     "    . 
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Cooley,  Const.  Llm.  6ib  ed.  MS;  SoU  v. 
Vnited  Btata.  01  U.  S.  87|.  (33:  4S1):  Uniitd 
Htaki  V.  Fox.  M  U.  B.  820  (M;  198);  Van 
BrotkUn  y.  Anderton,  117  U.  B.  ISl  (20:  84S); 
Lvrton  r.  ifortfl  Hiner  Bridge  Co.  188  U.  B. 
S'iBlSd:  808);  Burtt.  MerehanUf  Int.  Co.  106 
Muss.  856,  8  Am.  Rep.  SOS;  United  Stain  v. 
(irtat  FaOi  fSfg.  Go.  U%  U.  B.  645  (28:  846); 
Bt  Lmue  Island.  1  Breirsl.  524;  (Jilmer  v. 
Linu  fiiint.  18  Cal.  229;  Bfddail  r.  Ryan.  14 
Ud.  444.  74  Am.  Dec.  CSO;  Orr  v.  Qtiimbw,  Hi 
N.  B.  GBO;  United  Slatet  v.  Chicago,  48  U.  S. 
T  Bow.  186  (13:  660):  I^l  I.aiTtam>Tth  B,  Co. 
*.  £mw,  114  U.  B.  625  (29:  264). 

CoDftreu  has  power  to  provide  only  for  thoae 
biebwaya,  whether  roads,  bridges,  or  rail- 
roads, which  are  Inteuded  aa  a  meaui  of  com- 
miinicatioD  between  Ibe  siatea. 

CMifomia  y.  (kntral  P.  B.  Co.  127  U.  B.  1 
(82:  ISO),  2  Inters  Com.  Rep,  15S;  CAerokee 
nation  y.  ."ottthrrn  Kantai  S.  Co.  18S  U.  8. 
641  <84:  29S):  Lvrlon  v.  Iforth  Bieer  Bridgt 
Co.  158  U.  8.  685  (38;  808). 

!□  all  these  cases  Ibe  power  of  (Tongreas  to 
provide  aueb  highways  was  piU  upon  the 
power  to  regulate  commerce. 

Monongahela  Nat.  Co.  *.  Unittd  Statet,  148 
U.  B.  812  (87:  468). 

Tlili  neceaaarlly  excludes  from  Federal  con 
trol  alt  that  commerce  which  Is  entirely  carried 
OD  wKbln  the  limits  of  a  state  and  does  not  ex- 
tend to  or  affect  other  stales. 

Daniel  Hall  y.  United  BIntet  {■'!%»  Danid 
BaiT-)  77  U  8.  10  Wail.  587  (19;  999);  Gi*4on* 
▼.  Ogden.  23  U.  8.  9  Wheat  1  [6:  88);  Hare, 
Am. Const.  L.  246.  S48:Forepaugh  v.  DeiaaarB, 
L.  S  W.S.  Co.lW  Pa.  217,  A  L.  R.  A.  SOS. 

CoDgren  la  not  empowered  to  tax  for  tboae 
pnrpoaea  wbtch  are  w  lib  In  the  exduilve 
proTlnc«  of  the  states. 

eibboitt  T.  Ogden,  29  U.  &  9  Wheat.  190 

Tbe  power  to  lay  and  collect  taxes  la  quite 
dladnct  from  tbe  right  to  take  prime  property 
UtU.8. 


TBBime  Xuomo  R.  Oo. 

for  puUic  use;  and  it  la  not  tbe  power  bf  lazt- 
llon,  but  the  right  of  eminent  domain,  wbtek  li 
here  asserted. 

1  Hare,  Am.  Const.  L.  888;  Sharjilen  v.  PHtia- 
delp/iia.  21  Pa.  147,  5S  Am.  Dec.  7SS;  WeiMer 
V.  J/ade.S2  Pa.  474;  KeUgv.  Pittibarg.W  Fft. 
179, 27  Am.  Bep.  688. 

Tbe  power  to  tax  ia  tbe  strongest,  Ibe  motf 
pervading,  of  all  the  powers  of  govern  men  L 

Oitizen»  Bat.  <£  L.  At»o.  y.  Topeka,  SI  D. 
B.  80  Wall  eW  (22:  486). 

The  power  of  eminent  domain  la  expreadj 
provided  for  hy  articles  of  ifaeamendmentsto 
the  Constitution:  "Nor  shall  private  property 
be  taken  for  public  usewiibout  jtiatcompenaa- 
tloD,"  This  ia  a  llmilaiion  upon  the  esereJM 
of  this  power  by  the  government  of  the  Unltod 
States. 

Barron  ▼.  Baltimort,  82  U.  a  7  Pet.  84» 
(8:  672). 

It  is  by  no  means  clear  that  tbe  United  Siatei 
may  condemn  land  in  a  atate  for  the  purpon 
of  a  national  p«rk. 

Shoemaker  v.  Uniltd  Slalet,  147  U.  8.  S8S 
(87;  170). 

There  la  a  distinction  between  a  taking  by  m 
atate  of  tbe  United  Btates  and  a  taking  t^  k 
corporation  under  a  delegation  of  power. 

In  the  former  case  the  glvins  of  security  la 
not  necessary,  but  something  m  tbe  way  of  a 
provlafOD  for  compensation  is. 

The  cases  in  which  tbe  resources  of  tazetlOB 
to  be  employed  in  raising  the  amount  have  been 
held  to  afford  a  suiUcient  secuiity  were  Ihosa 
in  which  the  law  contained  aome  provlsloii 
Blating  how  payment  waa  to  be  made.  It  wai 
becBuee  sure  and  certain  provision  was  mado 
for  obtaining  compensation  that  It  was  held 
that  tbe  proviaioD  In  tbe  Constitution  waa  aat- 
Isfled. 

Lewis,  Bm.  Dom.  %  457:  Eeene  v.  Briilol,  98 
Pa.  46;  Talbot  v.  fludion,  16  Gray,  417;  Lota 
v.  Fuller.  68  Pa.  170. 

The  taking  of  land  from  a  citizen  for  Ibo 
use  of  IheLnlted  Btatea  cannot  be  conatlto- 
tlonsl  without  a  provision  being  made  for  a 
tribunal  for  tbe  ascertaiament  of  compensa- 
tion, and  for  a  method  hy  which  payment  cui 
be  enforced  by  aucb  proper  tribunal,  or  m 
pledge  of  public  faltb  being  made  that  a  dla- 
tlnct  fund  should  be  held  by  the  governmeot 
for  its  payment. 

2  Kent,  Com.  IStb  ed.  889,  tiots  f;  Blooi- 
good  V.  MoJuivik  <t  H.  R  It.  Co.  18  Wend.  «, 
81  Am.  Dec.  818;  Fto^  v.  Hoyden,  6  HiH, 
801;  Loa^ee  v.  Neitark.  88  N.  J.  L.  151;  Com- 
nectieut  River  R.  Co.  T.PVankiin  Gountg  Camr», 
127  Maaa.  BO.  84  Am.  Rep.  888;  GiUimii  v.  IM- 
ndc.  15  Oratt.  244;  People  v.  Michigan  S  li.  Oo.  9 
Mich.  496:  AA  v.  Cvmmingt,  50  N.  B.  691; 
Jaektoa  v.  Finn,  4  litl.  823;  Whilo  r.  IfnthBUIt 
*  N.  R.  Co.  7  Helsk  618;  Bvek  v.  nOhm.  40 
Wis.  674:  State  v.  Uruenger,  27  Minn.  119; 
Com.  V.  PittAurg  A  0.  R.  Co.  63  Pa  .'lO;  Mon- 
onnahtla  Nav.  Co.  v.  Coom,  0  WalU  &  8.  lH; 
Tottt  Beport,  17  Pa.  624. 

A  corporation  or  Individual  must  pay  or  a^ 
cure  the  priceof  the  property  before  it  la  taken, 
but  Ihe  state  mnit  provide  the  meani  of  paj- 
meot  at  the  passing  of  the  act. 

Be  Se^eUy  Are.  88  Pa.  609:  Orrv.  0«iiB*|f, 
64  N.  H.  6M;  J/avfrhitt  Bridge  Pn^ri.  v.Om 
Covntf  Oomre.  108  Haas.  120,  i  Am.  Ref.  &\fi-. 


ovGi.)i>'^L 


SUPBBllX  COUBT  OF  TKB  UXITSD  H^kTta, 


(M:  SOS). 

The  extended  IlIlgHtiOD  between  Ibe  Qreat 
Falls  Man ufac luring  Compimj  and  the  Uulted 
States  govermnent.  reporied  in  25  Fed.  Rep. 
521.  lia  U.  8.  645  (2B :  t$46).  and  1^4  D.  S.  KJl 
(81:  527).  ii  full  ot  this  subject 

Most  of  Ibe  CHses  upon  this  tubject  have 
been  those  ot  municipal  coTporaiioos  against 
which,  upon  the  rendition  of  a  judgmeut.  pro- 
cess could  ifiae  for  the  collection  thereof. 

lie  SedgeUi/  Ave.  68  Pa.  609. 

The  pro vLw  lo  (be  resolution  of  June  e,  1894, 
renders  the  whole  un con stltut tonal,  nuealory, 
and  void.  Tlie  proviso  in  effect  rends  "  that 
DO  obllgalion  or  tlabllily  on  ihe  pan  of  Ibe 
gDvcmmeDl  shall  Iw  incurred  or  any  expendi- 
ture made  under  Ihia  reM)luiioQ." 

UniUd  Stata  v.  Mmidcraoi,.  3  U,  S.  App.109. 

An  act  of  tbe  stare  legislaiiire,  dcvcsiing  one 
person  of  hia  properly  and  vesting  ii  in  iinulhei 
nt  a  ti\ed  compensation,  la  uucunnlltutioDal 
and  void. 

Inn  llin-ne  v.  Dorranre,  3  U.  8.  2  Dnll.  804 
(1:  Sai);  roin.  T.  PitWiarg  <£  0.  R.  (A.  68  Pa. 
20;  CHnitiniihavi  v.  VnmpbtU,  83  Ga.  625;  Kith 
».  Vhxenijo.  5tt  ill.  286. 

The  dt'tL-rniinniinu  df  what  Is  "Juslcompen- 
fBliori"  for  private  property  when  lalcen  for 
public  use  it  a  judicial  ait,  wlucb  can  pro|ierIy 
\iv  prrforuiol  only  by  the  judicial  deparimeDt 
of  Ibegovi'niment. 

Ptni-svlrania  K  Co.  i.  Baltimore  it  0.  R.  Co. 
60  JId.  SHS;  Oonnectieut  Rirer  R.  Co.  t.  Frank- 
tin  County  Comri.  137  Mass.  50,  34  Am.  Rt-p. 
33B;  Shoemaler  v.  United  SUden,  147  U.  S.  282 
(87:  170);  CharUt  River  Bridge  Propr:  v,  War- 
ren Bridge  I'raprt.  Be  V.  B.  llPet.  420  (B:7T3}. 

Geuenil  laws  rr  general  words  will  not  au- 
thorize the  condemn  a  lion  of  property  already 
devoted  to  a  public  use. 

Uovtatonie  R.  Co.  t.  Ltt  A  H.  R.  Co.  IIB 
Hani-  S9l;Boilon  A  M.  Railroad  V.  lA>ieeU  d  L. 
R.  Co.  l!;4Ma«ti.  V98;  Re  Botton  <t  A.  R.  Co.  53 
N.  T.  674;  He  Bolton.  U.  T.  <£  IF.  R  Co.  7BN. 
Y.  64:  sunt  y.  Montdair  R.  Co.  85  N.  J.  L. 
828;  Neu  Jertej)  S.  R.  Co.  t.  Long  Branch 
tJomrt.  39  N.  J.  L.  28;  Hilanukte  <L  9t.  F.  R. 
Co.  T.  FarxhauU,  28  Minn.  167;  Barb^  y.  An- 
dfner,  8M.  H.  39H;  Armingtott  v.  Hornet.  16 
Vl.  745. 40  Am.  Dec.  705;  Calet  v.  PMladdjiliia 
AE.  R.  Co.  Wl  Pa.  807;  ^nntyhania  R.  Co'i. 
Appeal,  93  Pa.  HiO. 

An  implicalinn  of  power  does  not  arise  out 
of  tbe  circiimBiiincea  of  each  parlicular  case 
■ubsequenlly  arising  or  appearing,  l>ul  the  plaie 
wbere  implied  power  is  to  be  looked  for  is  in 
theataluie  ilself. 

PeiinislTania  R.  Co^t.  Appeai,  tupra;  Penn- 
ti/lvania  R.  Co'i.  Appeal.  116  Pa.  514;  Filtf 
burg  J.  R.  Cift.  Appeal.  123  Pa.  Bll;  Gn.jT* 
Afptal.  128  Pa.  021,  6  L.  R.  A.  601;  PhiUdtl- 
pi<in.  0.  AN.B.  S.  Co't.  A^eai.  1  Moutg.  Law 
Kep.  120. 

Under  the  legislation  la  this  matter  a  pari 
only  of  a  railway  franchise  caunot  be  con- 
demued  and  taken. 

KlitabtthUnen  A  P.  R.  Co.  y.  Elizabethbntin. 
13  Busb,  238;  UuiteiUe  AX.R  Co.  y.  Bate,  13 
I.ea,  S78:  MittoviH  mt»r.  Ft  B.  AO.  R.  Co.  t. 
Uorru.  1  Eui.  222;  Porltr  y.  RoOfford.  R.2.A 
fiSO 


Stein  y.  Mobil*,  1 
18  Abb.  N.  C.  1;  Peoplo  v.  Barker.  48  N.  T. 
70;  PeopU  v.  Frtderieki.  48  Barb.  178;  Statt  y. 
SovthmOera  R.  Go.  70  Oa.  33;  Virginia  A  T. 
R.  Co.  y.  Waihington  Qjvnty,  80  Qratt.  480; 
Gei^a  T.  Atlaiilie  A  Q.  R.  Co.  B  Wood,  438; 
Lais  V.  PeopU,  87  Dl.  412. 

Tbe  property  and  traoclilties  of  a  corporation 
cannot  be  sold  piece -meal  uniter  e^Kciiliona. 

Crafiam  y.  P.  A  0.  Conal  C>.  2  Pills.  L.  J. 
N.  8.  101:  BayarcC*  Apfieal.  72  Pa.  453;  Long- 
ttreth  y.  Philadelphii  A  R.  R.  Co.  II  W.  N. 
C.  809:  Com.  V.  Sviqnekanna  A  D.  R.  IL 
Co.  122  Pa.  8C3,  1  L.  R.  A.  223 

Lands  neeessiiry  for  the  eiijoyment  and  ex- 
ercise at  a  corporate  fraachise  arc  pattK  of  It, 
and  caonnt  be  levied  on  a|)art  from  it. 

Plynwath  R.  Co.  v.  Cditdl,  39  Pu.  337,  80 
Am.  Dec.  528;  ShainoUn  V.  R.  Co.  v.  /,(rcr- 
m<w.  47  Pa.  403, 80  Am.  Dec.  552:  l.eJifg!i  O-t 
AA'aP.  Co.  y .  Xorthaihplon  Vou'ity.  8  Walts 
Js  8.  834:  Railroad  y.  Berkt  CouiUy.  0  P.i.  10. 

Mr.  JuttiM  Peekh»m  delivered  llie  opiaioD 
of  tbe  court: 

The  really  important  question  to  be  dettT- 
mlned  In  these  proceedings  fs  whether  ihe  uw 
to  which  tbe  petitiooer  desires  to  put  Ihe  lanil 
descrlbe<1  in  tbepetilionsls  that  kind  of  public 
use  for  which  the  government  of  tbe  United 
Slates  is  authorised  to  condemu  land. 

It  baa  authority  to  do  so  whenever  it  Is 
necessary  or  appropriate  to  use  tbe  laud  in  the 
execution  of  any  of  the  powers  granted  to  it 
bv  the  ConHlitutW.  EoMy.  Uniletl  Stalei.n 
U.  8.  307  [23:  449);  Cherokee  Nation  v.  Ai-ih- 
em  Kama*  R.  Co.  185  U.  8.  641-65S  f34:  26V 
301];  CZ-appM  y.  VniUd  8laU$,  IM  U.  B.  4W 
[ante.  610). 

Is  tbe  proposed  use  to  which  tbis  land  la  to 
be  put  a  public  use  within  Uiia  limitallonT 

The  purpose  of  the  use  Is  stated  in  the  Drat 
act  of  Congresa,  passed  on  the  Sd  day  ot 
March,  1893  (the  approprialiou  act  ot  1898), 
and  Is  quoted  in  the  above  statement  of  facia. 
The  appropriation  act  of  August  18. 1894,  also 
contained  the  following:  "For  contlnuiog  the 
work  of  surveying,  locating,  and  preaervliig 
tbe  lines  o(  battle  at  Geiiysburg,  Pa.,  ud  fot 
purchasing,  opening,   cooslructing.   and    fm- 


by  the  various  commands  of  tbe  Armies  of  tlw 
Potomac  and  Northern  Virginia  oti  [hat  field, 
and  for  fenclug  tbe  same;  and  for  tbe  purchaae, 
at  private  sale  or  by  condemnation,  of  such 
parcels  of  land  as  the  'Secretary  of  War  [080 
R! ay  deem  necessary  for  Ihe  sites  of  tablets, 
and  for  the  construction  of  Ibe  said  avenue*; 
for  determining  tbe  leadiug  tactical  position* 
and  properly  marking  the  same  with  tablets  of 
batteries,  reglraeiits,  brigades,  diviaiooa,  corp*, 
and  other  organlaatlona  with  reference  to  tb* 
study  and  correct  understanding  of  tbe  battle, 
each'  lal'let  lieariog  a  brief  blstorlcal  legend. 
compiled  without  praiae  and  without  censurei 
$50,000  to  be  expended  under  the  direction  of 
tbe  Secretary  of  War." 


ovGoi>^Ic 


Umrsn  STi.Tn  t.  QxTrrBBDHa  Elbctbic  R  Oa 


Id  these  acts  ot  Coonen  aDd  la  tbe  joint 
resolution  the  iDleDdeS  use  or  thia  land  it 
plslntv  Mt  forth.  It  la  stated  in  Ibe  Sd  vol  ..me 
of  Jixtge  Dillon's  work  oaMuulclpal  Corpora- 
tions (ilb  ed.).  g  800,  that  when  the  legislature 
has  declared  tbe  use  or  purpose  to  be  a  public 
one,  ila  juilgmeat  will  be  respi'Cted   by  tbe 


died  Id  the  Dole,  and.  Indeed,  the  rule  com- 
mends itself  aa  a  rational  aDd  proper  one. 

Am  lust  compensation,  which  fs  the  full 
Tftlue  o[  the  property  IxkeD.  la  to  be  paid,  sod 
the  smounl  must  be  raised  by  taxniion  where 
the  laod  Is  taken  by  the  gorernmeol  itself. 
there  la  not  much  i;round  tn  fear  any  abuse  of 
the  power.  The  fespotiBthillty  of  Congress  to 
the  people  wilt  genernlly.  if  not  always,  result 
in  a  most  conservative  fxercise  of  the  right 
It  is  quite  a  dlfTtreDl  view  of  tbe  question 
which  courts  will  lake  wben  this  power  U  del- 
egated to  a  private  corporatloo.  In  that  caoe, 
tbe  presumption  tlist  Ibe  Inlended  use  Tor 
wblfb  tbe  corporation  proposes  lo  take  Ihe 
land  is  public  la  not  so  Mrong  ns  where  the 
government  Intends  lo  uxc  Ibe  Und  llnelf. 

In  exsmiuing  an  act  of  Congte-s  it  hii-i  been 
fretjueiiily  suiil  that  ever;  intrmlmcut  Is  in 
favor  ot  lis  con^itilullonalily,  Siiib  mcI  Is  pre- 
sumed to  be  valiil  unless  it«  invalUIIiy  Is  plain 
and  appareni:  do  presumptloa  of  Invalidiiy 
can  l»e  lailiilged  In;  it  must  be  shown  clciirly 
and  iinml^lakably.  This  rule  has  been  slated 
SDd  followed  by  this  court  from  tbe  founda- 
tion of  tbe  goTcrnment. 

Upon  tbe  Question  wbclhcr  the  proposed  use 
of  this  litnd  is  a  pu'ilic  one,  ne  think  there  can 
681]  be  DO  well  founded  doubt.  "Andalso.lD 
our  judgment, the  government  has  Die  eonstitU' 
tlonal  power  to  coudtnin  Ihe  laud  for  the  pro- 
posed use.  It  Is,  ot  course,  Dot  necessarr  that 
tbe  power  of  comlemnnlion  for  such  purpose 
be  expressly  giveD  by  Ihe  Coaslllulion.  The 
right  lo  couilemn  at  all  is  not  so  given.  It 
results  from  ihe  powers  that  are  given,  and  it 


Congress  has  power  lo  declare  war  aud  to 
create  and  equip  armies  and  navies.  It  has 
llie  great  power  of  taintion  lobe  exerclsi'd  for 
the  common  defense  and  ccueral  welfare. 
IlaviDE  sucb  powers,  It  haK  such  oilier  and 
implied  ones  us  are  necessary  and  appropriate 
for  the  purpose  of  carrjing  the  powers  cic> 
pretsly  given  Inlo effect,  Auy  aclot  Congress 
which  plaluly  and  dirtctly  tends  to  enhance 
the  reiipect  sad  love  of  the  citlxen  for  the 
Instliuiions  of  his  country  atid  to  quicken  and 
■trenglhen  his  motives  lo  defend  Ihetn,  and 
which  is  germane  lo  and  Intimately  connected 


must    be  valid.      This   proposed    _._    

within  such  descrlpilnn.  The  provision  comes 
wllhin  Ibe  rule  laid  down  by  Chief  Justice 
Marshall,  in  McVulloch  v.  Maryland.  17  U;  S. 
4  Wheat.  421  [4:  605],  in  Ibese  words:  "Let 
tbe  end  be  leciiloiaie,  let  It  be  within  the  scope 
of  the  CoDstitutlon,  and  all  means  which  are 
appropriate,  which  are  plainly  adequate  to  that 
end,  which  are  not  prohibited,  but  consistent 
with  tbe  letter  and  spirit  of  the  CoDstitutloD, 
are  const itutional." 
IM  U.S. 


Tbe  end  to  be  attained  by  this  propoaed  use, 
as  provided  for  by  tbe  act  of  Congress,  li 
Ifgltimate.  and  lies  wltbin  the  scope  of  lh« 
Constllutlon.  The  battle  of  Qellysburg  was 
one  of  the  great  battles  of  the  world.  Tha 
numt)erB  contained  Id  the  opposing  armies 
were- great;  the  sacrifice  of  life  was  dreadful; 
while  Ibe  bravery  ami,  indeed,  heroism  dta- 
pkyed  by  both  the  conteodlng  forces  rank 
with  the  highest  exblbiiicm  of  lho>e  (iiislities 
ever  made  by  man.  Tbe  importance  of  Iha 
issue  involved  in  tbe  conti-st  of  which  Ihia 
great  baltic  was  a  part  rminot  be  overeslf. 
m«ted.  The  exisiencu  of  Ihe  piivpriiment 
ilseir  and  Ibe  perp'.'tulty  of  our  liistltuiinns 
depended  u|>onlliere»ult.  V«lu'il'it'leM"n>"  In 
Ihe  arl  ot  wnr  can  Dowbelc'irni'd"froni[OH3 
an  examiDatlon  of  this  great  batlletleld  in  cmi' 
Dcction  with  Ihe  history  ot  the  evento  which 
there  took  place.  Can  it  l>c  that  the  govcm- 
nicnl  la  without  power  lo  presi'rve  the  land. 
>in>l  properly  mnrk  out  the  various  sites  upon 
which  this  slriigcte  look  place  I  Can  it  not 
erect  Ihe  monuments  provldeil  for  l>y  llic«o 
acts  of  Congress,  or  even  tnke  poi«i'i«l<'n  of 
the  field  of  battle  In  the  nsnie  and  tor  ihu 
brncfit  of  all  the  citiicns  of  thecniinlry  for 
the  present  and  for  Ihe  fuiure  T  ii'iii  h  a  iioe 
seem*  necessarily,  not  onl^  a  piiUlii:  use.  but 
one 'o  diwHv  connected  with  iho  wdfnre  of 
Ihe  Rriiublir  ilsilf  aK  to  lie  within  the  i>ci«i-ra 
gmiiied  Congress  Iiy  the  Consllliillon  for  ibo 
piirpiise  i>[  prolerting  and  prtM-rving  the 
whole  country.  It  would  be  a  great  <>l>j<Tt 
lesKon  lo  nil  who  looked  upon  this  land  thus 
cared  for.  and  it  would  show  a  proper  reciig- 
uitlon  of  tbe  great  things  that  were  done  there 
on  those  momenliius  dny».  By  llils  use  tho 
government  manifests  for  tlie  lieuefit  of  all  lis 
citizens  Iho  value  put  upon  the  services  hiiiI 
exertions  of  the  cliiiteD  soldiers  of  that  iHTimi. 
Their  successful  cffnrl  to  preserve  Ihe  iniegrily 
and  Bolidiirlly  of  tbe  great  Ilepuiilic  of  nvxlern 
times  is  forcibly  imprefsed  uimn  i-very  one 
who  looks  over  tbe  Held.  The  value  of  tho 
saerlllces  then  freely  maile  is  rendered  plainer 
and  more  durable  by  the  fuel  thai  the  govern- 
menlof  Ihe  United  Slates,  Ihroui-di  Its  nprc- 
sentatlves  In  Congri-ss  assembled,  apprii'ljiies 
and  endeavors  lo  perpetuate  il  by  this  most 
suitable  recognition.  Sucb  action  on  Ihe  part 
of  Congrvj^  touches  tbe  heart,  anil  conies 
borne  to  the  imagination  of  evtry  citizen,  and 
greatly  lends  lo  enhance  his  Invcand  ii'spinl 
for  lbo»e  insiitullons  tor  which  ilii'>c  heroic 
Sflcrlllpca  were  made.  The  grealit  lliu  love  of 
tbeclllEen  for  the  instlluliiins  of  bis  country 
llie  greater  Is  Ihu  dependence  propiTly  lo  lie 
placed  upon  him  for  their  defense  iu  time  of 
necessity,  and  il  is  to  such  men  that  llie  couu- 
try  musi  look  for  lis  safely,  Tho  iiislllulions 
of  our  country  which  were  lavcd  at  this 
enormous  expenditure  of  life  and  pM|H.-rly 
ought  to  and  will  be  regarded  with  pnipor- 
tionate  afTei'tlon,  Hero  upon  this  bultlo- 
field  Is  one  of  the  proofs  of  that  expenditure, 
and  Ihe  sacrlflcea  are  renilcrcd  more  obvious 
and  more  easily  appreridtcd  when  such  a  bat- 
tlefield Is  preserveil  by  the  government  ni  tbo 
•public  expense.  Tbe  right  to  lake  lan(1[0S3 
for  cemeteries  for  the  burin!  of  the  deceased 
soldiers  of  the  country  resta  on  the  same  foot- 
ing and  is  connecied  with  and  springs  from 
(81 
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tii«  uime  powers  of  tbe  Constitution.  It  seems 
very  clear  tb&l  tbe  govcTDmeDt  has  ths  rlcht 
to  buiy  its  onn  soldiers  and  to  see  to  It  tliai 
their  gr&ves  shall  not  remaJD  uoknown  or  un- 
ItODored. 

No  Darrow  tIcw  nf  tbe  character  of  tbia 
proposed  use  should  be  taken.  Its  Dallonal 
cbarscler  and  Importance,  we  think,  are  plain. 
The  power  to  cocdemo  For  this  purpose  need 
not  be  plaloljand  uumislakablj  deduced  from 
•ny  one  of  the  particularly  specified  powers. 
Any  number  of  tboae  powers  may  be  grouped 
together,  and  an  Inferecce  from  them  all  may 
be  drawn  tliat  tbe  power  claimed  bas  been 
conferred. 

It  is  needless  to  enlarge  upon  tbe  subject, 
ftnd  the  duterminalion  is  arrived  at  without 
heBltallon  thai  the  use  Inlcndnd  as  set  forth 
Id  the  petition  in  this  proceeding  Is  of  that 
public  nature  which  comes  wllhln  the  Cod- 
stltultooal  power  of  Conijresa  to  provide  for 
by  Ihe  condemn  all  on  of  land. 

Second.  It  is  objected  that  the  appropria- 
tions made  by  the  several  acts  of  Congress  had 
been  eiliAUSted  when  tbe  afnendcd  answers 
were  put  in,  and  that  the  proviso  altsrhcd  to 
tbe  joint  resoltitlon  atiovc  menlinnud.  pro- 
hlbillnK  any  expenditure  other  than  such  as 
might  be  npprnpriuled  in  that  session  of  Con- 
gress, renders  it  impo^tible  forlbc  land  owner 
to  obtain  payment  with  any  certainty  for  his 
properly  tliat  might  bo  taken  from  him.  Al- 
though It  is  set  up  In  the  answer  of  the  electric 
company  to  the  petition  filed  on  tbe  part  of 
tbe  United  States,  the  fact  that  the  fund  ap- 
propriated has  been  exhauated  does  not  appear 
by  any  evidence  contained  in  either  record. 
Bo  far  as  this  court  can  see  from  the  record, 
(here  is  an  appropriation  amounting  to  (70.000, 
for  tbe  purpose  of  obtaining  land,  s  part  of 
Which  hts  been  found  to  be  worth  ^0.000, 
Uid  Ihe  other,  and  much  smaller  portion,  is 
not  valued.  The  proviso,  therefore,  would 
Mem  to  be  immaterial,  as  the  appropriations 
were  much  larger  than  tbe  value  of  the  land 
to  be  taken.  The  mere  fact  that  Congress  lim- 
ited the  amount  to  be  appropriated  Tor  the  pur- 
0841posea  Indicated  does  aot  'render  the  law 
providing  for  the  liking  of  the  land  Invalid. 
e/tcemaker  r.  UniLd  Stata.  1*7  U.  S.  282-802 

ET:170-1B6].  Mr.  Justice  Shiras  In  dellver- 
R  the  opinion  of  the  court  in  the  case  cited, 
■afd ;  "The  validity  of  the  law  Is  further  chal- 
lenged tKcause  tbe  aggregate  amount  to  be  ex- 
pended in  Ihe  purchase  of  land  for  the  park  Is 
limited  to  tbe  amount  of  $1,200,000.  It  is 
tnid  that  this  is  equivalent  to  condemning  the 
lands  and  fixing  their  value  by  arbitrary  en- 
Ktment.  But  a  glance  at  the  act  shows  thai 
tiie  property  homers  are  not  affected  by  tbe 
limitation.  The  value  of  the  lands  is  to  be 
agreed  upon,  or,  In  the  absence  of  agreement, 
U  to  be  found  t^  appraisers  to  be  appointed 
by  the  court.  The  intention  expressed  by 
dongresB.  not  to  go  beyond  a  certain  aggregate 
expenditure,  cannot  l>e  deemed  a  direction  to 
the  appraisers  to  keep  wllhln  any  given  limit 
in  valuing  any  particular  piece  of  property. 
Jl  is  not  unususl  for  Coagre>ia. In  making  appro- 
priations for  the  erection  of  public  buildings, 
iDcluding  tbe  purchase  of  sites,  to  name  a  sum 
beyond  which  expenditure  abnll  nut  be  made, 
but  nobody  ever  thought  that  Micb  a  limlUt* 


lion  bad  anything  to  do  with  what  tbe  owners 
of  property  should  have  a  right  to  receive  in 
cafe  proceedings  to  condemn  bad  to  be  re- 
sorted to."  It  it  appeared  by  proof  that  Uie 
appropriation  for  the  purpose  indicated  had 
been  exhausted  before  tbe  proceedings  had 
been  commenced  to  lake  the  land  In  contro- 
versy, or  during  tbe  hearing,  then  the  pro- 
vision in  the  joint  resolution  directing  that  no 
obligation  or  liability  upon  the  part  of  Uie 
government  should  be  incurred,  or  any  cxpen- 


session  of  Congress,  would  give  riae~lo  a  very 
serious  question.  It  is  not  now  presented. 
Congress  has  the  power,  even  now,  to  appro- 
priate moneys  for  this  purpose  In  addition  to 
that  which  it  appronrialed  in  the  two  acts  of 
1B83  and  1804,  This  court  cannot,  therefore, 
upon  tbe  record  as  it  stands,  give  Judcmeut  for 
the  land  owner  on  the  ground  Ihal  Ihe  appro- 
priation for  the  land  has  been  exhHustell  in 
other  ways,  and  that  Congress  probililted  the 
incurring  of  any  obllgalion  to  a  greater  extent 
than  the  monevs  then  appropriated. 

Third.  Another  objection  taken  la  the  court 
below,tbongh*uot  decided  by  Ibnt  court,(<l85 
but  which  counsel  for  defendant  in  error  now 
urges  ss  an  additional  ground  for  the  affirm- 
ance of  the  judgment.  Is  that  the  land  pro- 
posed to  be  taken  in  this  proceeding  was  al- 
ready devoted  to  another  public  use,  to  wit, 
that  of  the  railroad  company,  and  (bat  It 
does  not  appear  that  it  was  the  Inientton 
of  CoDgress  to  lake  land  which  was  de- 
voted to  another  public  use.  The  defend- 
ant in  error  concedes  what  is  without  doubt 
true,  that  this  is  a  question  of  Inteutioa 
simplyi  the  power  of  Congress  to  take  land 
devoted  to  one  public  use  for  another  and  a 
different  public  use  upon  making  Just  com- 
pensation cannot  be  disputed.  Upon  looking 
at  tbe  two  acta  of  Congress  and  the  joint  reso- 
lution of  June  6,  1694,  above  referred  to,  in 
the  latter  of  which  it  is  stated,  "There  is  Im- 
roloent  danger  that  portions  of  said  battlefield 
may  be  irreparably  defaced  by  the  conalnic- 
tlon  of  a  railway  over  the  same,  thereby  mak- 
ing Impracticable  Ihe  execution  of  the  provi- 
sions of  the  act  of  March  8.  1803,"— we  think 
It  Is  plainly  apparent  that  Congress  did  intend 
to  take  this  very  land,  occupied  and  used  by 
this  company  for  its  railroad. 

Further  elaboration  is  unnecessary.  It  Is  so 
plain  to  our  minds  that  extended  argument 
would  t>e  unprofitable. 

Fourth.  It  is  also  objected  that  the  excep- 
tion below  Is  valid,  wherein  It  was  staled  that 
all  of  tbe  land  of  the  railroad  company  ought 
to  be  taken,  if  any  were  to  be  taken.  The  use 
tor  which  Ihe  land  is  to  be  taken  having  been 
determined  to  be  a  public  use.  the  quantity 
which  should  be  taken  Is  a  legislative  and  not 
a  judicial  question.  ShomiakeT  v.  Uniiti 
Slata,  147  U.  8.  282--298  [37:  170-1841.  Aa  to 
the  eSecl  of  the  taking  upon  the  land  remain- 
ing, that  is  more  a  question  of  the  amount  of 
the  compensation.  It  tbe  part  taken  bv  the 
government  is  essential  to  enable  tbe  railroad 
corporation  to  perform  it*  functions,  or  If  the 
value  of  the  remaining  property  is  impaired, 
such  facts  might  enter  Into  the  question  of  the 
amount  of  tlu  compenMti<»i  to  be  awarded. 
,^        160  U.S. 


18M.       Uioux  Cm  &  St.  P.  R.  Co.  t.  U.  8.    Stati  or  Ho.  r.  State  of  Ia.      683-689 

JfoTtangaliela  Jfae.  Cb.  v.  Uniltd  Btaiet,  148D.  and    turalsbed    \sj    tbe    railroad     cotupanj'. 

a  813.  StIS,  S34  [87:468.  470].       ,  Other  mqUdcm  In  the    same   coanectlon  aro 

Firib.  It  iB  alsoubjected  that  the  petlllon  aubject  to  the  like  crilicism.  But  tliin  fnac- 
doei  not  alleRB  that  the  Secretary  of  War  ha«  cuiacy  of  Htatement  does  nol  aflcci  In  any  de- 
declded  It  to  be  necessary  to  take  IbU  land.  A  gree  tbe  grounds  upon  which  tbe  court 
yiprii'inl  of  tbepetUionsbowsttialtbealleealioD  reached  (be  conclusion  thnt  tbe  dlHgram  ot 
680]  'tlierelQ  coDlalned  upon  this  subject  Is  IB6T  should  Dol  control,  end  (bat  Ibe  measure- 
not  very  clear.  It  ml|;ht  possibly  be  regarded  ment  anil  diagrani  of  1887  should  be  laken  as 
M  sumciently  alleged  in  an  orgumentatlTe  the  basis  for  determining  tbe  area  of  the  ndd- 
klnd  of  way,  but  li  certalnlv  is  not  as  plainly  numbered  sectioos  wilbin  plsce  limits. 
alleged  as  It  ought  lo  be.  'The  petition,  hiw-  None  of  tbe  other  mailers  mentii>Ded  in  Ibe 
erer,  can  be  easily  amended  on  application  lo  petition  for  a  rehearing  require  apccial  nolire. 
the  court  below  before  further  proceedings  The  Ylews  therein  pre.«cnted  were  fully  ron- 
are  taken.  sidered  by  the  courl  before  the  original  opinion 

Tbis,  we  think,  compleles  the  review  of  the  was  filed.     Tbe  point  now  pressfd  by  cnnoEicI 

material   questions   prescuted  by  tbe  record,  as  to  errors  in  the  matter  of  addition  is  imnia- 

The  Srst  and  important  queettoo  ia  regard  to  terial.eveuif  itbe  wellleken;  for,  >TlisIever  the 

whether  the   proposed   use  is   public  or  not  excess  in  the  quaotltv  of  luiid  rcccivi-d  by  tho 

having  been  determined  in  favor  of  the  United  mllrosd  ciimpany,  tbe  result,  in  the   prcw.>nt 

State-:,  ire  are  not  deposed  to  take  any  very  case,  will  be  the  same  as  slated  in  Ihe  opinion, 

tecbnical  view  of  the  other  questions   which  namely,   that   tbe   railroad   compiiny    is    not 

might  be  subject  to  amendment  or  to  further  eniitled  lo  any  of  Uie  lands  Aire  in  dUpiite, 

proof  upon  tho  benring  below.  whatever   may   be   the  aggregate  qus  a  I  ilj  ot 

Thf  jiidgitient  of  the  etTCuit  court  in  eadt  eaie  acres. 
fntMf  ba  rticrted.  and  l/ie  tiaird  rtmitled  to  thnt        Tlit  application  for  rthiaring  it  denied, 
teurt,  itilh  direction*  to  ffranl  a  tuts  trial  intach. 


SIOUX  CITY  &  ST.  PAUL  RAILROAD   STATE  OP  MISSOURI,  Complainaiit.[OBS 
COMPANY.  AppU.,  t>- 

"•  STATE  OF  IOWA. 

UNITED  STATES, 

(See  B.  C.  Reporter's  ed.  668-02). 
<8ee  B.  C  Reporter's  ed.  (86,  toti. 

„  ,  J     .'j  Boundary  line  bettteen  too  tldtet. 

Rtheanng  denied. 

This  court  appoints  commMlonen  (o  Und  and  r^ 
AiTehearlnr  wlllnot  be  rranted  when  the  prin-  designate  vita  proper  and  durable  monumenla 
etpal  matters  ptesented  In  tbe  petlUon  have  portions  orabouiidarr  Itne  hetveen  [wo  slates, 
alreadr  beon  lull;  ooosldered.  and  tbe  odI;  addi-  heretofore  marked  under  a  decree  at  this  eourt, 
tlouBl  point  «□  which  tbe  rehearing  Is  asked  Is  vblob  hare  since  become  oMIteniied.  and  dlrrcw 
Inmaljrlalandoannotaffeot  tlleTeau]^  theeiperwes.  Inoludlux  pay  fur  the  oommleslon- 

le  paid  by  sucb  slates  equally. 


r\N  PETITION  for  rehearioit.    Denied. 


Decided  Fi&ni- 


See  tame  case.  16BU.  S.  349,  807 (ante,  177, 

*^«««-.  J   W  S— ..  «nrf  A.„  R   v.».—  ^  "'  Missouri,  complainant,  agains'l  the  Slate 

f™rC^nr',r  and  «eo.  B.  Yo*ns  ofi„wa.  defend.inl,  lo  ascenaiS  and  establUb 

lor  appellanls.  .......  the  Borfbern   boundnrr  line    of   the  slDle    of 

0,n™f-f?/.™l^r'*'''-^^'"'  ^""""^  Missouri,  it  being  IheboundHrv  line  between 

Ueneral,  for  appellee.  j^^  pomplainant   and  tbe  defendant,  and  for 

inalfon  of  tbe  cerliflt-d  list  of  lands,  ba»ed  on  the  '  /^A„„l.i„. 

G»lYdiii!jTam  orisiually  furnitliedbt,  the  rail-  ".-ompiaini. 

road  eompany  to  the  Secretary  of  t/ielnleritir  and  In  the  Supreme  Court  of  the  United  Stales  of 
transmitted  by  tbe  General  Land  Office  lo  tbe  America,  in  Vaeatiim   1885 

localland  offlceon  tbe2Blh  of  August,  18fl7,it  „       „  „  „       ,   .  , 

Is  found  that  tbe  actual  area  oftheoddnum-  Thb  Statb  OT  Mibsodri,  COTipfamanf,  1 
bered  wclions  within   the  plarc   limits  of  the  ,"■         _  ( 

Sioua  CilT  road,  ezcluding  odd  numbered  sec-         T™  State  of  Iowa,  Seipondent.      ) 

!i^*^Jj^.'°  !;^n,^^^i"!ri  ^w^Jifl'it  "'  ""■       H.  P.  Walker.  Attorney  General  of  Ihe  slat. 

1«S  ,^,  .;.„  1  ?,M    i^  247,478.95  acres;  f   Misaourl,  ac  ing  In   accordance   with   the 

■ad  the  actual  area  within  Ihe  connicttne  place  _    _■  ■  »    _       .    i  .u i       _  _i.i 

jErc-0™.    't^X^^.  r."^":2  u.d.,.l..dlJ.„.fU..^..n,.,.l..,e... 
prepared  in  the  Department  of  the  InUrior,       Non.-Ai to  fudlcKiI  wltlsmentor  riots  boundo- 

boi  it  was  based  on  the  original  mrvey  made  rta,  we  oote  to  Metmtta  t.  Iowa,  M;  nt. 
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mpectfuIlT  tUtM  Uiftt  heretofore,  to  wf[,  od 
tbc  19tb  clay  of  Jul;,  A.  D.  1B30,  tbe  people 
UvlDg  iD  tlie  territory  of  MiB.iourl,  in  ^ureu- 
ance  of  ro  act  of  tbe  Caogreu  of  .the  Ualted 
fiifllpg  of  America,  approved  Miircb  6.  a.  d. 
1H20,  by  their  re preseots lives  in  convention 
a^tcmbled .  did  organize,  form,  and  esiRlt'iKb  a 
fri'c  and  iiidcpendcDl  Rlate  by  Ihe  name  of  tlie 
Hiiile  of  Mii^FOuH,  and  tor  the  goveranient 
tlitienf  did  iidopt  a  Conatiiulion  fa  nbicb  are 
desciibed  ilie  following  boundaiiea  of  aaid 
stale: 

"Itcsiuning  in  tbe  middle  of  tbe  MIsilBsippI 
river,  un  (be  paiallel  of  S6°  of  north  latitude; 
Ibence  west  alon,^  Ibe  enid  parallel  ot  latitude 
10  tbe  St.  Francola  river;  llience  up  and  fol- 
luwiii.^  thecoiirecof  Ibat  river  ia  the  middle 
of  tlic  main  clinniiel  thereof  lo  the  parallel  of 
latitude  cf  StO" -10';  tbence  west  alon/rtiic  same 
lo  a  |>oinl  wliere  the  said  parallel iaiiiltrseried 
by  a  moridiiia  line  paesini;  tbrougb  the  middle 
of  Ibf  moiilh  of  tbc  Kansas  river,  where  tbe 
Mine  I'Miptiei  tulo  the  Mlasourl  river;  thence 
from  iIk-  pntnl  Bforcs:iid  norlb  alont;  ilie  said 
tnrTi'linii  Hue  to  thcloli'TsectioDof  IbepumllH 
of  latitude  nbicli  piis-es  lbmu)ih  tbe  rapid? 
of  tlic  river  D<s  Muiues,  making  bhIU  line  cor 
mponil  nlth  ibe  Indiou  boundnrv  line;  tliencc 
cast  frnm  the  point  of  inlcrM'Clion  last  afore- 
MJd  ;ilunc  Ibe  Enid  parallel  of  laiilude  to  Ibe 
middle  of  liic  cliatinel  of  the  main  fork  of  tbe 
mid  riviT  Dca  Jloiiics;  thence  dowD  along  the 
iiiiddli:  lit  tlie  mail)  rliannel  of  the  daid  river 
Den  Mt.incs  lo  the  moulb  of  Ibe  same,  where 
ltem)i(i('S  iiJtoibeMii'siHiippi  river:  thence  due 
«aNt  lo  Ih'-  middle  of  Ibe  inalu  rhnnnel  of  the 
Misxi  s{|>pi  riviT:  Ibencedonn  and  foDuninc 
tbc  rouiw  of  llic  Mi'.-i-sippl  river  In  ibe  mlif 
die  o[  Ibe  milD  channel  Iliereof  to  the  place  of 
bi'jriunini;." 

That  i^aid  ConatituMon,  with  the  foregoln'; 
description  of  Ibe  biiuiid^irieq  prc^ribinf;  ihe 
terrtioii:)!  limlls  of  Ibe  Kaid  ttaie  of  Missouri, 
was  Bulmiitlt'd  to  the  Ciju;:ress  of  the  United 
Slates  of  America  aod  \)y  a  reiiolution  of  that 
bo<l J  approved  March  3.' «.  O.  1S2I;  that  tbe 
said  stale  of  Misrauri.  with  Ihe  bnuiidHrlea  as 
Bliove  set  forth,  wbb  admi'tetl  into  the  Federal 
Union  aa  an  indcpcDdrot  aoveieigti  stale;  sod 
the  President  of  the  United  States  of  America, 
by  bis  t>roclamRtion  dated  Au<;u9l  10,  a.  d. 
11121,  in  ptirsuHDce  of  the  said  resoluiioa  of 
tbe  Coiigresa  of  tbe  United  States  of  America, 
did  annouDce  tbe  fact  of  such  coDnpliance,  ami 
Ihcreitpon  the  ndmisMon  of  tlie  said  state  of 
Missouii  into  the  Union  as  one  of  Ibe  lovcr- 
cij:n  hintcs  aforeo.iid  t>cmmc  complete. 

That  by  the  action  of  tbe  JepiFlnlure  of  the 
■Inic  of  liilis.''i:uri  In  the  manner  prescribed  by 
Ihe  Coustiluiion  ibereof  for  altering  or  amend- 
lug  the  &anie,  sod  nitb  tbe  assent  ot  tbe  Con- 
i;re»i8  of  ibe  Uiiiled  Stales  of  America  a  a  evi- 
denced by  an  Set  of  Ibot  body  approved  June 
7,  A,  D.  I8!!6.  (be  boundaries  of  tbe  slate  of 
Missouri  were  in  that  rear  so  altered  and  ex- 
tended as  lo  include  all  ibe  tract  of  land  lying 
OD  the  north  side  of  the  Miasiouri  river  and 
west  of  tbe  orii.'innl  weBtern  bniindaryot  tbe 
•nid  slate,  to  U7nt  Ihe  na)d  addition  to  ibe  ainte 
tit  Missouri  is  liounded  on  the  west  and  smith 
by  the  middle  of  tbe  main  cbaoncl  of  the  Mis- 
•ouri  liver,  and  on  tbe  notib  by  the  original 
nonhem  boundarr  Uh  of  said  Mate  when  the 
(84 


tame  Is  coDtinned  in  a  right  line  due  vest  to 
tbe  middle  qf  tbe  main  channel  of  the  Missouri 

And  the  raid  complainant  stales  that  by  vir 
tue  of  Ihe  CoDstiiuiion  of  the  state  of  Mis- 
souri aforesaid,  the  said  resolution  of  Cod- 
gress  admitting  tbe  said  stale  inlo  the  Union, 
the  said  amendment  lo  Mid  Conatitulion,  and 
Ibe  aaid  act  ot  Congress  of  June  7, 1880,  A-  d., 
sanclioniog  aod  approving  Ibe  said  amentl- 
menl,  as  well  as  that  of  ea^  Conatitution  that 
haa  heretofore  been  adopted  by  the  state  ot 
Missouri,  including  tbe  organic  law  now  Id 
force  In  aaid  stale,  lo  wit,  the  ConsiiiutioD 
adopted  In  said  stale  in  1S7S,  the  true  and  law- 
ful boundary  of  the  state  of  Missouri  is  Ibe 
parallel  of  latitude  which  passes  through  the 
rapids  of  (be  river  Des  Moines,  makim^  ibe 
said  parallel  ot  latitude  correspond  willi  Iba 
"Indian  boundary  line"  established,  marked, 
nml  defined  by  a  stvvey  made  by  one  John  C. 
Sullivan  in  the  year  1816  under  Ibe  direction 
and  authority  of  tbe  United  States  govern- 
ment, which  said  Indian  boundary  line  exieuda 
from  the  middle  of  tue  main  channel  of  the 
Missouri  river  on  tbe  west  to  Ibe  middleof  Ibe 
cliannel  of  ihe  main  fork  of  tbc  said  river  Dea 
Moines;  ibence  down  along  the  middle  of  the 
main  cliannel  of  tbe  said  river  Des  Moines  to 
Ihe  mouth  ot  the  same,  where  it  empties  into 
tbe  Mi.'siesippi  river;  Ibence  due  east  to  Ibe 
middle  of  (be  main  channel  of  tbe  Mississippi 
river;  tbal  by  virtue  of  said  Conatitiition  and 
laws,  including  the  Constitution  and  laws  now 
in  force  In  (be  suld  slate  of  Missouri,  said  state 
is  entitled  to  tbe  possession,  JurisdicttoD,  and 
sovereignty  over  alt  the  territory  included 
within  tbe  said  boundary  and  soiilh  of  aaid 
northern  boundary  as  above  described,  aifd 
tbal  said  stale  of  Missouri  baa  of  right  all  of 
the  lawful  power  and  autboriiy  to  possess,  en- 
joy, and  exercise  full  Jurisdiction  and  sover- 
eignly within  and  over  tbe  said  territory  which 
an  independent  stale  could  or  caneiercke  wblle 
a  member  of  Ihe  United  States. 

Complainnnl  states  that  Ibe  said  state  of 
Missouri  bas  eonsianily  held  ^session  of  all 
said  territory,  and  hns  exercised  jurisdiction 
and  Boven-ignty  over  the  same  until  hindered 
and  disturbed  therein  aa  hereinafter  set  forth, 

Compisinant  states  that  some  time  In  Ihe 
year  1848  tlie  people  livins  wllhin  Ibe  lerrl' 
lorv  lying  norlb  of  Ibe  said  state  of  Missouri 
and  west  of  the  Mlaslvippi  rivet  organized  a 
slate  government  for  themselves  and  assumed 
the  name  ot  Ibe  "  state  of  Iowa."  wbicb  stale 
was  afterwards  by  the  Ckingtesa  ot  the  United 
States  of  America  admlitea  Into  the  Federal 
Union  ai  a  aovereign  and  Independent  slate 
upon  an  equal  footing  with  (he  orljjinal  etalea 
and  with  certain  territorial  limila.  the  aoulb- 
em  boundary  of  which  wai  made  idendcol 
with  the  Dorthern  boundary  of  tbe  •(a(e  ot 
Missouri. 

Complainant  states  that  since  the  organiza- 
tion of  the  Bovernment  ot  the  state  of  Iowa 
and  the  admission  ot  the  said  state  into  tbe 
UotoD  as  aforesaid,  said  stale  haa  claimed  to 
have  Juriiidiction  and  sovereignty,  and  ia  U- 
tempting  to  exercise  the  same  over  a  part  ot 
tbe  territory  lying  BOuth  of  the  northern 
boundary  ot  the  alale  of  Missouri  u  above 
KtforUt;  that  the  wldatate  of  Iowa  lua  taken 
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BCtnal  poswBsloD  of  a  psrt  of  tbe  tenltoiy  of 
ttie  ataie  of  HUsourl  lyiog  In  the  coudIt  of 
Mncer,  la  tbe state  of  MUaourl,  suet  Boulb  of 
the  nortbern  bunodHr;  lioe  of  ssid  state  be- 
tween Ibe  aaid  county  ot  Hercer,  in  the  state 
of  UisBouri,  and  Ibe  county  of  Decatur,  in  tbe 
■Itie  of  Iowa,  aod  tbe  said  state  of  Iowa  is 
kttemptlnp;  Ibrou^b  ber  officials  to  administer 
b<r  ian>s  in  tbe  said  count;  of  Hercer.  in  the 
state  of  Missouri,  and  U  claiming,  as^rtiDg, 
and  attempting  to  exercise  soTereiguiy  over 
tbal  poTlJoD  of  tbe  said  connt;  of  Mercet  ly- 
ing soutb  of  tbe  said  state  tine  and  between 
tbe  nOtb  and  GSlb  mile  posts  heretofore  legally 
Ctlablished  along  said  nortliero  bouodary  Ime: 
Ibat  said  stale  of  Iowa  bas  obslrucled  and 
hindered,  and  is  sUll  ottstrucling  and  bioder- 
ing,  tbe  officers  of  tbe  state  of  Missouri  and 
Ibe  courts  thereof,  from  executing  and  ndmin- 
blering  tbe  tans  of  tbe  said  state  of  Missouri 
wltbin  said  territory  aod  soutb  of  said  notlb- 
etD  boundary  line  of  tlic  said  state  of  Mi^isourl 
and  between  the  points  before  mentioned; 
Ibat  the  said  stale  of  Iowa  In  so  wrongfully 
claiming  and  asserting  jurLidiction  over  a  pan 
of  said  territory  lying  soutb  of  the  northern 
boundary  line  of  tbe  said  stale  of  Missouri  is 
hindering  said  state  of  Hiasouri  In  the  ad- 
niniatralioD  of  her  laws. 

Coniplainanl  states  that  by  a  proceeding  in- 
stituted in  tbe  Supreme  Court  of  tbe  United 
Slates  at  its  January  term,  1849.  by  the  slate 
of  Missouri  anslnst  the  state  of  Iowa,  and  a 
like  proceeding  Instituted  at  the  same  time  Id 
the  same  court  by  the  elate  ot  Iowa  against  tlie 
state  ot  Missouri  to  settle  a  conlrorersy  that 
had  Iben  arisen  between  the  two  said  slates 
respecting  tbe  true  location  of  tbe  line  divid- 
ing them.  It  was  agreed  bv  said  court,  after  en 
examiaalion  of  all  the  facts,  ibat  $ai'l  Ixiund- 
ary  line  was  and  should  be  Identlcn)  with  tbe 
line  known  as  the  "Indian  boundary  line," 
which  bad,  as  aforesaid,  lieen  run,  established, 
anil  defined  by  Ibe  survey  made  under  tbe  au- 
Ibori^  of  the  United  Slalea  government  by 
•aid  JobQ  C.  Sullivan  in  the  yenr  ISIft;  that 
tinder  tbe  provisions  of  said  decree  H.  B.  Hen- 
dershot  and  li.  W.  Weils  were  by  said  court 
named  as  commissioners  to  find  and  remark 
tiiid  boundary  line  belwcen  said  slates  as  es- 
tablished by  said  John  C.  Suliivan:  that  said 
R.  W.  Wells  Bubseqiieutly  reaiened.  and  one 
W.  Q.  Minor  was  appointed  In  bis  steadi  thai 
said  commissioners  prncceded  upon  their  sp- 
pointment  to  find  and  remark  with  permanent 
end  durable  -       ■"  ■ 


van  aa  aforesaid,  and  at  the  December 

1850,  of  said  court,  formally  repnrled  their 
finding  In  regard  thereto;  that  thereupon  the 
Mid  Supreme  Court  of  the  Uniltd  Statea  de- 
creed that  said  Sullivan's  line  so  surveyed  and 
remarked  by  said  commissi  on  era  was  and 
abonld  constitute  tbe  true  bouodory  line  be- 
tween the  said  stales  of  Missouri  and  Iowa; 
that  said  boundary  line  so  marked  out  by  said 
Sullivan,  remarked  by  said  commissioners, 
and  decreed  to  be  the  boundary  line  between 
Mid  states  by  tbe  said  Supreme  Court  Is  the 
Una  DOW  asserted  and  held  to  be  the  boundary 
Hoe  between  said  slates  by  the  said  slate  of 
Uiwourl:  that  the  Jurisdiction  and  sovetelKOty 
tt  the  aaid  alate  of  Mlsw>ut1  bare  been  ezer- 
IM  D.  S.  U.  a..  Book  40. 


died  over  all  of  said  territory  iTtng  wooih  of 

said  boundary  line  except  when  hindered  aod 
prevented  by  said  stateof  Iowa  and  bercitizena. 

Complainant  slates  that  It  Is  bleblj  Impor* 
tan t  to  ibe  atalea  of  Iowa  and  Missouri  that 
thequestion  of  boundary  should  bespeeiiilf 
and  Anally  settled;  (hat  heretofore  the  peace 
of  the  people  of  tbe  stales  of  Missouri  aod 
Iowa,  especially  in  Ihe  counly  of  Mercer,  Id 
the  former,  and  tbe  county  ot^  Decatur,  In  tba 
laller,  have  been  seriously  disturbed  in  conse- 
quence o[  frequent  conflicts  of  Jurisdiction 
arising  from  dltierenceii  ot  opiolon  as  to  tbe 
location  of  tbe  aald  slate  line  between  said 
counties. 

Complainant  further  states  Ibat  the  state  of 
Missouri  ha*  no  adequate  relief  at  law,  and, 
as  ihe  controversy  herein  Involves  questions  of 
Jurisdiction  and  sovereignty,  it  Is  respectfully 
prayed  that  the  stale  of  Iowa  may  be  made  a 
defendant  in  llils  proceeding,  and  that  she  may 
be  permitted  lo  answer  tbe  matters  and  tbinga 
herein  set  forth,  and  upon  a  final  hearing  that 
the  northern  boundary  line  of  Ibe  state  of  Miss- 
ouri, it  being  tbe  boundary  line  between  Ibe 
complainant  and  defendant,  be  by  tha  order 
and  decree  ot  tbU  court  ascertained  and  estab- 
lished; that  the  rights  of  possession.  Jurisdic- 
tion, and  sovereignty  of  the  slate  of  Missouri  to 
all  Ibe  territory  south  of  the  line  heretofore 
marked  and  run  out  by  aald  J.  C.  Sullivan  in 
1816,  remarked  by  the  commissioners  lieieto- 
tore  named  in  18S0.  and  approved  by  tbe  decree 
of  the  Supreme  Court  ot  Ibe  Unitol  States, 
rendered  aforesaid,  be  restored  to  said  sloii?  ui 
Missouri,  and  that  said  stateof  Missouri  ba 
quieted  In  her  title  thereto,  ar^d  Ihe  di;fendant, 
the  state  of  Iowa,  be  forever  enjoined  and  re- 
strained from  disturbing  tbcssidelaleof  Misa- 
ourl,  her  officers  and  her  citizens,  io  the  full 
enjoyment  and  possession  of  the  lerritoiy  ly- 
ing south  of  said  line,  and  tbal  such  other  and 
further  relief  may  be  granted  as  the  nalore  of 
the  case  may  require. 

Mr.  R.  P.  Walkbr, 
Attorney  General  ot  Missouri, 

for  CampliiinanI, 
Answer  of  Respondent. 

Comes  now  the  state  of  Iowa,  by  HiltOB 
Itemlty.its  attorney  general, and, an swerloe  the 
bill  of  complainant  herein,  respectfully  statea 
that  tbe  respondent  admits  all  the  allegations 
of  said  bill  with  reference  to  the  boundary  of 
the  stale  of  Missouri,  complainant  as  aforesaid, 
so  far  as  the  ssme  is  material  to  tbe  contro- 
versy set  forth  in  aald  bill,  and  especially  ad- 
mits that  the  state  of  Iowa  lies  adjacent  loand 
immediately  north  of  tht;  said  atute  of  Missouri, 
complainant  herein,  and  the  north  line  ot  said 
complainant  Is  the  south  line  of  the  atat«  of 

The  aald  respondent  avers,  however,  that 
the  southern  boundary  line  of  tbe  stale  of  Iowa 
as  fixed  and  determined  by  Its  ConsLiluiion  Is 
the  northern  boundary  line  of  (he  state  of 
Missouri,  complainant  herein,  as  established  by 
tbe  Constitution  of  the  said  state  of  Missouri 
adopted  June  12,  1830. 

The  said  respondent  further  admits  that  in 
a  suit 

tbe  s     _     _  ._  _     __  .         _ 

entered  delermlning  aod  eatahllihing  the  triM 
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boandni;  line  betwecD  tbe  raid  complaltiiDt 
•nd  Ibe  laki  respoa^lent  stalea  ai  therein  Kt 
font,  adopilnfc  and  approTing  sod  tlfcrceiDj; 
lo  be  tbe  true  lint,  ihe  lioe  retraced,  surreyed, 
and  marked  b;  tbe  commluhDen  of  Ibis  court, 
H.  B.  Hendersbot  and  W.  O.  Uinor 

Baid  respoDdeut  deoiea  tbal  It  bas,  bj  ilt  ol- 
tctia  or  !□  any  manner  whalaoever,  exercised 
JariedictioD  and  sorerelgaty,  or  altempled  to 
to  do,  orer  any  part  of  the  territory  of  tbe  state 
of  Miraourl,  but  bas  claimed  jurlediciion  and 
iOTerel^t;  over  tbe  territory  lying  noitb  of 
said  line  tbni  surreyed,  marKecl,  determined, 
and  esiabllsbed  by  tbe  commisaionera  of  tbia 
court  and  the  decree  of  this  court  in  said  cniie. 

Bald  respondeat  admits  tbal  between  tbe  SOtb 
■nd  Utb  mile  post  a  controvetty  bat  arisen  as 
to  tbe  exact  localionoftbelrue  line  (bus  found 
■nd  eitabltsbed,  and,  further,  ft  is  desirable 
that  Um  question  of  tbe  true  line  should  be 
speedtly  and  floally  settled,  and  thai  tbe  peace 
OT  the  people  of  Decatur  county,  in  the  state  of 
Jfona,  and  Hercer  county, In  the  slAte  of  Mlaaou 
li,  bai  been  seriously  disturbed  In  consequent 
of  tbe  conflict  of  jurisdlclloD  arising  from  the 
difference  of  opiaioa  as  to  tbe  (rue  location  of 
tbe  state  llne,but  respondent  avers  that  tbe  slate 
ot  Hiasourl  attempts  to  exercise  lurisdlctioo 
north  ot  ibe  true  line  and  within  the  jurisdiction 
of  the  state  of  Iowa,  aa  betelnbetore  slated. 

Respondent  further  avers  that  tbe  S2d  mile 
post,  set  as  a  mark  of  tbe  true  line  Itetween 
nld  states  by  tbe  said  commissiODen,  has  been 
destroyed,  but  the  bearing  trees  still  exisi,  and 
the  location  of  said  post  may  easily  be  deter- 
mined. Tbe  S8d  Is  not  lo  be  found  sor  the 
bearing  trees  thereof,  and  tbe  differences  aris- 
ing between  tbe  two  slates  and  tbe  people 
thereof  Is  because  of  tbat  fact,  but  any  uncer- 
tainty or  dispute  in  regard  to  tbe  true  line  ex- 
tend* DO  further  than  2  miles  In  each  direction 
Mst  and  west  of  said  S2d  m&e  post 

Said  respoodeDt,wlth  the  view  to  have  an  alH- 
maieand  final  decision  of  tbecontrovetay.  praya 
that  thia  answer  may  also  be  treated  ai  a 
cross  bill,  and  joins  In  tbe  prayer  of  said  com- 
plainant that  the  said  boundary  line  between 
■aid  complainant  and  reaponcient  be  by  tbe 
order  and  decree  of  tbU  court  ascertained  and 
ealattlished,  and  lo  that  end  ibat  a  commission 
beappointed.  In  such  manner  as  to  this  court 
•ball  be  deemed  proper,  to  retrace  the  Una 
traced  and  marked  by  the  commission  of  this 
court  in  1830  and  as  set  forth  in  tbe  decree  of 
this  conrt  In  tbe  case  of  the  Slate  of  Hluouri  e. 
the  State  of  Iowa,  aa  aforesaid,  and  that  such 
retracing  of  such  line  thus  found  be  by  such 
Gommlsdoners  marked  nlth  fixed  and  endur- 
ing monuments,  that  tbe  title  lo  the  stale  ot 
Iowa  In  and  to  all  land  or  territory  north  of  (he 
line  thus  found  and  marked  be  forever  quieted 
In  tbe  said  respondeni,  and  for  ;uch  other  and 


fore  alleged  In  complainant's  petition  hereto- 
fore flled  In  this  cause,  that  the  officers  of  tbe 
«Ule  of  Iowa  are  exercising  Jurisdictiui  over 


terrltor7  lying  south  of  the  boundary  Une  ba- 

'  rren  the  atates  of  Mlasourl  and  Iowa. 

Complainant,  for  further   reply  to  respond- 

it's  answer  herein,  states  Ibat  ii  is  neceasair, 

lo  order  tbat  confllcls  of  jurisdiction  should  be 

avoided   between    said    states,   that  the   true 

boundary  line,  as  heretofore  eatabllabed  under 

'   decree  ot    Ibis  court   by   Hendershot   and 

inor,  in  ItlM,  should  be  re-estsblisbed  and 

relocated,  and  lo  Ibis  end  It  is  asked  ibat  tbe 

)iirt  may  enter  a  decree  relocating  and  re-es- 

iblisblng  said  line,  and  tbat  such  other  and 

further  orders   may   be   made  herein   as  are 

necessary  to  effect  tne  iwme. 

R.  F.  Walker, 
Attorney  General  at  Miisouri, 

for  Castplainant. 
Stipulation. 


hereto,  and.  it  to  Ibe  court  llseems  proper,  that 
a  commission  of  two  civil  engineers  or  aul- 
veyora  may  be  appointed  to  retrace  the  line 
eetablished  and  decreed  by  tbe  Supreme  Court 
ot  tbe  United  Stales  in  tbe  case  ot  tbe  State  of 
Missouri  e.  tbe  ijiale  ot  Iowa,  one  ot  such  com- 
missiouers  to  bo  appointed  by  Ibe  stale  ot  Mis- 
souri and  one  by  the  statn  of  Iowa.  and.  If  tbe 
parties  are  unable  to  agree,  tbat  tbey  may  ap- 
point a  third;  tbat  such  commiSHloa  shall  pro- 
ceed without  unnecessary  delay  and  retrace 
tbe  line  as  run  and  located  by  Hendersbot 
and  Minor  in  1B50.  between  the  OOtb  and  CSth 
mile  posts  on  said  line,  beginning  and  ending 
tbe  survey  at  such  p(dnta  as  may  oe  necessary 
to  ascertain  the  true  original  line  between  said 
mile  posts,  and,  having  found  said  true  Hoe,  to 
mark  the  same  by  plMn  and  enduring  monu- 
ment* and  make  report  of  Ibelr  said  retracing 
and  survey  of  said  line  to  this  court. 

Witness  our  bands  this  16ch  day  ot  Decem- 
ber, 1805.  R  F.  WALRSR. 

Jitlomej  General  of  tbe  Stale  of  Hlssonrt. 
UiLTOH  Rbhlbt, 
Attorney  General  of  the  Stale  ot  Iowa. 

Jtr.  R.  F.  Wmlkar,  Attorney  General  ot 
Missouri,  for  complainant. 

Mr.  Hilton  Ramlej'.  Attorney  General  of 

iwa,  for  respondent 

The  following  decree  wa*  ordered; 

This  cause  coming  on  to  be  beard  on  [691 
tbe  original  bill  tiled  herein  bj  the  stale  ot 
Missouri  against  the  state  of  Iowa,  tbe  answer 
thuelo  by  tbe  state  of  Iowa,  and  tbe  reply  to 
salil  answer  by  the  slate  of  Missouri,  and  the 
pleading*  and  stipulations  flled  herein  by  coun- 
sel for  Ibe  respective  parties  baying  been  dulf 
considered,  and  the  decrees  heretofore  ren- 
dered by  this  oourt  on  Febmar;  18.  1849,  and 
on  January  8, 1851,  with  tbe  report  ot  commis- 
sioners forming  part  thereof.  In  a  cause  then 
pending  before  this  court  between  ihe  said 
slates  of  Missouri  and  Iowa  in  regard  lo  the 
same  boundary  line  now  In  oontrove ray  having 
been  examined: 

It  Is  thereupon,  this  8d  day  of  February,  a. 
D.  1S96,  ordered,  adjudged,  and  decreed,  tbat 
the  true  and  proper  northern  boundary  line  of 
tbe  Slate  of  Missouri  and  the  true  and  proper 
•outhera  boundary  Uoe  of  the  state  ot  Iowa  la 


Btati  of  MnwuKi  T.  Btatx  or  Iowa. 


ileuclenhott  and  Hiaor.  commlulonen 
court,  noder  the  order  kod  d«crM  of  tbtoooort, 
at  act  fortb  in  ibtit  report  sonezed  to  Mid  de- 
ace  of  JuuaT7  8,  1851.  And  It  appeering 
fiutbei  to  the  court  that  the  proper  houndar]' 
11m  between  said  uatea,  run,  located,  and  ea- 
labllebed  bj  Henderabott  and  Htnor,  ea 
afoieaald,  baa,  between  tbe  SOU  and  B6ih 
vUe  poata  on  tbe  aame,  become  obliterated, 
and  ibat  tbe  monumenti  originally  placed 
ibereoD  bare  been  dealroyed:  tbeicfore  It  la 
further  ordered,  adjudged,  aud  decreed  ibat 
Jamea  Harding  of  tbe  ataie  of  MlMonri,  Peter 
Dej  ot  the  aUte  of  Iowa,  and  Dwlght  0. 
HorKan  ot  tbe  ataleof  Illbola,  be  and  ibtT  are 
berebr  appdnted  commlMtonere  to  tna  and 
remark  with  proper  and  dnratde  mooumenta 
auch  portloDi  ot  laid  line  ao  run,  marked,  and 
located  by  Henderabott  and  Minor  aa  baTe  ba- 
eome  obliterated,  eapedallj  between  the  SOtfa 
and  SStb  mile  poet*  on  the  aame,  end  that 
they  begin  and  end  aucb  surveT  at  luch  pototi 
aloag  laid  line  ai  will  enable  tfaem  to  dennltel; 
niocate  aud  redealgnate  the  aame. 

It  la  fuTthei  ordered  that  the  clerk  of  tbfa 
court  at  once  forward  to  tbe  chief  magistrate  of 
each  of  aatd  atatea  and  to  each  uf  the  commie- 
1MD.S. 


aooe  of  the  dutiea  Impoaed  upon  tfaem  by  thla 
decree,  and  proceed  with  all  conveoleot  epeed 
to  diacharge  their  duty  in  Klocattug  and  re- 
marking aucb  portlona  of  taid  line  aa  ba*e 
become  obliterated,  aa  bereio  directed,  end 
make  tbeir  report  thereof  and  of  ibelr  proceed- 
inga  In  tbe  premlaea  to  Ibis  court  on  or  before 
tbe  lit  daV  of  Maj,  18M,  logether  with  a 
complete  hill  ot  costa  and  charge*  annexed. 

And  It  ia  further  ordered  that,  aboald  either 
of  aaidcommlaalonendleorTefuae  lo  act  or  be 
nnatde  to  perform  tbe  dutiea  required  by  this 
decree,  while  tbe  court  la  not  in  aeaalno.  tbe 
Chief  Juatice  la  hereby  authorised  and  em- 
powered to  appoint  another  comminioDer  to 
aapply  tbe  Tacaooy,  and  be  la  antborized  to  act 
on  lucb  information  fn  tbe  premlaea  aa  may  be 
nilifactorj  (o  bimielf. 

It  le  further  ordered  that  all  costi  of  tfala 
proceeding.  Including  not  exceeding  flO  per 
da;  for  each  commiiaioner,  and  the  other  coata 
Incident  to  ihe  marking  and  eMabllabment  of 
Ihiilioe,  aballbepald^theatateaof  HlaKHRl 
and  Iowa  equally. 
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THE   DE0ISI0II3 


Supreme  Court  of  the  United  States 

AT 

OCTOBER  TERM,  1895. 


CAnUieDticated  ccpj  of  opliiloi]  mcord  itrlotlr  folloired,  «i( 


HARTFOHD  DEPOSIT  COHPANT. 

(Bee  S.  a  Beportor'a  eO.  1-10.1 

Stwt'ter/or  naiicnal  lanJi — Mrporate  erittenei 

— Fedtral  qutttion. 

1.   ^M  BpiMilntmeDt  of  B  receiver  t 

bank  does  not,  Id  lUelf,  put  Kn  end 

nte  extaCence  of  tlie  Imnk  eo  u  to 

rendition  of  a  Judffment  avtlmt  It. 
%   A  DBtloiud  beok  sm-Tlvea  for  tbe  pan>on  of 

Um  dleohaige  of  lUlUHUdea  uid  tfaedlrtrlbuUon 

of  ltiiMetiafier;lU  Iniolveiior  I*  deoUced. 
&   The  deolftOD  of  a  Mau  eoort  Uiat  • 

■galnit  a  national  bank  iru  an  exittlngr  demaad 

M  tbe  time  It  luapended  doee  not  ioTolTe  a  Ved- 

enl 


[No.  785.] 
Submitttd  January    7,    ISSB. 


Decided  FV>- 


P\  ERROR  to  the  Bupreme  Conrt  of  the  SUle 
of  niicoii  to  review  b  judgment  of  Ibtit  court 
afflrmiDK  ihe  Judgment  of  tbe  Appellate  Court 
for  the  First  Dialrlct  of  IlliDois  which  affirmed 
tbe  Judgmeat  of  the  Superior  Court  of  Cook 
Counlv  BS  to  tbe  receiver,  but  reversed  H  ai  to 
tbe  CbemicBl  NBtional  Bank,  and  eoiered 
JudKoient  for  the  sum  of  |B.0OO,  in  an  action 
agBiQSt  the  bank  and  Its  receiver  to  recover 
damagps  for  a  failure  to  pay  rent.  Affirmtd. 
See  BBoie  case  below,  S8  111.  App.  ^,  ISS 
III.  522. 


tlie  Hartford  Depodt  CompaDj  sgal&at  tbt 
Chemical  National  Bank  of  Chicago  Bod  tb«  m- 
ceifer  of  the  bank  Id  tbe  anperloT  court  of  Oook 
coUDtv  to  recover  damages  for  a  failure  to  pa 
rent  'alleged  lo  be  tine,  under  a  wrilten  [■ 
lease,  from  August  1, 18»S,  to  April  SO,  INl 
The  cause  was  lubmlited  to  the  court  for  trill 
on  a  BtlpulatioD  as  to  the  facia,  of  which  Ibt 
lease  formed  a  part;  the  isauea  were  found  la 
favor  of  deleuaanti  and  Judgment  was  ren- 
dered accord  In  gly.  PiBtDtIS  look  the  case  to 
the  appellate  conrtfor  the  first  district  of  Hit 
Dols,  which  aiBrmed  tbe  Jodgmeot  at  to  O* 
receiver,  but  revetaed  It  ai  to  tbe  Obnnkil 
National  Bank,  and  entered  tudgimnt  fortbt 
sumoftS.QOO.  OSIii.  App-aW.  Ad  apped 
was  prowcuted  to  the  tupremecourt  of  Illlnoil 
and  tbe  Judgment  of  the  appellate  court  af- 
firmed. IH  m.  BBS.  Thla  writ  of  error  wh 
thereupon  brought. 
Tbe  facts  were  thus  stated  b^  the  ■ 

"The  Chemical  I 

edinto  a  lease, , , 

tbe  Hartford  Deposit  Compauy,  of  a  bank- 
._  afflce  of  a  certain  building  owned  by  tto 
Bifd  Hartford  Deposit  Company.  In  aMOld- 
ancewitb  lis  terms  tbe  bank  pardia.UOoDtba 
dellverj  of  mid  lease.  Tbe  term  was  for  ■ 
period  of  five  veare.  from  Maj  1,  1B03,  atui 
annual  rental  of  %i2,<m,  ps;able  Id  equal 
monthly  tDBlalmenla  of  $1,000,  lo  advance,  ex* 
elusive  of  and  in  addition  to  said  flr«t  pnuMBt 
otfS.GQO.  The  bank  entered  Into  aod  took 
possession  of  said  premises  on  Hay  1, 18M 
the  first  day  of  said  term,  and  the  flnt  Intil- 
ment  of  rent  tell  due  and  waa  payable  OH  tbal 
day.  This  instalment  was  Dot  paid  when  duF, 
bad  it,  or  any  part  of  It,  twen  paid  when^ 


Honu~.<litoIiabJKt||o/t>arDuyorcoU(o(lan.-/aU-]  Af  to  furUHeOon  of  Ftdem  over  taU  amrt^ 
m*  <^  nMeUing  hatUa:  liabauv  of  reeetmr  or  lU-  ntetnUv  ttf  FtdenH  qiuitlon:  uhot  eotutOulet  nit 
tiantttif  bank:  allercd  chtclc  or  araft,-aBe  note  to  eraiguMtlon,— wanotatoHainbllnT.We«t«ni&Ud 
OMnnmolal  Nat  Bank  v.  Armstions.  SI:  388.  Oo.  87:  M. 

Ai  to  pouwn  and  duelct  ofrt' 
DailST.  Ora7.Q:«<T. 

ISl  V.  8. 
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Oct.  ' 


tu  aBseu  and  of  said  premises.  On  July  21 
receiver  was  duly  sppDinted,  and  on  July  2 . 
be  noUfled  the  Harllord  Deposit  Company  ot 


hii  cleciion  [o  l«rminate  fluid  ItiM  afier  July 
81,  1893,  so  far  as  be,  as  receiver,  nas  cod- 
cerned.  On  the  Game  day,— namely,  July  27, 
— said  receiver  paid  to  Ibe  Hartford  Deposit 
Company  the  sum  of  (2.709.08,  wbicb  nas.  as 
u;;reed,  Ibe  ratable  atuounl  of  rent  due  for  the 
)K.-nud  10  July  ill.  inclusive.  No  oiber  or 
further  rent  was  paid  uuder  said  lease  by  any 
oilier  person  or  at  any  olber  time.  The  prem- 
iei-siemained  vacaDt  until  Ms;  1,  18M,  when 
tbcy  were  relet  at  a  reduced  rental." 

Mr.  Hiram    T.  Gilbert,  for  platotiff  Id 

The  appointment  of  a  receiver  of  *  nnllonal 
batiking  associiition  by  the  comptroller  of  tie 
currency  on  iiccounl  of  its  insolvency  amounts, 
for  all  practical  purposes,  to  the  dissolution  of 
•ueh  asmclntion. 

FiOelili/  8.  D.  *  T.  Co.  v.  Armitrong,  80 
Fed.  Kep.  S07;  Pint  Nat.  Bavk  v.  Koiional 
Fa/iouimve  Bank.  81  U.  S,  14  Wall.  883  {20: 
84U);  VaiUd  Stale*  v.  Knox,  111  U.  8.  784  <2S: 
603);  U.  8.  Rev.  Slat,  gg  5141,  Blfil,  fllM, 
OieS.  6201,  SS03,  Q234,  GZ85,  6239,  G239:  Act 
Of  June  SO,  1678  (IB  Stat,  at  L.  eS,  chop.  106, 
8  !)■ 

A  claim,  lo  be  entitled  to  be  proved  up  and 
paid  by  dividends  out  of  the  BKseis  of  a  db- 
tional  baukini^  aasocislion  to  tbe  bands  of  a 
receiver,  must  be  one  wbicb,  at  Ibe  dale  of  the 
BuspeDRlon  of  (he  association,  naa  a  then  ez- 
laiine  dcmaad.  and  the  claim  for  rent  under 
this  Tease  is  not  such  a  demand. 

SigSin  V.  Magvsire.  82  U.  8.  15  Wall.  049 
(21:232);  Freaeh  v.  Mortt.  2  Qray,  111,  IlSj 
Savorfit.  Btoeking.  iCiith.WI:  Deanet.Cald- 
Wll,  127  Mass.  243:  Chemieal  Sat.  Bank  v. 
Armrtroag,  GO  Fed.  Rep.  ST2,  16  U.  8.  App. 
—  ■^8L.  R.A.  ""■ 


After  the  appointment  by  the  complrolierof 
the  eurrency  of  a  receiver    '         -■      .  ■     . 

Ing  association,  Judement 


a  receiver  of  &  national  bank 
t  be  rendered 
against  sucfa  association, 
any  claim  wbicb,  at  Ibe  date  of  the  bank's  cut- 
pension,  was  not  an  eztstinn  demand. 

Firit  Nat.  Bank  v.  National  Fahguiogut 
Bank,  81  U.  S.  14  Wall.  888  l20:  840);  Umttd 
Stalav.  Knor,  111  U.  8.  784  (28:  603j;  U.  a 
Rev.  Slat.  ^  623G.  6286. 

Mr.  Charlaa  H.  Baldwin,  for  defendant 
In  error; 

A  lessee  who  during  the  term  readers  the 
performance  ofhis  part  of  tbe  contract  imposs- 
ible, wbeiber  by  hia  kisolvency  or  otherwise, 
la  not  thereb;  diicbarKcd  from  bis  obliga- 
tions iocurrra  under  the  express  covenanta 
of  tbe  lease. 

Re  Ornt,  IS  Fed.  Rep.  779;  Jfurttn  v.  Blade, 
t  Paige.  641,  88  Am.  Dec.  G74;  Rt  Wathbarn. 
11  Nat.  Bankr.  Reg.  65;  BtaU  r.  T!'omp*on.  3 
Bos.  &  P.  420;  Fararline  v.  Jane.  Aleyn,  36; 
MitU  V.  Auriel,  1  U.  Bl.  4:t8,  4T.  R.  94.  Smith, 
Lead.  Cas.  l8ib  ed.)  1355;  Boot  v.  WOtan,  8 
Bast.  318;  Mari*  r.  UpUn.  7  T.  R  805:  tether 
▼.  Jfi7/ibn,  8  Pa.  130,  49  Am.  Dec.  497;  Walt 
».  Hinfy,  4  Gray,  268,  64  Am.  Dec.  (M; 
nurafry  T.  Plant,  1  Saund.  240. 


Tbe  Insolvencyof  anatlonal  bank  and  ap- 
pointment of  a  receiver  by  tbe  comptroller  of 
the  currency  do  not  dissolve  the  corporation. 
It  remains  liable  on.all  ila  obligations  legally 
entered  into  before  insolvency. 

Central  Nat.  Bank  v.  Connecticut  Mut.  L, 
Iiu.  Co.  104  U.S.  54  (26: 893i;  Firt  Not.  Bank 
T.  National  P(^quioqae  Bank.  81  U.  S.  14 
Wall.  888(20:  840);  Nea  York  Security  Rank 
v.  Commonvealth  Nat.  Bank,  2  Hun.  287; 
Chemical  Nat.  Bank  v.  Bail's,  12  BlatcUf.  480; 
Jona  V.  Bank  of  UndmtU.  10  Colo.  4(i4:  Ord^ 
miyv.  CeutralNat.  /ftint.47Md.  217,  28  Am. 
Rep  45S:  Jlnittd  State*  v.  Knox,  111  U.  8.  787 
{28:  604). 

Tbcrc  is  no  language  la  the  nailonal  bank 
act  wbicb,  direi'tly  or  by  iraplica:ion,  csn  re- 
lieve an  insolvent  national  bank  from  lis  obli- 
gations incurred  under  an  unexpired  ica^fl 
eoietud  iato  before  insolvency, 

Itoiis  v.  .ManufactiiTCT^  Nat.  Bank,  fl  Biss. 
801;  Biclimondv.  Iron;  131  U.  S.  48(30:871); 
Kx  parte  lluuqhton,  1  Low,  Dec.  55):  U,  8, 
Rev  Stat,  tj^  5136.0151.5220-5222.  522^,5234, 
5286;  D.  8.  Rev.  Sinl.  Supp,  cbnp,  15(i.  gS  1.  3; 
Act.  of  Juae  30,  1876  (19  Stat,  at  h.  63,  chap. 
150). 

Mr.  Ohi^Jvitire  Puller  delivered  tbeopin- 
ion  of  tbecouri: 

It  is  not  claimed  tbat  Ibe  eipress  covenant 
tn  pay  rent  waareleaiied  by  the  insolvency  of  tbe 
lessee  meccly;  nor  that  the  election  of  the  re- 
ceiver not  lo  accept  the  lease  had  any  effect  on 
the  contract  between  the  lessor  and  the  hs>«e; 
nor  tbat  tbe  lessor  had  done  anything  itself  to 
terminate  its  rights  under  the  lease.  But  it  it 
argued  tbat  no  Jadgment  could  be  rendered 
'against  tbe  bank  bMiuse  tbe  appointment  [4 
of  a  receiver  amounted  to  Its  dissolutioa,  and 
because  (he  rent  in  question  was  not  a  demand 
existing  at  the  date  of  the  bank's  suspension 
and  therefore  not  a  claim  entitled  to  be  proved 
up  and  paid  out  of  the  assets  of  tbe  back,  or 
carried  Into  judgment.  The  slate  courts  ruled 
both  branches  of  tbia  contention  adversely  to 
plainlifl  In  error. 

Granting  that.  In  Ibe  absence  of  slatulory 
provision  to  tbe  contrary,  suits  cannot  be  main- 
taioed  and  judgments  rendered  against  corpo- 
T&tlona  whose  cbarlered  existence  has  termi- 
nated, it  Is  not  pretended  in  this  case  Ibat  that 
event  bad  taken  place  by  lapse  of  time,  by  ju- 
dicial proceedings,  or  otherwise,  unless,  as  la 
Insisted,  tbe  appointment  of  *  receiver  In  Itsdt 
put  an  end  to  the  bank  aa  a  corporate  entity. 

Tbe  general  rule  Is  Ibat  tbe  legal  eiistcoca 
of  a  corporation  cannot  be  cut  short  in  ihia 
way,  and  we  can  find  nothing  Iq  the  itatulee 
in  relation  lo  Insolvent  national  bank*  which 
gives  that  effect  lo  such  an  appolniment  or 
Justifies  any  distinction  In  tbal  regard  aa  be- 
tween them  and  oiber  insolvent  corporkUont. 

By  U.  S.  Rev.  Stat.  %  G136,  It  is  proridcd 
that  every  national  bank,  duly  incorporated, 
shall  have  succession  for  the  period  of  twenty 
years  from  Its  orgnniMtion  "unless  It  Is  sooner 
dissolved  according  to  tbe  provisions  of  ita  ar- 
ticles of  association,  or  by  tbe  act  of  ill  ahan- 
bolder*  owning  two  thirds  of  Ita  stock,  or  as- 
less  Its  franchise  becomes  forfeited  bj  aoDM 
violation  of  law." 

A  receiver  may  be  sppdnted  upon  the  oo- 
U1U.& 


ovCi)l>^Ic 


Chuiical  National  Babk  r.  Raxtkibd  Dbpobit  Co. 


caneoce  of  tfaa  particular  defanlti  enumerated 
In  ^  ei4I,  0161,  6101,  filOS,  0201,  and  020&, 
Dot  la  queilion  her«. 

Section  GlSl  provides;  "Tbs  shareholdenof 
erery  Datlooal  banlcbg  ssgoclalton  iball  be 
held  ludWlduall;  respooiible,  equally  and  rata- 
bly, and  not  one  for  anotber,  lor  all  contrscU. 
deble,  aod  engagements  of  aucb  itBOciation,  ta 
the  exteatof  the  amount  of  tbeir  itocklbereiu. 
at  the  par  value  tbereof,  in  aildlttoD  lo  Ibe 
amount  Invested  In  sucb  ahnres. " 

Sections  SS2U  and  n22I  provide  for  the  vol 
untary  dissolution  of  Ihese  aasociiLlioDs,  and  Sg 
ff]  5320  and  8227  for  Ibe  protest  *o(  tbelr  dr- 
cutailDR  Dotes  od  failure  to  redeem  aod  the  ap- 
poluimeDt  of  a  special  agent  to  atcertain  the 

Kecltons  0S38,  02&4,  S339,  and  0230  are  at 
follows: — 

"Spc.  6228.  After  a  default  on  the  part  of 
an  associallon  lo  paj  any  of  Ita  drculaiing 
Dotes  has  lieen  asceriained  by  Ibe  comptroller, 
and  Dotice  ibeteof  bas  been  given  bv  him  to 
tbe  association.  It  shall  not  be  luwrul  for  the 
association  Buffering  tbe  same  to  pay  out  any 
of  Its  notes,  discouot  any  notes  or  bills,  or 
otherwise  prosecute  the  business  of  banking, 
except  to  receive  and  safely  keep  money  be- 
longing lo  it.  and  to  deliver  ipeclal  deposits." 

"Sec.  6&M.  On  becoming  satisfied,  as  spe- 
dfled  in  §g  S226  and  SS2T,  tbat  any  asBodalion 
has  refused  lo  pay  Its  circulating  nolea  as 
therein  tnenlioued,  and  is  in  default,  Ibe  comp- 
troller of  the  currency  mav  fortbnllh  appoint 
■  receiver,  and  require  of  Dim  such  bond  and 
lecurity  as  lie  deems  proper.  Such  receiver, 
under  the  direction  of  Ibe  comptroller,  shall 
take  posaeasion  of  Ibe  books,  records,  and  a». 
Mtt  of  eveiT  description  of  such  sssocistion, 
collect  all  debta,  dues,  and  claims  belongloglo 
It,  and,  upon  the  order  of  a  court  of  record 
of  compelent  Jurisdiction,  may  sell  or  com- 
pound all  bad  or  doubtful  debts,  and,  on  a  like 
order,  may  sell  all  the  real  and  personal  prop- 
erty of  auch  association,  on  aucb  terms  aa  the 
court  shall  dlrect;and  may.  If  neccEsary  to  pav 
the  debta  of  sucli  association,  enforce  Ibe  todl- 
Tidual  liability  oF  tbe  atockbolders.  Such  re- 
cdrer  shall  pay  over  all  money  so  made  to  tbe 
Treasurer  of  Ibe  United  Stales,  subject  to  Ibe 
order  of  the  comptroller,  aod  slao  make  report 
to  tbe  complrollei  of  all  bis  acts  and  proceed- 

'"Sec.  6280.  From  time  to  time,  after  full 
'provision  has  been  first  mndc  for  refunding  to 
tbe  United  Stales  any  deQcicncy  in  redeeming 
Ibe  notes  of  such  association,  th'e  comptroller 
■hall  make  a  ratable  dividend  of  the  money  so 
paid  over  to  him  by  such  receiver  on  all  such 
claims  as  may  have  been  proved  to  bla  sails- 
hction  or  adjudicated  In  a  court  of  competent 
Jnriadictlon,  and,  as  the  proceeds  of  Ibe  assets 
of  tucb  assooiatf  Jn  are  paid  over  lo  bim,  shall 
•]  make  further  dividends  'on  all  claims  pre- 


Uie  stock  by  them  rcspFCtivcl'y  held." 

"Sec.  623Q.  It  tbe  directors  of  any  national 
banking  assodatlon  shall  knowingly  violate, 
or.knowlngly  permit  anv  of  the  ofticers,  agents. 
or  servants  ol  the  aseocfatlon  lo  violate,  any  of 
IBl  V.  S. 


be  thereby  forfeited.  Such  violatioD  shall, 
however,  be  determined  and  adjudged  by  « 
proper  drcnlt,  district,  or  territorial  court  of 
the  United  Statea,  In  a  auU  brought  for  that 

Eurpose  by  the  comptroller  of  the  currency,  In 
is  own  came,  beforS  the  association  aball  be 
declared  dissolved.  And  in  coses  of  such  vio- 
lation, every  director  who  participated  in  or 
BBaenlfd  to  the  a:inie  shall  be  held  liable  in  hia 
personal  and  Individual  capacity  for  all  dam- 
ages which  Ibe  association,  ila  abarcbolders,  or 
any  other  person,  shall  have  sustained  in  con- 
sequence of  such  vliilalion." 

On  June  SO,  1878(19  Stat,  at  L.  03.  chap. 
150),  Congress  passed  an  act,  the  1st  section  of 
which  provides:  "Tbat  whenever  any  nntiunal 
baoklug  association  shall  be  dissolved,  and  tU 
rights,  privileges,  and  franchises  declared  for- 
feited, as  prescribed  in  secllou  flftylwo  hun- 
dred and  til iny- nine  of  the  Beviaed  Statutes  of 
the  United  States,  or  whenever  soy  creditor  of 
any  national  banking  association  shall  have 
obtained  a  judgment  against  it  in  any  court  of 
record,  and  made  application,  accompanied  by 
a  cerilllcHie  Irom  the  derk  of  the  court  staling 
that  sach  judgment  baa  been  rendered  and  has 
remained  unpaid  for  the  space  of  thirty  days, 
or  whenever  the  comptroller  ahall  become  sat- 
isfied of  tbe  insolvency  of  tbe  national  baokine 
association,  he  may,  after  due  examination  <« 
its  affsira,  in  either  case,  appoint  a  receiver, 
who  shall  proceed  to  dose  up  such  association 
and  enforce  tbe  personal  liability  of  tbe  share- 
holders..aa  provided  in  section  flfly-two  hun- 
dred and  Ibirty-four  of  said  statutes." 

By  tbe  8d  aectloa.  wbeuever  any  association 
la  placed  in  tbe  bands  of  a  receiver  and  ttie 
credltora  and  eipensea  have  been  paid  and  tbe 
redemption  of  ibe  circulating  notes  of  such  asso- 
claiion  "provided  for.  Ihesbareholdersmay  [7 
elect  an  agent  lo  whom,  on  filing  bond,  tbe  re- 
maining assetsof  the  BBsodatlon  shall  be  trans- 
ferred, and  "such  agent  shall  bold,  control, 
and  dispose  of  the  assets  and  property  of  any 
association  which  he  may  receive  aa  tierdnbe- 
fore  provided  for  the  benefit  of  tbe  shaieboldera 
of  such  assoclatloD  as  they,  or  a  majority  of 
them  In  value  or  aumber  of  afaam,  may  direct, 
distributing  such  assets  and  property  among 
surb  sbarebolders  in  proportion  to  Ibe  shares 
held  by  each;  and  he  may,  in  his  own  name  or 
In  Ihe  name  of  such  association,  sue  and  be 
sued,  and  do  all  oiber  lawful  acta  and  tbiogl 
necei^ury  lo  finally  settle  and  distribute  the 
astets  and  properly  In  bis  hands." 

It  thus  appeara  that  by  the  terms  of  Ibe 
statutes  the  corporation  continues,  notwiib- 
slanding  the  appointment  of  a  receiver,  if  lie 
corporate  life  has  not  t«en  eztinenished  by 
lapse  of  time,  by  any  pmvialon  of  ita  articles, 
by  any  action  of  iis  stockholders,  or  by  acj 
Judgment  of  forfeiture.  Tbe  receiver  is  in- 
deed appointed  to  close  up  tbeassociaiioD,  tbat 
is  to  say,  lo  wind  up  lis  business,  get  In  Ita  ea- 
sels and  pay  Its  debts,  and.  If  need  be.  lo  en- 
force the  personal  liability  of  lis  shareboldera 
for  all  Its  "Contracts,  debts,  and  engagemeDts;" 
but  tbe  corporation  lingers  while  this  Is  belnf{ 
done,  an<1  on  occasion  when  the  receiver  hai 
dtschnrged  bla  duly  wltb  Ibe  satisfactory  re- 
sults enumerated,  and  aeseti  remain,  an  agent 
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mar  be  cboMn,  wbo  naT  lue  snd  be  sued  la 
tbe  naroe  of  Ihe  as«oclstIon  In  the  conduct  of 
the  float  lioDldstioa.  Of  oourae,  noeo  la- 
•olvencf  la  aeclared,  tbe  corporation  it  inca- 

EcltBted  from  doing  any  new  buainem.  It 
B  ceaaed  to  be  s  fping  coDcem.  but  tt  atill 
•DrviTea  for  tbe  purpose  of  tbe  diadurfn  of  ita 
liibilillea  nod  the  fioal  atatributioD  of  ita  le- 
mainiDg  aaaeta  wheo  that  baa  been  accom- 
plished. Ho  refloemeot  of  conatnicUon  leada 
to  any  olber  result,  mod  tuitneroua  deculoui 
preclude  further  dUcusaioii. 

In  Nalionai  Pahquuigua  Bank  t.  Firtl  Nat. 
Bank,  tie  CoDD.  895. 4  Am.  Rep.  BO.  a  uatioaal 
bank  baviug  failed  aod  ■  receiver  been  ap- 
pointed, the  supreme  court  of  errors  of  Cou- 
nectlcul.  in  a  well-considered  opinion,  held  that 
the  winding  up  of  tbe  corpnralion  as  provided 
did  not  put  an  end  to  its  eitatence  so  as  lo  af- 
8]  fed  'the  righU  of  credilora  to  enforce  their 
claims  or  determine  tbeir  validltj  b;  suit  or 
otherwise;  Ibat  there  was  notblDg  In  the  na- 
tional banking  act  which  Justified  tbe  claim 
that  the  franchise  wai  transferred  to  the  re- 
ceiver Id  tbe  authority  conferred  on  him  to 
take  posaeesloD  of  the  aMets;  aad  that  the 
court  was  unable  lo  discover  "by  what  mode 
of  operation  known  in  thelaw  the  proceedings 
1b  question  can  produce  that  abaoliite  and 
technical  diaaolutioii  of  a  corporation  which  is 

Eroduced  b;  ajudgmentfor  forfeiture  or  bj  a 
iglslaliTe  repeal,  aod  bara  a  suit  by  a  credi- 
tor." Judgment  waapiven  against  the  Insolv- 
•nt  bank  and  that  Jnogment  efflnned  by  ilila 
court  In  Fint  Nat.  Bank  v.  National  Pahquio- 
fW  Ain*.  Bl  D.  8.  14  n'all.  868  [^:  8401. 
wbereltwas  aald:  "None  of  these  proceed- 
Inga.  however,  support  tbe  theory  that  the  as- 
aociatiOB  ceased  to  exist  when  the  receiver  was 

Spolnled,  nor  at  any  time  before  the  assets 
the  asanclatlon  are  fully  admlDlslered,  and 


itly  ad  ml 
paid  totl 


In  Central  Nat.  Bank  v.  Q>nveetieat  Mut. 
L.  In*.  Co.  104  n.  B.  M  [2tt:  6S3].  it  was  held 
that  a  national  bank  In  voluntary  liquidation 
la  not  thereby  dissolved  as  a  corporation,  but 
nay  aue  and  be  sued  by  name  for  the  purpoae 
of  winding  up  its  businesi;  aod  Mr.  Juttiee 
Hattbews.  delivering  the  opinion  of  the  court, 
nU:  "Itialo  be  observed  that  the  sections 
UDderwbicb  tbe  proceedings  look  place  which. 
it  is  claimed,  put  an  end  to  the  corporate  ex- 
iatence  of  the  bank,  do  not  refer,  in  terms,  to 
Kdlsaolulion  of  the  corporation,  and  there  la 
nothing  lo  tbe  languafie  which  suggests  it,  in 
the  technical  sense  in  wblcb  it  is  us^  here  as  a 
defense.  The  association  goea  Into  liquidation 
andisclosed.  It  Isrequired  to  give  notice  tliallt 
la  closing  up  lis  affairs,  and.  in  order  to  do  so 
aompl<^lely  and  eSectually,  to  notify  its  credi- 
tors to  present  thelrclaims  for  payment.  And 
the  reOemptioD  of  Ita  bonds  given  to  secure  tbe 

Sayment  of  its  circulating  notes,  by  tbe  required 
eposit  of  money  in  tbe  treasury,  is  lim- 
ited In  Ita  effect  to  «  discharge  of  the  associa- 
tion and  its  tbarebolders  from  all  liability  upon 
Its  circulating  notea.  The  very  purpose  of  the 
Itqaidation  provided  for  ia  to  pay  the  debts  of 
9]tbe  corporation,  Ibat  the  ■remainder  of  the 
■saeta,  being  reduced  to  mooev.  may  be 
dtstrlbuled  among  the  stockhomers.  That 
distrlbuUoD  caoDOt  take  place,  with  any  show 


of  Justice  and  according  to  tbe  intent  of  tba 
law,  until  all  liabUttiea  to  creditors  have  been 
honestly  met  and  paid.  If  there  are  claims 
made  which  the  dlrectiira  of  tbe  association  are 
nut  willing  to  acknowledge  as  just  debts,  there 
it  nothing  in  the  statute  wbicb  Is  inconsialcnt 
with  the  right  of  tbe  claimant  to  obtain  a  ju- 
dicial determination  of  tbe  controversy  by  pro- 
cesa  agalnat  the  tasodaiion,  nor  with  that  of 
tbe  asBOctatlon  to  collect  by  suit  debts  due  to 
IL  It  la  dearly,  we  ibink,  the  intention  of  the 
law  that  tt  should  continue  to  exist  aa  a  per- 
son in  law  capable  of  suing  and  t>eing  aued, 
until  It*  affairs  and  business  are  completely 
settled.  Tbe  proceediog  prescribed  bv  the 
law  seemato  resemble,  not  tbe  technical  disso- 
lution of  a  corporation,  without  any  saving  as 
to  the  common-law  consequences,  but  ralber 
that  of  the  dissolution  of  a  copartnership, 
which,  neveribelesa,  continues  to  subsist  tor 
the  purpose  of  liquidation  aod  winding  up  of 
Its  buslnesa." 

And  in  Botnblalt  v.  Johmlon,  104  U.  S  483, 
4«S  [96:  832,  638],  Mr.  Ckirf  Jv*tie»  Waite 
speaking  for  tbe  court,  referring  to  tbe  asseta 
and  property  of  an  Insolvent  national  bank, 
remarked:  "Such  ptopertv  and  asseta.  In 
legal  con  tern  platloD,  aiill  belong  to  tbe  bank, 
though  in  the  bands  of  a  receiver,  to  be  admin- 
istered under  tbe  law.  The  bank  did  not 
cease  to  exist  on  tbe  appointment  of  the  re- 
ceiver. Ita  corporate  capacity  continuea  until 
Ita  affairs  are  Anally  wound  ap  and  Ita  aascta 
distributed," 

It  Is  further  urged  that  tbe  claim  waa  not  an 
existing  demand  at  the  time  of  the  luapension 
of  the  bank  stid  could  not  be  proved  up  for 
participation  In  the  distrlbutioo  of  the  assets. 
What  effect,  if  any,  this  might  have  on  the 
recovery  of  judgment,  and  the  oucslloos 


Insolvent  decedent's  estates  as  to  tbe  postpone- 
ment of  belated  claims  to  subaequentiv  dis- 
covered »uti»,  tbe  state  courts  did  not  And  It 
necessary  to  consider,  as  Ihev  were  of  opinion 
that  the  liability  was  au  exUlini>  demand. 

Tbe  appellate  court  said:  '"The  lease  in[tO 
question  was  a  lawful  contract  and  engage- 
ment for  the  bank  to  make.  The  first  monthly 
instalment  of  rent  was  due  under  it  nine  daya 
before  tbe  bank  suspended.  By  its  Icrnis  the 
default  that  was  made  by  the  bank  In  tbe  non- 
payment of  rent  on  May  1*1  gave  the  right  to 
the  appellant  to  reenter  and  terminate  tbe 
lease.  Tbe  damages  were  then  matured  and 
could  have  been  at  once  sued  tor,  or  appelliint 
could  defer  its  auii,  as  It  did,  until,  by  a  relet- 
llngof  the  premises,  tbe  extent  of  damages  had 
been  made  cenain.  That  they  were  unliqui- 
dated did  not  render  themoootlnBunt.  The 
contingency,  deFault  In  payment  ol  rent,  bad 
happened.  After  that  the  damogea  were  a 
mere  matter  of  calculation."  And  a  similar 
Tiew  was  thus  expressed  by  thesupreme  court: 
"The  money  was  not  paid,  and  there  was  then 
a  breach  of  the  contract  for  which  an  action 
might  have  been  maintained,  and  tbisoccurred 
nine  days  before  insolvency.  There  is  there- 
fore DO  foundation  for  tbe  position  of  counsel 
that  tbe  claim  of  appellee  was  not  an  eating 
demand  at  tbe  time  the  bank  suspended.  Tbe 
amount  of  damagea  may  not  have  been  as  large 
Ul  D.  S. 
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on  the  ilnt  da;  ot  H»r,  1863,  u  at  » 
period,  but  on  tbat  date  there  nu  ft  brea 
the  contract  and  ft  rlRht  ot  ftctlon   for 

Cleftrly  the  codcIusIod  thus  retched  in* 
DO  deolftl  of  ft  title,  rigbi,  privilege,  or  !i 
Dtt7  »peci«llf  set  up  or  claimed  under  ibe 
of  the  United  Ststes,  and,  as  alreadj  seei 
onlT  Fedeial  question  arising  was  ilghtl 
dded. 

JvdgmtM  affirmtd. 


QEOBGB  K  BELKNAP  rt  ix.,  App 
GEORGE  F.  8CHILD. 
(Bee  B.  C.  Beporter'i  ed.  Ubtth 


1.  OSIceraorBBeDt8oftheUn<led8Iatn.altl 
aotinit  under  Its  order,  are  personallr  liable 
sued  fortbelr  own  intrtanrement  of  a  psten 

t,  Offloers  aod  aaents  of  tbe  United  Btatea  ai 
exempt  from  iiabiutr  tor  tbeir  own  Ind 
meat  of  a  patent  b;  tbe  fact  ibat  fc  was  ool 
by  them  for  (beir  own  beneBt,  but  for  Ibe 
Ot  of  tbe  Cnlted  States  in  a  navr  yard. 

It  Ad  Injunction  afralnstlnrrlniremeDtoI  a  f 
b;  the  use  of  a  calason  gate  whicb  |g  a  par 
diT  dock  In  a  nayj  yard,  put  in  pi 
property  o*  "  '"  "    ■  "'  ' 


,      .       .  le'UnliedStates.  and  used  I< 

puCllo  benefit,  cannot  be  frranled  Id  an  i 
BKalnst  offlcert  and  agCDts  of  tbe  govemme 
theyhsieno  individual  Interest  In  the  ot 
reray.  but  the  relief  1»  la  fact  uked  mini 
United  HIatea. 

i.  A  reoovsTT  of  proflta  for  tbe  Inf rInBemen 
patent  cannot  be  had  In  ■  suit  Id  equity  a| 
offlceisand  airenls  of  Ibe  United  8IStea.wbi 
defendants  made  no  proflii  from  tbe  use  ot| 
tminfeDIloii,botIlieoalr  proBtSfromtt 
thereof  accrued  to  tbe  Dniied  Stales.  Tbep 
remedy  of  plaintiff  ajtainst  detendftDla 
ftctloD  at  law  for  thedamHuea. 
[No.  2a.] 

Argutd  January  tl,  tS,  ISOS.     Decided 
rvary  3, 1S96. 

A  PPEAL  froiD  a  decree  ot  Ibe  Circuit  ( 
Jl  ot  Ibe  Uniled  Slates  tor  Ibe  NoTtheni 
Uict  of  California  In  favor  of  Ibe   plai 


tbe  Cnited  Stales  to  the  plalntifl  tor  a 
provemeDt  in  caisson  gates.  Retorted,  and 
ea*t  remandtd  vnth  dir^iont  to  ditmiti  tgitl> 
out  pr^dk*,  etc. 

Blalemeat  by  Mr,  JutHce  Oray: 
This  naa  ft  bill  In  equity,  filed  Janoftrr  90, 
1887,  in  the  circuit  court  of  the  United  Stfttcft 
tor  the  northern  district  of  CallforDla,  l^ 
George  Schlld  ftgalnst  George  E.  Belknap, 
Joaeph  Feaster,  Cbristopher  C.  Wolcott,  «iia 
Jesse  Diamond,  for  an  Infringement  ot  letten 


ment  in  caisson  gates. 

The  bill  alleged  that  the  defeudaDli,  wtlh 
full  knowledge  and  in  ylolstlon  of  the  plaia- 
110*8  eicluslre  rigbt,  mftoufactiired  end  nnd, 
ftnd  Inleuded  to  continue  to  use,  such  calnoB 
gates  in  tbestale  of  Callfoniis;  and  that  lie  bad 
Groiigbt  an  action  In  the  aame  court  agalnit 
tbe  UnEoa  Iron  Works  of  Ban  Fnndsco,  and 
on  tbe  trial  of  that  action,  and  fttter  be  bad 
waived  other  than  nominal  damage*,  recorered 
a  verdict  In  tbe  sum  of  |1,  In  Ansust,  ISeC, 
and  the  validity  of  his  patent  ftnd  the  fact  w 
iofrlngenient  were  thereby  established. 

Tbe  bill  prayed  that  tbe  defendants  be  de- 
creed to  account  for  and  pay  over  to  the  plain* 
tiff  all  such  gains  and  proflls  as  *had  or  [12 
mighthaveaccruedlo  them  from  purcbasingor 
making  or  using  such  Improved  caisson  galea; 
thatanyfurtherdamagessusiained  by  the  plain* 
Llff  bj  reason  of  the  defendants'  IntrlngeilMBt 
be  assessed  and  ordered  to  be  paid:  that  tba 
defendants  be  restrained  by  Injunction  troni 
making  or  using  caisson  gatei  containing  tbs 
patented  ImproTement;  that  tbe  caisson  gatM 
containing  that  ImproTement  and  so  raann* 
taclured  or  purchased  or  in  any  manner  ob- 
laiaed  by  the  defendants,  and  now  In  Ibeir 
possession,  be  destroyed  or  delivered  up  to  tlM 
plaintiff;  and  for  further  relief. 

The  defendants  filed  a  plea  to  the  whole bOl 
(called  in  the  record  ft  "plea  in  abatement^  al- 
leging that  tLe  court  "ought  not  to  lake  cog^ril^ 
ftnce  otor  suilain  Iljc  nforesaid  action,"  for  that 
the  defendant  BdUnnp  was  a  rommodoreio  tbe 
Uniled  States  Kavj,  and  commandaDt  of  tbe 
United  SiBles  Navy  Ynrd  at  Mare  Island, 
Californiu;  that  Ibe  defendftols  Wolcolt, 
Feaster,  and   Diamond  were,   respectWcly,  a 


NOTE.— FVir  ufiol  pal<nr>  ore  urnntetl:  ichcn  d«- 
elurBl  fold.— see  note  to  Evans  v.  Enlon,  4:133. 

At  to  pal<n(abflltu  of  intiGnlfims,  see  notes  to 
TtaompsoD  V.  Bolraeller,  3lh76iand  CorniDK  v.  Ili 


JU  (o  ^bnnSonmtnt  nf  (nuentlon,  see  note  to  Pen- 
nock  V.  DIalotrue.  T:  3ZT. 

A*  til  dtatinetton  bttvi'tn  lni<enf(onsn/ined)<in(sin, 
orlldea,  or  producU  and  irriitaea:  whtn  latter  pat- 
ented.—see  Dole  to  Corn  jiR  v.  Burden,  11:  VSL 

At  to  liiclutllnp  pni«a  orut  product  fit  same  paleTd; 
ttparatt  polinli  fher^or.—see  note  to  Bvans  v.  Ea- 
ton. 1:433. 

At  to  whnt  relnue  may  cover,  see  note  to  O'Beilly 
V.  Morse,  11:  fttH. 

At  to  attianmcnt  Itefort  Imufng  and  rclaufno  pat- 
ent.'recording.- u'ftcn  aitlcnnitnt  tramffrr  aUndtd 
(erme.-Boenototo  Qayler  v.  Wilder,  UESOl. 

lei  U.S. 


A>  to  danii<wi  for  (n/rliwement  of  vatenl:  tr^l$ 
danuilKs.— see  note  toHOKlT  v.  Bmetson.  IB:  tBL 

A*  to  antletpaiion  ttf  patents;  prior  pntenfs  and 
puMfeaKont:  ajtjAUaUa^  and  Inuc;  elolnu  aad 
speclffcatloRi.— see  note  to  LogBelt  t.  Standard  OH 
Co.J7:raT. 

At  to  patents  /or  deslirru,  ufien  tioHd.  see  note  to 
Smltb  V.  Whitman  Saddle  Co.  87:  BOB. 

A*  (s  tcAnt  toMUivUt  If^lngemcnC  o/  pafsftl; 
slmllarltir  uf  deoUet;  dofffna:  confrfnatluns.'  ma- 
chines,' eoiutrucllon  of  patent,— lee  note  to  Boyer  r. 
Coupe,  9):  1073. 
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cfrl!  engliieer  Id  Ibe  NaT7,  sn  usiBiaot  naval 
conBtructor  Id  the  Navj.  and  an  employee  of 
the  United  States  at  Mare  Island;  thai  the  011I7 
calssDQ  gate  nhlch  either  of  the  defeodanls 
bad  anj  relation  with,  control  over,  or  lue  of, 
wltbin  the  elate  ot  California,  naa  one  cod- 
■tructed,  manufactured,  and  used  b;  the  rot- 
ernment  of  the  United  Btatea  aad  for  tbelr  uie 
Kud  benefit  at  (he  navy  vard  at  Mare  Island, 
and  was  there  built  by  Ine  Union  Iron  Works, 
in  pursuance  of  plans  and  BpeclflcsllooB  fur- 
nished by  the  Bureau  of  Yards  and  Docks,— a 
board  in  the  na*al  service  ol  tbe  United  Stales. 
— and  was  delivered  by  tbe  Union  Iron  Works 
to  the  Uniicd  SlnteB,  and  used  by  the  Unilid 
Slates  in  Ibe  dry  dock  of  that  navr  yard;  and 
that  oeitber  the  defendants,  nor  eitlier  of  them, 
made  or  constructed  the  caisson  gate  In  quea- 
tioD,  01  used  It  for  Ibeir  own  use  and  benefit, 
or  ever  bad,  or  pretended  to  have,  any  interest 
In  or  claim  upon  it;  but  that  ILey  only  oper- 
ated and  used  It  as  tbe  officers,  servHiits,  and 
employees  of  tbe  United  Slates,  as  a  part  of  the 
navy  yard,  and  for  public  usfs  of  the  United 
Stales,  in  the  exercise  of  Ibeir  EOverelgD  aad 
COnslitutional  powers. 

The  Attorney  General  of  the  United  States, 
appearint;  for  this  purpose  ODly,  filed  aaui-ges- 
1 3] t ion  (culled  in  the  record  a  *"ptea  to  the  ju- 
tisdlclian")  in  which  he  stated  tbat  tbe  caisson 
gate  in  qucittiaD  was  planned  aad  constructed 
by  (he  Uniled  Stales,  and  ever  since  its  cod- 
■tructlon  had  been  In  the  possession,  control, 
and  use  of  ibe  United  Slates  at  tbe  navy  yard 
at  Hare  Island,  and  was  operated  at  the  dry 
dock  In  tbe  navy  yard  for  naval  purposes  and 
the  public  defense,  in  tbe  building  and  repair 
lug  of  ships  tor  the  Navy  of  the  United  States: 
that  the  United  8lale»,  through  Iheir  officers 
and  agents,  charged  Willi  tbe  possession,  con- 
trol, and  operation  of  that  Davy  yard,  had  at 
>11  llmea  been  in  possession,  control,  and  oper- 
ation of  the  caisson  gate  as  public  properly  of 
the  United  Stales,  for  public  uses,  in  tbe  exer- 
cise of  their  BOVerelKU  and  cooslitutlonal  pow- 
en;  and  tbat  the  defendants,  and  each  of  Ibem. 
never  bad  anything  to  do  with  tbe  construction, 
use,  or  opcratioD  of  the  gate,  or  made  any 
claim  of  right,  title,  possetaion,  control,  or  use 
of  it,  other  than  aa  officers  and  agents  of  the 
United  States,  and  In  obedience  to  orders  of 
the  naval  deparlmeot  of  Ibe  goveroment;  and 
therefore,  "without  aubmitting  tbe  rights  of 
the  United  States  to  tbe  jurisdiction  of  tbe 
court,  but  insisltng  tbat  tbe  court  has  do  ]u- 
rlsdiciioD  of  Ibe  coDlroversy,  for  tbat  the  said 
calsaoD  gat«  and  ita  use  now  la  and  at  e1l  limes 
bas  been  tbe  properly  of  tbe  United  Stales," 
moved  that  the  bill  be  dismissed,  sod  all  pro- 
ceedings stayed  and  set  a^de. 

Tbe  case  Saving  been  submitted  to  the  court 

upon  thee'  -    *  --^  -  -■-•    -■ «  ■• 

fcation  of 
ovemiled. 

The  defendaiits,  Belknap,  Feester,  Wolcott, 
and  Diamond ,  then  filed  an  answer,  admilling 
the  grsDt  of  the  letters  patent,  denying  tbe  In- 
fringement, aeltiog  furth  affirmatively  themat- 
lere  stated  in  their  former  plea,  and  alleglnr 
tbat  neither  ll]e!«  defendants  nor  the  Uniled 
Stales  were  parties  to  the  aclion  brought  by 
the  plaintiO  against  the  Union  Iron  worka,  or 
wtopped  by  the  Judgment  iberelu. 


Ageneral  replication  was  Bled,  and  evidence 

was  taken  by  wlilch  11  appeared  ibat  the  va 
lldlty  of  (he  plalotiS'i  patent,  and  its  Infringe- 
ment by  tbe  defendants,  were  subjects  of 
confilctlng  testimony;  thai  Mare  Island  and  the 
vorka  and  dock  *lberaou,  including  the  [11 
caisson  gate,  belonged  to  the  United  Stale*. 
and  were  held  and  occupied  for  them  by  tbelr 
of&cera  aod  employees;  tbat  tbe  defendants  re- 
spectively held  tbe  positions  slated  in  Iheir 
former  plea  and  had  no  interest  in  the  calaaon 

Ste,  and  nothing  to  do  with  it  beyond  operat- 
J  it  under  tbe  direction  of  the  Uniled  Slates: 
tbat  tbegate  was  built  in  1864,  without  any 
acreemenl  or  license  of  the  plainlift,  by  Iha 
Union  Iron  Works  under  its  contract  with  tbe 

lu    of 

Yards  and  Docks,  and  Wolcott  simply  in- 
spected Ibe  materials  and  n-orkmsnsbip,  as  the 
work  ptogressed,  to  see  if  tbey  were  accocdiog 
to  ihc  contract;  and  I  bat  the  gale  had  since 
been  used  by  tbe  United  Slates  as  part  of  tbe 
dock  tn  the  navy  yard  aforesaid. 

After  a  hearing  upon  pleadings  and  proofs, 
tbe  couTl  made  an  interlocutory  decree  ad- 
judging that  tbe  patent  was  valid  and  had 
been  iafringed  by  tbe  defendants;  referring 
the  case  to  a  master  to  lake  an  account  of  tbe 
lumber  of  caisson  gates  made  or  us^d  by  the 


sustained  by  the  plaintiff;  and  ordering  a  per- 
petual iujunclioD  aj^ainst  tbe  defendants  and 
each  of  them,  "and  tbelr  and  each  of  tbelr 
agenta,  aervaots,  clerks,  and  workmen,  and  all 
persona  claiming  or  holding  under  or  through 
Ihem  or  ettber  of  them." 

Tbe  master  reported  tbat  one  caisson  fcate  to 
the  dock  in  the  navy  yard  at  Mare  laland,  for 
tbe  making  and  using  of  which  the  defendants 
had  been  ^judged  to  have  Infringed  tbe  plaio- 
tlff's  patent,  had  been  made  upon  plana  fur- 
nished by  tbe  plaintiff  and  modifi^  by  tbe 
government  officials,  and  put  in  use  in  IBM; 
thai  the  cost  of  Ibis  gate  was  $60,000,  and  tbs 
cost  of  tbe  cheapest  practicable  gate,  con- 
structed on  any  other  plan  known  to  the  de- 
fendants, would  be  at  least  |100,DOa,  and 
therefore  tbe  gains,  profits,  and  advantages, 
which  bad  arisen  and  accrued  to  the  defendanta 
from  infringing  the  plaintiff's  patent,  amounted 
to  $40,000;  and  tbat  no  datnages.  In  addition 
to  such  gains,  proSts,  aod  advantages,  had 
been  proved. 

*Tbe  court  overrnled  exceptioua  taken  [lA 
by  the  defendants  to  the  master's  report,  con- 
firmed bis  report,  and  entered  ■  final  decree 
for  the  plainlia  for  Ibe  sum  of  $40,000,  wllb 
interest  and  costs.  Thedeteodanla  appealed  to 
tbi*  court 


Mr. 


Oonr»d.  Asaialant  Attorney 


for  appellee. 

Mr.  Jutliee  Oray  delivered  the  opinion  of 
tbe  court: 

A  recapitulation  of  the  principles  heretofore 
affirmed  by  this  court,  loucbing  tbe  llabilllj  of 
,  -        IM  C.  8. 
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the  United  Sialu  and  of  their  offlcen  and 
■genu  to  8ult  Id  Ibe  judicial  IrlbunaU,  will  go 
far  towards  disposlni;  of  Ibis  case. 

It  (liould  be  preraised  that  our  Ian  diSere 
from  tbat  of  England  aa  to  tbe  right  of  (iie 

EiTerDmeol  to  use,  nilhout  compeusnMuD,  aa 
TCDliOQ  for  nbicb  It  baa  graated  letter! 
patent. 

In  England,  tbe  grBDl  of  a  patent  (or  an  In- 
vention IS  considered  aa  limply  an  exercise  of 
tbe  rojal  prerneative,  and  not  1o  be  construed 
H  precludinti  tbe  Cro^n  from  iibing  tbe  Inren- 
tion  at  iia  pleasure;  and  tber«fore  a  petition  ot 
rlgbt  cannot  be  maintaloed  agaloit  tbe  Crown 
for  uaing  a  patented  invenlioo;  allbougb  a 
private  person  or  corporalion  tbat  baa  con- 
tracted to  supply  tbe  goTernmenl  with  articles 
embodying  tbe  InTeniion  ma;  be  sued  for  in- 
frloftcment  of  the  patent.  Ftather  v.  Qvetn,  S 
Bert  its.  257:  Z^izonv  London  Smalt  Armi  Co. 
L.  R.  10  Q.  B.  130,  and  L.  R.  1  App.  Las.  632. 

But,  in  Ibis  coi'iilry,  luttprs  patent  for  in- 
Tcmlona  are  not  granted  in  tbe  eierciae  ot  pre- 
rogative, or  tu  a  matter  of  favor,  biiliioder  TI. 
B.  ConsL  art.  1,  g  8,  wblcb  givei  Congress 
power  "to  promote  Ibe  progreen  of  fcicnce  and 
useful  arta,  by  securing,  for  limiled  terms,  to 
authors  and  Inventors  tbe  eictuxiie  riglit  to 
their  respective  writings  and  discovDrica.  The 
IBlpatent  act  provides  that 'every  patent  sball 
contain  a  grsot  to  tbe  pa leo lee,  bi^  heirs  and 
assigns,  for  a  certain  term  of  years,  of  "Ibe 
exclusive  right  to  make,  ufc,  find  vend  the  ID' 
venlion  or  discovery  tliroiigliout  tbe  United  | 
Stalea."  U.  S.  Rev.  Slat.  ^  i&^i.  And  this  ' 
court  has  repeatedly  and  uniformly  declared 
that  tbe  United  Slates  have  nn  more  right 
than  any  private  person  to  use  a  patented 
fnventtoQ  witbout  licenae  of  the  patentee  or 
making  compensation  to  him.  United  Hate* 
V,  Burn;  79  U.  S.  12  Wall.  246.  252  [20:  81-8, 
8891;  Ciimmeyer  v.  Nenton.  M  U.  3.  225,  235 
(24:  72,  1^\,  Jama  v.  CnmTiidl,  101  U.  S.  858, 
W8  [26:  788,  7871;  Uoltiilrr  v  Benedict  d  B. 
Mfg.  Co.  118  U.  S.  68.  87  [28;  901.  9031;  Vnited  i 
Btalet  V.  Pnljaer.  128  U.  S.  262,  870-272 
[82:  442.  444,  446]. 

Tbe  Untied  Stales,  however,  like  all  tover- 
el«na,  cannot  be  Iniplended  in  a  judicial  tri- 
bnoa),  except  so  far  as  ibey  have  consented  to 
be  sued.  This  doctrine  lias  been  affirmed  by 
this  court  In  cases  too  numerous  to  be  ciied; 
and  was  clesriy  sUted  by  Mr.  Justice  Field, 
delivering  judgment  in  the  case  of  7^«  Sirrn, 
as  follows:  "It  is  a  familiar  doctrine  of  tbe 
commoo  law,  that  tbe  sovereign  cannot  be  sued 
In  bis  own  courts  witbout  blscorsenl.  The 
doctrioe  reals  upon  reasons  of  public  policy, — 
the  inconvenience  and  danger  which  would 
follow  from  any  different  rule.  It  ts  obviovis 
that  the  public  service  would  be  hindered, 
and  the  public  safety  endangered.  If  the  su- 
preme authority  could  be  subjected  to  suit  at 
tbe  instance  of  every  citizen,  and  consequenlly 
eootroUed  In  the  use  and  disposition  of  tbe 
neana  required  for  tbe  proper  administration 
of  tbe  government.  The  exemption  from  di- 
rect Bult  Is  therefore  without  ezcepiioo.  This 
doctrine  of  the  common  law  Is  equally  appli- 
cable to  the  supreme  authority  of  tbe  nalion, 
the  United  Btates.  They  cannot  be  subjecled 
to  legal  proceedings  at  law  or  in  equity  witbout 
Ibeir  couaent;  and  whoerer  loHilulea  such  pro- 

Ul  V.  s. 


ceedlngR  must  bring  his  case  witbin  the  au> 
tborlty  of  some  act  of  Cougress.  Such  Is  tho 
language  of  Ibis  court  lo  United  Stole*  t. 
Clarke.  83  U.  B.  SPet.  444  [S:  1004],  The  same 
exemption  from  judicial  process  extends  lo 
the  property  of  tbe  United  States,  and  for  tbe 
same  reasons.  As  justly  ob!ierved  by  the 
learned  judse  who  tried  this  case,  there  is  no 
distinction  between  suits  against  the  govern- 
ment directly,  and  suits 'against  its  prop-  [17 
erty."  T/i« &renT.  United  t^leU" The  Sirtn"j, 
74  U.  B.  7  Wall.  1S2-164  [IS;  129,  ISO].  So 
much  of  this  alaiement  as  regards  suits  against 
tbe  United  States  or  against  their  property  was 
repeated  bv  tbe  present  Chief  Justice  in  tba 
recent  case  of  Stanleh  t.  Sehwaat/,  147  U,  B. 
508,  512  |8T:  259,261]. 

It  necessarily  follows  that,  unless  expressly 
permitted  by  act  of  Congress,  no  Injunction  call 
be  f^ranted  agnlost  Ibe  United  States.  United 
Statn  V.  MtUmore.  4S  U.  8.  4  How.  286 
[11: 9771:  Hill  v.  UnitedStatct.  50  U.  S.  flilow. 
£88(13:185]:  Ciisev.  TerrfH,  78  U.S.  11  Wall 
199  [20:  134]. 

The  United  Btates,  by  successive  acU  of 
Congress,  have  consented  to  be  sued  upon 
their  contracts,  either  in  tbe  court  of  claims,  or 
lo  a  circuit  or  district  court  nf  the  United 
States.  Acts  of  February  24,  185.1  (10  Slat,  at 
L.  812,  chap.  122.  ^  1);  Alarch  8,  lB6:i(12  Htat. 
at  L  766,  chap.  92.  g  2;  Rev.  Btal.  g  10^9);  Act 
of  March  8.  1837  (24  Stal.  at  L.  6115,  chap.  859, 
SS  1.2);  FwiWAtrfMv.JoNM,  131U.  S.  1.  15, 
16  [33:  90,  91],  Tbe  United  Slates  may  ac 
conlingly  be  sued  by  a  pateclee  for  their  us« 
of  his  invention  under  a  contract  made  with 
him  by  tbe  United  States  or  by  their  authorized 
offlcert.  U-ited  Staitt  T.  Burn*,  79  U.  P.  13 
Wall.  246  [20:  388];  United  Statay.  /'■  'mer, 
158  U.  S.  202 [82j  442];  United Stnte»  v  Berd.in 

li        .  _ 

liable  to  stilts,  founded  lo  t( _,_ 

done  by  their  officers,  though  In  II  (  dis:  j  icge 
of  their  official  duties.  UiUoni  v.  tJ.iitei 
State*.  75  U.  S.  6  Wall,  289  [IB:  ^63];  Morgan 
V.  United  .^tatet.  81  U.  B.  14  Wall.  .:11,  634 
[20:  788,  T-.O];  Lanaford  v.  U,  ited  d  utet.  101 
U.  S.  341  [25:  lOlO];  UniledSh  tetv.  Jonei.  181 
U,  a  1,  16,  18  [38:  90.  91];  German  Bank  ^ 
MempAii  v.  United  .''tnten.  148  U.  S.  678.  579, 
6SO[87:  664,  S««,  56B]:  M'l  v.  United  StaU$, 
149  U  S.  603  [37:  «6S1.  The  United  Statea, 
therefore,  are  not  liable  lo  a  suit  for  an  in- 
fringement of  a  patent,  tbat  being  an  action 
sounding  in  tort,  Se'iillini/er  v.  United  Stale*. 
156U.  8.  learsO:  tOM]:  United Sloteiv.  Rerdan 
Firearm*  Mfg.  Co.  158  U-  S.  552  [39:  .n30J. 

A  public  officer  Is  ndl  personally  liable  on  a 
contract,  although  under  his  own  hand  and 
seal,  made  by  blm  in  tbe  line  of  bis  duty,  by 
legal  authority,  and  on  account  of  tbe  govern- 
ment, and  enuring  to  itsbeneBt,  and  not  to  bis 
own.  ffadgion  v,  DeJ-ier.  6  U.  S.  1  Crancb.  845 
[2;  1301.  See  also  Maebeath  t.  Eaidimand,  1 
T.  R.  172;  UnteiR  v.  WoUeley.  1  T.  R  674j 
Palmer  v.  Eutehinton.  L.  R  6  App,  Cas.  619. 

*But  tbe  exemption  of  the  United  Staiesf  1 8 
from  judicial  process  does  not  protect  tbelr  of- 
ficers and  Bsenta,  civil  or  military,  in  time  of 
peace,  from  oelng  personally  liable  to  an  action 
of  tort  by  a  private  person  whose  rights  of  prop- 
erty they  han  wroDgfnlly  lovadea  or  injured, 
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eren  by  authorllT  of  the  Cnitml  Stales.  Liltle 
Barrtnu,  6  U.  H.  2  Cranrb,  170  [2:  24S]:  Hate* 
T.  Clark,  91  D.  S.  204[M:  471].  Such  officer. 
ot  agents,  altbough  actios  under  order  of  ilie 
United  States,  nre  tberefore  penoDall;  liable 
to  be  lued   for  their  own  infrlnKPment  of  a 

Stent.  Oammeyer  t.  Aewton,  M  U.  S.  235, 
5  [M:  72.  751.  See  atoo  Feat/ter  v.  Queen.  6 
Best  &  S.  257,  297;  Vavatievr  v.  Knpp,  L.  R. 
»  Cb.  Dir.  861.  855.  858. 

Tbeeitent  lo  nbich  officers  or  agenis  of  tbe 
MTemmeat  may  be  restraiDed  by  injunction 
Croro  doine  uolawful  acta  to  the  prejudice  of 
prirate  ligota  is  lUiulrated  by  the  decisloos  of 
this  court  reKardlDg  IdJudcUoos  fmm  the 
courts  ot  tbe  Dolled  States  to  officers  and 
■genta  of  a  slate,  which,  by  tbe  ConatllutloD 
of  tbe  United  Stales,  is  as  eiempt  as  the 
United  States  are  from  private  suit.  Hani  t. 
Lmiiilana.  184  D.  8.  1  [88:  842]. 

In  a  suit  to  nhicb  the  state  Is  neither  for- 
mally nor  really  a  party.  Its  officers.  allhoiiKh 
■Ctlag  by  it*  order  BUd  for  its  beoeflt,  maybe 
reslrained  by  injunciion,  when  the  remedy  at 
law  Is  inadequate,  from  doing  poaltive  acts  for 
which  ihey  are  personally  and  indivlduBlly  lia- 
ble, taking  or  Injuring  tbe  plalntifTs  properly, 
contrary  to  a  plain  official  duty  requiring  no 
exercise  of  dbcretlon  aad  in  violailonot  tbeCon- 
•titutlon  or  lawB  of  tbe  United  StAtea.  Otbom 
».  Bank^  Unittd  StaUi,22  U.  S.  B  Wheat.  788, 
ns,  871  [6:  204,  285,  280];  Laiiitiana  Board 
If  Limidation  t.  MeGomii.  93  0.  S.  531,  541 
[88:  628.028]:  AOen  t.  Baltimore  A  0.  B.  Co. 
114  U.  S.  811  129:  200];  ftnnoyw  t.  MeOon- 
wughs,  140  U.  S.  1  [85:  8SS]. 

But  no  Injunction  can  be  issued  agalnat  offi- 
cers of  a  slate,  to  restrain  or  control  the  use 
of.  property  already  Id  tbe  possesaioa  of  the 
■tale,  or  money  In  its  treasury  when  the  suit  is 
commenced:  or  to  compel  tbe  stale  lo  perform 
its  obligations;  or  where  the  slste  baa  other- 
wise such  an  Inleresl  In  the  objrct  of  the  suit 
M  lobe  a  necessary  party.  Loui*ianat.Jumel. 
and  BUiott  y.  WilU.  107  U,  8.  7ll.  720-728 
n7:  448.  451-454];  Cunningham  v.  Maeon  A 
B.  R.  Ob.  109  U.  S.  446,  4M-4fi7  m-.  902.  995, 
19]  996];  Hagoodv.'SBuOiern.  117  U.  3  M,  70 

(89:  805,  Bill;  Re  As»rt.  128  U.  8.  i\Z  [81: 
18];  NorA  Carolina  t.  TempU.  184  U.  8.  22 
[88:  849];  MeQaheg  t.  VCratnia,  135  U.  S.  663, 
W4  [S4:  804,  812]. 

In  support  of  tbe  decree  below  much  reliance 
was  placed  upon  United  State*  t.  Lh,  106  U. 
S.  196  [27:  171];  Btanlni  v.  SehuaU^.  147  U. 
8.  BOS  [87:  256];  and  Poijidexter  t.  Oremhoa 
V'Vitytnia  Coupon  CkueT),  114  U.  S.  270  [29: 
185]. 

In  United  Stale*  t.  Lee  the  decision  of  tbe 
court,  speaking  by  Mr,  Ju*tiet  Miller,  was  that 
the  owner  of  land  held  and  occupied  by  the 
United  Stales  for  public  uses,  but  under  a  de- 
fective title,  might  malnlaiu  ngaiust  tbe  offi 
oeiB  tn  possession  of  the  land  under  authority 
of  tbe  United  States,  an  action  of  eleciment, 
notwilb standing  Ibe  interposition  of  Ine  Attor 
ney  General  In  behalf  of  tbe  United  States. 

A  year  afterwards,  Mr.  Juttiee  Miller,  again 
delivering  the  opinion  ot  the  court,  after  men- 
tioning a  diiferent  claas  of  cases,  said:  "An- 
other cinsa  ot  ctKB  is  where  an  iodWIdual  is 
■ned  In  tort  for  some  act  fnjurioua  lo  another 
In  regard  to  person  ot  property  to  which  his 


defense  Is  that  he  has  acted  under  the  orders 
of  tbe  government.  In  these  cases  be  is  not 
sued  aa,  or  because  he  U,  Ibe  officer  of  the 
government,  but  as  an  Individual,  and  the 
court  Is  not  ousted  of  jurisdiction  because  he 
anerts  bis  authority  assiicb  oihcer.  To  make 
out  hlsdefensebe  must  show  that  his  autborily 
naa  sufficient  in  law  to  prolect  bim."  After 
citing  several  cases  to  this  point  be  added: 
"To  this  class  belongs  also  the  recent  case  of 
United  StaU*  v,  Ue,  108  U,  8,  196  [27:  171], 
for  the  action  of  ejeclmcot  tn  thai  case  Is.  \a 
lis  essential  character,  an  aclinn  of  trespass, 
with  Ihe  power  In  the  court  lo  restore  tbe  pos- 
session to  tbe  plaintiff  as  part  of  the  judgmenu 
And  tbe  defcndaols  Strong  and  Kaufman, 
being  sued  Individunlly  as  trecpsucrs.  set  up 
their  authority  as  officer  of  the  United  Stales, 
which  this  court  held  to  be  unlawful,  end 
therefore  losufBcIcnt  as  a  defense.  Thejudg- 
ment  In  that  case  did  not  cooclude  tbe  Uniled 
States,  as  the  oplulon  carefully  stated,  but  held 
tbe  offlcers  liable  as  unauthorized  1re«p/is<ers, 
and  turned  tbem  out  of  tbelr  uulawfut  possen- 
sioD."  Cunninqham  v.  Maran  <£  B,  R.  Oo.  109 
U.  8.  446,  452  [27.  933,  9941. 

This  Btaiemeni  ot  tbe  detislon  in  United 
State*  r.  /*.  «upra, was  "repeated  in  .*'liin\20 
let  V.  Behviaas,  147  U.  S.  608  [37:  2S9J,  iu 
which  tbe  point  decided  was  thai  tbe  statute  of 
limliaiions  or  adverse  poswsslon  mii-iit  be 
pleaded  In  defense  of  an  action  of  trespass  to 
try  title  against  officers  of  llie  ttnited  States. 
147  D.  8.  608,  518  [37:  269,  288], 

Id  OunaingAam  v,  Maeon  t6  B.  R.  Oo., 
above  died,  a  bill  Id  equilv  to  foreclose  a  sec- 
ond mortgage  of  a  railroad,  and  lo  set  aside  aa 
Invalid  a  sale  and  conveyance  of  tbe  road  to 
the  state  of  Georgia  under  a  foreclosure  of 
Ibe  Bnt  morisage,  was  filed  by  holders  of 
bonds  secured  By  tbe  aecond  mortgage  against 
the  governor  and  tbe  treasurer  of  (he  slate,  aa 
well  as  against  the  railroad  company  and  Its 
directors;  at)d  wa»  ordered  to  be  dismissed  for 
want  of  jurisdiction,  because,  as  was  said  Id 
the  opinion,  "it  may  be  accepted  as  a  point  of 
departure  unquestioned,  that  neither  a  stale 
nor  Ihe  United  Stales  can  be  sued  as  defendant 
in  any  court  in  this  couDlry  without  Ibeir  con- 
sent, except  )□  tbe  limited  class  of  casei  ia 
which  a  slate  may  be  made  a  party  In  the  Su- 
preme Court  of  the  United  States  by  virtue  of 
the  original  jurlsdlcIIoD  conferred  od  that 
court  by  tbe  Constltulion.  This  principle  i* 
conceded  in  all  tbe  cases,  and  whenever  it  can 
be  clearly  seen  Ibal  the  stale  is  an  indispensa- 
ble party  to  enable  the  court,  according  lo  the 
rules  which  govern  its  procedure,  to  grant  the 
relief  sought,  It  will  refuse  to  take  jurisdic- 
tion. ...  In  the  case  now  under  consid- 
eration the  state  of  GeorgiB  ia  an  indispensa- 
ble party.  It  Is,  In  fact,  tbe  only  proper  de- 
fendant in  the  case.  No  one  sued  has  anj 
personal  Interest  in  tbe  matter,  or  aoy  official 
authority  to  grant  tbe  relief  asked.  No  fore- 
closure suit  can  be  sustained  wUhoulthe  state, 
because  she  baa  the  legal  title  lo  the  property, 
and  a  purchaser  under  a  torecloaure  aecrea 
would  get  no  Iftle  in  the  abaencv  of  tbe  state. 
The  ttate  is  in  the  actual  poenearion  of  the 
property,  and  the  court  cau  dellTer  do  posses- 
sloD  to  the  purchaser.  Tbe  entire  IntereM  ad- 
verse 10  plaintiff  in  this  suit  ii  tlie  tntentt  ot 
.  -        161  V.  8. 
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B.  451,  457  [37:  MM.  906]. 

Iq  tbe  cases  died  by  Ibe  Appellee  reported 
mder  the  hekd  o(  nindexter  v,  Grttntunp 
r  Viryiaia  Coupon  Cataf).  114  D.  B.  870  [39: 
18D],  wbere  ft  colleclorof  tasndue  to  thestkle 
21j  of  Vligfnia  reliued  to  receive  'coupotia 
of  tbe  itate  leodeTcd  lo  pKymeot  of  mcfa  » tax, 
bcunae  forbidden  lo  do  m  b v  a  Rtatule  of  the 
•Ul«,  wbicta  was  ancoDatitutloaal  aod  Told  ts 
imptilrliig  the  oblleatlon  of  tbe  cootract  made 
b;  Uie  BlAte  with  the  holders  of  each  conpoo* 
in  tbe  ttalQle  under  which  they  nere  Iwued, 
the  court,  ipeaking  bj  Mr.  Jutlioe  Hatlbewt. 
beld  tbat  ibe  court  na«  liable  to  ao  lotlon  of 
delinue  or  of  tieqHUa,  for  distraining  peiaooal 
property  for  ooDpayment  of  the  lax;  or, 
where  the  remedy  at  law  nai  inadequate, 
might  be  reBtralnnl  by  injuoction  from  mak- 
ing tbe  distrain  u  Poind&tlery.  OndtowC'Tir- 
gi»ia  OtniponCaiei\tvpTa;  Uhafin\.Taj/loT. 
lU  U.  S.  BOB  [39:  108];  AUen  v.  Baltimore  A 
0.  R.  a.  114  D.  B.  811  [30-.  200]. 

But  where  tbe  circuit  court  of  the  United 
State*,  at  the  suit  of  one  who  has  tendered  such 
coupons  in  pnymeot  of  bis  taxe«.  Issued  on  in- 
JDBCtlon  against  the  Attorney  Oancral  and 
olber  attorDevB  of  the  slate  of  Virginia  to  re- 
strain them  from  bringinc  any  action  lo  bebalf 
ol  the  state  lo  recover  such  taxes,  and.  upon 
their  IningiDg  such  actions,  commitled  Ibem 
fov  contempt  id  disobeying  the  in  junction,  they 
were  discharged  by  this  court  on  writs  of 
habeas  corpus,  itr.  Jtutic»  Hatlbews.  again 
ddivering  Its  opinion,  and  fully  reHewicg  the 
mTiout  cases,  said  tbat  from  the  decision  In 
Ounnimhamy.  Uacort£B.R.Oo.,  above  cited, 
"the  iDieieuce  Is,  that  where  it  Is  manifest, 
apan  the  fare  of  the  record,  that  the  defeod- 
ants  have  no  individual  iDlerest  in  (he  conlro- 
vetiy,  and  that  the  relief  sought  agsinst  them 
ti  only  la  their  ofBcial  capacity  as  represenla- 
dres  of  Ibe  state,  which  aloue  Is  lo  be  atfecled 
by  tlM  Judgment  or  decree,  the  question  then 
arising,  whether  the  suit  is  not  sutMlBDlially  a 
•ob  against  the  slate,  is  one  of  Jurisdiction ;" 
■od  added  that  actions  bad  been  sustained 
againat  officers  acting  In  behalf  of  a  state  "only 
fn  those  loBtanceswbere  the  act  complained  of, 
considered  apart  from  tbe  official  r  iiboriiy  al- 
laged  as  to  Its  Justification,  aod  as  the  personal 
a^  of  the  Individual  defendant,  constituted  a 
violation  of  right  for  which  the  plaintiff  was 
eotiUed  to  a  remedy  at  law  or  In  equity  against 
tbe  wroDKdoer  in  his  Indlvidusl  cbaracter;" 
and  that  the  llth  Amendment  ot  theConstlto- 
tloa,  declsriog  that  "tbe  Judicial  power  of  the 
28)  United  *3tates  sbsll  not  be  construed  to 
eztand  to  auv  suit  In  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United  Slates 
by  cltliena  of  another  atate.  or  by  citizens  or 
sabjecis  of  any  foreign  state,"  must  be  held  "to 
cover,  not  only  suits  brouebt  againat  a  stale 
by  name,  but  those  also  againnt  lis  officers, 
uesla,  tod  representatives,  where  the  stale, 
Ifiough  not  named  as  »ucli,  is,  nevertheless, 
the  only  real  party  againsi  which  alone  In  fact 
tbe  relief  is  asked,  and  against  which  (be  Judg- 
IBent  or  decree  effectively  operates;"  and  Ihere- 
(OK  concluded  tbat  the  suit  In  which  the  In- 
jlwctloD  was  granted  was  In  subslance  aod  In 
■w  a  suit  against  the  State  of  Vlrgiuht,  and 
1«  U.  8. 


coDsequBDtly  tbe  drcolt  court  was  wllbont  Ju- 
risdiction to  eotertain  It,  the  order  of  injunc- 
tion and  the  commltmenia  for  contempt  were 
null  and  void,  and  Ibe  imprisonment  of  tba 
officers  was  wtthont  authority  of  law.  Bt 
Am*.  128  U.  3.  448,  480,  603,  SOS,  607  [81: 
216^234,  228,  SBO]. 

When  the  matter  of  the  Virginia  coupona 
was  last  brought  before  this  court,  Mr.  JutUet 
Bradley,  delivering  Ita  onanimous  opinion, 
summed  up,  as  the  result  of  the  previous  de- 
cisions, so  far  as  coucems  the  subject  now  un- 
der consideration,  "that  no  proceedbigs  can  tw 
Instituted  by  any  bolder  ot  said  boods  or  cou- 
pons acainat  tlie  commonwealth  of  Virginia, 
either  directly  by  suit  against  the  common- 
weallb  by  name,  or  indirectly  against  her  exec- 
utive officers  to  control  them  in  Uie  exerdae  of 
their  official  functions  as  agents  of  the  state;" 
but  that  any  holder  "who  tenders  such  cou- 
pons In  payment  of  taxes,  debis,  dues,  and  de- 
mands dufrfrombim  to  the  state,  andconiinues 
to  hold  himself  ready  to  lender  the  same  la 
payment  thereof,  la  entitled  to  be  free  from 
moIestadoD  In  person  or  goods  on  account  of 
such  taxes,  debts,  dues,  or  demands,  and  may 
vindicate  such  right  in  all  lawful  modes  of  te- 
dress,— by  soil  to  recover  his  property,  by  salt 
against  the  officer  to  recover  damage*  fortak- 


him  lor 


— ^  -.  byadefensetoasultbroughtagalDal 
him  for  his  taxes  or  the  other  claims  standing 
sgainst  him."  MeOaAa/  v.  Virginia,  182  U. 
S.  662.  684  [84:  804,  S12J.  And  this  aummary 
was  repealed  and  approved  In  Pmnoger  T. 
McOmnaughg.  140  U,  8.  I,  IS  [36:  808, 
8871. 

"It  only  remains  to  apply  (be  principles  [23 
established  by  tbe  former  decisions  to  Ihia  suit 
under  the  patent  act  of  the  United  Btatea. 

Tbat  act  not  only  provides  that  "damages 
for  the  infringement  of  any  patent  mar  Im  re- 
covered by  action  on  the  case,"  but  also  pro- 
vides that  "tbeseveral  courts  vested  with  Juris- 
diction ot  cases  arising  under  the  patent  laws 
shall  have  power  to  grant  Iniunctlons,  accord- 
ing to  the  course  and  principlea  of  courts  of 
equity,  to  prevent  the  vlolstloD  of  any  right 
secured  by  patent,  on  such  terms  as  tbe  court 
may  deem  reasonable;  and  upon  a  decree  being 
rendered  In  any  such  case  for  an  Infringement, 
the  complainant  shall  be  entitled  to  recover,  in 


addition  to  tbe  ptoBta  to  be  accoonted  for  by 
tbe  defendant,  the  damage*  the  complalr— ' 
has  sustained  thereby ;  ana  the  court  shall  ai 


der  its  direction."    U,  S.  Rer.  Stat,  gg  4010, 
402t.  , 

This  bill  in  equity  was  Died  by  the  owner  ot 
letters  patent  for  an  Improvement  In  caisson 
gales,  andalleged  that  tbe  defendants  Infringed 
the  patent  by  manufacturing  and  using  sucb 
gates.  Tbe  defendant  Sled  a  plea  to  the  whole 
Bill,  and  the  Attorney  General,  In  behalf  of  tlie 
United  Btsles,  filed  a  suggestion,  the  single 
ground  of  each  of  which  was  that  tbe  only 
caisson  gale  ibat  tbe  defendants  had  any 
relation  with  was  not  made  by  them,  and  was 
not  used  by  them  for  their  own  lieneflt  but 
was  made  and  used  by  the  United  Stales  In  a 
dry  dock  at  a  navy  yard,  and  (he  defendant* 
only  operated  and  used  It  aa  offloers,  eerranta. 


ovCi)l>^Ic 


SOPBEn  COTTBT  OP  THE  UltlTED  SxATBa. 
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«Dcl  emplovnBoT  the  tJalted  Stalci.  Tbe  fnct 
(O  pleailcd  atid  sugftesied  could  not,  coDsiat 
ently  wUh  Ibe  previous  decisions,  ibove  dted, 
prevent  the  defeDduDtB  from  bflriK  held  liable 
to  Ibe  pnlenlpe  for  their  owd  iDfrfugement  of 
bis  pati'nL  There  was  no  error,  therefore,  In 
overruliig  tbe  plea  of  the  defendants  and  the 
tugiieslioa  of  tbe  Altoraej'Qi'oerHl. 

But  the  circuit  court  erred  In  awarding  tn 
tnjunclion  against  the  defendaota. 

As  this  court,  wben  deciding  that  things 
Dianufact'.ired  uoder  letters  patent  of  the 
Uuited  SiKles  were  subject  to  be  laxed  b;  a 
state  like  other  propert;,  aaid;  "The  right  of 
34J"property  in  Ibe  physical  substance,  which 
i<>  the  fruil  of  the  discovery,  Is  altoeelher  dis- 
tinct from  the  right  In  the  discovery  Itself," 
I'ntUrton  v.  Eentueky,  97  U.  B.  Ml,  506  [24: 
lllG,  HIT],  Title  la  the  Ibing  manufactured 
doc'SDotgivetberight  lou8ethepnIentedlaven■ 
-tioIll  no  more  does  tbe  patent  right  In  the  in 
Teoiiongive  title  la  tbeiblDgmsdeiD  rlolatlou 
of  the  palenl. 

[p  an  English  ca.<<e  qoite  analogous  to  the 
cnse  at  bar,  nheresbells,t>oiight  and  owned  by 
a  fori'ign  sovereign,  were  brought  to  Englnnil 
to  lie  put  on  hoard  his  Rhips  of  war,  the  court  of 
apiK'iila  held  Ibnt  hia  acents,  If  they  used  tbe 
shi'lla  Id  England  In  fnfriiigemenl  of  an  Eng- 
li>-h  pnlent,  mifiht  be  liable  In  dnmagea  to  the 
jiiitfntce,  but  that  the  court  could  not  rpslruin 
tbi'  delivery  of  the  shells  to  the  eoverelfpi  to 
whom  thejiielonged.  Lord  Justice  Drettsaldr 
"The  pnlcnt  law  has  nothing  to  do  with  prop- 
eTiy;"utid  Lord  Justice  Cotton  ez pressed  tbe 
tniae  Idea  more  fully  as  followa;  "The  prop- 
erly in  articles  whicli  are  made  to  viuhitiiio  of 
ft  patent  is,  Donviihaistidine  the  privlltf^e  of 
Ibc  patentee,  in  the  iofrintrcr,  if  he  would 
Olhern-ise  have  the  property  in  tbero.  The 
court,  in  a  fuit  to  reslraiti  the  infringement  of 
n  |>nl('iir.  dors  not  proceed  on  the  fooling  that 
the  di'feudaDt  proved  tn  have  Infringni  has  no 
ptopt-riy  Id  the  articles;  but,  assuming  Ibe 
properly  to  be  In  bim,  It  prevents  the  uae  of 
those  articles,  either  by  removing  thai  which 
consliliitcs  the  lofrlogement,  or  by  ordering. 
If  necessary,  a  derirruciiun  of  tbe  articles  so  as 
lo  prevent  them  from  being  used  In  derogaijon 
of  the  plainlifTs  rights,  and  does  this  aa  Ibe 
most  effectual  mode  of  protecting  the  plHlntilTB 
rights — not   on  Ibe  fooling   that   there  la  no 


.  unless  It  has  tiefore  it  the  per' 
■on  entitled  to  the  articles  in  queatlon,  and 
has  aa  against  this  penon  power  to  adjudicate 
tbat  the  articles  are  made  or  used  in  iafringe- 
ment  of  tbe  plaintiff's  rights."  Vaiatteur  t. 
Krupp,  L.  n.  9  Cb.  DIv.  861,  858,  BfJO. 

In  the  present  case,  tbe  caisson  gale  was  a 
part  of  the  dry  dock  In  a  navy  yard  of  the 
Uuitei^  Btates,  was  constructed  and  put  Id  place 
\j  the  Dnited  Slates,  and  was  the  property 
25]  of  the  'United  States,  and  held  and  used 
by  the  United  Slate*  for  the  public  benefit.  If 
the  gate  was  made  In  infringement  of  tbe 
plalntilTa  patent,  that  did  not  prevent  ihe 
title  in  the  gate  from  testing  In  the  United 
States.  Tbe  United  Btatea,  then,  had  boib 
the  title  and  the  posieMlon  of  tlie  property. 
Tbe  United  States  coald  not  hold  or  use  It, 
except  through  officers  end  agenta.    Although 


this  suit  was  not  brought  agntnat  tbe  United 
States  by  name,  lut  against  their  olHcem  and 
agents  only,  ncverihelcas,  so  far  as  tbe  bill 
prayed  tor  an  injunclloa  and  for  the  deslruC' 
tlon  of  Ihe  gate  In  question,  the  defendants 
had  no  Individual  interest  in  the  controversy; 
the  entire  interest  adverae  to  the  piaintiir  was 
tbe  inlereat  of  the  United  Stales  in  property 
of  which  tbe  United  Btaies  bsd  both  the  title 
and  the  poBsessloD;  tbe  United  Stales  were  tbe 
only  real  party,  against  whom  alone  in  fact 
the  relief  was   asked,  and   against  whom  Ihe 


cial  capacity,  and  In  the  eierdae  of  tbeir  oHl 
c'al  functions,  as  reprcscntalivcs  and  agents  of 
the  United  Slates,  and  thereby  to  defeat  the 
use  bv  the  United  Stales  of  properly  owned 
and  used  by  the  United  Stales  for  tbe  com- 
mon defense  and  general  welfare;  aod  there, 
fore  the  United  Slates  were  an  indiapensuhle 
party  to  enable  the  court,  according  to  ibe 
rules  which  govern  Its  procedure,  lo  grant  tbe 
relief  aou,£;hl;  and  the  suit  coi-''l  not  be  maia- 
tiiined  wiihoulvioluting  the  principles  affirmed 
in  Ihe  long  series  of  decision*  of  this  court, 
above  citefT 

There  was  also  error  In  (he  final  decree 
awarding  proQIo  to  Ihe  plaintiff  a*  against  tbe 

In  a  suit  in  equity  for  the  infringement  of 
a  pHtent.  the  ground  upon  which  profits  are 
rei  overcd  Is  that  they  are  the  benedls  which 
bavt!  accrued  to  Ihe  defendants  from  their 
wroi:'-riil  uteof  tbe  plaintiff's  invention,  and 
for  n.  ich  they  arc  liable,  ex  irgvo  tt  bono,  to 
tbe  1  he  rxirut  as  a  trustee  would  be  who  bad 
used  the  trust  property  for  bla  own  advantage. 
Tbe  detendonta  in  ai:y  such  suit,  are  therefore 
liable  to  account  for  such  profits  only  as  have 
accrued  to  themselves  from  the  use  of  tbe  In- 
vention, and  not  tor  those  'which  have  bc-[26 
crued  lo  another,  and  in  which  they  hiive  no 
part iclp,! lion.   KtUabelh  y.Amfriean  Nieliolton 


U.S.  ISe,  I44-14H  [31:664.066-6081;  K>s- 
ttone  Mfg.  Co.  v.  Adamt,  IBIU.  S.  189,  147 
[38:  103,  1051;  (hup*  T.  Eoj/tr,  155  U.  B.  6M, 
683  [38:  283,  3T0]. 

In  the  leading  case  of  EtiinbtVt  v.Amtritan 
Nieholton  Pat.  Oo.  a  suit  In  eauity  for  the 
Infringement  of  a  patent  for  an  improvement 


laid  down  tbe  psvcmenta.  It  being  abown 
that  tbe  dty  bad  made  noproSta  from  tbe  use 
of  tbe  Invention,  but  tbat  the  coniractor  had, 
this  court  held  tbat  profits  could  be  recovered 
agalnat  the  coniractor  only,  and  not  against 
tbe  dty.  Mr.  Juttiee  Bradley,  In  dellTerlng 
judgment,  said:  "One  thing  may  be  affirmed 
with  reasonable  confidence:  tbat  If  an  Io> 
frlnger  of  a  patent  has  realized  no  profit  from 
the  use  of  the  invention,  he  cannot  In  called 
upon  to  resDODi 

97  U.  8.  188  [24r  1005]. 

Id  the  case  at  bar  there  was  no  evidence 
that  tbe  defendants  Ihemselve*  bad  made  *nv 

Koflta  whatever  from  the  uae  of  the  plalntUTs 
vention;   bat   tbe  only  gains,  profit*,  and 
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«d*anlagei,  npon  whtcb  the  report  of  tbe 
muler  »□(!  tbe  decree  of  tbecourt  were  tnaed, 
Here  tboM  wbicb  bad  accrued  to  Ibe  United 
Btates  from  tbe  uvlag  Id  tbe  coat  of  tbe  gate; 
and  Ibe  maeler  found  that  no  damages,  la 
addition  to  sucli  galna,  profits,  and  tiidvaii- 
tajR«,  bad  been  proved. 

Tbe  Deceuar;  result  ii  tbat,  even  If  Ibe 
validity  ol  Ibe  patent  and  Its  Infringement  by 
tbe  defendants  are  assumed,  the  plaintifl, 
upon  this  record,  la  not  enlitled  to  an  liijunc- 
Uon,  to  profll*.  or  to  damages. 

Tbe  tlnding  of  the  masler,  tbat  no  damagea. 
Id  addition  loprofllB.  had  been  proved,  docs 
not  ioderd  necesiiarilj  implj  Ibat  the  plaintiff 
bad  not  tustained  damaeea,  iDdepeoaent  of 
«nr  ptoflta.  But  no  ground  for  equitable 
refief,  bj  injunction,  bj  account  of  proflls,  or 
olbcrwise,  IJising  ehowo,  (he  proper  remed;  of 
tbe  plalnitlt  agatost  Ibe  defeodanta  for  *ucb 
damagea  is  by  action  at  law.  Blizabeth  t. 
Amerie-in  SichoUon  Pat.  Oo.  sod  Root  t. 
Lakt  tHiore  <t  M.  8.  R.  Co.  above  cited. 
ST]  'Tbe  question  wbetbertbe  United  States 
migbt  be  liable,  in  a  suit  against  them  Id  tbe 
court  of  claims  or  other  court  of  concurrent 
Jurisdiction,  as  upoo  a  cootiact,  for  their  use 
«f  the  caisson  gate,  if  an  infringemeutof  tbe 

ElalQtfS's  patent,  does  not  arise,  and  caaaot 
e  decided.  In  this  case. 

In  order  that  the  rights  of  all  parties  Inter- 
«ated  Id  tbe  coDtroverav  may  be  preserved,  the 
entry  to  tbti  case  will  be — 

JMen*  of  the  eireuit  court  rtvenrd,  and 
case  remanded  to  that  court  with  directions  lo 
dismiss  tbe  bill,  without  prejudice  to  an  action 
■tlawagatDst  Ibe  defendaoU,  or  to  a  suit 
against  the  United  States. 

Mr.  Jtuliet  PeeUutm,  not  having  beeo  a 
member  of  the  court  when  thia  caae  was 
vgued,  took  no  part  In  tbe  decision. 

Mr.  Jvttiet  Harbut  diasentingi 

I  am  unable  to  concur  In  tbe  dlaposltloD 
vhlch  has  been  made  of  this  cant. 

A*  stated  in  Ihe  opinion  of  the  majorl^, 
this  court  has  frequently  held  that  Ibe  tjnlled 
Statea  baa  no  more  right  tbaa  any  prlvsie 
person  to  use  a  patented  iDvenlioa  wilbout 
iicense  of  Ibe  patentee  or  without  making  or 
•ecuring  rompensallOD  to  him.  It  la  not 
claimed  thsl  the  defendants  used  the  plainlitri 
patent  under  a  license  from  taim,  or  tbat  com- 

Cisation  or  proviElon  for  compensalloo  baa 
D  Diade.  Tbe  govern  men  t  la  therefore 
under  ao  Implied  obligation  to  compensate 
the  plaintiff.  Tbat  obligation  arises  from  the 
Constitution,  which  decUres  that  private  prop- 
erty shall  not  be  taken  for  public  use  wiihout 
Just  compensation.  Upon  this  point  the  court, 
n  Vnit«i  Siattt  \.  Qrtat  FaUs  MSn.  Co. 
lis  U.  8.  845.  657  [28;  M«,  650],  said:  "Such 
sin  implication  being  consistent  wilb  the  con- 
stllutioDsl  duty  of  Ibe  eovemmeDl.ss  well  as 
with  common  Junllce,  the  claimnnt's  cause  of 
action  is  one  ibni  arises  out  of  implied  con- 
Inicl,  within  tbe  meaning  of  the  staiute 
lei  U.  H.  U.  S.,  Book  iO:  8 


which  confers  Jurisdiction  upon  the  court  of 
claims  of  BCiioos  founded  'upon  any  contract, 
ezprefsed  or  implied,  with  the  govemmeut  of 
Ihe  United  Slates'"  The  same  principle  waa 
rccoitnlied  in  ISreat  FalU  Ufa.  Co.  v.  OaHand, 
]MU.  S.  581.  S9T  [81:637,  0S3]i  United Siatet 
T.  Akxander.  148  U.  S.  180,  ISl  [S7:  416.  417); 
and  'SeAiUinger  r.  United  Blatei.  166  U.  [2S 
S.  163,  174, 175  [89:  108, 113].  In  thia  view,— 
the  defendants  being  public  officers  who  do- 
rive  no  personal  advantage  from  tbe  use  by 
the  government  of  tbe  plaintiff's  Invention,— 
the  prayer  for  an  Injunction  might  well  have 
been  denied  upon  the  ground  uiat  there  was 
an  adequate  and  complete  remedy  by  a  suit 
against  tbe  United  Stales  aa  upon  Implied 
contract.  But  the  conrt  doea  not  proceed 
distinctly  on  that  ground. 

If  tbe  plaintiff  cannot  ene  tbe  United  Statea 
lo  recover  compensation  for  the  use  of  bia 
iDvenlioD,  actually  appropriated  by  the  gov- 
ernment for  public  use.  then  the  only  adequate 
remedy  for  him  would  be  an  Injunction 
against  the  individual  officers,  who  are 
proceeding  wilhoat  his  license,  and  with- 
out any  provision  having  been  made  for 
his  being  compensated.  'Tbis  must  be  to, 
unless  tbecourt  is  prepared  to  bold  that  thero 
is  no  remedy,  under  the  Constilulion.  for  tbe 
protection  of  private  rigbta  against  illenl 
invasion  by  offlceis  of  the  government  In 
United  StaUt  v.  Lie,  106  U.  U  106  [87:  171j, 
tbis  court  said  that  when  Uie  citizen,  "loone 
of  the  courts  of  competent  Jurisdiction,  bat 
eslabllsbed  his  rlirbt  of  property,  there  la  do 
reason  wbv  deference  to  any  person,  natural 
or  artiOclal,  not  even  the  United  States,  should 
prevent  him  from  using  tbe  means  which  the 
law  gives  him  for  the  protection  and  enforce- 
ment of  tbat  right;"  tbat  "no  man  In  thEi 
country  Is  so  high  tbat  bets  above  the  law; 
no  officer  of  the  law  mav  set  tbat  law  at  defl- 
BDCe  with   Impunity:  all    the  officers  of  the 


of  the  law,  and  are  bound  to 
obey  it."  If  the  United  Statea  may  appropri- 
ate to  public  use  the  invention  of  a  patentee, 
without  bis  consent,  and  without  liability  to 
suit,  BB  upon  implied  contract,  tor  the  value  of 
Ibeuse  of  such  invention;  if,  as  the  court 
holds,  a  public  officer  acting  only  In  the  in- 
terest of  tbe  public  Is  not  Individually  liable  for 


officer  who  thiia  violates  the  rights  of  the  pat- 
entee cannot  be  restrained  by  Injunction,— 
then  Ihegovemment  may  wellbe  regarded  aa 
organized  robbery  so  far  as  the  rlghla  of  pat- 
entees are  concerned. 

'Instead  of  leaving  open  tbe  question  [29 
whethv  tbe  United  States  waa  liable  to  suit, 
as  upon  Implied  contract,  tbe  prayer  for  in- 
junction, if  denied,  should  have  been  denied 
upon  Ibe  ground,  and  ODiy  upon  the  ground, 
iliHt  the  pTalntlfT  bad  a  complete  and  adequate 
remedy  by  a  suit  against  tbe  govenmeDt. 

Mr.  JuetiM  Field  alio  dissented. 
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UNITED  STATES. 

(See  B.  C.  Keporter'a  ed.  fa^L) 

Indictment  for  tnailing  obKtne  paper — tuffl- 
eUncy  of— bill  of  pariiculan—knovsUdge — (fa- 
eoy  Utter — lubmilting  eale  to  jury, 

L  AcbarselDnn  indlctnieDt  tbatdefeDdintun- 
Uwtully,  irUfullr.  and  knowtn^lr  dcpcwlted  In 
tbe  i«i9tofl!loe  ■  eerlaln  obaceno,  lewd,  and  \as- 
clUoua  paper,  descrlblntt  It,  1*  an  sllcimtlon  of 
kDOwleilKG  b)'  faiiQOimctkaracter,irhli;h  liaulB- 
oleot  Bfler  verdict. 

d,  Tbc  conatltutlcinal  riRbt  of  tbe  defendnot  to  be 
InformLil  of  tbu  aivuFatlon  afmlnn  biru  lapotin- 
frlncrcd  by  tbe  omlalon  from  the  lndlcimcnt  of 
IniJcuetit  and  obarcne  matier  alk^rnl  as  nut 
proper  to  be  spread  on  the  records  of  the  court. 
pTOTldcd  the  crime  diargod  la  ao  detorlbed  aa 
reasonabl)'  (o  loform  blia  of  tbe  nature  of  tlia 
ubarKe  aoiiBhC  to  be  pfilubllahed  a^lnit  bfm. 

t.  One  cbaraed  with  llieaircn!!«af  dcpoBltlns  In 
tbe  poetofUce  an  obseeoe  paper  mar  npijly  to  the 
cnurtbetore  trial  fur  ab)]]  of  partlcutan  ah6w- 
iDK  what  parlB  of  the  paper  will  be  n-ll»d  oa  oa 
betoB  oLeeenc;  aod  ir  he  falla  to  so  apply  or  ob- 
ject to  the  Euffieiencf  of  tbe  Indictment,  Judjt- 
uent  will  not  be  arrested,  althouith  eome  partd 
of  the  paper  iie  not  olnocoe.  If  he  knew  Irom 
le  indlctmeot  what  paper  would  be  offered  Id 


A.  KDOwledfmortbeaontenUotanobaceDepaper 
br  one  who  deposits  It  In  the  mall  la  aulDcleDt  to 
nftko  bim  F"l"yof  ap  offense  under  IT.  8.  Der. 
Stat.  I SSS0.  although  be  did  not  ivgard  the  paper 
M  one  that  tb*  ttatute  forbade  U>  be  carried  Id 
tbeiDBlls. 

&   That  an  obaoene  paper  wni  malted  In  reaponaa 


for  oialllDs  IL 
1  Submitting  to  the  lurr  tbe  qneatloD  whether 
the  paper  In  question  was  oheoene  la  not  ground 
Of  reversal,  where  no  Injury  was  done  Co  defeod- 
ant  by  so  doluft  as  the  Jury  were  proporly  In- 
ateucted  and  their  ooncluslon  oorrecu 
[No.  434.] 

Argued  October  19,  1SS5.    Decided  Janiiary 
n,  1S06. 

INEBROBtothearculiCourtofllieUoIted 
Slates  for  tbe  Somlieni  Dfatrict  of  New 
Tork  to  review  a  Juclgroeot  conTicltog  Ibe  de- 
feodaut.  Lew  Rosen,  of  tbe  crime  of  malllDg 
an  obscene  paper,  under  U.  B.  Re*.  Stat. 
%  8898.  Affirmed. 
Tbe  facia  are  stated  in  Ibe  opinion. 
Mr.  WUlUm  N.  Cohen  for  plainlifl  Id 


Mr.  Juiliee  HmtUui  delivered  tbe  opinion 
of  the  court; 

The  plaiotia  Id  error  was  Indicted  ander 
U.  B.  Rev.  SiaL  ^  3893,  providing  Ibat  "CTcry 
Obsrene,  lewd,  or  iHsciyioui  book.  pampliUt, 
pfclure,  paper,  wri tin )[,  print,  or  oilier  pu bli ra- 
tion of  an  indertnl  cbnrnolcr,  .  .  .  and  every 
trllcle  or  Ihin;;  inleuded  or  adapted  for  any  In- 
decent or  immoral  use.  and  every  written  or 
printed  card,  dicvlu,  book,  parapblet,  •d*e^ 


llaenient,  or  notice  of  any  kind  Kiviog  Intor- 
malion,  dircclly  or  indlreclly,  wbere,  or  liow, 
or  of  whom,  or  by  wLmI  means,  any  of  (ha 
hereinbefore-mentioned  mallera,  arliclcs,  or 
things  may  lie  oblaincd  or  made,  .  .  .  arfl 
hereby  deciorcd  to  be  nonmailable  mailer,  nod 
sbuil  not  be  convi-yed  in  tW  mails,  nor  deliv- 
ered from  any  posioffice  nor  by  any  lelltr  cur- 
rier; and  any  person  wbo  shell  knoniuifly  de- 
posit, ox  cause  lo  be  deposiietl,  for  mnilini;  or 
delivery,  any  thin;;  declared  by  tfaisKcciion  lo 
be  Donmalliible  matter,  and  nnv  person  who 
sball  knowingly  inke  the  same'  or  cause  the 
same  lo  be  taken,  from  Ibc  mails,  for  the  pur- 
pose of  circulaiinfT.  or  dUposinj;  of,  or  of  aiU- 
iBH  in  tbc  circulation  or  disposillon  of  the 
same,  sliallbedwrncd  guilty  of  a  misdemeanor, 
I  and  )ilmll  for  cHch  and  every  olli'iiw  bi-  fined 
I  not  less  Ibiin  $100  nor  more  than  t^.tXH),  or 
iDi|>il30ti(.-d  al  hard  labor  not  letv  tbau  one  year 
nor  more  than  len  years,  or  boib,  al  tbe  ilU- 
trelTon  of  llio  court." 

The  defendimt  pleaded  not  i-irl1y,  and  Ilio 
trial  waBeiilereil  "iiiron  wilijout  ■■bjeclinn  [31 
In  nuy  form  to  Iliciniticlmcnl  asDOlsufllcli-iitly 
informing  Ibe  ili-fc'iiilanl  of  the  nature  of  tba 
charge  Hgaiusl  tiiin. 

A  verdict  of  guilty  baving  Iwcn  returned, 
the  accugeil  moved  for  a  new  trial  upon  Ibtt 
ground,  among  olltcrs.  tbilt  tbe  indictment  iviii 
fatally  defective  in  niatlersuf  subsinace.  That 
motion  whs  denied. 

The  defendant  thereupon  moved  In  arr(>st  of 
Judgment  upon  tbc  ground  Ihattiielndlclment 
did  not  charge  tli:it  be  kaea,  at  the  lime,  what 
were  llie  coulculs  of  Ibe  paper  <ii'|>osited  in 
the  mail  and  alleged  lo  be  lewd,  olBceoe,  and 
lusclvloiis.  This  molioD  wua  aluo  denied,  and 
tbe  accused  was  senlenced  to  Imptlsoiimeut  at 
hard  labor  during  a  period  of  tliirleen  roontbs, 
and  to  pay  a  fine  of  (1. 

Tbe  paper,  "Broadway."  referred  lo  in  the 
indictment,  was  produced  in  evldecce,  first  by 
tbe  United  Btales,  and  afterwurds  by  the  ac- 
cuaed.  The  copy  read  in  evidence  by  tbe  gov- 
ernment was  tbe  one  which,  it  was  admflled 
at  the  trial,  Ibe  defendant  had  ciiuwd  to  be  de- 
poatted  in  the  mail.  Tbe  pictures  of  female* 
appearing  In  that  copy  were,  by  direction  of 
the  defendant,  parilully  covered  with  lamp 
black  that  could  be  easily  erased  with  a  piece 
of  bread.  Tbe  object  of  lending  them  out  In 
that  condilion  waa,  of  course,  lo  exclle  a 
cutioslly  to  know  what  was  llius  concealed. 
The  accused  read  in  evidence  a  copy  that  be 
characleriEed  as  a  "clean"  one,  and  in  which 
tbe  pictures  of  females,  in  different  atlltuitea 
of  indecency,  were  not  obscured  by  lamp- 
black. 

The  defendant  having  Indicated  his  purpose 
to  bring  tbe  case  here  for  review,  the  court 
below  ordered  tbeie  papers  to  be  sentio  the 
clerk  of  Ibis  court  with  tbe  transcript  of  lbs 
proceedings  below. 

1.  Tbe  first  contention  of  tbe  plalntiO  hi 
error  is,  that  the  indictment  was  fatally  de- 
feclivo  lo  not  alleging  that  tbe  paper  Iti  ques- 
tion was  deposited  in  the  mall  with  knowleilga 
on   liis   pnit  that  it  was   obscene,  lewil.  and 

The  indictment  charged  ihal  tbe  accused, 
on  the  S4lh  day  of  April.  1893.  vritbin  (b* 
•ouibera  districi  of  New  Yoik,  "did  unlaw> 
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the  cily  of  New  York,  for  mailing  aDddellTer7 
by  tbe  posloffice  eatabliabment  o(  the  Uailed 
Stales.  A  cerlain  obscene,  lewd,  and  lascivious 
pspcr,  nhlcb  said  paper  tlien  and  there,  on  the 
nrst  page  tfaereot,  nna  ealitlcd  'Tenderloin 
Number,  Btoadwaj,'  and  on  Ibe  Mme  page 
were  prioled  the  words  and  flfrures  following, 
— ILflC  is  to  say:  'Volume  II.  cumber  21; 
trademark,  1893;  by  Lew  lioseo;  New  York. 
Ssrurduy.  April  15,  1893;  ten  cents  a  copy. 
$4.00  a  year,  in  advance;'  and  Ibereupnn,  on 
the  same  pipe,  is  tbe  piclute  of  a  cab.  horse. 
driver,  aod  (be  figure  of  a  female,  logelber 
(underneath  Ibe  Mid  picture)  with  the  word 
'tcndcrloineuse.'  and  the  said  paper  consists  of 
twelve  pa^s.  minule  duscriplion  of  wbicli. 
wilb  tbe  pictures  tliereio  and  thereon,  would 
be  olTrn&ive  to  Ibe  court  and  improper  to 
spread  upon  tbe  records  of  the  court,  because 
of  (liElr  obscene,  lewd,  and  inderenl  mattctB: 
and  ttie  said  paper,  on  the  siiid  twenly-foiirlh 
dn.v  of  April,  in  the  yenr  one  Ibounand,  eight 
hundred  and  ninety- 1 liree.  was  enclosed  in  a 
wrapper  aod  addressed  as  follows, — tbal  is  lo 
■ay,  'Mr.  Geo.  Edwards,  1>.  O.  bci  610,  Sum- 
tnit,  N.  J..' — agsinst  tbe  peace  of  tbe  United 
Binies  and  Ibeir  dijiniiy.  and  cuntrarj-  to  the 
■taditi'  of  Ibe  Uuiled  States  io  sucb  case  made 
and  pro  tided." 

Undoubtedly  the  mere  depositing  in  the 
mail  of  a  writing,  paper,  or  otbcr  puollcntioii 
of  an  obi^crue,  lewd,  or  lascivioua  cbaracter,  is 
not  an  oifense  under  the  statute  if  the  person 
making  tlie  deposit  was,  at  the  time  and  in 
good  fntib,  witbout  knowledge,  loformatioi), 
or  notice  of  its  conlcnis.  The  iDdictment 
would  have  been  in  better  form  if  it  had  more 
dislincily  charged  tbat  the  accused  was  aware 
of  its  cbaracter.  But  Ibis  defect  should  be  re- 
garded, after  verdict  and  under  the  circum- 
iiancea  attending  tbe  trial,  as  one  of  form, 
under  U.  B.  Rev.  SUt.  i^  102S.  providing 
that  [be  proceedings  on  an  Indictment  found 
by  a  grand  Jury  in  any  district,  circuit,  or 
Oilier  court  of  tbe  United  Stales,  shall  not  be 
ftfTected  "by  reason  of  any  defect  or  imperfec- 
tion in  Ibe  matter  of  form  only,  which  shall 
Dot  tend  lo  tbe  prejudice  of  the  defendam." 
United  Htnlet  r.  CAaie.  27  Fed,  Hep.  B07;  i/ni(- 
td  ftaUi  V.  aiark,  87  Fed.  Rep.  lOS. 
331'The  indictment  on  Its  face  implieslhat  tbe 
defendaot  owned  or  mannged  Ibe  paper  "Broad 
way."  He  admitted  at  the  trial  Ihut  he  owned 
■DO  controlled  it.  He  did  not  pretend  tlial  be 
was  ignorant  at  tbe  time  of  tbe  contents  of  the 
particular  number  that  be  caused  to  be  put  In 
tbe  pmlolflce  at  New  York.  The  general 
charge  llinl  he  "uolawfully.  wilfully,  and 
knowingly  deposited  aud  caused  to  be  de- 
posited in  tbe  posiotflce  ...  a  certain  ob- 
scene, lewd,  and  lascivious  paper"— describ- 
ing it  by  its  name,  volume,  number,  dale  of 
trademark,  dale  of  issue,  and  as  having  on  it 
the  name  of  Lew  Rosea,  proprietor,  the  same 
name  l>orne  by  the  defendant,— may  not  unrea 
Mnably  be  construed  ss  meaning  that  the  de 
fendant  was,  and  must  have  Ucn,  aware  of 
tbe  nalure  of  its  conlfntn  at  the  time  he  caused 
h  to  be  put  into  the  pustotllce  for  transmission 
and  delivery.  Of  course  be  did  not  under 
■land  Ibe  govemmeDt  as  claiming  tbat  tbe  mere 
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depositing  fa  tlie  postofflue  of  an  obscene, 
lewd,  and  lascivious  paper  waa  an  olTense  un- 
der the  statute,  if  tbe  person  so  depositiog  It 
bad  neither  knowledge  nor  aotice,  at  tbe  lime, 
of  its  character  or  contents.  He  must  bave 
understood  from  the  words  of  the  Indictment 
tbat  the  gOTemmeut  Imputed  to  him  knowl- 
edge or  notice  of  tbe  contenta  of  tbe  paper  so 
deposited. 

In  their  ordinary  acceptation,  the  words 
"unlawfully,  wilfully,  and  knowingly"  when 
applied  to  an  act  or  thing  done,  import  knowl- 
edge of  the  act  or  thing  so  done,  as  well  as  an 
evil  intent  or  t>ad  purpose  in  doing  sucb  thing; 
and  %tlicn  ii>eii  in  an  indictment  in  counection 
wilb  tbi-  ctiirge  of  having  deposited  in  tbe 
mails  an  obscene,  lewd_,  aod  lascivious  paper, 
contrary  to  Ibe  statute  in  socb  case  made  and 
provided,  could  not  have  been  construed  as  ap- 
plying to  Ibe  mere  depositing  in  tbe  mail  of  a 
paper  tbe  contents  of  which  at  tbe  time  were 
wholly  unknown  to  tbe  person  dcposiling  IL 
The  case  la  therefore,  not  one  of  tbe  total  omia- 
sion  from  the  indictment  of  an  essential  aver- 
ment, but,  at  most,  one  of  the  inuccurale  or 
imperfect  etolement  of  a  fact;  and  sucb  state- 
ment, after  verdici,  may  be  taken  in  the  broad- 
est sense  autboiizcd  by  tbe  woida  used,  even 
if  it  Ik  adverse  lo  the  accused, 

2.  Tbe  defendant  also  contends  thai  th«  In- 
dictment waa  *fatally  defective,  lo  that  il  [34 
did  not  set  out  with  reasonable  parlicularlly 
those  parts  of  tbe  paper  relied  on  to  support  the 
charge  in  tbe  Indictment.  He  insists  tbat  tba 
omission  from  the  indictment  of  a  de«crlplioii 
of  Ibe  pictures  of  female  figures  found  In  tbe 
paper  waa  in  violation  of  tbe  conatltulional 
guaranty  that  the  defendant  in  a  criminal  case 
shall  be  informed  of  the  nature  and  cause  of 
the  Bccuaation  against  him.  U.  8.  Oonat. 
amend.  6, 

A  defendant  is  Informed  of  tbe  nature  and 
eause  of  the  acctisation  against  bim  If  the  in- 
dictment contains  such  description  of  tba 
offense  cbsrged  as  will  enable  him  to  make  bli 
defense  and  to  plead  tbe  judgment  in  bar  of 
any  further  prosecution  for  tbe  same  crime. 
Does  the  indictment  in  this  case  meet  these  re- 
quiremenlsT  It  descrities  tbe  paper  alleged  to 
be  obscene,  lewd,  and  lascivious  with  sucb 
minuteness  as  to  leave  no  possible  doubt  as  to 
its  identity.  If  tbe  defendant  did  not  have  in 
his  poBseasion  or  could  not  procure  a  duplicate 
of  such  paper,  be  could  bave  applied  to  the 
court  for  an  order  that  he  be  lurnisbed  with  a 
bill  of  particulars  to  the  end  tbat  he  mipht 
properly  defend  himself  at  tbo  trial.  UruM 
State*  V.  Bennell.  18  Blatcbf.  888,  861;  Bex  t. 
nodgtm,  R  Car.  &  P.  433:  Wbart  Crim.  PI.  A 
Pr.  ^  703.  He  made  no  such  appllpation.  but 
went  lo  trial  without  suggeatine  that  lie  was 
not  sufnclently  informed  by  tbe  Indictment  of 
the  nature  and  cause  of  tbe  accusation  against 
him.  When  the  paper  In  question  was  pro- 
duced In  evidence  he  made  no  objection  to  it 
as  not  being  sufficiently  described  In  the  lodict- 
menl.  but  at  the  conclusion  of  the  evidence  on 
the  part  of  Ibe  prosecution  moved  to  dismiss 
on  the  ground  that  the  paper  was  not  obw^ne. 
This  motion  having  been  overruled  be  testified 
in  his  own  behalf,  oSerlog  in  evidence  a  dupli- 
cate of  the  same  paper,  admitting  that  lamp- 
blftck— capable  of  being  easily  removed  so  aa 
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to  briog  each  ofFeoiire  ptctare  Id  full  view  of 
any  persOD  receiving  or  inspecting  the  paper— 
htkd  by  hit  dIreeiiOD  been  pul  od  the  entire 
edlLioD  of  April  16,  189S.  He  now  iatlsls  tbat 
the  indlctmeot  wai  (tUlly  defeclire,  because 
It  did  Dot  disclou  in  detail  the  contente  of  the 
twelve  pages  that  werecbargedto  constitute 
35job««ne.  )e«d,  and  tasclvloiu  paper.  *II 
be«aid  that  he  did  not  haow  what  part  of  the 
twelve  pages  were  considered  by  the  grand 
Jury  as  obscene,  lewd,  and  lascirious,  the  aii' 
•wer  is  that  he  was  not  eotilled  to  know  what 
pused  In  the  coDferenceaot  grand  Juron.  He 
■was  not  entitled  lo  show,  as  matter  of  defense, 
that  the  grand  Jury  proceeded  on  fnsufflctent 
grounds.  He  had  to  meet  only  the  case  maiie 
by  the  indictment  and  by  the  evidence  adduced 
by  the  govemmenL  And  if  he  wished  to  be 
Informed,  before  entering  upon  tbe  tilal,  what 
particular  parla  of  the  paper  would  be  relied 
on  as  brinj^ng  the  case  within  tbe  stalute,  be 
could,  as  already  suggested,  have  applied  for 
ft  bill  of  particulara,  which  the  court.  In  the 
exercise  of  a  aound  legal  discretion,  might  have 
grnnted  or  refused  a>  the  euds  of  justice  ~~ 

The  principal  aathority  relied  on  In  rapport 
of  the  defendant's  contention  is  the  cuse  in 
England  of  an  indictment  for  publlsliing  an 
obwene  Ilbet,  namely,  "a  certain  indecent, 
lewd,  13lthy,  and  obscene  book  called  'Fruits 
of  Fbiloiophy,'  thereby  cool  am  In  ail  ng,  vitiat- 
ing, and  corrupting  the  morals,  etc"  The 
jury  found  that  the  book  was  obscene,  and  a 
motion  in  arrest  of  Judgment  waa  made  by  the 
accused.  Tlie  motion  was  denied.  Coclcburn, 
Ob.  J,.  Melloi,  J.,  concurring,  held:  "If  tbe 
omission  ia  in  the  Indictment, — If  thai  be  tbe 
objection,  and  ft  be  a  valid  one,— It  ia  an  ob- 
jection tbat  ought  to  have  been  taken  by  de- 
murrer, and  therefore  I  cannot  help  thinking 
that,  upon  the  balance  of  convenience  we  shall 
act  more  niaely  in  saying  that  the  Jndgment 
pronounced  on  thia  indictment  ought  not  to  be 
•et  aside  by  making  the  motion  absolute  to  ar- 
rest the  Judgment;  but  if  there  be  any  valid 
foundation  fur  the  contention  the  defendants 
have  raised  upon  th«  indictment,  it  should  be 
taken  by  demurrer."  Queen  r.  Bradlaugh,  L. 
R.  3  Q.  B.  DIv.  M9.  STB.  The  judgment  was 
reverMd  in  tbe  court  of  appeal,  which  held 
that  in  an  Indlctmonl  for  publiahlng  an  ohicene 
book  described  only  by  its  tide,  the  words  al 
leged  to  be  obecene  must  be  set  out,  and  their 
omission  would  not  be  cured  by  ■  verdict  of 
guilty.  In  bis  opinion  in  that  case,  Lord  Jus- 
nce  Brett  considered  what  kind  of  omissions 
wouM  be  cured  by  verdict,  and  declared,  as  the 
80]  result  of  *ibe  aalhorllies,  tbat  "In  every 
kind  of  crime  whlcb  consists  in  words.  If  the 
words  complained  of  are  not  set  out  in  the  in- 
dictment or  Information,  the  objection  is  fatal  In 
arrest  of  Judgment"  But  he  also  said;  "I  would 
atrike  out  of  tiie  category  of  the  cesea  which 


cation  of  obscene  prlnta  and  obscene  pictures 
may  be  In  one  aeaae  Jlbslotu,  but  they  are  not 
words,  and  therefore  they  do  not  seem  to  me 
to  fall  within  the  nilesas  to  criminal  pleading! 
irblch  we  are  coailderlng  here  today."  Brad- 
lovpA  V.  QutM,  L.  R.  8Q.  B.  Dlv.  BftT,  6S4. 
LooklDg  at  tha  ouh  Id  Um  Ameilcu  ooorta, 


wel^ndthBtin  Oom.y.  8harj>la» a8iS)SSMg. 
&  R.  91,  103,  7  Am.  Dec.  633,  which  waa  an 
Indictment  for  exiiibiiing  an  obsceoe  plctore. 
It  waa  objected,  after  verdict  and  on  motion  in 
arrest  of  Judgment,  that  the  picture  was  not 
sufficiently  described.  Chief  Justice  Tilgbman 
said:  "We  do  ool  know  tbat  tbe  picture  had 
any  name,  and  therefore  it  might  be  impossi- 
ble todeRisnate  It  by  name.  Wliat,  then,  la  ex- 
pected? Afust  the  Indictment  describe  mi- 
nutely tbe  attitude  and  posture  of  the  figureaf 
I  am  for  paying  some  respect  to  the  chastity  of 
our  records.  These  are  clrcumstaDcea  which 
may  be  well  omitted,  Wbellier  the  picture 
was  really  Indecent,  the  Jury  might  Judge  from 
the  tfidence.  or  if  necessary,  from  intpeetion. 
The  witnesses  could  identify  It.  J  am  of  opin- 
ion tbat  the  description  Is  sufficient." 

The  question  was  considered  in  Massachu- 
setts in  IS2I,  In  Com.  v.  Hotma,  IT  Haas.  886. 
Thai  was  an  indictment  for  publishing  ■  lewd 
and  obscene  print  contained  In  a  certain  book 
entitled  "Memoira  of  a  Woman  of  Pleasure," 
and  for  publishing  the  same  book.  Two  of 
the  counts  alleged  tbat  the  printed  book  was 
so  lewd,  wicked,  and  obscene  "that  the  aame 
would  be  offensive  to  tbe  court  here,  and  im- 
proper to  be  placed  upon  the  recorda  thereof." 
Chief  Justice  Parker,  speaking  for  the  court, 
held  these  counts  to  bo  good,  saying:  "It  can 
never  be  required  that  an  obscene  book  and 
picture  should  tie  displayed  upon  therecordsof 
the  court;  which  must  be  done  if  the  descrip- 
tion Intbese  counts  is  insufficient.  This  would 
*be  to  require  tbat  the  public  Itself  should  [37 

£ve  permanency  and  notoriety  lo  Indecency 
order  to  punish  it."  fiubseqiienily.  In  Cot», 
V.  Tartoa,  1  Cush.  tH.  73,  which  was  an  io- 
dlctment  under  a  stale  enactment  for  printing, 
publishing,  and  distributing  an  obscene  paper, 
the  court  said:  "In  indictments  for  offenses  of 
Ihls  description,  it  is  not  always  necessary  that 
the  contents  of  the  publication  should  be  in> 
serted;  but,  whenever  It  Is  neceaaarv  to  do  so, 
or  whenever  the  Indlctmenlnndertakesloatala 
the  contenta,  whether  necessary  or  not.  Iha 
same  rule  prevails  us  in  the  cate  of  libel,  that 
la  to  say,  the  alleged  obscene  publication  must 
be  set  out  In  tbe  very  wonla  or  whlcb  It  la  com- 
posed, and  the  Indictment  must  undertake  or 
profess  to  do  so,  by  the  use  of  appropriate  Ian- 
gunge.  Tbe  excepted  cases  occur  whenever  a 
publication  of  this  character  is  M  obscene  at 
to  render  It  improper  tbat  it  ahould  appear  on 
■  he  record,  and  then  the  statement  of  tbe  con- 
tents may  be  omitted  altogether,  and  a  de- 
scription thereof  substituted;  but.  In  thia  case, 
reason  for  tbe  omission  must  appear  In  the 


both  an  authority  and  a  precedent  for  this 
form  of  pleading.  In  Com.  v.  McCanet,  IM 
Mass.  162.  28  L  R.  A.  61,  an  indictment 
charging  the  defendant  with  selling  a  certain 
book  containing,  among  other  thinga,  obscena 
language,  was  held  to  be  insufflctent.  The 
court  distinguished  the  caie  before  it  from 
previous  case*,  and  said  tbat  while  the  prin- 
ciple announced  In  0am.  v.  Bolma  must  lie  re- 
garded as  an  exception  to  the  general  mla 
relating  to  libelous  publications,  the  welghtot 
authority  In  thia  country  waa  In  favor  of  that 
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80,  In  Ftoptt  T.  OirarOin,  I  tlicli.  90,  91, 
wblcb  nai  an  tndlctmest  for  prtniing  and  pub- 
llBlitDK  ■  certain  pap«r  deeciitKd  by  its  title, 
Bnd  CDnrncIerizcd  as  wicktd,  obsreDe,  etc.,  tbe 
court  said;  "There  is  anotber  rule,  as  ancient 
u  tbat  conteDiled  for   by  the   couu.sel   (or  tbe 

Firlsoner,  nbicb  rorblrla  Ibe  ItitroductioQ  In  an 
Ddictmi'nt  of  ob.aoene  jilclureB  and  books. 
CouilB  will  oeveT  allnw  their  records  lobe  pel 
luled  b»  bawdy  and  obscene  mailers.  To  do 
38]ibi9  would  be  to  require  a  court  *ot  justice 
to  perpetuate  and  give  notoriety  to  nn  indecent 
publication,  before  iu  aulbor  could  be  visited 
for  the  greal  wrong  be  may  have  done  to  fhe 
public  orio  iodivicluala.  And  there  is  no  bnrd- 
■hip  io  this  rule.  To  convict  Ibe  defendant, 
be  must  be  sbown  to  have  pub)iabcd  the  libel; 
If  be  fs  the  publisher  be  must  be  presumed  to 
have  been  advl3-e<l  of  Ibe  contents  of  the  lilicl, 
and  fully  prepared  lo  justify  It.  The  Indict 
menl  in  Ibia  cause  corresponds  with  Ibe  pre- 
cedents  to  be  found  ic  books  of  the  highest 

In  StaU  V.  Broion,  27  Tt.  610,  in  which  the 
Indictment  stated  that  the  (n'snd  jurors  omilled 
from  the  iDdicimem  tbe  lend  nod  obscene  pa- 

Kr  nlletifed  to  have  been  sold,  btcaute  it  would 
offensive  to  tbe  court  and  improper  to  be 
placed  on  records  of  tbe  court,  Chief  Justice 
Redfleld  said:  "Ordinarily  the  iDdictment  in  a 
cftse  like  tbe  present  ibould  set  forth  the  boob 
or  publication  in  Aae  verba,  Ihe  same  as  in  in- 
dlctmenls  for  libel  or  forgery,  Tbls  seems  lo 
be  an  acknowledged  priociple  Id  tbe  books. 
Bui  even  in  iDdlciinenta  for  forf^ry,  it  may  be 
excused,  as,  if  tbe  forged  Instrument  is  In  tbe 
powcM^lon  of  Ibe  oppcwite  parly.  80.  also,  la 
■  case  like  tbe  preseot,  tf  the  publication  be  of 
io  gross  B  character  tbat  speeding  it  upon  tbe 
record  will  be  an  offense  acalnut  decency,  It- 
may  be  excused,  as  all  tbe  English  precedents 
■how.  Botne  of  tbe  precedents  are  much  like 
tbe  preEent,  describing  the  obscene  cbaracter 
of  the  publicstion  In  genera)  lerms.  But  more 
generally  itic  nature  of  tbe  publication  Is  more 
■peciflCHi);  described.    But  in  both  cases  tbe 

trincf  pie  of  the  case  is  the  same.  If  tbe  paper 
of  a  charncler  to  offend  decency  and  outrage 
modesty,  it  need  not  be  so  spread  upon  tbe  rec- 
ord as  to  produce  that  effect.  And  if  it  Is  nl- 
leged.  In  aucb  case,  to  be  ■  publicalion  within 
tlie  general  lerms  in  wblcb  tbe  offense  is  de- 
fined by  tbe  stntute,  it  is  sufflcient:  which 
■eems  to  be  done  Iti  the  present  case.  The  de- 
gree of  particulaiity  with  which  the  paper 
could  be  rtesrribed  without  eiposlng  its  pmss- 
Dess  would  depend  something  upon  tbe  nature 
of  that  feature,  whether  It  consisti'd  in  Ibe 
words  used  or  the  general  description  given. 
In  Ibe  former  cftse  it  could  not  be  more  psr- 
ttculnrly  described  than  it  here  Is  without  of- 
fending'decency." 
SO]  •In  JtfcA'air  V.  ftopfa,  BOBI.  441,443.  the 

Siestioo  was  whether  the  Indictment  for  prlnt- 
g,  having  In  pos.<:e>!slon,  and  giving  away  an 
obMcene  and  indecent  picture  was  sulbcient 
tinder  a  provision  of  ibe  Blinols  Criminsl  Code, 
declaring  that  an  lodictment  should  be  deemed 
Bufllciently  technical  and  correct,  which  stated 
tbe  offense  In  tbe  terms  and  language  of  the 
■taluie  creHlinc  tbe  offense,  or  so  plainly  that 
the  nature  of  Ibe  offense  could  be  easily  under 
■tood.  Th«  court,  ipeaking  by  Hi.  Justice 
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Walker,  said  that  "It  was  necessary  to  set  out 
the  supposed  obscene  matter  lo  tbe  indictment, 
unless  the  obscene  publicatioD  is  In  the  bauds 
of  the  defendant,  or  out  of  tbe  power  of  Ihe 
prosecution,  or  the  matter  is  loo  gross  and  ob- 
scene to  be  spread  on  the  records  of  the  court, 
either  of  which  tacts,  if  eiiating,  should  be 
averred  in  the  indictment,  as  an  e::cuse  for 
failing  to  set  out  the  obscene  matter:  that 
whether  obscene  or  not  is  a  queslinn  of  law, 
and  not  of  (act;  that  the  question  Is  for  the 
court  to  determine,  and  not  for  the  jury."  To 
the  same  effect  are  Ful/er  y.  /"copU.  02  in.lS2, 
IS*-,  male  V.  Smith,  17  R.  I.  371,  374.  37B. 

Tbe  earlier  cases  were  fully  examined  by 
Mr.  Justice  Btatchford,  when  he  was  a  judge 
of  the  circuit  court,  In  United  Statu  1.  Ben- 
nett,  16  Blatchf.  838, 351 ,  in  which  was  charged 
that  the  defendant  "did  unlawfully  and  know- 
ingly deiviail,  and  cause  lo  be  aepoaited.  In 
tbe  mall  of  tbe  United  Stales,  then  and  there, 
for  mailing  and  delivery,  a  certnin  ubscene, 
lewd,  and  Inacirloua  book,  called  'Cupid's 
Yokes,  or  Tbe  Binding  Forces  of  Conjuual 
Lite.'  which  said  book  is  so  lewd,  obscene,  and 
lascivious,  that  the  same  would  l>c  offensive  to 
the  court  bere,  and  improper  to  be  placed  up- 
on the  records  thereof;  wherefore  tbe  jurors 
aforeE<aid  do  not  set  forth  the  same  in  Ibis  In- 
dictment."  i^peaklng  fur  himself  and  Judges 
Benedict  and  Choate.  Mr.  Justice  Blalchford 
said:  "In  ihe  present  indictment,  the  defend- 
ant had  informalion  given  to  him  as  to  the 
offense  chsrged,  by  tbe  date  of  the  mailiDg.  by 
tbe  title  of  the  book,  and  by  the  address  on 
tbe  wrapper.  The  indictment  states  tbe  reason 
for  not  setting  forth  the  book  to  be  thai  It  Is 
too  obscene  and  Indecent  to  be  set  forth.  A 
copy  of  the  book,  with  a  designation  nf  the  ob- 
scene passages  relied  on,  'contd  have  been  [40 
obtained  before  tbe  trial,  by  asking  for  a  bill 
of  particulars.  The  defendant  was  not  de- 
prived of  tbe  right  'to  be  informed  of  tbe  na- 
ture and  causeof  Ibeaceusalion.'  The  weight 
of  authority,  as  well  as  of  reasoning,  la  In 
favor  of  the  aufflclency  of  the  present  Indict- 
ment." 

The  doctrine  to  be  deduced  from  the  Amer- 
ican cases  Is  that  the  cons  iltu  lion  si  right  of 
tbe  defendant  to  be  informed  of  the  nature  and 
cause  of  tbe  accusalioD  against  him  entitles 
him  to  insist,  at  the  outset,  by  demurrer  or  by 
motion  ID  quash,  and,  after  verdict,  by  motion 
Id  arrest  of  Judgment,  that  the  indictment  ahall 
apprise  him  of  the  crime  charged  with  such 
reSBOnable  ccrlaioly  tbat  be  can  make  bis  de- 
fense and  prolect  bim'«lf  after  judgment 
aealnst  another  prosecution  for  tbe  same  of- 
fense; that  Ibis  right  is  nut  infringed  by  Ibe 
omission  from  the  indictment  of  indecent  and 
obscene  mailer,  alleged  as  not  proper  to  be 
spreod  upon  the  records  of  tbe  court,  provided 
Ibe  crime  cburged,  however  general  the  lan- 
guage used,  is  yet  ao  described  as  reasonably 
to  inform  the  accused  of  tbe  nature  of  the 
charge  sougbl  to  be  e&lablishcd  against  bim; 
and  that,  in  such  case,  tbe  accused  may  apply 
lo  the  court  before  tbe  trial  is  entered  upon 
for  a  bill  of  parliculars.  shon-lng  what  parlsol 
the  pnper  would  be  relied  on  hy  the  prosecu- 
tion as  being  oltscene,  lewd,  and  lascivloiu, 
wbicb  motion  will  be  granted  or  refused,  u 
tbe  court,  In  tbe  exercise  of  t  iound  legal  dis- 
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tnllon,  mtf  find  nectmuj  to  llie  enda  of  ju 
lice. 

Tbe  refonl  of  Uie  coart  lo  ane«t  the  Jud^ 
meat  wu  not  erroneoUB.  The  defeodant 
koew  rrom  the  {odlctment  ilwK  wbst  paper 
or  publication  would  be  offered  b;  tbe  govero- 
meat  in  erideDce,  and  that  the  proeecutkni 
would  tnoist  that  the  [ddurea  of  females  dis- 

Iilayed  in  dial  paper  were  obaccne.  lewd,  and 
BBcfTloaa.  It  IS  Mid  that  Mine  of  the  prfnted 
natter  and  pictures  Id  tbe  paper  could  not  poe- 
■iblr  be  reiarded  aa  of  that  rlaee.  That  fact 
fi  not  dlsoined  by  the  iDdictmeat.  Bexidea, 
the  failure  to  set  out  luch  matlers  and  piclores 
could  Dot  haTB  prejudiced  ihesccuaed.  The 
paper  being  ofiFered  in  evideoce,  if  It  appeared 
tbal  wMne  ut  tbe  printed  mailer  or  aome  of  the 
[icturei  were  not  obaceoe,  lewd,  or  lasclvloui, 
41]  tbe  'Jury  could  have  been  instructed  upoo 
tbataubJectattbelnatRDceot  eitbprpiirlv.  But, 
a«  we  bare  alread;  said,  tbe  defendant  'did  not 
■tk  for  a  Mil  of  partlculsn  nor  nbject  lo  tbe 
Indictnient  aa  Insufflclent,  but  made  hi«  dpfenae 
upon  tbe  broad  ground  that  tbe  paper  that  he 
caused  to  be  depoalted  In  the  postofflce  wai 
not  obKvoe.  lewd,  or  laaclTJous. 

We  are  of  opinion  that  the  indictuieDt  auffl- 
denll;  informed  tbe  accused  of  the  nature  and 
cause  of  tbe  accusation  against  bim,  and  ihat 
there  was  no  legal  ground  lor  an  arrest  of  the 
Judgment 

8.  At  the  trial  below,  the  defendant,  b; 
counsel,  asked  the  court  to  instruct  Ibe'j 
that  be  should  be  acquitted  if  they  enterlaL .  . 
a  reasonable  doubt  wheiher  he  knew  that  the 
paper  or  publication  referred  to  in  the  indict- 
ment was  obscene.  This  request  was  lefuaed, 
and  an  exception  was  taken  to  tbe  ruling  of 
tbe  court. 

This  request  for  Instructions  was  Intended  to 
anoouDoe  tbe  proposition  ihat  no  one  could  be 
convicted  of  ihe  olTenae  of  having  nnlawfullj, 
wilfully,  and  koowinglr  used  the  mails  for 
the  iransmtsslon  and  delivery  of  an  obscene, 
lewd,  and  lascivious  publlcalion, — alrboui^bhe 
may  have  had  at  tbe  lime  actual  knowledf^  or 
notice  of  Ita  contenls.— unless  be  knew  or  * 
lleved  that  socb  paper  could  be  property  .. 

Jnsily  characterized  as  obscene,  lewd,  and 
Hscfvlous.  The  statute  Is  not  to  be  so  Inter- 
preted. The  inquiry  under  the  smtule  Is 
whether  the  paper  charged  to  have  been  ot)- 
scene,  lewd,  and  lascivious  was  In  fact  of  that 
character,  and  If  it  was  of  that  character  and 
was  deposited  in  the  mail  by  one  who  knew  or 
bad  notice,  at  the  time,  of  its  contenis,  the  of- 
fense i«  complete,  although  the  defendant  bim- 
aelf  did  not  regard  the  paper  as  one  that  Ihe 
Statute  forbade  lo  be  carried  in  Ihe  mails. 
Congress  did  not  Intend  that  the  question  as  to 
the  character  of  the  paper  should  depend  upon 
tbe  opinion  or  belief  of  tbe  person  wbo,  with 
knowledge  or  notice  of  lis  contents,  assumed 


songbt  to  lemedy  would  continue  and  Increase 
fd  volumeltthebeilef  ot  tbe  accused  as  to  what 
was  obseeue,  lewd,  and  lascivious  was  recog- 
421nlzedBS  Ihe  test  for 'determining  whether 
the  statute  has  been  violated.  Every  one  who 
OSes  tbe  malls  of  tbe  United  States  for  csrry. 
fox  paper*  or  publicaiiona  must  take  notice  of 
what,  tn  this  enUgjiiened  sg^  Is  meant  by 
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decency,  purity,  chastity  In  social  life,  snd 
what  must  be  deemed  olMcene,  lewd,  and  las- 
civious. 

4.  Another  conienlion  of  Ihe  accused  la  that 
tbe  paper  alleged  to  have  been  mailed  wa^scnl 
in  response  to  a  decoy  letter,  sod,  for  that  rea- 
son, no  crime  waa  commuted.  It  is  only 
necessary  to  say  Ibal  Ibal  question  baa  been 
disposed  of  adversely  lo  Ihe  defendant's  con- 
tention by  Qrimm  v.  UaiUd  Stata,  156  C.  8. 
604.  Oil  (30: 1)50,  S53].  In  that  case  it  was 
aaid:  "Tbe law  wasaclually  violated  by  Ibede- 
fendanti  be  placed  letters  In  the  postoffice  which 
conveyed  information  as  to  where  obscene 
matter  could  be  obtained,  and  he  placed  them 
Ihere  with  a  view  ot  giving  such  in  formation  lo 
the  person  who  should  actually  receive  ihoaa 
letters,  no  matter  what  his  uauie;  and  the  fact 
that  the  person  wbo  wrote  under  these  assumnl 
namea.  and  received  his  letters,  was  a  govern- 
meat  delcctive.  In  no  msonec  detracts  m>m  his 
giitlL"  Thaldoclrlne  was  again  announced  in 
Ooodt  V.  Unittd  fitaln.  139  U.  S.  MS  [ante,  2fl7], 
in  which  case  it  was  said  that  the  fact  that  "cei^ 
lain  prohibited  pictures  were  drawn  out  of  the 
defendant  by  a  decoy  letter  written  by  a  gov- 
ernment detective  was  no  defense  to  an  indict- 
ment for  mailing  such  problbited  publications." 
fi.  It  Is  alsi)  assiinied  for  error  that  tbe  court 
left  It  to  the  jury  lo  say  whether  the  paper  in 
question  waa  olwceoe.  when  it  waa  for  Ihe 
court.  Rs  a  miller  of  law,  to  deiermine  that 
question.  If  The  court  had  instructed  Ibe  Jury 
as  matter  of  law  that  the  paper  described  in 
the  Indictment  waa  obscene,  lewd,  and  Insciv- 
ioua,  no  error  would  have  lieen  commilled;  for 
Ibe  paper  itself  was  In  evidence:  it  was  of  the 
class  excluded  from  Ibe  mails;  and  there  was 
no  dispute  as  to  ils  contents.  It  has  long  been 
tbe  seitled  doctrine  of  this  court  thai  the  evi- 
dence before  (bo  jury.  If  clear  and  uncontia- 
dicleil  upon  any  issue  made  by  the  parties, 
presented  a  question  of  law,  in  respect  of  which 
thecourl  could,  without  usurping  tbe  functiooi 
■of  the  Jury,  instruct  them  aa  to  tbe  [43 
principles  applicable  to  the  case  made  by  such 
evidence.  FUatanUt.  Fant,Si\3.%.  2SWaa 
116,  121  [23:  im,  782]:  Monklair  Tvfi.  v, 
Dana.  107  D.  8.  103  |37:  436]:  MarAM  t. 
Ilvbbnrg.  117  U.  S.  410,  410  (26:  019.  9201: 
Sparf  V.  Unitai  Stale*,  156  U.  B.  Gl,  99,  IIXI 
—  "13,  S60].  Even  it  we  ahuuld  hold  that 
jrt  ought  lo  have  inslrucled  the  jury,  at 
of  law,  that  tbe  paper  was,  within  the 
meaning  of  the  tOatute,  obscene,  lewd,  and 
lascivious,  it  would  not  follow  that  tbe  judg- 
loiild,  for  that  reason,  be  reversed,  be- 
t  is  clear  that  no  injury  came  to  tba 
defendant  by  submitting  the  question  of  tlw 
character  of  (be  paper  lo  tbe  Jury.  But  It  Is 
proper  In  add  that  it  waa  competent  tor  tbe 
court  below,  in  its  discretion,  and  even  if  It 
had  beeo  Inclined  to  regard  ihe  paper  as  ob- 
scene, lewd,  and  lascivious,  to  submit  to  lbs 
Jury  tbe  general  question  of  the  nature  of  the 
pspcr.  accompanied  by  Instructions  Indicating 
tbe  principles  or  rules  by  which  they  shouM 
be  guided  in  determining  what  was  an  obacent, 
lewd,  or  lascivious  paper  within  tbe  oonteta- 
platloQ  of  (be  s(atute  under  which  the  iodick 
ment  waa  framed.  That  was  what  tbe  oourt 
did  when  ii  charged  the  Jury  Ibat  "tbe  test  o( 
obscenity  is  whe^er  the  lenoency  o(  Um  mat- 
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terUlodrpraTeaDd  corrupt  the  morals  of  those 
wbcMO  miDclsarr  open  lo  such  InHnence  aod 
Into  nbosc  hands  t  piiLiIicnUon  of  IhLs  sort  mnf 
falL"  "Wuuld  ll,"  the  court  uld,  "tiiigKe^t 
or  convey  lewd  Ihoiichts  and  lascivious 
tliiHigbls  to  the  yoimi; and  inexperienced?"  In 
View  of  the  cbaTHCter  of  tbe  paper,  as  to  1d- 
■poclfon  of  it  wilt  iniliDll;  disclose,  tbe  trat 
prescribed  for  the  Jni;  was  quite  as  liberal  aa 
tbe  dt'ff  Ddnol  bad  any  rlyht  to  demand. 

Olber  questions  are  disciiKscd  in  the  rluborate 
brfrfflled  for  tbe  detcadant.  Some  of  tbem 
do  not  require  noiiee;  others  were  not  saffl- 
clently  saved  bj  eacepHons.  at  the  proper  time, 
■Dil  wilt  not,  lUerefore,  be  considered  or  detcr- 

We  find  no  error  qf  law  in  Ou  rteord'  and 
OuJudffTMnl  it  afflrmed. 

Mr.  Juttiee  White,  wllb  whom  concurs  Mr. 
Juttict  SUr&a.  dlsscnling; 
44]    *Mr.  Jutiife  Sliiras  and  myself  are  un- 
able lo  cnucur  in  the  opinion  andjuilfcment  of 
tbe  court.     Tbintiin^,  as  we  do,  Ibattbeconse- 

Juence  of  the  alBrmaocc  of  tbe  judgment  Is  to 
eprlve  the  accused  of  rifrhia  suiiraniecd  lo 
biro  under  Ibe  Connilullon  of  tbe  tJotted 
fitates,  we  are  impelled  lo  itate  tbe  reasons  for 
our  dissent. 

It  was  claimed  at  Ibe  bar  of  tbis  court  that 
tlie  indiclment  was  Hhoolutcly  void  because  It 
failed  lo  set  forth  an  offense  asalnat  the  law  of 
tbe  Unlle<l  Slate*.  Tbis  contention  rested  ou 
two  iiruiiosltions;  PirHt,  that  tbe  indictment 
did  not  on  its  face  conlain  a  slBtcmenl  of  tbe 
olMcene  matter  char^-ed  to  have  been  UleRnlly 
mailed;  second,  because,  even  if  tbe  failure  to 
•o  state  WHS  i'icu!<cd  by  tbe  al1eg:itloD  in  the 
iDdicimrnt  ibut  Ibe  matter  was  too  ohscene 
■Dd  olIfn»lvB  to  be  repeated,  tbe  indictment 
was  none  tbe  less  absnlutely  void  because  It 
failed  to  give  an  Idcniifyin^  reference  tA  that 
irblcb   the  grand  jury  found  to  l*e  o1)sceae. 

If  tlie<>e  otijeclionii  be  well  founded,  they  are 
iiceesfMirily  apparent  on  the  face  of  the  record. 
They  )!0  to  Ibe  jurisdiction  of  tbe  court  rafiont 
mnteria.  Tliey  cnnstqiieally  demanded  con- 
aideralioD  wliellicr  or  not  they  were  presented 
to  (be  court  below,  or  bare  been  rcgularlj  as 
■Igned  for  error  here,  Montana  li.  Co.  v.  war- 
rm,  187  U.  8.  818,  851  [84:681,032].  The 
qoeationa,  tiien,  are: 

Ftnt.  Wat  it  necenary  to  iprfad  the  matltr 
sieged  to  be  tAtftnr.  in  faU  in  the  inflietment, 
and  teat  the  failure  lo  do  no  ereiiterl  by  the  at- 
luatien  in  the  indietment  that  it  vat  too  «ffen- 
mve  lo  te  put  on  the  reeonlt 

It  la  unquestioned  that  the  Knglish  rule  re- 

Sdres,  where  obscene  words  are  relied  upon, 
•t  tbe  obscene  mailer  should  be  set  out  ci 
pliciily  In  the  indictment,  and  that  tbe  aver- 
ment that  It  la  too  obscene  lo  be  so  stated  is  in- 
aafflcient  lo  excuse  tlie  omission.  Hrad'aagh 
V.  Queen,  L.  R.  8  Q.  B.  Div.  631.  But  tbis  is 
not  tlie  doctrine  of  tbe  American  courln.  At 
Ibe  time  Bradtavjfi  v.  Queen  was  decided  tbe 
contrary  rule  bad  been  announred  In  several 
leading  cases  In  this  counirj,  and  Ibe  court  it 
Ibe  Uradtaugh  Cau  said:  "  In  mipport  of  tbii 
«ODleaUoti  for  the  Crown  some  American  casei 
4lllwere  cited.  'Decisions  in  the  courts  of  the 
United  Stales  are  not  blodlnff  aiiiboritles,  and 
•Hbougta  tbef  may  be  eipreaalj  in  point,  fet, 
Ui  U.8. 


if  tbey  are  contrary  to  our  law,  Ibey  must  be 
disregarded."  The  cases  thus  referred  to  have 
since  been  followed  by  many  other  American 
authorities,  bo  that  the  qiieslion  may  be  con- 
sidered in  Ibis  country  as  determined  adversely 
to  the  English  rule.  Com.  v.  Ilolmat,  17  Mum. 
886;  Cam.  v.  Thrbom.  1  Cusb.  66;  Fl»)ple  t. 
Oirardin,  1  Mich,  90;  Slata  t.  Pmningtcn.  S 
Lea,  50«;  MeNdir  t.  People.  89  HI.  441 ;  FuUer 
T.  People,  99  III.  182;  Stalt  v.  Broun,  87  Vt. 
619;  fItateY.  Oriffln,  48 Tex.  S38;  Stater.  Smith, 
IT  R.  I.  871;  Cam.  t.  Dtjardin,  120  Hass.  46, 
80  Am.  Rep.  653;  Com.  t.  WHght.  188  Hasa. 
882;  Com-  v.  MeCanet.  164  Mass.  162, 29  L.  a 
A.  61;  United  8taU*  \.  Bennett,  IS  Blatcbf. 
838.  It  was  with  reference  to  tbls  well-aettled 
Tiew  ibat  1q  OHntm  v.  United  Statu,  IH  D. 
a  604  [SB:  SfSO],  in  speaking  of  sending  ob- 
scene matter  through  the  malls,  tbe  court  said 
(p.  608  [592]):  "Tbe  cbarfn;  is  not  of  sending 
obscene  matter  tbrough  the  malls,  in  wbicb 
case  some  description  might  be  necessary,  Ixtth 
for  IdentlBcation  of  tbe  offense,  and  to  enable 
the  court  to  determine  whether  the  matter  was 
olwcene,  and  therefore  nonmailable.  Even  in 
such  cases  it  Is  held  that  it  Is  unnecessary  to 
spread  the  obscene  matter  in  all  It*  flllhlness 
upon  tbe  record:  It  la  enough  to  SO  far  describe 
it  that  Its  obnoiioiiB  character  may  Iw  dls- 

Bwond.  Where  the  obieene  matter  it  not  tpread 
vpon  thefaee  of  the  indictment,  and  it  exented 
under  the  averment  that  it  toouldbeofentiee  to 
morality  to  do  to,  it  the  indictment  eatid  iiiher4 


rendering  it  impottibh  to  determiat  Vpon  vhat 
the  grand  ivry  hated  ittpretentmentt 

In  considering  tbis  question  it  must  b«  borne 
in  mind  thatlmprlsonment  at  bard  labor  in  the. 
penitentiary  Is  tbe  penalty  which  may  be  Im- 
poKcd  for  sending  obscene  matter  through  tbe 
malls;  hence  Ibe  offense  la  an  infamous  one. 
Maekin  t.  United  Slate*.  117  U.  8.  848  [39: 
909];  Ex  parte  Wilton.  114  U.  S,  417  [29;  891; 
lie  Claaten.  140  U.  8.  200  pS:  409].  It  must 
niso  be  considered  that,  being  nn  infamous  of- 
fense, tbe  proeeculion  can,  under  tbe  lith 
■Amendment  to  tbe  Constltuiion.  only  be  [40 
by  indictment.  The  necessity  for  Identifying 
references  in  the  indlclment  to  the  obscene  mat- 
ter upon  which  tbe  grand  Jury  makes  ira 
andinss  is  an  essential  part  of  tbe  rule  dls 
pensing  with  tbe  oblignltoD  of  stating  tbe  ob- 
scene matter,  in  b>  mauy  words,  in  tbe  Indict- 
ment. Tbe  reown  upon  which  the  English 
rule  rests  is  that  spreading  In  full  tbe  obscene 
matter  is  essential  to  protect  tbe  accused  in  bis 
rights,  to  enable  bim  lo  move  to  quash  or  in 
arrest  of  Judgment,  or  to  present  on  review  V7 
error  the  validity  or  invalidity  of  the  indict- 
ment. Tbe  Ameriran  rule  is  based  upon  tbe 
reason  that  such  spreading  upon  the  record  Is 
not  essential  to  protect  the  rights  of  the  ac- 
cused, because  the  obscene  matter  passed  on 
,Ifled  by  a 


bence  the  omission  deprives  tbe  accused  of  n 
subsMntlal  right,  whilst  subserving  tbe  ends 
of  public  morality  and  decency. 
Tbe  autborlilea  make  tbla  clear.    Tboa  In 
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Orimm  t.  United  State*.  lUS  V.  B.  604 
fJQ:  GM)],  (be court  said:  "ft  Is  enough  toso 
{•r  de»^ibe  it  [obBwce  mailer]  ilial  Its  ob- 
Doiiou-4  character  inay  he  discerned."  And 
the  reason  which  exacted  this  reference  vta 
drdRted  10  be  "both  for  idenllflcalton  of  the 
olTense  and  to  enable  the  court  lo  determine 
whether  the  matter  was  obscene  and  Iberefore 
nonmailable."  Id  Cam.  v.  Mc-Canee,  IC4  .Mass. 
102,  29  L.  R.  A.  61,  the  ludiclment  charfied  the 
accused  wltb  "Belling  a  certain  book  then  and 
there  called  'The  Decameron  of  Boccaccio.' 
and  which  said  book  upon  the  title  po(;e  thereof 
was  then  and  there  of  the  teuor  fnllowfne 
(describinf;  the  title  psRe),  .  .  .  which  said 
book  then  and  there  contained  amona  other 
things  certain  obncene,  Indecent,  and  impure 
laneuage,  .  .  .  which  eaid  book  is  «o  lewd, 
obscene,  Indecent,  and  impure  that  tbe  same 
would  be  oSenaive  to  tbe  court  and  Improper 
to  be  placed  upon  the  records  thereof."  The 
court,  wbiUi  fully  recognizing  the  rule  which 
renders  it  unnecessary  lo  spread  obscene  matter 
to  the  indictment,  also  applied  tbe  principle 
which  holds  (hat  where  such  matter  Is  not  put 
upon  tha  record  there  must  be  an  identifying 
reference  In  the  indictment  so  that  II  may  be 
47]  "determined  from  (he  face  thereof  what 
was  tbe  particular  matter  upon  which  the  grand 

iury  acted.  In  consequence  of  so  holding,  ihe 
ndsment  was  revened  and  the  verdict  set 
aside.  See  also  Bt^Aeock  v.  Vnitei  Statu,  S4 
Fed.  Rep.  8T8. 

Indeea.  tbe  correctness  or  (he  ruling  In  C<ym. 
V.  Med'anet,  WB  tbink,  results  from  the  very 
nature  of  things.  It  being  unquestionable  that 
a  grand  jur;  must  find  an  Indictment  in  order 
thatthe  prosecution  be  valid,  how  can  it  be  said 
that  there  has  been  such  a  prenentment  when 
.on  the  very  face  of  the  record  it  is  absolutely 
impossible  to  determine  what  mailer  the  grand 
Jury  charged  to  beobsceueT  To  say  (bat  It  can 
be  supplied  by  a  bill  of  particulars  or  otherwise 
la  a  misconception,  for  It  becomes  Impossible 
to  lupply  that  which  does  not  legally  exist. 
TLe  Constitution  requiring  that  tbe  grand  jury 
should  find  tbe  Indictment,  neither  (be  court, 
the  proaecuting  officer,  nor  any  one  else  bas 
power  to  create  tbe  neceaaarv  avermenia  to 
make  that  an  Indictment  which  otherwise 
would  ba  no  indictment  at  all.  This  caw  II. 
luslralea  the  danger  of  departing  from  consti- 
tutional safeguards.  The  general  rule  reqiilres 
an  Indictment  (o  bespeciQc.  SlepAeniiy.  Slate, 
Wright  (Ohio)  78;  Om.  v.  Oilleipu.  7  Berg.  & 
R  460.  10  Am.  Dec  475;  Com.  v.  Sloa,  1  Msss. 
H;  Com.  v.  Bailey.  1  Mass.  63.  S  Am.  Dec.  8; 
Com.  V.  Baeney,  10  Serg.  &  R.  ITS;  Com.  v. 
Wright,  1  Ousb.  40;  Com.  v.  Tarbm,  1  Cash.  60; 
Com.  t.  Houghton,  B  Mass.  107;  Sing  t.  Bore, 
18  Mod.  aiO;  State  v.  Farkir,  1  D.  Chip.  (Vt) 
£S8,  11  Am.  Dec.  7S5.  See  also  Oom.  v.  Sle- 
wni,  1  Haas.  203.  To  this  rule  there  has  been 
evolved  bd  exception.  This  exception,  as  we 
have  said.  Is  that  where  the  pabltcaiion  or 
mailing  of  o1>scene  matter  Is  cbarqed  by  a 
grand  jury,  such  milter  need  not  be  stated  in 
the  indicimetit,  provided  In  that  Instrument  It 
be  referred  lo  and  idenllfleil.  Under  tbe  ruling 
DOW  announced.  It  seems  to  tia  that  the  excep- 
tion is  made  to  destroy  the  rule,  and  that  an 
Indictment  is  held  to  be  valid  even  although  it 
make*  do  nteieoce  wlialevcr  to  tbe  matter 

tu 


relied  on  toshow  guilt.  Thus  the  quallfica lion 
as  to  (he  identifying  reference  by  which  alone 
(he  exccptino  is  juatifled  disappear^  and  the  re- 
fUli  "loirirally  leads  lo  the  reiosnition  of  [4S 
the  right  of  a  Krand  jury  to  present  without  slnt- 
inc  or  referring  lo  the  facts  upon  which  its  pre- 
sentment is  made,  and  also  concedes  ihe  power 
of  a  prosecuting  otllcer  lo  supply  matter  in  aik 
Indictment,  and  thus  make  that  which  is  abeo- 
luli-ly  void  a  valid  Instrument.  I'he  wisdom 
of  Ihe  rule  announced  in  Com.  v.  ileCni'ca 
was  well  illuM rated  by  theindicimentpresi'nied 
in  that  case,  as  it  is  by  the  a1lci>ed  Indicinient 
under  consideration  here.  Will  tl  hesiiid  (hat 
an  Indictment  which  charged  thai  an  accused 
pnhll|hed  obscene  matter  coniainfd  in  twenty 
volumes  of  books  called  the  "Encycloitedia  Bri- 
tannicH  or  Ameticaiia."  gU  ing  Ihi;  lillr  piij^  anil 
rollowcd  by  the  statemeut  that  n  mnre  luinuio 
description  would  be  offensive  to  morality, 
would  he  adequate?  And  yet  what  diflrrence 
would  exist,  except  In  degree,  belwcen  such  an 
Indictment  and  Ibe  one  here  held  to  be  validT 
Nor  Is  it  logical  to  say  that  as  an  accused  ha* 
no  right  to  know  the  secrets  of  a  grand  Jury 
room,  therefore  he  is  not  entttlen  to  be  in- 
formed BE  to  Ihe  matter  upon  which  the  grand 
Jury  hasea  Its  presenlnienl.  The  Consiliution 
forbids  in  a  certain  class  of  casea  prosecution 
except  by  Indictment,  and  therefore,  to  tha 
extent  that  auch  knowledge  U  c<«enti«l  to  con- 
stitute a  valid  Inslrument,  the  accused  is  enll- 
lied,  under  tbe  Constiiution,  to  know  the  le- 
crets  of  tbe  grand  jury  room. 

If  Ibeae  views  as  to  the  necessity  of  an 
identifying  reference,  supported,  as  we  ibink 
they  afe,  by  the  statement  of  tbe  court  in 
Orimm  v.  Un>tea  Stata.  166  U.  B.  tM 
[ES:  6S0].  and  the  ruling  of  the  supreme  court 
of  Massachusetts  In  Com.  v.  MeCaita,  M 
lupra,  be  sound,  their  application  to  this  case 

Tbe  lanEuage  of  the  fodtctment,  whilst  It 
IdeDlIfles  Ibe  paper  a*  an  entirely,  falls  in  any 
degree  to  designate  what  matter  therein, 
whelher  words  or  picture,  was  found  to  be  ob- 
scene by  tbe  grand  jury,  and  upon  which 
their  presentment  was  made.  It  is  imposalble 
from  the  mere  description  of  the  title  page  of 
the  paper,  and  the  avenneat  that  It  contains 
twelve  pagesand  was  published  on  a  particular 
day,  lo  In  any  way  ascertain  what  part.wbeiher 
pictures  or  ptiot.    contained   In    the  twelve 

Eages,  was  acted  on  by  the  grand  *jury.  [49 
a  other  worda,  using  the  identification  of  lbs 
Ssper  given  by  the  Indictment,  the  mind  looks 
)  vain  for  any  reference  to  the  particular 
things  found  in  tbe  paper  which  were  consid- 
ered as  within  tbe  statute. 

Nor  can  It  be  correctly  said  that  tbe  alleged 
indictment  under  consideration  charged  that 
each  and  every  part  of  the  newspaper  waa  ob- 
scene, and  therefore  the  grand  jury  found  the 
whole  paper  was  of  that  character,  thua  Iden- 
lifying  the  whole.  It  will  be  seen  from  an  ex- 
amination of  the  lodtctmenl,  that  Ita  language 
expressly  charges  that  only  portions  of  tlia 
publication  to  which  It  refers  are  obeceoe. 
The  paper  to  which  the  indictment  relates  i* 
twelve  pages  of  the  ordinary  size  of  llliistiattd 
papers,  with  a  title  psge  as  described  in  (be 
indictment.  Three  of  its  pages  are  devoted  to 
advertlicmenis;  all  die  other  pagea.  except  tbe 
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■Ixtb  and  wTeDlb,  contRfned  pktum  and 
prinied  malter.  The  excepted  pages  con tafo 
Oii).v  pidtim  wlilch  are  btackened  over  la 
«n  BO  Bs  seemiDgly  to  coDctal  tbem,  and  jeC 
MRvin^  enougli  un'bUckeDcd  lu  Biisgest  tbe 
anbjcct  wblcb  tbej  depicl.  Tbe  etgbib  pflfte 
bsa  limllar  piolurea  aloar  with  tbe  piioied 
niBtier.  After  deacrlbtog  tbe  title  page  of  tbe 
paper  and  the  piclure  thereon,  the  indictment 
ia;a;  "and  the  laid  pBper  consists  of  tweWe 
pagea,  minute  descHpiions  of  which  with  tbe 
pictures  therein  and  thereon  nnuld  be  nITennive 
to  the  court  and  Improper  to  spread  upon  the 
records  of  the  court,  because  of  their  obscene, 
lend,  and  Indecent  mntiers."    This  U  not  no 


tended  there  would  be  do  necwslty  of  rcferriog 
to  a  "minute  riescrlptino"  of  tbe  paper  as  ea- 
aenttal  lo  disclose  the  obscene  matter.  It  can, 
leaMoably,  only  bear  tlie  construclloD  that  the 
publlcalloD  was  claimed  lo  be  obscene  because 
of  "obscene,  lewd,  and  iodeceot  mattets"  ap- 
pearing somewhere  In  tbe  publication.  It  is 
evident,  therefore,  that  parliciilsr  matter  con- 
tained In  the  twelve  paees  was  contemplated, 
snd  that  tbe  indictment  furnishes  no  means  for 
■scerlainlng  in  what  Ibis  malter  consisls,  by 
lefetence  or  otherwise. 

It  la  clear  thsE  the  defenses  bere  advanced,  if 
SOllhey  be  well  founded,  Si-sert,  *nol  tbnl  the 
Indrctmentia  formally  defecliFe.biit  that  It  fails 
nn  Its  face  to  state  iin  offense.  The  defect  is 
Ifaerefore  not  one  of  form  under  Rev.  Stst. 
i  t025.  On  both  principle  and  authority  such 
ermr  goes  to  tbe  existence  ot  Ibe  indictment, 
and  consequently  Is  esMnilally  one  of  xub- 
■lance.  Bx  parit  Bain.  181  U.  S.  I  [30:  84U]. 
This  Is  especially  applicable  to  a  case  where, 
by  tbe  Constiiutlon.  the  accused  cannot  be 
prosecuted  except  on  presientmCnl  by  a  grand 
pay.  That  Ibe  mere  silence  oracquiescence  of 
tbe  accused  cannot  deprive  him  of  his  constitu- 
tional riaht  is  ohvious.  Id  Hapl  v.  UUUi,  110 
U.  3.  574  [28;  263],  speaking  thiough  Mr.  Jul- 
iiee  Harlan,  the  court  said  (p.  579  [205]): 

"We  are  of  opinion  that  it  was  not  wlth- 
h)  the  power  of  Ibe  accused  or  his  caun^ 
•el  to  dispense  wllh  the  statutory  requiremenia 
H  to  bis  personal  presence  at  the  trial.  The 
argument  to  the  contrary  necessarily  proceeds 
npon  the  ground  Ibat  he  alone  is  concerned  aa 
to  the  mode  by  which  be  may  be  deprived  of 
his  life  or  liberty,  and  that  the  chief  object  of 
tbe  prosecution  Is  to  punish  him  for  tbe  crime 
charged.  But  this  Is  a  mistakeo  view  as  well 
of  the  relations  which  the  accused  bolds  lo 
tbe  public  aa  of  theend  of  human  punishment. 
The  notural  life,  says  Blatkstone,  'cannot  be 
legally  disposed  of  or  destroyed  by  any  indl- 
vidual,  neither  1^  tbe  peison  himself,  nor  by 
any  other  of  his  fellow  creatures,  merely  uivin 
their  own  authority.'  1  Bl.  Com.  144.  Tbe 
public  haa  an  interest  lo  bis  life  and  lib- 
erty. Neither  can  be  lawfully  taken  except 
In  the  mode  prescribed  by  law.  .That 
wblcb  the  law  makes  fsaenttal  in  proceed- 
ing* Involving  tbe  deprivation  of  life  or 
Uherty  csnnot  be  dispensed  with  or  affected 
In  tbe  consent  of  the  accused,  much  less  by 
U*  mere  failure,  when  on  trial  and  In  custody, 
to  object  to  unauthorized  methods.  Tbe  ercat 
end  of  panlshmeot  la  not  tbe  espiatloo  or 
UIV.  s. 


atonement  of  the  ofteoae  commuted,  but  llie 
prevention  of  future  offenses  of  Ihesnmekind. 
4  Bl.  Com.  II.  Such  being  the  rclntion  which 
tbe  citizen  holds  to  the  public,  and  tbe  object 
of  punishment  for  public  wrongs,  the  lej^isla- 
ture  has  deemed  It  essential  to  the  prolectioa 
of  one  whose  life  or  libenv  is  involved  in  a 
prosecution  tor  felony,  thai  he  shsll  be  person- 
ally present  at  the  •irial,  that  is,  nt  ever,i:  (01 
stage  of  (he  Trial  when  bis  sulntantiiil  righia 
may  be  affected  by  ibe  proceediiipmicniost  him. 
If  he  be  deprived  of  his  life  nr  tilieriy  n-itbout 
being  so  pre^ient,  such  deprivation  would  be 
without  Ibul  due  process  of  law  required  l>y 
the  Constitution." 

Doubtless  it  was  like  reasoning  which  caused 
Ibe  court  in  Com.  v.  Mahar,  Hi  Pick.  )30.  M 
refuse,  in  a  capital  ca<e,  lo  allow  an  amend- 
ment OS  to  a  matter  n(  subsinnce,  even  with  tlio 
consent  ot  the  prisoner,  and  which  also  mndu 
the  court  lo  Com,  v.  MeQinet,  164  Mass.  103. 
SO  L.  R.  A.  61,  set  aside  tbe  verdict  a-;aiit<^t 
the  accused.  In  nccord  with  this  view  Is  the 
doctrine  which  denies  the  power,  even  by  stat- 
ute, to  authorize  amendments  which  substan- 
tially change  an  indictment.  Tbe  result  of 
the  iiuiboriiies  to  this  etfeci  is  tbus  iiateii  by 
Bishop:     "If,  in  a  case  where  tbe  CaostltulioD 

gvea  the  defendant  tbe  rlKht  lo  be  tried  by  ao 
dictment.  the  legialal  ore  should  undcrla^  lo 
aulboriie  such  amenilments  as  leave  the  in- 
dictment no  longer  the  Boding  of  the  grand 
jury,  an  amendment  under  it  would  oust  the 
jurisdiction  of  the  court,  and  the  cause  must 
stop.  Such  ia  tbesuLiBlanceof  tbeHutboritii-s, 
tbougb  the  doctrine  is  not  always  stated  in 
these  words,"  1  BIsh.  New  Crim.  Pror.  V,  97, 
p.  5S.  and  aulborliies  there  ciiedi  Wbnrt. 
Crim.  PI.  &  Pr.  !£  90.  suba.  3,  and  autboriiiea 
(here  cited.  The  legislative  authority  not  be- 
ing competent  to  authorize  an  amendment  so 
as  to  convert  a  void  into  a  valid  indictment, 
surely  a  prosecuting  ofScer  can  have  no  such 
power. 

Tbe  indictment  being,  as  we  think,  fatally 
defective  in  failing  to  state  ao  offense,  which 
defect  could  not  be  supplied  in  the  court  below, 
and  cannot  be  so  supplied  here  without  ron- 
vertinir  an  alnolutely  void  into  a  valid  indict- 
ment, and  tbus  violate  tbe  Cons  tit  u  I  ion.  which 
secures  the  accused  an  immunity  from  prose- 
cution except  upon  presentment  by  a  grand 
jury,  tbe  verdict  and  Judgment  should  b«  le- 


St  GEORQE  F.  EMBLEN,  Petitioner.  [53 
iSee  B.  O.  Reporter's  ed.  K-G7.) 


Son.— At  to  vt\tn  manSrmu*  ultl  Usii*.  see  uota 
lo  H'Clunr  V.  eililTnao,  1:  203. 

At  to  pre-emption  rfohu,  see  note  to  United 
StnlCTV.FltiKerald.  10:  7M. 

That  iiatentt  Borland  mnv  ^  Kt  oslils  for /raud. 
see  ntite  lo  Miller  v.  Ecrr.  h  881. 

At  tnerTonM«un»yiondduerfptlnnj  (npofenls 
fur  lands,  tune  coiutnud.  aee  note  to  Watta  v.  Unit- 
MT.  &4». 
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tbelDlerlor  toproooed  withthe  hcarlnvof ..  . 
Uan  in  wblcb  be  baa  Biupeoded  Hid  proceeding. 

where  ■  patent  tor  tht^  land  bnalwcn  Inucdi 


t  of  t 

coadnninii  bis 

S.  The  onlT  remedy  of  a  claitnant  ot  public  Isnd 
whcrpa  pnteat  husbevn  actually  InuGd 
GlHlmatit  Is  by  bill  In  cquicy  to  obEu^e  the  laCler 
nltb  a  truit  Id  hb  favor. 

[No.  0.  Origioat] 

Argued  Dteeviher  16,  1.195.      Decided  March  t, 

ISM. 

PETITION  for  writ  of  mabdamUB  to  the 
Secretary  of  tbe  laterior  to  bear  and  decide 
a  ponltst  between  George  P.  Embieo  abil 
Oi-orgc  F.  Weed,  as  to  a  quarter  aectioa  of 
land  Id  Colorado.     HandamuM  denied. 

Statement  by  Mr.  Juttiee  Gray; 

Tbis  was  a  petitioo  ot  Oeorge  ?.  Emblen 
foe  a  writ  of  maodamuB  to  tlie  Secretary  of  Ibe 
Iblerior  to  hear  and  decide  a  coolest  between 
Emblen  atiit  George  F.  Weed  aa  to  a  quarter- 
■eciion  of  land  Id  Colorado.  Tbe  peiiiion  al- 
Icfred  the  following  facia: 

Id  February,  1PS5,  aod  long  before,  tbe  land 
Id  queetioD,  situated  Id  tbe  Denver  land  r"'-'- 
Colorado,  was  a  part  of  the  unappropriated 
public  domain,  suitable  for  agricull 
puses,  and  subject  to  entry  and  purcl 
ibe   preemption    aDd_  bamc^Iead    laws.     On 


offlee  of  Ibat  district  s  declaratory 
under  oalb.  as  required  by  the  pri-emplion 
laws,  nllepinH  bis  settlement  upon  tbe  land  and 
bis  purpose  lo  occupy  and  cultivate  it,  and  tu 
acquire  title  tn  It  under  tbose  lawa.  On  Sep- 
tember 19,  1H8G.  the  register  and  receiver  of 
tie  district  received  from  Weed  final  proofs  of 
leltlemeDl,  Improvement,  and  olbcr  es.'ential 
fnotx,  and  the  fcovernment  price,  aod  Issued  lo 
him  a  cash  enlry  ct-rtiBcate  of  purchase,  en- 
Itlliug  Llm  in  due  course  lo  a  paicnt  for  ibe 

On  October  4,  1888.  before  any  patent  bed 
been  issued,  Embleo  filed  a  protest  in  that  of. 
lice  against  ibe  Issue  of  a  patent  to  Weed  tor 
the  land  in  question,  alleging  fraud,  mlsrep- 
tesentalion,  and  perjuryon  Weed's  part  touch- 
ing liis  settlement,  occupation,  and  purpose, 
and  demanding  a  bearinfttbereon, and  askiofr to 
be  allowed  all  the  rigbts  of  a  coDtestnnt  under 
tbe  act  of  May  14.  1880,  chap.  8B.  21  Stal.  nt  L. 
HO.  On  May  31. 188B,  tbe  register  and  receiver, 
S3]  after  hearing  evidence  and  •arguments, 
dismissed  tbe  protest  and  contest.  Emblcn 
appealed  to  the  Commiasionerof  the  Oenoral 
Land  Office,  who,  on  February  20,  1890.  re- 
versed tbe  decision,  and  held  Weed's  eDiry  for 
cancelation.  Meanwhile  the  town  of  Tuma 
bad  been  built  upon  tbe  land,  aod  Weed  and 
the  board  of  trustees  of  Tuma  petitioned  for  a 
reheatiDg,  which  was  granted  bj  the  Com- 
mlBsloDer. 

Shortly  afterwards  a  new  land  district  was 
created,  with  offices  at  Akr«n,  Colorado.  The 
land  being  in  tbis  district,  the  reheaHng  was 
IraDsferrea  tolhe  register  and  receiver  thereof. 
£nib)en  ptoteated  on  the  ground  that  tbe  re- 
ceiver wu  interested  personally  in  the  result  of 
tbe  cfintest,  becftiua  be  claimed  ownerebip  of  ■ 
«14 


portion  of  Ihe  land  by  a  cooveyaiice  fnaa 
Weed.  Tbe  protest  was  overruled,  and  Em- 
bJen  refusing  10  appear  before  tbe   regisler,  or 

lo  submit  to  his  jurisdictioD,  an  m  parte  bear- 
ing was  bad,  and  a  declMon  was  rendered  on 
November  4.  1890.  in  favor  of  Weed,  dismiss- 
ing tbe  contest,  and  was  affirmed  on  successive 
appeals  to  the  Commissioner  of  the  General 
Land  OtHre  and  to  the  Secretary  of  tbe  Interior. 
On  August  25,  18B3.  tbe  Secretary  of  llic  In- 
terior granted  a  peiiiion  of  Embleo  for  a  re- 
hearing upon  newly  discovered  evidence,  and 
expressed  tbe  opinion  that  tbe  proceedings 
before  tbe  register  and  receiver  at  Akron  were 
Invalid. 
Defore   such  rehearing   was  bad,   Conereas 


Weed;  and  the  Secretary  of  Ibo 
by  reason  of  tlie  passiigc  of  Ibis 
all  proceedings  In  tbe  Contest, 
iii  declined  toaulnorize  or  direct  any  furlber 
beaiing,  trial,  or  consideration  thereof. 

The  petitioner  further  alleged  that  in  good 
faitb  and  in  reliance  upon  tbe  acta  of  CongreM 
and  tbe  regulations  of  (tie  land  departmeul.  he 
badspent  in  tbis  contest  vears  of  Isboraud  Inrue 
Slims  of  money;  Ibat  he  desired  that  tbe  contest 
proceed  to  final  adjudication  and  dis|ioaiiion; 
and  Hint,  should  be  succeed  therein,  it  was  bis 
purpose  lo  claim  and  to  exercise  bis  preference, 
*rigbt  of  entry,  and  purchase  Of  the  land, [04 
.  by  law  auUiorized  and  provided. 
The  prayer  of  the  petition  was  that  Ihe  act 
of  Congress  be  declared  unconstitulionnt  and 
void;  that  tbe  psieot  to  Weed  lie  likewise  de- 
clared void,  because  issued  without  warrant 
or  authority  in  law;  and  "that  a  writ  of  man- 
damus issue,  directed  to  the  Secretary  of  the 
Interiiir,  requiring  him  lo  proceed  to  the  final 
idjudication  and  disposition  of  said  contest, 
n  accordance  with  tbe  general  acts  of  Cungri'as 
I nd  tbe  rules  and  regulationa  of  the  hind  de- 
partment. In  that  behalf  made  and  provided." 

Mr.  Raary  B.  O'ReiUj'.  for  petitioner: 
At  the  time  of  tbe  passage  ot  Ihis  act  the 
land  in  question  bad  been  segregated  from  Ibe 
-pass  of  the  public  domain;  It  nas  no  longer 
ny  part  ol  the  lerrito^  or  properly  of  the 
United  States;  It  was  In  fact  and  in  law  private 

Jaekton,  88  U.  S.  IS  Pet.  4B8  (10; 
my.UniledStaUiv.  Tvrner  54 Fed.  Rep.  228: 
liadiert  v.  Ftlpt.  78  U.  3.  8  Wall.  160  (18;  WB); 
*■  tat  P.  R.  Cf.  V.  Danmeyer.  118  U.  8.  629 
1123];  United Statat.  SoulTiem  P.  S.  Co. 
14d  U.  S.  570  (»a:  IIBli;  Bardoa  t.  Northern 
P.Ji.  Co.    145  U,  S.  6S5  (89r  806). 

:  act  is  void  as  an  unprecedented  and  un- 
nled  interference  with  the  judicial  pro- 
ceedings of  a  tribunal  lawfully  eslabllihed 
while  actually  engaged,  within  tbe  sphere  of 
its  lawful  ButboHly,  in  tbe  determination  o(  a 
coDtroversy  touching  Ibe  respective  rigbta  of 
individuals  to  certain  properly. 

FUteher  v.  Peek,  10  U.  8.  6  Crancb.  B7{8: 
162);  Attiaiaraii  v.  Santa  Rita  Land  A  Min. 
Co.  148  U.  S.  BO  <ST;  3761;  8ua  v.  8t.  louU 
Smell.  A  Ref.  Co.  106  U.  S.  447  (27:  22«): 
titrtM»ia  Inn  Oa.  t.  Unifi  SttiiM.  S8  Fed. 
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Bep.  834;  Margua  7.   FhiHe,   101  U.  8,473 
(2B:  800);  Cttey  v.  Yaiior.  50  Fed.  Rep.  858. 

Tbe  ict  U  void  u  tn  unprecedented  and  un- 
lawful ■Itinipl,  b;  spc'Cial  act,  to  deprive 
petitioner  ot  a  very  valuuble  right  and  exclu- 
■We  privilege  secured  to  bim  and  to  bis  lieirs, 
by  penerel  l*wg  tben  and  Btill  In  full  force, 
upon  ILe  faitb  of  nblcb  be  bad  expended,  as 
bj  law  required,  much  lime  and  rpooey.  It 
waa  en  endeavor  to  abrufcale  a  contractual,  if 
not  ft  vested,  rlgbtaecured  to  petitioner  upon 
compliance  witb,  and  la  pursuance  of,  lawful 
acts  of  CouKi'fsa. 

Shipley  V.  Cffvinn.  01  U.  B.  830  (S3;  424^; 
Beieherty.  Feljx,  78U.  S.  B  Wall.  lOOdM:  848); 
Stoddard  v.  Chamlen,  43  C.  S.  2  How.  3S4  (11: 
260). 

If  lie  act  be  void,  the  patent  laaued  tbere- 
nnder  upon  tbe  sole  autborlly  Ibeieof  muBl 
Dect-ssarilf  be  void. 

Eari  of  Leicciter  y.  Deydon    Plowd.  884. 

It  Ifac  act  of  Con^reEf  be  void  it  la  within  the 
power  of  ibe  proper  court,  la  tbis  procecdiog, 
•o  lo  declare. 

Mcl'/ierMon  y.  Blacker.  146  U.  S.  1  (88:  B68); 
Lovieiana  Hoard  of  Liq'iidation  y.  MeComb. 
92  V.  B.  641  |S3:  e2S);  Oibarn  v.  Ponk  of  UniUd 
Stabi.  22  U.  a  B  Wheat.  738,  859  |6:2(M,  233); 
PoindeiteT  v.  OreeTJioa  (,"  Virainia  Cmipoit 
CfiM")  114  U.  8.  270  (28:  185);  -Vorton  v. 
flAf%«>t(n(if.n8U.  8,425(30:1781;  FtneeUv. 
iVnnw(cinia.  127  U.  8.  678  (82:  258). 

If  the  act  be  void,  and  the  secretary  declines 
to  proceed  with  ibis  contest  solely  on  account 
thereof,  mandamuB  Is  tbe  proper  remedy  to  re- 
quire bim  to  reinstate  said  cause  and  to  proceed 
witb  the  Judicial  disposition  tbcieot  in  due 
course. 

ite  IIoRonl.  IBO  U.  8.  653  (37:  1211):  Me- 
phtrxm  V.  BInektr,  146  D.  8.  1  (36:  869);  2ieir 
Tork  L.  A  F.  Im.  Co.  y.  Wilson.  38  U.  S,  8 
Pet.  21 1  (8:  8491;  Er  porU  Morgan,  114  U.  8. 
174  (29:  186);  Livinmlon  v.  Dergtncit,  11  U.  S. 
T  Crunch,  577(8:444). 

As  tbe  proper  disposition  of  this  land  contest 
requires  llie  exercise  of  judicial  considerslion 
and  ]ii(l{>meni;  as  from  luch  judgment  there  fs 
DO  relict  by  appeal,  error,  certiorari,  or  other 
temedy ;  and  as  Ibis  court  Is  vested  vjlh  a  su- 
pervisory aulhoritv  over  inferior  tribunals.  It 
may,  in  tbe  exerciseof  its  orlpiDnl  jurisdiction, 
grunt  tbe  relief  praved  for  herein. 

lixpaTte  Crane.  SO  U.  8.  5  Pet.  190  (8:  83); 
Ex  parte  Morijan,  tiipra. 

Mr.  Edward  B.  Whitney,  Asslslaot 
Atlortiev  Genera),  for  responcieo': 

This  bein^  an  orifrina]  applicalloii  for  a  writ 
of  mandamus  against  an  oRlcer  of  tbe  eieca- 
rtve  department  of  tbe  governraenl.  Ibis  court 
b  nilbout  juriwilctinu. 

He  Orren,  141  U,  8.  826  (85;  765);  Marbury 
T.  Madimn.  6  U,  8,  1  Cranch.  187  (2:  60); 
M'auny  V.  aOliman,  IS  IT.  8.  2  Wheat  869 
(4:  ?e8);  Bx parU  Crone.  30 U,  8.  5  Pel.  190(8: 
93i;  £t  parU  Bradley.  74  U.  6. 7  Wall,  864  (19: 
814);  EtparteJVramon.ai  U.  8.14  Wall.  163 
(SO:  877):  Ex  pnrU  Virgii'ia  ("  Virginia  t. 
Bit^-),  100  D.  8.313(25;  667'. 

The  act  which  the  Secretary  of  tbe  Interior 
la  asked  ID  perform  Is  not  a  mere  mlnia- 
lerial  act  within  tbe  meaning  of  the  authorities, 
uid  therefore  mandamua  it  not  a  proper  rem- 
•dy. 
161  U.B. 


EendaU  t.  United  State*.  37  D.  S.  18  Pet 

524  (9;  1 181);  Decatur  v.  Pnvtding.  80  U.  S.  14 
Pet  497(10:559);  Cnited  .«a(«v,  &/«(«.  108 
U  8.  378  (28:  167):  Bulterrcorth  v.  United 
Statee.  112  U.  8.  SO  (28;  658);  Hotlowa}/  ». 
W/iild;/.  71  U.  8.  4  Wall.  622  (18: 93.1);  United 
SUilet  V,  Black,  128  U.  S.  40  (32;  854). 

Id  a  niaiid:<n:ius  proceeding  aeaiust  an  ex- 
ecutive officer,  It  !a  a  complele  defense  ihat  iho 
performance  of  Ibe  duty  involves  Ihe  exercise 
of  di^crelion,  either  in  construction  of  an  am- 
biguous law  {lirothear  y.  Maion,  47  U.  S.  6 
How.  82,  102(12:  357,  861):  Jieende  v.  Walker, 
52  U.  8. 11  How.  272, 288  (13:  893. 700):  United 
ftalet  V.  Outlirie.  59  U.  8.  17  How.  2M,  804, 
(15:102.  1061:  United  Btata  ■v.  Lamar,  m  v. 
8,  423  (29:  677);  0«ittd  States  v.  L}incb,  187 
U.  8.  280,  288  (34:  700,  703);  Gainet  v.  T/'omp- 
ion.  74  U.  8.  7  Wall.  347  (19;  62)),  or  lo  exami. 
netions  of  parol  evidence  or  affidavits,  Unilfd 
Slatft  y.  Seam-in.  58  U.  S.  17  How,  325  <15: 
236);  Unitfd  Slata  v.  Edutnrds,  73  U.  8.  5 
■Wall.  563(18:882);  Coxj.  United iilale>.'76V. 
8.  8  Wall.  208(19:579). 

Even  where  the  net  la  purely  ministerial  it 
will  not  be  directed  in  a  case  of  doubtful  ripbt. 

United  Slata  v.  Windom.  187  U.  8.  688  (84: 
811). 

In  Ihe  appellate  jurisdiction  over  inferior 
cnurta,  court  officers,  etc..  there  Is  no  rule  con- 
tlniog  mandamua  to  minii'icriHl  arts;  It  is  com- 
monly used  to  compel  Ihe  perFormaoce  o( 
dutira  involvioe  di>icrclioo,  eierci'ic  of  discre- 
tion being  directed,  but  not  controlled. 

Er  parte  Tai/lor.  SS  0.  S.  14  How.  3(14: 303); 
E.r  parte  Flii>r4n.  94  U  S.  348  (24:  191j;  S» 
pari'  Burtit,  103U.  8. 238  (28:  392). 

But  executive  disrrelion  can  be  neither 
directed  nor  coDlrolled. 

United  Stala  y.  Windom.  tvpra;  Unilei 
Stolen  y.  Blaine.  189  U.  8,  S06  lH5:  188). 

Petitioner  catinot  liave  a  writ  of  mandamul 
because,  if  hia  riuhls  have  bero  violated,  he 
has  aoolbcr  remedy.  Maodamus  iaauet  only 
when  there  19  do  other  lejittl  remedy.  • 

Cor  v.  United  f>tale«,  76  U.  8.  9  Wall.  208 
(19:579):  Royardt.  United  Btatei,  137  U.  8. 
948  (82: 116);  Ee  parte  Penntf/lMnia  Co.  187 
U.  8.  461  (34:  738);  United  Stale*  v.  Windom, 
137  0.  8.686(34:811);  ^fnrn>■.n  v.  United 
Statet  THit.  Cl.  147  U.  8.  14  (37:  60);  Eudton 
y.  Parker.  156  U.  a  377  (39:  434). 

Peliiioner  has  no  ytated  rights. 

F^iihie  v.  Whitney.  76  U.  8.  0  Wall.  187 
(19:  668);  Hvtehingt  v.  Lovs  {"Te»emiie  Valley 
Caw)  S9  U.  8.  15  Wall.  77  (21 :  83);  SheplfU  v. 
Cevan.  91  U.  8.  830  (23:  424):  Ho*mer  v.  Wat- 
lace.  07  U.  3.  575  (24:  ll;fO);  Huxton  y.  Traver. 
180  U.  S.  3;i8  (33:  920);  CampbeU  v.  Wade.  189 
U.  8.  34  (88:  240). 

The  power  of  Coogreaa  over  tbe  public  land* 
Is  unbounded  so  long  as  tbe  claims  of  private 
persona  thereto  remain  inchoate. 

FriOie  V.  W/iilnev,  nipra;  United  8tale$T, 
Vallrjo.  66  U.  8.  1  Black,  641  (17:  283). 

Mandamua  is  a  writ  directed  againnt  respood- 
eotasan  individual,  not  in  his  official  capncity. 

United Staiei  Y.  Bovtieell,  84  TI.  8.  ITWall. 
604'31:72l);  UniUd State*  y.  &Aun,  108  O. 
S.  378  ■28:  1671. 

Mettri.  8.  M.  Stockala^er  and  Oe^nfi 
C.  Beard  for  the  Lincoln  Land  Company  (by 
■pedal  loave). 

D„....„Googlc"' 


BuFBKUB  Court  of  thb  Uhitbd  Statbi. 


Mr.  Jvttiee  Grar  delivered  the  opinion  ol 

ttw  court: 

TbU  is  an  attempt  to  use  &  writ  of  in&Dda- 
muR  to  the  Becretary  ot  the  Int«rlor  as  a  writ 
of  error  to  review  bbactx,  aud  lo  draw  Into  tbe 
Juri«liclioo  of  the  courts  matters  which  are 
within  tbe  exclustTecognizanceof  tbe  land  de- 
partment. 

By  U,  8,  Rev,  Slat,  ft  2878;  "When  two  or 
more  persons  settle  on  the  same  tract  of  land, 
the  riglit  of  pre-emption  shall  be  in  him  who 
made  the  Qrst  «etllemen(,  provided  such  per«OD 
conforms  lo  the  other  provision  of  tbe  law:  and 
fiOjnil 'questions  as  to  the  right  oF  preempilon 
arisiiii:  between  different  Eetllera  shall  be  deter- 
mined by  ibe  rcgisrer  and  receiver  of  tbe  district 
within  which  tUe  land  la  situated;  and  appeals 
from  tbe  decision  of  the  district  offlcers,  in 
caaeaof  con  test  for  the  riftbt  of  preempiioo, 
ahall  be  made  to  tbe  CoinmUsioner  ot  tbe  Oen- 
eral  Land  Office,  whose  decision  shall  be  flniil, 
unless  appeal  therefrom  be  taken  to  tbe  Sec- 
retary of  tbe  Interior." 

By  tbe  act  of  May  14.  1880,  chap.  89,  §  2: 
"In  ail  cases  where  any  perann  baa  cont«sted. 
paid  the  liind-offlce  lees,  and  procured  the 
ckDcelatioa  of  any  pre-emplion,  boDiealead.  or 
timber  culture  entry,  he  shall  be  notified  bf 
tbe  register  of  tbe  land  office  of  tbe  district  la 
which  such  knd  Is  sllualed  of  such  cancelation, 
and  shall  be  allowed  thirty  daya  from  date  of 
mirh  nnlif*  1ni-n1e,t  said  lands.       21  Stat  at  L. 


auch  notice  tc 
141. 


Tbe  coDtrst  between  Emblen  and  Weed  was 
conducted  Id  accnrdance  with  tbese  statutes. 
After  tbe  last  decision  of  the  re^ster  and  re- 
ceiver, alDrmed  by  tbe  commUsloner  of  the 
General  Land  Office  and  b^  the  Secretary  of 
the  Inlurior.  in  favor  of  Weed,  and  after  tbe 
Secretary  ot  the  Interior  bad  granted  a  petition 
of  Erablen  for  a  rehearing,  atid  before  the  re- 
bearing  bad  been  bad.  Congress  pansed  an  act 
confirming  Weed's  entry,  and  dircciing  tbata 

fileni  issue  lo  him  for  the  land  in  controversy, 
be  Secretary  of  tbe  Interior  thereupon  sus- 
pended tbe  pending  proceedings, and  declined  lo 
■utborize  any  furtber  bearing  of  tbe  conteat; 
and  a  patent  was  actually  issued  to  We«d  be- 
fore  this  petition  for  a  writ  of  maodamiu  was 
Gled. 

Such  being  the  slate  of  tbe  case.  It  is  quite 
clear  that  (even  If  the  act  of  Congress  was  un- 
COnsLitutlonnl.  which  we  do  not  intimate}  the 
writ  of  mandamus  prayed  tor  should  not  be 
granted.  The  determinallon  of  the  contest  be 
tween  iha  claimnnls  of  conflicting  rights  of 
pre-emption,  as  well  as  tbe  issue  of  a  patent  to 
either,  was  within  the  general  Jurlsdlclion  and 
authority  of  the  land  department,  and  cannot  be 
controlled  or  restrained  by  mandamus  or  in- 
junction. After  the  patent  hasoncebeen  issued 
tbeoriginal  contest  is  DO  longer  wllhla  Ibe  Juris- 
diction  of  the  land  departonenl.  The  paleDt 
conveya  the  legal  title  to  the  pateDtees,  and  can- 
ff71  not  be  revoked  or  set  "aside,  eicept  upon 

tadlclal  proceedings  Instituted  in  behalf  of  Ibe 
Infted  UUtes.  Tbe  only  remedy  of  Emhlen 
Is  by  bill  Id  equity  to  charge  Weed  nith  a 
trust  lo  his  favor.  All  this  is  dearly  settled  by 
previous  dec! ai tins  ot  this  court,  including  some 
of  those  on  wblch  tbe  peliliooer  most  relies. 
Jihaton  T.  TotuUv,  8U  IT.  B.  IS  Wall.  7!  [SO; 
480];  Xoon  Y.  SMint.  86  U.  S.  080  [24: 848]; 
SI  6 


Hargais  v.  FriMf,  101  U.  8,  478  [23:8001; 
Si.  Lo»i»  Smelt,  tfc  Jlef.  Co.  v.  Semp,  104  D.  8. 
Ga6r36:87Si;  liUet  v  Ot.  Lovii  Smelt,  d  Hef.Co. 
106   U.  8.  447  127:  2!ei;   Moiroe  Cattle  O:  - 


CHARLES  C.  HARRISON  bt  ai..  P{ft.  t» 


HERMANN  FORTLAOE  et  u. 
(Sees,  a  Beporterl  ed.  fiT-U.) 


L  A  oontnot  for  aroodi  "to  t>e  shipped**  by  • 
speolfled  ve«el  at  ■  piioe  per  pounrt  "  tx  »hliv." 
iritb  H  provlBlOD  for  a  fair  allowance  II  "KO-dam- 
ased."  and  SBylDK  "do  arrival,  no  sale,"— itoca 
not  make  the  arrlral  of  tbefroodSoD  tbe  vewel 
named  aeondltion  prvcedent.  wbere  a  poriloi) 
of  them  are  transhipped  at  aa  [ntermaoUce  port 
l^eeauw  of  a  disaster  to  the  lesaeL 

2.  By  tbe  maritime  tav  aa  undentood  In  Eniiland. 
the  master,  from  tbe  neoe«elt;  of  tbe  cart,  tana 
tbe  rigbt.  and  br  our  law  tbe  duty.  In  case  or  dlt- 
•stertD  bisstup,  to  tranfhip  tbe  goods  and  send 
tbem  on  br  aaotlier  vewel.  U  one  can  be  bad. 

8.  Tbe  purcbaser  of  tbe  Boodi  under  such  oontnot 
had  an  Insurable  Intertat  In  them  bf  reason  ot 
the  title  vblah  would  aocrue  to  him  upoa  arrival 
and  dellverr,  and  of  the  Inlur;  whlob  he  might 
■uHerby  •  previous  losiof  the  goods. 
[No.  14.) 

Arsuei  Sontmber  IS,  1894.    I>eeidedXaTeh  t. 


IN  ERROR  to  tlie  Cltcnlt  Court  of  tbe  UdIIphI 
States  for  tbe  Eastern  District  of  Pcnnsjl- 
vania  to  review  a  Judgment  in  favor  of  Her- 
mann Fortlage  tt  at.,  plaintiffs,  asainst  Charles 
C.  Harrison  et  al.,  for  breach  of  contract  far 
refusing  lo  receive  goods  sold,  and  lor  dun- 
ages.     AffirtMd. 

Statement  by  Mr.  Jxutiet  Qrayt 
This  was  an  acllou  of  assumpsit  brought 
April   22,   1890,  In   the  circuit  court  of   tbe 
United  Stales  for  the  eastern  dislrict  of  Peon- 

sylvania,  by  Hermann  Fortlage  and  otber^ 
aliens,  partners  under  tbe  name  of  A.  Tesdorpt 
&  Compuny,  against  Charles  C.  Harrison  and 
others,  citizens  of  Pennsylvania,  partners  audflr 
the  name  of  "Harrison,  Frazler,  &  Compatiy." 
upon  a  contract  In  writing  for  tbe  purchase  of 
2.000  tons  of  sugar.  The  facta  admitted  oc 
proved  at  the  trial  were  as  follows: 
*The  plaintlffa'  agent  signed  and  the  de-[S8 

Non,— ..4a  to  KoMUtv  <^  eufrtar  bv  voter /or  lam 
or  damoQt  to  gaoia,   aaa  note  to   Baymond  t. 

.Alto  Ken o/tha  emAmet  vf  ofrtiaWnirnt  ontha 
fokI  otuI  /or  danago  to  goodi,  tea  noia  to  Xb* 
freeman  T.  BuaklngliBm.  IE:  ML 

At  to  Smnaott  ]or  manna  tnrli,  aee  notaa  to 
Tbe  Amiable  Kancr.  kMi  and  United  BUtaa  w. 
Ibe  Nuenra  Benora  de  Begla,  III  t6t. 

i«i  D.  a. 


1803.                                               Harrisom  t.  Fobtlaoi.  08,  BB 

fendiDls  accepted  a  coalract  lo  wtltlug  io  Ibe  $03,098,  ihe  differcDce  betweeo  the  contract 

fo)lowiDg  tertna;  pHce  and  the  procecdt  nf  the  sale. 

New  York,  June  2S.  1888.  ,  J'^lSS"  """  l"'™''?'  *•  l<"J  t^at 

lIe€ara,Hartl«.n,Piai:eT,tCo.,PWI.driplila.  "' ,''"?""■  ""     "'  "J° '?  ''' "!  t": 

Dear  Sir.:  1  ],ire  Ilia  da,  anid  ,ou.  loi  ac  ""  'j'  'j  "'"  "»  "^''  '■'I  *""■  "'.  '!■" 

oonnl  ot  Mc».  A.  TcKlorpf  i  Co.,  ol  London,  bedcfendanU  were  not  w.rrnnlcd  In  decl.nins 

ibont  2,500  ton,  enpclor  lloilo  .ngar..  n.u,  "  "f^l  ""  "t"\  "^.""   I'-J:  .'y,"""" 

«  Bhip.  net  l.nded  weights.  2  per  mdI  (are,  I^''°°  °*  ">*  ""»"■  """*  ""^^  <>"»  ">"  ""'  "' 

CMh,  less  24  per  cent,  io  tea  dajs  from  average  ^''°'- 

'*'r'dl'l''gTir«.y.  to  b,  uk«.  «  .  fair  ,„fr.  '•»»  »■  '•*"--■  '"  P'""'*  »- 

*"  w''""^'  1     „  «i-  Ad  arrival  by  the  Empreaa  of  lodia  wu  A 

Should  tbe  awamer  IhrouBh  any  unf^orcseen  j„nn»ony.  M^o^ld.  0  Me*s.  &  W.  603; 

CircuniitB  Dce,  aucb   aa  accidents  ot  the  s""  —             _.__.___•_                          .      > 


JVeiiton  T.  5miW,  86  N.  J.  L.  IM;  Starkdah  v 


of  WMlher,  e C,  be  unable  U,  load  the«;  ^„,       g  „        ^  ^   g^g    j^^  •      2^^„^„ 

■ugara  witblo  Ihe  lime  Hre.iflcd,  end  the  iell-  u  CamDb  274 

irwJ'°.Kl!?„n,«?f  J.'frS  I^m'^  *"  '""^       Arri^l  e»ie"nda  lo  both  veaa^l  nnA  cargo. 

In  June,  this  coDtr«:t  ia  to  be  void.  ^^^^  ^1,^^  ^^  ^  ^^^^^  ^^^,  » 

The  vorda  "tm  ahlp,"  aa  naed  In  thta  con-       Soteei  v.  Stitnd.  L.  R.  2  App.  Caa.  4SS. 
tract,  were  underatood  tn  the  trade  to  mean        Intenlionally  to  divert  tbe  Rtiodi  would  be  a 

that  tbe  btijer  receives  Ihe  goods  at  the  tuckle  fraud  on  Ihecnnvract,  if  the  eeller'a  object  waa 

of  Ibe  ship,  tbe  seller  ^jinc  the  freiglit  and  to  avoid  hie  obligation  lo  deliver. 
duly,  «nd  tbe  bujer  paying  all  charges  of  land-  Haifa  v.  UvmbU,  2  Campb.  827, 
log  after  tbe  goods  leave  Ibe  ablp'i  tackle.  If  arrival  by  the  ship  is  the  condtlion,  tbe 

The  plaintiffs  were  mercbauta,  and  the  de-  aeller  is  discharged   altogether  by  the  mlatot- 

fendants,  as  the  plaintiffs  knew,  were  reflnera  tune  to  tbat  ship. 

of  sugar,  aad  bought  tbissugarfor  use  Id  their       Idle  v.  Thornton,  tvpra;  Lorally.  Uamt'llen, 

regular  buslneas.  0  Meea  &  W.  639;  Halt  v.  Rauiton.  4  C.  B.  N. 

The  sugar  waa  shipped  at  tb«   Philippine  S.  85;  SAieldM  v.  Peltie,  i  N.  Y.  132;  Johnion 

lalande  In  bags.  In   the  amount,  quality,  and  v.  Maalonati,  9  Hees.  &  W.  600. 
Msortmeut,  aod  witbin  tbe  time,  apedfied  in       tJnlesa  the  ship  has  Ibegoodaon  board  Ihere 

the  contract,  on  tbe  steamer  Empress  of  India,  la  no  sale. 

Which  nastheDKaworlbyaudfltln  everjpar-       SioekdaU   v.  Ihinloji,  S  Heea.  &  W.  9SC; 

ticular  for  her  voyage,  and  which  sailed  for  Lotntt  v.  Hamilton.  5  Meea.  A  W.  63U. 
Pbiladetphla.   «fa   thn  8uei  canal,  Juae  2S,        Tbe  deliverv  by  the  Trinidad  waa  not  a  de- 

1869.    The  usual  length  of  the  voyaite  was  livery  by  the  Empress  of  India  for  the  purpoaei 

three  months,  unless  prolonged  by  accident  or  of  this  contract, 
by  perib  of  tbe  aea.  Flanders,  Shipping,  ^  340;  Oruimld  v.  Jfew 

On  August  21,  1889,  Ihe  Empress  of  India,  Tork  Int.  Oo  8  Johns.  327,  S  Am.  Deo.  40O. 
while  at  ancborat  Port  Said,  was,  wlihout  ber      If  the  parllea  stipulate  for  delivery  bv  a  cer- 

tault,  run  Into  by  another  steamer  and  so  much  lain  vessel,    there    can  be   no  other  delivery 

damBEed  as  to  be  obliged  to  land  her  cargo  lubstituted  for  It. 

1191  ^ud  to  go  to  Alexandria  to  be  repaired.       ClfDeland  Rnlling  MUl  Oo.  ▼.  SAodei,  131  V. 

After  being  repaired  and  reloading  her  carcro,  B.  2Sn  (30;  930);  Coddingloa  v.  Paleologo,  L.  R. 

abe  Balled  from  Port  Bald,  November  30,  WfiS,  Z  Exch.  1B7. 

and  In  crossing  tbe  Atlantic  met  with   extra-       The  contract  required  tbeshlpment  lo  be  OQ 

ordinarily  rough  weather,  and  was  forced  to  ihts  vessel;  hence,  any  performance  consistent 

pul  inio  Bermuda,  Jacuary  5, 1690.  and  there,  wltb  tbe  duty  of  Ihe  onner  of  that  veasel  un- 

upOD   Ihe  recommendation   of  surveyors,  and  Jer  the  charter  was  a  performance  for  the  pur- 

in  order  to  enable  her  to  proceed  on  ber  voyage  chaser  as  well  as  for  Ihe  seller, 
with  safely,  discharged  700  tons  ot  Ihe  sugar.       Bitehui  v.  Atkinton,  10  East,  308;  Ohriitj/ 

On  February  11,  1800,  she  arrived  at  Phila-  v.  Soit.  1  Taunt.  300. 
delphla,  with  Ihe  remaining  1,800  tons  of  the       A  master  should  do  that  which  a  wise  and 

•ngar  on  board.     The  700tons  wereforwarded  prudent   man  would  think  most  conducive  I o 

from  Bermuda  by  another  steamer,  which  ar-  Lbe  benefit  of  all  concerned.     The   cisDcerned 

lived  at  Pbilsdelpbis,  March  S,  IfSO.  ire  tbe  persons  having   an   ownership  in   the 

The  plaintiffs  tendered  all  the  augar  to  tbe  roods  or  enlitled   to  carry    them    and  earn 

defendants,  and  they  reluaed  to  receive  any  of  rreight,  or  an  insurer. 

it.  upon  Ihe  sole  ground  that  tbe  contract  re-        Oaudet  v.  Broan   {"Tht  Argoi')  L.  R.  G  P. 

quired  the  sugar  to  be  brought  to  Philadelphia  D.  IS4;  Avitralatian  Steam  Ifaf.  Co.  v.  Morie, 

in   tbe  Empress  of  India,  and   therefore  the  L  ft.  4  P.  C.  222. 
plaintiffs  had  not  performed  tbe  contract.  The  master  In  this  case  was  not  an  agent  ot 

The  sugar  waaaold,  hyapreement  of  the  par-  the  purchasers. 
tiee,  and  tor  whom   It  migbt  concern,  for  less       Mtara    v.  Sendtrxm,  h.  R.  7  Q.  B.   SSS; 

than  the  contract  price;  and  It  was  admitted  Shiplen  v.  Thornton,  9  Ad.  &  El.  814. 
that.  If  Ihe  plaintilTs  were  eutlUed  to  recover       After  abandonment  of  the  ship  tbe  contract 

at  all,  the  meaauie  of  damegea  waa  tbe  nim  of  lo  (ranablp  li  not  miide  as  agent  tor  tbe  on. 
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darwrtter  on  tbe  ihtp,  for  that  hu  ceased 
«xis(;  it  is  OD  behftlC  of   Ilia  owucre  to  enable 
them  to  earn  tlieo);ree(l  frEiffbt. 

Hickie  V.  Bo/liriinii'^lti.  4  Hurler.  &  N.  4M) 
Matt'ietet  v.  Qihb;  7  Jur.  N.  S.  ISA. 

Tbe  master  is  Ibt  s^eol,  first,  of  the  owner 
of  the  goods,  and.  KCuDil.of  tbe  owners  of  the 
•blp;  certnlnl;  Dot  of  tbe  pcrsno  euiillvd  to  buy 
tbem  if  'hey  arrive. 

VlierbiMn  ».  Chapman,  18  Mces.  &  W,  230; 
The  /flt(i/«(rie[18W|  Prob.  Div.  8U;  I'/teSoblom. 
tUit,  L.  K.  1  A.  &  £.  391);  Cbitty,  Carr.  ISO, 
801.  202. 

Tbe  right  to  Iransbip  is  now  f rpquenlij  ii 
aened  in  winlrHCla  to  arrive,  thus  sbowiiig  (be 
aellers  bete  bad  do  eucb  ilgbt  under  tbia  — 
tract. 

Uev'iorth  v.  natehtnuon.  3  Q.  B.  446;  Kcilt 
».  WhitKoi-ih.  L.  11.  1  0.  P.  084-88C. 

If  tbu  nrrival  of  the  goods  [s  tbe  one 
dllion,  tbe  mode  of  geltinf;  tbem  tbere  k 
muterial.  If  tbe  mode  cangiiluttU  a  pnrtof 
the  condltloD  tbe  le^Irmacj  of  a  subslituted 
mode  has  nothing  10  do  villi  it. 

Flantamour  v.  SlapUi,  1  T.  It.  611,  note. 

Hutuulity  i»  Ibe  only  con  side  rati  on  for  the 
obllgaiioD  todetiver. 

V<T:>fi/e  V,  Uefter,  1  Hurlst,  &  N.  311;  Searle 
▼.  &<ii-rll.  4  JoUuB.  Cti  224:  J"ti0i  v.  Boaen' 
sUiti,  65  lluD,  SOI  :  S  Kent,  Com.  212. 

Hfuri.  WiUUm  Allen  Butler  and 
JfUI-dinut  MyndtiM.  for  defendanla  tn   error: 

Where  a  conlrnct  contiiiDs  all  tbe  terms 
of  purcbnae  and  sale  binding  upon  tbe  putties 
rea|>ec lively,  and  is  free  Inim  any  ambiguity, 
its  coufiirut-tion  is  for  tbe  court. 

thwa  t.  Bhand,  L,  R.  2  App.  Cas.  466: 
Snte  V.  Brnea-t'  Bifrigeraling  Maeh.  Oo.  141 
B.  8.  510{35:e37). 

The  words  "ei  ship,"  when  connected  witb 
Ibe  atlpnlated  price  of  a  commodity  gold,  in- 
dicate, in  Ibeir  commercial  use,  merely  that  all 
expenses  incurred  up  to  tbe  time  Ibe  poods 
leave  tbe  ebip'a  tackle  are  1o  be  boroe  by  the 
aeller,  aod  that  ell  expenses  InciiTrcd  after  that 
time  are  to  be  Ixirne  by  the  buyer. 

JiAntan  v.  Maedonald,  9  llces.  &  W.  000; 
Seill  y.  WAttieorl/i,  18  C.  B.  N.  S.  435. 

Tbe  parcbaser  bas  a  riglit  to  IdbIsI  od  tkt- 
formnnce  by  the  seller  of  tbe  contract  terms 
retatiog  lo  tbeabipmeni,  asconditiuoprecedeDl 
of  Ibe  seller's  right  (o  enforce  tbe  coairocl,  and 
where  lime  b  llie  essence  of  tlie  contract,  and 
delivery  delayed  by  the  breacb  as  to  shipment, 
•uch  coDaeqiient  delay  in  delivery  is  a  material 
fact, 

A'lm-lngtonY.  Wright,  lieU.S.  188(28:860: 
CUKlnnd  liolling  Mill  Co.  v,  Ehodn.  131  U.  S. 
S5S<30;  920):  Hoart  r.  Bennie,  S  Hurlst.  &  N. 
IB;  Boica  v.  Shaiid.  L,  R  2  App,  Cas.  44B: 
Beafcr  V.  Sain.  L,  K,  4  C.  P.  Div.  239;  Wtlg/, 
T.  Qouttr.  88  N.  Y,  B40, 

The  same  principle  is  applied  where  tbe  con- 
tract by  its  lerms  calls  for  delivery  or  succes- 
sive deliveries  at  a  BpeclGed  lime, 

Coddingtoa  v,  Pateoiogo.  L.  B.  2  Eicb.  18S; 
Sing  Pliilip  Mtlli  t.  SlaUr.  13  R  I.  82,  84 
Am.  Rep,  603;  'l}/ert  v.  EoxdaU  A  F.  Iron  Co. 
h.  B.  10  Eicb.  195. 

In  the  case  at  baf  there  Is  no  queaiion  of  (be 
performaoce  by  tbe  lellera  of  Ibe  terms  of  the 
conlract  of  sale  aa  lo  abipment  within  the  deaig- 
Dated  time. 
«18 


Tbe  plaintiffs  below  having  fully  performed 
tbe  contract  in  respect  to  the  shipment,  tbe  de- 
fendaala  below  were  bound  by  tbe  contract  to 
accept  delivery  of  tbe  sugars  on  Ibeir  arrival  at 
Fbiladelphis  and  as  they  arrived,  notwllh- 
standing  that  tbey  did  not  all  arrive  by  Ibe 
Empre^  of  Todla,  but  that  a  part  arrived  by 
the  Trinidad. 

A'rill  V.  Whilwrlh,  18  C.  B.  N.  8.  435,  L. 
R.  1  C,  P.  684, 

The  entirely  of  the  contract  was  not  des- 
troyed bj  Ibe  circumstiince  that  the  subject 
of  Ibe  sale  waa  of  such  a  cbarncter  as  to  be 
divisible, 

M-iiitpld  v.  Trigg,  113  Blnss.  P50. 

TbiTC  is  no  question  hereof  successive  de- 
liveries under  n  cnnlnict  cnlliug  for  such 
deliveries  at  stipulaicd  limeo. 

Xerringfon  v.  Wriffhl,  115  U,  8, 11:18(2(1: 860); 
Bniw*  V.  S/iand.  h.  H.  2  App.  C:i».  456;  Cun- 
ni'igham  v.  Jtidi-on.  100  N,  Y.  Itll. 

In  the  eon  St  ruction  of  c-immcrt-lal  coDtrnrta 
effect  must  be  given  lo  (lie  entire  ciinlnicl.  nc- 
corlini;  to  Ibe  intent  of  the  parlies  n^  expri's^rd 
Id  the  liineuage  ustnl  by_  them  acconling  lo  ila 
ordinnr^  meuuiti;;,  und  it  caunot  lie  ciiulrHdici. 
ed,  varied,  oreotarf;ed  by  iulcrprctnlidii. 

liMin*  V.  VUirk;  IT,  U.  S.  Ul  i82:  203); 
Coddingtoa  v.  rn'i.Joga,  L.  B  2  Exch.  107; 
Uoare  v.  Bcnait,  5  HurUI.  &  N.  10. 

J/r.  JvttieeGrmj  delivered  the  opinion  of 

the  court : 

Tbe  siup;le  question  Is  whether  the  conlract 
betweeu  tbe  parties  requiidl  all  the  sugar  lo  be 
brought  to  Pbiludelphfa  in  tbe  Empress  of  In- 
dia, upon  which  it  was  originally  shipped. 
This  depends  upon  the  meaning  of  tbe  lerma 
of  the  writing  in  which  the  parlies  musl  be  as- 
sumed lo  have  embodied  and  expressed  their 
whole  inlenllon,  and  to  have  deSned  all  tbe 
condilions  of  tbe  coDlracl.  The  court  is  not  at 
liberty,  eltlier  to  disregard  words  used  by  the 
parlies,  desctiptive  of  the  subject-matter,  or  ot 
any  material  incident,  or  to  insert  words  wbicb 
Ihepartieshavenotmadeuseof.  Norriiigtont. 
W-n-.;Ai,lI5U,8.  188(29:306]:  FiUtyt.  Pope. 
IIB  U.  8.  218  [28:3721;  H»((i  v.  Canton,  115 
U.  S.  858  [2fl:  406j;  CUvela-id  BoUing  Mill  Co. 
V.  Bhodn,  131  U.  S-  261  [30:  820];  Stiu  » 
BrmiTi  nffrigerating  Mach.  Co.  141  U-  S.  5Ii 
|85:  837):  Iloaa  v.  S/uind.  L.  R  2  App.  Cas. 
469;  WeUli  v.  Gouler,  69  N.  Y.  640;  Cunning' 
ham  V.  Jvdton,  100  N,  Y.  178;  latigi  v.  Iloua- 

■  ■  ,  141  N,  Y.  414 

lis  conlract  was  made  tn  June,  1889,  tor 
the  sale  of  sugar  described  as  "sbippino  or  to 
be  shippt'd  (luring  this  monib  from  the  Philip- 
pines to  Pbiludelpbia,  per  steamer  Empiess  of 
India,"  A  contract  "to  ship  \>y  a  certain 
vessel  for  a  puriicular  voTase  ordmarilv  means 
simply  "tn  put  on  Iward,  not  incluillng  Ibe 
subsequent  carringe;  and  there  is  nothing  in 
"ilscontract  to  show  that  a  different  meaning 

as  in  the  con  tern  pla  I  ion  of  the  paitiea. 
•The  words  "MBbip"ore  not  restricted  [04 

I  any  particular  ship,  and  by  tbe  ueageof  mer- 
_Jiants,as  shown  in  tbiscose.simply  denote  that 
the  property  in  Ihe  goods  shall  pa-ss  lo  the  buyer 
upon  Ihrii  leaving  the  ship's  tackle,  and  tliat 
he  abill  bo  liable  for  all  Bubaequeot  ebarpe*  of 
landing,     Tbey  do  not  constitute  a  condiliot- 

'  tbe  coDtracl,  but  ate  inserted  for  the  heoeOt 
, ,      WI.U.  & 
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18» 


Pbakck  t.  CoxHoa. 


Ot  the  feller,  Cm  AW//  ▼.  Whitieorlh,  18  C.  B. 
N.  M  4«.^  and  L.  R   1  C.  P.  \iM. 

The  clause  "sea-riamaj^,  if  any,  tobelnkeo 
It  a  fnir  allowunce,"  rontemplBle*  the  rink  of 
d&mage  to  the  goods  bj  i>erili  of  the  ara,  and 
does  Dot  rentrlct  tn  any  paiticular  ahip  the  aub- 
seqaenl  Ira ospo rial iun  of  such  goods  to  Iheir 
dtaiiaatlon. 

In  ilie  ctause  "do  arrival,  do  sale," the  woid 
"arriTal"  evidentlj  refer*,  u  the  word 
''Mie"  must  iiecca''Rri1y  refer,  to  the  rooda 
which  are  Ihe  aub;^t  of  the  contract,  and  not 
lo  the  paillcular  Teancl  on  which  the;  are 
thipfied;  and  the  whole  effect  of  the  clause  ia 
that,  if  the  goods  never  arrive  at  their  dcHtlna- 
tlnn,  the  buyers  arquire  do  property  in  them, 
and  do  aal  become  Italile  to  the  sellers  for  the 
prifc. 

The  remaining  c1au<e,  which  provides  that 
If  the  Emprew  of  India,  by  unforeseen  acci- 
dent, is  unaliie  to  load  in  June,  and  the  sellers 
caiiniit  M-cure  anolhrr  aleanier  durini;  that 
Diunili,  the  contract  Uto  be  void,  tnuchen  the 
mailer  of  Inailiog  ooly.  The  contrael  flies  no 
liuiiiation  of  lime  in  any  other  respect. 

The  coDtruct  nowhere  requires  that  the  sugar 
slmll  arrive  nl  PlilMelfhin  bj  the  Euipresn  of 
Inilin,  and  essentially  dilTerB  in  Ihla  re«pect 
from  llie  caacs  cl[ed  at  (lie  bar,  of  Contracts  for 
'on  the 

illon.  5  Mei-s  &  VV.  «3B;  Johnton  v.  Mnedonald, 
9  Aires.  &,  W.  600:  and  Hilt  v.  AiMmB,  4  C. 


aslo  tlie  itrrivnl,  it  \s  nollo  be  inferred  that  the 
foods  must  be  carried  to  their  destination  In 
the  sHme  ship. 

The  sugar  in  question  baring  been  put  on 
tK>ard  the  Empress  of  India,  and  the  conditions 
of  Ihecouiracllhussalinllcd.sofaraB  that  ship 
was  conceroed,  the  subsequent  transportation 
and  delivery  of  the  goods  were  to  be  Eoverned 
GA]by  the  'general  rulee  of  the  maritime  taw. 
By  that  law.  as  understood  In  England,  the 
master,  from  ibe  necessity  of  the  case,  had  the 
right,  aod,  by  our  law.  the  duly.  In  case  of 
disaster  to  his  ship,  to  tranship  the  goods  and 


76  U.S.  9  Wall.  <85,  458  [19:772,  7B01;  8  Keut, 
Com,  SI  2. 

In  tbe  able  argument  for  the  platnlilTs  Id 
error  It  was  admlited  that  the  rule  that  the 
master  Id  case  of  neceiully  Is  the  agent  of  all 
concerned  applied  to  the  aeller,  who  was  the 
owner,  and  to  the  Insurer,  and  lo  aoy  one  hav- 
ing an  insurable  inlerest  in  Ihe  goods;  but  It 
was  coo  tended  IhnI  the  plninliffs  in  error,  be- 
fore Ihe  arrival  of  the  goods,  had  DO  inaiirabte 
inlerest  therein,  and  f/oetdnlt  v,  Diinlop,  6 
Mecs.  &  W.  284,  was  relietl  on  as  decisive  of 
this.  But  that  case  was  decided  upon  the 
■ingle  ground  that  there  tbc  coTitract  for  the 
sale  of  goods  was  oral,  and  therefore  incapable 
of  being  enforced.  It  Is  well  seiilcd  that  any 
person  bas  an  Insurable  inreiesl  in  property, 
by  Ihe  existence  of  which  he  will  gain  aD  ad- 
vantage, or  by  the  deslniction  of  which  he  will 
suffer  a  loss,  whether  he  has  or  has  not  any 
title  In,  or  Hen  upon,  or  possecsloo  of,  the  prop- 
erly Itself.  In  the  present  case,  tbe  plabtifls 
in  eiTor,  nnder  a  valid  cootract  to  writing,  bad 

tei  c.  8. 


an  iDSDrable  Inlereat,  br  fMMn  of  the  tltto 
which  would  accrue  to  theiD  upon  arrival  and 
delivery,  and  Of  Ihe  Injury  which  they  mlgbt 
suOer  by  a  previous  loss  of  Ibe  goodt.  Bnh 
ard  F.  In:  O*.  v.  OhoM.  73  U.  8.  S  Wall.  SW, 
MS  [18:634,  526]:  Fitleu  y.  Pope.  IIS  U.  S. 
218.  ^0  [39:  873,  8781:  Witmn  v.  Jona,  U  B. 
2  Eich.  1)11,  151;  3  Keat,  Com.  278. 
Judffmtnt  afflrmed. 


AMANDA  W.  FRANCE,  Plff.  tn  1 
JOHN  W.  CONNOR  kt  al. 
iSceB.  aBeportei'sed.  U-7SJ 
Terrilcriat  laie  at  to  dotaer. 


The  abolition  Of  dower  tw  the  Vromlni  to 
■iBtulfi  of  Deoemtier  tO.  ISM),  li  not  innulFea  or 
aupensdcd  by  (ha  aet  at  OonsTesi  of  Haroh  \ 
\«Si.  cbap.  AtT.  I  IS,  cnnfcrrinir  and  reinilBilnir  Eba 
rlRlil  ul  dower.  Said  I  ISappllet  tutheterrliorj 
of  Utah  only,  and  not  to  the  other  lerrlturlea  of 
tlie  Dnited  Btatea. 

[No.  63.1 

Argvtd  Ma]/ 1.  S,  1S95.  Deeidtd  Marth  t,  lS9e. 

IN  ERROR  to  Ihe  Supreme  Court  of  tbe  State 
of  Wvoming  lo  review  a  Judgment  of  that 
court  altirming  a  judgment  for  dcteDdania  in 
a  proceeding  for  ihe  assignment  of  dower  fa 
Inuda  In  the  county  of  Carton,  in  said  lerritorr, 
bruught  h;  Amanda  W.  France,  plnlutiB^ 
agaiDSt  John  W.  Connor  «(  al.  Affrnted. 
See  same  case  below,  8  Wyo.  445. 

Statement  by  ifr,  Juitiee  Oieujt 

*Thls  was  a  petitlou  for  tbe  assign meDt[60 
and  setting  off  of  dower  Id  lands  In  tbe  count; of 
Carbon  and  territory  of  Wyoming,  filed  April 
1.  IS8S,  In  Ibe  district  court  for  that  conatr. 
and  alleging  that  the  plaiotitl  on  February  7, 
isnT,  iutermarrled  with  Jamea  France,  tben 
and  until  bia  death  a  resident  and  citizen  of 
that  county  and  territory:  that  he  died  August 
21,  1886,  inleslale,  leaving  the  plaintiff  bit 
widow,  and  having  been  aeised.  durlns  tbe 
marriage,  of  an  estate  of  inheritance  In  land! 
situated  Id  that  county.  aDd  fully  described  In 
the  pelllloD:  that,  upon  bis  death,  the  plaln- 
lifl,  by  virtue  of  the  marriage,  became  entitled 
lo  dower  in  tbcae  lands,  which  had  never  bcea 
Bxsieoed  or  set  oO  to  her,  and  which  she  bad 
never  received  any  compensation  or  equlva- 
k'nt  for,  or  at  any  time  lawfully  released  her 
ri^'ht  to;  ib<it  on  March  16,  iim,  he,  btinglD- 
solvenl,  made  an  aasignmcnl,  according  to  the 
laws  of  the  tetiitorv,  to  the  defendants  for  tbe 
benefit  of  his  creditors,  of  all  hia  property,  in- 
cluding these  lands;  and  the  defendants  took 
and  since  held  possession  of  these  lands,  and 
refused  lo  a^gn  and  set  off  to  Ibe  plaintiff  her 
dower  therein.  Tbe  defendants  flled  a  general 
demurrer,  which  was  sustained,  and  judgment 
entered  fur  Ihe  defendants. 

TheplaiutilT  flicda  petition  In  errorin  the 
supreme  courtof  tbeterrilory,  which.  upoD  the 
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adm<!>sioii  of  tbe  state  of  Wjomliig  Into  thi 
Union,  WM  entered  aud  arguecl  la  tbe  supreme 
«oiitl  of  the  stale,  and  the  judgment  afllrmed 
ui>on  tbe  ground  tbut  the  act  of  Congress  of 
March  :i,  1697,  cbap.  S9T,  §  18,  did  not  apply 
to  Ihe  territory  of  Wyomi: —  "  '" —  "" 
The  plHlntiS  sued  out  tbU  n 

J/«nri.  A.  B.  Browne,  Charles  N.  Pot. 

tor,  and  A.  T.  ftritt"/!  for  plaintiff  in  error. 
ileum.  Samuel  ShellabarBor  and  Jf«t 

^ilU  C.  BToien  for  dereiidants  in       "" 

Mr.  Juttice  Gray  delivered  the  opinion  of 
the  court; 

■07]  'By  «  Biatule  of  tbe  territory  of  Wyo- 
miiiR,  passed  December  10,  1869,  and  embodied 
ju  tbe  pubaequeut  codes  of  the  lerrilory,  "riow- 
«rand  the  tenancy  by  tbe  curtesy  ate  BDolislied. 
■Dd  iicillier  husband  nor  nifc  shall  have  any 
■hare  in  the  estate  of  the  other,  save  an  herein 
provided."  Wyo.  8tal.  ItWfl,  chap.  41,  B  1; 
Comp  UvfH  of  1B76,  chap.  42,  g  1;  Rev.  Stat, 
o(  1887,  S  2231. 

The  (ingle  question  In  Ibis  case  Is  whether 
this  provlsloo  of  the  terrilorial  statute  baa  been 
annulled  or  super»<oded  bv  g  18  of  the  act  of 
CoogresB  of  March  3,  1S87,  chap.  807,  i 
rinp  and  regulating  tbe  right  of  dower; 
Other  words,  whetberthls  section  applies  to  the 
terrllorv  of  Utah  only,  or  extend*  to  all  the 
lerrllorles  of  the  United  Stales.  In  order  to 
determine  this  queai ion,  it  becomes  necessary 
to  consider  tbe  scope  aad  Ibe  connection  of  the 
various  parts  of  the  act.     24  Star,  at  L.  6IS5. 

Tbe  Bctlsentitled-'An  Act  to  Amend  an  Act 
Entitled  'An  Act  to  Amend  §  S3SS  of  Ibe 
Kevised  Statutes  of  tbe  United  Slates,  in  Ref- 
orence  to  Bigamy,  and  for  Other  Purposes,' 
approved  March  23.  18SS." 

t^eciiona  1  and  3  relate  to  testimony  In  proa- 
«cu1ioQS  for  bi^my,  polygamy,  or  unlawful 
oobabilatlon:  g$  S-S  define  and  punish  the 
otTenaes  of  adultery,  Incest,  and  fornicaiion. 
These  five  seciloDsdo  not  men  I  lou  the  place  of 
'Commission  of  an;  offense,  and  may  perhaps 
be  held  to  Include  "any  territory,  or  other 
place  over  whicb  Ibe  United  States  have  ex- 
clusive Jurisdiction,"  since  bo  much  of  Ihe  act 
of  March  22,  1882,  chap.  47,  referred  to  In  the 
title  of  this  act,  as  defined  and  punished  of- 
fenses, expresnjy  included  any  sucb  territory 
or  place.  23  Stat,  at  L.  SO.  But  upon  the 
oaeatlon  whether  such  provisions  apply  to  Ihe 
DIatrict  of  Columbia  there  have  been  conflict- 
log  opinions.  United  Btatet  t.  Crauford.  6 
Hackey,  819;  Snig/tt  v.  United  Statu.  S  App. 
D.  C. — .  And  nearenot  nowrequlred  tode- 
tenn!i>e  tbe  application  of  those  provlaloos  of 
the  act  of  1887, 

The  next  three  sections  of  this  act  are  in  term* 
limited  to  the  lenltory  of  Utah.  Section  6  re- 
4i8]tates  to  the  institution  of  'prosecullonsfor 
■dultery;  g  7,  to  the  powers  of  Commissioners  of 
tbe  courts:  and  S  8,  to  the  powers  of  the  mar- 
•bal  aod  his  deputies  as  peace  officers. 

l}ectloni  Sand  10  relate  to  evidence,  by  cer- 
tlflcate  or  otherwise,  of  marriages  "in  any  of 
tbe  territories  of  Ihe  United  States." 

ScrtioD  II  disapproves  and  annuls  all  laws 
'Miacted  by  tbe  l^islature  of  tbe  territory  of 
Utah,  proTidlog  for  or  recogniring  the  capac- 
itj  of  lllegitlmite  cbildren  to  inherit  or  lo  b« 


entitled  lo  any  distributive  share  fn  the  rstata 
of  their  father,  and  enacts  that  no  illegilimata 
child  shall  hereafter  l>e  entitled  to  inherll  from 
tbe  father,  or  to  receive  any  dUlribulive  share 
in  hia  estate,  unless  bom  within  twelve moniha 
after  Ibe  passage  of  the  act,  or  made  legitimate 
under  tbe  act  of  Congress  of  March  32,  1882, 
ebap.  47,  §  7.  See  Copfv.Cope,  137  U.  a  682, 
688  [&i:  832.  SM]. 

Section  12  disapproves  and  annuls  all  statute! 
of  tbe  territory  of  Utah  conferrioB  jurisdiction 
upon  Ibe  probate  courts,  other  than  over  es- 
tates of  deceased  persons,  or  ovet  guardian- 
ships of  tbe  persons  and  properly  of  infants  or 
Insane  persons,  and  transfers  the  Jurlsdictloii 
BO  witbdrann  to  the  district  courts  of  the  tec- 

Section  18  directs  that  proceedings  ahall  be 
Insiliuied  (o  forfeit  and  escheat  lo  the  United 
States  property  obtained  or  held  by  corpora- 
tions In  violation  of  Ibe  act  of  June  1,  1862, 
chap.  126,  g  a  (13  Stat,  at  L.  601),  or  of  section 
1890  of  the  Revised  Statutes.— each  of  which 
provides  that  "no  corporation  or  asMcislion 
for  religious  or  cbnniable  purposes  shsll  ac- 
quire or  hold  real  estate  in  any  terrilory,  dur- 
ing the  existence  of  tbe  territorial  p)vern- 
menl."  of  a  greater  value  than  f.iO.OOO. — and 
Ibai  the  proceeds  of  the  (orfeliure  shall  be  ap- 
plied to  common  schools  "Id  the  territory  in 
which  such  property  may  be:"  but  that  house* 
of  worship,  parsonages,  and  burial  grounds 
shall  be  exempt  from  forfeiture.  The  terma 
of  the  acts  referred  to,  as  well  as  those  of  the 
section  Itself,  show  that  II  extends  to  all  tbe 
territories.  And  g  14  provides  for  the  dis- 
covery of  documents  In  such  proceeding! 
"in  any  territory  of  Ihe  United  Slates." 

•Sections  16,  16.  and  17  disapprove  and  [69 
annul  tbe  acts  of  tbe  leglslalvire  of  the  territory 
of  Utah,  and  of  the  so-called  governmcDt  of  Ibe 
state  of  Deseret.  creating  or  continuiog  tbe 
Mormon  corporalionsknoivn  as  "Tbe  Perpetual 
Emigrating  Fund  Company"  and  ''Tbe  Church 
of  Jesus  Christ  of  Latter  Day  Saints."  See 
C^urcA  "fjnut  Chi-iU  of  L,  D.  H.  t.  Unitti 
SiaUt,  ide  U.  S.  1  [84;  478]. 

Tben  comes  section  18.  relating  to  dower, 
the  eiteat  and  effect  of  whicb  are  now  la  qne*- 
tion. 

Tben  fallow  sereo  sectlona.  each  of  whicb  ll 
restricted,  tn  terma,  to  tbe  territory  of  Ulab: 
g  19  requires  tbe  judges  of  probate  fn  Utah  to 
be  appointed  by  the  President  of  the  United 
Stales,  with  the  consent  of  the  Senate,  and  an- 
nuls the  laws  of  Utah  providing  for  Ibelr  elec- 
tion by  the  terrilorial  legislature;  §1  20  makes 
it  unlawful  for  women  to  vote  at  any  election 
in  Utah,  and  annuls  all  laws  of  Utah  provid- 
ing for  tbeir  registration  or  voting;  g  21  an- 
nuls all  laws  of  Utah  providing  for  numberiM 
or  identifying  Ihe  voles  at  elections;  ^  S9 
abolishes  the  election  districts  and  the  appor- 
tionment of  representatives  established  by  lbs 
legislature  of  Dtab,  provides  for  new  election 
districts  and  a  new  apporiionment,  and  d»- 
dares  that  none  but  citizens  of  tbe  United 
States  shall  be  entllled  to  vole  at  any  election 
in  that  territory;  g  28  temporarily  coDUnnta 
In  force  In  Utab  provision*  of  g  9  of  tbe  act  ot 
1882  concerninK  the  registration  of  voters  and 
Ibe  conduct  of  elections;  g  24  require*  of 
Tolera,  offloers,  kod  Jurors  In  Utab  an  oath  to 


Tbjuici  t.  Cobhok. 


w-n 


obey  ItilB  act  tnil  tboie  of  whicb  tt  Ii  an  amend- 
nent,  and  dliauaUflra  those  convicted  under 
tblB  act,  or  under  the  acl  of  1893.  or  gnUij  ot 
oaiyghmy  or  of  cogaale  oSetisesi  {J  S-t  abol- 
Ubcs  tbe  ofllce  of  luperiniendeat  of  schools. 
created  bytb«  laws  of  Utab.  requires  a  com- 
miHaloner  to  be  appointed  instead  bj  the  au- 
preme  court  of  lbeteirit0T7,  and  prescribes  hla 
dutiefl 

Section  2B  (which  ral^rht  perhaps  liave  been 
more  appropriately  inserted  after  ^  ISor  g  14) 
provides  that  all  religious  societies  ma;  bold, 
tbrougb  (iust«ea  nominated  and  Hppolnled  as 
thereiQ  directed,  "in  a  territory,"  real  estate 
necessary  for  bouses  of  worship,  parsonages, 
and  barlal  grounds. 

70]  *Tb«  27ih  and  final  section  annuls  all 
laws  of  tbe  so  csHod  state  of  Deaeret.  or  of  tbe 
territoTY  of  Utnb,  for  the  orKaniintioo  of  tbe 
mllllia,'  and  requires  tbe  milUla  of  Dtab  to  be 
OTRanized  under  and  aubject  to  tbe  laws  of 
tbe  United  States. 

Tlie  leading  provisions  of  §  18  are  as  follows: 

"la)  A.  widow  sbalt  beendonedof  third  part 
of  all  the  lands  wbereot  herhusliand  was  seised 
of  DDesia'coF  iolirrilance  at  anytime  during 
the  mnirhi^'c,  unless  sbe  eball  bave  lawfully 
leleased  her  right  thereto. 

"(6)  The  widow  of  any  alien  who  at  the 
time  of  bis  dcalb  sball  be  entitled  by  law  to 
bold  any  real  estate,  It  she  be  an  inliiiliitHnt  of 
tbe  lemilory  at  tbe  time  of  such  deatb,  shall 
be  entitled  lo  dower  of  such  estate  In  the  ssme 
manner  as  if  siicb  alien   had  been   a  native 

Tbe  whole  section  was  taken  from  the  slat- 
ntes  of  the  state  of  New  York,  wiib  little  more 
Ulan  verbal  chnoi^en,  one  of  whicb  wbh  a  ^^ub 
Blitulion  of  "the  territory"  for  ''tbla  slnte"  in 
tbe  second  sentence  Just  cUcd.  N.  Y.  Rev. 
Slat.  pt.  2.  chap.  1.  lit.  8.^^  1-8. 

It  was  argued  by  tbe  plainiifT  in  error  that 
these  words,  "tbe  terrilorv,"  not  being  re 
slricted  to  the  territory  of  Otali.  mean  uny  ter- 
ritory In  wliieb  tbe  hind  lies  of  which  a  widow 
Bcebs  to  he  endowed. 

To  this  It  was  nnswered  that.  If  such  bad 
been  the  intention  of  Congress,  it  would  hnve 
been  eitpreased.  either  bj  such  geoerni  words 
as  "a  territory."  or  "any  territory,"  or  else,  as 
in  S  18,  by  soch  a  definition  as  "tbe  ter- 
ritory in  wbicb  Bucb  propcrtv  may  be;"  and 
that  the  words  "the  territory,  without  more.in 
§  13,  prainmaticBlly  and  naturnlly  refer  In  the 
last  antecedenl,  wbleb  is  (be  terri'lorj  of  Dtab, 
mentioned  b  g  17.  But  tbere  are  bronder  con- 
aideratlona  tending  to  the  same  result. 

Most  ot  (he  other  sections  of  tbe  act  relate  to 
Ibe  territory  of  Utah  ocly;  and,  whenever  it  Is 
Intended  to  include  other  lerTilone.i  in  them. 
tbe  iDleDlion  Is  expressed  in  so  many  words, 
either  In  the  section  itself,  or  In  earlier  statutes 
to  which  It  distinctly  refers. 
71j  'Not  only  tbe  three  sections  which  im- 
mediately  precede  <4  18.  but  the  seven  sections 
vblch  immedialelv  follow  it,  are  expressly  re- 
■uicted  to  the  territory  of  Utah. 

Tbe  restriction  to  the  territory  of  Utah  of  the 
ptovtsjons  denying  the  right  of  voting  to 
womeu.  Id  §  20.  and  to  polygamists,  in  g  24,  Is 
tbe  more  mnrked,  because  women  had  the  right 
t»  vole  In  Ibe  territory  of  Wyoming;  iWyo. 
Rev.  Stat,  ot  1S87,  ^  1108)  and  ibe  act  of  Coo- 
ICl  V.  6.  V.  8.,  Book  40.  S 


cress  of  1S93,  referred  to  In^  Zt,  bad  pn>- 
hi  hi  led  poly  garni  SIS  from  voting  in  any  lerrltoTJ 
of  the  United  Stales      Acl  of  March  28,  1^ 

chap.  47.  t;  8  l2a  Slat,  at  L.  31). 

The  only  section  other  than  g  18  In  the  act 
of  Congress  of  18S7,  wbicb  affects  tbe  Itlle  that 
any  member  of  a  man's  family  aball  take  Id 
bis  estate.  Is  i^  13,  enacting  that  Itlegltlmata 
children  bhall  take  no  share  by  dosrent  or  dU- 
tribution  lo  tbe  estate  of  tbe  father;  and  this 
neclioQ  is  restrlcied  to  tbe  territory  of  Utsh,  al- 
though ^  7  of  tbeact  of  1883,  referred  (o  lo  tho 
savingclause  of  Iblssection,  legitimated  tbe  Is- 
sue of  Mormon  marriages  "in  any  territory  ot 
tbe  United  States."    »  SUt.  at  L  81. 

The  well-known  fact  that  Ibe  practice  of 
plural  marriages  was  more  common  and  moT« 
firmly  roolod  in  Utah  than  In  any  other  terri- 
tory afforded  special  reawos  for  protecllugtba 
lawful  wife  and  children,  by  relnslating  Id 
tbnt  territory  the  rules  of  tbe  common  law,  ss- 
curing  to  her  the  right  of  dower,  noli>ermiiilng 
illegitimate   children    to   Inherit   from    Iheu 

Under  the  laws  of  the  territory  of  Utah,  a* 
existing  at  tbe  time  of  tbcpaisnge  of  tbe  aciot 
Congress  of  1887.  all  illegilimme  chihlreu  In- 
herlled  from  their  fatber;  no  right  of  ilower 
was  allowed;  and  there  was  no  ommunily  of 
property  between  husbnnd  and  wife,  but  all 
property  acquired  by  eitbiT,  before  or  after 
marriage,  remained  bis  or  ber  sep^iralc  |irnp. 
erly  absolutely.  Utah  Comp.  Laws  of  1875, 
g§  677,  103fl,  1022. 

Al  the  limeof  the  parage  of  tbeact  on  t!S7, 
there  were,  beside  Utah  and  Wyoming,  six  oth- 
er organized  territories  of  the  Uiiiied  States- 
New  Mexico,  Arizona,  Dakota,  Itlontnnn.  [its- 
bo, 'and  Washington— to  nil  ot  which  ^  18)79 
of  that  act  must  apply,  if  It  applien  to  W^'om- 
ing.  Tbe  wife's  right  of  dower  in  the' hus- 
band's lands  eiiited  in  .Montana  only,  and 
bsd  been  expressly  abolished  by  teriiiorlal 
statute  in  nskoia.  Idaho,  and  WasliinsIOH. 
In  New  Mexio  and  Arizona,  ns  well  hh  in 
Idaho  end  Washington,  the  l:iw  of  com- 
inunily  of  property  between  husbnml  and 
wife,  derived  from  the  civil  law  throttith  tbe 
laws  of  Spain  and  Prance,  previillmt.  lo  & 
prenter  or  less  extent.  Martina  v.  Liifrro,  \ 
N.  M.  30R,  ai6:  N,  M.  Comp.  Uwsof  ]s84, 
SS5  1(W7.  1432;  C/mraule^u  v,  ffnife-rf.  n.  1 
Atii.  343:  Ariz.  Comp.  Laws  of  1977,  Ssi  lOtW, 
1977;  Dak.  Civ.  Code  of  1877,  ^(5  7S,  779; 
Mnnu  Stat.  Feb.  11.  1B76:  Idaho  Slat.  ,Inii  8, 
1875.SS3.  9-11;  Wash.  Code  of  1831,  SS  3403- 
2412,  3414. 

Although  Congress  has  the  undoubted  power 
to  anniii  or  modify  at  il«  pleasure  the  smluics 
of  any  terrilorj'  of  the  United  Stnies.  yet  an 
intention  to  supercede  tbe  local  law  Is  not  to  be 
presumed  unless  clear! v  expressed.  Uant  t. 
Beattm.  133  U.  8.  833  TaS:  H87];  (hjx  v,  O/pe, 
187  U.  a.  682  [24:  832]: 

It  cannot  be  presumed  that  Congress,  in  an 
enaetment  which  was  peculinriy  called  for  Id 
the  (crritoiT  of  Utah.  Intended  to  make  so  (m- 
porlant  a  rbnnge  In  tbe  law  ot  real  properly  Id 
Other  territcirles  of  the  United  Stales. 

For  thue  rtatont,  vjllifh  art  iiibttn-atiaan 
tkoit  upon  vihirli  the  wiTt  Mou  proceeded,  Ut 
judjmeal  ii  affirmii. 
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TnOMAS  BALL.  Plff.  in  Err.,  Kgreed  b;  us  to  pmj  blm  of  all  ttmt  he  may 

t.  recover  of  sold  government  for  uld  ilupredft- 

JULIA  F.   HALSELL.   Eiecutrix   o(  J.  G.  ''O"?-            ^             .      ,     ^,   „,  . 

IIalbeil  Deceased  Given  under  our  hRDdt  tbuSSd  daj  of  Mn, 
A.  D.  1874. 

(See  9.  n.  Keportert  ed.  TS-Si)  J.  G.  HalselL 

'^w^'  Zt'ih!'^^l?l^^t"  tT"T''if  The  ilRomure  of  the  cootraot  wm  admUtod. 

«ll«-^««„         p^r.,m*n<-r«(r«(wft  o/  The  other  material  facts,  as  alleged  in  the  peti- 

tomptntaUon.  ^^^^  ^^^  ^^^^  ^^  ^^^  ^^^^  (lo  which  the  W 

L   ABmt™cttoKive.natto.neyo>.eh>ltofnU  Up",   ""iving  »   '"al  by  jury,  aubmlUed  lh« 

money  which  may  be  received  nyWtD  for  prose-  Cilje).  were  as  rolluwa: 

outinff  a  cJaim  aaainat  the  yoveroraBiit  on  ao-  "be  plaintiff  pteaeoted  to  lb e  Department  of 

oouQtof  Indian  depre(iiitii>ns,BctlaK  under  wblob  the  Interior  In  March.  1875.  a  claim  ot  Haiaell, 

tbe  itioTDey  had  procured  a  recoicnieiidatloD  amounting;  lo  |24,H60,  for  such  depredations, 

from  ihe  Interior  Dcpanment  for  payment,  but  and  prosecuted  it  before  the  'department.!  74 

no  apprDpriailons  previous  to  tiie  Indian  depre-  and  the  department  rccommeniled  payment  of 

datioQHctof  March  a.  1891.  doea  oot  entitle  him.  the  Bum  of  118,633  to  HBlsell  for  sucb  depri'da- 

on  obtaining  Judnraeot  in  the  court  of  olalmg  \\r,xit,.     No  appropriation  was   made  by  Cod- 

under  that  act,  to  any  compenaation  (or  his  serv-  g^eaa  to  pay  ihe  sum  so  awarded.     On  Slaroh 

™kr^himTn'X''.'l5^/?h-  ,,^St,^^-^?'«  8.  18B1,  fttir  the  passaee  by  Congress  of  ihe 

SJ^c^'eSl'^y'^^ta'i^'a.Jchr.r.r'vo'lr  -' •'■^^'- V' f '''/h  '=!i^''i   r'tf^'^H'  ;*" 
■.    A  rennotlon  or  the  oompensation  Of  attorneys  Act  to  Provide  for  the  AdJ.ld.cat  on  and  Pay- 
On  collection  of  claims  aglanM  Che  United  Bta4  ""■"» ,?' Claims  Arising  from  Indian  Depreda- 
I*  one  of  Ibe  terms  and  conditions  which  the  'Ions,    Bail,  acting  under  hii   power  of  attor- 
Onlted  Btatea  may  Impow  upon  its  consent  to  bo  "ey,  bronchi  a  suit  lo  behalf  ol  Halsell,  under 
lued.  the   provisions  of  that  act.    in   the   court  of 
[No.  471.]  claims,  to  recover  the  sum  so  awarded  hy  tlie 
.                 ^  Department  ot  the  Interior;  and  after  thedenih 
BahmiUMi  DtmnixT  18.  IRSS.     Decided  March  of  Halsell,  and  Ihe  substitution  of  hla  eiecii- 
t,  1S96,  [fli  eg  claimant  In  his  stead,  judgment  was 
Tendered  for  tbe  sum  of  |1T,730.  in  her  favor. 

IN  ERROR  to  the  Circuit  Courtof  the  United  and  against  the  United  Sta tea  and  tbe  Kiowa 

Blale*  (or  Ibe  Northern  Disirict  of  Texas  and  Comanche  tribes  of  IndJaDSi  and  by  the 

lo  review  a  Judgment  for  the  defendant.  Julia  terms  of  that  Judgment  the  sum  of  |1,500  was 

7.  Halsell,  Ezeculrli,  In  an  action  brought  by  awarded  to  Ball  as  Ibe   claimant's   attorney. 

Tbomas  Ball  to  recover  compensation  as  attor-  Soon  afterwards  the  United  Slates  paid   Uua 

ncy  for  ptosecutinga  claim  against  tbe  United  sum  to  him,  and  paid  Ihe  amount  of  the  Judg- 

Statea  on  account  of  Indian  depredations  and  ment  for  (17,730,  leaa  thiaaum,  to  tbe  execu- 

lOM  of  property  by  meAoa  thereof.     Afflnnad.  Irii. 

In  the  present  ault  Ball  claimed  to  be  enti- 

Statement  by  Mr.  Juttioe  Ormrt  tied  to  recover,  under  the  contmcl  aforesaid. 

This  waa  an  action  brought  August  18,  1808,  one  half  of  said   amount  of  |17,T20  lesa  the 

In  the  circuit  court  of  the  United  States  for  snm  of  |1,600  paid  bim. 

the  northern   district  of   Texas,    by  Tbomna  Tbe  defendant  In  her  answer  alleged  that 

Ball,  a  cilizen  of  tbe  stale  of  Virginia,  against  "the  contract  described  In  tbe  plaintiiTs  peti- 

Jotia  F.  Halsell,  a  citizen  of  tbe  stale  of  Texaa,  lion,  if  any  such  was  ever  made,  waa  declared 

rosiding  in  that  district,  and  the  widow,  lega-  void  by  the  9lh  section  of  the  act  of  March  3, 

tee.   and   executrit  of  J.  G.  Halsell.  upon  a  1891,  of   tbe  Congress  of  tbe  United  Slates, 

irrltlen  coniract   made  wttb  Ibe  plaintiff   by  entitled  'An  Act  lo  Provide  for  tbe  Adjudica- 

nid  Hatscll  In  hia  lifetime,  lu  these  words:  tion  and  Payment  of  Claims  Arising  from  In- 
dian Depredations;'  and  by  tbe  authority  and 

We.  tbe  undersigned  partiesof  tbe  first  part,  directions  of  the  same  section  on  allowaoce, 

do  hereby  cooalilute  and  appoint  Tbomas  Ball  and  all  Ibat  aald  act  permitted  to  be  paid  tbe 

our  lawful  attorney  tn  receive,  and  to  make,  plaintiff  under  hia  said  employment  was  made 

■ign.  and  give  all  necessary  arquiltances  and  to  tbe  plaintill  In  the  Judgment  rendered  by 

receipts  Tor,  one  half  of  all  money  which  may  Mid  court  of  claims  in  favor  ot  this  defendant, 

be  received  by  him  as  our  allorney  at  taw,  for  nnd  waa  paid  to  blm  out  of  the  Treasury  ot 

prosecuting  claims  against  Ibe  Uoiled  States  the  United  State*." 

goverLmert,  on  account  of  tlie  depredationa  Upon  the  facts  above  stated.  tbedrcuitiMnirt 

of  the  Comanche  and   Kiowa  Indians  on  our  made  tbe  following  conclusion  of  law:    "The 

property  of  borsea.  mules,   and  cattle  in  the  court  being  ot  opinion  that  aald   coniract  la 

MateofTcxas.     Said  one  half  being  tbe  amount  rendered  nuiralory,  and  the  provision  therein 

made   for    compensation    (or   said    attorney, 

SoTK.-At  to  attl^mt^fl  eomptn-nttoii  ecnilnocnf  Thomas  Ball,  is  superseded  by  tbe  9th  aection 

onnicrrm or frompiocaOto}  ma: a UKl  minora  of  theactotMarcbS.  1891,  and boingof opinion 

^.TM-uaj^  purcJwM  af  tnlerat  in  the  Ml  or  .ub-  [hat  gaid  contract  Is  not  "enforceable,  and[76 

i^ilf"^™  "          '"'"'~                    '*^''  Ibat  said  statute  above  referred  to  fixes  and 
provides  for  tbe  payment  of  all  the  compensa- 
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,,„,„  dersaid  act  are  entitled  to  receive,  Jut^menl 

to  Utn  ofm  atlomtu  for  wnpenKiKon.  •••    1»  rendered  tor  the  defendant."     The  plaintiff 
M>  Texas  V.  wiiite,  10:  MB,  lued  out  tbii  writ  ot  error. 

LD.8. 


Baix  t.  Htl-Mi.t-. 


Jfr.  Jokn  J,  Weed,  for  platotlff  to  ermr: 

The  coDtracI  betweeD  the  plalDllff  in  error 
and  J.  Q.  Ualsell,  dated  Maj  22,  1874,  nas  a 
legal  coDtract,  aod  having  been  fully  per- 
formed br  the  plaintiff  io  error,  he  was  entitled 
to  be  paid  the  compenaatloD  tberein  alipulated 
to  be  pnid  upon  auch  performance. 

Wi/liev.Coxf.  66\J.  8.  IB  How.  416(14: 7S3j; 
Wright  T.  T^itii,9\  D.  8.  252  (23:  820); 
Stanton  v: Em(rry,99T:.  S.  M8(33;e88);  Tasfler 
T.  Bemiu,  110  U.  8.  42,  46  (28:  64,  US). 

The  eontracl  between  the  plaintiff  In  error 
and  Halsell.  bciDg  a  contract  authorised  b; 
la w,wae  protected  by  theConslhiitlonfromthe 
effect  of  anv  acloF  Congress  wbicb  would  im- 
pair its  obligation  or  deprive  the  pliinllff  in 
error  oFsuch  tigbts  of  property  as  were  therein 
Kcured  to  him. 

Union  P.  R.  Ot>.  v.  (Tniled  Stnta  ("Sinking 
Fund  CaKi')  9S  C.  B.  700  (2S:  49S);  Fletcher 
T.  Peck,  10  U.  8.  SCrancb,  81  (3:  1021;  Bovi- 
man  v.  itiddlclan.  1  Bay,  259;  Wiltiiuou  v. 
Leland,  27  U.  8.  2  Pet.  627  (7:  542);  Terretl  v. 
Taylor,  13  TJ.  8.  B  Cranch,  43 (X;  6501;  Ettini'i 
Appeal,  18  Pa.  256.  55  Am.  Dec,  499-.  People  n. 
Morrit,  13  Weed.  825:  UniUd  StaUt  v.  Kiein, 
80  U.  B.  IB  Wall.  128(20:  G!9). 

Such  claims,  allbougb  no  provision  of  law 
eiiated  for  the  ascertaiDment  of  their  validity 
and  amount,  constiliited  aucb  rights  of  prop- 
erty as  are  recognized  by  this  court. 

Enain  v.  United  Slalee.  97  U.  8.  UBS  (24: 
106S);  Comegi/$  t.  Yaue,  S6  U.  8.  1  Pet.  188 
(7: 108). 

A  statute  which  is  remedial  to  Its  character 
and  provides  for  the  judicial  deierminntioD 
of  claims  against  the  United  BtateR,  Ii  neither 
"an  act  of  grace"  a  bounty,  a  gift,  nor  a  dona- 
tion. 

DeQroot  v.  United  Statei,  72  U.  8.  G  Wall. 
419(18:700):  United  Slatt*  v,  aiiife.  80  U.  8. 
1$  Wall.  35  (aO:  479);  United  Statet  v.  Ander- 
ton.  76  U.  S.  9  Wall.  56  (19:  616). 

Tbe  acceptance  by  the  plaintiff  in  error  of 
the  aum  of  fl.SOO  allowed  by  tbe  eourt  of 
clalma  in  its  Judgment  in  Ihe  caae  of  BalnU  v. 
United  State',  and  Its  subsequent  payment  by 
tbe  United  Slates  to  tbe  plalmifT,  did  not  ren 
der  Ihe  contract    made    bv  Halsell   wilb   the 

ElainiiS,  not  enforceable  In  tbe  courts  of  the 
niied  Slates. 

lietifield  V.  UnitedStatei,  27  Ct.  CI.  478. 
The  receipt  by  tbe  plaintiff  of  tbe  sum  of 
|1.S00.  allowed  by  tbe  court  of  claims  and  paid 
by  the  United  Slates,  did  not  sHiisly  or  din- 
charge  the  obii(;Btii>ns  of  the  (lettodant  In  error 
la  tbe  plaintiff  under  thu  coDtract  of   May  22, 
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Mr,  Jiulice  Ctrav  delivered  tbe  opinion  of 
tbe  court: 

In  determiDiog  the  conslruclion  and  effect 
of  the  contract  sued  on.  it  is  important  to  keep 
In  mind  the  acts  of  Congreea  and  tbe  decislous 
of  Ibis  court  bearing  upon  the  subject. 

In  Kendall  v.  Untied  Blatet.  74  U  8.  7  Wall. 
118  [19:  80],  certain  attorneys  in  1843  (before 
Congress  had  passed  anyuci  regulating  assign- 
meats  of  claima  against  the  United  States) 
1«  D.  S. 


made  an  agreement  wllb  tke  reprCKntatlvH 
of  the  Western  Cherokees,  a  branch  of  the 
Cherokee  tribe  of  Indians,  to  piiisccule  a  cliiiin 
of  IbeWealem  Chtrokeea  acninst  tbe  United 
States,  and  to  receive  directly  from  the  United 
Stales  G  percent  of  all  sums  collecied  upon 
the  claim.  By  a  treaty  bclnrecn  tbe  United 
States  and  the  Cherokee  Irlbe  fn  1846,  it  vraa 
agreed  that  ceitain  sums  found  due  to  the 
Western  Cherokees  should  be  paid  by  the 
United  Btates  directly  io  the  bea:le  o!  familii'a 
per  eapila.  and  should  cot  bn  asulgnable.  9 
(>lat.  at  L.  874.  And  by  Ihe  act  of  Heplimlter 
30,  I860,  chap.  91,  making  an  approprmiion 
of  the  sum  necessary  to  fulfil  ibat  ireeiy.  Con- 
gress provided  that  "In  no  rase  sliall  any 
money  hereby  appropriated  be  paid  to  any 
agent  of  said  Indians,  or  to  any  other  person 
or  persons  than  the  Indiiin  or  Indiana  to  whom 
it  is  due."  g  Stat,  at  L.  656.  Thiscourt  held 
that  the  attorneys  could  not  maintain  a  suit  la 
the  court  of  claims  to  recover,  as  compensation 
for  Ibelr  servioes  in  procuring  the  treaty  and 
appropriation,  the  G  per  cent  that  tbe  Indians 
bad  agreed  should  be  paid  to  the  attotoeys  by 
ihe  Unilvd  Slates;  and,  speaking  by  Mr.  Jut- 
tiee  Miller,  aaid:  "We  appreheod  that  the  doo> 
trine  has  never  been  held  that  a  claim  cf  no 
fixed  amount,  nor  lime  or  moile  of  payment,  a 
claim  wbicb  has 'never  received  thea»!ent|7S 
of  tbe  person  against  whom  it  is  asserted,  nod 
which  remains  to  be  settled  by  negotiation  or 
suit  at  law,  can  be  so  assigned  as  to  sive  tlie 
assignor  an  equitable  right  lo  prevent  the  origi- 
nal parlies  from  compromising  or  adjusting 
tbe  claim  on  any  terms  Ibat  may  suit  tliem. 
.  .  .  We  bave  no  hesitation  in  aaylng  that 
tbe  United  Slates,  under  the  clrcuniEtances, 
had  the  right  to  make  the  treaty  that  was  made, 
without  cooBultIng  plaintiffs  or  incurring  any 
liability  to  them.  The  act  of  Congress  whicu 
appropriated  the  money  only  followed  tba 
treaty  in  securing  lis  payment  lo  the  individual 
Indians  without  deduction  for  agents.  And 
both  tbe  act  and  Ihe  treaty  are  iucooaisleot 
with  the  payment  of  any  part  of  the  sum  Itaua 
appropriated  to  plaintiffs."  74  U.  S.  7  WalL 
116-118  [IB:  861. 

By  the  act  of  February  S6,  I85S,  chap.  81, 
g  1,  "all  transfers  and  assignmenis  hereafter 
made  of  any  claim  upon  the  United  Stales,  or 
any  part  or  ebare  thereof,  or  interest  therein, 
nbctber  alisolute  or  condilioonl.  and  whatever 
may  be  the  consideration  therefor,  and  al' 
powers  of  attorney,  orders,  or  other  authorities 
lor  receiving  payment  of  any  sucb  claim,  or 
of  any  part  or  sbsre  t  hereof,  shall  be  absolutely 
null  and  void,  unless  the  same  shall  be  fretly 
made  aod  executed  in  tbe  presence  of  at  least 
two  attesting  witnesses,  after  the  nllowauce  of 
sucb  claim,  the  ascertainment  of  ibe  amount 
due.  and  tbe  issuing  of  a  warrant  for  the  pay- 
ment thereof."  10  tiiat.  at  L.  170.  This  section 
has  tieen  re  enacted,  in  almost  the  same  words, 
in  U.  8.  RcY,  Slat  §  8477. 

At  tbe  first  term  of  Ibis  court  after  tbe 
passage  nf  the  act  of  1858,  it  was  said  by  this 
court,  speaking  by  Mr.  Juitire  Qrier,  that 
"Ibis act  annuls  allcbampertou.'contracta  with 
agents  of  private  claims."  Martha  It  y.  Balti- 
more <e  0.  a  Co.  07  U.  B.  U  How.  8t4,  836 
[14: 953,  992].  And  Ibe  act  has  since  been  held 
by  this  court  to  include  all  specific  asaign- 
6SS 
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menti.  In  wbatever  form,  of  any  claim  a^Dst 
Uie  Uulted  States  under  a  siatule  or  tieaty, 
nbetlierlobe  preaeutud  to  ooeot  (he executive 
departrnt-nls,  or  to  be  pioscculed  in  the  coiiit 
of  claims;  and  to  make  every  euch  assigQaieiit 
void,  iinlesa  It  baa  boen  asscDted  to  by  tbe 
tJniled  Slatea.  United  Statu  v.  Gillit,  95  U.  S- 
79  i  407  f 24;  5031; 'Spo/orJ  v.  Kirk,  07  U.  8. 
484[a4:1032];J*eS:niiF/iiv.  United  States.  i^JJ. 
8-17B[2a:I]5];S(,  ftuidCif.  Co.  t.  United 


In  Spojbrd  V,  Kirk,  abovp  cilcd, 
of  a  claim  ai^aiost  the  Cnlred  States  for  military 
■uppliea  bad,  before  ita  allowaoce  or  tbe  iaaue 
of  a  nerraot  for  ila  pajmeDt,  drawti  upon  the 
attoroeys  employed  by  him  to  proiecule  it  an 
Older  to  pay  to  a  third  pcrnon  a  ccriaia  sum  out 
of  any  moucya  coming  into  tbeir  hands  on  ac- 
count of  ibe  claim;  tbe  orderbsd  been  accepted 
by  tbe  drawees,  and  sold  by  Ibe  payee  to  a 
purchRser  In  good  failb  for  value;  and  the 
draner  and  acceptora,  after  the  Issue  o!  the 
trensury  warranl,  declined  to  admit  tbe  validity 
Ot  the  order.  It  nas  adjudged  Ibai  the  accept^ 
order,  otbernlse  an  equitable  asstgnmeot,  na« 
void,  by  reason  of  tbe  statute,  and  then^fore 
ptERed  un  tighl  fn  tbe  funil,  nnd  could  not  be 
eu forced  a^aitiiit  tbe  drawee  and  acn-plors, 

Tliat  di'cislun  bos  never  been  overruled  or 
questioned  by  the  court,  altbougb  Ibe  act  biia 
bctn  held  iKit  t'>  apply  to  Renornl  assignDients 
matte  by  ii  debtor  of  nil  bis  properly  for  Ibc 
benefit  of  hU  creditors,  whether  under  a  bank- 
ruiil  iir  lusulvent  law,  or  oiherwiHc  {E^nein  v, 
I'uit.-d.'itit',;.  97 U.S.  302  [24:  lOar,];Gooilman 
y.  Mbl/ict.  103  U.  8  SM  pP:  220]:  UuUer  v. 
eoreUv.  146  U.  8.  a03  [3il:  081]);  nor  to  enable 
tbe  original  claimant  to  recover  of  the  United 
Slnli's  u  sum  once  paM  by  the  United  States  to 
hU  alloroey  in  fact,  boliling  a  power  of  allor- 
ney,  made  before  tbe  allowance  of  tbe  claim 
■nd  Ibe  issue  of  the  warrant,  and  remaininj; 
unrevoked  iHaiUy  v.  Unilcd  Stalat,  109  U.  6. 
433  [37:  !i8eili  nor  to  invalidate  a  cooUact  of 
partnerabip  in  furDlahtng  supplies  to  the  United 
titatea,  or  a  promise  by  one  to  another  of  tbe 
partners  to  i>ay  a  sum  already  due  bim  under 
the  partnersbip  articles,  out  of  money  lo  be  re- 
ceived from  tbe  United  Blates  for aucb  supplies 
(iijA^a  V.  Mel^n.  117  U.  a,  507  [29:  040]};  nor 
to  iillect  tbe  right  of  a  mortgagee  of  reHl  estate 
leased  to  tbe  United  States,  or  of  a  pledgee  of 
tbe  reots  thereof,  to  recover  from  tbe  mort- 
gagors and  pleilceors  Ibe  amount  of  rents  paid 
lo  then  by  tbe  United  Stales.  Freedman't  fae. 
rf  r.  Co.  V.  Sliepfierd,  127  U,  S.  494  [33: 163]. 
80]  'Id  tbe  klcat  case  In  wbicb  tbe  act  was 
considered,  tbe  court,  speaking  by  Ibe  present 
Cblet  JuHlice,  said:  "The  legislation  shon-s 
that  tbe  intent  of  Congress  was  that  the  a-ssign 
tnent  of  naked  claims  against  the  government 
for  tbe  purposes  of  suit,  or  in  view  of  litiaation 
or  otherwise,  should  not  be  counienaoceti.  At 
common  law,  tbe  transfer  of  a  mere  riehl  to 
recover  in  an  action  at  law  was  forbidden  as 
Tfolating  tbe  rule  against  maiotenaDce  and 
cbamperly;  and,  although  tbe  rigor  of  that 
rnle  has  been  relaxed,  an  assignment  of  a 
dtiMe  lo  action  will  not  be  Baacltoned  when  It 
laoppoaeJ  lo  any  rule  of  law  or  public  policy." 
Bager  v.  AMyrM,  119  0.  8.  242.  247.  248 
[87;  719,  721]. 
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By  aereral  dcclaloni  of  thb  couit,  indeed, 
beginning  at  December  term.  1S53,  conlracta 
for  coDtlogeDt  fees,  by  wblcb  atlomeva  em- 
ployed to  proaecute  claims  agalnat  tbe  United 
estates  were  to  be  allowed  a  proportion  of  the 
amount  recovered  in  case  of  success,  and  noth- 
ing in  case  of  failure,  were  held  lo  be  lawful 
nnd  valid.  Wglie  v.  Cbre  (1853)  58  U.S.  15 
How.  415  [14:  7531;  Wright  v.  TebMtU  neiHi 
SI  U.  6.  3^[2S:  S20]:  Stanlan  v.  £niAri/(l878) 
93  U.  S.  548123:  933];  Taylor  v.  tiemim  (188S) 
110  U.  S.  i%[28:  641.  Tbe  reason  for  uphold- 
ing the  validity  of  such  contracts  was  first 
stated  by  Mr.  JuUite  Miller.  In  Taylor  v. 
Bemitf,  aa  follows:  "Tbe  welLknowo  dilfl- 
cultiea  and  delays  la  obtaining  payment  of 
just  claims,  which  are  not  withia  tbe  ordinary 
course  of  procedure  of  tbe  auditing  olHcers  of 
[be government,  juatifya  libernl compcnsalioa 
insucccftiful  cases,  where  none  is  lotjc  received 
In  case  of  failure.  Any  other  rule  would  work 
much  hanlsbip  in  caaea  of  creditors  of  smell 
means,  residing  far  from  the  seat  of  govern- 
ment, who  can  give  neither  money  nor  perannal 
attention  to  aecuriug  their  riglils."  110  U.  8. 
45  [28:  e-^].  Tbe  proportion  allowed  lo  tbe  at- 
torneys in  Wvtie  v.  Goze  was  one  twentieth; 
in  Wright  v.  TtbbetU.  one  tenth;  in  StitiiUm  v. 
Embry,  one  fifth;  and  in  Taylor  v.  Bemiu,  one 
half. 

Congress  hai  evidently  considered  Ibal,  in 
some  cases  at  leaat,  to  t>ermit  cootracta  lo  be 
made  for  the  payment  to  atlorncya,  by  way  of 
contingent  fee,  of  a  largo  proportion  of  the 
amount  to  be  recovered,  is  In  danger  of  leading 
to  extortion  and  oppression. 

*It  was  apparently  owing  to  such  con-  [81 
side  rations  lb  at  Congress,  in  llicaclof  March  8, 
1891.  chap.  G38,when  conferring  upon  tbe  court 
of  claims  jurisdiction  of  claims  arising  from 
Indian  depredations,  including  such  claims  aa 
bad  been  examined  and  allowed  by  tbe  Depart- 
ment of  the  Interior,  and  providing  tba)  Ibe 
judgments  of  that  court,  unless  reversed  or 
modified  on  rehearing  or  appeal,  should  "be  a 
Goal  determination  of  tbe  causes  decided,  and 
of  tbe  rights  and  obli^ationa  nf  the  parties 
thereto,"  enacted,  in  g  9,  tbal  "all  sales,  trans- 
fers, or  asslgomcnts  of  any  sucb  claims, 
heretofore  or  hereafter  made,  except  such  as 
have  occurred  in  (be  due  administration  of  de- 
cedents' estates,  and  all  contracts  heretofore 
made  for  fees  and  allowances  to  cleimaDls'  at- 
torneys, are  hereby  declared  void;  and  all  war- 
rants issued  bv  tbe  Secretary  of  the  Treasury 
in  payment  of  such  judgments  shall  be  made 
payable  and  delivered  only  lo  tbe  claimant  or 
bis  lawful  heirs,  executors,  or  administrators, 
or  transferee  under  administrative  proceedings, 
except  ao  much  thereof  aa  shall  be  allowed  the 
claimant's  attorneys  by  the  court  for  prosecut- 
ing said  claim,  which  may  be  paid  direct  to 
such  attorneys;  and  the  allowances  to  tha 
claimant's  attorneys  shall  be  regulated  and 
fixed  by  tbe  court  at  Ibe  lime  of  reDderlng 
judgment  in  each  caae,  and  entered  of  record 
as  part  of  the  findings  thereof;  but  In  no  caae 
shall  tbe  allowance  exceed  15  per  cent  of  the 
judi;ment  recovered,  except  in  case  of  claims 
of  less  amount  than  $SO0,  or  where  unusual 
services  have  been  rendered  or  ezpenaea  in- 
curred by  the  claimant's  attorney.  In  which 
case  001  to  exceed  BO  per  cent  of  aucb  judgment 
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■liall  be  allowed  by  tbe  court. "  20  Sut.  4t  L. 
861-854. 

The  contract  now  Bocd  od  be^DS  in  the 
form  of  ft  poner  of  tMonttj,  eppeaiiofc  on  tta 
face  to  have  been  intended  to  be  signed  bj 
teveral  penotiB,  coQatltutlng  and  appolotlag 
Ball  their  attoniey  "to  receive,  and  to  make, 
tif!o,  and  give  ail  necessary  ftcquiltaocea  and 
receipts  for,  one  half  of  all  money  which  may 
be  received  by  him,  as  our  atloraeT  at  law,  for 
proBCciitini;  claims  against  the  Tjnited  States 
government"  on  account  of  Indian  depreda- 
SSitlons;  and  the  jnitiument  ends  witli  *lhjB 
clause:  ''Sultloaebslf  being  the  amount  agreed 
by  U9  to  pay  him  of  all  that  he  may  recover  of 
aald  government  for  Bald  depredationi."  It  la 
sipDca  by  Hslsell  only. 

Tbe  Instrument  was  aunllateral  contract,  not 
rigned  by  the  attorney,  nor  containing  any 
agreement  on  h[a  part,  and — so  long  at  least 
as  it  bad  not  been  carried  info  eieculiun — 
migbt  bereroked  by  the  principal,  or  miuhibe 
disregarded  hy  blm  in  making  a  Eelllement 
with  tbe  United  Stares,  or  might  be  trusted  by 
him  as  absolutely  null  and  void  la  any  contest 
between  him  and  the  attnrnev.  Kendall  v. 
Vniled  State*.  74  U,  8.  7  Wall.  113  [IB:  851; 
8p-ffard  T.  Kirk.  87  U.  S.  4M  [34;  10321; 
UaiUy  v.  UniUd  btala,  109  U.  S.  AMi,  139  127: 
9SH,  e90I:  Mitiouri  v.  Walker,  126  U.  B.  339 
[31:  7881. 

By  tbe  very  terms  of  the  cnntract  tbe  at- 
torney was  to  be  paid  only  out  of  money  re- 
covered and  received  by  him  from  the  Uoitcd 
Btales.  Although  he  prosecuted  the  claim  be- 
fore tlie  Dt^pariDient  of  the  Interior,  and  that 
department  recommended  payment  of  a  cer- 
tain sum  upon  tbe  claim,  yet  before  Ibat  lum 
had  been  psld,  or  Congress  had  made  any  ap 
propriatlon  fur  its  payment,  and.  therefore,  be- 
fore he  had  eilher  recovered  or  received  any 
money  from  tbe  United  States,  or  was  entitled 
to  any  compensation  by  tbe  terms  ol  the  con- 
tract now  sued  on.  Congress  passed  tbe  act  of 
March  8,  1891,  cbap.  85«. 

By  tbii  act,  as  already  stated.  Congress, 
while  giving  to  the  court  of  claims  jiirisdiclioo 
and  authority  to  Inquire  into  and  Quully  ad- 
judlcute  cerialD  claims  arising  from  Indian 
depredations.  Including  such  as  had  bee ti  ex- 
amined and  allowed  hy  tbe  Dcpm'tment  of  the 
Inieilor,  not  only  declared  void  all  sales,  trans- 
fers, or  assignments  of  such  claims,  theretofore 
or  thereafter  made,— except  in  the  administra- 
tion of  the  cslHtes  of  deceased  persona.—and  all 
contracts  theretofore  made  for  fees  and  allow- 
ances to  clnimant's  attorneys,  but  expressly 
provided  that  all  treasury  warrants  In  pay- 
ment of  Ihe  JudgmeDts  of  the  court  should  be 
made  payable  and  be  delivered  only  to  the 
dalmant,  or  to  his  heirs,  cxecalors,  or  ad- 
minlslrators,  except  so  much  thereof  as  the 
court,  at  tbe  time  of  rendering  the  judgment, 
and  as  part  thereof,  should  allow  to  Im  paid 
directly  to  the  claimant's  atlorney,  not  exceed- 
ing In  any  case  20  per  ceaj,  ot  the  amount  re- 
covered. 

83]  •!!>  viewot  previous  experience,  this  last 
provision  was  a  wise,  reasonable,  and  just  pro* 
vision  for  the  protection  of  suitors;  and  it  was 
clearly  within  tbe  constitutionit  power  of 
Congress. 

As  was  said  by  OhUfJuttiee  Taney,  "It  is  aa 
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eslabllahed  principle  of  Juillprudence,  In  all 
civilized  nations,  that  tbe  sovereign  cannot  b« 
sued  Id  Its  own  courts,  or  In  any  other,  with* 
out  Its  consent  and  pcrmissloii;  but  It  may,  if  it 
thinks  proper,  waive  this  privilege,  and  permit 
ilfielf  to  be  made  a  defendant  In  a  suit  by  in- 
dividuals, or  by  another  state.  And  as  thit 
permission  is  allogelher  voluntary  on  the  piirt 
of  the  sovereignty,  it  follows  Ibat  it  may  pre- 
ficribe  tbe  terms  and  conditions  on  which  it 
consents  to  be  sued,  and  ibe  manner  in  wbidi 
the  suit  shall  be  conducted,  and  may  withdraw 
ila  consent  whenever  it  may  suppose  that  jus- 
tice to  the  public  requires  it."  ileert  y.  Ar^ 
fcon*M,  6!  U.  8.  20  How.  027,  .'i-J8 115;  991, 1)93]: 
Rt  Ayen.  123  D.  8.  443,  '"  -^-  -■  "■' 
Eant  y.  Louisiana,  184  t' 
8481, 

Much  relisnce  was  placed  hy  the  pUtDtifl 
upon  tbe  recent  decision  ot  Ibe  Mipremcju* 
dicisl  court  of  Mnssachiisctts  iu  D^itit  v.  Cum, 


iires  11.  lieeri  v.  /ir> 
■.G27,.'i-J9I15;  991, 1)93]: 
43,  fi05  Idt:  21«,  S39]: 
t  U.  ■A.  1,  17  [33:  m. 


employed  lo  prosecute  a  claim  of  tbe  stata 
acniast  tbe  United  Siaiee.  and  to  whom  Iha 
$1ule  liiid  agreed  to  pay,  in  full  compensation 
for  bU  scrviws,  2  per  cent  of  Ibe  amount  re- 
covered, was  beld  lo  be  entitled  to  recover 
from  tbe  state  the  amountof  the  comiicUfHlion 
so  agreed  upon;  nottMllisliiiKliii;;  that  Con- 
gress, in  the  act  appropriating  money  lo  pay  Ibe 
claim  nf  the  state,  had  provided  that  no  part  of 
tbe  TnoLiey  should  be  paid  by  llic  state  to  any 
attorney  or  agent  under  a  previous  contract 
between  him  and  tbe  re  present  alive  of  Ibe 
state.  But  the  case  wss  treated  by  tbe  court 
as  not  free  from  difficulty;  and  it  differed  in 
several  ri-spects  from  Ihe  ca-'c  at  bar.  Tbo 
original  Agreement  between  tbe  agent  and  ths 


That  agreement,  as  construed  by  (lie 
not  oecei'anrily  require  the  agent's  compensa- 
tion lo  be  paid  out  of  money  received  from  tho 
United  States.  Tbe  act  of  Congress, as  the  court 
observed,  "did  not  'undertake  to  declare[84 
void  any  contracts  theretofore  made  between 
the  representative  ot  Ibe  stale  and  an  agent  or 
attorney."  It  did  provide  tbat  no  piirt  of  tba 
money  received  from  the  United  Stales  should 
he  paid  by  Ibe  stale  to  Ita  agent.  Tlie  act  wai 
passed  after  Ibe  services  in  Question  bad  beeo 
subslantlallv  pertormed,  Tne  act  Ilself  fixed 
the  fact  and  the  amount  of  tbe  liability  of  the 
United  Stales;  appropriated  the  mnuey  to  pay 
it;  and  IcTt  nothing  lo  be  escerloiued  by  subse- 
qucQt  judicial  proceedings. 

But  in  the  present  cose,  as  baa  been  seen,  tb« 
oiiginal  agreement  was  contrary  to  the  expreas 
terms  of  the  acl  of  Congress  of  1853.  Tbat 
agreement  cannot,  ai  it  appears  to  us.  be  COU' 
strued  as  a  promise  of  the  principal  to  pay 
to  tbe  attorney  any  sutn  whalcver.  cicept  out 
of  money  recovered  and  received  by  ibe  altiir- 
ney  from  tbe  United  Blntes.  Tbe  acl  of  Con- 
gress of  1891  expressly  declared  void  "all  con- 
tracta  heretofore  made  for  tees  and  allowaocea 
to  claimants'  allorneys."  This  acl  was  passed 
before  Ihe  attorney  had  either  recovered  or  re- 
ceived any  money  upon  the  principal's  claim 
aealnsl  tbe  United  States.  The  act  did  not 
recognize  either  tbe  lawfulness  or  ilie  amount 
of  the  claim,  or  make  any  appropriation  forlu 
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those  proceedJDfiH.  of  ireuooBbfe  compeou 
tloQ  to  the  attorney.  The  reitriclion  oF  tbi 
COmpeosatloD  of  ittomeys  to  Ibe  Bmounts  Bi 
■llowed  by  the  court  w«s  one  of  tlie  lerma  anc 
coDdiiioiiB  upon  nhjcb  Ibe  United  Sialea  cod 
■ented  to  be  iiied. 

In  the  suit  brought  by  Ball  on  behalf  of  HhI 
•ell  against  the  Uuiled  Slate*  under  the  a«  ol 
18Vt.  ilie  court  of  claims  rendered  judgment  ic 
favor  of  Ibe  eiecutrlz  of  Haleell  aicalasl  Iht 
United  3taleH  for  $17,720,  a  amallcr  amounl 
than  had  been  recommended  by  the  Depart 
meot  of  [be  Interior,  aod  fixed  the  allowance 
to  Ball  at  tbe  sum  of  tl.SOO,  between  8  and  i 
per  cent  of  the  amount  of  the  judftment.  Thr 
United  Stales  bave  paid  Ibii  sum  to  Ball,  and 
the  real  of  the  judgment  to  Ha  I  bcH'i  executrix. 

For  Ibe  reasiina  above  stated,  Ball  cannot 
85]  maintain  this  *acIIoD  upon  the  contract 
between  bita  and  Halsell;  and  be  doea  nnt  sue, 
■nd  t\>uld  not  recover,  upon  a  gyaittiim  meruit. 
UarihnU  T.  Baltimore  A  0.  H.  Go.  67  U.  a 
IS  How.  8U,  837  [14:  S53,  M2]. 

Jvdgmtnt  aj/h-med. 


CHARLES  SMITH,  mff  in  Err., 

UNITED  STATES. 
(See  8.  C  Reporter*!  ed.  Sft-U) 
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r  munler.  evideaoe  that  the  de- 
ceaaBd  was  a  laniarand  more  powerful  man  than 
tb«  defODdint.  ii  well  as  evidence  that  the  de- 
oeased  had  the  ^neral  reimlatlon  of  belntr  a 
quarc^Uomcand  danjterouB  pei'aon.  la  competent. 
—cti|«ciiillr  It  there  Is  «vldeDcc  tendlnsto  ihoir 
that  hischaracterin  this  respect  was  known  to 
Ibe  derpndant. 
1  Qua  trial  rnr  murder,  where  UTeral  wILneeses 
who  testified  ihaL  the  deceHsed  had  the  repulttilnn 
ot  t>elnti  a  quarrelaonie  and  dangeroua  oharaclcr 
had  been  arresled  for  varloua  olIenKa.  and  one 
of  thpmcoavlcted,  while  DOneot  them  had  kept  a 
■ambliDK  place,  bd  Inatruction  to  thclurrtocast 

cornea  from  "kcepeni  ot  dives  and  gambllns 
bouses  and  BambliDK  bell;  and  violalnniof  law 
and  prison  convicts."  with  reiterated  stalemenls 
to  the  elf  I'd  thai  men  ol  pure  character  only  aro 
compelcut  to  know  what  character  is,— la  error, 
and  entitles  di'feiidant  to  a  new  trial,  as  the  cred- 
ibility of  wlrnessea  is  a  matlertor  the  Jury,  and 
the  Instrucilun  withdrew  thl«  nutiur  (rum  their 


NoTi.'- .Is  lo  ^iratfotut  of  Imr  and  fact  for  court 
onil  Juru.  aae  note  to  Kins  v.  Delaware  Ina.  Co. 
•:1k. 


wften  adnil«(t>le  In  nld«nc«.— aee  m 
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to  raview  a  ludirmeDt  cooTicting  Cbarles  Smltti 
of  Ibe  murder  of  John  Welch.  Beterteil,  and 
COM  remandtit  iHtA  tltreetimit  /or  a  neia  irM. 

Btalement  by  3fr.  Juilicr  Gray ; 

Tbia  was  an  indictment  iti  the  circuit  court 
of  the  United  Stales  for  the  nMlern  disirict  of 
Arkansas  for  the  murder,  at  the  Cherokee 
NatioD  Id  the  Indian  country,  on  September 
27,  1S94,  of  John  Welch,  a  negro  and  not  an 
IndiiQ,  by  ahnoting  him  with  a  pistol. 

*At  the  trial  the  goveromeQl  Introduced  [80 
evidence  tending  to  show  that  Wclcb  and  tbe 
defendant,  about  noon,  at  a  fairground  Id 
Muscogee,  at  1  spot  close  by  their  rcspcctlTe 
tents,  and  near  a  merrr-GO-roun  J.  a  dance  ball, 
gainblinK  places,  refrcahmcot  bnotba,  antl 
other  tents  and  boildiaga,  and  in  tbe  presence 
of  a  crowd  of  people,  fell  into  dispute;  that 
the  defendant  mn  Into  bis  tent,  and,  flndinK 
one  Scott  Qcnlry  losldc,  snatched  Gentry^ 
pistol  from  his  belt,  came  out.  and  ahot  and 
killed  Welch!  ind  tbit  Welch  waa  unarmed 
at  the  time. 

The  defendant  admitted  tbe  killing,  and 
contended  that  he  did  It  In  aelf -defense:  and, 
being  called  aa  a  witnesx  In  his  own  behalf, 
testified  that  be  knew  Welch,  "was  very  nearly 
raised  up  with  blm."  and  tbey  bad  'tussled 
together  all  the  wav  up  from  boys;"  Ibat  Welch 
was  a  bigger  atia  much  stronger  man  than 
himself;  that  be  knew  that  Welch  had  a  pistol 
the  night  before;  and  that,  wbeu  be  shot 
Welch,  Welch  waa  advancioK,  with  bis  right 
band  at  his  hip  pocket,  lowanla  the  defendant, 
and  threatening  to  kill  bim. 

Tbe  defendant  also  called  witnesses,  who 
testified  that  the  deceased  bad  previously  made 
Ibreats  against  tbe  defendants  life;  and  five 
3lher  nltnesses,  living  at  Muscogee,  who  te*- 
Lified  that  they  had  known  Welch  for  yean, 
ind  that  he  had  the  general  reputation  of  being 
I  man  of  quarrelsoma  and  dangerone  char- 

Each  of  these  five  wttneaaes  was  asked  by 
^e  district  attorney,  on  cross-eznini nation, 
H'hether  he  bad  ever  been  arrested  for  any- 
.hlof!.  In  answer  lo  this  questirm.  one  of  them 
estlfled  that  he  had  been  arrestea,  tried,  and 
icqiiitlcd  for  murder,  and  had  been  arrested 
'or  gnmblinr  and  discharged.  A  second  vrlt- 
lei^  testified  that  he  bad  Im«d  arrested  for 
'fightiogatid  gambling"  only.  A  third  wit- 
less lefilificd  that  he  had  once  been  arrested. 
hree  or  four  years  before,  and  brought  to 
fort  Smith,  for  selling  whiskey;  and,  on  te- 
'laminalion,  that  the  grand  ]ury  ignored  the 
'barge,  snd  that  he  bad  never  been  convicted 
it  snylliint;.  A  fourth  witness  leslifled  that 
le  bn'd  been  arrested  for  "figbliog  and  whia- 
Ecy,"  but  for  nothing  else,  and  had  twice 
■served  a  Jail  •sentence  for  whiskey."  TheFST 
Iftb  witness  tesliSed  tbiit  be  had  never  been 
irrested  for  anything;  and  there  was  no  Other 
'vidence  of  tbe  arrest  or  conviction  of  any  of 
hese  witnesses,  or  U)at  any  of  them  bad  aay- 
bing  to  do  with  keeping  a  gambling  place. 

The  court,  in  the  charge  to  the  Jury,  In- 
truded them  as  to  tbe  evidence  ot  the  char- 
icter  of  the  deceased  as  follows:  "Now, 
vhst  Is  reputationr  It  is  tbe  reflection  of 
character.  Character  is  tbe  IhinK  itself.  It  !■ 
hat  which  a  man  makes  day  after  day,  ind 
1«1  U.S. 
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liour  after  bout,  Had  year  after  Tetir.  by  bl) 
bearlDK  aod  coudtict  !□  tbe  commuDity  vben 
be  livtB.  If  tbal  Ibluf  is  n-flcrleil  by  tbe 
words  spoken  by  men  of  creillt,  by  men  of 
■laodlnf;.  by  men  of  pure  cbtrarter  eUndlni; 
before  jou.  tbat  Bucb  reputation  Is  so  reHecled 
as  that  you  can  believe  It,  of  coiirae  it  is 
entitled  to  conilderetion  sod  to  be  taken  Id  tbe 
case  if  It  is  applicnble.  But  U  Is  to  come  from 
men  wbo  are  morally  and  mentally  competent 
to  know  irhat  it  means.  If  a  man  is  without 
cbaraeler  bimself,  if  bis  action  baa  been  cbar- 
acterized  by  crime,  If  his  conscience  baa  l>eeD 
aeared  by  criminal  conduct,  he  Is  thus  ren- 
dered incompetent  to  knnw  what  cbaracter  Is. 
He  has  none  bimself,  nnd  be  is  incompetent  to 
determine  when  other  men  have  one.  And 
above  all  in  It  necessary,  impoTtaot.  and  essen- 
tial to  Ibe  Interests  of  public  Justice,  that  jus- 
tice should  not  be  defeated  by  men  of  Ibat 
cbaracler  arraped  froiD  tbe  four  cornetn  of  the 
eanb.  You  are  to  Bee  to  ll  tbal  it  comes  from 
«  pure  source;  and  then,  BRsin,  you  are  to  see 
lo  it  that  il  is  the  reQection,  not  by  keepcn  of 
dives  and  gnmblini;  bells,  and  violators  of  law, 
and  prison  convicts,  but  il  is  tbe  reSection  of 
bonest  and  conacleDlious  men.  of  men  wbo 
poHsvss  cbsrncler  tbe m selves;  men  of  integrity ; 
men  wbose  Judinnenis  make  up  in  your  com- 
munity your  cbxracter  tbat  you  prize  so 
blgiily.  because  it  la  tbe  opinion  of  bonest, 
intellif^^nt.  Judlcions,  and  just  men  and  women 
Id  your  community.  Thai  is  the  source  that 
cbaracler  is  to  come  from,  and  tbe  only  source 
from  wbtcb  you  can  deriveUinareliableway. 
If  It  does  not  come  frnm  tbal  source,  bol 
comes  from  tbe  source  I  have  designated,  cast  II 
88]aaidc  as  bo  much  wottb  leas  "matter  invoked 
wrongfully  iu  casc^  of  this  character,"  To  ibis 
insEruclion  the  defendant  at  tbe  time  excepied; 
mnd.  after  being  convicted  and  sentenced  for 
murder,  lued  out  this  writ  ol  error. 

Me*tr».    Wm.   M,    Craveas    and   C.   J. 

JiVedm'ck  for  plaintiff  in  error. 

Mr.  Edward  B.  Whitney,  Assisfanl  At- 
torney Qcnernl,  for  defcndBol  in  error. 

Mr.  Jutliet  GrMy  delivered  tbe  opinion  of 
the  court; 
Tlie  main  queatioo  tn  conlroversy  at  the  trial 

was  wbclher  tbe  hilling  of  Welcb  by  tbe  de- 
fendant was  In  self  defense.  Upon  tlint  qut^- 
lion  any  evidruce  whfcb,  accrding  lo  the 
common  eiperience  of  mnkind.  tended  to  sbow 
tbat  tbe  defendant  bad  reasonable  cause  to  ap- 
prehend great  bodily  bnrm  from  Ibe  conduct 
of  rlie  deceased  towards  bim  Just  before  the 
killing  waa  aJmi^pible;  and  upon  prinfipic, 
and  l>y  the  weight  of  Quihoritj-.  eviilence  tbat 
the  deceaserl  was  a  larger  and  more  powerful 
man  than  the  defendant,  as  well  as  evidence 
tbal  Ibc  deceased  bad  Ihc  grncrni  reputation  of 
being  a  quarrelsome  and  diincerous  pprson.  was 
c«mpelent,  especially  if  bis  cbaracler  In  Ibis  re- 
spect wasknownlolbe  defendnnl.  which  there 
was  evidence  in  tbiscase  Irudinjr  rosbow.  Wig- 
fftTtiiy.  WrtJ,93U.8  4B.'5  |23:  fl4ll;^ffMonv. 
DniUd  fHalai.  160 C  3  20S,2\!> [ante.  :.e5,400]: 
fllaieT.  Benhnm,  23  Iowa,  154, 93  Am. Dec.  41fl;  I 
Com.  V.  R-irnitcie.  184  Ma".  21S,  4S  Am.  Hep.  ' 
8ig;iJ^rrfv.  Pieoph.  2»  Mich,  40.1;, '■W(^  v.  /Irv 
ajit,  1»  Ho.  7S;  MarU  v.  StaU,  20  Oblo  Si.  103; 
161  U.  8. 


Stale  V  Nttt.  M  Wis,  634;  ^a^  v.  Twpitt.  Tt 
M  C.  478.  24  Am,  lipp.  45S;  Whart.  Horn.  (2d 
ed.)  tjj:  606-1123,  and  ciises  cited.  In  Wiggint 
V.  Utah,  above  referred  to,  evidence  that  "tiM 
deceased's  general  cbaracler  was  bad,  and  tbat 
Ire  was  a  dnngeroiu,  violent,  vindictive,  and 
brutal  man"  was  admitted  at  tbe  trial,  and  wai 
assumed  to  be  competent,  both  Id  tbe  opin- 
ion of  this  court  delivered  by  *ifr.  Jvatia^ii,9 
Miller,  and  In  tbe  di!>seDting  opinion  of  Mr. 
Juttiee  Clifford.  93  U.  S.  460,  470,  474  [08: 
942-944J. 

The  testimony  introduced  by  ibe  defeodaot 
to  tbe  character  of  tbe  deceased  was  therefor* 
competent  and  material. 

All  Ibat  was  shown,  by  way  of  impeaching 
tbe  creillbility  of  any  of  tbe  five  wilnessea  wbo 
icstifled  to  Ibis  point,  waa  that  one  of  them 
had  been  arrested,  tried,  and  acquitted  for 
murder,  and  had  been  arrested  for  gambling, 
and  discharged;  aooiber  bad  been  arrested  for 
flgbting  BDd  gambling;  anolber  arreated  for 
Alibiing  and  selling  wblakey;  and  anothor 
arrrsied,  convicted,  and  Imprisoned  for  scllinz 
whiskey.  There  waa  no  evidence  that  any  o( 
tbe  wilneascs,  except  this  one,  bad  been  con- 
victed of  any  offense  whatever,  or  tbnt  any  one 
of  Ibe  five  bad  anything  lo  do  with  keeping  s 
gambling  place. 

Yet  thecouTl.  in  instructing  tbe  ju it  as  to  tb> 
weight  lo  be  given  lo  tbe  evidence  of  the  char- 
acter of  the  deceased,  told  Ibem  that  renulalioo 
waa  the  reflection  of  cbaruclet,  and.  in  order 
to  be  entitled  lo  consideration,  must  "com* 
from  a  pure  source,"  and  be  "tbe  refleclioD  of 
bonest  and  conscientious  men,  of  men  wbo 
possess  character  (bemselves,  men  of  integrity, 
men  whose  Judgmcnla  make  up  In  your  com- 
muni  ly  your  cbiiracter  that  you  prize  so  bigbly, 
because  It  is  tbe  opinion  of  bonest,  intelligent, 
judicious,  and  just  men  and  women  in  your 
community;"  and  Ibat  "if  a  man  is  wiiboat 
cbaracler  himself,  If  bis  aclioD  has  been  cbar- 
arlerlzod  by  crime,  IF  bis  conscience  bas  Iwen 
seared  by  criminal  conduct,  be  Is  tbusrendetvd 
incompetent  to  know  what  character  is;  be  bat 
none  himsi-lf.  and  he  Is  Incompelenl  to  deter- 
mine when  other  men  have  one;"  and  cbargL-d 
Ibe  jury  "lo  aee  lo  il  that  it  is  the  reflection, 
not  by  keepers  of  dives  and  gambling  hells,  and 
violators  of  Ian,  and  prison  convicia,"  and.  If 
It  comes  from  Ihat  aourre,  to  "casl  it  aside  aa 
BO  much  worlblcas  matter  invoked  wroDgfuUj 
in  casM  of  Ibis  character." 

This  heaping  up  of  injurious  epltbets  upon 
the  nitnesses,  coupled  with  the  iDjunclion 
(which  could  bave  do  appliration  lo  anylbing 
before  tbe  court  except  their  leslloony)  to 
"cast  il  tBlde  IB  BO  mucli  worlbless  matter  to- 
vokeil  wrongfully."  could  nol  have  lietn  urder- 
Blooii  bv  tbe  Jury  olhprnisolbon  as 'a  com  [DO 
mand  lodisreKnrd  all  Ibe  testimony  inlrodiiced 
in  behalf  of  tlie  defendant,  bearing  upon  lbs 
churacter  of  tbe  dccensedes  a  quarrelsome  and 
dangerous  man. 

The  cbaracler  of  a  quarrelsome  and  danger- 
ous man  is  not  always  so  well  known  lo  pcatw- 
Bblc  and  law-abiding  citizens  tbat  Ibeir  leatl- 
lody  upon  ihesntijectcun  l>cbad.  Id  this,  as 
\  other  matlerainvolved  in  the  administrnllon 
of  the  criminal  law,  it  ia  often  neceasnry  to 
resort  to  those  wbo  are  more  familiar  with  lb« 
persons  between  wbom,  and  tbe  places  la 
687 
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irfafcb,  quarrel!  ud  iflrayi  ■: 

place.  ...                    „                 ,      - 

No  doubt  hu  been  Buggested  at  to  tbe  com-  received  by  bim  tbraugb  the  ncgligeDce  of  de- 

petency  of  any  of  tbe  witoe^KB  in  queetion;  fendaal.     There   was  a  motion  lo  dismiu  or 

and  their  credibility  was  a  matter  lo  be  deter-  affirm.     J^mud. 

mined  by  tbe  Jury.     Tbe   judge    bavitif;  In  tSee  aame  case  below,  S6  Fed.  Bep.  988. 
effect  peremptorily  witbdrawu  this  matter  from 

their  conBideratioD.  tbe  defendant  is  enlilledto  l3tateiDeQt  by  Mr.  Chief  JuttiM  FuU«r: 

a  new  trial.     Uiekt-v.   United  Stntei,  IK  V .  S.  TbU   was    an    action    brouKht    by  James 

442  [37:  11371;  Starr  t.  Dniled  Statu,  1S3  U.  Callagban  agaitist  tbe  L'nton  Furiltc  tinllnay 

B.  S14   [MH:'  »413;    AUiton  \.    United  Btata,  Compaoy,  in  the  circuit  court   of  tbe   Unired 

leO  U.  S.  2U3  [antf,  8U5].  BlBIea  for  tbe  district  of  Colorado,  to  recover 

It  Is,  to  Gsy  the  least,  doubtful  wbelber  evl-  damageg  for  tnjuries  received  bv  bim  tbrougli 

deuce  of  bd  arrest  only,  not  followed  by  aeon-  tbe  alleged  nef;ligeDCO  of  defenJant.     Tbe  evi- 

Ticiiun,  la  competent  to  affect  tbe  creditillilyot  dcnce   tended    lo    estalilisb    Ibese    facls:   On 

a  witness.     Ryan  v.  Peo^,  70  N.  T.  693;  Van  AurubI  16,  1S9!),  a  repair  Irain  opiTated  by  de- 

Bokktkit  V.  fItTdetl,  180  M.  T.  141.     But  such  tendun!,  consiBiingof  five  flut  cars,  loaded  Bllb 

evidence  baving  been  admitted  witboul  objec-  timber  lo  be  uaed  In  repairing  bridgiis,  tbrco 

tlon  as  to  these   witnesaea,  and   having  been  box   cars,   and    s  cnboose,  in   runniag  fiom 

previously    imrodoccd    by     tbe    dcfendnut's  Trinidad   to  Trincherii.   went   tbroueh   a  de- 

counsel  In  cross-exam  in  lug  the  witnesses  for  fcctive  bridge,  and  Callaglian,  who  was  riding 

the  (Tovcrnment,  the  expiessiou  of  a  decisive  on  the  Iruin,  was  injured, 

opitiiim  upon  it  would  be  out  of  place.  Heavy  alorins  had  prevailed  during  tbe  pre- 

II  liccomes  unncctssary  toconsider  the  other  ceding  week,  causiiift  eslensive  wiisliouts  and 

exccpliona  to  Ibe  rulings  and  instructions  of  dama^'ca  to  (be  roadl>ed  and  bridf^cs,  so  that 

the  court  none  but  repair  trains  had  pusses]  over  the  line 

Judgment  rnersfd,  nnd  saw  remandrd,  irilh  betiveen  Trinidad    and   Triucbera   for   Ibree 

HreHioni  to  set  atide  the  ttrdict  and  to  order  a  days. 

neu>  trial.  Cultughan  was  a  section  foieman  on  a  branch 
rallroiid  from  Tiinldad  lo  Sopris,  and   aome 

—  time  on  August  17  he  received  orders  from  the 

superintendent  of  the  railway  company  to  lake 

01]  UNION  PACIFIC  RAILWAY  COM-  all  tbe  men  in  his  aeclion  and  assist  in  repairing 

PANY,  PIff.  in  Btt.,  the  line  between  Trinidad  and  Trincbera.  and 

s.  accordini;ly  went  tb  Trinidad,  where  he  was 

ANNA   CALLAGHAN,   Adminlslralrii.  etc.  joined  by  some  other  section  foremen  with  their 

crews,  all  being  under  one  De  Kemer,  a  coa- 

(Boe  B.  C.  Beportort  ed.  B1-S6.)  traclor'intheemployment  of  the  compa-  j;9a 

ny,  who  bad  been  called  in  to  assist  in  repairing 

JXtmueal  of  writ  of  errvr—etceplion,   ithen  theroad,  but  whohadnocontrolover  themao- 

waired—ffeneral  eieeptUm.  agement  of  the  train,  which  was  In  charge  of 

a  conductor,  with  an  engineer  and  fireman. 

t   A  wrttorerrorwrnnotbeaismlBBodonaceount  Tbe  train  left  Trinidad  about  S  p.  h  ,  8un- 

o(  ibe  (leteouve  ohsracter  of  a  Iwnd.  Blaoe  a  day,  the  17th.  purauant  to  orders  received  from 

properbond  may  be  alloired  to  be  filed  U  Deoea-  theauperintendenl,  thenalTrinchera.  andwho 

wry.  haj  that  day  examined  tbe  bridge,  which  sob- 

&   In  an  action  aaainst  a  mtlm}-  compHUT  for  Rcqnonlly  fell,  bul,  so  far  as  appeared,  gave  no 

dHmnKestorlMDegligenccan  eiccptloQtoare-  directions  or  warning  to  De  Remer,  or   the 

fun!   to  ln.tri.ct  the  Jury  to  And  ror  the  de-  trainmen,   in   rwipecl   of  Its  condition.     The 

remlant.  requested  at  the  oonoluaion  Of  d^^^^^^^  ,     proceeded  .lowly  during  the   night.  De 

rule,  wblch  tnar  have  an  Important  bearin,  on  «  '.""•«"'.  »nd  before  monifng  they  found  one 

tbocB.'c  anddoesDotrenew  tbeniotlon.  bndge  washed  out  and  another  rendered  dan* 

t.    Airencnileioaptton  taken  to  tbe  rerusalofa  (Eeto"»   by  floods,   and   repaired    them.     Tbe 

■eheaannstriictinnBwJIlDciibcciinslileredlfanr  oridae  where  the  accident  occurred  was  about 

one  oi  tlie  piopoattlona  Is  unsound.  i  mile  north  of  Trincbera  and  8  miles  south  of 

TNo   271  1  Adair,  another  station  on  the  road.     The  ap- 

l-              -I  preaches  at  each  end  of  It  had  been  washed 

Submitted  Januarg  SS,  ISOB.     Decided  Mareh  away  for  over  15  or  20  fiel,  so  that  It  was  un- 

S,  1896.  sate.     The  foremnu  of  that  aeclion  discovered 

iis  conditinn  on  tbe  17ih,  and  caused  the  usual 

PI  ERROR  to  the  United  Sutes  Circuit  danger  eigoal,  a  red  flag,  to  be  placed  along 

Court  of  Appeals  for  the  Eigblh  Circuit  (o  Ibe  road  between  tbe  tails  at  about  700  feet 

review  a  jiidt;iiicnt  afflrmini;  the  judet'icnt  of  nndb  of   the   bridge,  and    IIb  condition   wu 

the  Circuit  Court  in   favor   of  the   pluioliff,  known  lo  the  losd  master  as  well  as  lo  the  >u- 

■ perinlcndent  before  tbe  train  left  Trinidad. 

V(rTs.-Aito  damage,  for  pertonaltniimi  from  When  the  train  reached  Adair  It  wasninnlng 

^  Jjtnee,  see  note  to  PennsrlvanU  Co.  v.  Roj,  ^^^^  jg  ^ij^g  ^„  ^our.     The  section  foreman 

1   .'      _..  _  .„>.._  «...  t..  >..i._  i«  »..  «»iF.  was  there  and  signaled  the  train  lo  stop  for  the 

Asia  ereepflnn,  when  tmin  tie  taKen.  to  m  uaotlii-    _  ,  ,  ,,,°_  ,,,  _    , ,  ,i.  , ,5 __j 

K.onr™inr»ecnoletoPholp.v.Maver.U:M3.  ?"rP^^°^  '^'"'"P  ibem  about  tbe  bridge,  and 

Attowhnti/uullontthe  United  Stata  Suprem  ""   had  slopped,  would  have  done  so.     The 

OeurtwOirtvictBunvrltortrror:  t>ai oj exeepUont,  engineer    saw  bis  sigoal  and  commenced   to 

—»M  Dota  to  Parks  v.  Tumar,  IS:  168.  Mop,  and  bed  itowed  1^  lo  about  4  mile*  an 

CiS  161  U.S. 
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boor,  wben  tbe  coDduelor  ilgoaled  him  to  go 
•bead.  Tbetrain  then  went  od  witbout  p iTioic 
tbe  secllon  foreman  any  opporrunity  to  uWe 
Inrormatioo  concvrniD^  tbe  daaeer.  I'be 
bridge  could  be  seen  for  about  900  feet  uortb 
on  Ihe  road,  but  tbe  cDgineer  appnreDl);  ucither 
HW  ita  cundilinD  oor  Ibe  red  Hag.  but  drove 
bia  tralo  upon  ii,  and  tbe  car  upou  nbicb  Cal- 
Uhau  was  riding  went  ibroupli. 

At  the  coQClUBioD  ot  defeudatlfB  evidence, 
excrpt  readln):  the  tulce,  defendnnt  asked  Ibe 
93]  court  10  instruct  the  jury  ihol  'tbere  waa 
DO  evidence  sufficient  to  warrant  a  verdict  for 

{ilainlitT,  which  reqitMl  was  denied,  and  de 
eodanl  excepted.  Dcfendaal  Ibi'Q  introduced 
la  evidi-npc  Ihe  company's  rule  337,  which 
nad  as  Follows: 

"la  Ciisc  of  an  extraordinary  rain  storm  or 
fafgh  wulur,  trains  must  be  bronchi  to  a  slop, 
and  a  man  sent  out  toexamiiie  bride's,  tmllea, 
culverts,  and  other  points  liable  to  oaniaKe.  be- 
fore passing  over.  Conductors  will  make 
careful  inquiry  at  all  stopiiing  places,  and. 
wheo  thought  advianble.  make  extra  stops  10 
ucertain  the  extent  and  severity  o(  storms.  I 
Uking  no  risk.  In  case  of  doubt  as  to  the' 
•atety  of  proceeding,  tbey  will  place  Iheir 
trains  upon  a  sidic^.  and  remain  there  until 
oertatn  it  is  safe  to  proceeil." 

Thereupon  plaintiS  offered  and  introduced 
evidence  lo  show  that  ilicre  was  a  conductor 
OD  tbe  traio.  Defendant  Iben  asked  ibe  court 
lo  ^ive  lo  the  jury  the  fnllowing  instructions: 

"1.  The  court  IS  asked  to  inatriicl  Ihe  jury 
tbat,  under  tbe  evidence  Id  Ibis  case,  the  ac- 
cidcni  apptats  to  havi-  lieen  citused  bj  tbe  Tail- 
nrcot  Ihe  engineer  o(  the  work  traiu  toob»«rve 
tbe  rulea  and  regulations  of  the  company  in  re- 
■pcct  to  runaiog  trains  iu  cases  of  extraordi- 
nary floods. etc.. and  in  bis  failure  lo  observe  the 
danger  signal  Ihal,  accordloK  to  tbe  evidence, 
bad  been  placed  iu  places  where  he  ouitbt  to 
have  seen  the  same  in  the  exercise  of  the  care 
tiiat  was  reijuired  of  him  in  respect  tbereto. 

"3.  The  court  is  asked  Co  instruct  the  jury 
that  they  are  not  at  liberty  to  infer  from  ttie 
evidence  in  the  case  that  Ihe  accident  was 
caused  by  the  negligence  of  the  conductor  in 
signaling  the  engineer  to  proceed  nfler  the 
train  bed  slowed  down,  since  such  signal  in  Ihe 
engineer  in  no  wise  releiiscd  the  eoBiueer  from 
care  in  reaped  to  obserinncc  of  all  precautions 
necfssiiry  lo  prevent  an  accident  under  tbe  cir- 
cumslncces,  the  evidence  showing  tlint  the  en- 
gineer niu-it  have  been  aware  of  llie  likelihood 
of  daniier  at  any  place  along  the  line, 

"a.  The  court  is  asked  toinstruct  tbe  jury  that 
tbe  mere  fact  that  Ihe  accident  would  not  prnba. 
biy  have  happened  if  Ihe  conduclorhnd  allowed 
tbe  train  lo  be  brought  loa  slop  al  Adalraffords 
DO  ground  for  saving  that  not  stopping  Ibe 
94]  'train  at  Adair  was  the  cause  of  Ihe  acci- 
dent, since  it  Is  true  tbiit  if  the  truin  had  not 
■Urted  from  Trinidad  or  Adair  or  ruu  at  all 
tbe  accident  would  not  have  happCDcd,  and  tbe 
mere  Fact  of  starting  tbe  train,  or  continuing 
Ibe  train  in  motion  nfier  it  had  started,  docs 
not  make  tbe  running  of  tbe  train  under  those 
circumstances  the  proximnte  cause  of  tbe  ac- 
cident by  wbicb  tbe  plaintiff  was  injured. 

"4.  Tbe  court  is  a  sited  lo  inslrurt  the  jury 
Ibat  the  ju[y  are  not  al  liberty  to  infer,  or  even 
trom  the  mere  fact  that  the  conductor  gave 

lei  u.  s. 


algnal  to  prooeed  after  tbe  engineer  bad  alowed 
up  at  Aduir  was  tbe  proximate  caiiseoF  the  In- 
jury lo  the  plaintiff,  since  such  signal  lopriiceed 
can  be  held  to  proceed  in  precisely  Ihe  same 
manner  as  the  engineer  was  tiound  to  proceed 
under  the  rules  and  regulations  ot  the  com- 
pany under  which  be  was  acting,  end  in  view 
of  wbivl  the  engineer  knew  of  the  dangers  lie 
was  bound  to  apprehend  from  the  floods,  etc., 
that  bad  existed  fur  some  dnya  prior  to  the  ac- 
cident; and  that  eveo  if  the  jury  believe  from 
the  evidence  It  was  negligent  in  the  conductor 
to  proceed  after  be  bad  slowed  down,  yet  the 
ptainiiir  will  not  lie  entitled  to  recover  lierause 
oF  sucb  negligence  of  tbe  conductor  unless  they 
further  believe  from  the  evidence  that  sucb 
negligence  was  Ihe  proximate  cause  of  tbe  iu- 

Tlie  record  tbco  stales;  "But  the  court  ro- 
fused  to  give  each  and  every  uf  said  iuatntc- 
tlons;  to  which  riilingof  tbecourt  the  defend- 
ant, by  his  counsel,  then  and  there  duly 
pxcepiid."  The  court  tlit-rcupon  charged  Ihe 
jury  at  large  upon  tbe  whole  case.  No  excep- 
tiuu  was  tul;eo  to  any  parlof  ihe  charge.  Tha 
jury  found  for  plainlilT,  judgment  was  entered 
on  the  verdict,  the  cause  taken  »ii  error  to  ilie 
circuit  court  oF  appeals  for  the  eight  circuit, 
and  tbe  judgment  aninu.'d.  SCFed.  Itcp.  flsa. 
This  writ  of  error  was  then  allowed  and  a 
BDpcrsedeas  bond  given  and  approved,  in  which 
DO  peniil  sum  was  named,  A  molioii  tndiS' 
miss  or  afTlim  wna  submitted.  Cullntrlian 
Bubsequently  died  and  the  ciuse  wus  Hvivcd 
in  the  niime  of  Anun  CalUigban.  admluistnu 
trii,  etc. 


itr.  Chief  .IvtUn  Fuller  delivered  the  opin- 
loD  of  Ihe  court: 

We  aboulil  not  dismiss  this  writ  of  error  on 
account  of  tbe  defective  chamcter  of  the  lioud, 
but  allow  a  proper  bond  to  be  lilcd,  if  neces. 
aary,  which  in  this  instance  it  ia  uot,  as  the 
motion  to  alllrm  must  be  susiidned. 

It  is  sell  led  that  an  exception  lo  ilic  rcFus-ilof 
tbe  trial  court  lo  iumruci  tbe  jury  to  lind  for 
the  defeudnnt  is  waived  It  made  hy  defenilnnt 
without  resting  his  case.  The  question  giM-slo 
the  sufficiency  of  Ihe  evidence,  and  lb:it  is,  ot 
course,  ot  tbe  cutire  evidence.  Ccl'nnhla  £  /'. 
H.  II.  Co.  V.  Uawthorm.  144  U.  8-  202,  2M 
Io6:  405,  40B].  Alter  defendant's  motion  for 
an  insirucliou  to  its  favor  wasdenied.  It  put  jn 
evidence  its  rule  S'i7.  which  manifestly  might 
have  liad  an  important  bearing.  The  motion 
was  not  renewed,  and  we  Ibink  tbe  aciiriD  ot 
the  court  cannot  be  assigned  for  error. 

Again,  il  is  firmly  established  tliat  where 
propositions  t,ubmi1led  to  a  jurv  are  excepted 
to,  in  mnss,  the  exception  will  be  overruled 
provided  tlmt  any  of  Ihe  prepositions  lie  cor- 
reil,  iind  where  a  general  exception  is  taken  to 
tbe  refusal  of  a  seriea  oF  instruclioni,  it  will 
not  be  considered  iF  any  one  ot  Ihe  proposl- 
tious  is  unbound.  AViepnr*  Heuit  &  u.  V.  Co, 
V.  Pace.  IM  U.  S.  36  |3fl:  SBT].  Il  was  con- 
tended  by  defendant  that  the  accident  was  the 
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OoT.  Tbbii , 


mult  of  the  enjtlneeT's  ne^ltgenre  alone,  and 
Ibat  IberFfore  pUlntftT  could  not  recover.  Id 
Ibe  liglil  of  Ibe  evldeoce  tbe  flrtt  iDBtruclioD 
leque»te<1  fay  defendant  was  properly  refusrd. 
■DO.  without  congirlerfnfr  the  others,  tbe  ex- 
ception as  Inken  to  Ibe  ruling  of  Ihe  court  must 
fall.  And  no  eiceptlOD  nas  saved  1o  any  of 
the  inslrucliona  giren  by  the  court  on  tbe 
irhole  CHse, 
Judgment  afflrmeJ, 


<8ee&  C.  Reporter's  ed.  9»-lin.) 


1.  The  Facia  upon  w-lilch  the  JurlMlictloii  or  th 
enurta  of  tbe  DnlCeil  State*  rata  muel  appear  1 
the  record  of  all  lulta  proaeculed  before  them. 

I;   AnagKregatloaof  tl 

be  collected  in  dtSerent  coun 
for  tbe  piirpuee  of  obtainlni 
amouutattZ.Oai.lD  a  ■»![  In  a  circuit  court  of 
the  United  Stulea  to  realraln  the  railroad  com- 
misElnnera  oT  a  atnte  and  the  tax  colleoton  ot  Its 
enuQllei  from  enforcing  tbe  collection  of  taxes 
aMeseed  on  a  telcKrapb  company  by  such  com- 
mlsslonera.  and  cerllUed  to  the  acTeral  coumlea. 
and  warrants  for  collection  of  which  have  been 

not  beloH  ahowu  thai  anr  one  ot  tlie  oountr  as- 
aeseiDcota  exceeded  that  Jurisdictional  amount; 
nor  can  the  Jurladlctlon  beeu»talned  agalnat  ine 
OommiBalODcra  to  restrain  tbclrinaklnt(ihaBB»FfiB- 
mentaa  a  wbole.where  they  bad  nlrpadf  made  it. 
[No.  841.] 
Argued  Januart  tS,  M.  1S9S.     Decider!  March 


of  the  taxes  to 

s  JuHsdlctiona] 


APPEAL  from  a  decree  of  the  Clrcull  Court 
of  tb<!  Uotted  Sla'ea  for  tbe  Kastero  Dis- 
trict of  ArkaotsB  perpetually  eojoiuinf  Ibe  de- 
fendantsand  tbelr  a^FDla  and  deputies  from 
enforcinj;  I  he  collection  of  lases  aaseased 
aEKloil  tbe  Weslern  Union  Telegraph  Com- 
ptDT  it)  aD  action  brou^bt  by  that  company 
ajtafast  Wm.  M.  Fisbbaclirf  (7/..commiKsinDcra, 
ft  at.  Eewrted,  and  mum  remanded  uiitli  di- 
ttiiiont  to  ditmiu  the  tuitfor  want  ofjuriidie- 
Man. 

Ptateinent  by  Mr.  Ohief  Jattiee  Fuller; 

This  wae  a  bill  filed  by  Ibe  Wcstero  Uoloii 
Telegraph  Company  January  3.  1804,  in  tbe 
drculi  court  of  the  United  Slates  for  ILcenattrn 
diatriel  of  Arkansas  agaftigt  William  M.  Fi^b- 
bacb,  Henry  B.  Aiinistead,  and  Charles  B. 
Hills,  cotistiiuling  tbe  board  of  railioad  com- 


»mx--A( 


D  nmounl  nuviMrvto  fflix  jurUtllctlnn 
i-l  ctatK  prior  lo  net  of  IS75:  amniint 
end  fit  i)7t;  nmnuiitln  dl«put<,— see 
note  lo  HchuDk  v.  Mollne.  H.  B  8.  Co.  SI:  £». 
Am  to  dUtcl  laztt,  see  note  to  Scboler  t.  Bew, 

a-,  w. 

Ai  to  xtoiEtr  of  Aeia  totax.me  note  to  Dobbins  v- 
Brle  Count;  Com  n.  10:103. 

At  to  vHuM  tiuet  tOtoany  anmtttl  tan  bt  nconred 
toclr,  wenotetobiklaeT.  Van  Ai«dale,SI:ts!l- 


mtsiionera  for  tbe  ainte  of  Arkanus,  and  some 
forty-seven  clerh'  oF  different  counties  in  the 
state  in  which  coniplalnant  bad  line*  Of  tele- 
graph, nllegioft  llint-  Ihe  conipluinaot  was  k 
corporation  and  citizen  of  New  York  aod  each 
of  Ibe  defendnnlB  waa  a  citizen  of  ArbanaHS, 
"and  Ihat  tbe  amouDi  or  value  in  coDtrnvcraf 
intbUBuUeiceedsthesumof  (2,000,  exclusive 
of  interet^t  and  costs;"  that  on  and  prior  to 
Aprils,  1803,  complainant  was  and  had  ever 
since  been  eneaged  in  tbe  buxioeas  of  operat- 
iuft  telegraph  lines  and  sendlne  telegrams  over 
Iberame  to  different  partsof  the  United  Sialea, 
with  extensive  cable  lines  under  tbe  seu,  having 
its  general  office  in  Ibe  city  of  Netv  York;  that 
on  that  day  the  general  B^sembly  of  Arkanf^a 
passed  'an  act  entitled  "An  Act  lo  Awe!w(97 
and  Coliecl  Taxes  from  Certain  Corpora t ions," 
acopy  whereof  wasatlacbed  to  and  made  part 
of  the  bill;  that,  as  staled  in  iLe  company'a 
return  under  the  act,  tbe  value  nf  tbe  lines  of 
the  tympany  witbin  Arkansas,  made  upon  the 
basis  of  actual  cost  less  rieprecialion.  would 
Dot  exceed  I102.32B.6H.  and  that  if  valued  on 
tbe  basis  of  the  cost  of  tbe  reprodnclion  of  an 
entirely  new  line,  would  be  ^'iHS.'iXi.ll;  that 
any  apporiiotimeni  to  Arkansas  of  tbe  com- 
paoy's  capital  slock  on  a  mileage  basis  would 
necessarily  include  the  value  of  bonds,  real 
estate,  contracts,  franchises,  and  patent  rigblA, 
all  of  which  were  outside  tbe  jurisdiction  of 
the  state  of  Arkansas;  that  in  Arkansas  the 
gross  receipts  averaged  $28  per  mile  of  wire, 
and  that  the  net  earnings  In  Arkansas  did  not 
exceed  f  6  per  mileof  wire;  that  taking  tbe  entire 
capital  oE  Ihe  company  at  tbe  slock  exchange 
price  of  jQly  1,  18S8,  if  tbe  apporlionment 
Ibereof  lo  the  state  of  Arkansaaupon  Ibe  mile- 
age hniis  were  laxed  at  an  average  of  3  per 
cent,  "which  ii  probably  the  average  rate  of 
Isiaiinn  in  Arkansas,"  it  wonid  require  the 
company  to  pay  a  tax  annually  in  Arkansas  of 
nearly  M  per  ceot  of  its  earnings  from  all  ill 
buBiness  In  that  state,  whether  from  interstate 
or  local  traffic,  which  wu  a  rale  of  taxation 
unheard  nf,  grossly  unequal,  and  substantially 
destructive.  It  was  further  alleged,  among 
other  things,  that  on  July  1,18(17.  Ihe  company 
formally  accepted  the  provisioDS  of  the  net  of 
July  24,  leee,  nowU  S.  Rev.Slal.  gSB2«3,B260, 
antlby  virtue  thereof  the  company  was  an  agent 
of  the  gnvernment  of  tbe  United  Slairs  in  the 
tranamissioD  of  inlelligence  by  elci'tricity,  and 
that  Ihe  enforcenicnt  of  the  schenieol  taxation 
provided  in  the  alleged  law  would  subdlantlallr 
destroy  tbe  value  of  the  company's  properly  In 
Arkanaaa  and  prevent  It  from  performing  lla 
obligations  under  said  act.  Schedules  of  tbe 
real  estate  of  the  Western  Union  Telegraph 
Company,  ot  the  miles  of  wire,  and  poles  of  all 
the  lines  owned  by  the  company  within  tbe 
state  ot  ATkansas,  and  tbe  location  Ihe  rent  in 
each  county,  and  of  the  grosareceipla  for  18B2, 
were  also  made  part  of  the  bill.  Tbe  bill 
charged  that  the  act  in  question  waa  udcod- 
slitutional  aod  void  for  reasons  given  at  length, 
but  averred  that  *lhe  board  o^  railroad  (08 
commisaionrrs  of  Ihe  state,  compoaed  ot  the 

Svernor,  secret  arv.  and  auditor,  had  neverthe- 
a  assessed  complainant's  properly  for  taxes 
within  tbe  atate,  under  said  act,  at  tbe  sum  of 
f  lOS  per  mile  of  its  lines  of  telegraph  therein, 
making  tbe  whole  amount  ot  property  thus  la- 
»1  U.S. 
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Wised  $396,887,  and  a  cop;  of  tbe  asscivineDl 
was  DiBile  a  part  of  tbe  bill,  sbowlog  Ibe  num- 
ber of  milcB,  tbe  value  per  mile,  aod  tbe  toial 
value  in  eacb  county;  also  tbe  mileage  In  [Cities 
•Dd  towna,  and  Ibe  Icital  value  ibereof. 

And  it  was  also  alleged  tliat  tbe  Necretar;  of 
nate  bad  certified  said  several  asaeanmeDts  to 
the  several  countj  assessors,  nbo  bad  listed 
the  same  aa  properly  owned  by  complainant 
subject  to  taxatioa  for  1893  in  tbose  counties, 
and  bad  '  relumed  said  Basessmenia  to  tbe 
county  clerks  tbereof,  wbose  duly  It  naa  to 
malte  out  tax  books  for  tbeir  respective  coun- 
ties, enter  tbe  aHsessmcnts,  levy  Ibe  taxes  tbere- 
oe  at  tbe  rale  Sxed  for  state,  county,  ncd  all 
otber  purposes,  extend  tbe  same  on  tbe  lax 
books,  and  deliver  tbem  to  tbe  lax  colleclors 
wilb  warrants  requiring  the  collection  of  said 

Tbe  prayer  of  Ibe  bill  was  Ihat  the  railroad 
commissioners  should  be  required  lo  sbow  tbe 
grounds  of  their  assessment;  Ihat  ibc  act  of 
April  8,  1893,  be  decreed  to  be  unconstttu- 
ilonal  mid  void:  Ibal  the  act  of  the  biiard  in 
usessinK  com  pi  sin  nut's  property  for  laxalion 
be  canceled;  and  that  defenduDls  be  eDJoioed 
from  proceeding  under  said  act  or  pursuant  to 
■aid  osseasmeni,  to  exceute  tbe  same,  and  (be 
county  clerks  specifically  restrained  from  dis 
charging  tbe  duties  thereby  imposed. 

On  JanuarvSe.  1894,  complainant  filed  an 
•mended  bill  averrint;  Ibat  aince  tbe  filing  of 
tbe  oripina]  bill  Ibe  county  clerks  bad.  pursu- 
ADt  to  tbe  assessment  of  complninanl's  prop- 
erty by  tbe  railroad  commissioners,  made  out 
the  lax  bonka  for  tbeir  several  counties,  entered 
tbe  aaid  several  assi'Simenls,  levied  the  taxes 
thereon  at  Ibe  rate  flxed  for  stale,  county,  and 
•II  other  purposes,  spread  tbe  snmc  upon  Ibe 
tax  books  and  dcUvereii  Ibe  liookts  to  the  sev- 
eral lax  collectors  of  the  several  counties,  to- 
gether Willi  a  warrant  aulhoriziag  and  requir- 
ing the  collection  of  tbe  same.  Tbe  amended 
bill  then  charged  thai  forty-seven  persons, 
Ottlnaming  them,  were  the  'tax  collectors  for 
the  couDlies  severally  named,  and  citizens  of 
Arkansas,  prayed  Ihat  they  be  made  parlies  de- 
fendant, and  be  enjoined  from  proceeding  to 
collect  the  taxes. 

Defendants  demurred  to  the  bill  and  amended 
bill,  and  on  February  MO.  IdW.  the  circuit 
court  overruled  ihe  demurrer,  whereupon  com- 
plainant dismi.'iEied  the  bill  as  lo  the  several 
county  clerks,  and  the  defendants  electing  lo 
abide  by  their  demurrer,  it  was  decreed  "  that 
the  defendants  and  each  and  every  of  tbem, 
their  agents  sod  deputies,  be  perpetually  re- 
•tratneo  and  enjoined  from  taking  any  steps 
or  proceeding  in  any  manner  to  enforce  tbe 
collection  of  taxes  assessed  against  tbe  prop- 
erty of  tbe  Western  Union  Telegraph  Com. 
pany  under  the assessmenl  madeby  defendants, 
William  M.  Fisbhack,  Ilenrv  B.  Armislead. 
and  Charles  B.  Mills,  in  their  capacity  as  a 
board  of  rnilroad  commiwioners  for  Ihe  said 
Kate  of  Ar'an.ws,  uudei-  the  provisions  of  an 
•ct  of  tbe  Ki-neral  asaenit.Iy  enlillcd  'An  Act  to 
Assess  and  Collect  Taxes  from  Certain  Corpora- 
tions,' approved  April  8,  1B93,  and  for  costs. " 
An  appeal  lo  Ibis  court  was  duly  prayed  and 
allowed,  ciiaiion  waived,  cost  bond  approved 
and  filed,  logeUie'''with  an  assignment  of  enora. 
1«1  U.& 


Mtssn.  A.  H.  Oa,rlKnd,  Jomet  P.  Clarke, 
aod  R.  C.  Ocrfund  for  apr>ellanis. 

Mettm.  Roali  Tnggart,  Juhn  F.  Dillon, 
Wiilanl  Bi-o<en.  UAarIrt  W.  WdU,  and  V.  U. 
Bote  for  appellee. 

Mr.  Chief  Jattice  FoIl«r  delivered  the 
opluioD  of  tbe  court: 

It  la  argued  that  under  (be  averments  of  the 
liill  the  circuit  court  bad  Jiirtsdiciton  oo  two 
grounda:  (1)  diverse  citizenship;  (2)  in  tbut  tbe 
CH»e  made  by  tbe  bill  was  one  arising  under 
tbe  ConstilulioD  and  laws  of  tbe  United  BlHiea. 
Even  if  tbis  "were  so,  the  circuit  court  [  1  OO 
could  not  tube  cognizance  of  Ihe  suit  unless  Ihe 
mailer  In  dispute  exceeded,  exclusive  of  costi 
and  inleresi,  the  sum  of  |2,000.  24  Sint.  nt  L. 
r,32,  cbap.  878.  g  1;  2G  Slat,  at  L.  433.  chap, 
866;  UntUd  StaU»  v.  Sayirard,  160  U.  9.  498, 
498  [anU,  608,  50fl] 

In  WaUer  v,  A'ortheattern  R.  Oo.  147  D.  8. 
870  [87;  SOB],  we  held  Ihat  "a  circuit  court  of 
tbe  United  Slates  has  no  jurisdiction  over  a 
bill  in  equity  to  enjoin  the  collection  of  taxes 
from  a  railroad  company,  when  dislioct  e^tess- 
menls  in  separate  counties,  no  one  of  which 
amounts  to  f2,000,  and  for  which,  in  case  of 
payment  under  protest,  separate  suits  must  be 
brought  lo  recover  back  the  amounts  paid,  ar« 
join^  together  in  tbe  bill,  making  an  aggre- 
gate of  over  $3,000. 

The  rule  is  without  exception  tbat  tbe  facta 
upon  wbieb  the  jurisdiction  of  tbe  courts  of 
the  United  Slates  rests  must  appear  in  tbe  rec- 
ord of  all  suits  prosecuted  before  them.  Ea 
parle  SmilA.  94  D.  8.  4.'i5  [24;  1661;  Mttealjv. 
Watertoan,  1^8  U.  8.  58G  [32;  54^.  Tbegen- 
eral  averment  in  this  bill  that  "tbe  amount  or 
value  in  controversy  in  this  suit  exceeds  Iha 
sum  or(2,000.  exclusive  of  interest  and  costs," 
was  a  mere  conclusion,  and  It  was  nowbcta 
shown  tbat  the  amount  of  any  one  of  theae 
distinct  county  assessments,  Ibe  collection  of 
which  was  eniru^tcd  to  ibese  tax  collectors,  ex- 
ceeded Ibat  sum,  while,  on  tbe  contrary.  Ihe 
total  valuation  of  the  properly  of  thelelegrapb 
company  assessed  as  belonging  to  or  operated 
by  it  in  any  one  county  was  such  as  to  pre- 
clude Ibe  idea  that  Ihe  amouul  of  Ihe  assess- 
ment in  such  county  would  approach  $2,000. 
If  tbe  rale  of  taxation  In  Arkansas  did  not  ex- 
ceed 2  per  cent  as  indicated  in  tbe  return  o( 
Ibe  telegraph  company  to  ibe  railroad  commis- 
sioners, the  highest  amount  of  taxes  in  any  on« 
county  would lall  below  $400. 

Allbnugh  if  these  county  assessments  were 
agBreeatfS  they  would  considerably  exceed 
$2,000,  yet  tbe  several  conniy  clerBS  or  tax 
collectors  cannot  be  joined  in  a  single  suit  Id  a 
Federal  court,  and  Ihe  juiisdiclion  sustained  on 
the  ground  Ibat  Ibe  total  amount  Involved  ex- 
ceeds tbe  lurisdictional  limiiaiion,  as  already 
ruled  lo  B'a(Mr'»  Cai-'inordowe'flnd  [lOl 
any  around  as  we  did  in  Nort/tem  P.  R.  Co.  v. 
Wnlker,  148  U.  S.  801  [37:494],  upon  wblcb 
an  amendment  could  be  permitted. 

W'lhout  intimating  in  any  degree  under 
what  circumstances,  if  at  all ,  snch  a  bill  might 
lie.  we  may  add  tbat  juri'dietion  cannot  be 
sustained  here  on  the  ground  that,  as  tbe  rail- 
road commissioners  were  parties  defendant, 
this  bill  might  be  trenled,  tbougb  they  had  al- 
«81 
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StmtKta  CousT  or  TBI  Uhitbd  Static 


Ooe-Tkhm. 


iMdy  acted,  u  ieeklog  to  restnlo  the  making 
of  the  use<iament  is  a  whole. 

Deeret  rerened  with  eottt,  and  cavK  remanded 
wUli  a  dir<etion  to  dUmiti  the  luit  /or  want  of 
JvHtdiclii/a, 


William  M.  Pishbace  a  al.,  AppU., 
Pacipio  Exprbbb  Company. 


Mc!-n.  A.  H.  Garland,  Jamei  P.  Ularke, 
kt)<l  It  V.  Garland  for  iipppllaola. 

Mrmrt.  W«Btel  W.  jSorBmati  and  John 
TF.  Muore  for  appellee, 

TiiK  CniEF  Jcbtice:  This  case  diffpn  In  do 
nsetilial  rf^ipcrt  from  (list  Jual  decideit,  and 
miiBt  tiike  Ibe  SHme  course. 

Dtertf  rtreriid  tntli cotU, and  rantf  remajided 
with  a  direHioa  to  ditmiu  Uie  luil  for  vanl  oj 
fvriniictioii. 


BOOrn  p.   GLOVER  ET   Ai- 


Vacating  order  diimiuing  appeal. 

An  onlcr  dtamlnlDg  bd  appeal  from  an  IdjudcHod 
•galnnt  eninrclDR' a  slaculc  bMniiie  It  tam  Xkho 
repealed,  where  tbs  Injunctlna  ia  Id  faet  too 
broad  beeaus?  it  restraloa  acrfnns  at  law  to  teat 
rlRhu  claimed  lo  have  aocrued  under  ttae  act  be- 
fore It  was  repoQipd.  may  be  vBcnted  and  ihe  ia- 
CT«e  rovertied  andtba  cause  remauded,  wltb  dl- 


o  dUmI 


le  bllL 


APPEAL  from  a  decree  of  Ibe  Circuit  Court 
of  Itie  United  Slates  For  itie  Kuslern  Dis- 
trict of  LoiiiHiaoa  eDiolnln^  defundants  from 
euforcinf;  do  bcI  of  Ibc  Louisiana  K^Dernl  as- 
■embly  id  regard  to  tbe  Inapcction  of  flour. 
This  (ourt  dismissed  tbe  appeal  and  a  pciilion 
for  rebenring  was  preaenltMl.  Ordet  dismiBS- 
ing  tbe  appeal  vacated,  and  the  decree  reversed, 
and  muse  remaoded,  witb  direction  to  dismiss 
tbe  suit. 


Sote.—Ai  to  vhen  a  fuitament  at  late  (ctO  be  en- 
IrHneil  hv  <■  ^"1  'n  tV^Uu.  aee  docs  to  Davla  v. 
Tibnton.  12:  8U, 


Mr.  Chief  Jiutiet  Fuller  delivered  the 
opinion  of  tbe  court: 

Tbis  was  a  bill  filed  bj  complalDaDta  June 
19,  1891,  In  tbe  circuit  court  of  the  Untied 
States  for  Ihe  eastern  district  of  LouMana 
a^aluEt  (be  Board  of  Flour  Inapectora  for  tbe 
Port  of  New  Orleans  and  tbe  Individual  mem- 
bers tbereof,  lo  enjoin  tbe  enforcement  of  a 
certainact  of  1670  of  tbe  general  assembly  of 
Louiaiana.  Tbe  ground  of  equity  Inlerpoal- 
tton  let  up  was  went  of  adequate  remedy  at 
law,  Bslndlcated  by  Ibe  following  averments: 
"  Your  orators  show  that  they  respectively 
each  receive  Ibeir  large  consicnments  of  flour 
from  otber  slates  of  tbe  Union  almost  dally, 
aDd,a9  each  lotftrrivraat  ibeport  of  New  Or- 
leans, the  defendants  claim  and  Inaiat  on  tbe 
ri!,'ht  nnd  power  to  inspect  the  same  on  Ita  ar- 
rival und  to  make  eiicb  nispectiuos  cnmpulsory. 
and  claim  and  demand  Ibeir  fees  of  2  cents  a 
tinrrel  tbeiefor  on  every  barrel  arriving,  aod 
if  aucb  fees  are  not  paid  tbe  de  Feurlant  hoard 
will  bring  a  great  multitude  of  suits  and  pros- 
ecutions under  ssid  statute  to  enforce  iia  ille- 
Snl  claims;  thiil  as  toeach  ofyour  orslora  such 
suits  will  be  each  of  smnll  amounls.  in  inferior 
courts,  and  will  be  of  great  number,  each 
arising  out  of  slmost  daily  inspeetions  and  in- 
volving Inrge,  constant,  and  daily  eipensea, 
many  counsel  fees,  and  much  loss  of  time, 
vcxRiion,  annoyance,  and  irrepntable  injury; 
that  there  is  no  practicable  method  under  tbe 
said  act  of  1870  or  any  olher  law  of  Louisiana 
of  paying  said  tees  to  ssid  board  under  pro- 
test and  rcc<ivering  the  same;  that  such  a  course 
would  involve  for  each  of  your  orators  a  mul- 
tiplicity of  controversies  and  suits  and  great 
expense,  loss  of  lime,  aod  vexation,  and  if 
eacli  of  youT  orators  should  recover  Judgtnents 
from  lime  lo  time  against  the  board  for  the  re- 
turn of  such  fees  as  unduly  paid  tbey  could 
have  DO  Judgments  for  tlieir  couDBcl  fees,  nor 
has  the  defendant  board  any  fund  or  property 
wbateverto  respond  to  the  same,  sorts  there 
any  appropriation  or  provision  of  law  to  pay 
tbe  same,  and  the  collection  of  such  judgments 
orany  oftliem  wouldbe  ullerly   impossible." 

•The  court  granted  a  prelimlnsry  in-  [103 
junction,  on  condition  of  bond  being  given  for 
$10,000,  enjoining  defendants  from  enforc- 
ing tbe  act  of  1870  by  "demanding  any 
inspection  of  flour  imported  or  brought  lo  the 
port  of  New  Orleans  by  complainants,"  and 
"  from  demandine  from  complainants  by  suit 
or  otherwise  aoy  fees  for  compulsory  Inspec- 
tion estabXebed  by  said  law." 

DcfendRtila  demurred,  their  demurrer  was 
overruled,  and,  tbey  electing  to  abide  by  it,  a 
decree  was  entered  January  25,  1892,  per- 
petujilly  cnjnining  defendania  "from  enforc- 
ing against  the  complainanis  or  any  of  Ibem 
tbe  act  No.  71  of  the  extra  seBsion  of  tbe 
general  asftemlily  of  Louisiana  of  tbe  year 
1870,  by  demanding  any  inspection  of  flour 
imported  to  tbe  port  of  New  Orleans  for  *ale 
by  tbe  complainants  from  states  of  tbe  United 
Slates  otber  than  Louisiana  or  from  foreign 
countries,  and  from  demanding  from  any  at 
tbe  complainants  or  suing  any  of  them  for  any 
fees  of  compulsory  Inspection  of  such  fionr  un- 
der said  act  No,  71  of  1870,  extra  ■esBlon.'* 
From  this  decree  defendants  prosecuted  an  ap- 
peal to  this  couiL 

..        lfllU.S. 
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Bbidi  t.  Usited  BiATsa. 


Vpao  tbe  tabmlHlon  of  the  case,  it  appear- 
log  tbat  the  act  complained  of  aa  uncooKtltu- 
lional  was  repfflltd  June  2S.  1803,  ne  were  of 
opinloD  that  Ibu  case  came  witlilo  ibe  rule  laid 
donniD  MiOtt.Green,  1G9TJ.  S.  6S1  [anf(;,3H31, 
and  tbe  appeal  was  accoidiacly  dUmisaed. 
IflOU.  8.  170  [an(e.  382]. 

OurattenMno  ha»  been  sioce  called  by  coud- 
sel  10  Ibe  fact  Ibiit  tbe  decree  was  bo  broad  aa 
10  rcBlrain  defeadanla  from  lealingatlaw  Ibeir 
Ti|;bl  to  recover  fees  prior  to  Ibe  date  nbeo 
tbe  repealiog  act  went  Into  effect,  nblch  re- 
■tralot  waaot  course  ieft  io  force  by  the  dis- 
rnlKBai  ot  tbe  appeal.  We  tbould  not,  lliere- 
fbre,  hare  eolered  the  order  of  dismlasal,  but 
Itia  equally  clear  Ihaltbe  bill  cannot  be  main- 
laloed  for  an  lajunclioa  acrainat  bringine 
■cdoDi  at  law  it  appellaniB  ahould  be  ao  atf 
Tised. 

Tfie  order  Hereinbefore  entered  diimitiin!)  the 
appeal  will  therefore  he  vacated  and  the  dteret 
reveried,  wilbouL  costs  to  either  pnrly,  and  tbe 
cause  remanded  to  the  circuit  court  with  a 
dlrecliun  lo  dismias  tbe  bllL 

Oideied  accordingly. 


TTNITED  STATES. 

(Bee  B.  a  Reporter-a  ad.  1IM-1UlI 

Zitn  of  judgment — late  inland — a/iat  erecu- 
lion — nrigiiial  erfeution—oonteya-ace  by  debt- 
or—Iny-^pretv  mption . 

L  In  AlabniDa  a  Juitirinent  Id  ItFcir  Impose*  no 
lien  upon  tbe  property  of  the  jmlumcnt  drbtor. 
real  or  personal,  but  tbe  Issue  of  an  execution 

and  tta  dellrery  to  tbe  officer  are  miii  j  to 

t  A  sale  of  land  under  an  alias  eieoutton  In  Ala- 
bama wblcb  was  duly  Issued  an  Ibe  return  of  a 
prior  valid  execution  rt-latfia  back  and  defeats 
a  oaarerance  br  [he  Judgment  debt  or  made  after 
the  prior  original  eiecucion  was  dellTered  to  tbe 
oSoers,  and  belore  Ibe  sale. 

■.  Tbe  presumption  Is  tbntallaa  eieoutlODS  vera 
preceded  by  Otners  rCKUiarly  Issued. 

A,  In  Alabama,  wbere  an  exeeullon  comes  to  Ibe 
bands  of  tbe  sberlll  the  lien  attaches  and  ood- 
tlnucs  from  term  to  term,  provided  alias  and 
plurlea  wrlta  are  duly  lAued  and  deJlvered;  and 
wblla  It  It  so  kept  alive  the  lien  la.  upon  levy 
and  sale,  paramount  to  a □;  lutermedjate  conrej- 
ance  of  tbe  debtor. 

ia  He  fact  of  tbe  levj  of  an  original  eieoution 
does  not  make  a  sale  under  an  aiiaa  eieeullon 
kaued  and  levied  on  tbe  same  property  invalid. 

t,  Ths  prcanmptlon  la  tbat  an  exeoutlon  was 
rlrblly  Issued,  notblns  appearing  to  the  oontrary. 
altbough  Issued  before  tbe  ezpliation  of  tbe  time. 
In  ■  ooosent  for  stay  of  eieoution  Indorsed  on 
Oe  Judgment  record,  where  the  ludamcnt  debtor 
waanotUledoIlbelerrand  did  not oomplain  tbat 
tbe  azeoutlon  was  premature, 

T.  An  eieeutlon  is  not  abaolutely  void  because 
hiued  durlnr  tbe  period  for  whtoh  a  slay  bad 
been  a>reed  upon,— eapedallr  wbm  this  sktm- 
■Mnt  la  •  mere  memoiandnm  whkh  doea  not 
tom  part  of  tha  IndsmeDt  and  tbccaMra  a  aaie 

U1D.8. 


Id  a«  aminst  penons 


,  [Ko.  71.] 
Arffutd  November  18,  183S.    Decided  March  t. 


IN  ERROR  to  tbe  Circuit  Court  of  the  L'nitrd 
States  for  Ibe  Middle  District  of  Abilmmn  lo 
rcTicw  a  judgment  in  favor  of  plHinliff,  iiio 
United  Stales,  against  Eugene  Bcelie  et  ill., 
defendants,  for   the  recovery   o(   land.    Jf' 

fitatemcDt  by  JUr.  Chief  Ju$tife  Faller; 

Tbis  was  an  action  "  in  the  nulure  of  eject' 
denominated    in  tbe   Alobiin 


Thomas  for  tbe  recovery  ofao  undivMcd  one- 
fnurtli  interest  In  a  tract  of  land  known  astbe 
Montgomeiy  race  Imck,  containing  80  acres, 
In  tbe  circuit  court  of  tbe  United  Siules  for  tbe 
midillc  district  of  Ainbnma.  Bceiie  defended 
H8  landlord,  anil  Phillips  and  Tbomas  ncia 
his  lenants.  Tri>i1  was  bad.  a  viTdict  ren- 
dered for  plainllSs,  and  judgment  enlered 
Ihereon  accordingly.     On  tbe   irial   plulDtifTs 

?ut  in  evidence  a  deed  executed  by  Josiuh 
lorria  and  wife,  June  14,  1873,  to  I'uscuo 
Bcebe  and  Ferric  Ilcnshatv  of  aa  unilivided 
one  liair  of  Ibe80  acres  in  qucstioo,  of  which  it 
wa?  ndniilted  Morris  nas  sp\feA  and  po!iHes<i*d 
at  that  dale.  The  records  'of  two  scpn  [  I  OJt 
tale  Judgments  recovered  in  favor  of  llie  United 
Stales  agsinst  Beelie  and  olliers,  Decenilier  19, 
18TG,  at  tbe  reciilnr  November  terra.  WS,  at 
llie  citcnii  court  of  tliu  United  Slates  for  the 
middle  district  of  Abliamu.  for  the  suriia  re- 
Bpcclivelyof  |D91aDd  |I,63S.I>S,  were  put  In 
evifience.  Tbe  cousideratum  clause  in  each  in- 
stance concluded,  ''for  wliicli  let  exi'cuMov 
Issue."  Above  the  record  of  eacb  Judgment 
appeared  the  amount  thereof  In  Qgures,  fol- 
lowed by  the  words:  "  Stay  of  ei.  till  ftitb 
March,  1877.  R.;"  and  at  the  foot  of  each 
judgment  were  lliesc  n'orda:  "  And  by  con- 
sent execution  is  sliiyed  until  the  85lb  of 
Marcii,  A.  D.  1877." 

Two  alias  executions  iaaued  on  said  juilg- 
menta  May  10,  187T,  "  with  llie  indnrse- 
menta  thereon."  were  put  in  evidence.  They 
ran  Id  one  of  the  forms  of  an  alias  writ.  "Again 
yon  are  hereby  commanded,"  and  were  en- 
titled ou  the  back.  "Alias  fl.  fa."  Each  had 
indorsed  upon  it  (In  almost  vetbally  idenlical 
words)  the  following: 

Received  in  olSce  January  ESd,  1877. 

Geo  Turner,  U.  8.  Marshal. 
To  satisfy  the  witbin  exectttlon  1  biive  levied, 
tbls  5th  day  of  April.  1877,  on  an  undivided 
half  interest  In  the  following  described  prop- 
el. The  tract  of  land  known  as  the  Mont- 
gomery race  Irack,  near  Montgomery,  con- 
talclne  80  acres,  more  or  leas.  .  .  . 
NoUce  la  writing  riven  tbe  defendant. 

Qeo.  Tuner.  U.  &  Harahal, 


ovGoi>^h 
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SuPKun  Court  op  the  Unttbd  States. 


Oct.  T 


Retnnied  foraltu,  not  adrerltsed  and  sold 
for  want  otdme.    April  6th,  1S77. 

Geo.  Turoer,  U.  S.  Harabal. 
P"r  P.  J.  Jo8t.  Dep. 


pa(;e  loconUii 

Uie  marsbal  on  the  eieculioD  issued  next   I&st 

precedluK  Ibis  in   the  oforeeaid   rni 

#Bme  apposre  of  record  and  od  file  In  my  ofSce 

U  clerk  of  asid  court." 

There  was  also  indorsed  on  each  wril,  "  Re- 
ceived tn  office  Haj  10,  1877,"  which  included 


*'  The  properlT  of  the  defendant  Beebe, 
berein  described  [certain  property  belnj; 
named  MS  excepted],  wua.  on  the  second  day 
of  July,  18T7,  told  to  tbe  United  Stales  for 

!  11.000,  and  deed  made  to  the  United  States 
or  the  aame. 

'■  Geo.  Turoer,  U.  8.  Harshal." 
PlaiDltlTs  then  iatrodueed  in  eridence  a  deed 
otibe  United  Stales  marshal  to  the  United 
States,  dated  July  3,  1877,  and  duly  aeknowl- 
edged  and  recorded,  teciting  the  levy  of  ext- 
cutloD  OD  tbe  property  and  the  sale  tbereof 
on  Itaat  date,  after  due  adrerlisement,  to  the 
United  States,  as  tbe  falgliest  and  best  bidder, 
and  coDvejing  all  Bwbe'a  Interest  in  the  tracL 
Defeodants  offered  in  evidence  a  deed  from 
Beebeto  Heosbaw,  dated  March  S2,  and  ac- 
kooniedeed  sad  recorded  March  23,  1877. 
This  Inatrument  reciled  that  a  copartnership 
bad  existed  between  Beebe  and  Henehan.  un- 
der the  Dsme  of  E.  Beebe  &  Co.;  that  Deebe 
would  be  found  on  the  settlement  of  the  affairs 
of  tbe  firm  to  be  Indebted  to  ii,  and  alro  to 
Hensbsw  for  mooets  advanced  and  paid  out 
by  blm  In  excess  of'his  proportion  aa  partner. 
the  precise  amount  of  which  could  not  be  aa- 
ceriaioed  until  the  debts  of  llie  firm  were  paid 
and  a  setltemenl  bsd  between  Beebe  and  Hen- 
ihaw:  that  Beebe  and  Henshaw  were  ownen 
aa  partners  of  real  and  personal  properlv, 
wbEch  was  enumerated,  anil  included  an  uodl- 
Tided  halF  Interest  Id  a  tract  of  Inod  called  the 
"old  Monteoinery  race  track;"  and,  there- 
fore. "  to  protect  and  secure"  the  creditors  of 
tbe  firm  and  to  enable  Henshaw  "tbe  more 
canlly  and  reBiiiiy"  to  settle  and  pa;  its  debts 
and  "to  protect  and  secure"  Henshaw  for 
moneys  paid  out  and  advanced  for  Ibe  lirm  In 
excess  of  his  proportion,  and  "  to  protect  and 
•ecure  bim"  for  all  moneys  ilial  Beebe  uitgbt 
107]owelhe  flrmor'HeoshHW  on  a  settlement 
betwten  them  of  the  firm's  affairs,  Beebe  con- 
veyed all  bis  interest  in  the  properly  deseribeii, 
as  parioer  or  olbernlse.  to  Ilensbaw,  "  Id 
trust,  to  sell  the  natne  at  such  times  and  places 
and  on  such  terms,  for  creditor  for   cash,   or 


creditors  of  said  firm  and  of  him  and  myself 
as  he  may  determine,  and  to  apply  the  pro- 
ceeds thereof  tn  tbe  payment  of  tbe  debts  of 


any  excess  should  remain  In  hia  bands  from 
the  anle  of  said  property  after  the  payment  of 
said  delita  of  said  firm  and  of  what  I  may  owe 
tbe  said  firm  or  owe  blm  on  the  said  sclIlemcBt 
ot  the  business  and  affairs  of  said  firm.  Ibenhft 
shall  pay  back  to  me  such  excess;  and  If  Ibere 
should  remain  io  hii  hands  any  of  said  prt^ 
erty  not  required  to  be  sold  for  tbe  purposes 
aforesaid,  tben  on  aucb  final  settlement  be- 
tween us  he  shall  reconvey  tbe  same  to  me.  mj 
heirs,  or  assigns." 

Plainiiffs  ob]ecied  to  the  Introduction  of  this 
deed  in  evidence  on  tbe  grounds,  anionc  others, 
tbal  it  '■is  void  upon  ila  face."  and  thai  it  "sets 
up  no  claim  superior  to  Ibe  title  of  the  United 
SiHles  acquired  at  tbe  execution  sale."  Beeba 
was  then  swom  as  a  wltnefis.  and  defendnnla 
proposed  to  prove  by  hlra  tbiit  st  the  time  of 
the  eieciitioQ  of  tbe  deed  offered  in  evidenoa 
Beebe   and  Henshaw  were  in   coparinertblp; 


e  partnership  was  Jnclcbli 
I   tn  amounts   agRrraatii 


to  various  persons  tn  amounts  aggri'eating 
$40,000,  and  Beebe  was  indebted  loHensbaw 
about  |2,000  individually,  and  nlM)  ab»ui  Ibe 
same  sum  on  account  of  parlnersbip  matters: 
that  the  properly  whs  purchiised  wliile  Becba 
and  Henshaw  were  parlucra,  atid  was  pur- 
cbased  with  partnersbip  assets:  that  tbe  deed 
bsd  been  delivered  to  and  acceplerl  by  Hell' 
Shaw;  but  defendants  admitted  tbal  Hensliaw 
bad  never  sold  any  of  tbe  projieriy  conveyed 
by  the  deed,  and  that  nothing  had  been  done 
thereunder.  Tbe  court  sustained  plaintiff's 
objection  Io  the  introduction  of  the  deed,  and 
refused  to  allow  the  aame  Io  be  read  In  evi- 
dence, and  defendBDls*eicepted.  Tbere-[108 
upon  plaintiffs  offered  in  evidence  a  deed  bv 
Henshaw  to  Beebe.  dated  February  23,  1S7S, 
which  recited  Ibat  tbe  debts  and  buslnesi 
aSsirsof  the  partnership  had  been  fully  seilled 
without  the  necesstty  of  having  to  sell  any  of 
Ibe  properly  for  that  purpose,  and,  therefore. 
Henshaw  reconveyed  to  Beebe  an  undividea 
one  half  interest  In  and  to  the  properly.  In 
that  conneciioD  defendanla  "proved"  (offered 
to  prove)  that  after  March  32,  1877,  Hensbssr 
became  incapable  of  attending  to  business:  and 
that  thereupon  Beebe  procured  Henshaw  to 
Tecute  tbe  deed  of  Februarjr  28,  ISTB,  at 
hich  time  [he  debts  and  buainvaa  affaira  of 
tbe  partnership  had  not  In  fact  been  settled  and 

lHi<l. 

Tbe  court  Inalructed  tbe  Jury  thai  "If  they 
believed  Ibe  cvtdence  tbe  plaintiS  was  eotitled 
Io  recover  ihe  land  sued  for  la  the  complaint 
flicil  In  Ibis  cause." 

The  following  errors  wera  assigned:  "(1> 
The  rejection  of  the  deed  executed  \>j  tbe 
plnintiff.  Eugene  Beebe.  to  Ferrie  Hensbawoo 
Ibe  22d  day  of  March,  1877,  ottered  In  evidence 
'he  plaintiiTs  in  error,  conveying  to  saki 
__ .  Iiaw  the  property  Involved  In  Ibis  causfc 
(3)  The  rejection  of  asid  deed,  offered  Id  evi- 
dence by  tne  plainlifTs  In  error,  Id  coDnection 

iib  the  facts  tbe  plainliiTs  In  error  proposed 
prove  by  the  testimony  of  tbe  said  Eugens 

eebe.     (8)  Tbe  rejection  of  the  testimony  of 

id  Eu);ene  Beebe,  ofiered  by  tbe  plaintiffs  in 
_  ror  In  connection  with  said  deed  and  to  sup- 
port tbe  same.  (4)  The  charge  ot  tbe  court  to 
he  jury  'Ihat  If  they  believed  the  evidence  tba 
lainliff  was  entitled  to  recover  tba  land  HMd 


nlbU  c 


|U1D.& 


Bkbbb  t.  UmTKD  Statu. 


Mtun.  H.  C.  Tompkina  aod  S.  8.  Catteli, 
tot  plalutifls  la  errors 

Where  s  plaintiff  claimB  under  a  tale  under 
<zecution,  tbe  burden  ic  upon  him  to  prove 
that  defeodont  had  an  eataie  or  interest  In  tbe 
lands  wbicU  nete  aubject  Vo  such  eiecullnn; 
Wd,  necessarily,  if  be  mabes  out  n  prima  facie 
eaae,  defendaDl  may  rebut  it  by  sboning  he 
had  uo  aucb  title.  Tbereis  do  estoppel  against 
defeadant. 

Doe.  DazU,  *.  MeKianey,  S  Ala,  719:  Et- 
wwrt  T.  ifarrM.|13  Ala.  860:  Ooe.  Cook.  y.  W,bb, 
18  Ala.  810;  Yov  v.  JiJiiin.  84  Ala.  409;  SmilA 
T.  MtCann,  05  U.  S.  24  How.  8t»8  (10:  714); 
Bad/iam  *.  Cox,  11  Ired.  h.  456;  Dickintoa 
T.  Smith,  25  Barb.  1U2;  Watheimer  v.  Seed, 
IS  Meb.   662;   MeArt/iur  v.   Olicer,  W  Hich. 

soa. 

When  tbe  Uallcd  Stales  £0  into  court  as 
plaintiffs  they  have  no  other  or  greater  right 

UUD  any  citizet]  who  ia  a  plaintiff. 

mteliii  V.  Ujiiled  Stnta,  34  U.  8.  6  Pel.  711 
9:»^Z)\UnitedStatay.Th£liiTea{'-Tl.e  Siren") 
74  U.  8.7  Watt.  IBS  [19:181);  United  BlaUty. 
BtOee.  17  Fed.  Rep.  86. 

The  righlH  of  judgment  creditors  tn  the  Ped- 
■ral  courts  are  the  same  as  those  of  ]ud|;nicnt 
creditors  in  Ihestate  courts,  and  in  determining 
whether  a  Judgmeot  is  it  lien  upon  prnpcny, 
or  what  iDlereal  in  property  can  be  sold  under 
•zeculion.  we  are  tn  look  to  ihe  siatulex  of  tbe 
■tale  in  nbicb  tbe  Pederal  court  rendering  the 
tadgtuent  sits. 

U.  8.  Rev.  Slat.es 614, 967;  United. 'Hale* y. 
Morruon,  29  TJ.  S.  4  Pet.  124  (7: 604);  WiUiiimt 
T.  BtMdift.  49  U.  S.  8  How.  107  (12:  1007); 
Ward  ¥.  OAamberlain.  67  U.  8. 3  Blacit,  480  (11: 

tm 

Id  Alabama,  from  tbe  adopttDTi  of  the  Code 
of  18G2ID  tbe  enactment  of  ttip  act  nf  February 
28.  Ib67,  making  a  recorded  Judgment  a  Ilea, 
Judgments  were  not  liens  on  tbe  defendant's 
property,  either  real  or  persnnal. 

Daily  v.  Burke.  28  Ala.  828:  Ovrrg  y.  Lan- 
dtr*.  3&  Ala.  380;  i)an<  t.  UeAitAur.  G7  Ala. 
448;  Walker  v.  EOei^,  6S  Ala.  fiS;  Emlen  y. 
WKeOer.  SH  Ala.  200. 

The  deed  offered  in  evidence  by  tbe  defend- 
anla  aod  excluded  on  the  objection  of  plain. 
tltb,  grants,  bargains,  sells,  and  conveys  to 
Henshaw  all  of  Beebe's  interest  and  cstnle 
lo  tbe  property  described.  Tbe  use  of  these 
words  Tet7  clearly  operated  lo  devest  out  uf 
Beebe  his  entire  legal  title  and  interest  Id  the 


aiids  which  may  be  levied  on 
nnilcr  execution  under  tbe  laws  of  Alabama  is 
where  tbe  defendant  has  a  perfect  equity,  hav- 
log  paid  tbe  purchaac  money. 

(■/lan  y.  LitidKy,  60  Ala.  344:  Smith  v. 
OtekrtU,  60  Ala.  04;  QootB>ary.DanUl.mh.\a. 

sea 

Where  tbe  inilrumeDt  conreys  property  lo  a 
trustee  to  apply  tbe  aame,  or  the  proceeds 
thereof,  to  the  payment  of  snme  or  all  of  his 
debts  and  lo  return  tbe  surplus,  if  any.  to  tbe 
debtor.  It  passes  all  of  the  grantor's  title,  legal 
and  equitable,  and  leaves  in  him  no  equity  of 
ndemptioD  whatever, 

MarUn  y.  Hautman,  14  Fed.  Rep.  160; 
16t  U.S. 


Brigge  y.  Dati*,  21  N.  Y.  674;  Eoginany, 
MaeiiaU,  6  Ohio  St.  124,  04  Am.  Dec.  687; 
MilU  y.  WitUfi.:  81  Ho,  App.  447;  Burrill, 
Aagignmeots,  Sth  ed,  ^  & 

If  tbe  facts  offered  to  be  proved  were  true, 
the  properly  was  subject  to  the  paymeoi  of 
those  parinersbip debts,  and  to  what  might  be 
due  Ibe  copartner  on  a  settlement  of  the  part- 
ship,  before  any  of  It  could  have  been  appro- 
prialed  lo  the  payment  of  Ihe  individual  debt* 
of  Beebe. 

Vniled  State*  t.  Haek.  88  U.  8.  8  Pet.  271 
(8:041):  aaggetlv.Kilbourtta,wa.  S.l  Black, 
840  (IT:  2Vi);  Sliankt  v.  Klei^,  104 U.  8.  18(20: 
685);  Emaavel  v.  Bird.  10  Ala.  S9«,  54  Am. 
Dec.  200;  Abraham  v.  Janney.  103  Ala.  481, 
28  L.  R.A.  161;  DoneUnny.  Patty,  ]3  Ala,  752; 
A  adrevM  v.  Brown,  21  Ala.  487,  Ot)  Am.  Doc. 
252. 

Until  the  lien.  In  execution  of  which  thesale 
was  made,  attached,  Beebe  bad  full  dominion 
over  bis  property,  and  <M>uld  alienate  It,  unia 
cumbered  by  any  lien,  lo  a  purchaser. 

Adler  v,  Ffiiton.  OS  U.  S.  24  How.  407  (10: 
090);  MorieU  v.  Firtt  Nat  Bank,  01  U.  8.  357 
(23:  4a0);  OaoMe  v.  FmBler.  58  Ala.  678;  Utt- 
laeev.  Wclid,  03  Ala,  271,  282, 

Where  the  assignment  is  of  partnership 
property  to  pay  partnership  debts,  tbe  slatuta 
gives  tbe  Uaited  Stales  no  priority  over  pari- 
nersbip creditors;  on  tbe  contrary,  tbe  court* 
recognize  that  tbeir  claims  are  prior  lo  that 
of  tbegovemmenl. 

United  State*  v.  Ha^.  tupra. 

It  tbe  government  did  under  tbe  statute 
obtain  aright  to  priority  of  payment  out  of 
tbe  properly  assigned,  that  would  give  tt  no 
right  toentorce  tbe  payment  bysaleundereie- 
cutjon. 

UniUd  Stale*  v.  Uooe.  7  U.  B.  8  Craoch.  78 
(3:  870);  Prince  v.  BartUtt,  12  0.  8.  8  Craneh. 
431  (8;  014);  TM<i**oa  v.  SmiM,  l.-i  U,  8.  3 
Wbral  890  (4:  271);  Lewi*  v.  nnited  State*,  92 
U.  8.618(28:518). 

If  Ihe  defendant  at  the  time  of  tbesale,  oral 
tbe  lime  the  lien.  In  tbe  enforcement  of  which 
thesale  was  made,  attached,  did  not  baveeucb 
an  interest  In  the  property  as  could  l>e  sold  un- 
der execution,  aod  such  a  lei;al  title  aa  will 
support  ejectment,  then  no  subsequently  ac- 
quired title  of  tbedefendant  will  Inure  to  tbe 
tieneSt  of  such  purchaser. 

Do»,Cook.y.  \vab.\6li.U.%\a;Badhamy.0(Xt. 
II  Ired.  Ti.  460;  Weil/ieimer  y.  Reed.  IB  Neb. 
002:  Bates  v,  Bown,  06  Tei.  848;  Pmtt  v. 
PhiUip*.  1  Sneed.  .140.  60  Am.  Dec.  Ib2;  Me- 
Arthwy.  Olinir,  60Micb.  606. 

Menert.  J.  H.  DiekinaoDi  Aasistunl  Allor- 
ney  Ocneral,  and  Qeargt  H.  Patrick,  for  de- 
fendanis  in  error: 

Tbe  levy  fixed  upon  tbe  legal  title  to  the 
property  In  question,  which  was  alive  when 
the  deed  in  question  was  made  and  which cou- 
tloued  in  force,  so  that  tbe  subsequent  sale  re. 
la'ed  back  and  devested  all  legal  title  out  of 
Beebe   and  overrode    his   deed    to  Henshaw. 

DaUy  V.  Perry.  9  Yirg,  444. 

Courts  have  the  power  at  any  time  to  quash 
executions  irregularly  issued,  but  a  motioD 
must  be  made  and  presented  with  diligence, 
and  any  considerable  delay  will  be  treated  as  a 

llendtrton  y.  HeiuUrmm,  00  Ala.  S98. 
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late. 

SleeU  V.  Tvtmiler,  M  Ala,  107;  Jlapj/oodv. 
Goddard,  26  Vt.  401. 

Ad  eifCtilioD  prematurel;  issued  Is  not  void. 
Il  is  mrrcly  irregulAr  and  voldnble,  and  must 
he  Tcspt-cied  aod  eoforced  until  let  aside  on 

J.Vi'cA  T.  E'lly.  41  Cal.  232;  Seribner  t. 
imtcZ-er,  6  N.  H,  68.  23  Am.  Dec.  708;  AlUn 
T.  f'onliiiidSt'rgfCo.8i/le.  208;  Cody-?.  Quinn, 
0  Irtd.  L.  Ifla.  44  Am,  Dec.  76;  Slielton  v. 
/IW,  Pliil,  L,  178,98  Am.  Dec.  SSa, SotenjUld 
V.  I'almer.  6  Dflly,  816;  Slemirl  v.  Stotker,  18 
Serg.  &  K.  1»9.  16  Am,  Dec.  689;  I^vber  ± 
TK.'f  Arpeal.  8  WallsA  S.  389,  42  Am.  Dec. 
803;  WitkiDtnn't  Appeal,  B5  Pa.  190;  Car- 
penter T.  McchaiitW  Has.  Bank.  1  Lea.  202; 
NilUr  V.  ffliannr.n,  4  Lea,  898;  Davmm  v. 
iJri"iV/,  2  Flip,  803;  Blaine  v.  !»£  C^aW«t  Car- 
ter. 8  U.  8.  4  Craoch,  831  {3:0Sti). 

In  AtD)>amB,  where  an  exccuLion  Is  iuaed 
>nd  comes  to  Ibe  Lands  of  tbc  sheriff  the  lien 
itti  lie  lies,  and  even  wilbout  a  lery  Ibis  lien 
coiiliuues  from  lerni  lo  term,  provided  ahas 
and  pliiriex  exccuIionH  Issue  without  a  term 
elnpinc,  and  a  lien  so  kept  alive  is  upoo  levy 
end  Fate  tinder  sucb  eiccutioii,  piinimount  lo 
■nj  inlerinctliiite  toutejance  by  the  judgment 
dcblor. 

Tonrv  V.  ITiiwn,  61  Ala,  501;  Park*  v.  Cof- 
fev,  5-i  Ala.  83;  Eendon  v.  White,  5a  Ala.  5B7; 
liomlle  V.  fovlrr.  68  Ala.  670;  Cildiv.  .fanu, 
60  Ala.  353:  CtirliiU  v.  .Va//.  75  Ala.  604:  Per- 
lii.li  V.  liruTfield  Iron  d^  C.  (  o.  77  Ala.  40B. 

If  Ilie  levies  did  not  avail  to  fix  alien  on  the 
lecnl  (ille  of  lieebe,  ncverlbeletm,  wben  alias 
c\t,'i*uli'>ns  JEsucd  and  were  levied,  he  had  such 
an  i'(|iii'al)le  iulcreet  as  was  subji'Cl  to  levy  by 
llir  hiWK  of  Alabama;  and  pliilntiff,  linving  ac- 
quired Ibis  intereat,  can  sustain  an  action  of 
ej-ctment. 

Cution  T.  CirlUle,  83  Ala.  17^;  fliata  v.  Und- 
if^.  60  AlH,  844;  Smith  v.  Corkrell.  66  Ala.  64; 
atmlbnr  V.  Jhmiel,  8B  Ala.  68;i. 

The  supreme  court  of  Alabama  was  Dot  con- 
trolled by  Ibe  lecbuical  distlDciion  between  as- 
•igiiments  and  mortgaeea,  or  deeds  of  trust 

W'atU  Y.  Evfuula  Sat.  Batik.79  Ala.  477; 
Warren  v.  te,"83  Ala.  440;  Longmirev.  OomU, 
80  Aln.  677;  DuB<m  v.  Cartide,  Gl  Ala.  5»3; 
J)aiiner\.  Brewtr.  OSAla.lBl;  Anniilan  Car- 
lioge  Wm-ki  v.    Ward,  101  Ala.  674. 

The  deed  to  Hcnshaw  was  not  an  absolute 
Hsigoment  for  tbe  beneflt  of  creditors,  whicb 
Utl  no  equitable  rigbt  in  btm,  but  it  was  a 
deed  of  trust  in  tbe  nature  of  a  morlgage, 
Wbirb  left  in  him  an  equity  of  redemption. 

Bargadint  v.  Eendrrion,  87  Mo.  875;  Cooper 
T.  Drock,  41  Mich.  488;  Danner  v.  Brwxr.  69 


Mr.  Okia  Jv»tiet  Puller  delivered  the 
opinion  of  ine  court: 

109]  *Tbe  exception  ured  br  defendants 
WHS  lo  tbe  refusal  of  tie  court  toa^mlt  the  deed 
of  Maicb  22,  1877,Id  evidenccaud  the  first  three 
errors  assigned  may  be  considered  loftelber. 

It  li  tbe  settled  law  of  Alabama  that  a  Judg- 
ment in  Itself  imposra  no  lien  upon  tbe  prop- 
erty of  tlw  Judgment  debtor,  real  or  penonal. 


but  that  tbe  laeue  of  an  execution  and  Its  deliv- 
ery to  tbe  officer  are  Decessary  to  create  a  lien, 
Dane  v.  MeArthur.  57  Ala.  448;  CarlUU  v. 
Godwin,  S8  Ata.  137;  PerHnt  v.  Brierfieli 
Iron  &  G.  Co.  77  Ala.  409. 

Under  Ala.  Code  1867.  g  S871.  applicable 
bere,  executions  could  be  levied  oa  real  prop- 
erty to  whicb  Ibe  defendant  bad  a  legal  ri^ht 
or  a  perfect  equity,  having  paid  the  purcbasa 
money,  or  In  which  be  had  avesied  legal  in- 
terest in  possession,  reversion,  or  remainder, 
wbellier  he  bad  the  entire  estate  or  was  entitled 
to  it  In  common  with  others;  on  personal  prop- 
erty of  tbe  defendant;  on  an  equity  of  redemp- 
tion in  land  or  personal  properly. 

Tbe  deed  of  Morris  of  June  14,  1873.  to 
Beebeand  Henshaw,  "their  heirs  and  assiRns," 
conveyed  an  uDdivided  one-half  interest  in  the 
lands  to  tbe  grantees  and  vested  in  each  of 
lliem  an  undivided  one-fnurth  interest  as  ten- 
ants la  common.  This  was  so  held  In  aoutrt- 
ern  Cation  Oil  Co.  v.  Henihaa,  89  Ala.  448, 
461,  and  Ibat  "Ibis  belnc  tbe  case.  altbou|;h  a 
partnership  existed  between  Beehe  and  Hen- 
nhaw,  upon  the  death  of  the  Inller  the  legal 
lllle  of  ills  undivided  one-fourth  interest  de- 
scended lo,  and  vested  In,  his  beira,  also  aa 
leniinis  in  common  with  each  other  and  with 
Ih-el)C." 

Defendants  conceded  legal  Ittle  la  Beebe, 
but  by  way  of  answering  tbe  objection  to  the 
Inetrumeat  of  Harcb  23.  1877,  as  on  Its  face 
lacking  in  good  faith,  evidence  was  tendered 
to  show  that  the  real  estate  was  purchased  with 
partnership  funds,  Ibougb  not  lor  partnership 
purposes.  Hatehett  v.  Hlanum,  11  Ala.  428, 
435;  Parsons,  Parln.  •805. 

Tbe  evidence  In  [his  regard,  sucb  as  it  waa, 
naa  offered  In  connection  witb  tbe  qnesllon  of 
Ibe  admissibility  of  the  deed  of  March  23, 187T, 
and  Ibe  aclion  of  tbe  court  lo  which  an  excep- 
tion was  paved  was  solely  to  Ibe  refusal  to  per- 
mit that  deed  to  be  Introduced. 

*lf  valid  eierutloDS  were  issued  and  [110 
delivered  to  tbe  marshal  asearly  as  January  23, 
1H77.  and,  on  return,  alias  executions  were  Is- 
sued aDd  duly  levied,  Ihen  tbe  subsequent  sale 
related  back  and  took  the  le^al  title  out  of 
Beebe.  prior  lo  March  23,  1877,  so  Ibat  the 
deed  of  tbe  latter  dale  was  Immaterial,  and 
there  was  no  error  In  refusing  lo  admit  iL 

Il  Is  argued  that  the  only  executions  shown 
by  the  record  to  have  been  Issued  on  tbe  Judj^ 
ments  were  those  of  May  10,  1877,  but  we  do 
not  think  so.  Tbe  executions  of  that  data 
were  alias  writs,  and  the  presumption  Is  that 
Ihey  wer;  preceded  bv  others  regularly  Issued. 
SelUrt  V.  Haytt.  17  Ala.  749;  JMfanf  v.  Ooekt, 
19  Ala.  188.  But  the  fact  did  not  rest  upon 
presumption,  for  these  writs  bore  tbe  Indorae- 
menis  of  the  receipt  by  the  marshal,  J'anuar)' 
28.  1877,  of  the  previous  writs;  their  levy  od 
the  property  In  question,  April  9,  1877;  and 
their  return  April  6.  1877,  for  want  of  time  to 
advertise  Ihe  sale.  And  the  return  of  tbe  mar- 
shal covering  Ihe  dale  of  tbe  receipt  and  the 
levy  of  the  prior  writs  was  dulylndoraed  npcm 
Ibe  alias  writs  and  certified  to  by  the  clerk  of 
the  court  under  his  hand  and  seal.  All  this 
was  admilted  in  evidence  wlihoat  objection, 
and  if  defendants  desired  to  ralae  the  objeo- 
tlon  that  the  original  execDtiona  ought  to  to 
1«1  V.  S. 
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produced,  tbey  ■bould  have  dope  so  tUen, 
wben.  If  veil  fouoded,  the  objectton  could 
btve  been  Temoved. 

The  Code  of  1867  provided  that  the  clerk 
•bould  iuue  executJODs  m  iodq  after  the  Hd- 
JournmeDt  of  Ibc  court  u  practicable, 'njibla 
the  time  prescribed,  Datnel;,  if  the  tesrioo  was 
aoe  week,  witblu  tea  dayi;  tf  two  week*, 
within  fifteen  daji;  If  three  or  more  weeki, 
within  tweotj  days;  the  day,  month,  and  year 
of  its  receipt  was  required  to  be  Indorsed 
tbereoD;  return  to  be  made  three  days  before 
the  flrst  day  of  the  return  term,  whicli  was  the 
next  lerm  after  Its  date,  unless  Issued  lets  Ibsn 
flfleen  days  before  courl,  sad  tbeu  the 
next  tbereafler;  and  the  reason  for  its  Dot 
cutlon  in  whole  or  in  part  was  required  to  be 
staled  in  the  return,     ^g  2838, 2888, 2ii61-28M. 

Sections  2872  and  MTa  were  as  follows: 

"Sec  3873.  Awritofflprt  facissis  alien  only 
lll]withia  the 'county  in  which  It  Is  leceiTFd 
by  the  officer,  on  the  land  and  personal  prop 
ertf  of  the  defendant  subject  to  levy  and  sale 
from  the  time  only  that  the  writ  Is  received  by 
tLe  sheriS:  which  lien  coolioues  as  loni;  as  Ibe 
writ  Is  remilarly  issued  aod  delWeted  to  the 
■bfriff  nilhout  tbe  lapse  ot  an  entire  term. 

"RfC.  2878.  The  liens  of  eiecutlooi  as  be- 
tween different  judgment  creditors,  and  be- 
tween judgment  credil/irsaod  purchasers  from 
the  dcfeDilani  for  valuatile  con  aiders  lion,  are 
hereby  declared  to  be:  That  If  an  enlfre  term 
elapse  between  the  relum  of  an  execution  and 
Ibe  suing  out  ot  an  alias,  the  lleo  created  by 
the  delivery  of  Ibe  flist  execution  to  1heBberj!r 
la  lost;  but  If  an  alias  be  sued  out  before  the 
lapse  of  an  entire  term,  and  dtllvered  to  the 
sheriff  before  tbe  sale  of  property  under  a 
Junior  ei  ecu  lion,  the  lieu  created  by  the  dcllr- 
ery  of  Ibe  Aral  eiecution  must  be  preferred." 

The  regular  terms  of  the  circuit  court  of 
tbe  United  States  for  tbe  middle  dislrict  of 
Alabama  betian  on  Ibe  Isl  Monday  ot  No- 
vember, 187fl,  and  the  Isl  Monday  in  Hay, 
1877,  and  Ibese  writs  were  issued,  delivered, 
and  levied  wllbout  the  lapse  of  an  entire  terra 
as  spedlled  Id  (he  statute.  Carlittt  v.  ifay,  76 
Ala.  608.  According  lo  tbe  settled  rule  In 
Alabama  where  an  eiecution  cornel  to  Ibe 
bands  of  the  sheriff,  tbe  lien  attaches  and  cou- 
tlnuei  from  term  to  term  provided  alias  and 
pluries  writs  ere  duly  isnued  and  delivered; 
and,  while  it  is  so  kept  alive,  Ibe  lien  is,  upoo 
levy  and  sale,  paramount  to  any  iutermedUte 
i-onveyance  of  the  debtor.  ParkM  y.  Coffev.  62 
Alii.  92;  ffendon  v.  WAilt.  62  Ala.  5»7;  tVnWi. 
V  Joiut,  80  Ala.  852;  Pfrlnnt  v.  Bnergeld 
Jtoi,  <f  C.  Oo.  m  Ala,  408.  410;  MauinniU  v. 
iVwM.  48  U.  8.  7  How.  760,  767  [13: 908,  8(16], 

Tbe  original  eiecutiona  here  bad  been  duly 
issui  d  and  levied  but  returned  for  want  of 
time  to  advertise  and  sell.  The  alias  writs 
were  Ihen  tHken  oul,  and  apparently  a  new 
levy  and  sale  made  thereunder,  losome  jurls- 
illctlons  a  formal  vendttlooi  exponas  mitcht 
have  been  Issued,  but  these  alias  writs  with 
Ibi'ir  iDdorsemeiilB  tbereon  of  the  prior  levy 
were  quite  as  efficacious,  and  the  sale  could  be 
tustsined  as  made  under  the  original  or  new 

1  12]  "In  DiT/er  v.  Orahant.  58  Ala,  633,  B39, 
tbe  su])re me  court  of  Alabama  said:  "It  rests 
Id  tbe  election  of  tbe  plalBtifT  in  execution  lo 
1«1  U.8.  v.  A,  Book  Vi.  4 


take  out  an  allni  execution,  or  a  writ  of  vendl- 
lionl  exponas.  If  be  desires  merely  a  sate  of 
the  properly  on  which  a  levy  has  been  mad«, 
and  not  of  other  property,  or  the  acquislihni 
of  A  lien  on  other  property,  a  venditioni  ex- 
ponas ta  tbe  proper  writ.  The  venditioni 
exponas  continues  the  lien  of  tbe  execution 
which  has  been  levied,  as  to  the  property  OQ 
which  the  levy  was  made,  whelher  the  prop- 
erty be  real  or  persona!.  The  writ  ii,  indeed, 
merely  for  Ibe  comlnuallon  and  complettou  of 
the  original  execution.  And  If  Its  mandate  la 
for  Ibe  sale  of  land  on  which  there  haa  been  ft 
previous  levy.  It  not  only  compels  a  sale,  but 
confers  tbe  authority  toaell,  and  the  llile  of  Ibe 
purchaser  has  iclatfon  to  the  date  of  tbe  lien  of 
the  execution.  ...  A  vendilioui  esponns 
ia  In  lis  nature  and  operstiou,  as  lo  tbe  prop- 
erty on  which  the  levy  may  have  been  made, 
an  alias  execution.  It  merely  commands  and 
authorizes,  as  to  real  eitaie,  ine  completion  ot 
the  execution  already  beguti." 

Certainly  this  sale  was  none  the  less  valid 
because  there  had  been  a  levy  of  the  original 
writs,  and  alias  executions  were  Issued  and 
levied  on  tbe  same  property. 

But  It  Is  contended  on  behalf  of  plnlntilTs  in 
error  that  no  eiecutlona  could  have  ii'sued 
until  Harcb  26,  1877,  by  reason  of  Ibe  memo- 
randa on  Ibe  judgment  records  Ihut  "bv  coo- 
sent  e:teeulion  is  stayed  until  the  35lh  day  of 
March,  A.  D.  1877." 

Assuming  that  Ibe  consent  for  a  Slav  waa 
given  by  sotoe  one  acting  for  tbe  goveromeDt, 
although  Ibat  does  not  appear,  yet  from  th« 
fact  Ibat  executions  were  Issued  liefore  the  ex- 
piration of  tbe  lime,  tbe  presumption  would  ba 
reasonable,  nolhinc  appearing  to  the  contrary, 
that  they  were  rightly  Issued,  and  that  cither 
Ibe  agreement  lacked  considers  lion,  or  waa 
not  authorized,  or  had  Iieen  bv  mutual  assent 
annulled,  or  that  the  terms  of  lie  agreement 
bad  not  been  complied  with  by  defemJaut*. 

The  supreme  court  of  Mississippi  held  in 
Janet  v.  Bailey,  6  How.  (Miss.)  564,  whero 
plaintiffs  agreed  to  slay  of  execution  for  a  cer- 
tain time,  "unless  defendants  consent  for  Its  la> 
suance  'sooner,"  aud  execution  was  is-  [1 18 
sued  without  regard  to  the  agreement  and 
property  sold,  that  the  preaumptlon  was  that 
it  Issued  with  tbe  consent  of  defendants. 

The  marshal's  return  on  tbe  original  writt 
abowed  that  notice  of  the  levy  thereof  waa 
given  Beebe  In  wrltlog  as  required  by  sintuto 
(%  W57y.  and  the  fact  Ihat  be  did  not  complain 
that  tbe  executions  bad  been  issued  contrary  lo 
agreement  renders  the  presumptioo  that  luey 
were  not  obnoxious  tothatobjeclion  well  nigh, 
if  not  allogeiher.  unanswerable. 

Aside  from  tbis.  as'  the  exccuiloas  were  ia 
fact  Issued  and  received  by  the  marshal  Jan- 
uary 28,  1677,  the  question  thus  suggested 
would  be  whether  the  executions  were  void- 
able or  absolutely  void,  it  the  consent  for « 
stay  was  lawful  and  the  executions  were  taken 
out  In  violation  thereof. 

In  Freeman  on  Executions  (2d  ed.)  gg  26,  29 
tl  teq.,  a  text  book  cited  anil  relied  on  In  nu- 
merous decisIODS  of  tbe  supreme  court  of  Ala- 
bama, it  is  said  that  tbe  decided  preponder- 
ance of  authority  is  In  favor  of  tbe  proposi- 
tion that  Ibe  premature  Issue  of  an  execution  la 
Irregularity  merely;  Ibat  the  execution  It 
637 


ovCoi>^h 


11S-11S 


BdpbuiA  Coubt  or  thk  Ckitbd  Stats& 


Oct,  Tekii, 


erroneouB  but  musl  be  reip«cted  aod  may  be 
enforced  uniil  )t  la  vacaled  id  some  iDBiiner 
pn-Bcribed  bj  Inw;  that  do  oDe  bu[  Che  defecd- 
■nt  can  complain  nf  it,  nod  even  be  cannot  do 
to  in  my  collateral  proceeding.  And  amoni; 
other  cases,  Hlnint  v.  The  Charlet  Car- 
ter. 8  U.  S.  4  Cranch.  S38  [2:  686],  is  cited, 
irbicfa  was  decided  by  ChitJ  Jvihce  tiarsttM 
on  circuit  and  his  decree  afBtnied  by  this  court. 
Mr.  Jvttiet  Ubaw  delivering  the  opinion.  In 
that  case,  under  an  act  ot  Congrese  providine 
thai  ■'anliltheexpirution  often  days,  execution 
•ball  not  issue,"  certain  execulinns  were  collat- 
erally objected  to  on  the  ground  that  they  were 
Inu^  wfthin  ten  daytiSod  thecourl  uid:  "If 
Irresular  the  court  from  which  they  issued 
ought  to  have  been  inoved  to  set  them  a^ide; 
thejr  were  not  void,  because  the  marshal  could 
h>Te  Justified  under  them,  and  if  voidable,  the 
proper  menDS  of  destroyinj;  their  efficacy  have 
not  been  pursued."  So,  an  execution  issued 
after  a  year  andaday  Is  voidable,  but  nol  void; 
even  the  defendant  cannot  attack  It  collaienil1«; 
and  a  levy  und  sale,  made  under  it,  are  sulfl' 
114]  cienl  to  transfer  his  •title.  Freem.  Ei- 
ecutions,  ^  26.  In  Brevard  v.Jona,  SO  Ala.  321, 
942,  this  was  so  held,  and  the  court  remarked: 
"It  can  make  no  difference  it  the  plEiintitf  in 
ezeciiiion  is  the  purcha'^r,  because  Ibp  ques- 
tion is  not  one  of  DOlice,  but  of  the  status  of 
the  eiecu  lion," 

In  t'leele  v,  Tvlailer,  88  Ala.  107,  110.  the 
supreme  court  of  Alabama  referred  to  Morgan 
T.  Etam,  72  111.  5&U,  22  Am,  Rep.  154,  which 
ruled  that  an  execution  was  not  void,  but  void- 
able where  It  issued  on  a  dormant  judgment 
after  the  time  limited  by  statute:  and  Sletrart 
V.  Stocktr,  18  Serg,  &  R  199,  15  Am.  Dec. 
S89,  where  a  similar  ruling  was  made  in  re- 
■pect  of  an  execution  Issued  on  a  judgment 
confessed  prematurely,  contrary  lo  the  (einis 
of  a  bond;  and  the  court  aaid:  "Id  all  such 
caBea,  thouitb  the  execution  may  be  erroneous 
and  irregular,  it  must  be  respected  and  en- 
forced until  vacated  by  a  motion  to  quash,  or 
lo  some  other  manner  prescribed  by  law. 
Freem.  Executions,  g  2S.  And  it  is  the  duty 
ttf  the  party  seeking  lo  take  advantage  of  ir- 
irgularttiee  or  defects  of  thlBcharncterlo  move 
WUh  proper  diligence  at  the  earliest  opportu- 
littj.  Undue  laches  is  treated  as  a  waiver  of 
ttae  rigbl,  and  operates  as  an  irrevocable  re- 
nunciation of  It  Freem.  Executions,  ^^  Td, 
SO.  And  after  a  delay  of  seven  yean  tn  this 
case,  without  explanation  or  excuse,  we  ibink 
the  motioD  comes  too  lute."  And  to  the  aame 
effect  see  Btndtrton  v.  HendeT»on,  66  Ala.  G66, 
556.  Again,  it  is  held  that  executions  issued 
contrary  (o  agreement  between  the  parties  are 
■abject  to  the  same  rules  as  other  premature 
executions.  In  Oxly  v.  Qvinn.  6  Ired.  L.  103, 
44  Am.  Dec.  TO,  it  was  decided  that  a  mem- 
orandum made  on  the  docket,  with  the  con!>ent 
Ot  the  parties  by  the  clerk,  "No  fl.  fa.  lo  issue 
until  October  or  until  ordered,"  was  no  part  of 
the  Judgment,  and  If  execution  were  issued  be- 
fore then  it  was  not  void.  In  Totentend  v, 
FinUaot,  4S  La.  Add.  WO,  which  was  a  suit 
lo  restrain  the  execution  ot  a  Judgment  recov- 
ered in  a  suit  lo  enforce  payment  of  certain 
note*  with  recognition  of  a  mortgage  and  ven- 
dor's privilege.  Ibe  judgment  contained  tbe  fol- 
lowing ilalement,  prepared  and  written  by 
«S8 


Slainiiff's  counsel,  and  Inserted  by  plaiotiS'a 
istruclions;  -The  attorney  of  plaintiff  in  tbl* 
suii  declares  be  haa  been  Inslnicled  not  toaeize 
or  sell  said  "property  before  the  end  [lift 
of  tbe  vear"  and  it  was  held  to  operate  a  stay 
of  execution. 

But  In  tbe  case  in  hand  tbe  Judgment  record* 
are  complete  and  perfect  in  tbemselvet.  and 
executions  were  [hereby  ordered  to  issue.  The 
entries  as  to  stay  purported  to  be  memoranda 
of  an  agreement  of  counsel  were  evidently 
placed  where  they  were  as  memoraodamerely, 
and  did  not  form  part  of  tbe  judfrments.  Even 
it  the  entries  could  be  treated  as  the  act  of  tbo 
court,  and  the  executions  were  Improperly  la- 
sued,  which  Is  not  to  be  presumed  under  the 
circumstances  disclosed  by  this  record,  tbey 
would  not  have  been  abnolutely  void  and  lo- 
capable  of  being  validated. 

So  far  as  appears.  Beebe  never  look  any 
steps  to  quash  the  executions  or  tn  vacate  Ih'e 
levy.  If  any  ground  existed  for  doitij;  so,  anil 
the  evidence  that  tbey  issued  and  were  levieit 
WHS  admilted  without  objection  on  tbe  tri'il. 
We  regard  the  position  now  taken  on  his  be- 
half as  destitute  of  merit.  The  circuit  court 
properljr  excluded  Ibe  deed  of  Msrcb  22.  1S7T, 
and,  Ibis  being  so,  no  error  was  committed  in 
the  cbirpe  to  the  jury. 

Judgment  affirmed. 

Mr.  Jiittiee  Oray,  who  wai  not  present  at 
tbenreument.BOd  Mr.  ./nnfie^  Peckh&m,  who 
was  not  then  a  member  of  tbe  court,  look  no 
pari  in  the  decision. 


STEPHEN  W.  CAttEV  btal..  AppU.. 
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L  No  question  of  Jurisdiction  over  a  tortcloaure 
■ale  or  the  rEndlllna  of  a  decree  lliPrclD  can  bo 
availed  of  In  a  BUtncqusnt  suit  to  annul  tbe  dis 
cree  for  fraud  asaqueetlun  of  Jurlfldlctliiu  which 
can  be  certlBed  for  Ibe  purpose  ola  dlrevtappeal 
froni  ttae  circuit  court  to  the  Supreme  Court  of 
the  Culled  SUtea. 

L  Wbere  tbe  United  BtaUi  ciraolt  court  had  ]a- 
rlsdiolloa  ota  foreclosure  suit  onlr  upon  tli* 
Krouad  of  diverse  clUsensblp.  a  suit  to  vacate 
tbe  deoree  tbeieio  for  oolluslon  atid  fraud  Is  an 
anclllarr  suit  and  a  continuation  of  the  miln 
suit,  and  tbe  JuHsdlction  of  cliat  court  over  It 
rests  on  the  Jurisdiction  over  the  mala  suit,  and 
dei>endi  entirely  on  diverse  cltlcensblp:  and  tbt 
Vcrtm.—A*  Id  iurWIcItnn  nf  ETntlrd  Stata  efrcuft 

wurt  dtpendino  on  partiM  nnd  rtrideact.  set  note 

o  Bmorr  v.  QreenoUKh.  1:  Mi. 
Am  to  ixAonMe  (HmiKijineEi  lo  tnaNe  ntU  lo  br 

>nfuffh(.  nuitIM  oftran>fa-:iel>ennni)tijccllntt:  eoa- 

loni;  TttUlenct  of  aiaUinor,—iee  note  toU'Donaldv. 

imallef .  7:  £9r. 
At   ta  jurlallcttoti  of  United  SInta  courti  over 

■jimmon-iaw  offtrua,  see  note  to  United  Scales  v. 

i^Kilidire.  4:  VH. 
At  lo  Jurl»cllr(iim  of  Ffterat  nncr  OaU  count:  «•- 

Mnifi/nf  Fedtial  ipiatton:  icfiot  c-.nalltutufledtnit 

jnuHlnn.— see  note  to  UnmbUn  v.  Western  I^od 

yi.  r.:  m. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  AppesU  forlbe  Fiftb  Circuitdismlwiag 
an  aucillary  gujt  brougbt  by  Btepbeu  W.  Carey 
tt  al.,  pUfDliftB,  flfEBinst  tbe  Houslon  &  Texas 
Central  Rnilway  Company  et  al.,  to  vacate  »' 
cettalD  decree  and  a  Bale  thereunder  of  the 
property  of  said  compBii}[,  rendered  in  a  fore- 
closure aclioD.     On  motion  U>  dumiu.    DU- 

See  same  case  belon,  49  Fed.  Rep.  488,  52 
Fed.  Rep.  071,  and  same  case  190  (J.  S.  170 
[87:  IMI]. 

Stalement  bt  Mr.  CHitfJvttie*  Fallen 

This  naa  a  bill  filed  \>y  Carey,  a  cMrtn  aud 
resident  of  New  Jersoj.  aud  aeven  otbei  pcr- 
aous.  ciijzt.-n$  and  residents  of  New  Toib  and 
citizens  of  Great  Britain,  respectively,  as  stock- 
bolders  of  the  Houston  &  Texas  Centra]  Rail- 
way Company,  In  Ibeir  own  behalf  aad  Id  be- 
half of  all  others  sirailarly  situated,  in  the  cir- 
cuit court  of  tbe  United  States  for  the  easteru 
district  of  Texas,  against  tbe  Houston  &  Texas 
Central  Railway  Company,  Mo.  1,  a  corpora- 
tlOQ  created  by  aud  existing  under  tbe  Una  of 
tbe  state  of  Texas  and  a  citizen  of  that  state. 
residicR  in  tbe  eastern  district;  the  Houston  & 
Texas  Ceotral  Railway  Company,  No.  2,  like- 
wise a  citizen  of  Texas  and  a  resident  of  Ibe 
eastern  dinltlct;  tbe  Central  Trust  Company  of 
New  York,  a  dtizen  ot  New  York;  the  Fann- 
ers' Loan  &  Trust  Company  of  New  York,  as 
trustee,  a  citizen  of  New  York;  Nebon  S. 
Easloo  and  James  Rintou!,  aa  truitees,  citizens 
and  residents  of  New  York;  Beojsmln  A. 
Sbepberd,  trustee,  a  citizen  of  Texas;  and 
many  other  persons  and  corporaliotu,  citizeus 
of  New  York,  Eeulucky,  Texas,  and  Louis- 
iana; to  Impeach  and  vacate  a  ccrlnin  decree 
of  the  circuit  court  entered  In  Ibe  consolidated 
cause  hereafter  meotioned. 

The  Houston  &  Texas  Central  Railwav  Com- 
pany was  a  corporation  and  citizen  of  the  state 
of  Texas  and  a  resident  of  tbe  eastern  district 


from  Hempstead  to  Austin,  called  tbe  Western 
Division;  and  a  line  from  Bremond  to  Roes, 
known  as  ibe  Waco  &  Northwestern  Division; 
and  a  large  qiianlity  of  lands  acquired  from 
tbe  stale.  The  properly  of  the  compaoy  was 
subject  to  the  lien  of  seven  mortgages,  known  as 
117]  the  main  line  first  •mortgnije,  Western 
Division  drat  mortgage,  Waco  &  North  western 
Divisirm  first  mortgage,  Main  Line  and  West- 
ern Division  consolidated  mortgage,  Waco  & 
Norlhweslern  Division  consolidated  mortgage. 
Income  and  indemnity  mortgnge,  and  general 
mortgage.  The  company  made  default  Janu- 
ary 1,  1885,  in  tbe  payment  of  Inlerest  on  its 
niHln  line  first  mortgnge  bonds  and  Its  Western 
Division  drst-mortgHge  bonds.  On  Februat^ 
11.  1S85,  Nelson  8.  Easlon  and  James  Rintoul, 
Htixens  and  residenla  of  the  state  of  New 
York,  trustees  under  the  main  line  first  mort- 
Ml  V.S. 


gage  and  Western  Division  first  mortgage, 
filed  tbeir  two  bills  in  equity  in  the  circuit 
court  of  the  United  Stales  for  the  eastern  dis- 
trict of  Texas  against  tbe  Houston  &  Teiaa 
Central  Railway  Company  as  a  corparatioa 
and  citizen  ot  the  state  of  Texas  for  the  pur- 
pose of  enforcing  tbe  trust  provided  in  tbo 
mortgages,  protecting  the  trust  property,  ob- 
taining prucvedlngs  for  Ibe  aale  ot  certain 
lands  covered  by  the  mortgages,  and  for  otlier 
relief;  and  prayed  for  an  accounting,  an  In- 
junction, a  decree  of  aale  of  part  ot  ilie  trust 
property,  and  for  a  receiver.  Thesesuits  wern 
numbered  1H8  and  181  on  tbe  equity  docket. 
The  railway  company  appeared  and  aoawerad 
these  bills. 

On  February  IS,  1B86.  the  Southern  Derel> 
opment  Company,  a  corporation  organized 
under  the  laws  of  California  and  a  citizen  and 
resident  of  that  slate,  In  its  own  behalf  and  In 
liehatt  of  all  jther  persons  similarly  situated, 
who  miffht  Intervene  in  the  suit  to  protect  thdr 
own  Interests,  filed  Its  bill  of  complaint  In  tba 
circuit  court  against  the  railway  company  as  » 
corporation  organized  under  the  laws  of  Teus, 
alleging  among  other  things  that  it  was  acred- 
itoT  of  the  defendant  tor  large  sums  advanced 
for  supplies,  labor,  operating,  and  managing 
expenses,  and  other  necessary  expenses,  whicb 
defendant  had  promised  to  pay  out  of  its  earn- 
ings: that  Ibe  indebtedness  was  in  equity  « 
charge  upon  defendant's  income  and  property; 
tbat  there  had  t>een  a  diversion  ot  tbe  incoma 
and  that  by  reason  thereof  a  Hen  bad  resulted 
in  complatuant'a  favor  which  it  was  entitled  to 
haveenforced.  Tbe  bill  alleged  the  absolute  In- 
solvency of  the  railway  company,  and  that  losi 
and  injury  would  be  occasioned  by  a  sale  of  the 
property  *in  parcels,  and  praved  for  the[l  18 
uppoIotQient  of  receiveiB  and  the  payment  of 
complainant's  claim  out  of  the  rents,  revenues, 
and  earnings  of  ibe  properly.  Tbe  railway 
company  appeared  in  this  suit,  which  was 
numbered  18G.  and  on  February  20,  188S,  an 
order  was  made  by  the  circuit  court  sppolntlng 
Benjamin  O.  Clark  and  Charles  DlUingbam 
Joint  receivers  of  all  the  property,  real  and  pw> 
sonsl,  of  said  company.  On  the  succeeding 
SOih  of  April,  tbe  Southern  Development  Com- 
pany amended  lis  bill,  making  Nelson  B, 
Ea!<ton  and  James  Rintoul.  trustees,  the  Fann- 
ers' Loan  &TruslCompanv,  acorporatiOD and 
citizen  ot  the  stale  of  New  York,  and  Benjamin 
A.  Sbepberd,  trustee  under  tbe  income  and  In- 
demnity mortgage,  a  citizen  of  Texas,  and  n 
resident  of  tbe  eastern  district  of  that  state, 
defendants  thereto,  and  praying  tbat  accounta 
might  be  taken,  liens  and  encumbrances  mar- 
shaled, net  earninn  applie<i.  and  if  the  smounta 
realized  should  not  be  sufficient  for  tbe  pay- 
ment of  the  claim,  tbat  tbe  property  should  he 
sold  for  that  purpose.  The  railway  company 
answered  the  bill  on  its  merits,  and  the  defend- 
ants  Easton   and   Rintoul,  trustees.  Bled  d» 

March  le,  1885,  the  Farmers'  Loan  ft  Trust 
Company,  a  corporation  and  citizen  ot  New 
York,  filed  Its  hill  in  equity  inihe  clrcullcourt 
against  tbe  railway  company,  which  was  num- 
btred  188 on  tbe  equity  docltet,  sllegine  tbat 
it  wm  the  trustee  under  the  Waco  &  North- 
weatcrc  Division  first  and  coneolidated  mort- 
gages,and  tbe  Main  Line  and  Western  Divlsioo 
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coDHOlidBted  mortgspn;  tbat  llie  roortgsgon 
bad  violated  matij  of  tbcir  aKreeiiiL'DU  and  ibM 
deFault  bad  been  made  Id  ihe  pH^rmPDt  of  Id- 
tetcsti  tbat  the  company  was  InsoWeDt:  tbat 
the  aullsberEfnberore  mentioned  nere pending; 
tbat  Ihe  trust  property  whs  Id  jeopardy;  andlt 
prayed  for  an  sccounliDg,  lojunclion,  and  a 
decree  of  aale  of  part  of  the  trust  property  and 
for  a  receiver  of  all  the  property  of  every  de- 
■cripllon  of  Ibe  railway  company,  nith  tbe 
luual  powers.  The  rail  way  company  aoawered 
tbis  bill  on  tbe  merils,  June  22.  IsA. 

The  clrcuilcourt  made  three  orders  on  May  7, 
]RaG,  In  tbese  caaea:  In  No.  186,  aa  to  anlea  of 
lands  and  tbeir  proceeds,  and  directing  tbe  re- 
ll»]celverB  to  accouol;  In  Noa.  IBS  aud  •104; 
making  that  order  applicable  to  Ihoee  casea.  and 
InNo.  ISS.maklng  ibe  sameorder  ai  to  Ibat  case. 

January  31,  1H80,  Easton  and  Rinloul,  trus- 
tees in  Ibe  Ino  mortgages  Invoked  in  Noa.  188 
and  1H4.  ciliiena  of  the  slate  of  New  York, 
flled  two  other  bills  in  equity  for  the  foreclos- 
ure and  sale  of  the  railway  properly  covered 
by  those  morteages;  tbat  to  foreclose  tbe  main 
line  Brat  mortgage  was.numberedl9tj,  andthst 
to  foreclose  tbe  Wesiem  Division  flnt  morigage 
was  numbered  199.  In  No,  1118  complainnnls 
made  the  Houston  &  Texas  Geutral  Railway 
Companv  and  Benjamin  A.  Shepherd,  a  citizen 
and  resident  of  Texas,  and  trustee  under  the  in- 
come and  IndemDitvmortgage.defendants.  and 
as  10  Tbe  Karmers  Loan  &  Trust  Company 
averred  Ibat  as  trustnes  under  the  mortgages 
or  deeds  of  trust,  "bereinarter  described,  Ibat 
company  would  be  found  beneflted'by,  and  it 
ii  to  their  advantage  that,  the  judgment  and 
relief  hereinafter  prayed  for,  or  some  part 
thereof,  should  be  granted  to  your  orators. 
That  said  property  covered  by  (lie  inid  first 
mortgage  on  said  main  line,  as  well  as  all  the 
Other  property,  assets,  and  effects  of  said  rail- 
way company,  being  now  In  tbe  bands  of  tbis 
court,  by  Ibe  receivership  exIstlDg  In  respect  of 
the  same,  and  your  orators  thereby  being  re- 
quired by  law  to  Institute  Ibis  action  In  this 
court  and  to  come  before  this  tribunal,  in  order 
to  reach  the  properly  in  its  possesaion,  and  to 
obtain  its  rights  cnncernlng  tbe  same,  and  all 
tbe  parties  Iniercsled  in  the  property  covered 
by  said  mortgage  on  the  main  line,  as  well  as 
all  the  other  mortgages  and  properly  of  said 
railway  company,  being  now  before  ibe  court 
Id  said  actions  hereinbefore  described  as  Noa. 
183,  184,  185,  and  188,  on  the  equity  docket  of 
ihia  court,  the  said  Farmers'  Loan  &  Trust 
Company  may  and  abould  be  made  a  party  de- 
fendant in  this  cause  irrespective  of  Itscltizen- 
■bip.  And  said  corporalion  should  be  brought 
Id  as  a  defendant  herein  by  the  order  and  di- 
rection of  this  court,  and  sbould  be  bound  by 
the  judgment  and  proceedinjfs  herein," 

The  record  does  not  show  that  this  company 
was  made  a  defendant  or  appeared  at  tbis  stage 
of  tbe  proceedings. 

In  No.  190  the  same  parties  were  joined  ai  de- 
ISOJfendsntsand  *a  like  averment  made  as  to 
tbe  Farmers'  Loan  &  Trust  Compaoy.  Process 
was  issued  UDder  both  of  tlieiie  bills  againattbe 
railway  company  and  Shepherd,  trustee,  and 
duly  served  upon  them.  Thereafter,  and  on 
April  34,  1B8B,  the  Farmers'  I,obo  ft  Trust 
Company  flled  a  hill  in  equity  in  tbe  circuit 
court  for  the  foreclosure  of  tbe  general  mort- 


gage, which  waa  numbered  SOI  Tbe  railway 
company  was  made  sule  partv  defendanl,  and 
The  bill  prayed  for  a  sale  of  all  the  properly  of 
the  railway  company  to  satisfy  the  mortgage 
debt.     Process  waa  issued  and  served. 

On  Uhj  26,  1886,  ao  order  was  enlered  by 
Mr.  Juatttt  Woods  and  tbe  circuit  judge  in  the 
six  suits  upon  Ibe  mortgages,  whereby  it  waa 
ordered,  adjudged,  end  decreed  Ibat  no  further 
proceedings  should  be  lakeo  In  ciiuscs  Nos. 
183,  184,  and  188,  without  notice  lo  the  rail- 
way company,  and  that  causes  No*.  196,  190, 
and  201  should  be  consolidated  under  No.  IDS, 
under  the  name  and  style  of  "Nelson  S.  EaE^loli 
and  James  Rinloul,  Trustees,  and  the  Farmers' 
Loan  &  Trust  Company,  Trustee,  against  The 
Houston  &  Teias  Cer)tral  Railway  Company 
and  Benjamin  Shepherd,  Tnialee,  consolidaied 
cause;"  tbat  In  said  cause  Boston  and  Rintoul 
should  aland  as  complainants  as  trustees  under 
Ihe  mortgage*  made  by  tbe  defendant  railway 
company,  dated  respectively  July  1.  1866,  and 
December  21,  1B70:  that  the  Farmers'  Loan  &, 
Trust  Company,  eiprecsly  asaeniiog  thereto, 
should  stand  as  complaiaaot,  as  trustee  uniler 
the  mortgages  made  by  the  railway  company. 
dated,  respecilvely,  June  16.  1878,  October  1. 
1872,  May  1.  1876,  and  April  1,  1881;  Ibat 
Shepherd  should  aland  as  defendant,  as  Iruatee 
under  Ibe  mortgage  made  bv  Ibe  railway  com- 
pany, dated  May  7,  1877;  tliat  tbe  bills  iiled  In 
causes  Nos.  198,  199,  and  201  should  stand  as 
bills  in  the  consolidated  cause,  and  might  be 
amended  by  either  complainant,  as  It  might  be 
advised,  and  that  any  party  mi^ht  file  an  an- 
swer to  any  original  or  amended  bill;  and  thiit 
in  case  any  ont  or  more  of  the  bills  flled  by  the 
complainants,  in  tbe  causes  consolidated,  should 
be  finally  dismissed.  Ihe  remaininii  bill  or  bills 
sbould  coDIiaue  lo  stand  as  tbei>IU  in  suib 
consolidaled  cause.  On  ihesamedayan  order 
was  made  in  said  ■consolidated  cause  [1^1 
No.  1S8,  appointing  Nelson  8.  Esston,  James 
Rinloul,  and  Charles  Dillingham  receiven  of 
all  the  properly  of  the  railway  company,  and 
dlreclioz  Clark  and  Dillingham,  as  receivers  In 
No.  ISn.  lo  immediately  transfer  and  deliver 
■II  said  property  to  the  receivers  so  appointed. 
May  27,  1886,  and  after  the  possession  of  all 
the  property  lo  coatroversy  had  passed  into  the 
bands  of  Easton  aud  Rintoul  and  Dillingham, 
■a  receivers,  Ihe  court  made  a  decree  dUmis*- 
ing  the  bill  of  Ibe  Southern  Development  Com- 
pany in  No.  IBS  for  want  of  equliv,  aud  de- 
clared and  directed  tbat  "all  saia  property 
being  DOW  in  tbe  custody  of  the  court,  and 
such  custody  and  control  being  continuous, 
the  entry  of  this  decree  shall  operate  ip»B]'atto 
a  transfer  of  the  legal  cusiody  of  said  properly 
from  said  Clark  and  Dillingham  to  said  re- 
ceivers in  No.  198."  Various  amendmeuts 
were  subsequently  filed. 

The  railwav  company  answered  lo  consoli- 
dated cause  ^o.  198,  September  8,  1886.  Tbe 
Farmers'  Loan  &  Trust  Compaoy,  thoucb  co- 
complainant  in  Ibe  coomlidated  cause,  an- 
swered Ihe  bills  of  Eastooaod  Rintoul,  trustees. 
Auaust  2,  1886. 

On  April  30,  1888,  Shepherd,  trustee,  with 
leave  of  court,  filed  a  cross  bill  in  No-  198  to 
foreclose  Ihe  Income  and  indemnity  mortgage, 
and  the  railway  company  answered  admittraf 
tbe  trutb  thcteof. 
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On  Mbj  1, 1898,  the  Farmer*'  Loan  &  Trnst 
Compnnj  lllcil  billi  JD  Ibe  unlureof  crou  bllU. 
viib  tpnve  of  court,  to  forcclnse  Itae  MaiD  Line 
aoil  Western  Division  consolidal^d  morlgRfEe 
and  the  Waco  AMorUiwealpm  DivisioQ  coogol- 
id.ited  morlgBce.  Tbe  railwaj  compaDy  ho- 
■wered  tbeae  bills  Ha;  2, 1B6B.  sod  Ihe  Farmpre' 
Loao  &  Trust  CotopaDT  anan'ered  Sbepberd's 
cro«8  bill  OQ  the  lame  day.  All  the  mortgaces 
were  thus  under  foreclosure  except  the  Waco 
&  Nonbnesiern  DivlaloD  Aral  mortRape. 

On  May  4.  \B8S,  the  coun  marie  its  decreeof 
forclosure  aod  sale  in  consolidated  cause  No. 
IM.  Tbe  property  nns  sold  uoder  the  decree 
BepTember  8,  IbSS,  at  Qalvesion,  Teias.     The 

Eroperly  covered  by  the  Wacii  &  Northwestern 
livisioD  flrat  mnrtKage  was  purcha^il  subject 
ll£t£]  to  that  *iiiort|[)ige  bv  George  E.  Ddwos 
for  t:i5,000,  and  all  ilie  resldnp  of  the  property 
of  the  railway  company  nas  sold  (o  Frciierlck 
P.  Olcott,  president  of  the  Central  Trust  (Jom- 
pspv,  for  $10,590,000.  The  sale  wa«  duly  con- 
firnied  December  i.  1638. 

On  December  23,  1889.  Carey  and  othen.  as 
■tocbbolders  of  tbe  Houston  &  Texas  Central 
Bailwny  Company,  died  their  bill  In  the  cir- 
cuit court  for  tbe  vacation  of  said  sale  and 
decree,  and  an  amended  bill  Februnn*  18,  IBUO. 
The  contenia  of  Ibese  pleadiogs  are  liirgelj  set 
iforlb  in  Carev  v.  llmiHon  <e  T.  C.  H.  Co.  l-W 
U.  8.  170  [37:1041].  The  gravi.mcn  of  Ihe 
bill  was  thai  the  decree  whs  entered  through 
collusion  and  fraud.  Brii-flv,  the  bill  allegt^l 
thai  prior  to  1888,  dcfendant^uniingion.  who, 
with  tiis.issocinips,  coDlrolled  IheSoutiiern  De- 
velopmenl  Conipnay,  formed  ■  syndicate  with 
tfaein  for  Ihe  puri«$e  of  acquirinf;,  iu  hfsown  in- 
lere<i  and  in  tbe  interest  of  that  company,  and  of 
tbe  Southero  Pacitic  Company,  the  control  of 
IheaoursioD  .t  Texas  Central  RailwayCompaoy 
1b  sucb  manner  Ihat  the  railway  might  be  run 
•olely  in  the  inierest  of  Ibe  syndicate  and  the 
Bouinern  Pacific  Company,  (be  rights  of  the 
■lockbotden  lieioft  effectually  shut  out  and 
barred.  Tbe  bill  further  alleged  that  in  Jeo- 
uary,  1685.  tbe  holders  of  tbe  first  mortgage 
bonds  presented  their  coupons  for  paytnent, 
■nd  it  was  FraudtileDtly  conlrived  by  Hunting- 
ion  and  hia  Bssociates  so  that  Ibe  coupons  were 
cashed  anil  secretly  taken  up  by  tbe  Southern 
DevetoptneDt  Company,  without  notice  to  the 
holders  thereof;  that  thereupon  that  company 
commenced  suit  against  tbe  Houston  &  Texas 
Central  Rntiway  Companjin  the  circuit  court, 
and  in  February.  IBSS,  the  appointment  of  re- 
ceivers was  procured  in  Ihat  suit,  (be  order 
being  made  wiib  the  consent  of  the  rat1«-ny 
compatiy  through  its  solicitors;  Ihat  subse- 
quenllv  defendants  Easion  and  Rioioul,  trus- 
tees, filed  tbeir  bllts  In  tbe  circuit  court  for 
foreclosure;  and  the  Farmers'  Loan  ft  Trust 
Company  filed  lis  bill,  which  saiii  bills  were 
numbered  103,  196,  end  201.  and  tbe  ciiu^es 
were  by  consent  consolidated  as  So.  198;  that 
thesuit  of  the  Southern  Development  Company 
was  dismissed,  end  thereupon  receivers  of  the 
1231railn-ay  company  were  •appointed  in  the 
CODSolidated  cnuse.  the  company  through  their 
connsel  consenting.  It  was  also  averred  that 
Id  none  of  Ihe  morignRcs  nas  it  provided  that 
the  failure  lo  pay  inle/est  upon  any  of  the 
bonds  should  lie  lattcii  to  precipitate  the  ma 
turitf  of  tbe  principal,  nor  did  they  providi 


for  noi  permit  tbe  sale  of  tbe  railway  prior  to 
the  maturity  of  (be  principal  of  the  bonds;  ■nil 
that  tbe  answer  of  tbe  railway  company  Inaaid 
suits  expressly  denied  that  the  principal  sum  of 
tbe  bonds  had  become  due  or  demandable.  and 
averred  that  Ibe  court  bad  no  power  lo  decree 
a  sale  of  the  railway  prinr  to  tbe  mniurltr 
thereof  or  prior  to  the  taleot  tbe  laods  covered 
by  tbe  mortgages. 

The  bill  then  set  up  an  agreement  for  tbe  r» 
organization  of  tbe  railway  company,  and  al- 
' — -1  that  in  pursuance  thereof  and  of  Ibe 
ne  mapped  out,  complainants  in  the  con- 
soiiilated  causes  applied  for  and  on  consent  pro- 
i-uied  to  be  entered  tbe  decree  of  May  4,  1888. 
for  the  foreclosure  of  tbe  mortgages  and  a  aala 
of  the  property,  and  the  sale  followed  accORl- 
Inslv. 

The  Hi!  charged  that  "ihe  laid  decree  wu 
anil  is  ahsuhitely  invsTid  and  void  and  beyond 
the  potter  of  tbe  conrt  lo  grant;  that  there  wu 
—  foimdation  for  paid  decree  or  juriKdiclion  io 
:  court  to  award  it.  and  that  the  same  wu 
entered  by  consent  and  agreement  and  wltfaont 

ly  in  vest  lira  lion  or  adjudication  by  the  court. 

It  was  Ihc  result  of  agreement  s'iniply,  and 
was  procured,  as  compluloanls  allege  on  in- 
formation and  belief,  by  collusion  and  fraud 
on  the  pari  of  said  HunliogtoD  and  his  ■■•» 
elates  and  Ibe  directors  and  officers  of  mIM 
tlouston  &  Texas  Central  Railway  Compnnv. 
and  was  and  Is  a  part  of  the  scheme  to  acijafrB 

C*se«Monof  said  rail  way  in  the  interest  of  said 
nnting'on  and  tbe  said  Southern  Pacific  Con- 
panv  wiihout  regard  to  the  rights  or  inlemU 
of  the  holders  of  the  stock  of  the  said  comfiany 
No.  1  and  in  direct  disregard  of  the  provision! 
and  terms  of  tiie  mortgaires;  that  Ihe  defenaci 
interposed  that  the  principal  of  Ibe  morlgagei 
had  not  become  due  and  that  the  said  railwaj 
could  not  l>c  sold  without  a  sale  first  of  the 
lands,  and  tbe  other  defenses  interposed  were 
■ubstnntiniiy  abandoned  and  wllbdrswn  as  part 
*uf  the  said  wrongful  and  fruudulcnt  [184 
scheme  herein  referred  to;  that  tbe  said  di'fenaca 
were  never  cuhmiiied  totbecourt  fnradjudles- 
iionordttenninalion.norwasevidenL'elK'nrdor 
offered  lo  sii^uiin  Ibe  same,  but  tbe  decree  WM 
the  result  of  the  aureemenl  which  Ibe  bond- 
holders bad  made  with  the  said  Southern  Pacif- 
ic Company  and  Central  Trust  Company,  and 
Ihc  rights  of  the  siockhoidera  were  not  ixmiiM- 
ercd  or  protected  by  any  of  the  parties  lo  tbe 
record  iu  said  cause,  nor  submitted  lo  llie  court 
for  adjudiration  or  investiuHlion,  nor  were  tbe 
stockholders  In  any  way  advised  or  permitted 
10  be  informed  of  the  transaction  berein  com- 
plained of." 

it  was  further  averred  tbat  the  decree  fixed 
no  amiiuot  due,  and  no  amount  which  tbe 
compnny  was  required  to  pay  to  redeem,  and 
that  it  contradicted  tbe  provisions  of  Ibe  mort- 
gages. 

The  organizalioD  of  a  company  styled  the 
Houston  £  Te\as  Central  Railway  Company, 
designated  in  Ihe  bill  as  No.  2,  afier  possesaton 
under  tbe  sale  nas  acquired  for  Ihe  purpoaeot 
operailag  Ibe  railway,  was  llien  setup,  and  tbe 
terms  on  which  the  .>tockholders  of  the  original 
company  were  informed  September  1,  1B8B, 
they  could  participaie  lo  tbe  new  company, 
which  required  payment  of  an  enortnoui  and 
unncceuary  aasess'menl,  and  conalituied  an  a^ 
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tempt  to  compel  tbe  stockholden  of  coropiD;  ' 
No.  1  lo  lurn  over  tbeir  slock  to  HuntiDtrlon 
tod  bii  associaiea,  elc.  Tbe  prajer  of  tbe  bill 
was  Ibal  ibe  decree  rendeted  by  tbe  court  Hay 
4,  VfSV.  io  tbe  coDBolidiited  cauee,  be  vacaied 
and  set  aside  and  adludsed  lo  be  fraudulent, 
collusiTe,  illegal,  and  void,  and  (bat  complain- 
anra  t>e  permitted  to  iatervene  and  become 
pariieB  defendant  in  aald  suit,  and  be  heard 
and  defend  tbe  wme;  tbat  tbe  sale  of  tbe  rail- 
wav  and  taods  of  tbe  Houston  &  Texas  CeD- 
(ral  Railway  CompaDj,  No.  I,  under  said  de- 
cree be  vacated  and  set  aside,  and  tbe  said  rail 
tray  and  lands  be  rextoreil  to  (he  posseesion  of 
the  receivers;  tbat  defendants  be  enjoined  lem- 
poraritf  and  perpetuallj  from  delivering  or 
recordinz  any  mortt(Bi;e  upoD  the  property  of 
tbe  company  referred  lo  in  said  decree,  and 
from  issuing,  alicnailng.  or  parting  wilb  any 
of  the  shares  of  stock  of  tbe  new  or  reorganized 
125) 'Houston  A  Texas  Cenirat  Kuilroud 
Coaipaoy,  No.  2,  or  any  bonds  secured  by  mort- 

esge  iipOD  any  properly  claimed  lo  bepo5«^ssed 
y  said  company,  or  any  stock  or  b  'uds  issued 
orintended  to  be  issued  pursuant  to  tbe  reorgan 
iialion  agreement;  and  for  fcenersl  relief. 

The  principal  defendants  at  first  demurred, 
•Dd  Ibeo  answered  tbe  hill,  denying  tbealle^a 
tlons  upon  which  complainants  sought  to  im- 
peach Ibe  validity  of  the  decree  of  Ibe  circuit 
court  in  the  foretloBure  proceeding's  and  other 
transactions  referred  to.  Complainnnis  filed 
replicatioi  '        -■      • 

dtnte  lita 
a  R  ft.  45  Fed.  Hep.  4IJB. 

Tbe  cause  came  on  for  final  hearing  on  Ibe 
pleadings  and  proofs  November  10,  1^2,  and 
tbe  circuit  court  entered  »  final  decree  dismiss 
iog  the  bill  as  lo  ell  the  defendants  with  costs 
Caret  r-  BovOon  AT.  C.  R.  Co.  GS  Fed.  Itep. 
671. 

ComplaiDanta  prayed  two  appeals  from  Ibis 
decree,  one  to  tbe  circuit  court  of  appeals  for 
tbe  fifth  circuit,  and  the  other  to  Ibis  court 
Tbe  appeals  were  allowed,  cltatinns  issued, 
and  as.iignmenlB  of  errors  filed.  On  motion  of 
appellees,  tbe  appetd  lo  Ibis  court  was  dls 
missed  November  18, 1893.  Carey  v.  llouiton 
<C  T.  C.  B.  Ob.  150  U.  8.  170  [87: 1041],  Tbe 
case  on  tbe  appeal  taken  to  the  circiiil  court  of 
appeals  was  heard  by  tbat  court,  Circuit  Judge 
McCormick  presiding,  and  on  Juoe  5, 1SB4,  be- 
ing one  of  the  days  of  November  term,  1898,  a 
decree  was  rendered  affirming  the  decree  of 
Ibe  circuit  court. 

May  2.  1B9G,  a  petition  was  presented  lo 
Circuit  Judge  HcCormick,  praying  Ibe  allow- 
ance of  an  appeal  from  tbe  decree  to  this  court. 
Wbicb  on  the  same  day  was  allowed  by  an 
order  la  writing  upon  tbe  petition,  and  at  the 
same  time  a  cTtsilon  was  eigaed.  and  a  cost 
bond  approved.  The  petition  for  appeal  and 
the  order  allowing  the  same  and  Ibe  honil 
and  assignment  of  errors  were  all  filed  May  2, 
1885,  in  the  offlce  of  tbe  clerk  of  the  circuit 
court  of  appeals  The  record  was  tiled  here 
June  4,  189i!,  and  appellees  now  move  to  dls- 
tnisa  the  appeal. 

Ifetn-t.  4,  Habler  Aahton.  E.  B.  Kmtt- 
■ehnltt,  and  Adrl&n  H.  JoUne  for  appel- 
lees, in  favor  of  motion  to  dismiss. 

Mettn.  JafllM-Mti  Clusn41«r.  A.  t.  Dit- 


tenhoefer,  Oeorg^e  Clark,  and  Ruas«U 
H.  Landkle  (or  appellanla,  in  oppuajlion  lo 
motion. 

Mr.  OAief  Juttiee  Fnller  delivered  the  opln- 
Ion  of  tbe  court: 

By  the  5tb  section  of  the  judiciary  acl  of 
March  3,  1861  (26  Stst.  at  L.  836,  cbnp.  517), 
it  Is  prnvided  that  appeals  may  be  taken  from 
the  circuit  courts  directly  lo  this  court  "in  any 
case  in  which  tbe  Jurisdiction  of  tbe  court 
is  in  issue:  in  sucb  cases  (he  question  of  juris- 
diction alone  shall  be  certified  (o  (he  Supreme 
Court  from  tbe  court  Itelow  for  dcelsion." 
And  we  bcid  in  respect  of  tbe  direct  appeal  to 
Ibis  court  taken  from  the  decree  of  the  circuit 
court  in  this  cause  that  sucb  an  spiteal  was  not 
authorized  simply  because  tbe  jurisdiction  of 
tbe  circuit  court  over  anotlier  suit  previously 
determined  by  the  same  court  might  he  In- 
volved, and  we  said:  "It  Is  tbe  Jurisdiction  of 
the  court  below  over  tbe  pariinilor  case  in 
wbicb  Ibe  ap|)eal  from  the  decree  therein  is 
prosecuted,  thai,  being  in  issue  and  decided 
agiilDst  the  parly  raising  it  and  duly  certified, 
juBiifles  such  appeal  directly  lo  this  court 
This  suit  to  impcHCli  the  decree  of  May  4. 18t>8, 
and  to  prevent  tbe  consummation  of  I  he  al- 
leged plan  of  reoriinnization.  was  a  cepHnile 
and  distinct  case,  so  far  as  this  inquiry  Is  con- 
cerned, from  the  suit  to  foreclose  Ihe  mort- 
gages on  tbe  railroad  projieriy;  and  noQiieflioa 
of  jurisdiction  over  the  foreclosure  suit  or  Ihe 
rendition  of  the  decree  passed  therein  csn  he 
availed  of  to  sustain  tbe  present  nppeni  from 
tbe  decree  in  this  proceeding."  Carfv  v.  ffDvt- 
lon  a  T.  a.  R.  Co.  150  6.  6.  170.  180  [37; 
1041,  1044]. 

We  are  quite  content  with  Ihe  conclusion 
there  reacbed.for  this  suit  is  in  itself  unquestion- 
ably a  dielioct  suit  io  tbe  sense  in  which  those 
words  were  used  in  ulsposiog  of  ibc  former 
appeal;  and  in  respect  of  it  tbe  Jurisdiction 
of  the  circuit  conrt  was  not  in  issue,  nor  was 
any  question  of  •Jurisdiction  certified.  [11S7 
Carey  and  bis  cocompiainanls  did  not  Intervene 
Id  consolidated  cause  No.  198,  and  seek  to  have 
the  question  of  the  jurisdiction  of  (he  circuit 
court  therein  certified  to  this  court  and  appeal 
directly  llierelrom,  nor  did  tbey  file  a  bill  of  re- 
view for  error  of  law  apparent  in  tbat  tbe  cir- 
cuit court  took  Jurisdiction  as  a  court  of  tbo 
United  Slates.  Tbe  gravamen  of  the  bill  thev 
did  file  was  fraud  and  cnllusinn,  and  the  al- 
legations of  want  of  Jurisdiction  relate  to  pre- 
maturity Id  tbe  attempt  to  foreclose  ortooiher 
matters  not  bearing  un  the  jurisdiction  of  the 
Federal  courts  as  sucb.  And  the  prayer  waa 
that  the  decree  be  vacated  and  adjudged  fraud- 
ulent, collusive,  illegal,  and  void;  that  com- 
Elainsnts  might  be  oermltted  to  Intervene  and 
ecome  parlies  defendant;  that  the  aale  of 
the  railroad  and  lands  of  tbe  company  under  (be 
decree  be  vacaied  and  set  aside;  "and  the  said 
railway  and  lands  be  restored  to  tbe  poasessiou 
of  tbe  receivers  appoioled  by  this  court  or  sucb 
other  officers  or  receivers  as  tbe  court  maj 
name;"  for  Injunction  and  general  relief. 

But  tbe  question  now  before  us  is  whethar 
the  decree  of  tbe  circull  court  of  appeals  af- 
firming the  decree  of  Ihecircuit  court  upon  tlM 
merits  Is  made  final  by  the  Olb  section  of  Iba 
act  of   March  S,  1891,  which    provide*  tbat 
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"tbe  jDdgment  or  decreM  of  tbe  circuit  court  of 
•ppeals  aball  be  AdnI  fa  all  casn  In  whlcb  tlie 
JuMBillctiaii  la  dependeal  entlrelj  upon  Ibe  op- 
posile  parlleii  to  tbe  lult  or  controversj'  being 
ftll'DS  end  ciliEeni  of  Ibe  Uoited  Stales,  or 
citlzcD*  oF  different  ilate*;  iIbo  in  all  cases 
arialDg  under  tbe  patent  lain,  under  the  rerc- 
Due  laws,  and  UDOertbe  crimiDal  laws,  and  In 
idmirally 


the  Uoited  States  bsTe  oiieltiBl  cognizance, 
enumerated  In  the  let  section  of  4be  liidlcl 
X  of  March  3,  1887  {U  Stat  at  L.  SQ2,  chap. 


878)  as  corrected  by  the  act  ot  Auguat  18,  1 8a8 
<!6  gut.  at  L.  4S8.  chap.  8M). 

It  is  denied  tbal  tbe  Jurisdiction  of  the  cir- 
cuit court  In  tbe  preseut  auit  depended  entirely 
or  at  all  upoD  tbe  fact  tbst  the  opposite  parliea 
were  citizens  of  diftereot  states,  and  Insisted 
128]  that  Jurisdiction  waa  eoterlalned  be- 
cause It  was  a  bill  to  set  aside  a  foreclosure  de- 
cree entered  io  the  circuit  court  by  consent  and 
in  pursuance  of  a  f  tauduleni  plan  to  reotinnize 
Ibe  company,  and  tbe  rti  waa  in  poasesaion  of 
the  court  whether  "rlphtfuHy  or  wrongfully." 
Tbe  ground  of  jurisdiction  thus  suKgesIrd  is 
DOl  a  ground  of  Fedent  JurisdlctloD,  but  of  tbe 
exercise  of  the  power  of  courta  of  superior 
general  Jurisdiclioc ;  and  It  undoubtedly  eiista 
over  all  auili  anil  proceedings  ancillary,  aux 
iliary.  or  auppiemenlal  1o  otbcr  Bulla,  of  which 
tbe  ciri'uil  courls  have  cognizance  aa  courts 
tbe  Unitfd  Slates. 

Tbe  cbaracier  of  thta  Jurladtctlon  Is  thus 
IrpBleii  by  Jfr.  Jvitice  Miller  In  ftitwiviee  it 
M.  R.  Co.  V.  SoutUT,  69  U.  S,  2  Wall.  609.  633 
flT:  S86,  89S].  where,  speahing  for  tbe  court, 
be  aald;  "It  la  not  a  question  whether  the  pro- 
ceeding is  sup  pic  menial  and  ancillary  oi  is  in- 
dependent and  orieinal,  io  tbe  sense  of  tbe 
rules  of  equitr  pleading;  but  whether  It  Is  sup- 
plemenUl  aoQ  ancillary,  or  ia  to  be  considered 
«Dtiie)y  new  and  original,  In  ibe  sense  whicb 
tbia  court  baa  aanctloned  with  reference  to  the 
line  which  divides  the  jurisdiction  of  ihe  Fed- 
er»l  courts  from  thai  of  the  slate  courts.  No 
one,  for  instance,  would  bcHlinie  to  Bay  that, 
according  to  the  English  chancery  practice,  a 
bill  lo  enjoin  a  judgment  at  law  is  an  original 
bill  in  the  chancery  sense  of  tbe  word.  Yet 
tbis  court  baa  decided,  many  times,  that  when 
a  bill  is  filed  In  tbe  circuit  court,  lo  enjoin  a 
Judgment  of  that  (»urt.  It  Is  not  to  be  conald- 
«rea  as  an  original  bill,  but  as  a  conttnualioo 
of  the  proceeding  at  law;  so  much  ao  that  the 
court  will  proceed  in  Ihe  Injunction  suilwlthout 
iCiual  service  of  sabpoena  on  Ibe  defendant, 
and  Iboni^b  he  be  a  citizen  of  another  state. 
If  be  were  a  party  lo  the  judgmenl  at  law." 

In  RauK  T.  UleAer,  166  U.  B.  47  [89:  Ml], 
we  have  already  adjudged  that  the  6lb  aectlon 
ftutborizes  no  app^  lo  this  court  from  a  de- 
cree of  a  circuit  court  of  apprals  Id  an  aocll- 
laiy  or  supplemental  suit  or  proceeding  in  the 
drciiil  court,  where  tbe  jurisdiction  of  that 
conrt  In  tbe  malo  or  original  suit  depends  en- 
tirely upon  tbe  partlea  being  citizens  of  dilferenl 
•tatea.  In  that  case  tbe  main  foreclosure  ault 
lS9]was  between  *cillzensof  different  stales, 
■od  recelvera  had  been  appointed.  A  proceed- 
faif  by  foterrentioi)  was  afterward*  instituted 
In  tbe  circuit  conrt  agaliut  tbe  ncetTen,  who 
ICl  V.  & 


appealed  to  tbis  court  from  tbe  decree  ot  lh« 
circuit  court  of  appeals  against  tbem,  and  tho 
appeal  waa  dismlased  because  the  opposite  par- 
ties lo  tbe  forecloaura  ault  were  clllzrni  of  dif- 
ferent stales,  and  tbe  decree  was  Iherefor* 
made  final  by  tbe  statute.    And  we  said: 

"And  since,  where  jurisdiction  would  not 
Obtain  in  an  independent  ault.  an  Inlervening 
proceeding  nuy  neverthelesa  l>e  maintained  aa 
ancillary  and  supplemental  under  jurisdlclina 
already  tultaialing,  such  proceeding  is  lo  be  ro- 
garden  In  that  aspect,  even  in  cases  where  tits 
circuit  court  mignt  have  bad  Jurisdiction  of  as 
Independent  aclion.  Here,  as  we  have  said, 
the  Jurisdiciion  of  Ibe  circuit  court  waa  in- 
voked In  the  flrat  instance  by  tbe  tiling  of  tba 
bill,  and  it  was  under  that  Jurisdiciibn  that 
appellee  intervened  in  tbe  case,  and  that  jurU- 
diclloD  depended  entirely  upon  diverse  ciiisen- 
ship.  ...  If  tbe  word  "controversy'  added 
anything  lo  tbe  comprehensiveness  of  tbe  sec- 
tion, the  fact  remains  that  tbe  exercise  of  the 
power  of  dispcsilion  over  thii  interventjoa, 
wbelber  siyied  suit  or  (»ntroversy,  was  tbe  ex- 
erclae  of  power  involted  at  tbe  Institution  of 
the  main  suit,  and  it  is  to  that  point  of  lima 
that  ibe  Inquiry  as  lo  tbe  jurisdiction  must 
Decesssrily  be  referred.  Oftorado  Otnt,  Contal, 
Min.  Co.  V.  T«rek.  ISO  V.  B.  1S8  187:  1080J. 
Nor  can  Ibe  concluaton  be  olberniae  ttecausa 
separate  appeals  may  be  allowed  on  such  Inter- 
venlions.  Decrees  upon  conirovcrales  separ- 
able from  tbe  main  suit  may  Indeed  tie  aepar- 
ately  reviewed,  but  ibe  jurisdic:ion  of  the 
circuit  court  over  such  conlroversies  is  not, 
therefore,  to  be  ascribed  U  grounds  independ- 
ent of  jurisdiction  in  tbe  main  suit." 

JtovK  V.  /.ftehtr  naa  followed  In  Qtf^iy  v. 
Van  Kt,  160  U.  S.  64S  [antt,  666],  and  it  waB 
there  observed; 

•■The  circuit  courta  of  the  United  Statee 
have  cognizance  of  suits  as  provided  by  the 
acts  of  Consresa,  and  when  their  jurisdiction 
aa  Federal  courts  has  atlacfaed,  Ibey  poaseM 
and  exercise  all  tbe  powers  ot  courts  of  sups- 
rior  general  Jurisdiction.  Accordingly,  thej 
entertain  and  dispose  of  interventions  and  tba 
*lihe  OD  familiar  and  recogniied  princt-  [ISO 
plefl  of  general  law  and  praclice.  but  tbe  groucd 
on  which  Ibeir  jurisdiciion  as  conrtaof  the  Unit- 
ed Stales  rests  Is  to  Ik  found  in  the  atatutc^ 
and  lo  rbat  source  must  always  be  attributed. 
Manifestly,  tbe  decree  in  tbe  main  suit  cannM 
be  revised  through  an  appeal  from  a  decrea 
on  ancillary  or  aupplemental  proceedings,  thm 
accomplishing  indirectly  what  could  not  l)a 
done  directly.  And  even  if  tbe  decree  on  such 
proceedings  may  be  in  itself  iodependent  of 
the  controversy  between  tbe  original  parties, 
yet  If  the  proceedings  are  entertained  lo  tba 
circuit  court  because  of  Its  possession  of, tba 
subject  of  tbe  ancillary  or  supplemeDtal  appH- 
catioD,  tbe  disposition  ot  the  latter  must  pu- 
take  of  tbe  flnalily  ot  tbe  main  decree,  and 
cannot  be  brouRhl  here  on  tbe  theory  tbal  lbs 
circuit  court  eierciaed  Jurisdiciion  Independ- 
ently of  the  ground  of  jurisdiction  which  waa 
originally  invoked  as  giving  cognizance  to 
that  court  as  a  court  of  the  United  Stales." 

ComplainBD's  and  defendants  In  the  bill  n:>- 
der  consideration  were  not  all  citizens  ot  dif- 
ferent states,  and  the  jurisdiction  of  the  circuit 
court  over  tba  suit  did  not  purport  to  ba 
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fouDded  upoD  diTPne  dilzeosblp.  iDdepcnd' 
eatlj,  tbenfore,  of  Ibe  foreclo&are  suit,  the  de- 
cree la  which  nasBought  to  be  Impeached,  the 
Ull  nai  not  lustBiuable  In  the  circnlt  court. 

It  is  Ter^-nell  settled  that  a  bill  !□  equity  bj 
B  corpotKtiUD  or  tbe  iiockholdera  of  a  corpora- 
Uoa  Id  the  circuit  court  to  tel  aiide  a  Cdb)  de- 
cree of  that  court  agalcat  the  corporalioa  Id  h 
forecloaure  suit  upon  tbe  groucd  that  aucb  a 
decree  was  obtifned  by  collusiou  and  fraud, 
and  tbe  court  had  no  luriBdicUon  to  make  It, 
U  an  aocillaiy  luit  and  ■  coDtiauatioD  of  tbe 
tnaiD  luft  10  far  u  the  jurlBdiclinn  of  the  cir- 
cuit court  a*  a  court  of  Ibe  United  Stales  it 
concerned.  Xiluankee  A  if.  R.  Co.  t.  Sautter. 
69  U.  B  2  Wall.  600  [17:  8801;  Krippendoifr. 
Jlsde.  no  D.  9.  378  [88:  U5];  Pacific  R  Co.  y. 
Mitmvri  P.  R.  Co.  Ill  U.  S.  fiOS.  SHi  [28;  498. 
C04].  Tbe  bill  In  the  latter  case  was  brought 
la  the  circuit  court  For  the  eastcrii  district  of 
Utasouri  bj  a  corporation,  a  citizen  of  Hia- 
■ouri,  agnlDst  another  corporaiioD.  also  a  citi- 
■ea  of  Missouri,  other  citizens  of  Missouri,  and 
Others,  alle(^D^  fraud  and  collusion  in  the 
1311  original  foreclosure  suit  'and  prayiiiff 
that  tbe  decree  ot  foreclosure  and  sale  be  set 
•aide.  Mr.  Jaftice  Blatcbford,  deliverlDg  the 
opinion  of  the  court,  said: 

"The  bill  falls  within  recognized  cases  wbtch 
bare  been  adjudged  by  Ibia  court,  and  have 
been  recently  reviewed  and  rearttrmed  in  Krip- 
pendorf  v.  iJyrfe.  1 10  D.  8.  276  [88:  145].  On 
tbe  question  of  jurisdlciioD  tbe  suit  maj  be 
regarded  as  ancillary  to  Paeifie  B.  Co.  v. 
Etiehum.  101  U.  6.  289  [25:  S32],  *o  that  the 
relief  asked  may  be  granted  by  tbe  court  which 
made  the  decree  in  that  sull,  without  regard 
to  tbe  citizenship  of  the  present  parties,  though 
ptriaklog  so  far  of  tbo  nature  of  an  orliiinal 
•uit  as  lo  be  aubject  to  the  rules  in  re)rerd  to 
tbe  service  of  process  whirb  are  laid  down  by 
Mr.  Juttite  Miller  In  Paeifio  RaUroad  v.  Hit- 
mittri  P.  R.  Co.  1  MeCtary,  647.  The  bill, 
though  an  origloal  bill  iu  the  chancery  sense 
of  tbe  word,  is  a  continuatioD  of  tbe  former 
■uit.  OD  lt)e  question  of  the  Jurisdiction  of  the 
circuit  court  MilKavkei  it  M.  R.  Co.  t. 
BmitttT,  «»  D,  S.  S  Wall.  609.  088  [17;  886, 
89B]." 

The  same  principle  was  applied  lo  a  bill  by 
the  stock  holders  oi  a  corporaiion  filed  for  the 
purpose  of  Inipeacbing  a  decree  of  foreclosure 
knd  sale,  by  Mr.  JattKt  Jackson,  then  circuit 
Judge,  in  FoMler  t,  Mantfidd,  C.  AL.M.R  Co 
86  Fed.  Rep.  628.  In  tbe  circuit  court  for  the 
northern  district  of  Obio,  where  he  said: 

"There  Is  no  want  of  Jurisdiction  growing 
ont  of  tbe  fact  that  some  of  tbe  defendanta  to 
tbe  present  suit  are  citizens  of  tbe  same  slate 
fObio)  with  the  complainaot,  iuasmucb  aa  this 
■nit  may  properly  be  regarded  as  andllary  or 
iUpplemralal  to  Ibe  oripinal  suit  in  which  the 
decree  complained  of  was  made.  It  is  well 
Mtlled  that  Id  such  cases  suit  majt  be  maln- 
tained  without  regard  to  the  citizenship  ot  the 
parties.  Milvaakee  dtM.ROo.  v.  Sautter,  69 
V.  B.  8  Wall.  609  [17:  8881;  Krippendorf  v. 
Byda.  110  U.  S.  276  [?8:  14SJ;  Pacife  R. 
Go.    V.    MiMiaari   P.    R.    Co.    Ill   U.    8,  60S 

E!8:  498].  It  Is  also  well  settled  that  a  abare- 
older  may  interpofte  and  set  the  machiueryof 
the  law  in  motion  for  tbe  protection  of  corpo- 
rate rfgbta,  or  tbe  redreM  tA  corporate  wroogi, 


when  tbQ  corporate  maoagemeDt.  after  pmp- 
er  demaDd,  refuse  or  fail  lo  act  la  the  luat- 
ler." 

The  decree  fn  that  ease  was  affirmed  by  Ihli 
court  (146  U.  B.  *88  [SS:  898]),  aod  Iberef  132 
Is  a  marked  resemblimce  betweeo  the  bill  ex- 
hibited there  and  that  before  ua. 

We  regard  it  aa  not  open  to  argument  ttaat 
tbe  juriidictlon  of  the  circuit  court,  as  a  court 
of  the  Dnlted  Sial«s,  over  this  f  uit,  rested  on 
the  juriadlctloD  of  that  court  over  the  suit  in 
which  tbe  decree  of  May  4, 1888,  was  rendered, 
and  we  think  It  clear  that  that  JurisdictioD 
depended  entirely  upon  diverse  citizenship. 

The  bill  in  No  201  was  filed  by  tbe  Farmers' 
Loan  &  Trust  Company,  truatee.  a  citizen  of 
New  York,  against  tbe  Uoiutoti  &.  Teias  Cen- 
tral Railway  Company,  a  citizen  of  Texas, 
April  24,  1886,  to  foreclose  the  general  mort- 
gage, and  no  other  party  was  oamed  as  de- 
fendant. The  cround  of  Federal  jurixdiction 
was  diverse  cl'tizeasliip.  How  eJScacious  a, 
decree  could  have  been  rendered  In  that  cause, 
if  it  bod  stood  alone,  we  need  not  consider.  Dor 
inquire  wbeo  persons  who  miglit  be  cousiilered 


general  mortgage  was  Llic  last  mortgage,  and 
prior  enciimbriincers,  the  validity  ot  whose 
eucumbrances  is  not  drawn  ia  question,  are  not 
indispensable  parlies  to  a  bill  to  foreclose  a 
mortgage  so  siluated.  Hagan  v.  Walter.  59 
U.  8.  14  How.  39,  87  [14:  812,  816]:  Jones, 
ftforlg.  g  1439. 

The  bills  in  Noa.  198  aod  199  were  Bled'hy 
EastOD  and  Rlnioul.  trustees,  citizens  of  New 
Tork,  January  21,  1886,  against  tbe  Houginn 
A  Texas  Central  Railway  Company  and  Ben- 
jamin A.  Shepherd,  trustee,  both  cilizeus  of 
TeiBB,  to  forectoee  the  main  line  first  mortgsge 
aod  the  Western  Division  flrst  mortgage,  aod 
it  was  alleged  that  the  Farmers'  Loan  &  Trust 
Company,  trustee,  under  subsequent  mort- 
irages.  should  be  made  a  party  defendant  and 
brought  Id  by  tbe  order  and  direction  of  tbe 
court,  in  view  ot  tbe  fact  tbat  tbe  properly  waa 
Id  tbe  circuit  court's  possesaion,  and  comploia- 
anta  bad  therefore  been  obliged  to  Institute 
their  suit  therein.  These  cxaes  were  cooeoll- 
dated  by  the  order  of  May  26,  1886,  IhepatUet 
belog  arranged. for  tbe  purposes  of  Jurisdiction, 
on  the  one  side  or  tbe  other  of  ihe  maliera  in 
dispute,  as  indicated  in  Pacific  R.  Co.  t. 
Kcldium.  101  U  8.  289  [25:  9»2].  and,  unlesa 
that 'order  fs  to  be  disregarded.  lheques[133 
lion  whether  either  case  lacked  an  indiapeDsa- 
ble  party  became  immaterial.  Thereafter  cross 
bills  and  answers  were  flk'd  as  has  been  sUtrd. 
The  Jurisdiction  over  these  three  separate  suits 
aod  over  the  consolidated  cause  depended  en- 
tirely upon  diverse  dtizensblp,  and  If  main- 
tainable as  lo  eilber  of  them,  could  be  mnin- 
taitied  as  to  all  by  reason  ot  lawful  poaaesslon 
of  the  ru. 

In  No.  ISO  tbe  Southern  Developmeot  Com- 
paDV.  a  corporatioD  and  cilisen  ot  Califoraia, 
fllea  Ita  bill  agalost  the  railway  company  as  a 
corporation  and  citizen  of  Texas,  February  18, 
1885.  the  Jurisdiction  resting  upon  diverse  rill- 
zensblp.  and  in  that  fuit  tbe  court  appointed 
receivers  Febrnary  20.  1B85.  and  took  aod 
retaiaed  possession  of  the  property  under  lliat 
receiverMiip  up  to  Hay  aa,  1886,  wben  ll  «■* 


.Coc^^c"-" 


1895. 


Bun  or  CoHHXBCE  t.  Statk  of  TKMfKHSb 


188,  lU 


tmn'ferred  to  the  reC-'Wert  appointed  iu  tbe 
CDiiJilitla'cd  CBUM,  wlio  thereby  becnme  re- 
crivcrs  under  eacli  of  tlio  Bepmnte  bills  lo 
conaolidsteil,  all  o(  wliicb  bad  id  fact  lieen  filed 
lonf;  afiGT  Ibe  properly  was  in  tbe  poasession  of 
the  court.  CertaiDly.  posscuiou  under  one  or 
tlie  otber  of  tbe^  bills  drew  lo  tbe  court  tbe 
rl^lit  to  decide  upon  conflicting  clitlma  lo  tbe 
vlltmBte  possessioQ  aad  controt  of  the  property, 
to  marshnl  all  lieoa  upon  It,  abd  to  enforce 
tbem.  Morgan'*  L.  A  T.  R.  A  S.  8.  Co.  y. 
Trza*  a.  R.  Co.  187  D.  8.  171,  201  [M:  628, 
«8GJ. 

VV>  conclude,  llierefore,  that  as  the  Jurisdic- 
tion of  the  circuit  court  for  tlie  eastero  district 
of  Texas  as  a  court  of  the  United  Statea  wns 
invoked  tbrniigboni  the  litijfaiitin  upon  the 
(rroiiod  of  diverse  cttlzeDobip,  and  as  this  bill 
must  he  rrciirded  as  ancUlaff,  auxiliary,  or 
aupplementiM  to  the  forrctosure  suit,  or,  as  It 
were,  in  coDliDuatioD  thereof,  tbedecreeof  the 
Hrcuft  rouri  of  appeals  nas  made  final  by  tbe 
eibsiclioooribeactof  MarcbS.  1891,  andlbe 
appeal  10  this  court  from  that  decree  will  not 


.  The  eipniptloa  from  taxation  of  stock  of  b 
bonk,  upon  payment  of  an  anDual  tax  of  k  ntX 
percentuponeacb  sbare,  which  sliall  belalteo 
ot  all  other  luxes,  doe*  not  grant  exemption  to 
ttag  aurplu)  t>eloogiQH  to  tbe  bank,  sa  the  surplu* 
la  dlttlact  properly  f TCI  m  Lbe  o*  pllal  stovk, 
[Noa.  668,  SflB.] 


Appeal  ditmiutd. 

Mr.  Jatliee  P«ckham  was  not  a  mi-nibcr 
of  Ihe  court  when  tbia  onorloo  was  submiiled, 
and  took  no  part  In  tta  dispoaiiion. 


(See  a  a  Keportec-s  ed.  13(-I(a) 


L  A  abarter  of  a  bank  wUob  rlrea  It  a  Iteo  od  its 
atock  lor  debls  due  It  by  stockholders,  and  pro- 
ride*  that  it  "shall  pay  to  the  state  an  aooual  tax 
of  i  of  1  per  cent  on  each  share  of  capital  stock, 
wlilch  shall  ho  In  Ueu  of  aU  olUcr  foiai."  consil- 
tules  an  eiempUoo  ut  tlie  stock  Id  the  hands  of 
staareholdeni  from  any  other  tax  ttutn  that  thus 
Imposed  by  the  charter. 

I.  A  lubaequent  terenue  law  of  a  Slate  whiob  Im. 
poses  so  addlllonal  lax  on  the  shares  of  stock  of 
such  bank  In  tbe  bands  of  shareliolden  impalri 
the  obllBBtlon  of  tbe  oonlraetaod  la  void. 

t.  Tbe  decision  of  ■  sCalecourttn  ravorof  an  ex. 
emption  from  taxation,  claimed  by  a  bank  by 
1-tnue  of  a  oontract  with  the  slate,  la  not  suhjeci 
to  review  br  the  Supreme  Court  of  tbe  United 
Biates  nnder  V,  a.  Bar.  Btat.  I  700. 


TN  ERROR  lo  the  Supreme  Court  of  lb« 
i.  Slate  of  Teoneasee  lo  review  a  JudKment  o( 
that  court  in  favor  of  Ihe  State  In  each  of  iwo 
luits  io  equity  brou);bt  by  tbe  Slate  for  the  use 
}f  tbe  City  of  Mempbis  in  tbe  one  case,  and 
Tor  tbe  Countv  of  Shelby  In  ibc  otber,  againat 
the  Bunk  of  Ci)n)mtrce  tt  al.  lo  recover  Ibe 
imounls  of  cenuin  taxes  alleged  lo  bedueaurb 
lity  and  counly.  Recenedn*  loi-i  tnyektftAt 
iiiilfiment  a$  it  againtt  the  thardiohier*. 

The  facts  are  stated  in  tbe  opinion. 

M<an.  Wtlttmm  H.  Carroll,  R.  J. 
VLoTgwkTi,  T.  B.Turley,  and  L.  li.  McFar- 
land,  for  plainliffs  io  error: 

A  grant  whereby  ihe  corporators,  llieir  asso- 
ciates and  successors,  in  the  plaintiff  in  error 
rorporalioQ,  are  invested  with  the  immnniilea 
and  subjected  lo  tbe  liabilities  ^Iveti  to  tbeOa- 
yoso  Snvinira  IiisliCulion  imposes  upon  auch 
corporators,  tlicir  asaoriales  and  successors,  tbe 
liability  to  pay  tbe  annual  excise  or  lai  as  a 
consideration  for  the  exercise  ut  Ihe  francbi^ici 
atincsed  lo  the  grant  of  that  Instilution,  and 
entitles  them  lo  the  exemption  from  all  otber 
taxes,  for  Ibe  annual  excise  ia  stipulaled  to  be 
in  lieu  of  all  otber  taxes. 

FairinglOTi v.  liaatitM. f SU. 8. 6T0 (34: 958); 
Gonloa  t.  Appeal  Tax  Court.  44  U.  S.  8  How. 
133  (II:  S29i:  SlaU  v.  BulUr.  1H  Lea,  I07[ 
srite.  ifeiHi'hii,  V.  Butler.  b6  Tnin.  614:  Htm- 
p-ia  v.  Union  d; P.  Hunk.  91  Tcon,  5S5;  ^rt» 
Jerfy  v.  Tarii,  95  V.  8.  118  (34:  :155,;  Pigua 
Brawh  of  Slate  Bank  v.  Knoop.  S7  U.  S.  16 
How.  369  (U:  B77j;  Dodgey.  WooIms,  BB  U.  S. 
18  How.  SSOaS:  402);  Jefferton  Brane'i  Haak 
V.  SiiUsi.  66  U.  S.  1  Black,  448  (17:  171));  S^ 
cietttfor  Sanngt  v.  CoiU.  78  U.  S.  6  Wall.  SM 
(18:8871;  i/i>m«/n».  Co.  v.  A'eu  F.-rA,  119U. 
S.  144  {30:850);  Tni/loTy.  Seeor  ["titate  B.  Tax 
Ca»ei"m  U.  8.  075  (33:  668). 

The  proviso  to  the  8d  section  of  chapter  SS 
of  tbe  Extra  Session  Acts  of  1891,  and  the 
10th  subdivision  of  §  7  of  chap,  i  of  the  Se» 
sion  Acts  of  1887,  wliicb  tbe  supreme  court  of 
the  state  of  Tennessee  held  to  be  valid  lawa, 
authorizing  the  assessment  and  iaxatioo  ot 
siirpluB  aod  undivided  proflta  In  the  Bank  of 
Commerce,  are  repugnant  to  tbe  contract  pro> 
vision  of  the  Constitutioo  of  the  United  Stales, 
because  Ihev  impair  the  obligation  of  thai  con- 
tract, whicL  the  state  of  Tennessee  made  w  th 
it  and  its  aharebolders  on  tbe  29th  of  Februaiy, 

i8i>e. 

Union  Bank  *.  SInle,  6  Terg.  490;  DeSoto 
Bank  v.  Memphit,  6  Baxt.  413,  33  Am.  Rep. 
530;   Mempliit  v.  Hernando  Int.   Co.   S  Baxt, 


KOTB.— TTiot  laiotton  of  Unelt  or  liar 
ponakm  Ooet  nnl  imjmir  oblloalion  "f 
tozodon  0/ sAaret  of  national  tunki  ana 
j)oralionj,~aM  uotAtoFnjvldenoeBank' 
r.tea. 


n  poirer  of  Hatrt  lo  tax,  see  note  to  I 
CQuniy.ll};l(«i. 
0  direct  ttuei,  sue  note  u>  Sctioioy  v 
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BST;  PaOoet  t.  Taintitr<  Loan  A  T.  Co.  157  U. 
a  429  (80;  150);  Bank  of  Commti-ct  v.  Me- 
eoiean,  6  IjtA.  7"8;  Ban/,  o/  Qrmmeret  v.  3«n- 
ivMM,  104  U.  8.  498  m-.  910):  Tenneuee  v. 
FAiCwtt.  117  U.  8.  186(29:682);  JV«Bi/oMn 
T.  City  Bank,  81  Codd.  100;  /^tlaf  TeUg.  CabU 
Co.  T.  JitoTTU.  ISS  M.  S.  688  <8»:  8111. 

Meun.  a.  P.  Walker,  C  If.  Mttealf,  md 
^,  r.  Bdmondien ,  for  defendant  In  error: 

It  the  deeisioo  lo  Famncton  t,  r«nneii««, 
B5  U.  8.  67S  124:  058).  la  lo  be  cuDsldered  u 
coDtro1))ng.  tbe  charier  tax  In  questioa  la  Ift'd 
npon  tbe  sbsresof  slock,  and  the  eiemplion  ia 
ci  tbe  abarea  alone;  tbe  capital  atock  and  fran- 
ctiises  of  tbe  defendaot  baok  are  taxable,  un- 
der Ibe  rulinga  of  Ibat  case. 

Tbe  commuled  cbarier  lai  ti  to  be  paid  b; 
the  corporation  on  tbe  capital  stoch.and  tbe 
ciemplioD  I«  of  tbat  aubject  of  taxaiion  nione. 

Farrinffton  t.  TenneuuM  U.  B.  679  [24: 5SH); 
MemphU  r.  Farriaglon.  8  Bait.  589;  Memp/iii 
AC.  R.  Co.  r.  Oaivtt,  97  U  3,  687  (24:  1091); 
Ttnneuee  r.  WAitaortA.  IITU.  B.  129  (28:  680); 
Jlinot  V.  PhilaMphia,  W.AB.R.  Co.  {-Dela- 
ware  Raaroad  liix")  86  D.  8.  18  Wall.  206 
(21:888);  Vitktburg.  8.  A  F.  R.  Oo.  t.  DennU, 
IIS  U.  S.  S65  {29:  770). 

The  Burplua  ia  taxable  In  any  e»ent. 

HoneTer  ibe  geoeral  queslloo  of  charier 
ciemptioa  may  be  determtoed.  tbe  capital 
•tock  paid  in,  or  the  abarea  of  alock  of  tbe  de- 
fendant bank  iubacribed  and  isaued  since  the 
adoption  of  the  atate  Conetilutton  on  tbe  0th  of 
Jf  a;,  1870,  U  or  are  taxable. 

Cairo  i  F.  R.  Oo.  r.  Beckt,  95  D.  8.  170 
(»4:428):  Bi  parU  Nortli  Eatt  dt  8.  W.  A.  B. 
O'.  87  Ala.  679;  Hoteard  v.  Sentvekj/  Jt  L. 
Mat.  Jna.  Co.  18  B.  Hon,  282:  Bank  o}  Colum- 
Ua  V.  Okely.  17  U.  B.  4  Wbeat  246  (4:  561); 
Atpinwitlt  ?.  Datiett  Oovntfi  Comrt.  6SU.  B.  22 
Bow.  876  (16:  299):  J/empAu  it  L.  R.  R.  Co.  v. 
Strrg,  118  U.  8.  6il  (28:  841);  Chicago  CilyB. 
0>.  T.  .d(I«-(on,  80  U.  8.  18  Wall  880(21:9031; 
State  T.  Bull,  160onD.  179;  DartmoMiU  CoOege 
T.  Wood-aard,  17  D.  8.  4  Wheat.  688  (4:  871); 
Vrott  V.  Fro%0)urg  Coa\  Go.  60  TJ.  8.  24  How. 
•76  (16:  687);  Tratk  t.  MagMir».  80  U.  8.  IB 
Wall.  S9t  (21:888);  JbmikftitT.JbmpMt  City 
Bank,  01  Tenn.  674. 

llr.  Jiittiea  FaekluuBdeliTeredtheoplDloD 
vt  the  court: 

These  are  wrila  of  error  to  the  tupreme 
eoutt  of  tlie  atate  of  Tenneuee,  sued  out  b; 
the  pUlnttfli  in  errorfor  the  purpose  of  review- 
big  the  judgRieDt  of  the  state  court  Id  favor  of 
tbe  state  fa  each  case.  They  are  both  of  them 
■uitB  ID  equilT  brought  by  the  atate  for  the  uae 
of  tbe  city  of^Hempbla  Id  tbe  not  caae,  and  by 
the  Slate  and  tbe  county  of  Shelby  In  tbe  other, 
for  the  purpose  of  recovering  tbe  amounts  of 
certain  laies  alleged  to  be  due  tbe  cit;f  of  Mem- 


aDbetanllally  alike  and  Involve  the  same  ques 
tions.  and  tbe  decisioD  of  tbe  ooe  will  be  tbe 
decision  of  Ibe  other.  In  the  further  diseua- 
Hon  It  will  only  be  necessary  to  refer  to  tbe 
flrat  case. 

Tbe  bill,  after  it  was  ameoded,  set  forth  tbe 
Baierlal  facia  Deceasary  to  raise  Ibe  questions 
bereiik  iovolved.  It  alleged  tbe  incorporatioD 
of  the  bulk  Inl85a,  and  in  ito  charter  wa*  con- 


MO 


talned  the  following  proTlalOD:  "Said  iDsiltii. 
(ion  ahatl  hnve  a  lien  on]  the  aiork  for  debta 
due  it  by  the  atockbolder)  before  and  in  pref- 
erence to  other  creditor*,  except  the  stale  for 
taxes;  and  aball  pay  lo  tbe  state  an  annual  tax 
of  ^  of  1  per  cent  on  each  ahare  of  capiial 
stock,  whiidi  aball  be  in  lieu  of  all  other  taxes." 
It  alleged  that  ootwlthttaoding  tbe  above  pro- 
vision, there  bad  been  asseased  upon  the  siodt 
certain  amonnts,  alleeed  lo  be  due  for  taxes, 
for  the  years  1887  to  1800,  iDclusive,  by  virtue 
of  cbaplet  2  of  the  general  lax  laws  of  the  state 
for  the  year  1687,  and  chapter  104  of  tbe  law! 
of  1889,  and  in  tbe  amended  supplemental  bill 
an  addltiooal  sum  was  claimed  tor  the  taiea 
from  1601  to  1894,  Incluaive.  uoder  the  above- 
mentioned  acis.  The  bill  also  made  claim  to 
recover  tbe  ad  valorem  taxea  on  the  surplus 
and  undivided  proflta  of  the  plaintiff  in  error 
bank  for  tbe  yean  1809,  1898,  and  1694,  un- 
der the  proviso  conlaioed  In  ^  8  of  chapter  20 
of  tbe  Extra  Session  Acts  of  1801.  the  proviso 
readine:  "Pronidod,  That  tbe  aurplusand  uo- 
divided  proQts  In  auch  bank,  baukmg  aatocia- 
tioD.  or  other  corporation  shall  be  asaessable 
to  said  banker  other  corporation,  and  the  same 
shall  not  be  considered  in  the  assessment  of  tbe 
stock  therein."  All  tbe  material  allegations 
necessary  to  allow  a  valid  and  legal  aasessment 
upon  the  stock  were  aet  forth  in  Uie  bill,  unless 
tbe  provision  in  tbe  charter  of  the  bank  above 
alluded  to  prevents  tbe  asseaament  of  auch 
alock  or  ebares  of  slock  Id  the  bands  of  sbsre- 
holdera  in  any  other  way  or  for  any  other  sum 
than  that  slated  In  tbe  charter.  The  bill  alao 
alleeed  tbat  complainant  waa  advised  that  Ibe 
capital  atock  in  a  corporation  and  shares  of 
stock  in  the  hands  of  sbarebolders  were  separate 
and  distinct  subjects  of  taxation,  and  that  in  Ibe 
'absence  of  any  exemption  clause  it  waxflSO 
within  Ihe  power  of  the  stale,  without  suDject- 
Ing  such  legislation  to  the  objection  of  double 
taxation,  to  have  taxed  both  tbe  capital  stock 
of  the  corporation  and  tbe  abarea  of  atock  in 
the  bands  of  the  atockholdeia ;  that  lbs 
charter  tax.  bonus,  or  whatever  else  it  may 
be  called,  of  }  of  1  per  cent  to  be  paid  to  the 
state  la  a  tax  upon  the  abarea  of  stock,  and  that 
the  laoguafte  "In  lieu  of  all  other  taxea"  meau 
In  Hen  of  all  other  laxeson  tbe  shares  of  atock, 
and  that  it  La'  no  effect  to  exempt  the  capital 
stock  of  tbe  corporation  from  taxation.  The 
question  of  law  whether  tbe  capital  atock  la 
subject  to  ad  valorem  taxes  or  tbe  aharei  of 
atock  Id  tbe  banda  of  the  sharebolden  was  sub- 
mitted to  tbe  court  for  deierminatton.  Tbe 
bill  also  aels  foHb  tbat  after  the  adoption  of 
tbe  Conatitiiiion  of  Tennessee  of  1870  (on  tbe 
4tb  day  of  May  in  tbat  year)  the  capiul  of  ibe 
bank  bad  been  increased  from  either  960,000, 
or  from  $900,000,  to  |1,000,000,  and  the  plain- 
tiffs allege  that  the  new  stock,  whatever  may 
be  tbe  amount  thereof,  aside  from  all  other 
questions,  is  taxable. 

To  the  orltiioal  bill  a  demurrer  wn*  filed 
upon  tbe  ground  that  tbe  general  tax  laws,  un- 
der which  the  taxea  against  tbe  bank  or  iu 
shareholders  were  asiiessed  and  Bought  to  ba 
collected,  were  violaiive  of  the  contract  pco- 
vision  of  tbe  CoDstitution  of  tbe  United  Slates. 
The  demurrer  waa  overruled  with  leave  to  ih« 
de^eDdanta  to  rely  on  II  in  their  answer. 
Tneieupon  >  atipulation  «u  made,  in  c«A 
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cue  flilng  tbe  bull  of  tbe  rewsesBmenU  tot 
Ute  jean  1861  to  1864.  InetaslTe,  watvioe  the 
necessity  for  tbe  discovery  of  the  •harebolden 
in  the  bsok  upon  the  bank's  Bpeelag  "  tbat 
for  the  purposes  of  tbls  case  tbe  shsresof  atnck 


Mid."  It  -naa  fnrtber  stipulated  "that  aoylli 
bilit;  that  mi|[ht  be  adjudged  against  Hr.  Om- 
berg  as  a  shareholder  in  such  corporation 
■bould  be  treated  as  eslabllablo^  a  like  Ilabilil; 
ot  all  Ibe  shareholders  tberelo,  and  that  for 
such  liability  of  all  the  shareholders  as  Ibus  ea- 
Ublisbed  a  decree  should  be  entered  against 
tbe  corporation,  the  said  corporation  cooseoling 
Ibat  complainanti  have  a  decree  against  it  for 
13T]*nny  liability  for  taxes  that  may  be  here- 
Id  e*!abli3iied  against  the  shareholders."  The 
MiputatioD  between  tbe  parties  waa  that  tbe 
defeadanl  J,  A.  Omberg  should,  for  the  pur- 
pose of  lestlog  tbe  Itabllity  of  Ibe  sbnrebniders 
for  taxes,  be  conaldered  and  treated  as  a  repre- 
WDlatire  of  all  the  sbnrebolders,  and  that  a 
liability  decreed  ngainst  bim  for  tsiea  dup  as  a 
shareholder  should  be  considered  as  the  liahil 
Itf  of  all  the  shareholders  duly  psiablisbed,  and 
that  a  decree  in  favor  of  complslnaTiIs  should 
be  entered  agniost  the  bank  and  agaitist  its  uu- 
koonn  ahareboldera. 

Tbe  case  thereupon  was  beard  upon  the 
ameoded  aod  supplemental  bills,  tbe  stipula- 
tlouB  above  spoken  of,  which  were  Hied,  and 
tbe  demurrer  ot  the  defendnnts  which  raised 
tbe  quostioD  that  the  tax  lawj  under  which 
these  taxes  were  sought  to  be  collected  against 
it  and  its  shareholders  were  void,  because  in 
conflict  with  U.  6.  Const,  art.  i.%  10.  The 
clmncellor  before  whom  Ibe  case  was  tried  was 
of  opinion  that  the  demurrer  was  well  taken, 
MDd  accordingly  dismissed  tbe  bill  of  com- 
plaint. Tbe  supreme  court  of  the  state  of 
T«nnei«ee  reversed  this  decree  of  dismissal  and 
beld.  first,  tbat  tbe  owners  of  shares  of  stock 
in  the  Bank  of  Commerce  were  thus  liable  for 
ad  ralorem  taxes  to  tbe  city  of  Memphis;  and. 
second,  tbat  the  bank  was  liable  for  ad  vslorem 
tsies  to  the  city  for  tbe  years  1862  to  1864.  in- 
elusive,  OD  its  surplus  and  undivided  proBts. 
Jiidftment  was  entered  accordingly,  and  tbe 
plaiotifls  in  error,  tbe  Bank  of  Commerce  and 
J.  A.  Omberg.  have  sued  out  this  writ  of  error 
to  obtain  a  review  of  the  judgment  by  this 
court. 

The  errors  assigned  are:  (1)  That  tbe  su- 
preme court  of  Tennessee  erred  in  adjudging 
a  liability  of  the  abareholdeis  In  the  Baok  ol 
Commerce  to  pay  to  the  state  of  Tennessee 
or  to  Ibe  county  of  Sbelby  or  to  tbe  city  of 
Hempbla  ad  valorem  taies  on  their  shares  of 
stock  for  the  years  speclfled,  because,  as  Is  al- 
leged, Ibe  shareholders  are  thereby  deprived 
of  the  immunity  from  taxes  guaranteed  to 
them  by  tbe  contract  contained  in  the  charter  of 
the  Bank  ot  Commerce,  and  that  the  general 
138]  lax  laws  •atflrmed  to  be  valid  agaloat 
them  are  repugnant  to  the  Constitution  ot  tbe 
United  Stalsa.  (2)  For  tbe  like  ground  error 
I*  usIgDed  to  so  much  of  tbe  decree  aa  denies 
to  the  plaintiff  In  error,  tbe  Bank  of  Com- 
merce, ao  exemption  from  taxation  on  lis  lur- 
^dui  and  undivided  proflta,  nolwilbstanding  Ita 
•xempUon  tberetTom  ander  It*  cbartor  piovl- 
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The  claim  of  the  state  seems  to  have  been  In 
the  alternative,  tbat  either  tbe  corporallon  wu 
liable  for  the  taxes  assessed  under  the  general 
laws  above  referred  to,  or  else  that  the  share- 
holders were,  and  the  bill  was  framed  witb 
tbe  Idea  ot  obtaining  a  final  decision  in  regard 
to  which  of  the  two  parties  was  liable  without 
making  it  necessary  to  commence  two  actlnns 
for  that  purpose.  The  defendants,  "the  [  I40 
bank  and  shareholders,  claimed  entire  exemp- 
tion from  all  taxes  upon  eitbertbe  corporation 
or  the  shareholders,  other  than  the  taxes  im- 
posed ia  tbe  charter.  In  support  of  its  claim 
Ibat  tbe  correct  construction  of  the  charier 
clause,  as  now  presented,  is  Ihalthccbarter  tax 
was  laid  on  the  capital  stock,  aod  that  It  wm 
exempted  from  further  taxation,  and  that  tbe 
shares  of  stock  were  subject  to  general  taxa- 
tion, counsel  for  the  slate  refer  to  Ibe  decision 
in  the  case  of  Farrington  v.  Tertruttee.  65  U. 
6.  679  [24:  &58].  In  that  report,  at  |<age  681 
[558].  Mr,  Jvitia  Swayne  quotes  the  exemp- 
tion clause  of  the  charter  in  question  as  tskeit 
from  Ibe  record  in  that  case  as  follows:  "That 
tbe  said  company  shall  pay  to  tbe  state  an  an- 
nual tax  ot  4  of  1  per  cent  oo  each  share  ot 
the  capital  stock  subscribed,  which  shall  be  in 
lii'U  of  all  other  taxes,"  A  full  and  correct 
quotation  of  the  clause  (which  ia  in  realiiy  the 
same  in  both  cases)  has  already  been  given, 
but  it  may  be  repealed  here.  It  Is  as  follows: 
"Said  iostitulion  shall  have  a  lien  on  tbe  slock 
for  debts  due  It  by  tbe  stockholders  liefore  aod 
In  preference  to  other  creditors,  except  tbe 
slate  for  taxes;  and  shall  pay  to  tbe  slate  an 
annusl  lax  ot  i  of  1  per  cent  on  each  share 
of  capital  stnck,  which  shall  be  In  lieu  of  all 
other  taxes,"  The  record  from  which  Mr. 
Jvttiet  Swayne  made  bis  quotation  omitted 
the  prior  portion  of  the  clause  just  set  forth, 
and  counsel  for  the  state  herein  claim  tbat  tbe 
decision  in  the  Farringlott.Cate.  by  this  court, 
which  held  "that  tbe  exemption  was  a  contract 
between  Ibe  stale  and  the  bank  limiting  tbe 
amount  of  lax  on  each  share  of  stock,  and 
that  a  subsequent  revenue  law  of  tbe  Hate 
which  Imposed  additinnal  taxes  on  the  sbaree 
in  the  bands  of  the  sbareboldet^  impaired  tbo 
obligation  of  the  contract  and  was  void,"  wu 
not  decisive  of  this  case.  The  difference  be- 
tween the  provision  as  quoted  by  Mr.  Juttiet 
Swayne  and  the  actual  provision  is,  as  couoael 
claim,  material,  and  must  lead  to  different  re- 
sults, because  the  first  quotation  was  mislead' 
Ing,  and  tbe  record  did  not  state  the  whole 
clauW.  It  wBsupon  this  assumed  difference  tbat' 
tbe  supreme  court  of  Tennessee, *in  thia  caae^ 
came  to  the  conclusion  It  did,  and  beld  that 
tbe  *charter  lax  was  on  tbe  capital  stock[141 
aod  tbe  exemption  from  further  taxation  waa 
an  exemption  of  that  stock,  and  that  tbe  sberea 
of  stock  were.  In  ihehaudaof  tbesbareboMers, 
Bubjeci  to  general  taxation.  As  tbli  court  In 
tbe  Farrington  Cam  has  beld  that  tbe  cbarUr 
lax  waslald  t>n(ft««AarMQf  tttfcjl:,  and  tbattbe 
same  were  not  tubjtei  to  other  or  further  taw*- 
tion,  the  Tennessee  court  acknowledged  the 
controlling  force  of  tbat  decision  upon  tbe 
case  then  Detore  it,  provided  the  quesllcm  wai 
the  same  or  In  substance  the  same  as  waa  coa- 
sldered  and  decided  In  the  Farrington  Gsml 
Tbe  state  caatt  then  proceeded  to  point  out  la 
ttt  opioloD  wbat  it  oouldend  to  be  tbe  maia- 
U1 
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rial  difference  between  the  tvo  piovlfiloiis,  and 
It  bell)  Ihst  tLe  proviBiOD  wbich  elvri  a  Ken  no 
tbe  stock  for  debia  due  \he  bank  by  Ibe  itock- 
holders  before  and  In  preference  tootber  cred- 
liorB.  excepi  Ibe  gtale  for  laxei,  mnteiiallj 
cbanges  tbe  meaoing  from  tbat  coDtaiued  \u 
tlie  exemption  clause  quoted  In  the  Farrijigton 
Coft,  and  tbal  ibe  language  as  now  quoted 
naturally  in.pUed  Ibat  rhe  tax  referred  to  in 
Uie  darter  nas  upon  tbe  capita!  stock,  aod 
thai  Ibe  Den  reserved  by  tbe  stale  for  taxes 
does  not  refer  to  tbe  annual  cbirler  tax,  for 
tbe  reason  that  tbe  charier  lai  was  to  be  paid 
by  tbe  corporation,  but  that  it  referred  lo  aut;b 
Other  or  geaeral  tax  as  might  be  levied  by  tbe 
(tate  upon  tbe  shares,  tbua  showing  tbat  tbe 
iDtealioo  of  tbe  slate  was  to  reiierTc  to  itsetr 
tbe  right  lo  tax  tbe  shares  in  tbe  liaoda  of  tbe 
■bareboldert,  and  to  exempt  the  stock  as  tbe 
properly  of  tbe  corporation.  It  was  also  faid 
tbat  it  nas  neither  natural  nor  reasonable  lo 
assume  tbat  tbe  state  reserved  a  lien  on  the 
■harea  which  were  the  property  of  the  share 
holders  to  pay  a  tax  thai  the  corporation  was 
required  to  pay.  In  other  words,  li  could  not 
be  supposed  tbat  the  stale  required  one  person 
to  pay  atnz  and  reserved  a  lien  iipno  tbe  prop- 
erly of  anollier  to  secure  its  payment,  and  tbat 
If  Ibe  lien  of  ibe  state  whs  reserved  for  secur 
tng  (he  pnTment  of  the  cbsner  tax  the  stale 
was  plscea  in  the  attitude  of  bavint;  volunta- 
rily postponed  itself  lo  every  other  creditor  of 
tbe  corporation  becaut<e  all  creditors  must  be 
piiiil  before  Ibe  shareholder  gets  anytbing. 
143]Tbese  reasons, which  commended  •them - 
selves  10  the  supreme  court  of  Tennesste.were 
■unicienl  in  tbe  judgment  of  that  tribunal  to 
show  11  difference  in  the  meaning  of  the  two 
clauses,  and  it  therefore  came  to  the  conclusion 
It  did  notwiibsMnding  the  decision  of  ibia 
court  in  tbe  fanington  CaK,  and  tlie  share 
holders  were  held  liable  to  pay  tbe  tax  claimed 
by  the  stale  aulhorltiea. 

On  the  oilier  band,  It  Is  said  that  the  differ- 
ence in  tbe  lacftuaee  used  in  tbe  two  quota 
tioDS  is  nboUy  immaterial  lo  aoy  event,  and 
tbal  whatever  portion  of  tbe  clause  may  bave 
been  omitted  In  Ibe  record  lo  the  Farrington 
date.  Ibe  whole  charter  of  the  bank  was  be- 
fore Ibe  court  for  Its  examination,  and  It  can- 
Dot  be  supposed  thai  in  a  case  of  auch  Impor- 
tance, argued  by  such  eminent  counsel  as  those 
who  appeared  in  that  case,  there  was  anylhinfr 
overlooked  or  omiiled.  Tbe  claim  is  therefore 
made  that  tbe  coun  must  have  regarded  the 
'  portion  of  the  clause  omitted  In  the  record  as 
Immaterial. 

We  do  Dot  think  uoder  tbe  circumslancea 
that  eve  ought  now  to  come  to  a  different  con- 
clusion upon  the  question  of  exemption  from 
that  which  was  arrived  at  by  this  court  lo  tbe 
Fnrrini/ton  Ca»e.  As  tbe  whole  charier  was 
then  before  the  court,  we  are  not  prepared  to 
My  that  its  force  was  misunderstood,  or  tbat 
there  w;is  nn  omission  by  tbe  court  lo  consider 
all  tbe  Inngunge  of  tbe  exemption  clause  sim- 
ply been  use  a  portion  of  it  Is  omitted  in  the 
qiiointion  from  tbe  record  made  in  the  opinion 
therein  delivered.  We  are  not  inclined,  there 
fore,  to  overrule  or  distinjruisb  the  fianinglon 
Ciite,  and  we  must  Dow  holrl  ihal  the  charter 
clause  of  exemption  limits  the  amount  of  lax 
on  each  share  of  stock  Id  the  band*  of  the 
MS 


shareholder,  and  that  any  subsequeut  reveLoe 
law  of  Ihe  slate  which  imposes  ao  additional 
tax  on  sucb  shares  In  the  bands  of  sharehold- 
ers impairs  tbe  obligutiua  of  the  contract,  and 
is  void.  This  compels  us  to  reverse  Ihe  judg- 
ments herein  against  the  abarebolder*. 

Counsel  for  plaintiffs  in  error  also  ureed  Id 
the  course  of  their  argument  before  us  that  Ibe 
Farrington  Com  not  only  decided  that  the 
sfaareboldera  were  exempt  from  any  further 
taxation  by  reason  of  this  clause  in  tbe  charter, 
but  that  the  corporaiinn  was  also  tbereUy  ex- 
empted, BO  that  the  only  lax  "that  coiild[143 
be  collected  from  either  the  corporation,  tlie 
shareholders,  or  botb,  was  the  i  of  1  per  ceitt 
menitnoed  Id  tbe  charter. 

Within  this  general  claim  of  exemption  la 
embraced  the  ngbttotaxthestock  In  this  bank 
issued  since  tbe  adoption  of  the  present  Coutti- 
tution  of  Tennessee,  In  1670.  Tbe  charter 
(wblcb  was  granted  long  before  [be  adoption  of 
tbat  Constitution)  provides  (S  2)  tbat  the  capital 


and  elect  Ave  directors,  SeciioD  i  provides  that 
Ibe  '  bauk  may  receive  od  deposit  any  and  all 
sums  not  less  than  $1  per  week  offered  as  si  ock 
deposits.  .  .  .  and  when  sucb  deposllH  shall 
amouDt  to  ISO  they  may,  at  Ihe  option  of  the  de- 
positor, become  stock  in  ibe  InstituLion."    The 


tion  wssfldopted).  the  capital  slock  of  the  bank 
was  (200.000,  and  tbat  on  March  IT.  1H&7.  and 
OD  sundry  days  prior  to  June  1, 1887,  It  was 
regularly  iccreascd  lo  (600,000.  and  ibat  on 
tbe  17tb  day  of  March.  1890,  and  on  sundry 
days  prior  to  June  1,  IBM,  it  was  again  regu- 
larly increased  to  11.000,000.  Tbe  supreme 
court  allowed  the  claim  of  exemption  and  held 
tbat  the  stock  issued  since  the  adoption  of  the 
new  Conslituiion  stood  in  all  respects  as  lo 
taxation  the  same  as  the  slock  earlier  Issued, 
DOtwitbstaudiDg  Ibe  provision  of  Ihe  Consti- 
tution for  the  taxation  of  all  properly,  and 
that  therefore  the  bank  was  not  liable  to  tbe 
tax  claimed  by  the  stale  aulhorlties.  Tbe  va- 
lidity of  tbe  claim  made  by  tbe  bank  forex- 
iptioD  of  the  Dew  as  well  as  of  tbe  old  stock 
iH  therefore  admitted  by  Ibe  state  court  ss  a 
right  protected  by  Ihe  Federal  Constitution. 
Tbe  plaintiffs  Id  error  claim  that  as  to  this 

Krllon  of  the  decision  of  tbe  supreme  court  of 
nneisee  it  cannot  be  reviewed  by  this  court, 
because  it  was  in  favor  of  tbe  bank.  Tbe 
bank  by  Its  answer  to  the  bill  drew  in  ques- 
tion the  validity  of  Ihe  acts  of  the  assesstoK 
otBcer  of  the  stale  acting  under  tbe  auiborily 
if  the  general  slatules  of  Tennessee,  providiog 
for  the  assessmcDt  of  its  property,  on  the!  144 
ground  that  the  authority  exercised  by  the  as- 
sessing officer  under  the  Tenaessee  statutes 
impalml  the  obligation  of  the  contract  entered 
between  Ibe  state  and  the  bank  la  Ita 
ler.  aud  the  decision  of  tbe  supreme  court 
of  Tennessee  was  against  tbe  validity  of  the 
uthorily  so    exercised   under    those   general 

The  state  court  decided  Id  favor  of  the  ex- 

mption  claimed  by  tbe  bank  by  virtue  u(  Iti 

contract  wtib  the  state.    The  protection  of 
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tbe  coDitituUODtl  provision  wis  tLus  accorded 
It. 

We  sre  of  tbe  optntoD  that  this  court  cannot 
Id  Ibis  case  review  ihnt  derisioo. 

U.  8.  Rev.  Slat.  §  709,  givea  Jurisdicllon  to 
this  court,  aiDODK  other  tTitnna,  upon  writ  of 
error  to  review  Ine  final  judgment  or  decree 
Id  anj  suit  in  tbe  bigbeet  court  of  tbe  state  in 
wliicb  a  declaion  In  llie  Buit  could  be  bad. 
where  Is  drawn  In  queslion  tbe  validity  of  ■ 
It'itute  of.  or  auibority  eierelsed  under,  aoj 
Kate,  on  tbe  srouud  ot  tbeir  beln;:  repu^mant 
to  Ihe  ConsIiIutloD.  treaties,  or  laws  of  tbe 
United  States,  and  the  decision  of  ihe  stale 
court  la  In  favor  of  Ibeir  validity.  Here  the 
decision  of  tbe  slate  court  is  against  the  valid- 
ity of  tbe  acta  of  tbe  asseiislng  offlcer  icllog 
under  the  aulliorlly  of  the  revenue  bwi  aa  ap 

Slied  10  tbe  properly  of  tbe  bank,  and  ia  to 
Ivor  of  tbe  exemption  claltoed  under  tbe  con- 
In' Jfunfiidt  v.  Mfmph{$.  87  U.  8.  20  Wall. 
090  [32;  42S],  It  was  held  that,  under  the  pro- 
visions of  tbe  act  of  February  0,  18fl7  (14  Stat, 
ML.  885,  of  wh/-h  U.8,  Rev.  S(ai.  §  709,ia  sub 
ttanlially  a  trahst^ripl),  it  was  essential  to  tbe 
jurlsdiclloa  of  Ibis  court  to  review  a  quealinn 
decided  in  a  slate  court,  that  one  of  the  ques- 
tlona  mentioned  la  tbe  Federal  statute  must 
bave  been  raised  and  presented  to  the  stale 
court,  and  thst  It  must  have  breu  decided  by 
Ibc  state  court  atrainst  the  rii;hi  claimed  or 
asserted  by  plaintiff  In  error  under  tbe  Constitu- 
tion, Ireallea,  laws,  or  authority  of  the  United 
Slates.  To  the  same  cITect  are  A'tw  OrUant 
Watentorbt  Co.  v.  l-nuinmui  Sugar  Ref,  Co. 
12S  C.  8,  18  [81:  SOT];  St.  Pavl.  ,V,  *  M.  B. 
Co.  V.  Todd  Coutity,  142  D.  8.  283[35:  lOU], 
14B]  "We  cannot,  therefore,  review  Ihe  de- 
cialon  of'Ihe  stale  court  allowing  tbe  claim  of 
exemption  from  taxation  of  Ibecapilat  stock  of 
the  bank,  although  tlie  conaequeuce  Is  Ibat  in 
these  cases  both  the  capital  stock  and  tbe 
shares  thereoF  in  tbe  bands  of  tbe  sbareboldeia 
escape  any  laintion  other  tban  the  charter  tax. 
Accepting,  as  we  do,  the  authority  of  tbe 
Farrington  Cam  for  tbe  point  therrio  decided, 
whicb  exempts  the  stock  in  ibe  bands  of  tbe 
abareboiders  from  anv  further  tax  tban  thai 
which  ia  provided  for  In  tbe  charter,  and  beln^ 
concluded  in  this  case  by  the  decision  of  tbe 
lupreme  court  of  Tennessee  In  favor  of  the 
exemption  of  Ibe  capital  alork  of  the  corpora- 
tioo.  we  are  not  here  called  upoo  lo  examine 
the  validilv  of  Ibe  claim  of  the  bank  as  to  tbe 
decUioo  of  Ibis  court  in  cases  preceding  that 
of  Farrington,  where  counael  allege  tl  bas 
been  determined  that  both  tbe  corporation  and 
Uie  sbsres  of  stock  in  the  hands  of  tbe  share- 
boldersxre  exempt  from  further  taxation  un- 
der clauses  which  are  said  to  be  similar  to  those 
Id  tbe  charter  uoder  consideration. 

In  Ibis  case  of  Bank  of  Commeni  T. 
Stat*  of  Tennetaee  for  ['■«  Uit  of  Hie  Citg  of 
MenvpM*  (the  flrsi  of  the  alio ve  entitled  ac- 
tions), the  supreme  court  held  that  Uie  bank 
was  liable  to  pay  the  municipal  taxes  under 
tbe  revenue  law  (Aclsiset  (Extra  Bess.)  chap. 
Se,  g  8),  above  mentioned,  upon  ita  aurplus  and 
undivided  profits  Seclloo  S  of  tbat  act  bas  al- 
ready been  referred  to,  but  the  material  portion 
of  It  Is  here  set  forth,  and  Is  as  follows: 

"  Provided  that  the  surplus  and  undivided 
Iftl  U.  B. 


proflis  In  sucb  bank,  banking  association,  or 
oilier  corpnrftlloD  shall  be  assessable  to  aald 
bank  or  other  corporation,  and  the  same  sball 
not  be  considered  in  the  sssessmeDt  of  tbe 
atock  tberein." 

The  corporation  plaintiff  In  error  demands 
Ibe  same  exemption  from  taxation  on  Ita  sur- 
plus that  baa  been  accorded  it  for  Its  capita] 
stock,  and  It  bases  its  contention  upon  tb« 
same  clause  of  exemption  In  Its  charter.  We 
think  It  cannot  be  sustained  as  to  Ibe  surplus, 
which  we  believe  is  taxable  under  tbe  law 
above  quoted.  This  whole  demand  of  ex,Mnp- 
tlnn  from  taxsMoo  made  by  tbe  bank  and  ita 
shareholders  must  be  •considered  with  [146 
reference  to  tbe  general  rule  governing  claims 
of  tbat  nature.  It  is  well  knowo,  baa  long  ex- 
iated.  and  is  undoubted.  JVfie  Orleant  Cxiy  A 
L.  R.  Co  y.  Nfit  OrUant,  148  D-  8,  198,  105 
[86: 121, 122];  VUkfbarg.  a.AP.ROo.y.  Den- 
nil,  lie  U.  S.  666  [29:  770],  and  many  cases 
there  died;  Farniigton  v.  Tennenee.  95  U.  8. 
679,  686  f24:558,  600];  Weit  Witcontia  ft.  Co. 


ill.  627  [83:  805]. 
These  caaea  show  the  principle  upon  which 
Is  founded  the  rule  tbat  a  claim  for  exenipilon 
from  taxation  must  be  clearly  mode  out. 
Taxes  belu^  made  the  sole  means  by  which 
Kiveri'igntiea  can  maintain  (heir  eilsteuce,  any 
claim  on  tbe  pan  of  any  one  to  be  exempt 
from  tbe  full  payment  of  bis  share  of  laxea 
on  any  portion  of  his  propertv  must,  on  tbat 
account,  be  clearly  defined  and  founded  upon 
plain  language.  There  must  be  no  doubt  or 
ambtgitily  in  the  language  used  upon  wbich 
the  claim  to  tbe  exemption  is  founded.  It  has 
been  said  that  a  well  founded  doubt  Is  fatal  to 
the  claim;  no  Imp]  lea  lion  will  be  indulged  In 
for  the  purpose  of  construing  the  language 
used  as  giving  the  claim  for  exemption,  where 
sucb  claim  b  not  founded  upon  tbe  plain 
and  clearly  expressed  Intenlion  of  the  taxing 

Thempital  slock  of  a  corporation  and  the 
abarea  into  which  such  slock  may  be  divided 
and  held  by  individual  abareboiders  are  two 
distinct  pieces  of  property.  The  capital  stock 
and  tbe  sbarea  of  slock  in  the  banda  of  tbe 
shareholders  may  both  be  taxed,  and  It  is  not 
double  taxation.  Cliurehili  v.  Utien  {-'Van 
AUrn  V.  Ai*tt*ori')  70  tJ.  S.  8  Wall.  678[18; 
229];  ilfrte  York  v.  Tax  Comrt.  71  0.  8. 4  Wall. 
244  [13;  844],  oiled  In  Farrington  v.  Tennate, 
95  U.  S.  687  [24:  B60]. 

This  statement  bas  been  reiterated  many 
times  in  various  decisions  by  this  court,  and 
is  not  now  disputed  by  any  one.  Id  Ihe  case 
last  cited,  Mr.  Juilice  Swayne,  in  delivering 
the  opinion  of  the  court,  enumerated  many 
objects  liable  to  be  lazed  other  tban  tbe  capiial 
stock  of  a  corporation,  and  among  them  he  in- 
stanced: (1)  thefrancbiae  tobeacorporation; 
{2)  the  accumulated  earnings;  (8)  profits  and 
dividenda;  (4)  real  estate  belonging  to  tbe  cor- 
poration and  necessary  for  its  business;  and  he 
adds  that  "this  enumeration  ahows  the  search- 
ing 'and  comprebenalve  taxation  lo  [14T 
wbich  sucb  institutions  ate  subjected  where 
there  ia  no  protection  by  prevloua  compact." 
And  in  Tennettee  v.  WhiliteTfi.  117  D.  B.  12» 
[89:  680],  at  page  1S6  [888],  Mr.  ChUfJuttiM 
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ocTT.  ■: 


Wttte,  Id  deliverinR  the  opiniflo  or  tho  court, 
nys  "tbit  Id  corpornlioDs  Four  etemeatB  of 
taxable  value  are  mmetimes  found:  Pir^t,  the 
fTaDcliiKi  aecDDd,  the  caplial  Block  io  the 
band*  or  the  corporation;  thiril,  the  corporate 
property:  aod  lourtb,  the  shRrea  of  capital 
■tocb  ID  tbe  banda  of  the  ludivldual  itockbold- 
em." 

Tbe  surplus  belooKlng  to  this  bank  la  "cor- 
porate propertf."  aad  U  distinct  from  tbe  capi- 
tal stocK  Id  tbe  hauda  of  the  corporalion.  Tbe 
ezempllon,  in  terms,  is  upou  tbe  paymeal  of 
ftD  aoDual  tax  of  1  of  1  per  cent  upoD  cacb 
■bare  of  tbe  capital  iloch,  wbicb  ahall  be  Id 
lieu  of  oil  other  taxes.  Tbe  exemptloD  is  nni, 
Id  our  judnnenl,  greater  In  its  ticope  than  tbe 
subject  of  tbe  tax.  Recogoiziog,  ai  we  do, 
that  there  Is  a  diSereot  property  id  tbat  which 
Is  described  aa  capita)  stock  from  that  which 
Is  described  as  corporaie  properly  other  thao 


to  exempt  before  tbe  exemplion  will  be  gtaoted, 
we  must  bold  that  the  surplus  has  DOt  been 

SraDted  exemptioD  by  the  clause  contained  Id 
le  cburrer  under  dlscuxsioD.  The  very  oame 
of  surplus  Implies  adlffereoce.  There  Is  capi- 
tal aUick  and  there  is  a  surplus  over,  above, 
and  beyond  (he  capital  stock,  wbicb  surplus  ia 
tbe  property  of  tbe  back  uatil  it  ia  divided 
among  slock  holders. 

Tbe  case  of  Banh  ofOommeree  v.  Tenrutter, 
lU  U.  S.  493  [i6:  810],  does  not  hold  to  tbe 
contrary  of  this  doctriae.  This  quesilon  was 
not  therein  discussed  or  decided.  The  ques- 
tioD  wbicb  wasdccided  related  only  to  Ibe  taxa- 
tion of  real  property  not  used  bv  tbe  bank  in 
Its  bu<<iiies)i,  and  It  was  bold  Ifable  lo  taxation. 
Tbe  esse  Is  do  autboritj  for  tbe  proposition 
contended  lor  here,  namely,  tbat  the  whole 
■urplusof  this  l)ank  ia  exempt  from  taxation. 
N'o  individual  abarebolder  bas  any  leral  right 
to  claim  any  portion  of  this  surplus.  Uotil  di- 
vided by  the  iNiard  of  direclurs  it  remains  the 
properly  of  the  corporalion  itself,  and  In  the 
Mnse  Id  whicb  the  words  "capital  slock"  are 
148]*used  Id  tbe  eiemplion  clsuae  the  autplus 
does  not  form  any  part  thereof.  It  is  said  that 
the  purpose  of  incorporaiing  a  bank  is  to  ena- 
ble tbe  InKtltutiOD  to  accumulate  proflts  and  to 
make  dividends  out  of  them,  and  tbat  the  divi- 
dends cannol  be  made  until  tbe  profits  have 
becD  accumulated,  and  that  under  this  niliofr 
profits  would  come  under  Ihe  description  of 
surplus  to  be  taxed  before  distribution  in  adlv- 
idend.  Il  is  (rue  tbat  dividends  cannot  rigbt- 
fully  be  made  until  proflta   have  accumulated; 


amnnfT  tbe  slockboldet^  by  way  of  dividends, 
and  quite  annlher  thing  to  accumulate  profits 
year  ufler  year,  and,  while  still  declaring  divi- 
dends, accumulate  a  aurplus  which  is  not  so 
divided.  Tbe  sums  accumulated  by  way  of 
protitB  helween  (he  regularly  recurring  divt 
dend  daya  mieht  not  be  regarded  as  surplus, 
provided  Ihose  profits  were  regularly  disiribut- 
ed  in  dividends.  Tbe  surplus  in  this  caae  U 
clearly  not  of  that  kind  wbicb  has  been  saved 
for  the  purpose  of  being  distributed  by  divi- 
dends, Il  msy  be  true  that  the  general  effect 
of  a  tax  on  (bis  surplus  might  indirectly  oper- 
ate upon  the  iharebolder  by  possibly  lesseuiDji 


'  the  value  of  his  share'  to  some  extent,  but  thai 
is  not  (he  same  ax  If  n  lax  had  bevn  laid  u[>OD 
those  shares.  In  levt  ing  ibf  charter  lax  it  v»b 
conceded  tbat  tbe  tax  baa  always  been  tneaa- 
ured  by  tbe  par  value  of  the  shares  of  slock, 
while  the  actual  value  of  such  shares,  because 
of  tbe  large  surplus  owned  by  the  bank,  may 
have  been  very  much  greater,  and  Ihe  staiut» 
under  whicb  the  surplus  is  taxed  providcH  ibat 
such  aurplus  mu^t  not  be  considered  in  Ih» 
assessment  upon  the  stock:  so  that  provision 
is  made  whereby  a  tax  upon  the  surplus  and 
tbe  charter  tax  upon  tbe  sbnres  of  stock  will 
neither  be  double  nor  unjust  taxation.  Al- 
though a  aurplus  may  be  required  by  the  na- 
tional tianking  act.  andiUsoby  tbe  laws  of  good 
and  safe  banking,  yet  we  do  not  perceive  that 
this  fact  bas  any  material  eflect  upon  the  quea- 
Hon. 

We  are  therefore  of  opinion  that  the  surplu* 
was  properly  taxed,  and  (hallheliank'Bdsim  of 
exemption  asto  such  surplus  is  without  founda- 
tion in  law.  *TieMvieuitU(itll«aretier»\l*9 
al  of  ta  maeh  iff  tAtjudgmenl  at  it  againtt  th» 
iliarrhoU&n,  and  the  cases  are  therefore  te- 
fflanded  to  the  stale  court  for  further  proceed- 
ing* Id  conformity  witb  Ibis  opinion, 

JTr.  Juttiee  WUte  concurs  Id  so  far  as  Iha 
decree  recognizes  Ihe  cxemiition  of  tbe  share* 
of  stock  from  all  taxation  except  that  enumer- 
ated in  Ihe  contract,  but  dis=enis  from  iheooD- 
dusinn  ax  to  the  power  to  tax  tbe  surplus  and 
undivided  profits. 


UNION  ft  PLANTERS'  BANE. 

(Bee  8.  C  Beporter^  ed.  ll>-ia). 

Stalt  deeUionM,  tcktn  not  binditig—eapital  sfodt 
of  corporation — ttemptioa  nf  bank  from  taxa- 

la  contained 
therein,  and  wtaeiberthestBlebas  pmsBd  anr  law 
Impalrlnr  lEs  obllmllon.  to  not  boum)  by  tbe  ore- 
vious  declsloDS  oF  tbe  state  dourts.  exoetrt  wben 

Notc-j1*  to  dlrtd  taxtt,  see  note  to  Soholer  v. 
Hew,  23:  98. 

Al  to  ixncer  of  ttata  to  tax,  see  note  to  DobUot 
T.  Erie  Countr  Comia.  10.  \W^ 

That  lozoUon  a/*toefc  or  ttian*  in  corrnradnn 
dnea  DM  ImpoiroliUoaHonQf  eunlmetj:  foiotlnn  at 
■ftnretq^  notloniil  iMin'cs  imd  oUur  corpomHoat,— 
gee  note  U>  Providence  Baak  r.  BUIInn.  T:  B3B. 

Alto  exemiittonfrom  laratinn:  whtlher  a  contract 
or  nnt:  not  (mplMd,— see  noie  to  Tucker  v.Fervusoo, 

At  to  uh<n  on  InjuncHon  to  restrain  the  mHirtfon 
nf  a  tax  uM  be  ffmnMit.  see  note  to  Uowa  v.  Ctil- 
cuo.  a):U. 

.lis  to  uhen  liua  WeoaTly  rutetttd  enn  tit  rtccrtrti 
back,  see  note  tn  Ersklne  v.  Van  Aminle.  SI:  83. 

^tlnjurtsdletlon  or  [^nt'e^l  S'alci  SuprtrntCemit 
to  ilcdare  atalt  laie  vnbi  at  In  ennitc-  leUtt  sM's 
Oonst  Ualim:  to  rcnlsc  decrees o/  rtale  courts  at  to  ooo- 
'  tfole  Inun.— see  notes  to  Hart  v.  [«ia- 
T'  en>;  and  Oimmerclal  Etank  of  OiMitnnatl  v. 


,-,     ui  0.  a. 
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Seklby  Couktt  t.  tTmoir  ft  Pi-abtkh^  Bark. 


thej  have  been  to  lorv  ax^  •<>  flmilr  atabllBbed 
u  to  coDBtltute  ■  rult  ot  propenr.  but  will  decide 
lodependenllr  wbeiber  tberc  !■  a  oontnct  and 
vhethei  In  obllgmUoD  k  Impalrad, 

t.  Tbera li a okar dMlDoOon  bMwMn  thecapllal 
■took  of  a  oorpoiatton  and  tbe  ahan*  of  atock  of 
■ucli  oorporaUOD  In  the  hand*  o(  ha  Individual 
■banholdeia,  ao  tbaC  tbe  taiatloD  ot  tbe  one 
property  I*  not  tbe  taxation  of  tbe  other. 

M.    A  charter  fi-wtng  a  bank  a  lien  on  aharei  or : 
Mpllal  (took  for  debts  of  ahateboldera.  and  U 
pmlnK  a  certain  tax  on  ibarei  of  atodc  to  be 
Iteu  of  at]  otber  tazco,  ezemptaeDob  ibarea  lathe 
bands  of  ibarebolden  from  rurthertazatlon.but 
does  not  eumpt  tb«  oorpontlon  from  taxation 
on  lia  Mpltal  ttook  or  mrp'd*  o*  accumulated 

[No.  7M.J 
Argutd  January  to  ts,  1896.    Decided  March 


APPEAL  from  a  decree  of  the  Circuit  Court 
or  tbe  Uoiied  Statea  for  tbe  West«nt  Dis- 
trict of  TeDcessee  granting  an  iniunctlon  at 


tbe  ground  of  a  clause  in  tbe  cbarter  of  the 
bsnk  exempltng  such  surplus  from  laislioD. 
Rtttrred.  and  eaum  remanded  with  direelieni 
to  Hitmint  Vie  niii. 

The  facts  are  slated  in  the  opinion. 

Meurt.  S.  P.  Walker,  0.  W.  Mttealf.  snd 
F.  T.  Edmondtoa,  for  appellants; 

The  only  effect  of  the  charier  of  the  defead- 
■nt  bank  &  to  exempt  the  shareholders,  as  in- 
dividuals, from  tniaiion  on  account  of  their 
shares  of  stock  therein.  Tbe  charier  lux  Is 
laid  upon  the  ihares  of  sinck,  nnd  the  words 
"In  lieu  of  all  other  taxes"  mean  in  lieu  of  nil 
Other  taxes  upon  the  same  subject  of  taialion 
—10  wit,  the  share  of  slock.  There  Is  no  ex- 
emption, express  or  Implied,  of  the  capllal 
•lock  or  franchises  ot  the  corporation. 

Farringttm  v.  Tennrme.  05  D.  B,  679  (84: 
B581;  Tennemee  t  IfAitworrt,  32  Fed.  Rep.  80, 
117  U.  B.  189  (29:  S38);  Aeie  Orleant  v.  Hoiu- 
Ion,  119  V.  8.  205  (80:  411);  ClivnJ-Hlv.  Utira. 
rVanAUenv.  ilsscMW*")  70U.  8.  3Wall.  678 
(18:  228);  AVw  York  y.  Tirz  Co-nri.  71  U.  8.  4 
Wall.  844  (18:  844);  Jona  d;  Jf.  Itfg.  Co  v. 
Orni.  09  P».  187;  Fnton  /lankv.  SUrle,  9  Terg. 
490;  MempfiU  v,  Farri-igton,  8  Bait,  889; 
Cooley.  Tsin.  (1889)^231. 

The  capital  stock  and  shares  of  slock  are 
distinct  subjects  of  Uxalioo:  and,  iu  the  ab- 
sence of  a  charier  or  cootmct  exemption,  tbe 
State  wonid  bs?e  hsd  the  undoubTed  power  to 
t.ii  both  the  capital  stock  and  the  shares  of 
stock. 

Union  Bank  t.  State,  tttpra;  Memphii  v. 
Sn^,  6  Bazt.  Giffi,  82  Am.  Kop.  G82:  Nath- 
vOU  (iadight  Co.  v.  A'-tihrilU.  8  Lea.  407:  Soalh 
SaihtilU  Street  K.  Co.  t.  Marrorr,  87  Tenn. 
409,  a  L.  B.  A.  858;  Farringlon  v.  T(nne*ter, 
tupra;  Scv  Orlcaniv.  Homton,  119  U.  8.  877 
(SO:  415);  Coole;,  Tnxn.  g  281. 

The  power  lo'iax  both  the  capital  slock  and 
the  sharca  of  slock.  In  Ihe  absence  of  charter 
eiempiioD.  being;  undoubted.  It  must  be  ad- 
jiidgM  that  tbe  power  as  to  both  subjects  of 
taialloQ  remains  unimpaired,  except  to  tbe 
extent  titat  it  mppean.  In  unmlstakaDle  terms, 
1(11  U.  8. 


Ohio  L.  In*.  A  T.  Go.  t.  DetoU.  S7  U.  S.  IS 
Hon.  416(14;  997);  Minot  t.  Philadel^ia,  W. 
A  B.  R.  Co.  {••DelaaaTe  R.  Tax"),  85  U. 
8.  IB  WaU.  MB  (81 :  894);  ErU  R.  Oo.  f.  Penn- 
tyltania,  88  D.  8.  81  Wall.  498  (28:  596); 
Tveker  v.  Ferguton.  89  U.  &  89  Wall.  576  (S9: 
616j;  Farringlon  v.  Temuuee.  95  U.  B.  6Bt 
(24:5601;  yietaurg.B.  dt  P.  R.Co.f.  Dennit, 
116  n.  8.  665  (29: 770l;  Tennettei  t.  WhiltBorlh, 
IIT  D.  8.  186(89;  832). 

An  accumulated  surplus  !■  a  distinct  and 
separate  subject  of  taxettoo, 

Xew  York  v.  TrLr  Comrt.  94  tJ.  B.  415  (34; 
164);  Central ?fat.  Bonky.  United 8t»lei,imJJ. 
8.  855  (84:  708);  FirH  Nat.  Bank  t.  Ptttr- 
borough,  56  N.  H.  SU,  82  Am.  Bep.  416;  StaXt, 
North  Ward  Sat.  Bank.  v.  Saeark,  89  N.  J.  L. 
880;  ataU  r.  Bank  (ft  Bmgrna,  S  HouaL  (I>eL> 
99.  78  Am.  Dec.  699. 

Matn.  WllUun  H.  Carroll  and  Iikam 
0.  Rarrii.  for  appellee; 

Tbe  legislature  of  Tennessee  had  the  power 
under  the  state  Constlmtloo  of  1834  to  grant 
to  corporations  created  by  It  ezem^itloo  from 
lazatioD.  and  such  exemption  must  either  con- 
fer total  or  partial  immunitj  from  taialioD, 
and  extend  for  anv  length  of  time  tbe  legis- 
lature might  deem  proper. 

KnottilU  d!  0.  R.  Co.  t.  Bedei.  9  Bait. 
445;  State  t.  BuHer.  18  Lea,  400;  Statf.  Mem- 
phi*.  T.  Bvl'er,  86  Tenn  614;  Unit)er*ifg  oflh* 
South  T.  Skidmore,  87  Tenn.  156;  MemjAit  T. 
Union  A  P.  Bank,  91  Tenn.  646;  Manphi*  t. 
Memphit  City  Bank,  91  Tenn.  577;  Farrinnton 
V.  Ttnnena,  9S  U.  8.  n79  (34:  SS8);  Tiptom 
Count!/  T.  Loeomotite  d;  Maeh.  Work*,  108  C.  8, 
623(26:841);  Bank  of  Commerce  v.  Tenneuee, 
104  v.  8.  493  (20:  810);  Baien  v.  Union  BanM, 
1  Sneed,  115;  Mobile  A  0.  B.  Co.  v.  Tenneieet, 
153  n.  B.  499  (38:  79tl). 

Trom  the  words  employed  to  express  lbs 
Immunity  from  taxation.  It  is  apparent  the  par- 
ties Intended  it  should  include  all  laieg;  oiber- 
uise  greater  burdens  are  at  once  impOiied  on 
the  bank  Id  an  excise  tax,  and  Ihe  right  to  im- 
pose additional  Inics  reBcrved, 

Tenneuee  t.  Whitwrth,  117  U.  8.  187  (?»: 
832);  Piatt  v.  Union  P.  R.Go.W  U.  8.  48,  60 
(26:  424,  428). 

The  lairs  set  out  In  tbe  bill  are  direct  laxM 
upon  the  funds  out  of  which  dividends  must 
be  declared,  and  are  in  substance  as  taxes  on 
theahsresnf  stock. 

Pottul  TeUg.  CabU  Co.  v.  Adam*,  155  D.  a 
688  (89:  311),  B  Inters,  Com,  Rep.  1;  rollofkr. 
Farmer/  l^n  AT.  Co  157  U  8.  429(89:759). 

The  charter  DecessHril J  exempts  all  Ibe  prop- 
er!; of  Ihe  bsnk  rpquired  for  the  successful 
prosecution  of  its  business. 

Tbe  scquf^liion  of  surplus  and  undivided 
profit  Is  Indtspenssble  to  such  prosecution — 
therefore  they  are  within  the  exemption. 

Wilmiiigtgn  A  W.  R.  Co.  v.  Kek/,  80D.  3. 18 
Wall.  264(20:5flB):  Cookv.  SltiU.  Camden  A  B. 
C.  R.  Co.  88  N.  J.  L.  475:  State,  Camden  A  A. 
\  R.  A  Trantp.  Co..  t.  ManejUld  Comr*.  33  N.  J. 
;  L,  510;  state.  New  Jeriey  R.  A  Trantp.  Go.  V. 
Hancock.  85  N.  J.  L.  537;  State  V.  PlateU,  U 
In.  J.  L.  870;  MilieauleeASt.P.RCb.v.Ora*- 
•ford  County  Super*.  89  Wis.  116;  Stall  t.  Bam, 
Ml 
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24  N.  J.  L.  487;  Schuj/lkill  ^'at.  Co.  y,  Bsrkt 
Co'tnty  Comn.  11  Pa.  S02;  StaU,  Kfw  Jertey 
Jt.  J:  IVantp.  Co..  V.  Sfaicark,  26  N.  J.  L.519; 
tilale,  Etiziibttli  Libary  Auo.,  t.  Leater,  29  N. 
J.  L.  fill. 

Mr.  Jttitiee  PceUum  delivered  tha  aplDion 

of  tlie  court: 

ThislB  ftD  appeal  troin  ibe  deciee  of  tbe cir- 
cuit court  of  Ibe  Uoited  SiRtea  fortbe  wesiera 
ditiricl  of  TeDuenee,  granting  aa  lojuDction 
at  tbe  nilt  of  tlie  UdIou  A  Plaoiers'  Beok  to k- 
■traia  the  muDiclpal  aulboritks  From  collecting 
anj  tax  laid  upon  the  lurplus  of  tbe  bank,  on 
tbe  ground  Ibat  aucb  surplus  Is  exempt  under 
ft  clause  In  tbe  charter  ol  tbe  bank  similar  to 
the  one  discussed  in  tbe  above  cases  of  tbe 
Bank  of  Commerce.  The  circuit  court  granted 
tbe  injunction  and  permanently  enjoined  tbe 
municipal  euthoritlea  from  tbe  collection  of 
Um  tax.     Tbe7  bave  appealed  to  this  court. 

There  are  two  fcrounds,  either  o[  ivbicb,  if 
decided  In  favor  of  appellants  in  this  case, 
would  result  In  upboldinE  tbe  valldit]'  of  the 
tax  upon  tbe  surplus:  Fint,  If  It  should  be 
beld  that  by  the  true  iDlerprelalion  of  tbe 
cbartertbe  exemption,  while  applying  to  tbe 
shires  of  stock  In  Ibebandaof  tbesliareliolden, 
does  not  extend  to  Ibe  corporation  itself,  tbe 
tax  would  be  valid;  second,  even  If  the  tax  on 
tbe  capital  stork  were  void,  that  upon  the  sur 
plusmfgbcstlllbeupbeldoiitbeautboHiyofllie 
case  of  Bank  of  Oommcrce  *.  Tenncuee,  131 
U.  B.  134  [anle.  Aii].  We  have  already  beld 
in  tfant  case  that  a  tHi  on  the  surplus  was  valid, 
but  tbe  question  whether  a  lax  on  the  capilal 
stock  of  tbe  bank  was  valid  could  doI  be  raised 
there,  because  ibe  case  was  before  us  on  a  writ 
of  error  taken  to  a  state  court,  and  tbe  question 
In  the  Biaie  court  was  decided  in  favor  of  the 
exemption  claln:ed  by  tbe  bank.  Tbisbelneao 
IB  1]  appeal  (rora  *h  Judgment  of  the  Untied 
Slates  circuit  court,  both  quesllonaare  open  for 
our  decision.  We  think  vt  tberefore  proper  '" 
here  decide  the  question  first  above  stated. 

Various  decisions  of  the  courts  of  Tennessee 
bavH  been  died  by  counsel  on  both  sidfS  : 
tbe  meaning  of  tbe  exemption  clause,  wbelber 
or  not  It  covered  the  capital  stock  and  the 
shares  also.  Generally,  (he  courts  of  that  stale 
beld  l>efore  tbe  decision  bv  this  court  of  Far- 
rington  v.  Tennetut.K  U.'S.  670  [!4:  SS8].  tbat 
the  charter  lax  was  laid  upon  Ibe  corporate 
capital  stock,  and  the  exemption  was  of  that 
stock  froitj  any  further  tax.  SulMequenlly  to 
Ibe  decision  in  that  case  tbe  slate  couria  have 
beld  tbat  under  the  conalruclion  given  to  the 
clause  in  the  Farringlon  C'ih  and  in  Rank  of 
Commtree  v.  Tennitta.  IW  U.  8. 468  [26:  SIO], 
the  tax  was  on  the  shares,  and  Ibe  exemptlnn 
covered  both  the  capilal  stock  and  the  aharea 
Ihereof,  The  decision  giving  exemption  to 
botb  elapses  of  property  was  adjudged  alone 
upon  the  eutbority  cited.  In  such  a  case  aa 
tills,  where  we  are  to  coniirue  tbe  meaning  ot 
tbe  clause  of  the  statute  as  to  what  contn 
contained  therein,  and  whether  Ibe  elate 
passed  anv  law  impairing  Ita  obligation,  w 
not  bound  by  the  previousdecislonaof  Ihe 
courts,  except  wben  they  have  been  so  long 
and  so  Qrmly  eslabllsbed  as  lo  constitute  a  rule 
of  property  (which  Is  not  the  case  berel.  and 
we  decide  tor  ourtetves  Independently  of  iba 


decisions  of  the  state  courts,  whether  there  If 
a  contract  and  whether  its  obligalinn  is  im- 
paired. Lovittill^  d  N.  B  Co.  v.  I'ulmti,  lOB 
U.  a.  244,  256  [37:  828,  9261;  I'iettburg.  S.  A 
P.RCo.y  DenaU.  116  U.  S.  66.V-867  [2Sr  770, 
7711;  MobiU  AO.  R  Co.  v.  Tennessee,  15S  U. 
S.  486,  «a  [38:  TB3.  785]. 

Wbi1e  according  to  tbe  declaions  of  ibe  su- 
preme court  of  Tennesses  tbe  respect  which  la 
most  justly  due  them  on  account  of  the  high 
character  of  that  tribunal,  nevertheless  tbe  re- 
sponsibiltty  la  upon  us  to  determine  ibe  que*- 
tlon  Independently,  and  we  cannot  agree  with 
thatcourt  in  its  construction  of  tbe  decisions 
of  this  court  Id  tbe  two  cases  mentioned.  In- 
deed, one  of  tbe  judges  of  tbe  stale  court  said 
In  tbe  course  of  an  opinion  {Memphii  v.  Union 
A  P.  Bank,  91  Tenn.  558)  that  since  the  Far- 
rington  Gate  the  court  bad  *recogDized  [IBS 
tbe  decision  and  bad,  at  tbe  same  time,  adhered 
to  Its  own  former  decision!  that  no  ad  valorem 
lax  could  be  lawfully  laid  on  tbe  capital  stock, 
and  thus  the  eBeet  of  Ibe  two  decisions,  tbe  one 
Federal  and  Ibe  other  state,  waa  that  both 
classes  were  exempted.  Other  judges  said 
thry  were  exempted  by  reason  of  tbe  Federal 
decisions. 

Weatatcd  in  B/inkofCoramerctY.  TennoMt, 
161  U.  S.  134  [ante.  645],  tbat  tbe  lax  provided 
in  this  charter  la  laid  upon  tbe  shares  ot  stock  in 
tbe  bands  of  tbe  sbarebolders,  and  they  are  ex- 
empt from  any  further  taxation  on  account  or 
tbeir  ownership  ot  such  shares,  la  tbat  res|iect 
we  followed  the  case  of  Farrington  v.  Tennfi- 
ttt.  9.'5  U.  8,  679  [24: 5S8].  and  we  refused  In  tbe 
Bank  of  Commei-et  Cute  lo  overrule  or  dinin- 
guish  it;  but  it  is  claimed  on  tbe  pari  of  tbe  ap- 
pellee berelD  tbat  Ibe  Fairington  Gate  also  de- 
cided tbat  the  charter  tax  ia  to  lieu  of  all  other 
taxes,  not  only  upon  the  shaies  in  tbe  bands  of 
the  shareholders. but  (hnt  it  exempts  tbe  corpor- 
ation and  all  its  property  from  anr  further  tax- 
ation. We  cannol^ve  ao  broad  an  elTect  lo 
tbe  decision  in  tbe  Farnngtoa  Cat.  The  quea- 
tloa  of  tbe  exemption  of  (be  corporation  and 
its  property  from  taxation  did  not  arise  In  (bat 
case,  and  tbere  was  no  adjudication  of  (hat  quei- 
(ioD  by  its  decisioD.  Farriogton  was  the  on  ner 
of  certain  shares  of  stock  in  tbe  bank,  and  tbe 
state  and  the  county  of  Shelby  each  claimed 
the  right,  under  tlie  law,  toassess  taxes  against 
him  by  reasoQof  blaownersbip  of  those  share*, 
at  the  same  rate  that  taxes  were  aasesaed  and 
levied  u|)on  other  taxable  property.  He  ra- 
slsted  tbe  payment  of  the  (axes  upon  tbe  grouod 
that  by  virtue  of  (be  exemption  clause  in  tbe 
charter  tbe  bank,  ila  franchise,  its  capilal  stock, 
and  alao  the  shares  of  stock  of  the  individual 
Btuckholders,  weresubject  tono  taxation  other 
tbao  at  tbe  rate  specifled  in  the  charter. 

Although  in  setting  forth  the  grounda  of  bll 
resistance  to  tbe  payment  of  tbe  tax.  Pariing- 
ton  slated  that  the  bank,  its  franohiae  aad  Its 
capital  atock,  were  not  subject  to  taxation,  atUl 
that  was  notamalerial  question.  Iftbeabaret 
of  stock  owned  by  him  were  not  subject  to  tax- 
ation lo  his  hands,  tbat  was  safflcleot  for  him, 
and  tbe  question  of  the  exemption  of  propertT 
of  the  corporation  would  not  be  Idvi^vco. 
The  'corporation  was  not  a  party  to[lS3 
tbe  suit,  and  allhoucb  In  the  opinion  writiea 
upon  tbe  decision  olthe  question  whether  tbe 
shares  were  liable  to  iaxbUoh.  in  bis  hands.  It 
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mv  bive  rather  been  auumcd  tliit  tbe  stock 
WBinot  subject  to  taiMion  as  aninsl  tbe  cor- 
poration, or  Ibtt  tlie  nhole  gtocK  was  eiempt 
in  nbosesoever  baods  it  wax.  tbe  maitfr  aclu- 
all;  decided  wu  the  exemption  from  laxatlon 
of  ttipse  sbarei  In  tbe  hands  or  the  il'i:ri'i. old- 
en. In  tbe  suit  Ibat  waa  [nsliluteil  ii  whs 
agreed  that  tf  Id  any  efenl  tbe  decision  was 
■SverBe  to  Fartington,  judgment  ibould  be 
rendered  againit  bim  for  a  certain  number  of 
dollara,  tbe  amonDt  of  the  tax  aseessed  ap-ainsl 
lilm,  and  if  the  decision  ibould  be  in  bis  favor, 
then  the  judgment  nai  to  be  that  tbe  taxes 
were  Illegally  aweascd.-and  that  anid  Hbarea  of 
Block  were  to  be  exempt  from  all  other  taxa- 
tion, except  the  f  of  1  per  cent  to  tbe  slate,  ai 
provided  for  in  the  lOih  section  of  the  bank'a 
charter,  and  the  collection  of  any  further  tax 
waa  to  be  enjoined.  The  trial  court  rendered 
a  decree  eDJolning  the  collection  of  (be  tax, 
vbich  was  revereed  by  the  supreme  court  of 
tbe  stale  on  tbe  ground  that  tbe  abarea  of 
■lock  were  not  tbe  property  or thintc  exempted, 
and  it  was  therefore  adjudged  that  Sbrring- 
ton  sbould  pay  to  tbe  slate  the  suma  of  money 
Bsaessed  upon  bis  shares.  Fa rrlngton  thereupon 
sued  out  ■  writ  of  error,  and  coming  Into  thia 
<vurt  Ibe  judgment  of  the  supreme  court  of 
Tennessee  waa  reversed,  and  It  was  held  that 
the  charter  tax  waa  upon  tbe  shares  of  stock  in 
tbe  hands  of  Its  shareholders,  and  that  they 
were  consequently  eiempt  from  the  payment 
of  any  further  tax. 


We  do  not  admit  the  claim  made  by  the  coun- 
sel forappetlee,  that  the  FarrinnUm  Cam  must 
have  decided  the  exemption  of  Ibe  stock  of 
tbe  corporation,  because  in  the  case  of  tt'iekl 
V.  Tennemte  (mcnlioned  in  note  to  Farnngton 
T  I!tnf<M«w.93U.  S.  «TS[S4:558].atpageG«) 
[561  J),  at  ia  claimed.  Ibe  exemption  was  uf  tbe 
capital  stock  of  the  corporation  nLIcb  was  held 
nevertbeless  to  come  witbin  the  principle  of 
the  main  case  decided.  There  was  no  maierial 
difference  in  tbe  meaning  of  tbe  exemption 
clause  In  the  various  cases  mentioned  in  the 
note  to  tbe  Farringtrm  Cite.  Those  clause! 
were  of  substantially  tbe  same  Import  as  that 
In  the  Farrinfflan  Caie,  and  Ibey  are  set  fonh 
in  tbe  dissentloe  opinion  of  Mr.  Justin  Birong 
at  page  692  [StlSJ  of  tbe  report.  Tbe  wbola 
court  ffas  of  one  opinion  upon  tbe  suliject  that 
there  was  no  substantial  difTerence  in  Ibe  ex- 
tent of  Ibe  exemptions  coniaincd  In  tbe  several 
chatters,  sllhougb  tbcre  was  »ome  difference  la 
their  phra'ietilo/ry.but  tbe  question  wBS,as  staled 
by  Mr.  JutUct  Strone,  Wbicb  of  tbe  parties  waa 
to  •receive  the  benefit  of  the  eiempllon,  [  1  Uti 
namely,  Waa  it  to  be  Ibe  corporniion.  or  wai 
It  Intended  for  the  individual  stockholder?  It 
was  upon  that  question  that  tlie  court  divided; 
tboie  In  tbe  minoritv  believing  that  the  ex- 
emption wns  loteniled  In  each  case  for  the  cur- 
Esratinn,  while  the  case  as  aetunlly  decided 
aids  that  tbe  Individual  sbarebnldcr  nas  ea- 
tliled  to  tbe  benefit  from  the  exemption,  and 

„    there  Is  no  adjudlcalioD  Ihal  that  exemption 

There  are  undoubtrdlv  aomc  exptvsslons  in  I  extended  also  to  tbe  corporation  and  lis  prop- 
tbe  opinion  of  Mr.  Jutliee  Bwayne  which  lend   ertv. 

color  to  the  Idea  that,  in  hts  belief,  not  onlv  Other  cases  Id  tfals  court  are  dted  by  counsel 
were  Ibe  shares  in  tbe  bands  of  tbe  sbareboltl-  for  the  appellee,  which  it  is  clalmrcf  are  au- 
ers  exempt  from  anjfurther  taxation  than  that  thorlty  forlhelr  proposition  of  exemption  of 
Imposed  by  the  charter,  bu'  lliat  Ibe  properly  the  corporate  property  from  further  Isxntiou. 
of  Ibe  corporation  waa  itself  exempt  from  any  Among  IbetnUihv Pigita  BraneH of  Stnle  Hank 
taxation  other  than  that  provided  for  in  that  of  Ohio  v.  Snoop,  67  V.  B.  16  How.  869  1 14; 
•ection;  the  latter  quewion,  however,  was  not  977].  The  lethsecLlon  of  the  general  biuiking 
before  the  court  and  was  on  t  decided  by  it,  and  'law  uf  the  slate  of  Ohio,  passed  in  1845,  |- 


re  of  opinion  that  eesumlng  that  tbe  cbi 
ter  tax  waa  laid  upon  the  shares  of  stock  in  tbe 
bands  of  the  shareholders,  the  exemption  from 
154t]  ■further  taxation  applies  to  tbe  subject 
wbicb  was  taxed  under  the  charter,  and  isnotof 
any  greater  scope,  and  that  it  would  not,  there- 
fore, include  tbe  exemption  from  taxation  of 
either  the  capital  stock  or  tbe  surplus,  nblcb  Is 
the jjroperlyoftbecorporalion Itself.  Wecome 
to  this  conclusion  becaa«e  of  Ibe  fact. well  eatab- 
lisled  by  the  decisions  of  this  as  well  as  many 
state  courts,  that  there  Is  a  clear  distinction 
between  the  capital  stock  of  a  corporation  and 
the  eharee  of  slock  of  such  corporation  In  tbe 
hands  of  its  individual  shareholders.  Bo  sepa- 
rate are  these  properties,  and  so  distinct  in  their 
nature,  that  Ifae  taxation  of  the  one  property 
Is  not  the  taxation  nf  the  other.  This  Is  no 
new  doctrine,  and  Ibe  dislloction  between  Ifae 
two  properties  waa  recoKniied  by  ibe  supreme 
court  of  Tennessee  as  long  ago  aa  tn  tbe  case 
of  UniM  Rank  v.  Stalf.  9  Terg.  490,  de- 
cided in  1886.  It  waa  held  that,  under  the 
clause  of  tbe  charter  there  under  consideration, 
any;  further  tax  on  tbe  capital  stock  than  that 
which  waa  provided  for  in  tbe  charter  Itself 
was  void,  but  that  the  state  might  tax  the  shares 
of  stock  in  tbe  hands  of  individuals  nulwilh- 
•tandlngthe  exemption  from  further  taxation 
OD  the  capital  stock. 
ICl  G.  S.  U.  B.,  Book  4a  41 


quired  tbe  bank  to  aet  oS  6  per  cent  of  eacit 
seml-anniial  dividend  made  tiy  it  for  the  ub« 
of  the  Biate,  which  sum  or  amount  so  set  oS 
was  to  be  tn  lieu  of  all  taxes  to  wbicb  the  com- 

eny  or  stockholdera  therein  would  olberwlae 
subject.  Subsequently,  tbe  stale  passed  an 
act  providing  for  other  and  different  taxation. 
The  bank  refused  to  pay,  whereupon  th« 
treasurer  of  the  county  brought  an  action  la 
enforce  payment  of  such  tni,  and  it  was  claimed 
on  the  psrt  of  the  treasurer  that  Ibe  provision 
of  the  general  banking  law,  above  mentioned, 
waa  not  a  contract  nxing  the  amount  of  tho 
tax.  but  was  a  law  prescribing  a  rule  of  taxa- 
tion until  changed  by  tbe  logisbiture.  This 
court  held  that  it  was  a  contract,  and  that  aa 
tbe  operation  of  the  law  providing  for  a  dif- 
ferent tax  increased  tbe  tax  upon  the  bank.  It 
was  protected  brthe  terms  of  Its  contract,  and 
was  not  bound  to  pay  that  Increase.  Tbe 
claim  was  also  argued  in  that  case,  on  the  part 
of  tbe  sute,  that  it  was  nol  within  the  power 
of  any  legislature  to  tie  up  tbe  bands  of  subse- 
quent legislatures  in  the  exercise  of  ihe  powera 
of  taxation,  and  hence  Ibe  provision  in  ques- 
tion. It  construed  as  an  attempt  to  accomplisb 
that  end,  must  be  held  to  be  void.  But  il  wai 
held  JD  this  court  tbat  the  legialalure  bad  Iha 
power  to  pass  the  set  In  question,  and  that  tbo 
bank  waa  entitled  to  be  protected  from  tny 
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further  or  other  taMtioD.  Thequestlon.whtch 
of  the  two  propertien,  the  bank  or  the  sbares 
]56Iof  stock  In  the  handa'or  the  aha  re  bold  era. 
wia  liable  lo  taxatioD,  «ai  oot  Id  Ihecn^e,  and 
WBBDot  decided,  but  the  laugu&geof  the  statute 
fa  (otallf  different  btkI  much  morecompreheo- 
aive  than  the  tancuage  of  the  charter  now  be- 
fore the  court.  In  the  Ohio  Catt  the  payraenl 
nas  to  be  in  lieu  of  all  taxes  to  which  the  com- 
pany  or  the  stockholders  nould  otherwise  be 
■ubjecl.  embracing  both  propoailioDB.  The 
case  Ib  cenaialy  no  authority  for  ibe  claim 
made  ou  the  pnrt  of  tbia  appellee. 

The  oexl  case  is  that  of  Drxlse  v.  WooIkv.  SB 
U.  S.  IN  How.  831  [15;  ^01].  This  Is  Bubglaii. 
tially  the  name  ca»e  aa  that  juet  above  mea- 
tlooed,  with  the  sole  difference  that  the  Male 
In  1851  adopted  «  new  Conaiitutlon.  in  which 
it  wNB  declared  ibal  (axes  should  be  Im- 
poaed  upoD  banks  in  itie  mode  which  an  ael 
subaequeutly  passed  in  1^2  purported  locariv 
out.  An  assi'ssmenl  wm  made  upon  the  bank 
which  would  result  in  a  larger  lax  Ihati  tbal 
provided  for  in  the  charter,  and  one  of  the 
shareholders  Id  the  bank  commenced  a  suit  in 
eqtiity  against  the  directors  to  prevent  them 
from  paying  the  tax,  on  Ibe  ground  that  the 
bank  was  exempt  from  niiy  Furli  paymeot.  and 
that  it  would  be  a  misappliculion  of  tbe  capital 
or  profits  of  the  bank  it  either  were  taken  to 
pay  sucb  tax.  Tbis  court  flfrain  decided  aa  to 
the  validitT  of  the  contract  in  favor  of  tbe  bank, 
and  that  there  was  no  malerial  disiiaclion  be- 
tween the  two  casea  arising  from  the  fact  Ihnt 
tbe  slate  of  Ubio  had  adopted  a  new  Constitu- 
tion Id  the  meRnlimeand  under  thai  had  pnssed 
■D  act  providing  fur  a  differeot  method  of  asfieiis 
lug  tbe  property  of  tbe  bank.  Tbia  was  held 
to  be  wholly  Immaierial  as  bavlng  no  effect 
upon  tbe  validily  and  bioditig  force  of  ibe 
original  contract  for  exemption  contained  in 
Uie  charter  of  the  bank. 

The  Bsme  question  again  came  before  this 
court  in  JeJ'erton  Branch  Bank  y,  SirUu.  66  D. 
8.  1  Black,  438  [17;  JIBJ.  tbe  only  purpose  of 
which  cafe  seems  to  have  been  to  a*k  tit  this 
GOurtareexaminHtion  of  thequesiInnsalreHdy 
decideil  and  a  reversal  of  lr«  Judgments  already 
twice  rendered.  This  was  refused,  and  Ibe 
opinion  closed  by  clllrg  tbe  langunne  of  the 
ChUf  JtutUe  in  Knoep'i  Cate  aa  follows;  "I 
think  that  by  the  laih  seel  ion  of  the  art  of 
lW5.1heBtale  of  Ohio  bound  iiself  byaconlract 
157]  *to  levy  no  higher  tax  than  Ihe  one  Ihere 
mentinced  upon  the  banks  or  slocks  of  banks 
organized  under  that  law  during  the  conHnu- 
ance  of  their  charters.  lu  my  ludtcment.  the 
words  used  are  too  plain  to  admit  of  anyolher 
const  ruction."  Nothing  in  those  cases,  con- 
■truing  Ibe  cbRTler  nt  the  Ohio  bank,  affords 
■Df  counteuaoce  to  the  claim  made  here. 

One  other  case  from  tbia  court  Is  cited,  tliat 
of  Gorgon  v.  Appeal  Taz  Covri.  44  D.  B.  8 
How.  1S3  [11;  52»].  Tbe  qtiestloo  in  that  case 
depended  upon  the  consCirutionBlity  of  ■  tax 
Imposed  bv  the  leglBlature  of  Maryland  In 
1841,  it  being  allegMl  lo  be  in  rloiailon  of  a 
contract  madeby  the  legislature  In  1821.  Tbe 
leglslalure  of  Maryland  in  1831  coDlinued  the 
cbarlers  of  several  banks  to  the  year  1840, 
npon  condition  that  ibe;  would  make  ■  road 
ftod  pay  a  school  tax,  and  it  was  provided  that 
If  any  baokt  ibould  accept  and  complj  wllb 
RM 


the  terms  and  conditiona  of  tbe  act  the  taltbof 
the  state  nan  pledged  not  tolmpoae  auy  further 
tax  or  burden  upon  them  during  the  coo- 
liuuance  of  their  charters  under  the  act.  8ub- 
Hequenlt;  a  lax  was  levied  upon  the  stockhold- 
ers as  iodividusls,  according  to  the  amount  of 
their  stock,  and  it  was  belH  that  by  Ibe  legi»- 
latioD  of  1821  continuing  tbe  cbaners  of  the 
banks  upon  conditions  which  had  beea  ac- 
cepted and  performed  bj  the  banks,  a  contract 
was  created  relating  to  somclbiog  beyond  the 
franchise,  and  that  it  exempted  the  stockhold- 
ers from  the  taz  which  the  slate  endeavored  lo 
levy  upon  them  thereafEer. 

This  ciise  lends  socne  color  to  the  claim  made 
by  tbe  appellee,  and  yet  we  do  not  think  it  ia 
decisive  In  favor  of  Ihai  claim.  It  was  a  pe- 
culinr  case.  The  banks  were  all  in  exi-'lente. 
and  tbe  question  was  In  regard  to  their  accept- 
ing a  condition  upon  compliance  with  wbicb 
Iheir  charters  were  to  be  extended.  Tbe  act 
of  Bcceplnnce,  it  wns  staled,  would  be  that  of 
Ibe  individual  sbari-boldcrs.  The  tax  was  on 
Ibe  sbnres,  and  the  quealion  which  was  made 
was  whetlier  Iheact  of  Ibe  legislature  of  Mary- 
land of  1841,  in  imposing  a  lax  upon  those 
sbare.<>.  impaired  tbe  olilignllon  of  the  contract 
Ihereliifore  enli-red  Into  bt'tween  the  bank  and 
Ibefilale  of  Maryland.  There  were  twoclassea 
of  backs,  designaieii  ai  the  eld  and  neic  bunks. 
Tbe  old  were  Ibose  which  were  cbailered  pre- 
vious to  lhe*year  1821,  and  tbe  nfiD  those  [158 
which  were  chartered  after  the  year  1880.  end 
taxe«  bad  always,  sinie  tbe  incorporation  of  the 

I  banks,  been  assessed  upon  their  real  and  per 
Bona!  properly  in  all  Ilie  cities  end  couniiea  of 

;  the  stale  in  llie  sniue  m»uuer  as  upini  property 
of  the  same  Itind  behmging  tolndivirliinla.  and 

,  they  had  alwava  been  paiaby  the  banks  up  tu 
this  time.  Mr.  Jutluse  Wnyne  Id  Ihe  course  of 
his  opinion  puis  tbe  quesiioo:  "Dues  it  (the 
act  in  question)  exempt  the  re'peclive  capital 
stocks  of  Ihe  banks,  as  an  a^gri-gale,  and  Ibe 
stockholders  from  being  taxcil  as  pi-rsoni  oa 
account  of  their  stock  ?  We  think  it  does  bolb. 
The  aggregate  could  not  be  taxed,  without  tta 
having  the  same  elli'Ct  upon  the  ports  that  a 
tax  upon  the  pans  would  have  upon  ibe 
wliole.  Besides,  Ihe  legislature,  in  propoaiag 
Ibe  terms  aod  conilllions  of  The  net,  used  the 
word  'banks'  wiib  reference  to  the  consent  or 
acceplancc  of  tbe  act  being  given  by  Ibe  stock- 
holders. accorUioK  to  a  fundnmental  article  of 
their  charters.  Tbe  acceptance  of  the  act 
couid  nnly  be  made  by  the  stockholders. 
They  did  accept,  and  the  alale  recognised 
It  as  Ihe  act  of  ihe  stockholders.  It  could  uol 
have  been  given  ot  been  recognized  In  any 
other  way.  True  it  is  that  wbco  accepted 
and  recognized  it  became  S  contract  with  tbe 
banks.  But  its  becoming  a  contract  with  tbe 
banks  determines  of  iiself  nothing.  We  roust 
look  in  what  cbaracier  or  bv  whose  assent  It 
was  to  become  a  contract  with  the  slate,  to  aa- 
certaln  tbe  Inienilon  of  tbe  legislature  In  mak- 
ing the  pledge,  'that  upon  any  of  the  aforesaid 
baoka  acceptlDf;  of  and  complying  with  the 
terms  and  conditions  of  tbis  act,  ine  taltb  of 
the  stale  la  hereby  pledged  not  to  Impose  an/ 
further  lax  or  burden  upon  them  during  tha 
coDilDuance  of  ibelr  charlere  under  this  act.' ' 
Tbe  Justice  then  proceeded  in  Ihe  opioloD  lo 
discuss  tbe  quealioQ  as  to  wbat  was  tneaDt  bj 
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the  Itognige  of  esemption,  and  It 
that  hj  reBBon  of  tbe  peculiar  nature  oftbe  act 
of  ncceplauce.  wblch  nas  Ibnl  of  Ihe  Btnck 
boldera  at  diatlngulshed  from  thj  corporate 
■CtiOD  of  the  bank  bv  ihe  bonrd  of  directom. 
the  exenipiioo  naa  ojfered  and  dirrcied  to  lliat 
auiborily  which  could  accept  tbe  cr.Ddltion  and 
perrnrm  It,  numelj,  Ibe  Btocbholdera  tbem- 
ISOjaelTei,  and  bcnoe  It  was 'worked  out  tbat 
the  ineaDlog  of  tbe  legUlalure,  under  tbe  clr- 
CUmBtancei  of  tbat  caie,  waa  to  eiempl  from 
further  taxatloQ  Ibe  sbarea  of  slock  In  the 
bands  of  Ihe  ehnrehoMeri.  An  eianiinatfoD 
of  this  caee  sbows  tbit  the  question  of  tbe  ex- 
empiioD  of  bolb  the  corporation  and  tbe  share- 
holders  did  not  techoically  srlse,  altbouKh  \u 
the  course  of  bis  opinion  Mr.  Juttiee  Wb;uo 
id vrB  an  exemption  m  botb,  as  above  quoIe<l. 
That  esse  has  been  tbe  subject  of  criticism  in 
■everal  inBtances,  no'ablv  in  tbe  case  of  jfeie 
York  V.  Tax  Qmn.  71  C.  S.  4  Wall.  244  [18: 
S(4t,  and  in  Ntte  Orlt^nt  City  A  L.  R.  Q>.  v. 
yea  OrUaru.  H8  U,  S.  :95180;  132],  and  cases 
therein  cited.  Olvinft  to  tbe  Oordon  Cane  tbe 
full  weight  of  suthorUv  for  the  point  actuallv 

decided,  it  does  not  hold  that  lanausge  such  aa   _ ._  .     __ 

we  have  in  the  case  under  consideration  oper-  1  He  said:  "The  court,  three  joslices  dissent- 
aiea  to  eieinpt  bolb  tbe  capitnl  stock  of  the  Inj;,  held  tbat  It  did,  because,  ss  Ihe  charter 
corpnratioD  and  tbe  shares  of  stock  Itf  Ibe  tax  was  laid  on  ench  shnre  BubRcrtbed.  tilt 
bands  of  its  aharehnlders  from  all  taiallon  be-  j  further  eiemptioo  must  uecessarilj-  have  been 
fond  Ibat  meDiiiined  in  tbe  charter,  and  we  are  j  of  Ibf*  nharea  in  Che  bands  of  the  holders,  al- 
eotirelT  uawUllDg  to  unnecessarily  extend  the  i  though  tbe  lax  as  Imposed  was  payable  by  Ihe 
authority  of  that  esse  ao  as  to  cover  tbe  ques-;  corporation.  In  all  cases  of  Ihiskiod  IbequM- 
Long  after  that  case  was   decided    tinn  is  as  to  the  iDlent  of  the  Ie);ls1ature.  the 


claimed  '  seen  that  tbe  only  qoestioa  open  for  revtew 
'"  "'  here  was,  whether  the  portion  actually  taxed 
waseicmpl,  and  this  court  was  of  tbe  same 
opinion  as  tbe  aupreme  court  of  Teonesaw, 
and  beld  tbat  as  to  the  portion  of  tbe  property 
not  used  for  banking  purpos'-s,  aud  ae  to  the 
other  real  estate  of  tbe  hank.  It  was  not  exempt 
from  the  payment  of  a  lax  thereon.  Tbe  fact 
of  Ibe  exemptioD  from  laxaiion  of  tbat  portion 
of  the  property  used  by  tbe  bank  In  ita  buil- 
oess  seems  to  have  been  assumed  without  ar- 
gument or  decision  by  this  court.  There  li 
Dolhlni:  in  that  case  wbich  affords  support  to 
tbe  contention  here. 

Nor  is  there  anythini;  In  the  case  of  Tenner 
Me  V.  Wl,itiixfrl/i.  117  D.  8.  1S9  [20:  680], 
tending  to  show  Ibat  Ibe  court  in  tbe  case  at 
Farrington  T.  Tfnnfuee.  95U.  S.  879  [24:  5681, 
held  that  tbe  exemption  covered  both  prop- 
erties. Ibe  corpnratinn  and  the  shares.  Mr, 
ChitfJmtier  Waite  in  the  Whitteorth  Catt,  oo 
page  138  [832],  said,  In  speaking  of  the  Far- 
rington Can,  Ibat  tbeqiicsrloa  was  whether 
tbe  clause  in  Ibe  charter,  there  quoted,  er- 
empled  the  shores  in  the  bands  of  Ihe  Biock- 
holders  fromiinv  further  taxation  by  thestale. 


lion  her        _      „ 

tbls  court  Id  many  eases,  notably  tbat  nf 
ChurcMUy.  JJUen  [''Van  Allen  v.  Atttmre") 
TO  0.  S.  8  Wall.  B73[18:  2291.  and  New  York 
T.  Tai  Comrt.  tupra,  recogotEed  tbe  separate 
and  dlslioct  character  of  the  two  proporlles, 
the  capital  stock  and  tbe  shares  thereof  In  the 
hands  of  individual  ihareholders.  and  sucb 
separate  pmperty  In  our  opinion  Is  strong 
proof  of  the  limitation  of  the  exemption  to  the 
properly  which  is  taxed. 

Anoihet  case  decided  in  this  court  Is  that  of 
Bank  ef  Oommem  t.  Tenneetee.  104  TJ.  S.  493 
[28:  810].  That  was  a  cass  where  the  ques- 
tions arose  under  this  same  general  statute  of 
exemption.  The  taxing  authorities  had  taxed 
tbe  bank  on  all  Its  real  estate,  consiiiting  of  Its 
banking  house,  a  portion  of  which  only  it  used 
for  the  Iransaction  of  Its  own  business  and  it 
rented  the  balance,  and  It  was  taxed  also  for 
three  other  pieces  of  real  estate  bid  In  by  it 
upon  sales  under  trust  deeds  to  secure  indebt- 
edness. Tbe  charter  provided  that  the  bank 
might  "parchase  and  hold  a  lot  of  ground  for 
tbe  use  of  ibe  institution  as  a  place  of  bual- 
nesa,  and  at  pleasure  sell  and  exchange  tbe 
same,  and  itaay  bold  such  real  or  persooal  prop- 
eitr  or  estate  asmaybecouveyed  to  it  to  secure 
160]  delXa  due  the  Inslllullon,  and  may  *sp11 
knd  convey  the  same."  The  supreme  court 
of  tbe  stale  held  tbat  while  the  bank  was  not 
liable  to  he  taxed  oo  tbat  portion  of  Its  build- 
ing used  by  It  for  the  traoBacllon  ot  ita  bus!- 
oesi.  It  was  liable  for  the  taxes  on  tbe  re- 
mainder, and  also  on  tbe  other  real  estate 
purchased  by  iL  The  bank  appealed  from 
tbe  decree  ot  tbe  state  courl,  claiming  au 
exemption  of  tbe  entire  property  from  tanation 
under  Its  charter.  Tbe  state  aid  not  appeal, 
although  Ibe  decree  of  the  court  held  aponion  i 
of  Ihe  property  oontaiable.  It  will  tbus  be  I  JUr.  Jvttiee  Wliit«  dissent*. 
Kl  V.  8. 


presumption  always  bf.lug  against  i  „  ... 
render  of  Ihe  taxing  power."  No  comfoii  can 
be  extracted  from  Ibe  remarks  of  Ibe  Chief 
Justice  as  even  tending  to  show  that  tbe  el- 
emptlnn  clause  covered  holb  the  property  of 
the  corporation  and  the  shares  of  stock  in  tbe 
bands  of  Individual  shareholders. 

•We  have  found  no  case  in  this  courl[lal 
wblch  Is  auliiorltj  for  the  proposition  that  lan- 
guage,such  as  Is  under  conairieration  In  tbisciise, 
exempts  frnm further  taxation  botb  ihecapital 
slock  of  the  corporation  and  (be  shares  of  slock 
In  the  hands  of  Individual  sbarehnldera.  At 
tbe  Farrington  Cow  decides  tbat  this  language 
does  not  Import  that  the  charier  tax  is  laid 
upon  tbe  shares  io  tbe  bauds  o(  Individual 
sbsreboldera,  and  that  those  ahares  are  exempt 
from  further  taxation,  tbat  question  is  aet  at 
rent,  and  there  being  notbiCK  In  any  caM 
wbich  extends  tbat  language  UiDotbpropertiM, 
we  hold  that  when  it  is  made  applicable  to  the 
separate  shares  in  tbe  haods  of  individual 
shareholders.  It  does  not  apply  to  or  cover  the 
case  of  the  capital  slock  of  the  corporation, 
and  tbat  such  stock  Is  liable  to  be  taxed,  u 
the  elate  may  determine. 

This  determines  the  lisbilltj  of  the  CspIUl 
stock  of  tbe  Union  &  Plamers' Bank  Io  tax- 
ation, and  of  course  it  overrules  any  claim  on 
Ihe  part  of  that  bank  for  exemption  from  lax- 
aiion of itssurpliiBoraccumulatedproflls.  The 
question  whether  sucb  surplus  could  tie  taxed 
if  tbe  capital  slock  itself  were  to  be  reearded 
ai  exempt  hssatso  beeo  decided  In  the  preced- 
ing case  of  the  Bank  of  Commerce. 

The  decree  of  tlu  eircuil  court  muit  therrfort 
berereried.  andlhe  eo'ifrfmandedtot/iateourt, 
with  direction*  to  ditm  in  the  bili  with  MtU. 
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Brrmplion,^ia  iaaatiort, 

A  Judtoial  nie  of  the  cbaiier  of  a  hank  br  ■  re 
oelTcr  doea  oot  oury  tn  eiemptlon  from  uiatioi 
ol  ih*rea  of  slocli  given  bj  the  ohnrler  to  ahare 
bol den  where  there  was  no  Mleofaa;  apecJfli 
ibarea  of  nnck.  and  the  sale  was  made  afMr  tbi 
■tats  OanilltutloQ  bad  probiblled  eiempUona 
from  taiatloD,  althouitb  purobaiers  of  the 
charter  were  reoosolzed  br  tbo  levialttun 
coniotBiloii. 


IN  ERROR  to  the  Supreme  Oonrl  of  tbe 
Siftle  of  Teuoessee  to  review  a  decree  of  that 
court  reveniDg  •  decree  of  the  Chnncerv 
Court  of  Sbelbv  Coiiotj,  Tennessee,  aod  bold- 
Infctbal  IheplaiQliflin  error  was  not  eolitled  to 
immunUy  from  tMatioo,  anddecteeiiigapaioBt 
tbe  eharea  of  stock  and  Burplua  for  tbe  full 
amount  of  tbe  taxes  claimed  lo  au  acttoo 
brought  by  the  State  of  Teoncuee  for  the  use 
of  tbe  city  of  Memphis  for  the  purpose  of  col- 
lectlDg  taxet  alleged  lo  be  due.  AJUnned. 
See  saiDe  case  belon,  9S  Teon.  219. 

Slalemeut  by  Mr.  Jvttict  Peekhmm: 
Tbie  alKo  taa  bill  flted  b;  tbe  stale  of  Tenn- 
essee ag&inst  tbe  Mercantile  Baok  for  the  pur- 
pose of  colleclluK  taxes  alleged  to  be  due 
plaintiff  below  under  the  slatutea  of  that  slate. 
The  bill  alleges  that  tbe  Ugislatare  of  Teou- 
essee,  by  an  act  passed  February  39,  1856,  in 
corporated  by  Qsyoso  Sariuga  Inatilution,  and 
by  the  3d  section  of  tbe  act  It  was  provided 
that  the  iEStilutioa  should  "pny  to  the  stale  an 
annual  tax  □(  }  of  I  per  cent  on  each  share  of 
the  capital  stock,  which  sbsJI  be  In  lieu  of  all 
olber  taxes."  Tbe  competiy,  as  comptainaniB 
allege,  was  duly  orgnuized  under  the  act  of  in. 
corporation,  at  what  dale  it  is  not  known,  hut 
at  alt  events  it  was  engaeed  in  a  geoeral  haak- 
log  business  lo  the  city  of  Memphis  from  n  dale 
■s  early  as  18S6  down  lo  the  year  1869.  Iq 
that  year  the  institution  failed,  and  a  bill  was 
filed  by  its  president,  John  C.  Laoier,  in  the 
proper  court,  for  an  ad  mi  nisi  ration  of  Ibe  af- 
fairs of  >be  company  as  an  insolvent  corpora- 
tion under  the  latts  of  the  state.  In  the  course 
of  the  proceedings  one  E.  B.  McHenry  was 
■ppoinled  receJTer  of  the  assets  of  the  company 
by  the  court,  and  on  tbe  11th  day  of  June. 
1880,  tbe  court  directed  the  receiver  to  sell  Ibe 
charter  ol  the  company.  Un  tbe  28th  of  June 
of  that  year  the  receiver  did  sell  ibe  charter  st 
public  auction  for  the  sum  of  |391,  to  Julius 
A.  Taylor,  and  the  sale  was  afterwards  duly 
reported  to  and  conHrmed  b;  tbe  court.    On  the 


26tb  of  March.  1881,  tbe  leetslsture  of  thesiata 
passed  an  act  chsnging  the"^  name  of  the  com- 
pany lo  that  of  the  Uercaotile  Bank,  and 
thereupon  Mr.  Taylor  undertook  to  sell  Ibe 
charter  to  John  R.  Quodwin  sod  others,  who 
organized  tbe  bank  with  a  capital  stock  of 
1200.000.  Since  tbe  year  188S  the  compur 
has  been  carrying  on  a  general  banking  bust* 
nesB  In  tbe  city  of  Mempnis.  claiming  to  be  or- 
eanlzed  under  and  to  have  all  tbe  rigbls,  prfr- 
lleges,*and  Immunitiesorlgioally  gran  ted  [  1U3 
lo  the  Gsyoso  institution,  and  tbat  by  virtueof 
Ibis  claim  neilber  the  defendant  company  nor 
its  sbareboldets  have  paid  an^  taxes  wba'lever 
to  tbe  slate,  county,  or  municipality  since  its  or- 
ganization, except  tbe  }  of  1  per  cent,  as  pro- 
vided in  ihe  charter. 

Complainant  charged  that  tt  wu  wholly  In- 
competent to  sell  the  cbari«r  of  tbe  Onyosn 
Savings  Institulion,  and  that  tbe  defendant 
compaoyhadnorlgbt  or  title  thereto,  and  espe- 
cially that  it  bad  no  rightful  claim  to  immu- 
nity from  taxation  asconlalned  in  Ibat  charier, 
and  it  Is  averred  that  all  Ihe  slock  of  the  de- 
fendant company  was  subscribed  for  and  is- 
sued since  The  adoption  by  tbe  state,  on  May 
4,  1870,  of  the  Cooslltuiion  of  that  year  For 
tbe  year  1S31  the  capital  stock  of  the  company 
was  assessed  at  a  valualioo  of  tlOO,000.  Tbe 
bill  ihen  further  alleges  the  various  stslules  of 
the  slate  of  Tennessee  providing  for  tbe  assess- 
mentof  shares  orof  the  capital  stock  of  corpora- 
tions, and  various  other  aDegalioDS  sre  made 
tending  lo  show  a  valid  assessment  either  upon 
ibecapiial  siock  or  the  shares  of  stock  in  Ihe 
bands  of  sbarebalders,  if  tbe  claim  for  exemp- 
tion bennt  well  founded.  It  pra^s  for  a  dis- 
covery of  tbe  names  of  tbe  shareholders,  and 
that  Ihe  court  may  determine  wbetber  the  cor- 
poralion  or  tbe  shareholders  have  any  immu* 
nity  from  taxation  under  tbe  charter  of  Ibat 
company:  and  that  complainants  have  a  de- 
cree against  tbe  defendant  corporation  for  such 
taxes,  with  interest,  elc. 

To  that  bill  tbe  defendants  filed  ■  demurrer, 
and  as  grounds  thereof  ststed  that  thedefend- 
int,  the  Mercantile  Bank,  la  treated  and  sued 
in  Ihc  proceeding  as  a  corporation  organized 
under  the  charier  above  menlloned,  and  exer- 
cieiog  all  tbe  powers  and  franchises  conferred 
by  it  and  in  the  enjoyment  of  Ibe  privileges 
and  Immunities  bestowed  by  It,  and  that 
therefore  tbe  complainants  cannot  treat  tbe  de- 
fendant as  a  corporation  under  such  rbarler 
and  at  the  same  lime  deny  its  right  a-id  title 
thereto;  tbal  It  cannot  treat  tbe  defendant  asa 
corporntloQ  under  that  charter  and  then  deny 
'  he  eii'lence  of  the  charter;  that  it  cannot  sue 
be  said  defendant  as  a  corporation  under  the 
charter  for  the  purpose  of  impoalog  burdens  on 
it,  and  then  deny  tbe  benefit  of  nhe  privi-  [  1 04 
leges  and  immunities  conferred  tbereuoderi 
tbal  if  the  Mercantile  Bank  has  no  ligbt  or  litle 
■-  the  charter,  and  if  Ihe  charter  was  destroyed 

d  ended  by  the  Judicial  proceedings  referred 

.  then  there  ia  no  such  corporation  as  ibe 
Hercanllle  Bank,  and  tbe  business  conducled 
under  that  name  U  a  mere  parloersbip,  and  tbe 
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Ult  ibould  bive  been  filed  s^idbI  the  pcreons 
cociposlDfc  such  parlDeraliip.  AnoltaerfCTouDd 
otdttnurrer  was,  tlial  it  appeared  in  tlie  3d  sec- 
lion  of  the  cbarter  above  lucDtioaeil,  under 
wbieb  the  bank  nan  organized,  iind  it  appeart 
on  Itae  face  of  the  bill,  tlial  llJe  bank  wu  to  pay 
lotlie  Elate  nn  annuEtl  lax  of  i  of  1  per  cent  on 
encb  abare  of  capital  atock,  whicb  was  to  be  In 
lien  of  all  other  taxea,  and  tbal  (biaeonstituleil 
a  contract  between  tbe  stale  on  t^  one  side  and 
Ibe  bank  or  tbaretaolden  on  the  other,  under 
which  both  tbe  capital  of  tbe  bank  and  tbe 
abHrea  of  stock  intbebaodaof  IheaharehoIdeTB 
were  e!i(?mpt,  and  that  tbe  varlooa  acia  of  Ibe 
legislature  sutnequent  to  tbe  grant  uf  tbal  cbar 
ter  and  providing  for  (be  assesament  of  the 
shares  of  stock  in  corporations,  if  applied  to 
the  defenriaot  corporation,  impaired  Ibe  ob!l- 

Siiona  of  tbe  contract,  and  are  in  conflict  with 
S.  Const  art,  1,  §  10,  and  are  void. 

This  demurrer  wat  overruled,  with  leave  to 
Insist  QpoD  tbe  grouodt  1  hereof  upon  ibe  bear- 
ing. 

Complainants  then,  by  leave  of  court,  flled 
Ibelr  amended  and  supplemental  bill,  adding 
VHtloas  allegations  not  material  to  here  notice, 
except  Ibat  il  was  staled  that  by  a  slipulation 
between  the  parties  the  defendant  corpovaiion 
had  assumed  the  pavment  of  any  liability  that 
might  be  eslablisliea  against  the  sbaiebolders 
therein,  and  that  Ibe  defendant  C,  Hunter 
Rnine  should  be  made  a  defendaQl  In  bia  ca- 

Cacity  asa  sbareholder,  and  that  whatever  lia- 
llity  abonld  be  established  against  him  should 
be  taken  oa  established  against  all  ibc  share- 
hnlders  in  the  defendant  corporation,  and  that 
tbe  lixbllity  of  all  tbose  established  should  be 
assumed  by  the  defendant  corporation. 

Toavoid  tbe  labor  and  expense  of  taking  proof 
1 65]  and  to  'bring  the  case  to  a  final  hearine, 
the  parties  then  agreed  upon  certain  fscls, 
among  which  are  the  following:  That  tbe 
charter  of  the  Gayoso  Savlnn  tn^litutfon  and 
alt  amendments  thereto  referred  to  Id  tbe 
pleadioca  are  set  forth  in  the  slsIemeDl.  Tbe 
Isl  section  of  the  chsrter  named  certain  Indi- 
viduals, and  it  was  enacted  Ihal  Ibcy  and  their 
associates  and  succeasora  "be,  and  Ibey  arc 
hereby,  created  a  body  politic  ami  corporate  by 
tbe  name  and  style  of  the  Qnyoso  Ssvioga  In- 
siitution,  and  bj'  that  oatne  shall  have  tuccea- 
ilon,"etc.  Provision  is  then  made  for  sub- 
Bcripfion  for  the  capital  gtock,  which  is  to  be 
divided  Into  shares  of  $50  each,  and  when  200 
shares  sball  have  been  subscribed  am)  Ibe  sum 
of  $1  per  share  paid  thereon  the  shareholders 
may  meet  and  elect  five  directors.  The  8d 
teellon  contains  the  exemption  clause,  which, 
as  ibereln  set  forth,  Is  as  follows:  "Said  in- 
itltuKon  shall  have  a  lied  on  the  slock  for 
debts  due  It  by  the  stockholders,  before  and  Id 
preference  to  other  creditors,  eicept  tb«  state 
for  laxea,  aad  shall  pay  to  the  stele  an  annual 
tax  of  i  of  1  per  cent  on  each  share  of  capital 
stock,  which  shall  be  in  lieu  of  all  other  taiet," 
Section  4  granted  to  it  tbe  usual  bunkin<;  privi- 
leges aa  therein  set  forlb.  An  amendmoBtlo 
this  charier. passed  March  36,  1681,cbanged  tbe 
same  of  the  Qayoeo  Savings  Inatitution  to  the 
Hcrcanllle  Bank  of  Memphis.  The  stalement 
klao  sbowa  who  were  Ihe  owners  of  ibe  capital 
ttock  of  Ibe  Gayoso  Savings  institution  at  Ihe 
time  of  tbecommeDcement  of  tbe  stiit  of  John 
101   0.  8. 


C.  LaDier  agiiDsttbe  insUtuttoo,  mentioned  la 

the  original  bill. 

It  is  also  slated  that  on  the  Mb  day  of  March, 
1831.  Julius  A.  Taylor  (the  purchaser  of  tha 
chnrler  at  ihe  receiver's  ssle  in  June.  1^80), 
and  eiebt  other  pennns,  who  were  associated 
with  him,  held  a  meeting  as  slockbolders  of 
the  Oayoao  Savings  Institution,  the  mlnutea 
of  which  meeting  are  thereio  set  out.  Tha 
minutes  set  forth  that  on  tbe  Sib  day  of  March. 
IB'^l,  a  meeting  of  the  stockholders  of  tlift 
Oayoso  Savings  Institution  was  held  In  Mem- 
phis, at  whicb  certain  stockholders  wera 
present  and  who  were  therein  named,  and  that 
oneof  them  was  elected  cbairman  of  the  meet- 
ing, and  he  reported  that  tbe  "requisite  [lUO 
number  of  shares,  SOO,  bad  beeo  duly  sub- 
scribed to  as  follows  (giving  the  names  of  lbs 
iubscril>ersi,  and  that  the  sum  of  |il  per  sliars 
each  hsd  tieen  paid  in.  It  was  then  moved 
nnd  seconded  to  proceed  to  tbe  election  of  six 
directors,  which  was  carried,  and  such  direc- 
tors were  then  elected.  Just  before  the  tima 
of  this  meeting  the  partiea  therein  named 
signed  and  executed  a  stock  subscrintloit 
paper,  whicb  is  in  the  following  words;  "We, 
the  undersigned,  agree  to  take  stock  Id  tba 
Oayoso  Savings  Institution  of  Memphis.  Ten- 
nesaee,  to  tbe  amount  set  opposite  our  lespeo- 
tivc  names,  and  to  pay  the  same  in  such  man- 
ner as  may  be  ordered  by  the  board  of  direct  on, 
having  Ibis  day  paid  in  the  sum  of  (1  on  eacb 
shflre."  Here  follow  tbe  names  of  the  snb- 
scribers.  These  are  the  "stockholders"  who 
are  mentioned  In  Ibe  minutes  of  the  stock- 
holders' meeting.  It  is  stated  Ibat  Ihla 
organization  of  the  inslltulioD  was  coDtioucd 
regularly  and  without  IntcrmissioD.  but  with- 
out the  actual  transaction  of  any  Imnkiog 
business  until  1883,  and  that  in  April,  i8SS, 
the  said  Julius  A.  Taylor  and  his  associates 
transferred  their  stock  in  the  corporation,  bj 
regular  and  proper  transfer  of  tbe  certlflcatei 
of  stock,  to  John  R.  Godwin  and  bis  sssiiciatea, 
and  on  Apiil  IT,  1883.  John  R  Godwin  sod 
his  associates,  at  a  slockholdera'  meeling  of 
said  corporation,  Incressed  tbe  capital  stock 
to  f200.000.  and  began  a  regular  Imnking 
business  uuder  said  charter  and  said  corpora- 
tion has.  under  Ihst  organization,  continued 
said  banking  business  down  to  the  present 
dale,  wllh  the  same  capital  »U>cb  ot  $S0O,0OO. 

The  regularity  of  the  organizaKon  from  th« 
Kthday  of  March.  1881,tbedale  when  Julius  A. 
Taylor  and  his  eight  associates  held  the  slock- 
bolders' meeting  above  mentioned,  is  not 
questioned.  Of  Ihe  t200.0U0  capital  stock 
which  was  issued  by  John  R.  Oodwln  and  hil 
associales  on  the  ITth  of  April,  1S8S.  tISO.OOD 
was  new  stock,  which  was  divided  between 
said  John  R.  Godwin  and  his  atsociates.  Tbe 
Oayoso  Savings  Institution  from  tbe  time  It 
was  originally  organized  under  its  charier  In 
isse  to  the  date  when  tbe  bill  was  flled  to  the 
case  of  John  C.  Laoier  and  otben  in  ISAO, 
•reetilarty  paid  yearafter  year  to  the  stale[107 
of  Tennessee  Ihecommutslion  tax  meutinned  Id 
its  charter  of  i  of  1  per  cent  on  each  ahan  ot 
capital  Slock,  and  since  the  5th  day  of  Man^ 
1881,  the  defendant  corporation,  under  tba 
name  of  the  Qayoso  Savings  loslilution  and 
the  Mercantile  Bank,  has  cnnslantly  paid  said 
commutalioD  tax  to  the  itaM  down  to  Ibii 
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dale.  It  la  runber  *Uted  tbat  Ibe  defendaDli 
CflD  produce  no  evidence  of  the  payment  ol 
Mid  commulalioQ  lax  during  Ibe  jiiii-tthI 
above  sbowQ.  Pniper  copiei  of  tbe  dMiree  of 
tale  of  the  cbarter  in  the  case  of  JobD  C. 
Lanier  a^cainai  Ihe  Qayow  Savioga  InMlluUon, 
tbe  receiver's  report  of  Ibe  aale  and  the  decree 
CODflcuiing  the  ume  are  set  forib  io  the  agreed 
aiQlemeQl.  and  it  la  adoiiticd  that  part  of  tbe 
papers  In  that  caie  are  lost  or  mialaid  and  can- 
noi  be  found. 

It  iraa  further  admitted  that  on  June  10, 
1880.  IbB  receiver  In  the  case  of  Lania-  v, 
eojwlo  SamTUjt  IviUtulion  filed  a  pelilion  In 
tbe  case  askfog  for  Instructions  bb  to  nbal 
tbonid  be  done  nltb  tbe  cbener.  Tbe  petition 
was  lost  and  no  copy  could  be  found.  It  was 
■lated  that  there  waa  never  any  transfer  of  Ibe 
certiflcatea  of  stock  from  tbe  old  itorkhnlders 
in  the  Oaycso  Savtags  InstiiutioD  to  Julius  A. 
Tavlor  and  his  associates,  udIcks  as  a  mailer 
o(  law  such  transfer  can  be  made  out  as  tlie 
legal  effect  of  the  fads  above  stated.  With 
one  or  tno  eiceptioni  all  tbe  old  stockholders 
Id  the  Qayoao  Savings  InMltullon  nere  resi- 
dents of  the  clt;  of  Memphis  and  the  slate  of 
Tennessee,  and  none  of  them  ever  claimed  any 
Interest  In  tbe  charter  or  Ibe  business  bein); 
conducted  thereunder  or  In  Ibe  stock  issued 
thereunder  after  Ibe  sale  of  the  charter  to  tbe 
Uid  Julius  A.  Taylor.  It  Is  alleged  that  "tbe 
defendants  contend  that  Ibe  leRal  effect  of 
tbe  facts  herein  slated  and  of  the  steps  taken 
In  said  case  of  John  C.  I-anier  v,  Qayoto  Sav- 
ing* laititution.  as  ael  forth  above,  was  to 
make  a  legsl  transfer  of  tbe  stock  in  said 
GayoBO  Savings  Institution  from  the  persons 
wbo  owned  tbe  same  at  the  tirne  said  bill  was 
filed  in  said  case  to  tbe  said  J.  A.  Taylor  and 
his  associates  and  their  auece^sora.  This 
proposition  is  denied  by  complHinanls,  and  the 

fjeslioo  is  submitted  for  decision  to  the  court." 
6H]  Further  facts  in  relation  to  the  *as9e<s- 
ment  of  stock  are  also  set  forth,  as  are  also 
eeriain  cross  bills  filed  byn-rtain  deponltora  in 
tbe  bank  atcslni^t  Lanier,  and  others  who  were 
offlcera  and  directors  in  the  lank,  allegini; 
fraud  on  their  part  Id  the  rereptioD  of  deports 
and  in  tbe  paytuent  of  certain  debts  or  claims, 
Cpon  this  agreed  statemeni  of  facts  and  the 
bill  and  supplemental  bill  and  demurrer  tbe 
parties  went  to  trial 

The  decree  In  tbe  chancery  court  waa  in 
favor  of  plaintiffs  In  error  on  all  points.  An 
appeal  WHS  taken  bj  the  state  lo  the  supreme 
court.  That  court  reversed  the  decree  rtf  the 
cbancerj  court,  and  held  that  the  plnintifT  in 
error  waa  not  entitled  to  the  Immunity  from 
taxation  contained  in  the  Sd  section  of  ihe 
charter  passed  In  1856,  and  gave  a  decree 
against  the  shares  of  slock  and  surplus  for  the 
full  amount  of  tbe  taxes  claimed  by  Ihe  city 
Uid  county  from  tbe  year  1888  down.  The 
defendants  below  sued  out  a  writ  of  error  from 
this  cfiuit,  and  assigned  as  eround  nf  error 
that  Ihe  judgment  of  tbe  court  Khould  bavr 
been  in  their  favor,  denying  tbe  right  of  the 
•late  or  city  lo  recover  a'nv  taxes  from  either 
tbe  corporalloD  or  sbaieboldera  because  of  tbe 
Immunity  from  taxation  granted  lo  them  by 
tbe  8d  section  of  tbe  charter,  and  that  a  denial 
of  that  right  deprived  tbe  defendants  below  of 
tbe  Immunity  guaranteed  to  Ihem  by  the  con- 
ttS 


'  tract  contained  In  Ihe  8d  section  of  tbe  charter, 

and  that  ibe  tax  laws  affirmed  to  be  valid 
against  Ibem  are  repucnant  to  tbe  contract 
tu'ovision  of  the  Consritullon  of  tbe  United 
States.  As  a  aecond  ground  of  error,  it  waa 
■lated  that  the  court  erred  in  denying  to  tbe 
corporation,  plaiiiiiff  in  error,  an  exemption 
from  taxation  on  its  surplus  and   undivided 

Eroflts.  And  the  third  gruund  waa  slated  to 
t  error  of  the  court  In  adjudging  a  llabitlty 
of  the  corporaiinn  plaintiff  in  errur  to  pay  tbe 
privilege  tax  tnentlooed  therein  on  Ihe  same 
ground  of  immunity  granted  to  it  by  the  8d 
section  of  Ibe  charter. 

Mtun.  T.  B,  TnrUy  and  L.  B.  Wright 

for  plainliCfs  in  error. 

Mcurs.  8.  P.  WKlker,  C.  W.  Metealf,  and 
F.  T.  Edmtmdtoa  tot  defendant  In  error. 

•Mr.  Juitiet  Peekhmm delivered  tbefieO 
opinion  of  the  court: 

By  ihe  original  charter  granted  to  tbe  Qay- 
osoSavinga  Institution  in  1BS6,  under  which 
an  ortranization  was  effected  and  the  institu- 
tion did  business  for  many  years,  an  exemption 
was  granted  to  it  similar  lo  that  granted  In  Ibe 
case  of  the  Bank  of  Commerce.  decl<ied  at 
this  time.  That  exemption  waa  applicable  lo 
the  sljareholders  upon  their  shares  of  stock, 
und  did  not  apply  to  tbe  capital  stock  of  the 
institution.  The  shareholders  In  this  cnse  have 
been  assessed  at  a  greater  rale  than  is  permitted 
by  the  3d  section  of  tbe  charter  in  qiii'silon, 
and  Ibe  assessment  would  therefore  be  void  if 
that  section  is  applicable  to  this  caK. 

The  corporation  plaintiff  In  error  can  make 
tille  to  tbe  iburter  to  queatioa  only  by  virtue 
of  the  sale  thereof  under  the  decree  in  Ihe  suit 
of  Laoler  against  the  Gayosn  Suviiijir  lostitu- 
tlon.  which  waa  coramenred  in  1869.  There 
is  not  a  panicle  of  evidence  which  In  terms 
shows  the  traosfer  of  the  shares  of  stock  Id 
that  Insliiutiun  owned  by  ils  shareholders  at 
the  lime  nbea  the  charier  was  sold,  nor  la 
there  any  evidence  from  which  sucb  transfer 
of  stock  by  those  shareholders  to  Taylor  and 
bis  associates  can  properly  t)e  inferrpd;  neither 
they  nor  Iheir  assignees  of  ibe  ch:irter  ran 
claim  to  be  the  same  orii^inal  corporation  b; 
reason  of  any  previous  purchase  of  specific 
shares  b(;id  by  the  former  shareholders.  The 
record  shows  that  the  receiver  was  ordered  "lo 
sell  at  public  auction  lo  the  highest  bidder  for 
cash  the  charter  of  tbe  Gavoso  tSiivlngs  Insti- 
tution, together  with  all  Ihe  lights  and  priv- 
ileges thereunder."  It  was  the  charter  wbleh 
Ibe  receiver  asiiumed  to  sell  and  which  aloDC 
he  did  sell,  and  not  any  specific  shares  of 
stock.  The  report  of  Ihe  receiver  shows  that 
under  that  onler,  which  was  made  on  the  11th 
of  June,  1880,  he  adveHised  the  charter  of  Ihe 
Gayoao  Savings  lostiiutioD  fur  sale  ou  ibe  ZQih 
day  of  June,  1880,  "together  wiih  all  rights, 
privileges,  and  franchlEes  thereunder,"  and 
that  on  the  last-named  day  the  charter  waa 
struck  off  and  sold  to  Julius  A.  Tavlor  at  aod 
for  the  sum  of  t:iOf ,  "bis  being  the  highest, best, 
and'laMbid:  that  sucb  bid  was  followed  [170 
by  paying  to  tbe  receiver  the  amount  of  sama 
in  cash,  which  the  receiver  holds  aubted  to 
tbe  order  of  the  court."  Od  the  Slst  of  July, 
1880,  tbe  chancellor  made  a  decree.  In  which 
U>  U.  8. 
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It  I*  ttated  that  the  mum  "came  on  to  bs  far- 
ther heard  on  the  report  of  tale  bj  the  rweiTer 
tiled  berelD.  which  fa  Id  words  nod  figures  fol- 
lowiog;  [Here  losert  report]:  aod  there  beiog 
DO  eiceptioD  to  said  report,  the  aame  ii  In  all 
thlnga  conQrropd.  and  the  title  to  the  charter 
of  (be  Qayoeo  SaTings  loKitutlon.  wilb  all  the 
powers,  privilege*,  and  IrBnchUes  thereunto 
beloDciDg,  U  hereby  *Mted  Id  J,  A,  Taylor, 
hia  heirs,  and  aMlKna."  Thla  diation  from  the 
record  la  clear  evidence  of  what  the  traoBactfon 
purported  to  be.  There  li  no  meolloD  or  bint 
of  an;  aMlgnment  or  transfer  of  the  abarea  of 
atocb  to  the  purchaser  of  the  charter  bj  the 
then  owners  of  Buch  shares,  and  It  seems  to  he 
quite  clear  that  none  such  was  ever  made.  At 
«d;  rale,  there  Is  not  the  slightest  proof  upon 
the  subject  showing  affirmatively  that  It  was 
made.  At  the  time  of  ibe  sale  of  <be  charter 
nndcT  the  decree  lu  the  Lanier  suit  the  Coaait- 
totion  of  Tennessee  bad  been  adopted  by  the 
people  in  1870,  and  since  that  lime  has  Inyd  tn 
full  force  and  operaticio.  That  ConaiiiutloD 
prohibited  exemptions  from  taiallon,  and  pro- 
vided that  all  property,  real,  personal,  or 
mlied,  abould  be  taied.  eicepting  such  as  Id 
explicit  terms  was  exempt,  stating  what  prop- 
ertv  might  be  and  what  sliouM  be  exempt  from 
tax'ation,  and  directing  (hat  all  the  rest  shall 
be  taxed. 

We  may  Inquire  now.  What  was  the  effect 
of  the  sals  of  (he  charier  under  the  decree  In 
ihe  Lanier  Ca-e?  We  have  been  rettrred  lo 
DO  Statute  authorizing  the  sale  of  chHriers  of 
corpoiations  ciri.-um!itauced  aa  (he  C>B,To<ia  Bav- 
inga  loslitutlon  was  at  the  time  of  this  s^ile. 
■Dd  I(  Is  questionable,  to  say  the  least,  nbei  her 
■ny  tide  to  the  charter  paued  by  the  prnceni- 
InRS  UDder  the  decree  in  the  Lanier  Vate.  lo 
order  lo  show  (he  exUlence  of  a  contract  of 
exemption  the  corporation  plaintiff  In  error 
must  connect  Itself  wllh  and  ahow  that  it  or 
Its  ibareboldera  are  entitled  to  the  beiieSi  of 
the  proviaion  of  exempiion  contsincd  in  the 
charter  of  1858  Certainly  no  crealer  power 
wasezeiclsedby  Ihecourt  of  chancery  In  decn'e 
1711ing*the8aleof  the  charier  In  the  Lanier 
•ult  than  would  hnve  been  the  case  had  a  stat- 


clngure,  on  breach  of  oindilion  named  In  the 
mortgage.  Sucb  a  sale.  It  has  been  held,  does 
Dot  transfer  to  tbe  purcboser  the  frauchlse  to 
be  a  corpotailon.  but  only  the  rlizht  to  reor- 
ganize as  a  rorpnmtlon.  subject  to  tbe  lans. 
coDStilullonal  and  othernire,  cxislinc  at  the 
time  of  (lie  reoiGanlzaiion.  Memjihit  A  L.  R. 
a.  Co  T,  Berry]  112  U-  S.  609  [38:  837],  Tlie 
franchise  to  be  a  corjioralioD  la  distingulahed 
from  (he  frnncblse  to  exercise  as  a  corporotion 
the  batitting  ponera  nsmed  in  this  charter. 
The  cxcmptinn  from  taiHtion  contained  In  the 
8d  KeciioD  of  the  net  of  leSfi  wns  a  pemonnl 
privilege  in  fnvor  of  the  corporation  therein 
specifically  referred  lo,  and  ii  did  not  pass 
with  the  sale  of  Ihst  chNrier.  and  there  in  no 
express  or  clenr  intention  of  the  law  requirine 
that  exempiion  to  pass  as  a  contlouine  ftau- 
chiae  to  the  pnrcLsser  thereof,  Mornan  t. 
'--■--■-  ,  mv.  B.  317  [33:8601;  Wilmn  y. 
)8  U.  8.  417  m-  401  ;  Lmhride  A 
V.  Polmt*.   IM  U,  8.  344  [37:  933], 


hIMtlDg  exemption,  it  can  itlU  leM  tw  dklmad 
that  tbe  aftle  of  tbe  cbarter  carried  tbe  eiem^ 
tioo.  All  that  Mr.  Taylco-  iDd  bla  aHodBlw 
could  have  acquired  br  ttae  purchase  of  tlw 
charter,  after  the  adoption  of  the  Consiltotloi 
gf  1870,  it  they  aeqalred  anything,  were  tlM 
rights  and  privileges  mentioned  in  the  charter, 
and  subject  to  tbe  provieloDS  of  tbe  Couatitit- 
tlon  and  laws  exlstlDg  at  tbe  time  of  such  poi^ 
chase. 

Tbe  meeting  of  Julius  A.  Taylor  and  bk 
eight  aasocUies  on  tbe  9lh  of  Harcb.  1881,  wh 
nothing  more  than  an  attempt  to  renrganinll7 
reason  of  the  sale  to  Taylor  under  tbe  dem* 
In  the  I^nier  suit  Immediately  prior  to  lb* 
organlzatloD  of  that  meetlnc,  Tmylor  and  bli 
sasDclatea  bad  eubacribed  for  and  agreed  U 
take  stock  In  tbe  Oayoso  Savings  lostituUoaot 
Memphis,  Teonessee,  to  the  amtiunt  set  opf^ 
Bite  their  respective  names,  and  to  pay  tbeiama 
in  such  manner  as  mieht  be  ordered  br  the 
board  of  directors,  having  that  day  paid  iRtba 
earn  of  91  on  each  Bbare.  Ttiesesutncribenfur 
slock  at  once  held  a  meeting,  auumlnglo  aol  H 
stockholders  of  Ihe'Oayoso  Savings  losli  ( ITS 
tiilloD,  and  attempting  to  reorganlte  that  insti- 
tution by  virtue  of  the  purcbaaeot  Uteorlglai] 
charter,  and  they  assumed  bj  these  prot«c^ 
ings  to  become  an  orjianlzation  and  oirporatlOB 
known  aa  (he  Gayoso  Havings  Inslitutioo.  It 
.Is  at  least  very  doubtful  nhnher  tbey  smv 
I  ceeded  In  this  way  In  accompliabiog  that  paib 
poee.  However  that  may  be.  they  claimed  Is 
be  and  assumed  to  act  as  a  corporation  known 
by  that  name,  and  therewaa.  sofnr  asappeu^ 
DO  other  cDrpomilnn  of  that  name  and  tn 
other  proceeding  on  tbe  pan  of  any  one  ClalB- 
ins  to  be  thai  cnrporalion  or  tohaveany  rigbU 
therein.  Assumina  tosct  aa  a  corpnratloo  Iqr 
the   name  of  the  Gnvnso  Savines   InstliulioB 


Qainu,  li 

y-  R.  Co.  ... ^ ,. 

In  tbe  face  of  the  constitutional  provision  pro- 
Ul  V.  8. 


whose  chatter  Ibey  purchased  and  whose  e 
pnruie  naniethev  took,  t^ofar,  tiythetraclloB 
they  had  not  become  a  corporatloD  at  all,  but 
were  simply  assuming  to  be  one.  Tbe  lr|rii> 
lature,  however,  passed  an  act  on  the  20lb  of 
March.  1881,  chanting  the  name  of  the  GayOM 
8avii\cslns1ilutinn.  which  these  slockliolden 
claimed  and  sssumed  to  be,  to  the  name  ot  Ibe 
Merrnntile  Bnnk  of  Memphis,  and  thus  recog- 
nized them  as  a  corporation,  sod  from  tliat 
time  the  corporation  cnotlmied  regularly  and 
without  inttrtnissloD  until  1683,  when  Taykx 
and  his  n^acciates  transferred  tbcir  stock,  by 
reirulsT  and  proper  iracafer  ot  tbe  cerliBcalM 
of  stock,  lo  John  K.  Godwin  and  his  aasty 
ciatra.  who,  sioce  the  17th  of  April.  188S,  bava 
been  doinp:  a  regular  banking  business  under 
the  cbarter  down  to  the  presenl  lime.  They 
are  thesuccessotsof  the  purchasers  of  the  cbar- 
ter, and  hnve  been  Mibslsntinlly  recogniEed  M 
a  corporation  by  the  lejdslalure 

it  miiy  thus  lie  ihai  the  corporslinn  plaintiff 
in  error  is  fn  fact  organized  and  doiu;rbuslne« 
under  the  general  provisioDS  of  the  charter  of 
ISM  by  virtue  of  the  sale  of  the  charier  and 
tbe  recognition  of  tbe  legislature,  and  exeictt- 
Ing  the  baQking  fraochise  and  other  rlBbli 
eranted  therein  to  the  original  shareholder^ 
but  not  ns  the  Identical  corporation  origlDallf 
incorporated,  and  for  that  reuson  It  is  without 
the  Immunity  from  taxation  contained  in  lb* 
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17S-174                           BnrAKMX  Cousr  of  Tm  Unrn  Btatb^  Oct.  Txbm, 

Sd  tecltoD  nf  tb«  charter.     Tbera  i»  DOtblng,  ■)«'  to  a  OmW  ot  th*  datm  to  to  ezMipnao 

173]lberefore,legailyfncooaistentlnnreBtIiif{  'rom  UiaHon. 

Ibecorporatlonofplfltntlffln  erroraaacorpora-  *   Theiinlvemalrulelii  reganl  toUuitloDfi  thu 

Hon  doine  bupinera  by  virtue  ot  the  ctirrer  of  ""  J?'"  •"''  ^"^  t?''"  ""  *"  '"  ■''™'^  P"*- 

1856.  and  the  legUlallve  recoenition  accorded  '"!^  Jf  ,5'™.i2^°J'"" 't^?!''"' '°™"" 

.^r      1  -  _    J  1.1. I  t  .  i_  tuat    _i.ii„     .  Clearly  ((tsnted.    Mere  aUenoe  la  tlie  aame  ai  a 

to  Taylor  and  bis  associates  in  1881.  wblle  aj  ^.^  of  e.emptloii. 

tbe  tame  lime  the  eiemp  ion  comaloed  It.  tb«  ^   ■mdecwoDOftt.e.upremeoourt  o(a  rtarea. 

'^'"1'""'"^,''*''*  not  to  hsTc  passed  by  anv  ^^^  „lBht  lo  begiveo  to  a  Jadmnent  of  . 

of   the   proceedings   above   mentioned.     Thh  ooart  o(  that  WMe  l»  not  reviewable  in  ihH  curt 

view  oflbecasedisposesoflbeobjeciion  taken  because  it  is  oota  Federal  quesUon. 

by  plalnliS  Id  error  to  the  poaitionof  Ibe slate  ry,      qua  i 

u  being  inconalstent  to  Ihst  it  sssumes  by  lax-  l"^"'  '""'■■' 

)di;  the  corporntioD  plaloiifT  in  error  or  its  Argutd  Janvarp  tO-tt,  JS96.    Dteided  XaTth 

ahareboiden   and  by  ils  bill  of  complaint  !□  I,  1S9€. 

a  the  Supreme  Court  of  tbe 

1  lu  luo  uu  otvi.uu  ui   Lu>^  ai.1.  u.  .uuu  lessee  to  review  a  Judgmentof 

We  arree  that  the  bill  of  complaint   and  the  lh»t<»urt  afflrmlng  the  ]iidgmentot  tbe  Chao- 

•upi'lemenlal  bill  In  Ibis  suit  both  proceed  up^  <»7  Court  of   Tennessee  for  Sbelby  Counly. 

on  an  implication  tbattbe  corporation  plaintiff  »™  ™f  t^.«  n«overy  of  taM  due  from  ihe 

Id  error  Is  actually  a  corporation  under  the  pro-  Pl>mnl«  F'«  Insurance  Company  of  Memplila 

Tistonsof  Ihe  charter  of^lSM  alone,  and  tbat  or  its  atockboldcM  to  tbe  city  of  MemphU.  In 

It  bas  no  other  charter  under  which  to  juBtify  "  *cllon  brouBbl  by  tbe  State  of  Tennessee 

to  corporate  eilsleoce  than  tbe  one  Just  named;  ^'^''^^  "«  of  ihsl  city  against  aaid  company 

but  for  Ihe  reasons  already  given,  the  altitude  »™  inotber.     Jffirmtd 

of  the  s<He  is  not  inconsistent  In  treating  the  See  Mme  caw  below   91  Tono   SBS. 

plaintiff  in  error  as  a  corporation,  and  at  Ibe  ^T-  »•  "•^•i*",'"'  plaintiffs  in  error, 

iame  time  denying  to  it  any  title  totheexemp-  if'MM.  9.  P.  W»lkep  and  F.  T.  Sdmond- 

tion  clnimed.     The  corporation  may  eiist  uu-  *"•  "^  defendant  in  error. 

iV  ?i'i,^' '--."/.S'  i^f  P"':f^f^.**',  '^^'^^"■  Hr.  J>»ti^  Pockluun  delivered  the  opin- 

teral    he  received  sale,   and  the   lerislalive  fon  of  *«  court: 

I^?^rL?J™i'^n^^.rn.Vi^?»",l'!  This  was.  bill  filed  by  the  plaintiffs  below 

timt  1  .s  a  corpora  ion.  and  yet  not  have  the  ,„  ,,,  chancery  court  of  ^enn^  for  SheH.y 

tide  to  the  exemption,  because  it  ts  not  n  fact  ,„  q^I^j^     jggj   j^                           J 

or  In  law  the  same  corporation  otigmali;  in-  ,^     ^,J^  j^  ^^^  f^„  ^^^  corporation,  plaintiff 

^/!w««.„i„«-*,«««„*i  in'^error.   or  Its  slockholdersV to  tbe  city   of 

T/a  judgment  mutt  beafflrmed.  Memphis  for  the  years  1888  to  1881,  Inclusive. 

■r     r    .■    nn.!.                 i    .l           i.  The  couiplsinaot^s   bill  aileged  tbat  neither 

Mr.  Juitm  Whit,  concurs  in  tbe  result.  ,„g  defendant   company  nor  its  sharebolde™ 

(Nont.— No.  877.  by  stipulation,  abide*  the  bad  any  immunity  from  taxation,  and  that  if 

event  of  foresolns  case.)  ■"■?  *"c''  Immunitv  existed  it  could  not  oper- 

ale  to  protect  boio  the  shareholders  and  the 

.  capital    slock.      Judprnsnt    was     accordingly 

praTed  in  the  altemutive  against  tbe  corpora- 

PH(ENIX  FIRE  ft  MARINE  INSURANCE  tioii  or  the  stockholders  according  as  the  tarn 

COMPANT  of  Memphis.  Tennessee,  and  might  be  held  to  have  been  laiaupon  oneor 

John  Johhbok,  Ptffl.  in  Err.,  ihe  other.     A  demurrer  was  interp<»ed  lo  the 

e.  bill,  which  was  sustained  in  the  court  beloir, 

STATE  OP  TENNESSEE  for  the  Use  of  tbe  *»ut  upon  appcAl  to  "the  supreme  court.  1 1 74 

CiTTor  Hemfbib.  that  Judgment  was  reversed.  BlTenn.  566.  The 

latter  court  held  that  tbe  charter  of  Ibe  com- 

(Bee  B.  a  Beporier^  edu  lTt-18BJ  pany  contained  no  immunity  from  taxalinp. 

and  tbat  boih  lis  shares  ot  stock  and  capilal 

Immunitfi  ^om  taxation  —  dtnial  of  liaim —  stock  were  subject  to  tbe  taxing  power  of  the 

Tight  to  tiapraumtd—Faltral  quetlion.  state  and  municipality.    The  case  was  (here- 

,     ,  upon  remanded  lo  tbe  court  below  for  further 

L  ImmimltTlromtaxatlonl«nol(:™ntedWaooin.  pf^aliugs.     It  having   been  determined  by 

f!!'';:."''nr''7,!',^h?™™,*''^2!?«?;:5?^  ihe  supreme  court  ihat  the  complainant  upon 

llejres"  ot  anotber  company  towblohhad  beeo    ..       ,r _  ,,„  _  _.  .._   i^,,. __,i.i.j    ._  . 

prunied '-all  the  nirhta.  privileges,  and  tmmunl-  the  allegallona  of  the   bill  was  entitled    to  a 

ties"  of  still  another  prior  oompwiy  wlilcb  bad  discovery  of  the  names  and  resldencea  of  the 

auch  ezemptloD.   The  omiMlOD   of   the   word  Stockholders,  a  stipulation   was  entered   iol» 

"lTn)iiunltle8"raMsa  doubt  aa  to  tbe  eiempiloo,  twtwetn  the  parties  lo  avoid  the  necessity  of 

which  requires  tie  denial  of  Its  eilstenoe.  the  discovery,  by  which  It  was  agreed  that  the 
t   The  eilalenm  of  a  well-founded  doulNtaequlv-l  corporation  "ould   assume  any  liability  that 

VoT^—AiU)  ercmpJIon/roR  tuxo'ton:  wArtAera  I     A.i  to  pouwr  ot  ilata  ti>  Pn.  see  notnto  Dobbin* 


...  _.  .  {.*  not  Iniiffcdi— see  note  to  Tucker  .. 
Feniuson.  fl:  HK. 

Aji  to  tthtn  on  injunction  lo  rtKratn  the  entttctioM 
tt  a  mc  vM  be  grantsd,  see  note  W  Dowa  v. 
Chicago.  SO:  St. 

Ai  to  trtun  laxtt  OlrgaBii  amntS  eon  bt  rtrovtrtd 
hBcK  see  note  lo  Knkloe  v.  Van  Artdale,  £1;  a3. 


Erie  County  Comra.  10:  ItCt 
At  to  ^trOdlctfon  4n  Uie  t^nltol  SlirtM  8U)/mM 
Court  Khttt  Ftderal  quMtton  ortMS  or  ieltrr< 
an  draim  (n  ijuettum  Mntutcs.  irtola,  or  0»i«t(l<t- 
tlon.  see  notes  loMarlln  v.  Bunter.4:liT:  Matthew! 
V.  Zan«.  2;  OU;  and  Wllltanu  v.  Norrls,e:  m. 

1«I  U.& 
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■night  be  wtibltebed  axmlnat  tbe  slfickbolden, 
tad  Ibat  a  decree  mighl  be  eulered  accotding- 
ly,  and  tbat  Ibc  defendent  Johngan  ibould  Ge 
made  k  defendant  tn  bli  capsdtj  of  a  atock- 
bolder  sod  as  tbe  repieaentatJTe  o(  all  the 

B;  tia  answer  tbe  defendant  compui; 
claimed  Immunity  from  tazailon  bolh  for  it- 
■elf  and  Ita  ahareboldera,  and  alao  aet  up  a 
plea  of  m  judiaitit,  and  alleged  various  ob- 
^lions  to  the  validity  of  the  aeveral  aasess- 
menu  upon  nbtcb  complalnaDi  claimed  taxes 
due  to  the  state.  Tbe  case  waa  daly  tried, 
and  judgment  for  tbe  complainant  was  ren- 
derea  by  tbe  irfal  court.  In  wblcb  It  was  ad- 
judged tbat  by  tbe  cbartei  aeftber  the  defend- 
ant company  noT  its  sbares  of  stock  bad  any 
Immunity  fiom  taxalioD,  and  tbat  botfa  were, 
for  the  years  mcnliotied  In  tbe  bill,  subject  to 
the  taxlog  power  of  tbe  state.  The  court  de- 
cided the  Federal  question  made  by  the  de- 
fendants below  ngaiDBt  Ihem,  and  adjudged 
tbat  the  state  lai  laws  set  up  !□  tbe  record, 
under  wblcb  the  taxes  were  levied,  were  not 
violstive  of  the  Coosiliullon  of  tbe  United 
Sta'es.  or  void  as  claimed  by  tbe  defendants. 
Tbts  judgment  was  In  sutistance  afflrmed  by 
the  supreme  court,  and  tbe  defendants  below 
surd  out  a  wilt  of  error,  and  the  record  li  now 
here  for  review. 

Tbe  question  first  arising  Is  as  to  tbe  cor- 
rectness of  the  judgment  holdlnic  that  ihe 
plaintiffs  in  error  were  not  entitled  to  any  im- 
munity from  taxation  either  as  to  the  capital 
•lock  or  the  sbares  of  slock  In  the  hands  of  siock- 
176]  bnlders.  The  'following  are  the  facts: 
Tbe  Bluff  City  Insurance  Company  of  Hem- 

fiblg  was  dulv  incorporated  by  an  act  of  tbe 
eglslature  of  Tennessee,  and  by  g  10  of  the 
act  of  Incorporation  It  was  enacted   "  thai  said 


■lock  subscribed,  wbicb  shall  be  in  lieu  of  all 
other  tnxes."  On  (be  201h  day  of  March,  18fi8. 
Ihe  leRlslalure  of  Tennessee  Incorporated  (he 
De  Snio  Insurance  Companv,  and  tbat  charier 
was  amended  on  tbe  SOtb  of  March,  1660.  and 
by  S  11  of  thai  act  "  all  tbe  rielils,  privileges, 
and  immiimliri "  of  Ihe  Bluff  Ctiy  Insurance 
Company  were  granted  to  Ihe  De  Boto  Insur- 
ance Company.  On  the  Iltb  day  of  March, 
1687,  tbe  legislature  Inrorporaled  the  Wash 
fngton  Fire  A  Marine  Insurance  Company  of 
Memphis,  Teonrssce,  and  by  tbat  act  "  all  the 
rights  and  privileges'*  (omiKing  the  word 
"  immnnllies  "i  of  the  De  Solo  Insurance  Com 

Gny  of  Memphis,  Tennessee,  granted  to  It  1q 
charter  or  amendments  were  gmnied  to  the 
WashlnglOD  Fire  &  Marine  Insurance   Com- 

Einy,  above  named,  and  bv  the  act  of  tbe  lee- 
iatiire,  approved  Murch  23,  1881,  the  name 
of  tbe  Washington  Fire  &  Marine  Insurance 
Company  waschatigi'd  to  the  Pbtenli  Fire  6i 
llarine  Insurance  Company  of  Memphis.  Tenn 
cssee,  being  the  plaintiffs  In  error.  The  act 
of  Incorporation  and  the  amendments  thereto 
were  duly  accepted  by  plainliff,  in  error  and 
ItsatochbolderB,  and  since  tbat  time  thebusi 
nessof  fire  and  marine  insurance  has  been  con- 
ducted by  it  in  Memphis,  under  the  last  cor- 

It  will  thus  be  seen  that  the  Bluff  City  In- 
■nranee  Company  waa  to  pay  to  tbe  state  a 
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cenatn  annual  lax  on  «ach  ahare  of  etplbl) 
Slock  subscribed,  wblcb  waa  declared  to  w  ia 
lieu  of  all  other  taiea,  and  tbe  questioD  !■ 
now  pieeented,  whether  bv  virtue  of  thewT^ 
rioua  statutes  the  ^alntiff  in  error  waa  graatad 
an  Immunity  from  taxation  to  the  aame  eztent 
as  that  given  to  the  BluO  City  Insurance  Com- 
pany and  to  tbe  De  Soto  Insurance  Companr. 
la  Immunity  from  taxation  granied  to  pl^^ 
in  error  under  language  which  grants  "tO  Itia 
rights  and  privilegea  of  a  company  wtateh 
has  such  immunity?  In  statutes,  as  Is  soma- 
times  theca.iein  legal  "documents.  more[177 
words  are  occasionnlly  used  than  are  aeceaaaij 
loconv(ff  themesningof  those  who  passed  tM 
statute  or  executed  the  document,  and  it  nay 
happen  tbat  this  very  eicessof  verbiage  lenda  to 
confuse  rather  than  to  enlighten  one  as  to  tba 
meaning  inteaded.  Tbe  words  "rigbts,  privi- 
leges, and  Immunities  "  when  used  Tn  a  statute 
ot  tbe  kind  under  consideration  are  certainly 
full  and  ample  for  tbe  purpose  of  granting  ap 
exemption  from  laxatiun  contained  in  Ibe  flnt 
or  original  statute,  and  when  In  granting  to 
still  another  company  certain  rigbts  tbe  woid 
"Immunities"  is  dropped,  Its  absence  would 
seem  snd  ought  to  have  some  special  signifi- 
cance. In  gmnting  to  the  De  Soto  company 
"all  iheriejils,  privileges, and  immunities "  of 
tbe  Bluff  City  company,  all  words  were  uicd 
wbicb  could  be  regarded  as  necessary  to  carry 
Ihe  exemption  from  taistlon  possessed  by  tlie 
Bluff  City  compHny,  while  in  the  next  follow- 
ing grant,  that  of  the  charter  of  the  plaintiff 
in  error,  the  word  "immunilles"  is  omiltrd. 
Ia  there  any  meaning  to  be  attached  to  that 
omisaionT  And,  If  so,  wbatT  We  think  some 
meaning  is  to  be  attached  to  It.  The  word 
"  immunity"  expresses  more  clesrly  and  defl- 
oilely  an  intention  to  include  therein  an  ex- 
emption from  laiatlon  than  does  either  of  Ibe 
other  words.  Exemption  from  taxation  fi 
more  accuratelv  described  as  an  "immunity" 
than  as  a  privilege,  altbougb  it  Is  not  to  be  da- 
nied  that  tbe  latter  word  may  sometimes  and 
under  some  circumstances  include  aucb  ex- 
emption. It  must  always  be  twme  in  mind 
in  construing  language  of  this  nature  tbat  the 
claim  for  exemplion  must  be  made  out  wholly 
beyond  doubt,  for,  as  slated  by  Jfr.  Jutiiet 
Harlan  In  Chicago.  B.  A  K.  C.  R.  Co.  v.  Jfis- 
touri.  130  U.  S.  6fl9  [30:  78S]:  "It  is  Ihe  settled 
doctrine  of  Ibis  court  that  an  immunity  from 
taxation  by  a  slate  will  not  he  recngnlzed  nn- 
leds  granted  in  lerms  too  plain  to  be  mlsiaken." 
See  also  WiCminston  &  W.  R.  Co.  v.  Alt- 
brook,  14fl  U.  S.  370  [86;  Vll\.  In  leaving  out 
a  word  which.  If  used,  would  be  regarded  aa 
sperislly  and  particularly  including  an  ex- 
emption from  taxation  granied  to  another 
company,  it  seems  to  us  that  a  ve^  grave 
doubt  is  cast  upon  Ibe  title  of  plaiotill  In  error 
to  the  exemption  rlalmed,  and  In  such  case  the 
existeuce  *of  a  well  founded  doubt  is  [178 
equivalent  to  a  denial  of  the  claim. 

The  learned  counsel  for  plainliff  in  error 
have  died  many  stalutea  of  tbe  state  of  Ten- 
nessee in  which  It  ts  snid  ihe  word  "imraunl- 
ties"  is  sometimes  used  where  no  exemption 
from  iBxalion  was  Intended,  and  he  quotea  a 
seclion  from  one  act  (Private  Acts  186S--'67, 
g  49  of  an  act,  page  IS.')),  which  grants  "all  tba 
powers,  pririleges,  and  immunltiea"  of  another 
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'wmpaQjlbfttbsdiioe:tempiion,  lodtn another 
cane  tbere  nere  granted  "all  Ibe  rigbts,  fnin 
cbispg,  Bod  privileges"  of  a  Txilroad cooipanj 
nliich  bad  BDexenipIion  f rom  tsxalion.  Many 
olber  ioaraDces  ot  a  like  nature  are  cited.  Tb'o 
teaull  at  il  is  to  occaiiioii  fcreat  dilllcultj  !□ 
derermJaiti?  what  waa  n-ally  intended  bv  Ihe 
Jegialature  in  these  various  acts.  Tbe  learned 
Gounaet  tor  plaintiff  is  error  also  stale  ttiat 
■bout  the  time  tlieae  cbarlera  in  queation  were 

Coted  Ihe  IcRialalure  customatily  eipreased 
purpose  to  lai  corporalions  nbeo  do  ex- 
emption was  inteadea.  Tbe  InfereDce  is 
•ougbt  to  be  dniwn  !□  favor  of  exemption,  if 
thelegislature  did  not  afflrmalively  fp'anl  tbe 
rlicbt  to  lax.  We  cannot  assent  to  any  suca 
liew,  and  we  could  c«me  to  do  sucb  coaclu- 
■lon  frum  an  examination  of  the  feneral 
Uatutes  cited  by  counsel.  It  Is  s  complete 
orerlurDlaK  of  tbe  universal  rule  io  regard  to 
taxation.  Tbe  power  and  the  rigbt  to  lax  are 
■Iways  presumed,  and  tbe  exemption  is  to  be 
clearly  granted.  Mere  silence  is  the  same  as 
a  denial  of  exemption. 

We  can  see  notblng  In  tbe  "surioundinf! 
drcum  sis  noes"  wbich  counsel  claim  should 
Influeoce  our  examinailou  and  conclusion  as 
to  tbe  meanioff  of  tbese  statuien.  tbat  iti  any 
WaT  induces  tbe  belief  tbat  an  exemption  was 
plainly  intended.  Our  attention  has  not  been 
called  to  circuDistance!>  ivbicb  we  BhouM  re- 
sard  as  of  tbat  nature,  nor  is  our  Judicial 
Knowledge  of  them  sufficient  in  kind  or  degree 
to  cause  us  lo  conclude  that  Ibis  exetupiion 
was  iDtended  to  be  graoied  lo  plalniiS  in 
«rror.  We  do  uot  find  that  at  this  lime  tbere 
waa,  as  counsel  insist,  any  aeiited  rule  of  tbe 
courts  ibat  tbe  word  "privileges"  always  em- 
braced exemption  from  laiatinn.  or  tbat 
"rigbts  and  privileges"  and  '"prlvileaes  and 
ITI'llmmuDliies"  were  used 'indisrrlniinalely 
■Dd  ioterchangeablT,  and  always  included  sucb 
exemption.  Tbe  different  woicts  above  quoted 
were  undoubtedly  used  in  different  statutes. 
and  sotnctlmes  it  migbt  be  insisted  (bat  one 
IhlD);  was  meant  and  Eomelimes  another,  but 
we  cannot  find  that  tbere  was  any  well  known 
and  definite  rule  governlog'the  couris  of  Ten 
Des-ee  at  Ibat  time  nbicb  made  tbe  worils 
"privllegeB"  or  "rights,"  wbcn  used  in  cases 
01  tbis  ualure,  Include,  beyond  any  doubt  and 
In  all  cnses,  an  ext-mplinii  from  taxation. 

Id  Wihon  v.  Ooinei,  9  Bnxt.  S46,  it  was  held 
by  tbe  supreme  court  tbat  as  Ibe  stale  in  ili 
l^tiBttluiioD  (Const.  1994,  art.  11,  §  7).  uied  In 
the  same  coonecllon  all  tbe  words  "riglit<>," 
"prlvllegea,"  ■'immunltiea."and  "exempiioD," 
each  of  tbese  words  was  to  be  given,  in  Matu- 
lory  interpret  a  I  ion,  a  meaniog  so  lioilled  as 
not  to  Include  anytbing  expressed  l<j  tbe 
others,  and  that  when  any  one  ot  tbem  la 
found  In  a  statute  tbe  legislature  must  be  con- 
clusively presumed  to  hare  used  it  in  its  re- 
ttricted  sense.  This  dcci»lnn  of  tbe  Tennessee 
court  tends  very  strongly  lo  the  ides  tbat  tbe 
words  "Immunity"  or  "exemption"  would 
bive  been  required  to  secure  tbe  exemption  to 
■  compBDy  in  a  case  like  this.  Il  is  true  tbat 
tbis  view  was  not  assented  to  by  this  court  as 
belnc  Ihe  correct  one  {Ttnnaia  v.  WhiOeorth. 
117  U  B.  13B,  148  |2fl:833,  835)),  and  il  la 
■Iinply  cited  for  the  purpose  of  showing  what 
the  'mineaaee  court  did  decide  in  regard  to  the 


meaning  of  Its  own  CoDstitutlon  In  referenco 
to  thia  subject. 

That  the  legislature  was,  alioul  Ihe  time  In 
queatioo,  freely  iocorpcualliig  various  com 
paules  and  granting  them  exemption  from 
taxation  with  considerable  liberality  is  not  a 
autbcient  reason  lo  induce  this  court  to  depart 
from  the  noiversal  and  well  established  rule 
making  a  claim  for  exemption  a  matter  to  be 
proved  beyond  all  doubt.  Tbe  circumstance 
wbich  we  regard  aa  very  significant  and  which 
has  already  been  alluded  lo,  consists  in  the 
omission  of  tbe  word  "im muni  lies"  in  tbe 
grant  lo  plaintiff  in  error.  That  omission  we 
attach  great  weight  to,  and  the  least  that  can 
t)e  said  ot  il  is  that  it  involves  tbe  question  in 

It  cannot  be  denied  that  the  decisioni  of  thia 
court  are 'somewhat  involved  in  relali<in[180 
to  tbisquestlonof  exemption.  It  Is  difficult  Id 
some  cases  to  distinguish  Ibe  language  used 
in  each  so  far  tbat  the  diiterent  results  arrived 
at  by  tbe  court  can  be  seen  to  be  founded  upon 
a  real  diffen-ncc  In  tbe  meaoing  of  such  lan- 
gunge.  The  question  has  sometimes  arisen 
upon  tbe  consolidatioQ  ot  different  companies, 
and  sometimes  upon  a  sale  uuder  a  motigHge 
torccloBure.  Among  the  former  is  tbe  case  of 
Kfokvk <tW.R  Co.  V.  MimouH,  152  U.  8,  801 
[3«:450],  where  under  the  laws  of  Missouri 
(Ant  of  Mnrcb  3,  1869,  g  81  there  was  a  pro. 
vision  tbat  Ibe  cnnsolldated  companies  should 
be  "subject  In  ait  iLe  llubilillea  and  bound  by 
all  the  obllgationa  of  the  companies  wiibin 
tbis  state,"  and  "be  entitled  to  tbe  same  fran- 
chises and  privileges  under  the  laws  of  Ibis 
stale  as  it  the  consolidation  had  not  laken 
place."  The  question  was  said  to  admit  ot 
doubt  whether  under  the  name  "franchises 
and  privileges"  an  immunity  from  taxation 
passed  to  the  new  coBipany.  Various  cases 
are  cited  in  ibe  opinion,  which  was  delivered 
bj  Mr.  Jvttice  Brown,  showing  [be  proundi 
taken  by  Ibis  court  in  sucb  cases.  In  Vkctn- 
jtfke  i  0.  n.  Co.  V.  MiUtr.  114  U.  S.  178 
[29:13t]  (a  foreclosure  cast'),  it  decided  that 
an  Immunity  from  taxation  enjoyed  by  one 
railroad  company  did  not  pats  to  the  purchaser 
under  tbe  foreclosure  of  a  mortgage,  alibougb 
tbe  act  provided  Ibat  the  purchaser  should 
forthwith  become  a  corporation,  "and  should 
succeed    to    ell   sucb   franchises,   rights,  and 
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veyance."  The  case  followed  that  of  Morqan 
V.  Lnvinana.  S3  U.  8.  217  [2;i;tJG0]  (also  a 
foreclosure  case),  where  it  was  held  Ibai  tbe 
words  "'franchises,  rights,  and  privileges"  did 
not  necessarily  iocliide  a  grant  ot  exemption 
or  Immunity  from  taxation.  See  also,  lo  same 
effect.  Memphii  AL.R.R.  Co.  v.  Bcttv.I  12  U.  8. 
609  [28:8371.  Tbe  case  of  Piekarit  v.  Entt 
Ttavniee.  V.  A  O.  K  Co.  180  U.  8.  687 
[82: 1051],  may  also  be  referred  lo  upon  the 
point  that  exemption,  altlioueh  it  migbt  be 
(iranted.  must  be  considered  as  a  personal 
privilege  not  exlendinif  beyond  the  immediate 
grantee  unless  otherwise  so  declared  In  express 
terms,  and  II  was  therein  declnreil  ibat  sucu  im- 
munity 'would  not  pass  merely  by  acoD-[18t 
veyance  of  the  proptTly  and  trancoiaes  of  a  rail- 
road compaDy,  although  such  company  migbt 
ilself  bold  property  exempt  from  taxation.  In 
161  tI.S. 
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tbkt  cue  Mr.  Juttice  Field,  gpeaklDK  for  the 
court,  said:  "It  fi  true  Ibrre  are  Bome  cai 
where  the  term  'privilef^es'  bas  been  beld 
Include  immunity  from  fazatioo.  but  tbat  bas 
generail;  beep  wbere  otber  proTidonn  of  tbe 
act  bave  Kivea  eucb  mcaniiif;  to  it,  Tbe  inter 
■ad,  ne  tbiolf.  tbe  iKlter  npinioo  Is  tbat  unless 
otber  provisions  remove  all  doubt  of  llie  Id- 
teDlion  of  ibe  leelslatute  to  Include  tbe  Im- 
muDitj  !□  tbe  term  'privileges' it  will  not  be 
•o  construed.  It  can  have  lis  full  force  by 
CODfloint;  it  to  otbrr  graots  to  the  corporation. 
Tbin  iBDguH^e  Is  referred  to  by  Mr.  Chief  Jvt 
lite  Fuller  in  the  case  of  Wilmitiglon  <£  W.  It. 
C«.  V,  AUbrook,  146  U.  S.,  wbere,  at  pnye  297 
[8S:9T9].  be  ih;s:  "We  do  not  deoj  tbat  an 
eiemptioD  from  taxation  may  be  construed  as 
Indudcd  in  the  word  'privileges,'  it  Ibere  are 
otber  ptoTislone  remov^ug  all  doubt  of  the  io- 
tCDtion  of  the  legialaiure  in  tbat  respect," 
cilini;  the  Pickard  Cote. 

Looki[^g  at  tbe  ocber  side,  we  Sod  tbe  case 
of  HMmphrey  v.  Ptgurt.  63  U.  S.  16  Wall.  2i4 
[21 :  339],  where  there  was  a  grant  In  a  rniiro 
Gompatiy  of  "all  the  rijihis,  powers,  and  pi: 
lieges"  granted  by  the  cliarier  of  another  coi 
puij  whicb  exempted  tbe  property  of  such 
otber  compaoy  from  taxnllnn,  and  it  was  beld 
that  Ibe  property  of  Ibe  first  compsoy  was 
theretijr  also  exempted,  Mr.  Jvit'.n  Hunt  lu 
delivering  the  opinion  of  tbe  court  said  tbat 
"■  more  important  or  mnre  comprclii 
privilege  than  a  per|H'tiial  Immuniiy  from 
taxatiun  can  scarcely  be  imacined.  It  ci 
Ibe  essential  idea  ot  a  peculiar  benefit 
vantage  or  special  eiemption  from  a  burden 
falllnii  upon  otbers."  Again.  In  Tenmuet 
WhitKorih.  IIT  U.  S.  188  [29: 833],  i(  was  held 
that  a  right  to  have  sban^  in  Its  capital  stock 
exempt  fiom  taxation  within  tbe  state  wai 
conferred  upon  a  railroad  corporation  bv  a 
state  statute  grantinr  to  ii  "all  the  rti;nts, 
powers,  and  pnTilege><."  or  graiitiug  It  "all  Ibe 
powers  and  prlviliite-" conferred  iipooanother 
Corporatinn  nainerl.  If  tbe  latter  corporation  pos- 
sef^ed  by  laws'jcbright  of  exemption.  Tbeques- 
1821  tlon  in  thHt  csK  ■arose  as  to  tbe  mean- 
ing of  certain  statutes  passed  by  tbe  legislature 
of  Tennessee,  resulting  in  tbe  cnnsoUda'ion  of 
certain  railroads  therein  menlionpd.  In  the 
course  of  his  opinion  JIfr.  CMif./itttice  VValle 
dies  ibe  case  of  PkilaMfiiia  A  W.  R.  Co.  i. 
Maryland.  81  U.  8.  10  How.  S7e,  868  pSMBl, 
«81,  where  Mr.  Chief  JutUeeTtwy .  speaking 
of  a  BtHlul«  nbich  BUttioilzed  Ibe  uolon  of  two 
railrosd  companies  and  secured  to  tbe  union 
company  "tbe  propeity,  rigbts,  and  privileges 
wbicb  tbat  law  or  other  laws  conferred  on 
them"  (tbe  sepnrale  companies  or  cither  of 
tbem),  said  that  such  language  extended  tn  the 
anion  company  tbe  exemption  from  taxation 
conlaincii  in  the  charier  of  one  of  the  uniting 
companies.  Mr  Chief  Jvtiiee  Waite  coniion- 
iDK.  Id  bla  opinion  said:  "As  has  already  been 
•eeo,  the  word  'privilege'  in  its  iirdioary  mean- 
ing, w  ben  used  in  tbiticiiiineciion,incliides  an  ex- 
emption from  taxation, "  Tbe  decision  in  this 
hat  case  should  be  confined  to  the  peculiar 
language  used  in  the  various  statutes  therein 
cited,  wherein,  aside  from  the  word  "priv- 
ilege," It  may  be  argued  Ibot,  considering  all 
the  language  used  in  tbose  statutes,  the  inten- 
tion of  tbe  legislature  lo  exempt  ibe  compaDj  I 
Ml  (J.  8. 


named  from  taxation  ma;  fairly  well  be  mads 

'The  later  cases  of  Pickard  v.  Ea»t  Tentietet, 
V.  <ta.  R.  Co.  IBU  TJ,  B.  S37  [8:::  1051],  and 
Wilmington  <t  W.  B.  Co.  v.  Alibrook,  146  D. 
8.  279  [86:  072],  show  that  there  must  be  other 
language  than  tbe  mere  word  "privilege'' 
or  otber  provUloDS  in  tbe  statute  removing  all 
doubt  as  to  the  Intention  of  the  legislature  be- 
fore tbe  exemption  will  be  admitted,  Tbecaso 
of  MobiU  tt  0  R.  Do.  V.  Tenntuee.  108  U,  S. 
486  [38:  7981,  adds  nothing  to  the  discussion 
on  either  side.  The  particular  point  was  not 
in  tbat  case,  but  it  leema  to  be  cited  b;  coun- 
sel for  plaintiffs  in  error  for  the  purpose  of 
showing  what  was  tbe  general  condition  of 
tbe  stste  at  the  time  of  the  adoption  of  the 
Constitution  in  1834,  and  what  was  the  policy 
of  tbe  state  in  regard  to  internal  improvements, 
wblch  the  Constitution  declared  ought  to  be 
encouraged,  Tbe  incorporation  of  an  insur. 
ance  compaoy  would  hardly  come  within  the 
mOHt  liberal  meaning  of  the  term  "internal 
improvements." 

■If  this  were  an  original  question,  we  [183 
should  have  no  besltntion  in  holding  tbat  tbe 
pluiotilT  In  error  did  notacqulre  the  exemption 
from  taxation  claimed  b;  it.  and  we  think  at  the 
present  lime  the  weight  of  authority,  as  well 
as  tbe  better  opiuion,  is  In  favor  of'the  same 
conclusion  which  we  should  otherwise  reach. 

Second,  Concluding,  as  we  have,  that  this 
plaintilT  in  error  insurance  company  is  not  ex- 
empt from  taxation  by  tbe  language  of  the 
statutes  above  mentioned,  we  come  to  the  cod- 
sideratioD  of  tbe  second  defense  interposed  bj 
its  shareholders.  It  seems  that  some  time  in 
the  year  18T3  the  shareholders  or  some  of  tbem 
were  sued  by  tbe  city  of  Uemphls  to  collect 
from  them  cerlaln  taxes  alleged  to  be  dne  that 
city  for  tbe^ear  1872  upon  toe  sbarea  of  stock 
held  by  tbem.  By  Ibe  drcisionof  tbe  supreme 
court  of  Tennessee  the  city  recovered  a  Jude- 
meni.  A  stipulation  was  then  entered  into 
between  the  parties  to  that  stilt,  which  Is  in 
tbe  record,  by  which  it  appears  tbat  tbe  same 
questions  iovolved  in  that  suit  were  fully  and 
fairly  presented  In  tbe  case  decided  in  favor  of 
the  plaintiffs,  at  thai  term  of  court,  wherein 
the  stale  of  Tenocaaeeand  Bbelby  county  were 
complainants,  and  Napoleon  Hill  and  others, 
stockholders  in  the  Memphis  Fire  &  Qeneral 
Insiirance  Compaoy.  were  defendants,  and 
which  action  had  been  carried  to  tbe  Supreme 
Court  of  the  Uniteil  States  by  writ  o(  error  for 
its  decision  of  tbe  questions,  and.  therefore,  to 
""~i  the  expense  of  argument  in  the  case,  it 
agreed  by  counsel  for  all  parties  tbat  tbe 
Mempfiit  City  Ca»e  should  abide  by  the  decision 
of  Teaneuee  v,  HiU.  which  should  be  conclu- 
sive upon  the  parties  to  the  stipulation  in  all 
bings  the  same  aa  though  actually  rendered 
D  tbat  case.  If  the  decree  in  the  HiU  Cant 
were  afBnned,  then  this  decree  was  to  be  af- 
.  .  nd  If  the  otber  should  be  reversed, 
then  this  wna  to  be  reversed.  A.fler  the  sign- 
ing of  that  stipulation,  the  Hill  Case  was  duly 
prosecuted  by  writ  of  error  sod  argued  before 
the  Supreme  Court  of  tbe  United  Siaies.  where 
the  judgment  In  favor  of  compiainanl  was  re- 
versed and  the  cause  remanded  lo  the  supreme 
of  Tennessee  wilb  directions  to  enter  Ita 
decree  therein  for  the  defeodaol  Hill.  Thla  wai 
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184]dnDe.nD(1,liiaccordBDce*nittit1ieBllpali 
tioD  HDOTe  mentioned,  a  decree  was  tbereiipon 
CDlered  In  tbe  McnipbiB  citj  action,  reversing 
tbe  Judgment  In  favor  of  plalollff,  and  adjude 
ing  and  decreeing  (hat  (be  (ax  levied  and  as- 
♦essed  by  the  cilyof  Merapbiaupon  tbe  defend- 
■ol'a  sbn're  of  alock  nas  liieeBl,  nnd  adjud^ng 
thai  the  c<ty  of  Mempbls  could  not  legally  asseaa 
■aid  shares  of  stock  for  la xal ion,  Id  tbe  baods 
of  Ibe  owners  thereof,  and  that  luch  shares 
were  exempt  from  aov  and  all  municipal  laia- 
tloD,  and  Ibe  cItj  an<f  Its  officer*  were  perpetu- 
ally eojoined  from  collecting  oi  proceeding  to 
collect  9ucb  lAxes.  This  Judf^ment  was  en- 
tered by  eoDBent,  sad  pursuant  1o  tbe  Btipiila- 
tioD  of  the  parlies  enlered  into  at  the  time  tbe 
vrll  of  error  was  sued  out  in  tbe  Hill  Cnte  and 
it  la  now  set  up  and  offered  In  evidence  ss  an 
adJudlcatloD  In  favor  of  the  shnreboldera  of 
tbe  iosurance  company  who  are  admiiled  to  be 
the  direct  aucccssurs  of  the  shareholders  of  tbe 
company  sued  In  tbe  former  action,  and  Ih< 
decinroD  of  the  stale  court,  refusing  the  beneSi 
of  that  ■dIudicHllon  to  tbe  Eharebolders,  Is 
claimed  to  nave  been  error,  pod  lo  present  a 
Federal  question  for  review  by  this  court.  The 
Judgment  Is  not  claimed  as  an  adjudicallon  or 
estoppel  in  favor  of  the  corporatioD,  because 
the  corpnrnlinD  was  not  a  party  lo  tbe  suit. 

We  think  the  decision  ot  the  supreme  cc  . 
OS  to  the  weight  to  be  given  Ibe  Judgment  is 
□ot  reviewable  bv  ua  because  it  is  not  a  Fed- 
eral gueelloD.  The  former  judgment  deter 
mined  that,  as  between  tbe  citv  and  the  shftre- 
bolders,  the  latter  were  not  subject  to  pay  the 
(axes  for  the  years  specified.  In  the  action 
now  under  cousideiation  we  bave  determined 
that  there  was  no  immunll]'  conferred  either 
upon  the  corporftlioa  or  the  slockhnlders  by 
the  slnlules  cited.  Oo  tbe  trial  of  this  action 
the  former  judgment  was  offered  In  evidence 
by  Ibe  sbdreholdera,  and  it  was  held  to  constl- 
tate  no  bar  to  (be  matateoaDce  of  ibis  action 
fe^  the  plaintiff,  nor  did  it  operate  a*  an  estop- 
pel upon  their  right  to  claim  taxes  for  subse- 
oueot  years.  The  Judgment  offered  In  evi- 
dence was  the  Jitdgmeot  of  a  stale  court,  and 
the  refusal  to  accord  lo  It  all  that  was  claimed 
for  it  In  the  nature  of  an  estoppel  by  counsel 
(orpliiintlflsinerrorwas,  in  any  event,  nomore 
1 85]  than  *a  refusal  lo  Rive  to  a  judgment  of 
one  of  Its  own  courts  that  degree  of  force  as 
evidence  which  it  was  by  Ihe  general  law  en- 
titled ta  In  DO  event  was  H  anything  other 
thin  error  committed  by  the  court  below  in 
regard  to  the  generitl  law  or  rule  ot  evidence, 
which  has  DOIbitiK  of  a  Federal  question  con- 
nected with  IL  It  is  entirely  different  from 
the  case  of  a  refusal  of  a  state  court  lo  give 
tbe  proper  effect  to  a  judgment  of  a  caurt  of 
tbe  Unlled  States-  If  astatecourterroneoutly 
refu»>  to  give  luch  weight  and  effect  to  a 
Judgment  of  one  of  tbe  courts  of  the  Dniled 
States  a  Federal  question  arises,  nbirh  is 
wllbtn  tbe  jurisdiction  of  this  eourl  to  review 
upon  writ  of  error  to  the  supreme  court  of  llie 
•tate.  Oritetnt  City  L.8.LA  P.  H.  Co.  v.  Bvtrh- 
tT^UnUmS.  B.  <t  I..  8.  L.Co.  IZO  U.  S.  HI  [80: 
8141.  Allhougb  no  higher  sanctitvnreffecl  can 
be  claimed  for  tbe  Judgment  of  a  Federal  court 
than  is  due  under  the  same  circumstaaces  to 
Judgmenta  of  state  courts  in  like  cases  i.D^- 
IMMfur  V.  BiMAtTiav.  68  U.  8.  21  Wall.  130, 
Ant 


183  [82: 588.  590];  ffinJry  v.  Palmtr.  107  U.  S, 
3  [27: 846]),  yet  in  the  case  ot  a  judgment  of 
the  former  court  the  Constitution  provides  that 
full  faith  and  credit  shall  be  given  It,  and 
whether  it  has  or  baa  not  been  given  It  by  a 
state  court  is  a  Federal  qnestion,  while  if  the 
state  court  erroneously  decides  a  question  of 
law  regarding  tbe  weight  to  he  given  one  of 
Its  own  ]udt;mea(B  initaowncourisand  among 
1(3  own  cllizeni,  that  error  Is  not  subject  to  re- 
view by  this  court,  because  it  constitute*  no 
Federal  question. 

If  It  were  otherwise,  every  decision  of  a  state 
court,  claimed  lo  be  erroneous,  which  involved 
the  failure  to  give  what  tbe  defeated  party 
might  claim  lo  be  the  proper  weight  to  one  of 
its  own  Judgments,  would  present  a  Federal 
question,  and  would  be  reviewable  be  re. 
There  is  no  question  of  contract  in  the  CHSe. 
It  Is  wholly  one  ot  eildence  as  lo  whether  or 
not  a  prior  judgment  In  a  state  court  operated 
as  an  estoppel  sgaiost  the  plaintiff  below,  and 
prevented  ibe  state  court  from  granting  It  the 
relief  to  whlcta  it  would  otherwise  be  enliilfd. 
In  granting  relief  it  was  bound  to  con^dcr  tbe 
Federal  question,  as  to  whether  there  was  or 
~  not  a  contract  of  immunity,  and  (bat  ques- 

was  open  to  review  here  and  we  have  just 
"reviewed  It.  It  Is,  moreover,  quite  [180 
doubtful  whether  tbe  court  below  committed 

error,  even  If  the  question  were  lo  be  re- 
garded as  of  a  Federal  nature  and  open  to  us 
for  review.  Ki^uk  A  W.  R.  Co.  v.  Mittouri, 
152  U.  a  ROl,  814  [US:  490,  456). 

Ii  Is  said  that  a  suit  for  taxes  for  one  year  Is 
no  bar  to  a  suit  for  taxes  for  another  year ; 
that  It  Is  not  tbe  same  transaction,  and  the 
judgment  In  a  prior  action  can  never  operate 
as  BQ  estoppel  olber  than  as  (o  those  matters 
which  were  in  Issue  and  conlroveried,  and 
upon  the  determination  of  which  a  finding  or 
verdict  was  rendered.    It  is  not  necessary  In 

sase,  however,  to  determine  whether  there 

any  one  particular  fact  in  isauc  and  liti- 
gated In  the  first  case,  and  which  would  be 
closed  from  further  controversy,  and  which,  u 
thus  decided,  would  preclude  a  recovery  la 
Ibis  case.  We  bold  (hat  ibe  question  In  anv 
'eat,  as  preaented  in  tbls  case,  was  not  ■  Fea- 

These  views  render  a  discussion  of  any 
other  question  in  tbe  case  unnecessary,  and 
lead  to  an  afflrmanee  of  tho  judgment  herein. 

Mr.  Juttiee  Wliite  di9sGnt& 


(See  B.  C  Reirarter's  ed.  1SB-1B8.) 


Note.— A>  to  raervtd  pnuwr  (o  oitM*.  ammd,  or 
repcol  cluiTlert.  see  note  t«  Greenwood  v.  ITnlaa 
Frelrhca.Co.ai:  Ml. 

AttovAtnarHnHauttlontOTMralnaf  eoOccMea 
lU,t'.». 
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•utliurlilDfr  luch  obaDire  is  suob  ■  material  anil 
radtcal  cbBDge  tbat.  when  made  after  the  state 
Constlnitloa  taad   prohibited   exemption*   from 

•neiemptloD  from  taxation  started  by  (bee  twr- 
ter  to  itae  Inaunnce  coDapaaf  lo  tbattt  will  oop- 
ttnueto  exist  Id  favor  of  sucb  oompanr  eiercla- 
tPl  an  eicluBlrely  banking  bualneaa. 

1.  The  etreotof  a  Mate  law  rirlps  to  a  oomp«py 
ha  ring  br  Its  oharter  tbe  rbrbt  to  reoelTemone?* 
Id  trust  or  otherwise,  llie  right  to  do  a  twoklDs 
buglneta.  la  to  eraot  a  new  charter  to  the  eiteot 
gf  graoilog  banking  powen,  and  the  compaD;. 
If  it  avails  luelf  of  the  privilege  mentloDed  Id 
Buch  law.  takea  them  aubjoot  to  tbe  CoDStltutInn 
and  laws  Iben  In  force. 

S.  Tbe  power  to  receive  In  trust  for  any  person 
moneys  orolber  valuable  thins,  give  ackaowl- 
■         ■       .  surplui    funds. 


luthoriie  It  (o  ounduct  a  rcoecal  bank' 


t,    A  lurtgmept 


aD  eiemptioi.  at  the 
on  from  [axes  Is  not 
aa  estoppel  Uralnal  a  later  actloa  based  upon 
facts  of  a  loiallT  UlSerent  aalure  and  ufter  a 
change  In  the  charter  aod  bualDesa  of  tbe  com- 
pany- 

[No,  671.] 

Argufd  Janvary  tO-tS,  1896.     Dteided  March 

t.  1896. 

IN  EUROR  to  tbe  Supreme  Court  of  tbe 
Slate  of  TeDoesKe  to  review  a  Jixlgmeut  of 
thai  court  revenilDK  tbe  judgmcDl  of  the  court 
bclotv  and  for  tbe  recovery  of  taxes  upoo  [be 
■bares  of  Block  in  tbe  Mempbis  City  Bank  aod 
upon  Ibe  aurpliis  and  UDdlvJded  profils  thereof 
Id  bo  aciion  brougbt  by  tbe  Stale  of  Tenoeiisee 
for  tbe  UBL-  (if  tlie  city  of  Mempbls  a^lnst  tbe 
HvmphiH  City  Bank  et  at.  Affirmed. 
Bee  same  cms  below,  91  Teun.  574. 

Statetneot  by  Mr.  Jwtiet  Feckhami 
This  suit  is  similar  to  those  wblcb  precede, 
and  Ib  broufcbt  for  Ibe  colleclion  of  taxes 
againsl  the  corporalloo  plaintiff  in  error  or  lis 
■lock holders.  It  was  iried  upon  ao  agreed 
•tntcuient  of  facta.  Those  wblrb  are  material 
to  tbe  pieGcot  loqiilry  are  tbe  f  jllowing ;  Tbe 
defendant  corpoiation  in  January,  1870,  under 
Its  tben  oaoic  of  tbe  Ueiii'.)bis  City  Fire  & 
Qeneral  Insuraoce  Compaiiy,  was  duty  organ- 
ized under  the  cbarler  granted  to  It  on  tbe  34ih 
of  January,  18TD,  and  the  orgaoiuilioa  under  it 
was  In  all  respects  valid  and  no  question  ta 
made  upon  the  same.  The  defendant  from 
tbal  date  down  to  (he  year  1S8T  carried  on  an 
InauraDCP  busloeas  under  its  charter  in  the  city 
of  Mempbls.  In  that  year,  in  pursuance  of 
tbe  powers  granted  in  Acta  1887.  chap.  190,  tbe 
corporation  (alao  claiming  tbe  rigbt  to  do  to 
nnder  tbe  poweta  conferred  by  Its  charter) 
changed  tta  buefncts  from  tbat  of  loaurance  to 
that  of  banking,  and  since  tbat  date  down  (o 
the  present  time  bas  exclusively  conducted  a 
banking  busineu  iti  Mempbia.  fiectioD  2  of 
the  origioal  charter  empowers  tbe  corporation 


to  receive  In  tnut  from  any  person,  mooeya, 
jewels,  plate,  and  olbet  valuable  things,  aud  to 
give  acknowledgment  therefor  io  such  farm  aa 
Ibe  diiecEors  of  the  corporation  may  deem  beat 
suited  to  the  proleclion  and  convenience  of 
depositors  and  the  company.  And  the  corpn- 
ralion  was  also  autliorized  to  loan  its  BU'plua 
funds  on  any  public  slock,  or  of  any  incorpo- 
rated company,  or  of  the  United  Slmes,  or 
eitber  of  Ibcm.  or  to  invest  such  funds  In  any 
real  or  personal  estate, cboses  in  action,  or  other 
good  securities,  SeciioD  7  provides  tbat  there 
shall  be  levied  a  slate  tax  of  4  of  I  per  cebt  upon 
the  amount  of  capital  stock  actually  paid  In.  to 
be  collected  Id  tbe  same  way  aod  at  the  snrne 
time  as  Ibe  other  taxes  are  by  law  collccled, 
wblcb  shall  be  In  Ueuof  all  other  taiesand  ansess- 
menis.  Acts  1887,  chap.  190,  enacted  ihat  any 
company  incoriwrateit  under  tbe  laws  of  Ten- 
nessee.  having  by  itscbarter  tbe  riebt  Id  receive 
moneys  *iii  trust  or  otherwise,  should  be  [1 88 
held  to  have  the  power  to  receive  deposits  and 
lean  tbe  same  and  lis  capital  stock  on  any 
kind  of  commercial  or  busmess  psper  or  real 
estate,  buy  aod  sell  exchange  and  all  kinds  of 
.  public  or  private  securities  and  roramercial 
paper.  It  was  also  further  provided  io  iliat 
act  "that  the  exercise  of  any  of  the  griinicd 
powers  should  not  operate  to  forfeit  any  fran 
cbise,  riitlit,  power,  privilege,  or  iitiniuniry 
granted  in  the  original  charter,  and  that  ilie 
nonuser  of  a  psrt  of  a  corporatioD'a  powern, 
privllcces.  aod  franchises  should  not  hare  tbo 
effect  of  forfeiting  any  franchise,  rieht,  power, 
privile^,  orlmmuQily  contained  in  iiscbnrier," 

On  tbe  28d  of  January,  1BS9,  tbe  legislature 
passed  an  act  changing  tbe  name  of  tbe  cot- 
poralion  plninlifl  io  error  from  that  of  the 
Mempbls  City  Fire  A  General  Insurance  Com- 
[WDy  to  that  of  tbe  Hetnphis  City  Bank,  aod 
since  that  time  it  has  conducted  business  under 
[be  latter  name.  From  lis  Srst  orguaizatlou  in 
1870  down  to  tbe  present  lime  it  bns  regularly 
and  consiBQily  paid  to  the  slate  ofTeonessee 
thecharter  lax  provided  for  in  S  7  of  its  charter, 
and  baa  regularly  filed  with  the  comptroller  of 
the  slate  the  aiateoieot  requited  and  called  for 
by  tbe  7lh  section  of  thai  charter. 

The  opinion  of  the  supreme  Court  of  Ten- 
neasee  delivered  upon  tbe  demurrer  to  tbe  bill 
io  this  case  will  be  found  reported  In  91  Tenn. 
574,  under  tbe  name  of  Uemphit  v.  Mtrnpliit 
Oity  Bank.  In  the  year  1873  tbe  state  of 
Tennessee,  the  county  of  Shelby,  and  the  ctly 
of  Mempbls  undertook  to  tax  the  shares  of 
iilock  of  the  Hemphia  City  Fire  •&  General  In- 
surance Company  at  their  market  value  In  Ibe 
baoda  of  the  abareholders,  at  the  same  rale  as 
other  property  was  taxed,  Tbe  abarebnider* 
denied  this  light  and  claimed  an  exemption 
from  all  taxation  except  to  tbe  extent  of  Ibe  tax 

Provided  for  In  tbe  7th  section  of  the  charter, 
hereupon  an  agreed  case  was  made  np  between 
the  parlies,  tbe  stale  of  Tennessee  on  tbe  one 
side  and  Napoleon  Hill,  a  slocbbokler  in  the 
company,  on  behalf  of  all  tbe  other  atocltbold- 


bo  Dowa  T.  CM- 


tadCieenotetoBrsklDer.  Van  Andale,  flita. 

Am  (oarMtptlim  from  Uaation:  nhclhera  eontratt 
•r  not:  not  (nplM,— Me  note  to  Tucker  v.  Fertru- 


An  to  utoppH  bv . 


TTiat  taxation  of  Mtoek  or  shores  t 
dot!  not  tmjMilr  obHi^fnn  of  oontroota,-  ti 
HiartMof  naUonalbanktand other  corpomMons,— 4 
Dota  to  Pnivldenoa  Baok  v.  BlIUDgl.  T:  Ui. 
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an,  on  tbe  ntber  ifde.  Tbe  case  wu  made  in 
conformily  nltb  tbe  fanior  TeoDC'see,  aod  Uie 
180)  qiie^tfon  submfllcd  lo  tLe'second  cbaD- 
cer;  court  of  Shelby  couiit;  sod  atnte  of  Teo- 
nesiM  10  dFicrmiDe  irbelber  the  said  couni;or 
■tDte  had  the  richt  to  impose  a  tax  upon  ibe 
■liBrcflotber  thao  tbe  ^  of  I  per  cent  provided  for 
Id  its  cb niter. '  TbecasevruTe^larlf  lienrd  tn 
tbe  second  chencery  court  of  Shelbv  eountj, 
tnd  decided  Id  fnTor  of  tbe  shareholdera,  and 
■gBlD<it  tbe  power  to  tax.  It  wa«  Iben  carried 
to  Ibe  supreme  court  of  Tenneuee.  vrbere  Ibc 
decUioD  of  the  chancery  court  was  reversed, 
■ud  the  power  to  tax  afStmed.  Tbe  case  war 
heard  io  the  supreme  court  in  connection  with 
■everal  cases  of  the  same  character  under  Ibe 
tiile  of  Mfmphit  T.  Farriligton,  8  Bnit. 
B89.  Mr.  Hill  sued  out  a  writ  of  error  from 
this  court  in  behalf  of  himself  and  Ibe  other 
sbareholdera,  and  the  case  was  rejiularl;  beard 
in  this  court  upon  the  Federal  qncsiion,  and 
upon  that  bearing  this  coan  reversed  the  de- 
cree of  the  suoreme  court  of  TenncsBee  and 
BfUrmed  thai  of  Ibe  second  chancery  court  of 
Shelby  county,  and  upon  a  mandate  properly 
iNued  from  this  court  to  the  siale  court  a  judg- 
ment was  entered  In  favor  ot  said  Hill  and  tbe 
Other  sbareholdera  In  the  company.  The  case, 
as  decided  by  ibis  court,  ii  reported  under  the 
name  of  Farringfon  v.  Tenneita,  85  U.  B.  879. 
[84:  IS5H].  The  plalntilTs  in  error  herein  rely 
tipon  that  final  decree  as  being  a  full,  finnl,  and 
complete  adjudication  of  all  tjuestlons  involved 
In  this  case,  and  as  betne  re* judicata  and  bind- 
ing upon  tbe  parties  hereto. 

Upon  these  agreed  facta  Ibe  cose  was  tried 
■Dd  judgment  givenfnr  the  shore  holders,  which, 
opoa  appeal,  was  reversed  by  the  supreme 
court  of  Tennessee,  and  judtrmeut  enleied  for 
the  city  of  Memphis  for  the  recovery  of  taxes 
upon  the  shares  of  slock  Id  Ihe  Memphis  City 
Bank  and  upon  the  surplus  and  undivldci 
prodU  for  Ihe  years  therein  named,  and  it  is 
to  review  this  judgment  that  tbe  plaintiffs  in 
Mior  come  here. 

Mtftrt.  T.  B.  Tnrley-,  T.  M.  Seraggi,  and 


F.  T.  Bdmmd»on  for  defendant  ic 

100]    *.tfr.  Jvttiet  Paakhftm  delivered  the 

oplDlnn  of  the  court: 
Tbe  question  in  this  cnae  is  whether  tbe  cor- 

Siralion  plaintiff  in  error  could,  while  avail- 
It  itself  of  (be  general  act  (Acts  1887,  chap. 
190.  above  referred  to),  change  iu  businesa 
from  that  of  insurance,  as  provided  In  its  char, 
tcr  granted  in  January,  1870,  to  that  of  bank- 
Inp,  and  still  retain  tbe  exemption  from  the 
payment  of  any  taxes  other  than  thnse  provided 
for  in  S  7  of  llinl  charter.  After  such  change 
of  business  acd  by  virtue  of  ^  14  of  tbe  eeneral 
revenue  law  of  tbe  stale,  pnsced  in  1887.  Ihe 
•tale  assumed  to  lax  tlie  plaintiffs  in  error  at  a 
ftreaier  rale  than  that  provided  for  In  the  origl- 
)lal  charter,  and  it  is  lo  collect  these  Idxea  thai 
this  suit  is  brought.  At  tbe  time  the  act  of 
IStlT,  chap.  190,  was  passed,  under  which  the 
oorporation  pislniiff  tn  errOr  claimed  the  right 
to  change  its  business  IwhDe  also  nt'i)e  same 
time  claiming  that  right  under  its  original 
diiiner),  tbe  ConslUutiob  of  Tennessee,  adopted . 


in  1870,  was  in  full  force  Tbe  Consiitulioo 
provided  (art.  2,  ^  38)  that  "nil  property,  real, 
personal,  or  mixed,  shall  be  taxed,  but  the 
legislature  may  except  such  aa  may  be  held  \>j 
tbe  stale,  counties,  cities,  or  towns."  By  the 
CoDSlitutton  of  Itt70.  art.  2,  ^  8,  it  was  pro- 
vided, among  other  things,  "Ibat  no  corpora- 
lion  aball  be  created  or  its  powers  increased  or 
diminisbed  bv  special  laws,  but  Ibe  general 
assembly  shall  provide  by  general  laws  tor  Ibe 
organiuttlon  of  all  corporations  hereafter  ere 
Sled,  which  laws  may  at  any  lime  be  altered 
or  repealed,  and  no  such  alteration  or  repeal 
shall  Interfere  with  or  devest  rights  which  have 
become  vested," 

Under  Ihese  two  provisions  of  Ihe  Constitu- 
tion, giving  eifecl  to  both,  tbe  legislature  could 
not  even  by  general  law  grant  ot  preserve  an 
1mm unity  from  taxalion.  nol  otherwise  exist- 
ing, total  or  partial,  lo  the  capital  stock  or 
shares  of  a  corpormion.  The  2»lb  seclion  of 
the  3d  article  ot  ibe  Constitution  requires  that 
all  property  shall  be  taxed  except  such  as  is 
exempt  by  that  section,  or  is  by  that  seclion 
auiboriieo  to  be  exempt  by  the  legislature,  sod 


in  that  section.  VVelbinkibai  Ibechangefroni 
the  bmini'-a  of  insurance  W  Ibnt  of  biinkiog  is 
a  material  and  radical  changX'.  and  losucb  an 
extent  that  the  letrigimure.  under  (be  Caiisliiu- 
tioD  of  1870,  would  have  no  iKtwer  to  continue 
an  exemption  from  tsxaiion  granted  by  the 
charter  to  the  iDSurance  couipony  so  tfiai  it 
should  continue  to  exist  in  favor  of  arompany 
exercising  an  eiclueively  hanking  business. 
The  legislstore  whs  powerless  in  the  face  o( 
tbe  constitutional  provision  mentioned  lo  pro- 
vide "that  tbi'  exert-ise  of  aov  of  the  granted 
powers  should  not  operate  to  forfeit  any  fran- 
chise, right,  power,  privilege,  or  immunity" 
granted  m  the  original  charter.  Tbe  supreme 
court  of  Tennessee  linii  so  construed  the  Cod- 
Btituiion.     91  Tenn.  .'i74. 

That  court  holds  that  the  legislature  CouW 
not,  bv  euncMng  such  a  proviso  in  connection 
with  tbe  authority  given  by  it  lo  a  corporation 
lo  change  lis  businefs.  transfer  an  exeiiiptioo 
from    taxation    granted    lo   Ihat   corjKirHtior 

"die  exercising  Ihe  pr      —    -^   '   -"- 

it  by  its  charier  prit 
Canstftution  of  1870. 

The  substantial  effect  of  Acts  1BS7,  cbap. 
190,  wheD  made  applicable  to  any  company 
having,  by  lis  charier,  tlie  right  to  receive 
moneys  io  trust  or  otherwise,  was  to  grant  a 
new  charier  to  the  exieni  of  granting  bankine 
powers,  and  the  company,  availing  itself  (Vr 
Ibe  privileges  mentioned  in  such  act,  look 
Ihem  subject  lotbeCoDstitutlon  and  laws  then 
In  force.  It  was  not,  properly  speaking,  a 
mere  act  increasing  tbe  powers  of  the  corpora- 
tion so  that  such  corporation  could  perform 
other  acts  of  a  nature  similar  to  those  which 
it  was  already  aulhoriicd  to  perform  by  lis 
original  chHrier.  It  was  not  an  increase  but  it 
was  a  change  of  powers  to  the  client  that 
those  granted  by  the  act  of  1887  were  ot  a 
totally  different  character  and  nature.  An  in- 
surance corporation  differs  radically  from  a 
'(ing  corporation,  and  the  powera  given  to 
.  _ .  cannot  be  exercised  by  the  other  without 
some  suthoriiy  granted  by  the  slate  through 

r~      ui  V.%. 


UBS.                 Pi.Aimaf'  Fam  A  Uabhei  Iks.  Co.  t.  Btatb  of  Tbhrbmbh.  191-lM 

Ito  legislature.     Thl«  corpontioD  plalotiff  in  PLANTERS'  FIRE  &  MARINE    IHSUB- 

error,  elnee  Ibe  nvvn  of  tbe  act  in  queMiou,  ANCE  COHPANT  n  ai^,  Ffffk.  in  Orr., 

taai  not  only  BTslled  ilMlf  of  the  privileges  Ibere-  e, 

l02]inffrani©d,*buiithB»loiallyabai]doned  STATE  OP  TENNESSEE  for  tbe  Uea  ot 

the  eiercTBe  of  the  powers  onginaJly  (rnioled  ihg  Cm  of  Mbmphib. 

to  it  In  Its  charier  of  IflTO,  and  bj  such  abau- 

donmcnt  nu  the  oae  bnod  and  the  eicrcUe  ot  (BeeB.C.  Beportetlt  eil.  IS3-IW.> 

the  privilfges  granted  to  It  b;  the  act  of  1SH7 

on  the  otbcr.  It  has  become.  In  substance  and  Etemption  from  tax-'tion—eontlitutional  pro- 

effect,  a  banking  corporation,  and  necessarily  hMliort. 

It  mu9t  look  to  tbe  act  of  1B87  as  lis  Authority 

fortheexerciseof  Itsbanklog  priTllrgra.    The  t   lUnjrean'delar  iDacoeptlnK  aoharterwblok 

oHgirml  contract  of  exemption  from  taxation  contains  an  ezemptloD  from  taiBtiontafBtalto 

was  manifestly  granled  1o  Ihe  orlcioal  corpo-  the  exeropUon  altbouith  the  JeBMatore  rook- 

falinn  lo  be  availed  of  bvit  while  it  was  in  the  "'»«  the  existence  of  tbe  oorporatlon  under  tb« 

eierciie  of  Its  corporate  powers  as  an  tomtr-  wierter.  when  befoi«(he  ■oceptaaoe  apoMtltu- 

ancecompsny.     ItVnnnol^  held  to  go  with  "o-alprovWon  h»,pMbll>lt«l«iob8>eoipMoBa. 

the  cnrporalioQ  when  it  abandoDStbe  perform.  *■    A  suit  awinst  a  oorporaHon  tor  taxes,  ba«)d  on 

once  oMhe  acts  a.iib<.riie.l  Id  Haorip^l  cbar-  ■^"'""'  °' ^."'*'  ^  ""  "/"^""^^^SS 

ler  ai.d  proceeds  1o  e^refse  Ihe  prlvileces  of  the  .cceptaia,  wM,f,™«ioDrttutloo.lp.Sw. 

and  do  a  business  ss  "  hankine  corporalion  by  bitlon  ot  exemptioD  >.  aoi  suoh  a  ooliateral  X- 

vlrtoe  of  tbe  act  of  1887.     As  a  result,  when  ,,ck  upon  the  ohsrter  as  to  be  a  Millar  Id  gut*- 

It   assumes    to    mnkc   use  of    the    privileges  Uonof LbeezlsUDGeufihecorporatlOD.aDd tob* 

granted  to  It  under  tbe  act  last  Damect.  it  must  Id  rbe  nature ut  a  quo  warranto.  In  wbloh  Ika 

do  S"  subject  to  the  Constltulion  and  laws  ex-  state muitacttbrouitbtUattonier  general. 

Isiin^  at  tbe  tfme  when  that  act  was  passed,  r^^  gi^g  i 

and  Its  rights  and  privileges  must  be  exercised 

In  subordinnlioD  thereto.  Argued  January  SO-tt,  1896,     Decided  Marth 

Upoii  the  proposiilon  argued  by  plaintiffs  In  t,lS96. 
error,  that   they  have  the  rlnht  lo  ennge  Id 

their  present  busltiees  of  banking  by  virtue  of  TN  BSItOR   to  Ihe    Supreme    Court  of  Ihs 

the  origioal  charter,  we  are  of  opinion  that  J-  Stale  of  Tennessee  lo  review  a  judewent  of 

such  right  does  not  exist.     Tbe  power  to  re-  thnl  court  In  favor  of  tbe  plalnllff,  the  Stale  of 

ceive  in  IruBt  for  any  person  moneys  or  oilier  Tennessee,  for  the  use  of  the  clly  of  Memphis, 

valuable  Iblng,  and  of  giving  Ibeir  ackoiml  a.!;ainsl  tbe  defendanls,  the  Plnnters'   Fire  & 

edgment  therefor,  and  in  loan  tbeir  surpliia  Marine  Insurance   Company  el  al.,  for  iho 

funds  ss  provided  in  ibe  2d  section  of  the  origi  amount  of  taxes  alleged  to  be  doe  on  Ibe  ca|v 

Dal   chntiei,  In   no   sense  authotizca  tliem  to  ilal  stock  or  shares  of  stock  in  aald  company, 

conduct  a   general   banking   business.     They  A^rmfd, 

must  look  to  (be  act  of  13HT  alone  for  tbefr  Sea  same  case  below,  95  Tenn.  208. 
to  transact  that  kind  of  buMness.  and 

;  leasonl  we  biive  sinieil  Ibcy   sre  Dot  Statement  by  Jfr.  <A/<tfM  Peekbkm ; 

entitled  to  ibe  esempIioD  provided  for  Id  §  7  This  is  another  bill  filed  by  the  stale  of  Ten- 

of  tbelr  charter.  nessee  for  Ihe  use  of  tbe  ctly  of  Memphis 

Second.  We  do  not  think  that  the  plea  of  against  defendants  'below  to  recover  [194 
ret  jiulieata  csd  be  npbeltl  upon  the  facts  as  taies  alleged  to  !«  due  on  the  capital  stock  or 
stated.  Tbe  former  iiiitgiDenl  was  entered  in  shares  of  stock  in  the  corporation  plaintiff  Id 
an  BclioD  commenced  long  prior  to  the  act  of  error.  Tbe  supreme  court  of  Tennessee  gave 
IHtn  10  recover  tales  alleged  to  have  become  judgmeDtlnfevDroflheplaintiff  below, and  tho 
due  while  the  corporatlrin  plalntilT  in  error  was  plalDliffs  Id  error  have  brought  Ibe  case  here 
engaged  in  Its  original  businesaof  an  insurance  for  review.  The  case  was  tried  upon  an  agreed 
rompany,  and  llie  Judgment  was  upon  Ibe  slatemeDt  of  facts,  among  which  are  tbe  fol- 
rj^ibl  ot  ilsabHrebolders  tobcexempt  fromany  lowing:  On  the  34th  day  of  March,  18M,  tha 
lU3Jfurlher*taxalion(bBD  that  provided  for  ID  Energetic  Insurance  CompsDy  of  Nashville  WU 
the  charter  while  tbe  compHoy  was  doing  biisi-  Incorporated.     By  the    60lb   seclioa   of  that 

peas  ss  such  insuraace  company.    The  Judg-  ~z^~zi  "'.  .    ^,   ^  . Z — ~ ."' T^T'. 

meot   coald   therefore   not  be  on  eslopp^l  Nor..-^.  w  <li™t  (a™.  .*«  nota  to  8fihoi«  .. 


r.i 


operate  In  any  manner  as  a  bar  to  tbe  main-  jT',„ ™„ „,  j„.„  ,„  ,„ 

I«nance  of  this  aciion,  based  upon  facts  of  a  vl^ieoS^y  C^nllftlt-* 

totally  different  iialure.  and  arlting  long  after  n,„,  taxation  nf  vorh  or  ohara  <n  eorvoraUm 

ine  Judgment  was  obtained  in  the  former  ac-  Oijtt  not  impair  obtioation  nf  -xatTacit:  taxation  nf 

tlOn.  tluiretitfnatioTuil  banJtK  and  other  corp(yratioru, — saa 

Ti4  jvdgment  mutt  Oi^tfore  be  affirmed.  note  to  ProFtdenoe  Itunk  v.  BtlltnKs.  T:  ax. 

Atlo  txempliiin  ^om  taratiim;  ttlialier  aeonirxut 

(NoTR.— No.  675.  bv  SlipulalioO,  is  to  abide  i>r  nol:  rmt  implied,— aee  note  to  Tucker  v.  VViga- 

event  o(  foregottig  ca^.>  loi.  2£:Kis. 


le  note  to  Dobbtne 


af  a  tar  u><U  bs  granted,  see  note  to 
MBO.  at;  S&. 

At  tovhentaxa  fllMaUvaneueaea 
barlcseeoote  toBraktoev.  Van  Andale.  21:09. 

At  to  rntreed  pouwr  to  nK<r.  anund.  or  rapeol 
ttianert,  lae  note  to  Greenwood  v.  Untoo  Tr^U 
B.Oo.l>i>aL 


ovGi.)i>'^k' 


»*-iw 


SUPRKME   COUHT   OF   TOE   TTnITED   BtATK& 


Oct.  Teuc, 


diiirter  It  wai  provided  "tbat  Mid  company 
■faftll  pay  Id  the  state  an  annual  tasorbonuBof 
i  of  I  per  cent  oa  eacb  sbare  at  tbe  capital 
■lock  subscribpd,  nhlch  iJiall  be  Id  lieu  of  all 
oiber  taren."  On  the  lOlh  rlaj  of  December, 
1868.  Ihe  Planters'  Insurance  Companj  wui 
tijrorpoT«lc(l,  and  tbercafler  It  conducted  i 
cenerHl  fire  insuratice  business  In  tbe  city  of 
ilerapbU  up  to  Ihe  year  1885,  No  Immutiity 
from  laiBlIon  was  granted  tbat  companv.  On 
the  3Tth  day  of  Harcb,  1S8S,  tbe  name  of  Itie 
Etiereetic  Insurance  Company  was  changed  to 
tbe  Planters"  &  Marine  Insurance  Company  of 
ifempbia,  and  tbe  company  was  autborizeo  to 
remove  Its  alui  and  office  to  tbe  theo  lazinK 
district  -of  Shelby  county,  now  the  cilj  of 
Hem  phis. 

From  tbe  time  of  tbe  passage  of  Ibe  act  pro- 
viding for  tbe  incorporation  of  tbe  Enerfrelic 
Insurance  Company  in  1660  down  to  Ibe  80<b 
day  of  January,  I88i,  no  action  was  taken  by 
the  incorporaton  named  in  tbe  act  towards  or 
ftanlzinK  a  corporation  accepllng  tbe  clisrler. 
On  1  lie  last-named  dale  a  meeting  was  had  of 
•ome  of  tbe  incorpoialors,  named  in  tbe  a 
and  tbe  flrst  minutes  which  can  be  found 
the  oifice  of  tbe  defendant  corporation, 
which  it  can  produce,  are  the  minutes  of  tbe 
Incorporators,  Elockbolders.  and  directors  held 
on  tbat  day.  Six  individuals  were  named  in 
the  original  cliarlcr  as  in  corpora  lora,  together 
witb  such  other  persons  as  might  thereaft- 
er be  duly  associated  with  them,  and  at  this 
■neetlng  of  the  stockholders  fn  January,  1881, 
fourof  them  were  present.  Rnd  ibe other  Incor- 
poralora  mentioned  in  the  charter  were  dead  at 
Ibattime.  It  appears  fromlhoseminulestbat, 
pursusnt  to  tbe  terms  and  stipulations  of  an  act 
of  tbe  legislature  ol  Tennessee,  a  meeting  waa 
195]  that  day— •Januarv  80,  1884— called  of 
tbe  incorporators  of  the  Energetic  Insurance 
Company  of  Nashville,  and  in  response  to  tbat 
coll  four  of  such  incorporators  appenred.  A 
noderHior  was  selected  and  books  were  opened, 
or  ordered  to  be  opened,  for  subscriptions  1o 
tbe  capital  slock  of  the  company,  and  It  was 
resulred  that  tbe  flrsl  directory  should  consist 
of  five  persons.  Stock  was  then  subscribed  by 
Ifae  various  persons,  amounling  to  9100,000. 
ftnd  the  stockholdeT*  thus  suwcribing  being 
present  eliher  In  person  or  by  proxy,  it  was 
nnanlmously  agreed  by  the  Incorporators  pres 
ent  that  the  stockholdera  should  go  into  an 
election  for  directors,  and  tbat  the  incorpora- 
tors  as  such  should  adjourn.  Thereupon,  on 
the  same  day,  it  appears  from  the  minulea  tbat 
■  meeting  of  the  atockholders  of  Ihe  company 
waa  beld  and  a  board  of  directors  elected,  and 
tbe  stock  holders  then  voted  to  call  s  meeting  of 
the  directors  for  the  same  day,  A  meeting  of 
the  directors  was  then  held,  and  a  president,. 
tecretaiy,  and  treasurer  of  Ibe  companr 
elected,  and  from  tbat  day{JaDiiarT,1884)tfa'e 
organiulion  of  the  corporation  plaintiff  in  er- 
ror was  regular  and  continuous. 

After  Ita  name  was  changed  by  tbe  legisls- 
ture  to  the  Planters'  Plre  &  Marine  Insurance 
Company,  and  It  was  authorized  to  remove  its 
«'('(( 10  the  city  of  Memphis,  ita  stock  waa  in- 
creased to  $190,000,  and  it  removed  its  place  of 
bu^iiess  to  Memphis,  and  bought  out  the  assets 
ud  property  of  the  Planters'  Insurance  Com- 
pany and  reinaured  lU  risks.    Since  tbat  time 


the  defendant  has  regularly  paid  Ibe  commu- 
tation tax  of  i  of  1  per  cent  on  each  aliare  of 
capital  stock  sutwcrlbed  to  tbe  state  of  Tennea- 
see.  pursuant  to  tbe  terms  of  tbecharter,  up  to 
tbe  present  lime.  By  virtue  of  the  general 
revenue  laws  of  tbe  stale,  the  oorporatlon 
plaint jiT  in  error,  or  lla stockholders,  hsve  been 
taxed  upon  the  capital  slock  or  shares  of  stock 
at  a  greater  rale  than  that  provided  for  In  tb« 
80tb  section  of  the  act  of  incorporation,  and 
Ihe  plainiiffs  in  error  claim  that  1^  virtue  of 
Ibat  601b  section  tbey  are  entitled  to  exemption 
from  all  taxation,  except  that  therein  provided 
tor. 

Mfmt.  T,  B.  Tnrlsr  and  L.  B.  Wrighi  for 
plaintiffs  lo  error. 

Meur*.  8.  P.  Walker,  C.  W.  Melealf.  and 
F.  T.  Edmondton  for  defendant  in  error. 

Mr.  Juitice  PeekhMB  delivered  tbe  opin- 
ion of  Ibe  court: 

Tbe  claim  set  up  by  plaintiffs  In  error  ts  Ibat 
the  insurance  company  was  duly  incorporated 
as  tbe  Energetic  Insurance  Company  of  Nash- 
ville, under  tbe  act  passed  March  34,  1860; 
that  it  Is  the  ssme  company  as  therein  incor- 
porated, and  entitled  to  all  the  benefits  and  Im- 
munities, amonz  them  that  of  exemption  from 
taxation  granted  by  tbat  charter. 

The  defendants  In  error  deny  tbat  claim, 
and  assert  tbe  right  to  tax  by  vlriue  of  the 
general  revenue  laws  of  the  state.  Tbey  as- 
sert Ihat  by  reason  of  the  failure  lo  accept  tbe 
charter  and  organize  thereunder  until  after  tbs 
lapse  of  twenty-four  yean  the  corporation 
did  not  acquire  the  right  of  exemption  pro- 
vided for  in  the  60lh  aeclion  of  tbe  charier  be- 
cause, at  the  time  tbe  company  was  organized 
in  iriSl,  the  Constitution  of  the  slate  of  Ten- 
nessee, adopted  in  1870,  was  in  full  force,  and 
by  that  Constitution  any  exemption  of  the 
property  of  the  corporation,  Its  capital  Stock 
or  Its  shares  of  Block,  was  probibitM. 

Tbe  plaintiffs  In  error  answer  that  they  are 
either  a  corporation  organised  under  tbat  char- 
ier or  else  there  1b  no  corporation,  and  the  Indi- 
viduals assuming  toact  assuch  should  be  sued 
in  their  Individual  capacity,  and  If  liable  at  all 
for  any  laies  whatever,  they  must  be  liable  aa 
iDdivlduHls  only,  Tbey  further  say  that  tbe 
state  by  lis  action  herein  recognizes  them  as  a 
corporation,  and  If  a  corporation  at  all.  they 
are  such  under  the  original  charter  above- 
mentioned,  and  if  tbey  be  a  corporation  un- 
der such  charter,  tbey'  are  entitled  to  all  tbe 
rights  and  privileges  and  Immuniiles  granted 
by  that  charter  aa  a  whole,  and  tbat  Ihey  can- 
not be  prosecuted  as  a  corporation  under  that 
charter  for  the  purpose  of  compellina  them  to 
'  taxes  and,  at  tbe  same  time,  be  oe-  [1 07 

the  right  of  exemption  from  such  payment 

granted  by  thai  60ih  fection.  Tbey  also  allele 
that  this  action  ol  the  state  is  a  collateral  attack 
upon  their  charter  by  denvlog  their  Immunity 
from  taxation  given  by  l^e  60th  section,  and 
therefore  calling  in  question  lis  existence  aa  ■ 
corporation,  and  an  action  of  that  kind  can 
only  be  maintained  by  the  state  by  means  of  a 
quo  warranto,  either  against  tbe  corporaiion 
itself  for  the  exercise  of  powers  not  granted 
It,  or  against  tbe  Individuals  for  aaauming  lo 
exercise  tbe  corporate  power*. 


UQ5. 


Home  Idiubakcb  A  TitDR  Co.  t.  Stats  of  TunnaiKi. 


For  Uie  purpoH  of  effecUng  ft  diuolution  of 
B  corpomioD  grouoded  upon  tome  alle^ 
(orfrlture  of  lU  rights  uid  powers,  tlie  (tate 
must  act  throngb  iu  Bitorne;  g^Deral  and  by 
BCilou  la  [be  nsLUTe  of  quo  wartAuto.  Tbf) 
isaotmch  an  action,  and  tbe  diuolutloo  of 
tbc  corporattoQ  la  not  ira  object.  Tbe  slate  lo 
effect  BO  far  tecognlzea  It  aa  a  corporalton  aa 
to  (lemaDd  psymeot  of  taiea  oo  lis  capital 
tlock  01  OD  lt«  Bbarea  of  slock,  and  wbcn  aa  a 
dcreoee  to  Ibac  actioD  tbe  corporation  plaloilB 
tu  error,  or  Its  atockliolden,  set  up  tta  alleged 
rigbl  of  exemption  under  tbe  60tb  aection  of 
the  charier,  the  ansner  of  tbe  aisie  is:  You 
ara  not  entitled  to  Ibat  exemption  because  at 
tbe  time  jour  charter  was  accepted,  twenty- 
four  yean  after  fl  was  granted  by  the  leginla- 
tare,  tbe  Conatltntion  of  tbe  state  prevented 
tbe  grant  of  an;  exemption  auch  as  is  clatmed 
by  you,  to  which  the  plalntlfFs  In  error  lejnin 
that  In  tbla  acllon  you  cannot  look  at  the  time 
when  the  charter  was  accepted,  but  as  Ibe 
corporation  ta  acting  under  theorlglnal  charier, 
tbe  SOtb  section  remaiua  In  full  force. 

We  think  that  even  In  this  action  It  la  proper 
for  the  state  to  inquire  as  to  the  time  of  the 
acceptance  of  tbe  charter  for  tbe  purpose  of  de- 
lermining  what  powers  were  actually  granted. 
If  tbe  charter  bad  been  accepted  sod  Ibe  Indl- 
Tiduula  orj^anlzed  under  it  prior  to  the  adop- 
tion of  the  Coosliiution  of  1870,  then  ibe 
-  mpllon  might  have  gone  witb  It;  but 


(Bm  &  a  Beporter's  ed.  198-00.) 

Eitmplion  from  taxation, 

Ld  aot  ririnft  a  eorporaikm  all  the  "p 
rithta,  reservatloiis.  restrictions,  and  llat> 
of  another  oompanr  does  not  gli 
from  tLiatioc  wblcb  tbe  latierm: 


that  court  in  fHVor  of  the  Stale  of  1 

for  tbe  use  of  the  city  of  Mempbia,  piainllff, 
against  the  defendants,  tbe  Ui>me  Insurance 
&  Trust  Company  etaL,  for  IIjc  recovery  ol 
certain  taxes,     AfflTmrd, 
liee  same  case  below,  95  Tenn.  213. 

Statement  by  Mr.  Juttitt  P«ckliH,m; 
Tbe  plaintiffs  below  sought  by  this  bUt  tO 
recover  certain  tsucs  against  tbe  Home  lasufw 
_  I  ance  Company,  or  its  shareholders,  under  the 
Ibinkil  entirely  poaslbte''lo  hold  that  by  the  general  rerenue  laws  of  the  slate,  at  a  greater 
acceptance  of  the  charter,  assuming  it  to  have  |  tale  than  Ibe  plaintiffs  in  error  claimed  they 
been  within  a  ruasonsble  time,  but  after  ibe  ;  are  liable  topay.  This  case  was  aho  Irieil  on 
Constitution  vas  adopted,  such  acceptance]  an  agreed  statement  of  facts,  ^  which  It  ap- 
(whileaubsequeotlj  recognized  by  ibe  legisla-  peirs  that  on  the  29lh  day  of  Februory,  1858, 
1981lurc  in  permitliog  It  to  *cbange  Its  tilut]  \  the  legislature  of  Tennessee  passed  an  act   In- 

.t...i — ; ^lion  with  the  provisions   corporsting   tbe   Home  Insurance   Company. 

.Isling  at  the  time,  and    On  March  30,  1858,   the  legialulure  passed  an 

._,....,.    .,..,._    act,  the  14th  section  of  wliich  provides  ■' lh«l 

Ibe  name  of  the  Home  Insurance  Company  of 
Memphis  be  changed  lo  that  of  tbe  Home  Id- 
suiance  &  Trust  Company,  and  said  company 
may  organize  with  all  tbe  forma,  offlcera, 
term",  powers,  rights,  reservations,  restrictions, 
and  llahilillps  given  loand  Iraposed  upon  tba 
Memphis  Lite  &  General  Insurance  Companr. 
provided  nolbing  herein  cooiaiDed  sliall  Id 
any  wise  be  construed  to  release  said  company 
from  any  cxisling  liability." 

The  present  compaDT  organized  onder  Ibia 
charter.  The  Memphis  Life  &  General  Insur- 
aoce  Company,  referred  to  In  tbe  above  sec- 
tion, was  chnrtPTcd  March  2,  16S4,  the  SOlh 
section  of  which  reads:  "  That  there  aball  be 
a  slate  tax  of  i  of  I  percent  upon  tbe  amount 
of  Ibe  cnpital  aclually  paid  in.''  It  la  conceded 
that  the  Home  lasurance  Company  has  regu- 
larly  paid   this  tax.     The  supreme   court  of 


St  be  taken  Id  . 
of  tbe  ConstiiutioD  ._  . 
that  while  tbe  Incorporators"  might  take  all  the 
other  rights,  powers,  and  privileges  granted  by 
the  charter,  ao  far  as  to  give  them  the  fmnclilse 
(o  be  a  corporation  and  exercise  the  powers 
therein  granted,  Ibe  immunity  of  exemption 
would  net  pass  under  the  grant.  It  might 
possibly  have  been  held.  In  a  direct  attack  of 
tbe  Slate  upon  tbe  charter,  that  Iherebad  been 
an  unreasonable  delay  In  accepting  it,  and  that 
consequently  there  was  In  law  no  corporation 
under  the  charter.  Thatcourae  was  not  taken, 
■nd  tbelegislature,  afler  the  assumed  organl- 
xatlou  under  the  charier  In  1884,  passed  an  act 
changing  tbe  name  of  tbe  corporation  and 
permitting  ft  to  change  its  n'lut.  It  might 
therefore  be  claimed  that  It  thereby  recognized 
tbe  existence  of  tbe  cotporation  under  tbe 
charter,  but  In  subordination  to  the  Constitu- 
tion and  laws  exlsllng  at  tbe  time  when  the 
obarler  was  accepted. 

We  think  upon  these  facts  tbe  exempllon 
from  taxation  did  not  pass  to  Ibe  corporation, 
and  tbe  ossessmecis  were  In  consequence  legal 
«nd  valid. 

Thtjndgment  it  ther^ort  affirmed. 


yoTE.— At  to  atrtet  toxM.  tee  note  to  Boboter  V, 

At  to  pouirr  of  itattt  to  lax.  see  note  lo  Dobblna 
V.  Erie  Couotf  Comrs.  10:  lOK. 

That  laxatUm  at  itocf!  or  aAarM  In  corjiDraKon 
doca  iHil  fanpafr  nUfgatton  of  coiAratUiiaxaiion  at 
thara  of  jiational  hanlaani  oilier  eorpomttoiu,— 
see  note  lo  FrorKleDoe  Bank  v.  Bllllnrs.  7:  VB. 

Attoeiimvtfonlrom  taialbm:  whtOter  a  amtrntt 

son,  a-.SO^  ' 

A  can  be  recoiwrad 
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TeoDessee  held  tbat  the  sbaies  of  slock,  the  I 
capital  Slock,  the  lurptui  aod  fraocblsetof  tbe 
coippauj,  were  subject  to  laxaliou,  aod  Ibal 
tbe  exemplioD  from  taialion  claimed  by  ll  and 
Its  iliateholderB  wbs  not  well  founded.  The 
court  ri'Qdered  a  decree  aea'osl  tbe  company 
under  ibe  slipulatinii.  by  wbich  tbe  compaoy 
assumed  tbe  liability  of  lis  shareholders  for 
taxes  against  tbem,  from  wbicb  decree  plain- 
tiffs  io  error  bave  prosecuted  tbis  writ  of  error. 

Mr.  Frftnk  P.  Foston  for  plaintiffs  Id 
error. 

Memrt.  8.  P.  W»Iksr,  C.  W.  MrUalf.  aod 
F.  T.  Edmonimn  for  defendnDt  Id  error. 

Mr.  Jvgiiee  Peekha^  delivered  ibe  opla- 
loo  of  tbe  court: 
It  Is  quite  questiooable  wbetber  §  80  of  tbe 

act  incorporating  the  Hemphls  LIfe&  Oencral 
Insurance  Company  grants  to  tbat  company 
«a  immuDilT  from  taxation.  Without  dis- 
cussing or  deciding  that  question,  bowever, 
we  (bink  tbat,  assumlDg  the  exemption  to  ex- 
ist lo  favor  of  ibat  company,  it  did  not  pais  lo 
the  Home  Insurance  CompanT  by  virtue  of  [he 
14th  section  of  the  act  of  ISnS,  above  quoted. 
We  ihiok  tbe  words  contained  in  Ibat  section, 
referring  to  tbe  Hempbia  Life  &  General  In- 
surance Coropany,  are  of  no  broader  aigoifl- 
cance  tban  those  referred  to  in  tbe  case  of 
Plianix  K  &  M.  In*.  Go.  v.  Tenattiet.  181  U. 
8.  174  [ante.  660]. 

Upon  avthoriiy  of  that  eaie,  ther^ore,  tMt 
fudgment  miat  be  afflrmed. 


Btatb  or  TiutiiEUKE  and  Sbelby  County. 

[No,  678.] 

TN  EBROB  to  the  Supreme  Court  of  Ten- 

Mr.  <7twti'e«P»eUusiB  delivered  the  opinion 
of  tbe  conn: 

Tbis  case  Is  precisely  tlmllsr  to  ibe  Inst  pre- 
coding  one,  ana  must  be  governed  by  our  de- 
cision in  (bat. 

Judgment  m  tker^ort  affirmed. 


DISTRICT  OF  COLUMBIA,  fftf.  in  Err.. 

ISAAC  S.  LYON. 

See  8.  C.  Beporter's  ed,  2C0-9IB.) 

CtrtifieaUi  of  ind^itedneu—rtcojieTy  vp^n. 


L  Certlfloates  of  IndebtrdneaB  are  valid  obliga- 
tloni'  uf  tba  Dlelrlctof  Columbia  when  Issued  for 
pavlag  and  curbfna  done  under  a  valid  contract 
'  witb  tbe  rorporatlon  ot  Wsablnalnn.  and  tbat 
oorporatloD  and  Its  successor,  the  District,  bave 
tailed  la  tbe  dutjr  to  make  tli«  regulred  assrn- 


ment4  lor  tbe  payment  of  tbe  same.  althouBb  at 
the  time  Ibe  oenlflcatee  are  Inued  Ibe  anacta 
meeta  cannot  be  lairlullr  made  because  tbe  ticl* 
to  the  lots  has  passed  toabooaBdepurebBser. 
i.   A  purcbase  tn  aood  faltb  al 


veyw 


It  ot  ai 


of  i! 


UforpBi 
Is  Involuntarily  and  to 


rolec* 


oertlScatee  ot  ladcbtedaess  ^ven  bj  the  Dlttiict 
Ot  Columbia  to  tbe  ODtrantor  wbo  did  the  irurk. 
■nd  the  surrender  of  tbe  oertlflcatea  tor  the  pui^ 
chase  price  ot  the  lota  on  tbe  sale,  will  not  ijre. 
elude  such  holder  from  recoverinK  tbe  amount 
paid  bj  bim  oo  [be  sale  from  the  Distrlot.  as  It 
was  through  Ita  fault  that  tbe  mis  was  void  and 
tbe  lota  not  subject  to  a  lien  for  tbe  aveeamenta. 
[No,  185.] 
Argued  and  Bubmilltd  Dttember  to,  189S. 
Detsided  March  f ,  IS96. 


for  the  amount  of  certificates  of  indebtedness, 
and  an  nddllional  amount  paid  upon  tbe  Bole 
of  lots.     Affirmed. 

See  »nie  caie  below,  20  D.   C.  484. 

Slaiement  by  ilfr.  Chief  Jvitice  Pnll«r; 

Tbis  was  an  action  of  assumpsit  to  recover 
from  the  Disiiicl  ot  Colambia  tbe  sum  of 
$4,082.70,  wiib  interest  from  October  5,  1881, 
and  was  tried,  by  Blipulatioo,  wllbout  a  jury. 
by  tbe  supreme  court  of  theDisliictof  Colum- 
bia in  ^eoeral  term.  Judument  was  rendered 
in  plainim's  favor,  March  28.  18S2,  and  there- 
upon this  writ  of  erior  was  sued  out.  Tbe 
opinion  of  tbe  court  by  James,  J.,  is  reported 
20  D,  C.  4B4. 

Under  tbe  act  of  Congress  of  February  8S, 
ISGS  (13  Slat,  al  L.  434,  cbap.  48)  ibc  corpora- 
tion of  Washington  bad  ample  power  and 
aulhorit;  lo  make  local  Improvements  and  to 
lew  and  collect  lazes  to  pay  for  tbe  same. 

On  November  2,  1B69,  the  corporation  of 
Wasbinjfton  passed  an  act  for  the  Improve- 
ment In  question,  as  follows : 

"Be  It  enacled  .  .  .  Thatihe  mayor  be, 
and  be  Is  hereby,  authorized  and  requested  lo 
cause  tbe  curbstones  lo  beset  and  Ibe  footways 
aod  gutters  paved  on  tbe  north  sideof  Pnlreel 
north,  between  Sixteenth  street  nest  and  Rock 
Creek;  tbe  work  to  be  contracted  for  and 
eieciited  Id  tbe  manner  and  under  Ibesu[ier- 
intcndence  provided  by  law;  and  to  defray  Ibe 
expenses  of  said  Improvement,  a  special  tsz, 
equal  to  tbe  coat  Ibereof,  is  hereby  imposed 
and  levied  on  all  lots  or  pari*  of  lota  bordering 
OD  the  line  of  tbe  improvement;  Ihe  said  lal 
lo  be  assessed  and  collected  in  conformity  with 
tbe  provisions  of  tbe  set  approved  October  13, 
168fi."    Acts  37th  Council,  chap,  28S,  p.  11(L 

The  act  of  October  12.  IBM,  referred  to,  ex- 
tended prior  acts  of  Uay  23  and  24,  1808,  t» 
specisl    improvemenia   thereafter   made,    and 

[irovided  tbat  tbe  cost  and  expense  of  every 
Deal  improvement,  "unless  otherwise  pro- 
vided for  in  tbe  act  or  acts  ordering  tbe  same. 


Kfm.—Ai  to  pniment  voluntaru  nnd  under  pro-]    AitofaUurtoftMt.luniifarnitttcmete 
test,-  ichen  montu  immgfunn  and  iUtgnttti  acacted    prl«,— see  note  lo  Greenleaf  v.  Cook,  i:  ITS. 
eonbereeotwedhadi,— see  note  to  Bank  of  United       .^Ito  eontrotti;  Ilielr  fnlcrprctallonandooHdltii, 
States  V.  BankotWasblngtaOitiaA.  I —eee  note  to  Bell  t.  BrueD,U:W. 


.Coo^^ft" 


DlBTXICT  OF  COLUIUIA  *.  Lton. 


SO»-aM 


202]ilift11  be  levied.  aneiKd,  collecKd,  'and 
paid,  and  tbe  payiceDt  Ibereof  eafoTced,"  m 
provided  in  tbose  icU.  Webb.  D[g.  860-863. 
Tbe  act  of  Ha;  23,  1SC8  (Webb.  Dig.  ISS). 
proTided  (or  proposals  for  setliDg  cnrbslones, 
etc. ;  petition  for  tbe  ImproTemeDC  and  plao  of 
tbe  [wopenjr;  iuperinteDdeoce  by  a  oimrnia- 
■toner  of  ImproTemenls  witb  two  wiistnats 
appointed  from  among  tbose  interested  in  the 
ImproTement;  tbat  (be  commissioner  □(  ini' 
proTcmentB  should  proceed  to  execute  tbe 
work  "  immedlstely  after  the  eipiiation  of 
forty  diiys  from  tlie  passage  of  any  act  laying 
B  tax  for  tbe  purpose  of  setting  tbe  curbstone 
■od  paving  tbe  footway  on  any  aveaue  or 
ilreet.  .  .  .  and  according  to  tbe  proper 
graduation  in  front  of  tbe  lot  or  lots  thereby 
taxed;  and  it  1*  hereby  understood  that  the 
•aid  lot  or  lots  shall  alone  be  atiiwerable  for 
tbe  amount  taxed  for  sucb  ImproTsioent," 
nnless  the  owner  shall  do  the  nork  bimscH, 
"  In  which  case  tbe  lax  laid  tor  tbe  purpose 
■ball  become  releesed:"  that  upon  Ibe  com- 
pletion of  tbe  work  tbe  commlsslooer  "  shall 
deposit  with  (be  register  a  slBlemenl  exbibiljng 
tbe  cost  of  setting  the  curbstone  and  paving 
tbe  foolnay  in  front  of  eacb  lot  or  part  of  lot 
Kperately,  and  tbe  amount  of  lax  to  be  paid 
by  each  proprietor  of  eaid  lots  or  parts  of  lots, 
and  tbe  register  shall  (hen,  without  dels;, 
place  in  tbe  bands  of  tbe  collector  of  taxes  a 


ind  tbe  collector  shall,  wltbio  ten  days  after 
receiving  sucb  list,  give  notice  In  writing  to 
eacb  proprietor,"  ...  to  pay  witbin 
thirty  dnys,  aodon  default  collect  the  tax.  with 
10  per  cent  interest,  "in  the  same  manner 
as  other  taxes  upim  real  property  are  by  law 
rallecled:"  and  tbat  tbe  work  abould  be  paid 
for  by  cerllflcates  of  slock,  commonly  known 
as  "  paving  slock."  Issued  by  tbe  mayor  and 
given  to  tbe  contractors,  and  redeemable  from 
time  to  dme  as  Ibe  taxes  were  collected. 

Kooe  of  the  provisions  of  tbe  act  of  May  24. 
18DS,  are  important  In  conneclioo  witb  Lhla 
ease. 

Tbe  act  of  Juoe  10.  1667  (Webb,  Dig.  407), 
provided  for  theappoiotmentof  asuperinleud- 
ent  and  inspector  of  paving  of  footways,  etc., 
and  enacteo  that "  the  said  superintendent  and 
803|*{ospecioT  shall  also  be  cbarged  with  tbe 
duty  of  making  all  assessments  on  Tola  or  parts 
oflolsborderingooany  street,  alley,  or  avenue, 
wblcb  shall  have  been  paved." 

A  later  act  on  the  subject,  that  of  October 
S8,  1867  l6Cth  Council,  chap.  6l,  provide  I 
"  thai  from  and  alter  tbe  passage  of  this  act, 
all  taxes  assessed  on  private  property  .  .  . 
(or  tbe  lajiog  o(  foot  pavements  and  gutters, 
CurblDK  and  paviDg  alleys,  shall  be  collected 
as  follows:  one  fourth  of  snch  assessment 
within  tblrly  davs  after  tbe  service  ot  Ibe 
notice  b;  the  collector  of  taxes,  and  the  re- 
maining three  fourths  in  three  equal  annual 
paymenis.  for  which  deferred  payments  It 
shall  be  Ibe  duly  of  the  mayor  to  issue  cerllfl- 
Cates  of  Indebleduesa  bearing  interest  at  the 
xalo  of  10  per  cent  per  annum." 

By  act  of  Congress  of  February  31,  1871  (16 
But.  at  L.  438,  chap.  63.  g  40).  it  was  provided 
that  "  Ihe  charters  of  ssid  cities  (Washington 
and  Georgetown)  severally  .  ,  .  aball  be 
U\  U.S. 


continued  for  the  following  purposes,  to  wit. 
"For  tbe  collcciloa  of  all  sums  o(  money 
due  to  said  cities  respectively;  .  .  ,  fo'r 
the  en(orcement  of  all  contracta  made  by  said 
cities  respectively,  and  sll  taxes,  heretofore 
assessed,  remaining  unpaid;  ...  (or  tbe 
colleciioD  o(  all  jusl  claims  against  said  cities, 
respectively;  .  .  for  tbe  enforcement  of 
all  legal  contracts  against  aald  cities,  respeet- 
ively,  .  .  .  until  the  affairs  of  said  cities, 
leepectively,  .  .  .  shall  have  been  fully 
closed;"  .  .  .  and  (S  41)  "upon  the  repeal 
o(  the  charters  of  the  cities  of  Washingion 
and  Gleorgetown.  the  District  of  Columbia  be 
and  la  hereby  declared  (o  be  the  successor  of 
said  corporations,  and  all  the  property  of  sold 
corporations  and  of  tbe  county  ot  Washing- 
ton shall  become  vested  Id  the  said  District  ot 
Columbia." 

From  the  agreed  atatement  of  (acts,  supple- 
mented on  tha  hearing  below  by  tbe  addition 
of  a  single  tact  by  consent  of  counsel  for  botb 
parlies,  it  appeared  that  one  Henry  Birch  set 
the  curbstone  and  paved  tbe  footway  and 
gutter  in  front  ot  lota  1  to  13,  inclusive,  in 
square  1S6,  under  a  valid  coQiraei  executed 
in  1870  with  the  corporation  of  WaahlngtOD, 
covering  Ibe  improvement  in  front  of  other  lots 
as  well;  tbat  tbe  work  was  duly  completed  snd 
accepted  on  or  about  'November  17.  [204 
1870.  and  tbat  its  cost,  to  be  paid  to  Bircb,  waa 
(3.054. 10,  no  part  of  which  bad  ever  been 
collected  or  paid;  tbat  tbe  municipal  ofBceri 
failed  to  comply  with  tbe  requirements  of  law 
reialing  to  assessment  and  notice;  tbat  the 
superintendent  and  inspector  of  paving  and 
footways  wlibbeld  the  statement  of  Ibe  coat 
ot  the  work  from  Ibe  rei^ieler  and  the  assess- 
)ent  from  record  until  November,  1871,  at 
'the  sole  request  and  procurement  of  (he 
owner  of  aald  lols,  whereby  be,  the  owner, 
was  enabled  to  sell  and  did  aell  said  loU  with- 
out any  record  notice  of  such  aMesament,  lo 
the  purchaser,"  namely  October  2,  1871.  In 
the  mcanlime  and  after  the  work  was  com- 
pleted, the  corporation  of  WashiDgton  bait 
been  succeeded  by  the  government  of  ihe  DIs- 
iricl  of  Columbia,  and  the  offices  under  the 
corpomTino  of  Washington  bad  been  abol- 
ished, and  tbe  superintendent  and  inspector 
without  any  authority  to  make  the  assesa- 
L  against  these  lots,  yet  ou  or  about  No- 
vember. 1871,  "tbe  records  were  erased  and 
altered,  whereby  an  assessment  against  loll 
interpnlaied  over  and  above  the  signatures 
already  made  of  the  mayor,  ward  commissioner, 
and  other  officers  of  the  corporation,  presum- 
ably to  miike  It  appear  that  they  bad  approved 
the  aame,  when  as  a  matter  of  fact  they  bad 

It  is  explained  In  Lyon  t.  Alles,  ISO  D.  S. 
_.'7  [S3:  8991,  'bat  Ihe  superintendent  entered 
tbe  work  under  Birch's  contract  with  (be 
proper  proportionate  charge  against  eacb  lot, 
as  to  all  otlier  lots  except  those  in  question,  and 
tbat  tbe  change  In  tbe  record  was  made  by  an 
Interlineation  in  red  ink,  siened  by  tbe  offlcer, 
and  reading  "  Enlered  November  17,  1870. 
This  work  was  done  at  this  dale,  but,  by  re- 
[  of  the  owner,  not  entered  until  Novem- 
ber. 1871." 

Uarcb  9,  1672,  the  District  of  Columbia  U- 
■ued  and  delivered  to  Bicoh  fou;  ctrtlflcates  ot 


SM-flW 


finpRwa  CouBT  or  thi  Unitxd  BTAm. 


Itidebtednen  (giitut  theae  loU  for  thr  co«l  o( 
tbe  wotk,  sigoed  bf  Ibe  goTeioorand  re^Rter, 
and  Bircb  sold  ana  tnusfeired  tbem  10  platn- 
tiff  for  Tstue  before  maturltjr.  Tbe  eeriiflcaiea 
■tated  that  [bcre  wu  dtu  from  the  cnrporatloa 
of  Wa«bIiigloii  to  Bircb  and  hU  aui^a  tlie 
■ams  □amed.  beoriog  fnlereat  from  November 
IT,  IBTI,  atlOperceol,  bdnglMued  under  tbe 
30A]  corporalion  'ordinance  of  October  38, 
186T,  for  aerting  tbe  curbatone  and  paving  tbe 
footwa;  la  froot  of  tbe  lota  in  queaiion,  and 
Ibal  the  principal  and  Interest  vaa  to  be  paid 
"out  of  tbe  ipeclal  tax  fund,  agreeably  to  tbe 
termi  of  the  above  redted  act  On  June  7, 
1874,  Ibese  lota  were  adveTtlaed  for  sale  bj  the 
collector  of  taxes  for  nODpajmentoIihe  assess 
tnent  orcertiflcate*,  whereupon  the  sale  naaen 
juined  at  tbe  instance  of  ibe  then  owner  bv  e 
temporary  reslralnlag  order  of  the  court,  bui 
neither  Bircb  nor  plaintiff  were  made  parties  tt 
said  caase  and  nellber  of  them  bad  an;  know- 
Irdgeot  tbe  orderpasied  therelD,  Tbecollector 
of  taxes,  apoD  the  service  of  the  lemporsrj 
injuDctioQ,  made  no  entry  or  memoraodum 
tbereof  agataat  Ibese  lots,  out  by  mistake  did 
to  as  lo  tbe  same  numbered  lots  In  aootber 
•qaare.  October  5, 1881,  the  collector  of  taxes 
again  advet^sed  the  lots  for  sale  and  sold  them 
for  Ibe  nonpayment  of  the  assessmeul  or  cer- 
tlflcales  to  plaintifT.  aod  there  was  Issued  to 
lilm,  upon  his  surreodertng  the  certiflcates, 
which  were  canceled,  and  paying  $8  in  money, 
twelve  tax  sale  certificates.  At  tbla  time,  to 
wit,  October  G,  18S1.  plaintiff  bad  do  knowl- 
Fdge  whRiever  of  tbe  restraining  order  or  any 
of  tiie  proceedinga  in  the  case  In  wblcb  It  was 

E'anied,  and  "neither  be  nor  his  assignor, 
ircb,  were  aware  of  any  invalid  pmceeolngs 
connected  with  said  assessment,  and  said  piir- 
cbnse  was  InvoluniatT  on  ibe  part  of  plaintiff 
end  made  to  protect  his  interest  In  said  certiB- 
cates  nf  indebtedness  and  save  Ibe  same  from 
sacriBce."  Tbe  certfBcatea  of  indebledness 
thus  eurrendered  "were  computed  and  ac- 
cepted as  valid  by  the  District  of  Columbia  at 
said  sale  at  and  for  tbe  sum  of  $4,079.70.  wbicb, 
wltb  fM  paid  in  cash,  made  $4,083.70  ai  tbe 
purcbHse  price  paid  for  sucb  lols  on  October  0, 
1881.  by  this  plaintiff," 

It  further  appeared  that  John  B,  Alley,  hav- 
ing become  owner  of  Ibe  lots,  Bled  a  bill  against 
plalntUt  to  set  aside  the  tax  sale,  and  that  in 
February,  1885.  the  supreme  court  of  tbe  Dis- 
trict of  Columbia  granted  tbe  relief  prayed 
lAiU)/  V.  Lvon,  8  Hackey.  4SII).  and  that  its  de- 
cree was  affirmed  on  appeal  (ItWU.  a  177  [38; 
89Q]I;  and  It  was  agreed  tbat  "tbe  assessment 
was  illegally  levied,  and  the  colleeior  of  taje* 
aOUIwas  without  authority  and  ■jurisdiction 
to  sell,  and  said  sate  was  not  made  according 
to  law  and  was  void." 

Plaintiff  first  learned  of  the  Invalid  proceed- 
loga  connected  wflb  said  aiBesament  and  sale 
In  the  early  part  of  1883.  and  at  once  made  ap- 
plication to  defendant  for  a  return  of  tbe  cer- 
ttflcates  of  Indebtedness  and  the  money  ac- 
cepted by  the  collector  of  taxes  as  the  purchase 
price  of  said  lots,  tendering  In  return  the  cer- 
tificates of  tax  aale,  but  his  application  waa 
refused. 

And  It  wai  stipulated  tbat  if  tbe  court  should 
be  of  opinion  thai  plaintiff  was  legally  entitled 
to  recover,  it  might  give  judgment  lu  hi*  favor  1 


for  tbe  amount  paid  by  him  at  the  sate^ 
$4,OSS.T0,  with  intereat  thereon  from  Octobw 
S,  1S81. 

JfcHTf.  Slda«r  1*.  ThoBftB  and  Andraw 
B.  DuTail  for  plaintiff  in  error. 

Mr.  ImmmiC  8.  I^on*  defendant  lo  error, 
inperMD. 

Afr.  Cn^JusttoFnllBr  delivered  the  opin- 
ion of  tbe  court: 

The  supreme  court  o(  tbe  District  of  Colum- 
bia held  tnat  tbe  effect  of  tbe  applicable  acta 


should  be  charged  aa  a  lien  upon  adjoinlDg 
lota,  and  by  enforcing  this  lien  and  collecting 
Ibe  special  tax  from  tne  lot  owners;"  ibat  tbe 
DUlnct  "became  Invested  with  authority,  and 
was  charged  with  tbe  duty,  to  secure  sucli 
Hens  and  collect  and  pay  over  lo  tbe  contractor 
such  taxes,  In  payment  for  work  done  under 
an  ordlaance  of  (be  city  of  Washington.  TbU 
power  could  have  been  exercised  and  this  duly 
could  have  been  performed  in  tbe  present  case 


any  lime  before  tbe  2d  day  of  October.  1871, 
ben  it  was  cut  off  by  the  ule  of  the  loia  in 


whi 

question  lo  an  innocent  purchaser-."  Ibal  "if  Ibe 
lesourceotpayroentoui  of  the  special  lax  could 
have  been  secured  by  tbe  District,  attd  was  lost 
*by  lis  omission,  a  duly  to  pay  tbe  con-  (207 

raclor  would  fairly  belong  10  Ihe  Dfslricl,  and 
_n  isaua  of  certificates  of  indebtedness  to  him 
would  not  be  a  void  act;"  and  these  cerllflcalea 
were  negotiable  and  were  assigned  for  value 
to  an  innocent  purchaser;  that  plaintiff  acted 
In  good  faith  In  making  the  purchase  at  the 
tax  sale;  tbat  Ihe  colleeior  did  uot  act  as  plsin- 
tifTs  agent  for  the  collection  of  ibe  cerlificNtaa, 
but  Id  tbe  eierdae  of  public  functions  and  tor 
tbe  District,  and  that  as  the  District  had  re- 
ceived and  letained  tbe  proceeds  of  the  trane- 
actlon.  It  bed  treated  the  sale  as  made  on  its 
accounti  and.  In  conclusion,  tbat  as  the  cer- 
tlflcaiea  were  valid,  and  between  tbe  partlea 
were  purchase  money,  and  as  the  sale  gave 
nothing  to  tbe  plaintiff,  but  tbe  District  re- 
tained and  bad  disabled  Itself  10  return  the  cer- 
tlficaies.  It  was  liable  (or  the  amount  thereof. 
We  concur  In  these  views.  The  work  was 
done  In  pursuance  of  a  valid  contract,  and  Ihe 
cl^  and  tbe  District  received  tbe  benefit 
tbereof.  As  tbe  city,  and  Iben  the  Dlsiricl, 
failed  to  make  tbe  required  assessments,  Um 
Dietrict  becaine  liable  and  tbe  certlflcaies  of 
Indebtedness  were  valid  obligations.     Mfmphit 

.  Broan.  8T  U.  8.  !0  Wall.  289,  810,  811 123: 
264.  269];  EiUHifock  v.  Qalvabm,  90  U.  a  841 
[24:  fUSSt:  (7Auufo  v.  Ptoplf.  50  111.  837;  Kear- 
net  V.  (Unngton,  1  Met.  (Ky.)  3S9;  Gumming 
V.  Brookljpt,  11  Paige,  096;  BeiUsi  v.  Albajiif, 
112  H.  T.  80;  FMer  v.  81.  Louu,  44  Mo.  483; 
Commereial  Nat.  Bank  v.  PorUand,  34  Or.  188; 
GoUv.  ShrmepoTt,  41  La.  Ann.  889;  Morgan r. 
Dabuqw,  28  Iowa.  070;  Fort  Worth  f,V<v  Co. 
V.  Smith  Bridge  Co.  IGl  U.  B.  2H,  802  [38: 
167,  170]. 

The  certificates  admilted  tbe  Indebtednesa 
and  postponed  paymeat  unlll  the  amount 
Uiereof  could  be  realized  from  an  assessment, 
which  It  turned  out  the  Dislriei  could  not  then 
lawfully  make,  though  it  could  htt*«  been  doM 


.Googk"-"- 


Amu  ▼.  Uhitkd  StATKB. 


failed  through  any  laches  or  fault  on  Ihe  psn  puwhawra-io  thebokl  necutlon  of  ■  Meiickn 

of   Birch   or  the  pliloliff.     The  lax  sale  was  f""\"i" '^"^LL  J^  il.     .IT'S  ,fw\u^^^ 

VOW   buttheagr^d  c.«  .howa  .hat  ola.n»ff  l^r.rir^r.S'oU^^ll^r.n'^S:!^ 

furcliasied  thereat  InvolUDtaril;  aad   !□  good  IdbsoI lurvor  " 

ilth  10  protect  his  {otereat  tii  the  cerllBcales,  '      p^      .or.  ■• 

ODil  paid  the  full  amount  lo  iheae  due  bilU.  i-^^"-  **"'J 

QOHIHe  naa  *DOt  boand  to  lake  tbe  rieb  of  Argvtd  October  es,  es.  189S.    Deeided  JtarA 

losiDj;  his  monej  becsuae  of  the  Invalidll;  of  the  S.  1396, 
nFi<-ssaieDt  and  the  want  of  authoriLj  in  the 

oflieer  to  sell,  aa  ofBcer  not  aclin)t  for  htm  hut  *  PPEAL  from  a  decree  of  the  Court  of  Prl- 

for  the  District,  and  no  adequate  reaiiOD  Is  per-  A  vatc  Land  Claims  sgiiip^t  the  ilefend^iols, 

celved  for  culling  Mm  off  from  reclaiming  hU  Sanllngo    Aiosn.    Adminiatcnlor.  el  al..  In  a 

cerriflcates  and  recovering  thereon.  In  view  of  prnceedine  on  behalf  of  the  Unliod  Slalea  to 

tbi.4  total  failure  of  coDsideratioD  nilliout  fault  nnniil  an  alleged  grant  of  HezicaD  land  add  to 

on  bit  pari.  qulel  (he  title.     AfflrmeA 
Judgmtnf  affirmed. 

Statement  bj  Mr.  Chitf  JuiticeTn\l»n 

This  was  a  proceeding  on    behalf  of  the 

United  Bmies.  instituted  b*  direction  of  ihs 

BANTIAOO  ATNSA,  Admr.   with  the  Will  Atlonicv  General  In  the  court  of  private  land 

Annexed  of  Fkank  Elt,  Deceased,  xr  al.,  cluims  under  act  of  March  3.  1891,  i  8,  ct.  8 

AppU.,  (26  »tat.  at'L.  S54.  chap.  6S9).     The  pelitiou 

f.  alleged  that  defendants  nere  aaaerting  a  claim 

UNITED  STATES  '"  "'^  premises  io  dispute  under  an   alleged 

Mcilcan  land  grant  by  virtue  of  the  treaty  of 

fBee  8.  a  Reporter's  ed.  a»-!3*.)  December  80,   1S53,  known  ai  the  "Gsdiien 

Purchase,"  and  that  the  lltle  of  defeiiilunis  and 

ErpetKentf—tattmonio—Meriean  grant,   when  each  of  them  was  opcu  to  question  in  scvcml 

not  etfaUithed—ivrrey—qunittity—appraim-  particulars  set  out  In  the  petition.    And  it  w.ia 

ment  and  lala— juridical  pouettion.  prayed  that  the  defendanis  be  •notified  [20» 

to  show  cause  whj  the  iilleged  graut  should 

L   ADetpedlenieUacompletestatemeDtorererT  not  be  declared  null  and  void,  and  that  the  tttla 

ttep  raken  In  the  proceeding  for  a  lloiloia  to  said  land  might  be  Quieted  and  forever  iel- 

sraat.  and  a  leattmonlo  li  the  flrat  oopy  ot  ibe  tied,  and  for  general  relief. 

eipedleute.  Separate   answers   were   filed    by   Santiago 

1.   A  Mexican  BTBut  of  aspeelfle  quantity  otiend  AInsa.administratorot  Frank  Ely, andbyJuan 

witliln  eitertor  boundaries  oontalnlDKS  larser  PedrO  Camou   and  George  H.  Howard.      De- 

quanwty,  which  was  not  located   prior  to  the  fgodants  admitted  that  they  claimed  the  land  M 

«.f^.hir!!,l°' w^»  ».^-  Sf.^  r  ^  lenatitsin  common,  and  each  m  up  and  pleaded 

!^or  MaTh  3.  iMl^™trnl^™^^^  ■>«  ""« '"tl  ""l"^  conflrmarinn  of  Uls'^claim. 

^al^  la"d7tal^  which^^  nofpro^iS^  fol  Tl,e  New  Mexico  *  Arizona  Railroad  Con.paDy 

looomplete  or  ImperfeciolaimBunlPaB the  claim-  clsfmcd  ita  right  of  way  under  them. 

ant  halt  a  rlKhi  to  make  them  perfect  and  they  The  answer  of  Camou  and  Howard  stated, 

were  >ucb  as  the  United  Btates  Is  tmund  to  re-  amoni;  Other  things; 

spectand  permit  to  l>econie  complete  and  perfect  "Tbnt,  SB  appeHta  and  is  shown  from  andia 

upon  the  prlnolnlcs  Of  public  law  or  by  the  pro-  the  aaid   ofllciBl  aurvey,  the   minuies  whereof 

TisloDB  ot  tbs  treaty  ot  cession.  are  contftined  tn   the  aforecaid  leatlmonlo,  the 

1.   The   tact  that  a  Meiican   eommisstonep  ap-  form  of  the  same  was  nearly  square,  the  nortb- 

polnied  Co  surrey  tandB  gTHoted,  with  s  speclfl-  „«  and  southern  bouoilflrtes  conforming,  at 

cation  of  the  quaniitj-,  made  an  eaumate  ot  a  necessity,  angularly  with  these  of  the  CasiU 

l»rtlono[hlamea8uremeut«.iBnotequi™iertto  R„ncho   and  the   Tumacacori  and   Cslabazai 

r*nderln' theapeciaedquanmynoto^nireii^;.^  •'«";  that  within  the  bounds  natural  ohjectl, 

J  Tk. »..».!>.    .~^.    .  ™.  .„n  ~i           w.  snd  aionumenia  set  forlh  and  established  by 

\?^ryri^Uh?whe''re'.h^"'i.''uS^rt^^  the  said  official  survey,  there   is  ao  excesaof 

tbespeclflo  deaGnptlon,an4  Is  necessarily  ao  If  about— —,more  or  less.  aome4,631  hectare*,  21 

the  intention  ta pUla  to  convey  only  aa  much   ares.and 47 ccntiares.or about offluchaaid 

and  no  more.  excess,  surplus,  ordema«ias.  being  in  that  pof- 

t.    An  appraisement,  advorLlspment.  and  sale  o(  a  tion  of  grant  lying  and  being  in  the  state  of 

specIHed  quantity  of  land  at  the  minimum  price  Booora,  all  of  which  Isset  foiih  in  tberesorvey 

cannot  beenlarg:edt>y  the  words  "comprlsluir  the  of  the  granl  and  plot  thereof  had  and  made  a. 

vacant  public  lands"  In  a  oertnin  locality,  na  used  D,  18SS.  by  the  Mexican  government  upon  the 

Id  a  Mexican  vrant.  while  In  other  parts  of  itae  petition  of   yoiir  pelitiooor.   Camou,   to  put" 


VaiK.—A»  to  HlnouH  priont*  Innd  elatms.— 
note  (o  Lea  Bnis  r.  Brametl.  II:  IWi. 
For  domtntiMi  acquired  over  conquered  or  ceded  U 


■  chase  (he  said  demastaa  that  lay  within  the 
Republic  of  Mexico;  which  said  resurvey  and 
plot  thereof  and  the  proceeding   thereon,  aa 


ziprnommionacquireaoiJerconquereaorceaen  ler.    "^  ,1    . i       _,.i.:     .il         -j  a        i  i.- i- 

rtton,«n/setmi;^(«lrlflht.<,/*n,lfM,mI*(Dp™p-  said  lemnsla    within  the  said  Republic,  and  J 

»tu.e<m(tni4anceo;/Dn«erIa™i,nHJaUeT«Ibvlfi^  fi"'    recognilion,   express^    conaiileied  lOd 

neitr  Kn>erelffn.-we  not*  (o  Delassua  v.  Onited  given,  of  the  aforesaid  original  gnnl  ot  ——, 

Btatea,B:  n.  made  x.  D.  184S,  by  the  treuuier  geaenu  of 

iM  U.S.  ,  .■,z...,..,CA)i>^lc«a 


SUPBKIIB  CODBT  or  TSB  DMtTID  STITBC 


Ott.  Tkxh, 


tbe  department  of  Bononi,  ure  cootnlD«d, 
■bono,  ftntl  act  fortb  in  tbe  duly  lutbeDtlntnl 
orlgiiiBl  iTBiimonio,  wblcb  wu  made  *nd  de- 


opj  of  wblcb  Is  filed  berela  and  bercwith. 
marked  as  'EiblbU  B.' " 

Camou  also  filed  an  amended  answer,  wblcb 
8101  alleged  tb at 'Ihe  tract  tn  quetllon  bad 
been  dulj  located  and  recorded  In  tbe  archlTeB 
or  Mexico,  prior  to  tbe  25tb  of  Sepiember,  re- 
ferred to  In  article  S  ol  tbe  Qadiwlen  treat;,  and 
Ibat  bis  grantora  and  predecesscra  in  Inlereat, 
who  were  Ibe  owners  of  tbe  graol  at  the  time  of 
the  adoption  of  Ibe  treatj  of  Ouadalupe  Hidal- 
go and  of  tbe  Qndsden  treaty,  were  Meiirans 
andclMzeDBof  Ibe  Republic  of  Mexico,  and  fur- 
ther allem  tbat  tbe  validity  of  tbe  graoC  was 
examined  into  by  ibe  United  States  surveyor 
general  for  Arizona,  who  made  a  report  there 
00,  a  certified  copy  wbereof,  dated  February 
S6, 1?81,  was  made  part  of  hl»  answer.  TbU 
leport  stalea  Ibat  IheKrant  waa  "for  the  exact 
quiDtily  of  7i  square  leagues  and  2£bortcabaI- 
leri&a.  notwitbstandiDglbe  petilton  was  for  the 
vacant  land  I; lofi:  between  tbenorlbern  bouod- 
■ry  of  Caaita  and  Ibe  westero  boundary  of 
inncbo  Tumacicori/'  tbat  Ibe  survey  "^led 
the  quantity  at  exactly  Tf  i^uere  leagues  and 
t  abort  caballeriaa;"  and  that  "Hrier  survey 
every  act  In  the  proceeding  up  to  and  includ- 
ing the  formal  execution  of  Ihe  gratJt  n-as  upon 
the  basis  of  the  exact  quantity  ascertnined  by 
Burvey."  The  surveyor  general  called  atten- 
tion to  Ibe  importance  altsc bed  by  the  Mexican 
Evernmeatto  tbe  quantity  or  area  of  granisot 
id  as  ahown  by  tbe  action  of  the  procurator 
fiscal,  berelnafier  referred  to.  in  correcting  the 
error  of  the  appralsen  In  omitting  Id  value  the 
two  iboit  caballeriaa,  which  bcins  done,  "tbe 
grant  waa  executed  for  tbe  definite  quantity 
beretofore  staled."  In  bis  opinion,  as  tbe  pe- 
lilion  sbo«ed  Ibat  tbe  petitioner  wanted  tlie 
vacant  Innd  bounded  on  the  south  by  the  Caiila 
•nd  Qorlberly  by  tbeCalabazas  without  special 
reference  to  oilier  boundaries,  the  claim  sbould 
be  made  to  bind  those  raiicboa  with  the  east- 
erly and  westerly  Hoes  so  eatabliabed  as  to  In- 
clude exactly  li  square  leagues  and  9  cahal- 
lerias,  aod  berecommendedcouflrmalion  of  so 
much  o(  the  claim  aa  should  be  found  in  Ari- 
lona  oa  b  aurvev  made  as  thus  Icdicated. 

Upon  tbe  trial  Ibe  court  ruli-d  that  ibe  object 
of  tbe  proceeding  by  the  government  was  sim- 
plylo bring  in  Ibe  parties  in  order  tbat  Ibeclaim- 
aoia'  title  migbt  be  confirmed  if  It  were  found 
Sll]  'that  their  grant  was  valid;  that  more- 
over, the  defendants  had  prayed  for  such  cod- 
flrmalion;  and  tbat  the  burden  of  proof  was 
upon  the  defendants.  They  thereupon  offered 
In  evidence  a  tiluto  of  tbe  land  in  quesiion,  en- 
titled "Tlllc  to  7i  sitioa  and  2  abort  caballeriaa 
ot  laud  tor  raixing  cattle  and  boraea,  contained 
to  tbe  vacant  public  lands  between  the  north 
boundary  of  tbe  land  ol  Coaiia  and  tbe  west 
boundary  of  the  mlBsiou  of  Tumacacorl  and 
Calabuzaa,  In  tbe  npper  Pima  country,  jpsued 
to  Don  Joa£  Elias  and  hia  parents,  Don  Fran- 
cisco Qonznlez  and  Dofia  Bnlvanera  Redondo, 
leaidenta  ot  Ibe  town  of  Imuria."  From  Ibia  it 
appearf  d,  although  tbe  petiliou  la  not  In  tb<r  rec- 
ord, Ibat  May  S.  1B41,  Don  Jos«  EUm  and  his 
parentsappUM"lorthereinrve7of  thekadioi 


tbe  ranch  of  Casita.  of  which  they  arclbeown- 
ers  and  possessora,  and  wbirh  are  situated 
Id  Ibe  jurlsdicllon  of  tbe  town  of  Iiuurts,  and 
also  for  tbe  survey,  appralscmeDt.  aod  pul)- 
Ilcatlon  of  the  vacant  public  lands  which 
they  say  they  need."  Tbis  part  of  tbespplica- 
tlon  is  also  deacrlbed  in  Ibe  proceniiugs  -ja 
being  "for  the  survey,  apprsiBenieot  and  pub- 
lication, offer  and  s:i1e  of  T|  siiiiu  and  2  short 
caballeriaa  of  land  for  raising  caule  and  horses, 
which  comprise  tbe  vacant  public  lands  sit- 
uated between  tbe  north  boundary  of  llw 
ranch  of  Casita  and  tbe  west  boundary  of  ttie 
mission  ol  Tumacacorl  and  Cain baus.  In  ibe 
npper  Pima  country,  In  tbe  district  of  Sau 
Ignacio."  The  applTcallon  was  granted  by  ihe 
superior  board  of  tbe  treasury  of  the  dep:irE- 
ment  of  Sonora,  May  22,  1841,  and  a  regurvey 
of  tbe  runch  Cnsila  was  ordered,  ss  also  a  sur- 
vey of  the  public  laods  souaht  to  be  pur< 
cbiise'l.  and  the  oriler  direcinl  that  sepainte 
expedicntes  should  be  miide  of  Imlb  operalioniL 
Tbis  action  of  the  board  was  ccrhUid  to  tbe 
superior  chief  of  Ibe  treasury.  May  86,  1841, 
who  on  that  day  commissioaeil  Duo  Fraoclsoo 
Navnmuel  to  make  tlie  survi-vs.  He  waa  dl> 
reeled  to  resiirvey  for  Don  Jose  Elias  and  bit 
parenlo  Ibe  lands  of  Cosila,  ''givin;;  ihera  tbe 
nren  or  number  of  slilos  Ibnt  Icg-illy  lieHng  to 
Ibera,  Willi  due  separation  of  llie  riii<y  Ib^it  ro> 
suit  in  excess  witbin  the  lawful  boiimlikriea  of 
said  lands  of  CasilH.  And  altbesaiuu  liini-oni-t 
'commissioner  shall  execute,  in  separaiefli  IS 
eipcdicntes,  the  proper  survey.  opprais''mcnL, 
and  publication  of  the  vacont  public  lands  the 
parties  in  interest  apply  tor,  after  tbe  indis- 
pensable judicial  information  which  asid  con^ 
missloner,  under  hia  own  striclrsl  reipootl* 
bllily,  shall  cause  to  be  takeu  belore  a  mm> 
peicnt  Judge  and  shall  aggregate  to  tbe  orieinal 
proceedings,  and  which  sball  be  thai  of  three 
imparllal.  capable,  and  upright  witnesses  of 
prHdicBl  Intelligence,  by  which  it  la  legally 
and  sufSclently  proved  that  tbe  parties  In  In* 
tcrest  need  such  vacant  public  lands  and  ban 
an  abundance  of  stock  to  slock  Ibem  wilb." 
Tbe  commisaloner  was  required  to  act  in  strict 
compliance  with  tbe  laws  of  Souora  of  May  30, 
163^^.  and  July  11,  1834,  aod  to  adjust  the  sltk) 
or  silios  contained  in  tlie  lands  ot  Caaita,  Ibetr 
overplus.  It  any,  and  Ibe  vacant  public  land«, 
strictly  by  the  regulations,  giving  to  each  aitio 
tbe  area  of  25,000,000  square  varas,  and  be 
waa  cauliooed  as  soon  aa  Ibe  operations  as  lo 
Ihe  excess  or  overplus  resulltng  wllhio  tbe  law- 
ful boundaries  of  Casita  were  completed,  Ibat 
tbat  excess  should  not  be  published,  but  ap- 
praised In  accordance  with  article  3  of  decree 
No.  61  of  May  12.  1880.  Tbe  commUsiooer 
nrocurci  evidence  that  Gonzales  aod  bis  wife 
had  4.000  head  of  cattle  more  or  less,  and  pro- 
ceeded to  reaurvey  ll)e  ranch  ot  Gasila,  and 
then  to  survey  the  vacant  public  lands.  Aslo 
tbis  survey  be  reported  tbat  be  started  at  the 
north  cross  monument  of  Caaila  and  directed 
bimseir  "along  Ibe  public  mad  that  Koel 
toward  the  north  10  tbe  presidio  of  Tuhac," 
840  cords  (17,000  varai),  "which  ended  oo  the 
high  toad,  in  a  flat,  where  a  wide  caoyoo  that 
comea  down  from  the  slope  of  the  Pajarilo 
mountains  terminates,"  where  be  ordered  k 
monument  placed,  "that  of  Calabezas  being 
■bout  >  lluusaDd  steps  further  oo  on  ft  bigfi 
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fefllork  wtatch  ilopei  down  on  ihe  other  side  ot 
atid  ciDjoD.  .  .  .  HsTiiigukedihe  party  bow 
fee  wKUted  tbe  land  Bqunred,  lie  replied  that  be 
wanied  20  cordt  to  tbe  eaat;  and  Ibereupon 
tbe;  were  mnBiiKd  for  him  28cordi  from  ibe 
moDUDient  wblcb  ia  Id  tbe  bljch  road,  Id  a 
ctraight  Uneftuided  by  tbecoropaBa.  to  a  hillock 
that  baa  diid;  oah  treeaooiu  elope,  and  on  tbe 
•DDimIt  a  pile  of  stoaea  waa  placed  aa  a  moDu- 
aiSlmenL"  'Having  leturoed  to  Ibe  croaa 
■DODUMieDt  on  the  high  road,  the  coromUatoDer 
■neaaurod  weat  SO  oirda  (3.600  Taras).  where 
he  "reached  verj  broken  Kround.  which  it  waa 
Impoaalble  lo  measure  with  Ihe  cord."  when  be 
"Diade  a  acrupulous  rsiimale,  together  wiib 
nv  nssialanle,  of  ISO  conia,  until  1  arrlTcd  lo 
where  tbe  Pajarilo  mouDtaina  tunied  lo  tbe 
north  Dear  tbe  place  ibey  call  Calaveras,  Mid 
Pajarlto  tnouniDJoe  hHiing  beeD  crossed  and 
frltbin  the  laad  BiirTejed.  BDd  there  I  ordered 
Uie  party  to  place  s  pile  of  alonea  aa  a  corner 
ffiODUDient"  Ue  (ben  returned  to  the  place  of 
beglDDiDK.  and  measured  eaat  32  cords  (1,100 
imraa),  "which  coded  upoD  aonie  htllncka  at 
Ihe  trunk  of  an  oak  tree,  where  a  pile  ot  stones 
was  placed,"  and  from  rbc  same  point  he 
measured  and  estimated  "in  several  atrelcbea 
of  lou^h  gmuDd,  towards  the  west.  300  cords, 
wfaicb  eodi-d  on  a  wliitiab  ridge  Ibat  has  con- 
■tderable  paalure,  near  Ibe  so-called  Ptatichas 
.  <le  Plata,  whicb  ridge  diridcs  the  streams  that 
flow  towards  tbe  ranch  of  A^ua  Calipnle  and 
those  that  go  towards  Ague  Zsrca.  Thus  Ihe 
•oDtb  boundary  wsa  closed  with  aootber  S33 
«orda  and  Is  limited  there  by  tbe  rsocfa  of 
C-esila.  In  Ibia  manner  was  lerminated  tbe 
tarvey  of  the  vacant  pablic-  lands,  which  Id- 
dude  li  ailios,  and  the  party,  wheo  it  waa 
made  known  to  bim,  waa  salleiQed  and  under- 
alood  the  area  it  enclocea,  and  was  warned  to 
place,  at  the  Aral  opportunity,  fixed  monu- 
meniB  of  alone  and  monar."  Tbe  land  was 
then  appraised,  according  lo  tbe  stale  law  of 
Sonora.  at  the  ininimum  price  of  |16  per  sltio, 
tbe  amount  beine  put  at  $113.  4  reals;  and 
puhticalion  was  ordered  in  accordnnce  with 
that  law  for  (blrty  consecutive  days,  by  the 
public  crier,  ''in  solicltsiion  of  bidders  who  may 
make  a  belter  valuation."  The  laat  publica- 
tion was  DD  Decenitier  10.  ItMl.  when  proceed' 
fnga  were  suspt-nded.  on  account  of  the  ab- 
■ence  of  Don  Jose  Bliss,  until  November  38, 
11M8,  when  they  were  referred,  as  required  by 
the  law  of  Sonora,  to  the  attorney  general  of  tbe 
treasury,  who  reviewed  tbe  same,  and  reported 
tbereon  Ibat  the  survey  waa  S40  cords  from  the 
:£14]  *i>ortb  to  tbe  soulb  and  232  cords  from 
cut  lo  west,  which,  reduced  to  varaa  and  mul- 
tiplied, gave  1H8,700,000  square  varaa,  making 
"7^  silioa  and  2  cabalierins,  a  lillle  short,  for 
nlalni;  cattle;"  that  the  sppraiaement  made  no 
account  of  the  2  abort  eabailerlas,  wbtcb  were 
of  tbe  value  of  5  reals,  10  grains,  at  the  rate  of 
$1S  per  sitio.  for  whicb  reason  tbe  total  value 
•hould  be  |113.  1  real,  and  10  grains;  and  rec- 
ommended a  sale  "of  said  T|  silioa  and  2  short 
eaballeriaa  of  public  land  for  ralslDK  cattle  and 
horses,  included  between  the  north  boundary 
ol  Ibe  ranch  of  Gasila  and  the  west  boundary 
«f  the  mtsaioD  of  Tumacacori  snd  Cslabazas, 
to  tbe  highest  bidder  on  three  public  offers. 
Thia  was  soordered  J^anuary  6.  1843,  and  after 
three  public  oBen,  January  B.  6,  ud  1,  tale 
1«1  U.8. 


waa  made  (o  Don  Joe£  Ellaa  and  bis  parents. 
The  description  of  the  land  oSered  was  In 
these  words:  "  There  are  going  to  be  sold,  on 
account  of  the  public  treasury  of  Ihe  depari- 
menl,  71  aiilos  and  2  short  eabailerlas  of  land 
for  raising  cattle  and  horses,  contained  In  the 
vacaot  public  lands  situated  between  the 
boundaries  of  Csaita  and  thoae  of  tbe  mlsalon  of 
Tumacacori  and  Calabazaa.  in  tbe  upper  Pima 
country."  lo  the  Ihlrd  publication  the  trans 
lalion  user,  Instead  of  the  words  "coDlained 
In  the  vacant  public  lands,"  tbe  words  "com- 
prising tbe  vacant  public  laods."  and  this  dif- 
ference of  phraseology  appears  In  seveml  of 
the  proceedings,  Ibatis,  soinelimes  IbeTtsltlos 
are  described  as  contained  in  tbe  vacant  publii' 
lands,  and  someiimes  as  ciitnprialDg  tbe  vacant 
public  lands.     The  documents  In  {jpaniah  weri' 

The  titulo  then  reoitea  the  receipt  of  $118.  1 
real,  and  10  gnilns.  and  that  Id  tbe  provisional 
memorandum  book  ot  recelpEa  for  the  current 
year  tbe  receipt  ot  that  sum.  "being  the  value 
of  7|  silios  and  2  abort  cabnileriaa  of  land  for 
raising  cattle  and  horios.coniiiined  In  ibe  vacant 
public  lands  between  Ibe  boundaries  of  Caslla 
and  tliose  of  tbe  mission  of  Tumacacori  and 
Calalrazafl.  In  the  upper  Pima  country."  waseo- 
tered.  Thereupon  tbe  treasurer  of  Ihe  deparl- 
menl  of  'Sonora,  at  Arizpe.  on  Januaryrai". 
T.  184H.  executed  tbe  eraDl  as  fullowa:  "There- 
fore,  by  virtue  of  t^e  aiilLurity  which  the 
laws,  reculatioDS.  and  superior  orders  tlint 
govero  in  the  matter  confer  im  me,  by  these 

re--enis.  in  the  name  of  tbe  McKican  nsllon. 
.  grant.  In  due  form  ot  law.  7}  sitios  and  3 
shoti  caballerian  of  land  for  ralsina  csitlc  and 
'S.  contained  in  the  vacant  public  lands 
sitiialed  between  the  boundaries  of  Ca.'ita  anil 
Iboee  of  tbe  misaioD  of  Tumacacori  and  Cahi 
bsEos,  In  tbe  upper  Pima  country,  in  the  die 
trict  of  San  Ignncio.  to  Don  Joa£  t.Vf.is,  and  t« 
his  parents,  Don  Francisco  Oonzalez  end  Dona 
Baivaneta  Rrdondo,  residents  of  the  town  of 
Imurln.  in  said  district,  lo  whom  I  cede,  give, 
and  adjudicate  said  lands,  by  way  of  sale,  and 
with  all  the  requisites,  sialiility.  and  perma- 
nence tbe  laws  establish,  for  Ihemselvea.  thett 
children,  heirs,  aod  successors,  etc." 

Appended  to  the  lilulo  appeared  the  follow- 
ing cerliflcnle  signed  by  Ihe  chief  clerk,  which 
WHS  offered  in  evidence  by  the  defendsnts  as  a 
part  thereof;  "By  supreme  resolution  of  this 
day.  the  adjudication  ot  the  land  referred  to 
Id  the  title  issued  on  the  7tli  of  January.  ISri. 
is  approved,  under  tbe  provisions  of  article  S 
of  the  law  ot  December  8. 1855.  aud  il  la  there 
fore  legally  conOnned.  And  In  witDe«*  there 
of  and  for  Ihe  purposes  tbst  may  be  neceaiary 
this  Indomement  Is  rasde  In  the  department  of 
public  works,  in  Mexico,  on  the  7tb  of  July. 
■186." 

A  meraoraodum  was  introduced  In  evidence. 
showing  tbal  the  Toma  de  Razon  or  record 
book  of  land  lilies  of  Sonora  contolned  an  en- 
try that  on  January  7,  1848,  there  was  Issued 


contained  in  or  compriaing  tbe  vacant  public 
lands,  situated  between  the  north  boundariea 
ot  ranch  La  Casila  and  the  western  boundary 
of  Ihe  mission  of  Tumacncori  and  Calabazaa, 
Id  favor  ot  Don  Jos£  Eliaa  end  hit  pareoU.   Il 
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was  ndmitted  thit  cpnaln  field  notes  nod  ■  plat 
thereto  RllAcbed  were  made  In  December,  1891, 
bj  a  aurveyor.  now  deceased,  oaiiifd  Oury, 
and  Ibat,  If  living  and  prescDl,  beirould  teetily 
that  ^Id  field  notes  and  plat  contnini'd  a  sur 
210)ve:F  of  IbeclHlm  according  to'tbeoatural 
oHects  and  otber  descriptions  contained  in  the 
ontrinal  tiurve; .  the  total  area  being  T8.80fl.34 
acres,  of  nbicb  25.899.09  were  in  the  United 
Btaies.  Tbese  field  iiolea  and  map  wer 
troduccd  io  evidence. 

The  leslimony  on  bebalf  of  the  TTnited  State* 
tended  to  ibon  that  by  accurate  menaureinent 
commencing  at  Ibe  north  cross  monumei 

the  ranch.   La  Caslta,  and   meaetirioe  n 

aloDg  the  Tubac  road  840  corda  of  SO  Tsraa 
each,  tbe  measuremeDl  would  lermloate  Id  Ibe 
Republic  o(Meiico  8.M  cords,  something  over 
413  feet,  aoutb  of  the  line  between  Mexico  and 
the  United  Slalesiaod  Ibat  accordJDjF  toOury'a 
lurvey  Ibere  were  wttbin  tbe  enlerior  bound 
■Ilea  named  in  the  lltulo  and  wlthiu  the 
boundaries  of  Mexico  12.21  sltios,  or  about 
62,989.25  acres,  and  wllbin  the  exterior  bouud- 
ftries  and  witliiu  the  United  States  HM  xilios, 
making  in  Ibe  aggregate  IS, IT  siiioa  wlihin 
tbe  exterior  twuudaries,  or  78,868  acres,  and 
thai  ?i  ailloB  contained  82,744  acr«a. 

There  was  also  evidence  to  tbe  effect,  as 
■ulBcleally  stated  by  counsel  for  tbe  United 
States,  that  none  of  the  moDuroenlE  referred 
to  In  tbe  titulo  are  now  fn  ezisteoce.  and  Ibat 
the  moQUQienis  now  found  on  the  southern 
botiDdary  of  tbe  grant,  being  the  south  cross 
tnonument.  the  aouthenit  monument,  and  tbe 
Bouibivest  monumeot,  have  l)een  recentiv  con- 
structed and  are  new  monuments;  that  the  so 
called  noitb  cross  monument  consists  of  a 
mound  of  earth  and  pebblea  about  18  InrhCH 
high  and  10  or  12  feel  in  diameter,  on  top  of 
which  is  a  atone  11  or  12  Inches  square,  on 
which  is  marked  "N  de  E  N  X,"  and  bas  not 
tbe  appearance  of  being  a  monument,  but  ap- 
pears  more  like  en  antliill,  and  about  twenty 
Btepa  from  this  is  a  similar  mound,  except  the 
stone;  and  that  tlie  northeast  monument  is  a 
recently  constructed  pile  of  atone,  without 
morlar,  about  4  feet  in  diameter,  built  in  cir- 
rular  shape:  tbat  tbe  southwest  corner  la  not 
where  il  ought  to  be  aa  described  by  tbe  lltulo, 
and  that  no  auch  place  aa  "Calaveras,"  named 
as  one  of  tbe  calls  for  the  Donhwesl  comer, 
WNS  known  In  tbat  part  of  the  country. 
2 1 7]  "The  United  SUIes  also  ofleird  in  evi- 
dence  a  transcript  of  the  expedlenle  referred  to 
In  tbe  answer  of  Camou  and  Howard,  being  tbe 
same  proceedings  reaultingfn  the  order  of  July 
7,  IS86.  a  certificate  of  wbicb  wa*  Indorsed  on 
the  tiiulo  and  Introduced  in  evideDce  by  all  of 
the  defendants. 

Prom  these  proceedings  It  appeared  tbat  on 
August  11, 1883,  Don  Joa6  Camou.  Jr.,  through 
whom  detendanta  Camou  and  Howard  and 
others  claimed,  presented  to  tbe  district  judge 
at  Hermosillo  a  petition  alleging  that  be  was  a 
Hexicao  citizen,  and  that  tie  was  the  owner  of 
(be  ranch  known  as  Loa  Nogales  de  Elias,  situ- 
ated on  tbe  boundary  line  of  Mexico  and 
the  United  States,  between  the  ranches  "La 
Casita,"  "Tumacacorl."  and  "Calabazas,"  the 
overplus  of  wbicb  be  denounced  and  sought  to 

JurcDase  under  article  6  of  a  general  law  of ; 
ulySa,  1668,  "with  tbe  uoderstanding  tbat  itl 


the  other  coproprietora  of  aald  nnch  of  'No- 
gales'  desire  Io  share  in  this  overplus,  I  do  not 
object  that  the  adjudication  may  be  made  in 
favor  of  all  the  owners  thereof  in  tbe  propor- 
tlon  10  which  they  are  entitled,  provided  they 
contribute  to  tbe  expenses  of  tbe  same."  On 
August  17,  1882,  it  was  ordered  by  tbe  district 
Judge  of  SoDore  tbat  the  denouncement  above 
referred  to  be  admitted,  and  citizen  Boaaa  was 
appointed  as  commissioner  with  instructions  to 
resurvey  tbe  ranch  called  Loa  Mogalea  de  Ellaa 
for  the  overplus  so  applied  for,  and  be  was  re- 

auired  to  report  tbe  true  area  of  tbe  ranch  and 
le  overplua  of  the  same,  if  any,  and  was  re- 
quired to  proceed  under  tbe  law  of  July  20 
and  i'jgust  2,  1863.  It  was  further  recllsd 
tbst  Rosas,  in  compliance  with  the  order  of  tba 
district  judfre,  notified  tbe  parlies  in  interest 
and  the  owners  of  tbe  adjoining  laods,  and 
proceeded  Io  a  resurvey  of  IhernDch  according 
to  Us  exterior  boundarlea  aa  described  In  tbe 
lltulo  at  the  grant,  and  found  within  sacb  ex- 
terior boundaries  and  monuments  an  excess 
within  the  Republic  of  Mexico  of  4,631  hec- 
tares, 21  ares,  and  47  centiares  (or  2.64  sltios, 
being- 11,443  ?:)  acres)  over  and  above  tbe  Ti 
sltios  sold  in  184').  The  report  of  Ibis  survey 
was  made  to  tbe  district  judee  and  by  blm  re- 
ferred 10  the  chief  of  the  Ireasury  acting  as  at- 
tomev  general,  who  adviiied  tbat  said  excess  be 
adjudicated  to  JosB  Camou,  'Jr.,  sub]eci[818 
to  Ibe  approval  of  the  board  of  public  works,  to 
wbicb  tbe  matter  was  referred.  Tbat  board 
required  further  explanation  of,  Ibe  survey, 
which  was  made  by  Ro»a«  on  January  15, 
1886.  and  thereafter  tbe  district  judge  was  di- 
rected to  suspend  "approval  of  tbe  adjudica- 
tion until  It  becomes  known  whether  or  not  it 
prejudices  tbe  groning  town  of  Nogales.  and 
likewise  until  the  validity  and  legality  of  iha 
title  under  wbicb  It  la  pretended  to  bold  said 
ranch  Is  establiabed,"  In  respect  of  which  there 
was  reason  to  entertain  doubt,  because  Ibe 
titulo  of  ownership  issued  toDon  Jos£  Elias  In 
tbe  citv  of  Arlzpe  by  the  departmental  Ireaa- 
urer  o^  Sonora.  January  7,  1843.  disclosed  the 
fact  "that  the  orlein  of  tbe  properly  or  the 
original  title  was  vicious  and  null,  aa  the  sale 
was  made  and  tbe  title  Issued  by  a  depart- 
menial  treasurer,  and  In  tbe  vear  1842.  when 
the  bases  of  Tacubaya  were  in  force,  that  is, 
wben  the  national  government  was  not  only 
central  but  dictatorial,  wbicb  two  drcum- 
slances  give  the  title  in  question  tlie  character 
of  manifest  nullity." 

Tbe  objections  appear  to  have  been  obviated, 
among  otber  thing?,  by  securing  from  (he 
President  of  tbe  Republic  of  Mexico  Ibe  order 
of  July  7.  188B.  already  referred  to,  and  Ihe 
whole  matter  being  Bgnin  remitted  to  the  dla- 
trict  judge  Ihe  surplus  was  regularly  adjudi- 
cated to  JosS  Csmou.  Jr.,  who  paid  therefor 
the  value,  fixed  at  $£50.74,  and  coats. 

The  court  of  private  land  claima  held  tbat 
under  the  original  proceedings  the  right  of  the 
graiilees  was  limited  to  Ibe  specific  amount  of 
land  mentioned  in  the  prorlamalloo  of  sale  end 
Ihe  grant;  tbat  tbe  grant  was  for  a  speciflo 
quantity,  and  by  lis  express  language  I  he  quan- 
tity was  made  the  controlling  matter  of  tbe  de- 
scription, and  that  tbe  intent  of  Ibe  granting 
officer  Io  reserve  to  the  government  Ibe  excew 
the  amonnl  granted  within  tbe  bounduiM 
t.  8. 
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M  u  clearly  tMnlfnted  M  K  conid  bave  been 

_  ide  by  ■  retemtion  Is  ' 

And  ibmt  even  tbangh  n 


I  retemtion  Id  ezpreu  luguan. 
_  even  tbangh  n  grant  tncb  u  ttie 

court  beld  ibia  lo  be  wm  Dnknonn  to  ibe  Hex- 


ican  law,  Uill,  wbat  wu  tctually  eSecied 
to  be  delennined  b;  th«  language  made  nee  of, 
and  that  the  power  <tt  tbe  offlcen  to  do  wbal 
ttiev  did  do  need  not  be  Inquired  Into;  tbal  wblle 
Slft]ft  "parallelogram  &40  ooidi  In  belnht  and 
S2S  cordl  in  widlb,  meBSUced  from  tbe  point 
designated  by  the  commiEsioner  aa  tbe  carainal 
point  of  anrvej,  would  be  partly  wiibia  tbe 
territory  of  Arizona  and  partly  wilbln  tbe  alate 
of  SoDora,  yet  Ibat  Ibe  Eraat  was  speciflc  at  to 
qunntilv  but  not  u  lo  location,  and  tbe  only 
cSect  6t  the  proceedings  wu  (O  designate  cer- 
tain txtundsrles  wilbln  which  tbe  quantity  of 
hnds  granied  was  to  be  locaied;  that.  Of  necei- 
alty.  tbe  location  waa  lo  be  detennlDed  by  bu1>- 
■equent  action,  but  do  action  was  ever  taken. 
Tbe  conclusion  was  that,  at  tbe  time  of  tbe 
tmiT  of  ceasion,  tbe  gnat  bad  not  been  lo- 
cated wilbln  tbe  meaning  of  that  inslrument, 
and  bence  by  Its  eiprcfss  terms  could  not  now 
be  recognized  as  of  any  validity;  and  that  It 
was  not  Bucb  a  grant  as  by  Ibe  term*  of  the 
treaty  [be  Uniled  Statea  was  bound  to  recog- 
nize and  confirm,  wbich  by  Ibe  terms  of  tbe 
act  creating  Ibe  court  was  tbe  lest  of  Ibe  rights 
of  the  partiea. 

Tlie  court  of  private  land  claim)  entered  a 
decree  "that  Ibe  defendants,  or  either  or  any 
one  of  them,  lake  nothing  by  their  claim  of 
landi  lying  norib  of  tbe  international  boundary 
line  between  the  United  States  and  Mexico, 
and  iliat  tbe  claims  of  tbe  various  defendants 
aa  made  in  Ihelr  answers  are  hereby  declared 
without  merit  and  ara  disallowed."  From 
tbia  decree  an  appeal  was  prosecuted  to  this 

Some  deflnillons  and  ezplanationa  may  prop- 
erlv  be  added  to  Ibe  foregoing  ilalement. 

A  vara  equals  S2.999T  Inches;  a  cordel.  IST.QS 
feet,  or  M  vatas;  a  altio  coatains  4.838464 
acres;  a  caballeria,  10S.7S  acres;  a  beclare, 
S.4TI  acres;  a  "slllo  de  ganado  menor,"  or 
■beep  ranch,  1,9S9.1S8  acres.  An  expedieole 
is  a  complete  statement  of  every  step  taken  In 
tbe  proceedings,  and  a  tesiimonlo  is  ibe  firft 
copy  of  (he  ezpedienie.  A  grant  of  final  tllle 
papers  ia  allacbed  lo  the  tesllmonio  and  deliv- 
ered lo  tbe  grantee  as  evidence  o[  title,  and 
cuiry  is  made  at  tbe  tine  in  a  book  called  the 
Tomade  Bazon,  wblcb  IdeotiSea  ibe  grantee, 
date  of  Ibe  grant,  and  property  granled.  Tbe 
diaionerlea  define  "Tomar  rHznn,"  "to  regis- 
ter, to  take  a  memorandum  of,  to  make  a 
recoid  of  a  tblog,"  and  "Toma  de  lUzon," 
"memorandum  book," 

E20]  *Tbe  "Gadsden  Purchase"  added  a 
■trip  along  ihe  southern  boundary  of  tbe  lerHIo 
ry  of  Mew  Mexico,  and  Arizona  was  detached 
■nd  made  a  aeparale  territory  in  ltj68.  within 
wbicb  strip  and  territory  tbe  laud  In  contio- 
Teny  Issituatod. 

Mr.  Roehaetar  Ford  for  appellants. 

Utmrt.  Holmaa  Conrkd,  Solictior  Geo- 
«al,  HarttLsvr  O.  Rajnolda,  and  LnniKn 
F.  Parker  for  appellee 


LanA  A  JfiM.  Ca.  148  U.  S.  BO.  81  [87:  876],  a 
case  InTolving  tllle  lo  the  ranchos  of  Tumaca- 
cori,  CalabauB,  and  Euevavl,  undoubtedlr 
private  rights  of  propertv  within  ceded  tern- 
tor;  are  not  affected  by  ibe  change  of  sover- 
eignty and  Jurladlctiott,  and  are  entfiled  to 
protection,  whether  tbe  partv  had  tbe  full  and 
atwolule  ownership  of  the  laod  or  merely  an 
equitable  interest  thereto,  which  requlrea  aome 
forlber  act  of  tbe  Rovernment  to  vest  in  blm  a 
perfect  title.  And  tbIa  is  ao  by  the  law  of  na- 
tions, "with  or  without  any  slipulatioo  to  such 
effect"  (StroihtT  v.  Lvta».  87  D.  S.  19  Pet.  4iO, 
4Se  rO;  I18T,  1147]!:  but  when  sUpulatlona  ex- 
ist, the  terms  In  which  the  high  contracting 
parties  have  eiprtased  ibemMuves  are  to  be 
otwerved. 

article  8  of  tbe  treaty  of  Quadalupe 
Hidalgo,  FehrnaTT  8,  1840,  Heilcans  estab- 
lished in  lerritories  previously  belonging  to 
Mexico  and  remaining  for  the  future  wlihta 
tbe  limlta  of  Ibe  United  Btatea,  aa  defined  by 
tbe  treaty,  were  free  lo  cooiinue  where  tbey 
then  resided  or  to  remove  at  any  time  lo  tbe 
Mexican  Bepublic.  "reiaioing  tbe  property 
which  they  poaseaa  in  said  territoriea,  or  dis- 
posing thereof,  and  removing  Ihe  proceeds 
wherever  Ibey  please;"  and  "In  tbe  said  terri- 
tories, property  of  every  kind,  now  belonging 
to  Mexlesna  not  eitabllahed  tbeie,  shall  be  in- 
violably respected.  Tbe  present  owoera,  Ibe 
belra  of  these,  and  all  Mexicans  who  may 
hereafter  acquire  said  properly  by  contract, 
shall  enjoy,  with  'respect  lo  it,  guaran-[U21 

"'  """ ' if  the  same  belonged  lo 

1  Slates."    B  BlaL  at  L. 

^,938. 

Article  Sot  tbe  Qadaden  treaty,  December 
80,  1858,  is  a*  follows:  "No  grants  of  land 
within  the  territory  ceded  by  tbe  1st  ariicle  of 
Ibis  treaty,  bearing  dale  suMequeoI  to  Ibe  day 
— 25tb  of  Septemm^r — when  tbe  minister  and 
subscriber  to  Ibis  Ireaiy  ou  Ihe  part  of  tbe 
United  Btalea  proposed  to  the  government  of 
Mexico  to  terminate  Ibequeslion  of  boundary, 
will  be  considered  valid  or  be  recognized  by 
the  United  States,  or  will  any  gmniA  made 
previously  be  respected  or  be  considered  aa 
obliiatorj,  which  have  not  been  located  and 
dulv  recorded  In  tbe  archlvea  of  Mexico."  10 
Stat.  BtL.  1031.  lOSn. 

Tbe  difference  in  language  between  the  two 
treaties  la  reniiily  seen.  GrHnii  previous  lo  tbe 
cession,  which  have  not  been  located,  are  by 
the  terms  o\  tbe  latter  treaty  not  to  be  respected 
or  considered  as  obligatory,  aa  matter  of  right, 
whatever  tbe  Untied  States  might  see  St  lo  do. 
as  matter  of  grace,  under  particular  clrciim- 
stances,  AncT  grants  wbich  bave  not  been 
located  would  seem  manifestly  to  be  granl«  of 
a  specific  quantity  of  land  wilbln  exterior 
boundnriea  containinga  lar^r  quantity.  This 
was  a  familiar  class  of  Mexican  grants,  and  is 
referred  to  by  jtfr.  Jaitiee  Field  In  Hornby  v. 
Voited  StnUt,  77  U.  S.  10  Wall.  iU,  233 
[19:900,  902],  where,  delivering  tbe  opinion  o( 
the  couri,  be  said:  "As  we  have  bad  occasion 
to  observe  In  several  lustancea,  uranla  of  Ibe 
public  domain  of  Mexico,  made  by  govcmora 
of  the  department  of  CHUfornla.  were  of  three 
kinds:  1,  grants  by  specific  boundaries,  where 
tbe  donee  was  entitled  to  the  whole  tract  de- 
scribed; 8,  grants  by  quantity,  at  of  one  or 
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moreleBguCB  situated  at  lotnedMigiiftledplai^, 
or  wlthlD  a  iatgoT  tract  dcKiilxd  bj  out- 
bouodarleB,  wbere  tbe  donee  w«s  entllled  out 
of  Lhe  geDCral  tract  oaly  to  the  quatitilj  epect- 
tied;  BLd,  d,  gTBDU  of  pla(>ea  bj  name,  wbere 
tbe  donee  was  eoiltled  to  )be  tract  named  >c- 
cordlDg  to  the  limita.  aa  ahown  b;  Its  eettle- 
nient  aod  possesaioD,  or  other  competent  evi- 
dence. Tbe  greater  number  of  tbe  grants 
which  have  come  before  Ibis  court  for  eiaml- 
natinu  bave  belonged  to  tbe  second  class," 
2122]  'The  mode  fn  wblcb  private  rights  of 
property  may  be  secured,  and  tbe  obllgalloni 
imposed  upon  tbe  United  States  b;  treaties 
fulfilled,  brlonga  to  the  political  depsrlrneol  of 
tbe  goTerDQient  1o  provide.  In  respect  to 
CaliforDia  Ibisnaa  done  throuEb  the  eslnblisb- 
ment  of  a  judicial  tribunal,  but  Id  respect  of 
tbe  adjustment  and  coaflrmatlon  of  claims 
under  Kranla  from  tbe  Mexican  government  In 
New  Mexico  and  In  Arizona,  Concress  re- 
aerved  to  itself,  prior  to  tbe  paassge  of  tbe  act 
of  March  3.  I891,  crealiog  the  court  of  private 
Isnd  claims  (26  Slat,  at  L.  864,  cbap.  S3B),  tbe 
determinallon  of  aucb  claims,  enacting  as  to 
New  Meiico  "that  the  surveyor  general  for 
tbe  territory,  niider  tbe  instructions  of  the 
Becretaiy  of  tbe  Interior,  should  ascertain  tbe 
origin,  nature,  character,  end  extent  of  all 
■ucb  ctaims.and  for  this  purpose  mittbl  issue  no- 
tices, summon  witnesses,  administer onths,  and 
do  all  other  necessair  acts;  and  sbould  make  a 
full  report  on  such  claims,  with  his  decision  aa 
to  tbe  validity  or  iovalidity  of  each  under  the 
laws,  usages,  and  customs  of  Ibe  country  be- 
fore lia  cession  to  the  Uolred  States;  and  that 
bis  report  should  be  laid  before  Coogress  for 
sucb  actlOD  Ibereon  as  migbt  be  deemed  Just 
and  proper,  with  a  view  to  confirm  bona  fide 
grants,  and  to  give  full  effect  to  tbe  ircaty  of 
1848  between  tbe  United  Stales  and  Mexico." 
Ailimaran  v.  Santa  Riln  land  A  Min.  Co. 
148  U.  8.  80,  81  [87:876];  10  StaL  at  L.  SOd, 
cbap.  lOS,  §  8.  And  similarly  aa  to  Ibe  sur- 
veyor general  Of  Arizona  by  tbe  aclof  July  15, 
1670.     16  Stat,  at  L.  304,  cbap.  292. 

As  to  tbe  claim  in  question,  this  offlcer  made 
tbe  report  attached  to  one  of  tbe  pleadings, 
but  tbe  claim  was  never  confirmed.  An  au- 
tbenllc  survey  and  final  determination  of  the 
location  and  boundaries  of  such  claims  naa 
conltmplaled  Id  any  evpnt.  Stcneroad  v. 
Sioneroad,  168  V.  B.  240  130:060]^  Then  came 
tbe  passage  of  tbe  act  of  March  8, 1891,  repeal- 
ing tbe  prior  acts  and  creating  tbe  court  wbcse 
decree  is  now  under  review. 

By  tbe  1st  aubdiviaion  of  {I  IS  of  this 
act  it  la  provided  that  "no  datm  shall  be 
allowed  Ibal  sliall  not  appear  to  be  upon  a  title 
lawfully  and  regularly  derived  from  (be  ffov- 
ernmenl  of  Spain  or  Mexico,  or  from  any  of  Ibe 
223]8lateB  •of  the  Kepublic  of  Meiico  bavins 
lawful  authority  to  make  eranls  of  land,  and 
one  that  if  not  then  complete  and  perfect  at 
the  date  of  tbe  acqulsllioD  of  tbe  teriitory  by 
Ibe  United  Stales  tbe  claimant  would  have 
bad  a  lawful  right  to  make  perfect  had  the 
lerritoiy  not  been  acquired  by  tbe  United 
Stales,  and  Ibal  Ibe  UnUed  States  are  bound, 
upon  tbe  principles  of  public  law,  or  by  the 
provislona  of  the  treaty  of  cession,  to  respect 
and  permit  to  become  complete  aod  perfect  if 
lhe  same  wai  not  at  aucb  dale  already  com- 
It78 


plete  and  perfect."     Here,  again,  there  an 


ascertain  aDd  settle  the  private  land  claims  in 
Ibestateof  California"  <0  Stat,  at  L.  6S1,  chap, 
41),  which  provided  that  Ibe  board  of  com- 
missioners Inereby  created,  tbe  district  court, 
and  this  court,  in  deciding  od  tbe  validity  of 
any  claim  brought  before  Ibem,  aliould  ''b« 
governed  by  the  irtaly  of  Guadalupe  Hidalgo, 
the  law  of  nalioaa,  the  laws,  usages,  and  cus- 
toms of  tbe  government  from  wbicb  Ibe  clxlm 
is  derived,  the  principles  of  equity,  and  toe 
decisions  of  the  Supreme  Court  of  Ibe  United 
Slates,  so  far  as  they  are  applicable,  "~t  bat  Is, 
the  decisions  theretofore  ^iven  to  relation  to 
titles  in  Louisiana  and  Florida,  wbicb  were 
derived  from  the  French  or  Spanish  authority 
previous  to  the  cession  to  the  United  Stales. 
KTemont  v.  Unilfd  Statti,  68  U.  S.  17  How. 
MS,  663  [16:241,  244]. 

But  under  tbe  act  of  March  8,  18S1,  tt  must 
appear,  in  order  to  tbe  confirmation  of  a  grant 
by  the  court  of  privale  land  claims,  not  only 
that  tbe  title  was  lawfully  and  regularly  de- 
rived, but  thai,  if  tbe  grant  were  not  complete 
and  perfect,  the  claimant  could,  bv  right  and 
not  by  grace,  have  demanded  that  it  shtiuld  be 
made  perfect  by  tbe  former  government,  had 
tbe  teiritoiT  not  been  acquired  by  the  United 
States,  and  by  the  Ireaty  no  grant  could  be 
considered  obligntory  which  bad  not  been 
theretofore  located. 

It  fa  contended  on  behalf  of  tbe  United 
States  that  this  graol  was  void  because  the  de- 
.partmeotal  ofBcers  bad  do  power,  under  tlie 
laws  of  Uexico  In  force  when  It  purporlPd  to  be 
made,  to  make  It  without  lhe  approval  of  tbe 
supreme  goveroment,  wbicb  It  is  noi  claimed 
bad  been  given:  and  also,  If  'otherwise  ['124c 
valid,  that  conflrmatloo  could  not  be  accorded 
because  the  evidence  failed  to  show  that  It  was 
duly  recorded  in  accordance  with  Ibe  requir«- 
menls  of  tbe  Mexican  laws;  but  we  need  not 
CDier  upon  the  consideiatioD  of  either  of  tliese 
propositions,  since,  aaauming  that  this  was  a 
valid  grant  made  by  the  proper  officers  and 
duly  recorded,  we  concur  with  the  court  below 
Ibal  it  was  tbe  grant  of  a  specific  quantity  of 
land,  and  not  of  Ibe  entire  181eagUMC0DialDed 
within  the  exterior  boundaries,  and,  not  having 
been  located  at  tbe  date  of  tbe  treaty,  could  doi 
be  confirmed. 

It  is  to  be  noted  that  the  petition  of  Don  Joei 
Ellas  does  not  appear  Id  Ibe  eipedlente,  and  Ita 
nonproducllon  Is  Dowbere  accounted  for.  Tbe 
recitals  in  otber  parts  of  Ibe  proceedings  as  to 
the  contents  of  such  a  petlllon  were  not  con- 
sidered in  UniUd  Stata  v.  Camhuttoa.  81  U. 
8.  SO  How.  6B,  68  [16:  828,  8301,  as  coDclusIve 
or  even  satisfactory  evidence  of  that  fact;  and 
appellants'  argument  treats  the  exact  terms  of 
tbe  application  aa  of  ioiporlaoce.  since  they  In- 
sist it  was  a  pcttllon  tor  all  ibe  vacant  publlo 
lands  between  the  north  boundary  of  Caslla 
and  tbe  west  boundary  of  Tumacacori  and 
Calabaxas.  But  tbe  most  tbat  can  be  claimed 
Is  Ibat  the  petition  wal  for  74-  sitloa  aa  what 
was  needed  for  the  cattle  of  Don  Ellas  and  hii 
parents,  and  Ibat  DonEllasmay  baveaasDmcd 
that  that  number  of  bIUos  covered  all  tbe  vacant 
lands.  And  as,  in  our  judgment,  tbe  expodl- 
enta  abowi  tbat  what  was  directed  to  be  ap- 
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praised,  wbit  wu  appraised,  what  «u  dliectnl 
to  be  sold,  what  wu  lold,  wbai  wai  paid  for 
and  wbat  irai  purported  to  be  granted,  wii  Ti 
■iiloa  and  3  sborl  caballerla«,  While  ibe  alleged 
prf I i  miliary  aurvey  Indicated  geaeral  bound- 
aries coDlalDing  orer  IB  sltlos,  ne  Ibiob  at  tbe 
coun  of  privsle  land  citima  did,  tbat  tbe  grant 
was  of  "H  siilos  aod  2  scant  raballeriaa  witbln 
exterior  boundaries,  and  tbat  locatloa  was  • 
prerequlsile  to  any  acllan  by  tbe  court 

Appellanla  InsUt  that  tbe  grant  of  a  rertalt) 
quanllty  of  Isod  situated  at  some  designated 
place,  or  nitbin  a  larger  tract  described  by  out- 
bniindsrles.  was  QOt  known  to  tbe  "Slaie  of  tbe 
West."  made  up  of  Sonoia  and  Sinaloa,  and 
!i2t>|rpfL'rence  is  made  to  'certain  lansof  Hsy 
ao,  ]t)26,  and  of  July  II,  1884,  as  sbowlngtbat 
lands  in  tbat  stale  were  to  be  surveyed  t«tore 
tbe;  nere  sold,  and  sold  l^  mete*  and  bounds 
•a  BUTveyed.  Tbe  order  of  tbe  superior  board 
of  tbe  Ireasur;  ot  tbe  deparlment.  set  fnrtb  In 
tbe  eipedieDle,  required  compliance  with  tbe 
proTUlfins  of  tbe  law  of  July  U,  1834,  and  also 
witb  tbe  retrulations  for  siirreying  lands  for 
raising  cattle  and  faorsea  made  under  Ibe  law 
of  May  30.  183fi.  and  as  Eo  any  overplua  witbln 
tbe  lawful  bnundiirles  o(  Casita,  required  it 
not  lobe publl«bed  but  appraised  la  conformltv 
witb  article  3  of  decree  No.  Ql  of  Ma;  12, 
1S35. 

Anicte  SO  of  Ibe  law  of  182S  provided  tbat 
Xhe  owners  of  si  tins  should  place  at  Ibelr  bound- 
ary lermlnl  monuments  of  stone  and  morlar 
"as  soon  as  pofsefsion  tbereot  Is  giveo  tbem; 
and  If  witbiu  Ibree  montba  from  Ibe  date  of  tbe 
survey  is  concluded  tbey  do  not  do  so,"  tbat  a 
fine  sbould  be  exacted  from  tbem  and  Ibe  moo- 
nmenls  ordered  constructed  at  tbeir  expense. 
Article  63  of  tbe  law  of  1S34  was  (o  tbe  same 
effect,  and  read:  "It  is  tbeduty  of  owners  of 
slilna  to  place  upon  tbe  boundary  llneaof  ibeir 
es'Hles  jandmBTka  of  stone  as  ordered  liy  tbe 
alatuies,  as  soon  as  they  are  la  posseaaioD  of 
tbeir  estates;  and  if  witbln  tbree  montbs.  count- 
ing from  the  date  tbat  tbey  receive  Iheir 
title,  ibey  have  not  compiled    with  this  rea- 


llc  funds,  and  moreover  shall  cause  tbe  said 
latidmarks  to  be  constructed  at  tbe  cost  of  said 
proprfclors." 

And  it  is  said  tbat  in  Sonoralnnd  as  respects 
lands  »cq[iired  uoder  the  Qadsdeti  treaty), 
vheii  public  lands  were  parted  with,  the  Irans- 
•clion  conatlluted  an  executed  contract  of  pur- 
chase rather  than  a  grant.  CoDcediugtballhe 
boundaries  meotiooed  in  Ibeae  lawa  are  not 
OOtboundarles  but  apeclflc  boundaries,  tbey  are 
boundaries  asceilained  by  tbe  authentic  survey 
of  speclQc  tracts  taken  possession  of  ss  so  delln- 
«ated,  and  It  does  not  follow  tbat  these  proceed- 
ings were  anything  more  thsn  the  court  of 
private  land  claimn  found  Ibem  in  effect  to  be, 
■umely,  a  gmnt  of  a  specific  quanlily  of  land, 
which  was  to  be  afterwsnls  located. 
226]  •CompliaQce  nilh  decree  No.  01  of 
Bonora  of  May  12.  183fi,  with  reference  to  the 
overplus  in  La  Cssita,  was  required,  as  we  have 
Mid,  and  moreover  the  review  ot  the  proceedlDg 
by  the  atiomej  getieral  of  the  treasury  atates 


that  tbe  n 


ssfot 


;r  proceeded  "to  the  n 


original  surveyor.  JosfOlava,  measured  audes 
Cimated  od  tbe  20tb  day  of  April,  1742,  aod  9,- 
200,000square  varaa  more,  which  do  not  make 
half  asttlo,  and,  eveo  if  tbey  bad  reached  that 
fraction,  tbey  should  not  be  considered  at  over- 
plus,under  the  provision"  of  the  last  clause  of  ar- 
ticle 2  of  decree  No.  SI  of  tbe  12tb  of  Hay,  1883, 
of  the  old  atate,  and  which  Is  still  ia  force." 

That  article  Is  as  follows: 

"Art.  2.  Those  are  likewlae  'bona  flde* 
ownen  wbo,  under  tbe  descriptions  £lven  in 
tbeIr  records  of  survey,  occupy  some  excess  of 
land;  and  tbey  are  entitled  tosuch  excess,  even 
after  such  excess  Is  shown,  without  any  other 
requirement  than  tbat  of  paving  for  the  excess 
in  accordance  wllh  the  qusiky  ot  Ibe  land  and 
Ibp  price  which  prevailed  when  Ibe  land  was 
measured  and  appraised;  and  only  in  case  tbe 
owner  doea  not  want  Ibe  excess,  or  when  such 
eiceas  Is  very  great  in  the  opinion  of  ibe  gov- 
ernment, upon  the  report  of  tbe  treasury,  shall 
sucb  excess  be  awarded  to  any  one  denouncing 
or  soliciting  It;  and  sucb  person  shall  bear  tbe 
eipeoM  of  the  resurver,  if  tbe  excess  has  not 
been  naceriained.  In  lands  measured  by  cal- 
culation Igraduacion}  none  shall  be  regarded  la 
excess  that  does  not  exceed  half  a  sitlo." 

It  thus  appears  that  the  returvey  of  grsnta 
was  provided  for  to  ascertain  the  excess  over 
tbe  quantity  Intended  to  be  granted,  that  un- 
less tbe  excess  waa  more  than  half  a  sitin  It 
might  be  disregarded,  and  tbat  if  it  exceeded 
that,  tbe  nwner  of  tbe  original  grant  might  be 
allowed  to  take  It  at  the  Taliistion.  Tbe  appli- 
cation of  Don  JosiS  Eliss  was  for  a  resurvey  of 
tbe  Casita  in  order  tbat  be  might  obtain  the 
overplus  lands  therein  on  an  appraisal,  whereas 
if  that  ranch  bad  tieen  acquired  by  purchase  od 
corput.  that  is  to  say.  sll  tbelands  included  by 
certain  metes  and  bounds,  possession  delivered 
■and  monuments  set  up,  it  Is  not  appBr-[327 
ent  bow  the  necessity  for  hsviog  a  msurrey 
could  have  existed;  and  to  when  In  1^%  and 
18S6,  the  Mexican  government  waa  applied  to 
bv  defendant  Camou,  under  the  law  of  July  22, 
1^8,  his  application  proceeded  upon  tbe  theory 
that  the  grant  under  consideration  was  a  grant 
o(  a  specilic  quantity  within  exterior  limits, 
and  what  he  sought  and  was  accorded  waa  ao 
adjudication  of  the  overplus  on  paying  the 
value  thereof  "In  cnnformity  with  tbe  tariff  in 
force  at  the  time  of  the  denouncement." 

Cerlain  arlidea  of  the  law  of  July  22,  186S, 
treat  of  the  aFceriainment  and  dlsposiiion  of 
excesaei  where  the  Indicated  boundsries  are 
supposed  to  cover  only  a  cerloin  quantity  ot 
laoa  wbicb,  when  resurveyed.  turns  out  to  be 
much  larger  than  ssdeBCribcdln  the  titles;  and 
such  resuTveys  bad  been  practised  from  an 
early  day  and  nere  recognized  by  Dnn  Ellna 
himself  in  his  application  in  rexpect  of  La 
Cfisiia.  Royal  Decree.  Oct.  16,  I7M.  §  7 
(Reynqlds.  Bpanlsb  ft  Mexican  Land  Law.  54); 
Law  ot  July  11,  1884,  chap,  9,  ^  8  IRevnolds, 
Spanish  &  Mexican  Land  Law.  187);  Law  of 
July  22.  1863  (Hall,  Mexican  Uw.  174), 

In  any  view,  whether  treated  upon  the  prin- 
ciples applicable  to  a  voluntary  grant  or  as  a 
ELirchase  and  sale,  appellants'  contention  that 
'On  BIIhs  and  bis  parents  took  all  the  public 
lands  north  of  Casita  asone  tract  by  netesand 
bounds  conld  be  sustained  only  on  proof  of  a 
determination  of  aucb  metci  and  booitda  by 
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kctual  EurTej  and  dclifery  of  pOHieuioi 
corJiogly. 

Nflvnniuel  wos  tDiirucled  to  survej  7i  litios 
of  tbe  vDcaot  public  UdiIh  "  lilunteo  between 
tbe  Dorth  boucdnrj'  of  (be  niDcb  of  Caxila  nod 
the  west  boundflry  of  the  minion  of  Tumsc- 
ncori  and  Calabazas,"  slid  lo  mensiire  tbe  lend 
lirlwepD  tbe  nonb  bouodHrj  of  one  tract  nod 
the  wisi  bouodarv  of  another  n\aj  be  supposed 
to  invdve  conBiderable  difflciiUy.  However, 
tt  is  >ald  that  the  mlsaiOD  of  Tnmacacorl  and 
Culabaziu  U7  nortb  of  tbeM  lands,  aod  the  1 
Teyor  general  of  Arizona  was  of  opinion  Ibal 
tbe  claim  should  bind  the  raochoa  of  Caaila  nad 
CsletmzHS,  "with  the  easterly  and  westerly  lines 
M>  establixhed  as  to  include  exscily  71  square 
leii pies  and  2  caballerias."  Tbe  proceedines 
!±"8]  *Bbow  that  Naramuel  uoderslood  that 
Ihe  aale  wu  aot  to  be  of  a  pariirular  tract  for 
a  sum  in  gross,  but  of  •  apedflc  number  of 
(I1I0S  at  the  upset  price  Bxed  by  the  appraisal 
of  Ibose  sillos,  and  that  he  was  not  to  survey 
tbe  whole  of  an  existing  tract,  but  lo  delineate 
a  tract  containing  the  desired  number  ol  nltioa. 
With  that  uDdentanding  be  apparently  at 
templed,  partly  by  meaaurementR  and  partly 
I'y  coDJccture.  to  survey  a  parallelogram  of 
S40  cordels  by  333  cordel*.  vrblch  would  con- 
Inin  H  tiiios,  runuing  a  little  over,  and  so  far 
from  Intending  lo  Include  all  tbe  public  lands. 
he  coneulied  Ibe  party  "  as  10  bow  be  wanted 
the  Iflod  squared,  that  Is,  tbe  land  lo  come  to 
faim.  and  acted  00  bts  reply. 

Appellants  deny  that  Kavamael  laid  ont  a 
pBTallelogrBDi  containing  7^  silios,  and  lnii<t 
Ibat  instead  lie  desigcated  Ibe  houndanea  of  a 
trart  containing  all  tbe  public  lands,  being 
■omewhat  over  18  silloa.  They  say  that  tbe 
Donhnest  and  sontbwest  cornets  were  arrived 
at  partly  by  eftimalioD;  ibal  the  heiahl  of  the 

Sant  aa  described  was  449.R3  cords  and  not 
Ona  slated;  and  thai  the  diet n nee  from  the 
north  cross  monument  lo  Ibe  northwest  comer 
was  over  470  cords  Instead  of  BOO  Nsvamuel 
did  not  visit  Ibe  western  boundary,  and  Ihe 
southwest  corner  as  claimed  seems  an  tbe  evi 
dence  not  to  be  where  Ibet  corner  abould  be 
according  lo  the  litulo.  As  to  the  nonbwest 
corner,  Oury,  in  December.  1991.  could  find  no 
place  called  Calaveras  and  no  monument  200 
cords  west  of  the  north  cross  monument,  hut 
as  be  did  Bnd  an  old  monument  of  loose  mck 
470  odd  cords  west  at  Calabszns  pass,  snd  he. 
cause  of  Navamuel's  reference  to  the  Pajarlio 
mountains  in  Ihsl  coDDeclion,  he  concluded  to 
accept  that  moniimentas  the  northwest  comer: 
In  other  words,  be  fixed  on  a  point  I84  miles 
west  as  Ibe  point  Navamuel  placed  at  G  miles 
and  a  fracliou.  We  fear  thai  theae  spei-uls- 
tionc  .lid  iojustice  lo  Navamuel,  but  we  Ihinh 
they  made  it  quile  clear  that  to  apply  Ibe 
rules  of  meiea  snd  bounds  lo  tbe  entire  tract 
of  vacant  public  lands  Is  quits  inadmissible 
wben  taken  with  tbe  other  fact!  >nd  circuro- 

III  commoD-law  conveyances  the  words 
220')"moreor  leas,"  while  ■anmeilmen  ha  vine 
pracifcaMy  no  effect,  are  frequently  added  to 
preventlbe  precise  quantity  named  from  being 
conclusive  on  Ihe  parties,  aod  may  operate  lo 
make  a  aale  of  land  one  in  gross  instead  of  by 
Ib^  acre,  but  !bc  bare  fact  that  Navamuel  eell- 
mated  a  portion  of  bit  meiwireiDeDta  waa  not 


equivalent  lo  stamping  "  more  or  lesi"  on  lbs 
transaction  or  reoderiog  Ibe  speclfled  quantity 
not  of  its  essence. 

So  monuments  control  courses  and  dfatances. 
and  courses  and  diirancea  control  quantity,  liu' 
where  there  Is  uncertainty  in  specific  descrip- 
tioD  the  quantity  named  may  be  of  decieivi. 
weight,  and  necessarily  so  If  th<  Inlenlion  10 
convey  only  so  mucli  and  no  more  is  plain. 

These  considerations  need  doi  be  ebiborated 
or  tbe  eommoti-lun  casea  cited  examined,  inus 
much  aa  we  are  of  opinion  on  this  record  tbat 
tbe  nurnber  of  altios  specifically  named  waa 
controlling. 

How  much  land  was  appraised  and  sold  and 

CId  forT  Tbe  minimum  price  at  which  Ihe 
id  could  be  appraised  and  sold  was  $15  per 
altlo,  Tbe  price  paid  was  at  that  rale  for  ei- 
aclly  7^  aillos  aod  8  caballerias.  The  rnmmis- 
sion  to  Ihe  appraisers  was  for  tbe  appraiaemeDt 
of  7)  silios;  the  appraisement  was  lotli  silioa; 
Ibe  procuralor  fiscal  in  bis  review  of  the  pro- 
ceedinga  pointed  out  that  the  appraisers  had 
erred  In  taking  no  accoiiot  of  the  2  short  cab' 
alterias.  wbtcb  he  valued  at  G  reals,  and  10 
grains,  raisins  the  total  value  from  $U3.S0  to 
$113. 15;  Ihe  order  for  publication  of  notice  re- 
ferred lo  "tbe  silioa  surveyed  for  Don  Joafi 
Eliaa  and  Don  Francisco  Gonzalei"  as  "hav- 
\dz  now  been  appraised;"  and  the  notices  pub- 
lished were  for  the  sale  of  "H  silioa  and  3 
short  caballerias  of  land  appraised  at  (US,  1 
real,  and  10  grains."  The  order  at ri king  off 
and  selling  the  property  to  Ibe  purchasers, 
after  reciting  the  asaembllng  of  tbe  board, 
Slated  Ibat  Ibe  crier  having  announced  tbat  the 
7^  sitios  and  tbe  3  short  caballeHna  of  land 
were  lobe  sold,  and  Ibal  thereupon  tbe  agenlof 
Don  Jos6  Ellas  and  bis  parents  came  forward 
and  aealn  offered  thefUS,!  real,  and  10 grains, 
for  which  the  land  was  •appraised,  eou-|23(> 
tinued,  "and  tbe  midday  hour  of  12  havinf 
sounded,  for  Ibe  last  time  the  crier  said:  'Ooiug 
once,  twice,  three  times;  sold,  told,  sold;  may 
it  do  much  good,  good,  good,  to  Don  3oA 
Eli»«  and  his  parents,  Don  rranciscoOonulet 
and  Dofin  Bal  vanera  Redondo.'  In  these  terms 
Ibis  ac>  wn<(  lerralnnted,  and  there  was  pubbcly 
and  snlemnlv  sold  Ihe  H  sitios  and  S  short 
ra ballerina  of  land  for  raising  cattle  andborset, 
comprlsloe  tbe  vacant  public  lands  situated 
between  the  bounriariea  of  Casila  and  tboae  of 
the  mtsiion  of  Tumacacort  and  Calabflzas  In 
the  upper  Pima  country.  In  tbe  Jurisdiction  of 
tbe  town  of  Iraiiris,  for  the  sum  of  (118,  1 
real,  and  10  Ersins.  In  which  they  were  ap- 
praised."  It  is  true  tbat  in  the  translation  be- 
fore us  the  words  "compriaing  tbe  vacant  pub- 
lic lands"  are  used,  while  in  other  parta  of  the 
proceedings  the  specified  qtunlftv  is  described 
as  "contained  In'  or"comprised{n"  tbevacanl 
public  lands,  as  for  Instance  In  Ihe  eze<nitloB 
of  the  grant  Ibe  words  are  *'con1aiDed  In  tba 
public  lands  "  But  we  do  not  think  this  dif- 
ference, in  treoslation,  or  If  existing  in  tba 
original,  can  operate  to  make  thia  an  appraise- 
ment, advertisement,  and  sale  of  all  the  public 
lands  north  of  CNsila.  no  matter  what  (heir  ex- 
tent, but  that  these  proceedings  and  tbe  grant 
were  plainly  an  appraisement,  adTertlsemeot, 
sale,  purchase,  and  grant  of  tbe  •pecific  quan- 
tity of  71  sitios  and  2  raballerlaa  acant.  It  it 
certain  that  the  offlcen  bad  no  authority  and 
0.8. 
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did  Dot  intend  to  ie1I  78,^  Bcree  for  tbe  pur- 
cbue  price  of  32,744  acm;  Ihal  In  all  Ibe  pro- 
ceeding! the  tninucLion  nu  limited  to  71 
■itiox;  that  Nnvamuel  detennfaed  what  hbi 
needed  bj  Sllu  as  a  cattle  breeder,  rnsde  his 
aurveT,  approved  tbe  appraisement,  and  pub- 
liabed  for  bids  at  "■  belter  vsluBlion."  on  Ibat 
baais;  and  Ibat  the  Mexican  government  has 
constried  the  grant  in  llie  t«me  way  in  order- 
ing a  leaaivej,  and  IbereupOD  adjudicatitig 
Ibe  eice»  over  7}  slltos. 

Tbis  brjnga  us  to  canaider  wbetber  Juridical 
poBBeaaloD  was  delirered  to  Um  franlee  aa  »•- 
•erted  bj  appellanta. 

In  UniUd  Stabi  v.  Pieo.  73  U.  S.  B  Wail.  5Sfl 
231]  [18:  69BJ,  where  tbere  was  'aconceision 
byspeciQclMUDdarlea, and  tbe  words  "In  extent 
13  square  league*"  were  added  to  tbe  resotu- 
ItoQ  of  approval  of  the  departmental  assembly 
after  tbe  description  of  tbe  tract  ceded.  It  was 
held  that  these  words  did  not  create  alltnitatioD 
OD  the  quantity  granted,  as  they  were  evident- 
ly not  used  for  any  such  purpose,  but  merely 
indicated  a  coojectural  esilmate  of  the  quan- 
tity, and  Mr.  Juttiet  Field  observed  that 
"when.  In  Mexican  grants,  boundaries  are 
friven,  and  a  limitation  upon  the  quaoliiy  em- 
braced within  the  bouodsriea  is  Intended,  words 
eipressjn^  such  intenlion  arc  generally  used," 
and  that  in  case  of  doubt  as  to  Ibe  intention  to 
rede  all  llie  land  within  Ibe  desiKnaled  boun- 
daries, the  doubt  would  be  removed  by  tbe 
Juridical  poaseselon  delivered  to  tbe  gtanteea. 
which  "proceeding  involved  an  ascertaioment 
and  settlement  of  tbe  bnundaries  of  the  land 
granted  by  tbe  appropriate  ofBcers  of  tbe  gov- 


and  has  ail  the  force  and  efficacy  of  a  Judicial 
determination." 

In  Malarin  v.  Unittd  Statet,  68  U.  S.  I  Wall. 
283.  289  [17:  6tt4,  5G6].  JIfr.  Juttia  Field  again 
■peaking  for  tbe  couri.  la  settinii;  forib  the  act 
of  Jiiildical  poBseeelon  desrribed  In  tbe  eipedi- 
ente  in  Ibat  case,  said;  "Under  the  civil  as  at 
tbe  common  law,  a  formal  tradiii.m  or  livery 
of  seUin  of  the  property  was  necpssary.  Aa 
prellmtnar;  to  this  proceeding  the  boundaries 
of  the  queDtiljr  granted  had  to  be  eitablisbed, 
when  there  was  any  uncertainty  In  tbe  descrip- 
tion of  tbe  premises.  Meiisutements  and  see- 
Tegaiinn  in  such  case^.  therefore,  preceded  the 
fiaal  delivery  of  possession.  By  the  Mexican 
law  various  regulations  were  pre»cril)ed  for  the 
guidance  in  these  matters  of  tbe  magistrates  of 
tbe  vicinage.  Tbe  conditions  annexed  to  the 
grant  Id  the  case  at  bar  required  tbe  grantee  to 
solicit  Juridical  possession  from  tbe  proper 
Judge.  In  compliance  with  tbis  requirement, 
within  four  months  after  the  Issuauce  of  the 
grant,  bepreseoted  the  instrument  to  Ibe  Judge 
of  tbe  dlslricl.  and  requested  liini  to  designate 
a  day  tor  delivering  the  possession.  The  judge 
designated  ■  day,  and  dirocted  that  tbe  adjoin- 
ing proprietor*  be  cited,  and  tliai  measurers 
and  counters  be  appointed.  On  the  dajdesig- 
232]Daied  the  proprietors  appeared,  and  *tno 
meaaurera  end  two  cooDlera  were  appointed 
and  aworo  for  the  faithful  discbarge  of  their 
duties.  The  line  provided  for  tbe  measure- 
ment was  produced^  and  its  precise  length  as- 
certained. Tbe  measurers  then  proceeded  to 
meaaure  off  the  land,  the  judge  and  the  pro- 
prietors icooinpaDyiDg  tfaem.  The  meuure- 
Ml  U.S. 


ment  being  effected,  the  parllet  went  to  tbe 
center  of  we  land,  and  there  the  judge  directed 
the  srantee  to  enter  Into  tbe  possession,  wbicli 
be  did,  and  gave  evidence  of  tbe  fact  'by  pull- 
ing up  gnM  and  making  demonstraliou  aa 
owner  of  tbe  land.'  Of  the  varioua  steps  Ibiis 
taken,  from  tbe  appointment  of  the  day  to  tfaa 
final  act  of  delivery,  a  complete  record  wai 
kept  bj  Ibe  Judi;e.  and  by  him  transmitted  to 
the  grantee  after  being  properly  entered  upon 
the  'book  of  poBseasiOQs.'" 

In  Man  r.  SUiabaeh.  127  TJ.  8.  70.  80,  81 
[82:  51,  S4,  SB],  tbe  grant  required  tbe  grantee 
10  "petition  the  proper  judg«  lo  be  put  In  jurid- 
ical posseaslon  bv  him  in  virtue  of  Ibis  docu- 
ment, by  wbom  the  boundaries  iball  be  marked 
out.  on  tbe  limits  of  wblcb  be  shall  place  tbe 
proper  Inndmarki.  Tlie  land  now  granted  ia 
of  Ilie  extent  of  4  square  leagues,  more  or  lest, 
as  shown  by  the  map  which  accompaoies  ttia 
expetilente.  The  Judge  who  shall  give  him 
possession  ahall  have  It  measured  iti  conform- 
ity with  the  evidence,  tbe  surplus  that  resulta 
remaining  in  the  nalian  for  its  proper  use." 
This  requirement  of  tbe  grant  was  not  com- 
plied with,  and  this  court  said:  "The  grantee* 
were  not  invested  with  such  title,  and  could 
not  be,  without  an  oflBcial  delivery  of  posses- 
sion under  tbe  Mexican  government,  and  such 
delivery  was  not  bad,  and  could  not  be  bad. 


lie  lands  between  tbe  tMundarlea  of  Capita  and 
those  of  Tumatmcori  and  Calabazaa,'  was,  on 
January  7,  184S,  tbe  dale  of  the  eranl,  deliv- 
ered by  Ignacio  Lopex,  the  treasurer  general 
of  tbe  department  of  Sonora,  In  tbe  preaenca 
of  the  two  witnesses,  Antonio  Ternn  v  Peralta 
and  Joaquin  Unas,  to  the  grantees.  In  pumi- 
ance  of  the 'survey  made  Noveml>er  24,  [233 
1841,  and  foUowing  days,  in  the  presence  of 
Harceilo  Bonilla,  ine  coterminous  owner,  by 
which  survey  lbs  land  was  segregated  from 
tbe  public  domain." 

But  Ignacio  Lope*  was  not  a  Judicial  offlcer, 
and  had  no  autboritv  ti>  perform  a  Judicial  act; 
neither  Lopez  nor  tlie  attending  witnesses  nor 
the  grantees  were,  on  tbe'itb  of  January,  1841, 
upon  tbe  land,  nor  anywhere  near  It,  but  were 
at  the  city  of  Arizpe;  tbe  coterminous  proprie- 
tors were'  none  of  thetn  then  called  to  give  aa- 
seot  to  the  flnsi  net  investing  the  grantees  with 
title  and  possca^-ion,  and  there  was,  of  coura^ 
no  physical  act  on  the  part  o(  tbe  grantees  ac- 
cepting or  taking  posseaslon  of  Ibe  grant. 
The  attempt  of  counsel  Is  to  make  out  the  act 
of  Juridical  possession  by  referi'Qce  to  Ibe  data 
of  the  survey,  which  was  more  than  a  year  be- 
fore the  land  had  been  aold.  Ixiught,  and  paid 
for;  nor  was  tbere  at  any  time  any  pretense  of 
tbe  formal  delivery  of  possession  If  it  could 
have  been  dooe  by  anliclpation.  The  applica- 
tion. It  wilt  be  remembered,  was  for  a  resurvej 
of  Casits.  as  well  as  for  a  survey  o(  Ibe  public 
land  sought  to  be  acquired,  and  it  appeoia 
from  the  eipedieole  that  tbe  mission  of  Tu- 
ma<;acori  and  Calnbazas  was  represented  hj 
Don  Marcello  Bonilla  on  that  occasion.  And 
Navamuel  also  itys  (bat  "in  thia  manner  wa* 
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termluatfd  tbe  Biiirer  of  tbe  Tintit  public 
]>iidi,  which  include  H  «iiloa,  and  the  party. 
wben  It  tvBK  mule  known  to  him,  wu  Hiisfled 
■nd  underBtood  the  are*  It  enctnae*  and  whb 
warned  to  place,  lA  the  first  opportunity,  fixed 
mODumeDta  of  ttooe  and  mTtir."    Bui  It  Kill 


□  the  property. 

^.ewe  prep&red  to  accede  to  the  nig- 

^estloD  tbat  because.  Id  the  fioal  execution  of 
the  rniDt,  tbe  purcbaaen  were  cautioned  "to 
reatrict  and  limfl  tl]einiel*n  to  the  laod,  bold- 
fnga,  ineiea,  and  boundt  particularly  described 
in  the  hcreinbefoie  luaerled  proceedinga  of 
•arrey."  and  to  comply  wlih  the  laff  as  to 
monument*  at  their  boundary  termlDl,  there- 
fore it  la  to  be  interred  tbat  the  act  of  Juridical 
234J  poiaeMion  'had  already  taken  place, 
Ibnugh  not  dlaeloaed  by  NaTamueVa  report. 

Tbe  71  altioa  could  DDdoubledly  have  been 
located,  Juridical  poaaei^ioD  delUered,  and 
tnonumenta  of  itone  and  mortar  put  up,  and 
the  granieet  would  then  have  been  llmtred  to 
their  meiea  and  bounds  Iboa  aacetiaiDed;  hut 
the  grsDiPFt  did  not  do  thti,  knd,  to  lonjt  ai 
Ihcae  public  laoda  remained  tn  Mexico,  were 
liable  on  leaurvey  to  account  for  the  excen 
over  what  tbey  actually  bought  on  auch  terms 
as  the  KovernmeDt  impoaed. 

We  have  referred  to  tbe  proceedfnjfs  of  1883. 
18B0.  in  Mexico,  aa  fumUbiuK  perBuaslTe  erl- 
de-ice  of  tbe  proper  conslruetlou  of  lbi»  grant 
nuder  Mexican  law,  and  It  may  be  further  ob- 
served  iliat  the  adjudication  of  tbe  overplus 
required  the  location  ot  Ihe  ti  sltios.  which  lo- 


u  of  the  land  witbia  ita  JurfadlctloD.  In  this 
way  the  grant  was  lail^aed  by  the  receipt  of 
all  tbat  the  Rrantcca  bad  bouebt  and  wece  e~ 
titled  Lo  under  tbe  Mexican  law,  tbe  result 
to  the  overplus  Inuring^  to  Camon's  colenanta 
by  the  terms  of  his  peiition. 

In  any  view  do  reason  ts  perrelred  fordis- 


itulo,  and  as  the  laud  purcbai 
caled  at  the  dale  of  the  cesaioD,  tbe  United 
Stules  were  not  bound  by  the  treaty  lo  recog- 
nize the  claim  as  of  riebi,  nor  could  tbe  court 
of  prlrale  land  claim«  confirm  It. 

Tbe  fact  that  a  paralleloKram  of  S40  corriels 
by  322  cotdels,  makinir  "i  sllloa  and  S  cabal- 
lerlas.  if  correctly  measured  from  the  initial 


Mr.  Juttiee  Pcekluui  waa  not  a  member 
of  the  court  st  the  time  this  case  was  argued, 
and  took  no  p&tt  in  ita  decision. 


CALEB  W.  DVRH&K,  AppL, 


(8m  8.  a  Heporter^  ed.  SV-HU 
JvrMietwn  of  UiCtanrt. 

Ad  appeal  fmm  a  decrae  uodsr  TT.  8.  Re*.  BtaL 
I  mifi.  dlnnlMinB  a  bill  to  obt^u  a  patent  for  an 
Inveotfon,  oanuot  be  taken  to  tht*  oourt  on  tbe 
BTODud  tbat  '*lbe  ralldltr  ol  a  patent"  la  !■>- 
Tolved,  OT  that  tlie  matter  In  dispute  haa  a  mooer 
value  eiceedinK  l&.UOO.  aitt  la  not  capable  oI  b^ 
Idk  valued  in  moner- 

[Ho.  1».] 


APPEAL  from  a  decree  of  (be  Court  of  Ap- 
peals tor  the  District  of  Columbia  affirm- 
ing a  decree  of  (be  Supreme  Couit  of  Iliat 
district  dismissing  a  suit  broiijibt  by  Caleb  W. 
Durham  agaioai  the  CominisHiouer  of  Patents 
to  obtain  a  decree  aulhorlsing  such  commia- 
sioner  to  Issue  to  him  a  pateuL  On  nMtion  t» 
ttUmiu.     Ditmiued. 

below,  S8  Waab,  L.  Rep.  273. 

it  by  Mr.  Chief  Jvttia  FolUr; 


6  4916,  in  the  supreme  court  of  the  district  o( 
Columbia,  to  obisin  a  decree  auiborixing  the 
CommiBsioner  of  Palenls  lo  Issue  a  patent  t» 
bim  for  an  Improved  drainage  apparatus  for 
buildings,  Tbe  supreme  court  adjudged  on 
the  evidence  tbat  Durham  waa  not  entitled  to 
a  decree,  and  dismissed  the  bill,  whereupon  h« 
carried  the  case  by  appeal  to  tbe  court  of  ap- 
peals for  the  District  of  Columbia,  and  thai 
court  afflrroed  the  decision  of  tbe  court  below. 
From  tbls  decree  an  appeal  waa  taken  to  this 
court,  and  a  motion  was  made  lo  dismia*  the 
api>eal  for  want  of  jurisdiction. 

Section  4016  Is  a*  follows:  "Whenever  A 
patent  on  application  Is  refused,  either  by  lb* 
Commissioner  of  Paletils  or  bV  tbe  supreme 
court  of  tbe  District  of  Columbia  upon  appeal 
from  the  CommUsioner.  the  applicant  maj 
have  remedy  by  bill  in  equity;  and  tbe  court 
bavlnfccognizancelhereof,  on  notice  to  adveraa 
parties  aud  other  due  procecdinga  had,  mar 
adjudge  that  such  applicant  is  entitled,  accoro- 
Ingio  law,  to  receive  a  patent  for  hit  invenlioD, 
esapeclfled  In  hisclalm,  or  for  any  part  thereof, 
as  tbe  facta  In  tbe  case  may  appear.  And  suck 
adjudication.  If  it  be  in  favor  of  the  right  of 
Ibe  applicant,  shall  authorize  the  Commissioner 
to  issue  such  patent  on  tbe  applicant  filing  In 
the  Patent  Office  a  copy  of  Ibe  adjudication, 
and  olherwlte  complying  with  *lhe  re-  [230 


Hon.— jU  Cn  JuriMllctlon  fn  tJM  lAMIed  ataU*  Sit- 
pnmt  Court  ufisra  ftoibnil  oucMok  a  ' 
art  dmim  In  quoHon  stoCtiM;  trcolv 
lion,  see  notes  to  Martin  v.  Hunter.  tSfl:  I 
v.Itar.t-.tbb  aiidWilllanuv.Morrla,a:9n. 

At  to  ^rtadbulon  a!  Oe  tTntted  5tatei  Sitprmm 
Court  to  deditrc  Malt  la-a  ntrtd  oi  In  eoMW  irttA  tfoM 
Corutitvllon.'  torsoiae  ieenaot  itaU  cxurti  M  to  cms- 
ttnuiUm  ot  AaU  lotiw,  see  note  to  tyommerclal 
Bank  ot  tDlDciuiutl  i 
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qalKmenta  of  'f .  In  all  cue*,  whrre  tb«re  Is 
DO  opposing  psrcj,  s  copy  of  tbe  bill  ibnll  be 
i   ^_j  j[j^  CommUsioDcr;  sod  all  Ibe  -- 


SectloD  6  of  the  set  eitsbltsbtoK  tbe  court 
of  nppeilB  of  Ibe  Diilrlct  of  ColiimblH  and  for 
oiber  purpoHer,  *pproved  February  6,  1893  (27 
8tsl.  at  L.  4S4,  cbap.  71)  proildee:  ' 

"Sec.  n.  That  say  fiDSlJudgmeDt  or  decree 
of  Ibe  said  court  of  appeals  tnay  be  examined 
and  affirmed,  levrrsed,  or  modifled  by  tbe  Su- 
preme Court  ol  the  United  States.upon  writof 
error  or  appeal,  In  alt  causes  in  wbich  the 
mailer  Id  dispute,  eicluilve  of  cosls,  sba]l  ex- 
ceed lbs  Bum  of  $5,000,  in  tbe  tame  maDcer 
and  under  tbe  same  reftulalloDi  aa  berelofore 
provided  for  In  caaea  of  wrila  of  error  on  judg- 
ments ni  appeals  from  decrees  rendered  in  tbe 
•uprrme  court  of  the  District  of  Columbia; 
and  alw  in  casea,  wllbout  regard  to  the  sum  or 
Tuliie  nf  Ibe  mRlier  to  diapurc,  wherein  ta  In- 
Tolved  the  validity  of  any  patt-nt  or  copyrieht. 
or  In  which  is  drawn  [a  quesiion  Ibe  Tsildlty 
of  a  trenty  or  aiaiule  of  or  an  authority  exer- 
ciN-rt  under  the  United  Slatea." 

Tbe  act  of  March  8, 1685 123  Btat.  at  L.  44S, 
cbap   365),  reeds  ibusr 

'■Tlinl  no  appeal  or  writ  of  error  shall  here, 
after  be  allowed  from  any  judgment  or  decree 
in  any  suit  at  law  or  In  eijulty  In  the  su 
preme  court  of  the  Diattii:!  of  Columbia,  or  in 
the  supreme  cnurt  of  any  of  tbe  ivrriloiies  of 
tbe  United  Btntes,  unless  tbe  matter  in  dispute, 
eiclusive  of  coats,  sball  exceed  Ilie  sum  of 
15.000. 

"Sec.  £.  Thatthe  nrecedlngsectinushallnot 
apply  to  any  case  wberein  isinvolTcd  the  Ta 
lidily  of  any  patent  or  copyrlfrbt.  or  In  nbicb 
Is  drawn  tn  qut-stloD  the  Talldilj  of  a  treaty  or 
Blotule  of  or  an  autboriiy  exercised  under  the 
United  States;  but  tn  all  such  cuses  an  appeal 
or  writ  of  error  may  be  brou^rbt  without  regard 
to  tbe  sum  or  value  in  dispute." 

Jfr.  IiSTtn  H,  Cftmpbell  for  appellee,  In 
favor  of  motion  to  dismiu, 

Xtettrt.  J.  Not>  HcGill  and  Don  H. 
Dleklnaon  for  appellant.  In  opposillon  to  mo 
tlon. 

2371  •■*''■•  HiV/ /uKiM  PuIUr  delivered 
(be  opinion  of  Ihe  court: 

Appeals  to  this  court  from  Ihe  court  of  ap- 
peaia  of  tbe  District  of  Columbia  are  governed 
by  §  8  of  the  act  of  Februsry  9,  1888.  .  It  Is 
eseenlial  (o  our  jurisdiction  tbat  it  should  ap- 
pear tbat  the  mailer  in  dispute  in  tbe  courts 
below  was  money  to  aii  amount  exceeding 
$5,000,  exclusive  of  costs,  or  some  right,  the 
value  of  nbicb  could  be  ascertained  in  money 
BDd  exceeded  tfaal  sum;  or  tbai  tbe  validity  of 
a  patent  or  copy  right  was  involved;  or  that  Ihe 
validity  of  a  treaty  or  statute  of  or  an  author- 
ity exercised  under  the  United  States  was 
drawn  in  question.  Cniled  Slate'  v.  Sti/nmur 
i'Sma  Carolina  v.  Seymour")  158  U.  B.  333 
[38:742].  and  cases  riled. 

Tbe  question  here  was  whether  Dnrbam  was 
"entitled,  according  to  law,  to  receive  a  patent 
for  his  Invention,  as  specified  In  bis  claim,  or 
for  any  part  tberaof,  as  tbe  facta  in  tbe  case 
»1  U.S. 


may  appear."  Wbat  Durbam  soueAit  wa*  to 
obtain  an  adjudlceiioD  aulborizing  tbe  Com- 
missiooer  of  Patents  to  issue  a  patent  to  btm, 
and  the  matter  In  dispute  was  wbelber  Dur- 
ham was  entitled  to  a  patent  a«  for  ■  patenta- 
ble invention. 

Durham  had  presented  bis  application  for  a 
patent,  filed  in  due  form,  to  Ibe  comreisalonn 
of  patents  in  accordance  with  U.  B.  Rev.  SUL 
!i  4888,  which  application  was  rejected  by  ib« 
Commissioner,  and  tbereiipon  be  appealed  to 
the  supreme  court  of  Ihe  District  of  Oulumbia 
in  general  term,  which  afQrmed  the  decision 
of  tbe  Commlasloner.  He  then  filed  this  bill 
in  equltv  Its  accordance  with  U.  8.  Rev. 
Stat.  ^  ^915.  and  although,  aa  remarked  by 
Mr.  Juttiet  Blatcbford  in  Oondv  v.  Marble, 
122  U.  S.  482,  489  [RO;  1223, 12S4];  It  la  "a  suit 
according  to  Ihe  ordinary  courae  of  equity 
practice  and  procedure,  and  ii  not  a  technical 
appeal  from  the  Patent  Office,  nor  confined  to 
the  case  as  made  in  tbe  record  of  that  oRlce, 
but  Is  prepared  and  beard  upon  all  compeleni 
evidence  adduced  upon  the  whole  merits,  yet 
tbe  proceeding  Is.  in  fact  and  necessaritj,  apart 
of  the  application  for  the  patent."  Considered 
In  this  liebt  it  is  clear  (hat  the  validity  of  a  pa- 
tent was  not  involved.  And  we  mav  add  that 
It  appears  lo  us  to  be  •quite  Inconaist.  [238 
ent  with  Ibe  intention  of  Congress  for  this  court 
to  take  jurisdiction  on  appeal  of  applications 
for  patents  in  view  of  the  provisions  in  relution 
to  appeals  from  Hie  circuit  courts  of  appeala 
under  tbe  act  of  Harcb  8.  1891  (26  Btat.  at  h. 
829,  chap.  B171;  United  Btatet  v.  American 
BeU  TrlepA.  Co.  159  U.  S.  648  [fnte.  855], 

The  matter  in  dispute  was  not  money,  and 


and  appearing  lo  ba  of  (be  requisite  pecuniary 
value, 

The  answer  to  this  Inquiry  requires  the  ap- 
plication of  the  settled  and  necessary  principle 
that  Ibe  matter  in  dispute  is,  as  was  said  by 
Mr.  Jvitia  Field  in  Lre  v.  Wntton.  68  U  S.  1 
Wall  387,  339  [17;  557.  563],  "the  subject  of 
the  litigation— the  matter  for  which  the  suit  is 
brought."  and  that  matter  here  was  tbe  ihsue 
of  a  patent,  tbat  Is,  au  application  to  tbe  court* 
below  to  bold  ibe  alleged  Invcniion  palentabia 
and  authorize  a  patent  to  be  issued. 

It  is  true  that  "the  discovery  of  a  new  and 
useful  improvemeni  is  vested  by  Isw  wilb  nn 
inchoate  right  to  lis  eiclusive  use.  which  he 
may  perfect  and  make  absolute  by  proccrdms 
in  tbe  manner  which  Ibe  law  requires,"  and 
(bat  an  assignment  may,  under  circumslanroa, 
lie  made,  nbicb  will  operate  upon  the  perfect 
legal  title  whlcb  the  discoverer  bad  a  lawful 
right  lo  obieln.  as  well  na  upon  (be  Imperfect 
and  incbonie  interest  which  be  may  actually 
possess.  QaylfT  v.  Wilder,  51  U.  S.  10  How. 
477.  493  (18:  G04,  610]. 

So  righls  growing  out  of  an  Invention  may 
be  sold,  whether  the  sale  io  any  case  carries 
with  it  anything  of  value  or  not,  Hammond 
V,  Ma»on  dt  B  Organ  Co.  92  U.  S.  724,  738 
(23:  767,  769].  But  "unliltbe  palei.tU  issued 
there  is  no  property  right  ID  it.  that  is,  no  such 
right  as  the  inventor  can  enforce.  At  all  events 
there  is  no  power  over  ita  use,  which  ii  one  of 
the  elements  of  tbe  right  of  property  in  aoy- 
iruip.''  ifonA  V,  Niettolt, 


(liing  capable  of  o< 
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128  U.  S.  80S,  818  [82:  S38,  Mil:  Broirn  v. 
Dvehftne,  60  U,  8.  19  How.  198  [16;  588], 

Tbe  righl  to  appl^  for  a  paleot  was  being 
■nlled  of  In  rbis  proceeding  and  the  InTentiou 
cannot  be  regarded  tor  JuriMllctiooa]  purpose! 
Minltself  properly  or  arlrtt  of  property  hsT- 
tng  an  actual  value  aiucepubte  of  eallmaUoii  In 
money. 

230]  'Whether  tbe  alleged  Invention  was 
paienisble  or  not  waa  ibe  quettton.  and  tbni 
i|uestion  bad  no  relation  to  iia  value  in  money. 
1(  tbe  invenlfoD  were  not  pnteniable,  Dutbnm 
bad  suffered  no  loss;  if  Ibe  iDieniion  were  pa- 
tentable, It  was  not  material  wbelber  it  bad  or 
had  not  a  money  value. 

Tbe  bill,  properly  enough,  doea  not  allege 
that  any  sum  of  money  wai  Id  dispute,  altbough 
there  are  avermeDti  that  the  value  of  tbe  lu- 
Teolion  ia  geoeratly  recognized,  and  that  sun- 
dry peraoDS  are  derlviog  large  prnflls  in  mak 
lug  tbe  device  aoiigbt  to  be  patented.  Evidence 
of  that  kind,  Ibougb  not  controlllog,  is  aome- 
timea  Introduced  In  snila  on  pateota  aa  indica- 
tive of  invenllnn  in  Ibe  production  of  new  end 
beneficial  reaulli,  but  It  la  not  relevant  here. 
DOT  are  the  affldavita  preaenled  on  the  question 
of  value  If  the  patent  were  framed.  Tbe  mat- 
ter In  dlapule  must  have  actual  value,  and  that 
cannot  be  (upplted  by  apecnlation  on  tbe  poa- 
aiblllty  that,  in  a  given  case,  an  inTcniion 
■nisbt  be  held  patentable. 

fn  apaTTou  V.  51rCTifl.  70  V.  8.  8  Wall  97 
[\»:  4U[,  jiirlsdiclioo  was  auslelned  on  the 
ground  that  a  mioing  claim  acquired  under 
mining  rulea  and  cuatoma  recognized  by  tlie 
lawe  of  the  territory  o(  Sevnda,  though  the 
land  where  it  had  existed  bad  never  been  sur- 
veyed and  brought  into  market,  might  be  the 
luoject  of  estimate  Id  money:  tbat  tbe  claim 
might  pcrhapa  have  existed  under  tbe  former 
governmenia  of  Spain  or  Mexico,  and  tbat, 
moreover,  mining  interests  apart  from  tbe  tee 
almple  rights  in  llie  soil  existed  befnre  tbe  act 
of  Congress  of  February  37,  188S,  under  the 
Implied  sanction  of  the  Federal  government. 
Tbe  distinction  between  that  caae  and  the  — 
before  us  Is  obvious. 

We  are  of  opinion  that  the  matter  In  dispute 
In  this  case  was  not  capable  of  being  valunl  In 
monev,  and  tbat  tbe  appeal  must  bedlsmiued. 
It  is  suegeeled  that  Jurisdictlnn  was  enter- 
tained io  Gandv  V.  Mafkf.  Ui  C.  H.  «3  [BO: 
12231;  HiU  v,  Woottfr.  182  €.  8.  608  [88:  WJl; 
and  Morgan  v.  DanitU.  158  U.  S,  120 [SB:  RG7], 
to  tbe  contrary  of  the  conclusion  at  which  we 
have  arrived.  But  Morgan  v.  Danielt  and 
Bill  1.  Wonrter  were  appeals  fiom  circuit 
cotirts  taken  before  tbe  passase  of  the  Judiciary 
act  ot  Harcb  8, 1801,  and  wbeo  C.  S.  Rev.  gist. 
240J  g  690.  was  in  force,  wbich  'allowed  ap' 
peals  from  tboae  conrii  irrespective  of  tbe  sum 
or  value  of  tbe  matter  in  dispute  in  cases 
"touching  patent  rlghla,"  and  while  we  admit 
that  a  patent  risbt  doea  not  exist  while  the  pro- 
ceedlog  to  obtain  it  Is  pending,  yet  we  think 
tbat  such  a  proceeding  constltuteda  case  touch- 
ing pateut  rights  within  @  ^0.  And  Gnndg  v. 
MariiU  was  an  appeal  from  Ibe  lupreme  court 
of  tbe  District  of  Columbia  taken  before  tbe 
passage  of  the  act  of  March  3. 138S.  and  wben 
the  final  decrees  ot  that  court  could  be  revised 
by  this  court  on  appeal  In  tbe  same  manner 
and  under  tbe  asiaa  legulatlOBa  u  decreca  of 


circuit  courts.    U.  8.  Rev.  SUL  §  70S;  D.  a 
Rev.  Stat.  §  B46. 
Appeal  ditmiucd. 


HBRHASIT  R.   BAX.TZBR,   P^.  in  Err., 

STATE  OP  NORTH  CAROLINA. 
{Bee  a.  C  Beporter'i  ed.  UO-Ut.) 


L  Tbe  repeal  at  a  constltuttooalprorliloD  wbich 
^ve  the  court  Jurisdiction  to  bear  olalms  against 
tbe  stale,  and  maklnrrtbedeclafun  merelr  recom- 
meailatorr  to  tbe  lectslaturs,  and  deaT'nK  tba 
right  to  an  eiecutloa  thereon,  does  not  Imnalr 
the  oblivation  of  a  ooDtraot  wllii  peiaons  boldlnr 
claims  avalnac  tbe  state. 

,  An  ermneous  decWon  to  the  effeot  that  a  oon. 
siitutinnal  pruvlalon  fflvlnir  a  oourt  power  to 
hear  dalma  afloat  the  state  hiis  been  repealed 
do(4  not  Impelr  the  obllvatlon  ot  a  contract,  l[ 
that  would  not  be  Impalrad  br  the  actual  repeal 
ol  the  provision, 

[No.   08.] 


IN  ERROR  to  tbe  Supreme  Court  of  the 
Stale  of  North  Carolina  to  review  a  judg- 
ment of  that  court  dismissing  a  ault  brought 
by  Heimaon  R.  Baltirer,  plaintiff,  against  the 
state  of  North  Carolina,  for  tbe  recovery  of 
the  amount  of  coupons  of  bonds  issued  under 
tbe  ordinaoce  of  t  he  Constitutional  ConveDlloD 
o(  1868.    4Jffrw«I. 

The  facta  are  staled  In  tbe  opinion. 

See  same  case  below,  104  N.  C.  86S. 

Mr.  Simon  St«m«,  for  plHlniiff  in  error; 

It  was  error  tor  tbe  supreme  court  of  North 
Carolina  to  conatrue  tbe  constitutional  amend- 
ment a>  a  limitation  or  withdrawal  of  jiiria- 
diction  from  Ifaal  court  and  to  thereby  defeat 
the  consideration  of  plaintiff's  claim  and  hia 
procuring  such  Judgment  end  limited  power 
of  enforcement  as  tbe  Constitution  of  the  atate 
of  North  CarollDa  had  secured  to  bim. 

Baltur  V.  StaU,  101  N.  0.  26S;  Son*  v. 
8lclt,  84  N.  C.  862, 

The  adoption  of  this  constitutional  amend- 
ment la  not  an  exercise  of  the  right  of  a  elate, 
belne  a  sovereignty,  to  prescribe  the  conditions 
under  which  it  can  be  sued,  or  to  withdraw 
altogether  Ita  conaeni  to  be  sued  in  Its  own 
courts:  and  It  was  error  for  the  alaie  court  to 
constnie  the  enactment  of  the  constitutions! 
amendment  to  be  an  Instance  of  the  eierclM 
ot  such  right. 

Betri  T.  Arieaniai.  61 U.  S.  90  How.  627  (IB: 
991);  Be  Agtrt.  128  U.  8.  U9  (81;  216). 

il(nw.—jlM  to  eootraeli,  Vietr  tnlervretaOataHi 
notldUw.  see  note  Bell  t.  Bruen.  11:  m. 

At  tf  vifiat  lams  an  wrfdL  o*  Impatrina  oMtoaXoe 
at  tontraett.  aee  note  to  Fletober  r.  Peck,  8:  IK. 

Ai  to  tcAen  nae  MahOe  of  UiHlloNoni  Impair*  uHt- 
oation  of,  see  note  to  Soshkonons  v.  Bunon,  Mt 


t8SS. 


Balteer  ▼.  Btats  or  Hoktb  Cabouna. 


Sil 


ImmuQltT  from  anlti  can  be  lecured  wf tbout 
(tDPulrlDg  Ibe  oblijctttloQ  uf  coniracU. 

hnndater  t.  Ortenhtmi  ["  Virgiiiia  Coupon 
Catt^')  114  U.  8.  270  (S9:  186):  Hant  v.  Lovi*i- 
■aiw,  1S1  U.  S.  1  (38:  842):  JVorM  Co'o'tna  t. 
TtmpU,  1S4  U.  B,  23  (S3:  B49|. 

The  ameDdment  to  g  6,  srt.  1,  of  tbe  Coaititu- 
tlOD  of  Nonh  Carulins  Impairs  the  obligation 
of  coDlrac's.  i*  la  conflict  wlib  the  ConstlCuLlon 
oribeUoiied  States,  and  ie  therefore  lotellj 
DuU  aod  void,  and  it  was  error  for  tbe  slate 
court  to  bold  it  otherwise. 

Qnen  v.  Biddtt.  21  U.  B.  8  Wheat.  1,  84  (5: 
547,  BOS);  Avnaon  v.  Kintit,  4S  U.  8.  1  How. 
811  (11:  148);  Pianterf  Bank  T.  Sharp,  47  U. 
S.  S  How.  811  (13:  461). 

Any  )bw  pasaied  by  a  stale  withdraniog  from 
Its  ofaceia  the  power  of  carrying  out  tbe  con- 
tract embraced  la  lla  bcndi  and  coupons  oi 
«eTtlBnte8  of  indcbiednew  is  aoconsiitutlonal 
«simp«lrlDg  the  obligatloD  Itiereof. 

Lavinana  y.  Jumel.  107  D.  8.  711  (27: 448); 
Anioni  v.  Qreenhow  (107  U.  8.  768  (27;  40d|; 
Bartman  T.  Qrunhow,  1U3  TJ.  8.  S73  (36: 
971);  fitindexttr  v.  GrrenJttnt  ["Virginia  Cou- 
pon Oish")  114  n.  8.  270  (29: 186). 

Tbe  prorisloD  of  tbe  Federal  CoDsttlutlon 
regarding  tbe  trnpairment  of  tbe  obliKalion  of 
coutracta  applies  equally  to  contiacla  by  state 
Aod  to  coDliacta  by  individuals, 

Ilagood  v.  !>imthem,  117  U.  S.  63  IZS;  I 
Sam  T.  Lcuitiana,  134  U.  S.  1  (S3:  844);  United 
mala  V.  A'ete  OrUani.  108  U.  3.  858  (26:  896). 

It  isasainst  tbe  rules  both  of  law  and  of  rea- 
son to  sdmit  by  implicalloo  In  tbe  conatructioa 
of  a  contraot  a  principle  which  goes  in  destruc- 
lioD  of  it. 

MvrrafS.  CharlttUm,  H  C.  S.  433(34:  716); 
D»  Viff-ier  v.  ifrie  OrUan$.  16  Fed.  Rep.  11; 
United  Stale*.  Foott.  w.  Howard  County  Ct. 
SFed.Bep.  1:  Ne>e  England Mor to. SecuT.  Co. 
T.  Wadf,  S8  Fed.  Rep.  265. 

In  this  case  tbe  reiuedy  furnished  by  tbe 
state  Hgaio^t  ilsell  was  iocorporated  into  tbe 
stale  CoDBlilutiOD  by  Ihe  same  cousdtutiooal 
convention  Ihal  authorized  the  Issue  of  plain- 
tiff's  bond. 

Any  Btiempted  amendment  to  tbe  Consttiu- 
llon.  therefore,  which  either  directly  or  by  In- 
ference takes  away  this  remedy,  impalra  the 
obligation  ot  tbe  contract. 

MempkU  d  0.  R.  Co.  t.  TminettM.  101  U.  8. 
eST  {-iS:  960);  Simlk  A  Sorth  Ala.  S.  Co.  t. 
Alalximn,  lOl  D.  S.  883  (26:  978). 

This  court  will  construe  for  iiaelf  tbe  pro- 
visions of  a  slate  constitutional  or  staiuiory 
«naclinent  which  is  claimed  to  be  in  conflict 
with  Ibe  Federal  Conslitiitlon,  and  will  not 
follow  the  decisions  of  the  stale  courts  on  a 
<jiaesilon  of  such  construction. 

MeGahty  v.  Virginia,  186  0.  8.  663  (34: 804); 
Dtlmat  V.  Merchant^  Uut.  Int.  Co.  81  IT.  S.  14 
"WalL  661  [80:  767). 

Tbe  only  question  befote  this  court  la 
whether  the  fjorth  Carolina  coostitulional 
amendment  does  or  does  not  conflict  with  tbe 
raderal  Constitution. 

IkSa-a»ntrt  t.  OaiUard,  1B7  U.  S.  216  (»3: 
US);  Battii  v.  BoUei,  160  U.  S.  861  (87:  1111). 

Theamountinvolved.or  value  ot  the  matter  1q 
dlninte,lsDot  a  Jurladlctional  fact  In  tblscase. 

Bvel  V.  Fan  Sett,  21  U.  8.  8  Wheat.  812  (5: 
4M). 
tOl  U.  &  U.  a.  Book  4a  4 


Jtettr*.  Jama*  E.  Shaphard.  Charlea 
H.  Buabaa,  and  F.  I.  Otbomt.  Attorney  Qeu- 
eral  of  iNorth  Carolina,  tor  dereudant  in  error: 

This  is  an  attempt  on  the  part  of  Ihe  plaintiff 
in  error  to  obtain  a  decision  of  this  court  as  lo 
the  validity  ot  the  state  consillational  amend. 
meat  In  respect  to  its  prohibition  upon  Ihe  leg- 
islature to  levy  taies  to  pay  any  portion  ota 
certain  class  ot  state  bonds,  which  embraces 
the  claim  of  tbe  plaintift  witliout  a  vote  of  tbe 
people.  No  such  question  was  decided  by  the 
Slate  supreme  court.  It  simply  decided  that 
its  recommeodatory  Jurisdiction,  as  to  such 
claims,  had  been  taken  away, 

Bteri  V.  Arkaniai,  61  U.  8.  20  How.  627 
(IS:  091). 

The  construction  and  interpretation  ot  a 
state  supreme  court  of  lis  own  Constitution  and 
laws  is  oindinc  upon  ttiis  court  and  therefore. 
unless  some  Fedeml  question  Is  in  vol  vud,  lbs 
decision  of  tbe  Rupreme  court  of  NortL  Caro- 
lina that  the  said  constitutional    ameudineni 


this  court. 

Be  SaimuTt  v.  GniUard,  127D.  8. 316(32:135). 

The  real  and  only  poinl  before  this  court  la 
whether  tl  was  competent  for  the  state  to  with- 
draw Ita  permission  lo  be  sued  U  provided  by 
the  clause  conferring  recommendatory  jurisdio- 
tloQ  upon  Its  supreme  court. 

Uemvhit  ±  C.  R.  Co.  v.  Tenneutt.  101  U.  8. 
337  (25:960);  North  Carolina  v.  Ttmple,  IH4 
U,  8.  32  (33:  831);  Btnt  v.  I^nutMiana.  134  U. 
S.  1  (33:  (544);  South  &  North  Aia.  B.  Co.  v. 
Alabmin,  101  U.  S.  833  (35:  973);  Be  Jyeit. 
128  U.  S  413(81:316). 

Tbe  said  amendment  contains  no  proviE^hn 
which  Impalra  the  contract  embraced  nitbin 
Ita  terms. 

Eduard*  v.  Eeartej/,  96  D.  S.  695  (24:  793); 
TMvieiana  v.  Sea  Orleane,  103  U.  8.  203  c^O: 
132):  l/niUd  State*  v.  tjuint]/,  71  U.  S.  4  Wall. 
53.1  (18:  408). 

The  obligation  of  a  contract  U  the  law  which 
binds  the  ptulles  to  perform  their  agreement. 

Slurge*  v.  OrowniTiifiield,  17  U.  8.  4  Wbeat. 
132  (4:  S29>;  Ogden  v.  Savnder;  33  U.  S.  13 
Wbeat.  318  (6:  607);  DartmouiA  College  v. 
Woodviard,  17  n.  8.  4  Wlieal.  518  (4:  639); 
Wiilker  V.  WMUhtad,  88  U.  8.  16  Wall.  S14 
31:  857). 

*Mt.  JviUm  WUt*  delivered  the  [241 
opinion  of  the  court: 

By  an  ordinance  ot  the  Constitutional  Cod- 
venlion  of  the  state  of  North  Carolina,  held  Id 
1868,  certain  bonds  were  authorized  to  be 
Issued  inald  oftlie  Chatham  Railroad.  Whilst 
there  was  some  question  raised  on  the  suljjtct. 
In  tbe  discussion  at  bar,  It  may  be,  for  (he  pur- 
poses of  ibiscase.  conceded  tbat  at  the  time  the 
ordinance  authorizing  the  bonds  was  passed, 
section  II,  article  4,  of  Ibe  Cunstilution  of 
North  Carolins,  adopted  in  ISOS,  was  in  exist- 
ence, and  was  aa  follows: 

"Claim*  agaiiul  the  itate. — Tbe  aupremv 
court  aball  bare  original  Jurisdiction  lo  bear 
claims  ai^alnit  tbe  stale,  but  its  decision  shall 
be  merely  recommendatory.  No  process  In  the 
nature  of  execution  shall  Issue  ibereun:  Ibey 
shall  be  reported  to  tbe  next  session  of  tbe  gen- 
,  eral  assemnly  for  ita  action." 


ovGoo^Ic 


S41-344 


BuFRBn  CouBT  ow  THE  UyiTKD  Statm. 


Oor.  Teux, 


In  1679  an  smenilmeDt  to  tbe  CousliluMon 
of  Nortb  Carolina  waa  aubmltled  by  the  Icgia- 
laiute  oT  tbai  eiale  to  tbe  people  tbeteof,  and 
tbJH  nmendment  was  ratiSed  bj  a  popular  vole 
Id  1S80.     It  ia  aa  follows: 

"Nor  aball  tlie  general  asseinbl;  aasume 
or  pa;  or  auiborize  tbe  colleciion  of  any  tai 
to  paj,  either  directi;  or  indirectly,  eipre^ped 
or  implivd,  any  debt  or  bond  incurred  or  Issued 
bv  BOtbority  of  tbe  conventloD  of  the  year 
I'etiH,  nor  anv  debt  or  boud  Incurred  or  is.oiied 
by  tbe  legislfttitreof  tbe  year  UBS.  eitbei  at  tbe 
■pecial  sesalon  of  tbe  year  1888  or  at  It^  ream- 
lar  eeesioos  of  tbe  years  166»-GB  and  IBIJS-TO, 
except  tbe  bonds  Issued  to  fund  tbe  interest  on 
tbe  old  debts  of  tbe  slate,  uuleaa  tbe  prnpoeiog 
to  pay  the  same  iball  have  first  been  submllled 
to  Ibe  people  and  by  Ibem  ratified  by  ibe  vole 
of  »  majority  of  all  the  qualifltid  voters  of  Ibe 
»lale  at  ft  regular  electloo  held  for  tbat  pur- 
pose." 

After  tbe  IncorporaltoD  of  this  amendmeiit 
la  Ibe  Conatiiution  of  tbe  state,  tbe  plaiotlfT  iu 
error  commenced  in  tbe  supreme  court  of 
Notlb  Carolina  an  action  against  Ibat  state  for 
tbe  recovery  of  Ibe  amount  of  interest  due  on 
coupons  forming  part  of  certain  bunds  which 
had  been  issued  under  the  ordinance  of  tbe  Con- 
242]  stiiuiional  Convention  of  1BI38. 'above 
referred  to.  The  attorney  geueral  of  Ibe  slitle, 
reserving  all  its  rl(;bls  to  plead  to  the  Jurisdic- 
tion, answered,  denying  both  Ibe  existence  aud 
validity  of  tbe  bonds  and  coupons  dec laicd  on, 
■nd  pleading  the  slalute  of  limitations  of  three 
and  ten  years.  Thereupon  a  raolion  was  made 
by  the  ailomey  general  on  behalf  of  tbe 
slate  Id  distntsa  the  action  for  naot  of  juritdic- 
tton.  This  morion  prevailed,  the  court  refer- 
ring, as  Its  grounds  for  disnii«sing  tbe  suit,  to 
the  reasouB  assigned  by  it  in  the  pref  loua  cases 
of  Hor:e  V,  Slntt.  S4  K.  C.  «e2,  and  Ballur  v. 
Stole.  104  S.  C.  26S.  The  cases  thus  referred 
to  held  that  the  power  of  tbe  court  lo  recom- 
mend claims  lo  the  tavorable  conaideration  of 
tbe  legk'lature  bad — guead  claims  idenlical  in 
legal  nature  wKh  the  coupons  sued  on — been 
repealed  by  tbe  cons'.ilulional  amendment  to 
wliicb  weharerefeired,  and  tbat  the  court  was 
villiinut  jurisdiction  to  render  judgment  of 
recommendation  on  ■  claim  agsfoat  tbe  stale 
■when  its  validity  waa  denied  by  the  stale  Con- 
■liiullon.  To  the  Judemeut  lb ue  rendered  this 
writ  of  error  Is  prosecuted. 

In  Mtmphit  A  0.  R.  Co.  v.  Ttnntnee,  101  D. 
8.  B3T  [^5:  MO),  tbis  court  was  called  upon  lo 
determine  whether  Ibe  repeal,  by  a  state,  of  a 
■tatutory  provision  aulboiizlDg  itself  to  tje  sued 
In  lie  own  courts,  but  which  gave  no  power  to 
tbe  courta  to  enforce  tbeir  Judcmeots,  and 
which  enacted  tbat  when  such  judgments  were 
rendered  the  money  could  only  be  obiained 
through  an  appropriation  by  the  legislature, 
vras  an  impairment  of  the  obligation  of  a  con- 
tract entered  Into  by  the  slate  whilst  the  au- 
thority conferred  bythe  statute  was  unrepealed. 
In  speaking  on  this  subject  tbla  court,  by  Mr. 
aiuffJuftw  Walte.said: 

"The  question  we  have  to  decide  la  not 
whether  tbe  state  Is  liable  for  tbe  debts  of  tbe 
bank  to  the  railroad  company,  but  whether  it 
can  be  sued  In  lis  own  courts  to  enforce  that 
liabilily.  Tbe  piinciple  la  elementary  that  a 
■tale  cannot  be  sued  la  ill  own  courts  without 


I  its  consent.  This  te  a  prlrflege  of  so*ereignty. 
It  is  conceded  that  when  Ibla  ault  was  wgun 
Ibe  slate  had  withdrawn  its  consent  lo  beaued, 
and  iho  only  question  now  lo  be  determined  fa 
whether  that  withdrawal  Impaired  the  |243 
obligsiiou  uf  the  contract  which  tbe  railroad 
company  seeks  to  enforce.  If  it  did,  It  waa 
iooperalire  so  far  as  Ibis  suit  is  concerned,  and 
the  original  consent  remains  in  full  force  for  all 
the  purposes  of  tbe  particular  contraci  or  lU- 
bilitv  hens  involved. 

"The  remedy,  which  ia  protected  bv  tb« 
contract  clause  of  the  Constitution,  fs  aome- 
tbing  more  than  tbe  privilege  of  having  a  cluitn 
adjudicated.  Mere  judicial  inquiry  into  tbe 
rigbts  of  parties  is  not  enough.  There  must 
be  the  power  to  enforce  Ibe  results  of  such  an 
Inquiry  before  there  can  be  said  lo  be  a  remedy 
which  tbe  Consiiiution  deems  part  of  a  coo- 
iTBCt.  Inquiry  Is  one  thing;  remedy  another. 
Adjudication  la  of  no  value  as  a  remedy  unleaa 
enforcement  follows.  It  Is  of  no  pracilcal  im- 
portance tbat  a  right  has  been  eatablisbed  If 
the  riijht  is  no  more  available  afterwards  than 
before.  Tbe  Constitution  preserves  only  such 
nmcilicaas  are  required  to  enforce  a  contract. 

"Hrre  the  state  lias  consented  to  t)e  sued 
only  for  Ilie  purposes  of  ndjud  lent  ion.  Tbe 
power  of  Ibe  couils  ended  when  Ibe  judgment 
WB>  rendered.  IneHefl,  all  tlint  has  been  dons 
is  10  give  ptrsous  holuing  claims  ogainit  the 
slate  ine  privilege  of  having  iliem  audiieil  by 
the  courts  Instead  of  some  appropriate  Recount- 
ing ofQcer.  When  a  judgment  tins  been  ren- 
dered, the  liability  of  ihe  state  has  been  ,tu- 
diclally  ascertained,  but  there  the  power  of  iba 
court  ends.-  Tbe  state  is  at  liberty  to  dotermino 
for  ilsr-lf  whether  to  pay  the  judgment  or  noL 
Tbe  obligations  of  the  contract  have  been 
finally  delcrmlned,  but  the  claimRui  baa  slill 
only  tbe  faiib  and  credit  of  ihr'  slnie  lo  niv on 
for  tbHrfumimenl.  Tlie  courts  are  powerlos. 
Everything  after  the  judtrmenl  depends  on  Ihe 
will  oF  Ihe  slate.  It  is 'needless  lo  say  that 
there  Is  no  remedy  to  enforce  a  contract  if  per- 
formance Is  left  to  tbe  will  ot  him  on  wlioiB 
the  obligation  lo  perform  rests.  A  remedy  it 
only  wanted  after  enlrealy  is  ended.  Conse- 
quently, Ihat  is  not  a  remi^dy  In  the  legal 
sense  of  Ibe  term,  which  can  only   be  carried 


which  the  state  of  Tennessee  once  gave  Itacred- 
ilore,  was  noi,  in  legal  effect,  *b  judicial  [244 
remedy  for  tbe  enforcement  of  Iu  contract*, 
and  that  the  cblleatlons  of  its  conttacis  wers 
not  lmpnire<l,  within  tbe  meaning  of  the  prohib- 
itory clauM  of  the  Conslitulion  of  the  United 
Slates,  by  taking  away  what  was  thus  given," 
Sulweqiienlly,  in  the  caae  of  BonUi  £  Soith 
Ala.  R.  Ua.  v.  Alabama,  101  U.  S.  sa^  [SS- 
973],  tbe  same  qutsiion  was  presented  on  a 
state  of  farts  somewhat  stronger  in  favor  of 
the  conlenlion  tbat  there  waa  a  contract  riirbt 
than  Ihat  which  bad  been  considered  in  the 
foregoing  case.  There  tbe  facts  wer«  tbat  tbe 
statute  01  tbe  slate  exiailngat  tbe  time  tbe  con- 
tract was  made  not  only  authoring  a  Judg- 
ment to  be  rendered  against  the  slate,  but 
proTlded(we  quote  from  tbe  opinion)  '*  'that  It 
judgment  staould  be  rendered  againat  tbe  atate, 
It  was  the  duty  of  the  com  pi  roller,  on  the  eeriUI 
cat«  of  the  cleric  of  ibe  court,  togeUier  vlilt 
1C1D.S. 
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Ibat  of  Uie  Judge  nho  tried  the  ckum.  that  tbe  &  lubsequeDt  proTlston  of  the  aute  Congtitn- 
nOOTcry  KU  juit.  to  Issue  bli  warrant  for  tbe  1(on.  But  Ihli  ia  mere  ressoning  In  a  vidoui 
•fflouDt,  but  no  certificate  could  JMue  until  aU  circle,  for  tbe  concessloo  Tbat  tbe  rijjbt  could 
nontbs  after  the  recnver;  of  the  Judgment.'  be  takeo  anay  nUhout  vlolallng  Ibe  contract 
Code  1867,  %  S586.  It  was  alsotbe  dutj  of  tbe  clause  of  tbe  Coostltutlon  neceaaarily  Implied 
treasurer  to  p»y  all  warrants  drawo  on  blm  that  the  decision  of  tbe  stale  court  at  to  repeat 
I^  tbe  comptroller  under  tbe  autboritv  of  law  wlncnlnnowayinvolved  rights  protected  from 
(Code,  M 42);  but  tbe  ConslttuiioD  In  force  impalnnent  *under  tbe  Coustilulion  of  [246 
then  and  dow  provided  in  eipress  terms  that  the  United  Btutea.  It  fa  apparent  that  no  rights 
no  money  should  be  drawn  from  the  Ireasurj  under  the  Conslilulion  of  the  United  Stales 
but  in  consequence  of  appropriations  made  by  arose  fn  favor  of  tbe  claimant  from  the  pro- 
law.  Conat.ie31aDdl870,art.  2,^M."  Upon  vislor)  conferriDR  on  the  courts  of  Ibe  stale  the 
these  (acts,  speaking  tbrough  Mr.  VAitf  Jut-  authority  to  examine  and  recommeiid.  since 
Uet  Waits,  this  court  again  said:  all  tbe  benefits  resulliog  therefrom  could  ad- 
■'  We  are  unable  to  see  any  subslaallat  dlf-  miltedly  be  withdrawn  without  violating  tbe 
ference  lielwren  thin  ciise  nnd  ibat  of  Mem-  contract.  To  give  effect  to  the  contention  of 
-/(IS  A  C.  R.  (Jo  V.  TtnueaMt.  nipm.  Under  the  plaintiff  In  error,  we  should  be  obliged  to 
both  iheTenneiwe  and  Alabama  italutes  the  announce  tbe  contradictory  prnposition  tbat 
coorts  are  rnHdelitlleelEetbanauditingboarda.  wbrre  there  were  no  rights  under  Ibe  CunstI' 
If  tbe  funds  ate  cot  voluntarily  provided  to  lution  of  tbe  United  Slates  lo  be  impaired.  ;et 
meet  the  judfimeni,  the  courts  are  not  invested  a  decision  of  the  state  court  bad  impaired  such 
with  Ibe  power  lo  supply  them.  In  Alabama,  rights.  We  should  also  be  obliged  to  hold 
a  warrant  for  Ihe  payment  may  be  secured,  that  altbnugh  tbe  state  could  at  Its  will  take 
but  the  slate  may  stop  payment  by  withhold-  away  tbe  right  without  Impairing  tbe  contract, 
tng  an  approprialiou.  Perhaps  tbe  Judgment  yet  a  decision  bv  thecnurtof  last  rewrt  of  the 
cr^ilor  may  take  one  step  further  towards  Ibe  stale,  that  Ibe  right  had  been  taken  awav,  was 
collection  in  Alabama  than  he  call  in  TeoneRsee:  an  ImpairmeDt  of  tbe  contract.  Tbe  fallacy 
but  both  stales  mny  refuse  to  pay,  that  ts,  may  contained  In  the  argument  resulls  from  over- 
refu)>e  to  make  tQe  necessary  appropriation,  looliing  tbe  fact  thatlbemomentil  isadmiiled 
iS45]anii  tbe  courta  are  powerless  to 'compel  tbnt  tlie  repeal  of  tbe  right  to  have  Ihe  claim 
them  to  do  so.     In  neltbpr  state  has  there  been  examined  and  recommended  is  no  impairment 

S anted  such  a  remedy  for  Ibe  enforcement  of  of  tbe  obligation  of  the  contract  secured  under 
e  conlracia  of  Ibe  sovereignty  as  may  not,  the  Constitution  of  tbe  United  States,  Iheques- 
under  tbe  Constitution  of  tbe  United  Biates,  be  tlon  whether  or  not  such  right  has  been  re- 
taken sway,"  pealed  becomes  purely  a  question  of  state  law 

Tbe  statute  of  North  Carolina  wbtcb  we  now  to  be  determined  by  tbe  state  courts. 

consider,  and  whicb  gave  Ihe  courta  of  that  Judgment  a'^rmtd. 

atate  power  to  examine  apd  recommend  claims  

against  it  lo  the  legislature,  is  much  more  re-  J 

alriclive  than  were  the  stiitutes  of  Tennessee 

■nd  Alabama  passed  on  in  tbe  cases  Juat  cited.  v. 

Applying  to  this  case  the   reas.  ning  of  this  STATE  OF  NORTH   CAROLINA, 

court  in  those  cases  expressed.  It  become* clear 

that  ihe  authority  given  by  the  state  of  North  {Bee  8.  C-  Keporm's  ed.  3U.  £47.) 

Carolina  to  its  court  not  beinr  a  i>nri  of  the  _                          _            ..      . 

contract  on  whicb  tbe  plaintiff  in  error  had  a  Argued  FA.  3.4,1896.     Decided  March  1. 1836 

ricbt  to  rely,  its  repeal  did  not  impair  the  Ob-  Baitter  v.   North  CaroUna,  1«1   U.  8- 210 

ligations  of  his  contract  in  tbe  sense  conveyed  [antt,  684]  followed. 

by  those  words  when  used  in  the  Cooailtution  (No.  53.1 

of  the  United  States.     This  proposition  so  nee-  TN  ERROR  to  tbe   Supreme  Court  of   tbo 

essarily   resulls  from  the  autbonties  and  is  so  1  Slate  of  North  Carolina. 

self-evident  in  reason  tbat  It  was  not  denied  in  The  facis  are  stated  in  the  opinion. 

the  diacusBlon  at  bar      Indeed,  it  was  frankly  Mr.  Simon  Sterne  for  plaintifla  in  error. 

conceded  that  tbe  exerdse  by  a  stale  of  the  M<ur*.  Jftmea  E.  Shepherd,  Ch»rl«k 

power   to  repeal  a  grant  of  authority  to  its  Jl.  Buabee,    and   F.   I.    Otbornt,  Atloroey 

couru  to  audit  claims  against  itself  would  not  General  of  North  Carolina,  for  defendant  in 

Id  any  manner  violate  the  obligations  of  con-  error. 

tracts  which    bad   been    entered   Into  by  Ibe  

■late  at  a  time  when  tbe  power  eilBted.    Yet,  'Mr.JuHiet  WUta  delivered  tbe  [247 

whilst  this  cooceFslou  was  mad'-,   It  was  as-  opinion  of  the  court: 

serled  tbat  the  impalrmentof  tbe  obligation  of  The  claim  presented  In  Ibis  case  to  tbe  sa- 
the  contract,  here  claimed  to  have  tieeo  ac-  preme  court  of  the  state  of  North  Carolina 
oomplisbed,  erisee  from  tbe  hct  thnl  Ibe  stale  differs  somewhat  from  that  relied  on  in  that 
court  erroneously  held  that  the  amendment  to  court  lo  tbe  case  of  Hermann  R.  Baltter  v. 
the  stale  Constitution  repealed  tbe  court's  au<  Stale  of  Xorth  Caroiina,  No-  08  of  tbe  docket 
tborliy  lo  examine  sod  recommend  the  claim  of  this  court  Tbe  question  of  tbe  power  In 
presented  to  It.  when  in  fact  auch  repeat  bad  tbe  stale  court  lo  ^ve  ibe  relief  prayed  for 
not  taken  place.  In  other  words,  it  was  er-  was  by  it  decided  adversely  to  tbe  plainllfTs  in 
gned  that  although  the  right  to  have  tbe  claim  error  upon  grounds  Identical  with  those  con- 
examined  and  recommended  was  existing  and  sidered  by  us  Id  Ibe  case  Just  decided.  Our 
tinrepealed,  the  alat«  court  bad  impaired  the  reasons  for  alflrmaoce  there  expressed  are  con- 
obllgaiiona  of  tbe  contract  by  holding  tbat  elusive  of  tbe  issues  here,  and  consequently 
■ocb  right  waanoneziatlDg  because  repealed  by  tlie  judgment  it  affirmed, 
Ul  U.  &  tS7 


ovGoi>^Ic 


Surixn  CouBT  or  tkb  Uititmd  BTAna 


JAME  LYNCH.  Appt., 
CHRI8TEINA  MURPHY.  Executrix,  wtAU 


(Bee  B.  C.  Beporter^  ad.  MT-ns.) 


«  U  not  Klvea  br  tbe  raoord 
D  ItulrumenC  whloh  li  not  eieculad  *lth  Ibe 
d  by  law  la  order  toeatltle  It 
to  be  recorded.— u.  where  tbere  la  no  certlUcate  to 
the  offlolal  chBraoler  of  tbe  offloer  belora  wbom 
the  power  of  artoraer  (o  execute  tbe  Inatrument 
wu  acknowledged  la  aDotbenlate. 

t,  BeeonTeyeeoe  ol  laed  to  tbe  sraator  underi 
decree  aQDulUng  a  ooDveTaDoe  tor  Iraud  mtkei 
bim  a  bona  tide  purchaaer  oF  tbe  propertr  Iot 
value  wltb  respect  to  tbelleiuiot  third  persona 
olalmlQS  ucder  thesniotee,  of  wblahtbenniDtor 
did  Dot  bare  either  aotual  or  ooDStructlvenotloe. 

4  A  Judgment  canoel lug  nooDveyanoelD  a  suit  to 
wblcb  all  tbe  peraoni  known  to  the  iilalntllf  u 
OlalmlDK  an  letereit  in  or  enoumbranoe  on  the 
property  are  made  partiee  la  effeotoal  to  dernt 
tbe  laiereei,  not  legally  recorded,  of  a  peiaon  who 
li  not  ■  party  but  wbo  clalmi  uader  the  ftrantee. 
and  of  wblcb  tbe  plaintiff  bad  no  actual  or  con- 


APPBAli  from  a  decree  of  the  Supreme 
Court  of  tbe  District  of  Columbia  afflrm- 
iof  tbe  decree  of  tbe  Bpedal  Term  of  tbat 
Court  decreeing  a  deed  of  trust  lo  l>e  null  and 
fold,  aod  Ibat  ttie  fund  in  the  reeislrj  of  tbe 
court  belong"  ^  ^^'  estate  of  Peler  PIppert  nnd 
under  bis  nill  passed  I o  the  complainant,  Cbrls- 
leina  Murphy,  and  the  defeodaQli  Edwin 
Uarsb  and  florence  Uanb.     Affirmtd. 

Slatemeut  bj  Mr.  Jvitiee  Wliltai 
Tbe  complainant  belon  was  CbristeluaHur- 
348]  pbj,  wbo  sued  *!□  her  own  rigbt  and  as 
executrix  and  trustee  under  tbe  will  of  Peter 
PIppert,  her  deceased  father.  By  her  bill,  com- 
plainant snugbt  tbe  cancelation  of  a  deed  of  trust 
upon  certain  laud  in  the  citv  of  Washington,  de- 
vised by  ber  father  to  complainant  and  to  two  of 
tbe  defendants  named  in  tbe  bill,  or,  in  the  aller- 
native,  llie  reiDSlalement  of  a  deed  of  trust  for 
the  benefit  of  said  Fippert  which  bad  been 
canceled  by  a  judicial  decree  as  hereinafter 
■tated.  Tbe  deed  of  trust  aliaclied  by  tbe  bill 
purported  to  have  been  executed  in'  August, 
1874,  by  Elizabeth  English,  lo  one  Bean,  lo  se- 
cure  payment  of  four  notes  for  $1,000  each, 
payable  to  the  order  of  James  Lynch.  It  was 
averred,  in  subsiance,  tbat  at  the  time  of  the 
execution  of  tbe  deed  of  trust  the  legal  title  to 
the  land  was  lu  Elizabeth  English  and  Andrew 
Schwartz,  8r.,  by  virtue  of  a  con  r  ey  a  nee  from 
Pippert.  made  July  27.  1874,  and  Ibe  laud 
which  It  embraced  was  encumbered  by  a  deed 
of  trust  lo  FiDpert  Riven  to  secure  tbe  unpaid 

Eurchese  money,  110,860.42.  It  was  also  el 
ged  that  tbe  deed  (Tom  Pippert  to  Enjtllab 
■i>d  SchwartK  was  annulled  bj  a  decree  of  tbe 
supreme  <»urt  of  Ihe  District  of  Columbia,  ii 
a  suit  tDBiiluted  by  Pippert  lo  cancel  his  con 
veyance  on  the  ground  of  alleged  fraud  prac- 


isedupoDbfmlnlbetraDsaetlon.  At  tbetluM 
of  the  Institution  of  said  suit  the  Bean  deed 
nf  trust  bad  beet)  placed  by  Hn.  EDjtllsh  on  ber 
ibree-fourtbs  Interest  iu  Uie  property,  bougbt 
by  hcrwif  and  Hcliwartz  from  Pippert,  aod  it 
was  on  tbe  land  records  of  tbe  District  of  0»- 
lumbla.  Neither  Lynch  nor  bis  trustee  Bean 
were  made  parties  to  the  suit. 

Relief  was  sought  at  to  the  Bean  deed  of 
IruBl  upon  the  ground  tbat  it  was  executed  on 
behalf  of  Mrs.  Engllsb  by  ber  bualMnd.  wbu 
bad  DO  proper  or  competent  authority  Id  law 
to  execute  the  same;  and  it  was  urged  at  tba 
(rial,  among  other  objections,  tbat  the  power 
of  eltomey  under  which   EnEii.'ih  assumed  to 

ule  tbe  deed  of  trust  was  defective  and  wat 

mlitled  lo  record,  because  of  the  absenca 
therefrom  of  a  certiScale  of  tbe  offlcisi  char- 
acter o(  the  ofBcer  before  wbom.  lo  Michigan, 
Mrs.  Enftlish  acbnowled^  the  Instrument.  It 
was  furtlier  urged  in  the  uill  as  ground  of  relief 
that  Ihenoles  to  Lynch  were  made  without  con- 
sideration, *nnd  tbat  tbe  traDsacIton  was  [249 
part  and  parcel  of  a  scheme  by  which  English 
attempted  to  defraud  Pippert,  aa  alleged  In  the 
suit  of  Pippert  hereinbefore  referreil  to,  and 
that  tbe  detendant  Jane  Lynch,  clatmlnf  to  be 
tbe  owner  of  tbe  notes  secured  by  (aid  need  of 
trust,  aod  ttke  belra  at  law  of  Bean,  Ibe  lic' 
ceased  trustee,  were  threatentngto  enforce  the 
deed  of  trtist  by  advertising  tbe  premises  for 
sale  thereuoder. 

The  coDtmversT  Id  Ibis  court  being  conflned 
.1  the  question  of  the  validity  of  Ibe  apparent 
deed  of  trust  to  Bean,  numerous  allegatluiu 
contained  in  the  hill  are  unnecessary  lo  be  re- 

Of  the  pleadings  ^ledon  behalf  of  tbe  Tari- 
ous  defendsDts,  only  tbat  of  Jane  Lynch  re- 
quires notice.  Id  her  answer  she  set  up  her 
ownership  of  tbe  notes  referred  to  in  Ibe  Beaa 
deed  of  trust,  claiming  that  she  received  tbcm 
from  her  husband  on  the  day  the  noira  bora 
date.  Bbe  denied  any  knowledge  of  the  suit 
to  cBDcel  Pipperi's  coovevsnce  to  Mrs.  EDgliafa 
and  Schwartz,  and  averred  that  she  bad  no 
Icnow ledge  of  the  decree  In  Pippert's  suit  uotll 
very  recently,  and  further  averred  that  her  de- 
ceased husband  parted  willi  full  consideration 
for  tbe  notes,  and  that  the  transactioti  waa  not 
fraudulent. 

While  averring  Ibat  English  did  have  proper 
and  competent  authority  In  law  to  eiecuta  Ihe 
said  deed  of  trust  as  ibe  aji^entof  his  wife,  Hn. 
Lynch  coupled  such  averment  with  the  clalii 
tbat  the  property  purchased  from  Pippert  was 
Id  fact  paid  for  by  tbe  money  of  Alexarwler 


on,  and  that  said  English  was  the  real  prin- 
cipal, and  In  glvins  the  deed  of  trust  for  the 
benefit  of  Lynch  he  was  plediring  bis  owb 
property,  thougb  in  the  name  of  hM  wife,  for 
a  debt  due  by  blm  and  for  which  be  received 
the  consideration.  We  quote  tlte  following 
Btstemenls  in  tbe  answer: 

"Defendant  further  says  that  she  is  adrlaed 
and  believes  and  therefore  charges  that  wbllt 
the  said  deed  of  trust  Is  not  technically  suffl- 
Clent  in  law  lo  constitute  a  valid  deed  of  tniK, 
yet  that  it  was  on  Ihe  part  of  aald  English  ■ 
pledge  of  propert.v  of  which  be  was  tbe  teal  and 
equitable  owoer,  for  a  ]u*t  debt  which  he  owed 

lei  D.& 
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Ms-aa 


S50]  the  Hid  JiniM  Lyncb:  and  that  the  *Mld 
deed  of  trust  conalitules  bd  equitable  mort- 
gage upon  tbe  aaid  premlBes,  wbicb  Ibi*  de- 
icndaDi  bas  the  rizbt  lo  have  enforced:  and 
that  the  said  Feler  Pippetl  bad  notlc«  thereof 
in  bis  liFciime  aad  before  tbe  flltog  of  Ibe  suit 
bv  bim  bereiabefore  referred  to;  Ibat  tbe  com- 
plaiaaDt  bereio  ii  not  a  purchaser  tbereof ,  but 
a  mere  Toluuleer,  bavins  taken  ibe  properlj 
■S  a  lift  and  witbout  pajing  anv  value  tlierr 
for  attd  with  full  notice  of  this  deFendant 
claim;  and  this  defendant  says  Ibatcomplaii 
ant  look  Ibe  land  subject  lo  all  the  equities  of 
this  defendant  aud  all  otbcr  penona  wbom- 
loever.  Defendant  says  tbnt  Ibe  suld  notes 
have  never  been  paid,  and  that  it  Is  tiue  Ibat 
ibe  ibteateQed  lo  enforce  the  s^id  trust  by  a 
tale  of  said  real  eatate  because  of  tbe  nonpay- 

Aflef  tbe  cause  ivas  at  issue,  a  decree  was 
entered  by  consent  of  all  parties,  appoinling 

trustee  lo  make  aalc  and  order* '-  ~'  "■ 

property  affected  b;  tbe  bill, 
provision  is  coDtained  tbercio: 

"And  whereas  the  said  Jaoe  Lynch,  in  con- 
■tdeiation  of  tbe  provision  hereinafter  made,  is 
wiiling  to  consent  to  the  decree  of  sale,  now 
it  is  further  ordered,  adjudged,  and  decreed 
Ibat  aald  John  C.  Heald,  Immediately  upon 
the  completion  of  such  Bate,  shall  pay  foto  tbe 
registry  of  tliis  court  the  sum  of  $8,(M0  of  the 
proceeds  of  said  sale,  and  that  tbe  same  shall 
De  invesled  aod  reinvested  under  Ibe  dircclion 
of  Ibe  court  and  held  until  the  final  determina- 
lioD  of  Ihls  cause  in  tbe  ctmrt  of  last  resort,  and 
that  said  sum  of  $6,000  and  tbe  notes,  securi- 
ties, or  properly  In  which  Ihe  same  shall  from 
time  lo  tline  be  invested  and  tbe  iocreese  there- 
of, as  to  all  pHrtlCH  interested  in  said  real  estate, 
^hII  stand  in  the  place  and  slead  of  paid  real 
estate,  and  that  if  in  Ibis  proceeding  il  shall 
ullimntely  be  decided  that  Ibe  defendant  Jane, 
Lynch  had  a  valid  lien  upon  said  real  estate  at' 
tbe  time  Ihe  bill  in  this  case  was  filed,  for  the 
■nm  of  (4,000,  with  Interest  as  afore^nid,  or 
only  part  thereof,  then  said  aum  of  (8,000  and 
Ihe  increase  thereof,  or  so  much  thereof  as  sbnll 
be  necessary,  shall  be  applied  for  the  aailsfac- 
tioD  of  such  Ilea." 

2S1]  A'saleof  Ibeproperly  wasbad  and  the 
fund  represenilne  the  Lynch  claim  was  paid  Into 
the  registry  of  tbe  court. 

After  the  taking  of  lealimony  the  cause 
came  on  for  hearing,  aad,  on  May  13,  1891. 
the  court  at  special  term  entered  a  decree  ad- 
Judging  Ibe  deed  of  [rust  lo  Bean  to  be  null 
and  void;  thai  the  fond  in  the  registry  of  the 
court  belonged  lo  Ibe  estate  of  Peter 'PIp pert, 
and  under  bis  will  passed  to  Ihe  complain  ant 
and  Ibe  defendanls  Edwin  Maraband  Florence 
Marab.  On  Ibe  appeal  of  Jane  Lyccb,  tbe 
ceneral  term,  on  May  Bl,  18&3,  affirmed  Ibe 
Judgment  of  Ibe  ipedal  lerm. 

Thereupon  Mrs.  Lynch  took  an  appeal  to 
tliia  couiL 

Meitrt.  Wm.  Q.  Johnson  and  CaJderon 


Mr,  Jiutiet  White  delivered  tbe  opinion  of 
bt  court; 

delermination    ii 


whether  or  not  appellant  had  ft  valid  lien, 

legal  or  equilable.  upon  tbe  real  estate  in  quea> 
tion,  ai  Ihe  lime  the  tiill  of  complaint  was  nied. 

We  will  premise  that  the  decree  In  tbe  equity 
cause  of  Ftpperl  v.  Engtiih  et  al.  waa  not  void 
becBiise  English  and  bis  wife  were  not  person- 
ally served  with  process.  Constructive  servlca 
by  publication  was  authorized  by  g  787  of 
the  Itevised  Statutea  relating  to  the  Dialrlct 
of  Columbia.  Bart -a.  SaiiKm,  IIO  U.  a  ISl 
[28:  101],  relied  upon  aa  supporting  tbe  propo- 
sition tbnt  tbe  rights  oF  Mr.  and  Mrs.  Euglish 
in  Ibe  land  could  not  be  affected  by  aucb 
constructive  notice,  and  thai  the  decree  ren- 
dered thereon  waa  not  entitled  to recogoilloi^ 
in  A  Ffderai  court,  does  not  support  the  con- 
tention. The  Uart  Caae  was  explained  in 
Amdt  V.  Gnggt,  184  U.  8,  816  [88:  BiSJ,  in 
*whlcb  last  case  it  was  held  Ibat  tbe  duty  [aS2 
of  delermlning  unsettled  questions  respecting 
the  title  to  real  estates  was  local  in  its  nature,  lo 
be  discharged  in  such  mode  asmightbe provided 
by  Ibe  state  in  which  the  land  was  situated, 
where  such  mode  did  not  conSict  with  some 
special  inhibition  of  tbe  Consillution  and  was 
not  against  nalurai  justice;  and  we  held  (pp. 
337.  )J2S  [921.  992])  thai  nothing  inconsistent 
with  this  doctrine  was  decided  in  Hart  v. 
Santotn. 

From  Ihe  evidence  contained  in  tbe  record, 
we  are  satisfied  thai  when  Pipperiinstirutedibe 
action  loanDTitbisconveyMuceto  Mrs.  English 
and  Andrew  Scbnartz.  Br.,  he  did  not  hava 
actual  knowledge  iLat  Mn.  English  or  any  ona 
claiming  to  represent  ber  had  encumber^  or 
attempted  to  encumber  the  laud.  Tbequeslioa 
then  presf  nis  itself:  Was  the  record  of  tbe  al- 
leged deed  of  trust  to  Bean  constructive  notice 
lo  Pippcrt?  We  are  relieved  from  eitended 
disciiEision  in  answering  this  question  by  lbs 
admissions  made  in  the  answer  of  defendant 
Lynch  and  in  tbe  brief  of  her  counsel. 

In  the  bill  of  complaint  It  Is  charged  Ibat 
Alexander  English  was  without  any  proper  or 
cnmpelenl  authority  in  law  to  execute  aald 
deed  of  trust.  This  refers  to  tbe  authority  of 
English  to  execute  tbe  deed  of  trust,  as  tbe  at- 
torney of  his  wife.  This  allegation  laadmilled 
by  the  answer,  for  white  it  is  averred  therein, 
"upon  information  and  belief,  that  said  Alex- 
ander English  did  have  proper  and  competont 
authoritv  in  law  lo  execute  tbe  trust  to  said 
William'  W.  Bean,"  it  proceeds  to  aver  lo 
connection  with  this  allegation  that  "Ibe  trua 
faeis  in  relation  thereto  were,  in  auhalance, 
that  the  payment  made  by  English  whtn  Ibe 
property  was  purchased  from  Pippert  waa 
made  with  money  belonging  to  English  per- 
sonally, thai  he  nad  personally  received  tbe 
beneUt  of  tbe  cotiside ration  from  Lynch,  and 
that  the  said  deed  of  trusl,  "while  not  tecbnic- 
aUy  suffldent  in  law  lo  eonatitule  a  valid  deed 
of  trust,  .  -  .  was  on  tbe  part  of  said  English 
a  pledge  of  property  of  which  he  was  tbe  real 
and  equitable  owner  for  a  Just  debt  which  he 
owed  to  said  Jamei  Lynch,  and  that  the  aaid 
deed  of  trust  constitutes  an  equitable  morlgaga 
upon  the  aaid  premises,  which  Ibis  defendaat 
has  the  right  lo  have  enforced." 

■Inlhebrief  of  counsel  forappe1lRntthe[2S3 
matter  la  thus  Btaled;  "The  only  remaining 
objection  to  the  Lyncb  ^trust  is  tbe  detective 
cbaracier  of  the  Instrument.    It  is  admitted  in 


ovGoi>^Ic 


t08-9U  Bonamt  Codbt  or  rax  Uhitbd  SriTm 

the  aniwar  tkftt  the  lottniment  li  InnrtlfldsIlT 
drawn  aad  u  ■  mortgage  U  technical!/  detect- 
ive." Aod  the  ftrpnmeut  then  proceeds  lo 
maintalD  that  the  erldenoe  clearly  established 
a  good  equitable  mortgage  In  favor  of  appel- 
lant. 

Id  the  face  of  tbeae  coDcesalona  It  becomes 
Utmeciesarj  to  determlae  what  were  the  par- 
ticular dtfeclsrcDderlug  the  writing  in  question 
Icfially  Id  valid. 

HaviiiK  concluded  that  the  deed  of  IrusI 
iras  inoperative  at  a  legal  inMniment,  we  recur 
to  the  question  whether  or  not  iia  spreadlue 
upon  the  land  records  ot  the  DiBtricI  coasllluted 
constructive  notice.  As  aald  by  Pomcroy  In 
g  SS2  of  his  norb  on  Sqnity  Jurisprudence; 

"The  record  does  not  operate  as  a  construct. 
Ive  notice,  unless  the  Inslrumeni  is  duly  exe- 
cuted, and  properly  acknowledged  or  proved, 
io  ae  to  entitle  it  to  be  recorded.  The  statutes 
geoerally  require,  as  a  condition  to  registration, 
that  IheiDsIruinent  should  be  legally  eiecuted. 
and  that  it  should  be  formally  acknowledged 
or  proved,  aod  a  cerllScate  thereof  annexed. 
If  a  wriiiDg  should  be  placed  upon  the  records 
with  any  of  these  preliminaries  entirely  omilled 
or  defectively  performed,  such  a  record  would 
be  a  mere  voluntary  act,  and  would  have  do 
effect  upon  tbe  richls  of  subsequent  puicbasers 
or  encumbrancers." 

BtOTj,  Eq.  Jur.  (18Lh  ed.).  §  404,  tlales  the 
doctrine  thus: 

"The  doclrine  as  to  the  registration  of  deeds 
heing  constructive  notice  aa  to  nil  subsequent 

Surcnisers  is  not  to  be  understood  of  all 
eeds  aDd  CDDveyances  which  may  be  dt  facto 
registered,  but  of  such  only  as  are  aulhoriEed 
and  required  bv  law  to  tie  rcsistered,  and  are 
duty  registered  In  compliance  with  law.  If 
they  are  not  authorized  or  required  to  be 
reEi^tered,  or  Ihe  registry  Iteetf  is  not  in  com- 
pliance with  the  law,  the  act  of  reglKtrallou  Is 
treaied  as  a  mere  nullilyi  and  then  Ibe  subse- 
quent purcbnE^^r  is  affected  oaly  by  lucb  actual 
notice  as  would  amount  to  a  fraud." 

It  follows  that  the  recordingof  the  Instrument 
2fl41  under  Von  aid  era  lion  was  a  mere  nullity 
In  a  ill risdic lion  such  as  the  District  of  Colum- 
bia |D.  C.  Rev,  lital.  §440),  where  particular 
formalities  are  required  to  autboriie  the  re 
cording.  To  tbe  cases  referred  tu  by  the  au- 
thors first  cited  may  be  added  l)ohm  v.  Hat 
kin,  88  Mich.  144,  and  Mutgrorv  v.  Boater.  G 
Or.  31B.  815,  819.  30  Am.  Rep.  787,  Ibe  de.  ive,  \ 
fertin  the  recordedinslrument,  in  bolb  cases, 
being  tbe  absence  of  a  certlQcate  aslothe  oltl- 
cisl  character  of  the  officer  liefore  whom  a 
deed  wns  acknonledced.  See  also  S  Wssbb. 
Keal  Prop.  *5i2;  Wide,  Notice,  §§  124-128. 
The  effect  of  the  decree  in  I'ippert's  suit, 
annulling  his  conveyance  to  Bcbwartz  and 
English,  was  that  Pippert,  aa  the  coosidera- 
tion  of  such  cancelation,  surrendered  Ihe  ben- 
efit of  his  vendor's  lien  and  the  securilv  of  tbe 
deed  of  trust.  When  this  result  was  accom- 
plished the  unpaid  purchase  money  amounted 
to  $10,890.43,  and  was  in  tact  but  |5O0  less 
Ibea  Ibe  entire  consideration  forlhe  sale,  and 
practically  represented  the  full  value  of  Ibe 
property.  Bv  the  reconveyance  to  Ulm.  under 
the  decree.  Pippert  tifiod  in  Ihe  position  of  a 
bona  fide  purchaser  of  the  property  for  value; 
and,  u  we  have  found  he  did  not  have  actual 
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or  constractire  notice  of  tbe  real  or  auppoaed 
equity  of  Mrs.  Lynch.  Ibere  would  seem  lo  b« 
DO  ground  upon  which  to  base  the  claim  that 
at  the  lime  of  the  inatitution  of  Ibis  suit  Hn. 
Lynch  had  an  equitable  mortgage  or  lien  upon 
the  property.  Let  us  assume,  for  tbe  sake 
of  the  argument,  that,  as  claimed  by  counsel  for 
tbe  appellant,  Alexander  English  should  be 
regarded  in  equity  as  havine  lieen  tbe  real 
owner  of  the  property  at  Ihe  time  of  Ibe  Irans- 
aciioo  with  Lvoch,  though  tbe  lesal  litle  waa 
in  his  wire;  tfiat  Lynch  paid  to  English  full 
consideration  for  tbe  cssb  palil  and  notes  de^ 
llvered  by  English,  and  that  Lynch  accepted 
the  notes  on  Ihe  faith  of  the  security  of 
the  properly  in  qurslion.  As  against  Eng- 
lish it  is  clear,  under  tbe  auibnriiies.  Ibat 
from  tbe  nature  of  the  transaction,  upon  tbe 
hypothesis  we  have  stateii,  n  lien  would 
have  arisen  In  equity  sgninst  Enclisli'a 
Interest  in  the  land.  Jones,  MorIg,  ^i.  192, 
les.  lao,  163,  169;  Story,  Eq.  Jur.  ^k  1020, 
1381:  PeekhamM.  Haditeek.  88  111.  33;  ileClura 
V,  ri,i!lipt,i9  Mo,  815;  Hale  v.  •Morrii.lSM 
29  N.J  Eq  222, 224.  Bui  a  bona  Ude  purchaser 
for  value  of  property  subject  to  an  equitablt 
mortgage,  without  noiicR  of  such  mortgage, 
takes  the  properlv  free  of  the  equitable  mort- 
gage. Jones,  lilorlg.  ti  163.  p.  130,  citing 
WalkintT.  l{esnoidi.l2SJii.Y.  211.  Waltint 
V.  Bej/noldi  was  a  case  where  *eafuiqut  tniH 
for  life  executed  a  mortgiige  in  fee  on  iln 
trust  estate,  aoil  after  her  death  tbe  Teinuin- 
derman  in  fee  executed,  untli-r  sen),  an  unat- 
tested paper rovenanting  fot  suHlcient  consid- 
eration that  tbe  mortgage  should  continue  to 
be  a  lien  on  the  bind.  AHerwardi  he  sold  and 
conveyed  to  another,  wlin  paid  a  sum  In  cash 
and  coDlrarted  lo  sssume  certain  mottg«ues 
and  pay  certain  debts  of  tbe  vendor  to  Ihlrd 
persons,  equal  In  amount  lo  the  remainder  of 
the  purchase  pMcc.  Tbe  cash  pnymi-nL  and 
part  of  these  debts  were  made  before  ibe  pur- 
chnser  bad  sctusl  notice  ot  ibe  agreement  lO 
coutinue  Ibe  mortgage  lien.  L'pun  thl<i  stale 
of  fact  the  court,  uptakinglh rough  Pechbam, 
J.,  held  that  since  Ibe  purchaser's  agreements 
were  made  before  notice,  and  temHined  In  full 
force  after  notice,  there  was  do  equitable  lien 
against  the  property  In  favor  of  tbe  mortgagee 
for  tbe  purchase  money  uopaiil  at  tbe  time  ut 
such  notice. 

That  nnlice  to  Pippert.  actual  or  cooslruct- 
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of  the  lien  as  against  Pippert,  is  sdmilied  In 
theanswerof  Mrs.  Lynch,  expressed  hv  Iha 
averment  ibat  Pippert  hnd  notice  of  tbe  exist- 
ence of  the  supposed  deed  of  trust.  As  that 
Hllegntion  was  not  estflblisbed  by  ibe  evidence. 
but  the  eontrary  was  proved,  it  follows  that 
the  claim  ot  a  hen  or  mortgage  upon  the  prop- 
erly in  favor  of  Mrs.  Lynch  has  not  bien msda 
out.  And  this  conclusion  tnevilat>1y  rteulll 
from  the  following  additional  con siderai ions: 
Pippert  insiituled  and  prosecuted  bia  suit 
for  cancelallori  ot  his  convevance  against  all 
pereons  known  to  him  us  claiming  an  interest 
in  or  encumbrance  on  tbe  property.  He  did 
I  what  tbe  law  required  in  order  lo  make  bis 
Judgment  binding  upon  alt  Ihe  world,  and 
when  tbe  court  devested  Mrs.  English  ot  all 
her  inlerest  In  the  property,  appellant's  al- 
leged rights,  acquired  through  her,  not  having 
1«1  U.& 
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the  alleged  equilableTiea  !■  nbolly  InoperalLte 
■galnut  those  boldiog  under  tbe  decree. 

ThedteruofGiegeneralterm   o/IAt  luprenu 
<attrt  of  tlu  Dittrict  of  CUvmbia  mvil  be  of- 


arftument,  took  Q' 


J.  T.  BROWN  ET  Ai. 
(Bee  8.  C.  Reporter*!  ed.  ai5-Z!S. 


.  li  cODoliMJT*  erMeoM  of  Om 
tlireln  cbetand.  DOt  oolr  tgaliwt  «n]t  t«iv 
■HIS  nr  clalmHDts  hftTltiB  had  BOtiiil  notice  tr 
scire  tactoa  or  havInK  nppemnd  and  pleaded,  but 
also  Bgalnsc  all  otber  penona  Intenated  Id  tba 
eetace  and  havJaif  bad  oonatructiTa  DOtloe  by 
publlcatloD. 

I:  ProTlalODi  In  a  Judsmeot  vetttoi  title  to  land 
]□  tbettHte  on  prooeedin((i  for  eeobeat  are  dla- 
tlnat  and  aeverable  from  proTidoDafaraBaleaad 
oonventoD  Into  mooer'  ot  sbe  land,  after  tb* 
title  baa  Teeled  tn  the  atate.  and  maj  atand  good 
though  the  latter  proTlalona  an  Invalid. 

S.  The  legislature  loar  provide  for  det«rrDlDlDt 
and  quierlnv  tbe  tllle  to  real  eatate  vitblo  Ih* 
llmlU  nr  theatate  and  wllhln  the  Jurisdiction  ot 
the  court,  afiaraotual  nollcw  to  all  known  olalin> 
BDts  and   notice    br  publlcailon  to  all  otbe> 

1.  Notice  Dece^sary  tor  due  prooeaa  ot  lair  la 
determining  the  rlRht  to  iba  aucOcMloo  of  real 
eatate,  whether  bT  ordinary  admlnlatratlon  pro- 
ceedings or  by  prooredlnm  In  eschaii,  laalfOrdad 
bj  boiuhI  notice  b;  aerrloe  of  lummooa  to  all 
linowD  clalToanla.  and  ooDatniotIre  notloe  t>7 
publlcniloQ  to  all  poealble  olalmaata  wbo  are  ud- 

Sl  Tbeobllratloa  otBOoatiBctlDasraDt,<rbetfaer 
from  tbe  Btat«or  from  a  private  penoo,  tiDot 


Nora.— Ai  to  aWtnixgt.  tteet  of .  <u  tn  tWt  to  not 
<afn(c.  tee  notee  lo  Ooveroeur  T.  Bobectaoo,  0:  tSB. 
and  Gtlflltb  t.  GodeT,  S&  9U. 

Eacheol  of  jtroptriv  lo  the  ilate;  uftal  praperty  a- 

etientK  eonvti/ance  "f  inetitiUed  land;  li'tii  enforced; 

tandi  htid  bv  tnutic  or  nil^cd  lu  mortoattt;  pmc- 

(Icc 

OriplnallT  eectaeav  wag  tbe  determlaat  Ion  of  tbe 
tenure  nrdlnolutlon  of  tbe  mutual  bond  between 
tbe  lord  and  tenant  from  tbe  eitloolion  uf  tbe 
blood  otibe  latter  by  either  natural  or  civil  mesmi. 
In  whlcb  oaae  tbe  land  reverred  to  tbe  original 
trranlor  or  lord  of  Ibe  fee.  2  Bl.  Com.  £46.  VK. 
Hugbee  r.  Slate,  U  Tei.  ID:  Burgees  v.  Wbeate.  I 
W.  BL  im 

In  modem  lav  ceaheac  denotee  a  fDlllogot  tbe 
eilatc  into  the  general  pro|>ertf  ot  tbe  atate.  eltbcr 
because  the  lenant  laau  alien,  orbtcauaehe  tana 
died  lotea'aic  without  lawful  beira  lo  take  bis 
eaiaie  by  aucoeaslon.  S  Waabb.  Beal  Prop.  413: 
Hughee  v.  Siate,  41  Tei.  17. 

Attainder  of  treesoD  cannot  dlilnherit  In  Bag- 
land  eiocpt  during  tbe  Mfe  or  the  offender.  Stat.  8 
A  4  Wm.  IT.  chap.  108,  enlarging  M  Geo.  III.  chap. 
lU.  In  tbe  United  Siaieg  ibi-re  can  be  no  for- 
feiture exoept  for  Ereaaoo.  and  attainder  of  ireuaon 
works  corruption  ot  blood  during  tbe  life  ot  tbe 
penou  atiBlnicd  onlr.  U.  B.  Const,  art.  3. 1 3:  Uige- 
|Ow  V.  Forn»t,  It  U.  S.  «  WalL  33*  (IB:  BOHI:  Page  V. 
United  Stalem  78  U.  8. 11  Wall.  208  lOh  139). 

Ixnds  held  in  Iniitinbcsold  orcoDveyed  for  tbe 
beneOtot  aliens  do  not  cvcheet  or  tiecnniplorfelled. 
Taylor  v.  Benbam.  4fl  U.  S.  A  How.  £33  (IZ.  VB):  Lud- 
low v.  TanNcaa.  B  Bnsw.  178:  Antlloe  V.  Brown.  7 
Paigo.  «8:  Com.  v.  Miirtln.  5  Munf.  Ill;  Leggett  t. 
D<il)nl«.BPalge.  114.a<Am.  [)ec.  413. 

Defect  of  belrsia  tbe  most  Imronanl  CBuseor  ee- 
obeat. 1  Kent,  Com.  4aJ.  Vi»:  8  Washb.  Heal  Prop. 
444:  Seirail  v.  Lee.e  HitPx.  303. 

Landaol  ioteetaie  boslurda  dying  wllbouC  Issue 
CacDeai.  where  tbe  rule  Is  not  changed  by  aiBtutc. 
Doe.  Crawle.  v.  Bnies.  8  Blackf.  G33. 


I^nd  abandoned  br  tbe  owner  w 
Holllman  v.  Peebles  1  Tez.STS. 

In  some  ataiea  eacbealed  property  goes  Into  tba 
school  fund.  State.  Hotterts,  *.  Boeder.  B  Neb.  9>[ 
SULle.  ACty.  Qen.,  t.  Merer.  U  Ind.  88;  HInkle  v. 
Shadden.  1  8wao,  48;  Parobman  t-  Charlton.  1 
Coldw.  881. 

In  North  (Jaroilna  escheated  property  soea  to  tlw 
Suta  University.  North  Carollpa  Umvereity  r. 
Foy,  E  HBfw.  810;  North  Carolina  University  t. 
Harrison.  90  N.  C.  tHS.  Tn  Ullnoli  lo  the  county. 
Ooibran'a  III.  Ann.  Blut.  chap.  4S,  I  1. 

In  England  eaobeala  went  generally  to  tbe  Klnf, 
1  Bl.  Cum.  SOi:  InMaryland  before  tbe  Uevolutloii 
to  Ibe  lord  proprietary.  Tbomaa  y,  Hamilton.  I 
Hurr.  &  M'H.  IW.  Tbe  HOiBBcbuBettB  and  Ply. 
muuib  coiutiles  claimed  eschealaaa  Incident  totba 
sovereignly  tbey  ezi-rclsed  over  the  lands  In  their 
patents    8  Wasbb.  Beal  Prop.  448:  3  Dane,  Abr.  I4(L 

Jo  America  eecheata  for  defect  ot  belra  tielonc 
unU  vrrally  to  the  state  or  some  corporation  lber«i. 
of  as  tbe  ultimate  proprietor.  4  Kent.  Com.  4*4;  1 
Cooley'a  Bl,  Com.  «£  nott:  Peojile  v.  Folsom,  B  OiL 

Before  H  Geo.  HI.  chap  IBS,  and  8  &  1  Win.  IT, 
chap  108, 1 10,  escheat  for  eorrupilou  ot  blood  by  at- 
tainder aicacbed  to  estates  coming  by  deacon!  after 
tbe  atlnlnder,  as  well  as  to  estates  held  at  the  tlmo. 
:i  Bl.  Com.  :S3.  2M. 

The  folluwmg  eacbeated:  A  fee  simple;  an  et- 
tAie-Iail  wbi-reibeieosntln-tsll  has  In  himscllttia 
reversion  in  fee.  otherwise  tbe  estate  would  poH  lo 
tbe  rt'venloner.  and  a  oopybold  estate^  Tbe  fol- 
lowing tbinga  ilo  not  escbeat,  vlt.:  gavelklod, 
pmi'lerdflle.'umKnFiilFS.-Brenl  charge:  a  right  of 
common,  tree  warren  or.  indited,  any  kind  of  In- 
heritance whlcb  does  not  lie  In  tenure,  beoauaa 
they  rather  bccume  eitlnct:  an  equity  of  re- 
demption. Wbart.  Law  Leji.  Sachsot.-C  Bl.  Com. 
M. 


>e  dependent  on  a  life  ea- 


TbelQ 


Is  or  a 


A  vested  remainder  ii 
(ate  esclieats  though  tb 
nsted.    People  v.  Conklln.  t  Hill.  ST;  0>m.  T.  Nalle, 
m  Pa.  4^. 

Uuder  the  feudal  system  movablea  did  not  ea- 
cbeut.  but  tbe  modern  statutory  rule  It  olherwlao. 
4  Kent.  Com.  438  nole;  Com.  v.  Blaolon,  t  fi.  Mod. 
3X1:  Stole  T.  Boeder.  G  Neb.  7Sa 

eti 


ovGoi>^Ic 


UT 


ScTBEUB  Court  op  the  U^mm  SriTBa, 


Impaired  bra  HataU  ptorldliiK  for  escheat  on 
tbe  dMth  of  t  he  owuer  Inimate  aadwlthoutheln. 
to  tie  deolareil  In  prooeedlnsi  ot  wbloD  actual 
notice  la  given  to  all  kooiro  clalmanta,  and  no- 
tice bj  publication  to  all  otben. 
[No.  Ml.] 

BuhniOed  NmerOieT  t,  iSSf.    Decide  3/areh 
t,IS96. 

Er  ERROR  to  the  Circuit  Court  of  the  United 
SlaleB  for  tbe  Western  Dialrlct  of  Tela*  to 
review  a  judgment  of  that  rourt  for  tbe  de- 
fendantB,  Id  au  sclioo  broiislit  b;  Joseph  F. 
Hamlllon  et  at.  aenlnel  J.  TT  Bionn  tt  al.  to 
recnvei  land  In  tfie  countj  of  Fajetl&     4/' 

Slalement  bj  Mr.  Juilice  Gray) 
This  waa  an  action  brought  April  13,  1890, 
Id  the  circuit  court  of  the  UoiCed  States  for  the 


too.  a  citlEeu  n(  illasourl,  Lewis  HatDlIlon, 
aod  Harv  A.  Post,  joined  br  her  biisband 
Oeorce  Post,  cilliens  of  IllinoU,  WHiier  R 
BamlltOD  Bbd  BIlZHbelh  Fullon,  joined  by  her 
husband,  Jnbn  O.  Fulton,  citixensof  Eausaa, 
and  Joho  F.  Hamilton,  a  citizen  of  Colorado, 
against  J.  T.  Brono  and  tweDly-flve  others,  ali 
cuizens  of  Texas,  and  living  in  the  county  of 
Fayette,  wilhlu  the  western  district  of  Texas, 
to  recover  land  in  Ibat  county. 

The  peiftlon  alleged  that  the  land  consisted 
of  one  league,  described  by  metes  and  tKiunds, 
granted  to  Waller  F,  Hsmlllon  by  tbe  repub- 
lic of  Mexico  on  April  80,  1831;  that  on  April 
is,  18S8,  the  pkinllfTs  were  tbe  owners  in  tee 
simple  of  the  land,  and  eniilled  to  the  posses* 
sion  thereof;  and  that  tbe  defendanta  on  that 
day  unlawfully  euiered  thereon  and  dUpos- 
eessed  the  plaintiffs,  and  had  ever  since  with- 
held the  possession  from  them. 


Trust  estatea.  on  tha  death  of  the  trustee  without 
bell*,  eiobealed,  and  tbe  lord  look  (heeslale  freed 
from  the  trust;  but,  bj  itatute,  ItisnowolberHlse. 
t  Kent.  Com.  125.  US:  ICblttf.  Qen.  Pr.ZTB;  O'Haollo 
*.  Iipn.  VaDKleeck.SaN.J.L.81;Den,  Van  Eieek, 
*  O-Hsnlon,  »  K.  J.  L.  GS. 

On  ibe  death  of  the  c««tutgu8  trust  without  heirs, 
the  title  remalos  In  the  trustee  for  bfs  own  benefit. 
Burgess  V.  Wbeale.  I  W.  BL  12S.  1  Eden,  17T;  Mst- 
thewB  T.  Ward.  10  OUl  *  J.  MS:  Wood  T.  Hatber,  Bg 
Barb.  473;  Com.  r.  KTallo.  88  Fa.  tiS. 

It  »reiDS  that  the  stale  takes  br  escheat  onlr  the 
inten'si.ortbedecedentBubJecCloallBnoumbrances 
■od  debts  due  br  tbe  decedeni.  Watson  v.  Lrle.  4 
Leigh.  a»:  Cue;  v.  Inloea.  I  Gill.  430.  as  Am,  Dec.6S8; 
Birmer's  Loan  k  T.  Co.  v.  People,  1  Siindf.  Ch.  IW; 
Brown  V.  Stale,  SeTei.  »f;  3  Washb.  Real  Prop.  18S. 

At  common  law.  on  the  dissolution  ot  a  corpora- 
tion, thereat  eetatebeloaglngto  It  reverted  to  the 
r»ntor.  and  tbe  personal  propertr  esobeated  to 
thecrown  ur  state.  Fox  v.  Borah.  1  Ired.  Eq.  See, 
m  Am.  Deo.  48:  Coulter  v.  Robertson,  U  Mlas.  E78. 
U  Am.  Deo.  IBS;  1 B1.  Com.  «6. 

Where  the  Utte  to  escheated  lands  vests  In  tbe 
■tate  without  ofllce  found.  It  may  conver  Its  Inler- 
(■t  at  once:  and  where  IlUedoes  nntvest  before  In- 
quest of  otHoe.  It  mar  give  a  valid  release  of  lia 
elalmtoanariyla  poeeeMlOQ.  Etlenheimerv.HelT- 
ernan.  «  Barb,  mi:  UcCaughal  v.  H;an.  »  Barb. 
KS;  Etc  Ualoae.  £1  S.  C.  4BB:  Rubeck  v.  Gardner,  T 
Watts,  4IS;  State.  Attr.  Uen.,  v.  Tllghman.  Ulnwa. 
474:  Den.  (»btan.  v.  MoKeon,  U  N.  J.  L.  H& 

Where  tbe  title  ot  the  stale  Is  not  complete  be- 
fore offlce  found,  lis  oonveyanoe  twfore  sueta  time 
to  one  D'W  In  possession  probaMr  passes  on  Inler- 
Mt  In  lbs  escheated  lands.  Wilbur  v.  Tuber.  18 
Pick.  177;  JsrksoQ.  Bmltta.  v.  Adams.  T  Wend.  887; 
TalrlBi  v.  Hunter.  11  U.  8.  T  Cranch.  003  iB:  4&ti; 
Jone?  V.  Badley .  4  Ud.  Ch.  107;  Cdsey  v.  Inloes.  1 
OIII.4SI).8BAm.  Dec.  US;  Com.  v.  HIte.  A  LelKb,  588, 
to  Am.  Dec.  SSB;  Nettles  v.  Cummlugs,  S  Rich.  Fq. 
440.  After  the  lapse  of  inauv  years  escheat  pro. 
Ceedlngs  may  t>e  prceumod.   Vlckery  v.  Benson,  2B 

aa.isei 

To  complete  Uileby 
theloTd  make  entry  oi 
cheated,  or  sue  out  a  writ  or  escheat. 

Any  act  which  amounted  to  an  Implied  waiver, 
as  sucepting  rent  or  homage,  barred  the  esoheat. 
t  Bl.  Com.  Mb  Kelly  v.  Greendeld,  *  Han.  ft  M'H. 
UL  TheassessmentottaxesonesobMtedpraperty, 
and  the  sale  thereof  to  pay  the  same,  have  twen 
held  not  to  be  a  waiver  ol  the  state's  right  to  as- 
sert title  by  escheat.  Reldv.  Blate,  Thompson,  74 
Ind.  aa. 


ands  and  tenements  es- 


Poasesslon  of  lands  under  void  deed  bypersnns  at 
color  Incapable  of  holding  title  oonliniiedarier  the 
Incapacity  was  removed,  the  state  never  having  es- 
cheutod  the  lands.  Is  good  as  a^alnat  all  others. 
Beatty  v.  Benton,  IB  Ga.  187. 

By  grantand  warraniy  the  state  mayeatop  Itself 
to  claim  lands  as  pecbeated  on  account  of  alienage. 
Com.  V.  Andr^  8  Pick.  JSi. 

Inquest  of  oOce  or  olOoe  found  Is  still  deemed 
necessary  to  vest  tbe  title  In  some  itatec  People 
v.Folsom.  seal.  873:  Wllburv.  Tobcy.  18  Pick.  177: 
Braditreet  v.  Oneida  County  Bupets.  18  Wend.  54n; 
Jackson.  Smith,  v.  Adams,  7  Wend.  887:  Com. 
V.  Hlto,  8  Leigh,  GB8,  »  Am.  Dec.  £»;  Fairfax  v. 
Hunier.  U  U.  a  7  Cninch.  8U8  iB:  4531;  Taylor  t. 
Benbam.  48  C  B.  t  How,  2gS  (12: 130'. 

In  Indiana  illle  vests  without  Inrormation  found 
unless  some  one  la  In  possession,  when  the  stale 
must  first  esrebllsh  Itstltle.  Held  v.  Sute.  Thomp- 
son. 74  Ind.  S&Z;  Peoplev.  Culling.  8  John*.  1;  Cat- 
ham  V.  Btate.  9  Head.  558. 

Tbe  burden  of  proof  Is  on  the  state,  and  without 
proper  pmot  that  tbe  lands  are  subject  to  escheat. 
It  cannot  suocecd.  even  asagalnst  a  mere  oocupaot. 
Hammond  v.  Intoea.  4  Md.  IBB;  People  v.  Cutting, 
supra;  North  Carolina  Dnlverslty  v.  Harrison,  M> 
V.C3M. 

An  inquisition  that  does  nolDnd  the  death  of  the 
tenant  Intestate  and  without  heirs  Is  a  nuUlty. 
Ramiioy'i  Appeal,  i  Watts,  SX,  SI  Am.  Dec.  801: 
North  Carolina  University  v.  Harrison,  supro.- 
Btale  V.  Teulon.  41  Tei.»S. 

For  tbe  praoUce  In  various  slates,  see  Congrega. 
tlonal  Cburcb  v.  Morris.  8  Ala.  IBt  Bntdley  *. 
DwIgbt.SE  How.  Pr.30O;  Com.  v.  Horth  American 
iMod  Co.  67  Pa.  102;  Otiosted's  Appeal.  88  Pa.  184: 
Rt  Halone.  El  B.C.  135;  Wiederanders  v.  8(Bie.»4 
Tex.  1:%  Hall  v.  Claiborne.  87  Tex.  QI;  Reed  v. 
State.  Thompson,  74  Ind.  !Se. 

Wbeie  tbe  oocupant  has  been  long  In  possession. 
and  there  are  no  bein,  dlstrlbuleea.  or  oredltot^ 
the  public  esctaeator  only,  not  an  administrator, 
can  recover  the  premUee.  Bmlth  v.  Gentry,  tS  tia. 
Bl. 

The  weight  of  autborltj  la.  however,  that  ths 
title  vests  at  onoe  upon  the  death  of  the  trnuDt 
without  office  found,  and  partlHs  In  possession  may 
bedlsposaessedbrapproprlaieproceedlngs.  Whlla 
V.  White,  i  MeUlKy.)  185:  Slerenson  v.Dunlap,! 
T.  B.  Hon.  1S4;  Fry.  Vauahan.  v.  Bmllb.  2  Dana,  ft 
Farrar  v.  Dean.  £4  Ho.  IB:  State.  Roberis,  v.  Render, 
6  Neb.  K3i  CYane  v.  Reeder,  21  Ulch.  S4,  4  Am.  Rap. 
430:  Montgomery  v.  Durlon,  7  N.  H.  47&;  Den,  Ool- 
gao.  V.  UcEeon,  24  N.  J.  1.  im  Den.  Tan  Kleek,  v. 


O'HaDlon,  tl  N.  J.  L.  K 


ovGoi>^Ic 


1B01 


Hamiltox  t.  Browh. 


sn,i 


The  defsDilaoti,  In  a  sopplemenul  antwor, 
"mj  tlULi  plalDiiln  ougbt  uol  to  b&ve  or  itMJti- 
Uln  this  Ktlon  anintt  Ihem,  becftUM  ibej  tav 
tbat  on  tbe  SOUi  ahj  of  U«rch,  1861,  one  Ed- 
ward Coller.  at  that  time  the  lawful  district 
attoraey  of  what  was  then  the  first  Judicial  db- 
trict  of  Texas,  acting  for  aod  under  authority 
of  the  eUre  of  Texas,  filed.  In  the  name  and  bj 
the  authority  of  the  state  of  Texas,  a  Ktltlon 
and  begHn  a  suit  in  the  dlitricl  court  of  Fayette 
county,  Texas,  the  object  and  purpose  ot  which 
suit  were  to  have  said  dtttrici  cuurt  of  Payette 
county  declare  and  adjudge  that  tbe  leaEue  of 
land  described  in  plalntifTs  petition  in  this  suit 
had  eachealed  to  the  stale  of  Texas,  and  to 
have  the  title  to  the  same  devested  out  of  tbe 
said  Waller  HumlltoD  and  his  heirs,  nnd  have 
It  veared  in  tbe  sUte  of  Texas;  tbat  in  said  pe- 
tition plaintiff  alleged  that  Waller  Hamilton, 


Kleeek.  30  N.  J.  L.  81:  Hinkle  T.  Shvldeii.  2  Swan.  | 
U:  Puckelt  v.  Suita.  1  Soeed.  Sbb;  HaDdsv.LrDbani, 
ETQratt.£«l.  eiAm.  Rep.SM:  Balgh  v.  HaJwh,  9  B. 
I.::8:  McCauBhul  v.Ryan,CTBarb.»r«L 

fUputiiient  faas  dleplaced  the  writ  of  eaoheat 
fiJlH.  Anno.  Code  of  N.T.  11877. 

Genrrall;  aoaveyaoaei  oC  eeob^ated  Isods  cannot 
be  made  under  prorlslons  tor  the  conTeranoe  of 
vacant  lands.  Btroub  f.  IMmm,  !T  Pa.at:  Hug-bea 
T.State.ilTei.lftArmstronK  v.BICUnKer.lTHd.lOeL 

A  sraot  by  the  aisle  while  bein  ol  the  orlBlaal 
rninteearellTlnBpaneanotblai:.  Hall  v.GlItinjfs, 
t  Hirr.  Je  J.  lU. 

One  o(  four  owners  of  real  eatate  died,  and  it 
escheated.  After  partition  proceedlnm,  [he  state 
conveyed  an  undivided  fourth  Interest  in  the  land. 
Held,  that  ibe  sranlee  was  not  bound  by  tbe  par- 
tition prooeedlngi,  tbe  state  not  bavins  aaeenceil 
thereto.    Holmes  v.  Patdson.  »  Fa.  4St. 

A  leglsla II le  aot,  dlractloK  the  possession  and 
appropriation  of  tbe  land,  la  egnlvaleot  to  office 
found.    Colled  Statw  t.  De  Bopentimr,  n  TJ.8. 

•WBU.ai(i&«Bi). 

Until  offloe  found,  an  alien  la  competent  to  hold 
land  apalDSl  third  peisona.   Noonebsaa  rltthtto 

complalD.ln  a  collateral  proceedlriE.ir  tbe  soverelsa 
does  not  enioroe  bis  prerooatlie.  Osterman  v. 
BaldwlEi.  73  U.  e.  e  Well.  US  ilXtTnO);  Fairfax  v. 
Hunter,  11  XJ.  8.  T  Cranoh,  BOlOiJBBr.  Jones  v.JIc- 
Maaters.  81  O.  S.  K)  How.  8  (IB:  806);  Phillips  v. 
Moore,  lOO  U.  P.  a»9  (tS:  a03>:  Craly  v.  lladterd.  Ifl  D. 
8.3Wheit.BM  (1:467). 

The  Vlrelnlaaot  nt  177Vsn!ured  from  eaaheat  all 
tbe  Interest  acquired  by  aliens  to  real  property  in 
that  slate,  previous  to  tbe  Issuing  of  a  iiatent 
therefor,  thouKh  It  left  the   rlRlita  acquired  by 

ciplesof  theoommou  \dw.  Governeur  v.  Robert- 
son. S4  n.8. 11  Wheat.  332  i8: 1SS<. 

The  only  vrouod  of  escheat  practically  known  to 
onr  ]a*B  U  where  ihe  oWoer  dies  iDlesiaie.  ]e*avln|{ 
DO  Inberltable  blood,  in  which  case  the  lands 
escbeat  to  the  people,  or  fall  beck  Into  tbe  oom  moo 
ownership  of  the  stale.  People  v.  Cunlilm.I  HUl, 
•7:  Wallace  r.  Harmstead.  MPs.  SOI:  Hatthawa  r. 
Ward.  10  GIU  *  J.  MS;  Jackson  v.  Jackson.  7  Johns 
HI;  Scott  T.  Cohen.  E  Ifott  *  HcC.  108:  H-Caimhsl 
1.  Byan,  »r  Barb. S78:  NeitleBv.CummlOKS.  >  HIcb. 
Eq.  MO;  Honlgomery  v.  Dorlon.  T  N.  H.  17fi;  Don- 
ovan T.  Pltcber.  fiSAla.  an,  %  Am.  Kep.  KU;  Bauds 
r.  iTDbain,  S7  Qrati.  EBl,  21  Am.  Etep.  348. 

Tbt  state  takes,  boc  as  heir,  but  because  there 
■renobelrs.    ^ta(e  T.  Ames,  fS  la.  Ann.  30. 

Genemlly  a  process  known  a*  an  "Inquest  of 
ofltce."  or  "of  offloe  found,"  must  be  Inatltuted 
lUl  D.  8. 


without  heirs,  and  tbat  no  letter*  of  *ad-  [B5S 
■uiDlatnttlon  have  ever  been  granted  upon  said 
decedent's  estate  In  Fayette  county  fn  which 
successlou  should  accordlnf  to  law  have  been 
opened:  that  t^d  decedent  died  seised  and 
poase<  a  1  of  tbe  league  of  land  which  it 
descrile  1  In  the  petition  of  plalntifts  In  tUi 
ault  and  which  Is  fully  deacrtbed  In  said  peti- 
tion; that  said  Walter  Hamttton  was  the  last 
person  aelsed  and  possessed  of  said  land ;  that 
there  are  no  tenants  upon  said  tract  of  land, 
and  no  person  is  either  in  actual  or  conatructlva 
posaesslon  of  said  tract  of  land  or  any  part 
thereof,  nor  Is  there  any  person,  claiming  tbe 
estate  In  and  to  said  tract  of  land,  known  to 
pelitloiieTi  that  no  person  has  paid  the  taiea 
on  said  land  or  any  part  thereof;  that  tbe 
estate  In  and  to  said  tract  of  land  has  escheated 
to  the  state  of  Texas,  and  praying  for  Um 
grant  of  writ  of  possession  In  and  to  said  tract 
of  land  to  said  state;  that  aflerwarda,  to  wit, 

aod  carried  on  In  the  name  of  the  state.  In  order  to 
oompleielts  title  to  tbe  escheated  lands.  And  the 
state  takes  Ibe  title  wblob  the  party  had,  and  none 
other,  and  takes  In  the  plUbt  and  eiient  by  which 
he  held  It.  4  Kent,  Com.  ^ltb  Den,  Tan  Kleek.  r. 
O'Hanlon.tl  S.  J.  L.U3:  Crane  v.  Boeder.  El  Hie  b.H, 
4  A  m.  Hep.  430:  Borland  v.  Denn,  i  Ha'on.  ITi. 

It  a  eatul  que  Crust  dies  Inieslate,  witbont  heliSt 
the  trustee  will  bold  an  Bbaoluieeelate  In  the  prop, 
eriy.  dlscharaed  of  tbe  tiuic  Uattbews  r.  Ward, 
10  GIU  kJ.ta. 

Wben  the  ovner  of  the  real  estate  dies  inteatal* 
without  heirs  capable  of  Inberltlud  It.  the  title 
thereof  devolves  by  operation  of  lair  upon  the 
stale,  but.  to  make  lis  title  available,  It  must  ba 
establlataed  by  a  Judicial  proceeding,  lu  tbe  proper 
oourt.  In  the  name  Of  the  people.  Wallahan  v. 
Inftenoll,  Iir  III.  123. 

The  liirbt  of  action  to  reoover  lands  eacbeals  to 
the  slate  upon  llie  death  of  tbe  owner  wlihoui 
helra  or  next  of  kin,  Johniion  *.  Splcer,  107  N.  T. 
IMl 

Aprooeedlng  by  tbeaitomey  icenrraL  brougbt 
In  behalf  of  tbe  stateof  California  loobtalnadecree 
declaring  tbat  the  property  ot  an  alien  dying  In- 
teslBle  bad  escheated  to  the  state.  Is  prematura 
If  GommeDced  witbin  Are  years  alter  the  death  of 
the  Inteatate.   People,  Alty.  Oen-v.  Boacb,  73  Cal, 

The  qnesMon  of  escheat  of  a  decedent's  property 
for  noneiL'lence  of  heUs  can  be  determined  only 
by  Ihe  method  provided  by  tbeststute.  and  cannot 
be  determined  In  a  |>rooeeding  by  an  beir  far  an 

injuncttiiu  to  restrain  the  escbealor  from  prooeed- 
Ing  wltbblsacCloofureecheat.  Mulr  v.  T' 


Tbe  penalty  of  escheflC  H  removed,  although  the 
set  impoiing  It  Is  not  repealed  In  terms,  wheo.  tw- 
lore  any  Inquisition  Is  inken.  a  statute  basdeoliired 
that  the  land  should  bcheld"lndeteHSlbly  as  to  any 
ri«ht  of  eBchesi"  in  the  commonweolth.  Com.  v. 
New  York,  L,E.J:W,  R.Co.lS3Pa.Iiei,7L.aA. 

Proceedings  to  esobest  the  estate  of  an  Inieslate 
without  helia  or  kindred  may  be  traversed  by  any 
person.  Includliur  his  admlnlsinitrli.  In  whose  poa- 
»e«8lon  theestate  latound.  Oom.r.OromplOD.W 
Fa.l3S. 

The  Interest  ot  tbe  state  In  lands  ot  one  dying 
without  heirs,  upon  wnloh  was  a  prior  mortgage 
on  foreclosure  of  which  the  state  was  not  made 
party,  consists  only  o(  tbe  right  to  enforce  lia 
equity  of  redemption  t>yanequllalile  aclioo  tore- 
deem  from  the  mortgage.  Croner  y.  Cowdrey,  130 
N.  T.  471. 


ovGoi>^Ic 


BiTPKEn  CouxT  or  tbm  Uhitbd  Stats^ 
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OD  tbe  ISth  dftj  of  IU7.  1861,  Ihe  old  district 
court  of  F«;ette  count;,  Texas,  made  an  order 
in  wid  ault  and  caused  it  to  be  eorolled  in  tbe 
rolniites  of  the  said  court,  commandieg  tlie 
publication  for  four  luccessive  weelis  in  a 
Dewrpiiptgr  printed  in  the  Kate  of  Teias  of  a 
noiicti  selling  forth  the  subslBDce  of  the  alle' 
gKtiuns  (>[  said  petition  and  requiring  all  per- 
sons inlercBled  In  the  estate  of  said  Walter 
BamlltoD  to  appear  and  show  cause  at  tbe  neit 
term  of  said  court  wb  j  tbe  said  league  of  land 
•bould  not  be  vested  in  tbe  state  of  Texas: 
that  pursuant  thereto  a  notice  setting  forth  at 
lenRlli  said  order  and  the  substance  of  said 
peiTUun  -ffos  issued  bj  tbe  clerk  of  said  court 
and  publisbed.  as  required  b;  law,  for  four 
successive  weeks  In  a  weekly  newspaper  called 
the  New  Era,  printed  and  published  In  La 
Grange,  in  Fayette  county,  Texas;  Chat  sundry 
persons  InlervcDed  in  said  suit,  and  set  up 
claims  to  parts  of  said  league  of  land;  tbatuid 
suit  was  continued  from  term  to  term  of  sild 
court  unlll  the  July  term  thereof  in  1871, 
When  Ibere  was  ■  trial  bad.  and  Judgment  en- 
tered there  to  tbe  effect  that  the  league  of  land 
in  conlroTeraj  in  this  suit  jsescbeattd  unto  the 
■lale  of  Texas,  and  ibe  title  thereto l8 devest ed 
.out  of  tbe  said  Wiilter  Hamilton  and  Ills  heirs, 
and  forever  vested  in  tbe  staleof  Texas.  A  true 
and  i-orrect  copy  of  said  judftmenl,  certified  to 
259}  under  the  hand  and  *sesl  of  lh*>  clerk 
of  the  district  court  of  Fayette  county,  Texas. 
ts  hereto  attached  and  is  made  a  part  hereof. i 
That  said  Judgment  bas  never  been  reverseo 
or  TAcaied.  but  now  remains  in  full  force  and 
effect;  that  by  and  because  of  said  Judgmrnt 
the  said  Waller  Hamiltoo.  and  all  persons 
claiming  through  or  uoder  him.  are  eslnpped 
and  barred  nf  tbe  right  to  bave  or  malntaio 
this  aellon  for  tbe  recovery  of  said  land. 

"And  tbese  defendants  further  say  that 
ftftei  wards,  10  wit,  on  tbe  Tib  day  of  Augn»t, 
1873,  pursuant  to  tbe  coromanda  of  said  Judg- 
ment, the  clerk  of  the  district  court  of  Fayette 
Gountv,  Texas,  issued  and  delivered  to  tbe 
sheriff  of  Fayette  county,  Texas,  an  order  of 
sale,  commanding  bim  to  seize  the  said  league 
of  land,  and  sell  it  In  manner  as  direcled  in  the 
•aid  Judgment,  and  make  disposiilon  of  lh« 
proceeds  arising  from  tbe  sale  as  provided 
therein;  that  safd  land  was  so  seized  and  solil 
by  said  sheriff,  and  that  Ibrse  defendants  and 
those  under  whom  tbey  rU!m  became  Ibe  pur- 
cliasers  of  tbe  parts  of  said  leneue  claimed  lij 
260]  them  at  sucb  sale,  paid  Ihe  amounts  *of 
their  respective  bids  to  tbe  said  sberiff.  and  re- 
ceived from  btm  deeds  conveying  tbe  same  to 
tbem;  that  for  tbUreasoo, also,  tbesedefendsDiB 
say  that  said  plaintiffs  are  estopped  from  and 


barred  of  tbe  right  to  bave  or  malatain  tblt 

The  plaintiffs,  bj  an  amended  supplemental 

Ktillon,  demurred  generally  to  tbla  answer  aa 
lufflcienl  In  law,  and  also  specially  excepted 
to  It  aa  follows: 

Ist.  "The  escheat  proceedings  and  final 
Judgment  obtained  therein,  set  out  in  defend, 
ants  said  answer,  were  begun  and  prosecuted 
under  and  by  virtue  of  an  act  of  tbe  leglsla- 
lure  of  tbe  stale  of  Texas,  entitled  'A,n  Act  to 
Provide  for  Vesting  in  ibe  Btate  Escheat  Prop- 
erty.' passed  March  20.  184S.  there  being  at 
the  dale  of  tbe  filing  of  said  escheat  proceed- 
ings no  other  Ian  or  statute  authorizing  es- 
cheats; which  said  act  was  repealed  and  an- 
nulled by  the  Constitution  of  tbe  slate  of 
Texas  of  1849,  long  prior  to  the  dale  when  Ibe 
escheat  judgment,  pleaded  and  relied  upon  by 
defendants  to  defeat  plaintiff's  title,  was  ob- 
tained; in  tbls,  Ibat  the  law  of  IStS,  g  11.  pro- 
vides that  the  sheriff  of  tbe  proper  county 
shall  seize  tbe  real  estate  esi^heated  to  Ilia 
slate,  and  sell  Ihe  same  In  the  manner  therein 
provided,  while  ConsL  18B0,  art.  i.  ^  !0,  pro- 
viiles  that  tbu  comptroller  of  Ibe  stale  'sbsll 
take  charge  of  all  escheated  pro[ieriy.  keep  an 
accurate  account  of  all  moneys  paid  into  the 
treasury  and  of  all  lauds  eacbealeil  to  the 
state,'  which  provlsloiu  are  contradictory  and 
CO  nfli  cling." 

3d.  ir  the  act  of  1B48  was  not  repealed  and 
annulled  entirely,  then  g  II  thereof  was  re- 
pealed and  annulled  by  Ibat  provision  of  the 
Uonstiiution  of  18US,  "and,  there  being  no 
other  provisions  In  ^d  act  by  which  com- 
pensation Is  made  to  tbe  heirs  of  tbi-  Inlestalei 
whose  property  has  been  Mcheuled.  tbe  l»i- 
ance  of  tbe  said  act  is  not  self-acting,  and  It 
one  of  confiscation,  and  iberefore  in  violation 
of  the  0th  Amendment  of  Ihe  L'onstltutlon  of 
the  United  SUtes  and  %  14  of  tbe  bill  uf 
rights  of  Ibe  ConslltutioD  of  1H6B,"  by  which 
"no  person's  properly  aball  be  taken  or  ap- 
plied to  public  use  without  Just  compensation 
being  made,  unless  by  consent  »f  sucb  per- 

•3d.  TheactoflSlS,  iraotrepeaIedb;[2ei 

IbeCnnslilullonor  1889,  "was  and  Isincoiilra- 
ventlon  and  riohitlon  of  U.  S.  Const,  art.  I, 
^  10,  which  provides  that  'no  state  shall  pass 
nnv  bill  of  atUlnder  or  law  impairing  Ibe 
ohiigatlon  of  contracts,'  In  that  ssid  law  im- 
pairs the  obligation  of  the  contract  between 
tbe  sUle  of  Texas  and  Waller  F.  Hsmillon 
and  bis  heirs  by  virtue  of  tbe  grant  under 
which  they  hold  said  land,  and  seelts  to  forfeit 
or  conflscHte  the  private  property  of  said  Ham- 
ilton, tbe  land,  by  appropriating  it  to  the  com- 


p  league  of  lHn< 


forth  In  filalntlirspetltloass  follows. ...  .-^-  .  .„ 
the  dFKTlption  by  mst^s  and  t>ounds]br,  snd  the 
same  Is  hereby,^ — ' — '  — ' ' ■"'  -* ' 


Hi  esclipated  unto  tbe  stale  at 


. ,., slieriir  of  Far- 

,',  TeiB*,    oonnnsndlnir    htm.  the  mid 

sberitr,  to  seise  and  si-11  tbe  above- described  league 
of  land  a*  under  exccuclon,  wICbouC  appralsemeDt, 
for  cash  In  United  Sislfs  currmcy,  on  the  Brst 
fhiesdsy  In  snme  month,  aftpr  srtvlnr  notice  of  sale 
H  the  law  lUrents,  In  lots  of  not  leas  than  ID  nor 


more  tban  10  aores.  and  turn  over  tbe  pmceeds 
of  wild  BBla.  after  deducctiiB  thcrerrom  the  ei  peases 
end  ousts  of  the  name,  to  tne  oomplroilpr  of  publls 
Bccounis  forchestate  of  Texas,  takinit  therefor  hU 
duplicate  receipt,  one  of  wbioli  be  Rhsll  Hie  smoaf 
the  papers  of  this  cause.  It  fs  further  ordered  by 
tbe  c»urt  tbat  ttie  piBlutlir,  tlie  suteof  Texas,  do 

■t,and Short. 


n  tills  b 


iBtr  hsd  a; 


for  which  eiMutlon  may  Isaue.  It  Is  furtber 
nrdered  that  Ibe  coats  Incurrrd  ber^n  by  tbe  plslo- 
tlff  tie  taxed  avslnst  the  scats  of  Teiss.  and  ceitl- 
fled  by  the  clerk  of  tbti  oourtco  tbe  com  ptroller  of 
public  accouDts.  to  be  paid  by  the  tmsuter  upea 
tbe  warrant  of  satd  oomptrolter." 
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leu. 


Bakiltob  t.  Bsonn. 


ttl-SM 


moD  fund  without  making  du«  conpenuttoD 
Iherefot." 

Tbe  court  overruled  the  gcDeral  demurrer 
itoil  the  specinl  cxceptlooB  to  tbe  ■□sirer,  and, 
upnn  the  ptaiDtlSs'  decTInlDg  to  Iniroduce  an; 
evidence  lo  support  tbeir  cause  of  action,  ren- 
dered JudemcDl  for  Ibe  defendaata. 

The  plttlDtiSs  tendered  and  were  allowed  a 
bill  r>f  etcept!oQ«  to  tbe  ruling  and  ludgmenl 
nl  Ibe  court,  and  sued  out  this  writ  of  error. 

MeMTt.  H.  E.  BamKrd,  Floyd  McOoien, 
and  Witt  d  Coehrnn  for  plalntifls  In  error. 

MtUTg.  8.  R.  FiBher,  T.  W.  Ortgorji. 
nroum.  Line,  A  Jaekion,  a.aA  Phetpt  AWiU' 
rich  for  delendanU  In  error, 

Ur.  Juitiee  Grmy  delivered  tbe  oplDion  of 
llic  court: 

Thiswaa  an  aclioo  to  recover  land  la  Ibe 
ronni;  of  Fxyette  nm)  mate  of  Texas. 

The  peiitlnn  al1eg<'d  thai  the  laod  waa 
granted  in  1631  bv  the  Reput>l<c  of  Mexico  to 
Walter  F.  Hatnillon,  and  that  on  April  18. 
1838.  the  plainiifTN  were  the  owners  In  fee 
flimple  and  entitled  to  Ibe  posaeMlon  thereof, 
and  the  defendants  Ibeo  ousted  llietn. 

Tbe  defendants,  In  ibeir  answer,  relied  nn 
prnceedlngs  In  escheat  comnieoced  Id  1801, 
and  in  which  judgment  was  rendered  in  IHTl, 

In  Ibnse  proceedlnKS,  as  net  forth  in  the  an 


heirs,  seised  and  poui^s^ed  of  this  land,  and 
that  the  eslale  in  the  land  escheated  to  Ihe 
slate  of  TexBB;  the  court  ordered  publication 
of  nntice  to  all  persons  intereetpd  In  the  estate 
of  Walter  Hamilton  to  appear  and  show  cause 
why  the  land  shoiilil  doI  be  vested  In  the  state; 
after  due  publication  of  the  order  of  notice, 
Kundrv  persons  Intervened  In  tbe  suit,  and  set 
upclsliiis  lo  pans  of  Ihe  land:  the  case  was 
ciintlnii'  d  from  term  m  tnrra  until  Julf  term, 
iBn.  wLoi  a  trial  va-  .ad.  and  Judgment 
entered  Ilint  the  land  "be,  and  the  same  Is 
hereby,  deelared  escbeated  nnlo  the  stale  of 
Teias,  SD'I  tbe  tille  is  hereby  devested  out  of 
the  said  Waller  Hsmition,  his  heirs  and  as- 
•>1j;ds  forever,  and  vested  in  the  state  of 
Texas." 

Tbe  answer  alleped  that  that  judgment  had 
never  been  revwwd  or  vacated,  but  remained 
in  full  force;  and  thai,  because  of  such  Judg- 
nicat,  Waller  llHinlllon.  and  all  persons 
claiming  through  or  under  bim,  were  estopped! 
and  barred  of  the  right  to  maintain  Ihlsaclion. 

Tbe  answer  further  alleged  Ifaat  in  1873, 
pursuant  to  the  commands  of  that  judgment, 
ibe  sherilT  sold  the  land  by  auction,  and  the 
defendants  and  those  under  whom  tbi'y 
claimed  betsme  purchasers  of  parts  of  tbe 
land  at  such  eale.  and  paid  (he  amounts  of 
their  reRpeclive  bids  lo  the  BberifT,  and  re- 
ceived from  him  deeds  conveying  the  land  to 
them;  and  that,  for  ihin  reHitnn  nlso.  the  plaln- 
tifTs  were  estopped  and  barred  to  maintain 
this  action. 

Although  it  Is  not  direclly  stilted,  either  in 
Ibe  pclllion  or  in  Ibe  answer,  that  the  plaintiffs 
claimed  tbe  land  as  heirs  of  Walter  Hnmlttoo. 
or  Waller  P.  Hamilton,  yet  It  isevident  that 
it  was  so  understood  and  Intended.  If  the 
plaintiffs  did  not  claim  In  his  right,  then,  on 
161  U.S. 


the  one  hand.  Ibe  Heslcau  immt  to  him  la 
1831 ,  upon  which  they  relied. "both  In  the  p»> 
titlon  and  In  the  exceptions  to  the  answer,  wm 
immaterial;  and,  on  the  other  band,  nellher 
tbe  Judgmenl  In  escheat  in  1871.  nor  the  sher- 
iff's sale  In  1S72.  set  up  in  the  answer,  would 
meet  the  allegation  m  Ihe  petition  that  the 
plaintiffs  owned  the  land  in  1»88.  Andllisas- 
sumed ,  In  the  briefs  of  both  ■parllea,  thai  [203 
the  Walter  F.BamiltoQ  named  In  thepeiitioa 
and  the  Walter  Haroillon  named  in  the  answer 
were  the  same  person;  and  that  tbe  quesllon 
to  be  decided  is  whether  the  judgment  in  es- 
cheat, or  the  sheriff's  sale  under  that  judg- 
ment, bars  the  plaintiffs  claiming  as  bis  heir*. 

By  tbe  law  of  England,  before  the  Declara- 
tion of  Independence,  the  lands  of  a  man  dvlng 
ititestate  ana  without  lawful  heirs  revertea  bj 
eschi^t  to  tbe  King  as  the  sovereign  lord;  but 
the  King's  title  was  not  complete  without  an 
actual  entry  upon  tbetand,  or  judicial  proceed- 
ings lo  ascertain  the  want  of  heirs  and  devisees, 
Atty.  Otn.  of  Ontario  v.  Merctr.  L.  R.  8  App. 
Cas,  787.  772;  8  Bl,  Com.  245.  The  usual 
form  of  proceeding  for  tbls  purpose  was  Uy  an 
inquisition  or  inquest  of  office  before  a  Juir, 
which  waB  had  upon  a  commission  out  of  tba 
court  of  chancery,  but  was  really  a  proceed- 
ing at  common  law;  and, if  It  resulted  in  fsvor 
of  the  King,  then,  by  virtue  of  ancient  statutes, 
any  one  claiming  title  In  Ihe  lands  mijibl,  by 
leave  of  that  court,  file  a  Ira  verse,  in  the  naturs 
of  a  pica  or  defense  to  the  King's  claim,  and 
pot  in  the  nature  of  an  original  suit.  Lord 
Somcrs,  in  The  Bankan'  Com,  H  How. 
8l.  Tr,  1.  83;  Ex  parte  Webttar.  e  Vea. 
Jr.  eOfl;  Kt  parU  Ovydir.  4  Hadd.  281;  its 
Parry.  L.  R.  8  Eq.  85;  Peo^e  v.  Cutting.  S 
Johns.  1 ;  Brifig*  v,  Tht  Upper  Cedar  Point,  II 
Allen,  157,  172.  The  Inquest  of  office  was  ft 
proceeding  in  retn;  when  there  waa  a  proper 
office  found  for  the  King,  that  was  notice  to 
all  persons  who  had  claims  to  come  In  and  as- 
sert ibom;  and,  until  so  traversed,  it  was  cod- 
elusive  in  the  King's  favor,  Bayley,  J.,  la 
Doe,  Hayne.  t.  Redfern.  13  East,  96,  108;  19 
Vin,  Abr.  88.  pi,  1. 

In  Ibis  country,  when  tbe  lllle  to  land  fails 
for  want  of  heirs  and  devisees.  It  escheats  to 
Ibe  state  as  pari  of  its  common  ownership, 
either  by  mere  operation  of  law,  or  upon  an 
inqueKl  of  office,  according  to  the  law  of  iha 
pailirular  stale.  4  Kent,  Com.  424;  3  Wsahb. 
Ileal  Prop,  (4lb  ed,)  47.  48, 

By  the  Constitution  of  183 
if  Texas,  art  4,  g  13,  It  w  , 
he  legltlalure  should,  "ss  early  as  practicable, 
introduce,  by  statute,  tbe  common  law  of  Eng> 
limd,  witb  such  modifications  as  our  clr^um• 
Btntlces,lB•tbeir]udgmcnt,mayrequire,"[204 
2  Charters  &  Constitutions,  17S7.  And  by  the 
statutes  of  Texas,  from  the  time  of  Its  exis- 
tence as  an  independent  republic,  the  con)> 
mon  law  of  England,  so  far  as  not  inconsist- 
ent with  (he  Constituliou  and  laws  of  Texas, 
has  been  declared  lo  be,  together  with  such 
Cnnstitution  and  lawa.  tbe  rule  of  decision, 
and  (o  condnue  in  force  until  altered  or  re- 
pealed by  tbe  legli-lature.  Tex.  Slat.  Jan.  20, 
1840  (Pasch.  Dig.  (4lh  ed.)  art.  978);  Rev.  Slat. 
of  1870,  ^  9l2b:Oourandt.Volimtr,  81  Tex. 
397;  Sarrfll  v,  EgUy.  Bl  Tex,  476, 

By  the  Constitution  of  the  state  of  Texas  of 


SuPRBiiK  ConsT  or  tkk  UirrrcD  Stated 


Oct.  Tkbm, 


lS4a  It  WM  proTided,  In  art  4,  f,  10,  Ibat  tbe 
dlitrlct  cmm  should  have  original  Juritdlctlon 
"of  hII  aulu  in  betmlf  of  tbe  alate  to  recover 
pmaltiea,  forfeiluree,  and  escheatsi"  and  tn 
mrt.  13.  g  4,  as  follows:  "All  floes,  penalties, 
forfeitures,  and  escheats  whtcb  bave  accrued 
to  the  ItepiiUlic  of  Texas  under  Ibe  CoqkUIu- 
lion  and  Uwb  sbsl]  accrue  to  Lhe  stale  of 
TeiBA;  and  the  legislature  shall  bylaw  provide 
m  method  for  deiermining  what  lands  may 
have  been  forfeited  or  escheated."  9  Charters 
A  CoDSiitutions.  1773,  1761. 

By  Ibe  settled  course  ol  decision  Id  tbe  su- 
preme court  of  Ibe  stale,  no  proceedings  for 
escheat  can  be  bad,  eicept  under  and  accord- 
ing to  an  act  of  lhe  legislalure.  Jonei  v.  Me- 
JtaiUn.  01  U.  8.  SO  Huw.  8,  21  [IS:  SOS.  fllO] ; 
Baneoek  v.  MrJUnney.  7  Tes.  BM.  V^i-.Wied- 
emnderi  t.  Stale.  64  Tex.  133. 

The  legislalure,  on  March  20,  1B48,  passed 
ft  atalute,  enlitleil  "An  Act  lo  Provide  for 
Testing  in  the  State  Escheated  Property." 
General  Laws  of  Teiaa  of  1847-48.  chap.  145, 
p.  SIC  (PHfcb.  Dig.  arts.  3807-3874). 

By  g  1  of  tbatstatuie  (Pasch.  Dig.  art.  8057} 
"If  any  person  die  seised  of  any  real  or  pog 
Ksfled  of  any  personal,  estate,  without  any 
devise  ibereof,  and  having  no  heirs,  or  where 
tbe  owner  of  any  real  or  personal  estate  shall 
be  absent  for  the  term  of  seven  years,  and  Is 
Bot  known  to  exist,  such  estate  shall  escheat 
to  anil  vest  lo  tbe  state."  The  purpose  and 
Import  of  the  2il  clause  of  Ibis  section,  coacerD' 
log  an  owner  absent  for  seven  years  and  not 
koown  to  exist,  have  been  declared  by  the  su- 
!S05]preinecourt  oftbe'stale  tobe"thatproof 
of  absence  of  one  who  Is  not  knowti  to  exist 
for  the  length  of  time  mentioned  is  presump- 
tive evidence  of  his  death.  It  Is  not,  there- 
fore, a  ground  for  escbeat  of  itself,  but  evl- 
denceof  one  of  the  elements  of  title  by  escheat." 
Mug/ut  V.  Stale.  41  Tex.  10,  20.  This  is  only 
imporlaiit  by  way  of  explaining  the  scope  of 
the  statute,  since,  in  the  present  caae.  both 
puriles  assume  and  reij  upon  tbe  death  of  tbe 

By  g  2  (3658)  when  no  lettera  testnmenlary 
or  of  admi  Die  I  ration  appear  to  Lave  been 
granted  upon  lhe  estate  of  a  person  who  has 
aUni  without  heirs,  it  is  made  the  duty  of  lhe 
district  sttornev  to  flie  in  the  district  court  of 
the  county  "wLere  such  succession  fs  required 
M  be  opened,"  which  is  as  mucb  •■«  lo  say 
where  bis  estate  would  be  administered,  a  pe- 
tition Mttlng  Forth  "a  descripllon  of  the  es- 
Mte,  the  name  of  the  person  last  lawfully  seised 
or  possessed  of  the  same,  the  names  of  lhe  ten- 


ealate,  it  any  such 

tbe  facts  and  circumitancea  in  consequence  of 

which  such  estate  is  claimed  10  have  escheated ; 

r lying  for  a  writ  of  possession  for  the  tame, 
behalf  of  the  slate." 

Section  8  (SASS)  requires  actre  facias  to  be 
luued  to  all  persons  named  in  the  petition  as 
In  possession  of  or  claiming  the  estate,  requir- 
ing them  to  appear  and  show  cause  why  it 
should  not  be  vested  In  the  state.  Bection  4 
(8680)  further  requires  an  order  of  notice  to  be 
published  four  weeks  In  a  newspnper  printed 
within  ihesute,  suUng  briefly  ibe  conlenu 
of  the  petition,  and  requiring  "all  persona  In- 


terested In  the  estate"  to  appear  and  show 
cause  why  it  should  not  tie  resled  in  the  state. 
The  order  of  notice  by  publication  to  all  per- 
sona toieresLed  in  the  estaie  Is  essential  to  tba 
Jurisdiction  of  the  courtj  and.  If  no  such  no- 
lice  is  ahown  by  the  record,  a  Judgment  for 
the  stale  will  be  reversed  on  wilt  of  error,  even 
If  sued  out  by  parties  who  wcro  named  tn  lb* 
petition  and  appeared  and  pleadpd  In  the  cause. 
.Scale  T.  Tevb>n,  41  Tex.  2i9;Wie<Uianderi  v. 
Stale.  64  Tex.  183;  .Banna  v.  Stale.  84  Tex. 
664.007 

•By  %  5  (3681)  "all  persons  named  In  [206 
Buch  petition  as  lenantsorpersonsfn  actual  pus- 
sesslon  or  claimants  of  the  estate"  may  appeur 
and  plead  and  traverse  the  facts  slated  in  tbe 
petition  or  the  title  of  the  state;  "and  any 
other  person  claiming  an  interest  in  such  es- 
tate may  appear  and  be  made  a  defendant  and 
plead,  by  mollnn  for  that  purpose.  In  open 
court."  By  g  S  (8683),  If  no  penwD.  after  no- 
tice as  aforesaid,  shall  appear  and  plead.  Judg- 
ment shall  be  rendered  by  default  for  the  slate. 
By  ^  7  (3068),  "if  any  person  appear  and  deny 
tlie  title  set  up  by  lhe  state,  or  Iravene  any 
material  fact  In  tbe  pelllion.  Issue  shall  lie 
made  up  and  tried  as  other  Issues  of  fact." 
By  §  6  (8064),  "if  after  the  issue  and  trial  It 
appears,  from  the  facts  fourd  or  admitted, 
that  the  slate  halb  good  title  to  the  estate,  real 
or  personal,  in  the  petition  mentioned,  ur  any 
part  thereof,  Judgment  shall  be  ri^ndcred  that 
the  stale  shall  be  seised  or  pussessed  thereof, 
and,  at  tbe  discretion  of  the  court,  recover 
costs  against  the  defendants."  Bv  g  S  (SOOS), 
"If  It  appear  that  tbe  state  hath  no  title  in 
such  estate,  the  defendant  shall  recover  hia 
costs,  to  be  taxed  and  certified  by  Ibe  clerk  i 
and  the  comptroller  of  public  accounts  shall, 
on  such  certlBcale  being  filed  In  his  office,  Is- 
sue a  warrant  therefor  on  the  trcasurv  of  Ibo 
state,  which  shall  be  pnld  as  other  demands 
on  the  treasury."  And  by  §  10  (3666),  "when 
any  JudgniL'nt  shall  be  rendered  that  the  slate 
be  seised  or  possessed  of  any  estate,  such 
Judgment  shall  contain  a  description  thereof, 
and  sbftll  vest  the  tille  In  the  state," 

By  g  II  (SOOT)  "a  writ  shall  be  issued  to 
the  sheritf  of  lhe  proper  county,  commanding 
him  to  seize  such  estaie,  vested  in  the  stale; 
and  "he  shall  dispose  thereof  at  public  auc- 
tion, in  Ibe  manner  provided  by  law  for  tbe 
sale  of  property  under  execution."  By  §  IS 
(SOOS)  a  copy  of  the  record  and  account  of 
aale,  exemplified  under  the  seal  of  the  courl, 
is  required  to  be  deposited  in  the  oEDce  of  the 
comptroller  of  public  accounta.  and  another 
copy  recorded  in  tbe  office  of  the  recorder  of 
the  county;  "and  such  record  shall  preclude 
all  parties  and  prlviea  thereto,  their  heirs  and 
afsigns," 

ByS  18(8669)  "any  party  whoshallhav ap- 
peared *Io  any  proceeding, and  thedis-  [207 
trict  aiiomey  on  behalf  oftlie  stale,  ahall  have 
the  right  to  prosecute  an  appeal  or  writ  of  er- 
ror upon  such  judgmenl." 

Section  14  (3070)  rrijulres  that  "the  comp- 
troller shall  keep  just  accounts  of  all  moneys 
Eald  Into  the  treasury  and  of  all  lands  Tested 
I  the  state  under  the  provisions  of  this  act" 

Sections  IS  (SOTI)  and  16  (3672)  provide  that 
'if  any  penon  appear  sifter  lhe  aeath  of  the 
testator  or  lntestat«,  and  claim  any  money  paid 
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into  the  trewurj  under  ibfa  act,"  u  belr,  dev' 
iMe,  or  lefialee,  be  ma;,  b;  petillon  In  Ihe  dis- 
trict court  Tor  Ihe  oouDly  in  whicb  Ihe  eatnte 
waH  Kilil,  and  after  nollee  to  the  dEslrlcl  atlnr- 
ney.  and  pioof  that  the  petlMoner  is  ad  heir. 
devisee,  legatee,  or  legal  represfUtatiTe.  obtain 
an  order  directing  ibe  complroller  to  iMue  hk 
wnrrant  on  the  treasurer  for  payment  thereof. 

SvclloD  17  (8678)  alfaply  relsles  to  the  duty 
of  tbe  district  altorae;  lo  obtain  from  the  clerk 
of  anj  probate  court  moneva  or  title  papen  to 
land,  not  claimed  bjanjheir,  devlaoe,  or  legal 
reprcsenrattve  of  a  deceaaed  person. 

By  §  18  (S6T4)"  all  property  eecbeated  under 
the  provision*  of  tbis  act  shall  remain  subject 
to  Ibe  dispoiilion  of  the  state,  as  may  hereafter 
be  preBcrll)e"l  by  law." 

Tex.  Rer.  Slat.  1879,  gg  1770-1785.  re-enact 
eubnlantlatly  and  almost  verbally  the  provl- 
aions  of  Ibe  statute  of  1848, except  by  requiring 
the  publicatlim  of  the  order  of  notice  for  eigbi 
ntfks,  instead  of  four  weeks  as  In  6  4.  by 
cmltllDg  §g  12  and  17,  and  by  inBcrting  the 
words  "tbe  proceeds  of"  at  the  beginning 
of  S  18. 

These  proceedings  for  the  escheat  of  Ihe 
estate  of  a  deceased  person  for  want  of  heirs 
or  devisees,  like  ordinary  proceedings  for  [be 
adm  I  alsl  ration  of  his  estate,  presuppose  that 
be  is  dead;  If  ha  is  still  alive  the  court  U 
without  jurisdiction,  and  its  proceedings  are 
null  and  void,  even  in  a  collateral  proceeding. 
Grijpth  V.  FroHtr,  12  V.  S.  8  Cranch.  9,  28  [3; 
4T1.  47S]:  ScoU  v.  McNtal,  154  U.  6.  34  [88: 
SSflj;  Hall  T.  Olaiborne.  27  Tex.  217;  WMtrt 
V.  I'atterton,  27  Tei.  491.  467,  86  Am.  Dec. 
643;  Jlartin  r.  BMnoon.  67  Tex.  868,  876; 
Cnp/en  V.  Cbmpfon,  OTex.Civ.  App.  410.  And 
208]  if  the  death  *or  the  former  owner,  intes- 
tate and  without  heirs.  Is  not  alleged  in  the 
petition,  or  Is  not  proved  at  the  (rial,  a  judg- 
ment for  tbe  stale  is  erroneous  and  reversible 
by  appeal  or  writ  nf  error.  Bvghei  v.  State, 
41  Tex.  10;  Wudtranden  t.  Slafa,  64  Tex.  183; 
Bamia  v.  BtaU.  84  Tex.  864. 

But  the  whole  object  in  proceedings  for 
escheat,  at  In  proceedings  of  administration. 
Is  to  ascertaiD  who  are  entitled  lo  the  estate  of 
a  deceased  person;  In  proceedings  of  admluls- 
tratloD,  to  distribute  tlie  Hssets,  after  payment 
of  debt?,  among  those  who  come  forward  and 
prove  tbemselves  to  be  next  of  kin:  in  pro- 
ceedings for  escheat,  lo  ascertain  and  deler- 
mlne.once  for  all,  so  tar  as  concerns  the  title  in 
the  Isnd  itself,  whether  Ibe  former  owner  left 
no  beirs  or  devisees,  that  being  the  single  ques- 
tion on  which  depends  the  Issue  whether  or 
not  tbe  land  lias  escheated  to  tbe  slate. 

Consequenlly,  when  (as  Is  admitled  in  the 
preeeul  case)  the  former  owner  was  dead;  and 
in  Ihe  proceedings  for  escheat  (as  shown  by  tbe 
record  on  which  the  deteDdanls  relf)  the  peti- 
linn  describes  tbe  Innd,  gives  the  niinie  of  tbe 
former  owner,  and  alleges  that  he  died  Intes- 
tate  and  without  heirs,  that  no  letters  of  ad- 
ministration upon  his  estate  bad  been  granted, 
that  there  ia  no  tenant  ur  peison  in  actual  or 
constructive  possession  of  the  land,  nor  any 
person  konnn  to  the  petitioner  claiming  Hn 
estate  therein,  and  that  the  land  hss  eacbealed 
to  the  state  of  Texas;  and  an  order  of  notice 
to  all  persons  interested  In  the  estate  has  been 
publlrbed,  at  required  by  tbe  alatute;  ud, 
iiil  V.  8. 


after  a  bearing  of  all  who  appear  and  pleAd, 
judgment  Is  entered,  deacrlbing  the  land,  and 
declariug  that  II  has  escheated  to  the  si  ' 


claimants  having  had  actual  ooiioo 
byscire  facias,  or  havingappearedand  pleaded, 
but  also  againat  all  other  persons  Interested  In 
the  estate  and  having  baa  coDStructlve  notlca 
by  publication. 

That  such  is  the  effect  of  the  judgment  la 
favor  of  the  stale  Is  clearly  shown  by  the  de- 
cision in  WiederaiideT»  v.  SlaU,  above  cited, 
in  whicli  tbe  reasons  for  holding  that.  If  tha 
notice  required  by  the  statute  to  all  persons  In- 
terested In  Ihe  estate  *had  not  been  pub-[209 
iisbed,  the  court  had  no  jurisdiction  to  enter 
Judgment,  even  against  persona  who  actually 
appeared  and  contested  the  claim  of  tbe  state, 
were  stated  by  the  court  as  follows; 

"  Tbe  purpose  for  which  proceedings  of  thia 
character  are  instituted  is  to  have  a  judicial 
declaration  in  the  form  of  a  solemn  judgment 
made  by  a  court  having  jurisdiction  of  lb* 
subject-matter,  and  of  Ihe  persotis  In  Interest 
In  BO  far  as  publication  can  give  It,  that  the 
facts  exist  wblch,  under  tbe  taw,  cast  till* 
upon  tbe  stale  to  property  with  which,  at 
some  former  time  (in  case  of  lands).  It  bad 
clothed  a  peraon  with  tille.  .  .  .  Tbe  law 
now  in  force  must  be  deemed  to  be  a  law  pro- 
viding a  method  for  giving  effect  to  escheats. 
Rev.  Stat.  1170-1788.  ...  We  are  of  the 
opinion  that  Ihe  puhlicsiloo  of  notice,  required 


daring  the  escheat,  and  vesting  the  title  iu  Iba 
ite;  but  by  and  through  process,  to  be  Issued 
ider  the  Judgment,  lodevest.notonly  the  titin 
of  persons  enllited  lo  lake  tbe  properly  of  Iba 
deceased  aa  bis  belra.  If  nerchance  any  such 
[here  be,  but  aleo  by  a  sale  to  devest  toe  titia 
of  Ibe  state,  and  to  start  and  confer  upon  the 
purchaser  a  new  title  deralgned  directly  from 
Ibe  sovereignty  of  tbe  soli.  Rer.  Stat.  1777- 
1780. 

"  The  proceeding,  while  not  strictly  a  pro- 
ceeding in  rem,  has  many  of  ita  characterlatlc*; 
yet  the  statute  does  not  direct  a  seizure  of  tbl 
thing,  which,  in  some  caws,  has  been  held  to 
support  a  Judgment  strlcllyin  rem.  ll  applies 
to  personalty,  as  well  as  realty.  The  mere  In- 
stitution of  Uie  proceeding  creates  no  presump- 
tion that  there  Is  no  one  capable  of  taking  tha 
estate  under  Ibe  rules  regulatlug  the  descent 
of  ealatea  of  deceased  persons— Ibe  presump- 
tion is  to  tbe  contrary;  and  Ibe  effect  of  tha 
Judgment,  it  rendered  after  all  persons  inter- 
eated  In  the  estate  are  notified  of  tbe  pendency 


properly  ia  sold  under  a  valid  decree,  the  claim 
of  the  person  who  might  have  taken  it  aa  heir, 
devisee,  or  legatee  Is  against  the  proceeds  of 
tbe  property,  which  must  he  paid  into  tha 
Slate  treasury  (Rev.  StaL  1780-1785),  and  to  re- 
cover even  tbal  he  Is  driven  to  a  suit.  It  cer- 
tainly is  not  tbe  inienlion  that  the  purchaser 
.•93 
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of  MCbeftled  Inndi  sbtll  be  subjected  to  tbo 

Eril  of  losing  them  sfler  tbey  faa*«t  been  regu- 
'Ij  uchealea  and  sold,  il  an  heir,  devlBee, 
or  legatee  shall  lubsequenlly  make  clnim ;  noi 
that  persontlt;  wbtcli.  from  day  to  day. 
chongea  taaada,  ihalt  be  subject  to  tbe  claim 
of  aueh  penoDt,  however  valid  such  claim 
may  have  been  if  aaierted  in  proper  lime  am' 

I  lace.  Yet  auch  reaali*  would  follow  if  tbi 
urUdtctloD  of  the  court  la  not  bo  brought  Inio 
eierclse,  by  a  eubstanlial  compliance  with  tbe 
requlsllea  of  the  statute  aa  In  clothe  It  wllb 
power,  by  lla  Judgment,  to  cnocluslvely  settle 
Ibe  title  to  Ibe  property  m  again  at  all  penoDs." 

04  Tex.  185-188. 

The  lltte  npinlnn  was  expreaaed  by  Chief 
Juatlcfl  Shaw  upon  tbe  effect  of  proceedinga 
uoder  a  atmllar  statute  of  Massachuaetta,  in  a 
caae  In  which  it  was  held  that  a  conTeyance 
of  leal  estate  of  a  citiien  dyine  tnteatate  and 
without  belra  could  not  be  made  by  the  com- 
moDweallh  until  tbe  reodltioD  of  Judgment  In 
Ita  favor  upon  an  Inquest  at  office.  The  Chief 
Juttlcc  said:  "Where  a  subject  diea  fnieslate, 
ai  tbe  eaiate  desceuda  to  collateral  kindred  in- 
deflnltely,  tbe  preaumptioo  of  law  Is  that  he 
had  heirs,  and  this  presumpliou  will  be  good 
against  the  commonweallb  until  Ihey  ioalllute 
tbe  regular  proceedings  by  faqucst  of  olHce, 
by  which  tbe  fact  wbether  the  inlealate  did  or 
did  not  die  without  heira  can  be  ascertaloed. 
and  if  tbia  fact  ia  eslahliabrd  in  favor  of  the 
commoDwealth,  It  rebuta  the  contrary  pre- 
sumption, and  tbe  commonwealth,  by  force 
of  tbe  Judgment,  and  of  the  statute  before 
cited,  becomes  seised  In  law  and  in  fact.  In 
such  cases,  tbert- fore,  the  court  are  of  opinion 
that  an  inquest  of  office  Is  necessary,  and  that 
tbe  comoionwealth  cannot  be  deemed  to  be 
■eised  without  aucb  Inquest.  Jackwny.  Adanu. 
7  Wend.  887;  But.  Hayne.  v.  Bedfern.  12  Esst. 
M.  8o  far  as  this  depends  upon  general  prln- 
cIplpR.  itaeemstobea  rule  highly  reasonable  in 
27 1]  'ilself,  and  tends  greatly  1o  the  security 
and  regularity  of  titles.  By  the  mcKieof  taking 
Inquests,  prescribed  bv  the  law  of  this  com- 
monwealth (Sut.  ITSl.'chap.  18.  §  2),  general 
notice  ia  to  be  given  of  the  claim  of  the  com- 
monwealth, any  person  is  admitted  lo  traverse 
It.  a  trial  by  JU17  is  lo  be  had,  and  costs  are 

£iven  to  the  prevailing  parlv.  The^  are 
Igbly  reasonable  and  equitable  provisions. 
uid  It  Is  manifestly  for  the  quiet  of  Ibe  com- 
monwealth and  the  security  of  the  citiiten.  that 
they  should  be  pursued,  before  the  common 
wealth  shall  be  permitted  to  take  into  its  own 
custody  and  dispose  of  estates,  upon  a  claim 
which.  If  not  doubtful.  Is  at  leart  nut  appar- 
toA."  WiOnir  v.  Tobey,  18  Pick.  177,  ISO. 
Tbe  Craislltutloo  of  Texas  of  186i},  art.  A, 

5  B,  coDtained  a  provision  similar  to  that  or 
the  Conatltuliun  of  1845,  as  lo  Ibe  Jurladicllon 
of  the  diatrlct  court  ovi-r  eschciits;  and  C0D< 
tatned  no  other  provision  on  ibe  siiliject  of 
escheats,  i  Cbariera  ft  Conslitutiona.  1789. 
Tbat  Conalltutlon,  as  was  admilled   by  the 

Slalotiffs,  did  not  take  away  the  power  of  the 
igtsialure  over  Ibe  subject,  or  affect  the  stat- 
ate  of  IB48  or  proceedings  under  It. 

But  It  was  strenuously  conleoded  Ihat  this 
■tatuio  was  repealed  by  tbe  Cunsiituifon  of 
ISOe,  which,  while  embodying,  in  art.  &.  %  7, 
tbe  proTiilon  of  the  former  Constitutions  as  to 


tbe  Jurisdiction  of  the  district  conn  over 
escheats,  and  repealing  in  art.  4.  g  20,  tbe 
provision  of  arL  5,  g  2Ji.  of  the  Conslllutlon 
of  1801.  establishing  the  office  of  compiroller 
of  public  accounts,  U<  be  elected  by  tbe  quail- 
Old  voters  of  tbe  state  for  Ibe  term  of  four 
year*,  also  dfflned  tbe  comptroller's  duii>^  a* 
follows:  "He  shall  superintend  the  Sitcal 
affairs  of  the  state:  give  instructions  to  Ihc 
Resesaora  nud  collectors  of  the  laiea;  fclllc 
wiib  them  for  taie-;  lake  charge  of  all  es- 
cheated property:  ki'cp  an  accurate  account 
of  all  moneys  paid  Into  the  trtasiiry.  and  of 
all  lands  escheated  to  the  slate;  publish  aoou- 
ally  a  list  of  delinquent  asnesaors  and  collect- 
ors, and  demand  of  them  an  annual  list  of  all 
iHxpnvcrfi  in  their  rcs[>etiive  counties,  to  bft 
Htiii  In  bis  otilcc;  keep  all  the  accounts  of  tbe 
stntej  audit  all  tbe  cliims  HgnlnHt  the  state; 
draw  warmuts  upon  the  treasurer  in  favif  nf 
thepublic'credltora;  and  per  for  .11  such  [372 
olhcT  duties  as  may  t>e  preiTribeil  by  law."  i 
Cbartera  &  Couilituilonn,  1704,  180B.  1811, 

Tbla  definition  ol  the  duties  of  the  comp- 
troller in  the  Constitution  of  1B6B  nearly  fol- 
lowa  tbe  words  of  the  slalutea  existing  at  the 
time  of  its  ailopilon.  PHsrh.  Dig.  art'.  5114. 
5424.  5430,  S670.  61S4.  541G.  M18.  54'.'0.  The 
principal  difference  Is  in  aubftlilutlng  for  the 
words  of  S  14  of  the  act  of  1848.  rei|Uli  ine  the 
comptroller  lo  "keep  Jiut  accounis  of  all 
moneys  paid  Into  tbe  ireusury,  aod  of  all 
lunds  vested  In  the  alate,  under  ibe  provislooa 
of  this  act,"  tbe  words,  "take  charge  of  all  es- 
cheated proptrty;  keep  an  accurate  account  of 
all  moneys  paid  into  tbe  Ircaaury,  and  o(  all 
lands  cecLeated  to  the  stale." 

As  tbe  Constitution  of  1669  repeala.  in  so 
many  words,  tbe  provision  of  former  Consli- 
tutiona by  which  the  district  court  Is  vested 
with  original  Jurisdiction  of  all  causes  in  be. 
half  of  the  stale  to  recover  escheats,  and  as  Iha 
statute  of  1846  made  11  the  duty  of  the  comp- 
troller to  keep  accounts,  nolonly  of  all  moneys 
paid  into  the  treasury,  but  a>»o  of  all  laoda 
vested  in  the  stale,  under  ita  provisious,  il  {* 
difficult  to  see  bow  the  Inseriion  of  the  general 
words  "take  charge  of  all  escheated  properly." 
in  the  deSniiion  of  the  comptroller'e  duties  in 
tbe  Constitution  of  18D9,  either  iocreuseil  bis 
powers,  or  diminished  those  of  the  district 
court,  Id  relation  to  escheats. 

Tbe  whole  object  of  tnaertin^  lo  the  Consll- 
lutlon a  deflaltioQ  of  the  principal  duties  of 
tbe  comptroller  would  seem  to  Lave  been  to 
Qi  by  the  fiindanienla]  law  a  matter  which 
would  otherwiae  hare  been  aubjecl  to  tbe  dia- 
cretluo  of  Ibe  legislature, 

Tbe  only  doubt  thrown  upon  this  arlsea  out 
of  Ibe  opinion  dellvereil  in  Hughn  v.  StuM, 
above  cited,  in  which  Mr.  Justice  Moore  said: 
"Whether  this  statute  had  not  been  repealed 
by  the  provision  lo  tbe  ConetitutloD  of  ItNW. 
nblcb  we  have  cited,  may,  we  think,  admit  of 
serioi.a  question;  but  as  it  is  not  necessary  to 
the  determination  of  Ibe  present  case,  we  are 
not  called  upon  at  present  lo  determine  It 
We  tbinh,  however,  tbat  it  Is  quite  evident  Ibis 
aeciion  of  the  Constitution  lain  conflktl  wilb. 
and  therefore  refokei.  the  authority  conferrwl 
*by  tbe  statute  of  184tt  upon  tbe  court  [273 
to  order  tbe  sale  of  escheated  land,  If  such,  lu- 
deed,  can  be  held  to  be  the  proper  conatruction 
, ,  W  U.  8. 
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of  tbia  atatnto  In  view  of  tb«  eonfilctfag  pro 
viaiob*  of  lu  different  tections."  41  Tex.  18,19. 
But  tbc  weigbt  ot  that  suggestioD  Is  much 
leasened,  if  not  wholly  counierbalMDced,  by 
aeven]  coDBideralloaB.  The  decialon  In  that 
tue  was  put  upon  the  dlsllact  ground  Ihai  the 

KiltlOD  Bud  the  proof  were  both  iDtufflcient, 
anolher  case,  decided  al  the  aame  term,  in 
wlijch  the  opiaioa  was  delivered  by  the  laine 
Judge,  a«  well  na  Id  ao  earlier  case  of  a  writ  of 
trmr  to  review  the  very  Judgment  now 
pleaded,  and  in  at  lenst  two  later  ciuea.  above 
1  iied.  In  each  of  which  tbla  prnpoallloo,  if 
si>uijd,  would  have  been  decisive,  it  was  not 
f  ven  mentioned.  SInle  v.  7'ett>on,  4\  Tex.  249; 
nnmn  v.  BlaU.  38  Tex.  283;  Wifderanden  v. 
fHiiU,  6t  Tex.  188;  Banrui  v.  Stalt,  M  Tex. 
6U.  And  after  the  Constlluiion  of  ISC&had 
been  In  force  for  ten  jean,  the  legislature,  In 
revlalni;  and  codifying  ibealalulee  of  Iheatale, 
re-eDHCled  all  the  mHterlal  provisions  of  Ibe 
HCt  of  1846.  both  aa  to  oblaining  a  jiid);meDl 
declaring  the  land  lo  have  cecheaied.  and  aa 
to  asubBfquent  Bale  of  the  land  by  tbe  eberlff. 
and  clearly  manifeited  ila  understanding  and 
Inientlon  ibat  the  provisloni  for  such  a  sale 
illd  and  should  remain  in  force,  by  prefixing 
tbe  words  'the  proceeds  of"  to  the  last  sec- 
tion, which  had  directed  "all  properly  ee- 
cbraicd  In  accordance  with  (be  provUiona  of" 
the  act  to  "remain  subject  to  the  dispoaition 
of  Ihe  state,  as  may  herenfter  be  preecrlbed  by 
law."    Rev.  Siai.  of  IB7B.  g  1T86. 

The  plainiiSs  lomewbat  relied  on  art.  10. 
go.  o!  Ihe  Constiliitlon  of  1860,  which  provides 
that  "Ibe  leglslaliire  ahali  not  hereafter  grant 
land*  to  any  perHon  or  pornona.  nor  shall  any 
certificates  for  land  be  sold  at  the  land  otiicc, 
except  to  Hciua!  seltlera  upon  the  aame  and  in 
loiR  not  eiceeiling  ISO  acres."  2  Chartera  & 
Conslitutlona.  1810.  But  this  evidently  re- 
lates only  10  legislative  greole  of  land,  and 
not  lo  Judicial  proceedlnga  to  declare  and  en- 
force escbeats. 

Even  if  Ihe  suggestion  In  Evghet  v.  State. 
ahnve  ciled,  thai  an.  4,  §  20,  of  the  Conslltutlon 
274]  of  186Q,  relallng  to  the  'compiroMer  of 
acciiunts,  "ia  In  conflict  with,  and  thpreTore  re- 
vokes. Ihe  anlhorily  conferred  by  the  statute 
of  1848  upon  the  court  lo  ord:r  the  sale  of  es- 
cheated land,"  shnuM  be  connidered  as  well 
founded.  It  would  affect  only  ^  II  ot  the  slat- 
me,  auihnrizing  tbe  sate,  and  so  much  of  tbe 
•uluequeni  sections  as  concern  that  pub}*ct; 
and  wiiuld  leave  unaffected  the  preceding  sec- 
tions, priividiog  for  a  Judgment  to  be  rendered, 
upon  due  allegation  ana  proof,  and  after  no- 
tice to  all  persons  ioterealed,  aacettaining  and 
declaring  that  tbe  land  has  escheated  to  the 
alate,  and  vestiDg  In  Ihe  slate  the  title  to  tbe 
land.  Tbe  provisions  looking  to  a  Judgment 
veeling  litle  to  ibe  land  in  the  stale  are  dig- 
tlttct  and  severable  from  the  provisions  for  a 
sale,  and  a  conversion  into  money,  of  the  land 
after  It  ha*  vested  in  tbe  ulate;  and  if  the  latter 
proriaioDa  are  lor  an;  reason  invalid,  tbey  maj 
KID.S. 


be  considered  a*  atrlckeo  out,  and  the  formei 
provisions  stand  good.  FiM  *.  Oark,  148  U. 
&.  049  [80:  2941;  ZtMnuMana  v.  Von  itOMis- 
berg,  70  Tex.  023.  Aod  the  Judgment  set  up 
Ip  the  answer  in  this  rase,  ao  ^r  as  It  deter> 
mined  that  the  title  of  the  land  had  vested  t^ 
escheat  In  tbe  state,  was  valid,  even  if  the  or- 
der for  a  snip  of  Ihe  land  was  not.  Ludloia  v. 
Ramty.  78  U.  B.  11  Wall.  681  ffiO:  SIS]. 

It  follows  that,  if  the  sale  and  convejanoo 
by  the  sheriff  to  the  defendknts  were  Invalid 
and  vested  no  title  In  them,  the  previoua  Judg- 
ment, ascertaining  and  declaring  the  escheat, 
vested  a  good  title  in  the  slate  of  Texat 
against  nil  |)erson a  claiming  aa  heirs  or  devisee* 
01  tbe  former  owner;  ana  tliat  Judgment,  al- 
though it  does  not  prove  the  title  to  Iw  in  tba 
defeadants.  proves  It  lo  tie  out  of  the  plain- 
tiffs, and  affords  n  complete  defense  to  thla 
action.     Late   v.  Simvu,  22   U.   8.  9  Wheat 
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As  to  personal  property.  Indeed,  a  Judgment 
tnnm  after  notice  by  publication  only  might 
not  bind  persons  who  bad  no  aciuM  notice  of 
the  proceedings,  unless  tbe  Ihlng  bad  been 
first  seized  into  tbe  custody  of  the  court.  7^ 
.Van/.  18  U.  B.  9  Cranch,  120.  144  [8:  078, 
08*];  Sfoll  V.  MeSfeai.  154  U.  8  84,  40  [88: 
888,  901];  Hill^n  v.  Ougot,  159  0.  8.  118,  107 
[inte.  1V<.  161].  Butitwaswltbintbepowerof 
the  legiBlatiirc  of  Teisa  lo  provide  for  determin- 
ing and  quieting  tbe  'title  to  real  eeiaie  [27ff 
within  Ihe  limits  of  the  state  aod  within  Iha 
Jurifdiclion  of  Ibe  couri,  after  actual  notice  lo 
all  known  claimants,  and  notice  by  publics- 
tldb  (o  all  other  persons.  Phillipt  v.  Moor*, 
100  U.  8.  2(18.  aia  (25:  608.  604];  Arndt  v, 
Qrigg*.  184  U.  B.  SIS  [88:918];  Hardy  v.  Aofy, 
84  1Vx.  Sd3.  609. 

When  a  man  dies  the  legislature  ia  under 
istllutlonal   obligation  to  leave  the  litis 


estate.  If  such  proceedings  are  bad,  after  ac- 
tual notice  by  service  of  summons  to  all 
known  claimaals,  and  constructive  notice  by 
publiealioD  to  all  possible  claimants  who  arc 
unknown,  the  final  delermination  of  the  right 
of  succession,  either  among  prlvale  persona, 
as  in  tbe  ordinary  administration  of  eatatat,or 
between  all  persons  and  tbe  stale,  as  by  In- 
quest of  office  or  similar  process  to  determin* 
whether  the  estate  has  eachealed  to  the  public. 
is  due  proceaa  of  law;  and  a  statute  providlog 
for  such  proceedings  and  determination  doe* 
not  impair  the  obligation  of  any  contract  con- 
tained in  the  giant  under  wbich  the  former 
owner  held,  whether  that  grant  waa  from  tbe 
state  or  from  a  private  periou. 
JvdgmmU  affirmtd. 
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SI5-37S  Snrxucx  ConsT  or  thk  (Jmttkd  Stated  Oct.  Txiiic, 

CHARLES  DAVIS.  Ptff.  in  Ert^  of  tbe  Untied  Btittei,  or  with  any  truit  com 

V  P>ny  iDcorporftred  bv  bdj  law  of  tbe  stale:  but 

ELMIRA  Savings  bane.  '*«  •'"°  "  deposited  in  aDT  one  baak  or  trust 

company  sbell  nol  exceed  3.1  per  centum  of 

(BeeRCBeportert  ecJ.»7M«(U  'he   p«id-up  capital  ot   aurplua  of  any  such 

bnnii  or  company. 

iV.'ff^nM  Jy  *n»>Iwn(  naltonol  San*.  2  N.  Y.  Laws  1893.  p,  1888.  "Sec.  118.  Tem- 

porarr  Depoaita. — Every  mich  corporation  may 

Aprefereaoe.urid«rtbeNawTorklaw,of  tbedebt   a|u  deposit  temporarily  in  tbe  bnoki  or  truK 

of  on  in»oivm[  MHonal  b«iik  for  a  depoilt  by   eompanlesspecifled  in  thel«stf*ctlon  theeicesi 

f.'^i-n,^'"'-.'? ',,"""''."""'"  "■?:,■*!!■  ^l**-    of  current  daily  receipts  over  the  pBrmeiiU,un. 

»^,  ^™  .  nr?™^.^,  .t?.,in»iT»ni,'i"    "'  ■"t''  ^^^^  8*  t^c  Bime  csD  bc  judiclously  in- 

?nd%™bt.t^rrnU°mra;rcr™p':tl^^   veatedlolhe^curitl^re^ulredbylbisariicle.- 

ororaftercommltUnBBnaotodnwJTenoj-.  In  tbe  procew  of  liquidating  ihe  a8«ir»  and 

„,      ,,.  ,  reallEing  the  assela  of  the  Dsllonal  bank  all  its 

[fto.  415.]  drculatfag  notes  were  proTided  for,  a---    '  - 


AvuMdi  jDaiMarf  IS,  if,  1898.  Decided  ManA  receiver  had  on  hand  In  caih  for  dislrlbulioD 
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t,  1896.  among  itscredltora  s  sum  exceeding  the  ai 

"  '      -  ■  ■  --   ■■ '--B  bunk.  [ 


TN  ERROR  t  _    

J.  Slate  of  New  York  to  review  a  judgment  of  payment  of  tbe  mm  to  tbe  credit  of  llsdeposit 

that   court    estnblUhiug  a  preference    to    tbe  account  Id  preference  to  Ibe  other  creditors  of 

plaintiff,  tbe  Elmira  Savln.^  Bunk.  Id  Ibe  pay-  the  oaltonal  bank,  basing  Its  demand  on  a  pro- 

ment  of  adrbldue  It  from  tbe  ElmIra  National  vislna  nf  Ibe  general  banking  law  of  the  slato 

Bank  and  tbe  receiver  thereof  on  tbe   ineolv-  of  New  York,  which  Is  as  follows: 

ency  nf  tbe  latter  bank  and  tbe  dial  rl  but  Ion  of  2  N.Y.  Laws  1892.  p.  1908.  "Sec.lSO.  Debt* 

Its  assets,  io  the  hnnda  of  Charles  Davis,  tbe  Due  ^vtniis  ^nks  from  Inaolrent  Banks  Pre- 

receiver  thereof,  defendant,  by  virtue  of  the  ferred. — All  the  property  of  any  banit  or  trust 

law  of  the  stale  of  New  York.     Hneried,  and  enmpanv  which  shali  become  Insolvent  shall, 

tate  Ttmandtd  with  inttrvetion*  to  dttmitt  the  Bfti'rprorldlngforthcpaymentDf  Itadrculaling 

action.  note*,  if  It  has  any,  be  applied  by  the  trustees,  as- 

See  same  case  below,  143  H.  T.  690,  2S  L.  signees.  or  receiver  thereof,  in  the  first  place. 

R  A.  S46.  to  the  pavment  in  full  of  any  sum  or  sums  of 

money   deposited    therewith   by   any  savings 

Slalement  bj  Mr.  Jvitiee  WUtct  bank,  but  not  loan  amount  exceeding  that  nu- 

276]    *In  March,  1N8.  tbe  Elmira  National  thorized  to  be  so  deposited  by  tbe  provisions  of 

BanhabanhingBssociaiionorganlzedunderthe  this  chapter,  and  subject  to  any  other  prefer- 

lansof  Ibe  I' sited  States,  and  doing  business  in  ence  provided  for  In  tlie  charter  of  any  such 

(he  stale  of  New  York,  suspended  payment,  and  lni«it  company." 

tbe  Comptroller  of  theCurrency  of  the  United  The  receiver,   under  the  authority  of    Ibe 

States  sppoiDted  Charles  Davis,   nlalntifl  in  Comptroller  of  tbe  Currency  of  the  United 

error,  the  receiver  thereof.     Tbe  Elmira  Sav-  Slates,   declined   to   accede    to  this   demand. 

Ings  Banli.  which  was  incorporated  under  the  predicating  his  refusal  on  tbe  provisions  of  V. 

laws  ot  the  bIuib  of  New  York,  from  Novem-  8.  Rev.  Stat.  g§  6236,  6343,  which  are  as  tol- 

ber,  1890.  kept  a  deposit  account  wlib  the  El  lovs: 

nira  National  Bank,  and   at  tbe  time  of  the  "Sec.  G23A.    From  time  to  time,  after  full 

appointment  of  the  receiver  of  tbe  latter  cor-  provision  has  been  made  for  refunding  to  the 

poratloD  there  was  ro  the   credit  of   this  ac-  United  Slates  any  dellclency  in  redeeming  tba 

countof  tbcsavingsbank  the  sum  ot  (43,701.97.  notes  of  lucb  association,  tbe  comptroller  shall 

The  opening  of  tbe  deposit   account  by  tbe  make  n  ratable  dividend  ot  tbe  money  so  paid 

ttvinea   baok  was  sanctioned  by  the  general  over  Io  him  by  suchrecelver  on  aJlsuchclalma 

banking  laws  of  the  state  of  New  York  as  ex-  aamaT  have  been  proved  lohls  aatlafactloD  or 

C 'eased  In  %%  118  and  119,  which  were  aa  fol-  adjudicated  In  a  court  of  competent  Jurladtc- 

ws:  linn,  and,  as  tbe  proceeds  of  the  assets  of  such 

2N,Y.L8w8ie98.p.ia9a   "Sec.llS,  Avail-  association  are  paid  over  to  him.  shall  maka 

■bleruDdrorCurrentExpenaes.HowLoaned.—  funber  dividends   on  all  clainu   previously 

Tbetrusteesof  every  such  corporation  (savings  proved  or  adjudicated;  and  the  remainder  ot 

bank)  shall,  as  soon  aa  practicable.  Invest  the  the  proceeds,  ft  any,  shall  be  paid  over  to  tba 

moneysdeposliedwiihtbemlnthesecurltiesau-  shareboldera  of  such  aasoclatlon,  or  tb el r  legal 

tborized  by  this  article;   but  for  the  purposeof  representaltve>.  In  proportion  to  tbestock  by 

meeiing  current  payments  and  eipenaes  in  ex-  them  respec'lvcly  held." 

CTM  of  the  receipts,  there  may  be  kept  an  avail-  "Sec.  9242  All  transfer  of  tbe  note*,  bonds, 
able  fund  not  exceeding  10  per  centum  of  the  bills  of  exchange,  or  other  evidences  of  debt 
whole  amount  of  deposits  with  such  corpora-  owing  to  any  national  banking  assodatloo.  or 
lion,  on  hand  or  deposit  in  any  baok  in  this  of  deposits  to  lis  credit;  all  asaignmenisofmort- 
stale  organized  under  any  law  ot  this  state  or  gages,  sureties  on  real  estate,  or  of  Judsmeota 
— — — ; — -TT—  or  decrees  "In  Its  favor;  all  deposits  01  i278 

Mi>™-.,4itoNin»ruptanjl(nw>)wFi(lawiof*ite:  money,  bullion,  or  other  valoabte  thing  for  lU 

tmAVvann^Uv  ot:  tairt  ot  Pnited  Stol«  nupend  / ,     ^^            ,  „    ^j  H^  gbarebolders  or 

A,laaumroenffort<ti>tfloti^MU«n,Hthpref-  ^*<^*  »'ter  tbe  commlwlon  of  an  actof  inaolv- 

snncn.   vhen  mild,  vihtn  noL  ssa   note  to  Mar-  encT,  or  to  contemplation  thereof,  maae  wltft 

bar?  T.  Brooks,  t:  MS.  a  Tiew  to  prevent  tbe  application  of  tta  ssMa 

SOO  ,  ~         1«1  C.  B. 
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to  the  mumer  prescribed  by  ttiU  chapter,  or 
with  K  view  (o  ine  prefereoce  of  one  creditor 
to  another,  except  in  payment  of  1l«  drculiilng 
DOtea.  abtll  be  utterly  null  and  void." 

In  conieqaeDce  of  this  refuul  the  taTlngs 
bulk  brouiclit  an  action  In  the  Biipreme  court 
at  Ibe  ttate  of  Hew  Tork  to  enforce  the  pay- 
ment by  preference,  which  action  wa*  retulod 
by  the  recelTer.  UltlmBtelT  the  caae  was 
taken  to  the  court  of  appeali  of  the  atate  of 
New  Tork.  where  the  claim  of  preference  a* 
•erted  by  the  savings  bank  was  maintained. 
The  case  Is  reported  In  14S  N.  T.  690,  2S  L. 
R  A.  MS.  To  that  Jndgmect  the  prceent  writ 
of  error  la  prosecuted. 

Hr.  Edwmrd  Wlaslow  P»lc«  (oiplab- 
Utr  Id  error. 

MiUTM.  Jftm«B  C  Ckrt«r  and  Edw&rd 
O.  H«r«ndaan  for  defendant  in  error. 

Mr.  Augustus  S.  Hutcblns  filed  a  brief  for  the 
Hetropolltan  Savings  Bank. 

283]  'Mr.  Jvilitt  White  delivered  the 
opinion  of  the  court; 

National  banks  are  instrumeDiaKtlea  of  the 
Federal  government,  created  for  a  public  pur- 
pose, and  as  such  necessarily  subject  lo  the 
naramounl  autborltv  of  the  Uoiled  Stales.  It 
follows  that  an  altempt  by  a  state  to  define 
their  duties  or  control  the  conduct  of  Ihelr  af- 
fairs is  absolutely  void,  wherever  such  at- 
tempted exercise  of  authority  expressly  con- 
flicts with  the  laws  of  the  United  States,  and 
either  fru.>trates  the  purpose  of  the  natiunal 
legislation,  or  tmraira  the  efficiency  of  these 
agencies  ol  the  Federal  government  to  dis- 
GDsm  the  duties  for  tbe  performance  of 
which  they  were  creaied.  These  principles  are 
axiomatic,  and  are  sanctioned  by  the  repeated 
adludlCBtlons  of  this  court. 

The  question  which  the  record  presents  is. 
Does  the  law  of  the  state  of  New  York  on 
which  the  savings  bank  relies  conflict  with  the 
law  of  the  United  States  upon  which  the 
Comptroller  of  tbe  Currency  rests  to  sustain 
bis  refusal?  If  there  be  no  cooflict,  tbe  two 
laws  can  coexist  and  be  harmoniously  en- 
forced, but  if  tbe  conflict  arises  Ibe  law  of 
New  York  is,  from  the  nature  of  thlnics.  inop- 
erative and  void  as  against  the  dominant  au- 
thority of  the  Federal  statute.    In  examining 


The  first  directs  the  comptmller 
"from  time  lo  time,  after  full  provisioa  has 
been  made  for  tbe  refunding  to  tbe  United 
Slates  of  any  deflciency  in  redeeming  tbe  notes 
of  such  association,  ,  .  .  to  make  a  ratable 
dividend  of  tbe  money  paid  over  to  b!m  .  . 
on  all  such  claims  as  may  have  been  proved. 
The  secoud,  the  state  law,  dlrecu  "the  Iruslet 
asjignee.  or  receiver"  of  '■any  bank  or  trust 
company  which  shall  become  Insolvent"  to  ap- 
ply the  assets  received  by  bim,  "In  the  first 
place,  to  the  payment  in  full  of  any  sum  or 
aums  of  money  deposited  thercwlih  by  any 
•avings  bank,  but  not  to  an  amount  exceeding 
tbal  authorized"  by  law. 

It  is  clear  that  theae  two  itatutea  cover  exactly 
tbesameaubJect-mBller.  Both  relate  to  iniolv- 
284]  ent  banks;  both  ordain  "that  the  right  of 
preference  on  the  one  side  and  the  duty  of 
161  U.S.         U.S.,  Book  40. 


ratable  distribntlon  on  the  other  shall  only 
result  from  insolvency;  both  cover  tbe  assete 
of  such  banks  coming,  after  insolvency,  into 
the  hands  of  the  officer  or  person  authorized 
to  administer  them.  It  Is  equally  certain  that 
both  statutes  reUte  to  the  same  duty  on  tba 
part  of  tbe  officer  of  the  insolvent  bank;  the 
one  directs  the  representative  to  make  a  ratable 
distribution;  the  other  requires,  if  necessary, 
the  application  of  the  entire  assets  to  payment 
in  full,  by  preference  and  priority  over  all 
otbera.  of  a  particular  and  selected  class  of 
credltora  therein  named.  We  have  therefore, 
on  the  one  hand,  the  statute  of  the  United 
Stales  directing  that  tbe  asseta  of  an  Insolvent 
national  bank  shall  be  distributed  by  tbe 
Comptroller  of  tbe  Currency  In  the  manner 
therein  pointed  out.  that  la,  ratably  among 
the  creditors.  We  have,  on  tbe  other  hand, 
the  statute  of  the  atato  of  New  Tork  elv- 
log  a  contrary  command.  To  bold  lb  at 
the  stale  statute  Is  operative  Is  to  decld« 
that  it  overridea  the  plain  text  of  tbe  act  of 
Congress.  This  results,  not  only  from  the 
fact  thai  the  two  siaiutes,  as  we  have  said, 
cover  tbe  aame  subject-matter  and  relate  to 
tbe  same  duty,  but  also  because  there  is  an 
absolute  repugnancy  )>etween  their  provisions, 
that  is.  between  the  ratable  distribution  com. 
mand«l  by  Congress,  and  the  preferential  dit- 
iributlnn  directed  by  the  law  of  the  elate  of 
New  Tork. 

The  conflict  between  the  spirit  and  purpose 
of  the  two  statutes  is  aa  pronouoccil  as  that 
which  exists  between  their  unambiguous 
letter.  It  cannot  be  doubted  that  one  of  the 
objects  of  the  national  bank  system  was  to 
secure,  in  the  event  of  Insolvency,  a  Just  and 
equal  distribntloD  of  the  assets  of  national 
banks  among  all  unsecured  creditors,  and  to 

GrevenI  such  banks  from  creeling  preferences 
1  contemplation  of  insolvency.  This  public 
aim  in  favor  of  all  the  citizens  of  every  state 
of  Ihe  Union  is  manifested  by  the  entire  con- 
text of  tbe  national  bank  act. 

In  Cook  Oaunty  Sat.  Bank  v.  United  StaUt. 
107  U.  S.  446  [27:688].  speaking  through  jlfr. 
Juitiee  Field,  the  coart  said:  "We  coostder 
that  act  as  coostlloling  by  itself  a  complete 
system  for  tbe  eslablisbment  and  government 
of  national 'banks.  .  .  .  Everything  [2 8ff 
essential  lolhe  formation  of  the  banha.tbe  issue, 
security,  and  redemption  of  ibelr  notes,  tba 
winding  up  of  tbe  Inslilutlona,  and  tbe  distribu- 

I  tlon  of  Ibeir  assets.— are  fully  provided  for." 
In   Firtt  Sal    Bank  v.   CUAy.  88  U.  B.  21 
Wall,  618.  614  [22:6«8],  the  court  said: 

"Aa  to  the  eeneral  creditors,  the  act  evi- 
dently intends  lo  secure  equality  among  them 
in  Ihe  division  of  the  proceeds  of  tbe  properly 
of  the  bank.  .  .  .  Tbe  S3d  section,  fur- 
ther to  secure  this  equality,  declares  that  all 
tAosfers  by  an  insolvent  bank  of  its  property 
of  every  kind  and  all  paymenia  of  mouer 
made  after  the  commission  of  an  act  of  insolv- 
ency, or  In  contemplation  thereof,  witb  a  view 
to  preveni  the  application  of  Its  assets  in  iIm 
manner  prescribed  hj  the  act,  or  'with  Ihe 
view  to  the  preference  of  one  creditor  over 
another,  except  in  the  payment  of  Its  circuUt- 
Ing  notes,  shall  be  utterly  null  and  void.' 
There  is  In  these  provisions  a  clear  manlfest*- 

i  tton  of  a  deatgn  «i  tbe  part  of  Congreaa:    1 , 
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tbe  noles,  not  only  by  requiring 
their  imue  a  depoeit  oF  bonds  of  the  United 
Stales,  bat  by  girloe  to  the  goTerament  a  first 
lien  for  any  deflclencv  that  may  arise  on  alt 
tbe  Bsseli  tubKaueottj  icqulred  b;  the  losoiv- 
CDt  baoki  and.  '1,  to  secure  the  asaetf  of  tbe 
bank  tor  ratable  distrlbullon  among  Iti  gen- 
eral credltora.     Tbia  desifra  would  be  defeated 


Nearly  tweQiy-five  vearg  ago  (in  Septei  .  . 
1871),  ibe  Becreiary  of  tbe  Treasury  submftied 
to  Ibe  Attorney  Qeneral  of  tbe  United  States 
the  question  of  whether  the  ratable  dUIsion 
provided  for  In  the  act  of  Congreia  deprived 
tbe  United  States,  as  a  creditor  of  an  inaotvent 
nations!  bank,  of  Ibe  power  to  avail  of  tbe 
preference  given  by  the  atatnte  which  provides 
that  tbe  United  Slates  shall  be  preferred  nut 
of  the  eSects  of  an  Insolvent  debtor.  1  Stat. 
at  L.  51G.  The  opinion  of  the  Attorney 
Qenerai  was  that  the  ratable  dtatribuiion  re- 
quired, when  read  in  connection  with  other 
280]  "sections  of  the  national  bank  Isw,  de- 
prived the  United  Statei  of  all  preference,  ex- 
cept that  given  for  tbe  payment  of  the  notes  ia- 
sued  by  such  banks.     18  Ops.  Atty.  Gen.  028. 

This  conatructloi]  baa  been  tbe  rule  admin- 
btered  by  tbe  comptrollers  of  tbe  currency  In 
the  liquidation  of  nalioaal  banks  from  that 
dnle,  and  wai  directly  sustained  in  CoDk 
Ceuntji  Nat.  Bank  v.  Uniled  Slata,  107  U.  B. 
448  [27:638],  where  Mr.  Juiiice  Field,  as  the 
otRan  of  tbe  court,  ssM  tbe  sections  directing 
ratable  distribution  "provide  for  the  distribu- 
tion of  (he  entire  a&sets  of  the  bank,  giving  no 
preference  to  any  claim,  except  for  moneys  to 
reimburse  the  United  Stales  for  advances  In 
redeeming  Ibe  notes."  After  holding  that  the 
United  States  could  not  exercise  as  a  cr^itor 
the  preference  in  lla  favor  created  by  a  general 
law  of  tbe  United  States,  the  conclusion  la 
thus  summed  up:  "These  provisions  could 
not  be  carried  out  if  tbe  United  Sutes  were 
entitled  to  priority  in  the  paymentof  a  demand 
not  arising  from  advances  to  redeem  the  cir- 
GitlniiDK  uotes.  Tbe  balance,  after  rcimburse- 
nient  of  the  advances,  could  not  be  distributed, 
as  directed,  by  ratable  dividends  to  all  boldera 
of  clairos,  that  is,  to  all  creditors."  Thus, 
although  for  many  years  in  tbe  administration 
of  tbe  act,  under  a  construction  given  by  the 
Attorney  Qenerai  of  the  United  Sutes,  aanc- 
tloned  by  the  decisions  of  this  court,  the  ratable 
distribution  provided  by  tbe  act  of  Congress 
has  been  deemed  so  imporlai^t  ns  to  repeal,  in 
•o  far  as  it  prevented  ratable  diflribulioo,  the 

Eneral  preference  given  the  United  States  by 
own  statute,  the  contention  now  advanced 
maintaina  that  tbla  ratable  distribution  Is  of 
■o  little  consequence  that  it  can  be  overtbrojvn 
ftnd  rendered  nothing;  worth  by  the  provi. 
slODS  of  a  general  inaolvent  siatute  of  tbe  slate 
of  New  York.  In  other  words,  that  the  statute 
of  the  state  of  New  York  operating  upon  tbe 
natinnal  bank  taw  Is  more  eflicacious  than 
would  be  a  statute  ol  the  Uniled  States. 

Nor  Is  It  HD  answer  to  aay  that  the  ratvt 
(fwiff«n(tf  of  tbe  ruling  inCivtC'ounlyJViif,  Bonk 
T,  Uniled  Blala,  lupra,  was  tbe  fact  that  the 
•tatule  provided  that  the  United  States  shonld 
take  security  for  the  debts  to  become  due  ber  by 
701! 


a  national  bank.  In  the  case  presented  by  lbs 
Secretary  of  the  •Treasury  to  the  Allor-[a78 
ney  Qenerai  for  consideration  the  security  In 
favor  i)f  tbe  Uniled  States  waa  Inadequate,  and 
therefore  tbe  question  which  arose  was  the 
right  of  the  United  States  to  collect  an  unse. 
cured  claim  in  disregard  of  tbe  rule  of  ratable 
division.  And  such  was  tbe  state  of  facia 
cnnlcmplated  by  the  opinion  of  this  court  in 
the  Cook  Qnintg  Cau.  This  makes  it  evident 
that  the  controlling  thought  which  save  lile 
to  the  interpretation  sanctioned  by  this  court 
was  the  fact  that  to  have  allowed  the  prefer- 
ence in  favor  of  the  United  States  ordained  by 
one  of  its  statutes  would  have  dt^truyed  the 
rule  of  rniable  distribution  established  as  a 
proleclioa  to  and  for  the  benefit  of  all  th« 
creditors  of  a  national  bank. 

It  ia  certain  that,  in  ao  far  as  not  repugnant 
to  acts  of  Congress,  Ibe  contracts  and  dealing* 
of  national  banks  are  left  subject  to  the  slate 
law,  and  upon  this  undoubted  premise,  wbicb 
nothing  in  this  opinion  gainsays,  the  propoDi- 
tion  is  advanced  that  tbe  deposit  here  consid- 
ered of  tbe  savings  bank  with  a  naiioual  bank 
Imported  a  contract  to  pay  the  claim  of  the 
former  wilh  the  preference  allowed  by  tbe  New 
York  siatute.  But  ibis  overlooks  the  plain 
terms  of  the  New  York  laiv.  That  statute 
does  not  profess  to  deal  wilb  tbe  bank  and  it* 
relations  as  a  going  concern;  it  wholly  and  ex- 
clusively undertakes  to  regulate  tbe  distribu- 
tion of  the  assets  after  insolvency.     Inaolvency, 


deed,  tbe  statute,  in  terms,  direcls  its  mandatv 
to  discharge  Ibe  claim  with  preference,  not  to 
the  bank  «>  naming,  but  to  the  assi^ee.  trustee. 
or  agent  charged  wilh  admin  iatertog  ita  effects 
after  insolvency  has  become  flagrant.  The 
claim  of  contract,  therefore,  conOicis  with  th« 
very  terms  of  the  statute  upon  which  It  is 
baaed,  and  there  is  therefore  no  room  for  im- 
plying a  contract.  IF  such  implication,  how- 
ever, could  be  invoked,  it  must  rest  on  the  con- 
tention that  inasmuch  as  the  state  statute  gave 
a  savings  bank  making  a  deposit  the  rif^ht  to 
be  preferred  in  case  of  insolvency,  therefore 
the  general  state  law  must  be  presumed  to  have 
ent^ed  into  the  contract  of  tbe  pariles,  and 
hence  also  engender  tbe  presumplion  that  In 
•case  of  insolvency  such  deposit  should  [28S 
be  preferred.  If  tbe  law  of  tbe  state  is  to  be 
read  into  tbe  contract,  then,  of  course,  the  law 
of  Congress  should  also  be  read  into  IL  W* 
should  tbus  have  to  consider  all  the  deposits  as 
made  wilh  an  implicHiion  tbac  itaey  were  sub- 

fi:t  10  tbe  Federal  law,  and  hence  Ibe  conflict 
Iween  the  two  laws  would  become  evident, 
and  tiie  Federal  law,  being  paramount,  would 

The  New  York  statute  does  not  profees, 
however,  to  change  the  legal  relation  wbicb  re- 
sults from  a  deposit  made  in  a  bank.  The 
deposit  of  money  by  a  customer  with  hi* 
banker  Is  one  of  losn,  with  a  superadded  obli- 
gation 'hilt  the  money  is  to  be  paid  when  de- 
manded by  a  check,     ^tammon  v.  SiatboU,  93 


Tbe  argument,  therefore,  of  implied  o 

not  only  ia  contrary  to  iht  letter  of  Ihe  New 

York    italule,    but   also   deilroya    the  wf 
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CMCDce  of  tbe  leK&l  relatloD  resulUng  from  the 
deallngt  betneen  Ibe  parties.  Not  li  the  re- 
puffnancf  between  tbe  elate  slatuie  and  Ibe  act 
of  CoDgreaa  remoTetl  by  tbe  cont^Dlioa  (bat 
loaamuch  u  ratable  dialrlbution  applies  odIv 
to  tbat  wbich  belonn  to  tbe  back,  IbereroK 
there  is  do  conflict  Betweeo  tbe  state  aistuie 
and  the  act  of  CoDgreu.  TbiB  argnment  can 
ODlf  mean  that  tbe  effect  of  tbe  slate  etalute  i« 
to  make  Ibe  asvlogt  bank,  fn  the  erent  of  in- 
(olveoc;  of  tbe  nnlional  bank,  tbe  owner  of  a 
aum  equivaleat  Id  amount  to  theaumof  money 
which  was  bj  It  deposited.  But  to  say  tbja 
agcravalea  the  conQict  between  the  slate  law 
and  Ibe  act  of  Congress.  If  tbe  state  etaiule 
fi  to  be  read  as  eaylttg  tbat  whenever  tbe  per- 
sona named  therein  deposit  money  with  a 
national  bank  they  shall  be  treated  as  tbe  own- 
ers dI  an  equal  sum  of  tbe  assets  of  tbe  bank 
when  il  becoQiea  Insolveat.  then  the  state  stat- 
ute precludes,  in  a  most  flazrant  way,  ibe 
possibility  of  tbe  ratable  distribution  ordered 
by  the  act  of  Congress.  True  it  Is  tbat  where, 
by  stale  law,  a  lien  is  made  to  result  from  a 
I«rlicular  contract,  ihal  Hen,  whea  its  eilal- 
ence  is  not  Incompatible  with  tbe  act  of  Con- 
gress, will  be  enforced.  True  also,  where  a 
pariicular  contract  Is  made  by  a  national  bank 
which  from  its  nature  gives  rise  at  the  lime  of 
the  contract  to  aclafm  on  a  specific  fund,  sucb 
ia80]claim,  if  not  violative  *of  tbe  act  of  Coo- 
gresa,  will  be  allowed.  To  that  effect  are  tbe 
authorilies  relied  on. 

Thus  It  was  said  by  this  coun  in  Soatt  .. 
Armslronff.  14S  U.  B.  469  [8S:  1069],  when 
dealing  with  the  question  of  set-off:     "Tbe  re- 

Sulremt-nt  as  to  ratable  dividends  is  to  make 
lem  from  what  belongs  to  the  bank,  and  that 
which  at  the  lime  of  the  Insolvency  belongs  of 
right  to  the  debtor  does  not  belong  to  t*" 
bank."  So,  to  the  case  of  San  Diego  County  . . 
Q^farnin  Sat.  Bank,  SS  Fed.  Rep.  S9.  it  was 
decided  tbat  tbe  funds  received  by  a  oailoDBl 
bank,  which  the  party  depositing  had  no 
authority  of  law  to  deposit,  were  not  part  of 
the  assets  to  be  "ratably  distributed,"  but  must 
be  returned  In  full  to  tbe  rigbtful  owner.  And 
again  in  Mattes  v.  Fither,  63  Fed.  Bep.  958, 
which  was  a  case  where  an  indorser  paid  the 
■mount  of  a  note  to  a  bank  and  took  a  receipt, 
bat  before  he  took  the  note  from  the  bank  tbe 
bank  failed,  tbe  substance  of  tbe  decision  was 
tbat  the  money  did  not  belong  to  the  bank,  but 
was  held  by  It  In  trust;  and,  of  course.  Id  that 
case,  it  was  not  part  of  Its  asseta. 

None  of  these  cases  are  apposite  here.  On 
the  contrary,  by  aa  affirmative,  pregnant  with 
a  negative,  Ibey  denv  tbe  preff .  .■  .    . 


ordinary  creditor,  but  was  ooe  giving  rise  to  a 
apecIQc  lien  or  right  reaulting  from  the  con- 
tnici,  and  which  ^as  In  being  before  the  In- 
solvency took  place.  Here  there  is  no  sucb 
condition;  there  Is  simply  an  ordinary  creditor 
userting  the  right  to  a  proTerence  arising  from 
»n  insolvent  law.  This  dlsllncllou  la  well 
lllustraied  by  Scott  v,  ArmUrong.  tupra.  cited 
and  relied  on  In  the  opinion  of  (be  court  below. 
Id  tbat  case  tbe  facts  as  to  tbe  set-off  which 
was  allowed  are  thus  ttaMd:  "Tbe  credits  be- 
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tween  tbe  banks  were  reciprocal  and  wera 
pans  of  tbe  same  transaction.  In  which  each 
gave  credit  to  the  other  on  tbe  faith  of  the 
simultaneous  credit,  and  tbe  principle  appli- 
cable U>  mutual  credits  applied." 

The  difference  between  Heott  v.  ATTMtrong 
and  Ibe  'presentcase  is  this:  There  this  [290 
court  was  called  on  to  determine  whether  eclaim 
which  bad  been  extinguished  by  operation  of 
low  prior  to  the  Insolvency  was  slill  due  after 
tbe  insolvency,  but  here  tbequestion  is  whether 
a  claim  existing  at  the  time  of  tbe  Insolvency 
and  up  to  that  dale  unsecured  shall,  by  tbe 
operalton  of  an  Insolvent  statute,  be  converted 
after  tbe  Insolvency  Into  a  preferred  claim  to 
be  paid  by  preference  over  all  other  creditor*. 
Tbis  disllnclion  between  the  two  questions 
wasclearly  stated  In  Seott^,  Armitrong,  where, 
speaking  through  Jfr.  (^^^.^utd'ee  Fuller,  this 
court  BBid:  "The  stale  of  case  where  the  claim 
sought  to  be  offset  is  acquired  after  the  act  of 
Insolvency  is  far  otherwise,  for  the  rights  of 
the  parlies  become  fixed  as  of  that  time,  and 
to  sustain  such  a  transfer  would  defeat  the  ob- 
tecta  of  these  provisions  [tbe  act  of  Congress]. 
The  transaction  must  necessarily  be  held  to 
have  been  entered  Into.nith  the  tnlentlon  to 
produce  its  natural  result,  the  preventing  of 
the  application  of  ihe  insolvent's  assets  tn  the 
manner  prescribed.  Venango  Nat.  Bank  t, 
Taylor,  56  Pa.  14;  QM  v.  Broum,  12  Qraj, 
388." 

Nothing,  of  course,  in  Ibis  opinion  Is  In- 
tended to  deny  the  operation  of  general  and 
undiscrlmlnatlDg  stale  laws  on  the  conlracta  of 
national  banks,  so  long  as  such  laws  do  ool 
conflict  with  the  letter  or  ibe  general  objecl* 
and  purposes  of  congressional  legislation. 
Uucb  was  said  in  argument  as  to  the  public 
policy  embodied  in  the  law  of  the  slate  of 
New'Tork  and  the  wisdom  of  npholdiag  IL 
Our  function  Is  judicial  and  not  legislative. 
Did  we,  however,  consider  motlvea  of  publla 
policy,  we  abould  not  be  unmindful  of  the 
wise  safeguard  in  favor  of  all  the  people  of  the 
United  btHtes  resulting  from  the  provision 
which  secures  to  every  one  dealing  with  a 
national  bank  a  ratable  distribution  of  the 
thereof,  thereby  silmolatlng  confidence 
and  uniformity  of  trestmeol. 
Judgment  reverted  and  eoM  remanded  to  tht 
mrt  of  apptall  of  the  *Uite<f}  Nia  lork,  with 
utructiont  to  remit  the  eaiiie  to  the  eoart  in 
whiek  it  originated,  with  dirteiiont  to  dumim 
the  action. 
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Beopening  t!it  eate— Indian  depredation* — Am- 
tilitiet-liabiliti/. 

L   Tlie  reopening  of  a  case ti7  a  claimant 
'.  ot  Consreaa  of  March  8.  IBDl,  alter  i 


Not*.— ^a  to  IndUmt  and  Initan  tribes,  their 
(totuf  <in(I  rlghU: }urtflUiUm  nndcontrnl  over  UXDI. 
-BSB  Qole  lo  Worcester  v,  QeoreU.  8:  488. 

At  ID  conetnictum  and  operation  of  Imitie*.  see 
'    '    DDliedBt«te*T.I&eAals(ad.llhaEL 
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Stmtsia  Court  of  the  Chitw)  Statki. 


Oct.  Tmum, 


hmOou  by  lh«  BootMut  of  tb*  lulerlor,  a 
be  partial  and  llmlMd  to  tte  mars  gueatlon  of  Uw 
•mount:  but  U  tb«  olalmaDt  alMti  to  leopi 
then  tbe  wbola  ewe.  InoludlnR  tbe  quMCioD 
Uabllltr,  will  be  opeo  for  examlnalloi). 
■l  Tbe pioTiifoD t>MttlMooun •hall detennliie 
Mob  oaiB  tbe  nlue  of  tbe  property  taken  or  ■ 
■trOTOd,  maiM  Id  I S  of  tbeeot  of  Oonimi  of  U 
rlTloK  JurlBdlattoD  to  Ibe  oouit  of  tlalmi  In  a 
of  IndtoD  depreilatioiu,  doe*  not  MiaMiui  llatdlltr 

In  eveiT  cue  In  wblcb  Jartedlatloa  eileta.  ' 
merely  Mates  tbe  dutr  of  tbe  ooun  w  ben  liability 


t,  HoitmUeiforaipealalparpciee— towtttfcelrllna: 
UieopenlDgoIamlll(ar;n)«d~inaybe  nilBctent 
to  pterent  e  tribe  of  lodlaiia  from  belne  in  amity 
wltb  tbe  United  Siatca,  vltbiD  tbe  meaninB  of 
tbe  Indlao  depredatton  aot. 

4.  A  treaty  tUpulatlon  by  a  ttlbe  of  Indlani.  In. 
djTMually  and  oolleoUvely,  "  to  oeaae  all  boaiUl- 
tleaagalnat  tbe  persona  and  property"  of  tbe  dt- 
llena  of  tbe  Daftcd  States,  does  not  create  a 
liability  on  tbe  part  of  tbe  lodlana  to  pay  foi 

treaty,  unleasibere  I*  an  expteM  provision  onat- 
lag  suob  UabiUty. 

[No.  418.] 

drffvtd  NoKtnber  It.  JS.  189S.  Decided  March 
t.I896. 

APPEAL  from  a  Jademeiit  of  tbe  Coart  of 
Clalmi  dlsmlaslng  ibe  petftioD  of  AWio  C. 
LplebtoD,  clalmaiit,  ro  reopen  a  claim  tgaltut 
Ibe  Uoliod  Hlates.     AMrmed. 
See  same  case  below,  »  CL  CI.  £88. 

State  mcDt  by  Jfr  JvitieeMrKwt/n 
TbU  easel*  before  us  on  appeal  from  a  Judg- 
ment of  the  court  of  claims,  dlsDilsslng  tbe 
claimant's  pelltloa.  The  amended  peililon  on 
wbicb  tbe  case  nas  tried,  afler  stating  tbe 
facts  of  tbe  depredBiioQ.  tbe  citlzeugbip  of  ihe 
claimant,  and  the  amity  of  tbe  Indian  tribe, 
alleged  that  the  claim  had  l>een  flled  to  the 
Iniprior  Department,  allowed  on  December  G, 
1873,  for  f8,02S.  aud  reporred  to  Conjn'ess 
March  27,  1874:  and  again  on  November  2B, 
1887,  allowed  for  $2,000.  and  reported  to  Con- 
gress. It  fiirlber  alleged  that  tbe  property  was 
wortb  $0,009,  and  for  that  aum  praj  ed  Judg- 

After  tbe  commeDcemetit  of  the  suit  in  the 
court  of  claims  the  claimant  filed  this  eleclioD 

"Now  comes  the  claimant,  AMn  C.  Leigh- 
too.  and  elects  to  reopen  tbe  claim  set  forth  iu 
the  petition  In  this  cause  and  try  the  same  be- 
fore tbe  court. 

"And  he  avers  that  the  allowBiice  made  In 
2921  "aid  claim  was  'ermDeous  in  IbU  respect, 
tbat  the  Commlasiouer  of  Indian  Alf  sirs  aod  the 
Secretary  made  an  nllowence  of  $2,S0O  by  fix- 
ing the  value  of  tbe  mules  oil  account  of 
which  claim  li  made  In  said  petltloa,  at  |1!0. 
and  of  the  hotaes  at  $100  each,  whereas  the 
allowance  should  have  been  for  $5,005,  Ibe 
value  of  tbe  mules  being  $3SJ  each  aad  of 
the  horses  $185  each. 

"And  the  claimant  refers  to  tbe  evidence 
taken  under  the  rules  of  this  court  as  well  as 
Uial  presented  to  tbe  Interior  Depanment  in 


flndlogs  or  award  of  the  Commiialoner  of  In- 


dian Affair*  and  Secretary  of  the  lolcrior  Id 
any  other  respect  Ihan  as  above  set  forth,  but 
admits  that  the  same  are  oarrect  ia  all  other 

This  wa(  done  under  authority  of  Ihe  last 
part  of  g  4  of  the  act  of  March  3,  1H91  [2Q 
Biat.  at  L.  BCl).  which  reads:  "All  unpaid 
claims  which  have  heretofore  been  examined, 
approved,  and  allowed  hy  Lhe  Secretary  of 
the  Interior,  or  under  bis  directioo,  ,  .  .  shall 
have  priority  of  consideration  by  such  cnurt, 
and  Judginebts  for  the  amnunis  therein  found 
due  sbaTl  be  rendered,  unless  eitLer  the  claim- 
ant or  Ihe  United  States  shall  elect  to  reopen 
tbe  case  and  try  the  same  before  tbe  court.  Id 
which  event  the  testimony  Iu  tbe  case  given  bj 
tbe  wltneBses,  and  tbe  documentary  evidence, 
including  reports  of  department  agents  therein. 


waa  submitted  to  the  court  of  claims, 
by  which  court  flndiogs  of  fact  were  made, 
sod  amnog  them  that  the  property  waa  taken 
and  carried  anaj  by  Indians  belomdng  to  the 
Ogallalla  band  of  tbe  Sloui  tribe:  that  at  Ibt* 
lime  tbe  Ogallalla  band  "wasinsrpnralelrealy 
relations  with  the  United  States,  under  treaty 
dated  October  26,  IS&t.  proclaimed  Hsrch  17, 
1886  114  Stat,  at  L.  747),  and  were  receiving 
annuities  thereunder:"  snd  that  such  band 
"under  lis  principal  chief.  Red  Cloud,  was  at 
Ihe  time  of  said  depredsllon  tn  armed  hosIllIlT 
against  tbe  United  Stales  in  resisting  the  mili- 
tary authorities  in  tbe  opening  of  a  military 
rosd,  and  ibeestablisbmeDt  tbeieon  of  military 
posts,  and  maintaining  the  same  along  what 
was  known  *as  tbe  'Boazmsn  Road,'  ei-  [293 
tending  from  Port  Laramie,  in  Wyoming,  to 
Fort  Smith  ,in  MontBna,"and  waa  "not  In  amity 
wflb  the  United  Stales." 

MeMT».  WlUlut  B.  Kloff.  Charia  Sing, 
and  Jokn  B.  Sanborn  for  appellant. 

Mr.  Ch^rlaa  B.  JLo-wrj,  Assistant  Al- 
loro^  Qeneral,  for  appellees. 

Mr,  Jiittiu  Br«w«r  delivered  the  opinion 
of  tbe  court: 

Tbe  first  matter  to  be  considered  Is  tbe  elTect 
of  Ibe  claimant's  election  to  reopen  [he  case. 
On  his  part  it  Is  contended  that  it  only  per- 
mitted a  new  Inquiry  a*  to  the  amount  and 
value  of  the  properly  taken  and  carried  away; 
tbat  the  llnbilily  Of  the  government  had  been 
settled  by  the  award  and  allowance  of  lhe  Sec- 
relary  of  the  Interior,  and  was  no  longer  a 
mailer  of  dispute.  On  the  other  hand.  It  la 
claimed  by  the  gnvemment  that  It  opened  for 
consideration  and  judement  both  tbe  amount 
of  tbe  depredation  and  Ibe  fact  of  liability,  pre- 
daely  as  though  there  had  been  no  action  OU 
tbe  part  of  tbe  Secretary  of  Ibe  Interior.  We 
thiuK  tbe  coclenlion  of  the  g<'.<roment  Is  cor- 
rect. Tbe  atatute  gives  either  tbe  claimant  or 
the  United  States  the  rlghrio  reopen  ihe  case 
and  try  the  same  before  ihe  court — not  a  part, 
but  the  whole,  of  the  case.  If  neither  patty 
bad  elected  to  reopen,  tbe  claimant  would  have 
been  entilted  to  a  Judgment  for  tbe  amount  of 
the  allowance,  such  Judgment  to  be  paid  a* 
ordinary  judgments  of  Ihe  court  of  claims. 
Be  would  not  have  been  required  lo  furaisb 
•oy  further  proof  than  tbe  actloB  of  the  secre- 
Ul  U.8. 
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tmtj,  wfatcb  action  would  bave  bten  sufflcleDt, 
Iwtb  ■■  to  the  llsbillt;  of  Ibe  goTemmeDt  nait 
tbe  amount  of  tb«  loss.  But  wben  be  fleeted 
to  renpcD  It  nu  not  wllbla  bis  power  Co  reopen 
thecaseoDlTpariially,  and,  BCceplinglliedeter- 
iDiDBlioD  of  Ibe  secret B17  as  cooclusive  upon 


It  for  a  larger  Bum.  There  1b  no  Buegcatloi 
Id  tbe  atoiute  and  no  vartaDt  ibereTo  for  a 

rrtial  reopeningof  tbecaae.  Wben  reopened 
siBoda  a  new  case,  to  be  considered  and  de- 
termined t>j  Ibe  court.  Of  course,  it  Ib  for 
tbe  luiercsl  of  tbe  clBlmant  lo  consider  the 
queBiioD  of  tiabililv  seillcd  and  bave  Ibe  case 
oppned  only  as  to  [be  amount  of  tbe  loss.  80. 
on  Ibe  other  band,  It  might.  In  any  case,  be 
for  tbe  Interest  of  the  gorernmeDt  10  have  tbe 
amount  concluded  bj  tbe  action  of  the  aecre 
tary,  and  ibe  qui-stioD  of  liability  ouIt  opened 
for  eiBininalion,  but  no  sucb  llmliallon  is 
named  in  the  EtHtut«.  Tbe  case  when  opened 
li  op<'nod  as  a  whole,  and  the  only  difTerence 
bet  Keen  this  and  any  new  case  whicb  has 
never  been  Sied  In  the  department  and  consid- 
ered by  the  Becrelary  is  that  the  party  electing 
to  reopen  Las  Ibe  burden  of  proof. 

CouDscI  for  clilmant  furiber  contend  that 
Ibe  2d  clause  of  the  1st  secliou  of  the  act  of 
1B91  gives  Jurisdiction  to  the  court  of  claims  of 
CBScB  nllcb  have  been  "einmined  and  nllowed 
hy  Ilie  Interinr  Departmeiiti"  that  by  (i  G  it  is 
provided:  "The  court  sball  determine  in  each 
cai*  lie  value  of  ibe  property  taken  or  de- 
■Iroyed  at  Ibe  time  and  plnce  of  the  Inn  or 
dwiiuciion,  and.  It  possible,  the  Iribe  of 
Indians  or  other  persons  by  wbom  tbe  wrong 
was  committed,  and  shiill  render  Judirment  in 
favor  of  llie  claimant  or  clBimanis  ap:alnat  the 
United  Btates,  and  against  Ibe  Irlbe  of  Indians 
commitiios  the  wrong,  when  Euch  can  be 
IdenilBed."  No  olber  meaaure  or  condition  of 
llahilily  is  named.  Ilcnce.  given  ■  case  of 
which  tbe  court  of  claims  has  Jurisdiction 
<and  a  claim  allowed  by  the  Interior  Deparl- 
menl  Is  one),  the  only  duty  of  ibe  court  is  10 
kMi'prlain  the  amount  of  the  loss,  the  tribe  of 
Indians  hy  whom  the  wrong  was  committed, 
and  render  Judgment  apBinst  tbe  United  States 
and  sucb  nronedoing  tribe.  In  otber  words, 
the  fact  ot  jurisdiction  deiermiues  the  question 
<a  liability. 

We  Cjooot  assent  to  any  auch  construction. 
The  anomaly  which  would  be  created  thereby 
demonitratea  liA  incorrectness,  for  the  effect 
would  be  ihat,  if  tbe  claim  hail  never  been  filed 
Id  the  department,  it  would  be  subject  lo  the  con- 
205]  diiions •specified  In  tbe  Ist  clause  of  the 
ipciion  defining  Jurisiliciion.  If  It  bnd  been 
filed  and  was  either  allowed  or  pending  for  ez- 
amlnalion  on  the  Sd  of  March,  IS^S.  none  of 
auch  conditions  of  liability  would  exibt.  and  tbe 
•Imple  Inquiry  would  be  as  to  the  amount  of 
the  loss.  Id  other  words,  ibe  mere  act  of  the 
claimant  In  filing  Lis  claim  tn  the  deparimeat 
eBtablishei  the  liability  of  tbe  government. 
Ot  course.  Ibis  is  Impossible.  Further,  hy  g  4. 
ud  that  appllrs  to  every  case.  Ihe  allomey 
general  is  required  to  "file  a  notice  of  any 
couiit«rclalm,  eetatt,  claim  of  damnges,  de- 
mand, or  di'fense  whalsoever  of  tbe  govern- 
ment or  of  tbe  Indians  In  Ibe  premitea."  Un- 
der ihfs.  every  defense  ii  open  to  the  govem- 
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ment.  Tbe  clause  qnotcd  from  %  S  does  not 
determine  tbe  rule  ot  liability,  but  onlv  the 
duty  of  tbe  court  wben  the  liability  baa' been 
established.  What,  then,  la  ILe  condition  of 
liability  io  the  case  of  an  allowed  claim,  which 
cilLer  party  sbail  elect  to  reopent  It  must  be 
found  in  some  act  of  Congress,  and  Is  either 
that  prescribed  In  ibe  ls(  clause  of  Ihe  Isl  sec- 
tion of  this  art,  or  lo  some  other  atalute. 

Tbe  condition  of  liability  prescribed  la  the 
Isl  JuriMlictional  clause  of  Ibe  iBt  section  does 
not  eiisl.  l>frBuse,  by  ib«  finding,  Ihe  Indian* 
who  committed  llie  deprednlioii  did  iiolbelons 
toa  tribe"in  amity  wllh  the  Uniied  tjiales.** 
It  is  true,  counsel  sucgest  that  Ibe  Indiana 
were  carrying  on  bosillitu's  for  only  a  special 
purpose,  to  wit.  resisting  tbe  o|iening  of  a 
nilliiary  road.  We  fail  lo  Appreciate  the  argu- 
ment that  because  bosiilities  were  carried  on 
for  only  a  single  purpose,  and  not  for  the  mere 
sake  of  Q^bliat;  generally.  Ibe  tribe  cnpiged 
in  such  bnslililies  was  neverlhrlesB  slill  tii 
amity.  Indeed,  beyond  tbe  fact  of  boslilitles, 
Ihe  treaty  between  the  difftretit  tribes  ot 
Sioux,  Including  tbe  OgnlliillB  band,  eieculed 
bv  said  band  on  May  2.^,  leSS,  and  proclalnied 
February  24,  1869  (10  Stat,  at  L.  639),  luiplira 
the  existence  of  war,  for  It  commcnres  with 
4 h ti  deeln ration:  "From  thia  day  forwiitd  alt 
war  between  ibe  partlia  lo  tbia  agrcemeht  sLall 
forever  cease." 

Neither  do  we  find  In  Ihe  legislation  prior  to 


jurisdiciional  clause  of  the  act  of  1881  ot 
■■amity  wiih  the  United  Stales."  The  act  of 
Tilay  29.  1872,  §  7  117  Slat  at  L.  190).  carried 
into  the  Revised  Slnlutesaa  ^^  445  and  AM, 
contemplates  a  report  by  ibe  Secreiary  of  the 
Interior  of  the  nature,  cbaracicr,  and  amount 
ot  claim*  presenteil  "under  laws  or  treaty 
stipulations  tor  cumpensHtion."  Tlie  laws  In 
force,  as  we  have  neen,  mention  only  depredu- 
Itons  bv  Indians  iKlotiging  lo  a  Iribe  "In 
nmity  with  Ihe  United  Siales.  "  Tbe  last  treaty 
with  tbe  Ogallallu  baud  of  Indians,  prior  10 
IbeM  dei-redaiionB,  was  that  of  October  28, 
IseS  114  Slat,  al  L.  747),  which  contained,  on 
Ihe  part  of  the  Indlnns,  an  engn£;ement  that 
they  were  subject  tn  Ibe  exclusive  jurisdiction 
ana  auiborily  of  tbe  United  Slates,  and  also 
bound  and  obligated  "Ibimselves  Individunlly 
and  colleclively  .  .  .  lo  cease  all  boslililiea 
against  the  peftons  and  property  of  Its  clil- 
zena."  Now.  if  this  treaty  was  not  entirely 
superceded  by  hostilities  which  actually  ex- 
isted between  tbe  Ogallalla  Indians  and  Ihe 
United  Stales,  as  Is  undoubtedly  Ihe  rule  when 
war  arises  between  absolutely  independent  na- 
tlnns.  it  stfll  is  far  from  a  promise  on  Ibe  part 
of  Ibe  Indians  to  pay  for  damnges  caused  dur- 
ing any  such  hostilities,  Wblle  a  breach  of  a 
contract  similar  lo  this  between  Individuals 
might  very  likely  give  rise  to  an  Hcilon  for 
damages,  yet  no  aucb  rule  can  be  enforced  In 
reference  to  obligBlioiis  created  by  a  treaty. 
It  is  a  promise  on  tbe  part  of  the  tiibe  to  keep 
the  peace,  and  not  a  promise  to  pay  if  ihe 
,  peace  la  not  kept.    Eapecially  ahouM  tbl*  be 
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tba  coDttructloD  Id  tIcw  of  the  fact  that  manj 
of  the  iTeaiiei  between  tbe  United  Biates  iQd 
Indian  tribes  coDlaio,  not  odI;  a  pronilw  U> 
■bstnfn  fromhoBlflltleflibutalaoa  specific  Blipa- 
JalioD  that,  in  cbbc  of  a  breacfa  or  aucb  proni- 
iae,  compensatioD  sball  be  made  out  of  tbe 
tribal  fundi,  or  olbernise.  Tbe  absence  of 
any  siicb  eipm*  provision  in  tbb  treaiy.  tbe 
Indinna  being  under  tbe  care  o(  the  tiailed 
Bisies  and  lt«  Turds,  renders  It  improper  to 
bold  tbat  b;  its  terms  tbe  irlbe  had  bouna  Itself 
to  pa;  for  alt  damaEos  wbich  it  migbt  caune 
20?J  during  a  period  'of  actual  bostlliliea. 
Nor  is  this  a  matter  Id  wbicb  tbe  goverament 
I>  nninierested.  Id  case  of  an  award  bj  tbe 
court  of  clalmH  the  United  States  become  lu 
fact,  if  not  Id  form,  tbe  prlmsr;  aod  a  aolveai 
JudgDieDt  debtor.  Tbe  recourse  provided  over 
■gainst  tbe  Indian  tribe,  while  it  ma;  tie  cer- 
tain as  to  amount,  is  unrertaio  as  to  colleclloc, 


tbe  nailed  States  et  <ti.  to  n 
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Milled  law  that  the  statute  claimed  to  justify 
floch  judgment  should  be  clear  and  not  open  to 
deliate. 

It  follows,  therefore,  that  thou^b,  under  tbe 
terms  of  the  3d  jurisdielional  clause,  tbe  court 
of  claims  had  jurisdiction  over  Ibis  claim,  yet, 
the  case  having  been  reopened  by  tbe  chiimsnt, 
the  court  of  ^aima  properly  proceeded  to  in- 
quire into  its  merits,  and  correctly  found  that 
tnere  was  no  Ian  or  treaty  upon  which  to  base 
a  liability  of  either  the  United  States  or  tbe 
Indians. 

ThtjtidgmtBt  i*  <0rmed. 


BAMUEL  MARES,  Htmah  Woi.i.ehiikbo, 
and  B.  J.  Sidrman,  Partuera  as  Alarks  & 
Wollenberg,  AppU, 


(See  e.  C.  Bepart«T<s  ed.  nT-80a.) 


1.  An  Indian  tribe  encased  as  a  tribe  In  m 
hosillltlea  with  tbo  Dnlleil  8tat«e  is  not  In  amltj' 
wllb  (be  United  Btates.  wlrhlo  the  meaning  of 
Uw  Indian  depredation  act  of  Maivb  S,  ini,  ul 
tbouKh  B  treaty  between  tbem  baa  never  beer 
fonnall;  abrOfBted  l>r  any  declaration  of  waroc 
ellber  slito. 

t,  A  claim  not  tiled  tn  tbe  Interior  Department  on 
or  before  March  8. 188.'),  ts  not  witbin  tbe  jurisdic- 
tional olauae  of  tbe  Indian  depredation  act  of 
HanibS,UVL 

[No.  852.] 

ArffHtd  Notiember  IS,  1SS6.    Dteidtd  March  t, 

1896. 

APPEAL  from  a  iudgment  of  the  Court  of 
Claims  Id  favor  of  the  dpfendeDla   in  an 
action  brought  by  Samuel  Marks  et  nl.  sftaiost 

Voet.—At  to  rnillani  and  IruNan  tribtt.  fhHr 
■laduandrtfihtK^rlHlteHDnand control  ortrEAcm, 
-4ee  note  to  Worcoter  t.  Oeortla,  8:  iXi. 

Ai  to  tonMniMon  and  optratton  of  Ireatia.  see 
PDte  to  Untted  Blatea  t.  Tbe  Amlstad,  Hk  an. 
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Stsonal  property  taken  and  destroyed  by  U 
nnock  and  Piute  Indtaua.     j'—-^ 
See  same  case  below,  2ti  Ct.  C 

Statement  by  Mr.  JuMtiee  Brawar; 

On  July  8,  1891.  appellants,  as  clnimanta, 
filed  their  peliilon  in  tbe  court  of  claims  under 
tbe  act  of  March  S,  1891  (30  Stat  at  L.  851),  to 
recover  tbe  sum  of  (11,800.  tbe  value  of  cer- 
tain persoDal  properly  cbartced  to  have  been 
taken  aod  deatroyrd  by  tbe  Bannock  and  Piuia 
Indians  during  tbe  month  at  June,  1878,  in 

SHappv  Valley,  in  tbe  state  of  Oregon.  Subse- 
ueolly  they  filed  an  amended  pe'Ilion.  lit 
lat  it  was  alleged  that  the  Bannock  and  the 
Piute  Indians  were  "In  smily  with  tbe  Coiled 
ijtales"  at  the  time  of  the  taking  and  destruc- 
tion of  the  properly:  thai  Ibey  were  "  cbar^e- 
nble  for  said  depredalloa  and  under  an  obliga- 
tion to  pay  for  tbe  same  by  reason  of  the 
provisions  of  the  treaiyof  July  8,  1868,  be- 
tween the  Untied  Slates  and  tbe  itbosboDO 
(Eastern  Baml)  and  tbe  Bannock  tribe  of  la- 
disns:"and.  further,  that  petitioners  "piesenled 
their  said  claim  to  tbe  Hon.  Commissioner  of 
Indian  Affiirs.  No.  4B15,  July  27,  1888.  (or 
payment,  but  the  same  baa  not  been  returned 
or  paid  for."  A  traverse  having  been  Sled  by 
the  government,  the  case  was  subniilled  to  tbe 
court,  which,  on  February  27,  1893.  made  a 
finding  ot  facts,  and  thereon  entered  judgment 
dismissing  Ibe  peiiilon.  28  Cl.  CI.  147.  Tbe 
seventh  finding  of  fnct  was  as  follows: 

"From  these  facts  the  court  finds  the  uhi- 
male  (act,  so  far  as  it  is  a  question  of  (act,  tbat 
the  tribes  or  bands  of  Piule  and  Bannock  Id- 
dlQDS  ncie  Dot  In  amity  wiib  Ibe  United  Slates 
at  the  time  the  depredations  complalDed  ot 
were  comniilted." 

From  the  judgmeDt  tbus  entered  in  (avorof 
the  defendants  tiie  claimants  duly  appealed  10 
this  court. 

Mettrt.    Cbarlaa   A.  Kelfcwin,  A.  H. 
Garland,  Wm.  B.  Matlhem,  aDd  R.  C.  Qar- 
lanA  (or  appellanta. 
r      Mr.  Charles  B.  Hiwry,  Assistaot  At- 
torney General,  for  ap);ellees. 

Mr.  Juttiee  Brewer  delivered  tbe  opinion 

of  Ihe  court: 

Tbia  case,  tike  that  of  JtiAn«anT.[rnilM,9ta(«l, 
160  U-  S,  34G  [aaU.  029].  rerently  decided.  In- 
volves a  construction  of  the  Indian  depredaiion 
act  of  March  3. 1891.  The  pHrticulsr  laDRUBge 
to  be  considered  is  tbat  found  In  the  first  clause 
of  tbe  act.  wbich  grants  to  the  court  of  claim! 
jurisdiction  over  claims  (or  property  "de- 
stroyed by  Indians  belonging  to  any  band, 
tribe,  or  nation,  in  amity  with  tbe  United 
Slates."  Tbe  seventh  finding  negatives  the 
existence  of  amity,  and  if  this  atood  atone 
there  would  be  do  room  for  discussion.  But, 
as  appears  from  its  terms,  it  la  based  upoa  ■ 
series  of  facts  staled  in  detail  in  prior  fiDaion, 
and  it  is  also  to  be  taken  Id  conDectton  with  the 
treaty  entered  into  between  the  United  Stales 
and  the  Bannock  tribe  of  Indiana  of  July  8, 
1868  (IS  Stat  at  L.  673),  which  contains,  among 
otber  provisions,  tbe  following: 

"If  bad  men  among  Ihe  Indians  shall  com- 
mit a  wrong  or  depredation  upoD  the  penon  ot 


^Coogtl"-^ 


Makm  t.  Umitbd  Btati*. 


ftropertj  of  anj  one,  wblte,  black,  or  Indian, 
•object  tn  tbe  autboHtT  of  tbe  Untied  Statn 
«Dd  at  peace  tberewlih,  tbe  lo'liao*  berein 
named  lalemDlf  agree  tbal  tbevwlll,  on  proof 
marie  to  their  agent  and  DOlice  by  him.  deliver 
up  tbe  wronedoer  to  tbe  Dniled  States,  to  be 
tried  and  puolsbod  according  lo  lt»  lawa;  aod 
In  caw  tbe;  wllfullT  refute  ao  to  do,  tbe  pei- 
•on  injured  Ehall  be  relmbuiaed  for  bla  loaa 
from  ibe  annuities  or  other  moneys  due  or  to 
become  due  to  tbem  under  tbU  or  other  trea- 
ties made  with  tbe  United  States.  And  tbe 
Freaiiient,  on  advislnic  with  tbe  Commissioner 
of  Indian  Affain,  shall  prescribe  such  rules  and 
rejrulattons  for  ascerialnlog  damagesuodertbe 
provisions  of  tbU  article  aa  in  hU  judgment 
may  be  proper.  But  no  such  damages  shall  be 
adjusted  and  paid  until  Ihoroughly  ezamiaed 
and  psssed  upon  b;  tbe  Commiuioner  of  In- 
4Jian  Affairs,  and  no  one  sustaining  loss  while 
TlolaiJDg  or  because  of  bU  violating  tbe  pro- 
visiona  of  this  treaty  or  the  laws  of  the  United 
Stiles  shall  be  reimbursed  therefor." 
SOO]  'Turning  to  the  prior  findings,  It  is 
•latcd  in  the  aecood  that  "the  BoDDOck  and 
Piute  Indians  made  a  raid"  in  which  Ibe  prop- 
erly in  controversy  was  destroyed,  and  also  that 
"the  Indians  numbered  between  five  hundred 
and  six  hundred,  and  were  In  a  body  or  band 
moving  in  concert,  having  the  form  of  an  Indian 
military  organization."  Other  fladings  (which 
cODsiat  largely  ot  teleprnms  and  reports  from 
various  officers  of  the  army  and  other  offlclats. 
narrating  at  length  a  series  of  mflilnry  opera- 
tions during  tbe  years  1877  and  1878,  which 
documents  are  by  ^  4  of  tbe  act  of  1891  made 
competent  evidence,  and  wblcb  are  too  vo- 
luminous to  be  copied  Into  tbU  opinion)  show 
that  wbal  was  done  by  tbe  Indians  was  done 
by  them  aa  tribes,  and  not  by  a  single  Individ- 
ual,  or  a  few  in  opposition  to  tbe  will  of  tbe 
tribes.  They  tbow  that  thene  Indians  were 
actually  engaged  in  hostility,  and  that  tbey 
were  finally  conquered  and  captured  only  by 
tbe  mllitsry  forces  of  the  United  Stales.  In- 
deed,  counsel  for  the  claimants  pracllcally  ad- 
mit this,  for  tn  Ihclr  htiof  It  Is  stated  -'that  at 
various  times  Id  tbe  spring  of  IHTHsmall  bands 
left  tbe  reservation  for  the  sake  of  ohtniTiloj< 
food,  until  flnally  tbe  majority  of  the  tribe 
were  absenti  that  in  tbe  month  of  June,  1878, 
the  abaeniees  began  killing  white  people,  after 
which  dale  tbe  several  bodies  of  lodlane  csr 
Tied  on  a  raid  over  a  large  area  in  Idaho  and 
Oregon,  wbich  was  finally  checked  by  Ibe  ef- 
forts of  troops  of  the  Untied  Stales;  that  the 
troops  were  more  or  less  actively  engaged  in 
■upprrssiog  tbe  outbreak  until  Ihe  latter  part 
of  August,  1878:  and  that  the  Indians  were 
captured  and  returned  lo  their  reservation 
■borlty  after  Ibe  last-named  date." 

Tbeir  contention  ts  ralber  that  actual  liosltll- 
tiea  ma;  exist  without  war  between  two  na- 
tlooa;  tW  war  is  a  political  status,  and  to  be 
determined  by  tbe  poltticnl  department  of  tbe 

SverumeDl.  by  matter  of  record,  and  never 
oral  tesllmonyi  that  it  U  not  pretended  that 
there  was  ever  any  formal  declaration  of  war 

&'  etlber  tbe  Bannock  tribe  of  Indians  or  tbe 
niled  Slates  government ;  that  therefore  the 
S luteal  relations  eslablished  by  tbe  treaty  of 
18  cooUoued  during  all  these  bosiiliiles.  and 
tbe  tribe  wm  "In  amity  with  the  Doited 
lU  D.8. 


*:jtates:"  and,  further,  that  subject  and  [301 
dependent  people,  like  tbe  Bannock  Indiana,  are 
not  capable  of  making  war  with  tbe  United 
Slalea.  In  support  ot  this  contention  tsciled  ft 
number  of  declaraiinns  of  publicists  anil  ded- 
slonsofcourts.sucbss  Ihe  followingfrom  Chan* 
cellor  Kent: '  'But,  tfaonrb  a  solemn  declaration, 
or  prevloui  notice  to  the  enemy,  be  now  laid 
aside.  It  ta  essential  that  some  formal  public 
act,  proceedinic  directly  from  tbe  competent 
source,  should  announce  lo  tbe  people  at  home 
tbeir  new  relations  and  duties  growing  out  of 
a  state  of  war,  and  which  abould  equally  ap- 
prise neulral  nalions  of  tbe  fact,  to  enable 
tbem  lo  conform  ibeir  conduct  to  the  rigliia 
belonging  to  tbe  new  slate  oF  Ibton.  War, 
says  Vailel,  is  at  present  piiblisbed  and  de- 
clared by  manifestoes.  Such  an  official  act 
operates  from  its  date  to  legalize  all  hostile 
acts.  Id  like  manner  aa  a  treaty  of  peace  oper- 
aiea  from  Hi  dale  to  annul  tbem.  As  war  can- 
not lawfully  be  commenced  on  the  pari  of  the 
United  Btates  without  an  act  of  Conrresa,  such 
an  act  Is,  of  course,  a  formal  official  notice  to 
all  tbe  world,  and  equivalent  to  tbe  most 
solemn  declstalion."  1  Keol.  Com.  ns.  And 
this  from  ftopfe  V.  Jfe/jwd.  1  Hill,  877,407,87 
Am.  Dec,  SSH:  "A  slate  of  peace  and  Ibe  con- 
tinuance of  treaties  must  bo  presumed  by  all 
tbe  courts  ot  Justice  till  Ibe  contrary  be  shown: 
and  this  Is  prftvmptio  Jurii  H  de  jure  until 
ifae  nsilonal  power  of  ibe  country  in  wbich 
sQcb  courts  alt  officially  declares  tbe  con- 
Without  questioning  these  declaraltons  and 
dectsioDs  as  applied  to  Ibe  relalions  between 
Independent  nations,  we  think  Ihey  avail  but 
tittle  in  tbe  solution  of  tbe  queelion  here  pre- 
sented. That  qupsllon  ts.  What  Itmilalton  did 
Congress  Intend  by  the  words  "in  amily  with 
the  United  Statesr'  Tbe  word  "amlty''^  is  not 
a  technical  term.  It  ts  a  word  of  common  use, 
and  such  words,  when  found  tn  a  slalule,  must 
be  given  Ibetr  ordinary  meaning  iinletia  Ibere 
Ik  something  in  the  context  which  compels  a 
nnrrower  or  a  different  scope.  Wehaler  de- 
fioeHii:  "FriendBhlp.ins  general seose, between 
Indlvlduala.sodetieB.ornallnDS:  harmony;  good 
understanding;  ss,  a  treaty  of  amitj  and  com- 
merce." Tbe  last  part  of  thiadeflDlttMahnwe 
that  tbe  phrase  "tn  amity"  is  not  tbe  equiva- 
lent "of  ''under  Irealy.''^  A  "irealy"  [H09 
implies  political  relalions;  "amity"  slgniflea 
friendship,  actual  peace. 

The  phrase  "in  amity  with  tbe  Untied 
Slates"  Is  one  ot  frequent  use  In  tbe  legislation 
of  Congress  In  reference  to  Indians,  In  Iba 
early  sot  of  May  19,  1796  (1  Stat  at  L.  460],  It 
appears  twice,  the  6lh  section  reading  as  fol- 

"That  If  any  such  dttzen,  or  other  person, 
shall  go  Inio  any  town,  aeltlemenl,  or  territoi^ 
belonging  to  any  Dalinn  or  tribe  of  Indiana, 
and  shall  there  commit  marder  by  killing  an 
Indian  or  Indiairs  belonging  lo  any  nation  or 
tribe  of  Indians  In  amity  with  tbe  United 
Btsles,  such  offender,  on  being  thereof  con- 
Tided,  shall  suffer  death." 

It  Is  found  again  in  the  act  of  Uarch  8, 
1798  [1  Stat,  at  L,  747).  that  ot  Harcb  80, 180i 
(8  Stat  at  L.  148).  June  SO,  1834  (4  Stat,  at  L. 
781),  and  elaewhere:  appearing  Id  tbe  alaiutet, 
aa  atatcd  by  counaet  aome  flf&  at  alzlr  times. 


bI,  aome  flftX  <»  ■1>I7  « 


SuTBBVE  CoiutT  or  THH  Umitki)  Btatbs. 
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>iirse,  a  Biogle  and  uttled  mesoUig.  And, 
as  uiM  bv  Noit,  J..  In  /.om  v.  riji'tnj  Stit^f. 
ill  Ct  CI.  SU2,  840:  "Wbal  did  It  m«aD,  in 
ITSe,  wben  the  litw  declared  It  lo  be  murder  to 
kill  aa  Indiaa  of  ■  Irtbe  -In  amilT  wiib  tbe 
Unlled  8tBte«r"  If  that  particular  wcttoa 
bad  been  In  force  duriUK  tbeae  boslillllea  it 
would  not  aeTlously  be  contended  that  tbe  kill- 
ing or  H  bostfle  BauDOck  b;  one  of  tbe  loHiers 
of  OUT  army,  btcd  if  done  vilhli)  tbe  limits  of 
the  Bannock  rescrTatlou,  would  have  been 
murder,  on  the  ground  thai  the  Bannock  tribe 
was  Btlll  under  treat;  relutions,  and  Iberefore 
in  Binltj  with  tbe  government. 

Furl  her,  tbe  re  are  obvious  reasons  wbj 
CoDgress  did  not  use  tbis  pbiase  in  an;  differ- 
ent sense  (ban  as  theretofore  used.  At  the 
time  of  the  pasRsee  of  the  net  neatly  everj 
tribe  and  band  of  Indians  witbin  the  lerrilorisl 
Itmils  of  tbe  Unil^Ki  Stales  was  under  some 
treaty  relallons  with  the  government.  It  is 
said  by  couni^l  that  there  appear  in  the  alat- 
titea  prior  to  tbe  act  of  March  3, 1671  (16  Btai. 
at  L.  544, 566),  declaring  against  further  treaties, 
666  Irentles  wiib  Indian  rribea.  And  it  la  a 
mailer  of  hiaiory  that  all  along  our  western 
303]  frontier  *tbere  bes  tieen  a  succeuion  of 
Indfan  vrars,  wilb  great  destruciion  of  life  and 
property,  and  yet  seldom  has  there  been  a  for- 
mal declsratioD  of  war  on  tbe  part  of  either 
tbe  eoveromeot  or  tbe  lodians.  If  tbe  cod- 
lenlion  of  rhe  claimants  was  suslained,  it  would 
be  pnictically  tantamount  lo  holding  that  by 
this  Ian cu age  Conrrein  bad  for  tbeEOTeromenl 
assumed  responsibility  for  all  depredations 
commilted  by  Indians  domiciled  within  the 
lerrirorlal  limits  of  the  United  Slates,  subse. 
qiiently  at  least  to  tbe  year  186fi,  and  given  to 
The  court  of  claims  jurisdiction  to  determine 
and  finally  adjudicate  tbe  amount  thereof. 

If  such  bad  been  its  Intent.  It  seems  as 
though  it  would  have  expressed  itself  in  diffet- 
ent  language,  and  not  by  a  pbrnsesosujSL'eslive 
from  past  use  of  a  more  limited  purpose. 

Again,  as  often  affirmed  In  tbe  decisions  of 
this  court,  the  Indians  are,  tn  a  ceilain  sense, 
the  wurds  of  tbe  Uniled  Slates,  and  the  legi»- 
laiion  ot  Concreas  is  to  be  Interpreted  as  in- 
tended for  their  benefit.  The  act  of  1661  con- 
templaies  that  In  the  same  suit  tbe  tribe  by 
which,  or  members  of  which,  the  depredaiion 
ts  cbsrired  lo  have  been  commiiied,  may  be 
made  a  party  defendant.  Id  ^  S  it  U  provided 
that  tbe  court,  after  detetmining  the  value  of 
the  property,  "shall  render  judgment. in  favor 
of  the  claimant  or  claimauls  against  the  Uniled 
Slates,  and  against  the  tribe  of  Indians  com- 
mitiing  the  wrong,  when  such  can  be  identl- 
Ded."    Section  6  reads  aa  follows: 

"Tbe  amount  of  any  ludgment  so  ren 
dered  against  any  tribe  of  Indians  shall  be 
charged  against  the  tribe  by  which,  or  by  mem- 
bers of  which,  the  court  shall  find  ibat  the 
depredation  was  committed,  and  shall  be  de- 
ducted and  paid  in  tbe  following  manner: 
First,  from  annuitiea  due  said  tribe  from 
Ihe  United  Slates;  second,  if  no  annuities  are 
due  or  available,  then  from  any  other  funds 
due  said  tribe  from  (he  United  Slates,  arising 
from  ibe  sale  of  tbetrUtidsotolberwIse:  third, 
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'  ft  no  such  funds  are  doe  or  available,  then 
from  any  appropriation  for  the  benefll  of  said 
tribe  ntber  than  appropriations  foe  their  current 
and  necessary  support,  sutialsteDce,  and  edu- 
cation; and,  fourth,  if  no  such  annuity. fund,  or 
'appropriation  is  due  or  available,  then  [304 
the  amount  of  Ibe  judifment  shall  be  paid  from 
Ibe  Treasury  of  the  United  States:  Prmided, 
That  anv  amount  so  paid  from  tbe  Trensury 
of  tbe  United  Slates  shall  remain  a  charge 
against  such  tribe,  and  shall  be  deducted  from 
any  annuity,  fund,  or  appropriation  berein< 
before  designated  which  may  hereafter  tiecom* 
due  from  the  Untied  Stales  to  such  tribe." 

If  this  act  requires  tbe  construction  claimed, 
it  Is  obvious  to  any  one  familiar  wilb  tbe  his- 
tory ot  tbe  Indian,  and  even  Indepeudenll;  ot 
what  Is  aaid  by  counsel  to  be  the  record  aa 
to  tbe  multitude  and  amount  of  Ihe  claim* 
presented,  that  the  outcome  would  be.  as  to 
most  if  not  all  of  these  tribes,  thai  every  dollar 
of  annuity.  If  not  every  dollar  of  fund,  would 
be  swept  away  In  sallsfacilon  of  these  claims. 
We  do  not  think  Ibis  leeislatlon  is  tn  be  tiiui 
construed,  and  are  of  tbe  opinion  that  all  that 
Congress  Intended  was  that  when,  as  a  matter 
of  fact,  a  tribe  was  In  tbe  relation  of  actual 
peace  with  tbe  United  States,  and  bv  some  In- 
dividual or  individuals,  without  the  consent  or 
approval  of  the  tribe,  a  depredation  was  com- 
milled  upon  tbe  property  of  citizens  of  Iba 
United  Stales,  aucb  depredation  might  be 
Investigated  and  (he  amount  of  Ihe  loss  de- 
termltied  and  adjudicated  by  the  court  of 
claims.  This  It  in  harmony  wltb  the  lansiiage 
of  many  of  Ihe  treaties  between  tbe  United 
Blales  and  the  Indians,  and,  among  others, 
that  of  the  treaty  between  tbe  Uniied  Stales 
and  the  Bannock  tribe,  heretofore  quoted, 
which  reads:  "If  bad  men  among  ihe  In- 
diana shall  commit  a  wrong  or  depredation," 

In  the  light  of  Ibis  conclusion.  It  may  be 
said  that  when  the  petition  filed  in  tbe  court 
of  claims  allege*  that  a  depredntton  was  com- 
mitted by  an  Indian  or  Indians  belonging  to  a 
tribe  in  amity  with  tbe  Uniled  Slates,  it  he- 
comea  the  duly  of  that  court  to  inquire  ns  lo 
the  truth  of  that  allegation,  and  Its  truth  Is  not 
determined  by  Ibe  tnere  eiUlence  of  a  treaty 
between  tbe  United  States  and  the  tribe,  or  tbe 
fact  that  such  ircnty  has  never  been  formallj 
abrocnted  by  a  deiilaration  of  war  on  tbe  part 
of  either,  but  thai  the  Inquiry  la  whether,  aa  % 
matter  of  fact,  (be  tribe  was  at  (he  time,  as  a 
tribe.  In  a  state  of  actual  peace  with  the  Uniled 
States.  If  so,  and  the  'depredaiion  was  [305 
committed  by  a  single  Individual  or  a  tew  Indi- 
viduals without  the  consent  aud  against  ifaa 
knowledse  of  the  tribe,  tbe  court  may  proceed 

Investleaie  tbe  amount  of  the  loss  and  render 
judgment  therefor.  If,  on  Ibe  other  hand,  tbe 
'  "  ■,  aa  n  Iribe,  was  engaged  In  actual  bostil- 
.  ..  with  tbe  United  t>latea,  the  judgment  of 
the  court  of  claims  must  be  Ibat  Ihe  allegatloa 
of  the  petition  is  not  sustained,  and  that  <hs 
'  '  n  is  not  one  witbbi  ils  province  lo  adjudl- 
.  Il  isdoubllesslruBlhal  theejislenceof  a 
7  Implies  a  atate  of  peace,  and,  if  no  other 
evidence  were  produced,  the  court  miKbt  prop- 
erly infer  therefrom  that  the  tribe  wa^  Id 
-Siiy  with  the  United  States;  but,  nfier  all,  it 

a  question  of  fact,  to  be  determined  bj  ilia 
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tetthDODj   wlifch  nmy   be  totmduced.     TLat  of  tbe  mailj,  mar  1"  HeTtoeil  Ibrougb  mere  rep- 

JuMiIon    nna    {nTUtlKaied    b;   tbe  court  ot  rMentauoni  «nd  promlMa  m  to  the  fatnre.  ti. 

liImB  ID  tbfs  CRW,  ftad  ll«  conduafon,  juslifled  thooKh  no  mltreprcwaMtloD  u  to  >n  exlmldc 

by  tbe  f»Cl8  as  Bhown  by  the  varlou*  reporli  *"*  ■■  ""^"' "'«'«  '"«"  >•  ■"  «"«np'  iherebr 

ud  documents  In  evidence,  wm  undnubtedly  JE™'""'?!  ^^,7^7,  !^  '";^""  ^V^'  '"" 

.      T.i,_  D t   ..11 .    ..  .1,.  tnem  on  Ibe  raich  o(  the  »obetne,  wbiob  1*  rJlt- 

correct.     The  Ban n neb   tribe  was  not,  W  the  urtnB.nd.tt«otl«iii.form,  jat  unraU  aodV 

time  <-f  these  depredaliona   Id  aroity  wllb  the  o,p„^e  ^  ,^  ,„<,  ^^.^  to  tbe  pem>n  devUn. 

United   Stale*,  and    therefore    tbe    court    ot  ittobetuob. 

daima  properly  refuaed  to  adjudicate  upon  (be  A    AnomiwIOD  Id  an  todlctment  for  QDlawfuiir 

amount  of  tbe  Idm.  or  render  judgment  there-  mailing  letten  Intended  to  defraud,  to  Male  tbe 

(or  aHitiiat  tbe  United  Btatea.  namei  or  tbe  partin  Intendnd  to  he  deirauded 

Ndther  doej  this  case  come  witbin  tbe  2d  ju  "nd  the  namei  and  addreewa  on  the  letter*,  la 

T{«dicIiona1r1aU8eoflheactofl89].forthiinas  "ttafled  by  the  alleaiatloa.  If  true,  that  auob 

notBclaimwhicbhadheeneMminedandflllow-  namea  and  addreun  an  to  tbe  frand  mry  un. 

edby  Ibelotertor  Di-pariment.oronewhichon  ,."',,  ,j_.,,_u       .  ,_      ..     ,.     . 

March  a  1886  hsd  been  filed  and  was  nendine  *■    *  "*""'  idenUOoatlon  of  Jetleis  bj  tbe  tltM 

<        -J  j'  '™°>"'"'  R™°  uien  ana  was  penaing  ^    ^^       ,  malltno  and  tbe  cbanetbat  ibew 

In  khiH  dvnarl.inent  fnr  eiiimin«1lon       Jo/injon .  ...        -"-—•.——■-.  ^"-i  •-=j 


T.  United  ataUt,  180  U.  8.  548  [on(e/52B].    The      ■inrendWgln'andfor'^Kirtli^/auorKhe'meMd 


were  plnctid  In  the  poalnlHce  br  the  defeodan 


coocluaion  reached  in  that  case  In  reference  lo  artifice  to  defraud"  H  a  aufflclcnt  description  o. 

(be  scope  of  thtB2dclHuge  has  bten  challenged.  tbe  1ett«n.  In  an  indictment  fur  unlawful  ueeof 

and  It  hsi  been  taid  that  aucb  Sd  clause  should  tbe  maiu.  when  attacked  b;   motion  to  quatii, 

beeoostrupdincooneclionBitbllifslaneuagein  If  defendant  dwirea  further   Identlflcatlon   ha 

e  8r  "No  claim  shall  beeicluded  from  the  juiis-  o«n  *ecure  it  by  demanding  ■  bill  ot  particulars, 

diction  of  tbe  court  because  not  heretofore  pre-  *■    «*'""'  'o  quanh  an  indioiment  la  not  renerallr 

tenledlolheSecretaryof  tbelDterior,  oroiher  ."^?'»"'"^*'''?'.?Tf-       ^    ,^       ^ 

offlcer  or  deparlment'of  the  government;"  and  '■,i,*j3 \Td^lrt.'m"2.fr.^w.' •^rT° *°,f "" 

that   ao    construed   neither  the  «me  nor  tbe  ;rde;,^V.n":h'?''^o^4'e."te™  Vh^n'S: 

(net  ot  flUng  In  the  Interior  Department  Is  Din-  think,  may  astlKt  In  carrying  It  toio  effect.  ■■- 

teiial.    No  such  construction  oanbeauataioed.  thouehin  theluigment  of  the  Jury  tbey  may  be 

It   would,  In  e&ect,  make  the  slalute  read  na  atieoluiely  inefteciive  therefor. 

S amine  jurisdiction  oyer  all  cases  which  on  A.   Tbe  oblectiou  thai  the  Indictment  ta  mulllfarl- 

■Tch  ti,  1885,  had  been  eiamtoedand  allowed  ous  t>ecause  It  includeemany  otfensea.  when  not 

SO«]by  tbe  Interior  Department,  and  •over  all  t"ken  until  after  tbe  verdict,  la  too  late. 

then  tiled  in  that  department  but  not  yet  exam-  [No*  S38    G2Q.'] 
inednndalloned,  with  a  proviso  Ibat  ilia  fmma- 

lerial  tfbetber  tbe  claim  was  ever  Hied  In  tbe  Argutd  Octabtr  t9,  1895.     Decided  March  t. 

depurlment.     Tbe    antagonism    between   tbe  1S96. 
pant  and  tbe  proviso  U  fatal  io  such  t 


BtruclioD.     Tbe  act  of  Match  S.  tSSS,  dcdnes    T  N   ERROR  to  tbe  District    Court  of  ibe 

'  '    ~  not  by  their  nature,  but  by  their  atnltis    i-  Uoiled   :4tale«   for  tbe  Eastern  Dtstrtct  of 
i  and  allowed  or  simply  filed.     And  lo   Pennsylvnnia  to  review  a  conviction  of  John 


Bay  that  filing  is  Immaterial  when  flllne  !s  tbe  H   Durland  for  a  Tiolallon  of  U.  S.  Rev.  Stat. 

desrripilve  matter  is  to  destroy  tbe  Bi|:tiificBnee  ^  fi480.  as  amended   by  ihc  act  of   Alarcb  -i, 

of  the  clause.     Full  scope  can  be  given  for  Ibe  1*469.     Tiro  cases  of  Ibe  Mme  title  and  char. 

operation  of  these  words  In  ^  2  by  connecting  acter   are  considered  together.     Ja^mtat  in 

them  with  Ibe  1st  lurlsdlctlooal  clause,  which  eaeAeatt  ajprmed, 
is  a  general  i^anl  of  jurisdiclion  overall  claims 

for  property  of  cilizcns  taken  or  destroyed  by  Statement  by  .Vr,  Jutliee  Brvwsr: 

lodinns  In  amity  with  tbe  United  Stales.  These  cases  have  so  much  in  common  that 

These  are  the  only  m'ltlers  requiring  cod-  tliey  may  be  considered  together.     Each  Is  the 

•Iderstion,  and,  no  error  /ippearing  in  the  eon-  record  o'f  the  cnnvictlon  of  Ibe  ploinliflf  lo  er- 

Hutiont  retehtd  by  the  court  of  elainu,  ittjudg-  ror  in  tbedistrict  court  of  tbe  United  StRtesTur 

munt  it  aJprToett,  tbe  eastern  di'lrlct  of  Pennsylvania  of  a  viola- 

lion  of  U.  S.  Res.  Slat,  g  6480,  as  amended  by 

Ibe  act  of  March  2,  1889.     2,1  Slnl.  at  L.  819. 

JOHN  H.  DURLAND,  /?/.  in  Err.,  1"   neither  record  is  preserved  Ibe  testimony 

p,  zt'^ert  on  the  trial,  or  ibecharRC  lo  tbe  Jury. 

I'NiTtrn  BTiTira  The  only  questions  for  coiisideralinn  are  those 

LNITED  STATES.  ,^,^1,  ^^{^^  ^^  ,^^  indlcimenia.     In  the   first, 

o.„_  _    o,„_  the  lodiciment  cbnrged  that   defendant  "did 

BAKE  e.  autx.  knowlnfily.    wilfully,    and    falsely    devise   a 

(BeeS.CBeporter'.od.8(»-815.)  scheme  and  artifice  to  defraud,  thai  isloaay 

by  divers  false  pretense*  uod  subtle  means  and 

U.B.Rn.8tat.^SiS0-indietment-unlaafat  «'"'«=   to   obtain   and  acquire  for  hitnteif  of 

Vtt  of  the  mail—Ttfuial  to  guath—teheme  to  ■"'*  ''"™  °"f^  persons  to  this  grand  inquest 

aefTaud—multifarieaineM  unknown,  a  large  sum  of  monev,  to  wit,  the 

sum  of  $50  each,  and  to  cheat  anddefraud  each 

L   A  acbeme  or  artlBoe  to  detrmud,  within  tbe  of  the  Said  divers  persona  thereof  by  then  and 

Mnlojror  C.  a  Mev.  Slat.  1 5480.  M amended  by  ,h„e  representing,  amonit  olber  Ihings.  that 

the  act  ot  March  t,  IM.  reapeclin.  unlawful  u«  ii,^  Provident  Bond  &  Investment  Company 

yom.-Atioiil-arue»ngihemaB:  lehm  cotuiiiwu  "'Ould,  upon  Ihc  payment  of  a  certain  sura  of 

IV  offeiue.-~»et  not*  w  DoUmI  Stal«a  v.  Kirby,  money,  to  wit,  the  sum  of  $10,  and  a  further 

U:  m.  lum  of  95  monthly  thereafter^by  Mch  of  the 

W  U.S.  ,  ,-,z,..,..,Ca)1>S;        7fl» 
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Mid  diren  penons,  isBue  to  each  of  Ibe  uld 
dlrera  peraosB  &  liond  Id  tbe  woidi  And  nun- 
Mr  followiiif;.  to  vit." 

OlTfng  a  copy  of  the  boad,  tbe  lDdlc(ment 
proceeded: 

"And  that  tbe  uld  bonds  would  niature  In  BC- 
SOSlcordaDcewitb'paregnpbaSd.  4tb,  Gib, 
eth.  Ttb,  and  Stb  of  Bald  bond  bereiabefore  set 
out,  and  that  the  redemption  value  of  tbe  said 
bood  wlieacalled  and  Iheaum  of  money  payable 
therefor  to  tbe  said  divers  persons  by  ibe  said. 
ProvideDt  Bond  &  Inveslmeot  Compan;  would 
be  the  sum  specified  and  at  tbe  lime  oamed, 
aod  upoD  tbe  paymeoti  of  tbe  turns  of  mooev 
namea  Id  tbe  circular  issued  by  the  said  Provi- 
dent Bond  A  lovestmeut  Compaoy,  wbicb  1) 
in  the  words  aod  natter  following,  to  wit: 

A  Ntitfor  Lottery  Oranii  to  Ortek. 
We  give  below  our  graduatory  scale  of  re- 
demption valnea,  which  la  a  complete  retuta- 
tloD  of  the  cbarice  that  a  'lottery'  element  en- 
ters inlo  tbe  methods  of  the  Provident  Bond 
A  InveHlmenl  Company.  It  will  be  observed 
Ibat  a  steadily  increasing  cash  value  applies  to 
every  bond  in  force  from  lis  issue  to  redemp- 
tion. That  every  bond  of  equal  nge  haa  tbe 
tame  cash  value- 
It  is  a  further  fact  that  every  bond  Is  non- 
forfeitable and  Interest  bearing,  having  both 
'  cash  surrender'  and  loan  values.  Wbere  does 
tbe  lottery  element  come  int 

Bedemplion  Stale. 

Bcale  of  current  redemption  values  under  the 
current  system  of  tontine  investmeot,  sbowiog 
proflt  overtotal  cost  upon  each  tl.DOO  bond 
from  dnte  of  issue  to  face  value;  |500  bonds. 
one  halt  of  laid  amounts,  both  cost  and  profit." 

Afier  this  followed  the  scale  referred  to  In 
tbe  last  clauae.  wbicb,  commencing— 


3091  •—ran  op  to  and  Included  ninety-one 
moDlbs.  After  Uie  scale  appears  the  balance  of 
the  circular,  as  follows! 

Such  Is  tbe  legitimate  operation  of  'the  cur- 
rent system  of  tontine  Inveslmenl.'of  which  ihe 
ProvideDt  Bond  A  I Dvestmeut Company  is  tbe 
exponent  and  its  president  Is  tbe  author. 

N.  B.— Tbe  basic  principle  of  Ihe  above 
table  Is  copyrighted.  Infringements  wiibout 
due  authority  of  tlie  author  will  be  proaecuted." 

And  tbeo  tbe  indictment,  in  Its  fliat  coont, 
closed  with  these  words: 

"Wberees  In  Iruth  and  Id  fact  tbe  said  John 
H.  Durland,  being  then  and  there  the  presi- 
dent of  tbe  said  Provident  Bond  A  Investment 
Company,  did  not  Intend  that  the  said  bonds 
would  mature  in  accordssoa  wlib  patagrapha 
710 


able  tberefor  to  tbe  oaid  divert  persons  b, 
aaid  Provident  Bond  &  Investment  Compimy, 
would  be  the  sum  specified  at  the  time  named 
and  upon  the  payments  of  [he  sums  of  moner 
named  in  tbe  circular  Issued  by  tfaeaaid  Provi- 
dent Bond  A  Investment  Company,  as  be,  the 
said  John  H,  Durland,  then  and  there  well 
knew,  and  tbe  said  John  H.  Durland  Intended 
then  and  there  by  said  false  represeotaliona  to 
obtain  for  bis  own  use  the  sum  of  money  raid 
by  each  of  tbe  divera  persons  for  lald  bond,  to 
wit,  the  sum  of  $50  each,  which  aald  scheme 
and  ariiflce  to  detraud  was  to  be  effected  bj 
him,  the  said  John  H.  Durland,  openlnga  cor- 
respondence and  communicalioD  with  each  of 
the  said  divers  persona  by  ujeans  of  the  post- 
office  establish  tnent  of  the  United  Stales  and 
by  inciting  such  divers  persons  to  open  com- 
munlcstion  with  him,  the  said  John  H.  Dur- 
land, BO  devising  and  Inteudiug;  and  he,  the' 
said  John  H.  Durland,  did  heretofore,  to  wit, 
upon  the  day  and  jear  aforesnld,  so  devising 
and  intending  in  Bnaforeiecutlngsucb  icbeme 
and  ariiflce  to  detraud  and  ailempllng  so  to  do, 
place  and  cause  to  be  placed  in  a  postofflce  of 
the  United  SUtes  at  PhlladelphU  to  be  aeot 
and  delivered  by  the  aald  postofflce  establlsb- 
ment.  *d{vers  lellersaod  packets,  to  wit,  (3  lO 
twenty  letters  and  drcolara,  directed  respec- 
tively to  the  said  divera  persons,  the  names  and 
addresses  of  whom  are  to  ibis  grand  inquest 
unknown,  contrary  to  the  form  of  the  actof 
Congress  in  such  case  made  and  provided,  and 
against  the  peace  and  dignlLy  of  the  United 
States  of  America." 

In  the  second  ca»e  the  indictment  charged 
substantially  tbe  same  scheme  to  defraud,  but 
specified  that  tbe  purpose  of  thedefendantwas 
"lo  obtain  and  acquire  for  himself  of  and 
from  another  person,  to  wit,  one  W.  S.  Biirk, 
at  Chester,  PenQsylvaola.  a  large  sum  of 
money,  to  wit.  tbe  sum  of  (60.  and  to  cheat 
and  defraud  the  said  W,  8.  Burk  thereof."* 
And  then  that  "said  scheme  aod  artifice  to  de- 
fraud was  lo  t>e  effected  by  htm,  the  aald  John 
H.  Durland.  opening  a  correspondence  and 
communlcatloo  with  another  person,  lo  wit, 
the  said  W.  S.  Burk,  resldlog  within  tbe 
United  States,  lo  wit,  at  Chester,  Pennsylvania, 
by  means  of  the  poslofflceeatabllahment  of  tin 
United  Slates  and  by  inciting  the  said  W.  S, 
Burk  to  open  communication  with  blm,  the 
said  John  B.  Durland,  so  devlsinc  and  intend- 
ing; and  be.  tbe  said  John  H.  Durland,  did 
heretofore,  lo  wit.  upon  tbe  day  and  year 
aforesaid,  so  devising  and  iuleodlng  in  anii  for 
eieculJDg  auch  scheme  and  arilflce  to  defraud 
and  attempting  so  to  do,  place  and  cause  lo  be 
placed  a  letter  fn  the  postotUce  establishment 
of  Ihe  United  Biates,  to  wit,  the  postofflce  at 
Philadelphia,  Pennsylvania,  within  tbe  above 
dlHtiici,  which  said  letter  was  then  and  there 
addresKd  and  directed  as  follows.  To  wit:  'Hr. 
W,  8.  Burk.  Chester.  Pa.',  profert  whereof  is 
now  made,  contrary  to  tbe  form  of  tbe  act  of 
Congress  in  such  case  made  and  pmrided 
against  the  peace  and  dignity  of  the  Uulied 
Biateaof  America." 

The  bond,  a  copy  of  which  was  hi  each  to 
dlctmeat,  la  enlllled  a  "Cunent-TonliM  Ii^ 
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_  _  a  promise  oa  tbe  part  ottfaecompsay 
lo  pa;  fl.ODO  upon  Dioe  condltioas;  the  first 
belDgamonthlTparmcotor  80.  failure  to  make 
311]  aoy  such  montbly  'peymeDt  itorklDg  a 
forr^lture;  aecoud,  that  the  compaaj  would  re- 
tain SO  ciiita  for  eipeQ8es;o(  Ihe  net  remainder, 
S5  per  cent  wm  to  be  curled  to  a  reserve,  and 
76  per  cent  wai  to  conatiiute  a  redempKon 
fund.  The  third  and  fourth  condKlons  were 
■a  lollowi; 

"Third,  (a)  Thia  bond  will  mature  when 
tbe  Del  moDlhly  instalmente  (eicluMve  of  ex- 
pense fund),  togelber  wilt  iW  appoilionmsot 
of  reaerre  credits,  equal  Its  face  value,  (d)  It 
may  be  redeemed  by  the  company  at  any  time 
before  ila  mHlunty,  at  an;  time  after'  three 
regular  monliil;  pajmenta  have  been  made 
hrrefor,  Ihe  holder  hereb;  agreeing  to  surren- 
der the  same  whenever  called,  upon  receipt  of 
Its  then  redemption  value." 

"Pourlh.  The  redemption  value  of  this  bond 
when  CHlled  will  be  the  suro  specified  under 
tbe  'Table  of  Current  Redetnpilon  Values' 
printed  on  the  back  hereof,  according  with  tbe 
number  of  months  it  has  been  In  force  at  time 
of  call." 

Tbe  table  menlioned  in  (bis  fourth  apeciflea- 
Uon  to  the  redemption  scale  whirh  appeared  In 
tbe  circular  heretofore  referred  to.  The  re- 
maining atlpulatlons  were  iu  reference  to  calls, 
flpecial  redemptions,  conversions  into  certifl- 
catea,  return  In  case  of  death  of  all  payments 
made  to  tbe  redemptlou  and  reserve  fund,  and 
assigDmentH.  Beciion  S480  as  amended  by  tbe 
act  of  March2,  1889.  sofarasmalerleltathls 
case,  reads  as  followa: 

"If  an;  person  having  devised  or  Intending 
lo  devise  an;  scheme  or  artifice  to  defraud 
.  .  .  ti  be  effected  by  either  opening  or  fn- 
tendtng  to  open  correspondeoce  or  comtnuni- 
catioD  with  any  person,  whether  resident 
within  or  outside  the  United  Slates,  t>;  means 
of  Ihe  postofBce  establishment  of  tbe  United 
States,  or  by  inciting  such  other  person  or  any 
person  to  open  communication  with  tbe  per- 
son Eo  deviaing  or  intending,  shell,  in  and  for 
ciecutlng  such  scheme  or  artifice  or  attempt- 
lag  so  to  do,  place  or  cause  to  be  phced  any 
letter,  pnckel,  writing,  circular,  pamptilct,  or 
advertisement  In  any  postofflce,  oraoch-posl- 
office,  or  street  orbotel  letter  box  of  the  United 
States,  lo  be  sent  or  delivered  b;  the  said  poet- 
offlreestablisbment,  or  shall  lake  or  receive  any 
812]sucb '(herefrom, such  person ao mlausing 
tbe  postofflce  establishment  atlRll,  upon  convic- 
tion, be  punishable,"  etc. 

ilentrt.  HaiBptoD  It.  Cftraon,  Jmmea 
H.  Beck,  and  WiUiam  F.  HaTTily  for  plain- 
tiff in  error. 

Mr.  Edwu-d  B.  WUtney.  ARslsiant  At- 
torney General,  and  John  Ti.  Thomaa,  As- 
(islant  Attornev  General  for  the  Postoffice  De- 
partment, for  aefendant  In  error. 

itr,  Juttitt  Brewsr  delivered  Ibe  opinion 
of  tbe  court: 

Inaamucb  as  the  teallmon;  baa  not  been  pre- 
aerved,  we  muat  assume  that  it  was  suffldent 
to  aabatantiate  the  cbargea  in  Ihe  IndlctmeDla; 
161  H.  8. 


that  this  was  a  acheme  and  artifice  to  defraud, 
and  that  the  defendant  did  not  Intend  that  tha 
bonds  should  mature,  or  that  although  money 
was  received  an;  should  be  returned,  bnt  that 
it  should  be  appropriated  to  his  own  use.  In 
other  words  he  was  tr;ins  lo  entrap  the  un- 
wary, and  to  secure  money  from  them  on  tfaio 
faith  of  ft  scheme  glittering  and  attractive  In 
form,  yet  unreal  and  deceptive  In  fact,  and 
"inown  lo  blm  lo  be  such.  So  far  as  tbe  moral 
lement  is  concerned  It  must  be  taken  that  the 
defendant's  guilt  was  established. 

But  Ibe  conlentloD   on  bU   port  is  that  Iha 

atute  reaches  only  such  casea  as,  at  common 
law.  would  come  within  the  definition  of 
"falae  pretenses,"  In  order  to  make  out  wbich 
there  must  be  a  misrepresenlatlon  as  to  soma 
exiBting  fact  and  not  a  mere  promise  as  to  tbe 
future.  It  is  urged  that  (here  was  no  misrep- 
resentation as  to  the  existence  or  solvency  of 
the  corporation,  the  Provident  Bond  &  In- 
vestment Company,  or  as  to  its  modes  of  doing 
business,  no  suggestion  that  It  failed  to  issue 
its  bonds  lo  any  and  every  one  advancing  ths 
required  dues,  or  that  its  promise  of  payment 
according  to  the  conditions  named  Id  the  bond 
not  a  valid  and  binding  promise.  And, 
.  as  counsel  say  In  their  brief,  "  It  [tbe  in- 
dictment] dlKcloaes  on  Its  face  absolutely  noth- 
ing but  ao  'Intention  lo  commit  a  viola- [313 
tlon  of  a  contract.  If  there  be  one  principle  of 
criminal  law  that  is  absolutely  settled  by  an 
overwhelming  avalanche  of  authority  It  Is  that 
fraud  either  In  the  dvil  courts  or  in  tbe  crim- 
inal courts  must  be  tbe  misrepresentation  of  an 
eilsllngorapastfact,  and  cannot  consist  of  tba 
mere  Intention  not  to  carry  out  a  contract  In 
the  future," 

Tbe  question  thus  presented  la  one  of  vital 
Importance,  and  underlies  both  cases.  We  can- 
not agree  with  counsel.  Tbe  statute  Is  broader 
than  Is  claimed.  Its  letter  shows  this:  "Any 
scheme  or  artifice  to  defraud."  Some  schemes 
ma;  be  promoted  through  mere  represeola- 
tlona  and  promisea  as  to  the  future,  yet  are 
none  tbe  less  schemes  and  arllficea  to  defraud. 
Funisbment  becauae  of  the  fraudulent  purpose 
new  thing.  As  aaid  by  Mr.  Ja$tiee 
Brown  In  Enam  v.  United  ataUi  (No.  1).  ISS 
U.8,  684.(193  138:880,8331:  "If  apeT8onhu;a 
goods  on  credll  in  good  failb,  knowing  that 
be  is  unable  to  pa;  for  them  at  the  time,  bnt 
believing  tb&t  he  will  be  able  to  pay  for  them 
at  Ihe  maturit;  of  the  bill,  he  Is  gnllt;  of  tio 
offense  even  if  be  be  disappolnleo  in  msking 
such  payment.  But  If  be  purchases  them, 
knowing  ibat  be  will  not  be  able  to  pay  for 
them,  and  with  an  intent  to  cheat  tbe  vendor, 
tbis  is  a  plain  fraud,  and  made  punishable  aa 
such  by  statutes  in  many  of  the  states." 

But  beyood  tbe  letter  of  the  statute  Is  the 
evil  sougbt  to  be  remedied,  which  Is  alwayi 
significant  in  determining  the  meaning.  It  la 
coDimou  knowledge  tbal  nolhioe-  is  mora  al- 
luring than  tbe  expectation  of  receiving  large 

— "  Investments.    Eagemeas  to 

'       'fea   at   the 

..   ^    and,  even 

when  tbe  matter  of  chance  is  elimioaled,  any 
scbeme  or  plan  which  holds  out  the  proapect 
of  receiving  more  than  la  parted  with  appeala 
to  (he  curidlty  of  all. 

In  the  light  of  thla  the  autnte  mu«t  be  read. 

D„....„Cooglc'" 
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■od  K>  read  it  locluilra  everjtblDg  deilgned  to 
defraud  by  repreBeninllnDa  u  to  the  past  or 

f  resent,  or  niigKMlioDa  Bod  promises  ai  to  IbP 
mure.  The  sigalflcant  fact  U  tbe  foteot  aod 
piirpoae.  The  qucBlioD  preMDled  b;  tbU  tD- 
dictmenl  to  the  Jury  was  Er>t,  as  counsel  in- 
sist. Khelber  the  buatiieBa  scheino  susgeited  in 
thi*  boDd  irai  practicable  or  doL  If  tbe  testl 
314]  moDf  bad  sbowD  *that  this  ProTidect 
cotnpuny.BDd  the  defeadaat.HS  Its  preaident.had 
enicred  id  ^oo:!  faith  upon  Ibat  buiinesi,  believ- 
iog  ihat  out  of  tbe  moneys  received  tbe;  could 


defendant  "intendlD?  in  and  for  eieculing 
such  Bcbeme  and  erIiQce  to  defraud,  and  at 
temptlDB  so  to  ilo  placed  and  caused  to  be 
pieced  ID  the  posiofflce,"  etc.  This.  It  will 
be  noticed  la  aubstaatlally  tbe  laaeuajK  of  tb« 
statuie.  If  defendant  had  deaired  furlber 
specification  and  IdentiQcatlon,  he  could  hava 
secured  It  by  demaodlDg  a  bill  of  particulara. 
Bwen  V.  Unittd  State;  HI  U.  S.  28  [onfe,  6081, 
We  do  not  wiih  to  be  underslood  as  Intimai- 
log  (bat  in  order  to  constitute  tbe  offense  it 
must  be  sbowD  Ihat  tbe  kilcr*  so  mailed  w  -- 


by  Inveilment  ot  otbernlite  make  enouicb  to  of  a  oature  calculnted  to  be  effectire  la  cairy- 
}uMify  Ibe  promised  returns,  do  convictlcD  lug  out  Ibe  fraudulent  acbeme.  It  Is  enough 
could  be  sustainetf,  no  matter  bow  vlaionary  if,  baring  devised  a  scheine  to  defraud,  the 
might  seem  Ibe  scheme.  Tbe  chareels  tbat  in  defendant,  wiih  a  view  of  execuiing  it,  de- 
putting  forth  this  acbeme  It  was  not  the  intpot  potills  in  the  postofflce  letlera  which  he  Ibiaka 
ot  tbe  defendbut  to  make  an  honest  ^ort  for  may  assist  in  carrying  It  Into  effect,  alibongb 
its  success,  but  that  be  resorted  to  this  form  In  ihe  Judnmetit  of  the  Jury  tbey  may  be  abao- 
and  pretense  of  a  bond  nithout  a  thought  that  lutely  ineSective  therefor. 
be  or  the  company  would  ever  make  good  its  A  fioal  objection  is  that  the  Indictment  in  Ib« 
promises.  It  was  with  the  purpose  of  protect-  first  case  is  multEfarious  because,  as  claimed, 
ing  Ibe  public  against  all  such  intentional  ef-  it  includes  many  ofleDaea,  and  Se  Henry,  133 
foils  to  despoil,  and  to  prevent  the  poatofRce  U.  S.  tlT?-8T4  [31:  l"i\,  ITS],  is  ciled  as  au- 
fmm  beinv  used  to  carry  them  into  effect,  that  Iboiily  Ihetefoi,  io  whicb,  in  reference  to  a 
this  statute  was  passed;  and  it  would  strip  it  caae  of  thii  nature,  Chitf  Justice  Waite  said: 
of  value  to  ccoflne  it  Io  such  cases  as  discloxed  "Each  letter  ao  taken  out  or  put  in  constiluiei 
an  HCTuat  miirepreseniation  as  to  some  exist-  a  separate  and  distinct  violailoD  of  tbe  act." 
fng  fact,  and  exclude  those  Id  nblch  la  only  This  objection  was  not  tnkea  uolil  after  tbe 
the  allurement  of  a  specious  and  glilteiing  verdict,  and  heoce,  it  of  any  validity,  n  as  pre- 
promise.  This,  whieb  is  the  principal  conten-  seated  too  late.  Connort  v.  United  Stata,  1S8 
lion  of  counsel,  must  be  overruled.  D.  8.  408-411  [38:  1038.  1034]. 

The  second,  wbicb  applies  more  fully  to  tbe  These  are  tbe  only  objections  which  reiiuire 

tirst  than  the  second  case,   Is  that  the'  indict-  concideration.   and.  flndine  no  error  in  Ibem, 

ment  is  deferiive  in  Ibat  it  avers  that  in  pur-  t/ie judgment  in  each  of  t/ieie  catei  ii  afflrmed. 
suanceof  thisfraudulentscbeme  twenty  letters 

and  circulars  were  deposited  In  the  pontofflce,  

St".»S'o7=ie':£''",ri'i'.SS  WASHmorON  OASUOTT  com.  [316 
Ibal  Ibe  ladictmenl  should  either  recite  ibe  PANT.  Piff.  in  Err., 
letters,  or  at  least  by  direct  statement  show  **- 
their  purpose  and   characler,    and    that  the  DISTRICT  OF  COLUMBIA, 
names  and  addrcsaea  of  tbe  parties  to  whom  „      „  „  „             ,      .,  ™.  ™ , 
the  letters  were  sent  should  also  be  state.!,  no  (See  B.  C.  Reporter's  ei  SH^aai 
as  to  Inform  tbe  defendant  as  to  what  psrts  of  ihily  of  pai  rempnnv—envt  of  artion  bg  mw- 
hii   correspondence   Ibe  charce    of    crime  is  ninp^iitj^iatimons^judgTnent,  toAen  ton- 
made,  and  also  to  enable  bim  todefend  himself  eiuiine 
against  a  aubeeouent  indlctnieot  for  Ihe  same 

traasBCIion.     These  objectinns  were  raised  by  1.    It  la  tbeduiy  ot  a  )ras  companT  t«  superrtre 

S  motion  to  quash  the  indictment,  but  such  a  and  keep  in  repair  ■  kiS  twi  which  Is  part  ot 

motion  is  ordinarily  addressed  tolhc  discretion  tbe  apparatus  of  the  companj.aiid  Is  placed  Id  a 

of  the  court,  and  a  refusal  to  quash  is  not  ..        _  . 

eenerBlly    assignable    for    error      f/mn    v.  „„,j„^  , 

Vniled  Blatei.  141  U.  8.  868-283  [36;  42B-4!:5].  Jo  1*1 

Further,  the  omission  lo  slate  the  m * 


fn  trtti:  lleentet:  crmtmelor: 


.«■  >,«,  ,1,  cuueu  lo  ue  oeirauueu  ami  loe       „,„^  p„umr„t  nr  d.,m,.(K«  fm  tt  to  pa-»on  injured; 
by  the  allegation   if  I  rue.  Ihat  such  names  and      abutting  uwnir:  nollct  of  tufl;  fudoment  a 


addressesBreUithegrandluryunknown.    And  d<nc«;  UmltnUnn  nf  rule;  Mintoi  of  proof;  ratt- 

3 1  fi  jparol  "evidence  is  always  admlssible.and  road  comjMnu.  dnmnga:  ildewnft. 

■ometimes  Dccesrary,  to  eslnblisb  the  defense  where  a  person  hu  ne^ltpentlr  or  nnlawfully 

of  prior  conviction  or  Bcquittal.     Dunhnr  v.  created  an  obsUucilon  or  defect  In  a  street  of  a 

United  Btatet,  ISeU.  B.  185-191  [SB;  380-SS3].  munlcipBlcorporntlon.andthelBtterbasheencom- 

It  may   be   conceded  that    tbe    Indictment  peLled  lo  pa;  a  Judgment  reooveted  agalaat  It  fur 

would  be  more  satisfactory  if  It  gave  more  full  damaifes  •uitumed  by  an  iDdlrldualcausedbFWicb 

Information  as  to  the   contents  or  import  of  detect.  It  hBS  an  sctton  over  against  luch  person, 

these  letters,  so  that  upon  its  face  it  would  be  ?*r^" /"'I' .^-  l^'l^^t  IS""-  ^V^.'^°'  ^^V"I 

ro'K^^"^'i'n7i"t^i":^t'^^^^^^^ 

TO  Bid  In  carryine  into  eaecutton  Ihe  scheme  lo  |,      aann  iCarh  KTB. 

'^*'';"^  v^,^'  ^'''L""   «'°^  "■*'  T, "  *""''*  "  I"  "'«■  '"e  ob.tr>ict.on  was  caused  br  a  lleeraw. 

must  be  held  lo  be  sufficieni.     There  wss  a  me  right  of  lecoverr  over  depends  upon  Ua  wm- 

" '-1"— «""■ •  .u.i.,.— w„...,  ,i,„e  ^^^  eipr«B0r  implied,  to  perform  the  act  per- 

IS  that  mltted  In  sueb  a 


.Goc^Vc"- 
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18  for  tunilTiBnD  or  0 


box  to  tlie  eicludOD  at  the  praperlj'  owner.  ■)- 
Uiouirb  Uia  latter  Is  required  to  par  lor  the  tai 
box  and  oonneorloa. 

&  A  munlolpalltr  when  it  bu  beeo  ooodemned  to 
par  <)aaia««  ooouluned  by  a  detective  ti»  box 
Id  a  aide  walk,  w  bleb  It  was  tbe  dutf  of  ■  gai  oom- 
panjr  to  lupervlae  aod  repair,  bai  ■  oaitn  of  ao- 
tloa  affalDBt  tbe  ■■■  compaoT  therefor. 

t.  DeatlmoDf  otven  In  ID  aetJoDlaadmlnlbleafler 
tbe  death  ortbewltDen,laa  lubiegueDtaotloalii 
wblob  tbe  ludffnwnt  Id  tbe  former  la  proved  aa  a 
baria  of  reooverr.  Id  order  to  abov  tbe  iub)ect- 
matter  of  the  oontroverij. 

i.   A  Judg-meat  acalngt  a  defendaat  who  ha*  ft 

riKht  of  acdoD  to  recover  over  analntt  a  third 

parts'  1<  coDOlUBlve  upon  (he  latter,  provided  be 

hu  notice  and  full  oppottunltr  to  detend. 

[No.  40] 

Argitti  Oetobtr  16,  17,  1S9S.    DceiiUd  March 
e,  1S96. 

IN  ERROR  to  tbe  Supreme  Court  of  the 
DUuict  of  ColuiDbia  to  revlen  a  judi^ment 
of  Ibol  court  affirmiug  the  judgment  of  the 
tipecial  Term  of  that  court  in  favor  of  the 
plainIiS.  the  District  of  ColumbiH,  anlnat 
tbH  WHBb[n|[tOD  Qasligfat  Compauj,  defendnot. 
for  tbe  aiDOUDt  of  a  judgment  recovered  b^ 
Marietta  M.  Parker  apeiaat  ibe  District  for 
damageB  for  personal  inJuTV.  AJfirmed. 
See  same  case  below,  30  D.  C.  89. 


District  of  Columbia  to  recover  damaget  for 
an  Injur;  to  ber  peraoo,  alleged  to  have  been 
suffered  from  itepplug  Into  a  ceriaio  "deep 
and  diDfterous  hole"  in  the  aidenalk  of  one  of 
the  atreela  of  the  dlj  of  Washlncton.  The 
declaration  contained  all  tbe  esseniial  avet- 
meaia  necessary  to  fix  liabilii;  on  tbe  corpora- 
tion. Prior  to  the  bringing  of  the  suit,  wbea 
Mri.  Parker  flrat  made  demand  against  tho 
District,  tbe  latter  notified  tbe  Washington 
Qastigbt  Companj.  apokeu  of  hereafter  a* 
tbe  Qas  Compan;,  that  It  would  be  expected 
to  Indemnitr  the  District  for  any  amouot 
whicbit  migD  tbe  compelled  to  pay  to  Hra.  Par- 
ker, and  when  Ihesuit  was  commenced  the  Qai 
Compan;  was  also  iDformed,  and  opportunit; 
was  aSwded  that  compaoj  to  defend.  [317 
The  proffer  was  not  availed  of  altbougb  on  tbe 
trial  of  the  c»ubc,  which  reaulted  to  a  verdict 
and  judgment  a)ialnBl  tbe  District  for  |fi,OO0, 
oftlcera  of  Ibe  Qai  Compan;  tesiifled,  and  tba 
counsel  of  that  company  was  present  dnrini;  a 
portion  of  tbe  trial,  but  purposely  abstained 
from  lakiDg  part  in  the  defense.  The  action 
now  here  was  brought  by  Ibe  District  of  Co- 
lumbia against  tbe  Qas  Company  to  recover 
over  the  amount  of  the  judgment  obtained  by 
Mrs.  Parker  against  the  District,  and  wbicb 
bad  been  paid  by  it.  The  cause  of  nclion  n- 
lied  on  to  susiain  this  recovery  was  briefly  a* 
fnllriwB:  That  "the  deep  snd  dangerous  hole" 
averred  by  Mrs,  Parkei  to  have  existed,  and 
which  abe  alleged  to  have  been  the  cause  of 
her  injury,  and  upon  wbicb  her  recovery  was 
had,  was  proved  on  tbe  trial  of  ber  case  to 


fromdanserand  themuDlclpaltlT  trom  llnbllliy.  i 
Port  Jervls  v.  iflrat  Nat.  Bank,  tt  N,  T.  MO;  Hrook- 
IfD  V.  BronXliD  atj  R.  Co,  4T  N.  T.  US.  T  Am. 
Etpp.  4<M;  Conrreve  v.  UorBan.  IS  N.  Y.  U,  n  Am. 
Dm.  IK. 

And  the  fact  thatthe  otntructlon  was  made  with 
the  kno«le<1fte  of  the  dtr  places  Ihepeisoa  at  fault 
on  tbe  same  firound  as  Ibe  llcenwe.  Seneoa  Falls 
V.ZallnskUnnra. 

In  suob  ofuelhelloenseeoannot  defend  upon  the 
VTDund  tbac  the  work  was  done  for  him  br  an  In- 
drpendent  iwDti&ct«r,  Bobbloi  v.  Chicago.  71  U. 
B.4Wall.S57llB:4!T). 

In  case  of  work  done  tor  tbe  iDunlcliwIitr  opon 
oontrar.'t,  the  liability  ot  the  ooniractor  must  be  RX- 
prfned,  and  In  can  It  Is  not  and  a  Judgment  Is  pro- 
Oured  aralDSt  the  olly  It  oanoot  recover  over 
•■aliut  the  contnotor.  BuBalO  v.  Holloway,  T  N. 
T.  UB,  GT  Am.  Deo.  Ua 

The  abuttloK  owner  tg  not  without  statute  or 
Charier  liable  for  the  care  of  streets.  In  suoh  ■ 
case  there  nn  be  do  recovery  over.  Fulton  v. 
Tucker.  5  Thomp.  k  C.  fi!l. 

NollceofsultbroushtaQd  opportunity  to  dpfend 
Is  usuHlly  kIted  ihepervoD  causing  tbe  obetructlon. 
by  the  oorporstlOD  lolendlnff  to  hold  him  to  re- 
ooieryovBT.  Ripress  notice  Is  nnneceMary.  Ills 
enoutrh  that  tbe  party  knew  tbe  lulc  was  peDdlng 
and  might  have  dreaded  It.  Barney  v.  Dewey,  13 
Johns.  tSA.  T  Am.  Dec.  STS:  Beers  v.  PInney.  12 
Wend.aM:Belser*.  Hatch. MN.T.eiL 

The  omlnlon  to  give  notloe  does  not  go  to  the 
right  ot  action  but  simply  changea  the  burden  of 
proof  and  Imposes  upon  tbe  party  agalDSt  whom 
tbe  action  was  reoovered  tbe  necessity  of  again 
llrigaling  and  eeubllsblng  aU  the  aciloDable  taots. 
Aberdeenv.  Blackmar.B  Hill.  SH:  Bridgeport  F.  ft 
M.  Ids.  Oo.  V.  WIliOD.  UN.X.  nS:    Blnsse  v.  Wood, 

n  V.  T.  sn. 

with  notloe,  the  reoord  of  the  Judfmeat  acalnst 
t«l  0.  s. 


the  muDfdpallty  IsoompeUntavldeDOBagaliuttbe 
cibatruotor,  and  la  ooncluilre  as  to  bM  liability  and 
aato  tbe  amount  of  reoovery.  Troy  v.  Troy  ft  L. 
R.  Co.  to  N.  r.  «7, 

The  Judgment  ariersuch  notloe  la  ooDolutive  so 
far  as  relates  to  tbe  cause  of  action,  amountof 
damages,  and  Other  mattera  necnsarlly  Involved 
therein.    SeneoaFUls  v.  ZallDSkl.  8Bun,  971. 

Such  Judgment  Isooncluslve  both  as  to  llsbUlty 
of  corporation  lo  person  Injured  and  as  to  any 
matter  which  might  have  been  urged  a*  a  detSiue; 
>o  aa  to  oonirlbutory  negligence.  Boohester  v. 
Montgomery,  7E  N.  T.  IH:  Boston  v.  Worthlngton, 
10  Gray.  Ue. 

Amunlolpal  oorporatlon  whlob'hai  twen  oom- 
pelled  to  pay  damages  tor  Injuries  sustained  by 
reason  of  the  wrongful  acts  of  a  third  person  ren- 
dering a  street  unsafe  has  a  remedy  over  agalnat 
such  third  penoD.  uoleas  asto  him  tbe  corporaUon 
In  Itielta  wroDgdoer.  Woods  v.  Qroton,  111  Mass. 
asi:  Mlltr)rdv.Holhrook.9Allen.  IT.SEAm.  Deo. 
TSS;  CatlerllD  v.  Prankrort.  TV  Ind.  UT,  41  Am. 
Rep.  tZI;  Elkhart  v.  Wlckwlre,  BT  Ind.  TT:  Xo- 
Nsugbtonv.Blkliart.S5Ind.38t:  Brookvlllev.  Ar- 
thurs, 130  Fa.  Ml:  Keokuk  v.  Independent  DHL 
or  Keokuk,  G8  Iowa.  361.98  Am.  Bep.Sfl;  Jansea  V. 
Atchlaon.  IB  Kau.  3B8. 

If,  because  ot  the  negllgenoe  ot  a  lot  owner  la 
permitting  water  to  leak  from  adefeollvepipe  to 
tbe  fldewalk,  tbe  dty  Is  compelled  to  pay  a  judg- 
ment, the  town  may  sue  tbe  lot  owner.  KewTork 
V.  Olmlck.  to  Abb.  N.  C.  IE. 

A  dty  or  t«wp  may  maintain  an  action  ot  debt 
upon  the  promise  of  a  railroad  oompany  to  repay 
the  damages  reoovered  against  the  former  1^  A 
person  Injured  through  a  defective  railroad  oroa- 
Ing.    Portlandv.  At]antloftBt.L.B.Co.teHe.W. 

Trader  a  oontract  with  a  munidpal  corporatiOD, 
by  which  the  contracting  party  underlabtato  kesp 
I  a  Btnet  In  rspalr,  tbe  damaces  reooverable  on  ■ 
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hkve  bMD  an  open  pa  box  plnt^  and  bikId- 
talned  In  the  eiilewalk  by  the  Qu  CompaDy 
for  its  own  ute  and  benrflt,  and  whicb  il  whb 
Its  duty  lo  repair;  that  ibU  duty  litd  been 
groMly  Deglect«d  by  allawlnf;  ibe  box  to  re- 
main UDiepBlred,  tbna  causing  the  laiaiy  for 
wbloh  the  dtj  had  been  beld  liable.  Tbe  dec- 
InratloD,  moreover,  averred  notice  10  the  Gaa 
Company,  and  the  fact  that  adequate  nitpor- 
tnalty  was  eiveD  it  to  defeod,  aod  tbe  failure 
of  tbe  Qaa  Company  to  act  in  defense  of  tbe 
■nit.  To  tbia  demand  the  defendant  tbe  (Gas 
Company)  Bled  a  plea  of  the  ^leneral  Issue,  and 
by  stlpiIlatioD  it  was  agreed  that  It  might 
tbereunder  avail  Itself  of  bd;  defense  which  it 
mUbthave. 

Od  the  trial  of  the  cause  before  ■  jury,  tes- 
timony was  introduced  lending  to  anon  that 
tbe  gas  box  or  stopcock  box  io  quealion  was 
plat^  by  the  Gaa  Company  in  toe  lidewalii 
in  the  city  of  Washlogtos  in  187S,  tbfs  gas 
box  beiug  one  of  Ibe  customary  appliances 
used  by  tbe  company  when  connecting  lla 
mains  with  a  house  wnere  gaa  was  to  l>e  useil; 
thai  Ibis  box  consintedof  an  iron  cyliuder,  four 
inches  wide  and  two  and  a  half  feet  deep, 
wtib  an  iron  cover.  Tbe  box  served  the  pur- 
pose of  affording  access  to  a  cock  Id  tbe  serv- 
ice pipe,  wblcb  latter  conducted  the  gas  from 
tbe  main  of  the  company  to  the  gaa  meter  lo 
tbe  house,  whence  it  was  carried  lo  tbe  burn- 
ers. By  means  of  this  box  or  cylioder.  on  le 
318]  movlog  the  cover  'therefrom  with  a  key 
made  for  the  purpose,  the  cock  in  tbe  service 
pipe  could  be  reacted,  and  tbe  gas  betbus  turned 


on  or  off  from  tbe  bouse.    It  w_., , 

shown  that  this  box  was  placed  in  tbe  slde*nlk 
b6  as  to  be  level  with  its  surface,  and  that  tba 
cover  thereon  was  held  in  place  by  iugs  which 
slipped  into  slots  made  for  tbe  purpose.  In 
addition  it  was  proved  that  tbe  box  waa  pntln 
by  the  company  In  accordance  with  the  gen- 
eral methods  used  for  introducing  gas.  and  in 
compliance  with  the  form  of  structure  pointed 
out  by  an  ordinance  of  tbe  board  of  common 
council  of  tbe  city  of  WashlnRlon,  parsed  In 
March.  1848.  Both  parlies  introduced  proof 
showing  that  Ibe  service  pipe,  tbe  stopcock 
therein,  and  the  gas  box  were  put  In  at  tbe  re- 
quest of  the  owner  of  the  premises  lo  front  of 
which  tbev  were  iltuated.  Thai  they  were 
conslruclea  by  the  Gas  Company,  which  fur- 
uisbed  Ibe  mateiiala,  and  worked  aa  any  other 
plumber  would  have  done,  being  paid  there- 
for by  the  owner  of  tbe  premises;  that  in  or- 
der lo  do  Ibis  work  tbe  company  hsd  flr^  (o 
obtain  permiKSton  to  open  the  street  lo  mak« 
tbe  requisite  connecliona,  and  had  paid  lotha 
Dlsirict  a  permit  fee  of  $1.  There  was,  more- 
over, proof  lendlog  lo  show  that  when  ibe  gaa 
biix  was  Aral  put  in  the  work  was  skllfullv- 
done;  that  it  was  oripionlly  pieced  to  a  brick 
footway  then  existing,  and  near  tbe  curbslone, 
but  that  BUbseq^uently  tbe  board  of  public 
works  ot  tbe  District  of  Columbia  widened 
tbe  footway,  and  to  consequence  of  tbIa 
wideDiug  tbe  gas  box  came  to  be  about  la  the 
middle  of  the  sidewalk. 

Testimony  waa  also  Introduced,  leodiog  to 
abow  that  where  tbe  owners  of  private  property 


brencliare  not  restricted  to  tbeexpeose  of  repatr- i 
Ins;  the  corporation  mty  recover.  In  addllion 
thereto, an  amount  forwbloh  It  baa  treeo  adjudged 
Italile  to  a  tlilrd  person  for  Injuries  sustained  bjr 
blm  by  reason  of  the  nonrepair.  Bn>okl;n  v. 
Brook]rnCtt7R,Co.8Abb.  Pr.  N.  S-BML 

The  mere  tallure  of  an  aljutter  to  clean  snow 
Irom  tbe  ildewalk  as  roqulred  by  a  city  ordinance 
don  not  render  blm  liable  lo  one  who  la  Injured  by 
lalllnfribereoD.noreftntheolty  reoorer  trotn  hlni 
dDinngefl  wblch  It  baa  been  oompe tied  topay  tbe  In- 
jured peraon.  Klrby  v.  Boylatoo  Market  Aaso.  It 
Gmy.:HS.TlAin.Dec.S(aj  Heenef  v.  Sprasue,  II 
B.I.  lJe.Z3Ani.  Rep.  nOS:  Hoore  v.  Gadsden,  08  N. 
Y.  IS:  Flyna  v.  Canton  Co.  «0  Md.  312. 11  Am.  Bep. 
HB;  Hartford  v.  Tsloott,  tf  Coiin.GZa,  tO  Am.  Hep. 
Ut. 

When  such  remedy  over  sgalost  a  wrongdoer  oz- 
btf.  the  corporation  may  notify  nuch  wronedoer  of 
Ibe  pendency  ot  tbe  action  aialnat  It  and  refluesi 
blm  to  dome  In  and  defend;  he  will  tbeo  be  oon. 
eluded  by  tbe  judRmeat  as  to  theezHtencs  of  Ibe 
delect,  tbe  liability  ol  tbeolty.and  the  amountof 
damajiet.  Portland  v.  Blcbardson,  51  Me.  U,  SB 
Am.  I>ec.  ISO:  Miiroan  v.  Uuldoon,  BS  Ind.  SIT! 
Beverv,  North.  107  Ind.  544. 

Wlien  the  negligent  obstruction  of  a  street  by  ■ 
mllrond  company  causes  an  accident  for  whlub 
Judgment  bas  been  recovered  ainilDSt  tbe  city,  Ibo 
Olt]-.  unless  It  concurred  In  tbe  wronn.  baa  lis 
remedy  against  tbe  company.  And.  In  tbe  suit 
over,  tbe  record  of  Ibe  suit  airHiiisi.  the  city  Is  ad- 
missible in  evidence.  If  tbe  company  had  notice  of 
lla  pendency  and  waa  requested  to  defend.  West- 
em  &  A.  R.  Co.  v.  Atlaula.  T4  Qa.  774. 

Tbe  omission  I  ogive  auob  notloe  will  not  preju- 
dice Ibe  rtirbt  of  tbe  dty  to  maintain  an  action 
■•Blast  the  wronRdoer,  iHit  ft  leaves  tbe  corpora- 
)t  again  lltlgi 
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Tba  notice  aeed  not  bt  In  wrltioa.  Robblna  v. 
Chicago,  71  r.  S.  4  Wall.  657  (18:  4271;  Barney  w. 
Deiiey.l3Jobns.Z2&.  7Am.  Dec.372. 

If,  alter  notice  and  request  to  defend,  tbe  per- 
son who  wrongfully  created  the  obslruoUon  which 
caused  the  Injury  fails  to  make  any  detense  to  Ibe 
action  against  the  city,  and  the  city  defends  It  for 
htm.  It  may.  If  guilty  of  no  mlaleasance  Itself,  re- 
ooTer  from  blm.  not  only  tbe  amDuni  of  the  Judg- 
ment rei-overed  from  il,  but  also  all  reasonabls 
and  neccffiary  expenaes  Incurred  In  defending  the 
action.  iDcludlOR  leesonstile  attorney  fees.  Wesl- 
fleld  V.  Mayo.  UE  Uass.  lOO,  £3  Am.  itap.  SOS;  Teaiie 
V.  Fenob«Mt  R  Co.  11  Ue.  Ufi;  Cbeaapeake  ft  O. 
Canal  Co.  v.  AUegony  County  Comn.  57  Md.  XO.  10 
Am.  Hep.  430;  Boiendale  v.  London,  C  D.  R.  Uo, 
L.  R.  10  Biob.  3&.  Gontrn,  jlilttlelon  v.  Hlcbardaon, 
S2  N.  U.  W. 

Where  a  clly  baa  been  compelled  to  pay  a  judg. 
ment  to  one  Injured  by  reason  of  a  pile  of  sand  la 
the  streel.  tbe  corporation  mar  malnlalnan  notion 
aKalnsi  tbe  uwuer  of  tbe  building,  who  caused  ttie 
asnd  to  be  left  there.  Rouhesier  </.  Montgomery, 
•  Hun.aH;  ScnrcaFaiIsv.ZatliuiU.BUun.57L 

In  absence  of  statute  or  contract  a  village  can- 
not recover  over  against  tbe  owner  forneglecrto 
repAlra  sidewalk.    Fulton  v.  Tuolcer.  8Hun.aet. 

Tbe  abutting  owner  may  be  liable  to  tbe  publlo 
oorporatlon  having  control  of  tbe  road  or  strosl 
and  under  a  legal  duty  to  keep  It  in  suliable 
condltloo  tor  travel  for  unlawfully  meddling  with 
the  way.  to  tbe  Injury  nf  aucb  oorporatloo.  If  the 
ownet  wrongfully  makes  the  way  unaafe,  tbe  cot- 
poratlOD  may  repair  It  and  recover  of  blm  the 
amount  It  was  compelled  to  expend  In  making  the 
repairs.  Centervtlle  v.  Woods,  57  Ind.  UB;  Bishop. 
NoD-ConL  I^w.  II  lUB,  535. 
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paid  the  Gu  Company  the  coitoflajlDglstftal 
KTvtce  pipes  and  cannectlOD*  wllb  Ibe  slreet 
mitDS  and  dlscoailnued  the  use  of  gut  Iq  the 
premises,  Ihej  would  nol  be  permiited  to  n- 
move  Ibe  Mine:  that  an  adjointng  privale  prop- 
erty onner  was  never  permiited  to  bave  a  kcj  to 
tbe  gas  bill,  and  Ibat  Ibe  defendanl  bai,  ao  fat 
as  inch  property  owuera  are  concerned,  maio- 
talned  and  exercised  exclusiTe  aupervision  and 
control  ol  Ibe  aatne.  There  waa  evldeaoe  also 
introduced  tending  loshow  that  the  defendant 


the  n>iidltJOD  of  the  meters  In  every  bouse 
throueboul  Ibe  District  Intowhicb  gasbid  been 
introduced  by  tbe  defendant,  and  that  It  waa 
tbe  dutv  of  ibece  employees  to  notice  and  re- 
port wbeiher  tbe  gaa  boxes  In  ilie  sidewalks 
were  uncovered  or  out  of  order.  The  evidence 
moreover  teoded  to  eslablish  that  tbe  superin- 
tendent of  the  Gas  CompanT,  when  bla  atten- 
tion bad  been  called  to  tbe  fact  tbal  gna  boxes 
needed  repair,  bad  often  caused  such  repair  to 
be  done  by  having  tbe  covers  put  on  or  doing 
any  other  required  work.  To  tbe  contrary, 
proof  was  b1k>  introduced  Icndloir  to  show 
thai  after  the  gas  boxes  were  put  In.  the  Gas 
Coiupuny  look  no  fnrtber  care  or  charge  of 
tbem. 

The  District  offered  in  evidence  the  record 
of  tbe  suil  brouebt  by  Mrs.  Parker  and  made 
proof  Ibat  it  paH  the  amount  of  tbe  jiidiroient 
therein  rendered.  The  testimony  which  bad 
been  given  by  Mr>.  Parker  on  the  trial  of  Ibat 
caNj  was  also  afforded  in  evidenre  and  ad- 
mitted over  objection,  although  no  exception 
was  reserved.  Tbis  teaiimony  tended  lonbow 
thsl  tbe  sole  rause  of  tbe  injury  for  which  she 
sued  and  had  re-covered  was  an  open  gas  box 
In  which,  whilst  walkingon  tbe  street,  her  foot 
had  become  enga^d.  The  deposition  of  Mrs. 
Parker  taken  in  ibe  case  on  tbe  trial  was  also 
offered  in  evidence  by  Ilie  District,  and  con- 
tained tbe  following  description  of  the  acd- 
dent: 

"The  accident  occurred  in  front  of  ISI  C 
BtTFei  N.  E,,  about  n  o'clock  In  tbe  afternoon 
oF  March  10.  a  d.  1876.  Thcimmediatecause 
of  tbe  accident  was  an  open  gaa  box  In  about 
the  center  of  the  sidewalk.  It  waa  a  perfect 
trap,  as  it  was  upon  a  level  of  the  sidewalk, 
except  at  Ibe  Mt  I  stepped  inlo.  and  there  was 
a  part  of  a  brick  sunk  at  least  an  inch  and  a 
half  below  the  level  of  tte  walk  so  that  any 
one  in  walking  along  could  not  see  but  tbe 
pavement  was  level  until,  like  myself,  when 
too  late.  Had  not  the  half  of  the  brick  been 
sunken,  tbe  open  hole  would  not  have  been 


shoe  fast  in  tbe  bole,  and  the  siinki'D  brick  let 
my  heel  down  with  my  entire  weight  l^lnches 
more  than  would  have  occurred  had  tbe  pave- 
ment been  perfect  around  tbe  gas  box." 
3201  "The  District,  moreover,  after  provine 
thedeatb  of  H.  Claj' Smith,  a  witness  who  bad 
lestided  In  tbe  original  euIi,  and  the  loss  of  tbe 
notes  of  bis  testimony,  ofTered  to  prove  by  the 
Meoographer  who  bad  taken  the  original  notes 
what  bad  been  Smith's  testimony.  Tbis  waa 
objected  lo,  and  on  iti  being  overruled,  excep 
lion  was  reserved.  Tbe  stenographer  testified 
that  Smith  had  on  the  original  trial  sworn 
1S1  U.K. 


that  be  lived  wlthlo  a  tew  doors  of  tbe  plac* 
where  the  Parker  accident  bappened,  ana  had 
noticed  tbe  na  box  which  cauaed  the  accident 
to  be  out  of  order  "for  two  or  three  we^s 
prior  to  tbe  accident  to  Mrs.  Parker,  and  that 
be  did  not  know  how  tbe  top  of  tbe  box  cams 
off,  but  he  bad  noticed  It" 

At  the  cloae  of  tbe  testimony  offered  fn  tw- 
half  of  tbe  Diatrict,  the  defendant  company 
requested  a  peremptory  instruction  in  Its  favor, 
wblcb  was  refused  and  exception  was  taken. 
The  plaintiff  then  aaked  for  the  following  in- 
ttractlons:  First,  that  tbe  obligation  of  super 
vising  and  keeping  the  gas  t>ox  in  order  rested 
on  tbe  Qaa  Company,  and  that  if  It  bad  neg- 
lected so  to  do  after  actual  notice  of  its  being 
out  of  order,  or  after  anch  condition  had  ex- 
isted for  s  sufDdent  lenrlb  of  time  to  have  en- 
abled tbe  company,  with  reasonable  diligence, 
to  have  dlscoverM  It,  the  Qas  Company  waa 
liable.  Second,  that  it  tbe  company  had  uo- 
tice  of  and  opportunity  lo  defend  the  original 
suit.  It  was  oound  by  the  Judgment  therein 
rendered.  These  Inatructions  were  given. 
Tbe  defendant  company  asked  for  several  in- 
slruciiona.  which  were  refused,  and  exceptions 
were  reserved  consequent  on  such  refusal. 
They  were:  First,  that  the  Qas  Company  waa 
not  obliged  to  keep  the  box  in  order;  second, 
(bat,  even  if  it  was  originally  so  bound,  tbe 
widening  of  tbe  foolwalk  by  the  dty  and  the 
consequent  shifting  of  the  box  to  tbe  middle 
of  the  sidewalk,  bad  relieved  It  of  such  obliga- 
tion; third,  that  If  the  jar/  found  from  tbe 
evidence  that  the  Injury  of  Mrs.  Parker  waa 
caused  In  whole  or  in  part  from  a  defect  in 
Ibe  sldeivalk  alongside  of  the  gas  box.  tbe  de- 
fendant should  have  a  verdict;  fourth,  if  the 
iury  found  from  the  evidence  that  tbe  injury 
or  which  Mrs.  Parker  recovered  w&s  caused 
by  the  fault  of  both  parlies  to  the  suit,  tbe  de- 
fendant was  also  entitled  to  a  verdict.  Tbis  lait 
request 'the  court  declined  to  give  on  tbe  [32 1 


eral  charge  Instructed  tbe  Jury  subslanlially  aa 
follows:  That  the  primary  duty  rested  on  Ibe 
Gas  Company  to  repair  and  keep  the  gas  box 
in  order;  hence,  If  the  District  bad  been  coin- 
pelled  to  pay  aa  a  result  of  tbe  negligence  of 
the  Qas  Company  in  discharging  its  legal  ob- 
licatlon,  the  District  was  entitled  to  recover 
tlie  amount;  that  uollce  having  been  given  of 
the  demand  made  by  Mrs.  Parker  and  of  tbe 
suit  brought  by  her,"  and  an  opponuntty  hav- 
ing been  afforded  the  Gas  Compisoy  lo  defend 
the  same,  tbe  judgment  In  sncb  suit  waa  the 
thing  adjudged  against  i he  defendant  company 
as  to  tbe  matters  which  It  concluded.  It  alro 
instructed  that  as  the  original  action  was  for 
an  accident  caused  by  a  "deep  and  dangerous 
bole."  It  was  lawful  and  necessary  to  go  be- 
yond tbe  face  of  tbe  complaint  and  ascertain 
from  the  evidence  whether  the  deep  and  dan- 
gerons  bole  referred  to  was  the  gas  boi  of  tbe 
aetendant  company;  that  the  jury  were  to  de- 
termine by  an  examination  of  the  testimony 
offered  in  that  case  whether  the  verdict  in  Ibe 
first  suit  waa  alone  based  on  tbe  gaa  box;  If 
BO,  the  District  was  entitled  to  recover.  If,  on 
tbe  otber  hand,  Ibe  jury  found  that  tbe  con- 
troversy In  tbe  first  suit  involved  the  qneatloE 
r., _- . ^-  g^ 
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box.  Rnd  bI*o  for  defective  brfcka  aronnd  It, 
Ihen  it  wa«  the  duly  of  tbe  jury  [o  ascertain 
irbelber  tlie  Judgmeot  whlcli  bad  bt^o  ren- 
dered BjmiDBi  the  dty  wu  because  of  tbe  de- 
fective gas  box  or  because  of  both  tbe  defect 
Id  Ibe  gus  boi  and  tbe  bricks,  and  If  tbe  jury 
found  Uiat  tbe  Judement  bad  been  rendered  In 
the  former  suit  solely  on  the  ground  of  tbe  de- 
fective gaabox.  that  judgmeat  would  be  coa- 
cluBlve.  If  tbere  was  doubt  on  what  ground 
tbe  jury.  In  the  previous  suit,  found  fis  ver- 
dict, if  tbe  aueatioD  of  Ibe  irai  box  and  bricka 
was  before  It,  tben  the  Judcmeot  would  not 
be  conclusive,  and  H  would  oe  an  open  ques* 
tioQ  for  [be  jury  to  wel^b  tbe  evidence  wbicb 
might  be  produced  on  tbe  subject  irrespective 
of  Ibe  former  Judgmeni.  If  in  that  contln- 
gencv  Ibe  Jury  were  satisfied  tbat  the  injury 
couM  not  have  happened  but  for  tbe  de- 
pension  tn  tbe  sidewalk  occasioned  by  the 
322]bricks,oT  that  ihe  ■injury  was  aggravated 
bytbatfactsolbaf'tbeycould  nolapporlioD  the 
Injury  between  tbe  gas  box  and  tbe  sidewalk. 

Suite  a  grave  question  presenls  Itself."  On 
lis  grave  question  the  court  instructed;  "If 
you  can  come  Co  (be  conclusion  tbat  this  de- 
presaloo  lu  Ibe  sidewalk  was  one  of  tbe  Joint 
causes  of  the  Injuiy,  I  feel  bound  to  say  tbat 
I  do  not  see  bow  the  District  of  Columbia 
could  recover  damages  from  the  Qas  Company. 
If,  on  the  olber  hsnd,  you  are  satisfied  tbat 
tbe  defect  In  tbe  pavement  played  no  consplcU' 
ous  part  in  the  Injury,  but  tbat  it  was  wholly 
due  to  tbe  exposed  condltioD  of  this  gas  box, 
then  only  one  question  remains,  and  ibat  is 
wbeiber  the  Qas  Company  was  negligent  In 
regard  to  tbe  condition  of  Ibat  box,  and 
whether  Its  exposed  coadltlon  was  due  to  ibe 
negligence  of  the  company,"  On  the  subject 
of  negligence  of  the  Qas  Company,  tbe  court 
Instructed  that  tbe  former  ludgmest  did  not 
conclusively  fix  upon  the  dcreDdant  ibe  charge 
of  negligence!  tbat  tbe  negligence  of  tbe  com- 
pany migb  t  be  ascertained  from  two  conditions, 
either  proof  of  actual  negligence  or  of  aucb 
failure  to  repair  for  a  sufficient  length  of  time 
as  would  Justify  the  Implication  of  negllgeoce. 
Tbere  was  a  verdict  and  Judgmeot  for  tbe 
plaintiff,  the  District  of  Columbia,  and,  on  ap* 


opinion  of  tbe  general  term  Is  reported  in  20 
D.  C.  SQ.  Thereafter  tbe  case  waa  brought 
by  error  here. 

Memri.  W,  D.  DaTldfe  and  W.  B.  Webb, 

for  ptninllfT  In  error; 

It  was  not  Id  law  ibe  duty  of  tbe  defendant 
to  supervise  and  keep  in  repair  Ibe  gns  box 

It  is  conceded  tbat  wbeoever  a  party  for  bis 
private  benefit  does  ae  act,  as  In  tbe  common 
case  of  opening  a  coalhole,  excavating  an  area, 
and  the  like,  which  renders  the  use  of  tbe 
street  unsafe,  be  Is  liable  for  special  Injury. 
And  it  is  furlber  conceded  tbat  be  Is  liable. 
Irrespective  of  neglieence  on  bis  part,  for  the 
■imple  reason  thai  the  structure  Isunlawful. 

2  DIM.  Hun.  Corp  4tb  ed.  g  1032;  Coitsreve 
T.  SmitA,  IS  N.  T.  Tflj  Copgrne  v.  Morgan,  18 
N.  T.  84.  73  Am.  Dec.  49S:  Irvine  v.  Wood,  61 
N.  Y.  225,  10  Am.  Bep.  608. 

WboUv  different  la  Ibe  pretent  case.  The 
gas  box  Id  question  and  olberf  of  tbe  tame 
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kind  were  placed  In  tbe  aldewalk  and  paid  for 
by  tbe  preaeceasor  of  tbe  plaintiff  acting  from 
consideration  of  publJoduty  and  loaccomplkh 
public  purposes  and  ends. 

The  design,  material,  and  locality  of  Ibe  gai 
box  were  all  prescribed  by  tbe  predecessor  of 
tbe  plaiDllff,  and  the  box,  when  placed  in  Ibo 
sidewalk,  became  as  essentially  public  prop- 
erty as  tbe  sidewalk  Itself.  It  has  existed  m 
the  sidewalk  from  tbe  time  It  was  placed  there, 
by  the  force  and  command  of  law.  and  not  by 
the  act  of  aoy  private  party  for  private  advan- 
tage. This  gas  box  and  others  were  placed  Id 
Ibe  sidewalk  by  tbe  direction  and  In  pursuance 
of  the  ordinance. 

Ktakuk  v.  Indtpenitnt  IH»t.  of  ^okuk,  S8 
Iowa,  852. 

Tbe  ordloaDce  was  not  a  nullity;  It  Is  suf- 
ficient tbat  the  charter  of  tbe  defendant  cod- 
talned  in  plain  terms  tbe  granl  of  the  power 
In  question.  By  an  amentfment  of  the  cbarter 
of  tbe  plaintiff,  approved  tbe  S3d  of  February, 
1865  (IS  Slat,  at  L  434).  tbe  most  explicit  au- 
thority is  given  to  enact  the  ordinance. 

Tbe  duty  to  supervise  and  repair  did  not 
rest  upon  tbe  defendant  by  reason  of  the  beno- 
fit  accruing  to  It  In  Its  relations  lo  the  coosu- 
mersofgas. 

Tbe  lot  owner  is  not  responsible  over  for  a 
judgment  recovered  against  the  clly. 

Ktokuk  V.  Indtpendtnt  Dut.  qf.Ktotvk, 
lupra;  Jantcn  v.  AteAiton.  10  Kan.  859:  Kirbj/ 
V.  BoyUton  Market  Auo.  14  Gray,  24Q;  nmn 
V.  Canton  Co.  40  Md:  818,  IT  Am.  Rep.  003; 
Hrenefi  v.  Spragat,  11  R  I,  4S0,  38  Am.  Rep. 
60?;  Eutlaee  v.  Jahm,  88  Cal.  8. 

The  testimony  of  Smith,  a  witness  at  the 
former  trial,  since  deceased,  was  not  compe- 
tent to  show  notice  to  the  defendant  that  the 
gas  box  was  out  ot  repair. 

2  DUl-  Mud.  Corp.  4th  ed.  %  1020  SDd  notes; 
RtMiat  V,  CLiorpo.  67  U.  8.  2  Black.  413  (17: 
298).  71  U.  8.  4  Wall.  657  (18:  437). 

Tbe  plalniiS  wbo  joined  In  ibe  infliclloD  ot 
tbe  Injury  could  Dot  recover  over  agalDBt  tbe 
defendant. 

Mestrt.  Sldnoj'  T.  Tbomfta  and  Andrew 
B.  Dtkvitll.  for  defendant  in  enor: 

Wblle  a  municipal  corporation,  having  the 
exchistve  care  ana  control  of  streets.  Is.  in  m 
proper  case,  liable  lo  one  wbo  is  Injured  by 
reason  of  the  defective  condition  of  one  of  Ita 
street".  It  yet  has  a  remedy  over  against  a  pri- 
vate parly  who  basso  used  tbe  streets  as  lo  pro- 
duce tbe  injury,  unless  Ibe  corporation  con- 
curred In  tbe  wrong.  Bucb  private  party  is 
concluded  by  the  judgment  against  tbe  corpo- 
mtioD  for  bis  act  or  negligence,  if  be  knew 
Ibst  ihe  suit  was  pending  and  could  have  de- 
fended it,  even  ibougb  he  had  no  eipresa 
notice  so  to  defend;  but  he  Is  not  estopped  10 
show  that  be  waa  under  no  obligation  to  keep 
tbe  street  in  a  safe  condition,  or  that  the  Inju^ 
did  not  result  from  his  act  or  neglect,  or  Ibai 
the  corporation  Itself  waa  alio  lo  fault. 

Bo6bin$  T.  Chietigo,  07  U.  8.  3  Black,  41B 
(17:  268),  71  D.  8.  4  Wall,  657  (18:  427). 

The  verdict  and  judgment  against  the  cor- 
poration Id  such  case  Is  conclusive  upon  Ibe 
party  In  orlKlnal  defanlt  as  lo  the  facta:  (1) 
that  Ihe  blgbway  was  deteclive;  (3)  that  the 
person  was  injured  there  wbileusiog  due  caie; 
and,  (SjoftbcamountofdamagebythelDjaiy, 

,,    mv.s. 
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tmt,  not  (1)  of  hUlIsblllty  to  keep  the  place  In 
repelr.  oor  (2)  of  bli  taaTlDg  neglectrd  (failed) 
to  do  BO.  nor  (8)  of  hia  neglect  or  hli  failure 
fctving  beeo  tbe  «o)e  c«ute  of  tbe  injur?, 

BoMlan  T.  WorthingU>n,  10  Gray,  4M. 

And  It  la  iDCompeteot  for  tbe  pari;  to  de- 
faotl  to  prove  tbat  la  making  a  dangerous  ex- 
cavation be  wai  guilty  of  no  negllcence,  or 
Ibat  he  properly  guarded  and  covered  ifae 


Dec.  720. 

The  ItabtlitT  of  tbe  parly  in  aucb  caaes  Is  for 
tbe  amoiiol  oi  the  Judgment  aitftinat  the  corpo- 
Taiion,  with  co«t«,  intereat,  and  counsel  fee*. 

Chearpfoke  d  0.  Canal  Co.  v.  AlUghtng 
Count)/  Comri,  QT  Md.  201,  40  Am.  Rep.  480; 
St^hton  T,  Porter,  18  Allen,  191;  Port  Jerrii 
T.  Firtt  Nal.  Ba'.k.  81  Hun.  107:  Troyt.Tro]/ 
A  L.  H.  Go.  49  N.  Y.  857:  Roehntn-  v.  Mont- 
1,  73  N.   V.  65;  Rtiter  t.  Hatch.  &«  N. 
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1,  in  law,  the  duty  of  tbe  defendant 
to  auprrviae  and  keep  Id  repair  the  gaa  box  in 
queKlion. 

HoUy  T.  Auton  QatligU  Co.  8  Gray,  124. 
<8  An.  Dec.  383. 

Tbe  teaiimoay  of  Smitb,  a  wlloeRS  al  [lie 
former  trial,  since  deceased,  wna  entirely  com- 
peienl  to  ihow  notice  to  tbe  defendaut  that  the 
gaa  box  was  out  of  repair. 

IGreenl.ET.  gS523,B25;  IiVe^ov-MurTtv, 
70  U.  S.  8  Wall.  18  (18;  184);  fciiin*  i.  Chi- 
ea^,  71  U.  8.  4  Wall.  BW  (18: 4371. 

Ii  was  not  necessary  that  there  abould  have 
been  an  actual  croM.eiaininalloQ  of  tbe  wii 
nesi  Smitb  as  tbe  opportunity  to  croaa-eiamioe 
was  offered  to  the  ^alight  compnnj. 

Catrnort  t.  Vavghan,  1  Haule  &  S.  4;  Me- 
Combie  w.  Avton.  6  Man.  &  Q.  27. 

Mr.  Jtutiee  White  delivered  the  opinion  of 
the  court: 

Tbe  queatlons  rataed  by  tbe  varioua  as«1gn- 
ments  of  error  are:  First,  Did  the  legal  obliga- 
tion primarily  real  on  the  Gas  Company  to  re- 
pair and  keep  the  gsa  box  In  good  order?  S(^ 
ond  Was  that  company  liable  over  to  tbe  Di»- 
323]  trict  in  consequence  *of  Its  failure  to  do 
so?  Third,  Was  tbe  testimony  of  Smith,  tbe  wit- 
neat  in  the  original  auil,  admissibleT  Fourib, 
Was  (be  ludgmenl  rendered  asalnst  tbe  Dis- 
trict conclusive  against  the  Gas  Company? 

We  will  consider  these  quettlooa  in  tbe  order 
auied. 

Fir*t.  Did  the  Ugal  dutf  rett  primnrilg  on 
tie  Oai  Oompang  to  repair  and  iitp  (h»  gat  box 

The  Gaslight  Conipany  waa  incorporated  by 
an  act  of  Congress,  approved  July  8,  1S48, 
and  it  ^aiemponered  "to manufacture,  make, 
•nd  sell  gas  ...  to  be  used  for  (be  purpose 
of  lighting  the  city  of  Waahinglon,  or  the 
j(reets  thereof,  and  any  buildings,  maniifac- 
toiies,  or  bouses  therein  contained  and  situate, 
and  to  lay  plpeafor  the  purpose  of  conducilng 
gas  in  any  oi  the  streets,  avenuea,  and  allevs 
of  said  city;  .  .  .  Prmided.  howtver.  That  the 
asid  pipes  should  be  laid  subleci  to  such  coo- 
didoDS  and  in  compliance  with  sucb  reguln- 
tions  as  the  corporadoo  of  Waahlogton  may 
from  time  to  time  preacribe." 

Tbe  (rial  court  insiructed  the  Jury  tbat  Ifae 
101  U.S.  U.S.,  Book  40. 


gas  box  was  a  part  of  the  apriaratui  of  the 
company,  and  hence  It  was  its  diitf  to  ciP'rino 
proper  care  over  it  and  (hua  (o  prevent  injury 
to  persons  using  the  sidewalk.  The  cunieu- 
lioQlhat  this  in  SI  ruction  was  erroneous  isbniwd 
on  the  assertion  tbat  the  ga.4  box  wai  not  uiid 
could  not  become  a  part  of  the  appamtus  of 
that  company,  because  under  its  charter  only 
those  things  whicli  were  necessary  In  (he  man- 
ufacture of  gas  and  which  were  needed  tocoa- 
vev  it  after  manufaclure  into  and  through  the 
Simla  can  be  treated  as  part  of  its  worka. 
Tbe  oropotitioQ  Is  without  fcnodation.  The 
plain  object  contemplated  by  the  formation  of 
the  Gas  Company  was  the  supplying  of  tbe 
gaa,  (0  be  by  It  manufactured,  to  consumers, 
and  it  ts  obvious  tbat  this  could  not  be  done 
without  making  a  connection  between  tbe 
street  mains  and  abutting  dwelltnga.  Wbea 
such  connections  are  made  witb  tbe  mains 
they  receive  from  them  and  convey  into  dwell- 
ings bi^rhly  inflammable  material,  which  flows 
by  an  UDlatemiptvd  channel  (rom  the  mains 
themselves  into  sucb  dwellings.    It  roust  there- 


from their  very  nature  incidental  1o  and  insep- 
arably (»noected  nlth  tbe  consumption  of  gai 
should  be  a  part  of  Ifae  apparatus  of  the  Gae 
Company  and  be  under  its  control,  rather  than 
under  that  of  the  ciiy  or  the  property  owner. 
Indeed,  the  .control  by  the  Gas  Company  of 
the  c-onnertion  from  its  mains  to  the  point  of 
use  is  as  absolutely  necetwary  lo  make  It  poasi- 
ble  for  such  company  to  carry  out  the  very 
purpose  of  lis  charter  as  are  llie  retorts  ninl 
mains.  Moreover  tbe  provision  of  the  rliarier 
already  quoted  ehowa  that  it  was  thereby  con- 
templated that  tbe  connections  between  llie 
company's  maina  and  the  places  where  the  L'as 
was  to  be  consumed  should  be  made  by  the 
Gaa  Company  and  become  a  part  of  lis  appa- 
ratus. The  charter  does  cot  confer  the  power 
to  lay  pipes  upon  those  desiring  a  supply  of 
gSH,  nut  gives  sucb  power  to  the  company. 

The  danner  of  serious  damage  lo  the  publle 
at  large  and  to  tbe  properly  of  Individuals  and 
to  tbe  maina  and  other  works  and  apparaiua  of 
the  company,  by  intermeddling  of  third  par- 
ties, would  be  precisely  as  great  in  the  case  of 
tbe  lateral  service  pipes,  and  the  gas  boxes 
placed  In  the  sidewalks  as  In  the  case  of  inler- 
ference  with  street  mains,  Tbe  uecessily  for 
affording  protection  to  (he  company  against 
such  interference  undoublediv  led  lo  tbe  en- 
BClmenl  ot  the  8th  section  of  the  company') 
char'er,  wherein  It  is  provided; 

"That  if  any  penton  or  persons  shall  wilfully 
do,  or  cause  lo  Iw  done,  any  act  or  acts  whet- 
ever,  whereby  the  works  of  said  corporaiioo 
nr  any  pipe,  conduit,  plug,  cock,  reservoir,  oi 
any  engine,  machine,  or  structure,  or  any  mat- 
ter or  thing  appertaining  to  tbe  same,  shall  be 
stopped,  obstructed,  impaired,  weakened,  in- 
jured, or  destroyed,  the  person  or  pet^nnt  ic 
iiflendlng  shall  forfeit  and  pay  to  the  said  cor- 
poration double  the  amount  of  the  damage 
sustaioed  by  means  of  such  offense  or  injury, 
to  be  recovered  in  tbe  name  of  the  said  corpo- 
ration, with  costs  of  suit,  tnanyaclionof  debt, 
lo  be  brought  In  any  court  having  cognizauce 

The  authority  of  the  company  over  tbe  f 
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boxes  nod  1U  correlntlTe  duty  (n  supervise  aod  : 
keep  tbem  in  order,  tbusdedured  from  ibe  terms  j 
325  ]  of  the  rbsrter.  tlie  nnture  ot  ila  'busi- 1 
nes",  and  tbe  use  lo  wbich  Ibe  gas  boies  are] 
■pplied,  19  also  austafned  bj  sutboHly.  Id  ' 
Com.  V.  LoimU  OaMtght  Co.  12  Allen,  77,  tbe 
court,  io  conaidering  the  question  of  wbat  were 
tbe  mxcbitiery  and  applisoces  of  sucb  a  com- 
pany i 

and  elsewhere  to  dUlribute  (be  eaiamong  tbose 
wbo  are  to  consunie  it  were  clearly  a  part  of 
tbe  apparatus  necessary  to  be  used  by  the  cor- 
ponUioo  [□  order  lo  accompHab  tbe  object 
for  which  tl  was  established.  They  consii- 
luled  a  part  of  the  macbinery  by  menus  of 
whlcb  the  corporate  business  was  carried  on, 
in  tbe  same  manner  as  pipes  atlnched  to  a 
pamp  or  flre  engine  for  tbe  distribution  of  wa- 
ter, or  wheels  Id  a  mill  which  ciioimunicale 
motion  to  looms  aad  spindles,  or  (be  pipes 
•ttached  to  a  steam  engine  to  conTey  and 
distribute  beat  and  steam  for  maaulaclur- 
fog  purpiiHs.  inalcei  a  portion  of  the  machin- 
ery of  the  mill  in  which  i hey  are  useH.  Id- 
d(«1,  in  a  broad,  comprehenaive,  and  legitimate 
•ense,  (be  entire  appantus  by  which  gm  is 
roanufaciured  and  dialributcd  for  consump- 
tlno  throuehoul  a  ciiy  or  town  conatilulea  one 
great  integral  machine,  contistiae  of  retorts, 
station  meters,  gas  holders,  street  mnins,  serr- 
lceplpe8,and  consumers' meters,  ajl  connected 
and  operaliog  together,  by  means  of  which 
the  initial,  iniermediate,  and  final  processes 
■re  carried  on,  from  iie^oeratiou  in  tbe  retort 
to   its   delivery   for   the   use  of  the  consum- 

It  would  be  unreBBonable  to  Infer  that  Cod- 
gresB,  wbf>n  it  authorized  tbe  use  of  the  streets 
or  sidewalks  for  the  puriioses  of  the  Qas  Com 
Mny's  bueiness,  c<'Dtemp)stpd  that  the  city  of 
Washington  or  lu  surceaaor,  the  District  of 
Columbia. should  keep  in  repair  sucb  apparalua, 
tbe  continued  location  of  wbich  In  tbe  side- 
walks of  Ibe  cily  was  permitted,  not  only  as 
u  incldetit  lo  tbe  right  (o  make  and  sell  gas, 
but  also  for  the  pecuolary  benefit  ot  tbe  Qas 
Company.  We  coacluile,  tberefore,  that  the 
duly  was  imposed  upon  the  Qas  Company  to 
■npervise  and  keep  tbe  gas  box  in  repair.  This 
duly  not  only  does  not  conflict  with  tbe  charter 
of  tbe  company,  but  oo  Che  coDlrnry  is  sanc- 
tioned by  its  tenor,  and  is  imposed  as  an  inevi- 
table accessory  of  the  powers  which  the  charter 
confers.  Nordowe  think  that  thisduty  was  af- 
32U]fected  hy  tbe  'clrcumstauces  that  the  cost 
of  tbe  labor  and  mitlerials  used  in  the  construc- 
tion of  tbe  coDoection  and  gas  box  was  paid 
by  an  occupant  or  owner  of  property  who 
desired  to  be  furnished  with  gas.  As  Ihe  serv- 
ice pipe  and  stopcock  was  a  part  of  the  ap 
paratus  of  (be  company  and  was  used  for  the 
purpose  of  its  busincs-S  it  is  entirely  immater- 
ial wbo  paid  tbe  cost,  or  might  in  law,  on  ibe 
ces-isiion  of  tbe  use  of  tbe  service  pipe  and  gas 
Imi  by  the  company,  be  regarded  as  tbe  owner 
of  the  mere  materials.  Cettalnly  it  would 
Dot  be  claimed  that  it  tbe  box  and  its  connec- 
tloss  became  so  defective  or  out  of  repair  that 
ns  escaped  tbetefrom  and  caused  injury, 
the  CO mpanv  could  legally  assert  that  it  was 
under  no  obligation  lo  lake  care  of  the  appa- 
ratus, because  ot  tbe  circuntstance  that  it  had 
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tbe  gas  bad  escjiped. 

Toe  atgumenl  seekioK  to  distinguish  be- 
tween tbe  service  pipe  und  other  appliances  of 
(heOas  Company  and  the  gas  box, so  as  to  make 
the  company  liable  for'tbe  one  end  and  not 
for  the  other,  is  without  merit.  Alllbeseappll- 
ances  were  parts  of  the  one  structure,  put  in 
position  and  used  together  for  the  purposes  of 
the  company.  There  is  nothlni  in  the  record 
even  tending  to  show  that  such  Imi  was  not 
one  of  the  usual  appliances  ol  a  gas  company. 
It  was  maniteslly  treated  as  one  of  sucb  instru' 
mentalities,  since  It  was  put  In  the  sidewalk  aa 
part  of  the  works  constructed  for  the  purpose 
of  introducing  gas  into  the  premises. 

Nor  are  the  foreeolng  conclusions  weakeoed 
by  tlie  provisions  of  the  city  ordinance  of  March, 
1886.  Tbntnrdinanccmadefi  obligatniyiocon- 
slructserviceconuecticnB  with  the  mains  wbere- 
ever  tbe  streets  were  ordered  paved  without  re- 
gard lo  an  existing  or  immediately  expected 
necessity  for  such  tiervice.  Tbe  purpose  of  tbe 
ordinance  was  to  secure  connections  for  both 
gas  and  water  betore  streets  were  paved,  thua 
obviating  tbe  tearing  upof  the  pavement  when 
once  laid.  Whether  the  company,  under  its 
charter  and  the  laws  retnting  thereto,  would  be 
compelled  to  make  or  allow  to  be  made  indefl- 
nite  service  cunoectloni  with  vacant  property, 
need  not  be  considered,  because  its  determina- 
tion benra  no  relation  to  the  "question  [SilT 
whether  thecompany  is  bound  lo  keep  Its  appU 
auces,  wben  constructed,  in  safe  condition.  la 
leaving  this  branch  of  tbe  case,  however,  we  add 
that  it  is  clear  Trom  Ihe  proof  that  the  gas  box 
in  question  was  notcnnstructcd  In  conseouence 
of  a  duty  imposed  by  this  ordinsor 


Tbe  work  was  done  by  the  company  upon  a 
permit  given  by  tbe  District  allowitig  ibe  open- 
ing of  an  existing  street  and  Ihe  sidewalk 
thereon, 

Sttond.  Had  Vn  DMriel  a  aiuie  of  tutinn 
againtt  the  Ont  Company  retulling  from  Vu 
'fact  thai  it  had  been  condimned  to  pap  damagrt 
otxatioTied  in  the  de/ttlive  gat  box,  whieh  it  vnu 
tht  duty  of  the  Oat  Compani/  to  tupereiee  and 

An  afflrmative  answer  to  thia  propoiiitton  ia 
rendered  necessary  by  both  principle  and  an- 
Iborilv.  Thiscourtsald  in  G'liraaoy.  Itobbiru, 
67U.'S.  a  Black,  418,  422  [17:  268.  802]:  "It 
is  well  settled  that  a  mimiclpai  corporation 
liaving  the  eielunive  care  and  control  of  the 
streets  is  obliged  to  see  that  they  are  kept  safB 
for  the  passage  of  persons  and  property,  and 
to  abate  all  nuiaancea  that  might  prove  dan- 
gerous; and  if  this  plain  duty  is  neglected,  and 
unv  one  is  injured,  it  Is  liable  for  the  damaffea 
sustained.  The  corporation  bss,  however,  k 
remedy  over  sgalnst  tbe  party  that  is  In  fault, 
and  has  so  used  Ihe  atreets  as  to  produce  tlw 
injury,  unless  it  was  also  a  wrongdoer."  And 
the  same  doctrine  is  reiterated  in  almost  the 
identicnl  languaee  In  Rotbiru  v.  fUtieaao,  11 
D,  f*.  4  Wall.  667,  870  flS:  437,  436]. 

The  principle  thus  announced  quail  flea  and 
restrains  within  just  limits  the  rigor  of  tha 
rule  which  forbids  recourse  between  wrong- 
doers.    In  the  leading  case  of  Lovefl  v.  Bottom 

lei  u.  8. 
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*  L.  R.  Oorp.  38  Hck.  24, 83.  M  Am.  Dec 
SB,  tbe  doctrine  wat  thus  Btated; 

"  Our  law,  honever,  doe«  not  In  every 

dlullow  ID  action  bj  one  nroDgdoer  agalnat 
another  to  recover  damnitea  Incurred  In  conie- 
qutnee  of  tbsir  Joint  offense.  The  rule  ia.  In 
pari  dttieto  potior  til  conditio  dffendtnti 
the  parties  are  not  eouDlly  crioimat.  tbf 
cipal  delinquent  tnajbe  held  responsible 
codeiinouent  for  damaitei  Incurred  by  their 
joint  onense.  Id  respect  lo  ofTeDsea,  in  nbich 
la  involved  any  moral  delinquency  or  turpi- 
tude, all  partlea  are  deemed  equnllj  ^iitj, 
U28]*aiid  courts  will  not  inquire  lolo  tbetr  rel- 
ative guilt.  Butwbere  the  offense  Is  merely 
malum  prohibiium.ioA  is  in  do  respect  Immoral, 
It  ia  not  ajninst  the  policy  of  tbe  law  to  Inquire 
into  Ibe  relative  delinquency  of  the  parties, 
and  to  administer  justice  between  Ibem,  al- 
though b6Tb  parties  are  wrongdoers. " 

In  Brookliin  v.  Brooklyn  Ciiy  R.  Co.  47  N,  Y. 
4TS,  7  Am.Hep.  469,  the  same  rule  was  applied, 
Ibe  court  saying  (p,  487lr  '■Where  the  parlies 
arc  not  equally  criminal,  tbe  principal  delin- 
quent may  be  held  responsible  to  a  cudello 
qucnt  fordamsKe  paid  by  reason  of  tbe  offccse 
in  which  both  were  concerned  in  different  de- 
grees aa  perpelralors."  All  the  cases  referred 
to  involved  only  the  right  of  a  municipal  cor- 
poralinn  (o  recover  over  the  amount  of  tbe 
damages  for  which  It  bad  been  beld  liable  In 
coneequence  of  a  defective  street,  occasioned 
by  the  neglect  or  failure  of  another  to  per- 
form bis  IcRal  duty.  Tbe  rule,  however,  Is 
not  predicated  on  Uie  peculiar  or  excepllonaj 
righlsot  municipal  corporations.  It  is  general 
in  its  nature.  It  bas  been  applied  U>  public 
plera  (Oetiinie  Steam  Nav.  Co.  v.  Oompania 
Trai.Mallantiea  Eipanoln,  144  N.  Y.  663  184 
N.  Y.  461 ) ;  lo  the  right  of  a  properly  owner 
10  recover  for  damages  which  he  bad  been 
compelled  to  pay  for  a  defective  wire  attached 
by  a  gasliebt  company  to  tbe  chimney  of  the 
owner's  house  {(Iruy  v.  Botton  b'atliyht  Co. 
114  Mass.  148,  19  Am.  Bcp.  884):  to  tbe  rlBbt 
of  a  masler  lo  recover  over  the  damages  which 
be  bad  been  obliged  lo  pa;  In  consequence  of 
a  aervaut's  negligence.  Qrand  Trunk  R.  Co. 
v.  LalAam,  OS  Sle.  177;  Smit/i  T.  Foran,  43 
Conn.  241,  SI  Am.  Hep.  647.  Indeed,  tbe 
cases  which  illiutrnte  tbe  rule  and  its  appli- 
cation to  many  conditions  of  fact  are  too  nu- 
merous for  cliatloD,  and  are  collected  In   tbe 


wM  therefore  not  admissible  aa  going  to  <•■ 
tablish  BubatanlivB  (acts,  yet  obviously  It  waa 
competent  for  the  purpoae  of  (browing  light 
upon  tbe  record  of  tbe  Brat  action,  and  Ibiu 
elucidating  the  determination  of  the  question 
of  what  was  the  subject-matter  covereo  by  tha 
Judemeot  rendered  in  that  action.  The  con- 
tention of  the  plainliS  was  (hat  the  {udgmeal 
In  the  first  action  was  bssed  on  the  Itabilily  of 
the  DUtrici  for  the  defective  gaa  bos,  and 
was  conclusive  as  against  tbe  defendant  In  tblf 
suit.  The  elementary  rule  Is  that,  for  the  pur- 
pose of  ascertaining  the  lubject-matter  of  t 
controversy  and  filing  the  scope  of  ibe  thing 
adjudged,  tbe  entire  record.  Including  tbe  te«- 
timocy  ofrere<I  in  (be  suit,  mav  be  examined. 
RutKll  V.  Place,  M  U.  8.  606,  606,  810  [84: 
214,  21S1;  Cramwell  v.  fta«  County.  94  U.  8. 
851,  855,  856  [24:  195.198,169];  Lraii  v.Ortan 
Nat.  &  P.  Co.  laa  N.  Y.eil,  848;  Littletons. 
Riehardton,  84  N.  H.  179.  1S8.  66  Am.  Dec. 
7S9;  Freem,  Judgm.  ^273,  and  aulborities 
there  cited. 

pimrth.  Wa»  the  jvdgment  agnitiil  the  Di^ 
trift  Tendered  after  notice  to  the  Oat  Company, 
and  opportunitg  affiirded  it  lo  defend,  eon- 
elueirt  of  the  liability  of  tKe  Oat  Company  ta 
the  DiiMett 

As  a  deduction  from  tbe  recognized  right  to 
recover  over,  it  U  settled  Ihal  where  one  bar- 
ing such  right  Is  sued,  tbe  Judgment  rendered 
aicBlnst  him  Is  conclusive  upon  (he  person  lia- 
ble over,  provided  notice  he  given  to  tbe  lat- 
ter, and  full  opportuully  be  afforded  blm  to 
defend  tb^  action.     There  is  here  no  question 


S  801;  3   Dill.  Mud.  Corp.    §1085,  and 
there  referred  to  in  note. 

Third,  Watihe  tettimony  of  SmiOi.  the  itit- 
tUM  in  the  original  action,  admiuible  for  the 
purpom  of  Ihrmcing  light  mi  the  record  of  that 
action,  in  order  to  thoa  the  ndgtet-malter  there 
in  eonlroveriy,  andthereiy  toauiet  in  the  atcer- 
tainmenl  of  what  wie  eondvded  by  Ute  judg- 
ment t/iernn  rendered? 

829]  *I<aquestIoniBmndeat(o  the  adequacy 
of  the  foundaliou  laid  lor  tbe  Introduction  of 
tbe  secoodarv  evidence;  the  sole  controversy 

¥'esented  Is  the  admissibility  of  the  testimony, 
he  bill  of  exceptions  is  general  and  specifies 
DO  particular  objeclioa.  Clearly,  even,  al- 
though It  b«  conceded  that  the  testimony  of 
the  wltDeai  ^v«D  on  the  first  trial  was  re*  inter 
oUm  as  lo  the  defendant  in  this  action,  and 
161  U.  8. 


dost. 

In  both  Chicago  v.  ReUint.  67  U.  8.  9 
Black.  418  fl7:  3981.  and  SnMixs  v.  Ohieage, 
71  C,  8.  4  Wall,  657  [18:  427],  this  court,  after 
aanouDcing  tbe  rule  as  to  tbe  liability  over  ia 
the  language  already  qnoted.  also  brld  that 
where,  in  the  ■first  suit,  proper  notice  was[3}{0 
given  to  tbe  party  liable  over,  tbe  first  Judg- 

would  h6  conclusive  against  tbe  latter  In 

tion  to  recover  over.  lu  BoiUin  v.  Worth- 
ingUm,  10  Gray.  496,  4S8,  499.  ibe  langua^  of 
the  court  In  Littleton  v.  Riehardton,  84  N.  H. 
187,  86  Am.  Dec.  769.  was  quoted  and  adopted; 
When  a  person  is  responsible  over  to  an- 
_._jr,  either  by  operation  of  law  or  by  expreai 
contract,  and  he  Is  duly  notified  of  the  pen 
dency  of  the  suit,  and  requested  to  take  upon 
him  the  defense  of  It,  be  is  no  Umget  regarded 
SB  a  stranger,  because  be  baa  the  right  to  ap- 
pear and  defend  the  acilon.  and  baa  the  aame 
mesns  and  advoola^^cs  of  controverting  tbtt 
Claim  as  If  he  were  the  real  and  nominal  party 
upon  the  record.  In  every  such  cnse,  If  dm 
notice  is  given  to  such  person,  the  Judgment, 
If  Dbtsined  without  fraud  or  collostoD,  will  b« 
conclusive  stralnsl  him,  whether  be  has  ap- 
peared or  not." 

In  Oceanie  Steam  Kav.  Co.  v.  Compania 
Trantaltantica  Etpaneia.  144  N.  Y.  668,  680, 
the  rule  is  thus  staled  : 

"It  Is  sufficient  that  the  party  Rgaiost  whom 
ultimate  liability  is  claimed  Is  fully  and  fairlr 
informed  of  the  claim,  and  that  the  aclloa  u 
pending,  with  full  opporluniU  to  defend  or  to 
participate  in  tbe  defense.    It^be  ibeo  neglects 
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or  refuMs  to  make  aof  defeoie  be  maj  hive, 
the  JudKmeDt  will  blod  bim  la  the  same  «ay 
and  to  the  Eiine  eiicDl  as  if  he  had  been  mndB 
a  pitnv  in  tbe  record.  Port  Jfrvit  t.  Firil 
A'at.  Sank.  86  N.  Y.  050 ;  BociietUr  v.  Mont- 
gomery.  73  N.  Y.  6S ;  Albany  Citg  Sue.  Imt. 
T.  Bardick,  87  N.  Y.  40.  45 ;  Andrciet  y. 
(iilUtpU.  47  N.  Y.  48T ;  HeiHT  y.  HaUh,  8« 
N.  Y.  814.  ■' 

Tbe  foregoing  ruling*  are  tupported  bj 
niKDV  decided  caiea.  PorQand  t.  Hichardton, 
H  Me.  48,  B9  Am.  Dec.  730 ;  Veaiie  t.  Penob 
tatt  R.  Co.  49  Me.  IIB:  Reggio  v.  BraggioUi, 
7Cush.  led;  WittfieUiy.Mai/o.K2yiis3.100, 
SS8  Am.  Rep.  202  ;  I.ittUton  v.  Bie/lanitoa,  U 
N.  H.  170,  187,  sa  Am.  Dec.  759.  and  autbar- 
liies  there  cited  :  Wul  OAttttry.  AppU.-MFA. 
StM  1  Catterlin  v.  Franifort,  70  Ina.  647,  41 
Am.  Rep.  627.  Bee  also  2  Dili.  Hun.  Corp. 
§  1035,  and  aulhoriilea  ibere  cited. 

Tbe  coDtentloa  of  the  plnlDtiS  In  error, 
lionerer.  is  that  although  it  be  cnnceded  that 
331]  Ibe  judt>meDlreDdered  ngHlast'tbe  Dis- 
trict latbeflrBleuit  beconcluslve,  yet  tbeludg- 
ment  in  llils  action  to  recover  oversbould  bere- 
Ter»ed  for  the  following  reasons: 

First,  bccaute,  giving  to  tbe  Judgment  first 
rendered  all  the  eflect  to  which  it  1h  ^milled.  It 
did  not  conclude  the  question  of  nbelher  tbe 
Gai  Company  nas  negliirent.  Aad  that,  aside 
from  tbe  effect  of  tbe  fud^ment,  ibere  was  do 
evidence  lending  to  ibaw  negligence,  except 
the  lesiimony  of  tbe  witness  Smith,  wblcb.  IF 
admis.iibte  to  aid  in  tbe  ascertainment  of  what 
was  ihe  thing  adjudged  b;  ilie  judgoieut  in 
tbe  former  aciion,  yet  was  not  competent  to 
establUb  tbe  existence  of  Detiliuence  as  a  sub- 
stnntive  fact,  apart  from  Ihe  probative  force  of 
the  judgment  itself.  Second,  that  tbe  Judg. 
ment  In  tbe  first  suit  was  not  conclusive  as  to 
whether  tbe  broken  brick  (for  which  the  Qaa 
Company  was  clearly  not  liable)  bad  cotitrlbiit- 
ed  to  tbe  accident,  and  tbetefore  there  was 
error  in  tbls  particular  In  the  inatruction  given 
by  tbe  trial  court  to  the  jury. 

As  to  Ihe  first  ot  these  twoconlentlnns,  tbe 
trial  court  Instructed  tbe  jury  (bat,  although 
the  iiidgment  In  tbe  first  aciion  wiis  biodlng  on 
the  Qhs  Companv,  It  was  nol  conrlusive  ai  to 
tbt  negllgeoce  of  that  company,  but  that  sucb 
negligence  could  be  infeir^  by  tbe  Jury  from 
tbe  testimony  of  Smith,  thus  treatiug  that 
testimony  ai  possessing  Intrinsic  provin? ' 
power.  '  Both  these  rullnirs  were  errnnenuw.  ' 
The  lestlmony  of  Smith  taken  in  the  first  Miit ' 
was  ret  inUr  atiot,  and  therefore  inco'i"*- 
teot  agalnat  the  Oon  Company  aaindepeni  .t 
testimony.  The  fact  that  It  was  admissible 
for  the  purpose  of  determining  tbe  sc— e  of 
tbe  thing  adjudged  in  the  suit  in  which  i.  ^'na 

Sven  did  not  justify  its  being  used  for  a  dia- 
3ct  and  illegal  purpose.  Error,  botverer.  In 
Ibis  particular  was  Id  do  sense  prejudicial  If 
the  judgment  la  the  first  action  conclusively 
Mtaollsbed  the  negligence  oftheOas  Company. 
Tbe  liability  of  tbe  District  for  tbe  injury 
Inflicted  by  the  deferllve  gos  box  ilependeu  on 
whether  It  bad  been  guiltyof  negligence.  But 
tbe  neglect  of  tbe  District  to  repair  tbe  gaa  box 
being  oneof  omission  OS  distineulshed  from  tbe 
833]active  doing  of  a  negligent  act,  tbls 'negli- 
gence, In  the  absence  of  a  statutory  rule  to  the 
contrarj',  could  only  have  resulted  from  two  i 
320 


condltlona  ot  fkct— failure  to  repair  after  due 
notice  of  the  defect,  or  firoof  of  ibe  existence 
of  ibe  defect  for  a  BufHcient  lapae  of  time  so 
as  lo  justify  tbe  tmplicnllon  of  knowledge  and 
the  resulting  presumption  of  negligetice.  Tbe 
elementary  rule  is  thus  staled  in  DIIIod  oq 
Hunlclpel  Corporations,  %  1024,  where  a 
copious  list  of  adjudicated  cases  Is  found  : 
"Where  the  duty  to  keep  Its  streets  in  safe 
condition  rests  upon  the  corporation.  It  la 
liable  for  injuries  caused  by  its  neglect  or 
omission  lo  keep  tbe  streets  in  repair,  as  well 
as  Tor  defects  occasioned  by  tbe  wrongful  acts 
of  olhera  ;  but  as  the  basts  of  the  actioD  Is 
negligence,  ooiire  to  tbe  corporation  of  the 
defect  which  caused  tbe  Injury,  or  of  the  facia 
from  which  notice  thereof  may  reasonably  be 
Inferred,  or  proof  of  circumstances  from  wfiich 
It  appears  Ibal  Ibe  defect  ought  lo  bnve  been 
known  and  remedied  by  It,  Is  essential  to 
liability." 

In  tbe  action  sgalnst  the  District  there  was 
no  evidence  tending  to  sbow  actual  notice  of 
tbe  uncovered  gas  box.  Indeed,  the  only 
proof  tending  to  show  negligence  was  the 
tesilraonyof  Ibe  witness  Smith  ibat  the  gas 
box  bad  been  observed  by  bIm  to  be  uncovered 
for  a  considerable  time  prior  to  the  accident. 
Tbe  verdict,  therefore,  against  tbe  District 
nece!<sarily  determined  thit  (be  defect  In  Ibe 
gas  box  had  existed  for  such  a  length  of  time 
SB  to  Impute  neellgeoce  lo  those  whose  duty  It 
was  to  keep  It  in  repair.  The  finding  of  tbls 
fact  in  the  first  action  was  an  essential  pre- 
requisite to  a  judgment  against  Ibe  Dlslrict. 
The  length  of  time  required  to  Imply  knowl- 
edge and  negligence  on  Ibe  part  of  the  Dis- 
trict is  also  sufficient  In  law  to  Imply  siicli 
knowledge  and  negligence  on  the  part  of  the 
Qsfi  Company.  It  follows,  therefore,  that  the 
judement  against  the  District  conclusively  es- 
tablished a  fact  from  which,  as  the  duty  to 
repair  rested  on  the  Oas  Company,  its  negli- 
gence resolls. 

The  proposltloD  thit  tbe  judgment,  althoogb 
conclusive,  does  not  determine  tbe  necligence 
of  the  Gas  Company,  Is  a  mere  sopbiatry, 
since. -on  tbe  one  hand,  it  admits  the  estonpel 
ilting  from  tbe  judgment,  and, on  iheother, 
deniesafact  "upon  which  Ihe  judgment  [333 
depends,  and  without  which  it  could  not  exist. 
'".  IS  true  Ibst  In  Cliieago  v.  Bobbint.  67  C  S- 
Black,  418  [17 :  298],  In  speaking  of  the  con- 
clusiveness of  Ihe  judgment  rendered  against 
Ibe  city,  the  rourt  said  Ip.  423  [803]) :  "Rob- 
bins  Is  not,  however,  estopped  from  showing 


through  bis  fault  the  accident  happened." 
But  In  that  case  tbe  liability  of  Ibe  city  rested 
on  actual  notice  of  the  defect  in  the  street,  and 
not  on  Implied  negligence  based  on  the  con- 
tinued existence  of  ine  defect  wblch  caused 
tbe  Injury  ;  therefore  tbe  essential  fact  on 
which  tbe  judgment  against  tbe  city  rested 
did  not.  as  a  legal  consequence,  ImplV  negli- 
gence on  tbe  part  of  Robblns.  Here,  of  course, 
a  different  state  of  fact  gives  rise  to  a  different 
legal  result.  Roehater  v.  Jfontgomtry,  73  N. 
Y765;  Carpenter  V.  Pier,  SO  Vt  81,  87;  Port 
Jenie  v.  First  Nat.  Bank,  M  N.  Y.  fiW. 

Tbe  error  wblch  It  is  asserted  tbe  trial  court 

committed  on  tbe  subject  of  the  broken  brit^ 

101  C.  8. 
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kt  tbe  ilde  of  tb«  gu  box,  and  lu  alleget)  con- 
liibutioD  to  the  accldcm,  maf  be  conceded 
wllhout  creallnK  caiue  for  reTeraal.  There 
was  no  evidcDce  leading,  either  1q  the  flrsl 
sci<OD  or  in  Ibis,  lo  show  actual  notice  to  the 
District  of  Ite  defective  brick,  nor  wm  Ihero 
eviilence  tending  to  show  the  exialeace  of  Ibe 
defect,  for  »uch  tenglh  of  time  as  to  Impute 
knowledge  ■nd  negllgeace  to  the  District 
One  or  the  other  of  these  conditions  being 
ra<eDiial  to  estsblish  negligence  and  Iberebj 
render  the  District  liable  for  any  accident  to 
wblch  (he  broken  bricit  may  have  contributed, 
tt  follows  that  in  neither  of  tbe  actions  was 
there  any  evidence  which  would  have  sup- 
ported a  judKQient  against  the  District  because 
ol  tbe  defective  brick. 
Judgment  affirmed. 
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sale  K>  as  to  sell  all  (be  debtor^  property,  anil  tlM 
lerleH  vera  made  untleripeciaa  directions  ot  (IM 

attorney,  vtio  vas  the  Kile  bidder  at  tbe  soles  aad 
tbe  only  person  present  exoept  tbe  oflloer  COD- 
duotlns  the  sales.— especial  If  wbere  an  oiler  to 
redeem  the  property  by  pajmont  of  more  tbao 
was  due  bas  been  rerused. 

L  One  of  a  firm  ot  attDroeya  wbo  bas  acquired  aa 
Interest  In  the  property  under  a  purchase  on  exe- 
cution sales,  (iBUdulenlly  made  by  bis  partner. 
cannot  set  up  the  title  thereby  aoguL-ed  and  at 
the  same  time  repudlste  hie  partner's  act4  In  tbe 
acquisition  thereof. 

&  The  expiration  ol  the  slatulorr  period  tor  re- 
demption Irom  a  nieof  land  under  eieeullon 
dues  not  bara  suit  In  equity  to  annul  the  isle  and 
a  deed  made  thereon,  because  of  the  (rauduleDt 
ooniluot  ot  plalDtm's  attorneys,  who  purchased 
at  tbe  sale,  where  tbey  lulled  the  debtor  Into  falsa 
security  by  assuranoes  of  permlsston  to  redeem 
Irruapectlve  o(  the  siaiute.  althouith  tbeae  were 
not  In  vrltlncand  were  mads  without  oo 
Uon. 

fNo.  458.] 


JOHN  M.  YOUNO. 

(8«(  &  C.  Keporter-s  Bd.  3B4-34e.) 
Whm  jadieial  »aU'  may  be  eaneeM  for  fraud 


L  Execution  sales  of  real  pmperty.  made  for 
BTOBBly  Inadequate  prices,  may  be  canceled  where 
tbe  properly  was  purohased  by  one  ot  the  plaln- 
tl IT'S  attorneys,  and  the  sales  were  made  In  pur- 
suance ot  a  plan  toobtain  tbe  property  by  gucoen- 
Ire  sales  of  different  parts  thereof  for  (he  least 
possible  sum,  leaving  a  balanoe  due  after  each 

NOTE.-AI  10  v)i«ii  exeeMlonmaji  Issue  agalTut 
Indirlduat  property  of  adminlMralnr  nr  e^aulnr  for 
acbU  of  deetnied.  see  not«  to  Dickson  v.  WllHn- 


0  (HIM  eAoinrfno  erempftoni 


a  Gona   i 


eon-(l(ultonaIltu  of-  see 

ti-.nt. 

jli  to  cancelation  of  a  deed  or  a  cnnlniet  <n  e^udu 
for  fraud,  concealnunl,  or  int»repr«<n(a(ton,  see 
pole  to  Neblelt  v.  Macfarlnnd,  £S;  4Tt. 

At  totchat  are  fraMdulenl  eonvniance/:  tnlien  vyUI; 
irhcn  Dolunlarv  eotitvvnnco  are  valid:  uhtii  pofd.— 
see  note  to  Gsylord  v.  Kelsbsw,  17:  SIZ. 

Attotnndcguaci/of  price.to  Imptnch  or  itt  aiide 
talt.  see  note  to  Erwlo  >.  Parham.  IS;  SGS. 

At  to  tiotB  far  fallare  of  lOle  w  de/«n«  lo  oelton 
/or  purchase  vrtce,— see  note  to  Oreonleafv.  Cook, 
4:178. 

Jiidtctnl  soIm.  «A«n  icfll  be  $et  nMdt:  fraud,-  irrroa- 
tnrilu:  acrldeta:  mtatofce,"  Inodetfuaev  Of  price;  eftet 
of  TtTcnal  nf  tiidoTJteit;  jtiTiiillcllon. 

Judicial  sales  when  affected  with  fraud.  Irrefpi- 
larlty,  or  error,  or  wilful  disregard  ot  tbestatutory 
reKUlatlons  by  tbe  officer,  wbereby  the  rlgbli  of 
eltber  ot  Ibe  parties  Intertsted  are  seriously  af- 
fected, will  be  set  aside,  and  s  resale  ordered  of  the 
property.  Jarboe  v.  CoIvId.  i  Bush.  TO;  Kins  v. 
Plait,a?N.  T.lfiS;  Rhooemus  v.  Corwin.  «Oblo  St. 
MS:  Ropton  V.  Swan.  M  UtW.  615;  BlllearT  v. 
Thompson.  II  W.  Ta.  113;  Fli  v.  Loranper.  S)  Mlcb. 
1S»:  Hudson  r.  Uonin.  »  Tex.  US:  Fleming  v. 
Maddoi.  SO  leva.  2W:  Bwsld  v.  Coleman,  IS  Ind. 
M:  Kauttman  v.  Walker.  8  Hd.  UO. 

AmonR  the  causes  fur  wblcb  sales  have  most  of- 
ten been  set  aside  are  fraud,  accident,  and  mistake. 
Seaman  t,  Hlgglns,  t  N.  J.  Eq.  21 1.  H  Am.  Dec.  an, 
witbn. ~- 


ON  APPEAL  from  a  decree  of  tbe  Supreme 
Court  of  the  Territory  of  Utah  Hfllriiilnjt 
the  decree  of  (he  Dlslricl  Court  of  tbe  Third 
Judicial  District  of  that  Territory,  permlltlnt 
the  plaintifl.  Youn^,  to  redeem  certain  real 
property  In  Salt  Lake  City  from  execution 
sales,  and  otilering  tbe  defeudaulB,  AlUrt  T, 
Bcbroedcr  et  al.,  to  execiile  and  deliver  to 
pinintlff  a  deed  of  the  properly.  AMrmed, 
See  same  case  below,  10  Utah,  153. 


Conk 

Pa.  609;  Allen  V.  Clark,  39  Wis.  101. 

Where  the  complulnant  In  Ihe  nriitlnal  couae 
promised  to  notify  The  |>ctitloner,  who  was  Inter. 
Fated  In  the  property,  ot  tbe  time  and  place  of 
sale,  and  forgot  so  tn  do,  In  coniequence  whereof 
the  petitioner  did  not  attend,  and  the  property 
was  sacrificed,  such  sale  was  set  aside.  Pell  v, 
Vreeland.as  N.J.  Eq.a 

A  JudKTuent  creditor  who.  bv  t«uon  nf  theun- 
uiual  hour  at  which  an  execution  sale  ts  made  and 
the  Inclemency  ot  the  weather.  Is  prevented,  with- 
out laches  on  bis  part,  froi 


8  Int 


n  loB 


judRment  debtor,  whereby,  and  because  of  tew 
bidders  t)eln(r  pr<*ent,  the  property  sold  for  leas 
than  Its  value  and  lea  than  tbe  Judgment,  Is  ef)> 
tilled  In  equity  tu  have  the  sale  set  ailde.  Jobnaon 
T.  Crawl.  UTei.Gn;  Weir  v.  TrsTelen'  Ins.  CU.B2 
Kan.  SSS. 

Where,  on  Inquiry  at  tbe  offlce  ot  Ihe  sheriff  br 
theatiomey  of  a  defendant  In  an  executlnn.be  la 
Informed  by  a  deputy  Id  ehaiKe  of  Ibe  offlce  tliat 
the  sale  of  tbe  properly  levied  on.  conslstlnff  of 
three  hundred  and  thirty-three  shares  of  gto^k  In 
a  corporation,  will  take  plaoe  at  twelve  o'clock  on 
the  day  of  sale,  sad  suhsequently  tbe  sale  Is  nisds 
en  masse  St  ten  o'clock,  In  tbe  absence  of  tbe  defen- 
dant or  his  attorney,  snd  wlthout'thetr  koowlcilite, 
and  at  a  Breatsscrlflceof  tbe  value  ottbo  uropeny, 
such  sale  will  be  set  aside,  on  timely  application  on 
motion  ot  defendant,  American  Wine  Oo.  v. 
Bcholer.  SB  Mo.  4M. 

When  ■  purchaser  of  land  at  sheriffs  sole  Induces 
olhersaot  lobldand  thus  procures  Ibe  land  for  leas 
than  It  IS  worth  the  ssle  will  be  set  aside,  though 
theactlon  Is  not  Inatltuted  until  after  the  year  ot 
redemption  bas  expired.  Lynch  v.  Reese.  >Tlod.: 
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lendaals,  to  set  aside  and  cancel  certain  execu- 
tion Bales  o(  real  property  in  Sail  Lake  City  aa 
frniiduleut  and  Tola,  and  for  petmiaainn  to 
Tcdeem  from  such  salea,  n  otw  lib  aland  in  i;  the 
expiration  o[  tbe  stalutorj  lime  for  redemp 
Hon.  and  for  a  decree  compelliog  the  defeod- 
anla  lo  conrej  to  the  plalaliS  the  property 
meDtioDi'd.  upon  just  and  equitable  terms. 

The  materia]  facia  ia  tbe  case  were  that,  on 
March  S.  la9I.  Clark.  Eldredfl:e,  &  Co.,  a  cor- 
poralioD,  obtained  Judgment  b;  defaull  In  aajd 
court  anilnst  ibe  appellee,  Jobn  M.  Young, 
Henry  Goddard,  ana  George  Goddard  In  tbe 

Where  two  •oparatn  lot*,  of  the  value  of  (8.000. 
ate  lold  on  eieouclon  Inr  tW.  en  maw,  wltfanuc 
line  otTcrlna  them  leparalelr,  ■  oourt  □(  equity 
will  Interpoae,  If  Invoked  In  a  reHsonable  time,  and 
•et  the  sale  aalde.    Berrj  v.  Lovi.  10T  III.  BII. 

Where  the  land  sold  for  nne  furtlecb  of  Ita  rral 
value,  the  sale  waa  Hi  aside,  llt>eliit[aboHD  that  the 
nle  was  made  In  violation  of  an  usreemeot  be- 
tween the  debtor  and  oredltor  for  lodulnenoe,  and 
both  unltJDjr  In  proceedlOKa  to  get  It  aside. 
BuRbcs  V.  DuBcan,  tO  lex.  K. 

At  «□  aieou Hod  sale  the  defendant's  property 
was  bid  off  bj  Iheplalntlfl  at  an  inconBlderable 
•um.  In  pursuance  of  an  alleged  fraudulent  ar- 
laiiKeinenl  to  luppresB  competition  among- bidders. 
Held,  tn  an  action  tu  Imppacb  the  tltlo  acquired  bf 
plaintiff,  thstthe  sale  ibnuld  bn  set  aside  and  the 
parties  placed  <n  sroiu  qua.  without  prejudice  lo 
the  plalntis's  remedies  from  lapse  of  lime  alncethe 
Mle.    Curne  v.  t:iark,  W  N.  C.  6U. 

WhereanattachmpntaalGlamadewlcboutabond 
haviDR  been  rItcd  aod  coaflrmed,  tbe  decree 
MuOrmlDB  auob  aale  nlll  t>e  reversed  and  tbe  sale 
ietaalde.    Hall  v.  Lowlher.a!  W.  Va-RO. 

Ad  execution  saleol  real  property  wlU  not  be 
•et  aside  merely  tiecause  sold  tor  much  less  than 
la  real  value,  there  remaining  a  right  of  redemp. 
tlou  Biter  the  sale.  Nor  will  It  beset  aside  because 
the  tract  sold,  ttelnit  oomposed  of  parts  of  two  loii 
and  occupied  by  two  dwelling  houaea.  was  sold  as 
one  parcel.  It  beln«  determined  that  Id  taol  the 
property  consisted  of  but  one  traot  or  parcel  o( 
land.    Coolbaugb  v.  Roemer.  3S  Minn.  UR. 

Where  a  Judgment  Is  rendered  and  an  execution 
latued  aiialnst  Roalnr.  Coodb.  it  ia  not  sufficient  rea- 
ioa  lor  aetling  nsldi  a  rale  of  real  estate  made  on 

antlaahown  to  be  Buslna  Euho.  KubD  v.  Kil- 
mer, IS  Neb.  m. 

Delecla  In  the  advertlaement  of  tbe  sale  by  the 
sheriff,  and  Id  tbe  noUoe  givea  to  tbe  detendant  In 
■neculloD.  are  mere  Irreg-ularllles,  and  do  nolfura- 
lab  Rood  iirounda  tor  aetllng  aside  the  sale  without 
proof  of  consequent  Injury  to  the  party  complaln- 
InR.    Holly  V.  Han.  68  Ala.  m. 

Mere  Irregularity  In  making  a  Judlolel  aale,  when 
taken  in  connectlnn  with  gruea  Inadeijuacy  of  ooq. 
•Ideratlon,  will  not  alona,  aa  matter  of  law,  be  held 
a  sulficlcnt  ground  for  vacailnit  sucb  sale.  In  the 
Btcence  of  facts  showing  that  the  Irregularity  con- 
duced to  tbelnadequacy  of  theaum  bid.  Allen  V. 
FlereoD.  OOTei.  e04. 

In  Pennaylvanla,  after  a  aberlff's  sale  has  been 
conOrmed,  tbe  purobase  mooey  paid,  the  deed  ac- 
knowledged, recorded,  and  delivered  to  tbe  pui 
Chaaer  and  potseaslon  of  tbe  premises  taken  bybim, 
tbe  ooun  hai  do  power,  upon  a  rule  to  sbow  a 
(o  set  aside  tha  sale  aod  oompel  the  purchaser  W> 
722 


>um  or  (l,e7S.S«,  with  t30.n  casta.  Frank 
B.'Blepbeoa  aad  Albert  T.  Schroedci,  part- 
ners and  tbe  principal  defendants,  were  tha 
altoine; B  for  Clark,  Eldredge,  &  Co.  In  such 
action.  Tbe  plaintiff,  John  H.  Young,  waa 
tbe  onner  of  the  undivided  one  balF  of  iwo 
parcels  of  land  in  Bait  Lake  City,  and  plain- 
tiCTs  sister,  Ljdla  Y.  Merrill,  was  Ibe  uwni-r 
of  the  other  undivided  one  half  of  the  said 
parcels.  Tbcir  title  was  denied  from  the  will 
of  Ibeir  father,  and.  as  to  tbe  greater  part  of 
such  property,  was  subject  to  a  right  tn  Barab 
Hilton  )oung  and  Ann  Olive  Young  to  re- 
ceive each  one  fourth  of  the  money  arising 
from  ssid  properly  during  Ibeit  respcctiye 
lives. 

On  April  SB,  1881,  an  eiecuiion  was  fasited 
in  said  action  of  Clark,  Eldredge,  ib  Co. 
against  John  H  Young,  ditecling  the  marshal 

direr  up   tbe  deed    tn  be    canoeled.    Evans  v. 
laury.nspa.  8nh    Cooper  v.  Wilson.  M  Pa.  lOS, 
Id  Illinois,  after  tbe  derd  for  real  estate  sold  ua- 
er  eieoutlon  has  been   made,  the  oour 
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aside 


'as  Du  Judgment  o 
irt  had  no  Jurisdiction  to  render  tba 
Judameni.  Jenklna  v.  MerrlwDather.lOe  111.  tIT. 

The  Older  of  tbe  court  selling  aside  a  Judicial  nia 
without  notice  lotbe  lariles  lnt«reated  la  errone- 
ous.   Baker  v.  HhII,  »  Kan.  SIT. 

A  sale  of  land  uoderan  alias  writ  will  not  beset 
salde  ss  void  merely  because  the  writ  was  Improvl- 
dently  Issued  by  the  clerk  without  the  plalatllTs 
order.    Johnaos  r.  Murray.  IIS  Tnd.  IH. 

The  doctrine  of  eaioppel  will  often  prevent  a 
party  from  having  a  Bale  set  aside  wberefae  baa  ac- 
quiesced therein,  delayed  loo  long,  or  received  the 
'   meats  thereof.    Wstet  V.  HaBklDa.eS  Tei.118. 

Here  iDudequacyof  price  Is  not  of  itself  aulBclent 
use.  In  an  ordinary  case,  for  BCtttng  aside  tba 
aale.  Brlttlo  v.  Handy.iO  Ark.  381.nAm.Dec.(0T: 
Parker  v.  Olenn,  T!  Oa.  S3J;  Beckwlib  v.  King* 
Mountain  MIn.  Co.  OT  N.  a  lUi  Bunt  v.  Ftsber,  M 
Ted.  Rep.  HH,  and  note 

A  aherllTsaale  on  execution  of  real  estate  of  tha 
allescd  value  of  IB.  400.  aubjeot  to  a  mortgage  of 
%L  000.  for  tbe  sum  of  $»■  wUl  not  be  set  aside 
merely  on  the  grouod  of  Inadequacy  ol  prioe. 
Kerr  v,  Haventlck.  M  Ind.  ITS.  So  taeld  where  IW 
was  bid  for  properly  worth  jeOO.  Bowles  V.  Barvey, 
20  Ind.  m.  89  Am,  Deo.  815;  Holly  T.  Bam.  K  Akt. 

as. 

Gross  Inadequacy  of  price  has  t>een  treated  aa> 
bad«e  of  fraud,  and,  when  coupled  wltb  other  sus- 
picious otrcuDisiaDoea,  may  be  auffldent  cause  for 
aetllngnBldetbeaale.  Flstierv.Bbe1ver.53  Wl8.4Mi 
Amc9v.01lmore.SG  Ho.  K3T:  Fuller  v.  Brewster.lll 
Md,aig.aeUAppereon  v.[turgelt.88Ark.S88:BteveM 
V.  Dlllman.  as  111.  2S3:  Loring  v.  Dunning.  IS  Fla. 
110;  Kloepplng  v,  Slellmaoher.  11  S.  3.  Eq.  89: 
Flelober  v,  McQIll.  110  Ind.  SOS;  Cubbave  v.  Fnnk- 
lio.  ta  Mo.  884:  Morris  v.  Robey,  TS  III,  482:  Pearson 
V.  Hudson,  m  Tei.  35!:  Lee  v.  Darta,  18  Ala.  S18: 
Beckwilh  V.  Kings  Mountain  Mln,  Co.  ST  M.  C  UC 

Inadequacy  of  prloe  Is  not  sulScleDt  per  aa  to  sM 
aside  a  sale,  unless  It  la  so  groes  ss,  when  comhlaeil 
with  other  clrcumslanoea.  to  amount  to  fraud:  but 
If  Ittw  great.  It  laof  IraeK  a  strong  clrcuniatanoe. 
to  evidence  fraud.    Parker  v.  Olenn,  TS  Oa.  MT. 

Where  an  order  of  sale  la  inued  without  the  au- 
thority or  knowledge  of  the  Judgment  creditor  or 
any  of  bis  attorneys,  and  tbe  creditor  baa  do 
knowledge  of  tbe  day  of  sale,  and  the  attorneys  of 
tbe  creditor  testify  they  had  uo  notloe  thereof .  and 
tbe  altorneya  are  not  preeent  at  the  aale.  aod  ib« 
real  estate  ta  bid  in  by  one  of  the  Judsmentdebtois 
under  tba  direction  ol  his  wife,  for  and  la  ber 
Kl  IJ.8. 
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ttf  Uu  UDlted  Btatei,  If  nilBcient   penooal 

Eperlj  could  not  be  lound  lo  aalUfy  llie 
gmeot,  to  leTjr  upoD  tbe  real  eitate  belong- 
In  ToUDg  and  bis  codefendanu  ia  iuch 
AcifoD;  Bad  OD  Haj  7,  18S1,  tbe  monbal  gave 
notice  ibat  bo  ailacbed  *ud  levied  od  all  ibe 
-ich:  Hie,  claim,  and  loiereat  or  tbe  tald 
rfUDD  H.  Young  and  hla  codefcDdanla  Id  aad 
lo  that  parcel  of  land  described  as  beEianlnK 
lOl  feet  Qortb,  and  801  feet  east  of  tbe  S  W. 
comer  of  lot  2.  block  70,  plat  "A,"  lialt  Lake 
Cltf  survey,  and  ruDnini;  iheoce  cast  16^  feet, 
IbcDce  north  28  feet.  tbeniM  nest  ISt  feel, 
Ibencc  (outh  38  feet  to  tbe  place  of  begluDlDg; 
and  also  OD  tbat  part  of  the  same  lot  dercrl  bed  as 
begioniDK  SSi  feet  went  from  the  9.  E.  corner 
of  Ibe  said  lot.  runoine  theace  neat  3S  feet, 
336JltaeDc«  oortb  0lii*feet.  theoce  east  33  feet. 


tbenceioulb  S6|feet  to  Ibeplaceof  boglDDlDXi 
and  alra  on  a  part  of  lot  1^,  block  8,  S-acn 
plat  "A,"  Big  Field  surrey. 

Afterwards,  on  Jul;  SC,  IgSl,  tbe  manbal 
certified  that  he  baa  Suld  the  property  de- 
scribed la  tbe  notice  to  Johti  Clark,  and. 
ileductlDK  bis  rommissiODS  and  expiiisei  o{ 
sale,  paid  the  baluocc  realized  upon  said  sale, 
nit.,  |962.!ie.  to  the  attorneji  of  Clark,  El- 
dredgc,  &  Co.,  aod  further  returocd  that  there 
was  still  due  aod  unpaid  on  aald  JudKnieDt  Ibe 
sum  of  $386.90.  Tbe  John  Clark  mentioaed 
in  the  return  was  a  dirprtor  and  Ihe  principal 
■tocbbolder  of  Clark,  Eldrcdge.  A  Co  AfEer- 
wards,  on  July  38,  an  sllas  execution  Issued 
from  Ibe  said  court  in  such  actiou  for  tbe  full 
sum  of  $l,eT».8e.  and  |30.50  cnsia,  bf  ylrtue 
of  wbicb  the  marshal  levied  upon  a  certain 


name,  at  a  tiromJj  inadequate  prloe,  the  dIsCi 
court  li  Juatlfled  !□  lettlas  tbe  sale  aside.    Weir 
*.  Travelers'  Tos.  Co.  3S  Kan.  326. 
If  Ibe  taadequaof  nf  prloe  at  a  sale  on 

addllloD  10  gram  tnadequao;,  the  purobaser  baa 
beeo  ruiliy  of  unCslrDesaorhaa  talceii  anr  undue 
advantage,  orif  ttie  owaerot  [he  property  or  the 
party  Intereated  In  It  has  been  tor  any  other  reason 
mtsiead  or  surprised,  then  the  sale  «lll  be  renrded 
as  fraudulent  an<l  void,  and  tbe  party  Injured  will 
bepermltted  to  redeem  the  property  sold,  Qralfam 
V.  Bur|[«i,  Iir  n.  &.  180  129:  BSO.'. 

Where  real  eatate  U  sold  at  sherllTa  nle,  a  few 
minutes  prior  en  tbe  time  at  which  the  sale  was  ad- 
vertised to  take  place,  and  at  a  gronly  Inadequate 
price,  tbe  sale  may  he  set  aside  on  motion  erf  the 
defi^ndant.    Plckettv.  Pickett,  Bl  Kan.  727. 

Any  party  Id  Iniereat.  usually  the  plaintiff,  the 
defendant,  or  the  purchaser,  may  have  the  sale 
vacated  lor  good  cause  when  he  has  been  preju- 
diced theretiy.  But  a  stranjrcr  In  Interest  who  Is 
noi  injuriously  atfectsd  by  the  sale  cannot  bare  II 
TSCBled.  Freem.  Eiecullona.  I  BDSj  Gslbreath  v. 
DrouRht,  f9  Kan.  711;  Craiena  v.  Wllma,  48  Tex. 
3U:  doited  Stalei  v.  Vesul.  IS  Fed.  Bep.M  Re 
Gilmer.  SI  La.  Ann.  D69;  Laird  v.  Udid.  t  Pao.  I.  J. 
tTl;  aiBMell  V.  Wilson.  IWash.  C  C  SB. 

One  who  seeks  to  set  aside  a  sale  should  act 
promptly,  lest  Innocent  parties  should  aoqulre 
r1«bt«.or  beebould  be  deemed  to  have  acq uleaoed 
tberein.  Vauduyno  v.  Vanduyne.  M  N.  J.  Eq.Ui 
CunnlDtrham  v.  Felker.  a  fowa.  IIT;  Lyoo  v.  Brun- 
•OD,  (It  Ulcb.  IH:  Ontral  F.  R  Co.  v.  Creed.  70  C^l. 
491;  CowBD  I.  Bapp,  81  Ala.  SK;  Raymond  v.  Paiill. 
n  Wis.  fiSt:  Jenkins  v.  HerHweather,  106  III.  W, 
iQgram  v.  Belk,  S  Strobta.  L.  SOJ.  47  Am.  Dec,  SOI; 
Stewart  V.  MarehalL  *  G.  Oreeoe.  T5. 

And  notice  of  the  motion  or  proceed  I  n(t  to  vacate 
a  sole  should  t>e  Klveu  lo  all  purtlea  In  lolerest. 
Wright  v.I;ectalre.S  Iowa.  t4l:  (lebom  v.  Cloud, 
n  Iowa.  198:  Lyster  v.  Drcwer.  18  Iowa.  Wlj  Btark 
V.  Mitchell.  I  A.  K.  Marsh,  IS:  Wllllnnu  v.  Cum- 
mins. 4  J.  J.  Harsh,  <B7:  Toler  v.  Ayrea,  1  Tei.  398: 
UcKlnopy  v.  Jones.  7Tei.  BSS.  (8  Am.  Dec.83:  Bchib 
T.  I«w,  7  Ul.  281:  Baker  v.  HaU.  Zt  Kao.  BIT;  Cllne 
V.  Qreen,  1  Blackt.  fiS;  State  Bank  v.  Marsh,  10  Ark. 

Void  prooeas  coofen  no  tight  on  an  olllcer  to 
•ell  property:  and  all  acts  done  under  It  areabsn- 
lule  nullities.  Mllcbell  v.  BL  Haient,  71  U.  S.  4 
Wall.  287  aS:  326);  Oantly  v.  Bwlng.  44  C-  8.  8  How. 
W7ill:7Wi. 

A  decree  which  Is  Interlocutory,  lo  which  no  au- 
thority Is  given  to  sell  until  a  commisaluner  had 
reported  and  the  court  had  passed  on  Ibe  report. 
doesnotautborlie  asale.  Gray  v.  Brignardello,  66 
C.S.  1  WBlLflC7<lT:8a3j. 

Apnrcbaaeratajudlclalsaledoes  not  acquire  a 
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good  title  unless  tbe  formsllttes  prescribed  by  law 
for  the  alienation  of  property  were  oinervrd, 
Oalnea  v.  Lizards.  73  D.  a  8  Wall.  710  aS:  tm;  Brwln 
V.  Lowry.  4Hr.  B.  7Ho«,  17S(lX:eUI. 

Mere  Inadequacy  of  Drloe  doea  not  of  ItaeK  make 
void  a  purchase  at  a  Judicial  sale,  or  lumlsb  a 
■utBclent  rntson  f  or  dtimlssloft  a  trill  In  onanoerr 
baaed  onsuofapurabaae.  Brwln  v.  Farliain,SBD.B, 
12  How.  197(13:  aeSl. 

A  tenant  of  property  who  bousbt  it  at  a  judldal 
sale  for  a  trifle.  In  Ihe  absenoe  Of  bis  landlord,  tv 
unfair  praoi Ices  wblch  prevented  persons  from  bid- 
ding, may  be  compelled  Id  equity  to  reeonvey  to 
bis  landlord.  Owks v.Iiard,74  B.  8.  7  Wall.  BW 
|I9:  mj. 

A  bonsflde  purohaserof  land  undera  rale  made 
without  authority  la  not  prutcoted.  WllliamsoD 
V.  Irish  Presljyirrian  Congregation.  mr.a.SHuw, 
S«  lU:  laui;  GauUy  v.  Swing.  44  C.  8.  8  How.  TOT 
(tl:7M<:  tVilliamsoo  v.  Ball.4BC.B.B  Uow.SOBiI): 
tawi:  Qalnea  v.  New  Orleans,  78  U.  8.  6  Wall. 
612  II B:  950i. 

In  Judicial  sales  tbereli  no  warranty,  exnrcaa  or 
Implied.  Tbe  Monte  Allegre.  IS  U.S.9  Wbeau  6M 
(6: 174);  Waplea  v.  United  Btatei,  110  TJ.  6.  lOO  (Os 
SKI. 

Re veml  of  tbe  Judgment  does  not  aSect  a  piir- 

bsserata  sals  under  It,  not  a  party  to  the  suit. 

McOoon  V.  Boatea,  TBU.  B.V  Wall.  88(19:  Hi':  Giay 
V.  Brlgnardello,  «B  U.  S.  i  Wall.  SfT  |I7:  Oe8>. 

A  Judicial  sale  and  title  acquired  thereunder,  un- 
der proceedings  ofa  court  of  oompeient  JurlMUo- 
lion,  cannot  bequestlnned  ccUatemlly,  except  for 
fraud  lo  which  (he  purobaier  Is  i>art1c1panl.  Qilf- 
flthv.  Bogeri,UU.S.UHow.lWil6:30Tl:  Orlinioa 
V.  ABtor.43  U-B.C  How. 619(11:  IS3|. 

If  there  la  a  total  want  of  Juiisdlotlon.  the  pro- 
ceedings arevold  aodamerenulllly.andooiiferno 
right,  and  nSord  no  Justltlctitlon,  and  may  be  ra- 
"wben    collaterally     drawn    In     question. 
K>n  V.  Tolmle.    (7  [J.  S.  !  Pet.  1S7  il:  Ml); 
Voortieea  v.  Jackson.  St  O.  S.  10  Pet.  4iS  (9:  4Sai. 

A  sale  under  exeoullon  without  notlUDation  to 
defrndant,  at  hla  right  of  exemption  u  tbe  head 
of  a  family,  tiiay  be  vacated  In  Missouri  even  after 
tbe  elocution  of  a  deed  to  the  purchaser.  FInke  v. 
Crillg.  S7  Ho.  App.  308. 

A  sale  of  real  property  nnder  foreclosuie  of  a 
nortgage  will  not  t>eset  aside  on  the  ground  of  li^ 
tde<iuacy  of  price.  In  tbe  abaence  of  any  avallaUa 
aMuranoelhat  a  higher  and  better  price  will  be  re- 
atlied  by  tbe  propoeed  sale  of  property.  FIdelltr 
Ins.  T.  &  S.  D.  Co.  V.  Byrnes.  166  Pa.  4W. 

A  Judicial  sale  is  properly  set  aside  upon  applloa- 
tlon  promptly  made  by  a  morlgaeee.ahowtngirrosa 
Inadequacy  of  price  and  a  mistaken  belief  that  his 
Ilea  would  not  be  altecled,  accompanied  by  an  oDer 
to  bid  a  substantial  Inoreaae.  PhUlipa  v.  Wllaon. 
164  Ps-asa 
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othrr  parcel  of  tbe  ume  lot  deKribed  m  be- 1  Ibne  Mveral  judicial  ules  to  pay  «  Judgmaat 

f  Itiiiing  Mi  feet  weal  of  tbe  N.  E.  comer  of  of  Itltle  more  tbaa  $1,700. 
Mid  lot  S,  ruDDing  thence  west  4Si  feet,  tbeoce  Wbile  mere  [nBdequacf  of  price  bu  rarelT 
loutb  20  rods,  tbence  eaat  T8i  feet,  thence  norlh  been  held  ■sufficient  fn  Itself  to  Juatif;  set  [33V 
90}  feet,  tbence  east  811  'eet,  thence  north  41^  |  ting  aside  a  Judicial  »a1e  of  properly,  eouna  «r» 
feel,  (hence  weat  16}  feet,  tbence  noith  148t  |  noteiow  to  seize  upon  other  drcutnatancet  In- 
feel.  tbenre  weat  48  feet,  tbence  Dortb  49)  feet  peacbing  the  fairoew  of  tbe  transaction,  aa  k 
to  the  place  of  beginning:  and  on  Aupual  25  cause  for  vacating  it,  eapeciallj  If  Ihe  lnad«- 
tbe  maribal  returned  Ibat  be  bad  sold  these  !  quacy  be  so  gross  as  to  shock  (be  conscience, 
premiiws  to  tlie  defendants  Stephens  and  I  It  tbe  sale  has  been  attended  by  any  Irregu- 
Sciiroeder  for  ibe  sum  of  $838.70,  and  further  Urily,  as  If  several  lots  bare  been  aold  In  bulk 
certified  that  tbe  judgment  obtained  by  said  where  they  should  haTe  twen  sold  separateiy, 
corporation  vas  Hill  uttaatlafled  to  the  eitent  or  sold  In  aucb  manner  that  Ibelr  full  value 
of  (100.  I  could  not  be  realized:  If  bidders  have  been 

On  September  80  aald  marshal  made  a  fur- .  kept  away;  if  any  undue  advaotage  ba*  been 
tber  return  tolbelastmenlioiied  writ,  in  which  '  taken  to  the  prejudice  of  the  owner  of  lh« 
be  cerliflcd  that  he  sold  all  of  lot  13,  block  8,  property,  or  he  has  been  lulled  into  a  falw 
S-acre  plat  "A,"  Big  Field  survey,  situate  tn  security;  or.  If  Ibe  sale  has  been  collusivelv, 
Ijall  Lake  county,  and  also  a  certain  parcel  of  i  or  In  any  other  manner,  conducted  for  tbe 
land  described  aa  beginning  89  feet  east  and  81  benefll  of  the  purchaser,  and  Ifce  properly  ba» 
feel  north  of  the  S.  W.  corner  nf  said  lot  8.  been  sold  at  a  ereatly  inadequate  price, — Ibe 
running  tbence  north  209  feet,  Ibeoce  east  161  *>le  may  be  set  ni>lde,  and  the  owner  may  be 
*    ■     "  "'    """  •    -     -'  -  ■"■    pennlited  to  redeem. 


feet,  tlience  south  20S  feet,  thence  west  161 
feel  to  tbe  place  of  beginning,  to  Stephens  and 
Schroeder  for  the  sum  of  |186,  and  that,  de- 
ducting tbe  CMis  end  expenses  of  said  last 
lew.  amounting  to  $80,  paid  the  balance, 
9)68.  to  Ibe  attorneys  of  Cnark,  Eldredge,  & 
Co. ,  and  returned  said  writ  fully  sailsfieo. 

The  court  found  that  alt  thai  part  of  Inl  2  as 
8!17J  deacribed  In  *tlils  statement,  a  plat  of 
which  appeared  In  the  record,  constituted  a  sin- 
gle parcelof  land,  aud  should  liave  been  rei^anled 
and  treated Bsauch, and  not  as bein;  divided  ir'' 


Thus,  in  Bj/eri  r.  Surge'.  80  U.  8.  10  How, 
808  [lit:  070],  lands  to  Ibe  amount  of  14,000 
acres,  and  estimated  at  from  $40,000  to  4^70,- 
000  in  value,  were  sold  by  Ihe  sheriff  In  satjt- 
faclion  of  a  judgment  for  cost*  of  $39,  to  the 
attorney  for  the  successful  parly,  sod  con- 
veyed to  him  for  $9.81^.  The  sale  was  pro- 
nounced to  have  been  fraudulent  and  void, 
and  a  reconveyance  of  the  properly  wa*  de- 
creed. It  appeared  Ibat  the  owner  of  tbe 
property  hsd  no  knowledge  of  the  suit  until  he 


T  parcels,  and  that  tbe  first  par-  was  Informed  of  Ihe  sale  of  tbe  land;  that  tbe 
eel  aold  beiog  MH  by  28  feet  bad  no  Inftreas  or  attorney  for  the  successful  party,  tbe  defend- 
eftress,  and  thai  the  same  as  sold  would  neces-   ant,  aesumed   himself  tbe  power  li 


■arlly  be  sacrificed  on  inch  sale  on  account  of 
Its  location,  but  that  at  tbe  time  of  the  sale  of 
tbli  parcel  neither  Stephens  nor  Schroeder 
baJd  actual  knowledge  of  any  other  realty 
owned  by  plsinliff. 

Tbe  other  material  facta  are  stated  In  the 
opinion  of  the  court. 

Before  tbe  case  was  called  for  argument,  the 
■ult  was  settled  so  far  aa  ibe  defendanta 
Stephens  and  his  wife  were  concerned,  leav- 
ing Schroeder  and  his  wife  sole  defendants. 
Tbe  ca.se  coming  on  lo  be  beard  upon  plead- 
ings and  proofs,  tbe  district  court  made  a 
decree  permitting  the  plaintiff  Toung  to  re- 
deem tbe  property  upciu  paying  to  tbe  defeod- 
ants  tbe  turn  of  $728.23,  Ie8!>  certain  costs,  hut 
subject  10  oae  half  of  a  mortgage  ezeculed  by 
the  defendants,  who  were  ordered  to  execute 
and  deliver  to  plainlMT  a  deed  of  tbe  property. 
From  Ibis  decree  an  appeal  was  taken  to  the 
aupreme  court  of  Ihe  territory,  which  affirmed 
the  decree  of  Ihe  district  court,  whereupon 
appcllsnis  prayed  and  were  flowed  an  appeal 
to  this  conn. 

Mfurt,  A.  T.  Sckroeder  and  Jfts.  B. 
Edmonds  for  appellanlB. 

Mr.  Pulcy  t.  WiUiftma  for  epp«lle<L 

Mr.  JiiiHei  Brown  delivered  tbe  opinion  of 
tbe  couri: 

Plaintiff  relies  mainly  for  a  decree  In  this 
case  upon  the  fact  that  his  Interest  in  Ibe 
property  in  question,  which  tbe  trial  court 
found  to  be  worth  $26,000,  was  sacrificed  at 


.  _...  tbe  right  of  selecting  tbe  final  process, 
of  prescribing  the  description  and  qtiantity  of 
tbe  properly  which  he  choee  lo  have  seized  in 
satisfaction,  of  directing  Ibe  sheriff  as  lo  tbe 
various  steps  to  be  taken  by  him,  and  o(  be- 
coming [be  purchaser  himself  for  tbe  petty 
sum  of  $9,314.  or  this  proceeding,  Mr.  Jut- 
tie€  Daniel  in  delivering  the  opitiioa  of  lb* 
court  remarks:  'Such  la  tbe  bietorj-  of  a 
transaction  which  the  appellant  asks  of  thia 
couri  to  aaQCtioD;  and  It  seems  pertinent  here 
to  Inquire  under  what  system  of  civil  polity, 
under  what  code  of  law  or  ethics,  a  traoeac- 
tlon  like  that  disclosed  by  the  record  in  tLla 
case  can  be  excused,  or  even  palliated," 

In  Orafam  v.  Burgeu.  1 17  U.  B.  180  [29:8801, 
two  judgment  •creditors  became  tbe  pur.  [33v 
chasers  for  about  $1S0  of  unencumbered  prop- 
erty worth  at  least  $10,000,  although  tbe  judg- 
ment debtor  bad  $3,000  worth  of  furniture  and 
personal  property  in  tbe  house  subject  to  levy. 
During  the  temporary  absence  of  tbe  oom- 
plalnanl.  Ibe  defendants  entered  upon  the 
premises,  broke  Into  tbe  bouse  and  took  poe- 
session  of  It  on  bebalf  of  tbe  purchasers,  re- 
moved tbe  furniture  and  other  personal  prop- 
erty. Including  tbe  wearing  apparel  of  tbe 
complainant,  took  poaseRsion  of  ber  personal 
correspondence  and  papers  and  tbe  sum  of 
$170  in  money,  and  still  retained  posaeaaloo  of 
the  property  at  tbe  lime  of  the  filing  of  tbe 
bill.  The  court  found  that  Ihe  comptaloani 
was  Ignorant  of  the  issue  of  tbe  ezeculion  or 
of  the  sale  of  tbe  property,  that  the  purchaaen 
knew  that  abe  was  unconsdooa  of  ft,  and  en- 
deavored lo  keep  ber  ao,  mad  took  an  Ineqniia- 
111  V.  8. 
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Ion  of  il.  In  reply  to  the  argumeni 
proceedlDgt  were  tegulsr,  Jfr.  Jvttia  Bradley 
obMtred:  "It  fs  loaieled  Lbst  tfae  proreedingi 
were  all  conducted  accordloe  to  tbe  fornii  of 
kw.  Very  likely.  Borne  of  ibe  most  atrodoua 
inudB  are  commllled  In  that  way.  Indeed. 
the  inhaler  tbe  fraud  Intended,  the  mote  par- 
ticular the  partlea  to  tt  often  are  to  proceed  ac- 
conliDg  to  tbe  strictest  forma  of  law."  Tbe 
court  commented  moat  aeverely  upon  tbe  con- 
duct of  tbe  purcbaaera,  and  found  no  difflcully 
in  selling  ailde  tbe  aale,  altbougli  tour  mem- 
bera  of  the  court  dissented  upon  tlie  sround 
Ibat  Ibe  complainant  bad  failM  Id  ber  duty  to 
redeem  from  tbe  sale  wiibin  tbe  time  limited 
by  Iftw. 

In  BowHl  T.  Baker.  <  Jobna.  Cb.  118,  a 
farm  worib  (2.000  was  aold  under  a  Judgment 
and  eieculiou,  on  wbicb  not  more  ili>in  $S0 
were  due,  to  tbe  altnrney  of  tbe  plniotiff,  wbo 
Kilended  tbe  abenff'a  sale,  for  $10.  Tbe  sale 
wae  heid  upon  a  ilormr  day.  when  no  person 
but  the  attorney  and  the  deputy  sheriff  were 
presect,  and  it  wu  betd  that  tbese  facta,  con- 
necied  with  the  gross  inadequacy  of  price, 
were  aufBrlent  to  aulboiize  tbe  purchaser  to 
be  beld  a»  trustee  for  tbe  respective  iDteresia 
of  tbe  pnrties  to  the  eieculion.  and  tbe  bidder 
wai  allowed  to  redeem  on  equitable  terms,  A 
laree  number  of  other  cases  are  also  cited  by  Mr. 
340]i/u<(iMBradleyin  his'opinioninOrnjfam 
T.  Burgai.  and  the  Renrral  proposition  laid 
down,  aa  above  stated,  that  if,  in  addition  to 
Inadequacy  of  price,  Ibera  be  other  circum 
atances  t browing  a  shadow  upon  the  fairness 
of  the  transaction,  tbe  Judgment  debtor  will 
be  allowed  to  redeem. 

There  are  oiber  facts  In  Ibis  case  than  tbe 
grossly  inadequaie  price  realized  for  this  prop- 
erty that  afloid  ample  jusliflcatlon  for  tbe  ac 
tion  of  Ibe  court  below  in  permitting  tbe 
plaintiff  to  redeem  upon  equitable  lerma,  and 
ordering  a  reconrey ance  of  tbe  properly. 

1.  The  property  was  sold  to  Stephens  and 
Schroeder,  who  had  acted  as  attorneys  for  tbe 
Judgment  creditor  Ihrouebout  ibe  entire  trans 
action,  and  bad  been  fully  paid  by  tbe  corpo- 
ration for  their  serTlces,  Id  this  connection 
the  trial  court  further  found  that  Stepliens 
furnished  tbe  officer  a  description  of  Ibe  prop- 
erly to  be  levied  upon  and  sold,  and  that  he 
accordingly  did  levy  upon  and  sail  as  he  was 
directed  by  Blephena  according  to  sucb  de- 
acnptlon.  Add  to  this  tbe  further  finding 
that  at  neither  of  Ibr  sates  was  there  any  other 
bidder  and  no  other  person  present  tban 
Stephens  and  the  officer  conducting  Ibe  sales, 
and  we  can  readily  appreciate  how  inevitable 
It  was  that  the  property  should  be  sncritlced. 
Altbougb  there  is  no  general  rule  that  an  attor- 
ney may  not  purchase  at  an  execution  sale, 
provitied  II  be  not  done  to  the  prejudice  of  bis 
own  clients  (Pacific  R.  Co.  t.  KtUhMtn,  101  U. 
B.  S89.  SCO  [2fi:  S83.  937]).  sucb  purchase  in 
Itself  Is  calculated  to  throw  a  doubt  upon  the 
faimeH  of  tbe  aale,  and  as  is  quaintly  said  of 
■ucb  aalcs  by  the  court  of  appeals  of  Keniiicky 
In  Hoadl  v.  MeCrtery.  7  Dana,  388:  "Putilic 
policvaodtheanalogiesof  law  require  that  tliey 
should  be  considered  pertaan  in  tbe  twillghl 
between  legal  fraud  and  fairness,  siid  should 
be  deemed  fratidulent,  or  Id  trust  for  tbe 
161  V,». 


debtor, upon  slight  additionnl  facta."  See  ako 
HaU  T.  Ballet,  1  Cox,  Ch,  184;  Jonei  v.  Mitr- 
tin.  M  Tex.  67;  Blwri  v.  Surgfl.  60  U.  S.  19 
How.  xm  [15:  670|:  /ItisAl  v.  Tobin.  7  T.  B. 
Mod.  612.  18  Am.  Dec.  219. 

3.  Tbealias  execution  of  July  i8  was  not  enly 
issued  for  tbe  full  amount  of  Uieorigtaal  judg- 
ment ,$  1 ,  STR.  SSand  |80.  SO  costs,  witho  ut  d  ed  uct- 
Ing  9962.86.  realised  upon  the  first  *eie- [341 
cution,  but  under  It  tbe  marahal  aold,  under 
the  direction*  of  Stephens  and  Bcbroeder, 
property  for  an  amount  In  excels  of  tha 
amount  remaining  unpaid  on  tbe  Judgment, 
and  collected  Ibe  excess  and  paid  it  over  to 
Stephens  and  Schroeder.  who  retained  it.  Id 
ihia  connectioD  tbe  trial  court  made  tbe  follow- 
ing finding:  "At  tbe  time  of  tbe  last  aale,  ID 
wit,  September  80,  1891.  there  wa«  a  balance 
due  Clark,  Eidredge.  &  Co.  of  only  92.').57. 
and  tbeir  Judgment  bad  been  satisfied  except 
said  sum,  and  to  satisfy  said  balance  property 
was  aold  asaforesnld,  amounting  In  all  to  9180, 
$106  of  wblcb  was  paid  by  the  United  btalM 
marshal  to  aaid  Stephens  and  Schroeder." 
Upon  no  theory  were  tbe  Judgment  credflon 
entitled  to  any  more  tban  the  amount  of  tbdr 
clnim.  and  if,  as  mny  aome times  happen,  tbe 
property  be  sold  for  more  than  Ibe  amount  of 
the  execution,  the  residue  should  be  returned 
to  the  Judgment  debtor. 

There  is  reason  for  aaying  that  Ibe  issue  of 
an  alias  execution  for  tbe  original  amount  of 
the  Judgment,  after  tbe  return  of  a  prior  exe- 
cution, satiiified  to  Ibe  amount  of  nearly  one 
half  of  sucb  Judgment,  the  sale  of  property 
thereunder  to  an  amount  more  tban  sufliiieol 
to  satisfy  the  amount  actually  due,  and  tha 
payment  of  tbe  excess  to  Ibe  plalnillTs  atior- 
nevs,  Invalidate  tbe  entire  proceedings— tb* 
rule  in  some  stales  being  Ibiit  a  levy  for  un 
amountexceedlnglbeamount  of  thejud)!menl. 
oribeamouotnctually  due  upon  theludgment, 
with  interest  and  costs,  is  rold.  9  Freem.  Ex- 
ecutions, §  881:  Glidden  v.  Chaie,  88  He.  SO. 
611  Am.  Dec.  690;  Pickett  v.  Bmkenridgf,  33 
Pick.  297.  33  Am.  Dec.  745;  Peek  y.  Tijfoi-},, 
S  N.  Y.  457;  UntUnpt  v.  Johnton.  1  Nev.  614; 
Patterton  v.  Cainenl,  8  A.  K.  Marab.  618.  18 
Am,  Dec.  208.  But,  however  this  may  be. 
there  can  be  no  doubt  that  this  alias  executtoo 
and  the  proceedings  thereunder  were  irregular 
so  far  as  Stephens  and  Schroeder  were  con- 
cerned, IhoiLgb  perhape  not  to  tbe  extent  of 
Invalidalinc  tbe  title  of  a  bona  fide  purchaier. 
Stead  V.  QmiM.  8  U,  8.  4  Cranch.  403  [i:  6001; 
Fn-eA  y.  Edw^nU.  80  U.  S  18  Wall.  606  [20: 
703];  Cjrcjrv.  </0net.  6  Wend.  B22,29  Am.  Dec 
645;  Tifrnan  t.  Wilton,  6  Johns.  Ch.  411.   . 

8.  Tbe  court  below  was  also  of  opinion  that 
the  property  of  the  debtor  was  sacrificed  by  tha 
manner  In  wbicb  tbe  sales  *were  made,  {342 
and  parliculnrly  by  the  successive  Bales  of  bis  In- 
terest in  dilTcrent  parts  of  lot  2,  block  70.  beld 
Incommon  with  bis Blster.Lydla  Y.Merrill, and 
that  a  proper  reeard  for  Lis  Interests  required 
that  bis  entire  right  to  tbe  whole  land  thus  beld 
in  common  should  bave  been  sold  at  one  time. 
This,  however,  raisea  a  quealion  as  to  which 
the  authorities  are  not  entirety  in  harmony, 
VIZ.,  whether  the  levy  upon  ibe  Interest  ot  a 
colenani,  in  a  specific  part,  deslgnaled  by 
metes  and  bounds,  of  a  certain  Inmer  quan- 
tity of  land,  is  valid.  In  view  of  tbe  other 
7» 
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these  sales,  wbicb,  laken  la  coDDecilon 
Uie  fuels  tbat  Lbe  defendant!)  were  tbe  stlor- 
nev^fo^  lbe  jud([inenl  credilorg,  (urniBbed  Ihe 
omcer  telllD);  Ltie  property  nitb  tbe  descrijitioa 
of  Ihe  pmiieriy  to  be  levied  upon  and  sold, 
Uld  became  (be  purcbasera  of  the  property 
elLher  directly  from  the  msrabal,  or  indirectly 
tbtougb  their  client  Clark,  nbich  is  In  iieell 
■ufficleat  lo  jiiEtiiy  the  actioa  of  tbe  court  be 
low  In  vacBling  the  sales  and  permilling  ibe 
plalDtift  to  redeem,  vit,,  that  "before  any  of 
aaid  properly  whs  sold ,  said  Stephens,  wbo  was 
the  aole  bidder  at  eftch  of  said  sales,  formed 
the  inleniinn  that,  regardless  of  the  vnlue  of 
the  various  pieces  of  property  lo  be  sold,  and 
that  were  sold,  he  would  leave  a  balance  itfter 
racb  sale,  so  ihai  all  of  tbe  plaiutiU's  property 
would  be  sold,  and  be  so  bid  at  lbe  various 
sales  as  to  acconiplieh,  and  did  accomplish, 
said  object  and  purpose,"  As  Slephens  nas 
appellant's  partner  In  the  practice  of  law,  and 
in  the  proeecution  of  the  claim  of  Clark,  El- 
dred^,  &,  Co.,  and  bought  tbe  property  In  tor 
himself  and  partner,  who  now  sets  up  title  in 
himself  by  virtue  of  such  purchHse,  it  is  cli 


ale  bis   ads  i 
irilb  the  acquisition  of  sucb  title. 

There  are  other  circumstances  also  found  by 
the  court  below,  wbicb,  taken  in  connection 
with  the  grossly  inadequate  price  paid,  render 
It  still  more  inequitable  that  purchasers  stand- 
ing in  lbe  position  of  the  di'fendaots  in  this  case 
34^31'sbould  insist  upon  the  letter  of  tbe  bar- 
gain, and  throw  something  more  than  a  mere 
doubt  upon  tbe  fairness  of  the  iransacllon. 
Before  the  time  bad  eipired  for  redcmptioo 
liiepbetis  and  Scbroeder  requested  the  collector 
of  taxes  of  that  county  to  alloiv  tbem  (o  bring 
suit  against  tbe  plaintiff  to  recover  the  taxes 
owing  by  bim  for  the  year  181*0.  on  the  part  of 
lot  2  de^rribed  In  tbe  complaint,  and  sgreed 
that.  If  the  collecior  so  conseeted,  they  would 
bring  the  suit,  and  make  lbe  colleciion  free  of 
cost  lo  the  collector, — an  arrangeirenl  which 
was  carried  out  according  to  Its  terms.  Oa 
April  10,  1692,  plalDlifT  offered  to  paydefecd- 
aots  tbe  full  amount  of  the  Judgment  obtained 
by  Ibem.  together  with  interest  at  the  rale  of 
1  per  cent  per  mootb.  and  also  to  liberally 
compensate  tbem  for  all  their  services  and 
trouble,  give  them  fl.OOO  besides  aa  alionus, 
and  pay  all  Iheir  advances  with  inleresl  It  they 
would  recoovey  lo  him,  wbicb  ihe  defendaois 
refused  to  do.  Of  a  similar  offer  and  refusal 
this  court  In  BO  U.  S.  19  How.  310.  311  [115:6731. 
Speaking  through  Mr.  J'liliee  Daniel  said: 
"Another  pregnant  proof  of  tbe  design  of  ihe 
tppellant  to  grasp  and  retsln  what  no  principle 
ofliberallly  or  equity  could  warrant  is  the 
fact,  clearly  eslRbiisbed,  of  bis  refusal  after 
tbe  sale  lo  accept  from  the  appellee,  for  the 
redemption  ot  his  lands  so  glaringly  sacrlSced, 
a  sum  of  money  considerably  exceedine  in 
amount  the  Judgmeat  tor  costs,  with  all  the 
expenses  incidental  to  tbe  carrylog  tbat  Judg- 
ment into  effect.  The  appellant,  by  bis  irreeu- 
lor  and  uncoDscientious  contrivances,  achieved 
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what  be  conceived  to  be  an  Immense  specula- 
tion, and  be  determined  to  avail  bimself  ot  It, 
regardless  ot  Its  iujustice  and  ruinous  eoiue- 
quencesto  tbe  appellee." 
About  the  same  tl-  -  ' 
norantof  the  fact  11 
Ihst  lbe  delendanta  had  a  deed  therefor.  In- 
formed the  detendant  Schroeder  thai  he  In- 
tended to  redeem  the  lot  from  a  sale  that  had 
been  made  for  the  taxes  of  1U91,  and  after- 
wards did  so  redeem  said  lot,  and  informed 
Schroeder  that  ll  bad  beea  done,  tbe  plainliB 
being  slllt  Ignorant  tbat  tbe  detendanta  held  a 
marehnl's  deed    for  It.     Again   on    April    2i, 

Elaintiff  being  still  ignorant  tbat  defendants 
eld  a  marshal's  deed  for  lot  12,  informed 
"Schroeder  that  be  intemled  to  redeem  [344 
said  lot  from  a  tax  sale  thai  had  lieen  made  there- 
of for  tbe  taxes  of  1890,  snd  did  Bubsequi'Otly  re- 
deem the  same,  and  Informed  Schroeder  of  the 
fact,  and  that  Schroeder  never  at  any  lime  in- 
formed him  thai  he  bad  obtained  a  deed  for  tbe 
lot.  The  court  further  found  thai  defetidanta 
purposelv  and  inlentlonally  taileil  to  inform  Ihe 
plain  tiff 'that  they  bad  a  title  to  Ihe  said  lot  at 
the  lime  lbe  plalntlfTwas  redeeming  tbe  tame 
from  lbe  tax  sales.  The  court  further  found 
tbat  the  said  attorneys,  in  violation  of  tbeir  duty 
to  obtain  the  highest  possible  price  tor  tb« 
property  while  acting  in  behalf  of  tbeir  clients, 
became  tbe  bidders  upon  said  properly,  and  so 
acted  as  to  obtain  the  same  for  tbe  least  possi- 
ble sum,  BO  as  to  salisfy  the  judgment,  and  at 
tbe  same  lime  to  sell  aft  the  property  belonging 
to  said  Young.  If  these  facta  be  not  sufficient 
lo  Justify  arescisaioQ  of  these  sales,  it  is  diffi- 
cult to  Imaeine  what  would  be  so  considered, 
4.  Defendant  relies  mainly  upon  tbe  fact  that 
tbe  statutory  periodof  redemption  was  allowed 
to  expire  before  this  bill  was  Died,  but  the  court 
below  found  in  Ihia  connection  that  before  the 
time  had  expired  to  redeem  the  property,  the 
plaintiff  was  told  by  tbe  defendant  Stephens 
tbat  be  would  notbe  pushed,  that  the  statutory 
lime  to  redeem  would  not  be  Insisted  upon, 
and  tbat  tbe  plaintiff  believed  and  relied  upon 
such  assurance.  Under  such  ciicumatancea 
tbe  courts  have  held  with  great  unanimity  tbat 
the  purchaser  is  estopped  lo  insist  upon  the 
statutory  period,  nol withstanding  Ihe  assur- 
ances were  not  in  writing  and  were  made  with- 
out consideration,  upon  the  ground  that  the 
debtor  was  lulled  into  a  false  security.  Gvinn 
V.  l^ceke.  1  Head,  110;  Coi'bt  v.  Little.  4  N. 
J.  Eq,  810,  40  Am,  Dec  207;  SrijJIn  t.  Cofft^. 
9B.  Mon.  4S2;  Martin  v.  .tfartin,  18  B.  Mon. 
8;  IMt  V.  Butt,  91  Ind.  306;  Tarntr  v.  King. 
2  Ircd.  Eq.  182,  88  Am.  Dec.  679;  Lueat  v. 
meM».  66  111,  41;  MeHaiin  v.  Schenek.  98 
Ind,  264.  In  Sovlliardv.  Pope,  9  B.  Mon.  361. 
264,  it  Is  said  that  "a  refusal  by  tbe  purcbaser 
to  accepl  tbe  money  and  permit  tbe  redemption 
to  be  made  within  the  lime  agreed  would  be  a 
fraud  upon  the  defendant  lo  execution,  and 
aulborize  an  application  by  bim  to  a  court  of 
equity  for  relief." 

'Probably,  If  a  motion  had  been  made  [34S 
In  theorigiiial  case  to  set  aside  Ibeaale  upon  tbe 
ground  of  mere  irregularities,  such  motion 
would  have  in  be  made  before  Ibe  atatuto^ 
period  tor  redemption  had  passed;  but  In  UiU 
class  of  ca^es.  where  fraudulent  conduct  Is  Im- 
puted to  the  parties  conducting  tbe  sale,  there 
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lis  coQCUrreot  jurisdiction oflCODrtotequilj, 
founiteil  upon  ill  general  right  [o  relieve  from 
tbe  consequences  of  fiaud,  accident,  or  mis 
take,  wblcb  ma;  be  eiercised,  uotwilbslaiid 
ins  lie  ilalutor;  period  for  redemption  has 
expired.  Ilia  evident  tbat.  wbere  a  sale  has 
cuimioated  Id  tlie  eTecuilon  and  delivery  of  a 
deed  10  Uie  purcbewr,  nbicti  is  oot  void  upoo 
lis  face,  or  a  mortgage  baa  been  put  upou  the 
propertv,  aa  in  this  case,  no  remedy  is  coto- 
plele  wbicb  does  not  go  to  the  caacelatloa  of 
such  deed,  and  the  complete  reiuvestmenl  of 
the  title  Id  the  plaintiff.  It  also  appears  from 
the  fiudings  that  appellant  has  received  renla 
from  Ibe  property,  tbat  various  sums  bad  been 
expended  for  laieBat)d  olber  purposes,  ibntnii 
accounting  naa  necessary  In  adjusting  the 
lights  of  the  parlies,  which  could  doe  be  effect- 
ually carried  on  in  a  court  of  Ian.  There  can 
lie  no  doubt  of  the  jurisdiction  of  a  court  of 
equilT  in  such  case  notnithstanditig  tbe  es- 
piratiDD  of  tbe  statutory  time  of  redemption. 
Qrafnm  v.  Burgeu.  117  U.  8.  ieO[2fl:  SSB]; 
Bliahl  T.  Tobm.  7  T.  B.  Mon.  813,  18  Am.  Dec. 
aifl;  Oag  V.  Uraham,  8  III,  485;  Morrii  t.  So- 
bev.  78  111.  462;  Fcrsu*  v.  WoadtfiarlA.  44  IIL 
S74:  BuiUn  t.  Dav-ou,  13S  III.  633;  Jenkint  v. 
HerriKtalher.  lOH  111.  B47;  BtaU  Bank  v.  No- 
Utiid.  13  Ark.  290. 

Tbe  appellant's  brief  deals  largely  nitb  crit- 
icisms upon  the  findings  aod  upon  tbe  admis- 
sioo  of  testimouy.  ivbicb  vie  do  not  feel  it 
necessary  tn  discuss,  as  they  do  not  involve  tbe 
merits  of  tbe  case,  nliich  rest  upon  Ibe  undis- 
puted facts.  It  would  be  a  reproacb  to  a  court 
of  equity,  if  It  could  not  lay  bold  of  such  a 
traouction  aa  tbis  Is  shown  to  be,  aod  svt  aside 
asnle  of  properlj  acquired  under  tbe  forms  of 
law  and  in  detlance  of  nalural  Justice. 

The  decree  t(f  ihe  eonrt  beioa  it  l^rtfort  of- 

346]R0BERT  M.  DOUGLAS.  R/.  in  Ett., 
ISAAC  WALLACE  kt  al. 
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I.  On  a  motion  to  dismiss  for  wsnt  of  Jurisdiction. 
or  Id  Hfflrin  upon  tbe  (iround  ttiat  the  writ  of  er- 
ror  WHS  sued  nuc  lor  deia;  mvrely.  where  tbe 
olnlm  ot  a  EMerat  qucfClon  la  not  bo  olearly  friv- 
olous as  to  nulhorlie  a  dlsmiasal.  suah  color  ror 
the  molloD  10  dlsmls;  authorizes  this  court  to 
priioeed  to  the  cooalderatloD  of  the  question  In- 

t.  Drafts  bj- deputies  upon  a  ITnlted  Slates  mar- 
shal, aoceplcd  br  blm  p«yat>le  wben  be  receives 
funds  [o  (heir  USB.  do  not  constitute  asslRnmenta 
ot  claims  aralDst  the  United  States,  aa  tbe  cUlms 
of  the  deputies  tor  services  are  ajtalnsc  tbe  mar. 
•balpersonallj'.aiid  not  against  tbe  Uolled  Slates. 

[No.  eii.] 

Submilted  Jafuiary  t7, 1896.    Decided  Mar<A 

t,  1896. 


IK  ERROR  to  the  Supreme  Courtof  tiie  Slats 
i.  of  Nortb  Carolina  lo  review  a  judgment  of 
tbat  court  affirming  tbe  judgment  o?  Ibe  Su- 
perior Court  of  Iredell  County  in  that  Slate,  in 
favor  of  tbe  plaiuiiSs,  Isaac  Wallace  et  al., 
fonbe  recovery  from  Robert  U.  Douglas  of  lh« 
amount  ol  certain  drafts  drawn  upon  bim. 
Un  motloti  to  dismiss  or  affirm.  AJRrmed. 
See  same  case  below,  llfl  N,  0.  65a. 

Statement  by  ifr.  Jiatiee  Brown: 
TbU  was  a  motion  to  dismiss  u  writ  of  error 
for  want  of  jurisdiction,  or  lo  aRlrm  tbe  Judg- 
ment of  the  supieuie  court  of  North  Caroliuft 
upon  the  ground  tbat  the  writ  of  error  waa 
sued  out  for  delay  merely,  and  the  qui'SliOD 
u^on  whicb  juiisdiction  depended  was  ao 
frivolous  aa  not  to  need  further  argument. 

Tlie  action  waa  brought  In  the  superior 
court  of  Iredell  (xiunty,  Nortb  Carolina,  by 
tbe  dcfendatjts  in  error,  tbe  Arm  of  Waltaca 
Bros.,  to  recover  of  Douglas,  the  plalnlill  In 
error,  the  amoiinlof  certain  drafts  drawn  upon 
him  by  certaiD  persons,  and  accepted  by  wrft- 
ine  acio^  said  drafts;  "Accepted;  pavabls 
when  I  receive  funds  to  the  use  of"  tbedrawer 
of  the  drafts.  (Signed)  "R.  M.  Douglas,  U.  8. 
Marshal,"  Tbe  matters  Involved  in  the  action 
were  referred  to  a  referee,  who  found  that  the 
deftndant  Douglas  was  marshal  of  the  United 
Stales  for  tbe  weslern  district  ot  Nortb  Caro- 
lina fortbe  years  167^  lo  18S1,  and  that  dur- 
ing Ihls  time  be  bad  in  bis  employment  u 
deputy  marslials  J.  T.  Patterson,  Jr.,  in  wbose 
favor  be  BL-cepted  a  draft  ot  1200;  W.  J.  PaU 
terson,  in  wbusc  favor  be  accepted  a  draft  for 
%Zi^,  and  S.  P.  Orabam,  who  had  a  claim 
Qgulnst  the  marshal  tor  (98.82  forolflcial  serv- 
ices rendered  lo  tbe  marslial.  all  of  which  were 
assigned  lo  tbe  plainliffa.  Tbe  referee  further 
reported  tbat  there  had  been  placed  to  tbe  credit 
of  Dougtas  In  tbe  Treasury  Department  of  the 
Uoiled  Slates  tbe  sum  of  |460.T6  upon  claima 
due  him  for  tbe  services  of  J.  T.  Patterson, 
Jr.,  performed  prior  to  the  'accept-  [347 
ance  ot  his  draft  For  |200,  not  subject  lo  anv 
previous  order,  and  thai  the  same  was  placet! 
10  bis  credit  since  tbe  acceptance  of  the  draft; 
tbat  there  bad  also  been  placed  to  his  credit 
tbe  sum  of  (3, 274.55,  due  bim  for  Uie  service! 
of  W.  J.  Patiersoo,  rendered  prior  Lo  tbe  ac- 
ceptance of  bis  draft  for  $325,  and  tbat  tbo 
same  waa  subject  only  lo  two  drafts  for  tbft 
Bgeregale  sum  of  %wO\  tbat  of  tbe  claim  of 
$tl8.GaduetoS.  P.  Grabam  for  services  ren- 
dered as  deputy,  f  95.62  had  been  placed  to  the 
credit  ot  the  defendant  in  the  Treasury  De- 
partment since  Ibe  acceptance  of  tbe  claim  hj 
the   defendant,    the  remainder  of  said   claim 


for  services  rendered  prior  to  the  said  accept- 
ance, and  before  tbe  same  was  transferred  to 
the  plaintiffs,  and  that  tbe  further  sum  of 
|2,t<58.76  waa  placed  to  the  defendant's  credit 
and  control  In  tbe  Treasury  Department  fot 
tervlcea  rendered  by  Qrabam,  out  of   wblcb 


SoiM.— Attn  taTiaAlrAion  in  ItitXJnVfAStala  So- .Court  (o  dsrlare  ttalt  law  eoW  aiinennJUet  irtHi 
preme  Court.  »J«re  Federal  (juertion  artoes  or  when    Mate  OrmmtuUrm:  U>  rerUe  Stenet  o'  tt 
ore  Uravn  in  iputUnn  ttaluta.  (reotu.  or  Contlitii- 
Hon,  see  notes  to  Martin  v.  Hunler.4:  BT: 
T.  Zine.  i\  «M;  and  WllllamH  v.  Noirls.  B: 

Al  tn  jHrtsdfellun  «t   Vitiud   Statu    Savnm»^ 
1«1  C.  8. 


I  coTulnitMon  ot  tl 
I    Lampfalre.  7:919,  and 
bam,  JS:  168; 
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nim  defcndsnt  received  |900,  kavln;  (l.SSS. 
67  to  (be  credit  of  Ibe  defendHcl  bIdcc  tbe  nc- 
ceptiDce.  Tbe  referee  accordingly  reported 
tbai  Ibe  plalDtifTs  were  eolitled  toptyment  lor 
tbe  full  amouDi  of  tbelr  claim. 

Before  tbe  judgmeal  of  tbe  enurt  wu  rea- 
drred.  tbe  delendaot  moved  Ihat  tbe  aclloo  be 
diamlssed,  iitioa  the  ground  tb«t  tbe  evidence 
disclosed  tbat  tbe  drafts  and  accounts  declared 
upon  were  drawn  upon  clxlniB,  or  bd  interest 
Id  cluima,  against  tbe  United  Slates  before  tbelr 
■ilowance.  and  were  Iherefore  nail  and  void 
under  U.  S.  Kev.  Btat.  §  3477,  lobibilitig  Ibe 
uslgnmenl  of  clainis  againBt  tbe  United  States. 
Tbis  molfon  was  overruled,  the  court  pro- 
ceeded to  consider  the  caK  upon  tbe  report  of 
the  referee  end  exceptions  thereto,  atid  entered 
a  judgment  In  favor  of  tbe  plalmitTg,  from 
which  the  derendant  appealed  to  ibe  supreme 
court  of  North  Carolioa,  which  atflrmed  tbe 

SodgmeDt  of  tbe  court  below.  Whereupon 
lefendant  sued  out  tbis  writ  of  error. 

3fr.    Rob«rt   M.   Donrl**,  plalnllfl   In 

error,  in  persou. 
Mr.  W.  P.  1 


.  Monta^vA  for  defeudaDts  1 


Mr.  (Ttuft'et  Brown  delivered  tbe  opinion  of 
tbe  court: 

348]  *Tbe  onlv  Federal  question  In  this  rase 
was  raised  upon  tbe  motion  oF  tbe  defendant  to 
dismiss,  upon  tbe  ground  that  tbe  evidence  dis- 
closed [bat  the  drafts  and  accounts  declared 
upon  were  drawn  upon  claims,  or  an  joteresi 
in  claims,  against  tbe  Ut)i1ed  Slates  before 
their  allowauce,  contrary  to  tbe  provisions  of 
U.  S.  Rev.  Stnt  ^  8477,  which  declares  that 
''all  transfers  and  assignments  made  of  any 
claim  upon  Ihe  United  States,  or  of  anv  part 
or  share  thereof,  or  interest  therein,  wnetber 
absolute  or  conditional,  and  whatever  may  be 
the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  otber  auiborities  for  re- 
ceivinc  payment  of  any  such  claim,  or  of  anv 
part  or  sbare  thereof,  shall  be  absolutely  null 
and  void,  unless  they  are  freely  made  and  exe- 
cuted in  tbe  presence  of  at  least  two  attesiinit 
witnesses,  after  tbe  allowance  of  auch  a  claim, 
tbe  ascertainment  of  the  amount  due,  and  tbe 
Issuing  of  a  warrant  for  tbe  payment  thereof," 

While  we  are  of  tbe  opinion  tbat  tbe  claim 
of  a  Federal  question  thus  presented  is  not  so 
cleaiiy  frivolous  ai  to  authorize  ua  to  dismiss 
tbe  case,  witbio  the  rulings  in  MiUingar  v 
hartuptt,  78  U.  B  8  Wall.  258  [18:8891;  Kew 
Orleant  Y,  A™  (Meant  Watenooria  Co.  Hi 
V.  3.  79,  87  [83:943,  9A9];  and  HawUin  v. 
WaUrn  Land  Co.  147  U.  8  581  [87:3671,-wc 
(bink  there  was  auch  color  for  the  motion  to 
dismiss  as  autborizes  us  lo  proceed  to  tbe  con- 
■UefatioQ  of  Ihe  question  Involved. 

Upon  the  merits,  we  tblnk  the  position  as- 
tncoed  by  Ihe  defendant  Is  wholly  trntenable. 
The  deputy  manhaU,  for  whose  services  ibe 
drafts  Id  question  were  accepted,  not  only 
had  noclalm  upon  (he  United  Stales,  and  no 
part  or  share  In  any  such  claim,  but  they  had 
no  proper  interest  id  any  such  claim.  Their  ac- 
Gounts,  for  which  the  drafta  were  accepted, 
were  claims  against  tbe  marshal  personally, 
and  not   against  the  United  States,   though  i 


they  were  paid  out  of  the  funds  to  be  realized 
by  the  marshal  from  the  government.  Al- 
though deputies  are  recognized  by  law  a* 
necessary  to  Ibe  proper  admin  Is  tration  of  Ibe 
marshal  s  office,  they  rrcvive  from  ibe  govern- 
ment neither  salaries  nor  fees,  aod  Ihe  govern- 
ment has  no  dealings  direcll;  with  tbem. 
Tbe  accounts  are  rendered  by  the  marshal, 
who  charges,  not  only  for  bis  own  services,  but 
■for  those  ofeacb  of  bis  deputies,  who  [349 
are  appointed  by  the  msrshul  pel  son  ally  and  ac- 
countable lo  him  alone,  though  subject  lo  be 
removed  by  the  court  at  lis  pleasure.  U.  8. 
Rev.  Stat,  i  780.  The  marshal  makes  his  own 
bargains  with  his  deputies,  and  is  unrestricted 
In  tbe  amount  be  shall  pay  Ihem,  which  may 
be  either  a  aalary  or  a  proportion  of  Ibe  fcea 
earned  by  them,  except  tbat  in  computing 
tbe  maximum  compensalipn  to  which  be  la 
enlitlpd,  tbe  allowance  of  no  deputy  shall  ex- 
ceed three  fourths  of  Ibe  fees  and  emolu- 
ments received  or  payable  for  the  serTicea 
rendered  by  him.  ^  Ml.  He  is  thus  bound 
to  charge  himself  with  a  quarter  of  the  fees 
earned  by  each  deputy.  Their  clalrna  for 
services  a calnsl  tbe  marshal  stand  upon  tbe 
same  fooling  as  tbose  of  an  ordinary  employee 
sminslbis  employer,  and  are  not  even  con- 
tingent upon  ilie  marshal  collecting  his  own 
accounts  against  tbe  United  Stalea,  although 
in  tbe  present  case  tbe  mHTshal  accepted  the 
drafts  in  suit  upon  such  contiugency. 

It  (s  true  that  in  a  narrow  seoae  of  tbe  word 
these  deputies  may  be  said  lo  htva  bad  an  In- 
terest in  the  clalmof  the  marshal  against  the 
United  Stntee,  Inasmuch  as  their  drafU  were 
not  payable  until  the  marshal  received  funds 
for  the  use  of  (be  drawers,  or  nitber  appllcft- 
bietotbe  services  rendered  by  the  drawers; 
but  tbis  was  rather  a  method  of  flxing  a  date 
for  themstmiiy  ofihe  drafls  than  a  contio- 
eency  upon  the  happening  of  which  tbo 
claims  of  tbe  deputies  should  be  payable.  If, 
for  Instance,  the  marshal  were  to  give  bla 
grocer  or  other  ordinary  creditor  a  note,  pay. 
able  when  a  certain  claim  of  his  against  Ihs 
governmeot  were  paid,  such  creditor  might  be 
said  to  be  interested  In  tbe  payment  of  tbe 
claim;  but  he  could  not,  in  tbe  sense  of  tho 
statute,  be  said  to  have  an  interest  In  Ihe  claim 
Itself,  since  his  debt  existed  entirely  independ- 
ently of  the  claim.  Had  (be  drafta  in  this 
case  been  surrendered  and  oanceled,  Ibeclaima 
would  stfll  have  existed  against  Ihe  manbat 
personallv,  and.  in  Ihe  absence  of  any  agree- 
meni  lo  (be  conirarv  might  have  been  subject 
lo  enforcement.  Their  claims  were  for  aerv- 
ices   rendered    to    the    marshal,    though  Ibe 


accounts  their  validity  as  claims  against  him 
would  not  hive  been  affected,  and  if  ttaej 
chose  to  wait  payment  of  their  claims  unlil 
the  marshal  received  money  applicable  to  Ibeir 
services,  this  was  a  matter  of  favor  to  bliu. 
Tbe  plelDtiff^  are  no  more  tbe  asaignees  of  the 
deputies'  claims  against  tbe  government  than 
(be  deputies  were  of  a  share  or  interest  lo  tbo 
marshal's  claim  against  the  government.  Up- 
on tbe  Iheor.'  of  the  defendant  the  deputfa* 
would  be  without  remedy.  They  would  havs 
,-         1UC.8. 


1393.  CocBUN  T.  Blodt.  850-SB9 

BO  claim  dtrecIlT  kgiloit  tbe  govertiaieat,  be-  whoeieculedacODtempOTaiieouidecUrRtioiiot 

cftUMbeataadBDetwecDlhemittiejnouldbave  trust,  trbeteio  be  ackoowledfced  tbat  be  beld 

Dooe  against  falm  penoually,  since,  b;  bit  ac-  said  square  la  trust  tot  tbe  foltowlog  persona: 

ceptaoce  at  tbeir  drafts,  tbe;  becanie  asaigoeeB  For  blmsclf.  one  alitb;  Julius  Laaaburgb,  one 

of  a  ahare  or  Interest  In  biB  cUim  Bgaiiiat  tbe  tbird;    Eenrj    T.    Tracj,   one   slxtb,   Morris 

gDveramenL  Clark,  oneslilb*  and  the  flnn  of  Ryon&Tracr, 

Ttejudgmmteif  tht  tupreme  court  of  Jfoith  composed  o(   James  P.  Ryon  and  Burr  ft. 

Caroiina  i'«  afflraud.  Tracy,  one  alitb, — eacb  of  rtid  parlies  bavlng 
paid   bis   proportional   part  of   tbe   purcbaae 

mooej, — and  for  the  following  purposes:  Tbe 

avnTtrur   w     r-nr-nuiw    ^™»  land  waa  10  be  subdivided  In  such  manner  n» 

QEORGB  W.    COCHR A.N.  dppl..  mlibt  be  agreed  on  by  tbe  parties  In  Interest. 

*'  aucb  afcreement  to  be  expressed  by  Ihe  nritlen 

ISAAC  L.  BLOUT.  Trustee,  bt  al.  algnalure  of  James  P.  Ryon.  and  to  be  sold 

iHn_nu  either  in  whole  or  in  pert  upon  aucb  terms  as 

(6ee  8.  C3.  Beportet's  eo.  BSO-aU.)  abould  be  agreed  upon  by  tbe  parlies  In  Inter- 

,     ,          _  est,  sucb  aifreemtnl   to  he  eiprtssed   hy   ib« 

•S  broker-eSeet  ^citleo  signature  of  James  P.  Rjon.  nnd  upon 

the  tiust  10  convey  the  ground  so  sold  to  the 

L   Spwiflo  perfornuDoe  bra  part  owner  of  land,  putcha&er  Or  purchasers,  and  to  pay  over  uDlo 

Ota  cuairaatmiidebrareal-efraie broker,  cannot  tbe  parties  in  Inlcreat.  according  to  their  respec- 

be  enforced  uolefls  be  beld  binuell  out  as  tbe  tire  interests  at  the  time  of  sale,  or,  if  (be  pnr- 

sole  owner  or  as  bBTinr  autborltr  from  ht*  co-  ties  In   Interest  should  so  desire,  to  applv  said 

onnerBtoBell  tbe  whole.  pruceeda  Of  sale  to  tbe  payment  of  certalu  de- 

1:   The  (act  that  ■  paper  glren  br  a  real-estnie  scribed  encumbrances  on  aaid  tract. 

brolterio«purclifl*eroriBD<l.oontBlninKBmsm-  Id  January,  1889,  Laosburgb   put  the  said 

oiandum  ot  (he  arreement.  Ii  sinned   by  the  nquare,  with  olbcr  propeny  wbollv  his  own, 

brokeresageat  for  aperson  uamed-aDd  oLheta."  ;□„,  ihe  bands  of  Joseph  T.  Dyer,  a  n-al  eslale 

ti  mtnoleni  to  show  tbat  the  broker  was  aware  broker  in  tbe  city  ot  Washii.gion,  for  sale  at 

toat  tbe  person  named  was  not  toe  sole  owner,  ,_  ■   *._  -i  .  ,.,_,  ^/  oa  -bi,..  n»r  in\\*Ti-  tnni 

tbe  domplalDaat.  lowing  terms: 

[No.  lie.]  WwHngion.  D  C,  Sept.  a«.  1889. 

*,  jsyo.  pjj^   jjj  pijj^  payment  of  purchase  of  all  d 

A  or  th,  Dhtricl  ot  CotomM.  reverilog  it.    f°°,' °,° '°L'°."'"IL'  "SJ' ."""'''J.'^J'^h 
djoTM  ot  H.  Sp.d.1  Tern  ot  Ih.C  Coon  tor   '»  '■  '■  "■!  '  J'"",  ""t  '"i™'  «'  «  P"  ■»", 

thp    HTwlflr    iJrrnrmnni'.    nt    a    rnmr.^Ihv    pavable  iemlBOnuallj;  property  BoldoB  a  bihM 

Mo.ii;.°bo?eb°;»°."nri  .:,™.ib  „j  !»[«■  "i""  -ij^  ■" '"« '?  sis  s "»,:; 

lo  10  .ctloo  teouibl  by  Corgt  W.  Cocbr.o    f  '•  '**      Tf    P""'"" '"  T.l"'™'  "  ?°H 

;fJs""=  i'Bi=.'Tn„s,«.,.  4r- its'Sr5s%™v.tro"3S2 

■''™"'-  depositwtil!»e  forfeited.    Con»ey*ncfn(talp^^ 

Statement  by  Mr.  Jutlin  Sbir**:  chaser's  cost.                            J.  T-  Dyer, 

On  July  21. 1890,  George  W.  Cocbran  filed  ^Ee""  for  Juhus  Lansburgh  and  others 

In  Ibe  supreme  court  of  Ihe  Dlsltlct  of  Colum-  Qd  tbat  day  Dyer  gave  a  wrll!«n  noMoe  of 

bfa  a  hllf  of  complaint  against  Issbc  L.  Blout,  ,be  sale  to  LansbuEgb.  and  on  ihe  next  Uav  lo 

trustee^  James  P.  Ryon.  and  Julius  Lansburgh.  Rjon  ^  Tracy,  who  approved  Ihe  same.     Tl» 

whereby  he  songbt  a  decree.  In  tbe  nature  of  a  notice  ,nd  arprova!  were  In  form  as  follows: 

decree    for    specinc  performance,  to   compel 

Laosburgb  to  convey  to  hira  an  undivided  one-  Washington.  D.  C,  Sept,  26, 18t)9. 

tblrd cuul table  Interest  owned  by  Lansburgbin  Messrs.  Ryon  &,  Tracy. 

a  certain  square  or  tract  of  land  In  tbe  city  of  Dear  Sirs:   1  have  sold  square  980  to  Georga 

Waablngtoo,  and  Blout  and  Ryon  to  join  lu  W. Cocbran.  &q.,  for  atj  cents  per  aquare  tool, 

said  conveyance  as  liolders  of  the  legal  title,  one  third  caab,  balance  in  1,  2,  and  8  yean,  6 

Tbe   facts    out  of    which    tbe  controversy  per  cent,  and  have  received  a  deposit  of  (SOO 

srew  were  suhatantlally  these:  to  bind  the  sale;  property  aold  as  a  good  lllle. 

3A1]    *By  vinue  of  certain  deedaand  agree-  J.  T.  Oyer. 

menta,  not  necessary  here  to  state,  on  June  1.  Sale  approved:  Ryon  &  Tracy,  SepL  27, 

1886,  the  legal  tllle  to  square  980  in  tbe  city  of  1889. 

Washington  became  vested  In  Isaac  L.  Bloat,  Approved:  Julius  Lansburgb. 


Wot*.— ^B  to  tthM  rpalM  jxrformantt  auntd. 
and  when  re/used,  see  Dulea  to  Hepburn  v.  Dunlop, 
f.tk  ColBon  V.  Thorn [aoo.  t:n3:  and  Brasbler  v. 
OntclI:»L 

ThatpIiitnUf  murtsAou  ^>trfarmante.<^^TtaiintM 
to  perform,  and  ogtr  U>  ptrform:  decreed  ooaltut 
milsuqutM  pujthaaer.-aee  nates  lo  Colaoa  t. 
TbompBoo,  ti  aa.  and  Pratt  v.  Cairoll,  S:  027. 


lit  man  be  mode  nnt  time  btfort  d 
.  lAirtleilu  oclfun.  objMiontn;  vnnta 
pnrllei;  when  nb^etton  mnilc  •trUCing  out  purlfei,— 
Bee  Doles  to  Hepburn  v.  Dunlop.  L  BS,and  Moitaft 
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There  was  no  third  person  present  when 
LaDsburgb  aiened  this  paper,  and  ooe  of  the 
disputed  qiieslloD*  in  Ihiacau  l«wbeiber  Lini- 
burgh's  npprovsl  was  uncondiiioiial.  or  upon 
tbe  verbBJ  conclilion  thitt  It  was  not  to  bind 
btm  unill  concurred  in  by  other  parlies  Id  in- 

Blout  lod  Clark,  each  boldiug  a  one-stith 
Interest  in  the  property,  declined  lo  Hpprnve 
the  sale  to  Cocbrac  Tbe  firm  of  Ryon  ft 
Ttkcy,  owning  a  one-iiztb  Intete^it.  and  lli'ory 
C.  Tracj,  owning  a  one-sixtb  loterest,  were 
willing  to  carrr  out  the  sale  aa  made.  Lans- 
burgb.  baving  learned  thnl  some  ot  tbe  pntlici 
Id  intereel  ri'fuaed  to  acquiesce  in  the  *ele,  de- 
cltned  to  coarej  hli  share. 

Subwquentlf,  oa  November  14,  1839.  Coch- 
ran tiled  a  bill  against  Blout  and  all  the  partiea 
In  interest,  seeking  to  have  specific  perform 
tnce  of  tbe  contract  of  sale  made  by  Dyer  and 

B)prDTed  by  Rvoo  &  Tracy  and  Lansburgh. 
lout  and  Clark  Sled  answers,  alleging  Ibat 
they  had  not  authorized  LaoBbiirBb  or  Dytr  In 
male  the  sale  to  Cochran,  and  tliat  they  had 
never  approved  or  raiifled  tbe  sanie. 
353]  'Ryon  &  Tracy  and  Henry  C.  Tracy  con- 
veyed their  respective  inleresis  in  tbe  square  to 
CocbraD.  Evidence  was  lafccn.  and  C'ocbran, 
fladlng  that  be  could  not  malnlnln  bis  bill 
ajialDSt  Blout  or  Clark,  dtamisaed  bis  bill  as 
aeainst  tbem;  and  sulisequenily,  nn  July  31, 
igttO,  filed  the  present  amended  bill. 

Lensburpb  answered,  alleging  Ibal  he  bad 
approved  tbe  sale  nitb  tbe  understanding  witb 
Dyer  that  Ibe  latter  should  obUlo  the  consent 
of  Bloul  before  his  own  approval  should  lake 
effect.  Blout  answered,  denying  the  right  of 
Dyer  to  make  tbe  sale,  and  asserting  bis  ignor- 
iDce  of  other  matters  altered  Iti  tbe  bill. 

James  P.  ttyon  answered  thai  be  and  Tracj 
bad  assigned  and  transferred  lo  Cochran  their 
Iniereais  In  the  trust  property  beld  by  Blout, 
and  eipresslDg  his  willingness  lo  sign  a  deed, 
lo  be  expculed  bv  Bloul.  trustee,  conveying 
Lannbnrgb'a  undivided  one-tblrd  Inieiest  In 
nld  square. 

Issue  was  duly  Joined  on  these  ansners,  and 
lealimony  was  taken.  The  case  was  heard  in 
tbe  special  term  of  tbe  supreme  court  of  ibe 
District  of  t^olumbla.  and  a  decree  was  ren- 
dered for  apeciOc  performance  by  Lanaburch 
la  to  bis  one-lbird  interest  in  Ibe  tqnnri!.  In 
tbe  general  term,  on  appeal  by  Lansburch.  the 
decree  of  the  special  term  was  reversed  and 
Ibe  bill  dlsmls!iecl.  From  this  decree  of  tbe 
general  term  Cocbran  appealed  to  this  court. 

Mniri.  Sftmncl  Ha,ddax  and  A.  S. 
WortUn^on,   for  appellant: 

Onewlio  bas  made  a  valid  agreement  in 
writing  to  sell  real  estate  and  give  a  iiood  title, 
If  his  lille  prove  defective  as  lo  a  part  of  the 
land  only,  may  be  compelled  in  equity  lo  per- 
form tbe  coolrncl  so  far  as  practicable  by  con- 
veying Euch  ti'le  as  he  bas  with  an  alwlement 
of  a  pan  of  tbe  purchase  money  to  compeo- 
M(e  tbe  vendee  for  tbe  defect  in  tbe  title. 

1  Story,  Eq.  Jur.  7TB;  3  Pom.  Eq.  Jur. 
e  1407,  note  S;  Fry,  Specific  Performance, 
«  1222;  Hepburit  v,  Dunlap.  14  U.  S.  1  Wbeat. 
800  (4:  71):  Mortlodc  v.  BuUtr,  10  Ves  Jr. 
S9a-8I6:  Burrme  v.  SeammelC.  L.  R.  19  Cb. 
Div.  ITS;  Hooters  v.lVarM,  9  JobnatSU;  Began 
7S0 


T.  Daislidrm.  SI  Ala.  813:   To'tU  v.  foTUa,  B. 
A  B.  F.  Hut.  F.  Jhs.  Co.  BI  MIcb.  31B. 

Mean    A.  B.   Davall   and  Zieon  Tab- 

riner,  for  appellees: 

Toeniflle  «  parly  to  specific  performance 
there  must  not  only  be  a  v.ilid  and  binding 
agreement,  but  as  a  rule  the  contract  at  the 
time  it  was  entered  Into  must  have  been  capa- 
ble of  being  enforced  by  eitlier  oi  the  parties 
against  tbe  otber. 

Rvilaai  MarUt  Co.  \.  RipUf,  77  U.  S.  10 
Wall.  S;i»(lB;B5S1;  BMardiion  *.  Hardaick, 
105  D.  B.  202  (87:  145|;  OHetr  v.  Grttn.  4 
Qill,  47(1;  Lvf  v.  Deitt.  46  Iowa.  305;  Bron- 
m-n  V.  CahiU,  4  SIcLeao,  10:  6>iydCT-v.  Netfui. 
98  Barb  88;  Price  v.  OriJUth,  1  DcQ.  M,  &  Q. 
BO:  Bodim  V.  Ohding,  21  Fa.  SO,  SD  Am.  Dec. 
71B;  Feacoek  v.  Deieeae,  78  Qa.  670;  Ctf^itr^. 
Pena.  21  Cal.  401;  Vnymirrl  v.  Broutn,  41 
Mich.  398;  Boucher  v.  Vanbatkirk,  8  A.  E. 
Marsb.  MS. 

Mr.  Jtittiee  ShlraB  delivered  the  opinion  of 

tbe  court : 

In  order  to  be  able  to  enforce  specific  per- 
formance b^  Lunsburgb,  as  prayed  for  In  hit 
amended  bill  of  cumplaiot,  Cocbran  must 
abow  that,  al  the  time  be  made  the  agreement 
with  Dyer,  Lansburgh  eilber  held  himself  out 
as  Iheoivner  of  Ibe 'entire  square,  or  as  [3^14 
-baving  aulbority  from  his  co-owoert  to  sell  tbe 
whole  of  it. 

It  is  a  conceded  fact  that  Lanaburirb  was  the 
owner  of  but  one  Ibird  Iniercsl  in  the  land  con- 
cerned, and  ittaclear  thai,  on  September  20, 
1889,  llyer  was  airare  that  there  were  olber  onn- 
ers.  Tbis  sppeare  from  Ibe  fact  that  prior  lo 
Ibat. date  Dyer  reported  to  Lnnahursh  tbat  one 
Bolizman  had  made  a  proposal  to  buy  a  part 
of  tbe  square,  and  had  been  told  by  Lansburgh 
that  he  was  not  tbe  pole  owner  of  tne  properly, 
and  would  have  lo  see  others.  Tbe  fact  tbat 
Ibe  paper  given  by  Dyer  lo  Cocbran  nas 
signed  by  tbe  former  at  agent  for  Lansburgb 
and  others  was  sufficient  lo  show  tbat  Dyer 
was  aware  Ibat  Lansburgh  was  not  the  sole 
owner,  and  was  notice  to  Cochran  of  tbat  fact. 

There  remains,  then,  the  olber  alternative. 
Did  Lansburgb  claim  to  have  aulbority  from 
bia  coonnera  to  act  for  them  In  sclliag  the 
whole?  V  be  did  sn,  and  if  Dyer,  aclicgupoii 
such  a  reprcsenlalion.  contracted,  as  agent  for 
the  owners,  with  Cocbran  for  a  sale  of  tbe  en- 
tire tract,  iben  ii  may  be  conceded  that  Coch- 
ran, upQD  complinnce  by  bim  with  tbe  termi 
of  tbe  contmct.  might,  on  learning  Ibal  some 
of  the  owners  had  not  aulhoriied  Lansburub 
to  sell  their  luleteats  and  refused  to  be  bound, 
hold  Lnosburgh  to  make  good  his  rcpresenta 
lions  by  conveying  his  individual  interest  in 
Ibe  land  sold. 

In  his  amended  bill  of  complaint  Cochran 
charges  tbat  Lansburgb  claimnl  to  act  under 
aulbority  from  tbe  otber  owners  in  placing  the 
lands  in  Ibe  hands  oF  Dyer  for  sale.  Lans- 
burgh. in  his  answer,  denies  Ihat  be  claimed  to 
act  for  tbe  nlbera.  and  asserts  Ibal  he  fully  in- 
formed Dyer  Ibat  be  4ould  have  to  secure  the 
approval  of  the  otber  on-oers:  Ihat  Dyer  acted 
upon  tbat  information  and  endeavorra  vainly 
lo  procure  Ibeir  assnnt  lo  the  sale,  and  that  bis, 
LsnsbuTgb'a,  approval  of  the  sale,  was  condi- 
tional on  sucb  asseDU 
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lawt.                                    bkith  v.  hcKat.  mit-m 

Id  th«  iMue  Ibue  formed  as  to  tblt  qnetlion  Statement  bv  Vr,  Juitice  Slilr««: 

of  tact  the  burden  fa  upon  Cnchran.     He  muit  In  tbe  circuit  court  of  the  United  Stale*  for 

overcome  tbe  rerpODSlve  effect  of  tbe  sworn  the  district  oT  Hiissichusett*,  Q«rdon  McKay, 

■Dswer,  aod  satisty  a  court  of  equity  tbat  the  us  trustee  for  the  McKay  Sewing  Hachioe  Jut- 

(acta  nere  as  alleet'd  by  htm.     And  this  ve  eocialion,  and  a  eitian  of  the  itate  of  Rliadg 

tbinb  be  has  faik'd  lo  do.  Iiland,  Bled  a  bill  of  complainC  a^lnat  FranlL 

35fi]    The  lesllmony  was  coDfliclingr,  and  W,  Smith  end  oCbetB,  clUEena  of  tbe  slate  of 

our  eiamlniitioD  of  it  leads  to  tbe  adoption  of  MnssacliUBells.  doiuir  busfne-B  as  copartners  Id 

the  conclusion  of  tbe  supreme  court  of  the  DIs-  the  firm  name  of  Bmllb,  Slougblon.  &  Psyne, 

Irici,  and  ittdecite  ditmuiing  thtbiUU  accord-  Tbe  bill  was  brought  upon  a  lease  betneen  tald 

ingly  affirineiL  psrties,  bearing  dale  Jan uarr  39, 1378,  whereby 

^^^  ihecomplaiaant  badgrantea  lo  the  defendants. 

iD   cons) deration    of  'rent    or  license   [HtiQ 

fees,  tbe  rigbl  to  use  certain  sewing  macbioei 

FRANK  W.  SMITH  M  iL..  AppU.,  *"d  «•■,«'  I^'"'?^  ;*"'<*"  M''"8*°?,  '"  ^J* 

g                     '^'^  coioplslnaDL    Tbe  bill  alleired  a  failure  by 

m^nrtj^vT  >.  iT.Ti  in'     .      I      .L     mi  <r  Iheaefendanta  loeomply  with  lie  termsoflho 

GORDON  McKAT.  Tru-rtoe  for  tbe  McKat  ,,^  ^^j       j.^  for  a 'discovery,  accounling. 

Sbwino  MACHrHR  Abboci*tto(i.  payment  of  rent,  and  tor  an  tojunciion  re- 

«      r.  r,  -r.             >.-jdudiii<  (training  tbe  defendatilB   from   using  tbe  pat- 

(8ee  8.  a  Reporter-.  «1. 866-B»)        ^  ^^^^  macbines  until  ibey  bad  full/ paid  Iha 

ittoiirl—ovt*-  '""cunt  found  to  be  due. 

"^  The  defendants  filed  an  aoiwer  reapondlng 

<o  various  altegatloDs  of  Ibe  bill,  and  sTcrring 

L   Ttie  question  or  the  luriadictloo  or  (fae  olrcult  that  tbe  complainaul,  so  far  as  he  bad  any  Just 

cuurt  it  eutncicDily  oorUBed  [o  tbiB  oourt  under  Cause  of  aclioii.hsd   a  plain,    adequate,  and 

thfJuiUclarrsctor  UarobS.lsn,  It,  cbere  tbe  complete   remedy  at   law.     Subsequently  the 

recorddtocloeeB  (hat  the  appeal  wsa  taken  upon  defendanla  filed  a  special  motion  to  dismiss  the 

the  eiprew  ground^ that  >heooiirterrea  In  tak-  bill  for  the  aliened  re«BOn  that  tbe  complalnani 

i.,„i_in,.   ^.  —jnt  of  [jg^  g  plain,   adequate,  and   complete  remedy 

„ Bques-  ,^  ]j^_     ^f^^^  arguroenl  this  mnlion  was  do- 

°;^-'3::^\TdTh;"«^;rCJ""rer  -^^     Tbe  cause  washe^l   "P""   the  plead- 

siai^ihstaeopyofsoniuchofthereoordtsseot  '"«•  "*"*  proof*.  "id  at  the  May  term.  1S89. 

up  ao  is  necMsarT  lo  deiermlue  ihe  quncioTi  of  an  accounting  was  awarded,  a  masler  was  ap- 

Juriadlction,  aads^rtor  tbe  record  cocenllled  pointed,  and,  on  the  coming  in   of  his  report; 

ta  tbe  opinion.  In  accordance  with  which  [be  mo-  on  Deeeml>er  22,  1891.  a  final  decree  waa  ren- 

tloD  ui  dlBDiHsfor  wuiit  of  lurlsdlctlon  was  do-  dered   tbat  the  complainant   should    recover 

Died  In  the  coun  below.  damages  in  excess  of  the  sum  of|J.000  and 

I.    The  question  of  the  lurlsdlctlon  In  eguitr  of  Cost  of  suit.     Prom  this  decree  an  app'iil  was 

ibeclrouK  court,  twwdan  the  alleded  ezlsCroce  taken  and  allowed  (o  Ibis  court,  and  i-rror  wiis 

of  a  complcie  remedy  at  law,  when  ihac  e»urt  assigned  to  the  aclion  of   the  circuit  court  In 

bas  JiirHdiciion  of  the  parties  by  reason  of  dl-  lakfog  jurisdicllon  of  the  bill  and  In  not  dla- 

verse elii»niblp  and  of  the  Bubjeot- matter,  h  miBjing  tbe  aamofor  want  of  JuriadiclIoD. 
not    a  queailOQ    ol  Jurisdiction    Id    that  court 
whtcb  ran  be  certified  lo  this  court  under  thi 
judiciary  act  of  Uurob  8,  IWl.  I  b,  the  objecdoi 
belDK.  out  to  tbe  want  of  po*er.  bULto  the  wan 

^^  "^  ' ''  Jfr.  J»a«a  J.  ISr«r«  for  appellee. 

^ ..^  ,^  ^^  J/rVusftccSUrfta  delivered  the  opiDion  of 

jurisdiction  of  that  court  aliaotiea.   It  any  error  '^le  court: 

Wcomn.ittedlDibeeiercbeof  auchJiiriEdlctkin,  The  appellants  seek  to  hnve  this  court  re- 

It  can  t,4i\s  be  remedied  by  an  appeal  lo  tb«  Mr-  view  tbe  action  of  the  clrrult  court  in   enler- 

eultcourtof  appeala  laininit  Jurladlciion  of  a  bill  In  equily  In  a  case 

INo  B3.1  '"  "''i'^^'  *-^  *''*')'  allege,  tl  appears  tbat  ttie 

'-  compluinnnt  ha<l  a  plain,  adequate,  and  com- 

Argved  Deeembtr  to.  1S9S.      Decidtd  March  t,  plete  remedy  at  law. 

i896.  It  la  contended  on  the  part  of  tbe  appeilM 
that  we  eboiild  d Ism isa  this  appesi,  because  tbo 

APPEAL  from  a  decreeof  the  Circuit  Uourt  qiieslioo  of  lurisdiction  Is  not  properly  owti- 

of  the  Untied  Slates  for   the   District  of  fled  to  this  court. 

MasssBcbusetlB  in  favor  of   plaintiff,  Gordon  'The  record  discloses  tbat  tbe  defend- [357 

McKay,  Trustee,  against   Frank  W.  Smllb   et  ants  below  sppesled  upon  tbe  express  grouod 

of.,  defcndanis,  for  damages  for  a  failure  lo  that  tbe  court  erred  In  taking  lurisdlctlon  of 

comply  with  tbe  term  a   of  a   tense,   reserving  the  bill  and  In  not  diamistlog  the  bill  for  want  of 

renter  license  fees,  for  the  use  of  cerinin  lew-  jurisdiclion.and  prayed  that  their  appeal  abould 

int;  machines  and  other  patented  devices,  etc.  be  allowed,  and  (he  quetlion  of  jvTiidteticn  be 

Jhtminrd.  certified  tolbesupremecourt,  aod  tbatMsd  ap- 

'Siyim.—At  to  furlsdlctlnn  of  Vniud  Stata  circuit .  pone  resitfeiK'  of  Mtlffnor,— see  nolo  to  ITDonaU 

tnurtaej/tJidinyonpartla  and  rttUicnce.  see  note  lo  v.  Smalley.  7:SSJ, 

Emory  v.  Oreenougb,  I:MO.  At  to  fitrtiilUUon  Of    Unlltd  Btalm  eourit  OMT 

..tl  to  ciioraNt  tom-euunca  to  tnoNi!  nifl  to  be  commm-lavi  afaitt*,  SM  note  to  Dnltod  Stale*  f. 
bmvAt:  motfM  of  trani/er;  wft*n  no  otiiection,'  eou- '  CooUdse,  1:  IM. 
IBl  U.S. 
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Sdprbxk  Codbt  of  tbi  Unitsd  Statbl 


pml  VNH  aOotMd.  Tbe  certiScate  further 
•t>t«s  tliat  tiJere  is  Kct  s  tnin  copy  of 
of  ibe  record  as  1b  oece«Mry  for  (he  determln*- 
tlon  of  tbe  questloD  of  Juriadfctton,  and  e  pert 
of  the  rrcord  10  certified  Is  tbe  optaioD  of  Ibe 
court  below,  In  accordance  wltb  nblch  dereod- 
ant)'  mr  lioo  to  dismlas  tbe  cause  for  nant  of 
Juiisdii'tiOQ  KM  denied.     It  therefore  appears 


«  nithin  the  rulinas  In  Shitldt  t.  Colimait, 
IS?  D.  S.  168139:  860],  and  Be  Wtigh  Min.  A 
Ufg.  Go.  156  D.  8-  B32  r39:  488]. 

It  U  further  coDleoded  by  tbe  appellee  that 
tbis  appeal  should  be  dismissed  brcause  tbere 
U  DO  riKbt  of  appeal  to  tbia  court  Id  sucb  a  case 
U  the  preseut  one. 

Tbe  appellanta  claim  that  this  appeal  Is 
witbfa  tbe  first  class  under  the  judiciary  act  of 
Marcb  S,  1891,  ^  B,  providing  iliat  "In  an;  esse 
In  which  (he  quesiioD  of  Ibe  jurisdiction  of  the 
court  is  in  issue,  In  such  case  the  question  of 
jurisdictlou  alnne  shall  be  certified  to  tbe  su- 
preme court  from  the  court  below   for  de- 

Tbe  posilion  of  Ibe  appellee   ta  that   ouly 

Jueslionsof  Federal  Jurisdiction  cao  be  brought 
ireclly  here;  that  il  tbe  circuit  court  boa  ju- 
risdiction of  Ibe  psrliea  and  of  tbe  matters  in 
dispute,  tbe  fact  that  11  is  contended  that  It 
has  DO  juHsdiction  on  its  equity  side  raises  no 
question  of  jurisdiclloo  witbia  Ibe  meaning  of 
the  act  under  which  tbii  appeal  is  taken;  and 
that  whether  a  case  has  been  made  out  by  the 
plaiotiO  to  equity  or  at  law  ta  aot  a  queslioa 
that  puts  la  Issue  the  Juriadictiou  of  the  court 
to  tbe  lenae  Id  which  that  pbnue  is  used  in  the 
judiciary  act. 

Tbe  question  thus  raised  baa  Dever  been  di- 
lectly  decided  by  this  court.  It  did  present 
Itaelf  Id  the  caae  of  Worlf*  Colvmbian  Erptti- 
tioTt  V.  United  Slata,  18  U.  S.  App.  42.  That 
WHS  a  ease  in  wblch  tbe  circuit  court  of  the 
358]United  States  for  tbe  'northern  district  of 
Illinois  had  Kranted,  at  the  suit  of  tbe  United 
Staits,  an  injunction  against  the  World's  Co- 
lumbiao  Expusitioo,  a  corporation  of  the  slate 
of  IlliDols,  restraiuing  the  detendaQt  from 
opening  the  ezposilion  grounds  or  buildings 
to  the  public  on  Sunday.  From  Ibia  decree 
■D  appeal  was  taken  to  tbe  circuit  court  of 
appcula  for  the  aeventh  circuit,  and  tbat  court, 
•peaktnff  througb  CHtfJuili^  Fuller,  presid- 
ing, stated  and  disposed  of  the  question  aa 
follows: 

"Tbe  sppelleei  have  submitted  a  motion  to 
dismiss  tbe  appeal  upon  the  grounds  that  tbe 
Jurisdiction  ol  tbe  circuit  court  -nan  la  issue; 
tbat  Ibe  case  iDVolied  tbe  construction  or  sp- 

Sllcalinn  of  tbe  Constitution  of  tbe  United 
lates:  that  the  constitutional  It;  of  laws  of  Ibe 
Dnited  States  was  drawn  Id  question  tberein; 
that  therefore  tbe  appeal  from  a  final  decree 
would  lie  lo  the  Supreme  Court  of  the  Ualted 
States,  and  not  to  this  court;  and  hence  that 
this  appeal,  nbicb  la  from  an  Inlerlocutorr 
order,  cannot  be  maintained  under  tbe  7th 
aeciion  of  tbe  judiciary  act  of  Harcb  S,  ie91. 

"We  do  not  under^taud  that  tbe  poner  of 
tbe  circuit  court  to  bear  and  determine  tbe 
cauw  was  denied,  but  that  tbe  appellants  con- 
tended tbat  tbe  United  States  bad  not,  by 
tbeir  bill,  nude  •  cue  properly  cognizable  In  a 


7Si 


court  of  equitv.  The  objection  was  tfao  want 
of  equity,  and  not  the  want  of  power.  Tbo 
jurlB4l[ctioD  of  tbe  circuit  court  was  tberefora 
not  In  issue  nithlD  tbe  latent  and  meaning  of 
tbe  act." 
Wen 

demands  a  dismissal  of  tbe  appeal  <]_ 

ground  that  tbe  objection  was  not  lo  tbe  want 
of  power  in  the  circuit  court  to  enterlain  the 
suit,  but  to  (he  want  of  equil;  In  the  complaiit- 
anCa  bill.  Tbe  appellants'  contention  In  tbla 
respect  would  require  us  to  entertain  an  appeal 
from  the  circuit  court  in  everr  case  lu  equllr 
in  which  the  defendant  should  choose  to  Bio 
a  demurrer  to  tbe  bill  on  tbe  ground  tbattbera 
was  a  remedy  at  law. 

When  (he  requisite  citizenship  of  the  parllea 
appears,  and  Ibe  subject  matter  Is  such  tbat 
(he  circuit  court  la  competent  lo  deal  with  it, 
Iha  jurisdictioQ  of  that  court  attncbes,  and 
whet  her  the  court  should  sustain  tbe  complalo- 
aot's  prayer  for'equitablerelief.or  should  1 3AO 
dismiss  (be  bill  with  leave  to  bring  an  aclioQ  at 
law,  either  would  be  a  valid  exercise  oF  Juris- 
diction. If  any  error  were  committed  in  tba 
exercise  of  such  jurisdiction.  It  could  only  bo 
remedied  by  an  appeal  lo  the  circuit  court  of 
appeals. 

The  learned  counsel  for  tbe  appellants  clalini 
in  bis  brief  that  tbe  case  at  Mitiuippi  Hi/li  v. 
OAr.  ISO  U.  B.  203  [87:  1033],  sustains  bia 
prrsent  contention. 

That  was  an  appeal  from  tbe  drcuit  court 
of  tbe  United  States  for  tbe  western  dielrict  of 
LouisiaDB.  under  the  provisioDS  of  tbe  act  ot 
February  3S,  1889.  3S  Stat,  at  L  693.  chap. 
86.  The  court  below  dismissed  tbe  complain- 
ant's bill  ia  equity  on  tbe  ground  that  no  relief 
could  be  had  In  equity  because,  under  the  prac- 


held  that  tbe  jurisdiction  of  Federal  i 
sittinir  as  courts  of  equity,  cannot  be  enlarged 
or  dlmicisbed  by  slate  legislation,  and  tbat 
hence  the  circuit  court  bad  coiumltted  error  br 
allowing  a  atate  law  to  overluru  the  well-KtIled 
practice  In  (lie  Federal  coorl.  In  the  condi- 
tion of  tbe  Federal  siaiates  at  tbat  time  thero 
nai  DO  circuit  court  of  appeals,  and  tbe  plain- 


auch  a  state  of  facta  again  arise,  the  remedj 
would  now  be  by  appeal  to  the  circuit  court  of 

The  appeal  from  the  eireuil  court  it  aeearO- 
}lfly  iitmitted. 

LUTHEB  R  GRAVES,  D.  B.  Wbwoh,  So- 
cncTT  FOB  Savisob,  and  William  BdI^ 
GOTNE,  AppU., 

CODNTT  OF  SALINE. 

(See  8,  C,  Beporter's  tA.  m-3TU 

County  bonds — lehen  vaiid. 


KOtK.^Ai  lo  nmotiabUUy  ot  raUrond  hnnSt,  Ma 
io(e  to  White  t.  Vermont  A  M.  B.  Co,  IS:  fltL 
A*  to  nettai*  In  tuaoticOif  bondi  arte 
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iSU.                                          Gbates  v.  Salihb  Codkti.  aS0-M8 

•utoorlption  to  nllrMd  itock  Id  punuinDoe  of  a  Company  and  to  the  St.  Louis  4  Soulbeaslen 

Toio  of  the  people  anhortred  by  (tatute,  with-  Railway  Compooy  respectiTely.     Tbe«e  bonds 

^iL^Jitli^i  ™«JL"^!^'  hS  ,^.1,7.*,'°^.'^  <♦"•«»  in  »m..uni  to  the  former *nd  ^MO 

MtopttbeoooDtf  MwUbboldlnrlrom  itaepub-  '""re"  at  the  rnte  ol  8  per  cent  per  annum, 
lio  the  eiMenw  ol  sueb  ooadliloa.  to  pl«d  the  Pay«l"e  w;  mi- an  Dually)  were  issued  under  att- 
breaoti  of  tbto  condition  ai  acalnit  a  boua  Bde  luotily  of  ucts  of  the  general  aasembly  of  tbe 
bolder  or  tbe  boDdi.  Blnte  uflllioois.  passed  in  tbe  years  1861  (III. 
t.  Tbe  iaiulns  or  randlng  bonda  oT  a  oounty  In  P^i'-  La""  1861,  p.  485)  and  18BB  (Dl.  Priv. 
punuance  or  siBtute.  on  a  vole  by  tbe  people  of  Laws  1649.  7ol.  !J,  p.  288j  nod  puraiiaiit  to  an 
theoaunty.  to  uke  up  otber  bonds  Issued  by  It  election  duly  otdered  kod  beld  according  to 
on  ■  subwrlption  to  railroad  stook  whicb  were  Ian  OD  the  Sib  day  o(  October,  1868,  noil  )o 
Invalid  because  a  oondltloo  of  sucb  subscripHon  payment  of  siibscriplions  to  Btocb  in  sniil  corn- 
was  not  compiled  wltb,  to  a  declaration  br  the  panics   reapeciivcly.   dated  January   l.'i   1870 

S^h  fh^Vn'Ji^^  rnH?t,'n1,'^l''.^"ll,.^'?'!tl^?^  "^"'y   authorized   by   said  election,   upon  eer- 

wlrn  the  onvlnal  condition:  and   aucb  rundlDfr  ,„:„   n^nAiii^,*^    «««   ..#_■■  l    _       Tw   .     Va 

bonds  will  be  valid  In  the  hands  of  a  bona  OdS  "  "  ~h     i     i^"  SS          wb.cb   was  Ihat  said 

bolder,  -here  tbe  original  subscrlmioo  might  "Urosd  should   be  wmmenced    within    one 

have  been  made  onoondttionaL  J"'"''  *''''  completed  wiiliiQ   three   veats  from 

,„     ,  .  ,  'be  date  of   subscription,  and  aoolber  of  tbe 

ino.  OIU.J  copditions  was  Ibat  the   St.    Louis  &  South- 

SubmitUd  December  t,  1S9S,     Dtcidtd  March  «a8Wrn  Railway  should  pass  and  a  depot  be 

t,  1896.  established  wilbin   one  half   mile  of  tbe  old 

courl-buuse  in  Raleigh,  and  witbin   one  bklf 

ON    A    CERTIFICATE  from  the    United  in'le  "f  the  chuttb  In  Oalatia. 
Slates  Circuit  Courl  of   Appeals   for  Ibe  These  bonns  to  the  St.   Louis   ft  Southeait- 
Seventb  Cirrnil  certirylDKCerinin  queailons  lo  em  Railway  Company  weredated   January  1, 
this  court  in  a  EUit  in  equilv  hroii?hl  by  the  1872,  pajable  twenty  years  after  date,    with 
county  of  Saline  a;:aiasi  Luiiji.-r  K.  i>ruves«(  option  of  payine  flve   years  after  dale,  and 
at.  to  restrain  tbe  levy  and  collection  of  a  tax  w*™  issued   anfl  delivered   lo  Ihol  company 
to    pay    interest    on  bonds    of   said    county.  Februnry  t,  1H73,  and  were  purchased  Inopen 
^ueiliortt  aniuxred.  market  by  the  appellants  and   for  value   and 
without  QOlice,  prior  to  the  yeur   1976.      The 
Statement  by  JUr.  Jaitiee  Shlraai  railroad  was  never  couBlruelcd  witbin  one  half 
Tbisciihecame  into  the  circuit  court   of  ap-  mile  of  the   old   courthouse   in   Itnletgb.   or 
peals  for  tbe  sevenlb  circuit,  ai  October  term,  within  one  half  mile  of  the  t-burch  in  Qalatlt, 
1894.  on  an  appt-nl  from  a  decree  of  the  cirt^uit  ''"^  "'^  consirucled  In  a  different  direction, 
courl  of  tbe  iJniiod  Stales  for  tbe  soulherc  and  (be  said  cnodition  was  in  oo  tense  corn- 
district  of  Illinois.  plied  with,  but  waawaivcd  by  tbe  board  of 
The  original  uctioD    was  a  suit  io  equity  conimissloners  of  said  county  after  July  S, 
brought  la  tbe  circuit  court  of  Bnline  couniy,  ^^''^■ 

Illinois,  by  thecountyofSalinc  ns  complain-  The  time  for  tbe  completion  of  the  Belleville 
ant  against  tbe  treasurer  and  auditor  of  public  Aif^ldorado  Railroad  washy  Uicbonnl  of  corn- 
accounts  of  the  slate  of  Illinois  and  tbe  cnl-  mlssiODets  of  ibe  county  of  ^juiineaEier  July  8, 
lertor  of  taxes  and  cleric  of  Ibe  rounlv  court  1870,extendedfrom  tinietolime8nd"uti[3'6M 
of  Saline  counlv,  to  restrain  the  levy  and  col-  til  Ociober  SO.  18TT,  and  the  bonds  were  issued 
leclionof  the  tax  requirtd  to  be  levied  by  the  and  delivcri-d  on  the  18ib  day  of  April,  1877, 
said  auditor  of  public  accounts  of  the  stale  of  '  being  dated  March  9,  1877,  and  payable  t 


Ilbnois.  10  pay  the  inlirest  on  one  hundred 
registered  refunding  bonds  of  tbe  said  county. 

Luther  R.  Gravea,  one  of  the  holders  of  sucb 
refunding  bonds,  intervened  in  tbe  circuit 
■coun  of  Saline  couniy,  and  had  the  cause  re- 
moved to  Ibe  circuit  court  of  the  United  Stales 
for  the  southern  dislrici  of  lllicois.  where  the 
Society  for  Savings,  D.  B,  Wesson,  and  Wi]. 
liatn  Burgoyne.  other  holders  of  sucb  bonds, 
also  filed  tnlervening  petitions.  That  court 
granted  Iheinjuoclion  asked  for  by  the  county, 
and  tbe  race  was  tben  taken  by  appeal  to  liie 
3<(l]elrcuitcouriofappealsof  the 'seventh  cir- 
cuit, and  thereupon  tbe  latter  court  certified  lo 
this  court  the  following  atatemect  of  facta 
knd  quesiions  for  its  opinion  and  Instruclinns: 

The  appellants  were,  prior  to  the  year  1&6S, 
bona  fide  holders  for  value  and  before  matu- 
rity of  certain  bonds  issued  by  tbe  county  of 
Saline  to  the  Belleville  &  Eldorado  Railroad 


alter  tbe  Isi  day  of  January,  1873,  yilik 
option  of  paying  five  years  after  dale. 

The  amendment  to  tbe  Constitution   of   tbo 
Ftile  of  Illinoin,  which  went  into  effect  July 


870,  provi^led;     "  No  county,   city,  town, 

--hip,  or  other  municipalitv  shall  ever  be- 

>ut)scriber  lo  the  capital  stock  of  any 


railroad  or  private  corporation,  or  make  dona- 
tions lo  or  loan  its  credit  in  aid  of  such  corpo- 
rnlion:  provided,  however,  that  the  adoption 
of  this  ariirle  shall  not  be  construed  aa  affect- 
ing tbe  ri!;hi  ofany  aucb  municipality  to  makt 
such  sobscripriona  where  Ibe  same  have  been 
authorized,  under  existing  lawB,  by  a  vote  of 
tbe  people  of  such  municipalities  prior  to  sucb 
ad0|ition." 

The  bonds  issued  to  the  St.  Louis  &  South- 
eastern Railway  Company  were  valid  obliea- 
tions  of  the  couniy  In  tbe  hands  of  Ibe  appel- 
lanU  under  the  decisions  of  the  supreme  cotirt 


arltbnee  of  (litfaet  nriud  (ind  tu  an  ufoptMl,— see  i    . 
DOietoUeroer  Qiunty  T.  llBokett.  17:  Ma.  i  aU  of  raOroaili:  raliriling:  contHUont  of  imut:  rlflUM 

At  UmoMlaniiu  lo  armpii  citv,  tiitcn.  or counCv  nr  bona  jlds  holdar*; rceUoli; (JTset o/ arer  Imuc eoUd- 
lo  letHtae  to  povbondi  orinterHt  on  I»nd(.-ne  Ilv,— see  note  to  ButlUt  v.  Lake  County  Oonua,  sn 
nol«  to  Davenport  t.  United  Stales.  IS:  TDL  '  UI 

ISl  V.  S.  n.  B.,  Book  40.  4« 


ovCi)l>^Ic 


Bdpkbub  Codkt  of  tbb  Umnn  Statb& 


Oct.Tkrm. 


In  ihe  cases  of  Ameriam  L.  Iru.  Co,  t.  Bruce, 
100  U.  S.  828  [26:11311.  tod  Oregon  r.  Jen- 
niitg:  119  U.  6.  74  I8();823r 

Tbe  bODds  issued  to  the  BellevlUe  &  Eldo- 
rado Railroad  Companj  were  void  even  \a 
tbe  bands  of  bona  Bde  purcbasers  for  value, 
witbiD  Ibe  decision  o(  German  San.  Bank  y. 
Franklin  Countn.  128  U-  S.  G26  [S2:519]. 

The  bunds  to  the  tit.  Louia  &  Soutbeastem 
Railway  Company  were  issued  before  aod 
tboM  to  tbe  Belleville  &  Eldorado  Itallroad 
Company  were  issued  after  the  decision  ol  tbe 
Bupreme  court  of  lIliDoig,  Id  the  tsse  of  Bagle 
V.  Koka,  U  III.  292,  decided  in  1ST6. 

Tbe  validity  of  none  of  theae  tKinds  was  at 
any  time  quest iooed  by  tbe  county  of  Saline 
until  Decenaber  80.  1B86,  and  the  couDty  bad 
aDDually  paid  tbe  interest  on  all  of  theae 
bonds  from  the  lime  of  their  issue  until  they 
were  eichaoged  for  fuuding  bonds  of  the 
county  as  bereinsfter  slated. 

Tbe  county  of  Saline  baa  always  retained 
and  now  has  the  stock  in  said  railnay  com- 
panies obtained  by  it  for  the  bonds  so  issued  to 
aaid  railway  companies  respeclively;  but  such 
■tock  is  now  and  always  lias  been  wholly 
worthless  and  of  no  value. 
363]  *Tbe  general  assembly  of  the  stale  of  Dll- 
nols,  by  act  approved  February  13,  1RG5,  and 
by  acts  ameodalory  thereto  approved  April 
27,  1877.  and  June  4,  1879,  enacted  as  follows 
(III.  Rev.  Stat.  (Cothran's  Anno.  ed.  lS81j  p. 
1119,  2  Starr  &  C.  Stat,  chap,  118,  p.  1877): 

"Sec.  1.  That  in  all  cases  where  any  county, 
dly,  town,  township,  school  district,  or  other 

intdpal    corporation   bas  issued   bonds  or 


subsisting,  legal  obligations  of  such  county, 
city,  town,  township,  school  district,  or  other 
municipal  cnrporation,  and  the  same  or  any 
portion  Ibereof  remain  outstanding  and  unpaid. 
It  iball  be  lawful  for  tbe  proper  corporate  au- 
tborities  of  any  luch  county,  city,  town,  lown- 
abip,  school  district,  or  other  municipal  corpo- 
ration, upon  the  surrender  of  any  sucb  bonds 
or  other  evldencesof  indebtedness,  or  any  num- 
ber or  portion  thereof,  to  issue,  in  lieu  or  ptice 
thereof,  to  Ibe  owners  or  holders  of  the  same, 
new  bonds  prepared  as  hereinafter  directed, 
and  for  auch  amounts,  upon  sucb  time,  not  ex- 
ceeding twenty  years,  payable  at  such  place, 
ud  bearing  sucb  rate  of  Inieresi,  not  ex- 
ceeding 7  per  cent  per  annum,  as  may  be 
■greed  upon  with  the  ownera  or  holders  of 
aucb  outstanding  bonds  or  other  evidencea  of 
indebtedness:  ProHded,  That  bonds  Issued  un- 
der this  act,  to  mature  within  five  years  from 
their  dale,  may  be«r  interest  not  to  exceed  8 
per  cent  per  annum.  And  it  shall  also  be  law- 
ful for  the  proper  corporate  authorities  of  any 
lucb  county,  city,  town,  township,  school 
district,  or  other  municipal  corporation  to 
cause  to  be  thus  issued  such  new.botids.  and 
tell  the  same  to  raise  money  to  purchase  or 
retire  any  or  all  of  such  outstanding  t>oods  or 
other  evidencea  of  Indebtedness:  the  proceeds 
of  the  sales  of  aucb  new  bonda  to  be  expended, 
under  the  direction  of  the  corpcrale  author!- 
Uet  aforesaid,  in  the  purchase  or  retiringof  tbe 
ouiitaiiding  bonda  or  other  evidencea  of  In- 
debtedness of  such  county,  city,  town,  lown- 
ihip,  acbool  district,  or  other  municipal  corpo- 


ration, and  for  no  other  purpose  whatever. 
All  bonds  or  other  evidencea  of  indeblednea, 
issued  under  tbe  provisions  of  this  act,  abaU 
show  upon  their  face  that  (hey  are  issued  under 
this  act,  *and  tbe  purpose  for  which  they  [384 
are  issued,  and  shall  be  of  uniform  desim  and 
style  throughout  the  slate,  to  be  prescribed  by 


the   i 


audit! 


7M 


shall  be  to  devise  and  prepare  sucb  uQiforat 
style  and  draft  adapted  to  the  clashes  of  bonda 
herein  provided  for,  namely,  the  first  claas  to 
cuDslst  of  bonds  of  which  only  tbe  interest  is 
payable  annually:  the  second  class  to  consist 
of  those  of  wbicb  the  interest  nnd  5  per  centum 
of  Ibe  principal  are  to  tK  paid  annually,  and 
tbe  third  class  to  coosial  ota  pruiiuuted  series, 
the  first  grade  made  payable,  principal  and  in- 
terest, at  the  end  of  one  year  from  the  date  of 
issue:  the  second  at  tbe  end  of  two  years,  and 
Ihus  to  the  end  of  the  Brries.  the  clas»  to  ba 
issued  being  at  the  option  of  the  legal  voters 
expressed  as  herein  provided.  In  anv  case,  tbe 
new  bonds  or  other  evidences  of  indebtedness 
authorized  to  be  issued  by  this  act  sliall  not 
be  for  a  greater  sum  in  the  szgres'ite  than  tho 
principal  and  accrued  or  enrpi-d  iuieresi  unpaid 
of  such  outstanding  bonds  or  other  evidencea 
of  Indebtedness.  And  when  such  new  bonds 
or  other  evidences  of  icdeliii'Uness  shall  have 
been  issued,  in  order  to  be  piaced  on  tlie  mar- 
ket and  sold  to  ubtuin  prnceeds  with  wliicb  to 
retire  outstanding  )>oud3  or  utber  evidences  of 
indebtedness,  it  shall  be  tbe  duty  of  tbe  slate 
auditor,  on  the  request  of  the  corporate  author- 
ities Issuing  them,  and  at  Ibe  expense  of  the 
corporation  in  whose  behalf  the  issue  is  thus 
made,  to  negotiate  tbe  same,  at  not  less  than 
par  value,  and  on  the  best  terms  wbicb  can  bo 
obtained:  PToeided  alicayt,  Tli:tt  any  such 
county,  cily.  town,  township,  school  dislricl, 
or  other  municipal  corporation  issuing  bonda 
under  the  provisions  of  this  act  msy.  ihrougll 
its  corporate  authoriiiesdulynuihorixed,  nego- 
tiate, sell,  or  dispose  of  said  bonds,  or  anj 
part  thereof,  at  not  less  than  their  par  value, 
without  the  intervention  of  tbe  auditor  ol 
state:  And  provided  further,  That  no  new 
bonds  or  other  evidences  of  indelitedness  aball 
be  issued  under  this  act,  unless  the  same  shall 
be  first  authorized,  as  hercioalicr  provided  l>r 
a  vote  of  a  majority  of  the  legal  voters  of 
aucb  county,  cily.  town,  township,  school  dis- 
trict, or  other  municipal  corporation  voting  at 
some  general  election  or  special  election  held 
for  that  purpose." 

'L'nder  and  by  virtue  of  this  provision[!{nS 
of  law  the  board  of  commissioners  of  tbe  coun- 
ty of  Saline  duly  ordered  an  election  to  deter- 
mine the  question  of  issuing  the  bonda  of  tba 
county  for  the  purposeof  paying  aod  rede^minc 
the  bonds  above  stated  issued  to  the  Bt.  Louis  & 
Boulheastem  Bailway  Company  and  to  the 
Belleville  &  Eldorado  Railroad  Company  and 
to  another  rsilwav  company,  respectively,  and 
at  such  election  duly  held  according  to  law  on 
Uie  6th  day  of  November,  1888,  a  majority  of 
the  legal  voters  of  tbe  county  ol  Saline  voting 
at  such  election  voted  In  favor  of  such  proposi- 
tion. On  Ihe  15th  day  of  November,  1888,  UM 
t>oard  of  commlssloneTS  of  the  county,  by  or- 
der duly  made  and  entered,  ordered  in  com- 
pliance with  such  vote  that  one  hundred  and 
uinety-flve  bonda  of  said  county,  of  (1,000 
.-         U1U.8. 

D,™,zed<,vCii)l>^rC 


ISSSL                                      GmAvn  t.  Salihi  Comrrr.  SS6-S00 

Mcb.  be  iMued  to  t«he  ap  and  pa;  off  tbe  Mid  Auditor's  Office,  IIIIdoIi, 

bond*  w  Issued  to  rhe  St.  Louis  &  Soutbenstern  Springfield,  Nov.  23d,  1S8Q. 

Railiraj  Companj,  the  BelleTille  &  Eldorado  I.  Cbitrlet  P.  SwlKert,  auditor  of  public  ae- 

Railroiwl  CompaDj,  and  uld   otber  compBOy;  counlsof  (be'stateof  Dlinois.doliereby  [307 

and  tbe  dulj  conetituted  officers  of  satd  coudIt  ceriif  j  Ihat  the  within  bood  baa  been  re)[lstered 

tbereafter,  on  the  lat  day  of  July,  1885.  issued  iDtbUofflcethlada;,  punuaut  totbeproTisiotii 

the  bonds  of  nld  county  in  atrlct  ccnfortnlty  of  au  act  entitled  "An  act  lo  enable   counllea, 

wftb  said  act,  to  the  amount  in  tbe  aggregate  cftlea,  towns,  townships,  school   districts,  and 

of  1100,000.  to  take  up  and  ps;  oS  the  sold  other  municipal  corporations  to  fund,  retire, 

bonds  so  issued   lo  tbe  Bt.  Louis  &  Southeast-  and  purchase  their  ouislauding  bonds  and  other 

em  Railway  Company  aod  to  tbe  Belleville  ft  evideDces  of  indebtednesa,  and  lo  provide  for 

Eldorado  I^ilroadCoinpany.eachorsaidboDdi  tbe  registration   of  new  bond  a  or   other  evl- 

beiug  of  the  tenor  and  eSect  following:  dences  of   indehlednesa,  in   tbe   office  of  tbe 

auditor  of  public  accounts,"    approved   Feb- 

Untied  Stales  of  America.     $1,000.  ruary  18,  1896.  and   acU  amendatory  lUeretO, 

State  of  Illioois,  county  of    Salioe.   funding  approved  April27,  1877,  and  June  4,  18TS. 

bond,   issued     under    the   act   of   1865   as  1  further  certify  that  tbe  apgregale  equalized 

amended  April  27,  1S77,  and  June  4,  1870.  valuatioo  of  property  assessed  for   taiattoo  fn 

Twenty  years  after  date,  for  value  received,  said  county  for  ibc  year  188C  were  certified  t« 

the  county  of  Saline  promises  to  pay  to  the  this  office  as  followa: 

bearer  hereof   the  sum  of    tl.t.'OO  in   lawful  Heal  estate.  11,802.921.     Persooal proper^, 

money  of  the  United  States,  at  the  office  of  tbe  (477.340. 

treasurer  of  the  state  of  lUjoois,  in  the  city  of  In  lestlmooy  whereof.  I  have  hereunto  sub 

New  Yorh,  with  interest  at  the   rat^  of  8   per  scribed  my  name,  and  afflned  the  seal  of  my 

cent  per  annutn,  payable  annually,  as  shown  office,  [be  day  and  year  aforesaid, 

by  and  upon    tbe  surrender  of   the   annexed  [seal.]                       Charles  P.  Snigert, 

coupon;,  as  they  severally  become  due,  reserv-  Auditor  Public  Accounts. 

"■fl^L~:Jho„„      .?,™.tSoVlik,,™r,  »llof..b.»ch..e..,b™d...d„b,.i„ri<,o« 

unui  i..„^  .f, .  .1,.  ......u...  «.  f  ,.,ii..  ..J  "»e  appellsDts  and  canceled  ihe  old  Ixinda  re- 

2??„' J  ™f  i.  MnJi.riKS  S.i  r    T„!,n  •pectlYcl,  Held  bj  tbem,  and  luned  lo  then  Ua 

7    S  V^^u    J:    ',•  '"'^'!'1°S'  ''P'  bb'  -  irndlns  bond.  In  lUn  tbcreof.     Tbe  connlj  ot 

frd^Vand'n'p."  "Jde^if  pr,l^.Tr  f-»V'™ 

K!.n;?jifr?iTer»"'..trc;s,%t  S^ 


,   towns,  l'>wnsh!ps  school   districts,  nnd 
other  municipnl   corporations  to  fund,  retire, 
and    purchase   Ihi  '-■--■'         ■       • 
other  evidences  of  ,      .  ,_  .... 

Ibe  regisiralionof  new  bonds  or  other  evirieoces 


I  as  follows: 

"First.  Isthecounty  of  Saline  estopped  by 
le  recital  in  tbe  funding  bonds  to  assert  that 

.  the  bonds    Issued    to  the    St.  Louts  &  Soutb- 

^  eastern  Rnilway  Company,  and  to  the  Bellevillo 

ot  Indebiedne..,  loibeoBlce  oflbeandito,  ct  *  J'J"™''"..";",'?"'',  Lmpanj,  rapeeiWelj. 

public  accoonU,-  approved  Pebrnary  13. 1865.  '''J''     ..™  iS  Kf.  f  Sl.H   J  l.Si 

and  acu  amendllor,   Iberelo.  approved  Aprl  'fr°Sf?'",".  If'  '','°,   ,  «'  •"'•""''tl'  '"S^ 

m.  1877,andjnnei.  187B.  andln   pilrmmc.  "'.''S""'"'"'   1;     ;'l       ^j        i      ^ 
of  a  VOIP  of  tbp  maloritv  of  the  lpm,l  volers  of  Second.  Are  tbe  funding  booda  bo  Usucd 

Li  1  So?. VotSat   n^rec  Ion  leT.  l7^.M^  f  ",',"";?''  "  ^""'"^'  7''t''?^'^°^ 

node,  aald  ,01.  ibe  dib  of  NonimbSr,  IBM  '"«  '^''^iTi  "S"",""  T'ffi  .!^ 

Weberelyiinit,  .bat  all  rcqnlrem.nt.  of  °'.?-S,°,°.;    i!  .k        "^"t"  fe  S*?"",''!'' 

«.ld  act.  b.ie  been  full,  conplSd  ■Itb  In  tbe  .^7,^'';  ^l"" Sf  .     ^.l       '  !i  ! 

198UC  thereof  that  the  funding  bonds  are  Invalid,  would  It 

In  leattaonv  whereof,  we,  the  undemigned  fer'ST'.,',,,' 'J.' S,l°i'SNo'j;"il?oS 

oUcer.  of  aal  J  coontv.  Mni  dulv  anlbort«d  ""='  »  S  S  ,l,SXi  l«l,.?f  ,w'  , 

to  eiecute  tbla  obligation  oo  lu  teb.lf.  have  conntr  of  Saline  to  reairaio  olJceta  of  the  law 

hereunto  aet  our  algS.turea  IbU  1st  day  of  Julv,  '""  '"J"'""  "?  colleclfng  ■  l.a  a.  required 

A,  D    1885.  '  ''  by  law  to  pay  the  Interest  upon  the  fuodiog 

w  n  Frith  bonds,  to  grant  tbe  relief  askM  only  upon  eon- 

Cb.im,..  of  the  CountvBoard.  J'';;''  ''"  ;'"™Xh.'  ,SLH  tSS 

fes..!  1     TIC   i-   u ■•   r- .„  Ai t  holders  the  amount  of  tbe  valid   bonds  IsiDea 

[seal.]    W.  t.  Burnett.  County  Clerk.  ^  ^^^  g^  ^ouIb  &  Southeastern  Railway  Com- 

Each  of  said  bonds  was  duly  registered   ac-  P*°l  Z}^^^  ""^  exchanged  for  the  funding 

cording  to  law  with  the  auditor  of  tbe  stale  of  ^^°^^ 

Illinois,  who  Indorsed  upon  each  of  satd  bonds        Matn.    Ooorg«  A.  Sanders,  Thonuu 

the  following:  C.  Ilila.ther,    WtUiam  R.    Bovxn,  Jainei   A. 

ConnoUy.  and  John  U.  Mathit,  for  appellants: 

State  of  niinois.  $1,000.  After  the  county,  by  its  proper  corporate 

Saline   County   Bond.  authorities,  pursuant  to  ■  vote  of   the  people^* 

Date  of  bond,  July  1,  IfSS,    Pny able  twenty  had  proclaimed  iis  decision,  and  publlciv  recog- 

jears  after  date.     Hedeemnble  five  years  after  nized  and  said   that  tbe  original  bonds   were 

dale.     Interest    payable    July    1.    annually.  hindlnB,   subsisting,   legal  obligation*  against 

Principal  and  interest  payable  at  the  ofBce  of  it,  is  Ti  estopped  fully  and  completely  from 

tbe  stale  treasurer  of  Ihe  slate  of  Illinois,  in  ralslngany  furtber question  w  to  the  validly 

the  dty  of  New  York,  and  state  of  New  York,  ot  the  mdm, 

"lU-S-  Dic,.,z=d.vCoi>3lc»» 


Sdpkbxb  Oodut  of  thb  UnrtcD  Statu. 


Oct.  Txrm, 


The  purrhBBCT  of  retuodlng  bonds  cao  de 
pend  upon  the  flndtQf^a  otthe  muDJcipalitj  ot- 
lerlng  Ifae  same  u  to  the  vallditj  of  the  oiigl- 
aal  fndebledneu. 


Bi'U  V.  I'ffkikiU  Sat.  Bank.  101  M.  Y.  490^ 
LitlU  Rotk  V.  MrrchanU  Nat.  Bank.  OH  U.  S. 
808  (25:  108);  A»hley  t.  Praque  Iile  Vo-inti/ 
Sapert.  60  Fed.  Rep.  55-71;  Jaiptr  County 
V.  BaUou,  lOS  U.  8.  745  (26: 422);  Amenean 
L.  Int.  Co.  t.  Bruce.  105  U.  B.  828  {28: 
1121). 

The  funding  bnndato  (Mued  bj  the  county 
of  Saline  are  valid  and  bindlog  obliKailuoa  In 
the  bands  of  a  boos  flde  holder  for  value  be- 
fore piaturit;. 

Knot  Count)!  Gomn.  v.  AtpimraU,  63  D.  S. 
SI  Hoir.  .13S  (16:  208):  Cairo  v.  Zone.  149  0.  B. 
122  (37:  67a);  Pana  v.  BoviUr,  107  U.  8.  B20 
(27: 424);  L^rU  v.  Bariour  County  Corart.  lOB 
U.  8.  73»  (30:  993);  Unfkett  v.  Ottamt,  9S  U. 
8.  86  (35:  3tt8):  Otttioi  v.  Pirti  Nat  Bank. 
105  0.  8.  843  (26:  1127);  Aihity  T.  Prague  Ide 
County  Svpert.  60  Fed,  Rep.  65;  Coloma  v. 
EuBa.  U3  U.  S.  484  (23:579):  CAiffce  Coafity 
Comri.  V.  Potter,  142  U.  8. 865  (85:  1040);  Z-i- 
britkie  v.  CUttlaud.  C.  <t  C.  B.  Co.  64  U.  8.  2S 
Bon.  881  (IH:488);  Cadillac  v.  WooMoeket  In*t. 
for  Barinet,  58  Fed.  Rep.  935. 

The  JDteoding  purcliaaer  bad  a  light  to  rel; 
upon  their  recitals  anil  was  by  no  rules  or 
d'cialoQs  of  this  court  required  to  look 
further. 

LittU  Bode  V.  Merchants  Nat.  Bank.  98  U. 
8.  SC*  (25:  108);  Chandler  r.  Atliea.  18  Fed. 
Rep.  299;  Hitli  v.  PrelekiU  Sat.  Bank,  101  K. 
T.  490;  .Veyrr  v.  Brown.  66  Cal.  51M);  Bitky 
V.  Hoafll.  6(  Fed.  Rep.  453;  National  L.  Int. 
Co.  v.  Huron  Bd.  ofkdu.  82  Fed.  Rep.  778. 

Miurt.  Sa.mnel  P.  WheeUr  and  W.  H. 
BoucT,  for  appellee: 

In  order  to  rntify,  the  party  must,  at  the 
tliticof  rutiBmlion,  becapable  of  maJiingthe 

Manh  V.  Fuitoa  County  S"ptri.  77  D.  8. 10 
Wall,  676  (19:  1040):  Norloa  v.  8'ieWy  County. 
118  U.  S.  425  (80:  178):  Darieu  County  v. 
DieHnmn.  117  U.  8.  657  [21):  10261. 

Recitals  in  bonds  of  this  character,  issued 
witliotit  poni-r.  cannot  esiop  tLt:  county  from 
teltinsup  their  invalidity. 

liedget  v.  Dixon  Covnty,  150  TJ.  B.  182  (S7: 
1044),  and  cases  cited. 

Mr.  Juttic«ShiT*M  delivered  the  oploion  of 
the  court: 

Under  the  authority  of  certain  acts  of  tbe 
general  aasembly  of  tlie  state  of  Illinois,  and 
b  pursuance  of  an  election  duly  ordered  and 
held  according  to  law.  and  in  payment  of  a 
•uhscripliou  to  Block  in  the  St.  Loiua  &  South 
eastern  Railway  Company,  the  county  of 
Saline  Issued  bonds  to  ttie  amount  of  $25,000, 
bearing  ioieresi  at  the  rale  of  8  per  cent  to  Iho 
■aid  railway  company,  bonrlng  dat«  January 
1,  18T2,  pavable  twenty  years  after  dale. 
These    bonds  were   delivered  to  the  railway 


value  and  without  notice  of  any  defense,  prii 
totheyearl876. 
The  contract  of  labKripdon    contftfned  ■ 


condition  that  the  nld  8t.  Loula  A  Boutb- 
eaalern  Railway  ahould  paaa  aod  k  depot  tw 
eslabllshed   witnta  one  half  mile  of  Uie  old 

court  bouse  In  Raleinb  and  wlUiin  one  half 
mile  of  the  church  In  Galetia,  The  railroad 
was  not  constructed  nitbin  the  prescribed 
limits,  but  was  constructed  in  said  county  in  a 
different  direction,  and  compliance  with  the  said 
condition  was  waived  by  the  board  of  commia- 
sloners  of  said  county. 

*By  tbe  7th  section  of  the  actof  April  16,[369 
ISeS.it  Is  provided  that  "any  county,  township, 
city,  or  town  shall  have  tbe  right,  when  mak- 
ing any  subscription  ordonodon  toany  isilroad 
company,  to  prescribe  the  conditions  upon 
which  such  bonds  and  subscriptions  or  dona- 
tions shall  be  made,  and  such  bonds,  siibscrip- 
tiona,  or  donations  shall  not  be  valid  and 
binding  until  such  conditions  precedent  sball 
"■ive  been  complied  wltli." 

The  Constitution  of  Illinois,  whicb  lookeflect 
July  9, 1870.  provldeaas  follows:  "No county, 
cily.tn  wo,  township,  or  other  municipality  shul) 
ever  become  subscribers  10  the  capiin]  stock 
of  any  rnilrnad  or  private  corpnratfon,  or 
make  donation  to  or  loan  its  credit  Id  aid  of 
such  corporation:  Protiiied,  koweter,-  That 
the  adoption  of  this  article  !>hall  not  be  con- 
strued as  affociing  the  right  of  any  Buch  mu- 
Dicipntliy  lomakesuch  subscrlptiuos  where  the 
same  have  been  auihoriZL-d,  under  existing 
laws,  by  a  vote  of  the  people  of  such  munici- 
palities prior  to'uch  sdopllon." 

Sucb  an  election  was  hild  by  the  people  of 
Saline  county  on  October  9,  1868:  and  the 
EU^Sl'^iption  waa  made  January  15,  1870. 

The  validity  of  the^e  bonds  so  i83U(.d  to  the 
St.  Louis  &  HotilheB'-tetn  Railway  Company 
w»s  continually  recoRiiizcil  by  the  county  of 
Ssline  by  the  pavmetit  of  interest  Ibereoa  and 
by  the  refunding  oF  the  same  into  new  bonds 
of  the  county  in  July,  18H-');  and  the  aidd 
county  has  always  reiaioed  and  now  has  the 
stock  in  said  railwav  company. 

lis  state  of  facts  briugs  the  esse,  >■  respects 
the  bond<  origiually  Issued  to  the  St.  Louis  & 
Soulbf  astern  Railway  Company,  clearly  witliin 
ibe  decision  of  this  c  urt  in  the  precisely  simi- 
lar case  of  Amrriean  L.  Int.  Go.  x-  Brute, 
105  U.  9,  928  [26:  1121]:  and  where,  per  Jfr. 
Juifire  Harlnn.  it  was  said: 

"The  statute  did  not  make  it  obligatory  on 
the  town  to  Impose  conditions  upon  tbe  per- 
formance of  wbich  its  liablll'v  should  depend. 
It  conferred  simply  the  rie-ht  to  do  so,  leaving 
thi!  town  at  liberty  to  prescribe  conditions  or 
to  make  an  unconditional  subscription.  Con- 
sisteotly  with  tbe  stiitute  the  lown  could  Issue 
and  deliver  bonds  for  tbe  subscription  In  ad- 
vance 'of  tbe  construction  of  any  part  of  [370 
the  road,  Bulwhen  conditions  were  prescribed, 
cond  faith  and  the  oblii;Btions  which  every- 
where arise  out  of  negotiable  si^curities  re- 
quired—if the  town  intended  to  rely  upon 
tbem— that  the  public,  who  were  expected 
to  buy  tbe  bonds  or  to  advance  money  upon 
them,  should  be  informed  by  their  recitals 
Ibat  tbe  town  bad  eiereiwd  its  statutory  ti^lit 
to  Impose  condliions  upon  lis  liability.  Ihe 
officers,  both  of  the  town  and  the  railroad 
company,  knew,  however,  that  bouda  could 
not  be  negotiated  In  tbe  market  had  their  n- 
dtaU  dlicbaed  tbe  fact  tbu  payment  depended 
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npOD  coDdttiona  thereaFter  to  be  fulflllcd  by 
the  » 11  toad  corporation.  To  Ihc  end.  Ihcrc 
fore,  thai  mfintj  migbl  be  niaed  tor  tbc  cno 
BtruciioD  of  the  proposed  road,  or  i a  relitiQce 
upon  the  pcrfoi  miitice  b;  the  ruilroad  corn 
pauy  ot  Ibe  conditians  imposed,  the  eonsti- 
luteil  autboritiea  of  the  town,  and  the  officers 
oi  agents  of  the  compHDj,  co-ouerated  id  put- 
ting out  bonds  tie£.'oiulile  io  loim.  aod  wiib 
rei'i'Dls  that  gave  no  itilimaiion  even  that  the 
subsctiptioii  irns  ooodilinnnl.  The  fact  tlinl 
coodilioca  had  been  prescribed  was  omitted  in 
recitals  full  of  eTeryihing  neiessiiry  to  induce 
the  public  to  buy  the  bondii.  The  statement, 
on  iLc  fa<  e  of  the  bonds,  that  tbey  were  issued 
by  virtue  of  the  staiulrsof  April  10.  i^6U,  and 
April  la,  1809.— the  fiist  of  nliich  contains  an 
absolute  requirement  that  the  honds  be  issued 
and  delivered  upon  Ibe  subscription  being 
voted,  while  the  Bccond  gives  Ihe  n'glit,  but 
does  not  make  it  imiieralive,  to  iu.onse  roniii 
tlODs.— and  the  turtber  stniemenl  that  the  pco 
pie  hud  voted  (or  subscription  and  to  i>uiue 
tovnship  bonds  tberefur.  fairly  imported  tliat 
noibin«:  remained  to  lie  done  in  order  to  luake 
the  bonds  bindiot;  obli|::iliuii8  upon  tbe  towo 
in  tbe  bands  o(  bona  fide  purchasers.  Under 
Ibese  elrcumslHnces,  Ihe  town,  by  every  prin- 
ciple of  justice,  is  estopped,  as  aj^insi  a  bona 
fide  holder,  to  plead  conditions,  the  fact  of  the 
existence  of  which  was  willilield  from  the 
public.foroneof  two  reasons,  either  to  facilitate 
their  negotiation  Id  the  markets  of  the  coun 
try,  or  iu  reliance  upot)  the  railway  company 
meeling  the  preacribed  coniliiioiis.  ll  should 
not  nun'  be  heard  to  make  a  defense  inconsist- 
ent with  Ihe  represeDlatioDS  contained  in  tbe 
3711  'recitals  upon  its  bonds,  or  upon  the 
ground  thni  the  conditions  imposed,  of  which 
purcbnscre  bad  no  notice,  have  not  been  per- 

Sini:!:ir  eoncluaions  were  reached  in  the  M>e 
of  Oregon  v.  Jettningt.  IIBU.  B.  74  [30:8£3]. 
where,  ciliog  Ati<erifan  L.  Int.  Co.  v.  Hrucf. 
it  was  held  that  bonds  issue<t  by  tbe  town  of 
Ore;;on,  a  miidlcipal  cotporaiion  of  the  sinte 
of  Illinois.  Id  compliance  with  a  vole  of  the 
pen  pie  be  Id  prior  lo  tbe  adopt  inn  of  Che  Illi- 
nois Constitution  of  I8T0.  in  pursuance  of  a 
law  providing  therefor,  were  vnlid.  allhoiish 
a  condition  as  to  the  completion  of  the  mad 
was  not  compiled  with,  because  Ibe  recitnla  iu 
Ihe  bonda  were  made  by  officers  entrusted  im- 
der  Cbeatnlule  with  tbe  duty  of  'leteruiininc 
whelhcr  the  condition  had  been  complied  with, 
and  tbe  town  was  thereby  eatoppid  from  as- 
■erling  the  contrary.  The  doilrine  of  Ihe 
case  of  Jiuper  County  v.  Ballou.  108  U.  8.  "45 
pa  422],  la  applicable.  There  it  was  held  tn  a 
case  arising,  like  thia  one.  in  tlie  sdite  of  Illi- 
nois, that  when  tbe  people  of  a  county,  at  an 
eleclloD  held  under  a  refunding  net,  voted  lo 
issue  new  bonds  lo  exchance  for  old  ones, 
«uch  a  vole  recognized  tbe  oriclnal  bonds  as 
bindlog  and  subsistinj;  obligations,  and  Ibnt 
tbe  county  was  therefore  eaiopped  from  set- 
tinic  up  thai  they  were  Invalid  because  voted 
for  at  an  eleclioo  called  by  the  board  of  su- 
pervlsota  instead  of  by  tbe  county  court,  and 
thai  where,  at  an  election  heM  according  to 
law,  tbe  people  of  a  county  authorizeil  tbcir 
proper  representative'  to  treat  certain  outstand- 
ing county  obligations  as  property  aulhoriied 

im  TJ.  8. 


by  law  for  the  purpose  of  settling  nith  tiM 
holders,  and  the  settlement  has  been  made,  tba 
validity  of  tbe  obligations  can  bt'  no  longer 
questioned.  There,  as  here,  there  was  lawful 
power  in  the  county  to  Issue  the  original 
bonds,  but  there  was  ao  irrei-ulanty  in  Iha 
election  having  been  called  for  by  the  wrong 
officers. 

Applying  these  casea  lo  the  present  one,  we 
concluile  that,  undertbe  facts  coutiiiucd  in  Iho 
statement,  tbe  bonds  isaued  to  Ihe  ^t.  Louis  A 
Southi-a'lern  Railway  Company  in  July,  IWS, 
were  binding  and  subsiUiu;:  oblii:ntioii'^  of  tin- 
line  couniy.  and  having:  been  ticoL'ulyed  aa 
such  by  tbe  count;  authorities  In  lSi*fi.  l>v  lifting 
them  wiih  new  bonds  under  Ihe  •refund-  [373 
ingact.  Ihe  second  (jui'stloD  puttousli.vll.e  cir- 
cuit court  of  appeals  must,  ai  res|>ecis  said 
new  bonds,  be  answered  in  the  aflir:it:itive. 

The  history  of  tbe  bond  orieiiially  Issued 
to  tbe  Belleville  &  Eldorado  Railruud  Com- 
pany is  somewhat  different.  The-e  bondg 
were  issued  and  delivercil  on  April  19.  I!)T7, 
oficr  the  decision  of  the  supreme  I'ouri  of  lUi- 
nciU  in  tbe  case  of  EagU  v.  Kokn,  3-1  III.  392. 
The  nature   and  effect  of  that  deci-lon  were 
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Jiank-r.  FniMin  Coan-g.iSS  [:.S',Z>i[:ii.bU]. 

"Thai  was  a  suit  aguinsi  the  town  of  Eagle, 
broiigbl  by  innoceul  buliters  for  value,  U> 
recover  on  coupons  cut  from  boud^  issued  bj 
tbe  town  to  a  railroad  company,  UrceuiUr  I, 
IHTO.  in  payment  of  a  subscript  ion  io  stock 
in  pursuance  of  a  vote  of  Ibe  it'iiple  of  the 
town  bad  November  2,  IflfSH.  In  that  vole 
certain  comli  inns  as  lo  time  kad  bieu  pre- 
scribed, upon  wbicli  Ihe  bonds  should  be  Is- 
sued, Tb'ise  condiiiona  bad  not  been  com- 
plied with.  The  qiK'Siion  arose  in  the  niae 
wlieiher  the  dcclariiiion  of  the  statute,  ll)at 
the  bonds  should  not  be  valid  and  binding  un- 
til such  conditions  precedent  have  been  com- 
pUed  with,  was  to  be  conflocd.  in  itsojiernlion, 
lo  tbe  raitroud  cotn^uy  to  which  the  bond* 
should  have  beea  issued,  or  wbetlier  it  ex> 
tended  to  innocent  holders  for  viilue.  Tbe 
court  held  that  although  the  statute  did  not 
iteelare  that  tbe  bonds  slinuld  be  void,  its  dcc- 
larBlioDS  that  tbey  should  not  be  valid  and 
binding  until  the  conditions  prcceilcnl  should 
have  been  complied  with  waa  an  Imperalive 
and  peremptory  declaration  that  tbe  bonds 
shnuld  not  be  valid  and  blading  until  ihe  con- 
ditions named  should  have  been  complied  with, 
even  in  Ibe  bauds  of  innocent  holders  without 
notice;  and  it  declared  the  l>onds  to  be  invalid 
Id  the  hands  of  tbe  plalniifls.  This  inierpre- 
tatioD  of  i«  7  of  the  act  of  ApHI  IS.  1860.  a(^ 
companied  ail  bonds  subsequently  issiUHl,  into 
Ibe  bands  of  whoever  tooK  Iheiii,  wbetbcr  a 
bona  fide  bolder  or  not.  Tbls  court  must  reo- 
OEiiize  this  decision  of  the  supreme  court  of 
Illinois  as  an  aulhoritutive  construction  of  Ibe 
statute  made  before  the  booda  n*ere  Issued, 
and  lo  be  followed  by  this  court." 

*If  Ihe  present  case  stood  only  on  tbe  [373 
footing  of  the  original  condlllonal  ciiutract  o( 
Eubscription  we  would  be  compelled  lo  follow 
theboldingof  the  supreme  court  of  Illinois,  and 
in  hold  that  tbe  original  bonds  were  uncollecti- 
ble even  by  innocent  holders.  But  we  have 
here  ao  additional  feature,  not  present  Id  the 
case  of  Gtrmnn  Sav.  Bankv.  Fivnkliii  Coyntg, 


SuPBiifB  cotrmT  OF  thi  Ukitbd  8T*Tn, 
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or  In  the  case  of  EagU  v.  Kohn.  and  thai  U 
foond  Id  tbe  fact  Ifaat  Id  the  vear  18Sn,  In  pur- 
■uance  of  Ihe  Illinois  Uxoding  bond  act,  ap- 
proved February  IS,  1B0G,  as  amended  by  acta 
■pproTed  April  27.1877,  and  June  4, 1S7«  rill. 
Laws  1979,  p.  2291,  aud  Id  pursuance  of  a  vote 
of  H  majority  ot  tbe  lepil  volera  of  Saline 
county  Bs  piescribed  io  said  Blatules,  Den 
bcioda  were  issued  and  ie|;tsiered  in  manner  as 
directed  In  tbe  law.  and  wero  delivered  lo  tbe 
bolder*  o(  tbe  original  bondii,  whieb  latter 
were  turrendcted  and  canceled.  Tbe  county 
of  Saline  tbereafter,  nntll  Ibe  year  1390,  paid 
tbe  nnatml  interest  on  auoli  new  Issue  oT  bonds. 
Willie  it  19  true  tbal  tbe  mere  eicliiin|;e  of 
new  bonds  for  old  ones  and  tbe  payment  of  1d- 
tereet  on  ibe  former  by  the  county  autbnrilles 
would  not  estop  tbe  county  from  challer];;ing 
the  validity  of  Ibe  nen  at  well  as  tbat  of  tbe 
old  bonda,  yet  we  Ibink  tt  nas  competent  tor 
the  connty.  in  such  a  stale  of  facts  as  here  ex- 
bled,  by  a  voteot  its  people,  lo  waive  the  con- 
dition atlachf-d  to  Ibe  original  subscripllon  and 
to  eitop  itself  from  decliuin);  lo  be  bound  bv 
tbe  new  nti^oilahle  securities.  It  must  be  ad- 
mitted as  WL'll -set lied  law  that  where  there  Is 
t  total  want  ot  power  to  subsrribc  for  sinok 
Bod  to  ls?ue  bonds  in  paymeiil,  a  municipality 
cannot  estop  itself  from  rnisinj;  such  a  defense 
bv  admi»i'>DS,  or  by  issuing  securities  nego- 
liable  in  form,  nor  even  by  receiving  and  en- 
joying; (be  proceeds  of  such  bonds.  Bo,  too.  It 
■nay  be  admitted  that,  even  where  Ibe  power 
lo  Buh^crlbe   for  slock  and  to   Issue   honils  in 


10  condiiioDS  prescribed  by  the  lecislature,  the 
municlpuliiy  cannot  dispenae  with  or  waive 
■ncli  conditions. 

But  n-liere  the  municipality  Is  empowered  to 
37 4J  siili!.rribe  wllh  'or  without  conditions  as 
it  may  ihiuk  fit,  and  where  Ibe  condllions  are 
aucb  ns  il  cli  noses  tr>  Impose,  there  scema  to  be  no 
good  reason  why  it  may  not  be  competent  for 
■ucb  municipniliy  lo  waive  such  self-imposed 
coudilioo!!.  piovided,  of  course,  such  waiver  is 
by  the  municipnlily  actinFTSsthe  principal,  and 
Dol  by  mere  a^nts  or  oIUcIhI  person*.  Such 
was  the  present  case.  The  snhwription  was 
mnde  on  condition  that  tbe  railroad  stiould  be 
commeuced  within  one  year  aod  completed 
irltiiin  three  yeftrs  from  the  date  of  the  snb- 
siription,  nnd  it  may  be.  under  the  dnclrioe  of 
EagU\.  Kobn,  84  III.  293,  that  the  action  of 
tbe  board  of  commissioners  in  extending  the 
period  for  commencing  and  finishing  Ibe  mil- 
road  would  not  relieve  the  company  from  the 
condition,  nor  avail  to  e^top  the  county  m 
against  bona  Sde  holders  of  the  bonds.  But 
vnien.  In  pursuance  of  the  funding  laws,  the 
question  whether  the  outstanding  original 
bonds  issued  to  the  Belleville  A  Eldorado  Ball 
road  Company  should  be  refunded  in  uew 
bonds  nas  siiltinilted  to  tbe  name  couslituent 
body  that  authorized  tbe  original  issue,  and 
when.  In  accordance  with  Ibe  vole  so  Inken. 
■nij  lo  formal  compliance  with  the  other  di- 
rections of  the  fudHing  laws,  negotiable  securi- 
lies  were  issued  and  delivered  ID  payment  of 
the  outstanding  bonds,  we  know  of  no  prin- 
ciple of  law  which  forhidsthe  county  of  Saline 
from  such  honorable  discharge  of  Ita  liabilities 
in  Ihe  handa  of  innocent  bolder*.    Such  action 

Its 


on  the  part  ot  the  legal  voten  of  Saline  eountj 
may  well  be  resanled  as  a  declaration  Ibat 
tbere  had  been,  by  ihe  actual  coottructlOD  of 
tbe  railroad  and  Ihe  delivery  of  tbe  stock,  a 
■ubslantlal  compliance  with  Ibe  original  con- 
ditions. After  such  deliberate  action,  It  la  now 
too  lale  for  SallDe  county  to  seek  the  aid  of 
a  court  of  equity  to  enable  It  to  avoid  its  con 
tract!  made  in  pursuance  of  a  legistutivc  grant 
ot  power,  and  Ihe  consideratloo  of  which  has 
been  received.  In  equity,  time  fs  usually  not 
of  the  essence  of  the  contract,  and  is  never  re- 
garded as  such  when  the  contrict  lias  been 
fully  executed,  wilhoul  objetiion.  Il  may  be 
fairly  said  Ibat,  whiln  a  muoiclpal  corporation 
may  not  ratify  a  contract  into  which  it  bad  no 
power  to  enter,  and  may  not  waive  a  condition 
put  by  the  legislature  upon  tbe  exercise  of  a 
elven  power,  vet  ill"may  well  waive  a  [•173 
condition  made  by  itself  and  not  a  condilion 
upon  the  exercise  of  the  power.  Such  a  naiver 
is  not  an  aitempt  to  ratify  a  void  contract,  but 
te  rather  an  admission  that  Ihe  condition  has 
been  complied  with  In  an  equitable  sense. 

If  these  views  are  sound  in  rfspect  to  the 
bonds  issued  to  the  Belleville &r:idorado Rail- 
road Company  Ihev  apply  with  stronper  reason 
to  the  bonds  i&aued  In  tbe  St.  Louis  &.  Soulb- 
eas'em  Railway  Company,  becnuse  the  sub- 
scription to  ihe  slock  of  the  latter  company 
and  the  issue  of  bonds  in  payment  took  place 
before  Ihe  decision  of  the 'case  of  EanU  v. 
Kohn,  and  in  circumstances,  as  we  have  seen, 
that  rendered  iliose  bonds  valid  independently 
of  Ibe  subsequent  vote  by  Saline  county  to  re- 

We  tkerefoTt  antwer  Ou  teeond  mietlt'on  pvl 
bfntby  Vie  eireiiil  court  of  appealt  in  the  af- 
firmali'u,  and  thit  nndfit  a  formal  antaer  to 
iht  other  queUion*  vnnfteuary. 


HARTEY  SPALDING  bt  al.,  Apptt.. 

GEORGE  MASON. 
(See  R  C.  Roporler'a  ed.  SrK-38T.) 


No™.— Al  U>  vHiot  w 
see  note  to  Wlndus  v.  Burkham.igiSSL 

At  to  occimnl  tlattd.  bar  to  a  liUI  in  ajuUv,  see 
note  to  ChappedeliiinD  t.  Decttenaiii.  i:  tHi. 

At  lo  MihcntmpeacliiMt }or  IrawJ,  raUlaitf^  error, 
omlwiton,  ncctJent.  or  unirioui  eiiaxoa,  see  note  to 
Ferklosv.  HarUSiUS. 

Aitoitilomev'i  eomperantlon continue nt  on  mk. 
tut  or  froiri  protttSa  of  ntU.a  jlxolnim  nrap«r- 
ceraaot:  purehns*  of  tnlemt  in  Ou  tutt  nr  tubfect  Of 
UttgatU/n  bv  attornty.—tee  nota  to  McHlokeo  v. 
Perin.  W.  HU. 

At  to  tltn  of  an  atlortuu  for  eenptntaUim.  m 
noto  to  Texas  t.  Wblta,  IV:  HK. 

.As  to  Inlemt,  tchen  reenttrablt  at  damaget  or  on 
mortev.  see  nnlp  to  Sneefl  v.  Wisier.  ft;  717. 

.,11  W  ToU  of  tnUreft  afltr  moluritu.  see  noto  to 
Oblu  r.  Fiaak.  M:  531. 

Ailotherult  nf  calmlatlrm  of  <n(crul,  sea  oota 
to  Slory  V.  Livingston,  10:  a». 

Al  to  nujxmlon  of  AUerciC  durfno  var.  ase  nof 
to  WanI  T.  Smith.  U:  XT 
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tbll  court  on  appeal  from  ■  fltiml  deoree  of  the 
general  irrm  ol  UieBUprcmeeaurlof  tbe  DlBtnot 
o(  ColumblH,  allbouBh  an  appenl  misbt  bave  been 
takcD.  but  «u  not.  Irom  the  dnt  decree,  under 
n.  B.  Rev.  8iai.  D.tXim. 
a.  A  oonrract  tor  the  mie  ol  a  one-tcmrtb  \ 
Id  fees  to  he  obtained  far  tbe  proeeoutlOD  of 
claim*  tor  rendJuKnieiitodalarlea  of  post  mailen 
under  the  actotConETTeeaof  Juae  12, 
Ooiul  derail  on  of  adTan 


pendlnn  In  Cangreia  to  aid  It 
•□tllleti  the  ]         ' 


e  of  b: 


•etilemcDta, 


e  olalina  ooDlecaplated   bj  the 
Mrteciaeol.  altbougb  tbe  olaltiis  were  not  ■ 
taliiL-d   Hi'unrdlDs   to   the  particular  theory 
which  tbe*  were  proeeculad, where  tbej  were  p»ld 
by  virtue  of  the  provialoD*  of  the  ant  named  aor 
■  Dew  act  directing-  the  adjustment  under  Ihi 

1,  Tbe  fuilure  to  obtain  the  panai«  of  an  act  of 
Conpnm  for  the  settlement  of  a  certain  olun  of 
Claims  will  not  defeat  tbe  right  under  a  onnlract 
to  a  sbare  ol  tbe  fees  for  colleotlni;  sucb  claims, 
wbere  nl  n  later  se»«lon  a  bill  wu  paraed  pracU- 
caDy  lilpnilcal  with  the  loraicr  except  that  It  pro- 
Tided  for  pafment  dlreoil*  to  the  oT  ' 

4.  A  demand  fur  ao  accountlns  It  ne< 
fore  Interest  will  begin  to  run  on  the  ai 
upon  un  Decouiillou.  whera  the  fallui«  to  i«nder 
an  account  and  makeMtxleoienla  baa  beeo  acqui- 
esced In  b.v  the  creditor. 

&    Interest  will  be  allowed  on  mone;  due  where 

the  debtor  was  able  to  determine  the  amouDt, 

althouirh    tbe   creditor    may  bave  claimed  a 

■realeraumthan  wasactuallj  due. 

[No.  6S.] 

Argued  April  55, 16. 1855.    Dteided  March  I, 
1896. 

APPEAL  from  a  judRineDt  of  the  Supreme 
Court  of  the  Dimrict  a(  Columbia  modify- 
ing the  JiiilementoF  ilie special  iFTm,  and  beioK 
(or  tbe  HtnoMol  found  due  sgabst  tbe  defcbcf 
•Dl  Spaldlog.  on  bis  bobd  for  appeal  in  . 
flult  broiicbl  bj  Mason  against  said  defendaat 
SpaliliDfr  and  ibe  sureties  uu  his  bond.  Judg- 
nunt  m'-tiified,  and  at  modified,  offlrmed. 
See  same  cbk  below.  18  D.  C.  115. 

Blalement  b;  Mr.  Jiiitiet  White  i 
Uason  filed  bis  bill  in  equllj-  in  tbe  tupTeme 
court  of  tlie  Disltirl  of  CohimMa  for  ■  discoT- 
ery  and  an  accuuniinK  by  Harvey  Spalding 
■a  lo  certain  feea  collected  by  tbe  defendant, 
37tt]*lt]  wbich  Mason  claimed  a  one-fourth  1d- 
teresl.  TbepeTsonsJoiiied  iritb  Spalding iotbla 
court  arc  the  sureliesupoD  an  appeal  bond  jiiven 
by  Spalding,  Ibegeoeral  teriu,  upon  Ibe  affirm. 
BDce  o(  a.  Judgment  In  favor  of  Mason,  having 
niprcd  iudgpient  against  all  the  pattiea  who 
eiecuted  tbe  appeal  bond. 

The  interest  in  queilloo  wts  acquired  by 
HasoD  under  an  agreement  between  himselt 
■nd  Spalding,  executed  June  8,  1880,  wbicb 
Kclled  thai  Spsiding  bad  on  band  about  1,700 
claims  (and  eipetlcd  10  receive  enough  more  to 
piake  up  4,000  claims)  for  moneys  nbieb  was 
believed  would  be  due  from  tbe  government  to 
postmasters  and  late  pnsttnastera  upon  a  read- 
justment of  salaries  under  tbe  provisions  of  an 
act  ai>proved  June  13,  18M,  and  waa  Id  need 
of  funds  to  prosecute  said  claims  abd  to  urge 
Um  pMwge  of  bllla  then  peadlng  in  Coogreaa  I 
161  U.  8. 


looking  to  tbelr  aettlemeoL  By  the  agreement 
SpaldJDgsold  toHaaoDfortliecoDBiderationof 
(2.600,  payable  in  Instntments,  a  one- fourth  in- 
lerrat  in  tbe  feea  to  be  collected  from  aaid 
clsims.   "free   from   charges  for  eipensei  In 

SrosecuUng  aald  daima  to  collectloo,"  and 
palding  agreed  to  obtain  aa  many  claJma  m 
be  could  tecnre  In  addition  to  tboee  referred  lo 
Id  tbe  contract  aa  on  hand  or  expected  lo  be 
acquired. 

Tbe  congreaalonal  bills  alluded  to  In  Iba 
agreemeol  failed  of  passage,  but  at  the  next 
Congress  an  act  was  passed  and  waa  approved 
Harcb  8,  1888,  wblcb  waa  similar  to  one  of 
said  billa  which  had  failed  of  passage  at  tbe 
preceding  Congress,  "except  Iwo  unimportant 
verbal  alterations,  with  a  proviso  added  aa  to 
the  manner  of  application  for  readjusiment  of 
salaries  thereunder  and  tbe  manner  of  payment 

Tbe  bill  averred  that  defendant  bad  col- 
lected a  large  sum  of  money  aa  fees  upon  thn 
claims  Id  questioo  and  was  'argely  indebted  to 
complainant  on  accoant  thereof,  but  that  be 
had  failed  and  refused  to  render  a  statement  of 
Ibe  amount  of  feescnllected,  aDd,in  substance, 
tbe  bill  also  averred  that  the  defendant  Spald- 
Ins  was  liable  lo  account  lo  complaiaanl  not 
odIv  for  fees  received  by  him  from  the  4,000 
clulma  referred  to  in  tbe  agreemenl  aa  on  band 
aDdexpectedtobe'oblained.but  rorall[377 
fees  received  by  him  from  claimaota  whose 
rights  depeDded  upon  the  act  of  1866  and  the  act 
ofltftW. 

In  his  sDswer  Spalding  averred  that  at  tbe 
time  of  tbe  nefrotiatlon  for  the  sale  to  Hason  of 
an  interest  In  bis  buainess  be  had  iu  bis  posse*- 
sion,  and  so  informed  HaaoD,  lietAof  tbe  name* 
of  some  T.SOO  postmasters,  who  be  was  latia- 
fled  were  etnbticed  by  the  provisions  of  tbe 
bills  then  pendiDg  in  tbe  respective  bouses  of 
ConeresH.  He  alleged.  Id  substance,  that  upon 
the  defeat  of  tbe  House  bill  od  Jsnusry  17, 
the  rigbia  of  Ma-son  under  tbe  contract  of 
June  3.  1S80,  ceased,  and  a  new  and  oral  con- 
tract was  entered  into  between  tbem,  by  which 
nsirleratioD  of  bia  (Spalding's)  iigreemeot 
ihe  renewed  efforts  to  procure  favorable 
legislation  and  secure  tbo  collection  of  the 
claims  in  questioD.  and  tbe  retealion  by  com- 
plaJDant  of  an  ioterest  In  Ihe  claims  covered  by 
contrnct.  complainant  agreed  lo  share 
;  expenses  and  make  advances  of- 
money  for  such  purposes;  and  It  waa  averred 
that  in  consequence  of  such  renewed  eSorlaon 
defendant's  part  the  act  of  March  S.  xmn.  be- 
came law.  Be  alleged  that  Mason  failed  to 
krep  his  agreement  In  respect  to  advaoces,  and 
for  (bat  reason.  In  September.  1883,  be  (Spald- 
ing) terminated  tbe  contract  between  them  by 
notice  to  bim,  but  that  In  consideiatlou  of  tlie 

600  paid  under  the  flnt  contract  he  promlied 

pay  Mason  in  case  of  eventual  succesa 
flO.OOO,  and  it  waa  averred  Ibsl  since  said  date 

bad  conducted  hi*  bnainess  upon  that  too^ 

fhe  answer  also  alleged  "that  beaides  Ibe 
1,700  claims  in  defendant's  bands  on  tbe  3d  of 
June,  1680,  be  bad  received  by  tbe  17th  of 
January,  1881,  some  OOO;  and  also  between  the 
latter  date  and  Hartdi  S.  1B83,  he  bad  procured 
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above  mentloDed."  It  nai  cbaiged  tbet  In  ad- 
minlsterfag  the  act  of  Slarcb  8,  1S8S,  Ihe  Poat- 
miuter  QcDeral  adopted  a  coQStruction  of  tbat 
act  and  of  tbe  act  of  1868  vhlch  traa  entirely 
dUTerent  from  the  constructionof  tbeactof  18M 
aesumed  bj  complainant  and  defendant  when 
entering  Inlo  tbe  contract  of  June  8,  1880.  and 
378]fTom  tbat*enlertalned  bj*  defend  an  u  when 
mnkin^  up  raid  list  of  7,500  persons  whom  It 
nat  3up[K)sed  would  be  entitled  lo  clHim  relief. 
He  averred  that  the  effect  of  Ibe  conalruclion 
Kiven  to  Ibe  act  of  18H!I  hy  the  Poet maaier  Gen- 
eral was  not  only  to  defeat  claim*  menLioned  in 
said  list,  but  to  create  a  ciaas  of  new  cluims  not 
contemplated  at  ihe  time  he  made  hia  original 
contract  wltb  Hason, 

11  was  also  averred  that.  In  consequence  of 
tbe  new  claimants  whose  rights  aroae  solely 
from  this  new  conatniclion,  defendant,  subse- 

Sient  to  Julj,  188ii,  adapted  bia  buainess 
erelo,  and  secured  30.000  eases  of  postmas- 
tera  other  than  those  wbo  were  upon  tbe  list  of 
T.SOO  case*,  or  who  bad  been  tbouj^hl  of  as  hav- 
Ide  claims  under  tbe  act  aforesaid  at  any  time 
before  tbe  month  of  Haj,  1883. 

Tbe  answer  concluded  with  a  staten 
the  fees  collected  from  tbe  4.20ti  clnima  (out  of 
tbe  lUt  of  7,500),  etc.,  and  averred  that  he 
(Spaldioelbad  been  put  to  an  expense  of  about 
10  per  cetit  in  collect  ingsald  fees  by  reas 
a  proviso  in  the  act  of  1888  requiring  payi 
tobemadedirecily  totbeclalmnnis,  and  denied 
"that  excepting  what  may  be  due  to  tbe  com- 
plainant  upon  the  atwve  Htatemeot  after  de- 
ducting therefrom  what  he  baa  already  received 
thereabouts,  any  deht  U  or  will  at  anv  time  be 
due  lo  the  said  complainant  by  tbfa  defendant 
because  of  the  contract  of  June  8,  1880,  and 
siiliaequeiit  dealing  between  tbe  parties  ibere- 

An  additional  answer  was  aubeequently  filed 

ftiving  a  more  detailed  account  of  the  receipts, 
etc.,  Inconneclion  withalllbcclaima.  Various 
sums  were  alao  act  out  claimed  to  have  been 
eipended  after  January  17,  1881.— the  date  of 
tbe  aliefced  new  and  oral  contract,— for  clerk 
bire,  printing,  oBIcb  rent,  postage,  diiicounlp. 
Interest,  etc,  In  prosecuting  the  buainess.  It 
was  spFCiflcally  slated  ibafltii?  statement  does 
Dot  include  the  10  per  cent  expended  as  in  tbe 
original  answer  stated  to  collect  fees  that  had 
been  received." 

Is8ue  was  Joined  by  the  replication  of  com- 
plainant, and  evidence  was  taken  in  the  cause. 
Upon  Ibe  bearing,  the  court,  on  March  Z3, 1888, 
entered  a  decree  wblcb  sulMiaoliiilly  rejected 
the  complainDnl'a  demand  for  a  riglit  to  shme 
371*1  in  any  *olher  fee*  than  ihnse  n-siii'inc 
from  such  clalma  as  were  incliidi-d  In  the  \w  nf 
7.500  caaes  referred  to  io  the  answer,  and  con 
lemplaled  and  considered  by  tbe  paiilea  at  the 
time  tbe  contract  was  made. 

It  adjudged  in  favor  of  the  complaltiant  that 
be  waa  entitled  to  one  fourth  of  each  and 
every  fee  which  bad  been  coIlectMl  or  might 
thereafter  be  collecled  upon  c'aims  iocludetl  it) 
the  list  aforesaid,  and  that  he  was  not  cbHrge- 
able  with  any  part  of  the  expenses  of  tbe  busi 
nesa  of  aecunag  and  prosecuting  such  claims. 
Tbe  cause  was  referred  to  an  auditor  to  stale 
an  account  upon  thia  baaii.  From  this  decree 
an  appeal  was  taken  by  the  complainant  to  the 
(eneral  term,  and,  on  January  38,  1886,  tbat 
340 


;  tribunal  affirmed  the  decree  of  tho  special 
term,  and  remanded  tbe  cause  for  further  pro- 
ceedings in  aocordance  therewith.  Tbe  opin- 
ion of  the  genera]  term  la  reported  in  IS  D.  C. 

US. 

Tbe  bearing  before  tbe  auditor  waa  then 
proceeded  with.  He  reported  tbat  Mason  wm 
entitled  to  share  in  ibe  tees  received  by  Spald- 
ing, aa  well  from  claims  which  had  been  for- 
warded to  him  by  attorneys  as  in  claims  thai 
had  twen  receiveeidirecily  Irom  claimants. 

He  also  held  that  cerlnin  claims  designated 
by  bait  numbers,  that  were  entered  lo  a  book 
which  purported  to  contain  the  list  of  the 
7,000  cases  heretofore  referred  to,  constituted 
part  of  the  said  list  of  7. GOO  cases,  and  that 
complainant  was  entitled  to  share  Id  the  fees 
derived  from  aald  claims.  He  allowed  deduc- 
tions made  by  Spaldlnc  for  bank  discounts  on 
collections  of  drafts  for  feea,  aa  also  sums  paicl 
allornejs  for  collecting  fees,  upon  the  theory 
that  such  charges  were  not  expenses  for  secur- 
ing and  prosecuting  Ihe  claims,  which  latter 
claim  liad  lieen  rejerted  by  Ilie  court;  hut  he 
declined  to  allow  a  claim  made  by  defendant 
for  a  deduction  of  20  per  ceni  from  coniplaiu- 
anl's  share  for  alleged  expenses  in  collecting 
fees,  on  the  ground  tbat  the  satne  bad  not 
been  sufflcleDtly  proved.  Other  malteia  In. 
eluded  In  the  report  are  not  In  conlroveray  in 
this  court. 

Exceptions  were  filed  to  the  auditor's  report 
on  behalf  of  both  psrtiea 

*npnn  the  amount  found  due  by  the  [380 
auditor,  as  Ma'on's  share  of  fees  collected  to 
arcordnnce  with  tbe  decree  of  reference,  tbe  au- 
ditor allowed  interest  as  follows:  He  took  tbe 
sum  total  of  fees  collected  in  each  month  and 
awarded  interest  lo  run  from  the  beginning  of 
the  succeeding  month,  and  on  tbe  paymenia 
made  by  Spalding  to  Mason  on  account  of 
fees,  be  allowed  interest  from  tbe  date  of  pay- 

The  court,  at  the  special  term,  overruled  all 
of  the  exceptions,  and  approved  and  con8rmed 
the  report  of  tbe  aiidlior,  nnd  entered  judc- 
ment  in  favor  of  complainuiit  for  the  sum  of 
IIG.304,82  (being  the  principa]  sum  of  $13,- 
0S9.11,  and  intciesi  lo  diiie  of  decree).  The 
court  also  reserved  the  rifrlii  to  complaiuant  to 
apply  thereafter  in  this  suit  for  an  accounting 
aa  to  fees  which  might  siihsequently  be  co) 
lected  from  claims  embraced  in  tbe  list  of 
T,5O0,  these  being  the  only  claims  in  which 
Mason  was  adjudged  to  have  an  interest. 

On  appesl  tbe  gi'npnd  term  modified  the 
juiigment  us  lo  iutetesi  by  providing  tbat  the 
iulerest  on  the  principal  sum  should  commence 
from  August  1'.  18^7.  Ibe  dale  of  Ihe  demand 
by  .Mason  for  an  accounting:  "el  nside  tbe  res- 
ervation of  a  right  in  favor  of  complainant  10 
apply  in  this  action  tor  a  further  accounting: 
and  entered  a  decree  for  tbe  amount  found  dne 


Mr.  Jvtict  ^Thlte  delivered  Ihe  optnion  of 
lie  court: 

A  prelifflinarr  objection  has  been  advanced 
,        1MD.8. 
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OB  bebalf  of  tbe  appellK  it(refn*t  a  review  of 
the  flnt  judgmeDt  rendered  bj  tbe  KBoenl 
term,  which  determined  the  prioufple*  upoa 
which  the  &ccDUDt  wrr  Io  be  taken  by  the  hu- 
dllor.  It  is  clslmed  that  the  appellanU  arc 
concluded  bv  tbe  failure  of  tbe  then  defeodant. 
Harvey  SpaldloK.  to  appeal  from  the  decree  of 
S81J  the*speci&l  term,  when  an  appeal  bad 
been  token  by  the  complainant. 

n.  8,  Rev.  8UI.  §  772.  relatins  to  tbe  Dis- 
trict of  Columbia,  provides  fi  follows: 

"Ad;  parlf  aggrieved  bj  any  order,  Jodf;- 
ment,  or  decree,  made  or  pronounced  at  any 
ipeciul  term,  may,  if  the  tame  Involve  tbe 
nieriin  of  tbe  action  or  proceeding,  appeal 
IhcreFrom  to  the  g^rneral  term  of  the  supreme 
court,  and  upon  such  appeal  the  general  term 
shall  review  micb  order,  Judf;ineut,  or  decree, 
and  affirm,  reverse,  or  modify  the  tame,  as 
ihall  be  jasl." 

This  aeciioD  doea  not  In  termi  coDflne  tbe 
right  of  appeal  from  the  special  lo  tbe  general 
term  to  merely  final  orders  or  Snal  decrees  in 
■  cause.  An  interlocutory  order  or  decree 
wbicb  involves  the  merits  may  be  reviewed  by 
tbe  general  term  upon  tbe  appenl  of  a  disaalis- 
Bed  party  without  twailiug  a  final  delermiua- 
tioD  of  the  cause.  It  is  not  made  obllgatnry 
upon  a  dis^atisfled  party  lo  appeal,  because  the 
other  party  has  done  ao;  attd  we  are  of  opinion 
that,  upon  an  appeal  lo  this  court  from  a  final 
decree  of  the  gcopral  term  (tJ.  S.  Rev.  Stat. 
^  705),  tbe  eotire  record  is  brnuehl  up  for  re 
view.  Hitz  v.  Jtfilu.  128  U.  B.  297  [SI:  1M]l 
DiMtriet  of  (Mumbia.  v.  UciHair.  124  U.  8.  830 
[Bl:  449]i  Otant  v.  Phstni*  Mut.  L.  Int.  Oa. 
121  U.  S.  105  [80:  905]. 

The  errors  specified  la  the  brief  of  counsel 
are  fifteen  In  number.  The  first  six  and  num- 
ber 18  attack  the  correctness  of  the  decision 
holding  that  tbe  complainant  was  entitled  lo 
recover  bis  proportion  of  the  fees  collected 
upon  claims  embraced  In  the  list  of  7,600  re 
lerred  to  in  the  answer.  Assigomcnt  7  covers 
the  second  exception  taken  lo  tbe  report  of  the 
auditor;  assignments  B  and  0  question  the  cor- 
rectness of  the  finding  "that  the  compliiigaotis 
not  chargeable  with  any  part  of  the  expenses  of 
the  huelnets  of  securing  and  proReruting"  the 
Hsims  contained  in  said  list  of  7.S00  cases;  the 
lOib  end  lltb  assignments  of  error  cover 
the  fourth  exception  to  the  auditor's  report: 
and  the  12th  assignment  alleges  error  in  tbe 
allowance  of  Inteiesl. 

Before  taking  up,  for  detailed  examination, 
382]  these  'assignments  of  error,  it  will  be 
nece!<sary  to  consider  the  claims  which  the  de- 
fendant Spalding  represented  at  tbe  time  of  the 
execution  of  tbe  contract  of  June  8,  1^,  and 
bis  construction  of  the  rights  of    tbe  claim- 

We  quote  tbe  following  statamenl  from  Ibe 
brief  of  his  tMunsel: 

"Under  Ifae  provisions  of  the  act  of  June 
23,  ISM  (10  Stat,  at  L.  298).  postmasters  were 
paid  for  their  services  by  commissions  on  tbe 
poatage  collec'ed  at  their  respective  ofllcea. 
whtcb  comminiooa  were  adjusted  by  the  Au- 
ditor of  tbe  Poslofflce  Department  upon  tbe 
returns  for  each  quarter  after  tbe  said  returns 
had  been  made  by  tbe  poatmatler  and  received 
by  the  Department 

"By  the  act  of  J\ilr  1, 18<U  {18  Stat  at  L.  880), 
1«1  0.8. 


a  complete  change  was  made  Id  the  mode  of 
regulating  the  compensation  of  poslmaitera. 
A  salary  syalem  was  adopted  inaiead  of  lh« 
commission  syalem.  The  salaries  were  fixed 
for  two  years  In  advance  upon  the  basis  of  tha 
buslnesB  of  the  past  two  years,  that  is,  th« 
comntfaslona  upon  Ibe  business  of  tbe  pasi  twa 
years  were  computed  at  the  rate  fixed  by  tha 
act  of  18M,  and  the  sun^tbus  anived  at  was 
made  the  fixed  salary  of  the  office  for  the  en- 
suing two  ysan,  a  readjoatment  of  Ibe  salaries 
of  every  poslofflce  to  be  made  upon  this  basli 
every  two  years." 

Under  the  ttrovislons  of  the  act  of  1864  tt 
necessarily  followed  that  where  tbe  buslnesa 
of  an  office  rapidly  increased  tbe  compenaallnn 
earned  by  the  poatmasler  fell  below  what  he 
would  have  received  if  bfs  pay  bad  been  cal* 
culated  by  commissions  as  under  the  act  of 
1654.  It  also  followed  that  If  the  business  of 
the  office  fell  off,  the  incumbent  might  receive 
a  Isicer  compensation  than  he  would  have  been 
entitled  lo  under  the  previous  acl.  The  act  of 
June  13,  1800  (14  Slat,  al  L.  60),  directed  tha 
Postmaster  General  to  readjust  salarlaa  of 
poatmasleis  when  tbe  qturterly  returns  nhowed 
that  tbe  salary  allowed  the  poitmaster  was  10 
per  cent  less  than  it  would  have  been  bad  tba 

Provision  of  the  act  of  1864  continued  in  tore*, 
he  claims  which  Spalding  was  prosecuting 
resulted  from  this  act  of  1866,  and  tbe  reason  for 
their  "prosecution  before  Congress,  was  (3SS 
the  fact  that  Ibe  Pusimasler  Qeneral  bad  not 
made  a  resd  juslment,  and  that  this  court  bad  de- 
cided In  January,  1878,  that  tbe  court  of 
claims  had  no  JurlKliction  to  enter  a  judgment 
for  any  amount  in  favor  of  such  claimauU 
until  after  the  Postmaster  QenersI  had  read- 
justed tbe  salaries. 

By  an  act  approved  March  8,  18S3  {%%  Stat 
at  Ii.  467),  it  was  provided: 

"That  tbe  Poslmasler  General  be,  and  he  ts 
hereby,  auiborizedand  directed  to  readjust  tbe 
salaries  of  all  postmaslera  and  late  po^tmastera 
of  the  third,  fourth,  and  fifth  cla^^es,  under 
tbe  classification  provided  for  in  tbe  act  o( 
July  first,  elebieen  hundred  and  suty-four, 
whnsc  salaries  have  not  berelnfore  bei.'U  read- 
justed under  the  terms  of  teciion  eight  of  tbe 
net  of  June  twelfth,  eighteen  hundred  and 
sixty-siT,  who  made  sworu  returns  of  receipts 
and  bu!«inegB  for  readjuslment  of  salary  to  Ibe 
Poslmaster  dcneral.  the  First  Assistant  PoBl- 
mnsler  Qeoeral,  or  tbe  Third  Assistant  Post- 
master Qeneral,  or  who  made  quarterly  returns 
in  conformity  to  tbe  then  exisllng  laws  and 
regulations,  showing  that  Ibe  salary  allowed 
was  lea  per  centum  less  than  it  would  have 
been  upon  the  bAsis  of  commissions  under  the 
set  of  June  twelfth,  eigbteea  hundred  and 
silly  six,  audio  date  from  tbe  beginning  of 
tbe  quarter  succeeding  that  in  which  such 
sworn  returns  of  receipts  and  bu^iiifss  or  qtiar- 
lerly  returns  were  made:  FrociiUil,  That  every 
readjustment  of  salary  under  this  act  shall  be 
upoo  a  wrillen  application  signed  by  the  post- 
master or  late  postmsster  or  legal  represent*- 
tlve  entitled  to  said  readjustment:  and  that 
each  payment  Eball  be  by  warrant  or  check  on 

tbe  United  Slates,  made  payable  to  tbe  order 
of  said  appllcanl,  and  forwarded,  tiy  mail,  lo 
him  at  tbe  postofSce  within  whose  delivery  he 
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mldea,  ftod  nhlch  address  iball  be  set  faith 
ta)  the  BppUcalion  abore  provided  tor." 

Except  as  to  one  ot  two  innnaierlal  verbal 
■herationa.  thi*  act  ot  1S88  wai  similar  to 
Boose  bill  3981.  meolioued  !□  Ibe  cootnict  be- 
tweeD  complaiDaDt  and  defendant,  and  which 
failed  to  pass  JaDuarr  17,  1881,  except  that 
384]  the  House  "Mil  did  not  embody  the 
piovlKi  fouod  at  tbeand  of  tbe  act  n(  1888. 

Id  mskinj;  up  the  list  of  7,SO0  cases  referred 
to,  Spalding  had  construed  the  act  ot  i860— 
as  be  subsequentlj  did  tbe  acl  of  188S~ag  ea- 
tilliag  tbe  claimants  embraced  in  fald  list  to  • 
Bum  equal  to  the  difference  between  the  amount 
of  any  salary  which,  during  a  particular  lerm. 
tbey  bad  tecelvtd,  and  tbe  sum  which  they 
would  have  received  had  they  been  paid  com- 
missions on  tbe  business  done  la  the  ofBce  at 
tbe  rate  prescribed  by  tbe  act  of  1804.  The 
Postmaster  Oeaeral,  in  May,  1888,— and  his 
opinion  was  concurred  In  by  the  Attorney 
General  in  February,  1884,— construed  ibe  act 
of  188^  in  connection  with  the  act  ot  1866  in 
a  different  manner.  It  is  unnecessary  for  the 
purpose  ot  this  opinion  to  slate  or  discuss  tbe 
particulars  in  which  tbe  construction  nt ' 
the  Postmaster  Qeneral  dilTered  from  thnt 
adopted  by  Spalding,  or  to  indicate  In  any  way 
which  construction  was  correct.  It  is  unques- 
tioned, bowerer,  that  the  operailon  ot  the  con- 
atruction  by  tbe  Postmaster  Qeneral  was  that 
many  ot  the  persons  whose  claims  were  em- 
braced in  the  list  of  7,600  cases  referred  to  In 
the  contract  ot  June  8,  ISBO.  were  excluded 
from  receiving  any  additional  pay.  and  that 
rights  arose  in  favor  of  others  who  were  not 
supposed  by  Spnlding  to  have  claims  at  the 
time  he  prepnred  the  list.  Hasan  asserled  a 
rigbt  to  participate,  not  only  in  the  fees  col- 
lected from  tbe  claims  embraced  in  tbe  list  of 
T,600,  but  also  In  all  other  claims  obtained  by 
Spaldinf:  after  tbe  passage  of  the  set  of  1863. 
The  general  term,  however,  decided  adrersely 
to  tbe  contention  of  the  complainant,  end  held 
thai  bis  share  in  fees  was  limited  to  cases  em- 
braced in  the  list  of  7,500.  upon  wblch  claims 
the  court  held  that  the  conlracl  between  com- 
plainant and  defendant  was  based.  In  that 
construction  complainant  has  acquiesced. 

Assignments  numbers  1-8  read  as  follows: 

"Isi.  The  court  erred  In  allowing  to  tbe 
complsioant  an  loterest  In  all  or  any  of  the 
claims  embraced  in  a  liat  of  7,S00  claims  men- 
tioned  in  the  answer  of  defendant. 

"3d.  Tbe  court  erred  in  holding  that  the 
claims  coniemplnted  by  tbe  parties  when  tbey 
385]  executed  the  contract  of  *June  8,  1880, 
were  of  such  a  nature  that  they  could  be  re- 
garded, for  the  purpose  of  givingtbe  complstn- 
ant  an  ictereBt  therein,  as  the  aame  claims  that 
were  actually  prosecuted  and  collected  under 
the  act  of  1883  and  AugU!it  4.  m<!S. 

"Kd.   The  court  erred  in  allowing  the  com- 

Elainanl  $9,972.88  as  his  share  of  fees  collected 
;  tbe  defeodant  on  claims  paid  at  various 
dalM  between  October  1.  1886,  and  May  1, 
1889,  as  all  of  said  fees  were  collected  upon 
claims  allowed  and  paid  neither  under  author- 
Ity  of  ^  6  of  the  act  of  June  12,  1668,  or  under 
authority  ot  the  act  of  March  8.  1888,  but  un- 
der the  sole  authority  contained  In  the  act  of 
August  4. 1886  {24  BlaL  at  h.  806).  (8m  pp, 
tl6  and  117  of  ncortL) 
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"<th.  The  oouTt  erred  in  not  holding  that 
tbe  contract  of  June  3,  1860,  became  of  no 
effect  by  the  failure  al  passage  of  the  bill  In 
Congreaa  mentioned  therein,  and  in  not  bold- 
lug  that  ttiereupon  a  new  contract  was  made 
which  became  of  no  effect  to  charging  the  de- 
fendant with  any  liability  thereunder  bf  rea- 
son of  tbe  failure  of  tbe  complainant  to  per- 
form the  same  on  his  put,  and  by  the  putung 
an  end  thereto  by  the  act  of  the  defendanL 

"Stb.  Tbe  court  erred  in  holding  tbat  tbe 
complainant  waa  'entitled  to  ODe  fourth  nf  all 
fees  which  have  been  collected  pul  of  tbe  said 
lilt  of  7,500  claims  which  were  procured  sub- 
sequently tn  January  IT.  1881. 

"81b.  The  court  erred  In  boldlng  that  the 
complainant  was  entitled  to  one  fourth  of  all 
fees  which  bad  been  collected  out  of  the  list 
ot  7,500  claims  which  were  procured  subse* 
qucnlly  to  March  8,  1883." 

As  before  stated,  no  appeal  wu  taben  by  tbe 
defendant  to  the  i;eneral  term  from  tbe  inter' 
locuiorv  decree  at  tbe  special  term  fixing  the 
principles  upon  which  the  account  should  be 
taken.  At  the  bearing  in  seneral  term  ha 
si-ems  to  have  acquiesced  in  the  view  tbat  tbe 
coirplalnsnt  was  entitled  to  an  account  as  to 
4,208  coses  admitted  in  llie  answer  to  have 
been  received  by  Spalding  for  prosecution,  and 
lo  have  lieen  embraced  in  his  list  of  T,50O  cases, 
from  which  be  received  fees,  and  concerning 
which  he  offered  to  account.  On  tbe  hearing 
before  theaudiiornoexceplion  wasiakenlnlh'e 
"admiosion  of  evidence  as  to  tbe  fees  cat  fSHO 
cuiated  upon  claims  embraced  In  the  list  of 
7,500  cases  except  as  to  cases  which  were  sent 
to  him  for  prosecution  by  attorneys.  And 
allbough  tbe  auditor  reported  that  the  "amount 
of  fees  received  by  him  in  the  cases  Included 
in  tbe  order  ot  reference"  was  tbe  sum  of  $16,- 
839.11,  no  exception  waa  taken  by  Spalding  to 
such  finding. 

It  is  insisted  now,  however,  that  a  proper 
construciion  of  tbe  contract  excludes  the  com- 
plninant  from  any  share  whatever  in  the  fees 
collected  upon  the  claims  embraced  in  tbe  list 
ot  7.500  esses.  This  is  nsserted,  although  tbe 
claimants  had  valid  claims  against  tbe  govern- 
ment under  the  act  of  1866,  either  upon  the 
theory  which  Spalding  believed  lo  be  correct 
accoraing  to  hU  construction  of  the  act  or 
upon  tbe  theory  actually  put  into  practice  by 
tbe  Postmaster  Qeneral  under  bis  constniction 
of  that  act  in  connection  with  tbe  act  ot  1883. 
Theoontract.  It  Is  contended,  contemplated  that 
a  recovery  by  (he  cloiicanta  should  be  had 
upon  the  precise  theory  which  Spalding  and 
the  complainant  entertained  when  the  contract 
of  June  3,  1880,  was  made.  We  do  not  adopt 
sucb  a  narrow  view  of  tbe  terms  of  the  con- 
tract between  the  parties  In  the  absence  ol 
clear  and  unequivocal  language  warranting  IL 
This  construciion  imports  that  Hason  took  tbe 


.jnted.  but  the  hazard  of  the  government 
adopting  and  putting  In  practice  Spalding's 
theory  as  to  the  exact  status  ot  the  claimants 
under  the  act  ot  1886.  If  the  claim  ot  counsel 
is  well  founded,  then  had  the  House  bill  re- 
ferred to  in  the  contract,  and  which,  aa  has 
be«n  shown,  was  practically  Identical  with  the 
subaequeut  act  ot  1888,  become  a  law,  a  con- 


,~        Ml  0 


SPALDRffl  T.  JUaOH. 


■Iniction  of  Ihnt  act  ilmllkr  to  tbat  adopted  bj 
tbe  PoBUnaater  Qeneral  with  refereDce  to  the 
Act  of  1883  would  have  derniied  all  Haaon'i 
lights  uodei  the  coot-acl.  But,  in  conaidera- 
tlon  of  tiie  payment  b;  Huoa  of  tSilKX), 
Spaldiog  atrreed  to  "proucute  to  collection" 
tbe  "claims"  Ibeu  in  hand  and  otbenexpected 
tn  be  secured  of  "poa tmaa ten  and  late  pofltmas- 
387]  ten  for  "adjustment  of  their  salariea,  In 
conformity  to  ^S  of  the  act  of  June  13,  1866." 
There  nu  no  quallBcation  that  tbe  collectlnn 
should  be  accordlog  to  a  particular  theory  as 
to  the  amount  which  ought  to  be  Tecovered, 
but  the  plain  Import  nas  tbat  whatever  nas 
doe  by  tbe  peneral  poveiDment  to  the  claim- 
anta  under  the  provisions  of  that  act  was  to  be 
collected.  Whether  we  look  at  the  act  of  1866 
and  1883  or  the  later  act  of  1BS6.  which 
merely  approved  tbe  form  of  readiogiment 
which  bad  been  theretofore  pursued  by  the 
Postmaster  General  uuder  tbe  act  of  1B8S,  and 
directed  that  mode  of  adjuBtmeoI  to  be  codIIo- 
ued  Id  tbe  wttlemcnt  of  further  claims  under 
the  act  of  1866,  it  Is  clear  that  wbaiever  nas 
allowed  and  paid  to  claimants  waaarquiied  by 
virtue  of  the  provisions  of  tbe  act  of  18^66.  We 
therefore  fled  assignments  1  and  3  to  be  with- 
out merit. 

The  objection  covered  by  assignment  8  Is 
also  made  for  tbe  first  time  in  this  court.  No 
exception  of  this  character  waa  taken  to  the 
flndinga  of  the  auditor.  It  appears  to  have 
been  an  nfterthougbt.  The  point  that  pay- 
ments subsequent  to  October  1,  1886,  were 
made  solely  under  the  authority  of  the  set  of 
August  4,  1886,  is  clearly  not  well  taken,  for 
that  act  did  not  originate  rights  against  tbe 
government,  but  simply  reiculated  tbe  mode  of 
ad  Justine  rights  which  bad  vested  under  the 
act  of  1866,  pursuant  to  the  remedy  afforded 
by  tbe  act  of  188S.  We  have  looked  lu  vain 
tbroncj  the  carefully  prepared  answer  of  the 
defendant  himself,  an  alloroej,  for  anr  sugges- 
tion tbat  the  act  of  August  4.  1SS6,  In  any 
way  lojurionsly  affected  the  rights  of  complain- 
«nt,  though  an  Intimation  to  tbat  effect  Is  con- 
tained in  one  or  more  tetters  from  Spalding  to 
Uason  written  after  Autruat  S,  1887.  All 
through  Ibe  answer  it  Is'  admitted  that  tbe 
remedy  by  which  Spalding  made  bia  colleo' 
tlona  was  provided  by  tbe  act  of  1888.  Fur- 
ther, tbe  table  abowlng  tbe  dates  from  wbicli 
the  auditor  found  the  Interest  should  be  calcu- 
lated does  not  justify  the  assiimplion  of  coun- 
•el  that  any  part  of  the  |»,BT3.88  was  allowed 
complainant  as  his  share  of  fees  collected  by 
defendant  on  claims  paid  at  various  times  be- 
tween October  1,  1886,  and  May  1. 1889.  Tbe 
table  does  not  indicate  when  tbe  "clalma"  were 
«llber  "Hllowed"  or  "paid."  and  as  the  fees  were 
-388]  'collected  from  claimants  after  they  bad 
received  tbe  full  amount  of  their  claims,  tt  may 
well  be  that  tbe  entire  sum  bad  been  allowed 
«od  paid  by  tbe  government  prior  to  Uclober  I, 

Some  of  the  obwrvstfoDS  heretofore  made 
are  applicable  to  tbe  4tb  assignment  of  error. 
Tbe  terms  of  tbe  contract  nil]  not  justlfv  tbe 
CODstractioD  that  the  riffbta  of  coroplatnaot 
were  dependent  upon  the  successful  passage  of 
tbe  bills  then  pending  In  Congress.  As  to  tbe 
*lleind  oral  contract  aet  up  In  tbe  answer  as 
having  been  entered  Into  on  tbe  d»y  of  the 
lUl  V.  8. 


failure  of  the 
January  17,  II 
consideration  tpi 


consideration  tppeara  therefor,  the  maUog  of 
the  wme  was  flatly  denied  by  complainant,  aad 
the  auditor  found  that  no  such  contract  was 


entered  Into.  We  not  only  cannot  say  tbat  tbe 
finding  of  the  auditor,  sustained  hj  both  (be 
apecialand  general  terms  of  the  supreme  court 
of  the  Diatiict,  la  obviously  wrong,  but  we 
think,  on  tbe  conlraiy,  tbat  it  was  clearly  war* 
ranted  by  IheevIdeQce.  A  circumstani^  which 
would  be  of  great  weight  In  Inducing  us  to 
reach  this  conclusion,  were  It  necessary  for  us 
to  carefully  weigh  the  evidence,  Is  tbe  fact  that 
at  the  time  of  tbe  failureof  the  hill  in  queatlon 
ItSOO  was  still  due  from  Hason  to  defendant 
under  the  contract  of  June  S.  1880,  and  that 
sum  was  BUhsequeotly  paid  to  Spalding,  and 
tbe  payment  Indorsed  upon  Uie  contract,  and 
there  was  no  indorsement  of  a  modiflcation  In 
any  respect  of  the  terms  of  tbat  contract. 

What  we  have  said  with  reference  to  tllfl 
4th  assignment  disposes  of  tbe  6tb. 

The  6th  assignment  of  error  needs  but  little 
consideration.  It  was  provided  in  the  contract 
of  June  3,  1880,  as  follows : 

"The  said  Harvey  Spalding  agrees  and  binda 
himself  to  obtain  all  tbe  claims  of  the  clast 
named  he  can,  and  to  make  contracts  for  feee 
equal  to  95  per  cent  of  the  collections,  and  to 
subject  tbe  whole  to  be  shared  together  with 
those  In  band  by  aald  Qeorge  Mason  for  the 
consideralioD  herein  apecifled." 

Tbe  House  bill  3981,  referred  to  in  the  con- 
tract between  tbe  parties  as  having  been  favor- 
ably reported  by  tbe  proper  committee,  was,  as 
we  have  shown,  practically  Identical  with  the 
•subsequent  Bctof  1868,  theoDlymaterlal[380 
dl&erencebeing  that  the  provisocoDlalned  Id  lbs 
actoflSeSwasnotlDlbeUousebllL  Ifwesup- 
pose  that  the  House  bill  in  question  had  been 
amrniled  by  adding  a  similar  proviso,  and,  as 
thus  a  mended,  became  a  law, it  could  not  reason- 
ably be  contended  tbat  Mason  would  not  have 
had  a  ri^bt  to  share  in  any  feea  collected  upoD 
claimsembrecedln  ibelist  of  7,600 casei.  which 
Spalding  had  procured  for  collection  sabse- 
queal  to  the  passageof  tbe  bill.  If  aucb  would 
not  have  been  the  effect  had  the  House  bUl 
passed  with  that  proviso,  no  reason  is  apparent 
why  a  contrary  effect  sbould  he  claimed  for 
the  act  of  1888.    The  assignment  is  not  tenable. 

The  7th  assignment  reads  as  follows : 

"Tib,  The  court  erred  in  allowiogcomplaln- 
ant  an  intereat  In  fees  In  claims  registered  In 
tbe  sane  book  as  the  7,!K>0  claima,  but  inserted 
at  a  different  time,  and  deslgnsted  by  half 
numbers," 

This  Is  a  reiteration  of  the  second  exception 
to  the  auditor's  report, 

Tbe  list  of  7,600  cases  which  the  evjdenca 
thons  Spalding  had  collected  In  books  and 
upon  slips  at  ^a  time  Of  the  making  of  tlH 
contract  was  supposed  snd  was  intended  toeni- 
brace  all  persons  entitled  to  (26  and  over,  t^ 
virtue  of  §  8  of, the  act  of  1866,  as  ooi^ 
Btrued by  Spalding.  Hlscounaeldoesttotaiguv 
tbat  the  half-numbered  claims  held  by  tbe 
auditor  to  constitute  part  of  tbe  list  of  7,000 
cases  were  not  embraced  In  the  character  at 
claims  designed  to  be  covered  by  said  list. 

We  adopttbereasontngby  which  the  auditor 
....       ,._._.__  lUofriJw  oompkinsnt  » 
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•lure  Id  tbe  feei  derived  from  tlww  bait-. 
bered  clafmt.     He  said  : 

"Id  theexamlDalionof  thedeteDdaol'abooki 
COdIaIdIde  a  ■" 
mbject  of  this  accouDt  there  appeared  to  have 
been  eolered  claims  de«crlbed  in  the  testlmoiiy 
ai  balf  number*,  aod  tbe  fees  received  In  tfaeae 
canes  are  not  Included  In  tbe  ■tAtemento  of  ijie 
defcDdaDi  above  referred  to,  Tbeae  clalmi  ara 
enuDierated  fa  another  paper  marked  'Defend- 
ant's ticbedule  B.' 

"Tbe  defendant  contends  (ne  bis  brief)  that 
390]  tbese  claima  *do  not  belong  on  the  Haaon 
llal,  the/  were  subsequently  entered  there  In 
UTOi,  and  that  thej  are  not  covered  by  the  de- 

"Tbe  order  of  refeteuce  directs  an  accouot- 
Ins  as  lo  the  claims  contained  'lo  a  lift  of  about 
7,M)0    ca«es    mentioned   In  tbe  defendaol's 

■naner.'  No  list  naa  filed  with  the  answer. 
nor  bas  any  list  been  produced  In  the  proEresa 
of  ibe  cause  other  ttaan  tbe  schedules  made  by 
tbe  defendant  fortbepurpoaetof  thlsrefcceoce 
and  tbe  books  in  nbicb  these  batf  nombera  ap- 
pear. It  Is  clear,  therefore,  that  tbe  court  in 
making  the  decree  bad  no  such  list  beforelt  and 
could  not  Intend  lo  restrict  the  accouDtlufr  lo 


the  court  to  have  been  to  divide  the  case*  aa  to 
which  the  bill  sought  an  accoanting  iato  two 
classes,  the  dividing  line  being  the  change  of 
coDstiuflion  by  the  government  officers  of  tbe 
lan  relnting  to  these  claims. 

"So  far  as  appears  bere.  tbeie  balf -numbered 
rases  are  of  tbe  same  class  as  Ihe  otbers  on  tbe 
Mason  list,  and  nre  therefore  Included  In  tbe 
conlract   of  sale,   and   not   excluded   by   the 

"The  evidence  as  to  the  lime  of  their  entry 
on  the  list  aod  the  attempted  withdrawal  of 
tfaem  from  it  la  not  nt  all  clear. 


■■8lh.  The  court  erred  In  holding  that  the 
complainant  was  not  chargeable  with  any  pnrt 
of  the  expense  of  procuring  claims  obtained  by 
tbe  defendant  subsequent  lo  January  IT, 
1871. 

"Oih.  Tbe  court  erred  In  holding  that  the 
ComplniQanl  was  not  chargeable  with  any  part 
of  tbe  expenses  of  prosecuting  claims  obtained 
by  the  dtfendnnt." 

It  was  expressly  stipulated  In  the  contract  of 
June  8.  1880,  that  the  cne-fourlh  interest  of 
Mason  should  be  "free  from  all  charges  of  ex- 
penses in  prosecuting  said  claims  to  collec- 
tion." 

These  sEsigDments  therefore  depend  for 
tbeir  Bunport  upon  tbe  claim  Ihal  on  the  ITlhof 
301}  January.  1881,  a  new  conlract  >waa  en- 
tered into  between  compkioBOt  and  defendant, 
under  tbe  terms  of  which  Mason  agreed  lo  share 
Id  all  future  eipeoaes  connecled  with  Ihe  busi- 
ness. Our  concurrence  with  the  holding  of 
the  master  that  do  such  agreement  was  entered 
Into  leads  us  to  overrule  these  asslgcineuls. 

Tbe  10th  and  11th  aBSlgnmenti  of  error  read 
ts  follows: 

"lOtb.  Tbe  court  erred  la  boldlnr  that  tbe 
complainant  was  not  chnrgeable  with  any  part 
of  tbe  expenses  of  securing  and  collecUng  fees . 
744 


which  were  Incurred  lu  consequence  of  tlie 
proviso  of  the  act  of  March  8,  188S.  and  of  » 
circular  inaed  by  tbe  Foi'master  General  to 
make  difficult  the  collection  ol  the  fees. 

"11th.  Tbe  court  erred  in  not  allowing  Ihe 
defendant  20  per  cent  or  some  per  cent  or  gross 
amount  for  expense*  in  colleciing  fees." 

In  bla  original  answer,  defendant,  after  aver- 
ring the  amount  of  fees  collected  upon  tbe 
4,308  claims  concerning  which  he  submitted  lo 
an  account,  said  "thst,  owing  to  the  chanfte 
made  by  tbe  act  of  1883  in  ibe  previous  method 
of  collecting  feea,  as  well  a*  to  certain  circulaia 
thereunder  issued  by  tbe  Postmaster  Qeneiml, 
be  baa  been  put  to  an  expense  ot  about  10  per 
cent  to  collect  such  fees  after  tbe  allowancti 
had  been  made  and  lo  respect  ot  which  tb^ 
were  due."  This  refers  to  ihe  requirement  oj 
Congress  that  Ihe  claims  under  ifae  act,  when 
allowed,  should  be  paid  to  the  clalmanta  di- 
rectly, and  not  to  attorneya 

In  bis  additional  answer  Spalding  admitted 
thst  be  bad  received  for  colteciion  24.250 
claims,  anil  averred  that  Ibe  expenditures  in- 
curred nnd  paid  for  clerk  hire,  prinlin)!,  otflce 
rent,  postage,  discounts,  inleresi.  etc.,  in  pros- 
ecuting sala  claims  from  Jonuary  17,  1881.  to 
December  81,  1887,  atrgregBted  $61,547.75,  but 
that  such  eipendituiea  did  not  Include  the  10 
per  cent  expended  as  in  the  original  answer 
slated  to  collect  fees  that  bud  been  earned.  It 
thug  appruTs  Ibat- before  the  taking  of  testi- 
mony the  expenses  of  the  prosecution  ot  Ihe 
claims  was  sworn  to  bv  tbe  defendant  as  being 
distinct  and  separate  from  the  expense  of  col- 
lecting fees. 

Tbeauditorallowed  all  act ual.direci,  and  nec- 
essary expenses  "in  tbe  coDeciion  of  fees,  [39S 
such  as  bank  charges,  express  chnrges.  and  at- 
torneys' fees,  the  total  amaiiQt  of  such  expense* 
having  been  deducted  from  llie  jiross  fee 
charged  by  Spalding  under  tbe  conlract  wiih 
claimants,  the  not  sum  received  by  bpaldlog 
being  returned  ns  Ibe  gross  amnunt  of  feea 
wbic!)  be  had  collected. 

Changing,  However,  the  position  tnken  In  his 
sworn  answer,  tbe  defendsnt  lieniuuned  at  ihe 
andilor'a  hands  an  allowance  for  expciiaca  in 
collecttng  tees,  for  ofllcr  rent,  clfrk  hire,  post- 
stationery,   printing,  etc.,   Ironi  188:1  to 

,  lo  an  amount  exceeding  more  than  cue 

half  tbe  total  expenditures  of  that  cliaineier 
stated  Id  Spalding's  answer  lo  have  l.cpn  by 
'lim  incurred  In  the  prosecution  of  Ihe  enlire 
insinesB  of  over  24.000  claims.  Masou  lia'l  an 
interpst  in  but  4,208  of  thei-e,  nnd  427  i>f  Ibat 
number  were  received  from  two  attornpvs.  ami 
presumably  did  not  require  special  eSort  in 
each  of  the  cases  to  collect  Spalding's  propor- 
tion of  the  fees.  The  claims  asserted  were  not 
itemized,  but  were  made  in  bulli  sums,  and  tbe 
amounts  were  mere  eatimatea.  No  receipts  or 
vouchers  were  produced  by  defendani,  nor  was 
any  book  produced  containiog  itemized  slate- 
menta  whereby  Ibe  propriety  or  correctness  of 
tbe  expenditures  might  have  been  determined 
or  tested.  Though  no  fees  were  collected  dar- 
ing the  year  1883,  and  tbe  first  Bvo  montb*  of 
1^,  one  half  ot  tbe  total  expenses  of  that 
period  are  charged  as  expenses  for  collection  of 

liie  defendant  testified  that  the  gross  amount 
of  feea  collected  on  aU  claims  was  tlSS,241.ea 


8pald[K«  t.  ULakoc. 


He  claimed  Ibat  in  order  to  effect  collections  be 

bad  expeoded  for — 

Clert  biie 116,608  S4 

Office  rent a.MO  00 

Postnire 0,870  00 

Srationerr,  priatinic,  etc 8,950  18 

MiacellHoeoui  expeiuea 2.560  78 

TolBl_ t83,0M  20 

Tbe  allfged  eip«D8es  tbuB  amounted  lo  ex- 
SOS]  acily20perceDt*af  the  gross  nmouot  of 
tem  colltcled,  nliereaa  the  ananer  claimed  but 
lOper  cent. 

Tbe  unreliable  cbaracler  of  tbe  teslimoDT  as 
to  tbese  itema  of  expeodlture  fa  filuatrated  b; 
counsel  for  iippellce  to  bis  briof.  Oo  crosS' 
examiuatloD  rif  .Mr.  Spaldioft  as  to  an  expense 
account  fllcd  Ha;  22,  1389.  be  teatlSed  tbat  be 
had  disbursed  (be  following  amounts: 

Statement  made  at  eeuion  May  Bt,  1889. 
Half  of  postage  from  Marcb  8, 18S3, 

lo  Januarv  1.  1B84 t    750  00 

Half  of  postage  in  lfi84 1,000  00 

"       ■■  1S8^ 1,000  00 

'■  1886 1.500  00 

^"holeof   '•        "  1887 

"     "  ibse 


...  750  00 

..,  1,000  00 

"     B  monilia,  1B89 875  00 

Add  miscellaneous  expensea 2,S60  78 


Wbeo  pressed  to  give  the  Itema  of  tbe  mis- 
cellanedtis  ex  pen  dim  res  stated  as  |2,065.T8. 
defendaDt  prouiUed  a  full  atatement  at  tbe 
next  session,  but  insiead  of  making  aucb  ex- 
plnnalioa,  he  tiled  a  etalcmeDt  abowing  miscel- 
laneous expenditures  reduced  to$14i).50.  hut 
Ihe  poslap!  items  increased  proportion  ate  Ij, 
as  sbonn  in  tbe  following  statement: 

titaiemeat  made  at  leuioit  June  B,  1889. 

Half  of  postage  from  March  3,  1888, 

to  January  1,  1884 $    86.'>  00 

llnlf  of  postage  in  1X84 730  00 

"      •■  1885 1,600  00 

"      ••1886 3,820  00 

Whole  "    "1887 1.300  00 

"     "  1888 1,2*0  00 

"  "  S  months,  1880 618  50 


pet  cent  upon  Mason's  share  of  fees,  as  auex- 
peuse  for  collection,  the  auditor  said: 

"Some  of  these  expenses  were  Incurred  ia 
nnancceaaful  endeavon  to  secure  fees,  and  b«- 
fore  bis  interest  in  fee*  collected  can  be  charged 
wltb  expenses  connected  vitb  fees  not  col- 
lected it  should  appear  tbat  he  assented  to 
such  expeuditures.  or  at  leaa,  had  knowledn 
of  thera.  Neiiher  of  these  conditions  a 
shown  to  exist  bere. 

"The  defeodant  kept  no  current  account  of 
these  expenditutea  even  In  gtovs,  and  la  now 
compelled  to  estimate  aome  of  tbem  upon  a 
basis  of  unreliable  data.  He  made  no  attempt 
to  keep  nn.v  separate  account  of  those  Incurred 
In  aecuring  tbe  Maiion  fees  ea  diatlnguiabed 
from  bis  other  business,  as  he  should  bare 
done  If  fae  Intended  to  claim  allowance  for 
tbem  In  bla  aeltlemenl  with  the  complainant. 

"Nor  is  tbe  evidence  before  me  sufficient  to 
estahtisb  tbe  necessity  tor  or  reasooable  char- 
acter of  these  eipenles." 

We  find  no  obvious  eiror  in  this  conclusion. 
Where  an  allowance  is  asked  which  is  clearly 
excessive  and  exorbitant.  It  Is  for  tbe  partr 
claiming  to  be  eotilled  <o  establish  just  what  It 
the  amount  be  Is  properly  entitled  lo,  and  it  it 
not  made  the  duij  of  tbe  court  or  lis  officers 
lo  arbitrarily  guess  at  (be  amount 

The  IStb  assignment  alleges  error  in  the  al- 
lowance by  "the  general  terra.  In  its  final  [30S 
decree,  of  loii'rest  upon  tbe  entire  principal  sum 
(8,040  78   found  due  from  Au^at  0.  1887. 

Tbe  contract  of  June  3,  1880,  provided  that 
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394]  *Tbe  contract  did  not  contemplate  a 
nectasltv  for  expenditures  in  connection  with 
Ibecollectionorfee8,as,onjune3, 1880.il  was 
believed  tbat  drnfla  for  the  amotlnta  of  thedif. 
ference  claimed  would  be  deliTeied  lo  Bpald- 
Ing  as  attorney  for  tbe  claimants,  and  tbat  ha 
would  make  bis  deduction  of  fees  therefrom. 
For  this  reason,  the  auditor  reached  tbe  con- 
clusion that  Mason's  interest  sbould  be  charged 
with  its  just  sbaie  of  expenses  necessary  and 
reasonably  incurred  in  securing  and  reailzlDg 
tbe  fees  of  which  he  was  lo  receive  a  share 
with  the  qualification  tbat  perhaps  before  any 
rODBiderable  amount  of  such  expenses  bad 
been  incurred  tbe  complainant  should  have 
bean  notified.  Complainant  does  not  find  fault 
wilb  deductions  actually  allowed.  Concern- 
Ina,  however,  the  claim  for  an  allowance  of  3D 
Iftl  U.  8. 


made  from  limeto  time  as  coltectionsDTe  made, 
and  tbe  divisions  thereof  shall  be  made,  three 
fourths  eoing  to  said  Bpulding  and  one  fourth 
to  said  Mason." 

The  auditor  made  monthly  reals  In  tbe  col- 
lection uf  fees,  and  allowed  inlereat  on  all  col< 
lections  during  a  parllcular  month  from  the 
fiiatdny  of  tbe  succeeding  month.  Tbeapecltl 
term  entered  a  decree  in  accordance  wltb  tbat 
mftbod.  The  general  term,  however,  aus- 
lained  tbe  exception  to  Ibe  auditor's  allowance 
of  interest,  and  oiodiQcd  tbe  decri'e  of  tbe 
special  term  in  that  particular  by  allowing  in- 
terest on  the  entire  principal  sum  found  due  by 
tbe  auditor  from  tbe  time  when  complainant 
made  bla  demand  upon  Spalding  for  an  account 
as  to  tbe  fees  collected. 

BpsMIng'a  failure,  prior  to  August  0.  1887, 
to  render  an  account  and  make  settlements  for 
collectioae  of  fees.  Is  abown  by  the  evidence 
of  Mason  to  have  been  acquiesced  In  by  him. 
The  general  t«rm  therefore  correctly  held 
Ibat  Interest  sbould  run  only  from  tbe  date 
when  tbe  demand  for  an  accountios  was  made, 
and  the  right  of  complainant  thereto  waa  do- 
nied. 

Appellant  strennoualy  Insists  that  no  Interest 
whatever  abonld  be  allowed.  Tbe  claim  U 
without  merit.  Defendant  had  no  reasonable 
ground  for  refusing  lo  account,  at  least  as  to 
Uie  fees  earned  upon  (he  claims  embraced  fn 
tbe  list  ot  7.600  cases.  To  Ibat  extent  be  waa 
clearly  Indebted  to  Mapon.  less  tbe  amount  ot 
any  payments  which  he  had  made.  He  bad  in 
his  po^esslon  and  control  Ibe  means  of  deter- 
mining the  amount  of  such  indebtedneis.  and 
aa  to  an  indebtedneet  which  lie  ought  not  to 
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have  dtiputed  be  should  have  aKxrlained  tt 
imnunt  due  afid  tendered  it  wltbout  prejudii 
to  a  dfupute  coDcenilng  otber  iiemi.  lotere 
U  alloned  both  at  ]&w  SDd  equit;  upon  mooc 
due.  Ai  said  bf  this  court  <□  Ourlit  t.  Tnne 
arxty.  47  D.  8.  S  How.  146,  164  [12;  380,  884 
conilderlag  and  oierrullng  an  eiceptloo  to  ( 
klloiTsiice  of  interest  from  the  lime  certai 
pavmcDIs  had  become  due: 
39»]  •"It  is  a  diplate  of  natural  Jiultce  an 
the  law  of  every  clTillud  couotrj  tliat  a  man 
bound  In  equity,  uot  oni;  lo  perrorm  bis  ei 
CagementB,  but  also  lo  repair  all  tbe  damagi 
Uiut  aixrue  naturally  from  tbetr  breach.  .  . 
Everi  one  who  coutracta  to  pay  money  on 
certain  day  knowa  that,  if  be  fail*  to  full 
bis  couiract,  be  mu'l  pay  tbe  eitablisbi 
rate  of  interest  as  damages  for  bisnnoperForn 
■nee.  Hence  it  may  correctly  be  said  lb: 
•ucli  la  tbe  implieii  conlraclof  tbe  parlies." 

It  ia  no  hardship  for  one  who  has  bad  tt 
aae  of  money  owing  to  another  to  lie  require 
to  pay  Interest  thereon  from  tbe  lime  wben  ll 
payment  should  have  been  msde.  Oreteti 
Mtn.  Go.  V.  WataUh  Mitt.  Co.  101  U.  B.  81 
82.-)  [38: 177,  17B]. 

The  circumstance  tbal  Ibe  complainant  mi 
bave  considered  himself  entitled  lo  an  aocnui 
and  lo  receive  a  Greater  sum  than  was  actual 
found  lo  be  due  aoes  not  affect  comptainanl 
rtcbt  to  tbe  interest  upon  what  was  really  du 
Sturm  Y.  Boker,  ISO  U.  B.  812.  841  [87:  ]0» 
1104].  In  the  case  just  cited,  while  tbe  riel 
loan  account  was  sastained,  it  was  held  Ih: 
ft  portion  of  tbe  maltera  claimed  by  complai. 
ant  could  not  be  allowed  on  a  final  accouc 
ing,  but  it  wasdiiecled  that  the  accountshou! 
be  staled  up  to  the  flling  of  the  bill,  aod  th 
any  balance  shown  In  favor  of  either  ait 
should  bear  interest  from  tbal  date. 

Tbe  general  term,  however,  erred  in  ila  d 
lectioD  OD  the  subject  of  inlereal.  It  overlook! 
tbe  fact  that  some  of  the  fees  for  which  a  r 
covery  waH  allowed,  amouatinir  to  |4,73o.O 
were  collected  afler  August,  IgST.  The  daV 
of  the  collectioua  made  after  that  date  a 
shown  by  the  record,  and  an  allowance  of  i 
average  of  interest  will  correct  tbe  error. 

This  completes  our  consideration  of  Ibe  Bpe< 
tic  aasignmenls  of  error.  The  general  assig 
ment  that  the  court  erred  in  not  dismissing  11 
bill  of  complaint  with  coata  is  shown  to  1 
without  merit  by  what  we  have  alreody  slatei 

The  error  in  respect  lo  iniereat  necessitaleB 
modification  of  the  decree  under  review.  J 
ft  ia  a  matter,  however,  of  mere  interest,  n 
tRecIiog  (be  real  merils  of  tbe  conlrovers 
and  which  we  think  would  bave  been  coirecii 


be  borne  by  appellants. 

//  ,i"»  therifoTt  ordertd  tJuit  th«  j\idgtnent 
the  tvpTtme  amrt  <(f  the  Dittricl  of  Columb 
be  and  is  turebg  modified  by  providing  thai 
iht  principal  tum  due,  SS,9Si.06  ihaU  bear  i 
tercet  from  Avgmt  9.  IS87,  and  $i,73S.06*kc 
bear  intereelfrom  Augutt  t,  1888,  and  at  ih 
modiHed  Ihejtidgmtnl  it  affirmed  at  the  eoiti 
appellant*. 


Mr.  Juttiet  Ormr  dissenti. 


THEODORB  HANBEN,  PIff.  in  Ar., 

JAMES  K  BOTD  r  al. 

(See  a.  C.  Beporter'a  ed.  3(7-111) 

Submiitioii  ofeote  tojvry — etidenee — waiter  <^ 
exertion— inilrvetion — aitumf,tit>n  —  thtar^ 
of  eat6-^ralifiaition— remittitur. 


and  both  parlte*  thererore  aitreed  to  submit  tha 
inueaol  fact  lo  tbe  ]urr.  It  must  be  BMumail 
tbat  Tbere  was  siilBcient  evidence  lo  warnot  Ibe 
court  tn  permlitlDK  tbe  jury  to  decide  ujion  the 
etidenoe,  where  tlie  reoonl  does  DOtpuriKirt  to 
oootelD  all  of  It. 
£.  Tbe  rule*  and  recalatlons  of  a  boeni  <jf  tiade 
are  oompeceDt  evldeoce  In  a  case  Involving  lia- 
bility on  a  contract  which  was  made  subject  Co 

a.  iDlroducins  testimony  alter  a  motion  to  direct 
a  verdict  is  a  waiver  of  an  eiceptloQ  to  tbe  re- 
fusal of  such  direction. 

4.  Ad  Inslmollon  to  tbe  effect  that  tbe  prectso 
meaQlDKOfacer(j4ln  term  used  In  evidence  has 
not  t>een  clearlyshown.  eodmaklnita  merecom- 

coulfl  noc  have  opemted  to  prevent  the  Jury  (riv- 
ing such  welKht  as  they  saw  Bt  to  the  le^tlmonr 
on  theaubjGct. 
IS.  Wben  all  the  evidence  Is  not  shown  to  ^e  ooa- 
talned  In  ihe  record,  il  muM  lie  awumed  that 
tbere  wsa  evldenos  In  the  cHMtendmic  lo  lup- 

8.  The  unauthorlred  volnniary  act  of  a  broker  In 
makinff  a  purchase  Is  nut  mtlDcdbr  bis  principal 
by  mere  retention  without  complaint  of  nn  so- 
count  and  statement  showing  that  the  purohaa* 
had  been  made. 

7.  It  la  proper  to  permit  the  party  in  whme  favor 
a  verdict  or  Judsment  baa  Ijeen  rerurned  or 
entered.  In  order  to  avnld  ihe  Brantlnti  uf  •  new 
trial  on  account  of  error  affectluii  only  a  part 
thereof,  to  enter  a  remittitur  as  to  lucU  errone- 
ous pert,  wben  the  court  can  dearly  dtatiuvuab 
and  scpaiato  the  same. 


F  ERROR  to  tbe  Circuit  Court  of  tbs 
United  Sintea  for  IbeDisirictof  Minnesota 
to  review  a  Judgment  of  Ihal  court  In  favor  of 
plsiniiffs.  James  E.  Boyd  et  at.,  against  de- 
fendant, Theodore  Hansen,  for  the  recovery 
of  payments  made  for  account  of  defemiant  in 
tbe  purchase  and  sale  of  grain  in  Chlcn^'o.  and 
for  aervicea  rendered  therein.  AfPrnted  on 
filing  a  remittitur  of  part  of  the  Jvdgmrnt ;  if 
remittitur  be  not  filed,  then  the  Judgment  re- 

See  aame  case  below,  41  Fed.  Rep.  174. 

Kon.— r?ial  rotlJIiMHon  proces  ofje'rcK.  see  note 
to  Bankof  Uolied  States  v.  Dandrldic?.  i:  GS3. 

That  roMJlCOtton  Wndi  princfpaJ  if  mads  loUfc 
Tmawledge  ot  oU  Itte  facte:  aeKnt  vretiinud  tf  dls- 
lentnolmadtwtthlnrtaennnDte  time  afurnotiet,— 
tee  note  to  I^araons  v.  Armor.  7:  TKL 

TUflt  ratlfcallrm  uf  unautAorlitd  act  of  agrnl  dlt- 
tHioToet  agent'!  lloMUfv.  but  not  unlm  nude  lollft 
hnoicledpe  o/  nil  tAs  facts,  see  note  to  Owinn  v. 


.Coo^^ft"-" 


Hakuh  t.  Bom. 


Statemeot  br  Jfr.  JvUn  WUtw 

Tbe  kctlOD  Mlow  itM  iDBtltuUd  I^  defend- 
•au  in  error  to  Tecov«r  from  pUnUff  Id  error 
tbe  amoual  of  pajowDts  ■Ileged  to  bare  been 
made  for  accouot  of  defendant,  between  tbe 
34ib  daj  of  Auguat,  1688,  aod  tbe  8th  day  of 
June,  18SB,  and  resaltlng  from  the  purcbase 
and  BBle  of  certafn  gr^  made  for  account  of 
tbe  defecdaot,  la  tbe  city  of  Cbtcago,  and  also 
tbe  7alue  of  tervlcea  reodeted  Id  cotinectfoD 
tberenitb. 

Defendant  pleaded  that  tbe  plalnllfla  did  not 
purfrhRSe  or  sell  any  grain  (or  bie  account,  but 
tbal  tbe  iraniBCtloDs  In  question  nete  mere 
wafierlDK  contracli  inlcnded  by  both  as  Kam- 
bling  upon  (be  price  of  nbeat,  nnd  lliat  the 
moneys  expended  by  the  plaintiffs  on  ac<^uot 
of  tbe  inalteTB  sued  for  were  advanced  al  tbe 
city  of  Cbicairo  in  paying  for  wheat  options 
and  "futnrM;  that  the  services  alleged  toliave 
been  rendered  were  performed  in  connection 
with  aucb  illegn!  tianHBCllona.  wbicb,  it  waa 
averred,  were  in  vioiatioD  of  the  atatutet  of 
tbe  state  or  Illinois. 

PlalntifTn  filed  a  replv  to  the  anawer  of  de- 
fendant, denying  that  It  waa  the  underaland- 
Ing  and  agreement  of  tbe  parties  that  there 
were  to  be  □"  actual  sales  or  delivery  of  wheat, 
and  tbnt  wttlements  were  to  be  made  by  one 
parly  paying  lo  Ibe  other  tbe  difference  In 
values  between  the  contract  price  aud  the 
market  price  of  the  wheal  Dougbt,  according 
HUD]  to  *fluciuations  in  ibe  tniirbet.  and  also 
denied  generally  ell  tbe  allegnlions  In  the  an- 
swer to  the  effect  tbal  tbe  transactions  were 
gBmbling  cunirecls  and  in  violation  of  law. 

The  rauae  waa  tried  by  a  Jury,  and  tbe  fol- 
lowing faelB  are  shown  by  so  much  of  the  evi- 
dence as  is  contained  In  the  bill  of  exceptions. 

On  and  prior  to  August  24,  1888,  pUintiffs 
were  partners  In  bitslness  at  Chicago  under  tbe 
firm  name  of  James  £.  Bo^d  &  Bro.,  and  were 
members  of,  and  commission  mercbants  doing 
bustnesB  on,  tbe  Board  of  Trnfte  in  that  city. 
Tbey  Lad  a  brunch  omce  at  MtnneapollB.  Hin- 
nesola.  at  which  Charles  E.  Handy  was  Iheir 
agent  from  January  J,  1887,  lo  February  ], 
18t<9,  Handy  being  auccceded  on  the  latter  date 
by  Qeotge  H.  Brush.  Prior  and  subsequentlv 
to  18^,  Theodore  Hansen  resldrd  at  Beosen, 
Mionpsola,  a  town  on  tbe  Great  Northern 
Railway ,  about  120  miles  weBt  of  Hlnnea polls. 
I>eing  engHged  there  In  the  buainess  of  general 
merchandise  and  grain,  owning  and  operating 
a  grain  elevator  and  warehnu=e.  Prior  to  the 
traniiclinns  between  Boyd  &Bro..  hereinafter 
mentioned,  Hansen  had  sold  wbent  through 
brokers  on  tbe  Bonrd  of  Trade  at  Chicago  Bnd 
the  Chamber  of  Commerce  bI  Mlnneapobs,  and 
bad  had  some  "option  deals,"  as  be  expressed 
It,  and  waa  generally  familiar  with  the  manner 
In  ivbidf  business  waa  done  on  those  boards. 

£arly  In  August,  1888,  as  a  result  of  a  coo- 
veraation  had  with  Boyd  &  Bro.'s  Minneapolis 

g:ent,  a  few  days  previously,  Hansen  called  at 
andy'a  office  and  gave  him  an  order  for  the 
Ercbaie  of  S,000  busbelB  of  December  wheat, 
feodaot  claimed  that  Id  ihe  prior  conversa 
tloa  HandT  bad  alluded  to  losses  which  Hansen 
had  mstalned  In  "some  trades"  about  a  year 
prior  thereto,  and  aald  "he  thought  it  waa  a 
food  chance  to  make  aomctbing  back  Ihis  fall 
by  making  aome  scalpa."    Hanaen  further  tes- 


tilled  that  beiappMed  the  transactions  wera  to 
be  conducted  for  him  on  the  Board  of  Trad* 
at  Cblcago  by  Boyd  &  Bro.,  but  claimed  tha 
at  none  of  the  interviews  between  himself  and 
Haody  was  any  allusion  made  to  tbe  Board  of 
Trade  or  tbe  rules  of  the  Board  of  Trade.  He 
also  testified  that  it  was  not  his  Intention  to  buy 
or  sei)  any  'grain  on  any  of  the  orders  [400 
given  to  Handy,  but  that  hecontempiatea  mere 
Bpeculations  i)n  margins.  Handy,  however,  lea. 
tIBed  that  when  tbe  first  order  was  given  he  told 
HaDsen  that  the  commission  would  be  i  of  a 
cent  per  busbel;  thai  he  would  have  to  abido 
by  the  rules  of  the  Chicago  Board  of  Trade, 
and  stated  that  he  informM  Hr.  Hansen  what 
those  rules  were  aa  concerned  tbe  handling  of 
grain  on  that  board,  and  also  Informed  him 
that  a  delivery  wu  contemplateil  in  every 
trade,  either  bv  buyer  or  seller,  which  was  un- 
deislood  by  Hansen;  that  in  case  wheat  waa 
delivered  he  must  lake  care  of  it.  and  pay  tbs 
purchase  price  and  interest  on  the'nioney,  etc. 
Tbe  first  order  lo  purchase  was  given  Au- 
gust 10,  1H8S,  and  from  that  time  until  about 
April,  1^8,  occasional  orders  to  buy  and  sell 
wheat  were  given.  In  none  of  ibe  transactiona 
was  wheat  offered  or  (urnislied  by  Hansen  or 
to  him  peraonally.  but  tbe  purchases  and  sales 
were  alt  made  on  the  Chicago  Board  of  Trade 
according  to  the  rules  of  that  board.  Hansen 
became  delinquent  in  tbe  furnishlnz  of  margins 
on  bis  contract.  On  April  16.  1889.  40.000 
buHhela  of  May  H-bcat  were  boiiitbl  on  liis  ac- 
count at  prices  mnging  from  1091-  lo  111}-.  On 
April  26  and  20  following,  by  leleirrama,  and 
alKnit  those  dates,  by  personal  solicitation  of 
Handy,  Boyd,  &  Bro.  requested  authority  to 
"transfer."  as  they  expressed  it,  tbe  May  wheat 
to  June  wheal.  Hansen  did  not  answer  the  tele- 
grams, and  gave  no  satisfactory  response  to  the 
verbal  Inquiry.  On  April  20.  bowi-ver.  Boyd 
&  Bro.  sold lbe40.000buabelBOfMiiy  wheat. on 
which  Hansen  waslheniodefaultformarglnB.at 
Sl+.and  Ibe  loss  of  $11,600  waa  charged  against 
Hansen  in  hla  account  on  the  books  of  Boyd  & 
Bro.  The  firm  then  bought  40,000  bushels  ol 
June  wheat  at  83},  and  sent  a  memoninduia 
notice  of  the  sale  of  the  May  wheat  and  tbe 
pnrcbase  of  the  June  wheat  lo  Hansen,  to- 
gether with  an  account  of  the  loss  austained  on 
the  May  wbeaL  On  May  4,  1988,  Boyd's 
agent.  Bruah,  wrote  Hansen  that  Boyd  JtBro. 
demanded  an  Immediate  settlement  of  hla  ac- 
count. Personal  Inlerviewa  with  Bruah  and 
correapondeocewithBoyd&Bro.followed.  On 
June  8.  1880.  tbe  then  open  conlracls  on  the 
books  of  Boyd  &  *Bro.  with  Hansen  werer401 
closed,  and  'the  40.0IX)  bushels  of  June  delivery 
wheat,  above  referred  to.  were  sold  on  tbe 
Board  of  Trade,  and  the  loss,  |l.800  and  $00 
commission  on  tbe  transaclioo.  was  charged 
against  Hansen.  A  day  or  two  following  an  ar. 
count  eibiblting  the  total  indebtedness  of  Ban- 
aen  lo  Boyd  A  Bro.  (|18.248.3SI  waa  delivered 
lo  Hansen  and  payment  thereof  demanded, 
which  was  refust^,  and  the  next  day  this  action 
was  brouehL  There  was  no  controveiBy  at  the 
trial  as  to  the  correctness  of  any  of  the  Items  of 
tbe  account,  other  tban  aa  to  the  legality  or 
illegality  of  the  transaciions,  with  tbe  excep- 
tion of  Ihe  lou  resulting  from  the  40,000 
t>uabela  of  June  wheal,  asserted  by  Boyd  & 
Bro.  to  have  been  puicbased  by  authority  of 
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HtDKD,  but  wblcb  Hanaen  claimed  he  had 
oerer  lutborlzed,  aad  beooe  should  not  be  held 
liable  for  the  1dm  Ibereon,  Dor  for  the  comiDis- 
■lon  ch Bribed. 

Ai  to  all  the  Items  of  (he  eccouiit,  plafatiffa 
conteaded  tbnt  tbe  trfmBRCtions  were  leKiilmate 
pnrchHSea  and  sales  of  wheat  uofler  i be  rules 
of  the  Cbiciifio  Board  of  Trade;  that  deliveries 
were  Intended  bj  the  psTtiea  to  the  conlracts 
on  the  Boari)  of  Tradei  that  Boyd  ft  Bro.  and 
Hansen  undrrslnod  that  actual  purcLasee  and 
delivericsofnhcat  were  intended.  On  tbeotber 
haod.  U»nsen  claimed  that  no  aclunl  purcbsses 
or  sales  of  wheat  were  afn^ed  to  be  made  or 
nere  intended, and  tbal  the  orders  gJren  bv  bim 
were  mere  wHgera  upon  tbe  price  of  wlient — 
deals  in  fiilure!)  upon  tbe  liae  and  fall  In  pricea 
of  wheat,  according  to  the  quotations  on  tbe 
Chicago  Board  of  Trade, 

The  court  inatructed  tbe  jury  very  fully  as 
to  tlie  tan  of  tbe  case  upon  the  diCIertng  con- 
tentions of  tbe  partiea,  and  Qie  defcodaDt  took 
seveo  exceptions  to  tbe  charge  of  tbe  court. 
But  one  insi  ruction  was  asked  on  behalf  of  de- 
fendant, aod  ihat  was  given  to  tbe  jury.  It 
WBB  as  follows; 

"If  ynu  sbould  believe  that  it  was  the  inlen- 
lloD  of  both  parties  to  tbia  contract  (lint  no 
aclunl  wheat  was  sold  or  delivered  or  inteoded 
to  be  delivered  at  a  future  time,  and  if  you 
should  find  from  the  evidence  that  ft  was  not 
tbe  InteDlion  of  ellber  party  that  a  contract 
should  lie  made  by  plaintiffs  to  buy  aod  hold 
wheal  for  delivery  lo  tbe  defendant,  but  that 
4021  *il  was  tbe  real  iolention  and  (he  under- 
■landinir  nf  the  parties  (hat  a  coutract  should 
bemadewbirb  should  l>e  closed  at  a  future  date, 
not  by  ilie  delivery  of  the  wheat  aod  tbu  pay- 
meot  of  the  purchase  price,  but  by  tbe  payment 
of  moiH'y  to  one  party  or  Ibe  other,  tbe  piirlies 
to  recf-ivf  tbe  same  aad  tbe  amount  lo  be  paid 
tobedilcrniined  upon  a  basis  of  IbediilereDce 
hctweeo  tbe  agreed  purchase  price  at  the  time 
the  purchases  were  made  and  tbe  actual  market 
value  of  the  irheaton  the  day  when  Ibe  con- 
tracts were  cloned,  then  the  Jury  areinstructed 
that  sucb  contracis  are  iltegiil  in  law  and  void, 
•nd  you  will  flod  for  tbe  defendant" 

A  verdict  was  returced  for  the  full  amotint 
clatroed  by  plaintiffs.  .ludgiuent  was  enlered 
thereon,  and  tbe  court  overruled  a  motion  for 
a  new  trial.  Tbe  case  was  then  brought  lo 
this  court  by  writ  of  error. 

Mt.  CluM.  E.  FUndra,n  for  plaintiff  in 
error. 

Mr.  R^ph  WImIkd  for  defendaala  In 
error. 

Mr.  Jn'tice  Wblto  delivered  tbe  opinion  of 
the  courl : 

The  assignments  of  error  set  out  In  the  rec- 
ord are  flTieen  In  number.  Tbe  flrat  Ave  are 
not  pressed  In  the  argument  for  plaintiff  In 
error,  and  we  only  briefly  notice  them. 

In  nuniber  I  it  was  assigned  as  error  that 
tbe  evldetice  coai'lusirely  showed  that  tbe 
transactions  upon  which  the  plaintiffs  below 
claimed  a  right  (o  recover  were  wagering  and 
gambling  cnn tracts,  and  that  tbe  court  erred 
fn  not  so  holding  aod  ibe  Jury  In  not  so  SndlDK. 

Tbia  assignment  is  of  coutw  without  merit, 
■ince  It  aak)  ua  to  delencine  tbe  weight  of 


motion  made  at  the  cloae  of  tl-_ 
evidence  to  direct  a  verdict,  and  both  paritea 
therefore  agreed  to  tbe  aubmlesioii  of  tbe  issue* 
of  fact  to  tbe  consideraiioD  of  Ibe  Jury.  In 
(be  abKoce  of  aucb  a  request  we  must  assume 
that  there  was  surHcienl  evidence  to  warrant 
tbe  courl  Id  permitting  Ihe  Jury  lo  draw  llie  in- 
ferences proper  to  be  deduced  from  lite  [403 
evidence  in  tbe  case.  Moreover,  tbe  bill  of  ei- 
cepiions  died  in  the  record  does  not  purport 
to  contain  all  tbe  evidence. 

Tbe  2d,  ad.  4th.  and  Stb  assignments  of  error 
cover  exceptinna  lo  the  adtnisston  in  evidence 
of  tbe  rules  of  tbe  Board  of  Trade  at  Chicago, 
the  ruk'S  of  the  clearinfr  bouse  of  that  traard, 
and  the  admission  in  evidence  of  certain  testi- 
mony given  by  James  E.  Bojd,  one  of  (he 
plainlllls,  explanatory  nt  the  clearing-house 
rules,  and  of  ibe  manner  in  which  the  psy- 
mentB  of  losses  ant)  prufiis  accruing  under  the 
various  traosaclions  iuvolvud  in  this  action 
were  made  by  tbe  cle 
cago  Board  of  Trade. 
troduced  OD  behalf  of  plaintiffs  that  tbeagree- 
ment  with  Hansen  was  that  tbe  trnnsactlons 
were  lo  be  conducted  under  tbe  rules  of  the 
Board  of  Trade  at  Chicago,  and  that  aucb  rules 
were  explained  to  him.  Tbe  rules  and  rcgulii- 
lions  in  question  were  therefore  competent  ev- 
idence. Bibb  V.  AUfH,  Wi  IJ.  S.  4S1,  48»,M0 
[87:  819.  828].  Tbe  oral  leslimony  of  Boyd 
tended  to  explain  (he  purport  of  those  rulea 
and  the  transactions  thereunder,  and  wascon- 
seqiienily  relevant. 

The  S(h  assignment  relates  to  the  overruling 
of  a  motion,  made  at  tbe  close  of  the  evidence 
for  plaintiffs,  that  the  court  Instruct  ■  verdict 
for  (he  defendant:  and  aasignmetils  7  lo  15  In- 
clusive attack  portions  of  the  charge  to  tbe 
,tury.  As  to  the  alleged  error  lo  refusing  to 
instruct  a  verdict  at  the  close  of  tbe  eridence 
for  plaintiffs,  it  is  aufflcient  to  aay  (bat  it  hae 
been  repeatedly  lield  by  this  court  that  when. 
after  such  a  motion,  the  defendant  iolroduces 
testimony,  as  was  done  in  the  case  at  bar,  an 
exception  to  the  action  of  tbe  courl  in  refodog 
to  direct  a  verdict  is  waived.  RuiUde  v.  JAins- 
Anm.  1S3  D.  B.  216  [88:  SSI]. 

Aasigoment  7  asserts  that  tbe  court  erred  In 
glvine  Ihe  following  Instruction: 

"Tbe  time  during  which  ibeae  transactions 
occurred  commencnl  In  August,  IHt^.  and 
were  concluded  and  the  whole  transaction  fi- 
nally closed  up  in  June,  1889.  Tbe  plaintlffi 
claim  tbal  Ibe  defendant  applied  to  Ibe  Minne- 
apotia  office  lo  employ  them  to  sell  and  purchase 
wheat  ii'T  f:ilure  deliveiy;  *that  be  in-  [404 
quired  of  tbe  maoaeer  tbe  commiieion  to  be 
charged,  and  was  informed  of  the  rate,  and 
alsoK'"---^- 

a  good  time  to  .   . 

tbat  (erm  meani  has  not  been  developed  by  tbe 
leeiimony." 

Theexcep'ton  taken  to  this  portion  of  (he 
charge  was  that  the  defendant,  in  his  testi- 
mony, bad  "stated  and  developed  the  meaning 
of  the  word  'scalp,'  and  thai  the  charge  ex- 
cepted to  was  a  denial  of  actual,  material  lee- 
timony  introduced  on  the  part  of  tbe  defend- 
ant and  material  to  hla  defense,"  In  hiabrM, 
counsel  for  plaintiff  In  error  asaerU  tbat  tbe 
charge  misled  tbe  faij,  ud,  lo  effect,  wltb- 
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drew  tbe  evideaM  on  the  subject  from  the 
jury  and  wbolly  annulled  Its  force.  Con- 
cerniDK  tbii  alleged  error,  the  trial  Judge.  In 
hit  opinion  den; i&g  the  motion  for  a  new  trial, 
■aid: 

"  It  is  urged  that  the  jury  were  mU1ed  by  a 
■talementln  the  charge  that  the  won!  'icnlps,' 
used  by  Ibe  affent  of  tbe  defendiint  before  ibe 
defendBDt  suthorieed  him  lo  enter  Into  any 
contracts  for  the  purchase  or  ule  of  wheat, 
misled  the  jury. 

"  Hansen,  the  defendant,  testified,  In  sub- 
stance, that  in  the  latter  part  of  July.  1888,the 
mans^r  of  tbe  plalotiff  at  Minnespolia  wsa 
iolTodiiced  to  him  by  Mr.  George  Sliepherd, 
who  said;  '  I  used  to  have  a  few  deals  in  op- 
tions, and  when  I  was  trading  with  him  I  bad 
never  made  a  loss:'  and  that  (he  next  day  after 
tbe  Introduction  tbe  manager  spobe  to  bim  in 
tbe  CbamtKr  of  Commerce  building,  in  Minne- 
apolU,  and  ^nid  that  '  be  knew  I  bad  some 
trades  a  year  hco  and  they  bad  roasted  tne 
pretty  hard  Ibeu,  b»t  be  thought  it  was  a  good 
cbancc  to  make  sotoelbing  bnck  Ibis  fall  by 
makine:some  scalp*.'  Od  croas-e lamination. 
witoess.  on  beiC);  uskpd  '  What  do  you  mean 
by  the  word  ''scalps?'"  said  tbe  word  waa 
used  on  eicbange  fttquentlj  when  Ibey  mean 
'  taking  a  sbori  time,  buy  aod  Bellas  quick 
you  Bees  profll,  and  when  you  bare  i 
close  it  out  at  soy  amount.'  '  A  scalp 
a  short  deal.' 

*'  Tbe  meaning  of  tbe  word  is  uot  fully  dis- 
closed by  this  lei'limony,  nor  is  it  revealed  by  the 
40A{n'iiswcrloBquestioDo[  "the court,  when 
the  witness.  In  substance,  said  that  an  example 
of  a  'fcnlp'  was  when  u  dealer,  baviog  pre»l- 
iniKly  bought  wheat  to  be  delivered  Iti  tiny. 
Slid  the  same  quanliti'  to  Ik  delivered  tbe 
same  mouth  antl  scltli'd  bis  deals  before  May." 

Id  view  of  the  evidence  coDtained  In  the 
record  and  referred  to  in  tbe  opioion  of  tbe 
trial  judge.  Iberi:  was  no  substantial  error  corn- 
milled  in  tbe  poriinn  of  charge  now  under  re- 
view The  lacguapc  of  the  court  could  not 
reasonably  be  understood  by  tbe  jury  as 
mi'iiniD!.'  more  ib»n  tbst  the  court  was  of  opin- 
ion ihut  Ibe  precise  menning  of  the  term  In 
question  bail  not  )ieen  clearly  shown  by  the 
evidence.  The  observations,  however,  of  tbe 
court  were  mere  comment  upon  tbe  evideoce 
and  were  evidently  not  intended,  and  we  do 
not  think  could  have  operated,  to  prevent  tbe 
jury  giving  such  weight  as  they  saw  fit  to  the 
esplanstory  lesi'mony  on  Ibe  subject. 

Ajsicnmi'iHa  8,  10.  11,  snd  12  may  be  con- 
sidered together.  They  allegeerrorin  the  fol- 
lowing porliuns  of  the  charfie: 

"  8.  It  is  C'liiimed  on  tbe  part  of  the  plain- 
tiffs that  defendant  wan  lT>formed  of  the  rate 
of  commission  for  their  services;  that  the  con- 
tracts made  for  bim  would  be  subject  to  the 
rules,  usages,  and  regulations  of  the  Chamber 
o(  Commerce  of  the  city  of  Chicago,  and  tbat 
In  all  cases  actual  wheat  must  be  purchased 
and  sold,  and  the  margins  kept  up  to  protect 
them  agsinellosi." 

"  10.  Tbe  plaintittB'  theory  is.  and  evidence 
baa  been  Introduced  tending  to  sustain  it,  that 
they  were  employed  by  defendant,  through 
tbe  Minneapolis  MBce,  as  brokers  snd  commis- 
sion merchants.  10  purchase  or  sell  wheat,  for 
future  delivery,  on  bis  account,  and  that  auch . 
l«t  D.S.  C.  S..BOOK  40.  4 
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sales  and  purchases  were  to  bs  made  a 
Cblcsgo  Board  of  Trade  with  the  n 
thereof;  tbat  such  contracts  were  to  be  gov- 
erned by  tbe  rules  and  usagea  of  such  CuiiB- 
her  of  Commerce,  andtbal  in  every  instanCA 
actual  delivery  of  wheat  wos  intended  by  tba 
parties  to  tbe  contracts  made  for  tbe  defend- 
ant's nccount,  and  tbat  tbuse  cnntracts  wero 
closed  and  settled  up  by  the  plaiutills  In  ac- 
cordance with  these  terms,  snil  at  the  defend- 
snt's  'request,  snd  advances  were  made  [400 
and  tbcirown  money  paid  out  for  his  benefit, 

"11.  All  optional  contracts,  however,  aro 
not  illegal  under  thestntute  which  waa  read  lo 
you.  ft  tbe  option  is  lo  sell  or  purchase  at  a 
future  time,  then  It  is  illegal  and  a  wager;  but 
If  the  option  conalsla  merely  of  a  delivery 
within  a  specified  time,  the  contract  Is  valla, 
and  what  was  done  by  patting  up  margins 
amounts  to  nothing  unless  tbe  contract  tlself  la 
Illegal.  Tbe  validlly  of  an  option  coQlraot 
depends  upon  tbe  mutual  intention  of  tbs 
parties  thereto,  snd  if  a  sale  or  purchase  of 
actual  wheat  for  future  delivery  Is  Intended. 
It  Is  valid.  If  the  contract  is  lawful,  tbe  put- 
ting up  of  margins  to  cover  looses  which  might 
sccrue  from  fluctuations  lo  prices  In  final  set- 
tlement of  tbe  Irnosaclions,  according  to  tha 
rules  and  usages  of  tbe  Board  of  Trade  of  the 
loss  city  of  Chicago,  Is  eotirelv  proper  and  legiti- 
mate. These  rules  have  been  read  to  you  by 
counsel  for  plslotifts,  and  there  is  notbing  la 
these  rules  on  their  face  tbat  Indicates  tbat 
they  are  in  violation  of  tbe  Iswa  of  Illinois  or 
contrary  to  public  policy. 

"  13.  Courts,  however,  must  recognize  from 
necessity  the  methods  of  carrying  on  business 
at  the  preseut  day.  and  apply  wellseltled  prin- 
ciplea  of  tbe  common  law  to  enforce  contract!, 
unless  tbey  are  forbidden  by  statute  or  violals 
some  rule  of  public  policy.  The  daily  mer- 
cantile business  of  tbe  country,  merciinille 
deals — and  by  that  I  mean  the  sale  and  pur- 
cbaseof  person hI  property — could  not  be  suc- 
cessfully carried  on  if  merchants  and  dealers 
were  unable  to  sell  something  which  tbey  did 
not  have,  hut  which  they  intended  lo  gel  In 
tbe  market  and  buy  before  the  day  of  delivery, 
A  trailer  baa  a  right  lo  sell,  to  deliver  at  soma 
future  time,  that  which  he  then  has  not.  but 
which  he  expects  to  go  into  the  market  and 
buy;  and  the  parties  msy  agree  mutually  that 
there  need  not  be  a  present  delivery,  but  tbat 
such  delivery  msy  take  place  at  some  other 
time.  Such  future-ilelivery  contracls.  how- 
ever, must  be  In  good  faith;  there  must  be  an 
Intention  to  make  an  actual  sale  and  deltveir 
of  tbe  article  dealt  in." 

The  sole  objection  made  upon  the  argument 

to  these  several  Instruclloos  was.  In  subatance, 

that  under  the  evidence  in  tbe  *case  Ibe  [4U7 

court  was  not  warranted  in  assuming,  or  tbe  Jury 

^yd 

however,  such  an  objection  cannot  prevail  in 
tbe  absence  of  a  motion  on  behalf  of  defend- 
ant at  tbe  close  of  tbe  whole  evidence  for  an 
Instruction  in  bis  favor.  Nor,  if  auch  motion 
had  been  made,  could  we  review  a  ruling  upon 
It  lo  tbe  condition  of  tbe  record  in  Ibia  case,  as 
the  bin  of  exceptions  does  not  purport  to  ood- 
Uio  all  tbe  evidence. 
Assignment  No.  18  eovera  lostmctloDS  In 
7M 
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wblch  the  court  repetwd  pl&intlffa'  Ibeorj  of 
tbe  traiuactions,  itated  the  rules  of  Isw  gov- 
erolDg  tbe  qnestlon  u  to  nheo  a  contract  was 
void  u  a  WBgeriDg  or  gambUnK  contract,  and 
the  facts  peccMary  to  be  proved  lo  tbe  satiBfac- 
tiOD  of  the  jury  tiefore  they  could  propeily  re- 
turn a  verdict  to  that  effect.  Theae  inatruc- 
tioDS  embraced  a  half  dozeo  paragraphs  of  the 
cbarKe,  ooe  parngtapli  in  pattlcularbelog  very 
lenethv.  and  cover  more  than  a  pagn  and  a 
hair  of  Ihe  printed  record. 

The  exception  noted  to  thia  part  of  tbe 
charge  wai,  "that  there  li  Dolbiog  Id  the 
pleadingg.  evidence,  or  record  In  this  action  to 
■upport  or  juKliff  the  tbeor;  of  the  plaiotiffa 
•taled  by  the  court  In  Ifali  part  of  It*  char^ 
here  excepted  to;  that  the  portloo  of  said 
charge  here  excepted  to  Is  prejudicial  (o  the 
defendant  and  Is  misleading  lo  the  Jury,  fa  er- 
ror Id  the  charge  and  error  in  law  od  all  tbe 
•rldecce  aod  facts  in  the  case."  Tbe  atslgn- 
ment  la  without  merlL  As  all  the  evidence  la 
not  shown  to  be  contained  in  the  record,  ne 
must  assume  that  there  was  evidence  Id  the 
case  tcDdiog  to  support  plaiailffs'  theory  of 
the  case  slated  by  tbe  court.  The  eiceplioo 
ts  moreover  too  general,  uncertslD,  and  Indefi- 
nite to  merit  detailed  consideralioo. 

AaslgDDaent  No.  14  asserts  that  the  court 
erred  In  giviog  the  foUowing  Instruction: 

"I  mi^t  Bay  to  you  here  Ihat  if  you  find 
from  the  evidence  that  aoy  of  these  contracts 
bad  beeo  offset  under  Ihe  in  lea  and  regulatlotia 
■s  preicrl1)ed  by  the  Board  of  Trade  of  Chi- 
cap>.  oSsetB  beineen  peraons  aod  dealers  con- 
nected with  that  board  through  whom  these 
408]  plaintiffs  operated,  that  u  *Dot  evidence 
o(  their  Illegality.  Tbe  mode  of  settleioeDt  of 
boDa  flde  contracts  for  tbe  sale  of  actual  wheat 
does  Dol  affect  the  validity  of  Ihe  contract  if 
the  original  inCention  was  to  purchnse.  receive, 
lake,  and  deliver  the  actual  wheal  at  tbe  time . 
■pecifled  when  tbe  contracts  were  made," 

The  exception  taken  to  this  lostructioo  was 
"that  the  offsets  and  modes  of  settlement  staled 
ud  referred  to  in  tbe  part  of  the  charge  here 
excepted  to  belong  to  tbe  jury  aa  proper  nod 
competent  evidence,  10  be  considered  by  thera 
Id  delermloing  tbe  entire  iDlenlions  of  tbe 
plalnliSe  in  respect  thereto,  and  as  affecting 
and  showing  the  oriKioal  intention  with  which  . 
nid  contracta  were  made  and  were  to  be  exe- 
cuted and  closed;  that  said  charite  here  ex- 
cepted to  characlerlzes  said  evidence  aa  no  evi- 
dence and  virtually  takes  the  same  from  the 
Jury;  that  said  charge  bcreeicepted  lots  preju- 
vcial  to  tbe  deFeodant,  la  misleading  to  the 
jury,  and  la  otherwise  error  In  law." 

We  are  referred  by  couDsel  for  plaintiff  Id 
error.  In  bis  brief,  to  tbe  language  of  the  ex- 
ception, as  bis  argnmeot  upon  this  assignment. 

The  court  bad  Informed  the  jury  whet  was 
Uie  theory  of  plalDtiffs  upon  which  tbey 
claimed  a  right  to  recover.  (Bee  10th  assign- 
ment of  error,  supra.)  Pursuant  lo  Ihelr  the- 
ory plaintiffs  contended  that  tbe  purchases 
and  sales  of  wheat  on  account  of  the  defendant 
were  lo  be  made  on  the  Chicago  Board  of 
Trade  with  the  members  thereof,  and  the  con- 
tract* of  defendant  were  to  be  governed  by 
the  rules  and  uaagea  of  such  board,  and  that, 
in  every  tnatance,  an  actnal  delivery  of  wheat 
wu Intended.  The coDtracts  referred  tola  the 
3fiO 


criticlaed  Innrictlon  were  the  coniractacIaiuMd 
to  have  been  entered  ioto  by  plaintiffs  on  ac- 
count oF  defendant  with  members  of  tbe 
Board  of  Trade  at  Chicago.  Just  t>efore  giv- 
ing tbe  iostructlon  the  court  had  said  lo  tbe 
lory; 

"These  memoranda  which  have  beeo  offered 
Id  evidence  aod  tbe  entries  ou  tbe  plaintlffa' 
books  nf  these  contracta  are  not  conclusive  evi- 
dence of  their  character.  Touare  to  determine 
what  these  contracts  were;  you  are  lo  determine 
them  from  the  evideoce  in  the  case;  you  caa 
look  lolo  tbe  *lraDsactiODs  themselves  as  [409 
disclosed  by  the  evidence  and  determine  from 
tbe  facta  snd  circumstHoces  alteodine  their 
making  and  the  conduct  of  tbe  parties  thereto 
wlib  reference  to  them  whether  tbej  are  illegal 
within  the  rule  laid  down,  orwbetber  they  are 
bona  fide  contracts  for  tbe  purchase  and  sale 
of  wheat  to  be  delivered  at  a  fulure  time," 

In  determining  tbe  conduct  of  tbe  parties  to 
the  conlraclB  wllh  reference  thereto,  particu- 
larly In  view  of  other  iDatructioosof  tbe  court, 
we  think  itt>eyond  question  that  the  Jury  must 
have  understood  they  were  authorized  to  take 
Into  consideration  the  mode*  of  offsets  and  set- 
tlements by  which  the  cootracts  were  canceled. 
We  do  not  think  tbe  iDslmction  was  amenable 
to  the  criticism  made  on  behalf  of  defendant. 

The  erealer  part  of  tbe  brief  of  counsel  for 
plsintiff  in  error  Is  devoted  to  ar^utiient  in 
Buppiirt  of  the  contention  that  upciu  the  undia- 

Euted  evidence  in  the  cause  r.  verdict  should 
ave  been  directed  for  defendant.  Aside 
from  tbe  drcumslance  10  which  we  have  be- 
fore called  sitenlioo,  that  tbe  bill  of  excep- 
tions does  not  purport  to  contalo  all  tbe  evi- 
dence introduced  at  Ihe  trial,  ihis  contention  !■ 
fully  aiuwered  by  wbal  we  have  suid  above  in 
disposing  of  [be  1st  asjl^nmenl  of  error. 

We  are  of  opinion,  however,  thai  tbe  in- 
Btruciion  covered  by  ibe  9th  assignment  of 
error  was  erroneous.  Tbe  instruction  is  at 
follows: 

"9.  Now.  if  you  Qnd  from  the  evidence 
that  tbe  plaintiffs  about  April  SU,  16»9,  in- 
formed the  defenilani  by  letter  that  the  40.000 
bushels  of  Hay  wheat  in  ((ueslion  could  be  at 
thnt  time  changed  to  June  wbeat.  and  that  the 
defendant  made  uo  answer  tbereis.  and  It  you 
further  believe  from  the  evidence  that  said  Hay 
wheat  was  chanced  over  into  June,  for  and  on 
account  of  defendant,  and  Ihat  the  plaintiJa 
rendered  an  account,  a  report,  and  statement 
10  defendsDt  Ihnt  said  chnnse  bad  been  made, 
and  Ihe  defcmlaol  recMved  such  report  and 
statement  and  retained  it,  and  made  no  objec- 
tions to  said  change  of  said  Hay  wbaU  lo 
Juoe,  theo  such  facts  amount  lo  and  were  ft 
raliflcalion  on  Ibe  part  of  defendant  of  the 
acta  of  the  plaintiffs  In  making  such  change." 
■The  exception  taken  to  this  instruc-  [4^10 
tion  was,  "that  Ihe  evidence  in  tbe  case  did  not 
juatity  tbe  finding  by  tbe  jury  that  'said  Hay 
wheal  was  changed  over  into  June  wheal  (or 
and  00  behalf  of  tbe  defendant.'  end  that  the 
statement  and  form  of  the  part  of  said  cbaige 
excepted  to  Is  prejudicial  to  tbe  defendant,  tnd 

It  was  not  claimed  that  Boyd  A  Bro,  bed  a 
general  authority,  by  virtue  of  their  dealinga 
wilh  Hansen,  lo  make  the  so-called  ttanafer; 
■nd,  just  preceding  the  instruction  quoted,  tbe 
1<1  U.  8. 


ovGoi>^Ic 


IBH.                                         0xtTKD  Statu  t.  STUirOKD.  410-41t 

eonrtbad  called  the  ■tleDtloo  of  tho  Jarj  to  rimplecalcalitloD.    Tbe role hubmo  Adopted 

the  ftct  that  there  <*u  conflict  In  the  erldeoee  by  this  court  that  tt  U  proper,  either  for  tlw 

u  to  whether  or  not  apedfic  sutboritT  had  trial  court  upon  on  applicalioD  for  &  oew  triel, 

been  given  to  make  It.    HauaeD  was  in  default  or  for  an  appellate  court  In  reTieniag  a  judg- 

for  mar^ns  on  the  purchase  of  Uay  wheal,  Enent,  to  permit  the  partv  Id  whoae  favor  a 

the  price  of  the  article  had  fallen  verj  ereally,  Terdict  or  Jud|:iacDt  has  been  returned  or  en- 

and  on  April  SB,  1669,  Bojd  ft  Bro.  bad  the  tered  to  avoid  the  graming  of  a  new  trial  on 

right  to  close  out  the  contract.  account  of  error  affecting  onl;  a  part  thereof. 

The  Instruction  assumes  that  Boyd  A  Bro.  by  entering  a  remittitur  as  to  such  erroneoui 

and  Hansen  were  so  ailuated  with  reference  to  part,  wbeu  the  court  caa  clearly  distinsulsb 

each  other— as  was  the  fact — that  power  could  and  separate  the  same,     Eotaigtbtrger  v  lUeh- 

havc  been  obtained  from  Hansen  lo  make  the  mond  8.  Min.  Co.  1S8  V.  8.  41  [ItQ:  889J.  and 

purchase  of  June  wheat,  if  he  bad  wifbed  to  cases  dted,  p.  68  [8981;  PhiUiai  <£   0.  Oomt. 

Kive  the  authority,  and  tbat  the  aulborit;  was  Co.   v.   Segmeur,   01  D.   B.  646.  656  [28:  S41, 

naked  for  and  was  not  given.     Under  suchcir-  8461. 

cnmstances,  we  are  of  opinion  tbat  the  unau-  Following  the  t>ractice  pursued  in  the  last 

tborized  voluntary  act  of  Boyd  &  Bro.  could  not  cited  case,  and  also  in  V/athington  (£  Q.  R.  Co.  v, 

be  said,  as  a  matter  of  law,  (o  liave  been  rati-  'Tobriner  ("  Wathiiiglon  A  O.  B.  Co.  v.  [412 

fled  by  Hansen  by  hia  mere  retenlion,  without  EaTmotTt  H7  D.   B.  671.  590  [87;  284,  291], 

complaint,  of  an  account  and  siatement  ren-  we  will  not  reverse  the  jud^ent  tielow,  if  iba 

dcred    to  him    "that    said  chance    had  been  defendanta  In  error  will  remit  the  excess  therein 

made,"  or,  lo  other  worda,  tbat  Boyd  &  Bro.  in  the  particulars  heretofore  Indicated,  that  is, 

had  made  a  new  purchase  for  bis  account  the  loss  on  the  purchase  and  sale  of  Ibe  June 

In   Mart/tall  County  Biiperi.  v.  Sthenic,  12  wheat  (|1,800),   tbe  commiBsion   charged   in 

U.   B.   6  Wall    772,  782  [18:  56S,   SS9],   this  that  transaction  ((601,  and   interest  on  those 

court  eaid;     "Batiflcation  may  be  by  eipress  items  from  June  8,   1880,   to  the  date  of  the 

consent,  or  by  acts  and  conduct  of  the  princi-  verdict. 

pal   incoosiatenl   with  any    other    hypothesis  Ordered,   that  iftht  d^tndant*  in  error  viiU 

than  tbRt  he  approved  and  Intended  to  adopt  within  a  reatonable    time  duriiiu  the  prettnt 

wbul  had  been  done  in  bis  name."    The  mere  term  of  thit  eowt  JU*  in  tht  eireuit  court  oftAt 

reteoLion  by  Hansen  of  a  report  that  an  unau-  United  Slata  for  the  diitrict  of  Minneeola  a 

t.horlzed  purchase  of  40,000  bushels  of  wheat  remiltilur  of  tueh  ezetm.  and  produce  and  ISt 

had  been  made  on  his  account  was  entirely  a  certified  com)  thereof  in  ihie  eoarl,  the  judff- 

consistent  with  tbe  hypothesis  tbat  be  did  not  ment,  lee*  the  amount  to  remiUed,  Kill  m  of- 

approve  and  did  not  intend  to  adopt  what  he  firmed;  bvi,   if  thit  i»  not  dona,  the  judgment 

had   previously  declined    to  authorize.     Tbe  wiU  be  reteried.     In  either  event  the  eott»  muit 

mere  silence  of  Hansen  was  certainly  not  neces-  be  paid  bg  defendant  in  «nw. 
BHrily  indicative  nf  an  intention  to  adopt  the 

41  l)unauthorizedactof  Boyd  A*Bro,,  end  it  Mr.  Jvttiee  Brewer,  not  bavine  heard  the 

was  therefore  InsufflHent  of  Itself  to  warrant  an  argument,  took  no  part  in  the  decision  of  tbU 

Instruction  that  tt  constituted  in  law  an  adop-  cause. 

tlon  of  such  act.     The  question  of  whether  the  

evidence  eslabllshed   ratiflcalion  should  have 

been  submitted  to  the  Jury.  UNITED  STATES,  Appt.. 

The  16th  assignment  of  error  covers  an  In  "- 

Btruction  to  the  jury  that  If  facts  and  circum-  JANE  Ii.    STANFORD,  Eiri.  of   ] 

stances  introduced  m  evidence  by  tbe  plaintiffs  Stanford,  Deceased. 
which  tended  to  show  tbat  the  order  for  the 

transfer  'of  May   wheat  to    June   wheat  was  iSee  S.  C  Eeporter-a  M.  ua^lSi.) 

given  In  connection  with  a  nuniher  of  other  Liability  of  ttoddiaider  of  Central  Paeifie  BaO. 

recited  fscia,  were  found  by  the  Jury  to  exist,  *            ,^  Cokpann.            ^ 

they  would  constitute  a  ratification.    In  view  '^  ' 

of  our  holding  with  reference  to  assignment  Astockholderof  theOentralPaclfloBiUlroadCoib 

No.  9,  It  will  be  unnecessary  to  review  this  fam  or  CBllfornla  is  not  liable  to  tbe  Cnitau 

last  sMlgnment.  ■         

We  find.  Iheiefoie,  that  there  is  error  In  the  saTK.-At  to  KaWKty  in  equity  of  the  KoeHhiMert 

record  solely  with  reference  to  the  instruction  ^  «"_,<!«fl«on  ■>/  ■"•  "^[T^  "V^r^*!^  '*  *** 

contained  in  the  9th  assignment  of  error,  thai  "S^ZlTX^^^^^^^^-  ZIS 

■/  ,..^_*«j_  «....«,.  «.«.....  f     _j  1 jt     ±     _   ,u  tnarte  inufd  after  ennm  oj  triauor  arose:  eMOoi 

if  cenaln  facta  were  fo^nd  by  the  jury,  be  «„«  tttruK  run*  pa,nM«  M  *«*.  June  tmS^- 

defendant  should  be  held  to  haveratifled  the  ne  noie  (o  Handley  v.  Btutz,  36- KT, 

purchase  on  April  39,  1888,  of  40,000  bushels  amIo  ftidivldwil  IloMHtv PT  AiAhaliUrt /or  eon. 

of  wheat   for  June   delivery.     The   question  poraU  dtfilf.  see  note  to  Hatch  v.  Dana,  St:  MS. 

tlisea  aa  to  tbe  proper  judgment  to  be  entered.  AitoHuhUUu  of  trvttea  of  manafattaring,  mfii- 

The  plaintiffs  below  recovered  Judgment  for  tng,  etc.,  corporttftont  or  onocfotli                    ~   " 

the  full  amount  of  their  claim.     The  June  Torn  itatiUe,  for  not  filivTeport,-t 

wheat  purchase  and  aale  were  distinct  and  sep-  '■  CurU".  *  11*8. 

arable  from  the  other  transactions  upon  which  indMdual  jiolXHtv  cf  totUtaiatn  for  oi..^.„ 

&  recovery  was  bad.     The  amount  of  loss  aria-  dsMs;  HotilltCv  eontraatual;  MniMllons;  repealt/ 

log  from  tbe  purcbaae  and  sale  of  this  wheat,  tuoiOt  (mporing  UabattK  damaoetfor  torU;  efitt 

Including  the  commission  charged  by  Bovd  A  of  tront/ar  of  iCoBk.'  durino  what  tfms  llobiUltf 

Bro.,  isclearlyascertainablefromlheevldence  *i;4s(j,'^i(Ipin«itiioa(iii(efnTariitioi>. 

contained   in   tbe   record,    while  the   Interest  where  the  Matute  provide*  tbat  Uie  proportloB 

thereon  embraced  in  the  Judgment  ft  matterof  of  the  stookbolder*!  Uabllltr  to  tbe  eorpoiatelD- 

l«l  U.S.  ,-            ,      '•' 
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Btatw,  In  pnportlOQ  to  ttw  flock  owned  and  beld 
br  blm.  for  the  prlBcIpal  and  lotnemof  boDd(i«- 
•dTadby  the  companr  from  ttwDDltedSHilM  un- 
der the  Pacific  Be  I  Iroed  acta  o(  Conrreakdnoe  tlie 
UaUlltr  depend!  upon  ttaoee  acta  rather  (ban  up- 
on the  Male  law,  end  br  tbsfn  the  railroad  oodph- 
nr  la  irlvro  all  the  rlirbta  and  prtrlleBca  or,  and 
made  gubjtct  to  the  Nrnie  termiand  oondltkxu  aa, 
the  Union  Faclflo  Ball  road  Com  panr.  and  tba  onlr 
teoarll;whlctiwMMlpul>ted  for  li  ■  Uen  b;  wif 
of  mortjrace  on  the  propertr  at  the  corporation, 
without  ImpoalDsanypeieonBl  Hablllt;  upon  the 
(tockbolderaior  anr  olalm  of  the  United  State*. 

[No.  isa] 

Arffutd  Janvary  tS,  £9,  1898.    Dteided  March 

t.IS96, 

APPEAL  from  a  decree  of  tlie  Ualted  Stoles 
Circuit  Court  of  Appeal!  for  tbe  Nfotb 
Circuit  nfOrmlaf!  tbe  decree  of  tbe  Dniicti 
States  Ctrruit  Court  dlBtutMiDj;  a  Buit  brought 
bj  Ibe  United  Sutea  againM  Jane  L.  Stanford, 
executrix  of  Lelacd  Stanford,  deceased,  to  et- 
tabllBh  a  claim  agattist  the  eitate  of  tbe  latC<  r 
as  ■  Btocliholder  in  the  Central  Paciflc  Rnil- 
Toad  CoiDpaiiy  for  moneys  due  the  Doited 
Slates  bj  reHSOD  of  an  oblipalion  of  Bald  com- 
paoT  to  pay  nnd  reimburse  to  tbe  Unilrd 
Siatps  the  rrlncipal  and  iutereet  of  certain 
bonds.  AJIinned. 
See  same  case  below.  70  Fed,  Rep.  846. 


ilmir*.  i.  m,  DIeklnaom,  ANiataat  At- 
lornej  G«nenil,and  Holmea  Coarmd.  Solicit- 
or Oeneral.  for  appellant. 

Mt4*r».  Joaapli  H.  Cboa>t«  and  SumeO  J. 
WiUon  tot  appellee. 

Jfr.  Juttiee  Hmrimn  dellterod  the  opinton  of 
the  court : 

The  United  Stalea  »Mki  b^  tbi*  auit  to  eitab- 
llBh  a  claim  agalnot  the  eetate  of  Leiand  Stan- 
ford tor  116,387,000. 

The  deceased  betd  and  owned  a  larn  num- 
ber of  the  ahare*  of  the  cnpital  atoci  of  tba 
Central  PaclBc  Railroad  CompaDT  of  Callfor^ 
nla,  and  tbe  Wesiern  Paciflc  Rattrvwd  Com- 
pany— corporallooB  that  were  organized  under 
tbe  lawB  of  California,  and  wblcb  Bubsequentlj 
were  conaolidated  and  became  the  Ceatral  Pa- 
cific Railroad  Company. 

Tboae  companies  receiTed  bondB  of  tbe 
United  Stales  that  were  issued  under  tbe  acta 
of  Congress  linowQ  as  tbe  Paciflc  Rallrond  acU 
in  aid  of  the  construction  of  a  railroad  and 
telegraph  line  extending  from  the  Mismuri 
riser  1o  the  Paciflc  ocean.  Tbe  present  de- 
mand of  the  government  arises  out  of  the  obli- 
gation whicb.lt  is  alleged,  rested  upon  tbe  com- 
panies receiving  such  bonds  to  pay  tbe  prin- 
cipal at  malurtly  and  to  reimburse  the  United 
Slates  for  all  interest  paid  thereon. 


debtednesi  ^liall  t>e  the  fame  as  the  proportion  of 
hia  shnm  lo  the  whole  number  of  sfaaros.  the  pnr- 
ment  bj-  him  of  bis  part  relieves  him  fram  tunbrr 
llabllilv.  Adklns  v.  Thornton.  IB  Gh.  BK;  Belcher 
T,  Wllcoi,  10  Ga.  8«;  Joofs  v.  Wlltbcr«er.  IS  Qa. 
StS:  Brsucb  v.  Baker.  SB  On.  SOS:  Crease  v.  Babcock, 
lO  Mel.  &23:  rmied  SMtee  v.  Knoi.  US  U.  B.  42S  iXi 

nej. 

Cp  to  this  limit  a  creditor  of  tho  corporation 
ma)'  enforce  bis  whole  dnlm  SRelnst  a  alnaio  stock- 
holder. Larrabee  t.  Baldwin,  BS  Cel.  lU;  Lane  v. 
HorrlB.  BGa.  US;  Lane  t.  Harris.  tS  Ga.21T:  Bank  of 
Foiisbkeepsle  v.  Ibboison.  f(  Wend.  OS;  Hatch  v. 
Rurroutrhe.  1  Woodi.  4Xh  Younjr  t.  IIOBPnlnum,  39 
Cat.  046;  San  Jo^  Sav.  Osiik  V.  Pharls.  M  OkX.  Mh 
HoTTOw  V.  San  FrancKCO  Bumr,  Cl.  M  Cal.FBB. 

v>  bere  a  bnnk's  charter  contained  ibis  pruvlso: 
"Providi-d  nliu  that  ibe  Blockbolders  In  tbls  cor. 
puratlOD  Bliall  belndlrldually  liable  to  ibc  iimouol 
of  :hetrMn('kfiiralliIel)Isot  Ibecon>omtiOTi,"— tbe 
BiucUlioldecv  are  each  Indlvlilually  liable  lo  par  lo 
the  crtdiUirf  of  Lbebank.  not  merclj-  the  balance 
unpaid  mum  sitbscrlpilons  for  stock,  but  also  to  the 
eiteol  of  Tbe  Domlnol  or  face  ralue  of  tbe  stock 
held  by  them,  for  debts  of  ilie  bnnk.  Boot  t.  Bln- 
nock.  120  IIU  3S0,  80  Am.  Bep.  UB. 

"A  liability  to  an  amount  equal  lo  their  stook"la 
grnerall]-  held  (o  render  etotkhoiders  liable  tor  a 
sum  equal  to  their  full  subdcrlpMon  nftcr  (he 
latter  has  t>eenp«ld,  sud  Is  equivalent  to  Ihepbram 
"to  double  the  amount  of  tbe  stock  held  by  them," 
wbloh  creates  a  llabQlty  for  twice  tbe  amount  of 
(he  BubscripUon.  Wheeler  v.  HlUar.eO  N.  T.  aSS; 
DnltedStatoT.  Co.r.UnltedBialceF.  InB.Co.18N. 
T.  1«;  Ohio  L.  Ins.  *  T,  Co,  t.  Merchants'  Ins.  ft  T. 
Co.llHumph,  l,B3Am.  I>ec.T42;Lewl8T.  St.Chsrlee 
Coiinlv.  B  Mo.  App.  Sffi;  Briirm  v.  Ponnlman.  8  Cow. 
m.  18  Am.  Dec.  4M;  Perry  v.  Turntr.  H  Mo.  41B: 
Uattbews  v.  Albert.  U  Ud.  fi^:  Norrls  v.  Johnson. 
U  Hd.  48G:  Bchrlcker  v.  KldlDES.  «S  Ua  KH:  Gay  v. 
Keys.  80  III.  lU. 

But  a  provlstoD  (or  Ilahlllty  "to  an  amount 
equal  to  the  amount  unpaid  on  tlie  stock"  Imposes 
no  (ibllKatlon  to  pay  beyond  par  value.  Palteivon 
V.  Lynde,  108  U.  8.  SU  CR:  £65);  Stepbeiu  T.  Fox,  BS 

7fiS 


N.  T.SIt:  Hills  V.  Btewan,  U  N.  T.  SM;  Brun<la«« 
T.  Honumental  Gold  A  8.  Hln.  Co.  IE  Or.  tSk  ladd 
V.Olrlwr(Bht.7()r.aa. 

In  some  iDstances  each  stockholder  U  madellabia 
for  all  detits  of  the  corporation.  PailersoD  v. 
WyomlSBlnr  Mfg.  Co.  «0  Pa.  UT;  Marsh  r.  Bur- 
ro ughe.  1  Woods.  483. 

The  usual  liability  of  Biockholdeis  imposed  by 
statute.  itIi.,  an  nti&olure  obli|i»tliin  to  pay,  la  |ren- 
erally  betd  to  lie  cuniiactual.  Lowry  v.  Inman,  4> 
N.  Y.  1%  Paine  v.  Etowan.  38  Conn.  GlSi  Bond  v 
Appleton.  B  Mass.  4T2.  G  Am.  Dec.  Ill;  Hutcbin*  T. 
New  England  Cnal  Miti.  Co.  I  Allen.  !M:  Grand 
Batiide  Pav.  Bank  v.  Warren,  ii  Mich.  UT:  HodirsoD 
V.  Oheever.S  M<i.  App.  3Z1;  HanvUle  v.  Bd^ar.  g  Uo. 
App.  X*:  Fre<'land  \.  UcCulloush.  1  Denlo.  414.  43 
Am.Dec.effi:  Aultman'a  Appeal.  W  Pa.  SOS:  Bu:k- 
ett'aHarbiiur  llnnk  v.Blake.  3Klab.Bq.ffiG:  Woods 
T.  WlckB.1LeB.  40. 

This  specks  of  liability  acoonilncly  tails  wltbln 
theprovislons  of  a  statute  flkJni  tbe  11ml tattoo  for 
actions  on  contracis.  Is  enforceable  only  In  a  court 
of  law,  and  ^enerallr  survives  avalnst  thepecronal 
representatives  of  a  decedent,  Howell  v.  Koberts. 
£B  Neb.  48S;  Coy  v.  Jones.  aONeb.  TGB.  10  L.  B.  A.  SU; 
Comlnir  V.  McCuliouffh.  1  N.  Y.  17,  IB  Am.  Dec  «; 
Queenan  v.  Palmer.  llJIll.  Bllh  Blofamond  v.  Irons, 
WV,B.Zt(3ty.  SMI.  IT  Am.  ft  Entr.  Corp.  Ois.  Tl: 
irons  V.  Manufacturers' Nat.  Bank.  H  Fed.  Hep. 
m;  Chase  t.  Lord.  77  S.  Y.  1;  llanvllle  v.  Bdnr, 
tupm;  Child  v.  ColBn.  17  Uasa.  B4:  Bipley  v.  Samp- 
son, 10  Pick.  8T1;  Dane  v.  Dane  Mfs.  Co.  It  Qiay. 
488:  Cummlnfm  V.  Wrlkbt,  U  Mo.  App.StS;  Doa- 
netly  v.  Hodmon,  IS  Mo,  App.  15. 

Where  the  liability  is  construed  ss  contrsotuaL 
statutes  ImpoelnK  It  cannot  be  repealed  to  tbe  detri- 
ment of  eilEtln(r  creditors.  Hathom  v.  Cklef,  IB 
U.  8. 1  WaU.  10  Il7:  TTB);  Ontrsl  Aurf.  ft  M.  Asu. 
V.  Alabama  Gold  L.  Ins.  Co.  70  Ala.  UO;  Provident 
Bav.InBLT.JacksonPlaneB.  ft  aBlnk.  GS  Mn.  GGI: 
Bt  Louis  B.  B.  Mfir.  Co.  v.  Harblne.  E  Mo.  App.  ISt: 
Omant  v.  Tan  Shaick.  M  Barb.  87;  Woodruff  v. 
Trapnall.  61  D.  8.  ID  How.  UO  OS:  383). 

The  stockholder's  liability  tot  -debts"  of  lbs 

corporation  Includes  a  claim  afslnst  It  for  damagss 

161  U.& 


ovGoi>^Ic 


DlimD  8TATBB  T.  Btamvobd. 


414,  413 


uine  th»  above  coiponiltoiis  were  oma\zeA. 
u  well  u  vhen  the;  receired  tbe  bonaiof  (be 
tJoited  Stales,  eacb  atockbolder  of  a  railroad 
corporatloD  was  It&ble,  in  proportion  to  tbe 
Btock  owned  and  beld  bj  blm.  for  iJI  of  lis 
debu  and  liablliUes,  aod,  contequently.  tbat 
the  estate  of  Stanford  fa  liable  to  tbe  United 
Slaies  In  proportion  to  the  stock  owned  and 
held  bj  bim  in  Ibe  corporations  named, 

TbeprlDclpnlcODteulionof  tbe  defi^ndsiil  is. 
tbal  the  question  of  tbe  Itabliitj  of  stuckbold- 
nrs  for  ibe  debia  and  obllgatioDs  of  companlea 
recelvicj^  boDdsof  the  United  States  under  tbe 
Pacific  Hiiilroatl  acta  doea  not  depend  upoD  tbe 
laws  of  California,  but  Is  governed  by  tbe  acta 
of  Congress  under  wblcb  such  bonds  were  is- 
sued; Ihnl  by  its  leeiBlation  In  aid  of  the  con- 
struction ot  tbe  Union  sod  Central  PaciQc  rail- 
roadti  CoDgress  inlended  to  defloe.  control,  and 
regulate  tbe  entire  relations  of  tbe  goveroment 
to  nil  of  tbe  companiei  receiving  Biibsiily  bonds 
witlinntrefereoce  to  the  laws  nf  any  state;  tbat 
tbose  companies  were  respectively  created  or 
adopted  aa  agencies  for  a  great  national  pur- 
pose, io  tbe  accotupiitbrneol  of  wbicb  they 
were  to  be  subject  to  Ibe  exclusive  cootrol  of 
tbe  genera]  government;  that  the  func'ioas. 
obligutloDS,  aDdliabiiilk'Sof  all  tbe  companies 


ptuticlpsting in  ibebonntyof  tbeUDi(ed8tatea 
were  to  be  equal  and  identical;  and  that  a*  to 
each  company  the  government  looked  to  U 
alone  for  tbe  performance  ot  all  thai  the  acta 
imposed  upon  it,  and  did  not  con  I  tm  pi  ate  Dor 
iQleod  tbat  there  should  be  any  individual  ll»- 
bility  ot  Btockbolders  In  respect  of  ibe  subald; 
bonds  issued  by  tbe  United  States. 

If  tbcee  acta  of  Congress  have  tbe  scope  and 
effect  attributed  to  them  by  tbe  defendant  tbe 
decree  may  be  affirmed  witliout  any  eipresaioii 
of  opinion  by  Ibis  court  upon  other  questions 
discussed  at  tbe  bar,  and  which,  if  considi-red, 
would  require  a  construction  of  the  laws  of 
California  relating  to  tbe  personal  Nubility  of 
stockholders  for  the  debts  of  railroad  corpoi» 

Was  it  part  of  the  contract  between  tlw 
United  Slates  and  thecorporatlonsreceivlngilt 
subsidy  bondK  tbat  tbe  'stockbolders  of  [415 
sucb  corporations,  respectively,  should  be  per- 
sonally liable  for  the  principal  and  interest  of 
those  bondsT  Or  did  tbe  United  Statics  make 
provision  in  the  acts  of  Congress  for  all  the  aa- 
curitj  Intended  to  be  taken  for  their  paymentf 
These  questions  cannot  by  answered  by  refer- 
ring to  any  one  section  of  either  act,  but  onlj 
by  examining  Ibe  provisions  of  all  of  tboae 
acts  in  tbr  licbt  of  tbe  circumslances  under 
wbicb  tbe  United  Slates  made  grnats  of  public 
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A  Iranefer  or  stook,  If  regular  and  tuna  Mo.  rr- 
.i.-ves  the  Iranslerrer  from  llabtltty  for  unpaid 
«ub»erlptioni.  Hudderefleld  Canal  Co.  v.  Buoklev. 
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Transferaof  stock  olthoutthe  required  rairis t  ra- 
tion, or  to  lrr«9poDBlhle  partln,  and  (bowlDcom. 
potent  lo  bold  iiook.  leare  Ihe  Eraniterier  silll 
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801:  Toiioey  v.  Bowen,  1  Bias.  Blr  Lane  v.  Harris,  Ifl 
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Iron  Works  Co.  25  W.  Va.  181:  Terry  r.  Aodersoo, 
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130;  Handy  v.  Draper,  89  N.  Y,  334:  New  England 
(kimmerolal  Bank  v.  Newport  Si  earn  Factory.  8B, 
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grapb  Hoe  from  the  HiMourl  river  to  Ibe  Pa- 

B7  the  Bcl  of  July  1,  18Ba,  enlflled  "An  Act 
to  Aid  in  the  Conslraction  of  a  Railroad  aod 
Telesrapb  Line  from  tbe  Sllasouri  River  to  the 
Pacific  Ocean,  and  to  Secure  to  the  Qovern- 
nenl  tbe  Use  of  the  Bame  for  Poita!,  Military, 
■nd  Other  Piirposea"  (12  Slat,  al  L.  4B9,chap. 
120),  the  UniOD  Pacific  Railroad  Company  was 
incorporated  with  power  to  lay  out,  locale, 
maintain,  and  enjoy  a  continuoui  railroad  and 
telegraph  from  a  named  point  in  what  was 
then  tbe  territory  of  Nebraska  to  the  weatern 
boundary  of  what  at  tliat  time  was  the  terri- 
tory of  Nevada. 

That  company  wai  giveo  the  right  of  way 
through  the  public  lands  for  the  construction 
of  its  railroad  and  telegraph  line  aswellas  tlie 
power  and  authority  to  take  from  those  lauds 
adjacent  to  the  line  of  the  road,  earth,  stone, 
■nd  timber,  and  other  materials  required  in 
the  work  of  construction,  and,  so  far  as  it  was 
necessary  to  do  so.  lo  occupy  tbe  public  lands 
for  stations,  buildings,  workshops,  and  depots, 
machine  shops,  switches,  side  tracks,  tumta- 
bies,  and  water  stations;  the  United  States  to 
eitloguliih  the  Indian  titles  lo  all  lands  falling 
under  the  operslinn  of  the  act  and  required  for 
the  right  of  way  and  grants  made.  "For  the 
purpose  of  aiding  in  tie  confilruclinn  of  said 
railroad  and  telegraph  line,  and  to  secure  Uie 
aafe  and  speedy  transportation  of  the  malls, 
troops,  munitions  of  war,  and  public  Btona," 
a  large  grant  of  lanrls  was  made,  for  which 
patents  were  directed  to  be  isHiied  as  each  40 
consecutive  miles  of  railroad  and  telegraph 
were  completed  and  equipped  in  all  respects 
SI  required,     gg  2.  8.  4. 

TheStli  eeclion  provided  that  for  Ihepurpnses 


/emilesof  railroad  and  telegraph,  Hhou}d 

issuelothecompanyboodsof  the  United  States. 
of  11,000  each,  payable  tn  thirty  years  after 
dale,  bearing  6  per  c;at  per  annum  intcreiit, 
to  the  amount  of  sixteen  of  said  bond*  per  mile 
for  such  section  of  40  miles;  and  "lotecurt  Ihe 
repayment  lo  the  United  Stales,  as  hereinafter 
provided,  of  tbe  amount  of  said  bond  so  issued 
and  delivered  lo  said  company,  loj^ther  wttb 
all  interest  thereon  which  shall  have  been  paid 
by  the  United  Slates,  the  issue  of  said  bonds 
and  delivery  to  tbe  company  shall  ipio  faeto 
eonntUuli  a  mortgagion Ihewlit^line of  therail 
rood  and  Ul^graph.  together  mth  IM  rotting 
ttoek,  fivturet,  and  proptrty  ofnery  kind  and 
tUieripticn,  and  in  conttderatioji  of  whielt  laid 
boTidt  may  b«  iirued;  imd  on  the  refusal  or  fail- 
ure of  said  company  lo  redeem  said  bonds,  or 
Any  part  of  them,  when  required  m  to  do  by 
tiie  Secretary  of  tbe  Treasury,  in  accordance 
with  Ihe  provi^oDs  of  Ible  act.  tA«  taid  road, 
viih  alt  the  right),  funeliont,  immunitiet,  and 
appurtenriJiCfl  thereunto  btiotiging,  and  abto  all 
lands  granted  to  Qa  taid  eompanj/  hji  the  United 
Stala.  tahich.  at  the  time  of  taut  d^aull  ihaU 
remain  in  the  otcTtenhip  of  taid  company,  mag 
be  taken  poueetion  of  by  t!ie  Seorttary  ^  the 
Treatury  forthtvM  and  henefx  tf  (A*  UviUtd 


I  condition  that  said  company  ^all  paj  tald 
bonds  at  maturity,  aud  shall  keep  said  railroad 
and  telegraph  line  In  repair  and  use,  and  shall 
at  all  times  transmit  despatches  over  said  tele- 
graph line,  and  transport  maila,  troopa,  and 
munitioni  of  war.  supplies,  nnd  public  slorea 
upon  said  railroad  for  the  government  when- 
ever required  to  do  so  by  any  department 
thereof;  and  thai  the  government  shall  at  all 
times  have  the  preference  in  tbe  use  of  tha 
same  tor  all  the  purposes  aforesaid  (at  fair  and 
reasonable  rates  of  compensation,  not  to  ex- 
ceed the  amounts  paid  by  private  parties  for 
the  same  kind  of  aervice);  and  ni'  eompeneatum 
for  tervieei  rendered  for  the  ginernnitnt  tluxU  be 
applied  to  the  payment  oftaid  bonde  and  inter- 
ett  until  the  ulmie  amount  u  fully  paid."  The 
company  was  entitled  lo  pa^  ^ihe  United  [417 
Stales,  wholly  or  in  part,  in  Ihe  same  or  olher 
bonds,  Treasury  notes  or  other  evidences  of 
dehi  against  the  United  Stales,  to  be  allowed 
at  par;  and  after  the  road  was  completed,  tin- 
U'l  the  be:ilt  and  inlereit  mere  paid,  at  leatt  S 
per  cent  of  the  net  earningt  nf  laid  road  aere  re- 
quired to  be  annually  applied  to  the  payment 
thereof  .     %  6. 

The  company  was  required  to  file  its  assent 
to  tbe  act  in  ihe  Department  of  the  Interior 
within  one  ve:ir  after  its  passage,  and  It  was 
sIlOKcd  until  tlie  1st  day  of  July.  1874,  lo  com- 
plele  its  rallrrmd  nnd  lelcgraph  through  the 
territories  of  Ihe  United  Stiites  to  the  western 
liounilHry  of  the  territory  of  Nevada,  "there 
lo  meet  and  eonneet  teith  Ihe  line  of  Ibe  Central 
Pa<:illc    Railroad    Company    of   California." 

SS'.B. 

Tbe  9lh  section  authorized  the  Leaven- 
worth, Pawnee,  &  Western  Itnitroail  Company 
of  Knnsas  to  construct  a  railroad  and  tcli^rapb 
line  from  the  MiKsouri  river,  at  the  mouth  of 
the  Kansas  river,  "upon  the  same  terms  and 
conditions  in  all  respects"  as  were  provided  in 
tbe  act  for  thecnnstruclionof  the  railroad  and 
telecraph  line  first  mentioned,  and  to  meet 
and  connect  with  the  same  at  the  meridian  of 
longitude  named;  Ihe  route  In  Kansan,  west  of 
tbe  meridian  of  Fori  Riley,  10  the  afore- 
said point,  on  the  lOOtb  meridian  of  longi- 
tude, to  be  subject  to  the  approval  of  ihu 
President  of  the  United  Stales,  and  lo  be  de- 
termined by  him  on  actual  survey.  By  the 
nnme  section  it  was  dcctareii  Ihnl  "the  Central 
Pacific  Railroad  Company  of  California,  a 
corporation  existing  under  the  laws  of  the 
state  of  Calirornla,  are  hereby  anthorized  to 
construct  a  railroad  and  telegraph  line  from 
tbe  Pacific  coast,  at  or  near  Sao  Francisco,  or 
tlie  navigable  waters  of  the  Sncramento  river, 
lo  the  easleru  bouudarr  of  California,  upon 
the  tame  termt  and  conation*,  in  aU  retpeet*,  as 
are  contained  In  this  act  fur  the  construclion 
of  said  railroad  and  telegraph  line  first  men- 
tioned, and  to  meet  and  connect  with  the  first- 
mentioned  railroad  and  telegraph  line  on  Uis 
eaatem  twundary  of  California.  Bach  of  said 
companies  shall  file  their  acceptance  of  the 
conditions  of  this  act  In  tbe  Department  of  ths 
Interior  wiihln  six  months  after  the  passage 
of  this  act." 

<The  lOib  section  provided  that  the  [418 
companycbarteredby  the  stateof  Kansas  ahould 
complete  100  miles  of  ils  road,  commencing  at 
the  mouth  of  tbe  Kansas  river,  within  two  yeui 
181  U.  8. 
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after  flling  Its  mmdI  to  th«  conditions  of  the 
act,  and  100  milea  per  year  tbereaf  ter  UDtll  ibe 
vlinle  was  completed;  and  tbc  Central  Pacific 
Biillroad  Company  of  Cslifornla  should  com- 
plete 60  miles  of  Its  road  wllhin  two  Tears 
after  flllnE  its  assent  to  the  prorlslons  of  the 
act,  and  50  miles  per  year  thertfafler  until  the 
whole  was  completed;  and  ''after  completing 
their  roads.  Tespeclively,  said  companies,  or 
either  of  them,  may  unite  upon  egwil  («nn» 
with  the  flrst-nnmed  compaay  Id  constructing 
so  much  of  Bald  railroad  and  telegraph  line 
and  branch  railroads  and  telegraph  lines  In 
this  act  hereinafter  mentioned,  through  tht  tor- 
ritoriu  from  tht  tlatt  of  CcUifirrnia  to  the  Mi*- 
lovri  riter,  as  shall  then  remain  to  be  con- 
structed, on  th«  MOM  tertnj  and  Mndilumt  as 
Erovideil  in  Ihis  act  in  relaiiou  to  (be  said 
FqIoq  Pacific  Jtntlroad  Company."  And  Ihe 
Central  Pacific  llallroad  Conipany  of  Califor- 
nia, after  completing  Its  road  across  that  stale, 
was  aulbiirtxi'ii  'to  continue  the  conainiction 
of  said  railroad  and  lelei^rapb  through  iht  ter- 
rtloria  of  tht  Untied  SlaUt  to  lh»  Muaouri 
Titer,  Including  the  branch  roadn  speciQed  In 
this  act.  upiin  the  routes  hereinbefore  and 
berelonfter  indicated,  on  Ibe  terms  and  condi- 
tions provided  In  this  act  In  relation  lo  iliR 
Bald  Union  Padtlc  llallroad  Company,  until 
said  roads  shall  meet  and  connect,  and  ths 
alioU  of  laid  rnilroad  and  braneJiei  and  Uk- 
graph  u  eompltttd." 

By  the  12tb  »^llon  It  was  declared  that  the 
"Iraclc  upiin  the  entire  line  of  railroad  and 
hrancbe*  *haU  be  of  uniform  teidth.  to  be  de- 
termined by  the  President  of  Ihe  Unlied 
States,  so  that,  when  compleli'd,  cars  enn  be 
run  from  the  Mittouri  rivtr  lo  the  Piicijie  eoatl; 
the  grades  and  curves  shall  not  exceed  the 
maximum  arades  and  curves  of  the  Baltimore 
&  Ohio  RHltroaditbe  whole  tineot  said  rail- 
road and  branches  and  telegraph  shall  be  op- 
erated and  U"ed  for  all  purpceea  of  communi- 
cation, travel,  and  transportation  so  far  as  the 
public  and  goveromeDt  are  concerned,  m  one 
eonyeettd,  fntiniuiut  lint.  .  .  ." 
410]  *TlieISthseclion  cave  to  any  other  rall- 
rqail  ci'mpauy  tlien  or  tbereiiFtcr  inr.i<rporated 
Ihe  riglitlo  connect  with  IburuHdaml  branches 
provided  for  by  Ihe  act,  at  such  places  and 
upon  such  Just  and  equliable  terms  an  the 
President  of  Ihe  Unlied  Siulesshouldpreiieri be. 
All  of  Ibe  rntlrosd  companies  named  In  the 
act.  and  assenting  iherelo,  or  any  two  or  more 
of  them,  were  aulli<)rized  to  form  themselves 
Into  one  consolidated  company;  notice  of  such 
consolldnlion  to  be  in  wrlling,  to  be  filed  in 
the  Deparlment  of  the  Interior,  and  the  con- 
solidated company  to  proceed  to  construct  Ihe 
railroad,  brancties.  and  telegraph  line,  upon 
Ihe  ternu  and  condition*  provided  in  the  acL 

gie. 

The  ITIh  section  provided:  "That  In  case 
nld  company  or  eompaniti  shall  fail  to  com- 
ply with  the  lerms  and  conditions  of  this  act, 
by  not  completing  said  railroad  and  telegraph 
and  branches  within  a  reasonable  time,  or  by 
I,  but 
I  unreasonable 
thne,  to  remain  unfinished,  or  out  of  repair, 
and  UDflt  for  use,  Congress  may  pass  any  act 
to  Insure  the  speedy  completion  of  said  road 
and  branchea,  or  put  the  same  in  repair  and 
lU  U.S. 


bae,  and  may  direct  the  Income  of  aald  rail- 
road and  telegraph  line  to  be  thereafter  de- 
voted to  the  uieofthe  United  State*,  to  repar 
all  such  eipendltures  caused  by  the  default 
and  neglect  of  said  company  or  companlea: 
Provided,  That  If  said  roads  are  not  completed, 
so  as  to  form  a  eoTUinuoui  lint  of  raUrond, , 
readg  for  um,  from  Ihe  Mittouri  river  lo  Iht' 
nav^tMe  valeri  of  Ihe  Sacramento  riter,  t'» 
Galiforma,  by  the  1st  day  of  July,  1876,  lA» 
ahoie  ofaU  of  iaid  rnilroad*  txlon  menlloned 
and  to  be  constructed  under  the  provisions  of 
this  act,  together  with  all  their  furnlahinn, 
flxturei.  rolling  stock,  machine  shops,  landa, 
tenements,  and  hereditaments,  and  property 
of  every  kind  and  character,  thall  be  foifeHtd 
l^nnd^  Cirken  pot*et*ionqf  b]/  Ihe  United  Ulatei! 
Pmeidtd.  That  of  the  bonds  of  the  United 
States  In  this  act  provided  lo  be  delivered  for 
any  and  all  partaot  the  roads  to  he  constructed 
east  of  Ihe  100th  meridian  of  west  longltoda 
from  areciiwich.  and  for  any  part  of  the  road 
westofthewest  footoftheSierraNevadaMoun- 
lains,  there  'shall  be  reserved  of  each  [420 
part  and  Instalment  25  per  cent,  to  be  and  rw- 
main  in  the  United  SUtten  Treanursundeliterad, 
until  said  roads  anif  aU  part*  thereof  prmyidea 
for  in  Ihieaet  art  entirely  eompteted;  and  of  all 
the  bonds  provided  to  twdelivered  for  the  aald 
road,  between  the  two  points  aforesaid,  there 
shall  be  reserved  out  of  each  Instalment  IS  per 
cent,  to  be  and  to  remain  in  th«  Treamrjf 
until  the  whole  of  the  road  provided  for  In 
this  act  la  fully  completed:  and  If  the  said  road 
or  any  part  thereof  shall  fall  of  completion  at 
the  tisie  limited  therefor  in  this  act,  then  and 
in  that  case  tbe  said  part  of  said  bonds  so  ra- 
served  ebnll  be  forfeited  to  tbe  United  States. " 
By  the  IBihsectlonitwaadeclared:  "When- 
ever It  api^ears  that  the  net  earnings  of  Uia 
entire  road  and  telegraph.  Including  tbe  amount 
allowed  for  services  rendered  for  tbe  United 
States,  after  deducting  all  eipenditurea.  In- 
cluding repairs  and  the  furnishing,  runatnc, 
and  managing  of  said  road,  shall  exceed  10 
per  cent  upon  Its  costs,  exclusive  of  tbe  9 
per  cent,  to  be  paid  to  tbe  United  StalM^ 
Congreti  may  reduce  the  rales  of  fam  tbermn 
it  unreasonHbie  in  amount,  and  may  fix  and  <•• 
lablisli  the  same  tty  taw.  And  tbe  better  to 
accomplish  the  object  of  this  act.  namely,  to 
promote  the  public  interest  and  welfare  by  tha 
construction  of  said  railroad  and  telegraph 
line,  and  keeping  tbe  same  in  working  order, 
and  to  secure  to  the  government  at  all  timet 
(but  particularly  In  time  of  war)  the  use  and 
beneflts  of  tbe  same  for  postal,  military,  and 


panics  named  herein,  add  to,  alter,  amend,  or 
repeal  this  act." 

The  several  railroad  companies  named  were 
authorized  to  enter  Into  an  arrangement  with 
the  Pacific  Telegraph  Company,  the  Overland 
Telegraph  Company,  and  tbe  California  Btat* 
Telegraph  Company,  "so  that  the  preaent  Itna 
of  telegraph  tietween  the  Miteomi  riwr  wsd 
San  Ffandiao  mar  be  moved  upon  or  ahng 
tbe  line  of  said  railroad  and  branchea  as  fast  m 
said  roads  and  branches  are  built;  and  If  tald 
arrangement  be  entered  Into  and  tbe  transfor 
of  said  telegraph  line  be  made  In  accordancs 
therewith  to  the  line  of  said 'railroad  and[421 
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bnuchea,  inch  trancfer  >ha1l,  for  all  purposes 
of  iblB  ut,  bo  held  and  coDildered  a  fulBlment 
OD  tbe  part  of  aaid  railroad  companies  of  Ihe 
provUioDS  of  this  act  in  regard  lo  tbe  construc- 
tion of  said  line  of  telegrapb.  And,  in  case  of 
dlsaereement  said  telegraph  companies  are  au- 
thnrized  to  remove  Ibeir  line  of  telegraph 
along  and  upon  tbe  line  of  railroad  herein  con- 
templated without  prejudice  to  tbe  rigbU  of 
the  railroad  companies  nami-d  herein."  g  IB. 
The  act  of  1663  vaa  ameadcil  In  many  par- 
ticulars by  the  act  of  July  2. 1864.     1)1  Sial.  at 


and  of  Qling  tbe  map  of  tbe  same,  and  the 
time  for  tbe  completion  of  that  part  of  tbe 
railroads  required  by  tbe  terms  of  i-M  act  of 
eacb  company,  was  extended  one  jear  from 
the  time  designated  in  the  act  of  lS6:i:  and  the 
Central  Pacific  Railroad  Corapiiny  of  Califor- 
nia was  required  to  complete  3S  miles  of  its 
road  "In  each  year  thereufter,  and  the  whole 

10  the  state  line  within  four  years,  and  lliat 
only  one  bait  of  tbe  compensation  for  services 
rendered  for  the  governuieat  bsiaid  ivimpanie* 
■ball  be  required  to  be  applied  to  the  payment 
of  the  bonds  issued  by  the  government  In  aid 
of  the  construction  of  said  mads."    6  3. 

Tbe  proviao  lo  secliim  4  of  tbe  orlglotl  act 
was  modified  ao  that  the  president  of  the 
United  Stntes  was  aulborinetl  to  appoint /or 
»ith  oftlie  road*  three  commissioners,  as  pro- 
vider! for  in  tbe  original  act;  ftnd  "the  verlGeil 
slalcmcDt  of  the  president  of  tbe  Califomla 
compiiny,  required  bj  said  §  4,  shall  be  filed 
in  the  office  of  the  United  States  survevor  gen- 
eral for  the  state  of  California,  insteaa  of  be- 
ing presented  lo  tbe  President  of  tbe  United 
Stales;  and  the  said  surveyor  general  shall 
thereupon  notify  the  said  commissIriDers  of  Ihe 
flllog  of  such  statement,  and  tbe  gaid  commla- 
■ioners  shall  thereupon  proceed  lo  examine  tbe 
portion  of  said  railroad  and  telegraph  line  so 
completed,  and  malte  their  report  thereon  to 
the  Preddent  of  tbe  United  Slates,  as  provided 
bj  tbe  act  of  wliicb  ibl*  is  amendatory.  Azd 
■ucb  statement  may  be  Bled,  and  such  railroad 
and  telegraph  line  be  examined  and  reported 
on.  by  the  said  com  mission  era.  aTuf  Ihe  rtqvi- 
^Oliii^  amount  of  iondi'may  be  ittuid  and  Ihe 
lands  appertaining  thereto  maybe  set  apart, 
located,  entered,  and  patented,  as  provided  in 
tbla  act  and  tbe  act  to  which  Ibis  is  ameoda- 
tory,  upon  the  construction  by  said  railroad 
compnny  of  Califuruia  of  any  portion  of  ool 
less  ibno  20  cnosecutlve  miles  of  tbeir  said 
railroad  and  telegraph  line,  upon  tbeceriiflcate 
of  said  commissioners  that  such  portion  Is 
completed  m  required  by  the  act  to  which  this 

11  amendatory."    g  6. 

Ho  much  of  g  17  of  the  act  of  1863  as  pro- 
Tldrd  for  a  reeervsilon  by  the  government  of 
%  portion  of  the  bonds  lo  be  issued  to  aid  in 
the  construclloD  of  the  said  railroads  waa  re- 
pealed ;  and  it  was  provided  that  the  failure  of 
any  one  company  lo  comply  fully  with  the 
conditions  and  requirements  of  that  act,  and 
Uio  act  of  which  it  was  ameadatory,  should  not 
work  a  forfeiture  of  the  rights,  privileges,  or 
franchlseaof  any  other  company  or  companlea 
tbat  should  have  complied  with  the  aame. 

To  enable  any  oaa  at  tbt  corporftttou  to 


make  convenient  and  necessary  coDoectloiM 
wllb  other  roads,  it  was  authorized  to  eetablilb 
and  maintain  alt  necessary  ferries  upon  and 
across  all  rivers  which  its  road  might  pass  In 
its  courae;  and  authority  was  given  each  cor- 
poration to  conslrucl  over  all  rivers  for  Uu 
convenience  of  such  road  bridges  having  su-V 
sble  and  proper  draws  for  the  passage  of 
ileamboals. 

The  10th  section  provided  "thagSofsaid 
act  be  so  modified  and  amended  tbal  the  Union 
Pacific  Railroad  Company,  the  Central  Paciflc 
Railroad  Comiiany.  and  any  other  company 
authorized  lo pnrlieipaU  in  tAg  coiirtiadion  of 
taid  road,  may,  on  llie  completion  of  nich  sec- 
lion  of  said  rood,  as  provided  lolhisact  nod  the 
act  to  which  this  Is  an  amendment,  Issue  Iheir 
flrst-mfirlgsge  bonds  on  their  respective  rail- 
road and  telegraph  lines  to  an  auii>UDt  not  ei- 
ceediog  the  amount  ol  the  bonds  of  tbe  United 
States,  and  of  even  tenor  and  date,  lime  of 
maturity,  rate  and  character  of  interest  with 
the  bonds  authorised  lu  be  iKiied  to  s:iid  rail 
rnml  compnnicH  respectively.  .\nd  tbe  lien  of 
the  United  Slates  bocd:<  xhnll  be  auliordlnalc 
to  that  of  the  bonds  of  any  or  eiilier  of  mini 
companies  hereby  aulli<irizcil  to  be  ii^siied  on 
their  respective  'roRds,  proprriy.  and  [423 
equipments,  except  as  to  the  provisions  ut  iLe 
6th  section  of  ilie  act  lo  which  iliis  act  is  an 
amendment,  rtialing  to  tbe  trausmisslon  of 
despatches  and  ilie  trnn=prirIatioa  of  malls, 
troops,  munitions  of  war,  m|iplle>i,  and  public 
stores  for  the  government  of  tbe  United 
States.  And  said  section  is  further  amended 
by  striking  out  tbe  word  'forty.'  and  inserting 
In  lieu  thereof  the  words  'on  euch  and  every 
section  of  not  less  tiian  twenty.'" 

By  the  4th  section  it  was  declared  that  "If 
any  of  the  railroad  companies  entitled  to  bonda 
of  the  United  Stales,  or  to  issue  tbeir  flrst- 
mortgage  bond.><  herein  provided  for.  has.  at  tho 
time  of  the  approviLl  of  ibis  net,  i->sue<l.  or  shall 
thereafter  Issue,  any  of  its  own  bouds  or 
securities  In  such  form  or  manner  as  in  law  or 
equity  to  entitle  tbe  same  to  ])rioriiy  of  pref- 
erence of  payment  to  the  «tiid  guaranteed 
bonils  or  said  Brsl-mortgnge  bonds,  the  amount 
of  such  corporate  bonds  outsinoding  and  un- 
satisfied or  uncanceled  shall  be  deducted 
from  the  aoionnt  of  such  government  and 
flral-mortcsge  bonds  which  the  company  may 
be  entitled  to  receive  and  issue;  and  such  an 
amount  only  of  such  government  bonds  and 
such  flrat-mortgase  bonds  shall  be  grimed  or 
[>ermltted,  as,  added  to  such  outstaoding,  un- 
satisfied, or  uncanceled  bonds  of  the  company, 
shall  make  up  the  whole  amount  per  mile 
to  which  the  company  would  utberwise  have 
been  entitled.  .  .  .  Protided.  aUo.  That  do 
land  granted  by  this  act  shall  be  conveyed  to 
any  party  or  pnrties,  and  no  bonds  shall  be 
issued  to  any  company  or  companies,  party  or 
psrties,  on  account  of  any  road,  or  part  ther«- 
of,  made  prior  to  the  passage  of  Ihe  act  lo 
which  this  act  is  an  amendment,  or  mode  sub- 
sequent thereto,  under  the  provisions  of  any 
act  or  acts  other  than  this  act  and  the  tSA 
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DOW  known  as  the  Union  PoclBc  Railroad 
Company,  Eastern  Diviaion,  ahould  build  tbe 
161  D.  %. 


ovGoi>^Ic 


tlNITKD  STATBB  V.  STkXWOHa. 


nllioad  fron  Ibe  mouth  of  Kftntu  river,  hj 
tfa«  war  of  Lekveti  worth,  nr,  tf  tb at  be  not 
deemra  tbebeM  route,  tbea  It  fhonld.  wllhin 
two  yeafi.bulldarallroad  from  the  city  of  Lea*- 
eowoiib  to  unite  with  the  mMU  stem  at  or  neai 
4S4]  the  city 'of  Lawrence;  but  to  aid  In  the 
cnnitructiOD  of  Mfd  branch  the  company  wu 
10  receive  nn  bonds.  Ami  If  the  Union  Pad&c 
IlHllroiid  Company  should  not  Ije  proceeding 
In  frond  faitb  to  build  Ita  railroad  tbroueb  the 
letrllorloa.wben  the  JjCBTenwortb.  Pawnee,  & 
Weslern  Ballrnad  Company,  or  the  Union 
Pmiific  Railroad  Company,  Eaalern  Division, 
tlinll  have  completed  ita  road  10  the  lOOib 
degree  of  ton^tude,  Iben  the  Is st  named  com- 
pany may  proceml  to  make  said  roaii  west- 
ward "UDtil  It  meets  and  roonecis  with  the 
Central  PaclSc  Railroad  Company  on  the 
same  line," 

The  IStb  wetlon  required  the  several  com- 
paniea  authorized  to  conMruct  the  aforemtd 
roads  to  operate  and  use  said  roads  aud  tele- 
graph for  all  purposes  of  communication, 
travel,  and  I  ran  sports  lion,  so  far  as  the  puhllc 
and  EOveromeiil  were  rnnperned,  "a»  on€  eon- 
linumii  line:  and  In  auch  operation  and  use  10 
afford  and  secure  to  each  equal  advnuta^s  and 
facilities  M  to  rates,  time,  and  transportation, 
without  any  discrlmioatlon  of  anj  kind  In 
favor  of  the  road  or  biislnesa  of  either  or  any 
of  said  companies,  or  adverse  to  the  roail  or 
business  of  any  or  either  of  the  others." 

Any  two  or  more  of  the  companies  author 
Ized  to  participate  In  the  beneOts  of  the  net 
were  aulborlzcd,  at  any  time,  to  unite  and 
consolidate  their  organizations  "upon  such 
terms  and  condllinns  and  In  such  manner  as 
they  may  agree  upon,  and  as  shall  not  be  In- 
compatible with  this  act  or  the  laws  of  the 
atates  In  which  the  roads  of  such  companies 
may  be."  and  tbereupon^such  origan ization, 
formed  and  consolldalrd.  "shnll  succeed  I.. 
posaefls,   and  be  entitled   to  receive  from  the 

EDvernment  of  ibe  United  Staips  all  and ni 
ir  tAt  grant*,  beitfUU.  immvniliit,  guarai. 
aeli,  (ifHJ  Ifiingt  to  be  done  and  petfi/rmed,  and 
be  labJKt  lo  ths  tame  Urmi,  eondilioru.  rtftrie- 
tioTu,  iin(fr«7uir«ra<n(s  which  said  companies, 
respectively,  at  the  time  of  such  consnlldalion, 
are  or  may  be  entitled  or  subject  to  under  this 
act.  in  place  and  substitution  of  said  com- 
panies BO  consolidated  respectively."    g  16, 

All  the  provisions  of  this  set  10  far  as  ap- 
plicable, relating  or  in  any  manner  apperlaln- 
ine  to  the  companies  so  consnlldated,  or  either 
4  20]  I  hereof,  were  to  apply  to  [lie'consolldn  ri;d 
organization.  And  IF,  upon  the  completioD 
by  the  consolidated  oivaniutlon  of  the  roads, 
or  either  of  Ihem,  of  the  companies  con^oll- 
daled,  any  other  of  the  road  or  roads  of  either 
oF  Ihe  other  companies  authorized  snd  form- 
log,  or  lalended  or  necessary  to  form,  a  por- 
tion of  "a  epnilnuous  line"  from  ench  of  the 
several  deafirnaled  points  on  the  Missouri 
river  to  the  PaclQc  coast  shall  not  have  con- 
structed the  numljer  of  miles  of  Its  road 
within  the  lime  required,  the  consolidated 
organlzalioo  was  authorized  "lo  continue  the 
construction  of  lis  rood  and  telegraph  in  Ibe 
general  direction  and  route  upon  which  such 
Incomplete  or  uncoDStructed  road  is  hereinbe- 
fore autborlud  to  be  built,  until  such  con- 
ilnuatioD  of  the  road  of  auch  consolidated 
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organiulton  shall  reach  the  oooetnicled  roftd 
and  telesrapb  of  salit  other  company  and  at 
such  point  to  connect  and  unite  therewith; 
and  for  and  inaid  thereof  thesaidoonaolidalad 
organtiation  may  do  and  perform.  In  reference 
to  such  portion  of  road  and  telegraph  as  shall 
so  be  in  continuation  of  Ita  constructed  road 
and  telegraph,  and  to  the  construction  and 
equipment  ibereoF,  all  and  singular  the  several 
acts  and  things  provided, authorized, or  granted 
to  l>e  done  by  the  company  authorized  to  con- 
struct and  equip  the  same,"  and  shall  bo 
eoikled  to  "amilar  and  like  granU.  benafUt, 
immvnilia.  guaraWie*.  aete,  ahd  fhingt  10  Im 
done  and  performed  by  the  government  of  the 
United  Stales,  by  the  President  of  the  United 
States,  or  the  Becretarles  of  the  Treasury  and 
Interior,  and  by  commlsslonem  in  reference  to 
such  company,  and  to  such  portion  of  the 
road  herelnltefora  authorized  tolieconsinicled 
by  I1,  and  vfxm  lAt  like  and  liinitar  Itn.-it  and 
tonditioriM,  as  far  as  the  same  are  applicable 
thereto.  ,    .     And  In  case  any  companj 

authorized  thereto  ahall  not  enter  Into  any 
consolidated  organization,  such  company, 
upon  the  completion  or  the  road  as  hereinlM- 
(ore  provided,  shall  be  entitled  to,  and  U 
hereby  authorized  to.  continue  and  eitend 
the  Fame  under  Ibe  circumstnncet,  and  in  an- 
corilance  with  the  provihions  in  this  section, 
andtohaveaUUte  benefit*  lAereof,  atfu  tlyand  com- 
plttely  at  are  hereia  provided,  touihlugsuch  con- 
solidated organization.  And  In  case  more  than 
one  such  consolidated  orgnniznllon  shnll  be 
■made,  pursuant  lo  this  act,  the  terms  [426 
and  conditions  of  Ihlsact,  hereinbefore  rtciled 
as  to  one,  shall  apply  in  like  manner,  force, 
and  efFect  10  the  other:  Provided,  hairever. 
That  rights  and  interests  at  any  lime  acquired 
by  one  such  consolidaled  organization  shall  not 
be  Impaired  by  another  thereof."  It  was  further 
provided  that  "should  the  Central  PaclHc 
Railroad  Company  of  California  complete 
their  line  to  the  eastern  line  of  the  niate  of 
Cidifnrnia,  before  the  line  of  the  Cnloa 
Pacific  Railroad  Company  sbati  have  been 
eiiended  wi-stward  so  la  to  meet  the  line  of 
said  first-named  company,  said  flrst-named 
oompsny  may  eitend  their  line  of  roaU  east- 
ward  ISO  mllps  on  the  eetnhlinlied  route,  so  aa 
to  meet  and  connect  with  the  line  of  Ibe  Union 
Pacific  road,  complying  in  all  resptcts  with 
the  provisions  and  resltictions  of  this  act  oa  to 
said  Unino  Pacific  road,  and  upon  doing  so 
shall  enjny  ail  lh£  righU,  pritilege*.  and  bm(flt* 
cou/erred  by  tliii  act  on  laid  Onion  Paeifie  BaO- 
road  Ocmpnny."    g  16. 

By  a  Biibstqucnt  act,  approved  March  S, 
186^,  the  10th  section  of  Ihe  art  of  IHSl  was 
so  amended  as  to  allow  the  Central  Pacific 
Railroad  Company,  and  Ihe  Western  Pacific 
Railroad  Company  of  California,  the  Union 
Pacific  Rnjiroad  Company,  the  Union  PaciOo 
Railroad  Company,  Eastern  Division,  and  all 
other  companies  provided  for  in  the  above 
~  I,  U)  issue  [heir  6  per  cent  thirty  years' 
inds,  to  Ibeeitent  of  100  miles  in  advanc* 

a  continuous,  completed  line  of  cooitrae- 
tlon;  further,  that  "the  assignment  made  hf 
the  Central  Pacific  Railroad  Company  of 
California  to  the  Weslern  Pacific  Railroad 
Company  of  said  slate,  of  the  right  lo  oon- 
—  A  all  that  portion  of  aald  nUtoad  and 
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meiito, 

GompaD;,  "wlih  all  ifi^  priviltga  and  btnejil* 
at  the  Bevenil  scU  of  Conrresa  releliug  theretii 
Md  subject  to  all  the  conditions  thereof."  13 
Btat.  at  L.  604.  cb&p.  88. 

From  Ibis  revlev  of  the  lefclalntlon  of  Con 
grwB  it  appeara  that  the  acts  of  1662.  1804, 
•od  1865  all  relate  to  theaame  general  lubjecl: 
and,  Rhea  examined  for  the  purpose  of  ascer 
tnlnlnt;  the  object  of  Coagreu  luptotlngthein, 
437]  they  'should  be  regarded  aa  one  enacl- 
menl.  What  thai  object  wa«  is  no  longer  a  iub- 
ject  of  inqulrv  in  this  court.  In  United  State* 
T.  Union  P.  R.  Co.  91  U.  8.  73  [23:  234],  IhU 
court,  speaking  bj  Mr.  Jutlict  Davis,  held 
Uiat  the  coutiructioQ  of  a  ratlruad  connecllog 
the  Mlasoiirl  river  with  the  Pacific  ocean  waa 
a  Dational  -work,  because  aucb  a  road  would 
be  a  great  oatloaal  highway,  under  naUonal 
control;  that  the  icheme  for  eatabliahlng  that 
highway  originated  In  national  necessiilea.  the 
country  being  iDvolved  at  the  time  in  a  civil 
war  which  thrcateued  the  disruption  of  the 
tJnion.  and  endan^^red  the  safety  of  our  pos- 
sesaloDSOu  ibe  Pacidc;  and  that  the  enterprise 
required  nalional  asslstauce,  because  private 
capital  was  Inadequate  for  an  undertaklan  of 
■uch  magnitude.  It  appears  upon  llie  face  of 
the  acl  of  1803,  as  amended  bv  Ihe  act  of  1864. 
thai  Congress  had  in  riew  the  promotion  of 
the  public  interest  and  welfare  by  the  con- 
struction of  a  railroad  and  lelegraph  line  that 
could  be  used  by  the  government  at  all  times. 
but  ptirticularly  In  time  of  war,  for  posts). 
milliarj,  and  other  purposes,  aod  that,  so  far 
as  the  government  and  the  public  were  con- 
cerned, such  road  and  telegraph  were  to  be 
operated  as  one  continuous  line-  These  ends 
were  to  be  allaioed  through  the  agcDcy  of  a 
corporation  created  by  Cougrcss,  and  of  cer 
tain  corporatiODs  organized  under  slate  laws 
which  Congress  selected  as  Instruments  to  be 
employed  In  accomplishing  the  public  objecU 
■prciSed  in  iU  legialatlnn. 

Naturally  the  next  inquiry  la  whether  Con- 
gress made  any.  and,  if  any.  what,  provision 
hi  secure  the  United  States  against  liability  on 
account  of  lis  Itonda  issued  in  aid  of  the  con- 
atrucllon  of  this  national  highway.  The  acts 
of  1862  and  1864  furnish  the  answer  to  this 
question.  By  the  act  ot  1863.  as  we  have 
•een.  It  la  provided  that  the  issuing  at  bonds 
ftnd  their  delivery  to  the  railroad  company  en- 
titled to  receive  Ihem  should  ipie  facto  consti- 
tute a  mortgage  on  the  'whole  line  of  the 
railroad  and  telegraph  constructed  by  the 
company  receiving  the  bonds,  together  with 
Its  rolling  stock,  fixtures,  and  property  of 
every  hind  and  description,  and  In  consider- 
ation of  which  the  hoods  were  Issued;  and 
upon  the  refusal  or  failure  of  the  company  to 
428)redeem  the  bonds,  or  any  part  of  *them, 
when  required  so  to  do  by  the  Secrelary  of  the 
Treasury  In  accordance  with  the  act,  the  rail- 
road, with  all  the  rights,  functions.  Immuni- 
ties, and  appurtenances  appertaining  thereto, 
and  all  lands  granted  to  the  company,  could 
be  taken  posseasion  of  by  that  officer,  tor  the 
UH  and  benefit  of  the  United  States.  The 
■ame  act  also  authorlied  the  government  to 
ntftin  all  Bumsdue  as  compenaallon  tor  services 
mdertd  in  lu  behalf  by  the  railroad  company. 


These  pro*  Isioos  were  so  far  altered  b^  tbt 
<r;t  ot  1861  as  to  authorize  the  Union  Paciflo 
Itailroad  Company,  or  any  company  author- 
ized to  participate  in  the  construction  of  Ihe 
road  from  the  Missouri  river  to  the  Pacific 
ocean,  lo  place  a  first  mortgage  on  Ihef  rail- 
road and  telegraph  lioea,  respectively  (to  an 
amount  not  exceeding  Ihe  bonai  of  the  United 
Slates),  to  which  mortgage  the  Hen  of  the 
United  Btsles  bonds  was  made  subardinale — 
saving  the  right  ot  the  government,  reserved 
la  the  act  of  1862,  to  be  preferred  in  the  use 
of  the  railroad  and  telegraph  for  (he  transpor- 
tation of  the  malls,  troops,  and  munitions  of 
war,  and  the  transmission  of  telegraphic  de- 
spatches. The  acl  of  1864  also  provided  Ihat 
only  one  half  ot  the  comptnsniion  due  from 
the  government  for  services  rendered  should 
be  retained  and  applied  to  the  puyment  of  the 
bonds  issued  by  the  United  Stales.  But  lie 
act  of  May  7.  1878.  known  as  the  Thurman 
act  (30  Blat-  at  L.  56,  chap.  06.  g  2],  provided 
that  the  whole  of  such  compensation  might  be 
retained,  one  half  lo  he  applied  to  the  pay- 
ment of  Interest  on  the  bonds  issued  by  ihe 
United  States,  and  the  other  half  to  be  turned 
Into  the  sinking  fund  established  by  that  act. 

These  and  other  ptovisions  IndicaU  the  ex- 
tent (o  which  CongrenB  deemed  it  necessary  to 
make  provision  for  the  protection  of  the  United 
Blates  against  liabiliiy  on  its  bondi  loaned  to 
railroad  companies  for  the  purposes  indicated 
in  the  act  ot  1863.  The  security  taken  by  (be 
government  was  of  course  Impaired  by  Ibe  act 
ot  1864,  which  subordinated  the  lien  of  (he 
United  States,  as  originally  declared,  lo  (he 
first  mortgages  executed  by  the  respective 
companies  under  (be  authorily  of  that  act. 
Bui  it  the  acl  of  1863,  fairlr  interpreted,  ex- 
cludes the  idea  that  stockholdeia  of  the  com- 
panies 'receiviuK  subsidy  bonds  were  to  [429 
be  personally  liable  to  the  United  Slates  for  the 
principal  anil  Interest  accruing  on  those  bonds. 
the  legislation  of  1864.  however  unwise,  did 
not  have  the  effect  ot  Imposing  such  liability. 

Now  Ihe  iraporUnt  fact  disclosed  by  (be 
Pacific  Railrosd  acts  is  that  no  one  of  them 
contains  any  clause  imposing  upon  the  stock- 
holders of  a  corporation  receiving  subsidy 
bonds  personal  responsibility  for  any  debt  due 
to  the  United  States  from  such  corporation  by 
reason  of  Its  failure  to  pay  those  bonds  at  ma- 
turity. It  was.  of  course,  competent  tor  Con- 
gress, when  incorporating  the  Union  Pacific 
Railroad  Company,  to  impose  such  liability 
upon  Ihe  stockholders  of  that  corporation. 
But  as  It  did  not  do  so,  as  the  personal  liabil- 
ity of  slockholders  tor  Ihe  debts  of  the  corpo- 
ration arises  only  from  siatate,  It  cannot  be 
claimed,  nor  is  It  claimed,  that  the  stockhold- 
ers of  that  corporation  Incurred  by  their  sub- 
scriptions of  Slock  any  liability  to  (he  United 
Stales,  or  to  any  other  creditor,  for  the  dohta 
ot  that  company;  they  were  bound,  ot  course, 
to  make  good  the  amount  of  (heir  subscrip- 
tions, but.  Ihat  being  done,  their  personal  re- 
spoDsiblliiy  to  creditors  of  the  corporate  bodr 
ceased.  Pollard  y.  Bailey,  87  U.  8.  30  Wall. 
S20,  G26  [22:  876,  8781;  Term  t.  LSUU,  101  U. 
8.  217  [36: 864];  Fnt  Sehool  Tnuieu  v.  Flint, 
18  Met.  C39,  Ml ;  8U»  t.  Bloom,  19  Johns.  458, 
474, 10  Am.  Dec.  278;  Carr  v.  Mehart.  &  Ohio 
St.  468;  a^/movr  *.  Sturam,  S6  N.T.  184. 189; 
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BAn  V.  Broun,  BS  Hlch.  2S7:  Wood*  v.  Witlt», 
1  Lea.  40,  4S;  Smith  t.  Huekabtt,  S8  Ala.  191, 
193;  Bait  Lake  City  Nat.  Bank  v.  Sendnek- 
«t>n.  «  N.  J.  L.  aa,  54;  0#n  »,  JiteA,  «  Me. 
507,  SIO,  7i  Am.  Dec.  056;  8  Thomp.  Corp. 
g  2935,  aod  autborilles  there  <;lted.  ConKresa, 
by  lu  leidslation,  encouraged  and  InTJted  the 
iDTeslmeDt  ot  privale  capiul  in  the  conatruc- 
lion  of  a  highway  wbfcb,  at  tbat  time,  wae 
deemed  of  tIuI  importaDce  to  the  whoie  coun- 
Irj.  At  the  .stockholder  ot  a  corporation  is 
uot  liable,  beyond  [be  amount  of  hia  unpaid 
Bubacrlption.  for  its  debts,  ualeaa  such  liabil- 
ity [a  imposed  by  statute,  and  at  the  acta  of 
CongresB  in  qucsiion  ore  ailent  upon  tbat  tub- 

P'  ct,  every  aubstriber  to  the  slock  of  the  Union 
dcific  Railroad  Company  must  be  deemed  to 
430J  have  become  aucb  upon  the  'conditiou, 
implied  li;  law.  tbat  be  should  not  be  ptrsonally 
liablefor  the  debla  of  the  corporation.  It  i»DOt 
too  much  lo  say  that  if  tbe  acta  of  1863  and 
1844  had  made  the  stockholders  ot  tbe  corpo- 
rations therein  named  personally  liable,  in 
proporlinn  to  their  atock,  tor  the  repayment 
of  the  principal  and  iniereatof  the  booda  issued 
and  delivered  to  such  corporation,  tbe  accom- 
plishing of  the  objects  Congress  had  in  view 
would  have  been  serioualy  retarded,  if  not 
whollv  defeated. 

It  is  said,  however,  Ibat  these  principles 
bave  no  application  lo  stockholders  of  Caii- 
fomia  corporatliiDs  that  came  inlo  existence 
under  consliiullnniil  and  statutory  provisions 
making  a  stockholder  of  a  railroad  corporation 
liable.  In  pioportion  to  bta  stock,  for  lla  Aebla 
and  obligaitiins. 

This  position  cannot  be  sustained  except 
upon  tbe  theory  that  Congress  Intended  to 
take  a  larger  security  in  respect  of  that  part  of 
the  PaciSc  rond  which  Ihe  California  com- 
pany undertook  lo  construct  and  maintain, 
than  it  took  in  respect  of  the  Union  Pacific 
railroad.  But  ll  cannot  be  inferred  from  the 
leglalation  of  Congreas  that  tt  intended,  for  Ibe 
protection  of  Die  interesls  ot  the  United  Slates, 
to  impose  a  heavier  liability  upon  tbe  stock- 
holders of  the  California  company  than  was 
imposed  upon  the  stockholders  of  tbe  Union 
Pacific  Railroad  Company,  Why  should  it 
have  so  in  tended?  Why  should  it  be  supposed 
that  Congress  would  purposely  make  it  more 
difllcuil  10  cooGtrucl  one  part  of  tbe  proposed 
national  highway  than  another?  The  supreme 
end  BDugbi  lo  be  attained  was,  by  raeaoa  of 
private  capital  and  gorernmeolal  aid,  to  secure 
tbe  conatruclion  ot  Ibe  whole  line  for  tbe  ben- 
efit, primarily,  of  the  United  Siatea,  and  for 
the  use  of  all  the  people.  It,  instead  of  mak- 
ing use  of  the  Central  Pacific  Railroad  Com- 
pany ot  California.  Congreax  bad  luelf  created 
a  corporation  with  aulhority  to  construct  a 
road  from  Ban  Francisco  through  the  terri- 
torlei  of  the  United  Sialea,  lo  meet  tbe  Union 
Pacific  Railroad  Company,  no  one  would  sug- 
gest tbat  the  stockholders  of  such  a  corporation 
would  have  been  liable  for  ila  debts,  unless 
Congress  expressly  Imposed  liability  upon 
Ibem.  Id  reepuct  of  llie  liability  ot  stockhold- 
ers to  tbe  United  Stales,  on  account  of  ila  aub- 
431]  sidy  bonds,  *we  cannot  believe  that  Con- 
greas mlended  lo  apply  lo  the  stockholders  ot 
tbe  stale  corporation,  selected  to  participaU  in 
Ibe  great  work  of  esiablishlDg  railroad  aod  tele- 
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graphic  oommuDlCktlon  belween  the  HisMuii 
liver  and  the  Pacific  ocean,  any  rule  thai  if 
did  not  prescribe  for  stockhoiders  of  a  national 
corporation  created  for  tbe  purpose  of  accom- 
ptiabing  the  same  object. 

As  Congress  cootemplated  the  construclioa 
ot  one  connected,  continuotu  line  from  tha 
Hiasourl  river  to  the  Pacido  ocean  to  be  used 
for  governmental  and  public  purposes;  as  It 
recognized  "tlie  necessity  of  unltloK,  by  Iron 
banas,  the  destiny  of  the  Pacific  and  Atlantic  ' 
states,"  as  its  enactmenia  disclose  an  intention 
to  grant  national  aid  lo  tbe  corporations  named, 
upon  terms  and  conditions  applicable  alike  to 
all  of  them,  we  cannot  impute  to  It  the  pur- 
pose to  make  a  discrimination  agaiuat  one  part 
of  lliat  line  tbat  would  necessarily  have  re- 
tarded the  Bccomplisbmeat  of  the  important 
public  objecl  wblcb  it  had  in  view.  TbrouKh- 
out  the  whole  of  the  acta  referred  to  is  roaniteit 
the  purpose  tbat  the  California  corporation 
and  other  slate  corporations  named  should 
enjoy  tbe  rights,  immunities,  benefila, 
aod  privileges  given  lo  them,  upon  the 
same  terms  and  conditions  as  were  pro- 
scribed for  the  Union  Pacific  Railroad  Com- 
pany. But  the  Imposition  ot  liability  upon 
the  stockholders  ot  the  California  corporation 
for  the  debt  of  that  corporation  arising  out  of 
the  bonds  it  received  from  the  United  Stales, 
when  no  such  liability  was  imposed  upon  the 
alockboldera  of  the  Union  Pacific  Itailrond 
corporaliun  on  accouDi  of  like  bonda  received 
by  it,  would  be  inconsistent  with  that  equality 
in  terma  and  conditions  which  Congress  pre- 
scribed for  the  corporations  that  were  invited 
or  permitted  to  participate  in  tbe  grants,  rights, 
benefits,  privilegea,  and  immunities  granted  bf 
the  general  government  to  the  corporation  Qt> 
ated  by  it. 

It  should  be  remembered  that  the  queatlOB 
here  is  not  whether  the  stockholders  of  the 
California  company  can  be  made  liable  for  iu 
debts  to  the  United  States  arising  lo  some 
other  way  than  under  the  Pacific  railroad  acti 
nai]  by  the  acceptance  of  United  Stales  bonds 
in  aid  of  the  construction  *of  its  road.  [433 
Nor  are  we  now  lo  decide  whether  tbe  adop- 
tion of  the  California  corporation  aa  an  luatrii- 
menl  ot  the  national  government  In  accom- 
plishing a  national  object  exempted  its  stock- 
holders from  liability  under  tbe  Constitution 
and  laws  of  California  lo  ordinary  creditoia. 
The  question  before  us  relates  onlv  Co  Ibe  Uft- 
biliiy  of  the  stockholders  of  the  California  cor- 
poration on  account  ot  a  claim  of  the  United 
States  arising  out  ot  particular  acts  of  CongrsM 
wblcb  autborlied  the  iBsninK  and  delivery  ot 
bonds  to  that  corporaUoo,  ana  made  such  pro- 
vision for  the  security  of  the  United  States  •■ 
Congress  deemed  neceuory  and  proper,  but 
wbl^  did  not  reserve  any  right  lo  look  to  tbe 
stockholders  of  that  corporaiToo  tf  it  failed  ot 
refused  to  meet  the  obligation  Imposed  upoa  U 
in  respect  ot  those  bouda. 

Touching  the  obligation  of  Ihe  teverai  rail- 
road companies  to  pay  at  maturity  the  bonds 
received  from  tbe  United  Stales  in  aid  of  tfaa 
conatructioD  of  a  railroad  and  telegraph  Una 
to  Ihe  Pacific  oceao,  there  are  oogeut  reaaona, 
apart  from  the  words  of  the  act  of  CongreMi 
why  a  rule  ahould  not  be  appIlMl  to  the  ■lock- 
holders  ot  the  Central  Pacific  Railroad  Coa- 


ovCi)l>^Ic 


HuTRUii  CoDXT  or  «■■  Dnrns  Btatml 


Oct.  Tkmi, 


Oomptay.  Botb  corporations  pftrllcipaieil  in 
the  eiecuiloa  of  tbe  purpoM*  of  Coogttm. 
Each  ncelved  rrHiichi)>e«  and  powen  fcom ihe 
FedemI  gn»ernnii'i)t  lo  be  exerlwl  for  nbjecla 
of  nailODtil  concern.  Allbougb  ibe  Ceulral 
Paciflc  Railruad  Compiiii;  of  CalironilB  be- 
came an  BTliflclal  being,  imiler  the  laws  of  that 
•late,  ill  road  o«ei  lis  exiolencc  la  tbe  DallnnaE 
'  KOTemment;  for.  all  tbat  wa«  ace om pi  U lied 
hy  Ihe  corpnralfoD  tbat  coDStrucled  and  owoa 
It  wa«  accomplished  in  tbe  exercise  of  privi- 
leges granted  by,  and  because  of  tbe  aid  de- 
rlTed  from.  Ibe  United  Slates,  "By  tbe  act 
of  1868."thl8 courthaH said,  "CoDgress granted 
thla carpnruIloD  aright  to  build  a  rood  from 
Ban  Fraocifco,  or  the  navigable  waters  of  tbe 
8acramento  river,  to  the  csalern  boundary  of 
thestate,  and  tbence  through  the  terriloriei  of 
the  United  States,  tintit  it  met  tbe  mad  of  the 
433]  ■Union  Pacific  CoiDpany.  For  tbis  pur- 
pose alt  tbe  rifcblH,  privileges,  and  fraochises 
were  given  tbis  company  thai  were  sranled  the 
Union  Pacific  Compaoy,  except  tbe  franchise 
of  being*  corporation,  and  sucb  othersaairere 
merely  incident  to  the  organization  of  I  he  com- 
pany. The  land  grnnla  and  subsidy  bonds  to 
this  company  were  tbe  same  in  character  and 
quanlily  a»  those  to  the  Union  PaciBc,  and  (he 
tame  right  of  amendment  was  rcserTcd.  Each 
of  Ihi-  companies  was  required  to  file  in  the 
Department  of  the  Interior  lis  acceptance  sf 
the  conditions  Imposed  before  it  could  become 
entitled  to  the  benefits  conferred  by  tlie  acL 
This  was  promptly  done  by  the  Central  Pacific 
Company,  and  in  this  way  thst  corporation 
ToluntHiily  submitted  Itself  to  sucb  legislative 
control  by  Congress  as  was  reserved  under  the 
power  of  amendment."  Again,  in  tbe  same 
''But  for  the  corporate  powers   and 


financial  aid  granted  by  Congress  it  ts  not 
probable  that  tbe  road  would  have  been  built." 
Union  P.  B.  Co.  t.  Uniltd  Slate*  {-^nking 
Fund  QfM")  96  U.  8.  710,  737  [25:  *m.  .TO4]. 
And  in  CaUfvrfua  y.  Cenlrat  P.  S.  Co.  137  U. 
B.1.B8[B3:1S0,  lS6],3ln[eni.  Com.  Rep.  IBS, 
Mr.  Juttiet  Bradley,  dellTcrins  tlie  opinion  of 
tbe  court,  referred  to  the  Pacific  Railroad  acts, 
relating  to  the  Cenlral  Pacific  Railroad,  and 
said:  "Tbua,  without  referring  to  tbe  other 
franchises  and  privileges  conferred  upon  tbis 
company,  the  fundamental  franchise  was 
given,  by  tbe  acts  of  1863  sod  the  subsequfnt 
acts,  to  construct  a  railroad  from  tbe  Pacific 
ocean  across  tbe  state  of  California  and  the 
Federal  territories  until  it  should  meet  the 
Union  Pacific,  which  it  did  meet  at  Ogden  Id 
the  territory  of  Utah."  The  relations  between 
the  California  corporation  and  the  st*te  were 
of  DO  concern  to  tbe  national  government  at 
the  time  the  purpose  was  formed  to  establish 
a  great  highway  acroM  tbe  continent  for  gov- 
ernmentai  and  public  use.  Congress  chose 
tbisexiBling  srtiiiclnl  being  as  an  instrumen- 
tality to  accomplish  national  ends,  and  tbe 
relations  l>elween  the  United  Slates  and  that 
corporation  ought  to  be  determined  by  the  en- 
actments whicn  established  Ihimi  relations; 
and  if  those  enactments  do  ooi  expressly  nor 
b;  implication  sublect  tbe  stockholders  of 
sueb  corporation  to  llaUIlty  for  its  debts,  it  is 
760 


to  be  presomed  that  Congrsaa  Inleoded  to  waive 
its  right  to  Impose  any  such  liability. 

The  views  we  have  expressed  render  it  un- 
necessary  lo'con  rider  any  other  quesliOD[434 
in  the  case.  We  are  of  opinion  that  Ihe  bill 
Bled  by  the  Ubited  States  was  properly  dis- 
missed, and  that  the  order  of  the  circuit  court 
of  appeals  afflrmingsucli[liiimii«a1  was  correCL 

iMjvdgmtnt  it  tlter^me  affirmed. 


CITT  OF  EVANSVILLE.  Ptff.  in 
WILLIAM  8.  DENNETT. 
Ifiee  8.  C.  Reporter's  ed.  Ot-M.) 


that  Iber  were  iMupd  "In  punusnce  of  so  act  of 
tbe  legislature  of  the  state  arm  ordinauoes  of  (ba 
dt;  DouDoll  at  nid  diy  poaed  Id  pursuancA 
thereof."  does  not  put  a  purchaser  upon  iDQUirr 
as  to  tbe  temm  of  the  ordloancea  under  which 
the  bUDds  were  inued. 

1  Tbe  roulta]  Id  boDds  of  ■  ejcy  Inued  to  a  ratl- 
road  cumpBD},  that  Ihey  were  laaued  "by  virtus 
of  a  n«(ilulloa  of  said  Qltf  council  peued  Hay 
£3. 1370,"  does  not  put  a  pitrcbs'rr  upon  Inqulrv 
as  lo  tbe  terou  of  that  raotuclon.  nor  chatia 
blm  with  knowledge  of  lis  terma. 

a.  UecltaJslncIiyMindsihstther  were  Issued  by 
virtue  of  tbe  city's  ehnnpr  (whtcb  provided  that 
tbe;  mtshLbe  Issued  for  stock  luhBcrltwd  upon  a 
petition  of  two  thirds olthe  resiileotfreeboldersl. 
and  also  by  virtue  of  a  subsequent  law  and  upoo 
a  vole  In  favor  ihercct  by  a  majority  of  th» 
Qualifled  roters  which  wss  Ihe  authority  pro- 
vided In  said  law  for  their  Inue.  (r>iiip  Ihedtj 
from  BSSertluK.  as  agvlDat  a  houa  ildc  purchaser 
tor  value  In  an  action  on  the  bonds,  thst  tbey 
were  not  Issued  for  stock  lubscrlbcl  upoD  a 
petition  of  two  thirds  of  tbe  resident  treeholdeia. 
In  oumpliance  with  the  city's  ebarter.  allhouffh 
no  such  petition  was  Id  laet  pre^euted  and  Ihe 
bonds  were  Issued  In  aUempied  oompilance  with 
sstd  subsequent  law.  which  was  aujudged  In- 
valid. 

L  Under  Ibe  recitals  in  said  bonds  a  bona  Dde 
purchaser  for  value  was  not  put  upon  laqulr;  to 
ascertain  whether  a  petliiou  of  two  tblrd«oI  lb* 
retidenc  treeboldeis  uf  tbe  city  bad  t>een  pre- 
sented to  tbe  commOD  oouncU  before  ibat  tMiJ 
had  (ubacrlbed  for  stock  m  said  rallniad  eom- 
pany, 

B.  A  t>ona  Ude  punAuer  tor  value  of  said  bonds 
was  not  oharited  by  tlie  reoitsLs  In  said  tnnds 


Vm*.-A -  . 

amoml.-  fn  otd  of  raCroiuls,'  raHJying:  tendUkm*  Of 
taius;  tSgJlts  of  bnna  ;lds  holilsn;  rteitaii;  ^eeiiil 
otxriMu:  vullduv.-aee  note  to  eutltfl  v.  lake 
Couuty  Comrs.  37:  tU. 

Ai  In  TCeUnIs  In  ntgnllahie  hondt  or  meurlOa  m 
tvUlente  a!  Uu/ucI  recited  and  OS  an  sstoppct.  sec 
note  to  Heroer  Qiunty  v.  Hsoketl.  17;  (!& 

A»  lo  neootbifiUUv  of  ratlrood  bnrula.  see  not*  to 
White  V.  Vermont  *  U.  R  Co.  11:  Sil. 

AslonuiTuJaniusCironinsletCu.  iDisn.orcoiMlvtv 
Irav  (oE  lo  pan  bontlt  or  f n(«res(  m  bunds,  see  not* 
to  Davenport  v.  United  Biates,  Vt.  AH. 

l«t  U.S. 


ovGoi>^Ic 


Btaksvillb  v.  Dtaawn, 


485-4n 


wtth  ootlm  ttaat  tber  were  lamed  In  punaanoe 
or  *n  loroltd  act  and  Id  pursuance  of  m  eleatloQ 
under  It.  but  Bucb  purotiaaer  bad  •  riaht 
awume  from  tbe  reclull  ibat  the  prerequlailM 
of  botbtbe  valid  act  and  the  lovalld  act  bftd  beeu 
obaerved  bj  the  Dommon  ooudoU  befon  the 
Inuaoce  of  auoh  booda. 

[No.  B09.] 
BubmilttdMayt,  1S9S.  Dtcided  March  1. 1896. 

ON  A  CERTIFICATE  from  tbe  Dnfteil 
BtniM  Circuit  Court  of  Appeale.  District 
ot  lodlaDa,  8eventb  Circuit,  cerlifyiDK  cenaEn 
queatioQB  to  tbis  court  for  decisioa  ■□  an  sctiob 
brought  by  Willium  8.  Dennett  against  the 
city  of  Evannville  to  recofcr  tbe  nmount  of 
eoupODS  of  bobils  of  Bald  city.  (^utMlioni  an- 
gaerrd  part  in  the  rusaUte  and  part  in  Ih* 
affirmatUt. 

Tbe  facia  are  slated  !□  tbe  opIntoD. 

Mr.  Qeorge  A.  Cgnolnyhfct  for  plaiu- 


Mr.  Jtiitiee  Ha,rlao  dellrered  tbe  opli 
of  the  court: 

This  case  is  here  upon  a  cenlflc&ie  by  the 
Judges  of  ibe  Unlled  Slnles  circuit  court  of 
appeals  for  the  seventh  circuit. 

It  appears  from  the  atklemenl  of  facts  ac- 
compaiiyibg  Iho  qiiestions  propounded  to  this 
court  th&t,  OD  May  1,  1808,  tbe  city  of  Evans- 
vllle  Issued  lis  1>onda,  bearing  date  on  that 
day,  to  Ibe  amount  In  the  nggieBRle  of  1300. 
1100.  In  paTDienl  of  lis  Rubscnplinn  to  tho 
Hioch  of  the  EvansTllle,  Henderipn,  it  flasb< 
ville  Railrond  Company. 

Each  bond  tras  for  tbe  lum  of  $1,000,  wai 
made  payable  to  the  bearer  thirty  years  after 
dale,  nith  Inierest  on  presematloo  of  tbe 
coupons  attnched,  aJid  was  of  the  tenor  and 
effect  following: 

♦1.000.  No. . 

United  Stales  of  America. 
City  of  Evanavllle,  State  of  Indiana. 

On  account  of  stock  subscription  on  the 
ETaDBvllle,  HendersoD,  &  Nashville  Railroad 
Company. 

Tbe  city  of  Evnnsvllle,  In  tbe  slate  of  Indi- 
ana, promises  to  pay  to  the  bearer  Ihirtv  (80) 
yenrs  after  dale  Ibe  sum  of  $1,000.  at  the  nfflce 
of  tbe  Farmers'  Loan  &  Trust  Company,  of 
New  Tork,  nith  InleresI  thereon  at  the 


Trust  Company.  In  tbe  city  of  New  York,  on 
Ibe  first  day  of  November  and  the  first  day  of 
Hay  of  each  year,  on  presenlntlon  and  deliv- 
ery of  the  Interest  coupons  hereto  attached. 
Tills  being  one  of  a  wriea  of  three  hundred 
bonds  of  IJKe  tenor  and  dale  Issued  by  the  city 


road  Company,  made  in  pursuance  of  an  act 
of  tbe  legislature  of  the  state  of  Indiana  and 
436]  'ordinances  of  the  city  council  of  said 
city,  passed  in  pursuance  thereof.  Tbe  city  of 
E*anBTtlle  hereby  valves  all  benefit  from  Tal- 
uatton  or  appraisement  lawa. 
ICl  U.S. 


In  testimony  whereof,  tbe  aald  elty  ot 
EransTllle  baa  hereunto  caused  to  be  set  Its 
corporate  seal,  and  these  presents  to  be  signed 
by  the  mafor  of  said  city,  and  countersigned 
by  tbe  clerk  thereof. 

Dated  the  1st  of  May,  1888. 

Wtlllam  H.  Walker,  Hayor, 
A.  H.  McGrlH,  City  Clerk, 

On  December  1,  1870,  the  dty  also  Issned 
bonds  amounting  In  tbe  aggregate  to  $800,000, 
In  payment  of  Its  subscription  to  tbe  stock  of 
tbe  ^vansviilt!.  Carmi,  &  Paducah  Railroad 
Compsny,  each  bond  being  dated  December  1, 
1810,  for  the  sum  of  $1,000,  payable  lo  tho 
Evansrllle,  CarmI,  St  Paducah  Railroad  Com- 
pany or  bearer.  December  1,  1805,  vltb  Inter- 
est on  presentation  of  tbe  coupons  attached. 
Each  ol  those  bonds  was  in  the  foDonlof 

Tolal  amount  authorized,  $800,000. 

No.-.  $1,000. 

City  of  Evanaville,  State  of  Indiana. 

Evansvllle,  Carmi.  &  Paducah  Railroad 

Compitny. 

By  virtue  of  an  act  of  the  general  assembly 
of  tbe  state  of  Indiana,  entillad  "An  Act 
Qrantibg  to  the  Citizens  of  the  Town  of 
Evansvllle,  in  the  County  of  Vanderberg,  a 
Citv  Charier,"  approved  January  27.  1847; 
and  by  virtue  of  an  act  of  [he  general  assem- 
bly of  tbe  state  of  lodlana,  amend atury  of 
said  act,  approved  Usrcb  11,  18ST,  couiurring 
upon  the  city  council  of  said  cily  power  to 
take  slock  in  any  company  authorizt.-il  for  tbe 
purpose  of  making  a  road  of  any  kind  iL-niliDg 
ID  aald  city:  and  by  virtue  of  the  resolution  of 
said  city  council  of  Kiiid  city,  passed  October 
4.  1SG9,  ordering  an  election  of  the  qualified 
volern  ofsaid  city  upon  thequestlon  of  subscrlb- 
ini;  $300,000  to  Ibe  capital  stock  of  tbe  Evans- 
vllle, CarmI.  &,  Paducah  Railroad  'Com-  [437 
pany,  and  said  election,  held  on  tbe  tStii  i1h7 
of  November,  1868,  reaulllng  in  a  legal  major- 
ity in  favor  of  Buchsub«crlptlon,  and  by  virtue 
of  a  resolution  of  said  city  council,  passed 
May  2S.  18T0.  ordering  an  issue  of  the  bonds 
of  the  city  ot  Evansville  (ot  which  this  is  a 
part)  to  an  amount  not  to  exceed  $300,000, 
hearing  Interest  at  the  rate  of  7  per  « 


of   Evansvllle  hereby   acknowledges   to  owe 


$1,000,  without  relief  from  valuation  or  ap- 
praisement laws,  payable  on  the  1st  day  ot 
December.  A.  D.  189Q,  at  the  Farmers'  Loan  A 
Trust  Company,  in  the  city  of  New  York, 
with  Interest  from  the  date  thereof,  at  the  rale 
ot  7  per  c«nt  per  annum,  said  interest  payable 
semi  annually  on  tbe  firat  day  of  June  and  ths 
first  day  ot  December  on  presentation  of  the 
proper  coupons  for  the  same  at  said  hftnlc 
The  taith  and  credit  and  real  estate  revenues 
and  all  otbet  Twources  of  the  s^  dty  of 
Evansvllle  are  hereby  aolemulT  and  irrevoca- 
bly pledged  for  the  payment  of  the  principal 
and  interest  of  this  bond. 


ovCi)l>^Ic 


BcFRKMx  ConT  or  the  UKtrxD  Statu. 


Oct.  Tm^ 


llw  d^  clak  of  uld  dtj  bu  conntenigoed 
tbeae  pnMnU  Uiia  1st  day  of  Decemher,  1670. 

Wm.  Baker,  HaTOr. 
Tm.  Heldet,  Gltj'  Clerk. 

Tbe  cbftTter  of  BTaniTnie,  ftpproved  Janu- 
try  S7, 1847,  Id  the  40lli  daute  of  g  80  thereof, 
gave  Ibe  d^  power  "to  take  Btock^  aoy  char- 
tered compiDy  for  making  roada  to  Mid  cit;, 
or  tnr  watering  uld  city,  and  In  aoy  eompaDy 
aathorized  or  empowered  by  thecommlasioDera 
ot  Vanderburg  counl;^  to  build  a  bridge  on 
any  road  leading  to  said  city;  and  toeatablUb, 
nudoUln,  and  regulate  terries  acroaa  the  Ohio 
rlter  from  tbe  public  wbnrvee  of  lald  city: 
Ptondad,  That  no  Mock  ahall  be  Bubacribwd 
or  taken  by  the  common  council  In  any  such 


and  the 

■ubacribed:    And  protiiled.  alto.   That  ii 
caaes  where  such  stock  is  taken  tbe  common 
council  shall  bare  power  to  borrow  money 
and  levy  and  collect  taxes  on  all  real 

(either  Inclusive oreiclusive of  improven 

at  their  discretion)  for  the  payment  of  Kald 
Mock."  Ind.  Laws  (Local)  184^'47,  chap.  1, 
p.  1*. 

This  clause  of  the  original  charter  of  Evans- 
Tllle  was,  In  form,  amended  bv  the  act  of  tbe 
legislature  of  the  srate  of  Indiana,  approved 
December  21,  1800,  entitled  "An  Act  to 
Amend  the  40th  Clause  of  g  SO  of  an  Act 
Entitled  'An  Act  Granlisg  to  the  Citizens  of 
the  Town  of  Bvansville,  in  tbe  County  ot 
Yanderburg,  a  Cllv  Charier,'  approved  Janu- 
ary S7,  1847,  and  declaratory  of  Ibe  meaning 
ot  tbe  2d  section  of  the  same  act."  lod.  Laws 
(Called  Session)  1B6S.  pp.  70,  ~ 

The  cerllHcate  before  us  slates  that  "under 
Ibe  decisions  of  tbe  supreme  court  of  Indiana, 
this  act  was  repuenani  to  the  Conatllulion 
andlavalid,  Inlbatit  did  not  set  ont  the  entire 
section  as  amended." 

Id  186T  the  legislature  of  Indiana  attempted 
to  amend  tbe  act  of  1B65,  above  referred  to, 
bj  an  act  approved  Usrcb  11,  1867.  entitled 
"An  Act  to  Amend  the  1st  Section  of  an  Act 
Enlilled  'An  Art  to  Amend  tbe  40[b  ClHuseof 
S  80  of  an  Act  Eotltled  "An  Act  Qranting  lo 
the  Cltiiens  of  tbe  Town  of  ETanavlIle,  in  tbe 
(bounty  of  Vandcrborg,  a  City  Charter," 
Approved  January  27.  1847,  and  Declaratory 
of  tbe  Heauing  ot  tbe2d  Section  of  the  Same,' 
approved  December  21,  1SS5.  so  as  to  aulhor- 
lie  tbe  common  council  of  the  city  of  Evans- 
vlUe  to  subscribe  fo  rand  lake  stock  in  theGvans- 
43»]  ville,  •Henderson.  &  Nashville  Railroad 
Company,  or  any  other  company  or  corpora- 
tion organized  uodar  and  by  virtue  ot  <be 
laws  of  tbe  commonwealth  of  Kentucky  for 
the  purpose  of  coostructiDg  a  railroad  leadiog 
froia  Nashville,  In  the  slate  of  Tennessee,  tu  a 

dot  on  the  Ohio  river  at  or  near  EvansTille, 
liana."  Ind.  Laws  IM?,  chap.  03,  p.  131. 
This  act  authorised  subscripltons  for  slock 
in  the  Evansvllle,  Henderson,  ft  Nashville 
Ballroad  Company,  or  other  railroad  com- 
panies, by  the  city  of  EvansvlUe,  when  a 
Bajority  of  tbe  qualfQed  voters  of  the  city 
who  were  also  laipayen  should  vote  tbeiefor. 

m 


It  Is  certiOed  to  na  that  under  the  decMoo 
of  tbe  sopreme  court  of  tbe  state  of  Indian* 
this  latter  act  was  Invalid  because  amendatory 
of  a  prior  invalid  act. 

The  bonds  in  question,  of  both  series,  were 
In  fact  Issued  In  atlempled  compliance  with 
tbe  act  of  March  11.  1887.  referred  to  In  tfaa 
recllals  in  Ibe  bonds  Issued  to  the  Eransville. 
CarmI,  &  Paducab  Rtilroad  Company, 

The  ordinances  ot  tbe  city  council  of  the 
cily  of  Evanaville  authorizing  tlie  issue  of 
both  series  of  bonds  disclose  ibat  ibey  were 
issued  pursusut  to  an  election  by  tbe  legal 
voters  of  the  city  of  Evansville,  but  do  nol 
recite  that  any  petition  of  resident  freeholdera 
ot  the  city  was  presented  to  the  comoion 
coundl,  aa  required  by  ibe  charter;  and  no 
such  pelltlon  was,  in  fact.  Id  either  case  mad* 
or  presented  to  the  common  council  of  the 
city  of  Evansville. 

'The  defendant  in  error.  William  S.  Dennett, 
purchased  bonds  ot  both  issues,  before  matur- 
ity and  for  vhIuc,  and  is  a  bona  flde  bolder 
thereof. 

This  suit  Is  brought  upon  matured  coupona 
ot  both  series  of  bonds. 

Tbe  questions  propounded  are  Ihexe: 

1.  Does  tbe  recital  in  Ibe  serlen  of  bonds 
issued  in  pnymenl  ot  subhcripiiou  to  tbe 
Evanaville,  Henderson,  A  Nasbvllle  Railroad 
CompiiDy,  that  they  were  issued  "in  pursu- 
ance of  an  act  of  tbe  legislature  "f  Ibe  stale  of 
Indiana  and  ordinauces  of  tbe  city  council  of 
said  city,  pa<Mit  In  pursuance  thereof"  put  a 
purchaser  upon  Inquiry  as  U>  tbe  terms  of  tbe 
ordinances  under  wbich  the  liouda  were  Isaaod. 

3.  Does  tbe  recital  Id  tbe  series  of  bonds 
Issued  10  ihe  Evaosvilte.  Carmi.  &  Paducah 


passed  Hsy  28,  1870,"  put  a  purchaser  upon 

inquiry  as  to  Ihe  terms  of  that  resolution  and 

chnrge  him  wilh  knowledge  of  its  lernis* 

■3.  DotlierecitalsiDlhelmndsissiieil  [^440 

tbe  EvangTille.  Cnrml,  &  Paducab  Railroad 

Company,  as  against  a  bona  Sile  piirc-liaser  for 

valueot  such  bonds,  eslop  the  cityof  EvansvlUe 

from  AHserting  that  Hucb  bonds  were  nut  issued 

for  stock  subscribed,  upon  a  petition  of  two 

thirds  of  the  resident  freeholders  of  the  city, 

distinctly  setting  forth  tbe  company  in  which 

stock  was  to  be  taken,  and  tbeuumberand 

nouDt  of  shares  to  be  subucriliedt 

4.  Under  the  recitals  In  tbe  bonds  issued  to 

the  Bvaosville,  Carmi.  &  Paducab   Railroad 

Compauy  was  a  bona  fide  purcha-ser  tor  value 

put  upon  inquiry  to  ascertain  whether  a  proper 

~elition   of   two  thirds  ot   tbe    residents   of 

Ivansville,  freeholders  of  that  city,  had  beCQ 

Kesented  to  the  common  council,  tiefore  that 
dy  bad  subscribed  for  stock  In  the  said  rail- 
road company? 

6.  Was  a  bona  flde  purchaser  for  value  of 
the  tiondB  issued  to  the  Bvansville.  Carmi,  A 
Paducab  Railroad  Company  charged  by  the 
recitals  In  said  bonds  with  notice  that  Ibey 
were  Issued  in  pursuance  of  an  Invalid  act, 
and  in  pursuance  of  an  election  under  It,  or 
bad  such  a  purchaser  a  right  to  assume,  from 
the  recital,  that  tbe  prerequisites  ot  botb  (be 
valid  act  and  tbe  Invalid  act  bad  been  obaerred 
by  the  common  council  before  ibe  istuanco  of 
such  bonds? 


ovGoi>^Ic 


I89S. 


BVUiaTTLUB  V.  DxMMBTT. 


8ucb  la  Uiecase  made  bj  ._..     

fact*.  By  Ibal  itat^neat  we  Me  Informed 
tbat  Ifac  ftct  or  tbe  legislature  ot  Indiana  of 
December  31,  1865,  purporting  to  amend  the 
40th  clause  of  g  80  ot  Iba  charier  of  Evanl- 
vllls  granted  Id  1B47,  ai  well  oa  Ibe  act  of 
March  11,  1867,  amendatory  of  the  above  act 
of  December  31.  1883,  were  adjudged  by  the 
supreme  court  of  Indiana  to  be  uncoostilu- 
tlonal  and  invalid.  And.  npoD  that  basis,  Ibis 
court  is  asked  to  answer  tbe  quetttoas  embod- 
ied Id  the  ceriiflcBie  from  th«  Judge*  of  the 
circuit  court  ot  appeals. 

Under  this  presentation  of  tbe  case,  we  put 
aside  tbe  acU  of  1865  and  1867  as  glvine  no 
support  to  tbe  rlgbts  of  tbe  plaintiff,  and  look 
alone  lo  the  charier  of  1847. 

It  cannot  be  doubled  tbat  the  power  glrea 
by  tbe  charter  ol  184T  "  to  take  slock  in  anj 

Stll  chartered  company  focmaklng *iwi>  1^4  lo 
d  clly,  "authorized  the  city  to  subscribe  to  the 
capital  stock  of  the  Eransville,  Henderson,  A 
Nashville  Railroad  Company,  as  welt  as  the 
BTansTlUe,  Carrnl,  &  Paducah  Railroad  Com- 
pany. Id  Aurora  r.  Wett.  9  Ind.  74, 
of  Ute  queetlons  was  whether  Ibe  authority 
given  lo  tbe  city  council  of  Aurora,  in  the 
•tate  of  Indiana,  "to  take  slock  In  any  char- 
tered company  for  making  roads  to  said  cily," 
was  authority  to  subscribe  to  tbe  slock  ot  a 
riilroad  company.  Tbe  supreme  court  of  In- 
diana said:  "  liere,  the  power  is  eipressly 
SDled,  and  tlie  question  Is  merely  whether 
road  Id  which  the  stock  was  sulwcrlbed  la 
one  contemplated  by  tbe  charier.  We  think, 
also,  that  a  company  chsrtered  to  build  a  rail- 
road ia  chartered  lo  bnild  a  road.  We  think 
a  railroad  la  a  road  as  properly  as  a  turnpike 
road  or  a  plsok  road  is  a  road;  and  one  ot 
these  kinda  was  contemplated  by  tbe  charier, 
and  not  common  public  highways,  as  the  lat- 
ter are  not  constructed  by  chartered  compa- 
nlea.  while  the  formsr  are,  and  tbe  stock  ia  to 
be  taken  by  the  cily  In  a  chartered  company. 
A  railroad  would  accommodate  the  people  of 
tbe  city  more  than  a  ptank  or  a  turnpike  road, 
and  tbe  atock  would  be  of  more  value." 

It  ia  true  that  the  cily  charter  provided  tbat 
"  no  atock  shall  be  sutucrihed  or  taken  by  the 
common  council  in  such  company,  unless  It 
be  on  tbe  petition  of  two  thirds  of  the  resi- 
dents of  said  city,  who  are  freeholders  ot  the 
dty,  distinctly  settint;  forth  the  company  In 
which  stock  is  to  be  taken,  and  the  number 
and  amount  of  shares  to  be  subscribed."  But 
these  were  only  conditions  which  tbe  statute 
required  to  be  performed  or  met  before  the 

Ewer  riven  was  exercised.  That  there  was 
rialatfTe  authority  to  subscribe  to  the  stock 
of  these  companies  cannot  be  questioned,  al- 
though the  statute  declared  that  the  power 
•hould  not  be  exercised  except  under  the  cir- 
cumstances staled  in  tbe  slntute, 

Waa  a  booa  dde  purchaser  ot  bonda  lasued 
In  payment  of  a  subscription  ot  stock— the 
power  to  subscribe  bein^  clearly  given— bound 
to  know  that  the  conditions  precedent  to  the 
enrciae  of  tbe  power  were  not  prrtormedT 
If  the  bonds  bad  not  contained  any  recitals  Im- 
442]  porting  a  performance  of  euch  'condi- 
tions Wore  the  power  to  subscribe  waa  exer- 
cised, then  it  would  have  been  open  to  the  city 
to  sbow,  even  aa  against  %  bona  fide  purchaser, , 
181  0.8. 


tbat  the  bonds  were  issued  Id  dltreganl  of  the 
■tatute.  and  therefore  did  not  impose  any  leftn) 
obligation  upon  IL  Btiehanan  v.  Litehfuid, 
103  v.  8.  378  [36:  1881:  Indtpendeni  School 
DM.  T.  Ston*.  106  U.  8.  183,  1*7  [27;  90,  »1]. 

But  the  bonds  Issued  on  account  ot  subscrlp> 
tlon  to  tbe  stock  ot  the  Evansvllle,  Henderson, 
A  Nashville  Railroad  Company  recite  that  the 
subscription  waa  "  made  in  pursuance  of  aa 
act  ot  the  legislature  and  ordioaDces  of  the 
city  council  passed  in  pursuance  thereof." 
Thiaimpoits,  not  only  compliSDCe  with  tbe  act 
of  the  legislature,  but  that  the  ordinances  of 
the  city  council  were  In  contonnlty  with  tbe 
statute.  It  la  aa  if  the  city  had  declared,  in 
terms,  tbat  all  had  been  done  that  waa  required 
to  be  done  in  order  tbat  tbe  power  given  might 
be  eierciaed. 

Tbe  bonds  issued  Is  the  Bvanavitle,  Carml, 
&  Paducab  Railroad  Company  recite  tbat  they 
were  issued  "byvirtueot"  the  city's  charter 
of  January  37.  1847.  and  that  recital  import! 
compliance  with  the  provisions  of  the  charter. 
The  additional  recitals  that  the  bonds  were 
issued  by  virtue  of  the  act  of  March  11.  1867, 
I  as  well  aa  bv  virtue  of  a  reaolutlon  of  the  city 
council,  ordering  an  election  ot  ihe  qualiflcd 
voters  of  the  city,  which  resulted  in  a  legal 
miajority  in  favor  of  such  subscription, and  M  a 
resolution  ordwlng  tbe  Issuing  of  Imnds.  did 
□ot,  aa  between  the  city  and  a  bona  flde  pur- 
chaser for  value,  prevent  tbe  latter  from  as- 
suming the  truth  of  tbe  recital  that  the  bonds 
were  issued  by  virtue  of,  that  is  in  compliance 
with,  the  clt/s  charter. 

In  Independmt  Sdiool  DM.  v.  Ston«.  above 
cited,  the  court  said:  "  Numerous  cases  bare 
been  determined  In  thla  court,  In  which  we 
have  Bald  that  where  a  statute  confers  power 
upon  a  municipal  corporation,  upon  the  per- 
formance ot  certain  precedent  coudltiona,  lo 
execute  bonda  In  aid  of  the  construction  of  a 
railroad,  or  for  other  like  purposes,  and  im. 
poseH  upon  certain  offlcers — invested  with  au- 
thority to  determine  whether  such  coudlilooa 


that  the  bcnda  have  been  issued  'In  pur:,u 
of,' or  'In  conformity  wlth,'or 'by  virtueot.'or 
'  by  authority  of '  the  statute,  have  been  held 
in  favor  of  bona  fide  purchasers  for  value  to 
Import  full  compliance  with  the  statute,  and 
to  preclude  inquiry  as  lo  whether  the  prece- 
dent conditions  had  been  performed  before 
Ihe  bonds  were  issued."  CMmtui  v.  Erii>e*,  M 
U.  8.  484  [33:  6791;  Dovglat  County  Gomn.  t. 
ai«w,  04  0.  8.  104  [24:  461;  Mtnxr  Couiilt'T. 
Haelatt.  68  U.  8.  1  Wall.  SS  [17:  M8]:  Andtr. 
wn  County  Comrt.  v.  Btai,  118  U.  B.  237,  388, 
2S9  [38:  006,  9701.  and  authorities  there  dted; 
Cairo  v.  Zant,  149  U.  8.  133  [37:  678]. 

The  charter  of  the  city  of  Bvanaville  gave 
authority  to  aubscribe  lo  the  stock  of  Uieae 
railroad  corporations,  and  aa  held  by  tbe  su- 
preme  court  of  Indiana  in  BtaiitiiiSe.  LAG. 
B.  L.  R,  Go.  V.  Bvaanm,  16  Ind.  S&'S,  413, 
the  express  poner  given  to  borrow  money 
necessarily  implied  "  the  power  to  determine 
the  time  of  payment,  and  also  the  power  to 
issue  bonds  or  other  evldencea  ot  uidebted* 
Deaa." 

Aa.lhereforMlMndUl*  i*  the  bondi  to- 
,  ,.-,z...,..,Ca)1>^,v   t« 
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port  compllFince  with  the  city's cliarter,  pur- 
cbuers  for  value  havlrg  no  n.itice  r.f  ihe  non- 
performanfe  of  tlie  rnnillilons  precedent  were 
not  bound  lo  go  beliinti  tlie  sTsiule  cnnferrlDg 
tbe  power  lo  subB<.Til>e.  Anil  lo  luicertaiD.  by 
an  sisminslion  of  Ihe  ordinnnceB  and  rMioriig 
ol  tbe  (ity  council,  whether  ih^im  conditions 
hHd  in  fn'cl  been  performed.  Wilh  Buch  re- 
citals before  them,  1  bey  bad  the  rl^ht  to  b«- 
iume  ibai  tbe  cireumslancet  eilaled  which 
ftuiborizrd  tbe  Htv  lo  exercise  ibe  auiborlrv 
given  hj  tbe  legislmure.  Thf<  charterof  1847 
cODtemplaled  a  pelllion  of  two  ttiirda  of  Ihe 
resident  freeholders  of  Ihe  city.  Tbe  act  of 
ISAT  provided  tor  an  election  by  Ibe  qualified 
Tolers,  who  were  alBO  taxpiijere.  Notwitb- 
•landing  the  proviBiona  of  thu  cbsrler  of  1847 
tbe  city  rnuncU  before  subsrrlblng  for  the 
tttich  might  well  have  BFCertnlned  what  were 
tbe  n  iahex  of  taxpHyem.  who  were  alen  quali- 
fied Tillers.  So  far  as  ibe  recitals  Iq  tbe  bonds 
are  coDCemed,  tbe  purchaser  of  bonds  might 
properly  have  n^sumed  thai  both  methnda  were 
pur>ui-(l.  Allioufib,  In  strict  law,  he  waa 
ciinrLT-iiMe  wilh  knowledge  ihal  the  act  of 
444 )*  I ^07  wiisinvnlid.  and oonsequcnlly  (hat 
BiK-iii'li'iiilield  under  it  coulil  not  itself  author- 
Ize  a  sutisf  ripiion  of  stock  by  ihe  city,  he  was 
eniiik-d  10  ntand  upon  the  Tsltillty  of  the  city 
eharltr.  nnd  to  acl  upon  the  assurnnce,  given 
by  llie  rwitnla  In  the  tmnda,  Ibnt  ihe  provl- 
siiins  <i[  thitt  charter  had  l>eeD  ropc-iied.  and 
therefore  Ibnt  the  subscrlpllon  of  aiock  had 
been  prpceiled  by  a  pcliilon  lo  tbe  city  coun- 
cil of  two  Iblrds  of  Ibe  resident  freeboldera  of 
the  city. 

Tlie  presenT  case  comes  directly  within  Van 
SoiU"!-  V.  M.fiUmn  Cits,  68  U.  8.  1  Wall. 
SD!.  31l7[17r.WK,  MQ]. 

Tlu'  t '.iy  of  MadiMin,  Indiana,  was  autbor- 
Iscil  by  its  charter  "lo  take  slock  in  any  cbar- 
leri'd  t'ompnny  for  making  a  road  or  roarls  to 
Ihe  sniil  lily,  .  .  .  piwrfwf,  Ibat no  stock 
■ball  Iv  --uiKrribed  .  .  .  unless  it  be  on  peti- 
tion of  two  Ihirdit  of  tbe  cillzens  who  are  free- 
boldi-rs,"  etc.  Mr.  Jutliee  Nelson,  deliverini^ 
the  uniinimoiis  judjiment  of  1  his  court,  said: 
"It  is  Kiijipi'-ed  that  tbe  aulhnrliy  to  sutiscribe 
la  lied  down  lo  a  chartered  road,  Ihe  line  of 
which  comes  within  the  limits  of  tbe  city;  and 
that  tlie  words  are  lo  be  taken  In  Ibe  most 
liberal  and  restrictive  sense.  But  tbil,  we 
think,  would  be  not  only  a  very  narrow  and 
■I rained  construclion  of  tbe  lerms  of  the  dause, 
but  would  defeat  the  manifest  object  and  pur- 
pose of  ll.  The  power  was  aoiipbt  and  granted 
with  Ibe  obvious  idea  of  enabling  the  city  to 
promote  its  commercial  and  businesa  Interests 
by  aSordinp  a  steady  and  convenient  access 
to  It  from  different  parts  of  the  Interior  of  the 
■late,  and  thus  to  compete  wllh  other  Hties  on 
tbe  Oliio  river  and  in  the  Interior  which  were 
ormieblbeln  tbe enjoymeutot railroad  facili- 
ties." Touching  another  issue  In  ibat  case— 
and  a  similar  Issue  la  presenled  In  the  present 
llllgalioD — the  court  aald;  "Another  objertion 
taken  is.  iliat  the  proviso  requiring  a  petition 
of  two  thirds  of  Ihe  cillzeni  who  were  free- 
holders of  tbe  city  was  not  compiled  with. 
At  we  have  seen,  tbe  bonds  signed  by  the 
mayor  and  clerk  of  the  city  recite  on  the  face 
of  them  that  they  were  Issued  by  virtue  of  an 
ordinance  of  tbe  common  council  of  tbe  city, 
7U 


piused  Beptember  2,  1853.  This  oondndea 
the  cItT  u  to  any  irregularities  that  may  bava 
existed  in  carrying  into  eteculion  Ihe  power 
granted  to 'suhecrlbe  tbe  stock  and  isBUB[44if 
the  bonds,  as  has  been  repeatedly  held  by  this 
court.  Our  conclusion  upon  Ibe  wbole  caM 
Is  that  full  power  eiiated  fn  tbe  defendants  to 
Issue  the  bonds,  and  that  the  plalnlUTs  are  en- 
titled to  recover  the  Interest  coupons  in  que*- 
tlon.  Even  if  tbe  case  bad  been  doubtful,  In- 
asmuch HS  tbe  city  authorities  have  given  this 
construction  to  the  charter,  and  bonds  have 
been  issued  and  in  the  bands  of  bona  flde  pur- 
chasers for  value,  we  should  have  felt  bound 
to  acquiesce  In  It." 

The  case  before  ui  cannot  be  distinguished 
from  tbe  one  just  cited. 

It  may  be  added  tliat  ibe  questions  here 
presented  were  carefully  examined  by  Judfre 
Woods  in  the  case  of  JUoulton  v.  Enanmilla,  ^ 
Fed.  lUp,  883.  »88,  where  will  be  found  a  full 
review  of  the  adjudged  cases.  That  was  an 
action  to  recover  the  amount  of  coupons  of 
bonds  nf  the  same  clasa  as  those  here  involved. 
Tbe  ci>ni;lusion  there  reached  was  that  tbe 
purcbjiscr  ol  tbe  bonds  had  a  right  to  rely  on 
llie  recilul  as  showing  that  a  proper  pelltlon  of 
freeholders  wsa  prystnied  lo  the  council  be- 
fore the  subscrlpilnn  was  ordered.  Tbe  court 
said;  "The  purchaser,  it  Is  clear,  was  bound 
lo  know  that  tbe  act  of  1867,  and  the  election 
ordered  and  held  in  compliance  with  It,  were 
void,  and  that  the  law  of  1847  reqiiire<l  a  peti- 
tion of  freeholders  as  a  condition  precedent  to 
(he  right  nf  lUe  common  council  lo  make  such 
stock  »ubscrlplinn«:  but  while  bound  by  lenl 
c^nstrucllon  to  know  these  things  for  himself, 
he.  for  Ibe  same  reason,  bad  a  right  to  pre- 
sume Ibal  the  common  council  and  cifflclala  of 
tbe  city  who  ordered  and  made  the  bunds  had 
tbe  same  knowledge;  that  Ihey  ordered  and 
held  the  election  as  matter  of  precaution 
merely,  and  without  tbe  omission  of  any  re- 
quirement of  the  act  of  1847,  as  they  must 
have  Intended  to  ceriifv,  it  Ibey  acted  honest- 
ly, as  they  are  prcKiiined  to  have  acted  Intel- 
Iigeolly,  in  orderin):  ibe  bonds  issued." 

It  Is  contended  ib'at  ibe  defense  Is  sustained 
hv  Bamttt  v,  Deniion,  145  U,  S,  las.  189  [38: 
Va.  653].  That  case  has  no  application  to 
ihe  issues  here  presenled.  The  only  point 
there  decided  was  Ibat  the  requirement  of  Its 
chi<rler,lhat  all  bonds  Issued  by  'the  clly  [449 
of  Denison  "shall  specify  for  what  purpose  tbey 
were  is«^ued,"  was  not  satisfied  by  a  bond  that 
purported  on  Its  face  to  be  Is.-'uea  by  virtue  of 
an  ordinance,  tbe  date  of  which  was  ^ven, 
hot  not  its  llile  Or  (»>ntenM. 

The  conclusion  we  have  reached  upon  legal 
grounds,  and  in  accordance  with  our  former 
necieions,  is  the  more  saiisfacto^,  because  of 
the  long  lime  which  elapsed  before  anj  ques- 
tion was  raised  by  the  city  as  to  the  validity 
of  the  bonds.  The  city  having  autboritr,  un- 
der some  circumstances,  to  put  these  bond! 
upon  the  market,  and  having  issued  them  un- 
der the  corporate  seal  of  the  city,  and  under 
the  attestation  of  its  highest  officer,  certifylnf 
thai  they  were  issued  in  payment  of  a  sub- 
scription of  Block  made  In  puisuanee  of  the 
city's  charter,  the  principles  of  juhtlce  demand 
that  the  bonds,  in  the  hands  of  bona  fide  boM- 
era  for  value,  should  be  met  accordlnf  to  their 
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termR.unleBKiome  dear,  well-ieti led  rale  of  Iftw 
■units  in  tb^waj.     No  such  ibslncleexlBU. 

T^  tourt  a!l*v«ri  tilt  flrtt,  ieeend,  and  fourth 
^ntdiont  ift  the  Keg<Uiiie.  and  the  third  in  tht 
affirmatine.  lt»  annaer  it  in  the  ntgatim  to  " 
firtt  dauee.  and  in  the  affrmatiM  to  the  *ea>nd 
tlauM,  of  tint  fifth  quatioa. 


DAN  K.  SWEARINOEN,  Piff.  i%  Brr., 
UNITED  STATES. 

(Be<  3.  C.  Report^fB  ed.  i(6-Ul.) 

Wrongful  tfw  of  maUt. 

The  wtirila  "obsoone,"  "lew J,"  »nd  "laKilTlom,"  i 
usol  <□  V.  ».  Rey.  SUi.  I  3aca  reapeallntt  ibe 
WTODiiful  u»e  or  Ibe  matla.  kIkoUt  that  form  of 
ImiDurHllt;  wlilcb  has  rt'liKloa  loaeiUHl  Impur- 
itt.  >D(1  bnve  tbe  aanie  Tueanlng'  ginea  tbrin  at 
Dommon  Ihw  Id  proKuutloDB  tor  otimjeiw  Jlbel. 
and  Ibrrt-fore  do  Dot  extend  to  lenffuase,  al- 
(houuh  It  nmT  be  ticeedinitlr  coarse  aod  vulnr 
aod  plmoly  libcloua.  II  It  tana  not  ■  lewd,  ImoIt]. 
oiu.  and  dbereoe  tendRaoj-  calculated  in  oorrupt 
■nd  debauch  tbe  Qjlod  and  moiala. 
[No.  667.] 

Suiiaitfii!  October  SI.  1S95.    Dtddtd  March  9, 
1S96. 

IN  ERROIt  to  tbe  District  Conrt  of  Ibe 
Uniled  Sinles  for  llie  Dlslrict  of  KanRgg  to 
review  a  judpmeni  cooriciins  Dae  K.  Bwear- 
Injfen  under  the  priivisions  of  U  S.  Kev.  Stat. 
g  3893,  fordcpofiliiif;  io  <be  postnUlce,  lo  be 
CODTeyefl  by  niail  and  delivered  lo  oerltiio  per 
■ODS.  a  cprtaio  publii-siion  or  oewspnpcr  coii- 
tainlDg  a  cerUiu  article  of  en  olweene,  lewd, 
atid  lasclfiiiui  cbarucler.  ilerer»cd,  vilh  in- 
elruetiiini  to  atrard  a  new  trial. 

SiBiement  liy  Mr.  Juttiee  Sbiram  t 
Tn  Lhe  dtRiri<-t  ouri  of  Ibe  Uniled  Slateo  for 
447]llie  disirlcl  •«!  Kansas,  Novemlwr  lerm. 
1805.  Dar.  K.  Swearingen  was  inJIi^teri,  under 
Ibi!  proTisions  of  U.  S.  Rev.  Sint.  g  S893.  for 
depnciting  in  tbe  poatofllce  of  the  United  Stales 
at  BurliDtft'in,  Kansas,  to  be  cnuvfyed  by  mall 
aad  delivered  lo  certain  named  persons,  a  cer- 
tain publication  or  newanaper,  eclilled  "Tbe 
Burlington  Courier,"  (laled  September  21. 
ItiM,  and  containing  tt  certain  article  fcbarged 
to  be  of  ao  obscene,  lewd,  and  laacivioua 
character,  and  nonmailable  matter. 


Tbe  indiciment  contained  three  countr,  dif- 
fering only  Id  tbe  namea  of  tbe  puraoDi  lo  whom 
copiee  of  tbe  newspapera  'were  ad- [44S 
dreaaed.  In  eacb  count  tbe  article  wai 
charged  to  be  of  an  obscene,  lewd,  and  la*. 
civioua  nature.  Tbe  defendant  moved  lo 
quasb  tbe  indiciment  hecaiiaelbe  tame  did  not 
slate  or  charge  a  public  oOenae,  and  becauM 
there  were  several  i)Sensi-e  improperly  Joined 
la  each  cnimU  This  motion  was  overruled. 
Tbe  defendant  pleaded  not  guilty;  a  trial  wai 
had;  and  a  verdict  of  guilty  was  rendered. 
Tliereiipon  tbe  defendant  flled  a  motion  in  nr- 
rckt  of  judgment  and  for  a  new  trial.  These 
molioii3  wereoverniled,  and  the  defendant  wsa 
aenletictid  lo  be  Imprisoned  at  bard  labor  In  the 
peniluntlary  for  tbe  period  of  one  year,  to  pay 
a  fine  of  fSO,  and  to  pay  the  coat  of  the  proee- 
cution.  Tlicrcupon  a  writ  of  error  waa  aued 
out  to  IhU  court. 

Mr.  J.  D.   HcCUvertr  for  plaiirtlff  In 


Mr.  JviliM  Shlraa  delivered  tbe  opinion  of 

the  court: 

Tbe  record  dlicloies  that  tbe  defendant  be- 
low was.  Id  the  month  of  Septumber,  iSSi.  tbe 
editor  tind  pubiiaber  of  a  newrpapcr  called 
"Tbe  Burlln(;lon  Courier,"  and  nai  indicted 
for  having  mailed  aeveral  copies  of  the  pitper, 
containing  tbe  article  eet  forth  in  the  previouj 
statement,  aildreaced  to  dilTerciit  persona. 

The  bin  of  excplions  sliowsUial.  at  the  trial, 
tbe  e'lveniment  olfercd  the  anicle  in  queallon 
in  evidi'iice.  and  Hint  tliedefcTiilHnlobjeclcd  tor 
(lie  reasona  tliat  do  public  oCTeoee  was  stated 
In  lhe  indictment,  that  there  waa  a  mitjoindcr 
of  offenses,  and  Ihat  lhe  words  of  said  news- 
paper article  did  not  conalUute  unmailable 
matter.  These  objcrtions  were  overruled,  and 
an  eiceplion  was  allowed.  The  article  waa 
then  read  lo  the  jury,  and  evidence  who  offered 
and  received  tending  tn  ahow  tbal  on  Sc-piem- 


tbe  defendant.  midrcsHed  severally  to  Ricfrs, 
Cowgill,  and  -Lane,  who  were  regular  [449 
-iubscril>ers  to  the  paper,  and  wboee  names 
sere  on  the  mall  list.  The  defendant,  on  tbe 
F-rniind  of  tis  Inaufflciency.  moved  to  8trik« 
t  tbe  evidence  as  to  the  mailing  of  uiy  papei 
Lane  or  Cowgill.  This  motion  waa  over- 
ruled, as  waallkewlse  a  motion  to  compel  tbe 


]p  <rn*  In  tbe  followlae  1 
I  itiitiK  in  buman  shape  t 


rereiilly  baled  i 

•leal  bastard  tbac  flinn  fllfh  under  anotber  man's 
name  down  on  Neo«ho  ptrcet.  He  baa  slandered 
sod  inallBTiedevery  Populist  In  tn;  state,  trom  the 

K?mor  down  to  the  bumli1i-.8t  voter.  Tbia  black 
rted  coward  is  known  lo  every  decent  man. 
woman,  and  cbtld  Id  tbe  oommunliy  as  a  liar,  per- 
jurer, and  slanderer,  wbo  would  sell  a  motber'a 
bcoor  vlib  lesa  beshancy  and  for  mucti  Ina  diver 
lh«D  Judas  betrayed  tbe  Saviour,  and  *bo  would 
pimp  and  tatten  on  a  alsier'a  sbame  wllb  u  mucb 
naeilOD  at  a  buziard  kIuIs  tn  carrion.  He  Is  a 
OODtemptlhle  scoundrel  and  political  blacklev  ol 

ni»  and  is  attbeHme  time  in  me  payor  tba  Ke- 
pubHoan  party.    He  baa  t>eeD  hnowo  aa  Ibe  com- 

KDlOD  («  n«ro   strumpets  and  bae  reveled   In 
■est  debauches.   He  baa  onmlnally  libeled  and 

and  dntent  of  otben  whom  we  mlvfat  name, 
who  are  reconntaed  br  all  partka  a*  anions  the 
l«t  V.  8.  U.  S..  Book  40.  « 


oldest  and  most  respected  c1 


IS  of  the  I 


»UDW. 


„„j ouraire  to  deny  It.      He  slaods 

lo-duy  bated,  deiiplMn],  anil  detened  as  all  tbatis 
low,  mean,  detwsed.  and  despicable.  We  propoae 
IO  have  done  wUb  tbe  knave.  We  have  already 
devoted  loo  mucb  valuBt>le  space  to  bim.  Time 
and  a^lu  bas  he  been  proven  a  wilful,  millcloua, 
and  cowardly  bar.  aod  Instead  of  substdlng  be  baa 
redoubled  big  Uw.  He  Ilea  taster  tban  ten  men 
oould  refute;  and  for  nbatf  A  little  Bepubllcan 
aluab-money.  He  is  lower,  meaner,  flitbler.  rnt- 
tener  than  the  rottene^t  strumpet  tbat  prowls  tlM 
streets  hy  oigbt.  Again  »esay.  we  are  done  witb 
bim.  The  sooner  Popult'ts  snd  Populist  newspa- 
pem  SDub  bim.  quit  bim  oold.  Ignore  bim  entirely, 
tbe  sooner  will  be  cease  to  l>e  tboiiirbt  ot  'inly  aa  a 
pimp  that  any  man  can  boy  for  >lor  lev.     He  Is 


We  have  been  wrong  li 


notiolng  Uw  [KlllrooDat 
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SurUUCB  CODHT  OF  TH8  UHITBD  STATES. 


Oct.  Tkbk, 


dlitriet  Attoroej  hi  elect  upon  which  count  of 
tbe  iDdicimeut  he  vould  rely.  The  deteDdant 
oflereil  DoevideDCe.  and  the  court  chareedUie 
Jury  thnt  the  newspnper  srlicle  in  evidence, 
which  tbe  defendant  admilted  he  published. 
maa  obscene  and  unmallable  matter,  and  Ihat 
the  onlv  thing  for  the  ]ury  to  pass  upon  wai 
whether  the  evidence  BHiisflpd  ibem,  beyond  t 
KasonaMe doubt,  that  the  duftcxlant  deposited, 
or  canned  to  be  deitosiied,  In  Ihe  poslulBce  a1 
Burlrn^ti>(i,  EaQUS,  newspapers  conialning 
aalil  ariicle.  To  the  rulings  of  the  cour" 
rullng  the  motions  and  to  the  charge 
tlons  were  tsket)  and  allowed. 

As  we  think  that  the  courterted  Id  charging 
tbe  jury  tliiit  llie  newspaper  article  In  quetiiloD 
waa  obscene  and  unmailalile  matcer,  it  will  not 
be  necesB&r;  for  us  to  consider  the 
those  assignments  which  allege  error  in  the 
ftdmlssloD  of  evidence. 

Tills  proaecuilon  was  brought  under  IT.  B. 
Rev.  Slat,  g  3693,  which  declaras  that  "every 
obsfxne,  lewd,  or  lascivious  book,  pamphlet, 
picture,  paper,  writing,  or  other  publication 
oi  an  indecent  ehBracl4:r  .  .  .  are  hereby 
declared  to  be  noamailable  matter,  and  shall 
not  be  conveyed  in  Ihe  mails,  nor  delivered 
from  any  postolllce,  nor  by  any  letter  carrier; 
and  any  person  who  shall  knowingly  deposit 
or  cause  to  be  deposited,  for  mailing  or  deliv- 
ery, anything  declared  by  this  section  to  be 
Driumstinble  matter,  and  any  person  who  shall 
knowingly  take  Ihessme  or  cause  tbe  same  to 
be  taken  from  the  mails  for  the  purpose  ot 
circulating  or  disposing  of  or  aiding  iu  the 
circulxtion  or  disposition  of  the  same,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  for 
each  and  every  offense,  be  tlncd  not  less  than 
(100  nor  more  than  $3,000,  or  be  Imprisoned  at 
hard  lalmr  not  less  than  one  year  nor  more  than 
ten  Tears.orbolb,  at  the  discretion  otthecourt." 
400]  "The  Indictment  contained  three  counts, 
In  each  of  which  the  offense  charged  was  the 
msilitig  of  a  copy  of  a  uewspaper  containing 
the  article  described  in  tbe  previous  stalement, 
and  which  was  alleged  to  be  "an  obscene, 
lewd,  and  lascivious  article." 

As  already  slated,  the  court  charged  tbe 
Jury  that  the  newspaper  article  was  obscene 
■nd  uumaiiable  mailer,  and  that  the  only 
question  forthe  Jury  to  passupon  was  whether 
Uie  defendant  deposited  the  s«me  in  tbe  posl- 
offlM  si  Burlington,  Kansas. 

Tbe  language  ot  the  statute  la  that  "evei^ 
obscene,  lewd,  m-  lascivious  book  or  paper"  is 
nnmallable,  from  which  it  might  be  Inferred 
tbat  each  of  those  epithets  pdnted  out  a  dis- 
tinct offense.  But  the  indiclment  alleges  that 
the  newspaper  article  in  question  was  obscene, 
lewd,  and  lascivious.  If  each  aiijective  in  tbe 
statute  described  a  distinct  offense,  Iben  these 
counts  would  be  tiad  for  duplicity,  and  the  de- 
fendant's mollon  in  arrest  of  judgment  for 
that  reasonought  tobave  beensuslained.  Wo, 
however,  prefer  to  regard  the  words  "obscene, 
lewd,  or  lascivious,  used  In  tbe  statute,  as 
describing  one  and  the  same  offense.  That 
was  eTldentlv  the  view  of  tlie  pleader  sod  of 
Ibe  court  below,  and  we  think  this  la  an  ad- 
missible construction. 

Regarding  the  Indictment- as  cbarging.  in 
each  count,  a  single  distinctive  offense,  to  wit, 
the  malllDg  of  an  obsceoe,  Iswd,  and  lasciTloiis  i 

7ee 


paper,  we  think  the  court  tielow  erred  la 
churging  the  jury  that  the  evidence,  so  far  as 
Ihe  character  of  the  paper  was  concerned,  sus- 
tained tbe  charge,  and  Ihst  tbe  only  duly  ot 
the  jury  was  to  find  whether  the  defendant 
knowinely  deposited  or  caused  to  be  deposited 
in  tbi  postofHce  newspapers  cont^ning  the  ar- 
ticle so  described. 

Assuming  tbat  it  wns  wiibin  the  province  of 
the  judge  to  determine  whether  the  publirallon 
In  question  was  obscene,  lewd,  and  lascivious, 
within  the  meaning  of  the  statute,  we  do  not 
agree  with  the  court  below  in  tbinking  that 
the  language  and  tenor  of  this  newspaper  arti- 
cle brought  it  within  such  meaning.  Tbe  of- 
fense aimed  at,  in  that  portion  of  tbe  statute  we 
are  now  considering,  was  the  use  of  the  mails 
to  'circulate  or  deliver  matter  to  carrupl[451 
Ihe  morals  ot  the  people.  The  words  "ob- 
scene."''lewd,"  and  "liitdvlouB,"  as  used  In 
the  statute,  signify  that  form  of  immorality 
which  has  relation  to  sexual  impuriiy.  and 
have  the  same  meaning  as  is  i;iven  them  at 
common  law  in  pniijecutious  for  obscene  lilwl. 
As  the  statute  is  hiehly  penal,  it  should  not 
be  held  to  embrace  iangiiHge  unless  it  is  fairly 
within  lis  letter  and  spirit 

Itercrring  lo  this  newspaper  article,  as  found 
In  Ibe  record,  it  Is  undeniable  Ibat  its  langusgs 
is  exceedingly  cnnrte  and  vulgar,  and,  as  ap- 
plied to  an  individual  person,  plainly  libelous. 
But  we  cannot  perceive  in  il  anytbin;;  of  a 
lewd,  lascivious,  and  obscene  tendency,  calcn- 
'  tt'd   lo  corrupt  and  debauch  the  mind  and 

ortils  of  those  into  whose  hands  ll  might  fall. 

T7it  judgment  of  the  court  bt'oic  if  rererteft, 
and  Ihe  eav»»  remaaded,  vriih  innfiiirlion*  fs 
tel  atide  the  verdict  and  auiard  a  tiea  tiial. 

1.    and 


NORA  O'BRIEN. 

(See  B.  C  Beporter's  ed.  tf  l-(S8.) 

Evidence — eadvrion  of  guatton — leading  out*- 

tiont—eantnbiilory  negligence— inttraclxan — 

ritkt  nis'imed   by  emjAoyee — error — duty  ^ 

railroad  compuny — engineer. 

1.   It  Is  not  error  to  Include  on  oross-examinatioD 

uestlon   tn  n  wliness  the  ansver   to  which 

ltd  lie  an  inlerence  which  li  was  for  ihe  Jucr 


NOrt— Alio /rtedom  of  ptaMtlff fnm  a 
torn  iteoliQenet  necaanrii  to  entitle  Aim  t«  iSSOSSr, 
-  I  »tok«  V,  Bailonsull,  10;  11&. 
la  on  cocmptDiKM  or  ctxtiTant*.  witkla 
the  ru/B  that  a  matter  U  nnt  rtrp^nfiiAt  far  fnfsrM 
serranl  oecatUmeU  bu  the  ixegli^nce  of  a  enterw 
Mwnote  loHouRh  v.  Teins  &  P.  R.  Oo.  tS:  »£. 
itofeUfM  nefTOiKsond  their  netiliitenre,  tehonn 
110  tervanti:  rice  pr'netpal:  ttiperiar  wrrvnii;  lio- 
bUay  or  maiter.-sea  note  lo  BalUmore  &  O.  K.  On. 
'.  Eau»h,  87;  Tia. 

Ai  to  tUU>tlU)i  of  raUrtMidumiiaMet  to  nBUeksMW 
r  tiniJceni«n  for  infuTict  itMIe  cimjijiito  ear*.*  Mdl>> 
Hoim^rulei,— seenotetoKobn  v.  MoNultn.SF;  IBL 
tmptachtno  wUntm  by  pnxtf  of  c' 
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tJHion  Pacific  R.  Co.  t.  O'BRimr. 


tha  track  In  aoBtfleialni  dorailment.  It  ^»  not 
acnr  to  eaciudo  t*e  Queatton  to  a  wftneaa, 
whether  tbe  out  wu  oot  oorutrucleil  In  the  ordi- 
nary way,  aa  raflway  outa  ara  not  mads  on  any 
recogniied  pailem.  and  aa  1(  was  not  ^hown  tbat 
the  aurrounolinfs  of  other  outa  were  •imllar  lo 
thuM  of  tbe  euc  where  tbe  uociaent  happened. 

»,  It  ta  within  tbe  dlaoretlon  of  the  tital  court  to 
permit  leading  quntlou*  to  be  propounded  tor 
the  purpose*  ol  impeMbmenL 

4.  TbetamcDOf  proottonotupon  theplalntllt  In 
■D  ftctioa  for  oauafnn  death  to  ahow  in  the  first 
liwtanoe  that  tbe  penon  kUlea  wai  In  the  cier- 
ctaeoCdueoareattfae  tlmeof  tlieacRliient. 

E.  Ad  kutruction  U  properly  refused  which  oon- 
fuaee  (wo  distinct  piopoaitlona.  one  relating  to 
rlaks  assumed  by  an  employee  and  anotber  re- 
latlBg  to  the  vl^llanoe  to  t>e  eierclsnl  under  ths 
etrcumfltanees,— espeolally  If  the  instruction  1 
■at JuBtitled  bi  the  eyldenM. 

t.  Tbe  riaha  assumed  by  an  engineer  on  a  line  o 
road  runnlns  at  the  [oot  of  »  mnuntaln  range  di 
not  Include  unnecessary  rlBhs  and  dangers  arislni 
from  the  failurtiot  the  company  to  construct  and 
maintain  tta  track  and  roadbed  Id  proper  oondi- 

1,   It  to  not  error  in  tbe  trial  court  to  decline 

give  an  Instruction  U)  tbe  Jury  wblob  bM  already 
been  tuUy  covered  In  theobarge. 
&    A  railroad  oompany  owe*  to  its  tralnmei 


duty  to  exercise  the  ««ra  whieh  tbe  «xl8«nala* 
reasonably  demand  in  f  urnishinB  proi>er  roadtied, 
track,  and  other  atruotureii.  iacludlng  «ulllclent 
culverts  for  tbe  eecape  of  water  collected  and  ao- 
cumulated  by  lis  embankments  and  eicavatlonf. 
B.  An  engineer  on  a  railroad  train  c»nnot  be  held 
to  knowledge  of  the  danger  lurking  in  a  narrow 
team  in  a  roouutala  side,  by  whose  iiiequnUileeil* 
tmuoBliiea  were  fildden,  so  as  lo  be  held  to  hAva 
tAken  tlw  baaard  thereof. 

[Ho  no.] 

Atow^  and  Svbmitftd  Dteembtr  IS,  1895.    D^ 
eided  March  9, 1898. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  AppedU  for  tbe  Eighth  Circuit  to 
review  a  Judgment  of  lliat  court  affirmlDg  m 
judgnient  of  the  Circuit  Courlin  favor  ofplaio- 
tifl,  Nora  O'Brien,  against  tbe  Union  Faclflo 
Railway  Company  for  dam.iges  for  the  de»th 
of  her  busbaid,  John  O'Brien,  od  account  of 
the  negligence  of  the  company.  Afflrmed. 
Bee  ume  cose  below,  4  U.  &.  App,  221. 

Statement  \>j  Mr.    Chief  JvHiea  Fuller! 

This  was  ati  action  broucbt  by  Nora  O'Brloi 
■gAinst  the  Union  Pacific  Railway  Companf, 
in  tbe  circuit  court  for  the  district  of  Coloiadtv 
to  recover  damages  for  the  death  of  her  hiU' 


•cops  0/  Injuirw  lu  to  OiaTaeitr  and  ttiw,— eee  note 
to  Teese  v.  Bunttngdon,  16: 179. 

Ai  lo^eehtente  of  controdlctorv  staI«ni«nU  mndc 
binoSlnema  la  impeach:  in  rratml  louhat  facts  (n- 
guirtii  of  on  eroa-tzaminaHftn.  Oicteltnetta  mail  bt 
coil irodtcffd.— see  note  lo  EUlcottv.  Fearl,e:«TS. 

.Ai  Co  the  uotK  and  Hinlt*  of  a  eross-euunfnattoni 
see  note  lo  Kea  v.Mlssuuri,  O:  TOT. 

Zitabauy  0/ railroad  compani/ /or  tts/ndun  to  pm- 
Mds  suUoMtatiil  snfe  mnteriali  ind  ifnicluru  fn 
Ou  eonttruelion  and  operation  of  its  rood  atul  o  sn/s 
plact  for  U*  empIoHCM  to  worh:  and  ttt  dwv  in  fv- 
Uteet  Uierdo. 

1'bat  a  hole  In  >  railroad  track  wss  concealed 
from  sight  by  Slush  will  not  excuse  tbe  nillroad 
company  from  liability  to  a  brakeman  for  injuries 
recelTed  from  stepping  into  It  Northern  F.  B.  Co. 
V.  Teeier.  SS  Fed,  Hep.  m. 

A  railroad  company  le  liable  for  Injurlei  to  a 
switch  man  from  tbe  derailing  of  an  eoiiine  of  ei- 
tmordinary  site  at  a  ourye  of  11  degrees,  con- 
ttrneted  without  elevating  the  outer  or  depressing 
tfaelnnar  isil.  where  frequent  derallmenta  have 
noeuired  at  tbe  same  place.  Bt.  Louis  Bridge  Oo.  v. 
PellowB,EiIll.  App.  sot. 

A  railioad  company  is  not  liable  to  an  employee 
for  «B  Injury  resulting  irom  alipping  upon  a  piece 
uf  decayed  lapwood  on  »  tie  over  which  be  was 
[laning  in  punuance  of  his  duty,  where  tbe  tie  was 
otbenriae  sulDclently  safe  for  Ibe  use  tor  which  It 
waaiotendod.  Bast  Tennesaee.  7.  *  Q.  B.  Co.  v. 
Reyuolda. »  Oa.  GTO. 

A  railroad  company  la  not  liable  for  the  death  of 
•n  employee  caused  bye  car  leaving  tbe  track  at  a 
place  where  It  was  out  of  repair.  Pidireon  v.  Long 
UlBDdR.  Co.  sr  Hun.  18. 

The  duty  of  a  railroad  company  to  its  employees, 
of  blocklug  Its  switches,  imposed  by  statute.  It  not 
met  by  adopting  a  mtUiod  which  the  use  of  tbe 
rosd  renders  ineffectual  within  twoorthreedays, 

is  In  common  uw.  Eaaimau  v.  Id^e  Bbore  &  H.  & 
B.  Co.  101  Mich.  EST. 

A  rvllroad  company  wbich  eieela.  punuani  to 
the  direction  of  the  United  Statea  autborltle*.  a 
mall  crane  with  u  sTailonaryarm.  for  use  in  taking 
mall  bags  mtoamail  car  white  tbe  latter  1*  in  mo- 
Ul  V.  8. 


a  brakeman  br 


tlon.  Is  not  liable  for  an  Injury  u 
oollislon  with  sucb  arm,  where  similar  crana  aiw- 
usedbyoitenelvelineaof  mtlroad.  and  It  could  Dot- 
be  pbioed  further  from  tbe  track  and  perform  Uw- 
service  tor  which  it  Is  designed.  BIKO  v.  Lehigh  fc 
H.  K.  R.  Oo.  lU  N.  T.  »8. 

Failure  of  a  railway  company  to  place  a  win 
strung  across  a  side  track  higb  enough  to  avoid  aB 
employee  or  meobanic  rnsldag  repairs  on  the  roof 

ably  an  tlcipated  by  the  com  pany  that  at  eome  ttn* 
a  iiSBaeDgercai  may  puss  under  tJie  wire  while  SUOh 
repairs  are  being  made.  Btoltenburg  v.  Pittsburg 
ft  L.  B.  R.  Oo.  16S  Pa.  8TT. 

A  railroad  com  i>any  la  not  liable  for  the  death  of 
a  llreman  in  Jumping  from  the  engine  upon  dlg- 
coverloga  log  across  tbe  track,  where  the  engineer 
acted  as  a  prudent  man  and  did  all  that  waspoeal* 
ble  to  be  done  under  the  drcumatances.  I«ka 
8faore  &  M.  a  H.  Co.  T.  BnuziU,  i  Oblo  Dec.  (Ml. 

A  railroad  company  is  liable  to  a  aecUon  hand 
for  Injuries  received  by  a  oar  upon  which  ha  !§ 
riding  in  the  discharge  of  his  duty  oomiog  In  con- 
tact  with  a  car  upon  a  aide  track,  negligently  left 
by  the  station  agent  having  oonlrol  of  Suoh  tcacki 
BO  projecting  that  a  collision  was  Inevitable.  St. 
Lout^  A.ftT.  U.  R.  Co.  V.  Blgga.  G8  HI.  App.lUX 

A  railroad  company  owestoliaemployeea,  In  re- 
spect lo  a  locomotive  charged  with  ateam,  tbe  duty 
of  using  due  can  fn  seeing  that  the  engine  is  kept 
and  maintained  In  a  aale  and  proper  condition.  In 
proportion  to  the  consequences  liable  to  fnl- 
low  from  ibe  want  of  such  care  and  aklU.  Texas  A 
P.  R.  Co.  r.  Barrett,  07  Fed.  Kep.  211. 

A  railroad  company  Is  liable  for  an  injury  to  an 
employee  from  tbe  sudden  (tsunlngof  a  locomo- 
tive by  reason  of  leaky  ralve*.  where  he  wa*  free 
from  contributory  negligence,  although  It  may  not 
have  bad  actual  notice  of  auoh  defective  oondlttnn, 
under  Ohio  act  1890,  providing  that  wherean  Injuir 
occurs  loan  employee  by  reason  of  defective  ma- 
chinery the  company  shall  be  presumed  to  bav* 
had  notice  or  the  defect  and  lo  have  been  negiifrent. 
Lske  fltaore  *  M.  0.  U.  Co.  v.  Ralti.  ID  Ohio,  C.  Cm 

A  railroad  company  whicb  requires  a  competent 
and  experienced  workman  and  asalalant  to  subject 
tbe  stay  bolts  In  a  iMller  to  the  beat  last  known,  to 
dlaoorer  If  they  ara  whole  and  •onnd.  Ii  not  11^>I* 


,,GoogU 


BuPBBMR  CoDKC  oy  TBB  Onited  Statka. 


Oct.  Tehm. 


bimil.  Jolin  O'BrU'D,  who  nsB  in  ibe  employ- 
ment or  the  defend  ant  u  a  locom  olive 
Friffinccr.  ruDning  od  the  8oulh  Psrk  division 
or  tile  company's  line,  and  wm  killed  by  the 
derailment  of  liis  eDftine.  The  evidence  (ended 
toabow  Ibat  at  the  lime  of  bis  death  OBrien. 
who  bad  been  ta  eogitieer  upon  the  road  for 
•eveo  or  eipbt  yeara,  waa  bring:lDg  a  freiebt 
tmiD  of  twtDty  three  cars  from  Como, 
Colorndo,  toDeaver.  and  was  running  through 
that  part  of  the  oiouDtainB  known  as  Platte 
Cafion;  that  O'Brien  left  Como  at  7  or  8 
o'clock  on  the  erening  of  September  8,  1890, 
and  that  Ibe  eccidfot  occurred  at  1  o'clock  in 
the  mortiinc  ot  Seplemtier  4;  thai  ibe  line  of 
railway  followed  the  course  of  the  South 
Plitte  river,  and  that  there  were  Dumeroui 
cuts  thereon  caused  by  the  inleraectton  of  the 
line  with  the  spurs  projectiog  from  tbe  fool 
bi11<i  along  which  the  line  was  built ;  that  the 
locomotive  was  derailed  by  reason  of  aand  and 
gravel  which  had  been  dcpoBiled  on  the  track 
to  a  depth  of  some  7  or  8  inches  and  to  the  ei- 
teot  of  from  10  to  20  feet ;  that  this  deposit 
wiM  In  a  cut,  approached  by  a  curve  to  tbe 


left,  and  then  curving  to  tbe  ri^ht  aa  Ibe  track 
entered  the  cut,  a  double  curve  :  that  the  rlfer 
bank  of  tbe  cut  was  about  7  or  t)  feet  high, 
the  other  bank  being  much  higher  and  very 
steep,  sloping  back  up  the  mountain  side  ;  Ibat 
down  the  upper  bank  ran  a  narrow  gully 
wbicb  In  rainy  weather  brought  down  water, 
earrying  sand  aad  dlsinlegrated  rock  :  Ihat 
thid  gully  bad  had  an  outlet  into  the  river  before 
the  track  was  constructed  acrora  It:  that  there 
was  no  opening  or  culvert  under  tbe  railroad 
(rack  through  which  tbe  water  and  material 
brought  down  could  escape  ;  that  a  small  ditch 
ran  nlonfrside  the  roadbed,  but  it  the  water 
coming  down  was  greater  In  quantity  than 
Ibis  ditcb  could  carry,  then  tbe  *Burplus[403 
would  run  over  and  upon  tbe  (racks  of  the 
railroad;  and  (hat  rain  had  fallen  the  evening 

Srevious  to  the  accident,  and  the  water  ruBbinx 
owntbe  gully  bad  deposited  this  mass  of  sand 
and  gram  upon  (he  track.  There  wu  aom« 
evidence  Lbat  the  gully  was  narrow,  crooked, 
and  concenled  by  tbe  Iiills. 

Ow  Hall,  a  locnmolive  engineer,  familiar 
with  the  road,  tesilQed  that  there  were  many 


lOr  the  death  ot  an  engineer  from  an  ezploBlOD  nf 
tbe  (Killer,  due  to  broken  star  boK^.  eiaht  Oofe 
after  sucli  liigpectlon.  Cblca«o  t  A.  B.  Ca  v.  Du- 
Bolae.  U  IlL  App.  IBl. 

Tttedulf  DiHcsilroadoompanr  towards  a  brake- 
nMn  to  fumlsfa  a  sulDolent  supply  ul  sound  Hnd 
suitable  slakes  to  bold  a  load  of  ilea  on  a  platform 
oar  is  not  dtacbantedbrfumishlnB  suitable  lumtjer 
and  entrusting  tbe  preparatloD  of  tbe  slakes  to 
aufflclent  men.  Uolnlrre  v.  Boston  *H.  B.  Co. 
lIBHast.  IW. 

A  mllroad  companr  does  not  fulDl  Its  dutlea  to- 
ward a  biakeman  on  a  train  br  provldtng-  onao- 
otber  train  a  decayed,  roiteo,  doiy  stake  to  hold 
the  binders  ot  lumtwr  upon  a  car,  and  is  liable  lor 
Injuries  from  such  brakeman's  twins  struok  by  a 
board  iir:>]ectlDB  'rom  sucti  oar.  Byan  v.  New 
York  C.  &  H.  B.  a.  Co.  88  Han,  BR. 

A  railroad  oompany  Is  not  liable  to  an  employee 
.Injured  t>y  tnltlnB  from  a  tiand  car  which  he  WBa 
aHlstlng  i«  oi>t.TBte.  due  to  the  breaking  of  a  ben- 
dle  by  wblcb  ibe  lever  was  worked,  owing  to  a  de- 
fect Id  »tiL'b  u  place  relatively  to  the  sooliet  ot  tbe 
lever  ibmiish  wbtcb  the  handle  passed  as  not  to  be 
apparent.  In  Iheatirenceof  actual  knowledge  of  tbe 
delect  by  Ibe  oompany.  Louisville  AN.  R.  Co.  v. 
Binder.  IB  Ey.L.Bep.  8<l. 

A  railroait  oompany  Is  liable  tor  the  dmth  ot  an 
«Diplo.reeeDEBHed  to  coupling  can.  by  belDH  SLruck 
by  ilml>er«  prnjecllng'  from  a  car  tbrougb  their 
•hlttlnK  after  (bey  were  reloaded  tiecauM  Ibey  bad 
previously  shitted,  vtiere  no  means  were  adopted 
to  preveol  suoh  shining.  Illinois  C.  U.  Co.  v. 
Reardon.  M  III.  App.  6t!. 

A  railroad  company  Is  upder  no  duty  to  a  brake- 
man  to  have  thp  end  gateot  a  gondola  oar,  properly 
sooslructed  tor  the  purpose  for  which  It  waa  In- 
tended, securely  fastened  so  as  to  allow  him  to  use 
It  as  a  band  hold  In  attempting  to  altgbt  from  the 
ear  In  motion.  Oreham  v.  Chicago,  St.  F.  U.  AO. 
R.  Ca  K  Fed.  Rep.  SBt. 

The  fact  that  a  car  is  reoelveil  from  another  road 
for  transportation  does  nut  rellive  a  railroad  com- 
pany Irom  the  duty  toward  employeeaot  using  or- 
dinary and  reaaon able  care  to  see  that  It  is  fur- 
lUabed  witb  such  car  handles,  laddeia.  orsalcauards 
as  are  In  common  use.  Doooer  v.  Delawan  t  H. 
Canal  Co.  IM  Pa.  IT. 

Antiroad  company  la  under  do  legal  duty  not  to 
ezpoae  Ita  employees  to  danger  arising  from  sueb 
deteots  In  foreign  cars  as  ma; 
S»8 


i^aS'inable  Inspection  before  such  oara  are  ad- 
mitted to  Its  tralo.  TtsIIImore  *  P.  S.  Co.  v, 
Mackcy.  167  D.  B.  73  (SB;  fl2i1. 

Employees  of  a  contractor  engaged  Id  taUtig 
psrtb  away  from  oars  for  a  cotislgnee.  who,  to  ra> 
dliiale  the  work,  dump  tbe  earth  from  the  ear  on 
the  requi^tof  the  railroad  crew,  are  not  volunteer* 
so  as  to  preclude  recovery  from  the  railroad  oom- 
pauy  for  Injury  by  the  tipping  over  ot  a  car.  due 
to  defects  therein  and  to  Improper  loading.  O'Doo- 
nell  V.  UnlD  C.  H.  Co.  M  Me.  BSE,  ffi  L.  B.  A.  tSB. 

A  ratlroudcnmpanyla  not  liable  for  an  Injury  t« 
tbe  emplovee  of  a  ooal  oompany,  caused  by  the  de- 
tective brakes  on  a  car  Icwled  with  coal  andde- 
Itvered  loitie  latter  oompany.  on  the  ground  of  a 
failure  to  turntab  an  employee  witli  safe  ma- 
cblnery.    Hehmv.  PennBylvanla  K.  Co.  IM  Pn.Dl. 

A  railroad  oompany  l«  liable  tor  an  aocldent  ma 
brskeman.  free  (rom  contributory  negllEenor, 
caused  l>7  the  absence  of  a  nut  (rom  the  io|i  of  a 
brake  staff  which  held  the  lever  fast  to  it.  notwith- 
standing an  lm|ierfeci  Inspection  made  a  short  time 
before  the  Injury.    Hoydea  v.  Plati.  84  Hun.  «<:. 

A  railroad  oompsny  wblch  falls  to  pro rtdc  an  In- 
spector tor  Its  caia.  or  to  furnish  a  crookeri  ^Ink 
any  cases  to  the  coupling  ol  cjia 
nds  of  dlfterent  heigbts  icoelved 
la.  cannot  be  raid  as  amatler  of  law 
to  nave  penormed  its  whole  duty  toward*  a  braka- 
man  in  Its  employ,  required  to  couple  auch  oara. 
Bennett  v.  Greenwich  *  J.  R.  Oo.  61  Hun.  US. 

Car  butter*  ot  different  helabts,  overlapping  In 
ODuplIng  to  OS  to  afford  no  proteotton  to  the  per- 
son maklDg  the  coupling.  ooDstltutea  detect  In  the 
arrannement  ottba  plant,  within  tbe  meaning  of 
tbe  ODiarlo  statute  providing  tor  compensatlaci 
forlnjurica  to  brakemen.  Bond  v.  Toronto  R.  Oa. 
a  Ont  App.  Rep.  78, 

The  use  by  a  railroad  companyot  cars  ot  another 
oompany  having  double  dead  woods,  anob  aaan  at 
tbe  time  in  lue  on  othpr  roads.  It  In  good  condltioa 
and  tree  tram  detecta.  Is  not  aegllgenc  towards  a 
brakeman,  although  It  may  enclianoe  the  risk  to 
which  bets ezpoaed  In  making ooupllnga.  Nortb- 
ero  P.  B.  Oo.  V.  Blake.  BS  Fed.  Rep.  O. 

Tbe  uaa  by  a  railroad  oomtMny  of  can  wttb 
double  buffer*  la- oot  negligence  towarda  aoenb 
ployee.  although  greater  cure  Is  required  lo  ooup- 
llngttaem.  Illinois  CL  B.O0.  v.  Hani*,  S3  HL  App.  OK 

A  railroad  oompany  Is  chargeable  with  ncgU- 
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cqU  on  the  line ;  that  Mnd  wai  frequently 
found  thereon  In  Kvera]  places ;  thU  there 
were  usual);  raioB  about  the  latter  part  of 
August  or  September,  and  that  iu  rainy  weather 
OD  iiccnunt  at  the  steepneK  of  Ihe  nioiintafng 
DK^re  or  tees  material  would  be  deposired  on 
the  irMck.     Defi^ndant  then  propoiindi'd   lliia 


whether  he  had  In  a 


o  oertaln  specified 


mix  II 


"Are    I 


ensini'pre  here  ftware  of  that  factT"  lo  which 
pUintiir'a  counsel  interposed  an  objection, 
which  wo?  sualained,  and  defendaut  excepted. 
Tlie  nitnesB  bud  also  lealifled  tbat  a  cuWert 
would  have  added  totheuiftty  oF  Ihia  cut,  nod 
wns  asked  (bU  question  by  dcfeoiinni ;  ''  You 
laid  you  thought  the  culvert  wouiil  maku  it 
much  safer,  but  Is  not  that  cut  conslrucltd 
there,  and  the  water  nm  out  of  It,  exactly  as 
the  cjIs  are  oidinnrily  rnti'^tructed  on  roads 
runDloc  through  such  placts? '  The  qucstinn 
was  objected  lo.  the  objiclion  sustained,  and 
derendani  excepted. 

Qeorjte  Waruick,  the  locomotive  flrcninii 
who  wus  on  the  entitle  when  the  accideni 
happened,  gave  cJidonce  on  defendant's  behalf 
teudlng  to  show  ofgligence  on  Ihe  part  of  de- . 
ceased,   and  was   ask^  on  cross  examinstiou  | 


Sunday  foltowlog  stated  that  neither  he  t— 
the  eni^neer  was  to  blame  for  the  nccident. 
This  he  denied  and  leadine  quesllons  were 
permitted  to  be  propounded  to  a  witneis  called 
in  rebuttal  lo  contradict  him,  (o  wiifcli  fxcep- 
tiona  were  snved. 

Di-fendanl  asked  Ihe  court  to  gi*e  the  Jury 
the  fullnu'iuir  Inatructious: 

•■  1.  The  court  is  asked  to  iuslruel  ibp  jury 
that  the  burden  of  proof  is  upon  ihi-  plidotitTio 
shnw  iliallhenccldentoccurredliy  lewsouof  Ihe 
neglicence  of  the  deleridauis,  iiLid  'thai  14o4 
the  plaloilfl  was  in  llii'  exercise  of  due  cnrc  at 
the  lime  nf  Ilie  accidenl,  and  that  due  enre  In 
such  a  case  icquired  of  ibe  dece:ised  tbat  he  be 
viftilant  uud  «  aicliful  to  aroid  such  d-iiiger  ai 
his  experience  of  the  road  musl  liaee  ~made 
him  aware  he  must  expect  in  such  j>Uiccs  as 
llip  place  where  the  HCcideul  oceurriii,  and 
under  the  circumstances  dclaili-d  l»y  Ihe  wit- 
nesses, 10  wit:  at  lime  when  henvj'rniiis  had 
t)ecn  met  wjlh.  and  Ihat  there  has  lii><'U  olTered 
nn  evidence  whatever  upon  that  pi'tii'  by  lbs 
plnlntiS,  not  even  a  reputallou  for  care,  but 


•ence  ol  a  dniwlirad.  hy  reason  vhereot  tbe  cars 
name  In  coiituet.  lalnrinjran  employee  eng^aited  In 
unluudInK  one  or  them.  Luoco  v.  New  Vurk  C.  * 
H.  lt.K.  Co.STBun.  BR 

A  milr.iad  companT  irtio employs twonble-bndled 
men  to  traniitpr  a  box  wbljrblni;  EflO  pounds  Irom 
one  car  to  another  S  leet  avB)-  Is  not  guilty  of 
neKllifence  In  fallini  to  provide  pltinks  or  skids 
upon  wbitb  In  slldu  suob  box.  Qonen  v  Uarler. 
W  Fed.  Ren.  U73. 

A  railiHin:!  companj-  Is  not  liable  for  an  acciilcnt 
1(1  nil  eti.iiliiyci.'.  caused  by  ibc  fait  of  a  trang  plank 

pllancea  wure  no[  fumltbeii,  wUurejranii  plunhsof 
the  Bume  cnaraccer  bad  been  used  for  more  tbau 
Ufieen  years  without  any  neetdent.  La.  Pierre  v. 
CbioaKO  te  a. T.  It.  Co, 89  Ml,b.  -Jii. 

A  railroad  cumtpunj-  la  liable  for  an  injury  re- 
ceived by  an  employee  while  ridlnir  In  a  tuiufrafre 
car  m  wfalDh  it  n-as  bis  duty  to  be.  where  such  boji- 
SeRe  carliwrealifd  by  the  oompaoy's  Deiclliteace 
in  tailing  ID  provide  a  reasonably  safe  bridge,  il- 
tbough  Ir  be  bad  been  ridma  m  a  DuSBenirer  car  be 
would  not  bave  been  Injured.  Han  Antunlo  &  A. 
P.  R.  (%.  V.  Adams.  6  Tux.  Civ.  App.  IDS. 

A  lallrosd  comjianyla  not.  In  tbe  absence  ot  any 
agreemenl,  bound  in  (umlch  a  betliT  track  to  Id 
amployecsihan  such  as  are  In  apiitrni  us"  by  other 
companiei.  Alebison,  T.  *  B.  F.  K.  Co.  v.  AlHluif, 
«T  lit.  App.  a». 

A  nllroBd  ooinpenv  H  not  liable  for  tbe  death  of 
■n  engineer  caused  by  tbe  unlaw rul  sot  of  other 
parties  in  looaenlno'  a  rail  on  tbe  track.  Illinois  C 
B.  Co.  T.  Quirk.  51  III.  App.  007. 

A  railroad  oompauy  is  doi  liable  to  a  brakeman 
for  inlurli«  from  the  catcblna  of  bis  foot  tietveen 
a  KUardrall  and  themaio  rail.  nulwlib»tandlugtbe 


ncked,w 


lebloG 


Iff  of 


guard  rails  upon  milruads  is  not  in  unl 

McNeil  V.  Tie*  York,  L.  E.  *  W,  R.  Co.  Tl  Huo.  2*. 

A  railroad  company  Is  not  liable  lor  the  ilenfb  of 
•□  employee  caused  by  tbu  sb«enee  of  blocking 
from  Ihe  guard  mil  whi-reby  his  loot  whe  oau^jit, 
unless  It  had  actual  iioilce  of  Us  atoi'nee  for  a  suffl- 
dent  length  of  time  tietuietbe  aeclileut  to  replace 
II.  or  it  was  such  a  length  of  time  as  to  oonetuule 
ConstmcIlTeDotlca.  UasklD*  *.  New  IforkCAU. 
B.ILC0.  nUun,  IBB. 

A  lallroad  cumpany.attliougb  required  bylaw  to 
erect  and  main  talu  a  catUe  iruard  at  a  cerraln  point. 
101  U.  8. 


ealL    . 
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yards 
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Co.  (lowalMI.,  K.  A.66T. 

It  Is  tncii:n»al>lc  niirllgeoce  on  Ihe  |i;<ri  of  • 
railroad  comiiuny  Iu  use.  especially  li>  Ihe  iiiaht- 
litne.  lor  sliilllng  purixnea  In  li-.  ynrd.  an  enidne 
unprovided  with  any  inreKuuril*  01  pi.iKviioti  to 


which  bi 


wlih  bl«  latitem  on  his  arm  and  t 
gaged,  fmltb  V.  Iluitnlo.lt.£P.  K.I 
A  railroad  ctitnpHny  is  not  ll;ili.<'1 
Hreman  Ihransb  Iho  tiirriiiisr  iil  a 
cni(ine  while  he  was  carefully  aliir 
■re  the  ». 


biH 


K  th<M 


1  li.inds  en- 


<iilted(r 


Fliile  In 


diseiivi'rabli;  on  iii*pec> 
lion  and  the  employer  had  nunotleetbeTeot.  orthe 
accident  was  due  to  the  failure  of  the  euHlneer  to 
dineaverorrcf-oit  chat  the  $ien  <iii.4  out  -'f  order. 
Texas*  P.  tt.Co.  v.  Patton,  01  l"n>.  Rep.  i:ii. 

an  employee  caused  by  lis  tulliire  to  furul-h  a  lat* 
andHuiteble  ear.  It  it  has  oiercl*ei1  reasonable  and 
proper  eiii-c  un-I  eiiullon  in  f  iirtiif^binir  II.  Qnlves- 
ton.  H.  &  8.  A.  R.  Co.  v.  Davlg.  4  lex.  Civ.  App.  MS. 
The  owner  ol  a  qunrrr  uslns  a  car  rurul'beilbya 
rallr<  all!  company  10  con  voysnini'lrnmit-'.juarrylo 

rfSiiecttnBucbcarBBtliouublbeenrwtrc'iiriied  by 
it.  8psuldm|iv-.»'.  N.  FiyntGiaDlteUaOl'M^ls^SS;. 
A  railway  oonduclor  may  reoovir  'liimugoa 
Bgainxt  Ibe  company  (or  Injuries  cniiivl  by  his 
BleppliiR. in  a  diiik  niunel, oCftbebaili  onhil  near 
ueHllgently  left  uiiiirolocio'l.  althuui{li  hi'  knew 


pursuant  loe  rule  of  ihe  compaoT  would  have 
vealBd  in  time  to  prevent  the  accident.  Unil' 
Itome.  W.  ft  O.  It.  Co.  LHN.  r.SI 
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there  has  been  erldence  offered  by  defeadant 
Ibat  he  was  DOt  In  the  exercise  of  due  care  ; 
nor  haB  there  been  any  eyidenoe  offered  as  to 
whether  if  the  aand  bad  been  discovered  at  the 
time  It  might  have  been  discovered  he  could 
or  could  not  hare  applied  Ihe  tit  In  time  to 
prevent  ih«  accident. 

"2.  The  Courtis  flatted  to  Inatruct  the  jury 
that  a  part;  taking  employment  as  an  engineer 
In  running  a  locomollve  aMumes  the  risks  that 
are  Incident  to  the  employment  and  1o  the 
running  of  locomotives  over  the  roada  operated 
by  his  employer,  and  if  the  jury  believe  tbat 
the  country  through  tvhicb  this  road  ran  and 
Its  location  were  such  Ihalsand  waa  frequently 
deposited  on  the  track,  then  the  depoail  of 
Band  on  the  lr»ck  when  heavy  rains  occurred 
must  be  taken  aa  one  of  the  ordinary  risks  of 
his  employment,  nnd  the  duty  of  Ihe  en|[ineer 
was  to  be  vixilanc  in  avoiding  It ;  and  if  the 
Jury  believe  that  the  lach  of  sucb  vigilance  on 
the  part  of  deceased  conttibuted  to  the  acci- 
dent, then  the  platnliff  cannot  recover. 

"8.  The  court  Is  asked  lo  instruct  the  jury 
that  the  duty  that  an  employer  owes  to  the 
employee  is  to  exercise  ordinary  core  tn  pro- 
viding the  erapjoyee  a  safe  place  In  which  lo 
work,  and  wliat  Is  ordinary  care  is  sucb  care 
as  men  of  ordinary  prudence  uee  in  similar 
drcumstances  in  the  same  employment. 

"  4.  The  court  is  a.iked  to  instruct  the  ]iiiy 
tbat  there  is  no  evidence  to  sliow  that  tlie 
conatruction  of  a  culvert  at  the  place  where 
the  aeeldeot  happened  would  have  avoided  or 
would  probably  have  avoided  the  accident." 
455]  "The  court  refused  to  jrive  each  of 
these  instructions,  and  defendant  excepted. 

The  court  then  charged  the  Jury  at  large, 
leaving  to  them  the  Issues  of  negligence  on 
the  part  of  the  company  In  not  properly  con- 
atmcilng  the  track  in  that  no  outlet  was  pro- 
vided for  the  water,  which  would  >«  liable  to 
come  down  on  the  track  and  deposit  sand  and 
other  obsiructiona  thereon,  and  of  contribu- 
tory negligence. 

The  rourt  advised  the  jury,  among  other 
things,  Ihal,  as  the  road  at  Ihe  place  where 
the  accident  occurred  waa  built  across  the 
mouth  of  a  gulch  and  from  all  ihe  circum- 
stances il  would  aeem  that  It  would  have  been 
practicable  to  make  a  culvert  under  the  track 
al  that  place  keepingopen  thechannrl  towards 
the  river  through  which  the  sand  might  have 
washed  out.  and  in  that  manner  oWruction 
might  have  been  avoided,  iF  they  believed  from 
the  evidence,  taking  iolo  cobsi'leralioD  the 
■lEe  of  the  requisite  opening  and  ttie  quaotlty 
of  send  and  gravel  coming  down  through  the 
pilch,  and  all  the  circumstances,  the  track 
might  have  been  built  at  reasonftble  expense 
•o  as  lo  avoid  the  possibility  of  the  sand  com- 
ing upon  the  track  and  obstructing  It,  they 
were  at  liberty  to  find  that  the  coinpany  was 
negligent  In  respect  to  the  manner  nf  huilding 
Ihe  track  at  that  place.  And  also  that  in 
dependently  of  the  testimony  of  Hall  on  that 
■ubject,  the  jury,  "having  regard  lo  the  tesii- 
mcny  before  yon,  the  situation  of  the  road  and 
the  lopograpliy  of  the  ground,  the  gulch  com- 
ing down  Id  the  way  described  by  the  wit- 
nesses," might  on  their  own  judgment  and 
knowledge  of  such  matters  delermrne  in  their 
own  minds  "  whether  it  was  practicable  lo 
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make  a   culvert   there   with   reasonable  coat, 
which  would  have  the  effect  of  carrying  away 
the  sand  and  gravel  so  11    would  not   he  an 
obstruction  upon  The  track." 
To  these  parts  of   the  charge  defendant  ax- 

The  Jury  found  Id  favor  of  plaintiff,  and 
judgment  having  been  entered  on  the  verdict, 
the  company  carried  the  case  lo  the  circuit 
court  of  appeals  for  the  eighth  circuit,  which 
affirmed  the  judgment.    4  U,  B.  App.  231. 

Thereupon  this  writ  of  error  was  l>rougbt 

Meuri.  Jobs  H.  Tharaton  and  John  F, 
Diltan  for  plaintiff  In  error. 
Meurt.  C.  S.  TbonuMRnd  H.  B.  Lathe  for 

defendant  In  error. 

Mr,  Chief  Juttiee  Taller  delivered  the  opin- 
ion of  the  court : 

The  circuit  court  of  appeals  held  tbat  ai  to 
the  first  question  which  the  circuit  court  de- 
clined to  allow  lo  t>e  put  to  Hall  the  answer 
would  have  been  purely  an  inference  based 
upon  facta  previously  proved,  and  an  lofcrcoce 
which  It  WHS  for  the  jury  to  draw  from  thosa 
facts,  and  therefore  Ibat  It  wai>  properly  ex- 
cluded: that  as  to  the  second  question  addre^ied 
to  that  witness  and  excluded,  namely,  whether 
the  cut  WHS  tiot  constructed  as  cuts  were  ordl- 
oarlly  constructed  on  roads  running  Ihrougb 
such  places,  the  court  did  not  err  in  its  eiclu- 
sioD,  because  railway  cuts  are  not  made  upon 
anv  recngniz»l  pattern,  and  the  testimony 
o^red  would  have  been  no  aid  to  Ihe  jarj 
witlinut  further  tesllmony  showing  thMt  Ihe 
surroundings  of  other  cuts  were  su  lists ntlolly 
similar  lo  those  of  the  cut  where  the  accident 
happened,  which  would  have  involved  collat- 
eral issues  tendinixto  confuse  and  minlesd;  and 
tbat  it  WHS  within  the  discretion  of  the  trial 
court  lo  permit  Icadii.g  queslions  lo  be  pro- 
pounded for  the  purposes  of  Impeachment,  tt 
WHS  also  held  llKit  ibe  circuit  court  did  not  err 
in  refusing  the  llrst  Instruction  asked  for  de- 
feDilaDt  bFcnii!<e  the  burden  of  proof  was  not 
upon  plaintiff  (n  sliow  In  the  flrsl  instance  thM 
he  waa  in  the  exerciw  of  due  cnrc  at  the  lime 
of  Uie  accident:  Ihst  the  second  instruction  waa 
properly  refused  because  It  confused  two  dis 
tiact  propositions,  that  relating  to  the  risks 
assumed  by  an  employee  in  entering  a  given 
service,  and  that  relating  to  Ihe  amount  of  vigi- 
lance that  should  be  exercised  under  given  cir- 
cumstance*, and  because,  furthermore,  tbein- 
Htruction  was  not  justified  under  the  evidence; 
that  while  it  wsstruelliai  persons  employed  on 
linpsof  rail  way  constructed  at  the  foot  of  moun- 
tain ranges  are  necesssrlly  subjected  to  greater 
dangers  than  those  emplojeii  upon  railroads 
•pasaingovor  pTsiriecnuniry,and  thai  Mn[4rt7 
engineer  on  a  line  mnning  at  the  foot  of  a 
mountain  range  assumes  the  increased  risk  doe 
to  this  fact,  yet  the  employee  does  not  assume 
the  risks  and  dangers  that  are  caused  by  negli- 
gence on  the  part  ot  the  company,  but  has  a 
right  to  expect  that  the  company  will  conslruct 
and  maintain  its  track  and  roadbed  in  sucb  a 
condition  aanol  to  subject  its  employees  loua- 
neccMary  risks  and  dangei?;  and  that  It  is  thi 
duty  of  such  company  to  use  due  care  to  con- 
struct its  roadbed  at  a  place  where  it  croaae*  a 
waterway  so  that  It  may  be  reasooablyasrefor 

,      nil'.*. 
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iflhec 
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uw,  and  if  il  bns  d<A  Anne  tbat.  I 
Junlfied  in  BndlDg  orgllgence  on 

And  also  tbat  (here  was  do  dm 
to  give  the  tbird  liiRtraclion,  laumuch  a 

wu  fully  covered  In  (he  cb«rge ;  nor  In  refus-  jfr.  j^ttiu  Brawar  and  Mr.  JvitUt  P«elt- 

log  Ibe  fourtb  iDstniction  becBUM  It  whs  not  im„  took  no  pan  In  the  conildentioa  ud 

*r  under  ibe  evidence  ;  nor  In  those  parU  clecWon  o(  tbU  case. 

le  charge  complained  of. 

ID  onr  oplolon  the  clrcnit  court  of  appMila  • 

commuted  no  error  Jo  ilB  rulings  and  in  afflnn-  mtitr  nci  *  nr  »  do 

Ing  the  judamenl  of  the  court  below,  and   we  THE  DKLAWAKB. 

■re  not  fcclined  lo  restate  the  reasons  for  the  [8m  B.  C  Bepocter's  od.  «MT*.) 

conclusions  reached  by  that  court,  which  are  r„,„„^  „  ,„^,,,^  „/  rf„„_.   „„_.„,ii.-«« 

nfe  nniirl.l.  .nJl  nioctnm  In  Ibe  ccltnc  "**»  mtiUnx, 

tioo  of  ita  rond  and  appurlriiaiiCM.  aod  If  from  I.  The  dredged  entninoe  lo  ■  habor  la  aa  mueli  a 

a  defectlTe  eonatrnction  Ibereof  an  Injui?  hnp-  part  of  the  inland  wataia  of  Che  United  Stataa  aa 

pen  lo  one  of  its  aervanla  Ihe  taimpanj  ia  liable  'he  harbor,  within  the  enuanco.  within  the  mean- 

for  the  injury  auBtained.    Tbe  lervant  under-  ^a  ofihe  ant  of  Marnh  8^  wUohadopted  the 

Ukea  the  ri.taol  ihe  employoeni  aa  far  a,  ibe,  SfiSi  ™^°C  .S^JTi^oS,™  '.L^ 

ytrlnnfr.,^  defect.  incld.n't,o.b„er.io..bo',  ^"^iTe'rra.lVh-SjSrd'iEfltSr 


he  doeH  Di 


are  ajiproactdng  eacfa  other 


the  master  ilMlf.     The  nia<iter  Is  not  to  be  held  upon  cronlng  oourw*.  the  one  having  the  other 

as  guaraDlmnjror  WHrraDllnj;  absolute  safety  on  taeretarboudililalaDoundtokeepoutot  tba 

nnder  all  cir  mm  stances,  but  II  is  bound  loex-  waroftlieoiber.aDdtlieieliBoorreapoadlnKobll- 

erct!<e  Ihe cftTe  which  the  extcrency  rettsonnbly  gsiiouniiibepartoftbelBttertokeepliercourse. 

demaniia  in  fumisbiog  proper  roadbed,  track,  1    Where  veaaeH  are  upon  crosalnBoouraes  inln- 

knd  other  struct ures.  Tncluding  sufflclcnt  cul-  land  wfttera,«aloglebla#tBlTeo  by  tbeprererrad 

Terta  for  the  escape   of  water  collected   and  ateamer  means  nothlns  more  than  (hat  she  In. 

accumulMed  by  Ita  embankments  and  eicnva-  £*■">•  *<>  <»mplT  with  her  legal  obli«.lon  to  keep 

tlon.       Ho>,qh\.  Taa,  *  P.  R.  Co.  100  D.  8.  her  course  and  throw  upon  the  oiharsieamer  .he 

''^^P^'X'  km'^J.Lf  S'>.'„""r'^'  /"l!?.''ShSthe  right  Of  wa.  >n.»  harbor 

4B8]  ft. -IWU!  8.  849.  SSgrSTMW,  1110];  ^uS^^V^Hlrr^t,  J^pvinla^g^Lat 

Cnion  P.  R.  Co.  v.  S^der,  152  D.  8.  634  |88:  ghaloteniis tokeopheroo(irse.rorfBlHQiri(.stop 

DftT]  :   CJiiengo  A  N.  W.  R.  Co.  t.  Suett,  45  111.  and  reveree  because  the  other  vesel  la  Uklng  no 

197,  1*3   .Md.  Doc.  206:   TiAedo.  P.    4  W.   R.  meesureaioavoliIherirtberelsDoihlDgtoahow 

Oa.  T.   Vonrtiy,  68  111.  S60  -  Slnher  r   8l  Loiii*  that  she  win  not  do  ao  nnUl  a  ooUIiIod  becomei 

/.  M.   d  S.   R.  !>,.  91  Mo.  »09  :  Pavlmier  t  inevltablo. 

Brie  R   Co.  84  N.  J.  L  151  ;  Snow  v.  Bova-  »•  ^he  liability  o(  one  vessel  to  another  Id  case  of 

tonie  R   Co.  8  Allen,  441,  86  Am.  Dec  730;  ~"*'™ '^?^^^"'1?. *•*■*?*'",?' '^J*"^ 

mmntan  V.  iM-'^a  Modint  Shop.  lOB  Mass  ^^"^,  ^,^,  '^1  .h'.m.-    r«7,?  ™^ 

88a  ;  Smith  7.  Nm  7»rk  <£  II.  T.  Co.  19  N.  ^  ^XnXm  eio^[uTavi«Hon  or^a^. 

?■  '^- JJ'^*"^   ?"'^'"''=  Pntler^r,  v.  P(Ul-  agement  of  the  vessel.  II  due  dillKenoehas  been 

burg&C.  R.  O..  76  Pa.  88B,  18  Am.  Rep.  4!2.  Senilaed  to  make  her  seaworthy;  but  the  object 

Il  is  the  duty  of  Ihe  company  In  employing  of  the  act  Is  to  modify  the  relations  between  tb* 

person*  to  rua  over  its  road  to  exercise  Teaaon-  ireeael  and  ihecargn. 

able  i-are  and  diligence  to  make  and  maintain  fl.   A  petition  addreaaed  by  a  tmde  ■awirlaHuM  a 

It  fit  and  safe  for  use,  and  where  a  detect  la  Qteat  Britain  to  thf>  Marquis  of  Baltobury,  and 

the  result  of  faulty  iwnetriictlon  which  the  em-  embodied  ma  report  of  «  committee  of  the  House 

plover  knew  or  must  be  charged  with  knowinii  °*  HepreeaniailTei  may,  as  a  part  of  the  hiaiory 

hii  liable  tolbe  employee,!?  the  iHlterusedu^  of  theiim«,beaproper.ubjeot  of  oomldetatlon 

care  on  his  part.for  injuries  resulting  therefrom.  "^  (""""rt  la  conB.ruiug  an  act  of  Ooosreas. 

There  ate  coses  In  which,  If  the  employee  f^'*''  °^^-  "^-J 

knows  of  the   risk  and  Ihe  danger  attendant  Argvtd  January  10.  JS9B.     Dteidtd  Mareh  t, 

upon  il,  be  may  be  held  to  have  taken  the  baz-  1896. 
ard  by  accepting  or  continuing  in  Ibe  employ- 
ment :  but  this  case,  as  left  to  the  jury  under 

the  particular  facts,  is  not  one  of  them.     This  „,.  „^ 

CDgfoeei  was  enlilled  to  rely  upon  thecompany  "loto  eoUMon.  nilw/or  asoldlno:  itninurniuffnf 

■■  having  properly  constructed  the  road,  and  riaxncr.-aee  note  to  Williamson  v.  Barrett,  U:  tA 

to  presume  that  il  bad  made  proper  inquiry  in  Attn rUfiM oS  Atam  and  tailing cssmIs  with rc/sr- 

napect  of  httent  defects ,  If  there  were  any.  in  mcetncociiatltar  sndta  pcuvdw  and  inc«Kni7,  see 

the  construction,  for  such  waeits  duty,  and  be  notetoSt.  Johnv.  Palne.l&eia?'. 

cannot  be  held  to  knowledge  of  the  daoaer  lurk  As  lo  domnoia,  irtare  two  o«»d«  ar«  at /autt,  /or 

ing  in  this  narrow  seam  in  the  mnuDtain  aide  ^'^ruloanulhcr.  see  note  to  The  City  ut  Hartford 

by  whose  Inequalities  its  siouosiliea  were  bid-  '■  B'*^"^  "■"?■              .        „, , 

den       WrUTpe  with  Hip  rfrciift  mnri  nf  .n.  ^i  toniM«ur<  o/(Janiaoi!S/oreoniitoti.seenotBSto 

HZl-.iTr.sP^  wltn  lUe  Circuit  court  or  aj^  s„jth  v.  COndry,U;86,ThBAmlablBNanoy.*;«a. 

PMla  tba   the  circuit  court  properly  inalructed  ^,  („  ^j^!  ^^  „,  ^.trfpatton;  Ato^  i«nels 

lie  jury  Id  this  regard,  and  that  no  error  was  „„tlno;  steam  msscI  and  sott  aessiaiMstOw;  •p«d.- 

commltled  in  allowing  the  Jury  to  consider  the  uaMI<lv/o''eo<IMoii,-iaanatat(iTbaK.A.PBcker 

rrldeocelo  the  light  of  their  own  ludgmeot  v.Naw  JenarUshtaanQOaSfca. 

m  D.S.  ^^     -^    ,-^TT-fv.^,^   jj^ 
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SurHEMU  COCTRT  or  TBB   L'HtTBD  STATES. 


ON  WRIT  OF  CERTIORARI  to  ibe  Circuit 
Court  of  Appeals  for  the  Second  Circjit  to 
bring  up  tbe  nhole  renord  <a  h  suit  in  admi- 
ralty inrtiiuted  by  Cliarles  B.  Wioaell,  the 
owiier  aod  master,  and  tbe  cren  of  ibe  iitg 
TaliiiDBD  againitlbc  aleamahipDelanare  toit;- 
norer  damaHca  for  a  rolliBloo  between  tbesc 
Tessela,  in  Oedney's  chaniicl  off  Sandy  Hook 
at  Ibe  outer  eotrance  of  New  York  harbor. 
Cerlnin  queslioas  were  cerllfled  to  tbia  court 
by  tbe  Circuit  Court  of  Appeals,  and  a  writ  of 
certiorari  was  granied  to  brine  up  the  whole 
rtciTil  upon  tbe  appUciiliop  of  tbe  owner  of 
the  Delaware.  Afflrmal. 
See  same  case  below,  61  Fed.  Rep  925. 

Blaletnent  by  Mr.  Jvitice  Brom; 

Tbiswasa  suit  in  admiralry  iualiluted  by 
CbsdcB  H.  WJonett,  the  owiier  and  mastt'T, 
and  the  crew  of  the  tUR  Talisn.an  ngaiiist  Ilie 
(leauiahip  Delaware,  to  recoyet  dnmagea  for  m 
collision  beiween  these  vessels,  wbtcb  occurred 
on  September  16.  189:1,  about  10  o'clock  in 
tbe  morning,  in  Qedney's  channel  off  Bandy 
Hook,  at  the  oTiter  entrance  of  New  York 
harbor,  and  within  8  miles  from  land. 

In  tile  district  court  tbe  Delaware  was  held 
solely  in  fault  (61  Fed.  Bep.  BJ5l,  and  a  decree 
was  entered  against  ber  lor  |21,318.T0.  Her 
owner  thereupon  appealed  to  tbe  circuit  court 
of  appeala,  wbirh  afBrmed  tbe  decree  of  Ibe 
district  court  as  to  Ihe  fault  of  the  sieamihip, 
and  certified  to  this  court  certain  queslions  us 
to  wlictber  sbc  wna  absolved  frotn  liability  by 
tbe  pruVislons  of  the  act  of  February  13,  lt^O'3 
{37 Slat,  at  L.  446],  entitled  "An  Act  Relating io 
Navigiilion  of  Vessels,  Bills  of  Ladlug.  and  to 
Certain  Obligallons,  Duliea.  tod  mgbis  in 
Connection  with  tbe  Carriage  of  Proi>eriy." 
Tills  cerilflcate  was  docketed  aa  a  separate 
cau$e.  The  owner  of  tbe  Delaware  Ibereupon 
applied  forand  was  granted  n  writ  of  certiorari 
to  bring  up  the  whole  record,  npon  the  ground 
that  the  elrcuit  court  of  appeals  erred  in  falling 
to  find  contributory  negligence  on  tbe  part  of 
tbe  Talisman. 

The  drst  three  wctiona.  containing  the  ma- 
Iprlal  provisioDB  of  Ihe  act  in  questloD,  com- 
monly known  as  tbe  "Barter  act,"  arc  printed 
In  the  margin.f 


ifr.  JvtUoe  Brown  delirered  the  optoloD 
of  Ibe  court; 

There  are  two  qtiesliona  ioTolved  in  tbb 
case:  First,  whether  the  tug  Tnllstnan  wa* 
guilty  of  a  fuult  contributiog  to  the  collision; 
and,  second,  whelher  Ibe  Delaware  is  exon- 
erated from  liability  under  the  act  of  Febru- 
ary 18, 1883,  known  as  tbe  Harier  act.  by  the 
fact  that  ber  owners  bad  used  due  diligence  to 
make  her  seaworthy,  and  provide  her  with 
competent  ofBcera  and  crew. 

1.  Qedney's  channel,  in  which  Ibe  collision 
took  place,  is  a  dredged  piissage  about  I.IOO 
feet  in  width,  running  from  tbe  open  ocmd  ia 
a  direction  about  W.  N  W.  iW.,  and  constitut- 
ing tbe  main  entrance  lo  New  York  harbor. 
It  is  defined  by  'red  buoy?,  bearing  [40^ 
even  numbers,  iilong  its  northerly  aide,  at  in- 
tervals of  2,000  feet,  and  corresponding  black 
biioya,  Lwariui;  odd  numbers,  on  tbe  southerly 
side,  at  tbe  aame  dbtaocc  apart.  Two  lion 
can  buoys,  sometimes  called  fairway  buoys, 
the  northerly  ooe  red  and  tlie  southerly  ooe 
black,  mark  tbe  outer  entrance  to  the  cban- 
nei.  Aboutamlleouttosenbeyntidthe  chan- 
nel entrance  an  automnlic  whistling  buoy 
mi>rks  the  ptoloneatioo  of  tbe  ecnlra!  ii\is  of 
tbe  ctiunnef.  Directly  outside  tbe  entrance  ia 
liicnted  Ibe  station  pilot  boiil,  niiicb  uDcbora 
near  t)lHck  buoy  No.  1,  and  sends  out  small 
boats  to  take  off  iiiluls  wbo  have  'mh'D  tHkfng 
vessels  to  sea  ihrougb  Ibe  cbniioH.  Wttbln 
tbe  bar  at  (he  otbei  end  of  Ibe  cliaitnel  tb« 
water  widens  and  tbe  Swash  channel  di- 
verges from  Ibe  mnin  ship  cbamiel.  us  shown 
in  diugrHm  at  lop  of  opposite  [>ace 

'Counsel  upon  one  If  not  upon  both  [403 
aides  have  assumed,  upon  the  aiitborily  of  Tlf 
Aurania  tad.  The  flc;)MWie,  MFi'd.  Rep.S-'.and 
SingUAurtt  v.  La  Compagnie  Qri^^mlr  Tiaut- 
atlanlioue.  11  U.  S.  App.  693.  that  0«dne.v'a 
rhnDDel  is  within  tbe  "  coast  waters  of  ibe 
United  State)'."  and  therefore  Ibm  tbe  ve«se1a 
involved  were  subject  to  tlie  Revii'^d  Inler- 
nallooal  Regulations  of  March  8.  168.'i  (33 Slat. 
-  L.  488).     We  think  ibat  they  are  miiiuken  Id 


thiaai 


mplio 


Be  <t  «n(u(<d  bv  (ha  Senate  and  Boute  of  fUprt- 
tentatUm  of  the  UtMeA  Stata  of  Amtriea  in  Con- 
ortm  amembUd,  That  It  slnll  not  tte  lawful  for  tlie 
manafter,  ajrent,  master,  or  owner  of  anr  venel 
tianaponlDB  meicliaailisiB  or  property  from  or  he- 
tween  pons  or  the  Dnlt«d  Slates  anil  forelirn 
pons  to  Insert  la  any  bill  of  ladlog  or  shlppiUK 
document  >□]'  clause,  ooveoant,  or  BEreemeat 
wberebT  It.  he.  or  thev  shall  bo  reUevea  Iroir  lla- 
hllltr  for  loM  or  damnBS  arlalnR  from  ncK'Isence. 


fault,  or  failure  Id  f 


todr.o 


'any  and  all  Uwfu 


theii 


provision,  and  outllt  suld  vessel,  am 
vea^cT  s-  ^worthy  an^l  e^publc  cif  y 
Intendert  vovaire.  or  whereby  the 


port  In  tbe  United  ?b 
dee  due  dlLtri'noe  to  a 
speots  aeaworlby  snit 


fo^mei'fci 


andiaeoriiroperly  onmniltted 

ebarge.    Any  and  all  words  or  cinusea  ot  such 
port  Inaerted  In  bills  ot  ladlDK  orsbippinK 
•hnii  tie  null  and  void  and  or  no  effect. 

Sec  i.  TbaC  II  shall  not  be  lawlul  for  ar 
transporting  mere  ban  dlse ' 


(be  oblliaclobB  of  Ihe  owner  orowner*  of  said  ve»- '  e 
lel  ui  eiereiie  due  dlUsenee,  propcflr  equip,  siao.  I 


Qharlereis.  shall  become  or  be 
3T  damaseorlosa  rMultlnK  from 
D  navlaatlon  or  In  the  manai*- 

il.  Dor  shall  the  veawl,  ber  owner 
—  — -It,  or  master,  be  hdd  II- 
vtet  BTinng  from  dangers  uf  tlie  sea  or 
nHv  waters,  nets  ol  Hod.  or  public  cpb- 
lie  Inherent  defect,  quslliy.  or  vice  of 
nrrled.or  ImmlnsuSJcienc;  of  pKckue, 
iindev  levBl  prricess.  or  for  loss  result- 
HIT  act  or  umlgolon  of  the  sblpuer  or 
ho'  Hnoda.  his  agenl  or  repreeentatlve.  or 
1B  or  altempllriK  lo  save  Ute  or  prop- 
i,  or  from  an;  d 


,c;oo§ii-''-'^ 
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Tbe  luterDftlioDal  Code  foi  Preventtng  Col- 
Ikious  wu  tirbi  udopito  iiy  uct  u(  A|<ta  'iv. 
Itt04.  DOW  incorporated  ioto  ihe  ReTisvd  Stat- 
om,  as  ^  123S,  BDi]  WBS  mndc  sppllcnble  gcn- 
frullf  to  Ibe  "vesaela  of  tbe  Navj  and  of  tbe 
nii-rcantile  mariDcofthe  United  Siali-s."  This 
Code  retnaiocd  iiibelaDtlHllv  uoHtTKIed  by  con 
grefsioDBl  lerislatiiin  until  Marcli  8. 18UG,  wfaea 
Uie  Bevieed  Inltrna'.ionBl  Bepiilations  for  pre 
veoiing  collisiuDS  at  sea  were  adopted  bj  act  of 
l'ODi;re58,  aod  made  applicable  to  "Ibe  oavi- 
Hfilion  of  all  public  and  private  vessels  of  (he 
Lniicd  States  upoo  the  Ligb  seas  and  In  all 
cnasl  waters  of  the  Halted  States."  By  §  S 
til  laws  incOQalstent  with  Lhete  rules  were  re- 
pealed, except  as  to  the  navigaliou  of  such  Tea- 
sels within  Ibfe  luiibori,  ukes,  and  inland 
mter$  of  the  Utiited  States.  As  to  such 
waters, the  original  Code  of  1864  atlll  remaina  in 
force. eiplaioed  and  supplemented  bf  tbe  rules 
of  the  superTising  lospectors. 

The  act  of  18H5  did  not  attempt  Ut  draw  tbe 
line  between  tbe  bigh  setiE  and  the  coast  waters 
of  Ibe  Uoiied  States,  on  the  one  haod,  and  tbe 
harbors  and  Inland  waters,  on  Ibe  othi^r.    Nor 


dredged  entraoce  to  a  hnrbnr  is  as  mucb  a  piirt 
of  the  inland  wbUtsoF  Ibe  United  Slul-'t  wiihlo 
the  meaning  of  thU  ai^t  as  tbe  bartuir  williin 
Ihe  eolrnTice,  snd  Ibat  tbe  real  point  aimed  at 
by  CoD^irega  was  to  allow  the  original  Code  to 
remalo  in  force  so  far  as  It  applied  to  pilotage 
iratets.  or  waters  nitbin  which  it  is  necessary 
lor  safe  narlgatloo  Id  have  a  local  pilot.  It  is 
important  that  a  pilot,  while  conducting  a  ves- 
sel In  or  out  ot  a  harbor,  sbo\ild  not  traverse 
nalers  governed  b;  tno  tccoDsisleut  codes  of 
niBuoK  and  if  Ihere  are  to  be  two  codes  tbe  line 
"sliould  be  drawn  between  Ihc  hiah  sens  [4(14 
and  the  inland  wiilers.  whereio  tbe  servkes  of 
a  local  pilot  are  requisite  for  safe  Davigatlon. 
If,  as  baa  been  sngsesled,  ocean  steamers  were 
authorized  or  compelled  to  observe  Ihe  new  re- 
vised rules  until  tbelr  arrival  at  their  docks, 
while  vessels  engaged  lo  local  traffic  were  ol>- 
servlng  the  original  rules,  great  confusion 
vould  result,  and  the  probabilities  of  collision 
be  materially  Increased.  It  la  evident  tbat  all 
vessels  mnnlng  opon  tbe  seme  waters  should 
be  bound  bv  the  same  rules  aod  regulations  in 
respect  to  tbelr  oavigatioo. 

Recent  legislation  bas  not  only  established 
the  proper  practice  for  tbe  fatvie,  but  hu  ez- 
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adopt  special  rules  for  the  DavigatJOD  of  bar- 
bo».  riven,  and  ioUDd  waters  of  the  United 
States,"  these  wnier^  are  declared  ro  be  atlll 
subject  to  the  proviaioD  of  D.  S.  Rer.  Stat. 
^  4233  (the  original  Code)aDd  to  the  regulatioDS 
of  the  supervising  inspectors,  gg  4412,  4413. 
Bv  §  2  the  Secretary  of  tlie  Treasuiy  was  au- 
tliorized  aud  directed  from  lime  to  time  "to 
designate  and  define  bj  luftable  bearings 
noges  vilL  ligbtbouses,  light  vessels,  buoya, 
coast  objects,  the  line  dividlDg  the  hlfh  ceaa 
from  rivers,  harbore,  and  inland  waters."  Pur- 
suant to  this  anihority  the  Secretary  of  the 
Treasury  on  May  10,  isas,  by  Department  Cir- 
cular BS,  designated  and  defined  the  dividing 
line  between  the  high  aeas  and  the  rivers,  har- 
bors, SDd  inland  waters  of  New  York  as  fol- 
lows; "From  Navesink  (southerly)  Lieht- 
House  NE.  i  E.,  easterly,  to  Scotland  Light 
Vessel,  thence  N.  NB.  i  B.  through  Gedaey 
channel  whistling  buoy  (proposed  po«!lioD)  to 
Bockawny  Point  life  saving  station."  The 
whole  of  Gedney's  channel  is  within  this  line. 

This  of  course  mual  be  accepted  as  the  di- 
viding line  as  to  all  future  esses;  liut  kb  the 
tiecretary  of  tbe  Treasurv  was  merely  directed 
to  carry  out  the  existing  law  upon  tbe  subject, 
we  think  it  should  be  treated  as  cogent  evi- 
dence of  what  the  law  had  been  before,  and  we 
are  therefore  of  the  opinion  that  Qednej's 
channel  should  be  treated,  for  the  purposes  of 
this  case,  as  belonging  to  the  inland  waters  of 
4«5]tbe  United  *Stiites.  We  are  the  leaa  re- 
luctant to  take  this  course  in  view  of  the  fact 
that  the  plloU  of  both  steamers  appear  to  have 
acted  in  con  tern  ptalion  of  tbe  SuperTisinr  In> 
spectors'  Rules  ralfaer  tban  the  Revised  Inter- 
national  Hules  &  Kegnlations. 

The  Delaware  was  an  Bngilsh  tank  steam- 
Bhip  of  2,495  tons  registered,  S45  feet  In  length, 
ana  was  cngagedln  the businessof  transferring 
petroleum  in  bulk  from  New  Tork  to  London 
and  Liverpool.  She  was  returning  lo  New 
York  Id  ballast  only,  and  had  taken  a  duly 
licensed  Bandy  Hook  pilot,  who  was  in  charge 
of  her  navigation  at  toe  time  of  the  coUialon. 
The  Taliaraan  was  an  ocean  tug,  100  feet  in 
length,  and  at  tbe  time  of  the  colTiaion  was  en- 

Biged  in  towing  the  station  pilot  boat  Edmund 
"ggs,  with  a  hawser  ItS  fathoms  in  length, 
from  a  point  some  distance  to  the  northward 
of  tbe  northerly  line  of  Oedney's  channel, 
diagonally  across  tbe  channel  towards  the  pilot 
station  outside  of  the  black  fairway  bnoy,  on 
tbe  southerly  side  of  the  channel. 

During  the  morning  of  tbe  collision  the 
weather  was  cloudy  and  overcast,  until  the 
Delaware  got  wltblo  8  or  4  milea  of  the  outer 
end  of  the  channel,  when  a  heavy  rain  squall 
came  on,  which  lasted  for  about  ten  minutes, 
durins  which  lime  tbe  vessels  were  loot  to  view 
of  eacn  other.  Abotit  four  or  five  minutes  be- 
fore the  collision,  and  when  tbe  vessels  were 
probably  a  mile  or  more  apart,  the  squall 
passed  over,  and  eacb  Teasel  algbted  tbe  other, 
and  kept  her  In  slKht  from  tbat  time  until  tbe 
«ollUion.  Ai  the  squall  passed  over,  the  pilot 
of  tbe  steamship  made  tha  outer  red  buoy 
-about  half  a  point  on  bl>  port  bow.  and  there- 
upon ataiboaid«d  on*  point  to  bring  tbe  baoy 
774 


upon  his  starboard  bow,  and  was  brought  into 
the  channel  npon  a  true  course  of  w.  by  8. 
Attbesamc  time  ibe  Talisman  was  entering  tbe 
channel  from  tbe  northwest,  upon  a  count 
about  S-  SE.,  and  not  far  from  a  right  angle 
to  the  course  of  the  Delaware. 

Without  inquiring  minutely  into  tbe  re- 
spective manmuvres  and  courses  of  the  two 
steamers,  It  is  snfflcient  to  say  that  they  wen 
approaching  each  other  upon  crossing  courses, 
and  that  under  the  19th  rule,  tbe  steamship, 
having  tbe  Talisman  on  ber  starboard  side,  waa 
bound tokecpoutof  her  way.  By  •rule[4tI6 
23  there  was  a  corresponding  oblii;ation  on  tbe 

K-t  of  the  Talisman  lo  keep  Ucr  course.  The 
lawate  made  no  effort  to  avoid  tlie  tug  Id- 
Btead  of  porting  asabe  entered  tbe  chanBcl.  and 
mssiug  up  the  starboard  side  and  astern  of  the 
Talisman,  the  pilot  kept  her  on  her  courae 
until  about  a  minute  before  tbecolliaion,  when 
tbe  maHtpr,  who  bad  been  below,  ran  hurriedly 
on  the  bridge,  and  seeing  tbe  Talisman  about 
three  points  on  bis  starboard  hox.  and  close  at 
band,  ordered  the  belm  bnrd  a-Kiarboard,  and 
the  engine  stopped;  though  both  orders  were 
given  too  late  to  be  of  any  service.  Tbe  Dela- 
ware struck  (be  Talisman  upon  the  port  quar- 
ter, about  15  feet  from  tlie  stem,  listing  her 
heavily  to  starboard,  and  continued  to  pusn  her 
sidewise  through  the  water  for  about  SOD  feet, 
when  sbe  sank  near  the  southerly  side  of  tbe 
channel.  A,  fireman  who  was  trying  to  cast  nS 
ow  line  was  drowned;  Captain  Wtonctt's 
was  severely  fractured;  and  tbe  tug  be- 
came a  total  los3.  It  Is  evident  from  tbe  bai« 
statement  Ibat  the  Delaware  was  grossly  at 
fault,  and  no  claim  is  made  to  tbe  contrary. 

2.  It  is  insisted,  however,  that  the  TalismPD 
was  also  in  fault  In  several  particulars.  It 
scvnis  that,  when  the  Delaware  was  about  a 
mile  off,  the  Talisman  blew  a  single  blast  of 
her  whistle,  which  does  not  appear  lo  have 
been  answered.  When  tbe  Dclnware  was  fnm 
a  (lunrier  to  an  eighth  of  a  mile  oft,  and  tbn 
Talisman  was  a  little  above,  or  near  the  norib- 
erly  edge  of  the  channel,  she  sounded  another 
single  blast,  which  was  not  answered,  although 
three  of  the  libelant's  witnesses  from  the  Tat< 
ieman  seemed  to  have  understood  that  it  was 
answered.  When  the  Delaware  was  about  a 
length  off,  tbe  Talinman  sounded  an  alarm  sig- 
nal of  three  blasts,  but  did  not  change  ber  helm 
or  reduce  her  speed  before  tbe  collision. 

In  this  connection,  the  Talisman  was  charged 
with  a  violation  of  the  Supervising  Inspector'f 
Rules,  in  not  porting  her  helm  and  directing 
'Qer  course  to  starboard  after  sounding  her  first 
•Ignal.     These  rules,  however,  so  far  as  they 

Suire  tbe  whistle  to  be  used,  are  applicabTe 
ler  to  vessels  meeting  end  on  or  nearly  end 
>n,  and  the  signals  therein  provided  for  are  de- 
signed lo  apprise  Ibe  approacbing  vessel  of  the 
'intention  of  the  steamer  giving  the  sig-  [4ST 
cal,  to portOT  starboard,  aslbecasemaybe.  AJ 
applied  to  vessels  upon  croBSlng  courses,  howev- 
er, It  meana,  when  ailngle  blast  la  given  by  the 
preferred  steamer,  nothTng  more  tbao  tbat  she 
intends  to  comply  with  her  legal  olillgatlon  to 
keep  her  course,  and  throw  upon  the  other 
steamer  the  duty  of  avoiding  her.  Such  was 
evideollv  tbe  view  taken  by  both  parties  In  Ibit 
case,  as  there  Is  not  the  slightest  evidence  tbat 
the  pilot  of  the  Delaware  was  misled  by  these 
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algntli,  DOT  !■  a  faHure  to  port  charged  tn  the 
auwer,  or  suggested  Id  the  tcatlmoDj,  as  a 
fanlt  av  Ihe  pftrt  of  Taliamaii.  These  rales, 
«o  far  as  the^  reqaln  nhUUes  to  be  used, 
ought  to  be  construed  In  bumonj  with  the 
InieniHlioQal  Code.  If  the;  were  so  coDstraed 
•■  to  require  the  preferred  vessel  lo  port,  after 
haTlng  blown  ■  blast  of  her  wblslle.  it  would 
loToWe  avfolatlon  of  article  23.  wbichreqairen 
her  to  keep  faer  course.  On  Ihe  otber  band,  if 
they  be  coDStmed  as  applying  chiefly  to  steam- 
ers meeting  end  on,  or  nearly  end  on,  under 
Rnle  18.  tbev  would  frequently  aid  lb  aolvinE 
any  d'>ubt  with  regard  to  tbe  proposed  course  of 
the  TeBBel  giving  tbe  signal,  and  thus  enable  Ibe 
meeting  vespel  lo  gnvern  her  own  course  accord- 
ingly. CertHiniy  tbe  rules  should  not  be  con- 
•trued  to  require  the  steamer  giiing  the  sigonl 
h>  Tiolste  a  plain  slatutory  niTe  of  naTigBtion. 
As  bearing  upon  the  proper  ioterpretalfoD  of 
tbeM  rules.  It  is  pertinent  to  observe  that  lo 
rule  38  oftheact  "lo  Regulate  Navigation  upoD 
Ifac  Great  Lakes  and  Tbeir  Connecting  and  Con- 
tributory ■Waters,"  approved  Febniary  8.  18BB 
<88  Stat,  at  L.  8451.— a  role  which  corte^poods 
In  this  particular  feature  with  Ihe  SuperTislng 
Inspecton'  Regiilationa.  and  with  arlicle  19  of 
the  Revised  In  tarnation  si  RegulalioDS  —there 
i«  added  tbe  folio  wing  qualification:  "  But  the 
givinc  or   answering  a  signnl  by  a  vessel  re- 

auired  lo  keep  her  course  shall  not  vary  tbe 
uties  or  obligations  of  Ihe  respective  vessels." 
The  main  fault  charged  upon  the  TalisniFin, 


measures  to  avoid  ber  became  apparent.  In 
The  Britannia  y.  Oleugh  {" T/ie  BTitaiima"nS-i 
U.  8,  180  138:  660],  which  was  also  a  case  of  a 
starboard  bHnd  collision,  tbe  preferred  sleara- 
4H81  er.  ihe  Beaconsfield,  was  *hcld  lo  have 
beeo  in  fault  fur  sloppitigand  reverilog  under 
■imllar  circumslaneea— tn  other  words,  for  do- 
ing what  it  is  claimed  the  Talisman  Bbould 
have  done  io  this  case.  Two  members  of  Ihe 
court  dissented  upon  the  ground  that  the  Bea- 
consfleld,  having  been  brought  into  a  position 
of  peril  by  tbe  negligenceof  the  Britannia,  was 
not  In  fault  for  slopping'  and  rerersing;  the 
aubslance  of  their  opinion  being  that,  under 
such  circumstances,  the  master  might  exercise 
his  Judginent  as  to  the  best  method  of  avoid- 
ing a  collision,  and  thnt  an  error  in  lodgtnent 
should  not  be  Impui^  to  him  as  a  fauH.  In 
neither  opinion,  however,  waeitlntimated  that, 
If  tbe  Beaconsfleld  had  kept  ber  speed,  ^e 
would  have  been  In  fault  for  so  doing. 

The  duty  of  a  steamer  having  tbe  right 
of  way  when  approaching  another  steamer 
charged  with  the  oblieatlon  of  avoiding  her 
baa  been  tbe  subject  of  much  discussion  both 
In  the  English  and  American  courts.  That 
her  primary  duly  is  to  keep  her  course  is  be- 


OT  the  19th  rale  of  Ibe  original  International 
Code  (Rev.  Stat.  ^  4238},  and  of  tbe  Iflth  rule 
of  tbe  Revised  Code  of  168C,  and  doubtless  ap. 
plica  ao  longDi  Ibere  isnotbing  to  Indicate  that 
tbe  approacniag  steamer  will  not  discharge  her 
own  obligation  to  keep  out  of  the  way.  The 
divergence  between  the  authorities  begins  at 
the  point  where  the  master  of  the  preferred 
steamer  snspecta  that  ihe  oblli^ied  steamer  is 
about  U>  fall  in  ber  duty  to  avoid  her.  The 
t«  U.  8. 


weight  of  English,  and.  perhaps,  of  American 
authorities.  Is  to  the  effect  that,  if  the  master 
of  the  preferred  fteamer  has  any  reason  to  be- 
lieve that  tbe  other  will  not  take  meaauiea  to 
keep  out  of  her  way,  he  may  treat  thU  aa  a 
"special  circumstance,"  under  rule  S4.  "ren- 
dering a  departure"  from  tbe  rules  "neceBsaiy 
to  avoid  immediate  danger."  Some  even  go 
so  far  as  to  hold  it  tbe  duty  of  the  preferred 
vessel  to  stop  and  reverse,  wben  a  continuance 
upon  her  course  iovolves  an  apparent  danger  of 
collision.  Upon  tbe  otherhand,  other  authori- 
ties bold  that  the  master  of  tbe  preferred  ateam- 
er  ought  not  lo  beembaria-^ea  by  doublsas  to 
his  duty,  and,  unless  the  two  vessels  be  in  ee- 
(rCTnii,he  is  bound  to  hold  bis  course  and  speed 

The  cases  of  The  Britannia  v.  CI«hoA[460 
V'Tkt  BHtannUf')VS&'C.  B.  180  [88:  WO],  and 
HutehtJiton  v.  Tht  NorOJUld.  154  V.  B.  639, 
Appx.  [24: 680].  must  be  regarded,  however,  aa 
settliug  the  law  that  the  preferred  gteamer  will 
not  be  held  in  fault  for  malntalnlDK  ber  course 
and  speed,  so  long  aa  It  is  possible  for  tbe  other 
lo  avoid  ber  by  porting,  at  least  in  the  absence 
of  some  distinct  Indication  that  she  Is  about  lo 
fail  in  her  duty.  If  the  master  of  the  pre- 
ferred steamer  were  at  liberty  to  speculate  iipon 
the  posaihility.or  even  on  tbe  probabllity.of the 
approaching  steamer  failing  todo  her  duty  and 
keep  out  of  bis  way,  tbe  certainly  that  the 
former  will  bold  his  course,  npon  which  tbe 
latter  has  a  right  to  rely,  and  which  ii  is  the 
very  object  of  tbe  rale  to  insure,  would  eive 
place  to  doubts  on  the  part  ol  die  master  of 
tbe  obligated  steamer  as  lo  wheUier  he  would 
do  so  or  not,  and  produce  a  tiniidlty  and  fee- 
bleness of  action  on  the  ptrt  of  both,  which 
would  bring  about  more  collisions  than  It 
would  prevent.  Belden  v.  C&itte,  ISO  U.  S. 
674  [37:  1218];  The  HighgaU,  63  L.  T.  841,  6 
A«).  Har.  L.  Gas,  S13. 

In  the  case  under  consideration  there  wa* 
really  nollilngto  apprise  the  tug  Ibat  the  Dela- 
ware would  not  port  and  go  under  ber  stem, 
until  tbe  collision  became  inevitable.  The 
Teiisels  were  in  plain  sigbtof  each  other.  Tbe 
Delaware  was  enterinf  a  channel,  whose 
course  was  marked  by  ouoys,  and  ^e  could 
not  possibly  have  continued  her  then  coune 
without  soon  crossing  tbe  line  of  black  buoyt, 
which  marked  the  southerly  edge  of  the  chan- 
nel. There  was  every  reason  to  suppose  that, 
aa  soon  aa  she  passed  tbe  line  of  red  buoys  at 
the  noriherly  edge,  she  would  port  and  take 
her  proper  course  up  tbe  channel,  and  If  for 
anyreason  she  was  unable  todo  this.  It  washer 
plain  duty  to  apprise  the  tug  of  tbe  fact  either 
by  blowing  tbe  starboard  signal  of  two  whistlea, 
or  any  alarm  whittle,  to  indicate  that  the  cir- 
cumstances were  such  aa  to  render  It  Impoeai- 
ble  for  ber  lo  fulfil  ber  obligation  to  keep  out 
of  the  way  of  the  tug.  If  she  had  done  so  a 
different  question  would  have  been  presented. 
Until  tbe  last  moment  tbe  tug  had  a  right  to 
assume  that  she  would  comply  with  the  rule. 
Had  the  lug  stopped  and  reversed,  she  might 
not  only  have  brought  about  a  collision  with 
tbe  Delaware,  but  would  'have  lncurted[470 
the  danger  of  a  collision  with  her  own  tow.  It 
ia  true  the  Delaware  did  not  answer  the  signals 
of  the  Talisman  as  she  should  have  done,  but 
Captain  Winnett,  who  was  in  charge,  testifies 
that  he  was  under  the  Impresdon  that  she  ao- 
7»» 
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nrered  the  first  whittle,  and  made  &a  ftllega- 
tloD  to  tbat  effect  in  bit  libel.  He  appears  lo 
have  been  oilatskeu  Id  tbia,  but  an  tbe  moniiDg 
was  lonienbBt  ttiick  betnigbl  have  Ibougbtao, 
and  ma*  not  in  fault  for  nctlng  upon  Ih&t  hy- 
potheslR.  Tbesecond  wbUtic  was  given  so  late 
that  the  vnsela  were  evideoll;  in  ettremU  be- 
fore a  rensonable  time  bad  elnpsed  in  whicb  to 
answer  It,  In  any  event  tbtre  is  too  much 
doubt  about  the  fault  of  tbe  Talisman  to  Jus- 
tify usin  apporliooiog  tbe  dnmnges. 

B.  Is  Ibc  Deianare  exempted  from  liability 
by  tbe  act  of  February  13,  18n8.  "An  Act  Re- 
lallng  to  Navigation  of  Vessels.  BilU  of  Ladiu); 
and  to  Cerlnin  OblLjmtlons.  Duties,  and  Ki^hls 
in  Conneciion  with  the  Canfage  of  Propertyf"  ! 
This  is  tbe  first  caae  In  which  Ibis  act.  nb'ich 
has  an  imporinnt  bearinir  upon  the  rights  of 
ibippcr;:,  has  lieen  callcMJ  to  our  atlenlion. 

Tbe  1st  section  declares  it  to  be  unlawful  for 
Ibfl  mauager,  etc.,  of  any  vesGel  engaged  in 
foreign  trade,  to  insert  in  any  bill  of  lading 
any  covenant  or  sfrreement  whereby  the  veitsel 
or  her  owner  "shall  be  relieved  from  liability 
for  loss  or  damage  arising  from  neiiligence, 
fault,  or  failure  in  proper  loading,  stowage, 
custody,  care,  or  proper  delivery,  of  any  and 
all  lawful  merchandise  or  property  committed 
to  itsor  their  cbarge."  and  tbat  anr  such  clause 
shall  be  null  and  void.  The  2d  scciion  de- 
clares it  to  be  unlawful  for  any  auch  vessel  to 
inwrt  in  any  bill  of  lodiufc  any  covenant  where- 
by the  obligr'' '  ■' ' '—  ''■— 

diligence  to 
and  outfit  s 
worthy,  and  to  carefully  handle  and  stow  her 
cargo,  and  to  cnre  for  and  properW  deliver  the 
tame,  shall  lo  any  wise  be  leaseDCd,  weakened, 
or  avoided.  Tbe  8d  section  provides  that  If 
tbe  owner  shall  exercise  due  dilignnre  to  make 
her  Beaworlhy,  "neilher  the  vcaiel,  lier  owner 
or  owners,  airenl.  or  charlerers  shall  become  or 
47 1 1  be  held  'responBlblc  for  damage  or  loss 
resulting  from  faultsor  errors  in  navigation  or 
in  the  manaKemcot  of  said  vessel. "nor  shall  they 
be  "liable  for  losses  arising  from  dangers  of 
the  sea,  oi  other  navigable  waters,  acta  of  Qod 
or  public  enemies,  or  the  Inherent  defect,  qual- 
ity, or  vice  of  tbe  thing  carried,  or  from  insuf- 
ficiency of  package,  or  seizure  under  le^al 
process,  or  for  loss  resulting  from  any  act  or 
omission  of  tbe  shipper  or  owner  of  the  goods, 
his  agent  or  representative,  or  saving  or  from 
attempting  to  save  life  or  property  at  sea,  or 
from  any  deviation  in  rendfrinj;  such  service," 
Tbe  4ib  section  makes  it  obligutory  to  issue  to 
■hippers  a  bill  of  ladlog,  stating  certain  par- 
ticulars, which  document  shall  be  prima  facie 
eridence  of  tbe  receipt  of  tbe  merchandise 
therein  described.  The  6lh  section  is  penal  in 
Its  character.  Tbe  6th  reserves  the  applica 
lion  of  the  limited  llnbility  act;  and  the  7th  ex- 
cepts vesfels  engaged  in  the  transportation  of 
live  animals. 

Respondent  relies.  In  this  connection,  upon 
the  1st  clause  of  §  3:  "That  If  the  owner  of 
any  vessel  iransporling  merchandise  or  prop. 
eriy  to  or  from  any  port  in  the  United  Btaies 
of  America  shall  exercise  due  diligence  lo 
make  the  said  vessel  In  all  respects  seaworthy 
and  properly  manned,  equlpptNJ,andauppliea, 
neither  tbe  vessel,  her  owner  or  owners,  agent, 
or  eharterera  shall  became  or  be  held  responsl- 
379 


ble  for  damage  or  loss  resulting  from  faults  or 
errora  In  navigation  or  In  the  management  of 
said  vessel." 

It  Is  entirely  dear,  however,  that  tbe  whole- 
object  of  tbe  act  is  to  modify  the  relations 
previously  eslsling  between  tbe  ves.<tel  and  her 
cargo.  This  is  apparent,  not  only  from  tbe 
title  of  the  act,  but  from  its  general  tenor  and 

Srovisions.  wlilch  are  evideollr  designed  to 
X  the  relations  between  the  cargo  and  the 
vessel,  and  to  prohibit  coiitrscts  resiricliag  the 
liability  of  the  vessel  and  owners  in  certain 
pariiculafs  connected  with  the  construction, 
repair,  and  outfit  of  the  vessel,  and  tbe  care 
and  delivery  of  the  cargo.  The  act  was  an  out- 
crowLh  of  attempts,  made  in  recent  years,  lo 
limit  as  far  as  possible  tbe  tinbllity  of  the  vessel 
and  her  owners,  by  inserting  in  bills  of  lading 
stipulations  against  losses  arising  from  unsea- 
worthiness, "bad  stowage,  aDdnegligi'nce[47:3 
innav<;ration,Bndotber  forms  of  liability  which 
bad  been  held  by  tbe  courts  of  England,  if  not 
of  this  country,  to  be  vnlid  as  contracts  and  to 
be  respected  even  when  they  exempted  the  ship 
from  the  consequences  of  her  onn  negligence. 
As  decisions  were  made  by  the  courts  from 
time  to  time,  holding  the  vessel  for  nonex- 
ccpted  liabtlitics,  new  clsuscs  were  inserted  in 
tbe  bills  of  lading  to  meet  these  decioirms  unlit 
the  common-Ian  responi^ibilli.v  of  carriers  by 
sea  had  been  frittered  away  to  such  an  extent 
that  several  of  tlie  kadlng  commercial  associa- 
tions, both  In  this  country  and  in  England, 
bad  Inken  the  subji'ct  in  hand  and  siigitested 
ameodmeots  to  tbe  miirilime  law  in  line  with 
those  embodied  in  tbe  Hartcr  act.  The  exi- 
gencies which  led  to  tbe  passage  of  tbe  act  are 
erapbieally  set  forth  in  a  petition  addressed  by 
the  Qlesgow  Corn  Trade  Assoriaiion  to  tlic 
Marquis  of  Salisbury  and  rmbodiiil  in  a  report 
of  tbe  Committee  on  Interstate  and  Foreign 
Commerce  of  tbe  House  of  Heptesenlativen. 
As  a  part  of  the  history  of  Ihe  times,  this  is  a 
proper  subject  of  consideration.  Ameritiin 
Net  it  T.  Co.  J.  Worl/iington.  141  L'.  S.  468, 474- 
[SS:  S31.  8341. 

"Tbat,  tailing  advantage  of  ihi*  practical 
monopoly,  the  owners  of  the  stesiiiship  hue* 
combined  to  adopt  c1au>;es  in  their  bills  of  lad- 
ing very  seriously  and  unduly  liuiirlrit,'  their 
obligations  as  carricrsof  the  gtH"),*.  «iiii  refused 
to  accept  consignments  for  carri'i^'i-  ou  any 
other  terms  than  those  dictated  by  tlieiti~>)ves. 

"Tliat  this  policy  bas  been  ':!raduully  ex- 
tended by  the  steHmship  owners  imtU  at  Ihe 
present  lime  their  bills  of  lading  are  so  unres- 
sonable  and  unjust  in  their  terms  as  to  exempt 
them  from  also  every  concviviible  risk  aiid 
responsibility  as  carriers  of  good.-. 

"For  example,  many  of  these  bills  oT  lading 
provide.  In  addition  to  the  usual  anil  reason- 
able exceptions,  tbat  the  carriers  shall  not  ha 
liable  for  loss  or  damage  occasioned  by  negU- 
gence  of  tbe  master,  pilot,  stevedores,  crew,  or 
others  in  their  employment:  nor  for  bad  (tow- 
age; nor  for  defect  or  insiifllcienry  ol  the  boll, 
raachloery.  or  fittings  of  a  vessel,  wbetber  oc- 
curring before  or  after  receiving  the  pioia  on 
board;  nor  Vor  the  admission  of  water  [473 
Intothe  vessel  by  anj  cause,  and  whet  her  for  ttn- 
purpose  of  extinguishing  fire  or  for  any  other 
purpose,  and  whether  occurring  previously  or 
Bubaequentlv  to  llie  Teasel'aialUog;  nor  tortba 
1«1  V.  S- 
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differpDces  between  the  qusKtj,  marks,  or 
braoda  ol  flour  or  other  eonds  shipped  and 
thiiH  ol  the  goods  actualtj  found  lo  be  on 
board  of  the  sioamer  (Ibe  mHrks,  oumbera,  or 
descripiion  ia  the  bill  of  Udioic  DOtwitlioinnd- 
iDp);  nor  tor  loss  of  welgbl;  nor  for  delPDlion, 
delay,  or  dcTiatmn, 

"Such  bills  o!  lading  also  fiequently  exempt 
the  carrier  from  any  claim  nol  iDtimated  be- 
fore delivery  of  tbe  goods,  and  at  Ibe  same 
Itroe  priiTide  thai  Ibe  master  porterage  of  tbe 
unods  on  arrival  of  the  steamer  shall  be  done 
hy  tbe  Eteamnblp  owners  or  their  ageota  at  tbe 
eipeiiKL'  nod  rieli  of  Ibe  receivers,  so  that  Ibe 
receivers  bave  no  opportunity  before  the  de- 
livtry  of  their  goods  of  ascertaining  whether 
they  ari!  damneed  or  not,  or  how  or  In  what 
part  of  the  hold  tbey  may  have  been  stowed. 

•'Thai  bills  of  lading  have  thus  become  so 
leoglbened,  complex,  and  involved  that  in 
the  ordinnry  courae  of  business  It  ia  almost  Im- 
poMilile  for  shippers  of  goiids  to  read  or  check 
their  variou"  conditlnns,  even  it  objections 
would  be  listened  lu,  anil  Ibe  hardship  is  ag- 
gravated by  the  fact  that  new  and  more  strin- 
gent condilioDS  are  constantlv  bein;  added  by 
tbe  aliip  owners  to  provide  for  new  questions 
or  claims  Ibat  bave  arisen. 

"That  a  atriking  lllustrailon  of  this  Is  the 
fact  that  recently  a  cinuse  has  been  added 
certain  steamship  forms  of  bills  of  lading  ac 
ally  pivinj:  the  ship  owners  a  rieht  of  lien  ovi  . 
and  the  ri^bt  to  sell  tbe  goods  eolrusied  to 
them  for  CHtriage.  oot  only  for  tbe  frciijbt  up- 
on tbe  goods  themselves,  but  for  all  debti  due. 
either  by  the  shippers,  or  tbe  consignees  of 
Bucb  Roods,  to  tbe  carriers  or  their  sgenla, 
Ibuiigb  tliew  debts  may  have  arisen  on  eon- 
trscts  unconncMed  wlih  tbe  carriage  of  sucb 
goods.  The  elleci  of  Ibis  clause  is  lo  render 
Ibe  bill  of  lading,  which  btis  been  of  such  ea- 
seotlnl  service  on  accouol  of  Ita  negotiable 
ChBriictcr  in  prnmotlns  the  commercial  proa- 
periiy  of  Oreat  Brllaio,  a  document  unfit  for 


474]  *No  complaint  was  made  Id  this  con- 
Declionoflhe  IJablllly  of  veoela  under  the  ordi- 
nary forms  of  bills  of  Inrtini!.  or  tbeir  liability  to 
other  vesiiels  for  the  coasequeoces  of  their  neg- 
ligence, the  evil  to  be  remedied  being  nne  pro- 
duced by  the  vppreasive  clauses  forced  npou 
Ibe  shippers  of  goods  by  tbe  veaael  owners. 
It  is  true  tbat  tbe  general  words  of  the  Bd  sec- 
tion, above  qunied,  it  detached  from  the  con- 
text and  broadly  construed  as  a  separate  pro- 
vision, would  be  susceptible  of  tbe  meaning 
claimed,  but  when  read  iti  connection  with  the 
other  seciions,  and  with  tbe  remainder  of  ^  S. 
tbey  show  condusivelj  that  the  liability  of  ■ 
vessel  to  other  reaaels  with  which  it  may  come 
in  contact  waa  not  iniended  to  be  affected. 

Tbe  Isl,  3d.  4tb,  and  TLh sections  deal  eiclu- 
•Ively  with  bills  of  lailing  and  their  covenants, 
and  tbe  8d  section,  after  using  tbe  general  lan- 
guage relied  upon  by  the  respoodent  here,  with 
refiard  to  nonliability  for  laulla  or  error*  in 
navigation  or  in  the  management  of  the  ves- 
ael,  contains  a  further  eiemptioa  ot  "loaa  aila- 
log  from  dangers  of  the  »ea  or  other  navigabli 
waters,  acts  of  Ood,  or  public  enemies,  or  the 
Inherent  defect,  quality,  or  vice  of  the  thing 
carried,  or  from  insuSciency  of  package,  or 
seizure  under  legal  process,  or  for  losi  result- 
Ul  U.  H. 


ing  from  any  act  or  omission  of  the  shipper  or 
owner  of  the  goods,  hts  agent  or  representa- 
tive, or  from  saving  or  attempting  to  save  lif« 
or  property  at  sea,  or  from  any  deviation  in 
renderinjt  such  service."  These  provislDDi 
bave  no  possible  application  to  tbe  relations  of 
one  veasel  to  another,  and  are  mainly  a  re- 
enactment  of  certain  well-known  provisions  of 
tbe  common  law  applicable  to  the  duties  and 
llabililles  ot  vessels  Co  their  cargoes.  The  fact, 
too,  that  by  §  8  tbe  varioua  sections  ot  tbe  Ro- 
vised  Statute  which  embody  tbe  limited  lia- 
bility act  are  preserved  unimpaired,  would 
fieem  to  Indicate  tbat  the  later  act  was  not 
iniended   to    receive   tbe    broad   coDstrucUon 

The  deem  ^  (fa  wart  Mw  if  tAertftrt  af- 
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SAMUEL  ZOCKER  et  au 

(See  S.  a  Reporter's  ed.  lT5-tBU 

OanttitutioncU  right, 

AdboUod  to  recover  tbe  value  of  merchandlae  for- 
tetled  to  the  ITnlted  States  under  tbe  act  of  June 
10.  IMO.  chap.  101. 1 9,  la  not  a  orlmlnal  ca«e.  and 
defendanaare  not  eniltled  to  tbe  ouaatttutional 
rlabt  ylven  In  orlmloaL  cases  to  be  oonlronted 
witb  tlie  witnenea  aramst  them,  but  depoaJtlons 
or  wilnesM*  duly  au  Chen  ttca  ted.  taken  In  ■  Cor- 
elffn  oountrj.  mny  bo  read  In  evtdence  oo  tbe 
trial  acalosc  tbe  defends  □!«. 

[No.  7B4.] 
Argutd  January  14,  1896.     Decided  March  S, 


F  ERROR  to  the  District  Court  of  tb« 
Unlled  States  for  the  Southern  District  of 
New  York  to  review  a  Judgment  In  favor  of 
defendants.  Samuel  Zucker  li  al.  in  an  action 
brought  against  them  by  the  United  States  to 
recover  the  value  of  merchandise  nllcged  lo 
have  been  forfeited  under  the  act  of  June  10, 
18M.  Bererted,  and  ea*e  rtrntniini  for  furllief 
prxtfdingi. 

Mr.  Edwu4  B.  Whltnert  Aiaistant  At- 
torney General,  for  plaintiff  in  error. 


Mr.  jvtiue  Bmrl^n  delivered  the  opinion 
of  the  court: 

By  tbe  act  of  June  10,  1890.  chap.  407, 
known  as  the  customs  administrative  Itct,  it  il 
provided  that  "if  any  owner.  Importer,  con- 
signee, agent,  or  other  person  aball  make  or 
attempt  to  make  any  entry  of  imported  mer- 
chandise bv  means  ot  any  fraudulent  or  false 
invoice,  affidavit,  letter,  paper,  or  by  means  of 
any  falae  statement,  written  or  verbal,  or  by 
means  of  any  false  or  fraudulent  practice  or 
appliance  whataoever,  or  shall  be  guilty  of  any 
wilful  act  or  omlaaion  by  means  whereof  the 


yoim.-AM  to  trtol  t>v  Dm;  Aov  tf sotad  by  nk 
AmendiMfit  toVie  CMiiUlutfon,— sea  note  to  Hew 
York  Sop.  OU  Joatioes  v.  Uuttad  etatas.  Ul  «& 


ovCl.)l>'^lc 


473-478 


Si]i>iimx  CousT  OF  TB>  Ufitkd  Statu. 


Oct.  Tebu, 


TTnited  Stales  Bbtll  be  deprived  of  the  lawful 
duiiet  or  any  portion  thereof,  •ccnilDg  upon 
the  merchftDdlM.  or  *uj  portloD  thereof,  em- 
braced or  referred  to  In  such  IdvoIcc,  affi- 
davit, letter,  paper,  or  statement,  or  affected 
bj  such  act  or  omivion,  lucb  merchandlBe  or 
the  value  thereof,  to  be  recovered  from  the 


pertoo  makiai*  the  eotrv,  shall  be  forfeited, 
which  forfeiture  shall  only  applj  to  the  whole 
of  the  merchandise  or  the  value  thereof  In  the 


;  nr  package  coDlaiolDg  the  particular  aril- 
6]  cle  OT  srilclea  of  mercbandlte  to*whlch 


for  each  olfenae  a  sum  uot  exceedioK  (3,000. 
OT  be  imprisoned  for  a  time  not  ezceediag  two 

KarB,  or  both.  Id  the  discretion  of  the  court." 
Sut.  at  L.  lai,  135,  §  9. 

The  present  aclfoQ  was  brought  to  recover 
from  the  defeDdanle  the  sum  of  (346  03  as  the 
Talue  of  certain  merchaodise  orlglnallj  be- 
longing to  them  and  alleged  to  have  been  for 
feited  to  the  United  States  under  the  above 
■taiute. 

The  complaint,  which  la  in  the  form  pre- 
•cribed  by  the  New  York  Code  of  Civil  Proced 
nre.  alleged  that,  on  or  alx>ut  Dcicember  14, 
1801,  certain  described  merchandise  waa  Im- 
ported into  the  United  States,  at  the  port  of 
New  York,  and  when  so  imported  was  subject 
to  the  payment  of  duties:  that  the  defendants, 
the  owners,  importers,  and  consignees  of  such 
merchandise,  entered  the  same  at  the  office  of 
the  collector,  to  whom  was  produced  a  duly 
certified  Invoice,  purporting  to  show  the  actual 
coet  of  the  merchandise,  and  also  a  declara- 
lion,  which  entry  and  declaration  were  signed 
and  verified  In  tue  manner  and  form  required 
by  law;  that  said  entry,  invoice,  affidavit,  and 
mper  were  false  and  fraudulent,  a*  the  de- 
lendantB  well  knew,  in  that  the  actual  cost  of 
such  roercltaodise  was  greater  than  the  amount 
stated  therein;  and  that  the  defendanla  wil- 
fully and  wrongfully  concealed  the  actual  cost 
of  such  merchandise,  wherebv  Ibe  United 
States  had  been  deprived  of  the  lawful  duties, 
era  portion  thereof,  accruing  upon  tlie  same. 

Tbe  defendanla  made  a  general  denial  of 
each  allegation  of  tbe  plaintiff.  Aa  sepiirate 
defenses  they  pleaded;  1.  That  the  mercLan- 
dise  mentioned  in  the  complaint  was  not  for- 
feited. 2.  That  the  action  was  not  brought 
against  tbe  person  making  the  entry  of  The 
merchandise  in  the  complaint  specfSed.  1. 
That  the  duties  on  all  goods  imported  by  them 
during  the  limes  specified  In  the  complaint 
had  been  liquidated  and  paid  by  them,  and 
such  mprcliandlse  delivered  10  ihem  as  the 
owners  thereof,  all  without  fraud,  and  that 
more  than  one  year  had  elapsed  since  the  dale 
of  (he  entry  referred  lo  by  the  United  Stales. 
47  7J  'At  the  trial  below,  tbe  government,  lo 
■UBlBin  the  issues  on  lis  part,  offered  to  read  in 
evidence  a  deposition  Ihal  bad  been  duly  taken 
in  Paris,  France,  and  was  properly  authenll- 
caied  and  certiQed  under  letters  rogatory, 
propcrlv  issued  and  returned. 

The  aefendanls  objected  to  the  admission  of 


■ubstance  a  criminal  case,  and,  under  the  Con- 
atitution  of  the  Untied  States,  tbe  defendanU 
were  entitled  on  the  trial  "to  be  confronted 


with  tbe  wHnetsea"  against  them.  S.  That 
"the  (XHwUtUtional  right  of  the  defendants  lo 
be  confronted  with  tbe  witnesses  against  them 
Is  not  eecared  by  giving  them  notice  of  tbe 
execution  of  letter*  rogatory  in  France,  and 
that  their  failure  to  attend  on  such  occasion  at 
a  place  8,000  miles  from  the  place  of  trial,  out 
of  the  district  and  in  a  foreign  country,  doet 
not  operate  as  a  waiver  of  their  constitutional 
rlsht,  tf  it  can  be  waived." 

Id  answer  to  questions  propounded  by  the 
court,  the  defendants  admitted  that  the  evi- 
dence was  material,  and  placed  their  objection 
to  it  upon  tbe  grounds  Just  slated. 

The  court  thereupon  sustained  the  objectioa 
and  excluded  the  evidence,  lo  which  action 
Ihe  government  excepted. 

The  United  Slates  having  no  other  evidence 
lo  offer,  the  Jury,  by  direction  of  the  court, 
relumed  a  verdict  for  the  defendants,  and  the 
action  was  thereupon  dlsmisaed. 

The  only  question  presented  for  our  decision 
Is  whether  the  court  below  erred  in  excluding 
tbe  dep'^ilion  which  the  government  took  in 
Paris,  France,  and  the  maleriailly  of  which  is 
conceded  by  ihe  defendant. 

The  sole  ground  of  objection  to  the  deposl- 
tloB,  as  we  have  seen,  was  that,  in  this  action 
lo  recover  the  value  of  merchandise  alleged  lo 
have  been  forfeited  to  tbe  United  Stales  under 
Ihe  9ih  section  of  the  act  of  June  10,  1890, 
chap.  407,  no  deposition,  wherever  taken, 
could  be  read  against  tbe  defendanta,  without 
Ibeir  consent,  but  tbe  witness  must  leelify  in 
person,  before  the  court,  during  the  progress, 
of  the  trial. 

This  objection  Is  supposed  to  be  sustained  by 
the6tli*AmendmeDtDf  tbeConstliutioD,[478 
which  provides  that  "In  all  criminal  proseou- 
tions  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  sn  impartial  jury 
of  the  stale  and  district  wherein  the  crime 
shali  have  been  committed,  which  district 
shall  bave  been  previously  ascertained  by  law, 
and  to  be  Informed  of  the  nature  and  cause  of 
the  accusation;  to  bt  co^fronled  ailA  the  viit- 
tieua  againtl  him;  to  have  compulsory  process 
for  obtaining  witnesses  In  his  favor,  and  to 
have  the  assiBUDue  of  counsel  for  his  defense." 

In  BUpport  of  Iheir  conteiiiion  Ihe  defend- 
anU cile  Ooffey  t.  United  Sialet.  116  U.  B.  486. 
448  [28:684,  6361:  Boydi.  Unittd  S:aU*,  lift 
U.  B.  616,  684  [38:  746.  7B2J.  and  Laa  t. 
UniUd  Btattt.  150  U.  8.  476  [87:  llSOl. 

Coffeg  V.  XJniled  StaUt  was  a  civil  Inform*- 
tion  on  behalf  of  the  United  Stales  againet 
certain  property  that  had  been  seized  oy  an 
Internal  revenue  officer  as  forfeited  lo  the 
Untied  States  on  account  of  the  alleged  viola- 
llonB  of  certain  provisions  of  tbe  Revised  Slat 
ules  relating  to  inlernal  revenue.  U.  B.  Rev. 
Stal.  ^g  82S7,  3450,  S4S3.  Coffey  Intervened 
and  claimed  the  property.  One  of  the  de- 
fenses was  that  a  criminal  Information  had 
been  Ated  against  him  In  respect  of  the  mat- 
ters eel  forth  In  one  oT  mora  of  Ihe  counl*  of 
the  declaration,  and  that  upon  a  trial  be  had 
been  acquitted.  The  principal  question  pre- 
sented In  the  civil  case  was  as  to  the  effect  of 


serving  that  the  proceeding  to  enforce  tbe  for- 
feiture agatnat  the  res  named  musi  be  a  pro- 
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ooeding  in  rem  and  >  civil  bcUod,  while  tbat 
lo  tmpow  upon  the  offender  the  Hoe  and  Im- 
prison meat  prescribed  by  itatute  must  be  a 
criminal  proceedlOK,  Mid:  "Tet,  where  bd 
Issue  raieed  as  to  the  existence  of  the  kct  or 
fact  deoou Deed  hu  been  Irted  lo  a  crimiDal 
proreedlng,  InstUuled  bj  the  United  Blales, 
and  B  Judgment  of  acquittal  bas  been  rendered 
Id  Tiivcir  n(  a  particular  persnn,  that  Judgment 
is  conclusive  lu  faTor  of  such  person  on  the 
■ubaequent  trial  of  a  suit  >n  ram  by  the  United 
Slates,  where,  as  against  blm,  the  existence  of 
Uiesame  act  or  fact  ia  the  matter  iu  Issue,  as  a 
cause  for  the  forfeiliire  of  the  property  prose- 
cuted in  such  suit  in  rem." 

That  ca«e  is  an  authority  for  the  proposilion 
470]  that  if  the 'present  defendants  had  been 
proceeded  against  crimiDallyon  account  of  the 
■aine  acta  and  facts  that  must  be  shown  In 
order  to  sustain  Ihls  action  under  tbe  statute 
of  18B0.  and  bad  tteen  acqullled,  the  verdict 
aod  Judgment  of  acquittal  would  hare  barred 
a  subsequent  civil  proceeding,  based  on  the 
tame  acts  and  facts,  aod  insllliiled  to  enforce 
a  forreiture  or  to  recover  the  value  of  the  mer- 
Chan  dine  forfeited. 

B(^d  V.  Uniled  Slate*.  116  U.  S.  616,  «S4  [39: 
746,  TS2],  was  an  InfoTmalion,  In  a  cause  of 
■elzure  and  forfulture  of  properly,  ngainsl  cer- 
tain mercbandise  feised  as  forfeited  lo  the 
Unlled  Suies  under  the  I2th  section  of  tbe 
customs  act  of  June  22,  1674(18  Btat.  at  L. 
1S6.  188,  chap.  S91}.  Boyd  Intervened  ami 
claimed  tbe  goods.  On  the  trial  it  became  itn- 
portant  lo  »how  the  quantity  and  value  of  the 
merihjindise  contained  In  certain  cases  pre- 
viously imported.  The  court,  ou  motion  of 
the  district  attorney,  made  an  order,  under 
the  6lh  section  of  tbe  above  act,  requiring  the 
claimant  to  produce  the  Invoice  of  those  cases. 
Tbe  order  was  obeyed,  the  claimnnt,  however, 
objecting  to  its  validiiy,  as  well  as  to  tbe  con- 
stitutinnallly  of  the  statute.  When  the  in- 
voice was  offered  by  the  government  as  evi- 
dence, Boyd  objected  to  Its  reception  on  the 
ground  that,  In  a  suit  for  forfeiture,  tbe  claim- 
ant hlmEcIf  could  Dot  be  compelled  to  produce 
evidence,  and  thai  the  slalute,  in  that  particu- 
lar, was  intalld.  This  court  said;  "As  sbow- 
tng  Ihe  close  relation  between  the  civil  and 
criminal  proceedings  on  tbe  same  statute  in 
such  ca^es,  we  may  refer  io  tbe  recent  case  of 
OjT'j/v.  I/7ii(nIS(otej.  neU.  8.  436,  448re9: 
«S4,  686],  In  which  we  decided  that  an  acquit- 
tal on  a  crimiual  Information  was  a  good  plea 
Id  bar  lu  a  civil  information  for  the  forreiture 
of  goods  arising  upon  the  same  acts.  As, 
therefore,  suits  for  penalties  and  forfeitures 
Incurred  by  Ihe  commission  of  ofTenscs  against 
the  law  are  of  this  quasi  crimiual  nature,  we 
think  that  they  are  within  the  reason  of  crim- 
inal proceedings  for  all  the  purposes  of  the  4ih 
AmenducDt  of  the  Constitution,  and  of  that 
portion  of  the  Sib  Amendment  which  declares 
that  no  person  shall  be  compelled  in  any  crim- 
inal case  to  bea  witness  against  himself ;  and  we 
ue  further  of  opinion  that  a  compulsory  pro- 
duction of  the  private  books  and  papers  of  the 
4S01owner  of  'goods  souKbt  to  be  forfeited 
In  Buch  a  suit  Is  compelling  him  lo  be  a  witness 
■gainst  him«elf,  within  the  meaning  of  tbe  Oth 
Amendment  lo  the  Constitution,  and  is  tbe 
equivalent  of  a  search  and  seizure,  and  an 
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unreasonable  search  and  seliure,  within  tha 
meaning  of  the4tb  Amendmeut.  Though  th« 
proceeding  In  question  Is  devested  of  many  of 
the  aggravating  Incidents  of  actual  search  and 
seizure,  yet,  as  before  said,  it  contains  Ihelr 
substance  and  essence,  SDd  effects  their  sub- 
stantial purpose." 

The  principles  announced  In  the  Boj/d  Com 
have  no  application  whatever  to  tbe  present 
case.  Nefther  the  constitutional  provision 
which  protects  the  people  In  their  persona, 
bouses,  papers,  and  effects  against  unreason- 
able searches  and  seizures,  nor  the  provision 
that  a  person  shall  not  be  compelled  in  any 
criminal  case  lo  be  a  witness  against  himself, 
has  any  bearing  whatever  upon  the  inquiry 
whether  the  right  of  an  accused.  In  a  eriminal 
proteeuiion.  "to  be  confronted  with  the  wit- 
nesses against  blm,"  is  Infringed  by  permiltlnc 
a  deposition  of  a  living  witness  lo  be  read 
against  him  In  an  action  brought  lo  recover 
the  value  of  merchandise  forfeited  to  Iha 
United  States  by  reason  of  his  acts  In  viola- 
tion of  law.  This  Is  so  manifest  that  It  Is  Im- 
possible, by  any  argument,  to  make  it  clearer. 

Equally  Inapplicable  to  Ihe  present  Inquiry 
h  the  case  of  Lta  v.  United  Slata.  150  U.  B. 
476  [37: 11S01.    That  was  a  civil  action  to  n- 


part  of  tbe  opinion  In  that  case  In  which  It 
was  declared,  upon  the  autliorllyof  Boj/d  v. 

Unital  Btata.  118  U.  B.  616.  (!34  [29:  746,  732], 
that  although  tbe  proceeding  against  Lee* 
was  civil  In  form.  It  was  "  unqiiesllonably 
criminal  in  Its  nature,  and  lo  such  a  case  a  de- 
fendant cannot  be  compelled  lo  be  a  wltnesa 
■gainst  hioiself."  Bui  that  principle  is  not  In- 
volved In  the  present  case. 

No  case  has  been  cited  wblcb  sustains  tho 
contention  of  the  defendants.  And  we  are 
unaware  of  any  such  case  In  England  wher« 
the  constitutional  principle  embodied  In  tbe 
6tb  Amendment,  and  here  Involved,  Is  recog- 
nized as  part  of  the  law  of  the  land. 

Tbe  6ib  Amendmenl  relates  to  a  prose-[481 
cullon  of  an  accused  personwbich  Is  technically 
criminal  In  its  nature.  In  such  a  proceeding, 
the  person  accused  la  entitled  to  a  speedy  and 
public  trial  by  an  impartial  Jury  of  the  state, 
as  well  as  of  a  dltlricl  previously  ascertained 
bv  law  In  which  the  crime  charged  against 
blm  shall  have  been  committed;  whereas  an 
action  In  which  a  Judgment  for  money  only  1* 
sought  even  If,  In  some  aspects,  it  is  one  of  a 
penal  nature,  may  be  brougbl  wherever  tha 
defendant  Is  found  and  Is  served  with  process, 
unless  some  statute  requires  it  to  be  brought  in 
a  particular  Jurisdiction.  The  words  in  th« 
6lh  Amendment,  "to  be  Informed  of  the  nature 
and  cause  of  the  accusation,"  obviously  refer 
to  a  person  accused  of  crime,  whether  a  felony 
or  misdemeanor,  for  which  he  Is  prosecuted 
by  indictment  or  presentment,  or  in  some  other 
authorized  mode  which  may  involve  his  per- 
sonal security.  Bo  the  clause  declaring  that 
the  accused,  in  a  criminal  prosecution,  Is  en- 
titled "to  be  confronted  with  the  wltnesaea 
against  him,"  has  no  reference  to  any  proceed- 
ing (although  the  evidence  therein  may  discioae, 
of  necessity,    tbe   commission   of  a   pnblio 
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«bo  U  accused,  &[)d  upoo  _  _. 
prlsonmeot  or  both  may  be  impoied. 
nesa  wbo  proves  facts  eatltllng  ibe  plHlotlff  in 
a  proceeiilog  In  a  court  of  the  UdjiciI  State*, 
errn  if  the  plnlnilB  be  the  gnvernmeal.  to  a 
Jmlirmenl  for  tUDney  only,  and  not  to  a  judg- 
mi'ii  which  dlrecily  infolveg  Ibe  personal 
•Bfely  of  the  defendant.  Is  not,  wilhln  the 
■nesnin;  of  Ibe  Stb  Amendment,  a  wttness 
agninst  an  "accused"  In  u  criminal  prosecU' 
tlon:  and  hia  evidence  may  be  brought  before 
the  Jury,  in  the  form  of  a  deposition,  taken  as 

Crcsorilied  by  the  stalutea  regulallngtbe  mode 
I  nblcb  depositions  to  be  used  in  the  courts 
of  ihe  United  Stales  ma;  be  taken.  The  de- 
fendant In  such  a  case  ia  no  more  entitled  to 
be  confronted  at  the  trial  with  tbe  witnesses  of 
the  plalnlltl  than  he  would  be  In  a  case  where 
Ihe  evidence  related  to  a  claim  for  money  that 
could  be  eKtabllshed  without  disclosing  any 
Tacts  tending  to  show  tbe  commission  of  crime. 
In  GiunMlman  t.  HiKheotk.  143  U.  8.  6*7, 
562  [35: 1110.  ni8],8Io1en.  Com.  Rep.  816,  it 
wail  held  that  the  provision  In  the  fith  Amend- 
482]mentthat  no  person"'Bhan  be  compelled 
in  any  criminal  case  to  be  a  witness  against 
himself"  covered,  but  was  not  limited  to, 
criminal  prosecutions;  (hat  its  object.wss  "to 
Innure  (bat  a  person  should  not  be  compelled, 
when  acting  as  a  witness  in  any  inTeatigatinn, 
to  give  testimony  which  might  lend  to  show 
that  he  himself  bad  committed  a  crime."  In 
Ibe  argument  of  (hat  case  reference  waa  made 
to  the  Sth  Amendment  In  support  of  the  prop- 
osition that  an  investigation  before  a  grand 
fury  was  not  a  criminal  case,  within  the  mean- 
ng  of  the  Sth  Amendment,  and  was  solely  for 
tbe  purpose  of  flnding  nut  whether  a  crime 
bnd  been  committed.  But  this  court  said  that 
a  criniinnl  prosecution,  within  the  meaning  of 
the  Olh  Amendment,  was  one  against  a  person 
who  was  accused  and  who  wa»  lo  be  tried  by 
ft  petit  jury;  that  "a  criminal  prosecution 
under  article  6  of  the  amendments  is  much 
narrower  Iban  a  criminal  case  under  article  S 
of  the  amendments." 

Of  course,  if  tbe  governmcnl  bad  elected  lo 
prosecute  the  present  detendaals  criminally 
for  the  offense  defined  in  the  Sth  section  of 
the  act  of  1890,  a  verdict  and  Judgment  of  ac- 
quittal could  have  been  pleaded  la  bar  of  an 
action  to  recover  the  value  of  tbe  merchandise. 
Coffey  V.  Unitfd  Statu,  116  U,  B.  4S6.  448  [29: 
(184.  68S].  But  It  does  not  follow  (bat  the  de- 
fendants can  demand  of  right.  In  this  civil 
action,  not  directly  Invi'lving  their  personal 
Mcurily,  that  they  shall  be  confronted,  at  the 
trial,  with  the  witnessea  who  testify  In  behalf 
of  tbe  government. 

Th»  judgment  it  mer*ei.  and  Oie  earn  it  «- 
mianded  v>Uti  dirtttioiu  to  tet  onVb  thi  vtrdiet 
and  judgment,  and  for  fvrihrr  prcoeedingi  in 
tftfformiti/  vHA  thi*  opinion.    Bmtrtid. 
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I.   Conness  ma^  tJiovlilA  U 
talned  to  be  due  from  tl 
ants  shall  be  paid  direct!)'   to  (bem,  and  shall 
not  .!»■■  ttaTough  tbe  hands  «(  agenta  or  at- 


panylDg  war 

caltlnR  altenoon  loan  enaccmpnt  pro  via  I  air  for 
parment  dlrectl;  to  tbem,  and  sCatlnR'  (hat  no 
attomeT's  serrloea  were  neoessarr.  and  that  Con- 
gTfta  desired  Ihe  prooeeda  to  teaoh  tbe  penon 
reaJlT  entitled  (faeroto.  sod  tbat  auob  cJatmi  were 
adJuBlt.'d  tnim  tbe  books  and  papers  In  the  de- 
partment wiibout  furttaer  evidence,  and  also  to 
Uie  statute  maklnKaD)' transfer  ot  tbe  claim  or 


I  priiate  ■ 


e  tbe 
a  Ibe 


ground  that  It  Is  unautborlied  by  law  and  tie- 
rond  ibe  sonpe  ot  (its  offldal  duties,  even  it  It 
worked  Injur;  to  an  attomeytorsueb  clalmanta. 
9.  The  bea  I  ot  an  eiecuilve  department  cannot 
be  held  liable  to  a  civil  suit  ror  damaoea  on  ac- 
count of  official  oommunlcatkinB  made  by  htm 
pursuant  to  Hnaot  or  CongresBand  Id  resp«atof 
matten  wltbtn  bis  authority,  by  i«apon  of  any 
personal  or  even  malli^lous  motive  tbat  might  be 
alleged  to  have  prompted  his  actkm. 


TS  SRROR  to  the  Supreme  Court  of  tbe 
X  District  of  Columbia  to  review  a  Judgment 
of  (hat  court  atfirming  a  final  order  in  the 
same  court  in  spccinl  term  auatalDing  a  de- 
murrer to  the  detlHratinn  In  sn  action  by 
Henry  Spslii;ii<:  iigainst  Wm.  F.  Vilas  and  di» 
missing:  the  plaintiff's  aclJoD.  AStrmed. 
The  facia  are  slated  In  the  opinion. 

Moth.— jli  to  minltlarliil  ogiar  prafadtd  ta  Us 
eiecuUon  0/  rcfrulor  jinKtm.  see  note  to  Btaklne  v. 
Hohnbach.  a)-.I4S. 

At  to  When  o^cer  WatUt  for  ermr  in  Jndomtnt:  for 
ntlfieel  or  rc/usal  to  jiafonn  Judlcful  or  nlnlaMrdil 
dulv,-fnr  lort  or  Irt-eaefi  or  InuC— see  noio  lo  Ken- 
dall v.  Btokea.  11:  NW. 

Ai   to  Judos   not   Nabl«  for  cnvr  of 
Otougk  (Menttonoi ;  UoMUtv  of  ufietr  o 
modi  by  him,— see  note  to  Jonea  v.  Le  Toinl«. 
1:M). 

Am  to  vravmption  otTtgutaTtiy  of  oglctr'*  appoint- 
iMnt  anaoue  gunHltcallon,  tmd  tAot  h«  ncted  uitthla 
Ms  iurladlctfon:   certificate  erldenee  of  oWfeurltv, 


Johns 
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An  to  HoMIUv   i>f  * 
not«  to  United  Btates  v.  CUles,  Bi  !ra. 

Al  to  llnUUIv  of  wreMM  on  poMmoiter'a  bonds, 

enotetoPoitniMtei'QeneTa]  t.  Barly.&SIT. 

Ai  lo  postmaster's  UaMnufor  Ior  anidttaiOontf 
UlltrM  and  paper*,  see  note  to  Dunlop  v.  Haurae, 


Bpaldiso  v.  Vilab. 


Miun.  J.  H.  Dlcktnaon,  AwisUiil  Altor- 
■ey  OeneriLl,  snd  Judtan  Harmon,  Attorney 
G«Deral,  for  defendant  Id  error. 

484]  *Xr.  Jvttia  Bu-Ua  deUrered  the 
opIoioB  of  the  coun: 

Thl«  writ  of  error  brings  up  for  review  . 
Judgment  of  the  supreme  court  of  the  District 
of  Columblslo  general  term,  which  afflrmed 
ft  final  order  in  the  same  court  In  apecial  term. 
ausialning  a  demurrer  to  (be  declarallon  filed 
liy  the  plainllS  in  error  Spalding  against  tbe 
defendant  Vllaa,  and  dlamiasing  [he  plaiotlfC'i 

The  question  presented  for  determination  li. 
whether  the  pUiriitff's  declarallon  slated  a 
Talld  cause  of  ncllon  against  the  defendant. 

Tb<-  plainliS  alleged  that  he  was  a  citizen  of 
the  District  of  Columbia,  and  had  been  for 
more  than  twenty  years  an  atlorney  st  law, 

firacllsing  bis  protesslon  In  the  city  of  Wash- 
Dglon,  and  tbnt  the  defendant,  from  March 
4.  l%iS5.  until  January  16,  1B88.  wta  the  Post 
maater  General  of  tbe  United  States; 

That  "in  or  about  the  year  1871,  he,  the 
■aid  plaintiB,  was  employed  by  a  considerable 
number  of   persons  who  were  and  had  been 

e)stmii-<li,TB  at  different  poHlnfllcee  In  the 
Dited  States,  to  obUin  a  review  and  read- 
justment of  their  salaries,  in  accordance  with 
the  proTlalonE  of  tbe  act  of  Congress  of  June 
12.1806,  rein  ting  (hereto,  ami  which  enaclcd 
Ibal  when  Ihe  quarterly  relurna  of  tbe  post 
mastera  of  the  'M,  4lh.  and  Gth  classes,  men- 
tioned therein,  sbuwed  ili&t  the  salary  al- 
)owe<l  Is  10  per  cent  less  than  11  would  be 
on  the  basis  of  commiSBlons  under  tbe  act  of 
June  22.  1854,  fixing  their  compensation,  they 
were  eniltled  to  have  their  compenaaiion  re- 
Tleweit  and  readjusted  under  the  provlsioDS 
of  said  act  of  1854,  by  reason  of  which  a  large 
number  of  such  postmasters  had  just  and  valid 
claims  against  the  United  Btnies  arising  from 
such  readJuKlment,  and  a  large  number  of 
them  enlerL-d  into  wrllteu  contracts  with  the 


tbe  same,  and  gave  to  him  wrilten  powers  of 
attorney  to  act  for  them  in  the  prosecution  of 
■aid  claims  and  to  receive  Ibe  drafts  which 
miebt  be  Issued  in  payment  thereof;"  and, 

Tbafupon  maklnjF  and  filing  appllcatiooi  at 
48S]lhe  Postofflce  •neparlmcnl  )n  behalf  of 
his  clients  for  such  readjustment  and  review, 
tbesame  was  denied,  notwithstanding  sucb  act 
of  Congress,  whereupon  the  pIMnlifT  took 
measures  to  procure  mandalory  legislation  by 
Congress  ana  approprlaiinns  necessary,  press- 
ing such  legislation  by  all  lawful  means  in  his 
power  in  the  different  Congresses  Irom  1871 
to  IS8S,  giving  to  such  efforts  a  great  amount 
of  his  time,  and  in  the  meantime  procuring 
similar  contracts  and  applicittions  and  powers 
of  attorney  from  several  thousands  of  poet- 
masters  of  the  aald  classes  throughout  different 
parts  of  tbe  United  States,  and  filing  in  the 
poatofUce  department  such  applications  and 
powers  of  attorney,  and  expending  a  good 
many  thousands  of  dollars  In  buliiling  up  ■ 
business  Id  the  collection  of  aucb  claims,  rely- 


March  8,  IPf^.  requiring  tbe  PoaHaaster  Oen- 
eial  of  the  United  States,  upon  proper  presen- 
tation of  such  claims,  to  compute  and  pay  the 
same;  an  act  of  Congress  of  July  7, 1684,  mak- 
ing appropriatlona  for  the  payment  of  such 
claims;  a  further  act  of  Congress  of  March  8, 
1835,  makings  like  Hppropriatlon;and  a  simi- 
lar act  of  CongtcKS  of  August  4,  1880,  making 
further  appropriations  therefor,  all  of  which 
acts  were  brought  about  in  consequence  of  Ihe 
continual  and  persistent  efforts  iif  tbe  plain- 
tiff, under  which  acts  the  pUtntlff  proceeded 
to  Qiake  out  papers  and  proofs  for  the  presen- 
tation of  such  claims  in  behalf  of  hia  clients, 
and  filed  the  awne,  with  powers  of  attorney  to 
him,  as  aforesaid,  in  tbe  said  Postofflce  De- 
partment, and  commenced  the  collection  of 
the  same,  a  Urtce  number  .  .'  said  claims  prior 
to  March,  1885,  and  which  were  good  and 
valid,  l>elng,  however,  repudiated  by  the  Posi- 
ofSce  Depirtment,  and  the  prosecution  of  sucb 
cliiltns  being  made  more  dilUcult  by  great 
hostility  of  the  persons  managiufi;  such  de- 
partment  to  the   collection   of  this   claaa   of 

The  declaralloQ  also  alleged  that  "soon  after 
the  3d  day  of  March,  1885,  the  plaintiff  made 
application  to  the  defendant.  In  his  capacity 
of  Poslmaster  General  of  the  United  Stales,  to 
adjust  and  pay  the  said  claims  which  had  been 
disallowed,  and  also  to  review  and  readjust 
claims  of  tbe  same  character  'which  had[48U 
not  before  been  presented,  which  applicuiions 
were  refused,  and  an  acrimonious  controversy 
arose  between  the  said  defendant  ami  Ihis 
plaintiff  in  relation  thereto,  the  said  defend- 
ant, among  other  things,  endeavoring  to  ob- 
tain leclslation  by  Congress  to  Impair  and  de- 
stroy the  rights  of  tbe  plaintiff  under  tbe  said 
contracts.  In  which,  however,  he  fulled;  but 
to  further  harass  the  plaluliff,  and  to  injure 
him  in  his  good  name  and  In  his  bii'lni-ss, 
without  any  good  reason  therefor,  and  with 
malicious  intent,  Ihe  said  defeudant  interposed 
all  possible  ohaiaclea  to  the  collection  of  said 
claims,  and  undertook  to  induce  the  clienle  of 
the  plaintiff  to  repudiate  Ibe  comracts  ihi-y 
bad  made,  and  for  such  purpose,  and  with 
such  malicious  Intent,  caused  Ibe  drafts  for 
the  payment  o(  such  clnima  to  be  sent  directly 
to  the  claimants,  and  (or  the  malicious  pur- 
pose of  causing  Ihe  claimants  to  disregard  the 
contracts  they  had  made  with  the  plainlilT  for 
fees,  and  to  cause  them  to  believe  Ihsi  tbe 
I  were  null  and  void,  and  that  pliiialifl 
rendered  them  no  service,  and  that  he  was 
attempting  falsely  to  claim  for  valuable  serv- 
ices rendered  under  said  contracts,  falsely 
claimed  to  be  valid,  and  using  bis  official  char- 
acter for  such  purpose,  thus  placing  the  plain- 
tiff before  the  country  as  a  common  swindler; 
and  to  bring  him  into  public  scandal,  infamy, 
and  disgrace,  and  to  Injure  bis  business,  with 
each  letter  of  transmittal  of  drafts  to  said 
claimants  caused  to  be  issued  and  sent  to  them, 
between  September,  1680, and  January  17, 1888, 
to  a  great  number.  In  wit,  four  thousand  of 
Ibe  said  claimants,  clients  of  the  plaintiff,  re- 
siding In  the  slates  of  New  York,  north  Caro- 
lina, Ohio,  Oregon,  Petmsvlvania,  Rhode  Is- 
land, South  Carolina,  Tenneaaee,  Texas, 
Vermont,  Virginia,  We«t  Virginia.  Wisconsin, 
and  the  tenritoriea  ol  Utah,  WaabioglOD,  and 
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Wyoming,  the  circular,  of  which  the  follow- 
log  li  a  cop7.  the  tame  being  datetl  aad  ad- 
dreMed  to  each  claimant,  reepectlvelj,  itating 
the  eum  Iraoainitted  and  the  name  and  poet- 
offlce  ot  euch  claimant,  reipectlvelv,  and  hav- 
lug  atlded  iherelo,  in  print,  ^  8  ol  ilie  act  of 
August  4, 1886,  and  U.  S.  Rev.  SUL  §8477, 
to  wit; 

487]        'Foeiofflce  Department, 

Office  o(   the    Third   Aseliuot    Poatmaaler 

DiviBloD  ot  PlDaoce,  Washlogton,  D.  C, , 

188-. 

Sir:  Herewith  Inclosed  ;ou  will  Bad  war- 

ratil  payable  Lo  your  order  for  $ ,  which 

is  In  full  liauldalion  of  your  claim  for  the  bal- 

aoce  unpaid  of  the  readjusted  salary  of 

,  postmaster  at ,  state  of . 

Id  transmitting  It  I  am  directed  by  the  Poet- 
tnaster  General  to  advisa  yaa  that  la  the  act  of 
1883,  which  provided  for  readJuslmeDts  of 
talary,  the  Congress  directed  that  all  checks 
warrantfi  ahould  be  made  payable  lo  the  claii 
ants  and  transmitted  direct  lo  Ihem,  and  i)i 
in IheappropriaUonaDd  enactment  OD  thie  sub- 
ject by  Congress,  a  copy  of  which  Is  pritiled 
at  the  foot  of  this  note,  the  direction  was  re- 
peated. This  waa  done  because  no  attorney's 
■ervices  were  necessary  to  tbe  presentation  of 
the  claim  before  the  department,  and  tbe  Con- 
gress desired  all  the  pioceeda  to  reach  the  per- 
son really  entitled  thereto.  After  a  claim  of 
this  character  is  filed  In  the  department  its  ex- 
amlnalion  and  the  readjustment  of  the  salary, 
If  found  proper,  are  made  directly  from  ibe 
1>ookB  and  papers  In  the  department  by  its 
officers,  and  without  further  evidetice. 

You  are  further  adTised  that  by  U.  S,  ReT. 
But.  ^  3477,  a  copy  of  whicb  Is  also  printed  at 
the  foot  of  this  note,  any  transfer  of  this  claim 
or  power  of  attorney  for  receiving  payment  of 
this  warrant  U  null  and  void. 

Yours  respect  fu  11 V, 

J.  H.  Harris. 
Third  Assistant  Postmaster  General. 


Bee  statutes  referred  lo  on  next  leaf. 

It  was  alleged  that  the  said  circular  was  In- 
tended to  deceive  and  did  deceive  the  said 
claimants,  who  believed  what  the  defendant 
meant  and  intended,  as  hereinbefore  stated,  of 
and  concerning  the  plaintiff,  and  was  false  In  the 
following  respects,  to  wit:  (I)  that  "in  the  act 
of  1883,  which  provided  for  readjuslments  of 
488]  salary,  the  Concress  directed  that  'all 
checks  orwarranla  should  be  transmitted  direct 
to  the  claimants,  and  that  such  direction  was 
repealed  in  tbeact  of  lS8e;"(3)  that  "Ibis  was 
done  because  do  attorney's  services  were 
necessary  (o  the  presentation  of  the  claim  be- 
fore the  department;"  (E)  Ibat  "this  was  done 
because  the  Congress  desired  all  the  proceeds 
to  reach  the  person  really  entitled  thereto;"  (4) 
that  "the  statement  that  claims  of  this  char- 
acter, after  being  filed  in  the  department,  were 
eiamiaed   and   readjusted  directly   from   the 


not  required  by  law,  and  was  maliciously  In- 
tended to  cause  the  claimants  to  believe  that 
tbe  plaintiff's  claim  for  valuable  services  wu 
faliie  and  fmudiilcnl,  and  the  same  wia 
inserled  for  no  other  purpose." 

Tlie  declaration  further  alleged  that  "the 
reference  to  g  &477  In  said  circular  and  the 
printing  of  the  whole  of  said  section  was  for 
the  malicious  purpose  only  of  causing  the 
claimants  to  believe  that  the  said  contracts  for 
fees,  before  suggested  in  said  circular,  were 
null  and  void  according  to  a  pretended  official 
ruling  of  tbe  Postoffice  Department ;  while  In 
truth  and  In  fact  the  said  section  bad  no  ref- 
erence to  any  contracts  of  the  kind,  nor  to 
contracts  of   the  character  hereinbefore  dfr- 


or  irrelevant  references  and  printing  of  si 
U.  S.  Rev.  Slat.  %  3477.  were  uaneceMary, 
malicious,  and  without  reasonable  or  probable 
cause,  and  inleoded  to  deceive  the  claimants, 
and  to  thereby  Induce  them  to  repudiate  the 
contracts  they  had  made  with  the  ptalntJU. 
and  they  understood  said  circular  as  meant  and 
Intended,  as  herein  staled,  of  and  coDceniInK 
the  plaintiff;  and  they  were  deceived,  and  did 
repudiate  Ibeir  said  contracts  by  resaon  there- 
of, to  the  great  Injury  of  tbe  good  name  of  the 
plaintiff  and  to  hie  business,  and  for  no  otho' 
purpose;"  and  that  "soon  after  commencing 
to  Issue  such  circulars  the  attention  of  the  de- 
fendant was  called  by  the  plaintiff  to  the  fact 
that  the  issuing  of  such  circulars  produced 
great  Injury  to  his  buslues*  and  was  unjust 
towards  b!m;  but  the  said  ■defendant,  [480 
notw  1th  Stan  ding,  maliciously  continued  the 
said  issue,  so  long  as  be  held  tbe  position  of 
Postmaster  General  ot  the  United  States,  tOsU 
the  claimants  be  could  reach,  and  to  Ibe  num- 
ber of  four  thousand,  as  aforesaid,  for  no  other 
purpose  than  to  continue  the  said  injury  to  this 
plaintiff." 

Id  consequence  of  tbe  alleged  acts  of  the  de- 
fendant the  plalnUfl  clslmea  to  have  been  put 
to  great  troulile  aud  expense  in  enforcing  the 
aaid  contracts,  had  lost  the  benefit  of  many  eif 
them,  at  an  expense  and  loss  of  $25,000;  and. 
besides,  bad  suffered  injury  to  his  good  name 
and  reputation  to  the  amount  of  $75,000.  He 
prayed   judgment  lor  $100,000,  besides  cotta 


U.  S.  Rev.  Biat.  $  S477,  referred  to  In  the 
circular  made  part  of  tbe  declaraiion  is  as  fol- 
lows: "All  transfers  and  assicnmenta  madeof 
.ny  claim  upon  the  United  Stales,  or  of  any 
part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever 
may  be  the  conalderatlou  therefor,  and  aU 
powers  ot  attorney,  orders,  or  other  authorities 
for  receiving  payment  of  any  such  claim,  or  of 
any  part  or  share  thereof,  shall  be  absolutely 
null  and  void,  unless  they  are  freely  made  and 
executed  in  tbe  presence  of  at  least  two  atteat- 
Ing  witnesses,  after  the  allowance  of  such  a 
claim,  the  ascertainment  ot  the  amount  dae 
and  the  Issuing  of  a  warrant  for  the  payment 
thereof.  Such  transfers,  assignments,  and 
powers  of  attorney  must  recite  tne  warrant  for 
payment,  and  must  be  acknowledged  bj  Ihe 
person  making  them  before  an  officer  havlnf 
authority  lo  lake  acknowledgmenla  of  deeds, 
and  ahill  be  certlQed  by  the  ofBcer;  and  It 
161  U.  & 
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miut  Appear  by  the  e«rttflcat«  that  ihe  aSi^r, 
It  the  time  of  the  ackDOwledgmenl.  reaii  and 
fn1)7  ezplaloed  the  traoifer,  uilgnment,  or 
wuTknt  of  attorney  to  the  penoD  •anowledg- 
Inetbe  tame." 

The  thoiiEbl  wbfch  DDderliei  the  entire 
argument  for  the  plalDlifT  fs  that  the  circular 
Issued  from  the  Poatofflce  Depsriment  by 
direction  o(  the  Poatmaater  General  waa  be- 
TDDd  Ihe  acope  of  anj  authority  poneased  by 
that  officer;  and  therefore  the  aending  of  Ihe 
circular  to  the  peraonB  who  had  preaenled 
4&01  clalma  againat  the  Eovernmeiit  was  'not 
luiiiQed  by  law,  and  would  not  protect  Ihe 
Poattnaater  Oeoeral  from  reeponaibllit;  for  the 
Injury  done  to  the  plaintiff  from  that  act. 

The  statute  of  March  S,  1868,  chap.  119,  re- 
lating to  the  readJuKttnent  of  the  aatariea  of 
pottmaaters  of  certain  claBRes,  provided  that 
every  readjualmeot  of  salary,  under  that  act, 
■hoiiid  be  upon  a  wrilten  appKcaiJon,  signed 
by  the  postmaater  or  late  poGtmnaler.  or  legal 
represeDtatlve  entitled  to  such  readjuaiment. 
•nd  that  "each  payment  made  ahall  be  by  war- 
rant or  check  on  the  treaaurer  or  aome  aaalatant 
treasurer  of  the  United  States,  made  payable 
to  the  order  of  said  applicant,  and  forwarded 
by  tnall  to  him  at  the  poatofflce  within  whose 
deliven'  he  resides,  and  which  addteas  shall 
be  set  forth  In  the  application  above  provided 
for."  22  Slat,  at  L.  4ST.  And  bv  the  act  of 
Augurt  i,  1886,  chap.  903,  it  was  declared  that 
the  payment  of  all  sums  thereby  appropriated 
"ahall  be  made  by  warranta  or  checks,  as  pro- 
vided by  the  said  net  of  March  S.  1883,  payable 
to  the  order  of  and  transmitted  to  the  persons 
entitled  respectlTety  thereto."  M  Btat.  at  L. 
256.  807,  808,  §  8. 

Whatever  may  have  been  the  value  of  any 
services  rendered  by  the  plaintiff  for  hli  clienla; 
even  if  the  readjustment  of  their  salaries  waa 
wholly  due  to  bis  efforts  "to  procure  manda- 
tory lesialatlon  by  Congreaa,  pressing  auch 
legialatlon  by  all  lawful  means  in  bis  powar," 
through  maoy  years,  it  was  competent  for  the 
legislative  branch  of  the  government  to  pro- 
Tide  that  any  suma  ascertained  to  be  due  to 
claimants  shnuld  be  paid  directly  to  them. 
Bucb  a  requirement  could  have  had  no  other 
object  than  to  make  it  certain  that  the  full 
amount  due  to  those  whose  salaries  were  read- 
justed was  received  by  them  peisonally,  and 
should  not  pass  through  the  hands  of  agents 
or  attorneys.  No  one  will  Question  the  power 
of  Congress  to  enact  legfilalion  that  would 
effect  such  an  object.  BaU  v.  SalteU.  161  U. 
8.  73  [ante,  622],  If  such  leeislaUon  worked 
Injury  to  the  plaintiff  In  that  ft  gave  his  clients 
an  opportunity  to  evade,  for  a  time,  the  psy- 
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action  could  arise.     This  view  ia  si 
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authority  of  the  above  acts  of  Congress  to  be 
sent  directly  to  the  claimants.  If  not  strictly 
his  duty,  It  waa  his  right  to  call  the  attention 
of  claimants  to  the  provisions  of  Ihe  act  of 
1888.  Of  the  legislation  of  Congress  every 
one  is  presumed  to  have  knowledge;  but  all 
know,  as  matt«t  of  fact,  that  the  brger  part 


of  tb«  p«^l«  are  not  Informed  as  to  the  pro- 
visions of^  many  acta  of  Congreaa.  No  ona 
could  rightfully  complain  that  the  Postmaster 
Qeneral  called  the  atlentloD  of  those  having 
buaiDeaawithhiadepartment  to  an  act  of  Con- 
gress that  related  to  that  bnalnesa,  and  which 
would  explain  why  checks  or  warranta  In  their 
favor  were  sent  directly  to  them  and  were  not 
delivered  to  agents  or  attorneys. 

Nor  did  the  Poatmaster  General  exceed  hts 
authority  when  be  informed  claimants  that 
Congress  required  checks  or  warrants  to  be 
sent  to  them  "hecauae  no  allorney'a  services 
are  necessary  to  the  presentation  of  the  claim 
before  the  department,  and  Congress  desired 
all  the  proceeds  to  reach  the  person  really  en- 
titled thereto;"  nor  when  he  stated  in  his  clr> 
cularthat  "after  a  claim  of  this  character  li 
filed  In  the  department.  Its  examination  and 
the  readjustment  of  salary,  if  found  proper, 
are  made  directly  from  the  books  and  psperg 
In  the  department  by  its  officers,  and  without 
further  evidence."  Was  it  not  true  that  any 
claim  under  these  acts  of  Congress  most  be, 
or  could  properly  be.  sustained  or  rejected 
according  to  the  evidence  furnished  by  the  rec- 
ords of  tne  department?  Besides,  the  state- 
ment that  "no  attorney's  services  were  neces- 
aary  to  the  presentation  of  the  claim,"  if  not 
strictly  accurate,  was,  at  most,  only  an  ex- 
preesloQ  of  the  opinion  of  the  Postmaster 
Qeneral  in  the  coarse  of  bis  official  duties. 
As  he  was  charged  with  the  execution  of  the 
will  of  Congress  in  relation  to  the  readjust- 
ment of  tho4e  salaries,  he  was  entitled  to  ex- 
press his  opinion  as  to  the  object  for  which  the 
act  of  1883  waa  passed,  and  to  indicate  what, 
in  his  Judgment,  was  necessary  to  be  done  In 
order  to  bring  claims  under  that  act  properly 
before  the  department.  Indeed,  the  clear  In- 
dication in  the  *sct  of  1883  of  the  de-  [492 
sire  of  Congress  that  the  full  amount  awarded 
to  claimants  should  be  paid  directly  to  tbem 
rendered  It  entirely  appropriate  that  heahould 
advise  tbem  of  the  fact  that  the  records  of  the 
department  furnished  al!  the  evidence  neces- 
aary  for  the  readjustment  directed  by  Con- 
gress. He  did  not  by  bis  circular  advise 
claimants  that  they  could  disregard  atiy  valid 
contract  made  by  tbem  wltb  attorneys.  Claim- 
aala  could  not  have  understood  him  as  recom- 
mending a  violation  of  the  legal  rights  of 
others.  He  said.  In  substance,  nolhinc  more 
than  that  they,  the  claimants,  were  miBlakeL 
if  they  supposed  that  the  services  of  attorneys 
were  required  for  the  presentHlIon  and  prose- 
cution of  their  claims  before  the  department. 

Equally  without  foundallon  Is  the  sugges- 
tion that  Ihe  Postmaater  Qeneral  exceeded  his 
authority  and  duty  when  he  called  the  atlen- 
lion  of  claimants  to  U.  8.  Rev.  Stat.  §  8477. 
That  officer  might  well  have  apprehended  that 
the  salutary  provisions  of  that  section  had 
been  overlooked  or  disregarded  by  those  In- 
terested or  connected  with  the  prosecution  of 
these  claima.  If  anyclalmant  had  transferred 
or  assigned  his  claim,  or  any  part  of  it,  or  any 
Interest  therein,  or  bad  executed  any  power 
of  attorney,  order,  or  other  instrument  for  re- 
ceiving payment  of  such  claim,  or  any  part  of 
it,  before  the  claim  was  allowed,  and  before 
lis  amount  waa  ascertained  and  a  warrant  for 
ita  payment  Issued,  such  tranafer,  aasignmeDt, 
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ud  power  of  attonwy  irere  cull  mi  Told. 
The  Poitmairer  OcQeral  was  directly  In  Ihe 
line  of  duty  wben,  la  order  tbat  the  will  ot 
CoDgreu  u  eipreMed  tn  Ibe  act  of  1B83  mlt;ht 
be  carried  out,  he  Informed  clklmantB  tbftt 
Ihej  were  under  no  legal  obligation  lo  reipect 
any  transfer,  aselenment,  or  power  of  attor- 
ney whlcb  U.  8.  ReT.  8laL  §  S477,  declared 
to  be  null  and  void.  If  tlie  plainllS  bad  not 
taken  any  such  Iransfera,  aBslgnmenta,  or 
powen  of  attorney  from  bta  clients,  he  could 
not  have  been  Injured  by  the  reference  made 
by  the  Poslmaater  General  to  that  section.  IF 
be  bad  taken  Buch  inMrumenlB.  he  cannot 
mplain  that  the  Postmaster  Oencnil  called 
''    ]   of  claimant!  to  the  atntule  on 


parlmentB  of  the  government  In  calling  the  at- 
tention of  any  ptraon  having  buiinetiB  with 
■uch  department  to  a  atatuie  relating  tn  any 
wa^  to  such  business  cannot  be  made  Ihefoun- 
dalion  of  a  cause  of  action  against  such  officers. 

If,  as  we  hold  to  be  the  case,  the  circular  is- 
sued by  the  Postmaster  General  to  claimauts 
under  the  acts  of  Congress  in  question  was 
not  nnauthnrlzed  by  law  nor  beyond  the 
■cope  of  his  iifBcial  dutieB,  can  tbii  action  be 
tnalDtaintil  because  of  Ibe  allegation  that 
wliiit  thut  officer  did  was  done  malTcioualyt 

This  precise  question  has  not,  so  far  as  we 
are  aware,  been  the  subject  of  judicial  deter- 
minnlion.  Bui  there  are  adjuilgcd  cases.  Id 
which  principle*  have  been  auoounceil  that 
have  snme  liearing  upon  tbe  present  Inquiry, 

In  Jliih/laU  V.  Srighim.  74  U.  B.  7  Wal'. 
e-ici.  .'S35  [10:  383,  2S11,— which  was  an  action 
Bgninst  line  «f  the  juatices  of  the  superior 
cuurl  of  MFihsncbu setts  for  an  alleged  wrong- 
ful removal  of  the  plaintiff  from  Lis  office  of 
an  attorney  and  counselor  at  law, — it  was  said 
that  whatever  might  be  the  rule  In  respect  of 
ludges of  limited  nnd  inferior  authority,  judges 
jf  superior  or  gtoeral  aulhorily  were  not  lia- 
ble 10  civil  aciiuus  for  Ibelr  juaiciul  ads.  oven 
when  Buch  acts  were  in  excess  oF  llieir  Jiiria- 
dlciion,  "uoleBS,  perhaps,  where  t lie  acts,  in 
eircss  oF  jurisdiction,  are  done  mulicinusly  or 
corruptly." 

Bill  in  BmrfUy  t.  Fuher.  80  D.  3.  18  Wall. 
S3fi  »50,  354  [30;  M6.  OJO,  Ml],  which  was  an 
acliiin  against  a  ju^ilice  dF  Ibe  supreme  court 
of  Ihe  Dlatricl  of  Columbia  to  recover  damnges 
alk'ged  to  have  been  suBiained  by  the  plaintiff 
"by  reasou  of  tbe  wilful,  malicious,  oppieaaive, 
and  tyninnlcal  acts  and  conduct"  of  the  de- 
fendant, whereby  Ihe  plainliO  was  deprived  of 
bis  right  lo  practise  as  an  attorney  Id  tbat 
court,  It  was  said  that  the  qualifying  words 
above  quoted  were  liot  necessary  to  a  correct 
BiBlemtnt  of  Ibe  law,  and  that  judges  of  courts 
nf  superior  or  general  jurisdiction  were  not 
liable  to  civil  aurts  for  their  judicial  acta,  even 
when  such  acts  were  In  excess  of  tbeir  Juris- 
diction, and  are  alleged  to  have  been  done 
maliciously  or  corruptly.  A  distinction  waa 
mnile  1>etweeD  excess  of  jurisdiction  and  tbe 
4 94] clear  absence  of  all  jurisdiction  over  *lbe 
■ubject-matter,lhe  court  observing  I  hat  "where 
there  is  clearly  do  jurisdiction  over  the  aub- 
j eel- mailer,  any  authority  exercised  la  a 
usurped  authority,  and  for  Ihe  exercise  of  sucb 
BUihority,  when  the  want  of  Jurisdiction  is 
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known  to  tbe  Judge,  no  excon  la  [Mnnlnlbla, 
In  this  country,"  tbe  court  aald,  "lAeJudgMOf 
Ibe  superior  courts  of  record  are  only  retpon' 
Bible  lo  the  people,  or  the  authorities  eonatl- 


they  are  clothed  as  ministers  of  justice,  tbey 
act  with  partiality  or  maliciously  or  corrupijj 
or  arbitrarily  or  oppressively  they  mav  bg 
called  to  an  account  liy  impeachment,  and  aua- 
pended  or  removed  from  office."  Ai^aln: 
'The  exemption  of  judges  of  tbe  superlM 
courts  of  record  from  liabTllty  to  dvll  auit  for 
tbeir  judicial  acU  existing  when  there  is  jniia- 
dictlon  oF  tbe  subject  matter,  though  Irregu- 
larity and  error  attend  the  exercise  of  Ibe 
JuTJBilIctlon,  the  exemption  cannot  be  aCFecled 
by  any  consideration  of  the  motives  wllb 
which  the  acts  are  done.  The  allegation  o( 
malicious  or  corrupt  motives  could  alwaya  ba 
made,  and  if  the  motives  could  be  inquired 
into,  judges  would  be  subjected  lo  tbe  samo 
TeialTous  litigation  upon  such  allegations, 
whether  the  motive*  had  or  had  not  any  real 
existence," 

In  Tate*  v.  Laimng,  a  Johns,  289,  391, 
Kent,  Cli-  J-,  said;  "The  doctrine  whlcb 
holds  a  judge  exempt  from  a  civil  suit  or  In- 
dictment for  any  act  done  or  omitted  to  be 
done  by  bim,  sitting  as  judge,  has  a  deep  root 
In  Ibe  common  law.  It  la  to  be  found  m  tbe 
earliest  Judicial  records,  and  it  has  been 
steadily  maintained  by  an  undisputed  current 
of  ileciaiona  in  the  Enicllsb  courts  amidst  every 
change  of  policy  and  through  every  revoluUoD 
of  their  governrnpnt." 

Tbe  same  principle  was  announced  In  Eng- 
land In  the  case  of  .^uy  v.  Blaekbum,  S  Best 
&  8.  076,  in  which  Ifr,  JfuAm  Crompton  aaJd: 
"It  la  a  principle  of  our  law  ibat  no  action 
wil)  lie  against  a  juilgc  of  ooe  of  the  superior 
courts  for  a  judicial  act,  though  It  be  aJleged 
lo  have  been  done  maliciously  and  corruptly; 
thurefore,  the  proposed  allegatioD  would  not 
make  tbe  declarmian  good,  Tbe  public  are 
deeply  interested  'in  Ibin  rule,  which,  in  [405 
deed,  exists  for  their  tienelil,  and  was  estab- 
lished in  order  to  secure  the  indEpendence  of  tbe 
judges  and  prevent  their  being  harassed  hyvex- 
stloua  actions."  The  principle  was  applied  in 
one  case  for  the  protection  of  a  county  court 
judge  who  was  sued  for  slander,  the  words  com- 
plained of  having  been  spoken  bv  him  in  his 
capacity  as  Judge,  while  sitting  In  court,  en- 
gaged in  the  ttiikl  of  a  cau?e  in  which  tbe 
plaintiff  was  defendant.  Cliief  Baron  Kelly 
observed  that  a  series  of  declsloDS.  uniFormly 
to  the  same  effect,  extending  from  the  time  of 
Lord  Coke  to  the  present  time,  established  tbe 
general  proposition  tbat  no  action  will  lie 
against  a  judae  for  any  acta  done  or  words 
spoken  in  blB^judiclal  capacity  In  a  court  of 
justice,  and  Uiat  tbe  doctrine  bad  been  applied 
lo  the  court  of  a  coroner,  and  tn  •  court- 
martial,  as  well  as  to  Ihe  superior  courts.  He 
said;  "It  Is  essential  in  all  courts  that  tfaa 
judges  who  are  appointed  to  administer  the 
the  law  should  be  permitted  lo  administer  it 
under  the  prnieciion  of  the  law.  Independently 
and  freely,  without  favor  and  without  fear. 
I  Tbis  provision  of  the  law  Is  not  for  the  protoo- 
ICl  V.  s. 
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tloD  or  benefit  nf  atnnltclouior  comipt  ]iidfe, 
but  for  tbe  beneflt  of  the  public,  whrxe  Inter- 
Mt  ft  li  thftt  tbe  judges  ibould  be  «t  liberty  to 
exercise  tbeir  fuuctloDi  wltb  independence  and 
without  fe&r  of  coDseiguencea.  How  could  k 
Judge  M  exercise  hU  olBce  If  he  were  in  dally 
and  hourly  fear  of  an  action  beiag  brought 
agaiuBt  him,  and  of  having  [be  question  sub- 
mitted lo  a  Jury  whether  a  matter  on  which  he 
had  commented  judicially  was  or  naa  not  rel- 
evant to  Ibe  case  before  blmf"  ftoUv.  Slant- 
feld.  L.  R.  SEiccb.aSO. 

In  Daakitu  v.  Fttulet,  L.  R  6  Q.  B,  H, 
which  waa  an  action  for  libel  brought  by  an 
officer  of  the  army  against  hli  superior  otBcer 
to  recover  damages  on  account  of  a  report 
made  by  the  latter  in  relalion  to  certain  letters 
of  ihe  former,  the  defendant  claimed  that  what 
he  did  was  done  in  the  course  of  and  as  an  act 
of  military  duly.  The  replicalinn  stated  that 
the  libel  was  written  by  the  defendant  of 
actual  malice,  without  any  reasonable;  prob- 
able, or  Justifiable  cause,  and  not  bona  flde  or 
In  Ihe  bona  Sde  dlscharfce  of  the  defendant's 
duly  as  such  superior  officer.  The  case  was 
490]  heard  on  'demurrer  to  tbe  replication, 
■nd  ii  waa  held  by  all  the  Justices  (Oockbum. 
Ch.  J.,  only  illssentlngi  that  the  action  would 
not  lie.  The  case  was  Ursi  considered  in  Ihe 
light  of  the  pleadings  and  the  nilmUsioni  of  tbe 
demurrer,  Mqllor,  J.,  said:  "I  apprehend  that 
the  motives  under  which  a  man  acts  In  doing 
a  duty  which  it  is  incumbent  upon  h!m  to  do 
cannot  make  the  doing  of  tbnt  duty  action- 
able, however  malicious  thef  may  he.  I  think 
thai  the  law  reftnrds  the  doing  of  the  duly  and 
not  the  motives  from  which  or  under  which  It 
la  done.  In  short,  it  appears  to  me  that  the 
proposirion  resulting  from  tbe  admitted  elalc- 
ments  in  ihls  record  amounts  lo  this:  Does  an 
BClion  lie  against  a  man  for  maliciously  doing 
hisdutyT  I  am  of  opinion  that  it  does  not; 
and  therefore  upon  the  pleadings  as  Ihey 
stand  we  might  give  Judgment  for  the  defeed- 
aot."  But,  according  lo  the  report  of  that 
case,  tbe  A-ttorney  General  did  not  reat  the 
defense  on  the  effect  of  the  admissions  in  (he 
pleadings,  but  contended  broadly  that  no  ac- 
tion would  lie  against  an  officer  of  the  army 
charged  wltb  duties  sucb  aa  those  stated  on  the 
record,  for  thedlschargeof  them.  He  likened 
the  case  to  that  of  the  Judges  of  courts  of 
law.  lo  grand  Jurymen,  petty  Jurymen,  and  to 
witnesaee.  against  whom  no  action  lies  for 
what  they  do  in  the  course  of  their  dulv.  how- 
ever maliclouslv  they  may  do  it,  nnil  claimed 
tmmuntly  for  tne  defendant  for  tbe  acts  done 
In  the  course  of  his  duty  on  tbe  bigbest 
grounds  of  policy  and  convenience.  No 
judge,  no  Jurymen  nor  witnesaee.  he  said, 
"could  discharge  his  duty  freely  It  not  pro- 
tected by  a  positive  rule  of  law  from  being 
harassed  by  actions  In  respect  of  the  mode  in 
which  he  Jid  the  duty  Imposed  upon  him,  and 
he  contended  tbat  the  poaitinn  of  the  defeod- 
ul  manifestly  requlreu  the  like  protection  to 
b«  extended  to  him  and  lo  all  offlcen  in  (he 
Mme  position."  "There  is."  Mellor.  J.,  said, 
"little  doubt  that  the  reasons  which  Jusllfy  the 
Immunity  in  tbe  one  case  do  Id  great  measure 
aztend  to  the  other." 

An  inslruotive  case  upon  tbe  general  subject 
of  the  Immunltyof  public  officers  from  actions 
Ml  U.  8. 


fordainagetonacconntof  what  they  may  hartt 
(tone  in  the  course  of  their  official  dullea  Is 
Davkitu  V.  Bokeby,  L,  R.  8  Q,  B.  255,  283.  the 
■Judgment  In  which  was  affirmed  by  the[497 
House  of  Lords,  L.  R.  7  H.  L.  744.  754.  The 
defendant,  a  general  In  the  English  army,  waa 
called  before  a  court  of  Inquiry,  teeally  aisem- 
bled  to  inquire  iolo  (he  conduct  of  the  plain- 
tltl,  also  an  officer  in  the  army.  He  made 
statements  In  evidence,  and  after  the  cloae  of 
the  evidence  handed  in  a  written  paper  (not 
called  tor  by  the  court,  but  having  referenca 
to  the  subject  of  the  inquiry)  as  to  the  conduct 
of  that  oftlcer.  An  action  waa  brought  in  re- 
spect to  those  statements,  which  was  alleged 
to  be  both  untrue  and  malicious.  That  cose 
came  before  the  queen's  bench,  In  the  excheq- 
uur  cbamt>er,  upon  a  bill  of  exceptions  alloweil 
by  Mr.  Juiiiet  Blackburn,  who  had  Instructed 
the  Jury  as  matter  of  law  that  the  action  would 
not  lie  If  the  verbal  and  wrilten  stalementa 
complained  of  were  made  by  the  defendant, 
bring  a  military  officer,  In  the  course  of  a 
military  inoulry  in  relation  to  the  conduct  of 
tbe  pinlntlll,  he  being  also  a  military  officer, 
and  with  reference  to  tbe  subject  of  that  in- 
quiry; and  (his  even  though  tbe  plaintiff 
should  prove  Ihnt  tbe  defendant  had  acted 
maUifide.  and  with  actual  mallce.'and  without 
any  reasonable  or  probable  c»n>-e,  and  with 
the  knowledge  that  the  Htatcments  nrade  and 
banded  In  by  him  were  false.  The  court,  all 
tbe  Judges  concurring,  sustained  tbe  correct- 
ness of  this  rullDc.  and  held  thai  the  state- 
ments were  privileged.  "The  authorities," 
it  waa  said.  "  are  clear,  uniform,  and  conclu- 
sive, that  DO  action  of  libel  or  slander  Ho, 
whether  against  judges,  counsel,  witnesses,  or 
parties,  for  words  written  or  spiiken  in  the 
ordinary  course  of  any  procecdlni;  before  any 
court  or  tribunal  recognized  bv  biw."  Lord 
Chancellor  CaimB,lD  the  Hnusc'of  Lords,  said: 
"Adopting  the  expresilona  of  tbe  learned 
Judges  with  regard  to  what  I  take  to  be  the 
settled  law  ai  to  Ihe  protection  of  witnesses  la 

Judicial  proceedings,  I  certHiniy  am  of  opln- 
on  that  upoQ  all  principles,  and  certainly 
upoa  ail  considerations  of  convenience  and 
public  policy,  the  aame  protection  which  Is 
extended  to  a  witneas  In  a  judicial  proceeding 
who  hax  been  examined  on  oath  ought  to  be 
extended,  and  must  be  eiteudcd,  to  a  military 
man  who  la  called  before  a  court  of  Inquiry  of 
this  kind  for  the  purpose  of  leEtlfyiDt'  (u're 
upon  a  matter  o[»m11itary  discipline  con-[498 
nected  with  the  army.  It  Is  noLdeDled  that  the 
statements  which  he  made,  both  those  which 
were  made  vita  noee  and  those  which  were 
made  in  writing,  were  relative  to  tbe  inquiry." 
We  are  of  opinion  that  the  same  general 
considerations  of  public  policy  and  conveo- 
lence  which  demand  for  Judges  of  courts  »f 
iprrior  jurisdiction  immunity  from  civil  sr''~ 


in  the  course  of  the  perfor 
clal  functions,  upply  to  a  large  « 
official  commuQicailoDB  made  by  heads  of  ex- 
ecutive departments  when  engaged  in  the  dla- 
charge  of  duties  Imposeil  upon  Ibem  by  law. 
The  luteresta  of  the  people  require  that  due 
protection  be  accorded  to  them  In  respect  of 
ibetr  nfficia)  acts.  Aj  in  tbe  case  of  a  judicial 
officer,  we  recognise  a  distinction  between  ao- 
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4fl6-fi00                           Hurnuca  Couxx  of  ihi  Uvitsd  Statu.  Oct.  Tikm, 

Hon  taken  bj  the  head  of  •  department  In  Mr.  JiuUet  Hmrlmn  ddlTerad  the  <qilnla£ 

nferenca  to  matten  wblcb  are  maalfettlj  or  of  the  court: 

ulpablj  bejond   bli  authority,  and  actlou  The  defendant  in  error  succeeded  Hr.  Vllaa 

naTlng  more  or  less  coonection  with  the  gfia-  Id  the  oHce  of   Poatmasler  Qeneral.    liie 

arai  matters  committed  b;  law  to  hi*  control  declaration  In  the  present  case  1b.  in  all  ma- 

or  superTislon.    Whatever  difficulty  may  arise  terial  respecta.  like  tb&t  In  Bfolding  t.  Vttat, 

Inappljlng tbeaeprlnclple* topartlcularcaaes,  161  U.  S.  4B3  [anit,  780].    For  the  reasons 

in  wblch  the  rlsbts  of  Ihe  citizen  may  have  stated  Id  the  opinion  in  that  case  tJte  JudgmtiU 

been  materlsUy  Impaired  by  the  iDCoaBlderate  it  affirmtO. 

or  wrongful  action  ol  the  head  of  a  depart-  

ment,  Itls  clear — and  the  present  case  reauires 
nothing  more  to  be  determined — that  b 
not  be  held  liable  to  a  cItH  suit  for  damages 

on  account  of  official  comnu  of  cations  made  g, 

by  hfm  pursuant  to  an  act  of  Congress,  and  in  TTKTTT'E'n  st  i  txiq 

Kspect  of  matters  within  hts  authority,  by  UNITED  STATES. 

reason  of  any  personal  motl»e  that  might  be  flee  B.  G  Repoiter's  ed.  BOMai) 

alleged  to  have  prompted  his  aciioo,  for  per-  "^ 

sonal  motives  cannot  be  imputed  to  duly  au-  Varianee  Ardmm  indietment  and  proof, 
thorized  official  cnnduct.    In  exercising  the 

functions  of  his  office,  the  bead  of  sn  e»ecu-  *  varisnoe  betw«n  the  Irdiotment  ana  the  proof 

live  depanmenl,  keeping  within  the  limiUof  ",!?A''''j'"  "^.f  ?'*,'?  Jl","!?'" 

his  autKrity,  abould^npl  be  under  an  appre-  rr.?enS'^"^"'^«7n'r  ."r^^'  o^'S 

henslon   that   the  motives    that    cooirof   his  been  Committed  in  a  record.  deportti™or  oth« 

Official  conduct   may  at  any  time  become  tbe  paper,  but  id  slvlnir  evidence  on  a  trial  whSob 

subject  of  Inoulry  In  a  civil  suit  tor  damages.  wssaocuratelyiteeoribed. 
It  would   seriously   cripple   llie    proper  and 

cdtective  administration  of  public  affairs  aa  ["e.  778.] 
iotrusled  to  tbe  executive  branch  of  the  gov- 
ernment, if  be  were  subjected  to  any  such  re-  Submitted  Mareh  S,  1806.     Dteidtd  Marth  IS, 
Btralnl.  He  may  have  legal  authority  to  act,  but  ISS6. 
499]lie  may  have  such'large  discretion  in  the  .,„   „„„„„          .      „.      .    ^ 
premfses  that  It  will  not  always  be  his  abso-  JN    ERROR  to   the   Circuit   Court    of    the 
fuio  duly  to  eiercise  the  authority  with  which  J-    Halted  eiaies  for  tbe  Southern  District  of 
he  Is  Invested.     But  If  be  acU.  having  author-  New  York  to  review  a  Judgment  of  that  court 
Ity.  his  conduct  cannot  be  made  the  founda  convicting  John  Mallbcns  of  the  crime  of  per- 
tlon  of  a  suit  against  him  personally  for  dam-  i^'J-     Afflr^td.             .    „  ,  „ 
ages,  even  if  the  cl  re  urns  ranees  show  that  he  B*e  same  case  below,  68  Fed.  Rep,  830. 
Is  not  disagreeably  Impressed  by  tbe  fact  that 

bis  action  Injuriously  affects  the  claims  of  par-  t^latement  iiy  Mr.  JutUe»  P«ckhftmi 

ticular  individuals.     In  the  present  case,   as  Theplainliffinerror  was  Indicted  in  the  clr- 

we  have  found,  tbe  defendant,  in  issuing  the  cultcourtof  theUnlted  Statesforthe  soutbero 

circular  in  question,  did  not  exceed  his  author-  district  of  New  Tork  for  tbe  crime  of  perjury, 

ity,  nor  pass  Ihe  line  of  bis  duty  as  Puslmas-  alleged  to  have  twen  committed  upon  tbe  trial 

ter  General.     The  motive  that  impelled  him  to  of  an  action  between   tbe  Uoltea  States  and 

do  tbat    of  wblch  tbe  plaintiff  complains  is  one  John  AUttbews,  Impleaded   with  others. 

therefore  wholly  immaterial.     If  we  were  to  Tbe  trial  of  tbe  action  in  wblcb  tbe  perjury 

hold  that  the  demurrer  admitted,  for  tbe  pur-  was  alleged  to  have  been  committed  was  had 

poses  of  tbe  trial,  tbat  tbe  defendant  acted  in  the  circuit  court  for  tbe  southern  district  of 

maliciously,  that  could  not  change  the  law.  New  York,  and  Haltbewe,  plaintiff  in   error, 

*"  ■  '  ■  -■'  ■  "■•  "-■-  waa  sworn  upon  the  trial,  and  tbe  Indictment 
in  this  case  alleges  that  he  committed  the  per- 
jury Bel  forth  in  the  indictment  upon  that  trial 
"before  tbe  said  Judge  and  jury,  to  wit,  on  tbe 

HARVEY  BPALDING,  /W-  in  Brr.,  7lh  day  of  June,  Iq  the  year  of  our  Lord  one 

c.  thnusaud,  elKht  hundred  and  ninety-four,  and 

DON   M    DICKINSON,  within  tlie  dislrlct  aforesaid   and  within  the 
Jurisdiction   of  this  court."    For  the  purpose 

(Bee  8.  C.  Reporter's  ed.  4W.I  of  proving  the  testimony  of  plaintiff  In  error, 

ffJn   Ml  taken  upon  the  original  trial  m  which  the  per- 

l«o.  oa.j  j^jy  ^j^  alleged  to  have  l>een  committed,  and 

Argvtd  November  ei,  1895.     Decided  MareM,  by  stipulation   of  counsel  for  the   pariiee   in 

lS9e,  this   case,  the   minutes    of  tbe  stenographer 
were  read  upon   this  trial,  aod    from  tboea 

Tbe  preceding  case  of  ^Winffv.  ViUulaV  mlaulee  it  appeared  that  the  testimony  alleged 

lowed.  to   be  false  was   given   by   plaintiff  In  error 

IN  ESBOR  10  tbe  Supreme  Court  of   tbe  "pnn  *-^  6th  instead  of  the  7th  of  June.    The 

District  of  Columbia.  plainllffln  error  waa  convicted.     His  counsel 


ovGoi>^Ic 


Obhclai  t.  Rdis. 


501]  wen 'dented.  Upoit  the  triftl  th«  obtec- 
tloa  was  railed  by  couoBel  for  defendant  ual 
there  was  a  fatal  rarlance  ektettog  between  tlie 
IndlctmeDl  and  the  proof  aa  to  the  time  when 
the  perjury  waa  commuted,  and  that  question 
WM  reserved  for  the  purpose  of  being  heard 
OD  the  motion  tor  %  new  trial,  in  caae  tho 
ptalnilll  in  error  waa  convicted.  The  motion 
for  a  new  trial  harlng  been  made  on  that 
ground  and  denied,  the  defendant  below 
obtained  a  writ  of  error  from  tbia  court,  and 
the  case  is  now  here  tor  review. 


Heaa  for  platntia  in  error. 

Mr.  Edward  B.  WhitD«,  AssUtant 
Attorney  General,  for  defendant  in  error. 

Mr  Jatiiea  Paekh»M  delivered  the  opinloD 
of  Ihe  court: 

The  iiiily  point  auggesled  by  couniel  for 
plaintlH  in  error  upon  which  to  obtain  a  re- 
veraal  of  the  jud^zini'ni  Is  the  fact  of  (he 
variance  between  the  indictment  and  the  proof 
M  to  the  day  when  the  alleged  perjury  was 
commllled.  We  Iblnk  tbe  decision  of  the 
court  below  was  clearly  right.  The  caeea  died 
by  counsel  for  plnintlfT  In  error,  In  regard  to 
tbe  necessity  for  specific  and  accurate  proof  of 
the  very  day  upon  which  Ihe  pt-rjury  was 
alleged  to  Lave  been  committed,  were  those  II 
relation  to  records,  depositions,  or  affidavits 
which  were  to  be  ideniilled  by  the  day  on 
wblcb  Ibey  were  made  or  taken.  Under  such 
circumMances  a  misdescription  of  Ihe  date  of 
tbe  parlirulnr  record,  depoaition,  or  alBdavit 
has  be«n  someilnies  held  (aial  on  tlie  ground, 
substantially,  that  It  has  not  been  Idenilfled  as 
Ihe  particular  one  in  which  Ihe  ptrjury  Is 
alleged  lo  have  l^en  cnmmltted.  Lhecause  tbe 
record  or  olber  paper  itself  bean  one  date  and 
the  Indictment  describing  It  benrn  another.  It 
la  not  the  same  record,  and  Iheretore  there  is 
variance,  which  Las  been  held  fatal  to  a  con* 
Tic  lion. 

In  this  case  there  was  no  record  which  was 
contradicted  by  the  proof  given  upon  this  trial. 
Tbe  iriai  was  described  accurately,  tbe  purlies 
502]lo  !t.  tbe  court  In  which  It  took  place. 'ibe 
term  and  tbeliraeat  wblcb  Uwas  tried,  and  the 
only  difTerence  between  the  allegation  in  Ibe  in- 
dictment and  tbe  proof  In  the  case  Is  that 
during  Ibis  trial,  which  occupied  several  days, 
the  plaintiB  in  error  swore  on  the  Stb  of  June 
Instead  of  on  tbe  Tth,  as  alleged  In  the  indict- 
ment, to  the  matter  which  was  alleged  to  be 
talae.  Tbe  date  upon  which  the  evidence  was 
given,  which  was  alleged  to  have  been  false, 
appeared  by  the  slenngrapher's  minutes,  who 
look  theevidence  on  the  (rial,  to  have  been  the 
Olh  ot  June,  This  is  no  record,  and  It  la  not 
within  the  principle  upon  which  tbe  cases  re 
lied  upon  by  counsel  for  plainlilTln  error  were 
decided.  Such  a  variance  as  appears  In  ilila 
case  Is  not  material.  Rex  v.  Ooppard,  8  Car. 
&  P.  S9;  Ktntor  v,  Anpib,  82  Mich.  484; 
FDopU  V.  Soag.  2  Park.  Crlm.  Rep,  1.  It  will 
be  aeen  that  the  time  was  slated  under  a 
euUiMt  in  this  indictment,  although  that  tact  is 
probablv  not  very  material.  The  opinion  writ- 
ten by  the  learned  Judge  In  denying  the  motion 
for  a  new  trial  and  In  arrest  of  Judgment  says 
all  that  Is  neceaaary  lo  be  said  in  thlscase,  and 

tei  V.  s. 


we  concur  ant(t«lT  In  lb«  ccneltukm  nadwd 
by  him.    68  Fed.  Rep.  880. 
The  Judgment  mv4t  be  ajimed. 


(8ee  8.  C.  Beportar^  ed.  (KB-SIl.) 

AtiVinrits  of  tontul— appeal — extradition  pr9- 
ceediiig*.  not  reviswahU  on  habta*  ooTpua— 
judgment,  vhen  final. 

L  A  oonsul  of  tbe  Hepnbllc  of  UezkMt,  wbo  makta 
a  complaint  for  the  extradition  of  fUBltlrea  tram 
tbat  countrr,  must  by  virtue  ot  bfi  olDclal  cliar- 
aoter  be  con>ldeied  to  have  autliorlcr  to  prMs 
cute  an  appeal  on  bebalf  ol  hispiveniaicnt  [roB 
a  deotslon  dlsch*  rtfloit  tbepenon  accuaed- 

1.  Where  Ihe  oonstruotlon  of  a  tieaty  betwem 
Ihe  United  Btatea  and  Mexico  la  drawn  In  ques- 
tion In  a  Doal  order  of  the  dlstrlot  conn  dia- 
charirinir  persous  from  cuscodr  in  extradition 
proceedlDgB,  an  appeal  ma/  be  taken  dlreotlj  to 

S.  Tbe  declalon  b7  aoommlaalonertQ  favor  of  tha 
extradition  ot  persons  charged  wltb  murderi 
■iBim,  robtierr.  and  kl<1napplDB  diirlng'  a  ntd  hj 
ino  or  140  m«n  from  Texas  Into  Ueitoo,  Id  vhtoh 
theT  ■Hacked  about  «i  Meiloan  soldiers.  kfUed 
and  vounded  some,  mwulted  private  pervnnt, 
burned  bouses,  and  carried  awar  property,  can- 
not be  reviewed  bj  writ  of  tial>eas  corpus  on  the 
ground  [bat  the  offenses  were  purely  political, 
even  II  thf  re  1b  some  evidence  tbat  tlielr  purpcw 
WHS  to  ngbt  SRBlDst  Ibe  travemment. 

4.  Ttie  Judgment  of  Ibe  nuulstrate  rendered  In 
Rood  fnltb  on  legal  evidence  tbat  the  accused  Is 
guilty  of  tbe  act  cbarged.  and  (bat  It  constltutea 
an  eitrHdltable  crime,  cannot  bo  reviewed  on  tbe 
weight  of  pvldenoe,  and  Is  final  for  tbe  purpoaee 
of  tho  pi«llmlnary  eiamluatloa  unlen  palpablf 

[No.  623,] 

Argued  and  Submitted  January  IS,  1S96.     D^ 

eided  March  16,  1896. 

APPEAL  from  a  final  order  of  the  District 
Court  or  the  United  Sules  for  tbe  West- 
ern Dlstrlcl  of  Texas  discharging  upon  habeas 
corpus  ines  RuIe  el  al,,  petitioners,  from  lbs 
custody  of  tbe  marsbal  in  extradition  proceed- 
ings. Rererted,  and  eatt  remanded  for  Jvrther 
proeetdingi. 


JltyrM.—Aito  extradlUonfnm  another ttaU;  rUiht 
to  (TV  pervoK  tttraiUted  for  a  dl/ercnt  orlnu  fmm 
tAot  far  «chUA  lit  uni  tarmufsred;  who  artfuginctt 
from  iuitue;  eltaraeter  uf  oftnte:  dmoful  for  arrest 
and  (Miecry  of  /HMWa;  lurmKUr  of  ttvittve,-^ 
see  note  to  Cook  v.  Hart.  H:  WC 

Al  (n  eitradlUon  0/  jwrsuna  aoeuaed  ofertnie,oit 
dtmandtiff'iTtUmOi'BcrnmenlM,  wee  note  to  Ken- 
tucty  V,  DennlsoD,  IB:  TIT. 

Aitoiehen  holMiuoifpuimaiilMits.atulwllennoti 
and  from  tchat  eourtt,  and  bti  tehal  judga;  wluU 
man  bcfnQulFsdlnlobvirrUo/i— aeenote  to  United 
Slates  T.  Hamilton,  1:  UO. 

Al  (o  tBhat  QUtttioni  may  be  conMertd  on  hobeat 
eoTpui,aee  nou  to2!z]>ar(iOarll,  dim 
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Btatement  b^  Mr.  Ohi^Jvitiet  Fulleri 

On  complamta  tnade  oj  Plutarco  Ornelaa, 
COTisulof  the  Republicof  Mexico,  cliarginKJu'D 
Duque,  Inez  Ruk,  and  JeBii»  Quern  wfth  the 
commisaioD  of  murder,  arMD,  robbery,  hoi 
kidnapping,  at  tbe  village  of  San  YEnaclo.  In 
the  state  of  Tamaulipiu.  Itepubllc  of  Meiico, 
on  December  10,  18&-i:  tEiai  tbey  werefugltlves 
from  justice  of  ihe  slnle  of  Tamaulipas  and  tbe 
Republic  of  Mexico,  and  had  flc-d  into  tbe 
jurlgdlctioD  of  tbe  Cnlted  BtalCB  for  the  pur 
pose  of  seeking  an  aaylum:  and  i  hat  the  alleged 
crimes  were  enumerated  and  embracctl  In 
the  treaiy  of  exiradilion  then  in  force  between 
the  Unlied  Slalee  and  tbe  Republic  of  Mexico. 
warranta  were  Issued  b;  L.  F.  Price,  cum 
miwloncr  of  Ihe  circuit  court  of  the  Unitpd 
Siatea  f'>r  tbe  weaiero  district  of  Texaa.  duly 
aulboiizud,  for  Ibeir  apprebeasion,  on  which 
thty  were  arreeied  and  brought  before  (he 
commissioner  to  answer  the  premlaea  and  to  be 
deult  Willi  according  to  law  and  tbeprovialoDS 
of  Ihe  Irealy.  The  cases  were  beard,  and  Ibe 
fi04]  'commliHioner  found  that  tbe  evidence 
was  aiifflclent  Id  law  to  luHlify  their  commit- 
ment on  auch  chargea.  and  that  they  should  be 
fliiced  Id  custody  In  await  tbe  order  of  tbe 
resident  of  the  United  Stalea  In  the  premiaee. 

Tbereiipon  Itiiiz.  Guerra,  and  Duque  a)>  plied 
to  the  district  court  of  the  United  Slates 
for  liie  weatern  district  of  Texiis  for  writs  of 
habeas  corpus,  alleging  that  they  were  unlaw- 
fully reatruiiied  of  their  liberty  by  the  United 
6tHii'«  marhhal  for  that  district,  and  praying 
thai  tlii'y  be  releaaed. 

Thf  iiirita  were  iaaued,  and  tbe  manhal  made 
Ills  rHuro,  ahowlng  that  be  held  peliil<mera 
liy  virtue  of  warrants  Issued  by  the  United 
States  rommlrsioDer  on  tbe  application  of  the 
.Mexicfin  govemmeDt  for  their  ex traditloD  on 
tbe  afori'said  charges.  With  the  writs  of 
habeas  corpus  were  issued  writs  of  certiorari 
directing  the  commlssloaer  to  seod  up  tbe 
original  papers  and  a  Iranscrlpt  ot  tbe  testi- 
mony riD  which  the  prisoners  were  committed. 
'his  was  done,  and  on  consideration  of  tbe 
cades  the  district  court  held  on  ibe  evidence 
that  tbe  ofTeuscswilh  which  petitioners  were 
charjted  were  purely  political  oBeatea,  for  tbe 
commtsaion  of  which  petltionera  were  not  ex- 
traditable, and  enlf  red  a  Qnal  order  discharg- 
ing petitioners  from  tbecustody  of  the  marshal 
on  ^vlog  bond  for  their  appearance  to  answer 
the  Judgment  on  appeal.  From  this  flnal 
order,  the  consul  of  ihe  Republic  of  Mexico 
prayed  an  appeal  to  this  court. 

The  following  are  articles  of  the  eitradllloo 
treaiy  betweeD  tbe  Unlied  Stated  and  the  Be- 
publlc  of  Uexico  pr.iclaimec)  June  20, 1863:  - 

"Article  I.  It  isagreed  that  tbe  contracting 
parties  ahal!.  on  requisitions  made  Iti  their 
name,  through  tbe  medium  of  their  respective 
diplomatic  agents,  deliver  up  to  Justice  persons 
who,  being  accused  of  Ihe  crimes  enumeraled 
in  article  8a  of  Ihe  present  treaty,  committed 
within  tbe  JuriadlctloQ  of  tbe  requiring  party, 
shall  seek  an  asylum,  or  shall  be  found,  within 
the  territories  of  the  other:  Protided,  That 
this  sIihII  be  done  miiy  when  tbe  fact  of  the 
commiulon  of  tbe  crime  shall  be  so  established 
as  Ibat  the  laws  of  the  country  in  which  tbe  fU' 
eltlve  or  tbe  person  k>  accused  iball  be  found 
o05]  'would  Justify  hia  or  her  apprehension 
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andcommltment  for  trial  If  the  crime  had  been 
there  commltied. 

"Article  II.  Inlbecaseofcrimescommitted 
In  the  frontier  stales  or  territories  of  the  two 
contracting  parties,  requisitions  may  be  made 
through  their  respective  dlplnmatic  agenta,  or 
throuvb  the  chief  civil  authority  of  said  stales 
or  territories,  or  through  such  chief  civil  or  Ju- 
dicial authority  of  Ihe  districts  or  couDtriea 
borierinK  nn  tbe  frontier  as  may  for  this  pur- 
pose be  duly  authorised  by  Ibe  said  chief  civil 
authority  of  the  sal<i  frontier  slates  or  terri- 
tories, or  when,  from  any  cause,  tbe  civil  au- 
thority of  such  stale  or  territory  shali  be  sus- 
pended, through  tbe  chief  military  officer  in 
command  of  such  state  or  territory. 

"Article  III.  Persons  shall  be  so  delivered 
up  who  shall  be  charged,  according  In  (lie  pro- 
visions of  this  treaty,  with  any  of  the  following 
crimes,  whether  as  principals,  acccvsories,  or 
accomplices,  to  wit:  Alurder  (including asaaas- 
inxtion,  parrfolde,  infanticide,  and  poisoning), 
assault  with  Intent  to  commit  murder,  mutila- 
tion, piracy,  arson,  rape,  kidnnpplDg.  defining 
the  same  to  bo  tbe  taking  and  carrying  awaj 
of  a  free  person  by  force  or  deception;  forgery. 
Including;  the  forging  or  mulling,  or  know- 
fncly  passln;;  nr  puttlug  iu  cireiilation  counter- 
feit coiu  or  bank  notes,  or  other  pnpi^r  current 
as  money,  with  inlent  to  defraud  any  person 
or  persons;  the  introductluu  or  making  of  in- 
strumenla  for  the  fabricatinn  of  counterfeit  coin 
or  banknotes,  or  other  priper  current  aa  money; 
embezKlemenl  of  public  rooueys,  robbery,  de- 
flning  tbe  same  to  be  the  felonious  and  forcible 
taking  from  Ihe  person  of  another  of  goodsor 
money  to  any  value,  by  violence  or  putting 
blm  In  fear;  burglary,  deflniog  theaame  to  1m 
breaking  and  entering  into  tbe  bouse  of  an- 
other with  intent  to  commit  felony;  and  tbe 
crime  of  larcenv  of  cattle,  or  other  goods  and 
chattels,  of  value  of  $'25  or  more,  when  Ihe 
same  la  committed  wltliin  the  frontier  state! or 
lerrltoriea of  theconlrac'iiig  parties. 

"Article  IV.  On  the  part  of  each  country  the 
surrender  of  fugitives  from  JusticesbHll  be  made 
only  by  the  authority  of  tbe  executive  thereof, 
except  in  tbe  case  of  crimes  committed  witliln 
•the  llmltaotthefronller  stales  or  territo-[S06 
Ties.  In  which  latter  case'lhe  surrender  may  be 
made  by  the  chief  civil  authority  thereof,  or 
such  chief  civil  or  Judicial  authority  of  the  dis- 
trict or  counties  tmi^eringon  the  frontier  as  may 
tor  this  purpose'  be  duly  authorized  by  tbe  said 
chief  civil  authority  of  the  said  frontier  atatos 
or  territories,  or  if,  from  any  cauae,  the  civil 
authority  of  auch  state  or  territory  shall  be  sus- 
pended, (hen  such  surrender  may  be  made  by 
the  chief  military  officer  in  command  of  wen 
itate  or  lerrllory. 

"Article  V.  AH  expenseswhateverof  deten- 
tloD  and  delivery  effected  in  virtue  of  the  pre- 
ceding provisions  shall  be  borne  and  defrayed 
by  thegovernment  or  authority  of  tbe  frontier 
state  or  territory  In  whose  name  the  roquialtion 
shall  have  been  made, 

"Article  VL  The  provisions  of  the  preeent 
treaty  shall  not  be  applied  in  any  manner  10 
any  cvme  or  offense  of  a  purely  political 
cbaracier,  nor  shall  It  embrace  the  rettim  of 
fugitive  slaves,  nor  the  delivery  of  criminals 
who,  when  the  offense  was  commlt:e<l.  'halt 
have  been  held  In  the  place  where  ilie  nSensa 
1«1  U.  & 
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wu  commliud  In  the  condition  of  bIatm,  tbe 
Mine  b«iDs  eiprenlj  forbidden  b7  ibe  ConaU- 
tutioD  of  Mexico;  noreboll  tbe  prorlBiona  of 
the  present  treaty  be  applied  In  an;  manner 
to  tbe  crimes  eouniersled  In  tbe  Al  article 
commiited  anterior  to  ths  date  of  tbe  exchange 
of  tbe  ritiScalfoDB  hereof. 


Mfttrt.  J.  H.  HaLaa^,  Jolm  W.  Fbtter, 
8.  K  P&iUipi,  and  F.  D.  MeKennty  tor  ap- 

Mti*n.  T.  J.  MoHlDn  and  W.  H.  Breoktr 
for  appelleea. 

Mr.  Chief  JuiUet  FnUer  delivered  the 
Opinlnn  of  tbe  court:  ^ 

Theltepublic  of  Mexico  applied  fnr  Ibe  extra- 
dUIon  of  ibese  petitioners  by  complaints  made 
A07]underoslb  byiUconBuIat*Saii  Antonio, 
Bexar  county,  Texas,  under  U.  S.  Rev.  Stat. 
g  8270.  Tbe  official  character  of  thia  officer 
roust  be  taben  aa  sufficient  evidence  of  bis  aii- 
thoritv,  and  as  tbe  sovernmenl  he  represeured 
Wat  the  real  party  interested  in  resisting  Ihe 
discharge,  the  sppeal  was  properly  proeecuteii 
bv  him  on  iia  hehalf.  Mali  t.  Htitbon  Covniy 
Common  JaUkreper  ('•  WildenAuM'  Ohm"),  120  U. 
8,  I  [30:  SflSJ  As  tbe  construction  at  tlje 
treaty  was  druwn  In  question  the  appeal  was 
laken  directly  lo  this  court  and  the  district 
court  rightly  required  petilionurs,  under  rule 
u  tn  a-isr  .„i0  TBcoj; n iisiice  for  their  appear- 


ance to  anawer  ila  judgoiei 

Tbe  legislative  provigloD 


e  legislative  proTisloDs  on  the  subject  of 
ezlradilioD  are  to  be  fouod  in  U.  9.  Rev.  Slat, 
til;  M,  g^  S210-tiam.  Sectlou  6270  provides: 
"Whenever  there  is  a  treaty  or  convention  for 
extradition  between  the  government  of  the 
United  Slates  and  any  foreign  government, 
any  Justice  of  the  supreme  court,  circuit 
Judge,  district  Judge,  coin m i ssione r  auibori zed 
■o  lo  do  by  any  of  Ibe  courts  of  tbe  United 
Stales,  or  Judge  of  a  court  of  record  of  gen- 
eral Jurisdiction  of  any  stale,  may.  upon  com- 
plaint made  under  osib,  cbarginf;  any  person 
found  within  ibe  iimils  of  any  state,  district. 
or  territory  with  having  committed  witbio  Ihe 
Jurisdiction  of  any  such  foreign  government 
any  of  Ihe  crimes  provided  for  by  sucli  treaty 
or  convention,  issue  bis  warsant  for  the  ap- 
prehension of  tbe  person  so  charged,  that  be 
may  be  brought  before  sucb  justice.  Judge,  or 
commissioner,  lo  tbe  end  tbat  the  evidence  of 
criminalily  may  be  beard  and  considered.  If, 
on  such  bearing,  he  deems  the  evidence  sutfi- 
clent  10  sustain  tbecbarge  under  the  prarislons 
of  the  proper  treaty  or  conreniioii,  be  shall 
certify  ibe  same,  together  with  a  copy  of  all 
the  testimony  taken  before  him,  to  the  Secre- 
tary of  Stale,  Ibat  a  warrant  may  Issue  upon 
tbe  requisilioD  of  tbe  proper  authorities  of 
iDch  foreign  government,  for  the  surrender  of 
inch  person,  according  to  the  stipulations  of 
the  treaty  or  convention:  and  be  shall  issue 
bis  warrant  for  ibe  commitment  nf  the  person 
M>  charged  to  the  proper  jail,  there  to  remain 
until  such  surrender  shall  be  made." 

In  the  extradition  case  of  Itt  Stupp,  la 
Blalchf.  501,  Mr.  JuiHee  Blatcbford,  then  dts- 
608]  trie  I  Judge,  carefully  'considered  the 
161  U.  8. 


provlaloDi  of  tbe  Revised  SlAtutes  In  respect  of 
the  iaaueof  writs  of  habeas  corpus  and  certiora- 
ri by  tbe  couria  and  Judges  of  tlie  United  Statei 
(U.  S.  Rev.  Siai.  gg  7S1-761),  and  the  acU  of 
Congreaa  from  which  thoee  tectiona  were 
brought  forward,  and  pointed  out  that  the  gen- 
eral language  osed  la  aa  applicable  lo  a  case 
where  Ibe  party  is  in  custoay  under  process  is- 
sued OD  a  final  Jndgment  of  a  court  ol  the  Unit- 
ed Btaleaon  aconvicliononan  indictment  as  it 
Is  lo  a  case  wbere  a  party  is  in  custody  under 
tnyother  process;  tbal  it  could  noi  be  success- 
fully contended  that  tbeae  provisions  bate  tbe 
effect  10  authorize  a  court  of  the  I'niieil  Siulcs, 
which  hsB  no  direct  power  given  to  it  lo  re- 
view tbe  final  Judgment  of  another  court  of 
(he  United  States  Id  a  given  case,  to  review 
such  Judirmcnton  tbe  merits  under  the  indi- 
rect authority  of  a  wrii  of  bal>eas  corpus;  and 
that,  therefore,  as  Ihe  statute  in  reaped  of  ex- 
tradilion  gives  no  rigbl  nf  review  lo  lie  exer- 
cised by  aiij  court  or  judicial  officer,  but  the 
magistnie  is  to  certify  his  findings  on  tbe  tes- 
timony to  the  Secretary  of  State  that  tbe  cue 
may  be  reviewed  by  the  executive  department 
of  tbe  government,  the  court  issuing  Ibo  writ 
may  "inquire  and  adjudge  wbellier  the  com- 
missioner acquired  jurisdiction  of  Ihe  matter 
by  conforming  to  tbe  requirements  of  tbe 
treaty  and  the  statute:  whether  he  eiceedei) 
bis  juris'liclion;  and  wbeiber  he  bad  any  legal 
orcomptti'Mt  evidence  nf  facts  before  bim  on 
which  lo  exercise  a  jii<ii:menl  as  to  tbe  crimi- 
nality of  the  accuwd.  But  audi  court  is  not 
to  inquire  whether  (he  legal  evidence  of  facia 
before  the  commissioner  was  <ullicl<^nt  or  iu- 
tulticlent  to  warrant  bis  con(-hi>iiin," 

By  repealed  decisions  of  Ihix  c»urt  it  is  set- 
lied  Ibat  anrltof  habeas  corpus  i-nn not  per- 
form the  office  of  a  writ  of  error,  and  tbat.  in 
extradition  proccedinn,  if  Ibe  ri-nimiiting 
magislraie  hfis  jurisdiclion  of  the  »ulij*'':t- 
malter  and  of  the  accused,  and  the  otiense 
charged  Is  within  the  terms  of  Ibe  treaty  of 
eilradiilon.  and  the  mHgislrate,  in  urrivlng  at 
a  decision  lo  hold  the  accused,  has  liefore  bim 
competent  legal  evidence  iin  which  to  exercise 
his  judgment  aa  to  whether  Ihe  lacts  are  suffi- 
cient to  eflablish  tbe  criminality  of  the accimed 
for  the  'purposes  of  extradition,  such  de-[SOO 
cision  cannot  be  reviewed  on  baliens  corpus. 
Oiri-ny  Carta  y.  Jaa>btiMi"Ht  Oleiia  a  Girre*"), 
188  U.  8.  3S0  [84:  iU\.  Btiitou  v,  MtMahoti. 
127  U.  S.  457  fB2:  2341:  Fong  Tut  Ting  v. 
United  Slnlen.  14S  U.  S.  714  [37:  913], 

As  tbe  English  extradillon  act  of  1H70  (S3  A 
84  Vict.  chap.  52),  extracts  from  ^^  3  and  11 
of 'Which  are  given  below.f  contemplales  an 
independent  examination  on  habeas  corpus  In 
every  case,  if  applied  for,  as  in  effect  part  of 
the  proceedings,  it  has  been  held  tbat  llie 
courts  have  power  lo  go  Into  the  whole  matter 
uniler  tbe  writ  so  provided  for.  lie  Catiioni 
[1691]  I  Q.  B-  149;  Et  Artoa  [I»OU]  1  Q.  B. 


corpu».nrtotlioSecre(«rv  of  Slate,  tbat  tbiirpqulsl- 
tloa  lur  his  surrcndt^r  has  In  (act  been  mailu  with  a 
view  lo  US  or  pimlsta  bin  for  an  oOeose  of  a  po- 
ll, "ir  tbe  police  maslstiate  oomniKs  a  fugltlva 
crlmlDBJ  to  prison,  b«  sball  Inform  sucb  crlBlnal 
78t 
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106.  Bat  tbe  leriilatlon  of  Cooneu  In  re- 
n>ect  of  estradltToD  is  widely  dlSeretit  and 
the  scope  of  Inquiry  on  the  writ  of  l»bew 
corpus  Is  DecesMiil;  much  narrower. 

Wlieiber  an  extrKdiiable  crime  bu  beeo 
eommjiled  is  s  quMtlou  of  mixed  Isw  and  fact, 
but  cbleflj  of  tact,  and  the  judgment  of  Ibe 
maglslrflte  rendefed  in  mod  failb  on  legal  erl. 
dence  ibat  the  accusM  U  guilty  of  Uie  act 
cbarged.  and  that  It  coDSliCutea  an  eitradEiabls 
crime,  cannot  be  reviewed  on  tbe  welgbt  of 
evidence,  and  is  final  for  tbe  purposes  of  Ibe 
preliminary  eiamlnallon  uolraa  palpably  er- 
roneous in  Ian. 

S 10]  *It  must  be  assumed  on  this  record  tbat 
tbe  commis^ioDer  was  duly  authorised;  tbat  pe- 
titionee were  not  cttlzeiis  of  tbe  United  Stales 
but  were  cltiieDS  of  Ueilco:  that  the  acta 
cbarged  were  committed  Id  Mcilco,  and  were 
con!>iilered  crimes  under  both  goverumetits; 
that  no  objection  requiring  consideration  ei- 
Ista  in  the  mode  of  procedure;  and  tbat  the 
commissioner  bad  Jurisdlcllon  of  tbe  person 
and  of  the  subject-matter  If,  on  tbe  evideDce, 
tbe  offeoses  cbarged  were  within  the  terms  of 
the  treaty. 

Tbe  release  of  petitioners  was  ordered  on 
the  sole  ground  that,  as  appears  from  tbo  por- 
tioD  of  the  opinion  of  the  learned  district 
Judge  contained  in  tbe  record,  this  raid  was 
part  of  "a  political  movement,  ha*inE  for  its 
purpose  the  overthrow  of  the  eiiitTng  gov- 
ernment Id  Mexico,  and  that  tbe  offenses  corn- 
milled  by  the  pelitlouets  and  their  associates 
in  their  vain  and  visionary  attempt  to  accom- 

Rlieh  ihelr  purpose  were  purely  political  of- 
rnseB  within  the  meaDlna  of  tbe  6th  artlcleof 
the  treaty  of  extradition.  The  evidence  be- 
fore the  commissioner,  from  which  Ibis  cod 
elusion  was  deduced,  tended  to  show  tbat  on 
December  10,  \IS93.  a  band  of  armed  men  lo 
the  number  of  oDe  huodred  aod  thirty  or 
forty,  under  Ibe  leadership  of  one  FrsnciECo 
Benevides.  passed  over  tbe  Rio  Qrande  from 
Texas  Into  Mexico,  and  attacked  about  forty 
Urilcan  soldiers  stationed  at  the  village  of 
San  YgDacio;  killing  and  wounding  some  of 
them,  and  capturiug  others,  who  were  after- 
wards released;  burning  their  barracks  and 
taking  away  their horsesandequlpmenta;  that 

Erivate  clllieus  were  also  violently  assaulted; 
orsestM-longing  to  them  taken;  bouses  burned; 
■mall  sums  of  money  extorted  from  women; 
clotbes.  provisions,  and  goods  appropriated; 
and  three  citizens  kldnnpped  and  carried  over 
the  river  to  the  Texas  side,  finally  escapine; 
that  these  men  were  bandits,  without  uniforms 
AT  flag,  but  with  a  red  band  od  their  hats; 
and  that  Gnrza  was  not  (here  and  bad  nothing 
to  do  with  the  expedition.  The  band  re 
maioed  od  tbe  Mexican  side  of  the  river  about 
iMs  bouT«  and  recrossed  at  tbe  village  ford. 
Petitioners  were  members  of  the  band  anu 
ctllieDS  of  Mexico,  as  appeared  from  tbe  com 
plaints  and  leatlmoay,  ^inugh  one  of  them  at 
o1  l|*lesBt  bad  resided  a^arge  part  of  Ihe  time 


for  many  years  In  Texas.  Eviilunceon  behalf  of 
petitioners  was  adduced  iu<Iictiling  that  there 
had  been  a  revolutionary  movement  on  that 
border  under  one  Garzi  in  IBSl;  that  indict- 
menls  bad  been  found  against  the  participants 
for  violation  of  the  neutrality  laws;  and  that 
tbe  aim,  object,  and  purpose  of  Bencvldea' 
meD  was  the  same  as  Qarza's,  "to  cross  over 
the  river  and  fight  against  the  govemmenL" 

In  the  course  of  his  opluion  the  dtstrlcl 
Judge  referred  to  the  views  of  tbe  sUte  depart- 
mcDt  as  to  tbe  transaction  at  Ban  Ygnaclo.  We 
presume  this  reference  is  lo  the  note  of  Mr. 
Secretary  Gresbam  lo  the  Minister  of  Mexi- 
co, May  IS,  1868.  in  respect  to  the  extradition 
of  Benevides.  The  facts  were  reviewed  there- 
in by  tbe  Secretary,  und  it  was  held  tbat  the 
acts  for  which  his  extradition  wss  asked  were 
"not  of  such  a  purely  political  characler  as  to 
exclude  them  from  (lie  operation  of  the  treaty." 
Tbe  Secretary  concluded  his  rititmi  with 
these  words:  "Tbe  idea  that  these  acu  were 
perpetrated  with  bona  flde  political  or  revolu- 
tionary  dedgns  is  negatived  by  tbe  fact  that 
immediately  after  this  occurrence,  though  no 
superior  armed  force  of  the  Uexicao  govern- 
nienl  was  In  the  vicinity  to  hinder  their  ad- 
vance into  Ibe  country,  Ihe  bandlta  withdrew 
with  their  booty  across  the  river  Into  Texas." 
But  extradition  was  not  granted  because  It 
appeared  tbat  Benevides  was  a  cilUen  of  the 
United  Suies. 

The  district  Judge  entertained  different 
views  from  those  of  the  Secretary,  and  arrived 
at  a  different  result  from  that  reached  by  the 
commisslnner  on  the  evidence  on  which  the 
latter  proceeded,  and  so  was  Induced  to  sub- 
stitute his  Judgment  for  that  of  the  commit- 
sioner,  In  whom  was  reposed  the  authorltf  of 
decision,  unless  Jurisdiction  were  lacliiug. 

Can  It  be  laid  that  the  commissiooer  had  no 
choice  on  the  evidence  but  to  hold,  in  view  of 
the  character  of  the  foray,  tlie  mode  of  attack, 
Ihe  persons  killed  or  captured,  and  the  kind 
of  properly  taken  or  destroyed,  that  this  was 
a  movement  in  aid  of  a  political  revolt,  an  in- 
surrection ur  a  civil  war,  and  (hat  acts  which 
contained  all  Ibecbaracterlstlcsof  crimes  under 
the  ordinary  law  were  exempt  from  extradition 
because  *of  Ihe  political  Intentions  of  [019 
those  who  committed  themf  In  oar  opinion 
this  inquiry  roust  bu  answered  In  the  negative. 

The  contention  tbat  the  right  of  the  execu- 
tive aulliorily  to  determine  what  offenaea 
charged  are  or  are  not  purely  political  Is  ex- 
clusive is  not  involved  in  SDy  degree;  nor  are 
we  concerned  with  tbe  question  of  the  actual 
criminality  of  petitioners  if  the  commisiioDer 
bad  proliable  cause  for  his  action.  It  la 
enough  If  it  appear  that  there  was  legal  evi- 
denoe  on  which  tbe  commissiooer  might  prop- 


partment     The  rule  as  to  probable  a 


fiabeM  uorpiis  Is  IssuhI.  after  the  decision  of  the 
oourt  upon  tbe  return  Co  tbe  writ,  as  (he  case  mar 
be,  or  atter  such  lurtber  i>erlnd  as  max  be  alloWH 
In  either  case  t>7 -" "  -■— "  ' 


his  hand  andK „ 

not  delivered  od  Ihe  deaislon  of  the  oourtl  to  am 
surrendered  to  such  person  as  nuv  Id  bis  oplnloa 
t>e  dulj  authorised  to  receive  the  lUBltlve  criminal 
bv  tbe  forelSD  stale  frnm  wbloh  Ibe  requisition  (or 
tbe  surrender  prooeeded,  and  snob  tnsltlTe  orlm- 
Inalsball  be  surrendered  aocoid.ii^lr. 

1«1  V.  9. 


ovCi)l>^Ic 


DnBBAHK  ▼.  Beau. 


thiw  Md  dowQ  by  Mr.  Chief  Justice  Hereball, 
alttlng  iH  a  commlttliiK  muglBtrBte,  In  Burr't 
Cati:  "Od  ftn  KpplicatfoD  of  Ibii  kind  I  cer- 
Ulalv  should  not  require  tbat  proof  which 
-would  be  DeccMv;  to  conrlct  the  perwcs  to 
be  committed  on  a  trlftl  In  chief;  nor  should  I 
a  require  (hat  which  should  abBoluielv 


require,  tbftt  probable  cauiw  be  ahown:  and  I 
understand  probable  cause  to  be  a  c«Be  made 
out  by  proof  Cumlahing  good  reason  to  believe 
that  the  crime  alleKed  Eai  been  committed  by 
the  person  cbarged  with  harlng  coDimllted  it." 
lBarr"s  Trial,  11;  Benton  t.  MeMahoa,  187 
U.  B.  463  IS3;3Seh  Re  Far«,  7  Blatchf.  S15; 
Jit  Eketa.  62  Fed.  Kep.  073,  881. 

Weareof  opinion  that  It  cannot  be  held  thai 
there  was  substantially  no  evidence  calling 
for  the  Judgment  of  the  commiaaiotier  as  to 
whether  he  would  or  would  not  certify  and 
commit  under  Ibe  statute,  and  thai  therefore, 
w  matter  of  law,  he  had  no  jurisdiction  oter 
the  subject-matter;  and,  this  being  so,  his  ac- 
tion was  not  open  lo  review  on  habeas  corpus. 

The  final  order  of  Uu  dittriet  etmrt  a  there- 
fore  rezeraed  and  the  earn  remanded  for  furtlier 
proetediiigt  in  Bonforatiiy  to  late. 


»13]  JOSHUA  M.  DUSHANE,  Assignee  In 
Baakruiify  of  Askaham  O.  TuibTMAK, 
F(f.  in  Err., 

V. 

ALPHEUS  BEALL. 
<See  S.  C.  Beporter*a  ed.  BIS-SIU 


1.  The  tiro  ymrs'  limitation  of  C.  R.  Rev.  BtaL 
i  DOtT.  to  appltcable  onlr  to  aulu  rtowIiik  out  of 
dispulee  Id  reepect  of  property  aad  of  ri«hlB  of 
propettr  of  ttie  bankrupc  wliicli  came  lo  ttae 
faaeda  of  the  atalKnee.  in  wbinh  advenu  clalma 
extoted  while  in  the  bands  ol  the  tunkrupl  and 
before  asstsument. 

t.  Whether  on  onlirnee  In  twokraptor  to  entitled 
to  oertato  property  of  tbe  tankrupt  as  agalost 
adverse Dlalmante  tliereto  Is  aFederaliiueecloii. 

M,  TheaMlenee  of  a  bankrupt  In  an  tnvoluutarr 
bankruptcy  proceedlnil  wbo  faUs  Co  Include 


against  the  Pittsburg  &  Conoellsville  Railroad 
Company,  as  garnlsbee,  for  a  debt  due  by  said 
([Hmuhee  lo  a  debtor  agalnat  whom  an  execu- 


D  In! 


leof  Bi 


plecled  whether  he  will  pro«iBOat4 
tbe  claim  or  ahandon  It.  In  ifae  atmnce  or  am 
evldenoe  of  hu  knowledire  or  aufflalent  means  o: 
knowledce  ot  Its  eilalenoe. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  or  Pennsylvania  to  review  a  judg- 
ment of  that  court  affirming  the  ludRTueot  of 
tbe  Court  of  Common  Pleaa  of  that  State  for 
Fayette  County  Id  favor  of    Alpheu*  Beall 

ycfTt.—A>  tobanhntpt  ondfruofMnt  Iav*of  elale. 
eoniKfuttonalilv  o/;  law  of  United  BtaUt  nupend 
ttalebankrupllaict;  tUtc^ar^tnforetonCoujUnino 
iMu-.— eee  note  id  SWice*  v.  Crownlnahield,  L  W, 
101  V.  8. 


tion  was  Issued,  which   was  also  claimed  by 
Joshua  M.  Dusbaoe,  assignee  in  bankruptcy, 
a  party  In  this  suit.     Rerened,  and  eau*e  ta- 
manded  for  further  proceedingt. 
See  same  case  below,  146  Pa.  43S. 

Statement  by  Mr.  C/utfJtutiee  FalI«Ft 
This  was  a  garnishee  proceeding  in  the  court 
of  common  pleaa  for  Fayette  county,  Pennayl- 

The  record  of  Ibat  court  shows  the  Issue  in 


an  attachment  execution,  dated  June  9,  1888, 
and  service  thereof  accepted  by  the  Pittsburg 
&  Connellsville  Railroad  Company,  as  gar 
nisbee.  June  IS.  I8S8. 

August  10,  1888.  HcCullough,  assignee  In 
bankruptcy,  appeared  in  the  garnishment  pro- 
ceeding and  participated  In  tbe  cbolce  of  arbU 
Iralors,  who  made  an  award  September  35, 
IBSB.  In  favor  of  Beall.  from  which  award  an 
appeal  was  takeu.  December  18,  IS86,  the 
case  was  continued  "on  account  of  deaiii  of 
assignee  of  A,  O.  Tinslman;  aaidcasenot  10  be 
again  placed  on  trial  list  until  after  appoint- 
ment and  appearance  of  another  aasiirnee  In 
bankruptcy."  April  38, 1890.  "EdwardCamp- 
bell.  'Eaq.,  appears  for  J.  M.  Dusbane,[G14 
assignee  In  bankruptcy  of  A.  0.  Tinslman." 
September  11,  18IH).  "Josbua  H.  Duahane,  aa- 
signee  of  A.  O.  Tlnatman,  appears  in  court 
and  asks  leave  to  be  added  to  the  record  an  de- 
fendant." Thereafter  the  case  was  submitted 
to  the  court  for  determination  on  a  case  stated, 
which  embodied  the  following  facia: 

On  the  Sih  of  April,  1876,  Abrabam  O. 
Tlnelman  was  adjudicated  a  baskrupt  in 
Involuntary  proceedings  in  bankruptcy,  and 
during  tbe  same  month  Welty  HcCullough 
was  appointed  assignee,  and  took  u|X)n  hlin- 
aelf  the  duties  thereof.  Tbe  deed  of  tbe  reg- 
ister in  bankruptcy  to  the  asaigoee  conveyed 
the  property  whicb  Tinslman  possessed,  was 
interested  In,  or  entitled  lo,  on  ihe  5th  day  of 
April,  but  the  schedule  of  assets  filed  b^  the 
assignee  did  not  embrace  the  bankrupt's  inler- 
est  Id  a  certain  telegraph  line  bereinafleT  men- 
tioned. Tlnstman  was  duly  discharged  u  t 
bankrupt,  January  8,  1877. 

In  18sS,  James  L.  Sbaw  Instituted  an  action 
agiUust  the  Pittsburg  &  ConDellsville  Railroad 
Company  In  tbe  court  of  common  pleas  for 
Fayette  county,  Pennsylvania,  lo  recover  dam' 
ages  for  a  breach  of  conlract  relative  to  the 
maintenance  and  working  of  a  line  of  telegraph 
between  Uniootown  and  Connellsville,  and  on 
October  3.  1885,  Tinslman  was  made  one  of 
Ihe  "use  plainllSa"  therein. 

After  hlH  discharge,  Tlnatman  engaged  In 
business,  and  became  Indebted  to  Alpheui 
Beall  in  the  sum  of  |780.M,  for  which  a  judg- 
ment was  rendered  agalnat  him  Novembers^ 
1880,  In  said  court  of  common  pleaa. 

Sbaw  recovered  judgment  agalnat  the  rail- 
road company  for  a  coualderable  amount,  cov- 
ering damage*  from  January  1,  1874,  to  Sep- 
tember 1,  1887.  Of  these  damages,  tbe  sum 
of  $M7.73  was  Tinstman's  share  on  account  of 
an  inteiMt  in  the  line  of  telegraph,  which  be- 


ovGi)o^Ic 


114^11 


SuFBKiu  CouuT  or  TOE  Uditxd  Statu, 


Oor.Tman, 


Mine  lib  properly  "bj  aubsirlption  and  pay- 
■MQt  therefor  tn  the  year  16S5."  McCultough 
dM  AugUBI  31,  1880,  Joshua  M.  Duabane  was 
ftppnlntnl  nsEiRDee  to  bit  place  December  14, 
1880.  and  Intervened  la  thli  case,  u  such,  Sep- 
tember 11,  1890. 

Tlie  court  of  cnminoD  p1eaaru1«d  Ibattbew- 
AlS]B!gnee  had  *lo«t  any  right  to  the  fund 
by  reasoD  of  delaying  claim  thereto  for  an  un- 
reuonabla  lime;  and  alto  thai  the  llmitatlnn  of 
two  years  prescribed  by  U.  S,  Rev.  Btat.  g  S037, 
Bpplled.andeulered  Judgment  Id  favor  oiBeall 
and  against  the  rallrtiad  compfiuy  as  garnishee 
(ort»IT.4y.  "the  debt  due  by  aald  garnishee 
to  said  TinsCman."  Tbecaae  was  taken  to  the 
■Dpreme  court  of  PeDDsylvania,  which  affirmed 
tbe  judgment  on  the  ground  (hat  the  delay  of 
the  aMigct.'e  was  faial  to  hit  claim.  140  Pa. 
4S9.  A  writ  of  error  from  tbis  court  was  Iheu 
>ued  out. 

Mr.  EdwMrd  CMipbeU  for  plaintiff  In 
error. 
Mr.  IiMoni  BI*llak  for  defendant  in  error. 

JVr.  C^  Jutlia  Fnllar  delivered  the 
opinion  of  the  court: 

We  concur  with  the  supreme  court  ol  Peno- 
■ylvanta  that  the  limitation  of  U.  B.  Rev.  Blat. 
^  HOST,  did  not  apply.  That  limitation  Is  ap- 
plicable only  lo  suite  growing  out  of  disputes 
In  r^pect  of  property  and  of  rights  of  prop- 
erty of  tbe  bankrupt  which  came  lo  the  bands 
of  the  Bssignee.  to  which  adverse  claims  ex- 
Istcil  while  m  the  hands  of  the  bankrupt  and 
before  assignment.  Be  Conanl.  B  Blatchf.  M: 
Clark  V.  Clark.  68  U.  S.  17  How.  815,  831 
[IS:  77.  701;  Phelpi  V.  McDnnaU,  00  U,  S. 
8;m.  806  m;  478,  476];  Pnnch  v.  Mtrr&,  183 
Hh«8.  m. 

It  is  well  seltted  that  asatgnees  In  bank- 
ruptcy are  not  bound  lo  accept  property 
which,  in  their  ]udgtnetit.  Is  of  an  onerous  and 
nnproBtable  nature,  and  would  burden  Instead 
of  benefiting  tbe  estate,  anil  can  elect  whether 
tliev  will  accept  or  not  after  due  coaeideration 
and  within  a  reasonable  time,  while,  If  their 
Judgment  Is  unwisely  exercloed.  the  bank- 
ruptcy court  Is  open  lo  compel  a  different 
oourse.  SparAawk  v.  Tifntff,  142  U.  8.  1,  18 
[86:010,018];  QUnnyv.  Lartgdm,a%U.S.Si(i 
[25:  481;  Amfriean  FiU  Co.  v,  Oarretl.  lit)  U. 
S.  3H8  [28:140]:  Smith  v.  Gordon,  6  Law  Rep. 
818;  Ailuiry  v.  Lawtnct.  8  CHIT.  S23;  Ex  parlt 
BoughloK,  1  Low,  Dec,  654;  Stuh  v,  Simpmm, 
78  Me.  14S;  StrMttr  v.  Sumner,  81  N.  H.  643. 
Tbe  same  principle  Is  applicable  also  lo  re- 
S10]celvers 'and  official  liquidators.  Quinsy, 
jr.  <C  P.  R.  Co.  V.  Uumphrtv*.  146  U.  S.  83 
[80:  S33];  iSt.  Jottph  &  St,  L.  R.  Oo.  v. 
ll«mphrey;\a  U.  8.  100  [36:  040J;  SunJIomr 
OU  Co.  v.  Wilton,  142  U.  8.  813  fW;  10351; 
Uniltd  State*  Triitt  Oo.  r.  WoAiuA  Wettern  R. 
Co.  150  0,  8,  287  [87:  1085]:  Re  Oak  PiUt 
OoUifry  Co.  L.  R.  31  Cb.  Div,  SS3.  3-tO,  And 
•er  BourdUton  v.  Duium,  1  £sp.  238.  Peake, 
812;  Tumir  v.  Ridiardtm,  7  Bait,  886;  2 
Domat,  pt,  9,  bk.  1,  tit  I.  g  0, 

If  with  knowledge  of  the  facts,  or  bdng  so 
rituated  as  to  be  chargeable  with  such  knowl- 


In  view  of  (be  particular  clrcumataDcei,  hla 
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choice  not  to  take  certain  property,  or  if,  (■ 
the  language  of  Ware,  J,,  in  Smilli  v.  Oonitfit, 
he.  wItA  such  knowledge,  "stands  by  without 
asserting  his  claim  for  a  lapse  of  time,  and 
allows  thirct  persons  tn  the  proseculion  of 
their  legal  rights  to  acquire  an  inlereat  in  the 
proiDerty."  then  he  may  be  held  lo  have  waived 
the  assertion  of  his  claim  thereto. 

In  Bparhnak  v.  Terket  we  held  that  m  the 
conduct  of  the  assignees  was  such  as  to  abow 
that  they  did  not  Intend  to  lake  possesdon  ot 
the  asaeia  In  cnnlroveray;  aa  tUey  avoided  m- 
Bumlng  any  liubllity  in  reapect  thereof;  and  aa 
thi'y  allowed  ihe  banknipi  after  bis  dlacltarge 
by  the  expenditure  of  labor  and  money  to  save 
the  assets  and  render  them  vnluiible,  tbey  could 
not  be  permitted  to  assert  title  Against  him. 
That  was  a  suit  directly  against  the  bankrupt, 
and  Ihis  Is  In  effect  the  same,  for  Beall  does 
not  appesr  to  occupy  any  belter  position  than 
Tinstmsn  himself.  Tbe  Judgment  of  theau- 
preme  court  of  Pennsylvania  proceeded  upon 
tbe  ground  that  tbe  assignee  delayed  loo  bag 
In  the  assertion  of  Ills  claim;  that  the  litigation 
agnlnst  the  railroad  company  was  protracted, 
uucenaln,  and  expensive;  and  that  aa  the  as- 
signee did  not  appear  to  have  Intervened  lathe 
matter  until,  as  Is  stated,  December  11,  1880, 
aJlhougb  the  lltigatioQ  began  in  the  summer 
of  1883,  he  must  be  held  to  have  elected  to 
abandon  the  claim,  and  could  not  come  in  at 
so  late  a  day  and  share  in  the  fruits  of  litiga- 
tion carried  on  by  others;  and  on  that  view  of 
tbe  facts  this  conclusion  would  seem  to  be  cor- 
rect if  tbe  record  showed  nn  the  *pHrtof[fil7 
Tinstman's  assignee  knowledge  of  the  facta  or 
wilful  bliodness  In  relation  to  them. 

Tbe  supreme  court  manifestly  referred  to 
the  Intervention,  In  tbla  proceeding,  of  Du- 
Hbane,  aa  assignee,  wblcb  was,  according  lo 
tbe  case  stated,  September  11,  18B0.  but  Me- 
CuUough  bad  Intervened  as  assignee  August 
10,  188S,  and  be  having  died  Auguii  81,  1880. 
tbe  cause  was  continu^  for  tbe  appointment 
and  appearance  of  another  assignee. 

It  Is  said  by  counsel  for  the  assignee  that  the 
original  litigation  was  commenoed  April  88, 
1878.  by  a  bill  in  equity,  filed  for  the  benefit 
of  all  the  owners  of  the  lelegnipb  tine,  wblch 
it  was  decided  January  0,  18^.  would  not  lie; 
that  thereupon  the  action  at  law,  which  re- 
sulted Ih  Judgment,  was  brought  July  10, 
1882,  In  the  name  of  Sbaw  alone,  the  con- 
tract being  under  seal,  but  for  the  benefit  of 
his  assigns  as  well,  who  were  very  numerous; 
that  afterwards  some,  but  not  all,  of  tbe  "use 
plalntiffH  "  were  ailded  to  tbe  record;  and  that 
TiDstman'a  assignee  Just  as  much  participated 
in  Ihe  litigation  from  April,  187U,  to  iU  end 
in  1S8S,  as  snv  of  the  others,  whether  named 
as  plaintiffs  or  not.  The  difficulty  with  this 
is  Ibat  verv  little,  if  any,  of  the  matter  stated 
can  be  deauced  from  the  record,  wblch  fails 
lo  (iisclnse  Ibat  the  asaisnee  was  represented 
in  tbe  lillgatloti  Bgalott  Ae  railroad  company, 
or  asserled  his  claim  to  his  share  of  Ibe  frulta 
thereof,  whether  as  a  party  of  record  under 
Shaw  or  otherwise,  prior  to  his  InlervenUon 
In  thU  action,  August  10,  1868. 

The  case  slated  does  show  that  Tioslman 

was   mflde   one  of    the   "use   pUinliffs"  In 

Shaw's  action,  OcUiber  3,  1885,  but  then  is 

no  explanation  of  how  Uiat  entry  came  to  be 

.-        1MD.S. 
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made,  and  DOtbtog  to  lodicate  uottce  tbereot  I-    A  «t*ta  hai  power  to  mike  It  an  offeTwe  to  bars 

to  the  araiKDee,  or  to  charge  him  with  notice      ' ■""  '""  "■ ' -"~ 

•Hiimfog  that  be  wai  Ignorant  of  the  olftlni. 

On  the  other  band,  tbe  baukruptcj  proceed-  .            _.                ,      l.     -        ^ 

Inr  wu  InToluolary.  and  It  appeari  that  the  ^'"',''  ?^T  "^"r*  "*™™   T^*^  '^ 

wSedule  of  ""t.  (rhe  term  .•«=h«lule"  being  ^™t,tut^n%'^'S'cni?^8^l^                   ^ 

Inventory)  WM  made  by  IheaMignw,  the  law  a.ute»reaiIowed,ltaoe.QoitbBrebTiK««amj 

proTidJDfilbaltLeorderof  adjiiilicalinQBhould  becomr  the  subjvct  of  k' 

require  the  bankrupt  to  deliver  a  acbedule  ot  the  legai  meaning  of  those  wonia. 

OreditoraandanlnventorTandvaluaUonnf  hla  a.    The>ouroeofth8polloepow««i  to 

Ol8]»e8t«te.  and  if  tbe  bankrupt  were  ab«ent  n  tha  duty  of  tbe  state  lo  praaerre  for  Iti  people 

or  cauld  not  be  found, such  schedule  and  Inven-  a  VHluBhie  food  supply. 

torv  should  "be  prepared  by  the  measengur  t,   Thepoiicopower  of  tbe  «ute  to  preserve  name 

«nd  Ibe  assignee  from  tbe  Oest  Information  birda  ai  a  valiMble  rood  supply  for  iu  people 

tbe  J  can  obtala."     U.  8.  Rev.  Slat.  §g  SOSO,  Jusilflpsaatatute  probltiitlTiE  the  imnsportaMon 

B081.     And  this  tnrentory  tbua  prepared  by  of  such  blrd«  beyond  the  state,  even  i(  interstate 

the  aasignee,  the  record  affirmatively  sbowe,  commerce  may  be   remotely  and  indirectly  af- 

dld  noi  embrace  the  bankrupt'*  interest  In  the  '^"^^  thereby. 

telegraph  line,  aa  we  muat  presume  It  would  [No.  87.] 

If  the  asRignee  had  bad  or  been  able  to  obtain.  Aryvcd  NettnOer  t^.  1S9S.     Dteid^  Mareh  ». 

iDformHtlun  in  respect  thereof.     Nor  can  we  W96 

And  elsewhere  in  tbe  record  any  evidence  that 

tbe  assignee  knew  or  was  informed  of  TInal-  JN  ERROR  to  tbe  Supreme  Court  of  Brrort 

man'sioleresiprlorloAuguit  10,1888.    Coun  1  of   the   Slalc  of   fooDecilcul   lo  review  a 

Bel  for  the  assignee  arguea  that  tbe  fact  is  that  judgment  of  that  court  altlrmlng  tbe  Judgment 

Tinstman's  lolerest  was  the  ownership  of  cer  of  tEe  CHmlnui  Court  of  Uomtnon  Pleas  cou- 

Uin  shares  of  stock  in  the  te  lev  rap  b  company  viclinf;  Edgar  M.  Q«er  of  unlawfully  recclviag 

which  were  Included  In  tbe  Inventory  and  de-  and   having  In  Ills  poswsslon  with   Inlcot  to 

livered  to  Ihe  aaiignee,  but  the  eiacl  contrary  transport  bevonrt  the  slate  certain  woodcock, 

appearn  from  the  caite  stated.     Nor  does  tbe  grouse,  ■nd'quull  killed  within  Ihe  stale,  and 

fact  appear,  which  he  likewise  inslsla  upon,  tmposiQi»  a  fine  upon  him.     Affirmrd 

that  the  apslgnee  not  only  did  not  abandon,  gee  same  case  btlow   81  Conn.  14i,  18  L.  R. 

but  actively  asaerted.  bfs  claim.  A.  804.  8  Iniers.  Com.  Rep.  782. 

The  question  whether  tbe  assignee  in  bank- 

tuplcy  was  entitled  lo  this  claim  was  clearly  a  Btalemenl  by  .Vr.  Jfntiee  White  i 

PedersI  (jiieMion.     Waiiami  v.  Heard.  UO'V.  Tbe   Biatutes    of  the  siaie   ot  Connecllcut 

8.  BStJ  [35: 5SU].     And  if  all  the  facts  stated  in  provide  (Revision  of  188»,  ^  2!li)0); 

the  reciird  before  ua  do  not,  as  matter  of  law,  "  Every  person  who  sbaij  buy,  sell,  espoM 

warrant  the  conclusion  at  which  Ibe  highest  for  sale,  or  have  in  bia  poaaesslou  for  the  pur- 

coun  of  the  state  arrived  upon  tbis  question,  pose,  or  who  shall  bunt,  pnrsue,  kill,  dentroy , 

tt  Is  (he  duty  of  this  court  so  to  declare,  and  or  attempt  lo  kill  any  woodcock,  quail,  ruffled 

to  reniler  Judgment  accordingly,  grouse,  cailpd  paitridge,  or  gray  squirrel  b* 

We  must  take  the  record  as  we  And  ll,  and  tween  the  tint  day  ot  January  and  Ibe  tint 

are  constrained  to  the  conclusion  that  Uie  as-  day  of  October,  tbe  kilting  or  having  In  poa- 

slgnec  should  not  have  been  held  to  have  ei-  session  ot  each  bird  or  squirrel  to  be  deemed 

erciaed  tbe  right  of  choice  between  prosecuting  a    aeparate  offense,  .  .  .  shall    be   fined    ool 

tbe  claim  and  abandoning  It,  in  the  absence  of  more  than  t;30." 

anyevideiicewhatevertojuatify  tbe  conclusion  It  is  further  by  the  statute  of  the  sameslKtfl 

that  he  had  knowledge,  or  sufficient  means  of  provided  (^  2546)  : 

knowledge,  of  Its  eiiaience  prior  to  August  10,  "  No  person  shall  at  any  time  kill  any  wood- 

1888:  and  that  therefore  there  was  error  In  the  cock,  ruffled  grouse,  or  quail  tor  Ibe  purpOM 

Judgment.  of  conveying  the  snme  beyond  tbe  limits  of 

J-udgtntat  rmrMd.  and  Ihe  cnuw  rtmanded.  the  slate:  or  shall  transport  or  have  In  possea- 

tiat  (At  judgment  of  the  court  of  ammon  pttat  sion,  *ilh  Intention  to  procure  tbe  transport*- 

may  b»  rmertd    and  furtlier  yroeadijigt  had  tiou   beyond    said   limits,  of  any  such   bIrda 

not  truoiuitleni  viA  thit  opinion.  killed    within    this   stale.     The  recepllon   by 

any  peHon  wltbln  this  slate  of  any  sucb  bird 

or  birds  for  shipment  lo  a  poliit  without  th« 

019]  EDGAR  H.  OEER,  Hff.  in  Brr..  "'"^^  s*"""  ^  priaiK  fade  evidence  Ihai   said 
'                             V                               'bird  or  birda  were  killed  witbin  tbe  stale  for 

STATE  OP  CONNECTICUT.  IJ'.Siu'''^  "'  ""^"^  **""  """^  ^""^  "" 

iSeeS.  C  BepnTter*s ed. SIB-Ul.)  An  information  wasflled  against  llieplnlntiff 

In  error  in  the  police  court  of  New  London, 

lyantperttng  out  qf  itatt  HnU  whieh  hate  Uen  Connecllcut.  charging  him  *«lth,  on  Ibe  [520 

ktOed—eerameree— police  power— ttaU  ilatute.  lOthday  of  October.lSSO.  unlawfully  receiving 

"„_,_      . .  ,„  .„„„  „,  /v.-™-—  i™  -™  1^1.  . ■"'I  having  In  hia  possession,  with  the  wrong- 

Crown  V  Maryland  6-S78               •       •      —•  portallon  beyond  the  limits  of  the  atala  certain 

A»  If.  iniertialt  <^mei^:  reaniaUm  of:  power  woodcock,    niflled    grouse,  and   quail   Ulled 

<rf  Om(p-f*K  Jiow  far  aehaint.-aee  note  lo  GIoii-  within  this  BUte  after  the  first  day  of  October, 

MS  I  er  Ferry  Co.  v.  Pennsylvania.  A  U)&  1888.     The  trial  of  tha  charge  resulted  in  tin 

lei  C.8. 
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coDYliMiDD  of  the  defendant  md  tbe  Imposlog 
ofnflDeupOD  him.  Tljereupon  the  cnse  naa 
Ukcn  t^  appeal  to  the  crlmiuRl  court  of  com 
moD  plena.  Id  tbat  court  tbe  itefcodaut  de- 
murred to  ifae  ioromialioD  od  tbe  ground. 
Among  other?,  that  the  statute  upon  nbkh 
that  pro^cution  Trai  based  violated  tbe  Consti- 
tution of  tbe  Uoiicd  Stales. 

The  demurrer  being  overruled,  and  tbe  de- 
fendant decllniDg  to  answer  over,  he  was  ad- 
Judged  guilt  J,  and  condemned  lo  pa;  a  fine 
and  cosia,  and  !o  stand  committed  until  be 
had  complied  with  ibe  judgmetit.  An  appeal 
was  prosecuted  to  tbe  aupreme  court  of  errors 
of  the  state.  Tbe  defendant  on  the  appeal 
assigned  tbe  following  errors: 

"The  court  erred — 

"iBt  Id  holding  tbat  the  allegations  con- 
tained in  the  complaint  constitute  an  offense  in 

"2d.  In  holding  that  said  complaint  was 
tnsufflclent  In  Ibe  law  without  an  allegation 
that  tbe  birds  therein  mentioned  were  killed 
In  lbl8  state  for  (he  purpose  of  convejiDg  tbe 
teme  Itejond  the  limlls  of  this  state. 

"'M.  In  refusing  to  bold  tbat  so  much  of 
§  2546  of  tbe  Oeneral  Slalules,  under  which 
this  compIalDt  Is  brought  aa  may  be  coDSlrued 
to  forbid  the  transportation  from  this  stale  of 
the  birds  tberein  described,  lawfully  killed 
and  permitted  b;  the  laws  of  Ihe  slnle  to  be- 
come tbe  subject  of  trafBc  and  commerce,  ia 
HDConFiilutionsl  and  void. 

"  4!h.  In  refusing  to  bold  that  bo  much  of 
aaid  section  as  maj  be  construed  to  forbid  Ibe  re- 
ceiving and  having  in  possession,  with  Inlent 
to  procure  the  transportation  thereof  to  an- 
other state,  birds  therein  described,  lawfully 
killed  and  permitted  bv  the  laws  of  this  statu 
totiecoroe  Ilia  subject  o'f  traHicand 
is  unconstKulionnl  and  void. 


blrda  were  lawfully  killed  in  this  stale  and  were 
brought  by  the  defendant  in  the  markets  of 
this  state,  as  articles  of  property,  merchundise, 
BDd  commerce,  and  bad  begun  to  move  as  an 
article  of  inlerstale  commerce. 

"6tb.   In  not  rendering  judgment  fordefeod- 

Id  the  supreme  court  tbe  conviction  was  af- 
llrmed.  The  case  Is  reported  In  61  Conn.  144, 
13  L.  B.  A.  804,  8  Inters.  Com.  Rep.  T82  To 
this  ]ud(>meDl  of  alSroaaDce  Ibis  writ  of  error 
li  proseculed. 


Mr.  Juiliee  Whlt«  delivered  tbe  opinion  of 
the  court: 

By  the  statutes  of  the  state  of  Connecticut, 
referred  to  in  Ibe  statement  of  facts,  Ibe  open 
season  for  the  game  birds  mentioned  therein 
was  from  the  first  dav  of  October  lo  Ihe  first 
day  of  January.  The  birds  which  the  de- 
fendant was  charged  with  unlawfully  having 
tn  his  pufiBCSsion  on  the  19th  of  October,  tor 
Ibe  purpose  of  unlawful  transportation  beyond 
tbe  slate,  were  alleged  to  have  been  killed 
within  tbe  stale  after  tbe  first  day  of  October. 
They  were  therefore  killed  during  the  open 
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season.  There  was  do  charge  that  tbey  bad 
tieen  uotawfully  killed  for  tbe  purpoae  of  be- 
ing transported  outside  of  tbe  elate.  Tbe  of- 
fense therefore  charged  was  the  possession  of 
game  birds  for  tbe  purpose  of  transporting 
them  ItevoDd  tbe  state,  which  birds  had  been 
fully  killed  within  the  Elale.  Tbe  court  of 
laat  resort  of  the  stale  held.  In  Inlerpreline  Ibe 
already  cited  by  Ibe  light  afford^  by 
previous  enaclrrenta,  tbat  one  of  Its  objects 
'  forbid  tbe  kltling  of  birds  witbio  tbe 
urlng  tbe  open  season  for  Ibe  purpose 
__  ._^3sporiiDK  them  beyond  tbe  state,  and 
also  additionally  as  a  distinct  offense  lo  puni»b 
the  bavlog  in  possession,  for  tbe  purpose  of 
transportation  beyond  tbe  slate,  bird^  lawfully 
..  ..  Ithin  tbe  state.  The  court  found  thai 
tbe  iaforraatlon  did  not  charge  the  first  of 
tbeae  offenses,  and  therefore  Ihal  the  sole  offense 
which  It  covered  was  Ihe  ♦latter.  It  [023 
then  decided  that  tbe  state  had  power  to  make 
it  an  offense  to  have  in  poasession,  for  the  pur- 
pose of  transportation  beyond  the  state,  birdt 
which  had  been  lawfully  killed  within  the  slate 
during  tbe  open  season,  and  Ibat  Ihe  .statute. 
Id  creating  tbls  offense,  did  not  violate  Ibe  la- 
lerstale  cnmmerce  clause  of  tbe  CoDSliluliou 
of  tbe  Uniled  Slales,  The  correctne-=8  of  this 
latter  ruling  is  Ihe  question  for  review.  Id 
other  words,  the  sole  issue  which  the  case  pre- 
sents is.  Was  It  lawful  under  U.  S.  Const,  art. 
1,  §  6,  for  Ibe  slnlc  of  Connecticut  to  allow 
tbe  kiltinc  of  birds  within  tbe  state  during  a 
desii-'n^ili'd  open  season,  to  allow  such   biras, 

hen  80  killed,  to  be  used,  to  be  sold,  aod  to 
be  bought  for  use  within  the  slate,  and  yet  to 
forbid  ibcir  transportation  lieyoncl  the  slateT 
Or,  lo  state  it  otherwise,  had  the  state  of  Con- 
necticut tbe  power  to  regulate  the  killing  of 
game  within  her  borders  so  as  locondtie  ils  use 
'    the  llmfis  of  the  state  and  forbid  its  trans- 

ission  outside  of  Ihe  stnlef 

In  considering  this  inquiry  we  of  course  ac- 
cept tbe  interpretation  allied  lo  the  slate  stat- 
ute by  tbe  court  of  last  resort  of  the  state. 
The  solution  of  Ibe  question  involves  a  con- 
sideration of  the  nature  of  the  property  in 
game  and  tbe  autborily  which  tbe  slate  bad  a 
right  lawfully  to  exercise  In  relation  therei'o. 

From  tbe  earliest  tradilloDS  tbe  risrht  to  re- 
duce animals  firm  natiim  to  po-^ession  baa 
been  subject  to  the  cooirol  of  the  liiw  giviog 
power. 

The  writer  of  a  learocd  article  tn  the  Reper- 
tolrt  of  the  Journal  du  Palais  nienlions  Ihe 
fact  that  tbe  law  of  Athens  forbade  Ihe  killing 
of  game  (5  Itep.  Oen.  J.  P.  8pT},  and  Merlin 
says  (4  Keperloire  de  Jurisprudence.  13H)  that 
"  8olon,  seeing  that  the  AlbeoianK  gave  them- 
selves up  10  the  chase  to  the  negTect  of  tbe 
mechanical  arts,  forbade  the  killing  of  game." 

Amone    other    sutMUvisionii,    things    weT« 


latter  embraced  aulmals  firm 
■nalura  which,  having  no  owner,  were  consid- 
ered as  belonginK  In  comrooD  to  all  the  citluna 
of  Ihc  state.  After  pointing  out  tbe  foregoing 
subdivision,  the  Digest  says: 

*'  'There  are  things  which  we  acquire  [523 
the  dominion  of,  as  by  the  law  of  nature,  which 
the  light  of  natural  reason  causes  every  man 
to  see,  and  others  we  acquire  by  tbe  civil  law, 
tbat  la  to  ny,  by  metfanb  whl^  belong  to  tbe 
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goTemmenL  Aj  Uie  law  of  mture  U  more 
sncleat,  because  It  took  birth  with  Lhe  faunuiD 
T%ee,  It  Is  proper  la  apeak  flrat  of  the  latter. 
1,  Thiu,  all  the  animal*  which  can  be  taken 
upon  the  earth.  In  the  sea,  or  In  Iha  air,  that  Is 
to  Mf ,  wild  animali,  belong  to  those  who  take 
th«ni.  .  .  .  Becaiuethatwhlchbeloneato 
nobody  i«  acquired  bj  the  natural  law  by  the 
peraoD  who  flrat  po«M«MS  IL  We  do  not  dii- 
tloKulah  the  acquUltloD  of  thew  wild  beasia 
and  birds  by  whether  one  baa  captured  tbem 
on  hit  own  property  or  on  the  properly  of  an- 
nlbei;  but  ne  who  wltbea  to  enler  Into  the 
property  of  another  to  bunt  can  be  readily 
])revenied  if  the  owner  knows  bis  purpose  to 
do  so."  Digest,  book  41.  tit.  1,  Ik  Adquir. 
Ber.  Dom. 

No  restriclioD,  It  would  hence  seem,  was 
placed  by  the  Roman  law  upon  the  power  of 
the  individual  to  reduce  gams  of  which  he . 
waa  the  owner,  In  common  with  other  citizens,  . 
topcssesatoD,  although  tbe  iQStitutee  of  Jus- 
tinian recognized  tbe  right  of  ao  owner  ' 
land  (o  forbid  another  from  killing  game 
his  property,  as  indeed  this  right  was  !_ 
pltedly  admitted  bv  the  Digest  In  the  passage 
Just  cited.    Inst  book  2,  tit.  1,  g  13. 

This  inhlbiliOQ  was.  however,  rather  a  rec- 
ognlUonaf  the  right  of  ownership  in  land  than 
an  exercise  by  tbe  stale  of  its  undoubted  au- 
thority to  control  the  taking  and  use  of  that 
whichbelongedtocaoneiu  particular,  butwi 
common  to  all.  In  the  feudal  aa  well  as  IL. 
ancient  law  o(  the  conliDenl  of  Europe.  Id  all 
GOUDtrlea,  the  right  to  acquire  HOlm^  fera 
natvrm  bv  possession  was  recogoEzed  ss  belUK 
subject  to  the  governmental  aulliodty  and 
under  Its  power,  not  only  as  a  matter  of  recu- 
lation,  but  also  of  absolute  conlroi.  Herlln, 
vbi  tupra,  mentions  the  fact  that  althougli 
tiadition  Indicates  that  from  tbe  earliest  day 
In  France  every  citizen  had  a  right  lo  reduce 
a  part  of  the  common  property  in  game  lo 
ownership  by  poaseBsioo,  yet  it  was  also  true 
that,  as  early  as  the  Salic  law,  that  dgbl  was 
5241 'regulated  in  certain  particulars.  Poth- 
lerloliiB  treatise  on Propertyspesks  as  follows: 

"In  France,  as  well  as  In  all  olher  civilized 
countries  of  Europe,  tbe  civil  law  has  re- 
(trained  the  liberty  which  the  pure  Uw  of  na- 
ture gave  to  every  one  lo  capture  animals  who, 
bdug  in  nalttrai*  Uasilale,  belong  to  no  person 
In  particular.  The  sovereigns  have  reserved  to 
themselves  and  to  those  to  whom  tbey  Judge 
proper  to  transmit  it  tbe  right  to  bunt  all  game, 
and  have  forbidden  hunting  to  other  pennaa. 
Some  ancient  doctors  have  doubted  if  sover- 
eigns  had  the  right  tn  reserve  bunting  to  tbem- 
selves  and  lo  forbid  it  to  their  subjects.  They 
contend  that  as  God  bas  given  lo  man  domin- 
ion over  the  beasts,  tbe  prince  bad  no  authority 
to  deprive  all  bis  subjects  of  a  rigbt  which 
Ood  had  given  them.  The  natural  law,  tsy 
tkey,  permlited  bunting  to  each  individual. 
The  civil  law  which  forbids  It  is  contrary  to 
the  natural  law  and  exceeds,  consequently,  lhe 
powerof  the  legislator,  who,  being  blmself  sub- 
mitted to  the  natural  law,  can  ordain  nothing 
oonlrary  to  that  law.  His  easy 'o  reply  to  these 
objections.  From  the  fact  (bat  Ood  has  given 
to  numau  kind  dominion  over  wild  beasts.  It 
does  not  follow  that  each  individual  of  the 
human  race  should  bs  permitted 
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this  dominion.  Th«  civil  law.  It  fa  said,  cafr 
not  be  contrary  to  the  natural  law.  This  la 
true  as  regards  those  Iblngs  wblcb  the  natural 
law  commands  or  which  It  forbida;  but  tba 
civil  law  can  restrict  that  which  the  natural 
law  only  permits.  Tbe  greater  part  of  all 
dvll  laws  are  nothing  but  restrictions  of  thoaa 
things  wblcb  the  naluraMaw  would  otherwiao 
permit.  It  is  for  this  reason,  although  by  lhe 
pure  law  of  nature  bunting  was  permitted  to 
each  iudividual,  tbe  prince  had  tbe  right  to 
reserve  It  in  favor  of  certain  persons  snd  for- 
bid It  to  otbers."  Potbler,  Traite  du  Droit  da 
Proprietfi,  Nos.  37,  28. 

"Tbe  right  belongs  to  the  king  to  hunt  In 
his  dominion;  his  quality  of  sovereign  give* 
him  the  auihorily  to  take  possession  atx>ve  all 
others  of  the  things  which  belong  to  no  one, 
such  as  wild  anln»ls:  the  lords  and  those  who 
have  a  right  lo  hunt  bold  such  right  but  fmn 
his  permission,  and  he  can  afflz  to  this  per- 
mission such  restrictions  and  modiflcationi  aa 
may  seem  to  hloi  good."    No.  83. 

'in  tracing  the  origin  of  the  classiQ-  [5Sft 
cstioD  of  animals /«rtR  naiura  as  th lags  com- 
mon, Pothier  moreover  says; 

'The  first  of  mankind  had  In  cor 
those  things  wblcb  God  bad  give 
human  race.  This  community  wan  nui  a 
positive  community  of  Inlcrest,  like  that 
which  exists  between  several  persons  who 
have  the  ownership  of  a  thing  in  wblcb  each 
have  Ibelr  particular  portion.  It  was  a  com- 
munity wbich  those  who  have  written  on  tbia 
subject  have  called  a  negative  community, 
which  resulted  from  the  fact  that  those  Ihingi 
which  were  common  to  all  belonged  no  moro 
Lbe  others,  and  hence  n 


In  order  to  subserve  1 
Whilst  Le  was  using  tbem  others  could  not 
disturb  bim.  but  when  he  had  ceased  to  nan 
them,  if  they  were  notthlngs  which  were  con* 
Bumed  by  lhe  fact  of  use,  the  Ihlags  immo- 
diately  re  entered  into  the  negative  community, 
and  another  could  use  them.  The  human 
race  having  multiplied,  uien  partitioned  amoDC 
Ibemselves  the  earth  and  the  greater  part  ol 
(biise  tbines  which  were  on  its  surface.  That 
wUlch  fell  to  each  one  unoog  them  com- 
menced to  belooglobimin  private  ownership, 

id  this  process  is  the  origin  of  tbe  right  of 
property.  Some  things,  however,  did  not  en- 
ter into  this  division,  and  remain  therefore  to 
this  day  in  the  condition  of  the  ancient  and 
negative  community."    No,  31. 

Referring  to   those   things  wbicb   remain 


'bat  be  qualified  as  the  nega- 
Lty.  this  great  writer  says: 
"These  things  are  those  which  the  Juris- 
consults called  rf  eemmuiu*.  Harden  refera 
lo  several  kinds — tbe  air.  tbe  water  which  runs 
in  (he  rivers,  the  sea  and  Its  shores.  .  ■  . 
As  regards  wild  animals  ftng  natura,  tbey 
have  remained  la  tbe  ancient  stale  of  negallvs 
community." 

In  boib  the  works  of  Herlln  and  Pothter, 
'  vM  tupra.  will  be  found  a  full  reference  lo  tbo 
history  of  the  varying  control  exercised  by  tba 
lawgiving  power  over  the  right  of  a  citizen 
to  acquire  a  qualified  ownership  In  animals 
form  naturm  evideoMd  by  Iha  regulation 
?» 
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5U6]  tlkereofb7the8aliGlsiT,*alreadTrefer- 
Kd  to,  exempli  fled  bj  tbe  le^slfttioa  of  Chkrle- 
mngDe,  andcoDiiauiDgthroueb  &!!  vtclMltudM 
of  goTerDmeoUl  ftuthorily.  Thl«  anbrokeD  line 
of  lav  and  precedent  Issumnied  up  by  tbepro- 
TlBioDi  of  tbe  Napoleon  Code,  wblch  declare 
(trU.  Til,  7ISj:  "Tbe  are  things  which  be- 
long to  DO  one.  and  tne  use  of  which  ta  com- 
mon 10  all.  PuHce  regulaiioiu  direct  ihe  nisn- 
Dcr  in  which  tbey  may  be  enjoyed.  The 
racult}>  of  hunting  and  flshlag  la  al!io  regulated 
bj  special  laws.  Like  rerogntlioQ  of  Ihe 
fundamental  prlDCJple  upon  which  the  prop- 
erlT  In  game  resU  baa  led  to  similar  hlatory 
and  identical  reeulta  in  the  common  law  of 
Germany,  in  the  law  of  Austria,  Italy,  and. 
Indecil.  i;  miiy  tw  eaFely  aald  in  ilie  law  of  all 
the  cnunlilfsof  Europe.  1  Bt.  Joseph  Con- 
cordance. 5S. 

The  c>>rnnioa  law  of  England  also  based 
property  in  game  upoD  Ibe  principle  of  com- 
mon owQer.--hlp,  and  therefore  treated  it  as 
subject  to  governmental  authority. 

Blackslone,  wbilst  pointing  out  the  distinc- 
tion betnpen  Ihings  private  and  those  which 
art'comniou.re-t-  the  right  of  anindividuni  1o 
reduce  ,i  piiriof  lliiscommou  property  to  pos- 
acBsiou,  and  thus  acquire  a  qualitled  owner- 
ahip  in  it,  on  ao  other  or  ditferent  principle 
from  that  upon  which  the  civilians  based  such 
rights,     a  Bl.  Com.  1.  18. 

ReCcrrlni;  cstwciully  to  (be  commoD  owner- 
ship of  gaiiie  he  says: 

"Bui.  after  all.  there  are  some  few  tblnga 
which,  noiwithslandini;  tbe  general  introduc- 
tion and  couiinuance  of  properly,  must  still 
UDavnidably  remain  In  common,  beInK  such 
wherein  uiiUiing  hat  an  ueiifructuary  property 
iscnpiilile  oF  being  bad;  and  therefore  they 
still  IxloDg  to  Ihe  first  occupant  during  the 
time  be  holds  possession  of  them,  and  no 
longer.  Such  (Hiimng  others)  are  the  elements 
of  lighl,  air,  and  water,  which  a  man  may 
occupy  by  menus  of  his  windows,  his  gardens, 
hl«  mills,  and  olber  conveniences;  such  also 
are  the  generalily  of  those  animals  which  are 
said  to  he  fern  lutlvra,  or  of  a  wild  and  un- 
tamnhle  disposition,  which  any  man  may 
■elze  upon  dr  lieep  for  bis  own  use  or  pleas- 
ure,"   -2  Bl.  Com.  14. 

"A.  mnu  niH]*  lastly  have  a  qualified  property 
S27]lti  uuimHls  '/era  nalura,  propter  pritile- 
m'um:tfaat  is.  be  may  have  Ibe  privilege  of 
Lunlint'*tili't>8.  ^oA  killing  them  In  exclusion 
of  other  perrons.  Here  he  baa  ■  transient 
property  in  these  animali  usually  called  game 
ao  lon^  IIS  thej  continue  within  his  liberty, 
and  he  may  restrain  any  stranger  from  taking 
them  therein :  but  the  insiiiBt  Ihey  depart  into 
another  liberiy.  Ibis  qualified  properly  reases. 
.  .  .  A  man  can  nave  no  absolute  perma- 
nent properly  In  these,  as  he  may  In  the  earth 
and  hitid:  since  these  are  of  a  vague  and  fugi- 
tive nature,  and  therefore  can  only  admit  of 
a  precarious  and  quallSed  ownership,  which 
lasts  BO  long  as  Ihey  are  In  actual  use  and  oc- 
cupation, but  no  loneer."    8  Bl.  Com.  804. 

In  staling'  Ibe  existence  and  scope  of  the 
royal  prerogative,  Blaiksione  further  says: 

"There  still  remains  anolfaer  species  of  pre- 
rogative property,  founded  upon  a  very  differ- 
ent principle  from  any  that  have  been  men- 
tioned beiorei  the  property  of  such  aalmala 
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are  known  by  tbe  denomloa- 
„.  ..  with  tbe  right  of  puranln^ 
taking,  and  destroying  them;  which  Is  vestM 
in  the  EIng  alone  and  from  him  derived  to 
such  of  his  snbjecla  aa  have  received  the 
eranta  of  a  chose,  a  park,  a  free  warren,  or 
free  Qsherv.  ...  In  Ibe  first  place,  then, 
we  have  already  shown,  and  indeed  it  cannot 
be  denied,  that  by  the  taw  of  nature  every 
man  from  tbe  prince  to  the  peasant  haa  an 
equal  right  of  pursuing  and  taking  to  bis 
own  use  a))  such  creatures  as  are  ftrm  tuUtirtt 
and  therefore  the  property  of  nobody,  but  lia- 
ble lo  be  seized  by  the  first  occupant,  and  »o 
It  was  held  by  the  Imperial  law  as  lale  as  Jus- 
tinian's time.  .  .  .  Built  follows  from  the 
very  end  and  constitution  of  society  that  tbia 
natural  right,  as  well  aa  many  others  belong; 
ing  to  man  as  an  Individual,  may  be  restrained 
by  positive  laws  enacted  for  reaaons  of  state 
or  for  the  supposed  benefit  of  the  community.' 
2  Bl.  Com.  410. 

Tbe  practice  o(  Ihe  government  of  England 
from  lite  esrliest  time  lo  the  present  haa  put 
Into  execution  the  authority  to  control  and 
regutalo  the  taking  of  game. 

Undoubtedly  this  attributeof  governnfcotto 
control  tbe  taking  of  anim>ils/r!i'tina<ur(s, which 
waa  thus  recogDiied  and  'enforced  by  [528 
the  common  taw  of  England,  waa  vested  In 
tlie  colonial  governments,  where  not  denied  by 
their  charters,  or  In  conflict  with  grants  of  tbe 
royal  prerogative.  It  Is  also  certain  that  the 
power  which  the  colonies  thus  pnasessed 
passed  to  the  slates  with  Ihe  separation  from 
tbe  mother  country,  and  remains  lo  them  at 
tbe  present  day.  In  so  far  as  its  exercise  may 
be  not  incompatible  with,  or  restrained  by, 
the  rights  cmiveyed  to  the  Federal  govem- 
ment  by  the  Constitution.  Kent,  in  his  Com- 
'"'"'anes.  states  jibe  ownership  of  animals 
natvrm  to  be  only  that  of  a  qualified 
property,  2  Eeni,  Com.  S47.  Id  most  of  the 
states  laws  have  been  passed  for  the  protection 
and  preservation  of  game.  We  have  been  re- 
fern-d  in  no  case  wlicre  tbe  power  lo  so  legis- 
late hss  been  questioned,  alibough  the  books 
contain  cases  involving  controversies  as  to  the 
meanlne  of  some  of  Ihe  siatutea.  Gam,  v. 
Baa.  138  Mass.  410.  86  Am.  Itep.  S8T;  Cam. 
1.  WilJcin»an.  189  Pa.  2»8;  pMj*v.  &N«U.1\ 
Hich.  335.  There  are  also  caaes  where  the 
validity  of  some  particular  method  of  en- 
forcement provided  in  some  of  the  statutes 
lias  bei'ti  diawn  in  question.  Slat*  f.  BauA- 
den,  IS  Kan,  127,  37  Am.  Rep.  98:  Terriicrf 

Ewnt,  2  Idaho.  684,  7  L.  R.  A.  388. 

Tbe  adjudicated  cases  recognlEing  the  right 
of  the  slate  lo  control  and  regulate  tbe  corn- 
property  Id  game  are  numerona.  In  Mo- 
Oready  v.  VirginSi.  i»4  U.  B.  SOS  [34:  848].  tbe 
power  of  the  state  of  Virginia  to  prohibit  citi- 
zens of  other  stales  from  planting  oysten 
within  the  tide  waters  of  that  state  waa  upheld 
by  this  court.  In  Manchui«r  t.  JfowacAuifUi, 
189  U.  8.  840  [SO:  150],  tho  authority  of  tbe 
slate  of  Hassochusetts  to  control  and  reculate 
the  catching  of  fish  within  the  baya  of  that 
slate  was  also  maintained.  Bee  also  Phelpt  v. 
Rates,  «0  N.  Y.  10.  1»  Am.  Rep.  140;  Jfofjwr 
V.  PiopU,  97  111.  S30;  Amwitan  Exp.  Co.  v. 
Pe^.  183  lit.  646,  0  h.  R.  A.  188;  Blate  v. 
SorUiern  P.  O^.  Ot.  (M  Hina.  408;  lUaU  v 
1«1  U.8 
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Bodmnn,  58  MIdd.  898:  Ef  parU  Maier.  108 
Cal.  ^^i■.  Organ  v.  Slatt.  56  Ark.  370;  Allen 
▼.  Wj/dcoff,  48  M.  J.  L.  93;  Both  r.  Stale,  SI 
Oblo  St.  309;  OentOe  y.  StaU.  29  Inil.  413; 
Bbitt  V.  Farrtll,  23  Ho.  App.  ITS,  and  cue* 
tbere  cited;  Slalt  t.  8aund«n  aod  Tinrtfory 
T.  EDnni,  uit  aupm. 

5!i9]*WblUltbofundameaI«lprfnclplMupoii 
which  the  commun  property  in  nroe  resta  have 
nodergoiie  do  chaoKe,  the  development  of  free 
Inititu lions  hu  leiTto  the  recognitloii  of  the 
fact  Lbat  the  poner  or  coDtrol  lodged  in  the 
■tate,  reaultiag  from  Ihia  common  onnershlp, 
U  to  be  exercised  like  all  other  powers  of  gOT- 
erament  U  a  Irust  for  the  benefit  of  the  peo- 
ple, and  not  as  a  prerogative  for  the  advantage 
of  the  oOTFrnment  aa  dietiact  from  the  peo- 
ple, or  (or  the  benefll  of  private  individualB 
ai  diitinguiabed  from  the  publlcgood.  There- 
fore, for  the  purpoee  of  exercidog  this  power, 
the  Rlale,  aa  held  by  this  court  ill  Mirtin  v. 
Wadddl,  41  U.  S.  le  Pet  410  [10:  1012],  repre- 
•ents  its  people,  and  the  onnergblp  i«  that  of 
the  people  in  their  united  Bovereignlj.  Tbe 
common  ownersbip,  and  Its  reaul'ing  respoDsi- 
bllil}'  In  the  sUie,  are  Ihiis  staled  in  a  well  con- 
sidered opinion  of  the  supreme  court  of  Cali- 
foroia;  "Tbe  wild  game  within  a  stale  belODgs 
tothepeople  in theircollcctlve sovereign  capaci- 
ty. It  is  not  tbe  subject  of  private  ownership, 
except  in  so  far  as  the  people  may  elect  to 
malie  it  ao;  and  they  may,  if  they  see  fit,  abso- 
lutely prohibit  the  taking  of  it,  or  any  trallJc 
and  commerce  in  it,  If  deemed  necessary  for  its 
protection  or  preservation,  or  tbe  public 
goo^l."    fitc  parte  MaitT.  uM  tupra. 

The  same  view  has  been  expresaed  by  the 
inpreme  court  of  Minnesota  as  follows: 

"We  lake  it  to  be  (he  correct  doctrine  In 
this  couQlry  that  the  ownership  of  wild  ani- 
mals, so  far  as  they  are  capable  of  owcersblp. 
U  In  the  slate,  not  as  proprietor  but  In  its  sov- 
ereign capacity,  as  the  repreaentative  and  for 
tbe  benefit  of  nil  Its  people  in  common."  StaU 
V.  Rodman,  mijira. 

Tbe  foT^iioiiii:  analysis  of  the  principles  upon 
which  alone  rests  tbe  right  of  an  individual  to 
acquire  a  qualified  owuersbip  in  game,  and 
tbe  power  of  the  stale,  deduced  iLerefrom.  lo 
control  such  ownersbip  for  tbe  common  hene 
fit.  clearly  dcmonstraies  the  validity  of  the 
alstute  of  (he  state  of  Connecticut  bere  In  con- 
troversy. The  sole  consequence  of  the  pro- 
vision forbidding  the  trausponalion  of  gome 
killed  wiihia  the  slate,  beyond  tbe  stale,  is  to 
conflue  the  use  of  such  gstne  lo  those  who 
own  it,  the  people  of  that  slate.  The  proponillon 
0301  'that  the  state  may  not  forbid  carrying  it 
beyond  lier  limits  involves,  therefore,  tbe 
tenllon  that  a  state  cannot  allow  its 
people  tbe  enjoyment  ol  the  benefits  of  tbe 
properly  beloaginc  to  them  in  common,  with- 
out at  the  same  time  peiroltting  the  cilizens 
of  other  states  to  participate  in  Ibat  which 
tbey  do  not  own.  It  wassaidin  thedlscussion 
St  bar,  although  it  be  conceded  that  Ibe  state 
baa  an  absolute  rigbt  to  control  and  reeulate 
tbe  killing  of  game  as  lis  judgment  deemr 
1mm  In  Ibe  interest  of  its  people,  Inasmuch  ai 
the  state  has  here  cbosen  to  allow  the  peopk 
within  ber  borders  to  take  game,  to  dispose  of 
It,  and  tbuB  cause  it  to  become  an  object  of 
Mate  commerce,  al  a  resulting  necessity  such 
181  U.S.  U.  8.,  Book  40.  I 


properly  bas  become  the  subject  of  Interstate 
commerce,  hence  controlled  by  tbe  provisions 

Of  U.  S.  Const,  art.  1,§8.  But  tbceTrorawbich 
this  argumtnl  involves  are  manifest.  It  'pn- 
supposes  tbal  where  the  killing  of  esme  and 
lu  sale  wllhlD  the  stale  are  allowed.  It 
thereby  becomes  commerce  in  the  legal  mean- 
ing of  that  word.  In  view  of  tbe  authority 
of  tbe  stale  to  affix  conditions  to  the  killing 
and  sale  of  game,  predicated  as  ia  this  power 
on  the  peculiar  nature  of  such  property 
and  its  common  ownership  by  all  tbe  cilizens 
of  the  stale,  it  may  well  !»  doubled  whether 
conmlerce  Is  created  by  an  authority  given  by 
a  state  to  reduce  game  wilbln  Its  tMrders  to 
possession,  providni  such  game  be  not  taken, 
when  killed,  without  the  Jurisdiction  of  the 
Btste.  The  common  ownersbip  Imports  the 
right  lo  keep  the  property,  if  the  sovereign  so 
obeoses,  always  within  its  Jurisdiction  for 
every  purpose.  The  qualiflcatlon  which  fM- 
bids  its  removal  from  the  slate  necessarily 
entered  into  and  formed  part  of  every  transac- 
tion on  the  subject,  and  deprived  tbe  mere  sale 
or  excbange  of  these  articlea  of  that  element 
of  freedom  of  contract  and  of  full  ownership 
wbicb  is  an  essential  attribute  of  commerce. 
PassLDg,  however,  as  we  do,  tbe  decision  ot 
this  question,  and  granting  tbat  the  dealing  in 
game  killed  within  tbe  slate,  under  tbe  pro- 
vision in  question,  created  iulernal  state  com- 
merce, it  does  not  follow  that  such  internal 
commerce  became  necessarily  llie  subject  mat- 
ter of  inlerstate  commerce,  and  therefore  under 
the  *conlrnl.or  ttic  Constitution  of  the  [«13t 
United  Slates.  Tbe  distinction  between  inlec- 
nal  and  exlemst  commerce  and  interstate 
commerce  is  marked,  and  has  always  been 
recognized  by  Ibis  court.  In  Oibbont  v.  Ogiien, 
22  U.  8.  9  Wht-at.  194  [6:69],  Mr.  Chiff 
JuiUee  Maisbnll  said  : 

"It  Is  not  intended  lo  say  tbat  these  word* 
comprehend  that  commerce  which  Is  com- 
pletely inlernai,  which  is  carried  on  between 
man  and  man  in  a  slate,  or  Ixtween  different 
pans  of  Ibe  same  slate,  and  which  does  not 
extend  to  or  affect  other  states.  Such  a  power 
would  be  inconvenient  and  Is  certainly  un- 
necessary. Comprehensive  as  the  word 
'among  is.  It  may  verv  properly  be  restricted 
lo  that  commerce  which  concerns  more  slate* 
than  one.  The  phrase  Is  not  one  which  would 
probably  have  been  selected  lo  indicate  the 
completely  interior  IralTic  of  a  state,  because 
it  is  not  an  apt  plir^ise  for  tbat  purpose  \  and 
tbe  enumeration  of  the  particular  classes  of 
commerce  lo  which  the  power  was  lobe  ex- 
tended would  not  have  been  made,  had  tbe 
Intention  been  to  exieod  the  power  to  every 
description.  The  enumeialiun  presupposes 
Bomeihlng  not  enumerated  ;  and  that  some- 
thing, if  we  regard  the  language  or  tbesuljject 
of  the  sentence,  must  be  tbe  exclusively  Inler- 
nai commerce  of  a  stale.  The  genius  and 
character  of  the  whole  government  seem  to  be 
that  its  action  is  to  be  applied  lo  all  the  exter- 
nal concerns  of  tbe  nation,  and  to  those 
Internal  concerns  wbich  affect  the  slatea  gener- 
ally, but  not  to  Ihose  wbich  are  compjelely 
within  a  particular  state,  which  do  not  affect 
other  states,  and  with  which  U  is  not  necenary 
lo  interfere,  for  the  purpose  of  executing  some 
of  the  general  powers  of  tbe  government. 
7t7 
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Tbe  completely  tDterosI  _ 

tbeti,  may  be  coniidered  as  reserved  for  tbe 

■late  itKlf." 

Bo,  BgHlD.  Id  T^  DotmsI  Bali  v.  UniUd 
Statu,  77  V.  H.  10  Wall.  OU  [10:  1001].  this 
court,  (pekUng  Uirougb  Mr.  Jtutiet  Field, 
■aid: 

"There  U  uodoubtsdly  an  latem&l  eoni- 
merce  which  Is  subject  to  the  control  of  the 
states.  The  power  delegated  to  Coogresa  is 
limited  to  commerce  'amoag  (be  several  stales,' 
with  forelgnoMlonB.Bnd  with  the  Icdian  tribes. 
532]  This  *lImitalfoD  necesBarlly  excludes 
from  Federal  control  all  commerce  not  thus 
designated,  sod  of  course  thai  commerce 
which  is  carried  on  entirely  wilbln  the  limits 
of  a  state  and  does  not  eilend  to  or  affect 


The  (act  that  iolernal  commerce  may  be  dis- 
tinct from  inlerslate  commerce  deslroys  [be 
whole  theory  upou  which  the  argument  of  tlie 
plaintiff  In  error  proceeds.  The  power  of  the 
state  to  control  ue  killing  of  and  ownership 
in  game  being  admitted,  the  commerce  In 
game,  which  tbe  slate  law  permlited  was 
oecessarily  only  internal  commerce  since  tbe 
restriction  that  it  should  not  become  the  sub- 
ject of  external  commerce  went  along  with 
the  grant  and  woa  a  part  of  it.  All  ownership 
in  game  killed  within  the  atsle  came  under 
tbis  condition,  which  the  slate  had  tbe  lawful 
authority  to  impose,  and  no  contracts  made  in 
relation  to  such  property  were  exempt  from 
the  law  of  the  state  consenting  that  such  con- 
tracts be  made,  provided  only  they  were  con- 
fined to  intern^  and  did  not  extend  to  external 
commerce. 

Tbe  case  In  this  respect  is  Identical  with 
Xida  V.  PeaTMon,  138  V.  B.  1  [32:  846],  2 
Inters.  Com.  Rep.  283.  Tbe  facts  there 
sidered  were  briefly  as  follows;  The  stat 
Iowa  permitted  Ibe  distillation  of  intoxicating 
liquors  for  "mecbanlcal.  medicinal,  culinary, 
and  sacramental  purposes."  The  right  was 
asserted  to  send  out  of  ibe  state  lnt/)xrcniing 
liquors  made  therein  on  Ibe  grouad  that,  when 
manufactured  in  the  stale,  lucb  liquors  be- 
came tbe  subject  of  interstate  commerce,  and 
were  Ibus  protected  by  tbe  Constitation  of  tbe 
United  Statoa;  but  llila  court,  through  Mr. 
Juttict  Lamar,  pointed  out  the  vice  in  the  rea- 
soning, which  consisted  In  presupposing  that 
the  slate  had  authorized  tbe  manufacture  of 
tntoilcanls,  thereby  overlooking  the  eicep- 
tioual  purpose  for  which  alone  such  manufac- 
ture was  permitted.  So  here  the  argument  of 
the  plaintiti  In  error  BubslaDlially  asserts  that 
tbe  slate  statute  gives  an  unqualified  right  to 
kill  game,  when  in  fact  It  Is  only  given  upon 
the  condition  that  the  game  killed  be 
IraoBportcd  tieyond  tbe  stale  Ilralis.  It  _. 
upou  this  power  of  the  stnte  to  qualify  and  re- 
strict the  ownership- in  game  killed  within  iu 
limllH  that  tbe  court  below  restedlls  conclusion, 
R33]aod  similar  views  *bave  been  expressed 
by  the  courta  of  last  resort  of  several  of  tbe 
sutes.  In  Blatt  v.  Rodman,  08  HInn.  893,  the 
supreme  court  of  Hinnesots  said: 

"Tbe  preservation  of  such  animals  ai 
adapted  to  consumption  as  food  or  to  any  Other 
naeful  purpoee,  Is  a  matter  of  public  Interest, 
and  it  Is  within  the  police  power  of  tbe  state, 
aa  Uie  repraMDlatln  of  tiw  people  In  UmIt 


united  sovereignty,  to  make  such  laws  aa  wlD 
best  preserve  such  game,  and  secure  its  bene- 
flclal  use  In  (he  future  to  tbe  citizens,  and  to 
that  end  It  may  adopt  any  reasonable  regula- 
tions, not  only  as  to  time  and  manner  in  which 
such  ^me  may  be  taken  and  killed,  but  also 
imposing  llmilationa  upon  the  right  of  prop- 
erty in  such  game  after  it  baa  been  reduced  to 
session.  Buch  limitations  deprive  no  per- 
of  his  property,  because  he  who  takes  or 
kills  gaqie  baa  no  previous  right  to  property 
in  it,  and  when  be  acquires  such  right  by  re- 
ducing It  to  possession  he  does  so  subject  to 
such  conditions  and  llmilations  as  the  l^sla- 
seen  fit  to  Impose."  See  also  Btata  v. 
Northern  P.  Krp.  Co.  S8  Minn.  403. 

8o  also  in  Magner  v.  iVopb,97  III.  820.  the 
supreme  court  of  Illinois  said ; 

"Bo  far  as  we  are  aware.  It  has. never  been 
judicially  denied  that  the  government  under 
ila  police  powera  may  make  regulations  for 
tbe  prencrvallon  of  giime  and  flsh,  restricting 
Ibelr  taking  and  molestation  to  certain  seaeOD* 
of  the  year,  although  laws  to  this  effect.  It  ia 
believed,  have  been  in  force  in  many  of  tho 
older  stales  since  the  organization  of  ibe  Fed- 
eral government.  .  .  .  The  ownership  tw- 
ing  in  the  people  of  tbe  state,  the  repository 
of  the  sovereign  aulbnrity.  and  no  individual 
having  any  property  rights  to  be  affected.  It 
necessarily  results  that  the  legislature,  ai  tbe 
representnlive  of  the  people  of  the  alale.  may 
withhold  or  grant  to  individuals  tbe  right  to 
hunt  and  kill  game  or  qualify  or  restrict,  aa  in 
tbe  opinions  of  Its  members  will  best  subserve 
tbe  public  welfare.  Stated  in  other  language, 
to  hunt  and  kill  game  Is  a  boon  or  privUeKe, 
granted  either  expressly  or  impliedly  by  Uie 
sovereign  authorlty,not  a  right  inherent  In  each 
individual,  and  consequently  nothing  Is  taken 
away  from  the  individual  when  *he  is  de-[534 
nied  the  privilege  at  stated  seasons  of  hunting 
and  kllllne  game.  It  is  perhaps  accurate  to 
say  that  the  ownership  of  the  sovereign  au- 
thority Is  In  trust  (or  all  the  people  of  the 
slate,  and  hence  by  implication  it  la  the  duty 
of  tbe  legislature  to  enact  such  laws  aa  will 
best  preserve  tbe  subject  of  the  trust  and  se- 
cure Its  beneficial  use  In  the  future  to  tbe 
people  of  the  state.  But  in  any  view,  the 
question  of  individual  enjoyment  is  one  of 
public  policy  and  not  of  privaie  right." 

See  also  £epart«  Maier,  lOSCal.  47S:  Organ 
T.  Stale,  56  Ark.  270.  It  Is  indeed  true  that 
in  State  v.  Saundert.  19  Ean.  127,  27  Am. 
Rep.  98,  and  Territory  v.  Etant,  2  Idaho,  6»4, 
7  L.  R.  A.  288.  it  was  held  that  a  slate  law 
prohibiting  the  shipment  outside  of  tbe  stata 
of  game  killed  therein  violated  the  interstate 
commerce  clause  of  the  Conslitution  of  the 
United  States,  but  the  reasoning  which  con- 
trolled the  decision  of  these  cases  Is.  we  think, 
inconclusive,  from  the  fact  that  it  did  uot  con- 
sider the  fundamental  distinction  between  llM 
qualified  ownership  In  game  and  the  perfect 
nature  of  ownership  In  other  property,  and 
thus  overiouked  the  aulhorily  of  Ibe  state  over 


tlona  deemed  neceasary  for  the  public  Inter- 
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AtM»  from  (be  knthorlly  of  the  aUte,  de- 
rived from  tbe  common  ownenblp  of  game 
and  tbe  trust  for  tbe  benefit  of  Ita  people 
which  tbe  atate  exercises  In  relation  thereto, 
there  is  another  view  of  the  power  of  the  state 
in  reEBTd  to  the  proptrtj  in  game,  which  is 
equnllf  coQclusiTu.  The  right  to  prescTve 
gHwe  flowB  from  the  undoubted  eztsteoce  iu 
the  slate  of  a  police  power  to  that  end,  wblch 
Bay  be  none  tbe  less  efflclently  called  into 
play  because  hj  doing  so  Interstate  commerce 
mar  be  remotely  and  indirectly  affected. 
Kidd  y.  Ptarxm,  128  U.  B.  1  [82:  S46].  3 
Inten.  Com.  Rep.  882;  SaU  t.  De  Oair,  85  IT. 
8.  48S  [M:  647];  Sherlock  y.  AlUng.  98  U.  B. 
W,  108  [23;  81B,  820];  Qibboni  y.  Ogdeit.  22  U. 
8.  9  WheaL  164  [8:  89].  Indeed,  the  source 
of  the  police  power  as  to  game  birds  (like 
those  covered  by  the  statute  here  called  in 
question)  flows  from  the  duty  of  tbe  state  to 
preserye  for  its  people  a  valuable  food  supptj. 
Thelpiv.  Boftg.  60  a.  Y.  10,  19  Am.  Rep.  140; 
fiSS]  En  parts  "Mater,  uii  rupra;  Magntr  v. 
People,  vditupra,  and  cases  there  cited.  The 
eiercdse  by  the  state  of  such  power  therefore 
comes  directly  within  Ihe  principle  of  Pluti^ 
T.  Mauaehvietu.  156  U.  H.  481.  478  [89:  228, 
227],  Tbe  power  of  a  state  to  protect  by  ade 
quale  police  regulation  lis  people  against  the 
adulteration  of  articles  of  food  (which  was  in 
that  ease  mnintalDed),  although  in  doing  so 
commerce  might  be  remotely  affected,  necea- 
■arlly  carries  with  It  the  eilsience  of  a  like 
power  lo  preaerve  a  food  supply  which  be- 
kmes  in  common  to  all  the  people  of  the  state, 
which  c«a  only  become  tbe  auliject  of  owner- 
■hip  in  a  quallfled  way,  and  which  can  never 
Im  the  object  of  commerce  eicept  with  tbe 
consent  of  the  state  and  subjict  to  the  coodi- 
doDS  which  it  may  deem  beat  to  impose  for 
the  public  gooil. 

Judgment  ajgimed. 

Mr.  Juttiu  Brewer  and  Mr.  JutUea  Peck- 
h»m,  not  baving  beard  the  argument,  took 
no  part  In  the  d^ialon  of  thia  cauta 

Mr.  JuilUe  Field  dissenting: 

1  am  unable  to  agree  with  the  majority  of 
my  associAtes  In  the  affirmance  of  the  judg- 
ment of  the  supreme  court  of  errors  of  Con- 
necticut in  this  case,  and  I  will  stale  briefly 
tbe  grounds  of  my  disagreement. 

Bectlon  26(6  of  the  statutes  of  Connecticut, 
contained  in  the  Revision  of  18S8,  enacts  that 

o  person  sbBJI,  at  soy  time,  kill  any  wood- 


stance  that  tbe  reception  by  any  peraon  within 
the  stale  of  uny  such  bird  or  birds  for  ship 
ment  to  a  point  without  the  state  shall  b«  prima 
facie  evidence  that  the  bird  Or  birds  were 
killed  within  the  slate  for  the  purpose  of 
carrying  the  same  beyond  Its  limits." 

Section  2680  of  the  statutes  provides  that 
every  person  who  shall  kill,  destroy,  or  at- 
tempt to  liill,  any  woodcock,  quail,  ruffled 
grouse,  called  partridge,  or  gray  squirrel,  be- 
tween the  flrat  day  of  January  and  the  first 
Ul  U.  8. 
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day  of  October,  shall  be  lined  In  a  ai 
ceeding  $2S. 

The  present  proceeding  was  commenced  brr 
an  Information  'presented  by  the  assist-[Sll0 
antdistrictatlorney  of  the  city  of  New  London. 
Connecticut,  against  the  defendant,  Edgar  H. 
Oeer,  in  the  p<Mlce  court  of  that  city,  charging 
that  he  did.  on  tbe  IBth  of  October.  1889,  un- 
lawfully receive  and  have  in  bis  posseasioa 
certain  woodcock,  ruffled  grouse,  and  quail, 
killed  within  the  stale  after  the  1st  day  of 
October,  1389,  with  the  wrongful  and  unlaw- 
ful Intention  lo  procure  their  transportation 
without  tbe  limits  of  tbe  state. 

Upon  the  information  the  Judge  of  tbe  police 
court  issued  lo  the  sheriO  of  the  county  and 
to  his  deputies,  a  warrant  for  the  arrest  of  the 
defendant  and  to  have  him  before  that  court 
to  answer  the  compIainL  The  defendant  be- 
ing brought  before  tbe  court  pleaded  lo  the 
comptalnL  thiit  he  was  not  g^ullty.  but,  as  It  Is 
alleged,  the  court,  having  inquired  Into  the 
matter,  adjudged  him  to  oe  guilty,  and  that 
ha  pay  a  flne  of  a  speciQed  amount,  together 
with  the  costs  of  the  prosecution,  and  stand 
commitied  until  the  judgment  be  complied 
with.  From  that  decision  the  accused  ap- 
pealed to  the  neit  Hesaion  of  the  criminal  court 
of  common  pleas  to  be  held  for  New  London 
county,  on  tbe  second  Tuesday  of  December, 
1889.  &.t  that  court  «nd  term  he  appeared 
and  demurred  to  the  complaint  on  the  ground, 
first,  that  the  matlprs  contained  therein  did 
not  constitute  an  offense;  second,  on  the  ground 
that  it  did  notallege  that  the  birds  were  killed 
for  the  purpose  of  being  conveyed  beyond  the 
llmllB  of  the  state;  third,  on  the  ground  that 
g  2^40  of  the  Oeneral  Statutes  of  Connecticut, 
under  which  the  complaint  waa  brought,  was 
void  and  uuconstltutloaal  so  tar  as  it  coukl 
be  construed  to  forbid  tbe  transportation  of 
Ihe  birds  killed  from  the  state,  or  having  pos- 
session of  them  with  intent  to  procure  their 
transportation  to  another  state,  averring  that 
the  birds  had  been  sold  to  parties  in  such  other 
state,  and  had  begun  to  move  aa  an  article  of 
interstate  commerce;  fourth,  on  tbe  ground 
that  It  appeared  in  the  complaint  that  tbe  de- 
fendnnt  waa  not  guilty  under  the  section  if 
the  birds  were  bought  by  him  in  the  markets 
of  the  state  as  merchandise,  and  had  begun  lo 
move  to  another  state  as  an  articleof  Interstate 
commerce,  tuch  facta  being  averred  in  the 
complaint  to  exist. 

*Tbe  criminal  court  of  common  plesa  [937 
overruled  the  demurrer,  and  found  that  the 
complaint  wassufflclent,  and  the  accused  hav- 
ing declined  to  answer  over,  it  was  held  that  be 
waa  guilty  of  the  offense  charged,  and  he  waa 
accordingly  sentenced  to  pay  a  floe  of  $2S  and 
the  costs  of  tbe  prosecution,  and  to  stand  com- 
mitted until  Ihe  judgment  was  complied  with. 
The  defendant  thereupon  appealed  from  llM 
judgment  rendered  by  the  criminal  court  of 
common  pleas  to  the  supreme  court  of  errors 
of  ihe  stat«  tor  tbe  second  judicial  district,  to 
be  held  at  Norwich  on  the  last  Tuesday  of 
Hay.  1891.  On  that  day  the  supreme  court 
of  errors  found  that  there  was  no  error  appar- 
ent in  the  judgment  of  the  criminal  court  of 
common  pleas,  and  accordingly  affirmed  It. 
An  appeal  was  then  taken  from  tbe  decision 
of  the  rapreme  ooDrt  <rf  MKm,to  (fao  6upr 
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lat.  Id  refusltig  to  hold  that  10  mach  of 
(t  3fi46  of  the  Oeneiml  Btmtuta,  under  which 
the  complalDt  wm  brougbt,  u  might  be  con- 
■trued  to  forhld  the  IraDBportfttioD  from  the 
■tale  of  UiB  birds  described,  lawfully  killed 
and  permllled  by  the  laws  of  Ibe  state  to  be- 
come tbe  subject  of  traffic  and  commerce,  was 
UDCODStliutioiial  and  void. 

id.  In  refusing  to  hold  that  ao  much  of  tbe 
eectioQ  as  might  be  conitrued  to  forbid  the 
reeeiTlng  aoa  hsTlngln  possession,  with  io- 
tent  to  procure  the  transportatioD  thereof  to 
another  slate,  the  birds  described,  lawfully- 
killed,  and  permitted  br  ibe  laws  of  the  state 
to  become  the  subject  of  traffic  and  comnjeice, 
was  unconstil  11  lions  1  and  void. 

8d.  In  holding  that  the  defendant  was  gnllty 
of  an  olTeDse  under  the  section  If  the  birds 
were  lawfully  kilted  In  the  slate,  and  were 
bought  by  the  derendantln  tbe  market  of  the 
■tale  as  merchandise,  and  bad  begun  to  ii)OTe 
■a  an  article  of  inierstate  commerce. 

And  this  court,  QOtwiihstaDding  the  errors 
U^gned,  sfflrma  the  Judgment  of  the  supreme 
court  of  errors  of  Connecticut. 

The  record  sent  to  it  from  tbe  supreme  court 
of  errors  of  tbe  state  preaents  the  questions, 
038]  Buppoaed  to  tw  Inf  olved,  In  *a  very  coo- 
fused  and  indistinct  manner.  Disentail  (ill  Dg; 
them  from  the  mass  of  words  used.  It  appears 
that  (he  aupremecouriof  erron  held  that  it  was 
Ml  offense  against  tbe  siatute,  upon  which  tbe 
Informalion  was  Sled  io  the  police  court  of 
New  London,  for  tbe  accused  to  have  In  bis 
possession  any  of  the  birds  raeniioned  killed 
In  the  state  within  the  period  desif^nated,  for 
the  purpose  of  transporting  them  wittiout  tbe 
Mate,  and  that  ll  was  Lo  be  inferred,  under 
the  law,  that  the  birds  were  killed  witbln  the 
state  for  that  purpose.  But  If  that  constitutes 
the  offense  at  which  tbe  statute  aimed,  the  in- 
formation Is  defective  in  nol  alleging  that  the 
birds  were  killed  for  the  purpose  stated,  that 
Is.  of  coDTeviot;  tbem  beyond  the  limits  of 
the  atate,  and  thus  that  they  were  unlawfully 
killed. 

Tbe  transportation  of  birds  descrilted  to  an- 
other atate.  which  were  lawfully  kilted,  does 
not  constiiuie  an  offense  under  the  Btaluie, 
The  Irsntportatlon  against  which  the  atatute 
was  levied  was  that  of  birds  ttnlaafiiUn  klWed; 
the  evident  object  of  ibe  law  being  lo  prevent 
birds  unlawfully  killed  from  being  traoaporled 
to  the  markets  of  aootber  state.  Tbe  taw  was 
directed  apninst  Ihe  kllliag  of  the  birds  within 
cerlaio  designated  montbs  of  the  year;  and.  In 
furtherance  of  that  law,  the  transportation  of 
them  to  anolher  state  was  declared  to  tie  un- 
lawful, Tbe  supreme  court  of  errors  held 
that  it  was  not  unconstitutional  for  Ihe  slate 
lo  enact  that  birils  might  be  killed  and  sold  or 
held  for  domestic  consumption  only;  and  that 
although  the  birds  became  a  lawful  subject  of 
properly  when  killed  within  the  state  for  the 
purpose  of  food,  that  It  was  competent  for 
the  atate  to  limit  tbelr  sale  for  thai  purpose  lo 
theneeds  of  domeslioconsumption.  And  this 
court,  in  affirming  the  Judgment  of  the  ea- 
preme  court  of  erron,  appean  to  immHIob  Uut 
800 
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doctrine;  bat  to  lu  aoundiMM  I  muot  jieU 
Hsent. 

When  any  aoimal,  whether  llvlDg  Id  Uw 
waters  of  tbe  stale  or  in  the  air  abora,  U  kw- 
fuUy  killed  for  the  purpose  of  food  or  other 
uaea  of  man,  it  becomea  aa  article  of  com- 
merce, and  lU  use  cannot  be  limited  to  the 
clliiens  of  one  state  to  the  excludoo  of  cllfiens 
of  another  stale.  Although  there  are  [S30 
declsratlona  of  tome  courts  that  Ihe  ■tale 
possesses  a  property  Id  Its  wild  gaoie.  and 
when  It  anthoriies  tbe  game  to  be  Killed  and 
•old  as  an  article  of  food  It  may  limit  the  sale 


\\j  for  domestic  conaumpUOD,  and  the 
supreme  court  of  errors  of  Connecltcut  In 
deciding  the  present  case  appears  to  have  held 
that  doctrine,  I  am  unable  to  assent  to  Its 
•oundness,  ahen  tha  ttale  ha*  nnw  Aod  Ou 
game  m  iU  jxnttmlon  or  undar  sit  wntroj  oriur, 
I  do  not  admit  that  Id  such  case  there  la  anj 
■peciflc  property  held  by  tbe  state  bj  which, 
In  the  exercise  of  its  rightful  autborUy,  It  can 
lawfully  limit  tbe  control  and  use  of  the  ani- 
mals killed  to  particular  dasaes  of  persona  or 
citiiens,  or  to  citizens  of  particular  places  or 
states.  But,  on  tbe  contrary,  I  hold  that 
where  animals  wiihin  a  state,  wlietlier  llvlDg 
in  its  waters  or  In  the  air  above,  are,  at  the 
lime,  beyond  Ibe  reacb  or  coninji  of  man,  so 
that  tbey  cannot  be  subjected  to  bis  use  or 
that  of  the  state  lo  any  respect,  they  are  not 
the  property  of  the  state  or  of  any  one  in  a 
proper  sense.  I  bold  that  until  they  are 
brought  into  snbjection  or  use  by  tbe  labor  or 
skill  of  man,  they  are  not  the  properly  of  an^ 
one.  and  that  Ihey  only  become  the  property 
of  man  according  to  the  extent  to  which  they 
are  subjected  bv  his  labor  or  skill  to  his  u^e 
and  benefit.  When  man  by  his  labor  or  sfclU 
brings  any  auch  animals  under  bis  control 
and  subject  to  bii  use.  be  acquires  to  that  ex- 
lent  a  right  of  property  in  tbem,  and  the 
owner^lp  of  others  in  Ibe  animals  Is  limited 
by  the  extent  and  right  thus  acquired.  This 
Is  a  generally  recognized  doctrine,  acknowl- 
edged by  all  stales  of  Cbrialendom.  It  is  the 
doctrine  of  law,  both  natural  and  positive. 
Tbe  Roman  law.  as  stated  Id  the  Digest,  died 
In  tbe  opinion  of  the  majority,  eipreasea  it  aa 
follows;  "That  which  belongs  to  nobody  la 
acquired  by  tbe  natural  law  by  the  penma 
who  fliat  possesses  It."  A  bird  may  fly  at 
such  height  as  to  be  beyond  the  reach  of  mail 
or  his  skill,  and  no  one  can  then  assert  uijr 
right  of  property  In  such  bird;  it  cannot  then 
be  said  to  belong  to  anyone.  But  when  from 
any  cause  tbe  bird  is  brought  wiibln  the  reach 
and  control  or  use  of  man.  It  becomes  at  that 
instant  his  property,  and  mar  be  an  artlde  of 
commerce  oetween  him  ana  dtliens  of  the 
same  or  of  other  elates. 

•In  an  opinion  written  by  me  soroeyearsfJMO 
since  I  bad  occasion  lo  speak  of  this  rule  of 
law.  I  there  said  that  it  was  a  general  prin- 
ciple of  law,  both  natural  and  poslUve,  thai 
where  a  subject,  animate  or  inaolmate,  which 
otherwise  could  not  be  brought  under  the 
control  or  use  of  man,  is  reduced  to  aocb  cmi- 
use  by  bis  Indivldnat  labor  or  skill,  a 
-  '  'I  Is  acquired.  The  wild 
igs  lo  no  one,  but  wlien 
}  tbe  earth  and  takea  it 
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nduced  It  to  hli  Gontrol  by  hia  own  Ubor,  and 
the  law  of  oatare  and  Iba  law  of  aocteiy 
recognice  Mb  esctualve  riehitolt.  Tbe  pearl 
at  the  boltom  of  tbe  sea  belooga  to  noone,  but 
the  diver  vbo  eniera  Ibe  water  and  biiogs  R 
to  light  hai  propertj  Id  lbs  sem.  He  haa  bj 
bU  owD  labor  reduced  it  to  poBseulon,  and  in 
■II  communtlles  aod  bj  all  law  his  right  to  It 
la  recogolied.  80  the  trapper  ou  the  plain* 
aod  tbe  buQter  Id  tbe  □ortb  have  a  properly 
Id  tbe  fnra  tbtn'  have  gathered,  though  the 
■dIhibIb  from  which  they  were  taken  ronnied 
M  large  and  belonged  lo  no  one.  They  have 
added  by  thvlr  labor  to  the  umb  of  man  an 
article  promDIIng  his  comfort  which,  wUhoiit 
that  labor,  would  have  bees  lost  to  him. 
They  have  a  right.  Ibcrerore,  to  the  furs,  and 
every  court  In  ChriKlcDdom  would  maintain 
It.  Bo  wbeo  -  - 
flfibfrom  tbe 
of  whicb  DO  ODC  Is  permltlol  to  despoil  hli 
gpnng  VaUes  WaiBr  Work*  T.  Sehoiaer.  110 
U.  8.  874  [aS:  183], 

In  StaU  V.  Snunderi,  IS  Ean.  127,  97  Am. 
Rep.  08,  the  defeDdant  waa  charged,  aa  the 
■gent  of  the  Adams  Expresa  Company,  with 
receiving  al  Columbus,  Eaosas,  "certain 
prairie  chickens,  wbich  bad  been  recently 
Killed  as  game,"and  shipping  tbem  to  tbedly 
Of  Chicago.  In  Ibe  state  of  Illinois.  The 
■tatule  under  wbtch  be  was  prnseculed  made 
It  unlawful  for  any  person  to  transport  or  to 
ahlp-any  aDimala  or  birds  mentioned,  among 
which  were  prairie  chickens,  out  ot  the  state 
of  Kansas,  and  subjected  him  on  coovictlon 
thereof  to  a  fine  of  not  less  than  ten  nor  more 
tbao  fifty  dollars.  The  defendant  admitied 
the  facts  as  alleged,  but  contended  that  such 
neii  constltuled  no  offense,  claiming  that  the 
041]stalule  of  thestale  'under  wblcu  the  pro- 
ceedlnge  against  him  were  commenced  was  un- 
OonBtilutloQa]  and  void.  The  district  court 
held  the  statute  valid,  and  touod  the  defend- 
ant guilty,  and  senteot^d  him  to  pay  a  floe  of 
910  and  costs  of  prosecution.  From  tbe  con- 
viction and  sentence  he  appeqjed  to  tbe 
supreme  court  ot  Kansas,  which  reversed  the 
Judgment  of  the  district  court,  holding  "(bat 
00  state  can  pasB  a  law  (whether  Congress  has 
already  acted  upon  the  subject  or  not)  which 
will  directly  Interfere  with  tbe  free  transpor- 
tation from  one  state  to  another,  or  through  a 
Mate,  of  anything  which  Is  or  may  be  a  sub- 
ject of  InierBiate  commerce;"  and  referred  to 
tbe  case  of  Wclton  v.  Miisouri,  91  U.  S.  275. 
MS  [28:817,  S50].  wtaeie  It  was  held  by  this 
court  that  "tbe  fact  that  Congress  has  not  seen 
flt  to  prescribe  any  speciflc  rules  to  govern  In- 
tenlate  commerce  does  not  affect  tbe  ques- 
tion; its  Inaction  on  this  subject,  when  coo- 
tfdered  with  reference  to  Its  legislation  with 
respect  to  lorelgn  commerce.  Is  equivalent  to 
■  declaration  Uiat  tnlerstale  commerce  shall 
be  free  and  unlrammeled." 

I  do  not  doubt  the  right  ot  the  Btale,  hy  Its 
legiolation.  to  proviilc  for  the  protection  of 
wild  game,  so  far  as  such  protcciloo  is  neces- 
sary for  their  preservation  or  lor  the  comfort, 
heuth.  or  security  ot  Its  citizens,  and  does  not 
contravene  the  power  of  Congress  in  the 
regulation  of  Interstate  commerce.  But  I  do 
deny  the  authority  of  the  state,  in  its  legisla- 
tion tor  the  protection  and  preservation  of 
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game,  to  Interfere  In  any  respect  with  the 
paramount  control  of  Congress  In  preBcrlUng 
the  terms  hy  which  Its  Iransportatloo  10 
another  state,  when  killed,  shall  be  restricted 
lo  such  conditions  as  the  slate  may  impose. 
Tbe  absolute  control  of  Congress  In  the  regu- 
lation ot  interstate  cominerce.  unimpeded  Dy 
any  slate  authority.  Is  of  much  greater  conse- 
quence than  any  regulation  [he  state  may  pre- 
scribe with  rrferenco  lo  the  place  where  Its 
wild  game,  when  killed,  may  be  consumed. 

When  property,  like  the  came  birds  in  llili 
case,  is  reduced  lo  possession  It  becomes  an 
article  of  commerce,  anil  may  bo  the  subject  ot 
sole  to  tbe  citizens  of  one  nlate  or  community, 
or  lo  the  citizens  ot  several.  The  decision  of 
the  court,  however,  would  limit  the  right  of 
sale  of  such  properly,  however  •valLiHblt-[fl43 
it  may  become,  and  whether  living  or  itilied, 
to  the  directions  of  tbe  stale  or  community  in 
which  tbe  property  Is  found,  and  would  con- 
vert it  from  the  freedom  of  use  whiirb  belongs 
to  property  in  general  to  tbe  tirailcil  use  ot 
the  persons  or  communities  where  found,  or 
lo  a  particular  class   to   which  only  property 

C«ef  sed  of  special  ingredients  or  qunlillcs  is 
lied.  I  do  not  think  ii  lies  within  tbe 
province  of  any  stale  III  conflne  the  e?:ci.'ilun> 
cles  of  any  articles  of  food  within  lis  borders 
to  lis  own  fortunate  inhabitanlH  lo  the  eicln- 
slon  of  others,  and  thai  it  ni:iy  lawfully  re- 
quire thnt  game  killed  within  tis  biirders  shall 
only  be  eaien  in  such  parts  of  the  country  as 
it  may  prescribe. 

By  the  Consliiution  of  Ibe  United  Suites  it 
bos  been  adjudged  that  commerte  between 
the  states  is  under  tbe  absolute  ri-gulation  of 
Congress,  and  that  whenever  an  article  ot 
property  begins  lo  move  from  one  state  to 
another,  commerce  between  the  Males  haa 
commenced,  and  that  wtlh  its  control  or  resu- 
Ulion  no  stale  can  Interfere.  Wr/t/>n  v.  iVw- 
louri.  91  U.  8,  275  [38:aiTl:  Hfodirmn  v. 
Wiekham,  93  U.  8.  258  f,i8;5i3]:  CTj/ /.unff  t. 
Frteman.  92  U.  a  375  [23:550]:  H'rtrd  t. 
Maryland.  79  U.  B.  12  Wall.  418  [20:449]; 
PhiMelphia  &  R.  H.  Co.  v.  Penntglsanit 
{••Stale  Tax  on  R-i-liias  Graiu  Heceiplt")  82 
U.  8.  15  Wall.  284  [21:104];  Sktrloek  v.  AUing. 
93  U.  8.  99  [38:819]. 

1  therefore  disseni  from  the  conclusion  of 
tbe  majority  of  my  associates  In  affirming  tbe 
judgment  of  the  supreme  court  ot  errors  of 
Connecticut. 

Mr.  JjuUet  Harlan  dissenting: 

Tbe  statutes  of  t^onnecticul  declare  that 
"  every  person  who  shall  buy,  sell,  expose  for 
sale,  or  have  in  bis  possession  tor  the  purpose, 
or  who  shall  hunt,  pursue,  kill,  destroy,  or  at- 
tempt to  kill  any  woodcock,  quail.  rulHed 
grouse,  called  narlrldge,  or  gray  squirrel  be- 
tween the  1st  day  of  January  and  the  lit  day 
of  October,  the  killing  or  having  In  posse*- 
slon  of  each  hiitl  or  squirrel  to  he  deemed  « 
separate  offense,  .  .  .  aball  be  fined  not 
more  than  $30."  They  also  provide  that  "no 
person  shall  at  any  time  kill  any  woodcock, 


, .  [64» 

ion ,  w  ith  intention  to  procure  tbe  Ironsponatlon 
beyond  said  limits,  snyauch  b^  killed  wlth- 
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In  tbi*  state.  The  reception  by  anj  periKiii 
within  thU  tiRte  of  any  aucb  bird  or  birds  for 
■hlpment  to  a  polot  wilbout  tbe  stala  sbsU  be 
prima  facie  evidence  that  said  bird  or  birds 
were  killed  wltbio  the  state  for  the  purpose  of 
carrying  the  saine  beyond  lis  limits." 

The  plaiDtiS  Id  error  waa  not  charged  with 
having  la  hU  posaessloD  game  that  ^d  been 
killed  "  for  the  pnrpoae  orconreriiig  the  same 
beyond  tbe  llmluot  the  state."  It  is  admitted 
that  the  game  in  question  was  lawfully  killed, 
that  is,  was  hilled  during  what  is  called  the 
"  open  leasoD."  But  the  charge  wai  that  the 
defendant  unlawfully  received  and  had  io  his 
poBReselon,  with  tbe  wroni;ful  and  unlawful 
Intent  to  procure  the  tranaportalion  of  tbe 
anme  beyond  Ihe  limits  of  tlie  state,  certain 
woodcock,  rufSed  grouse,  and  quail  killed 
within  the  Btate  afier  the  1st  day  of  October. 

I  do  not  question  the  power  of  the  >tate  to 
prescribe  a  period  during  whtcb  wild  gnme 
within  its  limits  may  not  be  lawfully  killed. 
Tbe  state,  at  we  have  seen,  does  not  prohibit 
tbe  killing  of  name  altogether,  hut  permits 
bunting  and  killing  of  woodcock,  quail,  ruf- 
fled grouse,  and  gray  squirrels  between  the 
1st  day  of  October  and  the  1st  day  of  Janu- 
ary. The  game  in  question  having  been  law- 
fully killed.  Ihe  pemon  who  killed  it  and  took 
It  into  bis  poHseFslon  became  the  rightful  owner 
thereof.  This,  I  take  it.  will  not  bequeatloned. 
As  such  owner  be  could  dispose  of  it  by  gift 
or  sale,  at  his  dlM-retion.  Bo  long  as  it  wai  fll 
for  use  as  fiHid.  ihe  state  could  not  inleifiTe 
with  his  dlcpositlon  of  ft,  any  more  than  it 
could  interfere  with  the  dlspoaliion  by  tbe 
owner  of  other  personal  property  that  was  not 
noxious  in  its  cbarscter.  To  bold  Ibal  tbe 
person  receiving  personal  property  from  the 
owner  may  not  receive  it  with  the  Intent  to 
send  It  out  of  the  slate  Is  to  recogntjc  an  arbi- 
trary power  In  tbe  government  which  is  incon- 
sistent with  tbe  liberiy  belonging  to  every 
man,  as  well  as  with  the  rigbis  which  inhere 
in  the  ownership  of  propiriy.  Sucb  a  hold- 
ing would  also  be  lnc(iii>.lslent  with  the  free- 
dom of  interstate  commt-rce  which  ban  been 
eflabllsbed  by  tbe  Conslimtion  of  the  United 
544]Ststes.  If  tbe  'majoritvbad  not  held  dir 
frreoiiy  in  the  present  case,  Inbould  bave  suld 
that  discussion  was  uunireH^^ary  to  show  Ihe 
soundness  of  the  pToposiiions  Just  stated.  But 
It  seems  that  If  thecitizcu.wbeiber  residing  in 
Connecticut  or  elsewhere,  finds  in  the  markets 
of  one  of  the  cities  or  towns  of  tbat  stale  game 
fit  for  food,  tbat  baa  been  lawfully  killed  and 
Is  lawfully  In  the  possession  of  the  keeper  of 
such  marliet,  he  may  without  becoming  a  crim- 
inal buy  Bucb  game  and  lake  it  Into  bis  posses- 
sion, provided  bU  intention  be  to  eat  it  or  to 
bave  It  eaten  in  Connecticut.  But  he  will  sub- 
^t  himself  to  a  fine,  as  well  as  to  imprisonment 
upon  bis  faillBg  to  pay  such  Qne,  If  be  buys 
and  lakes  possession  of  such  lawfully  killed 
game  with  Intent  to  send  it  to  a  friend  in  an 
adjoining  state, 

TbecourtcilesJfef^MMfvT.  1%vt'nta,94V." 


p^nfi'n^  oy Biers  In  tliesireamsof  tbatslMe,  the 
soil  under  which  was  owned  by  It.  But  I  cannot 
believe  that  It  would  hold  tbat  oysters  which 
bad  been  lawfully  taken  out  of  suoh  streams. 


and  whtcb  bad  been  lawfully  planted,  could  not 
be  purchased  in  Virginia  with  the  Intent  to  ship 
tliem  to  another  state.  This  court.  In  PUtmitf 
T.  MauacAutlU.  155  U.  B.  461  [3S:  328],  another 
of  Uiecasexclied  by  'be  majority,  sustained  aa 
valid  a  statute  of  Hassacliuseits.  enacted  to 

frevenl  deception  in  tbe  manufHciure  and  sal« 
I  tbat  state  of  Imitation  butler,  and  which 
probibiled  the  sale  of  oleomargarine.  artillciBllr 
colored  so  as  to  cause  it  (o  look  like  genuine 
yellow  butter.  But  I  cannot  suppose  thatthia 
court  will  ever  hold  tbat  a  Hale  could  make  it 
a  crime  to  purchase  with  tbe  Inlent  to  aend  It 
U}  anotlier  slate  oleomargarine  or  genuine  yel- 
low bniter  tbat  had  been  lawfully  manufao- 
tured  within  its  llmlls. 

Believing  ibat  the  statute  of  Connecticut,  in 
Its  application  to  the  present  case.  Is  not  con- 
sistent wlib  the  liberty  of  thecitlxea  or  with 
the  freedom  of  interstate  commerrr,  I  dissent 
from  the  opinion  and  judgment  of  the  court. 


ETTA  JAMES. 

(See  a.  C  Heporter'B  ed,  US-6:SJ 

Ciliienihip  of  eerporation, 

A  railroad  cnmimnr  incorporated  in  Hissourl,  but 
having'  piiri^hased  railroads  In  Arkansas,  does  not 
become  n  clMwa  of  tbe  slate  oT  Arkansas  so  as 
to  Rlve  Ihe  tTnltexl  Btatee  circuit  court  (c>r  tbe 
western  district  or  Arkaiisua  JurMloUon  of  an 
action  agaluat  it  brouRlit  by  a  citiaen  t>t  Ula- 
eourl,  the  Slate  of  Its  crealloD,  by  flllns  a  oertlfled 
oopr  ot  lis  anjclos  or  iDcorporatlon  witb  tbe 
secretarj  ot  siSLe  of  Arkanaas  natl  contlnutns  to 
operate  ltd  rnllroail  thrriush  Ibul  sul^.  under  lite 
ArknnSBS  law  ot  Mnrcb  13.  1683.  which  provhkl 
tbal  on  doinR  sold  thlnis  such  ratlroad  comianr 
sball  bei-omc  a  oorpo ration  ol  Arkansas. 
[Ho.  242.] 

BubmitUd  October  IS.  189B.     Deridtd  Marth  X. 
1806. 

ON  A  CERTIFICATE  from  Iha  United 
States  Circuit  Court  of  Appeals  tor  tba 
Eighth  Circuit  certifying  certain  questions  to 
be  answered  In  an  action  brought  by  Etta 
James  apainat  tbe  St.  Louis  &,  San  Francisco 
Railway  Company  to  recover  for  tbe  deatb  <rf 


Statement  bv  Mr.  Jvttkt  Shira*  t 
On  December  24,  1892,  Etta  Jamea,  defend- 
ant in  error,  brought  this  action  in  the  circuit 
caurifutthewesIero*diBtrictofA  rkan  saa  [S46 
Bgalnel  tbe  St.  Louis  &  San  Pranciaco  Rail- 
way Company,  plalnlUI  In  error,  for  negji- 
geoce   in    maintaining   a   switch    target  at 


NOTX  —A»  to  tuiritilMim  nf  UMtid  SUlta  cIrmiS 
court  depending  an  portM  and  fEvfdena,  see  note 
to  Eraoiy  v.  Greenough,  1:  <U0. 

As  Id  colonMt  coneeinneei  lo  «naM<  su(t  to  M 
brouoht;  rruiilDB  of  tTantfat:  lehm  no  oJtfeetton,-  emh 
paru;r«(dcne<(iraMl0nor,— eeeno ""         " — 
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Honett,  In  Birrj  coudIj,  Id  the  (tftie  of  Uia- 
tourl.  so  Dear  lU  tncki  Uiat  ber  hiubwad  wM 
■truck  and  killed  bj  It  on  July  B,  1889,  «h11« 
employed  u  a  flramui  on  one  of  the  com- 

GBj'u  eagloes.  Her  husband  reaided  at 
ooett  and  died  latMtate.  Tbe  defendant  In 
-error  waa  ibe  widow  and  «ole  beir  at  law  of 
ber  husbaiid.  and  no  admiDUtrator  of  bU 
eetate  waa  appointed  In  ArkaDaaa.  Bhe  re 
covered  a  Judgment  of  $JJ,O00, 

Etta  James,  the  defendant  In  error,  resided 
at  Moneti,  and  waa  a  citizen  of  tbe  stale  of 
Mleaourl.  Mooett  Is  a  station  In  Hinourl,  on 
tbe  railroad  of  Ibe  plaintiff  In  error,  about  SO 
miles  fTom  tbe  soulbem  border  of  that 
■taU. 

Tbe  St.  Louts  ft  San  FraDCisco  Railway 
Company  waa  omoized  and  Incorporated 
under  tbe  laws  of  the  stale  of  .Missouri  (n 
1876,  and  eoon  thereafter  became  the  owner 
of  anil  has  ever  since  owned  and  opernted  a 
railroad  in  that  state  eitendlng  from  Mouett 
•oulherly  to  tbe  southern  border  of  the  stale 
of  MJsBOuri. 

Seclioi]  11  of  article  13  of  tbe  Conitltntion 
of  tbe  state  of  Arkansas,  wbicb  was  adopted 
In  1874,  provides  that: 

"Foreign  corporations  may  be  authorized  to 
do  bnainess  in  this  state  under  such  limitations 
and  restriciions  as  may  be  prescribed  by  law: 
Prwidfd.  Thai  no  such  corporation  shall  do 
any  business  in  this  state,  except  while  II 
mainlains  therein  one  or  more  known  places 
of  business  and  an  authorlied  agent  or  agenU 
in  the  same  upon  whom  proceai  may  be 
served;  and.  as  to  contracts  made  or  business 
done  in  this  slate,  tbey  shall  be  subject  lo  Ihe 
same  regulations.  limltaiioDS,  and  liabilities 
as  like  corporations  of  this  state,  and  shall 
eiercise  no  otlier  or  greater  powers,  privileges, 
or  franchises  than  may  be  exercised  by  like 
corporations  of  this  state,  nor  shall  they  have 
power  to  condemn  Of  appropriate  private 
property." 

Section  1  of  article  IT  of  that  Oonstltntlon 
provides  that; 

"All  railroads,  canals,  and  turnpikes  sball 
be  public  highways,  and  all  railroads  and  canal 
S47]  companies  shall  be  common 'carriers. 
Any  assncinllon  or  corporation  org^uiized  for 
tbe  purpose  Bhall  have  tbe  right  to  construct 
and  operate  a  railroad  between  any  points 
wilbln  this  slate,  and  lo  connect  at  the  state 
line  with  railroad*  of  other  states.  Everv 
railroad  company  shall  have  the  right  with 
Its  road  lo  intersect,  connect  with,  or  cross 
any  other  road,  and  sball  receive  and  trans^ 
port  each  other's  passengers,  tonnaice,  and 
cars  loaded  or  empty,  without  delay  or  dii- 
crimtnation." 

Section  8  of  an  act  passed  by  tbe  general 
lasembly  of  (be  state  of  Arkansas,  entitled 
"An  Acl  fn  Relation  to  Certain  Railroads," 
approved  March  16,  1881  (Ark.  Laws  1881. 
p.  88),  provtiico: 

"That  every  railroad  corporation  incor- 
porated -  under  the  laws  of  tbts  state,  whose 
road  is  wholly  or  in  psrt  constructed  and 
operated,  Is  liereby  authorized  to  sell,  lease. 
or  otherwise  dispose  of  the  whole  or  any  pari 
of  Its  roadways  snd  rights  of  way,  with  the 
trancbiies  thereto  belonging,  snd  its  other 
property,  lo  any  connecting  railroad  com 
Kl  U.  S. 


pany,  or  to  any  railroad  corpoTaUou  now  m 
hereafter  organiied  under  the  laws  of  this  or 
any  other  slate,  upon  such  terms  and  am' 
ditions  as  may  be  agreed  upon  by  tbe  board 
of  illrectors  of  laid  corporations,  and  ralifled 
by  a  two-thirds  vole  of  the  Issued  capital 
slock  thereof,  and  to  receive  the  bonds  or 
stock  of  the  purchastog  corporation  In  whole 
or  In  part  payment  of  such  purchase,  and  tat- 
pnratinns  may  be  formed  for  Ibe  purpose  of 
purchasing  or  leasing  the  whole  or  any  part 
of  any  railroad,  and  sucb  purpose  or  object 
sbail  be  sialyl  In  articles  of  association,  wblcb 
shall  be  executed  and  Bled  in  the  oSce  of  the 
.  secretary  of  state,  Uie  same  to  be  as  near  as 
ma;  be  in  accordance  with  |  4918  of  Oantt'i 
Digest.  All  shares  of  stock  beued  in  payment 
of  such  purchase  shall  be  deemed  to  be  full- 
paid  shares,  and  the  number  and  amount  of 
share*  ao  to  be  issued  -shall  be  stated  in  the 
aforesaid  articles  of  association,  and  aaid 
articles  shall  beolherwlsealtered,  If  necessary, 
so  as  to  conform  to  the  facls." 
Section  0  of  tbe  same  act  provide*  that: 
"Any  railroad  company  incorporated  by  or 
under  the  lavs  of  any  other  stale,  and  bavinc  a 
line  of  railroad  buUt.  or  ■partly  built,  to  [648 
ornear  any  boundary  of  Ibis  Slate,  and  desiring 
to  continue  lis  line  of  railroad  Into  or  through 
Ibis  stale,  or  any  branch  thereof,  may,  for 
the  purpose  of  acquiring  Ihe  right  to  build 
It*  line  of  railroad,  lease  or  purchaae  tiie 
properiy  nghis,  privHegBS,  lands,  teneroeot*. 
immunities,  and  franchise*  of  any  railro^ 
company  organized  under  the  laws  of  this 
stale,  which  said  lease  or  purchase  shall  carry 
with  it  tbe  right  of  eminent  domain  held  and 
acquired  by  uid  compauv  at  tbe  time  of  leaaa 
or  sale,  and  thereafter  hold,  use,  mainlaiiL 
build,  construct,  own,  and  operate  the  said 
railroad  so  leased  or  purchased  as  fully  and 
to  tbe  same  extent  as  the  company  organized 
under  tbe  laws  of  ibis  slate  might  or.could 
have  done;  and  the  rights  and  powets  of  such 
company,  and  its  corporate  name,  may  be  beld 
and  used  by  sucb  foreign  railrosd  companlea 
as  will  best  subserve  Its  purpose,  anil  the 
building  of  said  line  of  railroad;  but  before 
any  sucb  lease  or  sale  shall  be  made  by  any 
company  organized  under  tbe  laws  of  this 
state,  two  third*  Id  amount  of  the  capita) 
stock  issued  shall,  at  a  meeting  of  tbe  stock- 
holders thereof,— of  which  slaty  days'  nr>ilc« 
shall  be  given  In  some  newspaper  published 
at  the  clly  of  Little  Rock,  and  in  such  other 
papers  published  elsewhere  as  the  president 
and  directors  of  aaid  company  tnay  direct, — 
conseol  thereto:  and  any  railroad  company 
organized  under  the  laws  of  any  state,  and 
baring  a  line  of  railroad  built,  or  partly  built, 
to  ativ  boundary  of  this  state,  and  desiring  to 
continue  its  line  of  road  or  any  branch 
thereof  into  or  through  this  state,  is  berebr 
authorized  and  empowered  so  to  do.  when  ft 
sball  have  acnuired  by  lease  or  purchase  tbe 
corporate  rights,  privileges,  and  franchises  of 
any  railroad  corporation  in  the  manner  herein 
provided,  formed  under  the  laws  of  this  state) 
and  such  railroad  company,  upon. flllngscer- 
tlGed  copy  of  its  articles  of  Incorporation,  or 
the  special  act  Incorporating  the  same,  shall 
have,  possess,  and  enjoy  all  tne  righta,  powers, 
privllc^gea,  trauoblaaa,  and  Immunltte*  belong- 
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Ing  to  railroad  corpontfona  formed  under  the 
geaeral  laws  ol  tble  stale,  which  are  not  ia 
conflict  with  the  Constitution  or  laws  of  thla 
■late:  but  uotbini; herein  contained  shall  inter- 
fere with  or  abridge  the  rlEbt  ot  any  railroad 
540}  corporation  acquired  under  '%  4942  of 
Gnnlt'i  Digest.  ...  Id  all  other  matters 
•aid  foreign  railroad  company  shall  be  subject 
to  all  tbe  provisions  of  all  acts  in  relatioD  to 
railroads,  the  liabilities  and  forfellures  thereby 
Imposed,  and  ma;  sue  and  be  sued  In  the  same 
manner  as  other  railroad  corporations,  and 
subject  to  the  same  service  of  process,  and 
ahaN  keep  an  oBlce  or  olflces  tn  said  state  aa 
required  b;  g  II  of  art.  12  of  the  Constitution 
of  Ibia  state,  and  an  agent  or  agents  upon 
whom  process  may  be  served,  with  the  like 
force  and  effect  aa  ia  provided  tor  tlie  aervice 
of  process  in  g  2  of  tbis  act." 

At  the  limeofibeaccideut  complained  of  tbe 
piaiQliff  In  error  owned  and  operated  the  rail- 
road from  tbe  soulbem  border  of  tbe  state  of 
Missouri  to  Fort  Smith,  In  tbe  state  of  Arkan- 
sas. In  conneclion  witb  its  original  line  from 
Honelt  to  the  Missouri  border,  and  these  roads 
formed  and  were  operated  as  a  continuous  line 
of  railroad  from  Monett  to  Fort  Smith.  That 
portion  of  tbis  coDtiouous  line  of  railroad 
which  was  situated  Id  Arkansas  had  been 
built  by  corporations  organised  and  incorpo- 
rated undertbe  laws  of  Ihat  state.  In  tbeyear 
1882  tbe  St.  Louis  &  San  Francisco  Railway 
Companv  purchased  from  these  Arkiinsas 
corporations,  under  Che  act  of  March  16,  1881, 
tbe  railroad  extending  from  the  southern  border 
of  Missouri  to  Fort  Smith,  Arkansas,  and  all 
tbe  railways,  constructed  and  uaconstmcted. 
and  all  the  toads,  franchises,  and  property, 
which  these  Arkansas  corporations  bad.  These 
Arkansas  corporations  have  aioce  maintained 
tbeir  separate  orRaoiKaiions  aa  corporations  of 
tbat  state,  but  have  operated  do  railroads. 
From. tbe  lime  of  this  purchase  to  the  present 
time  tbe  plaintiff  in  error  baa  op<:ratcd  (his 
continuous  line  ot  railroad  from  Honelt, 
Hiasouri,  to  Fort  Smith,  Arkansas,  and  has 
nned  all  the  rolling  stock  and  other  appur- 
~  «  used  upon  this  railroad. 


to  tbe  ConsolldaUoD  of  Railroad  Companies  and 
the  Pu re liasio^r, Leasing,  and  Operalion  of  Rail- 
roads, and  to  Repeat  ^g  1.  2,  3,  4,  aod  5  of  an 
Act  Entitled  'An  Act  to  Prohibit  Foreign  Cor 
porations  from  Operating  Railroads  id  Tbis 
500]Slate,'  Approved  March  38,  18S7,"  "ap 
proved  March  18,  ISBScArk.  Laws  18B9,  p,  48), 
provided  is  follows: 

■'Bee.  1.  ThalaectioDsl,2,  8,  4.  and  G  of  an 
act  entitled  'An  Act  to  Prohibit  Foreign  Cor- 
poialions  from  Operating  Railroads  in  This 
State,' approved  March  22,  1887,  be  and  the 
same  are  hereby  repealed. 

"Sec.  2.  Any  railroad  company  in  this 
■tate,  existing  under  general  or  special  laws. 
may  sell  or  lease  its  road,  property,  and 
francblses  to  any  other  railroad  company  duly 

Xoized  and  exiatiug  under  the  laws  of  any 
r  slate  or  territory,  wboee  line  of  railroad 
•ball  ao  connect  with  tbe  leased  or  purchased 
road  by  bridge,  ferry,  or  otherwise  aa  to  pracli- 
cally  form  a  continuous  line  of  railroao,  and 
any  nilroad  coinpMiy  ia  this  stale  existing 
MM 


under  general  or  special  laws  may  buy  or  lease, 
or  otherwise  acquire,  any  railroad  orratlroadi, 
with  all  tbe  property,  rights,  privileges,  and 
franchises  thereto  pertaiDing,  or  buy  the  Uock* 
and  bonds,  or  guarantee  the  bonds  of  any  rill- 
road  company  or  companies  incorporated  or 
ori;%nized  within  or  without  this  slate  when- 
ever tbe  roads  of  such  companies  abaU  form 
in  the  operntioD  thereof  a  continuous  line  ot 
lines:  Pnmxded,  That  before  any  such  lease  or 
sale  is  valid,  it  must  be  approved  and  ratified 
by  persons  holding  or  representing  two  third* 
of  tbe  capital  sIocK  of  each  of  such  companies 
respectively,  at  a  stockholders'  meeting  callod 
for  Ibnt  purpose;  and  any  railroad  company 
existing  under  the  general  or  special  laws  of 
any  other  slate  or  territory  may  buy  or  lease 
or  otherwise  scquire  any  railroad  or  railroada, 
tbe  whole  or  pari  of  which  Is  In  this  slate, 
with  all  the  rights,  privileges,  and  frencbisea 
thereto  pcrlalniog,  or  buy  the  stork  and  bonds, 
or  guarantee  the  bonds  of  any  railroad  com- 

Cny  incorporaled  or  organized  under  tbe 
vs  of  this  state,  whenever  tbe  roads  of  such 
companies  shall  form  in  tbe  operalion  thereof 
a  continuous  line  or  lines:  Protidid,  That  tbe 
road  so  purchased  shall  not  be  parallel  or  com- 
peting with  the  purchasing  road;  and  any  rail- 
road company  existing  under  the  laws  of  any 
other  state  or  territory  may  extend  aDd  con- 
struct its  railroad  into  or  Ihroush  this  state: 
Pronded  fuTther,  That  any  agreement  of  any 
cnrapany  exisling  under  "the  geDeral  or  [551 
special  laws  ot  this  slate,  or  ot  any  other  atale 
or  territory,  to  lease  or  buy  a  railroad  and  ap- 
purtenances, or  to  buy  tbe  slock  or  bonds,  or 
Carantee  tbe  bonds  of  any  railroad  company 
:orpor]ited  and  organized  within  this  stale, 
heretofore  executed  by  the  proper  officers  of 
such  compauies  and  ratified  by  the  companiea 
"""  """ " "' oDs  hold- 

a  meeting  of 
itled  for  tbnt  purpoee, 
Khali  be  taken  and  held  to  be  binding  from  tbe 
date  ot  its  execution:  Procidrd  farthtr.  Thai 
DOtbing  in  the  foregoing  provisions  shall  be 
held  or  construed  aa  curtaiiinir  tbe  right  ot 
state  or  counties  through  which  said  consolt 
dated.  Iea)«d,  or  purchased  road  or  roads  may 
be  located  to  levy  and  collect  taxes  upon  tbe 
name  and  the  rolling  stock  thereof,  pro  rata, 
in  conformity  with  the  provisions  of  tbe  law* 
or  this  slate  upon  that  subject:  Providti 
fvTiher,  That  before  any  railroad  corporation 
of  any  other  state  or  territory  shall  be  per 
milted  to  Bvsil  itself  of  the  benetits  of  tbis  act, 
or  any  pari  thereof,  such  corporation  shall  file 
with  the  secrelsry  ot  slate  of  this  state  a  certi- 
fied copy  of  \IA  articles  of  incorporation,  if 
incorporated  under  a  general  law  of  such  stale 
or  territory  or  a  certified  copy  of  the  statute  laws 
of  such  state  or  territory  incorporating  sucb 
company,  where  tbe  charter  of  such  railroad 
coro'iraiion  wns  irraDleil  by  special  statute  of 
such  slate;  and  upon  tbe  filing  of  such  article* 
of  incorporation  or  such  charter,  with  a  map 
and  profile  of  the  proposed  line,  and  paying 
the  fees  prescribed  by  law  forrailroad  cbaiteiv 
such  railroad  company  shall,  to  all  Intenia  and 
purposes,  become  a  railroad  eorporailon  of 
tbis  Plate,  subject  to  all  the  laws  of  the  stale 
now  In  force  or  bereaf  ler  enacted,  the  same  ■> 
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If  formaltr  Incorponled  In  thfi  tUte,  kny- 
tbing  Id  lis  irtlclet  of  fucarporation  or  uiuler 
to  IM  contrarj  aotnltbctaiiding,  and  such 
kU  od  the  part  o(  such  corpota^oo  shall  be 
cooclosiTo  erldence  of  the  Intent  of  inch  cor- 
pontlon  to  create  and  become  a  domntlo 
corporatloD:  And  pnmded  further,  Tbal 
ervrj  railroad  corporatloo  of  any  otber  state, 
wbicb  has  heretofore  leased  or  purchased  any 
nilroad  la  this  slate,  shall,  vllbla  sixty  days 
a52]from  the  passage  of  this  act.  ■file  a  doly 
oertiBed  copy  of  Us  articles  of  iocorporatlon  or 
cbarter  with  the  secretary  of  state  of  this  slate, 
and  shall  thereupon  become  a  corporalioa  of 
this  Slate,  anylbing  In  its  articles  of  Incorpora- 
lion  or  charier  to  the  cooiiarj  Dotntthstand- 
ingi  and  io  all  salts  or  procetdinfjs  Instituted 
against  any  such  corporation  process  may  be 
■erTod  upon  the  agent  or  agents  of  such  cor- 
poration or  corpoiallons  In  this  state  in  Ibe 
Nine  manner  [hat  process  is  authorized  by 
law  to  be  aeired  upon  the  afceots  of  railroad 
corporations  In  this  state  ornanized  and  exist- 
ing under  the  laws  of  ibis  state. 

"Sec.  8.  Any  foreign  corporation  which 
has  heretofore  constructed,  purcbased.  leased, 
or  acquired,  or  non  operates,  any  railroad  in 
this  stale,  siiall  within  siittv  days  after  the 
passage  of  this  act  comply  with  the  provisions 
thereof  bj  filing  a  copy  of  its  articles  of  iu- 
corporatioD  or  of  tbe  special  act  of  the  legis- 
lalure  incorporating  such  company  in  Ibe 
office  of  Ibe  secretary  of  state  nt  tbis  slate, 
and  for  every  day  nhlch  any  sucb  company 
•hall  fail  to  comply  with  tbe  provisions  uf  Ibis 
act  it  shall  pay  a  penalty  of  |1,000,  which 
penally  may  be  recovered  by  Ibe  diairict 
attorney  in  a  civil  action  Insiituied  in  tbe 
proper  court  In  any  county  tbrougb  which 
■uch  railroad  or  any  part  thereof  so  owne<l, 
purchased,  leased,  acquired,  or  operated  by 
such  foreign  cnmpany  muv  be  located. 

"  Bee.  4.  This  act  shall  lake  effect  and  be 
in  force  from  and  after  ila  passage." 

On  May  6,  1880.  the  Bt,  Louis  &  San  Fran- 
cisco Railway  Company  filed  with  tbe  secre- 
tary of  state  of  the  stale  of  Arkansas  a  duly 
certlSed  copy  of  its  articles  of  in  corporal  ion 
under  the  laws  of  Missouri,  as  required  by 
said  act  of  March  IS,  ltl89,  and  has  never  \>e-n 
otherwise  incorporated  or  organized  under  the 
laws  of  the  stale  of  Arkansas, 

The  plaintiff  In  error  properly  and  season- 
ably raised  Ibe  objection  in  the  circuit  court 
that  Ibat  court  had  no  jurisdiction  of  Ibis  ac- 
tion on  the  ground  Ibat  tbe  plainlllf  in  error 
was  not  a  citizen  ol  tbe  stale  of  Arkansas,  but 
was  a  c!li7cnof  the  state  of  Missouri,  of  which 
state  the  defendant  in  error  was  also  a  realdeni 
503]  and  cliizen.  but  the  plninllfT  in  'error 
waived  Its  persons!  privilege  of  being  sued  in 
tbe  district  of  which  it  was  an  Inbabllant.  The 
qnesllon  raised  by  ibat  objection  was,  by 
proper  exception  to  the  ruling  below,  an 
aaalgnment  of  error  presented  to  tbe  circuit 
court  of  appeals  for  deiermlnalion. 

And  the  said  United  Slates  circuit  court  of 
appeals,  to  the  end  that  11  might  properly  de 
dde  this  and  other  questions  arising  in  thip 
case  which  are  duty  presented  by  exceptions 
and  assignments  of  error  properly  taken  anil 
flled,  the  said  court,  desired  the  InstructloD  of 
161  U.  8. 


the  Supreme  Court  of  Uie  United  SlalM  upon 
the  following  quesltoni: 

IsL  In  view  of  the  provlslona  of  the  act  of 
the  general  assembly  of  Arkansaa,  approved 
March  18. 1889,  did  the  Bt.  Louis  &  San  Fran- 
cisco Railway  Company,  by  flling  a  certified 
copy  of  its  artlclea  of  incorporation  under  tlie 
lawa  of  Missouri  with  the  secretary  of  state  o( 
Arkansas,  and  continuing  to  operate  its  rail- 
road through  that  slate,  become  a  corporation 
and  citizen  of  tbe  state  of  ArkansasT 

2d.  In  view  of  the  provisions  of  the  act  of 
the  general  assembly  of  Artiansas,  approved 
Marcli  13. 1880,  did  tbe  St.  Louis  A  San  Fran- 
cisco Rsilnay  Company,  by  fillog  a  certified 
copy  of  Its  articles  of  incorporation  under  the 
laws  of  Missouri  with  tbe  secretary  of  state  of 
Arkansas,  and  continuing  to  operate  Ila  rail- 
road through  Ibat  stale,  become  a  citizen  of 
the  state  of  Arkansas,  ao  as  to  give  the  circuit 
court  of  the  United  Slates  for  tbe  western  dis- 
trict of  Arkansas  jurisdiction  of  this  action.  In 
which  the  defendant  in  error  was  and  is  a  cit- 
izen of  the  state  of  Missouri  T 

Sd.  Id  view  of  the  provisions  of  tbe  act  of 
the  general  assembly  of  Arkansas,  approved 
March  18,  1889,  did  tbe  St.  Louis  A  Sao  Fran- 
cisco Railway  Company,  by  flling  a  cerltfled 
copy  of  its  ar^cles  of  Incorporation  under  tbe 
laws  of  Missouri  with  the  secretary  of  state  of 
Arkansas,  and  continuing  to  operate  Its  rail- 
road through  that  state,  oecome  a  citizen  of 
the  slate  of  Arkansas,  so  as  to  give  the  circuit 
court  of  the  United  Stales  for  the  wealem  dis- 
trict of  Arkansas  Jurisdiction  of  tbis  action,  Id 
which  defendant  In  error  was  and  is  a  resident 
and  cltizenoflbestateotMlssourl.and  the  cause 
*of  action  accrued  in  tbe  state  of  Ml£-[Sff4 
BOurl,  and  arose  from  an  accident  tliat  resulted 
from  tbe  operation  of  tbe  railroad  of  the  com- 
pany In  that  slateT 

4th.  In  view  of  the  facts  hereinbefore  set 
forth,  did  Ibe  circuit  court  ot  tbe  United  States 
for  the  western  district  of  Arkaneas  have 
Jurisdictiuu  of  thUactlonT 


Mture.  Frank  W.  Hachett,  ■/.  H.  CUn- 
deniiig,  R.  C.  Mechtm,  and  F,  A.  Foumans  for 
defendant  in  error. 


Mr.  Juttice  S 
tbeo 


■  delivered  tbe  opinion  of 

Ella  James,  as  a  cl'lzen  ot  tbe  stale  ot  Mis- 
souri, and  liaviog.i  c  mas  of  scilon  against  the 
Si-  Louis  &  San  frnin  Is^o  Hallway  Company, 
a  corporaiii>n  of  tbe  siate  of  Missouri,  could, 
ot  course,  sue  the  latter  In  the  courts  of  that 
state,  but  equally,  of  course,  could  not  sue 
sucb  state  corporation  la  the  circuit  court  of 
tbe  United  Blales  for  tbe  dlslrict  of  Missouri. 
Can  she,  as  such  citizen  of  Ibe  state  of 
Missouri,  lawfully  assert  her  cause  of  action  in 
the  circuit  court  of  the  United  Slates  for  tl>a 
dlslrict  ot  Arkansas  against  tbe  St.  Louia  & 
San  Francisco  Railway  Company  l)y  abowing 
that  the  latter  bad  availed  Itself  of  tbe  rights 
and  privileges  conferred  by  the  state  of 
Arkansas  on  railroad  corpnratlona  of  other 
alaiet  coming  withb  lier  LorJers  and  comply- 
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tog  with  the  ternu  and  condltloDS  of  her  sUt- 
uiesT 

Before  addrenlng  ourulvea  directly  to  this 
queslloD,  it  must  m  conceded  that  the  plaia- 

nS's  cause  of  action,  though  arising  <□  Mis- 
■ouri.  Is  trsnHltory  in  Its  nature,  and  that  the 
Bt.  Loulfi  &  Saa  Francisco  llailwaj  Company, 
though  denying  the  plainllS's  right  tn  sue  It 
Id  the  circuit  court  of  ArlEHusas,  waives  iu 
BtBtulnry  privilege  of  being  sued  only  tn  the 
district  io  which  It  has  Its  habitat 

It  must  be  regarded,  to  begin  with,  as  foally 
■eltled  by  repealed  decisions  of  this  court 
A56]lhal,[orthepurpo8eof*JurladictioalDthe 
Federal  courts,  a  state  corporation  is  deemed 
to  be  iDdisputably  composed  of  citizens  of 
such  state.  It  la  equally  true  that,  without 
objection  so  far  from  the  Federal  authorily, 
wheTb«r  ItglsUliTe  or  judidal,  it  has  become 
cusiomary  for  a  state  adjacent  to  tbe  slate 
crealing  h  railroad  corporation  to  legislatively 
grant  authority  to  such  foreign  corporation  to 
enter  its  territory  wllh  its  r«id  to  make  ri— 
Ding  arrangements  with  its  own  railroads 
bny  or  lease  them  or  to  conxulidste  with  the 
companies  owning  them.  Sometimes,  i 
tbe  preseot  ca<e,  such  foreign  corporate 
declared,  upon  its  acceptance  of  prescribed 
terms  and  coDdilions,  (o  become  a  domestic 


joyed  by  similar  corporations  created  by  such 
state. 

We  have  already  said  that  the  rule  that 
corporations  are  undlsputably  composed  of 
citizens  of  the  slain  creating  ihem  is  finally 
settled.  But  in  view  of  tbe  question  now  he- 
fore  us.  It  may  be  well  to  briefly  tsTlew  some 
of  the  cases. 

In  the  case  of  Bank  of  Unittd  BtaUt  v. 
Dertaux.  B  U.  S.  6  Cranch,  61  [8:  38],  where 
•D  action  bad  been  brought  agAfuKt  citizens  of 
the  state  of  Georgia  in  the  circuit  court  of  the 
United  Stntex  for  Hie  district  of  Oeorgla.  by  a 
petition  of  "tbR  president,  directors,  and  com- 
pany of  the  Bank  of  Ihe  United  Stales,"  where- 
in it  was  silrged  that  the  p<>titloDBra  were  cltl 
■ens  of  the  state  of  Pennsylvania,  it  was  held 
that  a  corporation  aggregate,  composed  of 
citizens  of  one  state,  may  sue  a  citizen  of  an- 
other state  tn  the  circuit  court  ot  the  United 
Stales,  and  Chief  Juitiee  Hanball,  In  giving 
the  opinion  of  the  court,  said;  "Substantially 
and  esseotially,  the  parties  la  such  a  case, 
where  the  members  of  the  corporation  are 
aliens  or  citizens  of  a  different  state  from  the 
opposite  party,  come  within  tbe  spirit  and 
terms  of  Iho  Jurisdiction  conferred  by  the  Cod- 
atltutlOD  on  Ihe  national  iHburtals." 

Before  leaving  this  case  U  should  be  noted 
tbat  the  United  Stales  Bank  was  not  a  corpo- 
mtlon  of  the  stale  of  Pennsylvania,  but  ot  the 
United  Slates.  TliedecUion.  ilieretore,  was  Io 
Ihe  effect  tbat  where  it  appeared  that  a  corpors- 
tion  plaintiff,  regardless  of  lis  origin,  wascom' 
AS6]poMdoraIiensorof*cltlienaof  adifferent 
•tale  from  the  defendant,  the  plaintiff,  through 
nlDg  In  Its  corporate  name,  could  make  tne 
averment  that  the  Individuals  who  composed 
the  corporation  were  such  aliens  or  citisens  of 
a  different  stale,  and  such  averment,  If  not 
travened,    would    sustain   the  Jurisdiction. 


The  principle  of  the  caae  makes  tbe  indlvldiul 


U.  S.  2  How.  WI  [U:  858],   an  action  i 
brought  In   the  circuit  court  of  the  United 
States  for  the  district  of  South  Carolina,  by  ft 


citizens  of  South  Carolina.  A  ptes 
jurisdiction  was  set  up  that  there  were  mem- 
bers of  the  defendant  company  who  were  not 
citizens  ot  the  slate  of  South  CBrolina.  but  of 
soother  stale  than  New  York  or  South  Caro- 
lina. In  tbe  opinion  in  this  case.  Bank  ^ 
OniUd  Stattt  v.  i^meaux  was  said  to  have  gone 
too  far,  and  that  cooset^uencea  and  inferences 
had  been  argumentativeir  drawn  from  It 
which  ought  not  to  be  followed,  and  It  wa* 
said  tbat  "a  corporation  created  by  a  atate  to 
perform  Its  functions  under  tlte  authority  of 
that  state  aod  only  suable  there,  though  It  maj 
have  members  out  of  the  state,  seems  to  us  to 
be  a  person,  though  an  artificial  one,  inhabit- 
ing and  beloDcIng  to  that  state,  aod  thero- 
fore  entitled,  for  the  purpose  of  suing  and 
being  sued,   to  be   deemed  a  cillzen  of  thU 


diction,  was  sustained, 

ManAaU  v.  BidHmare  A  0.  R.  Oo.  67  U.  8. 
16  How.  814  [14;  S581,  was  a  case  tried  In  tha 
circuit  court  of  the  United  Stales  for  tbe  dis- 
trict of  HaryUnd.  wherein  tbe  plaintiff  alleged 
that  he  was  a  citizen  of  the  state  ot  Virginia, 
and  that  tbe  Baltimnre  &  Ohio  Railroad  Com- 
psoy,  tbe  defendant,  was  a  body  corporate  br 
an  act  of  the  general  aSHtmbly  of  Maryland 
and  it  was  suggested,  when  tbe  case  came  Into 
this  court,  that  such  an  averment  was  inauO- 
clent  to  show  jurisdiction  in  the  cotirts  of  ttM 
United  Stales  over  the  suits,  and  It  was  denied 
that  tbe  decision  in  LtmiwOe.  0.  i  0.  B.  Cb. 
V.  I^ion,  48  U.  S.  3  How.  407  [11:  S53],  sanc- 
tioned It.  or.  If  some  of  the  doctrines  tbere  ad- 
vanced'seemed  lo  do  so,  it  was  said  that  [SAT 
tbey  were  extrajudicial,  and  therefore  not 
authoritative.  Several  judges  dissented,  but 
tbe  court,  speaking  through  Hr.  Justice  Orier, 
held  tbat  "If  the  aeclaration  sets  forth  facta 
from  which  the  ciltzenship  of  the  parties  nwy 
be  presumed  or  legally  Inferred,  It  is  lufQclenL 
Tbe  presumption  arising  from  the  habitat  of 
a  corporation  In  tbe  place  of  its  creation  being 
conclusive  as  to  the  residence  or  citiienablp  M 
those  who  use  tbe  corporate  name  and  exer- 
cise the  faculties  conferred  bj  It,  the  allegattcMi 
tbat  the  'defendants  are  a  Itody  corporate  by 
the  act  of  the  general  assembly  of  Maryland.' 
is  a  sufficient  averment  that  the  real  defend- 
ants are  citizens  of  that  slate." 

In  Oaeingtoa  Dmabridge  Oo.  v.  STiephtnl,  61 
_.  6.  20  How,  383  [15:  898],  OMtf  Juttie$ 
Taney,  speaking  tor  tbe  couii,  aatd:  "The 
question  as  to  the  Jurisdiction  o(  tbe  courts  of 
toe  United  States  In  casea  where  a  corporation 
Is  a  party,  was  argued  and  considerea  In  Ihti 
court,  for  the  first  time,  in  the  cases  of  B^§ 
Int.  Co.  V.  Bonriman,  S  U.  S.  S  Cranch,  57 
[3:  S6].  and  of  BatUe  €>f  Unittd  Slatei  v.  D$- 
SOTUX.  B  U.  B.  e  Cranch,  61  [S:  8S).  Thwa 
two  cases  were  argued  at  the  same  term,  aiid 
were,  as  appears  by  the  report,  decided  at  tb* 

lei  u.  & 
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Mine  time.  Aod  !n  the  lut-mentloDed  cMe 
the  courl  held  Ihst  In  a  ault  bj  or  wftlnU  a 
corporailon.  Id  Its  corpdntte  name,  thli  court 
might  look  beynod  the  mere  legal  being  which 
the  charter  created,  and  regnrd  It  m  a  iult 
brought  by  or  igainat  [he  individual  pereoDB 
who  compoaed  the  corporation;  and  an  aver- 
ment that  they  were  ciilzens  of  a  particnlar 
state  (if  such  was  tbe  fact}  would  be  aufflcieut 
to  give  iurlgdictlon  to  a  court  of  the  United 
States,  althoush  the  ault  was  in  the  corporate 
Dame,  and  tna  Individual  corporators  not 
naraed  In  tbe  suit  or  the  averment. 

"But  in  the  case  of  Lmiuviilt.  0.  A  0. 
S.  Co.  V,  Leiton  the  court  overruled  as  much 
of  this  opinion  as  atithorized  a  corporutlon  to 
plead  in  abatement  that  one  or  more  of  the 
corporators,  plaintiffs,  or  defendants  were  clti- 
■ensof  a  different  stale  from  the  one  described, 
and  held  that  the  members  of  the  corporate 
body  must  be  presumed  to  be  citizens  of  the 
state  Id  which  the  corporation  was  domiciled, 
and  that  both  parties  were  estopped  fromdeny- 
ASSJing  it.  And  that  Inasmuch  ''as  the  corpo- 
rators were  not  parties  to  the  suit  In  their  in- 
dividual characters,  but  merely  as  metn)>er8 
and  component  parts  of  the  l>ody  or  legal  en- 
tity which  the  charter  created,  the  members 
who  composed  It  ought  to  be  presumed, 
far  as  its  contracts  and  liabilities  are  ci 
cerned,  to  reside  where  the  dnmlcil  of  the 
body  was  fixed  by  law,  and  where  alone  they 
conid  act  as  one  person;  and  to  the  same 
lent,  and  for  the  same  purposes,   be  also 

Erded  as  citizens  of  tbe  state  from  which  this 
jal  being  derived  Its  existence  and  Its  facul- 
ties and  powers." 

Tbe  previous  cases  were  reviewed  In  Ohio 
A  M.  R.  Co.  V.  Whe«l«r.  66  D.  8.  1  Black.  286 

K:  130].  That  was  the  case  of  an  action 
ught  in  the  circuit  court  of  tbe  United 
Btates  for  tbe  district  of  Indiana  against 
Wheeler,  a  citizen  of  that  slate,  to  recover  the 
amount  due  on  hia  subscription  to  stock  of 
tbe  Ohio  &  Mlssisalppl  Railroad  Company. 
The  declaration  described  the  plaintiffs  as 
"the  president  and  dlrectom  of  tbe  Ohio  & 
Hissisbippl  Railroad  Company,  n  cnrporalion 
created  by  tbe  laws  of  the  states  of  Indiana 
and  Ohio,  and  havinz  its  principal  place  of 
business  in  Cincinnati,  in  the  state  of  Ohio,  a 
citizen  of  the  stale  of  Ohio."  The  defendant 
pleaded  to  the  Jurisdiction  bT  alleging  that 
tbe  plaintiff  company,  althougb  a  corporatlou 
of  tbe  state  of  Ohio  In  tho  first  iostance.  had 
been  incoiporal«d  by  an  act  of  assembly  of 
the  atate  of  Indiana,  and  thus  had  become  a 
body  corporate  of  the  same  state  whereof  he 
was  a  citizen, 

Tbe  (question  Uius  raised  was  on  a  certificate 
of  a  division  of  opinion  between  the  Judges  of 
tbe  circuit  court,  brought  to  this  court,  and 
was  answered  as  follows:  "This  suit  in  the 
corporate  name  ia.  In  cootemplalloa  Of  law. 
the  suit  of  Ibe  iodivldual  persons  who  compose 
It,  and  must  therefore  be  regarded  and  treated 
as  a  ault  in  which  citizens  of  Ohio  and  Indiana 
are  joined  as  plaintiffs  In  an  action  ag^nat  a 
citizen  of  th«  last-mentioned  atate.  Bucb  an 
action  cannot  be  maintained  in  •  court  of  the 
United  States,  where  Jurisdiction  of  tbe  case 
depends  altogether  on  the  dtlzenahip  of  the 
putiei.  Ana  In  luch  a  rait  it  can  make  no 
lil  D.  & 


difference  whether  the  platniiffa  sue  In  their 
own  prc>per  names,  or  by  tbe  corporate  name 
and*style  by  which  they  are  described.  [A59 
The  averments  in  the  declaration  would  seem  to 
imply  that  tbe  plaintiffs  claim  to  have  bera 
created  a  corporate  bodv,  and  to  have  been  en- 
dued with  the  capacities  and  faculties  It 
posseases  by  the  co-operating  legislation  of  the 
two  states,  and  to  be  one  and  tbe  same  legal 
being  In  both  stales.  If  this  were  the  case  ft 
would  not  affect  the  question  of  JuriBdlctloQ  In 
this  suit.  But  auch  a  corporation  can  have  no 
legal  existence  upon  the  principles  of  tbe  com- 
mon law  or  under  the  decision  of  this  court  In 
tbe  case  of  Bank  €>f  Augiuta  v.  Earlt,  88 
U.  S.  18  Pet.  OIB  [10:  274].  It  is  true  that  a 
corporation  by  the  name  and  style  of  tbe 
plalnlISs  appears  to  have  been  clwrtered  br 
the  states  of  Indiana  and  Obio.  clothed  with 
the  same  capacities  and  powers,  and  intended 
to  accompliali  the  same  obiecta,  end  it  la 
apoken  of  In  the  laws  of  the  ■tales  as  one 
corporate  body,  ezerclsiog  the  same  powen 
and  fulfilling  the  same  duties  in  both  stales. 
Yet  it  has  no  legal  existence  in  either  slate,  «S- 
cept  by  tbe  law  of  Ibe  state.  And  neither 
state  could  confer  on  it  a  corporate  existence 
In  the  other,  not  add  to  or  diminish  the  powen 
to  be  there  exercised.  It  may,  Indwd,  be 
composed  of  and  represent,  under  the  corpo- 
rate name,  the  same  natural  persons.  But  the 
legal  entity  or  person  which  exists  by  force  of 
law  can  have  no  existence  bcyood  the  limits 
of  the  slate  or  sovereignty  nbicb  brings  It  Into 
life  and  endues  it  with  its  faculties  and  pow- 
ers. Tbe  president  and  directors  of  the  Ohio 
ft  Hissiesippl  Railroad  Company- are  there- 
fore a  disiluct  and  separate  corporate  body  In 
Indiana  from  Ibe  corporale  body  of  the  same 
name  In  Ohio,  and  they  cannot  be  Joined  in  a 
suit  aa  one  and  tbe  same  plaintiff,  nor  maintain 
a  ault  in  that  character  against  a  citizen  of 
Ohio  or  Indiana  in  a  circuit  court  uf  tbe 
United  Slates.  .  .  .  And  we  shall  certify  to 
Uie  circuit  court  that  it  has  no  iurlsdictioo  of 
the  case,  on  tbe  facts  presentea  by  the  plead- 

Mamphi*  A  0.  R.  Oo.  t.  JlntonM,  107  C.  8. 
581  [37:  018],  was  where  an  action  bad  been 
brought  by  Uie  slate  of  Alabama,  for  the  uae 
of  a  county  of  thai  slate.  In  a  court  of  that 
state,  against  a  reread  corporation  whoM 
road  paMed  through  Ibal  atateand  county.to  tt- 
eovertheftmouatotacountytax*assesseil[S60 
upon  Its  property;  and  the  cause  was  removed 
Into  tbe  circuit  court  of  tbe  United  States  for 
the  uorlbem  district  of  Alabama;  and  upon 
motion  the  cause  waa  remanded  to  the  atale 
court  upon  the  ground  that  the  defendant,  al- 
though incorporated  in  Teones^iee  also,  waa  a 
corporation  of  the  atate  of  Alabama.  Oo  error 
the  Judgment  o(  the  court  below  was  affirmed, 
and  this  court,  per  Mr.  JvaiU*  Gray,  aald: 
Tbe  defendant,  being  a  corporation  of  tbe 
tate  of  Alabama,  has  no  existence  In  Ibis  state 
as  a  legal  entity  or  person,  except  under  and  br 
force  of  Its  incorporation  by  this  stale;  and  al- 
though also  Incorporated  In  the  stale  of  Ten- 
nessee, must,  as  to  all  its  doinn  within  tlw 
stale  of  Alabama,  be  considered  a  citjien  of 
Alabama,  which  cannot  sue  or  be  sued  by  an- 
other citizen  of  Alabama  In  the  courts  of  tke 
United  States." 
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In  this  case.  Ohio  A  M.  R.  Ca.  t.  WheOer,  M 
U.  8.  1  Block.  3M  [17:1801.  and  Chi^o  A  N. 
W.  E.  Co.  ».  W/utbm,  80  U.  8.  18  Wall.  270 
[20:571],  wereelt«d.  Tbe  former haaBlreadr 
tieeo  Doticed,  and  of  the  latter  It  mfiy  be  taid, 

by  way  of  diattnguUhlDg  It  from  tbe  pr * 

caae,  that  while  It  was  held  that  a  dtlH 
Illioola  might  nie  the  railroad  companj  In  the 
circuit  court  of  WfacoDElD.  although  Uie  com- 
pany had  been  likewise  Incorporated  fn  Ilil- 
nols,  yet  the  cause  of  action  arose  in  Wiscon- 
sId — nor  doe*  It  appear  In  the  report  of  that 
case  what  wax  the  character  of  tbe  leglslstlon 
by  which  the  Wisconsin  company  was  Created, 
nor  was  tbe  question  now  before  as  there  con- 
sidered. It  isalsoobserrableihatlD  the  latter 
case  Ohio  A  M.  R.  Oa.  v.  WheOer  was  cited 
with  appro»al. 

One  phase  of  the  subject  was  before  tbe 
court  In  the  case  of  Penruyiwmia  R.  Oo.  t.  S. 
Lauit.  A.  A  T.  H.  R.  Oa.  118  U.  8.  390 
[SO:  83].  A  suit  hod  been  bronght  in  the  cir- 
cuit court  of  tbe  United  States  for  the  district 
of  Indiana  by  tbe  8t.  Louts,  Alton,  A  Terre 
Haute  Railroad  Company,  allejcing  thai  it  was 
a  corporalinn  organized  under  the  laws  of  Ihe 
slate  of  litinols,  and  a  citizen  of  that  state, 
against  the  Indianapolis  &  8t  Louis  company, 
a  corporation  organized  under  the  laws  of  the 
State  of  Indiana,  and  a  citizen  of  that  slate,  and 
against  other  corporalions  mentioned  in  the  hill 
5611as  citizens  of  Indiana,  *or  of  other  states 
tliBD  lIllDola.  An  objection  to  the  jurisdiction 
wan  made  on  the  ground  that  tbe  St.  Louis, 
Alton,  ft  Terre  Haute  Rattroad  Company  was 
organized  under  laws  of  both  IHIdoIs  and  In- 
diana, and  was  therefore  a  citizen  of  tbe  latter 
stale.  In  treating  this  question  this  court 
aaid,  b]  Mr.  J-aitiee  Miller:  "It  does  not  seem 
to  admit  of  question  Lbal  a  corporation  of 
state,  owning  properly  and  doing  businesi 
another  state  by  permlssloo  of  the  latter,  does 
not  thereby  become  a  citizen  of  this  stale  also. 
And  so  acorporstionof  Illinois,  aulfaorlzed  by 
Ita  laws  to  build  a  railroad  across  tbe  state 
from  tbe  Missistilppi  river  to  Its  eastern  bound- 
ary, mn^  by  permission  of  the  slate  of  Indiana 
extend  its  roiid  a  few  miles  within  the  limits  of 
Ihe  latter,  or.  Indeed,  through  tbe  entire  state, 
and  may  use  and  operate  tbe  line  as  one  road 
by  the  permission  of  tbe  slate,  without  thereby 
beromlng  a  corporation  or  a  citizen  of  the  stale 
of  Indiana.  Nordoes  it  seem  to  us  that  an  acl 
of  the  legislature  conrerring  upon  Uiis  corpo- 
ration of  IlllDois,  by  ita  Illinois  corporate 
name,  such  powers  (to  enable  it  to  use  and  [Con- 
trol that  part  of  the  road  within  the  state  of 
lodiana)  as  have  t>een  conferred  on  It  by  tbe 
slate  which  created  it.  constitutes  it  a  corpora- 
tion of  Indiana.  It  may  not  be  easy  in  all 
such  cases  to  distinguish  between  Ibe  purpose 
to  create  a  new  corporation  which  Bbsli  owe  its 
existence  to  the  law  or  atalute  under  consider- 
ation, and  the  intent  to  enable  Ibe  corporation 
already  In  existence  under  laws  of  another 
state  to  (  lercise  Its  functions  In  tbe  state  where 
it  Is  so  received.  The  latter  class  of  laws  Is 
common  In  authorizing  insurance  companies, 
banking  companies,  and  others  to  do  buslnen 
In  other  states  than  those  which  have  chartered 
them.  To  tfike  such  a  company  a  corpora- 
tion of  another  state,  the  language  used  must 
imply  creation  or  adoption  In  such  form  aa  to 
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confer  the  power  usually  eierclsrd  over  cor- 
pwations  by  the  slate  or  by  the  legislature,  and 
snch  allegiance  as  a  stat«  corporation  owes  t» 
its  creator.  Tbe  mere  grant  of  powers  or  prlr- 
ilege*  to  It  aa  an  existing  corporation,  wliKout 
mora,  doea  not  do  this,  and  does  not  make  tt » 
cttiien  of  tbe  state  conferring  such  powers." 

Bo  In  Nathua  A  L.  B.  Oorp.  v.  Alston  A  L. 
R.  Oorp.  136  U.  B.  806  [84:  SS8],  it  was  held 
that  ndlroad  corporations,  created  by  two  or 
more  'states. though  joined  in  their  inter.[S03 
eal8,lntbeoperationnf  their  roads. In  the  issueiif 
their  slock,  and  In  the  division  of  Ibeir  proflla, 
BO  as  practically  to  l>e  a  single  corporation,  do- 
not  lose  Iheic  identity;  but  each  has  its  exiat- 
ence  and  its  standing  In  the  courts  of  tbe 
country  only  by  virtue  of  the  legrslatloii  of 
the  state  by  which  it  was  creat^,  and  tbo 
anion  of  name,  of  officers,  of  business  and 
property  does  not  change  their  diatluctlTa- 
character  as  separate  corporations. 

To  fully  reconcile  all  tbe  eipn-s>lons  used 
in  tlieee  cases  would  be  no  easy  task,  but  wa 
think  tbe  following  propositions  may  be  fairh 
deduced  from  Ihem :  There  is  an  indiapulatm 
legal  presumption  that  a  stale  corporation, 
when  sne<)  or  suing  in  a  circuit  court  of  tbe 
United  States,  is  composed  of  citizens  of  tba 
slate  which  crented  il,  and  hence  such  a  cor- 
poration is  itself  deemed  to  come  within  that 
§  revision  of  tbe  Conslitatioa  of  Ihe  United 
tales  which  confers  jniiidlction  upon  the 
Federal  courts  in  "coniroversies  between  citi- 
zens of  different  stales." 

It  is  competent  for  a  railroad  corporation 
organized  under  Ibe  laws  of  one  slate,  when 
authorized  so  to  do  by  the  consent  of  Ibe  sUla 
which  created  it,  to  accept  auihurily  from 
another  stale  to  extend  Its  railroail  Into  lucli 
state  and  to  receive  a  grant  of  powers  to  own 
and  control,  by  lease  or  purchsse.  railrottda 
therein,  and  to  subject  Itself  to  such  rules  and 
regulations  as  may  be  prescribed  by  the  second 
state.  Such  legislation  on  tbe  part  of  two  or 
more  states  is  not,  in  the  absence  of  Inhibitory 
lp>;friatlon  by  Congress,  regarded  as  within 
Ihe  Conatitu'iunal  prohibition  of  agreementa 
or  compncts  between  states. 

Bucb  corporations  may  be  treated  by  each 
of  tbe  states  whose  legislative  grants  tbey 
accept  aa  domeatic  corporations. 

The  presumption  that  a  corporation  is  com- 
posed of  cItizeuH  of  Ihe  stale  which  created  It 
accompaniea  sacb  corporation  when  It  doea 
business  in  another  slate,  and  it  mayaue  or  Stb 
sued  In  the  Federal  courts  In  such  other  slate' 

a  citizen  of  the  slate  of  its  original  ci«- 

^e  are  now  ashed  lo  extend  the  doctrlna  of 
indisputable  citizenship,  so  thst  if  a  corpora- 
tion of  one  stale. indisputably  *Ln ken,  for[S03 
the  purpose  of  FeJeral  jurisdiction,  to  be  com- 
posed of  citizens  of  such  state.  Is  authorized 
oy  the  law  of  another  state  to  do  buaineM 
tbereiu.  and  to  be  endowed,  for  local  pur 
poses,  with  all  the  powers  and  prlTilegea  of  a 
domestic  corporation,  such  adopted  corpora- 
tion shall  be  deeined  to  be  composed  of  dli- 
of  the  second  state,  in  rucb  a  sense  as  to- 
confer  jurisdiction  on  the  Fnlerai  courta  at 
tbe  suit  of  a  citizen  of  the  Hate  of  iu  original 
creation. 

We  ara  unwllllog  toa«nctlon  such  aoextM- 


ie». 
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^oo  ot  B  doclrioe  which,  as  h«relofore  eslab- 
lUbed,  went  lo  the  Tery  Terge  ot  judicial 
power.  Th«t  doctrine  beg&n,  u  we  have 
•een,  Id  the  waiimplton  Ihat  slate  corpornUooB 
were  compoM.'d  of  cilizena  of  the  state  which 
created  them;  hut  such  assumplfon  was  one  of 
fact,  and  was  the  subject  of  allegation  and 
iraTerse,  and  thua  the  jurisdiction  ot  the 
Federal  courts  migbt  be  dt^feated.  Then, 
atter  a  long  contest  in  this  coutI.  It  was  set- 
tled thai  the  presumption  of  cltizensbip  is  one 
of  law.  not  to  be  defeated  bj  aiiegalion  or 
evidence  lo  the  coptrary.  There  we  are  con- 
tent lo  leave  It. 

It  should  be  observed  that,  in  the  present 
case,  the  corporailon  defendant  was  not  In- 
corporated as  such  I);  the  slate  of  Arkansas. 
The  legtslatlon  of  Ibat  stale  was  professedly 
dealinf;  with  the  railroad  corporation  of  other 
states.  The  Constitution  of  Arkansas  provldta 
that  "foreign  cori>nraiione  may  be  authnrlEed 
to  do  business  In  this  state  under  such  llmlta- 
llonaand  reatrictioDa  as  may  be  prescribed  bf 
law,"  but  "ihey  shall  not  have  power  to  con- 
demn or  appropriate  private  property." 

Section  fi  of  the  act  of  March  16,  18S1,  as 
•hown  In  the  preliminary  stalement.  provides 
that  "any  railroad  company  incorporated  by 
or  under  the  laws  of  any  other  state,  and 
having  a  line  of  railroad  built,  or  partly  built, 
lo  or  near  any  boundary  of  this  state,  and  de 
siring  to  continue  Its  line  of  railroad  Into  or 
through  this  ftate,  or  any  branch  thereof. 
may,  for  the  purpose  of  acquiring  the  right  lo 
build  lis  line  of  railroad,  lease  or  purchase  Ihe 
property,  rights,  privileges,  lands,  lenemenla, 
immunilies,  and  franchises  of  any  rail""'' 
company  organized  under  the  lawsol  this  s 
fi64]  which  Raid  lease  "or  purchase  shall  carry 
with  11  Ihe  right  of  eminent  domain  held  and 
acquired  by  said  company  at  the  time  of  lease 
or  >-ale.  and  (hereafter  hold,  use,  maintain, 
build,  ronsiruci.  own,  and  operate  Ibe  said 
railroad  ao  leased  or  purchased  as  fully  and  to 
the  same  extent  as  the  company  argntiized 
undet  the  laws  of  this  slate  might  or  could 
have  done;  and  the  rights  and  powera  of  tnch 
company,  and  its  corporate  name,  may  be 
held  and  used  by  such  foreign  railroad  com- 

rmy  as  will  best  subserve  lis  purpose  and  the 
uilding  of  said  line  of  railroad.  .  ,  .  ' 
all  olher  matters  said  foreign  railroad  i 
pany  shall  be  subject  to  all  the  provisions  of 
all  acts  in  relation  to  railroads,  the  liabilities 
and  forfeitures  thereby  imposed,  and  may  sue 
and  be  sued  in  the  same  manner  as  other  rail- 
road corporalloDS,  and  subject  to  the  same 
service  of  process,  and  shall  keep  an  office  or 
offices  in  said  state  as  required  bv  the  CoDSll- 
tuilon  of  this  stale." 

It  was  under  the  provisions  of  this  section 
thai  the  St.  Louis  A  San  Francisco  Railroad 
Company  in  1882  purchased  from  corporations 
of  Arkansas  the  railroad  already  built  by 
them,  eilenditig  from  Ibe  southern  boundary 
ot  Missouri  lo  Fort  Smith  In  Arksnsas.  These 
Arkansas  corporations  have  since  maintained 
their  separate  organizations  as  corporations  of 
that  state,  but  do  not  operate  railroads.  It  is 
therefore  obvious  thai  such  purchase  by  Ihe 
Missouri  corporstlon  of  Ihe  railroad  and  fran- 
chises of  the  Arkansas  companies  did  not  con- 
vert It  into  an  Arkaosai  corporation.  The 
Iffl  D.  8. 


terms  of  the  slalule  show  that  It  merelj 
granted  rights  and  powera  to  an  eilstiog 
foreign  corporation,  which  was  to  continue  to 
eilst  as  such,  subject  only  to  certain  con- 
ditions—among others  that  of  keeping  an 
office  In  the  stale,  so  as  to  be  subject  to  process 
of  the  Arkansas  court  a. 

It  is  true  thai  by  the  subsequent  act  of  188B 
bv  the  proviso  lo  the  3d  section,  it  wsa  pro- 
vided that  every  railroad  corporation  of  any 
other  stale,  which  had  theretofore  leased  or 
purchased  any  railroad  In  Arkansas,  should, 
within  sixty  days  from  the  passage  of  the  act, 
file  a  certilled  copy  of  its  articles  of  incorpora- 
lion  or  charter  with  the  secretary  of  state,  and 
shall  thereupon  become  a  corporation  of  Ar- 
kansas, anything 'In  Its  articles  uf  IncOT-[S65 
poralion  or  charier  to  the  contrary  notwllb- 
stnnding;  and  it  appears  that  the  defendant 
company  did  accordingly  file  a  copy  ot  tia 
articles  of  Incorporation  with  Ihe  secretary  of 
the  state.  But  whatever  may  be  the  effect  of 
such  legislation,  in  the  way  ot  subJecUng 
foreign  railroad  companies  lo  control  and 
regulation  by  ihe  local  laws  of  Arkansas,  we 
cannot  concede  that  it  availed  to  create  an 
Arkansas  corporation  out  of  a  foreign  cor- 
pnralion  In  such  a  sense  as  to  make  it  a  citizen 
of  Arkansas  within  the  meaning  of  the  Federal 
Constitution  so  as  to  sul)jecl  II  as  such  to  a 
suit  by  a  citizen  ot  the  slate  of  Its  origin.  In 
order  In  bring  such  an  arllfldal  body  as  a 
corporation  within  the  spirit  anil  letter  of  that 
Constitution,  as  construed  by  the  decisions  of 
this  court,  il  would  lie  necessary  lo  create  it 
out  of  natural  persons,  whose  cilixensbip  ot 
the  stale  creatine  it  could  be  imputed  to  the 
corporation  Itself.  Bui  il  Is  not  pretended  in 
the  present  case  that  natural  persons,  resident 
in  and  cilliens  of  Arkansas,  were  by  the  legit- 
iallon  In  question  creeled  a  corporation,  and 
Ibat  therefore  the  citizenship  ot  thelndlvldual 
corporalora  is  Imputable  to  the  corporation. 

It  is  further  contended,  on  behalf  of  the  de- 
fendant In  error,  the  plaintiff  below,  that,  as 
the  plaintiff  described  herself  as  a  citizen  of 
Missouri,  and  the  defendant  company  as  a 
citizen  of  Arkansas,  and  as  the  CHiise  of  ac- 
tion, though  arising  In  Missouri,  was  transitory 
in  its  nature,  jurisdiction  was  thus  formally 
conferred  upon  Ihe  circuit  court  of  the  United 
States  for  the  district  of  Arkansas,  and  that 
the  only  question  left  tor  inquiry  was  whether 
the  defendanl  company,  alleged  lo  be  a  citizen 
ot  Arkansas,  was  legally  responsible  for  the 
conduct  of  the  Missouri  company  ot  the  same 
name,  and  such  responslbiiily  is  supposed  to 
he  found  In  the  fact  that  the  railroad  running 
through  both  slntes  was  under  the  common 
management  of  both  companies. 

But  even  it  il  be  admitted  that  ■  common 
management  of  a  railroad  rnnning  throngb 
two  states,  and  participation  in  its  earnings 
and  losses  by  two  companies,  might  make  both 
responsible.  Jointly  and  severally,  tor  a  tor- 
tious cause  of  action,  and  that  such  cause  of  ac- 
tion might  be  maintained  *in  the  courts  fS66 
of  either  stale,  the  question  of  the  jurisdiction 
of  Che  Federal  court  sllll  remains.  The  deteod- 
anl  was  not  content  lo  leave  that  question  to 
be  decided  by  the  plaintiff's  allegations,  but 
pleaded  that  it  was  in  law  a  corporation  of  the 
slate  of  HUaourl,  and  that  therefore  an  ac- 


ovCi)l>^Ic 


BoFSHMS  Oomr  of  ths  Dnnr  Bum. 


oUier  words,  the  defeodstit  compftDy  claimed 
tbst.  while  It  had  TOluDtaril;  aabjected  luelt 
10  the  kwB  of  ArkaniM  u  iotupreted  and 
eotorced  bj  the  conrti  of  that  itate,  U  itlll  te- 
mulned  a  corpontlon  of  the  Btaie  of  Hlisouri, 
disabled  from  lulog  or  being  sued  by  a  citizen 
of  that  state  in  a  Federal  court,  and  that  luch 
disability  waa  not  and  uould  not  be  remOTed 
by  state  legUlallon. 
The  result  of  these  vlewi  fa  that  im  atuwtr 


d  ^jUtttion  put  tout  bs 
itinUie  Tiegative,  sod  1 


tiu  e 


Mr.  Juttiet  H»vla,n  diaMntlDe: 
I  am  of  opiniou  that  this  aciton  ii  one  of 
which  the  circuit  court  of  the  Ualied  BUtea 
tor  the  weatern  district  of  Arkansaa  could 
properly  take  cogniiaoce,  and  that  the  fourth 
question  propounded  by  the  circuit  court  of 
appeals  should  be  answered  in  the  afBrmattTe; 
In  which  case  It  will  become  unnecessary  to 
answer  the  olber  questions. 

The  Btalement  of  the  case,  to  which  the  cer- 
tified questions  are  appended,  doss  not  dis- 
tinctly show  whether  the  railway  company  Is 
described  in  the  complsint  or  declaration  aa  a 
corporalioD  of  Missouri  or  as  a  corporation  of 
Arltaosas.  But  I  lake  it  that  the  able  Judges 
wbo  Joined  in  the  cerliflcale  did  not  Intend  (o 
aak  Ihla  court  whether  Ibe  court  below  had 
Jurisdiction  of  an  action  brought  l)y  a  citizen 
of  Missouri  against  a  corporation  of  that  state. 
It  must  be  as-iumed  that  the  defendant  com- 
pany, the  St.  Louis  &  San  Francisco  Railway 
Company,  Is  sued   as  a  corporation   of   Ar- 

Is  tfa«t«  an  Arkansas  corporation  by  the 
nameof  tbeBt.  Louls&Bao  Francisco  Rait  way 
ltG7]CompaayT  The  Hiasouri 'corporation  of 
the  same  name  compiled  with  the  Arkansas 
Statute  of  Harcb  13. 1869,  by  flliug  la  the  office 
of  the  secretary  or  state  of  Arkansaa  a  certilied 
copy  of  its  articles  of  Incorporation,  and 
therefore.  If  effect  be  given  to  the  statute  as  a 
ralld  enactment,  it  became  also  a  corporation 
of  Arkansas.     This  is  made  clear  by  the  last 

{iroTlsu  of  g  8  of  the  Arkaoass  statute  declar- 
Dg:  "And  provided  further,  that  every  rail- 
road corporation  of  any  other  state  which  liaa 
heretofore  ieaaed  or  purchased  any  railroad  in 
this  state  sbal],  wiUiin  sixty  days  from  the 
passage  of  thia  act,  die  a  duly  certified  copy  of 
Its  articles  of  incorporation  or  charter  with  the 
secretary  of  state  of  this  stale,  and  shall 
thereupon  become  a  enrporation  of  thii  tlate, 
anything  in  il»  artidet  of  ineorporation  or  ehar- 
ttr  to  the  contrary  notieit/atandine,  and  in  all 
suits  or  proceedings  Inatiluled  against  any 
such  corporation,  process  maybe  served  upon 
the  agent  or  agents  of  such  corporation  or 
corporations  in  this  slate  In  the  aame  manner 
thai  proceaa  la  authorized  by  law  to  be  served 
upon  the  agents  of  railroad  corporations  in 
this  state,  organized  and  existing  uoder  the 
laws  of  this  state." 

We  have,  then,  two  distinct  corporations, 
one  being  the  St.  Louis  &  San  Francisco  Rail- 
way Company,  a  Hlssouri  corporation,  the 
other,  the  St.  Louis  &  Ban  Francisco  Railway 
Company,  an  Arbansat  oorporatlon.  It  a  dU- 
810 


len  of  Tenneaaee,  being  a  paaaenger  on  the  8L 
Louia  &  Baa  Prandtco  Railway,  ai  operated 
in  Arkansas,  be  Injured  by  ihe  negligent  cm- 
duct  of  thoee  who  operated  the  roM  In  Ar- 
kansas, it  Is  dear,  If  the  amount  in  dispute  b» 
sufHclent,  that  he  could  sue  the  BL  Loula  A 


the  Federal  circuit  court  sitting  in  that  si 
The  right  to  maioialD  sucb  a  auit  ahows  that 
there  U  an  Arkansas  corporation  distinct  aa  lo 
ita  CDTporate  oiisteoce  from  the  Minouri  cor- 
poration of  the  same  name,  and  having  for 
purposea  of  auit  a  citlEensbip  in  Arkansas. 
In  tbe  particular  Just  mentioned  the  preMDt 


le  is  not  subeiantiallT  different  from  that  of 
■   dM.B.  Co.  V.  WliteUr.  66  U.  B.  1  Black. 


Ohio 


nameof  the  OhIo&Hiieissippi  Railroad  Com- 

gioy  was  chartered  bythe  states  of  Indiana  and 
hio.  OAaic^JustiJM  Taney  said:  "The  preal> 
dent  and  directors  of  the  Ohio  A  Hlsaisslppl 
Railroad  Company  are  therefore  a  distinct  and 
separate  corporate  body  in  Indiana  from 
the  corporate  tiody  of  the  ssme  name  in  Ohio, 
and  th<7  cannot  be  joined  in  a  suit  as  one  and 
the  same  plaintiff,  or  maintain  a  suit  in  that 
characttr  against  a  citizen  of  Ohio  or  Indiana 
!A  a  circuit  court  of  the  United  States."  It 
the  present  suit  had  been  brought  against  the 
Bl.  Louis  &  San  Francisco  Railway  Cumpany, 
as  Incorporated  both  in  Missouri  and  Arkan- 
sas, the  complaint,  under  the  decision  in  the 
WAttler  Cote,  would  have  disclosed,  upon  it* 
face,  a  want  of  Jurisdiction ;  for  one  of  the  de- 
fendant corporations,  and  Ihe  plaintiff,  in 
such  a  case,  would  be  citizcus  of  the  same 
state.  In  BaUimore  <f  O.  B.  Co.  v.  Harm.  79 
U.  8.  13  Wall.  SC,  83  [30;  3M,  858],  the  court 
said:  "Nor  do  we  see  any  reason  why  one 
state  may  not  make  a  corporation  of  another 
stale,  as  there  organized  and  conducted,  a  cor- 
poration of  its  own,  qvoad  any  property  with- 
in its  lenitorial  Jurisdiction.  That  Ihls  may 
be  done  was  distinctly  held  in  Ohio  d:M.k.Ot. 
V.  HTiMter,  ee  U.  8.  1  Black,  297  [IT:  183]." 

The  same  point  arose  and  was  decided  in 
CkKogo  ±  N.  W.  R.  Go.  v.  Whittoa.  BO  U.  I" 


the  original  record,  which  I  have  e 
that  the  Chicago  &  Northwestern  winwitj 
Company  was  a  corporation  of  Wisconain,  ana 
also  of  Illinois  and  Michigan,  respectively. 
The  plaintiff  sued  in  a  court  of  Wisconsin  aa 
a  citizen  of  Illinois.  The  defendant  waa  the 
Chicago  St  Northwestern  Railway  Company, 
Incorporated  in  Wisconsin.  The  question  was, 
whether  that  case  was  removable  to  the  Fed- 
eral court,  silting  in  Wisconsin,  upon  the 
ground  of  diverse  citizenship.  That  question 
was  decided  in  the  afBrmatlve.  It  was  ob- 
jected that  the  Chicago  A  Noithwestern  Rail- 
way Company,  although  acorporation  of  Wis- 
consin, was  also  a  corporaUon  under  the  laws  of 
liilQoi*,  of  which  stale  the  plaintllf  waa  a  dil- 
sen.  Thiscourt,  apeaklngby  Jtr.  ./usMasFleld, 
said:  "The  answer  lo  thia  position  Is  obvi- 
ous. In  Wisconsin  tbe  laws  of  Illinois  have 
DO  'operation.     The  defendant  la  a  cor-[ff09 

K ration,  aud  as  auch  a  citizen  of  Wisconsin 
the  laws  o(  thaC  stale.    It  is  not  then  a  oor- 
—  D  A 
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koylhliig  BKilDSt  thli  view,  but,  oo  the  con 
tnrv,  much  tn  Bupport  It,  la  the  chko  oI 
mto  A  M.  R.  Oo.  V.  WhteUr,  66  D.  8,  1  BlBck, 
280  [IT:  180V"  Referring  lo  (be  decision  of 
the  Wilder  Cam.  tlie  court  beld  tb«t  the  "'  ' 
ago  ft  Nurlhwestern  Railroad  Companj] 
be  reMrded,  for  all  purposes  of  Jurisdiction  Id 
the  Federal  courta.  u  a  liistinct  corporation 
intath  t^  the  ttatu  of  WiacoDiln,  IDIdoU,  and 
Uicblgan. 

So.  In  JViM^tM  &  L.  S.  Oorp.  t.  Benton  A  L. 
R.  Corp.  136  U.S.  858,  S72. 878  [3*:  363.  387], 
itwtabeld  that  a  corporation  created  hj  the 
lavs  of  HassacbuBetts.  bearing  the  same  name, 
composed  of  the  Bsme  BtockLolderg,  and  de- 
rived to  accomplish  the  same  purposes  as  a 
New  Hainpsblre  corporation,  was  not  tbe  same 
corporation  with  the  one  In  New  Hampsblre. 
The  court  said  "Idetttltj'  of  name,  powers, 
and  purposes  does  not  create  an  identity  of 
origin  or  eiUtence,  anj  more  than  any  otber 
Blaiutes.  alike  in  language,  pauicd  by  dlflerent 
legislative  bodies,  can  properly  be  said  to  — 
tbelr  existetice  to  botb.  To  eacb  statute 
to  tbe  corporation  created  by  It  there  can  be 
but  one  legUlalWe  palernlly." 

To  Ibe  same  t-ffecl  are  MiiUer  ».  2Xw».  M 
D.  B.  444.  447  [24:207,  208];  IndinnajiolU  A 
St.  L.  R.  fn.  v.Vrtn«.  96  U.  S.  450.  453,  457 
[84:  753,  754,  7551:  Clark  v.  Barnard.  108  U. 
8.  438,  448,  452  [37: 780, 78S,  786]:  Farn-utn  i. 
Blaekitone  Canal  Co,  1  Sumo.  40:  SI.  LouU.  A. 
A  T.  U.  R.  Co.  V.  Indianapolu  A  8t.  L.  R.  Co. 
9  Blss,  144, 

I  submit,  witb  confldence,  that  If  the  defend- 
ant company  Is  a  corporatlonof  ArkansHs,  and 
wholly  msllnctas  a  corporate  body  from  tbe 
corporation  lu  Missouri  in  tbe  same  name,  tbe 
Junadlcllon  of  tbe  court  below  lo  determine 
tbe  controversy  between  the  present  parties  Is 
not  defeated  bv  tbe  fact  tliat  tbe  Missouri  cor- 
poration and  ihe  plalnllff  are  both  citizens  of 
Mlsaouri.  If  this  view  be  sound,  It  results 
that  tbe  plainliff,  a  citizen  at  Missouri,  can  1n- 
Toke  the  Jurisdiction  of  tbe  Dnited  Slates  elr- 
ciill  coiirl,  sitting  in  Arknnsas.  lo  determine  a 
570]  •conrroversy  between  ber  and  tbe  8t. 
Louis  &  Sun  Francisco  Railway  Company,  a 
corporation  of  Arkansas. 

We  are  here  met  wllh  Ibe  snggestlon  tbat 
the  cause  of  action  arose  in  Missouri,  and 
tbal  the  Injuries  of  wblcb  tbe  plaintiff  com- 
plains were  committed  In  Minouii  by  tbcMU 
fouri  corporalion  bearing  tbe  same  name  as 
that  of  the  present  delendnnt.  But  the  ques- 
tion still  remains  wbelber.  In  view  of  tbe  re- 
lations of  the  Arkansas  rorprallon  to  the  St, 
Louis  ft  San  Francisco  Railway  in  Missouri, 
tbe  ArkanasE  corporation  couid  be  Fcparaleiy 
sned  In  Ihe  Federal  court,  sitting  in  Arkansni. 
The  jurtKOctim  of  tbe  court  below  existed  by 
reason  of  tbe  diverse  citizenship  of  the  par- 
ties. If,  upon  the  facts  disclosed  at  tbe  Irinl, 
tbe  court  was  of  opinion  that  the  ArknnKas 
corporation  was  not  liable  lo  tbe  plaintiff  up- 
on a  cause  of  action  arising  in  Missouri,  it 
would  not  dlsmlBB  the  action  for  want  of  Ju- 
risdiction, bat  would  direct  tbe  Jury  to  return 
a  verdict  for  Ibe  defendant 
1«1  U.  S. 


Was  not  tbe  Arkansai  corporation  liable  to 
tbe  plaintiff,  albeit  tbe  cause  of  action  arose  In 
Mlsaourlt  It  appears  from  tberecord  Ibat  tbe 
road  from  Honelt,   Missouri,  to  Port  Smith, 

Arkansas,  la  and  for  many  yearthas  been  oper- 
ated as  one  conllniious  line,  Tbe  entire  line 
is  under  tbe  Joint  management  of  tbe  Missouri 
and  Arkansas  corporations.  In  otber  words, 
the  Bt,  Louli  ft  San  Francisco  Railway  Com- 
pany, at  a  Missouri  cornoratlon,  manages  the 
property  situated  In  Missouri,  and,  as  an  Ar> 
kansBs  corporation,  manage*  tbe  properly  tlU 
ualed  in  Arkansas. 

Are  not  botb  corporations  liable  to  Ibeplaln- 
tlft  under  the  authority  of  ftnn-v^rdiiinR  Oo, 
V.  J(m«,  ISaU.  S.  883_f89:170]!  Thefaouin 
tbal  case  were  these:  The  plaintiffs  were  per- 
sonally injured  by  a  railroad  collisinii  between 
a  train  of  tbe  Virginia  Midland  Railwav  Com- 
pany and  a  train  of  the  Alexandria  ft  Freder- 
icksburg Railway  Company.  The  injury 
occurred  near  Wssblngton  but  In  Virginia,  on 
the  tracks  of  the  Alexandria  ft  Washington 
Railroad  Company.  The  suit  was  brought 
against  tbe  latter  company,  which  was  then  in 
tbe  bands  of  a  receiver,  as  well  as  against  iu>t- 
eral  otber  companies.  One'of  the  ques  [S71 
I  ions  in  the  case  was  wbetbcr  any  company  waa 
liable  exceptlbe  one  whose  negligence  was  the 
Immediate  cause  of  Ibe  Injury.  This  court, 
speiiking  by  Mr.  Jaetiet  Sbiras,  said:  "Our 
views  respecting  the  exceptions  urged  on 
behalf  of  the  other  plaintiffs  in  error  are 
briefly  expressed  as  follows:  There  was  evi- 
dence from  which  Ibe  Jury  mighi  properly  In- 
fer tbal  the  railroad  between  tbe  cities  of 
Alexandria  and  Washington  was  managed  and 
controlled  for  tbe  common  use  of  the  Baiti* 

i  ft  Polomac  Railroad  CompHiiy  (owning 
tbat  porlion  of  the  route  tbal  lien  between 
Washington  and  the  aoulh  end  of  Ihe  Long 
Bridge),lbeAleiaadriaftWaBblngIonIiailrvad 
Company  (owning  that  portion  between  the 
south  end  of  the  lions  Bridge  and  St,  Asaph's 
Junction),  and  Ibe  Alexandria  ft  Fredericks- 
burg Railway  Company  (owning  tbe  line  bo- 
tween  Bt.  Asapb'a  .lunction  ana  Alexandria); 
that  1ft*  grou  tarningM  of  thtte  eompanit$.  (to- 
rived  from  thii  line  belaeen  Alertindria  and 
Wathi-nglon,  Including  wbal  the  Virginia  Mid- 
land liuiiway  Company  paid  for  Ibe  privilege 
of  running  Its  trains  over  these  tracks  and  what 
was  received  for  transportation  of  mails,  usn( 
into  iht  handM  of  a  common  trtaturer.  and  were 
by  bim,  after  paying  operating  expenses, 
ditided  among  the  ihree  eompania.  according  to 
some  rule  not  very  deflnilely  shown,  but  ap- 
parently In  proportion  to  the  miles  of  track  of 
esch  road;  tbal  the  operating  and  accounting 
officers  of  tbe  three  companies  were  tbe  same; 

the  freight  train  In  question  was,  st  tbe 
of  tbe  collision,  on  thai  portion  of  the 
rond  wblcb  belonged  to  the  Alexandria  ft 
Washinglon  Railroad  Company:  that  the  en- 
gineer and  fireman  were  employees  of  the  Bal- 
timore ft  Potomac  Raiirond  Company;  that 
the  engine  was  that  of  the  Alexandria  ft  Fred- 
ericksburg Railway  Company:  that  the  con- 
ductor ana  brakeman  were  employees  of  tbat 
company;  and  that  the  passenger  train  was  la 
cbarge  of  a  pilot  employed  huiI  paid  by  tbe 
three  companies,  in  pursuance  of  iin  arrange- 
ment to  tbat  effect-      Tbeee  facta,  tbe  court 
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«dd.  If  proved,  would  warrrnDt  a  flndiDg  of 
joint  liability  of  the  Uine  oompuiles  U>  the 
plalDtlft.  CoDKeqiienilf.elilierconipanj'caD  be 
iued.  I  am  unable  to  perceive  why.  under  tba 
072]  prlDclplea  o[  'lliaLcaw,  the  Arkansas 
cirpornilon  is  not  liable  to  the  plalntlB  for  per- 
lODal  Inlurles  received  through  the  negligence 
of  the  Miuouii  corporation.  The  two  corpo- 
Tatlona  have  a  common  management  and  a 
common  ircasury,  and  the;  unite  in  operating 
the  lints  of  road,  situated  In  Mlaaourl  and 
Arkansas,  as  one  contlnuouii  road. 
Ai  Qrst  blush  it  mav  teem  strange  tbat  the 

Klainllff  did  not  sue  the  Missouri  corporation 
1  one  of  the  courts  of  Missouri.  But  that 
cannot  slTect  the  Jurisdiction  of  Ibe  court  be 
low.  If  the  defenilsnt  is  an  Arkansas  corpora- 
tion. And  her  rieht  to  a  Judgment  cannot  be 
denied,  if  the  ArKansas  corporation  Is  liable 
for  injuries  caused,  In  Missouri,  by  the  negli- 
gence of  the  Missouri  corporation.  It  ma;  be 
that  the  line  in  Missouri  is  covered  by 


be  of  DO  real  value.  That  perbap«  U  the  rea- 
son why  the  plaiullS  brniight  suit  against  the 
Arkansas  corporation.  But,  as  a!r^y  said. 
this  view  is  not  at  all  material  qu  the  present 

To  sum  up:  There  is  an  Arknn«aa  corpora- 
tion by  the  name  of  the  St.  Loula  &  Ban  Fran- 
cisco Railway  Company;  [hat  corporation, 
being  a  citizen  of  Arkansas,  can  be  sued  In  the 
court  below  by  a  citizen  of  Missouri;  the  court 
below  has,  consequently,  Jurisdiction  to  de- 
lerminc  any  rnntroversy  between  those  parries, 
citizens  of  difTerent  states  (the  amount  In  dls. 
putL'  beiaii  nufllcienl)  which  has  been  raised  by 
the  plalniifF's  complaint;  the  Arkansas  corpo- 
ration, hf  reason  of  Its  relation  to  the  Missouri 
^rporationln  the  operation,  as  one  continuous 
road,  of  Ibc  linrs  connecllDg  Monett,  Missouri, 
with  Fort  ^uiiih,  Arkansas.  Is  liable  for  the 
acts  and  defaults  of  tbe  Missouri  corporation 
In  tbe  management  of  that  part  of  the  continu- 
ous road  which  Ilea  In  Missouri;  and,  even  If 
the  Arkansas  corporation  is  held,  under  the 
evidence,  not  to  be  liable,  the  case  should  not 
be  dismissed  for  want  of  jurisdiction  in  the 
court  below,  but  the  jury  should  be  instructed 
to  And  for  tbe  defendant. 

For  these  reasons  I  am  unable  to  concur  In 
the  opinion  of  the  majority. 


NEW  MEXICO  MINING  COMPANY. 

(See.".  C.  Reporter's ed.  «a-688.) 
Limit  of  Tcviea — laohm. 

1.  On  appeal  from  a  Judrment  of  a  territorial 
court,  where  ttiem  are  no  eiceptlnns  to  rulings 
on  the  admlnJonor  re}eatlon  ol  testimony,  tbto 


court  Is  IliDltod  In  It!  rerlsw  to  B  deeMon  as  to 
whether  the  (sets  round  at«  suffloleut  to  snataln 
the  Judsment  rendered. 

S.  Aoquleseenoe  tvbelnandfltetr  atanteelD  the 
pnnni  mlnn  nf  n  mlnn  and  tbe  prIvllesMcoanroted 
therewllb.  br  tbe  widuw  ot  tbelr  anoenor  and 
those  clslmi  UK  under  be  r.  from  hts  death  in  IMI 
until  1880.  during  wblah  time  they  wltneoed  Vbm 
expenditure  ot  large  gums  of  mane?  upon  tfas 
property  without  eifalbltlng-  an  Intention  tO  H- 
sen  their  su  ppo«ed  licbta,  oonsUtutes  toob  rtom 
laches  as  to  effectually  debar  tbeir  xrantee  from 
the  rlKbt  to  the  relief  la  equity  that  a  siiaie  In 
the  property  la  held  In  trust  for  tbem. 
[No.  89.] 

Argued  Dtetmbtr  t,  3.  1895.     Decided  JVordk 
16.  1896. 


i\  Court  of  the  tetrilory  of  New  Mexico 
atBrmlng  a  decree  of  the  Territorial  Distrlrl 
Court  diimUsing  a  suit  brought  by  Charles  H. 
Oilderslceve  against  the  New  Mexico  ^lining 
Company  to  have  thai  company  declared  a 
trustee  for  bis  benefit  of  one-Ioarlb  Inlereat  In 
a  mining  grant.  Affirwed. 
See  same  case  below,  37  I^  S18. 

Slatemenl  by  Mr.  Juitiee  WUtai 

The  relief  sought  bv  appellant  In  the  lower 
court  was  to  have  the  New  Mexico  Mlolog 
Compauy,  to  whom  certain  letters  patent  were 
isaued  by  the  United  Statea  for  a  Mexican 
mining  grant,  declared  a  trustee  for  hla  benellt 
to  the  extent  of  a  one-fourth  Interest  In  tbtt 
land  covered  by  said  letters  patent. 

The  territorial  district  court  held  that  the 
statute  of  limltAtlons  barred  tbe  suit  and 
therefore  dismissed  the  bill.  The  supreme 
court  of  the  territory  affirmed  tbe  decree  of 
dismissal  (37  Pac.  81^,  holding  the  plea  of  the 
statute  of  llmitatiouB  good,  and  alio  sustained 
tbe  mining  company^  contention  that  Mrs. 
Oriiz,  under  whom  Ihey  claimed,  acquired 
title  through  a  valid  mutual  will  executed  by 
herself  and  her  husband  in  1841.  The  cause 
was  Iben  brought  to  this  court  by  appeal. 
From  the  findings  In  the  reconl  the  following 
facts  are  extracted: 

The  properly  In  coutroversy  covered  by  the 
United  States  patent  embraced  a  mining  grant 
made  by  the  government  nf  Mexico  in  1KI3  to 
Joe£  Francisco  Ortiz  and  Ignacio  Cano.  Thla 
grant  consisted  of  a  gold  mine  or  vein  and  a 
small  'extent  of  surface  ground,  as  also  [S74 
commons  of  pasture  and  waler  to  the  extent  of 
four  leagues  from  each  of  the  four  cardinal 
points  of  the  mine.  Some  time  prior  to  the 
cession  of  New  Mexico  to  the  United  Slates, 
under  the  treaty  of  Febnisry  2,  1848.  Cano 
sold  and  transferred  all  his  interest  In  tbe 
grant  In  question  to  Ortiz,  his  co-owner.  On 
August  19.  1841.  Ortiz  and  his  wife  executed 
before  a  Mexican  alcalde  and  two  attending 
wllnessee  a  mutual  will,  in  which  it  waa  pro- 
vided that  the  survivor  should  be  the  universal 


Nora.— .^1  lo  Uictia,  wTitn  a  good  dtftttt,  see 
note  to  FeJIx  v.  Fatrlok,  M:  730. 

At  to  length  of  tlFM  at  bar  Ed  relief  <n  eowi  of 
/raiut;  MotiiM  at  llmUattuntat  aplea  ineipiitti:  tiate 
(lalnu;  eoss*  of  undtseurcruf  frmid:  when  lacA«* 
bun  remedv.— see  note  to  Hammond  v.  Hopkins, 


eonstnutfon  ot  Aatt  lam,— see  notes  to  Ssrt  T. 
I^mpblre,  7:  nv.  and  Oommerdal  Bank  of  Onoln- 
naU  V.  BnoHnsham,  IJi  laiL 
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legKtM  nr  beir  of  the  other  to  all  the  property, 
botii  real  and  peisonitl,  of  every  kiita  w&aUo- 
erer.  OrtU  died  before  hli  wife,  July  22, 
1848,  at  Santa  F6.  New  Hexfco,  and  thereupOD 
Ht«.  Ortiz  entereil  Into  the  powesiloii  of  the 
mine  and  the  eajoyment  of  the  prlvilegei  con- 
nected therewllh,  and  retaloed  this  pow^essloQ 
np  to  December  SO,  1853,  when  she  sold  and 
dellTered  the  posieralon  Iherec^  to  John 
Ch^lner,  the  deed  to  whom  was  recorded  in 
the  office  of  the  probate  clerk  of  Santa  V6 
oouat.v  on  December  29,  18GS.  Qreiner  r& 
malned  in  poseession  until  August  19,  ISM, 
when  he  traoBfeiTcd  the  property  to  ElUha 
Whlttlealeyand  six  others.  Contemporaneous 
with  the  execuIioD  of  the  deed  to  Whlttlesley 
tt  ai.,  tfaejr  and  one  other  person  executed 
articles  nf  asaoclatlon  under  the  name  if  llie 
New  Mexico  Mining  Company, and  on  Febru- 
ary 1,  JHSe.  the  memtwra  of  the  association 
were  Incorporated  by  the  legiilature  of  Ibe 
territory  of  New  Mexico  under  a  similar 
designation. 

On  November  8.  18S0,  Whilllealey  «  ol.,  as 
represenllng  the  New  Mexico  Mining  Com- 
pany, petitloried  the  then  surveyor  general  of 
the  territory  (o  examine  their  title  to  said 
grant.  That  officisl  complied  with  the  re- 
quest an'l  made  a  favorable  repoit  to  Cod- 
greu,  which,  by  an  act  approved  March  1, 
1801  (12  Stat,  at  L.  887).  conBrmed  the  grant, 
the  claim  being  designated  as  private  l»nd 
claim  No.  43.  A  survey  of  the  grant  was 
thereafter  made  end  was  completed  on 
August  14.  1661,  but  such  survey  was  not 
approved  by  the  Secretsry  of  the  Interior 
UDltl  April  22.  1876.  On  May  20,  1876.  a 
patent  issueil  in  tlie  name  of  the  New  Mexico 
MInirtc  Company,  Hie  landa  embraced  therein 
575}liclng  staled  to  'contain  68.458.83  acres, 
iesa  259  acres  in  conQict  with  another  grant. 

In  adiliiion  to  the  possession  by  Mrs.  Ortiz, 
before  stated,  her  grantee.  Orelner,  and  his 
assigns  held  actual,  open,  and  notorious 
possession  of  the  prcipmy  In  question  from 
the  conveyance  to  Oreiner  in  Decei::ber,  1853, 
until  the  commeiicemcnl  of  this  lillgalion  In 
1863.  Such  possession  wasbeld  byemploylug 
an  Hgent  or  agentu  to  live  on  the  properly 
at  the  village  of  Dolores,  near  the  said  mine, 
and  by  making  larqe  and  extensive  Improve- 
menls  on  the  prupcrty,  in  building  a  large 
stamp  mill  at  Dolores,  near  said  mine,  and 
many  other  acts,  open  and  notorious,  indica- 
tive of  ownership  of  the  properly.  No  at- 
tempt was  ever  made  by  those  through  whom 
Olldereleeve  claimed  to  Interfere  with  eucb 
possession  or  enjoyment  of  the  properly,  or  to 
actively  aisert  any  right  or  Interest  <n  said 
property,  except  through  a  suit  brought  In 
1880by  Breroort,  ashereinaflerslftied.  None 
of  said  parties  ever  Intervened  in  the  proceed- 
ings Instituted  before  the  surveyor  general 
looking  to  the  confirmation  of  the  grant  to 
Ihe  New  Mexico  Mining  Company,  nor  after 
the  surveyor  general's  report  lo  Congress  was 
an  objection  raised  lo  the  passage  of  the  act 
confltmlog  the  grant,  nor  indeed  at  any  Ume 
dtd  the  complainant  or  those  under  whom  he 
claims  object  to  the  mining  company's  asser- 
tion of  title  to  the  properly,  or  to  the  Issuance 
of  letters  patent  to  the  company. 

The  complainant  bases  bis  right  to  the 
181  U.S.  U.  a.  Book  40.  01 


equitable  relief  prayed  for  In  his  bill  upon  tha 
assertion  that  ibe  authentic  mutual  will  of 
OrtlE  and  his  wife  heretorore  referred  lo  waa 
void,  because  not  executed  with  the  formali- 
ties required  by  law  aa  lo  the  number  of  wit 
nesses,  etc.,  and  that,  subeequently,  Ortls 
died  Intestate,  leaving  no  direct  but  certain 
collateral  heirs,  who  conveyed  In  1878  the  Id- 
terest  inherited  by  them  from  Ortix  to  one 
Brevoort  who.  In  1880,  conveyed  an  undivided 
one-half  interest  in  the  properly  thus  acquired 
bv  him  joinlly  to  appellant  and  EnaebeL 
The  consideration  of  urn  laal  conveyance  from 
Brevoort  lo  Gildersleeve  and  Enaebel,  tber 
being  attorneys  at  law,  was  money  advanced 
and  services  rendered  and  to  be  rendered  to 
Brevoort  for  the  mnioleDaDce *of  a  suit  (670 
then  or  about  to  be  instituted  to  enforce  Ure- 
voort's  alleged  tille  to  the  mine. 

At  the  July.  1880.  lerm  of  a  district  court 
of  the  territory,  Brevoort,  through  the  allor- 
neys  in  question,  filed  a  bill  against  the  New 
Mexico  Mining  Company,  asserting  bis  equita- 
ble title  to  an  undivided  Interest  In  the  land 
covered  by  tbe  patent,  but  after  the  taking  of 
teetimony.  and  the  hearing  of  exceptions,  npoo 
the  report  of  a  master,  the  court  on  July  18, 
1884,  dismissed  the  cause. 

At  the  February  lerm,  1883,  of  the  same  court 
certain  alleged  belrs  and  legal  represent  ail  vee 
of  Ignacio  Cano  Instltutedsultagainst  IheNew 
Mexico  Mining  Company  and  others,  based 
upon  the  claim  that  Cano  had  never  conveyed 
his  interest  in  the  mine  to  Ortiz,  and  that  la 
consequence  he  was  seised  at  the  time  of  hU 
death  of  an  undivided  interest  in  the  property. 
The  court,  however,  austamed  the  plea  of  a 
former  adjudication  based  on  an  action  which 
had  been  Instituted  In  1860  by  the  same  per- 
sons or  otherswith  whom  they  were  In  privity, 
and  dismissed  the  bill.  Brevoort  waa  a  parly 
defendant  to  this  second  suit  of  the  Cano 
claimants.  He  filed  a  cross  bill  denying  tbe 
rlchlB  of  the  heirs  of  Cano  and  sctUng  up 
title  in  himself  to  an  undivided  part  of  the 
mine  and  land  covered  by  the  patents  bj 
virtue  of  the  conveyances  aforesaid  from  the 
collateral  heirs  of  Ortiz,  and  asked  the  same 
relief  at  that  prayed  for  in  bis  former  suit. 
Subsequently,  the  mining  company  compro- 
mised their  controversy  with  Brevoort  and 
Enaebel,  and  Brevoor'  was  dismissed  from 
thecause.  Thereupon  Qlldersleeve  Intervened 
and  was  permitted  oy  the  court  to  set  up  hia 
rights,  under  the  conveyance  from  Brevoort 
lo  himself,  with  the  same  effect  as  though  be 
had  originally  been  made  a  defendant.  The 
court,  treating  tbe  compromise  between  Bre- 
voort and  the  mining  company  as  Inoperative 
against  Qlldersleeve.  by  Its  order  allowed 
Qlldersleeve  to  assert  bis  rights  nunc  ^  tune, 
as  If  they  had  been  advanced  at  the  time  Bre- 
voort filed  his  cross  bill. 

The  issne  thus  formed  between  GlIderaleeTC 
and  the  New  Mexico  Mining  Company  therfr 
upon  proceeded  as  a  new  action,  with  Qllder- 
sleeve OS  complainant. 

■In  1880  the  mining  company  trans  (577 
ferred  tbe  property  embraced  in  Ihe  letters  pat- 
ent to  Stephen  B.  Elkins  and  Jerome  B.  Chaf- 
fee, but  the  greater  portion  of  the  property 
was  reconveyed  to  the  company  In  1884. 

It  Is  not  material,  however,  to  notice  the 
.-  I     8M 
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diaposftloD  nude  by  Cbaffee  and  Elklns  of  tbe 
luid  not  recoDTeyed  bf  them  to  tbe  mlnfoK 
compaur. 

Tbe  Usue  between  Glldenleere  and  the 
mloiDg  company,  aa  beretofora  stated,  re- 
■ulted  lulTereelj  to  complalnaiit  in  tbe  terrl- 

Matri.  ThomkM  Ehaltli  and  B.  L.  Warren 
for  appellant 
Jfr.  Joseph  Ii»r«eqae  for  appellee. 

Mr.  Juttiee  WUte  dellTered  tb«  opinloa  of 
tbe  court: 

Tbe  appeal  being  from  a  Judgment  of  a 
territorial  court,  and  no  exceptiooB  to  riiHnga 
of  the  court  on  the  admission  or  rejection  of 
teatlniony  being  presented  for  our  considera- 
tion, we  are  limited  in  our  revtenr  to  a  deter- 
mination of  the  question  whether  the  facts 
found  are  iufDcleat  lo  sustain  the  Judgment 
rendered.  Ham  t.  Vtettnia  Copper  Min.  Co. 
160  U.  S.  803,  813  [ants.  486.  43S]. 

Id  the  trial  court,  tbe  cootroversj  between 
Olldersleeve  and  the  mining  compan;  was 
disposed  of  upou  the  ground  that  the  statute 
of  limitations  barred  complainant's  riglit  to 
recover.  Tbe  supreme  court  of  the  territory, 
however,  reeled  its  Judgment  of  affirmance 
not  only  upon  the  har  of  Ibe  statute,  but  upon 
tbe  furtber  fact  found  by  tt  that  Ortiz  and  his 
wife  had  executed  a  valid  mutual  will,  by 
which,  upon  the  death  of  Ortiz,  tflle  to  the 
mine  in  question  vested  in  his  widow,  through 
whom  the  mlnlnj^  company  claimed. 

We  shall,  however,  consider  the  case  in 
knolber  aspect,  and  shall  baae  our  conclusion 
that  the  complainant  la  not  eulltled  to  relief 
at  the  hauite  of  a  court  of  equity  upon  the  fact 
R78]t  bat  "the  record  ezhlbllsBuchgroBB  laches 
on  Die  part  of  complainant,  or  Ihcise  with  whom 
he  ii  in  privily,  aod  upon  whose  rights  his 
own  roust  depend,  ai  to  effectually  debar  him 
from  a  right  to  the  relief  which  he  seeks. 

In  Hammond  v.  Bopkint.  148  U.  8.  234 
W- 134].  speaking  through  Jfr.  Chief  Justice 
Fuller,  this  court  said: 

"No  rule  of  law  is  belter  settled  than  that  a 
court  of  equity  will  not  aid  a  parly  whose 
application  is  destitute  of  conscience,  good 
faith,  and  reasonable  diligence,  but  will  dis- 
courage stale  demaude,  for  th«  peace  of 
society,  by  refusing  to  interfere  where  there 
baa  been  gross  laches  In  prosecuting  rights,  or 
where  long  acquieacence  in  the  assertion  of 
adverse  rlehts  has  occurred." 

In   Oatiiher    v.     OadvM,     14S    U.    3.    308 

(36: 738],  speaking  through  Jfr..7utttM Brewer, 
t  was  said  of  the  case  tben  being  considered 
(p.  871  {740])i 

"The  question  of  laches  turns,  not  simply 
upon  the  number  of  years  which  have  elapsed 
between  tbe  accruing  of  her  rights,  whatever 
they  were,  and  ber  assertion  of  them,  hut  also 
upon  tbe  nature  and  evidence  of  those  rights, 
the  changes  in  value,  and  other  circumstances 
occurring  during  that  lapse  of  yeara.  The 
cases  are  many  In  which  tliis  defense  has  been 
Invoked  and  considered.  It  is  true  that  by 
reason  of  their  differences  of  tact  no  one  case 
becomes  an  exact  precedent  for  another,  yet  a 
uniform  principle  pervades  them  all." 

In^MMtsfT.  amrw^IM  U.S.  871  [80:716], 
S14 


the  court  said,  tpeaklng  through  Mr,  Juttiot 
Gray  (p.  887  [718]): 

"Independently  of  any  statute  of  limitaliooa, 
courts  of  equity  uniformly  decline  In  assist  a 
person  who  has  slept  upon  his  rights  and 
shows  no  excuse  for  bis  laches  in  asserting 
tham.  'A  court  of  equity,' said  Lord  Camden, 
'baa  always  refused  Its  aid  to  stale  demands 
where  the  party  slept  upon  his  rights  and 
acquiesced  for  a  great  length  of  time.  Noth- 
ing can  call  forth  this  court  into  activity  but 
conscience,  good  faith,  and  reasonable  dili- 
gence; where  these  are  wanting,  the  court  is 
passive  and  does  nothing.     Lscliea  and  neglect 


'litLaMAB.  Co.i.LodaiArXi'U.  B.  ]9:f[570 
rS?:  104fi].  and  MachtU  v.  C'uilear.  137  U.  S. 
556  [84:776],  It  was  declared  lo  be  correct 
doctrine  that  tbe  mere  assertion  of  a  claim  un- 
accompanied l>y  any  act  to  give  effect  to  It 
could  not  aval!  to  keep  alive  a  right  which 
would  otherwise  be  precluded. 

With  the  ;)r[ncip1e9euuuclated  Id  these  de- 
cisions to  guide  us,  we  proceed  to  review  th« 
pertinent  facts  showing  the  conduct  of  th« 
persons  In  whom  complainant  contends  the 
title  lo  the  mine  vested  upon  the  death  of 
Ortiz  in  184S,  by  reason  of  tbe  alleged  intestacy 
of  the  latter. 

It  is  undisputed,  if  the  claim  of  tbe  collateral 
heirs  of  Ortiz  as  to  the  nulKty  of  tbe  will 
executed  by  Ortiz  was  well  founded,  what- 
ever title  Ortis  had  lo  what  la  now  known  as 
the  Ortiz  mine  vested  in  them  upon  tbe  decease 
of  Ortiz  in  1S48.  subject  to  such  conflnuatiOQ 
by  Ibe  United  States  aa  the  law  required.  By 
article  8  of  the  treaty  of  Guadalupe  Hidalgo 
of  1348  (9  Btat.  at  L.  937).  Ibis  government 
agreed  to  respect  rights  of  private  property  In 
tbe  ceded  territory  in  existence  at  the  date  of 
Ibe  cession.  To  carry  Into  effect  this  siirpc- 
menl,  Congress  passed  nn  act  enlitli-il  "An 
Act  to  Establish  Hit  Office  o(  Surveyor 
General  of  New  Mexico.  Kansas,  and  Ne- 
braska, to  Grant  Donations  to  Actual  Settler* 
therein,  and  for  Other  Purposes."  which  act 
was  approved  July  32,  1854  (10  Stat,  at  L. 
308).  'By  g  8  of  this  act  it  was  made  the  duty 
of  tbe  Surveyor  Genera!,  under  rules  and 
regulations  lo  be  established  by  the  Secretary 
of  Interior,  to  inquire  Into  and  report  to  Con- 
gress upon  the  validity  or  invalidity  of  all 
claims  to  lands  within  tbe  territory  ceded  bv 
Mexico  which  had  originated  before  sucb 
cession,  which  report  was  to  be  laid  liefore 
Congress  for  such  uclinn  thereon  aa  might  be 
deemed  to  be  just  and  proper,  with  a  view  tn 
the  confirmation  of  bona  Bde  grants,  Tbis 
act  baa  been  consIdere<1  by  tbis  court.  Stont- 
road  V.  Stoneivad.  158  U.  8.  340  [89:966]; 
Attiataran  v.  Santa  Rila  Land  <t  Min.  Oa.  148 
U.  8.  80  [37:876],  and  cases  cited  tn  the  latter 

The  finding  of  facts  doea  not  recapltuIaU 
the  various  steps  In  the  proceedings  initiated 
by  tbe  mining  company  through  Wblttlcdey  be- 
fore tbe  surveyor  general  under  the  act  of  IBM 
*to  acquires  patent  toltaemining  grant.[580 
Knowledge  in  the  collateral  heirs  of  Ortlx  of 
tha  passage  of  tbe  act  la  question  and  of  tbdr 
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right  to  file  ■  claim  with  the  surreyor  general 
is  of  course  to  be  presumed.  It  hiu  not  bee- 
aaserled.  howeTer.  tbnt  thew  collateral  heli 
ever  aulmiiLled  llieir  allep^eri  lllle  to  the  au 
Tey or  general  for  eiaminalioc,  or  entered  ob- 
jection to  the  validity  of  Ibe  claim  to  owner- 
Bbllfof  Ibe  entire  grant  filed  wltb  that  official 
by  the  New  Mexico  Mining  Company.  It  1b 
also  not  pretended  after  the  aurveyor  general 
bad  reported  Ibe  entire  grant  to  Congreea  for 
cooflrmatioD,  aa  belonging  to  the  New  Mexico 
Mining  Company,  that  thn  alleged  colialeral 
heirs  of  Ortiz  ever  in  any  way  presented  their 
prelensiona  to  that  boily.  or  raised  any  nbjr- 
tlon  lo  the  confirmallfin  by  Congress  of  t 
grant  in  the  manner  and  form  recommended 
by  Ibe  aurveror  general,  and  after  the  grant 
was  contirmetl  by  Congreaa,  in  the  long  inter- 
val which  flnpfteii  before  the  iaxue  of  the  pat- 
ent (from  IRCl  In  1876).  there  is  hIm)  no  pretense 
that  tbu  rollateral  helra  of  Orliz  ever,  before 
any  Hdminlatrative  ofScer  of  the  tiovemment, 
asserted  the  existence  in  tbrmselves  of  the 
rights  now  advanced  by  tbera  as  ihe  basis  foi 
the  eqnllable  relief  whlcb  they  seek.  Indeed, 
the  record  sUnwa  that  during  twenly-t  wo  years, 
between  tbe  panwige  of  the  act  of  1854  and  the 
isHue  of  the  patent  in  I87G.  tbe  collateral  heirs 
remained  supinely  indifferent  lo  tbe  assertion 
of  Ihetr  supposed  title,  while  during  the  greater 
portion  of  this  time  the  Ni'W  Mexico  Mining 
Company  was  expending  labor  and  incurring 
tbe  expense  connected  with  the  obtaining  of 
the  letter*  patent.  So,  also,  these  alleged 
heirs  frnm  the  dale  of  the  death  of  Ortiz  per- 
mitted Mrs.  Orliz.  Qrenier,  and  those  holding 
under  Lim.  Including  tbe  mining  company,  lo 
remain  in  undislurb»]  possession  of  the  prop- 
erty and  lo  engage  in  large  outlay  for  ita  de- 
velopment wiibnut,  lo  Tar  as  appears,  even 
claiming  rights  in  themselves,  until  more  than 
four  years  had  elapsed  from  tbe  final  granting 
of  tbe  patent.  It  Is  proper  also  to  observe 
that  when  the  first  suit  wiia  broucht  in  1880 
It  was  commenred,  not  on  behalf  of  the  collat- 
eral heirs  of  Ortiz,  but  was  tniilatod  (or  the 
beneflt  at  one  who,  with  full  Icnowledge  of 
all  tbe  circumstances,  acquired  Ihe  supposed 
08 1]  title  of  such 'collateral  heirs,  for  Ihe  pur 

CofspeculatingupoQ  tbe  chance  of  wresting 
I  tbe  mining  company  the  title  acquired 
by  it  under  tbe  patent,  although  at  that  time 
the  laches  of  tbe  collateral  beirs,  whose  rights 
the  suit  chnniploned,  bad  effectually  debarred 
them  from  invoking  tbeaid  of  a  court  of  equity 
to  relieve  them  from  the  resulls  of  their  ow 
quiescence  and  neglect. 

It  Is  true,  as  held  in  Johngon  v.  Tmciiey.  80 
U.  S.  13  Wall.  72  [30:  4B5],  that  where  the 
title  to  land  bad  passed  from  tbe  government, 
and  the  question  becomes  one  of  private  right. 
courts  way  inquire  whelher  tbe  party  holding 
tbe  patent  should  be  treated  as  owning  it  ab- 
Bolutety  in  bis  own  right  or  as  a  trustee  for 
another,  and  therefore  that  courts  of  equity 
have  the  power  to  inquire  Into  and  correct 
mfstakea,  injustice,  and  wrong.  But  when 
the  aid  ot  a  court  of  equity  is  invoked  in  effect 
to  annul  tbe  conflrmation  by  Congress  or  to 
overrule  the  final  concltwlon  of  the  adminis- 
trative department  as  to  the  person  entitled  to 
a  patent  from  the  United  States,  the  fact  that 
the  complainant  who  asks  such  equitable  re- 


lief,  theretofore  possessed  not  only  ample  op- 
portunity to  assert  bis  own  claim,  but  also 
abundant  occasion  to  contest  tbe  right  ot  tlie 
person  lo  whom  a  patent  was  granted,  baa 
completely  failed  to  do  either,  and  baa  been 
guilty  of  tbe  grossest  and  most  Inexcusable 
laches,  is  necesaariiy  a  conclusive  reason 
against  the  allowance  of  tbe  relief  asked. 

When  Brevoort  acquired  bis  alleged  rights. 
In  1678,  tbe  New  Mexico  Mining  Company 
was  in  possession  of  the  properly,  ami  Bre- 
voort knew  this  fact.  When  on  June  30, 1880, 
Brevoort  executed  the  conveyance  nf  an  un- 
ilivided  interest  to  Qildersleeve  and  Knaebel 
for  the  coiulderation  of  tbefr  assistance  by 
advaiKM  of  money   or  otherwise  in  contem- 

Slated  litigation  with  tbe  mining  company, 
revoort's  grantees  knew  tbe  fact  to  be  that 
be  was  not  in  possession,  and  that  tbe  New 
Meiico  Mlulng  Company  was  in  actual  poa- 
sesslon . 

To  recapilulat«,  there  waa  an  uninterrupted 
use  and  enjoyment  by  the  widow  of  Ortiz, 
and  those  claiming  by  conveyance  from  her, 
of  tbe  properly  in  qiiestion,  from  tbe  death  of 
Ortiz  in  1848;  no  attempt  was  ever  mnde  lo 
assert  rlgbti,if*any,oflhecollateralhelri.[682 
of  Ortiz  In  Ibis  properly  until  tbe  year  ls80. 
They  stood  by  and  witnessed  the  expenditure 
of  large  sums  of  money  upou  the  properly  and 
did  nothing  eibibiiing  an  Intention  lo  assert 
tueir  supposed  rights.  No  attempt  was  made 
in  tbe  pleading  of  Qildersleeve  to  ofter  any 
explanation  of  Ibis  long  continued  acquies- 
cence in  tbe  rights  of  those  In  posseGslon  ol  lli« 
mine  and  nf  the  privilege  conueclcd  there- 
with. Under  such  circumstances,  we  think 
Ibe  heirs  and  those  claiming  under  them  are 
not  entitled  to  equitable  relief.  Fiuding  at 
the  very  threshold  of  tbe  case  tbe  exisience  of 
such  laches  on  the  part  ot  complainant  as  de- 
bars him  from  obtaining  the  equitable  relief 
which  he  invokes,  we  have  not  deemed  it 
ueccsaary  to  express  any  opinion  on  tbe  olber 
questions  presented  by  the  record.  Tbe  court 
below  in  the  concluding  sentences  of  its  opin- 
ion aptly  conveyed  the  reasons  which,  apart 
from  a  consideration  of  the  otber  questions  by 
it  considered,  demonstrate  the  entire  want  of 
equity  in  the  complainant's  case.     The  expros- 

IS  to  which  we  refer,  by  O'Brien,  Ch.  J., 

as  follows: 

'Onl2  dies  in  1848.     Tbe  widow  claimsaod 

erta  her  rights  under  ibe  will  as  tbe  ab 
solute  owner  of  all  tbe  property  of  which  be 
died  possessed;  sbe  disposes  of  such  rights  to 
bona  flde  purchasers:  for  nearly  forty  years 
before  this  suit  was  commenced  tbey  occupy, 
improve,  and  pay  taxes  on  this  property. 
Plaintiff's  grantor  and  those  through  whom 
such  grantor  claims  title,  relatives  of  tbe  de- 
ceased Ortiz,  and  residing  in  tbe  vicinity  of 
tbe  grant,  remain  silent;  acquiesce  by  such 
silence  lo  tbe  disposliion  so  made  of  tbe  prop- 
erty (or  so  long  a  period,  while  the  name  Is 
being  enhancea  in  value  l>y  tbe  capital  and 
labor  of  honest  purchasera  or  occupanls.  In 
fact,  not  a  word  la  heard  from  any  ot  tba 
kindred  In  relation  to  the  matter  until  they 
relinquish,  fora  trifling  consideration,  all  their 
^"tsresi  therein  to  plaintiff's  grantor." 

TTu  judgment  of  ths  tuprtm*  amrt  tf  tit*  Itr- 
ritory  i»  t^rmtd. 

.  .     811 
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L  Crtmlnsl  prooeedlnga  are  not  Inmiaud  befo 
the  pawage  ot  an  not  vhtob  baa  a  |iro«peoll' 
OperallDD  onJj.  merely  because  a  blU  ot  Indlc 
meat  bB9  been  Bubmltted  to  the  gnui  Jurr  I 
tha  pmaecutlDK'  attorney,  and  wltneawa  e 
■mlDed  before  Ibe  grand  iuiy,  when  ttae  tndk 
meucli  not  prewnted  or  anr  IntormaUon  filed 
court  or  any  camplalDC  made  beFore  a  mag< 
trate  until  after  Ibe  act  ta  paaaed. 

1,  Tbe  provlsloa  tor  the  proaeciiUoii  ot  offense* : 
tbe  dli-lalan  ot  tbe  district  In  which  they  wai 
commllled.made  by  the  actotOOTi«reaa  of  Jul 
12.  19M.  rbap.  132,  wltb  nspecc  to  the  dialrlct  i 
MlnnewtB.  applies  to  all  proceedlnRH  Instltub 
atter  ihe  act  took  effect.  aJIbouigb  tbe  otiea* 
may  have  been  committed  botore  tfaat  time, 
pto.  694.] 

Argued  Mareh  6,  9. 1896.    Deeided  March  ft 
1898. 

IN  KRROR  to  the  District  Court  of  tl 
United  Statra  for  tlie  Dialrlct  of  Hlnnesoi 
to  revieiT  a  jiidumcal  convlclibg  George  W 
Post  of  sulmrtialioii  of  perjury.  Reofr^  and 
due  remHtided.  wiib  directions  1o  Bet  aside  tbe 
vi-rdicl  and  to  Eustain  the  demurrets  to  tbe  In- 
diclment. 

I^Ulement  bj  Mr.  Jxutiee  Grayi 
At.Iune  term.  18M,  of  Ihedislrlct  court  for 
the  diHiricI  of  Minneaola  held  at  St.  Paul,  In 
the  Ihird  diviBioD   of  the  district,  the  ffrnnd 

!urj  for  tbe  dialrlct  presented  on  July  ".. 
894.  two  indicimenlB  ai^HlDst  George  W.  Post 
on  U.  8.  Rev.  Stat,  g  54U3,  for  suborn atioa  of 
perjury  on  February  8,  1894,  at  Duluth.  Id 
tbe  fifth  division. 

To  each  indictment  ihe  defendant  pleaded 
not  guilty,  with  leave  to  irlthdraw  bis  plea  at 
October  terra,  18114.  held  at  St.  Paul,  to  which 
the  cases  were  conilDued.  At  Ihat  terra,  he 
wiihilrew  hlB  plea;  and  demurred  1o  each  In- 
dictment, for  want  of  Jurisdiction  in  the  court 
to  take  cognizance  ol  tbe  malten  and  Ibtngs 
therein  set  forth,  becauae  the  otfciises  were  n1. 
leged  to  have  been  comraltled  in  the  fifth 
division  of  the  district,  and  the  Indiclment 
was  found  and  presented  at » term  held  at  St. 
Paul,  In  the  dUirict,  and  outside  of  that  difl- 
■ioa.  The  demurrer  was  overruled;  the  do- 
fendaol  pleaded  not  gultly  to  each  indlciroent; 
Ibe  two  cases  were  consolidated  by  Ofiler  of 
tbe  court  for  trial;  the  jury  returned  verdicts 
of  guilty;  (he  defendant  moved  in  arrest  of 
Judftmenl,  for  wanlof  jurisdiction  in  Ihe  court 
S84]io*try  him  upon  the  indlctmeniB;  the  mo 
tton  was  overruled ;  and  the  defendaat  waa  Fen 
lenced  to  be  Imprisooed  tbree  ytars  lo  tbe 
penitentiary,  and  to  pay  a  floe  of  $3,000;  and 
aned  out  this  writ  of  error. 

Not*.— .^  Id  CT^lFioI  larMieUm  of  UiMta 
Bta'rl  courts  (U  to  locoHlv,  tee  note  to  United  Slates 
V.  Wlltberser.SiSl. 


f  THB  UnriD  Statu.  Oct.  Tnnt, 

Bj  atlpolUloQ  Id  writing  of  connael  it  wM 
■gTMd  that  there  should  be  added  to  the  ra>- 
ord,  aa  if  In  obedience  to  a  writ  of  certiorari 

for  diminution  thereof,  BQ  order  of  the  district 
court  directing  tbe  record  to  be  amended  br 
setting  forth  the  following  facts:  The  grwid 
jury  for  the  district  of  Minueaoia  at  Jpne 
term,  1894,  was  duly  Impaneled  July  S,  1^4, 
and  then  entered  upon  the  discharge  of  Its  du- 
ties for  the  entire  district  of  Hinneaota,  and 
was  eontlDuously  la  session  from  that  d^y  lo 
and  including  July  20,  1891,  and  on  this  lut 
day  returned  these  two  Indictments,  and  made 
its  final  report,  and  was  discharged  by  tha 
court.  All  the  persons  nboso  nsmea  were  in- 
dorsed upon  tbe  Indictments  were  duly  nim- 
mooed  fn  these  cases  before  tbe  grand' Jurr 
prior  lo  July  6,  1894.  and  In  obedience  tosucta 
summons  were  in  actual  attendance  upou  tha 
i»urt  prior  to  July  12, 1894. 

Memrt.  Jamea  K.  RedinKton  and  8.  F. 

WliiU  for  plalnlifT  in  error. 

Mr.  f,  U,  Dicklnaan,  Asdstant  Attorney 
General,  for  defendant  in  error. 


By  tbe  Revised  Statutes,  as  by  the  previona 
act  admitting. the  stale  of  Hinncaotalnto  tba 
Union,  the  whole  state  was  cousiiluled  one 
judicial  dislrict.  Act  of  Uay  11,  1858  (11 
I  »la_t._at  L.  28S,  chap.  81.  g  3):  U.  8.  Rev.  Stat. 


the  c  .._...  ._ 
eluded  Bt.  Paul,  were  to  be  held  at  HI.  Paul 
on  Ihe  4th  Tuesdav  In  June  and  the  3d  Tues- 
day In  January, aDO  the  courts  for  the  fifth  divl. 
sion.wblch  Included  •Duluth.wcre  to  be  [585 
held  a1  Dututh  on  the  3d  Tuesday  in  May  and 
the  Sd  Tuesdny  in  October;  a  grand  Jury  and 
petit  jury  might  be  summoned  at  each  term; 
and  the  crlmlual  Jurisdiction  of  the  court  waa 
in  no  wise  restricted  lo  a  particular  division, 
ao  Stat,  at  L.  72. 

But  by  tbe  act  of  July  19,  1B94,  chap.  189, 
entitled  "An  Act  Regulating  the  Froceduie 
in  Criminal  Causes  in  the  District  of  Ulnoe- 
enacted.  In  §  1,  that  "all  criminal 
proceedings  Insiiiuted  for  the  trial  of  offenses 
against  the  laws  of  the  United  (Stales  arisiug 
In  the  district  of  Minnesota  shall  be  brought, 
bad,  and  prosecuted  Id  the  division  of  said 
district  in  which  such  offenses  were  codi- 
mitted; "  and  In  g  3,  that  "thfa  act  ahall  Uke 
effect  upon  its  passage."  28  Btat.  at  L.  109. 
As  was  said  by  this  court  In  a  recent  case: 

In  all  cases  wbure  life  or  liberty  Is  affected 
by  lis  proceedings,  the  court  must  keep  stricUy 
wlibin  the  limits  of  Ihe  law  authorizing  It  to 
lake  jurisdiction  and  to  try  the  case  and  to 
render  judgmeut.  It  cannot  pan  beyond 
those  limits.  In  any  essential  requirement,  in 

ither  stage  of  these  proceedings;  aud  Ita  au- 
thority In   tboBe   particulars  is  not  to  be  en- 


Ktir.8. 
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placed  bf  the  law  under  111  juriadlction;  and  the  offenae  U  cmnmltted.  The  flndtog  of  tho 
wheo,  Id  takiDg  custody  of  ihe  accuied,  and  Indictment  U  no  part  of  the  trial." 
in  lu  modes  of  procedure  to  tbe  determf nation  Criminal  proceedings  ouinot  be  aald  to  Iw 
of  the  queallon  of  his  guilt  or  innocence,  and  brtmitbt  or  iDatltuted  until  a  formal  charge  ia 
in  rendering  Judgment,  the  court  beepswithin  openly  made  agBlnat  the  accused,  either  t^ 
tbe  limiUlinns prescribed  by  the  law,  custom-  Indictment  presented  or  informalion  tiled  in 
vy  or  ilalutory.  When  tne  court  goes  ont  court,  Qr.  at  tbe  ieflsl,  by  complaint  before  a 
of  theMiimllaliona,  iU  action,  to  tbe  extent  of  magistrate.  Virginia  v.  Paul,  148  U.  S.  lOT, 
such  e«ceM,  is  Told."  Be  Bonrar,  151  D.  B.  119,  181  [87:386.  8M,  SBI]:  Jfcr  v.  PhUUft. 
343,  206,  207  [3S:  149,  101].  Ruis.  &  R.  369;  Eeg.  v.  Parktr,  Let|;li  A  C. 
The  act  of  1&94,  now  tn  question,  Is  doubt  4G9,  9  Cox,  C.  C.  475.  The  submission  of  a 
len  to  be  construed  SBoperatlng  prospectively,  bill  of  indictment  by  Ihe  attorney  for  the  gor- 
and  not  retrospectively,  upon  the  subject  leg-  ernment  to  the  grand  jury,  and  the  examina- 
islated  upon.  That  subject,  however,  Is  not  tion  of  witnesses  before  them,  are  both  in 
a  matter  of  substantive  criminal  law,  but  Is  secret,  and  are  no  part  of  the  criminal  pro- 
one  nf  jurisdlclion  and  procedure  only.  The  ceedlngs  against  the  accused,  but  are  merely 
act  does  not  create  say  new  offense,  or  make  to  assist  Ihe  grand  Jury  In  di-ii-rmlnliig  whether 
anv  cbnnge  In  Ibe  proof  or  the  punUliment  of  suth  proceedings  shall  be  commenced;  tbe 
586]*Bn  oSeufe  already  existing.  It  is  but  a  grand  jury  may  ignore  tbe  bill,  and  decline  to 
regulation  of  procedure,and  of  procedure  so  far  Snd  any  indictment;  and  Itcannotbe  known 
only  HB  affects  the  jurlsdlclion  of  the  court  whether  any  proceedings  will  be  inslituled 
wilb  regard  to  the  different  divisions  into  against  Iheaccused  until  an  Indictment  a^nlt 
which  the  district  is  divided,  and  In  which  the  him  Is  presented  in  open  court, 
court  may  be  held.  It  distributes  the  Juris-  In  the  present  case,  each  indictment  for  an 
diction  among  the  several  divisions  by  requlr-  offense  committed  in  the  fifth  division  of  the 
ing  the  prosecution  of  offenses  "ariRlng  In  the  district,  baving  been  first  presenied.  after  the 
district  of  Minnesota"  to  take  place  In  that  dl-  act  of  1894  took  effect,  to  Ibe  court  held  Id 
vision  "In  which  such  ofTenses  were  com-  the  third  division,  and  no  (complaint  bavtog 
mitied."  It  is  not  limited  to  offenses  which  been  previously  made  against  the  defendant, 
shall  arise  after  it  takes  effect,  nor  does  It  In  the  court  bad  no  juribdiclion  of  the  case;  and 
terms  mention  offenses  which  have  already  for  Ibis  reason,  without  considering  the  other 
arisen;  but  it  u^es  the  general  words  ''offenses  questions  argued  at  the  bar,  tbe 
arising,"  which  naturally  include  both  past  t/urfff»i«nr  u  r«r«r««<{.aad  tbecsse  remanded, 
and  future  offenses,  as  do  tbe  words  "offenses  with  directions  to  set  aside  the  verdicta  and  to 
committed ;"  and  It  is  indisputably  within  Ihe  suatsin  the  demurrers  lo  the  Indictments. 
discretion   of  tbe  legistalure,   when  granting. 

limiting,  or  redislritiuting  jurisdiction,  to  in-  

elude  offenses  commiUed  before  the  passage  _ 

of  the  act.     CVwiv.  United  Sl'itn.  188  U.  H.  HENRY  C.  ROUSE.  Receiver  *&>«»  (688 

157,  180  [34;  908,  SM]      The  point  of  lime  at  ^"^  cf  tbe  Missouhi,   Kansas.  &  Tbzai 

which  the  act  is  to  appW  to  a  particular  case  Railwat  Compani.  PIf.  in  b'rr.. 

Is  not  tbe  lime  of  committing  tbe  offense,  but  >■ 

Ihetimeof  instliulingtheproceedlnes.    Trent-  JOHN  E.  HORNSBY. 

■ogtliedirectionasoperattog  prospectl  vely  only , 

tbat  "all  criminal  proceedlnss  instituted    .  .    .  (Bee  S.  C  Reporter's  ed.  fiSS-UlJ 

shall   be   brought,  had,  and  prosecuted"  in  a 

particular  division,  It  obviously  Includes  all  Juritdielioa  of  Supremt  Court. 

Eroceedlngs  which  shall   be.  and  none  which 

avebeen,  instituted.     Without  regard,  there-  On  interrernionrortheallowatieeofaclalmunder 

fore,  lo  the  time  of  the  commission  of  sn  of-  foreclosure  prooeemnjrs  in  a  eUrcuit  court  ol  tht 

fense,  all  the  proceedings  for  its  proaecution.  United  8toL«a3a«»tnstpropert)' or  a  fund  beln. 

If  instituted  after  Ihe  a«  of  1894  look  effect!  5?X"n'^rSna^v  detnS^  whoUy  u^  ^d/v™ 

must  be  In  the  division  in  which  the  offense  cmi^°,hl^tbe  dSiu  of  The  c^^^^ 

wascommitted;  but  if  Inatituled   before  this  ■ppcBlslsOnal  under  I  8  of  thejudlclnry  act  of 

act  took  effect,  ibey  might  go  on,  as  under  the  March  8,  leei. 

earlier  acts,  In  any  division.  „ 

The  two  cases  priQcIpally  relied  on  by  the  L«0-  7U0.J 

K'''L^„SI"'^^,  "L^?^.  '■  ^?''"^  '^If-  ^**  Siamitltd  March  t,  1896.     Bedded  March  SS, 

U.  8.  293.  297   [36:  438,   441],  nod  Gaha  v.  igge 
Umied  atata.  16a  U.  8.  211,214  [1)8:410,  416], 

Irp  Implication,  at  least,  support  this  conclu-  TN  ERROHtothcUnlled  States  Circuit  Court 

•ton.     la  Caha't  Cau  the  act  of  Congress  ex-  1  of  Appeals  for  the  Eighth  Circuit  to  review 

pressly  reserved  the  former  jurisdiction,  not  a  judgment  of  that  court  affirming  the  judg- 

only  over   prosecutions  already  commenced,  mentof  the  Circuit  Court  of  the  United  Statea 

but  also  over  crimes  already  committed.     In  for  llie  District  of  Kansas  for  injuries  inflicted 

Logan'*  Catt  the  act  of  Congress,  as  this  court  upon  John  E.Horosby  through  tbe  negligence 

observed,  "does  not  affect  the  authority  of  tbe   ■ — ---  -   ■ ■ — — 

grand  jury  for  the  district,  sittlne  at  any  place  KoTm.-AtUiJiin»iHtMimofUniUd  Statu  eiroiXI 

at  which  tbe  court  Is  appointed  lo  be  held,  lo  f™«  '"P'ndWo ->"  partte.  ondr«W«r.«,  we  note 

»87]presentlndlctmen,sforoffensea«commlt-  '°^?)°'I,LS,^"r.f«^M  «,  h,    -^  ,«  *. 

tecl.Dv»bmwlHlnlbedl.ttloi.  Uonlyrequra  i™„u, „„„„„, ,™J^,.  „i„  „.«««„.„„. 

tbe  tnnl  to  be  had,  and   wnU  and  reeogol-  p„n»;  raiiltnct  or  a»lonor,-aee  note  to  U'DooaU 

laocea  to  be  returaed,  Id  tlie  dirialoo  tn  woicb  v.  Smatie,.  TiSt. 

Wl  0.  8.  ^,           ,    811 
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of  tbe  receiver,  Henrr  C.  Roiue,  In  Uio  OMn- 
tlon  ol  the  Hlatouti,  Kaiuas,  A  Tna*  Rail- 
way.    On  motion  to  diiraiH  or  afllrm.    A'(- 

S«e  lame  ca«e  beloir,  19  U.  8.  App.  4M. 

The  raclB  ara  staled  ia  the  opinion. 

Mr.  Nelaon  Cttm*  for  defendant  Id  error, 
In  faior  oF  the  molion. 

MeuTt.  J»m«a  Hanrnuui  and  T.  N. 
Sad^wlck  for  plaintiff  in  error  Id  opposition 
to  motioD. 

Mr.  (7U^Jiu(K«FnU«rde1tTer«d  the  opin- 
ion of  the  court: 

The  Mercantile  Truat  Companr,  a  corpora- 
tion of  New  Tork.  filed  lU  bill  aKalnst  the 
MlBtourl.  Kanut,  &  TeiBB  Railway  Corapaay, 
a  corporatioD  of  Kaniaa,  in  Ibe  circuit  couil 
of  the  United  Siaiea  for  the  dlBtrlct  of  Kansas. 
for  the  toraclosare  of  certain  mortgagee,  and 
Eddy  and  Croia  were  appointed  recelven, 
upon  whoee  deceaae  Kouae  was  aubailiuted. 

Under  a  geoeral  order,  lo  which  be  refers, 
but  which  ii  nol  aiTen  in  the  record,  Hornaby 
filed  a  pettllon  of  Intervention  Id  that  auit, 
Mehlng  damages  for  Injuries  Inflicted  throi)gli 
tbe  negligence  of  tbe  receivers  in  the  opera- 
tion of  the  road.  To  this  petition  the  detcDd- 
acts  iDterpoeed  a  demurrer  upon  the  gronnd 
that  the  petition  did  not  state  facts  sufficient 
to  constltule  a  cause  of  action,  which  was  hn»- 
tallied  and  the  petition  dismissed,  whereupon 
the  case  was  carried  to  tbe  circuit  court  of  ap- 
peals for  the  eighth  circuit,  the  judzment  re- 
versed, and  the  ca«e  remanded.  Homiin/-r, 
BS9]B!<iy.  12V.S.»A.pp.  iOi.  Thereupon  de- 
(cndame  answered  on  Ibe  mcrllt'  and  the  Inter- 
vener replied.  Defend  an  (amoved  the  court  for  a 
reference  to  a  master,  "  which  molion,"  Ibe 
record  elates,  "lo  refer  the  claim  of  John  E. 
Hornsby  against  tbem  as  set  forth  in  Ibe  inter- 
vening petition  of  said  Horaeby  and  tbe  iavues 
Joined  tliereon  lo  a  master,"  was  overruled. 
A  jury  was  then  Impaneled  on  motion  of  the 
Intervener,  a  trial  had,  and  verdict  returned. 
whereupon  the  court  entered  an  order  In  these 
words,  after  setting  out  (he  verdict: 

"And  1  hereupon  the  court  dolb  now  approve 
•aid  verdict  and  order  and  adjudge  that  the 
said  laierveoer,  John  E.  Hornsby,  have  and 
recover  of  and  from  ihe  said  defendants. 
George  A.  Eddy  and  Ilarrlaon  C.  Cross,  as  re- 
ceivers of  the  property  of  the  Missouri.  Ean- 
■as,  ±  Texas  Railway  Companv,  the  sum  of 
$1.1,000.  together  with  Inleresl  thereon  at  the 
rale  of  6  per  cent  per  annum  from  thla  date, 
and  also  a!)  costs  herein  expended  by  bim, 

amounting  lo  $ ;  and  the  property  of  aatd 

MIksoutI,  Kansas,  &  Texas  Railway  Company 
wlilch  was  heretofore  in  tbe  hands  of  said  re- 
ceivers and  over  which  tbis  court  now  holds . 
Jurisdiction  shall  remalD  liable  for  said  sum 
and  sums,  and  said  receivers  are  hereby  or- 
dered to  allow,  audit,  and  pay  said  sum  and 
■uQis  Into  the  registry  of  this  court  for  said  in- 
tervener, John  E.  Hornsby:  and  If  said  re- 
ceivers as  such  have  not  sufficient  funds  In 
their  possession  and  under  their  control  for 
that  purpose,  the  property  of  said  railway 
company  remains  liable  therefor;  to  which  or- 
ders and  judgment  of  the  court  the  said  de- 
fondants,  Qeorge  A.  Eddy  and  Hatrlion  C, 
Croas,  as  such  receivers,  at  the  time  excepted. . 
818 


It  is  farther  ordered  that  the  aaM  d , 

George  A.  Eddy  and  Harrison  C.  Oiosa,  h 
such  receiver!,  bave  sixty  days  from  tlifi  dkte 
in  which  to  prepare  and  present  a  bill  of  ex- 
c«ptioDS  herein  for  allowance,  and  that  ezaco- 
tioD  in  this  case  be  stayed  ten  days  from  tUi 
date." 

The  petition  ot  intervention,  the  answer, 
and  the  various  orders  were  alt  entitled  Id  tlko 
case  of  Mercantiie  TVvM  Compann  of  Nnt  Tork 
V.  Mimniri,  Kama;  A  Taau  BaQw^  Oampaiuf 
tt  at.  From  Ihe  final  order  of  tbe  court  defeod- 
ants  'look  the  case  lo  the  circuit  court  of  [SOO 
appeals  for  the  eighth  circuit  by  writ  of  «aor 
aud  also  by  appeal.  Tbe  cause  was  heard  in 
that  court  and  tbe  order  of  the  court  below 
affirmed.  87  Fed.  Rep,  ai».  The  circuit 
court  of  appeals  was  of  opinion  that  the  appeal 
should  be  dismissed,  and  that  tbe  order  below 
should  be  affirmed  on  the  writ  of  error,  be- 
cause "the  intervening  petition  set  up  ■  cause 
-*  -  -'      exclusively  cognizable  at  law,  and 


suit,  tlie  jurisdiction  of  tfae  circuit  court  would 
nevertheless  have  been  maintainable  on  tlw 
ground  (bsl  It  was  one  arising  under  the  COD- 
stituiion  and  laws  of  Ihe  United  tjtatea  in  that 


charged  Iheir  duties  subject  to  those  orders, 
and  the  rigbt  to  sue  them  as  such,  without 
leave  of  the  court  which  appointed  them,  waa 
conferretl  by  act  of  March  S,  1887,  &  S  [U  Stat, 
at  L.  558.  chap.  B7»).  7exat  A  P.  It.  Go.  t. 
a/r.  ]45U.B.nQ3[38:8Se]:  Tenntttitt.VniM 
&  P.  Bink.  183  U.  8.  454  [38:  811], 

In  Texai  &  P.  R.  (Jo.  v.  Cox  the  objection 
was  raised  that  neither  of  the  defendaols  wae 
an  inhubitant  of  the  district  In  which  tbe  suit 
was  brciught.  sad  it  was  remarked  that  if  tlM 
suit  was  regarded  as  merely  aocillary  lo  the 
receivership  tbe  objection  was  without  force, 
but  that,  Irrespective  of  that,  the  Immunltj 
was  a  personal  privilege  which  might  be 
waived,  and  which  iu  that  case  baa  been 
waived.  In  tbe  case  before  us  the  question  in 
respect  of  an  Independent  action  at  law  ia  not 
presented  since  this  InterventioD  was  nothing 
more  than  an  application  for  the  allowance  of 
a  claim  under  the  foreclosure  proceeding  and 
as  against  the  property  or  fund  being  admiala- 
lered  by  the  court.  Soutt  v.  iMehet.  106  U. 
S.  4T  [39:  341].  Defendants  raised  no  objec- 
tion to  the  determination  of  the  entire  matter 
on  the  Intervention,  and  did  not  ask  that  on 
action  at  law  be  directed  to  be  brought,  and 


not  cbaoge  tbe  character  of  the  proceeding. 

*The  jurisdiction  of  the  circuit  court  [oOl 
over  the  petition  was  clearly  referable  to  lis  Ju- 
risdiction of  the  equity  suit,  whloh  depended 
wholly  upon  diverse  cltiiensblp,  and  tbe  case 
comes  directly  within  recent  decisions  of  this 
court  holding  that  under  sucb  clrcumatancM 
the  decrees  and  Judgments  of  tliedroult  couit 
of  appeals  are  mode  final  by  tlie  judiciary  act  of 
March  8,  1691.  B  6.  Amss  v.  U^Att,  tupra; 
Qrtgory  v.  Van  Bt,  ISO  U.  8.  648  [ante,  MM]: 

ui  D.  a. 
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nnned  by  Iho  circuit  court  of  ippeals,  we  are 
Dot  called  upoD  to  entertain  JuriBdiciiOQilmply 
becsiue  tlikt  flfflrmance  wu  entered  od  the 
writ  of  error  nlber  than  the  appeal, 
Wrttefe 


THEODORE  P.  BROWN,  Apfi., 
JOHN  W  WALKER,  United  States  Harshsl. 

(Sae  6.  C  Beporterl  ed.  5ei-«88.) 
Corutilvtional  guaranty  of  proteclitm—aeetit' 


L  VMictof  ConpreMetVebruarjIl,iaa3(ZTSlat;. 
at  L.  MS),  exmnptlag  a  wltoessfromaTirpniaocii- 
tton  OD  BCCOUQI  ot  anr  crunsactlon  to  which  he 
maj  teatitj'  before  the  InlersUie  Comni»ee 
CommlMluo,  aufflotenil;  aatiiQes  the  oonatttu- 
Uonil  icuininir  of  protecilon  agulatt  belag  com- 
pelled iDaDrcrliuinalcawtobeawlmenasaltigt 
btmarll. 

t.  Where  one  Einra  adopta  the  lawa  of  aaotber.  It 
It  alio  prpBumcd  lo  adort  the  Iidowd  anil  aettled 
coonruotloa  nt  tbuae  lava  by  the  Murta  ol  the 
■tate  from  whicb  Iber  are  taken. 

1.  The  eUDBlltutloDal  power  of  tbe  PresMeot  to 
grant  pardoo^doeG  not  take  from  Congreaa  the 
poicer  to  para  acti  of  seneral  amneatr.  auob  ai 
tboaoinf  Februar;  11.  IBB3. 

1  Tfap  Inrt  iLui  a  wltoeta  cannot  be  shielded  br 
Btatutelrom  thp  personal  diBffrace  or  o] 
attaching  tr>  Ib«  eiijoeure  ot  big  crlm 
render  a  aiiiiiite  eiemptlnH  bim  fromp 
therefor  IneutHolent  (oaatlafr  (he  con: 
■tnarantr  ol  protection  against  beltiK 
to  be  a  wltners  apalaat  hlmaelf. 

1.    The Immunilv  from  . 

before  the  iDterelnie  Comn 
lo  obi'dlence  to  Its  Kubptsna.  under  tbe  act  of 
ConarCM  of  Februar;  11.  Isb3.  la  not  limited  I 
prosecullona  in  Fed eralooutta.but  Is  applicable  I 

•.  The  barepwatblUtr  (bat  by  dIgcloiureawltDen 
may  be  tubjecied  to  tbe  orimloal  lawa  of  aolne 
other  BOVcrel^Dly.and  that  be  mar  be 
annoj^nceandeipenBeofpleadlDirhlalTntnuaity 
bj  way  of  coofrsBiuo  and  avoidance,  noti  '  ' 
■tandlns  the  ls«  bos  givvn  blm  Immunltj 
proaecutton  iberefnr.  la  not  suffluient  to  render 
■uafa  liamuctly  liisulScient  to  iiailBfy  the  < 
tutlonal  (tuaranif  ot  i>rotecllno  aealnst 
compelled  to  be  a  witneea  SKalnat  himself. 


San.— At  to  tffeci  of  pardans,  aee  note  to  Arm- 
■troos'a  Foundry  v.  Unlled  Stttea,  IB;  882. 

At  to  conditional  pardcm*,  aee  note  to  Ex  carta 
Wella.  U:  til. 

^1  toiofMntfte  UnUed  SUUa  amrlt  do  not  /oflnts 
tfdfc  ileclftoiu,  aee  note  to  Uuu  V. Muscatine,  It:  WO. 

Ml  C.  S, 


District  of  PancaTlvanla  made  DpoD  the  ntun 
of  a  writ  of  habeas  corpus,  remnniUng  tbe 
ptisoner  Brown  to  the  custody  of  lUe  macslial, 
the  appellee  In  this  case.     Affirmed. 

8ee  same  case  below,  70  Fed.  Rep.  4S,  5 
Inten.  Com.  Rep.  800. 

Statement  by  Mr.  Juttiet  Brown ; 

This  was  an  appeal  from  au  order  of  the  cir- 
cuit court,  made  upon  the  return  o(  a  writ  of 
habeas  corpus,  remantlitig  the  petitioner  Brown 
to  the  custody  of  the  matshal.  the  respondeDt 
in  (his  case. 

*Il  appeared  that  the  petitioner  had  [592 
been  subpcenacd  as  a  witnesa  before  the  Krand 
Jury,  at  a  term  of  the  district  court  (or  the  west- 
ern dialrict  of  Feansylvania,  to  teatity  in  relatioa 


leged  violation  of  the  int 
Brown,  the  appellant,  appeared  for  examine- 
tioD,  In  regpoDse  to  the  subpceua,  and  wai 
sworn.  After  teatlfying  that  ha  was  auditor 
of  the  nulway  cotnpsny,  and  that  it  was  hii 
duty  to  audit  tbe  accounts  of  the  various  offl- 
cera  of  the  company,  as  well  as  Hie  accouoti 
of  the  freight  depariment  ot  such  company 
during  the  years  1894  and  I6&9,  he  was  asked 
the  question: 

"  Do  yon  know  whether  or  not  the  A1I«- 
gbany  Valley  liailway  Company  transported 
for  the  Union  Coal  Coropany,  during  tha 
moiiiha  of  Jnly,  August,  and  September,  1B94, 
coal  front  any  point  on  the  low-|;rade  divisioD 
of  said  railroad  company  to  Buffalo  at  a  IcM 
rale  than  the  establi^ed  rates  in  force  between 
Ihe  terminal  points  at  the  time  of  such  trau- 
jijirtatlonT" 
'^To  Ihla  question  he  answered: 

"That  question,  witb  all  respect  to  the  grand 
Jury  and  yourself.  I  must  decline  to  answer 
for  the  resaon  that  toy  answer  would  tend  lo 
accuse  and  incriminate  myself." 

He  was  then  atked; 

"Do  you  know  whether  the  Alleghany  Val- 
ley Railway  Company,  during  the  year  1894, 
paid  to  the  Union  Coal  Company  any  relMte, 
rcfuod,  or  commiasioa  on  coal  trHaaported  by 
said  railroad  company  from  points  on  ila  low- 
grade  diTinion  to  Buffalo,  whereliy  the  Union 
Coal  Company  obtained  a  transportation  of 
such  coal  between  Il}c  said  terminal  points  at 
a  leas  rate  than  (he  open  tariff  rate  or  tbe  tate 
established  by  said  companyF  If  you  hare 
such  knowletlge.  state  the  amount  of  aucb  rft- 
bates  or  drawbacks  or  comtnisslona  paid,  to 
whom  paid,  ihe  date  of  the  same,  and  on  what 
ahlDmenta;  and  state  fully  all  the  particular! 
within  your  knowledge  relating  to  such  irana- 
action  or  transactions." 

Answer.  "That  queatloo  I  must  also  de- 
cline 10  answer  for  the  reason  already  given. " 

*Tbe  grand  jury  reported  these  ques-  [R93 
tioDB  and  answers  to  the  court,  and  prayed  fur 
such  order  as  to  the  court  mlablseem  meet  and 
proper.  Upon  the  presentation  of  this  report. 
Brown  was  ordered  to  appear  and  show  causa 
why  be  should  not  answer  the  aaid  quealiona, 
or  tie  adjudged  in  contempt;  and  upon  Ilia 
hearing  of  the  rule  lo  abow  cause,  it  was  found 
that  his  excuses  were  Insufficient,  and  he  waa 
directed  to  appear  and  answer,  the  quetttona, 
6M 
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which  he  decliiwd  to  do.     Whereupon  he 
•dludgei]  to  be  Id  coDtempt  and  ordered  to  pa^ 
a  flue  of  $5.  sad  to  l>e  taken  into  custody  uniil 
he  Bbould  have  answered  the  questions. 

He  thereupon  petitioned  the  circuit  court  for 
■  writ  of  habeas  corpus,  stating  in  his  petition 
the  substance  of  the  above  tacts.  The  writ 
was  issued,  petitioner  was  produced  Id  court, 
the  hearing  was  had,  bnd  on  the  eleventh  daj 
of  September,  ISOS.  It  was  ordered  that  the 
pedvion  l>e  dismissed,  the  writ  or  habeas  corpus 
discharged,  and  the  pelilioner  remaodcd  to  the 
custody  of  the  oiarBbal. 

Prom  that  JudgmeDt  BrowD  appealed  to  this 


Mr.  Jvtlict  Brown  delivered  the  opinion  of 
the  court: 

Tblscaie  Involves  an  alleged  incompatiblliry 
between  that  clanse  of  the  5lh  Amendment  to 
the  CoDstilulion,  which  declares  that  no  per- 


n[  Congress  of  February  tl,  1693  (27  Stat,  at 
L.  44il}.  which  enacts  that  "no  person  sbail 
lie  excused  from  attending  and  teslifyitig  or 
from  producing  books,  pHpers,  tatlffa.  con 
tracts,  agreemenlB,  and  dociimeDts  before  Ibe 
Inlerstale  Commerce  Commission,  or  In  obedl- 
eDce  to  the  aubpiena  of  the  CommlsBion, 
.  .  .  on  the  grouod  or  for  the  resMin  tbal 
the  leBilmooy  or  evidence,  documentary  or 
otlii-rM'l>.i:.  required  of  him,  mayleDd  to  crimi- 
ti-ii"  liiiii  »r  puliject  him  loapcnaltyor  forfelt- 
.■i))4iiiri-.    'llul  no  person  shall  be  prosecuted 

I  subji'iii  il  to  any  penally  or  forfeiture  for 
ri  ou  iicciiuiit  of  any  transaction,  matter,  or 
riling  concerning  which  he  may  testify,  or 
;iro<liice  evidence,  documentary  or  otherwise. 
iH'fore  said  CommlsaioD^  or  In  obedience  to  Its 
--t.bpatna.  or  eiiher  of  them,  or  In  wy  such 

itse  or  proceeding." 

The  net  is  sut>posed  to  have  been  passed  in 
view  of  the  opIoioD  of  this  court  in  Qmniel- 
man  v.  EUdimrk.  14!  U.  B.  547  [85:  11101,  E 
Inters.  Cora.  Rup.  816.  to  the  effect  that  U.  S. 
Rev.  Stat,  g  660,  providing  that  do  evidence 
elven  by  a  witness  shall  be  used  against  blm. 
bis  property  or  estate,  In  any  manner.  In  any 
court  of  the  United  States,  in  any  criminal 
proceeding,  did  not  afford  that  complete  pro- 
tection to  the  witness  which  the  amendment 
was  intendi-d  to  guarantee.  Tbe  gist  of  that 
decieinii  is  contained  In  the  following  ettracts 
(rum  the  opinion  of  Mr.  Jmtiee  Blalchford. 
referring  to  g  660:  "It  could  not,  and  would 
not,  prevent  the  nse  of  his  testimony  (o  search 
out  other  testimony  to  be  used  Id  evidence 
against  him  or  his  property,  In  a  criminal  pro 
ceediiig  In  such  court.  It  could  not  prevent 
the  obtaining  and  the  use  of  witnesses  and  evi- 
dence which  should  be  •tiributuble  directly  to 


otherwise,  and  If  he  had  refused  to  answer,  hi 
could  Dot  pOMlbly  have  been  convicted."  A.nd 
■gain:  "We  are  clearly  of  opinion  that  no 
statute  which  leaves  the  party  or  wlinesg  sub- 
ject to  prosecutloD  after  he  answers  the  crim- 
inating question  put  to  him  can  have  the  eflecl 
880 
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of  supplantlDg  tbe  privilege  conferred  by  tfaa 
Constitution  of  tbe  United  States.  SecllonMOof 
the  Revised  Statutes  does  not  supply  a  com- 
plete protection  from  all  the  p^ls  agaiDtt 
which  the  coast lluttonal  prohibition  was  de- 
signed to  guard,  sad  is  not  a  full  substitate 
for  that  prohibition.  In  view  of  the  constltn- 
lional  provision,  a  statutory  enactment,  to  be 
valid,  must  afford  absolute  immunity  agalnrt 
future  prosecutions  for  the  offense  to  which 
the  question  rdates." 

The  inference  from  this  language  Is  that.  If 
the  statute  does  afford  such  Immunity  against 
(ulnre  prosecution,  the  witness  will  be  com- 
pellable to  testify.  So.also,  in  fai^rv'ii  CiM,  107 
•Mass.  173,  1S5,  9  Am.  Rep.  %2.  and  io[09a 
Culitn  V.  Com.  2i  Gratt.  624,  upon  which 
much  reliance  was  placed  in  Co'inidmaiK\. 
Hitehtodc,  It  was  Intimated  thai  the  wJtneaa 
might  be  required  to  forego  an  appeal  to  the 
protection  of  tbe  fundameotsl  law,  if  ho  were 
Hrst  secured  frnm  future  liability  and  exposure 
to  be  prejudiced,  in  any  criminal  proceeding 
agsJnst  him,  as  fully  and  exienelvelv  is  he 
would  be  secured  by  availing  himself  of  the 
privilege  accorded  by  the  Constitution.  To 
meet  this  construction  of  the  constitutloD^ 
provision,  the  act  in  question  was  passed,  ex- 
empting tlie  witness  from  any  prosecution  on 
HCcount  of  any  transaction  lo  which  he  may 
testify.  Tbe  case  before  us  is  whether  tbta 
sufficiently  satiaflee  the  constitutional  guaranty 
of  protection. 

Thi!  clause  of  the  Constitution  in  question  i« 
obvinusly  susceptible  of  two  interpretation- 
If  it  be  construed  literally,  as  authorizing  thi- 
witness  to  refuse  to  disclose  any  fact  whlcL 
might  tend  to  incriminate,  disgrace.  <'r  cxpov- 
bim  lo  unfavorable  commeiu-.  ■'.t.- .  as  bt- 
must  necessarily  to  a  large  e\;.:  i' UimlDe 
upon  his  own  conscience  anil  respuDslbilitf 
whether  his  answer  to  tbe  proposed  nueatioa 
will  have  Ihat  tendency  (1  Burr's  Trial.  244; 
PUIwr  v.  Bumaidt.  13  C.  B.  762;  Eeynt^  t. 
Sprya.  1  DeO.  M.  &  G.  656;  Adaaii  v  /Joyrf. 
S  tiurlst.  £  N.  861;  MeHaia  v.  OUfion.  Bft 
Md.  214:  Bicnn  v.  ^nn,  4  DeO.  J.  &  S.  SIC; 
me  parte  llrynoldi.  L,  R.  SO  Ch.  Div.  394;  JB* 
parU  Oeltofietd,  L.  R.  6  Ch.  Div.  280),  the  prac- 
tical result  would  be,  that  no  one  could  be 
compelled  to  testify  to  a  material  fact  in  s 
criminal  case,  unless  he  chose  to  do  so.  or  un- 
less it  was  entirely  clear  that  the  prlvitego  was 
not  set  up  In  good  faith.  If.  upon  the  other 
band,  the  object  of  the  provision  be  to  secure 
the  witness  against  a  criminal  pmsecution, 
which  might  be  aided  directly  or  indirectly  by 
bis  disclosure,  then.  If  no  such  prosecution  b« 
possible.— in  other  words.  If  his  teslitnony  ope- 
rate as  a  complete  pardon  for  tbe  offense  to 
which  it  relates,— aslfttule  absolutely  securing 
to  him  such  immualty  from  prosecution  would 
sstisfy  the  demands  of  the  clause  in  question. 

Our  attention  has  been  called  to  out  few 
cases  wherelD  this  provision,  which  is  found 
with  slight  variation  Id  the  *CoDStitulion[fi96 
of  every  state, has  beeo  cositrned  Id  coanectloo 
with  a  statute  similar  to  tbe  one  before  us,  aa 


that  the  testimony  given  by  such  witooM 
■hoald  never  be  used  against  him  Id  any  crim- 
inal proMcuttoo.    It  can  only  be  said  in  gn- 
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eni  thftt  the  dauM  ■bonld  b«  ooBatrued,  m  It 
was  doubtleM  deilgned,  to  effect  s  practical 
and  bene  Been  t  parpo«0 — not  Decenarily  to  pro- 
tect wtiDesBCa  against  enrj  poeaible  detriment 
which  migbt  happen  to  them  from  their  leali- 
moDy.  nor  lo  unduly  impede,  hinder,  or  ob- 
itruct  Ibe  adm  la  let  rati  on  of  'criminal  juntlce. 
That  the  ataiuie  should  be  upheld,  if  It  can  he 
conelTued  io  harmonj'  with  the  fundamental 
law,  will  be  admitted.  Instead  of  aeeking  for 
excuse*  for  holding  acta  of  the  leglslaiiTe 
power  to  be  void  by  reason  of  their  conflict 
with  the  CoDHtitutlon.  or  with  certain  supposed 
fundamental  principles  of  civil  liberty,  the 
effort  should  be  to  reconcile  them,  if  possible, 
and  not  to  hold  the  law  Invalid  unless,  as  was 
observed  by  Mr.  Chief  Jmtiee  Marshall  In 
FUtcher  v.  Pick,  10  U.  8,  6  Cranch,  87,  128 
p:  163.  176].  "the  opposition  between  the 
Conslilulion  and  the  law  be  such  thai  the  Judge 
feeU  a  slearand  strong  convlclion  of  their  in 
com  pa  lib!  1 1  ty  with  each  other." 

The  maxfm  Nemo  UnetuT  teipnim  aeeutare 
bad  Its  origin  in  a  protest  against  the  Inquisi- 
torial and  mBDifesIly  unjust  methods  or  Inter- 
rogating accused  persons,  vrhloh  has  lonr  ob- 
tained In  the  coDliDeDlBl  system,  and.  until  the 
eipulslon  of  the  Stuarts  from  the  British 
throne  in  1688,  and  the  erectioQ  of  additional 
barriers  for  the  protection  of  the  people  against 
the  eiercise  of  arbitrary  power,  was  not  un- 
common even  in  England.  While  the  admis- 
sions or  confessions  of  the  prisoner,  when  vnl- 
unlarlly  and  freely  made,  have  always  ranked 
high  in  the  scale  of  Incriminating  evidence,  If 
an  accused  person  be  aaked  lo  explain  bin  ap- 
parent connection  with  a  crimo  under  invesll- 


gush  him  Into  a  corner,  and  to  entrap  1:1m  Into 
>07]falal  COD  IradiclloDB,  which  *ie  sops  inful- 
ly  evident  in  inanyortlieearllerntBtetriab.no 
tably  In  those  ot  Sir  Nicholas  Throckmorton, 
and  Ddal,  the  Puritan  minister,  made  the  sys- 
tem so  odious  as  to  Klve  rise  to  a  demand  for  Its 
total  abolition.  The  change  in  the  English 
criminal  procedure  in  that  particular  seems  to 
lie  founded  upon  no  statute  and  no  Judicial 
opinion,  but  upon  a  general  and  silent  acqui- 
i-acence  of  the  courts  In  a  popular  demand. 
But,  however  adopted.  It  has  become  firmly 
embedded  In  Enfcllsb.  as  well  as  In  American. 
Jurisprudence.  So  deeply  did  the  Iniquities  of 
the  ancient  aystem  Impress  theniselves  upon 
the  minds  of  the  American  colonists  Ihat  the 
states,  with  one  accord,  made  a  denial  of  the 
right  to  question  an  accused  person  a  part  of 
their  fundamenial  taw,  Botbalamsxlm  which 
In  England  was  a  mere  rule  of  evidence  be- 
came clothed  in  this  country  with  the  impreg- 
nability ol  a  constitutional  enactmeuL 

Stringent  as  the  general  rule  Is,  however, 
certain  classes  of  cases  bare  always  been 
treated  as  not  falling  within  the  reason  of  the 
rule,  and  therefore  constituting  apparent  ex- 
ceptions. When  examined,  these  cases  will 
all  he  found  to  ba  based  upon  the  Idea  that,  if 
the  testimony  sought  cannot  possibly  be  used 
as  a  basis  for,  or  In  aid  of,  a  criminal  prosecu- 
tion against  the  witness,  the  rule  cease*  lo 
apply,  tin  object  being  to  protect  the  witneea 
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himself  and  no  one  else— much  less  that  It  shidl 
be  made  use  of  as  a  pretext  for  securing  im- 
munity toothers. 

1.  Tbua,  If  the  witness  himself  elects  to 
waive  his  privilege,  as  he  may  doubtleaa  do, 
since  the  privilege  Is  for  his  proleclion  aud  not 
for  that  of  other  parties,  and  discloee*  hia 
criminal  connections,  be  Is  not  permitted  to 
slop,  but  must  go  on  and  make  a  full  dlsclot- 
ure.  1  Qreenl.  Ev.  g  4.11;  Dixon  v.  VaU,  1 
Car.  &  P.  378;  Eatl  v.  Chapman,  3  Car.  &  P. 
STO,  Hood.  &W.M:  StaU  v.  K.  4  N.  H.  003; 
Ltna  V.  MitduU.  18  lie.  872;  Cobura  y.  OdM. 
80  N.  H.  HO;  Norfolk  v,  Qaylord.  28  Conn. 
S09;  Avtin  v.  Prinee.  1  Sim.  348:  Ont.  t. 
Pratt,  126  Mass.  463;  ChambtrlaiA  v.  Wilawt. 
13  Vt.  491,  8B  Am.  Dec,  356;  Lockttl  t.  8tat», 
68  Ala.  0;  Anpfa  v.  Fntlutur.  SH  Cal.  875. 

So,  under  modern  statutes  permitting  srcuN>d 
persons  to 'lake  the  stand  in  thetrown  he  [598 
halflheymaybesubjeclediocross  examlppUoo, 
upon  their  sialemems.  State  v.  WtnlumM,  60 
Me.  234. 20  Am.  Rep.  688;  Stal«  v.  WUliata,  7B 
Me.  581;  SlaU  v,  Ober,  52  N.  H.  499,  18  Am. 
Rep.  88:  Cem.  v.  Bonrur.  87  Slass.  B87:  Com. 
V.  Morffin.  107  Mass.  199;  Ccm.  v.  Mailan.  97 
Mass.  546:  Oannor*  v.  i^opb.  50  N.  Y.  240; 
People  V.  Coary,  73  N.  Y.  398. 

3.  For  the  same  reason  if  a  prosecution  foi 
a  crime,  concerning  which  the  witness  Is  inter- 
rogated, is  barred  by  the  statute  of  limitations, 
he  Is  compellable  to  answer.  Fiirkliunt  t. 
Laicten,  I  Merlv.  391.  400;  CalAoutt  v.  T/iimp- 
son.  5Q  Ala.  166,  26  Am.  Rep  T.';4:  MaAanke 
V.  Cleiand.  76  Iowa,  401;  Weltloi.  v,  Bvrch.  13 
111.  874;  United  Slatei  v.  Smil/-.  4  Uuy.  123; 
CtoM  V.  Otney,  1  Denio,  819;  itwyi'f  v.  Mather, 
4  Wend.  22»,  253-25S.  21  Am,  Dee.  132;  WU- 
liamM  V.  Farrington.  2  Cox,  Cb,  202;  Daeit  v. 
Reid.  5  Sim.  448;  Fioj/d  v.  SlaU.  T  Tex.  315; 
IHalonej/  v,  Doic.  2  Hilt.  347;  Wolfe  y.  Ooulard, 
V,  Abb,  Pr.  836, 

8.  ft  the  answer  of  the  witness  may  have  a 
tendency  to  disgrace  him  or  bring  him  Into 
disrrpute,  and  the  proposed  evidence  be  mat«- 
rial  lo  the  Issue  on  trial,  the  great  weijfht  of 
aulborlly  1*  that  be  may  be  comptlled  to 
answer,  although,  if  the  answer  can  have  no 
effect  upon  the  case,  except  so  far  as  to  Im- 
pair Ibe  credibility  of  the  witness,  he  may  fall 
bsck  upon  his  privilege,  1  Qntnl,  E». 
e§  454,  4S5;  P^!ople  1.  Mather,  4  Wend.  339; 
Uhman  v.  People.  1  N,  Y.  379,  49  Am.  Deo. 
840;  Com.  V,  RobertA.  BHght)v  (Pa.)  109;  Wei- 
don  V.  Bu-reh,  12  III,  374;  Candeli  v.  Pralt.  I 
Hood.  &.  M,  106;  £>  jtarte  Row.  7  Cal.  184. 
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the  witness  will  not  directly  show  his  infamy, 
but  only  lend  lo  disgrace  him.  he  is  bound  to 
answer,  1  Qreenl,  Ev,  g  456.  The  cases  of 
Retpubliea  v,  Gibbt,  3  '^eatea.  4S0.  and  (?aj- 
iyreath  r.  ESehelberger,  8  Yeates,  515,  to  tbe 
contrary,  are  opposed  to  the  weight  of  au- 
thority. 

The  extent  to  which  tbe  witness  la  com- 
pelled to  answer  such  questions  as  do  not  As 
upon  biro  a  criminal  culpability  Is  within  Ibe 
control  of  tbe  legislature.  Slate  v,  Noieea,  08 
N.  n,  814,  818. 

*4.  It  is  almost  a  necessary  corollary  of  [509 
tbe  above  pi  nposliloos  tbat.if  the  witness  bas  al- 
ready received  a  pardon,  be  cannot  longer  set 
up  hie  privilege,  since  he  stands  with  respect 
881 
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to  >uch  offeoM  u  if  it  Iiad  never  been  com- 
mitted. Bol)erU  T.  AOaU.  Hood.  &  H.  102, 
overruling  Bex  v.  BeadiJig,  7  How.  St.  Tr. 
aSB.  a»6,  and  Sex  v.  J^ari  of  ShqfuOniTy,  8 
How.  Si.  Tr.  817;  Beg.  v.  Soj^,  1  Best  &  8. 
811,  321.  In  the  latter  case  It  was  auggesled, 
In  iinewer  to  the  production  by  tbe  solicitor 

S^neral  of  a  pardon  of  the  witaess  iiniter  the 
reit  Seal,  that  bj  statute  no  such  pardon  un- 
der the  Great  Beal  waa  plrtidable  to  an  im- 
pencbment  b;  the  Comraona  In  Parlinmeat, 
and  ll  was  Inalated  that  this  was  a  aufflcieot 
reaann  for  holding  that  the  privilege  of  the 
witness  siill  existed,  upon  the  ground  that, 
though  protected  bj  tbe  pardon  against  everj 
other  form  of  prosecution,  the  witnesa  might 
poseibly  be  subjected  to  parliamenlary  im- 
peachment. It  wal  also  coDlended  in  that 
case,  as  il  is  in  tbe  one  under  consideration, 
''that  a  bare  possibility  of  legal  peril  was  suf- 
flcient  to  entitle  a  witness  to  protection.  Nay, 
further,  thai  the  witness  waa  the  sole  judge  as 
to  whether  his  evidence  would  bring  him  into 
tbe  danger  of  tbe  law;  and  thai  the  statement 
of  bis  belief  to  that  eflFect,  if  not  manifestly 
made  mala  fide,  would  be  received  as  conclu- 
aive."  It  was  held,  however,  by  Lord  Cliief 
JusticeCockburn  that  "to  entitle  a  purty  called 
as  a  witness  to  tbe  privilege  of  (ilcoce,  the 
court  must  see,  frnm  tbe  circumstances  of  tbe 
case  and  the  nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  there  is  reason- 
able ground  to  apprehend  danger  to  tbe  wit- 
ness from  his  being  compeliciT  to  answer," 
allboueb  "if  the  fact  of  the  witness  being  in 
danger  be  once  made  to  appear,  great  latitude 
should  be  allowed  to  him  in  Judging  for  him- 
self  of  the  vtTeci  of  any  partictilur  i]ue8tion." 
"Purlher  than  this."  said  the  Chief  Justice, 
"we  are  of  opinion  that  the  danger  to  l>e  ap- 
prehended must  be  real  and  nppreciabla.  with 
reference  to  tbe  ordinary  operation  of  law  in 
the  ordinsry  course  of  things. — not  a  danger 
of  an  imaginary  and  uueubHtanlial  charac- 
ter, having  reference  to  some  eilraordinary 
and  barely  possible  contingency,  so  Improb- 
able Ibnt  no  reasonable  man  would  suffer  It  to 
600]influence  his  •conduct.  Werhink  tbal  a 
merely  remote  and  unked  possibility,  out  of 
the  ordinary  course  of  the  law  and  such  as  no 
reasonable  man  would  be  afTecieil  by,  should 
ool  be  suffered  to  obstruct  the  administration 
of  j  jstlce.  Tbe  object  of  the  law  In  to  afford 
lo  a  party,  called  upon  to  give  evidence  in  a 

Eroceeding  inter  aliot.  protection  against  being 
rougbl  bv  means  of  his  own  evidence  within 
the  penalties  of  the  law.  But  it  would  be  to 
convert  a  salutary  protection  into  a  means  of 
kbuse  If  it  were  lo  be  held  tbat  a  mere  Imagi- 
nary possiliDliy  of  danger,  however  remote 
and  improbable,  was  sufBcient  lo  justify  tbe 
withholding  of  evidence  essential  to  the  ends 
of  justice." 

All  of  tlie  cases  above  cited  proceed  upon 
(he  idea  thai  Ibe  prohibition  agaiost  his  twing 
compelled  to   testify  against  himself   preaup 

K sea  a  legal  detriment  to  the  witness  arising 
)m  the  e.tposure.  As  tbe  object  of  tbe  tirst 
eight  amendments  to  the  Constitution  was  to 
Incorporate  into  the  fundamental  law  of  the 
land  certain  principles  of  natural  justice  which 
had  become  permanently  flie<l  In  the  juris- 
prudence of  the  mother  country,  the 
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tlon  given  to  thow  principle!  by  the  Engllah 
courts  is  cogent  evidence  of  what  ihej  were 
designed  to  secure  and  of  tbe  llmitalions  that 
should  be  put  upon  Ibem.  This  ti  bat  ui> 
other  application  of  the  familiar  rule  that 
where  one  slate  adopts  the  laws  of  another,  It 
Is  also  presumed  to  adopt  the  known  and  tat- 
tled construction  of  those  laws  by  the  courta 
of  the  state  from  which  thevare  taken.  Qtih- 
earl  v,  Ri^inton.  30  U.  8.  '8  Pot.  2M.  280  [8. 
120.  1261;  McDonald  y.  Horn/,  110  U.  B.  fll» 
[28:  26S]. 

The  (jaogerot  extending  the  principle  an- 
nounced In  Countthnan  v.  Hitchcock,  142  U. 
8,  647  [86:  1110],  3  Inters.  Com.  Itep,  816.  la 
that  the  privilege  may  be  put  forward  for  a 
senilmenlal  reason,  or  for  a  purely  fanciful 
protection  of  the  witness  against  an  imaginary 
danger,  and  for  the  real  purpose  of  securing 
immunity  to  some  third  person,  who  is  Inter- 
ested in  concealing  the  facta  to  which  he 
would  testify.  Every  good  citizen  Is  bound 
to  aid  in  the  enforcement  of  the  law,  and  baa 
no  right  to  permit  himself,  under  the  pretext 
of  shielding  hla  own  good  name,  to  be  made 
the  tool  of  others  who  are  desirous  of  seeking 
shelter  behind  bis  privilege. 

*Theaclof  Congressinquestion,sectir-[601 
ing  to  witnesses  Immunity  from  prosecution,  ia 
virtually  an  act  of  general  amneaty.and  belong! 
(o  a  class  of  legislation  which  is  not  uncommon 
either  in  England  <3  Taylor,  Bv.  jj  145S, 
where  a  large  number  of  aimllar  acta  are  col- 
lated) or  in  this  country.  Although  the  Con. 
stilutlon  vests  In  the  President  "power  to 
grant  reprieves  and  pardons  for  offense* 
agiiinst  the  United  States,  except  in  cases  of 
impeachment,"  this  power  has  never  been  held 
to  lake  from  Congri-sa  the  power  to  pass  acta 
of  general  amnesty,  and  isordinarily  exercised 
only  in  cases  of  individuals  after  conviction, 
altbouffb,  as  was  said  by  Ihls  court  In  Ba 
pnru  Onrland.  71  U.  S.  4  Wall.  333,  380  [18: 
36fl,  871].  "It  extends  to  every  offense  known 
to  the  law,  and  may  be  exercised  at  any  Ume 
after  Its  comml!>sion,  either  before  legal  pro- 
ceedings are  taken,  or  during  their  pendency, 
or  after  conviction  and  judgment." 

In  tbe  case  of  FbUock  v.  Bridgeport  3.  B.  Cb. 
(••Tht  Louj-o"),  114  U.  8.  411  [39: 147],  objeo- 
lion  was  made  that  a  remission  by  the  Secra- 
tary  of  Ihe  Treasury,  under  D.  8.  Rev.  Stat, 
g  4294,  of  pennltiea  incurred  by  a  steam  vessel 
fur  taking  on  board  an  unlawful  number  of 
passengers,  was  ineffectual  to  dettroy  liability 


tbat,  in  view  of  tbe  practice  In  reference  to  re- 
miasions  by  the  Secretary  of  the  Treasury  and 
other  officers,  which  had  been  sanctioned  by 
statute  and  acquiesced  in  for  nearly  a  century, 
the  power  vested  in  the  President  was  not  ex- 
clusive in  the  sense  that  no  other  ofScer  could 
remit  forfeitures  or  penalties  incurred  for  tbe 
violation  of  the  laws  of  the  United  States— 
citing  United  Stalet  v,  iforrii,  28  U.  8.  10 
WheaL  246  [fl;  8141. 

The  distinction  between  amnesty  and  par- 
don is  of  no  practical  Importance.  It  waa 
aaid  in  KnoU  v.  United  Slalet.  90  U.  B.  149, 
153  [24:  442,  448] :  "The  Constitution  doea  not 
use  the  word  'amneaty,'  and,  except  tbat  the 
term  is  generally  applied  where  pardon  U  ex- 
1«1  D.  8. 
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tended  to  whole  clueea  or  communltlet.  In- 
■tead  of  IndiTiduaJs,  the  dlsLlnction  between 
ittaa  1b  one  rather  ol  philological  Inlereat  than 
of  legal  Importance.  Amnesty  is  defined  by 
the  lexicogrepherB  to  be  an  act  of  the  sover- 
elgo  power  cran  ting  obit  vlon,  or  a  general  psr- 
603]  don  for  a  "past  offenie,  and  Is  rarely,  if 
ever,  exercised  In  favor  of  single  Indivlduali, 
and  U  usually  exerted  In  behalf  of  cettaio 
classes  of  persons,  who  are  snbject  to  trial, 
but  have  not  jet  been  oonvicl«d. 

While  Ibe  decisloDi  of  the  Bngllah  courts 
construing  such  acis  are  of  little  value  here, 
in  view  of  the  omolpotence  ol  Pari  in  meat, 
such  decisions  as  have  been  nuuJe  uuder  simi- 
lar acts  in  this  ifoiiiitry  are,  with  one  or  two 
exceplionn,  we  believe,  unaotmoua  la  favor  of 
their  cousiitulionality. 

Thus,  iD  Bate  v.  SfoictU.  58  N.  H.  814,  a  stal 
ute  wbich  piovided  that  a  clerk,  servant,  o 
agent  should  not  be  excused  from  tostlfyiiii 
against  his  principal,  and  that  he  shouli 
not  thereafter  be  prosecuted  for  any  offense 
disclosed  by  bim.  was  held  to  have  deprived 
him  of  his  privilege  of  silence.  In  delivering 
tbe  opinion,  the  court  observed  that  the  1<*ir 
islalure.  bavins  undertalien  to  obtnio  the 
lliDOuy  of  the  witness  without  depriving  him 
of  his  conslitutlnnat  privilege  of  proleclion, 
must  relieve  bim  from  all  Itabititles  on  account 
of  tbe  matters  which  he  is  compelled  to  dis- 
close: otherwise,  the  statute  would  Ik  inef- 
fectual. He  is  tu  be  secured  aeslnst  all  lia- 
bility to  future  prosecution  as  effectually  as  if 
he  were  wholly  innocent.  This  would  not  be 
accomplished  if  he  were  left  liable  to  prosecu- 
lioQ  criminallj  for  any  matter  in  respect  to 
which  be  may  be  required  to  testify.  .  .  . 
The  conditional  exemption  becomes  atnolute 
when  the  witness  lestides.  and.  beln^  no  longer 
liable  to  prosccuiioo,  he  la  not  compelled,  by 
testifying,  to  accuse  or  furnish  evidi-nce  against 
himself.  .  .  .  Tbecnnslitutinnalprivilegeof 
■he  witness  prnlects,  not  another  person  agninst 
nhnm  the  witness  testifies,  but  tbe  witners 
himself.  The  legal  protection  of  the  wl 
against  prosecution  for  crimedisclosed  by  him 
Is,  in  law.  eouivalent  to  his  legal  Innocence  of 
the  crime  disclosed.  .  .  .  The  witness,  r 
gnrded  In  law  aa  innocent  If  prosecuted  for 
crime  which  he  has  been  compelled  by  the 
statute  to  disclose,  will  stand  aa  well  as  other 
Innocent  persons,  and  It  was  not  the  design  of 
the  common  law  maxim,  affirmed  by  (he  bill 
of  rights,  that  he  should  stBod  any  better." 
603]  Id  Eend'ide  v.  Oom.  78  Va.  480.  a  "stat- 
ute secured  to  a  witness,  called  to  tesllfj  con- 
cerning unlawful  gaming,  immunity  against 
prosecution  for  any  offense  committed  by  bim 
at  tbe  time  and  place  indicated,  and  it  was  held 
that,  as  It  gave  to  the  witness  full  indemnity 
and  assuraoce  against  any  llnbilily  to  prosecu- 
tion. It  waa  bis  duty  to  testify,  notwlibsland- 
ing  thai  his  answer  might  hare  ■  tendency  to 
diaerace  him. 

The  same  construction  was  given  to  a  simi- 
lar statute  of  Texas  In  Flof/d  v.  Statt,  7  Tei. 
210,  though  the  oploloD  Is  brief  and  does  little 
more  than  state  the  conclusions  of  tbe  court. 

In  tbe  recent  case  of  Et  partt  Oohen,  104 
Cal.  5U.  28  L.  R.  A.  438,  one  StelDberger 
waa  charged,  under  ■  statute  of  California, 
with  alluwiDg  Cohen  to  be  regUtered  u  a 
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voter,  knowing  that  be  was  not  entitled  to  n^ 
istration.  Cohen,  being  called  as  a  wlinesa, 
waa  asked  certain  questions  with  regard  10 
the  charee,  and  set  up  hla  privilege.  The 
election  Taw  of  California  provided,  not  only 
that  the  testimony  given  should  not  be  used 
In  any  prosecution  against  the  witness,  but 
that  he  should  not  thereafter  be  liable  to  In- 
dictment, information,  or  prosecution  for  the 
offense  with  reference  .to  which  his  testimony 
was  given.  Tbe  court  held  that  It  was  only 
when  his  evidence  might  tend  to  ealablisb  an 
offense  for  which  he  might  be  punished  unda 
Ibe  laws  of  the  state,  thai  a  person  is  a  witneee 
"against  himself"  In  a  criminal  case,  and  tbe 
fact  that, '  in  a  proc<>eding  in  which  he  Is  not 
tbedefendanl.bis  testimony  might  lend  to  show 
that  he  bad  violated  the  laws  of  tbe  state,  wu 
not  suiflcient  to  entitle  him  to  claim  this  pro- 
tection of  the  Constitution,  unless  he  Is  alJhe 
same  time  liable  lo  prosecution  and  punish- 
ment for  such  crime, 

"If,"  said  tbe  court,  "at  the  time  of  the 
transactions  respecting  which  his  tesllmonr 
Is  sought,  tbe  acta  themselves  did  not  consti- 
tute an  offense;  or  if,  at  the  time  of  giving  the 
testimony,  the  acts  are  no  longer  punishable; 
If  the  statute  creating  the  offense  has  been  re- 
pealed; if  the  witness  has  been  tried  for  the 
offense  and  acquitted,  or,  it  convicted,  boa 
satisfied  the  sentence  of  the  law;  If  tbe  offense 
is  barred  by  (be  statute  of  llmitBlions.and  there 
is  no  pending  prosecution  'against  the  [604 
witness, — he  cannot  claim  any  prlvilcgi:  under 
this  provision  of  the  Constitution,  since  hla 
testimony  could  not  be  used  against  him  la 
any  criminal  case  against  himself,  and  conse- 
quently he  is  not  compelled  to  be  a  witness 
'against  himself.'  Equally  is  he  deprived  of 
clalmii^g  this  exemption  from  giving  evidence. 
If  the  legislature  has  declared  that  be  shall  not 
be  prosecuted  or  punished  for  any  offense  of 
which  he  glvea  evidence.  Any  evidence  that 
he  may  give  under  such  a  statutory  direction 
will  not  be  'against  himself,'  for  the  reaatm 
ttiBt.  by  the  very  act  of  giving  the  evidence, 
he  becomes  exempted  from  any  prosecution  or 
puiilsbment  for  the  offense  respecting  which 
idence  la  given.  In  such  a  case  be  ie 
mpelted  to  give  evidence  which  may  be 
used  agsinat  himself  in  any  criminal  case, 
for  the  reason  that  (be  legislature  has  declared 
that  there  can  be  no  criminal  case  against  him 
which  the  evidence  which  he  gives  may  tend 
■    esUblish." 

Id  Hirtth  V.  &aU,  8  Bait.  80,  the  same  con- 
struction was  given  to  a  similar  statute  In  Tea- 
whlch  exempted  wltneesea  from  proe> 
for  offenses  as  to  which  they  had  given 
testimony  before  the  grand  Jury,  tbe  court 
holding  that  (bis  was  "an  abrogation  of  the 
offense;"  that  tbe  witness  could  neither  be  oo- 
cused  by  another,  nor  oonid  be  accuse  him- 
self, and  therefore  be  could  not  criminate 
himself  by  such  testimony.  It  la  hut  just  to 
say,  however,  that  In  Warner  v.  8taU,  81  Tenn. 
63.  tbe  same  statute  waa  construed  as'  merely 
offering  a  reward  to  a  witness  for  waivIuEhli 
constitutional  privilege,  and  not  as  compelling 
lilm  to  answer.    But,  for  the  reasons  already 


given,  we  think  that  the  witness  cannot  prop- 
-rlv  be  said  to  give  evidence  agalnal  himself, 
inltM  aoch  evli&Ke  may  in  some  proceeding 
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be  mod  ■gahiM  htm,  or  nnlew  be  nttiy  be  sob- 
JacMd  to  &  pHMMUtloD  for  tbe  trauuciloa  cod- 
ceToiog  which  he  teirlQet.  In  each  of  tLe  Isat 
two  caaM  there  were  dlsgeating  oplnloDs. 

Id  .n-ncM  T.  BlatB,  OS  Ind.  8,   &  section  of 
the  CrimiDftI  Code  of  Indiana  compelling  a  wlt- 


connldercd „ 

a  aectlOD  of  the  Peoal  Code  declared  [hat  &□; 
person  offending  against  certain  prorUiooa  of 
the  Code  reiatlDK  to  brfberj  miglit  be  com- 
pelled to  testify,  but  that  the  pereoo  testlfyiog 
to  the  gMne  of  a  bribe,  which  has  been  ac- 
cepted, ahairaot  thereafter  be  liable  to  Indict- 
ment, prosecutiOD,  or  puoUbmeot  for  that 
briber;.  This  atalule  was  held  not  to  be  vlo- 
lallvB  of  tbe  coDsiituilonal  proTlalon  that  do 
peraoD  shall  be  compelled  In  hdt  criminal  case 
to  be  a  wllnesa  against  himself.  Counsel  in 
that  case  seem  to  have  pursued  much  the  same 
line  of  argument  that  was  made  In  the  case 
aoder  consideration,  claimlog  thai  the  statu- 
tor7  protection  did  not  go  far  enough;  that 
Ihe  indemnity  that  it  offered  to  the  wltDesa 
was  partial  and  not  complete;  that  while  it 
might  Have  him  from  the  penitcnllary  by  ex- 
cluding his  evidence.  It  did  not  prevent  the 
Infamy  and  disgrace  of  its  exposure.  But 
that,  said  the  court,  quoting  from  FeapU  r. 
EtUy,  24  N.  Y.  88.  "ia  the  misfortune  of  his 
condition,  and  not  any  want  of  humanity  In 
the  law." 

It  Is  entirely  true  that  the  statute  does  not 
purport,  nor  is  It  possible  for  any  stntute,  lo 
shield  the  witness  from  Ihe  personal  disgrace 
or  opprobrium  altachlog  to  Ibe  exposure  of 
his  crime;  but,  ae  we  have  already  ubserveil, 
the  authorities  are  numeraus  and  very  nearly 
uniform  to  the  effect  that,  if  the  proposed  lee- 
tlmony  la  material  to  the  issue  on  trial,  the 
fact  that  the  testimony  may  lend  lo  degrade 
tbe  witness  In  public  esilmaiion  does  not  ex- 
empt him  from  the  duly  of  disclosure.  A 
person  who  commits  a  criminal  act  Is  bound 
to  contemplate  the  consequences  of  exposure 
to  his  good  name  and  repuialloo,  and  ouebt 
not  lo  call  upon  the  courts  to  protect  t£at 
which  he  has  himself  esteemed  to  be  of  such 
little  value.  The  safety  and  welfare  of  an  en- 
tire community  should  not  bu  put  Into  the 
scale  against  the  reputation  of  a  sel  F-coo  f essed 
criminal,  who  ought  not.  either  in  justice  or 
in  good  mor&ls,  to  refuse  to  disclose  that 
which  may  be  of  great  public  utility.  In  order 
that  his  neigtabors  may  tbiuk  well  of  him. 
The  deslsn  of  the  constitutional  privilege  is 
not  to  aid  Ihe  witness  In  vindicating  his  char- 
acter, but  lo  protect  bim  agaiost  being  com- 
pelled to  furnish  evidence  to  convict  him  of  a 
e06]>crimlnal  charge.  If  he  securelegal  im- 
munity from  prosecution,  the  possible  impair- 
ment of  bis  good  name  Is  a  penalty  which  it  Is 
reasonable  he  shouldbecompclled  to  pay  for  the 
common  good.  If  It  be  once  conceded  that 
the  fHCt  that  his  testimony  may  lend  to  bring 
the  witness  Into  disrepute,  though  not  to  In- 
criminate him,  does  not  enilUe  him  to  tbe 
privilege  of  silence.  It  necessarily  follows  that 
If  It  alsotenda  lo  incrlmlDale,  but  at  the  same 
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time  operates  as  a  pardon  for  the  ofT'^Dae,  the 
fact  that  the  disgrace  remains  no  muru  eotltlee 
him  to  immunitv  in  this  case  than  In  the  other. 
It  Is  argued  tai  this  connection  that,  while 
the  witness  is  graoled  Immunity  from  prose- 
cution by  the  Federal  goveroment,  he  does  not 
obtain  such  immunity  against  prosecution  In 
Ihe  state  courts.  We  are  unable  to  appreciato 
the  force  of  this  suggestion.  It  is  true  that 
the  Conslitulioo  does  not  operate  upon  a  wit- 
ness testifying  in  tbe  state  courts,  since  we 
have  held  that  the  Urst  eight  amendments  are 
limitations  only  upon  the  powers  of  Congress 
and  tbe  Federal  courts,  and  are  not  applicable 

10  the  several  states,  except  so  far  as  the  14th 
Amendment  may  have  made  them  applicable. 
Barron  v.  BaUimore.  82  U.  8.  7  Pet.  248  [8: 
6781;  Fax  v.  Ohio.  48  U.  S.  5  How.  410  [12: 
2131;  WiOutri  v.  Buckley,  61  tJ.  8.  30  How, 
34  [l6;8tS];  TaileheU  v.  Pennigljiania,  74  U. 
8.  7  Wall.  331  [19:3281;  Piviter  t.  BUitini, 
lis  U.  S.  362  [39: 016]. 

There  Is  no  such  restriction,  however,  upon 
the  applica'bitily  ot  Federal  statutes.  The  6tb 
article  of  tbe  Coostitulloo  declares  thai  "Ihla 
ConstllutTon.  and  tbe  laws  of  the  United  8tate* 
which  sliall  be  made  In  pursuance  thereof,  and 
all  treaties  made  or  which  shall  be  made  under 
the  United  Stales,  shall  l>e  the  supreme  law  of 
the  land;  and  the  Judges  in  every  stale  shall  be 
bound  thereby,  aay^ing  in  tbe  Constitution 
or  laws  of  any  state  to  the  contrary  notwldi- 
Btandlng." 

The  language  of  this  article  is  to  direct  and 
explicit  that  but  few  cases  hare  arisen  where 
this  court  has  been  called  upon  to  interpret  It, 
or  to  determine  Its  applicabilitrtoalate courts. 
But  In  the  case  of  Sletaiil  v.  Bioom,  78  U.  8. 

11  Wall.  498  [20:  178],  the  question  arow 
whether  a  debt  contracted  by  a  citizen  of  New 
Orleans,  prior  to  thebreaklogoulof  the  rebel- 
lion, 'was  subject  In  a  stale  court  to  the  [BOT 
statute  of  llmlutiona  passed  byCongreaa  June 
11,  1SA4,  declaring  that  as  to  actions  which 
should  accrue  during  Ihe  existence  ot  the  rebel- 
lion, against  persons  who  could  notbe.aerved 
with  process  by  reason  of  tbe  war, the  time  when 
such  peivons  were  beyond  the  reach  of  Judicial 

Dcess  should  not  be  taken  or  deemed  to  be 
ly  part  of  tbe  time  limited  by  law  for  tbe 
commencement  of  such  actions.  The  court 
held  unanimously  that  the  debt  was  sub- 
'!Ct  to  Ibis  act,  and  in  delivering  the  opin- 
in  of  the  court  JIfr.  Juttiee  8<vayne  satd: 
But  it  baa  been  Insisted  that  tbe  act  of  1864 
raa  ioleoded  lo  be  administered  only  in  the 
Federal  courts,  aad  that  't  has  no  application 
to  cases  pending  In  the  courts  of  tiie  states. 
Tbe  language  is  general.  There  Is  nothing  la 
It  which  requires  or  will  warrant  so  narrow  m 
construction.  It  lays  down  a  rule  as  to  the 
subject,  and  has  no  reference  to  the  tribunals 
by  which  It  Is  to  be  applied.  A  different  In- 
terpretation would  defeat,  to  a  large  extent, 
the  object  of  its  enactment.  .  .  .  The  Ju- 
dicial anomaly  would  be  presented  of  one  rule 
of  rirnpvrty  In  the  Federal  courts  and  another 
ana  a  different  one  In  the  courts  of  the  Hate, 
and  debts  could  be  recovered  In  tbe  former 
which  would  be  barred  In  the  latter."  This 
was  affirmed  In  Uniltd  Statu  v.  WHtf.  78 
U.  8.  11  Wall,  G08  [30:311],  and  In  MitgfUd 
AK/ionb.  115U.  8.  187[M:834].  See  also 
1*1  D.  & 
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Milc/uUt.  CTir*.  110  U.S.  638  [28: 270].  The 
ume  prlDciple  hu  also  been  applied  In  a  num- 
ber of  cneea  lurDlng  upon  the  effect lo  be gl Ten 
tn  (reatles  In  ftcUonaarlBiojIn  the  alatecmirts. 
Fbiterv.^'eition.  27  U.  S.  2  PeL  2S3  [7:415]; 
S07iib.  Papen  S.  Tohaeco  v.  United  8laU» 
{"ThtOunokre  roiaeai")  78  U.  8.  11  Wall.  616 
[30:  227]:  ^'v«  *■  BtAertMn  {"Head  MtmBg 
Owm").  112  U,  9.  580  [38:798].  Of  almilar 
cbaracier  are  tbe  cnee<  In  which  we  have  held 
that  the  laws  of  tbe  several  etaiei  upon  tbe 
■ulijecl*  of  pilotage,  qunmniineB,  inspections, 
and  other  similar  regulalloDa  were  operative 
oalf  so  long  at  Congreee  failed  to  Jeglalale 
upon  tbe  sulijecl. 

The  act  Id  queslton  contains  no  BUBRe«tloD 
that  ft  i!)  to  be  applied  iinty  to  Ibe  Federal 
courts.  It  declarer  broadlv  that  "no  penon 
ahall  be  eicuaed  from  atlending  and  testifying 
.  .  before  the  InterstaUt  Commerce  Com- 
mlsalon  ...  on  '.he  ground  .  .  .  Ihat 
008]  Ihe  lesllmnny  .  .  .  re<]uired*r)f  bim 
may  lend  to  criminate  him.  etc.  But  no  person 
shall  be  prosecuted  or  subjected  to  any  [Knalty 
or  torfelture  for  or  on  account  ot  any  irans- 
BCtioD,  matter,  or  thing  concerning  which  he 
may  testify,"  etc.  Il  is  not  that  he  shall  not 
be  prosecuted  for  or  od  account  of  any  erime 
concerning  which  he  may  testify,  which 
might  possibly  be  urged  to  apply  only  to 
crimes  uoder  Ibe  Federal  law  and  not  to 
crimes,  such  as  the  pasnlng  of  counterfeit 
money,  etc..  which  are  also  cognizable  under 
stale  hivn;  but  Ibe  Immunity  eilends  to  any 
trantaetioa,  mnlltr,  or  thing  roncerDing  which 
he  may  testify,  which  clearly  indicates  that 
tbe  immunlly  i<i  intended  to  be  general  and  to 
be  applicable  it  hen  ever  and  in  whatever  court 
such  prosecution  may  be  had. 

But  even  granting  that  there  were  st 
bare  poMtbllity  that  by  bis  disclosure  be  might 
be  sulijecled  In  the  criminal  laws  of  some 
other  sovereignty,  Ihar,  as  Chief  Juslice  Cock- 
bum  said  in  Ittg.  v.  Boytt,  1  Best  &  S.  811,  In 
reply  to  the  argument  that  the  witness  was  not 
protected  by  bis  pardon  against  an  Impeach, 
ment  by  tbe  House  of  Commons,  Is  not  a  real 
and  probable  danger,  with  reference  to  the 
ordinary  operaltons  of  the  law  In  the  ordinary 
courts,  but  "a  danger  of  an  imaginary  and  un- 
tubatantial  character,  haviog  reference  to 
some  extraordinary  and  barely  possible  con. 
lingency,  no  improbable  that  do  reasonable 
man  would  suffer  it  to  influence  hts  conducL" 
Such  dangers  It  was  never  Ibe  object  of  the 
I'rnvisjon  to  obviate. 

The  same  answer  may  Ik  made  to  the  sug 
'--estlon  that  the  witness  is  imperfectly  pro- 
iL-cted  by  leason  of  Ibe  fact  that  he  may  still 
tie  prosecuted  and  put  to  tbe  annoyance  and 
I  xpense  of  pleading  bis  Immunity  by  way  of 
ronfessioD  and  avoidance.  This  la  s  delri- 
ment  which  tbe  law  does  not  recogoiie. 
There  Is  a  posni  bility  tliat  any  cItiEen,  however 
innocent,  may  be  subjecied  to  a  civil  or  crim- 
inal prosecution,  and  put  to  the  expense  ot 
defending  himself,  but  unless  such  prosecu. 
lion  be  mallciouB,  be  is  remediless,  except  ac 
far  as  a  recovery  of  cusls  may  partially  indem- 
nify  him.  He  may  even  be  convicted  of  a 
crime  and  suffer  imprlaonmeDt  or  other  pun- 
ishment before  his  Innocence  la  discovered, 
but  that  gives  him  no  claim  to  Indemnity 
101  U.  8. 


'against  thestate,or  even  againal  the  proa-[600 
ecutor  if  the  action  of  tbe  latter  was  taken  in 

1  faith  and  in  a  reasonable  belief  that  he 

Justified  In  ao  doing. 

I  tbe  case  under  consideration  the  grand 
Jury  was  engaged  in  invealigating  certain 
alleged  violations  of  tbe  interstate  commercs 
act,  among  which  waa  a  charge  against  the 
Alleghany  Valley  Railway  Company  of  trans- 
porting coal  of  the  Union  Conl  Company  from 
intermediate  points  to  Buffalo,  at  less  than 
the  ealabiisbeil  rntes  between  the  terminal 
points,  and  a  further  charge  of  discrimlnnting 
in  favor  of  such  coal  company  by  relates, 
drawbacks,  or  commissions  on  Its  coal,  by 
which  It  obtained  transportation  at  leas  than 
the  tariff  rates.  Brown,  the  wilnesa,  waa  the 
auditor  ot  the  road,  whose  duty  it  waa  to 
audit  the  accounts  of  the  officers,  and  the 
money  paid  out  by  them.  Having  audited 
the  accounts  of  the  freight  department  during 
the  time  in  question,  he  was  asked  whether  be 
knew  of  any  such  discrimination  in  favor  of 
the  Union  Coal  Company,  and  declined  te 
answer  upon  the  ground  that  he  would  thereby 
incriminate  himself. 

As  he  bad  no  apparent  authority  to  make 
the  forbidden  contracts,  to  receive  ue  money 
earned  upon  such  (Mniracts,  or  to  allow  or 
pay  any  rebates,  drawbacks,  or  commlssiona 
thereon,  and  was  concerned  only  in  audl^ng 
accounts,  and  passing  vouchers  for  money 
paid  by  others.  Il  is  dllHcult  to  see  how,  under 
any  construction  of  ^  10  of  the  InterstalL-  com 
merce  act.  he  could  be  said  to  bave  wlifutiy 
done  anything,  or  aided  or  abetted  others  iu 
doing  anything,  or  in  utiiitliii^  loiliuiiivihiiig, 
in  violation  of  the  act — hU  duly  lu-itii'  merely 
to  see  that  others  had  done  what  they  pur- 
ported to  have  done,  and  that  the  voucb^ 
rendered  by  them  were  genuine.  Bui,  bow- 
ever  this  may  be,  il  Is  entirely  clear  Ihat  he 
was  not  the  chief,  orevenasulJslBDlial,  offend- 
er against  the  law.  and  that  his  privilege  was 
claimed  for  Ihe  purpose  of  shielding  the  rail- 
way or  Its  olBccrs  from  answering  a  charge  of 
having  violated  'its  provisions.  To  say  thai, 
notwiihstandine  his  immunity  from  punish- 
ment, he  woula  Incur  personal  odium  and  dis- 
grace from  answering  these  questions,  seems 
loo  muchllhean  abuse  ot  language  to  be  worthy 
of  serious  "consideration.  But,  even  if  [610 
this  were  true,  under  the  authorities  alxive 
cited,  he  would  still  be  compelled  to  answer, 
if  ihe  facts  sought  to  be  elucidated  were  ma- 
terial to  tbe  issue. 

If,  as  was  Justly  observed  In  the  opinion  of 
the  court  below,  witnesses  standing  In  Brown's 

Ksltion  were  at  liberty  to  set  up  an  Immuoitf 
im  leetltying,  tbe  enforcement  ot  the  Inter- 
state commerce  law  or  other  analogous  acts, 
wherein  it  Is  for  the  interest  of  both  partiea  to 
conceal  their  misdoings,  would  become  itD- 
possible,  since  It  is  only  from  the  mouths  of 
Ibose  bavins  knowledge  ot  the  inhibited  con- 
tracts that  the  facts  can  be  aacertMned.  While 
the  constitutional  provision  In  question  Is 
Justly  regarded  aa  one  ot  the  most  valuable 
prerogaiives  of  the  citlEen,  Its  object  la  fully 
accomplished  by  the  statutory  immunity,  and 
we  are  therefore  of  opinion  that  the  witneH 
was  compellable  to  answer,  and  that  tliejti4f- 
mint  oj  vtt  court  bUoia  must  bt  affirmed. 


ovCi)l>^Ic 


«io-eis 


BirriiEm  Coubt  or  tbk  Uxitbd  Statm, 


Oct.  Tshm, 


JVr.  JtutJM  8hlr*a  dbwiitlng: 

It  la  too  obvious  lo  leouire  ftrguinent  tbit, 
when  tbe  people  ot  tbe  UDlted  Biates,  In  the 
&tii  AmeDameDt  to  tbe  Conttitutlon,  deel&red 
that  DO  person  ihoaM  be  compelled  !□  any 
criminal  case  Ic  be  a  wltoesa  agaliut  himself, 
It  vas  Ibelr  iateiitloD.  Dot  merely  that  every 
peraoD  should  have  aucb  Immunity,  but  that 
bli  right  thereto  should  not  be  devested  or 
Impaired  bj  any  act  of  Congress. 

Did  CoDKreas,  br  the  act  of  Febraary  11, 
1898.  which  enaclecl  that  "  no  person  shall  be 
ezcuied  from  atlendtngand  lesllfyingorfrom 
producing  boobs,  papers,  tarlfTs,  contracts, 
agreements,  and  documents  before  the  iQier- 
gUXe  Commerce  Oommission,  or  In  obedleoce 
to  tbe  subpoena  ot  the  Commission,  on  the 
ground  or  tor  the  reason  that  the  lestimonv  or 
evidence,  documentary  or  otherwise,  required 
of  him  maj  tend  to  criminate  b!m  or  subject 
him  to  a  penalty  or  forfeiture,"  seek  to  compel 
anj  person  to  be  a  vritness  aealnat  himself  T 
And,  If  ao,  was  such  provision  of  thai  act 
Toid  because  Incompatible  with  the  constltu- 
tlonal  guaranty  T 

611]  That  H  was  the  intention  of  the  act  to 
exact  compulsory  disclosure  by  every  witness 


fact  that  such  disclosure  might  tend  to  crimi- 
nate him  or  subject  htm  to  a  penalty  or  for- 
feiture, was  held  by  the  court  below,  and  such 
aeema  lo  be  the  plalo  meaning  of  thelaogusge 
erf  tbe  act. 

That  the  qnesttona  put  to  the  witness  In  the 
prescDtcase,  tended  to  accuse  and  Incriminate 
nim,  was  awnm  to  by  the  witness  himself,  and 
was  coDcedud  or  assumed  by  the  court  below, 
Tlie  refuBiil  by  the  witness,  la  the  exercise  of 
hla  conslllutionnl  Immunity,  to  answer  the 
questions  put,  was  held  by  the  court  to  be  an 
KCt  of  contempt,  and  the  witness  was  ordered 
to  pay  a  fine,  and  lo  l>e  imprisoned  until  he 
■hould  have  answered  the  queatioDB. 

The  validity  of  the  reasons  urged  In  defense 
of  tbe  action  of  the  court  bclo"  is  tbe  matter 
which  this  court  has  to  consider. 

Those  ressoDS  are  found  in  that  other  pro- 
vision of  tbe  act,  which  enacts  that  '*  do  per- 
son shall  be  prosecuted  or  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter.or  thing  concerning  nhlch 
he  may  tartify  or  produce  evidence,  docu- 
mentary or  olberwise,  before  said  commissicm, 
or  In  obedience  to  Its  subptena,  or  eltlier  of 
them,  or  in  any  such  case  or  proceeding;"  and 
It  is  claimed  ihai  It  was  competent  for  Con- 
gress to  avoid  the  plea  by  a  witness  of  his  con- 
Btltutional  immunity,  in  proceedings  under 
the  act  In  question,  by  that  provision. 

As  the  apparent  purpose  of  the  Constitution 
waa  lo  remove  the  Immunity  from  self-accusa- 
tion from  the  reach  of  legislative  power,  the 
Drat  and  natural  Impulse  is  to  regard  any  act 
of  Congress  which  authorlEea  courts  to  flue 
■nd  Imprison  men  for  refusing  to  criminate 
themselves  sa  obviously  void.  But  It  Is  the 
dntv  of  this  court,  as  the  final  expositor  as 
well  of  the  Constitution  aa  of  the  acts  of 
CoDgress.  lo  dispassionately  consider  and  de- 
tormine  Ibis  question. 

It  is  sometimes  said  that,  if  the  validity  of  a 
Kalute  Is  merely  doubtful,  If  Its  unconstltu- 


ttoDatitylBnotplBinly*obv{ous,tbecourt«[013 
sboii!d  not  be  ready  to  defeat  tbe  action  of  the 
leg! alative  branch  of  tbe  government;  and  It 
must  be  conceded  that  when  such  questions 
arise,  under  the  ordinary  exercise  of  legislative 
power.  It  Is  plnioly  the  duty  of  the  courts  not 
10  dispense  with  tbe  operation  of  laws  fnrmatly 
enacred,  unless  the  constitutional  objections 
are  clear  and  Indisputable. 

On  the  other  hand,  when  tbe  courts  are  con- 
fronted with  an  explicit  and  unamhiguoua 
provision  of  the  CoDetUuiion.  and  when  it  la 

Eroposed  to  avoid  or  modify  or  alter  the  same 
y  a  legislative  act,  It  Is  their  plain  duty  to  en- 
force the  constitutional  provUioD.  unless  It  1* 
clear  that  such  legi'lstive  act  does  not  lO' 
fringe  it  in  letter  or  spirit. 

Before  addressing  ourselves  Immediately  to 
the  case  In  band.  It  may  be  well  to  examine 
the  authorities  respectively  cited. 

The  first  case  In  which  there  was  any  con- 
slderatinn  of  this  constitutional  provision  waa 
the  proceeding  in  the  circuit  court  of  the 
United  Stales  for  the  district  of  Virginia.  In 
the  year  1807.  wherein  Aaron  Burr  waa  in- 
dicted aod  tried  for  treason,  and  Tor  a  misde- 
meanor lo  prepnrlnp  the  means  of  a  military 
expedition  aRiiinsl  Mexico,  a  terrllnry  iif  tbe 
King  of  Spitin  with  whom  the  United  Suiea 
were  at  peace. 

It  Appears  from  tbe  report  of  thai  case,  as 
made  by  David  Rolierison  and  published  la 
two  volumes  by  Hnpkias&  Baric,  in  rhitadel- 
piiia.  in  1908.  that  in  tbe  first  place  an  appli- 
cntinn  was  made  to  Chief  Justiie  Marshnll  sil- 
ting aBacofflmiitin)rmii;riBtraie.  by  tlif  district 
altarnevof  the  United  Slates,  lo  c<'mmlt  the 
accused  on  two  charges;  Isl.  for  setting  on 
foot  and  providing  the  means  for  an  expedl- 
tlon  apilnst  the  territories  of  a  nation  nl  peace 
wllh  the  United  Slates;  and,  2d.  for  ^f•mmi^ 
ting  high  trenion  against  Ihe  I'mitfl  Sislea. 
Burr  was  committed  to  answer  tbe  Hr^t  charge 
only;  hul  at  Ilic  subsequent  lerm  of  Ibe  court 
the  application  to  commit  htm  on  a  rbarge  of 
lilgb  treason  was  renewed,  testimony  to  sus. 
tain  IbccbHrge  waa  adduce<l,  Burr  was  bound 
over  to  answer  the  charge,  and  a  jir.iud  Jury 
was   impaneled    and  charged  by  the  Chief 

•While  the  grand  Jury  wa«  consi.ieri  ng(6 13 
the  case,  the  dialriclaticiruey  called  tnW  sworn 
Dr.  Erick  Bollman.  with  n  view  that  Le  should 
testify  l>erore  the  grand  jury;  and.  as  It  ap- 
peared Ibat  the  facia  lo  which  he  wa<  exjiecled 
lo  testify  miglii  Involve  him  ni  im  actswory, 
the  dislrici  attorney  produced  and  tendered 
the  witness  a  pardon  by  tbe  PrevUlcnt  of  the 
United  States.  This  pardon  the  witnesa  de- 
clined lo  accept,  and  thereupon  argiiment  was 
had  as  to  the  operation  of  a  pardon  which  tbe 
witness  declloM  lo  accept,  aod  as  to  whether 
the  witnesa  or  the  court  was  to  be  the  Judge  as 
to  the  propriety  of  answerlne  the  questions 
put.  Upon  those  points  the  Chief  Justke  re- 
served hla  decision.  Nor  does  It  appear  that 
he  made  any  decision — probablj- beoiiiw:  Dr. 
Bollman  went  voluntarily  before  tbe  grand 
jury  and  tesllBed.  1  Burr's  Trial,  IW).  103. 
Subsequently,  while  Ihe  grand  Jury  were  still 
considering  the  case,  one  Willie  was  called 
and  asked  whether  he  had,  under  Insirucllons 
from  A&ron  Durr,  copied  a  certain    paper. 
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whicb  wu  then  eiLlbJIad  to  him.  ThU  quea- 
UoD  the  witnm  refused  to  uiHwer,  iMt  he 
mfKhttberebylncrimlnftta  himself.  TiieChief 
Justice,  otMervias  Ibat  It  the  wttnen  wm  to 
decide  upon  tills  ft  must  be  on  oath,  loterro- 
gEted  the  wltneM  whether  his  anawerlDg  the 
qneitibo  would  crimlnBte  blmself.  to  which  he 
nplied  that  it  might  in  s  cerlaln  case.  Tbere- 
apOD  the  Chief  Juttlce  withheld  the  point  for 
argument.  A.  full  and  able  ergument  was 
hM,  and,  after  condderation,  the  Cliief  Justice 
•ipreaaed  himself  as  followa:  "  When  a  quea- 
don  !■  propounded,  it  belongs  to  the  court  to 
eonsider  and  to  decide  whether  any  direct  an- 
iwer  to  it  can  Impllcsle  the  wilnesa.  If  ^Ib 
be  decided  In  the  uegative,  then  he  may  an- 
swer U  without  violating  the  privilege  which 
Is  secured  to  him  by  law.  If  a  direct  answer 
lo  It  mas  criminate  himself,  then  he  must  be 
Um  sole  Judge  what  his  answer  would  be. 
The  court  cannot  participate  with  him  Id  this 
Judgment,  because  they  cannot  decide  on  the 
tfect  of  his  answer  without  knowing  what  it 
would  be:  and  a  disclosure  of  that  fact  to  the 
Judges  would  strip  him  of  the  privileges  which 
Ihe  law  allows,  and  which  he  claims.  It  fol- 
lows.neceBsarily,  thee. from  ible  slate  of  things. 
614]  'that  if  the  question  be  of  such  a  de- 
scription that  an  answer  to  It  may  or  may  not 
criminate  the  witness,  accnnling  to  the  purport 
of  that  answer.  It  must  rest  with  himself,  who 
alone  can  tell  what  it  would  be.  to  answer  the 
question  or  not.  If,  in  such  a  case,  he  say, 
upon  his  oatli,  that  bis  answer  would  crlmi. 
Date  Uiniself,  lUe  court  cad  demand  no  other 
teslimony  of  the  facL  If  the  declaration  lie 
■ntrue,  It  1b  in  conscience  and  lo  law  as  much 
•  perjury  as  If  he  bad  declared  any  other  un- 
truth upon  his  oalh;  as  it  is  one  of  Ibose  cases 
(n  which  the  rule  of  law  must  be  abandoned, 
or  the  oath  of  the  witncHo  be  received.  The 
eouneel  for  the  United  Cjtaies  have  also  laid 
down  Ihis  rule,  according  to  their  uoderstand- 
Ing  of  it,  but  they  appear  to  (he  court  to  have 
■ade  it  as  much  loo  narrow  as  the  counsel  for 
the  witness  have  made  it  too  broad.  Accord- 
ing to  their  slaiement,  a  witness  can  never  re. 
fuse  U>  answer  any  question,  unless  that  an- 
•wer.  unconnected  with  other  testimony,  would 
be  sufficient  to  convict  him  of  a  crime.  This 
would  be  rendering  the  rule  aim oM  perfectly 
worthless.  Many  linhs  frequently  compose 
Uiat  chain  of  IcBtimuiiy  whicli  is  DececiHry  to 
convict  any  iadivldual  of  acrime.  It  appears 
to  the  court  to  be  Ihe  true  sense  of  the  rule 
that  no  witneM  is  compellable  to  furnish  any 
cne  of  them  against  himself.  It  Is  certainly 
not  only  a  possible,  but  a  probable,  case,  that 
K  witness,  by  disclosing  a  single  fact,  may 
complete  the  testimony  against  himself,  and 
to  every  effectual  purpose  accuse  himself  as 
mllrely  as  he  wDu}d  by  slating  every  circum. 
Mancc  which  would  be  required  for  his  con  vie. 
lioD.  That  fact  of  itself  might  t>e  unavailinK; 
bat  all  other  facts  without  it  might  be  lusuffl- 
dent.  While  that  remains  concealed  within 
UtowD  tiosom  he  is  safe;  but  draw  it  from 
thence,  and  he  is  exposed  to  a  prosecution. 
The  rule  which  declares  that  no  man  is  com- 
pelled lo  accuse  himself  would  most  obvl- 
ooalr  be  infringed  by  compelling  a  witness  to 
dltcloae  a  fact  of  this  descripiloD.  What  lesli- 
■ony  may  be  poaaeeaed,  or  la  attainable, 
HI  U.S. 


against  any  individual,  the  court  can  never 
know.  It  would  seem,  then,  that  the  court 
ought  never  to  compel  a  witness  to  give  as  an- 
swer which  discloses  a  fact  that  might  form  a 
necessary  and  essential  part  of  a  crime,  which 
is  "punishable  by  the  laws,  .  .  .  Id[61S 
si'^ii  a  case,  the  witness  must  himself  Judge 
what  bis  answer  will  Iw;  and  if  lie  aay,  on  oath, 
that  he  cannot  answer  without  accusing  him- 
self, he  cannot  be  compelled  to  answer."  1 
Burr's  Trial,  dM,  MB. 

In  Bogd  V.  Unittd  Slatt*.  IIB  U.  B.  Sie  [20: 
746],  there  came  into  question  the  validity  of 
the  5th  section  of  the  act  of  June  22,  1874(18 
Stat,  at  L.  ISO),  wherein  it  was  provided  that 
"in  all  suits  and  proceedings  other  than  crim- 
inal arlsinz  under  any  of  the  revenue  laws  ol 
the  United  States,  the  attorney  representing 
the  gOTernment,  whenever  in  his  belief  any 
business  book,  invoice,  or  paper  belonging  to, 
or  under  the  control  of,  the  defendant  oi 
claimant,  will  tend  to  prove  any  aliegatlon 
made  by  the  United  States,  may  make  a  writ- 


ing may,  at  ifs  discretion,  issue  a 

defendant  or  claimant  to  produce  such  book, 
invoice,  or  paper  in  court,  at  a  day  and  hour 
to  be  specifled  in  said  notice,  which,  together 
with  a  copy  of  said  motion,  shall  lie  served 
formally  on  the  defendant  or  claimant  by  the 
United  States  marshal  by  delivering  to  him  a 
certified  copy  thereof,  or  othemise  serving  the 
same  as  original  notices  of  suits  in  Ihe  same 
court  aie  served;  and  if  the  defendant  or  claim- 
ant shall  fail  or  refuse  to  produce  such  book, 
invoice,  or  paper,  in  obedience  10  such  notice, 
the  allegstloDS  slated  In  the  said  motion  shall 
be  taken  as  confessed,  unless  his  failure  or  re- 
fuaal  to  produce  the  same  shaii  be  explained 
lo  the  satisfaction  of  the  court" 

This  section  was  held  tu  be  uncoDstilulional 
and  void  as  applied  to  suits  forpeualties.  or  to 
establish  a  forfeiture  of  the  party's  goods,  aa 
beioK  repugnant  to  the  4th  and  5ih  Amend- 
ments of  the  Constitution. 

it  WHS  contended  on  behalf  of  Ihe  eovcrn. 
mem  that  the  act  of  February  a».  1863  (15 
StAt.  at  L.  87),  whereby  It  was  enacted  that 
"no  answer  or  other  pleading  of  any  party, 
and  no  discovery  or  evidence  obtained  by 
means  of  any  Judicial  proceeding  from  any 
putiy  or  witness  in  this  or  any  foreign  country, 
shall  beglven  In  evidence  or  in  any  manner  and 
sgitlnstsuch  party  Di  witness, or  his  properly  or 
c  stale,  in  any  'court  of  the  United  8tates[616 
oris  any  proceeding  by  or  before  any  olflcer  of 
the  United  States,  in  respect  to  any  crime,  or 
forlheeuforcemeDlof  any  penalty  or  forfeiture 
by  reason  of  any  act  or  omission  of  such  parly 
or  wllness,"  relieved  Ihe  act  of  June'J'J.  lt)T4. 
of  the  objecliouH  made.  But  this  court  said,  by 
ifr.Jujfi«  Bradlev:  "  No  doubt  It  was  supposed 
that  in  this  new  form,  couched  as  it  was  in  al- 
most Ihe  language  of  the  lOlh  section  of  the  old 
Judiciary  act,  except  leaving  out  the  reatrlctlou 
to  cases  in  which  the  court  of  chancery  would 
decree  a  discovery,  it  would  t>e  free  from  con- 
stitutional objection.  But  we  think  It  has 
tieen  made  to  appear  that  this  result  has  not 
been  attained,  and  that  Um  Iaw.  though  wj 
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■ptKloualr  worded.  Is  •ll)l  obcoxloiu  to  the 
problbltlon  of  Ihe  4tb  AmrDdment  of  the 
CoDilltulion  as  well  u  of  Ibe  Sih." 

Other  obBerTBliODB  mide  by  Mr.  Juttiet 
Br&dley  Iq  thai  c&bc  are  worthy  lo  be  quoted: 
"As  therefore  suits  [or  penallles  aud  for- 
feitures 'ncurred  by  the  commission  of  offeai>s« 
kg&iast  the  law  are  of  this  quad-crimfDal 
nature,  we  think  that  they  are  within  (he 
sen  ot  rrimlnal  proceedings  forsll  the  purposes 
of  the  4th  AmeodmeDt  of  Ibe  Conslitutlon,  and 
of  that  portion  of  tbe  6tb  AtneDdment  which 
declarei  Ibal  no  person  tbail  be  compelled  In 
any  criminal  case  lo  be  a  witness  auitinst  him- 
self; and  we  are  further  of  opinloD  that  a  com- 
pulsory production  of  the  private  boolis  and 
fiapers  of  tbe  owner  of  gooas  sought  to  be  for- 
elied  in  aucb  a  suit  Is  compel  Hug  him  to  be  a 
wiloesa  Hgainst  himself,  within  the  meaning  of 
the  5tb  Amendment  of  the  Gonatltullon,  am 
the  equivalent  of  a  search  and  seizure,  and 
unreasonable  search  and  seizure,  within  the 
meanlns  of  tbe  4lh  Amendment.  Though  the 
proceedlDg  in  qni'sllon  is  devested  of  many  of 
the  aggravating  incidents  of  actual  search  and 
seizure,  yet,  as  1)efore  laid,  It  conlalns  their 
subslnnce  and  essence,  and  effecis  (heir  aub- 
BtaotiHl  purpose.  It  ma;  be  tbat  II  U  the  ob- 
noxious (bini;  in  i(8  mildest  and  l^st  repulsive 
fonn;  but  HIegUlmate  and  unconBLltutlonal 
practices  get  their  llrst  footlnj;  in  ifaat  way. 


This  can  only  be  obviated  by  adhutiug  to  the 
rule  that  cnnstliuilonal  provisions  for  the  se- 
curity of  per»ion  and  propertT  should  be  liberally 
construed.  A  close  and  literal  construction 
deprives  them  of  lialf  their  efflcacr.  and  I 
to  gradual  depreciation  of  Ibe  right  as  .. 
consisted  more  in  sound  than  lo  eubBtance.  It 
Is  the  duty  of  courts  to  he  watchful  for  the 
constitutional  rights  of  the  citizen,  aod  against 
any  sleallhy  encroachments  thereon.  Their 
motto  should  be  oMa  prineipiit.  We  have  no 
doubt  that  (he  legtalatlve  body  Is  actuated  by 
the  same  motives;  but  (be  vast  accumulation 
of  public  business  brought  before  It  sometimes 

S reveals  it,  nn  a  first  presentation,  from  nottc- 
]g  objections  which  become  developed  by 
time  and  the  practical  application  of  the  ob 
jeclionable  Jaw."  11«  IL  B.  684,  «86  [39: 
762,  753J. 

In  the  recent  case  of  Cvunitiman  f.  Hitch- 
eoek.  148  U.  8.  547,  [35:  1110],  8  Inters.  Com. 
Rep.  tJIS,  there  was  a  proceeding  before  a 
grand  Jury  to  investigate  certain  alleged  vlola- 
liOQS  of  (be  act  to  regulate  commerce,  and  one 
Charles  Counselman,  having  appeared  before 
the  grand  Jury  and  been  sworn,  declined  lo 
answer  rertafn  questions  put  \o  blm.  on  the 

Jround  thai  theansweiamlgfjt  tend  locrimlnale 
im.  The  district  court  oF  the  United  Stales 
for  (he  northern  district  of  Illinois,  after  a 
hearing,  adjudged  Counselman  to  be  in  con- 
tempt of  court,  and  made  an  order  fining  him, 
and  directing  that  he  be  kept  Id  custMy  by 
the  marshal  until  be  should  have  answered 
said  questions.  Thereupon  Counselman  flied 
a  petition  in  the  circuit  court  of  the  United 
Sutes,  setting  forth  the  facts,  and  praying  for 
a  writ  of  habeas  corpus.  That  court  held  that 
tbe  district  court  waa  in  the  exercise  of  Its 
lawful  authorilj  In  Voiog  what  it  had  done. 
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dlsmlaaed  Counselmao's  petition,  and  i»- 
manded  him  to  the  custody  of  the  manhaL 
44  Fed.  Rep.  268.  8  Inters.  Com.  Rep.  Saa. 
Ad  appeal  was  taken  to  this  court,  by  whl^ 
the  Judgment  of  the  circidt  court  was  reveiMd, 
and  tbe  cause  was  remanded  to  that  cour^wltli 
a  direction  to  dlscbsrse  the  appellant  from 
custody.  Mr.  Juitiet  BTaicbford,  In  delivering 
the  opinion  of  (he  court,  made  a  careful  review 
of  the  adjudged  cases,  including  several  de- 
cisions Id  states  where  there  is  a  like  consUto- 
tioDal  provisioD  lo  that  contained  in*(he[019 
Federal  Constitution,  and  where  attempts  had 
been  made  hjr  legislation  to  avoid  Ibe  coDStl- 
lutlonal  provision  by  aubatltuUng  provlsiooi 
relieving  Ibe  witness  from  future  criminal 
prosecution.  It  Is  needless  to  here  examine 
those  cases. 

The  coDleDitoD  there  made  on  behalf  of  the 
government  whs  tbat  a  witness  Is  not  entitled 
to  plead  the  privilege  of  silence,  except  in  ■ 
criminal  caseagainstbiinseir;butibIscourt  said: 

"Such  Is  not  the  language  of  the  Constitu- 
tion. Its  provision  Is  that  DO  person  shall  be 
compelled  In  anycrimloBl  case  to  be  a  wltoen 
against  btroseir.  This  provision  must  have  a 
broad  construction  In  favor  of  the  right  which 
it  was  Inteuded  to  secure.  The  matter  under 
investigation  by  Ibe  grand  Jury  in  this  case 
wasacrimlnal  matter,  to  inquire  whether  there 
had  been  a  criminal  violation  of  the  interstate 
commerce  act.  It  Counselman  had  beenguilty 
of  the  mailers  Inquired  of  In  the  questions 
which  he  refuseil  lo  answer,  he  himself  was 
liable  to  criminal  prosecution  under  the  act 
The  case  before  the  grand  Jury  was  therefore 
a  criminal  case.  The  reason  given  by  Coun- 
selman for  his  refusal  (o  answer  Ibe  questions 
was  tbat  his  answers  might  (end  to  criminate 
him.  and  showed  that  bis  apprehensloD  was 
that,  if  be  answered  the  questions  truly  and 
fully  (as  he  was  bound  to  do  if  he  should 
answer  them  at  all),  tbe  answers  might  sbow 
tbat  he  had  committed  a  crime  against  Uie  in- 
terstate commerce  act,  for  which  he  might  be 
Srosecuted.  His  answers,  therefore,  would 
e  testimony  against  himself,  and  he  would  be 
compelled  lo  give  them  In  a  criminal  case. 
It  Is  impossible  Ibat  tbe  meaning  of  the  consU- 
tulional  provision  can  only  be,  (hat  a  peraon 
shall  not  be  compelled  to  be  a  witness  agalnat 
himself  in  a  criminal  prosecution  against  him- 
self. It  would  doubtless  cover  such  casee; 
but  it  Is  not  limited  to  them.  The  object  waa 
to  insure  that  a  person  should  not  be  com- 
pelled, when  acting  as  a  witness  in  any  inve*- 
tlgatioD,  to  give  tesllmonv  which  might  lend 
to  show  thai  he  himself  baa  committed  a  crime. 
Tbe  privilege  is  limited  to  criminal  malten, 
but  it  is  as  broad  as  the  mischief  against  which 
it  peeks  to  guard."  142  U.  8.  fi62  [S5:  1118], 
8  Inters.  Com.  Rep.  816. 

■To  the  argument  that  g  860  of  the  Re-[019 
vised  Statutes,  which  provides  that  "no  plead- 
ing of  a  party,  nor  any  discovery  or  eTldenoe 
obtained  from  a  party  or  witness  by  means  ol 
a  Judicial  proceeding  In  this  or  any  foreiga 
country,  shall  be  given  in  evidence,  or  In  anf 
manner  used  agaiiiBt  him  or  his  property  o> 
estate,  in  any  court  of  tbe  United  States  In  an; 
crimtnal  proceeding,  or  for  the  enforcement  Ol 
any  penalty  or  forfeiture,"  removed  the  C0»- 
stitutional  privilege  of  Oounselman,  tbe  court 
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nid:  "Thftt  sectton  must  be  conslruetl  m  de- 
cluing  (bat  ao  evidence  obtained  from  a  wit- 
Dew  I^  means  of  a  Judicial  proceeding  ihall 
be  glveD  In  evIitcQce,  or  In  anj  manner  used 
against  hiro  or  his  property  or  eslale,  in  any 
court  of  tbe  Unlled  States,  In  any  criminal 
proceeding,  or  lor  tbe  enforcement  of  any 
penalty  or  forfeiture.  .  .  .  Tbti,  of  course, 
protected  him  agalnat  the  use  of  bis  testimony 
agalnM  him  or  lils  property  In  any  prosecution 
against  him  or  his  property  tn  any  criminal 
proceedlue  in  a  court  of  tbe  Unlled  States. 
But  it  baiTonly  (hat  eBect.  It  could  not  and 
would  not  prevent  the  use  of  his  teatlmuny  to 
search  out  other  leslimony  to  be  used  In  evi- 
dence against  bim  or  bis  propeity  fo  a  crim- 
inal proceeding  In  such  (Murt.  It  could  not 
prevent  tbe  obtaining  and  the  use  of  witnesses 
and  evidence  wbicb  shoiitd  be  altribuiable  di 
recily  to  the  testimony  be  migbt  nive  under 
compulsion,  and  on  which  he  might  be  con- 
victed, when  otherwise,  and,  if  he  bsd  refused 
lo  answer,  be  could  not  possibly  Lave  been 
convicted.  The  conntltutional  prnvisioD  dls- 
Ifiiclly  declares  that  a  person  ahnll  not  '  be 
compelled  iu  nnj  criminal  case  to  be  a  witness 
agiiinM  himsi'iri  ami  the  protection  of  g  860  Is 
not  ci>etttO!iive  with  the  couMltulinnal  pro- 
vision. Legislation  cannot  detract  from  the 
pr1vl)e):e  nflorded  by  Ihe  Consiitulioo.  It 
would  lie  quite  another  Ibing  tf  the  Conitltu- 
lion  bad  provided  that  no  person  shall  be  com- 
pelled in  nnf  rrimiiixl  ease  to  be  a  witness 
against  himiielf,  unless  il  should  be  provided 
by  statute  Ihal  criininatiui; evidence  extracted 
from  n  witness  against  bix  will  should  not  ' 
tiscd  against  lilm      But  a  mere  act  of   C( 

f;res«  caoDoi  amend  the  Consliiution,  even 
t  should  enKrnfi  therenn  such  a  proviso.  1 
U.S.  S«15r85:1114],  aimers.  Com,  Rep,  616 
620]  *Tl  k  however,  t^ow  contended,  and  that 
is  tbe  novtl  feature  of  the  present  care,  llist  the 
followiog  pt')vlsion  in  Ihe  act  of  Fcliruxry  11, 
18Q;l,  removes  the  const itutlnnal  dilHculty: 
"But  no  person  sLalt  be  prosecuted  or  sub- 
jected to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing 
concerning  nhlrh  he  may  testify  or  produce 
evidence,  ilociimeniHry  i<r  otherwise,  before 
said  commission  "  And  It  Is  surmised  (hat 
this  proviso  was  eniicted  in  view  of  a  susges- 
llon  to  that  effect  in  the  opinion  In  the  Chttn- 
welman  Can. 

Il  is  Indeed  true  thai  Mr.  Juttia  Blalchford 
did  say  that  "no  sintuie  which  leaves  tbe 
party  or  witness  subject  to  prosecution  after  be 
answers  tbe  criminating  question  put  to  hln^ 
ran  bavethe  effecl  of  supplanting  the  privi- 
lege conferred  by  the  Constitution  of  the 
United  States.  Section  860  of  tbe  Revised 
Siatutes  does  not  supply  ■  eomplete  protection 
from  all  tlie  perils  agHlnsI  wbicb  the  constitu- 
tional probibiiion  whs  designed  to  guard,  and 
Is  not  a  full  sitbKtiiute  fur  that  probibiiion. 
In  view  of  the  constitutional  provision,  astat- 
utory  enactment,  to  be  va)id.  must  afford  ab- 
solute immunity  seainst  future  prosecution  for 
the  offense  to  wbicb  the  queslion  relates;" 
and  il  ms)  be  inferred  from  this  langua(;e  that 
there  might  be  framed  a  legislative  subslitule 
for  the  constitutional  privilege  which  would 
legally  empower  a  court  to  compel  an  unwill- 
ing witnen  to  criminate  himself.  But  tbe  case 
K1U.  8.  U.S..  Book  40.  S3 


did  not  call  forsucheipmsslonof  opinion,  nor 
did  Jfr.  Jwtiet  Blatchford  undertake  lo  bub- 
gest  the  form  of  aucb  an  enactment.     Indeed, 

such  a  suggestion  would  not  have  comported 
with  bis  previous  remarks,  above  cited,  that 


quite  another  thing  it  tbe  ConsiltutioD  bad 
provided  Ibat  no  person  ahall  be  compelled.  In 
any  criminal  case,  to  be  a  wlineas  against  him- 
self, unless  it  should  be  provided  by  statute 
that  criminating  evidence  exiracted  from  a 
witness  against  his  will  should  not  be  used 
against  him.  But  amereact  of  Congress  cannot 
amend  the  Constitution, evenifilshouldengntft 
thereon  suuh  a  proviso." 

Is.  then,  the  undeniable  repugnancy  that 
exists  between  the  cotisliluttonal  guaran^and 
ttid'ompulsory  provisions  of  1lie<^tof  [031 
February  11,  ISfla,  overcome  by  tbe  proviso  re- 
lieving tbe  witness  from  prosecution  and  front 
any  penalty  or  forfeiture  "for  or  on  account 
of  any  transaction,  matter,  or  thing  concem- 
int:  which  he  may  testify  or  produce  evi- 
dence T" 

&8  already  aald,  the  very  fact  Uiat  the 
founders  of  our  Instilullons.  by  malting  tbe 
Immunity  an  express  provision  of  the  Consii- 
tution,  disclosed  an  inientlon  to  protect  it 
from  legislative  allack,  create!  a  presumption 
against  any  act  professing  to  dispense  wlih  the 
constitutional  privilege.  It  may  not  be  said 
thai,  by  no  form  of  enactment  can  Congresa 
supply  an  adequate  suiistiluie,  but  doubtful- 
ness of  its  entire  sufficiency,  uncertainly  of  lis 
ineHning  and  effect,  will  be  fatal  defects. 

What,  then,  is  meant  by  the  clause  in  thU 
act  that  "n^Twrsan  s'utUAe  priMeeiiteif  ,  .  . 
tor  or  on  account  of  any  transaction,  mailer, 
or  tiling  concerning  which  he  may  testify  or 
produce  evidence,  documentary  or  olber- 
wIseT"  How  possibly  can  effect  be  given  to 
this  provision,  if  taken  literallyT  If  a  given 
person  is  charged  with  a  wilful  violation  of 
tbe  interstate  commerce  act,  how  can  the 
prosecuting  ofllcers  or  tbe  grand  juries  know 
whether  be  baa  been  examined  as  a  wltneaa 
concerning  the  same  matter  before  the  com- 
mission or  some  courtj  Nor  can  tbe  accused 
iilmself  necessarily  know  what  particular 
charge  has  been  broui;ht  against  him,  until  an 
indictment  has  been  found.  But  when  an  in- 
dictment has  been  found,  and  the  accused  hM 
been  called  upon  to  plead  lo  it,  he  assuredly 
has  been  pnmeuUd.  So  that  all  that  can  tie 
said  Is,  Ihal  the  witness  is  not  protected,  by 
tbe  provision  in  question,  from  being  prtue- 
eiited,  but  Ibat  be  has  been  furnished  with  a 
CKod  plea  to  Ibe  indictment,  which  will  secure 
iilssLqullthi.  But  is  that  Iruel  Not  unltss 
the  plea  is  sustained  by  compeleni  evidence. 
His  conditiuD,  then,  is  thai  he  bus  been  proae- 
culed,  been  compelled,  presumablv,  to  (urniah 
ball,  and  put  to  the  trouble  and^  expense  ot 
employing  counsel  and  fumisbtiig  Uie  evi- 
dence to  make  good  his  plea.  It  is  no  reply  to 
Ibis  lo  say  (hat  his  condition,  in  those  respects. 
Is  no  worse  than  that  of  any  other  innocent 
man  who  may  lie  wrongfully  charged.  The 
latter  has  not  been  compelled,  on  penally  of 
■line  and  Imprisonment,  to  disclose  un-  [622 
der  oath  facts  which  have  furnished  a  clue  to 
the  oHenae  with  which  he  la  cl 
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may  I 

ftud  papers  and  recorda  may  ba  destroyed  by 
•ccldeot  or  desl^. 

Ag&lD,  what  IB  the  meaning  of  the  clause  of 
tbe  act  thai  "do  peiann  bo  teatiryingiball  be 
exempt  troni  priweculioa  and  punishmcDt  for 
perjury  committed  Id  so  tesUfylng?"  Tbe  im- 
plication  would  seem  to  be  thai,  except  fur 
■ucb  a  clause,  perjury  could  oot  be  Imputed 
to  a  witness  wbo  bad  been  compelled  to  so 
teelify.  However  I  bat  may  be,  and  wbeiher 
or  oot  the  clause  ia  aurplussffe.  It  compels  at- 
tention to  tbe  unfortunale  altuallon  In  wbich 
the  witness  Is  placed  by  tbe  provisions  of  tbia 
act.  If  he  declines  to  testify  on  tbe  ground 
that  his  answer  may  Incriminate  bimself,  be 
la  fined  and  Imprisoaed,  It  be  submits  to  an- 
swer, he  li  liable  to  be  indicted  for  perjury  by 


His  iKisilion  tn  this  respect  Is  .... 

Dary  niinessesiestf tying  under  Ibe  compulsion 
tit  aaubpiEna.  His  case  is  that  of  a  person  wbo 
Is  exempted  by  the  ConBlitution  from  testify- 
iDg  at  all  tn  the  matter.  He  is  told  by  the 
act  ot  Con^n-est  that  he  must  nevertheless  tes 
tifjbut  that  be  shall  be  pmiecled  from  any 
prosecution,  penalty,  or  forfeiture  by  reason 
of  BO  testifying.  But  be  Is  subjected  to  tbe 
hazard  of  a  charge  ot  perjury,  whether  such 
charge  be  rlehifiilly  or  wroagfuily  made.  It 
does  not  do  to  say  that  other  witnesses  may  ' 


to  chareed,  because  if  the  privilege  of  silence. 
under  the  constllultonat  immunltr.  bad  not 
been  taken  away,  this  witness  would  not  hi 


iltr.  bad 
mess  would  not  1: 
have  been  rabjecied 


tettiBed,  and  could 
to  a  charge  ot  perjury. 

Another  danger  to  which  the  witness  la  sub- 
jected by  the  withdrawal  of  the  constitutional 
safeguard  U  that  of  a  prosecution  in  the  stale 
623]  courts.  The  same  act  or  'transaction 
which  may  bea  violation  ot  tbeinlerstatecom. 
merce  act  may  also  be  an  offense  againal  a  state 
law.  Thus,  In  the  present  case,  the  Inquiry  was 
aatofluppoaedrebateannfreiBbtcharges.  Bucli 
payments  would  have  been  in  disregard  of 
tbe  Federal  statute,  but  a  full  disclosure  of 
all  the  attendant  facts  (and  if  be  testify  at  all 
he  must  answer  tully)  might  disclose  that  the 
witness  had  been  guilty  of  embezzling  tbe 
moneys  intrusted  to  him  for  that  purpose;  or 
It  might  have  been  disclosed  that  he  had  made 
faliie  entries  in  tbe  books  of  the  state  curpiora 
lion.  In  whow  employ  he  wai  acting.  These 
acts  would  be  cnmes  against  the  stale,  for 
which  be  might  be  indicted  and  punished,  and 
he  may  have  furnished,  by  his  testimony  in 
the  Federal  court  or  before  the  commis^on, 
the  very  facts  or,  at  least,  dues  thereto  which 
led  to  hi«  prosecuilOD. 

It  la  indeed  claimed  that  tbe  proTlslons  un- 
der consideration  would  extend  to  the  state 
courts  and  might  be  relied  on  therein  as  an 
answer  to  sucn  an  indietmeDt.  We  are  un- 
able to  accede  to  such  a  suggestion.  Am  Con- 
gress cannot  create  state  oouria,  noi  vUbliah 


tbe  ordinary  rules  of  property  and  of  con- 
tracts, nor  denounce  pen  at  ties  for  criniea  and 
offenses  against  the  states,  so  ft  cannot  pre- 
scribe rules  ot  proceeding  tor  Ibe  slate  courta. 
The  cases  of  Sleteart  v.  Bloom.  7B  U,  B.  11 
Wall.  4Qg  [20:  176];  UniUd  Utatet  v.  Wi..y,  7« 
U.  8.  11  Wall.  508  fSO:  Sil],  and  ifayfitld  v. 
mchardt.  115  U.  3.  137  [29: 334],  are  referred 
10  as  sustaining  the  pmpcsltion.  Those  were 
cases  defining  Ibe  scope  and  effect  of  tbe  act 
of  Congress  of  June  11,  1864,  providing  that 
as  to  actions  which  should  accrue,  during  tbe 
existence  of  the  rebellion,  against  personswho 
could  not  be  served  witb  process  by  reason  of 
tbe  war,  tbe  time  when  such  persons  were 
beyond  the*  reach  of  process  slioiild  not  be 
taken  or  deemed  to  be  any  part  ot  the  time 
limited  by  law  for  the  commencement  of  such 
actions.  And  it  was  held  that  It  was  the  evi- 
dent intention  of  Congress  that  the  act  was  to 
apply  to  cases  In  state  as  well  as  in  Federal 
conns,  and  as  to  the  objection  that  Congress 
bad  no  power  lo  lay  down  rules  ot  action  for 
tbe  stale  courts,  it  was  held  Ihal  tbe  act  in  ques- 
tion was  within  tbe  war  power  as  an  act  to  rem- 
edy an  evil  which  was  one  of  tbe  'con.  [624 
sequences  ot  tbe  war,  Mr,  Jatiia  Swayne 
saying: 

"Tbe  war  power  Is  not  limiled  to  vicioriM 
in  the  field  and  thadisptTriinn  ot  the  insurgeot 
forces.  It  carries  witb  II  inherently  the  power 
lo  guard  against  the  immediate  renewal  of  tbe 
conflict,  and  lo  remedy  tbe  evils  which  have 
arisen  from  Its  rise  and  proj^ress.  Tliis  act 
falls  within  the  latter  category.  Tbe  power 
10  pass  II  is  necessarily  implied  from  the 
power  lo  make  war  and  suppress  iasurrections. 
It  is  a  beneQcenI  exercise  of   this  authority. 


results  in  the  courts  of  all  the  rebellious  stales 
without  Ihe  intervention  nt  ibisenacimcot." 

Whatever  maybe  thought  ot  these  cases, 
and  of  Ihe  reasoning  on  which  they  proceed, 
it  is  plain  that  they  are  not  applicable  lo  the 
present  statute.  The  latter  dues  not  in  es- 
press  terms,  nor  by  necessary  implication,  ex- 
tend to  Ibe  slate  courts;  and,  it  it  did,  it  could 
not  be  sustained  as  an  exercise  of  Ibe  war 
power.  On  Ihts  part  of  Ibe  subject  it  will  be 
sufBcienI  lo  cite  tbe  language  of  C/iitfJiuliet 
Marshall  In  giving  tbe  opinion  of  Ihe  court  Id 
Ihe  case  of  Bnnoa  v.  Bdtimoie.  32  U.  &  7 
Pel.  347  [8:  674]; 

"Tbe  judgment  brought  up  by  Ibis  writ  of 
error  having  been  rendered  by  the  court  of  a 

,  this  tribunal  can  uerclseno  JurlsdlclioD 

it  unless  it  be  shoWn  to  come  within  the 


comes  within  tbe  clause  in  tbe  6th  Amend- 
ment lo  the  Constilution,  which  inhibits  the 
taking  of  private  properly  for  public  use  with- 
out Just  compensation.  He  insiBts  that  thia 
ameodmcol.  being  in  favor  ot  the  liberty  of 
the  citizen,  ought  to  be  »o  construed  as  to  re- 
Birain  tbe  legislative  power  of  a  stale,  aa  welt 
as  thai  oF  the  United  Stales.  It  thia  propoai- 
lion  be  untrue,  tbe  court  can  take  no  jurisdic- 
tion of  the  cauae.  The  quexiion  thus  pre- 
sented fa,  we  think,  of  great  importance,  but 
not  of  much  difflcultv.  Tbe  ContiiLuiion  was 
ordaloed  «nd  eatAhlished  by  the  iteople  of  Ibe 
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Uniled  SiatM  for  themselTM,  for  Ibetr  owd 
poveraraent,  and  not  for  the  goTDrainent  of  the 
62ff]tndividuaUtBtes.  'Bacb  state  eslsblisbed 
&  coQStUutloD  for  itaeir,  and  In  Ibat  constitu- 
tion piovided  euch  limllatlona  and  restrictions 
on  tbe  powers  of  Its  particular  goverament  as 
its  Judgomnt  dictated.  Tlie  people  of  Ibe 
United  States  framed  such  a  guTernment  for 
tbe  United  States  as  they  supposed  best 
adapted  to  their  eituatlon  and  best  calculated 
to  promote  their  interests.  Tbe  powers  the; 
conferred  on  this  goTernmenl  were  to  be  oi- 
erciscd  b;  itself;  and  tbe  llmilatlons  on  power, 
if  eipresBed  In  general  terms,  are  Dnturall; 
and.  wc  tliink,  necessarily,  applicable  to  the 
government  created  by  the  instrument.  They 
are  limitations  of  power  granted  in  tbe  insiru- 
nt  Itself:  not  ofdisLinctgOTernmentH  framed 


Amendment  must  be  understood  as  restraining 
the  power  of  tbe  general  Kovernment,  not  as 
applicable  to  tbe  slates.  In  their  several  con- 
Blilutlons  Ihey  have  imposed  such  restriction 
on  Ibelr  respective  govcramenla  as  their  own 
wisdom  suggested:  such  as  they  deemed  most 
proper  for  themselves.  It  is  a  subject  on 
which  they  judgeeiclusively,  and  with  which 
othera  Interfere  no  farther  than  they  are  sup- 
posed to  haTe  a  commoi  Interest.  .  .  .  We 
are  of  opinion  thai  the  provision  in  the  5ita 
Amendment  lo  the  Constitution,  declaring 
that  private  property  shall  not  be  taken  for 
public  use  without  juH  compensation ,  is  In^ 
tended  solely  as  a  limitation  on  the  exercise  of 
powerby  Ihegovernmenlof  the  Uaited  States. 
and  is  not  applicable  to  the  legislation  of  Ibe 

This  result  has  never  since  been  questioned. 
As,  then,  the  provision  of  the  Cnnstilution  of 
the  Uni'el  States  which  protects  witnesses 
from  self-incrimination  cani)ot  be  Invoked  in 
a  stale  court,  so  neither  can  the  coDgressioDa] 
■ubdtilule  therefor. 


force  of  this  contention  Is  not  perceived.  On 
tbe  contrary,  such  is  the  nature  of  the  com 
ineri<e  which  Is  controlled  by  the  interstate  com- 
686]  merce  law,  'so  inlimaiely  involved  are 
the  movements  of  trade  and  transportation,  aa 
well  wlttaiu  as  between  tbe  states,  that  Just 
•uch  questions  aa  those  which  are  noir  con- 
aidered  may  be  naturally  expected  to  fre- 
quently arise. 

It  is  said  that  the  constitutional  pratectiou 
U  solely  against  prosecutions  of  the  govern- 
ment Ibat  grants  It,  and  that,  in  this  case,  the 
qneatioDi  asked  the  witness  related  exclusively 
lo  matters  of  interstate  commerce,  ia  respect 
of  which  there  can  be  but  one  sovereign;  that 
his  refusal  to  answer  related  to  his  fear  of 
punishment  by  l/mt  sovereign,  and  to  nothing 
else;  and  that  no  answer  the  witness  could 
DiHke  could  possibly  lend  to  criminate  him 
under  the  laws  of  any  other  government,  be  it 
foreign  or  ilate. 

But,  aa  w«  have  seen,  it  Is  entirely  within 
the  range  of  pMbable  events  Ihal  the  very 
tame  act  or  traDsactioD  may  constitute  a  crime 
Kl  D.  S. 
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rhis  was  manifested  in  the  c 


an  origlnai  application  to  tLis  court  for  a 
writ  of  babeaa  corpus  by  one  who  was  a  clerk 
Id  a  national  ban\,  and  who  alleged  in  hia 
peUtion  that  be  bad  been  convicted  in  one  of 
the  courts  of  HichigaD  under  a  statute  of  that 
state,  and  sentenced  to  imprisonment  for  hav- 
ing embezzled  the  funds  of  that  hanking  Inati- 
lution.  The  prioclpal  ground  upon  which  he 
asked  for  a  writ  of  habeas  corpus  and  for  hU 
dlEcbargo  from  custody  was  that  the  offense 
for  which  he  was  tried  was  covered  by  the 
statutes  of  the  United  Slates,  and  was  Ihers- 
fore  eicluxlvely  cognizable  by  tbe  Federal 
courts.  But  this  court  rttfused  the  application 
without,  however,  deciding  whether  the  same 
act  was  or  was  not  an  ofTense  against  both 
A  similar  question  was  presented 


Harlan,  who  delivered  the  opinion  of  tbe 
court:  "Whether  the  offensea  described  ia 
tbe  indlclcnent  against  Boo  are  offenses  agaluk 
tbe'state  of  New  York  and  punishable  under 
its  laws,  or  are  made  by  existing  statutes 
offenses  also  against  the  United  States  and  are 
exclusivel  V  cognizable  by  courts  of  the  United 
States:  antlwhetherthewiineacta,  upon  the  part 
of  the  accused,  may  *be  offenses  against  [627 
both  the  national  and  state  governmenu  and 
punishable  in  the  judicial  tribunals  of  e«ch 
government,  without  infringing  upon  tho 
conslltutional  guaranty  against  beinE  put 
twice  in  Jeopardy  of  limb  for  the  same  offense, 
these  are  queations  which  the  state  court  of 
original  Jurisdiction  is  competent  lo  decide  In 
the  first  inetance;"  and  accordingly  the  writ 
of  habeas  corpus  was  dismissed,  and  the  ac- 
cused wag  remandnJ  to  Ibe  custody  of  tha 
state  aulhorltles.  But,  as  already  observed, 
not  only  may  the  same  act  be  acommon  offeoae 
lo  both  governments,  but  tbe  disclosures  com- 
pulsively made  in  one  proceeding  may  give 
clues  and  hinta  which  may  be  aubsequebtly 
used  against  the  witness  In  another,  to  the 
loss  of  his  liberty  and  property. 

Much  stress  was  laid  Id  the  argument  on 
tbe  supposed  importance  of  this  provislOD  Id 
enabling  the  commission  and  the  courts  to 
enforce  the  salutary  provisions  of  the  ioter- 
Blate  commerce  act.  Tbia,  at  the  best,  la  ft 
dangerous  argument,  and  should  not  be 
listened  to  by  a  court,  to  the  detriment  of  the 
coQstitutionHl  rJfcbts  of  tbe  citizen.  If,  indeed, 
experience  has  shown,  or  shall  show,  that  one 
or  more  of  tbe  provisions  of  the  OonstilulioD 
has  become  unsuited  lo  affairs  as  they  now 
exist,  and  unduly  fetters  the  courts  In  the 
enforcement  of  useful  laws,  the  remedy  musl 
be  found  In  the  right  of  the  nation  to  amend 
Ibe  fundamental  law.  and  not  in  appeals  in 
the  courts  10  substilute  for  a  constitutional 
guaranty  the  doubtful  and  uncertain  provi- 
sions of  an  experimental  statute. 

It  is  certainly  speaking  withla  bounds  to 
say  that  the  effect  of  the  provision  in  question, 
as  a  proteclion  to  the  witness,  Is  purely  cod- 
Jectural.  No  couri  can  foresee  all  the  result! 
and  consequences  that  may  follow  from 
enforcing  this  law  in  any  given  case.  It  U 
quite  etrtain  Uiat  the  wituMa  la  tomptStd  to 
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lettlfv  kgalnit  hlnueU.  Cui  aor  court  1m 
wrAnn  Ui»t  a  aura  and  nifflclent  auMtilule  for 
Um  cDoatitutlonal  immuDltT  bw  been  aup- 
piled  bv  tbU  actT  aod  If  Uiere  be  room  '- 
reaaoDaote  doubt,  li  oot  the  coucluaioa 
ObviouH  and  QeceMBiy  oneT 
It  la  wortbjofobaerTalion  that  opposite  vieni 


IuMliOD  baa  arisen  tn  the  circuit  court — 
D  the  case  of  Untied  Btata  v.  Jamet,  00 
Fed.  Rep.  257,  where  the  act  wa«  beld  void; 
tba  otbuT,  the  preaent  case.  lu  moat  of  the 
caaea  ciled.  wherein  state  couria  have  paiaed 
upon  auatiigoua  queatiooB,  and  have  upbeld 
the  eufflcleucr  of  a  itatuie  dUpenaiaKwiih  the 
conatkutlonal  Immanlty,  there  hare  Deen  dU- 
ten ling  Judge*. 

A  floal  obserrnttoD,  whtcb  ongbt  not  to  be 
Deceaaary,  but  which  aeema  to  be  called  for  b; 
the  tenor  of  aome  of  the  argumeDla  Ihat  have 
been  pretsed  on  the  court,  fa  thai  the  coDatltu- 
tional  privilege  waa  Intended  as  a  ahleld  for 
the  Innocent  aa  well  aa  for  the  guilt;.  A 
■noment'a  thought  will  ahow  that  a  perfectlj 
innocenl  person  may  eipoee  hiroaelt  to  aocu- 
aallon,  and  even  cootlemnatloD,  bj  being  com- 

Klled  to  dlaclOBe  facts  and  circuuuiauces 
lOWD  only  to  himself,  but  which,  when  once 
disclosed,  he  may  be  entirely  unable  U>  explain 
as  consistent  with  Innocence. 

But  surely  no  apology  for  the  Couslilutlon, 
aa  it  eilats,  la  called  for.  The  task  of  the 
courLB  Is  performed  If  the  Constitution  Is  sua- 
talned  In  its  entirety.  In  its  lutter  and  spirit. 

The  judgment  of  the  circuit  court  should 
be  reversed  and  the  cause  remanded,  with 
directions  lo  discharge  the  accused  from  cua- 
lody. 

I  am  authorized  to  state  that  Mr.  Juttiet 
Clr»r  and  Mr.  Juitie*  White  concur  in  this 

Mr.  Jv^iee  TUld  dissenting: 

I  am  unable  to  concur  wllb  my  associates 
In  the  affirmance  of  the  Judgment  of  the  cir- 
cuit court  of  the  United  Slates  for  the  weaiern 
dUlrict  of  Peonaylvunia. 

The  appellani  and  petitioner  had  been  aub- 
pcenaed  aa  a  wiloesa  before  the  grand  Jury 
called  at  a  term  of  the  district  court  of  the 
same  district,  to  testify  wltb  reference  to  a 
charge,  under  investigation  by  that  body, 
against  certain  officers  and  agenla  of  the  Alfe 
ghany  Valley  Railroad  Company,  of  having 
violated  certain  provisions  of  the  Inleralale 
commerce  act.  Several  Interrogatories  were 
addressed  by  the  grand  Jury  to  the  witness, 
which  he  refused  to  answer  on  the  ground 
that  his  answers  might  lend  to  criminate  him. 
ea9]  On  a'rule  to  show  cause  why  be  should 
not  be  punished  for  a  contempt,  and  be  com- 
pelled to  answer,  he  Invoked  bis  constitutional 
privilege  of  silence. 

It  la  stated  in  the  brief  of  counsel  that  do 
question  was  raised  as  to  the  good  faith  of  the 
appellant,  the  petitioner.  In  invoking  this 
privilege,  but  the  ground  was  taken  and  held 
to  be  sufficient,  that  under  the  statute  of  Con 
greas  of  February  11,  18BS.  he  waa  bound  to 
answer  the  questions.  Go  bis  still  persisting 
In  his  refusal,  he  was  adjudged  guilty  of  con- 
tempt and  committed.    He  then  sued  out  a 


writ  of  habeas  corpus  from  the  circuit  coon, 
and  on  the  production  of  bis  body  before  lliat 
court  and  the  return  of  the  marshal,  the  aaoia 
podtlon  was  taken  and  the  siaiuie  was  held 
valid  and  sufficient  lo  require  him  to  answer, 
and   he  was  accordingly   remanded.     Frou 


propoun  ^         _ 

Toking  the  privilege  of  exemption  "from  an- 
swering when  upon  bis  statement  his  answer 
would  tend  to  criminate  himself,  the  petitions 
appealed  to  Ibis  court. 

The  Bth  Amendment  of  tbe  Constitution  of 
the  United  States  declares  that  no  peraon  aball 
be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself.  Tbe  act  of  Congreaa 
of  February  11,  ISBS,  entitled  "An  Act  In  Re- 
lation to  Testimony  before  the  Interstate  Com- 
merce Commission,  and  iu  CsAes  or  Proceed- 
ings under  or  Connected  with  an  Act  Entitled 
'An  Act  to  Rvguiate  Commerce,'  Approved 
February  4,  1S87,  and  Amendments  tbireto," 
provides  as  follows:  "Tbst  no  person  shall  btt 
excused  from  attending  and  leatiryiug,  or  from 
producing  books,  papers,  tariffs,  contraMS, 
airreemeats,  and  documents,  before  the  loter- 
siBte  Commerce  Commission,  or  in  obedience 
to  the  subptsna  of  the  Commission,  whether 
such  subpcena  be  signed  or  Issued  by  one  oc 
more  Com  mission  era,  or  In  any  cause  or  pro- 
ceeding, criminal  or  otherwise,  based  upon  or 
growiag  out  of  any  alleged  violation  of  the 
act  of  Congress  enrilied  'An  Act  lo  Regnlote 
Commerce,'  approved  Febrimry  4,  1887,  or  of 
any  araendmeni  thereof,  on  the  ground  or  tor 
(heressoa  that  the  testimony  or  evidence,  d'tcu- 
menlary*or  otherwise,  required  of  bim,  [630 
may  lend  to  criminate  him  or  subject  him  loa 
penalty  or  forfeiture.  But  no  peraon  shall  be 
proaeculed  or  subjected  lo  any  penally  or  for- 
feiture for  or  on  account  of  any  transaction, 
matter,  or  thing  concerning  which  he  may  te*- 
tlfy  or  produce  evidence,  documentary  or 
otherwise,  before  said  Commission  or  in  obedi- 
ence to  Its  Eubposna,  or  the  subpmna  of  either 
of  ihem,  or  in  any  such  case  or  proceedine 
Proviiitd.  That  no  person  so  testifying  shall  M 
ezempi  from  prosecution  and  punishment  for 
perjury  committed  in  so  testifying,  Anrper- 
on  wbo  shall  neglect  or  refuse  to  attend  and 
estify,  or  to  answer  any  lawful  Inquiry,  or  to 
iroduce  books,  papers,  tariffs,  contracts,  agree- 
aenls.  and  documeule  required,  if  In  his  power 
o  do  so,  in  obedience  to  ibe  subpcena  or  law- 
ful requirement  of  tbe  Commission,  shall  be 
guilty  of  an  offense,  and  upon  conviction 
thereof  by  a  court  of  competent  JurlsdlcUoB 
shall  be  punisbed  by  fine  not  leaa  than  (100 
nor  more  than  $5,000,  or  by  impriaonment  for 
not  more  than  one  year,  or  by  both  sucb  Bm 
snd  im  prison  menL 

The  Sth  Amendment  of  the  Constitution  of 
tbe  United  Sbites  gives  absolute  protecilou  to 
a  person  called  as  a  witness  in  a  criminal  case 
egalost  the  compulsory  enforcement  of  any 
criminating  testimony  against  himself.  He  U 
iioL  only  protected  from  any  crlmiiiatiBg  teati- 
Tnony  against  himself  relating  to  the  oSenw 
under  Investigation,  but  also  relating  to  any 
act  which  may  lead  to  a  ctlinlDal  proaeculSoo 
therefor. 

D.1. 
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No  iubatltuta  for  the  protection  coDtem- 
pUtad  by  the  ameiidmeDt  would  be  BufBcieat 
were  Ita  operallon  less  eileniJTe  and  efflclent. 

Tbe  conslllullonal  amendment  contemplalea 


from  him  wblUt  be  wrh  a  wItneM  in  a  criminal 
case.  It  ws«  lolendeil  that  againat  such  at- 
tempted enforcement  be  might  Invoke,  if  de- 
sired, and  obtain,  theableld  of  absnlute  slltnce. 
No  diCTerenl  prutcclinn  Trom  that  afforded  by 
the  amendment  can  be  aubslituled  to  plnce  of 
It.  The  force  and  extent  of  the  constilulional 
puaranljr  are  In  no  respect  lo  be  nealiened  or 
631]modiSed,Bni1  Ihc  like 'ronalileral  Ian  may 
be  urguc)  with  reference  in  all  ibe  ctaiiBes  and 
provlsioDH  of  tbe  ConMiliitinn  de*ii;nrd  for  Ibe 
peace  and  aecurltj  of  llie  cillzcn  in  the  enjoy. 
ment  of  righli  or  privileges  which  the  Conati- 
tutioD  inlenrlc'l  to  erant  and  protect.  No 
phrases  or  words  of  any  pntviMon  securing 
such  rlghls  or  privileces  t')  ihc  ciMzcii,  in  the 
Consliiutlon,  are  to  be  qunlitied,  limited,  or 
fritlereil  away.  All  are  lo  be  poi^sirued  liber- 
ally iliBi  they  mny  have  the  widest  and  most 
ample  effect. 

No  compromise  of  phrases  can  be  made  by 
which  one  of  \tM  sweeping  chnraclpr  and  Ics^ 
prolcrtive  force  in  Us  ioQii'-nccs  run  be  sul)- 
allluled  for  any  of  tbem.  The  cltl7«u  cannnl 
be  denied  the  pro'cciiun  of  nbjolule  silence 
which  he  may  invoke,  not  only  with  reference 
to  the  offense  charged,  but  with  respect  to  any 
act  of  criminaliljr  which  may  be  sugpesled. 

The  constitiilmnal  guaranty  is  not  fully 
secured  by  simply  eiempling  the  witnees  frnm 

frosecution  for  tbe  ileslgnnied  offense  involved 
I  his  answer  as  a  witness.  It  extends  lo  ex- 
emption from,  not  only  prosecution  for  the 
offense  under  on  si  deration,  but  from  prosecu- 
tion for  any  oTCuiise  to  which  the  tesllmoDy 
produced  may  lead. 

Tbe  witness  Is  entitled  to  tbe  shield  of  abso- 
lute silence  resiwciing  either.  It  thus  exempts 
him  from  priraecution  hryimd  Ihe  pnneclion 
conferred  liy  the  »ct  of  Congress.  It  exempts 
him  where  the  statute  might  subject  bim  to 
self-iacrlmlnatlon. 

The  amendment  also  protects  him  from  all 
compulsory  tesllmony  which  would  expose 
bIm  to  infamy  and  disgrace,  though  the  facts 
disclosed  might  not  lead  to  a  criminal  prosecu- 
tion. Il  is  contended.  Indeed,  that  it  wns  not 
the  objtct  of  the  conslilutlonal  safeguard  to 
protect  tbe  witness  agnlnst  infiimy  nnd  dis 
grace.  It  Is  urged  Ihni  iis  sole  purpose  was  to 
protect  him  sgainst  inciiminaiius  testimony 
with  reference  to  the  olTt'Dse  under  proseoii- 
tinn.     Bulwe  do  not  ak!i'ue  that  such  limiicil 

Erolcction  was  all  thst  whs  secured.  As  stated 
y  ciiun-iul  of  the  nppellant,  "it  is  entirely  p<»- 
sible,  and  certainly  not  Impossible,  tb'it  the 
framera  of  tbe  Cnnsiliuilon  rea^oncil  that  in 
bestowing  upon  wilDCses  In  rrimirinl  casi-s 
032]*theprlvilegeorsIlencew)ienindHngerc>r 
self-iucriminalion,  Ihty  woiilrl  m  ilio  snme 
lime  save  bim  in  ail  tueh  oars  from  ihe  shsme 
and  infamy  of  confessing  disgrncfful  crimes, 
and  thus  preserve  lohlm  siir  li  measure  of  self- 
lespecl.  .  ,  .  It  is  true,  us  counsel  ob- 
serves, that  both  the  safecuani  of  the  Consli- 
lutlon  and  Ihe  common-law  rule  spring  alike 
from  that  KDtlment  of  penanat  telfrwptU, 
161  D.S. 


liberly,  independenes.  arid  dignity  which  hai  In- 
habited tbe  breasts  of  Engltsh-speaklng  people* 
for  centuries,  and  to  save  whicn  they  have  al- 
ways  been  ready  to  sacrifice  many  govern- 
mental facilities  and  conveniences.  In  scarcely 
anything  has  that  sentiment  been  more  mani- 
fest than  In  the  abhorrence  felt  at  ibe  legal 
compulsion  upon  witnesses  to  make  conces- 
sions  which  must  cover  the  witness  with  last- 
ing shame  and  leave  him  degraded  both  in  bis 
own  eyes  and  those  of  others.  What  can  be 
more  abhorrent  .  ,  .  tban  to  compel  a 
man  who  has  fought  bis  way  from  obscuritv 
to  dignity  and  honor  to  reveal  crimes  of  whlcn 
be  bad  repented  and  of  which  the  world  wt* 
ignorant  T" 

This  court  has  declared,  as  stated,  that  "no 
attempted  t-jh'Utute  for  theconslitutional  safe- 
guard Is  sufficient  unless  il  is  a  a>iii}>tflf  aubstl- 
lute.  Such  is  not  tbe  nature  and  effect  ot  this 
statute  of  Congress  under  consideration.  A 
witnc!=s.  as  observed  by  counsel,  called  upon 
10  testify  to  something  which  will  incriralnats 
him,  claims  the  beneflt  of  the  safi'/iiKnl:  he  Is 
lotd  that  Ibe  stiitute  fully  protects  him  against 
prosecution  for  his  crime,  'Bui.'  be  says,  'tt 
leaves  me  covered  with  infamy  and  iinabh!  to 
associate  with  my  fellows.'  lle'lstheu  told  that 
under  the  rule  of  the  mmmon  Uite  he  would  not 
hive  been  protecte<l  agulnsi  mere  infamy,  and 
(hat  the  coiistitutioDal  provision  dues  not  as- 
sume to  protect  against  infamy  t^"''.  ;irut  limt 
il  should  not  be  oupposcd  iliat  its  object  waa 
to  protect  against  Infamy  oven  when  a<-.~'H:laled 
with  crime.  But  he  answers:  'I  am  not 
ciaimiog  any  common-law  prlvilciie,  but  IhU 
particular  constiliitioonl  safeguard.  What  iu 
purpose  was  [lors  not  mHllcr,  It  siivesmcfrom 
tnfNmy,  and  you  furnish  mu  iTith  no  rqiiiru- 
lent,  unless  by  siirh  equivalent  I  am  i-ipiiilly 
Haved  from  infamy.'"  And  it  is  vitv  1-i«i1v 
•urgedtbat'-aslHlulelsnotafull.quiv;,  [033 
lent  under  which  a  witness  may  Ik  couiprlled 
to  cover  himself  wiib  the  Infamy  of  a  crime, 
even  though  he  may  be  armed  with  a  protec- 
tion agninat  its  merely  penal  consequences." 

In  Reupnbliea  v.  QiMt,  In  the  supreme  court 
of  Pennsylvania  [SYeaies,  429], an  iridictmeDt 
was  foimd  against  the  defendant  for  violation 
of  the  law  passe<l  in  1790  to  regulate  Ihe  geii' 
eral  elections  within  the  common  n  call  h.  One 
Benjamin  Gibhs,  the  father  of  the  defendant, 
a  bbnd  and  aged  man,  entitled  as  an  elector, 
ls>ing  both  a  nalivrand  an  elector  above  thirty 
years,  who  had  paid  laxe»  for  many  years,  waa 
led  to  the  eleclii'n  ground  by  his  son  and  of- 
fered bis  vote.  1I<<  was  told  Ihst  previous  to 
his  vote  Ntiiig  received  he  must  answer  npon 
oath  or  nlllrmation  Ihe  following  qiicsiions.  to 
wit:  "Did  you  at  all  limesduring  the  late  rcT- 
olutlon  continue  in  allcjilnnce  to  this  state  or 
snme  one  of  ilie  Unitol  States,  or  did  you  join 
Ihe  British  forces,  or  iske  the  oath  of  allegi- 
ance lo  the  King  of  Orcui  Britidn.  and.  If  so,  at 
«liiit  period!  Have  you  ever  been  allaloled 
of  high  treivon  against  this  commonwealth, 
and  If  you  have,  has  tbe  attainder  been  !»- 
versed,  or  have  you  received  a  pardonT" 

In  the  Itligalion  which  folioweii  these  pro- 
ceedings counsel  stated  that  Ihe  Constitution 
of  Pennsylvania,  formed  on  Ibe  28lh  of  Svp- 
temlwr,  1776,  directs  that  "no  man  can  be 
compelled  to  give  evidence  ngolnit  bimielf,'' 
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and  that  Ibe  lame  wordi  were  repetted  In  tb« 
ConatiiutioD  of  1790.  And  It  wu  contended 
tliBt  the  true  mesalag  of  the  CooatliutloD  and 
law  was  that  ao  quwtlOD  ahould  be  aaked  a 
peraon,  tbe  aoiwer  to  whlcli  maj  tend  td 
charEe  him  either  with  a  crime  or  bring  him 
Into  dlBgrsce  or  lafamj. 

The  Chief  Juitice.  Sblppen,  In  his  charge 
of  the  court,  am  DDg  o  I  her  thingn,  aaid:  "It  baa 
been  objected  that  tbe  questions  propounded 
to  tbe  eleclora  coDlr&Tene  an  established  prln- 
dirie  o(  law.  The  mazfin  is  Ntnu  tenetur 
lupttm  aecu«ara(«m  proden).  It  (tbe  maxim) 
it  founded  OD  the  best  policy,  and  runs 
tbrougboutourwbDtesvBtom  of  Jurisprudence. 
It  is  Ibe  uniform  practice  of  courts  nl  Justice 
at  to  wilneawsand  juron.  It  is  con  side  red  cruel 
634]  and  unjust  to 'propose  questions  wbicb 
m>7  tend  to  criminate  tbe  party.  And  so  Jeal- 
ous have  tbeleginlalureBof  thisoommonwL-altli 
been  of  this  mode  of  discoTery  of  facts  that 
they  ba*e  refused  their  assent  to  a  bill  brought 
In  to  compel  persona  to  disclose  on  oath  papers 
•a  well  aa  facta  relating  10  questions  oF  mere 
property.  And  may  we  not  Justly  suppose 
that  they  would  not  be  less  Jealous  of  seciiring 
our  citizens  against  Iliis  mode  of  aelf-accusa- 
Uon  f  The  words  aecvtara  or  prodere  are  gen- 
eral terms,  and  their  sense  is  not  conflncd  to 
cases  where  the  answers  to  tbe  questions  pro- 
posed would  induce  to  the  punishment  of  Ibe 
pnriy;  it  tliey  would  involve  him  in  shame  or 
reproach,  he  Is  under  no  ohilgaiioa  to  answer 
them.  Tbe  avowed  otiject  of  putting  them  is 
to  show  thai  Ibe  parly  Is  under  a  legal  dlsa- 
bllily  to  elect  or  be  eleclcd;  and  they  mit^hl 
cresle  an  incapacity  to  take  either  by  purclinse 
or  ilencenl,  to  be  a  witness  or  Juror,  etc.  We 
are  all  clear  on  ibis  point,  that  tbe  Inspectors 
t  Justified  in  proposing  the  question 


acting  an  Illegal  oath  tbe  election  was  ob- 
structed or  interrupted.  It  seems  most  reason- 
able to  attribute  ll  to  Ihem." 

And  in  Oalin-talh  v.  EicMierger,  reported 
In  that  volume  (8  Yeates,  B15),  it  was  held  bv 
tbe  same  court  that  "no  one  will  be  compelird 
to  be  sworn  as  a  witness  whose  testimony  tends 
to  accuse  himself  of  an  immoral  act." 

It  is  conceded  as  on  established  doctrine, 
universally  assented  to,  that  a  witness  clslm- 
tng  his  constitutional  privilege  cannot  be  ques- 
tioned concerning  the  way  In  which  be  fears 
he  msy  Incriminale  himself,  or.  at  least,  only 
ao  far  as  may  be  needed  to  sstisfy  the  court 
that  he  is  making  his  claim  in  good  faith,  and 
not  as  a  pretext.  FtlAcr  v.  Ronaldi,  12  C.  B. 
762;  Aifamtv.Llapd,iS  Hurlst.  A  N.851;  Jieg, 
V.  Boget.  7  Jur.  N.  B.  n68;  Bxparle  lieynotdt, 
2S  Am.  L.  Reg.  N,  8.  21,  note,  p.  28;  TimpU 
T.  Com.  (Va.)  i  Grim.  L.  Hag.  040,  note, 
SM. 

To  establish  such  good  faith  on  thepartot  tbe 
witness  In  claiming  bis  constltullonni  privilege 
of  exemplioa  from  selMncri  ml  nation  where 
OSS]  he  is  examined  as  a  witness  In  a  *crim 
Inal  cose,  he  may  be  questioned  at  to  bis  ap- 
piiebensioD  of  cnminatlog  himself  by  his  an- 
swer, but  DO  fnriber. 

The  poaltton  that  if  witneasea  are  allowed  to 
assert  an  exemption  from  answering  questions 
when  in  their  opinion  auch  anawera  may  land 
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to  Incriminale  them,  the  proof  of  offeosea  like 
those  proscribed  by  the  inti-rstate  commerce 
-tct  will  be  difficult  and  probably  Impoadblo, 
laght  not  to  hare  a  feather's  weight  affalnet 
the  abuses  which  would  follow  necesaarily  tbe 
enforcement  of  criminating  testimony.  The 
abuses  and  perversions  of  sound  principles 
which  would  crei'p  into  the  law  by  yleldiuK  to 
arguments  like  theee— to  what  is  auppoaeo  to 
be  necessary  for  the  public  good — cannot  be 
better  stated  than  it  was  by  tbe  late  JhiHm 
Bradley  In  Bogd  v.  Uniltd  StaltM.  118  U.  S. 
Sie.  6Sa  [S9:  746,  702].  Bald  tbe  learned  Jna- 
tice: 

"  Illegitimate  and  nnconatllutiODal  practice* 
get  their  first  footing  in  that  way,  namely,  by 
silent  approaches  and  slight  deviatlona  from 
legal  modes  of  procedure.  -This  can  only  be 
obviated  by  adhering  to  the  rule  that  constitn- 
tlonsl  provisions  far  the  security  of  person  and 
properly  should  be  lllierally  construed.  A 
dote  and  Uterai  eonilruetian  deprive*  lAcm  ofliatj 
their  eJUacy,  and  leads  to-gradual  depreciatiOD 
of  the  right,  aa  if  it  consisted  more  in  sound 
than  sulisiance.  It  is  the  duty  of  courts  to  be 
wstchfiit  for  tbe  constitutional  rights  of  the 
citizen  and  against  any  stealthy  encroachmeDte 
thereon.     Their  molto  should  be  ebtta  prin- 

As  snld  by  coimsel  for  the  appellant: 

"The  freedom  of  thought,  of  speech, and  of 
the  press;  the  right  to  b^r  arms;  exetopllon 
from  military  dictation :  security  of  the  person 
and  of  the  home;  the  right  to  speedy  and  pub- 
tic  trial  by  Jury;  protection  agulnst  opprcsdve 
bail  and  cruel  punishment,  sre,  together  with 
exemption  from  self-crimi nation,  tbe  essentia) 
nnd  inseparable  features  of  English  liberty. 
Each  one  of  these  features  bad  been  Involved 
in  the  struggle  above  referred  to  in  England 
within  the  century  and  a  half  Iftimediately  pre- 
ceding tbe  ado[>tion  of  the  Cnnatitulion,  and 
the  conleals  were  fresh  In  the  memories  and 
IradilioNB  of  the  people  at  that  time." 

•The  act  of  Coneressof  February  11.  [636 
lB93,very  maierially  qualifies  the  couslituiional 
privilege  of  eiempliuu  of  a  witness,  in  a  crim- 
inal cose,  from  testifying,  and  remove*  the 
security  against  unreasonable  searches  and 
seizures  which  Is  alto  provided  by  the.ConsU- 
lution  against  tbe  exposure  of  one's  private 
bonks  and  papers. 

The  4ih  Amendment  of  the  Constitution, 
wbicb  declares  that  "  the  right  of  the  people 
to  be  secure  In  ibelr  persons,  houses,  papeitL 
and  effects  sgainst  unreasonable  searches  ana 
seizures,  shall  not  bo  violated."  Is  equally  ea- 
croached  upon  by  the  law  in  question. 

Tbe  position  of  the  respondent,  that  the  wit- 
ness  can  IswEully  be  compelled  to  anewer.oii 
the  ground  that  the  act  at  Congress  in  effect 
abrogates  the  constitutional  priviiegB  in  pn>- 
viding  that  the  punisliment  of  tbe  alleged  of- 
fense, in  relation  to  which  tbe  wiiness  w*a 
sought  to  be  examined,  shall  not  be  Imposed 
in  case  be  answers  the  interrogatories  pro- 
pounded, is  not  sound  on  two  grouods:  Fiitt, 
because  tbe  statute  could  not  abrogate  or  In 
any  respect  diminish  tbe  protection  conferred 
by  Ihe  constitutional  amendment;  and,  aeo- 
ondly.  because  the  statute  doe*  not  purport  to 
abrogate  the  offense,  hut  only  provides  pro- 
teclloD  Bgalut  any  proceeding  (o  pnnldi  it. 
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The  GoiulltuUoDil  tafeguirdi  for  aecurlty  and 
liberty  cannot  be  IhuH  AernM  with.  Tbey  must 
■land  as  the  Constitution  has  de*i»ed  them. 
Tbey  can  not  be  let  aside  and  replaced  by  aomo- 
tbins  else  on  the  ground  that  the  lubatituie  will 
priibHbly  answer  Ihe  same  purpose.  The  cfli- 
len.  an  observed  by  coudwI,  is  eotltled  to  the 
lerT  tiling  whii;h  the  language  of  thu  Consli- 
tullnn  assures  to  him. 

Every  one  is  protected  by  the  common  law 
from  compulsory  lucrimiDBtloa  of  Llmself. 
This  prolectinn  Is  a  part  of  that  general  se- 
curity which  the  common  law  afforas  againat 
ilefamation.— that  is,  agalnat  malicious  aod 
faloe  tmputatioiis  upoD  one's  cbaracler.  as  It 
defends  against  injurious  assaults  upon  one's 
peraoD,  even  Ibou^h  the  defamation  Is  created 
by  publication  made  by  bimselt  under  com- 
pulsion. Tbe  defamatfon  arising  from  self- 
incrimination  may  be  equally  injurious  as  if 
orleioaiing  purely  from  tlic  maliciousness  of 
637]oihers.  •Tliereprobn'inn  of  compulsory 
self-incrimination  is  .an  csiabllnheil  dnctrine  i>r 
our  civilized  society.  As  stated  by  appellant's 
counsel,  it  Is  the  "result  of  a  long  struggle 
between  the  opposing  forces  of  the  spirit  of 
Individual  liberty  oo  the  one  band  and  the  cnl 
lectlve  powvr  of  tbe  state  on  the  other."  As 
■ucb,  it  ahould  be  condemned  with  great  earn- 

Tbe  essential  and  Inherent  cruelty  of  com- 
pelling H  man  to  elpose  bis  own  (cuilt  is  ob- 
vious to  every  one,  and  needs  no  iltuslrttloD. 
It  is  plain  to  every  person  wbo  gives  the  sub- 
ject a  momrnt's  thought. 

A  sense  of  personal  degmdatlon  In  being 
compelled  to  incriminate  one'sself  must  create 
a  feeling  of  abhorrence  in  the  community  at 
its  attempted  enforcement. 

Tbe  counsel  of  tbe  appellant  lustty  observes 
on  this  subject,  as  on  many  of  the  proceedings 
'-■-—  "o  escape  from  tbe  enforcement  of  ■' - 


■tralnts  upon  bis  person,  action,  or  speech, 
that  "the  proud  sense  of  personiil  indepeifd- 
ence,  which  i;  the  bsais  of  tbe  most  valued 

Sualitiea  i<f  a  free  cliisen,  Is  sustained  and  cul- 
vated  by  tbe  consciousness  that  there  are 
limits  which  even  the  state  cannot  pam  in  tear- 
ing oprn  the  secrets  of  his  bosom.  Tbe  limit 
which  the  law  carefully  wslgus  to  the  power 
to  malie  searches  and  seizures  proceeds  from 

Tbe  doctrine  condemning  attempts  at  self- 
incrimination  is  declared  In  numerous  cases. 
Btarkle,  in  his  treatise  on  Evidence,  observes 
that  the  rule  forbidding  sucb  IncrimiDstlon  is 
based  upon  two  grounds,  one  of  policy  and 
one  of  humanity;  "of  policy  because  it  would 
force  a  witness  under  a  strong  temptation  to 
commit  perjury,  and  of  btimanity  l>ecause  it 
would  be  to  extort  a  confession  by  duress, 
eTery  species  snd  description  of  which  the  law 
ftbhors.^'    (Am.  ed.f  pp.  -40.  41. 

In  UniM  Slala  v.  CoUint.  1  Woods,  fill, 
Mr.  Jutiiet  Bradley  said:  'The  immunity  is 
founded  on  principles  of  public  policy  aod  a 
regard  to  the  Just  liberties  of  every  citizen." 
And  we  have  no  sympathy  for  the  efforts  of 
any  Individual  or  tribunal  to  weaken  or  fritter 
away  any  of  the  provisions  of  the  CkinstI  tuUon, 
938]  erea  tbe  leut,  inleoded  for  *tbe  protec- 
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tlOD  of  the  private  rlgbtsof  the  citizen.  Those 
providoiu  should  receive  the  constructloa 
which  would  give  them  the  widest  mod  moat 
beneficent  effect  intended. 

But  there  is  another  and  conclusive  r«Mon 
against  tbe  statute  of  Congress.  It  under- 
takes. In  effect,  to  grant  a  pardon  in  certain 
cases  to  offenders  against  the  law,  that  is,  OD 
condition  that  they  will  give  full  answers  to 
certain  Interrogatories  propounded.  It  de- 
clares that  the  alleged  offender  shall  not  be 
punished  torhis  offense  upon  his  compliance 
with  a  certain  condition.  'The  legal  exemption 
of  an  individual  from  the  punishment  which 
tbe  law  prescribes  for  tbe  crime  he  has  com- 
mitted is  a  pardon,  by  whatever  name  tbe  act 
may  be  termed.  And  a  pardon  is  an  act  of 
grace,whlch  It  is.  so  far  as  relates  to  offenders 
sgaiQSt  the  United  States,  the  sole  prerogatiTc 
of  the  President  to  grant. 

In  Ej:  parte  Garland,  71  U.  S.  4  Wall-  8S0 
[IB:  371],  this  court,  after  sUtlng  that  tbe  Con- 
siitulion  provides  that  the  President  shall 
have  power  to  grant  reprieves  and  pardons  for 
('Senses  against  the  United  Btetea  except  la 
cusea  of  Impeachment,  says:  "The  power  thus 
conferred  Is  unlimited  with  tbe  ezcepUoo 
stated.  It  extends  to  every  offense  known  to 
the  law,  and  may  be  exercised  at  any  time 
afler  its  commission,  either  betotv  Irgal  pro- 
ceedings are  taken,  or  during  their  pendency, 
or  after  conviction  and  Judgment.  This  power 
of  the  President  Is  not  subject  to  leKJalatlve 
control.  Congress  can  neither  limit  the  effect 
of  his  pardon,  nor  exclude  from  its  exercisti 
any  clsfis  of  offenders.  The  benign  preroga- 
tive of  mercy  reposed  in  bim  cannot  be  fet- 
tered by  any  legislative  restrictions." 

Congress  cannot  grant  a  pardon.  That  is  aa 
act  of  jcrace  which  can  only  be  performed  by 
the  President.  The  constitutlonkl  privilege 
invoked  by  the  appellant  should  have  bad 
full  effect,  and  its  InQuence  should  not  have 
been  weakened  in  any  respect  by  tbe  statute 
niilch  attempted  to  exercise  a  preroga^ve 
solely  possessed  by  the  President. 

Tbe  order  remanding  the  appellant  sbotild 
therefore,  in  our  judgment,  be  reversed,  and 
an  order  entered  that  he  be  discharged  from 
custody  and  be  set  at  liberty. 


UNITED  BTATB8. 

(Bee  8.  C  Bepoiter's  ed.  S3V-6U.) 

Pay  (f  eommittwner — wlun  notaifitied  topsji. 

L    A  JHHk  oF  good  faltti  on  the  part  of  a  oommla- 

Sluner   la  laauInK  warrants  will  bar    tils  alalia 
agalnittbe  United  BtatM  for  compensation. 
i.    A  com  mini  nncr  who  eierclsa  do  dticretlon  IQ 
IssuIdb  warrants  In  arent  numtwrs,  but  Issues 


ovGi)l>^IC 


SupREiu  Comi  or  tbb  DRmo  States. 


Oct.  Term, 


tbem  Id  all  emim  In  wblcb  oomplilDU  are  n 
■llonlDg-clPrkH  to  >flli  hti  liKnature  ttierel 
purfunnce  of  Ibe  geoeral    purpoH  to  alTeot  the 
regWet  of  voies  for  an  eleotlon.  and  oot  to 
Bireat  and  puDtnb  offcadpri,  do«s  nntact  ina  juM 
■enie  BB  a  judicial  offlcer,  x)  as  to  be  entitled 
any  compeTuanoD  from  the  United  Btales. 
[No.  652.1 
Argued  and  SubmitUd  Marvh  3. 189C.    Deeided 
March  is,  1896. 

APPEAL  from  a  Judgment  of  tbe  Conrt  of 
Claims  for  the  derendanl  In  ■  ault  brought 
by  Jolia  P.  Boulhworih  Bfaitist  the  Uniled 
Slates  for  KTvices  bh  UhUmI  States  Commls- 
aloaer  for  theDlstrlclcf  Loulalana.     AMrmtd. 

See  same  case,  tCl  D.  H.  179  [38:  110]. 

The  racls  are  alsted  In  (he  opibioo. 

Metsri.  LewiBAbraJiKmftndGeDrfs  A. 
Kinf  for  nppellaat. 

Meagrt.  i,  E.  Dodjte,  Assistant  Altorncy 
General,  and  Charla  W.  Ruuelt  for  appellee. 


On  December  16,  1878,  tbe  lesCator  of  plato- 
llff  flied  bia  petUion  in  the  court  of  claims, 
praj'iDg  Judgment  againBt  tbe  United  States 
for  Ibe  sum  of  (83,(^  for  Bervicea  as  United 
040J  'Stales  commtEaloneT  for  tbe  district  of 
Louisiana,  The  petiiion  alleged  that  proceed- 
laf;s  xrere  commenced  before  him  as  such  com- 
inissii'Der  la  8.39»  cases,  and  that  under  U.  S. 
Rev.  Slai.  §  1D8S,  he  was  entitled  lo  flO  for 
eucb  cose.  A  demurrer  thereto  haviof;  been 
Eustaiocd,  Ncd  a  Judgment  of  dismissal  ren- 
dered, bis  executrix,  Ibe  present  appellant — be 
having  died  pending  tbe  suit— appealed  lo  this  j 
court,  anil  berc  ibe  judgmeDl  of  Ibe  court  of  I 
claims  was  .reversed,  and  the  case  remanded 
for  further  proceedings.  Ifil  U.  8.  I7B  [S8: 
119]. 

In  the  npinioD  iben  Bled  this  court,  while 
disapproving  of  the  contention  that  the  mere 
mutLitude  of  cnses  itbs  proof  of  n  lack  of  good 
failli,  Al  the  same  lime  distinctly  recognized 
that  no  cause  of  action  arose  against  the  guv- 
eromeDt  unless  tbe  proceedings,  judicial  in 
form,  were  lostltuted  and  carried  on  In  good 
faith  and  nilb  a  view  lo  the  arrest  and  punish- 
ment of  offenders:  and  tlie  cnse  was  remanded 
in  order  Ibal  that  qiirstion  of  fact  mich  tbe  con- 
iidered  and  determined.  Thereafter  a  trial 
was  had  in  the  court  of  claims,  and  upon  tbe 
te.stiiannj  preiseDled  that  court  found.  In  Its 
tilth  flodjng.  as  follows;  "Prom  said  facts 
the  court  flnds  tbe  ultimate  fact  to  be  that  the 
claimanl's  testator  did  not  perform  the  services 
for  the  United  States  in  t^od  fallb  for  Ihe  pur- 
pose of  enforcing  the  criminal  law."  And 
upon  Ibis  finding  judgment  vas  entered  in  fa- 
Tor  of  the  defendnnt.  From  which  judgment 
tbe  plaintiff  has  again  appealed  to  this  court. 

If  nothing  else  were  bi-Forc  us  than  the  con- 
clusion of  the  court  of  claims,  expressed  in  the 
sistii  finding,  there  would  he  lilile  for  consid- 
eration; because,  as  was  held  when  the  case 
was  here  before,  a  lack  of  good  faith  on  Ibe 
part  of  B  commissioner  maj  rlgbifully  he 
pleaded  In  bar  of  any  claim  against  the  United 
otatei  for  compensstioo. 

But  tbe  contention  Is  that  tbis  sixth  flndlng  Is 
dependent  on  fact*  slated  Intheprior  QndingB, 


and  that  they  do  not  warrant  the  concluatoB. 
Those  findings  show  that  ''the  prosecutiooa 
were  the  result  of  a  purpose  on  tbe  part  of 
party  maOBgers  to  purge,  u  tbey  alleged,  tbe 
register  of  Illegal  voters;"  Ibat  tbe  commis- 
sioner made  no  "inquiry  or  eiatuination  of 
witnesses  to  satisfy  bimaelf  of  probable  cause," 
but  'simply  "issued  warrants DD  the  affl-f641 
davits"  filed,  and  that  tbe  warrants  were  not 
signed  by  himself  but  by  a  number  of  clerks 
who  used  until  broken  a  stamp  which  made 
a  fac-simlle  of  his  signature,  and  thereafter 
simply  wrote  his  name;  that  of  the  8.388 
persons  against  whom  warrants  were  Issued. 
about  2,000  were  persons  of  respectability  and 
character,  residents  of  the  city  of  New  Orleans, 
and. these  facts  being  disclosed,  the  pro^eculiona 
were  summarilj  dismissed.  It  appeals  further 
that  "in  the  Issuance  of  warrants  tbe  commis- 
sioner exercised  nodiscretlon,  and  made  no  per- 
sonal ezamlnallOQ  of  the  comptaiols  or  n-itneaa- 
es,  but  Issued  a  warrant  in  all  cases  in  which  a 
complaint  was  made.  .  .  .  That  the  war- 
rants were  bviued  generally  for  the  purpose  of 
affecting  the  register  of  votes  lo  be  used  in  Iba 
election,  and  not  to  arrest  and  punlsb  of- 
fenders;" that  in  a  large  majority  of  the  :,803 
cases  in  which  tbe  defendButs  were  discharged 
it  does  not  appear  that  the  commissioDer 
"performed  any  service  in  investigating  Ibe 
offenses  chnrgetl,  Dor  in  J  ud  i<  Im  I  ly  deter  mining 
the  giilllorlDnorenceof  the  parties."  Further 
findings  nbow  that  there  were  ISO  persons 
swearing  to  tbe  nfildnvils,  eacb  affldaril  being 
sworn  to  by  two  persons,  there  beins  sixty 
groups  of  two  persons,  and  that  these  oftiduvil* 
were  filed  ngainst  persons  who  had  re:>l9tered 
for  the  purpose  of  voting  at  elections  prior  to 
Lbat  of  1876,  and  who,  in  the  meiinlime.  bad 
removed  from  the  ward  or  voting  prerinct  in 
which  they  hod  theretofore  been  registered, 
but  had  not  caused  tbeir  names  to  be  changed 
by  tbe  supervisors  of  registration. 

I>o  ibese  facts  juatifv  tbe  conclusion  stated 
in  tbe  Mxtb  flndingf  "What  is  b  Judiclnl  pro- 
ceeding, and  what  function  does  a  commia- 
sloner  perform  in  instituting  a  criminal  pro- 
ceeding? Is  It  partisan  in  any  sense  of  tbe 
term?  May  a  judicial  officer  exercise  Ibe 
powers  conferred  upon  him  to  aid  aiiy  party 
or  faction  in  respect  to  a  coming  election!  It 
seems  that  the  mere  statement  of  Ihe  Inquiry 
carries  an  answer  in  condenmHtioD.  The  veij 
Iboiigbl  of  a  judicial  offlre  is  that  Its  f  iir.cliont 
are  not  partisan  or  political,  and  that  he  who 
occuiiies  such  oBice  siunds  indifferent  to  alt 
questions  of  mere  party  success.  *I  t  car.  |(t4'S 
ries,  also,  the  further  thought  that  In  tfiL-  dls- 
chnrge  of  his  judicial  functions  tbe  maci.'trata 
exercises  a  personal  and  judiclBl  consideration 
of  every  charge  made,  and  subjecls  no  one  lo 
Ibe  annoyance  and  discraee  of  arrest  until 
after  personal  aD<l  caicful  Investlcaiion  be. 
as  a  tongisiruie,  believes  him  to  be  guilly  of 
a  violation  of  law.  Tbe  idea  of  a  perfunc. 
tory  discbarge  of  these  duties,  of  a  transfer 
of  reapoDslbility  to  mere  clerks,  of  a  whole- 
sale proceeding  agsinsL  a  multitude  of  citt. 
2ens  without  personal  Inquiry  as  to  the  prob- 
ability of  the  charge  against  eacb,  i^sometblng 
abhorrent  lo  Ibe  true  and  reusooahle  under- 
standing of  the  cnndltioaa  of  judicial  action. 
Tbe  testimony  la  not  preaerred  and  we  mint 
r~       Ul  D.  & 


UWKKB  T.  HcClMKKT. 


KCt  upoD  tbe  flndlngfl  of  fact  made  b;  Ibe ' 
court  of  cUiroi,  and  upon  Ihrm,  irreapective 
of  w bat  maf  be  coonlderei)  lu  Ihe  sixlU  finding 
U  parlially  a  conclusion  of  law,  it  is  cTldent 
tbac  the  sciion  of  Ibc  com misKl oner  nas  In  no 
Just  nfnae  the  action  «f  s  Judicial  alUcer,  icBli- 
tut«d  for  tbe  sake  of  upholding  Ihe  lawa  of 
the  United  Riatea  and  the  pimighment  of  crime. 
The  fnct.1  M  sUted  in  tbe  priur  finding,  we 
nnhealtaliogly  attlrm,  justify  the  con  cl  union  a 
ttaled  in  the  siitb  finding,  a^d  Iberefore  bold 
that  the  aervices  rendered  by  the  commiaaioner 
were  partisan  rather  than  Judicial,  and  aa  such 
enittled  lo  no  compensation  from  tbe  goTcm- 
ment. 
ThejvdgmintUagirmtd. 


BERNARD  OWENS.  Flff.  in  Brr.. 


<8ee  8.  C.  Beporter'a  ed.  US-SUl) 
Jvdfftnent,  when  void — TetUat<^judgmtnt. 

L    A   Judtnnent   renilercd   In   an  action  of  debt 

an<tiat  a  aonrenldeDl  cSn  baa  not  been  nerved 
with   process 


Juntanlj   apiH-Brci]  baa  no 

1.  A  revival  o(  a  JudKmentIorpuri>08e«oteiecu- 
tloD.  br  scire  faclaa  irlthoiit  wrvlce  iit  the  avlre 
iBOtan  upoD,  or  appearance  b)', tbe  defendant,  whu 
iraa  oulilde  of  the  alate,  canoot  opetstetu  re- 
move Ibe  atatiitorr  bar  of  Ihe  law  or  another 
atate.  In  which  bere3ldoB.aiid  in  which  the  actJon 
on  the  Judgment  li  hroufrbt. 
[No,  143.] 

Arsiied  and  Buhmitttd  Mareh  IS,  1896.     De- 
tided  March  SO.  189G. 

IN  ERROR  lo  tbe  Circuit  Court  of  the 
Dtilied  (ttatea  for  Ihe  Eastern  District  of 
Louisiana  lo  Tevicn  a  Judetuent  in  favorol  __ 
fendant.  and  diE<ini«siDe  tbe  suit  brought  by 
Bernard  OweoH  against  .John  Upnry  upon  i 
Jodgment  tgalnal  the  latter.     AJflrmed. 

Btalemeni  by  Mr,  Chief  JvHiee  Fuller; 

June  IT,  1861.  judgment  was  entered  on  i 
bond  and  warrant  of  altoroey,  dnted  March  I, 
1861,  for  IIO.OUO.  conditioned  for  the  payment 
of  $5,000  on  the  2d  dsy  of  March.  1861.  with 
inlerest.  In  favor  of  Betnard  Owens  ajriiinsl 
John  Henry  and  JnmcB  Feeny  in  the  diatrlct 
court  for  the  county  and  cltv  of  Phitadelpbia. 
now  Ibe  court  of  common  pVns  No.  8,  for  the 
county  of  Philadelphia,  Mate  of  Pennsf  Ivania, 
•nd  execution  was  issued  thereon  ibni  day. 
February  8.  1H06,  a  scire  fncins  to  revive  Ihia 
JuditmenI  waa  ia,-ued,  remniable  Ibe  lat  Mon- 
daj  of  March,  and  aerved  upon  Feeny,  but  re- 

AMlo}untMmon<^  UnU  td  SI  alt*  tiTtMU,  court  At- 
IMWlfng  on  porttM  and  reddeiicc.— aee  nola  to 
■morr  v.  Oreennuiib,  V.tO. 

At   to  colDmiie  conicvancu  lo  emMt  mil  lo  bt 
brcwglU.'  motlueo/  trayitjtr:  inhcn  nnohjttHtmx  ton- 
ptmM;  rataenunf  amianor^-tn^  aoto  to  H'Donald 
T.  Bmaller.  T:  ma. 
Ml  D.fl. 


turned  nihil  ^abet  as  to  John  Reniy,  And  % 
second  writ  waa  laiued  March  18.  ISM.  and 
returned  nihU.  Tbe  docket  entries  shoir: 
■■Ap'l  21,  1866.     Judg't  for  want  of  an  afflda- 

Tit  of  defense,"  but  damages  were  nni  asaeaa^j 
UDllI  Marcb  17,  1871.  ivhen  they  Mere  entered 
at  |6,62n.  Od  Ihat  day  a  scf.  fa.  to  reviva 
this  hitler  Judgment  was  Issued  returnable  tbe 
lat  Monday  of  April,  1871,  and  returned 
niJiil,  and  April  11  an  alias  was  issued  return- 
able  tbe  Ist  Hooday  of  May.  1871,  with  a 
like  return. 

May  10,  1871.  Judgment  waa  rendered  "for 
want  of  an  appearance  on  two  returns  of 
ni'iU,"  and  damngee  assessed  nt  (''<,4S3.50. 
Tbe  record  shows  the  assesament  wjis  m.tde  up 
of  Ibe  amount  of  the  prior  Judemeut  fa/'-iesscd 
March  17.  1871.  but  Irealed  as  of  tbe  date  of 
tbe  iDlerlocutor;  Judgment),  $6,5*23,  ioiereat 
from  April  31.  iSM,  tl.&57,3l).  -ml  debt, 
16.483.  nu." 

At  the  time  the  original  Judgment  was  ren- 
dered, John  'Henry  was  a  citizeo  of  tbe  [644 
"""■  of  Pennsjlvania,  but  be  removed  to  the 
of  Louisiana  in  1861),  and  becnme  a  citizen 
of  that  stale,  residing  Ibere  from  t^eptcmber  II. 
lees.  until  his  death.  January  3,  1893. 

Novembi-T  1. 1880.  Bernard  Owcni.  who  was 
a  cltiEen  of  Pennsylvania,  Hied  liis  t<etltlon  in 
Ihe  circuit  court  of  the  United  Stales  for  the 
eastern  district  of  Loulainna  iipnir.<i  Jobn 
Henry,  aa  a  citizen  of  LcmiBiann,  setting  furtb 
the  recovery  of  Judsroent  against  lli'nry  aud 
Feeny  June  IT,  IMtl,  and  llie  issue  <>l  the  writs 
of  scire  (ncina,  upon  which  he  recovered  judg- 
ment May  10,  1871.  in  the  sum  of  t«.4B2.60. 
with  interest  from  that  date,  totrethet  witli 
coats,  and  prayed  judgment,  with  interest  and 
costs.  Henry  appcnrwl  aud  filed  perem|ilory 
exceptions  to  the  petition,  which  eTcepliona 
~   Kinined,  and  the  plaintiff  nlloned  to 


mental  petition,  in  wbicb  be  elecieil  to  ulanil 
upon  tile  scire  facias  judgment  i>f  M:iy  1(1, 
1871.     Defendant   ngnin    i'xcepte<l.         ''     ' 


nsweretl  that  ai 


^j^plember  ->,  isiri.  he  hitd 
Dcen  a  citizen  ana  resident  of  Loui«iau».  and 
for  and  during  that  lime  bnd  not  l>ei-n  a  cittien 
of  Heonsylvania,  nor  doinlrlled  lu  said  stale, 
nnr  In  sny  manner  repre^cnlMl  tlierein,  nor 
been  in  any  manner,  by  himwif  or  hi-i  prop- 
erly, subject  10  the  laws  of  Ihe  state  of  Penn- 
Slviinia;  also  pti-ading  iivl  li--'  r-''-r'l.  and 
dyini>  (bat  Ibe  couris  of  Peini^ylvania  ever 
aciiuired  juriMliction  over  blm  by  service  or 
by  vnlunliiry  appearance. 

Tbe  case  was  submitted  to  tbe  coiiri  (or 
trial,  a  jury  being  waived,  the  lisur"  found 
for  dcfcudnnt,  and  iuilgmcot  entered  dismiss- 
ing tbe  suit.  While  the  case  was  uudiT  con- 
sideration, Henry  died,  and  it  was  revived  as 
agsmsl  his  tesiameniary  executor,  McCloakey. 
Thcreu|)on  a  writ  of  error  was  sued  out  from 
this  court. 

:  w.  s. 


Mr.  Chief  Jvttife  Vnllur  delivered  [64» 
tbe  opinion  of  tbe  court; 
Judgmenia  for  money,   wbetber   rendered 
rc,,o„,C",OOglc     M» 


MS,«46 


SncuKJiK  Court  of  tbb  DsmsD  Stated 


■within  or  wllboul  the  itale,  are  barred  by  pre- 
BcripiionlD  the  state  of  LouUiaiia  in  leu  years 
from  tbe  dale  of  the  reuditioD  thereof.  La. 
Civ.  Code,  an.  3547.  The  original  JodgmeDC 
iraa  recovered  June  17,  16B1,  and  this  action 
was  corameneed  November  1,  1680.  Con- 
sidered as  brought  upon  tbnl  Judgment  the 
action  was  burred,  but  Inasmucb  as  tbe  origi- 
□al  petiiion  set  u|i  the  ludgmeut  ou  scire  taciaa. 
reofiered  May  10,  1871,  In  respect  of  wbich 
ten  years  had  not  run.  defendant  compelled 
plaJDttff  to  malie  bis  cleclioD  u  lo  which  jude- 
meni  be  relied  on,  scd  be  elected  lo  siaod  on 
the  judgment  of  May  10,  1871.  The  plea  of 
prescription  as  lo  the  original  judgmeal  there- 
fore l>ecnme  iinDecessary. 

OrdinHrily  the  writ  of  scire  facias  to  revive 
a  judgment  is  n  judicisl  writ  to  continue  the 
effect  of.  and  bave  e«eciilion  of.  tbe  former 
Judgment,  allhoilgb  in  all  cases  it  la  In  tbe 
nature  of  an  action,  as  defeodaot  inay  plead 
any  matter  in  bar  of  execution,  as,  forinstaoce, 
a  denial  of  theesislence  of  Ibe  record  or  asub- 
sequeot  satisfsction  or  discharge.  Foster, 
Bcire  Faclns,  13.  and  cases  ciled;  Tidd.  Pr. 
1060:  2  SelloD.  Pr.  275. 

Conformably  lo  the  exigency  of  the  writ, 
the  judgment  on  tcl.  fa.,  ibe  proceeding  being 
regarded  as  a  cnolloualion  of  the  oriaioal 
action,  usually  Is  that  plaintiff  have  eiecult'm 
of  tbe  judgment  mentioned  in  Ibe  writ  with 
cosls.  LiUv's  Enlries,  396,  6.'58;  Clilriy'a Forms 
(Qth  ed.)  635:  Blnck.  Judgm.  ^  4ea  But  in 
Pennsylvania  it  is  beld  thst  a  scire  facias  is 
io  such  wise  a  substitute  in  ibat  ilntc  for  an 
actloD  of  debt  clFewbere.  Ibat  the  judgment 
should  be  g'lod  recuperet  instead  of  a  bare 
■ward  of  execution;  and  hence,  tbat  a  judg 
ment  oo  scire  facias  caoDot  be  avoided  because 
the  orii^tial  judgment  might  have  been.  Dvff 
V.  Wv''Oop.  74  Pa.  300;  ISiiehhr-7.  Rvlfitiglon, 
48  Pa.  278;  (hnyngUam  Tiep.  v.  WaUei.  B5  Pa. 
Sa.  Accordingly  tbe  Judgment  of  May  10, 
1871,  was  a  Judgment  for  the  recovery  of  the 
640]  amount  of  "the  judgment  of  1W6,  wilb 
interest  added  tbereou  to  daie.  and  the  judgment 
of  ISdG  was  a  Hlmilar  Judgment  on  the  origiual 
Judgmeot  of  June  17.  1861, 

Viewed  as  a  new  Judgment  rendered  as  in  an 
action  of  debt,  It  bad  no  binding  force  in  Louls- 
Isna.  as  Henry  had  not  been  served  with  pro- 
cess or  Tolutiiarily  appenred.  And  considered 
as  in  concinuatlon  of  tbe  prior  action  and  a 
revival  of  tbe  original  Judgment  for  purposes 
of  execution,  on  two  returns  of  nt/iil.  it  oper- 
ated merely  lo  keep  Id  force  the  local  lien,  and 
could  not  be  evallMi  of  as  removing  the  statu- 
tory bar  of  the  lex  fori,  for  the  same  reason. 
Thomptttn  V.  W/iilman.  85  U.  S.  18  Wall.  457 
[21:887]:  Pevnoyer  v.  JVejT,  86  U.  8.  714  [24: 
B«6];  Grmer  ±  B.  Sfieing  MaeA.  Co.  v.  Worf- 
elif.  187  U.  8.  287  [34:6T01;  Steel  v.  8mil/i. 
T  WnV-i  &  B.  U'l:  Emmv- Reed,  2  Wcb.H.F. 
812;  HcpUr  v.  Dotit,  32  Neb,  506. 

TRe  eircMtl  court  wai  right,  and  itijvigmtnt 
Uajtrmed. 


0MA8  W.  PEAR8ALL.  Appt., 


See  8. 0  B«parter's  ed.  *4S-C)TJ 

!tJ>n  of  charier — eoimolidation  cf  raO- 
J(A  paraUel  line—poatr  of  kffiitatyf» 
tuss  o/parallol  tine. 

nt  of  power  to  a  aorporatloii  ta  to  be 
»>nstrued  svalnat  it.  and  nothlDa  will  be 
4  to  pass  Or  tbe  graot  uolen  Itlwex- 
In  clear  and  unambiguous  laDKUBg«. 
>a  whkili  operate  only  lo  remlate  tbe 
Id  wbiah  ttie  tnuoblBn  of  a  oorporatlon 
«  exercised,  aod  trhicb  do  uot  interfere 
:ia]l]>  wlCb  Ibe  enjorment  oF  the  main 
it  tbe  Kraol  made  by  Its  oharter,  do  Dot 


bjw 


Itli  a 


:b  a  railroad  cooipaiir, 


le  halt  ot  IIS 


nillel  n 


■mplaH 


at  facill- 

with  the  almoet  oertalntr  that  tbe  com- 
nlrol  ol  the  former  will  Im  obtained  br 
T  compaor.— Is  in  violation  of  a  law  pro- 
ralh'osd  corpora  tlons  f  romoonsolldatlDH 
lalnir,  or  purobaslDK,  or  in  aay  ottaer  way 
.K  the  owner  of  ur  ooutrolling,  a  parallel 
etiDK  Hoe. 

I  uaexecuted  power  to  consolidate  with 
irporatliina.  Klven  to  a  railroad  company 
arter.  Is  not.  so  Ion?  as  It  continues  un- 
a,  a  veaied  rijtht  protected  from  oontrol 
atlOQ  by  the  leRialature.-at  least  so  far 
lies  to  parBJlel  or  compelEnK  lines. 
by  a  railway  charter  a  general  power  is 
I  oonsolldafe  with,  purchaw,  lease,  or  ac- 

iled.  the  leglBliture  may  ileelare  by  aub- 


lOQ  witbparaliel 


J,  1S95.    Decided  JfareA 


lL  from  a  decree  of  the  Circiili  Court 
le  United  Blates  for  the  district  ol 
a  dlsmissiog  a  suit  in  equity  brought 
lias  W.  Pearsall  against  the  Qreat 
llailway  Company  to  enjoin  it  from 
into  and  carrying  out  an  agreement 
that  company  and  tbe  holders  of 
Ibe  Nortbein  FaclQc  Bailroad  Com- 
the  purchase  by  tbe  former  company 
roperty  and  franchises  of  the  istter 
Reverted,  and  earn  remaf»ded  for 
roctadingt. 

Al  ta  onutnxtUm  of  prcmta  U>  torpora- 
HinUlont  fvwAna  onlv  pomn  (rrontsd,  or 
narv  to  earrir  Into  tStet  pDiPsn  prymtsd; 
I  in  lAs  mods  prescrtbed  bil  tJw  late  trsot- 
iDKe  to  Cbarlas  Kiver  Bridge  Propn.  v. 
Bridge  Propra.  S:  TTS;  and  Bestr  *• 
7:Sia 

cmi«r  to  oltsr,  amend,  or  r«p«al  likarUrt, 
to  DartmoDth  Oollese  v.  Woodward.  * 
reeowood  v.  Untoo  Btelght  B.  Oo.  M:  KL 


,Goo^f> 


,o.a 


PB&HSAI.L   Y.  QBBAT   NoRTHKBM   R.  C<X 


Statement  If  Mr.Jvttict  Browo: 

Tbii  wu>  k  Ull  in  equliy  Sled  b;  Pearrall,  ■ 
■tockbolder  [o  Ibe  Great  Nortbera  Kailwsy, 
■gaioai  the  compaDj,  wbicb  U  a  corporstioD 
crested  ami  Fiistiag  noder  tbe  tans  oF  Ibe  ter- 
rilory  aod  Blaleof  AliuuesutH,  auil  a  cllizen  of 
that  state,  lo  en  join  H  from  entenag  ioto  aod 
carrying  out  a  cerUin  agreemeut  heiween  that 
compBDv  and  the  bolders  of  bonds  secured  by 
tbe  second  and  third  eenersl  moTl;^H|;es.  and 
the  consolidated  mortgage  of  tbe  Nortbern 
Pacific  Rulltoad  Company,  under  wbicb, upon 
a  Bale  and  loreclosure  of  the  mortgages  given 
to  secure  such  bonds,  tbe  holders  were  to  pur- 
chase, or  rau^  to  be  purchased,  tbe  property 
and  franchises  of  tbe  Nortbera  Pacific  Rail- 
road Company, 

Plaintiff  set  up  that  be  was  the  bolder  of  600 
ibans  of  (100  eacb  of  the  preferred  paid-up 
■tocn  of  the  defendant  corporation;  that  such 
stock  is  of  Ibe  value  of  more  IbaTi  (125  per 
share,  but  that  tbe  proposed  nr  ran  cement,  if 
consummated,  would  decrease  the  vnlue  of  bis 
•tock  sad  damage  bjm  to  an  amount  exceeding 
fS.OOO.  Tbe  suit  was  brought  for  the  beuetit 
of  tbe  plaintiff  and  all  stockholders  similarly 
sttuaieti.  Tbe  facts  as  ihey  appear  In  the  bill 
and  nnewer,  upon  wbicb  the  case  was  beard, 
are  subnnniielly  aa  follows: 

TliedefcDduiit.lhF Great  Norlhero  Railway. 
B49i  is  a  'corporation  organized  and  existing 
under  au  act  of  the  legislniure  of  the  terrilory 
of  MinneaotH  paase<i  in  1BB6  to  incorporate  the 
Uinneapolie  &  St.  Cloud  Hailroad  Compaiiy, 
and  a  number  of  amendatory  acts  not  neccEi^sBry 
to  be  noticed  Id  detail.  By  tbe  original  act 
tbe  territory  firanted  lo  tbe  railroad  company 
(§  1)  the  right  t"  be  a  corporation,  the  right  to 
acquire  byburchase,  gift,  grant,  devise,  orotb- 
erwiae,  anil  lo  bold  and  to  convey  all  surh 
property,  real  and  penutnal,  which  should  be 
nece>f.ryorcooveDient  tocarry  into  effect  the 
objecie  and  purposes  of  the  corporalion;  the 
right  ($  3)  to  construct  and  operate  a  railroad 
from  Minneapolis  to  St.  Cloud  {about  Tit  miles). 
and  also  lo  a  point  at  or  near  the  mouib  of  Ibe 
Bt.  Louia  liver  (about  ISO  miles),  with  tbe  fur- 
ther power  (^  6)toconiiccliti  rnnd  by  branches 
with  any  other  road  in  tbt  territory,  or  to  be- 
come pan  owner  or  lessee  of  any  railroad  in 
aald  territory,  and  also  (g  12)  "lo  connect 
with  any  laHroad  running  In  the  same  direc- 
tion with  ibis  road,  and  where  there  maj  be 
any  portion  of  aoolber  road  wbicb  may  be 
used  by  this  compnni ." 

Br  S  17  "  thia  act  'is  hereby  declared  lo  be  a 
public  act,  and  may  be  amended  hy  any  ButMe- 

3ueDl  legislative  assembly  in  any  manner  not 
eatroying  or  impairing  tbe  vested  rights  of 
■aid  corporation," 

By  an  amendatory  act  passed  by  the  legis- 
lature of  the  state  February  28.  166.'),  such  cor 
poration  (ti  8,  amendatory  of  original  5  13) 
was  auihorized  "  lo  connect  with  or  adopt  as 
Its  own  .  .  .  any  other  railroad  running 
In  tbe  same  general  direction  with  either  of  its 
main  lioea  or  any  branch  roadn,  and  nbich 
•aid  corporation  is  authorized  to  construct;" 
(JS  8j  "  to  consolldHte  the  whole  or  any  portion 
of  Its  capital  atock  with  the  capital  stock  or 
taj  portion  thereof  of  any  other  road  .  .  , 
bariDK  the  same  general  direction  or  location. 
or  to  become  merged  therein  by  way  of  subetf- 
Iffl  U.S. 


tution;"  the  further  right  (g  9)  to  conaoUdala 
any  portion  of  Its  road  and  property  with  the 
franchise  of  any  other  railroati  companv  or 
any  portion  thereof;  and  (^  12)  to  conaolldate 
the  whole  or  any  *por1inn  of  its  main  tine  [B50 
or  branches  with  Ibe  rigbia,  powers,  francbiaea, 
grams,  and  effects  of  any  other  railroad. 

II  is  alleged  in  tbe  bill  and  admitted  by  the 
answer  that  these  several  acts,  with  tbdr 
rigblH,  privilegea,  and  francbiaea,  were  duly 
accepted,  and  that  tbe  same  have  aver  since 
remaloed  in  full  force  and  effect;  that  prior 
to  18S0.  tbe  company  consiructed  and  put 
into  operation  Ihat  portion  of  Ita  line  which 
extended  from  SL  Cloud  eastwaidly  lo  the 
town  of  HiDckley,  in  the  state  of  Hfnnewla, 
and  that  in  IBtJS  it  changed  Its  name  to  the 
Great  Northern  Railway  Company,  wkich 
name  it  has  ever  since  borne  and  now  bears; 
that  by  various  purchases,  consolidatiotu,  and 
leases  It  now  operates  and  controls  all  Ibe 
lines  of  ibe  Great  Northern  Railwav  Company 
extending  from  Bi.  Paul  and  Dututb  in  tbe 
slate  of  Rliunesota,  and  from  Superior  In  tha 
state  of  Wisconsin,  across  tbe  states  of  Uln- 
neaota.  North  Dakota,  Montana,  and  Idaho, 
lo  Ibe  towns  of  Everett  and  Seattle  in  the  state 
of  Washington,  with  many  branch  and  con- 
necting lines,  none  of  nblcb,  however,  reach 
Tacomatnthe  stale  of  Wasbin{;ton,  Portland 
in  tbe  slate  of  Oregon,  or  Winnipejt  In  Ihe 
Dominiot)  of  Canada.  All  of  these  different 
linea  comprise  au  sgirrpgale  mileage  of  nearly 
4,500  miles,  and  are  operated  as  a  combined 
railway  »vaiem  under  tbe  name  of  tbe  Great 
Northern  Itailway^ 

The  Northern  Pacific  Railroad  Corapany  la 
a  corporation  organized  and  existing  under 
certain  acta  and  resolutions  of  Congress,  and 
owns  some,  and  through  ita  recelvera  con- 
trols and  operates  all  the  lines,  of  tbe  NorthRm 
Pacific  Railroad  aystem.  extending  from  8t 
Paul  In  Minnesota,  and  from  Ashland  in  Wis- 
conain,  io  Tacoma  in  the  stale  of  Washington 
and  Portland  in  the  ataie  of  Oregon,  with  manr 
branches  and  connecting  lines,  one  of  nhlcli 
eilends  to  Winnipeg  in  Canada;  that  the  aff- 
gregate  mileage  of  the  Northern  Pacific  sys- 
tem is  nearly  4,600  miles,  and  some  of  the 
lines  of  each  of  these  systems  are  parallel  to 
and  some  competing  with  the  lines  of  the 
other  ayatem;  that  the  Northern  Paciflc  Rail- 
road Company  is  insolvent,  its  road  In  tbe 
hands  of  receivers  appointed  by  the  court  at 
Ihe  inalance  of  the 'bondholders  under  [651 
Ihe  second,  third,  and  consolidnled  mortgagea. 
The  trustee  for  these  bocdholdera  has  com- 
menced suits  lo  foreclose  these  mortgages,  aod 
the  receivers  are  in  possession  under  appoint- 
ment In  these  foreclosure  suits. 

The  defendant  and  tbe  holders  of  a  roajorfty 
of  Ihe  outstanding  bonds  of  these  mortgages  of 
the  Northern  Pacific  Hailroad  Company  have 
entered  into  an  arrangement  or  agreement  by 
which  tbe  property  shall  be  sold  lo  a  commit- 
lee  of  Ihe  bondholders,  who  are  to  organize  a 
new  corporation,  subject  to  the  prior  mort- 
gages, w  bicb  shall  issue  its  bonds  to  the  aggre- 
gate amount  of  (100,000  COO.  or  more,  payment 
of  which  la  to  be  guaranteed  by  the  Great 
Northern,  and  capital  slock  lo  the  furlher 
amount  of  |100.000,000,  one  balf  of  which  U  lo 
be  tranafensd  lo  tbe  ibanbolden  of  the  Omm 
Mf 


ovGi:)i>'^lc 


U1~«S3' 


SopBBn  CoDRT  or  TBS  Pkitkd  Stato. 


Oct.  Tibx. 


Northern,  and  ihall  enter  Into  a  trafBc  cootrHCt 
nflli  it,  nbf r^bf  JD  Bubstancc  the  two  com- 
panies i>ha11  tliFrentter  excbanee  traffic  at  all 
ink-rseciing  hdcI  coDUecliDK  poiots,  and  divide 
tbe  common  earDfD<ra  from  iuch  ezclianged 
traffic  OQ  the  basia  oi  miles  bauled  od  tbe  f\a- 
lema  respectively.  This  arrangement  U  fully 
Bet  forth  in  the  anower,  a  copj  o(  which  in  that 
partidilaT  ta  printed  in  tbe  mHr^in.f 
651!]  'Platniiff  claims  tbst  this  agreement  Is 
unlawful  and  in  violation  ol  Hlnn.  Lawa  1874, 
chap.  29,  which  provides  thai  "no  railroad  cor- 
poralion  or  tbe  lessees,  parcbasers.  or  managera 
of  any  railroad  corporation,  shall  cooBOlldate  tbe 
stock,  properly,  or  franchises  of  9uch  corpora- 
tion with,  or  lease  or  purchase  the  works  or 
franchises  of.  or  in  any  way  cootrol  any  other 
railroad  corporations  owning  or  having  under 
Its  control  a  purallel  or  competing  line;  nor 
shall  any  officer  of  such  railroad  corporation 
act  as  ibe  officer  of  any  other  railroad  corpora- 
tion owning  or  having  the  control  of  a  parallel 
or  competing  line;  and  the  ijucBtlou  whether 
railroads  are  parallel  or  competing  lines  aball. 
when  demanded  by  the  party  complainant,  be 
decided  bv  a  jury  as  In  other  civil  issues:"  and 
653]  also  because  it  Is  a  violation  'of  Ibe  act 
of  March  :],  1661  (Minn.  Laws  1681.  chap.  94, 
S  8),  which  ennclfl  that  "no  railroad  corporalinn 
■hall  consolidate  with,  lease,  or  purchase,  or  in 
any  wav  become  owner  of.  or  control,  any  other 
railroad  corporation  or  any  sl(«k.  franchise, 
riplils,  or  property  (hereof,  which  owns  or  cod- 
troli  II  parallel  or  competing  line," 

Defendant  answered  Ibat  it  bad  ample  power 
to  make  and  perform  its  agreement  utider  its 
cbnrter;  that  (be  true  constnictioD  of  the  pro- 
visions  of  Oil'  acta  of  1U71  and  1881,  juat  riled, 
is  tbnt  they  do  not  amend  or  affect  Its  charter, 
and  that  if  (lie  opposite  constnicllnn  be  adopted, 
tbey  are  void  in  so  far  as  tliey  prohibit  or  aSect 
its  rights  to  make  and  perform  this  agreemfnl, 
because  tbey  are  in  violation  of  the  coDtrsct 
clause  of  tbe  Constitution. 

U|«D  tbe  other  hand,  plaintiff  insisted  that 
tbe  right  to  so  iimeod  ibe  charter  of  the  defend- 


ant ai  to  prohibit  tbe  performance  of  tbts  cod- 
tracl  was  reserved  to  ibe  stale  by  S  17  of  th« 
act  of  1856,  providing  that  tbe  act  might  b* 
amended  by  any  sulisequent  leglsliidon  in  any 
manner  not  destroy  in  •;  or  Impairing  the  vested 
rights  of  said  corporation. 

The  case  was  first  submitted  to  tbe  court 
upon  motion  for  Injunction,  which  wnn  dented, 
and  again  upon  a  flnal  hearing  upon  tiill  and 
answer:  and  the  court,  for  (he  rea.«ons  stated 
Id  the  opinion  upon  the  motion  for  injunction, 
entered  a  decree  diamissin?  the  hill.  Where- 
upon tbe  plaintiff  appealeato  this  court. 

Mr,  Huii7  J.  Horn,  for  appellant; 

Tbe  plaintiff  as  a  stockholder  was  entitled  to 
bring  such  a  suit  to  enjoin  an  act  of  the  corpo' 
ration  wblch  was  vitra  ti'm,  or  illegal. 

Cook,  Stock  £  Btockbolders,  §  6GS,  and  ait- 
thoriiies  therein  cited. 

Tbe  proposed  arrangement  in  que^tioD  !• 
within  the  prohibition  of  the  general  lans  of 
Minnesota  (Qen.  Laws  1674.  clinp  29:  Qcn. 
Laws  1881,  chap.  94),  aside  from  tbe  claim  of 
Ibe  defendants  of  exemption  therefrom. 

Tbe  said  statute?  (of  1874  and  IfSlt  control 
Ibe  charter  nf  the  defendant,  or  act  of  185S. 
and  amendments  thereto,  and  (he  reservation 
in  ij  17  in  siild  art  of  1858  removes  any  im- 
pedimeni  to  such  IcRislallve  control. 

DaHiiwutli  CoU'qr  v.  VFoodrnrrJ,  l".  U.  8.  4 
Wheat.  510  (4:  6i9l;  Totalinf,n  v.  ./.otvd,  32 
U.  a.  15  Wall.  454  (21;  204);  BftiisKon  Gnt- 
liqht  A  C.  Co.  V.  UimiUon,  140  U.  S  2S8  (36; 
003);  PrwnrrflOdv.  Union  Freinl't  B.  0>.  105 
U.  8.  13  (20:961):  Spring  Viilltv  Mnifrmrkt 
V.  Ikhottttr,  110  U.  8.  847  (28:  173);  M-iiHt  r. 
R.  Co.  V.  Mnine.  96  D.  8.  400  (24:  K.'^':  yctf- 
jtort  *  C  Bridge  Co.  v.  UniUd  .Wn/rt.  lai  U. 
S.  470  (86:  1143j;  Banffor.  0.  rf  ,V.  R.  Co.  t. 
8mHh.  47  We.  3G;  Roibury  v,  Foti-u  4:  P.  R. 
'V-rp.  fl  Cush.  431;  Prince  v.  SI.  I'-'il,  1» 
Minn.  267;  SUU  v.  Klein.  22  Minn.  H29:  War 
enter  v.  Sorwieh  A  W.  R.  Vo.  100  M.i»s.  lOS; 
ijfefnanod  v.  Union  Freight  Co  10.^  C.  8.  13 
(20:  Oei);  Gardner  v.  Hope  Int.  Co.  9  B.  I.  101, 


ta>  The  holders  of  tbe  naid  several  elaeaea  of 
bonds  BhBli  obtain  B  decree  of  foreclosure  In  raid 
artltins  imil  ri>c  ttie  sale  of  itae  rallmad  prupenles 
and  fmnctil^pg  of  Urn  NnrThc^rn  Pnclfli:  llallroad 
O)0i|)iiiiv.  imlmllnB  lis  Iniiichtse  tn  !«  a  corpora- 
tMn.  hohjeci  to  tbe  said  divisional  and  general  Ottt 
niorliroifeamoiirtoiitii  In  parairralib  tO  ol  the  blll, 
and  Bball  cause  ilicsamc  to  tiiJ  tn  and  tieimruliused 
by  a  ciinitnlttL-e  i>t  bondlioldcra  or  tbeir  aei'o'a  tot 
tbe  benefli  nl  nil  the  botders  of  SbM  oiiiBiandlnv 
(Kinds  sei'urvd  by  vhe  DinrtcraiiBa  so  foreclnaed.  and 
-■""  ~ .—.:__  o(  tliB  said  rsllwar 

„ irs 

Conarcw  rclmlnir  to  the  Northern  Pseltio  Hsllroad 
Compaiiv  or  under  some  other  pro(«rundBuffliUent 
leKwiutliin  ot  the  United  Stales,  or  of  some  ooe 

(i\  Unon  MichforecIosuietBleaudreorranliatlon 
the  reoraanlied  com  pan;  may  Inue  lulmnds  to  an 
amount  la  tlieairirretnileotS100.n00.0n0ur  over,  and 
lis  full. paid  capital  slock  of  SIOO.nno.DOO.  ihl9  de- 1 
fendant  to  fniaranlee.  for  the  twneDt  ol  tbe  bold-  { 


era  of  auch  boadii,  ii 


'  par  men  t 


f  Ibe  u 


I   Inlereat   thereon   t 


eiceeil  |e.ino.<100 

anty  shall.  If  required  l>riat- 

131  AiDimK  other  irood  and  valuable  conslilrra- 
tlons  for  suob  KuarantT.  and  as  a  oompenjarlon 
for  the  rlak  lo  the  atocklioldi'rs  ot  tbe  deliiDdaat 
company,  which  may  rewlt  byrMSoaof  saldsiiar- 


anty  to  tbe  way  of  a  pnsstble  diversion  of  a  por- 
tion OT  the  enmln^of  the  defendant  to  niulri- irood 
Its  guaranty,  tbe  mM  rconraulzed  cnniiKiuy  sball 
tninster.  or  cHuseor  procure  to  Dc  lraui.i.rred  by 
IIS  stock biilders.  lo  ihe  sDareboldrrs  ot  the  delend- 
ant  comr>Buy.  or  to  si>me  persim  or  cnriHinilion  a* 
truBtiie  (or  tbelr  use.  one-halt  vert  of  th«  laplol 
stock  of  said  rcormnlied  comuanv. 

|4I  Tbu  Northern  l-aclHo  Uoinpan.v  »1iuU  join  with 
tbe  delendant  In  prorldlnir  rruwiunt-le  and  ade- 
quate lacllltles  for  an  InlereliBnireofoartandintlMa 
lielween  tboir  reapnoilve  Hue*,  nnd  aliiill  inler- 
cbanHCtratHc  wltb  dcfendiiatMiid  operate  iLtiiiinis 
to  thutend  upon  reasons bte.  fair,  aad  lawEiiltemi] 
under  lotnt  tarllfs  or  otbervlae. 

ibi  The  delendant  sliBll  havethorlKht  (•>blll  and 
route  lis  tralRu.  pu-'seiiKetB,  and  freight  from  point* 

ormaybereBfter  be  oonstruoied  twtween  said  line 
and  the  Narinero  Padflo  Cumpanv  to  Wlnniprc. 
Tscoma.  Purtlsod.  and  all  points  In  Lhe  dllfereat 
"irouiih  which  the  line  ot  the  Nortb'-m  Pa- 
ilniad  extends,  and  not  reached  hy  tbe  (Ids 

~  iil  The  delendant  shall  have  the  rlabltomake 
use  of  tlic  depot  and  terminal  facUlilei  or  ilie 
Northern  FaclDc  Company  at  Spokane  Palis  and 
other  points  where  such  u»e  shall  be  found  in  tw 
cuDvenient  and  economical.  Jointly  with  tbaccon- 
pany.  and  upon  reaaonable.  fair,  and  liiwrul  terms, 
vhicb  shall  Insure  to  the  delendaoi  a  Inrve  aavliNl 

neoessarllT  Incur  to  oonstruDiiiiicaiKloperatliicd*- 
pola  and  tetmlnalaof  Ita  own. 


Peabull  t.  Ouiut  Nortdkrh  R.  Co. 


«d. 
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settled  (»nooB  of  conatriictlou  of  Buch 
■tatutfs  are  clearly  ainiinst  Ibe  dtfendaDi. 

Whitnty  Y.  Whitaeii,  14  Slass.  03;  Oi^tont 
▼.  Ogd(a,  22  D.  S.  9  Wheal.  180  (6:  68). 

A  BBviog  claiwe  in  a  Riaiule  Is  to  be  rejecied 
ifhen  il  Is  directly  repugniinl  lo  (lie  purview 
or  bodv  of  tbe  act  and  could  ool^tand  witlinut 
reoderiiiit  tbe  act  locoosisleot  aod  deairuciire 
of  iUeir. 

1  Bl  Com.  89;  1  Keni,  Com.  462,  403; 
Sutberland.  Slnlutory  Consi ruction.  §§  231, 
238;  \\aUi»sl'am'  Cam.  3  Plowd.  R7S;  Alton. 
WootfiCiite.  1  Coke,  40a,  47a;  .VUford  v.  El- 
Uott.  f  Taunl.  18,  18. 

A  f-rant  by  (he  iepsloture  1b  lo  be  construed 
in  favr  of  the  goTeroment  upon  tbe  ground 
of  pudlio  poller. 

An:;  <l(it.  ».'  Cliirage  A  ff.  W.  R.  Co.  85 
Ww.  5"i»:  Milii  V.  St.  Clair  C<i»ntii,  40  U.  8. 
SHow.  .■,rtl(I2;  1206];  JV'r" M»«/^rn  FrrlitiHns 
Co.  V.  I/yth-  r/irk.  07  U.  8  666  (34:  1038i: 
.\aelon  y.  Moliouinfi  County  Cumrt.  100  U.  S. 
.561  (25:  712  ;  J!,i!-iffl>  &  O.  B.  Co.  v.  Iteid,  64 
X.  0.  1'I3;  ll'ilgohc  Wiiter  Poirer  Co.  v.  I.giiian, 
bt  U.  Si.  15  Willi.  513  (21:  ISI):  Ch,-Mipr"ke  & 
O.  H.  'u.  V.  Philadtlpliia.  101  U.  8-  539(25: 
niui:  .M.m-iaarii  Boe.  oi  M.  E.  Cliurek  v,  Bal- 
In,  107  U.  S  342  (37:  547):  .'•Virfril  v.  Grnnil 
jmu.  Ill  L".  !?.  437  (28:  SMO);  Cextrnl  Tramp. 
Co.  T,  t,'U,...ia  IMiiee  far  Co.  139  U.  8.49 
(:l.'i.  (Wi;  .-.-.i(r  V.  V,ia-Urbilt.  87  Ohio  St.  Ml; 
Stir  Yt-rl-  V  Tmiity-Thini  Strat  R.  Co.  113 
N.  y.  ::17. 

Tbe  lr':;isl;iiiire  of  MinnMotn  of  1874  and 
IWl,  ln-lijff  n-ftrred  to,  U  apri'icuble  to  and 
roiilruUtlie  Charter  of  tbe  defvudani  wilhoiit 
tberiseriNiiooiDSn 

Tbr-  ikl.TiiaoI.  M  a  common  carrit-r  and 
niilriMUJ  coriuirntion.  exerciser  public  fuoc- 
lio^s.  anil  III  Ihiit  [-xrcnl  is  a  public  a^tnl. 


retlT.  I\.ii.l  dtt  Lite  ro«i.(v  .'iu/wr*.  83  U.  8. 
IflWall.  67H  (21:8-2);  .sy««<  ?.  Ynzao  <fi  M. 
V.  II.  to.  62  Miwt.  007.  53  Am.  Rep.  103. 

Tbe  right  of  ibe  IcglKlalurc  to  roasotiahly 
limit  Ibe  chnrges  of  atich  companies  and  also 
to  prevent  di-i-ri  mi  nation  is  now  well  net' led 
in  practice  as  well  as  by  the  bi^benl  aulborily. 

Southern  Mnn<*ota  a.  Co.  v.  CotetiMii.  04 
U.  8.  181  (24:  102),  noU;  Riig<tlf»  ».  lUinoi; 
108  U.  S.  526  (27:  812). 

Tbe  ctfation  of  a  lorporallon  ia  a  preroga- 
livc  of  Ibe  stale  or  sovereiEn  iniwer;  cerlainly 
astniich  a«  tbe  right  of  cmineni  domaio.  And 
the  power  to  cooiolidaie  is subBlautially  equiv- 
ulent  (.1  tbe  power  to  form  a  new  corporation. 

Aa-.Ue  £G.  R  Co.  v.  Qtorfjui.  98  U.  8, 
8.'ie(2rjr  lf*.-.l;  St.  l^Hi,  I.  M.  A  S.  a.  Oo.  V. 
Berry,  118  U.  8.  4fl5  |28:  1003);  Hunn  v.  IIU- 
noit.  94  U.  a  11J(34:771:  Nne  .limy  Sleam 
XoT.  Co  V.  Merchant^  Bank.  47  U.  8.  6  How. 
882  (12:  482):  Uaton  t.  BUele,  152  U.  S,  138 
(38:  3IS8). 

Under  our  system  police  power  Is  lodged 
with  the  lefjislative  hraocb  of  the  Kovernment. 

Mugkrv.  Kaiivtt,  133  0.  8.633(81:205); 
Sandl'ord  v.  Cattaieiua.  W  d  S.  R.  Co.  2i  Pa. 
878.  64  Am.  Dec.  681;  Eoottr  v.  VandeuiaUr, 
4  Denio.  IK.  47  Am.  Dec.  258. 

nil  r.  s. 


The  legislation  of  1874  and  1881  waa  In  ao 
cordance  with  the  requirements  of  tbe  Conitl- 
tuilon  of  the  state  of  Minnesota, 

McMri.  M.  D.  OrOTar,  C.  K.  Dftvla.F. 
B.  Kellogg,  and  C.  A,  SererMae*.  foi 
appellee; 

Appellee  baa  expren  and  implied  anUiority 
under  tbe  acts  of  March  1,  1836,  and  of  Feb- 
ruary 28.  to  enter  into  tbe  proposed  iralBo 
agreement  and  pay  for  Ibcrigbts  anil  privilegea 
it  acquires  by  a  guaranty  of  ibe  bonda  on  tbe 
nen  or  reorgani^  company.  And  the  trans- 
action Is  therefore  not  forbidden  by  any  law  of 
the  nlate. 

Chenango  Bridge  Co,  v.  Binghamton  Bridgo 
Co.  {••The  Binaliamlon  Bridg^')  70  U.  S.  8 
Wal1.5ia8:  IS7):  Ronton  AL.  B.  Oorp.  t,  Ba- 
km  it:  L.  R   Co.  2  Gray,  1. 

It  may  consolidaie  not  only  ita  stock,  but  Ita 
road,  property,  rights,  powers,  fnncblsea, 
grants,  and  rOecls  with  the  rigbta,  powers, 
franchisi-B,  grunts,  and  eflecli  of  any  OtbCT 
railroad  company  within  or  wlthoat  tue  stale, 
aud  all  tbia  may  be  done  upon  such  terms  and 
cnndilinns  a-sauch  companies  or  a  majority  of 
Ibe  directors  thereof  may  agree  upon. 

The  agreement,  ao  far  as  it  relates  to  an  ID- 
terchnnf-e  of  truffle,  to  a  joint  use  of  Iracka 
and  terminals,  and  lo  through  biUmgandj^ut- 
inuof  traffic  from  pointson  the  line  of  iipprllee 
to  points  on  Ibe  line  of  the  Northern  l-^iciftc 
Itailruad  Company,  not  rcacbed  by  Its  line,  li 
valid. 

SltivoTt  T.  Erie  A  W.  Trannp.  Oo.  17  Minn. 
372;  Oreqon  ^  L.  &  U.  N.  It.  Co.  y.  Northern 
P-  n.  fo.  61  Fed.  Hep.  158,  4  Inters.  Com, 
Rep.  718;  Oi-egon.  S.  L.  A  U.  ^.  R.  Co.  T. 
Sotlliern  I'.  R.  Co.  51  Fed  lUp.  465, 4  Intera. 
Com.  Hep.  349;  Litfe  Hock  A  M  R.  Co.  t. 
a.  Unit,  I.  M.  A.  S.  R.  Co.  50  Fed.  Rep. 
400.  4  Inters.  Com.  Rep.  6a7;  Atehimm,  T.  A 
S.  F-  II.  Co,  V.  Deinfi-AN.  0.  B.  fy.lW  0. 
S  (iOH(2S:  203);  United  Slafa  v.  Tmnt-Mit- 
f-tri  Frdqht  Ano.  58  Fed.  Rep.  68,  4  Inleii. 
Com,  Rep.  443,  24  L.  R.  A.  7S. 

The  proposed  guaranty  is  not  an  accommo- 
dation, promise,  or  a  loan  of  L-redit,  but  Is  an 
agreement  lo  meet  a  legal  obliiratioD  upon 
conditions,  or  lo  pay  a  debt,  or  satisfy  a  liabili- 
ty 

Z-ibritkie  v.  Olfrdand,  O.  A  0.  S.  Co.  U 
D.  S.  28  How.  300  (16:  494):  Orten  Bag  A  X, 
R.  Co.  V.  Union  Sltnniboul  Co.  107  U.  8.  OS 
(37:  413);  Pittsburg,  C.  A  St.  L.  R.  Co.  v.  Keo- 
k'lk  A  H.  Bridge  Co.  131  U.  S  871  (33:  167); 
Fort  Worth  City  Co.  v.  Smith  Bridge  Oi.  151 
U.  S.  290(38:  169);  IJarriton  v.  Union  P.  R. 
Co.  18 Fed.  Rep  62'>;  Tody-  Kenlaeky  Union 


8.  888  (S3i  10I>4I;  Kent  y.  QaieknlKr  Min.  Co. 
78  N.  Y.  150;  VandaUy.  SovthSan  Franciteo 
Dock  Co.  40  CaL  83;  Smead  y.  Indiunipoii*, 
P.  A  a  R.  Oo.  11  Ind.  104;  EUerman  v.  Chi- 
eni/o  Junction  R  A  0.  S.  F.  Co.  49  N.  J,  Bq. 
31 7;  Rogtrt  L.  A  M.  WorkM  v.  Sjulliern  R.  Atmt. 
84  Fed.  Rep.  278:  Cfiifogo.  R  [.  Jt  P.  R.  Co. 
V,  Iloitard.  74  U.  8.  7  Wall.  303  (19:  117);  Low 
V,  Central  P.  R.  Oo.  62  Cal.  58.  29  Am.  Hep. 
830. 

The  agreement,  so  far  as  It  relates  to  a  traoa- 
fer  of  one  half  the  full  paid  aiock  of  the  Dew 
or  reotgufied  compMly,  bj  tbe  aiockholdeta 
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of  incb  compiny  to  the  stockholders  of  appel- 
lee, ii  Dot  forbidden  by  an;  Ian  of  the  stale. 

Paltmnn  Palate  Car  Co.  t.  MUmntri  P.  B. 
Co.  115  C.  S.  S8T(29:4gS). 

If  the  le^sl  eSect  of  tbe  afrreement,  taken  as 
sn  enLirel;,  ia  to  give  to  appellee  the  control 
of  the  new  or  renrgsDlsed  company,  it  is  au- 
thorized by  the  acts  cooBlItuling  its  cbsrier  to 
execute  tbe  agteement  aod  acquire  such  cod- 
tio). 

MarbuTV  T.  Bentuekji  Unian  Land  Co.  02 
Fed.  Rep.  S85,  23  U.  8-  App.  267;  Branch  t. 
Jttup.  106  U.  S.  4S8  (37: 270);  Tod  v.  Kentaeky 
Union  Land  Co.  tupra. 

An  accepted  set  of  Incorporation  of  s  private 
corporatioD  Is  a  contract  between  tbe  state  and 
the  corporation.  A  right  to  become  owner  of 
the  railroad  of  snolber  company,  or  to  adopt 
it,  or  to  become  the  owner  of  tbe  slock  of  an- 
other company,  or  to  consolidate  with,  or 
acquire  the  control  of  such  company,  Is  a  valu- 
able franchJEe  and  properly  right,  nhicb  be- 
comes Tested  tmmedlatelv  upon  the  acceptance 
of  the  acts  W  which  tbe  right  was  gtanied. 

Dartmovth  CoUeg*  v.  Woodward,  17  D.  8.  4 
Wheat.  S18  (4:  629);  Piqaa  Branch  ef  iHnta 
Banki.  fnmip,57U.  S.  16  How.  380  (U:981l; 
Manongalula  Aar.  Co.  v.  UnOedSlate;  148  U. 
8.  818  (37:463);  WUmingUm  <£  If.  R.  Go.  v. 
Reid,  80  U.  B.  13  Wall.  3IM(20tS68);  Chtnango 
Bridge  Co.  t.  Binghamton  Bridge  Oo.{"TAe 
Binghamlon  Bidgef)  70  U.  8.  8  Wall.  51 
(18:  187j;  St.  Pavl  A  P.  R.  Co.  Firtt  Din.  », 
Farel'er,  14  Minn.  297:  Botton  lE  L.  B.  Corp.  t. 
Salem  <t  L.  B.  Co.  Z  Otay,  1;  Amfi  v.  Lake 
Superior  A  li.  R  Co.  SI  Minn.  2f>5.  Nm 
Orltuni  WaUrvarki  Co.  t.  River*.  115  C.  8. 
674  (29: 585);  St.  Tammany  Watirviorkt  Co.  T. 
Heir  OrUant  Wiiteraorkt  Co.  130  U.  8.  64 
(80:  563);  Pablo  Sola  v,  ^ea  OrUant,  2  Woods, 
IBS;  CitUen*  Street  B.  Co.  t.  Mempliii,  68Feii. 
Rep.  715. 

The  state  bas  tbe  right  to  adopt  sucb  changes 
or  amemimeDta  as  it  deems  expedient,  and  the 
worda  "vested  rigbts" do  not  refer  to  corporale 
charter  rights  and  franchises  which  became 
Tested  upon  tbe  acceptance  of  the  acts  of  In- 
CorpoialioQ.  A  charter  contract  not  contain- 
ing a  reaervatioa  on  the  part  of  tbe  stole  of  a 
right  to  alter  or  amend  cannot  be  impaired  by 
subsequent  legislation. 

Tomlintoa  v.  Jemup.  82  U.  S.  10  Wall.  454 
(SI:  204);  Maine  0.  R.  Co.  v.  Maine.  S6  U.  S. 
eiO<S4;  841);  Oreenvxtod  t.  Union  Freighl  Co. 
106  U.  8.  18  (26:  981),  Se"Vorl  <t  C.  Bridg'  Vo. 
T.  United  SCatet.  105  U.  S.  470  (26:  1148);  Vial 
V.  Penniman.  108  U.  8.  714  (26:  603);  Oe/iillree 
T.  Ijva  ft  aatraetirv  Co.  88  U.  8.  21  Wall. 
249  (22:  546);  Smith  t.  Atekiton,  T.  db  8.  P.  K. 
Co.  64  Fed,  Rep.  272. 

Where  there  U  no  reserved  right,  changes 
like  tbe  following  cannot  be  made  without  tbe 
consent  of  every  elockh older: 

An  eicbange  of  aaseta  on  diasolutloa  for 
Stock  ot  another  company. 

FroAinghnm  v.  Banify,  6  Hun,  368. 

In  the  case  of  consolidating  the  corporation 
with  another  to  form  a  new  corporation. 

Btatehfonl'T.  Bote.  37  How.  Pr  113;  Fergn 
ton  v.  Meredith  {"Clearaater  v.  Meredith")  88 
tJ.  8.  1  Wall.  40  (17:  608). 

In  case  of  a  railroad  companv  departing 
from  the  route  marked  out  In  iti  cnaitei. 
MS 


'  Bapilo,  a.  A  S{.  T.  &.  Co.  T.  PottU.  28 
Barb.  28. 

Or  by  eiteodlug  the  road  sod  increasing  tha 
capital  stock. 

Maeedon  A  B.  PI.  Road  R.  Of.  Y.  Lapham, 
18  Barb.  815, 

Where,  however,  tbe  legislature  has  the 
power  to  amend  the  charter  of  corporatlona, 
an  alteration  may  be  accepted  by  a  mere 
majority  of  the  stockholders  and  nich  accep- 
tance ia   binding   on    those   who  do   not   as- 

WMte  *.  Si/raeiiie  A  D.  B.  Co.  14  Bnrb.  Ml; 
Joelsn  T.  Pactfic  .Vail  S,  S.  Co  12  Abb,  N.  8, 
834;  Slieneetady  A  S.  PI.  Road  C->.  t.  T/uilclier, 
11  N.  T.  102;  Bufalo  A  N.  T.  C.  R  Co.  t, 
BudJ^.  14  N.  Y.  336;  Fry  t.  Lexington  A  ft  .S 
R.  Co.  3  Met.  (Ky,)8]4;  Fergvton  t.  Meredith, 
{■■CU'trwaUr  v.  .Veredith")  88  U.  8. 1  Wall  25 
(17,  a04);  DuT/ree  t.  Old  Colony  AF.  R  ft  Co. 
5  Allen,  2S0. 

The  right  of  consolidelion  of  slock  nnd  prop- 
erty is  clearly  grunted  to  appellee  by  the  act  of 
February  28,  1865, 

Xea  Jeney  v.  Fartl,  95  TJ.  8.  104  (24:  35J). 

Appellee  being  authorized  imder  Ibe  si:ia 
conelituting  lie  charter  to  execute  Ibe  agree- 
menl,  such  right  and  fraacbise  caunot  be  im- 
paired or  deslroyeil  by  the  slate  under  tbe 
exercise  of  police  power. 

A««  Orieant  Gatlight  Go.  t,  Lonitiana  Light 
AH.  P.  A  Mfg.  Co.  115  U.  8-  650  iiM;  517); 
.y«u  OrUant  Waterviorkt  Co.  v.  Rir,-rt.  IIS 
U.  S.  674  129: 525);  Tammany  Wntermult  (V>. 
V,  Keie  Orleane  Watertcorkt  Co.  131)  V.  S.  64 
(30: 503);  Melioberts  T.  WaAburne,  10  Minn,  ii; 
Chenango  Bridge  Co.  f.  Binifhatntott  Itriil-je  ,'li, 
{"The  Hinghnmlon  Bridge")m  U.  8,  8Wali.  51 
(18:  187t;  Hotton  A  L.  R.  Cnrp.  t.  Sairm  A  L. 
R.  Co.  2  Gray,  1:  Ciiizm^  Stn-rt  ft  ''o.  r. 
Mempbit.  53  Fed.  Rep.  715:  Pwple  t,  J>ifktoi; 
A  M  PI.  Road  Co.  »  Slirb.  300:  Re.i',aa  v. 
Farmgri!  f.oon  A  T.  Co.  (No.  1)  134  V.  !-.  303 
(88:  1021),  4  Inters,  Com.  Rep,  6«0. 

Jfr.  H,  W.  Childs,  Attorney  General  of 
the  state  of  Minnesota,  for  that  slate. 

Mr.  Jiittiee  Brown  delivered   tbe  oplnloit 

of  the  court: 

Thin  esse  turns  upon  tbe  question  wbelher 
tbe  right  given  bv  its  cbarkr  to  Ibc  Minneap- 
olis &  8t.  Cloud  Railroad  Company  In  connect 
with  any  tailroad  running  In  Ibe  same  general 
direction,  and,  by  a  sutecqueut  iinendaiory 
act,  to  consolidate  its  capital  stock  or  its  prop- 
erty, road,  or  franchise  with  those  of  any  other 
railroad,  could  be  taken  away  by  a  sul^equent 
act  iobiblilng  the  consolidation,  lease,  or  pur- 
chase by  any  railroad  of  Ibe  stock,  property, 
or  franchise  of  any  parallel  or  competing  line. 
A  different  question  would  bave  been  pre- 
sented if  any  such  contract  bad  been  matie  and 
carried  Into  elTeci  before  the  act  ol  1874  was 
passed,  since  it  might  be  claimed  that  the  rights 
of  the  parties  had  become  vested  wiibin  the 
meaning  of  ^  1?  of  the  oriaioal  charter  of  tbe 
MiliDeiiiita  &  St.  Cloud  Railroad,  and  aa  such 
could  not  he  destroyed  or  impaired  by  "ubae- 
qucnt  legnsinlion,  withoutlnfrinTlagtipon  that 
■ptovisii'm  of  tbe  Constitulion  inhibiting  (OttO 
aiatc  lo^iEilalioD  impairing  I  he  oh!  igalion  of  con 
tracts.  The  esse  then  Involves  indirectly  Ibe 
meaning  of  tbe  worda  "vetted  rigbta,"  wbea 
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wed  in  Ihe  cbarlet  of  nilroads  and  otber  «lmf- 
lir  ccrporalionB, 

1.  The  nbole  doctrine  of  vetted  rif;hts  as 
applied  to  Ibe  cbarten  of  corpoTsIloni  I* 
based  upoD  Dartmouth  CoUrgt  *.  H'<wrfMfarrf,  17 
U.  8.  4  Wlieiit.  SIS  [4:  629],  In  nbicb  tbc 
bronft  proposition  was  laid  down  tliat  Fucb 
cbarlrre  were  contracia  witbin  ibe  meaning  of 
tbe  Conhlitulion,  and  bence  tbat  an  act  ot  tbe 
•late  leiilNluLure  altering  a  charter  in  any  ma- 
terial re#|iect  was  unconslitutlODal  and  void. 
Tbe  doctrine  of  this  case  baa  been  subjected  to 
mora  or  less  ciiticitm  bj  Ibe  courts  and  tbe 
profexsioD,  but  bax  been  reaffirmed  and  applied 
K>  often  as  to  bsve  berome  (icml;  e«lablished 
as  a  canon  of  Ameriran  jurisprudence.  Tbe 
precise  point  decided  nss  Ibis:  By  tbe  orifdna! 
charter  from  the  Crown,  jiraiH«l  in  Ibe  year 
176S,  twelve  persona  therein  named  were  in- 
corporated by  Ibe  name  of  "Tbe  Trustees  of 
Dartmimtb  CoHefie,"  i-nd  there  was  granted  to 
tbem  and  Iheir  successors  Ibe  usual  corporate 
privileges  Hnd  powers,  among  which  waa  au- 
Ibonty  10  govern  the  college,  and  fill  all  va- 
canciea  which  might  be  cn-ulfil  in  their  nno 
body.  By  an  act  of  tbe  leijialaturt  of  New 
Bampshire  passed  in  1818,  Ihe  chniter  was 
amended,  the  number  of  truslers  increased 
to  twenty-one,  tbe  appoinlment  of  tbe  addi- 
tional members  vested  in  the  executive  ot  tbe 
ataie,  and  a  board  of  overseern,  coDsitling  of 
twenly-flve  persons,  created  with  power  to  in 
speoi and controltlie  mostimponanlaclsof  the 
truaiees,  Tbc  president  of  Ibe  Senate,  tbe 
ypeukerof  Ihe  Mouse  of  Represent  at  ives  of  New 
Hampshire,  and  tlic  tfovernor  and  lieutenant 
governor  of  Vermont,  for  tbe  lime  being,  were 
to  be  memlierN  n  officio;  and  the  board  was  lo 
be  completed  by  Ihe  governor  and  council  of 
New  Hanipsliire.  who  were  aUo  empowered 
to  B11  all  vacnnciea  wbicb  might  occur.  A 
majorily  of  ilic  tTU.<!l'ces  of  Ihe  college  refused 
to  accept  this  nmcniicd  charter,  and  brought 
suit  for  Ihe  corporule  properly,  wbicb  was  iu 
poaseaHinn  of  a  person  bulding  by  authority  of 
tbe  acts  of  ibe  kgislature. 

Tbe  opinion  coolaiucd  an  enhuuaiive  discus- 
04tl]  sion  of  Ihe  whole  'subject  of  corporate 
rightaand  their  Impuirnient  by  Mate  legislation, 
tnd  probably  cooiributed  as  mutit  ssany  he 
ever  delivered  to  Ibe  great  repuwtion  of  ChOjf 
JutUee  Msraball.  Tbe  proposed  legislation  of 
tbe  stale  waa  fundamental  in  its  character.  On 
the  part  of  Ihe  Crown  it  was  expressly  sripu- 
laied  that  (be  corporation  thus  coastitnted 
■tiould  continue  forever,  and  that  tbe  number 
of  trustees  should  consist  of  twelve  and  no 
tnore.  By  Ihe  act  of  tbe  legislature  the  tnis 
tees  were  increased  to  twenty  one,  the  appoint- 
ment of  the  addiiiona]  number  given  lo  the  ex- 
ecutive of  Ibe  Biaie,  and  a  board  of  overseers, 
tweoiy-ooe  out  of  twenty  five  ot  whom  were 
also  appointed  by  the  executive  of  the  slate, 
was  created  and  invested  with  power  to  in- 
spect and  control  tbe  most  important  acts  of 
the  trustees.  Thus,  said  Mr.  Vbief  Ju*tiee 
Marshall.  "Ihe  whole  power  of  governing  the 
college  ia  IransfLTred  from  iriiM<'eti,  apiminird 
according  lo  the  will  of-lhe  founder,  expressed 
iu  tbe  cbHTler,  lo  tbeeiecutlve  o(  New  Hamp- 
■hire."  If  this  legislation  whs  valid.  Dart- 
mouth College,  as  it  was  orlginnlly  incorpo- 
rated, c«ased  to  exist,  and  a  new  instilutiou  of 
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learoing  waa  created,  which  waa  put  com- 
pletely at  tbe  mercy  ot  tbe  state  legislaltm. 
It  was  not  tbe  case  ot  au  ameadmeol  in  an  un- 
important particular— the  taking  away  of  a 
nonessential  feature  of  Ihe  charter,  but  a  radi- 
cal and  deatructlre  change  of  tbe  goveralng 
body — a  transfer  of  ita  power  to  tbe  cxecutiTe 
of  Ihe  state,  and  virtually  a  reint^rporatloll 
upon  a  wholly  different  basis, 

Subsequent  cases  have  settled  the  law  that, 
wherever  property  rights  have  been  acquired 
by  virtue  of  a  corporate  charter,  such  ngbti, 
BO  far  as  they  are  necessary  to  tbe  fullud 
complete  enjoyment  of  tbe  main  object  of  tbe 
grant,  are  contracts,  and  beyond  tbe  reach  at 
drsiriiciive  legislatloD.  Even  before  the  Dart- 
woulh  (MUgt  Com  waa  decided,  it  was  held  bj 
Ibis  court  that  grants  of  lend  mitde  by  tlte 
Crown  lo  colonial  cburclies  were  irrevocable, 
and  that  property  purchased  by  or  ilevised  U 
them,  prior  10  the  adoption  of  tbe  Constitu- 
tion, could  not  be  diverted  lo  other  piirpoaet 
by  tbe  slates  wliicb  succeeded  to  tbe  sovereign 
power  of  tbe  colonics.  Temt  v.  Taylor,  18 
U.  8.  9  Cranch,  43  [8;  850|;  Pat'M  v.  Oark, 
13  0.  (?.  9  Cinnch,  "^  [8: 7351:  f^fitts  [663 
for  I'ropagatiOH  of  Ootptl  v.  lutit  Haien.  31  D. 
B.  8  Wbeut.  464  [5:  662]. 

Indeed,  tbe  sancllty  of  charters  veslloc  in 
grantees  the  title  to  lands  or  other  property 
bas  been  vindicated  Id  a  large  number  of  caaea. 
Davit  V.  Grap.  88  U.  S-  16  Wall.  208  [Ml 
447];  JfUlf/itr  V.  /'«*,  10  D,  S.  G  Crunch,  87, 
187  3:  163,  1781;  Hoore  v.  fl«S6i«»,  tW  U.  a 
530  [24;  848);  Vnilfit  Staitt  v,  t^hvrz,  lOS  U. 
S.  87H  |2fi:  167];  AWfc  v.  Union  Hiiff  Lo-jgiiu 
R   Co.  147  U.  8.  165  |37;  12S]. 

This  court  has  had,  perhaps,  more  frequent 
occasion  lo  assert  llie  ioviolaliilityof  corporate 
charters  in  cases  respecting  liie  j'ower  of  tax*- 
lion  than  in  any  other,  and  in  a  inna  aerie*  Ot 
decisions  has  held  thai  a  clause  imposing  certafa) 
taxes  iu  lieu  of  all  otber  tanes,  or  of  all  taxes 
to  which  Ibe  company  or  stockholders  therein 
would  l»e  subject,  is  impaired  by  legislalloo 
raising  tbe  rate  of  taialion,  or  itnpo-MDg  taiei 
other  than  those  speeided  In  the  charter,  Thue. 
in  Piyua  Branch  of  eitaie  R^nik  v.  Knoop,  87 
U-  B.  16  How.  869  [14:  977],  it  wa=  held  that 
where,  by  a  general  bankini;  law,  it  was  pro- 
vided that  a  certain  percenlsire  of  dividends 
should  be  set  off  for  the  use  of  ihe  slate,  and 
should  be  in  lieu  of  all  taxes  to  wliicb  tlie 
company  or  stockholders  therein  would  other- 
wise be  subjected,  this  was  a  contract  fixing 
permanently  the  amount  of  tamlion,  and  that 
lefiisiatloii  could  nol  thereafter  increase  it.  Id 
this  connection  it  whs  said  by  Mr.  Juttiee  He- 
Lean:  'Every  valuable  privilege  given  by  the 
charier,  and  which  conduced  to  an  acceptance 
of  it  and  an  orf^Hnization  under  it.  is  a  Don- 
tract  which  cannot  be  changed  by  the  leglsln- 
lurewheretbe  power  to  do  so  is  nol  reserved 
in  tbe  charter.  The  rate  of  discnuni,  ilieduTft- 
tion  of  tbe  i;hnrler,  the  apecIQc  lax  ap:reed  lo 
be  paid,  and  other  provisions  essentially  con- 
nected with  the  francbise  and  necessary  to 
the  business  of  tbe  hank,  t^annt  without  Us 
consent  t>ccome  a  subject  for  legislative  M- 
tion."  To  the  same  effect  are  Ai-"- Jffsqr  t. 
Wilton,  II  D.  S.  7  Cranch,  164  [3:  803]:  fidr 
don  V.  Appeal  Tat  Court.  44  0.  S.  3  How,  188 
[H;  62»Ji  Dodge  v.  Woolteg.  39  U.  8.  18  How. 
MS 
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eSl  [15:  4011:  Jefertan  Branch  Bank  t.  Bkeilg. 
8e  D.  S.  1  BIsck,  486  [17:  nal;  MeQehet-o. 
Mathii.  11  U.  8.  4  Wall,  148  [I8r  8141:  Hime 
of  m  Fiiendleti  t.  Boute.  73  U.  8.  8  Wall. 
430  [IS;  4B3i;  Wilmington  &  W.  R.  Go.  y. 
m<l.  80  U.  S.  13  Wall.  364  [20:  588];  llumph- 
rfi  V.  i;i,'i.t.  8a  U.  8.  18  Wall.  244  [21:  32B1; 
[■\iTn,.',l:n  T.  Ttnnfuee,  9SU.  S.  I17B[34:558); 
«(i;j]  '.Vf  (^  Jer»ty  t.  Yard,  95  U.  S.  IQ\  [24: 
353|:  .-(.  Anna't  Aijfium  v.  New  OrUan»,  106 
U.  S.  362  [36;  1128].  If,  however,  tlie  ch»rier 
conuiDiHl  n  reservsiioD  of  *□  UDllm^led  power 
10  iiller,  ameod,  or  repeal,  the  lepislature  may 
lake  aWBv  an  immunity  from  taialioD.  Tom- 
lixnoa  y'.Jiaiup,^  U.  S.  15  Wall.  454  [21: 
204) 

Wirbin  the  snme  priDclple  are  eraola  of  an 
excliisivp  rijcht  lo  supply  gna  or  waier  to  a 
inunicipaliiy.nt  to  occupy  its  streets  for  railway 
purpii'i*.  '.\Vi(i  Orleant  Uniliglit  Co.  y.  Lmii» 
inna  l.i-iht  <f-  //.  P,  &  Slfg.  Co.  115  U.  8.  650 
[20:  5171:  Xru>  Orteam  Wateittorkt  Co.  ?. 
fiirm,  1 1.T  U.  S.  674  129:  525|;  Lo»i>nUe  Oat 
Co.  V,  r;ii!f„,'  Oa'light  Co.  116  U.  S.  683 
(39:  5Ui|:  SI.  Tammauy  Walervorkt  Co.  v. 
ifcu  'irl,a,it  Watciitorkg  Co.  120  V.  9.  64 
[W:  5(1;)):   Hntlm  AL.R.  Corp.  ».  Salem  *  L. 

So.  if  -T  company  be  cbariered  wilb  power 
to  ron<irucl  flud  nininlain  a  liirnplke,  erect 
tollpMleii,  and  collect  tolls,  such  rrancbise  Is 
proiwieilbrlbeCoTiMiiiition.  St.  ClairCoiinly 
Tun,,.,  rol  V.  It'inuig.  H6  U.  8.  OS  [24;  Ml]; 
.Von'.:!/'-!: In  -AflB.  Co.  T.  Unite-l  Sltilei.  148  U. 
S.  312   [37:4l01. 

If  it  In-  provided  fn  tbe  charier  of  a  bank 
Ibat  tbe  t-ill''  auil  notes  of  Ibc  institution  sball 
be  received  !□  paymeot  of  taxes  or  o(  debts 
due  Id  llie  sintc,  micL  underlakini;  on  the 
pari  of  Ibe  sinic  conBlitulea  a  conlriirl  between 
Ibe  St  me  nod  lioldera  of  thenot^a  wLlub  the 
stale  is  nol  a1  liberty  to  brenk,  atthou^h  nnics 
issued  afttT  Ihe  repeHl  of  the  act  art'  not  wiihin 
tbe  coDiMclnndniayhe  rcfiiscfl.  ir«irfr"jrv. 
Tr<•p'l/lll.r,^  V.  S.  10  How.  190  [18:  :'h:1|;  I'aup 
V.  Drnr.  51  U.  S.  10  How.  SIH  118:  H9i|;  Fur- 
man  V.  .\>VA<  7.)  U.  8.  8  Wall.  44  (19:  3701: 
Kcilh  V.  rinrl..  97  U.  S.  454  [24:10711;  An 
loni  T.  (;,f(uhr.ui,  :07  U.  B.  160  [87:  468]; 
FoiBilfXUr  v.  Greenhow  ("  Virginia  Omipon 
Catf^'}  114  U.  S.  270  [29:  IBS].  Ami  in  Plan- 
Un'  Hattk  V.  Sliarp,  47  U.  8.  6  IIow.  801 
[12:  44T),  where  a  bank  was  chnrlcred  with 
tbe  usual  powers  to  receive  money  on  deposit, 
discount  bills  of  exchangee  nno  notes,  and  lo 
make  lotins,  and  in  the  course  of  iisliu'lness 
tbe  bank  iliscounled  and  held  promissory 
notes:  nnd  the  legislature  then  passed  a  law 
decloring  Ihnt  it  should  not  be  lawful  for  any 
bank  to  ir.iD'fer.  by  indor>iemenl  or  otherwise, 
any  note,  bill  receiviihle,  or  other  evidence  of 
debt,  it  WBH  held  tliut  the  statute  conflicted 
with  tbe  Constitution  and  was  void.  It  was 
said  in  Ibis  c.Tip  that  "ii  power  lo  dispose  of  lis 
tt64]llolea,as  well  as  other  properly, "may  well 
be  rejrarded  as  an  incident  to  lis  business  as 
a  bank  to  discount  notes  which  are  reauired  to 
be  Id  their  terms  aisi^cnable,  as  well  as  an 
iDcldenl  to  its  right  of  holdlnir  them  and  other 
property,  when  noesprcss  limitation  is  imposed 
upon  the  power  lo  transfer  them." 

In  each  of  Ibe  above  cases,  however,  tbe 
title  to  property  bad  either  become  vested  Id 
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the  grantee  by  operation  of  law,  or  tbe  eier- 
cise  of  the  power  firanled  was  so  far  necessarj 
to  tbe  full  enjoyment  of  the  main  object  oF 
the  charier  that  persons  subscribing  to  the 
slock  might  tie  presumed  to  lake  into  consider- 
ation, and  tie  influenced  in  their  subscri;i1l0Di, 
by  the  fact  that  the  corporaljon  was  endowed 
with  those  privileges  during  the  continuance 
of  the  charter. 

3.  8uch  liRiltatinna,  however,  npoD  the 
power  of  the  legislature,  must  be  construed  la 
subservience  lo  tbe  general  rule  that  grants  by 
the  slate  are  [«  be  conslrued  striclly  against  IM 
grantees,  and  that  DOlbing  will  t>e  presumed 
to  pass  except  it  be  expressed  iu  clear  and  ud- 
■mbignous  IsnguHCe.  As  was  said  by  Mr. 
Juittee  Swayoein  Korthitattra  Fertilizing  Go. 
V.  Hyde  I^rk.  07  U.  S.  656,  666  [24:  1036. 
1038J:  "The  rule  of  ciinstruction  in  this  clais 
of  cases  is  that  it  shall  be  most  sironj^ly  agaiost 
tbe  corpomtion.  Every  reasonable  doubt  li  to 
be  resolved  adversely.  Noihin):  is  to  be  taken 
an  conceded  but  what  is  inven  In  unmisiak- 
able  terms,  or  by  an  implicnlion  equally  clear. 
The  iifllrmatiTe  must  be  shown.  Silence  ii 
nefintion.  and  doubt  is  fatal  lotbe  claim.  This 
doctrine  ia  vital  lo  tbe  public  welfare,  ll  la 
axiomatic  in  tbe  JitrispnideDce  of  this  court." 

Hence,  an  exclusive  right  to  enjoy  a  cerlaJn 
franchise  is  never  presumed,  ana  unles.i  Ibe 
charter  coDlnin  words  of  exclnsioD,  it  is  do  Im- 
pairment of  tbe  grant  to  permit  another  lo  do 
llie  KHme  thing,  although  the  value  of  Ihe 
franchise  to  tbe  first  grantee  may  be  wholly 
destroyed.  This  principle  was  laid  down  at 
an  early  day  in  Ibe  case  of  Chir'-et  Riter 
Ihidge  Pmprt.  v.  Warren  Brtilge  Propn.  36  U. 
S.  It  Pet.  430  [9:  773],  and  has  been  steadily 
adhered  toever since,  Watliingtiiii  it B.  Ttirnp, 
a>.  V.  .Varvlanif,  W  U.  8.  3  Wall,  210  [18: 
180];  Piwidenee  Sank  v,  fliUing;  29  U.  8.  4 
Pel.  614  [7:  0391;  Penntylainia  R.  Co.  v.  Hit- 
tcr.  183  U.  8.  76  [83: 267).  If.  however,  there 
ly  nn  eichisive  provision,  as.  for  instance,  in  Ihe 
charier  of  *a  brid^  company  that  il  shall  [tMM( 
nol  be  lawful  for  any  person  to  erect  another 
bridge  wiihin  a  certain  distance  of  Ibe  bridge 
auMiorirj^d.  this  constitutes  an  inviolable  con- 
tract Chenauqo  Bri^gt  Co.  i.  Binghamt^it 
Bridge  Co.  Vtlie  BiJighnmUin  BnrfffO  70  XT. 
a  8  Wall.  51  [18:  137].  Bui  even  in  such 
cases,  if  the  second  charter  be  for  n  similar 
franchise,  but  to  l>e  excrrlsed  in  asulisinnlially 
diflereol  manner,  tbe  ^■^clu'ive right  conferred 
bv  the  flrsl  charier  is  held  not  to  be  violated; 
fl.a,  tor  inilance,  if  tbe  flist  cbarier  be  for  an 
ordinary  bridge,  and  Ibe  second  for  a  railway 
Tiaduct,  impossible  for  man  or  beast  to  cross, 
except  in  railway  cars.  Pioprietori  of  Bridret 
V.  Ifn^ken  fjind  (ft  Imp.  Co.  88  U.  8.  1  Wall. 
118  [17:  5711,  So.  if  tbe  first  franehlae  be  for 
Ihe  sole  prlvileireof  supplying;  a  clly  with  water 
from  a  designated  source.  It  is  not  impaired  by 
a  graDt  to  another  parly  of  the  privile);e  to 
supply  ft  with  water  from  a  different  source. 
.<t'nn  V.  RienviUe  Water  Sttppiy  Co.  141  U,  S. 
87[35;  633]. 

Upon  a  similar  prloclple  it  waa  held  In 
Tucker  v.  Fergu$on.  89  U.  8.  33  Wall.  B87  {82; 
805],  tbatataxuponlaoda  owned  by  a  railway 
company,  and  not  used  nor  necessary  In  work- 
ing Ihe  road  and  in  tbe  exercise  of  Its  francbl^ 
wu  not  unlawful,  though  the  charter  had  pro- 
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Tld«d  for  ft  certain  lax  upon  the  railroad  com- 

Kay  and  bid  enacted  tbat  sucb  tax  should 
In  lieu  ot  all  other  taiea  to  be  imposed 
within  Ihe  ilale.  Bee  also  Wat  Wi*eonnn  R 
Co.  V.  Treinpeattau  Cminly  Buptn.  68  D.  8. 
695  [33:  814]- 

Nor  does  11  follow,  from  Ibe  fact  that  Ibe 
coDtract  evidenced  bj  the  charier  canant  be 
Impaired,  thnt  the  powerof  the  Icfrislaltire over 
■uch  charter  Is  wholly  taken  awuy,  siace  stat- 
'^les  whirh  operate  only  to  regulate  the  man- 
ner in  which  the  franchises  are  to  be  exercised, 
and  which  do  not  interfere  siibstanlially  with 
Ibe  enjiiymeDt  of  the  main  object  of  the  grant. 
are  not  open  to  tbe  objection  of  Impairing  Ibe 


A  familiar  instanceof  this  class  of  legislation 
Is  that  enacted  under  what  is  known  as  the 
police  poncr.     In  virtue  of  tbis  Ibe  sla'e  may 

firescrilie  repulalions  conlrlbuliog  lo  the  com 
0T(.  sofrly.  nud  health  of  paaseugers.  the  pro- 
tection of  tbe  public  at  highway  croBsicgs  or 
cUewhere,  ihe  security  of  owners  of  adjacent 
properly,  hy  requiring  Ihe  tracli  to  be  fenced, 
and  such  appliiiDces  tobe  annexed  to  tbe  en- 
gines as  shall  prevent  ihe  communlcntinD  of 
<(6((]  fire  to  *  neighboring  buildings,  CoolHy, 
Consl.  L.  321,  This  power,  as  was  said  by  Mr. 
Jaitia  Miller  in  Buieherif  Beaer.  Aiso.  v.  Ora 
«H(  City.  !..  S.  U  A  S.  H.  Co.  {•'.•VnHghier- 
IhvK  r„i,f-)  83  V.  8.  16  Wall.  36.  62  [21:894. 
40*],  is  and  must  Ite.  from  iia  very  nature,  in- 
capable of  any  very  exact  dcflnitiim  or  limi'a- 
lion.  "  Upon  il  depends  tbe  seciiritv  of  social 
order,  Ihe  life  and  health  of  Ihe  citizen,  Ihe 
comfori  of  an  exiaieoce  in  a  thickly  populated 
comroimiiy,  Ibe  enjoyment  of  private  and 
sncial  life,  and  the  beneflclal  use  of  property." 
The  follon'ing  cases  sLov  to  what  extent  aod 
fur  wbal  purpose.^  tbis  power  may  be  exer- 
cised :  Bul'-hen'  Benev.  Attn.  v.  Crctcent  Cilv. 
L.  S.  L.d-  S.  n.  Co.  {■•SlaiiikUr-HtniM  Ca>e»") 
83  U.  S,  le  Wall.  82  [21:  4CM];  NoHktteMfTn 
FerUliiing  G>.  v.  It/fde  Park.  97  U.  S.  659  [24; 
10301:  B"*toa  Beer  Co.  v.  ManachuttiU.  07  U. 
«    2i»   (34:  OPO];    P.>Uerton   v,   Eenluelcg,  97 


GibbtM,  142  U.  S.  386  [35:  10521;  Ijtwton  v. 
StttU.  152  U.  3.   133  [36;  .Tft-i];  EagU  IrtM.  Co. 

T.  Ohio.  153  U.  8.  448  [38:  779].  And  so  Im- 
portant is  Ihls  power,  and  so  necessary  lo  tlie 
public  sartty  aod  heallb.  thai  It  cannot  lie  bar- 


■Isient  with  a  due  regard  for  tbe  public  health 
or  public  morals  may  be  abrosaled  in  the  In- 
terests of  a  more  enlightened  public  opinion. 
BUme  v.  Miuiuippi,  101  U.  8.  814  [25:  1079]; 
PhaUn  T,  Tin/iaia.  49  U.  8.  8  How.  163,  168 
[13:  1030.  1032]. 

In  obedience  to  the  same  principle  it  bas  al- 
WBJB  been  held  tbat  Ihe  legialatiiie  may  repeal 
laws  authorizing  municipal  aubscriptions  to 
rallffays.  Iboogb  such  laws  were  in  exislence 
■t  the  time  tbe  railway  was  chartered,  and  may 
be  supposed  to  have  Influenced  Ibe  promoters 
mod  stockholders  of  the  road  in  undertaking 
Its  coDBtniction.  And  even  if  there  bas  been 
•  public  vole  in  favor  of  sucb  subscription, 
•ucb  vote  does  not  itself  form  a  contract  with 
the  railway  company  proteclcd  bylheCons'i- 
tuIlOD.  the  court  holding  that  until  the  aub- 
161  U.  S.  C.  &.  Book  40, 


Bcriplion  is  actually  made  tbe  contract  Is  unex- 
ecuted. AipimeaU  v.  Davieti  County  Comrt. 
63  U,  8.  23  How.  364  [16:  206];  WadmcortA  r. 
Euu  Olaire  County  Superi,  103  U.  S.  584  [86; 
3331;  Norton  v.  RrowmilU  Taxing  Ditl.  139 
D.  8.  479  [33:  774];  Goneord  v,  PorUmmilA 
Sav.  BankM  V.  3.  635  [33;  e26J;  FaUanerf. 
Buffalo  *  J.  B.  Vb.  60  N.  Y.  481;  Covington  ± 
/..  fi.,flj  T.  Etnlon  Cminly  Court,  12  B.  Mon. 
144;   Wiltont.  Polk  County.  113  Mo.  136. 

*Tbe  contract  protected  by  this  clause  [667 
must  also  be  founded  upon  s  good  consideration. 
If  it  be  a  mere  nude  pact,  a  bare  promise  to 
allow  a  certain  thing  to  be  done,  it  irill  be  con- 
strued as  a  revocable  license.  Thus,  in  Chritt 
Church  V,  Philadelphia  County.  65  TJ-  8.  24 
How.  300  [16: 802],  the  legislature  of  Pennsyl- 
vania ennrled  tbat  tbe  property  ot  Chrtst 
Cbnrch  Iluspital,  so  long  as  tbe  same  should 
continue  to  bclone  to  the  same  hospital,  should 
lie  and  remain  tree  from  taxation.  In  1851 
Ihey  enacted  that  all  property  then  exempted 
from  taxalion,  olber  ibau  tbat  which  woa  in 
Ihe  actual  use  and  occupation  of  such  asaoci*- 
tton.  Ebould  thereafter  be  subject  to  taxation. 
It  was  betd  that  the  original  concession  of  tba 
le;,-iBlature  exempting  tbe  property  from  taxa- 
tion was  spontaneous,  and  no  service  or  duty 
or  other  remunerative  consideration  was  im- 
posed upon  Ibe  corporation,  and  hence  that  It 
was  In  Ibe  nature  of  a  privilege  or  license, 
wbtch  might  be  revoked  at  tbe  pleasure  of  the 
•oiereigD. 

In  St.  CSair  0)«n(j  Tump.  Co.  v.  PUnoii, 
96  U.  S,  63  [24:  651],  the  original  charter  ot 
the  company  gHvc  it  the  right,  in  consideration 
of  building  a  turnpike,  lo  ereci  toll-gales  and 
e.tacl  toll  for  Iwcntr-Sve  jears  from  the  date 
of  Ibe  charter.  In  1861.  when  the  term  of  tlie 
charter  had  more  than  half  expired,  the  state 
gave  tbe  company  a  new  and  additional  privi- 
lege ot  using  a  certain  bridge  aod  dyke  and  ot 
eri'clinR  a  tollgate  Iherecn.  The  only  consld- 
eralinn  required  nas  that  Ihe  com|iany  should 
keep  them  in  repair.  No  lerm  was  expressed 
tor  Ibe  enjoym^t  of  the  privilegea,  aod  no 
conditions  were  imposed  for  resuming  or  re- 
voking It  on  the  part  of  the  state,  Il  was  held 
tbat  il  could  not  be  presumed  to  have  l>een  in- 
tended as  a  perpetual  grant,  since  tbe  compony 
itself  bad  tiul  a  limited  period  ot  eilBleDct,  and 
that  a  law  resuming  poeseasion  of  tbe  bridge 
and  dyke  by  subjecting  them  tc  the  control 
and  management  of  the  city  of  East  St.  Louis 
was  not  a  Taw  Impairing  tbe  obligation  ol  tho 

In  PhilaMphia  A  O.  F.  Pan.  R.  Oo.'l  Apptal, 
103  Pa  123.  it  was  also  held  tbat  a  supplement 
to  a  charier  nblcb  merely  conferred  upon  tbo 
corporation  a  new  right  (as  an  exclusive  right 
'o  use  and  occupy  certain  slreetB).  or  enlarged  an 
'old  one,  without  imposing  any  addition- [668 
al  burden  upon  It,  was  a  mere  license  otpromisa 
by  the  stale,  and  might  be  revoked  at  pleasure. 
"  It  is  without  consideration  to  support  it  aod 
cannot  bind  a  subsequent  legislature." 

We  have  epitomized  these  cases,  not  becaose 
they  have  any  decisive  bearing  upon  the  ques- 
tion at  issue,  butfortbepurposeof  showing  the 
general  trend  of  opinion  in  Ibis  court  upon  tba 
subject  ot  corporalc  charters  sod  vested  righli. 

3.  Conceding  tbat  there  are  no  autboritiet 
direcll;  in  point  (and  the  diligence  of  counsel 
iS  /  ~  I    84S 
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bu  railed  to  cite  us  to  aoj),  let  ui  lee  bow  far 
■.hese  priociples  ara  applicable  to  Che  caae  un- 
der consideration. 

Tbe  Qrest  Norlbern  Railnar  waa  orlgioall; 
cbartered  Id  1856,  under  tbe  oame  of  Ibe  Miu- 
neapollB  &  SL  Cloud  Railway  Company,  wUh 
autiiorily  to  build  a  road  from  MinDespolig, 
in  H  DOTtherly  direclioD,  to  St.  Cloud  oa  tbe 
Mississippi  nvei,  n  diataoce  of  about  TR  miles, 
with  BD  addttlooal  Hue  to  a  point  at  or  near 
tbe  mouth  ol  tbe  St.  Louis  river  (now  Duluth) 
on  Lake  Superior,  altout  180  miles,  and  wilb  a 
right  10  connect  its  road  by  bmncbes  witb  the 
road  of  any  railroad  company  In  the  territory, 
to  become  tbe  part  onner  or  leesee  of  any  such 
rsllroHd.  and  to  connect  lis  road  with  ibe  road 
of  Bucb  compnny,  and  also  to  coaDect  with  any 
railroad  running  in  tbe  same  direction.  Tbta 
power  evidently  refers  lo  traffic  connections 
at  the  termini  of  tbe  road  nith  other  roadi 
running  in  tbe  aame  direction,  in  such  manner 
as  to  make  a  continuous  line,  of  which  tbe  road 
InqueslioQ  was  lo  become  a  part.  At  this 
time  railway  coDStnictioii  west  of  the  Miaais- 
sippi  river  was  in  Its  infancy;  no  road  existed 
wllbiD  300  miles  of  St.  Paul;  tbe  stale  was 
lar^ly  anilderoess,  and  the  object  of  the  char- 
ter was  evideolly  to  connect  two  dries  upon 
the  Missipsippi  river,  one  of  which  was  situated 
Borne  distance  above  tbe  bead  nf  navigation, 
end  also  to  connect  (he  Mhulssippi  with  a  port 
upon  Lake  Superior,  with  the  possibility  that 
other  roads  might  be  constructed  furlher  up 
Ibe  river,  or  In  an  easterly  or  westerly  direction 
Into  the  interior.  The  road  was  a  local  one, 
and  tvhile  power  was  given  to  make  tral^c 
669]connectlons  witb  other  roadB.none*such 
was  given  to  conBolldate  with  them— much  less 
with  roads  having  a  parallel  line.  Nor  is  the 
act  claimed  as  authorizing  tbe  proposed  coo- 
To  save  any  possible  doubt  aa  to  the  scope 
ot  the  cliartcr,  tbe  act  was  declared  by  §  17  "to 
be  a  public  net,  and  may  be  amended  by 


nibs^uent  legislative  assembly,  in  sny 
not  destroying  or  Impairing  the  vested"^  1 
said  corporation. 
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Nothing  appears  to  have  been  done  under 
this  cbarler  prior  lo  1866,  when  it  was  amended 
by  re-enacting  its  1st  section,  thereby  legalizing 
and  confirming  Ibe  original  organization  of  the 
road,  and  amending  g  13  so  far  as  to  authorize 
tbe  corporation  "to  connect  with  or  adopt  as 
■s  Its  own  .  .  .  any  other  railroad  run- 
oiog  In  the  same  general  direction  with  cither 
of  Its  main  lines  or  any  branch  roads,  which 
said  corporation  is  authorized  to  conatruct." 
Another  ■ectiDn(8)  was  added,  authorizing  the 
company  "to  consolidate  tbe  whole  or  any  por- 
tion nf  Ita  capital  slock  with  the  capital  stock 
or  any  portion  thereof  of  tbe  road  or  branch 
road  of  any  other  railroad  corporation  or  com- 
pany having  tbe  same  general  direction  or  lo- 
cation, or  to  become  merged  therein  by  way  of 
lubBtituiion."  etc.  And  further,  by  %9,  "to 
consolidate  any  portion  of  Ita  road  and  prop 
erty.  and,  each  branch  tielog  or;;aniz«i  as 
aforesaid,  may  consolidate  any  portion  of  its 
branch  road  or  property  willi  the  franchise  of 
any  other  railroad  company  or  an;r  portion 
thereof,"  as  might  be  agreed.  And  still  further 
(S  12),  "to  consolidate  tbe  whole  or  any  portion 
of  iis  main  line  or  branch  railroads,  and  all  tbe 


properly,  rights,  powers,  franchises,  iiranta, 
and  eSecLs  pertaining  to  such  roads,  witb  iba 
riebls,  powers,  franchises,  prKnls,  nnti  effocta 
of  any  other  railroad  company,  either  within 
or  without  the  state,"  etc..  aa  might  Ite  asreed. 
It  will  be  observed  that  the  words  in  origioal 
§  12,  as  amended,  and  In  ^  8.  limiting  lbs 
power  lo  connect  with  or  consolidate  with 
otber  roads,  totlio^e  having  "the  same  general 
direction  or  location,"  are  omitted  io  ^  9 
and  12. 

Under  these  very  brond  and  practicnlly  un- 
limited powers,  the  compnny  which  in'lBSK, 
took  the  name  of  the  G  rent 'Northern,  pro  [OTQ 
ceeded.by  a  series  of  consolidations,  purchases. 
and  leases,  lo  extend  its  line  In  the  Pacific 
ocean,  and  absorb  to  itself  and  0|>erate  as  a 
combined  system  an  asgregale  lengili  of  4.S00 
miles.  Il  is  now  proposed,  by  au  armujfement 
witb  tbe  bondholders  and  conleniidatcd  pur- 
chasers of  the  Northern  Pacific  Knil  way  Com- 
pany, that  the  Great  Northern  l(ailw;iy,  tlie 
defendant,  shall  guarantee,  for  the  benefit  of 
the  holders  of  Ihe  bonds  to  be  lisucil  by  the 
reorganized  company,  tbe  payment  of  ibe  prin- 
cipal and  intijresl  upon  sucti  Ixinds.  and  as  a 
consideraiion  for  such  gUKranty,  and  ns  a  com- 
pensation for  tbe  risk  to  the  stockboldi-rs.  Ihe 
reorganized  company  sball  transfer  lo  the 
shareholders  of  the  defendant  compnny.  or  to 
a  trustee  for  their  use.  one  half  of  Ihe  capilal 
stock  of  the  reorgnnized  compuriy.  By  a  fur- 
ther provision,  the  Nortbern  Pucilic  is  to  join 
witb  tbe  defendant  in  providing  fnrilities  for 
Ibe  interchange  of  cars  and  Irallic  belweea 
their  respective  lines,  and  ahull  inrcrchange 
traffic  with  the  defendant,  and  opornletli' trains 
to  that  end  upon  reasonable,  fair,  and  hiwful 
terms  under  Joint  tariffs  or  olbcrwise,  Ibe  de- 
fendant having  Ibe  rt;;ht  lo  bill  its  Iriinic,  pas- 
aeogers,  and  freight  from  points  on  iu  own 
line  lo  points  on  Ibe  Northern  Pacific  not 
reached  by  the  Great  Northern,  wilb  the  fur- 
ther right  to  make  use  of  the  terminal  raiililtca 
of  Ihe  Northrrn  Pacific  at  points  where  such 
facilities  would  be  found  lo  be  convenient  and 
economics),  jointly  wllli  that  company. 

As  the  Norlbern  Pacific  rond  al-ji  conlrola, 
by  Its  own  construclion  ami  by  thcpnrchaseof 
stock,  other  roads  extending  from  Ihe  Missis- 
sippi riverlo  ihe  Pacific  ocean,  and  opetal'-aas 
a  single  sy  SI  em  an  aegregaie  mileage  of  4.900 
miles,  most  of  whicli  is  parallel  to  the  Great 
Northern  system,  the  eSeci  of  Ibis  amnse- 
ment  would  be  to  pnclically  consolidate  ibe 
Iwo  systems,  to  opernte  B.OOO  milc's  of  railway 
under  a  single  management,  and  to  destroy 
any  possible advantagis the  public  might  have 
through  a  competition  between  Ibe  two  lines. 

It  is  true  that  upon  its  face  the  nt^reenient 
contemplaies  principally  an  inti'ii  bange  of 
traffic  l«lween  the  lines  under  jiiint  tariffs  (by 
which  is  probably  meant  similar  rates  to  be 
agreed  upon  between  ihe  parties)  in  order  that 
the  defendant  "may  enjoy  the  right  to  [«7  I 
ticket  Its  passcngeri  and  consign  its  freight  to 
points  upon  ibelioe  of  the  Norlbern  Paciflc, 
not  reached  by  the  Great  Norihero,  and  to  tbu 
end  is  atco  to  have  the  righi  lo  make  use  of  tbe 
terminal  faclliiieaof  tbe  Northern  Pacific  al 
eiich  pointson  the  line  as  should  be  convenient 
to  the  defendani.  If  tbe  sole  object  of  Ibto 
agreement  were  to  facilitate  an  interchange  of 
,,  UID.8. 
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traffic,  so  (hat  rncb  rotid  miRbt  enjny  the  beo- 
cQt  of  billing  its  pfl>iuiigfr$  SDd  frelgbt  to 
poiDla  OD  Ibe  other  road  out  rencbed  bj  it.  it 
would  be  difficult  to  foresee  anj  objection  lo 
tl.  But  Ibp  fact  tbat  one  half  of  the  capital 
ticick  of  the  reorganized  compaDj  is  to  be 
luroed  OTCT  in  tbe  ahareboldera  of  tbe  Qteat 
Nortberu.  wbicb  is.  in  turn,  lo  Kuarantee  tbe 
payment  of  the  reorgnnize>i  bonds,  iaevidence 
of  the  most  cogent  cbntacter  to  ahow  tbat 
DOtbing  1es3  tbaa  a  purchaae  of  a  coairolling 
iDlerest,  aod  praciically  the  absolute  control  of 
the  Nortbetn  PaciBc.  Is  conlemplaled  by  the 
■rraucemeut.  With  half  of  its  capiial  slocb 
alieadr  in  ita  bands,  tbe  purcbaw  of  enough 
10  malte  a  majority  would  follon  alnioat  as  a 
matter  of  course,  and  the  innBlersblp  of  tbe 
Norihern  Pacific  would  be  assured. 

That  the  transfer  of  stock  la  to  be  made,  not 
directlj  to  the  comimny,  but  lo  the  Buare- 
hoJdera,  is  im  male  rial,  noce  it  inaj  lie  assumed 
that  tbey  would  cast  tbeir  votes  in  Ibeinlereata 
of  the  company.  Either  tbe  slock  so  trans- 
ferred becomes  virtually  the  properly  of  the 
Great  Horlhera,  or  there  is  no  consideralioa 
for  Its  gaaranly  of  Ibe  principal  ahii  Itilereat  of 
tbe  cotisolidatra  bonds.  But  as.  br  Ihe  agree- 
meat,  tbe  guaranty  by  tbe  defciidnnt  of  tbe 
Northern  Vaciflc  bonds  is  assumed  lo  be  In 
consideration  of  a  transfer  to  ils  slockbolder<i 
of  one  half  the  capital  stock  of  the  reorganized 
company,  it  would  inevitably  follow  that  this 
tlock  would  be  held  for  tbe  benefit  of  Ibe  com- 
pany. There  is,  however,  in  addition  to  thai, 
an  alternaiive  prnvisioo  tbat  the  transfer  may 
be  made  to  a  trustee  for  tbe  use  of  tbe  stock 
holders,  who  would  of  course  act  as  their 
agent  and  represent  them  as  a  body,  and  Id  fact 
^lu^d  as  the  company  under  another  name. 
Doubtless  these  stockholders  could  lawfully 
acquire  by  individual  purchases  a  majorilv  or 
even  tbe  whole  of  tbe  stock  of  tbe  reorganized 
672J  •company,  and  Ibiia  possibly  obtain  its 
ultimate  control;  but  the  companies  would  Hti  11 
rcmaio  separate  corporatioua  with  no  inlercsls, 
as  such.  Id  comtnon.  This,  thi'ugh  possible, 
would  not  be  a1ion«lher  feasible,  and  would 
require  coosidernble  lime  tor  ita  accomplish- 
ment. In  a  few  years  tbe  two  companies  mitibt. 
by  sales  of  Ibe  stock  so  acquired,  become  com- 
pletely dissevered,  and  the  interests  of  tbe 
Biockliotders  of    each   compaoy  thus  become 
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dividual  stockbolders 
over  to  a  trustee  for  tbe  entire  body  of  atotzb 
holders  of  the  Great  Nortliern  one  half  of  its 
itock.  with  the  almost  certainty  of  the  latter 
securing  tbe  complete  cotitrol.  and  probahly 
tbe  ultimate  amajgamalion.  of  the  two  com- 
panies. If  such  amal^nmnlino  were  thus  ef 
lected.it  would  in  alt  probability  be  final.  We 
ibink  the  proposed  arrangement  ia  a  plain  vio- 
lation of  tiie  acts  of  the  stale  legisiature  passed 
in  18'i4  and  1831,  prohibiting  railroad  corpora- 
tions From  cull  sol  Id  atlog  witb,  leiising,  or  pur- 
chasing, or  in  any  other -way  Itecoming  tbe 
owner  of  or  controlling,  any  other  raiiroad 
corporation,  or  the  stock,  franchises,  or  rights 
of  property  thereof,  baring  a  parallel  or  com 
peting  line. 

Under  tb«  broad  powers  conferred  by  the 
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amended  act  of  I86S,  tt  Is  probable  that  Ibii 
arrangement  might  be  lawfully  made;  and  the 
question  is  whether  an  unciefculcd  power  to 
make  such  arrangement  ia  a  "veated  righl" 
within  tbe  meaning  of  §  IT  of  the  original  act 
It  is  possible  that,  if  this  arrangement  had 
beeu  actually  made  and  carried  into  effect,  be* 
fore  the  acts  forbidding  tbe  consoildation  of 
parallel  or  competlog  bnes  bad  been  passed, 
the  rlgbl£  of  the  parties  thereto  would  bare 
become  vested,  and  could  not  become  impaired 
by  any  subsequent  act  of  the  legislature.  But 
the  real  qneslion  before  us  is  whether  a  bar* 
unexecuted  power  to  consolidate  wilh  other 
corporaljoos,  a  power  which,  if  it  exists  as 
claimed  by  tbe  defendant,  would  auibnrJEe  it 
lo  absorb  by  aucceaslve  and  gradual  accretion! 
the  entire  railway  system  of  the  country,  is  not, 
so  long  as  It  remains  unexecuted,  within  tbe 
control  of  and  subject  lo  revocation  by  tbe 
'legislature,  et  least  so  far  aa  it  applies  [073 
to  parallel  or  competing  lines. 

A  vested  right  is  denned  by  Fearne,  In  bU 
work  upon  Contingent  Remainders,  aa  "an 
immediate  fined  right  of  present  or  future  en- 
Joyment;"  and  by  Chancellor  Kent  as  an  "im- 
mediate right  of  present  enjoyment, or  a  preaeat 
tiled  right  of  future  enjoyment,"  4  Kent, 
Com.  W2.  It  is  said,  by  Mr.  Jvittee  Coolej 
that  "rights  are  vested,  in  contradistinction  to 
being  expectant  or  contingent.  They  are  vested 
when  tbe  right  to  enjoyment,  present  or  pro- 
spective, has  become  the  property  of  some  par- 
ticular person  or  persons  aa  a  present  interest. 
They  are  expectant  when  they  depend  upon 
tbe  continued  existence  of  the  present  condi- 
tion of  things  undl  tbe  happening  of  aotlie 
future  event.  Tbey  are  contingent  when 
they  are  only  to  come  into  existence  on  kn 
event  or  condition  which  may  not  happen  or 
be  performed  until  some  other  event  ma;  pre- 
vent their  vesllne."    Cooley.  Const.  L.  382. 

As  applied  to  railroad  corporations,  it  maj 
reasonably  be  contended  that  tbe  term  exteude 
lo  ell  rights  of  property  acquired  by  executed 
contracts,  as  well  as  to  all  such  rights  aa  are 
necessary  to  tbe  full  and  complete  tnjovment 
of  the  original  grant,  or  of  property  legally  ac- 
quired subsequent  to  such  grant.  If,  tor  ei- 
ample,  the  legislature  should  authorize  tbe 
coniitruction  of  a  certain  railroad,  and  by  % 
sutiaequent  act  should  take  away  the  power  to 
raise  funds  for  the  construction  of  the  road  In 
tite  uBual  manner  by  a  mortgage,  or  tbe  pove' 
to  purchase  rolling  slock  or  equipments,  aucb 
acts  might  pprhaps  be  treated  as  so  far  destruc- 
tive Of  (he  original  grant  as  to  render  it  value- 
less, although  there  might  In  neilhercase  be 
an  express  repeal  of  any  of  Its  provtslon*. 
Sal/i  V,  jVeu  OrUani,  2  Woods,  188. 

But  where  tbe  charter  authorizes  the  com- 
pany in  sweeping  terms  to  do  certain  things 
whfch  are  necessary  to  the  main  object  of  the 
grant,  and  not  direcllv  and  immediately  within 
the  coniemplation  of  the  parlies  thereto,  tbe 
powerSDconferred.solongssftisunexeculed.i* 


applicable  to  tbe  case  under  con  si  deration,  we 
Ihlub  it  was  competent  for  the  legialatnie 
10  declare  that  tbe  power  it  had  conferred  upon 
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IhB  Hinneapolii  A  8l.  Cloud  RaUwar  Com- 
pany to  couBolldale  lis  [nlerest  with  toow  of 

other  similar  corporBtions  should  not  bei~  — 
cised,  BO  tnr  m  DpplicBble  to  pamllel  and  • 
petiDg  lines,  inaKniuch  ai  It  in  for  the  Interest 
of  the  public  that  tbere  thouid  l)e  compelitioD 
belwecu  pnrnllel  roads.  Tbe  legislature  ha* 
the  right  to  aaaume  ia  this  coniieclioD  Ibat 
neither  rood  irnuld  reduce  its  tariff  to  adeatruc- 
tire  or  iiDprofltable  figure,  or  1o  a  poiot  where 
either  load  would  bt^come  valueless  tolls  stock- 
boldtrs,  Hod  tliat  Ibe  object  if  ttie  act  Id  ques- 
tfoD  is  to  prevent  sucb  a  comliiualioti  between 
the  two  as  would  conatitulc  a  monopolj. 

When  the  act  ot  1H65  was  passed  it  was 
doub11i'«<:  cnntcmplated  Ibal  ibe  Alinneapolis  A 
Si.  Cloud  RuilweT  Compaov  would  desire  to 
extend  its  rond  (although  it  is  hardly  possible 
to  suppose  iLat  an  eitension  to  the  Pacific 
coast  WBSthoughlof  at  thaltime),  aod  to  build, 
purchase,  or  lease  branch  roads,  which  would 
serve  RE  fet'ders  lo  its  main  liue,  and  open  up 
railway  communlcniion  wilh  territory  rnlur- 
idly  Inbutary  lo  St.  Paul  and  other  towna  on 
the  Mi--?i9»^ippi  river.  Such  anticipallons  were 
perfectly  lejnliniate.  and  these  broud  powers 
were  uii'loubledly  intended  as  an  eocourage- 
menl  to  the  construction  of  railways,  to  the 
devcloptiH'Dt  of  Ihe  vast,  uonccupled,  but  Fer- 
tile, tcrrilory  slrelriiiog  in  both  directions  from 
tbe  oiir^e  o[lheMi>'iiis>iippirivcr,BDda1so  toa 
connection  witli  Ibe  fertile  wiieHtgrowtog sec- 
tion of  MEinitiiba.  by  a  hraacli  road  to  the  Can- 
adian line.  Und  it  occurred  to  the  legislature 
at  that  tinie  that  these  almost  unlimitud  powers 
would  be  used  to  obtain  the  control  of  parslk-l 
and  comiietin^  lioes,  and  to  stiHe  tegitiniate 
competition,  doubtless  a  proviso  would  have 
been  in^Tled  to  meet  this  pnttvibilitj.  That 
tbe  chiirter  ot  I86S  might  be  made  availiible  lo 
accoinpli»b  this  purpose  became  apparent  ao 
soon  ilint,  wiibin  nme  jeara  thereafter,  and 
Iwtore  Ibe  constmctloD  of  the  road  had  beeo 
fnirlv  cnUred  upon,  the  legislature  declared,  in 
675]  its  ;ict  *ot  .Mnicli  0. 1 874,  lliat  no  railroad 
corporation  should  coii9olitlate  with,  lease,  pur- 
chase, or  control  any  parallel  or  compeliug 
line:  and  lo  indicat«  still  more  clearly  that  its 
object  was  only  to  preveut  the  abuse  of  these 
powers  by  the  creation  of  a  monopoly,  it 
passed  another  act.  in  1881.  repeating  iliis  pro- 
liibilioD,  and  further  declaring  iliat  any  rail- 
road cnrporntiou.  whether  orgmiized  under 
general  law  or  special  charter,  nji>;ht  consoli- 
date wilh,  lease,  purchase,  or  In  any  way  iie- 
come  tbe  owner  of,  or  control,  or  hold  the 
slock  of  any  olber  railroad  corporation,  when 
the  respective  roads  could  be  lawfully  con- 
nected and  operated  logetlier,  so  as  to  consti- 
tute one  conliauous  loaiD  line,  with  or  without 

We  do  not  deem  It  necessary  to  express  an 
opinion  in  Ibis  case  whether  the  legislature 
could  wholly  revoke  tbe  power  it  had  given  to 
this  company  to  extend  its  system  by  the  con- 
struction or  purcba-ie  of  brniich  lines  or  feed- 
ers, since  Ihe  possibility  of  an  eitension  of  the 
road,  even  lo  the  Paeibc  coast,  may  have  bad 
an  iofluence  upon  persons  contemplating  tbe 
purchase  of  Its  slock  or  securities,  so  that  a 
rigbl  to  do  this  might  be  said  to  have  become 
vested.  But  we  think  it  was  competent  for 
tbe  legislature,  out  of  due  re^rd  for  the  pub- 
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lie  welfare,  lo  declare  tlut  hi  charter  abould 
not  be  used  for  the  purpose  of  atlfliog  comps- 
tilion  and  building  up  monopolies.  In  abort, 
wecannolrecogD&ea  vested  right  to  do  a  man- 
ifest wrong. 

tior  do  we  uudeitake  lo  say  that  the  legisla- 
ture may  not,  in  tbe  exercise  of  a  wtse  fore- 
sight, and  tor  tbe  purpose  of  attracting  capital 
to  enterprises  of  doubtful  profit^  autboriie  the 
granting  of  monopolies  for  a  limited  lime,  ir- 
revocable by  a  subsequent  legiUature.  To  do 
ao  would  practically  ignore  or  overrule  a  seriea 
of  cases  to  which  we  have  alread;^  adverted, 
wherein  corporatioos  have  been  induced  to 
furnish  municipalities  with  bridges,  eas,  water, 
and  other  requiremeats of  modern  avilizallon, 
by  the  promise  of  exclusive  privileges  tor  « 
term  of  years.  Perhaps,  too,  it  might  not  be 
bet'ond  the  competency  of  the  le;:islature  to 
authorize  a  railroad,  by  a  clear  and  explicit 
acl,  to  coDSolidate  with  a  parallel  orcompetloc 
Uge,  since  cases  may  belmsKioed*where[6TS 
itmighl  be  for  the  public  welfare  to  permit  sucb 
roiisoliaatioD.  But  ILeact  of  1865,  upon  which 
ibe  dcFeodaiit  relies,  contains  do  such  provi- 
sion. Tbere  la  only  a  general  authority  lo  con- 
solidate, which  we  think  the  legislature  may, 
by  another  act,  declare  shall  not  apply  to  casi^ 
manifestly  not  within  its  original  intent.  Wo 
think  the  general  doctrioe  requiring  grants  U> 
corporations  to  be  eonsirued  tavorabTy  to  Ibe 
public,  where  there  is  a  t^asonable  doubt  as  le 
the  extent  of  the  privilege  conferred,  ma^  prop- 
erly be  invoked  to  declare  that  such  piivileget 
shall  not  heu^ed  tothe  detriment  of  the  public. 

Whether  tbe  cuosol  idation  of  compel  iug  lines 
will  necessarily  result  in  an  iocreoM:  of  rales, 
or  whether  such  consolidution  has  generally 
resulted  in  a  detriment  lo  Ihe  public,  is  beside 
the  question.  Whether  it  has  that  effect  or 
not.  11  certainly  puts  it  in  ihe  power  of  the 
consolidated  corporation  to  give  it  that  effect, — 
in  short,  puts  Ihe  public  at  the  mercy  ot  the 
corporation.  There  is  and  has  been,  for  the 
past  three  liuodrcd  years,  both  in  England  and 
in  this  country,  a  popular  prejudice  against 
monopolies  in  general,  which  has  found  ez- 
picssion  in  innumerable  acts  of  legislation. 
We  cannot  ssy  that  such  prejudice  is  not  well 
founded.  It  is  a  matter  upon  which  the  legia 
lature  is  entitled  to  pass  judgment.  At  least 
there  ia  sufficient  doubt  of  the  propriety  of 
such  monopolies  to  authorize  Ihe  legislature, 
which  may  be  presumed  lorepresrnt  the  views 
of  the  public,  to  say  that  it  will  not  tolerate 
them  unless  tbe  power  to  establish  them  be 
conferred  by  clear  and  explicit  language. 
While,  in  particular  cases,  two  railways  by  con- 
solidating their  interests  under  a  single  maa- 
agement,  may  have  been  able  lo  so  far  reduce 
tbe  expenses  of  administration  as  lo  give  their 
customers  tbe  benefit  of  a  lower  tariff,  the 
logical  effect  of  all  monnpolies  is  ao  increase  of 
price  of  the  thing  produced,  whether  it  be  mer- 
chandise or  transportation.  Owing  to  the 
greater  speed  and  cheapness  of  the  aervice  per- 
formed by  them,  railways  become  necessari- 
ly monopolies  of  all  trsloc  along  Ibelr  lines; 
but  the  general  sentiment  ot  the  public  declaret 
that  such  monopolies  must  be  limited  to  Ibe 
necessiCiesof  the case,and  rebels 'against  [677 
tbe  attempt  of  one  road  to  control  all  traffic  be- 
tween lermintl  pointi,  alto  conpecWd  by  • 
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mmpellnK  line.  There  are,  moreover,  tboug 
(o  lie  olber  dangera  to  ibe  moral  aeose  of  i 
community  jDcident  to  eucb  (treal  aggregalic 
of  nealib,  nbicb,  Iboucb  iDdlrect.  are  ev 
more  iDsidious  Id  tbeir  InflueDce,  and  such 
bare  awakened  feelings  of  bostUity  wbicb  ba 
not  failed  to  find  ejprtsgioo  In  legislative  ac 

Tbe  consolidatioD  of  tbe«e  two  great  cori 
ntloDH  n^lll  uuBToidublj  result  [□  giving  to  t 
defendaDl  a  monnpoW  of  nil  traffic  <D  I 
Dortbern  balf  of  tbe  atate  of  Minnesota,  aa  w 
as  of  all  transcontioenlal  tratflc  Dortb  of  t 
Hoe  of  Ibe  llDion  Pucific,  against  which  pv 
lie  legulatioos  will  be  but  a  feeble  prolfctk 
Tbe  acta  of  tbe  Minnesota  legislature  of  IS 
and  1881  undoubtedly  reQected  Ibe  genei 
seoliment  of  tbe  public,  thai  tbeir  beat  tecurl 
la  in  competition. 

In  concluaion.  we  hold  that  where,  by 
railway  charter,  a  general  power  la  given 
coDSolldate  with,  purcliase,  lease,  or  acqui 
the  sUicb  of  other  roads,  which  has  remain 
unexecuted,  il  it  within  the  competency  of  t 
legislature  lo  declare,  by  sul^queot  acts,  tli 
this  power  eiiall  not  extend  to  tbe  purchai 
lease,  or  consolidation  with  parallel  or  comp 
log  lines. 

The  dtcrtf  of  the  eourt  Mow  mutt  thtr^i 
b»  retertetl,  and  Ibe  case  remanded  for  furtb 
proceedings  in  conformity  with  this  opinion. 


(See  &  C.  Reporter'!  cd.  VTt-VA.) 

Coniolidntioa  of  raitroadi  —  eonitruetion 
dianer  ^  branch  road'  —  eompettng  linn 
eotitenipornneout  eomtruclion  -~  atoppel- 
poiefr  lo  kU— judicial  mle  —  impaii-iag  iiblig 
tion    of    contract— potie«    poaer — iniertta 


L  The  Important  poir«r  to  purcbaMi  or  oonso 
date  a  raUrood  with  another  line  cannot  ba  I 
ferreil  from  aucb  IndeBulte  lanHUHRe  as  " 
unite  or  connect  with  iuob  n>nil." 

I:  Tlie  dout>ta  with  regurd  to  the  autborl 
rranled  id  a  corporate  cbBiter  are  tu  lie  resolvi 
us  I  list  tbe  corporation. 

Il    a  rlicht  of  a  railroad  oompanf  to  "purcbaae  ai 

■tven  by  Kr.  act  Jan.  IT.  18U,  tS.  togoiher  wl 
the  rlabt  lo  extend  an;  "branch  road"  under  tl 
provlBlups  of  ll3or  the  act.  wblcfa  refers  on); 
bnLnch  roads.  Che  oost  of  which  abould  1 
chargvd  upon  the  branch  line  □dI)'.  Is  to  hellr 

extended  to  tbe  purcbase  or  paiallel  roada. 
i,    Ralillcatlon  by  the  state  of  the  acquisition  br 
railroad  oompanfof  local  linn  parallel  to  oerta... 


cb  lines  of  tha  quUd  road  does  not  Indloata 
ilent  lo  approve  tbe  purchase  of  parallel  and 
leling  ihrounh  line*,— eat>eclallr  where  a 
I te  limits  Ibe  power  to  coasoUaeteor  lease 
roadi  so  oouaeole)!  as  to  form  a  m 


inetructina  of  the  ohar- 
if  a  railroad  company,  which  rntllled  tbe 
haie  of  a  few  short  local  lines,  Janotsufll- 
10  luBtl  r  y  the  oompanj  In  ot 


I  Ititi 


rallel  and  competlDR  line  betwi 

ilpol  lermlol.  with  a    view  or  i 

JSb  traOo  and  destroylns  competition. 
itallure  of  the  state  to  prevent  ihe  acquial- 
Dtsorae  parallel  lines  by  a  railroad  company 

not  estop  It  trom  lettlnK  up  an  opposition 
nother    purohaae  wblcb  lo  the  viewofllM 

is  detrimental  to  public  Interests. 


ir  of  a  parallel  line 


valid,  tbi 
as  tbe  II 


i  by  tba 


ere  the  leBrlslature  declares  that  a  railway 
not  ^ecome  the  purchaser  of  a  parallel  or 
ictlns  Hoc,  the  purchase  Is  not  the  less  nn- 
i)  liecause  tbe  parlies  oboose  to  let  li  take 

irmotajudlcialaale, 

itlon  of  the  stock,  franchises,  or  pmperty, 
^11  aa  the  purchase  und  lease,  of  [inrallel  and 
•eiloii  lines  of  railroad,  does  not.  by  repcallns 
lexeculed  charter  power  of  a  railroad  oom- 

n  of  any  contract  contained  in  lis  charter, 
satever  Is  contrary  to  public  policy  or  ta- 
il to  tbe  public  Interests  In  subject  to  ibe 
L'  power  of  Ibe  state  and  wllhin  legislative 
'nl.  In  the  eierclsr  of  which  tbe  legislature 
ilcd  withalar^  discretion  beyond  the  reach 
dlclal  Inquiry,  If  It  Iseierclsed  bona  fids  tor 
rotectloD  of  tbe  public 
n  problbitlon  by  a  Mete  at  the  consolidation 
rallel  and  competluftliueaof  railroad  Is  not 
lerfereooe  with  the  power  of  CODgrvas  over 


[No,  783.] 
i  January  U.  IB,  1896.     Dteidtd  MartX 
SO,  1S96. 

:RR0R  to  the  Court  of  Appeals  of  the 
le  of  Kentucky  lo  review  tbe  decree  of 
Durl  alHrming  a  decree  of  the  JeffersoD 
I  Court  in  favor  of  Ihe  CommoDwealth 

jlurky,  plain  lis,  against  the  Louiaviile 
ibville  Rnilroad  Company  enjoining  s 
ed  agreement  for  consolidation  of  that 
d   with    certain    other    railroads.     Af- 

lame  case  below,  81  S.  W.  473. 


.  .  in  equity,  alyled  a  pe-  {079 
origioally  filed  by  the  Commonwealth  of 
:k^  agaioBt  tbe  Louisville  &  Nashville 
id  Company  Ibereiaafler  called  the  L.  ft 
)  tbe  Chesapeake,  Ohio,  &  Southwestern 
id  Company  (hereinafter  culled  tbe 
leake  Co.)  and  several  subordinate  cor- 
>ns  tributary  to  the  latter,  lo  enjoin  the 


Vm^.-At  to  eoiwtruetton  of  (mmtn  W  wrpora- ,  v.    Wanen  Bridge  Fropia.   >:  TIS,  and    Beaty   t, 
tfont,-  corp-jnrUloni  hatnnfl  onlv  pcxwri  grnitijed,  or  I  Eoowler,  T:  818, 

Oiote  neca»ar)i  to  carry  into  tftrt  povers  ffrantRb  A$  to  power  Id  oHer,  oninul.  or  repeal  charteni, 
nelftv  nnlv  fn  eA«  moda  prsacrUwd  bit  the  law  see  notes  to  Dartmouth  (tellese  v.  Woodward, 
•reotlng.— see  notes  to  Charles  BivST  Bridge  Fropta- '  liSti  and  Greenwood  v.Unlon  Freight  a.Co.aVi<ieL 
161  U.  S.  84» 
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L.  A  N.  Co.  fl)  from  acqnfring  the  conlrol  of 

or  opcritlitg  Ihe  parallel  and  comp(.'tinc  linei 
of  railroad  known  as  the  Cliesapeake.  Oblo,  & 
Boutbnealern  mtem;  (2)  from  acquirlDK  or 
operatinf;  llie  Snort  Route  Ballway  Transfer 
Co.,  a  belt  line  in  Louisville,  and  the  Union 
Depot  In  LouLsville,  connected  tbercwitb;  and 
also  (8)  to  enjoin  the  Cbcaapcalce,  Ohio,  & 
Houthweelem  BjBlem  from  Belling  out  hi  or 
permittiag  its  roads  to  be  operaled  bj  Its  com- 
petitor, the  L.  A  N.  Co. 

It  was  Slated  subelstitiallj  Id  the  common- 
wealth's petition,  as  [IB  cauae  of  aclion.  that 
the  L.  &  H.  Co.  owned  and  contioHed  mHny 
railroads  in  Kentucky,  as  respects  wliicli  rail- 
ronda  owned  or  controlled  by  the  olbtr  compa- 
Dies  named  are  parallel  and  competing;  (bat 
defendants  have  made  a  conlraci  and  arrange- 
ment whereby  the  L,  &  N.  Co.  fa  to  boconie 
tbe  owner  and  acquire  a  control  of  the  capital 
stock,  franchiaes,  and  properly  of  the  olUcr 
defenrJaDt  compaalea,  to  tbe  ureal  injury  of  the 
commonwealCb.  and  In  vinlutinn  cif  ^  201  ot 
tbe  stale  Consiitulioo  of  1801,  which  read*  as 
follows: 

"Sec  301.  No  railroad,  telegraph,  tele- 
phone, bridee,  or  coruuion  cnrrler  company 
sball  consohdale  its  capital  stock,  fruncliiws. 
or  property,  or  pool  lis  earnings,  in  whole  or 
Id  pari,  niib  any  otbcr  railroad,  telej^pb, 
telephone,  brid^,  or  common  carrier  company 
owning  a  pnridlel  or  camiK'tin^  line  or  struc- 
turi';  or  acquire  by  purchase,  lease,  or  oilier- 
wise  any  parallel  or  competing  line  orsirtictore 
OT  opcrale  the  »me;  Dor  shall  any  railroad 
compnuy  or  other  oinmon  carrier  combine  or 
make  any  contract  with  the  owners  of  any  ves- 
sel ihat  leave?  or  makes  port  in  this  aiale  or 
with  any  common  carrier  by  which  eombina- 
tloo  or  ronlracl  tbe  earnings  of  tbe  one  dulni: 
the  carrying  are  to  be  shared  by  the  other  not 
doing  llie  carrying." 

Ill  an  nmeniled  peliiioo  it  was  staled  in  sub- 
e80]i[!itice  ihat  the*L.  &  N-  Co.wasendeiiTor- 
(□g  lo  acquire  the  capital  slock,  interest  In  real 
properly,  onit  morl^nge  securlijcs  of  the  oilier 
detcDclani  companies  in  order  to  obtain  con iro I 
and  ullimately  purchase  al  judicial  sale  and 
become  the  owner  of  their  franchises  and 
properly. 

Tlieanswerdenied  tbe allegalioD  in  the  form 
as  made,  but  contained  an  aftlrmnlive  slate- 
menl  Ibat  Ihe  purcbsse  of  the  stock  and  sccuri- 
tles  referred  lohari  alrendvbeen  consummated, 
end  in  ellect  admilieil  Ibal  the  L.  &  N.  Co. 
intended  to  purchase  the  francbiaes  and  prop- 
erties Bl  judicial  sale. 

Tbe  Ii.  &  N.  Co.  was  facorporaled  by  an  act 
of  the  Kentucky  legislature  approved  March 
B,  1300.  the  14tb  seclion  of  which  set  provided 
"Ibat  tbe  president  and  board  of  dirrclon  of 
aald  company  are  hereby  vested  with  all  pow- 
ers and  rigblB  necessary  to  the  construction  of 
a  railroad  from  Ibe  city  of  Louiaville  lo  the 
Tennessee  line  in  the  aireclion  of  Nashville, 
the  route  to  be  by  Ibem  selected  and  deter- 
mi:!Kt,  Dot  exceeding  IJfl  feet  wide,  with  aa 
many  sets  of  track)^  as  tbey  may  deem  neces- 
aary;  and  that  Ihey  may  cauae  to  be  madecon- 
tracts  with  others  for  making  said  railroad  or 

This  net  was  frequently  amended  lo  detaila 
nnnecesaary  to  be  noticed  here,  ooe  of  which, 
830 


adopted  March  7, 1S04,  declared  (g  4)  "thai  li 
shall  be  lawful  for  said  Louisville  &  Nashville 
Railroad  Company  lo  unile  their  road  with  aof 
other  road  oonnecliog  therewith  upon  such 
terms  and  conditions  as  may  be  Hgreed  unon 
between  the  said  Louisville  &  Nasiivllle  Rail- 
road Company  and  such  other  company  aa 
they  may  desire  to  unile  their  said  roail  with." 

On  December  15,  1865,  Ihe  leeislature  ot 
Tennessee  passed  an  act  lo  amead  an  act  eii- 
litled  "Ao  Act  to  Charter  the  Louisville  A 
Nashville  Railroad  Company,  and  tbe  Several 
Acts  Amending  said  Act  P:is9ed  by  the  Legis- 
lalurea  ot  Kentucky  and  Tennessee "  under 
which  It  bad  been  aulliori^ed  to  coasiruct  iti 
rond  in  Tennessee  from  the  KeDliicky  line  to 
Nashville,  Itie  13th  Beclion  ol  which  ac>  pro- 
vided us  follows : 

•■.■^ec.  18.  /ft  t(  ftirther  tnai-'M.  Thai  this 
act  shall  lake  effect  from  and  sfier  its  pH•^a!!C: 
/Vani'iM.NoIhiDiibcrein'conluinclshalllUtil 
be  construed  to  prevent  Ibe  Louisville  &  \n~h. 
Tille  Itailro.'id  Company  from  admilliug  branch 
ronds  lo  connect  with  it  at  any  )>oini  or  poinlf 
to  be  agreed  upon  between  said  compiiuy  and 
tbose  wtm  Lave  or  may  subscribe  stock  for  the 
consirucliun  of  any  branch  road.  The  stuck 
Bllliscribed,  and  the  means croiled  locun^ilruct 
such  Bcparale  branch,  sball  be  faithfully  ap- 
plied to  that  purpose;  sod  suid  coni|'»ny  is 
hereby  vc^^ted  with  Ihe  pouer  atiil  tbe  rii^hi  lo 
issue  lis  bonds  under  the  provisions  of  ihis  act 
to  oblaio  nu'.ins  lo  coiiAiruct  and  equip  any 
branch  road:  ibebuiiila  loexprc-saoo  their  face 
the  pur[>oBe  for  which  they  were  ex(«iiled; 
and  to  secure  their  paymebt  may  execute  a 
deed  of  lru!it.  or  mortgage,  for  paytiiCDl  of 
which  Ihe  rights,  crcdils,  profits,  property. 
and  fraiicliiae.  procur^^l  for  said  branch  bylbe 
use  of  lis  means.  Kliall  alone  be  madu  liable. 
The  credit,  rlf^lits,  or  proflia  ot  Ibe  maiu  stem 
sbull  not  be  uaed  to  create  means  to  ciinslruc;, 
or  lie  made  liable  tor  any  debt  or  linbility  ere 
nted  to  construct,  branch  ronds:  nor  sball  ibe 
rights,  credit,  property,  aod  profits  of  any 
brand)  road  lie  used  to  create  means  to  ci>u 
striict,  or  made  liable  for  any  debt  or  lialiiliiy 
created  to  build  tbe  maiu  stem;  and  wilh  a 
view  to  such  liabilities  and  profits,  said  om 
pany  shall  keep  separate  accounl>i,  i-xbiliiling 
Ihe  stock,  property,  and  debta  of  the  main 
road,  and  each  separate  branch." 

On  January  17,  lti56.  the  legislature  of  Ken- 
tucky passed  an  act,  the  Isl  section  of  which 
re-enacted  the  act  psssed  by  the  legislature  of 
Tennessee  in  1855  "In  tbe  following  aeclioos 
and  words  :"  lllcre  follows  a  literal  copy  ot 
the  Tennessee  act.)  The  2d  section  of  Ihia  act 
vested  the  Louisville  A  Nashville  Compaoy 
with  power  lo  make  agrerments  with  any 
Tennessee  corporation  to  construct  a  railroad 
in  [lart  or  in  whole  of  the  distance  between 
Ixiuisville  and  Memphis,  and  running  In  the 
direction  of  Louisville,  whereby  lo  secure 
mutual  and  reciprocal  rights  lo  tbe  conlracling 
parties,  etc.  The  lid  section  was  as  follows : 
"  That  Ibe  said  company  may,  under  tbe  pro- 
visions of  the  13th  section  of  Ibis  act "  I  refer 
ring  evideiiilylo  Ihe  luth  section  of  tbcTeiincB- 
see  Hcl),  "from  lime  to  lime  extend  any  branch 
road,  "and  maff  prtre^nt  and  /toid  any  [683 
road  coiittructtd  hy  another  eompan]/,  or  may 
agree  on  terms  to  receive  the  can  o(  other 
1«1  C.  S. 
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roflds  on  tb«lr  tM  road,  bnt  aball  cbarge  for 
the  game  llii^  u^ual  freight." 

At  the  same  sesaioD,  and  an  Februnrj  14, 
1856,  the  IcBislalure  of  Kentucky  passed  what 
la  kDOwQ  as  the  aeoeral  rcBervHlioo  act.  Ibe 
laof^agp  iif  which,  ao  far  u  it  ia  tnaterlsl 
here,  ia  as  follows : 

"Sec.  1.  Tliat  all  cLarlcra  and  grants  of  or 
lo  corporalionsl  or  ameDdmeDts  thereof,  and 
■11  oilier  stSilnlea  shall  be  aiibject  to  amend- 
ment or  rei>e!)]  si  the  w!H  of  the  let;isla1ure, 
uuk-ss  a  cimtrarj  luient  be  lljerein  plainly  ex- 
pressed; ProvitUd.  That  whilst  ptivilepoa  and 
franchisea  so  grnotcd  may  be  cbant;ed  or  re- 
pealed, DO  amendmeat  or  appeal  shall  Impair 
oUicr  rights  previously  vested.     .     ,     . 

"Sec.  3.  That  the  provislooE  of  this  act  slisll 
only  apply  lo  charters  and  acts  of  Incorpora- 
lioo  lo  bu  gTHDIed  hercnFler;  and  tbal  Ibia  act 
abalt  inki!  cfleel  from  its  passiige." 

At  tliia  lime  nod  up  lo  September,  1S56,  the 
L.  &  K.  Co.  DWoed  onlT  a  short  piece  of  road— 
31  miles  In  leiiglh—e-i lending  from  IjOiiisvilla 
aoiiibivnidlr  lo  Lebanon  JuttrltoD.  Up  lo 
SepleiiiUr,  IS."'?,  it  owned  only  -15  milesi  to 
BepleiitbcT,  1Sj8,  'iZ  tniirs;  In  13S9.  only  110 
miles;  aud  not  illl  I860  did  li  carry  ita  road  to 
NasbTillr.  \m  laWi-s  Alioul  Ibc  aame  time 
wasci^U'irucied  a  brunch  road  from  a  poltit 
about  7  mills  sc.uih  of  Bowline  Oreeo  to  Ibe 
ei:ite  line,  whicb  Laa  aince  iH'cn  exiendcd  and 
is  now  i>*.\ne<l  iind  opirofed  by  it.  to  Memphid. 
Tenne^MK'.  Siib^cqiieuilv  11  purchased  aod 
now  o"*na  a  rond  Knnwn  na  tbe  Evansvllle, 
IIend<r<.oii,  &,  N:ishville  Ii>iilro:id,  wblch  ex- 
Kmlslinni  E.l.i.'i'li.-lil,  Tenoi'ssp.-.  on  lis  main 
line  li.Mnile=  iniili  of  Nashville,  bv  way  of 
Hopkiaiville,  Kenmeky.  lo  Henderson,  and 
thence  actosa  ihe  Oliio  rirer  lo  ETHiieville,  In 
dfana.  It  iiUn  owns  and  opp rates  vaiioua 
jbraorliM  in  lii.-  -tale  of  Kfnluckv  Ihat  dlverce 
from  the  main  line  ea.«lwar(l)y.  as  well  as  Ibu 
Ecniut'ky  L'eatriil  Railroad,  exientling  from 
Cindnnali  -.(luthward,   and   cer'ain    branches 

OSH]  *0f  Ihe  rondseonsrltutinE  theChesa- 
liedke.  Ohio.  &  Souihwefleni  sysiem.  Ilie  tir.ii 
one  eiU'Dilid  Irom  Padi]e;ib  lo  KiiKnU-lliIown, 
and  waa  siihseqneuily  exti;ndcd  from  Cecilia 
JimciiOD.  6  miles  from  Elizabclhtown,  to  Louis. 
vllle,  wherebv  a  rooliounus  line  was  formed 
from  Louisville  lo  Paducsh,  Independent  ot 
Ibe  L,  it  N.  roiid.  Bui  by  a  subsequenl  lease, 
aniounliiii;  nraclirallv  lo  a  purchase  ot  a  road 
from  Padiirtili  to  Memphis,  the  Chesnpeuke 
Conipaiiv  bcciiiiie.  atout  1881,  Ihe  owner  of  a 
ronnriud,  lonlinuous,  and  indepcndenl  riill- 
TOiid  from  Louisville  bv  way  of  Cv'cilia  Junc- 
tion and  Padiicab  lo  Memphis.  It  also  has  an 
interest  In  and  control  of  aeveralolher  railroads 
bearing  the  nHmeof  and  nominally  held  by  tbe 
companies  that  built  Ihem,  one  of  which  fa 
termed  Ihe  Short  Route  Railway,  extending 
from  Preston  street  in  Louiaville  throuEh  Ihe 
depot  al  Seventh  and  Water  slreels  to  Twelfth 
■treet,  where  it  conaects  with  tbe  main  line. 

DpOD  a  hearing  ot  Ihe  caae  upon  pleadings 
and  proofs,  a  decree  waa  entered  hy  the  Jeffer- 
•00  drcult  court  in  favor  of  the  commoD- 
wealih,  enjolniog  the  proposed  agreement  (or 
consolidation,  which  decree  was  auheeqiienlly 
affirmed  by  the  court  of  appeala  of  Kentucky. 

81  8.  w.  ne. 
lei  V.  s. 


Mean.  Ed.  Baxter,  Jam«B  P.  Helnh 
and  Helm  Brcce.  tor  plaintiS  In  error: 

In  determining  the  meaninfr  oF  the  charlw 
contract  we  must  seek  Ihe  legislative  intent; 
for  that  Intent,  if  sufficiently  expressed.  Is  the 
law,  and  In  delerminini;  this  we  have  a  riebt 
to  consider  the  times  aud  circumstancea  under 
which  this  tegislsllve  grant  was  mnde. 

SmM  V.  Tountend.  148  D.  S,  490  (87:  S33). 

The  power  ia  given  In  unqualified  (erms  to 
"purchaee  and  hold  any  road  conatructed  by 
another  conipanv,"  without  any  attempt  lo  lU- 
flne  or  limit  the  kind  of  road. 

.Vai^irn  v,  Donocnn,  K  Ala.  203. 

As  lo  the  power  of  a  railroad  company  lo 
buy  the  aecuriliea  of  another  company  metelj 
to  be  used  in  Ihe  purchase  of  tbe  railroad  of 
Ibe  second  company,  where  the  purchnsinr 
company  has  tbe  express  power  to  buy  sucE 
railroad,  Ibere  can  be  no  posaible  queallon. 

n.>ffi/  V.  Ibled".  A.  A.  <t  X.  M.  It.  Co.  91 
Mich.  851;  Netc  Orteaia  Oailiuht  Co.  t.  Ij>nU- 
iitna  Light  AH.  P.  it  MJg.  Co.  115  U.  8.  650 
(SB:  516);  Lo'iiirilU  Gat  Co.  v.  CilUcnff  Oa§- 
ti'/ht  Co.  115  U.  8.  6?a  (89:  BTffl;  C/unango 
Ilridae  Do.  v,  Btiignawlou  Bri-'ga  Co.  CT/k 
liinshamton  Itridg^')  70  U.  8.  8  Wall.  51 
(18:*137). 

There  is  absolutely  nothing  in  thia  act  toau- 
thorize  Ibe  roiirl  to  "conslrui-"  il  as  giving  tbe 
power  to  buy  only  nonparallel  or  noncom- 
]K'Titlvc  rond  a, 

l.nke  O'lintff  Comr:  t.  Rotlini,  180  V.  B. 
670  (33:  1063). 

Strict  conclruitioD,  ai  applied  10  statutes, 
does  ool  mean  (bat  worda  shall  be  so  restricted 
as  not  10  have  their  full  nieaiiing,  but  every- 
ibinff  shall  be  excluo'e.i  frfiiii  Ibe  operjlion  of 
stnlutpfl  so  cnnsirueil  which  does  not  clearly 
come  wllbln  Ihe  meaning  of  Ibc  lauRuace  used. 

.'trfn  T,  Bkrtnllt  Water  Co.  141  U.  8.  67 
(Si:  tSA);  Co^naw  Min.  On.  t.  SouA  Garotina. 
144  U.  S.  561*  (36;  543) 

In  support  of  the  simple  reading  of  the  plain 
letter  of  ibis  law.  we  find  that  such  haa  been 
the  aclunl.  practical,  public,  oft-repeated,  and 
neverliefo re  questioned  coDSlrui'tion  of  thia 
net  for  nendy  half  a  century.  Not  only  bai 
this  court  frequently  given  great  weight  lo  Ibe 
contemporaneous  cnnstruclion  ot  atalutes,  bat 
the  same  has  been  done  by  the  court  ot  ap- 
peals of  Kentucky,  the  hiirbest  court  ot  tba 
Btute  in  which  this  slutntc  was  enacted. 


U.  a.  e  Wheal.  418  (5:2941;  Uniled  Stata  v. 
Mvrrt,  95  U.  S,  703  (24:  589|:  Vniled  Stala  r. 
Pugh.  90  XT.  8.  269  (25:  828):  Hiutingt  A  D.  R. 
Co  V,  Whitney.  133  U,  8.  366  (33:  867);  United 
Stftf*  V,  Alabama  Q.  S.  R  Co.  148  U.  8.  621 
(35:  1136)  United  i*it«»  v.  Union  P.  S  Co.  149 
U.  8.  562  (37:  560);  Uniltd  flalei  v.  Hill,  120 
O.  a   182  (30;  633). 

This  cbsrter  power  ot  Ihe  L.  A  N.  R.  Co. 
to  buy  another  road  has  not  been  taken  away 
or  restricled  by  the  new  conatitution,  and  ctn- 
not  be,  bcrause  It  is  a  part  of  a  contract  Ihat 
cannot  be  Impaired  by  the  atate. 

Covington  *  L.  R.  Co.  v.  Kenton  County  Ck 
12  B.  Moo.  144;  Dartmouth  OoUtgoT.  Wood- 
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«Mriif,  17  n.  8.  i  WhML  827  (4:  SS6):  Farrino- 
Un-y.  TennoMe.  US  U.  S.  683  (24:  559);  NorA- 
uaUrn  UBiceriUg  v.  I^opU,  90  U.  &  809 
(2G:  387):  Nem  Jertry  v.  tard.  95  U.  S.  IM 
(34:  SS2). 

Tbe  TewrralloD  itatule  of  1860  does  not  ap- 
ply 

WDonoghve  v.  AHa,  2  Duv,  479:  Cumberland 
<ft  0.  R.  Co.  T.  VCa-Hnuton  County  Ct.  10  Busli. 
674:  Taylor  v.  M>lc/,ell,  57  Pa.  209;  Jacimnn 
s.  Unrhind,  G4  Me.  133:  Cliarla  v.  Lamber- 
toa.  1  Iowa,  442.  63  Am,  Dec.  457;  Bosert  t. 
Van,  «  lows,  408;  Price  v.  Bopkin,  18  Mich. 
318. 

Neither  a  cfaarter  puBcd  before  tbe  slaiute 
nor  toy  ameDdmeot  thereof,  whether  jiasaed 
before  or  after  Ihe  alatule,  is  ioclu'led  within 
tbe  termB  of  tb«  lUiute. 

Nm  Jeney  t.  Yard,  95  D  8.  104  (81:  352). 

The  state,  onder  what  fa  called  Its  pnlire 
power,  cannot  avoid  its  coatrikcts  or  anaul 
them,  wheoever  It  concludes  ihat  tbey  are  nrit 
advantBgeous  under  a  new  conditioi]  o"f  alliiits, 
or  HCComiDg  to  a  new  view  of  public  policy. 

Sew  Orleant  OatlinAi  Co,  v,  I^euiiiana  JAijlit 
(t  //.  P.  A  Mfg.  Co.  115  U.  8-  6«0  (29:  siO); 
Criildur  Y.  Kentucky.  UI  U.  8.  59  (35:  652]; 
I^eity  V.  Barditt.  185  U.  B.  112  (84:  133),  8 
lolera.  Com.  Rep.  36;  Bengait  t.  Farmen' 
iMin  di  T.  Co.  (No.  1)  154  U.  8.  893  (38:  1028), 
4  I  men.  Com,  Rep.  560. 

Tbe  20lBt  Sfctioo  of  tbe  Conatltulion  of  Ken- 
tucky, forbidding  Ihe  purebiiae  of  coicpcliDe 
railroads,  and  under  which  Ibis  action  is 
•oucbt  lo  be  maintained.  Is  a  rpgulation  of  in- 
tet^lale  commerce,  and  tbeiefore  void,  if  ap- 
plied to  interatnte  railroads. 

Gihbimt  T.  Ogden.  22  U.  8.  9  Wbeat,  1  (6: 
23);  liroinn  v.  Maryland.  25  D.  8.  12  Wb^at. 
419  (6:  6781;  Pliiladelphia  A  H.  R.  Co.  v.  Pean- 
tuleania  r'^^talt  FreigM  Toif')  82  0.  8.  IS 
Wall.  233  (21:  146);  WaUm  U.  Teleg.  Co.  ». 
Te.rat,  105  U.  S.  460  (2«:  1067);  Piekard  v. 
Puaman  Unithern  Car  Co.  117  U.  8.  34  (29: 
785);  Leioup  r.  Port  ^  MabOt.  127  U.  8.  640 
(88:  811),  2  Intera.  Com.  Rep.  134;  Orvtefier  v. 
Kentvekn,  141  0.  8.  47  (35:  849);  Glouealtr 
Ferry  Oo.  T.  Panjuylvania.  114  U.  8  203  (29: 
161),  llulen.  Oim.  Rep.  882;  Bowman  v.  CM- 
tago  dt  N.  W.  R.  Co.  125  D,  8.  481  (31:  705),  1 
Inters.  Com,  Rep.  823;  Ixity  v.  Hardin,  130 
n.  8.  119  (84:  136),  8  Inters.  Com.  Rep.  86; 
Bendermm  t.  Wietham.  93  U.  S.  259  (23:  543i; 
Chy  Lung  t.  Freeman.  92  U.  8.  275  (23:  550); 
EoUt.  De  Oiir,  9S  D.  8.  485  (24:  547);  Bren- 
nan  t,  Titiitnlle.  158  U.  8.  288  (88:719),  4 
luicrs.  Com.  Rep.  658;  Wdbath,  St.  L.  <£  P. 
R.  Co.  T.  lUinmt,  118  U,  8.  557  (30:  244),  1 
Intera.  Com.  Rep.  81;  OmingUm  d)C.  Briilge 
G>.  V.  Kentveky.  154  D.  8.  204  (38:  962).  4 
Inters.  Com.  Rep.  619;  Bt  IM^,  158  U.  S.  561 
(89:  1002). 

Meurt.  Alez»ndar  P.  Hnmphrej  and 
0«ar|f«  M,  Da,Tle,  for  defendant  in  error: 

Tbe  pririlege  of  the  Louisville  &  Nashville 
Railroad  Co.  lo  "an lie"  its  aald  road  with  a 
"cooneclin^'  road  or  coune  related  only  lo 
tbe  Eaid  T<Md  from  "LoulBvitle  lo  Nashvine," 
and  the  privilege  to  "uoite"  meant  simply  that 
two  "coDnecting"  railroada  could  be  united 
pbyaicallf.  so  as  to  mabe  rurmlDE  and  trade 


Dot  authorize  tbe  one  rokd  (o  purchase  or  ope- 
rate the  otber. 

£1.  Louis,  V.  AT.  B.B.  Co.  v.  TurraBduU 
ALB.  O).  145  U.  a  401  (36: 753);  Annty/ta- 
nia  R.  0o.  r.  St.  TmuU,  A.  A  T.  H.  R.  Co.  118 
U.  8.  811  (80:  92);  AUhLua.  T.  A  ^.  F.  R.  Co. 
V.  Denser  A  N.  O.  R.  Co.  110  U.  3.  663  (28: 
293|;  Orenon.  H.  A  .Vac.  Co.  v.  Oregoaian  B. 
Co   130  U.S.  30i;;2^843). 

Tbe  two  ajBtenis  ii  <'  "jiarallel  or  campetlUK 
lines"  and  the  court  will  take  judicial  koowr 

Uvtf.  a.A8.F.  R.  Go.  v.  State,  72  Tex.  104, 
1  L.  R.  A.  8«,  2  Intera.  Com.  Rep.  SS.'.. 

The  folio  wing  coses  define  aud  apply  wbatti 
meant  by  "parallel  or  compeiiog  lines"  Id 
the  cooalitutioiial  proviaona 

Stockton  V.  Centrai  R.  Oi.  50  N.  J,  Eq.  53.  17 
L.  R.  A.  97. 50  N.  J.  Eq.  489:  Peivni/hania  R. 
Co.  T,(l)m.(Pa.)29Am.&Eng.R.Cae.  143.151; 
State  V.  Vanderbilt.  37  Obio  »t.  599;  E.ut  Uitt 
A  R.  R.  R.  Co.  V.  RuAiug.  69  Tes.  313;  State. 
Leete.  r.  Alchtion  A  X  R.  Co.  31  Neb.  143; 
Currier  v.  Umeord  li.  Carp.  48  N.  H.  831; 
Central  R.  Co.  v.  Collint.  40  Ga  610;  Laagdin 
V.  Branch,  87  Fed.  Rep.  41W:  B,ii,.iltan  v.  3a- 
tannafi,  F.  A  W.  R.  Co.  19  Fed.  Rep.  413. 

Tbe  ameudmeut  of  l»3(i  applies  only  to 
"branch"  lines. 

Hiegalt  v.  WardAore.  80  Vl.  710;  CtBtrat 
Trantp.  Co.  t.  PuUman  Fulaee  Car  Co.  139  U. 
8.  49  (35:  64). 

Unless  confined  to  "branch"  lines,  tbe  act 
would  be  void;  as  fundamentally  chau!;iug  the 
enterprise  and  the  contructsof  lis  >ubsi:iibera. 

Ft)-guacmY.  Meredith  V  Clear irnh-r  v.  Mert- 
dith")  B8  U.  8.  1  W«ll.  10  (17:  UdS'. 

A  lateral  railroad  is  ootbing  more  or  less 

an  an  uETsboot  from  tbe  mniu  liue  or  strm. 

Elanton  v.  Uiehmond.  F.  .t  P.  R.  Co.  8C  Ya. 
618;  Me.iboy-t  Appeal.  107  Pa.  SJS. 

Purchases  under  Ibe  amendment  of  1856* 
should  be  limited  to  noDcumpetiog  lioc^. 

United  Stales  V.  Kirby.li  TJ.  ^.  7  W«1I.  188 
(19:  278);  Clarke  v.  antral  R.  A  ISk-i.  Co.  SO 
Fed.  Rep.  215;  Morgan  v.  Donoe,ii..  5»  A!h.  363; 
Elkini  V.  Camden  A  A.  R  to.  36  N.  J.  Eg. 
12;  Brewer  v.  Bloiigher.  39  U.  S.  14  Pet.  178 
10:  403);  Ortgon  R.  A  Xar.  Co.  v.  Oregonia* 
R.  Co.  130  U.  a.  80  (32;  818). 

The  contract  right.  If  any,  was  only  lo  pur- 
chase then  existing  mads. 

Eatl  Line  A  B.  R.  R.  Co.  v.  R--Mng.  69 
Tex.  300. 

Tbe  amendment  of  1856  na*  a  mere  mattei 
of  grace,  and  not  a  contract. 

Tucker  v.  Ferguton,  89  U.  S.  22  Wall.  571 
(23:816);  Philadelpfiia  A  O.  F.  P.  R.  Co.'i 
Appeal,  102  Pa.  123;    Johnma  t.  Crou,  87  Pa. 

It  was  an  inchoate  prlvilej^e  or  liceoae  onlr. 
id  was  revocable,  to  tbe  extent  not  acwd 

CoiinQlon  A  L.  R  Oo.  v.  Kentoa  County  CL 
n  B.  Hon.  141;  Wilson  v.  Polk  County.  113 
Mo.  130:  lUinoii  C.  R.  Co.  v.  Illinoii.  110  D. 
8.  161  (36:  1015). 

Tbeamendmentof  1856dIdDot  "lakeelfect* 
until  afier  tbe  "General  Reservation"  act  of 
1656:  and  was  therefore  subject  to  repeal  at 
any  lime. 

B»  Boa^i  Ett'ite.  112  N.  T.  100.  3  L.  R  A. 

825;  Bit*  v.  Buddimaa,  10  Mich.  135:  Joot- 

161  V.  8. 
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man  t.  Gartand,  M  He.  IBSi  Datmport  v. 
DtiMaporf  A  St.  F.  N.  CS».  B7  Iowa,  624;  Om  t, 
O^mmiuioneri,  64  Me.  SI;  OorAam  \.  Spring- 
JUId,  ai  Me.  59;  Cknrietfr.  Lamberton,  1  Iowa, 
486.  «3  Am.  Dec.  457;  CargiU  v.  Poaer,  \ 
Hicb.  S69;  Rogert  v.  Vam,  S  Iowa.  400. 

The  amendment  was  "accepted,"  If  at  all, 
aubiect  lo  repeal. 

MrmphitSL.R.R,  Co.  f.  ftnjjia  tr.S.6S2 
(28;  642k  Gineinnati,  E.  A  I.  R.  Co.  ▼.  Clif- 
/ord.  113  Ind.  460. 

The  C.  O.  &  b.  W.  had  no  power  to  sell,  or 
be  Bold,  to  a  competlDE  line. 

.S(.  l.ouU,  V.  d  T.  H.  R.  Co.  ».  Ttrre  BavU 
A  I.  11  Co.US  U.  B.  404  (36:7581:  Penniil 
eonia  R.  Q>.  v.  SI.  I^it.  A.  A  T.  H.  S.  Co 
118  U.  a.  290  (30:  BS):  Oibbi  t.  Contoliiialtd 
Gat  Co.  130  U.  S,  410  (82:  984);  EomI  IAtu  ± 
li-R.R.  Co.  T.  mate.  7S  Tes,  446. 

The  niher  L.  &  N.  amendmeot  (of  1BS4)  did 
not  authorize  thepiucbeaeoToperatlonofcom- 
peilng  Hues. 

Penniplvania  R.  Co.  y,  St.  Lottit,  A.  A  T.  B. 
R.  Co  ntpra;  Atfhiton,  T.  A  8.  F.  R.  Co.  v. 
Denner  A  N.  0.  R.  Co.  110  U.  8.  668  (28:  291); 
Central  Tranep.  Co.  t.  Pullman  Palaee  Car  Co. 
189  XJ.  B.  34  (8n:  BS);  CrtO'.n  R.  dyat.  Co.  t. 
Oresonian  R.  Co.  I80U.  3.  30  (82:  843). 

It  was  lllrgni  for  Ibe  L.  &  N.  to  purcbase 
tbe  couirolliDg  roajoriij  of  Ibe  "stocks  and 
bonds"  of  the  C.  O.  *  S.  W. 

Central  R.Co.  t.  Oollini,  40(Jft  588. 

Tbe  prohibition  againat  the  purrha'e  or  op- 
eration of  competiog  lines  ia  a  valid  exurcise  of 
the  police  power. 
Olcottv.  Fintddu  f^-:  Count}/ Svper$.  83 TJ.  8. 
18  Wall.  894(31:388):  CA-,i7',/£f,(f*.4.  R.Co. 
V.  Oibba.  143  U.  8.  898  iS.'):  !054):  Oeorgia  R. 
A  Bkg.  Co.  V.  Smith,  128  U.  8.  179  (33:380): 
Minneanoli*  A  St.  L.  R.  Co.  t,  Emmont,  140 
U.  a.  367  (37:  771);  Neu  York  A  X.  E.  R.  Co 
V.  Brittol,  151  U.  8,  671  (38:2741;  Prople  v. 
Boilon  A  A.  R.  Co.  70  N.  T.  060;  Peantultanin 
R.  Co.  T.  MiOer,  138  U.  a.  75  (83:  367);  C7Ai- 
eogo.  M  A  St.  P.  R.  Co.  v,  Miivaotn,  184  U. 
8.  454  (33;  978),  3  Intera.  Com.  Rep  209;  Stonf 
T.  Farmeri"  Loan  A  T.  Co.  116  U,  8.  324 
(89:  842);  GrouUy  ».  ChHitemtn,  137  U.  8.  BO 
(S4:  S28):  RoetonBeer  Co.  v.  Mauoehtiteltt,  97 
tr.  B.  38  (24:  902);  Hancock  t,  fyxiuriSU  A  N. 
R.  Co.  It's  U.  8.  413  (36;  7561;  Plumley  v. 
MattaehfiKltt,  15S  U.  8.  471  (38;  226). 

To  forbid  a  contract  of  railroad  coDaolfdH- 
Won  la  wltbln  tbe  power  of  the  legislature. 

O'c-inson  V.  Winc/ietter Repealing  .'\rmtCo 
103  U.  8.  281  (20:  .TSO);  EngU  Int.  Co  v.  Ohio. 
lB3tI.6.  456(88:781);  Mvgler  t.  Eantai.  128 
D,  S.  660(81:  210). 

The  Kentuckj  (.'onatitutlon  does  not  Ttolate 
the  Federal  Inii^ratate  oommetce  clause. 

Plumley  t.  -WoMaitfiKwH*,  155  D.  8.  462 
(89;  223);  Uniled  Statei  v.  E.  C.  Knight  Co.  108 
D.  8.  11  {39;  328):  LfarenKorth  County  Comrt. 
T.  Chifago.  R.  I.  A  P.  R.  Co.  134  U.  S.  688 
(88;  lOWl;  Athletf  t.  Ryan.  168  U.  S.  436 
(88:  773),  4  Iniert.  Com.  Hep.  684;  New  Buffalo 
Tup.  r.  Cambria  Iron  Co.  105  D.  B.  78  (26; 
1024);  Shitltti  V.  Ohio,  90  C.  8.  331  (34;  358); 
Keolciik  A  If.  R.  Co.  t.  ^fittou^i.  152  V-  8. 
801  (38^  460);  lAvingiton  Countv  v.  Firtt  Nat. 
Bank.  128  U.  8.  103  (33-  859);  Wallaet  v. 
Loomi*.  97  n.  8.  104  (34:  89B);  Nm  York  A 
N.  E.  R.  Go.  T.  BrUfoJ,  151  U.  8.  871  (88:  374). 

Ul  u.  s. 


Mr.  JvMet  Bram  deHvered  the  optnloo  of 
tbe  court; 

Tbls  case  tnmi  to  a  certain  extent  upon  tbe 
priuciplei  Just  aoDounced  in  Pearsall  aKslnst 
Ibe  Orest  Northern  Rallwa;  Company,  ^- 
thoaeh  It  differs  from  that  case  in  the  fact  that 
the  charter  of  Ibe  L.  &  N.  Co.  containB  no  re- 
served power  to  alter  or  amend,  aa  well  ai  la 
several  other  minor  parttculan, 

1.  Tbe  oridnal  charter  of  the  L.  &  N.  Co., 
granted  In  1800.  *waa  limited  In  iln  chiir.  [684 
acter,  BudaulhuHied  tbec.'nmnanyoulj  to  con- 
ttract  a  railroad  from  LouiGville  to  Ibe  Teonea. 
see  line,  lo  the  direction  of  Kasbville,  with  aa 
manytrscks  as  migbthedeeraed  aecesunry,  but 
wllb  no  power  to  extend  its  lines  or  to  pur- 
chKSe,  lease,  or  consolidate  with  olberroad). 

By  the  act  of  March  7,  1854,  the  company 
w»*  given  power  to  unite  their  mad  with  any 
other  road  connecting  therewith  upoQ  such 
conditions  as  the  two  companies  might  agree 
tipoo.  As  we  have  frequently  held  that  a 
power  to  connect  or  unite  with  another  road 
refers  merely  to  a  phyBlcal  coDiioction  of  the 
tracks  and  does  not  aolborize  the  purchase  or 
even  tbe  lease  of  such  road,  or  any  union  of 
their  francbi»ies.  it  is  evident  that  this  act  Is 
no  authority  for  the  proposed  con  sol  id  at  loo. 
Atefiiton,  T.  A  8.  F.  R.  Co.  v.  Ikneer  A  X.  0. 
R.  Co.  110  U.  8.667  [28:29I|;  Pr>.i-»;,hfnia 
R.  Co.  T  St.  l-ouii.  A.  A  T.  H.  R.  to.  118  U. 
8.  200  [RO:  83]:  Oregon  R.  A  K.ri:  Co.  v.  Ot» 
gonian  R.  Co.  180  D.  8.  I  [82:  83:);  Si.  Louit. 
V.AT.H.  R.  Co.  V.  Tejre  IlauU  A  I  R.  Co. 
140  U.  8.  891  [36:  7481;  Timvcanoe  County 
romri.  v.  r^Jayftle.  M.  A.  B.B.Co  .W  tod.  80. 
110.  The  important  power  to  purchaseor con- 
solidate wiib  another  line  cannot  be  inferred 
from  any  such  indefinite  laoeuane  as  "to  unite 
or  connect  with  such  road."  The  union  re- 
ferred to  in  this  act  la  also  limited  to  :i  union 
with  a  mad  already  connected  with  the  L.  Jk 
N,  Co.  by  running  Into  the  Eume  tonn,  and 
could  have  no  poasible  relation  to  the  acquire^ 
of  a  pnratlel  or  competing  line.  \^cor- 
dinarlly  speak  of  two  roads  asconuectlog  whea 
they  have  sltilinns  in  tbe  same  city,  iu  which 
c&ae  authority  is  given  by  this  act  <n  make  » 
mccbnnieal  union  between  tbe  tracks  of  tbe 

Appellant  relies  principally,  bowpver,  upon 
the  act  of  January  17.  1856.  the  Ist  section  of 
which  re  enacted  an  act  of  the  legislature  of 
TenneRwe,  pnsaed  the  year  before,  chartering 
the  L.  &IJ.  Co..  which  last-mentioned  act  coO' 
tained  IB  sections  authorizing,  among  other 
things,  the  Issue  of  bondaof  tbe  stale  to  aid  the 
company  in  building  a  bridpe  across  the  Cum- 
berland river,  at»d  In  purchasing  iron,  etc 
Tbe  Kentucky  act  conlaioed  but  0  sectiooaiD 
all,  tbe  Sd  of  which  provided  "that  said  com- 
panv  may.  under  Ibe  provisions  of  the  IStb 
section  of  this  act,  from  time  lo  time  extend  any 
branch  road,  'and  mag  purcliate  a  ml  hold  [SS  A 
any  road  eonttmeted  bf/  another  company,  or 
may  agree  on  terms  lo  receive  the  cars  of  otlier 
roads  on  their  said  road,  but  shall  charge  for 
"  e  same  tbe  usual  freight." 

The  13th  aectlon  of  the  Tennessee  act,  In- 
corporated into  the  Ist  section  of  the  Kentucky 
act.  also  authorised  the  company  to  permit 
branch  roads  to  connect  with  it  at  any  points 
to  t)e  agreed  upon  between  the  company  and 
8U 
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the  itockboldera  of  tbe  briDch  row].  It  tlso 
«uthi>rized  Ibe  Issue  of  bonds  to  oblalo  tbe 
DCBUB  to  coDslnicl  Bud  equip  SDV  branch  rood, 
and  provided  that  the  creilllaaail  proflta  of  the 
main  slem  should  not  be  used  for  aucb  purpose, 
nor  Ibe  property  and  profits  of  an;  briincb 
road  be  \KeiS  to'tiuild  the  nmio  stem.  As  Ibin 
teetion,  bo<vevcr.  n as  merely  limited  toArnni^ 
roiiris.  iht  L.  &  N.  Co.  la  forced  to  rely  for  its 
auiliorliv  lo  acquire  Ibe  coolrol  of  tbe  CtieBs- 
penlii:  <^o,  upoD  its  power  "lo  putclmse  and 
liolil  hd;  road  constructed  b;  flooiber  com- 
pany." 

The  court  of  appeals  of  Kentucky  held  that 
tbe  n-bole  section,  taken  together,  ioilicated 
that  the  poirer  to  purchase  aud  bold  any  road 
constructed  by  another  company  reFerred   to 
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1,  Ihe  L.  &N.  Co.  was  aulborlied 
to  coostruct,  and  that  this  was  also  further 
manifested  by  tbe  power  giv«n  lo  "agree  on 
terms  to  receive  the  cars  ot  other  roads  od 
their  said  road," 

Upon  Ibe  other  hand,  the  company  iodiiia 
that  (he  power  to  purchase  atid  hold  other 
roads  is  not  only  UDlimlled  and  extends  (o  all 
other  roads  built  or  lo  be  bull),  although  paral 
lei  and  competing  lines,  but  thai  it  constitutes 
an  irrevocnble  coolract,  which  a  subsequent 
le;;islalure  h  powerless  to  impair. 

In  i.-on'.lruing  tbls  section  we  are  bound  lo 
bear  it)  uiind  Ihe  general  rule,  so  of  teo  afllrmed 
by  this  court,  thnt  all  double  wilb  regard  to 
tbe  Bulhorily  granted  In  a  corporate  charier 
arc  to  be  resolved  against  Ibe  corpiiraiion.  and 
that  a  surrender  of  tbe  power  of  the  Ic!;!s1ature 
lo  any  matter  of  public  concern  must  never  be 
presumed  from  uncertain  or  equivocal  expres- 
aions.  Dabugue  tt  P.  R.  Co.  v.  l.itcl-iUtd.  64 
U,  8.  28  How.  68,  B8  (16:  SOO.fiOO!;  Mijutt  v. 
PhilmUlphia.  TF.  A  B.  B.  Co.  (••DeVvare  R. 
Tai''\  85  U.  9.  18  Wall.  208,  225  [21:  888,8041; 
6801  'Hailen  ».  Magmrt,  8U  U.  8.  23  Wall. 
2|.'i[22:85C]:  Sliilfa  v.  Qrandimn.  lit  U.  S. 
412  [28:  3211;  Whtding  A  fi.  BHif^  Go.  v. 
WhnUi,g  BrUge  Co  188  C.  S.  287  184:  M7]. 

At  this  time  iJaouarv,  185S)  the  only  rail- 
roedft  to  the  state  of  itentucky  in  opemiioo 
were  from  Louisville  eastwardly  to  Li-xingion. 
and  one  from  I.exinglon  northwaidly  by  way 
ot  Paris  to  Covington,  There  waa  no  road 
running  into  southern  or  western  Kentucky,  or 
soutbwardl}'  from  Louisville,  excepi  the  L.  & 
N.  Co, 'a  rnad  as  far  aa  it  had  gone.  While  the 
General  Assembly  was  not  only  witlinc  but 
anxious  thnt  this  company  should  bnve  liberal 
and  broad  powers  to  aid  it.  the  question  of 
parallel  For  competlnic  linea  bad  protwbly  not 
entered  into  the  minds  of  tbe  lefrislatora  as  a 
contingency  to  be  provided  against. 

There  are  tfio  reasons  why,  in  our  opinion, 
the  8d  fce-tlon  of  the  act  of  1656  waa  never  in- 
tended lo  confer  a  general  power  lo  purnhnae 
roads  conKlructed  by  other  companies,  regard- 
less of  their  relationa  or  counectiooa  wltb  tbe 
L.  &N.  road, 

(1)  Tbe  language  of  tbe  section  is  Cbat  Ibe 
"company  may  vndfr  the  jtroviiiont  of  the 
ISth  tecluin  of  Ihii  act"  (referring  lo  the  18th 
■ectioDof  ihcTeom'^seeact,  re-enacted),  "from 
time  to  lime  extend"  by  its  own  construction 
"■nybmoch  road."  Now,  as  tie  fore  observed, 
tbe  iStb  section  of  tbe  Tcooessee  act  refers  only 
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to  braneh  roada,  tbe  cart  of  which  was  to  ba  « 
charge  or  mortgage  upon  tbe  branch  line,  and 

not  upon  Ihe  main  stem;  and  it  seems  n-nsoD*- 
ble  to  Infer  tiiat  the  coat  of  whatever  roadi 
were  built  or  purchased  under  it  was  intended 
lo  be  a  charge  upon  the  biancb  only,  and  not 
upon  the  main  line.  If  tbe  lioiitBtion  "under 
the  13ih  section"  were  lield  to  be  applicable 
only  to  that  paK  of  the  3d  section  which  ai- 
Ions  extensions  of  branch  lines,  ii  would  re- 
sult that,  if  Ihe  compaTiy  constructed  abrandk 
road,  lis  cost  would  bu  u  charge  on  Ibe  branch 
line,  and  not  upon  tlie  main  line;  but  if  it 
should  purchase  an  independent  line.  Ihe  cost 
could  be  made  a  charge  upon  Ihe  main  line. 

(2)  It  is  hardly  possible  lo  suppose  that  tbe 
legislature  Intended  to  allon  tbe  compiiny  lo 
"extend,"  that  is,  to  cnnslriict  any  exleiisionof 
a  branch  road,  and  si  ih'- same  time  lo  confer  an 
unlimited  power  to  purchase  and  hold  anv  road 
•constriicleii  by  another  compnny.  The  [U87 
rule,  noseiiur  a  totiit,  applied  to  Ihls  rase  would 
undoubtedly  limit  the  power  to pureAow.  un- 
der tbe  general  clause,  lo  such  roads  as  Ibe 
company  waa  authorized  to  buQd  under  Ihe 
preceding  and  more  special  clauac.  There  is 
no  reason  why  a  power  to  build  should  be  lim- 
iled  to  brairh  rosds,  while  the  power  lo  pur- 
cha.4e  should  be  so  unlimited  as  to  aulliorlze 
the  compaay  to  Hl>sorb  parallel  or  competinc 
lines,  either  within  or  without  the  stale.  Ad- 
dilional  support  for  ibis  construction  is  also 
found  in  the  concluding  nords  of  the  section 
empowering  Ihe  compimy  "to  agree  on  terms 
to  receive  tlie  cars  of  oilier  roads  on  their  said 
road."  This  would  indicate  an  intention  to 
permit  Ibe  Company  to  receive  upon  its  main 
line  till!  cars  of  other  roads  coostrucled  or 
purchased  as  feeilers  to  that  line,  but  would 
scarcely  be  applicable  to  the  cars  of  competing 
or  parallel  roads,  which  would  seldom  be  re- 
quired to  be  taken  upon  their  line. 

Tiiat  the  peneral  a-aembly  could  have  In- 
tended to  grant  the  broad  powers  claimed  i* 
also  highly  improbable  in  view  of  an  act 
passed  a  liillp  more  than  two  years  thereafter 
iJune  22,  18.)8i  by  which  all  rnilroad  compa- 
nies were  declared  to  have  power  and  authoritv 
lo  make  with  each  oilier  cooimcts  of  the  fol- 
lowinc  char.icier:  Firat,  for  Ihe  consolidntioo 
of  either  the  managcmeDl,  proQls,  or  Block  of 
anv  two  or  more  companies,  the  roads  of 
wbich  are  or  shall  t>e  so  connected  aa  to  form 
n  continuous  road,  f^rond,  for  the  leasing  of 
the  road  of  one  company  to  another,  provided 
tbe  roads  so  leased  sbull  be  so  connected  as  to 
form  a  continuous  line.  This  act  is  a  genetsl 
one,  and  the  possibility  of  consolidating  par- 
Bllel  or  competing  linea  was  evidently  consid- 
ered and  reprobated. 

As  bearing  upon  tbe  proper  construction  of 
this  charter,  as  well  as  upon  Ibe  question  of 
actual  parallelism,  the  case  of  Slate  ».  VaTtder- 
biit,  87  Ohio  St.  800,  is  aa  Instructive  one. 
Tbls  was  an  action  in  quo  warranto  to  test  lb« 
legality  of  a  con  not  ida  lion  of  the  Cleveland, 
Cutumbus,  Cincinnati,  &  Indianapolis Rallwav 
Company  and  the  Cincinnati,  HamiltOD.  A 
DsylOD  Railroad  Company,  Ihe  former  of 
which  owned  and  controlled  a  road  runolnjt 
from  Cleveland  upon  *Lakc  Erie  by  Ihe  [68S 
way  of  Columbus,  to  Cincinnati,  and  the  Utta 
a  road  running  from  Toledo,  at  tbe  Western 
1«1  U.S. 
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end  of  Lake  Erie,  by  Ihe  way  of  Hamilloi 
DaytoD,  to  CiDcinnali.  Tbe  statute  piovided 
tbat  companies  mlgbt  consolfdaie,  wbere  tbelr 
lines  were  so  cooitrucled  bb  to  admit  of  tbe  pos- 
BBKe  of  burden  or  paBBenRer  cars  uTcrany  two  or 
more  of  aucb  roads  eonUnvouAy  nithout  break 
OT  intemiptiOD.  Tbe  court  beld  Ibal,  in  view 
of  tbe  eiislence  of  a  large  commerce  from 
tbe  eouthern  slates  by  way  of  Cincinnall  to 
ports  upoD  Lake  Erie  as  well  as  from  siicb 
points  soulberly.  by  railroad  lines  conierftinK 
at  dncionali.  Ibese  were  substaDtially  parallel 
and  competing  roads;  that  it  mi!;bt  be  Inferred 
from  tbe  record  Ibat  a  leading  object  in  mak- 
ing tbe  consolidation  was  to  destroy  ibot  com- 
petition; and  that  upoo  tbfs  Bialeof  fuel*,  tbese 
roads  were  not  so  constructed  as  to  admit  tbe 
passable  of  burden  or  passenger  cars  over  two 
or  more  of  sucb  roads  conlinuoiuly.  Id  deliv- 
ering tbe  opinion  it  was  observed  tbat  "where 
compHnien,  sucb  as  these  are.  l>eing  parallel 
and  cumpeting,  claim  Ibat  aulbotitv  to  ~~ 
Bolidale  Las  been  eranted  to  them,  tbej 
be  able  lo  point  to  words  In  the  statute  wblcb 
admit  of  LO  other  reaaonnblo  conBtraclior 
it  will  not  be  assumed  that  tbe  lanma 
power  bns  nutborized  the  creation  of  a  monop- 
oly so  del  rimental  1u  the  public  Intpresl." 

So  in  Ellin*  v.  Camdtn  dt  A.  R.  Co.  89  N. 
J.   Eq,  5,  a  statute  aulbnrized  railroad  co 
panics  to  k-asc  their  roads  or  any  part  of  tbi 
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ir  stock,  property, 
franclii'ieE,  and  rnads  wilb  Ibose  of  any  other 
coiDpiiuy  or  compnales:  and  tbat  after  such 
lease  or  consolidaiion.  tbe  compao;  acquiring 
the  other's  roiid  migbl  use  and  operate  such 
road.  The  rnurt  beld  that  Ibis  did  not  auiboi 
izc  a  railroad  running  from  Philadelphia  I 
Atlantic  Cily  10  assume  the  debts  and  buy 
majoriiy  of  the  stock  and  bonds  and  the  equif 
ment  of  a  rival  railroad  running  between  tb 
same  teraiini.  or  to  l>e('ome  Ihe  purchaser  of 
its  property  at  a  foreclosure  sale,  or  lo  control 
It  after  sucb  sale  in  areorcanizationof  tbecora- 
O«»]paoy.  Tbe  court'cnjoined  Ihe  purchase, 
saying  tbat  "the  purchase  of  a  rival  railroad  is 
(not  to  apeak  of  public  poliey)  foreign  to  Ibe 
objects  for  which  the  defeuitant  was  incor- 
porated. Nor  cao  the  purchase  be  regarded  as 
within  tbe  authority  given  by  Ihe  defendant's 
charier  lo  build  lateral  or  branch  roads.  .  .  . 
As  a  purchase  with  a  view  to  exlinguiablng 
competilioo.  Ibe  transaction   is   clearly   ultra 

Def en  dan  I.  however,  further  ureesin  support 
of  Its  assumed  rigblBunder  the  3d  section  of  the 
charier  of  1858,  a  coDiemporaneous  construc- 
tion by  Ibe  parties  in  Interest,  under  which  sev- 
eral lines  were  purchased  which  run  parallel  to 
Botue  of  its  own  branches,  and  one  of  which, 
known  as  Ihe  Cecilia  branch,  about  00  miles 
in  length,  running  subslantlally  parallel  lo  its 
main  line,  which  it  purchased  and  held  for  a 
chori  limeand  then  sold  to  IheCbeaapeakeCooi 
pany.  Tbese,  however,  were  local  lines,  which 
either  ran  parallel  to  tbe  branches  of  the  L.  & 
K.,  sucb  as  the  Owensburgand  Nashville,  and 
Ibe  Bardstown  branch,  or  an  exlension  of  Its 
main  line,  such  as  the  Louisville,  ClDcinnall, 
A  Lexington,  lutmlog  from  Loufsvilla  to  Cin- 
cinnati, or  a  short  lino  like  the  Cecilia  bnncb, 
ISI  U.S. 


running  parallel  lo  the  main  line;  yet,  as  tha 
terminus  at  one  end  or  the  otber  was  iu  molt 
cases  different,  il  cao  banlty  be  said  that  any 
of  tbese  were  competing  lines,  or  that  their 
purchase  showed  such  an  acquiescence  on  tho 
pari  of  Ihe  slate  as  to  eslop  it  from  opposing 
tbe  purchase  of  a  through  line  from  Louisville 
to  Memphis,  by  tbe  way  of  Poducah— a  line 
which  connects  the  ptincipal  termini  of  tbe  L. 
&  N.  Co,  by  a  road  substantially  parallel,  and 
no  part  of  which  is  more  than  50  miles  from 
tbe  corresponding  part  of  tbe  L.  &,  H,  Putting 
the  broadest  construction  upon  what  was  actu- 
ally done,  it  amounts  to  no  more  than  thai  th« 
company  made  several  purcbasesof  local  lines, 
in  which  the  6t.ite  acquiesced.  That  ihe  atala 
may  have  seen  Ht  in  particular  cases  to  ratify 
tbe  acquisition  of  local  lines  parallel  lo  certain 
branch  lines  of  tbe  main  road  does  not  aigue 
that  it  intended  to  approve  the  purchase  of 
parallel  and  competing  through  linea.  especiallr 
in  view  of  tbe  act  of  June  23,  1858,  which 
limited  the  power  to  consolidate  or  lease  to 
roads  so  connected  as  to  form  a  continuous  line. 
'Indeed.tbeBeacuuieilions  appear  to  have^OUO 
been  deemed  so  little  in  contravention  of  ib» 
public  policy  of  Ihe  state  that  the  general 
assembly  did  not  hesitate  to  conflrm  them  by 
special  acts,  and  to  receive  lases  upon  tbem  aa 
part  of  the  L,  <fc  N.  system. 

White  the  doctrine  of  contemporaneous  con- 
ruclion  Is  doubtless  of  great  value  in  deter- 
mining the  inientioQS  of  parties  lo  an  instru- 
meai  ambiguous  upon  llB  face,  yet  to  Justify 
its  application  to  a  particular  case,  such  con- 
tempnrantous  construclion  must  be  shown  to 
have  t)een  as  broad  as  tbe  exisencies  of  tba 
eqiiire.  In  this  view  we  cannot  say  Ibat 
lemporaneous  construction  of  Ibis  cbar- 
hich  ralifled  the  purchase  of  a  few  short 
local  lines,  was  sufficient  lo  justify  the  com- 
pany in  consolidating  with  a  parallel  and  com- 
peting line  between  its  two  principal  termini, 
with  a  view  of  controlling  the  through  traffic 
the  lower  Mis.«iasippi  to  Cincinnati,  and 
destroying  the  competition  which  had  pre- 
-'--'-  ■'irisled  Itelween  the  two  lines,  Itl« 
Ibat  Ihe  commonwealth  might,  if  it 
fll  to  do  so,  have  enjoined  the  acqul- 
some  of  these  parallel  lines,  and  tbe 
fact  that  it  did  not  deem  sucb  purchases  lo  be 
■eniioa  of  public  policy  ought  not  lo 
estop  it  from  setting  up  an  opposilioa  to  an- 
other purchase,  which,  in  its  view,  is  detri- 
mental to  tbe  public  inlerests.  As  is  said  by 
Justice  Cooley.  in  bis  Constitutional  Limi- 
tations (6lb  ed.)  page  85:  "A  power  is  fre- 
quently yielded  lo  merely  becauBc  It  is  claimed, 
and  11  may  t>e  exercised  for  a  long  time  In 
violation  of  the  constitutional  problbllion 
~'iibout  the  miscbief  which  the  Constitution 
as  designed  to  guard  agiklnat,  appearing,  or 
without  any  one  being  sufficiently  interested  In 
the  subject  to  raise  tbe  question.  But  theas 
circumstance*  certainly  cannot  be  allowed  to 
sanction  a  clear  infraction  of  the  Constitution," 
We  are  therefore  of  opinion  that  the  court  of 
appeals  was  substantially  correct  in  saying 
that  "though  thirty-eight  years  since  tbe  pass- 
age of  tbe  act  of  1866  and  thirty-six  since  tb* 
act  of  1858  bad  elapsed  when  tnis  action  wa* 
commenced,  tbe  L,  &  N.  Co,  never  before 
claimed  or  fttlempted  to  exerciw  the  right  to 
r~  I    8U 
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SiTCbiM  ■■!<]  bold  parallel  utd  compattog  Udm, 
9 1  ]  except  sboat  1878,  when  *U  purcbswd 
the  road  from  LooiivillB  to  Cecill*  Janctton, 
which  was  held  odIt  a  abort  lime  «Dd  tbeo  *oliI 
to  tbe  Chesapeake,  Ohio  &  HouibwesierD  Com- 
pany." 

That  the  llnea  ptopoted  to  be  oonsolidated 
are  parallel  aod  competiog  Is  evfdeiit  from  aa 
Inipecifon  of  the  map,  since  both  connect  the 
two  importanl  cltlea,  Lonltvllle  and  Memphis, 
wblcta  L-onBlitute  Ibeir  termlol  and  are  Datural 
competilon  for  tbe  traffic  from  Ihe  souihwMt 
em  to  the  nortbeaslern  ataic*  hj  way  of  Cincin- 
nati, aa  well  as  that  In  tbe  opposlu:  direction. 
The  object  of  tbe  consolidation  la  ohvioiuly  (o 
enable  the  L.  &N.  toohiainacomplete monop- 
oly of  all  tbe  traffic  through  Ihe  western  half 
of  the  atate.  Conceding  that  that  part  of  the 
Chesapeake  line  which  ran  from  Eliubethtowo 
toPaducab  waa  origlaally  a  hrancb  line  of  the 
L.  &  N.,  and  might  have  been  acquired  as  aach 
DDder  iccllon  S  of  tbe  act  of  ISCa.  it  ceaaed  to 
be  such  after  tbe  Cecilia  branch  vhk  acquired, 
and  the  line  waa  extended  from  Paducab  to 
Memphla.  It  then  became  a  parallel  and  com- 
peting line  within  the  meaning  of  the  Conati- 

In  reply  to  tbe  argument  that  millions  of 
dollars  have  been  Invested  in  the  aecurltlea  of 
tbe  company  upon  the  faith  of  what  wai  sup- 
posed to  be  ita  admitted  powers,  and  that  its 
capital  Block  of  $1,500,000  In  1856  has  ex- 
panded to  t61,000,000,  it  la  aufflcient  to  say 
that.  In  making  aucli  InTeatmenta.  capitalists 
were  bound  to  know  tbe  authority  of  tbe  com- 
jpany  under  ila  charter,  and  to  put  tbe  proper 
loterpretalioD  upon  It;  and  thai  we  are  not  at 
liberty  to  presume  Ibat  InTestraenls  were  made 
upon  the  faith  of  powers  that  do  not  exist:  and. 
If  they  were,  the  commonwealth  is  not  bound 
to  respect  iDTeMmeois  made  under  amisappre- 
benalon  of  the  law.  Indeed,  tbe  argument 
proves  too  much,  and  would  Justify  the  In- 
ference that  capitallsU  put  theli  money  Into  the 
road  upon  the  aasnmption  that  It  bad  been 
given  irrevDcahle  right  to  absorb  to  itself  every 
road  which  might  tberestter  be  constructed 
within  tbe  limits  of  the  commonwealth. 

3.  Beaidea  tbis,  however,  in  order  to  support 
tbe  proposed  conBolldutlon  of  theae  two  sys- 
tems, the  parties  are  bound  to  show,  not  only 
that  the  L.  &  S.  Co.  was  competent  to  buy,  hut 
692]  that  the  Chesapeake  Co.  waa  also  vested 
with  power  to  sell.  To  make  a  valid  contract 
It  U  necessary  to  show  thst  both  parties  are 
competent  to  enter  into  the  proposed  stipula- 
tions. It  ia  a  fundamental  principte  In  tbe  law 
of  contracts  that,  to  make  a  valid  agreement, 
there  must  be  a  meeting  of  minds,  and  ob- 
Tioasly  If  Iberfl  be  B  disability  on  tbe  part  of 
either  party  to  enter  Into  the  proposed  contract 
there  can  be  do  valid  agreement.  As  wassaid 
by  this  court  In  St.  Louit.  V.  it  T.  H.  R.  Co. 
V.  Tern  HavU  4b  J.  R.  Co.  146  V.  8.  89S.  40* 
[88:748.  788]:  "It  is  unnecessary,  however, 
to  express  a  definite  oplDlon  upon  tbe  ques 
tion  whether  a  contract  between  these  parties 
wsB  beyond  tbe  corporate  powers  of  the  plaln- 
tUt,  becBuae,  as  held  by  the  decisions  of  this 
court  already  cited,  a  contract  beyond  the 
corporate  power  of  either  party  is  ss  invalid  aa 
if  beyond  tha  corporate  powersof  both,  and  the 
contract  In  queation  waa  clearly  beyond  the  cor- 1 

B6e 


porale  powers  of  Iha    defendant.''    See  also 

TAomat  v.  Wai  Jerteg  R.  Oa.  101  U.  8.  71 
[a"i:8601;  Oregon  R.  ±  JVau.  Co.  v.    Oregeniam 

R.  Co.  180  U.  S,  1  [S£;  BS7];  F^nntylatrtia  B. 

Co.  V.  8t.  I^nut,  A.  <t  T.  U.  R.  Co.  118  U.  %. 
290  [80:83]i  CenlrallTranip.  Co.   v.  Fullmatt 

{•aloct  Car  Co.  189  U.  8.  34  [SS:  05]- 

Tbe  Chesapeake  Co.  wsa  incorporated  under 
an  act  of  llie  gCDeral  assembly  of  Kenliickv, 
passed  In  1881  (Acta  of  18^1,  p.  25BJ,  the  Btb 
section  of  which  declarea  that  tbe  corporation 
should  he  "governed  by  any  general  law  en- 
acted bj  the  leglalalure  of  ifils  slate  ia  regard 
to  cons  ilidatlon  with  parallel  or  competing 
lines."  So  that,  although  organized  prior  to  tha 
adoption  of  Ibe  Conslitulion  of  1891,  It  became 
Buhject  at  once,  aod  as  soon  as  said  Constitu- 
tion wasadopled,  to  its  provision  declaring  that 
no  railroad  should  consolidate  lis  capital  stock, 
franchise,  or  property  with  tbst  of  any  other 
owning  a  parallel  or  competing  line  or  struct- 

The  only  BDBWPr  attempted  to  this  proposi- 
tion is  that  the  cases  above  cited  In  aupport  of 
tbe  doctrine  thai  to  make  a  valid  sale  there 
must  be  power  both  in  the  seller  to  sell  and  In 
tbe  buyer  to  buy  refers  only  to  privMte  volun- 
tary salea  arrange<l  between  the  companies, 
md  dependent  upon  their  respective  corporate 
powers:  and  ihatthe  doctrine  oasno'ap  [60S 
plication  to  Judicial  or  luvoluntary  sales  where 
the  property  ia  seized  upon  to  satisfy  a  debt  o( 
(he  coiporaiion. 

We  do  not  understand,  however,  that  tbe 
fact  that  a  purchase  la  mside  at  a  Judicial  rale 
confere  upon  the  purchaser  any  right  he  is  for- 
bidden to  acquire  it  the  piircbase  bad  been 
made  at  private  sale.  If,  From  reasocs  of  pub- 
lic policy,  the  legislature  declares  that  a  rail- 
way shall  not  become  tbe  purchaser  of  a  paral- 
lel orcompellag  line,  the  purchase  is  not  Ihe 
less  unlawful  because  tbe  parties  choose  to  let 
Ittake  tbe  form  of  a  Judicial  snle.  A  person 
who,  by  reason  of  any  statutory  disability,  such 
--   infancy,  lunacy,  marriaKe,  or  otherwise,  is 

ompelent  to  buy  at  private  sale,  is  not  lea* 
Incompetent  from  becoming  tbe  purchaser  at  a 
judicial  s^  The  prohihIlloQ  is  not  upon  the 
power  of  the  court  foreclosing  the  mortgage  to 
order  a  Judicial  sale  of  the  property,  but  upon 
'     power  to  conflrm  a  sale  made  to  a  parallel 

competing  road.  The  allegation  of  tbe  bill 
in  tbla  connection  is  that  suits  have  bceu  filed 
upon  clalma  against  the  several  companlea  in- 
terested, with  the  object  of  bavi^  a  Judicial 
aale  of  their  properly,  so  that  the  L.  &  N.  Oo. 
may  purchase  tbe  pc<>peity  In  its  own  name,  or 
In  tbe  name  of  some  new  company  or  com- 
panies organized  by  it  or  In  which  It  shall  bava 
a  controlling  interest.  It  Is  true,  as  was  ob- 
served in  PeariaU  v.  Great  Northern  R.  Go.  ISl 
n.B.e46[an(«,B38t,  tballheBlockboldersof  the 
L .  &  N.  Co.  may  fodividually  become  the  por- 
cha.'ierB  of  the  Chesapeake  'Co.  at  a  judicial 
sale,  and  mav  organize  a  new  corporation,  but 
it  would  still  be  a  corporation  separate  and  dls- 
from  that  of  the  L.  &  N.  Co.  The  inhi- 
bition of  the  Constitulioa  Is  not  against  tbe  sale 
10  indivldusls,  though  they  may  chance  to  be 
stockholders  in  a  compeUng  line,  but  against 
Ihe  aoqulsition  by  a  railway.  In  any  form,  of  a 
parallel  or  competing  line.  If  this  could  be 
evaded  by  going  Ibrough  the  form  of  a  Jad^ 
Ml  U.S. 
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clal  Mie,  the  cooBlttutioDQl  provisiaii  would  be 
of  DO  vitlue. 

8.  But,  conrediDg  that  tbe  L.  &  N.  Co.  wu 
vesled  by  ih«  act  of  January  17, 1806,  with 

the  Hfbt  to  purchase  all  railroads  couitracted 
by  other  compantes,  whether  parallel  or 
competing  or  not,  and  that  by  virtue  of  aucb 
power  it  might  becnme  tbe  purchaser  of  the 
694]  Chesapeake  syMem.  it  la  still  ^iosisted  on 
behalf  of  tbe  commonwealth  that  this  act  wnn 
Bubjeel  10  an  acl  approved  February  14.  18S6, 
the  iBt  section  of  which  enacted  that  "ail  cbnr- 
tera  and  grants  of  or  to  corporations,  or  amend- 
ments thereof,  and  all  other  alatutea,  shall  be 
•uliject  to  amenilment  or  appeal  at  [be  will  of 
thelegislanire.unless  a  contra  ryintPnt  be  there- 
in plainly  <:iipre<!sed,"  The  3d  aectiou  of  this 
net  proTiiletJ  iliat  tbe  act  ahould  apply  only  to 
"charlerK  aud  acta  oi  incorporation  to  be 
granted  hcrearier;  and  that  this  art  8hall  talce 
effect  from  ite  pasaagc."  The  argument  i'  thai, 
as  this  act  was  given  Immediate  effect,  while 
the  former  acl.  under  a  fteneral  law  of  the 
alale.  did  not  lake  effect  until  two  months  from 
the  time  it  waa  approved  by  the  governor,  tbe 
act  of  February  U  was,  in  reality,  the  prior 
act.  and  the  charter  of  January  IT  was,  in  fnci, 
arranieil  Ibercaf  ter,  within  the  menning  of  tbe 
8d  section  of  the  act  of  Februniy  14. 

The  answer  of  tbedefendnnt  to  thia  was  thai 
■be  ]^Ih  M'CtiOD  of  the  Tennes-oee  act  of  lH-^5. 
which  was  rt-  enacted  In  the  1st  seclioD  of  ttic 
Kentu(;ky  act  of  January  17,  provldeii  "thai 
this  nci  shall  taiic  effect  from  and  after  its  paes- 
age."  If  the  adoption  verbatim  of  Ibis  Ten- 
neasee  acl  by  the  Kenlucliy  legislature  was  auf- 
ficieot  to  give  tbe  Keoiucky  act  immediate 
effect,  then,  unilouhledly,  the  act  of  February 
14  was  a  suLiscquent  act  and  did  not  apply  to 
tbe  charter  of  January  17.  Upon  the  other 
hand,  If  the  re-enactment  of  the  13th  section 
of  the  Tennessee  hCt  waa  not  intended  lo  irive 
the  Kentucky  charter  immediate  effect,  then 
thin  charier  did  not  become  operative  uniil 
March  17,  and  tlierebv  l>ecame  subject  lo  the 
reaervalinn  statute  of  February  14.  which  did 
take  Immi-diate  effect.  This  question  was  elab- 
orately urcued  al  the  Inr,  but,  for  Ibc  reasons 
hereafter  slntc<l.  we  do  not  cousider  it  neces- 
sary lo   express   a  decided  opinion  upon  lUe 

4.  Whatever  be  the  disposition  of  this  quca- 
llun.  and  however  broad  the  powers  of  ibe  L. 
&  N.  Co.  under  Its  charter  of  1856,  we  are  elill 
confronted  nitb  tbe  proposition  that  the  pro- 
posed consolidation  of  tbeae  two  railway  sys- 
lema  is  a  clear  violation  of  §  201  of  Uie  Conalltu- 
495]  tioD.  which  forbids  the  ■consolidation  of 
ihe  slock,  franchises,  or  properly,  as  well  as  tbe 
purchase  and  lease  of  parallel  sod  competing 
linea.  Unless  (his  section  impairs  tbe  obligaliou 
of  tbe  contract  contained  in  the  charter,  it  oper- 
Mtes  as  a  repeal  of  any  power  that  may  possibly 
be 'deduced  from  such  charter  to  purchase, 
lease,  or  consolidate  with  any  parallel  or  com- 
peting line.  In  this  particular  the  case  differs 
from  that  of  ftarwa  V.  Great  Sorthern  B.  Co., 
1ualdecided[lfllU-8.648,an(<,8!t81,onlyinlbe 
Tact  that  the  charter  of  tbeGrcalNorlberu,  while 
conferring  a  power  to  consolidate  with  other 
roads  in  much  clearer  and  more  explicit  lan- 
fpitge  than  was  uaed  in  tbe  L.  A  N.  charter, 
also  Gontaiaed  In  ^  17  Ihe  reservation  of  a  power 
161  0.8. 


to  amend  in  anymanner  not  destroying  or  Im- 
miriog  the  vested  rights  of  tbe  corporation. 
The  opinion  In  that  case  dealt  largely  with  tbe 
question  whether  a  autisequent  act  of  tbe  leg- 
islature taking  away  this  power,  so  long  as  It 
was  uneiecuted.  and  so  far  as  It  applied  to 
parallel  or  competing  lines,  impaired  a  vested 
right.     Our  conclusion  was  that  It  did  not. 

tVe  regard  the  iaaue  presented  in  Ibis  case  as 
Involving  practically  Ihe  same  qoeaiioQ,  While 
there  is  no  general  reservation  clause  in  Ihe 
charter  of  the  L.  &  N.  Co.,  we  think,  for  the 
reasons  slated  In  tbe  Peartall  Caie.  that  under 
its  police  power  the  people,  in  their  sovereign 
capacity,  or  Ihe  legislature  as  their  represen- 
tatives, may  deal  with  tbe  charter  of  a  railway 
corporation,  so  far  as  is  necessary  for  the  pro- 
tection of  tbe  lives,  health,  and  safety  of  lis 
passengers  or  tbe  public,  or  for  Ibe  security  of 
pro|ierty  or  the  conservnlion  of  the  public  in- 
leresla,  provided,  of  course,  that  no  vested 
rights  are  thereby  impaired.  In  other  words, 
the  legislature  may  not  destroy  vested  rights, 
wbelhertUey  arc  expressly  prohibited  from  do- 
ing so  or  not,  but  ntUerwise  may  legislate  wjib 
respect  to  corporations,  whether  expressly  per- 
mitted to  do  soornot.  While  the  police  power 
has l>een most  frequently exercisedwith respect 
lo  matters  which  concern  tbe  puhlic  heallb, 
safety,  or  morals,  we  have  freqiicnily  held  that 
corporations  ennaireii  in  n  pulilic  service  are 
subjL-ct  lo  leeislnMve  control,  ao  far  as  it  be- 
for  tbe  protection  of  tbe  pub- 


n  tbe< 


_,  94  U.  S.  118  [24:  77],  Mr.  Oliitf  3 

Waile  said;  "Properly  does  become  clothed 
with  a  public  interest  when  used  In  a  manner  to 
make  it  of  public  conKefjuence  and  affect  the 
community  at  large.  When,  therefore,  one  de- 
votes bis  properly  to  a  use  in  which  the  puttlic 
has  an  interest,  he,  in  effect,  grants  to  the  public 
an  interest  in  that  use,  and  must  submit  lo  be 
controlled  by  ihe  public  for  the  common  good, 
to  Ihe  extent  of  tbe  inlercsl  he  has  thus  crenled. 
He  may  withdraw  bis  grant  by  discontinuing 
the  use,  but  ao  lone  as  he  maialalna  tbe  use, 
he  must  submit  to  ibe  control," 

There  was  a  dJilereDce  of  opinion  in  tbe 
court  as  lo  whether  this  language  applied  to 
elevators  in  sucb  manner  as  to  empower  the 
legislature  lo  fix  their  charges;  but  il  has  t>eea 
loo  often  held  that  railways  were  public  high- 
ways, and  their  funcUons  were  those  of  tbe 
slate,  though  their  ownership  was  private,  aitd 
that  they  were  subject  to  control  for  the  com- 
mon Rood,lo  be  now  open  to  question.  Il  wasso 
expressly  staled  in  Oieoltv.Fonddu  fjacCoiinly 
Svperi.  88  U.  S.  16  Wall.  878,  694  [31:  388, 
388].  This  power  was  held  to  extend  in  Ifev 
York  7.  Miln,  36  U.  8.  11  Pet.  103  [ft  648j,  to 
a  law  requlriog  the  mastera  of  emigreiit  ves- 
sels to  report  an  account  of  their  pasaenrerB: 
in  Stone  v.  Farmer^  Ijxm  dt  T.  Oo.  {••Rail 
roail  Committien  Caia/'i  116  V.  B.  807  fiO: 
636],  to  tbe  right  of  a  stale  to  reasonably  limit 
tbe  amount  of  charges  by  a  railway  company 
for  the  liansporiatlon  of  persoDsand  properW 
within  Its  jurisdiction,  notwllhslaoding  a  stat- 
ute which  granted  lo  it  the  right  "from  time 
to  time  to  Sx,  regulate,  and  receive  Ihe  tolls 
and  cbargea  bj  them  to  be  received  for  trsna- 
portatlon:"  in  M"glrr  v.  Kanta*.  138  U.  8. 
628  [81: 20S],  to  legislation  which  prohibited 
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ofactDriDIC  purposes;  tn  Otorgia  B.  dt  Bkg.  Co. 
V.  Smith,  128  U.  a  174  [82:  3TTJ.  to  Ibe  preven- 
tlou  of  exIortiOD  by  rallnHfa  by  anreasOD- 
ble  charges,  and  ftTOrltiim  by  discrimlnalioiiH; 
in  ChnrhtU.  C.  A  A.  B.  Co-  v.  Omet.  143  U. 
S.  SSe  [85:  1061],  lo  a  requirement  Ibat  tbe  ul- 
arlea  and  eipruses  of  a  stale  railroad  commis- 
aloD  be  borne  by  the  railroad  corporations 
within  Ihe  »Ule:  in  New  York  A  N.  k  R  Co. 
T.  Brulol,  ISL  U.  B.  U6  [88:  269],  to  a  statute 
697] 'compelling  tbe  removal  of  (frade  cro.ss- 
Inca;  !□  Com.  T.  Alger,  7  Cush,  63,  lo  ibeeBlab- 
lisDmcntofbarborlines.  beyond  whiclilaodown- 
enehall  not  extend  their  wharves:  imd  In  RtoU 
In$.  Vo.  T.  Ohio.  15a  U.  8,  M6  [8S:  77B].  lo  a 
requirement  that  insurance  compflnles  make 
returns  In  the  proper  state  olflcets  of  their  busi- 
oesa  conditions,  elc,  nolvt  ithstandine  Ibe  com- 
pany  be  organised  under  a  special  charter, 
wblcb  did  ool  to  lerma  require  it  to  make  sucb 

Indeed.  It  was  broadly  held  in  f^liieago  L. 
Int.  Co.  t.  media.  118  U.  S.  574  [38:  10841, 
that  tbe  grant  of  a  corporate  franchise  is  oeecn- 
aarily  subject  to  the  condition  thut  lljc  privil- 
eECs  and  francblaes  conferred  sbati  not  be 
abused,  or  employed  to  defeat  the  ends  for 
which  tbey  were  conferred;  and  that,  vbcn 
abused  or  tniMmployed,  they  may  be  nitli- 
drann  b^  proceedings  consistent  nitb  law. 
It  was  said  in  Ibis  case  tfaat  an  insurnnce  cor- 

C ration  was  sutiject  to  sucb  reasonable  reRU- 
ioDB  ss  tbe  legislature  might  from  time  to 
time  prescribe  for  tbe  general  conduct  of  irs 
affairs,  serving  onlT  to  secure  the  ends  for 
which  it  was  created,  and  not  malerialiy  inter- 
ferinRwith  the  privileges  granted  lo  it.  "It 
would  tic  eilruomiQary,"  said  tbe  court,  p.  580 
[10t«7],  "if  the  leghilatlve  depanmcDt  of  a  gov- 
ernment, charged  witb  tbe  duty  of  enacting 
such  laws  as  may  promote  the  beallli.  the 
morals,  and  tbe  prosperity  of  tbe  people,  niigbl 
not,  wben  unrestrRined  by  constiiulionsl  limi- 
tations upon  Its  aulliority,  provide  by  reason 
able  regulations  attainsl  the  misuse  of  special 
coiporate  piivilepea  which  it  has  granted,  and 
which  could  not  except  by  its  sanction,  express 
or  Implied,  have  been  exercised  at  all.  It 
was  furlber  held  tbat  Ihe  est nbli slime n(  against 
iuch  a  corporation  before  a  judiciiil  Irlliunal, 
that  it  was  insolvent;  or  tbat  its  condition  was 
sucb  as  to  render  its  continuance  In  buxiness 
hazardous  to  the  public;  or  that^il  bad  ex- 
ceeded its  corporate  powers:  or  that  it  had 
violated  the  rules,  restrictions,  or  conditions 
prescribed  by  taw, — constituted  a  aufflcient  rea- 
son for  the  slate  which  ureated  it  lo  reclaim  the 
franchises  and  privileges ersntol  toic. 

We  think  that  the  principle  of  Ibesecases  ap- 
plies to  the  power  of  the  legialatura  to  forbid 
698]  Ihe  consolidation  of  'parallel  or  compet- 
ing lines,  whenever.  In  itsopinion.  such  consoli- 
dation la  calculated  lo  affect  in  furiously  the  pub- 
lic Inlereata.  Not  only  is  Ibe  purcliase  of  stock 
Id  another  company  beyond  Ihe  power  of  a  rail- 
road corporalioo  in  ttie  abnence  of  an  express 
stipulation  In  the  charter,  but  the  purchase  of 
•uch  Block  Id  a  rival  and  competing  line  is 
lield  lo  be  contrary  to  public  policy  and  roid. 


Cook.  Slock  &  Stockholders,  g  315:  Centnd 
R.  Co.  V.  Collini.  40  Oa.  583;  Buelhar^  ». 
Joanna/',  0.  <t  N.  A.  R.  Co.  48  Qs.  13:  Elkiiu 
V.  Camden  A  A.  R.  Oo.  86  N.  J.  Eq.  ."i.  Tba 
doctrine  is  peculiarly  applicable  to  Ibis  case, 
in  which  is  shown  Ibat  the  Chesapeake  Co.  waa 
instruction  by  cootribu- 
ies  along  ils  line  for  tlw 
very  purpose  of  obTaioiug  com|ietition  with 
the  L.  &  H.  Co..— a  purpose  which  wnuld.  of 
course,  be  defesled  by  a  comhinaliou  nilh  It. 
This  restriction  upon  tbe  unlimited  power  to 
coDtolidate  with  other  roads  is  not.  as  tbe 
plaintiff  in  error  augeesls.  called  for  by  anj 
new  view  of  commercial  policy,  but  iu  virtua 
of  a  sellled  policy  wbich  has  obtained  in  Ken- 
tucky since  I8.W,  in  Minnt^ta  since  l!j;4.  in 
Ohio  since  ISSl.  in  New  Hampshire  sincv  1867, 
and  by  more  recent  enactments  iu  some  dozen 
other  stales. — a  policy  which  has  Dot  only 
found  a  place  in  Ibe  stnluie  law  of  ^ucb  slates 
as  apprehended  evil  etTects  from  such  consoli- 
dalliina,  but  has  been  declared  by  Ihe  courts  to 
be  necessary  to  protect  the  public  from  Iha 
establishment  of  monopolies.  ludeiit.  tbe 
UDnnimity  with  which  llie  stales  h.ivt-  legislated 
against  (be  consolidation  of  cumpelitig  lines 
shows  Ihnl  it  is  nol  tbe  result  of  a  loi'ai  preju- 
dice. Init  of  a  general  sentiment  thai  Mich  mo- 
nopollis  are  rcprelicnsible.  The  fiirt  llial  Id 
c<:riain  chhcs  the  legislature  haa  --ci-a  lit  lo 
«unciioD  Ihe  consolidalioD  uf  piiniik-^  rciadf 
does  not  mililale  against  the  geueral  piini'iple 
Ibat  Ihe  consolidation  of  comprllni.''  lines  is 
contrary  lo  public  pollcjv.  Parallel  lines  are 
not  necessarily  compeiiog  lines,  as  they  not 
infrequt'Olly  connect  entirely  different  letmiai 
and  command  the  IratHc  of  dislinoi  lerriloriea. 
For  instance,  a  line  from  Toledo  to  (.'iuHDOall 
la  Bubstnntiidly  parallel  with  anolher  fr.im  Chi- 
cago to  Cairo;  but  they  could  scarci-ly  be  called 
competing,  since  one  is  drpemli-nt  upon  the 
Iratllcoflbe 'north  west,  while  CiuciDiiuiijUllO 
Isthesoulbem  outlet  of  the  Inillicof  iheuonh- 
easlem  slates  and  the  lower  lake.''.  Anolher  fB' 
milinr  JDstanco  ia  that  nf  the  three  iitirih  and 
sonib  railways  thnnmh  the  siati-  nt  I  'noDec- 
licut,  one  from  Bridei'iiort  to  Piti>Il<'ld.  io 
MaiaacliuscllB,  another  from  Neiv  lluven  lo 
8pringlii'ld,and  another  from  Xorn  icli  to  Wor- 
cesler.  These  artslriclly  parallel  Wat*,  biilin 
only  a  limited  sense  com'petine.  'inn'  they  ata 
between  different  termini,  and  each  ix  n-quired 
for  Ihe  trade  of  ils  own  scctioD  of  the  siate. 
Even  io  the  prit^nt  cose  the  comiKlilion  li 
mostly  conflned  lo  the  through  traffic.  Cnuaid- 
eratioha  of  this  kiud  may  induce  legislatures.  In 
particular  instances,  to  permit  the  con-iollda- 
tion  of  parallel  roads  without  inl»-ndiug  thereby 
to  relinquish  their  right  to  forbid  the  cooaoll- 
dstion  of  sucb  parallel  Hoes  asare  in  fact  com- 
peting. 

Permission  to  consolidate  such  roads  is  no 
more  to  be  taken  as  an  approvnl  of  a  general 
policy  of  consolidation  than  are  the  laws  wbicti 
have  been  repeatedly  upheld  by  this  court, 
granting  corporalions  exclusive  privileges  to 
supply  municipfllitics  with  the  ciimf'irts  of  life 
fora  certain  nunUier  of  years,  of  which  class 
of  monopolies  the  one  upheld  In  JVew  i/rieamt 
Gadoid  Co.  1.  Louitinia  lAght  da.  P.itM^ 
a>.  lis U.  a  650 [39; 516],  isa disiiuguisb<>d ex- 
ample. Sucb  cases  are,  however,  exceplioBal. 
1«1  C.8. 
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timi'.  In  coDBiderallon  of  brarBts  llkelj 
crue  Lo  tbe  public  rrom  Ibe  eslablisbmem  ol  t 
parllciilar  induHlrr.  Even  Id  Bucb  caaes.  bon- 
eyet,  we  hkve  beld  Ib&t  tbe  monopoly  may  be 
modtfleil  or  abrogated  If  it  proved  to  be  prelu- 
diclal  to  the  public  liesltb  or  public  morels. 
Ilulelterf  Union  8.  H.  dt  L.  8.  L.  Oo.  ».  Cm- 
unt  my  L.  8.   L.   AS.  H.   Co.   Ill  C.  B.  748 

S!8:  585J.  In  tbia  case,  Mr.  Justice  Miller,  In 
ellverlDg  the  opinion  of  the  court,  o.eerved 
(  p.  7o0  [B87]):  "While  we  are  not  preoared 
••7  that  tbe  lepBlaturc  can  make  valid  co 
■reels  on  tbe  subject  embraced  in  the  UTieat 
deBnltion  of  Ihe  police  power,  we  tbink  that, 
in  rei^ard  10  two  Bubjectn  so  embraced,  it  caa- 
not,  by  any  con  [met.  limit  theeierciaeof  tboae 
powers  to  tbe  prejudice  of  the  general  welfare. 
These  are  Ibe  publie  /italt/i  and  puUie  moral*. 
Tbe  preserTBtion  of  tbese  is  M>  necessary  to  tbe 
TOO]  best  interests  of  'Eocial  organiznlion  that 
a  wise  poliuy  forbids  tbe  lepielaiive  body  to  de- 
veit  ilBcIf  of  tbe  powerlo  enact  laws  for  tbe 
preservntiOD  of  health  and  tbe  repreasion  of 
crime."  To  the  same  effect  are  Bagd  t.  Ala- 
iMima,  04  U.  S.  641)  124:  3021;  and  Botloa  fker 
Co.  T.  JUattachutrlli.  St  U.  S.  96  [24;  »g9]. 

There  are  doubtless  cBsea  where  the  police 
power  has  lieen  invoked  lo  justify  acts  of  ihe 
legislature  which  were  dicialed  to  a  certain 
»lent  by  local  interests,  or  with  the  effect  of 
unduly  liuidcnin^  ur  inlerferlng  wilh  foreign 
or  inierstaie  commerce.  Wiibm  this caiepory 
are  laws  levying  taxes  upon  alien  imssengera 
arrivin);  f  mm  foreign  ports,  for  tbe  u<^e  of  hos- 
pitals iSmiYA  V.  Turntrr  The  J^tffi.'fr  Catf^] 
48  U.  8.  7  Hon.  283  [12:702]);  requiring  a  bond 
to  be  given  for  every  such  passencKr  lo  Id- 
demnffy  the  stale  against  expense  for  the  re- 
lief or  Eiip|>on  of  (he  persoD  named  in  tbe 
bond  ( llemltTwn  v.  WKkham,  92  U.  8.  350  (23r 
B43]),  even  tbouph  such  bonds  be  limited  lo 
lewd  and  debauched  women  C'hy  Lung  v. 
PVecmnii,  82  U.  S.  27S  [28:550]):  prohibiting 
the  driving  or  conveying  of  foreico  entile 
into  the  slate  belween  certBlij  dales  lEni^iuM 
A  St.. I.  «,  Co.  v. //UMB,  05  U.  S.  46S|S4:527|1; 
taxing  [Mrsons  in  other  slales  etigaeed  in  sell- 
log  or  solieiting  Ibc  sale  of  liquors  lo  be 
ablpped  intci  the  stale  from  places  without  it, 
without  imposing  B  tai  upon  stii.iliir  agents  for 
manufRcturera   wtibin   the  slnie   {Wnlling 


auiring  iospectiOD,  before  siaughiering,  of  cnt- 
e,  sheep,  and  swine  dcsiencd  for  alaughlcr  for 
human  food,  so  far  as  they  apply  lo  foreiim 
mcMls  (MiLiifteta  v.  Barber.  136  0.  S.  313  |84: 
4M],  3  Inters,  Com.  Rtp.  185)^  a  similar  alat- 
uie  prohibiting  the  sale  of  meat  from  animals 
■lauglitered  IIHI  miles  or  more  from  Ibe  place 
at  m-hich  It  was  offeitd  for  sale,  unless  prevt- 
ouslj  Inspected  by  local  inspectors  iRn'mmer 
T.  Htiman,  ISfl  U.  S.  78  |S4:882].  a  Inlers. 
Com,   Rep.   485);  and    flnnlly,  to  etatules  re- 

Sulring  a  license,  under  onerous  coDditioiis, 
rom  Ibe  agents  of  foreign  express  companipH. 
Orvteher  \.  Eenlvdy,  141  U.  8.  47  [35;e,'i0]. 
These  cases,  however,  do  not  Infringe  upon 
the  general  principle,  ao  frequemly  declared, 
tbat  where  tbe  police  power  is  invoked  in  good 
faith  for  the  prohibition  of  a  practice  wbicb 
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the  legislature  has  declared  to  be  detrimental 
to  the  public  interests,  it  will  be  sustained 
wherever  it  can  be  done  nithnut  tbe  Impair- 
ment of  vested  rlghta.  Notwithstanding  these 
'cases,  the  general  rule  holds  good  that  [70 1 
whatever  Is  contrary  to  public  policy  or  Inimical 
to  the  public  loteicsls  Is  subject  to  the  police 
power  of  tbe  atate,  and  within  legislalive  con- 
trol, and  in  the  eieriion  of  such  power  the 
leg^lalnre  is  vested  with  a  large  discretion, 
which,  if  exercised  bona  fide  for  the  protec- 
tion of  tbe  public,  1b  beyond  the  reach  of  ju- 
dicial Inquiry. 

6.  But  little  need  be  said  in  anawer  to  tbe 
final  contention  of  the  plaintiff  In  error,  that 
Ibe  assumption  of  a  right  to  forbid  the  con- 
solidation of  parallel  and  competing  lines  is 
an  interference  with  the  power  of  Congress 
over  interstate  commerce.  Tbe  same  remark 
may  be  made  with  respect  lo  all  police  regula- 
tions of  inierstaie  railwaya.  All  such  regula- 
tions interfere  indirectiv,  more  or  leas,  with 
commerce  between  the  states,  in  tbe  fact  that 
thev  impose  a  burden  upoti  Ibe  instrumenta  of 
suclb  commerce,  and  add  something  to  the  coM 
of  transportation,  by  the  expense  incurred  in 
conforming  to  such  regulations.  These  are, 
however,  like  the  taxeslmposed  upon  railway! 
and  their  rolling  stock,  wbicb  are  more  or  less 
according  to  tbe  policy  of  Ibe  state  within 
which  the  rosds  are  operated,  but  are  still 
within  tbe  competency  of  tbe  legislature  to 
impose.  It  ia  otherwise,  however,  witb  respect 
lo  taiea  upon  their  frenchisea  and  nwipli 
from  Interstate  commerce,  which  are  Ireoied  as 
a  direct  burden.  There  are  certain  inlima- 
tions  in  some  of  our  opinions,  wbiuh  might 
perhaps  lead  lo  an  inference  Ihat  tlie  police 
power  cannot  be  exercised  overs  subject con- 
floed  exclusively  to  Congress  by  tbe  Federal 
Conslituiion.  But  while  Ibis  is  true  with  re- 
spect 10  the  commerce  itself,  it  is  not  true 
wItb  respect  to  the  instruments  of  such  corn- 


It  w 


d  in  Sherlock  v.  AUii^g.  03  U.  S.  00 


ifcV  V.  MataehvKttf,  IS'i  L",  E 
[SO:  224),  tbat  "in  conferring  upon  Congrtss  the 
regulation  of  commerce  it  was  never  intended 
U)  cut  Ibe  stales  oft  from  legislating  on  all 
subjects  relnling  to  tbe  beattb.  life,  aud  safely 
of  iheir  ciliitens,  though  tbe  legislation  might 
indireclly  affecl  tbe  commerce  of  the  coun- 
try. Legislation,  in  a  great  variety  of  waya, 
may  affect  commerce  and  persons  engaged  in 
it 'without  constituting  a  regulation  of  it[702 
niiliin  the  meani.ig  of  tbe  Constitution;  . 
and  It  may  he  said,  generally,  that  Ibe  legisla- 
<n  of  a  state;,  not  directed  against  commerce 
-.  any  of  its  teErulatirna.  but  relating  lo  Ibe 
rights,  duties,  and  liabilities  of  citizens,  and 
ontv  indirectly  and  remotely  affecting  tbe  oper- 
ations of  commerce,  is  of  obligatory  force 
upon  citizens  wiihin  its  territorial  jurisdic- 
tion, whether  on  land  or  water,  or  engaged  in 
commerce,  foreign  or  inierstaie,  or  In  any 
other  puisuit." 

It  has  never  been  supposed  that  the  domi- 
nant power  of  Congress  over  interstate  com- 
merce look  from  the  slates  Ibe  power  of 
legislalion  with  respect  to  tbe  instruments  of 
such  commerce,  so  far  as  tbe  legislation  was 
'Itbln  its  ordinarr  police  powfia.  Nearly  all 
8» 


r  police  powyn.    riearl 
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Sdpkkmb  Court  or  the  Ukited  Btates. 


tb«  iBilirayB  in  tha  countir  bkve  been 
Btiucted  undn-  slate  sulbontT,  uid  II  ca 
be  supposed  ibat  ibe?  Inienaed  to  abandon 
tbeir  power  over  Lbem  u  soon  u  Ibey  nen 
flnlBbed.  Tbe  power  to  conetTuct  Ibem  In- 
volves DCfv^iiarily  tbe  povet  to  Impoie  Bucb 
regulstinnB  upoD  their  opernlion  at  a  Bound 
regard  iot  the  Inlecests  of  tbe  public  nmy  seem 
to  rendi'r  desirable.  In  the  diviaiooof  autbor 
itj-  wilb  respect  to  interblate  railways  Congress 
re^ervev  10  Itself  tbe  superior  right  to  control 
tbf'ir  c<iinmerce  and  forbid  inlerference  tl 
with:  while  to  the  bihIcs  remsinB  Ihe  power  to 
create  Mud  (o  nsuJale  tbe  ioslrumeats  of  such 
commerce,  so  fnr  as  necessary  to  the  conserra- 
tloii  of  the  public  Inlerests, 

If  it  be  ni'Eiumed  tbat  the  slntes  have  no 
nahi  10  forbid  the  conaolidatinu  of  competing 
liue^.  Iiecnuse  Ihe  wbole  Fiitijecl  is  within  tbe 
coiiTiJdf  C'"iiL'ress,ii  "oiild  necesaarily  follow 
thill  Oinj!!'.'**  would  have  the  power  to  aulbor- 
izr  vucb  colli  ilidatioo  Id  defiance  of  state 
legislntion.— a  proposition  which  only  oeedato 
be  staled  I"  demonstrate  111  iinsoundoesa.  As 
we  bitve  already  snid,  the  power  of  one  rall- 
nar  ■'i'irp<>riiti<in  10  purclinse  Ibe  stock  and 
frabi'lii'pE  of  another  must  be  conferred  by 
exprt"-s  laDfru:ii;e  to  that  effect  in  the  charter, 
nml  ht-jice  if  ilie  charter  of  the  LAN.  Co. 
had  liti'ii  »ilrni  upon  that  point,  it  will  be  con- 
ccilcd  Ibat  it  nould  have  no  power  to  mnke 
tbe  |>ri>|>iiM'il  purchase  in  this  care.  Asthe  power 
70;J]  *to  purchase,  tbeo,  is  derivable  from  Ibe 
stnle.  tbe  stale  may  aocorapBny  it  wilb  such 
limiiaiion?  »<  it  may  choose  to  Impose.  It  re- 
aull-.ilieii.  from  tbe  argumeni  of  the  appellant. 
Ibat  if  tbiTe  be  :iny  InterrcrcDcewith  interstate 
Comni'-rce  it  is  in  Imposing  limitalioos  upon 
Ihe  e\erti-e  of  a  right  wliicb  did  not  previously 
ezibi :  uixt  beiice.  if  tbe  state  permits  such  pur- 
^haw  (ir  ciinsolidatioD,  It  Is  bound  to  cilend 
Ibe  ;~.titb(irily  to  every  possible  case,  or  expose 
Itself  Id  the  cbarge  of  inierfering  with  com- 
merce.    This  propositioD  is  obviously  unteu- 

While  lb"  cousiitulional  power  of  ibo  state 
In  this  pntficuluT  bas  never  been  formnllv 
passed  upon  by  tbis  cnuit,  tbe  power  of  state 
io).'Kt:iiures  to  impose  Ibis  restriction  upon  tbe 
geneiiil  authoiity  to  consolidate  lias  been  recog- 
nized in  a  uiim'ber  of  cases.  BnUimore  dt  0. 
n.  '■«.  V.  Mnrhlaua.  8H  U.  S  31  Wall.  456, 
470  (22:  CT6.  IffWl;  WiWib  v.  Ohio,  BS  U.  9. 
»I9  Vii:  :l."iT]:  Walhi^  v,  l^mit.  97  U.  8, 146, 
154  [JJ:  c^.  SOS];  iVrv  Ba^ah  Tiep.  v.  Oam- 


10^  [32: SSel;  £*i>kut  <tW.R.Oe.  v.  Miuouri, 
loan.  8.  SOI  rS8:4«)]:  Athley  1     ~ 
n,  8.  436  (88:774},  4  Inters.  Coi 


8.  Sdl  [S8: 4«)i :  AtMey  v.  Rvan.  ISS 

""  '"  *74},  4  Inters.  Com.  Kep.  661 

It  was  broadly  beld  tbat  a  slate. 


In  tbe  Inst  ci 

in  permitting  railway  companies   to   oonaoll- 

dale,   might    Impose    sucb    conditiooa    as    It 

deemed  proper,  nud  that  the  acceptance  of  tha 

francbise    implied  a  submission   to   Ibe  con 

dillona,  without  wbicb  it  could  not  have  been 

obtained. 

The  power  to  forbid  such  purchase  or  cod- 
Bolidalion  with  competing  linen  has  been 
directly  upheld  in  a  large  number  of  cases  in 


the  at 


}.  la  a 


ilch  CI 


lation  of  the  commerce  clause  was  suggested, 
aad  in  olhera  it  was  not.  i/a/fr  v,  Cinnnnati. 
H.  A  D.  S.  Go.  Sa  Ohio  L  j;  681  State.  I.eae, 
T.  AlehUon  d  Jt.  R.  Co.  24  Neb.  148;  Qulf,  C. 
d;S.  K  K  0>.  T.  StoU,  72  Tei.  4M.  2  Inters. 
Com.  Rep.  835,  1  L.  K.  A.  S4»;  /iott  Line  xi 
B.  II.  Co.  V.  Ruthinp.  69  Tex.  306;  I'enxtyl. 
tania  li.  Ca.  v.  Com.  (Pa.)  7  Atl.  368;  Wjflrr 
V.  Philadelphia  City  Pau.  B.  Co.  186  Ph.  W, 
9  L.  R.  A.  869:  Ovrrier  t.  Conoord  R.  Carv. 
48  M.  H  826;  Texai  A  P.  R.  Co.  v.  AuWern 
P.  R.  Co.  41  l.a.  Add.  910.  8ee  also  Langdon 
v.£rani;A.STFed.Rep.4l9.2L.R.A,120i//(rm- 
ilton  V.  Sar/iniiah,  *F.  <£  IT,  R.  Co.  49  [704 
Fed.  Rep  413;  Clarke  y.  Central R.  &Bfg.Oa. 
50  Fed.  liep.  ;^,  15  L.  R.  A.  «88;  Kimball-w. 
Atehiton.  '/'.  <£  S.  F.  R.  Co.  46  Fed.  Itep.  883. 
In  conclusion  we  are  of  opinion— 

1.  Tbat  a  general  right  tii  purchase  or  con- 
solidate with  olber  roada  was  never  conferred 
upon  the  L.  &  N.  Co 

2.  Tbat  tbe  Chesapeake  Co.  was  never  vested 
with  the  power  to  consolidate  its  capital  stock. 
franchises,  or  property  wilb  that  of  auy  olher 
road  owning  a  parallel  or  competing  line. 

S.  That,  conceding  tbat  the  requisite  power 
existed  in  both  tbe  above  companies.  §  :iOI  of 
tbe  CoDSiilution  of  1H91  was  a  Irgilimale  exer- 
cise of  tbe  ])olice  power  of  tbe  slate,  and  for- 
bade such  consolldatiOD,  at  least  so  far  as  such 
power  remained  unexecuted. 

Thedarttoflhe  court  of  appeal*  of  Kentuekf 
it  ther^ore  affirmed. 


Jbn>  or  VoLUMB  141. 
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THE   DECISIONS 


Supreme  Court  of  the  United  States 


OCTOBER  TERM,  1895. 


1]     UNITED  STATES,  Pi/.  ^naVr., 
STATE  OF  TEXAS. 
(Sm  8.  a  Heporter'B  ed.  1-ga  j 

Bmtndary  Utvem  Vnittd  Statu  and  Ttxat— 
Mtiith  map— contention — Red  rmr—Graer 
tottnlf — potteffUe—laealion  of  lint — ioutufti- 

riM  MfOMtlAMf, 


.  lo  BilDK  Ilia  boundarr  hetwcen  tbe  terrllorj  o( 
ttie  Unlt«d  Slats*  and  Teiaa.  tbe  traal;  of  1810 
betveea  tlie  Dulled  Stales  aod  Spain  oontroU; 
and  tlM  entlie  iDStrumeat  must  be  eiamiaed  Id 
Older  to  uoertaln  th«  real  latentloD  of  the  oon- 
liactlDg  putiea,Bad  tbe  UeMsb  map  referred  to 
therein  la  to  be  ftven  tbe  same  elteoC  aa  U  It  bad 
baeo  eipreai])'  toade  a  part  of  the  trenty- 

t.  Tbe  Uellab  map  ollSia,  referred  to  Id  tbe  treaty 
of  1819  betifeeDChe  Halted  States  and  Spain  ai 
sbowlnr  the  inttb  mcrldlaa,  with  other  lines 
named  in  deacrJblD?  tbe  boundary  fliHl  by  tbe 
(jeatr.  was  taken  h  a  general  tnM  for  HilnRtbe 
bonndarr,  but  was  not  intended  to  ooatrol  tbe 
location  of  that  merldiaD  ai  a^alDst  Its  true 
poiltlon  aatronomlcalJf  located  and  dlHerlDji 
tron  that  on  tbe  map,  tnit  tbe  treaty  llsell  pro- 
Ttdad  for  lIzinB  the  boundnry  line  with  more 
preolatonbirsurTerlDKaDd  markiDKlt. 

%.  TbeoooventlnanrooDtraotbelireea  tbe  United 
State*  aod  Texas,  aa  embraced  In  tbelr  respective 
laOflBSO,  toiretber  vltb  thesubaequcDt 
>t  Iha  two  BOTerDineiita.  adopts  tbe  true  or 


NotH.-uU  lo  iudMot  sdJIenunI  at  Mots  in 
arlr*,  see  oote  to  Nebraska  v.  Iowa.  Sik  "M. 

l«2  U.S. 


actual  lOOlb  meridian,  and  not  Ita  false  poaltlOB 
on  tbe  Hellah  map,  aa  tbe  true  bonndary  of 

4.  TbeRed  rlver.or  RloBoio.irblctab7thetre«l7 
ot  IHIS  between  tbe  United  States  and  Spain  wa* 
to  be  followed  westward  to  the  lOOth  meridian  of 
loniltude,  must  be  uken  lo  be  the  south  or 
Prairie  Doff  Town  fork,  wblob  moet  neariy 
enswera  to  the  deacrlptlon  of  tbe  Bed  rlrer  M 
abown  on  tbe  early  maps,  Includlns  that  ol  lld> 
Ish  referred  to  In  tbe  treaty,  Instead  of  tbe  north 
fork,  the  course  ot  wblcb  would  make  tbe  IId* 
run  north  and  northwestwardly. 

B.  Tbeincluaion  of  Oreer  county,  Teiat,  amons 
the  oouollea  named  In  (be  act  of  Con^re**  of 
IBTBaa  constltutlnittbe  northern  Judicial  district 
In  Texas,  inerely  placed  tbe  territory  claimed  to 
oonstltuta  that  oounty,  but  wblob  tbe  United 
States  bad  claimed  a*  part  ot  tbe  Indian  terrltorr, 
in  that  dMrtm  tor  Judiolal  purpose*  such  *a  wer* 
oompetentto  tbe  United  States  oourts,  and  wm 
not  Intended  to  express  tbe  purpose  t^  tka 
United  States  to  surrender  Its  Jnrisdlatlon,  and 
does  not  admit  tbe  rlgbt  ot  Texas  to  that  tcrrk 


e.  The  dNitnatlaa  fort  abort  ttms  I 
as  Id  Orear  eonnty.  Tesaa,  on  peUtlan  of  persona 
descrlbloK  tbemselres  as  residents  ot  sueh 
oounty,  before  tlteauiborltlM  ot  tbe  PostolBija 
Departmentdlaooreredtbat  It  was  located  In  tlM 
territory  wblob  was  In  dispnle  between  tba 
United  States  and  Teiaa.— does  not  strenrtben 
the  claim  of  Texaa  to  snoh  territory. 

T.   Tbe  location  of  tbe  Hue  established   by  tb* 
treaty  la  to  be  determined  by  tbe  con  lae  ol  riven 


„Googlc 


SttPBZMX  CouBT  OF  THE  Urited  States.  Oct.  Tkhm, 

■nddeitree*atlUltadeaDdloatltude,rathert]ima  SUles  issued  «  pcorlamftlion  wunfng  all  p^- 
by  routes  trails.  Or  roadi.  the  BiWnt  and  obar-  sons  afidnst  iDtrurllng  upon  s«ld  UiTilOfT. 
T°'"'?.''"".''J?.-?°!?!^'^^.'°li'l????!l"*^^   and  iBserWd  Ihe  rig Ll  and  Ittle  of  the  UniWd 


**!f-"?^t''.™"hl'''^™'i^V'^^™  Bl.tia  to  the  Mme.    Nor  did  the  compluni 

«..«-.  n     nin>  en  iq  ^^^  j^^  asseition  of  jurisdiclion  by  the  i»L_ 

ance  of  this  proclamBiioii.  but  In  Juae,  186^ 


8.   ThBterriWryeaaeofthelOOthnierldUnofio^  Lieutenatit  (J.  J.  Crane,  24tli   U.  a  Infant  it 

):'^''-''';i'^^°^''^°'\^l^^^^'''^°'^  proceeded.  i>nder   inslructiona.  to  nolify  Mr 

?,^'fu^rd'B^;^."iru.ri:ltVnS  -o,ebyOctol«rl.lB84   andtffoSnd   ther. 

both  of  Bed  rli-er  and  o(  tte  Pralrlo  Dob  Town  «'ef  tbM  lime  force  would  be  ueed  lo  remor* 


fork  or  south  fork  of  Bed  river  until  s 


„„..„  the  lOOch  merldlBD  of  longitude,  which  Tbe  oral   icstimooy  upon  Ibe  earlj  oomen- 

terntory  la  someHmoi  called Qteercouotr,— eon-  clature  of  atreama,  the  physical  features  of  the 

■UtutesDo  ptirt  of  Texas,  but  la  subject  to  tlie  country,  and  recognition  of  boundaries  bv  tba 

ezoluslve  jurisdiction  of  the  United  States.  reapL'CIJve   parlies  U  subject  to  tbe  criticism 

TNo  8  Orisinal  1  '''"' ''  must,  of  necessity,  have  bcco   more   or 

■■      '    '  less  imperfect. 

Argued  October  a-XS.  1895.  Deeidtd  March  16.  ^^'^i?""!- ^'"''^ii^  ^^ijf'T<«*=«33); 

'                              jgjig  Stroud  Y.  Spuniijitld,  38  Tex.  650. 

Tbe  leRal  elTecl  of  tbe  work  of  Ibe  boundai7 
eomrnissiOD  of  1839,  so  fsr  as  tbe  Bxedoess  of 

SUIT    IN   EQUITY  by  the  United  States  the  line  of  the  lOOih  meridinn   Is  coocerned. 

agaicGt  the  Slate  of  Texas  to  delermiue  ibe  amounts  (o  an  atireemeot  of  boib  pariiet  to  this 

boundary  between  tbe  territory  of  tbe  United  cause  iccepllDg  so  mucb  of  tbe  controversy  u 

Stales  and  Teua  lad   to  have  it  Judicially  settled. 

determiued  whether  tbe  tract  of  land  known  Hluxle   Itland   t.   MauaeAuiftf*,  45  U.  H.  4 

as  Greer  County  was  wiibio  tbe  territory  of  How.  691(11: 1116);  Coott.Untttd  StaUt,  188 

the  UnllPd  SUIesor  within  IlieSlBle  of  Teias.  U.  8.  158(34:908). 

A4!udgidl/,at Greer Goiintyii not iru^ladtdwitJi-  If  tbe  act  of   ConsreM  in  questtonbaa   any 

t'n  tAe  Hlate  of  Texat.  but  it  mbjtct  to  the  exelu-  bearing  on  the  question  of  title  to  and  aonr- 

iitejUTi»tliettonof:/ie  United Stala.  ei^lv  over  tbedispuled  land,  Iben  tbe purpoM 

See  same  case,  148  U.  S.  631  ^38:  285).  and  scope  of  that  act  were  far  beyond  what  iu 

Tbe  facia  are  slaled  In  Ihe  opinion.  tille  or  text  indicated. 

Uettn.  Jadaon  H&rmoo.  Attorney   Oen-  It  was  not  intendeil,  nor  was  capable  of  tba 

era],  Holmea    Conradt   Bolicllor   Qeueral,  coostniclion  that   it  was  a  ce^ion  or  convey- 

and  EdKAV  AUjtn.  for  com  plain  aut:  anceof  1,617.000  acres  of  laud  pure  and  simple. 

The  luo  Roxo  of  tbe  trealv  map  coincides  without  ronjiderniion,  or  that  it  was  a  quit- 
more  closelv  with  tbe  Eecoeahquehouo.  or  claimto  that  wbicb  had  been  the  subject  of 
main  Red  river,  than  with  Ibe  north  fork  of  conteniion  for  yeara.  It  is  not  allowable  to 
tbal  Elream.  interpret   wbat   has    no   need    of    interpreta- 

Coulendiog    that  the  true    lOOlb   cneridlan  tion. 

must  be  adopted  as  Ihe  boundHry,  and  claimiuj;  Vattel.  Law  of  Nalions.  §  240. 

Ibat  as  between  the  north  and  soutb  forks  of  We  are  asked  to  tnlerpret  an  act  whlob  d«- 

Ited  river  tbe  true  purpose  and  intention  of  the  c1  area  one  specific  object,  contemplated  by  tbe 

parties  lo  tbettealy  cannot  bedeiermtned  from  Oonstitallon  and  essential  to  the  public  welfare, 

any  evidence  of  wbat  was  known   and  under-  aaembraciog  another  and  difTerent  purponu  or 

stood  when  tbe  ireatv  was  entered   Inlo,  then  effect,  wblcb  is  lo  direct  contravention  of  the 

the  maxim  "that  ll  is  not  allowable  to   inter-  proper  exerclae  of  Ibatpnwer.     And  that,  too. 

pret  wbat  has  DO  need  of  Inlerprelalion"  (Vat-  In  the  face  of  tbe  treaty  provision  for  the   con* 

tel,  Law  of  Nations,  S54)   bas  no   application  tinued  exerdse  of  Jurisdiction  over  any  lerri- 

(o  the  cose  presented  here.  tory  where  already  exerdaed,  until  a  flnal  de- 

The  south  fork  Oils  the  condiUoos  to  make  termination  of  boundaries. 

It  the  main  stream.     It  runs  further  wealward,  If  we  admit  tbe  poaslbllity  that  the  act  in 

and  is  thelongerof  the  two  forks.  question  could  bave  contemplated  a  surrender 

As  to  Ibe  Santa  Fe  trail,  we  bave  no  hiator-  without  any  equivalent,  of  this  vast  domain, 

leal  reference  to  rely  upon:  no  legacy  from  we  may  be  aided  In  endeavoring  to  aacertain 

trappers  or  traders  wbo  travetsed  It;  tbe  pfo-  that  Intention  by  looking  lo  other  acta  and 

neers  of  civilization  do  not  seem  to  bave  pos-  utterances  of  tbe  parliea 

Mssed  an  vlijEbt  in  regard  toit.and  tbe  boundary  In  tbe  interpretations  of  trealln,  compacta, 

commissioD  of  1886  bad  not  discovered  the  mass  and  promiaea  we  ought  not  to  deviate  fromtlw 

of  modern  evidence  la  that  regard  which  has  common  use  of  tbe  Tangnage,  unleai  we  have 

been  introduced  in  this  cause.  very  strong  reasons  for  it.     It  is  then  a  groes 

A  review  of  tbe  autboriiiea  cited  by  the  state  quibble  to  affix  a  partlcularaenae  to  a  wordln 

of  Texas,  In  tbe  effort  to   trace  tbe  bUlory  of  order  to  elude  the  true  sense  of  tbe  entire  ex- 

Greer.  as  being  claimed   aa  part  of   Texas  be-  pre&sion.     Every  interpretation   that  leada  to 

fore  tbe  state  was  admitted  aa  a  State  of  tbe  an  absurditv  ought  to  be  rejected, 

Cniled  State*,   will  demonitrate  how  utterly  Vattel.  Law  of  Nat'ins.  853. 

fallacious    and     misleading    ia    this    conlen-  No  preaumptioD  arises  from  the  laognage  of 

tlon.  tbe  act  of  1879  of  a  purpose  to  abandMi  tba 

Even  before  the  forty  families  had  taken  up  claim  to  ownershlpof  tbe  land, 

their  retidencea,  tbe  president  of  the  United  Congren  has  decUnd  the  aot  to  be  an  Inad- 


18ML 


nmm  Btatb*  t.  Btatb  or  Tbxaa 


■wtence.  and  theinlent  to  girethliteiTitoiylO 
Ibe  Blale  of  Texas  U  dcDteo. 

The  maxim  tbat  "tt  U  not  allowaUa  to  In- 
terpret irhai  bas  do  need  of  iDterprpiailOD" 
flods  no  place  In  coualderiOK  the  true  meaning 
and  effect  ot  the  act  of  Coogresa  to  orftaotze  a 
TJniied  States  court  for  the  northern  Judicial 
dialrict  of  Teiaa. 

The  plea  Id  this  behalf  does  not  aaaert  or 
claim  that  the  Btate  of  Texsa,  at  tbe  lime  the 
act  naa  framed  and  passed,  underelood  tbat  ft 
was  inleoded  to  bear  upon  tlie  question  ot  the 
conflicting  claims  to  tliis  territory. 

Under  the  practice  ot  tbe  stale  of  Texas  this 
plea  would  be  fatal  upon  demurrer  because  il 
does  not  set  up  or  allege  aaj  conaideraiion  for 
tbe  lease  relied  upiin. 

Prfen  v.  CUincnU.  62  Tex.  UO, 

We  are  not  to  presume,  without  very  strong 
reasons,  tbat  one  ot  tlie  contracting  parties  in- 
tended to  favor  tbe  other  lo  bis  own  prejudice. 
We  must  leek  for  the  will  of  the  parties  in  tlie 
tense  most  favorable  to  equality  and  common 
ftdvsDtage. 

On  the  day  tbe  act  of  1S79  was  psMed  each 
party  claimed  title  to  Che  land.     Neitlier  may 


was  certainly  exercisin);  possessory  power. 

This  court  has  but  recently  declined  to  aa- 
(iime  tbat  Congress  deliheiatel;  directed  an 
illegal  proceeding,  where  tbe  act  in  con- 
troversy, taken  in  connection  with  its  prior 
act,  in  pari  materia,  leads  to  a  diflerent  con- 
cluafon  as  toita  inieniiOD. 

United  Statei  v.  Dalit*  Military  Boad  Co. 
140  U.  ti.  et)l{S5:0Tl). 

Applying  ibe  rule  that  ''the  inlencion  of  tbe 
legislature  may  be  found  from  the  act  ilselt, 
from  other  acts  in  pari  materia,  and  sntnetioieH 
from  thecauseor  necexaily  of  Ibe  statute,  and 
wherever  the  intent  can  be  discovered  itetiould 
be  followed  with  reason  and  discretion" 
(Dwarr.  Cital.  144),  then  tbe  set  in  question 
cannot    be    construed   as    a    cession   of    ler 

Uriwrv.  Blmtghtr.tSiV.  8.  14Pet  197(10: 
417). 

The  inleolion  of  tbe  legislature  is  to  be  re- 
sorted to  in  order  to  f  nd  the  mfaoine  ot  tbe 
words.  Tbat  meaDing  may  be  extended  be- 
yond tbe  precise  words  used  in  the  law  from 
tbe  reason  ur  motive  upon  which  tbe  leuisla- 
ture  proceeded,  from  the  end  in  view  or  the 
purpc»e  which  vras designed. 

OniUd  Statei  v.  Frtemaa,  44  D.  S.  8  Eon. 
ses  (II :  7^. 

In  order  to  arriTe  at  a  true  construction  it  is 

Krraissible.  and,  indeed,  eometimes  requisite, 
r  the  court  lo  "lake  Judicial  notice  of  con- 
temporaneous history  or  other  authentic  works 
and  writings." 

Endlich,  Interpretation  of  Statutes,  88. 

The  words  of  a  private  grant  are  taken  most 
■trongly  against  the  grantor,  but  this  rule  is 
reversed  in  cases  of  public  grants.  They  are 
construed  strictly  in  favor  of  tbe  government 
on  grounds  of  public  policy. 

Sutherland.  SUt.  Const.  %  478;  SlideU  t. 
eran4f»an.  111  U.  S.  4P  (28:  321). 

Only  tbat  which  is  granted  in  clear  and  ex- 
plicit teroia  pasaea  by  a  grant  of  property, 
Itti  D.8. 


franchises,  or  privilegea  in  which  th«  goTera- 
mtiit  or  tbe  public  bas  an  inlereat 

Am  v.  Minntmta  d  N.  W.  R.  Oo.  66  D.  a 
1  Black.  358,  3(»0  (IT;  147.  154);  NorOiwittrrn 
/TertiUHna  Co-  v.  Hydt  I'ark.  B7  U.  S.  859. 
866  (24:  1036.  1038),  JJnnnibal  <£  S.  J.  It.  Co. 
V.  Mifouri  Hivtr  I'aeket  Co.  120  U.  S.  S60, 271 
(81:  781,  7S5)i  Central  Trantp.  Co.  v.  I'ullman 
Palaet  Qir  Co.  18»  U.  8.  24.  4S  (35 :  55.  ft')): 
Stale  V.  Paeifie  Ouano  Oo.  22  S.  C.  60.  P3, 
H6:  Btein  t.  BienviUt  Wattr  Mpply  Co.  141  U. 
S.  67(35:682). 

Statutory  grants  of  tbat  cbaracler  are  to  be 
construed  strictly  In  favor  of  the  public,  and 
wbatever  is  not  unequivocally  granted  is  wilh- 
belii.  MiiibinE  passes  by  mere  implicHiion. 

HolyokB  Water  foaer  Co-  v.  Li/maa.liZV.  8. 
10  Wall.  rH)0(21:18Jt), 

This  principle  ia  a  wise  one,  aa  It  serves  to 
defeat  any  purpose  concealml  by  the  skilful 
useof  terms  to  accomplisb  something  not  ap- 
parent on  the  face  of  tbe  act,  and  thus  sane- 
dona  only  open  dealings  with  legislative 
bodies. 

SliMlr.  Grandjean,  111  U.  B.  412.  486(28: 
321,  8S0I:  Coomai  Min.  Co.  v.  South  Uarolina, 
144  U-  B.  Gr.2  (:-)6:  5431. 

In  United  Siattt  v.  FiAtr,  6  U.  S.  2  Crsncb, 
S5H.  3U6  (2:  804,  S13).  Chief  Jtiiliee  ftluistiull 
said:  "Neither  party  contends  that  tlie  title  of 
an  act  can  control  plain  words  in  Ihi'  body  of 
tbe  statute;  and  neither  denies  thai,  taken  with 
other  parts,  it  may  assist  in  removing  ainbigu- 
itiea.  Where  the  Intent  is  plain,  noibing  is 
left  to  construction.  Where  the  mind  Intxirs 
10  discover  tbe  desigu  of  tbe  legislature.  It 
seizes  everylbing  from  which  aid  can  be  de- 
rived: and  in  such  esse  the  title  clnima  a  de- 
gree of  oolici-.  and  will  have  its  due  share  of 
conMderalinn." 

(/ni(«d  Statet  v.  Palmer,  16  U.  S.  8  Wheat. 
610  (4:  471). 

In  \yi7wna  cf  St.  P.  R.  Co.  t.  Barii<y,  118 
n.  S.  618,  620  (28:  llOB,  1111).  spenkingof 
legislative  grants,  this  court  has  said:  "They 
are  to  receive  such  a  const  ruclion  as  will  carry 
out  Ibe  intent  of  Congress  .  .  .  To  ascer. 
lain  tbat  intent  we  must  look  to  tbe  coudtlion 
of  the  country  when  the  acta  were  iHisseii.  as 
well  as  to  the  purpose  declsreil  on  their  face, 
and  read  all  parts  ot  them  together." 

Leavenworth,  L.  <t  G.  &.  Co.  v.  Unittd 
»ata,  92  U-  H.  738  Q»:  6S4). 

And  in  the  recently  decided  cause  of  Barden 
V.  Nortltern  P.  R.  Co.  the  court  reiterates  this 
doctrine  of  cod  struct  ion.  and  says  "that  it 
should  be  forever  closed  against  ftirtber  que*- 

1S4  D,  B.  82S  (38:  1001);  Sulberlund,  StaL 
Const,  %  378,  and  cases  cited. 

Estoppel  cannot  be  pleaded  by  reason  of  an 
act  of  the  party  against  whom  pleaded,  unless 
the   one  pleading  ll  has  been  induced  lo  act 

Grig^  v.  CaniOi.  B7Tex.  260. 

The  position  of  Che  state  of  Texas  lacks  tbe 
essentislingredienC  of  not  having  been  led  to 
act  diBercnlly  in  consequence  of  tbe  matter 
set  up  in  estoppel  to  what  she  would  otherwise 
have  acted.  This  is  a  tiindainental  principle 
and  prerequisite  to  tbe  operation  ol  Ibe  bar. 

Bigelow,  Estoppel,  Stb  ed.  SSSL 


ovGoi>^,v 


gUPBUtl  COUKT  or  TBI  UnTKD  StATm. 


Oct.  Trbm, 


Id  %  cue  Id  wblcb  two  lovereiKii  stetn  are 
CODleBllng  a  quetlion  of  boundary ,  the  mott 
liberal  principles  of  practice  tad  pleadiDg 
ouplit  to  be  Bdopted,  Id  order  to  eoable  both 
paitie*  to  preseni  ilieir  rcspeclWe  claims  io 
their  tull  Btrenfitb. 

Rliode  Itlaad  t.  MauadtvetU,  SO  D.  a  14, 
Per.  210(10:428). 

Tbe  rule  vhicb  operates  ordioirll;  aa  a  bar 
la  equitj  does  oot  Bpplj  in  a  case  like  thii. 

Rhode  Wand  t.  Mauaehiu^U,  40  D.  B.  16 
Pet.  27B  (10: 736]. 

Courts  look  wilh  disfsTor  upon  applying 
the  dootrioeol  estoppel  ai^atnst  tbe  sovereign. 

St-te,  Lott,  V.  Brtwer.  64  Ala.  287. 

While  tbe  ilBie  maybe  estopped  b;  its  ex- 
press gTHDl,  no  bar  CHn  arlK  from  the  laches 
or  iinauthoilzed  act  of  itx  oin(«r». 


based  on  a  former  judenieDl,  tbe  parly  alltrg- 
iog  it  must  estublisli  thai  tbe  same  fact  Bought 
to  be  litigated  in  the  second  suit  was  In  issue 
Id  the  fliBt  suitl 

Rrmington  Paper  Co.  y.  ffDovghertji,  81  N. 
T.  476. 

In  Atty.  Gen.  t.  Marr.  65  Mich.  44.1.  It 
nas  beld  llint  where  a  board  of  supervisors, 
wiltiout  tbe  IfchI  power  so  to  do,  bad  desig 
nntLKl  tbe  boDils  of  a  township,  Iohr  acquit}- 
cence  did  doI  estop  tbe  statu  from  asserting  bet 
rlirhtsBTid  correcting  the  wrong. 

Tbe  absolute  absence  of  aoy  cousideration 
whaleTer  for  the  surrenderor  a  territory  larger 
tbsn  the  state  of  Delaware,  taken  In  coDDec- 
liou  with  tbe  sbseoce  of  anv  words  of  grant 
or  relioqutsbmcnt,  must  aid  In  adcerlaiaitig  tbe 
iitidcrslunding  of  the  parlies  and  the  conse- 
<liieut  Icgiil  status  of  this  claim. 

Upon  tbe  facts  and  law  presented  the 
Uoilcd  States  and  not  the  state  of  Texas  has  a 
cleiir  and  just  title  to  tbe  territory  in  dispute 


berion.  and    (ieorgt  8,   FYremaa.tor  defcnd- 

fhe  treaty  of  1919  between  Spain  and  the 
Uoilcd  Slates  baring  prescribed  in  pUin  and 
unnmbiguous  terms  tbal  tbe  boundary  lines 
between  tbe  two  nations  as  therein  Ind'icaled, 
Should  be  as  laid  down  in  Mtlisb's  mapof  the 
United  btate.o,  published  at  Pbilsdelphia,  im- 
proved to  tbe  1st  of  January,  1818,  wbicb 
map  was  appended  to  tbe  treaty  and  became  a 
pint  thereof,  it  is  fruitless  now  toinqiiire  fur- 
ther as  to  ibe  location  of  tbe  true  lOOili  meri- 
dian of  longitude,  or  wbicb  branch  of  Ked  river 
istliemsin  river.  The  map  of  Hellsh  flies  Ibe 
lOOlh  degree  of  longitude  west  from  Green- 
wich epprozimatelv,  TO  miles  below  and  cast 
of  tbe  forks  of  lied  river  as  now  known,  and 
Is  conclusive  upon  both  parties  to  tlie  treaty, 
tlieir  privies  and  sucreasors,  regardless  of 
Other  facts.  The  boundary  established  and 
fixed  by  compact  between  nations  becomes 
conclusive  upon  all  subjectsand  citi sens  thereof 
and  binds  tbetr  rights  and  Is  to  be  treated  to 
all  Inleotsand  purposes  as  the  true  real  bound- 
ary lietween  slates. 

R/^«  Itiavd  T.  MatiaelMtttU,  87  U.  8.  18 
Pet.  061(0:1338). 
HO 


Tbe  purpoae  of  constructioo  la  to  expoond 
treaties,  not  to  frame  tbem. 

Wildman,  InleniailoDal  Law,  %  177. 

Surveys,  plats,  or  maps  to  wbicb  referenca 
is  made  in  tbe  deed,  contract,  act  of  Oongnta, 
or  a  treaty,  have  the  same  effect  and  operate  at 
if  tbey  were  inserted  at  length  Id  the  daoM 
referring  to  them. 

Fitxmaurux  *.  BayUy,  0  H.  L.  Cas.  90; 
ElUotl  V.  NoTtluiuUrH  B.  Co.  10  H.  I,.  Caa. 
S33:  Mr.Irer  v,  Wnlker,  18  D.  8.  B  Cranch,  178 
(3:  694),  17  n.  «.  4  Wheal  444(4:  611);  AVmna* 
V.   BraUy.  (17  H.  S.  2  Black,  490  117:  27m. 

The  words  to  which  refen-nce  is  made  ioaa 
Instrument  have  tbe  same  effect  and  operation 
as  if  tbey  were  Inserted  in  tbe  clause  referriog 
to  tbem. 

Broom.  Legal  Maxima,  673:  C&m.  v.  T^ni*- 
eylmnia  Canal  Co.  m  I's.  42.  5  Am.  Rep.  829; 
Com  T.  Hart,  II  Cush.  IBT;  Com.  v.  Jenningt, 
121  Mass.  60,  28  Am.  Rep.  249;  2  Whart  In- 
ternnlional  Law  Dig.  2d  ed.  161a;  Doe,  Clark, 
V.  Bradtn,  67  U.  6.  IS  How.  636  (14:  1000); 
Aiwdp/i  V.  2Ww.  62 U.  8.  11  How.  618 (18: 795). 

And  aa  to  touching  the  consideration  of 
maps  thus  referred  to  the  rule  is  as  unbending 
as  it  is  universal. 

TvItT,  Boundnries.  188.  144.  160,  196.  286, 
310-^14:  S  Washb.  Real  b>rop.  412,  noU  4; 
Peonit  V.  Dana.  22  Cal.  11;  UloKr  t.  Shiem, 
32  Barb.  374. 

This  rule  must  be  received  and  considered  aa 
fixed  at  tbe  dale  of  the  deed  referring  to  tba 
mnpi.  and  nothing  occurrine  after  that  can 
cbnni;e  (he  line,  and  tbe  parties  cannot  ques- 
tion it. 

Tbe  acquiescence  of  the  parties  to  thli  as  dis- 
fingui^ed  from  open  acts  of  estoppel  bioda 
them  and  their  privies  forever  to  it,  correct  or 
incorrect,  right  or  not. 

Jordan  v.  DeaUm,  23  Ark.  701 

The  rule  Is  the  same  between  nations  as  to 
treaties  as  between  individuals  as  to  privato 


Wheal.  Intemnlional  Law.  355;  Wbart.  Am. 
Crim.  Law,  S  167;  2  Whart  International  Law 
Dig.  2d  ed.  S  133;  1  Kent.  Com.  174;  Abafcr  v. 
mUon,  27  D.  8.  2  Pel.  258  (7:  416):  Marrgat 
V.   Waxn..  IBos.  &P.  436. 

This  Uelish  map  may  have  been  wrong  aa 
to  the  meridian,  but  it  made  fixed  the  line  by 
mnrhs  that  cannot  bo  mistaken,  and  futura 
scientific  speculation  and  conjecture  hwelher 
with  all  tbe  lesiimonf  of  the  human  Hmilj' 
cannot  overthrow  It  or  set  It  aside. 

Jenkin*  v.  Trager,  40  Fed.  Hep,  728. 

This  boundary  is  recogoized  by  tbe  consti- 
tutional congress  of  ihe  state  of  (JoahuIU  and 
Texas,  in  August,  1824. 

1  While,  New  Recopiladon  of  Laws  of  SpdD 
and  Heiico,  431  et  »eq. 

And  also  in  (be  colonization  project  of  OdL 
Stephen  Austin,  1821-29. 

1  White.  New  Recopilacion  of  Lnwa  of 
Spain  and  Mexico  Hupp.  669  et  $eq. 

Where  the  fact  is  equally  unknown  to  both 
parlies,  or  when  each  has  equal  information  or 
means  of  knowledge,  or  where  the  fact  la 
doubtful  from  Its  own  nature, — In  every  anch 
case.  If  tbe  parties  act  in  gocid  faith,  n  court 
of  equity  will  not  interfere. 

Bdt  V.  Mehan,  S  CnL  169,  6«  Am.  Dec.  BM; 


Uhited  Statu  v.  Statb  of  Tkxas. 


Wittem  N.  C.  Land  Co.  77  H.  C.  M5:  Bill  v. 
B\t*h.  V»  Ark.  523;  Haton  v.  Cro^.  1  Woodb. 
&  U.  343:  Warner  v.  Danidt.  1  Woodb.  &  M. 
SO;  F«r(iin  v.  ^n^fr,  V  Woodb.  &  H.  138; 
DanUl  ».  MiUheii.  1  Slory,  172;  Juain  t. 
Jbu^mtn.  g  AlB  6fl3.  44  Am.  Dec.  448;  Dawh- 
mann  t.  Sdiulting,  75  N.  T.  65;  ff«**ter  t. 
Stark.  10  Lea.  406;  May  ».  i«  Ctt»i«.  78  U. 
B.  11  Wall.  217  (20:  50l;  Baltztr  v.  Baleigh  & 
A.  A.  L.  R.  Co,  115  U.  S  634  (39:  606};  Farn^ 
worth  J.  Duffntr,  142  U.  S.  43  (36:  S31). 

To  cDtitle  a  p>rlf  to  a  relief  ellher  defenalTe 
01  nffirmalive.  for  a  miBlalie  of  fact,  tb«r«  are 
two  requiailes  essential  to  the  ezeTdse  of 
equiUble  juriadictioD. 

3  Pom.  Eq.  Jur   1st  ed.  8  ftie. 

Tbe  fact  coDcernioe  Rliicli  Ilie  mlatake  fa 
made  must  be  material  to  tbe  traasaclioD.  If 
a  mistake  i«  merely  iocidental  and  oot  a  part 
of  tbe  ver;  subject  matter  or  essential  to  any 
of  ilB  terma.  or  if  tbe  complainlDG;  party  fails 
to  show  thai  bis  conduct  was  in  reality  deter 
mined  by  it,  in  eitlier  case  the  mistalie  will  not 
be  ground  For  any  relief.  albrmHtiTe  or  defen- 
live. 

Stone  y.  Godfnti.  5  De  O.  M.  &  G.  76;  Okill 
T.  'Wbiltakcr,  1  De  G.  &  S.  83;  THgge  v,  1^- 
vallee.  15  >Ioore  F.  C.  270;  Oarpmaelv.  Paait. 
10  Beav.  36.  89;  Pinni/  v,  Martin,  4  Johns, 
Cli.  666;  Stgvr  v.  Ttngkn,  11  Conn.  ia4; 
W'tater  ».  Carter,  10  Loigb,  87;  Triag  v.  Btaa. 
6  Humpb.  52S.  43  Am.  Dec,  447;  M'^Ferran  t. 
Taglor.  7  U.  S.  3  Crancb,  270  (2:  43fl):  Hendtr- 
ton  T.  DitkC}!,  35  Mo.  130;  I'auHtoit  v.  Van 
Iderttine,  38  S.  J.  Eq.  806;  SUttMmer  v.  Kil- 
tip.  75  N.  Y.  382, 

Tbe  Dortki  fork  is  tbe  main  Red  river,  and  a 
coDtinuation  of  tbe  main  stream  above  its 
JaDClioQ.  so  known  nod  recognized  anlerior 
and  su'iseuuenl  lo  tlie  treaty,  aod  never  ques 
tioned  UDliI  1853.  Tlie  Boutb  fork  is  an  inde- 
pendent stream  niiL  an  independent  name  and 
deaieoation.  knowo  at  tbe  time  ot  liie  treaty 
■Dd  conliDuuusly  to  tbis  day  aa  tlie  "Eecbeab- 

Sjebono"  an  Indian  term  signifying  "Prairie 
og  Town  river,"  and  reftarded  simply  as  a 
tribtitary  of  Ited  river  until  designatnj  differ- 
ently by  Captain  R.  B.  Miircy  in  1353. 

If  eiiber  branch  of  a  stream  bas  acquired 
the  name  of  tbe  main  stream,  exclusive  of  tbe 
Otber,  then  sucb  branch  so  acquiringsaid  name 
must  be  considered  as  tbe  true  river. 

Doddridge  v.  T/iompton.  22  U.  8.  8  Wheat. 
466  <S:  li.T). 

The  Ktnam  now  called  north  fork  correa- 
ponds,  approximalelr  and  most  nearly,  with 
tbe  Rio  Roio,  as  de'lioeated  by  Melisb  on  bis 
map  of  1818.  wiib  reference  to  utber  perma- 
nent natural  objects  delineated  upon  said  map, 
wd  as  found  upon  the  ground. 

Tbe  Eitig  oF  Spain  asserled  bia  proprietor- 
■blp  of  the  territory  in  dispute  by  repeated 
•eta  of  governmental  ownersbip  for  nearly  (i:ie 
buDdred  years  before  the  treaty  of  1819;  and 
(tnce  ber  independence,  Texas  bes  likewise  as- 
•erted  ber  owaersbip  of  said  lerriioir,  and  has 
peraisted  in  sucb  assertion  down  to  the  present 
day  by  acta  of  government,  of  legislation,  and 
of  occnpancy.  Ko  govern  aieotal  iict  of  ibe 
Male  can  be  tortured  or  perverted  intoacqulcs 
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cence  on  ber  part  in  tbe  claim  ot  the  United 
Slates,  To  the  contruy,  the  government  of 
the  United  Slates  baa  recognized  tbe  right  ot 
Teiaa  to  the  territory  in  dispute  by  solemn 
acta  of  government,  and  is  now  eatopped  lo 
claim  the  same  or  any  part  thereof.  Tbfi 
court  takea  judicial  notice  of  these  facta. 

Beat,  Ev.  Chamberlain's  ed.  260-263,  noto,- 
1  Gceenl.  Ev.  14th  ed.  gg  460.  479;  PhiaifM  v. 
Detroit.  Ill  U.  8.  60B  (28:  S33);  Ah  Koa  v. 
Xunan,  6  Sawy.  552. 

It  is  le»  repugnant  to  equity  to  withhold 
from  the  owner  a  possession  which  be  baa  lost 
Ibroutth  his  own  neglect  than  to  strip  tbe  Just 
poasesaor  of  what  lawfully  belongs  lo  bim. 

Tattel,  Law  ot  Nations,  Cbitlj's  ed.  866, 
366. 

Texas  many  years  ago.  long  before  tbe  be- 
in^  ot  thia  generation,  b^  extended  her 
uiions  and  laws  over  the  territory  in  di»- 
pute. 

Comanche  County  Comr*.  v.  Lewi*.  133  U. 
S.  193  (38:  604];  nillip*  t.  Paynt,  93  U.  S. 
130  (23:  649). 

The  soverei(rn  power  is  a  trustee  for  the  peo- 
ple; it  acts  by  its  agents;  tbe  people  should 
not  be  bound  by  any  statements  ot  facta  made 
by  its  agents.  For  their  benefit  the  trutb  may 
bo  sbown,  notwithsiandjog  any  former  stale- 
meni  to  tbe  contrary. 

Taylor  v.  ShvffM,  4  Hawks,  182.  16  Am. 
Dec.  512;  Fannin  County  v.  Rid^.  51  Tex. 
300;  Candler  v,  Lun^ord,  4  De»,  &  B.  L.  18; 
FeriA  v.  Coon.  40  Cal.  50;  Johnton  r.  United 
State;  6  Mason.  426;  Saurtdert  v.  Hart,  57  Tex, 
10, 

The  state  cunnol  be  estopped  by  tbe  acts  of 
any  of  its  orllcera  done  In  the  exercise  of  a 
power  not  conferred  upon  them. 

Day  Land  A  C.  Ca.  v,  &ate.  68  Tex.  ,'i53; 
Can  V,  United  Slata.  98  U.  8,  433  (35: 
209). 

.  An  apparent  exception  to  tbia  doctrine,  that 
the  stale  cannot  be  bound  by  estoppel,  arise-t  in 
those  cases  in  which  tbeacts  sought  to  be  made 
binding  were  done  in  her  sovereign  capacity 
by  legislative  enactment  or  resolution. 

AUiander  v.  SlaU,  66  Ga,  478;  EnjUld  r. 
Prrnil,  6  N.  H,  285;  Com.  v,  Andrf.  9  Pick. 
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We  find  two  real  acts  of  estoppel,  substan- 
tial, governmental,  sovereign;  tbe  reimburse- 
ment of  Texas  for  the  disarmament  of  tinive- 
ly'a  command,  and  the  legialallon  bj|  Congress 
of  1879  creating  tbe  northern  judicial  district 
of  Texas. 

Texas,  and  those  under  whom  she  claims, 
have  been  in  possession  and  enjoyment  of  tbis 
territory  for  nearly  a  century,  claiming  under 
the  treaty  of  1819. 

Miuliiippi  y.  Johnton.  71  U.  S.  4  Wall.  475 
(18:  437);  Virginia  v,  Tenneuee,  148  U.  8,  B03 
(87:  587):  Indiana  v.  Kentucky.  186  U.  8.  479 
(84:  539);  Wharton  t.  Wiu,  158  U.  &  156  (88: 
669). 

Mr.  Juttica  Hkrlan  delivered  the  opinion 

of  tbe  court: 

By  the  act  ot  Congress  ot  May  3, 1S90,  chap. 

189,  eatablishlng  a  temporary  government  for 

:  territory  of  Oklahoma,  and  enlarging  the 

....         ...........  -  ■  [I  the 
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Indian  lenitorr.  It  wu  declared  that  that  act 
(bould  not  appljr  to  "Qreer  count;"  until 
tbe  Itlie  to  tbe  aame  had  been  adjudicated  nnil 
delartnlned  to  be  <d  the  United  Slates.  And 
tbat  tbere  migbt  be  a  speed;  Judicial  dcier- 
■ninalion  ot  tbat  queatjon  Ifae  Altoraej  Qeneral 
of  tbe  United  Stales  was  directed  to  instjlule 
In  this  court  a  suit  in  equil;  against  Ibe  slati 
of  Texas,  seltiog  forth  the  title  and  claim  o 
tbe  Uulted  States  "to  tbe  tract  of  land  Mn) 
between  the  north  and  south  forks  of  tbe  Ret 
river  where  the  Indian  territory  and  tbe  stall 
of  Texas  adjoin,  east  of  the  lOOth  deeree  of 
longitude,  and  claimed  by  the  slate  of  Texas 
as  within  Its  boundary  and  a  part  of  its  land  and 
21]*  designated  on  Its  map  aa  Qreer  couoty;" 
the  court,  on  tbe  trial  ot  tbe  case,  In  its  dlicre- 
tloD,  and  so  far  aa  tbe  ends  of  Justice  would 
warrant,  to  consider  any  cTldeuce  taken  and 
received  by  the  Joint  Iraundary  commission 
undei  tbe  act  of  Congress  approved  January 

81,  lass.  ae  sul  at  l.  ai,  93,  g  ss. 


In  order  that  tbe  precise  locality  of  thh  land 
may  be  Indicated,  and  for  convenience,  wa 
Insert  ImmediatelyafteTtbls  pa^e  [see  below] 
an  exiract  from  a  map  of  Texas  and  of  tbe  In- 
dian territory,  published  In  1892.  Tbe  terri- 
tory in  dlaputo  la  mnrkcd  on  that  map  with 
the  words  " Unasai|;iieU  Land."  It  contains 
about  1,511.  0TS.I7  acres,  lies  east  ot  tbe  lOOih 
meridian  of  lon^tudeandweat  and  Boutb  of  tlia 
river  mnrkad  on  that  map  aa  the  north  fork  of 
Red  river  and  wfib  ibe  words  "Boundary 
claimed  by  the  stale  of  Texas."  It  is  north  of 
tbe  lino  marked  on  that  map  with  tbe  words 
"Boundary  claimed  by  U.  S, "  The  rlTer  on  the 
south  side  Is  now  commonly  known  as  Prairie 
DoKTownfnrkofRedriver(tbcIndlaiinameor 
which  is  Kecbeahquehono).  which  has  ila 
source  In  tbe  western  part  of  Texas,  and  ta 
tbe  same  river  as  the  south  fork  of  Red  river 
mentioned  In  the  act  ot  1800. 

The  present  suit  was  Instituted  pursuant  to 
tbat  ack    Tbe  stale  appeared  tod  demurred 
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to  Uie  bill  upon  the  foUonlnit  Kmunds: 
].  The  quratinD  of  bound&rj  raised  by  tbe 
milt  WHS  poUUcai  in  its  character,  and  not  tiis- 
ceptlbleof  Judicial  del  ermlnstion  by  this  court 
to  the  eierclM  of  any  jurisdiction  conferred 
by  Ibe  CoDsittiitioQ  and  laws  of  tbe  United 
Stales.  2.  Under  rhe  Constitutloo  it  was  not 
competent  for  tbe  United  Blalei  to  sue,  in  its 
OWD  court<i.  one  of  the  slates  composing  the 
Union.  8. 'I  hiecourt.sittiag  as  a  court  of  equity, 
could  not  hear  nnd  determine  the  present  con- 
troTcrsy,the  right  asserted  by  theUniled  Stales 
beln^  in  lis  nature  legal,  and  not  equitable. 

Upon  full  conslderailon  these  sereral  trrnunds 
of  demurrer  were  oTerruled.  United .%ilt*  t. 
T^tai,  143  U.  8.  631  [36:2851.  Tbe  reasons 
given  for  that  conclusion  nei^  not  tie  here  re- 

Tbe  slate  answered  the  bill,  controverting 
the  claim  of  the  United  States  and  sssertins 
that  the  lands  nttbla  the  boundary  mentioned 
In  the  above  act  constitute  k  part  of  its  terri- 


tory. •The  United  Stales  QM  a  repli-[23 
cation,  and  proofs  having  beeo  taken,  the  om 
Is  tion  tjetore  tbe  court  upon  Its  merits. 

Bolh  parties asserllltleiiniicr  certain  articles 
of  Ihe  treaty  between  the  United  Slates  and 
Spain  made  February  22.  1819.  and  ratifled 
Februar;-  19,  1831.     8  Slat,  at  L.  2G2. 234,  S56. 

Before  examining  those  articles,  it  will  be 
useful  to  refer  lo  the  diplomatic  correspond- 
ence that  preceded  the  making  of  the  treaty. 
That  correspondence  comrai^ncerl  during  the 
edmlnistralion  of  President  Madison  and  was 
concluded  under  that  of  Prfsiiieni  Monroe. 
It  appears  that  the  negotlalions  upon  the  sub- 
ject of  the  boundaries  between  tbe  respeollre 
posEesaloQS  of  tbe  two  countries  were  more 
I  than  nnce  suspended  because  certain  detoands 
on  the  part  of  Spain  were  regarded  by  the 
United  States  as  wbollr  laadmi^ible.  4 
American  State  Papers,  Fweien  Relatiant,  pp. 
435.  430,  488.  430,  4BS,  464-48M,  478.  Finally, 
on  Ihe  24111  day  of  October,  181B,  the  Spuilth 
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mlnUler,  "to  svoid  all  cauae  of  dispute  la 
future,"  propoMd  to  Mr.  Adama,  Secretuy  of 
State,  that  tbe  limits  of  the  poMeMiocs  of  tbe 
two  eoTernmenia  weat  of  the  HlsBluippi 
■bould  be  deefKiiiiled  h;  ■  line  beginnlog  "on 
the  Gulf  of  Mexico,  between  the  rivera  Ukt- 
meato  aod  Galcula,  followlDS  tbe  Arroyo 
Hondo,  between  tbe  Adaaa  siid  Natch liocbea. 
crosalDg  the  Rio  or  Red  river  at  IbeSdddeurde 
of  latitude.  Htiil  D3d  of  loDgituile  from  Londoa. 
accoriliog  t<>  Mtliah'stiuip,  and  tbeaceruonlng 
directi]'  Dortb,  croaaiog  Ibe  Arlcanua,  the 
While,  and  ihe  Oaage  riTcra.  till  It  alrlkea  the 
Miaaouri,  and  Ibeo  following  Ihe  middle  of 
that  river  lo  its  source,  ao  that  Ibe  lerritoryoD 
the  right  bunk  of  the  aalil  river  will  boloog  to 
l9[)HiD,  and  that  OD  the  left  baulc  lo  Ihe  Untied 
Siiilea.  Tlie  navlgalloa,  as  well  of  the  Hla- 
sourl  as  of  tbe  Mlaaisalppi  and  Mermento, 
abatl  remain  free  lo  Ibe  eubjecia  of  Ixitb 
parties."  He  also  proposed  that,  fn  order 
"tofli  tblG  line  wliU  more  preciaion,  and  to 
place  tbi-  landmr.rka  which  iiball  designate 
eiacily  ibe  limits  of  bolh  naiions."  each  of 
Ibc  contriiciint;  parlies  should  appoint  a  com- 
rolsaioner  ami  survejor,  who  should  run  and 
mark  llie  llni-,  und  make  out  plans  and  keep 
34]  journals  of  *lhcir  proceeilinKa,  tbe  reault 
M^rt^d  upon  by  them  to  be  conaldered  part  of 
ilie  treaty.  hdiI  have  tbe  same  effect  as  if  In- 
serted Id  it.  Antials  of  Congress  (IGtb  Cong. 
■2d  Seas.)  1810,  p.  lUOO. 

To  this  prnposiiion,  Mr.  Adams,  under  date 
of  UciolNir  ill.  1818.  replied:  "loattiad  of  It, 
1  am  aulhorizi^d  lo  propose  lo  you  Ihe  follow- 
ing, and  lo  Rssuru  you  that  it  is  to  be  con- 
sidcri-il  a«  tbi'  flnal  offer  on  tbe  part  of  tbe 
I'nlti'd  Slates:  Beginning  at  tbe  mouth  of  tbe 
river  .'JHbine,  on  the  Gulf  of  Mexico,  following 
Ibe  course  of  said  river  to  the  SM  degree  of 
lalitude:  Ibe  eastern  bank  aud  all  the  islands 
In  llie  said  river  to  belong  lo  the  United  States 
and  the  western  bank  to  Bpain,  thence,  due 
north,  to  the  northernmost  part  of  tbe  33d 
degree  of  north  lalitude,  and  until  it  atrikes 
the  Itio  Koio.  or  Red  rivers  thence,  foUoning 
the  ourse  of  the  aaid  river  to  (It  touret, 
bnuhi^g  Ihe  chain  of  the  Same  tniuntaiTU  in 
latitude  37°  25'  north.  longitude  106*  lY  weal, 
or  Ihereabouta.  aa  marked  on  ^  ellih's  map; 
thence  to  the  summit  of  tbe  snid  uiuuntalns, 
and  following  the  chain  of  tbe  same  to  the  4lHt 
parallel  of  latitude;  thence,  foUnwing  tbe  aaid 
rarallel  of  latitude  41*.  to  the  South  aea. 
The  northern  bank  of  the  aaid  Ited  river,  and 
all  the  islands  therein,  to  belong  lo  the  United 
Statea,  and  the  southern  bank  of  tbe  aame  to 
Spain."  "It  is  believed,"  Hr.  Adama  said, 
"that  tbla  line  will  render  tbe  appointment  of 
comm fssf oners  for  fixing  it  more  precisely  un- 
DecetMry,  uuIbbs  it  be  for  the  purpose  of 
BtcertalDiog  tbe  spot  where  the  river  Sabine 
fall!  upon  latitude  82*  north,  and  the  line 
tlwDce  due  north  lo  the  Red  river,  and  the 

Saint  of  latitude  41*  north  on  tbe  ridge  ot  the 
DOW  mountains."  Annala  of  CongresB  (16th 
Cong.  Sd  Sew.)  1908,  1004. 

Thii  propoaltion  was  rejected  by  the  Spanish 
midialer,  and  In  hia  letter  of  Kovemfaer  16, 
1816,  he  nld:  "I  will  undertaiie  lo  admit 
tbe  river  Sabine  Instead  of  tbe  Mermento  as  the 
bonndary  between  the  two  powers,  from  tbe 
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Gulf  of  Mexico,  on  condition  Ibat  th«  same  lio* 
proposed  by  you  shall  run  due  north  from  the 
point  where  Itcroasee  the  river  Buxo  (Red 
river)unUlitstrikestheHiaaiaslp[^  and  extend 
thence  along  the  middle  of  the  latter  to  iu[20 
•ource,  leaving  to  Spain  tbe  territory  lylug  to 
the  right,  ajd  to  tbe  United  Slates  tbe  lerritciT 
lying  to  the  left  of  the  aame."  To  this  Mr, 
Adama  replied  under  date  of  November  SO, 
1618:  "As  you  have  now  declared  thatyou  are 
not  authorized  to  agree,  either  to  thecouneof 
the  Red  river  (Rio  Boio)  for  tbe  boundary,  or 
to  the  41st  parallel  ot  latitude,  from  the  Snow 
mouotains  to  tbe  Pacific  ocean,  the  President 
deems  it  useless  to  pursue  any  further  the  at- 
tempt  al  an  adjustment  of  this  object  bj  tbe 
prESent  negotiation.  I  am  therefore  directed 
to  slate  to  you  that  the  offer  of  a  line  for  the 
western  boundary,  made  to  you  in  my  last 
letter,  la  no  longer  obligatory  upon  tbla  govem- 
ment.  Reserving,  then,  all  tbe  rights  of  tlM 
United  Slates  to  the  ancient  weatern  bouodaty 
of  tbe  colony  of  Louisiana  by  tbe  course  of  tlie 
Rio  Bravo  del  Norte,  1  am.^'  etc.  Annals  ot 
Congress, (ISlh  Cong.  Bd  aeSB.)llK>8,  1M3. 

Tbe  negotiations  were  resumed  in  the  suc- 
ceeding year,  and  tbe  Spanish  minialer  wrote 
to  Mr.  Adams,  under  date  of  February  1, 
1810:  "Huvlnglhusdeclared  loyou  my  mdl- 
neaa  to  meet  the  views  of  Ihe  United  Stales  la 
the  essential  point  of  their  demand.  I  have  to 
state  to  you  that  hia  Majesty  is  unable  to  agree 
tbe  admission  of  the  Red  river  to  it*  tovret. 
:>u.  TAu  rinar  riau  teithiit  a 
nta  Fi,  the  capital  of  New 
I  flatter  myself  the  United 
hostile  in  ten  tl  one  toward! 
re  using  aliour  efforts 
loatrcngthen  ibe  exisliug  friendship  tieiweea 
tbe  two  nations,  it  must  be  indifferent  lo  tbem 
to  accept  the  Arkanaas  Instead  of  the  Red  river 
as  the  boundary.  This  opinion  Ii  Mrengihened 
by  tbe  well-known  fact  that  the  intermedi- 
ate apace  between  these  two  riven  la  ao  much 
impregnated  with  nitre  as  scarcely  to  be  aut- 
ceptible  of  Improvement.  In  consideration  of 
these  obvious  reasoua.  I  propose  to  you  Ibal. 
drawing  the  boumlary  line  from  the  Gulf  of 
Mexico,  by  tbe  river  Sabine,  as  laid  down  by 
you.  it  shall  follow  tbe  course  of  that  river  to 
Its  source;  thence, by  theMth  degreeof  iongt- 
lude.  to  tbe  Red  river  of  Nalchilocbes,  and 
along  tbesameto  tbeOSthdegree.and,  croaalcg 
it  at  ibat  point,  to  run  by  a  line  due  north  to 
the 'Arkansas,  and  along  it  to  its  source;  [26 
thence  byalinedue  west tillitstrikea  the  source 
of  tbe  river  SnnClemente,orMultuomah. in  lat- 
itude 41°,  and  along  that  river  lo  Ibe  Paclflc 
ocean;  tbe  whole  agreeably  lo  Helisb's  map." 
Annala  of  Congreaa(lSth Cong.  9d  Beat.)  3111, 
2113. 

The  last  proposition  made  by  Hr.  Adams  to 
the  Spanish  minialer  contained  Ihe  following: 
"Art.  3.  Tbe  boundary  line  between  tbe  two 
countries,  west  of  the  Miaslisippl,  shall  begia 
on  the  Gulf  of  Mexico,  at  tbe  month  of  Iba 
river  Sabine.In  Ibe  sea;  continuing  noHb,  along 
the  weatern  bank  of  that  river,  to  the  BSd  de- 
gree of  latitude;  tbenoe  by  a  line  due  norlb  M 
the  degree  of  latitude  where  it  strlkee  the  Rls 
Boio  of  Natchitoches,  or  Red  river;  tbeaoi, 
following  the  course  of  the  Rio  Rozo  welt- 
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ward,  to  tbs  degree  or  loDgitude  103  deeree* 
WMt  from  London  snd  26  degrerB  Itoat  Wasb- 
IngtOD;  ItacD,  cro»fD|;  the  uTd  Red  river  and 
niDninK   Ibence,  by  a  line  due  north,   to  Ifae 


liTCi  Arkausaa;  Ihence,  foIIonlDg  tbe 
Uke  soutbern  bank  of  the  Arkansas,  to  its 
•ource  in  latitude  41  degrees  nortb;  andlheace, 
by  Ibe  parallel  of  latitude,  to  tbe  Soutb  sea; 
Uie  nbole  being  as  laid  down  Id  Meliab'e  map 
of  Ibe  Untied  States,  published  in  Philadelphia, 
Improted  to  the  l»l  of  Japuorj,  1818.  But,  if 
the  source  of  tbe  Arkaaias  river  should  be 
fouod  lo  fall  north  or«outhofialitude  41  de- 
grees, then  tbe  tine  shall  run  from  the  said 
■ource  due  south  or  north,  as  tbe  caK  may  be, 
till  It  meetslheaaid  parallel  of  latitude  41  de 
greee.  aud  Ibeace  along  the  said  paralli^l  to  Ibe 
South  sea;  tbe  Sabine  and  the  «aid  tied  and 
Arkansas  rivers,  and  all  Ihe  islands  ia  the 
•anie,  Ibrougboul  tbe  course  ibuBde8cnl)ed,  to 
belong  to  the  United  Btates.  ao^  the  western 
liHlik  of  the  Babine,  and  the  southern  banks 
of  tbe  said  Hcd  and  Arkansas  rivers  through- 
out ilie  Hue  thus  described  to  belong  to  Spain. 
And  the  United  Stales  hereby  cede  to  His 
Catholic  Majesty  all  their  rights,  clnlma,  and 
pretensions  to  ibe  terrlloriea  lying  west  and 
south  of  tbe  above- described  line  ;  and  His 
Catholic  Majesty  cedes  to  the  snid  United 
States  all  bis  rights,  claims,  and  prclensioDS  lo 
any  territories  east  and  north  of  feaid  line,  and, 
for  hlmBeir,his  heirs,  and  successors, renounces 
27]*all  claims  lo  said  territories  forever."  The 
Spanish  mlnUter  required  that  "Ihe  boundary 
between  the  two  countries  shall  be  Ilie  middle 
of  tbe  rivers,  and  Ihat  ibe  navigaijoo  of  Ihe 
aaid  rlverssball  be  common  CD  bolh  countries." 
Mr.  Ailams  replied  that  tbe  United  States  had 
alwaysioteodedtbat '■the  property  of  the  river 
abould  belong  to  them."  and  be  insisted  on 
that  point  "as  an  easenlial  condition,  as  Ihe 
means  of  avoiding  all  collision,  and  as  a  prin- 
ciple adopted  henceforth  by  the  United  States 
In  its  treaties  with  Its  neighbors."  HcHgreed, 
however,  "that  the  navigation  of  Ibe  said 
rivers  to  theses  shall  be  common  lo  both  peo- 
ple." The  Spanish  minister  Bsaented  "to  the 
1 001  h  degree  of  longitude  and,  lo  remove  all 
difficulties,  lo  admit  tbe  42d  instead  of  tbe  4.1d 
degree  of  latitude  from  tbe  Arkansas  lo  tbe 
Pacitic  ocean,"  Annals  of  Congress,  Appi. 
<lBth  Cong.  2d  Sess.J^ISO,  21SI,  2133. 

We  have  alluded  lo  this  diplomatic  corre- 
spondence to  sbow  the  circumstances  under 
which  tbe  treaty  of  1S19  was  made,  and  to 
bring  out  distinctly  two  facts  that  are  of  some 
Imporianceln  tliepreseot  discussion:  1.  That 
tbe  negotiators  had  access  to  the  map  of  Hellsh, 
Improved  to  1818  and  published  at  Philadel- 
phia 2.  That  the  river  referred  to  in  tbe  cor- 
respondence as  Red  river  was  believed  by  the 
negotiators  to  have  its  source  near  Santa  F6 
and  the  Snow  mountains. 

This  brings  us  to  the  treaty  itself.  Ita  8d 
■nd  4ih  articles  are  in  these  words: 

"An.  3.  The  boundary  line  between  tbe  two 
countries,  west  of  tbe  Mississippi,  shall  bei;in 
on  the  Quif  of  Mexico,  at  the  mouth  of  the 
river  Sabine,  in  the  sea,  continuing  north 
along  the  western  bank  of  tbe  river  lo  the  S2d 
degree  of  latitude;  thence,  by  a  linedue  north, 
to  tbe  degree  of  latitude  wnere  It  strikes  the 
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Rio  Roxo  of  Natchitocbee,  or  Bed  river;  (Am 
foUomag  tht  eourm  of  the  tUo  Boao,  iMittiard, 
to  Ihe  dtgrm  t^  Umgit/adt  100  vMtfrtrm  London 
and  23  f*om  WaMinglon;  then,  crossing  the 
said  Red  river,  and  running  thence,  by  a  line 
due  north,  lo  the  river  Arkansas;  thence,  fol- 
lowing tbe  course  of  thesoutbem  bank  of  the 
Arkansas  to  its  source,  In  latitude  43  north; 


llsh's  »map  of  tbe  United  8taies,publlshed[!i8 
al  Phltsdelphia,  improved  to  Ihe  1st  of  Janu- 
ary. 1818.  But,  if  tbe  source  of  the  Arkansas 
riversballbefound  tofall  north  or  south  of  lat- 
itude 43°,  then  the  lioe  shall  run  from  tbe  said 
sourcedue  south  or  north,  as  Ibe  case  may  be, 
till  it  meets  the  said  parallel  of  latitude  43,  and 
thence  along  Ihe  said  parallel  In  the  South 
sea;  All  thelslandsin  the  Sabine  and  the  said 
Red  and  Arkansas  rivers,  throughout  the  course 
thus  described,  to  belong  lo  tbe  ITniteil  States; 
hut  Ihe  use  of  ihe  waters  and  the  navigation  of 
the  Sabine  to  tbe  sen  and  of  the  said  rivers 
Itoio  and  Arkansas,  throughout  ihe  extent  of 
Ihe  said  boundary  on  their  respective  banks, 
shall  )«  common  to  the  respective  inhabitanla 
of  both  nations. 

"The  two  high  contracting  parties  agree  lo 
cede  and  renounce  all  ibelr  righls.  claims,  and 
pretensions  lo  the  territories  described  by  tbe 
said  line;  that  is  lo  say:  Ihe  Unit/rd  Stales 
hereby  cede  to  Ills  Calliollc  Majesty^  and  re- 
nounce forever  all  their  rights,  claims,  and 
prelensioos  lo  the  lerritoriea  lying  west  and 
south  of  the  above-described  line;  and.  In  like 
manner.  His  Catholic  Majesty  cedes  to  the 
said  Uniled  Slates  all  his  ngh's,  claims,  and 
prelensions  to  any  territories  east  snd  north  of 
the  said  line;  and  for  himself,  his  heirs,  and 
successors,  renounce*  all  claim  lo  tbe  said  ter- 
ritories forever. 

"Art.  4.  To  fli  this  line  with  more  preci- 
sion, aud  lo  place  the  landmarks  which  shall 
designats  exactly  the  limits  of  both  nations, 
each  of  the  contrncting  parlies  shall  appoint  a 
commissioner  and  a  surveyor,  who  shall  meet 
before  the  termination  of  one  year  from  Ihe 
date  of  Ihe  ratification  of  this  treaty  at  Natch- 
itoches, on  (be  Red  river,  and  proceed  In 
run  and  mark  Ihe  said  line,  from  the  moutb 
of  the  Sabine  to  tbe  Red  river,  and  from  the 
Red  river  to  the  river  Arkansas,  and  lo  as- 
certain Ibe  latitude  of  tbe  source  of  the  said 
river  Arkansas,  In  conformity  towbatis  above 
agreed  upon  and  stipulated,  and  the  line  of 
latitude  42,  to  the  South  sea;  Ibey  shall  make 
out  plans,  and  keep  journals  of  their  proceed- 
ings, and  the  result  agreed  upon  by  them  Bhall 
be  cDonldered  be<  pan  of  this  treaty,  and  shall 
have  tbe  same  force  as  ifll  were  Inserted  tbere- 
In.  Tbctwo  governments  will  amicably  agree 
'respecting  the  necessary  articles  to  be  fur-(S9 
nlsbed  to  those  persons,  and  also  as  to  their  re- 
spective escorts,  should  such  be  deemed  nec- 
essary."   8  Stat,  at  L.  202,  354, 256. 

So  much  of  the  Melish  map  of  1818  aa  If 
necessary  to  sbow  its  bearing  on  the  present 
Inquiry  Is  reproduced  on  the  next  page. 

It  may  be  observed  hero  that  the  100th  me- 
ridian of  loDgitude  Is  inaccurately  located  on 
this  map.  That  meridian,  astronomically  lo- 
cated, is  more  than  100  miles  farther  west 
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Ihan  Is  Indicated  by  the  Melish  map.  Tbfa 
ttct  is  clearly  Hhown  by  the  record,  and  ie  not 
•ertouBly  qucaliuned. 

By  Ibe  treaty  of  1B28  between  (he  Uoited 
BtBtea  of  America  and  Ibe  Uniled  Heiican 
Btolea.  concluded  January  13,  1828,  tLe  divid' 
ing  UmlU  of  Ibc  reipective  countries  were 
declared  to  be  tbe  Banie  as  those  fixed  br  tbe 
Ueaty  of  1619.     8  Stat,  at  L.  872. 

Tbe  Republic  of  Texat.  by  ao  act  passed 
De^mber  10,  1836,  declared  that  the  civil  and 
political  juTitdlctiOD  of  that  Republic  exteaded 
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to  rhe  followfog  bnundatiea,  to  ntt:  "B«- 
ginning  at  tbe  moulb  of  the  Sabine  rirer.  and 
running  neat  along  the  Gulf  of  Mexico  3 
leagues  from  land  10  the  mouth  of  the  Rio 
Qrande,  thence  up  the  principal  Btream  of  aald 
river  io  its  source,  thence  due  oorth  to  the  43d 
degree  of  north  latitude,  thence  along  tbe 
boundary  line,  as  defined  In  tbe  Irenty  between 
the  Uniled  State*  mnd  Spain,  to  We  beginniog; 
aDd  tbat  tbe  President  be  and  is  herebjr  au- 
thorized and  required  to  open  a  Degoliatton 
with  the  government  of  tbe  United  Stales  tt 
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Americfi.  so  aoon  m,  (□  bis  opInfoD.the  public 
Imeresl  requires  it,  lo  ascerlalo  and  define  the 
tmundar;  lloe  bb  agreed  upon  In  said  treaty." 
1  Saylcs,  Earif  Laws  of  Texas,  art.  2ST. 

On  Ibe  Snib  of  April,  It^(i),  a  cnnveotioa 
was  coDctuiled  between  Ibe  United  Stales  and 
tbe  Republic  of  Texas  tor  marking  the  traund- 
•ry  referred   to  fn  the  above  treaty  of  1B28, 

"Whereas  the  treaty  of  limits  made  and 
concluded  on  Uie  12ih  day  of  January,  1838, 
between  Ihc  United  States  of  America  or  the 
one  part  and  tbe  United  Mexican  Slates  of 
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*tbe  other  part, Is  binding  upon  Ibe  Repub-[32 
lie  of  Texas,  tbe  same  havinfc  Iweo  ealered  into 
at  a  time  wlien  Texas  formed  a  part  of  the 
United  Hexlcnn  States;  and  whereas  It  la 
deemed  proper,  in  order  lo  avoid  fulure  dis- 
putes ana  collisions  between  the  United  Slat«t 
and  Texas  in  regard  to  the  boundary  as  desig- 
nated by  said  treaty,  that  a  portion  ot  the 
aume  should  be  run  and  marked  without  un- 
necessary delay:  Art,  1.  Each  of  tbe  contract- 
iti);  parties  shall  appoint  a  commissioner  and 
surveyor,  who  shall  meet,  before  the  expira- 
tion of  twelve  idodUu  from  the  exchange  or 
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the  ratlflcation  of  tbe  conTentloo,  at  Nen 
Orleana,  and  proceed  to  run  aod  mark  that 
poTtioD  of  tbe  Baid  boundary  whicb  exlende 
from  tbe  moutb  of  tbe  Sabine,  where  that 
river  enters  Ibe  Oulf  of  Mexico,  to  tbe  Red 
river.  They  ehal)  make  out  plaoa  and  keep 
Journals  of  tbdr  proceedings,  and  tbe  reault 
agreed  upoQ  \>j  tiitva  shall  be  considered  kb 
part  of  tbis  coDventioD,  and  shall  bave  tbe 
same  force  as  if  it  were  iosened  tberels. 
Art.  2.  And  il  li  agreed  that  until  this  line  is 
marked  out,  u  Is  provided  for  In  tbe  fore- 
going article,  each  of  tbe  contracting  parties 
shall  continue  to  eiercife  jurisdlcliOD  in  all 
territory  over  which  Its  jurfsdiclloii  baa  hith- 
erto been  exercised,  and  that  the  remainlDg 
porlloD  of  tbe  said  twundarr  line  Hball  be  run 
and  marked  at  mcb  time  hereafter  as  may  suit 
the  convenience  of  both  the  contracling  par- 
tie*,  until  which  lime  each  ot  the  said  parlies 
shall  exercise,  without  tbe  Interference  of  the 
other,  within  the  territory  of  which  tbe  bound- 
ary aball  not  bave  been  so  marked  and  run, 
jurisillctlon  to  tbe  same  extent  to  which  It  boc 
been  herelofote  usually  exercised."  Treaties 
and  Conventions.  lOTQ.  By  the  act  of  Coi 
grcse  of  January  11,  1839,  chap.  2,  provisio 
was  made  for  carryioK  tbis  coDventlon  luto 
effect.  6  Slat,  at  L.  813.  It  does  not  appear 
that  anylblDg  of  importsoce  was  accomplisbed 
under  that  act. 

33]  *By  a  joint  reaolution  paased  March  1, 
184S.  Congress  consented  that  "the  lerritory 
properly  included  within  and  rightfully  belo ag- 
ing to  the  Republic  of  Texas"  might  be  erected 
into  a  state  to  be  admitted  into  tbe  Union,  one 
of  tbe  conditions  of  such  coosenl  being  Ibat 
tbe  new  state  be  formed  subject  to  the  ad- 
justment by  tbe  United  States  of  all  questions 
ot  boundary  that  might  arise  with  olher  gov- 
ernments. 5  8Ut.  at  L.  797.  The  condltTone 
prescribed  were  accepted  by  Texas.  1  Sayles, 
Early  Laws  of  Texas,  art.  1531,  And  by  the 
Joint  resolution  ot  Congress  approved  Decem- 
ber 2D,  184S,  Texas  was  admitted  as  one  ol 
the  stales  of  Ibe  Union,  on  an  equal  footing 
in  nil  respectewitb  tbe  original  states.  SStat. 
at  L.  108. 

Then  came  tbe  act  of  Coogress  approved 
September  9,  1850,  chap.  49,  entitled  "An  Act 
PropOBin.;  to  tbe  ftate  of  Texas  the  K-iablish- 
ment  of  Her  Northern  and  Western  Bounda- 
ries, the  Rellnquisbment  by  the  Said  State  of 
All  Territory  Claimed  by  Her  Exterior  to 
Bald  Boundaries,  and  of  All  Her  Claims  upon 
the  United  Stite«,  and  to  Establish  a  Terri- 
torial Qovernment  for  New  Mexico."  By 
that  act  certain  propositions  were  made  to  tbe 
state  of  Texas,  which,  being  accepted,  were 
to  be  binding  upon  the  United  States  and  the 
stale.     Amoag  them  were  the  following: 

"First.  The  state  of  Texas  will  agree  ibat 
her  boundary  on  lAt  north  aball  commence  at 
the  point  at  teJrieh  Ihe  meridian  of  100  degrea 
aeti  from  Oreenteieh  is  loletsected  by  the 
parallel  of  SS°  80'  north  latitude,  and  shall  run 
from  said  point  due  west  to  the  meridian  of 
103  degrees  west  from  Greenwich:  tbence  her 
Iwundary  shall  run  due  south  to  tbe  33d  degree 
of  north  latitude;  tbence  on  the  said  parallel 
of  82  degrees  of  north  latitude  to  the  Rio 
Bravo  del  Norte;  and  tbence  with  the  channel 
of  said  river  to  Um  Gulf  of  Mexico.  Second. 
878 


Tbe  state  of  Texas  cedes  to  tbe  United  SUtM 
all  her  claim  lo  territory  exledor  lo  tbe  limit* 
and  boundariea  which  she  Offreet  lo  eilablith  br 
tbe  first  artlrle  of  tbis  agreement.  Thlrtf. 
Tbe  state  of  Texas  rellnqulsbes  ali  claim  upon 
tbe  United  States  for  liability  of  the  debu  of 
Texas,  and  (or  compeniallon  or  indemnity  for 
the  surrender  to  tbe  United  Slates  of  her[34 
abips,  porta,  arsenals,  custom-house  revenues, 
armsandmunltions  of  war.and  public  buildings, 
with  their  sites,  which  tiecame  the  property 
of  the  United  States  at  the  time  ot  the  annexa- 
tion. Fourth.  The  United  States,  in  consid- 
eration of  said  ealabliahment  of  tmundarlea, 
ceasioD  of  claim  to  territory,  and  relinquish- 
ment of  claims,  will  pay  to  the  atate  of  Texaa 
the  sum  of  ftO.OOO.OOO  in  a  stock  bearing  5 
per  cent  Interest,  and  redeemable  at  the  end 
of  fourteen  years,  the  interext  payable  half 
yearly  at  the  Treasury  of  the  United  SUIee," 
and  agreed  to  "be  bound  by  the  terms  thero- 
of.  accordiog  In  their  import  and  meaning." 
9  SiaL  at  L.  448.  447. 

The  state  accepted  these  propositions  by  an 
act  approved  November  25,  ItJSO,  and  agreed 
to  '  'be  bound  by  the  terms  thereof  according 
totheirlniportand  meaning."  SSayles,  Early 
Laws  of  Texas,  art.  2127. 

In  the  tight  of  these  general  facts,  we  recor 
to  the  treat;  of  1§19.  f  rom  whicb  It  will  ba 
seen  that  the  line  agreed  upon— starting  from 
the  point  where  the  line  due  north  from  Ibe 
Sabine  river,  at  the  82d  degree  of  latitude, 
strikes  tbe  Rio  Roxo  of  Natch  i  toe  hen,  or  Red 
river — followed  "tbe  course  of  the  Rl«  Roxo 
aalteard  to  the  degree  of  longitude  tOn  west 
from  London  and  lS  from  Wasbinglon. " 

Tbe  conlenlion  of  the  United  Slates  is  that 
this  requirement  cannot  l>e  met  except  1>y 
jioing  westward  alotig  and  up  Ihe  Prairin  Dog 
Town  fork  ot  Red  river  to  the  point  where  (at 
shown  on  tbe  first  of  the  above  maps)  that 
river  Intersects  tbe  lOOlh  meridian— tbe  gov- 
ernment claiming  that  that  river,  and  not  the 
north  fork  of  Red  river.  Is  a  conljouallon  or 
the  principal  fork  ot   the  Red  river  ol   the 

Tbe  stale  insists  that,  even  If  tbe  treaty  be 
interpreted  as  referricR  to  tbe  true  100th  me- 
ridian of  longitude,  aniTnol  to  that  meridian  as 
located  on  Ibe  Melisb  map  of  1818,  "the  course 
of  the  Rio  Roxo  westward"  from  the  intersec- 
tion of  the  line  extending  north  from  Sahine 
river  lo  Red  river,  lakes  the  line,  not  west- 
wardly  along  the  Prairie  Dog  Town  fork  of 
Red  river,  but  northwardly  and  northwest- 
wardly up  tbe  north  fork  of  the  Red  river 
(from  its  Intersection  with  *Red  river)  to  [30 
the  point  where  the  lalter  fork  crosses  the  true 
lOOtb  merldlau,  between  tbe  SSlb  and  36th  de- 
grees of  latitude. 

But  at  tbe  outset  ot  the  discusaion  the  state 
propounds  this  proposition:  That  the  treaty 
of  1819  having  declared  that  the  boundary 
lines  between  tbe  United  States  and  Spain 
should  be  as  laid  down  on  Melish's  map  of 
.  . ,  it  is  immaterial  whether  the  location  of 
the  lOOtb  meridian  of  longitude  on  that  map 
astronomically  correct  or  not,  or  whether 
<ne  or  the  other  fork  of  Red  river  was  or 
is  tbe  continuation  of  ibe  main  river;  that  the 
map  ot  Mellsh.  having  fixed  Ibe  lOOih  degree 
of  longitude  west  from  Greenwich  below  "' 
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«ut  of  the  mouth  ot  the  north  fork  of  Red 
river,  u  now  boown,  ii  coDclusiTe  upon  both 
KOTerDmenU,  their  prlvlM  tad  tuccrsson.  If 
uig  position  be  Miind,  the  case  ie  for  the  Blstei 
for  It  Ib  conceded  that  the  entire  terrilor;  in 
papule  it  umI  of  the  100th  meridian,  lu  tliai 
mtridtaa  appear*  on  the  MeliA  map  cf\Bl8, 
mithough  it  is,  bevood  all  question,  east  of  the 
tne  lOOtb  meridian  aaironomlcallv  located 
and  as  Iodr  recognized  iMth  bj  the  United 
Btalea  nod  Texas. 

The  slate's  aoBwer  thus  presents  this  issue: 
"Thai  tlie  line  of  said  lOOtb  merldiae  of  lon^- 
tude  west  from  Londou,  as  laid  done  in  said 
map  oF  Mellsh.  intersects  the  Rio  Roio,  or 
Rea  river,  a  distance  of  many  miles  east  ot 
Khat  la  claimed  by  the  complainant  to  be  the 
true  tine  of  said  meridian,  and  manj  miles 
east  of  the  point  where  the  Kecheabquehono 

Kratrie  Dog  Town  fork  of  Red  river]  empties 
walers  Into  the  Rio  Roxo  of  tlie  treaty;  and 
nid  meridian  so  laid  down  on  Melish's  msp 
and  extended  north  to  the  42d  parallel  of 
north  latitude  Includes,  om  itrritory  properly 
bttonffing  Cc  and  eoneeded  lo  Spain  under  the 
terms  of  the  treaty,  and  betongir^  o/rig/U  to 
Tixaa  by  virtue  of  Ibeestablisbnient  of  her  in- 
dependence, a  larjre  part  of  tbe  lands  nou  be- 
hnging  lo  the  Chickatav  and  other  tr^xi  of 
Initiant,  under  concemont  by  treaty.  <u  iwU  at 
a  portion  cf  Oie  pretent  itatf  of  Earaat  and  of 
Colorado,  and  a  pari  of  the  territory  of  Heie 
Mexico.  Defendant  shows  that  Inng  before 
andafter  the  dale  of  enid  Ireatyof  1819  tbe  King 
36]  of  Spain  claimed  all  this  territory  "lyine 
west  of  said  lOOIh  meridian  of  longitude  anil 
•outh  ot  said  42d  parallel  of  latitude  as  laid 
down  upon  Melish's  map;  and  in  effectuation 
of  such  claim  exercised  repeated  acts  of  own- 
erahip  and  dominion  over  tbe  same,  without 
question!  and  after  sec  urine  her  independence 
and  establisliraent  as  an  independent  nation, 
the  United  Mexican  Slates  likewise  asserted 
their  dominion  and  authority  over  said  terri- 
tory;  and  Texas,  both  as  a  separate  Republic 
and  as  a  slate  of  the  Union,  has  claimed  and 
exercised  complete  ownership  and  dominion 
over  said  territory,  including  the  territory  now 
In  controversy,  by  occupation  of  said  territory 
by  her  armies,  and  by  extending  tbe  opera- 
tloDa  of  her  laws  over  tbe  same,  and  by  vari- 
ous other  acts  and  declarations,  until  the  hap- 
ening  of  tbe  matters  and  things  now  here  to 
shown  and  set  forth." 
Referring  to  the  pleadings  and  to  the  act  of 
Congress  of  January  31,  18SS.  in  which  tbe 
terms  ot  the  treaty  are  recited,  and  which  i 
rects  tbe  commissioners  appointed  under  it 
"mark  the  point  where  tbe  lOOth  meridian  of 
longitude  crosses  Red  river,  la  accordance  with 
the  terms  of  tbe  treaty, "tbe  counsel  tor  the 
state  says:  "But  if  the  loterBectioo  of  the  100th 
meridian  of  longitude  with  the  parallel  36°  80* 
north  latitude,  constituting  the  beginoipg  of 
tbe  norti)  boundary  line  ot  Texas  under  tbe 
actot  IBGO  [9  Stal.  at  L.  446,  chap.  491,  shall 
be  held  to  mean  tbe  actual  and  not  the  Melish 
Interaeciion,  it  does  not  follow  that  the  actual 
and  not  the  Mellsh  100th  meridian  constitutes 
the  eastern  boundary  line  of  the  slate.  .  .  . 
Nor  is  the  situation  altered  by  llie  fact  that 
this  construction  will  leave  for  future  dettr- 
viiwilion  the  ownership  of  a  portion  of  the 
noriheastero  territory." 
102  U.  8. 


If.  as  asserted  by  the  itata,  this  ca*e  abould 
be  determined  upon  the  basis  that  the  100th 
meridian  is  where  the  Helish  map  located  it, 
and  Qit  where  it  la  in  fact,  this  court  may  well 
decline  to  recognize  a  claim  attended  with 
such  grave  consequences  as  those  suggesled  by 
the  answer,  unless  it  be  clearly  established. 

Undoubtedly,  tbe  inientioa  of  the  two  gov- 
ernments, as  gathered  from  the  words  of  the 
treaty,  must  control;  and  the  entire  instrument 
muatbeeiamlnedinorder  that  the  real  Intentlrin 
*of  tbe  contracllng  parties  may  beascer-  [37 
lained.  1  Kent,  Com.  174.  For  that  purpose 
the  map  to  which  the  contracting  parties  re- 
ferred Is  to  be  given  the  same  effect  as  It  it 
bad  t>e«n  expressly  made  a  part  of  the  treaty. 
Jff/wr  v.  V/alker.  13  U.  S.  0  Cranch,  178 
[8  :  894),  17  U.  8.  4  Wheat.  444  [4  ;  611]; 
Noonan  v.  BraUy.  87  U.  S.  2  Black,  499  [17: 
878];  Gragin  v.  hneeU.  128  U.  S.  891,  696  [88: 
606,  S6T] ;  Jeferit  v.  Eaet  Omaha  Land  Co.  184 
U.  S.  ITS,  194  [88:  872,  878].  But  are  we 
Juatifled,  upon  any  fair  interpretation  of  tlw 
Ireaty,  in  assuming  that  Ihe  parlies  regarded 
that  map  as  absolutely  correct  in  ali  respects, 
and  not  to  be  departed  from  in  any  particular 
or  under  any  circumstancesT  Did  the  con- 
tracting parties  intend  the  words  of  the  treaty 
should  be  illernlly  followed,  if  by  so  doing 
the  real  object  they  bad  in  mind  would  I>e  de- 
feated! The  boundary  line  was  to  begin  at 
tbe  tnoutb  of  the  river  Sabine,  and  continue 
north  ntong  the  western  bank  of  that  river  to 
tbe  3Sd  degree  ot  latitude.  Was  it  intended 
that  the  Melish  map  should  control  in  flxing 
the  point  where  the  Sabine  river  met  that  de- 
gree of  latitude?  Was  tbe  line  due  north 
from  Sabine  river  to  Red  river  to  begin  at  the 
intersection  ot  Sabine  river  with  tbe  true  32d 
degree  of  latitaile,  or  where  Melish's  map  in- 
diCHted  the  place  of  such  IntersectionT  The 
two  govemmenta  certainly  intended  that  the 
line  should  be  run  from  the  Gulf  along  the 
weslern  bank  of  the  Sabine  river,  and  after  it 
reached  Red  river  that  it  should  follow  the 
course  of  tbaLriver.leaviog  both  rivers  within 
the  United  Slates.  But  it  cannot  be  supposed 
that  they  had  in  view  tbe  intersection  ot  Sa- 
bine river  wilh  any  degree  of  latitude  other 
than  tbe  true  33d  degree  of  latitude,  i 


Dtber  than  the  true  lOOtb  meridian.  The  4th 
article  of  tbe  treaty  shows  Ihat  Ihe  contraclint 
pardes  contemplated  that  tbe  line  ahould  be 
fixed  with  more  precision  than  it  was  then 
possible  lo  do;  and  to  that  end  provision  was 
made  for  the  appointment  of  commissioners 
and  surveyors,  nbo  should  run  and  mark  it, 
and  designate  exactly  the  limits  ot  both  nalioDS, 
— the  resuita  of  sucb  proceedings,  it  was  de- 
clared, to  be  considered  part  of  the  Ireaty,  hav- 
ing Ihe  same  force  as  it  'inserted  therein.  {38 
Melish's  map  of  1818  was  taken  as  a  general 
basis  for  the  adjustment  ot  boundaries,  but 
tbe  rights  of  the  two  nations  were  made  sub- 
ject to  tbe  location  of  the  lines  with  more  pre- 
cision, at  a  subsequent  time,  by  commissioners 


and  surveyors  appointed  by  the  respective  got 
ints.  So  far  as  is  disclosed  by  the  diplc 
correspondence  thai  preceded  the  treaty. 


tbe  negotiators  assumed  for  the  purposes  of  a 
settlement  of  their  controversy  that  Melish's 
map  was,  ill  the  main,  correct.    But  they  did 
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not  and  could  not  know  that  It 
In  tXt  respeoto.  Heoca  they  were  willing  to 
lake  it  aa  tbe  baaia  of  a  final  Beltlement,  the 
flxing  of  the  line  witb  more  precleion,  and  the 
deaignaling  of  the  limlla  of  the  tno  naliona 
with  more  eiactneai.  to  be  the  work  of  coro- 
mi^lonera  and  surveyors,  who  were  to  meet 
ni  a  named  lime,  and  the  reeult  of  whoae  work 
eboold  become  a  part  of  the  treaty.  While 
tlie  line  agreed  upon  waa.  apeaking  general];, 
to  be  aa  laid  down  on  Melisb'a  map.  It  was  to 
be  fixed  with  more  preciaioD,  and  deaignated 
wilh  more  exaclDeaa,  by  repreaenlalives  of  the 
tno  naliona. 

But  there  ia  another  and  perbapa  slronger 
Yiew  of  Ihts  question,  and  which  fa  equally 
concluaive  even  if  the  lOOUi  merldino  origi' 
nally  coQtemplaied  by  the  treaty  of  1819  were 
assumed  to  have  been  the  erroneoua  meridtan 
line  of  Meliab's  map.  Tbla  view  rests  upon 
the  official  aclaot  the  general  government  and 
of  Teiaa,  aad  requires  that  the  preaeot  con- 
troversy ahall  be  determioed  upon  tbe  baaii 
that  Ibe  line,  wblch  by  the  treaty  waa  to  follow 
"ihe  courae  of  the  Rio  Roio  weatward," 
extenda  to  the  true  100th  meridian,  thence  hy 
a  line  due  north. 

Aa  heretofore  stated,  the  Republic  of  Texas, 
byao  act  passed  December  IB.  1636,  declared 
Ibftt  iuclvil  and  political  lurladictiou  extended 
lo  the  following  boundariet;  Begitining  at  the 
mouth  of  Ihe  Subloe  river  and  running  along 
the  Quif  of  Meiico  3  leagues  from  the  land, 
to  Ihe  mouth  of  the  Kio  Grande;  thence  up  the 
principal  stream  of  the  latter  river  to  Its 
source:  iheoce  due  north  to  tbe  42d  degree  c( 
norib  Inlitudp;  tbence  "along  the  boundary 
line  as  ileflncd  In  the  treaty  between  the  United 
SDjSlHtta  and  Spain,  to  Ibe'beginoine."  The 
President  of  that  Itcpubllc  waa  aulliorlzed  and 
required  by  Ibe  sii"ie  act  to  open  a  negotiation 
witb  the  United  Stales  to  ascertain  and  define 


boundary  had  not  been  defined  when  Texas 
was  admitted  as  a  state  inio  tbe  Union,  with 
Ibe  territory  "properly  included  wilhln  and 
rightfully  belonging  lo  the  Republic  of  Texas." 
The  settlement  of  that  question,  together  wilh 
certain  claims  made  by  Texas  a^^alnst  the 
United  States,  were  amonR  the  subjects  thai 
eugaged  the  attention  of  Congreas  during  tbe 
coTialderallon  of  tbe  various  measures  conBtl- 
tutin);  the  compromises  of  1850,  Tbe  reaull 
was  the  passage  of  the  above  act  of  Septembei 
B,  ia~>0,  cbap.4D,  the  provlstoDSot  which  were 
promptly  accepted  by  the  state  of  Texas, 
This  legislation  of  the  two  governmenta  conati 
luted  a  convention  or  contract  in  respect  of  all 
matters  embraced  by  it,  Tbe  Hetllement  ol 
IWO  )i»ed  the  boundary  of  Texas  "on  ibi 
nnrtb"  to  commence  at  the  point  at  which  thi 
lOOth  meridian  intersects  tbe  parallel  of  SB' 
8ft'  north  latitude,  and  from  that  point  tb< 
northern  line  ran  due  west  to  the  103d  me 
ridlan,  thence  due  south  to  the  83d  degree  ol 
norib  latitude,  theuce  on  IhalparHllel  to  (h( 
Rio  Bravo  del  Norte,  and  Ihence  with  lh( 
channel  of  that  river  to  the  Gulf  of  Mexico. 
Texas.  In  the  same  setllemeni,  ceded  Its  claiir 
to  terrilory  exterior  to  tbe  limits  and  boundariei 
so  established,  and  relloquisbed  all  claims 
upon  the  United  States  tor  liability  for  its 


'Ha  Dhitid  Stath.  Oct.  Txbii, 

lebti,  and  for  compensatloB  or  IndHnol^  for 
he  surrender  ki  tbe  Cnited  Statea  of  it*  dilpa, 
>oris,  arseoala,  custom-house  revenuea,  anna 
lud  munitions  of  war,  and  public  bulldinn 
sitb  ibelr  altos,  which  became  the  property  of 
he  United  Stales  at  Ihe  time  of  the  admlialon 
)f  the  state  into  Ihe  Union.  In  conslderattoa 
>t  that  establishment  of  boundaries,  ceaslon  o( 
;1alm  to  terrllorv,  and  rellnqutsbment  of 
ilalms,  Ibe  Unltea  Btatea  agreed  to  pay  and 
]as  paid  to  Texas  the  sum  of  910,000,000.  B 
Slat,  al  L.  446. 

The  woTda"tbe  meridian  ot  100  d«rrees  west 
From  Greenwich."  in  the  act  of  18B0,  mani- 
Testly  refer  to  Ihe  true  100th  meridian,  and 
not  to  Ibe  100th  meridian  aa  located  *on  [40 
theMellsLmapof  1618.  Thepreciaelocatlooof 
that  meridian  has  not  been  left  lu  doubt  by  the 
two  governments.  The  United  Stales  baa 
•rrected  a  monument  at  tbe  point  where  the 
lOOtb  meridian  la  intersected  by  the  parallel  of 
96°  30*  north  latitude.  This  was  done  manj 
vears  ago,  upon  actual  survey,  and  Texas  has, 
by  Its  Icglalalion,  often  recognized  tbe  troa 
tooth  meridian  to  be  as  located  by  tbe  Uolted 
States.  Looking  at  the  above  map  of  1893,  It 
will  be  seen  that  tbe  countlea  of  Lipscomb, 
Hemphill,  Wheeler,  Collingsworth,  and  Child- 
ress are  all  immediately  west  ot  the  100th 
meridian.  These  counties  were  establlahed  hi 
187S.  8  Bayles,  Early  Laws  of  Texas,  art. 
4285.  The  boundaries  of  each,  as  defined  in 
the  legislative  enactments  of  Texaa,  are  given 
In  the  margin. f  It  will  be  seen  thai  the  easiern 
boundary  of  each  counlTlslhe  1 00 tb  meridian. 
By  the  act  creating  [Lipscomb  county,  ill 
boundary  Immediately  south  of  tbe  parallel  of 
36*  SO*  north  latitude  begins  "at  a  monument 

mit  countu  of  LfpKomb,— IteetnniDg-  at  a  motia- 
menC  oatbclalersectloiiot  tbe  lOUtb  meridtan  and 
Iho  381  dCBtee  of  latitude.  1,K9  fcei  north  of  tite 
laSd  mile  postonUw  JOMAnur<dlan:Iheuoevn<SO 
mllce  lo  Itae  SOtb  mllP  poal  on  tbe  HS)  degree  or  lall- 
tudp;  theaceinutb  80  miles  and  I.SD  leeti  Ibcnee 
east  30  miles  to  UieKKd  mllepoeli  thenoe  north  D 
mllee  and  l.es»  leel  to  Ihe  bemnnlng. 

Hit  ciuntv  of  HEmphUi.— Beuinnlns  at  tbe  north- 
^j  Roberta  county  and  the  southeiM 
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mile  post  on  Vie  SOOUi  nerldfan.-  tbence  louth  30 
miles  to  tbe  TM  mile  post;  Ibenoe  west  80  miles  to 
tbe  Buutneaat  comer  of  Roberta  countr;  tbenoe 
uortb  SOmllea  to  Ibe  place  of  beslnnlnR. 

Ttitaruntyof  nTuttcr.—DeKEnDlnRatlbeTZdnilla 
poet,  on  the  1001  h  meridian,  Ibe  soiitnCB*teorner 
ot  HempbUI  couDt;:  tbence  weataDmUea  to  tbe 
soutbwest  oomer  at  Hemphill  county  and  tbe 
BOutbeasCoorneror  Boberu oounty:  tbenoe  south 
OOniila:  tbenoe  east  80  milea  to  the  tSd  mile  poM. 
on  the  looih  tneHdliin;  tbeooe  north  SO  miles  to  tb* 
place  of  tWRlnnlni. 

Ttit  anirav  of  CoiHnosuwrtft.— Bejinnina  a*  •^- 
nnrt beast  comer  or  Donley  county  a--"  — • 

corner  of  Gray  county  and  south wt.. ,_ 

TVbeoler  cootily:  thenoe  east  90  mite*  lo  the  soutli- 
east  comer  ot  Wboeler  county  at  Ihe  4Sd  mile  post, 
on  Ute  lOOIIi  fner(il(an;ihenceH)U(bSOmileaiitbe(wa 
weal  80  mllee  to  Ibe  Foutheest  corner  of  Donlar 
county:  thenoe  north  8D  miles  to  tbe  plac«  « 
briilDnlnR. 

The  countvof  OAUdreia.— BeMnnlnR  at  tbe  aootb- 
east  ooroer  of  ColDnnvorth  county  at  tlMttlta 
mile  post,  on  Hie  tcotlt  meridian:  tbenoe  weat  M 
miles;  tbence  south  HO  miles;  theooe  eastaboot  ■ 
miles  to  ttie  new  weat  line  o(  Hardeman  couDtT- 
thence  north  loPslrle  Doc  Town  nver;  thenoo  in 
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on  the  Intcnectlon  of  tbe  lOOtb  tnerldlan  and 
theStH  degrees  or  Ulllude."  Tbnt  monument 
U  tbe  one  eslabliBhed  by  tbe  Uolled  Slales 
After  theaettleinentotlSSO.  Pecutikrljaignifl- 
c&nt  is  the  bnuadarv  ol  Childress  county, 
one  of  the  lines  of  whicb  runs  up  Prairie  Dog 
Town  river— iv))[ch  river,  the  United  Stales 
InniBls.  constitutes  the  southern  boundary  of 
41]  the  Icrrilnry  in  dUpute — "to  tbe  intllal 
monumentOD  the  100th  meridian."  The  "ini- 
tial monument"  here  referred  to  was  erected  in 
ISST  under  Ibe  authority  of  tbe  Unlled  UUtee 
to  mark  tbe  place  where,  as  its  representatives 
tbeu  and  bnve  ever  since  claimed,  the  line, 
"following  Ibe  course  of  the  Rio  Rnxo  west- 
ward," cruised  the  tfiOlb  meridian. 

It  thus  appears  that  the  two  governmenta. 
with  knowledge  Ibat  the  treaty  of  ISIS  re- 
ferred to  Melisb's  map  of  1818,  have,  by  offi- 
cial action,  declared  that  the  lOOlh  meridian 
Is  located  on  the  liite  that  marks  tbe  eastern 
boundaries  of  Ibe  counties  of  Lipscomb,  Hi'mp- 
hiil,  Wheeler,  and  Collingawonh.  in  the  slate 
of  Texas.  Besideo,  Ibe  proof  In  the  cause 
leaves  no  room  to  doubt  that  the  true  lOOIh 
meridian  is,  hr  shown  by  the  above  map  of 
1S92,  Immediately  vast  of  those  counties.  The 
acta  of  the  tvro  );overnments  and  the  evidence 
therefore  c<i>icur  in  showing  that  the  100th 
meridian  is  uot  correctly  delineated  on  the 
Melish  map  of  1618.  And  in  the  above  set- 
tlement of  a  part  of  the  iMtundary  lines  be- 
tween tlie  Uoiled  States  and  Texas,  tbe  two 
governments  have  accepted  the  true  100th 
meridiun  ;>nd  discarded  the  Meliab  100th  me- 
ridian. Giving  effect  to  the  compromise  act  of 
IS^iO.  the  .<ug);e£tiOD  that  the  100th  meridian 
must  be  lakcn.  in  the  prK,ieni  controversy,  to 
be  as  located  '>n  the  Mclisb  map  of  1818,  is 
wholly  iDiidmK'ibli!.  It  cannot  be  supposed 
43]thiit  IbR  L'liiic^lStates'woiild  have  agreed 
10  pay  S10.00(.>.OUO  in  the  state  of  Texas,  as  pro- 
Tided  in  tbe  act  of  1850,  If  it  had  been  sug- 
gested tbat  any  dispute  in  respectot  boundary 
not  covered  by  tbat  act,  and  so  far  as  sucb 
dispute  depended  upon  degrece  of  longitude, 
was  to  l>e  determined  otherwise  than  bv  refer- 
ence lo  liielrue  lOOlh  meridian.  Assuming 
that  tbe  two  jiovernments  did  not  intend  by 
the  seillcuicnt  of  1850  to  fix  the  point  where 
the  line  "following  the  course  of  the  Rio 
Iloxo  westward"  crossed  tbe  lOOlh  meridlau, 
nevertbeless  it  is  ioconceivable  that  the  two 

EaTerDmente  intended  that.  In  estsblishing  tbe 
auudary  of  Texas  "on  tbe  north."  tbe  lOOlb 
meridian  mentioned  in  the  enactment  of  I8S0 
ibould  be  the  true  lOOlb  meridian,  but  tbat 
tbe  slate  should  be  at  liberty  to  Insist,  in  re- 
spect of  its  boundarv  otoaf  Red  Riter,  that  the 
100th  meridlnn  be  taken  to  be  as  delineated  on 
tbe  Helish  map.  and  Ibereby  obtain  all  the 
land,  'witbio  the  limili  of  Indian  territory, 
between  tbe  true  lOOth  meridian  and  the  Hel- 
lib  lOOih  meridian. 

We  have  said  tbat  the  treaty  itself,  upon  a 
reasonable  inlerprelallon  of  its  provisions,  left 
it  open  lo  the  contracting  parties,  through 
commissioner!!  and  surveyors,  to  fix  tbe  Hues 
with  precision,  and  therefore  to  show,  bv 
competent  evidence,  where  tbe  true  lOOtb 
meridian  was  located.  But  if  this  were  not 
•o,  we  should  feel  obliged  to  bold  that  the 
162  U.S.  D.  8.,  Book  10.  6S 


convention  or  contract  between  tbe  United 
States  and  Texas,  as  embraced  in  their  respect- 
ive enactments  of  1S30,  together  with  th« 
subsequent  acts  of  tbe  two  governments,  re- 
quire in  tbe  determination  of  the  present  con- 
troversy tbat  the  100th  meridian  mentioned 
in  the  treatv  of  I91S  be  taken  lo  be  tbe  true 
lOOth  meridian,  and  consequently  that  the 
line  "following  tbe  course  of  the  Rio  Roio 
westward  lo  the  degree  of  lonRlturte  100  west 
from  IjOndnn"  must  go,  and  was  intended  to 
go.  to  the  true  or  actual  100th  meridian,  and 
not  strip  at  the  Helish  lOOtb  meridian. 

So  that  the  real  question  for  aolulion  is 
whether,  aa  contended  by  the  United  Stales, 
the  line  "fotlowing  the  course  of  tbe  Rio  Roxo 
westmird  to  tbe  degree  of  longitude  100  west 
from  London"  meets  the  100th  meridian  at  tbe 

KInt  where  "Prairie  Dog  Town  fork  of  [43 
d  river  crosses  tbat  meridian,  or  whether,  as 
contended  by  Ibe  slate,  it  goes  northwailuiat^g 
up  tbe  north  fork  of  Red  river  until  t/uil  river 
crosses  tbe  100th  meridian  many  miles  due 
north  of  the  initial  monument  established  by 
tbe  United  SUIes  in  1S57. 

Upon  this  point  the  evidence  Is  very  volumi- 
nous. Hucb  of  11.  we  fei.-!  constrained  to  say. 
Is  of  little  value,  and  tends  only  to  confuse  tbe 
mind  in  Its  efforts  to  nscenaia  what  was  wltbin 
tbe  contemplation  of  tbe  negotiators  of  miD. 

It  is  a  matter  of  regret  thai  the  question  now 
preMQted.  involving  interests  of  great  magni- 
tude, should  uot  have  been  determined,  la 
pome  satisfactory  mode,  before  orshnrtly  after 
Texas  whs  ailuiiited  as  one  of  the  states  of  Ibe 
Union.  It-liss  remained  unsettled  for  so  long 
a  time  that  It  is  not  now  so  easy  of  solution  a* 
it  wouid  have  been  when  the  facia  were  fresh 
ill  tbe  miiiils  of  living  witnesses  who  had 
more  Intimate  knowledge  of  tbe  circumstances 
tbjtn  any  one  can  now  possibly  bavc  upon  the 
most  IboroiiL'h  inTesligalion. 

Before  looking  at  the  Melish  map  of  1816, 
it  will  be  proper  to  inquire  as  to  tbe  general 
course  of  Ited  river,  so  tar  as  any  information 
hud  been  glTCO  to  the  public  prior  lo  tbe  mak- 
ing of  thai  map.  Probably  the  most  irusi- 
worthy  publication  on  the  subject  Is  Pike's 
"Account  of  £ipeditiona  to  tbe  Sources  of 
the  Hississlppi  and  through  the  Western 
Parts  of  Louisiana  to  the  Source  of  tbe  Ark- 
anaaw,  Kana.  La  Platte,  and  Pierre  Juan  Riv- 
ers. Performed  by  Order  of  the  Government 
of  tbe  United  Sutea,  During  the  Years  1805, 
1806,  and  1807;  and  a  Tour  through  the  In- 
terior Parts  of  New  Spain,  when  Conducted 
through  these  Provinces  by  Order  of  tbe  Cap- 
lain  General  in  tbe  Year  1807."  This  work 
was  copyrighted  in  1806  and  published  at 
Philadelphia  in  1810.  It  was  illustrated  by 
numerous  charts,  copies  of  which  constitute 
the  two[four]  pages  following  this  pagn — ooeof 
them  being  "A  Chart  of  tbe  Internal  Part  of 


Louisiana,    the  other,  "A  Map  of  the  Internal 

Provinces  of  New  Spain."     Tboie  charts  show 

'arge  river  called  Red  river,  extending  from 

point  near  Sania  F6.  between  latllude  37* 

d  S8°,  across  what  is  now  the  slale  of  Texas, 

passing  Nalchltoches,  Louisiana.     Both  show 

a  chain  of  mountaina 'running  north  and  [48 

south,  marked  on  one  chart  sa  "  While  snt^w- 

capped  mountaliu,  very  high." 
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Then  are  andonbtedlj  the  Bnow  mouoUiu 
referred  to  Id  the  letter  of  Mr.  Adanu  to  the 
BpanlBh  mtnialer,  of  October  31,  1818,  In 
Which,  as  we  hftve  seen,  the  former  pro 
posed  tbst  the  line  from  eut  to  we«t  should 
follow  the  course  of  Bed  river  "1o  Its  source. 
touching  the  chalu  of  the  Bnow  mountalDB,  In 
latitude  37°  SB'  north,  loDKilude  106*  IS'  west, 
or  thereabouts."  East  of  the  Snow  mouo- 
taiDs,  as  delineated  on  theae  charts,  are  two 
pTODgsor  small  streams.  "Rio  Rojo"  and  "Rio 
Moro,"  the  source  of -the  former  being  nonb 
east,  and  Ibe  latler  nearly  east,  of  Santa  F6. 
The  Rio  Rojo  rlsee  iKtween  the  STth  andSSih, 
and  the  Rio  Moio  between  the  86tb  and  STth, 
degrees  of  latitude,  both  near  the  106lh  de- 
gree of  longitude.  Between  those  prongs, 
one  of  the  charts,  are  the  words  "Source  of 
Red  river  of  Ihe  Hisslssippi."  The  prongs 
screams  Rio  Roio  and  Rio  Horo  unite 
about  the  STth  degree  of  latitude,  and  form 
one  stream,  marked  on  one  chart  aw  Red  river, 
and  on  the  other  as  "Rio  Coiorado  [Red  river] 
of  Natchitoches."  The  stream  thus  formed 
runs  for  a  short  dlsiance  eastward!;,  then 
Boulheastwardlj  until  It  renchea  a  point  a 
little  west  of  the  lOOlh  meridian,  then  cast- 
wardly,  then  a  little  northeastwardly,  then 
southeast Rnrd It.  pa>^i>ing  Naichltuches.  '~  ~ 
juncllon  with  the  Wlcblta  river,  nea 
MiBsiselppi  river.  It  should  alio  be  stated  that 
on  these  charts  is  marked  a  rood  or  line  ex- 
tending from  Tous  (which  Is  north  of  Santa 
F£)  through  a  gapof  the  Snow  mnunlalnn.  and 
iheoce  along  the  north  side  of  Red  river. 
That  line  U  described  u  "The  route  pursued 
by  the  Spanish  cavalry  .when  going  out  from 
Santa  P6  la  search  of  the  A.m<riC'in  exploring 
parties  commanded  by  Major  Sparks  and  Cap- 
Uln  Pike  in  the  year  1806."  TlJe!<e  charts  or 
maps.  Id  connection  with  the  chart  of  the 
lower  part  of  Red  river,  not  here  reproduced, 
also  show  throughout  the  entire  distance  from 
Natchitoches  to  the  sourre  of  Red  river  near 
the  Snow  mountainR,  smnll  streiims  emplying 
into  the  main  river  from  the  north  and  north- 
west, none  of  wblch,  however,  are  marked 
ivith  namesj  and  that  north  of  Red  river,  as  de- 
49]  lloested  by  *Pike,  and  east  of  the  lOOib  me- 
ridian of  longitude.  Is  an  uumtmcd  stream,  not 
of  great  length,  but  having  the  same  general 
course  as  the  stream  now  known  as  the  north 
fork  of  Red  river. 

Thai  prior  to  Mellsb'*  map  of  1818  It  waa 
believed  that  the  Red  river  that  passed  Natchi- 
toches had  its  source  in  the  mouriiaius  near 
Sania  Fi  is  manifest  from  Mellsb's  own  pub- 
licaUons.  In  18ie  he  published  at  Pblladei- 
phlaa  small  book,  with  the  title  "AQeogtapb- 
ical  Description  of  Ihe  United  Stales  with  tbe 
Contiguous  British  and  Spanish  Posseealons." 
It  accompanied  his  map  of  those  countries. 
In  that  work  it  appears  that  be  used  Ilum- 
boldt'i  map  of  1804,  and  Pike's  Travels.  He 
uid:  "The  Red  river  rises  in  the  mountains 
to  the  eastward  of  Santa  F£,  between  nortli 
latitude  3T'  and  88°,  and,  pursuing  a  general 
southeast  course,  makes  several  remarkable 
bends,  oa  exhibited  on  the  map;  but  It  receives 
no  very  considerable  streams  until  It  forms  a 
Junction  with  the  Wachltta  and  Its  great  mass 
of  waters,  ■  few  miles  before  It  reaches  the 


On  Darby's  map  of  tbe  United  Sutes,  11 
eluding  Louisiana,  published  In  1818,  and  pre- 
fixed to  his  "EmigraDi's  Guide,"  appears  lbs 
"Red  river  of  Nalcbltocbea,"  formed  by  two 
prongs,  and  extending  southeast  wardly  from 
a  point  near  the  iniersecilon  ol  the  107th  de- 
gree of  longitude  and  the  40th  degree  of  lati- 
tude to  Its  junction  with  waters  near  the  HI*- 
slssippl.  Bast  of  the  100th  meridian  are  two 
unnamed  streams  coming  from  Ibe  northwest, 
eacli  much  shorter  than  the  main  Red  river,  ae 
delineated  on  that  map.  It  la  stated  In  this 
work  tbat  the  Red  river  "rises  near  Santa  F« 
in  N.  iat.  87°  80'  and  2B*  west  of  Washington, 
runs  nearly  parallel  to  the  Arkansas,  Joins  the 
Mississippi  at  31*  N.  Iat  after  a  comparative 
course  of  1,100  miles."    p.  50. 

In  view  of  tbe  facts  stated,  particularly  ta 
view  of  Mellsb's  knowledge  of  Pike's  publl- 
catloQ  and  the  statements  in  his  own  work,  it 
cannot  be  doubted  that  when  the  Mellsh  map 
of  1818  was  published  it  was  believed  that 
lliere  was  a  Red  river  that  continued  without 
break  from  Its  source  near  Santa  F£  or  tbe 
*9now  mountains  until  it  loiueii  other  [SO 
watcrseast  and  southeast  of  Natchltocbe*,  near 
the  Mississippi. 

Following  tbe  coune  of  Red  river  as  laid 
down  on  the  Mellsh  map  of  1819,  It  Is  Impoa- 
sible  to  doubt  that  in  the  mind  of  Melisb  Otm 
Red  river  was  the  stream  representefl  by  Pike 
ii<i  having  two  prongs,  Rio  Rojo  and  Rio  Moro, 
neiir  Santa  Fe,  and  us  running  witbout  breali, 
Brst  easterly,  then  sou  I  beast  wardly,  then  east- 
wardly  for  a  comparatively  abort  distance, 
and  then  southeast  wardly  to  its  mouth  near 
the  Kfississippi  river.  On  the  north  and  east 
of  Red  river  as  thus  marked,  there  was  no 
^am  connecled  with  it  tbat  was  marked  bj 
'  name.  There  was  an  unnamed  stream, 
the  north  side  of  the  main  river,  whick 
emptied  into  the  latter  between  the  lOlsiand 
10^  degrees  of  west  longitude  a*  defined  «a 
that  map.  If  rc^'ard  be  had  alone  to  the  map 
of  1818.  it  la  more  than  probable  that  the 
river  marked  on  U  as  having  near  its  source 
two  prongs,  Rio  Rojo  and  Rio  Horo,  and 
which  formed  one  stream  that  continued  with- 
out break  southeast  wardly.  and  into  w&iBA,  be- 
tween the  101st  and  103d  degrees  of  longitudo 
as  nmrlced  on  that  map,  came  from  the  north- 
west an  unnamed  stream,  was  the  river  desig- 
nated on  Pike's  chart  as  Red  river,  and  was 
the  Red  river  of  (be  treaty  of  1819.  Tbe 
suggestion  that  the  rlvermarked  on  Ihe  Mellsh 
map  as  having  two  prongs,  Rio  Rojo  and  Rio 
Horo.  and  running  southeaelwordly,  was  tba 
river  now  known  as  the  north  fork  of  the  Red 
river,  is  without  any  substanlial  foundation 
upon  which  to  rest.  If  the  latter  river  Is  de- 
lineated at  all  on  the  Mellsh  map,  it  is  the  un- 
named stream  that  entered  the  main  river 
from  the  northwest,  between  the  lOlet  and 
102d  meridians  as  located  on  that  map- 

There  is  a  large  amount  of  evidence  of  a 
documentary  character  showing  that  Ibis  In- 
terpretation of  the  Mellsh  map  Is  correct-  We 
have  before  us  "A  map  of  lbs  United  Stales, 
with  the  contiguous  British  and  Spanish  pos- 
sessions, compiled  from  the  ktest  and  best  an- 
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thorlties  by  John  Mellih, "  It  wm  nopyriehted 
Junelfl.  1820.  and  pubtUlicd  at  Phdadelpblft 
by  Fialaysoa,  tha  successor  of  Hellah,  A 
part  of  Ibal  map  U  reproiluced  on  (be  nexl 
pnge.  It  is  Bpoheo  of  u  Helish's  map  of 
1828,  because  that  U  Ibe  year  to  which  It  was 
B  IJImprcved.  *From  that  map  It  appears  that 
a  lino  up  the  Rio  Roio  or  Red  river,  from  lUe 
northeaslero  corner  of  Texas  to  the  lOOih  me- 
ridian, is  aubstantlally  ao  east  and  west  line, 
and  Ibal  w«st  of  the  lOOtb  meridian  it  is  west- 
ward and  northwestwardly  Ca  a  point  near 
Santa  Fi  and  At  8nov>  mounlaint. 

If  the  case  depended  upon  that  map  it  could 
not  be  doiihind  that  the  rerritory  in  dispute  ia 
oiitaldeof  thelimiUoI  Texas.  ThedJiectlon 
of  (he  treaty  is  to  run  teeituiartl,  not  north- 
weal  ward  ly,  on  Redricer  toW^lOOtAwwttJiwn, 
According  to  ibe  view  pressed  by  the  state, 
the  true  Ime  extends  from  the  Junction  of  the 
north  fork  of  Red  river  with  Red  river  north- 
wardly, tbea  easterly,  then  north  west  nardly 
tip  that  fork,  alliiough  at  such  junction  there 
ia  another  wide  stream.  cotninE  almost  directly 
from  the  west,  and  which  fully  meets  the  re- 
quirement of  the  treaty  to  follow  the  course 
of  tbe  Red  river  tealicardly  lo  the  lOOih  me- 
ridian. We  do  not  feel  authorized  lo  aasent  lo 
this  view.  In  our  Judgment  the  direction  in 
the  treaty  to  follow  the  course  of  the  Bi.'d 
river  veitieard  lo  the  lOOlh  meridian  takes  the 
line,  not  up  tbe  north  fork,  but  westwiinlly 
with  the  river  now  known  as  the  Prairie  Diij; 
Town  forlt.  or  south  fork  of  Red  river,  uutil 
it  reaches  that  meridian,  (hence  due  north  to 
tbe  point  where  Texas  agreed  Uiat  its  line  "on 
tbe  iioMh"  should  commence. 

This  conclusion  is  8trc»iii!ly  fortified  by  an 
Inspection  of  the  numerous  maps  placed  be- 
fore us.  and  which  were  made  prior  to  Fet> 
ruary  8,  1860,  on  which  day  llie  legislature  of 
Texas,  with  koowledge  that  the  lerrlLnry  in 
dispute  was  claimed  by  tbe  United  Slates, 
passed  an  act  creating  Ihe  county  of  Oreer,  anil 
thereby  assumed  that  It  was  part  of  the  terri- 
tory properly  and  rightfully  belonging  to  that 
itat«  at  the  time  its  independence  was 
Achieved,  as  well  as  when  It  was  admitted  Into 
the  Union.  2  Sayles,  Early  Laws  of  Teiaa, 
art.  2886.  Every  map  before  us.  published 
after  tbe  treaty  of  181U  and  prior  to  IHftO,  be- 
ginning with  Ihe  Melish  map  of  1828.  shows 
Uiat  the  line  going  from  east  to  west  followed 
the  course  of  Re<l  river  westward  until  it 
crossed  the  true  lOOlh  meridian  at  or  near  the 
wuthwegt  corner  of  the  territory  designated  as 
''Unassigned  Land-"  Upon  each  and  all  of 
54]  these  mftp(^,i.ppcar  'streams  coming  from 
tbe  northwest,  having  a  northwest  and  south- 
east course,  that  empty  into  the  main  river. 
But  none  of  those  atrenms  are  marked  aa  a  part 
of  the  line  established  by  tbe  treat;  of  181S- 

Atnong  the  maps  to  which  we  refer  are  the 
following:  1.  "A  Map  of  Mexico.  Louisiana, 
and  the  Missouri  Territory.  Including  the 
Stales  of  Mississippi.  Alabama  Territory,  East 
and  West  Florida.  Georgia,  Bouth  Carolina, 
and  Part  of  the  Island  of  Cuba,"  by  John  H. 
Robinson.  M.  D.,  copyrighted  in  1819,  and 
published  at  Philadelphia.  The  author  is  no 
doubt  tbe  gentleman  of  the  aame  name  who 
Accompanied  Major  Pike  In  hia  expeditions, 
and  is  spoken  of  by  tbat  officer  aa  a  man  of 
Xtt  U.S. 


enterprise  and  science.  Tbe  river  marked  on 
that  map  aa  Red  river  east  of  the  100th  me- 
ridian has  Its  source  In  the  resion  of  Santa  FG, 
and  corresponds  with  the  Red  river,  or  tbe 
Kio  Colorado  of  Natchitoches,  aadellneatedon 
Pike's  map.  2.  Morse's  map  of  tbe  United 
States,  published  in  1822,  and  ^vbioh  accom- 
panied an  otQclal  report  made  by  htm  In  thai 
year  to  the  Secretary  of  War  of  the  conditions 
of  tbe  various  Indian  tribes  of  the  country. 
On  this  map  appears  Red  river,  with  its  source 
not  far  from  Santa  Fe,  and  running  southeast- 
wardly  to  a  short  distance  west  of  the  100th 
meridian,  from  which  point  it  extends  eas^ 
wardly  all  along  the  southern  line  of  Indian  . 
lorrllory,  thence  southeast  wardly  to  the  Mis- 
sissippi. 3.  Carvy  ami  Lea's  atlas  of  1H22. 
Oil  this  map  appears  Red  river  havfng  a  tnat- 
umrd  course  the  entire  distance  from  about  the 
Slth  to  the  103d  degree  of  longitude,  between 
tbe  33d  and  31ih  degrees  of  latitude,  and  con- 
stituting the  soutUero  line  of  the  Indian  terri- 
tory. Red  river  on  this  map  has  its  sourc« 
near  the  8now  mountains,  i.  Tbe  map  o( 
Major  Long,  of  the  Topographical  engineers, 
inscribed  to  Mr.  Calhoun,  Secretary  of  War, 
and  published  in  1823,  On  Ibis  map  appears 
a  river  with  Its  source  near  the  mountains  of 
Santa  FS,  and  running  southeastward  I  y,  then 
easlwardly  to  the  100th  merldan,  and  continu- 
ing then  eastwardly  along  the  entire  line  be- 
tween Indian  territory  and  Texas.  As  de- 
lineated on  Long's  map,  between  the  lOSil  and 
101st  meridians  that  river  is  miirked  "Kio 
Roxo  or  Red  river,"  and  near  the *95th  me-[55 
ridian  It  is  marked  "Red  river."  15.  Tanner's 
map  of  North  America  1822.  S,  Tanner's  map 
of  North  America  (1823)  shows  a  river  on  tbe 
south  bonier  of  what  la  now  Indian  territory, 
marked  "Red  river."  On  each  side  of  it,  after 
it  passes  the  lOOtb  meridian,  there  are  prongs 
or  streams  north  and  south,  and  tbe  river,  near 
its  end.  after  it  has  passed  25*  west  from 
Washington,  is  marked  "Red  river."  QoingoO 
from  the  Red  river  at  about20*  longitude  west 
from  Washington  Is  the  rivei  marked  "Falee 
Wasfaiita,"  which  comes  from  the  northwest. 
Red  river  as  mitrked  on  that  map  extends 
nearer  to  Santa  Fe  than  the  False  Washltta. 
7.  Flnley's  American  atlas  m26  shows  Red 
river  on  the  south  boundary  of  Arkansas, 
whose  course  going  from  the  east  is  westward 
until  about  the  100th  meridian  is  reached,  and 
west  of  the  lOOth  meridian  It  is  marked  "R. 
Roxo  or  Red  R."  At  longitude  20°  west  from 
Washington  a  river  comes  from  the  north- 
west marked  "False  Washltta."  Tbe  extension 
marked  as  above  Is  much  longer  than  any 
stream  emptying  Into  Red  river  from  the  north 
orlhe  northwest.  8.  "A  Com  pi  elo  Historical, 
Chronological,  and  Oeographlcal  American 
Atlas,"  published  by  Carey  A,  Lea,  at  Philadel- 
phia, in  182tt,  on  which  will  be  found  marked 
Red  river  whose  course  going  from  east  to 
west  Is  westwardly  past  Ihe  lOOih  meridian  and 
then  northwestwardly  In  the  direction  of  Santa 
F6.  At  about  the  98th  meridian  a  mueb 
shorter  stream  comes  Into  it  from  the  north- 
west, and  ia  unmarked.  D.  A  German  atioa 
of  America,  published  at  Leipslcln  1830,  con- 
tains a  map  which  shows  the  boundary  estab- 
lished In  1819  on  the  went  side  of  Louisiana, 
and  ahowa  Red  river  along  the  whole  louthern 
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line  or  the  Indian  terrilorj.  Coming  ioto  tliat 
river  from  the  nortbwMt,  at  W  longitude,  ii 
ui  unmarked  stream;  aod  coming  Irom  tbe 
northwest,  and  emptying  Into  R«a  riTer  at 
kbont  97°  longiiude.  Is  another  stream  marked 
"PalaoheWMbltta."  10.  Toung'sNen  Hapof 
Teiaa,  pnUlshed  at  Philadelphia  In  1830  b; 
Hitclwll,  and  a  oop;  of  part  of  which  la  given 
on  the  nezt  [Ihts]  page.  On  this  map  appeara 
Red  rivar  with  Its  aonrce  a  ibort  distance  from 
661* 


Santa  F<  and  marked,  eMt  of  the  lODIh  merid- 
ian, as  "Rio  Roio  or  Red  river  of  *Loni-  [08 
slana,"  mnning  first  southeastwardly,  then  eaal- 
wardly  along  toe  Roathem  boundan  of  lodlaa 
tenitory.  11.  Halliard's  map  of  Teus.  pab- 
llahed  la  1811.  Bhowinc  Red  river  as  forming  Iha 
line  between  tbe  IndlBn  tarritory  and  Tezae 
from  about  the  Mtb  degree  of  longitude  to  the 
100th  meridan,  havUig  a  course  westward  and 
«astWBTd  between  those  meiidlaiM,ftDd  nurked 
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.   .  On  this  map  iipp«ars  Red  liier, 

wbow  couree  going  from  eut  to  nest  from  a 
polDt  Dear  ibu  e4tb  degree  of  longitude  la  sub- 
•tBDliallj  westward  along  the  ivhole  line  bc- 
tweeD  Ibe  lodlan  l«rriIor;f  knd  TexM.    After 


puling  tlie  100th  meTtdian,  Its  coune  1*  WMt- 
wsrdlj  and  norlhneatwardly  lo  tba  direction 
ofSaoteFe.  IB.  Tanner'imapof  the  United 
State*  and  Mexico,  published  Id  18tf.  Thai 
map  abowH  Red  river  havloz  an  oaatward  and 
weatnanl  course  just  eoutE  of  the  84lh  de- 
gree of  laiilude,  and  marking  the  southern 
line  of  Indian  lerrllorj,  14.  Oolton's  map  ot 
Lbe  United  States,  published  In  1848,  shows 
Red  river  forking  near  the  96th  meridian,  one 
•[57 
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fork  ezteDdlog  wettwardlj  and  northwen- 
wirdly  toward  BanU  F6,  marked  "Rio  Rnio 
or  Bed  river"  between  100*  and  103°,  aod  "Red 
river"  between  109*  and  104*.  10.  Cordoi 
mapof  the  BtataotTexu,  "compiled  from  the 
record*  of  the  {KDeral  land  office  of  the  alale 
Ira  Roben  CreuibauT."  and  publlihed  !□  1849. 
Creuabtiur  entered  the  land  office  In  Texas  be- 
fore the  admlsaloii  of  that  elate  Into  the  Union, 
and  remained  there  for  many  fears.  While 
there  he  oever  heard  of  any  claim  by  Texas 
to  the  territory  now  called  Qreer  county. 
Upon  the  oriElnal  of  thil  map  is  a  cerliflcalo 
by  Thomas  W.  Ward,  commissioner  of  the 
land  office  of  Texas  from  January  S,  1841,  to 
March  20,  1848,  and  also  a  cei-tlflcate  by  his 
successor,  Qearge  W.  Smyth.  Ward  cerllfled 
that  the  map  had  been  compiled  by  Creuzbaur 
from  the  records  of  the  general  land  office  of 
Texas,  and  that  It  was  the  most  correct  repre- 
aentaUon  of  the  slate  hehad  seen  or  which  bad 
come  to  bis  knowledge;  "the  meanders  of  the 
fi9|  "rlTers  are  all  correctly  represented,  beli 
made  from  actual  surrey."  Smyth  cenlfli 
that  ho  "has  no  hesitancy  in  declaring  it  as  fa 
Arm  conviction  that  this  map  Is  a  very  correct 
representation  of  the  state,  representing  all  re- 
turns  up  to  date,  having  been  compil^  with 
great  care  from  the  records  of  the  general 
land  office."  On  this  map  is  also  the  certifi- 
cate of  the  governor  and  secretary  of  state  as 
to  the  official  character  of  Ward  and  Bmyth. 
It  is  further  attested,  under  date  of  August  13. 
1848,  by  Senalors  Rusk  and  Houston  and  by 
Representatives  KaufFman  and  Pllsbury,  as  fol- 
lows: "We,  the  undersigned  Senators  and 
Representatives  from  the  slate  of  Texas,  do 
hereby  certify  thai  we  have  carefully  examined 
J,  deOordova'smapof  the  state  of  TcxsK,  com- 
plied by  n.  Creuibaur  from  the  records  of  the 
general  land  office  of  Texas,  and  have  no  hesi- 
tation in  saying  that  no  map  could  surpass  this 
In  accuracy  and  fidelity.  It  has  delineated 
upon  It  every  county  in  the  state,  its  towns, 
rivers,  and  streams,  and  we  cordially  recom- 
mend It  to  every  person  who  desires  correct 
geogmphlcsl  Information  of  our  state.  To  the 
persons  desirous  of  vistllnir  Texas  It  would  be 
Invaluable."  16.  Hltcheli's  New  Atlas  of 
North  &  Soulh  America,  published  by  Thomas 
C:owpeTttawalte  A  Co.,  Philadelphia,  1851.' 
shows  on  the  map  of  Texas  a  river  marked 
"Red  river,"  whose  course,  after  the  latitude 
midway  between  33'  and  84*  Is  reached.  Is 
westward.  It  continues  Id  a  westerly  direc- 
tion with  scarcely  any  cfaanee  until  It 
reaches  the  103d  meridian,  and  then  turns 
northwestwardly  in  the  direction  of  Santa  Ffi. 
All  cf  these  maps  place  th£  terriiory  in  dis- 
pute east  of  the  100th  meridian  and  north  of 
the  southern  line  of  the  Indian  territory  as  dtof 
lint  it  elaimtd  bg  Vu  UnUtd  Slata.  They  are 
all  Inaccurate,  if  any  part  of  that  territory  Is 
within  the  ilmiu  of  Texas.  No  one  of  them 
so  locates  Red  river  that  its  course,  going  west- 
ward (from  the  point  where  the  line  between 
Texas  and  Loulalaoa  intersects  the  Red  river) 
to  the  100th  meridian  would  take  the  line  of 


SStb  degree  of  latitude. 

The  conclusion  to  be  drawn  from  the  map* 
60]  to  Which  we  *hate  referred  la  wist^ed  by 


other  maps,  namely:  1.  A  map  ot  theatatanC 
Texas  purporting  to  hare  been  compiled  brSl*- 
pheo  P.  Austin  and  publiabed  at  PhiladelpMft 
by  H.  S.  Tanner  in  1»37.  Tfae  original  Is  tnth* 
general  land  office  of  Texas,  and  uponitiatto 
certificate  of  the  commissioner  of  auch  laid 
office,  dated  March  18.  1B8S,  sbowinK  that  It 
was  temporarily  depodted  inthatoffic*.  2.  A 
map  of  Texas  purporting  to  have  been  cob- 

filled  from  surveys  on  record  In  the  genonl 
and  office  of  the  Republic  of  Texas.  In  the 
Sir  1639,  by  Richard  8.  Bunt  and  Jesse  F. 
ndel.  Upon  this  man  is  a  certificate  of  tbe 
secretary  of  slate  of  Texas.  approTtng  tb* 
map,  and  stating  that  It  had  been  compiled 
"from  the  best  and  most  recent  authoritfea." 
This  certificate  Is  followed  by  one  from  tb» 
commissioner  of  the  general  land  office  of  the 
Republic  of  Texas,  dated  April  SS.  1839.  stal- 
ing that  "the  compiler  of  this  map  has  had 
access  to  the  records  of  tbis  office,  snd  thatth« 
map  was  complied  from  them."  3.  Distumd'a 
map  of  the  United  States  of  Mexico,  published 
in  1847  and  used  at  the  making  of  Uie  treaty 
of  Qaudalupe  Hidalgo.  4.  A  map  prepana 
for  the  President  of  the  United  States  undtr 
Ibe  direction  of  the  commissioner  of  the  land 
office  in  1849.  5.  A  travelers'  map  of  tto 
state  of  Texas,  "compiled  from  the  records  of 
the  general  land  office,  the  maps  of  the  coast 
survey,  the  reports  of  the  boundary  commis- 
sion, and  various  other  mililsrv  surveys  and 
reconnoissanccB.  by  Charles  W.  Pressler."  Tbta 
map  was  published  tn  1867.  The  author  held 
a  position  In  the  land  office  of  Texas  for  mora 
than  thirty  years. 

But  It  Is  s^d  that  the  United  States  has  ta 
many  wayi.  and  during  a  very  long  period. 
recognised  the  claim  of  Texas  to  ibe  terriiocT 
in  dispute,  and  upon  principlas  of  Justice  ana 
equity  should  not  be  beard  at  this  late  day  tat 
question  the  title  of  the  state. 

Is  there  any  basis  tor  the  suggestion  that  tha 
United  Slates  has  ever  acquiesced  in  the  claim 
of  the  state  that  the  treaty  line  veUiritnl  along 
ver  to  the  lOOlL  meridian  folluwaths 
of  the  north  fork  from  Its  mouth  north- 
wardly and  northwestwardly  until  that  merid- 
ian is  reached  at  a  pnint  *uonb  of  the  331b  [61 
degree  of  latitude!  This  question  deserves  tiM 
most  careful   examination,  for  long  acquiea- 

by  the  general  government  in  the  claim 

of  Texas  would  be  entitled  to  great  weight. 

In  support  ot  the  Buegestion  that  the  UnlUid 
States  has  recogniuii  the  claim  of  Texa^ 
reference  Is  mado  to  the  fact  that  in  1843  soow 
Texan  troops  under  the  command  of  Coloml 
Snivel;  went  Into  the  territory  here  in  diipnta^ 
aod  were  arrested  and  disarmed  by  Captali 
Cooke  of  the  United  States  Army,  who  had 
been  apecially  assigned  to  the  duty  of  protect- 
ing caravans  of  Santa  Ffi  traders  tbrourti  tke 
territories  of  the  United  States  to  the  Texaa 
frontier.  Of  bis  conduct  the  Republk  of 
Texas  complained.  Conoected  with  tbat  mat- 
ter was  an  alleged  forcible  entry  Into  the  cus- 
tom house  at  Bryarly's  Landing  on  Red  rlvor 
by  certain  citizens  of  the  United  States,  and 
the  taking  therefrom  of  goods  that  bad  beaa 
selKd  as  forfeited  under  the  laws  of  Tuaa. 
The  settlement  of  that  dispute  between  lb* 
two  governmenta  is  now  relied  oo  aa  showiig 
a  T«cogDltioa  by  the  United  Statca  of  tbeekte 
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«r  Teias  to  the  territory  bere  In  controveny. 
We  have  been  unable  to  And  anything  In  the 
hutory  of  those  prooeedlot*  to  Justify  this 
contention  of  tlie  stale.  From  the  letter  of 
Mr.  Calhoun,  Secretary  of  State,  to  Hr.  Van 
Zandt,  eharg*  ifafairei  ot  the  Rupubllc  of 
Texas,  of  dale  August  14,  1B44.  it  sppears  that 
Captain  Cooke's  conduct  in  this  matter  was 
made  the  subject  of  a  court  of  Inqulrrf  Hr. 
Calhoun  said  :  "The  court  was  ordered,  at  the 
request  of  my  tmmedlHle  predeceator,  In  cod- 
formlty  to  the  iDtimntion  contained  In  \<'~  com- 
munication to  Mr.  Van  Zandt  of  the  lUtb  of 
January  la«t.  in  order  to  ascerlaiD  more  fully 
and  In  the  most  RUtbentic  form  the  dream- 
•lancea  and  facts  connected  with  ihe  proceed- 
ings of  Captalo  Coobe  and  bis  command.  In 
the  disarming  of  the  Texnn  force  under  the 
command  of  Colonel  Snlv  'y.  Hr.  Van  Zsndt 
will  find,  on  recurrlof  to  iiie  extrHCt,  thut  die 
opinion  of  the  court  Is  that  the  place  where 
the  Texan  force  was  disarmed  was  uifAui  the 
ttrritora  of  1h«  United  StaUt;  that  there  *fts 
uolhtng  In  the  conduct  of  Captain  Cooke 
which  was  harab  or  unbecoming,  and  that  he 
«2]dld  notexceedthe  •authority derived  from 
theordersuudernhlchheacted.  Itis  proper  to 
add  that  Ihe  court  consisted  of  three  officers 
of  experience  and  high  standing;  IbiLtChecaee 
was  fully  laid  before  It.  and  that  its  opinion 
appear*  to  be  fuUg  mslained  by  t/ie  tvtiUnet. 
There  seema  to  be  no  doubt  that  CapUin 
Cooke  was  sincerely  of  the  oplalou  that  the 
Texan  force  was  within  tbe  territory  of  the 
United  States,  and  Ibat  tbe  fulfilment  of  his 
orders  to  protect  the  trade  made  it  bis  duly, 
nndtrsuch  circtimatances,  to  disarm  them.  It 
Is  readily  conceded  that  the  commander  of  the 
Teian  forces,  with  equal  alnoerity,  believed 
tbeplace  he  nccupied  was  witbin  the  territory 
of  Texas.  Which  was  right  or  which  wrong 
can  be  ascerialned  with  certainty  only  by  an 
actual  survey  and  demarcation  of  tbe  line 
dividlDg  the  two  countries  l>etwccn  the  Bed 
and  ArkunsBs  rlTeri."  After  observing  that 
It  was  neither  necessary  nor  advisable  to  re- 
new between  the  two  governtnenls  the  discus- 
Mlon  on  Ibe  quextion  whether  tbe  Texan  force 
waa  or  was  not  within  tbe  limits  of  tbe  United 
States,  Hr.  Calhoun  proceeded:  "lu  the  hope. 
therefore,  of  closlog  the  disciiSHlon  and  putting 
an  end  to  this  exciting  subject,  the  under- 
signed renews  the  offer  of  his  predecesaor  con- 
tained In  the  cummuolfstioD  above  referred 
to,  'to  restore  the  arms  taken  from  the  Texan 
force,  or  to  make  compensation  for  them.' 
and  h\A  assurance,  given  at  the  aame  time,  that 
*blB  government  never  meditated  and  will  not 
aanction  any  Indignity  towards  the  govern- 
ment of  Texas,  nor  any  wrong  towards  her 
people,  and  wll!  repair  any  injury  of  either 
kiDU  which  may  be  made  to  appear.' "  This 
offer  was  accepted  by  Ihe  govtrnment  of 
Texas,  its  e^Arge  ifafairet  saying:  "As  It  Is 
not  probable  that  the  arms  could  be  returned 
In  the  order  In  which  they  were  taken,  com- 
mnsalion  will  be  received  for  them,"  1  House 
Ex.  Doc.  (28lh  Cong,  26  Bess.)  pp.  13.  109, 
110.  This  wss  followed  by  an  appropriation 
by  Congress  by  the  act  of  Harch  80,  1847, 
chap.  47,  of  a  sum  of  not  exceeding  |30,000, 
"for  lettllDg  the  claims  of  the  late  Republic 
of  Texas,  according  to  principles  of  JustliM 
188  D.  8. 


and  equity,  for  disarming  a  body  of  Texan 
troops  unaer  the  command  of  Colonel  Snlvely, 
and  for  entering  the  customs  house  at  Bryarlv's 


tbe  court  loo  clear  to  require  discussion,  that 
while,  during  the  above  controversy,  the 
United  States  and  Texas  asserted  their  author- 
1^,  respectively,  over  the  place  where  the 
"fexan  troops  were  dlsarmea,  the  determina- 
tioD  of  the  question  of  territorial  boundary 
waa  expressly  waived,  and  a  settlement  was 
reached,  upoo  the  basis  Indicated  In  the  dip- 
lomatic correspondence  and  In  the  act  of 
Congreea,  solely  (to  use  tbe  words  of  Hr.  Cal- 


most  friendly  terms," 

Proceeding  with  the  inquiry  whether  the 
United  Stales  has  recognized  the  claim  of 
Texas  to  own  the  territory  In  dispute,  we  find 
that  by  the  treaty  of  June  32.  1855,  between 
the  United  States  and  the  ChocUw  and  Chick- 
asaw Indians,  the  boundary  of  the  Choctaw 
and  Chickasaw  country  waa  thus  deOnedi 
"Beginning  at  a  point  on  the  Arkansas  river, 
100  paoes  east  of  old  Fort  Smith,  where  the 
western  boundary  line  of  the  atate  of  Arkan- 
sas crosses  Ibe  said  river,  and  running  Ihence 
due  south  to  Red  river;  thence  up  Ikd  river 
to  the  point  ahere  ihe  ntfriduin  of  100  degrtM 
wal  langiludt  croiMi  the  tame;  thence  north 
along  said  meridian  to  the  main  Canadian  river; 
thence  down  said  river  to  Its  Junction  with  the 
Arkansas  river;  thence  down  said  river  to  the 
place  of  beginning."  11  Stat,  at  L.  Oil,  013. 
It  may  be  here  stated  that  tbe  Elowas,  Coman- 
ches.  and  Apach«9  were  settled  In  the  Choctaw 
and  CblckaKnw  country,  as  originally  defined, 
In  virtue  of  the  treaty  of  1807.  15  Stat,  at  L. 
681,  083.  In  execution  of  the  treaty  ot  1855 
tbe  Commissioner  of  Indian  Affaire  made  a 
contract  with  A.  H,  Jones  and  H.  M.  C.  Brown 
for  a  survey  of  some  of  tbe  boundaries  of  the 
nriginnl  Cboctaw  and  Chickasaw  country. 
From  the  field  notes  of  those  surveyors,  which 
were  duly  reported  to  tbe  proper  office  and 
certified  to  be  correct  by  Ihe  astronomer  and 
exHUiiner  of  the  Indian  boundary  anrvey.  we 
make  these  extracts:  "The  initial  monument 
for  the  100th  meridian  west  longitude  bound- 
ary line  between  the  state  of  Texas  and  the 
Choctaw  and  Chickasaw  countries  la  eatab- 
Itshed  SO  cbs.  dlst.  from  tbe  north  bank  of 
Red  river  on  an  elevation  near  BO  ft.  above  the 
bed  of  the  same.  The  ■alluatioo  was  aelect-[64 
ed  with  a  view  to  protect  the  monument  to  as 
never  to  be  destroyed  by  high  water.  .  .  . 
The  river  due  south  from  the  monument  Is  70 
chs.  and  85  Iks.  wide  from  hieh-water  mark 
to  high-waier  mark.  Course  n.  85°  E.  It 
will  be  aufflclenl  to  aay  to  those  Interested  that 
[here  can  be  no  doubt  as  to  tbe  fact  of  its  being 
the  main  branch  of  Red  river,  a*  was  doubted 
by  some  persons  with  whom  we  had  conversed 
relative  to  tbe  matter  before  seeing  It,  for  the 
reason  the  channel  is  larger  than  alt  the  rest 
of  the  tributaries  combined,  besides  affording 
Its  equal  share  of  water,  tbou);b  like  tbe  other 
branches  In  many  places  tbe  water Isawallowed 
up  by  Its  broad  and  extensive  sand  beds,  but 
water  can  at  any  season  of  tbe  veiu'  be  ob- 
tabled  from  1  to  8  feet  in  main  bed  of  itream." 
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We  come  dow  Io  the  ict  of  Juae  5,  18S8, 
ch»p.  93,  by  which  (In  harmony  with  Iho  act 
of  Ine  legislature  of  Tejtas  of  February  11, 
18M,  2  Sajles,  Early  Laws  of  TeiM.  art.  2413) 
It  WM  provided:  "Sec,  1.  That  the  PresideDt 
of  the  Untied  States  be  and  he  hereby  Is  au- 
tliorized  and  empowered  to  appoint  a  suitable 
person  or  peraons,  who,  In  conJuDCtlon  with 
■uch  person  or  persons  ae  may  be  appointed  bjr 
and  OQ  behalf  of  Ibe  state  of  Texas  for  tbe 
same  purpose,  shall  run  aud  mark  tbe  bouod- 
ar;  liiies  between  the  territories  of  tbe  United 
States  and  the  elate  of  Texas:  Beginning  at 
the  point  where  the  100th  degree  of  longitude 
west  from  Greenwich  croasea  Red  river,  and 
running  thence  north  to  tbe  point  where  said 
100th  degree  of  longitude  intersects  tbe  parallel 
of  86*  80'  north  latitude:  and  thence  west  with 
the  said  parallel  of  86°  and  80*  north  laUtude 
to  the  point  where  it  intersects  the  103d  degree 
of  longitude  west  from  Greenwich;  and  [hence 
BOuUi  with  tbe  said  103d  degree  of  longitude 
to  theSSd  parallel  of  north  latitude;  and  thence 
west  with  tbe  said  82d  degree  of  north  lati- 
tude to  the  Rio  Grande.  Sec.  2.  That  such 
landmarks  shall  be  established  at  Ih^  said 
point  of  beginning  on  Red  river,  and  at  the 
other  coroers.  and  on  the  said  several  lines  of 
Bsid  boundary,  as  may  be  agreed  on  by  the 
e5]President  of  the  United  Blalea.  or  <hose 
acting  under  his  authority,  and  the  said  ~'~' 


This  act  was  passed  before  Jones  and  Bri 
had  completed  and  reported  tbe  survey  n 
by  them.     Purar     -  -    -■^-        ....«-< 


tn  his  letter  of  instructions  to  that  commls. 
eioner  said,  among  other  things;  "After  sur- 
veying and  marking  that  portion  of  thetKtund- 
ary  defined  by  the  parallel  of  86'  80*  north 
latitude,  and  which  Is  known  to  you  to  present 
no  obstacle  to  a  rapid  survey  and  demarcation, 
to  prevent  delav  and  expense  you  will  take 
the  100th  meridian  of  west  longitude  as  laid 
down  on  the  map  of  Ibe  southern  boundary 
of  Kansas,  or  as  determined  and  marked  upon 
the  surface  of  the  earth  by  McBsra.  Jones  and 
Brown,  surveyors  of  the  Chlctiasaw  and 
Cboclaw  boundaries,  from  observations  made 
by  Daniel  O.  Major,  astronomer  on  the  part 
of  the  United  BUtes.  at  Its  tntene'iion  with 
Ibe  Northern  Creek  boundarf,  alout  midway 
between  the  north  fork  of  tbe  Canvdlan  and 
the  Canadian  river,  or  by  independent  obser- 
vations, whichever.  It)  your  ludi^ment  from 
comparison,  mav  be  found  to  De  the  most  cor- 
rect method,  having  connected  nitb,  or  ob- 
served for,  the  lOOth  meridian  at  Its  intersec- 
tion with  the  creek  boundary,  as  determined 
by  the  parties  alwve  mentioned,  you  will  pro- 
ceed aa  rapidly  aa  possible  over  the  remaining 
portion  01  this  meridian  to  Red  river,  the 
termination  of  your  field  work,  making  sudi 
observations  and  measuremenla  as  you  may 
deem  aufflclent  to  verify  it."  The  governor 
of  Texas  having  Insisted  upon  the  work  of  tbe 
Burvey  being  commenced  on  Red  river  rather 
than  on  the  north  line,  the  Secretary  of  the 
Interior,  after  saying  that  that  course  would 
Involve  a  serious  delay  in  fliing  the  Initial 
point  of  tbe  lOOtb  meridian,  wblcli  could  only 


be  done  after  several  months  of  careful  astro- 
nomical observations  and  an  exchange  of  ob- 
servations with  some  fixed  observatory.  a»iAt 
"And  besides,  by  the  time  tbe  commissioners 
of  the  respective  governmems  are  prepared  to 
commence  their  labors  at  that  point,  tlial  line 
will  probably  have  been  determined  and  marked 
by  the  United  States  surveyors,  Messrs.  Jonea 
and  Brown,  who  *are  now  engaged  upon  [60 
tbe  surveys  of  certain  boundarlua  In  die  Choc- 
taw and  Chickasaw  country,  under  the  pro- 
visionsof tbetreatyof January23.  18M.  .  ,  , 
The  abovednamed  surveyors  are  providad 
witb  a  competent  astronomer  and  excellent  ln> 
struments,  and  their  line  will  probably  require 
but  simple  verification  on  the  part  of  the  joint 
commisalon;  and  for  all  purposes appertamlng 
to  tbe  interests  of  the  citizens  of  l^xaa  along 
and  adjacent  to  the  proposed  boundary  line 
north  of  the  Red  river.  Brown  and  Jones'  sur- 
vey must  prove  sufficient  and  sal  Is  factory." 

For  reasons  that  need  not  be  here  detailed, 
the  commissioners  of  the  two  government! 
separated  before  their  joint  work  was  con- 
cluded. The  commissioner  of  the  Uoiiad 
States  In  a  preliminary  report,  November  14, 
I860,  lo  the  Secretary  of  the  Interior,  stated 
that  he  commenced  bis  survey  by  tracing  the 
lODih  meridian  from  its  Interaectloo  with  the 
Canadian  river  norlhward  to  its  intersection 
with  tbe  parallel  36°  SO*,  forming  the  northeaat 
corner  of  tbe  boundary.  Having  traced  and 
marked  that  parallel  to  the  northwest  corner,  ho 
returned  along  the  bed  of  tbe  Canadian  river, 
and  came  again  lo  the  100th  meridian,  when 
he  turned  southward,  and  followed  that  me- 
ridian "lo  i(s  intersection  with  the  south 
[Prairie  Dog  Town]  or  main  branch  of  Rod 
river."  In  a  subsequent  report  to  the  com- 
missioner of  tbe  land  oQlce,  under  dat«  of 
September  80,  1861,  heaaid:  "That  part  of  the 
lOOlh  meridian  lying  between  tbe  main  branch 
of  Red  river" — by  which  was  meant  Prairie 
Dog  Town  fork  or  aouib  fork— "and  tbe 
souUicrn  boundary  of  the  OurokM  counti7 
bad  been  determined,  run,  and  marked  tn 
Messrs.  Jones  and  Brown  in  1859.  under  the  di- 
rection of  the  Indian  Bureau,  as  consUtutlng 
the  boundary  between  Texas  and  a  part  of  the 
Indian  territory.  So  mucb  of  the  boundalT 
thua   established,   Hon.   JacoD 


Thompson,  then  Secretary  of  tbe  Interior,  di- 
recteil  me  lo  adopt,  and  In  pursuance  of  this 
instruction  I  simply  retraced  the  meridian  up 


.  wberelhe  work  of  Messrs.  Jones  and  Brown 
ended.  Thence  I  prolonged  It  up  lo  ila  Inter- 
section with  the  parallel  of  36°  80'." 

It  should  be  here  stated  that  the  governor  of 
Teias,  under  'date  of  April  28.  1860,  In-  [67 
structed  the  commissioner  appointed  by  him  (0 
"insist  upon  the  north  fork  as  the  main  Rio 
RozoorRedriver.aDd  as  the  true  boundary  line, 
asdescribedinlhe  treaty  of  1819."  And  ]uU 
before  that  date,  namely,  on  the  Sth  day  of 
February,  1860,  when  there  was  no  reason  to 
suppose  that  the  United  Slates  acquiesced  In 
the  claim  of  Texas,  the  legislature  of  that 
stale  passed  the  act  heretofore  referred  lo,  creat- 
ing Ibe  county  of  Oreer  with  the  fallowing 
boundary:  "Beginning  at  tbe  confluence  Of 
Red  river  and  Prairie  Dog  river,  thence  run- 
ning up  Red  river,  passing  the  mouth  of  south 
fork  and  following  main  or  nortb  Red  rlvw  U 
.-        IttS  D.B. 


UairaD  t^TATBa  t.  Btatb  of  Tbxu. 


Suted  questlOD  of  bounduj.  The  reepect 
ue  to  a  co-oHlDAte  depArtraeot  of  the  gov- 

ermneDt  forbids  tbis  court  from  taking  any 
view  of  tt8  scllon  that  would  imp]  j  %  willtDg- 
D«n  toBCComplisb  bj  lodfrectloD,  or  by  the 
uwof  Tftgue  forms  of  expression,  what,  per- 
bape,  could  not  have  been  accomplished  In  an 
open  manner,  or  by  employing  such  clear,  dl»- 
tinci  language  as  the  occauoD  and  the  lDlei«eta 
Involved  alike  demanded. 

We  are  the  more  Inclined  to  take  this  view 
because  It  is  manifestthat,  prior  to  the  present 
litigation,  the  siate  of  Texas  never  regariled  tba 
act  of  ISTSas  recoecizingllR*jurisdictioD[69 
over  the  territory  In  queBllon.  nor  supposed 
that  that  act  placed  Qreer  county,  so  called,  in 
the  Dortfaern  Judicial  district  of  Texas  for  any 
except  judicial  purposes. 

In  Ibe  early  part  of  the  year  1B8S,  Senator 
Maxey,  of  Texas,  at  the  instance  of  the  gnver- 


iU  InteraecLlon  with  the  SSd  degree  of  west 
Inigitude;  thence  due  south  across  Salt  fork 
ana  to  Prairie  Dog  river,  and  thence  following 
that  river  to  the  place  of  beginning."  3 
Bayles,  Early  Laws  of  Texas,  art.  2880.  Of 
course  the  purpose  ot  that  enactment  was  to 
assert,  in  solemn  form,  the  claim  of  the  state 
to  the  territory  in  dispute. 

During  the  civil  war,  and  for  many  yean 
'ibereaf  ler.  this  vexed  question  did  not  receive 
any  attention  from  either  government.  The 
reason  for  this  will  be  understood   by  every 

But  the  fact  upon  which  the  state  seems  io 
ky  most  stress  U  that  on  the  34th  day  of  Peb- 
mary,  1876.  Congress  passed  an  act  entitled 
"  Ad  Act  to  Create  the  Northern  Judicial  Dis- 
trict of  the  State  of  Teiaa,  and  to  Change  ihe 
Eastern  and  Western  Judicial  Districts  of  said 

State,  and  to  Fii  the  Time  and  Place  of  Hold-  , .  „  - 
tag  Courts  in  Said  Districts."  20  Stat,  at  L.  nor  of  that  state  (and  In  anticipation  of  like 
818,  chap.  97.  By  Ihe  1st  section  of  that  act  action  by  the  Texas  legislature).  Introduced 
It  was  provided  "  that  a  judicial  district  la  into  the  Senate  of  the  United  Stales  a  bill 
hereby  created  In  the  state  of  Texas,  to  be  providing  for  the  appointment  of  a  coin- 
called  the  corlhern  judicial  district  of  said  mission  to  consider  the  unsettled  boundary 
state,  and  the  territory  embraced  in  the  fol-  dispute  between  the  United  States  and  Texas. 
lowing  named  counties,  as  now  constituted.  There  was  no  pretense  Ibal  the  matter  had 
shall  compose  said  district,  namelv."  Here  been  disposed  of  by  tbe  actof  1870.  Thatblll 
follows  a  list  ol  110  counties,  including  all  the  passed  the  Senate,  but  did  not  pass  the  House 
recognized  counties  of  Texas  (except  Red  of  Itepresenlatives.  In  the  latter  body  a  bill 
river  and  Bowie)  that  are  immediately  south  was  Introduced  by  a  representative  from  Texas 
of  the  line  between  Ihe  Indian  territory  and  which  defined  the  boundary  between  tbe  In- 
Texas  as  that  line  Is  defined  on  Ihe  above  dian  territory  and  Texas  as  follows:  "Begln- 
map  of  1892;  and  midway  in  tbis  long  list  ning  at  tbe  southeast  comer  of  said  Indian 
appears  the  word  "  Oreer."  territory,  in   the   middle  of  Red  river;  thence 

The  learned  counsel  representing  the  Aate  In-  up  said  river  to  tbe  junction  of  the  Prairie  Dog 

08]  sist  with  'confidence  that  this  act  of  Con-  Town  and  north  forks  of  said  river;  thence  up 

gresa  should  be  regarded  aa  an  expression  of  a  tbe  middle  of  said  north  fork  to  the  100th  me- 

purpose  by  the  United  Stales  to  surrender  its  ridian  west  from  London;  thence  crossingsald 

claim  totbb  territory  In  dispute,  and  aaarecog-  north  fork  by  aline  due  north  to  the  northeast 

nltion  that  that  territory  waa  a  part  of  Texas,  corner  of  said  state  of  Texas,  aa  now  estab- 

But  we  cannot  ao  construe  It  without  doing  lished."    The  judiciary  committee  reported 

violence  to  the  strong  conviction  we  have  that  adversely  to  this  bill,  and  as  a  substitute  forit 

Congress  did  not,  for  a  moment.  Intend  by  tbis  reported  a  joint  resolution  providing  for  the 

legislation  to   part  with  extensive  terrl'torlal  appointment  ofa  joint  commission  toascertain 

poesessions    which    the    general    government  and  mark  the  pofnt  where  the  100th  meridian 

had,  durlnga  longperiod, claimed  tobeunder  crosses   Red   river.   In    accordance   with   the 

Its  exclusive  jurisdiction  and  outside  ot  the  treaty  or  1819.     House  Report  No.  1282  (47th 

Jurisdiction  of  any  state.     We  have  been  un-  Cong.)  Ist  Sess.   The  report  of  that  committee 

able  10  find  In  the  history  of  the  act   ot  187B  will  be  found  In  the  margin. f     It  contains  a 

any  intimation  or  suggestion  that  the  placing   

of  the  territory  in  dispute  In  the  northern  ju-      „„  ,„         ,.    ,.  j^^        v.   u     «> . 

dicial  district  of  Texas  was  made  for  the  pur-  ^^^^ ,™  Tiferral  the  bOI  (H.  It.  nm  to  dMne 

pose  of  finally  determining  tbe  controversy  as  boutularu  betaeen  Uit  Indian  ttrrUorii  and  (he  » 

to  boundary  that  bad  long  existed  between  the   'U'JC"*^  ''PP.Sf'''' '' 

Klent  for  Congress  for  judicial   purposes  to   oorttirorkor  ilie  Sea  nTer.insieaa  oi  ine  soucn 
ve  included  the  whole  or   any  part  of  the   'orfc  oommonly  called  the  Prairli:  Dog  Town  fork 

J^Ki'.'w"'.'^""^  "JlV",  '  J'J'i''^*''  5'!jri'=»  «  "'■mV  iSBorlaSbe  of  tbe  Isine  tavolvel  m«j  b. 

tabllshed  in  an  adjoining  state.     It  Congress  geen  at  a  irlaooe.  when  It  ta  obaerved  that  tbe  treat 

was  aware  of  the  state  enactment  of  1860,  tbe  in  dtsputclvlnKWltblnsaMtwarorlcsofBedrlver, 

mnntv  nf  flnvn-  mlirht  wpll  havp  hivn  rafiirnul  and  bounded  On  tbe  west  bvtbelOlhh  meTtdlan  of 

Goaniy  oi  ureer  migni  weii  nave  oeen  i^ierrea  lonptudeweetof  Qremwlah.  toaboutOOmlleaiong 

toaaacounty  then   "constituted     and  to  be  anrTWrnUei  wiile.probablroverl.ODOMuaremllML 

placed  for  Judicial  purposes  within  tbe  north-  ■ndcontalDloKaiarveamountofvalua&leiand.   It 

era   judicial  district  of   the  state  of   Texas.  *J^?i'^Sw"tff?j;'„Th5?;dmtaron' wWle'^lf'tti?! 

Thus  the  act  ot  1876  may  not  unreasonably  be  '„„,  of  tbeuea  of  tbe  Indian  U>tnu>TT  It  DocomM 

interpretedi  and  we  tblok  that  any  other  con-  ■  poriion  of  tbe  pubUn  domain, 

•traction  of  lU   provisions   would  Impule  an  ,  The  rMljuesdon  In  dispute  K  Which  brjnoh or 

■,.>«iin..  m    ri,.^«»«.  In  j<oT«>=.  „t    .n  i™  fork  or  Bed  river  Is  its  main  t>rsncb  or  the  oon- 

Intenllon  10    Congress  to  dispose  of    an  im-  ttnuattonol  the  river?   The  Inliisl  point  of  tnvee- 

Krtant   part  of  the   territory  ot  the  United  tlsaoon  is  the  treatv  between  the  United  States 

iteawlthoutdlsclosingsuch Intention. either  and  Bpein.datedFebrusrrffl,  18IB.  In  whiob  this 

b,  Ih,  UU.  .t  to  „,  pS«.d.  o,  by  «.,  word.  JTSSrSW^S?!,;.????!  "  ^'"^' 

Id  Its  body  Indicating  a  pnrpoae  to  settle  a  •"-  -.--.-    .... 


BUPHEMB  ConUT  OF  TBK  DnTIBD  STATES. 


ibesl 

In  the  same  year  the  lUte  of  Texu,  by  »□ 
7 1]  *cl  BpproTea'Msy  3.  1882,  authnrlzed  and 
empowered  its  governor  "to  appuinl  a.  suit- 
able perMiD  or  persoQi,  who,  in  conjunction 
wklisuch  person  or  pertocHos  may  be  appoint- 
72]  ed  by  or  in  ■behalf  of  the  Uolled  Stalea 
for  the  Bunie  purpose,  shall  run  and  mark  the 
boundary  line  between  the  territories  of  the 
Dnlted  Stales  and  the  sUte  of  Texas,  u  fol- 
lows: Beginning  at  a  point  nbere  a  line 
drawn  north  trom  the  intersection  of  Ihe  82d 
dexree  of  north  latilude  with  the  western 
bank  of  Ibe  Sabine  rlrer  crosses  Red  river, 
and  thence  following  the  course  ot  said  rlrcr 
weslwardly  to  the  degree  of  longitude  100  west 
from  London  and  28  degrees  wut  from 
'Washington,  as  said  line  was  laid  down  In 
Hclish's  map  of  the  United  States,  published 
at  Phil  ad  el  p  ilia,  improved  to  Ibe  lirst  of  Janu- 
73J  ary,  1818,  and  designated  'in  the  treaty 
between  the  United  Stales  and  Spain  made 
February  22,  181&.  Sec.  2.  Said  Joint  pom- 
niis«lou  will  report  their  survey  made  In  ao- 
conlHnce  with  Ihe  foregoing  section  of  this 
act,  togi'lher  with  all  necessary  noles,  maps, 
and  other  pHpers,  In  order  iliat  In  flxlng  that 
part  uf  Ibe  boil tidary  between  Ihe  territories 
of  the  Vnilcd  States  and  tlio  state  of  Teias  the 
quesiioD  may  be  deflnlielv  settled  as  lo  the 
true  location  of  the  lOOIb  aegree  of  longitude 


west  from  London,  and  whether  tho  north 
fork  of  Bed  river,  or  the  Prairie  Dog  fork  ot 
said  river  is  the  true  lied  river  desigoated  In 
the  treaty  between  tbe  United  Statee  and  Sp«im 
■madeE^bruarr  23,1819;  andlnlocatlnsfT^ 
said  line  said  commissioners  shall  be  gul&d  bf 
actual  surveys  and  meoiuremeDti,  logelbor 
with  such  welt'Cstablished  marks,  natural  uid 
artillclal,  aa  may  be  found,  and  such  well^ 
authenticated  maps  as  may  throw  light  upon 
the  subject  Sec.  3.  Such  conimisBioner  or 
commissioners,  on  the  part  of  Teias,  shall  at- 
tempt to  have  said  survey,  herein  provided 
for  Ijy  tbe  joint  cummlssfon,  made  and  per- 
formed between  Ihe  first  day  of  July  and  th« 
Srst  day  of  October  of  the  year  in  which  said 
survey  is  made,  when  tbe  ordinary  stage  of 
water  In  each  fork  of  said  Iltd  river  may  bo 
observed;  and  when  tbe  mala  or  principal 
Bed  river  is  ascertained  aa  agreed  upon  in 
said  treaty  of  ISlfi,  and  the  point  is  fully  des- 
ignated where  the  100th  degree  of  longituda 
west  from  London,  and  23d  degree  of  longt- 
lude  west  from  Washington,  crosses  said  Bed 
river,  the  same  shall  bo  plalntv  marked  and 
defined  as  a  corner  In  said  boundary;  and  s^ 
com  miss  lonen  shall  eelabllsh  such  other  per- 
manent monuments  as  may  be  necessai?  lo 
mark  their  work."  Tei.  Oen.  Laws  188S, 
p.  8. 

In  tbe  year  1S84  the  attention  of  the  Secia- 
tarj  of  the  Interior  was  called  to  the  attempted 
occupation  of  a  partot  Ibe  territory  In  dispute 


westward  to  tbe  degree  ot  longitude  IDO  west  from 
London  and  Si  from  Wasbln^rton;  tben  orD»inir 
euld  Kcd  river  Hnd  ninofriit  ttience  by  ■  line  due 
DurtQ  Inthe  Arkanxaa.  eld.  .  .  .  thevDnlebelDKas 
laid  down  jd  Mellsh's  map  of  tbe  Dalted  BtaKv, 

Subllshcd  Hi  Pbiladelphia,  Improved  to  tbe  Islot 
iiiuarv.  ]B18.-' 
Bv  t.bi<  II  Kill  be  sren  that  tbe  westera  tmundarr 


T  be«a  Bccuraieir  eiplorcd,  and 


jiuodarr  assclpitliited  In  ibn  afore- 
said irraiv  wlih  Spain. udM  ibe  Jfllnt  resolution 
admitting  Texas  into  the  Union.  Greoatas  late  a 
date  as  ber  admlsslun  intn  tbe  Union  (bere  was  no 
koowledae  of  uncvrtaintr  In  this  boundary.  Lleu- 
lensnt  EmoT)-  made  a  map  tor  the  War  Dppan- 
mant  in  IMl  'vhlcb  ta  now  lo  the  Land  Offioel.on 
wblohtbe  norlh  fork  Is  not  laid  down,  and  on  that 
Bed  river  usees  neariy  tbe  oouiseor  ttie  Prairie 
DosTown  fork.  Dtsturnelfsmapof yeilco.dated 
IStH.  roUowa  m  this  retard  Emory's  and  Hellah's 


Tbe  first  nccurate  knc 
seems  lo   bai-e  been  < 


„..^  „^ .,)-  Captain    K.  a 

narcr  and  Cnritaln  Oeonic  H.  MuClcllan,  wtio,  un- 
der Ibe  illrecllon  ot  tbe  War  Depart  mo  at.  explored 
tbe  bead  valt-is  ot  tbe  Bed  rlvor  in  1852.  ana  made 

auinoiily  nr  Conareae.  flee  Bx.  DocBeoste.No.  M 
iBidConr-Sd  8«8.i. 

Even  tills  report  dill  ool  develop  tbe  data  for  tfals 
dlBPUte.  oa  Ca plain  McClellen.  doublleas  from  the 
loacciirtav  of  bli  inatrumenls.  located  mid  lOOlb 
meridian  below  ibe  fork  of  tbe  river  aevera]  miles, 
overonedeitree  ol  longitudeeaatof  its  actual  lo- 


Them 


by  Heifis-  Jonea  and  Broi 


President,  in  oonji 


ISW,  In  pur. 
id  the  Com. 

, Itoknowtbi 

Cboolaw  and  Chickasaw 


■t  ot  the  Junolloci  ot 


I  deslBnatloo  was  at  onee  quaa- 
.atthelnatUatlon  of  tlie%en< 
mirren  pastied  an  act  approved 
:.  at  L.  BtSi.  authori^na  tha 
»loD  with  Ibe  atace  of  Texaa.  to 
null  uium  Biuu  i>oundary  line.  COmmiaalonett 
eapnolntedonthepartof  the  United  States  and 
'exof.  who  procesded  lolhedrwork  Id  May  and 
e.  IWO. 

tvuriior  flam  Houiton  ot  Texas  Instruatad  the 
mlnloiier  of  ihat  smte  as  followB: 
n  the  prosecution,  then,  of  the  survey,  yon  win 
fulded  by  Mellab'a  map,  and  tostat  upon  tba 

le  true  boundary  line,  as  described  In  tbatreatf 


It  the  north  fork  « 

1ver  proper,  and  fu__. 

t  said  map  of  Mtdlah  lays  down   t 
fork  as  the  main  pronii, 

Tbe  commia^loners  were  unable  to  arree.  the  MW 
on  the  part  of  (be  United  aiatea  claiming  tbatat 
and  aorofls  tbe  Bed  river  and  to  a  polot  about  half 
way  rrom  the  north  folk  u>  the  Canadian  river  tbs 
line  bad  been  dpDnllely  located  by  Meaata.  Jones 
and  Brown  tbe  yenrbefore,  andthatnotbina  now 
remalaed  but  to  extend  the  line  north  to  tatltBda 
BeOS',  in  northern  extremtty.  To  thlathecommla- 
aloneroo  tbepartof  Texaaoblfcled.aiidtbelatter 
pruoceded  south  lo  tbe  north  fork,  and  placed  a 
moDumeot  lUereon  on  the  north  bank.  U  feet  ta 
diameter  and  7  feei  bl|(b,  clalmiUR  thatat  tbs  tnia 
Bouibweet  corner  of  Indian  Icrriiorr.  and  reported 
hia  dolnga  lo  tbe  Rovernor  of  Tsxat.  Tbe  ooo- 
mlntioner  on  the  part  of  the  UnlMd  States  seena 
never  to  have  oompleted  hia  repon- 

Teies  adopted  and  acted  upon  tbe  report  Of  bar 
commiaeloner  as  aetlllna  the  question  ofbuundan 

andeatabliabed  tbeterrltiHTindispQlaai    

ot  tbat  state,  aamlac  It  Qreer.  and  baa 

luca 


ofbullDdaI|^ 


Vmrxa  Statu  v.  Stats  of  Tbxas. 


74.  TO 


by  white  Mitlen,  vbo  aasumed  Ibnt  It  wu  a 
pkrt  or  the  state  of  Teisa.  That  ofncer  called 
the  Blt«Dtlan  of  the  Becretarj  of  War  to  the 
•ubject,  and  niKsested  that  ai  Ihii  territory 
had  b«eD  Included  within  the  limits  of  the  In- 
dian territory,  and  treated  as  a  part  thereof  for 
many  yean,  the  military  should  protect  the 
lotereatB  of  the  United  Stntes.  President  Ar- 
thur iMued  bis  proclamHtioo,  warning  ill  per^ 
ions  from  obtradlne  upon  the  landu  embraced 
wltblalbe  limits  of  the  Indian  terrllory.  At 
the  request  of  the  suthDritles  of  Texas,  action 
was  suspended  to  await  tbe  determination  of 
the  disputed  question  of  boundary  between 
that  state  and  the  United  States. 

At  (he  nest  sessioD  of  CongreM  tbe  Joint 
resolutions  reported  at  the  previous  seSHlon 
were  embodied  in  the  act  of  January  SI,  ISSS. 
chap.  47.     That  act  provided; 

"Wbereasthetreaty  between  tbeUoltedSiates 
and  Spain,  executed  February  22.  1819,  fixed 
75]*ibe  bouudary  llnebelneen  the  two  coun- 
tries west  of  the  Mississippi  river  &9  follows: 
Beginning  on  the  Oulf  of  Mexico  at  the  mouth 
ot  tbe  Babine  river.  In  tbe  sea,  and  continuing 
north  along  the  weslern  bink  of  Ibat  river  to 
tbe  33d  degree  of  latitude;  thence  by  a  line  due 
north  to  the  degree  oflalilude  where  It  strikes 
tbe  Rio  Roxo  of  Natchitoches,  or  Ited  river-, 
thence  following  the  course  of  the  Rio  Rozo 
westward  lo  the  109th  degree  of  lonellude 
west  from  London,  and  the  23d  from  Wash- 
iDgton;  thence  crossing  the  laid  Red  river 


and  running  thence  by  a  line  due  north  to  the 
river  Arkansas;  thence  followlne  thecourse  of 
the  sonthera  tmnk  of  the  Arkansas  to  its 
source.  In  latitude  42  degrees  north;  and  thence 
by  that  parallel  of  latitude  to  the  South  sea; 
the  whole  being  as  laid  down  In  Hellsb's  map 
of  the  Ualled  Stales,  published  at  Philadel- 
phia, Improved  lo  the  first  of  Januiry,  el)^- 
teen  hundred  and  elgliteen;  and  whereas  a 
controversy  exists  between  the  United  States 
and  TexBsas  to  tbe  point  where  tbe  lOOth  de- 
gree of  loneliude  crosses  the  Red  river,  as  de- 
scribed In  tne  treaty:  and  wherens  tbe  polntot 
crossing  has  never  been  ascertained  and  fixed 
by  any  aulborlly  competent  to  bind  tbe  United 
States  and  Texas;  and  whereas  it  is  desirable 
that  a  settlement  of  this  controversy  should  be 
had,  to  the  end  that  the  question  of  Inundary 
now  in  dispute  because  of  a  difference  of 
opinion  as  to  said  crossing  may  also  be  wt< 
tied ; — t  here  fore — 

"Btil  ertaclad.  tie..  That  the  president  of 
the  United  Stales  be  and  be  Is  bereby  author- 
ized to  detail  one  or  more  officers  of  the  army, 
who,  In  conjunction  with  such  [Mtrson  or  per- 
sons as  may  be  appointed  by  the  slate  of  Texas, 
shall  ascertain  and  mark  the  point  where  the 
100th  meridian  ot  longitude  crosses  Red  river. 
In  accordance  with  tue  terms  of  the  treaty 
aforesaid,  and  the  person  or  persons  appnioted 
by  virtue  of  this  act  shell  make  report  of  his 
or  their  action  la  the  premises  to  tbe  Secre- 
tary of  tbe   Interior,  who   sbuU  transmit  the 


Jurisdiction  over  It:  and  tj  an  iDadvertence,  not  ]  Tben  betookasouthwpsCfrtr  couraetln  he  came  lo 

Blates  br  act  of  ConKTcn  approved  Februarv  £4,  i  fork)  *hlcb  be  located  ac  lonKitude  103*  1'  II' ,  and 
UTH  (W  Stat-al   J^   STai.  included  satd  couiitv  of  ,  tram    ttaat   time   be   reoeaiedir   speuKs   or   ttiat 

" " '        as  Id  the  northern  ludieial :  branch  as  the  main  branoh.    (See  bis  report,  pp. 

.t_aDQeilnB  ttfor  judicial    M^Mj^W.  M,  87),_   Ue  tlso  entlilei  hte  Plaio  No.  ItL 


.eiiral  purt  ol  ITexa*. 

It  li  mantlest.  therefore,  that  some  means  ghwitd 
tie  taken  to  seiUe  this  dispute  at  »nao  as  possible^ 
ContliciB  are  arising  twtween  tbe  United  Slates  su- 
" Esand  peraons  claim  log  to  exercise  rtjrtitsi — 


called  lo  tbe  dispute  by  tbe  war  Department,  and 
tbe  Secretary  iit^  the  loterjor  replied  to  tbe  letter 
ot  Inqutrr  under  dare  ot  Mar  10.  ISTT,  wbioD  letter 
we  add  as  part  of  thla  reporu 
On  a  CBieful  rcvlpw  of  tbe  faotg  In  the  case— for 


in led. 

opiaiuo,  as  Qi 

Dortb  fork  Is  tbe  main  ucmncn,  ma  unm  upiniui 
wu  In  favor  of  tbe  soulb  fork.  Ills  true  rbat  li 
hit  diary,  on  tbe  day  be  struck  tbe  north  fork,  bi 
used  tbe  lanffuaire  attributed  lo  blm.  under  tfai 
dat4-  of  May  X.  to  wltt 

"tCe  are  now  In  the  Immedlste  vicinity  of  thi 
WIcbttsmountiilDSla  range  of  mouatHlnslylnseas 


bf  nnrtbeast  tr 


(hofOi 


h  fork 


. ly  spoke  of  the  Dorlli  fork  si  "Ked 

riYBr."    But  be  continued  up  tbe  north  fork  to  its 
eonroe.  wbkih    be   located    at   lonEltude    ]01°  K. 

1«2  U.S.  D.  8.,  Book  40.  6 


U.  U.  Si  M,  87).    Ue  slao  enti 
whiph  It  a  ptclute  ot  the  re 

le  bradeprlng-of  that 


ipreasinns,  ne  nnaui'  c '"  ' 

tfaat''the'  ■outfa'  ti 
A  reference  to  . 

the  Land  OlDce,  b , 

Messrs.  Brown  and  Jones  bad  l>0  doubt  Of  ilie 
enutb  belntr  the  main  bmncb.  Tbe  reasons  tbey 
give  seem  to  be  eonclualve.  "Die  widtb  of  ttia 
souib  fork  at  tbe  lUWh  meridian  la  Td  chains  and  » 
links:  tbat  of  tbe  north  H  cbalna.  The  held  nolea 
of  r1i«  commlHJoner  on  tbe  part  Ot  the  Culled 
stinir  under  thp  act  of  June  5.  U68,  of  tbe 
August  St,  leeo,  say  tbe  cbannel  of  ttaa 
uuna  lurk  H  only  SSobalns  and  M  feet,  and  tbat  br 
found  "no  water  on  theaurface.  I.S.  tbe  riverbed. 
diRirtng  I_r«!t  Slncbes  below 

Mam  Bed 

. as  feet;  chaimel 

_      ,  _..  feet  B  Inobei  deep.    Plenty 

of  lonji.  liinro  isRoonsof  water  In  the  tied  IieaidM 


jdby  dl „ 

surface."    While  In  b .. 

le  says:  "Struck  main  Bed  rl 
T  where  ommnd.  BS  cbainsar' 


If  the  iJUita  R 


1   these  reports  are  eorreot 


Inasmuch  as  tbe  claim  ta  disputed,  and  tbat 
tie  eainestoess  of  belief  on  the  part  of  Texas, 
iHsmucb  aa  none  ot  tbe  surveys  referred  to 
>cen  made  with  tbe  privity  of  tbe  stain  of 
tbe  Joint  commission  appointed  havlnr 
to  act  in  concert,  your  committee  are  ot  tba 
n  Ibat  that  siBle  should  have  a  bearing  In 
itler.  and  Bhmilri  baiT  an  opportunity  lo  co- 
e  wllb  IbeUnilEdaiatcBlnsettllr-*'- 
wblch  tbe  question  In  dispute  "■ 
I  I*  reported  tor  tbe  appolnti 


L  sub- 
1  Joint 


7B-T8 


Sdpuiu  Coubt  or  ths  Uvitkd  STATsa. 


Oct.  Tsbm, 


Mine  to  Congrew  at  tbe  oeit  MMion  tb«reaf 
after  sncli  report  ma;  be  marie,  tor  acllon  bj 
Congnm."  98  But.  at  L.  296.  207. 
76]*  Coder  the  act  of  Teiai  of  1662  and  the 
act  of  CoDgreMot  1880,tbetwo  goTeromenta  ap- 
pointad  commlnloDera,  but  tbey  were  nnable 
to  agree  upon  ibe  vital  point  as  to  wbeiber  the 
line  wblcb  bj  (be  treaty  was  to  follow  tbe 
courae  of  Red  river  weatward  to  (he  lOOih  me- 
ridian went  ap  the  north  fork  of  Red  river  until 
that  meridian  waa  reached,  or  went  westward 
aloDg  tbe  Prstrle  Dog  Town  fork  to  the  point 
dealgtiated  by  the  aiirTej  of  Joneeand  Brown. 
On  the  80th  day  of  December.  1887.  Preel- 
deot  Cleveland  Itaued  a  proclamation  aasert- 
IngtbnttiUelnaDdJarisdlctlon  over  all  tbe  ler- 
ritorr  lying  between  tbe  north  and  eoulh  fork* 
of  the  Red  river  and  the  lOOtb  meridian,  aa 
part  of  the  Indian  territorr,  wai  vetted  In  the 
United  Slatea.  That  pmclitmalion  recllea  the 
fact  that  the  commtuioDers  appointed  on 
the  part  of  the  United  Btalee.  under  tbe  act  of 
Jaouar;  SI,  I8?S,  authorizing  the  appolnlment 
of  a  comroUsloD  to  run  and  mark  tbe  bound- 
arj  lluee  between  a  portion  of  tbe  Indian  ter- 
ritory and  the  stale  of  Texas,  In  connection 
with  a  •trailer  commluioD  to  be  appointed  by 
tbe  ilato  of  Texas,  had  by  their  report  deier- 
mlned  that  the  eoutb  or  Prairie  Dog  Town 
fork  waa  the  true  Red  river  designated  In  the 
treaty,  the  commlesloneTB  appointed  on  the 
part  of  said  stare  refusing  to  concur  In  that 

Xn.  The  President  admoDlshed  and  warned 
ersona,  whether  claiming  to  act  as  offlcers 
of  the  county  of  Greer,  in  tbe  stale  of  Texas, 
or  otherwise,  against  selling  or  disposing  of  or 
atiempiing  to  sell  ordiapoee  of  any  of  said 
landa,  or  from  exercising  or  attempting  to  ex- 
ercise any  authority  over  said  lands,  or  pur- 
chasing any  part  of  said  territory  from  any 
pervoD  or  persona  whatsoever. 

We  have  referred,  with  perhaps  more  fuU- 
neaa  than  was  necesaary,  to  the  acllon,  legis- 
lative and  otherwise,  of  the  two  goTcrnnifnla 
after  the  passage  of  the  act  of  1879,  tor  tbe 
purpose  of  showing  that.  Qolwllhstanding  the 
passage  of  that  act,  the  United  States  contlnu- 
Tthe 

monly  called  the  Indian  terrilory;  and  that. 
Anally,  aa  ibe  only  peaceful  meiliod  of  end- 
ing toe  dispute,  Congress  passed  the  act  of 
IWO,  under  the  authority  of  which  the  prea- 
enr  suit  waa  instituted. 

77]*Inaddillontowhathas  been  st  ared .  we  may 
add  that  the  governor  of  Texas,  In  his  meiwige 
to  the  leglalatuni  of  January  10, 1883,  enforced  j 
tbe  claim  of  his  state  by  an  exhaustive  argu- ' 
ment  covering  the  whole  field  of  conlroveraj, 
but  without  Intimating  that  the  United  Stales. 
bv  the  act  of  1B7B  creating  tbe  northern  ]adl- 
cfal  district  of  Texan,  had  admltleil  Ibut  "Qreer 
county"  was  rlglilfully  apart  of  Texas  and 
«ub]ect  to  Us  JurisdIciJon.  No  one  can  read 
that  raessBse  without  perceiving  that  the  au- 
thor was  familiar  wltb  every  phase  of  Ihia 
question  of  boundnry.  Ildid  not  occur  to  him 
that  the  question  had  been  concluded  by  Ihe 
act  of  Conums  establishing  a.  judicial  district 
In  the  alale  of  Texas.  If  he  had  so  Interpreted 
that  act,  a  reference  to  it  would  have  been 
made  In  the  course  of  his  presentation  of  tbe 
matter  on  behalf  of  hia  state. 


In  our  Judgment  the  act  of  Congrese  of  187S, 
establishing  the  northern  JudlcU  district  la 
Texaa,  must  be  Interpreted  as  meaning  that 
the  terrilo^  In  dispute  was  placed  in  that  dis- 
trict only  tor  auch  judicial  purpoaea  aa  wars 
competent  to  the  courts  of  the  United  8tal«a 
holden  in  that  district,  and  that  Texaa  c«a 
take  nothing  In  Ihe  present  controversy  by 
reason  of  ita  provlaloDS. 

In  support  ot  the  contention  that  the  United 
Staiea  Is  estopped  by  Its  action  U  claim  the 
terrltnry  In  dispute,  the  answer  alleges  that 
"the  Executive  Department  ot  tbegovemment 
of  the  United  Slatea  has  established  and  main- 
tained poslofflces  and  post  roads  Insaid  county, 
baa  advertised  publicly  for  bids  for  carrylnc 
the  United  States  malls  over  thcroutea  In  said 
county,  designating,  as  defendant  is  advised, 
said  postofflcea  and  post  roads  aa  lying  In  Grccr 
county,  Texas,  and  not  lying  in  the  territorr 
allotted  to  the  lodlans."  In  the  amended  bill 
Bled  by  the  United  States  it  Is  alleged  tbat,  la 
188fl,  after  the  passage  of  the  act  of  1885  pro- 
viding for  a  commissioner  to  ascertain  the  liua 
between  Texas  and  the  United  States  aa  es- 
tablished by  the  treaty  of  1819,  and  while  the 
commissioners  appointed  under  tbat  act  wers 
actually  engaged  in  their  duties,  certain  resl- 
dentsottheiilsputed  ten  Itory, describing  them - 
selves  as  resldeiiLsof  Greer  county, Texas, J  79 
pelilioned  ihe  Posiofflce  Department  of  tbe 
United  States  for  (he  establishment  of  post- 
offices  respectively  Lt  Msngum  and  Fiazier,  In 
Greer  county,  Te:iii£:  that   In  that  year   ths 

[iraycrs  of  the  petitions  were  granted;  that  acl- 
ng  upon  the  deblgnaUon  'A  locality  as  set  forth 
In  such  petitions  auch  postofflcea  were  estab- 
lished and  dtslgnaled  as  in  Qreer  county, 
Texas;  but  "during  the  ^me  year,  1886,  and 
on  the  27th  day  of  December  in  aald  year,  it 
was  discovered  by  the  authorities  of  the  Poet- 
offlce  Department  that  said  postofflces  were  lo- 
cated in  the  territory  in  dispute;  that  aald  ter- 
rilory was  claimed  by  tbe  United  States;  that 
It  was  desiBnaled  sod  outlined  on  the  maps  ot 
Ihe  General  Land  Omco  and  of  the  Postofflc» 
Department  as  not  wttbln  the  limits  of  the  atste 
of  Texas,  but  a  part  of  the  Indian  terrltnir  of 
the  United  States;  that  thereupon,  on  the  last- 
mentlnned  day.  In  order  to  correct  the  error, 
tbe  design  all  ona  of  those  postofflcea  wers 
changed  so  as  to  locate  them  within  the  Indian 
territory,  and  they  have  been  from  that  date 
and  are  still  only  known,  recognlaed,  and  de- 
scribed \o  orders  and  official  acta  of  the  Poat- 
offlce  Department  as  located  In  the  Indian  ter- 
andthatall  other  postofflcea  established 

that  territory  since  December,  1884, 

have  been  established,  recognized,  and  de- 
scribed, and  are  atill  so  described  and  recog- 
nized, as  within  tbe  Indian  territory." 

It  la  quite  sufHclent  to  say  In  respect  to  tbi* 
point  tbat  the  evidence  fully  suslaina  Ihe  alls- 

Sations  of  the  amended  bill,  and  therefore  ths 
Gsigoatlon,  tor  a  snort  time,  of  the  postofflos 
referred  to  as  belngin  Qreer  county,  in  the slal« 
of  Texas,  cannot,  under  the  clrcumstancca,  be 
deemed  of  any  weight  in  our  determination  ot 
tbe  main  Issue. 

There  is  another  vipw  ot  the  case  upon  which 
thettate  relies,  to  which  much  ot  thearenment 
of  counsel  was  directed.  It  Is  Indicated  In  tba 
following  clauset  ot  the  answer  Died  by  the 


OatTiD  Statis  r.  Statb  or  TsxAa. 


D  of  Natchitochea  ftod  tbe  lerttlOTj 
.,loKOiior>d]ac«Dt  to  'RIoRoxo,'  Mtabll*het) 
tii'i  laid  out  s  road  or  route betwaenStiiuF^, 


P0«3SI 


in  Xi-w  Mexico,  ud  NRtcbltocbM,  now  In  the 
79]glBle  of  IriiuiilftDS,  [or  *tbe  uses  of  com- 
iDCTce  between  Mid  places,  which  road  or  route 
tniTeraed  the  couotrj  west  and  northwest  of 
Nntchitocties,  along  the  south  bank   of  said 

'Rio  Rom,'  to  apoint  now  In  county, 

Texas,  then  crossed  said  stream  to  lu  north 
banlc,  aad  thence  aloDK  said  north  bank  to  the 
source  of  what  complainant  now  styles  the 
'north  fork  of  Bed  river,'  and  Iheoce  to  Santa 
Fi.  That  tbls  road  was  for  mauy  years  fre- 
quently traveled  by  merchants,  traders,  trap- 
pers, eipiorers,  ana  otber  personB  trading  or 
traTellDg  between  said  points  of  Sanla  F£  and 
Httcbltoches.  and  at  the  date  of  said  Ireaiy  of 
ISie,  'Hlo  Roxo  of  Natchitoches,'  fnim  its 
moutb  to  Its  source,  was  well  known  to  the 
BpKDlards,  BK  well  as  to  the  Indians  and  trap- 
pers of  that  reeion  of  country,  as  the  stream 
now  called  Red  river,  having  Its  pnurce  neHr 
the  source  of  tbe  Canadian  river,  southeast  of 
and  near  to  Santa  F6,  in  the  now  territory  of 
New  Meilco;  thence  ruDnlDS  in  an  eaatern  or 
■outheastern  direction ,  receiving  in  its  courseat 
Intervals  the  waters  of  tbe  False  Wacblta  river, 
tbe  Eecheaqueheno  or  'Prairie  Dog  Town 
river,'  Feue  river,  Little  and  Big  Wlcbiln 
rivers,  and  dlversolher  streami,  aniiempiyiniC 
il« waters  Into  the  Hlssisslppl  river  abose  New 
OrtuHm,  in  the  slate  of  Louisiana.  Attbedate 
of  said  treaty  of  1816  (here  weib  only  one  'Rto 
Itoxo  of  Natcbitoches'  known  to  geographers 
or  to  the  people  who  inhabited  the  locality  of 
the  lerritory  In  conlroveray.  and  that  was  the 
river  alx>ve  described." 

In  a  former  part  of  this  opinion  we  endeav- 
ored to  show  from  early  maps  and  printed 
publications  (bat,  at  the  date  uf  tbe  treaty  of 
1810.  it  was  believed  that  the  Rio  Roio  of 
Natcbitoches  or  Rdd  river  eileniied  without 
any  break  from  its  source  not  fardlsinnt  from 
Santa  F&,  Brsl  southeasterly,  theo  eastwardlj. 
and  then  southeastwardly  to  a  poiut  near  ibe 
Hiaslsaippi  river.  We  have  bere  Id  the  answer 
tiled  by  the  stale  an  sdmiseion  Ihat  such  waa 
the  fact.  Its  position,  as  we  have  seen,  being 
that  tbe  river  that  connected  the  country  near 
Saota  F«  with  tbe  country  bordering  on  tbe 
Mississippi  was  what  Is  now  called  tne  north 
fork  of  Red  river.  This  coDtenliiiQ.  the  stale 
Insisls,  Is  supported  by  evidence  of  the  eiist- 
mce  of  a  road  or  route  established  In  early 
80]  limes  between  'Natchitoches  and  Santa 
T6,  and  which  passed  along  that  fork. 

It  is  to  be  ot>served  that  this  road  or  trail  Is 
not  marked  upon  what  la  called  the  treaty  map 
of  ISIB,  nor  upon  any  map  that  preceded  it. 
Looking  at  the  diplomatic  correspondence  that 
resulted  in  tbe  treaty  of  1819.  and  at  the  map 
which  was  before  the  negotiators,  we  find 
nothing  to  show  that  tbe  existence  or  nonex- 
istence of  a  road  or  trail  between  Nslcbitochea 
and  Santa  F6  was  an  Important  factor  in  de- 
termining tbe  boundary  between  the  United 
Slalee  aod  Spain.  Bo  far  as  tbe  record  dis- 
closes, the  negotiators  hnd  no  knowledge  of 
such  a  road  or  trails  and  tbereia  no  substantial 
ground  upon  which  to  rest  ma  t,  conjectore 
18i  D.  8. 


.   that  tbe  line  w 
routes  or  trails 

pen.  The  negotiators  bad  in  mind  rlvera  and 
degrees  of  latitude  and  longitude,  and  that  fact 
appears  on  tbe  face  of  the  treaty.  It  cannot 
be  known  that  tbey  were  controlled  In  any  dft- 
gree  by  information  as  to  routes  across  tba 
county  nied  by  traders  or  explorers. 

Looking  at  maps  published  after  the  Irealf 
was  made,  we  flnd  that  a  "great  Spanish  roap 
to  Red  river"  is  marked  on  tbe  Carey  and  Jm 
atlaaofI839.  Leaving  Santa  F<  it  extends  in 
a  southeasterly  and  easterly  direction  on  tba 
north  side  of  the  Canadian  river  to  about  101* 
80'  of  west  longitude,  then  across  that  river  in 
a  southeasterly  direction,  creasing  the  Falsa 
Wacbita  east  of  the  lOOlh  meridian,  then  pass- 
ing soulbeaslwardly  and  north  of  a  stream 
which  Is  protiably  theNorth  fork  of  Rsd  river, 
as  now  known,  and  then  east  ward  ly  and  north 
of  Red  river  until  It  reaches  and  crosses  Red 
river  Just  esat  of  the  9Tth  degreeof  longitude. 
The  same  road  Is  delineated  on  the  Hellsh 
map  of  1833  and  the  Toung-Hltchell  a 


Wachita,  far  eaut  of  the  junction  of  the  north 
fork  with  Red  river.  If  this  be  the  trail  that 
extended  from  Santa  F6  to  Natchitochea,  or  it 
there  was  a  trail  which.  In  early  times,  passed 
along  the  north  fork  of  Red  river  to  or  in  the 
OlrectioD  of  Santa  F&  (upon  which  point  tba 
evidence  *ls  by  no  means  clear).  we8hould[Sl 
not  necessarily  conclude  that  such  trail  marked 
Ibe  line  established  by  the  treaty,  nor  that  Ita 
existence  proved  that  tbe  river  near  or  along 
which  It  ran  was  Ibe  main  branch  of  Red 
river.  The  direction  of  the  treaty  was  to 
follow  the  course  of  Red  river  vtttaard  to  the 
lOOih  meridian.  As  we  have  seen,  the  treaty 
did  not  refer  to  any  road  or  trail  used  by 
traders  or  trappers,  Out  only  to  rivers  and 
degrees  of  longitude.  At  the  point  where  the 
north  fork  empties  into  Red  river  there  Is  a 
river  which,  to  say  the  least.  Is  as  large  aa  the 
north  fork,  and  which  extends  vietlvnird.  By 
following  the  course  of  Ihafilreamio  tbe  lOOlh 
meridian  tbe  terras  of  the  treaty  are  fully  met, 
while  they  will  not  be  met  by  departing  from 
a  went  ward  course,  twfore  reaching  that 
meridian,  and  gningfirsl  In  a  northerly,  then 
In  an  easterly,  and  then  in  a  northwestwardly 
direction  up  the  north  fork,  Tbe  location  of 
the  line  eeiablisbed  by  tbe  treaty  should  be 
determined  by  tbe  courseof  rivets  and  degreea 
of  latitude  and  longitude,  rather  than  by 
routes,  trails,  r.r  roads,  the  extent  and  char- 
acter of  which  cannot  be  certainly  known  at 
this  day,  and  over  which,  at  tbe  date  of  the 
treaty  and  prior  thereto,  travel  by  traders  and 
trappers  could  have  been  only  occasional  and 
limited. 

"There  are  otber  matters  to  which.  In  view 
of  the  large  amount  of  evidence  relating  to 
them,  we  must  advert.  Many  witnesses  were 
examined  urwn  the  question  whether  the 
Prairie  Dog  Town  fork  or  the  north  fork  was 
the  longer  river,  which  the  broader  and  deeper 

m,  and  which  drained  the  most  territory. 

state  InBlela,  in  this  case,  that  if  regard  be 
bad  to  width  and  depth  of  stream  aod  extent 
of  country  drained,  tbe  north  fork  must  have 
been  deemed,  in  early  times,  uwliaa  tlw  ImAj 
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of  1816  WM  mnde,  the  more  Imporiaal  of  tbe 
two  forks  ot  Red  river,  ftod,  thsrefore,  tb«t 
tliaC  forkshould  be  beld  to  be  the  rirer  whose 
course,  soing  from  the  esit,  wm  requtred  bj 
the  Irestj  to  be  followed  nreetwud  until  (be 
lOOlh  meridiao  wu  reftcbed. 

These  quetlioDB  were  contidered  by  the 
boundarj  eomtniuloti  ftppolnied  after  the 
pMMgeof  the  act  oICongreMof  January  81, 
188S,  chap.  47.  The  commiwlonera  on  behalf 
82}of  the  'Uolled  Stales  and  Teiaa  united  In 
dedaring  that  "Id  Hnding  the  point  where  tbe 
lOOih  meridian  of  west  longli  ude  crotMS  Red 
river,  if  it  abould  appear  that  said  tnerldlau 
crosses  Red  ilver  west  of  the  confluence  of 
what  are  now  known  a*  tbe  north  fork  and 
PralrteDaeTownfork.lben  the  true  boundary 
should  be  taken  at  that  one  of  [hose  streams 
wblch  best  satUSes  tlie  provisions  of 
treaty  of  1816."  They  concurred  In  holding 
that  of  those  two  streams  tbe  Prairie  Dog  Town 
fork  was  the  longer.  The  commlBsionei*  on 
behalf  of  the  United  Stales  voted  thai  the 
Prairie  Dog  Town  fork  was  the  wider  stream. 
Id  this  view  the  Texas  cotDmlSBlonera  con- 
curred, wltb  tbe  qualiflcBlloD  that  that  stream 
was  tbe  "wider  between  tbe  banks,  but  not  In 
ordinary  Qow  of  water."  The  Oniled  Btaiea 
commissioners  beld  tballbe  Prairie  Dog  Town 
fork  drained  a  larger  area  Iban  tbe  north  fork. 
In  this  view  the  Texas  commisalonera  con. 
curred,  with  the  qual  ideal  ion  that  "there  is 
little  or  no  rainfall  on  tbe  sources  of  the 
•treara,  and  hence  Is  taken  out  of  the  usual 
rule  of  estimating  the  size  ot  rivers,  while  tbe 
north  fork  rises  in  the  mountains,  where 
rains  more,  and  Its  sources  arelivingstrcama 
House  Ex.  Doc.  No.  21  (50th  Cong.  Isl  Sess.} 
pp.  186-188.  Touching  these  matters.  Ibi 
evidence  in  the  present  case  is  very  volumi 
nous.  Many  witnesaei,  who  had  apparently 
equal  opportunUies  of  obscrvalion.  eiprets 
opinions  lliat  are  directly  conQlcting.  Gov- 
ernor Roberts.  In  his  message  of  January  10, 
1B83.  after  relerrlng  to  tbe  disputed  question 
aa  lo  wblch  of  these  two  rivers  was  the  main 
branch  of  the  Red  river,  said:  "I  have  shown 
how  nearly  equal  are  tbe  claims  of  each  lo  be 
called  tbe  main  branch  from  facta  pertaining 
to  them  derived  from  observallon.  From  Ibis, 
either  one  of  them,  in  tbe  absence  of  theotber, 
would  be  taken  lo  be  the  main  branch.  It 
may  be  admitted  that  Ihe  south  fork  [Prairie 
Dog  Town  fork]  is  tbe  larger  and  longer,  and 
therefore  the  main  branch  in  reference  to  the 
two  nearly  equal  branches  of  Red  river,  and 
that  admission  does  not  setllelhe  fact  that  tbe 
line  must  run  up  tbat  brancb."  Tbe  true 
quesUoD,  he  ssid,  wss  "Which  one  of  tbe  two 
nearly  equal  branches  cnrrespcinds  moat  nearly 
with  Ihe  'Red  river  of  Natchitoches  or  Bed 
83]  river,' an  it  was 'known  in  1819,  when  tbe 
treaty  was  made,  and  as  'laid  down  in  Hellab's 
mapof  the  United  States, published  aiFbiladel 
pbia.  improved  to  tbe  flrst  of  January,  181BI' " 

We  have  found  tbat  tbe  100th  meridian 
mentioned  in  the  treaty  must,  especially  since 
the  compromise  act  of  1850,  be  taken  lo  be  tbe 
lOOtb  meridian  astronomically  located.  And 
we  are  now  further  considering  whether  the 
two  governments  Intended  the  line  running 
from  the  east  to  the  west  sbontd  leave  Red 
river  at  the  month  of  what  la  sow  known  aa 
MO 


the  nortb  fork,  and  go  northwardly  and  norlb- 
westwardly  up  that  fork,  or  should  go  west- 
wardly  up  what  is  now  known  as  tbe  PraUia 
Dog  Town  or  south  fork.  So  far  aa  thla 
question  depends  upon  evidence  as  to  tb« 
ralaltve  width  and  length  of  these  two  riven 
and  tbe  extent  of  country  drained  by  each,  wa 
are  of  opinion  that,  although  a  large  number 
of  wiloessra  sustain  tbe  position  taken  by  tha 
state,  tbe  Prairie  Dog  Town  or  south  fork, 
according  lo  the  decided  weight  of  evidence, 
la  wider  and  longer  and  drains  a  much  greater 
eitent  of  territory  than  the  north  tnrk.  TbU 
Is  the  conclusion  reached  by  the  courl  after  a 
careful  and  patient  scrutiny  of  all  the  proof. 
Bo  [bat  the  evidence  of  living  witnesses  cor- 
roborates that  furnished  by  maps,  and  suslains 
Ibe  position  taken  by  llie  Untied  S'ales  as  to 
the  scope  and  eSect  of  the  words  la  the  treaty 
ot  1S16.  "following  the  course  of  the  Rio  Roio 
westward  to  the  degree  of  Inngltude  100  weat 
from  London  and  2S  from  Washlngion." 

Bui  suppose  the  evidence  left  it  In  doubt  i* 
to  which  was  the  wider  and  longer  stream  and 
which  of  the  two  drains  Ihe  largest  eiient  of 
territory;  and  let  It  be  assumed,  as  suggested 
by  Governor  Roberta,  that  upon  the  facts  de- 
rived from  observation  the  claim  ot  each  river 
10  be  tbe  main  branch  of  the  Red  river  men- 
tioned in  the  treaty  are  nearly  equal.  What, 
In  such  a  contingency,  is  our  dulyT  It  to  to 
ascertain  which  nver  more  nearly  mceia  the 
requirement  that  the  line  from  the  e»si  to  Uw 
weat  muBt  follow  "the  course  of  the  Rio  Roso 
tMilunnf  lo  the  degree  of  longitude  100  FNt 
from  London."  If  in  followingtbe  conmeot 
Red  river  Kttlimrd  It  be  found  that  that  rirer 
forks  before  the  lOOth  meridian  of  longitude li 
•reached— oneoftbeforkscomingfromthe[84 
oorlh  and  northwest,  and  the  other  from  tbe 
west — it  would  seem  to  be  our  duty  to  bold 
tbat  Iherivercomiugfroma  westward  direc- 
tion was  the  one  whose  course  the  treaty  di- 
rected 10  be  followed.  Those  who  Insist  that 
the  course  should  be  noriA  and  n/>rthu>e4twirdlg 
for  any  malerial  distance  from  the  main  riv«r 
to  the  lOOlb  meridian  are  under  an  obll^tion 
to  sustain  that  position  by  such  evidence  a* 
would  justify  the  court  In  departing  from  Ihe 
plain  direction  of  the  treaty  to  followthe  Red 
river  "westward"  to  the  named  meridian. 
But  that  has  oni  beeo  done. 

Much  stress  has  been  laid  by  the  stale  upon 
Ihe  testimony  of  the  late  Oenernl  Harcy.  given 
before  tbe  boundary  commission  of  I860.  In 
the  year  1852  tbat  otBcer.  being  Uieo  a  captain 
in  Ihe  United  States  Army,  was  directed  bf 
General  Scott  to  make  an  examination  of  Ibe 
Red  river  and  the  country  bordering  upon  It 
from  the  mouth  of  Cache  creek  to  its  sourco. 
During  his  explorations  he  camped,  on  the  SOlb 
ot  Uay,  1859,  at  a  certain  point  on  Red  river, 
and  In  his  daily  Journal  ^1  his  movemeali 
said :  "Red  river  at  this  place  is  a  broad,  shal- 
low stream,  650  yards  wide,  running  over  a 
bed  of  sand.  Its  course  is  nearly  due  weat  10 
the  forka,  and  tbence  the  course  ot  Ibe  soolb 
branch  is  W.  N.  W.  for  8  miles,  when  It 
tnms  to  nearly  N.  W.  The  two  branches  ara 
apparently  of  about  equnl  magnitude,  and  be- 
tween them,  at  the  confluence,  is  a  vei^  high 
bluff,  which  can  be  seen  for  a  long  dislaMt 
around."    Senate  Si.  Doc.  No.  U  (83d  Coar- 
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td  BeM.)  p.  SO.  We  take  It  that,  Id  bti  refer- 
ence to  the  forks  of  Red  ri<rer,  be  had  to  mind 
the  Prairie  Dog  Town  fork  and  the  aorth 
fork. 

Tblrty-iwo  yran  later,  thai  fa,  la  1869,  Cap- 
tain, then  OtiDeral,  Harcy,  appeared  aa  a  irlt- 
iies»  before  the  boundarT  commlwloD.  He 
referred  to  Mb  report  of  1893,  and  aald:  ''As 
the  time  that  baa  elapaed  sioce  I  made  tbat  ex- 
ploralloD  (^Irtj-lbree  yean)  is  ao  gteat.  many 
of  the  facta  and  ereiiM  coniiecieii  Iberewith 
have  paMud  from  my  meninry;  but  aome  mal- 
tera  relative  to  the  obiecla  for  which  this  com- 


morning,  for  the  first  lime,  teen  a  copy  of  that 
ponioD  of  Helish'a  map  of  the  United  Blaiea 
embracing  Ibe  pari  of  the  Ited  river  country 
wblch  the  comml&slon  baa  under  consideration 
at  tbiallme.  which  U  authenticated  by  the  Big- 
nature  of  Ibe  Secretary  of  Slate  of  the  Uniled 
Blatea.  Upon  ihia  map  only  one  large  fork 
of  Red  river  Ik  dellDeaied,  wltb  one  more  north- 
erly small  affluent,  which  Is  not  named,  but 
may  have  been  Inteoded  for  WB«bllA  river  or 
Cache  creek."  Houae  Bi.  Doc.  No.  31,  p.  69. 
That  the  tut)  force  of  General  Marcy's  Btate- 
ments  may  appear,  we  here  give  so  much  of 
bla  depnsitlon  as  la  embodied  In  the  brief  tiled 
by  counsel  tor  theatnte: 

■I  regarded  the  Prairie  Dog  Town  branch  as 
the  mafD  Red  river,  for  the  reason  that  its  bed 
was  much  wider  tlian  that  of  the  nnrtli  fork, 
alihough  Ibe  waier  only  covered  a  small  por- 
tion of  Us  bed,  and  as  the  sandy  eanh  ab- 
sorbed a  good  deal  of  water  after  it  debouched 
from  the  caSon  through  which  It  flows,  it 
mav  not  contribute  any  more  wster  to  the 
lower  river  than  tbe  north  fork  The  Prairie 
Dng  Town  branch  and  tbe  north  fork  of  Red 
river,  from  their  confluence  to  their  sources, 
are  of  n bout  equal  leDglh, — the  former  being 
180  miles  and  the  latter  170  mlleB  in  lengtb. 
For  re^Bong  which  I  will  presently  state.  I 
have  been  unable  to  resist  Ibe  force  of  my 
onn  conticlloDS  tbat  the  branch  of  Red  river 
that  I  called  the  north  fork  of  tbat  stream  was 
wlial  ts  designated  upon  Mcilsb's  map  aa 
Rio  Roxo.  I  doubt  if  the  Prairie  Dog  Town 
livei  was  ever  known  to  civilized  men  prior 
to  my  exploration  In  1633;  and.  If  It  was  ever 
mapped  before  then,  I  am  not  aware  of  It. 
The  character  of  tbe  country  through  which 
this  stream  Sowa  Is  such  that  (ravelera  would 
have  not  been  likelv  to  pass  over  It  when  ther^ 
was  a  much  more  favorable  route  north  of  Ihc 
north  fork.  Tbe  water  In  the  Prairie  Dog 
Town  brnncb,  from  lt«  confluence  with  the 
north  fork  to  within  2  miles  of  Its  headspring 
(about  100  miles).  I  found  bo  bitter  and  unpal- 
alabie  that  many  of  the  men  became  sick  from 
drinking  it.  But  one  pool  of  fresh  water  was 
found  tbroughoul  tbe  entire  distance,  and  tbe 
Indians  told  me  Ihey  never  went  up  this  stream 
86]  •wiih  thelrfiimiliea  it  it  could  be  avoided, 
for  tbe  reason  that  tbe  nauseous  water  fre- 
quently proved  fatal  to  their  rbildren.  Hence, 
It  Is  not  aurprlalng  that  but  little,  if  anything. 
should  have  been  known  of  this  repulsive  re- 
gion before  my  exploration  In  1B52.  And  tbla 
probably  accounts  for  the  entire  absence  of 
moat  of  Its  southern  branches  upon  Mellsb's 
nap.    It  is  very  certmin  that  the  Prairie  Dog 
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Town  river'  waa  never  delloestea  by  wmj 
Spanish,  French,  or  BnglUb  name,  as  were 
moit  of  the  other  alreams  In  that  country, 
and  It  was  only  known  to  the  Indiana,  and 
possibly  to  some  Mexican  traders,  aa  'Eecb. 
»nhquehono,'a  Comanche  appellation,  the  alg- 
ulflcatlon  of  which  tbe  Delawaree  Informed 
ma  was 'Prairie  Dog  Town  river."  ,  ,  .  Aa 
before  atated,  miug  to  tbe  abaence  of  good 
water,  tbe  Handy  character  of  the  soil  along 
the  river,  and  tbe  formidable  obstruction  pre- 
aenled  by  tbe  elevated  and  staked  plain,  and 
Ibe  extensive  Itelt  of  gypsum  croaslng  thU 
route,  the  Mexicans  would  never  have  at- 
tempted to  traverse  It  with  their  carls  la  ibelr 
trading  expeditions  from  Santa  Fi  to  Kacog. 
docbes,  especially  when  there  was  so  good  a 
route  a  little  furtber  north,  posaeaalng  all  the 
requirements  for  prairie  traveling.  The  Rio 
Roxo  upon  Melisb's  map  Is  almost  entirely 
south  and  west  of  the  Witcblta  muunlains,  but 
in  close  proiimity  to  them, — which  is  In  accord 
with  my  determination  of  tbe  t)ositlon  of  the 
north  fork. — wbllctliere  arenomountalna  upon 
ihe  Prairie  Dog  Town  branch.  Tbe  bead  of 
the  Rio  Rnio  upon  Melisb's  map  Is  put  down 
aa  In  about  latitude  87*,  while  upon  my  map 
the  true  latitude  is  Sa^*,  while  tbe  Prairie  Dog 
Town  river  rises  in  about  Sl^  degrees;  so  that, 
if  his  Rio  Roio  was  Intended  to  represent  Ilia 
■Prairie  Dog  Town  river,' it  would  be  3j'  of 
latitude  too  far  north."  House  Ex.  Doc.  No. 
2t,pp.  S9.  60, 

It  thus  appears  that  at  tbe  time  (1852)  Gen. 

al!"  ■     ■  -'      -         •-'      "   ■ 

Tow 

conclusion  then  formed  by  actual  observation 
waa  in  hnrmnny  with  the  maps  tbat  had  been 
previously  given  to  the  public.  After  many 
of  Ihe  facts  connected  with  theaubject  bad,  as 
he  •frankly  admitted,  passed  from  hia  (87 
memory,  heeiprensed  Ihe  opinion  that  the  river 
that  be  bad  called  tbe  north  fork  of  Red  river 
WHS  what  was  designated  on  Melisb's  map  of 
1818as  Rio  Roxo.  However  persuasive  bisrea- 
aooa  for  tbat  conclusion  migblheregHrded,lf  tbe 
facts  then  stated  by  bim  were  alone  taken  into 
consideration,  they  do  not  satisfy  us  that  he 
was  In  error  when,  the  facta  being  fresh  In  his 
mind,  he  expressed  tbe  opinion,  from  personal 
piamlnalinn  on  the  ground,  tbat  Prairie  Dog 
Town  fork  was  tbe  main  Red  river.  One  of 
Ibe  reasons  assigned  In  support  of  bis  last 
view  of  this  question  Is  tbat  Prairie  Dog 
Town  river  was  never  delineated  upon  uiy 
map  of  this  country  or  of  Europe  prior  to  hU 
exploration,  and  that  It  was  only  known  in  Ibe 
Indians,  and  possibly  to  some  Mexican 
traders,  as  the  Eecheahquebono,  which  means 
Prairie  Dog  Town  river.  Now  it  la  quite  Irue 
tbat  no  map.  prior  to  1853.  marked  any  river 
a>  Prairie  Dog  Town  HvcT.  or  as  the  Eecbeah- 

auebono,  Bui  It  is  shown,  beyond  all  que*- 
on.  tbat  on  all  Ihe  maps  above  referred  to 
which  appeared  after  1819  and  down  to  tbe 
time  when  General  Marcy  testiSed  before  the 
boundary  commission,  a  river  waa  marked 
whose  course  ((i:olng  from  east  to  west)  Is  sub- 
stantially westward  from  the  point  where  the 
line  from  the  Sabine  river  meets  the  Bad  de^ 

5ree  of  latitude  to  the  lOOIb  meridian,  and  tbat 
le  line  (has  delineated,  wlendltig  t 
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w«atwftrdly  beyond  th«  true  lOOlb  merldlu, 
Is  the  HiuiherD  boundary  of  tbe  lodiaD  lerri- 
tory,  at  Uiatbauniiar]/  it  elaimtd  bg  tlu  United 
Btatet.  Between  the  moulb  or  tbe  norlta  fork 
knd  tbe  initial  monument  eatabUsbed  by  tbe 
government  In  1856,  lliere  ii  a  river  wDoee 
COur«e  la  BubstaDtlslly  etut  and  west  That 
rieer  ie  marked  on  Lon^a  map  of  1823  and  the 
Melish  map  ol  1S33,  we«t  of  tbe  tUOib  merid 
Ian,  u  "Klo  Roio  or  Red  river;"  on  Flnley's 
map  of  1836  sa  "R.  Hnio  or  Itcd  R;"  on  tbe 
Toung-Mlichell  map  of  1885  and  Mnlllard's 
map  of  1841  aa  "Klo  Roio  or  Red  river  of 
Louldana;"  aod  on  Hilcboll'a  mapoflSCl  aa 
"Red  river."  On  ail  Ibe  other  mapa  the  same 
rtver  is  pIbIdIt  del  I  nettled.  Tbal  tbe  name  of 
Prairie  Dog  Town  fork  does  not  appear  on 
roapa  publlabed  prior  to  1853,  ortbaltbat  name 
wa«  notknown  to  civilized  people  until  after 
88}  tbe  'eiploratloDa  made  by  Captain  Marcy, 
ia  not,  therefore,  a  circumatance  of  serious  mo- 
ment, certainly  not  conclualve.  The  river 
Itself,  tbougb  unnamed  on  any  map  prior  to 
18S2.  was  in  Fact  delineated  on  mapa  tor  more 
than  a  quarter  of  a  century  before  that  officer 
entered  the  Red  river  country  with  bl*  com- 
pany. 

Tbe  chancier  of  the  country  throushwblcb 
the  Prairie  Dog  Town  river  flowed,  and  tbebad 
quality  of  Its  water  for  drinking  purposes,  are 
alao  referred  to  by  General  Marcy  as  reasons 
why  Ibe  north  fork  should  be  regarded  as  the 
stream  wboae  course  was  intended  to  be  fol- 
lowed in  establishing  the  tuundary.  We  do 
not  think  that  the  evidence  upon  this  point  la 
entitled  to  very  great  weight.  There  la  no  rea- 
son to  suppoee  that  the  negotiators  of  the 
treaty  had  any  knowledge  or  Information  as 
to  the  relative  qualities  for  drinking  purposes 
of  tbe  waters  of  the  two  streams  iaquealion; 
knd  if  tbey  had,  it  la  difBetilt  to  perceive  why 
luch  facts  would  control  the  determination  of 
It  disputed  quention  of  boundary  between  two 
nations.  Tiie  negotiators  knew  or  iKlieved 
that  there  was  a  Red  river,  wboae  source  was 
not  far  from  Banta  F6.  and  which,  in  ita 
course,  passed  Natchitoches.  Their  purpoae 
was  to  establish  a  line  which  would  eilend 
from  the  point  where  the  line  due  north  from 
Bablne  river  met  Red  river,  thence  along  and 
up  Red  river  "westward"  to  tbe  lOOtb  med- 
ian of  longitude,  then  due  north  to  the  Ar- 
kansas river.  The  reference  in  the  treaty  was 
to  rivers  and  degrees  of  longitude  and  latitude. 
It  was  a  question  of  territory  witbout  regard 
to  a  special  trfttl,  the  location  of  which  might 
have  Deen  aOected  by  the  quality  of  tlie  waters 
of  any  particular  stream, 

Jfucb  signlScance  is  attached  by  tbe  slate 
to  the  fact  that  as  early  as  ISSO,  by  legislative 
enactment,  it  created  the  county  of  Oreer 
with  boundaries  that  Include  tbe  whole  oF  the 
territory  in  dispute,  and  that  It  has  ever  since 
uaertea  its  Jurisdiction  over  both  that  terri- 
tory and  the  people  who  inhabit  it.  However 
Important  sudi  facts  might  under  some  cir- 
cumstances be  deemed,  It  must  be  remembered 
that  during  tbe  whole  of  the  period  referred 
to  the  coDSiltuied  authorities  of  Texas  have 
been  aware  that  the  United  States  regarded  the 
territory  In  dispute  as  under  its  exclusive  juris- 
SB]  diction  and  as  a  part  of  what  *is  known  as 
the  Indian  territory.    The  government  hu  td- 


waysdisputed  the  claim  of  Texas.  Tbeonlf 
quallflcatlon  of  tbis  broad  statement  is  that 
suggested  by  the  language  laadvenently  ua«d 
in  the  act  of  Congress  creating  Ibe  nnrtheia 
Judicial  district  ofTeiaa.  But  that  languam 
we  have  held,  was  not  intended  to  ozpreM  Uw 
purpose  of  the  United  Slatea  to  surrender  lU 
jurisdiction  over  the  territory  In  dispute. 

It  Is  also  said  Ibat  many  titles  to  land  in  Mm 
disputed  territory  are  held  under  thestate,  aad 
that  much  confusion  may  follow,  md  Injus- 
tice be  done  to  indlviduala,  tf  the  claim  of 
tbe  United  States  be  suatained.  On  the  otbar 
hand,  It  ia  to  be  inferred  that  there  are  many 
settlers  In  the  disputed  terrltorv  who  assert 
title  to  land  under  tbe  United  S  ii*^.  It  ap- 
pears In  evidence  that  In  1ST3  ami  1874  a  part 
of  tbe  territory  was  Actionized  under  tbs 
authority  of  lue  general  government  We 
suppose  that  Oovernor  Roberta  referred  to 
that  fact  when,  in  hia  message  of  1883,  he  said 
that  "the  authorities  of  the  United  Stalea  bad 
established  an  Initial  corner  on  Ibe  south  fork 
of  Red  river,  on  tbe  line  claimed  to  be  the 
lOOth  degree  of  longitudf ,  bad  sectlonized  Lbs 
country  east  of  that  line,  and  protected  It 
from  settlement  of  white  people  aa  a  part  <tf 
the  Indian  territory."  13a  f unber  aaid;  '  'Ap- 
plication was  made  to  me  to  Know  if  I  would 
sign  the  patents.  It  certiflcstes  were  located 
and  surveyed  In  Greer  county.  Under  the 
then  existing  circumstances  I  felt  It  to  tie  my 
duty  to  discourage  such  locations,  aa  tbey 
might  bo  to  our  prejudice  Id  the  settlement  of 
our  claim  with  the  United  Stales,  when  the 
merits  of  it  could  bo  more  fully  ascertained." 
But  whatever  may  be  tbe  facta  beari:ig  upon 
this  point,  our  duty  is  to  determine  the  pres- 
ent Issues  according  to  the  settled  principles 
of  law,  without  reference  to  considerations  of 
Inconvenience  to  individuals  residing  in  the 
disputed  territory.  We  cannot  doubt  that  the 
Congress  of  the  United  States  will  do  all  that 
Justice  [vquires  to  be  done  tn  order  to  avoid 
any  Injury  to  Individuals  that  ought  not  to  ba 
Inflicted  upon  them. 

It  Is  further  said  that  the  state,  since  It  as- 
sumed to  create  Qreer  county,  has  expended  a 
large  amount  of  money  In  •providing  a  [OO 
public  school  system  for  tbe  inhabitants  of  that 
locality.     To  what  extent  moneys  have  been 

expended  Is  not  clearly  shown.     WbaleTCT 

fbe  the  tacts  loucblng  this  point  we  do  not 
at  liberty  to  give  weight  to  them  in  this 
cfse.  The  question  before  us,  we  repeat,  la 
one  of  law,  and  must  tw  determined  accord- 
ing to  law.  What  may  be  f^rly  and  jtistlj' 
demanded  by  the  state' on  account  of  moneiyB 
expended  for  the  benefit  of  tbe  Inbabilanta  of 
tbe  disputed  territory  Is  a  matter  tor  the  con- 
stderallon  of  the  legislative  branch  of  the  n» 
tlonal  government. 

In  the  argument  it  was  suegealed  that  this 
court  ought  not  to  forget  bow  much  was 
added  loUie  power  and  wealth  of  this  nation 
when  Texas,  with  Its  Imperial  domain,  came 
Into  the  Union  and  her  people  became  >  PUt 
of  tbe  political  community  for  whom  tbe  Con- 
stituiion  of  tbe  United  Stales  was  ordained 
and  established.  Tbis  fact  cannot,  of  coniM, 
be  forgotten  by  any  American  who  lakae 
pride  In  the  prestige  aitd  greatness  of  the  Re- 
public   Bui  the  consideralioni  which  It  au(- 
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04]*Tbe  coiriplnlnl  conraiDed  Dfoeteen  counts 
on  nlceieen  BlleKed  caiiaea  of  Hctlon,  and  eacb 
count  averred   tbHt  the  defendant  was,  at  nil 

tlmFSlberelu  meatloned.acorporaHonorgnnllled 
95J*ttnd  existing  under  the  laws  of  Iliestateof 
California,  end  engaged  In  operating  a  railroad 
in  more  than  one  county  of  thatataie;  and  tliat 
on  August  13,  1887,  the  state  board  of  cquallui- 
B«]tion,  'for  the  purposes  of  stale  and  county 
la^iatiiin  for  the  Hscal  year  endinR  June  80, 
ISea,  assessed  to  defendant,  then  the  owner 
and  opernttir  thereof  la  more  than  one  county  in 
G71"sa1d  stale, tliefrancbiw, roadway, roadtied. 
rniU.  and  rollinE  stock  of  defendanls  railroad. 


then  situated  and  being  wltbfn  nid  Male,  tt 
llie  aumof  $IH.OOD,000.  'The  first  coudI  [9t* 
tlien  averred  that  within  ten  daya  after  tbe  M 
Moiida/  in  August,  1887,  the  state  board  of 
equaliZBllon  apportioned  the  total  useaitneiit  of 
the  franchise,*  road  way.  road  bed,  rallB,and[tW 
rolling  stock  of  defendant  to  the  countlei  in 
the  stale  In  which  the  railway  was  located,  in 

firopoTlion  to  the  Dumber  of  milet  of  railway 
Did  In  such 'counties;  and  lheBinDuntso[[10O 
the  totul  assessments  so  apportioned  by  tfao 
board  to  those  counties,  and  (be  DumMr  of 
miles  ot  defeodant's  railway  laid  In  Mfd 
e  speclflcally  set  forth. 


exempt  from  It 

Tide,  eiooptlnl 

aa«e  or  trust  deed  (oi 


>[  Is  secured,  sball. 


oUterobJiBH'ti 

for  the  purposes  ui  UKiBiuciib  miu  uxaLiun,  UD 
deemed  anil  traate<1  as  an  inureat  In  ttie  propcnr 
alTected  tberebr-  Eicepi  is  to  railroad  Had  cilliiT 
quurf  public  corporations,  in  case  oC  debts  su  re- 

■    .1.    valuB    of   tbe   property   affected   tiy 

fre,  deed  of  irust,  contract,  or    i>t>- 
tbe  value  of  sucb  secuiitjr.  sball  be 


Tlslons  of  road  operated  by  the  party  m 
~eluriis,  or  tiy  and  upon  oiber  railways. 
Also  sfaowlDtt  lb  deLall  for  the  year  piecedli 


1st  or  Jani 


sucli  moTt, 
llBatdon.  le 


HSBCd 


llBirict  la  wblrb  [be  prnpertyatreciedtfaereliyM 
ate,  Tbe  taies  n  levied  utaall  be  n  Lea  upon 
property  and  security,  and  may  t>e  paid  by 
er  parly  to  such  securiiy;  If  paJd  by  Ibeowner 
be  Fecurlly,  ibe  tai  so  levied  upon  the  prop- 
'aOrcicd  thereby  sball  become  a  part  of  the 
I  to  secured:  lithe  owner  ut  the  properly  shall 


a  full  dlecharg 


,  -.idKbalt  be  cnmputed  accordlni 

levy  lor  ibe  jirecedlnR  jear. 
Bee.  10.  Al(pn>pertyeii:ept  Bsbei«lQaflarla  tbis 

city,  city  and  county,  town,  townsblp,  or  district  In 
wblcb  It  is  Bltuaied,  kn  tbe  manner  presentied  by 
law.  Tbe  fianchlec.  roadway,  roadbed,  ralli'.  and 
rolllnastockof  all  railroads  ooerated  In  more  than 
one  county  In  Ibis  slate  !t>sl1  be  atseMed  by  the 
state  board  »t  equal  In  1 1  on.  at  their  sctual  value, 
and  tbe  same  shall  t>e  apiwrtloned  to  tbeoountlee. 
cities  and  counties,  cities,  towns,  Inwosblpa,  and 
districts  In  wbicb  such  rallrosde  are  located.  In  pro- 
portion io  tbe  number  of  miles  or  railway  laid  In 

such  oounties,  cltlee  and  couutle*,  clUea.  ' 

townsblps.  and  dlstrlcls. 


equaliiHilon  miiy  deslitnHie   of  any 
and  each  person  or  aieoclatlon  of  pei 

tn  this  siate,  sbnll.  on  or  t>cfure  tbe  li 

April  of  each  year,  fnrnleb  the  said  boara  s  siai 

ment,  elirned  and  sworn  to  by  one  of  sucb  o(Bc<> 

eodlnoron  the  Ist  Monday  In  Marcb  In  each  yeai 
1.  The  whole  number  of  miles  of  railway  In  t 


c  Ist  Monday 


e  Ist  Monday  In  Marcb  In 
re  the  line  is  pat^y 


otii 


of  tbe  whole  ralli 

S.  Tbe  widtii  nt 
4,  The  number  I 
used  by  such  corpora  Iloi 

without  the 

owned  and  operated 


thess 


the  valui 
rlehtof  wsy: 

<Dtl're"ral'lwBy"i[icl'ud'lai 

I  lie  of  lolllnc 


a.  Nun 


r.  kind 


of  rolling  Btixik 
laklw  tb* 


-  The  grosK  eamtnn  of  the  ei 
£.  I'he  RtOM  earnlDc*  of  the  r( 

auch  was  derived  by  the  leraor  as  re'niaj: 
3.  Thecostof  operating tbecotlreinjadi.eiolus 
if  slnhior  fund.  eineiiHw  of  Ian  I  departtnent.  a 
Itathe  DnitodSiaiei: 

. ome  torsucta  year  and  amount  ot  dl 

■lared: 


t^Se^ilw 


9.  Number  ot  Bbarei 


road,  iilrlnB  the  point  of 
point  of  exit   from  escb 

ot  lheniimt>er  ol  miles  In 
Bcrlptlon  ot  the  roadsliHll 

joless  the  road  sball  have 


•rthei 


nies.  either  state  or  County,  no 
<  neci^^ary  than  tbatirlTen  by,. 
oDcluslveupon.  tbe  corrmration.  persi 

iatlon  glvinr  tbe  descnpi' —     " 

n  valid  on  aocouut  of  a  ml* 
■  irltiblotwi     - 


is  Bold  mr 
drrcriiif'n 


nn.    No  a 


Tf  sucb  Bl 


itfum 


. tiy  the  Plate  ttunrd  ot 

equallzulion  upon  the  property  of  tbe  corpora ilon. 
person,  or  BSioetal ton  lallluK  tofurnisb  thestat*- 


AuHusL  and  continue  in  open  session  from  4By  to 
Jay,  fundayB  excepted,  until  the  8d  Honda y  In 
ftuBUBl.  At  auch  meeilnti  the  board  must  as)«« 
:he  tmncblse,  roadway,  Toadtwd.  rails,  and  rollinf 
nock  or  all  rallruiida  operated  in  more  ilian  one 
^nunly.  Aeee^ment  must  tie  made  to  the  Corpora- 
Lion.  peraon.  or  assoclatfon  of  penona  owoink  tb* 
lame.  and  muac  be  mnde  upon  tbe  eniira  rallwav 
vltbin  tbe  sisie.  and  must  Include  the  riRht  of 
■ray.  bridires.  culverts,  wharves,  and  moles  upoD 
«blcb  the  track  Is  laid,  and  ull  s<«nmers  which  aie 
!n)raiied  In  irananonlnKliassi-uiieis.  ti«lEbts,and 


e  Ireliriit  a . 

ad.    Tbe  depots,  Biatlona,ahopa.  and 
■     —■1^- l^ytha 


hnilrtlnas  erected  ui 

riKht  of  way  pre  at ...   ..^ .„  „. , 

county  wherein  they  are  situate.    Wlihla  ten  days 
nfter  tbe  Bd  Monday  of  Auitust.  tiM  board  miut 

roRdwsy.  roadbed,  rolls,  and  rolllniraiock  of  eacb 
milway  ic  tbe  coutillea,  or  cities  and  counties,  tn 


rl  Cities  anil  counties.   Tbe  b 

tblD  Bald  time,  transmit  by  mall  (O  tbe  conuty  an* 
or  of  each  county,  or  city  and  county,  to  wblcb 
.•OBnporttiinment  shall  have  been  made,  aataie- 
intBbowlnE-ihelentrtbof  themain  track  ot  sucb 

lescrlptlon  <jf  tbe  whoto'of  tbe  said  track  wlUilB 
>  count.r  or  city  and  county,  loeludlnr  the  ri^l 


mile  ot  the  same  as  Szed  by  a  pro  rata  dntrlbutb 


...Ccx/^c"-'^ 


ima. 
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lOl]  *Tbe  count  then  proceeded  M  follows: 
"9.  Tbat  within  ten  li^ja  aflFr  the  8d  Hon- 
da)'in  August,  18ST,  RaidMitebonrdof  equali- 
zation did  transmli  to  eacb  of  the  coudIv  audi- 
tors of  said  counties  a  Blatemeot  BboniDic  tbe 
leD){th  of  tbe  main  track  <il  defendant's  railway 
within  tbe  counties  of  said  auditors  respect- 
l»ely,  withftdcscriptionof  tbe  whole  of  defend- 
ant's railway  track  within  tbe  counties  of  said 
auditors  respectively,  including  the  right  of 
way  sufncieat  tor  ideniiflcation,  the  assessed 
value  per  mile  of  tbe  same,  as  fixed  bvssid  pro 
rati  distribution  per  mile  of  the  said  asseued 
value  of  the  whole  franchise,  roadway,  road- 


bed, rails,  and  rolling  slock  of  defendant's  r»U> 
way  in  said  stale,  and  the  amount  apporilooed 
to  the  counriea  of  said  auditors  reapectivelj. 
"6.  That  thereafter,  and  prior  to  tbe  Irt 
Monday  in  October,  1887,  the  county  auditor 
of  each  of  said  counties  did  enter  said  state- 
ment 10  Iransmilted  to  bim  upon  the  asseat- 
menC  roll  of  bis  countj,  and  did  enter  upon 
said  asseismeot  roll  of  his  county  the  said 
amount  of  said  assessment  appnrtinned  by  said 
state  board  of  equalization  to  hla  county  in  ibe 
column  of  the  aaseasment  roll  of  his  couotj 
which  showed  the  total  value  of  all  propertj 
of  hla  county  for  taxation.     .     .     . 


Q  October 
Id  csiise  to  m 
ncirder  Mating 
arkof  (herair. 

;;  the  asseereil  value  wt  mile  ol 
-        IBS  of  track,  and 

dlslrict,  [ 


school,  road,  nr  oiber  district; 
board  of  supervlsora  muse  ire 

---■ r  eqi'Rtlmll —  ■-  -"-- 


nr  other  IcirtsiaUve  bod)' af~Vncor|>oni  led  oIKes 
.1......^ — ofeach  school  diMiioBand  the 


ixnble  ii 


a.  hy^t^be^ 


me.  at  the  FolltlCR] 
ly  In  AutiuBt  and 
ippir  to  ihe  [ward 


uns.    Ali< 

ntDcen.  and  for  the 

roperty  of  Indlnduals  "lih- 

diy,  lown.townsliip,  school,  rnad.atirt  infer 

lai  anon  dipt  rial*. ■--•-     " 

mllvs]'  anecsedb] 
Is   rtlBi^Bllsfled  will     .    .   . 
board,  such  owner  may. 
hoard,  under  ihe  provlal~ 
Code,  twtween   the    8d 

tbe  8i  Monday  in  SepK 

10  have  Ihe  same  corrocred  In  an v  panic u It 
the  iKiard  ma;  correct  and  mcreasc  or  Ion 

made  by  It,  so  ae  to  CQuallie  Ihi 

les'meot  of  other  prooertT  in  Ihc 
_  ...Jsballlncr  "^ 

3usly  made  hy  Ic,  li  must  make  a  slHiement 
i-  luccouniy  auditor  or  Che  county  affected  liyrhe 
chanirein  the  sfsewment,  of  Ihechande  tnsde.  nnd 

ment  Look  or  mil  of  the  county  ai  lUrected  Oy  tbe 
board,    rin  effect  March  9.  188S.1 

8ce.  3606.    The  lUte  t>nard  of  eqiialiaatlon  must 
prepare  each  year  a  trook.  Co  be  called  "Record  of 

' — ot  or  Kallwavs."  in  which  muK  (>e  entered 

It  made  bythe  Imard,  eliherin  wiit- 


irtheb' 


lutt  be  nlKned  by  the  cba 
"ord  of  '(he  apportlonmi 
is  by  the  l>oBrd  lo  the  ooi 


f.  of 


and  citlee  and 

t>ooK.  to  be  called  "Record   of   Apportli 

Railway    AMeeaments."    In    such    last 

book  must  tie  entered  ttie  names  of  tbe  railways 
'd  bytbel>aard.  th(  DamMof  the  corpomtlon 


numbi^r  at  miles  of  tbe  railway  tii  tbe — 

number  ot  mllea  thereof  lueHcb  county  or  city 
•nd  county,  tbe  total  anesement  of  tbe  irancfalse, 
-nadway.  roadbed,  ralla.  and  roiilnK  stock  forpur- 
noees  of  atat*  taiatloii.  and  Ute  amuiut  of  tb* 


apportlnnment  of  suob  total  assessment  to  eacb 
county  and  olty  and  county,  tor  eouoty  and  olty 
and  county  taiallon.     Before  Che  8d  Hoadiy  of 

October  of  each  y ■>--•—---•  ■■ — - ■ 

ot  e<)iialliatlon  ni 


ir  the  clerk  of  II 


9  state  board 
'   lotba 


_      Becord    of 

Apportionment  of   Kallway  / "  --" 

certlBed  by  the  ohalruian  and 

and  tobeknovnreapecMvelyas  "Dupll 
of  Aseesemeni  of  Hallways,"  and 
Keoord   of  Apportion  ment  _  of    Ita  II  wny 


nter  the  at 


duplicate  tv. 

oi  which  Ihe  01 

zee  due  the  staCeupon  tb 

_jch  corporation,  pereon.  o, 

BseoDlatlon.  and  lo  the  other  the  eounty  or  city  and 
oountTiazes.  due  upon  tbe  aaB>-nmeDt  apportioned 
to  each  oounly  ot  dty  and  county,  by  eacb  cor. 
pomlloa.  person,  or  assootatlon.  The  two  dupH- 
rates  cnnslituteUie  warrant  for  Ibe  comptroller 
to  collect  the  state  and  oountv.  and  city  and  ooun< 
ly.  laies  lerled  upon  aucb  property  assenea  hy  tbe 

my  andciiy  and  oountr, 
UarchS.  188B] 

_   _.     .    .  .     .    _    board   of   supervisors  Of 

each  oouocy  and  city  and  oounry.  lo  which  tbe 
■late  board  of  equalization  has  apportioned  the  as* 
•etsment  ot  railways  shall  have  flied  tbe  rate  of 

Ifoard  of  supervisor*  must  foilhwiih  hy  mall. 


ectlvely.    [In  el 
c,  torn,    when 


imltto  I 


:  ot  the  rate  of  taiatlon 


ivIed  hi 


,  Ihe  comptroller  must  obtain  ibe  fnlorma- 

r  bernre    the   «h    Mondny   of   Ooiober  tbe 
rmiiBF  iniiai  i-ninpuie  Bud  culcr  lu  scpaiat* 
"Uupltrate  llecord  of  Ap. 


of  Kallwey  A .    ._  

dollan  and  cents,  rejecdnii  fraction* 
twpaldby  IbeaorporatlOD.  pereon,  or 
lahle  therefor  as  tbe  state  tax  upon 

".I  upi'O  the  apportionment  ft 
:b  county  sndolCy  and  county, 
eed  to  Bi)oh  corporation,  par* 
Fuu.  oruvi-ciHiiuu  uamed  lu  said  dupUoate  record. 
[In  effect  March  B,  IBBS.] 
Sec  1W1«.    Wlihin  —■ •  ' 


day  It 


n  daTS  after   tbe  4tb  Moo- 


-  ..eeks  In  one  dally  ni 

irenersi  clrculailon  at  the  state  capital,  buu  m  mu 
daily  newspapers  of  Beneral  droulatlon  putillsbed 
In  the  city  of  8an  Franclsoo.  speclfyina: 

I,  That  he  has  received  from  tbe  slate  board  ot 
equalinlion  tbe  "Duplicate  Record  ot  AssMS 
meniRotHallwaya  "and  the  "Duplicate  Record  of 
Apponlonment  of  Batlway  AaseesmenlB." 

i.  That  the  taxes  are  now  payable  and  will  fa* 
delinquent  on  the  lest  Monday  In  December  next, 
So'oIr)ckp.H,.andthaCunleaspaldto  Ibe  staia 
—  ..■aaurer  at  tbe  captlnl  prior  thereto.  B  per  cent 
will  besdded  to  the  amount  thereof.  On  the  last 
'  "  Deoemberof  eeoh  yeer,  at  S  o'c*"' — 
... . dellnnuent.  an< 


.  all  of  u 


which  sum  when  oolleoied  muat  he  set  aside  tir 
Cbe  treesurer.  as  a  fund  with  whiob  to  pay  ih« 
coDtlngenteipeneei'Df BcUonsagaiapl  any  dello- 
quen'B.  the  nid  expenses  to  tie  audited  hy  tbe 
board  of  eianilneie.  wben^nylazeeerepaldtoUie 
— ' *--nrder  ot  tbeeiitDpirMler,  upon 


r, --j4  by  ihe  a. 


101,1.8 


Sdfbeiu  Coubt  or  thx  CNirxD  Statu. 


OccTon^ 


"7.  Tbat  Ibereafter,  and  od  tfae  lat  Hon- 
daj  of  Octobei,  1887,  Ibe  bosrd  of  Bupcrvlsors 
nf  nch  of  said  couDlles  did  levy  Ibe  etnie  tux 
of  uid  alale  of  Cillfornia  Rccordlofc  lo  tbe  me 
Ifaerelofore  flxed  for  such  title  ui  for  Ibe  flscai 
year  endioft  June  80.  1889,  b;  aald  ilsle  board 
of  equallullon.  upon  Ibe  taiable  property  In 
ha  county,  iDCludiDg  tbe  property  of  defeod- 
■Dl  aeseaaed  and  apportioned  lo  ft*  county  as 
kforeuid,  and  the  taiea  ao  levied  Id  all  ol  aald 
COiinlln  for  the  piirpoaes  of  alale  taiMlon  upon 
■aid  properly  of  dereodaDt  aeaeased  and  appor- 
tioned lo  aald  eounllea  ai  aforesaid  naa  the 
sum  of  1109.410. 


"B.  Thai  upon  the  17th  day  of  September, 
1887.  aald  stale  board  of  equalliatlon  did  fix 
the  rate  of  alate  taxation  for  the  fiscal  year 
ending  June  80. 1688,  at  iLe  rate  of  |O.SOe  oa 
each  (100. 

*"  6.  TbatdefeodaDt  haaneTerataDy  [109 
time  paid  said  stale  lax,  amounting  to  said  sum 
of  |109,MO,  nor  any  part  thereof  That  laM 
state  lax  bMame  and  was  delinquent  on  Ibe 
last  Monday  In  December,  1887.  at  6  o'clock 
p.  H.,  and  upoD  and  at  the  lime  of  aod  by 
reason  of  such  delinquency  5  per  cent  of  said 
state  lax,  to  wit,  the  aum  of  |0,472.  was,  by 
the  comptroller  of  said  stale,  added  lo  said 


Uiereto. 


/aDdoliT „ 

bare  been  palil.  and  of  tbe  amount  tbereof  to 
wbioh  eaoh  oountjr  and  otty  and  oouaty  interested 
Is  entllled.  Ilie  ■tale's  ponlon  ot  tbe  tsies  must 
be  dtatrlliuted  by  the  treasurer  lo  Qacb  fund 
entitled  [liereto.aiidtbeiK>ndiiD  belanKlna  to  the 
oountfea  and  allies  and  cvuntlfa  must  be  plaoed  Id 
a  fund,  ro  be  called  "Ballway  Ttx  Fund,"  to  ttie 
ondlt «t eaoh aounirandcl^  and couDtr  entitled 
•t «, ^  pUoei)  in  tbe  "Bali. 

str.  Ibe  oomptroiier,  at  tbe  next  settlement 
s  comptToUer  by  tbe  Creaauier  ot  snob 
ir  dty  and  oountr.  muat  draw  and  deliver 

tnwaiirtrr    fak*  waxTKnt    upon    tbe    State 

— It  in  0)8  fund  10  tbe  credit 

ofauchoonnlrorolty  and  oountr.  [laeitBotllarch 

Bee.  an.  Baeh  oorporatlon.  person,  or  mooli- 
Hon  aaaened  br  tlie stale tMMTd  of  equalliatlrin  must 
par  to  tbe  state  treasurer,  upon  tbe  order  ot  tbe 
OomptroUer.  as  otber  moneys  are  required  to  be 
paid  into  tbe  tieasury,  the  slate  and  county  and 
oily  and  county  taxes  each  year  IptIhI  upon  tbe 
propertysoaieessedtoitorhlm  riy  said  t>oard.  Any 
oorporailOD,  person,  or  anoclatlon.dlnatiaaedwiib 
tbe  svessment  made  by  tbe  tioerd.  upon  tbe  pay- 
ment ol  the  taxes  due  upon  the  aseasmenl  com- 
plained ot.  and  tbeS  per  cent  edded.  It  to  be  added, 
en  or  before  the  let  Monday  in  February,  and  tbe 
flllnKOt  notice  witb  the  comptroller  of  an  tnlentlou 
to  tieirin  an  aoHon.  may,  not  later  tban  tbe 
lit  Monday  of  February,  brina  an  aoilon  asalnst 
the  stale  treasurer  tor  tbe  reoovery  ot  tbe  amount 
ot  taxee  and  percentaae  so  paid  lo  ibe  tieaa- 
urer,  or  any  pan  tbereot.  end  In  ibe  oomplslnt 
may  allese  any  faot  tendlni  to  show  tbe  llle- 
nlliy  ot  tbe  lex,  or  of  the  ~  ~ 
-Mch    ■     -  .... 


which  tbe  laxea  are  le ._   ,. 

A  oopy  of  tfae  oomplalnt  and  ol  the  summons 
must  be  served  upon  Ibe  treasurer  wltbln  ten 
days  after  the  compUint  has  been  filed,  and  tbe 
treasurer  haa  thirty  daya  irilbia  which  lo  demur  or 
answer.  Al  the  time  the  treasurer  demun  or  an- 
swers be  may  demand  tbat  the  action  be  tried  In 
tbe  superior  court  ot  tbe  county  at  SBcramcoto. 
Tbesttomeyireneialmustdefendtbeartion.    Tbe 

EOTlslnni  of  tbe  Code  of  Cnril  Procedure  nlallnn 
p lead luOH.  proofs,  trials,  and  appeals,  are  appll- 
cable  to  tne  prooeedlnas  herein  provided  for.  If 
the  linal  Judarment  be  aMalnst  the  treasurer,  upon 
presentation  of  a  oertlBed  oopy  or  such  judgment 
to  tbe  nomprroller.  be  shall  draw  bia  warrant  upon 
the  Slate  treasurer,  who  must  pay  to  tbe  plaintlll 
tbe  amount  ot  the  taiea  so  declared  lo  have  been 
lllenllr  cfllleeied.  and  tbe  ooet  ot  snob  action, 
sudited  by  the  beard  of  examiners,  muai  tM  paid 
out  of  any  money  in  Uie  aeneral  fund  of  the  treas- 
ury, which  is  bere)>y appropriated,  and  the  oomp- 
trollermay  demand  and  receive  from  the  oounty 
or  city  and  county  interested  the  proportion  ot 
■ucb  uosts,  or  may  deduct  such  propurtlun  from 
any  money  then  or  to  heoomedue  to  Hid  county 
or  olty  and  oouniy.  Buch  aotlnn  must  he  beaon  on 
or  herore  tbe  nrsi  Monday  la  February  ot  Ihe  jttr 
suoci-edlnv  tbe  year  in  wtaioh  the  taxes  were  levied, 
and  a  [allure  to  beirin  snub  action  li  deemed  a 
wnlver  of  tbe  rlirbtsof  action.    [In  effect  March  B. 

ins.1 

Sea.am.  After  tbe  1st  Monday  in  February  ot 
each  your.  Ihe  uomplrDller  must  beeln  an  action  in 
tbe  proper  conn,  in  Ibe  naitieot  Ihe  People  of  Ibe 
state  or  California,  to  collect  the  dellnqneni  taxes 
■innn  thn  nroperly  apsrascd  by  Ihe  elate  tmard  ot 
. :  such  suit  must  be  tor  tbe  taxes  due 


jntlea.  and  elUes  sud  coun. 

in  property  assessed  by  the  t>oard  ot  equal- 
ind  aDDearlna  delinquent  upon  the     Di^ 
Apportionment  of    Uailvay 


aotlon  a  complaint  In  tbe  tollowlna  form  la  suK- 
[Title  of  Court.] 


Th>  PmovLM  ow  TamStiiirow  Oautobbu 
(Mamlnc  tbe  Defendant.) 

eboi    ■ 

iblae,  roadwi 


lU  dollars 


PtalntUtareratbat  on  tbe  

the  year  (namlna  the  year)  the  state  board  ot  equak 
Isallon  sasessed  tbe  irHnoblae,  roadway,  toailbed. 
rails,  and  rolling  aiook  of  the  detendnni  at  Ibe  sun 
of  icamlnir  Itidullars.  Tbat  tbe  board apporl toned 
the  said  ssseaimeDt  as  tollowa:  To  ttie  county  of 
(iiBmiii«  Iti  tbe  sum  of  (naming  it.' ■■-" —  ' — '  — 

1'bal  tbe  defendant  la'  li 


taxea.  In  tbe  sum  ot  inamlnc  It]  dollars ;  tor  county 
taxes  of  tbe  oounly  of  [namlns  lU,  In  tbe  sum  u^ 
(naming  It)  dollars,  etc.,  with  S  ber  cent  added  lor 
nonpayment  ol  taxes.  Plalntllt  demands  payment 
tor  said  aereral  sums  and  prays  that  an  attachment 
may  Mue  In  form  as  prescribed  In  I  Ml)  of  tbe  Coda 
ot  CItII  Procedure. 

iSlgned  by  ttw  oomptroiier  or  bis  attomeyj 

On  tbe  llllof  ot  such  complaint,  the  clerk  must 
Issue  the  writ  ot  aitaohment  prayed  tor.  aod  su<^ 
proceedings  shall  be  hadaa  under  wrlta  of  attaeb- 
Qtent  Issued  la  civil  aotlona:  no  bond  nor  aOdavK 
previous  to  [be  liaulna  ot  tbe  attachment  la  re- 

Juired.  It  In  such  sottoo  tbe  plaintiff  reocver 
jdameni,  there  shall  be  laeluded  In  tbe  ludgment 
as  iMiunsel  fees,  and  in  case  ot  Judjtmeot  o(  laxea 
after  suit  brouabc  but  before  JudBmonl.  the  de- 
fendant must  pay  aa  oounsel  fees,  suoh  gum  as  tba 
court  may  determine  to  be  reasonable  and  Juav 
= .  ... ... ..  juj^ 


oertlHed  by  the  oomptroiier.  ahowln*  un- 
puu  ia.i<a  against  any  oorporatlCD.  person.  oraai>> 
elation  for  property  aaKased  by  the  slate  board  ot 
equal  Isatloo.  la  prima  taole  evidence  of  the  assesa- 
meot.  Uke  property  aseesaed.  the  delloquenoy.  lb* 


Indebted  to  the  people  ot  the  elate  ot  Oalltomls.  la 
the  amouot  of  taxes,  slate  and  county  and  city  and 
county,  therein  appearing  unpaid,  and  tbat  all  tbe 
lormaollawin  relation  to  the  assessment  and  levy 
of  snob  laxea  hare  been  oomplled  with.  [IneSeat 
March  •.  tmi 

Sea.  am.  The  assesament  made  by  the  county  s^ 
seasor,  and  that  of  the  Slalo  board  of  cqualisatlOD. 
as  apportioned  by  tbe  hoard  ot  super  rlsora  toeaeh 
city,  iiiwn.  township,  school,  roa>1.  or  otber  dlatrtot 
In  their  respective  counties,  or  cities  and  oountlta, 
Bbsll  be  tbe  ouly  baala  of  taxation  for  the  county, 
or  anv  sul>dlvlslnn  thereof,  except  locnrporatca 
alao  t«  taken  BS  SUcA 


All  li 


,.. ._    ..'other  local   danrMl 

ebsll  bp_eo)lgc<ed_Jn  tbe  Mme  manner  as  oountr 


.   Cln  effect  Uarab  «,  Itai 

D,g.l,zedDvCjl.)l>: 


.gk''-^ 


CurrmAL  PAoino  R.  Co.  ▼.  Stati  cv  Oaluvxnia. 


loa-ios 


■tate  ttx,  aixl  no  p«Tt  of  Mid  $S.473  m  added 
tor  delinquency  ou  ever  beeo  p«td  bj  de- 
tend  tnt 

"  10.  Tbat  prior  to  the  8d  Monday  of 
October,  1887,  tbe  Mid  itate  board  of  equsHza- 
lion  did  prepare  and  tranamlt  to  the  romp- 
IToller  of  3ald  elate  a  duplicate  record  of  aesess- 
mest  of  railnays,  and  a  duplicate  record  of 
apporlioatneat  of  ntilnay  awessincnta  for  tlie 
flscii!  year  ending  June  30, 1888,  both  certiaed 
bv  tfae  rhBirmaD  and  clerk  of  said  state  board 
oi  eqiinlizatiOD,  and  which  mid  duplicate  rec- 
ords included  the  said  assewment  of  defend- 
ant's said  property,  and  the  aaid  apportion- 
ment of  theasxeKsmenlOf  defendant'a  property 
to  Ihe  said  counties. 

■•  Bifcre  the  4lb  Monday  Id  October, 
1887,  !4a[d  comptroller  did  compute  at  the  rates 
of  taxation  fixed  and  levied  as  aforesaid,  and 
enter  In  separate  money  rolutnns  in  the  said 
dupllcute  record  of  ap  port  ion  ment  of  railway 
asK's«ment9,  ibe  respective  suma,  In  dollars  and 
ceuts,  to  be  paid  by  the  defendant  as  tbc  slnle 
tai  upon  tbe  total  amount  of  said  nssesament, 
and  as  the  county  lax  upon  the  apportionment 
of  Kaid  assessment  lo  each  county  and  ctly  and 
county  of  tbe  property  assessed  to  defendant 
named  In  said  duplicate  record.  That  within 
len  Jays  after  Ihe  4tb  Monday  In  Octotter. 
1887,  said  compirolier  did  publish  for  two 
weeks  in  one  dally  newspaper  of  (zencral  cir- 
culation published  at  the  state  capital  of  said 
■late,  and  in  two  dally  ncwspapera  of  general 
circulation  publjsbpd  Id  the  city  and  county  of 
Ban  Francisco  in  said  state,  a  notice  tbat  be 
bad  received  from  said  state  board  of  equailza- 
lion  said  duplicate  record  of  assessments  of 
railnsys,  and  aaid  duplicate  record  of  appor- 


wnuld  become  delinquect  on  the  laal  Monday  li 
103JDeccmber,  "IMST.  at  e  o'clock  p.  m.,  ana 
that  unless  paid  to  the  stale  treasurer  at  tbe 
capilo]  pni>r  thereto,  S  per  cent  would  be  added 
.    ........     ii  thereof. 


"That  a  reasonable  compensation  for  legal 
«ervicea  by  Lanphornv  &  IHiller,  attorneys  for 
plalniiff.  in  Ihe  inslitution  and  prosecution  of 


Ibis  cause  of  action.  Is  a  sum  equal  to  10  per 
cent  of  tbe  tai  in  this  cause  of  action  alleged 
to  he  delinquent." 

Then  followed  eighteen  counts  forlbe county 
tates  In  the  several  counties,  all  averring  In 
detail  compliance  with  the  lew  In  relation 
(hereto. 

Defendant  demurred  to  the  complaint,  the 
demurrer  was  overruled,  and  defendant  an- 
awered,  Belling'  up  various  defensea.  one  of 
which  was  that  tbe  franchise  assessed  to  de- 
fendant by  the  state  board  of  equalizalioQ 
was  derived  by  defendant  from  tbe  government 
of  the  United  States  through  certain  acts  of 
Congreas,  and  that  the  same  were  used  by  de 
fcndant  as  one  of  the  instrumentalities  of  the 
Federal  government,  and.  hence,  was  not  taxa- 
ble by  tbe  slat«;  tbat  the  assessment  of  this 
franchise  was  30  blended  with  the  whole  aaaess- 
ment  as  not  to  be  aeparoble  therefrom;  and 
tbat  the  whole  assessment  was  therefore  void. 

The  plaintiff  put  in  evidence  the  ■'DupIicKte 
Record  of  Assessments  of  Railways  by  the 
Stale  Board  of  Equalization  for  1887.  and 
the  "Duplicate  Record  of  ApportioDmenl  of 
I9i  V.  8. 


Railway  Assesaments  tor  1887,"  filed  in  the  of- 
fice of  tbe  comptroller  of  thestate  of  Callfoni^ 
OD  the  11th  of  October,  188T.  These  were  ad- 
mitted aubject  to  defendant's  objection.  The 
duplicate  record  of  tbe  assessments  of  railway* 
slated  that  "the  state  board  of  equalization  be- 
ins  in  sesdoQ  on  tbia,  the  ISth  day  of  Auguat, 
1887,  all  the  members  being  preaeot,  and  hav- 
ing under  consideration  the  assessment  of  tbe 
franchise,  roadway,  roadbed,  rails,  and  rolling 
Block  of  Ihe  Central  Pacific  Railroad  Company, 
wilbln  tbe  stale,  for  tbe  year  1887,  and  it  ap- 
pearing to  this  board  that  «ald  company,  on  the 
Isl  Monday  in  March,  in  the  year  1897,  al  IS 
o'clock,  meridian,  of  that  day,  owned  and  still 
owns  719  50  miles  of  railroadwitbin  this  state, 
which  at  said  tlneand  day  *in  March  wa<[l  04 
and  still  is  operated  in  more  than  one  couiil.y; 
being  the  entire  railway  of  laid  company  withia 
this  stale,  and  which,  with  ibe  rUbt  of  way  for 
the  same.  Is  described  as  rotlows':"  [Here  fol- 
lows description  of  line  of  roadway,  roadbed, 
rails,  and  right  of  way.)  "And  it  appearing 
tbat  tbe  actual  value  of  the  franclitse,  road- 
way. road)>ed,  ratla,  and  rolling  stock  of  said 
company,  within  this  slate,  at  the  said  dale 
and  time  in  March,  was  and  slill  is  tbe  sum  of 
(18,000,000:  Therefore  it  Is  hereby  ordered 
thatthesaid  frnnchise, roadway,  roadbed,  rails, 
and  rolling  stock,  tor  the  year  1887,  be  and  the 
same  are  hereby  assessed  to  the  said  Central 
Pacific  Railroad  Company  at  the  sum  of  $18,- 
000,000. 

TbedupMcnterecordotapporlionmeDtofrail- 
nayassesaments,UDderdate  of  August  23.  18BT, 
slated:  "The  stale  board  of  equalization  met 
this  day.  All  the  members  presi.'nt.  Tbe 
board  tliisday  apportioned  the  lota!  assessment 
of  tbe  rranctilse.  roadway,  roadbed,  rails,  aod 
rolling  slock  of  each  railroad  assessed  by  it  od 
the  13lh  day  of  August.  1887,  (or  tbe  year 
1887, to  the  counties  and  tbe  city  and  county  of 
San  Francisco  In  proportion  to  the  number  of 
miles  of  railway  laid  in  each  county,  and  In 
the  city  and  county  of  San  Francisco,  which 
npporilonment  is  aetout  in  the  following  table. 
'Tbe  apportionment  Is  based  upon  the  propor- 
tion the  number  of  miles  in  each  county  of  a 
railway  bears  to  the  total  number  of  miles  of 
such  railway  laid  in  the  slate." 

Tbe  annexed  table  gave  the  name  of  the  cor- 
poriillon  lo  which  each  rail  waywas  assessed  and 
tbe  name  of  each  railway  assessed,  in  tOis  Id- 
stance  as  tbe  "Central  Pacific  Railroad  Com- 
pany:" the  names  of  tbe  counties  and  city  and 
county  to  which  the  asBeasmenl  was  appor- 
tioneo;  the  total  number  of  miles  of  roaa  In 
Ibe  state;  the  number  of  miles  In  each  county 
and  city  and  county;  the  value  per  mile;  the 
total  assessment  oi  tbe  franchise,  roadway, 
roadbed,  rails,  and  rolling  siock  of  each  nul- 
wsy  assessed;  tbe  amount  apportioned  to  each 
county  and  city  and  county  for  purposes  of 
county  and  city  and  county  laiation;  rate  of 
taxation  for  each  county  and  city  and  county 
levied  by  the  board  of  supervisors;  amount  of 
■stale  taxes  at  the  aisle  rate;  and  amount|105 
due  of  county  and  city  and  county  taxes  upon 
the  assessment  as  apportioned. 

It  was  admitted  that  Ibe  apportionment  wal 
made  as  tbe  Political  Code  required  tt  lo  be 
made,  and  that  the  mileage  for  each  couotj 
w«a  correctly  stated. 


lOQ-lOS 


Bdfhuu  Cockt  or  thx  CirnxD  Statu. 


Oct.  Jam, 


Ratntlfl  then  proved,  under  objeclion,  that 
the  taxes  sued  for  bad  not  been  paid,  or  any 
portioo  thereor.  Evidence  waa  also  iniroducKl 
in  regard  to  Ibe  value   of  services  ot  counsel. 

Defendant  called  as  a  trtlnesa  C.  M.  CofjlaD, 
derk  of  Ibe  board  of  equallzHtion,  and  Iden- 
tiSed  tbe  original  minutea  of  the  pioceedlnns 
of  the  board  relalin;;  lo  Ibe  aweasment  of  the 
property  of  the  Ceni  ral  Puciflc  Railroad  Com- 
pany tor  the  year  1688.  uacltr  dflle  of  August 
17,  1888.  Il  appeared  Iberefrom  tbal  the  attor- 
ney geLeral  recommended  lo  the  board  that  tbe 
franchiees  of  tbe  Central  Piiciflc  BDd  SoutberD 
Faciflc  companies,  derived  from  Ibe  state,  be 
asstssed,  and  that  Ibe  vatunttoa  Ibcrenf  be 
staled  separately  in  the  record  of  aBBeaameala; 
that  the  board  BBsess  the  moles,  bridges,  and 
culTerts  of  each  road  separately,  and  in  respect 
of  certaiD  railroad  companies  declare  lliat  tbe 
•learners  used  in  operating  Ibose  roada  were 
not  assessed:  whereupoD  the  board  proceeded 
to  make  aucb  aasessmeiit,  and  ordered  that  tbe 
franchise  of  the  Central  PaclSc  Railroad  Com- 
pany, derived  from  tbe  state  of  California,  be 
assessed  al  |1.2.'%0.000,  and  that  the  fraocbise  of 
Ibe  Southern  FaciflcRtiilroadCompaDy,derlved 
from  the  stale  of  California,  be  assessed  at 
$1,000,000;  that  tbe  molea.  culverts,  bridges, 
and  nbarves  upon  which  the  tracks  ol  the 
Central  Pacific  are  laid  be  assessed  at  f  1,000,- 
000:  that  the  moles,  culverts,  bridires,  and 
wharves  upon  which  Ibe  tracks  ot  ibe  Southern 
I>ac'i1lc  are  laid  be  assessed  at  (40^,000.  Tbe 
original  record  ot  tbe  assessment  ot  the  Cen- 
tral Pncific  Railioad  Company  made  by  the 
board  for  tbe  year  1888  whs  offered  in  evidence, 
and  was  in  the  eftect  UihI  tbe  board  nssessed 
the  franchise  derived  from  tbe  stale  of  Cali- 
fornia. Ihe  roadway,  roadbed,  and  rolling  slock 
of  said  company  within  said  state,  at  the  total 
sum  of  $15,01)0.000. 

On  the  cross- exa  mi  nation  of  Mr.  Coftlsn. 
plftinliff  offered,  and  the  court  admitted  in  evi- 
lOO]  dence.  under  defendant's  •objcction,tUe 
verified  statementA  furnished  by  delendunt  to 
tbe  slate  board  of  equalizslion  durinjr'he  year 
1887  nod  1868,  which  were  marked  plaintiff's 
Gzbiblis  4  and  9.  Exhibit  4  was  the  reluru 
made  by  the  Central  PaclQc  Railroad  Company 
for  1888,  which  read  thus: 

Tbe  Central  Pacific  Railroad  Compaoy  ao- 
•wers  the  queslloos  propounded  by  the  board 
aa  follows  and  makes  the  following  slalement 
in  relation  to  its  property  subject  to  taxation 
1q  the  Slate  of  California,  ownnl  by  It  for  the 
year  endioK  on  tbe  Ist  Monday  in  March, 
1888.  and  of  all  property  used  in  operating  Its 
railway  during  such  year: 

The  lent;tbof  railway  owned  and  operated  aa 
a  system  in  and  out  of  tbe  state  la  l,84i.  14  miles. 

Length  of  track,  aidlngs,  and  double  track 

reduceii  to  single  track  is. ;  out  of  the  stale, 

B9?  miles;  In  the  state,  T4T.14  milea. 
The    value    of    tbe    franchise 

deiived  from  tbe  state  witbia 

tbisslate |«  00 

The  value  of  the  entire  road- 
way, roadbed,  rolling  stork, 

and  lails  within  thU  slate  is        0.876,607  00 


9,376.6; 


I  00 


This  wu  followed  bj  a  liit  of  the  mileage  of 
the  road  Id  CalilorDla  in  each  of  tbe  couniies 
M8 


through  which  It  run,  and  schedules  of  the  toll- 
ing stuck;  the  earnings  aud  expennes  of  lh« 
road  ai  a  system  in  anoout  of  tbe  slate;  of  tbo 
operating  expenses;  and  of  tbe  earnings  nod 

expenses  within  the  state.    Tbe  return  wu 

Exhibit  6  woi  the  return  of  the  company  for 
the  year  1887,  This  opened  with  the  same 
statement  as  the  other,  and  after  giving  the 
length  of  tbe  railway  owned  and  operated  u  a 
system  and  the  length  of  track,  single  and 
double,  out  of  and  In  tbe  state,  continued: 
"Tbe  value  of  the  franchise  and  entire  road- 
way, roadbed,  and  rails  within  this  state  U 
1 12. 278,735.00."  Tbe  usual  liaUandscbeduloi 
were  attached. 

Defendant  then  called  as  a  witness  one  Mom- 
bouse,  a  member  of  tbe  elalu  board  of  equaliza- 
lion.wbofieeviilcnee  ten  led'tosbow  tlial[107 
tlieassessincalforlB^;  was  intended  by  him  to 
and  did  include  defeodant's  Federal  franchiw, 
but  that  he  could  not  say  that  ibe  value  of  the 
Federal  franchise  operated  on  tbe  minds  of  the 
other  memtiers  of  tbe  board  In  making  up  ibc 
iletnl  of  the  valuation.  Defendant  offered  lo 
prove  by  Morehouse  that  at  every  session  from 
1S8S  and  prior  to  1638,  tbe  board,  iu  making 
its  assessment  of  tbe  vsluatlon  ot  Ibe  property 
ot  Ibe  Central  Pacldc  Riiilroad  Company,  in- 
cluded in  its  total  eslimaie  the  value  of  the 
Federal  franchise  held  by  that  company,  l^ 
rirlue  of  tbe  acts  of  Congress  referral  to,  and 
that  tbe  valuation  of  tbe  Federal  franchise  was 
blended  inlo  the  general  assessment  of  iliat 
company  lo  such  a  manner  as  to  be  indistin- 
guishable from  it,  and  not  capable  of  separation. 
This  was  objected  lo  aa  incompetent,  irrele- 
vant, and  immateiial.  tbe  objection  sustained 
by  the  court,  end  exception  saved. 

E.  W.  Maslin,  aecreiaty  of  Ibe  state  board  of 
equalization  from  April.  18t>0,  to  March,  189:, 
wbo  waa  pie^nl  at  tbe  buard  meetings  and 
kept  tbe  record  of  its  proceedings,  was  called 
as  a  witness  by  Jefeodant.  end  testifled  that 
from  bis  acquaintance  with  tbe  history  ot  the 
assessment  of  tbe  road  since  18S0.  bis  relalioD 
111  il  with  respect  of  the  franchise  and  personal 
properly,  his  conversation  wilh  many  membeil 
ibroiigb  tbnse  }ears.  tbe  knowleilge  he  had  of 
bow  Iwo  members  arrived  al  ibeir  conclusions, 
and  the  knowledge  itaal  be  ihougbt  be  bad  u 
to  how  three  memliers  arrived  al  their  concln- 
aions,  he  ihougbt  he  co_ld  state  what  elemcnia 
of  vnliie  were  considered  bv  the  board  In  making 
their  estimate  for  lue  <6tal  values  for  1887. 
Thereupon  defendant  asked  wjtnesi  the  follow* 
fng  questions: 

Q.  From  the  various  sources  of  knowledga 
which  you  have  enumerated,  please  state  lo 
the  court  what  elements  were  taken  Into  con- 
sideration by  the  state  board  of  equalizaiioo 
in  making  the  assessment  ot  this  oompaoy  for 
tbe  year  1887. 

Q,  Did  you  hear  any  converaation  between 

e  members  of  tbe  slate  boanl  of  equalization 

during  the  meeting  when  the  assessment  ot  Ihu 

"      ipany  was  made  for  the  year  1887,  wilk 

rence  to  the  elcmenls  that  they  proposed  to 

end  did  in'  hide  In  the  assessment? 

'Q.  Al  the  time  Ihel  the  assessment  of  [108 
1887  was  made  by  the  eule  board  of  equatiEatiiB 
upoa  tbe  property  of  the  Central  PaciUc  Rail- 
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road  Company,  what  nru  uld  aod  dooe  at  tbe 
■dmiIdK  of  tbe  tlate  botird  of  equallzalfoD  on 
tbat  day  la  your  preuDcel 

To  eacb  of  these  qupitlODi  plalnttfr  Inler- 
posed  ob^tioDa  whicD  were  (UBtaiaed  by  tbe 
court,  and  defeadant  excepted. 

Defeodanl  Ihea  made  tbe  fnllowloi;  oBer: 

"Now,  Id  Tiew  of  Ibe  rjliu;;  of  tbe  court  on 
Ibis  Bubject,  we  now  offer  lo  prove  by  tbU  wit- 
Dev  that  fram  tbe  time  of  Che  orfrnntZHtfoD  of 
tbe  state  board  of  equaltzattnn  In  IHiSOduwiiIo 
and  locludfog  the  year  1B87  that  board  had 
overy  year  cooaidered  the  value  of  the  Federal 
francblM— that  la  the  fraocbJEe  derived  from 
tbe  nulled  States  by  the  ana  of  CoDsress  of 
tbe  government  of  tbeUolled  Statea,  belon^ne 
to  and  owned  by  the  Central  Pacific  Railroad 
Compnoy,  as  an  element  of  value  in  assessing 
the  total  vHlue  of  the  property  of  Ibat  railroad 
company;  and  IbaC  In  18S8,  In  cou^rquence  of 
tbe  decision  of  the  Bupreme  Court  of  the 
United  Slates  upon  the  subject,  the  slate  board 
of  equalization  for  tlie  flni  lime  ceased  to  con- 
alder  this  Federal  franchise  an  an  element  of 
value,  and  hence  reduced  their  valuBtti>n  by 
the  sum  of  93.000,000  on  tbe  Cenlra!  FsclOc 
Railroad  Compauy's  property." 

This  offer  was  disallowed  by  the  court  and 
defendant  excepted. 

PlalDtlff  in  rebuttal  called  C.  E.  Wllcozen 
And  J.  P.  Dunn,  who  were  membera  of  the 
board  and  participated  In  miikins  tbe  aasesa- 
ment  of  1897,  and  tbey  lesiiSed  tbat  tbe  Federal 
froocbise  was  not  included  In  ibe  assessment 
for  thai  year.  On  the  cross  examination  of  Mr. 
Wilcoien  an  effort  waa  made  to  introduce 
le«lliiiODy  that  be  bad  Riven  before  a  committee 
of  the  general  aMeoibl;  of  California  in  ISHQ. 
which  tbe  conrt  excluded,  except  so  far  aa  tC 
lelated  to  the  year  188". 

Tbe  atatement  on  motion  for  new  trial  then 
continued-. 

"In  <is  written  opinion,  upon  which  the  find- 
ings were  based,  toe  court,  after  delerminlng 
as  a  fact  from  a  preponderance  of  tbe  evidence 
before  ll,  that  Ibe  Feileml  fianclifse  of  defend- 
ant was  not  assessed  or  included  iu  tbe  aseees- 
1 0W]  mHot  of  'tbe  properly  of  defendant  by 
the  atate  board  of  equalization  for  tbe  year 
I£8T,  iinea  Ibe  following  language: 

"  'Bui  if  the  parol  evidence  offered  did  not 
weigh  in  plaintlit's  faror,  and  if  by  a  prepon 
derance  of  such  evidence  defendant  could 
bavp  shown  tbat  the  stale  intended  to  and  did 
include  a  Federal  francblse  Iti  tbe  assesEmeot, 
I  tbink  the  court  would  have  to  disregard  it  as 
Incompelent.  Tbe  effect  of  such  parol  evi- 
dence n  ould  be  |o  comradicl  the  record,  which 
cannot  be  done. 

"  'The  beel  and  only  evidence  of  tbe  acta  and 
Intentions  of  deliliernlive  bodies  mual  be  drawn 
from  Ibe  record  of  lis  Inlenlinns.  .  .  . 
From  both  standpoints  of  fact  and  of  law,  the 
flndinfia  must  be  that  a  Federal  franchise  waa 
not  included  in  these  asseasmen la.'  " 

On  February  8  the  auperior  court  made  and 
Sled  ila  written  findings  of  fact  and  concluaiona 
of  biw.     Tbe  fiadbgs  of  fact  included  tbe  fol- 

••80.  'Tbat  on  the  ISih  day  of  AuRuat,  1887. 
the  slate  board  of  eqiinlizalioo  of  tbe  atate  of 
California  did,  for  Ui«  purposes  of  taxation 
Ui  D.  S, 


for  Ihe  flacal  year  1887,  asaeaa  as  a  unit,  and 

not  separately,  the  francblie.  roadway,  road- 
bed, rails,  and  rolling  stock  of  defendant's  rail- 
road, then  being  and  sliuatewltbin  tbe  stale,  at 
tbe  sum  and  value  meotioned  in  tbe  amended 
complaint,  and  did  then  and  there  enter  said 
Bimenl  upon  lis  miautea,  and  in  its  record 
issessroenls.  That  such  assessment  is  tha 
upon  which  the  several  taxes  mentioned  in 
complaint  herein  ere  baaed,  and  no  other 
'nt  than  the  one  atoresaid  was  ever 
made  by  said  board  of  equalization  or  other 
assessor  of  said  property  of  tbe  defendant  for 
aald  fiscal  year.  'That  said  state  board  of 
equalization  did  at  the  time  and  In  the  manner 
alleged  In  Ibe  amended  complaint  apportion 
said  assessment  and  transmit  such  a>:ses!inent 
and  Ihe  apportionment  to  the  county  and  city 
and  county  auditors,  and  aald  assessment  and 
the  apportionment  thereof  were  entered  upon 
tbe  assessment  rolls  of  said  counties  and  said 
cities  and  counties  sa  alleged  in  said  amended 
complaint,  aa  hereinbefore  found. 

"81.  That  tbe  said  tward  of  equaliiailon.  Id 
making  *said  assessment,  did  assess  ibe  [  I  lO 
franchise,  roadway,  roadbed,  rails,  and  rolling 
atocli  of  defendant's  railroad,  at  their  full  cash 
value,  nil  bout  deducling  therefrom  ibe  value  of 
the  mortgage,  or  any  pari  thereof,  or  tbe  value 
of  said  bonda  Issued  under  saiil  acts  of  Cotifiress. 
given  and  exlstioe  thereon,  as  aforesaid,  to  se- 
cure tbe  Indebteoness  of  said  company  to  Ibe 
holders  of  said  bonds,  and,  in  making  said  at- 
aessment,  said  board  did  not  deem  nor  treat 
said  mortgage  or  bonds  as  an  iniercst  Id  said 
property,  but  ll  assessed  tbe  whole  value  of 
said  property  as  asaeased  lo  defendHnt  lo  the 
same  manner  II  would  have  done  had  there 
been  no  mortgage  thereon.  Ai  the  lime  aaid 
assessment  and  appori  ion  men  t  were  made  as 
aforesaid  by  snid  state  board  of  cqualiznlion 
Ihe  aaseBament  boolts  or  rolls  for  the  said  Hscal 
year  had  been  completed  and  were  in  eiisii'nce, 
and  tbe  sssessmcnt  and  valuation  of  defend- 
ant's property  for  Ibe  piirposea  of  taxation  for 
said  fiscal  year  had  been  ascertained  and  fixed 
as  provided  by  law,  and  said  tward,  in  making 
paid  valuation  and  apportionment,  did  exercise 
all  necessary  powers  relative  to  Ihe  equalization 
of  values  for  the  purposes  of  taxation." 

"3,1.  Said  alat«  board  of  equalization,  lo 
making  said  BFsesamenl  of  defendant's  road- 
nay.  did  not  include  in  tbe  valuation  of  said 
roadway  Ihe  viiiue  of  any  fences  erected  upon 
the  land  of  coterminous  proprietors,  and  did 
not  value  aald  roadway  at  a  greater  value  than 
the  value  of  other  property  aimilarly  sltualed 
and  greater  Ibao  its  actual  cash  value,  and  did 
not  Ijlend  In  aaid  asseaament  Ibe  value  of  any 
fences.  Tbat  said  board,  in  making  its  said 
Bssesament  and  valuation  therefor,  did  not 
adopt  a  system  of  valuation  which  operated 
unequally,  or  which  was  Intended  to  or  which 
did  in  any  manner  vinlale  tbe  rule  prcscrilwd 
In  g  10  of  article  13  of  the  stale  Coualitulion, 
and  said  board,  In  making  its  said  assessment 
and  valuBlioo  tberefor,  did  not  value  Ibe  roll- 
log  slock  of  defendant  at  60  or  any  other  per 
cent  above  Us  aclual  value,  and  did  Dot  value 
nnr  assess  defendanl'a  franchise  in  excess  of  ita 
actual  value. 

"84.  That  In  making  said  assessment  and 
valuation  tberefor  aald  stale  board  of  equal 
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lit]  tiRtinn  did  oot  toclude  tbe  'value  nt  or 

■18^!^$  Hoy  sietmboalB  or  bouts,  doi:  blead  Ihe 
value  or  Hsseumriil  of  any  steamboata  or  boaU, 
with  the  value  of  or  anactsineDt  of  deFendaitt'B 
roadway,  rails,  roadbed,  aud  rolling;  stock. 

"85.  Tbatin  mBkineitaasseftameot  and  vnl- 
ualion  therefor  of  defendaDl's  fraocbise  aald 
■tale  board  of  equaKziitino  did  not  include,  aa- 
HM,  or  value  any  francbise  or  cntporati;  poner 
beld  or  exercised  by  defendant  under  tbe  ads 
of  Congress  hereinbefore  mentioned,  or  under 
any  act  of  Cunf;resB  what  ever,  And  said 
board,  in  makiDR  said  assessment  and  valuation 
tbereCor.  upon  defendant's  frannblse,  roadbed, 
roadway,  raita,  and  rolling  stock,  for  purposes 
of  laxatiOD  for  tbe  fiscal  year  1S8T.  did  Dot  in- 
clude iuitssaidassFSsmeat  and  valuation  Lbere- 
for  any  Federal  francbise  tben  possessed  by 
defendant,  norany  franchise  or  thing  nhatso- 
erer.  nblcb  said  board  could  nut  legally  in- 
clude In  such  aaseaament  or  valuallna.  That 
the  franchise,  roadway,  roadbed,  rails,  and 
rolling  slock  of  defendant's  milroatl  were 
valued  and  assessed  by  aald  stale  board  of 
equalization  for  purposes  of  taxation  for  Itae 
fiscal  year  1<J87.  at  Ibeir  actual  value,  and  in 
proporlloD  10  their  values  respectively." 

Tbe  conclusions  of  law  were  Ibat  plaintiff 
was  entiiied  lo  recover  the  sums  claimed,  with 
5  per  cent  penalty,  interest,  and  counsel  fees, 
tbe  amouols  being  staled,  and  eoata. 

Judgment  was  tendeiedin  plaintifl'i  favor 
accordingly. 

On  tbe  IBtb  of  June  following  the  statement 
on  motion  for  new  trial  was  approved  and 
Sled  aa  part  of  the  record.  Including  an  assign- 
ment and  specification  of  errors.  Thedefend- 
ant's  motion  for  a  new  trial  was  overruled. 
and  defendant  appealed  lolhe  supreme  court 
of  Ibe  state  troro  the  Judement  and  from  tbe 
order  denying  Ibe  motion  for  oew  trial. 
January  8,  ltj95,  tbe  supreme  court  rendered 

Judgment,  direciinc  ibe  court  below  to  modify 
ta  ind^ment  by  striking  therefrom  Ibe  atuouQl 
allowed  for  Inleresl  prior  to  the  entry  thereof, 
aud'also  certain  counsel  fees,  and  that,  as  so 
modified,  tbe  Judf;ment  and  order  denying  a 
new  trial  should  aland  alBrmed,  Tbe  opinion 
Is  reported  In  lOS  Cal.  579. 

'   Aahton  aud  O&arUi 

Mrt*T».  J.  P.  Xiangborne,  Jno.  H. 
Hlller.  and  W,  F.  KiUstn.UI.  Attorney  Oea- 
erol  of  California,  for  defendant  in  error. 

JVr.  G/iitf  Juiiioe  Tailor  delivered  tbe  opia- 
foD  of  Ibe  couri: 

Tbe  assessment  of  tbe  atale  boami  of  equal- 
iiatlon  la  not  attacked  on  the  ground  of  fraud, 
but  it  is  contended  iliallhe  value  of  tbe  Federal 
franchise  or  franchises  posaessed  by  plaintiff 
In  error  waa  included  therein,  and  that  as  tbe  as- 
•essment  embraced  all  ibe  property  asseKsed  as 
aunitltwaslbereby  wholly  invalidated.  Santa 
Clara  Count)/  v.  tioutAem  P.  R.  Co.  118  U.  8. 
3M  [80:  1181;  California  v.  (knlral  P  R.  Co. 
1S7  V.  8.  1  [82;  IM].  3  Inters.  Com.  Rep.  158. 

By  Cal.  Const,  art.  IB,  §  1,  It  is  provided 
thai  "all  property  of  tbe  slate  not  exempt  un- 
der ibe  laws  of  the  United  SlHlea  shall  be  laxed 
in  proportion  to  lla  value,  lo  tie  ascertained  aa 
provided  by  Uw.  Tbe  word  'property'  as  uted . 
tlO 


In  this  article  and  section  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  dufa, 
franchises,  and  all  other  matters  and  things, 
real,  personal,  or  mixed,  and  capable  of  pri- 
vate ownership;"  and  by  §  10  lUat  "the  fran- 
chise, roadway,  roadbed,  rails,  and  rolling 
stock  of  all  railroads  operated  in  more  tbaik 
one  county  In  this  slate  shall  be  assessed  by  tbs 
sta(«  board  of  equalization,  at  their  actual 
value;"  and  Ibe  Poliiical  Code  provided  itnt 
this  must  be,  and  tbe  mode  in  wblcb  ll  ahould 

Railway  corporations  were  required  to  fur- 
nish tbe  board  of  equalization,  before  It  acted, 
and  as  of  tbe  1st  Monday  of  March  in  each 
year,  a  statement  aigned  und  sworn  to  by  one 
of  tbelr  officers,  show  lag  in  detail  the  whols 
number  of  milpa  of  railway  In  tbe  state,  and 
when  the  line  was  partly  out  of  the  aiale  Ibe 
whole  number  of  miles  nitliin  and  without, 
owned  or  operated  by  each  corporation,  and 
tbe  value  thereof;  tbe  value  of  tbe  loadwav, 
roadbed,  and  rails  of  Ihe  whole,  and  *the  [1 1*3 
valueof  tbe  same  withiD  tbe  state:  the  width  of 
tbe  right  of  way:  the  rnUin^  stock  and  value; 
the  groaseaminga  of  the  entire  rc«d  and  of  Ibft 
road  within  Ibe  state;  the  net  income;  the 
capital  stix-k  authorized  and  paid  in;  tbe  nunt- 
ber  of  shares  authorized  and  issued,  etc. 

Tbla  verined  sialement  for  1887  was  mad* 
by  plalniiS  iu  error  In  ilne  iime,and  purported 
to  be  a  "statement  in  relaHon  to  ita  property 
subject  to  taxation  in  Ibe  state  of  Califoraift 
owned  by  It  for  Ibe  year  ending  on  the  lit 
Monday  in  Marcb,  18BT,  and  of  all  properly 
used  In  operating  its  railway  during  suoi 
year."  And  It  waa  therein  set  forth,  among 
(itber  tbings:  "  Tbe  value  of  tbe  franchise  and 
entire  roadwav,  roadbed,  and  rails  within  tbis 
Elate,  ia  $]2.2'i8,7B5."  The  board  of  equaliia. 
lion  determined  "  that  the  actual  value  of  Ib« 
franchise,  roadway,  nadbed. rails,  and  rolling 
stock  of  said  company,  within  Ibis  state,  at  the 
said  date  and  time  in  Harcb.  was  and  still  ia 
the  sum  of  tlS.OOO.OOO,  and  thereupon  assessed 
"  the  said  franchise,  roadway,  roadbed,  rails, 
aud  rolling  stock  for  tbe  year  1887  "  at  that 

By  g  8670  of  tbe  Politica)  Code  the  duplicate 
record  of  assessments  of  railways,  and  tbe  du- 
plicate record  of  apporiionment  of  railway  t» 
sessments,  or  copies  thereof,  were  made  primk 
facie  evidence  of  tbe  assessment,  and  that  Ui» 
forms  of  law  In  relation  to  tbe  assessment  and 
levy  of  such  taxes  bad  been  complied  witb, 
ann  these  were  put  In  evidence. 

Under  this  stale  of  lads,  the  presumption 
was  that  the  franchise  thus  Included  by  plaio- 
liS  in  error  in  its  return  and  by  tbe  board  Id 
its  assessment  was  a  Fraocbise  which  was  not 
exempt  under  the  laws  of  the  United  Stales, 
and  that  the  board  had  acted  upon  proper^ 
within  ils  Jurisdiction  rather  than  upon  prop- 
erly which  it  had  no  power  lo  Include  In  IM 
aaseastnent.  Indeed,  as  the  supreme  cniiit 
points  oul,  when  plaintiff  in  error  included  tb9 
fraocbise  in  its  statement,  if  there  were  two 
Franchises,  one  of  which  could  be  assessed  and 
the  other  could  not,  plaintiff  in  error  outtbt  not 
to  be  permitted  to  say  that  the  one  which  wa« 
not  capable  of  assessment  nas  intended  b^  It 
to  be  or  was  included  therein.  PeopU  v.  t««- 
trai  P.  B.  Oo.   105  CaL  G92.     And   the  court 

.-      ua  D.  s. 
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1 14]*clted &)i  Franei»eoY.inoodMC».l. BDi; 
Lake  Counts  r.  Sulphur  Bank  Quitk*ilver 
Min.  Co.  C8  Cttl.  U,  and  Dear  v.  Far- 
num.  80  Cal.  S6.  whicb  rule  that  &  party  nbo 
furoinhM  a  lilt  of  properly  for  UxalfoD  Is  ea- 
lopp^  from  queslloalne  (be  siifDclency  of  the 
description  so  furnisbed  <□  an  nclion  to  col- 
lect tbe  taxes.  Undoulitedly  if  tbe  board  of 
equallzalion  bad  included  whal  it  had  do  bu- 
tborltv  to  Hiseu,  tbe  company  oilgbt  seek  Hie 
Teroeaies  glTCD  uader  tbe  latr  lo  correct  tbe 
■saessmeot  to  far  aa  eucb  property  irai  con- 
C£TDed,  or  recover  back  tbe  lax  Ibereon,  or,  if 
those  remedicB  were  not  beld  eiHusive,  miKbt 
defend  against  the  attempt  to  enforce  it.  But 
where  the  property  mentioned  in  tbe  deacrlp- 
Kon  could  be  aeseued  and  tbeasBesament  fol- 
lowed the  return,  aa  it  did  here,  tbe  company 
ought.  At  leajt,  to  be  held  estopped  from  say- 
io?  that  the  description  was  ambiguous. 

It  is  said  that  plaintiS  in  error  should  nol 
be  twund  by  this  statement  because  it  was  on 
prlDled  blanks  prepared  by  the  board,  bul 
when  phtDliS  la  error  SHed  out  and  swore  to 
the  Btalement  of  its  property  "  as  being  sub- 
ject to  taxation,"  and  the  blank  form  called 
OD  plainliff  in  error  to  give  a  slatement  of  tbe 
value  of  its  franchise  wilblo  tbe  stale  for  tbe 

finrpose  of  assessment  and  taxation,  if  it  had 
ntended  to  claim  that  its  state  and  Federal 
franchises  were  so  merged  as  to  render  the 
former  not  subject  lo  taialion,  or  that  It  had 
DO  franchise  subject  to  taxation,  it  was  lis 
duly  10  so  indicate  in  making  tbe  rrturn. 
Nolhiog  In  the  law  and  nothing  in  tbe  blank 
form  could  have  compelled  It  to  make  a  slate- 
ment  contrary  to  the  tacts. 

Plaintiff  in  error  ailempled  to  rebnt  Ihe  case 
made  by  introducing  evidence  which  II 
claimed  tended  to  show  Ibat  tbe  franchise  as 
fiessed  covered  franchises  derived  from  the 
Tlniieil  States  aa  well  as  from  ibe  state,  but 
tbe  findings  offset  of  Ihe  trial  court  were  lot  he 
contrary,  and  there  being  a  coofiict  of  evidence 
on  tbe  pnial.  the  supr^-me  court  treated  tbe 
findings  as  conclusive  in  accordance  nith  tbe 
well-aellled  rule  on  the  subject  in  that  juris- 
diction. In  Rmh  v.  Bvtlfr.  SB  Cal.  208, 214,  it 
115]waatflld:  "It  has  been  held  bere  in  *nirirc 
than  a  hundred  Cases,  commeDcing  wilh  Paytie 
T.  Jaeebt.  1  Col.  39,  in  tbe  firat  published  book 
of  reports  of  this  court,  and  ending  wilh  Dob- 
inwn  V.  McDonald,  92  Cfll.  33.  in  tlie  last  vol- 
ume of  such  reporta,  that  tbe  finding  of  a  jury 
or  court  aa  to  a  fact  decided  upon  the  weight 
of   evidence   will    not    be   reviewed    by   this 

Tbat  rule  is  equall;  binding  on  us,  Reptib- 
liean  River  Bridge  Co.y.  Kaniti  P.  B.  Co.  92  0. 
8.  815  [33:  SIS);  Aww  *.  Rithardi,  IQI  U.  8. 
65H  [3S:  8051. 

Itw 

trial  Judge,  after  having  determined _. 

from  tbe  preponderance  of  the  evidence  before 
him,  tbat  the  Federal  francbiGe  was  not  aa- 
sesned,  stated  that  he  thought  that  if  tbe 
parol  evidence  offered  had  nol  weighed  In 
plaintiff's  favor,  and  that  If  by  a  preponder- 
ance of  such  evidence  defendant  could  have 
•bown  that  tbe  board  intended  to  and  did  in- 
clude a  Feilrral  franchise  in  Ihe  assessment, 
tbe  court  would  have  to  disregard  it  aa  iocom- 
ieS  n.  8. 


peteol,  because  tbe  effect  woold  be  to  contra- 
dict tbe  record,  therefore  tbe  evidence  bad 
been  disregarded  by  the  court  In  making  lla 
decision,  and  that  Ihe  rule  in  respect  oftbo 
eoncliiBlveneaa  of  a  determination  of  facts  OD 
»  conflict  of  evidence  did  nol  apply.    We  eo- 


not  disregard  tbe  evidence,  but  that,  after  de- 
termining as  a  fact  from  the  preponderance  of 
evidence  l>efare  it  Ibat  tbe  Federal  franchise 
had  nol  been  assessed,  il  staled  thai  if  the  pre- 
ponderance of  evidence  bad  been  otherwise.  It 
would  have  held  as  a  matter  of  law  that 
the  assessment  must  be  tested  by  Its  own  lan- 
guage. Tbe  fact  that  a  court,  after  giving 
its  decision  upon  an  issue,  gives  Ita  opinion 
upon  Ihe  manner  In  which  it  would  have  de- 
cided the  issue  under  oiber  circumstancea. 
does  not  constitute  an  error  to  be  reviewed  ia 
this  court." 

Counsel  for  plaintiff  in  error  also  urge  tbat 
inasmuch  as  It  appeared  in  the  proceedings  lo 
assess  for  1»^H  tbat  tbe  boartl  placed  "  the  fran- 
chise of  the  Central  Pacific  Company  derived 
from  the  state  of  California"  at  $1,250,000,  and 
then  assessed  •"the  franchise  derived  [116 
from  Ihe  state  of  California,  the  roadway, 
roadbed,  and  rolling  stock  of  ssid  company 
within  ssid  stale  at  the  toial  sum  of  $15,000  000.*" 
it  should  be  inferred  from  the  difference  in  tbe 
language  used  in  the  assessment  of  1887.  and 
Ibe  difference  in  the  total  amount,  that  tbe 
franchise  then  assessed  included  Ibe  Federal 
franchise.  But  it  also  appeared  that  the  re- 
turn of  Ibe  company  for  ItiSiJ  In  respect  of 
Ibis  matter  was  as  follows; 
The  value  of  the  franchise  de- 
rived from  tbe  slate  within  Ibis 

state ___ $25  OO 

Tbe  value  of  the  entire  rnsdvay, 
roadbed,  rolling  stock,  and 
rails  ffltbiD  Ihia  giate  is 9,8T6.S0T  00 


$e.37e,es3  oo 

And  we  think  that  neither  Ibe  difference  in 
valuation  nor  tbe  difference  In  tbe  mode  of 
statement  has  a  material  liearing  on  the  assess- 
ment of  1887.  Tbe  proceedings  In  1»89 
showed  greater  care  on  the  part  of  the  com- 
pany In  making  the  return  and  on  the  part  of 
the  board  In  making  Ihe  assessment,  and  pos- 
sibly if  plainliS  in  error  had  been  equally 
carefiil  in  relation  to  the  assessment  in  1887,  it 
might  have  resulted  that  Ibe  valuation  would 
have  been  less,  attbnugh  il  does  not  follow  th:U 
the  reduction  in  1888  might  not  be  attributed 
lo  a  change  of  financial  conditions. 

After  all,  these  are  con ai derations  which 
were  presented  lo  the  trial  Judge,  in  connec- 
tion with  all  tbe  evidence,  and  Ihey  have  been 
disposed  of  adversety  to  tbe  company. 

Exceptions  were  saved  to  the  action  of  tbe 
trial  court  in  respect  of  tbe  exclusion  of  cer- 
tain evidence,  but  we  are  unable  to  find  in 
these  rulings  or  In  the  decision  of  tbe  supreme 
rl   thereon,  ibe  denial  of  any  title,  right. 

.rtied  under  11 
United  States. 

The  rulings  passed  on  by  tbe  supreme  coun. 
and  whicb  we  must  assume  were  all  tbat  were 


ovGoi>^Ic 


116-119 


SoFBuui  Court  or  thi  Dhitkd  Stati 


r  any  of  Ibe  rulingii  c 
r  WHS  committed  In  the 


called  to  Its  atleollon,  relate  lo  the  croM-ex- 

aniiosllon  of  the  witness  Wllcoxeti,  u  to 
•latCDienti  prcrlouBl;  mode  by  bfm,  which  the 
EunerioT  court  conBncd  lo  the  aiiBemiient  tor 
Ii7)  IC87,  in  tespecl  of  which  he  had  •been 
cxamfiieil  'la  chief.  The  supreme  court  held 
that,  under  the  ci  ream  stances  disclosed  by  the 
record,  the  superior  court  did  not  err  In  this 
particular. 

And  a1u>  to  the  exclusion  of  the  CTldeoce  of 
Matlin  as  lo  the  conversations  of  members  of 
ibe  board.  In  making  the  aRsessment,  In  rela- 
tion thereto.  The  supreme  court  held  as  to 
this  that  "  the  inteulloo  of  'he  board  or  of  any 
of  llB  members,  or  the  sign  IS  cat  Ion  to  be  given 
10  the  lurm  '  f  rnnchiae,'  as  used  in  the  assess- 
ment, could  not  be  shown  fn  this  manner,  and 
the  evidence  could  Dot  be  used  for  ImpeacbloK 
purposes,  unless  the  members  of  the  board 
had  been  previously  questioued  thereon." 

The  correctness  of  these  rulings  coromeods 
Itself  to  UB,  but  it  is  ennu»;b  to  say  that  it  Is 
Impossible  to  predlcaleerror  raising  a  Federal 

question  astothesec *  """  " 

evidence  referred  to  1 

Clearly  no  such  en 
rejection  of  the  general  offers  of  proof  if 
should  treat  tbem  as  open  to  considerntion, 
notwilhslanding  the  apparent  abanduDmeDt  of 
Ibeexcepiionnin  that  regard  In  the  supreme 
courL  The  isnue  was  upon  the  assessment 
for  Ibe  year  ltf87.  The  di-cislon  in  Calijornia 
V.  Cailral  P.  B.  Co.  127  U.  B.  I  [82:150].  2 
Inters.  Com.  Rep.  163.  vae  announced  April 
80.  1688,  but  the  last  of  the  judgments  of  the 
circuit  court  therein  consldeied  and  afflrincd 
was  rendered  July  16,  1888.  And  the  action 
of  the  board  In  fears  prior  to  IStJT.  as  sought 
to  be  shown,  waa  not  necessarily  rrlevant  or 
Diatcrial.  Offers  of  proof  must  be  offers  of 
relevant  proof,  speciQc.  not  so  broad  hs  to  em- 
brace irrelevant  and  immaleiial  matter,  and 
rnadt!  in  good  fnlth.  The  exercise  of  the  dis- 
creiioD  of  the  trial  court  In  rejecting  these 
offers  cannot  properly  be  reviewed  by  us. 

The  errors  assigned  as  to  the  nondeduclion 
of  outstniidiDg  morlgaees  from  the  valuation 
of  the  property  are  expressly  waived,  though 
It  is  aasigocd  for  error  In  the  brief  Ihal 
the  court  erred  fn  not  holding  that,  as  the  alaie 
franchise  waa  subject  to  the  lien  of  a  mortgage 
lo  the  United  States,  the  assessment  was  in- 
valid because  in  effect  taxing  the  interest  of  the 
United  Blales  In  that  franchise  created  by  the 
llSJmortgnge.  *As  to  this,  no  such  question 
tras  raised  or  passed  ou  lo  the  slate  court:  and, 
moreover,  the  objection  is  wilbout  merit,  on 
principle  and  authority,  on  grounds  hereufiei 
stated. 

We  are  thus  brougbl  to  the  consideration  of 
the  real  question  in  the  case,  presented  in  va- 
rious aspccUand  argued  nitb  much  ability  by 
counsel  for  plaintiff  in  error,  namely,  that  the 
company's  fraochisesare  one  and  inseparable, 
coustitulingan  indivisible  unit,  wblch  cannot 
be  subjected  to  tuialloD  by  tbe  elate  of  Cali- 
fornia liecause  that  would  tie  necessarily  to 
aubject  the  Federal  franchise  to  laialion. 

The  argument  is  that  tbe  franchise  of  rail- 
roads authorized  by  the  state  Constilulion  and 
the  provisions  of  tbe  Political  Code  to  be  as- 
sessed Is  nothing  but  tbe  right  to  operate  the 
railroad  and  charge  and  t^e  uAls  thereon; 
•13 
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that  cornrany  by.  and  derived  by  It  from,  tha 
United  Stales;  and  that  the  right  !■  a  aingto 
right,  thouffh  granted  also  by  tbe  stale. 

The  company  is  a  corporation  of  Califoml^ 
made  up  of  two  California  corppraiions  «w- 
solidaled  by  articles  of  aHoelatlon  entered  Into 
tinder  tbe  lawi  of  California,  and  recognlced 
as  a  Califoruia  corporation  by  tbe  acts  at  Ocw- 
gress  through  which  It  obtained  Federal  as- 
aistanceand  Federal  francblsea.  BubaequeuUr 
to  Its  incorporation  In  1861  (12  Stat.  atL.  4Wi 
ISSlat.  sL  L  856:  18  Stat,  at  L.  SMi  90  Slat, 
at  L.  56),  and  never  otherwise  regarded  in  tha 
leglslatioD  of  tbe  stale,  luileed,  by  the  act  of 
April  i.  1864  (Cal-  But.  18C3-^.  chap.  417). 
passed  to  "  enable  the  said  company  mora 
fully  and  coiopletely  to  comply  with  and  per- 
form the  provisions  and  condiiions  of  said  act 
of  ConEres,-!"  of  July  1,  1862,  CaliforoU  au- 
thorized the  company  to  conMruct,  maintain, 
and  operate  tbe  road  and  lelegmph  In  tbe  ter- 
ritory lying  eaat  of  the  state,  with  tbe  usual 
Incidental  rlgbts,  privileges,  and  powers,  also 
vesting  lathe  company  tbe  rights,  franchise^ 
and  powers  granted  by  CongreM.  with  tbe  ex- 
press reservation  that  the  company  should  be 
"subject  to  all  the'lnwsof  thUBintecoD-[119 
cerolngrailroad  and  telegraph  tinea, except  that 
messnges  and  property  of  the  United  btales. 
of  this  state,  and  of  tbe  said  company,  shall 
bave  priority  of  Iranaportation  and  traiw- 
mission  over  said  line  of  railroad  and  tel«- 
graph."  Union  P.  R.  Co.  v.  Caittd  Siala 
('■  Sinkini}  Futid  Cam")  M  U.  8.  754  [i5:5l4). 
Severance  of  the  allegiance  of  tbe  corpora- 
tion to  the  slate  that  created  It,  and  depriva- 
tion or  transfer  of  tbe  powers  and  privileges 
conferred  by  tbe  state,  were  not  the  object  ol 
the  grant  by  tbe  United  States,  nor  the  conia- 
quence  of  tbe  acceptance  of  that  grant  by  Ib« 
corporaiioo  as  thereto  authorized  oy  tbe  slate. 
Penntytvij>in  R.  rg.  v.  «.  I^il.  A.  d  T.  H. 
E.  Co.  lis  U.  S.  290.  296  [30:83.88].  But  It 
was  not  contended  el  Ibe  bar  that  tbecompnnj 
ever  became  a  corporation  of  tbe  Ualled  Stale*, 
or  that  it  is  other  than  a  stale  corporation. 

Eren  in  respect  of  railway  corporaliotil 
created  by  act  of  Congress  the  claim  of  an  ex- 
emption of  tlielr  property  from  slate  laxailon 
has  been  repeatedlv  denied.  This  was  so 
ruled  In  Union  P.  S.  Co.  v.  Penitton.  85  D. 
S.  16  Wall.  5.  30.  86  |S1:787,  791,  793],  and 
jfr.  Juitiee  Strong  said: 

"  It  cannot  be  thai  a  state  tax  wblch  re- 
motely aQects  the  efflcieot  exercise  of  a  Fea- 
eral  power  is  for  that  reason  alone  inhibited  by 
Ibe  Cimstiiution.  To  bold  that  would  be  to 
deny  to  tbe  states  sll  power  to  tax  persona  or 

Sroperly.  Every  tax  levied  by  a  state  wilb- 
raws  from  the  reach  of  Federal  taxation  a 
portion  of  Ihe  propertv  from  which  It  islalten, 
and  to  that  extent  diminishes  tbe  subject  upns 
which  Federal  taxes  may  be  laid.  Tbe  staiM 
are,  and  they  must  ever  be,  coexistent  with  tba 
National  government.  Neither  may  destroy 
tbe  other.  Hence  the  Federal  Constitution 
must  receive  a  practical  construction.  lu 
limitations  and  lis  implied  prohibitions  miMt 
not  be  extended  so  far  as  to  destroy  the  neccs- 
lary  powcti  of  the  states,  or  prevent  their  effl- 
16SD.  8. 
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ClcDl  nerctae.  .  .  .  It  U  tbercfon  mso- 
Ifest  that  exem)itloD  of  Federal  agencies  from 
•taietaiation  la  depeailent,  not  upon  the  nn- 
tore  of  Ibe  agcDta  or  upon  the  mode  of  tlieir 
«ODstfiuUon  or  upon  tbe  fact  thai  tbej  are 
1^0]ageDlt,but  upoQtheeffectrif  tbetax;  *tbHt 
U,  rpoD  the  queitiOD  wbetber  the  tax  does  in 
(mlb  deprlTe  them  of  power  to  serve  tbe  gov- 
cmmenl  a<  the;  were  intended  to  Mrre  it,  or 
doe*  binder  the  efflcleot  exercise  of  tbelr  poner. 
A  tax  upon  their  property  has  no  aucb  neces- 
Miy  effect.  It  leavea  Ihem  tree  to  discharge 
the  dudes  tbej  bare  undertaken  to  perform. 
A  lai  upon  their  opera iIods  Is  a  direct  obstruc- 
tion to  the  exercise  of  Federal  poweia.  In 
this  case  the  tax  is  laid  upon  tbe  property  of 
the  rnilrond  rompanr  preciscW  as  wss  the  tax 
complained  of  in  Thornton  v.  'Union  P.  B.  Co. 
7BU.  S.  »  Wall.  579  [19:782],  It  U  not  im. 
poaed  upon  the  franchises  or  the  rffht  of  tbe 
company  to  exist  and  perform  tbe  functions 
for  nbicb  It  was  brougbt  into  being.  Nor  is 
1:  laid  upon  any  act  which  Ibe  company  has 
been  authorized  to  do.  It  Is  not  the  tranamis- 
ilon  of  despalcbes,  nnr  the  transportation  of 
United  Siules  mails  or  troops  or  muniiinns  of 
war  that  U  taxed,  but  It  is  exciuxiveiy  the  real 
and  personal  property  of  tbe  agent,  taxed  in 
common  with  all  olbcr  property  in  the  stnle, 
of  a  similar  cliaracter.  It  la  Imposxlble  to 
malntnrn  that  this  ia  an  Interference  with  tbe 
«xercise  of  any  power  bclon^ln);  to  tbe  gen- 
«ral  KoTeroment.  and  If  it  ia'not,  it  Is  prouil>- 
ited  by  no  constitutional  Implication." 

In  nomton  ».  Union  P.  It.  Co.  76  C.  8.  0 
Wall  579  [19:  792].  the  Union  PsclQc  Rdl- 
way  Company,  easif  rn  division,  a  corporation 
created  by  the  legislature  of  Knoeas,  received 
gnvernraent  aid  in  bonds  and  land,  and,  thus 
aided,  constructed  its  road  to  become  one 
link  In  tbe  trsnAcontloenlal  line  kuown  as  the 
Union  Pacific  ayatem,  in  accordatice  with  the 
aame  acta  of  Conpreaa  relating  to  plaintiff  In 
error,  and  conferring  the  same  fuuctlons  and 
privileges.  Tbe  slate  of  Kansas  having  subse- 
quenily  taxed  the  roadbed,  rolling  stock,  and 
certain  personal  property  of  tbe  corporation. 
lis  stockholders  aought  lo  enjoin  tbe  collection 
of  the  tax  on  the  ground  that  tbe  property  was 
mortgaged  to  the  United  Btatea  and  that  It 
was  bound  under  the  congresxional  grant  lo  per- 
form certain  duties  and  ultimately  pay  5  per 
cent  of  Its  net  earning  to  (he  UDlIed  States, 
and  tliat  state  taxation  would  retard  and  bur- 
dan  11  ic  the  dlscbsrge  of  Its  obligations  to  the 
general  governiaeaL  But  the  contention  was 
overrulea.  and  Mr.  Cki^  Jvttiee  Chase  said: 
1211  *"But  we  are  not  aware  of  any  casein 
which  the  real  estate  or  other  property  of  acor- 

K ration  not  organized  under  an  act  of  Coneress 
i  been  held  to  be  exempt,  in  Ihe  absence  of 
cipreaa  legislation  to  that  effect,  to  juat  contri- 
bution, JQ  common  wilb  other  property,  to  the 
general  expenditure  for  the  common  benefit, 
because  of  the  employtnenl  of  tbe  corporation 
la  the  aervice  of  the  government  It  la  true 
that  some  of  the  reasoulng  in  the  case  of  ile- ' 
CttUoeh  T.  Maryland,  17  U.  B.  4  WheaL  818: 
f4:  67S],  weras  to  favor  the  broader  doctrine. 
But  tbe  decision  llaelf  is  limited  to  the  case  of 
the  bank,  as  a  corporation  created  br  a  law  of 
the  United  Stalet.  and  responsible,  la  the  use 
of  its  franchises,  to  the  government  of  the , 
ICS  V.  S.  U.  8.,  Book  40.  S7 


United  Statea.  And  ereD  In  r«apect  to  cor- 
porations organized  under  tbe  legislation  of 
Congress,  we  have  already  held,  at  this  term, 
that  the  implied  limitation  upon  state  taxation, 
derived  from  tbe  express  permission  to  tax 
sharei  in  the  national  banking  associations.  Ii 
to  be  EO  construed  as  not  to  embarraas  Ihe  im- 
position  or  collection  of  state  taxes  to  the  ex- 
tent of  the  permission  fairly  and  IlLierally  in- 
terpreted. .  .  ,  We  do  not  think  ourselves 
warranted,  therefore,  In  extending  tbe  exemp- 
tion eatabllshed  by  the  case  of  lieCaUoch  t. 
Maryland  beyond  its  terms.  We  cannot  ap- 
ply It  lo  tbe  case  of  a  corporation  deriving  its 
exialence  from  state  law,  exercising  Its  fran- 
chise under  state  law,  and  holding  Its  property 
within  stale  jurisdiction  and  under  stale  pro- 
tection. ,  ,  ,  No  one  queations  that  Ibe 
power  to  tax  all  property,  business,  and  per- 
sons, within  tbeir  respective  limits,  is  original 
in  the  states  and  has  never  been  surrendered. 
It  cannot  be  ao  used,  indeed,  as  to  defeat  or 
hinder  Ibe  operations' of  the  Naiional  govern- 
ment, but  it  will  be  safe  to  conclude,  in  gen- 
eral, in  reference  to  persona  and  state  corpora- 
tions employed  in  government  service,  that 
when  Congresa  has  not  Interposed  to  protect 
their  properly  from  state  taxation,  such  taxa- 
tion ia  not  obnoxious  to  Ibat  objection.  lMn» 
County  w.  Oregon,  74  U.  S.  7  Wall.  77  flS: 
106];  Fiiit  ]iat.  Bank  v.  Kentucky,  76  U.  S.  9 
Wall.  S-M  [19:  701).  We  perceive  no  limils  to 
tbe  principle  of  'exemption  which  the  {13*J 
ComplnlDnntesi'ek  to  eitabiUb.  It  would  remove 
from  the  reach  of  state  taxation  all  tbe  prop- 
erty of  every  agent  of  tbe  governmenL    ,    .    . 

"Tbe  nature  of  tbe  claims  to  exemplion 
which  would  be  set  up  Is  well  illtistraled  by 
that  which  ia  advanced  In  behalf  of  ttie  com- 
plainanla  in  the  case  before  us,  Tbe  very 
ground  of  claim  la  In  the  bounties  of  ibe  gen- 
eral government,  Tbe  allegation  is  Ibat  tlie 
government  has  advanced  large  sums  lo  aid  in 
the  construction  of  the  road;  has  contented  It- 
self with  tbe  security  of  a  second  mortgage; 
has  made  large  grants  of  land  upon  no  condi- 
tion of  lieneflt  to  itself,  except  that  tbe  com- 
pany will  perform  certain  services  for  full 
compensation,  independently  of  those  grants; 
and  will  admit  tbe  government  to  a  very  lim- 
ited and  wholly  contingent  inletest  In  remote 
net  income.  And  because  oF  these  advances 
and  these  granta.  and  this  fully  compensated 
employment,  it  Is  claimed  that  this  state  cor- 
poration, owing  its  being  to  state  law,  end  in- 
debted for  these  benefita  to  the  consent  and  ac- 
tive Interposition  ot  tbe  state  legislature,  has  a 
constitutional  ricbt  to  bold  Its  property  exempt 
from  state  taxation;  and  tbii  without  any  leffis- 
lation  on  tbe  part  of  Congress  which  indicates 
that  such  exemplion  is  deemed  essential  to  the 
full  performance  of  its  obllgationa  to  tbe  gov- 
ernment." 

Id  bis  dissenting  opinion  In  Union  P.  B.  Oo, 
V.  Ptniiton,  85  U,  6.  IS  Wall.  48  [31:  797], 
Mr.  Jutliet  Bradley  dlstinguiahes  Thoniion  v. 
Union  P.  S.  Co.  76  U.  S,  9  Wall.  579  1 19:  792]; 
from  that  case  thus:  "That  was  a  state  cor- 
poration deriving  Its  orlsin  from  slate  laws, 
and  subject  to  stale  regulations  and  responsi- 
bilities. It  would  be  subversive  of  all  our 
ideas  of  (he  neceaaary  Independence  of  tbena- 
tiooal  and  aiate  goveinmeota,  acting  In  tbelr 
tlS 
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rapecllTe  iphere*.  for  the  gen«nl  gOTerBment 
to  take  tbe  manafemcnt,  ronlrol.  and  refrula- 
tinD  of  tlaie  rorporatioDi  out  o(  lbs  fasndi  of 
tbe  atale  to  vhlch  tbey  owe  their  exiaience, 
witbout  III  Fnnsent,  or  to  attempt  to  exoaerate 
them  friioi  ibe  perfonoaDte  of  auT  duties,  o 
tbe  pavmeot  of  an;  taxet  oi  coDirtbutioua,  t 
wblcb  tlieirpMllion,  as  creatureiol  italelegli 
latlon,  renders  tbem  liable." 

Both  tbese  uuva  were  referred  to  with  ap- 
1  a»]  proval  bj  Mr.  •JuHiu  Miller  in  Wnlern 
V.  Ttifg.  Co.i.  Atty.  Qen.of  JinuaehntttU.X^^ 
U.  8.  680  [81:  790],  and  by  Wr.  Ju#(jm  Brewer 
Id  Amain  v.  MrrmnHU  I'riiH  Oa.  (No.  1), 
IM  U.  8.  41».  410  [38:  1038,  1080,  4  Inlera. 
Coin.  Rep.  5Ti].  Id  the  taller  caae  It  wa»  con- 
tended Ibat  as  the  Texaa  &  Pacific  Railway 
wai  a  cfirporatlon  organized  Doder  the  lawa 
ot  tbe  Uoited  States,  II  waa  not  subject  to  the 
coDlrol  of  Ibe  stale  ereo  ai  to  rales  of  Irana- 
ponallOD  wholly  wilhin  the  stale.  The  aigir 
Dient  waa  that  tbe  company  received  all  lie 
francbiaea  from  Coocress;  that  among  Ihore 
francbisea  was  tbe  right  to  cbarpre  and  collect 
tolla,  and  that  the  atatc  had  not  the  power, 
therefore,  In  any  manner  to  limit  or  qualify 
■uch  franchiw.  But  that  poaltion  was  not  sus- 
tained, and  ^r.  Jiulia  Brewer,  deliTerlng  the 
opinioD,  said  "that,  conceding  to  Congress  (he 
power  to  remove  tbe  corporaiioD  in  all  its 
operalloDB  from  tbe  cnnirol  ot  tbe  slate,  there 
Is  in  the  act  creating  Ibe  company  notbing 
which  Indicates  ao  Intent  on  tbe  part  of  Con- 
gnu  to  BO  remove  It,  and  there  la  nothin;  Id 
Itie  enforcement  by  the  stale  of  reasonable 
rales  for  transportation  wholly  wilhin  tbe  stale 
wbicb  will  dUnble  tbe  corporation  from  dls- 
charfilog  all  the  duties  and  exercising  all  the 
powers  conterted  by  Congresn." 

Altboucb  the  Central  Pacific  Company  Is 
not  a  Federal  corporation,  it  is  Deverthutess 
true  Ibat  important  francblsea  were  conferred 
upon  Ibe  company  by  Congress,  iDclurlinfc 
that  of  constnicling  a  railroad  from  the  Pa- 
ciflo  ocean  to  Offdeo,  in  the  territory  of  Ufah. 
But.  as  remarked  In  California  v,  Ctntrnl  P. 
R.  Co.  127  TJ.  S.  1  [32:  150,  %  Inters.  Com. 
Bep.  \S?.].  "this  important  grant,  tboiigb  in 
pan  colUlerat  to,  was  Independent  of.  that 
made  to  (he  company  by  tbe  stale  of  Callfor- 
dIb,  and  bas  ever  since  been  possessed  and  en- 
joyed." That  case  came  up  from  Ibe  circuit 
court  of  tbe  Uolled  States  for  the  northern 
dts'rict  of  California,  and  the  circuit  court 
found  that  tbe  asxessment  made  by  tbe  state 
board  of  equalization  "Included  Ibe  full  value 
of  all  franchises  and  corporate  powers  held 
and  exercised  bv  tbe  dereodant;  and  as  It 
could  not  be  denied  that  that  embraced  fraa- 
cbises  conferred  by  tbe  United  Slates,  it  was 
held  that  tbe  assessment  was  iDvalld,  bui  It 
was  not  held  nor  Intimated  thai  if  tbe  bnatd 
1 24:1  of 'equalization  had  only  Ineluded  the 
stale  franchise,  the  same  result  would  have  fol- 
lowed. 

Mr.  Juttia  Bradley,  deliTering  tbe  opinion 
ot  Ibe  court,  said: 

"Assuming,  ihen,  that  tbe  Central  Pacific 
Railroad  Company  baa  received  the  important 
francbiaea  referred  to  hy  grant  of  Ibe  United 
Stales,  Ihe  question  arises  whether  they  are 
leeUimate  subjects  of  taxation  by  the  stale 
Tbey  wen  granted  to  the  company  for  naUoDal 
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and  to  aubserve  national  enda.  It 
seems  very  clear  that  the  stale  of  California 
can  neither  lake  tbem  away,  nor  destroy  nor 
abridge  tbem,  nor  cripple  Uiem  by  onerona 
burdens.  Can  It  tax  ihcmT  It  may  undoubt- 
edly lax  outside  visible  property  of  the  ctmt- 
pany,  ailuated  within  tbe  sute.  That  ta  •  dif- 
ferent thing.  But  may  it  tax  franchlaea  which 
are  the  graDt  of  tbe  United  Stalest    Id  our 

iiidgment,  it  cannot.  What  Is  a  franchtaeT 
Inder  tbe  EngliBfa  law  Blackatone  defines  It  aa 
'a  royal  privilege  or  grant  of  the  King's  pr*. 
rogative,  (subsisting  in  the  hands  of  the  au)^ 
Jecl.'  2  Bl.  Com.  37.  Generalized  and  do- 
vested  of  the  special  form  which  It  assumes 
under  a    mnnarchical    government  based  oa 


be  exercised  by  private  tndlviduiilB  at 
their  mere  will  and  pleasure,  but  should  be  re- 
■t-rved  for  public  control  and  admlDiitrallon, 
either  by  Ihe  government  directly,  or  by  pub- 
lic agents,  aciTng  under  such  condltloDS  and 
regulations  as  the  government  mav  Impoae  In 
the  public  Interest,  and  tor  the  public  aecurilj.' 
Such  righta  and  powers  must  exist  under 
every  form  of  society.  Tbey  are  aJwaya 
educed  by  tbe  laws  aod  cusioins  of  the  con- 
munity.  Under  our  system,  their  existenca 
and  disposal  are  under  theconirol  of  the  leftls- 
latlve  departmept  of  Ihe  government,  and  they 
caoDOt  be  assumed  or  exercised  without  legii- 
lalive  authority.  No  private  person  can  estab- 
lish a  public  highway  or  a  public  ferry  or  rail- 
road, or  charge  tolls  for  tbe  use  of  the  same, 
without  authority  from  Ihe  legislature,  direct 
or  derived.  These  are  franchise*.  No  privaw 
person  can  take  anolber's  property,  evcD  for  a 
public  use.  witbiiut  such  auihoriiy:  whl[:b  la 
*the  same  as  tossy  that  tbe  right  of  emi-[12ff 
nent  domain  can  only  be  exercised  by  virtueof 
a  leglslalive  grant.  Tbla  is  a  franchise.  No 
persons  cao  make  ibcm selves  a  body  corporals 
and  politic  without  legislativeaulborlty.  Cor- 
porate capacity  Is  a  franchise.  The  list  might 
tie  continued  Indeflnilely." 

Mr.  Jvttiee  Bradley  then  referred  to  Me- 
Cultoeh  V.  Maryland.  17  U.  S.  4  WbeaL  SIS 
[4:  B78];  OMxn-a  v.  Baak  ef  UniUd  StaM.  21 
U.  B.  S  Wheat.  788  [6:  2041,  and  Brown  v. 
Maryland.  25  U,  S.  12  Wheat  410  [6:  678),  to 
Ihe  propositioD  that  a  power  given  to  a  persoa 
or  corporation  by  Ihe  United  Stales  cannot  be 
subjected  10  taialion  by  a  state,  aad  added 
"tbHl  tbese  views  are  not  in  conflict  with  lb« 
of  this  court  In   Thornton  t.  {JntMt 


T8T].  As  explained  in  the  opinion  of  Ihe  court 
in  Ibe  latter  case,  tbe  lax  there  was  upon  tho 
property  of  the  company,  and  not  upon  It* 
fraDcblsca  or  operatioDa  85  U.  B.  16  WalL  8S. 
B7  [21:  7«8,  794)," 

Thus  it  was  reafBmed  that  the  property  ot 
a  corporation  of  tbe  United  Stales  might  ba 
taxed,  though  Its  franchises,  as  for  instance  ita 
corporate  capacity  and  Its  power  to  transact 
its  appropriate  business  ana  chai^  therefor, 
could  not  be.  It  may  be  regarded  na  firmly 
settled  that  although  corporaliona  may  M 
ngenLs  of  the  United  Slates,  their  properly  i* 
not  the  property  of  the  United  Slates,  but  tba 
property  of  the  ageots,  and  that  a  stale  may 
1<2  U.S. 
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tax  tbe  propertj  of  the  agenla,  tubject  to  Ifae 

HmilBtioDS  polDied  out  in  Union  P.  B.  Co  v. 
fienUton,  ntpra;  Vnn  Broektin  r.  Andenan, 
117  U.S.  151.  177  [28:  MS,  8M1. 

Orcoiiree,  if  Coogreas  sbould  tbiak  it  nec««- 
Mry  for  tbe  prolecljoa  of  tbe  United  Stales  to 
declare  auch  rroperty  exempted,  tbat  nould 
prewDt  a  different  queatioa.  CoD^rrsg  did  cot 
tee  fit  U>  do  so  bere,  snd  utilen  we  are  pre- 
pared to  ovemiten  longlineol  well-considerni 
deciaiona  the  case  comes  witblo  tbe  rule 
therein  laid  dowo.  Altboiigh  in  TAomion't 
Com  it  WBB  tangible  property  that  waa  taxed. 
thai  can  make  do  dinerence  in  principle,  and 
tbe  rensoDiog  of  tlie  opininn  applies. 

Under  tbe  laws  of  California  plaintiff  Id  er- 
ror obtaloed  from  tbe  state  tbe  right  and  privi- 
lege  ol  corporate  cspacilj:  to  consirucl,  main- 
tain,and  operate;  to  charge  nod  collect  fares  atid 
ISUJ'irelgbts:  to  exeiclee'bepoffer  of  eminent 
domain;  to  acquire  and  maiotHln  right  of  way: 
to  enter  upon  lands  or  ivalera  of  any  per°nn  to 
Borvey  a  loule;  !o  construct  toad  acmss,  ftinng, 
oruponanyBtieam,wateicoiirBe,roadsiead,bay, 
navigable  atream,  street,  avenue,  bigbway,  or 
across  any  railway,  canal,  dilcb,  or  flume;  to 
cross,  intersecl,  ]"in,  or  unite  its  railroad  with 
any  other  railroad  at  an;  point  on  its  route;  to 
acquire  right  of  way,  road'ied,  and  mHlcrial 
for  construction;  to  lake  malerial  from  tbe 
lends  of  tbe  state,  etc.  Csl.  Slat.  1S61,  807; 
SDeering,  Cal.  Anno.  Codes  and  Slnt.  114. 

Ilia  not  to  be  denied  Ibatsurhilgbtsand  prM 
lee«'  have  value  and  constitute  taxable  ptop- 

The  general  rule,  as  stated  by  Mr.  Jvttiee 
Miller  in  Tayior  v,  Saor  f 'Stale  li.  Tir 
CnW)  82  U.  f3.  575,  803  [23;  863,  870],  "that 
the  franchise,  capiiul  slock,  business,  and  prof' 
lis  cit  all  corporations  are  liable  to  taxaiioo  in 
tbe  place  where  they  do  business  and  by  the 
•tnte  which  creates  them,  admiln  of  no  dispute 
at  this  day."  And  tbe  Consiiiutlon  of  Call- 
fomia  expressly  declares  tbat  the  word  "prop- 
erty" as  used  in  §  1  of  art.  IS.  providing  that 
"all  properly  in  the  state,  out  eieoipt  under  the 
lawa  of  tbe  United  States,  sbnll  be  ta;t<Hl  in 
proportion  to  lla  value,"  includfs  franchises  as 
well  as  all  otber  mattera  aud  things  capable  of 
private  ownership. 

The  quesiion  here  is  not  a  question  of  the 
value  of  the  state  franchise,  but  whether  that 
franchise  existed,  for  if  In  I(<e7  plaintiff  In  er- 
ror poawased  any  aubsisting  rights  or  privi- 
leges, otherwise  called  ftancliises.  derived 
from  tbe  slute.  then  they  nere  taxable,  and  tbe 
extent  of  their  value  was  to  be  determined  bj 
the  board  of  equalization. 

So  far  aa  tbe  ability  of  tl>e  company  to  dis- 
charge tisduiieaand  obligations  to  (he'g''ii>--ra! 
Svernment  la  concerned,  it  is  dlfflcult  to  see 
it  taxation  of  the  state  fraochli-e  would  tend 
(o  Impair  Itiat  ability  snv  more  than  taxation 
of  tbe  rond<VRy,  roadbed,  mils,  and  rolllni; 
Mock.  If  the  necessary  effect  of  a  lax  on  auch 
tanRible  property  is  not  to  unconstitutionally 
binder  the  efficient  exercise  of  tbe  power  to 
■erve  the  government,  neither  can  it  be  so  in  re- 
127]spect  of  the  state  franchise.  'Indeed  tbe 
taxation  by  thestaieof  the  franchise  granted  by 
It  does  not  and  could  not  prevent  plaintiff  In 
error  from  acting  under  Its  Federal  franchise, 

Tbia  waa  an  action  to  recover  judgment 
l«S  17.  S- 


against  tbe  company  under  tbe  datnte,  and 
llie  franchise  was  only  an  element  in  arriving 
at  the  valuation  in  making  the  asseannent.  but 
it  the  power  to  tax  the  state  franchise  iovolTed 
tbe  power  to  dispose  of  it  at  delinquent  tu 
sale  or  on  enecutlon,  such  sale  would  be  aub- 
Ject  to  the  superior  and  Independent  right*  of 
the  United  States,  and  tbe  fact  that  thia  would 
affect  tbe  value  is  of  no  consequence.  If  tba 
franchise  should  be  voluntarily  surren- 
dered by  tbe  company  to  the  state,  or  forfeited 
bv  the  state,  yet  tbe  tJnited  States  through  the 
Federal  francblae  could  still  operate  the  road 
in  California.     And,  on  the  other  band,  should 

Iilainllff  in  error  In  any  manner  be  deprived  of 
la  Federal  franchise,  it  would  not  ibereby  ba 
Srevenied  from  operating  Id  California  under 
s  state  franchise.  Tbe  right  and  privilege, 
or  franchise,  of  being  a  corporation,  fa  of  vafua 
to  its  memhers  and  Is  considered  as  property 
separate  and  distinct  from  the  property  which 
the  corpofHllon  may  acquire;  but.  apun  from 
tbat,  if  the  state  franchiae  to  be  assessed  were 
conflned  to  the  right  to  operate  the  road  and 
take  tolls,  such  •  franchise  was  otiginally 
granted  by  the  state  to  Ibis  company,  and  as 
such  was  taxable  property.  If  tbe  aubeequent 
acts  of  Congress  had  the  effect  of  creating  a 
Federal  franchise  to  operate  tbe  road,  tbat 
merely  rendered  the  utale  right  subordinate  to 
tbe  Federal  right,  and  did  not  destroy  the 
state  right  nnr  merge  it  Into  the  Federal  riglit, 
and  no  authority  is  cited  to  auslain  any  sucb 
proposition.  No  act  of  Congrens  in  term* 
attempted  to  bring  about  this  rcsuii.  and  no 
aucb  result  can  be  deduced  therefrom  by  necea- 
sary  implication.  Whether  plaintiff  In  ermr 
now  operates  its  road  undi-r  the  franchise  de- 
riTed  from  the  United  Slates  or  from  the  state 
Is  trDmiiicrial.  as  tbe  supreme  court  well  said. 
Tbe  rigbt  to  operate  tbe  road  is  valuable, 
whether  It  Is  being  exercised  or  not,  and  the 

Sueatlon,  we  repeal,  relates  to  the  existence  of 
ie  franchise,  and  not  to  the  extent  of  Its  value. 
When  we  consider  that  plaintiff  in  error  re- 
turned Its  'franchise  for  assessment,  de-  [128 
clined  to  resnrl  to  the  remedy  afforded  by  the 
slate  laws  fort  lie  correction  of  theasaessmentas 
made  if  dIsistisSed  therewith,  or  to  pay  lis  tax 
and  brine  suit  to  recover  back  the  whole  or  anr 
part  of  the  tax  which  it  claimed  to  be  illegal, 
we  think  its  position  is  not  one  entitled  to  tite 
favorable  consideration  of  the  court;  but  with- 
out regard  to  that,  ne  hold,  for  tbe  rea-^ona 
given,  that  the  state  courts  rightly  decided 
tbat  the  company  had  no  valid  defense  to  the 
causes  of  aclloti  proceeded  on. 
J-udgmtnt  qffli'nud. 

Mr.  Jvttift  White  concurred  in  tbe  result. 

Mr.  /urit*«  Field  dissenting: 

I  am  unable  to  concur  with  my  associates  In 
their  opinion  or  judgment  In  the  present  case. 

The  case  comes  before  tu  on  writ  of  error 
to  the  supreme  court  of  California,  afflrm- 
ing  the  Judgment  of  the  auperior  court  of  tbe 
city  snd  county  of  Ban  Francisco,  aud  an 
order  of  that  court  denying  a  new  trial  In  an 
action  brought  bv  tbe  People  of  tbe  sUt« 
against  the  Oenlral  Pacific  Railroad  Company 
10  recover  moneys  alleged  to  be  due  bv  It  to  tlw 
slate  for  taxea  for  the  flscal  year  of  ISST,  upon 
f1« 
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■BMSsmenU  made  bj  tbe  lUte  board  of  equal- 
ization. The  Bupreme  court  of  the  stale  at- 
firnied  tbe  judgment  of  the  superior  court 
against  that  company  In  dlsre^rd,  In  my 
uplaloD,  of  tlie  Ion g-eslabllf Ilea  doctrine  of 
this  court  that  Ihe  powers  of  tbe  general  gov- 
ernment and  the  luslrumeD  tall  ties  of  the  ttaia 
called  into  cierciae  In  enforcement  of  those 
poners  cannot  tie  Impaired  or  Iheir  efflclencj 
lessened  b;  taxation  or  any  other  action  onllie 
part  of  the  state.  Tbis  doctrine  has  been  con- 
stantly asserted  by  this  court  when  called  upon 
Id  express  Its  opinion  thereon,  Its  ludgment 
being  pronounced  by  the  most  illusirious  Chief 
Justice  in  Its  history  wiib  tue  unanltnous  con- 
currence oT  his  associates.  It  has  become  a 
recognized   principle,   made   familiar   In   the 


Wheat.  816  [4:  670],  and  Otborn  t.  Bank  of 
United  State;  23  U,  S.  9  Wheal.  7B8  [6:  204]. 
129]  Tbe  disrezard  *or  Ibis  doctrine  In  tbe 
present  case  recalls  tbe  aphorism  of  Coleridge, 
applied  ffilbe^ualforce.butnotmoreappUcable. 
to  moral  principles.  "Truths,"  he  bajs.  "of  all 
others  the  moat  awful  and  Inleresling,  are  too 
often  considered  as  so  (rue  thai  tbey  lose  all 
the  pover  of  truth  and  He  bedridden  in  the 
doTiDiiory  of  the  soul,  side  by  side  wiib  tbe 
DiDst  desplsedand  eiplodederrors."  It  would 
seem  that  tbe  truth  of  tbe  constitutional  doc 
trine  las  lost  some  of  Its  force  bv  the  very  fact 
that  It  has  heretofore  been  considered  to  Irae 
as  never  to  be  questioned. 

By  the  act  of  Congress  of  July  1,  1882  (12 
Slat,  at  L.  4801.  the  Union  Paciflc  Railroad 
Company  was  organized  by  Congress,  and  au' 
tborized  and  empowered. to  lay  out,  conslrucl, 
furnish,  and  tnalntaln  a  coniinuous  railroad 
and  telegraph,  with  the  appurtenances,  from  a 
polat  on  the  100th  meridian  of  loudtude  nest 
from  Greenivlcb,  between  tbe  south  nuirgiti  ot 
tbe  valley  of  tbe  Republican  river  and  tbe  north 
niurelu  of  the  valley  of  Ihe  Plaite  river,  in  tbe 
teiritory  of  Nebraeka,  to  the  western  bound- 
arv  of  Nevada  territory;  and  was  vested  with 
■11  the  powers.  pHvileges,  and  immunities  nec- 
essary to  carry  Into  enect  the  purposes  of  the 
act.  In  aid  of  tbe  great  work  thus  inaugu- 
rated, railway  corporations  by  tbe  staler 
through  which  the  overland  railroad  projected 
was  to  pass  were  called  Into  existence.  If 
rights,  powers,  privJIeees.  and  Immunities  were 
conferred  by  slate  authority  upon  these  stale 
corporations,  they  conatiiuted  a  portion  of  their 
franchises,  subordinate  to  those  conferred  by 
tbe  fueneral  government,  and  comprised,  with 
those  of  that  goveroment.  an  essenilHl  part  of 
the  means  tor  the  efflclency  and  usefulness  of 
the  auxiliary  corporations. 

The  powers,  privileges,  and  Immunities  con- 
ferred upon  tbe  state  corporations  by  the 
United  Slates  were  necessarily  parnmoual  to 
thoM  derived  from  ibe  etnle.  When  tbe 
powers,  privileges,  and  immunllles  of  such 
■'-'e  eorporaiions  were  derived  solely  from  Ihe 


state  franchise  or  franchises  of  the  corporalii.-, 
and  when  the  rights, powera.  privileges,  and  im- 
130]  munities  ware  supposed  to  be  •derived 
solely  from  the  United  States  they  '•ere  gener- 
kUy  detlgDated.wheD  spoken  of  collectively,  as 

ue 


the  Federal  frauchisa  or  tranchiaei  of  the  cor- 
poration. When  DO  indication  of  Ihe  source 
of  the  franchise  or  franchises  was  sperlUed, 
the  rights,  powers,  privllesea,  and  immiinillea 
Involved  in  that  term  held  by  the  defendant 
were  usually  designated  ai  tbe  franchtw  or 
franchises  ot  Ihe  companv  speclflcaily.  with- 
out other  description,  and  the  term  included 
the  powers.  privilegeSi  and  ImTnuniiles  con- 
ferred by  both  Federal  and  stai«  authority. 
The  terra  embmced  all  Ibose  powers,  duties, 
and  Immunities  which  were  conferred,  or  sup- 
posed to  lie  conferred,  upon  the  railroad  com- 
pany tor  Its  operation  from  either  source  or 
from  both  sources. 

By  g  9  of  tbe  general  act  of  1863,  mentlooed 
above,  tbe  Central  Pacific  Itallmad  Company 
was  authorized  to  construct  a  railroad  and  lel- 
egrapb  line  from  tbe  Pacific  coast,  at  or  near 
San  Francisco,  or  the  navigable  waters  of  Ibe 
SscramenlD  river,  to  the  eastern  boundary  of 
California,  upon  the  same  terms  and  condi- 
tions in  all  respects  as  were  contained  in  the 
act  for  the  construction  of  the  overland  rail- 
road and  telegraph  line,  and  to  meet  snd  COU- 
oect  with  Ihc  railroad  and  telegraph  line  on 
the  eastern  boundary  of  California.  Each  of 
the  companies  was  required  to  file  ils  accept- 
ance ot  the  conditions  of  Ihc  act  In  theDepnrt- 
menl  of  tbe  Interior  within  six  months  ader 
its  passage. 

By  the  10th  section  of  Ihe  general  act 
the  Central  PficIAc  Rnilroad  Company,  atti-r 
completlngitsroad  across  the  slKteofCafifornia, 
was  aulhoriieil  to  continue  the  construction  of 
the  railniad  and  telegraph  Ibrough  Ihe  lernto- 
rles  of  tbe  United  Slates  to  the  Missouri  river, 
including  tbe  branch  roads  specified  In  the  act, 
upon  Ihe  routes  indicated,  on  the  terms  and 
conditions  provided  in  the  act  in  relation  lo 
the  Union  Pacific  Railroad  Company,  until 
the  roads  should  meet  sod  connect,  and  the 
whole  line  of  the  railroad  and  branches  and 
telegraph  should  be  completed. 

By  la  16  of  tbe  act  niemioned  power  wu 
given  to  Ihe  Central  Pacific  to  consolidate  with 
the  other  companies  named  therein. 
*By  §17It  was  provided  that  in  case  the[]  31 
company  or  companies  tailed  lo  comply  with 
Ibe  terms  and  conditions  ot  the  act,  Congress 
might  pass  an  act  to  Insure  the  speed;  coniple- 
lion  of  tbe  road  and  branches,  or  put  the  same 
in  repair  and  use,  and  direct  Ihe  income  of  tbe 
railroad  and  telegraph  line  to  be  Ihcreafler  de- 
voted to  tbe  use  of  tbe  United  States;  and  fur- 
ther, that  if  the  roads  mentioned  were  not 
completed  so  as  to  form  acoclluuous  liuefrom 
the  Missouri  river  to  the  naviguble  waters  of 
Ibe  Sacramento  river  by  Jul;  1,  187S.  the 
whole  ot  the  railroads  mentioned  and  to  be 
constructed  under  the  provisions  of  Ihe  act, 
logelber  with  all  their  properiy  ot  every  kind 
and  character,  should  be  forfeited  to  and  taken 
possession  of  by  the  United  Slates. 

The  18Ch  section  provided  that  when  Ibe  net 
eamlngi  ot  Ihe  entire  road  should  reach  a  cer- 
tain percentage  upon  Its  cost,  CoDgreti  mlyht 
reduce  tbe  rales  of  fare  thereon.  If  unreason- 
able In  amount,  and  might  fix  and  establish 
the  same  by  law;  and  It  declared  that  the  bel- 
ter to  accomplish  the  object  ot  the  act,  namely, 
to  promote  tbe  public  Interest  and  welfare  of 
the  construction  of  Ihe  railroad  and  telegraph 
1C8  U.  8. 
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yne,  and  to  keep  Ihe  wine  in  wortdnn  orAer, 
ftnd  lo  Kcure  to  tbe  (toveromenl  at  »11  limea 
(bnt  pnrtlculu'ly  !□  Hme  ol  nut)  the  use 
Bud  beneflU  ot  tbe  Nme  for  pMU),  military, 
kad  otber  parposes,  CoitRress  mlpbt,  at  aiij 
Ume,  baYing  due  regard  for  ibe  rigbu  of  ibe 
ocHnpantes  dbdimI.  add  to,  alier.  atnend.  or  re- 
peal tbe  act,  and  tbe  compaoiea  were  required 
to  mnke  annual  reports  as  to  tbe  matlera  men- 
tioned to  tbe  Becretar;  of  tbe  Treanuiy. 

B;  the  act  ol  ConftreH  of  July  3,  IBM, 
•mendatorj  of  the  act  o!  Julj  1,  1663,  addl- 
tiona]  powers,  dgbla,  priyllegea,  immmitlies, 
and  propertj  were  granted  to  tbe  companies 
CDgnged  in  tbe  great  national  work  proposed 
bj  Congreaa  in  tbe  former  act,  in  order  to  se- 
cure tbe  completion  of  'bat  work,  wbicb,  at 
Uiat  lime,  was  of  Imminent  necessltj. 

By  S  16  of  tbie  lant  act  h  was  provided  that 
ibould  tbe  Ceolral  Pacific  RaIlro«d  Company 
.complete  Its  line  to  Ibe  eastern  boundary  of 
tbe  BlBle  of  California  before  tbe  line  of  the 
132]*[Jnion  Pacific  Railroad  shall  hare  been 
ntended  westward  so  as  to  meet  the  line  of  tbe 
flist  named  company,  that  company  might 
Miend  lis  line  eastward  ISO  miles  on  Ibe  PBtab- 
liabed  route  so  aa  to  meet  and  connect  with  Ihe 
line  o[  tbe  Union  Pacific  Railroad,  complying 
In  all  respects  nitb  tbe  provisions  and  resliic- 
tions  of  the  act  as  to  the  Union  T>aclflc  Rail- 
road, and  when  it  was  cotnpleied  should  enjoy 
■11  the  rights,  privileges,  and  beueUts  conferred 
by  Ibe  act  ou  Ibe  latter  company. 

It  is  found  by  the  court  that  the  Central 
Pacific  Railroad  Company  accepted  tbe  pro- 
Titiona  of  the  acU  of  1863  atid  ISM;  and  that 
on  or  about  October  21.  1864,  that  company 
aailgnrd  to  IheWpstwn  Pacific  Railroad  Coi» 
pany,  a  corporation  creaied  and  then  existing 
under  tbe  lawH  of  California,  all  ils  rigbtn  un- 
der Ibe  acts  of  Congress  so  far  as  Ihey  related 
to  tbe  construction  of  tbe  railroad  and  tele- 
prapb  Hue  between  ibe  cities  of  San  Jose  and 
Sacramento,  in  Cnlifornla;  and  that  this  as- 
signment was  ratified  and  confirmed  by  Con- 
gress, in  the  act  of  March  3,  1865,  to  aaiend 
the  constituting  acts  of  1863  and  1864. 

Tbe  act  of  March  3,  1865,  provided  that  §  10 
of  the  act  of  July  3. 1864,  should  tie  fo  modified 
and  amended  aa  to  allow  the  Central  Pacific 
Railroad  Company,  and  tbe  Western  Pacific 
Railroad  Company  of  California.  Ibe  Union 
Pacific  Railroad  Company,  and  the  eastern 
division  of  the  Union  Pacific  Railroad  Com- 
pany, and  all  other  companies  provided  for  in 
tbe  act  of  July  2.  1864,  lo  issue  their  6  per 
cent  thirty  years'  bonds.  Intetest  payable  in 
■ny  lawful  money  of  tbe  United  Slates,  upon 
1  be) r separate  roads.  Aud  tbecnrnpanieswere 
thereby  aulboriied  to  liisue  respectively  tbeir 
bonds  lo  tbe  extent  of  lOTI  miles  in  advance  of 
a  continuous  completed  line  of  constnictlon. 
IDd  the  asslenment  made  by  the  Central 
Pacific  Railroad  Company  of  California  to  tbe 
Western  Pacific  Railroad  Company  of  the 
ataie,  of  Ibe  right  lo  construct  all  that  portion 
of  tbe  railroad  and  telegraph  from  tbe  city  of 
San  Jose  to  the  city  of  Sacramento,  was  thereby 
ratiHed  aud  confirmed  to  the  Western  Pscific 
133]RailroadCompany,*wiIhalllbeprivileKe 
and  benefits  ot  Ihe  several  BCtsofCongresarerai 
tag  thereto,  subject  to  tbe  conditions  thereof. 

The  Central  Pacific  Railroad  Company  was 
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rowcred  by  tbe  ataie  of  California  lo  con- 

iiclwtthlDlti  tlmlta  various  iiaes  of  railroad, 
and  to  equip  tbem  with  Ibe  appurtenaacei 
easeollal  to  give  to  their  operations  efBciencv 
and  usefulness.  It  is  conceded  that  uolll  April 
4.  1864,  Ihe  Central  Pacific  Railroad  Company 
aud  other  railroad  corporations  of  the  atate 
exerclaed  and  enjoyed  what  are  termed  tb« 
franchises  of  its  corporations,  that  Is,  tb« 
rights,  powera,  privileges,  and  immunltlea 
coDterred  upon  tbem  by  stale  authority, 
and  also  various  powers,  duties,  privileges, 
and  immunities  conferred  upon  them  by  Ibe 
general  government,  and  which  are  termed 
Ibeir  Federal  trancbises.  Bui  on  that  dale,  tbe 
4th  of  April.  1864,  tbe  legislature  ol  Callfomia 
abrogated  tbe  state  franchises  of  those  corpo- 
rations, and  aubeiituled  by  adoption  in  Ibeir 
place  Ibe  Federal  francbiaea  wbicb  bare  re- 
mained lo  force  ever  since. 

Tbe  provisions  of  tbe  act  of  Congress  of 
July  1.  1863.  and  of  July  2,  1B64.  stale  with 
entire  distinctness  tbe  rights,  powers,  dulieB, 
privileges,  and  Immunities  of  the  principal 
railrono— that  of  the  Union  Pacific — and  of 
tbe  auiiliary  roads  connecting  tberewltb.  The 
moat  ecsenlial  features  are  tbe  following: 

I.  The  act  of  July  i,  1863.  anlhoriiAl  the 
Union  Pacific  Railroad  Company  I c  


mails,  troops,  and  munitions  of  war.  This 
was  a  plain  exercise  of  the  expresa  power  "to 
eslablisb  post  roads"  and  of  the  Implied  power 
to  construct  military  loads. 

3.  Tbe  same  act  authorized  the  Central 
Pacific  Railroad  Company  lo  construct  its  road 
on  tbe  same  terms  and  condillons  as  Ibose  of 
IheUaloc  Pacific. 

S,  Tbe  Bd  section  of  the  act  of  July  2,  1664, 

Erovided  in  tbe  u.^ual  form  for  the  eserciae  by 
olb  companies  of  the  Federal  right  to  acquire 
the  right  of  way  for  tbe  construction  ot  these 
post  and  military  roods. 

4.  Tbe  Central  Pacific  Company,  waa  tbos 
made  theageol  of  the  government  in  lis  eierclae 
of  Ibe  coDstitulional  "power  to  establish  [134 
post  roads  and  military  roads.  No  state  law 
could  have  obstructed  or  impeded  Ihe  Federal 
government  in  the  exercise  of  tbis  power  or 
in  any  degree  wbalever  have  limited  or  faclll- 
teled  the  Central  Pacific  Company  In  the  en- 
joyment of  the  Federal  franchise  thus  con- 

G.  If  the  consent  of  tbe  stale  was  necessary 
lo  the  eslabliehment  of  this  road  by  the  United 
States  it  will  be  found  in  tbe  statute  of  Cali- 
fornia enacted  In  1853,  wbicb,  independent  of 
its  preamble,  reads  aa  follows: 

"Sec.  1.  Tbe  right  of  way  through  this  Stale 
is  hereby  granted  lo  the  United  States  for  ib« 
purpose  of  conatruellng  a  railroad  from  tbe 
Atlantic  to  ttaePadfic  ocean."  Cal.  SUt.  ISDS. 
§  1.  p.  150. 

If  the  consent  of  Ihe  stale  was  necessa^  10 
the  complete  subctilution  of  the  Federal  tran- 
chise  for  any  then  existing  stale  franchise  for 
the  construction  ot  the  road,  it  will  be  found 
in  tbe  act  of  the  legislaturi- of  tbeslBleof  Csll- 
fornia  of  April  4,  1864,  wbicb,  afler  a  compre- 
hensive grant  to  the  company  of  all  neceasai^ 
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dte«,  "to  enable  Htd  company  more  fullj  iDri 
complelely  to  comply  with  and  cootorm  to  the 
prorifiions  aod  cODditloDS  of  said  act  ot  Cod- 
gre8B,"coDcludeB wilb  Ibe  following  tnnguaef: 
"Hereby  coDflrmlDs  to  and  TeMing  in  saiii 
company  all  Ihe  Hebte,  privileges,  francbises. 


power,  and  autborlly  conferred  apon.  gran  led 
to,  or  Tested  in  uid  compaDy  by  said  act  of 

Congrese;  hereby  repealing  all  laws  and  parla 


of   laws   inconsistent  or  in  cooflict  nith   the 

ETorisioDS  of  this  act  or  the  rights  and  piiyi 
'ges  berein  granted."  Cal.  Slat.  1863-64.  g  1, 
p.  471,  Id  ihe  opinion  of  the  majority  ot  the 
court, delivered  byihe  Chief  Justice,  It  is  said 
that  the  general  rule  expressed  by  Mr.  Juntiu 
Miller  in  Tnylor  t,  Seear  [Stal^  R.  Taz 
Cam")  93  D,  S,  575  [33: 683],  -that  the  tran- 
Cbises,  capital  Block,  business,  and  profits  of 
all  corporations  are  liable  to  taxation  in  Ihe 
place  where  they  do  businees  and  by  the  state 
whlcb  creates  Ibem."  admits  of  no  dispute  at 
tbla  day,  and  then  the  opinion   adds  that  the 

Iuesiion  here  is  not  a  question  of  the  value  of 
35]  the  slate  franchises,  but  "wbellier  those 
franchises  existed,  for  If.  in  188T,  the  plaintiff  in 
error  (the  Cculral  Pacific  Railroad  Company] 
possea^  Buy  subsisting!  rights  or  privileges, 
01  ber wise  called  franchises,  derived  froai  the 
alale.  Iben  (hey  were  taxable,  and  the  eilenC 
of  their  value  was  to  be  dciermined  by  the 
board  of  equallzalioii.  A  complete  answer  to 
the  Krouiid  of  the  opinion  is  found  in  Ihe  act 
of  Ibe  legislature  of  California  of  April  4, 
1864.  passed  twenly-tbiee  Tears  before  1887, 
to  which  I  have  above  referred,  which  abro- 
gated the  state  fraDchises  previously  exlstine, 
and  substituted  lo  tbelr  place  the  Federal 
francblses. 

Tlie  Federal  francbtses  for  ibe  construction 
of  the  Ceolral  Pacific  railroad  from  the  PacISc 
coast  to  the  eastern  boundary  line  of  Califor- 
dIa  as  a  part  of  (be  coDilnuous  military  aod 
post  road  to  the  Missouri  river  established  by 
CoDgreas  could  have  bad  no  rival  in  a  Elat« 
franchise  -for  Ihe  construction  of  the  same 
road;  hut  in  order  that  this  mtehl  never  be 
questioned.  Ihe  legislature  of  the  state  nf  Call 
fomia  obliterated  Ita  own  franchises  when  it 
ratified  and  confirmed  the  franchises  eiven  by 
Ihe  Federal  government  to  the  Central  PaciSc 
Railroad  Company.  How,  then,  can  the  stale 
twcnlylhree  years  later  tax  alleged  state  fran- 
cblses cU'.tned  by  Its  authorities  to  underlie 
the  Federal  franchises?  Suppose  (tie  alleired 
B(n[e  franchises  should  be  sold  for  a  delinquent 
tai  thereon  under  the  authority  of  the  state, 
and  an  aitempt  should  be  made  to  place  ibe 
piiTcbaeer  In  possession,  a  Federal  Judge  would, 
of  course,  be  applied  (o  for  an  injunction, 
which  would  undoubtedly  be  granted,  and  the 
■badow  of  tbe  shade  of  the  alale  franchisee 
would  appear  do  more. 

But,  uotwlthslanding  this  express  abrogation 
of  (be  state  franchises,  meaning  by  that  the 
power*,  duties,  rights,  privileges,  and  Immuni- 
lies  of  the  stale  corporations  couferred  bv  (he 
le^rlBlature  of  the  itale  of  California,  and  Ibe 
substitution  In  place  thereof  of  the  franchises 
conferred  by  Ibe  general  governmeat.  (be  state 
of  California  has,  since  the  abrogation  nf  (be 
alate  francblsea  and  Ibe  aubslitulion  of  the  Fed- 
eral franchises  In  Tarioua  ways,  subjected  that 
railroad  and  it*  franchises,  whether  derived 


from  atate  or  Federal  anlhorltT,  •wbldiflM 
were  essential  (o  tbe  successful  working  ot  Uw 
road  brought  into  pxislence  by  tbe  Federal  gov- 
ernment, to  heavy  burdens  in  tbe  way  of  taxa- 
tion, and  thus  impo!>edan  adilllioDalobataclela 
the  einciency  of  the  Central  Pacific  Railroad  il 
the  execution  of  (be  general  operatlona  ot  Iha 
overland  railroad. 

The  question  presented  la  whether  the  bar- 
den  thus  imposed  upon  tbe  franchfsea,  roadbed, 
rails,  and  rolling  stock  of  rallroada,  whether 
or  not  operaled  in  more  tban  one  county,  caa 
be  lawfully  a-isessed  upon  them  when  they  coo- 
Elilule  the  grant  of  the  general  govern  meat,  or 
an  essential  part  of  or  are  appurtenant  lo  tba 
franchises  of  the  state  corporaiion  which  ii 
used  as  an  instrumeDtality  nf  tbe  overland  road. 
The  stale  board  of  equalization  baa  asseaied 
the  franchises  of  the  state  as  a  distinct  element 
in  the  estimale  of  the  valuation  of  tbe  railroad, 
carrying  its  estimate  to  an  enormous  sum  In 
manv  iupiances,  ax,  in  the  present  case,  to  tbe 
sum  of  $18  000.000:  and  at  (be  same  time  iibaa 
assessed  the  Federal  fraDCbisee.  that  is,  thoaa 
derived  from  the  general  government,  ai  a  dis- 
tinct and  separate  element  in  the  esiimale  of 
the  valuation  of  (be  railroad,  and  has  blended 
the  two  franchises  in  detertniuinir  tbeTaluation 
of  (he  railroad  for  the  purpose  of  taxation. 

It  seems  to  me  as  an  extravagant,  if  not  an 
absurd,  posiiion.  in  the  face  of  the  specific  leg- 
iaialion  by  (he  slate,  abrogating  its  frBncblsCI 
of  tbe  Centra!  Pacific  Railroad  Company,  and 
substituting  the  Federal  franchisea  in  iheir 
place,  to  contend  that  (he  s[ate  franchises  atil) 
exist  and  can  be  enforced  and  be  made  the  sub- 
ject of  estimate  In  Ihe  valuation  of  the  railrcwl 
for  taxation.  Tbe  Federal  franchises,  stand- 
ing alone,  cannot  be  impeded  or  hampered  in 
any  way  by  slate  legislation  This  would  fol- 
low had  nol  tbe  state  eipressed  Itself  in  tba 
emphatic  way  il  has  done:  "Confirming  to  and 
vesting  in  laid  company  all  Ibe  rights,  privi- 
leges, franchisrs.  powers,  and  au(borilT  con- 
ferred by  the  grant  to  or  vested  in  aaio  com- 
pany by  said  act  of  Congress,  hereby  repealing 
all  laws  and  parts  of  laws  inron<ilstent  or  ia 
confiicl  wi(b  (he  provisions  of  this  act.  or  tba 
rights  and  privileges  berein  granted."  Tbe 
state  fninchises  (bus  abrogated  and  diacanled 
canno[  he  again  'restored  to  life  by  mere  [137 
words,  however  often  repeated  and  with  what- 
ever asseveration  made.  Tbedishouored  fran- 
chises are  gone  forever. 

Independently  of  (his  view,  Ibe  Iwo  fran- 
chises, (he  so-called  stale  franchise  and  tbe  ao- 
called  Federal  franchise,  if  both  exist  at  tbe 
same  time,  are  to  be  treated  as  necessarily  so 
blended  together  (bat  they  cannot  )>e  separated 
and  given  a  distinct  valuation  in  the  total  eatl- 
mate.  And  even  when  separated,  were  that 
poaiible,  the  inevitable  blending  follows  the 
moment  tbe  value  of  the  railroad  becomes  a 
matter  of  serious  coosiileration  for  the  purpoae 
of  fixing  the  amount  of  the  assessment.  1  con- 
strue the  state  and  Federal  franchises  as  twing 
simply  tbe  rieht  conferred  upon  them  to  com- 
plele  and  operate  (he  road.  And  whaievn 
part  the  slate  or  Federal  franchises  may  bare 
played  in  acoompllsbioe  this  result,  tbe  separ- 
ate effect  of  either  cannot  be  distinguished 
from  Ihe  other,  and  apply  to  each  and  every 
mile  of  (he  road.  The  two  franchises  have  lit* 
1«3  l.  S. 
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Wilared  each  other  at  every  aiep  of  Iheir  eier- 
cite.  It  follons  that  theaeparate  eslimationof 
tbe  tfllaiiOD  of  ILe  no-called  slate  franchiaea 
when  it  existed,  wbicb,  aa  appears,  was  only 
for  a  limited  period,  was  impo^ible,  and,  for 
tnaa;  reasona  wblcb  ne  nil]  atate,  it  naa  ncret 
intended  that  auch  atate  rrancUiaea  abould  be 
•HKsaed  and  taxed  aa  a  aepaiate  entity  in  the 
eatlmate  of  tbe  value  of  tbe  railroad. 

In  tbe  case  of  California  v.  Central  P.  R. 
Co.  127  U.  a.  84  [32;  155.  2  Intera.  Com.  Rep. 
1581.  Ibis  court  decided  tbat,  aslbeaBseasmeDta 
of  the  state  board  of  qqualJEation  sgainnt  Ibe 
Central  Pacific  Railroad  Company  of  18B8  and 
18S4,  and  the  assessment  agaitiat  the  Southern 
Pacific  Railroad  Company  of  188&,  included 
the  franchises  conferred  by  Ibe  United  States 
upoQ  those  corporations,  respeclively,  tbe  as- 
Mssmenta  were  void  as  repueoaot  1o  tbe  Con- 
MltulioD  and  laws  of  the  United  Ijtatea  aod  tbe 
power  of  Congress  lo  regulate  commerce 
UDoDg  tbe  several  sUles.  127  U.  S.  41-48 
[88:  167-169]. 

It  appears  by  the  record  that  the  complaint 
In  tbis  action  contains  nineteen  counts,  upon 
lh«  same  number  of  alleged  causea  of  action. 
Tbe  flrsl  count  Is  for  atate   lazes;  tbe  other 
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1381  'I"  PtopU-7.  Central  P.  B.  ft.  83  Cal. 
SVS,  3BB,  1 1  »as  held  by  the  supreme  rourt  of  Ibe 
■lale  that  g  3670  of  its  Political  Code  prescrib- 
ing a  special  form  of  complsint,  was  In  conflict 
vitb  its  Consiituiion,  and  that  a  complain!  in 
an  action  to  recover  taxes  levied  upon  a  rall- 
ro«d  could  not  join  causes  of  action  In  favor  of 
Ibe  several  counliea  throuijb  which  the  road 
runs.     But  thai  is  not  material  In  tbe  present 

Each  of  the  eighteen  coiinla  alleges  that  the 
defendnDt  is  a  corporation  orjianized  and  eiist- 
Ins  under  tbe  laws  of  California,  engaged  in 
operating  a  railroad  in  more  than  one  county 
of  the  (tate.  The  state  sets  fortblts  claims  for 
a  recovery,  and  asks  for  judgment  lu  its  favor 
for  the  several  assessments  stated  against  the 
francbises,  or  some  portion  thereof,  which  con 
Btllute  a  grant  of  (be  general  govern  me  at,  or 
appurtenances  to  tbe  grant  of  the  slate  corpo- 
raiion,  rendering  it  efBcieDC  end  useful  as  an 
ioslrumenlalily  of  the  overland  road,  the  ^rcat 
worb  undertakeo  by  tbe  general  government. 
The  complaint  alleges  in  iia  several  counts 
that  in  August.  ltjR7,  whlcb.  as  slated  above, 
was  twenty-three  years  after  tbe  slate  fran- 
chises to  the  defeiKinnt  bad  been  abrogated  and 
annulled,  tbe  state  board  of  equalizjilioo.  for 
Ibe  purpose  of  state  and  county  taxation  for 
tbe  fiscal  ycjr  ending  June  30,  1S88.  assessed 
to  the  defendant,  tben  tbe  owner  and  o[wratnr 
thereof  in  more  than  one  county  in  the  slste, 
Ibe  franchise,  roadway,  roadbed,  rails,  and 
lolliog  Slock  of  the  defeodanl's  railway,  then 
itilbin  Ibe  slate,  at  Ibe  sum  of  $18,000,000: 
and  that  wiibln  ten  days  after  Ibe  :-td  Mon- 
day in  August  of  that  year  Ibe  board  appor- 
tioned the  total  assenament  of  tbe  franchise. 
roadway,  roadbed,  rails,  and  rolling  slock  of 
the  defendant  to  the  counties  in  the  slate  in 
which  defendant's  railway  was  located,  in  pro- 
portion 10  (he  number  of  miles  of  defendant's 
railway  laid  in  aucb  coucties;  and  tbe  amounts 
of  Ibe  total  asaesameoi  thus  appoftioned  by  the 
tKiard  to  tbecouDtlea respectively, and  thenum- 
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ber  of  miles  of  defendant'a  railway  laid  in  the 
counties  respectively. 

Tbe  complaint  concludes  with  a  demand  for 
judgment  'ugainst  the  defendant  for  the  [1311 
several  sums  of  state  and  county  tai  alleeed  to 
he  delinqueutaod  unpaid  as  slated  therein, aggre- 
gating the  sum  of  $295,740.71,  with  5  per  cent 
ibercoD  for  delinquency  and  nonpayment,  with 
interest  st  tbe  rate  of  2  per  cent  on  tbe  amount 
from  tbe  last  of  December,  1887;  alao  for  the 
costs  of  suit  and  for  attorney's  fees. 

To  tbe  complaint  a  demurrer,  general  and 
special,  was  interposed  by  the  defendant.  The 
superior  court  overruled  tbe  demurrer  with 
leave  to  tbe  defendant  to  answer  the  complaint. 

The  answer  of  tbe  defendant  puts  in  issus 
most  of  the  malerial  allegations  of  (be  com- 
plaint, and  sets  up  various  spedal  and  afflrma- 
tlve  defenses.  One  of  those  defenses  is  tbat 
the  "franchise"  as'^ssert  lo  (he  defendant  by 
tbe  slate  board  of  equalization  was  derived 
from  the  government  of  the  United  States 
through  certain  acts  of  Congress  [cammnnly 
tcnonn  as  the  PmcISc  railroad  acts);  tbat  tbe 
aanie  is  held  and  used  by  tbe  defendant  aa  one 
of  tbe  means  and  Instrumentalities  of  tbe  Fed' 
eral  government,  and  waa  therefore  not  (ax- 
able  by  the  slate;  and  that  the  assessmeot  of 
this  franchise  was  »o  blended  wiib  the  nbole 
assessment  as  not  lobe  separable  therefrom; 
and  that  the  whole  assessment  was  therefore 

On  the  trial  of  tbe  issues  presented  by  Ibe 
pleadings,  the  complainant  was  allowed  l^  the 
court,  against  tbe  ohjeetion  of  the  defendant, 
to  introduce  in  evideiire(l)  the  duplicate  reconi 
of  assessment  of  railways  by  tbe  atate  board 
of  equalization  for  1887,  flleii  in  the  office  of 
tbe  comptroller  of  tbe  state  of  California,  Oc- 
tober 11,  188T.  The  court  overruled  tbe  ob- 
jections of  the  defendant  and  admitted  the 
paper  in  evidence,  and  an  exception  was  taken 
lo  tbe  ruling  of  tbe  court.  The  duplicate 
record  of  assessment  of  railways  by  Ibe  state 
board  of  equalization  for  1S8T,  wbicb  was 
dated  August  IS.  18H7,  simply  states  that  tbe 
defendant  owns  a  certain  railway  in  Ibe  slate, 
operated  in  more  than  one  county,  being  the 
entire  rsilway  of  (he  company  in  the  slate,  and 
then  follows  this  paragraph,  wl  lb  out  any  evi- 
dence in  support  of  its  averment: 

"And  it  appearing  tbat  the  actual  value  of  the 
franchises,  'roadway,  roadbed,  rails,  nnd[140 
rolling  stock  of  said  company  within  Iho  stale, 
at  tbe  said  date  and  lime,  was  and  still  is  tbe 
sum  of  (18,000,000;  Iberefore  it  is  hereby  or- 
(Inred  thnt  the  said  franchiae,  roadway,  road- 
bed, mils,  and  rolling  stock,  for  the  year  1887. 
be,  and  the  same  are  hereby,  assessed  tA  tb« 
said  Central  Pacific  Railroaa  Company  at  the 
sum  of  $18,000,000," 

The  evidence  mentioned  Id  tbe  duplicate 
record  of  assessment  of  railwaya  was  Ibe  only 
proof  offered  by  the  plaintiff  in  suppnrtof  anv 
of  its  causes  of  action,  and  that  evidence,  it  is 
plain,  was  not  entitled  to  any  weight  in  tbe 
determination  of  tbe  case,  not  being  aupporled 
by  nuy  other  evidence. 

On  the  part  of  the  defendant  evidenoe  wu 
offered  lo  show  tbat  the  slate  board  of  equali- 
zation knowingly  included  tbe  value  of  the 
'■Federal  franchise"  in  the  aasessmenl  to  ques- 
tion, aa  It  bad  done  In  tbe  aasewment  which 
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WH  afterward*  before  tbU  court,  and  declared 
Toid,  in  California  v.  Central  P.  R.  Co.  137 
U.  S.  1  [S2:  100. 2  Iiit«n.  Com.  Rep.  1S3],  and 
III  other  useaamenU. 

The  flndlDKi  ot  the  auperlor  court,  aito  (be 
alleicaUoii*  of  the  complaint,  were  tbat  Ihey 
wf  re  true,  except  aslocouDselfe«a,  aitowbich 
li  waa  fouDd  tbat  a  reoBoaable  compeDsation 
for  tbe  aerrlces  i>f  two  ot  tbecouneel employed 
wagT^  per  cent  on  lb e  amount  recovered,  and  2i 
per  cent  tor  the  tbird  counsel. 

As  to  tbe  afflriDatiTe  aUegalioQS  of  tbe  va- 
Bwer  tbe  court  among  otberlbinga  found: 

"That  on  the  18tb  a%$  of  August,  1S87,  tbe 
■tate  banrd  of  equaltzallon  of  tbe  stale  of  Cal- 
ifornia did.  for  the  purposes  of  laxailoo  for 
tbe  flucal  jear  18ST,  asseM,  aa  a  unit,  and  not 
separately,  Uie  franchise,  roadway,  roadbed, 
raits,  ana  roliingatocli  of  defeodent's  railroad, 
then  being  and  siluaie  witbln  tbe  state,  a>  tbe 
sum  and  value  menlioned  in  tbe  amended  com- 
plalni,  aod  did  then  and  there  euter  such  as- 
sessment upon  ita  minutes  and  In  its  record  of 
aasesaments;  tbat  aucb  assessment  la  tbe  one 
upon  which  the  several  laiea  mentioned  In  the 
complaint  herein  arts  based,  and  no  ol  her  aa- 
aeesment  ibau  tbe  one  aforesaid  was  ever  tnade 
by  Ibe  board  of  equnlizalion  or  other  Hssessor 
of  ibe  property  of  defendant  for  tbe  fiscal  year: 
141]  *ihat  tbe  board  did,  at  the  lime  and  in 
tbe  msDEicr  atleged  in  tbe  amended  complaint, 
apportion  the  assessment  and  transmit  it  and 
tbe  apportionment  lo  tbe  county  and  city  and 
couDiy  auditors,  and  the  assessmeDl  and  tbe 
apportioDmeDt  thereof  were  entered  upon  tbe 
asu;ssment  rolls  of  tbe  counties  and  tbe  cities 
and  counties  as  alleged  in  (he  amended  com- 
plaint, as  hereinbefore  found. 

"That  Ibe  board  of  equalization,  In  making 
the  assessment,  did  assess  tbe  franchise,  road- 
wny,  roadbed,  mils,  and  rolling  stock  ot  de- 
fendant's railroad  at  tbelr  full  cash  value, 
without  deducting  therefrom  the  value  of  Ibe 
mortgage  or  any  part  thereof,  or  tbe  value  ot 
tbe  bODds  Issued  under  the  acta  of  Congress, 
given  and  existing  thereon,  as  aforesaid,  to  se 
cure  Ibe  lodebtcdoess  oF  the  compaoy  to  the 
holders  of  tbe  bonds,  and.  Id  mahing  such  as- 
leagmenl  the  board  did  not  deem  nor  treat  the 
moTigase  or  bonds  a*  an  interest  in  ibe  prop- 
erty, but  it  assessed  tbe  whole  value  of  the 
property  v-  assessed  to  defendant  In  the  Kame 
manner  it  would  have  done  had  there  been 
no  mortgage  thereon." 

The   conclusions  ot  law  from   tbe   Bodings 

were    that    plaintiff  was    entitled   to   rec 

judgment  for  tbe  several  principal  sunt 
iiHie  and  county  'axes  found  ia  tbe  record  of 
•SECSsmenls  ot  railways  lo  be  deliniguent  and 
unpaid;  also  tnlereatupon  tbe  principal  f-"' 
Irom  tbe  27tb  day  of  December,  1887,  al 
rate  of  7  per  cent  per  annum,  up  to  the  datenF 
Judgment;  also  to  lecover  6  per  cent  penalty 
upon  the  principal  sums;  also  fees  for  lepial 
services renderea  herein  by  two  of  the  oounsel, 
■  sum  equal  to  7^  per  cent  on  tbe  amount  re- 
covered, and  by  the  third  counsel  a  sum  equal 
to  3^  per  cent  of  that  amount. 

Judgment  was  entered  upon  the  findings  In 
favor  of  the  plaintiff  for  tbe  sums  meolloned, 
and  amotion  lor  a  new  trial  was  overruled. 

The  malority  of  tbe  supreme  court  of  the 
•late.  Id  Ibelr  oplnloa,  auaialned  the  conteo- 


tlons  ot  tbe  state  upon  tbe  quesllona  preaented, 
lib  tbe  exception  of  the  questtoas  In  respect 
1  Interest  on  tbe  amount  of  taxes,  and  tbe  feea 
of  one  of  the  counsel,  and  affirmed  the  judg- 
ment entered. 

'Ht.  Justice  McFarland  dissented  trom[142 

:opinlonoftbecourt.  Tbla dissentlo^oplDios 

presses  so  fully  and  clearly  and  aatufactorily 

tbe  views  wbicn  I  entertain  that  tbey  are  set 

forth  in  full: 

"in  my  opinion,"  says  JuMlce  HcPatland, 
"the  assessment  In  question  [tbat  of  1887]  to 
void  under  the  decisions  of  Ibe  Supreme  Court 
of  tbe  United  States  in  the  cMe  of  CaHfimi« 
Ctntral  P.  B.  Co.  187  U.  S.  1  [82:  150,  » 
Inters.  Com.  Rep.  1S8],  becaiue  It  Includes  a 
Federal  franchise,  and  thua  attempts  to  tax 
'one  ot  the  means  or  instrumental  I  ties  etn- 
ployeit  by  tbe  Cnlied  States  government  for 
csrryingintoeffect  llBSovereignpowela.'  That 
tbls  cannot  be  done  by  a  state  has  been  the  ea- 
lablislied  law  wver  since  the  decision  of  ibe 
Uniied  States  Supreme  Court  In  McCulloth  v. 
Maryland,  17  U.  S.  4  Wheat.  816  [4:  5701. 
which  was  render^  in  1819.  The  principle 
was  fully  recognized  and  declared  bv  this  court 
in  S.in  HrnHo  County  v.  8i>ut/>^m  P.  It  Co.Tt 
Cal.  G18,  and  .San  Frandaco  v.  Wetttrn  U. 
Ttlfq.  Co.  Be  Cal    HO  [17  L-  R.  A.  801], 

"Tbe  only  difference  between  tbe  above- 
mentioned  cases  In  127  U.  S.  1  [S2:  150,  3  In- 
ters. Com.  Rep.  153],  and  the  case  at  bar  is  that 
in  the  former  the  trial  court  found  that  the 
board  of  equalization  included  In  >bc  a>- 
lent  Ibe  value  of  'all  f ranch ises  and 
corporate  powers  held  and  exercised  by  ibe  de- 
fendant.' wbilein  Ibe  case  at  bar  the  court  be- 
low found  that  the  said  board  in  making  the 
assessment  for  the  year  18d7 'did  noi  Include 
In  its  said  assessment  anv  Federal  franchise.' 
But  Ibe  assessment  In  both  Instancea  was  es- 
aciiy  Ibe  same,  namely,  'the  franchise'  of  the 
railroad.  In  Ibe  former  cases  it  does  not  ap 
pear  tbat  tbe  trial  court  received  any  evidenM 
on  tbe  question  as  to  what  'tbe  franchise'  In- 
cluded; ami  it  is  probable  that  the  finding  wa> 
based  upon  the  lansimge  of  Ibe  assessment 
alone.  In  tbe  case  at  bar  tbe  iMiurtdid  receive 
evidence  as  to  what  Ibe  members  of  the  board 
intended  by  the  words  'the  francblse,'  and  It 
appears  in  tbe  record  that  the  court,  after 
havlnir  concluded  tbat  'from  a  preponderance 
of  evidence  before  it  tbe  Federal  franchise  of 
defendnnl  was  not  assessed  or  included  in  the 
assessment,'  proceeded  lo  aay  that  'if  by  a  pre- 
pondersnce  of  such  evidence  defendants  cniild 
have  shown  that  the9lHle*i!iiendedIoBnd[  143 
did  include  the  Federal  francbise  h  tbe  as.'ess- 
ment,  I  think  the  court  would  have  to  disrenrd 
ll  as  incomprlenl.  The  effect  of  such  parol  evl- 
deuce  would  tie  toconlradlci  tbe  record,  which 
cannot  be  done.'  Now,  if  it  was  competent 
to  introduce  tenllmony  to  show  tbe  intent  ot 
the  members  ot  the  board  when  tbey  madetha 
assessment,  then  the  court  clearly  erred  In  rul- 
ing out  certain  evidence  offered  on  tbat  point 
by  appellaot.     .     .     . 

"On  the  oiher  hand,  it  the  record  of  tb« 
board  should  ainno  be  cona'dered.  then  It  aim- 
ply  appears  that  'the  franchiae'  was  assessed; 
and  1  cannot  possibly  see  how  that  phrase  can 
be  construed  to  mean  anything  else  than  the 
uAob  franchise  ot  tb«  railroad — all  the  fras- 

isica. 
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chlseibelODginf  to  It.     It  means  ]iut  nbtit  tbe 
lower  court    had  fouad  it  to  meaD.    u  above 

?uoled,  1q  tbe  said  cam  in  127  U  S.  1  [»2:  ISO, 
Inlert.  Com.  Rep.  153].  The  words  'tbe 
fr&Dcblse'  clearly,  In  my  judgmeol,  loclude 
tbe  rif!ht  of  tbe  sppellaat  to  do  bualaeaa— ncd 
tbe  wbole  ot  tbalrieht  That  right  Is  a  uolt 
■nd  Inseparable.  The  court  below  found  [eee 
flodiag  80]  ibat  tbirboard  'did  nsseta  aa  %  unit 
■od  not  aepnrBlelr,  tlie  traochise,  roadnaj,' 
etc  And  IcnnDol  coDCcWe  how  a  court  can, 
flrat,  separate  It,  or.  second.  If  it  could,  bow  11 
could  determine  whlcb  part  to  tbrow  away. 
Moreover,  rhe  main  fnundaUoDot  rbe doctrine 
ot  MeCutloeh  v,  Maryland,  mpra,  is  that  the 
X  Includea  the   power   to  destroy; 


mentality  of  the  Federal  government.  And  is 
It  DOl  manifeat  that  jn  the  case  at  bar  that 
prioclpl'-  protects  the  iostTumeDiality  bere  In- 
volveii  from  injury  or  destruclion  under  Ibe 
pretense  tbat  only  tbal  pjirl  of  the  unity  which 
comes  from  tbe  state  is  inxedl  Are  not  tbe 
eOecIs  and  cnnsequeoces  tbe  same?  In  my 
opinion,  therefore."  adds  ibe  dissealing  Justice, 
"tritlioiit  disctisslrg  the  other  questions  in 
volved.  tbe  judpmenf  should  be  reversed." 

To  review  and  reverse  tbe  ludEmcat  of  tbe 
supreme  court  afBrming  the  ju(l>rmpDt  of  tbe 
aiitierior  court  for  Ibe  city  and  county  of  San 
Francisco,  a  writ  of  error  to  tbe  supreme  court 
of  the  Blale  was  sued  out  of  this  court,  and 
144]  several  *assignmenla  of  error  were  Sled 
for  its  considers tioD.  Hy  attention  will  becon- 
Bned  to  tboae  deemed  ibe  most  important. 

Is).  Thesupieme  court  should  have  reversed 
tbe  ]ud|!;ment  of  Ibe  superior  court  for  tbe 
city  Bud  county  of  San  Francisco  on  Ibe  ground  : 
that  upon  tbe  flndlnz  of  facts  in  tbe  reeord  tbe  ! 
value  of  the  "franchise"  of  the  Central  Paciflc 
Railroail,  derived  from  tbe  United  Blatea, 
called  Federal  fr«ncblse,  was  Included  in  tbe 
assesamentuf  the  franchise,  roadway,  roadbed, 
rails,  and  rolling  stock  of  tbe  railruad,  made 
br  Ibe  state  bo»rd  of  rqnalizntioD  for  the  year 
18ST,  and  was  InsepHrnbie  iberefrom;  and  that 
tbe  whole  of  the  asfeRsment  was  therefore  ille- 
gal snd  void  under  the  Coustilullon  and  lawa 
of  the  United  States. 

2d.  The  supreme  court  should  have  reversed 
tbe  juditment  of  the  superior  court  t«cause 
tbat  court  found  tbat  the  state  board  of  equal- 
ization on  Augusts.  1887,  did,  for  Ibe  purpose 
of  taiution  fur  tbe  fiscal  year,  JSST,  assess  as 
a  unit,  and  not  separately,  tbe  franchise,  road- 
way, roadbed,  and  rolling  stoclt  of  the  Ceitral 
FaciSc  Railroad,  then  being  witbtn  tbe  state 
of  California.  [ 

3d.  The  supreme  court  should  have  reversed  [ 
tbe  judgment  of  tbe  superior  court  upon  the 

6 round  tbat  tbe  property  of  the  Cenlral  Pacific 
ailroad  Company,  including  the  franchise, 
and  every  part  of  the  franchise,  of  ibe  railroad, 
was  and  Is  subject  (o  tbe  lien  of  tbe  mortgage 
of  Ihe  Uatled  States  to  secure  the  indebtedness 
of  Ibat  company  to  it,  and  Ibe  United  Slates 
had  and  bave  an  interest  and  ownership  therein 
to  tbe  extent  of  tbe  Hen,  and  therefore  Ihe 
franchise  of  Ihe  railroad  could  not  and  caonot 
be  taxed  or  assessed  for  taiatlon  by  tbe  state 
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of  California,  under  Ibe  Constitution  and  law> 
of  the  United  States, 

4th.  The  supreme  court  ahould  have  ra- 
versed  the  Judgment  of  the  superior  court  on 
thepmuod  tbat  tbat  court  admilicd  in  evidence 
the  portion  of  the  duplicate  record  of  assessmeot 
of  railways  by  tbe  state  bourd  of  eQualJzution 
Cor  the  year  1887.  relating  to  tbe  assessment  of 
the  property  of  tbe  plaintiff  In  error  tor  tlut 
year  wilAout  proof  of  iti  eorrectntm. 

The  facts  which  are  the  basis  of  Ibe  several 
assignmenls  of  •error  are  contained  In  the[14ft 
legislation  nr  authorized  stalemenls  of  Congrest 
or  of  Ibe  slates  inentiODed.  or  Id  tbe  findings  of 
tbe  court.  Tbelr  legality  aud  validity  are 
tberebv  fully  establlsbad. 

By  the  legislation  of  Congress  to  which  I  have 
refprred.  aa  well  as  bv  the  legislation  ot  the 
state  of  California,  it  is  plain  that  the  Central 
PaciQc  Railroad  Company  was  made  one  of 
the  means  of  accompli sbinf;  tbe  great  work  of 
Congress,  and  whenever,  hy  any  act  of  the  slate 
authorities  of  California,  Uie  franchise  ot  the 
Cenlral  Faciflc  Railroad  Company  was  1d> 
eluded  In  the  assessment  of  the  franchise, 
roadway,  roadbed,  rails,  and  rolling  stock  of 
that  company,  there  was  necessarily  included 
the  franchise  thus  derived  from  the  legislation 
of  Congress.  Indeed,  treating  the  franchise 
of  the  railroad  as  meaning  Its  power  to  con- 
atrucl  Ihe  work  coDlemplated  and  to  conduct 
Its  operations.  It  la  difficult  to  see  bow.  Id  any 
respect.  Its  franchise  could  bo  treated  oiber 
than  as  one  enllre  whole.  Its  power  to  con- 
struct the  road  auihorized  by  tbe  government 
and  to  carry  on  its  operations  could  not  be 
under  the  control  of  tbe  state  authorities  so  b> 
to  interfere  in  any  respect  with  tbe  full  exercise 
of  tbe  powers,  privileges,  and  immuDltlea 
granted  by  Congresa. 

And  It  was  specially  found  by  tbe  court 
below.  In  its  tbirlieih  finding  of  fact,  tbat  tbe 
stale  board  of  eqiiallzalion  on  August  18,  1887, 
for  Ihe  purpose  of  taiatlon  for  the  flscnl  year 
1887,  assessed  ns  a  unit  and  Dot  separately  the 
fraDchise.  roadway,  roadbed,  raits,  and  rolling 
stock.  It  was  therefore  unlawful  that  Its  tai- 
sllon  by  the  state  should  In  any  respect  impede. 
retard,  or  delay  the  exercise  of  the  powers 
conferred  by  Congress  upon  ibe  Central  Faclflo 
Railroad  Company  or  defeat  Its  action.  Nor 
could  any  part  of  Ibe  powers,  privileges,  and 
Immunities  conferred  upon  the  railroad  be  aep- 
araled  from  Ihe  rest,  so  as  to  be  treated  as  an 
Independent  part  ibereof ,  and  any  part  consid- 
ered as  the  special  grant  of  Ihe  stale  and  supe- 

thereof  b 
leeislatiOL. 
It  also  appears  from  tbeteelslatioDof  Congrefli 


>  or  in  any  way  impairing  tbe  control 
f  by  tho  UDited  Slates  pursuant  to  their 


Paciflc  Rallrond  Company  bonds  of  tbe  United 
Stales,  In  designated  amounts  per  mile,  to  aid 
in  tbe  coDStruction  of  its  road,  which  bonda 
and  Interest  were  to  be  repaid  by  the  companv 
at  tbelr  msluritv,  and  that,  to  secure  suck 
repayment,  Ibe  United  States  were  to  bold  ■ 
Hen  upon  all  the  property  of  tbe  railroad  com- 
pany to  the  extent  aX  the  bonds  thus  issued. 
Any  lAiation  of  the  property  or  Irancbises  ot 
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the  Cenlrel  Padfic  Railroad  CompADT.  without 
the  coQMDl  of  Congress,  waa  henr*  an  Impair- 
tncot  of  aucb  Iteo  of  the  United  Siaiea.  and 
therefore  Invalid. 


the  ponloD  of  the  duplicate  record  of  the  _. 
aesaniPnt  of  raltwaye  by  the  alale  board  of 
equalization  for  th«  jear  1867,  relating  to  the 
•aseument  ot  the  property  of  the  plamliff  In 
error,  for  the  obvious  reason  that  sucb  diipii 
cflle  Id  do  na;  established  ibe  legalltj  and  va- 
lldiW  ol  the  aRsesameut. 

This  court.  In  the  case  of  California  v.  Cen- 
tral P.  R.  Co.  127  U.  8.  1  [82:  180,  2  Inlera, 
Com.  Bep.  158],  adjudged  that  the  alate  of  Cal- 
ifornia had  no  power,  without  the  consent  of 
Congreaa.  to  tax  the  franchises  derived  by  the 
CcDtral  PaclBc  Railroad  C:omp«ny  from  the 
govertiineDl  of  the  Bailed  !)taiee,  or  acy  frau 
chlse  conferred  on  it  by  that  government,  or 
■ny  part  of  anv  franchise  jn^nied  to  tbst  com- 
pany by  the  Uniied  States.  The  opiniaa  of 
the  court  was  delivered  by  Mr.  Jiittict  Brsilley. 

"AasumlDg,"  he  ssid,  "that  the  Central  Pa- 
dBc  Railroad  Company  has  received  the  iiD- 
pnrlanC  franchUes  referred  lo  by  erant  of  the 
United  Stales,  tbequeslioD  arises  whether  they 
are  legitimate  inblects  of  taxation  by  the  atate. 
They  were  grantea  to  the  conn  pany  for  nallonai 
purposea  aod  to  subserve  oaliotial  ends.  It 
■eema  very  clear  that  the  stale  of  California 
can  neither  take  them  away,  nor  destroy  nor 
■bridge  them,  nor  cripple  them  by  onerous 
buideoi.  Can  It  tax  IhemT  It  mny  undoubt- 
edly tax  outside  visilile  property  of  the  coin- 
Kny  allnated  within  the  atnte.  That  is  a  dif- 
'cnt  thing.  But  ma  ' 
an  the  grant  of  the 
Judgmenl  it  cannot.  Wbatia  afrancblseT  .  .  . 
Oeoeraltzed,  and  dcvealed  of  the  special  form 
147I*wbich  itaaaume^  under  a  mooarchical 
government  based  on  feudal  traditions,  a  fran- 
cbtae  fa  a  right,  privilege,  or  power  of  public 
concern,  which  ought  not  to  be  exercised  by 
prlTBle  individuals  at  their  mere  will  and 
pleasure,  but  ahould  he  reserved  for  public 
ooDtrol  and  admlDtelratloD,  either  by  the  gov- 
emment  directly  or  by  public  aqenia  acllnq: 
under  such  conditions  and  regulationa  as  the 
government  may  impose  In  the  public  interest 
aad  for  the  public  security.  Such  rights  and 
powers  must  exist  under  every  form  of  society. 
.  .  .  Under  our  syslem,  their  existence  and 
disposal  are  under  the  control  of  the  legi^Iallve 
department  of  the  guvemtneut,  and  (hey  can- 
not be  aasumed  oreierclsed  without  lej^lslatlve 
anthorltj^.  No  private  person  can  eslablish  a 
public  highway  or  a  public  ferry  or  rallrosd, 
or  charge  lolls  for  the  use  of  the  same,  wilbnut 
Miihority  from  the  lepialature,  direct  or  de- 
rived. These  are  fraochises.  No  private  per- 
son can  take  another's  property,  even  for  a 
public  use,  without  such  authority;  which  Is 
the  same  as  to  say  thai  the  right  of  eminent 
domain  can  only  be  exercised  by  virtue  of  a 
legislative  srant.  This  Is  a  franchise.  No 
persona  can  make  themsplvea  a  body  corporate 
and  politic  without  legislative  authority.     Cor- 

Krale  capncltv  h  a  franchise.     The  list  might 
continued  indeflnllely. 

"In  view  of  this  description  of  the  nature  of 
a  franchise,  how  can  it  be  posalble  that  a  fran- 
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chise  granted  by  Congrera  can  be  subject  to 
taxation  by  a  stale  without  the  consent  of  Coo- 
gressT  Taxation  Is  a  burden,  and  may  be  latd 
so  beavtiy  as  to  destroy  the  thing  taxed  or  ren- 
der It  vnluelesB.  As  Oliiff  Jtutiee  Han>ball 
said  In  McOulleeh  v.  .Varyfld.  17  U.  S.  4 
Wbeal.  8ie  {4:  079}.  'the  power  to  tax  Involvem 
the  power  to  dcslrov.'  BQCollectlng  ibe  fun- 
damental principle  that  the  Conaiilutlou,  tava, 
and  treaties  of  the  United  States  are  the  su- 
preme law  of  the  land,  It  seems  to  us  almost 
absurd  to  contend  that  a  power  given  to  a  per- 
son or  corporation  by  the  Uniinj  Slates  may 
be  subjected  to  taxation  by  a  slate.  The 
power  conferred  emanate*  from,  and  fa  a  por- 
tion of,  the  power  of  the  government  that  con- 
fers It.  To  tax  it  Is  Dot  only  derogatory  to  tb« 
dignity  but  Buhveraive  of  the  power*  ot  tha 
government  and  repugnant  to  its  paramount 
aovereisuty.  It  Is  unuecessarv  to  dte  cases  on 
Ibis  'subject.  The  principlea  laid  down  [  1 48 
by  this  court  In  tfeCvtfocA  r.  Man^nd.ivpra; 
ti*6OTTiv.BonAo/Ffli(«(5<ofcs,3en.8.9Wbeat. 
788  [6:  204],  and  Brown  t.  Margland.  35  U. 
S.  l'^  Wheat  419  [6:  078],  and  numeroua  case* 
since  which  have  followed  in  their  lead,  abuDd- 
ently  sustain  the  views  we  have  eipresB^l.  It 
may  be  added  that  these  views  are  not  In  con- 
flict with  the  decisions  of  this  court  in  l^om- 
on  V.  Onion  P.  ft  0».  78  U.  8.  9  Wall.  57« 
19:  792],  and  l/nion  P.  R.  Co.  v.  Ptaiiten.eB 
U.  S.  16  Wall,  fi  [21:  7S7].  As  explained  In 
the  opinion  of  the  court  In  the  latter  case,  the 
tax  Ibere  wsi  upon  Uie  properly  of  Ibe  com- 
pany, and  not  upon  Its  fraucbisea  or  opera- 
tions.    Sa  V.  a  18  WalL  BS-8T  [21:  798,  TM]. 

"Tbe  taxation  of  a  corporate  franchise 
merely  as  such,  unless  pursuant  to  a  stipula- 
tion in  the  original  charter  of  the  company,  it 
tbe  eierciae  of  an  authoritv  somewhat  arbC- 
Irary  In  its  character.  It  nat  no  limitation 
but  the  discretion  of  the  taxing  power.  Tb« 
value  of  the  franchise  in  not  mesaured  like  that 
of  property,  but  may  be  »10.0(XI  or  fl.OOO.OOO 
as  tbe  Ipgislature  may  choo«e.  Or,  without 
any  valunliun  of  the  franchise  at  all.  the  tax 
may  be  arlillrarliy  laid,  ll  is  not  an  Idle  oh- 
Jecllon.  therefore,  made  by  the  company 
against  the  tax  imposed  In  the  present  cases. 

Tbe  Important  cases  bearing  upon  the  sub- 

!ect  intervening  between  MeUulloeh  v.  Marg- 
nni^.  Otborn  v.  Bank  of  VniUd  StaUt,  and 
firvwnv.  Maryland,  and  Thommn  v.  Onion  P. 
R.  Co.  and  Union  P.  R.  Co.  v.  PenUloa,  were 
B'wfoa  V.  Charlnton,  27  U.  8.  B  Pet.  467  [7: 
487];  Dohbint  v.  BrU  County  Comrt.  41  U. U 
16  Piet.  485  [10:  1033];  Jftii  York  v.  Aew  Tori 
Tan  Comr:  67  U.  8.  2  Black,  620  ]l7:  4611; 
A'lfw  Fork  v,  Oonnelly  ("T/ie  Bank  v.  n* 
Mayor")  74  V.  S.  7  Wall.  16  [19:  07]:  and 
PVril  Nut.  Rank  v.  Kantuekv.  76  U.  8.  iTWall. 
SG8  [19:  702|;  and  In  those  cases  the  doctrine 
was  consistently  maintained  and  enforced  that 
a  state  cannot  lay  a  lax  which  bears  upon  k 
power  of  the  national  government,  or.  In  tbe 
.iuilgmeni  of  the  court,  may  binder.  Impair,  or 
burden  any  "operation"  of  that  government, 
-r  interfere  with  or  affect  the  efflcfeocy  of  any 
agency"  of  tbe  national  govemmeiit  in  per- 
forming the  funcilona  by  wbicb  ii  la  designed 
'  .  serve  the  United  Stales. 

In  WtMlan  v.  CAarbilon  this  court  declared 
tbe  tax  on  tbe  stock  of  the  United  Slates  In- 
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▼oWed  to  be  uncooslltulioQal  because  It  "op- 
140]eTated  upon  the  power"  to  Ixirruw 'money 
OD  the  credit  of  the  Uoited  Stnles.  and  nu 
deemed  by  the  court  to  be  "a  burden,  however 
locoDsldenble,"  on  "the  operUioDs  at  govern- 


caaQOt  by  tBi&iton  or  otherntse  "retard,  im- 
pede, burden,  or  in  any  msneer  coutrol  tbe 
operatiou  of  the  consiilutioDal  Innieoacied  by 
CoDgreie  to  carry  into  eiecutioQ  tbe  powers 
Tested  In  the  Keneral  goTerumcnl," 

The  case  of  DoIiMhi  v.  Erie  County  Comri. 
adjudged  that  a  stale  tax  on  an  officer  of  the 
Uaiied  States  for  his  office  or  its  emoluments 
MSB  void,  mainly  becauge  of  "its  lotetference 
with  tbe  const  it  utioaal  means"  employed  by 
tbe  government  to  execute  Its  powers. 

The  court,  speaking  by  Mr.  Juiliee  Wayne. 
Mid;  "Does  not  a  lax,  tben.  by  a  slate  upon 
the  office,  dimioiebinellie  recompense,  conflict 
with  the  law  of  tbe  Uolted  Stntes,  which  se 
cures  It  to  tbe  officer  In  Its  entirely?  It  cer- 
tainly has  such  an  effecli  end  any  law  of  a 
elate  imposing  such  a  lax  cannot  be  constitu- 
tional, because  It  conflicts  with  a  law  of  Con- 
gteas  made  in  pursuance  of  tbe  Constitution." 

The  principles  declared  in  Wttlon  v.  Charla- 
tan, 27  D.  8.  3  Pet.  MT  [7:  4871.  governed 
tbe  dccisiona  of  the  court  in  A'eu  lark  v.  Keie 
Tork  Tat  Comn.  67  U,  9  S  Black.  030  [17: 
4S1|.  and  Id  Neu  York  t.  ConneUj/  flTie 
BankK  y.  Tht  Mayor")  74  U.  8.  7  Wall.  16  [10: 
67],  which  adjudeed  that  the  t>onds  and  oiher 
tecuritiea  of  the  United  Stales  are  "as  much 
beyond  the  laxiog  power  of  the  states  as  the 
operations  themselveB  In  furtherance  of  which 
they  were  issued." 

The  court  agsia  declared,  in  Ibose  cases, 
that  any  Interference  by  the  state  governments 
tending  to  the  interruption  of,  or  in  derogation 
of,  the  full  legitimate  exercise  of  the  powers 

Banted  10  the  national  governments  was  pro- 
biled  by  the  Conatilution. 
The  theory  of  (he  majority  of  tbe  court  be- 
low was  that  tbe  francbise  of  this  railroad  can 
be  segregated  into  two  franchlBes,  a  state  fran- 
chise and  a  Federal  fraocbise.  But  the  fran- 
chiseof  tbe  railroad,  or  tbe  right  in  the  company 
to  operate  its  railroad,  is  a  single  right  from 
16U]  bow  many  sources  soever  •derived;  and 
being  derived  from  the  national  Koveroment, 
tbat  right  could  not  be  asSFi^sed  for  taxation, 
agreeably  to  tbe  Constitution  of  the  United 
Slates,  whether  or  not  tbe  rigbt  had  been 
granted  by  tbe  stale  also  tu  the  rsilroad  com- 
paoy.  The  theory  of  the  aepaialion  of  tbe 
franchise  into  two  distinct  riRhls  for  the  pirr 

Cof  taxation   by  California   is  efTectually 
.  laed  of  by  Iklr.  Justice  McFarland.  at  tbe 
Close  of  his  opioion,  in  these  few  words: 

"The  court  below  found  that  tbe  board  'did 
assess  as  a  unit,  and  not  separately,  the  frao. 
cbise,  roadway,'  etc.  And  I  cannot  conceive 
how  a  court  can.  flr»ft,  separate  it,  or  second. 
If  It  could,  bow  it  could  delermine  which  part 
to  throw  away.  Moreover,  the  main  founda' 
tion  of  the  docLrioe  of  McCullock  v.  Maryland, 
17  U.  B.  4  Wheat.  SIQ  (4:  S7B],  is  that  the 
power  to  lax  includes  tbe  power  to  destroy. 
and  thus  a  state  might,  under  ibe  guise  of  tax- 
ation, destroy  or  materially  cripple  an  lostru- 

lea  U.S. 


mentality  of  the  Federal  governmenL  And 
Is  it  not  manifest  that  in  the  case  at  bar  that 
principle  protects  tbe  instrumenialily  here  In- 
volved from  injury  or  deslructlou  under  ibo 
pretense  tbat  only  that  part  of  the  unity  which 
comes  from  the  stale  U  taxed!  Are  not  tbe 
effects  and  consequences  the  sameT" 
'  The  fact  that  each  government  bas  granted 
the  right  does  not  create  two  rights.  The  two 
grants  taken  together  confer  nothing  more 
than  each  of  them  separately  conferred.  A 
tax  on  "the  franchise"' of  the  Central  Paclflo 
Railroad,  bein^  nothing  more  tua  less  Ibaa  a 
lax  on  tbe  right  of  Ihe  company  to  operale  iu 
road,  ie  a  tax  on  Its  ricbl  to  operate  its  rallroHd 
granted  by  the  United  Slates,  or  on  the  trao- 
cbise  granted  by  Ibal  government. 

How  is  thai  part  of  the  fraocbise  granted  by 
the  slate  lobe  separated  from  that  piirt  granted 
by  Ibe  general  governmenlT  What  part  of  the 
life  of  tbis  tieing  is  at  tbe  mercy  of  the  statet 
Upon  what  memtier  of  Its  body  may  the  tax 
colleclor  execute  bis  judgment  of  deatbT 

If  we  sliould  consider  the  right  of  the  Con- 
iral  Pacific  Railroad  Compaoy  to  operate  ila 
lOad.  derived  from  tbe  state,  as  one  iLiug,  and 
its  same  right  derived  from  the  United  aiaiea 
*as  another  and  disiinct  or  different  [Iffl 
thing,  what  results  will  follow?    Plainly  Uiese: 

If  the  state  can  tax  the  right  so  derived 
from  itself,  It  can  levy  a  tax  upon  It  as  it 
pleases,  and  may  sell  the  right  assessed,  iu  case 
of  noupayment  of  tbe  tax.  There  can  be  no 
such  thing  ss  taxable  property  whisb  cuduoI 
be  sold  for  the  tsx,  and  the  title  lo  wbicb  can- 
not be  transferred  to  the  purcba&er.  By  such 
a  sale  the  property  will  pass  from  the  delin- 
quent to  the  purchaser.  If  a  sale  could  be 
made  of  tbis  particular  right,  then  tbe  Cenlrut 
PaciBc  would  lose  the  right,  and  the  purchaser 
would  gain  it. 

It  is  obvious  tbat  the  right  to  operate  lis  rail- 
road cannot,  by  virtue  of  the  slate's  taxing 
rowers,  be  taken  from  the  Central  PaclQc 
Railroad  Company,  or  conferred  upon  any 
other  cortMration  or  Individual,  Nothing, 
then,  would  pass  by  such  a  sale,  and  as  there 
Is  nothing  tosel)  or  transfer,  there  can  be  nolh- 
ing  lo  assess. 

If  tbe  poaltion  asseried  by  tbe  defendant  in 
error,  tbe  state  of  California  or  the  people  of 
Ihe  stale  (considering  both  expressions  as  mean- 
ing sutwtantitilly  the  same  conleslinc  organiza- 
tion), that  ilie  so  called  state  fraachlse  of  tbe 
Central  Pacific  Railroad  can  be  separated  from 
tbe  Federal  franchise  of  that  company,  and 
separately  valued,  and  subjected  to  taxation, 
be  maintained,  destructive  consequences  would 
Follow,  as  will  be  seen  from  a  brief  conaidera- 

In  NorOurrnP.  R.  Co.  v.  Roeknt  ("JforMen* 
P.  R.  Co.  V.  JVnfll  County")  U5  0.  8.  610  [29: 
480],  tbe  court,  in  referring  to  a  sale,  for  to     ■ 


bigbesteiercise  of  sovereign  power  of  tbe  slnic, 
must  tarry  ttie  title  to  the  property  sold,  and 
IF  it  doea  not  do  tbis,  It  is  because  the  sssess- 
ment  is  void.  It  follows  that  if  tbe  assessment 
of  these  taiea  [those  previou9ly  staled  lo  have 
been  levied  upon  tbe  lands  of  tbe  company]  ia 
valid  and  Ibe  proceedings  well  conducted,  the 
sale  confers  a  title  paramount  to  all  others,  and 
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Mttrtby  dealroTi  Ibe  lien  of  tbe  United  Steiea 
for  Ibe  «MU  of  lurTeyfcig  tbeee  laod*.  If,  on 
the  other  hand,  tbe  taJe  nould  oot  confer  Kucb 
K  title,  it  U  because  tbere  eilsla  do  Hutlinrily 
to  make  it."  There  would  seem  to  be  no  doubt, 
]fi2i  nbcrefote,  tbal  the  alale  caDuot  be  beld 
to  Lave  had  tbe  power  to  tax  tbe  so  called  state 
fiancliise  of  tbe  PaciHc  nilrnnd  so  lont;  aa  It 
waa  of  any  ralldily,  and  previously  and  aubse- 
qupolly  to  lis  abrogfation  Ibe  stale  plainly  poa- 
aesscd  no  auch  pon-er  uolesa  Ibe  court  is  pre- 
pared to  decide  expressly  aa  tbe  effect  of  ibe 
legislatioDtbat  Congress  iniended  thai  Ibe  slate 
should  be  able  to  devest  the  compuoy  ot  that 
franchise,  and  to  transfer  by  a  (ax  sale  the  lUle 
of  Ibe  franchise  to  the  purchaser  as  against 
both  tbe  company  and  the  United  States;  and 
In  Ihat  way  to  deslroytbe  ri^ht  and  interest  ot 
the  government  of  tbe  United  Slates  in  the 
franchise.  Tbere  is  clear  and  conclusive  evl 
dence  in  the  Pacific  railroad  legislulion  that 
Conprrss  iolended  that  Ibe  so-called  state  frnn- 
chise  «o  long  as  It  remained  of  any  value  should 
not  be  Bubtect  to  state  lesislation,  aad  that  ihe 
rieht  end  Inlerext.ot  tbeUoiled  Stales  therein. 
wTillst  of  any  value,  should  not  be  destroyed 
by  Ibe  slate  m  Ibe  exercise  of  Its  taxing  poner. 
For  example,  g  G  of  tbe  act  of  July  1,  1862, 
provides  that  the  issue  and  delivery  of  bonds 
to  the  company,  referring  to  bonds  tbe  issue 
and  delivery  of  which  were  auihorized  by  The 
scl.  shall  ipto  facto  conitilule  a  flrt'l  moitgairc 
on  Ihe  whole  line  at  the  railroad  and  lelearapb. 
to$;elber  with  the  rolling  slock,  fixtures,  and 
property  of  every  kind  aod  description,  and 
on  the  refusal  or  failure  of  the  company  to  te- 
deijn  its  bonds,  or  any  part  of  them,  when  re- 
quired by  tbe  Secreiary  of  the  Treasury  in 
accordance  ivith  tbe  provisions  of  the  act,  then 
the  road,  with  all  ngbts,  functiona,  imrauoi' 
ties,  and  appurlenances  tbereunlo  belonginfr, 
also  all  lands  granted  1o  tbe  company  by  the 
United  Stales,  may  be  tnken  possession  of  by 
Ibe  Secretary  of  the  Treasury  for  the  use  and 
benefit  of  tbe  United  Elates.  The  only  change 
made  in  this  provision  in  regard  lo  the  secur- 
itv  of  the  United  Stales  for  the  subsidy  bonds 
is' by  §10  of  theactof  lt<64,  which  is  ihat  "the 
lien  of  Ibe  United  Slates  bonds  shall  be  subor- 
dinate to  tbat  of  the  bonds  of  any  or  either  of 
said  companies  bereby  authorized  lo  be  Issued 
on  their  respective  reads,  property,  and  equip- 
ments, except  as  to  Ihe  provisions  of  the  6th 
icclioD  of  tbe  act.  to  which  tbis  act  is  an  amend- 
tnent  relating  to  the  traosmission  of  despatches, 
1 53]  *aud  the  transportation  of  mails, 
troops,  munitions  of  war,  su|iplies.  and  public 
stores  for  tbe  govemoient  of  Ibe  United  Slates." 
The  subsidy  bonds  are  therefore  a  morlgace 
upon  any  subsisting  slate  franchise  ot  tbe  rail- 
road, which  may  be  taken  possession  of  by  tbe 
Secretary  of  tbe  Treasury  for  the  use  and  ben- 
cQt  of  Ihe  United  Btatcs.  on  Ihe  refusal  or  fail- 
ure of  the  compauv  to  redeeoi  tbe  bonds,  oi 
any  part  of  them,  when  required  by  tbe  Secre- 
tary of  the  Treasury.  Congress  manlfestiv  In- 
tended that  the  rights  of  the  United  States'  un- 
der Ibis  morlgnge,  in  respect  to  the  slate 
franchise.  If  any  such  existed,  should  not  be 
destroyed  or  disturbed  by  the  slate  in  the  ex- 
ercise of  Its  taxing  power,  or  any  otber  power. 
It  the  so-called  state  francblae  of  the  railroad 
It  a  thing  of  value,  •■  tbe  assesiment  In  tbeee 
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part  of  Ibe  aecurity  of  tbe  United  States  for 
tbe  redemption  of  tbe  subsidy  bonds,  whiclt 
the  Secretary  of  the  Treasury  has  tbe  right  to 
take  possession  of  In  the  Ontlnjiency  men- 
tioned Id  ihe  act.  The  franchise.  If  it  existed 
and  possesses  any  value,  cannot,  therefore.  Id 
my  opinion,  be  lalten  from  under  tbe  mortgag* 
and  transferred  to  a  purchaser  at  a  tax  sale  by 
the  slate  of  California. 

Take,  again,  tbe  provisions  of  tbe  tlnking 
fund  act  of  Hay  7,  1878.  nlilcb  appropriatea 
and  applies  tbe  earnings  of  Ibe  company  in  the 
exercise  ot  all  the  franchises  of  Ihe  company 
for  the  purposes  and  In  tbe  manner  namea. 
In  tbe  face  of  that  act,  It  cannot  be  believed 
that  Congress  supposed  that  there  waa  power 
reserved  lo  the  state  to  contru!  or  affect  its  In- 
lerest  or  right  In  the  franchise  or  franchises  of 
tbe  railroad,  so  long  as  it  or  they  posseseed  any 

Tbere  can  be  no  doubt  tbat  n  tax  to  be  levied 
on  the  so-called  state  franchise  whilst  it  was 
in  existence  nas  a  tax  upon  the  Inatrumenlal- 
ity  by  which  the  government  effects  its  ob- 
jects, and  a  tax  ujion  the  operations  of  that  In- 
strumentality, wllbln  the  doctrines  of  Ibia 
court  in  the  great  cases  to  which  I  have  re- 

The  United  States  selected  Ibis  corpornlloD 
as  an  agency  torcarrylneout  a  national  nMect, 
and  the  ri?bti>f  the  'corporation  tooper  [104 
ate  its  railrosd,  or.  in  other  words,  tbe  fran- 
chise of  Ihe  railroad,  whether  conferred  by 
state  or  national  authority,  or  by  both  tbe  stat« 
and  nation,  la  an  instrumenlnlitv  by  wblcb  Ibe 
United  States  elTects  its  objects. 

As  a  tax  on  tbe  franchise  of  tbe  CenlrsI  Pa- 
ciQc  Railroad  while  In  existence  was  nolhlnfc 
more  nor  less  than  a  tax  on  the  iii;bt  of  tha 
company  to  operate  Its  railroad,  such  a  las 
was  a  tax  on  its  right  to  operate  its  railroad  da- 
rlred  from  the  government  of  Ibe  United 
States,  and  therefore  unconstltutlonaL 

There  are  no  operations  of  tbe  corporation, 
aa  an  agency  of  the  government,  which  ar« 
performed  exclusively  in  tbe  exercise  of  anv 
atale  franchise  In  coonecllon  with  Its  railroad, 
assuminu  the  existence  of  any  such  franchise, 
but  all  its  operations  are  in  tbe  exercise  of  its 
entire  franchise,  atid  a  tax  purporting  to  be 
levied  on  any  state  franchise  is  therefore  a 
tax  on  the  operations  of  the  corporation  In  tbe 
exercise  of  the  Federal  franchise,  and  a  tax  di- 
rectly on  the  Federal  franchise  itself. 

In  Fint  Nat.  Bank  v.  Eentutky,  76  U.  S.  9 
Wall.  858  [19:  702],  where  the  right  of  the 
stales  to  tax  the  shares  of  the  oallonal  banks 
was  reaffirmed.  It  waa  expressly  conceded 
that  tbe  agencies  of  Ibe  national  governuient 
are  uncontrollable  by  state  le^slatfon  so  far  a* 
It  may  interfere  with  or  Impair  their  efflclency, 
In  performing  Ibe  lervice  or  tbe  functiona 
for  which  they  are  employed  or  designed  to 

The  supreme  court  of  California  In  the  case 
of  San  Benito  Coaiity  v,  Southera  P.  R.  CS». 
77  Cal.  fil8,  accepted  the  authority  of  tbe  de- 
cision of  this  court  In  Caltfomia  v.  Cinttat 
P.  B.  Co.  127  U.  S.  1  [82:  100,  2  Intera.  CoOL 
Sep.  1S8],  and  beld  that  an  ordinance  ot  tba 
board  of  superrlsora  of  San  BeDlio  county  Im- 
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pOllnE  t  tlMQte  tu  upon  corporation*  or  indl- 
vkluals  enrBEed  Id  the  buaincwi  of  ciin7lQg 
*wn>ODs  or  frelgbt  for  blre  on  railroad  cars  Id 


u  ihe  lax  «u  deemed  to  be  levied  upon 
UK  of  'be  (ratieblse  granted  lo  the  comiwij 
bf  Itie  Untied  Statet,  or  tbe  opeTSllona  of  Uie 
nllroad  Id  tbe  exercise  of  tbni  Franchtee. 
IfiS]  *It  wtidelermlDed  that  the  f  ranch  Ik  of 
that  company  and  lis  use  were  equally  bejond 
tbe  iKxInepower  of  tbr  itate,  or  anj  of  fte  politi- 
cal BubdtTlalonB,  agreeably  to  tbe  deculoa  of 
tbli  court  In  California  v.  ClntTal  P.  B.  Co. 
ivpra.  nhicb  tbe  court  felt  conBtnlned  to 
obey. 

"The  fraDchlse"  of  a  railroad,  which  la  con- 
templated bj  tbe  state  Cotistitiitloo  and  au- 
thorized lo  be  BMessed  for  cnxation  by  tbe  si  ate 
bOHril  of  equallzallOD,  ia  notblne'  hut  Ibe  rigbt 
lo  operate  ibe  railroad,  Includina;  the  iucldeut- 
al  Tipht  lo  charge  and  lake  lolb  thereon  and 
the  like. 

The  ConHtituIloD  applies  equally  to  all  rall- 
mads,  whether  owned  hy  corporations  or  asso- 
datlotii  or  IndividuAls,  and  the  assesament 
provided  for  is  wholly  indeperdeot  of  Ibe  owq. 
ersblp  or  the  cbarscier  of  tbe  owaersblpoftbe 
TBllrosd  properly  ssscsaed. 

The  tai  proposed  by  tbe  Ooostltuttou  is 


franchise  or  right  to  operate  the  properly. 

Tbe  right  of  tbe  Cenlral  Pacific  Railroad 
Cotnpaoy  toconslrucl,  maintain,  and  operate 
Its  rsilriwd,  In  Ibe  stale  of  California,  waj  con- 
ferred upon  tbe  company  by  and  derived  by  it 
from  tbe  government  of  Ibe  Qnircd  Stales,  and 
any  ansessment  of  Ibe  right  of  tbe  company  to 
maintain  and  npemte  ila  railroad,  Id  that  slate, 
for  stale  taxation,  la  void,  under  tbe  Conslilu- 
tion  sud  laws  of  tbe  Dnited  Slates,  wbctber  or 
nol  Ibe  company  received  tbe  same  ligbt  fiom 
the  stale  of  California. 

Tbe  ritrbt  of  ibe  company  to  operate  ita  nil- 
road  In  tlie  slate  i*  a  single  rl^ht  aod  a  sinfile 
thing,  wbclherthe  right  was  derived  by  the 
company  from  one  or  more  than  onegoTern. 
ment,  and  It  cannot  be  subjected  to  taxation  by 
the  slate  of  Califarnia. 

Id  conclusion  it  appears  beyond  all  contro- 
versy that  tbe  state  Imposed  burdensln  ibe  way 
of  taxation  upon  the  exercise  of  powers  and 
privileges  conferred  by  Ibe  Coof:ress  of  the 
United  Stales  upon  tbe  Central  PacideRall 
road  Company  and  other  companies  of  the 
"-■-     iighiB,    powers,    and    privileges   which 


deni  by  taxation  upon  tbe  mortgage  held  by 
tile  United  States  as  security  for  tbe  subeldv 
bonds  Issued  to  the  company.     And  for  such 


Irreeular  and  Illegal  action  tbe  Judgment  of  Ifae 
Bupreme  court  of  tbe  slate  should  be  reversed. 
I  have  sbonn  tbat  tbe  trsnrhises  granted  by 
the  stale  of  California  to  the  Central  PacMc 
Baltroad  Company  were  abrogaied  and  an- 
nulled by  exprea.1  lejiflslation  of  Ibe  state  on  tbe 
4th  of  April,  1664,  and  that  the  taxntlon  was 
•ubseqiiently  made  against  tbe  mitniad  com 
pany  upon  an  nseeument  of  tbe  value  of  lis 
irancblses  thus  diacarded  and  thrown  away, 
1«S  D.8. 


and  after  ibe  Federal  francblars  tbat  is.  fran- 
cbiKs  derived  by  grant  of  tbe  United  State*, 
bad  been  substituted  In  their  place  and  con- 
firmed by  tbe  state,  with  a  release  of  all  Incoo- 
slstent  and  conflicting  provUlons  with  tba 
rights  and  prlvlleee)  tbL^a  granted. 

1  have  also  ibown  tbat  the  assessment  of  tha 
property  of  Ibe  defeaclant  made  In  18ST  was 
Keenly  Ibree  yeara  sfler  the  law  was  paned 
abrogiillng  and  annulling  the  franchises  of  tbe 
slate  upon  which  (he  valuation  foi  taxaiiun 
wa«  made. 

I  have  also  shown  that  the  United  Statea 
hold  a  lien,  conslilnling  a  first  mortKflgeoD  the 
whole  line  of  tbe  railroad  and  telegrapb,  to- 
gether with  (be  rolling  slock,  fixtures,  and 
property  of  every  hind  and  description,  as  se- 
curity for  certain  subsidy  bonds  Issued  to  the 
company,  and  on  the  refusal  or  failure  of  tbe 
company  to  redeem  such  bonds,  or  any  part 
of  them,  when  required  by  tbe  Secretary  of  Ibe 
Treasury,  In  accordance  with  Ibe  provisionsot 
tbe  act,  then  tbe  road,  wilb  all  righta,  fimc- 
lions.  Immunities,  and  appurteneuces  there- 
unto belonging,  also  all  lands  granted  to  the 
company  by  the  United  States,  might  be  taken 
possession  of  by  the  Secretary  of  the  Treaaurjr 
for  the  use  and  henefil  of  the  United  States. 

If  tbe  taxation  levied  lo  tbe  present  case  can 
be  enforced  against  tbe  defendant,  lo  (ace  nf 
the  facts  thus  stated,  there  will  be  developed  a 
new  and  unknown  power  nf  taxation  possessed 
by  tbe  stale,  in  the  existence  of  which  I  shall 
not  willingly  believe. 
■II  aeems  lo  me  clearas  lbesuDBtnoon-[157 
day.  that  tbe  taxation  imposed  by  tbe  state  of 
California  upon  tbe  exercise  or  tbe  powers, 
rights,  privileces.  and  Immunitiesconslituting 
the  franchises  of  the  United  Stutes.  or  of  tbeataie 
to  tbe  overland  railroad  company,  or  lo  any  of 
lis  auxiliary  companies,  to  aid  in  the  construc- 
tion of  tbe  overland  railroad  and  its  connect- 
ing roads.  Is  directly  inimical  to  the  righta  and 
interesta  of  the  United  Stales,  and  tbat  the 
blending  of  the  franchises  of  the  United  Stales 
and  of  the  state,  and  tbe  subjection  nf  either  to 
taxation  and  to  sale,  wblch  must  follow  if  tha 
tHxaiioD  be  valid,  would  necessarily  lead  to  tha 
direct  and  speedy  destruction  of  the  different 
roada;  and  tbua  we  sbould  see.  tn  the  same 
century  lo  which  this  greatest  eoierprise  of  our 
couolrv  was  undertaken  by  Its  government  and 
carried  ID  completion  and  successful  operation, 
tbat  enterprise  utterly  deslroved — the  com- 
pleteness ol  tbe  ruio  being  marlied  by  tbe  con- 
trast with  its  original  construction  and  success- 
ful operation,  rendering  Its  destruction  tha 
more  significant  and  deplorable. 

I  am  of  opinion  thai  Ibe  Judgment  of  the 
supreme  court  of  California  uflrming  the  Judg- 
ment of  the  superior  court  of  tlie  city  and 
county  of  San  Francisco,  and  an  order  of  that 
court  denying  a  new  trial  In  an  action  brought 
by  the  people  of  the  stale  agalnat  the  plalnlifl 
corporation,  should  be  reversed  and  a  new 
(rial  in  that  action  granted. 

Mr.  Jtiitiee  Hariku  dissenting: 

On  the  trial  of  Ibis  ease  in  the  state  court  of 
original  jurisdiction,  the  secrctsi;  of  the  state 
board  of  equalization,  from  April.  1880,  to 
Match.  1891,  was  called  as  a  witness  by  tbe 
detendaot.  Hi*  eiMDinatlon  aboned  that  ha 
.  9U 
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WM  preBPDt  at  the  meetfnRS  of  tbst  bosrd  and 
kept  the  record  of  ila  proceedings.  He  said 
tbat  from  his  koowiedgeof  what  pii8»d  al 
euch  DieetingB  he  could  stale  what  elemenls  of 
value  were  cunsldeied  bj  ihe  board  in  makiog 
Ibeir  eslimsle  for  Ibe  total  valuea  for  1887, 
He  was  a»ked  the  folloniog  questions  sepa- 
ralely:  "From  tbe various sourceaof  knowledge 
lf>tl]wbJcbyoi]*I.aTeeiiumeraIed,  please etate 
10  Ibe  court  what  elements  were  taken  Into  < 
sideration  by  the  state  board  of  equallzal 
in  mabinc  the  asseument  of  tbls  compno;  for 
the  year  18ST?  Did  you  hear  any  conversation 
between  the  members  of  the  state  board  of 
EqiializaMoD  during  the  meeting  wben  the  as- 
sessment of  Ibis  company  was  made  for  the 
year  188T,  with  reference  to  tbe  elements  thi ' 
tbey  proposed  lo  and  did  Include  in  the  Mses 
menl?  "At  the  time  tbat  Ihe  assessment  of  1887 
was  made  bj  the  slate  board  of  equsllzalloQ 
apoD  the  property  of  the  Central  Pacldc  Rail- 
road Company,  what  was  said  aod  done  at  the 
mreiing  of  the  state  board  of  equalizalioti  od 
that  day  fn  your  presence?" 

Tbe  state  objected  to  each  question,  as  It  was 
propouoded,  and  its  objection  was  sustained, 
the  defendant  eicepllng. 

Tbe  comjmny  then  made  the  followlnj;  offer: 
"Now,  in  triew  of  ihe  ruling  of  the  court  on 
this  subject,  we  now  offer  lo  prove  by  this  wit- 
neai  that  from  tbe  time  of  Ihe  orpnnizalion 
of  the  slate  board  of  equalization  iti  IRSOdowu 
lo  and  Itjcluding  the  Tear  1887,  that  board  had 
every  year  coneiderea  the  value  of  Ihe  Federal 
franchise— that  is,  Ihe  franchise  derived  fnim 
tbe  United  Stales  hy  the  acts  of  Congress  of  Ibe 
goremmenl  of  Lbe  Ucited  Stales,  belonging  to 
and  owned  by  the  Central  Pnciflc  Railroad 
CompaDy,  as  an  element  of  value  Id  asseSHing 
tbe  total  ralue  of  the  property  of  that  rsilrosd 
CompBDf ;  and  tbat  in  IB88,  in  consequence  of 
the  decision  of  the  Supreme  Court  of  the 
Uniled  States  upon  the  subject,  the  state  board 
of  tqunlization  for  the  first  time  ceased  (u  con- 
aider  this  Federal  franchise  as  no  cleraeiit  of 
value,  and  hence  reduced  Ibeir  valuation  bv  the 
•um  of  $8,000,000  on  Ibe  Central  Pnctflc  'Rail- 
road Company's  properly. "  This  offer  was  dis- 
allowed, and  tbe  company  duly  excepted. 

Motwiihslanding  this  action  of  Ihe  court,  the 
stale  was  perrailied  to  prove  by  two  memlwrs 
of  tbe  board,  who  participated  Id  tbe  assess- 
ment ot  1887,  tbat  the  Federal  franchlte  was 
□oi  included  In  that  assessment 

Ooe  of  tbe  findings  of  fact  was  in  these  words: 
■'That  in  makincits  aasefsmeot  and  valuation 
thercforofdefeudHnt's  franchise  said  state  board 
15W]of  equalization  did  not  include, 'assess,  or 
value  any  franchise  or  corporate  power  held  or 
eiercised  by  defendant  under  lbe  acls  of  Con- 
gress hereinbefore  metilioned,  nr  under  anv  act 
of  Congreas  whatever.  And  said  board,  In  mak- 
ing said  asseasment  and  valuation  therefor, 
upon  defendant's  francbise,  roadbed,  roadway, 
rails,  and  rolling  stock.  For  purposes  ot  tain- 
lion  for  the  flscBl  year  1687,  did  not  Iticlude  in 
lis  said  assessment  and  valuatioB  therefor  any 
Federal  francbise.  then  possessed  hy  defend- 
ant, nor  any  franchise  or  Ihing  whntsoeTer, 
which  said  board  could  not  legally  include  in 
such  assessment  or  valuation.  'Thai  the  frnn- 
cbiee,  roadway,  roadbed,  rails,  and  rolling 
■tock  of  defendant'!  railroad  were  valued  and  i 


assessed  by  said  slate  board  of  equal! u lion,  lor 
purposes  of  taialion  for  the  fiscal  year  1887.  at 
iheir  actual  value,  and  In  proportion  to  their 
values  respectively." 

A  atatement.  on  motion,  was  filed  for  a  new 
trial  and  approted  b^  the  eovrt.  In  tbat  state- 
ment will  be  found  the  following:  "In  ita 
written  opinion,  upon  which  the  findings  were 
based,  the  court  after  determiuing  as  a  fact, 
from  a  preponderance  of  the  evidence  before 
it.  that  tbe  Federal  francbise  of  defendant  waa 
not  assessed  or  included  In  the  aasesament  of 
tbe  property  ot  defendant  by  the  state  board 
of  equalization,  for  tbe  year  1887,  usca  tbe  fol- 
lowing innsuage:  'But  if  tbe  parol  evidence 
offered  did  not  weigh  in  plaintiff's  favor,  and 
if  by  a  preponderance  of  such  evidence  defend- 
ants could  have  shown  thai  the  slate  iniended 
to  and  did  Include  a  Federal  franchise  in  tbe 
assessment.  I  think  Ihe  court  would  have  to  dis- 
regard it  as  incoiupeient.  Tbe  effect  of  sucb 
parol  evidence  would  be  to  contradict  tbe  rec- 
ord, which  cannot  be  done.  The  best  and  oa]j 
evidence  of  tbe  acls  and  intentions  of  delilier- 
aleboiliee  must  be  drawn  from  tbe  record  of  it* 
Intentions.  .  .  .  From  both  standpoints  of  Fact 
and  of  law.  the  findings  must  be  that  a  Federal 
francbise  was  not   included  in   these   asaesa- 

It  thus  appears  that  the  trial  court  permitted 
the  stale  to  prove  by  oral  testimony  tbat  the 
state  tMard  did  not  include  lbe  Federal  fran- 
chises in  its  assessment,  but  denied  lo  the  de- 
fendant the  privilege  of  showing,  by  the  same 
kind  of  evidence,  thnt  sucb  francbises  were.  In 
fact,  included  in  Ibe *assessment-  This,[  I  (M> 
In  my  Judgment. was  error,  and  directly  affecied 
the  proper  detrnninatlon  of  tbe  Federal  quea- 
lion.  The  recitals  in  the  records  of  Ihe  board 
were  not  conclusiveof  the  question.  IF.  in  fact, 
the  board  did  include  lbe  Federal  francbise  la 
nessment.  Ihe  defendant  should  have  been 
allowed  to  prove  it  by  the  best  evidence  tapa- 
ple  of  being  produced;  otherwise,  it  would  be 
without  remedy  againijt  a  false  italemenL  on 
the  records  of  lbe  board. 

Independently  of  this  error,  tbe  Judgment  ot 
the  court  below  should  be  reversed  upon  the 
ground  that  Ihe  franchises  of  Ihe  Central  Pa- 
cific Railroad  Company  are  not  subject  lo  be 
taxed  at  all  by  tbe  state,  although  siime  of  Ita 
visible  properly  may.  according  to  tbe  princi- 
plea  announceil  in  former  declslona  oF  thU 
court,  be  lazable  for  stale  purpose*. 

In  the  Sinking  Fund  CaMi,  99  V.  8.  TOO, 
727  [2S:  496,  304],  this  court,  speaking  by  C/ii^ 
■TvHiee  Waite.  and  referring  to  the  Central 
Pacific  Railroad  Company,  said:  "By  tbe  act 
oF  18SS.  Congress  granted  tbia  corporation  > 
right  to  build  a  road  from  Sao  Francisco,  or 
Ihe  navigable  waters  ot  tbe  Bacramenlo  river, 
to  the  eastern  boundary  of  the  alate.  and  From 
there  through  the  territories  of  the  Uniied 
Slates  until  it  met  tbe  road  of  tbe  Union  Pa- 
cidc  Company.  For  this  purpose  all  tbe  lights, 
privileges,  and  francbises  were  given  this  com- 
pany that  were  granted  the  Union  Pacific  Com- 
pany, except  Ihe  francbise  of  being  a  corpora- 
tion, and  such  others  aa  were  merely  incident 
to  tbe  organization  of  lbe  cnmpany.  The  land 
grants  and  the  subsidy  bonds  to  this  company 
were  the  same  in  character  and  quantity  aa 
ihoae  to  tbe  Union  Pacific,  and  Uie  aame  dght 
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of  aineadmeol  wu  reserved.  Each  of  ibe 
companies  was  required  to  Die  in  the  Deparl- 
meol  of  Ibe  loterior  tis  acceplflnce  ot  tbt  cod- 
diiioDK  impoaed  before  it  could  become  eniitled 
to  the  beoefltt  conferred  b}  the  act.  This  waa 
prompilj  doDG  bj  the  Central  Pacific  Com- 
paoy,  and  !□  tbia  way  that  corporatioo  volun- 
tarily Bubmifted  ilseil  to  »ucb  lefjislative  con. 
trol  by  CoDgress  ai  was  Teserved  under  ibe 
power  ot  amendment.  .  .  .  But  forlbe  corpo- 
rate ponera  and  financial  aid  granted  by  Con. 
gnaa  it  U  not  probable  that  tbe  road  would 
biive  beet)  builL*' 

1«11  •In  California  v.  Central  P.  R.  Co.  12: 
V.  S.  1,38  [82: l-iO.  157.E Inters  Com. Rep.  153], 
this  court,  referriof;  to  the  Pacific  Railroad 


ring  to  tbe  other  franchiseB  and  privilpgesf 
ferred   upon  Ibis   compiiny,  Ihe  fundamei 
francbiae  ithb  given  by  the  act  of  1HB2  and 
eiibeequenlaclaloconBtructarailrond  from  the 
Pacific  ocean  across  tbe  ftale  of  California  and 
tbe  Federal  territories  unid  it  should  meet  the 
Union  Pacific,  which  it  did  meet  al  Ogden  in 
Uie  territory  of  Utah." 

In  Ibe  caae  of  Dtiittd  Slalt*  t.  Stanford.  181 
U-  8.  413[an(«,  TSl],  recently decideil.we said: 
"In  CmtedSialay.  Union  P.  B.  Co.  Bl  U,  3. 
91  [3S:  3831.  Ibis  court,  speakiogby  Mr.  Justice 
Duvis,  beld  Ibnt  tbe  coneiruclion  of  a  railroad 
connecting  the  Missouri  river  with  the  Pacific 
ocean  was  a  national  work,  because  such  a 
road  would  be  agreat  national  highway,  under 
DBtiooel  control:  that  the  scheme  for  eslsblisb- 
liig  thai  highway  originated  in  national  neces- 
ailies,  Ibe  coiiniry  being  involved  at  the  lime 
In  a  civil  war  which  threatened  the  disniplion 
of  tbe  UnioD.  and  endangered  the  safety  of  our 
possessions  on  tbe  Pacific;  and  thai  the  enter- 
prise required  Dalional  assistance,  because 
private  capital  was  Inadequate  for  an  under- 
taking of  aucb  magnitude.  It  appears  upon 
tbe  fnce  ot  tbe  act  of  1B62,  as  amended  by  the 
act  of  )B64,  that  Coogresshad  in  view  tbe  pro- 
motion of  the  public  interest  and  welfare  by 
tbe  construction  of  a  railroad  and  telegraph 
line  that  could  be  used  by  the  government  at 
j]l  times,  but  particularly  In  time  of  vtar.  for 
postal,  military,  and  other  purposes,  and  thai, 
BO  far  as  the  govtrnmenl  and  the  public  were 
concerned,  such  road  and  telegraph  were  lo  be 
operated  as  one  continuous  line.  These  ends 
were  to  be  allained  through  the  agency  of  a 
corporation  created  byConKreas,  and  of  oertsitl 
cniponitions  orsanized  uniler  state  laws  which 
Congress  eelecled  as  instrumeuts  to  be  em- 
ployed in  accomplishing  tbe  public  objects 
■pecified  in  its  legislation."  Again,  in  the  siime 
caae:  "Allhouxh  tbe  Cenlrsl  Pacific  Railroad 
Company  of  Califoroia  became  an  artificial 
being  under  Ibe  laws  of  that  state,  its  road 
owes  Its  existence  to  tbe  national  government; 
for.  all  that  was  sccomplisbed  by  the  corporal  ion 
tbat  constructed  and  owns  it  was  accomplished 
162]  in  the  "exercise  of  privileffeagranteri  by, 
and  because  of  tbe  aid  derived  from  tbe  Uoited 
Btates.  .  .  .  The  relatioos  between  the  Cali- 
fornia corporation  and  the  slate  were  of  no  con- 
cern to  tbe  national  government  at  the  lime 
the  purpose  was  formed  to  establish  a  great 
highway  across  the conlinenlfor governmental 
and  public  oit,    CongreH  chote  thii  eziatiDg 
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artificial  being  [ibe  Central  Pacific  Railrond 
Company]  as  an  icsirumenlaliryin  BCoompllsh 
nullonnl  ends,  and  the  relations  between  tbg 
United  States  and  tbnt  corporation  ought  lo  be 
determined  by  tbe  enactments  which  eitab- 
lisbed  those  relations." 


by  Ibe  act  of  tbe  legislature  of  California, 
approved  April  4.  1864,  entitled  "An  Act  to 
Aid  in  Carrying  out  the  Provisions  of  the 
Pacific  Railroad  and  Telegraph   Act  of  Con- 

Sess  and  Other  Matters  Relaling  thereto," 
.1.  Stat,  1863-4.  chap.  417,  p.  471.  That 
statute  referred  to  the  act  of  Congress  of 
July  1.  1862  (12  Stat,  al  L.  489,  chnp.  120(, 
and  to  enable  tbe  Central  Pacific  Railroad 
Company,  therein  named,  more  fully  and  com- 
pletely to  comply  wili  and  perform  Its  pro- 
visions and  coudilions,  provided  that  tbat  com- 
pany are  "hereby  aulbonzed  and  empowered, 
and  Ibe  right,  power,  and  privilege  is  hereby 
granted  to,  conferred  upon,  and  vested  in  (hem, 
to  construct,  maintain,  and  operate  the  said  rail- 
road and  leleiraph  line,  not  only  In  Ibe  slats 
of  CDllfornia,  but  also  in  said  territories  lyins 
east  of  and  between  said  slate  and  Ibe  MiFsoun 
river,  with  such  brancbesaod  extensions  of  said 
railroad  and  telegraph  line,  or  either  of  them, 
as  said  company  may  deem  necessary  or  prop- 
er; auLl  also  the  right  of  way  for  said  railroad 
and  telegraph  line  over  any  lands  belonging  to 
this  state,  and  on.  over,  and  along  any  streets, 
roads,  bi^^bwaya,  rivers,  aireoms.  water,  and 
watercourses,  but  tbe  same  to  be  so  con- 
structed as  not  to  obstruct  or  destroy  Ibe  pass- 
age or  navlgslioa  of  the  same:  and  also  the 
ngbt  to  condemn  and  appropriate  lo  the  use  of 
said  company  such  private  property,  rights, 
privileges,  anil  franchises  as  may  lie  proper. 
necessHry,  or  convenient  for  the  purposes  of 
Enid  railroad  and  telegraph,  tbe  compenaalton 
tberelorlo  be 'ascertained  and  paid  underflUS 
and  by  special  nioceedlogs,  asprescribwl  in  tha 
act  providiug  for  the  incorporation  ot  railroad 
companies,  approved  May  twentieth,  eighteen 
hundred  and  sixty-one,  and  tbe  acta  supple- 
mentary and  amendatory  thereof;  said  compsav 
lo  be  subject  to  all  the  laws  ot  this  stale  con- 
cerning railroad  and  leleKrapb  lines,  except  tbat 
messagiB  and  property  ol  tbe  United  States,  of 
this  state,  and  of  Ihe  said  company  shall  have 
priority  of  (racsporlalion  and  tranfmlBSion  over 
Bald  line  of  railroad  and  telegraph;  hereby  con- 
firming lo  and  vestini;  In  said  company  all  tba 
rights,  privileges,  franchises,  power,  and  au- 
thority conferred  upon,  granted  to,  or  vesteil  ia 
.Id  company  by  said  act  of  Congress;  hereby 
pealing  all  lawsand  parts  of  laws  inconsistent 
'  in  cnnllicl  with  the  provisions  ot  this  act, 
or  the  rights  and  privileges  herein  grtinied." 

Lookii'g  at  tbe  question  In  the  light  most 
favorable  to  the  stale,  it  may  be  said  that  tha 
franchises  which  Ibe  railroad  company  poa- 
esses,  with  refercoce  to  Ibo  construction  and 
naintenanceof  lis  road  within  California,  cama 
ointly  from  Ihe  United  t^latea  and  tbe  state, 
f  the  righta.  privileges,  and  franchiaes granted 
by  Ihe  United  Stales  to  this  company  were  not 
all  that  was  needed  for  tbe  accomplishment  ot 
the  objects  bad  in  view  by  Ihe  c 
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18H.  carried  into  tbe  cbarter  of  tbe  company, 
lixikfDit  at  the  compauj  ilmplj  aa  a  aUte  cor- 

Krallon.  all  Ibe  poKen  and  fraDcblaea  Kranted 
Ibe  United  Slatei. 

It  tbe  adeMmpnt  io  quealfcio  bad  been  lepa- 
ratelv  upon  tbe  vUible  property  of  tbe  compaoy, 
M  dlBtingulshed  from  iti  frHnchtaea,  Ibe  ca^ 
nould  bave  preiented  a  dlflerent  aapeci;  and 
ire  sbould  ihea  bave  been  compelltxl  to  re-ei' 
■mine  Ibe  queaiion  at  to  the  extent  to  nblcb 
tbe  property  of  tbe  eompeny,  used  In  accom- 
pllsblng  tbe  objecta  de*igned  by  Confiresa, 
couJd  be  taxed  by  tbe  atsie.  But,  as  the  opinion 
of  the  court  sbowa,  the  prcitent  aau'^nDieDt  wat 
upon  tbe  francbiae.  roadway,  roadbed,  tails, 
■nd  rolling  slock  of  the  company  witboutstat- 
lug  separately  tbeiT  respvctive  Taluea  That 
wblchwaa  invalid caoDOl  be  aeparated  from  that 
164]wblcb  was  valid.  So'ibalihequeation  is 
presented  whelber  It  Is  competent  for  tbe  aiate 
to  Mil  for  Its  taxes  tbe  franchise  of  the  com- 
pany. If  It  cannot,  Ibe  whole  assessment  Is 
Told,  Santa  Clara  Co-nty  v.  Sovthern  P.  IL 
Co  118  U,  a.  894,  «5  [30:  118.  1231. 

Tbe  court  says  ibat  the  rnilroad  company 
obtained  from  Ibe  state  tbe  ricrbt  and  privilege 
of  corporate  capacity;  to  construct,  maintain, 
and  operate  Its  road;  to  charge  and  collect 
fares  and  freight:  to  exercise  tbe  poner  of 
eminent  domain;  to  acquire  and  maintain  right 
of  way:  to  enter  upon  lands  or  waters  of  any 
person  tosuTvey  route;  to  construct  road  across, 
aloDK,  or  upon  any  stream,  watercourse,  road- 
stead, bay.  navigable  stream,  street,  aveoue, 
bisbway,  oracrossanyrallway,  canal,  dlich,  or 
flume;  to  cross,  Inlersect,  join,  or  unite  lis  rati, 
rood  with  any  other  lallrcttd  at  any  point  on  Its 
route;  to  acquire  right  of  way,  roadbed,  and 
materia]  for  coDitrucilon;  to  take  material  from 
the  lands  of  tbe  state,  etc. 

But  did  it  not  acquire  those  ricbla  and  priv- 
ileges also  from  tbe  United  StaiesI  Did  not 
tbe  United  Slates  grant  "the  fundamental  fran- 
chise" to  construct  and  malnlain  a  railroad 
from  Ban  Francisco  serosa  the  state  and 
through  Ibe  territories,  until  it  met  the  Union 
Pacific  Railroadf  If  that  francbiae  be  sold  by 
the  state  for  its  taxes,  bon  are  tbe  national  ob- 
jects coDtemplsIed  by  (^ngrens  to  be  accom- 
pllshedT  What  becomes  of  tbe  mortgage  of 
tbe  United  States  apon  tbe  entire  properly  of 
tbe  company,  roadbed,  right  of  way,  mlling 
■lock,  siBtion  bouses,  etc.,  which  mortgage  was 
taken  In  order  to  secure  tbe  payment  of  Ibe 
bonds  Issued  by  tbe  United  States  under  tbe 
WIS  of  Congress?  What  becomea  ol  tbe  power 
of  the  United  Stale*  lewrved  in  the  acts  of 
Congress  for  tbe  general  goverament.  In  <xt- 
tain  contingencies,  to  take  possession  of  tbis 
(ailrondT  In  Norlhen  P.  R.  Co.  v.  Borkne 
ll/orHiem  P.  B.  Co.  v.  Traitt  County)  115  U. 
6.  600  |S&;  477],  where  tbe  question  was  as  to 
the  power  of  a  stale  or  territory  to  tax  certain 
lands  that  bad  been  granted  by  Congress  i  o  aid 
In  Ibe  construction  of  the  Noribein  Pacific  Rail- 
road Company,  Mr.  Juttiet  Hitler,  speaking 
for  the  court,  said;  "No  sale  of  land  for  taxes, 
no  taxes  can  be  assessed  on  any  property  but 
10(1]  by  virtue  of  the  "sovereign  authority  in 
whose  Jurisdiction  itisdone.  If  nut  assessed  by 
direct  act  of  the  lepislalure  itself,  il  must,  to  bo 
valid,  ba  done  under  authority  of  a  law  en- 
acted by  such  legislature.  A  valid  sale,  tbere- 
«S8 
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fore,  for  taxes,  being  the  highett  exercise  of 
sovereign  power  o(  tbe  slate,  must  carry  ttaa 
title  to  tbe  properly  sold,  and  if  It  does  not  do 
this,  it  is  because  tbe  assessment  is  void.  It 
follows  that  if  the  assessment  of  tbeae  tasei  la 
valid  and  the  proceedings  well  conducted,  tbe 
sale  confen  a  title  paramount  to  all  olhera,  and 
thereby  deairovs  tbe  lien  of  tbe  United  state* 
for  the  costs  of  surveying  these  lauda.  If,  on 
the  other  hand,  Ibe  aale  would  not  conferauch 
a  title,  it  is  becaoae  there  uiata  noauthority  IB 

It  may  be  said  that  the  francbiae  which  ttia 
stnie  may  sell  is  that  which  was  granted  bv  IL 
But  is  tbe  atate  franchise  ao  distinct  and  sepa- 
rare  from  tbe  fiancbise  granted  by  tbe  United 
.Stales  ibat  it  cau  be  sold  separately  from  tbe 
francblEe  granted  by  tbe  United  ritaleiT  It 
seems  to  me  that  the  franchise  lo  build,  opa- 
rate,  and  maintain  a  railroad  from  San  Fran- 
cisco to  a  point  of  junction  with  tbe  Union 
Pacific  Railroad  is  a  unit,  and  that  it  is  utterly 
Impracticable  to  separate  and  sell  io  much  of 
tbat  franchise  as  originally  came  from  tbe 
state,  and  leave  intact  tbat  which  was  derived 
from  the  United  Stales.  The  state  cannot  law- 
fully do  anjtlilng  to  impair  or  cripple  ibe 
franchise,  rights,  and  pdvileges  derived  from 
tbe  United  States.  Wbal  was  said  In  Union 
P.  B.  Co.  V.  Uycrt  (Paeifie  R.  tUmotal  Camti 
lis  U.  8.  1,  le  (»:  SIS,  '334].  In  reference  lo 
tbe  relations  between  tbe  Union  Pacific  Rail- 
road Company  and  certain  slate  corporations 
which  consolidated  with  that  company,  is  ap- 
plicable here:  "The  whole  being,  capaciiin, 
authority,  and  obligaliona  of  tbe  company  tbu* 
consolidated  are  so  baaed  upon,  permeated  by, 
and  enveloped  in  the  acta  of  Congreas  referred 
lo,  that  it  Is  Impracticable,  so  fares  the  opera- 
tions and  transactions  of  the  compauy  ara 
concerned,  to  disentangle  those  qualities  and 
capacities,  which  have  their  source  and  founda- 
tion io  these  acts,  from  those  which  are  d» 
rived  from  state  orterriloTlal  autbority." 

Tbis  court  has  often  declared  thai  the  Centrd 
Pacific  Railroad  Company  was  one  oFtheinslru- 
menluliiies  Ibat  bad  been  ■selected  and  [lOO 
was  being  employed  by  the  United  Stales  ID 
accomplishing  imporlont  national  objecis,  to 
wbfcb  the  United  Statee  is  competent  under 
tbe  Constiiuttou.  Upon  tbe  franchises,  and 
upon  all  tbe  property  of  tbat  coiporaiioo,  re*t* 
a  mortgage  to  secure  tbe  government  against 
liability  for  tbe  bonds  it  iuued  to  that  corpo- 
ration. With  Ihe  consent  of  the  state,  if  such 
consent  was  necessary,  Ibat  corporation  has  re- 
ceived large  grants  of  land  upon  the  condition 
tbat  It  woultTmeet  and  perform  all  the  obligk- 
tlons  Imposed  upon  It  by  the  acta  of  Congreai. 
I  cannot  agree  that  tbe  franchise  wblcb  tbe  cot- 
poniion  baa  received  from  tbe  United  State* 
andibestatecan  beassessedby  the  stale  fortax- 
ailon.  along  with  iis  roadbed,  right  of  way.  elc-, 
and  then  sold.  Tbat  Is  taxattno  of  one  of  tbe 
in  stru  menial  I  lies  of  the  national  government, 
which  no  state  mny  do  without  tbe  consent  of 
the  Congress  of  the  United  States.  Of  cotirse. 
Ibis  corporation  ought  to  contribute  Its  do* 
shaie  IO  the  support.of  tbe  government  of  eack 
stHle  within  whose  limits  Its  properly  Is  situated 
and  lU  privileaes  exercised.  But  ll  la  for  Co» 
greas  lo  prescribe  the  rule  of  taxation  to  be  ap- 
plied at  teait  to  the  francbUes  of  tbe  oorpoia- 
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tloD,  wblcb,  allhoagh  created  by  the  Btate,  is  as 
nucb  a  Federal  sgency  as  If  it  had  been  cte- 
Bled  a  corporation  Dy  nalional  enattmect.  It 
bas  never  beretofore  been  recognized  thai  a 
stale  could,  vltbout  the  asteut  of  Congreba, 
Kll  for  ita  lAzes  tbe  francblaea,  rlcbis,  and 
priTllegn  employed,  under  the  aDtoority  of 
Uie  oattonal  goveroraent.  to  accompllBb  na- 
tional objects,  particularly  nhere  such  fiaO' 
cbiaca,  rights,  and  privileges  are  under  morl- 
gaire  lo  secure  the  goventment  agatnet  apecifled 
Rabtlfiies. 

For  tbe  reeson*  aUled,  I  dissent  from  tbe 
oplnloD  and  Jodgment  of  the  court 
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e  ia  lubataotfallr  a  dupli- 
cate or  ibe  record  In  Central  PacllU  Rnilroiid 
Contpanv  V.  CaHfoi-nia.  mV.S.KlanIc,  906].  and 
pres^nli  tbe  nme  questtcus.    and  tbe  de(.-laluii 
herein  la  tbe  aame  u  In  tbaCoiue. 
[No.  660.] 
Armed  Januarg  11,  J6,  IS06.     Deeidtd  Mareh 
16,  1896.  • 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Catiforoia  to  review  a  judgment  of 
thai  court  afflrmliig  the  judgment  ol  the  Su- 

Rrior  Court  of  the  City  and  Counlj  of  San 
aucisca,  and  afflrming  an  order  of  the  last- 
named  court  denying  a  nen  trial  Id  an  action 
brought  by  the  People  of  the  State  of  California 
against  (be  Southern  PaciQc  Railroad  Com- 
pany for  the  recovery  of  taxes.    Affirmed. 

See  same  case  below,  lOS  "%..  670. 

The  facta  are  staled  in  the  opinion, 

Meun.  J.  Hnbler  Aahton  and  Charltt  H. 
Tieetd  for  plaintiff  in  error. 

MeuTt.  3.  P.  I.KiiKbora«.  Jno.  H.  Hlll- 
ar,  and  W.  F.  PiixgtraU.  Attorney  Qeneral 
of  California,  for  defendant  in  error. 

The  Cbikf  Jijbticb:  This  Is  a  writ  of  error 
to  a  indgment  of  Itae  supreme  court  of  tbe  state 
of  California  afflrming  the  judgment  of  tbe 
aupcrioT  court  of  tbe  city  and  count;  of  San 
Francisco,  and  afSrmIng  an  order  of  the 
superior  court  denying  a  nen  (rial,  in  an  action 
brooabt  in  the  name  of  the  People  of  tbe  Slate 
of  California  against  the  Soiilbcra  PaciQc 
Railroad  Compaay,  under  §  8670  of  the  Politi- 
cal Code  of  Catlfornla,  for  the  recovery  of 
moneys  alleged  to  be  dae  as  taxes  to  the  Btate, 
and  tbe  thirteen  counties  of  the  state  in  nhich 
tbe  Southern  Pacific  Railroad  la  operaied,  un- 
der an  assessment  made  by  the  state  board  of 
equallzatioD,  for  the  purpose  ef  stale  and 
county  taxation  for  the  fiscal  year  1887.  Tbe 
congressionai  <nd  state  legislation  calls  for  no 
special  rematk  aa  contradistiDguisbed  Irwm 
leS  0.  H.  C.  B.,  Book  10.  fiB 


that  In  respect  of  tbe  Central  Pacific  Compaor. 
14  Stat,  at  L.  202,  cbap.  378;  16  Stat,  at  L. 
573,  cliap  12:2;  17  Stat,  at  L-  M,  cbap.  1S3- 
Cal-  act  of  April  i.  1870  (Cai.  Slat.  1889-70, 
883,  chap.  679);  8onta  Clara  County  v.  South- 
ern  P.  R.  Co.  118  0.  S.  804, 89»  [80:  118,  1191. 
Tbe record  Is "Bubatanltally  aduplicate,[l(18 
mNtatii  mtitandU,  of  the  record  of  the  case  In 
Central  P.  R.  Co.  v.  Oatiforn%a,B.-aA  the  supreme 
court  of  (.'allfornla  on  appeal  decided  this  caae 
OD  the  aulhoril;  of  its  decision  in  Ibat.  lOS 
Cal.  676.  We  have  just  affirmed  that  Jiidg- 
menl  of  Ihe  supreme  court  of  Callforuia,  and 
tbls  must  uke  Ihe  same  course. 
Judgment  a  firmed. 

Mr.  Jvitire  Field  diasentlng: 

I  am  unable  to  concur  wIm  my  asinciate*  In 
their  opinion  or  Judgment  in  this  ^se  also,  for 
Ihe  reason,  as  In  the  case  of  Ctntral  P.  11.  Ca. 
V.  California,  that  tbe  judsmeut  recovered 
against  'he  Southern  Parllc  Railroad  Company 
Is  based  upon  a  pretended  valuation  of  Ibat 
road,  tn  which  valualion  an  assumed  fraocbise 

S anted  lo  the  company  by  the  state  of  Cali- 
mia  is  Included. 

It  is  conceded  that  until  April  4,  1870,  the 
Southern  Pacific  Railroad  Cooipaoj  of  the 
state  exercised  and  enjoyed  what  are  termed 
the  franchises  of  Its  corporation,  tbat  is.  the 
righu.  powers.  privHefiea,  and  immuniiies  con- 
ferred upon  It  by  stale  authority,  and  also 
various  powers,  duties,  privileges,  and  Immu- 
nities conferred  upon  it  by  Ibe  irenernl  govern- 
ment, and  which  are  termed  Its  Federal  fran- 
chises. But  on  that  date,  (he  4lb  of  April, 
1870,  the  legislature  of  California  abrogaied 
tbe  slate  francbiaea  of  (bat  corporation,  and 
substituted  by  adoption  in  their  place  tbe  Fed- 
eral franchises  wbich  have  remained  in  force 

The  provisions  of  the  act  of  Congress  of 
July  27,  1866  (14  Stat,  at  L.  202).  and  the  sub- 
seijuent  amendments  thereto,  state  with  enlire 
distlDCtm'ss  the  rights,  poners,  duties,  prlvi- 
le^s.  aud  immunities  of  the  Hnuthern  Pacific 
Railroad  Compaoy.  We  recite  the  most 
esseoiial  features: 

Section  1  authorized  the  Atlantic  &  PaciQc 
Railroad  Company  lo  construct  Its  road,  vesting 
it  wilha11powers*necessary  for  Ibat  pur-[100 
pose  (14  8u(.  at  L.  808),  and  g  3  made  grama 
of  land  to  Ibe  company  "to  secure  the  safe  and 
speedy  I ransportation  of  the  malls,  troops, 
munilions  of  war,  and  public  stores"  over  Ibe 
route  of  its  line  of  railway  and  branches.  (14 
Stat,  at  L.  294).  This  was  a  plain  exercise  of 
the  power  "to  establish  post  roads"  and  of  tbe 
Implied  power  to  construct  military  roads. 

Beclion  18  of  tbe  same  act  authorized  the 
Southern  PncIQc  Railroad  to  connect  with  the 
Atlantic  &  Pacific  Railroad,  made  to  it  similar 
grants  of  land,  and  made  it  suhiect  to  all  tbe 
conditions  and  limitations  provided  in  the  act 
for  the  latter  road.     14  Slat,  at  L.  209. 

The  Southern  PaciQc  Railroad  Company  waa 
thus  made  tbe  agent  of  the  Federml  Rovern- 
ment  In  Its  exercise  of  tbe  consiitutionar power 
to  establish  post  and  military  roads. 

If  the  consent  of  tbe  slate  was  neoessaiy  to 
the  complete  siibslitntion  of  Ihe  Federal  fran- 
chises thus  granted  for  any  then  existing  state 
franchise*  for  tbe  GonaHucUon  ot  tlie  road,  U 
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will  be  found  In  tbe  ict  ot  tbe  leglBlBture  of 
tbe  ilaie  of  Csltfonif&  of  April  4,  1870,  which, 
tfter  raferrlDg  to  the  gnula  msde  ftod  ibe 
right*.  piiTllegM,  powen,  &Dd  autbority  veslrd 
Id  and  cooferred  upon  the  Soalbero  Ficiflc 
Railroad  Company,  prorlded  thtt  "to  enabla 
tbe  Hid  companf  lo  mote  folly  uid  completely 
comply  with  ftod  perform  tbe  requiremroli, 
MovisioDt,  acd  coodltloDB  of  tbe  laid  act  of 
CoDftrtai  and  all  other  acts  of  Coogme  now  In 
force  or  which  mty  herearter  be  euactnl,  the 
■tale  of  California  hereb;  Hoaenla  to  said  a  ' 
,  .  .  and  tbe  right,  iMwer,  and  privitege  .^ 
hereby  granted  lo,  conferred  upon,  and  rested 
io  It  to  construct,  maintain,  and  operate,  by 
■team  or  other  power,  the  said  railrond  and 
telegraph  line  mealloaed  in  said  aci  of  Coo- 
gieaa,  hereby  confirming  to  and  vesting  In  tbe 
■aid  company.  Ila  aucceaMia  and  aaiiKni,  all 
the  rights,  prlrileges,  franebiMet,  power,  and 


Mithority  conferred  upon  and  Braoled 
vealed  in  said  company  by  tbe  saTd  act  ot 
greaa  and  any  act  of  Congreai  wblcb  n 
fiereafter  enacted."    Cal.  Btat.  1H69-T0. 


Con- 


Tbe  Federal  ftancbticB  for  tbe  construction 
170]  of  Ibe  Southern  'Padflc  Railroad  from 
the  Pacific  coati  to  the  eaatern  iMundary  line  of 
California  aa  a  part  of  a  contlnuoui  military 
and  poBt  road  acrosa  the  continent  efltablisbed 
by  Coninvsa  could  ba*e  had  no  rival  in  a  state 
francbiw  for  the  conatruclion  of  the  same  road; 
but  in  order  that  thia  might  never  be  ques- 
tioned, the  legietature  of  tbestateot  California 
chliterffed  Iti  own  fraocbiae  when  it  ratified 
and  confirmed  tbe  francfaise  given  by  the  Fed- 
eral government  to  the  Southern  Pacific  Rail- 
road CoDpauy. 

No  alwessraeDl  could,  therefore,  be  laid  upon 
any  merely  assumed  state  valuation,  and  con- 
aequenlly  no  tax  enforced  upon  its  alleged 
assessment.  It  follows  that  the  Judgment  of 
tbe  supreme  court  of  California,  affirming  tbe 
Judgment  of  the  auperior  court  of  the  city  and 
county  of  San  Frauciaco,  should  be  reversed. 


CODNT  JOSEPH  TELFENER.  PI/,  in  Err. , 
GEORGE  W.  BUBS. 

Attiart  for  purcAaie  mone]f-~intuJpcient  tareeg, 
(Bee  B.  C.  Brparler*B  ed.  ITO-iaa.) 

1.  A  vendor  of  a  rl^ht  In  public  lanili  In  Texas 
under  applioailon  for  tlietr  purcbaie  cannot 
maintain  an  aotloa  for  hrraoh  of  tbecoatract. 
when  he  Bsa  not  flled  the  gurvers,  maps,  and  fluid 
notea  of  the  lund  wlifaln  the  pre()cnl>»l  Mme.  u 
requtred  br  tbe  atituie  In  order  to  make  hta 
cLsIm  valid  atnlnit  the  state,  and  as  bla  oontnot 
required  that  he  should  do. 

X  A  survFT  not  actuallr  made  In  ihs  fleM,  but 
made  upfrom  offloedocumenEs,  Is  notauflloLent 


^OT■.— .A*  lo  em>n<n  iumyi  and  dwcrlptlntu  fn 
pfUcnMrortandf,  llou  conKrued.  see  note  to  Watts 
T.  Ltndser.  Ih  418. 

A*  to  coTttrncfs.'  jifrformanee,  when  exeuacd  bv 
nonptrformantio!  irfhcr  pnrlv  or  hM  preKntfon  of 
]iertormaiUt,—»e»  Dal«  to  United  Btatea  v.  Peek, 

A»  to  eerUorart  fn  Uniud  Statta  cowU,  tee 
note  to  dark  T.  Baoketl,  17:<B. 


—  Irrrhn  Trisn  sit  irUTT  rrlarlin  tn  i liiaM 

of  tbe  publto  lands. 

[No.  463.] 

Argued  Mareh  t.  3,  1896.    DeeUtd  Marck  M^ 

1898. 

ON  WRIT  OF  CERTIORARI  to  the  United 
Sutea  Circuit  Coati  of  Appeals  for  llw 
Fifth  Circuit  to  review  a  Judgment  of  titU 
court  affirming  the  Judgment  of  tbe  Circull 
Court  of  the  United  Sutea  for  the  Westera 
District  of  Texas  Id  favor  of  tbe  plaintiff 
George  W.  Russ,  against  Count  Joseph  Tel- 
fener,  for  damages  tor  breach  of  a  contract  fpv 
tbe  sale  of  an  intereat  In  lands.  Thejuf^tneiU 
of  the  Cireuil  Court  of  Appeals  md  Jvilf- 
mtiil  of  tlu  Oireuit  Omrt  reneraed,  and  CftuM 
remanded  with  direction  for  a  new  trial. 
See  same  case  below,  60  Fed.  Rep.  338. 

Statement  by  Mr.  Jvttiet  FMdi 
This  case  comes  up  on  a  writ  of  certionui 
Issned  to  the  United  States  circuit  court  of  ap- 
peals for  the  fifth  circuit.  Tbe  action  was 
brought  for  damages  for  an  alleged  breach  of 
a  contract  for  the  sale,  by  the  defendant  to  th* 
plainlifl^.  of  certain  unappropriated  public  lands 
ot  Ibe  state  of  Texas,  the  right  to  the  title  of 
which  be  claimed  to  have  acquired  from  lbs 
state,  and  It  arose  upon  tbe  following  facta:  I> 
July,  1879.  the  legiilatnre  ot  that  state  passed 
an  act  for  the  sale  of  a  portion  of  its  unappro- 
priated public  lands  and  the  investment  of  lis 
proceeds.  It  provided  that  any  person,  firm, 
or  corporation  desiring  lo  purchase  any  of  such 
lands  set  apart  and  reserved  for  sale  might  d» 
so  liy  causing  tbe  tract  of  land  which  the  par- 
ties desired  lo  purchase  to  be  surveyed  by  tbe 
authorized  public  survevor  ot  the  county  or 
district  in  which  the  laoa  was  situated.  And 
it  was  made  the  duty  ot  the  surveyor,  to  whom 
'applicBiioawBsmade by  responsible  par-{17B 
lies,  to  survey  the  lands  designated  in  such  ap- 
plication witbin  three  montos  from  tbe  date 
thereof,  and  within  sixty  days  after  the  survey, 
to  certify  to  record  and  map  the  field  notea  of 
the  survey,  and  to  return  to  and  file  the  same  1q 
the  general  land  office,  as  required  by  law  in 
other  cases.  Tbe  statute  also  provided  In  its 
Gth  section  that  within  sixty  days  afler  the  re- 
turn to  and  filing  in  tbe  general  land  office  of 
the  surveyor's  certificate,  map.  and  field  notes 
of  tbe  land  desired,  it  should  be  the  light  of 
the  parties  who  haa  tbe  aame  surveyed  to  pa> 
or  cau^ie  to  be  paid  into  the  treasury  of  tlit 
slate  the  purchase  money  therefor  at  the  rate  ot 
ISO  cents  per  acre,  and  ibat  upon  tbe  presents, 
lion  to  Ibe  commissioner  of  the  general  land 
office  of  the  receipt  of  the  stale  treasurer  fortbc 
purchase  money,  the  commissioncrahouid  issue 
to  the  appilcaot  a  patent  for  the  tract  or  tracts 
of  land  thus  surveyed  and  paid  for. 

The  statute  declared  that  no  tract  of  land 
should  be  sold  under  tbe  provisions  of  Ibe  act 
~bicti  contained  more  Ibao  040  acres,  and  that 
3  tract  should  have  a  greater  ftonlage  on  any 
Inning  stream  or  permanent  water  than  1 
ira  per  acre  for  each  survev  ot  830  or  lea, 
and  (of  1  vara  per  acre  for  all  other  surveys. 

The  statute  also  enacted  that  after  tbe  sur 
vey  of  any  ot  the  public  domain  autborized.  It 
should  not  be  lawful  for  any  person  to  file  or 
locate  upon  tbe  kods  surveyeo,  and  that  tuck 
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file  or  location  abould  be  void.    It  alBO  deoUrcd 
that  ibould  aoj  applicant  for  tbe  purchase  of 

Kbiic  laods  fail,  refuse,  or  neglect  1o  pajr  for 
i  lame  at  tbe  rate  o(S0  ceots  per  acre  nithla 
tlte  time  prescribed  Id  g  0  of  tbe  act,  tbai  ii. 
wltbfD  nit;  dayi  afler  the  return  to  and  flliaj; 
In  the  general  land  office  of  Ibe  lurreyor'a  cer- 
tiflcaie,  map,  and  field  nolee,  be  should  for- 
bdt  all  riffhU  thereto,  and  should  not  tbere- 
tfter  be  allowed  to  purchase  the  aaine,  and 
Hut  tbe  land  tbui  lurveyed  mtEbt  be  sold 
by  the  commissloiier  of  tbe  general  land  office 
to  anv  otber  person,  (trm,  or  corporation  nho 
would  pay  Into  tbe  Ireoaur;  the  purchase 
■one;  tberefor. 

Tbe  plainiia  below,  tbe  defendant  In  error  In 
173]  ibU  case,  *Qeorge  W.  Buu,  a  citizen  of 
Texas,  alleged  that  some  lime  in  October,  1883, 
he,  beinga  responsible  pait^,  and  intending  to 
purchase  a  bodj  of  laud  whicb  waa  subject  to 
purcbaseandaale,  applied,  under  the  act  of  Tex- 
as, as  amended  to  tbe  surveyorof  the  county  of 
£1  Paso,  for  tbepnrchase from  tbeBlateaud for 
tbesurreyof  1880  sectioDB  of  laud  of  MO  acres 
eaeb,  beiitf,  in  aeaggrmta,  1,1 00, 890  acres,  itt- 
natedin  that  county,  and  forminK  part  of  tbe  Pa- 
cific Reaersationj  that  the  application  waa  made 
inlwoinatn][nentB,deBCTihinKdifferentpoitlani 
of  tbe  land,  and  that  bis  applicatioDs  were  filed 
and  recorded  in  tbe  office  of  the  lurveyor;  that 
on  the  Istof  14oTember,  1S82,  he  waa  about  to 
proceed  to  have  ihe  lands  auryeyed  into  Iracta 
of  MO  acres  each,  when  tbe  defendant  below. 
Teirener,  o&ered  to  assume  the  payment  thereof 
and  to  contract  for  tbe  sale  and  anignmcDt  of 
bts.  Rum's,  right  to  purchase  the  lands  applied 
for  from  Ihe  state,  and  tbat  tbcreupon  BCOntract 
waa  executed  beiween  them,  Rusa  and  Tel- 
fener,  bearlug  date  on  that  day,  in  two  sepa- 
late  Instruments,  constitulin^.  however,  only 
one  distinct  contract  in  its  entirety,  and  as  such 
ooDtnct,  with  dependent  conditions.  It  was 
declared  upon,  by  tbe  terms  of  which  Russ, 
claiming  to  bare  made  appHcalloti  in  due  form 
tor  the  purchase  of  about  1,000,000  acres  of 
land  In  El  Paso  county,  and  recltl-<g  that  Tel 
fener  was  desirous  of  pnrcbasfn^  jf  him  all 
bit  right,  title,  and  Interest  In  tbe  lands  under 
the  appllcatloQB  made  for  their  pi  rcbase.  pro- 
vided they  were  regolariy  made  tender  the  act 
of  July  li,  1879,  agreed  and  promised  to  trans- 
fer and  aastgn  to  Telfener  all  bin  {Russ'sl  right, 
title,  and  interest  In  tbe  lands  ipplied  for,  tbe 
oonslderailon  being  35  cents  oer  acre,  which 
consideration  Telfener  prutHsed  !o  pay,  and 
Rusa  also  agreed  to  have  tbe  Burvpys  made  and 
flled  with  the  maps  and  field  notes  in  Iho  geo- 
eral  land  office,  for  wbicb  Telfener  was  to 

Gf  him  S  cents  per  acre.  U  was  for  an  al- 
fed  breach  of  this  contract  Ibnt  Ihe  a(:tion 
ofRuEs,  tbeplaintia  below.e.  Telfener  was  in- 
rtltuted. 

Mtttrt.  Andrew  Wealer  Kent  and   9, 

L,  Peeler,  for  plaintiff  in  error; 

Tbe  defendant  In  error  never  at  aoy  time 
acquired  an  interest  under  tbe  statutes  in  the 
whole  body  of  land. 

An  application  for  a  survey  msde  under  the 
ttatutea   confers  no  rlgbl  upon  Ihe  applicant. 

CamfMl  V.  Blaiichartt  (Tex.i  2  Powy,  U,  C. 
831:  SKote*.  Work,  SS  Tez.  148;  WUUt.  Mar- 
Un.  66  Tex.  SW. 
162  D.  8. 


It  is  only  when  tbe  survey  autborixnl  by  tho 
statutes  is  made,  that  a  right  Is  *est«d  In  tbe 
applicant. 

Jumbo  CatUe  Oo.  v.  Bacon,  79  Te^  J;  Ointp- 
hdi  V.  Wadt.  133  (J.  8,  87  (»S:  243). 

No  survey  of  Ibe  whole  body  of  land  bad 
been  made,  or  in  any  manner  attempted,  on  Um 
lat  day  of  November,  1B82. 

Benj.  Sales,  §  501. 

The  defendant  In  error  never  acquired  an  tn- 
tereat  under  the  statutes  in  any  of  the  lands, 
because  the  same  were  not  lurreyed  on  tba 
ground,  as  required  by  law. 

Sorton.  V.  /W.S  Tex,  84;  Jtnldnft.  Cham- 
hen,  9  Tex.  281;  Jantty.  Bunett.ViTn.  383; 
Sts/lei  V.  Qrag.  10  Tex.  SOS:  TAontKn  v.  Uou*- 
Ion  ±  T.  C.  R.  Co.  68  Tex.  8B2;  Slaffori  f. 
Sing.  80  Tex.  2fi7,  9t  Am.  Dec.  804. 

Assuming  tbe  lands  to  have  been  surveyed 
on  the  ground,  tba  defendant  in  error  acquired 
no  interest  In  tbe  1,144,900  acres,  because  the 
field  notes  thereof  were  not  filed  as  required  by 
tbe  statutes. 

OampUa  ^.Wmie,  IWD.  S.  87lS3:  243). 

Tbe  defendant  in  error,  having  failed  to 
secure  any  interest  under  ihe  statutes  in  tbe 
1,144.960  acres,  there  was  a  total  failure  of 
con»idernllon  and  the  contract  became  void. 

Mtur:  Clnrenca  H,  aiIU«r.  Joaepk 
Wheeler,  Jotiah  PatUrton.  Frank  FUet,  8. 
R.  Fiahtr,  and  E.  B.  Hancock,  for  defendant  in 

This  court  has  laid  down  Ihe  rule  whicb 
should  icovern  the  amount  of  damages  due 
Russ  In  a  breach  of  contract  like  this. 

Anvii  Min.  On.  v.  Bumble,  153  U.  S.  531 
(88:  818). 

Plaintiff's  claim  was  assignable. 

OraAam  v.  HenTy,  17Tei.ie4;  Mtrrivitathxr 
V.  ATennard,  41Tex.  373;  eo|)pv.r<;rr»,75Tex. 
3u5;  Brigg*  V.  United  SCaU*.  148  U.  S.  346  (86: 
180):  Bittt  V.  mutt.  86  D.  8.  IB  Wall.  644 
133:  183);  Siwn  v.  Chamben,  12  Ala.  697; 
Entign  v.  Settogg,  4  Pick.  1;  Rodgeri  v.  Dtb- 
reU,  6  Lea,  S9;  /lv«r  *.  BvrnlMm,  25  He.  0; 
CmerdaU  -r.  Aldiieh.  19  PiclE.  891;  Biiri-lll, 
Asslanments.  T  65.  nole  i. 

Timber  culture  and  desert  clniou  are  very 
different. 

Eobbi  V.  McLean,  117  U.  S.  676  (»:(H4)i 
Jumbo  CattU  Co.  v.  BoMn,  79  Tex.  18;  Soma 
V.  Slate.  2  Tex.  Civ.  App.  893. 

In  consequence  of  Telfener'a  failure  to  pay 
for  the  land,  tbe  second  contract  never  became 
operative,  and  Russ  was  under  no  obligation 
to  have  tbe  land  surveyed. 

Pollard  V.  Dvnght.  6  V.  S.  4Crancb,  4^1 
(3:  666):  aHJfUh  v.  Bradihau,  4  Wash.  0.  O 
171;  CAanttrv.  Zmm.S  Hees.  A  W.  701. 

Mr.  Justice  Field,  after  stating  the  provl- 
sIoDS  of  the  act  of  T«iaa  as  abore,  delivered  the 
opinion  of  the  court: 

No  right,  title,  or  interest  in  the  lands  whl=> 
Rusa  desind  and  applied  to  purchase  passed  U, 
bim  solely  by  bis  application  for  the  survey 
Until  that  was  followed  by  lUe  survey,  map 
and  field  notes  of  tbe  survey,  and  Ihey  were 
filed  in  the  general  land  office  of  the  stale,  it 
xave  no  right  to  the  applicant  to  purchase  tbe 
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)<«rtiDeDt  (lUMtion,  Bow  maj  to  tppUcaot 
'or  l&nat  under  that  Statute  become  ft  par- 
caa!?r!  and  replies  as  followg: 

"The  statute  answers  tbequestloD.  He  'caav 
do  so  by  causing  tbe  tract  or  tracts  whicli  sucb 
pttson.  firm,  or  corporatloD  desires  to  puicbase 
to  be  surveyed.'  When  this  is  done  as  Ihe  aet 
conttmplalei,  Ibea  and  not  before,  the  itaU  eon 
Iraelt,  vpon  the  purchateft  complying  with  the 
ether  requirenuntt  of  the  act.  that  it  wiU  eonee]/ 
to  Aim  MS  land  3uriej/ed.  Whta  tbis  point  was 
rescbed  tbere  existed  an  eiecutorr  contract 
wliich  ^ave  the  purcliaser  a  vested  nsht,  upon 
complyioe  wltb  bis  part  of  tbe  oonlract,  to 
bave  tbe  laiid  purchased." 

In  Campbell  v.  Wade.  183  U.  S,  M  [83:  240], 
which  was  in  tbis  court  at  tbe  October  term, 
1889.  it  WHS  staled  Ihst  It  was  contended  In 
the  slate  courts,  and  the  contention  was  re- 
newed here,  that  tbe  petitioner  (wbo  desired  to 
purchase  a  portion  oF  tbe  uuapproprlaied  lands 
of  Teitas).  by  bis  applicallon  for  a  aurvev,  Lad 
acquired  a  vested  Interesl  in  the  lands  he  de 
sired  to  purchase,  which  could  not  be  impaired 
1 7S]  by  their  subsequent  witbdrawnl  *frotn 
snle.  But  the  court  replied  that  this  positioa  was 
clearly  untenable;  that  the  appllcaliou  wasonly 
one  of  different  steps,  all  of  which  were  necea- 
ssry  lo  be  performed  before  tbe  applicant  couid 
acquire  any  right  against  tbe  slate.  The  ap- 
plicallon vaa  to  be  lollowed  by  a  survey,  and 
the  surveyor  was  allowed  three  months  in 
which  Co  make  it.  By  the  express  terms  of 
Ihe  act.  It  was  only  after  the  return  and  filing 
In  the  general  land  otSce  of  tbe  surveyor's  cer- 
tificate, map,  and  field  notes  of  tbe  survey  that 
tbe  applicant  acquired  the  right  to  purchase 
tbe  land  by  pajinft  tbe  purchase  money  within 
sixty  days  thereafter.  "But  tor  tbis  declara- 
tion of  the  act,"  said  the  court,  "we  might 
doubt  wbeiber  a  rigbt  lo  purchase  could  be 
considered  as  conferred  by  the  mere  survey  an 
as  lo  bind  the  stale.  Clearly,"  tbe  court  adds, 
"there  was  do  such  right  lo  advance  of  tbe 
survey.  Tbe  stale  was  under  do  obligation  to 
coDlinue  the  law  in  force  because  of  the  appli- 
cation of  any  one  to  purchase.  It  entered  Into 
noBucb  coDtract  with  tbe  public.  The  appli 
cation  did  not  bind  tbe  applicant  to  proceed 
stiy  further  In  tbe  matter;  nor,  In  the  absence 
of  other  proceedings,  could  it  bind  the  slate  to 
aell  tbe  lands." 

I'bere  la  another  view  of  this  case  which 
merits  consideration.  Tbe  contract  between 
Rubs  and  Telfener  wns  for  Suss  to  sell  to  tbe 
latter  bis  right  to  purchase  from  tbe  stale  the 
entire  tract  of  ISltl  sections  of  its  public  lands 
for  which  he  had  applied,  not  for  any  pattlcu- 
far  portion  of  that  Itact.  Telfener  had  never 
proposed  to  tale  any  less  than  the  whole 
amount  nor  contrsclea  to  do  to.  An  offer  of 
any  less  by  Russ,  bad  it  been  made,  of  which 
tbere  Is  no  evidence,  would  never  bave  been  a 
compliance  with  his  contract  with  Telfener. 

It  does  not  appear  that  the  entire  tract  of 
land  was  surveyed  until  aUer  November  1,- 
1883,  At  that  time  98  sections,  embracing 
S3, 730  Mtes  of  the  tract,  were  unsurveyed,  and 
it  CQvld  not.  Id  trutb,  be  alleged  that  on  tbe 
1st  day  of  Uiat  month  the  pTainiiff  was  tbe 
sole  owner  of  a  valnable.  varid,  and  transfer- 
able Interest  lu  the  whole  body  of  lud.  em- 


bracing 1813  tTBCta,  amounting  to  more  (has 
1,000.000  acres  of  *laDd,  as  averred  by  [£78 
blm  in  bis  declaration.  On  Ihe  contrary. be  prw 
seased  uoinlereat  In  Ibe  whole  body  of  land  ol 
that  amount,  and  if  the  contract  f>)r  tbe  pnr- 
cbasewaspossesaedor  any  validity,  it  must  haw 
applied  to  tbe  whole  body  in  ita  cntimty  aMi 
not  to  any  particular  portion  thereof.  And  of 
the  land  surveyed,  payment  at  tbe  rale  ot  BO 
cents  per  acre  was  only  roadeon  twentv-flveot 
the  surveys,  at  least  there  was  no  evidence  at 
the  payment  on  any  other  land  surveyed.  And 
tbe  applicant  Rubs  bad  acquired  no  vested 
right  to  purchase  of  the  state  the  whole  of  tba 
land  because  be  had  not  complied  witb  tbe  law 
in  that  bebalf. 
Tbe  9th  section  of  tbe  statute  declared  in 


neglect  to  pay  for  tbe  same,  at  Ihe  rate  of  SO 
cents  per  acre,  within  tbe  time  prescril>ed  in 
S  C  of  tbe  act,  which  was  wilhin  dxty  dayi 
after  the  return  to  and  filing  in  tbe  general 
land  office  ot  the  surveyor's  cerlibcate,  map, 
and  field  notes  ol  the  land  desired,  he  shouM 
forfeit  all  right  thereto,  and  should  nol  tbere- 
after  be  allowed  to  purchase  the  same,  and  lbs 
land  thus  surveyed  might  be  sold  by  tbe  com- 
missioner to  any  other  party  wbo  would  par 
into  tbe  treasury  tbe  money  therefor.  No  cm- 
cIbI  survey,  as  It  appears,  was  made  of  tba 
whole  amount  of  the  lands  which  the  plainliS 
below.  Russ,  desired  to  purchase,  and  no  map 
or  Held  notes  of  the  whole  amount  were  ever 
made  and  returned  to  the  ^neral  land  office, 
and  no  psymenl  for  the  lauds  was  ever  mada 
or  tendered  lo  tbe  treasurer  of  the  stale.  Tba 
claim,  therefore,  of  having  acquired  any  right 
or  title  in  and  to  the  whole  amount  of  tho 
lands  by  tbe  proceedings  taken  was  manifestly 
Kroundlesa.  Tbe  plaiotiff  below  could  not 
convey  any  proprietary  interest  in  the  whole 
amount  ot  tbe  landa  desired  until  the  required 
payment  tbeiefor  was  made,  and  any  promise 
by  the  defendant  below,  Telfener,  to  pay  to 
bira  26  cents,  ot  any  amount,  tor  an  acre  of 
auch  hoped  for  and  not  acquired  land,  or  for 
anv  lesa  quantity,  was  worthless,  without  any 
value  or  conalde ration.  The  plaintiff  below, 
however,  pushed  his  claim  for  the  rampenM' 
tlou  of  35  cents  an  acre,  which  not  being  rec- 
ognized, bebrouglit  an  action  against  Telfener 
■to  recover  the  same  and  for  tbe  surTeyaftTT 
and  tbe  rvlum  and  filing  of  tbe  same  and  the 
map  and  flCl  notes  in  (be  di-<trict  court  for  Um 
county  of  Tra*ia,  In  Teiaa.  Tbe  defendant 
below,  'Telfener,  appeared  to  the  action,  and 
on  bis  motion  it  was  removed  to  the  circuit 
court  of  the  United  Btaleit  For  Ibe  weatem  dle- 
trict  of  Texas.  He  then  answered  the  pelitioB, 
denying  lis  allegations,  and  averring  that  hU 
pretended  agent,  oue  Baccarlsse,  through 
whom  Russ  alleged  (be  contract  was  made, 
never  bad  any  authority  to  make  a  contract  «f 
the  kind,  and  that  Russ  never  acquired  by  bb 
applications  any  right  or  interest  In  tbe  land, 
the  right  lo  pnicbase  which  he  rtsjmed  to  have 
sold  to  tbe  defeudant,  the  survey,  map,  and 
field  r'-s  never  having  been  relumed  to  the 
g^eral  .und  office  as  nqulred  by  tbe  3d  sec- 
tion of  tbe  statute  of  Texas,  and  he.  never  hav- 
ing made  at  tendered  any  payment  for  the 
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Mme  u  also  required  b;  Ibat  aecttoD.  ind  ibtit 
any  interest  Ibus  arquired  was  wiUiout  say 
taDSibte  or  s')prcc[Bble  value. 

Tbe  case  whs  tried  In  tbe  circuit  court  of 
tbe  United  Stales  at  Austin,  Texas,  aod  a 
ladgnieDt  Ibeiefn  was  rendered  !□  favor  .of 
Buss  BgsiDil  Telfener,  the  plniallff  In  error,  tu 
Julv.  ltl9S.  for  the  sum  of  $G1S,440.50. 

'Tbe  lutier  tbereupon  took  ilie  case  on  writ 
of  error  lo  Ibe  Uoiled  SlatM  court  of  appeals 
flit  (he  flfth  circuit,  wbere  tbe  Jodgment  whs 
■ffirmed  Id  February,  I6M. 

Be  iheu  flied  a  petition  for  rehearing  In  tbe 
court  of  appealB.  wblcb  was  overruled  in  Hay, 
1B94,  and  tbe  case  was  stterwardi  remored 
iolo  Ibla  court  od  petition  of  Ibe  plaintiff  in 
error  upon  a  writ  of  certiorari  Id  October, 
1B94. 

Tlie  plaiailff  In  error  dow  submits,  upon  the 
writ  of  certiorari  from  Ibis  court,  that  tbere 
was  manirest  error  In  the  rulings  of  tbe  circuit 
court  of  appeals  requiring  tbe  reversal  of  iu 
judgment,  lu  Ibis; 

first.  Tbnl  tbe  law  of  Texas  expressly  re- 
•trltied  tbe  right  of  the  applicant  to  purchase 
any  porlioD  of  tbe  unappropriated  public  lands 
of  Ibe  slate  to  640  acres  iu  ooe  trnci,  and  Id 
this  cose  tbe  plaintiff  claimed,  and  the  court  of 
apprals  auatHined  his  claim,  that  be  bed  ac- 
178]qiiired  a  'ricbt  pursuaot  to  tbe  proceed- 
ings laken  under  the  aiatute,  to  purcbase 
1,160,880  acres  In  one  tract  of  tbe  unappropri- 
ated lands  nf  the  stale. 

Second,  That  tbe  evldeoce  in  Ibe  record 
■bows  that  Ibe  alleged  contract  between  the 
plaintiff  In  error  and  Russ<ivssinadeon  the  1st 
day  of  November,  1883,  and  that  after  that 
date  Russ  csused  98  sections  of  tbe  laods,  em. 
btsciog  over  62,720  acres  (the  rlcht  or  privilege 
to  purchase  wblch  he  prelendra  to  have  pre- 
viously sold  to  tbe  plaintiff  in  error)  to  be  sur- 
veyed, and  though,  until  such  survey  and  its 
eompletioD  and  return  with  map  and  Beld  notes 
lo  the  commissioner  of  Ibe  general  land  office 
and  filing  of  the  same  in  ttaat  office,  do  right  or 
privilege  on  tbe  part  of  Buss  to  purchase  any 
portion  of  the  03  sections  was  initiated,  the 
court  of  appeals  lield  Ibnl  Russ  hod  a  valuable 
and  Bssignsble  right  in  those  seclions,  whether 
the  Burvey  Ibereof  and  its  field  notes  were  re- 
turned BDd  filed  Id  the  general  land  office  or 
■Dt,  directly  In  contravention  of  tbe  3d  section 
of  Ibe  statute  of  Texas,  wblch  declares  tbst 
"It  shall  be  tbe  duly  of  the  surveyor,  lowborn 
ftpplicallon  is  made  by  responsible  parties,  to 
Burvcy  Ibe  lands  dcBlgnated  in  said  npplicnlion 
wilblD  three  months  from  ibe  dale  thereof,  and 
witbln  sixty  days  after  said  survey  lo  certify 
to,  record,  and  map  the  field  notes  of  said  sur- 
vey: and  be  aball  also,  within  tbe  said  sixty 
days,  return  lo  and  file  tbe  same  in  tbe  gen 
eral  laod  office,  as  required  by  law  to  other 
cases."  And  also  Id  disregard  of  the  forfeiture 
of  any  right  acquired  br  Rus?  lo  purclin^^e  the 
lands  for  wblch  be  bad  applied,  Imposed  by 
•ectlon  9  of  the  siatuie  of  Texas,  which  de- 
clares lo  expre-s  terms  tbnt  shouM  any  appli- 
cant for  the  purchase  of  public  land  fail,  re- 
fuse, or  neglect  to  pay  for  the  same  at  Ibe  rate 
«f  60  cents  per  acre  within  tbe  time  prescrilied 
log  5  of  this  set,  that  I«,  within  sixty  days  after 
tbe  return  to  and  filing  in  the  general  land 
office  of  tbe  surveyor*!  ceriificate,  map,  and 
Ut  D.  S. 


field  Dotes  of  the  land  desired ,  be  shall  forfeit  all 
righlthereto.and  shall  not  thereafter  be  allowed 
to  purcbiise  Ibc  same,  hut  "the  land  so  [  179 
surveyed  mav  be  sold  by  Ibe  coramissloner  of 
tbe  general  land  office  to  aoy  other  persoa 
firm,  or  corporation  wbo  aball  pay  Into  ibe 
treasury  the  purchase  money  therefor,  ADd 
the  evideoce  conlHiued  iu  tbe  record  shows  the 
fact  to  be  that  out  of  the  1S13  sections  of  land 
of  wbicb  survey  was  desired,  only  the  field 
notes  of  a  portion  of  Ibe  sections  were  returned 
and  filed  wtlbln  the  time  required,  yet  the  cir- 
cuit court  of  appeals  held  that  It  was  wholly 
tnimaterlal  wbetber  the  surveys  under  the  sp- 
pliention  of  Buss  were  made  and  returned 
within  tbe  aixtv  days  designated,  or  not  re- 
turned at  all,  which  ruling  was  plainly  in  dis- 
regard of  Ibe  express  provisions  of  tbe  act  of 
tbe  Texas  leglslsture,  providing  for  Ibe  sale  of 
any  of  tbe  unappropriated  public  landa  of  tbe 
stale. 

Tbtrd.  Tbatthe  testimony  contained  in  Ibe 
record  of  tbe  cause  further  shows  that  none  of 
the  sections  wbicb  Russ  ullpged  that  he  bad  re- 
quested to  be  surveyed,  and  bad  obtained  a 
survey  thereof,  were  aur-eyed  on  tbe  ground, 
but  that  which  was  alleged  lo  be  a  surrey  of 
tbe  sections  and  returned  as  such  consisted  of 
work  done  in  tbe  office  of  tbe  commissioner 
of  tbe  general  laud  office  and  presented  as  a  sur- 
vey, and  although  it  was  held  by  the  laws  of 
Texas  and  the  decision  ot  Its  supreme  court 
that  tbe  surveys  of  its  u  nap  propria  led  public 
land  must  be  made  on  Ibe  ground  tbat  tbe  sur- 
veys nol  thus  made  were  null  and  void,  and 
did  not  confer  upon  ne  applicant  any  rigbt  of 
purchase,  the  court  of  appeals  he'd  that  It 
was  Immsierlal  wbetber  tiie  surveys  were  ac- 
tually made  on  the  gruuod  or  coDsisted  of  office 

Fourth,  But    assuming    tbat    tbe    plalutlS 


finally  pursued  fullv  all  tbe  proceedings  i 

aulred  lo  obtain  a  rlrht  to  purchase  ot  Texas 
le  whole  smoont  of  tier  unappropriated  lands 
claimed,  namely.  1,160,820  acres,  and  the  con- 
tract alleged  between  Russ,  tbe  plaintiff,  and 
Telfener,  tbe  defendant,  was  msde,  jet  such 
contract  was  conditional  t.ud  dependent  upon 
Ibe  performance  by  tbe  respective  parlies  of  tba 
conditions  devolving  dpOD  eacb  parly  at 
the  time  stipulated,  sod  ceased  to  be  blDding 
upon  either  one  on  the  failure  of  tbe  other  to 
•comply  with  tbe  performoncostipulated[180 
on  bis  part.  Russ,  tbe  plaint  ilT,  was  to  acquiteof 
the  stale  such  interest  In  tbe  property  as  would 
authorize  him  to  sell  and  transfer  to  tbe  de- 
fendant a  Tnlid  title  thereto,  and  to  acquire 
such  a  valid  title  he  was  bound  In  make  per- 
formance of  bis  contract  with  tbe  deleadsDt 
bv  filing  tbe  surveys,  map,  and  field  notes  of 
the  whole  witbln  the  prescribed  liroe  so  tbat 
tbe  defendant  might  have  Ibe  riebt  to  demand 
patents  of  Ihe  slate  on  payment  of  the  purchase 
money  of  such  property  to  ila  treasury,  which 
he  never  did,  and  therefore  released  ibe  de- 
fendant of  all  obligations  to  perform  the  al- 
legrni  contract  on  his  part.  Authority  for  Ibis 
position  will  be  found  In  tbe  cases  of  B^nk  of 
Columbia  v.  HagTurr.  26  U.  B.  1  Pet.  48.i  [7: 
eaS]:  HiU  V.  Origtby,  35  CbI,  656;  and  Ei.g- 
lander  v,  Rogert.  41  Cal.  431. 

In  Bank  of  Colvmbia  v,  Hagner.  86  U.  8.  1 
Pet  466,  MS  [7;  219,889],  thU.conit,  apeaklDC 
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b;  Mr.  Jvttiet  TfaompaoD  of  tbe  diatinctions 
•Hade  id  LDveDBDU  or  promiaes  of  parlies  to  a 
contract  for  the  purcbase  and  sale  of  real  prop- 
erty, nhetber  thej  were  to  be  ronsldered  aa  In- 
dependeol  or  dependent,  iaid;  ''It  U  evident 
that  Ihe  IncllnatloD  of  cnurtt  baa  strongly 
favored  the  latter  cooBlructlOD  at  being  ob- 
vloual;  tbe  moat  juat.  The  seller  ouglit  net  to 
be  compelled  to  pari  with  bis  properly  wllhoul 
receiving  tbe  coosideratlon,  nor  ibe  purchaser 
to  part  with  hU  mooe;  without  an  e^iulvalent 
in  return.  Hence,  In  aucli  cases.  If  either  a 
vendor  or  a  vendee  wlah  to  compel  the  other  lo 
fulQt  his  contract,  he  must  make  bis  part  of 
ihp  agreement  precedent,  and  cannot  proceed 
aeaioet  tbe  other  without  an  aclual  perform- 
ance of  the  agreement  on  bia  pan,  or  a  tender 
end  refuaal.  And  an  averment  to  Ibat  effect 
is  always  made  in  the  declaration  upon  tbe 
contracts  containing  dependent  undertakinea, 
and  that  averment  muat    be   eupporied    oj 

In  this  caae  there  was  no  offer  or  tender  of 
performance  by  tbe  plainiiff  to  tbe  state,  which 
was  essential  to  create  an  obligation  to  pay  any 
money  on  tbe  part  of  the  defendant.  There 
Is  therefore  no  ground  for  recovery  by  Uie 
plaintiff  upon  hia  alleged  contract  with  the  de- 
fendant, there  baving  been  no  such  perform- 
18  l]Bnce,or  offer  of  perrormance,on  his 'part 
to  the  state  as  would  enable  him  to  acquire  such 
an  Interest  in  tbe  properly  that  be  could  com- 
ply with  bis  ec^gement  to  tbe  defendant. 

In  Bill  T,  Origib}/  Ihe  supreme  court  of  Cal 
ffomla  held  thai  "  In  a  contract  for  tbe  sale  of 
real  estate,  where  tbe  purcbaser  covenanla  lo 
pay  Ibe  purchase  luoney,  and  tbe  vendor  cove- 
nants In  convey  the  premises  at  tbe  time  of 
payment,  or  as  soon  as  it  is  paid,  the  covenants 
are  mutual  and  dependent,  and  neither  crd  sue 
without  showing  a  performance,  or  an  offer  to 
perform,  on  hia  part.  Ferformant^.oran  offer 
to  perform,  on  tbe  one  part.  Isa  condition  pre 
cedent  lo  the  right  to  Insist  upon  a  perform- 
ance on  the  other  part"    80  Cal.  666. 

And  lo  Ertglajtd^  v.  Roger*  tbe  same  court 
beld  that  "  tbe  obligations  of  the  partlei  to  an 
ngreement  for  the  sale  of  land  are  mutunl  and 
dependent,  where  one  Is  to  convey,  and  the 
other  at  the  same  time  lo  pay,  the  purchase 
money:  and  neither  can  put  tbe  oiber  In  de- 
fault, except  by  tendering  a  performance  on 
bis  part,  unless  tbe  otber  parly  waiveathe  len- 
der or  by  bia  condact  renders  it  uunecessary." 
41  Cal.  420. 

It  is  only  upon  tbe  return  and  filing  In  the 
general  land  ofOce  as  staled  above  that  any 
right  to  the  land  surveyed  attaches  to  the  ap- 
plicant, and  until  such  QUng  IheEtste  does  not 
agree  to  part  with  any  Interest  In  tbe  lands  sur- 
veyed and  the  purchaser  does  not  acquire  any. 

Such  was  the  decision  of  Ibis  court  when  the 
case  was  before  it  at  the  Octoi>er  term  of  ItJWl. 
149  C.  3,  823,  B32  [86:  800,805],  "An  appll- 
cunt,"we  Ihere  aaid,  "underthelawsof  Teiaa, 
for  the  purchaae  of  a  portion  of  its  unappro- 

Rriated  public  lands,  could  acquire  no  vested 
ilerest  In  the  bind  applied  for,  tbatis,  no  legal 
title  lo  it,  unlit  tbe  purchase  price  was  paid, 
and  tbe  patent  of  tbe  stale  was  Issued  to  him. 
If  tbe  price  was  uot  paid  wiihin  sfily  days 
after  the  return  to  tbe  general  land  office  of  a 
nap  of  tbe  land  desired  and  the  field  note*  of 


Ita  survey,  be  forfeited  all  rigbtto  tbe  land  and 
was  not  thereafter  allowed  to  purchase  ik' 
We  added,  however,  that  he  bad  "the  right  ta 
complete  the  purchaae  and  secure  apalenjt  with- 
in "the  prescribed  period,  after  the  map  [189 
a  n  djMd  nutM  0/ iA<  «u  rt<«v  «>«r«  jU«f  i  a  t  h  e  gen- 
eral land  office,  wblch  la  desig^aied  in  (be  deci- 
sions of  the  supreme  court  of  Ihe  stale  aa  a 
vested  rlgbt  that  could  not  be  defeated  byaub- 
sequent  legislation. 

This  reaerved  right,  however,  only  appllef 
where  the  map  and  field  notes  of  the  survey 
have  been  previously  filed  In  the  general  land 
office.  No  such  reserved  right  could  be  aa- 
seried  In  the  present  case,  for  oo  auch  field 
notes  of  all  the  lands  were  previously  filed. 
Tbe  claim  of  Kuss,  Ibe  plaintiff  below,  waa 
Ibat  be  bad  an  assignable  rigbl  on  November 
1,  1882,  to  181S  sections  of  land  for  which  ba 
had  made  application  in  October  of  tbat  year. 
There  are  objections  to  recofnilzing  that  tba 
field  notes  of  auch  alleged  1818  secllons  wera 
filed  before  Ihe  expiration  of  three  months. 
They  were  of  no  validity  if  not  made  on  the 
ground,  and  it  is  not  pretended  tbat  tbe  field 
notes  were  made  by  a  aurvey  on  the  ground, 
and  it  is  not  shown  that  they  were  made  or 
could  be  made  In  any  other  way. 

Each  of  thelSlSsectioDS  wastobein  atract 
of  840  acres.  It  appeara  by  tbe  record  that  th« 
field  noles  of  the  survey  purpart  lo  have  been 
made  between  the  Itith  of  October  and  tbe  3d 
of  November,  1883, except  sections  1-24.  It  li  to 
be  borne  in  mind  thai  each  acction  of  640  acre* 
comprises  a  distance  around  It  of  4  miles,  and 
Ibe  1613  sections,  leaving  out  tbe  34  secttooa 
wbirh  are  claimed  to  have  been  aurve.ied  oo 
tbe  eib  of  November,  1882,  would  embrace  a 
circumferecM  of  7,1S6  miles,  and  tbe  survey 
of  tbe  24  secllona  would  have  embraced  M 
miles  additional.  No  survey  of  land  on  tba 
ground,  of  tbat  extent,  coum  have  been  made 
during  the  time  designated  Neither  the  24 
sections,  embracing  96  miles,  could  have  been 
aurveyed  lo  one  day— tbe  Oln  of  November — 
nor  the  1,T8B  remaining,  em  bracing  7. 136  mlle% 
In  the  twenty-one  days  between  the  ISthl  183 
ofOcIoberandtheSdofNovember.lSW.  Then- 
fore,  if  any  surveys  were  returoed  in  auch  sec* 
liona  tbey  must  have  been  made  up  from  office 
d[>cumeot8,  and  not  by  actual  survey  on  tba 

In  AiOTn  V.  8taU,  2  Tex.  Civ.  App.  6Sa,  th« 

court  of  civil  appeals  of  Texas  decided  thai 
under  ibe  act  of  July  14,  ltfT9.  as  amended  by 
act  of  March  11,  1881,  providing  that  any  per- 
son desiring  to  purchase  any  unappropriated 
land  may  do  so  by  causing  tbe  tract  which 
said  person  desirea  to  purchase  "lo  be  aur- 
teyed"  by  the  authorized  public  surveyor  of 
the  county  in  which  tbe  land  !s  situated,  aaur- 
vey  not  actually  made  in  the  field,  bat  copied 
from  the  field  notea  of  a  prior  survey  on  flla  in 
the  surveyor's  office,  is  not  such  a  survey  aa  la 
contemplaied  by  tbe  act  of  the  legislature;  and 
tbat  such  a  aurvey  does  not  entitle  tbe  propoeed 
purcbaser  to  a  deed  to  tbe  land. 

The  claim  that  the  plaintiff  below,  Koas,  had 
parted  wiib  valuable  property,  for  wblch  ba 
was  entitled  to  a  Judgment  exceeding  half  * 
million  of  dollars  from  Count  'i'elfener,  for 
having  tranaferred  to  bim  bis  hopes  of  aecurlox 
1,000,000  acrca  of  land  from  the  aUle,  for 
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vfaicli  be  did  Dot  bold  «d;  promiae  or  obllea- 
tloD  of  the  state,  does  not  merit  coDaideraCion. 
At  a  claim  it  mU  upoo  no  solid  fouadalioo. 

It  follow*  that,  for  the  errors  stated,  tlujudg 
mteni  of  the  eireuit  uaurl  of  appeali  lAmtld  bt  re- 
wenad,  and  thit  judgment  of  the  eireuit  court 
titould  alio  be  Ttvertd,  aod  the  cause  remaoded 
with  k  direction  to  set  aside  the  verdict  and 
fpWOX  a  net*  trial,  sod  it  is  so  ordered. 


1841  CINCnrNATl.  NEW  ORLEANS,  ft 
TEXAS  PACIFIC  BAILWAT   LOMPA- 

HY  XT  Ali.,  Appt*., 


CINCINNATI.  NEW  ORLEANS,  ft  TEX- 
AS PACIFIC  RAILWAY  COMPANY 

BTAL. 


Baitrondrompan]!,  uAm  amtn<^U  to  interitnle 
eammeree  act— foreign  tTaffle—juritdietion  of 
Iriltrttntt  CommeretCommi»tion-~ inquiry  by 
Commiuion — function  of  Ooj 


L  WTieo  a  railroad  company  enters  Into  the  oar- 
rlaire  ot  f  orelBn  rrelsbt  by  ajTreeiiiK  to  reoelTB  the 
■oods  by  virlua  of  forelgatbraugh  bills  of  lad- 
Idit.  Sid  to  participate  in  through  ratee  aai 
ohsrfres.  It  thereby  becomes  part  of  a  continuous 
line.  DOtmidebTBCOuMilldBtlon  with  the  foreign 
oompanJes.  but  made  by  an  amngement  for  the 
oontluuous  oarrlug«  or  sbipmenl  from  one  stale 
to  an  itber,  and  thus  becomes  amenable  to  the 
Federal  act.  In  reaped  to  aucb  Interstate  com- 

1.  A  railroad  company  wblcD  hateleotedtoeoter 
into  the  carriage  of  iDtentate  freigbta,  ani)  thus 
subjected  Itself  to  the  control  of  the  Interstate 
Commerce  Commlssloii,  cannot  limit  that  control 
Id  respect  lo  forelsn  trafflo  to  certain  pc<i:is  on 
lis  road,  and  ejclude  other  points. 

ft  It  1b  wIlhlQ  the  Jurudlotlon  of  Ibe  Interatate 
Oninmerce  Commlaslon  to  consider  whelber  a 
taUroad  oompaoy  transporting  lolerstate freight, 
and  cbanrlnit  a  hlither  rate  for  a  shorter  tbao  tor 
a  longer  disiaoce  over  the  same  tloe  In  the  same 
dlreclloa,  Is  doing  it  under  subetBDllallj  similar 
elroumslanoes  and  eondltJons. 

&  It  la  not  proper  for  railroad  oompaules  lo  wlth- 
bold  the  larger  part  of  tbelr  evidence  from  the 
Inientata  a>inmen)e  CotnmlBslon.  and  first  ad- 
duce It  In  thoolrou It  court  in  proceedlnira  by  the 
Commlaslon  to  enforce  lis  order;  but  tbe  purpones 


Moix.— ^s  to  pouer  of  Congrtu  ti>  rtgvlate  eom- 
ncrM,  see  notwto  Olhbons  T.  Ogden,  i:&,  and 
Brown  t.  Maryland,  fl:  078. 

At  to  Unmaoc  lax,  see  note  to  Inman  8.  8.  Co.  T. 

Am  to  inlentatt  tommerct;  rcvuIalUm  of;  potrer  of 
Oanarea,  luncfar  trdusftw,— see  note  to  Gloucester 
»»rry  Co.  v.  Pennsylysnia.  M;  168. 

^[oi»ieero/0(mor«i(o«onlrol  rnmrntrw,- rtots 
•toCurcurun  tulM  lU  being  arcifulntlon  ofcommtrce; 
*wnnier»;  cusfli;  raUuMvi;  (elwraph  companitt: 
Hofclctx  onromraorM.  vihtn  invtilld,— see  note  to 
Rarmon  v.  Chloaito.  K:  ElB. 
IfSV.B. 


I.  The  power  of  tbe  InterstaU  Commerce  Com- 
mission lo  pas)  upon  tbe  reusoDableneesof  exist- 
ing rates  of  oarriera  does  not  oeceetarlly  Imply  a 
right  on  tbe  part  of  tbe  Commlwion  to  prescribe 
rates  for  carriers.  In  advance  of  any  issue  tnada 
on  Ibeiubject,  but  tbeluactlon  of  the  Calnmi9- 
l  proper  weight  to  tbe 


which  tl 


nablec 


sofa 


cose  la  presented. 

[Noa.  8B4,  473,] 

Argued  January  SO,  31,  1896.  Ikeided  3farc\ 

SO.  1S96. 

APPEALS  from  a  decree  of  the  United 
Stales  Circuit  Court  ot  Appeali  for  Ibe  Fifth 
Clicuit  reversing  tbe  decie,-  of  the  Circuit 
Court  of  the  United  States  for  tbe  Nortbero 
District  of  Oeori^ia,  and  remaDdlai;  to  tbe  lat- 
ter court  lb"  isuse  wilh  iostructioQs  lo  enter  a 
di>cree  io  favor  of  tbe  Inierstaie  Commerce 
Commission,  and  agslnat  IbeClocinnatl,  New 
Orleans,  ft  Texas  I'aciQc  Hailwaj  Companf 
ft  al.,  commandinit  the  latter  to  cense  and  desist 
from  mBkin;;  anj  greater  charge  on  freight  from 
Cipclnoati  to  Social  Circle  Ibao  they  charge 
on  such  freight  fioni  CinciDDBlt  lo  Augusta. 
Affrmed. 

Statement  b;  Mr.  Juitiee  Shiraat 
•On  October  18,  IBSU,  tbe  James  ft  [185 
Mayer  Buegy  Company,  a  corporation  ot  the 
stale  of  Ohio,  and  doloK  business  at  Cincinoali, 
filed  acomplaint  before  the  loleratateCommerce 
CommlssioQ  against  the  Clncinoati,  New  Or- 
lesog,  &  Texas  Pacific  Railway  Company,  the 
Western  ftAtlaotic  Railroad  Company,  and  tbe 
Georgia  Railroad  Company,  alleging  that  sjiid 
defendanu  were  common  carriers  "under  a 
common  control,  managemeot,  or  arrangpmeut 
for  continuous  carriage  or  sblpmeDt."  snd 
charged  tbe  Hime  rale  for  transporting  vehicles 
shipped  by  the  complainants  from  Cincinnati, 
whether ahipped  to  Atlanta,  Georgia,  a  distance 
of  about  474  miles,  or  to  Augusta,  Georgia,  a 
disiftnce  of  945  miles,  and  charged  80  cents  per 
100  pounds  more  on  such  vehicles  shipped  to 
Social  Circle,  Georgia,  than  wheo  shipped  lo 
either  Ailanla  or  Aueiit.la. 

The  Cincinnati,  New  Orleans,  ft  Texaa 
Paclfio  Railway  eiieodB  from  CinrlDoati  to 
Chaltanooga,  Tenneswe:  tbe  road  of  the  West- 
era  ft  Atlantic  Railroad  Company  begins  at 
Chattanooga  and  exleotlH  lo  Atlanta;  and  that 
of  tbe  Georgia  begins  al  Atlaola  sod  ends  at 
Augusta.  These  respondents  filed  answers, 
from  which,  and  from  tl^e  allegations  of  tbe 
complaint,  It  appeared  that  tbe  complainantB 
shipped  their  goods,  at  firsl-class  rales,  by 
through  bills  of  lading,  from  Citicinnsll  lo  At- 
lanta, 10  Social  Circle,  and  to  Augunta:  that 
through  rateq,  ot  fl.07  per  100  pounds,  were 
charged  to  both  Atlanta  and  to  Augusta,  of 
which  the  Cincinnati,  New  Orleans,  ft  Texas 
Pacific  Railway  Company  received  66^  cents; 
the  WealerD  ft  Atlanlic.  22fp  cents;  and  the 
Georgia  Railroad  Company,  28^  cents.  Social 
Circle  is  a  Iocs)  station  on  the  Georgia  Rail- 
road. S3  miles  east  of  Atlanta,  aod  119  mltea 
west  of  Augusta.  When  eoods  were  shipped 
to  Social  Circk  tbe  compuloanta  bad  to  pay 
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Oct.  loot. 


$1.87  per  hundred  pouoda,  of  uhich  75A  wnti 
went  to  the  CinclDDatI,  New  Orleaca,  i,  Texns 
PaciBc  Company,  ai^i  lo  the  WeBlern  &  At- 
Uolic,  BD<1  SO  ceniR  to  ibe  Qeorgia, — the  raid 
amduot  of  30  cents  p«.-r  100  pounds  being  the 
local  cbsTge  nude  by  the  Oeoreift  compan;  oa 
ilmilar  fTelght  carried  b;  it  Iroin  Atlantk  to 
Social  Circle. 

180]*The  complalDiDt*  contended  that  u  the 
rate  to  Augusta  was  (1.07  per  100  pounds,  tbal 
charge  was  eioe«alv«  when  made  against  sim- 
ilar lieigbt  carried  to  Atlanta,  wbich  is  171 
miles  nearer  to  tbe  point  of  sbipmenl.  Thej 
also  contended  that  the  charge  of  )1.37  to 
Social  Circle  was  eicesslve  aod  undue,  as  the 
defendanlB  carried  similar  freight  for  $1.07  to 
Aueuaia.  a  prealer  dUtauce  ot  119  miles. 

The  lespondcDls  claimed  that  tbe;  were  jus- 
Hfled  in  charging  tbe  same  rai«  to  Augusta  as 
to  Atlanta,  because  tbe  former  was  a  competi- 
tive point;  and  as  to  the  rates  to  Soda)  Circle, 
they  claimed  thai  tbe  goods  were  not  carried  to 
that  point  under  a  common  control,  msnage 
ment,  or  arrangemeDt  for  coniiDiioiis  carriage 
or  shipment,  but  that  tbe  additional  30  centa 
per  100  pounds  was  Ibe  local  charge  for  tlmilai 
service  by  the  Georgia  company,  and  that 
ilierefore  the  case  of  goods  carried  to  Social 
Circle  was  not  witbio  the  provisfoDB  of  the  act 

Tbe  cootroverey  before  the  Commission  re- 
sulted in  an  order  requiring  tbe  defendants  lo 
cease  and  desist  from  making  any  greater 
charge  Id  tbe  apgrente  on  bupeirs,  carriflitea, 
and  other  freight  of  the  first  class,  carried  in 
less  than  car  Inada  from  Ciuclnoatl  to  Sodal 
Circle,  than  they  charged  on  such  freight  from 
Cincinuati  lo  Augusta,  and  lo  ceose  and  desist 
from  making  any  charge  for  Ihe  trans  porta  I  ion 
of  sueh  freight  from  Cinctnnaii  to  Atlanta  in 
eicess  of  $1  per  100  pounds.  This  order  was 
dated  June  29,  1S91,  and  waa  to  operate  from 
Julv  30.  18»1 


charges,  the  Interstate  Commerce  Commission 
filed  a  bill  or  pelitiou  in  the  circuit  court  of 

tbe  United  Stales  for  the  norlbcru  district  of 
Georgia,  seeking  lo  enforce  tbe  snid  order. 

To  this  bill  tbe  Louisville  &  MBshville  Rail- 
ro;id  Company  and  tbe  Centtul  Railroad  & 
Banking  Company  of  Georgia  filed  a  Joint  and 
several  anener.  in  which  they  alleged  that  tbe 
said  companies  jointly  operated  the  railroad 
from  Atlanta  to  Augusta  as  asatgnees  ot  one 
William  Wadlev,  to  whom  that  road  had  been 
1871  previously  leased  by"tbe  Georgia  "Rail- 
toad  and  Banking  CompBny,"anirporation  of 
the  state  of  Gkorgia,  and  that  Ibey  so  operated 
Fsid  railroad  under  tbe  adapted  name  of  tbe 
"Georgia  Railroad  Company,"  bnl  ibat  there 
wan  no  such  corporation  as  tbe  "Georgia  Rail- 
road Company."'  This  answer  further  denied 
Ibeallegutioo  of  tbe  petition  of  the  Commission 
in  so  far  as  they  charged  that  rates  charged  bv 
them  were  undue  or  excessive,  or  in  disregard 
of  Ihe  provisions  of  Ihe  act  lo  regulate  com- 

An  answer  waa  filed  by  Ihe  Cincinnati,  New 
Orleans.  &  Texas  Pacific  Railway  Company, 
traversing  tbe  allegations  ot  tbe  bill,  so  tar  as 
it  alleged  the  charging  ot  undue  or  unreasoD- 
able  rutea  to  Atlanta  or  lo  Social  Circle.    Tbe 


Weilem  &  Atlanta  Railroad  Company  aet  np 
In  Its  answer  that  it  bad  no  eiisience  oa  a  cor- 
poration at  the  lime  ot  the  proceedings  bvfon 
Ihe  Interstate  Commerce  Commission,  and  hod 
no  connection  with  tbe  mailer*  lber«in  com- 

Elained  of.  and  thereto reptayed  that,  aa acainal 
,  tbe  petition  ot  tbe  Commisaion  should  b* 
dismissed.  (Tbla  poaltion  waa  aubaequeatlf 
abandoned,) 

Under  the  issues  thus  formed  a  conslderabta 
amount  ot  testimony  was  taken;  the  caoM 
came  on  to  be  beard,  was  argued  bj  counsel, 
and  thereupon,  on  June  S,  IKffi.  tbe  court, 
holding  that  Ibe  mailers  of  equity  alleged  ia 
tbe  bill  were  fully  denied  In  the  answers,  and 
were  not  sustained  by  the  proof,  decreed  Uiol 
the  bUI  be  dismissed. 

From  this  decree  an  appeal  waa  taken  to  tha 
United  Stales  circuit  court  of  ap|>cals  for  Uie 
fifth  circuit,  and  waa  there  so  proceeded  la 
that  on  Hay  27,  ISSi,  tbe  decree  of  tbe  circuit 
court  was  reversed,  and  Ihe  cauae  was  re- 
manded to  Ibat  court  wlib  Inatructions  to  enter 
a  decree  In  favor  of  the  Interstate  Commerce 
Commiasio-i  and  against  Ihe  defendants,  com- 
manding tbe  latter  to  cease  and  desist  from 
making  any  Renter  charge  in  tbe  aggregate  oa 
buggies,  carriages,  and  on  other  freight  of  the 
first  class  carried  In  less  than  car  loads,  fron 
Cincinnati  to  Social  Circle  than  they  chargeoa 
Bucb  fretftbt  from  Cincinnati  lo  Augusta. 

Appeals  were  taken  from  this  derree  and 
errors  assigned  respectively  by  the  defendants 
SLd  by  tbe  Commission. 


Hetrt.  Ed.  Baztsr,  Bdw.  OoUlen.  Giu. 
Boailleii.  Jr..Jo§.  B.  dimming,  Geo.  HiUfer, 
and  I'ayne  A  7y^  for  Cincinnati,  New  Orleans, 
&  Texas  Pacific  Railway  Company  et  al. 

Mr.  Juiliee  Shlnu  delivered  tlie  opinion  of 


Pacific  Railway  Company,  tbe  Wealem  &,  At- 
lantic Railroad  Companv.and  IbeGeor^aRall- 
rnud  Company,  do,  upon  and  after  the  SOilidsr 
of  July.  1691,  wholly  ceaae  and  desist  f.  m 
char|;inK  or  receiving  any  greater  compvusa- 
lioo  in  ine  aggie^alc  for  tbe  transportadon  in 
less  than  cor  loads  ot  bugtties,  carringes,  and 
other  articles  cinsaified  by  them  as  freight  of 
first  class,  for  the  shorter  distance  over  the Hna 
formed  by  iheir  several  railroads  from  Cincin- 
nati, In  the  stale  of  Ohio,  to  Social  Qrcle,  In 


less  than  car  loads  fur  tbe  longer  diatance  ovet 
the  same  line  from  Cincinnati  afonaald  to  Aa> 
gusta,  in  the  state  of  Georgia:  and  Ibat  the 
said  defendants,  Ibe  Cincinnati,  New  Orleans, 
&  Texas  Pacific  Railway  Company,  do  alao^ 
from  and  after  tbe  20th  day  ot  'July.  18B1, 
wholly  cease  and  desist  from  charging  or  te- 
ceiving  any  greater  aggregate  compensatloe 
for  the  transportation  of  buggies,  carriages, 
and  other  first  class  articles  in  less  than  car 


,c;oo^^ft"-» 
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lokds,  from  Cincinnati  afcireiuild  to  Allanla,  Id 
tfae  stale  of  Georgia,  (I  per  100  pounds." 

The  decree  of  the  circuit  court  of  appenla, 
omitting  unimporlatit  details,  was  as  follotra: 

"It  is  ordered,  adjudged,  and  decreed  .  .  . 
that  Ibia  cause  be  remanded  lo  the  circuit 
court,  with  inBtruclloDB  to  enler  a  decree  Id 
favor  of  ibe  conaplataarit,  the  loterstate  Com- 
1 80]  merce  *CommiBfi[na.  and  agafnut  tbe  de- 
feodantE,  IheCinciDDati,Nen  Orleans,  ib  Texas 
Pacific  Railway  Companj,  the  Western  &  At- 
lantic Railroad  Company,  and  tbe  Georgia  Rail' 
TOS'i  Company. com  DiandingHud  restraluing  tbe 
laid  defendants,  (heir  offlcets,  serTanls,  and 
altonieys,  to  cesw  and  dealat  from  making  aoy 
greater  charjre  Id  tbe  aggregaie  on  buggies, 
carriages,  and  on  all  other  freight  of  tbe  flrat 
class  Tarried  in  teas  than  car  loads  from  da- 
cinnaH  to  Social  Circle  Iban  the;  charge  on 
lucli  Ireight  from  Cinctnsali  to  Augusta;  that 
they  so  desist  aud  refrain  within  five  days  afier 
the  entry  of  the  decree,  and  in  case  ihey  or  any 
of  tLem  «hsll  fail  lo  ot>ey  said  order  condemn- 
ing the  BnlddefeDdauls  and  each  of  them  to  pay 
^lOO  a  day  for  every  day  theresfler  they  ahall 
■o  fall,  and  denying  the  relief  prayed  for  in  re- 
lation to  cbarees  on  like  freight  from  Cincin- 
sall  lo  Atlantl" 

It  will  be  observed  (hat  In  iu  said  decree  tbe 
circuit  court  of  appeals  adnpted  that  portion  of 
tbe  order  of  the  Commission  which  com- 
manded the  defendsDU  to  make  no  greater 
charge  on  freight  carried  to  Social  Circle  than 
on  like  freight  carried  to  AuguBia,  and  dissp- 
proved  snd  annulled  thai  portion  which  rom- 
msnded  tbe  Cincinnati,  New  Orleans,  A  Texas 
Pacific  Railway  Company  and  the  WcBiern  & 
Atlantic  Railroad  Company  to  desist  from 
charging  for  ihe  transponaiion  of  freight  of 
like  rhnracler  from  Cincinnati  lo  Atlanta  more 
than  $1  per  lOU  pouods. 

The  railroad  compouiea  In  tbeir  appeal  com- 
plain of  the  decree  of  the  circuit  court  of  ap- 
pexls  in  so  far  at  It  atflrtned  that  portion  of  the 
order  of  the  Commission  wbtcb  atTected  ttie 
rates  charged  to  Bocial  Circle.  Tbe  CommlB- 
aloD  in  its  appeal  compklngof  Ibedecreelnlbat 
it  deniei  the  relief  prayed  for  lo  relation  lo 
charges  OD  freight  from  Cincinnali  to  Atlanta, 

The  flrsl  questiOD  that  we  have  lo  coD^ider 
la  whether  toe  defendants  in  traDSportingprop- 
erty  from  Cincinnati  lo  Social  Circle  are  en- 
gaged in  auch  Iran  sport  a  lion  "under  a  com- 
mon control,  management,  or  arrangement  for 
■  continuous  carriage  or  shipment,"  within  the 
toeanlngof  that  language  as  used  in  tbe  act  10 
regulate  commerce. 

100]*We  do  not  underatand  tbe  defendants  lo 
CODleod  that  tbe  arrangement  whereby  ihey  car- 
ty  commodities  from  Cincinnali  to  Atlanta  and 
to  Augusta  at  through  rales  wbich  differ  in  tbe 
aggregate  from  tbe  ageregale  of  tbe  local  rales 
between  the  same  points,  and  which  ibrough 
rales  are  apponinned  between  them  in  such  a 
way  Ibnt  each  receives  a  leas  sum  than  their 
respective  local  rates,  does  not  bring  Ihem 
within  tbe  provisions  of  tbe  slatute.  What 
they  do  claim  is  that,  as  the  cbarRe  lo  Social 
Circle,  being  f  1.87  per  100  pounds,  is  made  up 
of  a  joint  rale  between  Cincinnati  and  Ailanla 
unnuming  lo  fl  07  per  100  pound*,  and  30 
cent!  between  Atlanta  and  Social  Oircle,  and 
as  i^elLOTforcarrflngtbegoodiioAtltiilals 
10?  •!.  *. 


divided  between  Ihe  CiuctuDali,  New  Orleans, 
it  Texas  Pacific  and  the  Western  &  Atlantic, 
75^  cents  to  the  former  and  SltV  C«nts  to  tha 
latter,  and  the  remHluing  80  cents,  being  the 
amount  of  the  regular  local  rale,  goes  lo  tb« 
Georgia  company,  such  a  method  of  carrying 
freight  from  Cincinnali  to  Social  Circle  and  of 
apportioning  the  money  earned,  is  not  a  trans- 
portation of  property  between  those  polnia 
"under  acommon  control,  managetnent,  orar- 
rangemetil  for  a  continuous  carriage  or  ship- 
Put  in  another  way,  the  argument  is  that,  as 
the  Georgia  Railroad  Company  is  a  corporaliou 
of  tbe  ataie  of  Georgia,  and  as  lis  road  lies 
wholly  witbin  that  state,  and  as  it  exscis  kod 
receives  Its  regular  local  rate  for  the  tranepor- 
taltoD  lo  Social  Circle,  such  company  is  not, 
BB  to  freight  so  carried,  within  the  scope  of  tbe 
act  of  Congress. 

It  Is  no  doubt  iTue  ihat  under  the  rery  lerou 
of  tbe  act,  lis  provisions  do  Dot  apply  to  the 
transportation  of  passeDmrsor  property,  or  to 
Ibe  receiving,  delivcrit  g.  storage,  or  bandling 
of  property,  wholly  wilhin  one  state,  not 
shipped  to  or  from  a  foreign  country  from  or 
to  any  stale  or  territory. 

In  tbe  answer  filed  by  the  so-called  "Georgia 
Itsilroad  CotniMtny"  in  tbe  proceedings  before 
Ihe  Comtnlssion  there  was  tbe  followicK  alle- 
gnliou:  "Thi^  respondent  says  that  while  no 
arraogenaent  eiisLi  for  a  Ihrourh  bill  of  lading 
from  CiDcinnati  to  Social  Circle,  as  a  matier 
of  faci  the  shipment  from  Cinciunati  to  Social 
Circle  by  the  peiitlnnet  was  made  *on  a  I  ISl 
(broiigb  bill  of  lading,  the  rale  of  which  was 
fixed  by  adding  this  respoodetit'a  local  rate 
from  Atlanta  to  Social  Circle  to  tbe  through 
rate  from  Cincinnati  to  Atlanta." 

T^e  answer  of  the  Ijouisville  ft  Nashville 
Railroad  Company  and  Central  Railroad  A 
Banking  Company  of  Georgia,  which  eom- 
panieii,  as  operating  the  Georgia  railroads,  were 
sued  by  Ibe  name  of  tbe  "tJeurgia  RHilroad 
Company,"  in  tbe  circuit  court  of  tni:  Uuiled 
Slates,  contained  the  following  slat-inenl: 

"So  far  as  ihcae  reipondenis  aic  concerned 
tbey  will  ntate  Ibat  on  July  8,  ItlSI,  E,  li.  Dor- 
sey,  general  freight  agent  of  said  Georgia  UaJU 
mad  Company,  issued  a  circular  lo  its  connec- 
lioiM  earnestly  requesiiuglbcmtbat  thereafter, 
in  isxuing  billa  of  lading  to  local  stations  on 
tbe  Georgia  railroad,  no  -rates  be  inserted  east 
of  AilanlB.except  to  Ai bens, GaineBville. Wash- 
ington, Milledgeville,  Augusta,  or  points  be- 
yond. Neither  before  nor  since  the  date  of 
said  circular  have  these  respondents,  operaliog 
said  Georgia  railroad,  beeu  in  any  way  parlies 
to  such  Ihrougb  rates,  If  any,  as  may  have  been 
quoted,  from  Cincinnati  ot  other  western 
poinis  U)  any  of  the  strictly  local  slations  on 
ssid  Georgia  railroad.  The  slations  excepted 
In  said  circular  are  not  slrictiy  local  stations. 
Both  before  aud  since  the  dale  of  said  circular 
respondents  have  received  at  Atlanta  east 
bound  freight  destined  to  strictly  local  stations 
on  the- Georgia  rallroacl.  and  have  cbarired  full 
local  rates  to  aucb  stationa— auld  rales  belag 
such  as  they  were  authorized  lo  charge  by  the 
Georgia  railroad  commission.  Said  rales  are 
reasonably  low  and  are  charged  to  all  persona 
alike  without  discrimination," 
UpoD  tbit  part  of  the  caK  the  oooclusion  of 
M3 
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Ibe  dicnlt  coart  wti  that  the  tnfflc  from  Cln- 
rinnatl  to  Soda)  Circle,  in  iaroe  aa  to  the 
Ocorgie  Railroad  Companj,  wm  local,  and  tbat 
tbat  compADy  waa  not.  on  tbe  facli  presented, 
made  a  partj  to  a  joial  or  common  arraDgr- 
■DCDt  aocb  as  make  tbe  trafBe  lo  Social  Circle 
aobject  to  tbe  coatrol  of  the  lotentate  Com- 
merce CommtMtot). 

We  are  unable  to  accept  this  codcIoiIod.  It 
may  be  true  that  the  "Oeorria  Bailroad  Com- 
102]  paoy"  as  a  oorporation  of  tbe  'state  of 
Georgia,  and  whose  entire  load  is  within  tbat 
Biste.  may  not  be  legally  compiled  to  aubmlt 
ItaeU  lo  the  prOTlsiODa  of  the  ftct  of  Congren, 
even  wfaen  canrlDg, between  poiotaln  Qecrgla, 
freight  that  has  been  brought  trom  another  stale. 
It  may  be  that  If ,  In  tbe  present  case,  the  goods 
of  Ibe  James  ft  Mayer  Buggj  Company  had 
reached  Allanla,and  there  and  Iheo.for  the  flrat 
time  and  independently  of  any  eitiitioe  arrange- 
ment with  the  railroad  companies  tbat  hsdlrans- 
poried  them  thither,  tbe  Georgia  Railroad  Com- 
pany was  asked  to  transport  tbem,  wbelber  to 
Augusta  or  to  Social  Circle,  that  company 
could  undertake  such  trnnsportatlon  free  from 
the  control  of  any  superTisioo  except  that  of 
tbe  state  of  Georgia.  But  when  tbe  Georgia 
Railroad  Conipany  enters  Into  the  carrlaKe  of 
foreitrn  frelglili  by  agreeing  to  receive  tbe  px)ds 
by  Tirtueolforeigntbroiigb  bills  of  lading,  and 
lo  participate  in  tbrougb  rates  and  charges.  It 
thereby  becomes  part  of  a  continuoua  line,  not 
made  by  a  consolidation  with  the  foreign  com- 
pantea.  but  made  by  an  arrangement  (or  tbe 
contiououB  carriage  or  shipment  from  one  stnte 
to  another,  and  thus  betimes  amenable  lO  the 
Federal  act.  In  respect  to  auch  Inteisiaie  com- 
merce. We  do  not  perceive  that  tbe  Georgia 
Riiilroad  Company  escaped  from  the  superrl- 
alon  of  tbe  CommWon,  by  requesting  tbe  for- 
eign companies  not  to  nameortiz  any  rates  for 
that  part  of  tbe  transportation  nblcb  took 
place  In  tbe  state  of  Georgia  when  tbe  goods 
were  ililpped  to  local  points  on  Its  road.  It 
•till  left  Ita  arrangement  lo  stand  tvlth  respect 
to  its  terminus  at  Augusta  and  to  other  desig- 
nated points.  Saving  elected  lo  entT  imo  tbe 
carrlaie  of  Interslale  freights  and  t  .ii<  snb- 
Jected  Itself  to  tbe  control  of  the  Commission, 
It  would  not  be  competent  for  the  company 
to  limit  that  control,  In  respect  to  foreign 
trifBc,  to  certain  points  on  Its  road  and  exclude 
other  points. 

The  ciicuit  court  sought  to  forlifv  ilapod- 
tton  In  Ihls  regard  by  citing  the  0|iiniDn  of  Mr. 
Jutliee  Brewer  In  tbe  case  of  CAieagn  A  If.W. 
R  Co.  V.  Otborrui,  10  U.  8,  App.  480, 63  Fed. 
Rep.  SIS.  4  Inters.  Com.  Kep.  3ST,  when  Ifaat 
esse  was  before  the  United  States  tllrcuit  court 
of  appeals  for  the  elgliib  circuit.  It  Is  qtiiie 
iruethnt  the  opinion  was  expressed  thnt  railroad 
10:t]  companies,  *incorporated  by  and  doing 
biulnes.ii  wbolty  wltbln  one  state,  cannot  be 
compelled  to  agree  to  a  common  control,  man- 
agement, or  arrangement  Willi  conneclintr  com- 
panies, and  thns  be  deprived  of  Its  rights  and 
powers  as  to  rales  on  ill  own  road.  It  was  also 
said  tbat  It  did  nol  follow  that,  eren  if  such  a 
state  corporation  did  agree  to  form  a  continu- 
ous line  for  carrying  foreign  freight  at  a 
IbrouKh  rate.  It  was  thereby  prevented  from 
charglns  its  ordinary  local  rales  for  domestic 
traffic  origlnaiing  within  tbe  slate. 
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All  we  wish  to  be  understood  tc 
that  when  gooda  are  ablpped  n 
bill  of  ladinc,  from  a  point  In  oi  .    .  _ 

point  in  anotSer,  and  when  ■acta  gooda  are  i»- 
cetred  In  Innsil  t^T  a  **(«  oommoo  carrkr, 
under  a  cnoTentional  divlsioB  of  tbe  charfea, 
auch  earlier  must  be  deemed  lo  have  aabjetted 
Its  road  to  an  arrangement  tor  a  continuooa 
carriage  or  shipment  within  the  meaning  of  tha 
act  to  regulate  commerce.  When  we  speak  of 
4  throng  bill  of  lading  we  are  refenli^  to  iha 
usual  method  in  use  by  ooonecllna;  companlea, 
and  must  not  be  anileraiood  to  imply  that  a 
commtm  contn^  management,  or  arrangemiat 
mieht  not  be  otherwiae  manifested. 

Snbject,  then,  as  we  bold  the  Georgia  Rail- 
road Company  is,  under  tbe  (acta  found,  lo 
the  provisions  of  the  act  torunlale  commerca^ 
in  respect  to  lu  Interstate  frdghi.  It  follows, 
as  we  think,  tbst  it  was  wltbtntbe  JuriwllcliM 
of  the  Commission  to  consider  whether  Ibt 
said  company.  In  charging  a  higher  rate  (or  • 
shorter  tbsn  for  a  longer  distance  over  Iha 
same  line.  In  the  same  direction,  tbe  shorter 
being  Included  within  tbe  longer  distance,  was 
or  was  not  tranaporltng  properly,  In  traiult 
between  states,  under  "aubstantUlly  almllsr 
circumstances  and  conditions." 

We  do  not  say  tbst,  under  no  efrcumstanoci 
and  conditions,  would  it  be  lawful,  when  en- 
gaged In  tbe  trsnaportatlon  of  foreign  fpeigbt, 
for  I  carrier  lo  charge  more  for  a  shorter  Uian 
a  longer  distance  on  its  own  line,  but  It  is  (or 
the  tribunal  appointed  lo  enforce  tbe  provi- 
sions of  tbe  statute,  whether  tbe  CommlsshM 
or  the  court,  to  consider  whetfaer'tbe  [  ItM 
eilsling  circumstances  and  conditions  wen 
or  were  not  subetantislly  similar. 

It  hna  been  forcibly  argtied  that.  In  tbe  pres- 
ent esse,  the  Commission  did  not  give  dot 
weight  to  the  facts  that  tended  to  show  that 
the  circnmalBDces  and  conditioDR  were  so  dis- 
similar as  to  Justify  the  rates  charged.  Bnl 
tbe  question  was  one  of  fact,  peculiarly  wilhia 
tbe  province  of  the  Commission,  wboee  coa- 
cluaions  have  been  accepted  and  approved  bj 
the  circuit  court  of  appeals,  and  we  find  nolb> 
Ing  in  the  record  to  make  It  oat  duty  to  draw 
■  dlfTerent  conclusion. 

We  understand  the  record  aa  diBClosIng  Ihtf 
the  Commission,  in  view  of  the  circomstanoci 
and  conditions  In  which  the  defendants  wera 
operating,  did  notdlsturb  tbe  rates  aKTced  apott 
whereby  the  same  charge  was  made  to  Au- 
gusta as  to  Atlsola,  a  lees  distant  polnL  8oiM 
otMCTvaiionsmade  by  the  Commission  in  llsr«- 
port  on  the  nature  of  the  drcumstancea  and 
Condi  lions  which  would  justify  a  greater  charga 
for  tbe  shorter  distance,  gave  occasioD  tor  a^ 
luleresilDg  diacuBslon  by  the  reapectlve  oona- 
Bel.  But  it  i*  not  necessary  for  us,  in  tbe  pt«» 
eut  case,  to  express  any  opinion  on  a  subjeel 
so  full  of  difllculty.. 

These  views  lead  to  an  affirmance  of  the  da- 
cree  of  the  circuit  court  of  appeals,  in  so  fir 
as  the  appra)  of  tbe  defendant  compaoira  Is 
concerned;  and  we  are  brought  to  a  ooikrffr 
eratloD  of  the  appeal  by  the  Inlent»te  Oo» 
merce  Commission. 

Tbat  appeal  pieseola  tbe  qoertkn  wbelW^ 
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tke  drcuft  court  ol  appeili  enrd  In  Iti  holrif ne 
(b  mpcct  to  ibe  actloo  of  the  iDieretiie  Com- 
iMrM  CominiMloii  to  flilng  a  miiimuni  rtle 
of  cbargM  for  tbe  trantpottatioQ  of  frelfcbt  of 
ibe  tint  clan  In  lets  tbtto  cu  louls  from  Cln- 
clnnali  to  Atlanla. 

Thti  queslioo  mar  be  regarded  as  tnoMd, 
•od  is  BO  preteoted  Id  the  tuiBDment  of  error 
flit'd  on  bebalf  of  the  CommluloD,  uamel;: 
Did  the  oourl  err  !□  not  holding  that.  In  point 
of  Ikw.  Ibe  Interstate  Commerce  Commission 
lud  power  to  fix  a  maximum  raleT  and.  If  such 
power  eilsled,  did  tbe  court  err  In  not  holdlne 
that  the  evidence  luslifled  the  mte  Qxed  bj 
tbe  Commlnion  and  not  decreeing  accord  IngljT 

It  i>  staled  by  Ibe  Commisalon,  In  Its  report, 
that  "the  only  testfrnooy  offered  or  beard  m 
19n]  to  the  reason ahleaeBi  of  tbe  rale  *to  At- 
tanri  Id  questton  was  that  of  the  rice  president 
of  the  Cincinnati.  New  Orlpus.ft  Texas  Paciflc 
Compaay,  whose  deposillon  waa  taken  at  tbe 
loBlancfof  tbe  company."  And  in  acting  upon 
the  subject.  Ibe  Commission  saj: 

"This  siaiFDiFnt  or  estimate  of  Ibe  rate  from 
Cfncinnsli  to  Atlanta  ()1.01  per  100  pounds  Id 
less  Iban  car  loads),  we  believe  is  full;  as  hf^h 
as  It  may  reasonably  be.  if  not  hleber  than  It 
•bould  be,  but  without  more  thorough  investi 

Siion  than  it  Is  now  practicable  to  make  we 
uot  feel  Justified  in  determining  upon  a  more 
moderate  rale  than  ft  per  100  pounds  of  flrst- 
class  freight  Id  less  tbao  car  loads.  The  rate 
on  this  freight  from  Cincinnntl  to  Birmingham. 
Alabama,  is  89  cents  aa  compared  with  |1,07 
to  Atlanla,  thedlsiances  being  substaniiall;  tbe 
tame.  There  is  apparently  nothing  in  ibe 
DBlure  and  cbaracler  of  the  eervice  to  justify 
sncli  dffTercDce,  or  Id  fact  to  warraat  any 
mibstsnllal  variance  In  the  Atlanta  and  Blr- 
■nlngbam  rate  from  Cincinnati." 

But  when  Ihe  Commission  filed  its  petition 
In  tbe  circuit  court  of  tbe  Cnlled  Stales,  seeking 
to  enforce  compliance  with  the  rale  of  |1  per 
100  pounds,  as  fixed  by  the  Commission,  the 
railroad  compeDles,  In  their  ansnets,  alleged 
(bat  "tbe  rale  cbarecd  to  Atlnnta.  namely 
$1.07  per  100  pounds,  was  fixed  by  active 
competition  between  various  traDsporlallon 
lines,  and  was  reasonably  low." 

Under  this  Issue  evidence  was  tahen  and  we 
learn  from  the  opinion  of  the  circuit  court 
that,  as  to  Ibe  rate  to  Birmingham,  there  was 
evidence  before  tbe  court  which  evidently  was 
not  before  the  Commission,  namely,  that  the 
rale  from  Cincinnati  to  Birmingham,  wbtcb 
•eciDB  prevjouslv  to  bave  been  11.06,  was 
forced  dowD  to  89  ceots  by  the  building  of  the 
Kaoaas  City,  Memphis,  A  Birmlngbam  Rail- 
road, which  Dew  mad  caused  the  eslabllsbmeat 
of  a  rate  of  TG  cents  from  Memphis  to  BIr- 
mlDgbam,  and  by  reason  of  water  route  lo  Lbe 
northwest  such  competition  was  brought  about 
that  the  present  rate  of  80  cents  from  CIqcId- 
nall  to  Birmingham  was  the  result. 

Without  Slating  tbe  reasoning  of  the  circuit 
court,  which  will  be  found  In  Ibe  report  of  ibe 
case  In  (M  Fed.  Rep  S8i,  tbe  conclusion  reached 
wu  that  tbe  evidence  offered  in  that  court  was 
l»61  •suflicienl  lo  overcome  anv  prima  facie 
ease  that  may  ba'B  been  madeby  ineflndingiof 
tbe  Commlaston,  and  that  the  rate  complained 
of  was  not  unreasonable. 

A*  already  itated,  the  circuit  cotirt  of  a^ieala 

ua  U.S. 


adopted  the  views  of  the  circuit  court,  In  re- 
spect to  the  reasonableness  of  Ibe  rale  charged 
OD  first  class  freight  carried  on  defendaoU'  line 
from  CiDcinnati  to  Atlanta;  and  as  botb  coiirta 
found  the  existing  rate  to  have  been  reasonable, 
we  do  Dot  feel  disposed  to  review  th«ir  finding 
on  Ibal  matter  of  fact 

We  think  this  a  proper  occuton  lo  expreaa 
disapproval  of  lucb  a  method  of  procedure  on 
the  part  of  tbe  railroad  companiea  as  should 
lead'  them  to  withhold  (he  larger  part  of  tbelr 
evidence  from  the  Commission,  and  first  adduce 
It  In  the  circuit  court  Tbe  Coromissloo  is  aa 
admlnistntive  board,  and  Ibe  courts  are  only 
to  be  resorted  lo  when  tbe  Commission  prefers 
lo  enforce  the  provisions  of  Ibe  slaiute  by  a 
direct  proceeding  in  the  court,  or  when  lbe 
orders  of  the  Commission  have  been  disre- 
garded. The  theory  of  the  act  evidently  Is,  as 
sbowD  by  the  provision  ibat  ibe  fludlngs  of  iha 
CommiesioD  shall  be  regarded  ss  prima  facie 
evidence,  Ihat  the  fscta  of  the  case  are  lo  be 
disclosed  before  tbe  Commission.  We  do  not 
mean,  of  course.  Ibat  either  party.  In  a  trial  lik 
the  court,  is  to  be  restricted  to  tfaeetideDrethat 
was  before  the  Commission,  but  that  the  pur- 
poses  of  tbe  act  call  for  a  full  int^ulry  by  the 
Commission  Into  all  lbe  circumstances  aod 
conditions  pertinent  to  tbe  questions  involved. 

Whether  Congress  Intended  to  confer  upon 
Ibe  Interstate  Commerce  Commission  Ibe 
power  to  liselt  fix  rates  was  mooted  In  the 
courts  below  and  is  discussed  In  the  briefs  of 
counsel. 

We  do  not  find  aiiy  provision  of  tbe  act  Ibat 
expressly  or  by  necessary  implication  confers 
s'.cb  a  power. 

It  Is  argued  on  behalf  of  the  CommtssiOD  (hat 
the  power  to  pass  upon  the  reasonableness  o( 
existing  rates  implies  a  right  lo  prescribe  rales. 
Tbis  is  notnecesssMly  so.  Tbe  reasonableness 
of  the  rale.  In  a  given  case,  depends  on  the 
facta,  and  the  function  of  the  Commission  is 
to  consider  these  facts  and  give  them  their 
prot>er  weight.  If  tbe  Commission,  instead  of 
■withholding  Judgment  In  such  a  malter[  1 07 
until  an  issue  sball  be  made  and  tbe  facta 
found.  Itself  fixes  a  rate,  that  rate  Is  prejudged 
by  tbe  Commission  lo  be  reasonable. 

We  prefer  to  adopt  Ibe  view  expressed  by 
the  late  Justice  Jackson,  when  circuit  judge, 
In  the  case  of  InltrttaU  Comraent  Committvm 
r.  BaitimoTt  li  0.  R.  Co.  43  Fed.  Rep.  87,  8 
'   '        Com.  Rep.  92.  and  whose  Judgment  w 


"Subject  lo  the  two  leading  prohibitions 
tbat  their  charges  shall  not  be  unjust  or  un- 
reasonable, end  tbat  tbey  sbnll  not  unjustly 
discriminate,  so  as  to  give  undue  preference 
or  advantage  or  subject  lo  undue  prejudice  or 
disadvantage  persons  or  trafiSo  similarly  cir- 
cumstanced, tbe  act  to  regulate  commerce 
leaves  common  carriers  as  they  were  at  com- 
mon law,  free  to  make  special  coulracis  look- 
ing to  Ihe  increase  of  tbelr  business,  lo  classify 
their  trafSc.  lo  adjust  and  apportion  Oieir  ratet 
so  as  to  meet  the  necessities  of  commerce,  and 
generally  to  manage  Ibeir  Important  Interest* 
upon  tbe  same  principles  wbicb  are  regarded 
OS  sound,  and  adopted  in  other  trades  and 
pursuits." 

The  deertt  tf  Ihe  conri  <^  apvealt  it  qffirmtd. 
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SUPUXltK  COUBI   OF  T 


(Boe  8.  C  Beporter^  ed.  IBT  ISS.) 

IntfTttaU  OammtKt  Conmiitioa  it  a  atrporate 
bed]/ — oetan  eemj^ition — act  regvlatiag  een- 
mitiet—lawfulntu  of  rate* — Kelfare  (/  cnm- 
mutiiliet— carrier  companieM— general  order* 
—ditparilji  in  raUi—dteiMion.tehen  reveried — 
iu^^areuit  eourt—undue diteriminalion, 

L  no  Intmute  ComnienM  Comminl'in  It  ■  body 
cnn'oixe.  Willi  leiil  capacttr  M  be  a  mrti  plain- 
US' or  (teFBiKlant  Id  tbcFyderslaouru.  IthUID 
t^eM  (Ml.  >ad  may  appl^  by  petJHon  for  tlia 
mfomnieDt  at  IM  orden. 

t,  A  nitlroad  companr  wbioh  parlldpated  fn 
throuf  ta  raMa  la  cot  a  aeeftmrr-  alibougb  it  la  a 
proprr,  pan;  to  a  proceedliut  bj  (he  iDteratate 
(\Mnnierc«  Commission  a^alDst  aaotber  com- 
paoy  for  iHaobedipoce  or  ■□  order  of  tba  Com- 
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condition,  aod  circums(aDC«s  tai  ooDdJllom 
wbl<'h  axUt  beyond  tbe  seaboard  ot  the  United 
BtalM  cao  be  leslllmat^lTreKBrded  torthepur- 
pUM  of  JustlfrlDg  a  dUrereooe  Id  nm  charged 
l<j  railroads  betweea  Import  and  domestic  traf- 
Do. 

L  The  entire  commerce  of  the  Unlied  States.  for< 
>lBn  and  Imeniste,  Is  subject  to  the  provisloiis 
of  tbs  act  of  Congress  to  resulate commerce. 

I,  Tbe  leitliliiiBle  iDlerestsof  carrriagcompaDlca, 
U  well  as  of  traden  and  ghlppers,  should  be  oon- 
SIdered  In  detPrmlnloK  the  Iswrulness  of  rates 
under  the  act  of  OonBreoi  to  refrolate  commerce. 

I,  Tbcwelfareot  the  oammualtiesoooupylQgthe 
Incnlliles  where  foodg  are  delivered  Is  to  be  con- 
sidered, as  well  ■>  that  ot  the  communities  whtoh 
are  In  (he  localltlef  ot  the  place  of  the  shipment. 
Id  coDsldcrlDK  ihe  queelion  of  undue  preference 
orudTanlntie  between  locallllea. 

f.  Id  docldinjr  as  t«  the  lawfulness  of  lower  rat« 
M  Import  Irafflc  than  lodumeltlciralHe.ln  order 
to  secuie  forrlgrn  fielfthia  which  would  orher- 
wlae  Ko  by  other  compettClTe  loulea,  the  fair  In- 
Isrcais  of  tbe  carrier  com[ianles  and  tbe  *elfa[« 
Dt  tbe  comoiunity  which  Is  to  reoeive  and  con- 
sume the  oommodlUes  are  to  be  considered. 

I.  General  order*  promulsated  hy  the  Inieratste 
Oommeroe  Oommlwloa  should  bare  in  view  the 
pnrpoeeot  promotiUBandfaDilltailDKOOmmerce. 
■nd  tba  weifBTe  of  all  to  lie  affected,— as  well  (he 
aarriers  as  tba  tradera  and  consumen  of  tbe 
oonolry. 

t,  Tlial  the  disparity  In  rates  between  import  and 
Aumcstlc  tralOc  was  toovreat  to  iMjujtIfled  by 
ocean  romiietltion  cannot  be  made  by  tbe  circuit 
court  of  appeals  tbe  basis  of  an  aSlrmanoe  of  a 
decision  by  tbe  circuit  court  suitalnlng:  an  order 
KOTB.— ^(o  pomernf  Ctmgrtti  to  reguMecom- 

mtrct,  see   notes  to  Otbbona  v.  O^den,  8:  SI;  and 

Brown  T.  Maryland,  ■;  «8. 
At  to  l«nui^  lax,  see  note  to  Inman  B.  B.  Oo. 

T.  Tinker, »:  118. 
Alto  intervale  eommirce:  regtilnHiinitf:  poietr  tif 

ConKreas,  ftou/orueliultM,— aee  note  to  Glouoeater 

Terry  Co.  v.  PeonsylraaEa,  S:  U8. 
Alto  pouer of  Coagref  to  control  comni 

itatutt.ichm  valid  oa  ibcltHr  a  rtoulalUmot  i 

drummen;  cuseb;  ratliraus;  teUgra%ih  evmpanltK 

Mots  UU  on  sommsrcc,  uAm  Innolld.— see  note  to 


of  the  Interstate  Oommeioe  OommlsaioD  daoylit 
that  ocean  oompetlilun  should  be  reaatded,  wbea 
there  vasDoalk^tioqorteatiniuDy  Id  tbsoomC 

Iwliiv  as  to  tbe  extent  to  whlcb  a  disparity  !■ 
rates  oould  be  Justlfled  by  ocean  competition. 

10.  An  erroneous  decision  of  ihedicultoourtat 
anulng  the  validity  of  an  order  of  the  [ntersnu 
Commerce  Commlnaion  msde  under  a  mlsooD- 
ceptiun  of  the  eiieni  of  lu  powers  should  be  t^ 
versed  by  the  circuit  court  ol  appeals,  and  th* 
order  set  aside,  and  tbe  cause  remanded  to  the 
CommlsEloD.  In  order  tbat  the  latter.  If  It  sees  fll^ 
may  proceed  itaerelo  aocnrdlng  to  law,  and  tba 
circuit  court  ot  appeals  should  notUDderiakaof 
Its  own  motion  to  And  and  pass  jpon  thequc^ 
tions  of  fact  Involved  wblch  were  not  earn- 
aide  red  by  the  Commlfilon. 

U.  If  tbe  commfMlnn  bas  unduly  restricted  IUI»> 
quIMes  upon  s  mistaken  view  of  tbe  law,  tbe  ctrti 
cult  court  ouaht  not  to  accept  ibs  flDdlngsof 
the  Commission  as  a  le^al   basis  tor  la  owa 

a.  Tbo  mere  fact  that  tbe  disparity  between  (b* 
throujtb  and  tbe  local  ivfe*  was  considerable  dM 
not  of  Itself  wsrrant  tbe  court  In  flndlnvthat 
auoh  disparity  constituted  an  undue  diaorlinlDa- 
lion;  much  less  did  It  Justify  the  court  In  flndlnt 
that  tbe  entire  dltterence  between  the  two  ratea 
was  undue  or  unreasoDable,— eapeclally  aa  th«M 
was  no  person,  Orm.  or  corporation  complaluliv 
Uiat  he  or  they  bad  been  aggrieved  by  auohdla. 
parity. 

[No.  321] 

Argued  January  19.  SO,  1S96.    Deeidad  MarA 

30.  1896. 

APPEAL  from  a  diicree  of  the  tJoiled 
Slates  Circuit  Court  ot  Appeals  foi  lb* 
Second  Circuit  afflrmioga  decree  of  tlie  (^ 
cuit  Court  of  the  United  Sialei  for  (he  Soutb- 
em  District  of  New  York,  declaring  tLat  ■ 
oertsin  order  of  tbe  Interstate  Commerce  Com- 
misaioQ   was  lawful   and  that  tbe   same  had 


fendsnt  from  further  disobeying  said  order. 
Decree  of  Ihe  Circuit  Court  of  Appeal*  and  d^ 
tree  of  Ciieuit  Court  recirmd.  and  cause  w- 
maoded  witli  directions  lo  dismiss  tbe  suit. 

See  same  case  below,  4  Inter*.  Com.  Reik 
408.  20  V.  a.  App.  1. 

Statement  by  Mr.  Juitiee  SUras; 

This  is  an  appeal  fromadecreeof  tbe  Dulled 
Slates  circuit  court  of  sppeali  for  Ibe  aerODd 
circuit,  afflrmini;  a  decree  of  the  circuit  conlt 
of  tbe  United  States  for  the  miui  hern  dlaUtctot 
Mew  York,  filed  Ocinber  5.  1883. 

The  orlRinal  bill  of  coojplnfnl  was  brought 
by  tbe  luterstatc  Commerce  Commission  ere- 
.._j  .. — j_...^jjj  iijj  ^j,j  of  CiiDgnTs*,  entitled 
Regulate  Commerce,"  apprond 
961,  as  amended  by  an  ad  a^ 
proved  February  10,  1801.  againat  the  TesM 
&  Pacific  Railway  Company,  a  corpomlkB 
chartered  and  existiog  under  and  by  rirtue  of 
Ibe  laws  of  the  United  Suies,  having  it*  pii>- 
cipal  office  at  New  York  city. 

The  object  of  Ibe  bUI  was  to  compel  the  d» 
fendnnt  company  to  obey  an  order  of  tbe  Inter- 
state Commerce  Commission  madeoD  Januaiy 
3f>,  1891,  whereby  tbe  said  defendant  was  a^ 
dered  to  "fortbwllb  cease  and  dcrist  from  ca^ 
rylog  siiy  article  ol  Imported  trafBc  il 


aled  by  t 
"An  Act  t 
February  4,  11 
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Tbxai  &  P.  R.  Co.  V.  Iktkbstatk  CoMtuacK  Commission. 


hrom  tuj  forel^  port  through  soy  port  of  ea' 
tt;  of  tbe  Dalied  BUtes,  or  auj  port  of  entry 
Id  ft  foieffCD  couDliy  adjacent  to  Ibe  noilM 
SUIes.  upon  tbrougli  bills  of  ladlDf  destined 
to  aoy  place  wltblo  Ibe  United  Slates,  at  anj 
Otbcr  IbiQ  upnn  tlie  inlanil  tariff  coverine  otlier 
freiebt  from  such  port  of  eorry  lotucbplnceof 
200]*des1iiiHlioti  or  nt  nDT  otiier  Ibso  tbe  samp 
ntra  establlf'bed  in  aucb  inland  tariff  for  Ibe 
CHrrlage  of  oiher  like  kind  of  fr«ijilit,  in  Ibe 
alements  of  bulk,  welKlit,  value,  and  eipcDse 
of  cania;^:"  aod  wblcb  order  tbe  said  defeod- 
aDt  nai  alleged   to  have  wboll;  disregarded 


:tat  D 


leht. 


It  appears  by  tbe  bill  that  od  Marob  3R, 
1S80,  the  Commissiot),  on  its  own  motion  and 
vitboiit  A  hearing  of  tbe  parties  to  be  affected, 
hail  .nade  a  certain  order  nbereia,  among  other 
thine^,  il  was  provided  hs  rollows: 

"Imported  irafflc  transported  to  aoj  place 
In  tbe  United  States  from  a  port  of  enlr;  or 
place  of  reception,  whetber  in  this  oounlrvor 
in  an  adjacent  rorelgn  country,  la  required  to 
be  taken  on  tbe  inland  InriS  goTerniag  other 
['relgbts."  8  L  C.  C.  Rep.  658,  3  Inters.  Com. 
Rep.  4M. 

Subeequently  complaint  was  made  to  the 
'iiterstate  Commerce CommiRsioQ,  in  a  petition 
riled  by  tbe  New  Totk  Bourd  nt  Trade  & 
Transportation,  that  certaio  railroad  companies 
were  disregarding  said  order,  and,  in  rlolstion 
of  tbe  act  to  regulaie  commerce,  were  goiily 
of  unjuat  dlscriminatioQ  in  lliat  Ihey  were  in 
(he  babil  of  cbarging  the  regular  tariff  rates 
opon  property^  when  deiirered  to  tbero  at  New 
Tork  and  Philadelphia  for  transportation  lo 
Cbica((0  and  olber  weKiern  points,  while  cbarg- 
iag  olber  persons  rates  which  were  loner  and 
•Ten  ."iO  per  cent  Ibereof  for  a  like  and  conlcm 
poraneous  service  under  subsiantially  similar 
circumsiaoces  and  condillons.  when  ibe  prop- 
erty was  dellTered  lo  ibem  at  New  York  or 
Pbiladelpbla  by  vessel  oi  steamship  lines,  un- 
der through  bills  of  lading  from  foreign  porta 
and  foreign  interior  points,  Issued  under  an  ar- 
rangement between  the  said  rsllrosd  campa- 
Dies  and  sucb  vessels  and  stenniship  lines  and 
toreisD  railroads,  for  tbe  continuous  carrisge 
at  Jomt  ral£B  from  tbe  point  or  port  of  ship- 
meDt  to  Chicago  and  other  western  points,  the 
railroad  compaoies'  share  of  each  through  rate 
being  lower  than  their  regular  laiiff  rales. 

Tbe  Commercial  Eicbange  of  Philadelphia 
and  the  tian  Francisco  Chamber  of  Commerce 
intervened   aod   became   parlies   complainant 

Tbe  compaolea  first  warned  and  called  upon 
201]  to  answer  tbe  'complainant  were  tbe 
Pennsylvania  Rait  rosd  Company,  the  PI  Its  burg, 
Ft.  Wavne,  &  Chicago  Railwav  (!^mpaov,  and 
the  PitlabuTg,  ClncinDati.  &  St.  Louis'  Rail- 
way Compsny,  but  after  tbe  coming  in  of  the 
answers  of  said  companies,  it  was  di-emed  neces- 
sary to  make  quite  a  number  of  other  rail- 
road companies  parties  derendant, — among 
them  tbe  Texas  &  Pacific  Railway  Company. 
the  defendant  In  tbe  present  caw.  and  the 
Soulbern  Pacific  Comiwiny.  The  several  de- 
fendant companies  Hied  answers.  The  answer 
of  tbe  Tessa  &  PaciBc  Railway  Company,  ad- 
mitting that  l>oth  before  and  since  March  2S. 
lt>86.  It  bad  carried  Imported  irafllc  at  lower 
rates  tban  it  conleiiiporaneaualy  charged  for 
169  U.  S. 


^  ibipmeoi* 
foreign  country  to  tbe  Interior  of  Ibe 
Unlied  Stales  differ  In  circumstanees  and  coD' 
ditions  from  shipments  originaljng  at  tbfl 
American  seaboard  bound  for  tbe  same  interior 
points,  and  that  dcfeodtnt  company  bas  a  legal 
right  to  accept  for  its  share  of  tbe  through  rata 
a  lower  sum  tban  it  receives  for  domestic  ship- 
ment to  tbe  same  destination  from  tbe  point  at 
which  tbe  imported  traffic  enters  this  country. 

Tbe  result  of  the  bearing  before  tbe  Inter- 
state Commerce  Commission  was,  so  far  as  tba 
present  case  is  concerned,  tbst  the  Commlssiott 
held  that  tbe  Texas  &  Paciflc  Railway  Com- 
psny was  not  Justified  In  accepting,  an  its  share 
of  a  through  rale  on  imported  traffic,  a  less 
charge  or  sum  than  It  charged  and  received  for 
Inland  traffic  between  tbe  port  of  reception  and 
the  point  of  delivery,  and  the  said  order  of 
January  29.  le91,  commanding  that  said  com- 
pany desist  from  dlstiDguishine  in  its  charges 
between  foreign  aod  Inland  traffic  was  mniie. 
Xm  Tort  8d.  of  Trade  it  T.  v.  Penntylrnuia 
H.  Co.  4  I.  C.  C.  Rep  447,  8  Inters.  Com. 
Rep.  417. 

As  tbe  TeiBs  &  Pacific  Railway  Company 
declined  to  observe  said  order,  the  CommissioB 
filed  Its  present  bill  against  said  compHoy  in 
tbe  clrcuii  court  of  tbe  United  States  for  tbe 
soulhern  district  of  New  York. 

Tbe  railway  company  filed  a  plea  in  abalo- 
ment,  denying  that  its  ocinclpal  office  was  in 
Tbe  southern  district  of  Ne'.v  York,  aod  deny- 
ing that  It  had  violated  or  disobeyed  tbe  order 
of  tbe  Comraiasion  wllhin  the  stale  of  New 
York,or*atanyplacewltblntbejutisdic[203 
tion  of  tbecircuit  court.  Certain  affidavits  were 
filed,  upon  a  stipulation  as  to  tbe  facts,  and, 
after  bearing,  tbr  plea  ^as  overruled,  and  also 
a  motion  to  dismiss  tbe  pror'eedings  for  want 
of  Jurisdiction  was  denied:  and  to  Ibesr  ridings 
exceptions  were  taken  and  allowed. 

Tbe  defendsnt  company  answered,  alleging 
that  tbe  Iniersiate  Commerce  Commission  was 
not  a  corporaiioo,  person,  or  body  politic  ca- 
pable of  bringing  or  maintaining  Ibis  suit;  that 
tbe  pelllion  or  bill  failed  lo  allege  or  show  any 
facts  coQslitating  a  violation  by  the  defendant 
of  the  order  of  January  29,  1891.  and  did  not 
show  or  allege  any  specific  act  or  acts  by  the 
defendant  lo  violation  of  tbe  act  of  Congress; 
Ihat  tbe  Southern  Pacific  Company,  as  parlici- 
]iant  with  the  defendant  in  (he  making  aod 
division  of  tbe  through  rates,  was  a  necessary 
party;  and  that  the  bill  should  be  dismissed  for 
want  of  such  necessary  parly. 

Tbe  answer,  admitting  that  tbe  company 
bad  charged  and  received,  since  January  29. 
ItiSl,  rales  for  tbe  traniiportatlon  of  commodj- 
lies  from  Liverpool  and  London.  England,  ria 
New  Orleans  and  the  Texas  &,  Pacific  Rtillway 
and  ibe  Soutbero  Pacific  Company  to  Ssn 
Francisco,  Califnrnia,  different  from  tbe  rates 
cbarged  and  received  for  tbe  transportation  of 
inland  commodities  from  New  Orleans  by  tbe 
same  route  to  San  Francisco,  asserted  Ihat  fl 
had  a  legal  right  so  to  do;  and  that  such  sction 
was  not  in  violation  of  tbe  act  of  Congress  reg- 
ulailcg  commerce  or  of  any  valid  order  of  tbe 
Inlcrstale  Commerce  Commission,  Tbe  an- 
swer sets  up  a  number  of  facts  which  It  alleged 
auilained  Its  defense. 
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Tbe  cnoM  wm  bnrd  upoD  tha  petilion,  an- 
■wer.  and  inndr;  eihlbila,  and  mutled  in  a 
decrta  declaring;  tbnt  Ibe  older  ot  jHtniarr  29, 
1891,  was  lawful,  and  that  the  tame  bad'bwD 
dlBubered  b;  tbe  derendant.  aod  eDjolnlDg  ibe 
defendant  from  furlber  contlauing  such  diso- 
bedience of  aald  order.  Aa  appeal,  with  errors 
assiizned.  was  taken  from  this  decree  to  tbe 
circuit  court  ol  appeals  of  tbe  aecoad  circuit. 
by  wbicb.  od  June  3,  18SS,  lh«  decree  of  tbe 
Circuit  was  affirmed  with  costs.  20  U.  8.  App. 
1.4  Inlera.  Com.  Rep.  40B.  An  appeal  was 
then  taken,  on  errors  aaaigned,  from  said  de- 
aae  to  tbb  court 

Mt$»r$.  Joho  F.  Dillon,  Ed.  B»xter,  aod 

Wintloa  S.  I'Urce  for  appellant. 
M't»T*.    Simon    Stern*    and    John  D. 

Kenuui  Cor  appellee. 

Mr.  Juttiee  Shim*  delivered  the  opinion  of 

tbe  court: 

It  was  claimed  in  the  courts  below,  and  ft  is 
also  urfied  In  xhh  court,  that  Ibe  lutetstale 
Cummerce  Comtni'sioD  U  not  a  corporate  body 
or  person  in  wbose  oatne  a  suit  can  be  insti- 
luled.  It  seems  to  be  thought  that  the  Uoin- 
misslon  can  only  sue  Id  tbe  names  of  tbe  per- 
sons composinK  it. 

The  16ih  sectlnn  of  tbe  act  to  regulate 
commerce,  as  amended  March  3, 1989,  provides 
Ibut  "wbeneveraDycommoQ  carrier,  as  defined 
in  and  sut'ject  lo  Ibe  proviaions  of  tbat  act, 
fhall  rlolale  or  refuse  or  neglect  to  obej  or 
perrorm  any  lawful  order  or  requirement  ot 
the  Commission  created  b^  tbe  act,  not  founded 


illtution  of  Ibe  United  Blatea,  11  shall 
for  the  Commission,  or  For  any  company  or 
peDion  interested  in  such  order  or  requirement, 
to  spply  in  a  summary  way,  by  petition,  to  Ibe 
circuit  court  of  Ibe  United  gtntes  sitiing  in 
equity  in  the  judiclsl  district  Id  wbicb  thecom- 
mnn  carrier  complslned  of  h.is  its  priocipal 
office,  or  In  which  the  violstioa  or  disobedience 
nf  such  order  or  requirement  shall  happen,  al- 
leging sncb  violation  or  disobedience,  as  tbe 
CHK  may  be;  and  the  said  court  shall  have 
power  lo  bear  and  determine  tbe  matter  on 
sucb  short  notice  to  tbe  common  carrier  com- 
plained of  ai  the  court  shall  deem  reasonable: 
and  sucb  notice  amy  be  served  on  aucb  com- 
mon carrier,  bis  or  [is  officers,  agents,  or  aerv- 
ante,  in  such  manner  as  ibe  court  shall  direct; 
aud  snid  court  sball  prnct'ed  lo  hear  and  deter- 
mine Ibe  meiter  speedily  as  a  court  of  equity, 
and  wiiboul  the  formal  pleadings  and  proceal- 
In^  applicable  to  ordinary  suits  in  equity,  but 
in  sucb  mantier  as  tA  do  equity  in  tbe  prem- 
lies." 

sot]  *The  language  contained  in  tbe  11th 
frclion  creaiir";  ihe  Commission  is  as  follows: 
"TbstaCommitsion  is  hereby  creeled  and  estati- 
Nabed  to  be  known  as  the  Interstate  Commerce 
Commission,  which  sball  be  composed  of  five 
commissioners,  who  sball  be  appointed  by  tbe 
Prrsldeol,  by  and  with  the  advice  and  consent 
of  tbe  denaie.  ...  No  vacancy  in  the  Com- 
mission shall  Impair  tbe  right  of  Ibe  remaining 
commissioners  lo  exercise  all  the  powers  of  the 
Commission,"  and  io  tbe  17tb  Kclion  it  is  pro- 
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Tided  tbat  "said  Commlaston  shall  have  an 
official  seal,  wblcb  shall  be  judicially  noticed.* 

In  the  case  of  fnlerttaie  Cammertt  Commit- 
lion  V,  BalUmoTt  <t  O.  R.  Oo.  ■  ault  was  fn- 
Btiluted  by  ihe  Commission  In  the  circuit  court 
of  Ibe  United  Stales  for  the  southern  dlsirictof 
Ubio.  and  tbedecreeof  tbat  court  was  affirmed 
by  this  court.  146  U.  S.  2U  [S6:  609}!  4  Iniers. 
dom.  Rep.  02.  Likewise,  in  the  esse  of  Iittr- 
ttaU  Commerw  Commitsion  v,  AieAiton,  T.  it 
8.  F.  S.  Oo.  H  suit  was  brouglit  in  the  circuit 
court  of  tbe  United  Stales  for  tbe  district  of 
CallfomU,  by  the  Commission,  eo  nomint 
against  Ibat  company,  wherein  it  was  held  by 
this  court  tbat  an  appeal  did  not  lie  directly 
to  tbis  court  since  tne  creation  of  Ibe  circuit 
court  of  appeals,  149  U,  8.  284  [37:  737],  4 
Inters.  Com.  Rep,  847. 

In  neither  of  these  cases  was  any  objectloa 
made  to  the  rigbl  of  the  CommisBion  to  sue  by 
lis  statutory  desigoalion. 

We  think  that  ibc  language  of  tbe  statute,  bt 
cresting  tbe  Commission  and  in  providing  thai 
it  shall  be  lawful  for  the  Commlsxion  to  apply 
by  petition  to  Ibe  circuit  court  sitting  In  equity, 
sufllciently  implies  tbe  iutenlion  of  Con^tresslo 
create  a  b<^y  corporate  with  leical  capacity  io 
be  a  party  plalntlO  or  defendant  in  the  Federal 

Another  formal  objeciion  made  to  tbe  jurU- 
dlclloD  of  tbe  circuit  court  was  raised  by  a  plea 
In  abatement  denying  that  the  Teias  &  Pacific 
Railway  Company  bad  lis  principal  olHce  in 
tbe  stale  of  New  York,  or  that  the  acta  com- 
plained of  tookplacewlibla  the  Judicial  district 
ot  said  court. 

Upon  facts  made  to  appear  by  affldavfta 
submitted  by  both  parties,  under  a  stipulation, 
tbe  circuit  court  overruled  the  plea.  Our  ex- 
amination of  ibefacts  so  submiued,  and  wbicb 
'are  brought  before  us  by  a  bill  oteicep-[  SOU 
tlons,  has  not  convinced  us  that  the  court  erred 
In  overruling  tbe  plea. 

Another  obiectlon  urged  Is  tbat,  as  the  order 
of  tbe  Commission  Involves  ratea  participated 
In  by  tbe  Southern  Paclllc  Company,  as  owrwr 
of  a  portion  of  tbe  line  over  which  tbe  tbrousti 
freight  is  carried,  tbat  company  waia  necessary 
party.  Undoubtedly  tbat  company  would  have 
been  a  proper  party,  but  we  agree  with  the 
circuit  court  In  tbinking  tbat  it  was  not  a 
necessary  one. 

Wc  come  DOW  to  tbe  main  question  of  the 
case,  and  tbat  is  wbetber  tbe  Commissiou  erred, 
when  making  the  order  of  January  29,  IHVl. 
In  not  taking  into  consideration  the  ocean  com- 
petition aa  constituting  a  dissimilar  condition, 
and  in  holding  tbat  no  circumslaooes  and  cod- 
di'ioDB  which  exlat  beyond  the  seaboard  in  the 
United  Blates  could  be  legitimately  regarded 
by  them  for  the  purpose  of  Justifying  a  differ- 
enc«  lo  ratea  between  Import  and  domestio 
traffic. 

The  answer  of  the  Texas  A  Pedfic  Railway 
Company  to  the  petition  ol  the  New  TorK 
Board  of  Trade  &  Transportation  before  tbe 
Interstate  Commerce  Commission,  and  the 
answer  of  said  company  to  the  petition  of 
theCommission  Bled  in  Ibe  circuit  court,  allege 
tbat  ra'ps  for  tbe  IninspoTtailon  of  commodliiea 
from  Llverpodl  and  London,  England,  to  Baa 
Francisco,  California,  are,  in  effect,  fixed  and 
controlted  I^  tbe  competition  of  talUog  vi 
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tor  (be  enlln  dixttoM:  by  Bieam«1ilpR  and  mII- 
Ing  tcwfIb  In  conneclion  wilb  railroBcla  sctdbs 
the  Iilbraus  of  PaDKiDk:  by  Btenmiibips  ind 
Miliog  Teasels  froro  Europe  to  New  Orlcflue, 
coDQectlDg  (bete  under  ibroii^b  arDtogementa 
wttb  Ihe  Boutbem  Pacific  Compan;  to  San 
FrancMca  Tbal  unlraa  Ibe  defendaot  rom- 
panj  cbarge*  lubsiBnilallj  tbe  nies  specified 
iB  its  answer,  ft  would  be  preveQied,  byteaaou 
of  Ihe  competiUoD  aforesilJ,  rrom  enicaglng  Id 
tbe  carrying  aud  trausporlatloa  of  property 
iDd  Import  traffic  from  Liverpool  and  London 
to  San  Francisco,  and  would  lou  Ibe  revenue 
derived  by  it  tberefroin,  wbichh  considerable, 
and  imporlHUt  and  valuable  to  said  company. 
Tb«t  Ibe  ratea  chaffed  by  it  are  not  to  tbe 
prejudice ordtsadvantafre of  New  Orleana,  and 
2(Ht]  work  no  injury  to  that  •communily,  be- 
cause if  aaid  company  i»  prevented  from  parlicf- 
paliL^  in  said  traffic,  such  trafBc  trould  more 
tiu  tbe  olber  routea  and  lines  aforesaid  witbout 
benefit  Id  New  Orleans,  but.  on  the  contrary. 
toits  disadvantage.  That  tbe  foreign  oi  import 
trafBc  in  upon  orders  by  persona,  firms,  and 
corporationa  in  San  Francisco  and  vicinity 
buying  direct  of  flrat  bands  in  London,  Liver- 
pool, and  otber  European  marltets.  and  If  Ibe 
order  of  tbe  Commission  abould  be  cairied 
Into  effect  it  would  not  result  in  diaconti nuance 


tbe  order  would  be  to  injnrloualy  affect  tbi 
defendant  company  in  tbe  carriage  of  articlce 
of  foreign  importa  to  Mempbta.  BL  Lonis, 
Kansas  City,  and  otber  Misnouri  river  points. 
Tbal  by  aucb  order  tbe  defendant  company 
would  be  prevenled  from  competing  for  frelgbt 
to  important  points  fn  Ibe  state  of  Texas  with 
tbe  railroad  system  of  tbat  Ktate,  having  Qol- 
vesloD  aa  a  receiving  port,  and  whicb  miltoad 
miem  la  not  subject  to  ibe  control  of  the 
Interstate  Commerce  Cnmmisaion.  These  al- 
legatlona  of  tbe  answer  were  not  traversed  or 
denied  by  the  Commission,  but  are  confirmed 
by  tbe  findings  of  Ibe  Commlsaion  attached  aa 
an  exhibit  to  tbe  petition  in  the  case :  and  by 
■aid  flodinga  it  further  appeam  that  tbe  pro- 
portion Ihe  Teiaa  A  Pacific  Railway  receives 
of  the  through  rate  is  remunerative.  That 
the  preponderance  of  its  empty  cara  go  north 
during  eight  months  of  the  year,  and  if  some- 
thing can  be  obtained  to  load,  it  is  that  much 


pay  mileage.  Tbflt  tbe  competition  which 
coninila  the  making  of  rates  to  Ibe  Pacific 
coast  ia  steamship  by  nay  of  the  IsthmuB  and 
In  cheap  heavy  goods  around  Cape  Horn.  That 
the  compelitlon  tolnlerlor  poinls.  such  ae  Mis- 
•ouri  river  points  and  Denver,  ia  from  the  Irutk 
lines  direct  from  the  Atlantic  seaboard — that 
tbe  sbipa  engaged  in  carrying  <o  Se.o  Francisco 
around  Cape  Horn  are  almost  wholly  Briliah 
botioma.  Tbal  tbe  through  blti  of  lading  fnr- 
nlshes  a  colla^ral  for  the  transaction  of  busi- 
neaa;  takes  f.  jm  the  shipper  and  consignee 
both  the  care  as  to  iotermwiate  cbargi«,  ele- 
Tators,  wharves, and  coatorhandllog.and  puts 
207]itonthe*cBrr1er-,iIreduceBthetntermedi- 
ate  charges,  very  much  facilitates  the  transac- 
tion of  business,  and  helps  to  swell  ila  volume. 
Th(.t  Ihetendencyof  tbe  through  tdll of  lading 
l(  t('  eliminate  the  obstacles  between  the  pro- 
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dncer  and  consumer,  and  it  bat  done  mu«h  fn 
that  direction. 

These  and  otber  un controverted  facts  that 
appear  in  tbii  record  would  aeem  to  conslituls 
"circumstancea  and  conditions"  worthy  of  con- 
sideration, when  carriers  are  charged  wilh 
being  guilty  of  unjuat  discrimination  or  of 
giving  unreasonable  and  undue  preference  or 
advantage  to  any  person  or  locality. 

But  we  underataud  tbe  view  of  the  Commls- 
aion to  have  been  that  li  waa  not  competent  for 
the  Commission  to  conaider  auch  facts,  that  it 
was  shut  up  by  tbe  terms  of  tbe  act  of  Con- 
gresa,  to  consider  only  such  "circnmatanceaand 
condilions"  aa  pertained  to  the  articles  of  traffic 
after  they  bad  reached  and  been  delivered  at  a 
port  of  the  United  Slates  or  Canada. 

It  ts  proper  that  we  abould  give  the  views 
of  the  Commission  In  its  own  words: 

"  The  statute,  has  provided  for  tbe  regulation 
of  Interstate  traffic  by  inlerstate  carriers,  partly 
by  rail,  and  partly  by  water,  or  all  rail,  shipped 
from  one  point  fn  the  Unit«l  Stales  to  another 
destination  within  the  United  States,  or  from 
a  point  of  shipment  In  tbe  United  Btatea  to  a 
port  of  entry  within  the  Cniled  States  or  an 
adjacent  foreign  country,  or  from  a  port  of  en- 
Irv  either  witbln  the  United  States  or  in  bd 
adjacent  foreign  country,  on  import  traffic 
brought  to  sutih  port  of  entry  from  a  forvign 
port  of  shipment  and  destined  toa  place  wfthio 
Ibe  United  Statea.  In  providing  for  Ibis  reg. 
ulation  the  statute  has  also  provided  for  the 
methods  of  such  regulation  by  publication  of 
tariffs  of  rates  and  charges  at  points  where 
tbe  frei.u'ht  ia  received  and  at  which  it  is  dellv 
ered  and  also  for  laking  into  coosideration  the 
circumstances  and  conditions  surrounding  the 
tranaportatiQn  of  the  property.  Tbe  statute 
has  undertaken  no  such  regulation  from  foreian 
ports  of  shipment  to  porta  of  entry  eithei 
witbln  the  United  Slates  or  to  pons  of  entry  Id 
an  adjacent  foreign  country,  and  as  between 
these  ports  bas  provided  for  no  publication  of 
'tariffs  of  rates  andcbaree",  but  baa  lefi[208 
it  to  the  unrestrained  compelitlon  of  ocean  car- 
riers and  all  the  circumstancea  and  conditions 
surrounding  it.  These  circumstances  and  con- 
ditions are  indeed  widely  different  in  manj^  re- 
speclB  from  the  clrcumatances  and  condition* 
surrounding  the  carriage  of  domestic  interslHte 
trafBc  between  tbe  statea  of  tbe  American 
Union  by  rail  earriets;  but  as  tbe  regulation 
provided  for  by  the  act  to  reaulate  commerci 
does  not  undertake  to  regulat*  or  govern  Iliem, 
they  cannot  be  held  to  conatilute  reasons  in 
themselrea  why  Imported  freight  brought  ici  a 
port  of  entry  of  the  United  Slates  or  a  port  of 
entry  of  an  adjncent  foreign  country  de^lliMd 
to  a  place  within  tbe  United  Statea  ahould  be 
carried  at  a  lower  rate  than  domestic  traffic 
from  Bucb  ports  of  entry  respectively  to  tbe 
places  of  destination  in  ibe  United  Stales  over 
the  same  line  and  in  the  aame  direction.  To 
hold  otherwise  would  be  for  the  Commission 
to  create  exceptions  to  the  operation  of  the 
statute  not  found  in  tbe  ststute;  and  no  other 
power  but  Congreaa  can  create  such  eiceptlou 
in  the  exercise  of  legislative  autborily, 

"  In  Ibe  one  case  the  freight  is  transported 
from  a  point  of  origin  in  the  United  Statea  to 
S  destinatioa  within  the  United  States,  or  port 
of  Iransbipment,  if  It  be  Intended  for  export, 
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upon  open  pabllabed  ntrt.  nhlch  mutt  be  m- 
Hinable  aoa  Just,  cot  unjustly  prefereotial  lo 
one  kind  of  tntfflc  o?er  anotbtr,  aod  relaLivelj 
fair  Hiid  jual  as  between  localilies;  and  Ibe  cir- 
cuiuBtances  and  conditions  11117011  ndinn  and 
involved  Id  the  trensporUillon  or  tbe  frelgbt 
■re  in  >  very  blgb  aegree  malerial.  In  tbe 
otber  cue  tbe  freight  originates  Id  a  foreign 
countrj,  ita  carriage  is  commeoced  from  a  for- 
eiKQ  port, it  Iscsrri^upon  rateslbat  ereoot  open 
ond  published,  but  aie  secret,  and  lo  making 
ibPKe  rates  it  is  nbollj  Immaterial  to  the  parties 
making  tbem  whether  tbe;  are  reasonable  and 
just  or  not,  so  tbef  take  tbe  freight  and  beat  a 
rival,  and  it  1e  eqiislly  Immaterial  to  Ihem 
whether  tbe;  unjueU;  discriminate  against 
surrounding  or  riral  localities  in  such  foreiift) 
countrj,  or  not.  Imported  foreign  merchandise 
has  all  tbe  benefit  and  advantage  of  rates  thus 
made  in  the  foreign  ports;  II  also  baa  all  tbe 
beDcOlaud  advantaeeof  rateamade  in  the  ocean 
SOB]  "carriage  aming  from  the  peculiar  clr- 
cumelancei  and  conditions  under  which  that  is 
done:  but  nben  it  reaches  a  port  of  entry  of 
tbe  United  Slatea,  or  a  port  of  entr;  of  a 
foreign  country  adjacent  to  tbe  United  States, 
Id  either  event  upon  a  through  bill  of  lading, 
destined  to  a  place  in  the  United  Slates,  then 
its  carriage  from  such  port  of  entry  to  lis  place 
of  dealt natioD  In  tbe  United  Stales  under  the 
operation  of  tbe  act  to  regulate  commerce  must 
be  under  tbe  inland  tariff  from  such  port  of 
entry  to  such  place  of  deetinaiiOD.  covering 
other  like  kind  of  traffic  in  the  elements  of 
bulk,  weight,  value,  and  of  carriage;  and  no 
unjust  preference  must  be  given  to  It  in  car- 
riage or  facilities  of  carriage  over  other  freiebt. 
In  such  casn  all  tbe  circumstances  and  condi- 
tions that  have  surrounded  Its  rates  and  car- 
riage from  tbe  foreign  pott  to  tbe  port  of  entry 
have  had  thefr  fall  weight  aud  o^ralion,  and 
in  Ita  carriage  from  tbe  port  of  entry  to  the 
place  of  its  deatination  In  the  United  Slates, 
the  mere  fact  that  it  is  foreign  merchandise 
thus  brought  from  a  foreign  port  is  not  a  clr- 
cumslsnce  or  condition  under  the  operation  of 
thK  act  to  regulate  commerce  which  entitles  It 
to  lower  rates  or  any  otber  preference  in  facil- 
ities and  carriage  over  home  merchandise  or 
other  traffic  of  a  like  kind  carried  by  tbe  Inland 
carrier  from  the  port  of  entry  to  the  place  of 
dcslinaiion  in  tbe  United  States  for  tbe  same 
distance  and  over  the  aame  line.     .     .     . 

"  Tbe  act  to  regulate  commerce  will  be  ex- 
amined in  vain  to  And  any  Intimatinn  that 
■  bore  shall  be  any  difference  made  in  the  tolls, 
rates,  or  cbarges  for,  or  any  difference  in  the 
treaimeDt  of  homeland  foreign  merchandise  iti 
respect  10  the  same  or  similar  service  rendered 
in  the  transportation  when  this  tracsporlatlon 
is  done  under  the  operation  of  this  sialule. 
Certainly  it  would  require  a  proviso  or  excep 
tloD  plainly  engrafted  upon  the  face  of  (be  act 
to  regulate  commerce  before  any  tribunal 
charged  with  its  ad  ml  nisi  rail  on  would  be  au- 
thorized lo  decide  or  hold  that  foreijin  mer- 
clJiiodisewasenlilled  to  any  preference  in  lolls, 
rales,  or  charges  made  for,  or  any  difference 
In  ilB  treatment  for,  Ihe  same  or  similar  service 
as  against  home  merchandise.  Foreign  and 
home  mercbBQciise.  therefore,  under  tbe  opera- 
210]lion  of  this  statute,  when  "handled  and 
transported  by  intettlBte«arriera,eDgagedIn  CBr- 


riageln  tbe  United  States,  stand  exact  1y  upon  tha 
aame  baals  of  equality  as  to  tolls,  rales. cnarge^ 
and  treatment  lor  aiml la r  service*  rendered. 

"The  business  complained  of  In  this  pro- 
ceeding is  done  io  tbe  shipment  of  foreign  tlle^ 
chandise  from  foreign  ports  through  ports  of 
entry  of  the  Dnitod  slatea,  or  through  ports  of 
entry  In  a  foreign  country  adjacent  to  Um 
United  Stales,  to  points  of  dealinalion  in  Iha 
United  Slatea,  upon  through  billa  of  ladtug." 
Nta  York  Bd.  of  2'rade  dt  T.  v,  Pinnt^leanim 
R.  Co.  4  I.  C.  C.  Rep.  612-QI6,  S  Inters.  Com. 
Rep.  44S,  444. 

IL  is  obvious,  therefore,  that  the  Commission, 
in  formulating  tbe  order  of  January  SU,  INl. 
acted  upon  ibat  view  of  tbe  meaning  of  Ibe 
atatute  which  Is  expressed  In  the  foregoing 
passages. 

We  have,  tberefore,  to  deal  only  with  a  ques- 
tion of  law,  and  that  is,  What  is  tbe  true  cod- 
atructlpn.  In  respect  to  the  matters  involved  la 
the  present  conUvversy,  ol  the  act  to  regulata 
(wmmerce?  If  Ihs  conslructinn  put  upon  tha 
act  by  tbe  Commiasion  was  right,  then  tbe  or- 
der was  lawful;  otherwise  it  was  noL 

Before  we  consider  tbe  phraseology  of  tha 
slaiule,  il  may  be  well  to  advert  10  the  causes 
which  induced  its  enactment.  They  chiefly 
grew  out  of  the  use  of  railroads  as  the  prino- 
pal  modem  Instrumentality  of  commerce. 
While  shippers  of  merchsndlse  are  under  no 
legal  necessity  lo  use  railroads,  pnclically 
they  are,  Tbe  demand  for  speedy  and  prompt 
movement  virtually  forbids  the  employment 
of  slow  and  old  fashioned  methods  of  Irana- 
portation.  at  least  in  the  caae  of  the  more  vain- 
able  articles  of  traffic.  At  tbe  same  lime,  tbe 
Immense  outlay  of  money  required  to  build 
and  maintain  railroads,  and  the  necessity  of 
resorting.  In  securing  tbe  rights  of  way,  to  (be 
power  A  eminent  domalu.  in  effect  disable  In- 
dividual merchants  and  shippers  from  them- 
selves providingsucb  means  of  carriage.  FroB 
tbe  very  nature  of  tbe  case,  tberefore,  railroads 
are  monopolies,  and  tbe  evila  that  titually  ao- 
companv  monopolies  soon  began  to  abow  them- 
selves, and  were  the  cause  otloud  complaints. 
The  companies  owning  Ibe  railroads  wera 
charged, and  sometimes  truth  fully,  with  making 
'unjust  dlacriminations  between  ahipperB[21 1 
and  localities,  with  making  secret  agreement* 
with  some  to  tbe  detriment  of  other  patrons, 
snd  with  making  pools  or  combinations  with 
each  other,  leading  to  oppression  of  entire 
communltfes. 

Some  of  these  mischiefs  were  partially  rem- 
edied by  spcclnl  proviaions  inserted  In  tba 
charters  of  the  companies  and  by  general  en- 
actments hy  the  several  states,  such  as  clauses 
restricting  tbe  rates  of  toll  and  forbidding  rail- 
road companies  from  becoming  conoerned  in 
the  sale  or  production  of  articles  carried  and 
from  making  unjust  preference*.  Pelief,  lo 
some  extent,  was  likewise  found  in  the  action 
of  the  courts  in  enforcing  tbe  principles  of  tba 
common  law  applicable  lo  common  carriers— 
particularly  that  one  which  requires  uniForB- 
ityof  treatment  in  like  conditioosof  service. 

As,  however,  the  powers  of  the  slates  wna 
restricted  to  their  own  territories,  and  did  not 
enable  tbem  lo  efficiently  control  the  managv- 
ment  of  great  corporations  whose  roada  eiiend 
through  Uie  entire  country,  thero  was  a  genenl 
168  11.  i. 
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dcmmnd  thftt  Congreas,  In  ihe  eierdw  of  Ita 
plenaiy  power  over  Ibt  lubJecC  ot  torelED  and 
tDMrslHte  roTEmerce,  Bbould  dni  wltb  the  eviU 
complained  of  by  a  gentnl  eoactoient,  aad  ibe 
•latute  io  queitlon  waa  tbe  naull. 

Tbe  scope  oi  purpow  of  the  act  ia,  as  de- 
clared Id  Ita  lltle,  10  regulate  commFTce.  It 
would  IberefoTe.  fa  advaoce  of  an  exatnloa- 
tloD  of  the  text  of  tbe  act,  be  reasonable  to  bd- 
tidpate  tbat  tbe  leglBlalioi]  would  cover,  or 
have  regard  to,  tbe  entire  Beld  of  foreign  and 
iDterelale  MiDtDerce,  and  tbat  Iti  icheroe  of 
legulnilon  would  not  be  lestricted  to  a  partial 
treatment  of  the  subject.  80.  too,  ft  could  Dot 
be  readllj  supposed  that  Congress  toleiided, 
when  regulatrog  sucb  commerce,  to  Interfere 
with  and  interrupt,  miicb  less  destroy,  i 
ot  tride  and  commerce  already  exisllng. 


In  vested  mODey  in  tbe  railroads  of  tbe  country, 
nor  todisTegard  the  Interests  ot  tbe  conaumera, 
to  furnish  icbom  wllL  merchandise  la  one  of 
tbe  principal  objccfa  ot  all  systems  of  t 
pOTtation. 

Addresalng  ourselvea  to  the  express  lanmiage 
of  ibe  statute,  we  find.  fnltalBtsertlon.  ihailbe 
212J  carriers  that  are  declared  *to  be  subject 
to  the  net  are  those  "engaged  In  the  transporta- 
tion of  passengers  or  property  whnlly  by  rail- 
road, OT  partly  by  railroad  and  parlly  by  naler 
when  both  ate  used,  under  a  common  cnulrol, 
management,  or  nrrangemeot,  for  a  continu- 
ous cnrriaKe  or  shipment,  from  one  stale  or 
terrilory  ot  the  Doited  Stales  ot  Ibe  Dis'ricl  of 
Columbia,  or  from  any  place  in  tbe  United 
Siaren  to  an  adjacent  foreign  country,  or  from 
any  place  in  tbe  United  Slates  through  a  for- 
eign country  to  any  other  place  in  the  Dniied 
States,  and  also  to  tbe  transportation  in  like 
manner  of  property  shippfd  fiom  any  place  In 
tbe  Unlled  Stares  to  a  foreign  country  and  car- 
ried from  Bucb  place  to  a  port  of  transbipmenl, 
or  shipped  from  a  foreign  country  to  any  place 
In  Ihe  fJuilcd  Slates  and  carried  tn  fiicb  place 
from  a  port  of  entry  either  in  Ibe  TJolied  Slates 
or  an  adjacent  foreign  country." 

It  would  be  difllcuU  to  use  lanrunge  more 
nnmlstakably  eigaltylng  that  Congreaa  bad  In 
view  Ihe  whole  field  of  commerce  (excepiing 
commerce  wholly  wilbio  a  stale)  as  well  that 
between  the  atatea  and  lerritories  as  that  going 
to  or  coming  from  foreign  countries. 

In  a  later  part  of  the  section  It  is  declared 
that  "the  term  'transportation'  shall  Include 
all  Instrumenlaltlies  of  shipment  or  carriage." 
Having  thus  included  in  Its  scope  the  entire 
commerce  of  the  United  States,  foreign  and 
Interslate,  and  subjected  to  Its  regulatfnns  all 
carriers  engaged  In  the  tra  on  portal  I  on  of  pass- 
«Dgers  or  property,  by  whatever  insirumen- 
laltlies  of  shipment  or  carriaee,  the  section 
proceeds  to  declare  tbat  "all  charges  made  for 
any  service  rendered  or  to  be  rendered  Id  the 
transportation  of  passengers  or  property  as 
•foresaid,  or  in  connection  therewith,  or  for 
the  receiving,  delivering,  storage,  or  handling 
of  such  property,  shal]  be  reaionsblc  and  jusi, 
and  every  unjust  and  unreasonable  charge  for 
anch  service  la  probiblied  and  declared  to  be 
unlawful." 

Tbe  sIgnlflcaDce  of  this  language.  In  thus 
«zUDding  tbe  judgment  of  tbe  tribunal  eslab- 
liabed  to  enforce  ibe  provlsiuoB  of  the  act  to 
1<2  U.  S.  U.  S.,  Book  40-  6 


tbe  entire  aerrice  to  be  performed  by  corrien, 

is  obvious. 

'Proceeding  to  the  2d  EectloD.  welearn[213 
tbat  its  terms  forbid  any  common  carrier,  tub- 
ject  to  the  proTisions  of  the  act,  from  charging, 
demanding,  collecting,  or  receiving  "from  any 
person  or  peiaons  a  greater  or  less  compenBa- 
tioD  for  any  service  rendered  or  to  be  rendered 
In  the  transportation  ot  passengers  orpropetty, 
subject  to  the  provisions  of  the  act,  than  It 
charges,  demands,  collects,  or  receives  from 
any  other  person  ot  persons  for  doinq  tor  him 
or  them  a  like  and  contemporaneous  service  Id 
the  transportation  of  a  like  kind  ot  tralBc  ud- 
del  BubstflDtially  similar  circumstances  and 
conditions."  and  declares  tbat  disrctiard  of 
such  prohibition  shall  be  deemed  "unjust  dis- 
crimination." and  unlawful. 

Here,  again,  it  is  observable  tbat  this  section 
contemplates  that  there  shall  be  a  tribunal  ca- 
pable of  determinloe  whether,  In  given  cases, 
the  services  rendered  are  "like  and  contempo- 
raneous," whether  the  reaprclive  traffic  i*  of  a 
"like  bind."  and  whether  the  transportation  la 
under  "substanllallyaimilar  circumatancesand 
conditiona." 

Tbe  3d  section  makeslt  "unlawful  for  any 
common  carrier,  subject  to  tbe  provisions  of 
the  act,  to  make  or  give  any  undue  or  unrea- 
aonable  preference  or  advsutage  to  any  partic- 
ular person,  company,  firm,  corporation,  or  lo- 
cality, any  pstlicular  description  of  traffic,  la 
any  respect  whatsoever,  or  to  subject  any  par- 
ticular person,  company,  firm,  corporation,  or 
locality  to  any  undue  or  unreasonable  prejudice 
or  disiidvantage  in  any  respect  whatevir."  It 
also  provides  that  every  such  common  carrier 
shall  afford  "all  reasonable,  proper,  and  equsl 
facilities  tor  the  interchange  of  IrntUc  between 
their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passe necrs  and 
prnpeity  to  and  from  their  respective  lines  and 
those  connecting  therewith,  and  Bhail  not  dls 
criminale  in  their  rates  and  charges  between 
such  connecting  line^." 

Tbe  4lb  section  makes  it  unlawful  for  any 
sucb  common  carrier  Io  "charge  or  receive  any 
greater  compensation  In  the  agKregalB  for  tbe 
transportation  of  passengers  or  of  like  kind  of 
property,  under  subslantially  similar  circum- 
stances and  conditions,  for  a  aboiter  than  for 
a  longer  distance  over  tbe  same  tine,  in  the 
same  direction,  the  sborier  being  within 
'the  longer  distauce,  but  this  shall  liot  [214 
be  construed  as  authorizing  any  such  commoo 
carrier  to  charge  and  receive  as  great  cumpen- 
saiion  for  a  shorter  aa  for  a  loneer  diatHnce," 
and  provision  is  likewise  made  that,  "upon ap- 
plication to  the  Commission  appointed  under 
the  provisions  of  the  act.  Buch  common  carrier 
may.  in  special  casen,  after  investigation  by  the 
Comml-sion,  tie  authorized  to  charge  lees  for 
longer  than  for  shorter  distances  for  tbe  trans- 
portation ot  passengers  or  property;"  and  that 
"the  Commission  may  from  time  to  time  pre- 
acribe  tbe  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  Uie  op- 
era I  ion  ot  this  section  of  the  act." 

The  powers  of  the  Interstate  Commission 
are  not  very  clearly  defined  io  the  act,  nor  is  It* 
method  of  procedure  very  distinctly  outlined. 
It  Is.  however,  declared  in  tbe  13th  section,  u 
amended  Hatch  3,  1889,  and  February  10,  IWl. 
»1A 
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tbat  tbc  Coinmlialon  "aball  bftve  ^nthorltT  to 
in'iulre  ioto  the  maDagement  of  tbebuflneMof 
i]|  n>m[noD  carriers  subject  to  tbe  provialons 
of  tbc  act,  and  iliall  keep  Ifielf  Informed  as  to 
the  manDer  and  metbod  to  nblcb  the  utne  Is 
conducted,  and  iball  bave  tbe  rtght  to  obtalu 
from  such  common  carriers  full  and  complete 
information  neceuarj  to  enable  the  CommiMlon 
to  perform  the  duties  and  carry  out  the  objects 
for  which  It  was  created;  and  tbe  Commluion 


also  made  tbe  duty  of  any  dtslrlct  atlorne;  of 
tbe  Uniieil  Bialei  <o  wbom  tbe  CommiMion 
may  apply  toinsiiluteln  tlie  proper  court,  and 
to  prosecute  under  tbe  dlreollon  of  tbe  Attor- 
ney Oeoeral  of  tbe  United  Stales,  all  neces'arr 
proceedlnfca  for  tbe  enforcement  of  tbe  provC- 
sloDg  of  tbe  act  and  for  tbe  pnnisbmenl  of  all 
violations  ibereot.  Aad  provliioD  jg  made  for 
complaint!  to  be  made  by  any  penno,  firm, 
corporation,  anociation,  or  any  men 
agricultural,  or  roaDufacturing  socieiy. 
body  politic  or  municipal  organization,  before 
the  Commlsfilon,  and  tor  an  InTestlBatlon  of 
such  complaints  to  be  made  by  the  Commis 
iion;  and  It  is  made  tbe  duly  of  the  Commis 
bIod  to  make  reports  In  writing'  In  reipecl  there- 
of, which  shall  Include  the  finding)  of  fact 
upon  which  the  conclusions  of  tbe  CommtsBlon 
216]are  bused,  toeeiher  with  •its  recommend- 
aliOD  as  to  what  reparallon.  If  any.  should  be 
made  by  any  common  carrier  lo  any  pnrtv  or 
parties  who  may  be  found  lo  have  been  In- 
jured; and  such  findlnes  so  made  shall  there- 
after in  all  Judicial  proceedings  be  deemed 
prima  fade  evideuce  as  to  eacn  and  any  fact 

In  tbe  present  case  do  complnint  seems  to 
have  beeD  made  before  the  Commission  byany 
person,  Arm,  company,  or  other  organlxntlOD 

Sainsl  the  Teias  &  F^ciflc  Railway  Ekitnpanr, 
any  disregard  by  said  company  of  any  prn- 
TJsion  of  tbe  statute  resulting  In  iny  speriflc 
loss  or  damage  to  any  one,  nor  has  the  (lorn- 
mission,  In  Its  findlnn,  disclosed  any  such  loss 
or  damage  10  any  iDdlviduat  complainant. 
And  it  is  made  one  of  the  cnolentloni  of  the 
defendant  company  that  the  entire  proceeding 
was  outside  of  the  sphere  of  action  appottiled 
by  tbe  act  to  the  Commission,  which  only  had 
power,  as  claimed  by  defendant,  to  Inquire 
Into  complaint  made  by  some  peraon  or  bodv 
Injured  by  some  described  act  of  tbe  defend- 
aat  company. 

The  complaint  In  the  present  case  was  made 
by  certain  corporations  of  New  York,  Phila- 
delphia, and  San  Francisco,  known  as  boards 
of  trade,  or  chambers  of  commerce,  which  ap- 
pear to  be  composed  of  merchanls  and  traders 
In  those  cities,  eogaged  in  tbe  business  of  reach- 
ing and  supplying  the  consumers  of  Ihe  ITniled 
Slates  with  Imported  luxuries,  necpssllies,  snd 
manufactured  goods  generally,  and  as  nrllve 
competitors  with  (hemerchanlsal  Boston, Mont- 
real, Pblladelphta,  New  Orleans.  San  Prao- 
dsco,  Chicago,  and  mercbaola  In  foreign  oun- 
iries  who  Import  direct  od  through  bills  of 
lading  issued  abroad. 

We  aball  aseume,  In  tbe  disposllion  of  tbe 
present  case,  that  a  valid  complaint  may  be 
made  before  tbe  Commission,  by  such  trade 
orgaolzatloQS,  based  on  a  mode  or  manner  of 


treating  Import  tnifBe  by  a  defondant  company, 
without  dUclosIng  or  conlaiDlng  cbargea  uf 
specific  acta  of  illacrim  I  nation  or  undue  prefer> 
ence,  resulttDg  In  loss  or  daman  to  tDdiiiduat 
persons,  corporations,  or  assncialions. 

We  do  not  wish  to  be  understood  a«  implying 
that  It  would  be  competent  for  the  CommU- 
alon,  without  acomplaint  made  'before  [219 
It,  and  without  a  heuring,  to  subject  ct 


the  Commiialon  doea  ba*e  the  power,  of  hft 
own  motion,  lo  promulsale  general  decrees  or 
orders  whltji  thereby  become  rules  of  action 
to  common  carriers,  such  exercise  of  power 
must  be  confined  to  the  obvious  purposes  and 
directions  of  the  statute.  Congren  has  not 
seen  fit  to  grant  legisla^ve  powers  to  the  Coia- 
mlosloo. 

With  these  provtslons  of  tbe  act  and  tbeas 
general  principle*  in  mind,  we  now  come  H> 
consider  the  case  lo  band. 

After  an  InTeellgatlon  made  bv  the  Commla- 
stonoD  acomplsjiUatralnatthe'I'exaSffcPaciaa 
Ttsilway  Company  and  other  companies,  by  tba 
boards  of  trade  above  mentioned,  the  result 
reached  was  the  order  of  tbe  Cororaission  made 
on  January  39.  18S1,  a  dlsre^rd  of  which  was 
complaine'l  of  by  the  Commission  In  Its  bill  or 
petition  filed  in  tbe  clrcultcourt  of  the  Cnlted 
Slates. 

The  Texas  A  Pacific  Railway  Company,  a 
corporation  created  by  laws  of  tbe  United 
States,  and  also  pfMseseed  of  certain  grant* 
from  the  slate  of  Teias.  owna  a  railroad  ex- 
idlngfrom  the  dty  of  New  Orleans,  tbroogh 
...j  state  of  Texas,  to  El  Paso,  where  it  con- 
nects with  tbe  railroad  of  Ihe  Southern  Padfle 
Company,  the  two  roads  forming  a  through 
route  to  San  Francisco.  The  Texas  &  Padfle 
Railway  Company  has  likewise  connections 
with  other  railroads  and  steamers,  forming 
IhroiiEh  freight  lines  to  Memphis.  &L  LouIsl 
and  other  {Mints  on  tbe  HIaaourl  river,  and 
elsewhere. 

Tbe  defendant  company  admitted  that,  aa  a 
scheme  or  mode  of  obtaining  foreign  traffic,  It 
bad  agencies  by  which,  and  by  the  use  of 
through  bills  of  lading.  It  secured  shiproenla 
of  mercbnndlse  from  Liverpool  and  London 
and  other  European  porta  to  San  Francisco  and 
to  Ihe  other  inland  points  named.  It  ■lleged 
that.  In  order  to  get  this  traffic,  It  was  necessary 
to  give  through  rates  from  the  places  of  ship- 
ment to  Ihe  places  of  final  deaiinaiion,  and 
ihat,  In  filing  said  rales,  it  was  controlled  l(y 
an  ocean  competition  by  sailing  and  steam  vea- 
fels  \ij  way  of  the  Isthmus  snd  around  the 
Horn,  and  also,  'to  aome  extent,  by  a  (211 
competition  through  tbe  Canada  route  to  the 
Pac-IBc  coast.  These  rates,  so  fixed  and  con- 
trolled,left  to  tbe  defendant  company  and  tcthe 
Southern  Padfle  Company,  aa  tbeir  share  of  the 
charges  made  and  collected,  len  tbaa  tbe  local 
charges  of  said  companies  In  tranaporUngsIm- 
ilsr  merchandise  from  New  Orleans  to  Baa 
FraDclsco.  and  so.  too.  as  lo  tordgn  merchan- 
dise carried  lo  other  inland  polnta.  The  de- 
fendant further  alleged  that  unless  Itosed  said 
means  to  get  mch  traffic  tbe  meTchaudiae  to 
the  Pacific  coast  would,  none  of  It,  reach  New 
Orleans,  but  would  go  by  the  other  meana  irf 
transportation;  that  neither  thecommunilyof 
New  Orieans  nor  any  merchant  or  shipper 
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Ibcrmf  wu  lD]ur«d  or  made  complaint;  that 
tbe  traffic  thus  secured  was  lemuDentiTe  to 
tbe  railway  company  and  was  obviously  bene- 
ficial to  the  confumera  at  tbe  places  of  destioa- 
doa,  wbo  were  tbos  eoabled  to  |;el  tbcir  goods 
at  lower  rates  than  would  prevail  if  this  cus- 
tom of  Ihrougli  ratet  was  deslrojed. 

As  ne  have  already  slated,  tbe  CcimmfsslOD 
did  Dot  cbarge  or  find  Ibat  tbe  local  rales 
charged  by  tbe  defeodiDt  company  were  uo- 
rcHsoDable,  nor  did  they  find  ihat  any  com- 
plaint was  made  by  the  clljr  of  New  Orleans, 
or  by  any  person  or  organization  tb ere  dolag 
business.  Much  less  did  tbey  find  that  any  com- 
plaint was  made  by  tbe  localities  to  which  this 
traffic  was  carried,  or  tbat  any  cause  for  sucb 
complaint  extaled. 

The  CoDimlsslon  justified  ita  aclioD  wholly 
Dpon  the  construction  pul  by  tt  on  tbe  act  to 
regulate  commerce,  aa  forbidding  IbeCommls 
iion  10  consider  tbe  "circumslances  and  condi- 
tions" attendant  upon  the  foreign  (raffle  aa  such 
"circumilancea  and  conditions"  as  tbey  are 
directed  in  tbe  act  to  consider.  The  Commis- 
aioQ  (bought  It  was  constrained  by  the  act  to 
regard  foi«tgQ  and  domestic  Iniffic  as  like  hinds 
of  traffic  under  substantially  similar  drcum- 
atances  and  conditions,  and  Ibal  tbe  action  of 
tbe  defendant  company  Id  procuring  through 
traffic  tbat  would,  eicept  for  the  througb  rates, 
not  reach  tbe  port  ot  New  Orleans,  sad  la 
taking  Ita  pro  rata  share  of  auch  rales,  was  an 
act  of  "unjust  discrimination,"  within  tbe 
meaning  of  tbe  act. 

In  «o  construing  tbe  act  we  think  tbe  Com- 
roisxion  erred. 

218]  'As  we  have  already  said,  it  could  not 
be  RuppoBt^  tbat  Congress,  in  reguliiting  com 
mcrcc.  would  intend  to  forbid  or  dcsirov  an 
existing  branch  of  commerce,  of  value  to  the 
common  carriers  and  (o  Ibe  consumers  within 
tbe  United  States,  Clearly,  express  language 
mu'i  be  used  In  ibe  act  to  justify  such  a  lup- 
posiiloD. 

So  far  from  finding  such  langungc,  we  read 
tbe  act  In  question  to  direct  tbe  Comnitssion, 
when  nsked  to  llnd  a  common  carrier  guilty  of 
a  disrecard  of  Ibe  act,  to  lake  into  considera- 
tion' all  tbe  facls  of  (he  given  ca^e— among 
wblcb  are  to  be  considered  the  welfare  and 
advantage  of  the  commoD  cnrrk-r.  and  of  (be 
gKai  body  of  the  citizeos  of  tbe  I'liitcd  Slates 
wbo  constitute  tbe  consumers  and  recipients 
of  (be  mercbaudlse  carrjed;  and  tbat  the  at- 
■entlon  of  (he  Commission  is  not  to  beconfloed 
to  Ibe  advantage  ot  shippers  and  merchants 
wbo  deal  at  or  near  the  porta  of  Ibe  United 
8lnte»,  in  arllcles  ot  domestic  producllon. 
Undoubtedly  the  latter  are  likewise  entitled  to 
be  considered;  but  we  cannot  concede  tbatlfae 
Commission  is  abut  up  by  (be  terms  of  this 
act  to  solely  regard  Ibe  complaints  of  one  class 
of  (he  comraunily.  We  (bink  tbat  Congress 
has  here  pointed  out  tbat,  in  consideriug  ques- 
lloDB  of  this  sort,  tbe  Comalission  is  not  only 
to  consider  tbe  wishes  and  interests  of  tbe  ship- 
pers and  mercbROlB  of  large  cities,  butto  con- 
nder  also  the  desire  and  advantage  of  tbe 
carriers  In  securing  special  furms  of  traffic,  and 
Ibe  interest  ot  tbe  public  ihat  the  carriers 
abould  secure  tbat  traffic,  rather  (ban  abandon 
It.  or  not  attempt  to  secure  It.  It  Is  self-evident 
that  many  cajses  may  and  do  inse  where,  al- 
1«S  D.  S. 


though  (he  object  of  tbe  carriera  la  to  secura 

(he  traffic  for  their  own  purposes  and  upOB 
their  own  lines,  yet,  nevertheleaa,  the  mj  fact 
that  tbey  seek,  by  the  charges  tbev  man,  to 
secure  It,  operates  In  Ibeintereetaof  tbe  public: 
Moreover,  it  must  not  be  overlooked  tbat  this 
legisladon  is  experimental.  Even  In  constru- 
ing tbe  terms  of  a  statute,  courts  must  taka 
notice  of  (be  history  of  legislation,  and  outof 
different  possible  constructions  select  and  applj 
the  one  tlial  heal  comports  with  tbe  genius  of 
our  Instilutions  and  is  Iberefore  most  likely  to 
have  t>een  tbe  construction  Intended  *by[21tf 
the  lawmiiking  power.  Cnmmerce.lo  its  largest 
sense,  must  be  deemed  10  be  one  of  Ihe  moat 
lm|,ortant  subjects  of  le^Mation,  and  an  In- 
tention to  pronioie  and  facilitate  it,  and  not  to 
hamper  or  destroy  It.  Is  naturally  to  be  altrllv 
uled  to  CongresB.  The  very  terms  of  (he  slat- 
ule,  tbat  charges  must  be  naionoliU,  (bat 
diacriminndou  must  not  be  vniutl.  and  tbat 
preference  or  advantage  (o  any  particular  per- 
son, firm,  corporation,  or  locality  must  not  be 
uTtd'jt  or  vnrtatenahle,  necessarily  imply  (bat 
strict  uniformiiy  is  not  to  be  enforced;  but 
that  all  circumstances  and  condKlons  which 
tcflsonable  men  would  regard  as  affecting  the 
welfare  of  tbe  carrying  companies,  and  of  the 
producers,  shippers,  and  consumers,  should 
be  considered  hy  a  tribunal  appointed  to  carry 
into  effect  and  enforce  tbe  provisions  of  the 

Tbe  principal  purpose  of  the  £d  section  is  to 
prevent  unjust  discrimination  between  sbip- 
pers.  It  implies  (hat.  In  deciding  wbetber  dif- 
ferences In  charges,  In  given  cases,  were  or 
were  not  unjust,  (here  muat  be  a  consideration 
of  the  several  queiitlonB  wbetber  tbe  services 
rendered  were  "like  and  contemporaneous," 
wbetber  the  kinds  of  traffic  were  "like," 
whether  the  Iranspnrlation  was  effected  under 
"subsiunlinlly  Bimilsr  circumstances  and  con- 
ditions." To  answer  such  questions,  in  any 
case  coming  before  the  Commission,  requires 
an  Investigation  into  the  facts;  and  we  Ibink 
that  Congress  must  have  Intended  (bat  what- 
ever would  be  regarded  by  common  carriers, 
apart  from  tbe  operation  of  tbestatute,  asraat- 
lers  which  warranted  dilTereiices  In  charges, 
ought  to  be  considered  In  forming  a  judgment 
whether  such  differences  were  or  were  not 
"unjust."  Some  charges  might  be  unjust  lo 
shippers — ot  hers  miKk(M  unjust  (o  the  carriers. 
Tbe  rights  and  in(eresls  of  hoth  must,  und«r 
ibe  terms  of  the  act,  be  regarded  by  the  Com- 
mission. 

Tbe  3d  section  forbids  any  undue  or  nnrea- 
sonable  preference  or  advantage  In  favor  of  ao<r 
person,  company,  firm,  corporation,  or  local- 
ity; and  as  there  is  nothing  in  the  act  which 
defines  what  shall  be  held  to  be  due  or  undue, 
reasonable  or  unreasonable,  such  questinna  are 
questions,  notof  law,  bulof  fact.  Themereclr- 
cumslance  thai  (here  Is.  in  a  given  •case.rSaO 
a  preference  or  an  advantage  does  not  of  Itself 
show  that  such  preference  or  advantage  is  un- 
due or  unreasonable  witbin  ibe  meaning  of  Ibe 
act.  Hence  It  follows  (bat  before  the  Commis- 
sion can  adjudee  a  common  carrier  (o  have 
acted  unlawfully-  1'  must  asceriain  (be  facts; 
and  here  again  we  Ibink  It  evident  tbat  (boM 
facts  and  matters  wblcb  carriers,  a  part  trom  any 
question  arising  under  the  statute,  would  treat 
,,  .     M' 
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■•calliDg,  Id  given  catcs,  for  a  preference  or 
ftdvanlage.  are  facts  and  mstten  nbich  musl 
be  coDsidered  bj  Ibe  Commlsiioa  Id  formlDg 
lUjuiigmeTit  whether  lucb  preference  or  ad  van- 
tagels  undue  orunrensonable.  Wbeu  tbe  lec- 
tloDaayBtbatD0locslIlysha11beBub]ecledtoaD7 
undue  or  unreaaonabla  prejudice  or  disadvon- 
lags  in  any  reapect  wbnitoever,  it  dnee  not 
mtaD  tbU  tbe  Coroiril»sion  i«  to  repaid  only  Ihe 
weii'are 'it  the  locality  or  communilf  vheie 
tbe  traiflc  originates,  or  trhere  tbe  goods  are 
iblpped  on  the  cara.  The  welfare  of  Ibe  lo- 
cnlity  to  wblcb  tbe  (roods  are  sent  la  alao,  un- 
der tbe  terms  and  aplrlt  of  Ihe  act,  toeDlerinio 
tbe  question. 

Tlic  tame  obscTTaltons  are  applicable  to  the 
4th  aection,  or  tbe  so  called  longand  short  bnul 
proviBion,  and  It  isuoueoessary  to  repeal  them. 

The  only  argument  urged  In  favor  of  the 
Tiew  of  tbe  Commission  timt  isdranu  from  tbe 
language  of  Ibe  statute  is  found  In  tbose  pro- 
tIsIodb  of  the  ataiute  Ibat  make  it  oblignlory 
on  Ibe  common  carriers  lo  publish  Ibelr  tntes, 
and  to  Sle  wllb  tbe  Commission  copies  of  Joint 
tariffs  of  rates  or  charges  over  conliauous  lices 
or  routes  operated  by  m'>re  than  one  common 
carrier;  and  il  U  asio  [bat  Ibe  place  at  whicb  it 
would  seem  Ibat  Joint  raiea  should  be  nub- 
Uabed  for  the  information  of  abippera  would  be 
at  the  place  of  origin  of  the  freight,  and  that 
Iblacnnnot  be  done,  or  be  compelled  lobe  done, 
in  foreign  pons. 

Tbe  force  of  this  contention  la  not  perceived. 
Boom  is  left  for  tbe  appllcatfon  of  these  pro 
Tisions  to  IralQc  orlglosting  within  the  limiig 
of  Ibe  Uoiled  Stales,  even  If,  for  any  reason, 
Ihey  are  not  practically  applieabie  to  traffic  or- 
icIuBlIni;  elaewbere.  Nordoes  it  appear  iLat  the 
Comoilssion  may  not  compel  all  cimimoa  car- 
2:il]  rieia  within  Ibe  reach  of  their •juriadic- 
tioD  to  publish  such  rales,  and  to  furnUh  the 
Commisfion  with  all  atatemenla  or  reports  pre- 
scribed by  tbe  statute.  Nor  was  tbere  any  al- 
IcgHlion.  evidence,  or  flndlne,  In  the  present 
case,  that  tbe  Texas  &  Psciflc  Railway  Com 
pany  has  failed  10  Ble  with  the  CommiasioD 
copies  of  ila  Joint  tariffs,  showing  tbe  Joint 
ratea  From  Engltsb  ports  to  Shu  Francisco,  nor 
Ibal  the  company  baa  failed  lo  make  public 
sucb  Joint  rales  in  auch  manner  a*  tbe  Com- 
mission may  have  directed. 

Another  position  tatteo  by  Ibe  CommfMioo 
In  Its  report  and  defended  in  tbe  briefs  of 
counsel  Is  that  il  Is  tbe  duty  of  the  Commis- 
rion  to  so  construe  Ibe  act  to  regulate  commerce 
as  to  make  It  pracllcslly  co-operate  with  what 
Is  assumed  to  be  the  policy  ol  ibe  Isriff  laws. 
This  view  la  thus  staled  In  tbe  reporlr 

"One  paramount  purpose  of  the  act  to  regu- 
late commerce,  manlfeet  in  all  its  provisions. 
Is  to  give  lo  all  dealers  and  abippera  tbe  same 
ratea  for  similar  services  rendered  by  the  car- 
rier in  iransporUngaimilar  freight  over  its  line. 
Now,  It  la  apparent,  from  the  evidence  in  this 
case,  that  manv  American  manuficturera. 
dealers,  and  locafitlea,  in  almost  every  line  of 
nsnufacture  and  business,  are  tbe  competitors 
of  foreign  manufaciurers,  dealers,  and  locali- 
ties for  supplying  the  wants  of  American  con- 
sumers at  interior  places  In  (he  United  States, 
and  that  under  domestic  bllla  of  lading  they 
seek  to  require  from  American  carriers  like 
Krvlce  as  tbeir  foreign  compeiilors  In  order  lo 
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place  their  manufactured  goods,  propertv,  and 
merchandise  with  Interior  cousumeta.  The  act 
to  tegulsle  commerce  secures  Ibem  this  right. 
To  deprive  (hera  of  It  by  any  course  of  Irana- 
porlation  business  or  device'  Is  to  violate  tba 
statute."  A'evi  York  Bd.  of  Trade  A  T.  t. 
P#nni3/fKinio  R.  Co.  4  L  0.  C.  Rep.  614,  415. 
8  Inlera.  Com.  Hep.  4M. 

Our  readluE  of  the  act  does  not  dtscloae  any 
purpose  or  iniention,  on  tbe  part  of  CougrcM. 
lo  IbereW  reinforce  tbe  provisions  of  tbe  lariff 
laws,  "niese  laws  differ  wholly  in  their  ob- 
jects from  the  law  to  regulate  commerce.  Their 
main  purpose  is  to  collect  revenues  with  which 
to  meet  the  expeadiiures  of  the  government, 
and  those  of  their  provisions  whereby  CunEresi 
seeks  to  so  adjust  rales  as  to  protect  American 
manufaciuiersaiid  producers  from  comjtetitioa 
by  foreign  low  priced  labor,  operate  equally  ia 
all  parts  "f  the  country, 

•The  effort  of  the  Commission,  by  a  (328 
rigid  general  order,  to  deprive  the  inland  con- 
Bumcrs  of  tbe  advantBi;e  of  through  ratea,  and 
to  thus  Rive  an  advantnge  lo  the  traders  and 
manufsclurers  of  the  large  reaboard  cities, 
■eems  to  create  the  ver>  mUchlet  whicb  It  waa 
ODe  of  the  objects  nf  the  act  to  remedy. 

Similar  leuinlaliou  by  tbe  ParlJamenl  of 
England  may  render  il  prnfitabte  to  eiauiine 
some  of  Ihe  duiisions  of  the  courts  of  that 
country  construing  its  provisions. 

In  fuel,  the  2d  section  of  our  act  was  mod- 
eled upon  §  00 of  theEogliah  "railway  clauiiei 
coDsolidaiioa  act"  of  1845,  known  as  ttie 
"equality  clause."  and  Ibe  Iblrd  section  ot 
our  act  was  modeled  upoo  the  2d  section  of 
the  English  "act  for  the  better  regulaiinn  of  Ihe 
traffic  on  railways  and  catiaU"  of  July  ID,  1854, 
and  the  lllh  section  of  Ihe  act  ot  July  21,  1873, 
eotilled  "An  Act  lo  Make  Belter  Provlaion  for 
Ihe  Ciirtylng  into  Effect  tbe  Railway  and  Ca- 
nal Traffic  Act.  IS&4,  and  for  Other  Purposes 
Connected  therewith." 

One  of  the  first  canes  that  arose  under  the  act 
of  1SS4  was  thai  of  H<aier  v.  CaUaonioa  B. 
Co.  1  Kev.  &  HacN.  27,  where  Hosier  filed  a 
pelllion  agftinst  Ibe  Railway  Company,  alleg- 
ini;  that  be  was  aggrieved  by  being  cbareed  S 
shillings  for  trsveling  between  Molbcrwell  and 
Edinburgh,  a  distance  of  4il  miles,  while  pass- 
engers traveling  in  Ihe  same  train  and  in  Ihe 
class  of  carrisee  between  Glasgow  and  Edin- 
burgh were  cbargeil  only  2  sLillings,  whicb 
was  alleced  to  amount  lo  an  undue  and  unrea- 
sonable preference.  But  the  petition  was  dis- 
missed, and  Ibe  court  said:  "Tbe  only  casa 
staled  In  Ihe  pelltlnn  Is  that  psssengera  passing 
from  Qlasgow  lo  Edinburgh  are  carried  al  a 
cheaper  aggregate  rale  than  pasaengera  from 
Motherwell  lo  ellber  of  these  places.  Now 
advantage,  no  doubt,  to  those  pasiscn- 


gers  irsvelina  between  Edinburgh  ana  Glas- 
gow. But  ia  It  an  nnfair  advantage  over  other 
passengers  traveling  oet ween  inlermediate  stt- 


tionsT  The  complainant  must  siiiisfy  us  that 
there  is  something  vvjair  or  nnrtatoBitilt  in 
what  be  complains  of.  in  order  lo  warrant  any 
Inlerfereoce,  I  have  read  tbe  slaienieuls  In  Ibe 
petition  aud  listened  lo  *the  argument  Ii][:i23 
support  of  li  10  find  what  there  is  unreamna- 
bU  In  giving  that  advantage  lo  through  p 
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complained  that  others  who  had  worked  In 


1  Nev.  A  MacN.  802,  was  decided  by  tLe  Eng- 
lish  Railway  Commlsiionen  in  1S70.  Tbe 
facta  were  that  tbe  complalnaots  Imported  coal, 
In  tbeir  owd  ihipe,  rmm  polnta  In  [be  nortb  of 
EoglaDd  to  Great  Yarmoutb.  and  forwarded 
tbe  coal  to  Tarious  staliona  on  the  dereodaDts' 
railway,  batnceo  Great  Yarmoutb  aod  Pelera- 
borough.  The  complalDt  was  tbat  tbe  derend- 
ants'  ralet  for  carrying  coal  from  Yarmoulh  to 
atatloDS  in  tbe  Interior,  at  which  complali>anta 
dealt,  were  unreasonably  ^eater  than  Iheralet 
charged  in  Ibe  oppoalte  dlrecllon,  from  Peters- 
borough  to  eucb  atationa.  and  that  Biich  diF- 
ference  in  rates  was  made  by  tbe  defendants 
for  ihe  purpose  of  faTorins  '■he  carriage  of  coal 
from  the  interior  aa  against  coal  brought  to 
Yarmouth  by  sea,  and  curried  thence  into  tbe 
tnterior  over  tbe  defendants'  railway.  The 
Commisaionets  found  that  It  waa  true  that  tbe 
defendants  did  carry  coal  from  tbe  interior  lo 
London.  Yarmouth,  and  other  seaports  on  their 
Tincaieioeptionally  lowrate«,  t>ut  that  this  was 
done  fur  tbe  purpose  of  meeting  Ihe  competi- 
tion exlaling  at  thnie  places.  It  appeared  that 
the  rate  from  Peteraborougb  lo  Thetford,  61 
miles,  was  4  sbilllngs,  while  the  rate  from 
Peleraborousb  to  Yarmouth,  100  miles,  was 
only  S  abillingti.  The  Com  mission  era  said: 
"As,  however,  the  complainants  do  not,  ai  Tar 
■s  Ibeir  trade  in  Yarmouth  Itself  is  rooccroed, 
nae  the  Great  Eastern  Railway  at  ail,  the  com- 
pany cannot  be  said  to  prefer  other  IrafBc  to 
theirs;  nor  doee  the  traffic  act  prevent  a  rail- 
way company  from  having  special  rales  of 
charge  to  a  lenninus  to  which  Irnfflc  can  be 
carried  by  other  rnutes  or  olher  modes  of  car- 
riage with  which  theirs  is  in  compel ilion." 

In  Sarrii  v.  Coekt: ii.oHVt  R.  Co.  1  Nev.  & 
MacN,  (17,  tbe  court  held  It  U>  be  an  undue  pref- 
224]  erence  'for  a  railway  company  to  con- 
cede to  Ihe  owncrof  a  colliery  a  loiver  rale  Ibao 
to  Ihe  owners  of  other  collieries,  from  the  same 
point  of  departureto  the  seme  point  of  arrival, 
metelj  because  the  person  favored  had  threat 
ened  to  build  a  railway  lor  his  coal,  and  lo  di- 
vert his  traffic  from  defendant's  railway.  But 
Chief  -Tustice  Cochburn  said:  "I  quite  agree 
tbai  this  court  has  intimated,  if  not  absolutely 
decided,  tbat  •  company  is  entilledio  take  into 
COnaideratloD  any  circumslanres,  either  of  a 
general  or  of  a  local  character,  in  considering 
the  rate  of  charge  which  they  will  impose  upon 
any  parlicular  IrafBc.  ...  As,  for  instance. 
In  refpecl  of  terminal  traffic,  there  might  be 
competition  with  arnther  railway;  and  in  re- 
spect to  terminal  traffic  as  disiingui^bed  from 
intermediate  traffic,  it  might  well  be  Ihat 
they  could  afford  to  carry  gnnda  over  the  whole 
line  cheaper,  or  proportionately  so,  Iban  they 
could  over  an  intermediate  part  of  the  line." 

In  the  case  of  Bvdil  v.  London  ±  N.W.  R. 
Oo.  4Eng.  Ry.  &  Canal  Truffle  Cas  893,  and 
In  Enerihed  v.  London  A  N.W.  R.  Co.  L.  R,  8 
App.  Cas.  1039,  it  waa  held  that  It  was  not 
competent  for  the  railway  company  lo  make 
discriminations  between  persons  shipping  from 
tbe  same  point  of  departure  to  the  same  point 
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of  arrival,  but,  even  la  tbote  caaea.  It  waa  con- 
ceded Ibat  there  might  be  circunutancel  of 
competition  wblcb  might  be  considered.  At 
any  rate,  tbone  caaea  faave  been  much  mod- 
iSed  if  not  fully  overruled  by  tbe  Iat«r 
casea— particularly  In  Deaabf  Main  OoUivej/ 
Oo.  V.  JUaneittter.  &  A  L.  B.  Co.  h.  R.  11 
App.  Cas.  97.  and  In  Phippi  t.  London  d  If. 
W.  R.  a>.  [1892]  3  Q.  B.  22B. 

Tbe  latter  was  Ibc  case  oF  an  application  un- 
der Ihe  railway  and  canal  IrafScacts  for  au  or- 
der enjoining  the  defendants  to  desist  from 
irlving  an  undue  preference  lo  the  owners  of 
Builina  and  Islip  furDSces,  and  from  subject- 
tog  the  traffic  of  the  complainants  lo  an  uodua 
preference,  la  the  matter  of  the  rates  charged 
for  the  conveyance  of  coal,  coke,  and  pig  Iron 
traffic:  and  also  for  an  order  enjoining  the  de- 
fecdants  to  desist  from  giving  an  unteaionahle 

fireference  or  advantage  to  the  owners  of  But- 
Ins  and  Isllp  furnacea  and  tbe  'traffic  [225 
therefrom,  bymakingan  allowance  of  4  pence 
per  ton  in  respect  of  coal,  coke,  and  pig  Iron 
conveyed  for  them  by  the  defendants.  Tho 
sidinjrs  of  the  Duslon  furnaces,  belonging  lo  Ibo 
complainants,  were  situated  on  the  London  A 
Northwestern  Railway,  at  a  distance  of  about 
00  miles  from  Ihe  Great  Bridge,  one  of  the  pig 
iron  markets  to  ihe  westward.  The  sidings  of 
■be  Butlins  and  Isllp  furnaces  were  sUnated  on 
the  same  railway  lo  the  east  of  the  Duslon  fur- 
nace*, and  a  distance  from  the  pig  Iron  market 
as  to  Butlins.  of  about  71  miles,  and  aa  lo  lallp 
of  about  93  miles.  Duslon  bad  only  access  to 
Ihe  London  &  N.W.  Railway,  but  Butlins  and 
Islip  had  access  not  only  to  tbe  Londnn  &  N, 
W.  Railway,  but  also  to  the  Midland  Railway. 
Tbe  London  A  N.  W.  Railway  Co ,  which 
carried  the  Bullins  pig  iron  11  milea  fur- 
ther and  Ihe  Islip  pie  iron  30  milea  furlher 
than  the  Duston  pig  Iro'n, charged  Butlins  0.9M 
per  mile,  and  Islip  0,S4rf.  per  mile,  while  they 
charged  Duston  l.OSd.  per  mile,  so  Ibat  the 
total  charge  per  ton  of  pig  Iron  from  Duslon  lo 
Ihe  western  markets  was  S  shillings,  3  pence, 
while  the  total  charge  pet  ton  from  eitherBut- 
Itns  or  Isllp  waaS  abillinea,  8  pence. 

When  tbe  case  waa  before  the  railway  com- 
mi<u<ioneTfi.  It  was  said  by  Wills,  J.:  "It  is 
complained  thai,  although  along  tbe  London 
&  N,  W.  Railway  every  ton  of  pig  Iron,  every 
ion  of  coal,  and  every  ton  of  Roke  travels  a 
longer  distance  In  oraer  lo  reach  Islip  than  lo 
order  to  reach  tbe  applicant's  premises,  tbe 
charge  that  Is  put  upon  It.  alihougb  greater 
"lan  the  charge  which  Is  put  upon  the  traffic 
hich  goes  to  the  applicant's  prcniises,  is  not 
ifflriently  greater  lo  represent  the  increased 
distance.  ...  I  first  obterve  that  these 
are.  in  mv  Judgment,  eminently  practical  ques- 
tions, and  if  this  court  once  attempls  Ihe  hope- 
less task  of  dealing  with  questions  of  this  kind 
vlih  any  approach  lo  matnematical  accuracy, 
.jnd  tries  lo  introduce  a  precision  which  is  un- 
attainable in  commercial  and  practical  matters, 
lid  dolnflnltemlschlef  andnogood.  .  .  . 
ns  to  me  that  we  must  take  Into  account 
Ibc  fact  that  at  Butlins  and  Isllp  there  Una 
effective  ccmpetillon  with  tbe  Midland.  Al- 
ougb'eSeclive  com  petitinn  with  anoth-r226 
_  railway  company  or  canal  company  will  not 
of  itself  Justify  a  preference,  which  is  otherwise 
quite  beyond  tbe  mark,  yet  atUl  It  Is  not  a  clr- 
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jDlly  practicBl  questions,  tli»t  you 
muHL  Kive  iiuc  couaiderHlion  to  tlie  commercUl 
DcceseilieB  of  tbe  companies  as  a  mailer  to  be 
Ibronn  JQ  alonK  witb  tbe  others.  ...  I 
nlah  empbalirnlly  to  be  considered  as  Dot  bav- 
Idg  atl«mpled  to  lay  down  any  principles  wilb 
reeard  to  tbjs  question  of  undue  preference,  or 
aa  to  tbe  grounds  upon  wblcb  I  have  decided 
It.  In  my  judgment,  undue  prefeieuce  fa  a 
question  of  fact  in  each  case." 

Tbe  railway  coniinisaioners  refuaed  to  Inter- 
fere, and  tlie  case  was  appealed.  Lord  Her- 
Bcbell  slated  the  case  and  said: 

'  'Tbia  applicatioQ  is  made  under  (be  3d  sec- 
tion of  the  railway  and  canst  trafBc  act  IBM, 
viiicb  provides  Ibat  'no  railway  companj  sbalt 
make  or  give  aoy  uodue  orunreasiinable  pref- 
erence or  adranlage  lo  or  in  fnvor  of  any  par 
tic ular  person  nr  company  or  any  particular 
description  of  traftic,  in  any  respect  whatever, 
norahall  any  such  company  aiibjecl  any  par- 
ticular person  or  company  or  particular  de- 
scrlpMon  of  traffic  to  any  undue  or  unreason- 
able prejudice  or  diaadTantage  In  any  respect 
wb  a  lever." 

"Tbefjueslion.  tberefore,  which  tbe  Iribiinal, 
whether  it  be  tbe  court  or  tbe  commissioners 
before  whom  sucli  a  quealion  conies,  bas  to 
determine  fa  whether  an  undue  preference  oi 
■dvanlage  is  belntr  elven,  or  wbetber  the  one 
patty  Is  being  unduly  prejudiced  or  put  to  a 
disadvantage  as  compared  wiib  Ibe  other.  I 
think  it  is  clear  thai  the  section  implies  that 
there  may  be  a  preference,  and  (bat  It  di 
not  make  every  foequality  of  cbarge  an  und 

"Of  course,  if  tbe  drcumstancea  so  differ 
that  the  difference  ot  charge  i 
fotmily  with  the  difference  of 
there  would  be  no  preftrence  at  ai[.  uui,  as  nas 
been  pointed  out  before,  what  tbe  section  pro- 
vides is  that  there  shall  not  be  an  undue  or  ud- 
227]reaH0nable preference or^'prejudice.  And 
It  cannot  be  doubted  tbal  whether  in  particular 
Instances  there  baa  been  an  undue  or  unreason- 
able prejudice  or  preference  is  a  quesiion  of 
fact.  In  Palmer  v.  f/mdon  d  S.W.  R.  Co.  L. 
B.  1  C.  P.  Cea,  Chief  Justice  Erie  ssidi  'I  beg 
to  say  that  the  argument  from  authority  seems 
to  me  to  be  without  conclusive  force  in  guid- 
ing tbe  exercise  of  this  Jurisdiction:  the 


ters  proved  in  each  case. 

"In  Dejutby  Main  CoUiery  Oo.  t.  Van<iuit€T, 
8.  &  L.  R.  Co.  3  Rv.  &  Canal  Traffic  Cas.  426, 
8  Nev,  &  MacN.  441,  when  It  was  before  the 
court  of  appeals,  on  an  appenl  arising  out  of 
the  proceedings  before  (he  railwav  commls- 
slopers.  Lord  Selbome,  then  Lord  Chancellor, 
said:  'The  defendants  gave  a  decided,  dis 
tinct,  and  great  advantage,  as  it  appears  to  me. 
to  (be  distant  collleriea.  That  may  be  due  or 
undue,  reasonable  or  unreason  a  bin.  bul,  under 
these  circumstances,  Is  not  tbe  reasonableness 
a  queatloi]  of  fact  T  Is  It  not  a  question  of  fact 
and  not  of  law  whether  aucb  a  preference  fa 
due  or  undue!  Unless  you  can  pntnt  to  some 
other  law  wbtcb  defines  wbat  shall  be  held  to. 


be  reasonable  or  unreasonable.  It  must  be  and 
Is  a  mere  question,  not  of  law,  bul  of  facL' 

"The  Lord  Chancellor  there  points  out  that 
the  mere  circumstance  ihat  there  is  an  advau- 
(Rge  does  not  of  itself  show  that  it  la  an  undua 
preference  within  (he  neaning  of  the  act,  and 
further,  that  wbetber  there  be  such  undue  pref- 
erence or  advantage  is  u  queiiion  of  fact  and 
of  fact  alone.  No  rule  la  given  to  guide  lb* 
court  or  tribunal  In  tbe  determination  nf  cases 
nr  applicationa  made  under  this  2d  section. 
The  conclufion  Is  one  of  fact  (o  be  arrived  at, 
looking  at  ihe  matter  broadly  and  applylar 
common  srnse  lo  the  facia  thai  are  prove»f.  I 
quite  acree  with  Hr.  Justice  Wilts  that  it  la 
Impossible  to  exercise  a  jurisdiction  auc'i  as  ia 
conferred  by  this  section,  by  any  process  of 
mere  mathematical  or  arithmetical  calculatioo. 
When  you  have  a  variety  of  cin 
faring  In  the  one  case  from  the  i 
--*  Buy  thills  difference  of  circumsiancesrepr*- 
Beu(a  or  'acqulvt.!  nt  lo  sucb  airacIIOD  of  apen- 
ny  ■difference  of  charge  In  tbe  one  case  [238 
as  compared  witb  Ihe  other.  A  much  broader 
view  must  tie  taken,  and  it  would  be  hopelett 
to  attempt  lo  decide  a  case  by  any  attempted 
calculation.  I  should  say  (bat  the  decisioo 
must  be  arrived  at  broadly  and  fairly,  by  look- 
ing  at  all  the  circumstances  of  the  case,  that  la, 
looking  at  all  the  circumstances  which  arr 
proper  lo  be  looked  at;  l>ecause,  of  course,  the 
very  question  in  this  case  la  whether  a  particu- 
lar circumstance  ought  or  ought  not  lo  be  con- 
sidered; but  keeplnfr  In  view  all  the  clrcum- 
slancea  which  may  legitimately  be  taken  into 
consideration,  tlien  it  tiecomes  a  mere  question 
of  fact.  .  .  .  Now,  there  Is  no  doubt  Ihat  in 
coming  to  tbelr  determination  tbe  court  lieloir 
did  have  regard  to  com|>etitioD  between  the 
Midland  and  tbe  Northwestern,  and  Ihe  situ- 
ation of  these  two  furnaces  which  rendered 
such  competition  inevitable.  Ifthe  appellant) 
...  make  out  that  in  point  of  law  that  is  a 
consideration  which  cannot  be  permilled  to 
have  any  InBuence  at  all,  tbat  those  circum- 
I  must  be  rigidly  excluded  from  consid- 
I,  and  (bat  they  are  not  circumstances 
legitimately  to  tie  considered,  no  doubt  they 
establish  that  (be  court  below  has  erred  la  point 
of  law.  But  it  is  necessary  for  them  lo  go  aa 
"ar  as  that  in  order  to  make  any  w:iy  with  thia 
ippeal,  because  once  admit  tbal  to  any  extent, 
for  any  purpose.  Ihe  queslinn  of  competiiion 
can  be  allowed  to  enter  In.  whether  tbe  court 
has  given  too  much  wei(;hi  to  it  or  too  little,  be- 
comes a  quesiion  of  fact  and  not  of  law. 
Tbe  point  fa  undoubtedly  a  very   important 

As  I  have  already  observed,  the  2d  section 
of  the  act  of  IBAldneanilafford  to  Ibe  tribunal 
any  kind  of  guide  as  to  what  Is  undue  or  un- 
reesonabie.  It  la  left  entirely  to  th^  judgment 
of  tbe  court  on  a  review  ot  the  circumstance*. 
Can  we  aay  tbat  the  local  situation  of  ona 
trader,  aa  compared  with  another,  which  en> 
ables  him  by  having  two  competing  routes  to 
force  upon  the  carrier  by  ei*her  of  these 
...utes  a  certain  amount  of  compliance  with  his 
demamls.  which  would  be  impossible  If  he  did 
joy  that  advantage,  is  not  among  the  cir- 
ances  which  may  be  taken  Into  considera- 
lion?  I  am  looking  at  the  ouestion  now  as  be- 
trader  and  trader.  »lllssaidtbai[229 
1MD.8. 
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It  ta  uoralr  lo  tbe  trader  who  Is  Dearer  the  mar- 
ket tbat  be  should  Dot  eojoj  the  full  benefit  of 
the  sdvaniige  to  be  derived  rrom  bia  geograph- 
ical siLUBtion  at  a  polot  on  (he  railway  nearer 
the  market  tbao  bU  fellow  trader  who  trades  at 
a  point  more  distant;  but  I  caoDot  see,  lookiog 
at  the  matter  as  between  the  two  traders,  vhy 
the  advantngeouB  position  of  the  one  trader  In 
bavicg  bis  works  so  placed  that  he  has  (wo 
competliife  routes  is  not  as  much  a  circuDH- 
a(aitce  to  be  lakeo  Into  coDsideration  as  (be 
geojciaphlcal  position  of  the  other  trader,  who, 
tbough  he  baa  not  the  advantage  of  competi- 
tion, Is  ai(ua(e<l  at  a  point  on  the  line  ^eo- 
(CrRphicall;  Dearer  the  market.  Why  tbelocal 
situation  in  regard  to  its  proximity  to  the  mar- 
ket Is  to  be  Ihe  on1v  cods  id  era  lion  to  be  taken 
Into  account  in  (lealinK  wiib  Ihe  matter  as  a 
matter  of  what  is  reasonable  and  right  as  be- 
tween (he  two  tradera,  1  cannot  understand. 

"Of  course,  jf  you  are  (o  exclude  this  from 
coDsirieratiou  altogether,  the  result  must  In- 
evitably be  to  deprire  the  trader  irho  baa  (he 
two  competing  routes  of  a  rerlain  amount  of 
the  advantages  which  lie  derives  from  tbat  fa- 
vorable position  of  bis  works.  All  that  I  have 
to  lay  is  Ibal  I  cannot  find  anything  in  the  act 
wbicb  indicates  that  nben  you  are  lefl  at  large, 
for  you  are  left  at  large,  as  (o  wheihcr  as  be- 
tween two  traders  the  company  Is  showing  an 
uniiup  and  unreasonable  preference  to  the  one 
as  compared  with  (he  other,  you  are  to  leave 
out  (bat  circumstanceany  more  than  any  other 
circumstance  wbicb  would  affect  men's  minds. 
.  .  .  One  class  of  cases,  unqursl  ion  ably  in- 
tCDded  to  be  covered  by  the  seclion,  is  that  in 
which  traffic  from  a  distance,  of  a  character 
that  competes  with  the  traffic  nearer  tbe  mar- 
ket, is  charged  tow  rales,  because  unless  such 
low  rates  were  charged,  it  would  not  come  into 
the  market  at  all.  It  ia  certain  unless  some 
such  principle  as  that  were  adopted,  a  large 
town  n-ould  necessarily  have  its  food  supply 
greaCy  raised  id  price.  So  that,  although  the 
object  of  tbe  company  Is  simply  lo  get  tlietraf- 
fic,  tbe  public  have  an  interest  in  Iheir  getting 
the  linlflr  and  allowing  tbe  carriage  at  a  rale : 
which  will  render  that  tralTic  possible,  and  so ', 
hrit^g  tbe  goods  at  a  cbeaoer  rate,  and  one ' 
230]  which  makes  i(  ■possible  for  those  at  a 
greater  distuDce  lo  compete  niih  those  situate 
nearer  to  it.  .  ..  Icannot  but  think  that  a  lon-cr 
rate  which  ia  charged  from  a  more  distant  point 
by  reason  of  a  competing  route  which  exists 
thence  is  ooe  of  the  cases  wliicb  may  be  taken 
Into  account  under  those  provisions,  and  which 
would  fall  within  the  (erms  of  tbe  eonctuieDL 

"Suppose  that  lo  insist  on  absolutely  equal 
rates  would  practically  exclude  one  of  the  (wo 
railways  from  tbe  traffic,  it  is  obvious  thai 
these  members  of  the  public  who  nre  in  Ibo 
neighborhood  where  they  can  have  tbe  benefit 
of  this  competition  would  t>e  prejudiced  by 
any  such  proceedings.  And  further,  inasmuch 
aa  competition  undoubtedly  (enda  to  diminu- 
tion of  cliargea,  and  the  charge  of  carriage  is 
one  which  ultimately  falls  upon  (be  consumer, 
it  is  obvious  that  the  public  have  an  interest 
in  [be  proceedings  under  thia  act  of  Pnrliament 
not  being  so  used  ns  to  deslroy  a  traffic  wbicb 
can  Dcver  be  secured  but  by  some  sucli  reduc- 
tion of  charge,  and  the  deairucilon  of  nhicb 
1«8  V.  S. 


would  be  prejudicial  (o  the  public  by  teadlofi 
lo  Increase  prices." 

The  learned  Judge  then  proceeded  lo  i1i»- 
cuss  the  authorities,  and  pointed  out  that  tha 
case  of  Sudd  v.  London  AN.  W.  R.  Co.  4Eng. 
Ity.  &  Canal  Traffic  Caa.  393,  and  EieTthed\. 
London  d  !f.  W.  R.  Co.  U  K  Z  App.  Gas. 
1029,  are  no  longer  law,  so  far  as  the  3d  seclion 
of  the  act  of  1864  is  concerned. 

Lfodley  and  Bay.  Lord  Justices,  gave  con- 
curring opinions,  and  the  conclusion  of  the 
court  was  tbat  (he  commissioners  did  not  err 
in  taking  into  consideration  ihe  fact  tbat  there 
was  a  competlDg  line,  together  with  all  the 
other  facts  of  tbe  case,  and  in  holding  tbat  a 
preference  or  advantage  (hence  arising  was  not 
undue  or  uoreasoonble. 

The  precise  question  now  before  us  baa 
never  been  decided  in  tbe  American  cases,  but 
there  are  several  in  which  somewhat  analogous 
questions  have  Iwen  considered. 

AtehiKn,  T.  cB  8.  F.  R.  Go.  v.  Denver  &  N. 
0.  R.  Co.  110  U.  8,  667  [28:  291],  was  a  case 
arising  under  a  provision  of  the  Consiitiition  of 
(be  state  of  Colorado  wbicb  declares  "that  all 
individuals,  a-'sociations.and  corporations  shall 
have  equal  rights  lohave  peraona  and  property 
transported  over  any  railroad  In  Ibis  slate, 
and  no  undue  or  °ud  reason  able  discrimi-r231 
nation  shall  be  made  in  chargea  or  tadliiles  for 
transportation  of  freiaht  or  passengers  wilhtn 
Ihe  slate,  and  no  railroad  company  shall  give 
any  preference  to  individuals,  associations,  or 
corporations  in  furnishing  cars  or  motive 
power."  Tbis  court  held  that  under  this  con- 
stliutioaal  provIsloD  a  railroad  company 
wbicb  had  made  provisions  with  a  coanecliog 
roud  for  tiie  transnction  of  joint  business  atan 
established  union  junction  was  not  retjuired  10 
mabe  similar  provisions  wlib  a  rival  connect- 
iug  line  at  another  near  point  on  its  line,  and 
tbat  tbe  constitutional  provision  ia  nol  violated 
bv  refusing  (o  give  to  B  connecting  road  the 
same  arrangement  aa  to  through  rates  which 
are  given  to  another  connecliug  line,  unless 
the  conditions  as  to  the  service  are  substan- 
tiallv  alike  in  both  cases. 


road  Company,  provided  tbat  (he  government 
shall  at  all  limes  have  the  preference  in  the  use 
of  the  railroad  "  at  fair  and  reasonable  rates  of 
compensation,  not  to  exceed  tbe  amount  paid 
by  private  parties  for  the  same  kindof  service," 
In  the  rase  of  Vnion  P.  R.  Co.  ».  Umtti 
8tatrt.mU.  8.  855  [29r  820].  it  was.  in  effect, 
held  that  the  service  rendered  by  a  railway 
company  in  transporting  local  passengers  from 
one  point  on  its  line  to  another  ia  not  identical 
with  Ihe  service  rendered  in  transporting 
lb  rough  pBf^sengers  over  tbe  same  rails. 

A  petition  was  filed  befoie  the  lutcrstalQ 
Commerce  Commission  by  the  Pittsburg, 
CincinnaCl,  &  ^l.  Louis  Railway  Company, 
against  tbe  Baltimore  &  Ohio  Railroad  Com- 
pany, seeking  to  compel  the  latter  compativ 
to  withdraw  from  its  lines  of  road  upon  nhlclt 
Imsincsacompelilion  with  that  of  the  petitioner 
was  tranaacted  tbe  so-called  "parly  rates." and 
to  decline  to  give  aucb  rates  In  tbe  future — 
also  for  an  order  requiring  aaid  company  to 
diacuntluue  tbe  practice  of  wHiog  excursion 
951 
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ticket*  at  leM  thka  the  regular  rale.  Tbe 
CAuse  na*  beard  before  tbe  CommtwioD, 
which  held  the  bo  called  parif  rate  tickets.  Id 
■o  far  u  the;  were  sold  for  lower  r<tea  for 
earb  member  of  a  party  of  leo  or  more  thao 
mtea  COD  tern  poraDeoualy  charged  for  the  trane- 
232]portBtinD  of  siogie 'pasaeogera  between 
the  same  polDU,  constituted  unjust  dlscrtml- 
nation  aud  were  Uiererore  illegal,  Tbe  defeud- 
aut  companj  tef  uaiug  to  obev  the  mandale  of 
the  CommissloD,  the  latter  filed  a  bill  io  tbe 
circuit  court  of  Ibe  United  Stalea  for  tbe 
aouthern  dUirict  of  Ohio,  aakJQg  thM  the  de- 
fendant be  enjoined  from  coutlnulng  io  )U  TJo 
latloD  of  the  order  of  Ibe  Commlagion.  The 
circuit  court  dismissed  tbe  bill.  Some  of  tbe 
observations  made  bv  Jickson,  Circuit  Judge 
may  well  be  died.  InUrttalt  Commerce  Cm- 
miinon  v.  Baltimort  A  0.  R.  Oo.  4S  Fed. 
Rep.  87,  8  Inters.  Com.  Rep.  192:  "Subject 
to  the  two  leading  probibitiona  that  their 
charges  sboll  not  be  unjust  or  unrensonabte, 
and  that  they  shall  not  unjastlj  discrimiaale. 
BO  aa  to  give  uodue  preference  or  advantage, 
or  subject  Io  unlue  prejudice  or  dlsadvan- 
tage  persons  or  Irafflc  almllarly  circumstanced, 
the  act  to  reeulate  commerce  leaves  common 
carriers  aa  they  were  at  oommou  law,  free  to 
make  special  coutracta  looking  to  the  increase 
of  their  business,  ta  classify  their  trafflc,  Io 
adjust  vdA  apportion  their  rales  so  as  Io  meet 
tbe  necessities  of  commerce,  and  generally  to 
mnnage  their  important  interests  upon  the 
same  principles  wDlch  are  regarded  as  anund 
and  ailopled  in  other  trades  and  purauits. 
Coorcdicg  the  Bame  terms  of  contract   to   all 

Kraooa  equally,  may  not  the  carrier  adopt 
Ih  wholesale  and  retail  ratea  for  iti  trana- 
porialion  servlcesT"  Ayain :  "The  English 
case*  .  .  .  establish  Ibe  rule  that  in  pass- 
ing upon  tbe  question  of  undue  or  unreaaon- 
able  preference  or  disadvantage  it  la  not  only 
legitimate,  but  proper,  lo  lake  into  considera- 
tion, beside*  tbe  mere  difference  In  charges, 
various  etemenla,  aucb  as  Ibe  convenience  of 
the  public,  the  fair  iniereaU  of  the  carrier,  tbe 
relative  qunntilie*  or  volume  of  the  traffic  In- 
volved, the  relative  coal  of  Ihe   services   and 


with  reference  to  each  other  aa  competlli< 
Otherwise." 

The  case  we*  brought  to  tbis  court  and  the 

Sdgmentof  the  circuit  court  dismissing  Ihe 
11  was  affirmed.  145  U.  S.  363  [86:  9991. 
4  Iniers.  Com,  Rep.  63.  The  court,  tbrougb 
Mr.  JvHiet  Brown,  cited  with  approval  pass- 
ages from  the  opinion  of  Judye  Jarkson  in 
the  court  below,  and  among  other  thing*  said: 
233]"It  Is  not  all  'disctlmfnationa  nr  prefer- 
ences that  fall  within  Ibe  inhibiiion  of  the  rlat- 
ule;  only  such  as  are  unjust  or  unieaaonable." 
Again,  speaking  of  Ibe  sale  ot  a  ticket  for  a 
number  of  passengers  at  a  teas  rate  than  for  a 
single  psasenger.  ii  was  said:  "  It  does  not  op- 
erate Io  Ihe  prejudice  of  tbe  single  passenger, 
who  cannot  be  tald  lo  be  injur^  by  the  fact 
that  another  is  able,  In  a  particular  Instance,  lo 
liavel  at  a  less  rate  than  he.  If  It  operates  in> 
JurloDsly  lonard  any  one  it  is  lo  tbe  rival 
road,  wbicb  has  not  adopted  corresponding 
ratea,  but.  as  before  obwrved.  It  waa  not  the 
design  of  the  act  to  stifle  compeiiilon,  nor  la 
958 


Ibere  any  legal  injusllce  In  one  penoa  pro- 
curing a  parucular  service  cheaper  than  an- 
other. ...  It  tbese  tickets  were  with- 
drawn, tbe  defendant  road  would  lose  a  largo- 
amouDl  of  travel,  and  the  single  trip  possen- 
ger  woull  gain  absolutely  nothing." 

The  conclusion*  that  we  draw  from  the  bl>> 
lory  and  language  of  the  act,  and  from  lb* 
decisions  of  our  own  and  tbe  Engllth  couitB, 
are  mainly  these:  Thai  the  purpose  of  the  act 
is  to  promote  and  facilitate  commerce  bj  Ibo 
adoption  of  regulationa  to  make  charges  for 
transportation  Joat  and  reasonable,  and  to  for- 
bid undue  and  unreasonable  prefereocea  or  di*- 
criminatioDS.  That,  in  paaslngupon  queslioiw 
ariilog  under  the  act,  the  tribunal  appololed 
U>  entree  its  provisions,  whetber  the  C^mmie- 
sion  or  tbe  courts,  is  empowered  lo  fully  con- 
sider all  the  circumslances  and  conditions  tbat 
reasonably  apply  to  the  aituntion,  and  that,  in 
tbe  cxercfseof  lis  Jurisdiction,  the  tribunal  maj 
and  should  consitier  tbe  legitimate  interests  a> 
well  of  the  carrying  companies  aa  of  the  traders 
and  sbippeni,  and  in  considering  whether  any 
particular  locality  Is  subjected  lo  an  unduo 
preFereiice  or  disadvantage  lbs  welfare  of  tho 
communities  occupying  the  localities  whero 
tbe  goods  are  delivered  i*  to  be  considered  aa 
well  a*  that  of  tbe  comrouailles  wbicb  are  in 
tbe  locality  of  the  place  of  sbipment.  That 
among  the  clrcumslanc-es  and  conditions  to  bo 
considered,  as  well  in  the  case  ot  traffic  originat- 
ing Id  foreign  porta  aa  in  the  case  of  traffic 
origlnaling  withio  the  limlls  of  the  TJniled 
Stales,  competition  tbat  atfecis  rates  should  be 
considered,  and  in  deciding  whether  rates  and 
charges  made  at  *a  low  rate  to  secure  [234 
foreign  freights  which  would  otherwise  go  hy 
other  competitive  routes  are  or  are  not  undue 
and  unjust,  tbe  fair  iDterestsof  the  carrier  conit- 
panies  and  tbe  welfare  of  tbe  communil;  which 
IS  Io  receive  and  consume  the  commodities  aro 
lo  l>e  considered.  That  if  tbe  Commission,  in- 
stead of  confining  its  action  to  redressing,  oa 
complaint  made  by  some  particular  pennn, 
firm,  corporalioo.  or  locality,  some  specific 
disregard  by  common  carriera  ot  provisions  of 
the  act,  proposes  to  promulgsle  general  order* 
which  tlicreby  become  rules  of  action  to  tbo 
carrying  companies,  the  spirit  and  letlei  of  tbe 
act  require  that  such  orders  should  have  la 
view  tbe  purpose  of  promoting  and  facilitating 
commerce,  and  the  welfare  of  allto  be  affected, 
as  well  tbe  carriers  as  Ibe  tradersaod  consumer* 
of  Ibe  country. 

It  may  be  said  tbat  it  would  be  Impoafibl* 
for  the  Commission  to  frame  a  general  order 
if  it  were  necessary  to  enter  upon  «o  wide  a 
field  ot  investigation,  and  if  all  interests  that 
are  liable  to  be  nffecied  were  to  be  considered. 
This  criticism,  if  welt  founded,  would  gn  In 
show  that  such  ordera  are  instances  of  general 
legislation,  requiring  an  eierclae  of  the  law- 
making power,  and  tbat  tbe  general  older* 
made  by  the  Commission  in  March,  1889,  and 
January.  1891,  Instead  of  being  reguUiloii* 
calculated  to  promote  commerce  and  enfurco 
the  express  provisions  of  tbe  act,  are  themaelve* 
laws  of  wide  import,  destroying  some  braocbe* 
of  commerce  that  have  long  existed,  and  under- 
taking to  change  the  laws  and  customs  of 
transpori«tlon  in  the  promotion  ot  whatisaop- 
p<Med  to  be  public  policy. 
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Tbls  Is  maolfeat  trom  tbe  facta  furaittaed  us 
Id  tbe  report  aod  flndlngt  of  Ibe  Commission, 
allBcbed  Bi  HU  eihibit  to  the  bill  filed  \n  tbe 
rircuit  court. 

It  is  Haled  io  tbat  report  tbat  tbe  lillnoii 
Cenirat  Railroad  CompaDj,  ooe  or  Ibe  reepoD- 
denti  in  Ibe  proceeding  before  Ibe  CommissloD, 
averred  In  its  answer  Ibsl  it  was  ronslrslned, 
b7  lis  obedience  to  ibe  order  of  Marcb.  ISSS, 
to  difcliue  to  take  for  shipineDt  aoj  import 
traffic,  and,  to  its  great  detriment,  to  refrain 
from  tbe  buslDesi,  for  tbe  reason  tbat  to  meet 
tbe  action  of  ibe  competlog  lines  it  would  bave 
to  make  a  leas  rate  oo  tbe  Import  tban  od  tbe 
domestic  traCBc. 

235]  'Upon  this  dlaclosure  tbat  their  order 
had  lesulled  in  deprlTioR  tbat  compauj  of  a 
valuable  part  of  its  Irsffic  (to  say  Doiblog  of  Its 
necc»Barj  effect  lo  tDcreasiog  tbe  charges  to  be 
finally  psld  by  tbe  consumers),  tbe  CommlBsion 
In  its  report  aaively  remarks;  "This  lets  the 
Illinois  Ceoiral  Railway  Company  out."  Neat 
Tork  Bd.  of  Trade  A  T.-r.  Ftnntylvania  R.  Co. 
I  I.  C.  C.  Rep.  458,  3  Inlera.  Com.  Rep.  42t. 

We  also  learn  from  ibe  same  source  tbat 
there  was  compeleot  evidence  aiiduced  be- 
fore Ihe  Commission,  on  the  part  of  the  Penn 
fylvania  Railroad  Company,  ibat  since  Ebet 
company,  in  obedience  io  tbe  order  of  March, 
1884.  bas  charged  tbe  full  inland  rate  on  the 
Import  ttaftlc.  tbe  toad's  business  in  Ibat  par- 
ticular baa  considerably  fallen  off;  tbat  the 
steamship  lines  bave  never  assented  lo  Ibe 
road's  charging  its  full  ioland  rates,  and  bave 
been  making  demandi  on  the  road  for  a  proper 
division  of  the  through  rate;  tbat  if  it  were 
dedniieiy  determined  ibat  tbe  road  was  not  at 
liberty  to  charge  leas  than  tbe  full  inland  rate, 
the  result  would  Iw  Ibat  it  would  effectually 
close  every  aienmsbip  Itoe  aailiug  lo  and  from 
Baltimore  and  Philadelphia. 

The  Commission  did  not  find  It  neceswry  lo 
consider  this  evideoce.  because  Ibe  Peonsyl- 
vania  Railroad  Company  was  before  It  in  tbe 
attitude  of  having  obeyed  the  order 

We  do  not  refer  to  these  ma'tersfortbe  pur- 
pose of  indicaling  what  concluslona  ought  lo 
nave  been  reached  by  tbe  Commission  or  by 
the  couria  below  in  respect  to  what  were  prop- 
er rales  to  be  charged  by  tbe  Texas  &  Pacific 
Railway  Company.  That  waa  a  question  of 
tact,  and  If  the  inquiry  had  been  conducted  oo 
a  proper  basis  ve  should  not  have  felt  ioclloed 
to  review  conclualons  so  reached.  Bui  we 
mention  them  to  show  tbat  tbere  maoifestly 
was  error  in  eicluding  facts  and  circumataocea 
that  ought  to  have  been  considered,  and  that 
tbis  errt)r  amae  otil  of  a  mlscooception  of  the 
purpose  and  meaning  of  the  act 

The  circuit  court  held  that  tbe  order  of 
January  29,  1891.  was  a  lawful  order,  and  en- 
joined Ihe  defendant  company  from  carrying 
any  article  of  import  traffic  shipped  from  any 
foreign  port  through  any  port  of  entry  iu  tbe 
United  Blales,  or  any  port  of  enlry  lo  a  foreign 
236]  country  adjacent  to  tbe  'Ijuiled  States, 
apon  tbrougb  bills  of  lading,  and  destined  to 
any  place  within  the  United  Slates,  upon  any 
other  than  Ihe  published  inland  tariff  covering 
the  transportation  of  other  freight  of  like  kind 
over  its  li      -  -    -      .      - 


ported  irafBc  a  lower  aum  than  it  charges  or 
receives  for  domestic  traffic  of  like  kind  to  tba 
same  deatination  from  Ihe  point  at  which  tbe 
imported  traffic  enters  the  country. 

In  treating  the  facta  of  the  case  tbe  court 
says;  '*  It  must  be  conceded  aa  true,  for  the 
purposes  of  the  present  case,  that  tbe  rales  fot 
tbe  transportation  of  traffic  from  Liverpool  and 
LurtdoD  to  San  Frnorisco  are,  io  effect,  fixed 
and  co.ntrolled  by  tbe  competition  of  sailing 
vessels  between  these  ports,  and  also  by  tbe 
competition  of  steamebips  and  mailing  vessels 
in  conoeciion  with  railroads  across  the  la  thmuk 
of  Panama,  none  of  wbicb  are  in  any  respect 
subject  to  Ihe  act  to  regulate  commerce.  Il 
must  also  be  conceded  that  the  favorable  nXtt- 
given  to  the  foreign  traffic  are,  for  reasons  to 
which  it  is  now  unnecessary  to  revert,  some- 
what remunerative  Io  ibe  defendant;  and  It 
must  also  be  conceded  tbat  tbe  defendant 
would  lose  tbe  foreign  traffic,  bv  reason  of  the 
competition  referred  to,  and  the  revenue  de- 
rived therefrom,  uolesa  it  carries  at  Ihe  lower 
rates,  and  by  so  doing  It  is  enabled  to  get  « 
part  of  it  which  would  otherwise  go  from  Iion- 
don  and  Liverpool  to  San  Francisco  around 
tbe  Horn  or  by  ibe  Isthmus."  InUrttaU  C»ttt- 
Tuerce  CommUtitm  t.  Texnt  A  P.  R.  Co.  S2Fed. 
Rep.  187,  4  IntersL  Com.  Rep.  114. 

The  circuit  (Murt  did  not  discuas  tbe  cnac  at 
length,  either  as  to  its  law  or  facts,  but.  in 
effect,  approved  tbe  order  of  January  2S,  1 801, 
as  valid,  and  enjoined  the  defendant  (x>mpaDf 
from  disregnrdiug  It- 

Tbe  circuit  court  of  appeals  seema  to  bave 
disapproved  of  tbe  consiructioo  put  on  tbe  act 
by  tbe  Commission.  The  laogusKe  of  thecourt 
was  as  follows:  "  The  Commission  contended 
that  upon  these  Jacts  tbe  defendant  bad  vio- 
lated Ibe  2d  aectlon  of  the  act  to  regulate  com- 
merce, wbich  prohibits  unjuat  diacnmination  io 
tbe  compensation  charged  for  like  and  contem- 
poraneous 'services  in  the  transporialion[237 
of  alike  kind  of  traffic  under  subatantlnlly  sint- 
ilar  circumstances  and  condiiioos,  and  bad  also 
violated  the  Sd  section,  wbich  prohibits  anj 
undue  or  unreaeonable  preference  or  advan- 
tage to  any  particular  description  of  traffic, 
.  ,  .  The  defendant  insisted  that  the  dis- 
similar condlllons  growing  oat  of  tbe  ocean 
competition  freed  its  conduct  from  Ihe  prohi- 
bition of  tbe  stntuie.  Tbe  Commission,  id  de- 
ciding the  orifiinal  case,  held  thai  Ihia  class  of 
dissimilar  conditions  waa  not  in  Ibe  contempla- 
tion of  tbe  statute,  and  was  not  lo  be  regarded 
in  the  regulation  of  inland  tariffs  of  ralei." 
Tben,  after  citing  a  passage  from  tbe  report 
of  tbe  Commission,  the  court  proceeds  to  say; 
"Us  eonclusion  was  that  forei^  and  home 
mercbandixe  '  under  the  operation  of  the  stat- 
ute, when  handled  and  transported  by  inler- 
Etate  carriers  encaged  in  carriage  iu  tbe  United 
Slates,  aland  exactly  upon  the  same  basis  of 
equality  as  to  tolls,  raiea,  charges,  and  treat- 
ment for  similar  services  rendered.'  This  rule, 
having  tieen  founded  upon  a  construction  at 
the  sialute,  is  a  very  broad  one.  It  is  applica- 
ble to  all  the  fnrel^  citcumstancee  and  condi- 
tions which  affect  rates,  nod  the  question 
whether  It  must  be  universally  applied  without 
regard  to  any  circumstances  which  may  ezlat 
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ctnded  from  cooslderatiOD  under  tbe  np«ratloD 
of  the  alRtiile,  ii  an  FZceedluKlj  imporli  ' 
tbe  uXImste  decision  of  which  mty 
wider  Influence  upoo  tbe  Interstate  coi 
ot  the  country  tlaa  we  can  rore«ee.  Thin 
legs]  quesiloD  was  not  dttcuiaed  In  the  export- 
rale  cue,  whicb  was  treated  'as  one  of  practi- 
cal policf.'  We  are  not  di^poacd  to  pasa  au- 
UboritatWely  upon  tbi«  question,  except  Id  a 
caae  wbleh  demanda  il.  and  Id  which  the  effect 
of  tblB  conttruciion  of  tbe  statute  la  oaturallj 
tbe  subject  of  dlacuwioD."  Texa*  A  P.  R.  Co. 
T.  Intenfate  Commertt  Oommiuion,  20  C  S. 
App.  &-B,  4  Inlera.  Com.  Rep.  410.  41t. 

HatlDg  thus  tnlimated  Its  diswrit  from,  or 
at  least  Its  distnut  of,  the  view  of  the  Commia- 
■ioo,  Ibe  court  proceeded  to  afflrm  tbe  decree 
of  tbe  circuit  court  and  the  Tslldity  of  the  or- 
der of  tbe  Cotnmiaglon,  upon  the  ground  that, 
even  If  oc^an  competition  should  be  reirnrded 
as  ereatiufc  ■  diaaimllar  condition,  yet  that.  In 
the  present  case,  the  disparity  of  rale*  was  too 
frreat  to  be  Juatlfied  by  that  condition. 
:£38]  *TblBcoursepn>ceeded.  we  think,  upon 
to  erroneous  view  of  tbe  poaitlon  of  tbe  case. 
That  queatioD  was  not  preaenled  to  tbe  con^id- 
eralion  of  tbe  court.  There  was  no  aile|catlon 
Id  the  Comraisston's  bill  or  petition  that  tbe 
inland  rates  charged  by  tbe  defendant  company 
were  unreasonaHe.  That  Issue  waa  not  pre- 
sented. Tbe  defendant  company  was  not 
called  upon  to  make  any  alleaatfoD  on  tbe  sub- 
ject. No  teellmony  was  adduced  hy  either 
parly  on  such  an  fsaue.  What  the  Cnmmis- 
aioo  complained  of  was  that  the  defeDdaot  re- 
fused to  recognize  the  lawfulness  of  iu  order, 
and  what  the  defendant  asserted,  by  way  of 
defense,  waa  that  the  order  was  Invalid,  be- 
cause  the  CommlMlon  had  avowedly  declined 
to  eonsidpr  rertain  "circumstances  and  condi- 
tions" which,  under  a  proper  construction  of 
the  act.  It  oujiht  to  have  considered. 

If  the  circuit  rourlof  appeals  were  of  opinion 
that  (he  CommissioD  In  msking  its  order  hnd 
mlacoDCeived  the  extent  of  Its  powers,  and  if 
the  circuit  court  bad  erred  In  afflrmioB  Ibe 
validity  of  at]  order  made  under  sucb  mlscon- 
coptiou,  tbe  duly  of  the  circuit  court  of  ap- 
peals was  to  reverse  the  decree,  set  aside  the 
order,  and  remand  the  cause  to  the  Commix- 
slon,  in  order  that  It  mi^ht,  if  It  saw  flt,  pro- 
ceed therein  accordins  to  law,  Tbe  defendant 
was  entitled  to  have  its  defense  conatdered,  to 
the  first  instance,  at  least,  by  tbe  Commisnlon, 
upon  a  full  consideration  of  all  tbe  circum- 
stances and  conditions  upon  which  a  Icfrillmate 
order  could  befounded.  Tbe  queatiotis  whether 
certain  charges  were  reasonable  or  otherwise, 
whether  certain  discriminations  were  due  or 
undue,  were  questions  of  fact,  to  be  passed 
upon  by  tbe  Commisaion  in  the  light  of  all 
facls  duly  alle^  and  supported  by  competent 
evidence,  and  It  did  not  comport  with  tbe  true 
cbeme  of  tbe  statute  that  Ihe  circuit  court  of 
appeals  should  nndertatte.  of  ila  own  motion, 
to  And  and  pes*  upon  such  que!<'iong  of  fact. 
In  a  case  In  tbe  position  in  which  ibe  present 

We  do  Dot.  of  course,  mean  to  imply  that 
tbe  Commission  may  not  direcily  Institute  pro- 
ceedluKS  In  a  circuit  court  of  Ihe  United  Stales 
chsrglbg  a  common  carrier  with  disregard  of 
provtsiona  of  tbe  act,  and  that  thus  It  may  be- 
U4 


come  theduty  *of  the  court  to  try  the  case[230 
in  the  firat  Instance.  Nor  can  it  be  deoieu  thai, 
even  when  a  petllton  is  filed  by  tbe  CommU- 
sion  for  the  purpose  of  enlorclng  an  order  ot 
its  own,  Ihe  court  Is  authorised  to  "hear  and 
delermlne  the  mailer  as  a  court  of  equity," 
which  necessarily  implies  that  the  court  is  not 


on  such  hearing,  the  flndlogs  of  fact  in  Ibe  ro- 
port  of  said  Commission  shall  be  prima  facitt 
evidence  of  the  matters  therein  ataled,  we  think 
it  plain  that  if.  In  such  a  case.  iDe Commlssloa 
has  failed  Id  IIb  proceedings  to  give  notice  to 
Ihe  alleged  offender,  or  bus  unduly  realricled 
its  inquiries  upon  a  mlslakea  vUw  of  the  hiw, 
the  court  ou^ht  not  to  accept  the  findings  of 
the  Commission  as  a  legal  basis  for  iia  own  ac- 
tion, but  should  either  inquire  into  the  facta 
on  its  own  account,  or  send  the  case  tack  to 
the  Commission  lo  be  lawfully  proceeded  in. 

The  mere  fact  that  the  disparity  between  the 
through  and  the  local  rales  waa  considerable 
did  not,  of  itself,  warrant  Ibe  court  m  finding 
that  such  disparity  constituted  an  undue  di*- 
crimination — much  less  did  It  justify  ibe  court 
in  finding  that  the  entire  difference  between 
the  two  rales  was  undue  or  unreasonable, 
especially  as  there  was  no  person,  firm,  or  cot^ 
porallon  complaining  that  he  or  they  bad  been 
agKrleved  by  such  diaparity. 

!rA«  deeret  qf  Me  eimit  tourt  cf  apptalt  ia 
rntrted;  lAe  deerttefOu  circuit  court  it  al** 
ntened,  and  the  cause  is  remanded  to  ttatf 
court,  with  directions  to  dismiss  tbe  bilL 

Mr.  Jvttiea  H»rl»ii  ditaentlng: 

Tbe  interatAte  commerce  act,  as  amended 
March  9,  1Sb9,  requires  every  common  carrier, 
subject  to  Its  provisions,  to  print  and  keep 
open  to  public  InspecifoD  schedules  showlnc 
Its  rates  and  charges  for  tbe  transportation  of 
pasaeogersarid  properly.  Italao  requires  thu 
I'uch  schedules  "sball  plainly  state  the  placet 
upoD  lis  rnilroad  between  which  property  and 
passengers  will  be  carried,  and  shall  contain 
tbe  classification  of  freight  In  force;"  further, 
that  any  common  carrier  subject  *to  tber240 
provisions  of  the  act.  "receiving  freight  In  tb« 
Unlied  States  to  be  carried  through  a  foreign 
country  to  any  place  iu  the  United  Slates  sball 
also  in  like  manner  print  and  keep  open  lo 
public  InspeclioD,  at  everv  depot  or  offlc* 
where  such  freight  is  received  for  shipment, 
schedules  showing  the  through  rates  estab- 
lished and  charged  by  such  common  carrier  to 
ill  polntsln  tbe  United  Slalea  beyond  the  for- 
ign  country  to  wbicb  ll  accepts  freight  for 
shipment " 

The  act  contains  no  provision  for  printed 
schedules  to  be  kept  open  to  public  inspection, 
of  freight  shipped  from  a  foreign  country,  not 
adjacent  to  Ibis  country,  on  a  through  bill  of 
lading,  and  to  be  carried,  after  it  reactaea  an 
American  port,  to  some  place  In  the  United 
States     I  think  tbe  reason  tortblsls  that  Coa- 

Css  did  not  intend  that  tbe  rates  to  be  charged 
service  by  carriers  subject  lo  tbe  provlsioot 
of  the  interstate  commerce  act  should  depend 
upon  or  be  aSected  bv  rales  established  abroad 
'~>r  ocean  trans  port  a  I  ion. 

The  Commission,  thus  Interpreting  tbe  act  ot 
Cougreas,  and  in  order  that  American  Inleresia 

f-      iasD.& 
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inlgbt  Dflt  be  Injurioualy  affectetl  hj  freigbt 
aTrangemente  mnde  b.v  tail  road  cnrnpuoies  mib 
companies  eD'aged  id  ocean  tranap^irtation  and 
wbich  were  cot  subject  to  our  lava,  issued  on 
tbe  2Sd  day  of  Marcb.  188V.  Ibe  followiofc 
geoeral  order:  "Imported  iiatfic  transported 
to  any  place  id  tbe  Dniled  Slates  from  a  port 
of  entrj  or  place  of  reception,  whether  In  this 
couiury  or  In  an  kdjaccui  foreign  counlrj,  ia 
required  to  be  taken  on  tbe  iDlaod  tariff  cover- 
ing  otber  freiebta," 

dubsequently,  November  89, 1889.  proceed- 
fcps  were  commeDced  before  tbe  commiuion 
b;  tbe  petition  of  the  New  York  Board  of  Trade 
&  Transportfltiou  aealnst  tbe  Penosvlvsnia 
Railroad  Company, Ibe  Pllt^burg,  Fort  Wayne, 
A  Cbicagn  Railroad  CompanT,  and  tbe  Pills 
burg.  Cincinnati,  &  Hi.  Louis  Railroad  Com- 
pany. 

Tbe  pelilloD  charged  that  those  companies 
liolated  the  inlcntate  commerce  act  and  were 
guilty  of  unjust  dtBcrlminaiiooa,  in  that  they 
ctaarped  their  regular  tariff  r^Ies  upon  property 
delivered  to  them  at  New  York  and  Pbiludel- 
pbia  for  trnnsporlntion  to  Clilcaiio  and  otber 
!i4l]  western  points,  while  'charging  rates 
much  lower  for  a  like  couteiDporancous  service 
under  suhatanliallT  similiar  circumslaDces  ami 
conditions  when  tbe  property  was  or  is  dellr- 


of  lading  from  foreign  ports  and  foreigu  ii 
lor  ports,  issued  under  common  arrangement 
between  Ibe  defendants  and  such  vcs>els  and 
aieamship  lines  and  foreign  railroads  for  con- 
tinuous carriHee  at  joint  rales  from  Ibe  point 
or  port  of  sbipment  to  Chicago  aod  other  west- 
ern points;  tbe  defendants'  share  of  sucb 
Ihrougb  rale  for  tbe  inland  transportation  be- 
ing lower  that)  lis  regular  lariH  rates,  ia  some 
cases  as  low  as  SO  per  cent  thereof. 

Tbe  peiilion  f iirlher  charetd  that  tbe  defend 
ania  failed  to  siate  tn  their  published  tariffs 
or  in  sucb  through  hills  of  lading  tbe  inland 
charge  separately  from  the  ocean  and  other  i 
charges  in  order  to  present  ascertainment  of  I 
tbe  actual  intand  ratea;  that  they  made  and 
gave  undue  and  unreasonable  preferences  and 
■dvanlHgea  to  persons,  firms,  conipacies,  cor- 
porations, and  localities  interested  in  tbe  trans 
poriatioo  of  imported  truffle  from  tbe  seaboard 
under  such  through  bills  of 'lading,  and  had 
aubjeclcd  persons,  companies,  flriiis,  and  cor- 
porations, in  and  aliout  some  localities  to  undue 
and  unreasonable  prejudice  and  disadvantage 
by  reason  of  the  hfglier  rales  cliarped  to  ibem 
for  like  and  contemporaneous  service  under 
■ubstantially  similar  circumstances  and  con 
dillons:  that  there  are  no  conditions  or  circum- 
•tances  relation  to  tbe  iransportaiion  of  im- 
ported IratHc  which  justify  any  difference  in 
rales  between  Imported  ttifltc  transported  to 
any  place  In  the  United  Stales  from  a  port  of 
entry  and  otber  Irafllc  from  such  port:<,  and 
that  tbe  inland  publishr-d  tariff  must  by  law  be 
tbe  same  for  all  such  freights. 

In  the  course  of  tbe  proceedings  dlflerent 
commercial  exchances  and  chamtiers  of  com- 
merce became  copluiniiffs,  and  other  railroads 
were  made  defendants. 

It  appears  from  tbe  opinioo  of  the  lolerstate 
Commerce  Commission  that  numerous  roads 
CODformed  to  the  Order  of  Maicb  £3,  1889,  aod 
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insisted  that  tbelr  Inland  rales  were  tbe  sane 
tor  all   (ratBc,  wbetber  domestic  or  imported. 

*In  the  progresa  of  the  proceedings  the[:f 43 
Texas  &Pacinc  RailwayCompany  was  brought 
l«fure  that  tribunal,  and  on  tbe  29tb  day  of 
■lanuary,  1S91,  an  order  waa  made  that  certain 
raiiruad  companies,  including  tbe  Texas  A 
Pacific  Rail  wiiy  Com  pany,  should  wholly 
cease  aod  desist  from  carrying  any  article  of 
Import  Irattlc  abipped  from  any  foreign  port 
through  any  port  of  entry  of  the  Cntled  States, 
or  any  port  of  entry  In  a  foreign  country  ad- 
jacent to  tbe  United  Stales,  upon  throagb  bills 
of  ladiDg.  and  destined  to  any  place  within  tbe 
United  Slates,  upon  any  other  than  the  pub- 
lished inland  tariff  covering  the  transportation 
of  other  freigbt  of  like  kind  over  their  respect- 
ive lloee  froio  such  port  of  entry  to  such  place 
of  deatination.  or  at  any  other  than  the  same 
rates  estatilisbed  la  said  published  inland  tariff 
for  the  carriage  of  other  like  kind  of  trafflc  In 
the  elements  of  biilk,  weight,  value,  and  ex- 
pense of  carriage. 

The  pre)ient  case  was  commenced  by  tbe  In- 
terstate Commerce  Commission  by  peiJtioD 
flied  in  tbe  circuit  court  of  t^e  United  Stntea 
for  the  southern  district  of  New  York  agaloat 
tbe  Texas  &  PaciSc  Railway  Company. 

A.  decree  waa  entered  by  that  court,  enjoin- 
■'  lailer  company,  its  board  of  direr — 
,  agents,  attorneys,  clerka. 


carrying  any  article  of  import  traffic  shipped 
from  any  fijreign  port  Ibrougb  any  port  of 
entry  in  the  United  States,  or  any  port  of  entry 
in  a  foreign  country  adjacent  to  the  United 
Stales,  upon  through  bills  of  lading,  and  des- 
tined to  any  place  within  tbe  United  StatL's.upoa 
any  other  than  the  published  inland  tariff  CO ver- 
injc  Ibe  trana  porta  lion  of  other  freight  of  like 
kind  over  its  line  from  sucb  port  of  entry  to  such 
place  of  destination;  or  st  any  other  than  Ibe 


tbe  elemenia  of  bulk,  weight,  value,  and  ex- 
pense of  carriage;  or  from  carrying  imported 
traltic  at  lower  rates  for  like  service  than  tbe 
defendant  chHrgea  for  like  traffic  originating  in 
the  United  Stalea;  or  from  charging  or  accept- 
ing for  its  share  of  thr<'ugh  rales  upon  Impnried 
Iratttc  a  tower  sum  than  it  'charges  or  [243 
receives  for  domestic  ttsfSc  of  like  kind  to  the 
same  destination  from  the  point  at  whieh  the 
imported  traffic  enters  tbe  country;  or  for  sucb 
share  of  through  rates  npon  imported  trafHo 
any  other  than  tbe  ralea  establisbed  in  tbe  de- 
fendant's published  tariff  for  tbe  carriage 
of  other  like  kind  of  traffic  in  tbe  elements  of 
bulk,  weight,  value,  diatances,  and  expense  of 
carriage. 

This  decree  was  affirmed  In  tbe  court  of  ap- 
peals for  the  second  circuit. 

The  record  shows  Ibal  Ibe  rate  in  cents  per 
100  pounds  charged  for  the  transportation,  on 
through  bills  of  lading,  of  books,  buttons,  car- 
pets, clothing,  and  hosiery,  from  Liverpool 
and  London,  via  New  Orleans,  over  the  Texas 
&  Pacific  Railroad  and  the  rsiUiiads  of  the 
Southern  Psclflc  system  lo  Sun  Francisco,  la 
107.  while  upon  tbe  same  kind  of  articles — 
carried,  it  may  be,  on  the  tame  train — tbe  rata 
cbarged  from  New  Orkana,  oMri^MmtraH- 
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e,  cashmere*,  clgan,  con  fectioaerj. culler]', 
gluves,  bata,  tnd  caps.  Iicea,  haeo,  llneo  c<^ods, 
laddlers'  goods,  ind  nooteo  goods,  from  Liver- 
pool aod  LondoD.  eia  New  Orlennu,  over  tbe 
ume  ruilroad.  to  Ban  Francisco,  Is  107,  nblle 
upon  like  Roods,  BlFirllQjrfrom  NewOrleiinaand 
deslJned  for  Sua  Francisco,  over  Ibe  same  lioe 
— it  maybe,  on  (hetame  train — Ibe  rnie  cbarged 
la  S70.  Dtacrtmination  in  Ibe  mailer  of  raica 
la  also  made  b;  ibe  railway  companj  ilhcugh 
not  lo  ao  grrat  an  eiteot)  in  favor  of  blacking, 
burlaps,  candles,  cement,  chjnaware,  cordage, 
crockery,  common  druga,  earllienware,  com. 
mon  glHSsnare,  glycerine,  hardware,  lealber. 
nails,  soap,  caualic  soda,  tiillow,  tin  piale.  aod 
wood  pulp,  mtinufactured  abroad  and  shipped, 
on  Ibrough  bills  of  lading,  from  Liverpool  anii 
London,  via  Ne*  Orleans,  to  San  Frunciaco, 
and  BgHinst  goods  of  like  kind  carried  from 
New  Orleans  Co  San  Francisco  over  the  same 
rrill  roads. 

ThcEc  ralea  hare  been  eslabllthed  bj  acree- 
ment  between  the  railway  company  whose  line, 
with  its  connections,  eilends  from  NewOrleans 
to  San  Francisco,  and  the  companies  whose 
244]*vesscls  run  from  Liverpool  to  New  Or- 
Icanv  And  the  queslinn  is  presenlnl,  whether 
the  Texas  &.  Pacific  Railway  Company  can, 
consislenlly  wilb  Ibe  act  of  Congresa,  charge 
ft  higbi-r  rale  for  tbe  transportation  of  goods 
alarling  from  New  Orleans  and  desltoed  to  San 
Francisco,  Iban  for  the  transportation  between 
the  same  places,  of  goods  of  the  anme  kind  in 
all  Ibe  elements  of  Dulk,  wetcbl.  value,  and 
expense  of  carriage,  brought  to  New  Orleana 
from  Liverpool  on  a  through  bill  of  lading. 
■nd  lo  be  carried  to  San  Francisco.  If  [bis 
quesllon  be  answered  In  tbe  affirmative;  if  all 
tbe  railroad  companies  whose  lines  extend  in- 
land from  the  Atlantic  and  Pacific  seaboards 
ln<lulge  in  like  practices  —a ad  II  one  mav  do 
so,  all  may  and  will  do  so;  If  such  dlscrimlna- 
tinn  by  Americaa  railways,  bavloK  arranre- 
ments  with  foreign  companies,  npainst  goods, 
tbe  product  of  American  skill,  enterprise,  and 
labor,  Is  coDslstent  nith  the  act  of  Congress, 
then  the  title  of  that  act  should  have  been  one 
to  regulate  commerce  to  the  Injury  of  Ameri- 
can interests  and  for  tbe  benefit  of  foreign 
manufacturers  and  dealers. 

The  railway  cnmpnny  tnslats  that  the  com- 
petition eiialing  between  It  and  the  ocean  lines 
running  between  Liverpool  and  San  Franciaco, 
via  Cape  Horn  and  the  Pacific  Ocean,  and  he- 
tneen  Liverpool  and  Ban  Francisco,  via  Ihe 
Isthmus  of  Panama,  compel  l(  to  charge  a 
higher  rale  from  New  Orleana  to  Sao  Fnincisco 
for  tbe  I  runs  portal  ion  of  goods  orlginaling  at 
New  Orleana  than  on  like  goods  originating  at 
Liverpool  and  destined  to  Sao  Francisco,  tin 
New  Orieans:  olherwise,  It  contends,  goods 
thai  originate  tn  Liverpool  would  fall  Into  Ihe 
bands  of  its  competitors  in  the  buslneaa  of 
transportation.  Tbe  Inlerstale  Commerce  Com- 
mission held  that,  in  deifrmlDlog  the  queatinn 
before  it,  no  weight  could  be  attached  to  the 
circumstances  arising  from  Ihe  conduct  of 
ocean  lines  by  corporation!  or  assoclnllonswho 
were  in  no  wise  auhlect  to  the  provisions  of  the 
act  of  Congresi;  ind  that  the  ptovialon  wblcb 
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eipreaslv  forhlda  common  earrlera  from  mak- 
ing or  giving  undue  preferences  or  advaoiagea 
In  anv  respect  wbatsocrrr  was  Inleoded  to  IM 
•o  far  ri(ri<l  in  Its  nature  that  It  could  not  be  i«- 
laiedby  reason  of  circumstances  or*coD.[^4S 
dllionsarlaingout  of  or  connected  wilb  fort^fn 
countries,  or  that  were  caused  bj  QKeneies 
beyond  tbe  control  or  auperrisloa  of  Ihe  Cnm- 
miasloD.  Tbe  court  now  holds  that  tbe  Coid- 
misaion  erred  In  thua  Interpreting  the  act  of 
Congress. 

To  what  common  carriers  doea  the  loter- 
state  commerce  act  of  1837  apply  T  34  Stat, 
at  L.  879.  chap.  104;  2?  Btal.  at  L.  865,  chap. 
883.  This  quesllon  U  answered  by  tbe  IM 
section  of  tbal  act. 

By  that  aeclion  the  provisions  of  tbe  act  ara 
declared  to  "apply  to  any  common  carrier  or 
carriei?  enjiagtid  lb  Ibe  transportation  of  passen- 
gers or  properly  wholly  by  ruilroad,  or  partly 
by  railroad  and  partly  by  water  when  both  nre 
uaed  under  a  common  control,  management,  or 
arrani(pment.  for  a  rontinuoiis  carriage  or  ship- 
ment, from  one  tlate  or  lerrilory  of  the  United 
States  or  the  Dlilricl  of  Columbia  to  any  other 
stale  or  territorv  of  the  Dniied  States  or  Ihe 
District  of  Cotumbia,  or  from  any  place  in 
the  United  Slates  lo  an  adjacent  foreign  coun- 
try, or  from  any  place  in  ihe  ITnited  Slates 
through  a  foreign  country  to  any  other  place 
in  the  United  Slates,  andalsoto  tbe  tranaporta- 
liOQ  In  like  manner  nf  property  shippeil  from 
any  place  In  the  United  States  to  a  foreign 
countrv  and  carried  from  such  place  lo  a  port 
of  IrnnshipmenI,  or  shipped  from  a  foreign 
country  to  any  place  in  the  United  Blnles  and 
carried  to  such  place  from  a  port  of  entry 
either  ta  tbe  United  States  or  an  adjacent  fo^ 
elgn  ronntrT;  Provided,  kiraever.  That  Ihe  pro- 
visions of  tfala  act  shall  not  apply  to  the  traiw- 
portation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storage,  or  handling  of 
property,  wholly  within  one  atate.  and  not 
shipped  to  or  from  a  foreign  country  from  or 
lo  any  slate  or  territory  as  aforesaid.''  Agalni 
"All  charges  made  for  any  service  rendered  or 
to  be  rendered  in  the  transportation  of  passen- 
gers or  property  as  aforesaid  or  in  connection 
therewith,  or  for  the  receiving,  delivering, 
storage,  or  handling  of  such  property,  abatl  M 
teasoDBble  and  just;  aod  every  unjuat  and  an- 
reaaonable  charpe  forauch  serviceisproblbjlad 
and  declared  to  be  unlawfuL" 

Prom  this  section  !t  is  clear  that  the  Texas  A 
Padficltallway  Company  is, and  that  Ibe  ocean 
lineaconnectea  with  that  company  aro  not,  aub- 
iect  to  the  provisions  of  Ihe  act.  •Thls[346 
ititerprelAiion  ia  supported  by  the  declaration 
made  on  the  floor  of  the  Senaie  by  tbe  chair- 
man of  Ibe  select  committee  which  ECponed 
the  oFlcInal  bill.  He  said:  "Wbiletheprovt- 
siiiDS  of  the  bill  are  made  lo  apply  mainly  lo 
the  regulation  of  laterals te  commerce,  in  order 
to  regulate  such  commerce  fairly  and  effect- 
ively it  has  been  deemed  necessary  lo  extend 
ita  application  also  to  certaio  classes  of  foreign 
commerce  which  are  intimately  Iniermlngled 
with  interstate  commerce,  aucn  as  ahlpmenla 
belween  Ihe  United  Stales  and  adjaeent  cotin- 
Irlesby  railroad,  and  the  transportation  by  rail- 
road of  ahipmenta  belween  points  In  the  Unlled 
Stales  and  porta  of  irausbtpment  or  of  entry, 
when  ouch  sblpinenta  an  destlDed  to  o — 
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««lTed  from  a  forelKt)  couotij  od  tbrough  bilk 
of  ladlDg.  To  BTotd  sDV  unceriafntj  ai  lo  the 
■DPBDiDg  of  tbne  proTWoni  in  reinra  to  what 
miT  be  It  tbeuiiietlmeliiionieiDataDc«*Bl«t« 
ana  forefeo  commerce,  tt  Ueipivasly  provided 
that  tbe  bill  sball  not  appl;  to  Ibe  traosporta- 
tlon  of  property  whotlj  wltbln  tbe  itaie  and 
not  desllDea  to  or  reeeiviijivm  a  foreign  coun- 

'We  bave.  then,  bd  explicit  declaration  by 
OiDgrem  that  tbe  act  not  only  embrace!  com- 
mon carrien  of  the  clan  to  which  ibe  Ti'xes 
A  Pacific  Ballwa;  Company  beloDfn.  but  that 
Ita  provisions  as  to  rales  appl;  lo  the  transpor- 
taiion  of  property  "shipped  from  a  foreign 
country  lo  any  plnce  Id  tbe  United  States,  and 
tarried  to  auch  ^\&cefTomaportof  entrfi  either 
in  tht  United  Stata  or  an  adjacent  foreign 
tountr^r 

What  Is  Ihe  rule  declared  by  CoogresR  Id  re- 
aped to  rales  for  the  trsnsporiallon  nf  property 
AT  itotidt  of  Ihe  bind  just  describedr  It  is 
cliarly  ileflned  by  tbe  2d,  8d,  and  4tb  lec- 
tiiins.  which  declare; 

■Sec.  S.  Tliat  If  any  common  carrier  aub- 
Jcrt  to  the  prnTisloiia  of  this  hci  shall,  directly 
or  Indirectly,  iyy  any  B|>eclal  rale,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect. 
or  receive  from  any  person  or  persons  a  grciitcr 
or  leas  •:ompeDaation  tor  any  service  rendered, 
cr  to  be  rendered.  In  the  transportation  of  pas- 
tenaers  or  property,  subject  lo  tbe  provisions 
of  this  act,  than  It  cbarKes,  demands,  collects, 
or  receives  from  any  other  perpon  or  persons  for 
247  ]  doing  for  him  •or  tbem  a  libe  and  con- 
tempornneoua  service  in  tbe  trsusporlallon  of 
a  like  kind  of  traffic  under  suhstaQtisily  simi 
lar  circumstances  and  conditions,  such  common 
carrier  shall  be  deemed  guiiiyof  unliist  dis- 
critninatioa,  which  U  hereby  prohibited  and 
declared  to  be  unlawful. 

"Sec.  8.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
this  act  to  make  or  give  any  undue  or  unrea- 
sonable preference  or  advnntage  to  any  partic- 
ular person,  company,  firm,  corporation,  or 
locality,  or  any  parliculnr  description  of  traf- 
fic, in  any  resp^i  whatsoever,  or  lo  subject 
any  purlicular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  description 
of  trsfflc,  to  any  undue  or  ud  reason  able  preju- 
dice or  disadvantage  Id  any  respect  whaiao- 
e»er.    .    .     . 

"Sec.  4.  Tbat  Ir  shall  be  unlawful  for  any 
common  carrier  subject  lo  the  provisions  of 
this  art  to  charge  or  receive  any  greater  com- 
pensnlion  lo  tbe  aggre^te  for  the  transporlB' 
tlon  of  pssseDf^ers  or  of  like  kind  of  properly, 
under  subBiaaliaily  similar  circumstances  and 
CODilitioDs,  for  a  shorler  than  for  a  loneer  dis- 
tance over  the  same  line,  in  the  name  direction, 
tbe  shorter  being  Included  williiu  tbe  longer 
distance;  but  this  shall  not  be  construed  as  au- 
thorizing any  common  carrier  wlihin  tbe  terms 
of  this  act  to  charge  and  receive  as  great  com- 
pensDlion  for  a  shorter  as  for  a  longer  distance: 
Frmirted.  hmatter.  That  upon  appiiciition  to 
the  Commission  appointed  under  Ibe  provl 
lions  of  this  act.  aucb  common  carrier  may,  In 
special  eases,  after  invest! cation  by  the  Com 
mission,  be  au1borii:ed  tocharge  less  for  longer 
than  for  shorter  distances  for  the  traneporta- 
tloD  of  passengers  or  property;  and  tbe  Com- 
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mission  may  fforo  time  to  time  preaerlbe  tha 
extent  to  which  designated  common  carriers 
may  be  relieved  from  tbe  operation  of  this  uc- 
tion  of  this  act-" 

I  am  noable  lo  find  In  these  sections  any  ao- 
thority  for  ib»  Commission,  or  tor  a  carrter 
subject  to  the  provtslous  of  the  act  of  Con- 
gress, to  lake  into  conaideration  tbe  ratea  estab- 
lished by  ocean  lines  aa  aflecling  the  charges 
that  an  American  carrier  may  make  for  the 
transportation  of  property  over  Its  routes. 
The  transportation,  for  instance,  by  the  Texxi  Sc 
"Poclflc  Railway  Company  of  boots  and[S48 
Hboea  from  New  Orleans  to  Sao  Francisco  tor 
A,  and  the  transports  tlon  of  like  goods  over 
the  aame  route  for  6,  is  "a  like  and  contem- 
poraneous service"  by  tbe  carrier  tor  each 
shipper,  and  Is  performed  under  precisely  the 
same  circumstances  and  conditions.  A  dia- 
criminallon  between  A  and  B,  in  respect  of 
charges  for  a  like  and  contemporaneous  serrlca 
In  transporting  tbe  same  kind  of  property 
over  Ibe  aame  route.  Is  an  unjust  dli^rimlna- 
tloD.  because  it  necessarily  operates  to  give 
tbat  one  to  whom  the  most  liberal  rales  are 
(Ftveo  an  undue  or  unrea-sonable  preference  or 
advantage  over  the  others. 

lam  unwilling  to  impute  to  Congress  the 
purpose  to  permit  a  railroad  eompanv,  because 
of  arrangemenia  It  may  make,  for  its  benefit. 
Willi  foreign  companies  engaged  In  ocean  trans- 
portation, to  charge  for  transporting  from  one 
point  to  another  point  In  this  country  goods  of 
a  paitlcular  kind  manufactured  in  this  country 
three  or  four  times  more  than  It  charges  tor 
carrying,  over  the  same  route  and  between  tbe 
tame  points,  goods  of  the  same  kind  manu- 
factured abroad  and  received  by  auch  railroad 
company  at  one  of  onr  porta  of  entry. 

Tbe  4tb  section  of  the  statute  relMtlng  to 
long  and  phort  d|j<taQcea,  and  which sulhonzea 
tbe  Commission,  la  special  cases,  to  allow  less 
to  be  charged  for  longer  than  for  shorter  dis- 
tances for  tbe  transportation  of  passengers  or 
property  over  ihe  same  route,  does  not  refer  to 
dialsnces  mvcred  and  services  performed  on 
the  ocean,  between  Ihla  country  and  foreign 
coiintrlea  not  adjacent  to  this  country,  nor  to 
transport  at  inn  between  Ihe  same  points  in  this 
country  over  the  same  road.  When  tbe  ques- 
tion is  ns  to  rates  for  service  by  a  carrier  be- 
tween two  giTen  points  in  this  country,  and  Id 
referenrv  lo  tbe  same  kind  of  properly.  Con- 
gress, I  think,  Intenried  that  tor  such  "likeand 
contemporaneous  services."  performed,  as  they 
necessarily  are,  under  the  same  circumstancea 
and  conditions,  no  preference  or  advantage 
should  be  given  lo  any  particular  person,  com- 
pany, firm,  corporation,  or  locality.  Conse- 
quently, when  goods  are  lo  be  carried  from 
one  point  in  tbe  tTniled  Slates  to  another,  the 
rate  to  be  'charged  cannot  properly  be  {240 
affected  by  an  inquiry  as  to  where  such  goodi 
originated  or  were  manufactured. 

Coneresa  intended  that  all  property  traos- 
ported  by  a  carrier  subject  to  tbe  provisions  of 
the  act  should  be  carried  without  any  dlscrlm- 
inalion  because  of  Its  origin.  The  rule  in- 
tended to  be  e«lab1ished  was  one  of  equality  In 
charges,  as  between  •  carrier  and  alt  shippers. 
In  ri^pect  of  like  and  contemporaneous  service 
performed  by  the  carrier  over  itt  line,  between 
the  same  points,  without  dUcrlmlnaUOD  based 
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CompaDles, — eaprcially  those  who  cannot  be 
ooDirolled  b;  ILe  laws  oC  the  Dai(«d  Smlea. 

After  refenlo^  lo  the  fact  tbat  goods  oriei- 
natliiK  in  a  foreiga  countrj  are  carried  upon 
rates  that  are  practically  Bxed  abrond,  aod  are 
DOL  publiabed  bere,  while  cnrrierB  (joverned  by 
the  act  of  Conereaa  are  required  to  publish 
their  rales  for  Iraodportalion  in  this  couniry, 
the  CommiBsioa,  ipeaking  by  Com  mist! ioner 
Bragz,  well  aaid:  "Imported  foreign  merchan- 
dise has  all  the  beneQt  and  advaniafce  of  rales 
thus  made  in  tbe  foreign  port»:  it  also  bus  all 
the  benefit  and  advantage  of  the  ion  rales 
made  in  the  ocean  carriage  arising  from  the 
peculiar  circumstances  and  condilions  under 
which  It  is  done:  but  when  it  reaches  a  port  of 
entry  of  Ibe  Doited  Slates,  or  a  port  of  entry  of 
■  foreign  country  adjacent  to  the  Uniied  Slates, 
In  either  event  upon  a  tbroueh  bill  of  lading, 
destined  to  a  place  in  the  Uniied  Btates.  then  its 
carriage  from  such  port  of  entry  to  ila  place  of 
deslioalion  in  Ibe  United  Suits,  under  tbe  op- 
eralioo  of  ihe  act  lo  regulale  commerce,  must 
be  under  tbe  inland  tarifT  from  such  port  of 
entry  to  such  place  of  deatloatton  covering 
other  like  bind  of  traffic  In  the  elements  of  bulli, 
weight,  value,  and  of  carriage.  Hnd  do  unjust 

S references  must  be  given  lo  it  in  carriage  or 
icililiea  of  carriage  over  other  freigbl.  In 
such  case  all  the  circumstances  aud  coDdilinus 
that  have  surrounded  its  rates  and  carriage 
■     -      ■  *      '7  '■^"^ 

d  in  its 
:eotlte 
re  fact 

thai  it  is  toreien  merchandise  thus  brought 
2501from  ■  foreign  •port  is  not  a  circumslance 
or  condition  under  Ibe  operation  of  the  act  lo 
regulate  commerce  which  entitles  it  to  lower 
rates  or  any  other  preference  In  facilltlea  and 
cerriaee  over  home  merrbandise  or  other  trsRlc 
of  a  like  kind  carried  by  tbe  inland  carrier 
from  the  port  of  entry  to  the  place  of  di-slina- 
lion  in  tbe  United  Slates  for  Ibe  snmc  disiMEce 
and  over  the  same  line."  I  concur  entirely 
witb  the  Commission  when  Itfuriher  declared: 
"One  paramount  purpose  of  the  act  to  regulate 
commerce,  manifest  in  all  Its  provisiOus,  is  to 
give  to  hII  dealers  and  shippers  tbe  same  rales 
for  similar  services  rendered  by  tbe  carrier  in 
transporling  similar  freight  over  its  line. 
Now,  It  ie  apparent  from  tbe  evidence  in  this 
case  that  many  American  m ami  fact urers,  deal 
ers,  and  localities,  in  almoat  every  line  of  man- 
ufacture and  business,  are  tbe  competitors  of 
ioreign  manufacturers,  dealers,  and  localities 
for  BupplyiDg  Ihe  waois  of  American  consum- 
ers at  interior  places  in  tbe  United  Slates,  and 
Ihst  under  domestic  bills  of  lading  they  seek 
to  require  from  American  carriers  like  service 
as  their  foreign  competitors  In  order  to  place 
Iheir  niaoofaclured  goods,  property,  and  mer- 
chandise with  interior  consumers.  The  acl  lo 
rpgiilate  commerce  secures  them  this  right. 
To  deprive  ibem  of  It  by  any  course  of  Irsns- 
pnrtalioQ  builness  or  device  is  to  violate  tbe 
statute.  Such  a  deprivation  would  be  so  ob 
Tioiinly  unjust  aa  lo  shock  Ibe  general  sense  of 
justice  of  all  tbe  people  of  Ibc  country,  except 
tbe  few  who  would  receive  the  imme^iule  and 
direct  benefit  o(  it." 


It  leeros  to  me  Ihal  any  other  inlerpretaliaa 
of  Ibe  acl  of  Coneress  puis  it  Id  the  power  of 
raiiroiid  companies  which  have  eslahlisbed,  of 
may  rslahllsb,  buaiuessarraDgemenIa  with  for- 
eign companies  engHged  in  ocenn  iransporta- 
tion.  to  do  the  grOHsefl  injustice  to  Amerlran 
inleresie.  I  find  it  impossible  to  believe  IbU 
Omgiess  intended  that  freiiiht,  originaiioe  ia 
Europe  or  Asia  and  iransported  by  an  Ameri- 
can railwiiy  from  an  American  port  to  another 
part  of  the  United  Slates,  rould  be  given  ad- 
vantaecs  in  the  matler  of  rales,  for  aervices 
performed  In  this  couniry,  which  are  denied 
to  like  freight  otiginaliog  in  this  country  and 
passing  over  tbe  same  line  of  railroad  beiwren 
the  same  points.  To  say  lhat"Congress[artl 
BO  intend*^  islo  say  thai  its  purpose  was  to  suh- 
ordlnHle  American  interests  lo  tbe  interests  of 
foreign  countries  and  foreign  cor|>oraIions. 
Such  a  reiiult  wilt  oecea'sriiy  follow  from  any 
inlerpretalioQ  of  the  acl  thai  enable^  a  railroad 
company  toexact  greater  compensation  for  Ilia 
transportation  from  an  Ameiican  port  of 
entry,  of  merrbuDdise  originating  in  Ibis  coun- 
try, than  is  exacted  for  ibe  Iransportation  over 
the  same  mule  of  exactly  ibe  same  kind  ttt 
merchandise  brought  to  thai  port  from  Europe 
or  Asis.  on  a  through  bill  of  ladinir,  under  an 
arraagement  wiib  an  ocean  Iran  sport  at  ion 
company.  Under  such  an  inlerprelaliou.  tha 
rule  established  by  Congress  to  secure  the  pub- 
lic against  UDJu»t  diacriminxlion  by  csrriri* 
subjecl  lo  the  provisions  of  the  inlerslale  com- 
merce act  would  be  displaced  by  a  rule  prac- 
tically established  io  foreign  couDtiies  by  fo^ 
eigii  companies  actinc  in  combination  with 
American  railroad  corporations  seekioe,  aa 
might  well  be  expected,  to  increase  their  prof- 
its, re^rdless  of  the  interests  of  the  public  at 
of  individuals. 

lam  not  much  impressed  hy  tbe  anxiety  wbtcb 
the  railroad  company  profe.'^ws  lo  have  for  Ihe 
Inieresta  of  the  consiimersof  foreign  goods  and 
products  brought  to  this  country  under  an  ar- 
rangement as  to  rates  made  by  it  with  ocean 
transporlstion  lines.  We  are  denling  In  thia 
esse  imly  wlih  aqurslionof  rates  for  the  trana- 

Krlaiion  of  goodi  from  New  Orleans  to  San 
anciseo  over  Ihe  defendant's  railroad.  The 
consumers  at  San  Francisco,  those  who 
may  be  supplied  from  that  city,  have  no  con- 
cern whether  the  coods  reached  them  by  way  of 
railroad  from  Kow  Orleans,  or  by  water  around 
Cape  Horn,  or  by  tbe  route  across  the  laihmui 
of  Panama. 

Nur  is  ihe  question  before  Ihe  court  con- 
rolled  by  consideraliona  arising  out  of  tariff 
;nactmenls  of  Congress.  The  question  is  on* 
of  unjust  discrimination  by  an  American  rait- 
way  against  shippers  and  owners  of  goods  and 
merchandise  originaling  in  this  couniry,  sod 
of  favoritism  lo  sbippers  and  owners  of  good! 
and  merchandise  originating  in  foreign  coaih 
tries.  If  the  position  of  the  Texas  &  PaciDO 
Rnilroad  Company  tw  saslaioed,  iben  all  lbs 
railroads  of  Ibe  count  ry  that  extend  Inland  frmn 
either  the  Atlantic  or  the  Pacific  ocean  will 
•follow  iheir  example,  with  the  ineviia-  [2A8 
ble  resulltbatthe  gooda  and  products  of  forelge 
countries,  because  alone  of  their  foreign  origin 
and  Ibe  low  rates  nf  ocean  I  ran  sport  si  ion,  will 
lie  transported  inlnnd  from  the  points  wboa 
they  reach  this  country  M  rates  so  much  lower 


.GooP"-" 


18»3. 


Texts  &  P.  It.  Co.  T.  Intebstatk  Cokuebcb  Comuissior. 


m-aa 


Ibna  ts  accorded  to  American  goods  aod  prod 
ucia,  tbat  Ibe  otTQera  of  foretga  itoods  aod 
products  may  control  tbe  markets  ot  this  conn- 
tij  to  the  serious  detriment  of  tbsI  luleresla 
that  have  growo  up  heru,  and  in  the  protection 
of  which,  Bgniast  uojuat  discrimination,  all  of 
our  people  are  deeply  concerned. 

It  is  aaid  that  only  boards  of  trade  or  com- 
mercial exchanges  haTe  complained  ot  the 
favorable  tales  allowed  by  railroad  companies 
for  foreign  freight.  It  eeems  to  me  that  tbis 
Is  an  immaterial  clrcumstaace.  So  long  aa 
tbe  quFsIioDs  under  conslderntion  were  prop- 
erly raised  by  those  boards  and  exchanges,  it 
was  unnecessary  thai  individual  shippers,  pro- 
ducen,  and  dealers  should  intervene  In  tbe 
proceedings  before  the  Commission.  But  I 
may  ank  whelher  tbe  interests  represented  by 
these  boards  of  trade  and  commercial  ex 
Cbaoges  are  not  enlilled  to  as  much  consiiiera 
ItoD  as  the  interests  of  railroad  coTporalionG' 
Are  all  tbe  initrests  represeoted  by  those  who 
bandle,  manufacture,  and  deal  in  Americar 
goods  and  merchandDic  that  ko  Into  the  market! 
of  tbis  country  to  be  subordinated  totbeneces 
aities  or  greed  of  railroad  corporationsl  As  I 
bsve  already  said,  Congress,  by  eDsctine  Ibe 
interstate  commerce  act,  did  not  seek  to  favDi 
any  special  class  of  persons,  nor  any  particulai 
kind  of  foods  bc<-HUse  of  tlieir  ori;;in.  It  in- 
tende<l  (hat  all  freight  of  like  kind,  wherever 
origiDuiing.  sbould  be  carried  betweeD  Ibe 
same  points,  in  tbis  country,  on  terms  of 
equHlliy. 

It  is  said  that  tbe  Interstate  Commerce  Com- 
mission  is  entitled  to  lake  into  con  aiders  I  ion 
the  interests  of  tbe  carrier,  M;  view  Is,  that 
tbe  act  of  Congress  prescribes  a  rule  wbicb 
precludes  the  Commissinn  or  tbe  courts  from 
taking  Into  consideratioQ  any  facts  outside  of 
tbe  ini|uiry  whether  the  carrier,  for  like  and 
contemporaneous  services,  performed  in  this 
country  under  sulMtanltallj  similar  clrcum- 
sMnres  and  conditions,  maycbHTse  oncsbipper 
253j  more  or  less  tban  he  charges  "anoiher 
shipper  of  like  goods,  over  tbe  same  route,  and 
betweeu  Ibe  same  points.  Undoubtedly,  tbe 
carrier  is  entitled  to  reasonnble  compensation 
for  tbe  service  it  performs.  But  Ibe  necessity 
tbat  a  named  earlier  shall  secure  a  particular 
kind  of  business  is  not  a  sufficient  reason  for 
permitting  it  to  discriminate  unjustly  against 
American  shippers,  by  denying  to  them  ad- 
Tanlages  granted  to  foreign  shippers.     Con- 

Ess  lias  Dot  legislated  upon  such  a  theory.  It 
.  not  said  Ihnt  the  inijuiry  whether  ibe  car- 
rier has  been  guilty  of  unjust  discrimination 
sball  depend  upon  tbe  financial  necpssilles  of 
the  earner,  (in  the  contrary,  its  purpose  was 
to  correct  tbe  evils  that  bad  arisen  from  unjust 
discrimlcation  made  by  carriers  engaged  in 
Interstate  commerce.  It  has  not.  I  think,  de- 
clared, nor  can  I  suppoM  it  will  ever  distinctly 
declare,  that  an  American  railway  company, 
in  order  to  secure  for  itself  a  particular  b\is|. 
nessand  realize  a  profit  thercirora,  may  bur 
den  interstate  commerce  ia  articles  originating 
in  this  country,  by  imposing  higher  rates  for 
tbe  transportation  of  such  articles  from  one 
point  to  another  point  in  the  United  Stales, 
than  it  charges  for  tbe  transportation  between 
*be  same  points,  under  Ibe  same  circumstances 
*od  conditions,  of  like  articles  originating  lo 
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Europe,  and  recclTed  by  sucb  company  on  » 
thnnigh  bill  of  lading  Issued  abroad.  Doea 
anyone  Suppose  that  if  Ibeinteretalecommerco 
bin,  as  originally  presented,  bad  declared  in 
express  terms  that  an  American  railroad  com- 
pany mlebt  charge  more  for  tbe  tran sport HtJOD 
of  American  freight,  between  two  given  pla^ 
in  this  country,  than  It  charged  for  foreign 
freight,  between  the  same  points,  ihat  a  single 
legislator  would  have  sanctioned  It  b^  bis  votef 
Does  anyone  suppose  that  so  Amencsn  Presi- 
dent Tsould  have  approved  such  legislation^ 

Suppose  tbe  interstate  commerce  bill  as 
originally  reported,  or  nbeo  put  upon  its  pass, 
age,  bad  ronlamed  Ibis  clause;  "Provided, 
however,  tbe  carrier  may  charge  less  for  Irans- 
poriinir  from  an  American  port  to  anyplace  ia 
the  United  States,  freight  received  by  it  from 
Europe  on  a  Itarougb  bill  of  lading,  than  It 
charges  forAmeTican freight  carried  from  that 
port  to  tbe  .'«me  place  tor  which  the  foreign 
freighl  is  "destined."  No  one  would  [251 
expect  such  a  hill  lo  pass  an  American  Con- 
cre^s.  If  not,  we  should  not  declare  that  Con- 
gress ever  intended  to  produce  sucb  a  result; 
especially,  when  the  act  It  has  passed  does  not 
atisolutely  require  it  to  be  bo  interpreted. 

Let  us  suppose  the  case  of  twolnisof  freight 
being  at  New  Orleans,  both  destined  for  San 
Francisco  over  the  Texas  &  Pacific  Railroad 
and  its  connecting  lines.  One  lot  consists  of 
goods  manufadurcd  In  this  country;  the  other, 
of  good'4  of  like  kind  raanufaclureo  in  Europe 
and  which  came  from  Europe  onallirougb 
bill  ot  lading.  Let  ua  suppose,  also,  the  casa 
of  two  passengers  being  at  New  Orleans — the 
act  of  Congress  applies  equally  to  passengers 
and  frei)!bt— both  destined  for  Ban  Francisco 
over  the  same  railroad  and  its  connecting  lines. 
One  is  an  American;  the  ntber,  a  foreigner 
who  came  from  Europe  upon  an  ocean  steamer 
belonging  to  a  foreign  company  Ihat  had  an 
nrraneement  with  the  Texas&  Pacific  Railroad 
Company  by  which  a  passenger  with  a 
Ihrougb  ticket  from  Liverpool  would  be 
cliarged  less  for  transporlation  from  New 
Orleans  to  San  Francisco  tban  It  charged  ao 
American  going  from  New  Orleans  to  Saa 
Francisco.  The  contention  of  the  railroad 
company  is,  that  it  may  carry  European 
freUht  and  passengers  between  two  given 
points  in  this  country  at  lower  mles  tban  It 
exacts  for  carrying  American  freight  and  pass- 
engers between  (he  same  points,  and  yet  not 
violnle  tbe  statute,  which  declares  tl  to  be  un- 
just discrimination  for  any  carrier,  directly  or 
iDdireclly,  by  any  device,  to  charge,  demand, 
colled,  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  any  service 
rendered  or  lo  be  rendered  in  the  transporta- 
tion of  paraengers  or  property  than  it  cbargee, 
demands,  collects,  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  Ihem  a 
like  and  contemporaneous  service  in  tbe  trans- 
ponatlon  of  a  like  kind  of  tralfic  under  sub- 
stantially stmllar  circumstances  and  conditions. 
And  that  discrimioaliun  is  justified  upon  the 
ground  tbat  otherwise  the  railroad  company 
will  lose  a  particular  Irafflc.  Under  existing 
legislalion,  such  an  interpretation  of  the  act  ot 
Contress  enables  ihegreat  railroad  corporalioni 
of  tbis  countrv  to  place  American  travelers,  in 
their  own  'country,  a*  well  as  AmerlcaD[355 
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fnteresta  of  focalcuUbla  Taloe,  it  tbe  mercy  of 
foTeigo  capilat  and  fotelsn  combinnliooi — « 
molt  never  coDUmplatea  b;  the  legislative 
branch  of  the  goTernment. 

I  cuiDot  accept  ihii  view,  and  therefore 
dluent  from  the  opiDion  aad  Judgment  of  the 


r  and 


uy  that  he  o 


D  tbla  opioloD. 


Mr.  Chiff  Juttiea  Fnller  ditacDlIng: 
Id  m;  judgmeot  tbe  Sd  and  8d  section!  of 
the  interatate  commerce  act  are  rigid  rules  of 
acllon,  biadiuK  the  CommiBsloD  aa  well  as  tbe 
railway  cnmpauie*.  Tbe  similar  circumstances 
■nd  coDditioDS  referred  to  In  tlie  act  are  tbcne 
under  which  the  traffic  of  (he  railn nya  Is  coa- 
ducted.  aod  the  compelitWe  condliiotia  which 
may  be  taken  into  considerailon  bv  the  Com- 
missioD  are  the  competitive  conditioos  witbm 
the  field  occupied  by  tbe  carriet,  aud  not  cora- 
petilive  coDditlons  arising  irboll;  outside 
of  It. 

I  am  therefore  cooatrsined  to  disseut  from 
the  opinion  and  Judgment  of  the  court 


DAVID  8.  8TAMLEY  et  al.,  Flfft.  in  Sir., 


i.   Tbe  United  Btatea  and  Iti  ofloni  n 
ttaemielTes  of  the  statute  of  llmltatloM. 

A,  Wben  •  Matnte  o(  imltatloni  has  bc«tiD  to  tvm 
ttoanuot  lie  asaJn  luapendeil  bj  a  aubeequaot 
diuibtlitr. 

T.  A  vavue  nimoT  ormuplcioD  la  not «  saPulaut 
foundaUnn  upon  wblcb  to  oharKO  a  puroliaieT  Of 
taoit  vlih  knowledse  of  title  Id  a  Uilnl  peiaoD. 

8.  AiiailTUitBKeliiurliiii  toanltrfTOiD  tbecslah- 
llBbmesl  of  mUliarj  headquarlera  ttiere  br  tM 
United  States  la  snob  a  valuabb  ■xmaldctatloa 
for  a  deed  from  xbe  clt;  as  to  make  tin  United 
States  B  bona  fide  purobaser  o(  tbe  land. 

9.  Here  knnwJedRe  of  a  Brantee  in  a  wanantf 
deed  that  his  Rranlor  held  unOera  QUttclalm  dosi 
not  prevent  tbe  former  from  holdliiB  as  a  bona 
fide  purobaser. 

10.  Information  to  an  attomer  for  a  parehaserot 
land,  that  a  sale  had  been  made  thereof  many 
j-oars  tiefore  la  a  person  who  dota  not  appear  la 
tbe  obala  of  title  on  the  reoorda,  doea  not  pt«- 
Teat  the  purcbaser  from  boldlDR  as  a  bona  flita 
purcbaser  oo  advice  from  the  attomer.  Riven  Is 
reliance  upon  the  records,  that  tbe  title  was 
good.  Tbe  mere  description  of  the  land  as 
"known  as  Che  UcMUlan  lot"  ralsesDolnfeteoca 
thai  It  was  ever  oirned  b;  anr  one  ol  that  namck' 

11.  The  Dulted  Btates  has  and  mar  assert  a  ilaht, 
prlrllegcor  immunity  under  tbe  United  Slates 
CoDStltution.  which  prorate  parties  uould  not 
have.  The  dtdtm  to  ibe  oonirarr  In  Unttad 
Blatet  V.  Tbom|i«oii,n  U.  B.  tMJBt  00:  S«.  tBI.  li 
mlileadlntt. 

11.  A  Judirment  of  a  itate  oourt  avainat  tbe  ralM- 
ttr  of  an  autborltr  set  up  under  tbe  United 
8lBtee  b;  dereodanls  In  an  action  of  treipaia  to 
try  title,  so  far  as  It  necesnrlly  Involves  tbe  d*- 
Otalon  of  a  question  of  law,  preaents  a  questloa 
for  review  by  this  court,  whether  that  queatkiB 
depends  upon  the  ConstltutJDn.  laws,  or  treallM 
of  the  United  Slates,  or  upon  [he  local  law,  or 
upon  principles  of  general  Jurisprudence. 

U.    A  dvdslon  based  on  tDSumctCDt  evidence  Of 


<8ee  S.  C.  Beporter's  ed.  nS-lSIJ 

Writ  of  error  to  ttate  court— waieinff  exemp- 
tion of  tlu  United  Stata  from  tuit— judg- 
ment againil  United  Statet—cctU — ttatiiteof 
liwitalion* — tvtpeneion  af—voliee  of  title — 
eonnderation  for  deed — quitclaim  deed — boj\a 
fide  jnirrhater—immvnity  of  United  Stalei 
—talidHy  of  auth»riig  let  up  wivier  the 
United  Stale*— juriidietion  oftkiteowt — in- 
ttmelion  to  liate  eourt, 

L    where  application  has  t>een  dnlr  made  to  tbe 

supreme  court  of  Texas  for  a  writ  of  error  to 

review  a  Judjrment  of  tbe  court  of  cl\1l  appeals 

of  that  atate,  and  denied,  a  writ  of  error  Irom 

this  oourt  Is  properly  addressed  to  the  oourt  of 

dvll  appeals  In  wblch  the  mxird  remalna. 
1.    Neither  the  Becrelarr  of  War  nor  the  Attomer 

Oeneral,Der  any  subordinate  of  either,  osn  waive 

the  ezemptlun  of  Ibe  Untied  Slates  from  Judlolal 

prooeas,  or  submit  Ibe  United  States  or  Its  proper- 
ty to  Ibe  jurlsdiotlon  of  ■  court  Id  a  suli  brouabt 

■gainst  lis  olBoen;  and  an  answer  for  It  niPd  by 

tbe  diatrlct  attome)'  Id  pursuance  of  Instructlotis 

to  appear  and  defend  its  Interests,  aiven  by  tbe 

Attorney  Oeueral,  Is  not  a  voluntary  eubmlasion 

by  the  United  States  to  tbe  Jurlsdiotlon  of  tbe 

I.    A  Judgment  for  plalntlfls   for  an   undivided 

third  part  of  land  and  for  tbe  pnaaesslon  of  the    ujct  Court  of  Bexar  couniyin   that 

while  Jointly  wltb  the  defendants,  who  cisliped    ■  ....    ..-■-    •• —    ti    n...    ., 

DOtlTle  therein,  butolalmed  possession  as  offloert 

and  agents  of  the  United  Btatea,  under  Its  tttlv. 

Is  a  Judgment  directly  agalDst  the  United  States 

and  Its  properly,  and  not  tnerely  aaalnst  Us  of- 

I]ceiii,andtat>eyoQdtbe  powpt  of  a  state  court  to 

render  wtaeie  tbe  United  States  has  not  volun- 

taritr  submitted  to  lis  Jurladlction. 
L    A   Judgment   for    costs  oannot 

ssalnst  the  United  Statea. 


otalmed  by  the  United  Slates  In  an  action  agalnat 
Its  officers,  tbat  the  United  Stales  bad  notlea 
of  a  prior  deed  and  therefore  had  do  t1tle,aDd 
that  Judgment  should  t>e  rendered  against  III 
□ffloen  (or  both  title  and  poaaesalon,  la  a  deal' 
slon  In  a  matter  of  law  against  the  Talldlty  et 
the  authority  set  up  br  tbem  tuider  ibe  Dnltad 
States,  and  Is  reviewable  br  tbta  oourt, 

U.  On  reversing  tbe  ludgment  of  ttn  fatgbast 
court  of  astate,  the  Supreme  Oourt  of  tbeUnltrd 
States  baa  power  to  Instruct  tim  state  oourt  H 
enter  a  Judgment  Dnally  dlspoelQg  of  the  cas^ 
initnad  of  remanding  l|.  generally  for  further 
proceedings  notlnouniletent  with  tbaopinioQiif 
the  federal  oourt 

[No.  858.] 

aubmilted  Jawuary  10,  1S96.     Decided  Mardt 
t3,  lS9e. 


for  the  recovery  of  one  undivided  third  part 
of  a  parcel  of  land  in  Ibe  cJty  of  San  Antonio 
and  a  cerlsla  sum  for  lis  use  and  occupatton, 
etc.  Bevereni,  and  eau  remaTuled  ttith  instras- 
tiont  to  diimiu  the  action  at  againtt  the  Unitii 
Stata,  and  to  enter  judgment  for  U«  individM^ 
dffeitdarit*,  ttithee^ 


.Googft''-' 


BtUnMT  T.  HCHVALBT. 
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Bee  rame  mm  below,  9S  Tex.  848,  8  Tex. 
ClT.  Apn.  079,  6BI,  683,  S84.  Alw  see  tame 
at,  147  n.  3.  608  (87:  939). 

BUtement  bj  Mr.  Juttiee  GrHj  t 

TbU  waa  *d  bcUod  of  tmp&w  to  trj  tflle, 

brougbt  In  tbe  diitrict  court  of  Beinr  couui; 

In  the  alate  of  TezM,  b;  Mbit  U.  Scbnalby. 

KdIbk  ber  hiub«Dd,  J.  A.  BcDwalby,  acBinst 
T«  a.  Stanley.  Wlltlum  H.  GibsOD.  Samuel 
T.  Cuablnc,  and  Joseph  C.  Bdiley,  to  recover 


1689;  and,  u  amended  hj  leave  of 
cember  2,  1889,  allied  tbat  Hra.  Schwalbj 
wu  aelaed  and  poaarased  Id  fee  Bimple  of  an 
undlniled  third  part  of  the  land,  and  alie  and 
ber  bunband  were  entitled  to  Ifae  poMeaiioD  of 
the  wbole,  and  tbat  tbe  defendanta,  wilhoul 
toy  right  or  title,  ousted  them  from  the  pos- 
kmIod  thereof;  and  prayed  "jiidfj^eot  for  (be 
recovery  of  the  title  lo  one  tliird  of  said 
premises,  and  poeaession  of  the  wbole  thereof, 
for  n»ta  of  said  ault,  and  for  general  relief." 
The  Individual  defendaais,  and  "the  Dnited 
States,  by  their  attorney,  Andrew  J.  Evans, 
acting  by  and  through  Instructions  from  the 
Attorney  Qeneral  of  tbe  United  States,  here 
esbtblled  to  the  court"  (but  not  at  that  time 
made  part  of  the  record),  filed  an  amended 
•Dswer,  Id  which  they  pleaded  not  ftulltv:  and 
tet  up.  BmoDjt  other  defends,  tliat  the  title  to 
the  iand  was  In  tbe  Uolted  States,  and  the  In- 
dividual dtfeDdflots  had  and  claimed  no  title 
therein,  but  were  UwfiiUy  In  po?se«ioD  there- 
of as  officers  and  ngenia  of  tbe  United  States; 
and  specially  pleaded  ibat  tbe  city  of  Sao  Ad- 
IodIo  Id  187S  purcbased  tbe  land,  and  on  June. 
Ifl.  1870,  conveyed  it  to  the  United  States,  with 
DO  DOtlceof  tbe plalntilTB claim,  and  tbe  Ualled 
Slates  were  iDDOCent  purchasers  for  valuable 
«ODS idem t ion;  and  that  from  June  18,  187B,  to 
the  bringing  of  tbia  action  the  United  States 
bad  been  Id  the  actual,  peaceable,  and  adverse 
possexsioD  of  the  land,  continuously  etijoying 
aud  Improving  it,  no  tales  being  due  Ihercnn, 
SffSJ  under  deed  duly  'recorded  and  "under 
title  and  color  of  title,  from  and  under  tbe  sov- 
ereignty of  the  soil,  down  to  the  defendant,  the 
United  Slates,  duly  reRlstered;"  and  therefore 

? leaded  the  statuieis  of  limitations  of  tbe  slate  of 
'eifts  of  tbiee.  five,  and  ten  years;  acd  also 
that  tbe  Dnited  Stales  bad  made  permanent 
and  valuable  improvements  on  the  land. 

Tbe  plaintiffs,  by  supplemental  petitlnn, 
cepted  to  the  answer,  so  far  s«  it  was  filed  in 
behalf  of  the  United  States,  upon  the  ground 
that  tbe  Uoited  States  were  not  a  party  defend- 
ant, and  that  neither  tbe  district  attorney  nor 
tbe  Attorney  General  of  tbe  Uniled  Slates  hnd 
the  authority  to  submit  for  adjudication,  in 
the  courts  of  the  state  of  Texas,  the  righla  of 
tbe  United  States  of  America,  as  well  ss  upon 
the   ground   that  the  pleas  of  tbe  statutes     * 
llmltatioDS  of  lh«  state  of  Texas  coostituted 
defense  to  the  actioD,  because  tbe  Uniled  Stales 
were  neither  bound  by  nor  protected  by  those 
■tatutes.  and  because  the  plaintiffs  could  not. 
(d   any  court,   bring  suit  against  tbe  Coiled 
States:  and  to  the  pleasof  tbe  statutes  of  llmlla 
llona  replied   that  on   January  18,  1871,  and 
tong    before    their    adverse    possession   < 
menced,  the  plaintiff  Hary  U.  Schwalby 
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lawfully  married  to  her  coplaiDtlff,  and  had 
-"■er  since  continued  to  be  a  married  woman. 

Joseph  Spence,  Jr.,  intervened  by  lettve  of 
lurt,  aud  Died  a  petition  similar  to  tbe  prin- 
cipal one.  likewise  claiming  an  undivided  third 
part  of  tbe  land. 

Tbe  parties  submitted  the  case  to  tbe  decision 
of  Ihe  court  without  a  ]ury.  At  the  trial  the 
following  facts  were  approved  or  admitted: 

The  common  source  of  title  Ibrougb  whom 
all  parties,  tbe  plaintiffs,  Ihe  Intervener,  and 
the  United  States,  claimed  this  land,  was  Ad- 
tbony  M.  Dignowlty. 

"      September  IB.  1868,  he  executed  [2S9 


estate;  i 

1860,  executed  a  warranty  deed  to  Dunt 
HcMIIlao  of  this  parcel,  recltlna;  tbe  payoient 
by  him  of  a  consideration  of  9100.  This  deed 
was  acknowledged  on  the  same  day  twfore 
William  H.  Cleveland,  notary  public;  but  was 
not  reLOrded  until  September  80, 1889.  HrUII- 
lan  died  in  Louisiaoa  in  February.  1865,  Intes- 
tate, a  widower,  leaving  three  children;  Miiry, 
lh«  female  plaintiff,  wbo  was  born  September 
11,  1848,  was  married  to  J.  A.  Schwalby. 
January  18,  1871,  and  was  still  his  wife  when 
thla  action  waa  tried;  Sarah,  who  was  bom 
August  8.  1854,  married  to  one  Neely,  Febru- 
ary 14.  1876,  and  died  August  17, 1878,  leaving 
two  children,  who  were  stilt  living;  and  Dun- 
can W.  McMillan,  bom  November  3, 1850,  who 
by  deed,  dated  and  acknowledged  March  29, 
1889.  aod  recorded  March  SB,  1889,  conveyed 
his  Interest  In  tbis  land  totbe  Intervener,  Joseph 
Spence.  Jr. 

Dignowlty  died  In  April,  1875,  and  by  his 
will,  admitted  to  probate  April  22,  1876,  de- 
vised and  bequeathed  all  his  property  to  bit 
tvife,  and  made  her  Independent  executrix, 
with  full  power  of  sate  and  disposilion  of  all 
bis  property,  and  requiring  of  her  no  l>ond  or 
Inventory.  By  deed  of  quiiclaim  and  release, 
dated  May  1,  1875,  and  recorded  June  1. 1870, 
the  widow,  in  her  own  right,  and  as  Indepen- 
deot  exerutrii.  for  tbe  consideration  of  |1,&00, 
conveyed  to  Ihe  city  of  San  Antonio  four  lota 
of  land,  one  of  which  was  that  dow  in  quesIioD, 
described  as  "lot  number  one  in  block  number 
two,  known  as  SIcMillan  lot,"  with  special 
warranty  against  all  persona  claimiog  by, 
under,  or  through  Dignowlty  or  his  eatate. 
By  warranty  deed  In  tbe  statutory  form,  dated 
June  16,  1875.  and  recorded  October  21,  1876, 
tbe  city  of  San  Aittonio  conveyed  Ihe  four  lota 
to  tbe  government  of  tbe  United  Slates  of 
America  for  military  purposes,  "in  considera- 
tion of  tl  paid  to  tbe  asid  dtyof  San  Antonio 
by  tbe  said  government,  the  receipt  whereof  la 
hereby  acknowledged,  and  for  divers  and  other 
good  and  sufficient  considerations  thereuDto 

The  defendant  Stanley,  being  called  as  a  wit- 
DMS  for  tbe  plainliBs,  testified  as  follows; 
"Myself  and  the  other  defendania  were  in  pos- 
session of  tbe  tot  when  the  suit  waa  brought 
I  sm  a  brigadier  eeoeral  In  tbe  United  State* 
Army;  my  codefendan^  are  olDcera  In  tbe 
United  States  Army.  We  took,  held,  and  hold 
such  possession  as  such  officers  of  the  Uniled 
Slates  Army.  Tbe  government  of  tbe  United 
FU-es  tO}k*actual  poaseMlonof  the  lagd  [SOO 


SuPBBKi  CoDBT  or 

injintheyurlSSa.    Thelaodnied 

forlipartofUMinllitaryKMrTatioDof  IbeUaft- 
ed  Slate*  of  America  at  Saa  AdiodIo.  We  hold 
poweasion  onder  the  Dulled  State)  ol  America. 
According  to  my  uaderatandiDg.  the  United 
SiaiM  flnl  took  poMetsloo  of  Ibit  lot  in  tbe 
jear  187S  01  1876:  11  i*u  Ihen  open  pmlrie. 
We  do  not  claim  title  to  the  land  In  our  own 
right,  but  bold  It  for  tbe  United  SlaleB.  Tbe 
Hailed  Stalea  have  made  Ibe  followiog  Im 
proremeDld  upon  the  lot  Id  cooIroTeny  before 
the  lD«tltutlon  of  tbli  iuil"  (statlDg  them). 
"These  ImproTementi  were  made  ilnce  the  year 
1881 :  before  that,  tbe  lot  nai  open  prairie.  I 
never  beard  of  a  claim  against  ihls  land  uuill 
tbe  commencement  of  thU  aull." 

Mra.  Dliroowiij,  la  a  depodlinD  taken  br 
the  plaintiffs  July  3S,  1880,  before  William  H. 
Houston,  notary  public,  but  [otrodiic-ed  In  evi- 
dence by  the  aefendanls,  after  being  sbonn 
her  deed  to  the  dty  of  San  Antooio,  dated  Hay 
1,  1870,  teetifled  u  follona;  "Lot  1  In  block  3. 
named  In  tbat  deed,  waa  called  by  me  the  Mc- 
Hillan  lot,  becanae  It  was  Ibe  babit  of  my  bus- 
band  during  hli  lifetime,  wbcnever  be  sold  a 
dty  lot,  to  mark  the  name  of  ilie  piircboser  In 
pencil  on  tbe  map,  and.  when  ibe  loi  was  paid 
for,  lo  write  tbe  name  in  Ink.  I  prraume  I 
found  this  lot  marked  in  iii«  name  of  McMillan 
In  pencil,  and  therefore  called  it  Ibe  HcHillan 
lot.  This  it  tbe  only  eiplanalion  I  am  now 
able  to  give.  ...  I  mubt  hnve  knovn  in  some 
way  that  tbe  lot  had  been  sold  and  a  payment 
made  on  It;  and  I  knon  of  no  other  way  I 
should  have  known  ii,  except  as  slated  above. 
...  I  have  no  recollection  of  ever  making  a 
deed  to  Duncan  B.  McMillan  of  lot  1  in  block 
8,  though  I  may  have  done  so.     If  such  a  deed 


hapa  the  full  purchaie  money  bad  not  been 
paid.  ...  I  do  not  know  who  was  In  pouea- 
aloD  of  tbe  lot  from  1860  until  my  husband'a 
dealb  in  187G,  but  believe  It  was  unoccupied. 
I  do  not  know  that  it  was  claimed  by  any  one 
but  him.  I  paid  tbe  taiea  on  it  during  that 
time.  I  never  took  actual  posseMlon  of  the  lot, 
but  continued  to  pay  the  lazes  until  It  was  sold 
2ei]In  the  dty.  I  never  bad  said  lot  in  'aclual 
possession,  and  never  bad  a  tenant  on  It.  .  .  . 
neither  Duncan  B.  McMillan,  nor  any  one  for 
him,  nor  any  of  his  taeirs,  ever  claimed  an  In- 
tereat  In  the  lot  in  suit  In  this  case,  from  1800 
to  1875,  to  my  knowledge.  When  1  Bold  tbe 
lot  Id  coDlTOTersy  to  tbe  city  of  San  Antonio, 
I  acted  in  good  faith,  I  believed  for  aome 
reason  that  Duncan  B.  McMillan  bad  some 
claim  on  Ibe  lot.  or  I  should  not  have  specially 
quitclaimed  it  to  tbe  city." 

In  a  second  depositjun,  taken  by  the  defend- 
anla  December  81,  1880,  ahe  lestiflcd:  "I  am 
Id  my  seventieth  year,  and  reside  in  San 
Anionio,  ...  I  have  seen  tbe  original  of  Ibe 
deed  from  me  to  Duncan  B.  McMillan,  dated 


but  Lbat  one  lime,  since  It  was  executed  by  me, 
until  to  dav.  I  caref ullv  examined  It,  and  it 
ia  a  genuine  deed.  I  don't  know  why  said 
deed  was  never  recorded  until  a  few  months 
ago.     I  don't  know  whether  I  ever  delivered 

ranesaion  of  the  lot  in  controversy  to  Duncan 
HcHillan  or  bia  agent  for  bim  formally,  or 
loL    I  l>ald  taxea  on  the  land  until  It  waa  aold 
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Eubsequenlly.  1  don't  remember  of  recelTlnir 
but  |MI  on  tbe  tranaactlon,  and  think  tbat  mt» 
paid  before  tbe  date  of  the  deed.  I  don't  reo- 
ollecC  anytbiog  more  than  tbat  I  was  paid  $50 
on  tbe  trade,  and  1  executed  the  deed,  and  ac- 
knowledged It  before  Hr,  Cleveland,  and  left 
it  with  him.  ...  I  have  not  aeen  Duncan  B. 
HcHillan  since  I860.  He  waa  then  on  bia  war 
home  to  Louisiana.  .  ,  .  I  dn  remember  W. 
U.  Cleveland.  He  was  a  lawyer  in  good 
standing  about  tbe  year  1660.  He  did  atUiDea 
attend  to  business  both  for  myself  and  hua- 
band.  I  have  owned  and  sold  coosidembla 
real  property  in  Texas,  and  still  own  property 
and  have  experience  in  dealing  in  lands  and 
ciry  lota.  .  .  .  Tbe  deed  from  me  to  HcHiilaB 
recites  a  consideration  of  )I00,  but  I  do  not 
recollect  of  recelvine  but  $00.  I  received  $00, 
as  before  staiedi  my  husband  never  received  a 
cent.  I  don't  know  anylbing  about  what  other 
persona  may  have  received.  I  know  nothiDit 
of  any  note.  I  don't  know  anylbing  about  tbe 
money  having  been  paid  to  Cleveland:  it  U 
was.  I  don't  know  anything  about  it." 

■George  C.  AUgett,  being  called  as  a  [263 
witness  Tor  the  defendants,  leatifled:  "I  am 
plaintiff's  attorney.  1  do  not  know  Mrs.  Hai; 
U.  Scbwalby  personally.  I  received  the  deed  to 
Duncan  B.  McMillan  from  Amanda  J.  Dig- 
nowity,  attorney  in  fact  (or  Anthony  11. 
Dignowity,  by  mail.  It  was  sent  to  me  bj 
Joseph  Spence,  .Ir.,  who  Is  a  lawyer  and  land 
aitent  of  San  Angelo,  Tom  Oreen  county, 
Tezaa.    I  never  saw  Hra.  Schwalby." 

James  H.  French,  a  witness  for  the  defend- 
ants, teatifled;  "I  was  mayor  of  tbe  dtj  of 
Ban  Anionio  in  1870.  at  tbe  time  the  dty  pur- 
chased  tbe   property  from   Mrs.   Dignowity. 

The  city  paid  Die  conaideralloD,  $ ,  to  Hn. 

Dtgnonlty  in  1877.  The  government  build- 
ings, the  officers'  qnartera,  were  placed  upon 


city  purcbaaed  from  Mrs.  Dignowity  and  paid 
tbe  money,  the  city  bad  notice  of  Ibis  claim, — 
tbat  is,  tbe  daim  of  D.  B.  McMillan.  We  had 
this  notice  from  Mra.  A.  J.  Dignowity.  Hra. 
Dignowity  refused  to  give  a  waaanly  deed  lo 
the  lot  in  controversy.  I.  aa  mayor  of  Um 
city,  bad  notice  of  tbe  HcMillan  claloi  at  tbe 
time  tbe  city  purchsaed.  There  waa  no  coe- 
sideralion  paid  direct  from  the  government  lo 
tbe  city  for  the  property.  It  was  a  donatkM 
from  the  city  to  the  govemmenL  Tbe  dty 
never  received  any  congideration  from  the  gov- 
ernment for  tbe  conveyancej  but,  by  reason  of 
Ibe  establishment  of  the  military  headquarter* 
here,  tbe  city  baa  received  a  tbonsand  fold 
beneQt  on  the  consideration  paid  by  ber  to 
Mrs.  Dignowity." 

Andrew  J.  Evans,  being  called  bv  the  de- 
fendants, tesllflcd;  "I,  as  United  Slates  dis- 
trict attorney  for  the  western  district  of  Teia^ 
in  187S  made  an  eiaminatioo  of  the  title  totbe 
lot  in  controversy,  and  traced  the  title  back  Ut 
the  case  of  Uaii  v.  ^i>  Antonio.  7  Tex.  2S& 
I  examined  the  records  of  deeda  for  Bexar 
countv,  Teiaa.  and  did  not  find  any  deed  of 
record  frnm  Dignowity,  and  after  I  Dad  made 
the  examination  I  believed  the  title  was  good. 
I  so  advised  the  department  at  Wasbingtoo, 
and  upon  my  advice  tbe  government  took  Ibt 
deed  from  tbe  dty  In  food  fatib." 

Upon  croM-ezamlnatton,  Srau  testUedi  "I 


Stamlkt  t  BcBWALor. 


803]inadelbe*esaiiitoationo(Uietitleai>Uoit- 
ad  SUtes  *ttorne;,aDd  adviaed  tliattbe  IJUe  was 
good.  I  uw  the  df«d  from  Hra.  Digoowtlf  aa 
executrix,  etc.,  to  the  citv  of  6bd  ADtonio, 
■rtii  it,  aad  had  Dotlce  of  all  its  reciiali.  I  had 
Ic'onnatloii  of  the  ule  to  Duncan  B.  He- 
UUUn,  but  I  aatlified  myself  that  be  bad  never 
paid  the  pu rebate  money."  He  was  then 
B^ed,  "Wben  j'ou  read  the  deed  from  Hra. 
DIgDOwUy  to  the  city  of  San  Anionlo.  and  saw 
tlM.te  tbe  lot  In  dispute  naa  qnllclnimed,  and 
dcacribed  aa  being  '  knonn  as  tbe  HcMillau 
lot,'  did  Dot  these  facts  create  In  your  mind  a 
Boapicion  that  ibe  title  to  this  lot  was  not  all 
ilgbtT"  To  this  question  the  nItDes3  kd- 
awered,  "They  did  not." 

There  was  do  evidence,  bejoDd  that  above 
aMted,  bearing  upoD  the  qiiesMon  wbelber  Ibe 
deed  from  Dignowitv  to  UcMlllan  was  ever 
delivered;  or  upon  Ihe  question  whether  the 
Uoited  States  took  tbe  deed  from  the  city  of 
Ban  Anlonln  with  DOtlM  of  a  preTious  convey- 
ance  to  McMillan. 

The  dlairict  court  of  Beiai  couotv sustained 
tbe  plaiDtifTs  exceptjoDS  to  the  pleas  of  the 
ataluies  of  limitations,  and  ordered  tboee  pleas 
to  be  ttnick  out;  Overruled  the  other  excep- 
tions of  the  plainlISs;  and  gave  judsment  for 
tbe  plainltfTs  and  the  interveDor  ogaiost  the  in 
dlTidual  defendanis  aad  the  Dolled  States  for 
two  thirds  of  the  title  to  Ibe  laDd,  and  for  pos- 
■esalon  Jointly  with  the  defendants  of  the 
Whole,  and  for  costs,  and  allowed  to  the  United 
Stales  tbe  value  of  tbetr  Improfemenis.  On 
Harch  24,  IBOO,  tbe  United  States  aod  the  other 
defendants  appealed  lo  Ihe  aupieme  court  of 
Ihe  state  of  Texas,  which,  on  March  4, 1892, 
ordered  tbe  fudgment  to  be  set  aside  and  tbe 
action  dismissed  as  a^insl  the  United  S^lates, 
■Dd  affirmed  the  Judsment  as  against  tbe  iodi- 
vldual  defcDdaDts.  Stanley  v,  ikiitealbii,  85 
Tex.  S4S.  Upon  a  writ  of  error  sued  out  bv 
the  United  Suies  and  the  other  defenrlanla,  tliV 
Jodinnent  of  the  supreme  court  of  Texas  was 
reversed  by  this  court,  at  October  term,  IBe2, 
■nd  Ibe  case  remanded  for  further  proc«^ed!nf^ 
not  Inconsistent  with  iU>  oplnioo,  reported  147 
D.  S.  608  [37:  260].  The  supreme  court  of 
Ihe  state  thereupoo  vacated  Its  own  judgment, 
rerersed  tbe  judgment  of  the  district  court. 
S04J  and  *remanded  the  case  to  that  court 
for  such  furlher  proceedings. 

Id  that  court,  leive  to  ale  an  amended  an- 
fwer  was  then  requested  by  the  individual  de- 
fendants, with  whom,  as  the  record  slated, 
"come  also  Ihe  United  Stales  of  America,  by 
tbeir  attorney,  Andrew  J.  Etsdi,  wbo  is 
Uolled  Slates  attorney  for  the  western  district 
of  Texas,  duly  appointed  and  commissioned  as 
Mich,  and  who  so  appears  for  Ihe  said  United 
Slates  of  America  by  direction  of  tbe  Attorney 
Qenersl  of  the  Uni'ed  Stales  of  America:"  and 
wbo.  as  evidence  of  aucb  direction,  exhibited 
and  filed  a  letter  dated  April  18,  1889.  from  tbe 
Becretarj  of  War  to  tbe  Attorney  Oeneral,  re- 
latiDg  to  this  suit,  and  requesting  that  "tbe 
proper  United  States  attorney  be  instructed  lo 
appear  and  defend  the  Interests  of  the  United 
mates  in  this  matter;"  and  a  letter  dated  April 
SO,  1880,  from  tbe  Alloroey  Oeneral,  enclosing 
the  letter  of  Ihe  Secretary  of  War.  and  "in 
compliance  with  his  request"  inalructiog  the 
1«K  U.  8. 


Leave  being  granted,  the  United  Statea,  by 
the  district  attorney,  ''by  direction  of  the  At- 
torney Oeneral.  as  heretofore  exhibited  to  the 
court,"  together  with  the  Indlvidiinl  defend- 
ants,  filed  two  pleas  in  bar:  Isl,  that  this  was 
ao  action,  nominally  against  Ihe  individual  de- 
fendanta,  "but  In  fact  against  Ibe  United 
Statea  of  America,  a  sovereign  corporation  not 
liable  to  suit  in  this  court  or  any  other.  In  the 
absence  of  aD  act  of  Congress;"  2d,  that  tbe  ac- 
tion was  against  Ihe  property  of  the  United 
Stales;  and,  in  connection  with  each  of  these 
pleas,  alleged  that  the  individual  defendania 
were  officers  Id  the  military  service  of  the 
United  Slates,  in  possession  as  such  of  this 
IsDd,  under  and  by  direction  of  the  President 
of  tbe  United  Stales  of  America,  the  Com- 
mander In  Chief  of  the  Army  and  Navy  of  the 
United  States,  and  not  of  tbelr  own  volition, 
will,  or  wish,  and  that  neither  of  them  ever 
pretenited  to  bold  or  have  posseaaion  or  right 
of  possession,  or  title  or  color  of  title,  of  the 
lend,  aa  Individuals,  and  that  this  suit  was  but 
a  palpable  device  to  maintain  an  action  at  law 
against  the  United  States  and  their  *prop-r2tt5 
erty,  and  should  not  be  further  maintained;  and 
hIso  pleaded  not  guilty;  and  that  the  United 
Stales  bad  betdad  verse  possession  in  good  faith, 
under  a  warranty  deed  made  lothem  in  1875  bv 
'he  city  of  San  Anlonio,  and  without  knowl- 
edge or  suspicion  of  any  adverse  title,  end  that 
itie  L'Dtted  Statea  were  innocent  purchasers  of 
Ibe  land  for  a  valuable  consideration,  without 
notice  of  the  plaintiff's  unrecorded  claim;  and 
set  up  Ibe  itatutea  of  limitations,  and  a  claim 
for  Improvementa,  as  in  their  former  answer. 

The  cose  was  again  tried  by  ihe  district 
court,  without  a  jury,  and  the  same  evidence 
introduced  as  at  the  first  Irlal.  The  court 
overruled  Ihe  first  and  second  plena  in  bar;  and 
adjudged  that  Bpence,  the  Intervener,  take 
Doiblng  by  bis  petition;  that  tbe  plalotiffs  re- 
cover from  the  individual  defeodanla  one  an. 
divided  third  part  of  the  lots  in  queslion,  and 
Ihe  sum  of  1126,66  for  their  use  and  occupa- 
tion of  ibai  part,  and  costs,  and  be  put  In  joint 
possession  with  the  defendants:  and  that  tbe 
United  States  be  allowed  the  sum  of  fSSS.n 
for  ItnprovementB, 

Thereupon,  as  the  record  stated,  "all  parties, 
to  wit,  tbe  plaintiff,  thelDlerfener,  Ibe  defend- 
ants, and  tbe  United  States  of  America,  In  open 
court  excepted  lo  the  Judgment  of  the  court, 
and  gave  due  notice  of  appeal.''  And  a  report 
or  stntement  of  tbe  case,  called  in  tbe  Texas 
practice  "a  statement  of  facta,  or  agreed  state- 
ment of  tbe  pleadings  and  proof  (the  material 
parts  of  which  are  given  above),  was  made  up 
by  the  partlesaDd  certified  by  the  Judge-  Tex. 
I&v.  Slat,  I87B,  S§  T877, 1414;  Tex.  Stat  April 


States,  and  an  assignment  of  errois  by  the  de- 
fendants, and  upon  cross-assign m en ta  of  errors 
by  Ihe  plaintiffs  and  by  the  Intervener,  tbe  case 
was  taken  to  the  court  of  civil  appeals  for  tbe 
fourth  supreme  judldal  district  of  the  state  of 
Texas,  which  affirmed  the  judgment,  except 
as  to  tbe  allowance  for  Improvements;  and 
thereupon,  "proceeding  to  tendw  such  jndg- 
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ment  as  should  have  bero  reudered  by  Ibe' 
cuurt  below,"  adjudged  that  tbe  plalutlni  re- 
cover of  the  Individual  defendaula  one  uudi- 
Tlded  third  part  of  Ihe  land  (dwcribing  il),  and 
266]tbe  sum  of  $120.66  Cor  the  use  aud  *occu- 
patioD  of  that  pan,  with  intereac  tbereoD  from 
the  dale  of  the  ludf  ment  below,  and  costa. 
and  "have  their  writ  of  poaKuion  againat 
laid  dt'fendanta  and  all  other  persons  who 
have  entered  laid  premises  since  tbe  filing 
of  this  suit  OD  tbe  23d  daj  of  February,  ]8»9, 

fijacing  tbem  in  joint  possessloo  with  the  de 
endanlH;"  tbat  spence.  the  lutervener.  lake 
uotbing  by  his  suit:  and  "that  tbeplainlilT  in 
error,  Uie  Oniied  Stales  of  America,  who  vol- 
Qntarily  made  Itself  a  party  in  tbe  court  l<elow, 
tahe  DOlhlcK  l>;  il*  plea,  and  pay  all  cnsls  o( 
Ibiscourtandof  the  court  below."  Tlie  opinions 
on  rendering  tbat  judgment  and  on  deaying  a 
motion  for  a  rehearing  are  reported,  under  tbe 
Dame  of  UniUd  gtalii  v.  Bcliualby,  lu  8  Tei. 
Civ.  App.  679.  685. 

Tbe  supreme  court  of  Ibc  stale  of  Texas  de- 
nied a  petition  of  the  nulled  States  for  a  writ 
of  error  from  tbat  court  lo  ttic  court  nf  civil 
appeals.  Tbe  chief  .lustice  of  tbe  courl  of 
Civil  appeals  lefused  to  allow  to  ttie  United 
Stales  a  writ  of  error  lo  bring  up  tbe  case  to 
Ibis  court.  Tbe  present  writ  of  error  was 
thereupon  sued  out  by  the  Individual  defend- 
ants and  the  United  tjtates,  and  was  allowed 
by  a  justice  of  this  court. 

Mr.  Holmaa  Comrftd,  Solicitor  a«nersl, 
for  plaintiffs  in  error. 

Mturt.  A.  H.  Garland  and  B.  C.  Oar- 
land  for  defendants  in  error, 

Mr.  Juttiee  Oray  delivered  the  opinion  of 
the  court: 

Tbis  action  was  brougbt  In  a  district  court 
of  the  slate  of  Texas,  by  Mary  A.  Bchwalby 
and  ber  busband  ngainsl  General  Stanley  and 
Olber  officers  of  tbe  Army,  to  Iry  the  title  to  a 
parcel  of  land,  part  ol  the  military  reservation 
of  tbe  United  States  at  San  Antonio.  Tbe 
plaioliSs  claimed  title  In  one  third  of  the  land, 
and  possession  of  tbe  wbole;  and  Jnseph 
Spence,  Jr.,  lotervening,  also  claimed  title  In 
one  Ibird.  The  diairict  attorney,  professing  to 
act  in  bebalf  of  tbe  Untied  States  under  in- 
Btructlons  from  tbe  Atlorney  General,  joined 
wiifa  tbe  defendants  In  an  answer  selling  up 
207]iheae  'defenses:  1st.  That  the  action  was 
really  against  tbe  United  States,  wtao  were  not 
liable  to  be  sued.  2d.  Not  guilty.  3d.  Title 
In  rhe  United  Stalea.  4lh.  Tbe  atatules  of  tlm- 
ItatioDSof  Texas.  6Ih.  Permanent  and  valua- 
ble Improveoients  by  the  Uni led. States. 

At  the  first  trial,  tbe  inferior  court  gave  judfc- 
meol  for  the  plaintiffs  and  Ibe  intervener, 
against  the  United  States,  as  well  as  against 
tbe  original  defeadami,  for  two  [birds  of  ibe 
title  in  tbe  laud,  and  for  joint  poaaession  with 
tbs  defendants  of  tbe  whole,  and  allowed  tbe 
United  Statesfor  their  improvements.  On  ep 
peal  from  that  iudgment,  the  supreme  court 
of  tbe  stale,  on  March  4.  11)92.  held  that  the 
district  atlorney  could  not  submit  the  rights  of 
tbe  United  Stales  to  tbe  jurisdiction  of  the 
eouri;  tbat  Ibeplalotiffs  andthe  iolervener had 
made  out  tbeir  title:  that  the  United  Slates 
were  not  innocent  purchasers,  and  bad  no  title 


to  tbe  laud;  and  tbat  tbe  stalutesof  limltatloni^ 
as  they  did  not  bind  the  United  States,  could 

not  be  pleaded  by  ibe  United  Stales,  or  by 
their  officers  acting  nnder  tticm;  and  therefore 
disallowed  the  claim  for  improvements,  set 
aside  the  judgment,  and  dismissed  tbe  action  ■• 
against  tbe  United  States,  and  affirmed  Ibe 
judgment  against  Ibe  other  defendants.  B5 
Tex.  349.  But  this  court,  at  October  term, 
1893.  upon  writ  of  error,  held  tbat  the  United 
Stales  and  their  agents  were  entitled  to  the 
beneBt  of  Tbe  statutes  of  limltatioos;  and  there- 
fore, without  any  consideration  of  the  caae  upon 
ils  meiiis.  reversed  the  judgment,  and  re- 
manded tbe  case  for  further  piwxedings  not 
Inconsistent  with  its  opinion.  147  U.  S.  008, 
519,  530  [87:  260,  364]. 

Tbe  case  having  been  remanded  accordingly 
to  the  supreme  court  of  tbe  stale,  and  by  tbat 
court  to  the  district  court,  an  amended  an- 
swer, setting  up  subsLanlially  tbe  same  defenses 
flsl>efore,  was  filed  by  Ibe  individual  detend- 
anls,  and  by  the  district  allomey,  purportln|f 
lo  act  in  behnlf  of  the  United  States  under  tbe 
instrucilons  of  the  Attorney  General,  Those 
instructions  (then  first  filed  to  tbe  case)  appear 
to  have  been  giveo  by  the  Altomer  Oeneral  at 
the  request  of  the  Secretary  of  War.  and  lo 
have  been  only  "lo  appear  and  defend  the  in- 
terests of  Ibe  United  Slates  involved"  in  tbia 
suit.  The  'district  court,  upon  thesame[208 
evidence  as  at  the  first  trial,  adjudsed  that  the 
plaintifTs  recover  from  tbe  individual  defend- 
aolB  one  undivided  third  part  of  tbe  land,  and 
coats,  and  be  put  in  Jntni  possession  with  tbem; 
and  that  Ihe  United  States  be  allowed  for  their 

Tbe  cose  was  taken  by  writ  of  error  In  the 
court  of  civil  appeals,  which  bad  been  vested, 
by  tbe  statutes  of  Tetaa  of  April  13,  1HS3,  with 
appellnle  Jorisdiciion  from  Ihe  district  courts. 
with  a  provNiun  for  tbe  review  of  lis  decisions 
bv  tbe  supreme  court  of  tbe  stale  upon  peiltion 
for  a  writ  of  error.  Tei.  Re*  Stat.  gS  lOllo- 
lOlle;  Tex.  Slat.  1892,  chap  14,  §  1;  chap.  18. 
e  G:  Gen.  Laws  1st  Seas.  22d  Leg.  pp.  19,  SO, 
26. 

The  court  of  civil  appeals  affirmed  tbe  tuds- 
ment  of  tbe  district  court,  except  as  to  tbe  al- 
lowance for  Improve  men  Is;  and.  "proceeding 
to  render  such  judgtmenl  as  should  hate  been 
rendered  tiy  tbe  court  below,"  adjudged  that 
tbe  plaintiffs  reco\eT  luilgment  asainsl  the  in- 
dividual defendants  for  one  undivided  third 
part  of  tbe  land,  aod  for  coals,  and  "have  their 
writ  of  possession  against  said  defeodanls  and 
nli  other  persons  who  have  entered  said  prem- 
ises since  the  filing  of  Ibis  suit,  placing  tbem 
In  joint  possession  with  tbe  defendantfi,"  and 
that  tbe  Uniicd  Slates  pay  all  the  costs  in  the 
case.  The  views  of  that  court  are  shown  by 
tbe  following  extracts  from  its  opinion:  "In 
1881  or  1883  the  United  Slates  weot  inln  poa- 
session  of  the  lot  by  virtue  of  the  deed  [from 
the  city  of  San  Antonio]  aod  were  oc'upying. 
using,  and  enjoying  the  same  np  lo  Ibe  ttma 
the  suit  was  icstituled  on  Februsrv  28,  18^9. 
The  United  States  had  actual  notice  that  ibe 
lai>d  had  been  conveyed  by  Mrs.  Dignowily  to 
Duncan  B.  McMillan,  at  ibe  time  the  deed  was 
made  to  tbem  by  tbe  city  of  San  Antonio,  and 
did  not  make  Ihe  improvements  in  good  faitb. 
Tbe  claim  of  Joaepb  Spence  waa  barred  by  fl*e 


,„„,Co()ljlL-IJ.»- 


Btaklbt  t.  Schwalbt. 


909-Sn 


jruif  linittslfoi,;  but  Hra.  Scbwalbj  being 
Wider  the  duattlltty  of  covenure,  ibe  statute 
did  DOt  run  aa  lo  ber.  .  .  .  Tbe  United  States 
weiv  sot  sued,  asd  neither  waa  it  allemplrd 
<o  aubjecl  the  propertv  of  tbe  United  Slatea  lo 
tuit:  aDd  uelilier  of  tbeee  proposltfoni  ves  ad- 
vanced orbeld  hy  Ibe  diatrlct  court.  Slanley 
and  ol  here  were  sued  individiiRllvastrespBMera. 
200]  not  as  'officers  of  the  Uolted  SiBles:  and 
the  Uniled  Stales  Toluolarilj  made  ihemselTes 
MTtlei  to  tie  suit  That  this  suit  was  properly 
brought  has  been  decided  in  a  number  of  cases, 
aod  has  been  reefflnned  In  this  Identical  case 

¥~  r  tbe  Supreme  Court  of  the  United  Ststea. 
be  jurisdlcifon  of  Ibe  court  is  uot'ousted  be- 
cause Ihe  individuals  sued  sesert  authority  to 
hold  posscssloQ  of  tbe  property  as  officers  of 
Ihe  Unlred  States  ffovernmcut.  Tbey  must 
■how  aufflrient  aulborily  in  law  to  protect 
Ihem.  The  mere  fact  that  Individuals  havE 
been  placed  In  pofse^siro  by  tbe  government 
would  not  be  a  valid  defense,  ualeaa  Ibe  gov- 
ernment had  Ibe  lawful  authority  to  ao  place 
them.  ...  If  McMillan  bad  not  paid  the  pur- 
chase moo  ey,  'bat  did  not  place  appellBOlaln 
any  better  position  as  to  notice.  Tbey  bad 
actual  notice  of  hts  claim,  and  took  tbe  risk  In 
making  [be  iraprovemeDts."  &Tei.  Civ.  App. 
STtl,  68I,SH2.  684. 

A  petition  for  a  writ  of  error  to  the  conrt  of 
civil  appeals  having  been  presented  to  tbe  su- 
preme court  of  Ibe  state,  and  denied,  the  pres- 
ent writ  nf  error  from  this  court  was  properly 
aridrvsied  to  tbecourt  of  civil  appeals,  in  whicn 
Ibe  record  remained.  U.  S.  Hev.  Stat.  ^  709; 
Oif!;ars  v.  McVeigh,  BO  U.  8.  88  Wall.  2W 
[W:  150];  Po<legi  v.  Blaek  Rirer  Imp.  Co.  113 
tr.  8.  8!  [28:  8381;  FU/ier  v.  Carrie-  {"Fither- 
T.  Periiji^')  128  U.  S.  S22  [80:  1192T. 

It  Is  contended  by  the  Solicitor  General  in 
behalf  of  the  United  Btnies  that,  upon  the 
taclA  shown  by  the  record,  tbe  Judgment 
should  be  reversed,  for  several  reasons,  all  of 
which  are  worthy  of  considers II on.  and  may 
conveniently  be  considered  In  the  following 
order 


Second.  Tbat  tbe  claim  of  the  plaloliSs  was 
barred  by  thealalule  of  llmltailona. 

Tbfrd.  That  tbe  deed  from  Dignowlty  to 
HcMillnn.  under  whom  tbe  plaintiffs  claim, 
was  never  delivered. 

Fourth.  That  Ihe  United  Suiea,  when  they 
took  iheirdeed  from  tbe  city  of  San  Antonio, 
bed  DO  DOlice  of  a  previous  conveyance  to  Hc- 

UillBD. 

It  IB  a  fundameotal  principle  of  public  law, 
S70]aft1rmed  by  a  'long  aeries  of  decisions  of 
this  court,  and  clearly  lecogblzed  in  Its  former 
Opinion  in  Ibis  case,  that  oo  suit  can  be  main- 
talced  against  the  United  States  or  against 
their  property.  In  any  court,  wllhnut  eipress 
aulboriij  of  Congresa.  147  U.  S.  SIS  [37;  301]. 
Bee  also  Relknap  v,  Schild.  181  U.  S.  10  [ant*. 
SM].  Tbe  Uniled  States  by  various  acts  of 
Congress,  have  consenled  to  be  sued  in  Ihelr 
own  courts  In  certain  classes  of  cases;  but  tbey 
have  never  consented  to  be  sued  Id  tbe  courts 
of  a  slate  in  any  case.  Neither  the  Secretary 
of  War  Dor  Ihe  Attorney  Oeoeral.  nor  any  sub- 
ordinate of  either,  has  Men  authorised  to  waive 
MS  V.  S. 


the  cxempllon  of  Ihe  United  State*  from  Jud^ 
cial  process,  or  to  submit  tbe  United  Statea  or 
their  property  lo  the  iurisdiction  of  the  court 
in  a  suit  brought  against  their  officers.  Cam 
y  Trrrta.  78  U.  S.  11  Wall.  196.  202  [20: 134, 
135];  Corr  v.  UniUd  fitattt.  88  U.  8.  438.  i3S 
[35:209,  2111;  United  Statet  v.  Lee.  106  D.  B. 
106,  205  [27;  171.  17S],  Tbe  original  Instruc- 
tions from  the  Attorney  General  to  Ihe  dis- 
trict ationiey,  having  now  been  filed  and  mado 
part  of  the  record,  are  shown  lo  have  been,  u 
they  were  at  (he  former  stage  of  this  case  sup- 
posed by  tbe  supreme  court  of  Texas  and  liy 
IbiBCOurt  lo  be,  no  more  than  "toupprarand 
defend  tbe  Interests  of  tbe  United  Slates  in- 
volved" in  thissult,— that  is  lossy,  by  appearing 
and  iflkingpartin  the  defense  of  the  officers, 
and.  if  deemed  advisable,  by  bringing  tberigbu 
of  tbe  United  States  more  disiiDCtly  to  tbe  no- 
lice  of  Ihe  court  by  formal  suggesilon  in  their 
name.  85  Tei.  854:  147  U.  8.  518  [37:  M21. 
As  tbe  present  Chief  Justice  tbeo  temarkea, 
repeating  tbe  words  of  Ohirf  Jtiitiee  MarsLall 
In  the  leading  case  of  Tht  Exchange  v.  Me- 
Faddtn,  11  u!  8.  7  Crancb,  116,  147  [3:  387, 
2S7]:  "There  seems  to  t>e  a  necessity  for  ad- 
miltlDg  that  tbe  fact  might  be  disclosed  to  the 
court  bv  the  suggestion  of  the  attoroev  for  tbe 
United 'States."  The  answer  actually  Hied  by 
the  district  attorney,  if  treated  as  undertaking 
to  make  Ihe  Uniled  Sistesa  party  defendant  In 
the  cause,  and  liable  lo  have  judgment  ren- 
dered against  tbem,  was  In  excess  of  tba 
instructions  of  the  Attorney  General,  and  of 
anv  power  vested  by  law  in  him  or  in  the  dis- 
trict ailomey.  and  eould  not  conailtute  a  vol- 
untary submissirm  by  the  Uniled  Statea  to  Ihe 
Jurisdiction  of  the  court. 

•The  Judgments  of  Ihe  courts  of  the  [271 
stateofTeias  appear  to  have  been  largely  tmaed 
00  rM(«fS(fll«  V.  £«,  106U.  8.  ]M[27;ni]. 
In  that  case  an  aclion  of  ejectment  was  broujibt 
in  tbe  circuit  court  of  the  Uoiled  Blatea  agaloat 
ofBcers  occupying  In  behalf  of  Ihe  United 
Slates  lands  used  tor  a  military  station  and  for 
a  national  cemetery.  The  Attorney  Geaeral 
filed  n  suggestion  of  these  facts,  and  Insisted 
Ihal  tbecourt  had  no  Jurisdiction.  Theplatii- 
liffs  produced  sufficient  evidence  of  their  litlo 
and  possession;  snd  tbe  Uoiled  Slates  proved 
no  valid  title.  This  court  held  that  ihe  offi- 
cers were  trespassers,  and  liable  lo  tbe  action; 
and  therefore  affirmed  tbe  Judgment  below, 
which,  ss  appears  by  the  record  oF  that  case, 
was  simply  a  Judgment  that  the  pi  aim  itTs  re- 
cover agalDSt  Ihe  individual  defendants  Iha 
posRcssion  of  Ibe  Isods  described,  aod  coals. 
And  this  court  distinctly  recognised  that.  If 
the  title  of  tbe  Uniled  SiBies  were  good,  it 
would  be  a  Jusliflcntion  of  tbe  defendants; 
that  the  Uniled  Stales  could  not  be  sued  di- 
recllv  by  origioal  process  as  a  deiendaut,  ex- 
cept bv  viriue  of  ao  express  act  of  Congress; 
aod  tbat  the  United  Stales  would  not  be  bo'iod 
or  concluded  by  Ibe  JudRment  agalost  Iheir 
officers.  106  U.  8.  109.  206.  223  [27:174,  177, 
1B2]. 

loan  aclioo  of  trespass  to  Iry  title,  under 
Ibe  InwB  of  Texas,  a  judgment  for  the  plalo- 
lifl  is  not  restricted  to  the  possession,  but  may 
be  (as  it  was  in  this  case)  for  Illle  also.  By 
Tex.  Rev.  Stat.  §  4784.  'the  method  of  tryiiig 
title  to  lands,  teoenMiit*,  or  other  real  prope'  t 
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■ball  be  byaclion  of  trespass  lo  trj  title." 


Id  favor  ot  the  plslnllff  for  tbe  whole 
part  of  the  premiaes  Id  contioversy,  the  jndg- 
meat  shall  be  tbal  the  plaiatiS  recover  of 
the  defendant  Ihe  tllle,  oi  poasessioD,  or  both, 
aa  tlie  case  may  be,  of  such  pTemlses,  dsMrlb- 
\ng  ibeoi.  and  wbere  he  recovers  the  posses 
aioD,  that  be  have  bis  nril  of  posaeasioD." 
ByjSWll  the  jud^eat  "  sball  becooclusive, 
aa  to  tbe  title  or  right  of  puswstiioo  eatabltshed 
In  Bucb  actioa,  npoD  Ibe  parly  against  whom 
ft  is  recovered,  and  upon  all  pereODS  claimlog 
from,  through,  or  uoder  aucta  party,  bj  tllle 
arialng  after  tbe cummencementofsuciiaciloD." 
2727  "And  It  has  been  declared  by  Ihe  si 
preme court  of  tbe  atate  thai,  b;  Ihealatulory 
action  of  Irespaea  to  Iry  tllle,  "it  was  ud- 
quesiioaably  tlie  legislntlve  iDteniioQ  to  provide 
a  simple  and  effectual  remedy  tordelermiuing 
every  character  of  conllictin^  tillea   and   dis- 

GutM  claims  to  land,  Irrespeclive  of  the  fact  of 
B  BctnaloccupnQcyoririere pedal  posseasion;" 
and  "  a  method  of  vesling  and  devi'slin);  [be 
title  to  real  estate,  in  all  casea  where  the  riglit 
or  title,  or  interest  end  posseBsion.  of  land  may 
be  involved,"  by  parti tf on  or  otherwise. 
Biit/ga  t.  Gundiff,  U  Tei,  440;  Tilut  v.  John- 
ton,  M  Tex.  %U,  2if8;  Bardy  t.  Beaty,  81  Tex. 
(62.  G68. 

In  the  case  at  bar  tbe  United  Slates,  and 
tbeir  officers  in  their  behalf,  claimed  tllle  Id 
the  whole  land.  Tbe  plainliffs  claimed  title 
in  one  undivided  third  part  only.  The  final 
deciaioD  below  was  againat  the  claim  of  Ibe 
tntervener  for  another  third  part  of  the  land. 
It  was  IhuB  adjudged  that  the  United  Stales. 
had  Ibe  title  in  that  part.  If  not  also  In  tbe  re- 
maining third,  to  which  no  adverse  claim  was 
made.  Bucb  belog  tbe  state  of  the  case,  the 
final  Judgment  in  favor  of  tbe  plaintiffs  for 
the  third  part  awarded  to  them,  and  for  pos- 
session ot  the  whole  jointly  with  the  individ- 
ual defendants,  was  directly  against  the  United 
States  and  against  their  property,  and  not 
merely  against  their  officers. 

The  judgmeol  tor  costs  against  the  United 
States  WHS  clearly  erroneous  In  aov  aspect  ol 
the  case.  Uniud  StaUt  t.  Hoot,  7  U.  8.  8 
Cranch.  78.  Bl,  93  [2:  370,  873.  876];  United 
Shite*  T.  Sartw,  15  U.  8.  2  Wheat.  39S  [4: 
2711;  TI>eAntd^,25V.  8.  12  Wheal.  548, 
SBO,  [6:728,  7S5];  United  Blata  ^.  RinggotdM 
D.  8.  B  Pet.  150,  163  [8;  899,  9031;  Vnited 
aiata  T.  Ih^d,  46  U.  B.  S  How.  2S,  SI  1 13: 
86,46]. 

But,  with  a  view  lothe  ultimate  determina- 
tion of  the  case,  it  is  fit  to  proceed  to  a  consid- 
eration of  tbe  other  questions  arising  therein. 

That  Ibe  United  States  and  their  officers 
were  entitled  to  avail  themselTes  of  the  Slal- 
utee  of  limitatloDa,  waa  adjudged  when  ibU 
case  was  flrat  brought  before  this  court  147 
U.  8.  608  137: 360].  The  court  of  civil  appeala 
ot  the  stale  has  now  held -that  ihoM  statutes 
did  not  run  against  Mrs.  Scbwalby.  because 
abe  wai  under  the  disability  of  coverture. 

The  principal  groundsupon  which  tbe  Sollci- 
273]torGeneraI"conieudB  that  this  conclusion 
was  unwarranted  by  the  facts  of  tbe  case  are 
as  follows:  Digoowity,  under  whom  all 
parties  claimed  title,  had  the  title  and  tbe  con- 
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sequent  rightot  posaeaslon  of  the  land,  at  Uw 
lime  of  his  supposed  deed  lo  McVillaa  in  ISOOl 
The  pomessiun  is  to  be  presumed  to  bave  con- 
tinued inbim,  and  In  those  claiming  uadtv  lb« 
£ut«equent  deed  of  his  widow  to  ihe  city  ol 
San  Antonio  in  May,  187S.  and  the  city's  deed 
to  tbe  United  Slates  In  -Tune,  1875.  There  wa« 
no  evidence  that  McMillan,  or  any  one  claim- 
ing under  blm,  waa  ever  In  actual  pnssessioB 
of  tbe  land.  If  the  title  and  tberigbtof  posses- 
sion were  ever  In  McHillan,  tbey  descended  10 
his  daughter  Mary  and  her  cobelra  upon  hia 
death  In  1865.  She  was  then  under  the  dia- 
ablUty  ot  tntaucT,  having  been  born  Septem* 
her  11.  1848.  On  September  11,  1809,  she  bo- 
came  ot  age,  and  tbe  statutes  o(  limiiatlona 
began  lo  run  against  ber,  and  could  not,  by  « 
general  rule  of  law  recognised  alike  by  this 
court  and  by  the  supreme  court  of  Texas,  be 
again  suspended  by  tbe  new  di!abi1ity  created 
by  her  subsequent  marriage  to  Scbwulby  on 
January  IS.  1871.  McDonald  ».  Hocej/.  110 
U.  8.  618  [38:2091;  Wliite  v  Utimer,  12  Tex. 
61.  Bee  also  McMatttn  t.  Xi'U.  30  Tex.  S91; 
Jaektm  r.  Hmfton,  84  Tex.  622. 

But  the  Btatutes  of  limitations  of  Texaa  do 
notappearto  run  against  Rsult  to  recover  real 
estate,  except  in  favor  ai  one  in  "  adverse  pos- 
session,"  which  is  defined  to  be  "an  actual 
and  visible  appropriation  of  land,  commenced 
and  continued  under  a  claim  of  right  incon- 
sistent with  and  hostile  to  tbe  claim  of  another.' 
Paachal,  Dig.  arts.  4621-4824;  Tex,  Rev,  Blat. 
^^3101-8109.  There  was  no  affirmative  evi- 
dence showing  that  sucb  adverse  possession  ot 
the  United  Statea.  or  ot  their  predecessors  in 
title,  the  city  of  Bsn  Antonio  and  Dignowity, 
began  before  1882,  at  which  time  Mia. 
Scbwalby  was  under  the  disability  of  cover- 
ture; or  who,  if  any  one,  before  that  time, 
was  Id  actual  posseaslon  of  the  land;  althougb 
Mn.  Di)[oowity  testified  that  abe  paid  tbe 
taxes  npoo  it  from  1860  until  she  conveyed  it 
to  the  dty  in  May,  1876.  Tbe  conclusion  that 
the  plaintiff's  claim  wbb  not  barred  may  there- 
fore have  rested  upon  a  possible  inference  of 
fact,  rather  than  upon  a  delermioatlou  ot  law. 

•Upon  tbe  question  whether  the  deed  (274 
from  Dignowiiy  to  McMillan  waseverdelivered 
to  tbe  grantee,  or  to  any  one  in  his  bebalf  or 
claiming  under  him,  the  evidence  waa  in  sub- 
stance as  follows:  Tbe  deed  was  executed 
May  9,  1860.  by  Mrs.  Dlgnowity.  under  a 
power  of  attorney  from  ber  husband;  was  ac- 
knowledged by  ber  on  the  same  day  before 
William  H.  Cleveland,  who  was  a  notary  pub- 
lic, and  was  a  lawyer  who  bud  sometimes  dona 
business  for  ber  husband  and  herself;  and  wm 
left  by  her  with  Clevelaod.  Tbe  considera- 
tion named  In  the  deed  was  )100,  only  *50  ot 
which  was  paid;  And  that  was  received  by  ber 
about  the  time  of  executing  tbe  deed.  She 
testified  that  she  did  not  know  whether  or  not 
she  ever  formally  dellTcred  possession  of  tbe 
land  to  McMltlaoor  bis  agent:  but  that  sbe 
continued  to  pay  the  taxes  on  tbe  land  until 
she  sold  and  conveyed  it  to  the  city  of  San 
Antonio  In  May.  1875,  Tbe  deed  loMcMlllan 
was  not  recorded  unlil  September  80.  1889, 
more  than  twenty-nine  veara  after  its  ex>-cu- 
lion.  There  waanoevidence  where  tbe  deed 
was  during  that  time,  or  by  whom  It  was  left 
for  lecoid:  nor  waa  there  tar  eiplanatioo  ot 
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the  delsy  In  rMordlnr  It  Mre.  Hcbwalby > 
■ttorney  tcatlQed  th«t  he  oeier  snn  ber.  and 
did  Dot  know  ber  peraonslly;  and  that  be  re- 
ceived the  deed  by  mail  trom  SpuDce,  a  lawyer 
and  land  aiteQt.  Speoce  was  tbe  iDtervener  to 
tbl»  case,  clalinliig  title  Id  one  third  ol  tbe 
land  under  a  deed  from  HcMillan's  «od,  exe- 
cuted, acknowledged,  and  recorded  In  Harcb, 
1889. 

This  eTldenee  ia  far  fram  Batiefactory  aa 
proof  of  aa  actual  delivery  of  the  deed.  Bui, 
coQsfderJDg  tbat  the  deed  to  HcMillan  may 
poMibly  bare  come  from  bim  loto  tbe  bands 
of  hia  BOD,  and  Ihence  Into  tbose  of  Speoce, 
and  tbat  some  piesiimption  of  delivery  may 
Arise  from  tbe  platutiffs'  possessioD  of  tbe  deed, 
we  are  out  prepared  to  My  that  the  evidence 
was  tnsufBciect,  as  matter  of  law,  to  warrant 
tbe  conclusion  tbat  tbe  deed  was  in  fact  deliv- 
ered. See  Sitard  v.  Davit.  31  D.  S.  8  Pet.  18*. 
1H7  re:  842.  817]:  Game>  v,  Stila.  39  U.  8.  14 
Pel.  832,  aa?  [10:  476.  479). 

The  more  serious  question  Is  whether  there 
was  aoy  evidence  Ibnt  tbe  United  Blates  took 
(he  deed  froni  the  city  of  San  Antonio  in  June, 
375)1875,  with  notice  of  a  previous  •convey- 
ance 10  McMillan.  All  the  evidence  wbich 
can  be  suppOKd  to  bave  aoy  bearing  upon  this 
point  was  as  follows: 

Ttic  deed  from  Mra.  Dignowlty  to  the  city 
of  San  Antonio  was  a  quitclaim  deed :  und  the 
mayor  lestified  that,  at  tbe  time  of  the  purchase 
b^  tbe  city,  he  had  notice  from  Mrs.  Dlino- 
wityol  HcMillan's  claim.  But  tbe  deed  from 
tbe  city  lo  the  United  Stales  was  a  deed 
of  warranty,  conveylttR  this  and  other  lands  to 
tbe  Uoliea  SiBtes  for  military  purposes;  tbe 
consideration  recited  tberein  was  nol  merely 
(be  payment  of  tbe  nominal  sum  of  $1,  but 
"divers  and  other  good  and  sulficieot  coDijd- 
«ia1ious  tbereunto  moving;"  and  the  convey- 
aoce  V  as  in  fact,  as  appears  by  Ihe  uncontra- 
dicted testimony  of  tbe  major,  for  the  very 
valuable  consideration  inuring  to  I  be  city  from 
the  establlsbmeol  of  the  mllitaty  headquarters 

The  district  atlOTitey  who  made  tbe  exam- 
fnation  of  the  title  for  the  United  States  testi- 
fied that  be  examined  tbe  records  of  tbe  county: 
tbat  he  read  tbe  quitclaim  deed  from  Dieoo- 
wltj  10  the  city,  and  had  notice  of  all  lis  con- 
teols:  tbat  he  found  no  record  of  any  other 
deed  from  Dl^oowiW:  and  tbat,  after  making 
tbe  examination,  he  believed  tbe  title  was  good, 
and  so  advised  the  department  at  Wasbinelon. 
and  upon  his  advice  Ibe  government  took  the 
deed  from  the  city  in  jrood  falih.  Upon  cross- 
examination,  he  tesllQed  tbat  be  "bad  Infor- 
mation of  tbe  sale  to  McMillan,"  but  salisfled 
himself  tbat  he  bad  never  paid  the  purchase 
tDOoey:  and  that  the  facts  that  the  deed  from 
Dignowity  to  the  city  was  a  quitclaim  deed, 
and  descritied  the  land  as  "known  aa  tbe  Mc- 
Millan lot."  created  no  suspicion  In  his  mind 
that  the  title  waa  nol  all  rigbt. 

By  the  statutes  of  Texas,  lands  cannot  be 
conveyed  from  one  lo  another  except  by  in- 
atrument  in  writing;  and  unrecordeo  convey- 
ances of  lands  are  void  as  against  Butne- 
quent  purchasers  for  valuable  coDsideratloo 
witbout  notice,  but  are  valid  as  between  the 
parties  and  tbelr  heirs,  and  as  to  all  subsequent 
puTcbaaers  wltb  notice  Cberoot  or  wilhoul  valu- 
able conaideratloD.  Paschal,  Dig.  irta.  997, 
162  U.S. 
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4988;  Tex.  Rev.  Stat.  §g  S48,  M9. 4332.  Thesa 
provisloQS  have  not  been  regarded  *as  io-[U70 
troducing  a  new  rule;  but  only  as  declaratory 
of  tbe  law,  as  recognized  In  tbe  chancery  jurii- 
~~  jdeoce  of  England  and  of  tbe  Uoiied  Stales. 

rki  V.  Wiiiard.  1  Tex.  380. 

A  purchaser  of  land  for  valuable  coosldera- 
tion  may  doubtless  be  affected  by  knowledge 
which  an  altoroey.  solicitor,  or  conveyancer, 
employed  by  bIm  in  the  purcbase,  acquires  or 
bas  fcfaile  ao  employed,  because  it  is  Ihe  duty 
of  the  agent  to  communicate  sucb  knowtedira 
to  his  principal,  and  there  Is  a  presumpiion 
that  be  will  perform  tbat  duty.  Hnrnngtan 
V.  Unitf.d  Slnla{"77ie  DiililU4  SpiriU")  78  U. 
8.  11  Wall,  856,  367  [30:  167,  171|;  Rotland  v. 
Hart,  L.  R.  6  Cb.  6TS,  682:  Agra  Bank  v. 
Barry,  L.  R.  7  H.  L.  135;  Kauffman  v.  Itobtg, 
80  Tex.  808.  But  in  order  lo  charge  a  puf- 
chaser  with  notice  of  a  prior  unrecorded  con- 
veysnce.  be  or  his  aeent  must  either  hava 
knowledge  of  the  conveyance,  or,  at  least  of 
sucb  circumstances  as  would,  by  tbe  exercise 


Is  not  a  sufllcienl  foundatioc 
chsrge  a  purchaser  witb  knoivtedge  of  a  title 
in  a  third  person.  Ih'aon  v.  WaU,  K  D.  8.  8 
Wall.  88  [!8;7e7];  Flaggt.  Mann,  3  8umn. 
486,  651;  MnnUfiore  v.  Broane.  7  H.  L.  Cas. 
341,  S63,  369;  Bailry  v.  Barae*  [1S»4|  1  Ch. 
Div.  SB;  Wetherrd  V.  Boon,  17  Tex.  148.  No- 
tice of  a  sale  docs  not  imply  knowledge  of  ao 
oulstandlneaod  unrecorded  conveyance.  MiUi 
V.  S<n'(ft,  75U.S.8Wall.  27  [19:  346];  Holmn 
V.  flout,  10  N.  J.  Eq.  419;  Lamb  v.  Pieru, 
118  Mass,  72, 

A  valuable  consideration  may  be  other  tbna 
the  actual  payment  of  money,  and  may  con- 
sist of  aciH  lo  be  done  after  tbe  conveyance, 
FrtiHt  V,  WiUan,  103  U.  S,  23  [36:360];  IIHm 
V.  Natitynal  Metropolian  Bank,  111  U,  B,  m, 
737  [38:577,759];  4  Kent.  C!om.  483;  Dart. 
Vendors  l6lb  ed,)  1018.  1D19,  The  advantage 
inuring  to  the  city  of  San  Antonio  from  llie 
estalilisbment  of  the  military  headquarters 
there  was  clearly  a  valuable  conslderatioa  tor 
the  deed  of  the  clly  lo  the  United  States. 

A  purchaser  of  'land  for  value  and  wlibout 
notice  of  a  prior  deed  holds  and  can  convey 
an  indefeasible  title:  and  tberetore  the  title, 
either  of  one  who,  without  notice,  purcbase* 
from  one  who  purchased  witb  Dotice.  or  of  a 
purchaser  with  notice  from  a  purchaser  with- 
out notice,  Is  Rood.  'Harruon  v.  Forth,  [377 
before  Lord  gfomers,  Prec,  Cb.  51;  Boontr. 
ChiUa.  85  D.  8.  10  Pet.  177,  209  [B:  888,  899]; 
mpntv,  Arnold.2KtL  819,633:  4 Kent,  Com, 
179,  While  it  is  h,e1d,fn  Texas.tbat  a  purchaser 
who  lakes  a  quitclaim  deed  of  his  granCor'a 
interest  only  is  affected  with  notice  of  all  de- 
fects in  tbe  tide,  yet  mere  knowledge  tbat  the 
deed  is  in  that  form  cannot  affect  tbe  title  of 
one  claiming  under  a  subsequent  deed  of  war- 
ranty from  the  grantee.  United  Slate$  v. 
Caltfornia  <£  0.  Land  Oo.  148  U.  8.  81.  48,  47 
[37:354,  881,  8631;  Jfooi*  T.  Carry,  86  Tex. 
668;  OraTiam  v.  Hawkini.  88  Tex.  628.  8(111 
less  could  oral  notice  to  tbe  mayor  of  McMil- 
lan's claim,  not  shown  to  have  been  communi- 
cated to  ibe  United  States  or  tbeir  attorney, 
affect  their  title  under  the  subeequeot  deed  of 

irranty  from  the  city. 
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McMillan,"  wlih  the  purcbue  moDey  unpild. 
wu  eTldeDtly  no  more  tbu  or  a  bargtiiD  be 
tneen  Mra.  Dlgoowtt;  and  McHillta,  aod  nol 
of  an;  deed  oC  coDTejaoce.  He  aeaiched  ibf 
recomB.  and  found  no  lucb  deed,  and  advlged 
the  ITaited  States  that  the  title  wu  cood.  The 
deed  from  Mrs.  Dignowit;  lo  McMillaa,  now 
produced,  bad  then  already  remained  unre 
corded  for  flfleen  jears;  and  tbere  is  no  evi- 
dence ID  whose  cu8lod;f  it  wiu,  or  that  the  at- 
lomey  had  anjreasiin  to  suppoK  that  It  existed, 
or  could  have  learned  anylhmg  about  it  from 
Mrs.  DiKnowity,  or  knew,  or  bad  the  meaOB  of 
auertainlng,  where  McMillan  lived,  or  whether 
ha  was  living  or  dead.  The  mere  deacriplion 
of  the  land  ai  "known  ni  Ibe  HcHIIIan  lot" 
raleed  no  Inference  that  it  was  atiU  owned,  if 
It  ever  bad  been,  by  any  one  of  that  tiaiue. 

The  evideoce  appears  lo  ua  wholly  loaufB- 
cient,  in  fact  and  Id  law,  to  support  the  con- 
clusion that  theallorneybad  any  DOlice  of  the 
previous  deed  to  HcHlllan.  or  any  knowledge 
of  «ucb  circumstances  lending  to  prove  the  ex- 
istence of  rar'h  a  deed,  that  he  should  have 
considered  or  treated  tbem  as  of  aov  weicht,  or 
have  report,  d  ifaem  to  tbe  authorities  at  Wasb- 
iDgion.  Tlie  inevitable  conclusion,  as  mailer 
of  law,  1b  tbal  tbe  Uoiied  Suiea  acquired  a 
Kood  and  valid  title,  ai  loDOCent  purchasers, 
fur  valuable  consideration,  and  wilbout  notice 
of  a  previous  convejsnce  to  McMillan. 
S78]*As  n  as  said  by  this  court.wben  Ibia  case 
was  brought  here  before:  "Tbe  validity  of  an 
authority  eierclaed  under  tbe  United  Slalea  la 
drawn  in  quesiion;  and  wbere  tbe  final  judg- 
ment or  decree  in  tbe  bigheat  court  of  a  ataie 
in  which  a  decision  could  be  had  ia  afloat  its 
validity,  jurisdiction  eilats  in  this  court  to  re 
view  that  dpclsionon  writ  of  error."  147  U.S. 
019  [S7:  !e41;  U.  S.  Rev.  Stat.  §,  708. 

The  validity  of  tbe  authority  eicerclsed  by 
tbe  defendants  si  otGceta  of  tbe  Onited  States 
dt'tiends,  accurdiDK  to  tbe  deriHinn  in  United 
SIdta  V.  Lee.  lOfl  U,  8.  186,  205  JST:  171, 176], 
upon  the  question  whether  the  Uoilod  Statea 
bad  or  had  not  a  good  title  In  the  Inod. 

Id  UKifed  Etaie*  v.  Thomjmm,  98  U,  8.  560. 
588  128:982.  9SS],  CAi^  Jiuiict  Waite  said: 
"Judgments  In  the  state  courts  against  tbe 
Uolted  Slates  cannot  be  brought  here  tor  re- 
examinaiioQ  upon  a  ivrit  of  error,  except  in 
cases  where  the  same  relief  would  be  afforded 
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danger  of  mislendlDg:  and  it  went 


to  have  t>een  decided  in  tbe  state  courts  ivas 
one  of  payment,  and  no  autborily  under  the 
CoDStilution.  laws,  or  treaties  of  the  United 
States  was  set  up  and  decided  against.  The 
United  Stales  are  Id  the  same  condition  asotber 
litigants,  iu  Ibe  seose  that  neilber  can  invoke 
Ibe  jurisdiction  of  Ibia  court  bv  writ  of  error 
to  a  state  court,  unless  that  couit  bas  decided 
against  a  right  clairaed  under  the  CoDSIitulion, 
laws,  or  treaties  of  tbe  United  Stales.  But 
surely  tbe  United  Slates  have,  and  may  assert, 
a  right,  privilege,  or  imniuuity  UDder  tbe  Con- 
Blilution  of  tbe  United  States,  which  private 
parties  could  not  have. 

We  do  not  anderiake  to  review  the  coDcln- 
sions  of  the  slate  court  as  lo  the  effect  of  Mrs. 
Scbwalby'a  diMbllitj  under  the  statutes  of 
968 


limitations,  or  as  to  Ibe  delivery  of  the  deed  l» 
McMillan,  both  perhaps  depending,  as  ha* 
been  seen,  Ujon  questions  of  fact.  Douer  t. 
Rifiianli.  liil  U.  S.  S5H  [88:805];  Itraet  r. 
Arlllur,  1S2  U.  S.  855  [S8:  tH\:  Bb  Budanan, 
168  U.  S.«l,  86  [89:685,887]. 

But,  so  tar  as  t  lie  judgment  ot  tlie  stale  court 
against  the  validity  of  an  authority  let  up  br 
Ibe  defendanU  under  the  *Unlied  gUtes[U7v 
necessarily  Involves  tbe  decision  of  a  queelknt 
of  law,  it  must  be  reviewed  by  this  court, 
whether  tbal  question  depends  upno  the  Con- 
stitution, laws,  or  treaties  of  the  United  Slatei, 
or  upon  the  local  law,  or  upon  prioclples 
of  general  jurisprudence.  For  instance,  if  ■ 
marsbal  of  tbe  Uniled  States  tabes  peraonal 

Eroperty  upon  attachment  on  mesne  process 
sued  by  a  court  of  tbe  United  States,  and  la 
sued  lu  an  action  of  trespass  in  a  stale  court 
by  one  claiming  title  in  the  properly,  and  aet* 
up  his  authority  under  the  United  States,  and 
judgment  is  rendered  against  him  In  tbe  highest 
court  of  tbe  slate,  be  may  bring  the  ease  br 
writ  of  error  lo  this  court;  and,  as  his  justlfl- 
ratioo  depends  upon  tbe  qucsiiun  whether  tb« 
title  to  the  property  was  in  tbe  defendant  la 
alucbment,  or  in  ibe  plaintiff  In  Ibe  action  irf 
trespaas,  this  court,  upon  Ibe  writ  of  error,  bas 
the  power  to  decide  that  question,  ao  far  as  It 
ia  one  of  law.  even  If  it  depends  upon  local 
law  or  upon  general  principles,  Bvei  v,  Cet- 
iott.  70  U.  S.  8  Wall.  884  [IS:  857]:  Etheridgi 
V.  Upeny.  189  U.  S  268  [86:171];  Bode  ». 
Perkivt,  189  U.  B.  628  [85:814].  And  an 
MeNnlta  v,  Loehridgt,  141  U.  S.  827.  831 
[SB:  796,  800] ;  Du*liane  t.  BetM,  161  U.  S.  S18 
[antt,  791]. 

Tbe  decision  of  tbe  court  of  civil  appeals 
that  tbe  United  States  had  notice  of  tbe  deed 
to  McMillan,  and  therefore  had  no  title  in  tha 
lend,  snd  Judgment  should  be  rendered  against 
their  olTlcers  for  bolb  title  and  possession,  was 
a  decision  in  matter  of  law  against  the  validitj 
of  the  authority  set  up  by  Iboee  offlceis  under 
tbe  Untied  Slates;  and  as  such  was  reviewable 
by  this  court,  and,  being  erroneous,  must  be 
reversed. 

The  proper  form  of  the  judgment  lo  ba 
entered  by  Ibis  court  remains  to  be  coiuidered; 
and.  Id  order  to  ascertain  this.  It  will  be  con- 
venient to  trace  the  history  of  Ibe  atalutes  and 
decisions  upon  that  aubject. 

Under  the  Judiciary  act  of  Beptembtr  84. 
1789,  chap.  20.  ^  25,  a  final  Judgment  or  de- 
cree in  the  hlEhest  court  of  a  slate  In  which  a 
decision  could  be  had  might  "be  re-eiamined 
and  reversed  or  afilrmed  in  this  court  upon  ■ 
writ  of  error,  "in  the  same  mancer  and  under 
tbe  same  regulations.and  the  writ  shall  bavethe 
snme  effect,  as  if  tbe  judgment  or  decree  com- 
plained *of  had  been  rendered  or  t>aased[280 
in  a  circuit  court;  and  the  proceedtnE  upon  tbe 
reversal  shall  abo  be  the  aaroe,  except  that  tbe 
supreme  court,  instead  of  remaodlDg  the  cavae 
for  a  final  decision  as  before  provided,  may,  M 
their  discretion,  if  the  cause  ihall  have  bceii 
once  remanded  before,  proceed  to  a  floal  de- 
cision of  the  same,  and  award  eiecution,"  I 
Stat,  at  L.  86. 

Tbe  qualification,  "If  Ibe  cause  shall  bave 
been  once  remanded  before,"  restricted  only 
the  power  lo  proceed  to  a  final  decision  and 
award  execution  In  tbis  court,  aod  did  not  re- 
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Stamlet  t.  SluwaLbt, 


JuriBdictloQ  ol  IblB  court  from  Ihe 
atair,  tbi«  court,  upnii  tlie  first  writ  of  error  lo 
tbe  court  of  appMlB  of  Yirgloia,  not  onlj  te- 
versed  the  Jiidgmeotof  Ihat court,  butifflrmed 
tbe  judgmeot  of  tbe  Inferior  court  of  tbe  itate, 
wblch  oad  been  reversed  by  tlie  court  of 
■ppeala,  aod  Issued  lu  maodoie  lo  the  court  of 
appeals  eccordioglj:  and,  upoD  that  court  de- 
cfiiiiDg  to  obey  tbe  mandate,  tbts  court,  upon 
•  KCnud  writ  of  error,  rendered  judBmenI  in 
the  same  terma  aa  before.  Fairfax  v.  Huhter. 
11  U.  S.  7  Cranrh,  608,  628  [8:458.  4611; 
MarUn  v.  Bvnter,  14  U.  S.  1  Wheat,  804,  828, 
802  [4:97.  102,  111]. 

The  act  of  February  15.  1 867,  chap.  28,  §  2, 
reviaing  the  subject,  omilLed  the  qunliQcalioo 
"if  the  cause  sball  have  been  oace  Temaoded 
before."  and  put  tbe  last  clause  of  the  aectioD 
in  Ibis  form:  "and  tbe  proceedini;  upon  tbe 
reversal  shall  also  be  tbe  same,  except  that  tbe 
aapreme  court  may.  at  tbeir  dlscrciioQ,  pro- 
ceed lo  a  floal  decisloa  of  the  case,  aud  award 
execution,  or  remand  Ibe  same  lo  an  inferior 
court,"  14  Stat,  at  L.  888,  The  lectiona  of 
tbe  acU  of  1789  and  1867  are  priuted  aide  by 
aide  In  84  U.  S.  17  Wall.  681,  682. 

In  Magicire  t.  Tyltr  tbia  court,  at  Decem- 
ber term,  18«9,  adjudged  that  a  decree  In 
equity  of  tbe  supreme  court  of  Missouri  be  re- 
versed, and  tbe  case  remanded  with  diroctiona 
to  enter  a  decree  affirming  the  decree  of  an  in- 
terior court  of  Ibe  siaie;  but.  upoo  motion  of 
counsel.  modiSed  iis  judjrmeut  bobs  to  remand 
the  cause  for  further  proceedtn^re  in  cooforoi- 
fty  to  tbe  opinion  of  this  court,  and  declared  this 
28  llto  "be  more  *iQ  accordancewitb  the  uaual 
praclics  of  the  court  in  such  cases."  75  U.  8. 
8  Wall.  650.  658.  663  [IK:  830,  B23,  8241.  The 
supreme  court  of  Hisaouri.  afler  receiving  tbe 
mandate  of  Ihia  court,  entered  a  decree  dia- 
missing  [be  suit  because  there  was  an  adequate 
remedy  at  law;  and  tbertupoQ  this  court,  at 
December  term,  1873.  upon  a  second  writ  of 
error,  entered  judgment  here,  reversing  tbat 
decree,  with  coats,  and  ordering  a  writ  of  pos- 
sexsion  lo  issue  from  this  court;  and,  speahioK 
by  Mr.  Juttiee  Clifford,  after  referring  to  the 
difference  between  Ibe  provisions  of  Ibe  acts 
Of  1789  and  1867.  raid;  "Much  discussion  of 
those  provisions  is  uaneceasary,  as  it  la  clear 
Ibat  tbe  court,  under  ellber.  possesses  tbe 
power  lo  remand  tbe  cause  or  to  proceed  to  a 
final  decision.  Judging  from  the  proceedings 
of  the  state  court  under  tbe  former  mandate, 
■nd  the  reasons  assigned  by  tbe  court  for  Ibeir 
Judicial  action  in  the  case.  It  aeems  to  be  quite 
clear  Ihat  II  would  t>e  useless  to  remnnf  the 
cause  a  aecood  time,  aa  Ibe  court  has  virtually 
decided  that  they  cannot,  in  tbeir  view  of  Ibe 
law,  carry  Into  effect  Ibe  directions  of  this 
court  as  given  In  tbe  mandate.  Such  being 
tbe  fat-'t.  Ihe  duty  of  this  court  ia  plain,  and 
not  wilbout  an  established  precedent."  84  U. 
8.  17  Wall.  358.  889,  ^M,  398  [31:  676,  S&V 
t»ST\.  The  precedent  referred  to  was  Martin 
T.  Hunter,  above  cited. 

Becilon  2  of  tbe  act  of  1867  wos  aubslantlaity 
re-enacted  In  tJ.  S.  Rev.  Biat.  ^  706.  By  ihe 
Act  of  February  18,  1876,  cbap.  60,  entitled 
lOS  u.  s. 


''Ad  Act  to  Correct  Errora  and  to  SuppiT 
Omiesions  in  tbe  Revlaed  Siatuiea  of  Ibe  United 
States."  C.  8  Rev.  Slat.  ^  709.  was  amended 
by  Btriliing  out  this  provision;  "And  tbe  pro- 
ceeding upon  the  reversai  shall  be  tbe  same, 
except  that  tbe  supreme  court  may.  at  their 
discretion,  proceed  loa  final  decision  of  ttM 
caB«.  and  award  eieculloa.  or  remand  tbe 
same  to  Ibe  court  from  which  It  was  ao  re- 
moved." 18  Sut.  at  L.  818;  D.  B.  Rev.  Stat. 
(3d  ed.)  p.  183. 

The  repeal  of  Ibis  provlaloo  may  not  have 
revived  tbat,pro vision  of  the  act  of  1789  which 
bad  been  superseded  by  the  act  of  1867.  U.  8, 
Rev.  Slat.  §  13.  But  it  did  not  aSect  the  jen- 
era!  power,  conferred  by  U.  B.  Bev.  Stat. 
5  709.  aa  hy  all  former  acta,  by  wbicL  tbe 
judgment  of  the  state  court  mav  be  "re  exam, 
ined  and  reversed  or  affirmed  by  this  court, 
■and  in  tbe  exercise  of  which  this  court,  [282 
in  Fairfax  v.  Hunter,  U  U.  S.  7  Crancb,  608. 
638  [8:  458.  461],  and  Martin  r.  llunUr,  14 
t:.  S.  I  Wheat,  804,  333.  862  [4:  97,  102,  lllj. 
ordered  Ihe  proper  judgment  lo  be  entered  in 
tbe  slate  court. 

Under  the  statutes  and  practice  of  tbe  atate 
of  Texas,  tbe  appellate  court,  upon  a  statement 
of  tbe  case  certified  iiy  the  judre,  may,  as  tlie 
supreme  court  and  tbe  court  of  civil  appeala 
did  In  tbis  case,  and  as  this  court  does  upon  a 
finding  of  facta  by  Ibe  circuit  court  of  Ihe 
United  States  in  cases  tried  by  tbe  court  upon 
a  jury  belog  duly  waived,  render  such  Jndg. 
ment  as  should  have  t«ea  rendered  by  the 
court  below.  Tex.  Rev.  StaU  §  1048;  Tex. 
Stat.  April  13.  I8S2.  cbap  14,  $  1-  Tex.  StaL 
April  18,  1893,  cbap.  IS,  g  36;  Mtlatoth  v. 
Oreemeoi'd,  15  Tex.  118;  Crtaaer  y.  DouglnsM, 
77  Tei,  484;  Fort  »otl  v.  Hiekman.  118  U.  S. 
160,  165  [-ii:  680,  6411;  ClecOand  BoUing  MiU 
Co.  V.  Rlioda.  121  U.  S.  2SG,  264  [80:  930.  SSSJ. 

In  the  present  case,  tbe  previous  course  of 
the  proceedings  has  been  luch  as  to  make  it 
proper  that  the  usual  practice,  by  which,  upon 
reversiag  a  jud^ent  of  the  higbesi  court  of  ■ 
Blate.  the  case  is  reirianded  generally  for  fur- 
ther proceedings  not  inconsistent  with  tba 
opinion  of  Ibis  court,  should  be  departed  from, 
and  that  tbis  court  should  instruct  the  state 
I  to  enter  a  judgment  finally  dlspoalog  of 
the  case. 

Tbe  supreme  court  of  Texas,  after  tbe  first 
trial,  held  ibat  the  United  Stales  were  not  % 

Billy  to  Ihe  action,  and  dismissed  It  aa  to  Ibe 
nited  Slates:  but  held  that  tbe  United  States 
were  not  innocent  purchasers  For  value,  and 
denied  lo  the  United  States  and  tbeir  officer* 
the  benefit  of  tbe  itatutei  of  limitalioni,  and 
therefore  gave  Judgment  for  the  plaintiffs 
against  Ibose  officers.  Thia  court,  upon  lbs 
first  writ  of  error,  reversed  Ibat  Judgment, 
ind,  assuming  the  statutes  of  IJmitaiions  to 
aiTord  a  conclusive  defease,  refrained  from 
considering  the  case  upon  its  merits,  and  re- 
manded it  for  further  proceedings  in  the  courts 
of  tbe  state.  Tbe  case  was  then  submitted  to 
Ihe  inferior  court  of  the  state  of  Texas,  and  lo 
the  court  of  civil  appeals,  upon  the  same  facts 
as  before:  and  the  court  of  civil  appeals  held 
that  tbe  United  Stales  were  a  party  to  the  ac- 
tion, thereby  Id  effect  overruliDir  tbe  former 
judgment  of  Ihe  supreme  court  of  the  atale; 
and  decided,  upon  endence  wholly  iDBiifflcient 


ovGi)i>^Ic 


9SB-S8B                           BupKEMK  OocvT  ov  tbx  Uhtivd  8TA.Tn.                     Ooi.  Tehx, 

SS3]lalaw,tbatUi«*ljDll«dSialeflt)adiioMl  Mr.  Jamaa  O.  Strong    for  plalnltff  U 

td  tilleto  the  laDd.becBUMtheT  took  wllta  notice  erroT. 

nf  a  prior  coDveyaace  lo  HcHtllan;  and  ga?e  Mr.  HorrlaHorar  for  defendant  in  error. 
Jud^tneot  for  the  plaiotlffa  agalaat  ihe  indlTtd- 

nal  defendants,  acting  under  lairful  aulboiit;  Mr.  (7Atr//iuMe«  Foliar  delirered  tbe  oirin- 

of  the  United  Statea,  for  tbe  title  in  an  undi-  loo  of  the  court : 

vided  tbird  part  of  tbe  land  demanded,  and  for  Thia  iraa  aa  action  of  e]eetmeDt  brotigtai  by 

joint  poasetsioa  of  tbe  whole:  and  elio  gave  tbe  Seneca  Nation  of  Indiana  agaioHi  Hnrriana 

Judgment  aeainat  tbe  United   Stales  for  costs.  B.  CbriatT  In  tbe  lupreme  court,  Erie  county, 

10  wblcb  tbe  United  States  are  never  liable.  New  Tork,  to  recover  poaaeaaloo  of  "all  that 

TLe  supreme  court  of  tbe  atale  denied  a  peli-  certain  piece  or  parcel  of  land  aitnate,  lyinft. 

lion  for  a  writ  of  error  lo  review  Ibat  judg-  and  being  tn  tbe  town  of  Brant,  county  of 

ment;  tbe  Chief  Justice  of  tbe  court  of  civil  Erie  and  state  of  New  Tort,  and  known  and 

appeals  refused  to  allow  a  writ  of  error  from  dIsilDguUfaed  aa  being  lot  Dumber  twenty-flro 

thia  court  to  review  it:  aod  the  allowance  of  (2S)  In  the  tract  of  land  known  aa  being  th« 

the  preaent  wHt  of  error  naa  obtained  from  a  8.640-aCTe  tract  taken   from  ttie  Cattarnugua 

Justice  of  this  court  Indian    rnerratlon,  aa   aurveyed    by  Jnniea 

Judffmtnt  tf  Ma  eaurf  ef  eitil  appeal*  re-  Read,  survByor,  and  commonly  known  aa  tba 

veried,  and  eate  remanded  lo  that  eovri,  viith  in-  mile  slrlp  in  the  said  town  of  Brant,  and  con- 

etrvetient  lo  diemiit  tAe  action  a>  againit  Iha  taining  lUO  acres;"  aud  for  damagee. 

Dniied  State*,  and  to  enter  judgment  for  the  The  complaint  waa  verified  December  1, 

in^itidual  d^tndanit.  aith  cott*.  1880,  and  Ihe  answer  January  11,  188S.     Ths 
answer  tooslsted  of  a  general  denial;  the  plea 

• ■  of  the  statute  of  Ilmilatlon*  of  twenty  years; 

and  that  the  plalntiS  bad  not  the  leeal  rlcbL 

BENECA  NATION  OP  INDIANS.  WjT  In  Jtl.,  cfclty,  or  .ulboHij  I  m.lSf.l.  ili 

Err.,  action.    Tbo  case  waa  tried  upon  facts  atipu- 

*-  lated  and  documentarv  evidence. 

HARRISON  B.  CHBISTY.  The  premises  in  quealion  werw  part   of  « 

large  iract  of  land  in  tbe  western  part  of  the 

(8ea  8.  C  Reporter's  ed.  OR^QO.)  „„e  ^[  jjew  T  rk.  the  title  to  which  was  in 

Federal  gtu*t:on-indevendtnl  ground.  conlrnveray  between  the  stales  of  New  York 

and  Mauacbusetls  prior  to  the  adoplton  of  the 

1.   Adeotikin  braalateoonrttbat  an  Indian  na-  Federal  ConatltutioD,  which  conir'tversy  was 

Hon  brlnglniraDBolion  under  a  fltst«atatu(e  [i  settled   by  a  compact   between   thoae  alaiea, 

aulijeci  to  the  bar  of  the  statute  of  limitations.  December   16.   1786.     By   that   compact    tha 

under  a  provlMon  of  the  statute  tbst  such  actions  stale  of  New  Tork  ceded,  graoted,  release^t.and 

marbe  brouvbttn  tbeaune  maoaer  and  tn  iba  conlirmed  lo  *tbeslale  of  MassachuseUs  [289 

■mcume  aa  If  brouRht  br  cttiwns  ot  tha  bi«i«  In  and  ilB  eranteea,  their  heirs  and  a8.fl).'n»  forever, 

rBlattontoprlv«teindlvWualni.tte™,l«  not  tbe  the  rlebt  of  pre-emption  of  the  soil  from  Iha 

2rSSfl,?^~J^:^^«??,^'VT"'.S^l'?  ""*"  natlve^Indians  and  all  other  «itate,  rigLi.  title. 

br  tbe  flupreme  court  ot  tl>e  United  SUi«.  ,^j                  ^^^^^  belonging  to  the  itite  of 

t.   Where  Ibe  deoWon   of  the  state  court,  was  New  York, Tjut  New  Yorkreialned  tbe  rlaht 

I^^^nrt  .1!S.™„1t™?^.«?'^«,'^  "71  ■  ^*  °f  (!"ve"n.enl.  sovereignly,  and  Jurisdiction. 

SX™',u°^U?rn"'.:d.'SSrnt''tn  I'SirrST^',^^  Mf.cbusetU  was  em^wj^d  to  told  treatle. 

taJn  tbe  Judiiment.  tbe  writ  of  error  r>11<  wiihin  ""d  «in fere ncea  with  the  native  Indiana  to  ex- 

tfaeweU-settiedruleon  that  subjeot,  and  cannot  tingulsh  the  Indian  title;  and  It  waa  provided 

be  maintained.  that  that  Commonwealth  might  grant  tbe  right 

[No.  180.]  of  pre-emption  of  the  whole  or  anj' part  of 

Atsu^  and  Submitted  Mara   SB,   1896.     De-  aaW  lands  and  territories  to  any  person  or  per- 

nWot  4«r.'i  i«   fffQfl  sons,   who,  by  virtue  of  such  grant,  should 

eutat  Aprtt  13. 1896.  ^^^^  ^  ^^^  ^^^^^^  ^  extinguish  by  purchan 

IK  vTtnrtn   t»   .i..,  a .-■„.,«   .».!,„  tbe  claEraB of  the  native  Indiana,  provided  that 

s,  ,     ?wwv    t?^^       ?i^     '1  such  purchase  should  be  made  In  the  preaenca 

.h  8«'eof  NeWYorktorevlBwajudgmentof  „,  ^  superintendent  appointed  hy  Mkssacbu. 

that  court  afflrining  the  Judgment  of  the  pen-  ^^tta  anrbe  approved  bribe  Commonwealth. 

Ta  ^"l    r'.l,      ."*"»*   wDicb    affirmed  the  This  compact  w'^ai  duly  ratified  bv  the  United 

judgment  of  the  circuit  court  of  ihat  aiaie  in  8,^,„  ^j£^  ^^  adoption  of  tbe  federal  Con- 

favor  of  defendant,  Harrison  B,  Christy,  in  an  jLitutlon 

action  brought  by  the   Seneca    Nation  of   In-  g    ,  j^,    ^^^^^„  ^^  g,,  jjationa  of  In- 

diaos,  plaintiff,  to  recover  poMwsion  of  land  ^i^^    ,i,lcE  Included  Ihe  Senecas.  and  tha 

IntbelowbotBranl   counlyofErie.andsale  United  States,  daled  November  II.   17M.  at 

tI-^'J"    ■  **"  °^  "  ^'"'"°  '*»*""*"°-  Canandaigua,  New  York,  TiBiotby  Pickering 

iAtmutat.                                      .a.,n«-uv  wcting  aa  commlBSioneroo  behalf  of  the  United 

See  same  case  below,  4S  Hun.  BM.  120  N.  Y.  g,„p8  p  g,,,  ,t  L.  44),  it  was  agrwd  that  tha 

n   t    ,     _  ^  .  J  I    .L        II  'a°d<  of  the  Senccaa  situated  in  the  weslem 

The  facta  an  atated  In  tbe  opinion.  pj„  of  ihe  state  of  New  York.  descHbed  hi 

„ .   .    ._,_„^,     ,  '  .    „  „  ^  „  .     Zr  the  treatyCembracingthelami  In  controveraj), 

J^rJ!it^:^^''l^,^T^,^J^f^  "shall  remain  thei™  until  they  choose  lo  mH 

JIX^^o^CS^Hu^^r  4™iS?th^  •«  tbe  people  of  tlie  United  tilalea  who  taW 

V.  Zane-aaW;  Wllltains  v.'Norrl^&Mticommer-  ''"f,'!*''*  "*  ?""='"*^''   ,_-      „     ,       jw  j 

dalBank  v.  BuoUDshuD,U:iaBi  Hambiln  v.lVeaC-  Vnat  tO  August  Bl,  1828,  aii  the  rlgbt  OC 

em  Land  Co. 37:01.  preemption  and  title  of  Maaaacbusetts  In  a 


Sknsoa  Natiok  or  IxDUKB  t.  Cbbiott. 


Urge  put  of  tbrnelsudsbad  been  conveyed  by 
•UDiiry  meiae  coDveyancu  to  Robert  Troup, 
Tbomu  L.  Ogden.  aod  BeDjtmiD  W.  Rogers. 
By  a  treaty  and  conveyance  on  that  day  the 
Beueca  Nation,  by  1u  BachemH,  cbiefa.  and 
warrlnra,  in  ttae  presence  at  a  auperlntendeDt 
on  behair  ortbe  stale  of  MataacUiiselU  and  a 
com misal oner  appointed  by  tbe  United  Statea. 
conveyed  a  tract  of  87,000  acrea  of  tbe  lands, 
including  that  in  Bull,  to  Troup.  Ojiden,  and 
Rogers,  for  the  consideration  of  $48,216,  ac- 
knonledged  by  the  deed  to  have  been  In  hand 
aoii  paid.  This  conveyance  waaapproved  and 
(yintlrmed  by  the  stale  of  Maasacbu sells,  but 
28<t]  the  trent;  was  not  ralifled  by  Ibe  'Sen- 
ate  ot  the  Uulted  Biaiet  or  proclilmed  by  the 
President. 

Soon  after  the  making  of  atld  treaty  or  con- 
Teyance,  Troup,  Ogden,  and  Rogers  entered 
Into  full  and  exclusive  pnasessioo  of  the  lands 
described  therein;  tbej  were  divided  Into  par- 
cels, sold  and  conveyed:  extensive  and  valu- 
able ioiprovemcDU  were  made  Ibereon;  and  for 
more  than  fifty  years  they  have  been  in  tbe 
possession  of  tbe  grantees  and  purchasers  un- 
der lb  em.  claiming  llile  under  tbe  sniDt.  sod 
without  protest  od  tbe  part  ot  the  Cniied 
glares,  tbe  state,  or  the  Beoeca  Nation.  De- 
fendant held  title  from  Troup,  Ogden.  end 
Rogers  and  tbelr  gnolees.  and  at  tbe  begin- 
nlog  ot  Ihls  action  was  in  posaesslon,  claiming 
under  and  by  virtue  thereof. 

In  l)j2T  Ibe  sum  of  (43.090  ot  tbe  coosfdera- 
tloD  set  forth  to  tbe  conveyance  of  August  SI, 
1810,  was  deposllcd  In  the  Ontario  Qnnk  at 
<^nandaigua.  New  York,  and  afterwards,  and 
In  the  year  1855.  that  sum  was,  pursuaot  to  g  8 
of  an  act  of  Congress  of  June  27,  iUH  (0  81st. 
at  L.  20.  S5,  cbap.  84),  paid  Into  the  Treasury 
of  tbe  Uniled  States.  Tbe  Inlerest  Iherenn 
from  1837  has  been  annually  paid  la  aod  re- 
ceived by  plaintiff  in  error. 

Platuliff  Id  error  contended  that  no  valid 
purchase  was  made  by  the  treaty  of  August  SI, 
1820.  because  that  treaty  was  not  formally  rat- 
Iflei)  bv  tbe  Senale  of  tbe  United  Btntes  and 
proclaimed  as  auch  by  ibe  President  of  tbe 
United  Slates:  and,  further,  that  the  purchase 
was  invalid  l>erause  In  contravention  of  the 
13th  section  of  tbe  act  of  Congress  of  March 
80.  1802.  "to  regulate  trade  and  inleTCOurtK; 
wltb  tbe  Indian  tribes."  2  Stat,  at  L.  ISO, 
chiip.  18. 

Tbia  action  was  brought  by  the  Beneca  Na- 
tion under  an  act  of  tbe  stale  of  New  York  ot 
Hay  8.  IBIS,  entitled  "An  Act  for  the  Protec- 
tion and  Improvemenl  uf  tbe  Seneca  Indians 
Residing  on  the  CatlarBugiLs  and  Allegany 
ReaervatioDS  Id  This  Slate."  N.  Y.  Laws  1845, 
p-  140,  chap.  160;  N.  Y.  Hev.  Slat.  (7tb  ed  )3B0. 
The  1st  section  ot  this  act  reads  as  follows: 

-Sec.  1.  TheSenecalndiaasreBidingontbe 
Allegany  and  Callaraueiis  reservaiions  In  Ibis 
287  ]stale  shall  bedeemed  to  "bold  and  possess 
the  said  reservations  as  a  dislinct  community , 
M)d  Id  and  by  tbe  name  of  'The  Seneca  Na- 
tion of  iDdtaoi,' may  prosecule  and  maintain 
Id  all  courts  of  law  and  equity  in  Ihis  state, 
»iiy  action,  suit,  or  proceeding  which  may  be 
necessary  or  proper  lo  protect  tbe  rights  and 
Inlerests  of  tbe  said  Indians  and  of  Ibe  said 
oatioD,  in  and  lo  the  said  reeervatioos.  and  In 
and  lo  tbe  rewrntlOD  called  the  'oil  q>ring 

va  V.  & 


r  being 


reservation,'  and  every  part  Ih«teof,  and  «•- 
peclally  may  maintain  any  action  of  ejectment 
to  recover  tbe  poweaslon  of  any  part  of  tbe  said 
reaervations  unlawfully  witbbeld  from  ibem, 
and  any  action  of  trespass  or  on  the  case,  for 
any  Injury  to  the  soil  ot  tbe  Bald  reservationa, 
or  tor  cutting  down  or  removing, 
ing  any  timber  or  wood   growln 

thereon,   or  anv  action  of   replev—   .^^ 

timtter  or  wood,  removed  therefrom,  and  may 
maintain  any  action  or  suit  as  aforesaid,  for  the 
recovery  of  any  damage  for  any  Injury  to  tbfl 
common  property  or  righu  of  the  said  Indians, 
or  for  tbe  recovery  ot  any  sum  of  money, 

Enperly,  or  effects,  due  or  to  become  due.  or 
longing,  or  in  any  way  appertaining  to  the 
Bald  Indians  In  common,  or  to  tbe  saiil  Seneca 
Nation;  and  where  such  injury  has  been  here- 
tofore  sustained,  or  anv  sucb  damages  have 
heretofore  been  lutfered  by  the  said  Indians 
In  common  or  as  a  nalloa,  actions  therefor,  and 
to  recover  damages  for  auch  wrongs,  may  like- 
wise be  brought  and  malniained  as  herein  pro- 
vided. In  tbe  same  manner  aad  !□  the  same 
time,  as  It  brought  by  clllEens  of  this  slate  in 
relation  to  their  private  individual  property 
and  rights;  and  in  every  sucb  cult,  action,  or 
proceeding  in  relation  to  lands  or  real  estale, 
situated  wltbln  the  said  reservations,  tbe  said 
Seneca  Nation  may  allege  •  seisin  in  fee,  and 
every  recovery  in  such  action  shall  be  as  and 
for  and  in  reference  lo  a  fee;  but  ueilber  such 
recovery  nor  anything  herein  contained  shall 
enlarge  or  in  any  way  afCect  the  right,  title,  or 
Interest  of  tbe  said  Seneca  Nation,  or  of  tbe 
said  ludUus,  In  and  lotbe  Baidrsaervalions,  a« 
between  them  and  the  grantees  or  assignees  of 
the  pre-emption  right  of  the  said  reservations 
under  IhegrBDlsof  tbe  slate  of  Hassachusetts. " 
The  trial  court  directed  a  verdict  tor  defend- 
ant and 'rendered  Jurlement  thereon,  and[288 
this  Judgment  was  nllirmedby  tbe  general  term 
on  appeal.  49  Huo,  524.  The  case  waacarried 
to  tbe  court  of  appeals  of  New  York  and  the 
judgment  affirmecl.  12eN.  Y.  137.  This  writ 
of  error  was  then  brought. 

The  court  of  appeals  considered  tbe  esse  fully 
oQ  tbe  merits  and  was  of  opinion  "that  the 
grant  of  August  SI,  1828,  was  a  valid  tranaac- 
tloQ  and  was  not  In  contravention  of  tlii'  pro- 
visions of  the  Federal  Constitution  or  of  the 
Indian  Intercourse  act  of  1803,  and  vested  in 
tbe  purchasers  a  good  title  In  fee  simple  abso- 
lute to  the  lands  granted,  free  trum  any  claim  of 
tbe  Seneca  Nation;"  and  also  that  conceding 
"the  invalidity  ot  tbe  grant  of  August  81,  1838, 
under  the  Indian  intercourse  act  of  1803, 
neverlbelest  tbe  title  was  subsequently  con- 
firmed and  made  good  by  the  act  of  Congress 
of  1846.  Buihoriztog  tbe  President  to  receive 
trom  the  Ontario  Bank,  and  deposit  in  tbe 
Treasury  of  tbe  Cnlled  Btales,  tbe  money  and 


securities  representing  tbe  purchase  mon^  of 
tbe  lands,  followed  bv  tbe  transfer  of  the  fund 
to  tbe  United  Slates  in  1858."    The  court  fur- 


ther beld:  "Weare  also  ot  opinion  thatai 
the  right  of  the  plaintiff  lo  sue  wu  given  by 
and  is  dependent  upon  the  statute,  chapter  ISO 
of  tbe  Laws  of  1845  {see  Strong  v.WalerTnan, 
11  Pstge,  B07),  the  statute  of  limitations  is* 
bar  to  tbe  action.  By  the  act  of  1845  tbe  ac- 
tions thereby  authorized  arelo  be  brought  aod 
maintained  'In  the  same  lima'  ai  U  brought  by 
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dtluni  of  the  ataie.  The  queiUon  fa  not 
whether  %a  IndfkD  title  can  be  bftired  by  m1- 
Terte  poMeMloQ  or  by  state  statutes  of  llmfta- 
tioD.  The  point  la  that  the  plaltitlir  cnnDot 
Invoke  a  special  remedy  given  by  the  sUtute 
without  beiog  bnund  Dy  tlie  conditions  on 
which  itisglvoQ." 

In  Blronf  v.  Wattrman,  wapra,  11  was  held  by 
Cbaocellor  Wftlworlh  that  the  Indians  In  New 
York  had  "an  uDqueatlonable  right  to  the 
pouesBioD,  and  occupancyot  the  laods  of  their 
respeclite  reBervations,   which  Ifaej  have 


Id  Its  gTBDtMS,  subject  to  such  right  of  use  and 
occupancy,  bythelndiaDi,  until  they  shall  toI- 
280]  uniarlly  "relloouish  the  same:"  that  the 
sloDOl  theSenecaNationiotheuseandpoasea- 
rigbtof  the  CattarsugusreBerT]r'nn  was  In  all 
the  ludiTiduals  composloK  tbe  uuilon,  nsldiog 
on  such  reaervatlon  in  thefr  collective  capacity, 
and  Ibat,  they  having  no  corporate  name,  no 
provision  was  made  by  law  for  bringing  an 
ejectment  suitto  recover  tbe  possession  ofsuch 
Un da  for  their  Iwneflt,  nor  could  they  maintain 
an  action  at  law  in  the  name  of  ihelr  tribe  to  re- 
cover damages  sustained  by  tbem  by  reason  of 
trespasses  committed  OD  their  reaervatlons.or  to 
recover  compensation  for  the  use  of  tbelr  lands 
when  unlawfullv  intruded  upon,  although  a 
bill  might  be  flleo  byone  or  moreot  them  In  be- 
half of  Ibemselves  and  other  Indians  Intertisted 
to  protect  their  rlghla  and  In  obtain  compeoEa- 
tloD.  And  see  JoAnum  v.  MeInio*h.  21  D.  S.  8 
Wheat.  MS  [S:  S81I;  MUditl  v.  }JnUed  State; 

84U.  8.  9  Pel.  711,  """'  """  """    " 

Nation  of  Ittdiaru   i 
£85. 

This  decision  appears  to  have  been  tendered 
Ha;  S,  1B4S,  acd  on  the  8ib  of  Hay  the  act 
waa  passed,  tbe  lat  section  of  which  has  been 
quoted  above. 

Tbe  proper  consttoctlOD  of  thisensbllnftftct, 
and  the  time  within  which  an  action  mieht  hn 
faronght  and  maintaioed  thereunder,  it  was 
tbe  province  of  tbe  elate  courts  to  determine. 
DeSavfuri,  v.  QaOlard,  137  V.  S.  216  [82^ 
"  ~ ;  AiiMdrmafi  t.  Munt,  147  U.  S.  947  [87: 
»I8T 


»J;  B 
The  6 


B  Seneca  Nation  availed  Itself  of  the  act 
In  bringing  this  action,  wbicb  was  subject  to 
Ihe  provlsron,  as  held  by  the  court  of  appeals, 
that  It  could  only  be  brought  and  maintained 
"In  tbe  same  manner  and  wllhln  the  same  time 
as  It  brought  by  cltlsenB  of  this  state  la  rela- 
tion to  their  private  Individual  property  and 
tights."  Under  the  clrcumstancea,  tbe  fact 
that  the  plalniia  was  an  Indiau  tribe  cannot 
make  Federal  questions  of  the  correct  con- 
struction of  the  act  and  the  bar  of  the  statute 
of  limitations. 

As  It  appears  that  the  decision  of  the  court 
of  appeals  was  rented,  In  addition  to  other 
grounds,  upon  a  distinct  and  indepecdeiit 
ground,  not  involving  any  Federal  question, 
tad  sufB(  lent  In  llselT  to  mslntsin  the  judg- 
ment, the  writ  of  error  falls  wllhln  the  well- 
seltled  rule  on  that  subject  and  cannot  be 
ii90]  *mainUioed.  Bviti*  ^.BaOa,  150  U.  8. 
861 IST:  nil]:  Gim  v.  Stine^fiOd.  1S9  U.  8. 
U6  [ante,  2931. 


THK  UxiTKD  Btatk*.  Oct.  Tmi^ 

Mr.  JuttiU  HuUn  and  Mr.  Julkt 
Brawar  did  not  hear  Ihe  argument  and  took 
ail  part  in  the  coDslderailon  and  6--'-" — * 


DANIEL  J.  DAVIS  and  THOrfAS  RAH- 
EIN,  Partnen^  Doine  Buslnesa  ai  Dam 
&  Rahkin,  pis*,  in  Err., 

H.  F.  OBISSLBR  et  au 

(See  8.  a  tteporter's  ed.  ao.  mj 

Certifltatt  of  juritdietion. 

In  ttke  ahaenbeof  anv  cenlfleiteot  itis  queaUoooC 
jurlsdicUoD  of  tbe  circuit  court,  its  order  enteteA 
November  M,  1801,  c11s[DiMtnE  acue  tor  lack  of 
JurltiJJcdoa,  Isooisubjectto  revtewon  writ  of 
error  from  the  Supreme    Court   ol   tbe  United 

[No.  186.] 

Argved  and  BuimiUed   Mareh  t7,  U9e.    St- 

tided  April  IS,  1896. 

TN  ERRORtotbe  Circuit  Court  of  the  United 
1  Stales  for  tbe  Dlslrict  of  Kansas  to  review 
a  judinuent  dismissing  for  want  of  iurisdiclicn 
an  aclloD  brought  by  Daniel  J.  Davis  et  a/., 
plaintiffs,  against  H.  F,  Oeissler  et  al.,  deferd- 
ants,  for  monere  alleged  to  l>e  due  upon  a 
coQlracL     On  motion  to  dismiss.     Di$mimd. 

The  facts  are  staled  Id  the  opinion. 

MfWTi.  E.  A.  McHath  aud  W.  C.  Olittr 
tot  defendants  in  error,  in  favor  of  motion  to 
dismiss. 

JUt$tn.  D,  P.  Stobba  and  IF.  F.RightmiT* 
for  pleinllffH  in  error,  In  opposition  to  motioiL 


This  WHS  an  action  brought  bv  platnliffs  In 
error,  citizens  of  tbe  slate  of  Illinois,  against 
more  than  thirty  defendants,  alleged  to  be  cit- 
izens of  the  Htnte  of  Kansas,  In  tbe  circuit 
court  of  Ihe  Untied  States  tor  tbe  district  of 
KnnsBS.  The  petition  averred  tbe  executloa 
by  defendunis  of  a  certain  contract  annexed 
for  the  payment  to  plaintiffs  of  |3,000  for  the 
coDBiruclIon,  erection,  and  puitlng  In  opet«- 
tioD  of  a  creamery  at  or  near  Oakley.  KnnsaB, 
the  conlract  being  signed  by  defendants  Id  the 
form  of  subscriptions  to  slock;  performance 
by  plaintiffs;  and  thnt  they  bad  received  on 
■account  tbe  sum  of  f^IOU;  and  demand>-d[201 
Judgment  against  defendants  jointly  and  aev- 
erally,  for  |4,900  and  inlerest.  Some  of  the 
defendsnti  did  not  appear,  but  defendants  ia 
error  did.  and  pleaded  a  modlfled  general  de- 
nial, and  twelve  other  defenses,  aetiing  up 
fraud  in  respect  of  the  coolracl,  nonperhinn- 
ance,  want  of  jurisdiction  in  that  one  of  the  de- 
fendants, B.  Hahanna,  was  a  cociilzen  of 
Illinois  with  plaintlSa,  and  that  Habaona's 
subscription  to  the  contract  was  really   a  sub- 


Von.—A»  In  Jurtsdtcllmi  ot  Cnttcd  Slotct  cWmM 
sou  rt  ieptndtng  o  n  purt  if.  and  rctldmee,— see  not*  to 
Bmorr  V.  Qreenoiurb.  1: 6U. 

A*  ta  amount  ntcanara  to  giet  JiirteHetlim  at 
HreuU  court  eiatt  prior  to  nd  qf  WS;  (imoimt  laem 
sonffiiMtutttf  J87J.-amD«nt(n  dlnmte.— see  note  H 
SohUDk  V.  HoUae,  IC.  *  8.  Co.  SI:  M. 


1B9S.  WooDBnrr  r.  Statb  of  MiniMiFPL  101-SM 

wriptloD  br  pUtDliffi,  made  byhlmutbefr  thai  court  sfBrmiog  tbe  decree  ot  thaCbancerj 


la  BeTBTKl,  and  not  jolat.  and  that  eacb  was  1d(c  a  auil  in   equity  brought  by  Amo«  WooA- 

bound  onljfor  the  amouDt  of  hti   own  lub-  ruff,  tniatee,  £(iil,.  pIbIdiiITb,  ngaintt  tbeStata 

acripilon,  wblch  In  no  lD«I«Dce exceeded $890.  ot  Mivissippf  et  at.,  defeudaQts.  to  enfnrce  a 

Tbe  case  was  tried  bj  a  ]iJry.  but  a[l«r  tbe  triiit  and  Ilea  upon  cerlala  Intida  in  favor  of 

evIdeDCfl  nu  closed  the  court  decMoed  to  sub-  plalnrlffs  as  holders  of  bonds  of  tbe  tevee  board 

mtt  It,  and  entered   an   order,   Novenit>cr  2S,  of  tbe  Stale  of  Hissiasippi.digtricl  No.  1.     S^ 

18B1.  that  "  It  sppearins  to  tbe  court  that  this  ()rra«f,aDd  cause  remanded  tor  further  proceed- 

court  has  not  JiirUdiclloD  of  the  subject-mat-  ioft. 

ler  ot  this  action.    It  Is  ordered  that  this  case  See  same  case  below,  90  Hiss.  29S. 
be  and  the  same  is   hereby  diamined   at   tbe 

cottsof  plaintiffs."    To  review  ibis  judgment  Statement  br  Mr.  Chitf  Jiutiet  Fall*r; 

tbe  pendlDK  writ  of  error  was  sued  out  Octo-  Plaiotiffs  filed   their   bill   in   the  chancery 

ber  18,  1893.  court  of  Hinds  county,  MIsaiMlppI,  lo  enforce 

The  circuit  court  insde  DO  cert<ficat«  of  the  a  trust  sod  lien  upon  certain  lands  created  io 

SuealloDof  its  Jurisdlctina  lo  this  court,  and  their  favor  as  holders  of  bonds  of  the  levee 

le  case  comes  wiihiu  Magnard  v.  Heehl,   IBl  board  of  the  stale  of  Mississippi,  district  No. 

U.  8.  824  [88:1791;  tWoin  v.   JaekmntiiUe.  167  1,  by  an  act  of  the  general  assemblv  of  Missls- 

D.  8.  868   189:7381;   Van  Wa^ntn  :r.  SevaU.  sippl.approved  March  17.1871,UDderwbIch  the 

1S0U.  S.    iiaianU.  WO);  ChapptU  y.  JJniled  bonds  were  issued.     Tbe  bill  alleged  that  th« 

Btala.  160  U.  8.  499,  fi07  [aiM.  SIO,  GI2J.  obligation  of  tbe  bonds  sud  tbe  security  pro- 

Wrii  of  *rror  ditmuMd.  vidcS  for  ttieir  payment  by  tbe  act  of  1871  bad 
been  impaired  in  contravention  of  Ibe  Constl- 

tutioD  of  Ibe  United  SlBles  bj  several  aubse- 

queot   acts  of  tbe  legislature  of   Mississippi, 
wliicb  were  let  forth  in  tlie  bill. 

Defendants  demurred  to  the  bill  upon  the 

ground,  among  "ulhera,  that  the  bonds  [2113 

«.  were  Invslld  because  tbe  levee  board  bad  made 

BTATE  OF  MISSISSIPPI  BT  al  "i*™  payable  In  gold  coin,  and  thst  there  wss 

tbcrefore  no  contract  to  be  Impnired.     Tbede- 

[Bee  8.  C,  Reporter's  ed.  SQ-aEL)  murrers  were  sustained  by  the  chancery  court 

onlbBtgroundsolelyand  the  bill  was  thereupoD 

federal  juation — ptneer  of  eitrporatioit  to  bor-  dismissed,  and  that  decree  was  affirmed  by  the 

roagtUtcoin — bond.vktnpayabUineurrtnqi,  supreme  court  of  the  state  on  the  same  ground. 

86  Miss.  298. 

.L   AdedaioDbyasuteoourtUist  levee  bonds  tor  Thereupon,  a  writ  of  error  was  taken  out 

a  loan  of  sold  ooln  witbouc  specif  fins  the  kind  from  this  court 

otmoneTMberepaldwerepajBblelDsuchoolB.  BeclioD    1   of    the    act   of    Hisslwipni    of 

5!!.  "t"^    l"  ™      .K  1,?T"**..  .t  ■*"!i""  Match  17,  1871  (Miss.  Laws  1871,  p.  87,  chap. 

did  not  iriveeipreM  autborlivtODUketheinUiiu   .,   .    .,  i      v.i ..    ..  UT  i T. 

PsrableVlrvolvesthedecMoaofaFedualques.  }}■  T  ^'^^  ^Tl  ^^^    '  t%}^i    .     7  h< 

y^n                                                               I-"™-  (jij  levee  board  of  the  stsle  of  Missiasippl,  dl«- 

■    m.l_        .  . !-„.       ..       1.  w     J  triet  No.  1,  to  consist  of   five  members,  to 

1.    Ttaepovertoborrowsoldcolnandmskeboods  _,|j.   .„  '      ,,    i_    ,[,.   miindHi  nf   TiinW 

psribleliitlKissmeinnllum  Is  in  eluded  In  the  Jf™          -^,,  ^  ?   t''^  «"""'«■   j  vi,  £  » 

power™Dfe™n,y.tatuM,uponapubiiooorpo.  Coahoma,  Tallahalcbe.  Panola,  and  De  Soto 

ratlOD  to  borrow  moner  and  Inue  oecoUsble  '"  ^  elected  by  Ibe  board  ot  supervisors  of 

iKiodi  tberefor.  their   respective  connties,   with  power  to   sue 

S.    AbondredOngBDlndeMednwiforaspeclfled  wd  he  sued,  to  have  a  corporate  seal  and  pei- 

nomber  of  dolls™  In  Bold  ooln,  "whloli  said  sum"  petuai  aucceB.4ion,  to  make  such  bylaws  and 

It  profDlses  to  par.  while  sn  Interest  coupon  au  regulaltona  and  alter  and  change  the  same  aa 

tacbed  M  declared  parable  Id  ourrencr,  Is  legally  ">^f  might  deem  proper,  and  to  do  all  acts  and 

solvable  In  moner  of  ibe  Culled  Wales  whatever  things,  not  incoosistent   with  tbe  act  and  ibe 

ItsdeacrlptioD,  and  ooimerely  Ingoid  coin.  laws  ot  the  slate,  that  might  be  proper  to  effect 

fiMUi,  J.,  concurring;    No  transaotiOQ  of  ooni-  the  purposes  and  objects  of  tbe  act. 

merce  or  busloem,  or  oblifftttion  for  ihe  payment  Section  3  gave  Ihe  board  power  and  required 

ot  nionej- that  Isnoilminora]  inltschanmterand  them   "lo  construct,  repair,  and   maintsin  a 

wblob  is  not,  lu  111  manlte.!  purpose,  detrimeoiil  levee  on  or  near  Ibe  east  bank  of  the  Missis- 

to  the  peaoe.  p>«l  order,  and  Koeral  lnt«™t  <jf  gippj  ^yer,  eitending  from  Ihe  base  of  tbe  bills 

br  Ihe  Bovemment,   Aud  any  sots  by  state  au.  o' Coahoma  county,  .  .  .  In  order  effectually 

thorliy   IrapslrlnB  or  leaseulns  tlie  Talldlty  or  'O  protect  and  reclaim  tbe  lands  In  the  dlBlrict 

ue^DMability  ofobll«rations  tbuamadepayableln  hereiuafler  designated  from  overflow   by  the 

■old  coin  are  vlolaUve  nf  tbe  laws  and  Cooatitu-  waters  of  the  Miasiaalppi  river,"  etc 

tlOD  ol  the  United  Slates.  Sf'ction  7  declared  that  all  the  bottom  lands, 

fNo   IS  1  designating  the  txiundaries,  in  the  counties  of 

*■      ■      •'  De  Soto,  Tunica,  Coaboma,  Tallabatctale,  end 

ArgvedUanh  9.  10,  U9S.      Deeidtd  April  IS.  Pontotoc,  and  sii  towiisbipa  in  tbe  coun^  of 

189S  Sunflower,  "shall  be,  and  constitute,  as  afore- 
said, Mississippi  levee  district  No.  1,  which  it 

IN  EBROR  to  tbe  Supreme  Court  of  the  is  the  purpose  of  this  act  to  protect  and  reclaim 

Slate  of  Hlssisslppl  to  rcvleir  a  decree  of  as  aforeaald,  br  tbe  agency  ot  •aid  board  of 

'""•«•  D„...d„CoOglc"» 


BnpKmx  CoDXT  or  tsx  UnTso  Statei. 


Oct.  Trait, 


eoait,  outlaja,  charEes,  aDd  expeose*  to  be 
294]iDCiirred  or  made  *for  the  levees,  wiirk«, 
and  ImprnTemeDti  provided  for  and  contem- 
plaled  bj  tbU  act,  orio  mainlaioln^  the  same." 
By  §  8.  for  tbe  purpow  of  bulldiog  and 
maintaiDlng  levees  aod  works  and  carrvinj;  the 
act  Id\o  effecl,  ■  uniform  charge  ana  assess- 
meot  of  2  per  cent  per  aoniim  on  the  value  of 
every  acre  of  tbe  Uod  id  tb«  ttistrict  was  levied, 
nbicb  It  was  provided  should  LODt[Due  and  be 
collected  In  each  and  every  year  for  twelve 
tucceisive  jean  from  the  dale  of  the  act,  and 
ibould  be  due  and  payable  antiually  od  or 
liefore  the  Ist  day  of  Beptemb-r  In  each  year 
for  said  period,  and  tbe  value  of  every  acre  of 
unimproved   land   and  of  everv  acre  of  Im- 

firoved  and  cnllivaled  lan'l,  and  every  acre  o( 
Bod  improved  end  fenced,  but  not  cullivaled, 
was  flit^.  except  tbe  landie  in  BunQower  and 
Tallahatchie  counties. 
Seel  ion  Q  read  as  follows: 
"That  for  tbe  purposes  aforesaid,  and 


act,  tbe  said  boai 
ahall  bave  power  to  borrow  money,  and  to 
that  end  may  issue  the  bonds  of  said  board  to 
tbe  amount  of  f  1,000,000,  in  sucb 
denomlDBlioQ,  not  less  than  $100  each,  as  tbe 
laid  board  may  presciibe;  wbicb  bonds  shall 
be  sisned  by  tbe  president,  and  countersigned 
by  the  treasurer  nf  said  board,  and  be  made 
payable,  to  order  or  bearer.  In  not  less  than 
I  wo  nnr  more  than  ten  years  after  tbe  1st  day 
of  January,  ISTl,  and  shall  bear  a  rate  of 
interest  not  exceeding  8  per  cent  per  annum, 
for  whid)  interest  coupons  may  be  stlacbed. 
payable  at  sucb  time  and  place  as  the  board 
may  contract.  Said  bonds  shall  be  nefrotlable 
aa  promisBocy  notes  or  bills  of  eicbaoge,  aod 
may  be  sold  and  negolialed  in  any  market  in 
or  out  of  tbe  state,  on  tbe  best  terms  Ibnt  can 
be  obtained  tor  the  same;  but  fn  do  case  sbnll 
anyof  tbembe^egoIiatedorsoldalag^ea[e^(!.•- 
count  than  10  per  cent.  Said  board  shall  fix  a 
place  or  places  for  the  payment  of  Ibe  prin- 
cipal and  interest  of  said  bonds  and  coupons, 
and  EDtd  bonds  or  coupons  shall  be  receivuble 
after  maturity,  at  pur,  in  pavment  of  any 
charge  or  assessment  tied,  levied,  or  made  by 
Ibis  act.  .  .  .  All  moneys  borrowed  by  said 
board,  or  arisloii:  from  negotiations  or  sale  of 
2Q51*any  of  said  bondB,9ball  be  promptly  paid 
into  the  treaaury  of  said  board,  and  shall  consti- 
tute a  levee  fund,  and  be  used  and  applied  to 
carry  into  effect  tbe  objects  and  purposes  of 

By  ^  10  it  was  provided  that  the  cbarees  and 
assessments  levied  by  tbe  act  abould  conslilule, 
as  they  were  from  lime  to  time  collected,  a 
sneelaf  fund  and  iriist.  to  be  used  by  tbe  board, 
Firstly,  in  payment  of  any  bonds  that  might 
have  been  sold  or  used  under  the  act,  ancTof 
any  money  that  might  be  borrowed  under  its 
provisions;  and,  secondly.  In  payment  of  any 
other  debta  or  liabilities  of  said  bc«rd;  and  that 
tbe  "  charges  andassessments  by  this  act  tiled, 
levied,  and  made  aa  aforesaid  on  said  lands 
sbnll  not  be  subject  to  repeal,  alteratloD.or  sua- 
pension  during  the  time  for  which  tbey  ue 


t;4 


filed  and  levied,  as  aforesaid,  until  all  tb« 
bonds,  obligations,  and  liabilities  of  said  board 
sbalt  be  Brst  paid  snd  discharged."  Provision 
was  also  made  in  esse  of  noncolleciioa  for 
application  by  the  holders  of  any  bood  or 
obligation  overdue  to  tbe  circtiit  or  chancery 
court  of  any  district  included  for  a  mandamus 
to  compel  the  board  to  collect  and  pay  over, 
or  for  tbe  appointment  of  commissiooera  to 
do  so. 

Subsequent  sections  provided  for  a  tax  col- 
leclor  of  tbe  board  and  for  sale  on  delinquency, 
bidding  in  by  the  board,  etc. 

By  §  20  it  was  made  (be  duty  of  the  board 
"  to  invest  and  keep  Invested  In  public  secutl* 
lies  of  tbe  [Jnited  Slates  until  required  to  par 
any  of  tbe  bonds  or  liabilities  of  said  board. 


[and]  all  sucb  part  of  tbe  funds  and  moneys  of 
said  ixiard  as  may  not  at  any  time  be  required 
paving  ("he  matured  det^ 


be  required 
tured  debta 
in  carryiDf 


into  effect  tbe  purposes  of  il 

It  was  further  provided  tbat,  in  case  tba 
charges  and  assessments  made  by  Ibe  act  abould 
be  adjudeed  and  held  inoperative,  the  board 
sbould  bave  power  (o  proceed  through  com- 
missioners to  have  just  and  legwl  rales,  charge*, 
and  BBsessmeuls  made  on  auj  laoda  in  the 
levee  district,  sufDclent  Id  amount  when  col- 
lected Tear  by  year  to  pay  all  sucb  boods. 
loans,  debts,  and  liabilities,  and  enable  the 
board  to  carry  tbe  act  *lnto  effect;  Hnd[390 
also  that  Ibe  collection  of  slate  and  county  taxes 
Bssesxed  upon  sny  lands  that  micbt  l>e  pur- 
chased by  or  be  vested  in  the  levee  board 
abould  be  suspended  so  long  as  the  lands  were 
held  as  assets  of  Ibe  bonrd. 

Section  29  provided  that  all  taxes  levied  and 
assessed  under  Ibe  act  be  and  tbe  SHme  wars 
declared  I*)  be  e  tax  t'n  rtm  against  the  lands 
embraced  tberein,  wbicb  lands  sbould  be  sub- 
ject to  sale  without  further  assessment  in  each 
and  every  year,  and  that  aucb  sale  should  vest 
in  Ibe  purchaser  a  ^ood  and  valid  title  to  the 
lands,  against  tbe  claims  of  every  person  having 
claims  or  title  thereto  subject  to  redemption  aa 
provided. 

The  bill  averred  tbat  Ibe  boudaand  coupons 
held  by  com  plain  an  la  "were  negotiated  by  said 
district  No.  1,  and  in  course  of  trade  came  into 
tbe  hands  of  these  complaloants  by  deliver;.' 
and  a  list  of  the  bonds  and  coupons  held  by 
each  of  complainsnls  was  filed  with  and  maw 
part  of  tbe  bill.  These  bonds  were  in  the 
foUoning  form,  all  being  tbe  same  with  lb* 
exception  of  the  dates,  numbers,  and  amounts: 

No.  800.  11,000. 

Mississippi  Levee  District  Na  1. 

Driticd  States  or  America,  Stale  of  His^ 

sippi. 

Eight  Per  Cent  Bond. 

One  of  a  series  of  five  hundred  bonds  of  odb 

tbousand  doDara  each,  numbered   from  one 

to  five  hundred  consecutively,  issued  by  tba 

levee  board  of  the  stale  of  Mississippi,  district 

No.  1,  in  pursuance  of  and  by  tbe  authority 

granted  In  an  act  of  tbe  legislature  of  Ifaestai*' 

of  Mississippi,   approved   March    17.   1871, 

enililed   "Ad  Aci  to  Redeem  and  Protect 

from  Overflow  frcm  the  River  Mtssisdppi 

Certain  Bottom  Lands  herein  Deacribed.' 

Enow  all  men  by  these  presenu  that  tbe  leve* 

"B.8.. 


.vCoogfc* 


WOOURDFF  ▼.  STATI  OF  HlMIIom. 


themaelvea,  for  value  iec«lved,  indebteil 
bearer  Id  tb°  sum  of  one  tbouBaad  doll 
gold  coin  of  Ibe  United  Btetosof  Amtrlca.wbich 
297]Miid  sum  tbe  enid  levee  board  of  the  *slUe 
of  MiHsisslppf,  dislHct  No.  1,  for  tbemselves 
and  their  successoiB,  do  berebj  bind  Ihemselves 
and  engage  well  and  Imlj  to  pay  to  (be  bearer 
on  tbe  UC  day  of  Januarv,  a.  d.  1878,  at  (be 
baaklDe  botise  ot  tbe  National  Park  Bank,  in 
tbe  city  of  Kew  York;  and  the  said  levee 
board  of  the  Btat«  of  Mlsslssippf,  district  No. 
1.  for  ibemselve*  and  tbeir  successon,  do 
hereby  engage  to  pay  an  inlereBt  ihereon  of  B 
per  ce'nt  persnQDUi,  paytible  semt-aanuBllyon 
tbe  Ist  days  of  January  and  July  Id  each  and 
every  year  ensulog  tbe  dale  hereof  until  the 


ber 


tnnexed,   upon   the   delivery  of    said 


Id  letlimoiiy  whereof  tbe  president  of  tbe 
levee  board  of  the  state  ot  Mississippi, 
[bkal.]  district  No.  1.  baa  sljned  and  the 
treasurer  of  said  board  bas  counter- 
signed these  presents,  and  tbe  preBldent  has 
caused  the  teat  of  tbe  said  board  to  be  aiHzed 
hereio  the  Brst  of  January,  to  Ibe  year  ot  our 
Lord  one  Ibousand  eight  bUDdred  and  seventy- 


Upon  each  bond  was  printed  as  an  indorse- 
ment sig  T.  8.  9. 10.  SO.  and  20  of  tbe  act  of  1871. 

Attached  to  tbe  bouda  were  coupons,  of 
which  the  following  was  tbe  form,  all  beinft 
allkeeicept  in  amounts,  numbers,  and  dates  of 
mMuiity; 

Tbe  levee  board  of  the  stale  of  Mississippi, 
district  No,  1,  will  pay  to  the  bearer  oo  tbe  Isl 
day  of  January.  18T0,  at  tbe  National  Parle 
Bank  of  New  York,  twenty  ($20)  dnllara  in 
currency  of  the  United  States,  being  the  aeml- 
annuat  interest  on  bood  No.  S3. 

(Signed)  A.  it  Howe.  Treaa. 

Meuri,  La,wrene«  H&zwell<  Jr., 
Calderon  Carllale.  Marcellui  Qreen,  and 
8.  8.  CaiA/mn  for  plaintiffs  in  error. 

MfMTt.  Frank  Johnaton,  Attorney  Gen- 
eral of  Mississippi,  J.  Hubley  A*hton,  Wm. 
O.  I'tfTffer,  and  IF.  P.  ifarrif  lor  defendantsln 

Mr.  <7Ai«fJu«(iMFiillerdellvered  tbe  opin- 
ion of  tbe  court; 

The  supreme  court  of  Missia^ippi  construed 
these  bonds  as  obligations  payable  in  gold  coin, 
and  held  that  the  power  to  borrow  money 
conferred  on  tbe  levee  board  of  Hiasissippi. 
district  No.  1,  did  not  aulboriie  that  corpora- 
tion to  borrow  gold  coin  or  Issue  bonds  ac- 
knowledging tbe  receipt  thereof  and  agreeing 
to  pay  iberefor  in  the  same  medium,  and  that 
the  bonds  were  void  for  want  of  power  in  that 
particular.  If  by  this  adjudication  a  riebt 
possessed  by  plaintiffs  In  error,  as  holders  of 
bonds,  under  the  Conalitution  and  laws  of  the 
United  Slates  was  necessarily  denied,  then  tbia 
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raised  by  tbe  ground  of  demurrer,  on 
wblcb  the  decision  of  tbe  court  proceeded, 
and  if  that  isaue  was  an  Issue  as  to  the  posses' 
sioD  of  a  right  uuder  tbe  Constitution  and 
laws  of  tbe  United  States,  then  tbe  denial  of 
that  rlrbt  gives  Jurisdiction.  And  it  appeara 
tons  that  such  an  issue  was  preaented.  Plain- 
tiSa  in  error  claimed  that  tbe  bonds  were  pay- 
able la  money  of  the  United  States.  Defend- 
ants claimed  they  were  payable  in  a  particular 
kind  of  aucb  money,  and,  because  so  payable, 
were  Invalid.  The  isaue  in  either  aspect  In- 
volved tbe  dek«rmi nation  of  rights  of  plaintiffs 
in  error  tinderlbe  Constitution  and  laws  of  tha 
United  Slates,  and  was  disposed  of  adversely 
to  them. 

In  Trebileoek  t.  Wilton.  79  U.  8.  12  Wall. 
687  f20:  4S0],  where  a  note  held  by  plainllff  In 
error  wss  payable  by  its  terms  in  specie,  and 
be  clalmtd  thai  be  was  entitled  to  have  It  paid 
in  gold  or  silver  dollars  of  tbe  Dnited  States, 
which  the  state  court  decided  he  was  not,  tba 
writ  of  error  waa  maintained  on  tbe  ground  of 
tbe  denial  of  a  right  under  tbe  Constitution. 

*la  Marylandt,  Baltimore  A  O.R.  CbiSttQ 
B9U.  S.  22  Wall.  lOS  [22;718],In  which  the  etata 
bad  made  certain  advances  for  the  railroad  com- 
pany In  gold,  and  sought  judgment  accord- 
ingly, and  tbe  stat«  court  held  that  it  waa  only 
entitled  to  recovery  in  currency,  no  objeclion 
waa  raised  to  the  jurisdiction  of  this  court  to 
review  the  judgment. 

In  the  case  at  bar  the  inquiry  aa  to  Ibe 
medium  in  which  the  bonds  were  payable. 
and,  if  in  gold  coin,  tbe  effect  thereof,  involved 
the  right  to  enforce  a  contract  according  to  the 
meaning  of  its  terms  aa  determined  by  the 
Constitution  and  laws  of  the  United  Stales, 
lolerpreted  by  tbe  tribunal  of  last  resort,  and 
therefore  raised  questions  of  Federal  right 
which  justified  the  Issue  of  the  writ. 

Tbe  levee  board  was  created  a  body  corporate 
and  expressly  authorized  to  borrow  money  and 
to  issue  negotiable  lEstrumente  therefor.  It 
was  thus  endowed  In  order  to  enable  it  to  ef- 
fectuate the  objects  and  purposes  of  Its  creation. 
Ii  issued  bonds  whereby  it  acknowledged  that 
it  was  indebted  in  so  many  dollars  in  gold  cola 
and  promised  to  pay  Ibe  specified  sums  at  a 
designated  date,  with  interest. 

The  general  rule  ia  that  those  powers  which 
are  within  tbe  Intent  and  purposes  of  tbe  crea- 
tion of  a  corporation,  and  esaeotial  to  give 
effect  to  tbe  powers  expressly  granted,  may  be 
exercised  as  neeeaaarily  Incident  thereto,  and 
that  a  discretion  exists  in  ibe  choice  of  tbe 
means  to  accomplish  Ibe  required  result,  unleta 
restricted  by  the  terms  of  tbe  grant.  The 
power  to  borrow  money  was  expresaly  granted, 
unaccompanied  by  any  definition  of  the  word 
''money,"  which  might  operate  as  a  restriction 
on  the  power,  and  according  to  tbe  general 
rule,  if  there  were  more  than  one  kind  of 
money,  a  discretion  aa  to  tbe  particular  kind 
would  be  necessarily  incident  to  the  execution 
of  the  power  granted  and  might  be  exercised 
hj  the  corporation.  At  the  time  these  bonds 
were  issued  tbe  money  of  tbe  United  Slates 
consisted,  under  tbe  dedal  ins  of  Ibis  court,  of 

gild  and  silver  coin  and  United  Btates  notea. 
old  coin  waa  in  every  respect  UDlimlted  In  its 
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legal  tender  captdty,  bat  nil  were  equally 
TRlId  as  monej  of  tbe  United  Stales. 
300]  *Allboagh  Ibe  supreme  court  of  MImIi- 
BJppl  conceded  Ibat  gold  coin  was  "moDey,"lt 
Insisted  tbai  wben  Ine  bonds  were  issued  sucb 
coin  was  "of  mucb  grealer  valne  Iban  tbe 
circulHtlag  medium,  consiallng  of  United 
Blales  trcBBury  ontes  and  national  bank  note*," 
at  Ibe  court  judiciallr  knew;  ibai  "all  debu 
payable  in  'dollars'  eenetall;  wtre,  aa  now, 
■DlTflbte  In  legul  tenders,  but  an  obliKalton 
payable  In  gold  coin  can  be  dlscbarged  only 
Bccordiog  to  its  terms;"  tbat  Id  autbonzlDK  the 
juoe  of  these  booda.  "and  in  tbe  use  of  tbe 
term  'money.'  Ibe  legislature  must  be  supposed 
to  bave  meant  tn  tbe  act  cited  tbnt  money 
wbicb  constituted  tbe  basis  of  tbe  geneni] 
buslnesi  of  tbe  country  and  nas  a  legal  lender 
for  tbe  payment  of  aeblsi"  and  that,  conse- 
quently, tbe  bonds  were  void  for  waut  of 
power.  Notwithstanding  the  disclaimer.  Ibis 
conclusion  denied  Ibe  exercise  of  any  diicre 
tloa  by  the  corporallon  to  borrow  one  bind  of 
money  of  tbe  Untied  State*  on  tbe  ground  that 
that  particular  klod  had  censed  la  fact  to  be 
money  and  bad  become  a  commodity. 

Doublles'  Ibe  word  "money"  Is  often  used 
as  applicable  to  other  media  of  excbHDge  than 
coin.  Bank  uote*  lawfully  issued aod  actually 
current  at  par  In  lieu  of  coin  are  treated  as 
money,  because  Sowing  as  such  through  the 
chanuels  of  trade  and  commerce  without  ques- 
tion. Bank  of  United  StaUtv.  BankofGtorgia, 
33  U,8.I0Wbeal.38S[e:81I5]:  MilUrf.Bnee, 
1  Burr.  4fi3.  And  it  would  seem  tbat  It  was  in 
this  sense  tbat  tbe  supreme  court  regarded  the 
use  of  Ibe  word,  for  Ibougb  it  aFsumed  Ibat 
the  property  of  being  legal  tender  was  an 
essential  attribute  of  money,  yet  it  Included 
national  bank  notes,  wblcb,  tbougb  receivable 
at  par  in  payment  of  government  dues  except 
duties,  and  payable  by  Ibe  government  at  par 
except  for  tniere^t  on  tbe  public  debt  and  in 
redemption  of  tbe  national  currency,  and  also 
tiaynble  and  receivable  as  between  national 
banks  themselves  (U.  S.  Rev.  Stat.  ^6  0183, 
OltW),  bad  not  been  declared  legal  tender  "in 
payment  of  all  debts,  public  and  private, 
wlibiD  Ibe  United  States,  except  for  duties  on 
Imports  and  interest  on  tbe  public  debt,"  as 
United  Slates  treasury  notes  had  been  (U.  S. 
Rev.  SUt.   S  858H). 

These  bond*  were  contracts  for  tbe  payment 
301]  of  dollars,  and  *not  for  ihe  delivery  of 
bullion;  nor  were  tbey  made  expressly  payable 
in  coin. 

If  the  legislature  had  In  terms  autborlzed  the 
corporation  to  borrow  currency  only,  and  lo 
Issue  bonds  payable  in  currency  only,  tbat 
would  have  preeeoted  a  different  question,  but 
tbe  Inngiiage  used  embodied  no  such  express 
limitation,  and  Ibere  could  be  no  Impiicaiion 
that  tbe  power  was  other  than  tbe  power 
to  borrow  money  of  tbe  Ualted  Statea.  But 
h  Is  said  tbat,  as  It  was  held  In  Jvdton  v.  T 
temir.  87  Ala.  241  [4  L.  R.  A.  742],  that  " 

Ksas  and  general  power  to  issue  Degolinble 
Dds,  in  tbe  absence  of  legislative  restriutlon, 
carries  the  implied  or  Incidental  power  to  make 
Ihem  pnysble  generally,  that  is.  in  currency, 
wbicb  is  constitution  all;  a  legal  tender,  oi 
payable  In  tbe  particular  coin  which  conttl- 
tutei  die  legal  and  commercial  standard  by 
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which  tbe  value  of  oUier  klnda  of  cantaej  li 
measured,"  and  that  although  tbe  act  aulhur- 
izing  the  city  of  Beaseuer  to  iatue  bonds  wai 
silent  OD  the  subject,  the  city  had  power  to  maka 
tbemp«.yab1eingold;and  by  tbe  court  of  appeal! 
of  Kentucky,  in  Farton  v.  LatiUvilU  Hinting 
FuTuiCmirt.  ISKy.L.  Rep. 8M,  that munldpal 
bonds  were  not  void,  because  tbe  prindpal  and 
interest  was  made  payable  In  gold  coin  of  tbe 
Uuiied  Stales,  when  ibe  act  authorizing  tbelr 
issue  and  sale  did  not  specify  the  medium  In 
which  tbey  were  to  be  made  payable;  *o  tbe 
supreme  court  of  Mississippi  waa  at  liberty  to 
bold  the  contrary  lo  placing  a  conatructlon  on 
the  law  of  that  atate.  Conceding  this  lo  be  to, 
the  question  of  jurisdiction  remaps  unaffected, 
for  In  tbe  former  case*  tbe  riebt  of  tbe  holders 
of  municipal  obllgationa  to  oemaDtl  under  tbe 
Constitution  and  laws  of  the  United  Slatee 
peymeQt  thereof  In  money  of  tbe  United  State* 
was  recoAnized,  while  In  tbia  case  that  right 
was  in  effect  denied. 

Tbe  supreme  court  of  Miesiislppl  was  ot 
opinion  tbat  the  bonds  evidenced  an  Indebted- 
ness created  in  gold  coin,  aed  that  they  were 
solvable  In  tbe  same  medium,  and  held  Ihat 
the  legtsialure  Intended  to  limit  tbe  power  to 
borrow  and  to  promise  to  pay,  to  another  kind 
of  money  of  the  Uuiied  States.  But  this  was 
to  impose  a.limilalion  on  the  power,  not  ex- 
pressed, but  by  implication,  and  that  implica- 
tion Involved  a  Federal  ■question.  For[303l 
Ihe  power  to  borrow  money  simply  meant  the 
power  to  Iwrrow  whatever  wu  money  accord- 
fug  to  tbe  ConstitutloD  of  tbe  United  Stalee 
and  tbe  laws  peswd  in  pursuance  thereof,  end 
Ibe  power  to  issue  negotiable  boada  tberefoi 


But  It  was  only  by  deciding  thai  these  bonds 
were  payable  In  a  particular  kind  of  money  of 
Ihe  Dolled  Sutes.  and  tbat  tbla  kind,  though 
money  In  law,  bad  ceased,  as  tbe  court 
assumed,  to  be  monev  in  fact,  that  the  slate 
court  was  enabled  to  bold  them  void  for  waot 
of  power,  and  if  that  premise  were  incorrect, 
the  cunclusion,  whether  In  itself  right  or 
wrong,  would  not  follow. 

Now,  these  bonds  were  not  expressly  payable 
In  gold  coin.  It  is  true  tbat  as  tbey  acknowl- 
edged an  indebtedness  lo  gold  coin,  and  a*  tbe 
coupons  were  payable  specifically  "in  cur- 
rency," the  argument  is  not  unreasonable  that 
the  corporation  intended  the  purchaaera  to  ex- 
pect payment  In  the  money  lu  which  the  In- 
debtedness was  stated  to  have  been  contracted; 
but  the  agreement  lo  pay  tbe  deaiEnated  aums 
did  not  specify  any  particular  kind  of  money, 
and  the  obligation  waa  lo  pay  what  tbe  law 
recognized  as  money  when  the  pavment  was 
to  be  made.  The  bonds  were  therefore  legally 
solvable  In  tbe  money  of  tbe  United  8tates,wbat- 
ever  Its  description,  and  not  in  any  particular 
kind  of  that  monev,  and  it  is  impossible  to  hold 
that  tbey  were  void  because. of  want  of  power. 

In  Bull  V.  Firm  Nat.  Bank  </  Snmon,  121 

V.  6.  105,  113  [81:06,  100],  the  question  wts 

raised  whether  certain   bank   checks   for  ttts 

payment  of  "|600  in  current  funds,"  were  ne 
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(totlable,  eod  Mr.  JtuUet  Field,  dellveiiiig  the 
opinion  of  the  court,  isid:  "Uniloubledly  ll  is 
tbe  law  llial  to  be  negoLUble  abill,  promisurj 
note,  or  cbeck  muBt  be  payable  \a  aioaey.  or 
whatever  is  curreot  u  such  by  the  law  ol  tbe 
«ouoIrT  wbeie  the  Inatrunieiit  li  drawn  or  pai 
able.    Tbere  are  numeroui  cases  where  a  desij 
DMtloD  of  tbe  paymeot  of  such  tostrunieats  i 
303]  *DOies  ol  particular  banks  or  associi 
tiona,  or  in  paper  aot  current  as  money,  has 
beeo  held  to  destroy  their  negotiability,     /r. 
mVm  v.  Laierif.  89  D.  S.  14  Pet.  3Sit  [10.462]; 
Miller  y.  AvHert,H  U,  8.   IB  How.  218,  "■*' 
[14:119,  I2S1.     Butwilhia  a  lew  years,  c 
ineDciDK  with  the  first  Issue  Id  tbia  country  of 
notes  declared  to  have  Ibe  quality  of  legal '  ~ 
der,  it  has  been  a  common  practice  of  dra' 
of  bills  of  eichanfte  or  checks,  or  makers  of 
promissoiy  notes,  to  indicate  wbclber  the  same 
nre  to  be  paid   in  gold   or  silver,  or  In  such 
notes;  and  the  term  'current  funds'  has  been 
used  to  desi?uale  any  of  these,  all  being  cu 
rent  and  declared,  by  positive  enactment,  tot 
legal  lender.     It  wasluleadcd  to  cover  wba 
«ver  was   receivable  and   current   by   law  [ 
money,  whether  in  the  form  of  notes  or  cnit 
Tbtis  construed,  we  do  not  think  liie  negolii 
bllity  of  tbe  paper  in  question  was  impaired 
by  die  Insertinn  of  those  words." 

In  Morylanii  v.  Baltimore  <t  0.  R  Co.  89 
TJ.  S.  23  Wall.  lOe  [23;T18].  it  was  held  that 
•llboUKb  since  the  legal  tender  acts  an  under- 
taking lo  pay  in  gold  might  be  implied  under 
•pecial  circumstances  and  be  as  obligatory  as 
u  made  In  express  words,  yet  that  the  impli- 
cation must  be  found  In  the  langunge  of  tbe 
contract,  and  could  not  be  gathered  from  tbe 
mere  expectations  of  tbe  patties. 

In  this  case  the  language  of  the  contract 
to  payment  created  no  such  obligation,  and  I 
doubt  as  lo  Its  meanmg  was  raised  by  the  e 
(raiieoiis  fact  that  goliiwaa  not  everywhere 
ciiculalion  when  the  bonds  were  issued. 

Without  pursuing  the  subject  further  it  is 
enough  tbat  by  ilieir  terms  tFiese  bonds  were 
payable  generally  In  money  of  tbe  United 
Dtates,  and  that,  Ihls  being  so,  tbe  conclusion 
of  the  supreme  court  of  Alississlppl,  that  they 
were  otberwise  payable,  was  erroneous.  Tbe 
bonds,  tberelore,  were  not  void  on  tbe  ground 
•laled,  evra  assuming  that  ground  to  be  tena- 
ble; and  we  think  tbe  decision  as  to  the 
medium  of  payment  reeiaminable  here  be- 
cause  amounting  to  a  denial  of  tbe  right  of 
plaiutitls  In  error  to  be  psid  in  money  of  the 
United  States,  by  implying  a  limiteiion  con 
traiy  to  the  controlling  presumption  arising 
under  tbe  Federal  laws  and  decisions.  Under 
those  laws  and  decisions  there  was  more  than 
3U4]  one  description  *of  money  of  the  United 
States,  and  hence  the  presumption  was  tbat 
where  no  one  kind  of  money  was  specified  the 
bonds  were  payable  in  any  kind;  but  Ibis,  and 
tbe  claim  based  thereon,  was  denied. 

As  the  caae  was  determined  by  tbe  state  su- 

£reme  court  on  tbe  slnsle  grouna  lo  which  we 
sve  referred,  we  shall  not  discusa  the  eflecl 
and  validity  of  tbe  subsequent  legislation 
brought  under  review  by  the  bill,  or  any  of 
tbe  other  queitioDs  sugnsted  by  counsel. 

Jvdgmtnt  rtvertd  and  cause  remanded  for 
further  proceedings  not  Inconsistent  wilb  this 
Opinion. 
tai  U.  S.  U.  8..  Book  40.  SI 


Mr.  Juttiu  Field  concurring: 

I  have  also  some  observations  lo  make  upon 
this  liiigatioQ.  The  case  comes  before  iis  on 
error  to  tbe  supreme  court  of  tbe  8t«ie  of  Mis- 
sissippi. The  complainanla  below,  tbe  plaio- 
tiffs  in  error  here,  commenced  a  suit  iu  tlie 
chancery  court  of  Hiuds  county,  In  tbat  state, 
to  enforce  a  trust  and  a  lien  upon  certain  laoils 
therein,  as  holders  of  bonds  of  the  levee  board 
of  the  state,  dUlrtct  No.  1,  by  an  act  of  Ibe 
legislature  of  March  17,  1871,  under  which 
tbe  bonds  were  issued.  The  bill  of  comphiinE 
alleged  tbat  Amos  WoodtuH,  trustee,  the  Qer- 
man  Bank  of  Memphis.  Tennessee,  and  B. 
Richmond,  were  owuers  and  holders  of  a  large 
number  of  bonds  Issued  by  the  levee  board  of 
tbe  siste  of  Mississippi,  district  No.  1.  and  that 
the  bonds  were  issued  and  negotiated  by  the 
board  under  the  act  entitled  "An  Act  to  Re- 
deem and  Protect  from  Overflow  from  the 
River  Mississippi  Certain  Lands  Described, 
Approved  March  17,  1871."  The  language  of 
the  statute  authorizing  tbe  Issue  of  the  bonds 
U  as  follows: 

"Sec.  9.  Be  it /urMerrn/iftAf,  That  for  ths 
purposes  aforesaid,  and  lo  enable  them  to  carry 
out  tbe  >urpuses  of  this  act,  the  said  board  of 
levee  commissioners  shall  have  power  to  borrow 
money,  and  to  that  end  mav  issue  the  bonds  of 
said  board  to  the  amouul  of  $1,000,000,  in  such 
Bumsauddenomlnations.notleBSlhantlOOeach, 
as  the  said  board  may  prescribe;  which  bonds 
shall  be  signed  by  the  'president  and  [30ff 
counlerslgnedby  tnetteasurrrof  said  board. end 
be  made  payable  to  order  or  bearer,  la  not  less 
than  two  nor  more  than  ten  years  afler  the  first 
day  of  January,  1871.  and  shall  bear  a  rste  of 
interest  not  exceeding  8  per  cent  per  annum, 
for  which  interest  coupons  may  be  aitscheii, 
payable  at  such  time  and  place  as  the  bonrd 
may  contract.  Said  bonds  shall  be  ne<>o(ialed 
as  promissory  notes  or  bills  of  exchange,  nnd 
may  be  sold  and  negotiated  in  any  oinrket  In 
or  out  of  tbe  state,  on  the  best  terras  tbat  can 
be  obtained  for  the  same;  but  In  no  case  shall 
any  of  ihem  be  nef^ollated  or  sold  at  a  greater 
discount  than  10  per  cent," 

By  the  act,  as  stated  in  the  bill,  a  special  tax 

as  levied  upon  all  the  lands  in  said  district 
protected  by  the  levees  to  be  built  bv  tbe  board, 
and  provision  was  made  for  its  colleclioa. 

By  1^  10  of  the  act,  us  also  sUted  in  the  bill, 
it  was  provided  "tliat  the  charges  and  aasesa- 
meiite.  fixed,  levied,  and  make  as  aforesaid,  by 
the  act,  should  be  as  they  were  from  lime  to 
collected,  and  they  were  thereby  consti- 
tuted a  special  fund  and  trust,  to  be  used  bv 
ssld  board,  first,  in  tbe  payment  ol  any  bonds 
tbat  might  be  sold  or  used  as  before  provided 
under  the  act,  and  of  money  tbat  might  be 
borrowed  under  Its  provisions:  secondly,  for 
the  payment  of  any  other  debts  or  liabilities  ol 
said  board,  and  when  collected  the  same  sbuulc 
be  paid  Into  the  treasury  of  said  board  for  the 
purposes  aforesaid." 

Under  this  stHtute  tbe  board  of  levee  com- 
missioners, as  staled  In  the  bill,  was  organized, 
and  Issued  a  large  number  of  bonds,  negre- 
gating  In  amount  $600,000  and  payable  to 
bearer.  The  bonds  recited  the  act  under  which 
they  were  Issued,  and  expressly  stipulated  that 
Ihe  interest  coupons  attached  were  pavable  In 
the  currency  of  the  United  Stales,  >>ut  Ihe 
977 
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principal  of  tha  boada  waa  jtajahle  In  gold 

The  bill  waa  ezbibited  b;  complalnanra  a* 
owpera  aod  holdera  of  a  larfte  Dumber  of  bonda 
thus  Isjued  and  negoiiated.  It  alleged  Ibnt 
tbe  flot  of  tbe  leolalature  referred  to  Imposed  a 
BpeciBc  lax  in  rem  on  eacb  acre  of  land  (with 
few  eicepiloni)  1  jing  In  (he  levee  dlsitiet  No.  1, 
30MJ  in  order  lopaj  (he  •bonds  and  coupons; 
that  a  large  amoiint  of  tbe  laoda  ncre  sold  ucder 
the  act  forlbedellaqueDt  taiesin  the  year  1872 
and  the  succeeding  jeara.  until  1876,  and  in 
default  of  buyers,  were  airuck  off  to  tbe 
treaanrer  of  the  levee  board  anii  duly  cnoveyed 
to  him  aa  aucb.  That  from  187S  In  1883  there 
were  no  aalea  to  tbe  treasurer,  but  all  lands  sold 
as  delinquent  were  struck  off  tor  the  stale, 
county  and  dtatrict  Nn.  1,  levee  taxes  to  Ihe 
state  of  Mltslaalppl,  and  conveyed  lo  it  b;  one 
deed.  That  ihe  state  of  MlesUMppi,  In  1876. 
abolished  tbe  levee  board  of  district  No.  I  as 
conatituled,  and  made  tbe  slate  auditor  and 
treaeurer  ex  ojtieio  levee  commissioners.  Its  suc- 
cessors, and  vested  Ihe  titles  of  all  lands  held 
by  the  levee  board  in  tbem  to  be  admlcisiered 
by  them.  The  bill  alleged  further  thnt  all  such 
lands  were  held  by  tbe  state  in  tntt  for  the 
bondholders  under  tbe  act  of  Mnrch  17,  1871. 

Tbe  bill  asked  that  tbe  trustees,  who  admiD- 
blered  (he  trust  and  who  bad  not  yet  accounted, 
•bould  be  required  to  discover  the  status  of 
tbe  trust  estate,  aud  bow  It  was  administered 


^  tnade  by  tbe  trustees  In  vlnla- 
lloD  of  the  trust  be  declared  void,  and  that 
Buch  purchasers  be  held  to  an  account  of  the 
trust  estate  so  far  as  <t  bad  come  Into  (heir 
hands,  and  that  tbe  lands  be  subjected  to  (he 
tax  chargeable  agaln't  ihem  under  the  act  of 
1871,  and Ibeiai  bebeldasaspecUlfundlopny 
the  twnds  held  by  the  complainants  and  others. 

The  defendnnts  demurred  lo  the  bill  upon 
the  ground,  among  other  reasons  aflsicned.  | 
that  the  act  of  the  levee  board  In  mnkiog  the 
bonda  payable  "In  gold  coin"  was  ultra  tdret, 
and  the  t>onds  ( b eref or  Invalid . 

Tbe  demurrer  was  sostaincd,  and  tbe  com- 
plainants appealed. 

I  cannot  concur  Intbedeclslon  of  that  rourt. 
In  my  judgment  no  transaction  of  commerce 
or  business,  or  obligation  for  (be  paymen[  of 
money  that  Is  not  Immoral  In  its  character  and 
which  is  not.  In  Its  manifest  purpose,  dctn- 
m<^Dtal  to  tbe  peace,  good  onter.  and  general 
lutereat  of  society,  can  be  declared  or  held  to 
be  Invalid  because  enforced  or  made  payable 
In  irold  coin  or  currency  when  (bat  Is  estab- 
SOtjIisbedorrecognized'by  the  government. 
And  any  acts  by  state  authority  Impairing  or 
lessening  (be  validity  or  negotiability  of  obli- 
gations thus  made  payable  in  gold  coin  are 
violative  of  tbe  laws  and  Constitution  of  the 
United  States. 

Upon  this  subject  I  will  presume  to  clle 
some  of  Ihe  expreulons  of  Justices  of  tbis 
court  as  to  Ihe  effect  of  such  obligations,  used 
when  questions  respecting  the  currency  of  the 
country  were  under  consideration  in  what  are 
known  as  the  L^al  Tender  Ca*ei. 

In  speaking  of  the  views  of  the  framersof 
tbe  Constitution,  on  the  subject  of  moDev,  it 
was  said  that  "  at  that  time  gold  and  allver 


Oov.Taui, 

molded  into  fonoa  convenient  for  ttae,  mad 
stamped  with  their  value  by  pnbllc  autboTftj, 
constituted,  with  the  exception  of  plecet  of 


these  metals  divided  up  and  thus  stamped  al- 
ways have  constituted  money  with  all  people 
having  any  civilization,  from  tbe  earliest  pe- 
riods ID  tbe  history  of  the  world  down  to  the 
present  time.  It  was  with  '  four  hundred 
shekels  of  allver,  current  money  with  tbe  mer- 
chant,' (hat  Abraham  bought  (be  field  of 
Machpelah.  nearly  four  thousand  years  ago. 
Tbia  adoption  of  the  precious  metals  as  tba 
subject  or  coinage,  tbe  maicrlal  of  money  by 
all  peoples  In  alt  ages  of  the  world,  aa  further 
slated,  had  not  been  tbe  result  of  any  vsgatlci 
of  fancy,  but  waa  allribulable  to  tbe  fact  that 
they  of  all  metals  alone  possessed  the  proper- 
ties which  are  essential  to  a  circulating  toed iub 
of  uniform  value." 

"The  circulating  medium  of  a  o(»nmerdel 
community,"  said  Mr.  Webster,  "must  be 
that  which  Is  also  tbe  circulating  medium  o( 
other  commercial  communities,  or  must  be 
capable  of  being  converted  into  that  medium 
without  loss.  It  must  also  be  able,  not  only  to 
pass  In  paymeota  and  receipts  among  Indl- 
vidualE  of  the  same  society  and  nation,  but  to 
adjust  and  discharge  the  balance  of  exchangei 
between  different  nations.  It  must  be  some- 
thing which  has  a  value  abroad  as  well  as  at 
home,  by  which  foreign  as  well  aa  domeatle 
debts  can  he  asiished.  Tbe  predous  metals 
atone  answer  these  purposes.  Thev  alone, 
therefore,  are  money,  and  whatever  else  Is  to 
perform  (he  functions  of  money  must  be  their 


relains  Iblsqiinllty  It  Is  a  suballtule  formbaer. 
Devested  of  tbis  nothlngcan  give  It  (bat  charto- 
ler."    3  Wel«ter'8  Works,  p.  41. 

In  accordance  with  the  doctrine  thus  ex- 
pressed, I  am  of  opinion,  as  stated,  that  ito 
commercial  or  money  transaction,  not  Immoral 
in  its  character  or  detrimental  to  Ibe  geoeral 
Interests  of  society,  can  be  held  or  declared  to 
be  invalid  because  It  is  enforced  or  made  pej- 
able  In  gold  coin  or  currency  established  or 
recognized  by  the  government;  and,  therefore 
that  (be  judgment  of  the  supreme  court  of 
Mississippi,  declaring  that  the  bonds  of  tbe 
levee  board  made  payable  in  gold  coin  wen 
for  that  reason  Invalid,  cannot  be  sustained, 
and  that  its  judgment  to  that  effect  ahouM 
be  leveraed. 

Mr.  JiuUet  Pectch»na  disaenling: 
I  Qnd  myself  unable  to  coiKur  lo  the  opiD- 
loa  of  tbe  court  herein  as  to  our  power  to  re- 
view (he  judgment  of  (be  sia(e  cour(,  and  I 
must  (berefore  dissent  from  tbe  conclusion  ar- 
rived at  In  this  case. 

The  legislature  of  Hlssisaippl  gave  certain 
authority  to  tbe  levee  commtsaloneM  lo  borrow 
monev  and  to  Issue  bonds  therefor.  They  t» 
sued  bonds  by  virtue  and  solely  by  virtue  of 
that  act  They  so  worded  the  bonds  aa  te 
render  it  a  matter  of  controversy  whether  the 
principal  was,  on  tbe  face  of  the  bonda,  pay- 
able only  In  gold  coin  or  In  any  lawful  moner 
of  (be  United  Sutes  Tbe  state  court  held 
that  tbe  legislature  did  not,  in  the  statme 
ICi  U.8. 
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pawed  by  It.  anthoTize  lh«  l«vee  commistioDen ' 
to  iMue  bondj  pajftble  In  gold  cnln.  aDii  that 
theae  bontJ*  were  ao  pajaljle  and  were  tbere- 
fore  void  aa  unaiilhoiized  bj  the  legislatiTd 
eDRCtmenl.  Th!s  nceaia  to  me  a  malter  of 
local  law  oniT,  nod  I  cannot  see  tbat  its  de- 
dsion   ioTolTCB  any   Federal  queallon.      This 


other  mone;  or  commodltj,  aad  It  must  Iben 
be  paid  id  ibe  medium  conlrnclcd  for.  Btvn- 
ion  V.  Hoda.  74  V.  8.  7  Wall.  3S»  [IB:  1411: 
3001  'Tnbilcoek  v.  miion.  79  C.  B.  13  Wall. 
8S7  [20:  4fl0].  1'bia  rf.ebt  applies  to  a  slate  or 
muDlclpalilv  as  well  aa  to  an  IndWIdual. 

If  tbelegistatiire  had  Id  terms  provided  thftt 
the  boeds  ebould  oiilj  be  issued  payable  in 
legal  tenders,  tbere  could,  aa  it  ^cema  lo  me, 
be  no  pretense  thai  sucb  a  provision  would  be 
Illegal  or  Involve  a  violation  of  any  Federal 
riBbi. 

The  corporaitoD  was  ihe  creature  ot  Ibe 
■late  and  bail  only  sucb  tunctloos  a*  tbe  slate 
cbose  to  confer  00  It.  Altbouftb  It  be  true  that 
the  slate  ia  absvlutelv  wilbout  power  lo  cnn- 
trol  the  Tipbt  at  individuals  lo  contract  for 
inch  lawful  money  of  tbe  United  States  m 
mujseem  totbem  best,  certainlv  nn  sucb  want 
ot  authority  obtained  with  reference  to  llie 
rigbt  of  a  stale  In  granting;  a  chirter  lo  n  cor- 
poration lo  Bffl»  such  reslriclions  as  It  deemert 
best.  As  the  individual  could  eierclse  his 
right  to  cootract  for  any  lawful  monev  of  tbe 
United  Btatea  free  from  state  control,  so  Ibe 
ainte  had  Ihe  like  freedom  of  action  in  making 
her  own  cootracls.  It  follnwa  that  In  delegat- 
ing lo  one  of  Its  creatures  the  power  to  con- 
tract, the  slate  could  limit  that  power  to  sucb 
kind  of  lawful  money  aa  waa  considered  wise. 
Tbe  exercise  by  the  state  of  this  unquestioned 
authority  in  creating  bet  own  corporation  de- 

Sirived  do  one  of  an  existing  right  sod  Inter- 
ered  wltb  no  Federal  authoriiy.  The  mere 
decision  of  tbe  state  court  tbat  tbe  corporation 
bad  misused  or  exceeded  ila  powers  under  lis 
chatter  waa  a  purely  slate  quesiion.  Had  Ihe 
state  court  given  force  to  any  subsequent  Inw, 
which  It  was  claimed  impaired  Ihe  nbliiralions 
of  the  contract,  a  different  view  would  con- 
trol. Bui  as  it  did  not.  ss  it  solely  held  that 
tbe  corporation  had  exceeded  its  authority  un- 
der tbe  siBie  law,  I  am  at  a  loss  to  see  tbe 
■lightest  Federal  quesiion. 

Tbe  Mississippi  canrl  construed  tbe  bonds 
ai  obligations  payable  In  gold  coin,  and  It 
also  held  tbat  the  levee  eommiasionets  were 
not  aulhorized  to  issue  Itonds  ho  payable. 
Whether  tbe  meaning  of  Ihe  contract  was  sr- 
Tlvni  si  from  Ibe  plain  language  of  Ihe  hondH, 
or  was  an  inference  or  implicalion  to  be  drawn 
from  all  Ibe  langungekused  tberein,  the  decision 
was.  In  either  case,  nolhiug  but  a  decision  of 
a  question  of  contract  in  regard  to  which  Ibe 
810]  slaie  court  "had  the  right  lo  flnaliy  de- 
cide, and  we  are  bound  by  tbat  decision. 
It  U  said  tbat  If  bv  IbU  adjudication  a  right 

Ksaeased  by  plalDllffH  in  error  as  holdera  of 
nds,  under  the  Conatilution  and  laws  of  the 
United  Biales.  was  necewarily  denied,  Iben 
tbis  court  has  jurisdiction  lo  review  the  judg- 
ment on  writ  of  error.  Tbis  may  he  admilted. 
but  I  deny  that  tbe  case  at  bit  presents  any 
sucb  feature,    Tbe  atgumeot  Uiat  plaiollffs  In 

lea  V.  a. 


error  make  is  tbat  they  claimed  the  bonds  vfta 
payable  in  money  of  Ibe  United  Slates,  whUa 
deiendanlB  claimed  tbey  were  payable  In  a 
particular  tiind  of  money,  and  because  so  pay- 
able, were  invalid.  The  grounds  ot  demurrer 
to  tbe  bill  of  plaintiffs  in  error  were  that  the 
bonds  were  void  aa  cailing  for  pavrnent  In 
gold  coin,  and  tiiat  tbe  levee  board  bad  no 
power  to  Issue  them  In  tbat  form.  Tbe  quea- 
tion  was  as  lo  tbe  power  of  Ibe  Iward  to  tsaue 
bjinds  payable  in  gold  coin,  which  depended 
upon  Ihestalule  of  the  atslc,  and  Ibe  question 
wbetber  Ihe  bonds  weie  so  pafable  was  one  of 
consirueiion  of  Ibe  language  used  In  tbe 
bonda.     Simply  to  claim  that  money  due  uo- 


the  Constitution  or  laws  of  Congreas.  What 
kind  of  money  Ihe  contract  is  payable  in  de- 
pends upon  its  language,  and  tbat  tulset  no 
Federal  question. 

The  esse  of  TreUlcock  v.  H'll^n,  70  D.  S.  18 
Wall.  U87  (SO;  440],  does  not  aid  the  plaintiffa 
in  etror.  In  that  caae  Ihe  defcndint  claimed 
a  rieht  under  Ibe  Conatilulinn  lo  demand  and 
receive  payment  of  his  note  in  a pecie  according 
to  Ihe  contract,  and  tbis  was  denied  him,  and 
a  decree  entered  caaceliog  Ibe  nriorlersee  given 
as  co'inlerai  security  for  ilie  note,  ^ftils  court 
reviewed  the  decision  on  the  ground  that  a 
riglit  claimed  by  the  defendant  under  tlie  Con- 
stitution was  decided  against  him  by  ihe  siau 
court. 

In  Maryland  »,  Rafimort  A  0.  R.  Co  SOU. 
8.  23  Wall.  105  [22: 718|,  the  quesiion  of  Juris- 
diction was  not  raised  or  noticed.  The  opinion 
fiuts  tbe  rights  of  tbe  parties  entirely  upon  Ihe 
iniiunge  of  the  contract,  and  there  was  no 
claim  that  Ibe  meaning  ot  the  contract  waa 
governed  by  any  law  of  Congress  or  by  any 
provision  of  Ihe  Conslitution. 

*Alllbeargumentsastolhe  powers  of  [311 
corporations  lo  borrow  money  or  lo  give  bonds, 
or  as  to  Ihe  meaning  of  the  slBt«  stalule  and 
Ihe  extent  of  the  power  it  granted  by  tbe 
authority  to  borrow  money,  are  arguments  aa 
lo  the  construction  of  tbe  elate  statute  and 
tbe  eutborilj  ot  this  corporation,  and  are  not 
in  any  particular,  aa  ft  seema  lo  me,  of  a  Fed- 

Again,  it  la  said  that  the  power  to  borrow 
money  Riraply  means  the  power  to  ttnrrow 
whatever  is  money  according  lo  the  Conslilu- 
tioD  of  Ihe  United  Stales  and  tbe  lawa  paned 
in  pursuance  thereof;  and  the  power  to  issue 
ncgoliable  bonds  therefor  includes  the  power 
to  make  them  payable  in  such  money.  Tbis, 
It  is  urged.  Ihe  law  preaumed,  and  to  proceed 
on  an  implication  to  tbe  contrary  founded  upon 
language  contained  lu  the  bonds  themselvea, 
which  it  is  said  waa  indeflnlte,  was  to  deny 
to  the  holders  of  these  bonda,  aubsequent  to 
their  purchase,  a  right  arising  nndet  tbe  Con- 
stitution and  laws  ot  tbe  United  States.  What- 
ever presumption  the  law  may  make  baaed 
upon  tbe  grant  of  a  power  to  borrow  money, 
as  to  the  right  lo  make  tbe  obligation  given 
therefor  payable  in  lawful  money  generally, 
tbe  presumption  Is  of  no  force  in  Ibe  face  of  a 
contract  to  pay  only  In  some  particular  medium, 
and  whether  that  contract  la  to  be  found  ex- 

tiressed  In  to  many  wnrda  and  In  plain  and  per- 
eclly  unambiguous  language,  or  U  to  he  in- 
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ferred  or  Implied  from  all  the  iBDEUige  nbicb 
la  used  In  Ihe  contrict,  Is  u  Dim  porta  ut  aad  Im- 
inatcrisl.  That  it  ma;  be  implied  bas  been 
lield  in  Maryland  t.  Baltimort  A  O.  R.  Co.  89 
C.  8.  23  Wall.  105  [33:7181.  WbeiLerlheim- 
plication  doe«  ariM  from  iiie  tanguH^e  used  la 
Dot  s  Federal  question,  aod  tbe  deciuoD  of  tbe 
state  court  la  final.    ' 

We  ma^  tbink  tbe  power  utrea  bj  Ibe  ataie 
of  Ulsstsaippi  to  its  corporatloD  b;  tbe  laDguage 
It  used  waa  of  a  general  aature,  auiborlzing 
tbe  corporation  to  make  a  payment  in  any 
money,  yet  tlie  state  court  decidei  tliat  the 
language  emnlnyed  gave  no  auCborll;  to  issue 
bondapsjabie  in  gold  coin.  Tbere  U  no  claim 
under  an  act  of  Congress  or  of  the  Constitution 
Id  such  case  and  no  claim  under  either  nai  Id 
aoT  iray  denied. 

We  come  back  to  the  proposition.  Iberefore, 
312]  tbal  irben 'parties  make  a  coDiraclon 
that  subject  It  Is  for  Ibe  court  to  sa;  n-bat  the 
contract  means,  aDd  it  seems  tome  Ibat  Is  not  a 
Federal  question,  altboueh  tbe  court  is  on  t;  niile 
to  arrive  at  a  conclusion  as  to  what  ibe  cootnict 
means  by  an  eiaminntion  of  ite  vrbole  langimce, 
and  by  draniog  inferences  or  implications 
therefrom  as  to  nbnt  its  true  meaning  is.  Tbe 
nature  of  the  queatloa  does  not  change  arcord- 
ing  as  tbe  contract  upon  which  the  rlcbt  rests 
Is  plainly  or  ambiguously  stated.  Ivor  does 
the  right  to  construe  tbe  state  statute  depend 
upoo  the  condition  that  Ibe  slate  court  shall 
coniitrue  It  as  we  tbink,  cnrrcciij.  It  is  the 
same  kind  of  a  question  at  all  times,  and  lliat 
Is.  What  do  the  statute  and  contract  mean! 
Wbat  Ibey  meaD  is  ■  question  for  Ibe  state 

While  under  the  laws  of  Congress  there  ire 
■everal  kinds  of  money,  gold  and  silver  coin 
and  legal-leDdei  Dotes,  yet  the  decision  of  ibe 
state  court  does  not  deny  thia  or  refuse  to  g've 
efCecl  to  those  laws.  Tlie  decision  Is  In  entire 
barmoDT  with  them,  and  proceeds  upon  the 
WSumpiioD  of  tbetr  validilj. 

When  it  Is  laid  that  tbe  power  to  borrow 


might  operate  as  a  restriction  on  the  potvir, 
Buch  statement  is  of  course  based  upon  tbe 
language  used  In  the  statute.  It  is  not  ueces 
lary  thai  tbe  definition  of  tbe  word  "money" 
ncc.i  be  given  in  so  many  words.  Whether 
upon  the  whole  language  of  the  statute  (if  there 
were  more  Iban  oDe  kind  of  money)  there  was 
a  discretion  given  to  the  commissioners  to  say 
Bi  to  which  particular  kind  of  money  the  bonds 
Ebould  be  payable  In,  Is  a  queslloDSS  to  what 
power  the  commlsaloncrs  were  granted  by  Ibsl 
statute,  aDd  that  question  is  to  be  determined 
by  tbe  state  court,  which  decides  as  to  the 
meaning  of  tbe  atate  law,  and  there  is  no  qnes- 
tlon  of  any  right  dependent  upon  tbe  Feoeral 
Constitution  or  upoo  any  of  the  laws  of  Cod- 

Srcsa.  Tbe  state  court  has  denied  no  right 
erived  from  cither.  It  bas  slmrly  construed 
a  statute  of  its  own  state.  In  holding  that  Ihe 
implication  to  be  derived  from  the  act  of  tbe 
state  was  that  tbe  power  was  to  borrow  money 
of  tbe  United  States.ls  It  Dot  plain  that  Ihisrourt 
assumes  to  construe  tbe  meaning  of  Hie  state 
3 13J  statute  aod  •in  s  manner  differing  from 
that  giveo  it  by  the  state  courtT  How  would 
It  be  a  dlfFereut  questioD  if  the  legislature  had 
9S0 


Id  terms  authorized  tlie  corporation  lo  borrow 
currency  onlyT  In  either  case  tbe  qnettloo 
would  simply  be  a  construction  of  tbe  state 
statute,  In  Ibe  one  case  from  plain  languaga 
used  therein,  and  in  tbe  utber  from  t  reading 
of  the  whole  act  and  a  decision  derived  Ibets- 
from  as  lo  tbe  actual  meaning  of  the  state  law. 
la  both  esses  Ihe  decision  Is  entirely  the  sama 
In  its  nature,  and  in  both  It  is  a  decUion  of  a 
local  question  into  which  there  does  not  enter 
any  feature  of  a  Federal  (lueBilOD.  Tbe  d«- 
cision  of  this  court  that  the  bonds  were  on 
their  face  soWable  In  money  of  tbe  United 
States  whatever  IisdescriptioD,  and  were  there- 
fore valid,  seems  to  me  so  plainly  a  decision 
as  to  the  mcaDing  of  a  contract  in  opposition  to 
that  taken  by  tbe  state  court,  where  the  decision 
of  the  latter  tribunal  is  conclusive  upon  us, 
that  I  cannot  give  absent  to  It. 
I  think  the  writ  sbould  be  dismissed. 

L  am  authorized  to  say  that  Mr.  Jiiitftt 
Brewer  nnd  Jlr.  Justice  Whlta  concur  in 

this  opinion. 


JOHN  STEVENSON,  Plf.  in  Err., 

UNITED  STATES. 

(See  8.  C.  Beporter^ed.  S13-Sa.) 

Manriauffliler — giuition  forjuiy. 

.  Tbe  iBcue  of  manslanirhter.  ss  well  as  tbem  of 
murder  and  ut6«lr.deleaK.  sbould  be  subnttted 
to  ttae  Jurf.  where  a  homlolde  wss  oommitlcd  br 

Bhoailnir  ImmedtatelT  after  tbe  victim  lud  en- 
tered tbe  room  aud  at  once  tired  at  and  mi«»d 
the  accused,  while  the  latter  was  latxirltig  under 
great  eicllenient  resultlns  from  an  alterceilon 
Just  tMtore  In  which  each  had  threatened  tbe 


t.  An  la»ue  as  to  manslauBliter  mlseil  br 
cannot  tw  taken  from  the  ]urj  becauae 
evidence  of  a  diSerent  kind. 


TO  ERROR  to  tbe  Circuit  Court  of  the  United 
X  states  for  tbe  Eastern  District  of  Tern'  to 
review  a  Judgment  of  that  court  convictJDg 
John  Stevenson  of  murder.  Ufeerttd,  asfl 
eavte  remandtd,  vilh  inttruetion*  fur  a  ntm 

The  facts  are  stated  In  tbe  opinion. 

Mfurt.  Fred  Beall  and  Jottph  P.  3fvlla 
for  plsintiS  in  error. 

Mr.  J.  M.  Dteklnaoa,  Assistant  Attorney 
General,  for  defendsnt  la  error. 

Mr.  Juatict  PeckhajB  delivered  the  opIofOB 
of  tbe  court: 

Tbe  plalRtlft  In  error  was  Indicted  in  tbe 
United  Htat«a  circuit  court  for  tbe  eastern  dla- 


NOTB.— .^s  to  Dirsnti  bv  ateeattd  in  east*  of 
JinmieUt,  Khen  admlMibit  tn  etitdtnet.  see  nolete 
WlKBins  V.  [J tab,  SS:  ftU. 

At  to  ijuttHoni  of  law  and  fact  for  court  erfiat, 
ace  note  to  Elng  v.  Delswsre  Ids.  Co.  3:  US. 
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trict  of  TaxM,  ftt  the  term  oommeDcfnr  on 
Kth  of  November.  ISftS.  Tbe  indictnieDt 
ohtreed  tbe  defendant  with  the  crime  of  mur- 
der In  kllllDg  one  Joe  Gilnes  on  tbe  23d  of 
Aaguai,  1898,  in  PicfceQi  county,  ia  tbe  Cblck- 
Mkw  NmIoq,  in  tbe  Indtin  terrllory,  tbe  same 
beinc  uinezed  to  and  conitituting  ft  p«rt  of 
Uie  nfth  drcult,  and  anneied  to  and  cooatltut- 
Idk  a  part  of  the  eaatera  district  of  Texas  for 
judicial  purpoaea.  The  defendant  waa  tried 
M  tbe  circuit  court  held  for  the  eaBlern  district 
of  Texaa  In  April,  1890,  and  waa  convtcled  bj 
the  jurf  of  murder,  aa  charged  Id  tbe  fndlci- 
meul.  and  aentenced  to  be  hnnged.  He  then 
«n«d  out  a  writ  of  error  from  this  court  It 
will  be  necesaaiT  to  notice  but  one  eicepltoti 
taken  by  couaael  for  tbe  plaintiff  in  error  upon 
the  trial.  After  tbe  eTldence  waa  in,  be  re- 
queited  the  court  to  Hubmit  to  tbe  Jury  a 
charge  upon  manBlaugbter  "but  the  court  re- 
fused to  submit  that  Issue  to  the  Jury,  to  which 
action  of  tbe  court  In  falling  and  refusing  to 
■ubmit  to  the  jury  such  charge,  the  defendant 
M  the  time  eicepted." 

The  question  is  whether  tbe  court  erred  In 
refusing  this  request  Tbe  evidence  as  10 
manslaughter  need  not  be  unconlrndlcted  or  in 
any  vay  conclusive  upon  the  question;  so  long 
as  there  is  some  evideoce  upon  (he  subject,  the 
pr  'T  weight  lo  be  given  It  is  for  the  Jury  to 
deitrmlne.  If  there  were  any  evidence  which 
tended  to  show  such  a  state  of  facts  as  might 
bring  the  crime  within  the  grade  of  man- 
slaughter, it  then  became  a  proper  queallon 
for  ine  jury  to  say  whether  the  evidence  were 
true  and  whether  it  showed  that  the  crime  was 
manslaugbler  inslead  of  murder.  Il  Isdlfflcult 
to  think  of  a  (>ase  of  kllllDg  by  shooting,  where 
both  men  were  armed  and  both  In  readiness  to 
ahoot,  and  when  both  did  shoot,  that  tbe  ques- 
tion would  not  arise  for  the  Jury  lo  answer, 
SlSlwber  her  *lbe  killing  was  murder  or  man- 
slaughter, or  a  pure  act  of  self  defense.  The 
evidence  might  appear  to  tbe  coort  to  be 
simply  overwhelming  to  show  that  (be  killing 
was  In  fact  murder  and  not  manslaughter,  or 
an  act  performtrd  In  self-defenxe,  and  yet.  so 
long  as  there  was  some  evidence  relevant  to  tbe 
Issue  of  manBlaugbter,  the  credibility  and 
force  of  such  evidence  must  be  for  tbe  jury, 
and  cannot  be  matter  of  law  for  tbe  decision 
of  the  court. 

By  U.  S.  Rev.  Blat.  g  108J),  it  Is  enacted 
tfaat  "Id  all  crimlDai  cauaes  tbe  defendant  may 
be  found  guilty  of  any  offense,  (he  commission 
of  which  is  necessarily  Included  lo  that  with 
which  be  Is  charged  in  the  indictment,  or  may 
be  found  guilty  of  an  attempt  to  commit  the 
offense  M  charged:  Protiird,  That  each  at- 
tempt be  Itself  a  separate  oPense."  Under 
this  statute  the  defendant  charged  In  tbe  In- 
dictment with  tbe  crime  of  murder  may  be 
found  guilty  of  the  tower  grade  of  crime,  va., 
manslaughter.  There  must,  of  course,  be 
soma  evidence  wbicb  tends  to  bear  upon  that 
Islue,  The  jury  would  not  l>e  justiQcd  in 
finding  a  verdict  of  manslaughter  if  there 
were  no  evidence  upon  which  to  base  sucb  a 
floding,  and  In  that  event  tbe  court  would 
kave  the  right  to  instruct  the  Jury  lo  that 
effect.  Awr/  v.  UniUd  SfaUa.  106  U,  3.  01 
[80:  34B]. 

The  ruling  of  tbe  learned  judge  waa  to  the 
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effect  that.  In  thi*  cue,  the  killing  waaeilker 
murder  or  else  It  was  done  In  the  courae  of 
self-defense,  and  that  under  no  view  wbicb 
could  possibly  be  taken  of  tbe  evidence  would 
tbe  jury  be  at  liberty  to  Qnd  the  defendant 
gullly  of  manslaughter.  The  court  paased 
upon  the  strength,  credibility,  and  tendency  of 
the  evidence,  and  decided  as  a  mailer  ol  taw 
what  it  seems  to  us  would  generally  be  re- 

Sarded  as  a  question  of  fact.  eu,.  whether  un- 
er  ail  the  circnmstancea  which  the  jury 
might,  from  the  evidence,  And  eztsted  in  the 
case,  tbe  defendant  waa  guilty  of  murder,  or 
whether  he  killed  tbe  deceased,  not  in  self- 
defense,  hut  unlawfully  and  uojustly,  although 
without  malice.  The  presence  or  absence  of 
malice  would  be  the  material  consideration  Id 
the  case,  provided  tbe  jury  should  reject  tbe 
theory  of  self-defense,  and  yet  this  question  of 
fact  ^s,  under  the  evideoce  Id  the  case,  [316 
determined  by  tbe  trial  court  aa  one  of  law  and 
against  the  defendant 

A  review  of  some  of  the  evidence  atated  Id 
tbe  bill  of  eicepliona  is  neceasary  in  order  to 
discover  whether  there  was  lustlflcaiion  for 
this  holding  by  the  learned  judge.  It  mar  be 
premised  tbiit  we  do  not  give  very  much  of  (be 
evidence  tending  to  show  malice  in  the  de- 
fendant and  ihat  which  tended  to  show  an  in- 
tentional and  deliberate  murder  of  tbe  deceased 
by  him.  We  give  only  so  much  of  tba 
evidence  ss  is  necessary  to  permit  an  Inteillgent 
view  of  the  transaction  and  of  that  portion  of 
the  evidence  In  addition  which  mipht  be  re- 
garded aa  lending  to  show  thnt  the  defendant 
was  only  guilty  of  manslaughter  and  not  of 
murder.  If  there  were  (ome  appreciable  evi- 
dence upon  that  subject,  its  proper  welgbtand 
credibility  were  for  the  jury. 

There  was  evidence  (ending  to  show  tbe  fol- 
lowing facts:  Tbe  deceased  was  a  deputy 
United  Stales  marshal.  One  B.  D.  Davldeun 
was  a  lawver  by  proteitslon  and  a  commisaioner 
of  the  United  Stales  for  one  of  tbe  lerrilorial 
courts.  Od  the  22d  of  Aucust.  1S03,  Davidson 
was  at  Paiil's  Valley  in  the  Indian  territory. 
He  tinew  the  defendant,  and  be  was  also  ac- 
quainted with  Joe  Galnee,  the  deceased. 
Davidson  saw  the  defendant  in  the  evening  of 
that  dav  at  his  (Davidson's)  hotel.  A  man 
named  George  Mlichell  bad  l)een  bound  over 
by  Davidfon.  and  had  failed  to  give  a  proper 
bond,  and  Mitchell  came  to  him  and  asked  If 
be  would  lake  John  Stevenson,  tbe  plaintiff  In 
error,  on  tbe  bond.  Davidson  told  btra  be 
would  if  Stevenson  could  justify.  Mitchell 
left,  and  soon  thereafter  brought  Slevenson 
around,  who  told  Davidson  he  bad  some  per- 
sonal property, — he  didn't  know  what  it  wae 
exactly,— but  It  did  not  amount  to  $000  above 
exemptions  and  liabilities.  Davidson  told  him 
he  would  have  to  schedule  other  property,  and 
plaintiO  in  error  thought  he  ought  to  take  a 
farm  he  bad,  and  did  not  like  Davidson's  re- 
fuaat.  and  weut  off.  Tbat  same  night,  afler 
supper  and  about  S  o'clock,  while  Davidson  waa 
talking  with  olher  persons,  plaintiff  la  error 
came  <o  the  door  aDd  commenced  cursing  anil 
abusing  DavldBon,saylng,  as  Davidson  teslinMl, 
"everything  be  could  put  •his  tongue  [317 
'■    "  left,   siill  cursing,  and  went 


cursing  and  swearing.    Qaines,  ( 
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■OOD  tbereftfter  came  In  the  room  Id  the  hotel 
where  DarldMD  was,  Bud  uked  wbst  aII 
"thta  racket  or  fuss  wm  Bboul."  Davidson 
told  bim,  and  Oaioei  said,  "I  will  go  and 
arrest  Lltn  and  slop  bIm;"  be  uid  he  "would 
arreat  him  and  bold  bIm  until  moroiDg,"  and 
went  out  for  that  purpnae.  DarldsoD  beard 
■ome  loud  talking  on  the  street  soon  atUr,  and 
went  oul  of  his  house  and  saw  Gaines  and 
SCeveDson  and  a  lady,  whom  he  was  lold  was 
Slevenson's  wife,  ataodlDg  on  the  platform  In 
frODt  of  tbe  hotel  talking,  and  DaTldson  passed 
by  them  and  weQt  on;  he  returned  to  the  hotel 
soon  after  this,  and  in  about  a  halt  hour  he 
heard  two  Bhots  flred.  and  Gaines,  the  de- 
ceased, KOt  up  and  walked  across  to  the  north 
aide  of  tho  room  where  he  and  Davidson  were 
rittlng.and  picked  uphlspUiol  from  a  sewing- 
machine,  where  be  always  kept  it,  and  said  he 
would  go  and  "get  him  and  fasten  bim.  and 
keep  him  in  charge  and  not  release  him  any 
more."  He  then  walked  out  of  the  house,  and 
In  atwut  two  mluulea  two  shots  were  heard. 
Davidson  then  started  to  go,  and  some  one 
prevented  htm;  hesoon  afterwards  saw  Gaines, 
tbe  deceased,  when  brought  to  the  hotel  dead; 
he  had  two  wounds,  one  In  bis  arm,  tbe  other 
In  the  breast;  bis  coal  sleeve  had  tbe  appear- 
ance of  being  powder  burned.  This  Is  the 
■ubstance  of  Davidson's  evidence. 

Another  witness  aays  Ihat  soon  after  Gaines 
left  Davidson's  room  for  tbe  purpose  ol  ar- 
resting Blevenson,  he  (Oalnes)aDd  theplalnllff 
in  error  were  aeen  together;  it  was  about  9 
o'clock,  after  dark;  they  were  siandlng  on  the 
sidewalk  hack  of  Underwood's  drug  store; 
when  the  witness  first  heard  Slevenson  speak 
tbe  latter  said:  "Don't  draw  that  pisloi;  If 
you  do  I  will  cut  you."  Blevenson  and  the 
deceased  were  slanding  on  the  sidewalk  then; 
the  witness  walked  into  the  middle  of  the 
street  and  said  to  Stevenson,  "John,  put  up 
four  kntfe  and  go  home  and  behave  yourself." 
They  then  walked  over  to  where  the  witness 
was,  Stevenson  holding  wllb  his  left  hand  to 
Gaines's  right  arm;  Stevenson  was  holding  a 
knife  in  bis  right  hand;  after  tbey  came  over 
3181lo"where  witness  was,"Stevenson  turned 
the  officer  loose,  and  as  soon  as  be  turned  loose 
of  Mr.  Gftlnea  and  started  off  Gaines  drew  bU 
pistol  on  bfm.  and  told  Stevensoti  to  drop  his 
knife  or  he  would  kill  him;  be  wa1ke<l  a 
step  or  two  towards  Gaines."  Witness  said: 
"JohQ,  for  God's  sake  throw  your  knife  down 
or  he  will  kill  you.  Stevenson  dropped  his 
knife  and  Gaines  Inid  me  (the  wilneas)  to  take 
hold  of  bim;  I  picked  tip  the  knife,  and  then 
took  hold  of  bim;  Gaines  and  defendant  kept 
quarreling;  Gaines  said,  'John,  I  am  deter 
mined  to  lake  you;'  and  Stevenson  said,  'All 
right,  I  will  go  with  jou.'  They  went  along 
quietly,  aud  witness  went  back  to  the  drug 
store;  be  was  there  some  ten  or  fifteen  miu- 
ules,  and  saw  Stevenson  and  his  wife  go  back 
down  the  street  from  the  direction  of  the  ho- 
tel, and  beard  defendant  say,  "Smith,  give 
me  your  gun."  Smith  told  him  he  did  not 
have  any.  Stevenson  said,  "I  will  go  home 
and  get  my  Winchester  and  come  back  and  I 
will  make  the  son  of  a  bitch  hide  out."    In 


llard  ball;  be  opened  tbe  barber  shop  door 


■nd  saw  Gaines  lying  In  tbe  street  flat  od  Ui 
back;  he  gasped  once  after  witness  got  to  him 
and  died.  This  witness  says  that  at  the  tlou 
"Oaiaes  threw  his  pistol  down  on  Stevenson," 
at  the  interview  bad  Just  before  they  separated, 
and  shortly  before  the  killing,  "StevenMO 
had  turned  and  was  walking  off  from  Oalne*. 
and  while  Stevenson  bad  hold  of  tbe  officer  I 
heard  him  say  to  the  officer.  'Don't  draw  thkt 
gun,  or  I  will  cut  you.' " 

Immediately  after  the  first  altercation  had 
taken  place  between  tbe  parties,  and  they  had 
separated,  the  plaintiff  In  error  went  into  a 
saloon  and  called  for  cider,  and  wanted  every- 
body to  come  up  aud  drink;  be  made  a  gen- 
eral Inrilatlon.  At  that  time  he  seemed,  as 
the  witness  described  It,  "to  be  excited  and 
mad."  He  had  his  gua  Id  several  pnaltlona, 
and  Just  before  tbe  killing  bad  It  in  his  right 
hand.  This  was  within  a  very  few  minutci 
after  the  first  altercatioa  took  place.  While 
the  plalnilS  In  error  was  still  la  tbe  saloon, 
and  after  he  had  given  a  general  Invitation  to 
come  up  and  Mrlnk  tbe  cider,  and  while  [319 
standing  near  the  counter,  the  deceased,  in  tbe 
laDguageol  one  witness,  "approached  the  elder 
Joint;  he  was  (wroing  very  rapidly;  as  he  ran 
up  to  the  light  he  had  his  six  shooter  in  both 
hands  In  shooting  position;  he  ran  right  up  to 
tbe  door  without  saying  a  word,  pushed  tbe 
six  sbootor  in,  and  fired;  he  fired  instantly;  ba 
did  not  halt  a  moment;  be  did  not  say  a  word. 
Immediately  after  this  I  heard  a  report  from 
the  inalde  of  the  house;  the  two  ^ots  wera 
far  enough  apart  that  I  could  distinguish  be- 
tween them;  Gaines  fired  the  first  sbot;  I 
think  the  wound  in  Gaines'  arm  was  m>»de 
hen  he  had  the  pistol  Id  both  hands;  don't 
e  how  It  could  have  been  done  otherwise." 
Another  witness  testified:  "Tbe  ball  from 
aines's  pistol  imbedded  Id  tbe  counter,  mit»- 
e  Stevenson  5  or  6  inches." 
The  testimony  of  another  witness  was  m 
follows:  "I  was  In  Paul's  Valley  the  night  of 
the  shooting;  I  saw  the  deceased  at  the  Uo- 
derwond  drug  store  aboolhalf  an  hour  before 
the  killing;  deceased  said,  'I  thought  I  would 
a  few  minutes  and  maybe  Stevenson  will 
B  back;'  he  says.  'I  oiight  to  have  killed 
ion  of  a  bitch  when  be  was  here  awhile 
and  If  be  comes  hack  I  am  going  to  kill 
'  I  was  at  Bandy's  salooD,  saw  tbe  de- 
ceased a-t  he  approached;  saw  ooe  shot  fired; 
deceased  came  not  in  a  run,  hut  in  a  kind  of 
trot,  with  bis  pistol  In  both  bands;  aa  be  ap- 
proached the  door  in  a  trot  he  threw  his  pistol 
In  and  fired;  he  said  nothing;  I  did  not  see 
where  tbe  defendaDt  was  standitig  at  the  time 
of  the  shooting:  be  had  ordered  cider  Just  a 
moment  iwfore;  I  heard  two  shots  close  to- 
sr;  the  first  came  from  the  pistol:  after 
that  another  shot  from  the  ioBide." 

This  is  a  portion  of,  but  not  all.  the  evidence 
„.»en  upon  the  trial,  tending  to  show  the  cir- 
cumstances under  which  tbe  KilllDg  was  done. 
Was  there  enough,  lu  any  view  that  could  be 
taken  of  such  evidence,  to  require  the  eub- 
mlssioE  of  the  question  of  manslaughter  lo  ■ 
Jury*  We  think  there  was,  and  the  request 
of  couDsel  for  plaintiff  In  error  to  submit  that 
isnue  to  the  Jury  should  have  been  granted. 
We  do  not  mean  to  intimate  an  opinion  as  10 
what  tbe  J  ury  ought  to  find  upon  •such  [320 


ovGoi>^Ic 


lets. 


Btktknbon  t.  Unttbd  Rtatib, 
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«*1deiice,  taken  Id  oonncctlon  with  nil  tbe  other 
eviduDCe  In  ths  cue,  but  It  seems  to 
tinlj  cle»T  that  there  wu  enough  to  i 
jar;  to  decide  whether  tbe  killing  wm,  upon 
all  tbe  evidence  In  the  case,  murder  or  man- 
•laufihter.  Tbe  jur;  abould  bave  beeu  per- 
mitted to  determine  the  credibility  of  the  evi- 
dence, as  above  detailed,  and,  it  true,  whether 
tbe  effect  of  tbe  conduct  of  tbe  deceased  la 
abooling.  as  he  did,  into  the  uloon,  and 
•iderlQg  all  the  circuni stances  of  the  case.  . 
such  as  nalurallf  tended  to  aod  did  eicite  in 
the   mind  of  tbe  plaintiff  In  error  a  sudden 

fassion,  either  of  rage  or  fear,  and  under  tbe 
iduenceof  wbfcb  be  fired  the  shot  and  killed 
the  deceased  ivllfullf  and  unlawfullj,  but  al 
tbe  same  time  without  malice.  If  be  (bus 
fired  tbe  pistol,  would  not  a  jur^  have  tbe 
right  [o  say  tbat  the  consequent  klllinK  wai 
manstaugliler  iDsiead  of  murderf  Is  ft  doi 
«leatlT  a  queslion  of  fact  for  a  jury  to  deter 
mine  just  wbat  tbe  mental  condition  of  plain 
tiff  In  error  was  In  regnid  to  malice? 

Manslaughter  at  common  law  wsr  defined  tt 
be  rbe  unlawful  and  felonious  killing  of  an< 
olher  without  any  malice,  either  express  ni 
Implied.  Wharl.  Am.  Crim.  Law  (8lb  ed.) 
%  804.  Whether  there  be  what  is  termed  ex- 
press malice  or  only  Implied  mnllce.  the  proof 
lo  show  either  la  of  the  same  nature,  viz.,  tbe 
circumilHnceB  leading  up  to  and  surrounding 
tbe  killing.  The  deflnilinn  of  Ibe  crime  given 
by  U.  B.  Rev.  Slat.  %  5341,  is  subslantially  the 
tame.  The  proof  of  homicide,  as  necessarily 
Involving  malice,  must  show  the  facts  under 
nhicb  Ibe  killing  was  effected,  and  from  Ihe 
whole  facts  and  circumstances  surrounding 
the  killing  the  Jury  infers  malice  or  lla  ab- 
sence. Malice  Id  connection  with  tbe  crime 
of  killing  la  but  another  name  for  a  certain 
condition  of  a  man's  heart  or  mind,  and  as  no 
one  can  look  into  tbe  heart  or  mind  of  another. 
the  only  way  to  decide  upon  Itscundillon  al 
the  time  of  a  killing  Is  to  infer  it  from  the 
■urrounding  facts,  and  tbat  Inference  Is  one  of 
fact  (or  a  Jury.  Tbe  presence  or  alisence  of 
this  malice  or  mental  condllinn  marks  the 
boundary  which  separates  tbe  two  crimes  of 
murder  and  manslaughter.  As  we  have  al- 
ready said,  there  may  be  a  case  of  killing  by 
321]  shooting  where  the  "facts  necessarily 
show  malice,  but,  taking  all  the  evidence  In  this 
case,  we  tbink  il  was  one  for  the  Jury  to  de- 
termine upon  Ibe  Issue  of  manslauchler. 

In  Broten  v.  Uniled  SlaUt.  15B"U.  S.  100 
{anU,  90],  Mr.  Jtiittet  Harlan,  when  speaking 
of  an  affray  In  which  the  plaintiff  in  error  was 
charged  with  having  murdered  a  man,  stared 
that  "tbe  verdict  of  guilty  of  manalaugbter  or 
murder  should  not  have  turned  alone  upon  an 
Inquiry  as  to  Ihe  day  in  wblcb  tbe  killing  was 
done.  Tbe  inquiry  rather  should  have  been, 
whether  at  the  moment  the  defendant  shot 
there  were  present  such  circumstances,  taking 
•It  of  them  Into  consideration,  including  the 
node  of  killing,  as  made  the  taking  of  tbe 
life  of  the  deceased  man  slaughter  and  not  mur- 
der." Wba  la  to  make  the  Inquiry,  the  court 
or  tbe  Jury  under  proper  inslruclions  from  the 
«ourlT  There  migbt  be  eases  where  the  ud- 
contradicted  evidence  was  so  clear  and  over- 
whelming of  a  deliberate  purpose,  Involvihg 
malice,  that  a  court  might  be  Justified  In  aUt 
103  D.  8. 


log  to  the  Jury  if  they  foUod  tbe  evidence  to 
be  true,  they  ought  lo  Infer  malice;  but  this  U 
not  such  a  case. 

Iq  this  case,  the  plaintiff  In  error  waa  fresh 
from  an  altercation  with  the  deceased,  the  one 
having  a  knife  and  the  other  a  pistol,  and 
each  had  threatened  to  use  bis  weapon  upon 
the  other.  Tbe  plaintiff  in  error  hy  reason  of 
Ibe  previous  circumstances,  waa  laboring  un- 
der great  eicilement  at  the  saloon,  and,  as  one 
of  the  witnesses  aays,  "seemed  to  be  mad," 
Tbe  deceased  came  up  to  the  saloon  door  and 
at  once  shot  his  pistol  into  the  room,  and  the 
bullet  came  within  a  few  inches  of  Ibe  bead  of 
the  plaintiff  In  error,  who  immediately  fired 
bis  rifle  in  the  direction  of  the  deceased.  The 
ruling  of  the  trial  Judge  in  effect  was  to  say 
that  as  matter  of  law  there  was  nothing  In  all 
this  evidence,  if  true,  which  would  permit  Ibe 
jury  to  Snd  that  the  plaintiff  In  error  wbeJi  be 
Bred  bis  rifle  was  so  much  under  the  Influence 
of  sudden  passion,  caused  by  (bese  circum- 
stances and  by  this  assault  upon   him,  as  not 

10  have  been  actuated  by  tbat  malice  which 
tbe  law  deflnea  as  a  necescary  ingredient  in 
the  crime  of  murder.  Is  it  perfectly  plain 
and  clear,  a*  a  eoncluiion  of  law,  that  shooiing 
at  another  under  circumstances  such  as  were 
detailed  by  *some  of  the  witDeeses  in  this[323 
case  can  have  no  tendency  to  raise  wiibin  the 
mind  of  the  person  tbus  assaulted  such  asudden 
passion  of  anger  or  terror  as  to  deprive  hit 
subsequent  act  of  malice  which  is  necessary  to 
make  it  murderT  If  it  is  not  lo  lie  so  ^iiseried 
as  matter  of  law,  then  it  beciimes  a  queslion  of 
fact  In  such  case,  and  that  question  must  be 
answered  bytlie  jury.  Wlii-therlhe  wi[oi-s»ea 
told  the  truth  In  re^rd  lo  such  drcum.Elanres 
Is  not  for  tbe  court  to  say,  nor  is  it  for  Ibe 
court,  to  decide  upon  the  weight  to  be  given 
to  them  if  proper  for  the  consideration  of  Ihe 
jury. 

It  Is  objected  tbat  while  the  evidence  above 
set  forth  wsH  proper  tobesiibmitied  lo  the  Jury 
upon  (he  issue  of  self- defense,  it  was  not  of 
that  character  to  even  raise  an  Issue  as  to  the 
grade  of  tbe  crime,  if  the  theory  of  selfde- 
fense  were  not  sustained.  We  do  not  see  (be 
force  of  the  objection.  Tbe  faet  that  Ibe  evi- 
dence might  raise  an  issue  as  ti>  whether  any 
crime  at  all  was  committed  is  not  in  Ibe  least 
Inconsistent  wlih  a  claim  tbat  It  also  raised  an 
i'sue  as  to  whether  or  nut  tbe  plaintiff  in  error 
was  guilty  of  manslaughter  InMtead  of  murder. 

11  might  be  argued  to  tbe  Jury,  under  botb  as> 
pccta,  as  an  act  of  se)f  defense  and  also  as  one 
resiilling  From  asudilen  passion  and  without 
malice.  The  Jury  might  reject  (be  theory  of 
self  defense,  as  they  might  say  tliesbol  from 
the  pistol  of  the  deceased  had  already  been 
Area  and  the  plaintiff  in  error  had  not  been 
harmed,  and,  Iherefore,  firing  back  was  un- 
necessary and  was  not  an  act  of  self  defense. 
But  why  ehould  ibe  other  Ispue  be  taken  from 
the  Jury  and  they  not  be  permitted  to  pass 
upon  It  as  upon  a  question  of  facIT 

It  seems  to  us  quite  plain  tbat  an  aspsult 
upon  another  by  means  of  firing  a  pistol  at 
him  Is  naturally  calculated  to  excite  some  kind 
of  passion  in  the  one  upon  whom  such  an  as- 
sault is  made.  It  migbt  be  one  of  anger  or  it 
might  be  terror.  If  either  existed  to  a  sufll- 
cient  extent  lo  render  the  mind  of  a  penon  of 


B2I(-8H  BarRMu  Cofbt  or  tki  Ukitkd  Btath.  Oct;  Tamm, 

ordiQary  temper  Incapable  of  cool  reflecllon,  A  PPEAL  from  a  Judgment  of  tfae  Court  «f 

It  might  be  plantlbl;   claimed  tbat  the  act  Xl  Claimt  in  faror  of  Hadlaon  J.  Julian, 

wbicb  followed  such  an  aaaault  waa  Dot  ac-  claimaDt,  agaioMt  tfae  United  Slatei  for  fees  aa 

companied  by  tbe  malice  neceaaary  to  conail-  commluloDer  of  the  Circnit  Court.    AfrmaL 
lut«ibe  killing  murder.    Wbetliernichailaie 

of  mind  exialtd  Id  thia  caae,  and  whetber  the       a...-™—.  k»  i/_     r..^»  n     . 

323]plai<i(lff  In  error  «red  tbe  -ebot  under  tfae  2S*i^^!;i  Sthf™  >r£-  «^^^  w„«.. 

tho  ptOTlnce  ot  the  Jury  to  determine  from  all       mT*": '1^,  „,    ,  . ., ,  ...    „ . 

ihe  Sldenee  .hU  i£e  JoodlUoo  ol  miod  .ar,  ,  J'*  S™!,.  .        .S                        ' 

•Id  10  «j  whoite  the  orime  wu  murie.  o;  ""  !»«'»■»«"  •PpeeM. 
maDalauKbter, 

It  U  Hlao  objected  that  n  all  the  tcatimony  la  *>■■  '•  E.  Dodctt.  AjaUUnt  Attorney  Oea- 

not»eiforthlnthebillofeicepiioo8.itinuBtbe  era).  forappellaoL 

awumed  there  wai  aomc  which  wm  given  on  *♦"■  0«iP«e  A.  Klnc  for  appellee 
the  Iritil   that  would  show  there  was  no  issue 

of  maDBlaugbter  In  the  case.    The  evlileace  Mr.  Judfe*  Brown  deli*aredttM  opinion  of 

which  baa  been  returned  does,  in  our  opinion,  the  court; 

ahow  tbe  existence  ot  luch  an  lune,  and  if  Tbia  coae  tDvol*e«  tbe  conatniction  of  that 

there  were  other  and   further  evidence  of  a  -paragraph  of  U.   S.  Re*.  Stat,    g  Wi.  whiA 

different  nature,  which  ia  not  in  tbe  bill  of  ex*  allows  In  commissioners  "for  issuing  any  war- 

cepilnns,  the  question  aa  to   which  should  be  rant  or  writ,  aod  for  anj   other  wrTlce,  th» 

credited  was  for  tbe  Jurj,  and  should  not  hsTs  same  compenaatloD  si  ia  allowed  to  clerlta  for 

been  taken  from  it  d;  tbe  court.     Tbe  plain-  like   servicesi"  and  the   paragraphs  of  g  638. 

tiff  In  error  may  have  been  guilty  ot  murder,  which  allow  to  clerks  "for  taking   and  ceni- 

there  waa  certainly  sufficient  eTidence  on  that  fying  depositloDi  to  file,  35  cents  for  each  folio 

Issue  to  render  it  necessary  to  submit  it  to  the  of  100  words;"  and  "for  making  any  record. 

Jury.     We  have  no  power  and  no  inclination  cerl^fieate,  relurn,  or  report,  for  each  foUo,  Ifr 

to  paas  upon  that  question  of  fact.     We  only  cenla." 

decide  that  tbe  question  aa   to  tbe  grade  of  In  the  case  ot   UniUd  Statf  7.  Bieing,  m 

the  crime,  whether  murder  or  manslaughter,  U.  B.  143, 140.  \  4  \;iy.  888.  StM],  and  In  0»Uai 

should  have  been  submitted  to  tbe  Jury  as  well  &atM    *.  Barter.   140  U.  8.   104,   185.  ^  1 

aa  the  question  of  self  defeose.  [83 :  39S,  397J,    we  held  a  cnmmiasloner  In  ba 

Fortfae  error  in  refusing bido  so,  tJts  judg-  entitled to35 cents per*roliofordr«wing[S8ft' 

«Mnt  of  oonvittitm  ffiu«t  te  r«terMd,  and  the  compUm[slDcrinitDslcascs.aafor"takin)tand 

''  '  certifying  depositions  to  file,"  where  the  local 
practice  required  a  maglslrste  to  reduce  th» 
examlnalioD  of  ibe  camplaiclog  wiinee'es  to 

writing.     In  the  latter  case  (p.   166  [397])  w» 

also  held  that  the  petitioner  should  h«  allowed 

a  fee  of  10  cent*  tor  each  oath  admlnistcrsd 

8241     UNITED  STATES.  Avpt..  '"  conneciion  with  these  ocmplalnta.  and  1» 

-*                             -            •     11-   '  cents  for  eschjurat,  as  for  a  certiflcate;  and 

MADISOH  J.  JULIAN.  folio  for  depositions  taken  on  examinaUons  o( 

prisoners  was  allowable,  upon  the  aame  prin- 

[See  a  G  Beporter'i  ea.aa.8aj  ^iple  upon  which  we  allowed  it  for  preparing 

complidnts.    It  follows  from  this  that  im 

Am  nf  eommiinvtur.  commlssioDer  iaaiso  ealitled  to  IS  centa  par 

folio  for  tbe  Jurat  to  each  depwlLloo. 

leappendedtorlepo^tlonstakea        The  cerliBcale   referred    to  In    the  word* 


imtaatoDer  ot  the  ctrcutt  court,  atatlnii    < 
lliac  the  witness  appeared  )>efore  h 


"taking  and  «ffr<irv>  10  depositiona  to  Qle, 

^V^.  ?.^  """l  required  by  gS  808-868  and  873,  to  be 

„    .„„,„  ,„„„„„,„  l^,*^2'Vf3'  appended  to  depdsiilons  taken  dt  be^  mm 

L^I^~^:h.ck^^c:nT.™7becb.■r|i?^  mciTll  cases  de^ndlngln  the  dletrlct  or  dr- 

tbBcommMBionerbTTlrtueoflWT.allowioBblm  cult  court,  which  includes  the  clroum&lanca* 

tbesamecompeiiHtioD  asaolerktoi  suobaerv-  with  reference  to  the   wiLnesa  authorizing  fail 

loea.  deposilloD  to  tie  takeo;  the  offldal  character  of 

[No.  925.]  tbe  person  taking  it;  the  proof  of  reaaonaUc 

the  whole  truth.andotherslmilar  requirements. 

IToTi.-.*»tDi«ropoMor(!omiienKMoneoo(losn  It  was  probably  more   particnhofly  with  refer- 

■M  Dote  to  Oaitad  Btau*  t.  ns-^t|irti»i.  ft  HI.  enoe  to  tUi  c1m>  of  depoaHiona  that  tho  fe* 


.Goo^-o-* 


ISPOl  HoLi-ANDn  ▼.  Fkcbskuckb.  SZft-SB7 

"for  Iftklng  and  cerllfjlDK  depo«ftioii*"    wu  SUtemeot  by  Mr.  Jwlke  Brown; 

Inserted.    The  certtQcate  referred  to  h  alwayi  This  wm  s  bill  ta  equity  Died  bj  the  firm  of 

upended  to  deporitloni  or  a  series  of  iteposl  Fechhelmer,  Goodklod,  &  Co.,  sgalast  Justus 

tiODB  taken  i»  biristnt,  la  otlea  of  considerable  Hollander,  a  judgment  debtor,  Samuel  Bieber, 

length,  and  Is  required  by  repeated  ruHngs  ol  his  assignee,  and  s  number  oF  preferred  cred- 


tbis  and  the  circuit  courts.     Beil   t.  Morriton,  Itors  under  such  asslentnent,  alleging  that  ttaa 

20  n.  S.  1  Pel.  861  (7:  174];  Qfok  t.  Burnley,  MsIgnmeDt  was  fraudulent  and  void,  and  prav 

78  U.  B.  It  Walt,  ens  [20:  391;  Harrii  v.  Wall,  ing  that  Hollander   might  be  required  lo  dls 

48  U,  B.  7   How.   688   [12:   8.S1;   WliitfordY.  close  the  amount  of  bU  indebtedness  to  each  ot 


..  TAompson.S  UcLeftUilH)  Voet  y.  Lauerentt,    purchased   by   blm   immerl lately  prior 

4  McLean.  SOS.  failure,   and   the   names  nf  the  persons  from 

The  Jural  is  not  a  cerllScate  to  a  deposition  whom  be  purchased;  the  amount  of  his  In- 

In  the  ordinary   sense  of  the  term,  but  a  cer  debtednesa   lo  each   of    bia  creditors  before 

tiflcste  of  Ibe  fact   thai   the  witness  appeared  making  such  purchasea;  the  amount  and  cbar- 

before  the  commlssloDer,   and    was   snom  tc  acter  of  goods  he  had  in  stock  prior  to  bis  laat 

Ibe  truth  of  what  he  had  stated.     We  Ibiak  the  purchases,   and  sundry  other  particulan;  the 

design  of  the  statute  was  to  allow  a  separate  amouot  of  property  turned  over  to  Bleher  un- 

fee  therefor.  der  the  assignment;  and  also  praying  for  the 

Tit*  judgment  of  At  court  oj  daimt  ii  tiitrt-  appolntmentof  a  receiver;  Ihe  settiog  aside  of 

fort  aMrmid.  the  asalgDment;  the  payment  of  the  plaintiffs' 

claim,  audau  injuuctlon  against  the  aefendant 

Bieber  From  further  proceeding  under  the  at- 


Thebi 


\t  fonb,  as  the  bwla  of  plaintiffs' 

right  lo  sue,  an  indebtednesa   in  the   sum   of 

$1,000.  by  Judgment  recovered  in  the  supreme 

court  of  the  Dislrict  of  Columbia,  upon  which 

e.  execution  had  been  Inaaed  and  returned  nulla 

MARTIN  8.  FECHHEIMEB.  *""''■  a  note  for  $1000,  and  goods  purchased 

lo  the  amount  of  fl,846.S0. 

Demurrers  were  filed  to  thta  bill  by  Bieber 

(See  S.  C.  Reporter's  ed,  SW-3S9J  and   certain  of  the  preferred  creditors,  which 

were  sustained,  and  the  bill  'dismissed.   [327 

,.,..,       ,  ,  Upon  appeal  to  the  eeueral  term  thedecree  of 

Jurttdtcfionat  amount.  tbespecisYiermdlsm?«.ingihebill wasre^rsed, 

and  the  case   remanded   for  further  proceed' 

An  appeal  to  tlie  Supreme  Court  of  the  United    ings.     Answers  were  subsequeDtly  filed  by  Uie 

States  from  a  decree  ot  the  supreme  oourtot  the    several  defeodaDts,  and  testimony  taken:  and 

District  of  Columbia  leitlDK  aside  ■  fraudulent   upon  a  bearing  upon  pleadings  and  prnofslbe 

and  void  assiHnmeac  for  creditors,  aod  orderiDR   bill  was  again  dismissed,  anffan  appeal  Ukcn 

r-.,™.„.  nf .  i.,ri„™»„,  h-M  ■„  ,h=  ^i-.-itt.  «nd   to  the  general  terra,  which  again  reversed  the 

"*"      '       «  of  the  special  term,  declared  the  assign- 

•1.000  onl,,  beside.  IntPreeVand'ooSi'itbouVh    ""Gni  to  be  frouduleni  and  void,  and  decre«l 

plaintiff  Bougbt  payment  of  otber  claims  maliinK    ihat  the  complainants  recover  from  the  dcfeod- 

■n  aggieitate  of  more  than   M.OT.    whlcli  he    *"*  Bieber  the  amount  of  their  Judgment  set 

mlsbtbealloved  toproveip  tliesubeequenipro-    ""t  In   tlie   bill   of  complaint,   lomber  with 

ceedipRB.  Ibe  amount  of  wbtcb  claims  oould  not    Ibeir  costs,  to  be  taxed  by  the  clerk,  and  that 

twOied  until  tboaeptoceedlnrswerehad.  the  case  be  remanded  to  Ihe  special  term  for 

further  proceedlnf^a.    From  this  decree  defend- 

[No.  146.]  ant  appealed  to  thia  court. 


Argued  Mardi  19,  IS.  1896.     Decided  April  IS, 


MeMri.  Leon  Tobrlnsr  and  A,  8.  Worth- 

ingtoa  for  appellan 


A  ot  the  DUirlct  of  Columbia  reversing  the 
decreeoftheSpecIalTernlofiliat  court,  ant!  de- 
claring an  a»i«nmeot  fraudulent  and  void,  and  ^f_  j^^i^   Brown  delivered  the  opinion 
decreeing    that  the   complainants,   Marlm  S.  ^f  n,,,  court- 

^^'^''I'f  Rf'ti*  ".';■  '^•=''"^'f?'"  "!''  ;?^f«''<iaTit  It  Is  clear  that  this  appeal  must  be  dismissed 

BBmuelBleberlbeainountof  a  Indgmenlof  for  thewant  of  Jurisdiction.     Thedecreefrom 

eomplainanto    rendered    againstjiusli.s   Hoi-  ,hlch  the  appeal   was  taken  declares  the  M- 

w™H'.W**'^?"'',K^'''^,'f,'^''"*'",T  'ip''™^"  from  Hollander   to  the    defendant 

^^-  ™f       ?^'  ^                        complain-  efeber  to  be  fraudulent  and  void  as  against  the 

o_'^_"'        u*?*****!!     1.      xn  nm  n  ...I  somplflinants,  and  "that  said  complainants  do 

Beesameca.K:belQw.6Maekey.C18.aiP.C.76.  bave  and  recover  from  Ihe  said  de£ndaot  Bio- 

Nom-.ai  tonmounl  mattari)  lo  gioeHirUdiaum  '"*'■  ""^  •mount  of  Ibeir  Judgment  set  oul  in  Ihe 

*i  rtreuK  court  taut*  prior  to  net  of  IS7S:  omount  °'"  *>'  complaint,  together  with  Ibelr  costs  In 

titiatary  wina  net  of  iS7i;  ameniiit  <n  (ft>|iuM,— aae  'bis  cause,  \0  Iw  laxed  by  the  clerk  ;  and  it  U 

note  to  aobunk  v.  Moiiae.  u.  s  B.  Oo.  Bii  ist.  Further  ordered  that  thla  cause  be  remanded 

lasD.s.  ,-         I    »» 


l!2i'-U2B                           Sdtkuu  Cohkt  or  the  TJhitbd  Stated                    Ooi;  Tcbm, 

to  tbe  Bpeclftl  term  for  further  proceedingi."  GREAT  WESTERN  TELEQRAFH  COlt 

TheKroountoriheJodKinentreferreilio  tnibe  PANT,  Plff.  in  Srr„ 

decree  wai  f  1,000.  wl£  iolerest  at  7  per  ceot  C 

from  Febnisry   15,   1886,  and  coals,  and  the  HIRAU  PDHDY, 

lolal  nmoiiDt  Que  thereon  at  tbe  time  the  decree 

was  rendered  was  but  $1.4H.ll. 

Itistruetbattliebfll  alleged   a  further  in-  (Sees,  a  Bepotter-iBd.M-seiLl 
debledaeu  upon  a  note  for  f  1,000  and  an  open 
account  of  $1,846.00;  aoil  it  ig  claimed  that  at 

tbp  lime  Ibe  decree  naa  rendered  there  wasdue  ^aeral  queition—partiet  Iwund  bjf  decTM—it- 

3281  'upon    these    two   Itema  tbe  sum    of  nying  full  faith  and  eredit  to  judgmtnl  t^ 

^&.^llS.li.  wbieb,  added  to  the  am.       "    '  '*-    " '   ».■_.■..,.-...     — 

upon  tbe  judsmenl.  made  the  loial  an 

at  the  lime  of  the  decree  tS,2S2.37.  

Tbe  whole  baalt  of  (he   decree,  however, 

was  tbe  Judgmeot  for  |1,000.  which  was  the  _ 

amount  fSr  which  the  general  terra  dfrecled  a  »-   The  denial  bra  s«at«  court  or  0(rac1u.lvBe««c» 

recoTwy.     It  Is  true  that  It  also  decreed  Ihe  ^/"^^w  fnftTh'^.^^'^  «'^^,^'^ 

r"?"?"*  *^^?''*  "d  remanded  the  case  Si;^Z7o;%rw1.Tr  Bn^.-i^rocrn^S^ 

for  further  proceedings,  that  upon  such   fur-  Jm,oa    giatee:    auoh  Federal   quetUon    txiat 

ther  proceedings  the  court  might  direct  au  ac-  wbecher  ttaeaUCe  court  thereby  aeollned  lo  vira 

couDttobelakenandtbeproperly  lobedlTJded  fui)  faith  and  credit  to  b  Judicial  prooeedlnKOCa 

generally  among  tbe  creallors,  and  that  upon  ooun  of  another  siaie. 

such  accountlngihe  plaintiffs  might  be  admit-  ^   A,w,r  fuU  relief  baa  been  given  In  a  suit  br 

ted  to  prove  the  full  amount  of  their  claim.  ihBrebolden  to  aec  aside  a  oomraci    with   a 

This  amount,  lioweTer,  Is  not  one  direcllT  in-  oorporaUon  and  compel  tbe  laaue  of  ahara,  and 

TnWed  in  the  decree,  and  tbe  law   is  well  set  new  dirociora  hare  been  elected  In  accordanoa 

(led  that  tbe  jurisdiction  is  to  be  determined  with  the  decree,  abitl  Sled  brotberabareholdeTS 

by  Ibe  amount  directly  involved  in   tbe  decree  for  a  receiver,  cfaaraiufc  fraud  upon  such  oncers, 

appealed   from,  and  not    by  any  contingent  although  called  a  supplemental  bill,  begim  a  new 

demand  which  may  be  recovered,  or  any  cnn-  Uil»raHonlnwblch  tbe  decree  will  not  be  binding 

lingent  loaa  which  may  be  auaUined  by  either  "P""  """■"*•  *"  "^  original  suit  unless  ther  ha" 

onlot  the  parties  Ihrougb  Ibe  probative  effect  """<*  °' '"«  ^"''  prooeedin*. 

of  the  decree,  however  direct  ils  bearing  upon  >■    Bustalnlnit  a  defense  of  the  statute  of  llmlta- 

Such  contingency.    New  England  ifortg ,  Beear,  "<"•■  ^  '°  action  for  aasemnenta  upon  stock 

Oi.  V.    Gay,  1«U.  8.    128  [36:  646],      In  that  ordered  byaoourtlnauotheratatedoeanoidenT 

case,  which  was  an  acli.m  In  assumpsit  upon  "i?tti  S„^d  c^r^S^  w"h,l°h^t-°«^ 

promissory  notea.  there  bad  been  a  dnding^y  .'„"„",' oi'e^'ior'iS^ren'^dS^'  ™»^t2u: 

a   Jury   that    tbe  transaction    was _  usurious.  juaament  aaalnsl  thesbareholdeia. 

The  amount  involved   iu   the  particular  suit  ,     _,.             ,         ,  ^.      .^.  .       -   „_,^.j 

was  lees  Ihan  %5.m.  bul  the  eff^t  of  Ihe  jud^-  '■,^':'  .™°°j!'5n„''L*^,il!:i"'!  .IJSl.!?  ^^ 

.        .      ^c  \           m  n             .    I      w  affaloat  an  action  to  enf oroe  an  aaecaemeut  on  a 

ment  under  the  laws  of  Georgia  was  to  in  v«l.  Juscrlptlon  t^  atock  of  a  corporation  l.  not  in 

idate   a    mortgage    given    as    secuniy   upon  i^,,  enapended  by  dela.  In  making  the  «»«.■ 

property  worlh   over   |2O.OO0.     It   was   bcld  meat,  when  a  ri^bt  to  reoover  would  artae  bj 

thai  notwithstanding  sucb  indirect  elTrct,  Ibis  making  a  demand  or  giving  a  notice. 

court  had  no  jurisdiction,  the  amount  direcilv . 

in   dispute  being  only  tbe  usurious  sum.     All  noti.— .is  (o  JurtodteMon  fn  Hla  I7nlf«<l  SlalM 

the  prior  autboTlties  upon  the  point  are  cited  supreme  Cmtri   whtre  Federal  quiMon  arUa  or 

in  this  case.  whti  c  are  ilrnim  tn  quetHim  Hatviet,  (rcoty.  or  0>n- 

But  again:  If  tbe  decree  appealed  from  be  a  sHiuiton.-eeenotasto  Martin  t.  Hunter,  4:87;  Mat- 

final  decree  alall.  It  la  final  only  for  Ihe  amount  tbe-s  v.  Zone,  2:  eU;  and  Williams  *.  Morris,  t:  STL 

of  the  judgment.     If  il   be  regarded  as  a  de-  Aa  to turieJlainn of  Vnuai  SUUa  Suprant  Court 

creeforlbe   whole  amount  of   the  plaintiffs'  lod«.Jare.(nl*(a»tk,ldaitncofl^(d»W.ata(*CD-^ 

claim  against  Hollander,  then  it  is  clearly  not  "«»<*"''■■  ^  ""*"  dee^aof  ^  co^om  tocon- 

.  final  decree,  since  tbe  case  was   remanded  ^^T^^^.^.^'^^^m'^^^^^lt^^j;;^'^. 

for  furiher  proceedings,  and  until  those  pro-  BuckingbBm  1*-  IM 

ceedings  were  had,  tbe  amount  of  auch  indebt-  ^.tojurUdicttono/Fwlerol  otwrrtol*  eeurtsM- 

edness  could  not  be  fixed   In  such  manner  as  ctaUv oT FederalQttatum: vAai  txm^UuUi Feder^ 

to  give  this  court  jurisdiction  of  an  appeal,  and  guu(Ion.-«eenoM  toHamt)llnv.We«ienilABdO& 

waa  purely  conjectural  upon  the  court  finding  SI;  267. 

that  amount  lobe  due.     Unian  M,  L.  Jm.  Co.  A*  (ouAotatotuMor  IfmltntloMO'iwmw  tttetaf 

T,mr<Aojr,160U,8.874[aHfe,4Qll.     This  con-  wvilaUiUKlti  forU  and  not  itx  loci,  v 

820]  cluaion  la  not  the  less  •irresistible  from  r-'- - '^"— "■""  -  '-".<■""   m-n- 
the  Fact  that  the  note  and  open  account  v 


since  Ibis  juagment  wns  not  made  the  basis  of  ^,  ,„  fciwslnru  port! ton o/dlrolo^-  (Hetr  eonl.w«s 

the  bill,  and   the   finding  in  the  decree  Is  re-  a^jdeoHrw  wtOio»TOTO(fen,-»oe<io»e  Koehhrv. 

atrteied  to  the  amount  of  the  first  judgment  of  Black  kitbt  F.  L  Oo.  II:  38B. 

tl.OOO,  j.t  to  mdlPCfuol  Itahaoy  of  ttotkHoUtn  for  eat- 

The  appeal  must  thertfort  be  dumitied,  jwrau  delits.  aee  note  to  Hatob  v,  Dana.  Ki  (H. 

t86  i«t  U.  S. 
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aREAT  WevTEBN  TnEOKATH  Co.  T.  PCBST. 


I,  Umltatlon  of  >cllo(w  la  governed  bj  the  lex 
fori,  Rnd  Ih  cODtrolled  bj  tbe  leslslillon  of  tbe 
■MM  In  wblcb  nctlnn  Ir  brnunht  a»  conatmed  br 
tbehigbenonun  olthatttate,  eveo  II  the  legte- 

iHtlveaot  or  tbe  Judicial  cimalnictlondlffen  from 
tbat  prevailing  Id  oiber  JuiMlctlous. 
•.  Tbe  tfme  when  a  came  of  acilon  accrue*  under 
a  ilate  itatute  to  not  a  F'ederal  questloD,  but  U  a 
local  queedon.  on  iihlcb  tbe  dectoloDi  □(  (laie 
courts  c&DDOt  be  revlewod  b;  tbe  Supreme  Court 
Ot  the  United  Bul«a. 


IN  ERROR  io  ihe  Supreme  Court  ot  tbe  State 
of  Iowa  to  review  s  Judimenl  of  that  court 
afflrming  Ibe  j'ldgineDlof  toe  DUtiicI  Court  of 
Des  Moiuea  Countjio  ihnt  Stale  Id  favor  of  tbe 
defendant,  Hiram  Pur^'-  in  an  action  btougbt 
by  tbe  Great  Western  Telegrapb  Compnoj  to 
reeoTer  an  asseesment  upon  ccrialu  ebares  of 
plalnlifTB  Rlock.  A^rm^d 
See  aame  cue  below.  83  Iowa,  430. 


Binlement  hj  Mr.  Juttiet  Gra.7: 

Tbis  was  an  action  brought  AueustSO.  1888, 
in  the  district  court  of  Dea  McineR  counly  In 
330]the  state  of  Iowa,  by  llie'Orcai  Western 
Telegraph  Comrnnj',  a  co'rporalioD  of  Illioois, 
bv  lis  receiver,  ElinaR  Bowen,  ai^inst  Hiram 
Purrty.  a  citiEPD  of  Iowa,  to  recover  the  sum 
of  t4S7.fiO,  wlib  interest  from  July  10.  l>m, 
alleged  lo  be  due  frnm  hini  to  the  company 
under  fait  nubecriplion  to  its  stock,  and  under 
a  decree  of  Ihe  circuit  court  of  Cook 
tD  the  stale  of  Illinois  of  that  date,  wl 
dered  an  assessment  upon  the  stockholders  of 
tbe  compaoT.  and  nfaich  was  alleged  lo  have 
been  made  id  a  suit  to  which  be  was  a  party 
and  to  be  binding  upon  him.  Trial  by  jury 
was  waived,  and  Ihe  case  tried  by  tbe  court. 
The  material  facts  appeared  by  the  record  lo 
have  been  as  followfi: 

Tbe  company  was  incorporated  under  the 
laws  of  the  stale  of  Illinois  in  ieS7.  On  Feb- 
ruary 16,  1688,  Purdy  subscribed  for  MBbares 
of  ilie  piir  value  of  (39  each,  by  signiuic  and 
dellverioi;  to  the  company's  agpnt  at  Burllnfr- 
tOD,  in  ifae  stale  of  Iowa,  tbe  following  writ- 
lug: 

Capital,  $8,000,000;  shares,  (25:  asscssmeutB 

not  lo  exceed  (10  on  a  ilinre. 
Subsciipilnn  List  for  the  Cnpllal  Slock  of  tbe 
Great  WepliTn  Telegraph  Company. 
We.  Ihe  subscribers  bereuntri.  for  value  re 
ceived.  severally,  but  not  jointly,  a^ree  to  tshe 
Ihe  number  of  shares  ia  (be  capital  stock  of  the 
Great  Western  Telegrupb  Company  placed  op- 
positeour  respective  mimes, OTid  pay  for  thesame 
loinslnlmcnls.to  wil,  S  per  cent  on  amount  paid 
In,  and  tbe  balance  as  Ibe  directors  from  time 
to  limemay  order;  in  coiisid  era  lion  thereof  tbe 
Great  Western  Telegnipb  Cnmpuny  agree  that 
when  41)  per  eenl.ol  the  par  value  of  Iheahares 
aball  have  been  paid  under  such  orders,  and 
tbe  Inslalmenl  receipts  therefor  surrendered  to 
Uie  company,  tbe  number  of  aharea  severally 
1S2  U.  S. 


pany. 

T  C.  Snow  fa  appointed  agent  to  solicit 
stock  and  receive  oulj  Ibe  first  Inainlmeot  of 
6  per  cent  (00  cents  on  a  sbure)  at  Ibe  time  of 
subscription.  J.  Snow,  Secretary. 

*TJpon  this  subscription  Purdy  paid  [331 
(S75  before  November,  1869, 

Od  November  18, 1889,  Jeremiah  Terwllllger 
and  others.  Including  Purdy,  subscribers  to 
stock  in  the  company,  and  who  had  paid  money 
on  Ibcirsubscripttons.flled  a  bill  in  equity  in  tbe 
circuit  court  of  Cook  couBly,Illinois,against  the 
company.  Its  president  and  secretary,  and  Selah 
Beeve,  to  compel  the  issue  of  cerliflcnlea  of 
stock  to  tbe  plaintiffs  and  other  subscribers, 
and  to  set  aside  as  frvudulenl  a  contract  be- 
tween the  companv  and  Iteeve.  by  wblcfa  Reero 
agreed  to  build  ila  telegraph  fines,  and  tho 
company  agreed  to  transfer  to  him  lis  entire 
capitnl  slock.  On  November  18,  1872,  a  de- 
cree was  entered  in  Ibat  suit,  setting  aside  the 
contract  between  Beeve  and  the  compuov;  or- 
dering an  accounting  between  them;  orderin" 
tbe  company  lo  Isssue  10  the  subscribers  certld- 
cates  for  as  many  shares  as  tbey  were  eniltled 
to  by  the  money  paid;  directing  Ibe  president 
and  secretary  to  cat!  a  meeting  of  tbe  company 
to  choose  a  new  board  of  direclors;  reaiTving 
leave  to  Ibe  plnintifTs  at  any  time  lo  apply  for 
such  further  order  or  decree  as  should  be  nec- 
essary to  carry  out  this  decree  or  be  necessary 

I  m  Ibe  cause:  ami   ordering  the  individual  de- 

I  fenilante  to  pay  tbe  costs  of  the  suit. 

I      On   January  7.  1873.  Ifaose  coals  were  paid; 

.  iod  on  January  39.  1873.  a  meeting  of  Ibecom- 

;  pany  waa  held  and  a  new  iMHrd  of  direcliira 
chosen,  and  a  certilicBte  for  twenty-Eevea  and 
a  half  sbnres  was  issued  to  Purdy. 

The  following  proceecilngs  were  aflerwanli 
had  io  (bat  cause:  On  S^plember  18,  1874, 
other  slockholdera,  by  leave  of  Ibe  court,  inter- 
vened, and  tiled  a  "supplementHl  bill"  agalnat 
tbe  company  and  iU  olOcers.  alleging  mi<iroaD' 
agement  snd  fraud  on  tbe  part  oif  tbe  new  of- 
ficers, and  the  insolvency  of  the  company,  and 
preying  for  the  appointment  of  a  receiver.  On 
October  7,  1874,  upon  motion  of  Ihe  pleioillTa 
in  the  supplemental  bill,  nad  after  notice  to 
and  with  the  consent  of  all  the  parties  10  that  bill, 
Ihecourt  appointed  Oliver H.IIorlonrecelverof 
the  property  of  the  company.  Bowen  was  after- 
wards appointed  receiver  In  place  of  Horton; 
and  upon  bis  petition,  and  upon  tbe  report  of 
a 'master  appninleil  to  Inijuire  loto  tbe  [332 
amount  of  the  debisand  assets  of  the  company, 
end  the  percentage  of  the  par  valne  of  tfae 
shares  necessarv  to  be  paid  by  the  atocbbolders 
lo  satisfy  those  debts,  tbe  court,  on  July  10. 
IStM,  adjudged  that  Ihe  company  was  insolvent, 
and  bad  no  means  for  paving  i"(a  debts,  except 
tbe  sums  remaining  unpaid  upon  subscripliooa 
for  stock,  and  that  there  were  more  than  Iwo 
thousand  stockholders  widely^cattered  through 
twelve  alates  and  territories,  and  It  waa  im- 
practicable to  make  all  of  them  parties  to  Ibe 

suit;  and  entered  an  order  and  decree  "Ibat 
a  call  or  aasesament  be.  and  the  same  la  hereby, 
made  upon  Ihe  stack   and  s^lCkboldera  of  tbe 

said  company  (excepting  those  wbo  have  paid 
9S7 
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Id  (u]1),  llietr  logal  beira.  reprneDlalivcs,  and 
■~sii;Q9,  of  85  per  cent  of  tbe  par  value  of  the 
thatee  of  anid  ilock  Bubscrlbed  for  or  held  bj 
Ibem,  li«lTiK  (H.TS  on  eacb  and  every  sbare 
ibereof;  and  Ibet  tbe  atockbolders  of  said  ■""~ 
pany  and  eacb  and  every  ode  of  them  (ei 
log  thop"  who  have  paid  #35  on  each  and  every 
share  subscribed  for  or  held  by  them)  and  their 
heirs,  lexal  represeotatiTes.  and  assigns,  be, 
and  tbey  hereby  are,  severally  ordered  and  re- 
quired to  pay  to  tbe  receiver  of  said  company, 
the  aatd  Eliaa  R.  Bowen.  tb«  several  amounts 
by  lilia  decree  called  for  and  sasessed  end  re- 
quired to  be  paid,  namely  $8,75  oa  each  and 
every  share  subscribed  for  or  held  by  them  le- 
spccltvely.  and  that  the  same  be  pam  upon  (he 
demand  of  said  receiver  or  bU  agent;"  and 
"that  said  receiver  shall  at  nnce  proceed  to  col- 
lect the  said  sums  so  onlered  to  be  paid  b;  tbia 
decree,  and  shall  make  all  necessary  demands 
for  such  paymcDla,  shall  employ  such  asslsC- 
ance  and  counsel,  lake  «uch  action,  and  Insti- 
tute such  suits  and  proceedlDi>s,  In  tbe  nameof 
(he  said  company,  and  In  such  Jurisdictions  as 
be  Bball  be  advised  or  deem  expedient  and 
proper,  and  for  the  ptirpose  of  enforcing  (be 
payment  of  the  sums  hereby  ordered  paid." 

On  AuBU^^i  29.  leaS,  the  receiver  accordineily 
demanded  of  Piirdy  Ibe  payment  of  tbe 
of  $4.75  ui>on  eacb  share  of  bla  stock,  amt 
jnjr  to  $437.50:  and  on  the  nest  day  btougbt 
this  iictiou. 

3:(3]  "The  inferior  court  of  Iowa,  In  which 
Ibis  action  was  biniigbl,  gave  lodgment  for  tbe 
defeadaot.  Tbe  plain  IIS  appealed  tothesupreme 
court  of  Iowa,  which  affirmed  tbe  judgrneot. 
upon  the  ground  that  the  action  was  barred  by 
tbe  slDlule  of  limitations.     83  Iowa,  430. 

The  piaiutier  sued  out  this  writ  of  error, 
sssigned  for  prior  that  (he  supreme  court  of 
lowatlid  not  give  full  faith  and  credit  (o  the 
decree ol  as^e.-itment  of  the  court  of  Illinois,  as 
required  by  art.  4,  g  I,  of  tbe  CoDSlitutioD, 
aad  U.  6.  Kev.  Slal.  §  706. 


Mftir*.    Thomaa     J.    Satherl^nd   and 


fairly  ael  out,  and  involved  in  the  pleading; 
and  declsloo  of  the  supreme  court,  as  well  Bi 
Id  the  district  court  of  lown. 

Chieage  L.  Iiu.  Co.  v.  NtfdUt,  118  U.  8.  .'579 
(58;  1087);  PtyatU  v.  Bruiimiek  County  Sriperi. 
ISO  U.  8.  «0  (87:  1138);  Sayaard  v.  DtHiig, 
158  V.  8.  IM  (39: 9431;  JfoiHwff  v.  Neabold, 
SO  U.  S,  18  How.  518  (18:  509);  Mur'^odc  v. 
MemphU,  37  D.  8.  SlWall.  590  (32:  429);  Bol. 
ting  V.  Ltrtnti:  61  U.  8.  584  (33: 8671:  Crowell 
V.  Eaiidell.  85  U.  S.  10  Pet.  898  (S:  470):  A\ 
ttro'ig  V.  Alhrat  Covniy,  41  U.  S.  18  Pet.  ^35 
(10:  987):  Tttat  *  P.  H.  Co.  v.  Soathtrn  Par. 
Co.m  V.  8.  48(34:614):  Wilion  v.  nUrck 
Krd  Crttk  Marih  Co.  27  U.  S.  3  Pe(.  24.'> 
(7:412);  AmtitrongY.  Alfieni  Coanlj/.il  V.  8. 
18  Pel.  261  {10-,  B65I:  Eureka  Ukt  A  7.  Canal 
Co.  v.  7aha  County  Sup.  Ot.  116  0.8.  410(29: 
671);  Savkauna  Water  Povtr  Co.  ».  Orttn 
Bay  ±  M.  Canal  Co.  142  U.  8.  354  (85:  1004). 
The  Federal  question  was  erroneously  de- 
dded.  and  (be  decision  of  Ibe  supreme  cour(  of 
lona  reata  upon  no  giotud  broad  enougb  to 
»88 


sustain  lis  JudgmeQI  Independent  of  ita  decision 
of  tbe  Federal  question. 

OamUziUe  kinl  Nat.  Bank  v.  Qreene,  M 
Iowa,  445;  Chandler  r.  Keith.  43  Iowa,  M; 
Warner  y.  Betm,  3AIona.  3S3;  American  In$. 
Co.  V.  ikhmidt.  19  Iowa.  503. 

Tbe  decree  of  the  Illinois  court  wblcb  bad 
jurUdictioD  of  tbe  aubjecr-marter  and  of  tbe 
parties  was  and  la  condusive  upon  the  meriU 
of  the  controversies,  delerraioed  bj  that  judg- 
ment between  tbe  parties  and  their  privies  la 
every  court  in  the  United  Slates,  and  cauootbe 
collaterally  questioned. 

ChTittmaiw.Ruufll,  78  U.  9.  5  Wall.  290 il8: 
476);  MaxieeU  v.  SUieart.  80  U.  S.  38  Wall  77 
(22:  564):  Anderton  v.  Anderton,  8  Ohio,  108; 
Mtimm  t.  Metienger.  17  Iowa.  361;  Smith  v. 
/imilh,  32  Iowa,  518;  Burliugton  it  M.  S.  H. 
Co.  V.  Sail.  37  Iowa,  620. 

All  tbe  Btockhotderaof  tbe  plaintiS  company 
of  Illinois  are  iolegrat  parts  of  it.  whether  (bey 
personally  reside  in  IlliDote  or  Iowa  or  in   any 

Hau>ki«iy.  Kfann.  131  U.  S,  8?9  (83:  161); 

inger  v.  Upton,   91    U.    8.  58,- 59   (33:231, 

!2i. 

All  of  (he  subscripdnns  to  tbe  plaiotifTa 
tlork  are  presumably  upon  the  same  ba< is,  and 
wilh  equal  linbility.  The  decree  of  assessment 
of  (he  IDinnis  court  is  conclusive  in  every  court. 
In  an  action  against  a  stockholder  of  every  de- 
fense except  the  one  that  be  has  paid  par  value. 
In  settling  tbe  ciuealion  of  the  poiver  of  the 
court  to  make  the  decree  involved  in  Its  ren- 
dering, that  decree  determines  that  there  btki 
been  no  previous  lacbesonlbepartof  the  com- 
pany or  the  court. 

Lamb  v.  T^mb.  8  Blsa.  424;  Glrnn  *.  SpHngt, 
26  Fed.  Bep,  494;  Lehman,  Diirr,  &  Co. 
V.  GUnn.  W  Ala.  636;  Dreat  Wetlern  Teleg. 
Co.  T.  Gray,  m  111.  630;  GUnn  t.  WUli-mu. 
60  Hd.  93;  ^usart  v.  Lay.  45  Iowa,  612; 
Sehoonoteri.mnekley.  48  Iowa,  85. 

This  decree  of  assessmeoc  was  entitled  to  be 
enforced  io  tbe  courts  of  Illloois.  That  It 
created  a  cause  of  action  is  adjudicated  by  the 
ourts.  It  was  therefore  eotilled  \a 
fai(b  and  credit  In  this  case  in  the 

U,  8.  Kev.  8tat  §  905;  Caldtetil  v.  Carring- 
n.  34  U.  S.  9  Pet.  86  (9;  60);  OUnn  v.  VfU- 
Ham*.  80  Md.  113.  113;  Broien  r.  Parker.  28 
Wis.  24;  MitU  v.  Dwyee.  11  U.  3,  7  Crancb. 
481  iB;  411);  Qreeav.  Vnn  Butkirk.U  U.  8. 
7  Wall.  139  (lfl;109);  Warner  V.  JajTrlii.  96 
N.  T,248.  48  Am.  Kep,  616;  AmbUr  v.  Whip- 
Jit.  139  111.  823;  Stark  v.  RatHif.  Ill  III.  90, 
81;  Kellami.  T-j™,  86  Wis.  6B5;  MeMillanr. 
Ijnejoy,  WHW.tHV.  JUndleinant.Bendleman, 
-".8111.  365. 

Mr.  8.  L.  Glu^ow.  for  defendant  in  error: 
This  court  has  no  Jurisdiction  of  tbis  cause. 
Tbe  decree  or  order  of  assessment  In  questioD 
msde  by  tbe  circuit  court  of  Cook  county, 
IlllDOis,  Is  neither  a  decree,  iudemeot,  nor  n 
judicial  pruceedinf^  against  (lefeadaat  wtlbiu 
the  meaning  of  the  (JoostUudoa  and  law  of 
Congress,  above  cited. 

Wardy.  Fartrell.  97  III.  816. 
To  give  this  court  jurisdiction  ot  tbia  caM, 
there  sbould  exist  a  valid  judgment  or  decree 
tendered  agaluat  defendant   persooBily,  by  a 

les  I',  s. 
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Orkat  Wbrkhh  TKI.BOB1PK  Co.  t.  Pcrdt. 
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1  (21:687):  Diipattevr 
BoeAereau,  88  U.    S.   21   Wall.  ISO  |S2:  A88); 
Ptnnover  t.  Nef.  95  D.  S.  714(24:1566);  Bm^ 


a  L.8.L.  Co.  120  U.  S.  Ul  (30:  614). 

This  action  U  not  founded  upoo  a  judfnnent 
or  decree  i>v%  couKof  aslateriUt«.  wltbln  tbe 
tnonlug  of  tbe  Conititutlon  and  laws  o(  the 
United  Btni.. 

Glenn  v.  Saidrn,  68  Cil.  8B8:  ffArqf  f, 
Ktteham.  02  U.  8.  11  How.  les  (18: 648):  Mu- 
tual L.  Int.  Co.  T,  a»rri*,  87  U.  B.  881  (34: 
fi09). 

TLe  decliioD  of  the  aupreme  court  of  tbe 
Slate  wnB  upon  a  question  not  of  a  Federal 
cbnracter,  and  one  tooad  enoagh  lo  auataln  llie 
lodjimcnt. 

Milltr  T.  Anderim  ("MilUr  t.  Sunn"),  160 
D.  3.139(87:1038). 

Tbis  court  will  reK^rd  aad  follow  Ibe  ded- 
■ioD  of  (he  aupreme  court  of  tbe  slale  couBtru- 
iDKlbe  statute  of  limitiitlona  of  said  slate. 

liailiaia  \.  Woodilock  Iron  Co.  1S4  U.  S,  177 
<E8;S53i. 

Section  2  of  article4  of  tbe  Conatltuliou  of 
tbe  United  Stales  has  no  application  to  Judg- 


Isofcc 


;s  of  Ki 


IhipaueTtrv.  Roelurtav ,  SS  V .  8.  21  Wall, 
134(32:690);  Emity  T.  Palmer,  107  U.  8.  9 
<37-  MB). 

The  question  of  the  jurisdiction  of  tbe 
circuit  court  of  Cook  county,  Illinois,  ia  open 
to  defendant  lu  tbis  action. 

Hoard  of  PuUic  Worii  t.  Cnlumbia  OoUtgt, 
W  U.  B.  17  Wall.  521  (21;  887);  Thompmm  v, 
W/iilman.  85  U,  3.  18  Wall.  457  (21:897); 
Knoalti  T.  Logantport  Gattight  A  0.  Oo.  8S  U. 
8.  19  Wall.  M  (22:  70). 

No  persons  are  concluded  b;  a  Judgment  or 
decree,  except  those  who  are  parlies  lo  It  and 
have  had  an  opportunil;  of  presenting  tbelr 
right. 


The  liability  of  defendant,  if  anj.  In  Ibis  ac- 
tion, is  personal  and  has  do  relation  lo  corpo- 
rate maitere  or  futictioDS,  and  as  to  sucb  liabll- 
Itj  be  cannot  be  repiesenled  by  the  corpora- 
tion. 

Ward  V.  Fanrtll,  97  III.  616;  Be'-neU  y. 
Orfit  Wuttrn  Ttleg.  Co.  53  111.  App.  376. 

An  order  of  aisessment  by  tbe  court  la  of  no 
grraier  force  iban  an  asaeaament  made  by  tbe 
officers  of  tbe  rompauy. 

Ortat  Wtttem  TeUg.   Co.  v.  Gray,  123  111. 


Zami  T.  Lamb,  fl  Biss.  424. 

A  cause  can  be  finally  determined  aa  to  SOIDe 
parties  and  remain  open  aa  lo  others. 

WitheabuTH  v.  UniUd  Stata,  73  D.  8.  8 
Well.  816  (Iti:  618);  Williamt  v.  Morgan.  Ill 
U.  8.  684(26:  5SB);  Hill  v.  Gldtago  &  E.  R.  Co. 

140  u.  a  B3(!ja;sai). 

Under  the  atatuiea  of  Illlnoia.  tbe  circuit 
court  of  that  state  bad  do  auiborlty  to  make 
162  D.  & 


tbe  order  of  asBessmeot  in  questica,  aniess  the 
defendant  was  ■  party  to  the  proceedlnga  in 
which  tbe  order  of  aaseanmeDt  was  made. 

Lamar  In*.  Go.  T.  Hi'ldrttli,  55  Iowa,  330; 
Chandler  r.  Brown.  77  111.  333;  Lataar  Int. 
Go.  y.  Gulick.  102  III-  41. 

Tbe  action  of  tbe  Iowa  court  will  be  deter- 
rd. 

116  D.  8  1  (29:  535); 
Chicago  A  A.  R.  Go.  t.  Wiggini  Ferry  Co.  UB 
U.  8.  615  (30:  filH);  CrafU  y.  Clark.  81  lowt. 
77:  Sayer  t.  WhteUr,  St  Iowa,  114. 

In  tbe  absence  of  proof  tbe  law  of  Illinois  Is 
presumed  to  be  tbe  same  as  that  of  tbe  state  of 

SlepAeni  t.  Williami.  46  Iowa,  540;  y««w  r. 
Farmtrt'  Int.  Co.  56  Iowa,  604;  HatHey  v.  Oreg. 
ory,  5*  Iowa,  1B8. 

The  law  of  Iowa  Is  to  the  effect  that  an  or- 
der of  assessment  mude  by  a  court  is  not  C'>o- 
cluslre  upon  the  stnckbolder  In  an  action 
Hgainst  him,  to  recover  upon  an  alleged  unpaid 
balance 

LamnrIn».Co.Y.  Bitdreth.fiS  Iowa,  351. 

The  lime  dnring  which  a  defendant  tsa  non- 
resident, shall  not  be  included  in  computing 
the  period  of  llmitntloDS.  The  burden  of  es- 
lablishfne  tfalaexcepiion  la  upon  tbe  parly  who 
invoked  lis  aid. 

Eeaniv.  Moalgomerj/,  60  Iowa,  SS8. 

Tbe  ilabilltj  of  a  stockholder  U)  a  credlioi  of 
a  corporation  is  upon  nn  Implied  or  unwritten 
contract  and  must  be  brought  wltliln  five  vears 
from  tbe  time  the  cause  otncilon  accrued. 

Uarretinlle  Firtl  Nat.  Bink  v.  Qretne,  64 
Iowa,  448. 

Tbe  acttnn  would  be  bnrred  by  tbe  statut« 
in  five  years  or  If  upon  the  contract  of  sub- 
script ion,  witbin  ten  years. 

Baktr  v.  Jo/inion  Coiintg.  S3  Iowa,  161; 
Preteott  v.  Oonter,  34  Iowa.  175;  Bintragrr  v. 
Heanttty.  46  Iowa.  600;  Squier  v.  Parkt,  66 
Iowa.  407. 

This  BCliou  involves  tbe  coosiructlon  of  the 
statute  of  limitations  of  tbe  state  of  Iowa,  and 
such  construction  by  the  auiireme  courtof  said 
state  will  tie  regaraed  eno  followed  by  this 
court.  This  stalule,  with  tbe  decisions  of  the 
state  courts  thereon,  constitutes  a  rule  of  prop- 
erly within  the  state.  Including  title  to  real  es- 
tate. 

Mooret  v.  Oititen^  Nat.  Hank.  104  U.  B.  62.1 
(26;  870);  Union  Nat.  Bank  v.  Bankcf  Eaavu 
City.  186  U.  8,  228  <S4:  841);  Bxufmnan  v. 
Htvnt,  147  U.  S,  647  187:  816i;  iliUer  v,  An- 
derton  {"Milltr  v.  Swan")  150  U.  S.  132  (37: 
1028). 

Neilber  Ibe  articles  of  incorporation  nor  tbe 
contract  of  aubscriptlon  provides  that  notice 
that  a  call  has  l>een  made  shall  be  given.  No- 
tice, therefore,  to  tbe  subscriber  was  not  oecea- 


Neitber  tbe  companv  nor  its  receiver 
heard,  eighteen  yeara  later,  to  dispute 
tbority  of  the  omcers  making  the  call. 


Mr.  Jiiitiee  Oray  dellveted  tbe  opinion  of 
tbe  court: 
By  art.  4,  g  1,  of  the  C^oDstitution  of  tbe 
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United  StalFs,  "full  faith  aticl  credit  aball  be 
given  in  each  gltile  to  the  public  acls,  recordi 
and  Judicial  proceedings  of  every  otbei  ilaii. 
And  Congress  maj  by  general  laws  presciihe 
the  manner  in  which  such  acts,  recordi,  and 
proceedloga  Ehall  be  proved  and  tbe  effect 
thereof."  In  (he  exercise  of  the  power  so 
conferred.  Congress,  besides  providing  the  man- 
ner in  which  the  records  and  Judlclsl  proceed- 
ings of  the  courts  of  any  stale  shall  be  authentl- 
caied,  has  enacted  (hat  "the  said  records  and 

tidicial  proceedings,  so  authenticated,  shsll 
avc  such  fnilh  and  credit  given  (o  them  in 
every  court  within  Ihe  Dnited  Slates  that  they 
have  by  law  or  usa^e  Id  tbe  courts  of  the 
■tale  from  which  they  were  takeo."  Act  of 
Mav  36.  ITUO.  cbap.  11  (1  S(at.  al  L.  123;  U. 
B.  Re*.  Bta[.  ti  905). 

Tbe  plainliff  relied  on  the  order  of  assess- 
ment, made  by  a  court  of  the  state  of  Illinois, 
M  a  judgment  of  that  court,  enliiled  lo  tbe 
effectof  being  conclusive  evidence  of  the  plafa 
tiff's  right  lo  mainUin  this  action  nealnst  the 
defendaDI.  The  supreme  court  of  Ihe  state  of 
33ff  ]  Iowa  denied  it  that  effect.  'The  question 
whether  that  court  thereby  declined  (o  give 
full  faith  and  credit  to  a  Judicial  proceeding  ol 
a  court  of  another  state,  as  required  by  the 
Conaiilution  and  laws  of  tbe  United  States, 
wae  necessarily  involved  In  the  decision. 

This  court  therefore  has  jurisdiciion  of  the 
case,  but  must'ludgefor  itself  of  the  true  nature 
and  effect  of  the  nrder  relied  on.  Armilroiig 
T.  Ailifnt  Counts.  41  U.  S.  .16  Pet.  281.  285 
[10:9(15.  988]:  leiai  &  P.  H.  Go.  v.  Southern 
Wk.  Co.  137  U.  8.  48  [34:614];  Orover  <t  K 
Seainp  .IfaeJi.  Co.  v,  liadeliffe.  137  TJ.  8.  287 
[84:  6701;  Carpenter  v.  Strnmie.  141  U.  S.  87 
185:  040]:  nvTitingtan  t.  AltTill,  14G  U.  8. 
657:  696.  88;i-686  [36:  1128.  1127,  1133,  1184], 
and  cases  cited. 

By  Ihe  original  contract  between  the  pnrtles, 
made  in  tbe  state  of  Iowa  on  February  18, 
1868.  Purdy,  the  present  defendant,  Agreed  to 
take  flfiy  shares,  of  the  psr  value  of  |2.?.  in 
the  plaintiff  company,  and  to  pay  5  per  cent 
[which  he  did)  and  "the  balance  as  the  directors 
from  lime  to  time  may  order;"  and  Ihe  com- 
pany agreed  to  Iscue  tbe  shares  lo  him  ai  soon 
as  40  per  cenl  bad  been  paid. 

On  November  19.  1869.  Purdy  and  other 
subscribers  for  shares  flied  in  a  court  of  the 
state  of  Illinois  a  bill  in  equily  lo  compel  the 
company  lo  issue  shares  to  them,  and  to  set 
aside  as  fraudulent  a  conlract  by  which  tbe 
company  had  agreed  to  transfer  all  its  capital 
■tork  to  one  lieeve;  and  upon  thai  bill,  on 
November  16.  1873,  obtained  a  decree,  setting 
aside  (bat  contract,  and  orden'ng  shares  to  be 
issued  lo  the  subscribers  as  prayed  for,  atid  a 
new  board  of  directors  to  be  cbosen.  By  that 
decree,  all  the  objecls  of  the  suit  were  accom- 
plished, so  far  as  Purdy  was  concerned;  and  be 
does  not  appear  to  have  bad  any  notice  of,  or 
part  in,  any  further   proceedings.     Thai   bill 

or  f. 
holders. 

Tbe  subsequent  proceeding,  begun  Septem- 
ber 19,  1874,  alleging  mismanagement  and 
fraud  of  the  new  ofOcers  and  the  InsolTency 
of  the  company,  was  by  other  stockholders. 


rHB  DNfTKD  State*.  Oot.Terh, 

and  although  entitled  a  "supplemental  bfll," 
and  permitted  by  tbe  court  lo  be  filed  in  'be 
former  cause,  was  a  disttnci  proceeding,  in 
~hicb  Purdy  had  and  look  noinieiesL    Theor- 


July  10, 18'*6,  makinga  "call  or  assessment" 
upon  tbe  itockbolders  of  the  company,  wure 
entered  into  wilhoutany  notice  to  him,  orooo- 
scnl  on  bis  pari.  He  was  not  personally  ■ 
party  to  this  prorecdlng,  nor  named  Ibereln. 
Tbe  receiver  was  appointed  almost  two  yean, 
and  tbe  axsessment  ordered  more  than  Ihlrlecn 
years,  after  Purdy  had  ceased  lo  have  any 
connection  with  tbe  liligation. 

There  can  be  do  douhl  that,  as  beretofora 
declared  by  (his  court,  "after  a  decree  d[«- 
poslng  of  the  issues  and  in  accordance  with  tbe 
prayer  of  n  bill  has  been  made,  it  is  not  cora- 
Iietent  for  one  of  the  parties,  without  a  service 
of  new  process,  or  appearance.  U>  Inslituls 
further  proceeiliagsoo  new  issues  and  for  new 
objects,  although  coonected  with  the  subject- 
iDB[Cer  of  (be  original  litigation,  by  merelj 
giving  tbe  new  proceedings  tbe  title  of  lb« 
original  cause.  It  bis  bill  begins  a  Dew  litfra- 
lion.  (he  parties  agaioat  whom  he  seeks  relief 
are  entitled  lo  notice  (hereof,  and  without  it 
Ibey  will  not  be  bound."  Smiths.  Woulfoac, 
116  U.  8.  148.  148  [29:  867,  8601. 

The  question  therefore  is  of  the  effect,  ■■ 
against  Purdy.  of  ibe  order  for  an  assessment 
made  by  Ibe  Illinois  court  in  a  proceeding  to 
which  the  corporation  was  a  party,  but  to 
which  he  personally  was  not. 

The  order  of  that  court  was  in  effect,  as  it 
was  in  terms,  simply  a  "call  or  aBsessmenl" 
upon  all  stnckbolders  who  had  not  paid  for 
their  abarei  in  full.  It  was  such  as  the  direc- 
tors migbl  have  made  before  the  appoinlmeot 
of  arecciver:  and  in  makingittbe  court,  having 
by  that  appointment  assumed  tbe  charge  of  the 
assets  ana  affairs  of  the  corporation,  took  the 
place  and  exercised  the  office  of  the  direciora. 
ScoeiU  V.  Thayer.  105  U.  8.  148,  150  [36:  Mi 
974];  na>rkiT\t  v,  OUnn,  131  U.  8-  819.  83> 
(33:  185,  191];  Umb  v.  Lamb,  6  Biss.  420,  424: 
GUnn  V,  Saxton,  68  Cal.  863;  Gnat  WeiUrm 
TeUg.  Co.  v.  Gray,  122  111,  680,  686, 640;  Orent 
ffflt/ern  TtUg.  Co.  v,  Loefcen^-al,  154  III,  261. 

The  order  of  assessment,  whether  made  by 
tbe  directors  as  provided  lo  tbe  conlract  of 
subscription,  or  by  Ihe  court  aa  the  successor  lo 
this  re^necl  of  Ibe  directors,  was  doubtless, 
unless  directly  aiiacked  and  set  a-side  by  appro- 
priate judicial  'proceedings,  conclusive  (337 
evideoceof  the  oecessity  for  making  such  an  as- 
sessment, and  lo  that  eiient  bound  every  aiock- 
bolder,  without  per.sonal  notice  tohlm.  ^oi*- 
*ins  V.  QUiin.  131  U.  8.  319  [33:  185];  Glenn 
V.  Liggett.  13.1  U.  S.  638  [84:  264];  Glenn  f. 
.Varburv.  146  U.  S.  499  [86:  790], 

But  the  order  was  not,  and  did  nol  purport 
to  be,  a  judgment  against  any  one.  It  did  not 
undertake  to  determine  the  queetioo  whether 
anv  particular  stockholder  was  or  waa  doI 
liable  in  any  amount.  It  did  nol  merge  (he 
cause  of  action  of  the  company  againsl  say 
Btockbolder  on  bis  contract  of  subacriptioa. 
nor  deprive  him  of  (be  right,  when  aued  for  U 
assessment,  to  rely  on  any  defense  which  be 
might  have  to  an  aciiOQ  upoE  that  contract. 

1«2  U.S. 


ovGoi>^Ic 


ISH.                             Gbkat  WKaiBBX  TxutosiPH  Co.  t.  BumraAit.  SUT-s;^ 

In  IbU  acllOD.  therefore,  broughL  by  tbe  re-  But  the  supreme  court  of  Inwa  Id  tb«  pres- 
MiTer.tD  llie  nsine  of  tbe  company,  as  author  eut  case  held  that,  as  it  raaieil  nitb  tbe  dlreC' 
iKd  by  the  order  of  asseBsment,  lo  recover  the  tors  of  tlie  corporation  to  make  tUnt  order,  the 
•am  supposed  lo  be  due  from  tbe  defendaot,  delay  Id  mablug  It  could  not  euspeod  Ibe  op- 
he  bad  Ihe  right  to  plead  a  release,  or  pay-  eratloa  of  tbe  statute  of  limllallouB;  aud  that 
meol,  or  the  statute  of  limitations,  or  any  other  the  case  waa  nlthlu  the  rule,  ealablished  by  k 
d^euse,  RoiDf;  to  abow  Ihal  he  was  not  liable  aeries  of  decislnna  ot  that  court,  that  wbeo  a 
npoD  his  contract  of  aubacrlplioD.  plalDiifl  could  at  auy  time,  by  mskiag  a  de 

In  each  of  the  three  cases  last  cited  above,  tnaad  ur  giving  a   uotice.  acquire  a  right  to 

Ibe  defense  of  the  statute  of  limitations  nas  en-  recover  againat  the  defendant,  the  statute  of 

tertained  and  passed  upon,     S'lickiniv.  OUnn,  limitations  began  to  run  when  be  mlahi  have 

181  U.  S.  833  [83:  1931;   Gtenn  t,  Ligrjeli,  13B  done  so.     Ort^t  WeiUrn  Tekg.  Co.   t.  Furdy. 

G.  S.  54T  [M:  968];  Glenn  v.  Marbury,  145  U.  88  Inwa,  430, 433.  and  cases  cited. 

8.  SOe  [36:  TSSL  ■The  llmiiatlonof  act  I  one  la  governed  [3B9 

Tbe  whole  eSecl  of  the  order  of  aseeiiment  by  thefrat/ori,  and  Is  controlled  by  the  legisla- 

being  loflx  tbe  amount  which  any  stockholder  tloa  of  thestalein  which  the  action  is  brought, 

liable  under  his  contract  of  aubscHption  should  as  construed  by  Ihe  higbeat  court  of  that  slate, 

pay,  and  to  authorize  the  receiver  to  bring  even  if  the  legieliitlve  actor  (he  judicial  con- 

tuita  HKainsl  stockholders  for  the  tame,  btit  etruciion  differs  from  that  prevailing  In  other 

not  to  delermloe  whether  the  present  defend-  jiirisdlctinns.     MeMmoyle  v.  Cohen,   88  U.  8. 

ant,   or  any  other  particular  stockholder,  was  IS  Pet,  312  [^0: 177]:  Bauierman  v,  BItinl,  147 

liable  for  anything,  the  Iowa  court,  by  aus-  U.  8.  647  |B7:  8161;  Metcatfv.  Watertown,  163 

Ulnlng  tbe  defense  of  the  etatiile  of  llmlla-  U.  S.  671   [^•.mi\:Balkamt.Wood»U>ek  Iron 

tlons,  did  not  deny  to  Ihe  judicial  proceeding  Co.  1Q4  U.  S.  177  [38:  0S3]. 

of  Illinois  the  full  faith  and  credit  to  which  It  Neither  the  sialuies  nor  the  decisions  of  the 

was  entitled.  state  of   Iowa  upon   this  subject  bare  made 

The  statute   of  limitations  of  the  state  of  any   discrimination   against  the  citizens,  tbe 

Iowa  provides  that  "Ihe  following  actions  may  contracls.  or  (be  judgments  of  other  slates,  or 

be  brought  within   the  times   herein  limited  agalnnt  any  right  asserted  iindeT  Ihe  Constitu- 

respectively  after  Ib^r  causes  accrue,  and  not  tlon  or  laws  of  the  United  States.     The  case 

afterwards,   except  when  otherwise  specially  Is  thus  diatingiilsbed   from   Ohriitmaty,  Raa- 

declared."  mII,  73  U.  8.  6  Wall.  390  [IB:  470],  cited  at  tbe 

"4.  Those  founded  on  unwritten  contracts,  bar. 

those  brought  for  iDJuries  to  property,  or  for  The  question   at  what  tlnie  the  cause  of  ac- 

338]  relief  on  the  ground  of  fraud  *In  cases  lion  accrued  In  this  case,  within  tbe  meaning 

heretofore  solely  cognizable  in  a  court  of  cban-  of  the  statute  of  Umilallons  of  Iowa,  was  not 

eery,  and  all  other  actions  not  olherKise  pro-  a  Federal  question,  but  a  local  question,  upon 

vjaed  for  in  this  respect,  within  five  years.  which  tbe  judgment  of  tbe  highest  court  of 

"S.  Those  founded  on  written  contracts,  on  tbe  state  cannot  be  reviewed  by  this  court. 

Judgments  of  any  courts,  except  (hose  courts  Jtidgtnent  affiitrud. 

erovlded  for  in  ihe  next  Bubdlvlsion.  and  those 
rought  for  ihe  recovery  of  real  properly, 
wlihin  ten  years. 

"8.  Thosefoundedon  ajudgmentof  a  court  ~ 
of  record,  whether  ot  this  or  of  any  olher  of 
the  United  States,  or  of  Ibe  Federafcourls  of 

(^c'SsImb."'"'''""""""'"'"  ^""^  GREAT  WESTERN  TELEGRAPH  COM- 

This  act'ion  was  not  brougblon  a  Judgment,  PANV,  Plj:  in  Err., 

for  there  bad  been  no  judgment.     B\it  it  was  '' 

brought  on  Ihe  defendant's  written  contract  of  BARBARA  BURNHAH  kt  al..  as  Bxrs.  of 

•ubecrlptioD   and  wastherefore,  by  the  terms  <be  Last  Will  and   Testament  of    GcoBOJC 

of  the  Iowa  statute,  barred  In  ten  years  after  BcitfliiAU,  Deceased, 
the  cause  of  action  accrued.     The  action  was 

brought  more  Ihan  ten  years  after  Ibe  contract,  (See  B.  C.  Reporter's  eH.  taniAJ 
but  withlit  ten  years  after  the  order  of  assess- 

Xmany  jurisdictions,  the  cause  of  action,  Pi""! J^<tgm^'^-Jun»dktion  o/  ikUcourt. 
within  the  meaning  of  a  statu te  of  llmilatlons, 

would  be  held  to  have  ace,  ued  at  the  time  of  1.   A  iud^nient  ot  the  supreme  oourt  of  tbe  slate 

tbe  order  for  en  a8aes>meQt,  and  not  before.  revenlnir  an  order  ovenulliv  a  demurrer,  auii 

It  has  been  so  held   by  the  supreme  court  of  

the  Slate  of  Illinois,  where  this  company  was  Notx.— . 

Incorporated    and    the    order    of   asseiismeat  Court  of  tt 

made,  ai  well  as  by  this  court  In  cases  coming  dttHncHo-nhtlvxmannppciaanaavritof  ermT,-»ee 

np  from  circuit  courts  of  the  United  Stales  and  note  lo  Mlnen-  Baok  of  Dubuque  v.  Iowa,  13:  887. 

unaffected  by  decisions  of  the  biehesl  court  of  '"  'o  "''"'  *•  ""'"^  il«r«"  oTjvdfpnini  at  nait  ur 

the   slate   in  which   those  courts   were  held.  oU^ctmn  from  ,^eli  appeal  Ita,  tee  note  to  Qib- 

[84:  2M],  and  GUnn  v.  Jftw*ury,  145   U.  8.  ,aiat  aua  rsrttuwMe  irtthoul  rwmi  lo  tun.  ta  eon- 

499  [86 :  790].  ln>t«r*tf.-*ee  note  to  Oordon  v.  Osden,  It  tm. 
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nmandlDStlu  oaM  for  fart  bar  prooeedlDgi,  li 
not  a  ISnaL  ^dinneut  wbLob  c&D  be  rerhiired  on 
wrtt  of  error  br  tbeSuprameOourcof  tbaUolUd 


&  A  dual  Judvmeat  tor  iMandaDts  on  ■  demuner 
to  •  oompUliit  tendered  br  an  loterlor  ataw 
oourt.  and  vhloh  mlgbt  be  appealed  to  the  lu- 
prerae  court  of  tbe  state,  la  ont  aubject  to  ■  writ 
of  error  from  tbe  BuDreoie  Court  of  the  United 
Blatea,  alcboarb  It  was  thi  neccaaary  result  of  a 
prevtoua  decUoD  by  the  mpreme  oourt  of  tbe 
atate,  revenliiit  a  dectelon  wlilab  orairuled  tbe 


IN  ERROR  to  tbe  Circuit  Court  of  Milwau- 
kee County,  Biate  «(  WIscodbId,  to  revlvw 
mludirmeatottbat  court cDtered  Id  accordance 
with  the  dedatoD  of  the  Supreme  Court  of  Ibe 
Bute,  wblch  judgmeiit  euitalned  a  demurrer 
and  was  ■  final  Judgmetit  for  the  defendant  iti 
•n  ectiou  brougbt  Dj  tbe  Great  Wealera  Tele- 
CTsph  Compan;  against  tbe  defendaot  Qeor^ 
BurnhamCand  proeecuted  agsinsl  tbe  eiecu- 
tors),  to  recover  the  amount  of  an  issetxiaeDt 
alleged  to  be  due  uoder  a  contiact  of  aubacrip- 
Uoii.  DitmitKdforKantetfJvriadidion. 
Seeaarae  caw  below.  78  Wis.  17,  02.  S8. 


Blatemenl  b;  Mr.  Juitiee  Oirm,ji 

This  wai  an  action  almilar  to  that  of  Qreat 
WfUm  T^.Co.  T.  Purdy,  163U.8.  83e[iinte, 
980].  and  was  brought  October  B,  1868.  In  the 
circuit  court  of  Milwaukee  counlyiti  tbe  state 
of  Wlaconain,  b^  the  aame  plainliS  against 
George  Burnham,  and  prosecuted  agalnal  his 
executors,  to  recuTer  the  amount  of  an  asseas- 
menl  alleged  to  be  due  under  a  contract  of 
subscription  in  the  same  form  as  Id  that  case, 
and  uuder  tbe  decree  of  the  circuit  court  of 
Cook  county  Id  the  state  of  Illinois,  therein 
stated. 

The  complaint  did  not  atate  the  law  of  lilt' 
nois,  or  aet  forth  tbe  decree  of  assessmeDt  In 
full;  but  alleged.  amoDE  other  things,  iLat  b; 
tbal  decree  an  aaaeaament  of  35  per  cent  a 
ahare  was  laid  upon  all  stockholders  who  bad 
not  paid  iu  full;  aod  that  some  stockboldetB. 
iDcludIng  the  defend  an  I.  bad  paid  |10,40  on 
each  share,  and  many  slockboldera  bad  nc*ei 
paid  more  ihaD  SO  cents  or  %  per  cent  on  a 

A  demurrer  to  the  complaint,  upou  the 

SouDd,  among  others,  that  it  did  not  at 
Its  sufflctent  to  conBlltula  a  cause  of  aclii 
was  Sled  t>v  tbe  defendant,  and  overruled  by 
the  court 

Upon  appeal  by  the  defendant  from  the 
der  overruling  the  demurrer,  the  supreme 
court  of  tbe  stale,  as  the  record  shows.  ad- 
Judged  that  tbe  order  be  reversed  and  the 
cause  "remanded  to  tbe  Bald  circuit  court  for 
such  further  proceedings  therein  as  may  be 
according  to  law;"  and  !□  its  opinion  after 
deciding  that  the  asBcaamcnt  was  unequal  and 
UDjusl,  added:  "We  do  not  intend  to  eipreu 
aay  definite  Opinion  aa  to  tbe  teal  effect  of  tbe 
982 


decree  of  the  Ullnols  court,  or  m  to  bow  far  it 
concludes  ibe  rights  of  ahareholdets  who  wer* 
DOt  parllea  to  that  proeeedinE.  ThMe  que*- 
tlonsarenotnow  necessarily  before  iia,RDil  may 
be  postponed  until  they  arise.  We  conBne  our 
declsioD  to  the  objection  that  tbe  complaint 
sfaowa  an  unlawful  and  illegal  call  or  asiew 
ment  upon  Mr.  Bumham  which  should  not  ba 
enforced."    7»  Wis.  47.  5B,  58, 

The  cause  was  accordingly  remanded  to  tbe 
inferior  court.  Tbe  plain  ti  IT  refused  toamend 
tbe  complaint,  and  ln>tlated*that  It ataled[341 
asuDlcient  cause  of  action;  and  relied  upon  tbe 
decree  of  assessment  as  a  judgment  of  a  court 
of  the  stale  of  lUinola.  entitled,  under  the  Con- 
atltuUon  and  laws  of  tbe  United  States,  to  full 
faith  and  credit  In  the  stale  of  WisconaiB. 
The  inferior  court  auitalned  the  demutrer, 
upon  tbe  ground  "thatthe  complalntdoeanot 
atate  facts  suffldent  to  conaiiiute  a  cause  of 
action,  becauseitdoes  Dot  appear  upon  the  face 
of  the  said  complaint  that  a  valid  or  legal  as- 
sessraeot  was  made  upon  the  stockholders,  and 
that  tbe  said  aaaeasment  appears  by  tbe  said 
complaint  Iu  be  unequal  and  unjusl;"  and  en- 
lereu  final  Judgment  lor  tbe  defendant,  with 
costs.  The  plaintiff  tbereupoa  sued  out  this 
writ  of  error. 


Mettrt.  ThoBiKa  J.  Satberl«nd  and  Wm, 

P.  Blade   for  plaintiff  in  error. 

Mettri,  Ke«a«    H.  Voorhaaa,    Charltt 
Quaria,  and  Oeorgt  LitiM  lot  defendants  In 


Mr.  JttMliet  Oray  delivered  the  opiDion  of 

the  court: 

This  court  has  no  Jurisdiction,  upon  writ  of 
error,  to  review  a  judgment  of  %  state  court, 
unless  It  was  a  final  judgment,  by  the  highest 
court  of  the  state  In  wbicb  a  decision  In  the 
suit  could  be  had,  and  against  a  rleht  set  up 
under  tbe  Congtltutlon  or  laws  of  tbe  United 
States.     U.  S,  Rev,  8tat.  g  709, 

The  order  of  the  Inferior  court  of  Wisconsin, 
overruling  the  defendaut's  demurrer. with  leave 
to  answer  over,  waa  clearly  not  a  final  judg- 
ment, under  the  judiciary  act  of  tbe  United 
Stales,  although  it  waa  revlewalile  on  appeal 
in  the  supreme  court  of  Wisconsin,  under  the 
atalutea  and  prilctlce  of  the  atate. 

The  JudgpiBDt  wblch  was  rendered  by  iba 
supreme  court  of  Wisconsin  upon  such  an  ap- 
peal cannot  be  reviewed  by  this  court;  because, 
although  It  was  a  judgment  of  thebigbest  court 
of  tbe  stale,  and  against  the  plalntillln  error.  It 
was  'not  a  final  judgment,  disposing  of  [34S 
the  whole  case,  but  only  reversed  the  ordtf 
of  the  Inferior  court  overruling  the  demurrer, 
and  remanded  the  case  to  thatcourtforfurttur 
proceedings. 

The  subsequent  judgment  of  tbe  Inferior 
court,  sustaining  the  demurrer  and  dismlsalag 
Ibe  action,  cannot  be  reviewed  by  this  court; 
because  aUhough  that  was  a  final  judgDMUt 
against  tbe  plaintiff  In  error,  setting  up  a  rlriit 
under  the  Constilution  and  lawa  ofthe  United 
btatea.  It  was  not  a  final  judgment  in  the  high- 
est court  of  the  stata  in  which  a  decUon  In  ttia 
'  ault  cotild  be  bad. 


1890. 


Qheat  Wkstebk  Teumsapb  Co.  r.  Bokkium. 


The  cue  fs  stugnlarlj  Itks  MeOBtnb  *.  Knox 
Ontnfy  Oomr*.  01  U.8. 1  [28: 186],  Id  ■which  an 
order  of  a  court  of  common  pleu.  overruliog 
k  demurrer  to  an  enewer,  na«  rereried  b;  the 
■uprenie  court  of  Ohio,  and  thecase  remanded 
tor  further  proceedings  according  to  law;  the 
court  of  common  pieaa.  Id  accordance  with 
that  declsloa,  aiMtalaed  the  demurrer  to  the 
answer,   and  the  defendant    not   moving    to 

amend,  but  electing  to  stand  br"-'-  

gave  Judgment  agalnit  bfmj  and 
TOr  to  review  that  judgment  nai  dUmlued  by 
this  court,  Chitf.Jutliee  Waile  sajfng:  "  The 
court  of  common  pleaa  Is  not  thehlghest  court 
of  the  ilate;  but  tne  Judgment  we  are  called 
upoD  to  re-examine  is  the  Judgmenl  of  that 
court  alone.  The  Judgment  of  the  supreme 
court  la  one  of  rtiveraa]  only.  Am  auch,  it  was 
not  a  final  Judgment.  Parcel*  v.  Johnton.  87 
U.  S.  30  Wall.  OSS  [S3: 4101;  Moore  v.  Bobbim. 
85  U.  8.  18  Wall.  688  rSl:  768];  81.  Clair 
Qnmty  t.  Lonngiton,  86  "D.  8.  IB  Wall.  628 
[il:8I3].  Thecommon  pleas  was  not  directed 
to  enter  a  Judgment  rendered  bj  the  supreme 
court  and  carry  it  Inio  eiecution,  but  to  pro 
ceed  with  iLe  case  according  to  law.  The 
supreme  court,  so  far  from  pulling  an  em' 
the  litigation,  piirposelj  left  il  open.  The 
of  ihe  case  upon  the  pleadings  as  they  stood  was 
teltled;  but  ample  power  was  left  in  the 
mon  pleas  to  permit  Ihe  parties  to  make  a 
case  by  amendment.  .  .  .  The  final  Jud^mi 
therefore  the  Judgmentofthecouriof  con: 

fleas,  and  not  of  the  supreme  court.  It  may 
ave  been  the  neceasary  result  of  the  decision 
by  the  supreme  court  of  the  questions  present- 
rd  for  ilsdelermlnaiion;  but  it  Is  nuue  the  leas, 
343]*on  that  account,  the  act  of  the  common 
pleas.  As  auch  It  was,  when  rendered,  open 
to  review  by  the  supreme  court,  aud  for  that 
renson  Is  not  the  final  Judgmentof  the  highest 
court  la  the  state  in  which  a  decision  In  the 
auil  could  be  had.  U.  B.  Rev.  Slat.  §  709. 
The  writ  la  dismissed."  See  also  Betticick  v. 
BrinkerhoffAIM  U.  &.Z[2'l:'H]:RUaY.  Sanger, 
144  U.  8.  197  [36:  403];  RiiWtnd  R  Co.  v. 
Ctntna  Vermont  R.  Co.  150  U.  B.  830.  638 
[aute,  284,  288];  Be  8anf<nd  Fork  ±  Toai  Co. 
ISOU.  8.  247  [ante,  414]. 

In  Ihe  case  at  bar,  it  was  argued  in  support 
of  the  Jurlsdiclion  of  this  court,  that,  if  an 
appeal  had  been  taken  from  the  final  Judg. 
ment  of  the  inferior  court  totheaupreme  court 
of  WIscodsId.  that  court,  accordlngto  Its  uni- 
form course  of  decisions,  would  have  affirmed 
the  Judgment  upon  the  STOiiod  that  its  deci- 
■loD  upon  the  first  appeal  waa  conclusive;  that 
this  court,  according  to  the  decision  In  Norlh- 
em  }>.  R.  Co.  v.  Bllu,  144  U.  B.  458  [8fl:504]. 
would  not  take  JuriBdiclion  of  a  writ  of  error 
to  review  a  judgmenl  baaed  upon  that  ground 
only;  and  consequently  thai  a  writ  of  error 
from  this  court  to  the  Inferior  court  was  the 
only  way  In  which  the  decision  of  that  court, 
refusing  full  fallb  and  credit  to  the  Judicial 
proceeding  Id  IlliDois,  could  be  reviewed  by 
this  court. 

If  all  Ibis  were  so,  there  would  be  strong 
ground  for  auslaining  the  present  writ  of 
error.  WAceiing  &  B.  Bridge  Co.  v.  Wheeling 
Britlge  Co.  138  U.  S,  287,  2B0  [84:  B67,  068J; 
Lvrloa  v.  Iforth  River  Bridge  Co.  147  U.  S. 
Ut  U.  S.  U.  8.,  Book  40.  I 


887,  842  [37:1M,  19S].  But  the  argument  It 
based  Upon  a  miacooception  of  the  declaioDi 

Buppoaed  to  support  it. 

It  Ib  true  thai  Ihe  supreme  court  of  Wiscon- 
sin, upon  a  second  appeal  from  an  inferior 
court,  bas  always  declined  to  reconsider  any 
Question  of  law  lieclded  upon  the  first  appeal. 
l)oKner\.  Cront,  3Wls.  871,  881;  JV'ftJTwn  v. 
Orion,  27  Wis.  800;  DuPant  v,  Davii,  8S  Wis. 
831;  lAthropy.  Enapp.  37  Wis.  807;  Onhkoth 
Fire  Dtpnrlment  v.  TullU.  50  Wis.  553.  It 
does  not,  however,  as  sppeara  by  the  two  cases 
last  cited,  when  that  question  is  the  only  one 
presented  by  the  second  appeal,  dismiss  that 
appeal  tor  want  of  Jurisdiction;  but  it  enter- 
tains Jurlsdlctiou,  and  affirms  the  Judgment. 
Id  so  doing,  that  court  baa  done  no  more  than 
this  court  has  always  done,  or  than  is  nece'saiy 
to  "enable  an  appellate  court  to  perforro[344 
Its  duties  Fatisfactorllr  and  efflclenily,  which 
would  be  Impossible  If  a  question,  once  con- 
sidered and  decided  by  it.  were  to  be  litigated 
anew  In  the  same  case  up'io  any  and  every 
subsequent  appeal.  WaihiT^ton  Bridge  Co.  v. 
5f«w.ir(,  44  U- 8.  8  How.  418.  4?6  [11:  668 
684] ;  RoberU  v.  Cooper,  61  D.  8.  30  Hnw.  467. 
481  '16;  96B,  974];  Clark  v.  Jieilh.  lOfl  U,  B. 
464[37-.303J;  CAaffinv.  Taylor.  116  D- 8.  567 
[29:  727];  Re  Sanford  Fork  ±  Tool  Co.  100  U. 
8.  247,35B[an(e.  414,  4171. 

The  case  of  Northern  P.  R.  Co.  t.  ElUi  waa 
very  peculiar  Id  Its  circumstances,  and  was  as 
follows:     Ellis  brought  an  action  against  Ihe 

I,  to 

Suiet  title  to  land;  and  in  bis  complaint  set 
orlh  not  only  his  own  title,  but  also  the  title 
of  the  railroad  company  under  a  conveyance 
by  way  of  donation  from  a  county.  The 
railroad  company  demurred  to  the  complaint, 
the  demurrer  was  overruled,  and  the  company 
appealed  to  the  supreme  court  of  Wisconsin, 
which  held  the  conveyance  to  be  void  for  want 
of  power  in  the  county  under  the  Constitution 
of  liie  state,  and  therefore,  without  an^  Fed- 
eral question  being  presented  or  considered, 
affirmed  the  order  overruling  Ibe  di-murrer, 
and  remanded  the  case  to  Ihe  interior  court 
for  further  proceedings.  77  Wis.  114.  Tho 
railroad  company  then  filed  ao  aDSwer,  reus- 
seTtiniiitstitleundertbe  deed  from  the  county: 
and  afterwards  applied  for  leave  to  file  a  sup- 
plemental answer,  selling  up  a  decree  wblcli, 
since  the  decision  of  the  euprtme  court  ot  the 


the  former  order  of  the  Inferior  coart,  by  the 
railroad  company  against  Ellis  and  others,  by 
which  Judgmenl  the  title  of  the  railroad  com- 
pany in  other  lands  held  under  the  same  con- 
veyance was  adjudged  to  be  valid.  The  Id- 
ferlor  court  of  Ihe  slate  denied  leave  to  file 
the  supplement n1  answer,  and,  upon  a  hear- 
Inc,  rendered  final  Judgment  against  the  rail- 
road company.  The  company  again  appealed 
to  the  supreme  court  of  the  stale,  which  af- 
firmed the  judgment,  upon  the  ground  that 
Its  own  decision  upon  the  demurrer  as  to  the 
validity  of  the  title  of  the  railroad  company 
miretjudieala,  and  could  not,  *accord-[34t( 
Ing  to  the  aettled  law  of  the  state,  be  reviewed 
by  the  inferior  court,  or  even  by  ibe  supreme 
893 
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court  o(  tbe  atftte,  Mve  apoD  inotloQ  for  re- 
linrlDg.  80  WU.  409,  46fi.  The  only  right 
under  tbe  )«ws  o(  the  United  Btatea,  suggested 
01  cooddcred  al  aD7  etage  of  tbe  proceedlDgi 
In  the  court*  of  tbe  ttate,  wu  the  claim  (bat 
tlie  decree  of  the  circuit  court  of  the  United 
SiHlee,  rendered  after  the  deciilon  of  ibe  rni- 
preBie  court  of  tbe  iiaie  upon  tbe  first  appeal, 
estopped  Ellis  to  deny  the  Talidltji  of  the  con- 
vejance  from  the  county  lo  the  railroad  com- 
pany. Tbe  only  decision  made  by  the  supreme 
court  of  tbe  siate  upoQ  that  claim  was  thar  the 
iDTalldlly  of  that  conveyance  bad  been  finally 
adjudged,  forthe  purposes  of  tbe  suit,  by  Its 
former  decision,  and  therefore  tbe  decree  of 
the  circuit  court  of  the  United  Ijtatea  ahonld 
not  be  permitted  lo  be  pleaded  by  supplemental 
aDBwer,  In  the  nature  of  a  plea  puii  darrtin 
Mnd'nunnM.  This  court,  In  dUmlsilng  tbe 
writ  of  error  to  tlte  supreme  court  of  tbe  state, 
dealt  with  do  ether  question  (144  C.  S.  4)8 
[86:004]),  and  never  coualdered  the  right  of  the 
railroad  company,  merely  by  virtue  of  lis 
charier  from  the  United  Blales,  lo  talie  land 
by  such  a  coaveyance,  until  that  subject 


NORTHERN  PACIFIC  RAILROAD 
COMPANY,  PIff.  in  Bit., 

SAUUEL  PETERSON. 


Oee  B.  C.  BepoMer^  ed.  MMUJ 
Fetlote  tertanl—tiabititjf  itf  masCtr. 

I,  'ne  boas  of  a  small  nag  at  ten  or  flttoeD  mao 
encaged  In  maklDR  Rpair*  upOQ  a  railroad  ov«r 
adlslance  of  Uiree  •eotlona,  aldlDR-  tbe  re*ul>r 
guaii  uiKiTi  eaob  aectlon  aa  occasion  demandl.  1» 
a  fellow  fervsDt  of  a  member  of  tbe  gang,  anA 
not  a  superintendent  of  a  separate  department, 
or  In  control  of  socb  a  dlstlnpt  tnaocb  of  tb» 
work  a>  wtll  render  tlw  maater  liable  for  hii 
nefflrct  to  aucb  aoem  ploy  ee,  even  If  tbeboaadoc* 
notaotuallf  handles  sborel  Or  a  pick. 

t.  Injurr  u>  a  member  of  a  railroad  aang  wbll* 
rldlns  on  a  band  car.  eiuSFct  bj  nettlact  of  a  teU 
low  Nrvant.  does  not  make  tiM  mailer  liable  to 
him  Id  the  abaence  of  may  oontiact  lo  carrr  him 
sately  on  such  car.  furcher  than  It  can  be  Inferred 
from  the  use  of  tbe  oai  In  golug-  lo  and  from  tlM 


There  is  nothing  In  the  deciuooa  above 
cited,  or  In  any  other  decision  of  this  court, 
wlilch  countenances  the  poailion  that  in  Wis- 
consin, or  In  any  other  stale,  when  Ihe  high- 
est court  of  tbe  stale  upon  a  first  appeal  de- 
cide* a  Federal  question  againqt  the  appellant, 
anil  remands  the  case  to  the  inferior  court, 
not  merely  to  carry  the  Judgment  Into  execu- 
tioD,  but  for  further  proceedings  acconiing  to 
law,  and  upon  further  hearing  tbe  Interior 
court  renders  final  Judgment  against  him,  he 
can  have  that  Judgment  reviewed  by  this 
court  by  writ  of  error,  without  first  appealing 
from  it  to  Ihe  highest  court  of  Ibe  stale,  or  at 
least,  where  such  is  the  practice,  presenting  a 
peiliioa  to  thai  court  for  leave  lo  appeal. 
Fith»  V.  Carrito  {-'Fither  w.  Ftrldnt")  123  U. 
a.  SSa  [30:  1102]. 

In  the  case  at  har,  as  in  MeComh  v.  Enia 
34e}(3wnrv  •Conn.  91  U.S.  1  [28  :lSe],  above 
cited, ihe  final  judgment  of  tbe  inferior  court  of  i 
the  stale  may  have  been  the  necessary  result  of  I 
Ihe  previous  decision  by  tbe  supreme  court  of 
the  questions  presented  for  Its  determlnalion; 
built  was  nonetheless,  on  that  account,  a  Judg- 
ment of  Ihe  Inferior  court.  Aa  such.  It  was, 
when  rendered,  open  to  review  by  the  supreme 
court  upon  a  new  appeal,  and  for  that  reason 
was  not  the  final  Judgment  of  the  highest 
court  of  the  Btele  In  which  a  decision  In  the 
suit  could  be  bad. 

WrU  ^  tmr  ditmiMtd  frr  tcant  of  jvriidie 


judtrment  of  tbe  United  Biates  Circuit  Coutt 
lor  the  Diatrlct  of  Minnesota,  Fourth  Division, 
in  favor  of  (he  plaintiff,  Samu«l  PeierwM, 
against  Ibe  Northern  Pacific  Railroad  Com- 
pany, defendnnt.  for  damans  sustained  o» 
account  of  Its  negligence.  Bettned,  and  oam 
remanded  for  a  new  triai. 

See  same  case  below,  01  Fed.  Rep.  162,  4  D. 
8.  App.  074. 


Biaiement  by  Mr.  Jvttiee  I 

This  action  was  commenced  liy  tbe  plainllff 
below  (defendant  In  error)  in  Ibe  United  Slate* 
circuit  court  for  tbe  disirict  of  Mioneeoia, 
fourth  division,  to  recover  damages  against 
the  defendant  aJleged  to  have  been  suslained 
on  account  of  Its  negligence.  Tbe  plainliff 
was  in  the  service  of  the  corporation  when  the 
Injury  was  sustained. 

The  defendant  denied  any  negligence,  and 
set  up  Ihat  whatever  injury  pialnlifl  below 
sustained  was  caused  by  his  own  neglect  and 
careleaaneas. 

VfO^—A*  to  master^  duly  fe  /tinttlh  tuttatla  niUI 
late  machtnerif  nnd  appUanret,  amUiahWn  lo  ta^i^ 
ant  /or  their  belrm  intuSMerU  or  oat  of  repair, 
4e  to  RIcbmoDd  *  D.  B.  Co.  T.  Elliott.  ST:  nft. 

a  rentintMbaitvaf  matttrlo  nrvant /ir tart- 

fvlneee  and  competcncv  of  eoeervantt,  aee  note  I* 
Wabaeb  R.  Oo.  v.  HcDanlels,  91:  M6. 

Ai  Id  uIio  are  eoemftogee*  or  eotervantt,  wftMw 
Oie  rVIe  (hot  o  master  If  not  reqmnilble  for  fn^irM 

asemant  oeeorioned  bji  theruOHoenee  of  a  eemr^ 

K.  see  note  to   HouKh  v.  Tsxat  k  P.  IL  Vo. 
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The  cue  ciroe  to  trial  «□<!  evidence  tending 
'M  ihow  tfae  foUowinff  tncU  wm  given:  Tbe 
pUlniiff  wra  k  day  laborer,  and  lie  nod  leveral 
others  Id  July,  1690,  were  al  a  place  called  Old 
Superior,  a  itation  on  the  line  of  the  defend- 
ant'a  kmA.  The;  had  been  working  on  tlie 
road  at  that  point,  but  work  becoming  acarce 
thej  bad  applied  to  one  Mongavln,  who  wasa 
KMdmaiter  of  the  defendant  and  at  that  lime 
aInlloDed  at  Old  Superior,  for  employment. 
Hongavla  told  them  be  had  no  more  work  for 
them  there,  but  he  would  tend  Ihem  up  to 
34S]*  Poplar. and  Lhe;  could  go  to  work  ibere 
It  tbey  wanted  to;  that  the;  could  go  up  lliere 
and  gp  on  an  extra  gang  that  HolverBon  was 
running.  He  fumlBhed  them  with  paBse*  to 
Foplnr.  and  the  men  went  up  and  were  placed 
al  work  by  Ilolverson  on  bU  extra  gang.  Tlie 
work  wblch  waa  to  be  done  was  repairing  the 
road  and  roadlxil,  putting  in  new  tie«  where 
necessary,  anil  work  of  that  general  nature. 

Aftf  r  Ibe  plalntiS  and  hU  companions  were 
employed  by  HolverEon  on  the  extra  gang  it 
then  amounted  in  numbers  to  thirteeu  racn, 
wilbHolveraonasforeman,  The  extra  gang  had 
duties  precisely  of  the  same  kind  as  those  per- 
taining to  the  regular  section  gang,  which  was 
employed  on  each  section  of  the  mad  to  keep 
theeamein  repair.  Theroad  was  divided  Into 
aectioos  of  about  6  miles  in  length,  and  tbe  pur- 
pose of  ihe  extra  gang  waa  to  help  out  the  other 
gangs  when  the  work  on  their  aections  became 
loo  inurh  for  tbe  regular  gang  todo.  Each  sec- 
tion hiid  a  section  foreman  or  boas  under  whom 
the  bCCLlon  gang  worked.  The  extra  gang 
ofer  which  Holverson  bad  charge,  and  Itiio 
which  plaintiff  and  his  associates  entered,  Id- 
Slead  of  conflnlDg  Els  assistance  to  one  section, 
worked,  where  neceasary,  over  a  distance  of 
three  seciions.  Holveraoo  bad  power  to  em- 
ploy men  and  also  to  dlscbarge  them.  Tbe 
tools  used  by  tbe  men  In  repairing  the  road 
were  furnished  by  the  company.  They  were 
sent  to  Uolrerson.  who  gave  Ihem  t«the  men 
as  they  required  them.  The  men  were  sta- 
tioned at  Poplar,  and  were  taken  each  morning 
on  hand  cars  to  the  place  where  Ihey  were  to 
work  during  lUe  day.  and  when  the  work  was 
finished  were  brought  back.  The  members 
uf  Ibe  gang  themselves  worked  the  hand  cars, 
Holrerson  generally  occupying  a  place  on  Itac 
front  haod  car  ana  taking  care  of  Ihe  brakes, 
and  applying  them  when  thought  necessary. 
He  always  went  with  ibe  gang,  superintended 
Ibeir  work,  even  if  taking  no  pari  in  Ibe  actual 
manual  labor,  ami  came  home  with  them  at 
the  end  of  the  day's  labor. 

Aboul  a  month  after  plaintiff  bad  been 
working  in  this  extra  gang,  and  on  the  ISth  of 
August,  1890,  while  returuing  on  the  hand  car 
wi'li  the  resl  of  the  gang  from  Ihe  day's  work. 
S40J*lbe  accident  out  of  which  ibis  suit  arises 
occurred.  Holverson  occupied  hissccustomed 
place  on  the  front  haud  car  at  the  brakes.  The 
pUatHI  Bad  aevoal  of  his  BBociaWs  were  on 
thesamecar.  The  second  car  was  occupied  by 
the  remainder  of  Ibe  gaog.  While  proceeding 
around  a  curve  on  the  track  Holverson  thought 
be  saw  some  object  in  front  of  him,  and  heap- 

tiied  bis  htakeii.  as  was  said,  very  suddenly, 
I  consequence  of  which  the  car  was  abruptly 
•topped.  Hegaveno  warning  ol  his  iDlention, 
Mi  U.  8. 


and  tha  rear  car  was  following  so  eloaely  that 
it  had  no  chance  to  atop  before  running  into 

the  car  ahead,  the  result  of  which  waa  that  the 
flrsi  csr  waa  thrown  from  the  track,  Ibrowing 
plainliff  off  the  car,  and  injuring  his  leg  1^ 
having  the  rear  car  run  over  it. 

It  WHS  alleged  that  Ihe  brakes  on  the  rear  car 
were  defective,  and  that  on  thai  account  lbs 
rear  car  could  not  tte  slopped  as  readily  as  It 
would  otherwise  have  been.  This  issue  was 
not  insisted  upon,  and  was  not  In  fact  submit- 
ted to  the  jury.  There  is  also  evidence  Ihat 
the  hand  can  were  being  run  at  the  unusual 
rate  of  speed  of  from  12  to  IS  mllea  an  hour. 
Other  evidence  was  given  in  regard  to  Ibe 
nature  of  the  wound  and  Ihe  alleged  neglect 
of  Holverton,  and  the  iujuries  sustained  by 
plainliff  below. 

The  court,  among  other  thlnga,  charged  the 
jury  aa  follows: 

'Tbe  plaintiff  clalma  b  la  Injuries  reaulted 
from  Ihe  uegligent  net  of  Hoiverann,  who  was 
the  defendant's  foreman  of  an  'extra  gang  of 
laborers,'  of  whom  tbe  plaintiff  was  one, 
working  on  the  defendant's  road. 

"The  defendant  claims  they  resulted  from  the 
negligence  of  the  plalntiS's  fellow  aervantt, 
and  also  clalma  that  Holverson  waa  a  fellow 
servant  of  plaintiff.  Whether  he  was  aoor  not 
depends  on  tho  relation  be  sustained  lo  the  de- 
fendant company,  and  the  court  inxtrucls  you 
that  if  you  Qnd  from  the  evidence  that  Hol- 
verson waa  a  'foreman  on  entra  gang'  for  the 
defendant  company,  and  thai  aa  such  foreman 
he  had  the  charge  and  su  peri  n tendency  of 
putting  in  ties  and  lining  and  keeping  in  re- 
pair three  sections  of  the  defendant'a  road; 
that  he  hired  the  gang  of  hands,  about  Ihirlcen 
in  number,  to  do  ihia  work  for  the  company, 
and  had  the  exclusive  charge,  and  'direclSSO 
tlon.and  man  agementof  said  gang  of  handsin  all 
matters  connected  with  their  employment,  and 
was  invested  with  authority  to  hire  and  dis- 
charge the  hands  to  do  said  work  at  his  discre- 
tion, and  that  plaintiff  was  one  of  the  gang  of 
hands  so  hir<Ki  by  Holverson.  and  that  the 
plaintiff  waa  subject  to  the  authority  of  Uol- 
versou  In  all  matters  relating  lo  hia  duties  as  ■ 
laborer,  then  the  plainilffand  Uolveraon  wera 
not  fellow  arrvanlB  in  tbe  setiae  Umt  will  pt«- 
clude  the  plaintiff  from  recovering  from  the 
railroad  company  damages  for  any  Injury  be 
may  have  sustained  through  the  negligence  of 
Holverson,  acting  In  Ihe  courseof  his  employ- 
ment as  such  foreman. 

"If  you  find  Holverson  was  not  a  fellow 
servant  of  (he  plaintiff,  but  repreeeDClng  the 
company,  then,  aa  was  well  observed  hy 
counsel  for  defendant,  the  question  under  tha 
evidence  in  the  case  for  your  determination  ia. 
Was  the  injury  the  result  of  the  negligent  act 
of  Holverson,  the  defendant's  agent,  who  waa 
riding  on  and  bad  charge  of  the  front  hand 
car,  or  was  It  the  negligence  of  the  hands  who 
were  oo  and  opetBting  the  hind  carT  It  tbe  neg- 
ligence of  Ibe  men  on  Ibe  bind  car  occaaionM 
the  accident  the  defendant  ia  not  liable;  but 
If  the  accident  resulted  from  the  negligeal  act 
of  Holverson  the  defendant  is  liahie. 

"You  have  beard  thisevldencerelatiDg  toiha 

functions  and  duty  of  Holieraon  and  the  hands 

at  work  under  him,  and  upon  a  (oli  and  fair 
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conaldertiloD  of  M  thai  evldrnce,  70U  will 
delermiae  wbose  Degllgent  act  occasioned  this 
accidenl." 

CoudkI  for  tbe  defendant  below  asked  the 
court  10  cbargu  Ibe  Jury  ou  Ibe  qaeetiou  of 
clefecllTe  brakes,  but  after  Kime  conTersalioii 
between  counsel  and  court,  tbe  court  staled: 

"Tou  do  not  want  a  charge  furtber  tban  tbe 
Issues  [n  tbe  case.  Tbere  is  nolbing  about  tbe 
brake  In  the  case;  It  all  reduces  itself  to  tbU: 
If  ;ou  find  under  mj  charge  that  HoWerson 
was  not  a  fellow  ivrTant  of  tbe  plalnllff,  then 
tbe  question  is,  Tbrnugh  whose  Degllgent  act 
did  tills  injury  occur?  Was  it  the  act  of  Hol- 
verson,  the  foreman,  who  was  on  tbe  front  car, 


BolversoD,  then  the  plaintiff  la  entitled  to  the 
351]  agreed  amount;  tf  It  was  the 'act  of  tbe 
men  on  tbebludcar.then  plaintiff  cannot  recoTer, 
and  your  rerdlct  must  be  for  tbe  defendant." 

Exceptions  were  duly  taken  to  the  refusal  to 
charge  as  requested  bycouoael  for  tbe  defend- 
ant beion  and  to  the  charge  as  above  given. 

The  Jury  returned  a  verdict  Id  favor  of 
plaf  Diin.  Upon  writ  of  error  the  United  Slates 
circuit  court  of  appeals  tor  Ibe  elgbtb  cirnuit 
affirmed  tbe  Judement,  and  the  defendant 
below  sued  out  this  writ  of  error. 

Meurt.  WUUam  J,  Cnrtla  and  C.  W. 
Bnnn,  for  plaintiff  in  error: 

AltboDgb  tbe  defendant's  negligence  may 
have  been  tbe  primary  cause  of  the  injury 
complained  of.  yet  an  action  for  9ucb  injury 
cannot  be  msinlalned  tf  tbe  proximate  and  im- 
mediate cause  of  tbe  injury  can  be  traced  to 
tbe  want  of  ordiDar^  care  and  caution  in  the 
person  injured. 

Urind  TrujJt  B.  Co.  v.  Iwt,  lU  U.  &  403 
(86:  4B.U 

Where  tbe  evidence  shows  abeolutely  no  neg- 
ligence of  defendant  or  of  any  one  representing 
It,  and  does  show  afflrmallvely  that  plnintiS's 
ioJurieB  were  due  to  bis  own  dieregard  of  tbe 
most  ordinary  precautions,  and,  as  a  next 
cause,  to  the  gross  neglipence  of  men  who  were 
lieyond  dispute  bis  fellow  servants,  It  Is  tbe 
dutj  of  tbe  court  to  take  tbe  case  from  tbe 

JUIT. 

Uet7vp(Aitan  R.  Co.  v.  Jaekton,  L.  R.  3  App. 
Cas.  193. 

Uolverson  was  a  fellow  servant  of  plsimiff. 

BnltimoTe  S  0.  R.  Co.  v.  Baugh,  149  U. 
S.  868  |B7:  772);  Norihtrn  P.  B.  Co.  v,  HamUy, 
IH  U.  S.  849  (88:  1009). 

Mr.  HeniT  J,  OJartaen.  for  defendaat 
in  error: 

One  to  whom  his  employer  commits  tba  en- 
tire charge  of  the  business,  or  a  branch  of  it, 
with  full  power  to  choose  his  own  assistanls, 
and  to  control  or  dlscbarge  them  as  freely  and 
as  fully  as  tbe  principal  himself  could.  Is  not  a 
fellow  servant  with  those  who  are  employed 
under  bim,  and  tbe  masler  is  answerable  to  all 
tbe  underservaDla  for  the  negligence  of  such 
managing  aasislant.  or  alter  tgo  of  the  master, 
Id  bis~  persoaal  conduct  within  the  scope  of 
his  employment,  as  such  manager,  or  in  his 

Eamat  P.  R.  Co.  v.  LittU,  19  Kan.  267:  ft* 
Kn  V.  Richmond  A  D.  R.  Co.  81  N.  C-  448,  SI 
Am.  Rep.  012;  Breton  v.  Sennett,  66  Cal.  225, 
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68  Am.  Rep.  8;  Gnlvctoii.  H.  A  S.  A.  R.  Co.  v. 
Drnf.  59  Tei.  II,  40  Am,  Rep,  261 :  Sniitb  v. 
Simii  City  <£  P.  R.  Co.  16  Neb.  SB-t;  Douglaa 
V.  Tera$  Mexican  IL  Co.  B3Tei.  564;  Brieka^ 
V.  JV«o  ToTk  C.  S.  Co.  2  Lans.  606;  Corcoran 
V.  HoOnok,  58  N.  Y.  617,  17  Am.  Rep  860; 
Panttart.  TtUy  Fo»ttr  Iron  Milt.  ti>.  99  N. 
T.  363;  fftiut!/  V.  Cogtr,  39  Hun,  639;  Mvllatt 
V.  FhiladHphia  A  8.  Mail  8.  S.  Co.  78  Pa.  25; 
Ryan.\.  tiagaley.  50  Mich.  179,  4S  Am.  Rep. 
3,^:  Qaincy  Min.  Co.  v.  Eittt,  42  Hich.  34; 
MitfktU  V,  RMnton,  80  Inil.  281, 41  Am.  Rep. 
ei'i;  Henry  v.   Brady.  S    Daly.   142:    Fort  r. 

WhippU.  11  Hun,  686:  Scl.ulU  v,  a„cago,  M. 
A  St.  P.  R.  Co.  48  Wis.  379;  Both  v.  Feten.  SS 
Wis.  413;  Chieago  A  A.  R.  Co.  v.  May,  108  III, 
288:  Marphy  t. ■Smith,  19  C.  B.  N.  8.  861; 
Petterton  v.  Wntlaa.  1  Macq.  H,  L,  Caa.  748; 
E.igan  v.  Tiieker,  IS  Hun.  3i7:  Gormly  v.  Vul- 
can Iran  Worki,   61  Mo.  492;  Rvu  v.  WabaA 

W.  B.  Co.  112  Mo.  45,  18  L-  H,  A.  833. 

Mr.  Jvitict  Peckham  delivered  tbe  opinion 
of  tbe  court: 

Tbe  sole  Question  for  our  determlDation  U 
whether  Hnlverson  occupied  the  posltloD  of 
fetlow  servant  wllh  the  plalmifT  below.  If  ha 
did,  then  this  judgment  is  wroDg  SDd  must  ba 

By  tbe  verdict  of  the  jur^r,  under  the  cbargs 
of  the  court,  we  must  lake  the  fact  to  be  that 
Holversnn  waa  foreman  of  the  extra  gang  for 
the  defendant  compauy,  and  that  he  bad 
charge  of  and  superintended  tbe  gang  io  tbe 

Gutting  in  of  tbe  ties  and  assisting  in  keepine 
I  repair  the  portion  of  the  rosd  included 
within  tbe  three  secliooB;  tbathehad  power  to 
h[re<aDddlschaTge)lbehandsln  his  gang,  then 
amounting  to  thirteen  in  Dumber,  and  had  er 


.  iployment:  that  tbe  plaintiff  below  was  one 
of  tbe  gang  of  hands  so  hired  by  Holvenon  and 
wassubjectlolhe  authority  of  Holversonln  all 
matters  relating  to  his  duties  as  laborer.  Upon 
these  facts  the  courts  below  have  held  that  the 
plaintiff  and  Holveraon  were  not  fellow  serv- 
ants In  such  a  sense  as  to  preclude  plaintiff  re- 
covering  from  the  railroad  company  damages 
for  the  Tn  juries  be  sustained  through  the  neirll- 
gence  of  "Holveraon,  aclingin  the  cnurae[302 
of  his  employment  as  aucb  foreman. 

Id  tbe  course  of  the  review  of  the  judgment 
by  tbe  United  Stales  circuit  court  of  appeals, 
that  court  held  Ibat  tbe  distinction  appllcalila 
to  tbe  determination  of  the  question  of  a  co- 
emplo;ee  was  not  "whether  the  person  has 
charge  of  an  Important  department  of  Ibe  mat- 
ter's service,  but  whether  his  duties  are  exclu- 
sively thoseof  supervision,  direction,  and  con- 
iroloverawnrkuoderiakenby  tbe  roaster,  and 
over  subordinate  employees  engaged  Id  such 
work,  whoseduty  itiatoobey,  andwhetberbe 
has  been  vested  by  tbe  common  master  with 
such  power  of  supervision  aod  management." 
ContiDulne,  the  court  said  that  "theothervieir 
that  has  been  taken  la  that  whether  a  person 
is  a  vice  principal  Is  to  be  determined  solely  by 
the  magnitude  or  ImporiaDceot  lbs  work  that 
may  have  been  committed  to  his  charge,  and 
ibat  view  is  open  to  tbe  objection  that  it  fur> 
nisbes  no  practical  or  certain  test  by  which  to 
detenolne  la  a  given  case  whether  an  emplo;M 
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bu  been  vested  wltb  anch  departmeoUl  cod- 
tr9l,  or  hu  been  'mi  Ittied  up  la  the  grade  and 
extent  of  Ms  duties'  u  to  ciwsUiuie  him  tbi< 
pcraonsl  repregentatlve  o(  the  mnater.  That 
tb.t  would  irequeDtljbea  difficult  and  embar' 
TaulDK  qiiesllon  to  decide,  and  Ibat  rourt* 
would' differ  widely  In  their  viewi,  If  the  doc- 
trine of  depmimenlal  control  wai  adopted,  ia 
well  lllustraled  by  the  case  of  Borgman  v. 
Omalia  A  SI.  L.  B.  Co.  41  Fed.  Rep.  067,  669 
Wc  are  of  the  opinioo,  therefore,  that  the 
Dature  and  character  of  the  respective  dutlea 
devolved  npOD  nod  performed  by  persons  in 
the  Buine common  emplovment  should  in  each 
iDBlance  delermlne  whelheT  they  are  or  are  not 
fellow  serTsntH,  and  that  auch  relation  should 
not  be  deemed  toexist  between  two  employees 
where  the  function  of  oneia  to  eiercise  super- 
Tlsioo  and  control  o*er  some  work  underlaken 
by  the  muster  which  requires  aupervlsion,  and 
over  subordinate  servants  engaged  in  Ihni 
work,  and  where  the  other  Is  not  vested  hy  the 
master  wtih  any  such  power  of  direction  or 
managemeDt."  4  U.  S.  App,  S74.  ST8.  The 
court  thereupon  affirmed  tbe  Judgment. 

1 1  jieems  quite  plain  that  Holverson  was  not 
363]lliechief  or 'superintendent  of  aaeparale 
and  distinct  depsrlment  or  branch  of  the  bual- 
nesa  of  ibe  company,  as  sucb  terra  Is  used  in 
those  cases  where  a  liability  is  placed  upon  the 
eompsny  for  Ibe  negligence  of  tuchan  officer. 
We  also  think  that  tbe  ground  of  Mabiliiy  laid 
down  by  tbe  courts  below  is  untenable. 

The  general  rule  Is,  that  those  entering  Into 
the  service  of  a  common  master  bMwme 
thereby  engaj^ed  in  a  common  service  and  are 
fellow  servants,  and  prima  facie  the  common 
masbrisnot  liable  for  thenegligenceot  one  of 
hisseivanU  whichhasresuhedinan  injury  to 
a  fellow  servant.  There  are,  however,  some 
duilee  which  a  master  owes,  assucli,  to  a  serv- 
ant entering  his  employment.  He  owes  the 
duty  to  provide  such  servant  with  a  reasonably 
safe  place  to  work  in,  having  reference  to  tbe 
cbnracter  of  the  employment  in  which  tbe 
servant  la  engaged.  He  also  owes  the  duty  of 
providing  reasonably  aafe  lools.appllnnces.and 
machinery  for  theaccomplishmEQtof  the  work 
Dccesaary  to  be  done.  He  must  exercise  proper 
diligence  In  theemployment  of  reasonably  sate 
and  competent  men  to  perform  tbeir  respective 
duties,  and  it  has  been  held  In  many  stales  that 
tbe  master  owes  the  further  duly  of  adopting 
and  promulgating  safe  and  proper  rules  for  the 
conduct  of  bis  business,  including  the  govern- 
ment of  the  machinery  and  the  running  of 
trains  on  a  rallrosd  track.  If  the  master  be 
neglectful  In  any  of  these  matters  tlis  a  neglect 
of  a  duty  which  be  personally  owes  to  bis  em- 
ployee, and  IF  tbe  employee  suffer  damage  on 
account  thereof,  the  masler  is  liable.  If, 
tDGlead  of  personally  performing  these  obliga- 
tions, the  master  engages  another  to  do  them 
for  him,  he  is  liable  for  the  neglect  of  that 
olher,  which,  in  such  case,  is  not  the  neglect 
of  a  Fellow  servant,  no  matter  wbat  his  position 
as  to  olher  matters,  but  is  the  neglect  of  the 
master  to  do  those  Ibings  which  U  Is  the  duty 
of  Ibe  master  to  perform  as  sucb. 

In  addition  lo  the  liability  of  ibe  masler  for 
hia  neglect  lo  perform  these  duties,  there  baa 
been  laid  upon  him  by  some  courts  a  further 
llabiiltj  for  the  oegligence  of  on«  of  hli  wrv- 
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aota  in  charge  of  a  separate  depsriment  Ot 
branch  of  business  whereby  anolher  of  bis  em- 
ployees has  been  injured,  even  tbougb  the  neg- 
lect was  not  of  that  character  ivhlch  the  master 
owed  in  *his  capacity  as  master  to  the  [3M 
servant  who  was  injured.  In  such  case  it  has 
been  held  that  the  neglect  of  tbe  superior  ol9- 
cer  or  agent  of  the  master  was  the  neglect  ot 
the  masler,  and  was  not  thatof  the  coemployee. 
and  hence,  that  tbe  servant,  who  was  a  subor- 
dinate In  the  depariment  of  the  ofllcer,  could 
recover  against  the  common  master  for  the  in- 
juries sustained  by  him  under  surh  clrcum- 
alances.  It  has  been  already  said  that  Holver- 
son sustained  no  such  relation  lo  tbe  company 
in  this  case  as  would  uphold  a  liability  for  hia 
acts  based  upon  the  i^round  that  he  was  a  au- 
perintendcnl  of  a  separate  and  distinct  branch 
or  department  of  the  master's  business.  It  Is 
proper,  therefore,  to  Inquire  what  is  meant  to 
be  included  by  Ibe  use  oF  Kuch  a  phrase. 

A  lead'og  case  on  Iblssubject  in  thi«  court  Is 
lliatof  Chicaio.  M.  dSt.  P.  R.  Co.  v.  Ami,  113 
n.  S.  877  [2S:  787],  In  that  case  a  railroad 
corporation  w«s  held  reaponslhle  to  a  locomo- 
tive engineer  in  the  employment  of  thecom- 
pany  for  damages  received  in  a  collision  which 
was  caused  by  tbe  negligence  of  the  conductor 
of  Ibe  Iraln  drawn  by  the  engine  upon  which 
plaintiff  was  engineer.  This  court  held  the 
aciloD  was  mslotaiaable  on  the  ground  thai 
Che  conductor  upon  the  occasion  in  question 
was  an  agent  of  tbe  corporaiion,  clothed  with 
Ibe  control  and  management  of  a  distinct 
department,  in  which  his  duly  wm  enlirel.tr 
that  ot  direction  and  superintendence!  that  M 
bad  the  entire  control  and  management  of  th« 
train,  and  that  he  occupied  a  very  different 
position  fnim  the  lirakemon,  poriera,  and  other 
subordinates  employed  on  it;  that  be  was  la 
fact  and  should  be  Irealed  as  a  persona)  repre- 
senlative  of  Ibe  corporation  for  whose  oegli- 
gence the  corporation  wns  responsible  to  sub- 
ordinate servants.  Tlie  engineer  was  pcrmidcd 
to  recover  oh  Ibat  theory.  These  facts  give 
some  Indication  of  the  meaning  oF  the  phrase. 

In  tbe  above  case  the  instruction  given  by 
the  court  at  the  trial,  to  which  exception  was 
taken,  was  In  these  words:  "Ii  is  very  clear,  I 
think,  that  If  the  company  sees  fit  lo  place  one 
of  its  employees  under  the  control  and  direc- 
tion of  another,  that  then  the  two  are  not  fel- 
low servants,  engaged  in  the  same  common 
employment  wllbin  the  meanlnii  ot  the  rule  of 
law  of  which  I  am  speaking."  That  inelrtictioo 
thus  broadly  'given  was  not,  however,  [3S5 
iipproved  by  this  court  In  tbe  Rmi  Com.  Such 
ground  of  liability,  mere  superiority  In  posi- 
tion and  the  power  to  give  <irderf  "o  subordi- 
nates, wBsdenled.  Whatwasapprovediti  that 
ease,  and  the  foundation  upon  which  tlie  ap- 
proval was  given. are  very  clearly  staled  by  Mr. 
JiMia  Brewer  in  tbe  course  of  Ibe  opinion 
delivered  in  the  case  of  BaUim<rF«  dc  0.  R.  Co. 
V.  Bavgk.  148  U.  S.  868  [87:  772],  at  a80[7TU], 
and  Ihe  following  pages.  In  the  Baugh  Out 
it  is  also  made  plain  Ibal  Ibe  master's  responsi- 
bility for  the  negligence  of  a  servant  is  not 
founded  upon  the  fact  that  the  servant  guilty 
ot  tbe  neglect  had  control  over  and  a  superior 
poaitioD  W  thai  occupied  hy  tbe  servant  who 
was  Injured  by  bis  negligence.  The  rule  U 
that  in  order  to  form  ta  oiaHMloa  lo  tbe  gen- 
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era]  ]>w  of  nonllabTlily  the  persoo  whose  neg- 
lect c&used  tbe  lujurj  roust  be  "one  who  vm 
eloihed  with  thecootrot  ftnd  maaagemeat  of  a 
dilllnct  ilepartment,  and  not  n  m«r»  teparaU 
piece  of  u>ork  in,  one  qf  the  hranelie*  of  lervice  in 
«  department,"  This  dUtfnctlon  li  ■  plitin 
one,  and  not  subject  to  ao;  great  embarnua- 
meul  in  delermlning  the  (act  m  any  particular 

When  the  builoeis  of  tbe  mtaier  or  em- 
ployer la  of  snch  great  and  dlTeralfled  ezlenl 
that  tt  naturally  and  Deceaaarily  EeparaiesllselF 
Into  departraeota  of  aer*lce,  the  indlviduala 
placed  by  themaaier  in  cbarge  of  Iheae  sepa- 
rate branches  and  depart  men  la  of  service,  and 
given  entire  and  absolute  control  therein,  may 
properly  be  considered,  witb  respect  to  employ- 
ees under  them,  vice  principals  and  repreaenla- 
llvea  ot  tbe  master  as  fully  and  as  completely 
as  If  the  entire  business  of  tbe  maatir  were 

S laced  by  himunderoneauperlntendent.  Thus 
It.  Justice  Brewer,  in  the  Butigh  Cat.  iUua- 
tratea  the  meanlog  of  the  phrase  "differeut 
brunches  ot  departments  of  service"  bysug 
gealing  that  "between  the  law  deparlmenl  of 
a  railway  corporation  and  tbeopcratlag  depart* 
ment  Ihere  is  a  natural  and  distinct  separation, 
one  wblcb  makes  the  IwodepartmenlRlilie  two 
independent  kinds  of  business,  in  which  the 
one  employer  and  master  is  engaged.  80  oft- 
entimes there  is  In  Ihe  affairs  of  such  corpora- 
lion  what  may  be  called  a  manufacturing  or  re- 
pair department,  and  auolber  strictly  operating 
35«]"deparlmen(;  Iheae  two  departments  are, 
In  their  relations  10  each  other,  as  distinct  aod 
separate  as  though  the  work  of  each  waa  car- 
ried ou  by  a  separale  corporaiion.  And  from 
Ibis  natural  separation  Sows  the  rule  that  he 
who  is  placed  in  charge  of  such  eepiirare 
branch  ot  the  service,  who  aloue  supcrinteuds 
andbaa  thecoDtrol  of  it,  is  as  to  it  in  the 
place  of  tbe  msBler." 

The  subject  is  further  elaborated  Id  tb&case 
of  HovniTd  V.  Denver  <C  E.  Q.  R.  Co.  26  Ked. 
Rep.  837,  in  an  opinion  by  Mr.  Jiuliee  Brewer, 
then  circuit  Judge  of  Ihe  eighth  circuit.  Tbe 
other  view  is  staled  very  distinctly  in  the 
cases  of  Boruman  v.  OTiiaKa  d  SI.  L.  R.  Oo.  41 
Pe<l.  Rep.  667,  and  Waod-  v.  Lindratt,  i  U.  8. 
App.  4S,  46  Fed.  Itep.  62.  Tbis  Inst  case  is 
much  stronger  for  the  plaintiff  than  the  one  at 
bar.  The  foreman  iu  this  case  bore  no  re- 
semblance In  the  importance  and  scope  of  his 
authority  to  that  possessed  by  Hurdock  in  the 
Woodi  Gate,  tapra.  These  case*  which  have 
been  cited  serve  to  Illustrate  what  waa  in  the 
minds  of  the  courts  when  the  various  diatinc 
tlona  as  to  deparlmenta  and  separate  branches 
of  service  were  suggested.  In  tbe  Baugh 
Cote,  the  engineer  and  fireman  of  a  locomo- 
tive engine,  running  alone  on  the  railroad  and 
without  any  train  attached,  were  held  to  be 
fellow  servants  of  the  company  so  as  to  pre- 
clude the  fireman  from  recovering  from  tbe 
company  for  Injuries  caused  by  the  negliger-' 
of  the  engineer. 

Tbe  meanine  of  tbe  expression  "depart- 
mental control  was  again  and  very  lately 
discussed  in  Northern  P.  R.  Oo.  v,  Hnmbly, 
164  U.  8.  948  [38:  H)09].  where  It  was  held,  as 
Slated  In  tbe  beadnote,  that  a  commou  day  la- 
borer In  the  employ  of  a  railroad  company, 
who,  wblle  working  for  tbo  compuiy  under 


the  orders  and  direction  of  a  section  boss  or 
foreman  on  a  culvert  on  tbe  line  of  the  coin. 
pauv's  road,  receives  an  injury  through  tho 
neglect  of  a  conductor  and  ao  engineer  tn 
moving  a  particular  passenger  tr«ln  upon  » 
company's  road,  is  a  fellow  servant  of  sucb 
engineer  and  of  such  conductor  in  such  a  seoM 
as  exempts  the  railroad  company  from  lia- 
bility for  Ihe  Injury  so  Infliclea, 

Thesutijectls  again  treated  in  Central  B. 
Co.  V.  Keegan,  leo  C.  8.  2fi»  [anU.  418],  ds- 
clded  at  this  term,  where  tbe  men  engniii^  In 
'theservice  of  the  rail  road  company  were[3S7 
employed  in  uncoupling  from  the  rear  of  trains 
cars  which  were  to  be  sent  elsewhere  and  In 
attaching  other  cara  In  their  place,  and  they 
were  held  to  be  fellow  servants,  although  the 
force,  consisting  of  five  roeu,  was  under  lb« 
orders  of  a  "ooss"  who  directed  the  men 
which  cara  to  uncouple  an|]  what  cars  to 
couple,  and  tbe  neglect  was  alleged  to  liave 
been  Itie  neglect  of  the  "  boss  "  by  which  ihe 
injury  resulted  lo  one  of  the  men.  Thiscourt 
held  that  they  were  fellow  servants,  and  the 
mere  fact  that  one  was  under  the  orders  of 
the  other  consiituled  no  distinction,  and  that 
the  general  rule  of  nonliabtllCy  applied. 

These  last  cases  exclude  by  ibelr  facts  aril 
reasoning  the  case  of  a  section  foremnn  fr  m 
the  position  ot  a  superintendent  of  a  aepaia>» 
and  distinct  department.  They  also  ptoi4 
that  mere  superiority  ot  position  Is  do  grr'Ui.d 
for  liability. 

This  boss  of  a  small  gang  of  ten  or  flfKCB 
men.  engaged  Iu  making  repairs  upon  it>« 
road  wherever  they  ml^ht  be  necessary,  oki 
a  distance  of  three  sections,  aiding  and  ss'^iNt- 
Ing  the  regular  gang  of  workmen  upon  eacb 
section  as  occasion  demanded,  was  nut  such 
a  superintendent  of  a  separate  department, 
nor  was  he  in  control  of  such  a  distinct  branch 
of  the  work  of  the  master  as  would  be  neces- 
sary to  render  the  master  liable  to  a  coem- 
plnyee  for  his  neglect.  He  Was  In  fact,  as 
well  as  in  law,  a  fellow  workman;  be  went 
with  the  gang  lo  the  place  ot  work  Id  ttaa 
morning,  stayed  with  them  during  the  day, 
superintended  their  work,  giiiog  directlona 
In  regard  [o  it,  and  relurnea  home  wiih  lliem 
In  the  evening,  acting  as  a  part  of  the  crew 
of  the  hand  car  upon  which  they  rode.  The 
mere  fact,  if  It  be  a  fact,  that  be  did  not  ac- 
tually handle  a  shovel  or  a  pick,  is  an  uaim- 
porlant  matter.  Where  more  than  one  man 
Is  engaged  in  doing  any  particular  work,  it 
becotnes  almost  a  neceasity  that  oua  should  ba 
boss  and  the  other  subordinate,  but  both  tn 
nevertheless  fellow  workmen. 

It  in  approaching  the  line  of  separation  b«- 
twcen  a  fellow  workman  and  a  superintendent 
of  a  particular  and  separate  department  there 
may   be  embarrassment    in   determining  tbo 

Jueslion,  this  case  presents  no  sucb  dlfBi^ultj. 
I  is  clearly  'one  of  fellnw  servants.  The[3SS 
neglect  for  which  the  plaintiff  has  recovered  lo 
Ibis  case  was  the  neglect  of  Holverson  in  not 
taking  proper  care  at  ihe  time  when  he  ap- 
plied the  brake  to  the  front  car.  It  was  not  A 
neglect  of  that  character  wblcb  would  maka 
the  master  responsible  therefor,  because  it 
was  not  a  neglect  of  a  duty  which  the  maslff 
owes  as  master  to  liii  aervaat  when  bo  enlan 
.  bis  employment.  _, 

,,.,„.d.,Goc)gkli.». 
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It  la  urg«d,  however.  Id  this  cue,  that  ilils 
jadsment  mt;  be  suitnln«d  upoD  aauitieT  and 
4l«Unct  propdaltloii.  The  counsel  for  the  de- 
fendant fa  error  ujs  tb>t  it  Is  alleged  \o  Ibe 
•mended  complaint,  "tbat  ai  ■  part  ol  the 
contra'-*  of  hiring,  the  defeDdaDl  engaged  to 
carr;  t%e  plaintiff  lo  and  trom  hia  work  upon 
the  delendaat'a   road  aa  occaalon  aboutd  re- 

Sulre,  In  a  safe  and  proper  manner,"  Be 
ten  arguee  Ibal  the  defendaot  havinK  U  a 
Krt  of  Ita  contract  of  hiring  assumed  the  ob- 
lation lo  carry  aafelj.  it  naa  bound  to  e»er- 
dae  the  same  degree  of  care  tn  Its  diecharge 
ai  in  any  posiiive  duly  recognized  or  imposed 
b»  law.  and  thai,  therefore,  the  negligence  of 
HolTcmon  In  the  pertormance  of  his  dulj, 
whether  it  be  from  the  relxtion  of  master  and 
servant  or  one  speciallf  assumed  under  the 
contract  of    hiring,    woa    a    neglect   of   llie 

Although  this  allegation  la  cootaioed  Id  the 
eomplaiat,  it  U  denied  In  the  answer,  and 
there  Is  no  proof  of  anj  contract  on  the  part  of 
thedefendanl  belontocarr;  llie  plain  tiSsafely, 
further  ILan  is  lo  be  Inferred  from  the  fact  that 
the  company  furnlahed  hand  car«  which  were 
worhed  by  the  gang  and  upon  whicli  Uiey 
Todeloanit  from  the  place  of  labor,  IT,  un- 
der these  circumslancet,  the  serrant  lie  in- 
jured through  the  neglect  of  a  fellow  servant, 
auch  as  appears  In  thu  case,  the  master  la  not 
liable. 

The  charge  of  the  court  to  the  Jury  in  the 
matter  complained  of  wag  erroneous,  and  tli* 
fudgmeat  mtMt  ihenfori  ba  retried  and  the 
case  remanded,  with  directions  to  grant  a  new 
trial. 


HDQH  CHARLE8S, 
iSeea  a  Beporter's  ed.  KMn.} 


L  Tbe  nsRllcenceof  emploreeton  strain  Id  lall- 
1ns  to  Kivs  a  slsnal  of  lla  approecli,  wberebr  a 
f  TBok  lalHiteT  on  a  band  car  is  Iniuied.  is  the  DeK~ 
ligeaceot  tils  ooaervanla.  lor  irtilah  the  master  Is 


t.   The  negltienoe  ol 


n  boas  or  foreman  In 


moTL—Att/tftllowtenantiimd  Ihctr  ntnHgenre; 
wha  art  /elrou>  aervanU:  vCm  prtnetpaJ;  ivpertor 
terrant:  tiabtUtv  of  nuuUT,—aee  note  tn  Baltimore 
*  O.  R.  Co.  V.  Bautrb.  ST:  773. 

At  10  w7u>  are  coemptovHi  or  totematils  iMtlifn  tht 
rule  VuU  a  matter  ti  not  ruponrOUe  tor  tn^urVJ  to  a 
tervant  oecaniontd  bu  the  ntgllgenetot  a  eoteriant, 
•ee  note  10  Hough  v.  Texas  &  P.  K.  Oa.iS:A12. 

Altonci/ilotnce;  rcnxmMbilltu  of  matter  for  eart- 
fvineti  and  tnmpelencv  of  cowriNinU,— see  note  to 
Wabash  B.  Cc.  v.  UaDaQlele.  lH:  KA. 

At  to  mitur't  dufv  to  /umls/i  luKoblg  and  laft 
maehtnerti  find  avpJ'anca:  and  HabaUy  to  KrfOnl 
/or  Ihrtr  betng  intnglHent  or  otil  u/ rC]>filr.— tee  note 
«o  BlDhmont)  *  D.  B.  Oo.  v.  BUlott.  ST:  tSB. 
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running  ■  band  car  at  too  high  a  rate  of  ai^aeil 
while  carrying  his  gang  of  men  Is  notthenegleot 
of  any  duty  whioh  the  master  Is  l>ouQd  lo  per- 
form, but  ts  that  o(  a  fellow  servant  of  the  mem- 
liera  of  hl«  gang. 
S.  Tor  usin«  In  a  negligentminner  a  defective  ap- 
pliance  turalahed  by  tbe  mailer,  tbe  master  mar 
be  liatile  It  a  ooemployee  Is  tberebj  and  Id  con- 
sequence ifaereof  Injured:  tnit  tbe  master  is  not 
respooilble  for  the  negligent  use  by  an  emjrioyes 
ofa  proper  appllanoe  wherebj  a  ooemployee  U 
Injured. 


TN  ERROR  to  the  United  males  Circuit 
1  Court  of  Appeals  for  tbe  Ninth  Circuit  lo 
review  a  judament  flfflrmlng  the  Judgment  of 
the  Circuit  Court  of  thn  United  States  for  the 
Eaatern  Division  of  the  DUtiict  of  Washlagtoa 
in  favor  of  Ibe  plHinllff,  Hugh  Charless, 
against  Ibe  Northern  Pacific  Railroad  Com- 
pany, defendaui,  lordamagcson  account  of  tbe 
negligence  of  the  agents  and  servants  of  tbe 
defendant.  iicwrsM  and  cause  remanded  for 
new  trial. 

See  same  case  below,  01  Fed.  Rep,  563. 

Tbe  fitcbi  are  staled  in  Ibe  opinion. 

Mr.  C.  W.  Bunn,  for  plaintiff  iu  error: 

The  court  was  in  clear  error  In  submllting 
lo  tbe  jury  negligence  of  ibe  defeniinnt  biiavd 
on  negligence  of  the  engineer  of  tbe  freight 
train.  The  engineer  of  tbe  fielghi  irniti  aud 
the  section  foreman  were  fellow  s^rvsnts 

HandaU  v.  Ballimore  it  0  R.  Co.  1>»  U.  S. 
47S 127:  1003):  Quebec  8.  S.  Co.  v.  Hm/t'int.  183 
U.  S.  875  (33:  856);  Nortliem  P.  R.  Co.  v. 
Himhly.  154  U.  B.  349  (3S:  IVOS). 

Mtun.  Reeae  H.  Voorheea,  A.  K.  Me- 
Broom,  and  L.  H.  Pralher,   for  defendiint  in 


Norlhern  P.  R.  Oo.  t.  Herbert,  118  U,  8.  M8 
(39;  757);  JJough  v.  Tcra*  d  P.  R.  Co.  100  U. 
8.  218(2-1:  612}, 

It  isentirely  within  the  court's  discretion  aa 
to  whether  a  witness  shall  or  shall  nol  ^ve  his 
leslimony  as  a  continuous  narrative. 

Thomp.  Trials,  5  BS4;  8  Chilly,  Gen.  Pr. 
8»4. 

Where  the  ground  of  objection  to  a  question 
put  to  a  wltaess  is  not  given,  the  exception  la 
unavailing  and  cannot  be  reconsidered. 

To^itt  y.  Beddea.  140  U.  S.  252  (36:  U6I). 

Tbe  court  had  no  power  to  direct  a  nonsuit 
without  the  plaintiff's  consent.  PlainllS  was 
enlilled  to  his  trial  by  jury. 

I/Woir  ».  Raba»d.  28  0.  8.  1  Pet.  476 
(7:  327):  Elmortv.Gryma.  86  U,  S.  1  Pet.  469 
(7:824);  Grane-v.  Morrii.  81  C.  8.  6  Pet.  Bw8 
(8:  014);  Cailk  r.  Bullard,  64  U.  B.  23  How. 
172  (16:  424);  Si/jfip  v.  Foo(e.  05  U.  8.  14 How, 
SIS  (14;  894). 

Where  defendant's  counsel  made  no  motion 
aakiug  that  tbe  court  direct  the  Jury  lo  return 
_  ......ji^,  r».  j.v».^...i_  aQd  nroceetji"'  '"  '-■-' 

bebair  the  c 


verdict  for  defendant,  and  proceeded  to  lake 
fueal  lo  direct  a  verdict  for  defendaDt  cannot 


leslimony  in  lis 


ovGoi>^Ic 
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(30:  740);  Orand  Truni  R.  Co.  t.  Cummiag», 
]0^  U.  8.  700  (27:  S68);  Boberlion  v.  PerkiM, 
128  LF.  8.  233(32:886). 

Tlie  tisk  incidental  to  defecllTe  appliancea 
BDil  macblnerj  wm  doI  ntlbia  Ibe  plalntitTi 
contract  ol  service. 

SorlAern  P.  R.  Co.  i.  Btrtert,  116  0.  8.  M3 
(28:  7551;  Sough  v.  Trxat  <t  P.  R.  Co.  100  U. 
a  21»  i2a:  612i;  Gardner  t.  Michigan  C.  B. 
Co.  ISO  U.  S.  949  (87:  1107);  Wathingten  it  0. 
B.  Co.  V.  McDdde.  185  U.  B.  554  (34:  235). 

If  different  miDds  miglit  honestly  drnw  dif- 
ferent coDclusioDB  from  tbe  evidence,  tlie  case 
sliould  be  left  to  tbe  Juiy. 

Texai  i£  P.  R.  Co.  v.  Cox,  145  U.  S.  598  (88; 
829)^  Oardner  v.  Miehigtfa  G.  R.  Co.  lupra; 
Sioux  Cits  <t  P.  R  Oa.  v.  iHoiit.  H  U.  8.  17 
Wall  657(31:745). 

Id  Jumping  from  tbe  band  ear.  under  the 
drcumstHtice*,  plaintiff  was  not  gully  of  con- 
tributory negligence  In  aauddencaierpency, 
called  upon  lo  act  quickly,  be  was  not  held  to 
tbt  Esme  degree  of  care  aa  uoder  ordinary  cir- 


Uni-^  P.  R.  Go.  T.  McDonald.  152  D.  8.  283 
(8S:  486);  Orand  Trunk  R.  Co.  v.  ha.  144  U. 

8.  408  (SO:  48-^1. 

Tbe  qucBiion  o(  contributory  negligence  was 
properly  left  to  tbe  Jury. 

Kant  v.  Sorthern  ft  ft  Co.  128  0.  8.  01 
(32:  389);  Sioux  City  <t  P.  S.  Co.  v.  Slout,  84 
U,  8.  17  Wall.  657(21:  745). 

II  the  failure  to  give  warning  of  tbe  ap- 
proaching train  was  due  to  Ibe  negligence  bf 
the  conductor,  be  wa«  a  vice  prioclpal  and  tlie 
ma  Bier  is  liuble. 

Chiaigo,  M.  A  St.  P.  R.  Co.  t.  Bou,  113  D. 
8.  877  i28:  787). 

Tbe  engineer  and  the  plalntftt  were  not  en- 
gaged In  the  same  common  work. 

Where  one  owns  sod  uses  a  thing  vllb  the 
naluTc  aod  operation  of  which  people  are  not 
generally  acquainted,  and  wbich,  wben  not 
prtiperly  controlled,  Is  daneerous  to  Ibe  public, 
and  the  eoElrol  of  which  is  exclusively  in  tbe 
owner  of  such  ihing.  or  ooe  acting  for  him,  the 
owner,  having  sole  control.  Is  held  totbeei- 
Iremest  care  wtiieb  reasonable  buman  fore- 
•ialil,  skill,  and  caution  can  produce,  and 
which  ts  Dei'esiary  lo  protect  human  life  from 
the  daneerous  thing  be  bas  set  In  operation. 

Poller  T.  Fauikntr,  I  Best  &.  8.  895;  ByiandM 
V.  FUlehtr,  L.  R.  3  H.  L.  330;  DUon  v.  BcU, 
S  Maule  &  8.  I9S. 

The  corporation's  duly  lo  contral  Its  deadly 
agency  must  be  performed,  though  tbe  person 
lawfully  on  lis  premises  pays  uolijing. 

Philadelphia  d  R.  R.  Co.  v.  Dtrb/i.  55  U.  B. 
14  How.  483  (14:  609):  MeKope  v.  Miehigan  C- 
S.  Co.  61  Mich.  601,  47  Am  Rep.  596;  Tetat 
d  P.  R.  Co.  v.  Bh(,  66  Tex.  116;  IlUnoii  C.  R. 
Co.  ?.  Eammer.  73  III.  W,;  Wittern  A  A.  R. 
Co.  T.  Turner,  73  Ga,  292.  58  Am,  Rpp.  842; 
Larkia  t.  Nea  York  &  N.  ft  Co.  46  N.  Y.  8. 
R.  658;  LouitcilU,  N.  A.  A  0.  R.  Co.  v.  Phil 
lipn,  113  Ind.  59. 

Tbe  law  will  not  permit  the  cnrporallon. 
even  for  a  consideration  and  by  express  con- 
tract, to  relieve  itself  of  Its  duty  to  control  its 
daoeerous  agency. 

Aew  Fork  C.  R  Oo.  r.  Loekrtood.  84  U.  8.  IT 
Wall.  357  (21:627);  Crand  Trank  R.  Co.  *. 
Istewn*.  95  V.  8. 955(24:  SS9);  SewJ«r$^  Sliam 
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..™  a  B.  Co.  70  0.  8.  8  Wall.  107  (18:  170): 
UniUd  Stntfi  £^i>.  Go.  1.  Kounbt.  75  U.  &  8 
Wall.  842(19:457). 

Mr.  iTiuftuPseUiua  delivered theoplnlOB 
of  tbe  court: 

The  pjaloliff  below  was  an  ordinary  du  la- 
borer employed  under  a  section  boss  or  ior«- 
man  to  keep  a  certain  portion  of  the  roadbod 
of  th«  defendant  In  re[wir.  The  foreman  bad 
power  Ut  employ  and  discharge  men,  and  in 
BupeTlnlendtheIr*work,andwBibl(n»elf[360 
a  workman.  Ha  employed  tbe  plalDtlB,  who, 
with  the  rcslof  the  men  employed  In  ibegaof, 
->some4.  6,  or  6, — was  carried  to  and  from  hta 
work  dally  on  a  hand  car  worked  by  the  men 
Ihemsel  ves. 

In  August.  18S6.  on  the  28tb  of  the  month, 
an  accident  occurred  as  the  men  were  od  thetr 
way  to  Ihelr  work.  Tbey  were  oalog  a  band 
car  with  what  Is  alleged  lo  have  been  a  defect- 
ive brake.  Tbe  foreman  had  (Mmplaincd  of 
it  to  tbe  yardraaster  a  abort  time  before,  wbo 
bad  promised  a  better  one.  In  Ibe  mean  time 
and  aa  a  temporary  makeshift,  the  foreman 
had  provided  the  car  with  a  brake  wblcb  con- 
sisted of  a  bit  of  wood,  4x4,  fastened  on  tti« 
aide  of  tbe  ear  wltb  a  bolt,  and  the  long  arm 
acted  as  a  lever  and  pressed  ibe  shorter  portion 
of  (be  timber  against  tbe  wheel.  In  Ibat  wa; 
tbe  car  had  been  run  for  a  day  or  two  befom 
tbe  morning  of  the.  accident.  On  that  day, 
tbe  pluintill  with  tbe  rest  of  Ibe  men  In  th« 
gang  and  the  foreman  started  on  the  haai)  car 
to  go  over  a  certain  portion  of  tkc  section  li> 
inspect  Ihe  condition  of  tbs  mad.  Tbcy  were 
running  tbe  car  very  rapidly  under  Iha  direc- 
tion and  supervision  of  the  foreman  and  bad 
arrived  at  a  narrow  cut  In  tbe  road  around  a 
curve,  when  Ibey  were  suddenly  confronted 
with  a  freight  train  coming  through  the  cnt  In 
[be  opposite  direction.  There  bad  been  do 
warning  or  signal  of  any  kind  given  by  anyof 
the  employees  ou  tbe  Ireigbt  train  of  Its  ap- 
proach, and  plaintiff  below  knew  nothing  of 
Ibe  fuel  rbal  any  freight  train  was  expected. 
Efforts  were  made  to  stop  the  band  car.  and 
OS  the  spied  did  not  seem  to  be  slackened  In 
time,  plalnliff  became  frightened  and  under- 
took to  Jump  from  the  front  end  uF  tbe  car, 
when  be  stumbled  bver  some  tools  that  were 
oo  the  car  and  fell  between  the  rails  In  front 
of  It.  As  tbe  band  car  approached  him  he 
put  his  foot  up  agdinst  it  In  order  to  prevent 
its  Tunnlogoverbim,  but  tbe  Impetus  of  the 
car  was  too  great,  and  It  ran  over  and  doubled 
him  up  and  wrencheit  bis  snine,  causing  him 
great  Inlernal  injuries.  The  other  hands 
jumped  off  the  car,  removed  it  from  Ihe  track 
Hnd  took  the  plaintiff  out  of  danger  before  tb« 
freight  train  passed  by. 

The  injuries  of  tbe  plaintiff  were  of  a  vnr 
serious  nature,  and 'bia  legs  becamepar  [361 
alyzed,  and  he  was  rendered  a  cripple  for  lite. 
He  commenced  this  actloD  against  the  defend- 
ant below  to  recover  damagea  on  account  of  tho 
negligence  of  tbe  agents  and  servanla  of  the 
delenilaat.  Tbenegligeuce  clalmedconslBtedtn) 

1.  The  defective  brake  on  the  car,  whicb  It 
Is  alleged  waa  an  applianoe  tor  tbeproaMniUon 
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of  Ibe  iTork  on  tbe  defendnnt's  TO«d  and  oeces 
Mry  to  be  used  to  eDsble  tbe  emplojees  tn  per- 
form IbelT  il'Hlea,  and  tbat  aa  aucb  AppHsDce 
it  was  the  duly  oC  Ibe  defendant  lo  see  tbat  it 
WBi  reasoDablj  lafe  aod  fit  for  tbe  purpose 
intended. 

2,  The  negllftence  of  the  foreman  Incbarge 
of  tbe  gang,  wbo  directed  die  cpeed  of  Ibe 
band  car  and  thd  11  at  a  bazardous  rate  of 
•peed,  when  he  knew  tbat  a  train  coming  to- 
wards bim  was  expected,  while  tbe  other 
members  of  the  gang  were  Ignorant  of  that 
fad. 

3.  Tbe  negligence  of  Ibe  train  byida  on  the 
approaching  train  iu  giving  no  signals  of  their 
approach  around  the  curve  aud  through  the 
cut,  although  Ibej  were  near  a  public  croM- 
Ing  SDd  some  eigDal»  were  necessary  on  tbat 


Upon  the  trial  evidence  waa  given  tending 
to  prove  tbe  above  facts,   and,  among  other 

tfalngg.  Ibe  Judge  cbarged  the  Jury  as  Follows: 
"I  think  that  the  cue,  when  stripped  of  all 
tbeitide  Iftsues  and  tbe  loci dentHi  quvsllonsaur- 
roumliug  It.  resolves  Itself  Into  Ju't  this  ques- 
tion for  this  Jury  to  determluG:  Whether  the 
injury  lo  the  plaintiff  resulted  directly  from 
tbe  negligence  of  the  defendant  lo  needlessly 
exposing  him  to  the  danger  of  being  hurt  by 
a  collision  between  the  hand  car  and  Ibe  extra 
frelgbt  train  at  the  place  where  It  occurred; 
or  whether  the  injury  was  a  mere  accident, 
which  waa  the  result  of  one  of  tbe  ordinary 
bazitds  of  Ibe  employment  in  which  he  was 
engaged;  whether  it  waa  an  ordinary  risk  of 
bla  employment,  or  whether  an  extraordinary 
danger  caused  by  tbe  uegligeDceon  the  part  of 
tbedefendanl ;  whether  that  negligence  was  a 
negligence  of  iheforfman  la  ruoniogihe  band 
car  too  faal  up  in  a  point  which  he  knew  to  be 
dangerous,  and  which  he  did  not  warn  (he 
ollipr  men  working  on  tbe  band  car  of,  so  that 
8(F2]  *ll  was  impossible  for  them,  without  ex- 
treme hazard  tolbclr  Uvea,  lo  avoid  a  collision; 
or  wbeiherihenegllgeQcewaaon  thepartof  the 
officers  In  charge  of  the  freight  train  In  ap- 
priiHchiDK  acurve  intbecut,  w  bleb  obstructed 
tbe  train  from  view,  or  passing  a  public  cross- 
ing without  glricfr  warning  by  sounding  Uie 
wblBlle  or  engine  bell. 

"If,  in  any  of  these  respects,  there  was  ac- 
tual neglect  on  ibe  part  of  defendaot  which 
placed  ibo  plaintiff  In  a  ailuation  of  exlraor- 
dinarj  danger,  something  clear  beyond  tbe 
ordinary  rlsKS  of  his  employment,  and  his  in- 
jury was  not  in  any  degree  owing  to  his  own 
negligence  at  tbe  time,  the  defendant  would 
tte  liable  lo  damage*." 
Tbe  defendant  below  excepted  toeachof  the 


verdict  in  favor  o(  Ibe  plalutiff,  which 
■fflrmed  by  tbe  circuit  court  of  appeals  for  the 
ninth  circuit,  and  tbe  defendant  below  sued 
ojit  a  writ  of  error  from  Ibis  court  to  review 
tbe  judgment. 

Many  of  Ibefacts  surrounding  tbe  bappening 
of  this  accident  are  similar  in  their  nature  to 
those  exisiing  Id  tbecaseof  ihtXorOernP  R 
Q>.  V.  Prterion.  168  U.  S.  846  [anto,  6M].  The 


the  same  as  those  existing  In  tbe  other  case. 
We  may  refer  to  the  general  principles  of  the 
law  of  mHBler  and  servant  applicable  lo  these 
facts  wblcb  are  act  forth  in  the  opinion  of  this 
court  In  that  case  and  which  we  think  govern 
the  case  at  bar  upon  those  facta. 

In  regard  to  the  particular  allegations  of 
negligence  above  set  forth.  It  la  not  necessary. 
Id  the  view  we  take  of  this  case,  lo  express 
any  opinion  whether  the  alleged  defect  in  the 
brake  on  the  band  car  rendered  it  a  defective 
appliance  wilbin  tbe  meaning  of  the  law  ren- 
dering tbe  master  liable  for  a  failure  to  provide 
a  reasonably  safe  aud  proper  appliance  for  the 
work  to  be  done  by  bla  employees. 

There  were  two  other  propositions  submit- 
ted to  tbe  jury  by  the  learned  judge,  each  of 
which  was.  as  we  think,  of  a  material  nature 
and  also  clearly  erroneous. 

Firil.  We  think  it  waa  error  to  Bubm1t[363 
to  the  jury  thequeatioD  of  theneglieenceof  tbe 
employees  on  the  extm  freight  train  in  failing 
to  give  tbe  slgnala  of  Its  approach.  This 
failure,  assuming  that  It  constituted  negli- 
gence,  waa  nothing  more  than  the  negligence 
of  coaervanla  of  the  plalmiff  below  In  pcr- 
formlQg  the  duty  devolving  upon  them.  The 
principle  which  covers  the  facia  of  Ibis  case 
was  laid  down  In  BnndaU  v.  Baltimore  AO.  R. 
Go.  109  U.  8.  17ti  [37;  1003],  and  that  caiie  baa 
never  been  overruled  or  questioned.  Chieago, 
M.  ct  St.  R  B.  Co.  y.  Rim.  112  U.  Q.  877  [38: 
787J.  Is  a  different  case,  and  was  decided  upon 
iU  own  peculiar  facU.  See  B<M%more  A  0.  B. 
Co.  V.  Baugh,  14B  U.  8. 868,  8S0  [87:  773. 7711], 
Arooog  tbe  latest  expreeaiona  of  opinion  of 
this  court  in  regard  to  views  similar  to  those 
slated  in  tbe  case  of  Chieaffo,  M.  <t  St.  P.  R. 
Co.  V.  Bom,  mpra.  is  the  case  of  Northern 
Hamiiy 
IB  that  tl 

CaM  are  conclusive,  and  neceasltate  a  reversal 
of  this  judgment.  In  the  San^y  Com  It  waa 
held  that  acommon  day  laborer  in  tbe  employ 
of  a  railroad  company,  who,  while  working 
for  the  company  under  the  orders  and  direc- 
tion of  a  section  boss  or  foreman  on  a  culvert 
on  the  line  of  tbe  company's  road,  received  an 
injury  through  the  negligence  of  a  conductor 
and  of  an  engineer  in  moving  a  particular 
passenger  train  upon  tbe  company's  road,  was 
a  fellow  servant  wiib  such  engineer  and  with 
sucb  conductor  In  aucb  a  aeniio  as  exempts 
tbe  railroad  company  from  liability  for  the  in- 
jury so  InSicted.  We  are  unaole  to  dislia- 
gulsb  any  difference  in  principle  arising  from 
the  facta  In'  these  two  cases. 

The  question  of  the  negligence  of  the  bands 
upon  the  extra  freight  train  should  not  have 
been  submitted  to  the  jury  as  consllluting 
aoy  right  lo  a  recovery  against  the  corporation 
on  the  ground  of  such  negligence. 

Second.  We  also  regard  it  as  erroneous  to 
have  submitled  to  tbe  jury  tbe  general  ques- 
tion whether  EIrk,  the  section  foreman,  wai 
negligent  in  running  bis  hand  car  at  loo  high 
a  speed  just  prior  to  (be  accident.  Eirk  and 
the  plaintiff  below  were  coemployces  of  the 
company,  and  the  neglect  of  KirV,  If  It  ex- 
isted. In'driving  bis  hand  car  too  fast  (aasiimlnK 
it  nas'iu  proper  condition)  was  nolsucli[3G4 
negligence  as  would  render  the  compauy  re- 
sponsible to  Kirk's  coemployee.    It  waa  not 
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tbc  neglect  of  ^07  dutj  wblch  Ibe  compuT 
aaniMler  wm  bound  lUell  to  perform.  Tbfi 
wc  have  held  Id  Ihe  Alonro  Ouw.  and  for  tbe 
rcMoni  there  itated.  Wbtle  it  nuy  be  m- 
•umed  that  the  muter  would  bare  been  liable 
If  ■  defective  brake  bad  been  Ute  cause  of  tbe 
acctdeot,  yet  tbe  defsDdant  below  li,  undrr 
Ibe  charge  of  tbe  Judge,  pennllled  to  be  made 
liable  bv  proof  of  the  apeed  of  the  hand  cat, 
if  the  jurr  fouod  that  Kirk,  Ibe  foreman, 
koew  It  to  M  dangeroiu  and  that  the  accident 


happened  bec&uM  of  that  apeed,  eveii  tbougb 
It  would  bave  bappeord  If  tbe  brake  bad 
been  Ihe  regular  kind  and  la  good  order.    The 


langu&ee  of  the  court  does  not  aepBrete  the 
quMlioa  of  general  negligence  In  running  a 
band  car  which  wia  in  good  order  too  fast 
from  tbat  which  might  De  negligence  wllb 
refereoce  to  running  a  baod  car  with  a 
defective  brake  at  Iba  same  rare  of  ipeed. 
For  using  in  a  negligent  manner  a  defectiTs 
appliance  rumliheo  l>j  the  masier,  tbe  latter 
might  be  liable  If  a  coemployee  were  thereby 
and  in  conerquence  thereof  Injured.  As  tbe 
mailer  furoiibed  the  defective  appliance,  it 
would  be  DO  anawer  to  say  tliai  it  wu  negli- 
gently uied.  But,  on  the  niher  baud,  ibe 
master  would  not  lie  responsible  for  the  negli 

Snt  use  of  a  proper  appliance.  From  Ite 
iguage  tieed  by  tbe  court  tbe  compHny 
might  have  t)eeD  held  liable  if  Kirk  were  run- 
iiing  tbe  band  car  at  a  dangeious  rate  of 
■peml,  allbougb  the  Jury  found  tbe  brake  ac- 
tually used  to  have  tMen  aufflclent.  A  dan- 
Eroua  rale  of  speed  was  therefore  held  lo 
negligence,  for  whi<;h  the  company  would 
be  liable.  But  It  is  said  that  Ibe  fact  of 
a  dangerous  rale  of  speed  Is  neceeHarily  so 
mingled  and  intimalely  coonecled  wltb  tbe 
fact  of  a  defective  brake  that  It  Is  Impossible 
to  reeard  the  speed  separate  and  distinct  from 
tbe  defect,  so  that  wben  the  quesllon  of  ei- 
ceeelve  speed  was  submitted  to  the  Jury  as  a 
possible  foundallon  for  Ibe  finding  of  negli- 
gence, it  was  in  subslance  and  effect  a  lub- 
mlsgion  to  tbe  Jury  of  the  questlnn  of  excess- 
ive speed  In  tbe  particular  case  of  a  band  ear 
aupplied  with  a  defective  brake.  We  think 
rtils  is  not  an  answer  to  the  objection,  anri  that 
369]  there  was  error  In  submitting  the  *ques- 
lioa  of  excessive  speed  to  tbe  Jury  In  the  msn- 
ner  in  wblcb  it  wasdone  Id  this  case.  From  Ibo 
evidence  set  forth  in  tbe  record  it  is  clear  that 
tbe  jury  might  have  taken  the  view  that  the 
temporary  brake  was.  while  it  lasted,  as  ade- 
qiiale  for  the  purpose  as  any  other,  but  that 
tbe  band  car,  assuming  It  was  Id  good  order. 
was  Degligenlly  run  at  a  dangerous  rate  of 
speed  so  that  It  could  not  have  been  stopped 
in  time,  even  if  It  had  been  supplied  with  a 
regular  t>rake.  In  that  event,  under  the 
judge's  charge,  tbe  Jury  might  have  held  tbe 
company  responslbl-;  for  the  mere  negligence 
-'  -^9  foreman  Kirk  in  running  a  hand  car 


of  the  f- 


t  responsible  for. 
Upon  tbe  other  question  of  the  negligence 
of  Ibe  employees  on  the  freiirbt  train,  the 
error  In  the  charge  is  not  rendered  harmlera 
by  any  explanation  given  by  the  learned 
Judge.  Thediniculiy  remains  uncured.  The 
Ju:y  might  hare  found  from  tbe  etrtdoDce 
1003 


that  thU  hand  ear  while  going  at  tbe  rate  of 
■peed  stated  could  have  been  stopped  with  tiM 
eztemportEed  brake,  In  time  to  prevent  any 
danger  of  a  collision,  in  case  the  proper  lig- 
nals  had  been  given  by  the  bands  on  tka 
freight  train,  but  that  the  accident  reavlted 
from  tlMlr  failure  to  give  those  8tgDals,BDd  that 
aucb  failnre  was  negligence  on  tbetr  put. 
The  verdict  may  have  i>een  based  upon  such 


two  important  and  materikl  errors  «■ 

the  part  o:  the  learned  judge  who  tried  11m 

cause.  Id  his  charge  to  the  Jury,  having  narer 

been  remedied  or  in  any   manner  cured,  we 

e  compelled  lo  austain  the  exceptiona  taken 

such  charge. 

The  judgmtnt  enltreduiwi  the terdiet of  Os 
jurg  ffltut  b»  reterted,  and  the  cause  remanded 
with  Instructions  to  grant  k  new  trial. 


QEOROB  8.  LEWIS  rt  au 
See  a.  a  Beporter's  ed.  Ve-SffiL 


1.  Tte  presumption  IstbattbeenttlDcatvooden 
unsurvey ed  govern  ment  land  ts  lIlecBl;  and  sttra. 
stive  evldenoe  sbowioc  tbsi  ft  wss  out  tor  tM 
piirpoBos  sod  under  the  droumetaaoes  wtaMk 
make  (be  outtfas  iawtul  under  tbe  acts  of  Ctm- 
gresB  la  neoeasarr  oo  Ihe  part  or  a  person  dalia- 
Ins  a  right  to  recover  from  a  ntUroad  o( 
for  nesllHenUr  setTlng  Ore  10  Suoh  wood. 

t.  Persons  «bo  have  out  wood  on  ansurverel 
■oremment  land,  and  drawn  it  and  piled  It  im 
snotber  psrtof  suchlandntara  tallroMd.  do  not 
have  auad  poeKsalon  of  the  wood  ■■  mnstitiiles 
prima  fade  evtdenoa  Of  title  sufflctent  to  ensMs 
them  to  malnuln  an  action  agalnat  a  wronsdott 
for  the  negligent  deslmetlan  of  Uie  ^opert?  br 

[No.  166.] 
Argwd  March  H,    1896.    Bteided  AprO  IS, 


TN  ERROR  lo  the  United  Stalea  CircnR 
1  Court  of  Appeals  for  the  Ninth  Circuit  to 
review  a  judgment  o(  that  court  afBrmiog 
Ihe  Judgment  of  Ihe  Circuit  Court  of  tbs 
United  States  for  tbe  Ninth  Circuit  for  the 
District  of  Montana  in  fuTor  of  tbe  plaiallBs, 
Oeorae  6.  Lewis  et  al.,  against  tlie  nonhera 
Pacific  Railroad  Compaoy,  defendant,  for 
damages  for  Ihe  destruction  of  a  large  quaDlity 
of  w(>Dd  by  fire  communicated  from  Ihe  en- 
gines of  the  company.  Judffnunt  of  tht  Cir- 
cuit Court  of  Appeal*  and  of  the  Oireuit  Cniff 

V<Mn.—At  to  UaMUly  of  railroad  roniixmv  }tr 
lira  Kt  bv  f(  oi'-ng  it*  line;  loTiat  adntUnOile  to  tiroM 
nc0llocnee  bu  ccnnpanv.— see  note  to  Ocand  Trask 
H.  Oo.  r>  Rlobaidson,  tft  WB. 
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rvMrMtf,  and  came  ninaiided  lolbelaiter  court 
wiib  !=f  trucilona  for  a  new  iriaL 
beeiame  case  below,  7  U,  8.  A.pp.  254, 

gtatcmeat  by  Jfr.  Jtuf/ee  Peekhajn; 

TbU  BctliiD  was  broucbi  by  ibu  deteadaiiis 
Id  error  agsloaC  the  railroad  compaoy  to  re- 
cover damages  for  the  destruction  of  tome 
10,000  corda  of  wood  by  Are  coram untcaled  to 
the  wood  by  aparka  from  Ibe  eoglaes  of  the 
company. 

It  WBB  alleged  In  the  amended  coraplalat 
that  iLe  railroad  company  neglected  aid  tailed. 
for  a  long  time  prior  to  ILe  bappening  of  the 
flre,  and  while  uilcg  and  operaLine  Ihelr  lall- 
mad.  lo  keep  each  side  of  (he  railroad  track 
free  from  d^  graM,  weeds,  brush,  and  other 
danicerous  and  combustible  malerisl.  ns  by 
law  ihey  were  required  to  do.  and  that  the 
company  uaeil  locomotives  which  threw  from 
tbelr  bmnkestacks  targe  amounts  of  live  cinders 


and  bj  reason  thereof,  and  on  the  5lh  day  of 
August,  1800,  fn  Jefferson  counly,  Hon!  ~~ 
set  Ore  to  the  grass,  weeds,  and  oilier  i 
hualible  and  dangerous  material,  which  the 


the  flre  spread  rapidly  and  consumed  and  de- 


stroyed the  cord  wo<i4l  belooging  to  the  pli 

tiffs,   as  partners,   then    being    Id    Jefferson 

county,  MoDiaoa.  and  along  lind  near  the  rail- 


road track,  of  tbe  amount  of  9,400  cords,  and 
oflberalueof  |35,3S0. 

Tbe  defendant  by  in  answer  denied  all  neg- 
ligence, and  denied  "that  on  or  about  the  date 
367]  aforesaid,  or  on  any  other  "day  or  date, 
the  defendant  set  any  flre  which  consumed  oi 
dentruyed  any  cord  wood  belooglnglo  the  plain 
tiffs  or  any  or  either  of  tbem.  The  defend- 
ant  also  put  lu  Issue  the  value  nf  the  cord 
wood,  and  alleged  that  whatever  was  lost  was 
lost  Ihrougb  Uie  contributory  negligeuce  of 
theplalnliffs. 

The  ca>e  came  on  for  trial  at  the  circuit 
court  of  the  United  States  for  the  ninth  circuit 
for  Ihe  dialrict  of  Mnnlaoa,  held  Id  December, 
1801,  and  January.  1H92,  and  resulted  In  a  ver- 
dict for  the  plainllSs  for  the  sum  of  $31.487.»3. 
The  company  sued  out  a  writ  of  error  from 
the  L'ulled  States  circuit  court  of  appeals  for 
the  ninth  circuit,  aud  that  court  afBrmed  the 
Judgment.  7  U.  S.  App.  254.  The  company 
then  sued  out  a  writ  of  error  from  this  courL 

Upon  rhe  trial  of  tbe  action  the  plaintiffs  to 
maintain  the  Issues  on  their  part  introduced 
evidence  lending  lo  show  that  in  Ihe  month  of 
April,  In  the  year  1889,  Ihej  entered  upon  a 
portion  of  the  unsurveyed  public  domain  of 
the  Uniled  Stales,  lying  on  the  easterly 
•lope  of  the  Itocky  mounlaioi.  In  the 
county  of  JeffersoD,  slate  of  Monlana,  and 
there  chopped  and  caused  to  be  chopped 
about  10,000  cords  of  wood  from  the  tim- 
ber then  standing  and  growing  upou  such 
public  lands;  thitl  tbe  wood  was  cut  over  an 
area  of  country  of  about  3  mites,  north  and 
Booth,  and  about  2  hj  ii  miles,  east  and 
west;  that  the  wood  so  cut  was  white  pine, 
and  much  of  it  was  made  of  trees  of  less 
diameter  than  8  inchea.  The  plalnilffs  also 
Ut  V.  8. 


ive  evidence  that  they  were  citizens  of  the 
_  nited  Slates,  and  that  the  plainilff.  George 
S.  Lewis,  at  ihe  date  of  tbe  cutting  of  s^d 
wood,  was  a  resident  of  Butte,  Honlana,  and 
that  the  other  plaintiffs  resided  at  White  Sul- 
phur Springs  In  the  stale  of  Honlana.  It  was 
further  shown  that  after  the  wood  was  rut  It 
was  drawn  to  a  point  near  the  railroad  and 
there  piled.  That  the  place  where  the  wood 
was  so  piled  was  on  the  unsurveyed  public 
lands  of  the  Duited  States  and  about  200  yards 
-uth  of  the  railroad  operated  by  tbe  defend- 

Plaintiffs  also  gave  evidence  tending  to  show 
Ihat  Ibey  bad  purchased  from  various  parlies 
during  tbe  summer  of  1800  about  5,000  oords 
of  while  plDecord  wood, which  bad  *als[>[3tf8 
)>een  cut  on  tbe  public  unsurveyed  lands  i>(  the 
United  States,  some  of  It  on  the  tract  of 
country  from  which  plalnilffs  had  cut,  and  the 
remainder  was  cut  on  the  norlb  aide  of  the  nul- 
Toad  Irack  above  mentioned,  and  over  a  strip 
or  area  of  country  about  S  miles  Id  leDglii, 
Further  evidence  was  given  on  the  part  ot 
plaintiffs  tending  to  show  negligence  on  the 
part  of  the  defendant  either  in  [be  cooetruclion 
or  in  tbe  management  of  its  engines,  and  tend- 
ing to  show  that  tbe  flre  which  destroyed  the 
wood  in  quealion  was  communicated  to  It  as 
allesed  In  the  amended  complaint 

Evidence  was  given  on  the  part  of  tbe  de- 

ndant  lending  to  show  that  it  was  not  guilty 
otany  negligence  Id  the  premises,  and  iliat  it 
was  not  liable  for  the  results  of  any  flre  which 
may  have  destroyed  tbe  wood  in  question. 

At  the  conclusion  of  all  tbe  evidence,  Ibe 
defendant  moved  the  court  to  instruct  the  Jury 
to  return  a  verdict  for  It  upon  tbe  groundii: 

"I.  Tbal  tbe  title  or  ownership  of  the  wood 
is  directly  In  Issue,  and  tbe  leetlmony  does  not 
!bow  that  t lie  plaintiffs  had  either  a  general  or 
rpecini  property  in  the  said  cord  wood  or  any 
thereof. 

"2.  The  testimony  shows  that  at  the  time 
said  cord  wood  was  destroyed  Ihe  same  wa* 
the  properly  of  the  United  Slates,  and  thai  In 
and  about  (he  cutting  and  removal  thereof 
from  tbe  public  unsurveyed  lands  of  the 
United  Stales  Ihe  said  plalniiffs  were  trespass- 
ers and  wrongdoers. 

"3.  Tbe  leetlmony  does  not  show  that  the 
lands  whereon  the  cord  wood  was  cut  were 
distinctly  mineral  In  character,  or  were  more 
valuable  for  the  mineral  IherelD  conialned 
than  for  agricultural  purposes  or  for  the  tim- 
ber growing  thereon, 

"4.  Tbe  testimony  does  not  show  that  such 
cord  wood  was  cut  under  tbe  license  granted 
by  the  act  of  Congress  of  June  3,  1878,  or  in 
compliance  with  the  rules  and  regulHlions  es- 
tablished thereunder  by  the  Secretary  of  the 
Interior,  but,  on  Ihe  contrary,  the  evidence 
clearly  shows  that  the  said  cord  wood,  and  the 
whole  thereof,  was  cut  In  utter  disregard  of 
said  act  of  Congress  and  tbe  said  ru.es  and 
regulatloDB  of  the  Secretary  ot  the  Interior. 

*"S.  BeCHUse  tbe  testimony  showstbatrSOO 
said  cord  wood  waa  the  properly  of  the  United 
States,  and  Ihai  plaintiffs  have  nefiber  right 
nor  title  thereto  nor  the  possession  thereof." 

Other  grounds  were  staled  not  material  to  be 
now  considered. 

Tbe  court  denied  tbe  motion  aod  refuted  to 
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BO  lostriict  the  jury,  and  Ihe  dcfeodaat  duly 

The  (lerendADt  tben,  ftmoDg  Other  requriU, 
uhed  till;  court  to  cbnrge  tbe  Jury  IhHt  "it  be- 
ing KhawD  conclusively  by  llie  leiiloiniiy  la 
tbU  CUBS  ihal  plaintiffs  cut  udil  cord  itood  (in 
l&ndB  belougine  to  tbe  United  StatcB;  tbal 
■ucb  cord  wooa  was  bo  cut  witbout  license  or 
Buthorliy  ot  the  United  Blatee.  nod  wu  not 
Kraovedfrom  such  landi  at  tbe  date  It  wm 
consumed, — tbe  plalnliSa  did  not  have  either 
Ihe  actual  or  coDBtructlve  poiBeBaion  of  lucb 
wood  at  the  dale  of  iu  deslruction,  and  are 
therefore  not  entitled  lo  recover."  This  re- 
quest was  refuted,  and  defendant  duly  ex- 
oepled. 

Tbe  court  was  further  attced  to  charge  that 
"It  you  should  find  from  the  leatlmouv  that 
plalntlffa  purcbaaed  aome  of  tbli  wood  from 
Other  partiea  who  bad  cut  it  from  trees  grovr. 
Ing  in  Ibal  vicinity,  tbla  will  make  no  dlCter- 
eoce  BO  far  as  their  right  to,  or  owDership  of. 
iucb  wood  is  concerned.  Tbe  region  of 
country  where  this  cjtiing  was  done  being 
public  unsurveyed  lands  ot  the  United  States, 
tbe  plaintiffs  nere  bound  at  their  peril  to  take 
notice  of  the  fact  that  tbe  limber  growing 
IbereOD  was  tbe  property  of  tbe  United  Slates, 
and  could  only  lawFully  be  severed  therefrom 
under  tbe  provisions  of  the  act  of  Congress  of 
Junes.  1878,  and  In  compliance  with  the  rules 
and  regulations  established  thereunder.  In 
order  to  prove  Iheir  title  to  so  much  of  the 
wood  as  was  purchased,  it  is  not  enough  to 
ibuw  that  they  boui;bt  it  of  a  certsdn  named 
person,  butplnlntifTs  must  go  further  and  show 
UiAl  tbe  person  bad  acquired  title  toil  by  com- 
pliance wilb  tlie  act  of  Congress  and  rules  and 
regulations  prescribed  by  the  Secretary  of  tbe 
Interior.  It  the  peivon  cutting  sucb  wood 
was  himself  a  trespasser,  he  acquired  no  title 
to  ihe  wood  cut,  and  could  convey  none  to 
plaloLlffs.  Tbe  rightful  owner  of  sucb  wood 
could  follow  it  andreclaim it.  no  matter  where, 
or  in  whose  posFCssloQ  it  might  be  found,  ao 
lone  an  he  could  identify  tt." 
370]*This  request  the  court  refused,  and  tbe 
defeudant  duly  excepted  lo  auch  refusal. 

Among  many  other  aaslgnments  of  error 
made  by  the  defendant  is  tbe  following: 
"The  court  also  erred  in  refusing  to  give  the 
instruction  requested  by  the  defendant  In  the 
"following  words,  lo  wit:  'It  being  shown  con- 
clusively by  tbe  testimony  in  this  case  that 
filalntlfla  cut  said  cord  wood  on  lands  belong- 
ng  lo  the  United  States,  tbatsucb  cord  wotxl 
was  so  cut  without  license  or  authority  of  tbe 
United  States,  and  was  not  removed  from  such 
lands  at  tbe  dale  when  ft  was  consumed,  ifae 
plalnl)Sa  did  not  have  either  the  actual  or  con 
ttructlve  possession  ot  sucb  wood  at  tbe  dale 
of  Its  destruction,  and  wo  therefore  not  enti- 
tled to  recover.' " 


Mr.  William  J.  Cnrtla,  for  plalnMS  In 
error: 

DefendanlB  lo  error,  unless  they  bad  some 
■pedal  or  general  properly  in  the  wood  do- 
siroyed,  could  not  recover. 

St.  LcvU,  I.  M.db8.R.  Co.  v.  HecH.  SBArk, 
857;  Ohio  <£  M.  S.  Co.  v.  Janei.  27  III.  41; 
Prtieolt  d  A.  R.  Co,  v.  Btt*  (Ariz.)  2tj  Pac 
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1184:  Mtirphyt.   Sioux  Citg  db  P.   R.  Ct.  65 
Iowa,  473.  SB  Am.  Rep.  ITS. 

DpfendantB  iu  error  bad  no  property,  pneral 
or  special,  in  tbe  wood  destroyed. 

Dtffebaek  t.  Hnwke.  IIS  U,  S.  B93  {39:  428); 
DaHiY.  Wifbbold.  139  U.  8.  SOT (8S:  2381;  (JaAa 
V.  UniUdSlattt.  153  U.  8.  211  <!I8:  413);  BolUt 
Woodenware  Co.  r.  United  Statsi,  106  U.  S.  439 
{3T;  230). 

The  possession  of  defeudnnts  In  error  being 
ihowQ,  upon  their  own  case,  to  have  resulted 
solely  from  their  own  theft  of  tbe  property,  it 
cannot  avail  them. 

UaiUd  Stitti  V.  Stont.  49  Fed.  Hea  848:  7^ 
Arrooante  Haredonrt,  20  U.  S.  T  Wheat,  496 
(.S:  5071;  Uall  v.  CopptU.  T4  U.  8.  7  Wall.  542 
119:  2441;  Damare  v.  United  Rtata,  08  U.  8. 
«0S  (28:  059):  Burbank  v.  Conrnd,  06  U,  8.  291 
(34:  781);  Megaire  v.  Vorviine.  101  U.  8.  108 
(!5:  899):  Oteanyan  v.  Wineftater  Rrpeatiag 
Armt  Co.  103  U.  8.  261  (26:  6881;  licUratk  v. 
MfTwin.  112  Mass.  4S7,  IT  Am.  Rep.  119. 

The  flre  having  been  communicated  lo  th« 
wood  In  question  through  the  burning  of  top* 
and  branches  left  by  defendants  in  error  in  the 
"draw"  lesdiog  to  the  piles.  In  violation  of  law, 
they  cannot  recover. 

/^imptoa  V.  Blcsi,  7  Taunt  346. 
.  Defendants  in  error  were  guilty  of  contrib- 
utory neslleence. 

Ilii.,oi4  a  R.  Co.  v.  MeCUOand,  43  HI.  855. 

M'ttrt.  TboniKa  C.  Bach  and  Witliam 
Wallaee,  Jr.,  for  defendants  in  error; 

The  nclinn  is  one  of  trespass,  or  trespass  on 
tbe  case.  It  was  brought  against  a  wrongdoer 
for  lis  negligent  deBlructlon  of  tbe  cordwood. 
PIsintilTs  were  In  possession  of  tbe  properly 
wben  it  was  so  destroyed,  and  tbe  defendant 
did  not  seek  to  connect  itself  with  tbe  title. 
Under  sucb  a  state  of  facts,  the  plaintiffs,  by 
proof  of  their  possession,  also  proved  tbeir 
title  Rcnlnst  tbe  wrongdoing  defendant. 

Ornham  v.  fto(,  1  Eaal,  244;  Ijimbert  t. 
SliwtJifr.  Wille»,  a3l:-7eirrf^iv.  Orwt  Weifem 
R.  Co.  84  Enf.  L.  &  Eq,  122;  Stuan  v.  Rob- 
erCt.  6  Bosw.  163;  Uogt  v,  GeUtoa,  IS  Johns. 
Ml;  Cooki.  lIotriTfl,  ]3Johns.  378,  364;  Aikil 
V.  Buck.  1  Wend.  4ilB:  Demicky.  Chapman,  11 
Johns.  182:  Sqiiiri'  v.  BolUnbtek.  0  Pick.  561, 
30  Am,  Dec.  506:  Hanmer  v.  WiUev,  17  Wend. 
91:  Parker  v.  HoUhkin.  35  Conn.  831;  Todd  v. 
JacJaon.  26  N.  J.  L,  525;  Aehmort  v.  Hardy,  T 
Car,  &  P.  501:  WhUtington  v.  /toraU,  5  Q.  B. 
189;  Can,  v.  IMt,  3  Strange,  1338;  WvHland  v. 
PottfrHeld,  9  W.  Va.  488;  Craig  t.  Oilbretk.  47 
Me.  417;  Oilmn  v.  Wood.  30  III.  87;  CaTdioer 
.T.  Thibodeau.  14  La.  Ann.  T43:  Botlon  t.  Neat, 
12  Mo.  133;  Crawford  f.  Byni/m,  7  Terg.  881; 
Fulier  V.  Btan,  aO  N,  H.  181;  Qotden  Oate 
Mill.  *  jVin.  Co.  V.  Ilendi,  Maeh.  Worki,  ni 
Cal.  184;  Vrinerv.  Pike.  2Head,  C98;  TirrvY. 
Brown,  34  Ala.  169;  Kemp  1.  Soeleg.  47  Wis. 
688;  2  Greenl.  Ev.  §  618, 

The  rule  Is  Ibe  same  In  trover,  a  mere 
wrongdoer  is  not  permitted  to  question  the  title 
of  a  person  in  ibeactual  possession  and  custody 
of  tbe  goods  whose  possession  he  has  wrong- 
fully Invaded. 

Greenl,  Ev.  S  6B8;  Ward  t.  Canon  Riter 
Wood  Co.  13  Nev.  44;  Jefriei  v.  Great  WetUnt 
R.  Go.  34  £.va.  L.  ft  Eq.  132;  BartUtt  ▼.  Uoflt. 
26  N.  H.  819;  Barke  v.  Sarngt.  18  Allen,  4(W: 
Shau  T.  StOer,  100  Uau.  448;  Firtt  Parith  in 


^CotigfL"-' 


lew. 


NoKTHBRH  P&ciFio  R  Co.  T.  Lawta. 
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SHrewibur]/  v.  Smith,  14  Pick.  897.  802;  .'ftttton 
T  Buck  9  Taunt,  802;  Dvneon  v.  Spear,  II 
WMd.  54,  67;  Wineher  y.  SAreietbiirn.  3  III. 
2B!f,  8SAm.  Dec.  109;  Enappv.  Winclit$ter,  11 
VI   3M;  Barletr  y,  Dttnent.  9  Gill,  12 

Were  right  of  recovery  denied  the  possessor 
forioiury  lohis  possession,  the  In w  ot  '■roighl" 
alone  would  be  BppUeable  to  personal  property 
■fter  It  liad  tortiously  pasaed  out  ot  the  bands 
of  the  true  owner. 

Firit  Pariih  in  Bhraeilntry  t.  Smith,  14 
Pick.  802, 

A  mere  siraneer  cannot  quetllon  tbe  right  of 
one  In  ptwaeulon  or  put  him  on  the  proof  or 
dlBclosiire  of  bU  title. 

Ouif.  C.  <t  S.  F.  R.  Co.  T.  Jrfnwn.  10  U.  8, 
App.  '837,  IH  Fed,  Hep.  474. 

Where  plaintiff  ran  prove  Ltl  cue  without 
proving  his  wrong,  he  can  recover,  becaiiae  ihi 
defendant  cannot  avail  hfmKlf  of  a  wrong  V 
juMirv  bis  own  wrongdoing. 

Wtleh  V.  Wetton.  6  Gray,  005 

No  forfeiture  having  been  declared  bj  the  act 
of  Congieaa  or  by  the  department,  tbe  court 
wHI  not  declare  one  In  favor  of  tbia  wrongdoing 
defendant. 

Philadelphia.  W.  <«  ft  R.  Co.  r.  Phaadd- 
phia  A  H.  d«  0.  Steam  Toaboal  Co.  64  U.  8.  23 
How.  208  (18:  488);  Finr/iatan  S.  B.  Co.  v.  Ap- 
pomattai  R.  Co.  8.1  U.  S.  24  How.  247 118:  6t^); 
Pratt  V.  Short.  ?fl  N.  Y.  487,  86  Am.  Rep.  681; 
Eoa^i  V,  atrwart,  64  Mo.  400;  Watrout  v. 
Btair,  82  Iowa,  08. 

The  mere  fart  that  we  left  the  tree  lopK  and 
brancLea  In  tbe  draw  does  out  proveelther  that 
we  were  negllfrentln  leaving  them  there  or  that 
our  act  conlrjbuled  to  the  iniury. 

Tbemererectthattbeftre  followed  down  the 
draw  does  not  prove  either  Ihat  ne  were  negli- 
gent, or  that  the  fire  look  that  course  by 
reaaon  of  our  act — much  leaa  does  it  prove 
IhHl  the  tops  or  branches  took  flreflrstand 
communicated  the  Are  to  the  wood  piles. 

NorHt  V.  LitehffUt.  35  N  H.  277.  88  Am. 
Dec.  648;  Plati  v.  Cohoa,  SB  N.  T,  220,  42  Am. 
Bep.  286;  StiUon  v.  Wauvatota,  29  Wia.  21,  9 
Am.  Rep.  634;  Ball  y.  Ripley,  119  Masa.  185; 
:Stsele  V.  Durkhardl.  104  Mana.  59.  6  Am.  Rep. 
191:  LcvitiUe.  J(.  A.  A  G.  R.  Co.y.  Srinniug, 
87  lod.  851;  Riehmend  *  D  B.  O'.  v,  Midlff/. 
7SVa.4»9,  40  Am.  Rep.^a*■,Phitadelp/,^^I  AR. 
S.  Co.  V.  Si-huitt,  98  Pa.  84\ ;  Pliitadtlpkia  ±  8, 
R.  Co.  V.  HtndHektnn,  80  Pa.  188.  21  Am.  Rep. 
87;  Lindtny  v.  Winona  d  St.  F.  R.  Co.  29 
Mfnn.  412,  48  Am.  Hep  228;  SnlhitexKh  v. 
Long  lOand  R.  Co.  102  M.  Y.  621,  65  Am.  Rep. 


Mr.  Jutlice  P«ckliajB  delivered  tb«  opin- 
ion of  I  lie  court: 

Tbe  cases  died  by  the  defendanli  In  error 
■how  tbe  doctrine  to  be  quite  clearly  estaU 
Hshed  that  an  action  of  trespass  dt  bonit  atpor- 
tatit  doea  not  technically  involve  the  question 
of  title.  It  relatea  to  Uie  poaseasion  only  of 
personal  property, and  it  is  bfougbl  to  recover 
for  the  injury  to  that  posseaalon.  In  such  ac- 
tion It  ia  held  that  an  altegatlon  ot  the  owner- 
ship of  tbe  properly  la  not  material  and  that  it 
need  not  be  made,  or  if  made  that  It  need  not 
be  proved.  Proof  of  poaaeaalon  almply  is  auf- 
flcivDl  upon  the  theory  thai  possession  Is  prima 
facte  evidence  of  aome  kind  of  rightful  own- 
US  V.  8. 


ership  or  title.  Therefore  It  is  held  that  proof 
of  tllle  to  property  in  a  ilranger  with  whom 
the  defendant  doea  not  connect  htmaelf  in  any 
way  ia  no  defense  to  tbe  action  aa  the  injury  la 
to  the  posBesaion.  Trespass  be  bonit  atportatit 
aaaumea  a  taking  of  the  property  by  tbe  de- 
fendant out  of  tbe  possession  of  the  plainliO, 
and  if  the  title  be  In  a  atranger  witli  which  the 
defendant  does  not  connect  himself,  that  fact 
is  DO  answer  to  the  cause  of  action.  Tbe  pos- 
seaalon ot  the  plaintiff  is  enough  under  such 
clrcumalancea  agalnat  a  wrongdoer.  If  the 
defendant  cannot  connect  himaelf  with  the 
title  in  tbe  third  person. he  is  as  to  tbe  plaintiff  a 
wrongdoer,  having  no  right  to  disturb  tbe  poa- 
aeaalon of  Ibe  plaintiff.  (Aikin  v.  Buck.  1 
Wend.  466;  Banmer  v.  Wi/i-ev.  17  Wend.  81; 
Kinam  v.  RoberU.  6  Boa.  103.)  *Many[373 
other  cases  are  to  the  same  effect.  Tbe  rule  ia 
said  to  be  different  in  trover  and  replevin  on  the 
theory  that  those  actions  are  not  actinna 
grounded  on  the  mere  pomeGsion.  but  founded 
upon  a  right  or  title  in  the  plaintiff  upon  the 
atrengtb  of  which  be  must  recover,  and  that 
hence  title  In  a  third  parly  may  be  a  defense, 
even  though  the  defendant  is  not  tn  any  way 
connected  with  tl. 

But  Ihia  action  Is  not  an  action  of  trespass  d» 
bonit  atpoTlatit.  There  has  been  no  asportation, 
and  that  fact  must  be  proved  In  such  an  ac- 
tion. Tbe  cause  ot  aciion  here  alleged  and 
proved  was  a  negligent  act  on  the  part  of  the 
defendant,  committed  on  the  defendant's  own 
land,  and  causing  In  its  results  the  burning  up 
and  destruction  ot  thcwood  In  queallon.  The 
action  Is  therefore  more  accurately  and  prop- 
erly described  as  ao  action  of  trespass  on  tbe 
case  Instead  ot  trespass  de  bonii  atportatii. 

The  ground  of  tbe  plaintiffs'  right  ot  actloD 
is  tbe  damage  which  baa  been  caused  them 
by  the  negligent  act  of  the  defendant,  and  un- 
less they  are  able  to  prove  some  damage,  con- 
sequent upon  such  negligent  act,  the  plaintiffs 
are  not  entllled  to  recover.  Tbia  la  not  an 
action  where  they  would  be  entitled  to  nomi- 
nal damages  If  no  damages  whatever  were  la 
fact  sustained  or  proved.  They  muat  prove 
the  nature  and  extent  of  the  damage,  and  if 
tbe  property  destroyed  were  not  owned  bj 
them,  and  If  they  had  no  special  property 
therein,  and  did  not  have  possession  thereof. 
It  la  enlirelv  plain  that  no  cause  of  action  was 
proved.  I'be  plaintiffs  claim  that,  so  far  as 
the  defendant  Is  concerned,  they  did  prove 
properly  In  the  wood,  and  that  such  proof  whs 
made  by  showing  (hat  they  were  in  possession 
thereof  at  the  time  of  lis  destruction,  and  as 
simple  possession  Is  prima  facie  evidence  of 
right  and  title  aufflclent  to  auppoit  this  sction, 
tbe  plaintiffs  made  out  their  case.  It  mav  be 
aasunned  Ihat  possession  alone  Is  sufficient, 
even  in  ao  action  of  ibiannlure,  in  thealisence 
of  any  evidence  eiplaiulng  ttat  possession  or 
showing  that  plaintiffs  had  noiitle  to  tbe  prop- 
erty, fn  Ibis  caae  the  plaintiffs,  ia  the  course 
of  making  out  their  rauie  of  action,  showed 
the  facts  which  proved  that  ihey  bad  oeither 
the  title  nor  the  possession. 

*Tbe  bill  ot  eiceptiona  states  that  the  [374 
wood  was  cut  upon  the  unsurveyed  public  lands 
of  the  United  States.  Tbe  lands  were  owned 
by  the  United  Btales,  and  the  trees  growing 
thereon  were  ila  absolute  property  a*  much  so 
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uanjotfaernrtldeof  property  poMeued  by  tbe 
government.  Entering  upon  tbn»e  tandB  by  the 
pUlnllffa  for  ibe  purpose  of  cutlinf;  trees  wits 
a  plain  net  of  ireipass,  Illegal  In  fts  naliirf 
And  unjitttlfled  by  anj  faci  appesrioit  In  tbi 
CR».  TLe  pl&tnl[ff8  in  cutting  itonn  trees 
cnmrnltled  an  Hlenl  act,  and  while  Ihe  title 
tnihei'nnillnglimberwMinlhe  United  Siatea, 
ibe  plainiiSB  by  severing  ibe  treei  from  tbe 
freehold  acquired  no  right,  title,  or  Interest  In 
them  by  reason  of  such  severance. 

In  fifeAufonVrp  v,  Harriwan.  8fl  U.  8.  21 
Wall.  44-64  [22:  SSl-SM].  It  was  beld  that 
where  title  to  land  upon  niilcb  tbe  lumber  was 
cut  was  in  Ibe  slate,  severing  tbe  timber  from 
the  really  did  not  change  Ibe  title.     Itscharoc- 


Tiously  the  properly  of  (he  owner  of  tbe 
and  could  be  pursued  wherever  It  was  carried. 
All  the  remedies  were  open  to  tbe  owner  which 
the  Ian  afforded  in  otber  cases  of  the  wrong- 
ful removal  or  conversion  of  personal  properly. 
See  also  Tarley  v.  Tueitr,  B  Mo.  (583,  85  Am. 
Dee,  44B.  It  Is  plain,  therefore,  that  the 
plalnllffs  obtained  no  right  or  tirle  to  the  trees 
by  culling  Ibem  on  tbe  lands  owned  by  the 
United  States  under  circumstances  such  as  arc 
set  forth  In  this  bill  of  exceptions. 

It  Is  urced,  bowever,  that  under  the  act  of 
June  8,  1878  (1  Supp.  lo  U.  B.  Rev.  Slat.  1874- 
1881 ,  p.  S27).  where  no  evidence  Is  given  upon 
thesubjecl.  ihe  presumptloD  Is  that  the  plain- 
tlffi  bad  complied  witb  ibe  provisions  of  Ihat 
■cl,  and  that  Ibe  culling  waa  therefore  legal, 
and  Ibe  Umber  was  tbeir  own  property. 

The  1st  section  of  that  act  reads  as  follows: 
"Sec.  1.  Setlenaeied,  tie..  That  all  ctltzens 
of  the  United  States  aud  other  persons,  bona 
fide  residents  of  the  slate  of  Colorado  or 
Nevada,  or  either  of  tbe  territories  of  New 
Mexico,  Arizoua,  Utah,  Wyoming.  Dakota, 
Idaho,  or  Moninna,  and  all  olber  mineral  dis- 
tricts of  tbe  Uniied  Stales,  nhall  be,  and  are 
herebv,  aulboriied  and  permllted  to  fell  and 
37Blremove.  •forliuildlng,agricultural.  min- 
ing, or  other  domestic  purposes,  any  limber  or 
Otber  ireesgrowingorbeingonlhepublic  lauds, 
•aid  lands  being  mineral  and  Dot  subject  to 
entry  under  tbe  existing  laws  of  Ihe  United 
Sintes,  except  for  mineral  entry,  tn  either  of 
■aiil  Btales.territories,  or  dUtrlcCsof  which  such 
citizens  or  persons  may  be  at  tbe  time  bona  Sde 
residents,  subject  to  such  rules  and  regulations 
as  the  Secretary  of  the  Inlerior  may  prefcribe 
tor  Ihe  prclecliOD  of  Ibc  timber  and  of  the  un- 
dergrowth growlne  upon  sucb  lands,  and  for 
oiher  purposes:  Provided,  Tb«  provisions  of 
this  act  shall  not  extend  to  railroad  eorpora- 

Tbe  Sd  section  of  that  act  reads  as  follows: 
"Sec.  8.  Any  person  or  persoiis  who  shall 
violate  Ihe  priivislous  of  this  act,  or  any  rules 
or  regulations  in  pursuance  thereof  made  by 
Ihe  Secretary  of  Ihe  Interior,  shall  be  deemed 
guilljof  a  misdemeanor,  ami,  upon  convic- 
tion, shall  be  fined  In  any  sum  not  exceeding 
(500,  and  lo  which  may  be  added  ImpriiioQ- 
ment  for  any  term  not  exceeding  six  months." 
There  was  no  evidence  tending  to  show  that 
Ihelanda  where  tbe  wood  was  cut  were  min- 
eral, or  that  Id  culling,  handling,  or  removing 
tbe  wood  the  plaintifl*  had  complied  or  at- 


templed  to  comply  with  tbe  provisions  of  tb* 
above  act  or  with  the  rule*  or  regulatioaa  pre- 
scribed by  Ihe  Secretary  of  the  Interior. 

The  plainllffs  claim  Ibat  in  the  absence  of 
any  evidence  to  the  contrary,  the  preaumptioa 
is  that  when  they  cut  the  timber  Ibey  com- 
plied with  and  came  under  the  condlllons  pro- 
vided for  In  tbe  above  cited  act,  and  thai  the 
burden  rested  upon  the  defendant  to  show  that 
the  conditions  mentioned  In  the  act  bad  not 
been  complied  witb  by  thetii.  If  tbe  plaintiff* 
are  right  in  this  conleulion,  then  it  must  b» 
presumed  that  ibe  cutting  of  [be  timber  was 
lawful  and  the  plalnllffs  thereby  acquired  titlft 
to  it.  If,  bowever,  Ibey  are  in  error  In  their 
claim,  Ihen  It  appears  that  tbe  timber  never 
belonged  to  them,  and  that  fact  would  h 


most  material  bearing  upou  the  queslton 
whptber  they  had.  In  hct  or  in  law,  any  pos- 
session of  die  timber  at  (he  time  of  fts  do- 


•Tbe  sh»oluteownership  of  these  lBnds[370 
beingallbetimelnlbelJiiiled  Stales,  It  had  at 
owner  Ibe  same  right  and  dominion  over  them 
as  any  owner  would  have.  No  one  bad  tbe 
rlphUoenier  upon  tbe  lands;  noonelial  the 
right  to  cut  a  slick  of  limber  thereon  without 
its  consent.  Any  oue  so  going  upon  the  I ao< la 
nod  culling  timber  would  be  guilty  of  th* 
commisaloD  of  an  act  of  trespass.  Tbe  gov- 
ernment, bowever,  cbo'e  lo  make  some  excep- 
tions In  favor  of  ctrliiln  classes  of  people  tn 
whom  was  given  the  right  lo  cut  timber  for 
cerlaln  purposes:  |I)  Tbey  were  to  be  cllizeDi 
of  the  Uaiied  Stales;  (3)  bona  flde  residents  of 
the  state  or  territory  meolioned  in  Iba  act;  (3> 
they  were  to  be  permitted  to  fell  and  remove 
any  limber  or  trees  growing  or  being  on  the 
public  lands,  provided  they  were  mineral,  and 
not  subject  to  entry  under  existing  laws  of 
the  United  States;  and  tbey  were  authorized 
id  permitted  to  fell  and  remove  such  limber 
.ily  for  building,  agrlcuilural,  Diioiug.orotber 
domeslic  purposes.  The  culling  and  remiiy- 
Ing  were  to  be  done  under  rules  and  regjla- 
tlona  prescribed  by  the  Secretary  of  tbe  Inte- 
rior. Outalde  of  these  exceptions,  there  was 
no  right  In  any  person  to  cut  a  particle  of  tim- 
ber on  thesep'ubllc  lands  of  the  governmenL 
The  rigbt  to  cut  Is  exceptional  and  qulteuar- 
iw,  and  for  speclfled  purposes  only.  The 
■oad  eeneral  rule  Is  agalosl  Ihe  riglil.  If  the 
plalnllffs  bad  acquired  tbe  rlghl  by  reason  of 

tliance  with  the  provisions  of  the  stal- 
e  facts  should  bave  been  shown  by 
them.  The  presumplioa  In  the  absence  of 
evidence  is  that  tbe  cuUing  Is  Illegal.  VnUtt 
Statu  y.  Cook,  86  U,  S.  IB  Wall.  681  [23:  810). 
In  tbe  case  last  cited  It  was  held  that  the 
timber  upon  the  lands  occupied  by  the  Indiana 
could  not  be  cut  by  Ibem  for  purposes  of  sale 
alone,  but  that  It  could  be  cut  tor  the  purpose 
of  Improving  the  land  and  the  better  adapting 
It  to  convenient  occupation,  and  that  wbcs 
the  timber  bad  been  cut  Inctdenlally  for  the 
Improvement  of  Uie  land,  and  not  for  the  pur- 
pose of  cutting  and  selling  it,  there  was  ne 
restriction  on  tbe  sale  of  It.  Tbe  Indiana  hav- 
ing only  the  right  of  occupancy  in  the  lands, 
and.  therefore,  presumptively  no  right  to  cut 
timber  for  the  purpose  of  selling,  It  was  further 
heldtbattribe.v  cut 'limber  In  IheproceMlSTT 
of  Improving  the  land,  that  fact  must  be  siiov~~  ~ 
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the  pnmunptloii  wu  agkfnat  the  authority  to 
cut  and  kII  tfae  timber.  Every  purchiuer 
from  them.   It  wu  held,  was  charged   with 


chMer  to  show  that  the  ticnber  was  rightfully 
•eTflred  from  the  land.  Bo  here.  As  tho  gov- 
entment  wu  Ihe  ao]e  and  abeolule  owoer  of , 
these  lands  and  of  Ihe  timber  growing  thereon, 
the  presuDiptioD  would  be  against  the  right : 
of  any  third  penoD  to  cut  ihe  limber,  and 
If  be  claimed  the  right  by  virtue  of  any  au- 
thority or  license  given  him  by  the  owner,  that 
Is,  the  government,  be  would  be  compelled  to 
•how  It.  There  was  no  evidence  given  on  this 
subject  by  either  party,  and  hence  the  plain- 1 
tISs  did  not  satisfy  the  burden  of  proof  which 
rested  upon  (hem  in  this  behalf. 

Again,  the  consent  to  cut  timber  grnnted  by 
the  act  of  1876  being  upon  Ibe  condiUons  and 
for  the  purposes  Iberelii  specified  and  lo  the 
clasMs  nf  persons  therein  deecrl bed,  whether  Ibe 
ptalDiiffs,  who  did  this  cutting,  had  complied 
with  thoee  conditions  and  had  cut  timber  for 
the  purposeH  mentioned,  and  were  wilbln  the 
class  of  persons  described  In  the  staiute,  were 
facW  which  rested  peculiarly  wilLln  their 
own  knowledge,  the  burden  of  showing  wblcb 
would  nnlu rally  nnd  rightfully  be  CREt  upon 
them.  As  ihe  plaintiffs  failed  to  show  Ibat 
they  came  within  the  conditions  and  excep- 
tions specified  In  the  act  of  1678.  tlie  presump- 
tion that  the.v  cut  the  timber  llteeally  became 
conclusive.  Nor  did  the  plalntiSs  obisin  any 
rights  under  g  8  of  the  laws  of  Congress  ap- 

Kived  March  8,  18B1,  entitled  "An  Act  to 
peal  Timber  Culture  Law  and  for  Oiber 
Purposes."  !6  Slat,  at  L.  lOSS.  That  Beclinn 
was  amended  by  ibe  act  approved  on  the  snnie 
day.  March  8.  IBQI,  26  Stal.  at  L.  1093.  Nei- 
ther section  grants  any  relief  lu  one  situated 
like  tbe  plaintiffs.  The  section  In  either  act 
looks  to  a  criminal  prosecution  or  civil  ac- 
tiOD  by  the  United  States  for  trespass  upon 
public  timber  lands  to  recover  for  the  limber 
and  lumber  cut  Ibereon,  and  ll  Is  provided  tbat 
It  should  be  a  defense  if  the  defendant  should 
ihnwthatthe  timber  was  socut  or  removed  by  a 
STSlresideot  of  tbe  'slate  or  territory  for  agri- 
cultural, mining,  manufacturing,  or  domestic 
purposes,  and  had  not  been  transported  out  of 
the  same.  If  tbe  plsintiSs  had  shown  these 
(acts  tbey  would  have  proved  enough  to  lusiain 
I  heir  case  on  this  point.  They  showed  notb- 
iDg  upon  tbe  subject.  It  la  not  a  case  of  con- 
donation. It  is  simply  B  question  whether  Ibe 
plaintiffs  have  brought  themselves  within  any 
of  Ibe  exceptions  provided  for  In  the  statute 
of  1ST8.  and  we  hold  that  the  burden  was  upon 
tbem  to  show  the  facts  which  constituted  the 
exception  if  they  eiisted. 

We  have,  then,  an  act  of  pure  trespnss,  com- 
mliled  bv  Ibe  plaintiffs  in  entering  upon  the 
lands  of  tbe  government  and  cutting  down 
trees  belonging  to  Ihe  owner  of  such  lands. 
We  find  that  the  title  to  the  timber  was  In  the 
government  before  It  was  cut,  and  that  tbe  ti- 
tle remained  in  the  government  subsequently 
to  the  cutting.  The  plaintiffs  still  being  tres- 
passers, slllll>efng  utterly  without  title  to  tbe 
wood  thus  cut,  ubanged  Ita  titiu  from  one 
part  of  the  land  belonging  to  the  government 
toanotber  part  of  the  land  belonging  to  the 
lame  owner.  The  plaintiffs  In  going  or  being 
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upon  the  land  at  all  for  tbe  purpoae  of  lIlBgall  j 
culling  or  removing  timber  are  trespassers; 
Ihey  neither  own  It  nor  claim  to  own  it,  nor 
have  they  tbe  ilii^btest  title  to  or  Interest  in  It, 
nor  any  ownerabip  of  or  title  to  tbe  timber 
which  tbey  have  illegally  cut.  They  have 
carried  property  which  did  not  belong  fri  tbem, 
which  tbey  acquired  and  took  by  means  of 
this  trespass,  from  one  part  of  tbe  owner'sdo- 
maln  to  another  part  tbereof.  Can  tbey  be 
caitl  under  such  clrcumslances  to  be  in  posses- 
sion of  such  property!  Can  tbey  be  in  pos- 
session of  properly  to  which  they  bsve  not 
the  slightest  title,  wblle  that  property  remains 
upon  the  land  of  the  owner,  from  which  land 
the  trees  were  cut  nnd  upon  which  land  the 
plaintiffacould  not  (for  the  purpose  of  Illegally 
cutting  or  removinir  limber)  enter  or  remain 
for  one  moment  nltbout  the  commission  of 
a  trespass?  Tbcse  facts bein^proved,  Istbere 
any  such  possession  as  is  prima  facieevideniM 
of  title,  rigbt,  or  ownership  In  Ibe  plaintiffs 
such  as  will  cnsble  tbem  to  maintain  an  aclton 
against  a  wrongdoer  for  the  negligent  dwlnir- 
tlonoflhis 'property?  Wethlnknot.  ItlF[379 
not  ncase  for  the  application  of  the  principle 
Ibat  mere  po«seeaion  is  sufflcient  In  order 
to  mslntaln  an  action  against  a  wroagdoer. 
There  Is  no  possession  In  this  case,  Tbe  plain- 
tiffs in  tbe  course  of  tbeir  evidence  show  that 
Ibey  have  no  title  to  the  wood,  and  at  tbe 
same  lime  Ibey  show  tbat  they  were  not  In 
possession  of  It,  As  tbe  wood  in  question  be- 
longed lo  tbe  United  States  at  the  lime  of  ita 
desiruction,  and  at  that  time  was  piled  on  ita 
own  lands,  we  fail  to  see  why  the  government 
could  not  DOW  commence  an  action  against 
Ibe  coinpaoy  to  recover  Ihe  value  of  tbe  wood, 
and  If  negligence  were  proved  succeed  1b  Ita 
suit.  If  plaintiffs'  action  could  be  sustained, 
llie  judgment    herein    would   be   no   bar    lo 


tect  io  the  payment  of  damages  twice  over, 
t  seems  to  us  quite  clear  that  Ibe  plaintiffs 
have  shown  no  such  possession  as  would  be 
neceesHry  to  sustain  this  action,  even  if  Ihe 
defendant  were  not  permitted  to  show  title  in 
a  third  person  without  connecting  itself  with 
the  stranger.  Ills  unnecessary  tosay  whether 
the  plaintiffs  would  have  proved  a  good  cause 
of  action  by  proof  of  possession  merely,  it 
Ibe  facts  Id  regard  lo  tbe  illegal  character  of 
Ibe  culling  bad  also  beeo  proved. 

A  reference  to  a  few  cases  in  Ibe  state 
courts  will  not  be  out  of  plsce. 

In  Ibe  ease  of  TurUy  v.  Tucker.  6  Mo.  683, 
3!1  Am,  Dec.  449,  it  appeared  that  ibe  plain- 
tiffs were  owners  of  a  saw  mill,  and  cut 
down  trees  on  the  public  lands  and  marlied 
Ibem.  In  convenient  lengths,  for  tbeir  purposes. 
While  tbe  logs  remained  where  felled  a  por- 
tion of  Ibem  wns  tskeo  by  Tucker  to  bis  mill, 
and  Ibe  plainiiff  sued  the  defendant  in  an  ac- 
tion of  trover,  for  tbe  value  of  tbe  logs  thus 
taken.  Tbe  defendants  requested  the  court  to 
charge  that  if  tbe  jury  found  tbal  tbe  plaintiff 
cut  tbe  timber  taken  by  the  defendant,  without 
a  bona  Bde  view  to  its  use.  and  did  not  iise  tbe 
same,  the  limber  being  ind  appertaining  to  the 
public  domain  and  tyine  at  tbe  place  where 
felled,  then  tbe  plaintiff  was  a  trespasser 
against  the  United  Stales,  and  could  not  re- 
cover against  the  defendant  for  using  apart  of 
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Hiid  timber.  ThU  wu  nf  Died,  md  on  tbe  cod- 
S80]tnrj  *tbe  court  lurtructed  tbe  jury  tb«t 
"altbough  tbe  loft*  rolgbl  bare  been  cut  by 
pIsiDtiff.  on  tbe  public  ground  for  their  owd 
uie,  yet  tbey  acquired  lucb  property  in  (be 
loK*  aa  would  enablft  Ibem  to  malDtslii  ao  ac- 
tion of  trofer  for  tbe  logi  againat  a  wrong- 
doer." Tbe  JQbtructioD  actually  given  wa< 
held  to  be  erroneout.  It  li  true  ibe  acllon  U 
dncribed  u  one  of  trover,  but  the  prluciple 
laid  down  tn  tbe  opinion  la  quite  pertinent 
here.  The  court  iays;  "The  autborlliee  ire 
very  clear  that  mere  poteeulon  li  only  prima 
facie  evidence  of  properly  to  maintain  this 
action  agaiuai  a  nrongdoer."  Tbe  question 
was.  whether  the  plaintiff  by  cutting  timber 
on  tbe  land  of  the  United  Btates.  acquired 
euch  poMeadon.  There  wa«  evidence  which 
alone  and  unexplained  tended  to  eilabllib  the 
fact  of  poaaesaioD.  but  there  were  ol  her  facts 
connected  with  tbe  poeaewlon  which  at  tbe 
aame  time  proved  It  to  have  arlaen  out  of  a 
tort,  and  (hat  kind  of  poeaeaalon  was  held  to 
be  iDiufflcieDt,  because  tbe  evidence,  while 
lending  to  eetabllab  poastaslon.  at  the  same 
time  and  thereby,  proved  an  absolute  prop- 
erty In  another.  In  other  words,  tbe  lor- 
tiouB  possession  was  held  to  be  no  posieiaton 
In  that  naae.  In  the  case  at  bar  the  title  to  tbe 
property  was  at  tbe  time  of  its  destruction  in 
tbe  guvernment;  tbe  property  was  then  on 
Jand  owned  by  the  government:  the  plaintiflB 
ha<i  no  rigbt  or  title  to  that  land,  and  made  no 
claim  of  title  lo  or  ioterett  In  it:  and  on  these 
facis  tbe  plaintiffs  cannot  be  held  to  bave  been 
InpoMeaxIon  of  the  property. 

In  Ohio  A  M-  H.  Co.  t.  Jonei.  S7  III.  41,  It 
was  beld  that  to  aulborlia  one  to  recover  tor 
an  Injury  tu  properly  he  roust  show  that  be  Is 
the  absolute  nr  qualified  owner  thereof.  It 
was  staled  In  thai  case  that  there  was  no  evi- 
dence that  tbe  plaintiff  was  tbe  owner  of  Ihe 
propettv  or  that  be  had  pnasession  of  tt,  and 
thai  although  roasaesion  might  bfi  evidence  of 
ownership,  there  must  be  some  evidence  of 
pOBSeailon.  As  there  was  none.  Ibe  court  re- 
versed  tbe  Judgment  for  tbe  plaintiff. 

In  Murphy  v.  Bioux  Gity  *  P.  R.  Co.  65  Iowa, 
478,  89  Am.  Rep.  175,  It  wai  held  Ibat  one 
who,  without  authority,  cuts  and  stacks  bay 
on  unenclosed  prairie  owned  by  olbem.Rcquirea 
381]  no  property  la  such  hay,  and  'bavlng 
neilherowQetshlpnorpoaaession,  cannot  main- 
tain an  action  for  Its  destruclioD.  The  plain- 
tiff brought  his  acllon  to  recover  for  an  alleged 
ne^'ligent  setting  fire  lo  the  prairie  and  per- 
miiting  It  to  escape,  thereby  burning  1«8  tons 
of  bay,  of  which  Ibe  plainllS  alleged  he  was 
tbe  owner.  The  answer  denied  that  Ibe  plain- 
tiff was  Ibe  owner  of  the  hay  alleged  lo  have 
been  burned.  The  trial  waa  bv  Jury  and  re- 
sulted la  a  verdict  for  the  plainllO  for  the 
value  of  tbe  hay.  Respecting  his  ownership, 
the  plaintiff  teslifled  that  tbe  bay  was  on  un- 
enclosed prairie.  "Tbe  land  upon  which  I  cut 
Ibis  grass  and  stacked  the  hay  was  not  mine. 
I  had  gone  onto  tbe  land  and  cut  the  Krass  and 
stacked  it.  A[y  claltn  to  be  owner  of  the  hay 
is  l)ased  on  this.  I  cut  It  and  put  it  up;  that 
la  all  tbe  claim  I  have.  I  bad  no  license  to  cut 
or  Slack  hay  Ibere."  Tbe  defendant  asked 
the  court  lo  InslrucI  tbe  Jury  that  If  it  found 
"from  the  leatifflony  that  the  plaintiff  bad  cut 
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and  stacked  the  hay,  for  tb«  burainf  ofwhkh 
he  seeks  to  recover  In  this  action,  upon  land 
which  he  did  not  own,  and  If  you  further  Ond 
that  tbe  plaintiff  bad  no  license  or  permlsaloa 
to  cut  the  grass  upon  laid  land,  and  alack  ttaa 
hay  therefrom  ihereon,  Ibe  title  lo  Mid  bay  ao 
cut  and  stacked  waa  not  in  tbe  plaintiff,  and 
he  cannot  maintain  aa  action  to  recover  for  Iba 
Jcsiructloo  thereof  by  fire  which  burned  over 
the  prairie  upon  which  the  samewaastocked." 
This  was  refused.  The  court  did  Instruct  Um 
Jury  ihai,  "in  theabsenceof  sometllleorright 
of  defendant  in  the  land  upon  whicb  the  graaa 
was  alacked,  and  from  which  It  vraa  grown 
and  cut,  the  ownership  of  the  bay  In  plaiotill, 
aa  against  tbe  defendaul,  is  not  disproved  by 
showing  Uiat  Ibe  said  land  from  wblch  Um 
grass  was  grown  aad  cut,  and  upon  which  It 


aa  Mainat  defendant  by  abowins  that  ibe  plain- 
tiff had  no  license  or  permit  from  tbe  ownar 
of  the  land  to  cut  tbe  graaa  or  stack  Um  mat 
upon  tbe  land  where  it  waa  burned."  Tbe 
court  held  that  upon  authority  as  well  aa  upcm 

firinclple,  aa  the  plaintiff  enterad  upon  tbe 
and  of  another  without  license  and  cut  graaa 
therefrom  and  made  bay,  lie  acquired  no  prop- 
erty therein,  and  (hat,  "aa  be  did  not  own  tbe 
*laDd  upon  which  the  hay  waaatacked,  [3SS 
he  had  no  constructive  poaseialoa  of  it;  having 
neither  title  nor  poBseasioa.it  aeenuio  be  a  nec- 
essary consequence  that  he  cannot  recover." 
This  seems  lo  be  very  much  such  a  case  aa 
tbe  one  at  bar.  In  the  one  case  the  bay  was 
cut  from  land  not  owned  by  the  plaiulifl,  and 
wai  stacked  by  him  thereon, and  wasdcstroyad 
by  .fire  alleged  to  have  l>een  the  negligent  act 
of  the  defendant.  In  tbe  other  the  wood  la 
cut  from  land  not  owned  by  plalntlff&And  la 
piled  upon  land  not  owned  by  them,  and  while 
thus  piled  Is  destroyed  by  the  negligent  act  of 
tbe  defendanl:  and  yet  ii  was  beld  in  the  Iowa 
case  that  Ihe  plaintiff  had  no  auficlent  posaes- 
sioa  of  the  property  destroyed  lo  maintain  Um 
action.  We  see  no  reason  why  Ibe  aame  rul« 
should  not  be  applied  to  this  case. 

In  iliuourt  P.  R.  Co.  v.  CMlhn.  81  Tax. 
383,  18  L.  R.  A.  S49,  tbe  supreme  court  cS 
Texas  laid  down  the  proposition,  "that  If  It  la 
eslabllihed  Ibat  the  plaintiff  waa  not  the  owow 
of  tbe  property  and  had  no  other  Inlereet 
therein  than  tbe  bare  poaaeaslon  thereof,  tben, 
where  tbe  measure  o(  damage  relied  upon  la 
tbe  value  of  the  property  injured,  destroyed, 
or  converted.  In  such  eaaetbedefendant  would 
not  be  legally  liable  to  cotnpeaHLte  the  plaia- 
tiff  for  the  value  of  property  which  he  did  not 
owa,  and  ougbt  to  be  permitted  to  prove  UUe 
in  a  third  party,  not  only  for  the  purpoee  of 
disproving  Ibe  ptainllS's  right,  or  rather 
claim,  for  damages  without  an  injury  to  him- 
self, but  also  to  avoid  being  compelled  to  rt 


,e  InJuiT 


or  a  title  in  the  defendant  is  eatabllshad,  bow- 
ever,  the  possessory  right  of  the  plaintiff  la 
sufficient  lo  Justify  a  full  recovery.  Hence  it 
is  correctly  said  that  the  aolual  poaaeaslon  n( 
property  is  prima  facie  proof  of  the  ownerablp 
thereof,  but  it  amounts  to  no  more  titan  thia. 
There  is  no  actual  possession  In  such  ■  case 
Bi  this  wliere  tbe  property  belong*  to  a  third 
16SII.S. 
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person,  and  U  atlll  on  the  prenibes  of  that 
tliird  penoD,  to  go  upon  which  Is  an  act  of 
trespass  on  the  part  of  Ihe  Individual clalmtag 
lo  he  In  pouessiOD  of  tbe  property.  Neltber 
on  may  constructive  pnsses^ioQ  bebssed  upon 
these  facts.  Hence  It  would  appear  thai  plilo- 
3S3]liaB  had  *Iaiied  to  malnlala  Iheir  action 
(or  the  wood  cut  bj  Ihemselves. 

Tbej  do  Doi  occupy  au;  more  adraotageous 
position  In  regard  to  the  wood  purchased  by 
them  from  those  who  had  with  theli  koontedge 
cm  it  from  the  lands  of  Ibe  United  Blales. 
Plainilfls  had  the  same  rights  only  as  the  per- 
sons from  whom  they  purchased,  and  could 
insintain  no  action  whlcii  they  could  not  maln- 
Uln.  BolleA  Woodtntiiare  Co.  f.  VniUd  8tala. 
lOa  D.  8.  432-435  [37:230,  281], 

Tbe  persons  from  whom  the  plaintiffs  pur- 
chased cut  the  liraber  under  the  same  ctrcum- 
Btances  as  the  plainlias  cut  that  which  they 
claim,  and  sucli  |>crsoas  bad  tbe  same  lights 
that  the  plaintiffs  bad,  and  no  more. 

The  court  should  have  charged  the  ]u^  as 
rsqiiesifd,  both  In  regxrd  to  Ibe  rights  of  the 
plalnlitTs  atthe  lime  of  tbe  flre  In  and  to  the 
wood  cut  by  them,  and  also  hs  to  tbeir  rights 
In  and  to  the  wood  purchased  by  them  rrom 

The  jjidgment  of  tie  circuit  court  of  appealt 
U  rnerted;  Vtajudgmtnt  of  ihe  eirtvU  eovTt  it 
reterted,  and  ihe  cnuse  remanded  to  that  court 
With  instructions  to  graut  a  new  trial 


CHARLES- McINTIRE.  Jr..  Admr  of 
Chaklhs  McIktike,  DeceHsed,  Flff.  in 
Err.. 

EDWIH  A.  McINTIRE  rr  Ai. 

<See&  C  Beporur's  ed.  88&«ft-) 


L   Immaletial  attentions  which  do  not  mat«rtB)lT 

otaanRe  a  will,  aod  wbloh  are  not  or  such  s  nature 
as  U>  Jusllt;  tbe  presumplloa  tbult  had  been  to- 
voked  In  whole  or  In  part,  will  not  be  iuncient 
BTuuDil  for  getclng  salde  the  probate  or  the  wlU. 
■.  Testlmonrof wltDcmesthatODefoldofpaperon 
which  a  oodlcll  ton  will  was  wrltteo.  twlDfcatiout 
one  Cou  rth  ot  a  half  afaceC  had  t>e«n  utia  on  after 
they  read  tbe  documeDt,  and  thai  It  ooolalned  a 
memorandum  as  id  the  KiBwea  of  the  lealalor, 

tatnod  ai>r thing  else,  Is  losutSalent  BTOuod  for 

BDnulllnB  the  protMte  of    the   wlil,— eepeclall; 

when  iheybelievedatthe  time  nfreadlng  tbe  will 

thai  tber  were  blneflclariw  nnder  It. 

[No.  142.] 

Arguai  March  1.1.  18H6.    Deeidtd  Apnl  IS. 

1396. 

Fr  ERROR  to  the   Supreme  Court  of   the 
DUtrlct  of  Columbia  to  review  a  judgment 

Nora.— At (o InterprdiMiOTi  of  iBlUt;  ixlaviono/ 
U^lurta  ooik™,— see  note  to  Pniy  v.  Belt.  J:  SOD. 

not  dom\ca  ot  talatoT  oortrni  voMtt]/  of  viS  and 
dWrlbutlnii.-  /orrign  iMU  nccwurv  to  be  pmwil 
where  OMcti  ore-see  note  toBmlth  v.  Ualou  Bank, 

1ft!  V.  S.  V.  S..  Book  4a  A 


of  that  court  onrraltng  a  mottoo  for  a  new 

trini  and  affirming  the  judgment  of  tbe  Bprcial 
Term  of  that  court  In  lavor  of  the  defendHota. 
Edwin  A.  Mclnlire  et  ai.,  In  procevdiDgs 
broufibt  by  Charles  Mclnlire  to  set  aside  a  wul 
of  David  Mclnlire.     Affirmed. 

Bee  same  case  below,  b  Msckey,  48S. 

Tbe  facts  are  stated  Id  Ibe  opinion. 

Mtun.  Wm.  G.  Johnaoii.  Ckldcron 
Carliale.  and  Jeremiah  M.  WiUon,  for  plalD- 
tiff  in  error: 

The  caveator  was  eoltiled  to  have  submitted 
to  the  jury  Ihe  question   whether  (he  paper* 

Eurporting  to  be  Ibe  will  wereia  fact  executed 
y  David  Molntire. 

QreenUaf  v.  Birth,  84  U.  S.  0  Pet.  2SB 
{9:  IM);  O/irtapea/re  d  0.  Canal  Od.  v.  Knapp, 
84  n.  S.  9  Pet.  567,  668  (0:  232):  Boglit  v. 
TrawUrif  In:  Co.  118  U.  8.  830,  331  (28:  990); 
Phanix  Mut.  L.  Int.  Co.  v,  Dotter,  106  U.  8. 
83  137:  661;  PleiMntt  v.  Fant,  89  U.  8.  22 
Wall.  133  (22;  733);  EiHag  v.  Burnet,  36  D.  8. 
11  Pet.  50  (9:  628);  United  Stale*  v.  Lavi.  87 
U.  8.  12  Pet.  B  (9:  978);  Bank  of  tht  MttropoiiM 
V.  Qutitehlick,  89  U.  8.  14  Pet.  80.  81  (10:  810, 
811);  iZfOdv.fiar^OM.  1050.8.45(26:  1028). 

The  caveator  was  entilled  to  have  submitled 
lo  the  jiiry  Ibe  question  wbclber  tbe  paper  now 
bearing  dnie  January  7, 1880.  bad  Iwen  revoked 
by  the  testnlor.  If  in  fact  it  was  made  by  him. 

BarroU  v.  lUading.  5  Harr.  &  3.  178;  Fegg 
V.  Warford.  4  Md.  393,  894;  BarrM  v.  Pttert, 
20Md.  178. 

Mr.  Enoch  Totten.  fordefendanlsio  error: 

Alieraitons  to  affect  a  deed,  bond,  or  con- 
tract must  be  material  alterationa. 

Bad  V.  Kemp,  16  III.  44S;  StaU  v.  Speneer, 
26  U.  S.  1  Pel.  653(7:  2501. 

Alterations  in  a  will  made  by  a  stranger  do 
notaffect  tbe  validity  of  the  testament  in  other 

GrvbU  T.  McDonald.  91  Pa.  241;  Smith  v. 
Ffnner.  1  GalL  174;  Parker  v.  Aih.  1  Vern. 
356;  Pl-me  v.  Beale.  1  P.  Wms.  889;  Hainti 
V.  Hainet.  2  Tern.  441;  Matm  V.  PovUon,  40 
Hd.  S68. 

The  dale  Is  no  part  of  tbe  will. 

Deakint  v.  H-UU.  7  Gill  &  J.  811;  WngAt 
V.   Wriglit,  5  Ind.  BB2. 

Tbe  court  must  detetmine  the  materiality  ot 
the  alterations  and  it  la  error  to  submit  that  to 
the  jury. 

Steele  v.  Speneer.  26  U.  8.  1  Pet.  (S61  (7:  262). 

It  was  for  the  jury  to  determine  whether  the 
aileratloQ  was  made  before  or  after  tta  exeru- 
tion  and  with  or  without  the  consent  of  tbe 

Miliikm  v.  Marlir^  66111.  20. 

It  was  the  dutv  of  the  court  to  Instruct  the 
jury  to  find  all  tne  isauea  for  the  defendants. 

PUai-nti  V.  Fant.  89  U.  8.  22  Wall.  123 
(3?:  783);  RandaU  v.  Baltimore  &  0.  B.  Uo. 
100  U.  8.  480  (27:  1004);  HoberUon  v.  Edilhoff, 
182  U.  S.  ei4  (33:  477j;  Marthall  v.  Hubbard, 
117  n.  8.  419  (29:  930);  Ilnthaaay  v.  Batt 
Tenneuee,  Y.  <t  0.  B.  Co.  39  Fed.  Rep.  48V; 
Metropolitan  B.  Co.  *.  Jfoore,  131  U.  8.  S70 
(80:  1029). 

Mr.  Juitiet  Whlt«  delivered  the  oploion  of 
tbe  court: 

The  question  for  our  determination  ta 
whither  the  supreme  court  of  tbo  District  ot 
1  100» 

D„..,.dn,t.,OOglC 


SH-HSt                            BuPBKMB  Court  w  tbb  DnnD  SrATn.                    Ucr.  Tkkh. 

Cnlambla,  at  a  genenil  term  thereof,  erred  In  Brother  Bdwln'i  children.    The  reantnder  If 

nftlrmliiic  the  action  of  a  special  lenn  of  the  aey,   is   to  be  equaJlj  divided  Between   mj 

court.  •Itting  a«  a  circuit  court.  Id  peremp-  Brother*  Edwin  and  Charles  children, 

torlly  luBiructlng  a  Jury  to  flnd  certain  luuee  David  Uclntlre.    (Settl.) 

Id  a  will  conteet  favorably  to  the  defeodanta.  (Indoraed  on  back:} 

The  CUDleat  in  question  was  begun  by  Charles  The  Judxes  of  the  Courts,  lay  It  down  as  » 

Urlntlrn  In  Ilie  probate  branch  of  the  court,  rule  In  law,  that,  what  a  person  leaves  in  his, 

for  the  purpose  of  anDullleg  the  probste  oF  a  handwritlUK.  ""^^^  bis  name  attached,  la  bta, 

cenaln  alleged  last  will  and   teeiameDt  ot  bis  Will,  and  it  la  the  law.     Tbe  law,  requirea  n 


.      .  .     fntiff,  David  Mclntlro. 

by  hla  w>n,   his  duly  qualified  admlnUlrator,  January  1   1080 

who  was  also,  in  hla  IndlTidual  capacity,  a  ai  „-  Jeath.  or  after  1  wiah  my  body  to  bo 

leeatee  under  tbe  probated  will.  taken  to  Philadelphia,  and  deposited  in  tbe 

iMues  were  framed  n  the  probaie  branch  -Macphelah  Cemetery"  Vault  with  tbe  cover 
and  certlfled  lo  the  circuit  court  to  be  deter-  unacrued  and  remain  in  that  condition  until 
mined  by  a  Jury.  The  opinion  of  tbe  general  uienda  or  relativea  are  satlafled,  and  then  de- 
term  la  reported  In  8  Mackey,  482  poelied  In  the  lot  with  the  other  graves.    And 

The  following  facta  were  ear abli shed,  and  providing  "Macphelah  Cemetery"  should  be 

are  necessary  lolw  stated  for  a  proper  under-  ^y  ^nd  a  dUposiilon  of  thoae  made  In  the 

'*'^°!?f£!  .  "."^■"L...  ...    ™.    ._,            ^  family  lot,  by  the  family,  then  the  Instnictlon 

David  Mclntire  resided  In  Washington  from  ^  .[^tej  ^i^j^e  la  to  follow  that  disposition 

about  1866  until  hts  death,   at   the   age    of  David  Mclntyre  or  tiro. 

r;,rmL;;Vrd'le?ran^^r  cr.n^^io,=o?  To  Provi^  for  tbe  demUs  when  It  should 

personal  property  esceeding  »50,000  In  va?ue,  «""«;   '"'''«    ««"    Pu*"'"f,"''  ?^   ""«.  ^7, 

!md  the  fallowing  collalerafklLidred:   Charlei  <='"'''P8  '"  'o.K°  '°  '""^  "■»'  '^"^  **:    « 

Mclntire.  a  younger   brother,    and  bis  son  S^^"  7 '""S^ir*, ".??''■*",?.    ""I"  "* 

Charle.  McIotlre.*Jr. :   Edwin  A.  Mclnlire.  bemadeaod  divided  so  recipients  may  havea 

Manha  Mclnllre,  Eliiabelh  M.  Teat,  Emma  word  and  be  aalisfled  nephew,  flr.t—1  do  not 

T.  Mclnlire,  and  Adaline  Mclntire.  children  !»T«  ">«■»  *'*■  1'^1I»=T  U-ey  "uai  take  them  as 

of  a   predeceased   elder   brolber.   Edwin    T.  ''"'''^"r-.   T<*"°1'' V,°^'!'k';*^  »•*'*''  "^ 

Mclntire;  and  also  tbe  following  grandoieces  ««?«'"  Z^'^T'  ^,1^°^  """  ^^5^*"'^  "* 

386]  and  "grandnephe-s:   Annie  Laura  Mc  •"!'«  •*«  ">"  *°"'=  ^'"^  '"  '*'n'li''yS 

Iniire,  wife  of  William  T.  GalltheriEmma  V.,  "•  ""■"■ 

William  E,,  and  Heery  N.  Mclnlire,  children  You  must  act  understand iogly  there  will  be 

of  Henry  Mclntire.  a  oeceasGd  son  of  the  tcs-  no  mooey  in  baok. 

tator's    elder    brother,   Bdwiu    T,    Mclntire.  If  tbe  articles  are  worth  having.     To  give 

For   several   years  Immediately  prior   to  bis  Mtisfaction  to  all   intereeied.      Provided  the 

death  David  Mclnlire  lived  at  the  home  of  surroundings  ahould  be  disturbed.     That  U 

William  T.  Oalllber,  husttand  of  bis  grand-  tbenames  i  have  wriiteDdownwltb tbearticle* 

niece  Annie  Laura.  alUched  to  tbem.     It  Ismy  intention  Ihat  Ibey 

Four  or  five  hours  after  tbe  death  of  David  take  them  as  their  own.        David  Hclotlre. 

Mclnlire   an  examination    was  made  by  bis  „,    , ,        ,,„  .,     «            ^    i       •  , 

nephew.   Edwin   A.    Mclntire.   and    by   Mr.  To  LlKy  M  Intire  Teat  a*  she  Isralsliig  more 

Galliher  and  bis  wife,  and  her  sisier  Emma  V.  *"?»■    H"""  >"?  C"***  T^*^    ""',  "    k^'?* 

Mclntire,  of  a  chest  which  bad  belonged  lo  9'  wearing  apparel,  ctwt  vest,  panis,  ahirii, 

decedent,  and  In  a  tin  case  therein  wer«  found  drawers,  socks.  eW!.     The   srite  double  shawl, 

two  separate  writings,  which  were  read  and  »"«  "gelable  studs  ^  with  the  shina.    The 

examined  by  each  oSe  present.     On  Aprils.  •ewioRapparolusTbeO  glass  stopper  vials. 

1B84.  these  documents,  pasted  togelLer.  were  TofemmaV.     The  writing  desk   with  ^ 

proved,  in  the  probate  branch  of  the  luprerae  *e  writing  •??>'«"•  pen*.  Ink,  paper,  en vfr 

Muri  of  the  district.  «s  tbe  last  will  and  testa-  '"P^;   P*°f'''-    T"',?".'^?  ""■""■■  "^ ''* 

mentor  Mr.  Intlre,   by  the  joint  affidavit  of  ''■r5''"^'''™L,V"',K"''' "^•■.  ,              „<.» 

the  four  persons  above  named,  who.  as  above  'ToChas.  M'ln.'re  Jr    The  tele«!opfr  [387 

slated,  flVst  inspecled   the  writings  after  tbe  gun  and  one  pocket  knife,  Webalera  Diclion- 

dcalb   of   Ihe  testator.     The  docutnenls  were  "L";*  P'>cket  B„ok.            ^    ,  ,    „ 

udmiiled  to  probate  on  April  19.1884,  aod  The  linen  Pocket  handkerchief  lo  Normy. 

lelters  of  admlnistrallon  Issued  to  E.  A..  Mc-  _  ^he    sachel   &    airap.    Martha,    addyliM^ 

Iniire.    As   probated,  the    writing   read   aa  ^x^mA- 

follows:  It  will  subserve  cicarnees  of  alatement  lo 

January  Tih,  1860.  meutlon  here  that  the  aum  speclOcally  given. 

This  my  last  will  and  Testament.     1  David  by  the  writing  rtaied  January  7.  1880.  lo  the 

Mclntire,  Tin  Plate  Worker,  of  tills  city  (of)  children  of  lesialor's  brother  Edwin,  equalled 

Do  will  Bequeath  or  Devise  to  my  Nephews  an  indebtedness  owing  lo  the  teaUior  by  Us 

and  NIecea  That  la  to  say.  From  July  the  first  younger  brother  Charles. 

Isl  eighteen  hundred  and  fifty  four  (1854)  To  In  Pebruan',  188S.  a  suit  was  Bled  on  tbft 

the  opening  of,  or  reading  of  this  Paper,  One  equliy  side  of  tbe  aupreme  court  of  the  Dla- 

thousand  three  hundred  and  fifty  dollars  and  met  uf  Columbia,  on  behalf  of  Charles  Mc- 

slxiy-four  cents  (1,350.04)  is  lo  be  calculated  Iniire.  Jr.,  and  Mrs.  Oalllber  and  her  alatei* 

at  Sit  6  per  cent  interest  That  amount  what-  and  broihers,  all  cisimlag  as  legatees  under 

ever  It  may  be  la  to  be  given  to  each  of  my  ihe  probated  will,  seeking  the  appointment  ol 

101ft  169  U.  & 
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UcIxTisi  y.  UcIktiri. 


ft  receUcT  to  lake  poHeulon  of  tbe  eaute  Id 
queatloQ  uDtfl  tbe  appotDtment  of  n  new  ad- 
min letratrir.  it  being  alleged  that  Edwin  A. 
Kclollre  had  been  guilt;  of  fraudulent  and 
detcptlve  pra<^tices,  thai  hU  bond  wns  in- 
■uffldent.  and  Ibal  the  ea'ate  was  not  safe  In 
lits  hnods.     An  amicable  aelllenient  of   Ihla 


■ult  t 


Shortly  after  Ihe  adjuslment  of  thia  suit,  on 
June  5,  1880.  these  contest  proceedings,  here* 
tnfore  referred  to  ai  begun  by  Charlea  Mcln- 
Ure.  were  litKtltuted  In  the  probate  brnnch. 

The  ameniled  peiltioD  nt  Charlea  Mrlnrlre 
cootaiDed  Ibe  following  alienation  with  refer- 
ence 10  the  alleged  InTalldlL;  of  the  will  in 
quest  ion : 

'-Petitioner  further  aaya,  upon  Information 
and  belief,  that  tbe  gald  paper- writing,  bearing 
dale  January  7.  18S0.  was  not  executed  by  Ihe 
aald  David  Mclnlire,  or,  if  ao  eieculed,  that 
lie  WAS  Qot  at  that  time  of  sound  mind  nor 
GonsrTou*of  tbe  cotitcnls  of  Ibe  Mine,  nor  that 
ie  executed  the  same  freel;  and  voluntarily, 
nnr  Ibat  tbe  same  Is  bis  flnal  and  complete  last 
vtliiaud  he  Is  advised  and  believes  tbat  the 
tal'l  pHper-wrlling  purporiinir  lo  be  Ihe  last 
will  and  testament  of  the  ea(<l  David  HcTntIre 
lave  been  fraudulently  altered  by  the  sniil 
Edwin  A.  McInllre  witb  the  intect  and  effect 
thereby  to  chest  and  defraud  the  next  of  kin 
of  said  decedent." 

Answers  were  flierf  on  behalf  of  Edwin  A. 
SHS]  Mclntlre,  bis  'sisters,  and  their  mother 
(as  asslgniM!  of  her  daughter  Adaline.  who  died 
Id  July,  ISS.!),  and  the  iaaues  certmed  lo  the  cir- 
cuit court  branch  to  be  determined  by  a  jury 
were  a*  follows: 

"1,  Was  the  paper- writing,  as  now  prohated 
and  now  bearing  dale  Jrinuary  T,  ISSO,  pur 
poTling  lo  be  tbe  last  will  and  testament  of 
said  DHvid  McTatire,  deceased,  executed  by 
■aid   David  Hclntire  In  due  form  aa  required 

"3.  Was  tbe  said  David  Mclntlre  at  the  lime 
of  the  alleged  execution  of  Ihe  said  pnper- 
wrlllng  as  now  probated  and  now  bearing 
date  January  T,  IBBO.  of  sound  ami  disposing 
mind  and  capable  of  making  a  valid  deed  or 


"3.  Were  Ibe  contents  of  tbe  said  paper- 
writing,  as  now  probated  and  now  bearlne 
date  January  T,  1980,  read  to  or  by  tbe  said 
David  Mcltillre  or  otherwise  made  hnonn  lo 
bim  at  or  bufore  the  exeeutioD  thereof? 

"4.  Was  the  said  ps per- writing,  as  nnwpro- 
bated  and  now  bearing  dale  January  7,  1880, 
executed  by  Ihe  said  Dnvld  Mclntlre  under 
the  undue  influence  or  by  tbe  fraud  of  any 
person  or  persons? 

"S.  Is  the  said  paper  writing,  as  now  pro- 
bated and  now  besrlng  date  January  7,  1880. 
tbe  complete  and  flnal  last  will  and  testament 
of  Ibe  FHid  David  Mclnliref 

"6.  ILis  the  said  paper- writing,  purporting 
to  be  the  Inst  will  and  testament  of  the  aaid 
David  Mclntlre,  deceased,  probated  on  Ihe  8lb 
day  of  April,  18M.  or  any  pari  thereof,  been 
fraudulentlyallereil  since  tbe  death  of  Ihe  aald 
David  Mclnlire,  and  before  the  probate  there- 
of, by  any  person  or  persons  to  Ibe  prejudice 
of  any  of  ibe  next  of  kin  or  bcirs-at-law  of 
aald  David  Mclntlre? 

"7.  Has  the  laid  tnilniment  purporting  to 
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mire,  deceased,  been  in  anr  respect  altered 
e  tbe  death  of  said  David  Mclntlre,  and. 
if  any  such  aileraliona  have  been  made,  what 
were  ibe  said  aileraliona  and  bow  wore  tbey 
made?  Were  such  alterations  made  by  any 
pari^  Interested  under  said  will  or  witb  the 
privity  of  any  parly  interested  under  said  wllll 

"8.  Has  tbe  said  instrument  purporting  to 
be  the  last  will  and  teatament  of  aald  David 
Mclntlre.  deceased,  or  any  part  thereof,  been 
revoked  I" 

■Two  ttlals  of  these  issues  were  had.fSSO 
On  the  first  the  findings  of  Ihe  Jury  were  set 
aside.  On  tbe  second  trial  (June.  1889)  th« 
court  instructed  Ihe  Jury  to  find  all  tbe  laauea 
favorably  lo  tbe  defendanls,  which  naa  done, 
and  tbe  general  term  overruled  a  motion  fur  a 
new  triaL 

Wttb  tbis  preliminary  statement,  we  coma 
to  the  consideration  of  the  question  whether 
the  trial  court  rightly  inslructed  tbe  Jury  to 
return  a  verdict  m  favor  of  the  defendant*. 
In  the  proceedings  before  tbe  Jury  no  attempt 
was  made  to  establish  Ibat  the  testator  bad 
ever  been  of  unsound  mind,  or  tbat  tbe  execu- 
tion of  the  testamentary  writings  in  queatioa 
were  tbe  result  of  the  exercise  upon  hlrn  Of 
any  undue  Influence,  hence  ihe  2d  and  4lh 
Issues  were  properlt  determined.  So,  also,  the 
evidence  all  tended  to  show  that  the  writings 
in  question  were  tbe  same  documents  which 
were  found  In  the  lln  case  belonging  to  tbe  de- 
ceased, and  that  the  ~  -  -  -  - 
handwriting,  except  in 
of  alleiatlon  or  supp 
wbicb  we  shall  hereal 

To  Ibe  f  xte 
ructions  gi 


In   his 
)  far  as  tbe  questions 
IS  ion  are  concerned, 
consider, 
therefore,  of  tbese  facts,  the 
by  Ibe  trial  court  were  also 


undoubtedly  o 

Tbe  real  controversy  is  whether  there  was 
proof  supporting  the  claim  tbat  material  alter- 
ations bad  l>een  made  in  tbe  will  after  ibe 
death  of  tbe  testator  and  before  lis  protiate, 
and  also  whether  there  was  proof  aiisininlDg 
tbe  charge  that  a  material  part  thereof  bad 
been  suppressed.  The  conflicting  contentions 
of  Ihe  parties  on  tbis  subject  are  as  follows: 
Tbe  conlestant  asserts  tbat  evidence  was  Intro- 
duced tending  to  show  that  the  will  proper, 
wlien  It  WRS  first  taken  by  Edwin  A.  Mclntlre 
inio  bis  possession,  was  dated  January  1, 1880, 
whereas  as  probated  it  reads  JanuTiry  7,  1880; 
that  Ihe  dale  of  tbe  second  paper  or  codicil 
had  been  altered  from  January  1,  1884,  so  as 
to  read  January  1,  16B0;  that  the  word  a  "Of 
the  city  of,"  in  tbe  will  proper,  bad  been  al- 
tered by  Edwin  A.  Mclnlire,  or  by  his  pro- 
curement, so  as  to  read  ''of  Ih la  city;"  that  the 
second  writing  or  codicil  which  diapoaed  of  tbe 
wearing  apparel  was  originally  a  full  double 
sheet  of  legal  cap  paper,  but  tbat  one  of  the 
folds,  that  IS,  one  fourth  of  a  half  ■sheel,[300 
which  had  upon  il  matter  written  by  the  testa- 
tor, bad  been  torn  oQ  after  it  bad  been  taken 
Into  E.  A.  Mrlntlre's  possession  and  before 
tbe  writing  was  probated;  that  the  proof 
showed  that  Ibis  was  done  with  tbe  conniv- 
ance of  the  defendants.  Tbe  defendants,  on 
Ibe  other  band,  assert  that  the  clear  prepon- 
derance of  proof  eslabllsbed  that  the  will  aa 
probated  was  In  the  condition  Id  which  It  waa 
found  after  the  death  of  the  teslalor.    Both 
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pRtttcB,  be«tdM  the  direct  erldence  by  them 
offered,  Introduced  qiucb  ladfrect  testivoDj 
to  BUStain  their  reapectlvepnelltotis.  Tfaus,  the 
Conte^Iant  sought  to  corroborate  hia  theorj 
Ihat  the  will  b~ad  been  mHterlally  altered  by 
leeilmony  golDK  to  show  that  subsequent  to 
January  1,  1B80,  the  teatator  had  become  uo- 
frlendly  to  the  conlealeea  who  are  nanud  lu 
the  alleged  writing,  and  had  preaumably  al- 
tered Ihe  will  which  he  bad  previously  wrlttea 
Id  their  favor.  Od  the  other  hand,  the  de- 
fendaDts  aeserl  that  their  conlentioD  la  forti- 
fied by  evideace  leodlug  to  show  that  prior 
and  Bubsequeot  to  the  1st  of  January,  1880. 
Ihe  testator  iras  greatly  ioceiised  at  his  brother 
Charles  because  of  the  eiiatence  of  a  long  oul- 
■landiiiK  iodebtedness  due  him  by  Ctiarles. 
which  has  been  heretofore  referred  to.  and 
therefore  bad  rt^aaon  not  to  make  a  will  in  his 
favor,  in  addilioD,  the  cnnteslant.  fn  order  to 
sustain  theallegedproof  of  material  alleratlODS 
and  suppteuiion,  offered  much  evidence,  which 
was  excluded,  which,  it  was  claimed,  if  it  bad 
been  admitted,  would  have  tended  to  show 
that  Edwin  A.  Hclntire,  wlih  tbe  approval  of 
Ihe  other  defendanta,  made  falae  representa- 
tions  to  the  probate  judge  in  procuring  the 
grant  of  letter*  of  administratioD  uod  In  fixing 
tbe  amount  of  the  bond  to  be  by  him  given  in 
that  capacliyi  that  deceptive  practices  wete 
resortea  to  to  prevent  the  testator's  brnilier 
CbnTles,  who  resided  In  Pennsylvania,  from 
seektog  to  qualify  as  adminidtralor,  and  that 
unlrutTifiil  and  fraudulent  statemcnls  were 
also  made  by  &.  A.  Mclollre  to  tbe  legatee, 
Charles  Hclntire.  Jr.,  to  his  attorneys  and  to 
Others  as  to  tbe  amount  of  the  estate  and  Its 
assets,  and  also  Ibat  E.  A.  Hclntire  concealed 


afalseinventQrv.  It  is  manifest  that  tbe 
391]  correctness  of  tbe  ruling  *oF  the  lower 
court  in  instructing  a  verdict,  as  well  tbe  ques- 
tion whether  prejudicial  error  resulted  from 
the  action  of  the  court  In  excluding  the  testl- 
mouy  as  to  Mclntlre's  misconduct  in  relation 
to  Ihe  inventory  and  bis  misrepresenlatlous 
and  fraudulent  action  as  to  other  matters 
(apart  from  the  alleged  alterations  or  Buppres- 
siOD  of  the  will),  must  depend  primanly  on 
whether  the  direct  testimony  as  to  alterations 
and  Buppresaion  left  it  uncertain  wbelber  such 
■Iterations  or  suppreaalon  were  of  a  vita!  char- 
acter. If  there  was  not  only  no  adequate 
proof  to  have  supported  a  verdict  resting  on 
tbe  fact  that  them  had  been  material  altera- 
tioDs  and  suppression,  but,  on  the  contrary. 
If  there  was  a  clear  prepoodcrnnce  of  proof 
the  other  way,  It  ia  obvious  that  it  becomes 
Immaterial  for  tbe  purpose  of  aacertalniog  the 
validity  of  the  will  to  determine  whether  or 
Dot.  In  other  reapccla,  Mclntlie  was  guilty  of 
fraud  and  wrougtloing. 

Id  examining  tbe  leatimony  for  tbe  purpose 
of  aHertaining  whether  there  Is  any  proof  of 
material  alteration  and  suppression  the  ques- 
tion TO  be  determined  la,  whether  there  was 
any  proof  of  such  alteration  or  suppression  as 
would  bavesiiBtained  an  afSrmalive answer  by 
(be  jury  to  tbe  eighth  issue.  Tbe  mere  fact 
that  the  proof  may  have  esiabllsbed  Dial  after 
the  death  of  tbe  testator  allerallona  were  made 
which  did  not  materially  change  tbe  will,  and 
which  were  not  of  such  a  nature  as  to  justify 
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tbe  preeumplloD  that  tbe  lealator  bad  revolted 
the  will,  in  whole  or  in  part,  would  not  have 
authorized  a  verdict,  the  result  of  which  would 
have  been  to  set  aside  the  probate  of  the  will. 
We  come  now  to  determine  whether  there 
was  evidence  that  there  had  been  such  mate- 
rial alterations  or  suppression  as  would  bare 
supported  a  verdict  settiog  aside  Ihewilt.  The 
only  witnesses  testifying  on  thb  subject  on  he- 
half  of  the  contestant  were  Mr.  and  Hn.  Oal- 
liher  aud  Emma  V.  Alctntire.  Before  exam- 
ining the  testimony  of  these  three  witnesses  it 
must  be  borne  in  mind,  as  already  stated,  that 
they  all  three  read  tbe  contents  of  the  doca- 
menia  In  question  after  the  death  of  David  Hc- 
lntire, when  they  were  first  taken  from  the  re- 
ceptacle In  which  they  were  found,  Tbesp  wfi. 


luliarly 


Interested  In  the  [303 


licipated  that  tbe  deceased  would  a  ..  . 

a  portion  of  bis  estate  to  tbe  children  of  bli 
dead  nephew,  with  whom  he  had  been  for 
many  years  in  direct  contact  under  the  same 
roof.  Seven  days  following  this  careful  read- 
ing and  inspection  of  the  papen.  they  stated 
under  oalb,  in  ao  affliiavii.  intended  to  be  the 
basis  for  tbe  admission  of  the  writings  to  pro- 
bate, Ibst  "  these  papers  were  discovered  in  a 
tin  case  in  a  cheat  Jate  the  properly  of  the  de- 
cedent: that  Ibey  are  now  ana  have  been  far 
^ears  past  well  acquainted  with  the  handwril- 
ing  of  the  deceased,  and  they  believe  the  en- 
tire writlngandalgnslures  are  in  bis  handwrit- 
ing." After  (be  will  bad  been  admitted  to 
probate  and  the  adminislralor  appointed  la 
February,  1885.  in  the  petition  died  in  the 
equity  suit,  supported  by  tbe  affidavits  of  thest 
witnesses,  they  treated  the  writings  In  question 
as  a  valid  will  of  David  Mclntire.and  ai  -* 
right 
wttni 
(olloi  . 

Mrs.  Galliber  testified  that  sbe  read  over  Om 
papers  when  Ibey  were  found,  and  that  the  one 
dated  January  1, 1880,  originally  bore  the  data 
January  1,  1834.  while  the  one  now  dated  Jan- 
uary 7,  1880,  originally  read  January  1,  1830, 
ancf  tbe  latter  paper  had  on  it  the  words  "'  of 
tbe  city  of."  instead  of  the  worda.  as  now,  "of 
this  city:"  that  the  document  was  written  on 
a  new,  full  length  sheet  of  paper,  one  eighth 
of  which  is  now  missing,  and  "  looked  as  if  It 
had  been  just  written,  folded  and  put  In  the 
cbest."  The  two  papers  were  disjoined.  Tbe 
next  she  saw  of  the  papers,  after  Edwin  A. 
Mclotire  retained  possession  of  tbem.  was  ia 
the  probate  court,  on  April  8,  188-1.  when  sb« 
deposed  to  Ibeir  genuineneaa.  She  said  ihe 
then  noticed  tbe  coonge  in  Ihe  date,  and  the 
alteration  of  the  words  "  of  the  city  of."  and 
called  the  attention  of  her  uncle  (E.  A.  Ucln- 
llre)  thereto,  who  replied  tbal  he  thought  It 
Dctter  to  have  them  both  one  date,  and  that  be 
altered  tbe  will  to  read  "of  this  city,  .  .  . 
because  otherwise  be  would  have  to  take  1( 
to  PhliadelnhiB  to  probate  it.  and  he  could  not 

Slve  bond  lliere."  Mrs.  Galliber  further  teatl- 
ed  tbal  sbe  did  not  think  she  noticed  at  ibat 
lime  that  a  part  of  the  will  bad  been  *torn[303 
off.  She  was  asked  the  question,  "At  Ihl 
time  of  signing  this  affidavit  did  you  know 
that  those  papers  had  been  altered  and  mull- 
latedt"  and  answered,  "Vea,  dr;  but,  as  1 
liiS  D.8. 


ovGoi>^Ic 


MclmiBi  V.  HoImiBB. 


Hid,  Mr  Hclntln  told  me  that  (hkt  made  no 
dlffeience.  I  bad  perfect  con fldence  m  him; 
be  «■•  t,  lawyer,  and  1  knew  Doihlag  about 
h;  be  waa  my  UDcle,  end  I  thought  I  could 
trnat  bfm." 

The  wltoeaa  alio  teetlfled  tbat  she  remem- 
bered particularly  that  upon  the  paper  origi- 
sally  dated  18S4  tbere  waa  contained  a  bequeat 
of  the  teatator*!  glaatea  lo  Ibose  who  would 
take  them  or  have  them.  She  was  aaked, 
"  Did  you  know  nbether  there  was  aoy  other 
writing  OD  the  papen?"  and  answered,  "  That 
I  doo't  remember." 

On  CToaa'CiamlnalioD,  in  answer  to  thequea- 
tion  bow  ahe  came  lo  make  the  eiamlnstioD  of 
the  papera  wblcb  resulted  ia  discorering  that 
a  portion  o(  one  paper  had  been  torn  of.  the 
wilneaa  answered  tbat  It  was  Indlreclly  cauMd 
byrecelrlna  an  intimation  from  ber  uncle,  Ed- 
win A..  Mclnllre.  that  her  brothers,  sister,  and 
heraelf  would  not  be  beneflclarles  under  the 
will,  and  that  on  sucb  second  examination  she 
discovered  that  there  bad  been  slight  altera' 
tions  In  two  letters  "of"  that  she  had  not  no- 
ticed on  the  day  the  will  was  probated,  aod  she 
also  then  noticed  that  a  fold  of  the  second  [«per 
was  torn  oB,  because  sbe  missed  the  provitiion 
about  tbe  glasses.  The  wittiest  claimed  tbat 
the  bequest  of  tbe  glasses  was  Impressed  upon 
her  memory  because  of  the  oddity  of  the  ex- 
pression concerning  <bem,  Bhe  also  testified 
that  she  bad  tbe  paper  eiifficlently  In  her  mind 
lo  miss  an^rthlng  that  was  taken  out  of  it  that 
had  been  impri-ssed  upon  her  memory.  She 
was  then  asked,  "  Now,  would  you  say  to  the 

tury  that  there  was  no  other  writing  on  that 
old  tbat  you  aay  was  torn  olf  T"  and  answered. 
"  That  1  do  not  remember;  I  can't  say  that 
there  was  or  waa  not."  The  witness  also  tes- 
tified that  she  was  prejudiced  Bgainst  her  aunts 
and  tbelr  brother  on  account  of  an  alleged  con- 
spiracy on  their  part  to  hurt  her  husband's 
good  name;  that  the  coniesianl  came  to  see 
ber  about  the  will  In  February  or  March,  1865. 
at  a  lime  wbeo  sbewasdIssatlsBed  because  she 
31>4]  was  not  a  benedclary  under  It.  Bhe 
further  testlfled  tbat  she  thought  tbe  will  as 
probated  was  all  rlpht,  and  should  stand  as  tbe 
last  will  of  David  Mclnltre,  until  she  dlacov 
ered  that  she  was  not  to  be  benefited  by  It. 

Mr.  Qalllher  testified  that  be  read  and  exam- 
ined the  papers  found  in  the  tin  case;  that  he 
thought  the  paper  now  dated  January  7.  1880, 
was  the  same  paper  except  as  lo  the  alterations 
already  referred  to;  that  the  paper  now  dated 
January  1,  1880,  was  originally  dated  January 
1,  18S4,  and  tbat  ho  made  a  copy  of  It  on 
April  1,  1684,  and  that  be  made  a  memoran. 
dum  of  the  items  on  the  other,  which  memo- 
randum, however,  was  not  eihltillpd.  He 
said  that  at  the  time  he  signed  Ibeaffldavit  for 
probate  of  the  writings  he  probably  read  the 
affidavit  which  be  signed,  but  did  not  notice 
the  alterations,  and  first  learned  of  them  from 
his  wife  upon  leaving  tbe  court-room.  He  did 
not  then  return  to  examine  the  will,  but  some 
time  after  went  back  and  looked  at  tbe  papers 
»nd  then  discovered  the  changes  of  dale  and 
the  alterations  of  the  word  "the"  to  "this"  and 
the  erasure  of  the  word  "of."  but  did  not 
think  he  then  noticed  tbat  a  part  of  one  sheet 
was  gone.  Subsequently,  on  his  aitentlou 
being  called  to  the  absence  of  tbe  provision  In 
MS  0.  8. 


reference  to  tbe  glaasea,  he  again  examined 
the  papers,  and  thought  It  waa  then  he  discov- 
ered that  a  portion  had  been  torn  oO.  Hewaa 
asked,  "Did  you  koow  of  any  other  writing 
on  those  papers  besides  tbe  exprenlon  alraut 
the  glasaee,  to  which  you  have  referred,  that 
it  there  now?"  and  answered,  "I  do  not. 
On  cross-examination,  the  witness  le» 
tided  that  he  had  a  distinct  and  clear  recollec- 
tion tbat  the  codicil  waa  a  complete  sheet  at 
tbe  time  It  was  taken  from  the  chest,  and  tbat 
It  was  probably  witbln  a  month  after  the  pro- 
bate of  tbe  win  tbat  he  discovered  tbat  it  bad 
been  mutilated.  He  could  not,  however,  aa- 
sign  any  reason  why,  after  being  informed  by 
his  wife  of  the  alteratlonson  leaving  the  court- 
house Immediately  aricr  the  probate  of  the 
will,  he  did  not  at  once  return,  and  If  the  fact 
was  as  claimed  call  the  attention  of  the  court  to 
the  matter.  The  wlinesa  further  testlfled  that 
for  a  good  while  after  the  probate  he  thonsbt 
his  wife  was  a  legatee  "under  tbe  will.  [39S 
He  made  tbe  second  examination  of  the  will 
Ht  the  court-house  before  the  Intimation  from 
Mr.  Mclotire  that  his  wife  would  have  no  In- 
terest under  the  will,  "so  as  lo  know  of  my 
[his]  own  knonledice  that  these  correctlona 
had  been  made."  When  aaked  how  be  hap- 
pened to  discover  that  a  part  of  one  paperwas 
lorn  off,  he  answered:  "Burause  it  was  a  whole 
sheet  at  the  time  I  turned  It  over  to  E.  A.  Hc- 
Iniire,  and  Ibis  bequest  was  on  therein  regard 
to  the  glasses;  Ibat  portion  of  the  sheet  had 
disappeared  and  that  bequest  was  not  on 
there."  Despite  the  discovery  of  the  alleged 
alterations  and  mutilations  referred  to,  the  wll- 
nesa  said  be  did  not  go  to  see  Mr.  Hclnttre  or 
demand  from  him  an  explanation,  and  did  not 
call  the  attention  of  anybody  to  the  subject 
until  some  six  or  eight  months  afierwarda, 
when  he  spoke  of  it  in  tbe  office  of  cerUin  at- 
torneys, on  being  Interrogated  In  regard  to  tbe 
alterations.  Prior  to  that,  after  hearing  from 
Mr.  Mclntire  that  bit  wife  would  not  ahare  In 
the  estate,  wit  neat  consulted  an  intimate  friend, 
a  lawyer,  but  the  witness  said  he  did  not  think 
be  told  him  that  the  will  had  been  mutilated 
and  altered. 

Emma  Y.  Mclntire  testlfled  that  on  her  lii> 
spection  of  the  writings  when  they  were  taken 
from  tbe  chest  on  April  1,  1884,  Uiere  was  do 
paper  dated  January  7,  18S0,  but  that  the 
paper  now  twarlng  such  dale  was  one  of  the 
papera  found,  except  as  to  the  date;  also  that 
the  words  "of  the  city  oP'  in  s^d  psper  bad 
been  altered  to  read  "of  this  city."  This  wit- 
nen  also  testlfled  that  she  thought  the  second 
paper,  now  dated  January  1,  1880,  was  one  of 
tbe  papers  found  in  the  chest,  except  that  the 
dale  was  January  I,  1884,  when  sbe  flrst  saw 
it,  and  that  a  remark  to  the  effect  that  the 
paper  was  written  the  January  previous  to  tbe 
death  of  testator  was  madeal  the  time  the  papen 
were  eanmioed  on  April  1,  1SB4.  Hhe  alto 
testified  that  she  thought  thesecondpaperwaa 
"originally  a  complete  aheet;  just  the  length 
of  the  other  one.  She  remembered  having 
heard  tbe  paper  read,  and  that  there  waasotne 
remark  In  It  about  glasses.  Bhefuitbertesllfled 
ihiit  both  papers  were  read  aloud,  and  that  then 
each  one  look  them  and  read  them  severally, 
and  that  they  all  'supposed  that  sbe  [39B 
and  her  liater  and  brothers  were  entitled  lo 
,,  .    MU 
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tbe  shore  in  lltelr  nacle  David's  estate,  whlcV 
vould  liave  come  to  Ihelr  TaCfaer  had  be  lived. 
The  witness  also  swore  that  she  did  not  dis 
cover  the  alterations  when  stie  veriiled  tbi- 
affidavit  !□  the  probate  court,  wherein  tht 
averred  the  aulbenllcitj  of  tbe  docunienU. 
though  she  read  the  papers  carefullj  at  the 
time  she  made  the  sfflaavU,  which  latter  state- 
ment, however,  was  subsequently  quallBed  on 
cross  examination  by  the  alatement  thai  per- 
bapsshe  had  not  read  Ibem  as  carefully  as  ahe 
ought  to  have  dooe.  Bhe  further  alaied  that 
ebe  did  not  notice  the  alterations  until  her  sis- 
ter called  her  atlentlon  Id  them. 

Tbe  (oresoing  condensed  summary  Is  sul>- 
itsntiaily  all  the  testimony  olven  bj  Mr.  and 
Urs.  Oaltiber  and  Emma  V.  Alclnllre,  bearing 
upon  the  question  of  (be  alleged  material  alier- 
ationi  and  suppression  ot  the  documents  con- 
atltullng  the  prolMted  will.  As  already  tlaled, 
these  witnesses  were  the  only  ones  who  tesi!- 
fled  on  this  subject  on  behalf  of  contestant, 
and  upoD  tbeir  testimony  the  case  necesssrily 
depends.  It  we  leave  entirely  out  of  view  the 
evidence  of  the  defendnnls  to  the  effect  that 
the  papers  consllliiLing  Ibe  will  as  proluiled 
were  precisely  In  Ihe  condition  tbey  were  when 
taken  from  the  tin  case,  we  do  not  thinks  Jury 
could  have  properly  inferred  from  his  testi- 
mony that  in  the  alleged  mlsaing  portion  of 
the  will  there  eilsted  provisions  so  In  cooQict 
or  Inconsistent  wilh  the  protiated  will  as  to 
have  operated  to  materially  alter  or  revoke  It. 
That  the  actual  alterations  to  which  tbe  wit- 
nesses testify  in  no  way  materially  modlfled  or 
abrogated  the  will  is  loo  clear  for  dlscussioQ. 
The  whole  case,  hence,  depends  upon  tbe  as- 
aertlon  thai  there  waa  sufficient  evidence  to 
have  authorized  thcjury  toflnd  that  there  was 
a  mslerial  mutilation  or  suppression.  But 
Done  of  the  three  witnesses  testified — granting 
their  testimony  as  to  the  mutilation  to  have 
been  true—that  the  part  torn  off  contained 
snylhlng  but  tbe  reference  to  the  glasses  of 
tbe  testator.  It  is  urged,  however,  that  whilst 
tbey  recollected  that  the  lorn  off  part  bad  in  it 
the  memoranda  as  to  the  glasses,  they  did  not 
remember  whether  it  embraced  anything  else, 
397]und,  therefore,  *nonMnsCa(,  that  It  might 
not  have  contained  other  things,  and  thus  would 
have  Justified  the  Jury  in  drawinn  the  pre- 
sumption of  a  fraudulent  suppression  of  pro- 
TisioDS  which,  If  known,  might  have  revoked 
or  modl&ed  the  will  But  this  contencion  en- 
tirely obscures  tbe  difference  Iwtween  the 
failure  ot  a  witness  to  recollect  a  fact,  which 
from  the  nature  and  extent  of  bis  knowiedm 
be  must  necessarily  have  recalled  If  it  existed, 
bence  giving  rise  to  the  implication  that,  where 
It  Is  not  rememl)ered  it  did  not  exist,  and  the 
contrary  case,  where  from  the  position  and 
means  of  knowledge  of  a  witness,  his  failure 
to  remember  Justifies  no  such  deduction.  The 
failure  of  these  wilnessea  to  rememtier  comes 
dearly  under  the  first  of  these  categories. 
Tbey  were  willing  and  friendly  witnesses  for 
tbe  contestant,  maniteatly  desiroua  of  stating 
eTerylblng  farorable  to  his  claims.  They  ex 
•mined  the  will  immediately  after  the  death; 
tbey  tben  not  only  heard  it  read  aloud,  but 
also  read  it  themselves;  they  then  thought  that 
thaj  were  Interested  in  It  as  legatees.  If  any 
pmrUoB  bed  existed  tevoklng  the  will,  or 
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materially  changing  ft*  prnTiskras,  such  feet 
#outd  in  the  very  nature  of  things  have  been 
impressed  upon  their  minds  above  and  beyood 
uverytbing else.  When,  tberetore,  afterawear- 
ing  10  Ibe  validity  and  completeness  of  tin 
will  for  the  purpose  ot  probate,  after  asserting 
rights  under  It  in  the  equity  suit  filed  agaioM 
the  admloistrator,  tbey  subsequently  deciarsd 
that  they  did  not  recollect  whether  there  bed 
been  any  material  alteration  or  Suppression, 
Ihelr  want  of  memory  necessarily  negatives  the 
presumption  which  might  olberwifie  result 
from  their  leetimocy.  If  their  sources  of  infor- 
mation and  relation  to  the  will  bad  not  been 
of  the  kind  Just  mentioned.  This  Is  particu- 
larly the  case  as  to  Ihe  testimony  of  Mr.  Qslli- 
her.  He  not  only  examined  and  read  the  will 
after  tbe  death,  not  only  testified  a«  to  its  coni- 
pleteoesa  when  il  was  probated,  but  actuuU* 
made  a  complete  copy  of  tbe  will  proper,  and 
a  memnranduro  of  tJLie  items  oo  Ihe  other  paper 
OT  codicil  at  the  time  when  it  was  examined 
and  before  it  was  turned  over  to  E.  A-  Hi'Inliie 
to  t>e  probated.  Tbe  context  of  hU  testimony 
indicates  that,  before  he  testified  at  tbe  trial,  lie 
refreshed  his  memory  by  reference  *to  [398 
the  contemporaneous  copy  and  memriranda. 
It  follows,  therefore,  when  in  answer  to  Ibe 
polnt-btaok  question,  "Did  you  know  of  mj 
other  writing  on  those  papers  besides  tbe  ex- 
pression about  the  glasses  to  which  you  have 
referred  that  Is  not  there  DOwT"  be  said,  "I  do 
not  know,  sir,"  that  he  negatived  the  p[is»iliil. 
Ity  of  there  having  l)een  such  material  aliera- 
tions,  l)ecause  his  means  ot  knowlertwe  were 
such  that  he  must  necessarily  have  known  o( 
tbe  fact  bad  It  existed.  Indeed,  we  can  sve 
no  resaon  to  doubt  that  If  the  issue  presented 
had  tieen  probate  Ml  aon  that  the  teatimonv  In- 
troduced by  tbe  contestant  here  would  have 
Justified  the  admission  of  the  documents  to 
probate,  that  ie,  after  eliminating  the  Immate- 
rial alterations  which  tbe  testimony  of  tbe 
contestant  asserts  to  have  tieen  made.  This 
belnetrue,il  follows  that  the  teelimnny  which 
would  have  been  adequate  to  pmbate  tbe  wUl 
cannol,  at  the  same  lime,  be  sufficient  to  de- 
stroy the  probate  and  annul  the  will. 

The  case  ot  Jonei  v.  Murphy,  8  WatU  *  & 
275,  relied  upoa  by  the  plaiuliff  in  error,  it 
not  in  point.  In  that  case  tbe  existence  of  a 
second  will  w«s  proved,  which  the  evidenei 
tended  to  show  hod  been  destroyed  by  Inters 
ested  parties,  but  there  was  an  absence  of 
direct  evidence  ot  the  contenta  of  the  missiDg 
psper.  Evidence  was  Introduced,  however. 
Justifying  the  inference  that  the  testator  might 
have  desltrned  an  alteration  of  tbe  provislooi 
of  the  earlier  wi:i  in  favor  of  a  daughter,  frosi 
whom  he  was  estranged  when  the  first  will 
was  executed,  but  who  sulMcquently  became 
reconciled  to  her  father.  The  court  held  that 
where  a  fraudulent  suppression  was  proved, 
and.  In  addition,  other  circumstances,  such  as 
a  motive  for  a  material  change  In  a  former 
will,  the  Jury,  in  the  absence  ot  evidence  ss  10 
the  contents  of  the  later  testamentary  writing, 
might  presume  that  it  contained  a  clause  re- 
voking the  prior  will.  Here,  however,  we 
have  two  documents,  the  will  proper,  evidently 
deliberately  and  carefully  written,  and  anutber 
instrument  having  the  effect  of  a  codicil,  both 
being  sedulously  preserved  by  the  testator.    It 
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to  Ml  asserted  changeoriupprMstoD  Id  tbe  litter 
lastrumeDt  wbich.  It  Ib contended,  would  have 

£M\tleA  the  Jury  tn  AQding  the  will  to  have 
BBJbeeD  reToked. 'allbougb  the  letlimon; 
•fflnntitively  esUblinbed  that  even  It  the  iiip- 
preBsion  aaserted  existed,  il  contMlned  no  pro- 
TtoioQ  rBToklng  tbe  will.  The  neceBsary  effect 
of  the  action  ol  the  trial  judge  in  directiug 
flndings  favorable  lo  the  conteEtees  was  to  hold 
that  the  contestant  was  not  eotitled  to  relief. 
Id  this  conclusioo  we  concur,  although  the 
negative  answeH  given  to  tbe  Sih  and  Tib 
quealloDsaieoot  literally  accurate,  In  tbe  light 
of  the  evidence  as  to  the  immaterial  altera- 
tions offered  on  behalf  of  tbe  coDleatanis. 
Tht  judgment  ii  ihertfart  aJRmud. 


WILLIAM  H.  PALMEB  kt  *l..  HJj.  i 
&r., 

MART  H.  BARRETT. 
(8e«  S.  C.  RepoTter'i  ed.  390-101.) 


A  lease  br  the  United  Btatn  to  a  city  tor  market 
purposes,  of  vacant  land  which  w«»  a  part  oi 
landccdedbf  thestaLs  tothe  United  Btat«9  for 
the  purposes  ut  a  nST^  ^ ard  and  naval  bi»pJtul, 
with  a  provialoa  tbsttbe  United  Stales  may  re- 
tain such  use  and  JurlsdlctlOD  no  longer  Than  the 
premlspi  are  used  tor  auoh  purposes,  operates,  at 
least  while  tbe  lease  Is  In  force.  lo  suspend  tbe 
eicIuBlye  authority  and  Jurisdiction  of  tbe 
IJnlted  Ptstet  over  the  lessed  land,  snd  thereby 
nukes  liBUl)Ject  lo  Ihe  Junsdlotloa  of  ilate  courts 
In  an  aotloD  tor  ouster  therefrom. 
[No.  194.J 

Submitted  March  SI,  1898.     Deeided  April  IS, 
1896. 

P\  ERROR  to  tbe  Ciiy  Court  ol  Brooklyn, 
Hew  Turk,  to  review  a  Judgmeol  of  ibst 
court  after  atlirmance  ihereol  by  the  Court  of 
Appeals  of  that  slate  rendered  in  favor  of  the 
plaiuliff.  Mary  H.  Barrett,  against  the  defend- 
ants. William  H,  Palmer  et  al,  in  an  aclloo 
for  damages  for  unlawful  ouster  o[  plaintiff 
from  the  possession  of  two  market  aianda  '" 
r  Brooklyn,  eli 
e  case  below,  186  I< 

Blalemeot  by  ifr  Jvitiee  Wkite: 
This  is  a  writ  of  error  to  the  city  coun 
Brooklyn,   an  Inferior  court  of  the  stale 
New  Turk.     The  action  was  brought  to 
covet  (I Bins gea  for  an  alleged  unlawful  o_._ 
«r  of  the  plaintiff  from  the  possession  of  two 
tnsrketsTatidaiij  ihe  Wallabout market,  In  the 
clly  of  Brooklyn,  and  lo  recover  damages  for 
the  conversion   of  certain  described   personal 


nisi,  while  the  defendant  Droste,  In  addition 
to  speriflc  denials,  alleged  Id  substance  that  he 
lawfully  acquirecl  ihe  premises  in  controversy 
by  a  lease  from  Palmer,  bis  cixlefendant,  and 
•  lessee  of  the  cliy  of  UroolilyD, 

It  appeared  from  the  proof  thai  the  stands 
In  quesiloo  were  erected  upon  ground,' part  of 
162  C.  8. 


lands  acquired  by  the  'government  of  the[400 
United  tilatca  for  the  purposes  of  a  navy  yard 
and  naval  hospital,  and  that  by  chapter  SSn  of 
an  act  of  the  legislature  of  the  slate  of  New 
Tork.  passed  June  17,  1803,  that  sUte  ceded  to 
the  United  Stales  Jurisdiction  over  the  lands 
acquireil  for  the  purpoaei  stated.  The  slalule 
of  itae  state  of  New  York  making  the  cesalon 
provided  as  follows: 

"1.  The  lurisdlclion  of  this  sUIe  over  all 
lands  In  and  adjacent  to  the  city  of  Brooklyn, 
belonging  to  Ihe  United  Statea,  and  used  and 
occupied  as  a  navy  yard  and  naval  hospital, 
and  which  has  not  heretofore  been  ceded  to 
the  United  States,  la  hereby  ceded  to  the 
Hailed  States  for  the  uses  and  purposes  of  a 
navy  yard  and  naval  hospital,  on  the  condliloa 
contained  In  thia  act,  and  according  to  the 
plan  furnished  by  the  Navy  Department,  and 
bouniled  as  follows: 

"3.  Such  Jurlxdlctiou  la  ceded  as  aforesaid 
on  the  condfiiun  that  the  United  Stales  shall 
pay.  or  cause  to  be  paid,  to  the  city  of  Brook- 
lyu  the  sum  of  tn.i)83.T3.  with  interest  from 
the  Isl  day  of  February.  1853.  until  paid,  be- 
ing the  balance  of  an  asseesment  now  due  on 
a  part  of  said  lands  for  grading  and  paving 
Fliiahlnn  avenue.     .     .     . 

"4.  Tlie  Untied  Stales  may  retain  such  use 
and  juriiidiciion  as  long  as  ihe  premises  de- 
scribed shall  be  used  for  the  purposes  for 
which   JurUdictlou  is   ceded  and  no  longer. 

.  .  .  Nor  shall  the  Jurisdiction  ao  ceded 
to  the  United  Slates  impede  or  prevent  the 
service  or  execution  of  any  legal  process,  civil 
or  criminal,  under  the  authority  of  this  Blale. 

"5.  Nothing  in  this  act  contained  shall  bo 
construed  so  as  lo  allow  the  common  council 
of  the  city  of  Brooklyn  hereafter  to  tax  or  aa- 
sesa  any  of  the  lands'of  the  United  Stales  for 
any  purpose  wbalsoever." 

In  October,  IBH.  an  agreement  was  entered 
Into  t>e1ween  thecommandanl  of  the  Brooklyn 
navy  yard,  representing  Ihe  Navy  Department, 
and  a  commissioner  of  the  department  of  city 
works  of  the  ciiy  of  Brooklyn,  which  agree- 
ment recited  that  permlasluu  was  granted  lo  the 
city  ,of  Brooklyn  to  occupy  certain  described 
portions  of  "vacant"  government  'land  [401 
situated  on  Washington  and  Flushing  avenue*. 
Id  the  city  of  Brooklyn,  "to  be  used  only  aa  a 
stand  for  the  market  wagons  bringing  produM 
Into  the  city  from  the  adjacent  country  and 
those   with   whom   they  trade;  that  the  eltj 


Ihe  navy-yard  fence  00  the  westerly  side 
of  Washington  avenue;  that  no  permaoent 
buildings  orstructures  be  erecledon  the  land*, 
there  being  no  objection  to  the  erection  of 
woo  li-n  Iwoths,  sheds,  or  other  temporary 
buildings  for  the  sale  of  groceries,  farm  pro- 
duce. Iiorse  feed,  and  other  goods  for  restau- 
rant purposes,  and  for  the  purpose  of  shellOT 
from  the  weather;  and  that  during  the  occu- 

[lancy  of  aaid  preniises  by  thecity  of  Brook- 
yn  the  water  tax  for  water  consumed  by  the 
navy  yard  be  reduced  to  the  same  rate  as  that 
charged  to  mauufacturlng  eetablisbments  In 
Ibecltv  of  Brooklyn."  Tbe  agreement  further 
provided  that  the  permit  In  question  might  In 
lermiualed  at  any  time  on  thirty  days'  nctlos 
from  the  Secretary  of  tbe  Nary,  when  the  city 
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•hoatd  ba  mtltlcd  U>  lemon  all  properly 
Uier«ODDOt  beloDEingtallie  United  6utee. 

At  tbe  cloM  uf  the  teelimony  coaosel  for 
defendant  moved  ibe  court  to  dIsmlM  thecom- 
platnt,  becBuce  of  a  want  of  Judadiclloa  over 
the  Bub feet-matter  of  tbe  acuon.  Tble  waoi 
otJurlMlctloii  wu  based  on  tbe  coDteaiioo  thai 
tbe  land  upon  which  the  stands  were  erected 
wns  lo  ell  Intents  and  purpoeee  territory  of  the 
United  Buiea,  uid  that  u  tbe  action  was  local 
in  Ita  character  the  conrta  o(  another  sover- 
el^iy  could  not  entertalii  Inriadlcilou. 

Tbe  motloD  to  dlimtas  being  denied  the 
cauee  wu  submitted  to  tbe  Juiy,  who  found 
for  the  plalntilt.  Judgment  having  been  en- 
tered on  the  lerdid  the  cause  was  appealed  to 
the  general  term  of  tbe  court,  where  ibe  judg- 
ment was  afllrmed.  Tbis  judgment  of  affirm- 
ance was  ■ubsequenllj  aftlrtned  by  tbe  court 
of  appeals  ot  ibe stale  (185  N.  T.8S6  [17  L.  B. 
A.  T£01).  and  after  the  filing  ot  tbe  mandate 
in  (he  clerk's  office  of  the  city  court  of  Brook- 
lyn, a  writ  of  error  was  allowed  by  a  Juslice 
of  tbls  courL 

Mutrt.  H.  E.  TremalB  and  H.  I*.  Towns 

for  platDiiS  Id  error. 

Matrt.  Hn«  HIrsh  and  HeBi7  S. 
RuqaiD  for  defendant  In  error. 

Mr.  JuHiee  Whit*  deUTered  the  opioioD  of 
the  court: 

Beyond  the  fact  that  the  gOTemment  was 
tbe  owner  of  the  land  known  astbe  Wailabui. ' 
market  at  tbe  time  of  tbe  passage  by  tbe  legii 
lalure  of  the  state  of  New  York  of  tbe  act  of 
June  17,  1858,  the  record  does  not  disclose 
when  or  how  the  gOTem m en t  acquired  title  to 
the  land.  Counsel  for  plaintiffs  in  error,  how- 
ever, say  that  the  following  act  of  Congress. 
S proved  March  8, 1868  (10  StaL  at  L.  224, 
ark  1U3).  relates  to  this  land: 

"For  the  purpoae  of  paying  tbe  Iten  existing 
on  the  lands  recently  purchased  as  an  addi- 
tion to  tbe  navy  yani  at  Brooklyn,  $12,247,09, 
to  be  paid  by  the  Secretary  of  the  Navy,  1( 


and  the  Becrelary  of  tbe  Navy  is  thereby  em- 
powered and  directed  to  selland  convey  toany 
purchaser  all  tbat  part  of  the  navy  yatil  lanila 
at  Brooklyn  between  tbe  west  side  ot  Vander- 
bilt  avenue  and  the  boepllal  grounds,  cootaio- 
iug  atfout  204  acres.  inciudlOK  Vandcrbilt  and 
Clinton  avenues:  Provided.  Tbat  said  lands 
shall  not  be  sold  ai  leas  price  than  they  coat  the 
government,  Including  intetest  with  all  assess- 
ments and  charges:  Ami  provided  /urfAer, 
Tbat  prior  to  the  sale  of  aaia  lands  exclusive 
jurisdicDoD  shall  be  ceded  to  tbe  United  States 
of  all  the  remaining  lands  connected  with  the 
(aid  navy  yard,  belonging  to  tbe  United 
States." 

Tbis  act  rather  lends  lo  make  certain  what 
would  be  iofernble  from  the  New  York  stat- 
ute, that  tbe  land  In  queBtlon  bad  l)een  pur- 
cbaiieil  by  tbe  United  Biates  without  ibo  con- 
sent ot  the  state  being  given  at  the  time  tbe 
purchase  was  made.  If,  therefore,  weaet 
that  tbe  lands  were  acquired  by  tbe  government 
403]*by  purchase,  still  g  8  ot  article  1  of  the 
Constitution  of  Ibe  United  States,  confeiring 
upon  Congreaa  authority  to  eierdae  excluaive 
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legislation  over  all  places  purchased  by  tlw 
consent  of  the  legislature  of  the  state  in  wblch 
the  same  shall  be,  tor  the  erection  of  forta, 
magazines,  arsemds,  dockyards,  and  other 
needful  buildings,  haa  no  application.  Fort 
LMtenwmh  R.  Oa.  t.  Loot,  114U.  B.  S25  [88: 
264],  The  question  Ihererore  depends  upoB 
the  provisions  ot  tbe  act  of  tlie  legislature  o( 
the  state  of  New  York,  already  referred  to,  tiy 
which  jurisdiction  was  ceded  to  the  United 
States.  Looking  at  tbat  act,  we  Hod  that  It 
was  "for  tbe  uses  and  purpoaeaof  aiMvyyard 
and  naval  hospital,"  and  tbat  it  was  therein 
expreraly  pr'ivlded  "tbat  the  United  State* 
may  retain  such  use  and  jurisdiction  as  long  aa 
the  premises  described  shall  be  used  for  the 
purposes  for  which  jurisdiction  fs  ceded,  and 
■  longer.  .  .  .  Nor  atiall  the  jurlsdiclioo 
ced»l  lo  tbe  United  Slutes  impede  or  pr»- 
nl  the  service  or  execution  of  any  legal  pro- 
cess, civil  or  criminal,  under  the  authority  of 
tbls  state."  The  power  of  tbestate  toimpoee 
condition  is  clear.  In  speaking  of  a  con- 
dition placed  by  tbe  stale  of  Kansas  on  a  cea- 
nlon  of  jurisdiction  made  by  that  atate  to  tbn 
Uoiied  Btatea  over  land  held  by  tbe  United 
Biates  for  tbe  purposes  of  a  military  reserva- 
tion, this  court  said,  in  Firrt  Leavenworth  S, 
Go.  V.  ZoiM  (p,  ess  ISOBj),  tapra:  "It  not  be- 
ing a  case  where  exclusive  legislative  autbor- 
tiy  is  vested  by  the  Ooosiltution  of  the  United 
Slates,  that  cession  could  beaccompanied  with 
such  conditions  as  tbe  state  might  see  fit  to 
anoex,  not  inconsistent  with  (be  tree  and  effect- 
ive use  of  tbe  fort  as  a  military  posL" 

Now,  tbe  land  io  question  here  was  clearly 
not  used  by  the  United  States  and  occupied  by 
It  tor  a  navy  ytrd  or  naval  hospital.  On  th» 
contrary,  it  composed  a  partof  the  vacant  land 
adjoining  the  navy  yard,  which  bad  been 
leased  by  the  United  States  to  the  city  of 
Brooklyn  for  market  purposes.  TheleaaecoD- 
laineil  a  speclBc  proviso  tbat  the  ground* 
sbould  he  pairolled  and  policed  by  the  city 
authorities.  Moreover,  a  direct  consideration 
was  received  by  the  United  States  tor  tbe  lease, 
since  it  provided  tbat  a  supply  of  water  fnrail 
the  •purposes  of  tbe  navy  yard  at  re-  [404 
duced  rates  should  be  furnished  by  the  city 
to  tbe  United  Slates  during  the  use  by  the  for- 
mer of  the  land  covered  by  tbe  lease.  In  the 
absence  ot  any  proof  to  the  conirair,  it  la  to 
be  considered  that  tbe  lease  was  valid,  and  ihat 
both  parties  to  it  received  the  benefits  stipu- 
lated in  tbe  contract.  This  being  true,  tb* 
case  then  presents  the  very  contingency  con- 
templated by  the  act  of  cession,  that  ia,  the 
exclusion  from  the  jurisdiction  of  tbe  United 
Siaies  of  such  portion  ot  the  ceded  land  not 
usi'd  for  the  governmental  pnrpoaea  of  tba 
United  Stales  therein  specified.  AsaumInK, 
wltbout  decidfne.  ihat  it  the  cession  of  juria- 
dictioD  to  the  United  States  had  been  free  fn» 
condition  or  limilatloD,  that  tbe  land  abould 
be  treated  and  considered  as  wltbin  the  sole 
junsdiclion  of  tbe  United  Stales,  it  is  deal 
tbat  under  the  circumstances  here  existing  in 
view  of  the  reservation  made  by  tbe  atate  of 
New  York  in  tbe  act  ceding  Jurladtction  tb* 
exclusive  authority  of  the  United  States  over 
the  land  covered  by  the  lease  waa  at  leaat  au* 
pended  whilst  the  lease  remained  in  force. 
These  views  dlspoae  of  the  ooly  Federal 
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U£WI8  P.  EELSET  bt  al.,  AppU., 

W.  J.  CROWTHBB  kt  al. 

i8ee  8.  C.  ReporWTl  ed.  (Ot-tOSJ 

Sptdfie  p^rforraanee. 

Vallnre  of  a  Tendor  to  teoder  bd  abstract  of  title 
H  tw  anrM'l  to  do  does  not  rAleve  tbe  purotasKr 
fiom  tbe  neccsaltr  of  performance  or  offer  lo 
peTtortn  on  hia  pari,  M  a  ooudltloo  of  tpeclHo 
performBDoe  Id  bla  favor, 

[No.  74.] 

BuJimitltd  Kmembtr  19,  189B.     Luided  April 

IS.  1S96. 

APPEAL  from  a  decree  of  Ibe  Bupreme 
fourt  of  the  TerrHory  of  Uiah  afBtmine 
lie  derree  of  tbe  Dlslricl  Court  of  Ibe  Third 
Dl^lrict  of  (hat  Territory  in  favor  of  the  de- 
fendaula.William  J.  Urowlher«ai.,lnan  action 
brouslit  by  Lewis  P.  Kelsey  et  al.,  plaioiifls, 
to  obtain  a  decree  for  apeciflc  performance  of 
u  apreemeot  to  selt  and  convey  lo  plalaiffls 
certain  land  In  Ibe  couoty  of  Salt  Lake  io  Ibat 
territory.  Afflrmtd. 
Bee  saioe  ciise  below,  7  Utah.  519. 


filed  tbelr  aecond  smeoded  complatnt  Id  IbU 
case  In  the  dlairlcl  court  of  Ibe  iblnl  district  of 
the  terrilorr  of  Utah,  December  18,  1888, 
against  William  J.  Crontber,  John  T.  Lyocb, 
•nd  WilliHDi  GlaimaDD.  aJlfginB  that  on  or 
about  September  13.  lH8T,*tbe  cleIeDdant[40B 
Crowtlier  was  seised  In  fee  simple  of  a  certain 
tract  of  land  conlalning  10  seres,  situate  io  th» 
county  of  Bait  Lake,  territory  of  Utab;  thatOD 
that  date  the  plaintiffs  and  Crontber  enlrred 
into  an  uanritlen  agreement  whereby  the  plain- 
tllTs  agreed  to  buy  and  Cronibcr  agreed  lo  sell 
to  tbem  Ibe  said  tract  fnr  tbe  sum  of  t3.2G0.  it 
belog  agreed,  as  alleged,  thai  a  portion  of  the 
tract,  conlataing  10  acres,  was  to  be  conveyed 
at  once,  and  |500  of  tbe  said  sum  lo  be  paid 
upon  tbe  convening  thereof,  and  that  tbe  !«■ 
mniDlog  portion,  cjolaining  80  acres,  woa  to 
be  conveyed  at  Ibe  t!me,  to  the  manner,  and  for 
Ibe  amount  set  out  Id  a  certaio  vrillea  con- 
tract, which,  aa  alleged,  was  prepared  solely  la 
purauaoce  of  tbe  aaid  nnwritten  agreement. 
It  was  alleged  Ibat  the  lO-acre  portion  of  Ibe 
trflCi  was  not  worth  tCOO.  and  Ibat  such  sum 
WHS  afrreed  by  tbem  and  Crowther  to  be  re- 
ceived bv  biro,  not  only  In  payment  for  Ibe  ID 
acres,  biit  also  as  part  consideration  for  Ibe  re- 
maining 30  acrea.  Thesatd  written  agreement 
follows: 

e 

Beptember  i_. 

Received  of  Lewis  F.  Kelsey  and  J.  K. 
Gillespie  the  sum  of  $50,  being  part  consider- 
atlon  of  the  purchase  price,  to  wit,  |3,7S0,  al 
wbkh  the  undersigned  agrees  and  contracts  to 
sell,  and  by  good  and  aufflclent  warranty  deed 


SOTK,— At  to  uhsn  specljtc  pcrformanct  deerted, 
and  uhtn  nftaed,  see  note*  to  Hepburn  v.  Dunlop, 
4:  Ki  ColsOD  *.  Ttaompeoo,  t  XS3t  and  Brasbter  v. 
Orati,  S:  SS. 

Thai  mlt  maji  bt  maite  at  an|f  (Inu  btfon  decree: 
ntratary  parlio  to  attUin,  obiertianti>:itnnecaM^ru 
parlicr:  uhEii  olijEctlon  maile,  slrUtino  out  parries.— 
ne  notes  to  Boiibum  v.  Dunlop,  t:  S&,  and  Uorsan 
T.  UorKan,  1:  lU. 

0ns  »tfkino  rptctM  performinct  miut  fulJB  Ills  con- 
tract on  hit  part:  offer  to  perfnTm;  txeu*t  for  amlt- 
tlon:  imposfUrie  compUanet:  >utia(anttfil  compK- 
anct:  eondlllon  vrtttdrnt:  muluoluu  a/  vcrli 

FlaiaUir  mnst  do  all  In  hla  poner  to  fulDL  his 
part  of  tbeconlrnct  vblcb  be  la  seeklag- to  eof  one, 
accordlDB  to  iU  terms.  Tbayer  v.  WUmlng'toD  B. 
HId.  Co,  1(»  III.  MO;  Bbarps'  Rifle  Ufs.  Co.  v. 
Bowaa.  SB  Conn.  W!;  Welngreertoer  r.  Pabat,  IIS 
111.  412;  Hlnneapolla  tnduatrial  Eiposltloa  v. 
BrowD.  a  Ulna.  TI;  Boldeman  v.  Cbumben.  U 
Tex  1;  TBft  v,  licatltt.  Wriifbt  (Oblo)  88');  UcQure 
T.  King.  IS  I^  Ann.  £9)-.  Moore  v.  Bkldmore.  LItt. 
Bel.  Cas.  iKy.)  (S8.  U  Am.  Dec.  333;  CLa;  v.  Turner. 
I  Blbb.SZ:  WrlKbt  T.  DeliBcld.  SB  Darb.  U8. 

One  wbo  bas  performed  bis  contract  in  good 
(altb  la  entitled  to  enforce  bis  obltiratlon  asalnsi 
tbe  otber  contracilns  part;.  Ellis  v.  Burden.  1 
Ala.  t58;  LaolDi  v.  Cole,  1 N.  J.  Eq.  ^29;  Trapbasen 
T.Trapbagen.  W  Darb.  EST:  Bulmes  v.  Thorpe.  S  M, 
J.  Sq.  tlS:  Devej  v.  Life.  00  Iowa.  BGL 

WbUe  a  v(-ndoe  of  land  la  not  ttouod  to  accept  a 
defective  title,  be  oannot  object  to  the  vendor^ 
tlUe  until  be  restores  poascssloo  of  the  land  to  the 
vendor.    Oana  v.  Renataaw,  it  Pa.  Bt,  U  Am.  Deo, 

ue. 

A  plaintiff  wbo  baa  retuaed  the  deed  tendered 
eaoDot  maintain  an  action  to  coupal  » tfivMa 
1«2  U.S. 


pertomianoe.  Bmrlcb v.Wblta,l(ltN.T.(»r:aale 
T.  Aroher.  U  Barb.  3iO. 

It  Is  not  tlwars  necessarr  tbat  phiintlff  shall 
have  performed  bla  putt  of  tbe  ountract.  Tbis  ba 
may  escape  b;  showing  tbat  be  Is  read;  and  will- 
Ins  to  pcrcorm,  Jeaklos  v.  Harrison.  U  Als.  BIS; 
Forsyth  r.MoCauley.MOa.  402;  Belle  Oreene  Mlu, 
CO.  V.  Tunrle.  SSQa- tSS:  Uotsf ord  r.  Riirr.S  Johns, 
Cb-  IIS ;  BaldwlD  v.  Salter,  8  Paige.  ITS;  Thomson 
V.  Scolt.  1  UcCord  Eq.  80:  Colson  v.  Tbompaon,  11 
U.  S.  S  Wheat.  8M  (1:03]:  Qoman  v.  BaUsburr,  1 
Tern.  MO. 

Or  Ibat  defendant  by  hit  oondnot  baa  rendered 
oomplliDOe  wltb  tbe  oootract  on  plulutUTs  part 
impr-BBlble  or  vain.  As  where  tbe  obligor  has  per- 
is voluotarlly  done  t>y  the  obllnee  altfaouKh  the 
obllAorbas  tieen  ready  aod  wllllud  to  doaiihlmieU. 
Church  V.  Steele.  1  A.  K.  Marah.  323. 

Or  some  other  giimcleni  eicuie  tor  bis  default. 
Coiv.  Boyd.  SBdla.U;  Jordan  v.  Deatoo.  Sa  Ark. 
TDt:  Campbell  V.  BsTrlBoo,  BLllt.  ^Ky.jaSi  Uoore 
V.  Slildmorr.  Lltt.  t<el.  Cas.  (Ky.l  U3;  Sleveuson  v. 
Dunlap.  T  T.  B.  Mon.  134:  Babcock  v.  Emrlob.  01 
How.  Pr.  1S5;  Ludlow  v.  Cooper,  18  Oblo.  U& 

If  the  undertakiag  on  plalntUTa  part  la  not  a 
oondltlOD  preoedent,  bis  failure  hi  perform  It  will 
nut  prevents  s|>eclflo  performance  id  tala  favor. 
MlDoespolls  A  8i.  L.  U.  Ua  v.  Cox,  7a  Iowa,  800; 
Hltchell  V.  Long,  fi  Lltt.  (Ry.)  71. 

Or  It  tbe  aot  required  of  bim  be  a  merely  niuratory 
one.  his  fallute  to  do  It  will  not  Impair  bis  rlgblato 
a  ipecltlc  performance^  Ooale  v.  Barney,  1  Gill  A 
J.  SiM. 

An  executor  or  administrator  need  not  lender 
performauoe  in  order  to  claim  It  Hhoon  v.  Wtl- 
kenou.  17  HIM.  033. 

Where  tbe  oblUmlloQ  upon  plaintiff  la  notaoon- 
ditlou  preoedent  •qultj  will  sea  l«  It  that  defend- 
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ooDTe;  frM  of  all  Hens,  to  ssld  Kelaey  aad  • 
Gllteiple  the  follonlag  described  loi  of  ground, 
towtl:  TbeeBBtthlnyOOIacieiof  thesouthlialr 
of  the  (oulhneit  quarter  of  secdoD  three  t3]> 
toivDfiblp  one  (1)  touUi,  of  range  one  (1)  west, 
SalL  i«ke  meridian. 

Said  puTchaaen  lo  have  after  thti  date  tbtrly 
(80)  da;*  for  Ibe  eiamtnattOD  of  the  title  of  said 
premises,  and  In  case  said  title  Is  adveiKcl;  re- 
ported on  by  the  alloniejB  of  said  purcbasen. 
then  seld  part  conslderntioD  hereby  receipted 
shall  be  at  once  relumed  to  anid  purchasers; 
but  if  aaid  title  is  approved,  I  hereby  contract 
and  B^ree  to  and  «ith  Bald  Kelsey  and  Qllles- 
pie  Ibst  I  will  al  once,  on  payment  of  satd 
balance  of  Ibe  agreed  purcbai«  money,  to  wit, 
$2,700,  duly  eiecule.  sign  and  acknowledge 
and  deliver  a  full  and  perfect  warranty  deed, 
coDveylng  to  said  purchaEers  the  entire  title  to 
406] 'said  premises,  and  I  agree  to  at  once 
farniah  an  abstract  of  title  to  said  premises  and 
other  needful  papers. 

Wn.  J.  CaowTHRK.     [Sbal] 

The  plaintiffs  alleged  that  Crowtber  failed  to 
furnish  Ibem  an  abstract  of  lille  to  the  land; 
and  Ihat  by  reason  of  such  failure  tbey  were 
unable  lo  einmlne  the  title  witbin  thirty  dave; 
that  uo(witli.'<tandlng  the  fact  (bat  the  sbsIrHCt 
was  not  furnished  as  agreed,  they  tendered  lo 
Crowlber  on  October  14,  ]8»7  (being  the  next 
day  after  the  said  perlnd  of  thlrlv  days  had 
expired),  the  sum  of  (3,700,  and  demanded 
a  conTcysQce  of  the  properly,  which  Ciowther 
refiisid  to  execute  to  them.  Tbey  further 
elated  that,  as  Ihey  were  Informed  and  be- 
lieved, the  defendants  Lynch  and  Glosmann 
claimed  to  have  obtained  from  Crowtber  some 
Interest  In  the  said  80  acres,  but  that  such  pre- 
tended interest  was  acquired  by  the  said  de 
feodants  subsequently  lo  the  making  of  the 


Oct.  Tbxm, 


:,  and  with  full  knnwiedge  of  tlia 
eiistenct  tliereof,  and  was  therefore  subject 
and  subordinate  to  the  riebts  of  (be  ptaintiffa. 

Tbe  plaintiffs  staled  Thai  they  were  ready 
and  willing  to  psv  tbe  said  sum  of  f3,700  to 
Crowtber,  and  assed  tbe  court  to  decree  tbat 
Crowlber  execute  lo  Ibem  a  warranty  deed, 
conveying  to  them  the  said  80  acrea  of  land, 
free  ot  all  liens:  that  Lynch  and  Glasmann  ba 
required  to  set  forth  ihenatureoftbeir  respect- 
ive claims  to  the  land;  that  sucb  claims  were 
Bubjecl  and  siibordiaate  to  tbe  plaintiffs' ricbls 
therein,  and  wholly  invalid,  and  tbat  Lynch 
and  aiastuann  be  perpetually  enjoined  from 
asserting  any  cldms  whatever  to  tbe  properly 
adverse  to  tbe  rights  of  the  plaintiffs. 

The  defendants  demurred  to  tbe  said  com- 
plaint, and  iheir  demurrer  bavlnE  been  over- 
ruled, tbey  filed  their  ansner  on  December  13, 
18M6,  wbereln  Ihey  denied  thai  ibe  written  con- 
tract was  executed  In  pursuance  of  tbe  alleged 
unwritten  agreement,  or  tbat  sucb  unwrillen 
agreement  was  ever  made;  denied  tbat  tbe  10- 
Bcre  portion  of  Ibe  tract  was  not  worth 
fGOO,  or  ibai  that  amount  was  any  part  of 
Ibe  alleged  agreed  eunsideration  for  the  80 
acres;  aed  dented  that  tbe  plaintiffs  tendered 
lo  Crowlber,  on  October  14,  or  at  any  other 
lime,  tbe  •sum  of  (2.7110,  or  any  sum.  [407 
It  was  staled  in  the  answer  tbat  tbe  defend- 
ants Lynch  and  Olasmann  had  purchased 
tbe  Paid  SO  acres  from  Crowtber  subsequently 
to  November  4.  ItlS7,  and  that  sucb  purchase 
was  msde  and  the  entire  consideralion  therefor 
paid  by  them  without  any  knowledge  oi  no- 
tice on  their  psrt  of  any  coolracl  in  favor  ot 
Ibe  plaintiffs,  or  ot  any  ot  their  alleged  rights 
In  the  properly. 

On  January  SO,  1869,  tbe  court,  liaviog 
theretofore  heard  the  lestimony  and  argument, 
found  the  facts  to  be  as  fullons: 


ant  la  protFcted  bj  requlrlnji  tbe  plalntllt  to  sbow 
Uutc  be  Is  able  to  do  bta  part,  and  In  tbe  abaenoe  ot 
Buoh  aBbniTlDK.  aswbere  Itappeanthatlnaolvencr 
or  some  other  cause  will  render  It  doubttul  tf  he 
can  (Dim  bli  part. 


Bum  tberefor  by  Instalments— held:  that  B  was 
noteotlUedta  a  decree  for  a  speclflu  pcrrarrnanoe 
on  the  payment  of  tbe  Qret  iDstBlmenl.  wlttaoui 
glylna  security,  by  mortgOBe  or  oiberwwe.  Tor  ibe 
remalnlnit  iDsCsImeota.  Van  Sonlen  V.  AlbrlBfat, 
t  N.  J.  Bq.  «IIT. 

Tendoria  not  always  bound  to  a  lltend  compll- 
anoe  witb  bis  obllsBtlon.  but  may  eslabllsb  ble 
position  In  a  oourt  of  equity  by  a  subetenllal  pec- 
formanqe  or  ft.  Bhaw  v.  Llvermore.  SO.  Oreene, 
338;  Clark  v.  Sears,  a  Iowa.  lOt:  Johnston  v.  Hl^ 
obeli.  1  A.  K.  Hanb.  OSI,  10  Am.  Deo.  TIT;  Cburoh 
T.  Bteele,  1  A.  K.  Hanb.  KO.  Piugerald  v,  Brltt,  13 
Iowa.  IBS. 

If  tbe  vendor  stands  by  and  suIFeia  tbe  vendee 
to  make  valuable  ImpmrementB.  and  does  not  de- 
mand a  atrlct  oompUance  with  tbe  (erma  n(  the 
oODtnicI  by  the  vendee,  ennlty  will  derm  b(m  to 
bavo  waived  aslrict  compliance,  and  upon  a  Bub- 
BtanClBI  complianoe,  equally  lavorable  to  him.  will 
decree  a  con  veya  DOB.    Farleyv.  Vaurbn.ll  Cal.KSI 

It  la  In  equity  aaufflcltnitperroimaDoe.  by  a  pur- 
obaser  ofland,  of  a  stipulation  to  pay  the  laxea,  to 
allow  itto  so  tosele  for  laies.  and  bid  it  off  Urn - 
wif.  If  twaeeksnolnequltableadvantaireftoni  tbe 
1018 


tax  sale:  It  la  an  indirect  mode  ot  pej-ment.  0U> 
ver  V.  Croawell,  IS  lit.  41. 

Enforcement  will  be  denied  bfm  U  the  rantntot 
be  one  that  be  bas  repeatedly  broken,  even  If  ibe 
otber  party  baa  been  gulliy  of  iheflrstbreacb,  and 
be  will  Ira  lelt  lo  bis  lenl  remedlea.  Ohio  Steel 
Barb  Feoce  Co.  v.  Washburn  X  H.  Hfr  Co.  31  Fed. 
Bep.7lK. 

A  tenant  under  a  lease  containing  a  covenant  to 


violated  other  .   .,.,._ 

hibtted  use  of  tbe  premises.  Gannett  v.  Altuea, 
lUS  MasB.  373. 

Bpeclflc  perfonnaDoeof  a  oontract  (or  Ibe  sale  of 
buid  wlllnotbedecteed  where,  at  tbe  ilmeot  filing 
the  bill  and  at  tbe  time  ot  [riaU  tbe  plalntltiB  are 
lodebled  to  defendant  for  the  tialance  of  pur- 
cbaae  monej'.  which  Ihey  have  not  offered  to  pay. 
Askew  V.  Carr.  81  aa.  SBH. 

SiMCISc  eieuulloo  of  an  agreement  will  not  bs 
defaced  at  the  instance  o(e  peiiy  who  has  tieen  bi 
default,  and  where  the  speclOc  execution  would  ba 
Injurious  lo  the  other  party.  Tall  v.  Nelson,  * 
Hnnd,  (Va.1 478. 

Equity  will  not  requlreadefendaot to BpedflGaUy 
perform  covenantaof  a  personal  charaoter  wbera. 
from  any  cause,  by  a  like  prooeedlng  IDBtltiited  by 
detendant.  the  plaintlll  could  not  be  oompellert  to 
perform  bis  part  of  the  covenBnt&  Boson  v.  Fa^ 
low.  1  Ucrtv.  va,  Coiiake  r.  Till,  1  Bun.  STIi 
Slooker  v.  Wedilerlium.  3  Kay  ft  J.  OS;  Hilb  v. 
Cnill.srhll.  Ch.  SO:  Butland  Marble  Co.  v.  Bipley, 
77  C.  tf.  10  Wall.  Saa  US;  tOSi;  Port  Clinton  B.  Ca  v. 
Cleveland  AT.  B.  Co.  130blo8t.HL 


Kelket  t.  Crowthkb. 


<07-lM 


"First.  Thaltbe  written  contract  set  forth 
In  tbecompUint  was  executed  by  tbe  derend- 
■nt  W.  J.  Crowilier,  and  iltlivered  to  tbe  de- 
fendants. [Meaning,  doubtless,  to  Ibc  pluu- 
tlffj] 

"Second.  Tbat  at  do  limedurine  tbe  thirty 
dtys  Iherein  specifled  did  Ibe  said  plaiotitfa 
tender  or  offer  to  pay  Ibe  said  defendanis  ibe 
^,700,  purchase  price  of  Ibe  said  laiiil:  tbat  at 
DO  lime  during;  tiie  said  period  did  the  said 
plaintiffs  signify  their  inienlioD  to  nccepttiie 
terms  of  said  contract  and  to  purcbase  tbe  said 
Und. 

•■Third.  That  on  tbe  Ulb  day  of  October. 
1887.  plaintiffs  and  defendant  Crontber  bail 
fiirtijer  convernntion  on  Ibe  subject  oflliiKpur 
cbase,  but  tbat  oo  tbat  day  the  plaintiffi  or 
either  of  them  did  not  lender  13,700.  or  any 
part  thereof,  or  any  other  aum,  as  per  said 
agreement,  for  Ibe  said  ground  to  Ibe  defend- 
ant Cromher,  and  the  said  plalnliffs  were  Dot 
ready  or  wlliiDi;  to  pay  tbe  belaace  of  the  pur- 
cbHse  money  for  the  said  property  to  tbe  de- 
tendanli." 

Ufmo  these  facts  the  court  found,  u  Its  con 
elusion  of  lav.  Ibat  tbe  defendants  vere  eo- 
lllled  to  judjcmenl,  aod,  dd  January  80,  1888, 
Judgmem  for  Ibcdefendanla  nas  duty  entered. 
An  appeal  vns  taken  by  tbe  plaintiffs  to  the 
■uprcme  court  of  the  territory  (7  Utah.  310) of 
Utah,  and  there,  on  September  12,  1801.  tbe 
Judgment  was  afSrined:  whereupon  the  plain- 
tifli  appealed  to  tbis  court. 

Mettn.      Parlar     L.     Wllliana     and 
Orlando  W.  Powera  for  apiwllaots. 
Jfr.  Arthur  Brown  for  appellees. 

40S]     'Mr.   Jutlict    ShirM    delivered  tbe 

Opinion  of  the  court: 

Upon  the  facts  contained  in  <be  previous 
•talemeni,  there  is  no  looiu  to  douht  tbat  the 
JudgiDcDt  of  the  trial  court  dismissing  the 
complaint,  SDd  Ibe  jud^nnenl  of  the  supreme 
court  of  the  lerrilory  of  Utah  affirming  Ibat 
Judgment,  were  correct,  unless  there  was  ma- 
terial error  in  the  aulion  of  tbe  dlslHct  court  In 
falling  lo  find  whether  the  appellee  Crowlfaer 
tendered  the  abstract  of  title  called  for  id  the 
contract, 

Tbe  apprilaDts  contend  tbat  the  question  of 
tbe  lender  of  tbe  abstract  was  in  issue  and  was 
material:  that,  under  the  syslem  of  pleading 
prevailing  In  Ihe  courls  of  ibe  territory  of 
Utah,  full  fludings  are  tequired  upon  every  ma- 
teriel issue:  and  tbat  if  any  material  issue  is 
left  uofound.  It  is  grouud  for  reversal  of  the 
Judgment. 

But,  even  it  It  be  conceded  that  Crowiber 
did  not  lender  the  ahslrnci,  tbe  finding  of  Ibat 
fact  would  Eot  have  rendered  a  different  Judg- 
ment necessary:  aod  beuce  the  auppoaed  fact 
was  really  immalerial. 

The  action  was  io  the  nature  of  a  bill  for 
■peciflc  performance  of  a  contract  for  Ihe 
sale  and  purchase  of  a  tract  of  land.  If  tbe 
contract  is  construed  as  making  it  the  duly  of 
Crowther  to  tender  tbe  abstract,  yet  bis  failure 
to  do  so  did  not  dispense  witli  performance  or 
tbe  offer  to  perform  oo  tbe  part  of  the  com- 
plaioaott.  His  failure  to  furoiau  the  abstract, 
1V2  U.  S. 


might  have  Juatlfled  the  complainants  Id  de- 
claring ihemselvei  off  from  Ibe  contract,  and 
ini^bt  have  formed  a  successful  defense  to  an 
action  for  damages  brought  by  Crowiber.  But 
if  they  wUbed  to  Bpecitlcallr  enforce  the  con- 
Irocl.  it  was  necessary  for  the  coinplainaaia 
themsplves  lo  tender  performance.  To  entitle 
tliemselveatoadecree  for  aspeciSc  performance 
of  a  contract  to  sell  land  it  has  always  beeo 
held  necessary  that  the  purchasers  should  lea- 
der tbe  purchase  money.  This  is  tbe  rule  Id 
tbe  ordinary  case  of  a  mutual  contract  for  the 
sale  and  purchase  of  land.  And  tbe  rule  U 
still  more  stringently  applied  in  the  case  of  aa 
optional  sale,  like  the  present  one.  where  time 
is  of  the  essence  of  the  contracl,  and  where 
Crowiber  could  not  have 'enforced  spe-  [400 
ciflc  performnnce.  In  such  a  case.  If  the  ven- 
dee wish  to  compel  the  other  lo  fiilSl  tbe  con- 
tract, he  must  make  bis  part  of  tbe  agrecmeot 
precedent,  and  cannot  proceed  against  the  otber 
without  actual  performance  of  the  agreement 
OD  bis  pari,  or  a  tender  and  refusal.  Bank  of 
Columbia  V.  Hagner.  26  U.  8.  1  Pet.  464  (7: 
2331;  IMlfiid  Uarble  Oo.  v.  RipUi/,  77  U.  8. 
10  Wail   359  [10:  8031- 

Tbe  3d  and  8d  flndlogs  were  expresaly  to  Ibe 
effect  that  at  no  lime  during  Ihe  thirty  day i 
apecifled  in  tbe  contract  did  the  plidntiffs  ten- 
der or  offer  to  pay  tbe  defendants  tbe  purchase 
money,  Dor  signify  their  iDteolioo  to  acvpt 
tbe  terms  of  the  contract,  and  that  nid  plain- 
ilfis  were  not  ready  or  willing  to  pay  tiie  bal' 
ance  of  tbe  purchase  money.  Those  were  the 
findings  of  Ibe  trial  court,  and  the  supreme 
court  reached  the  rame  conclusions  upon  a  re- 
view of  the  testimony  which  was  all  lu  the  tec- 
ord;  and  its  conclusions  upon  this  as  a  Quea- 
lion  of  fact  are  not  reviewahle  by  xUU  court. 
Ilnat  r.  VtXnno  Oopper  Mia.  Vo.  100  U.  8. 
303  [anU.  43a|. 

The  bill  and  answer  disclose  so  Issue  as  to 
the  claim  of  Lynch  aod  QlasmanD  that  they 
were  bona  flde  purcbaeera  for  value,  without 
noiiw  of  tbe  tract  of  land  spcclfled  to  Ihe 
..between  Ibe  plalnliffs  and  Crowtber; 
tbe  answere  were  fully  respooalve  to  tbe 
jllegalioos  of  the  complaint,  and  as  no  evl- 
denre  was  adduced  by  the  plaintiffs  to  austalu 
tbe  bill  lo  that  particular,  there  would  seem  to 
be  DO  reason  why  Ibe  complaint  ihould  not 
have  been  dismissed  on  that  issue.  As,  bow- 
ever,  neither  the  irtal  court  nor  tbe  supreme 
court  adverted  to  that  phase  of  tbe  caae,  aDd 
OS  there  may  have  been  reasons  not  disclosed 
to  US  by  tbe  record  why  that  ground  of  defense 
was  not  put  forward,  we  shall  not  consider  it, 

Tbe  supreme  court  of  the  territory  also  ex- 
pressed lue  opinion  Ibat.  upon  tbe  facts  dis- 
closed by  Ibc  record,  the  complalnaQis  bad  a 
full  ana  complete  remedy  at  law  for  all  Ibe 
damages  Ihey  may  have  suffered  by  reason  o( 
any  and  all  breaches  of  tbe  contract,  if  any 
were  committed,  by  the  defendaot  Crowther. 
No  errors,  however,  have  been  assigned  tolbl* 
ruling. 

We  think  the  appellants  have  failed  to  sus- 
tain their  speclflcatlonx  of  error,  and  Hit  deertt 
of  Ihe  tvpreme  tourt  nf  the  ten  ilory  it  actori- 
mgly  aprmed. 


ovGoi>^Ic 


<10-41S  SDrKKVB  CODBT   OF  TBK    UniTSD   BtATIA  OCI.  TmMM, 

410]T    M.  UONTOOMEItY,  i^.  in  £rr.,    iliat.  In  an  itidlcimeDt  agftinst  a  letter  carrirr 

cliiirged  with M^reliDg,  embezzling,  ordeatroj- 


UNITED  STATES.  '"K  "  letter  conlainlnE  postage  itkmpa,  Ibe  tact 

thattbe  letter  was  a  decor  ii  do  defeuM. 
(Sees.  C  Beportert  ML  tlO. au  Eiror  was  likewise  Mtlgaed  to  tbe  refatal 


of  Ihe  court  to  cliarge  tbat  there  waa  a 

Dteog  U*teT—iitdUtment  far  tmhading  Utter*  variance  between  the  indictment  and  proof  in 

wntainiag  money.  respect  to  the  description  of  the  letters,  for  tba 

tteallne  or  embeizllog  of  which  thedefenduit 

1.   The  fact  tbit  a  letter  w«*  a  d«oo;  lino  derenae  waa  Indicted. 

to  an  imUctmeni  of  a  nilroad  ponal  olerk  tor  In  Uie  indictment  It  was  averred   tbat  tb* 

embcuUns  and  iteaUm  It  when  It  ooutalned  letters  In  question  had  come  into  tbe  defend- 

'"''°*''  ant's  poflsesaion  as  a   railway  postal  clerk,  to 

&    Evidence  thai  latte™  oontalntntr  moner  be-  be  conveyed  bj  mall  and  to  be  dellverwJ  to  tbe 

lonared  to  iDjpectora  who  mailed  tbem.  and  were  persons  addressed.     It  was  di>clotM^d  by  tbe 

f^J^^^T^.^wlhS^wnfr^  Sr^-^t^r™  "'idence    that    the   letters  and   money    Ibua 

S?y  «ct^  ?he  wScTnS  to  wbom  tw  w^  """'-"l  ^w'^^ged  to  the  inspectors  who  mailed 

addrpMCd.  doee  not  const Kute  a  varian.*  tiom  Ij"™,  and  Were   to  be  Intercepted  and  with- 

an  Indictment  for  oinbeiileinoDt  of  and  BieaJint  drawn  from  the  malU  by  Ihcm   before  thev 

tbera.  BTerrlnB  that  tber  came  Inio  poseesaton  Reached  the  pecBODi  to  whom  they  were  ad- 

or  defendant  ai  ■  pnatAl  clerk,  to  tw  conveyed  dressed. 

br  mall  and  to  be  delivered  to  tbe  persona  ad.  There  Is  no  merit  In  this  assignment.     Tbe 

dresEOd.  lettersputlnevidencecorreaponded,lnaddrt!S* 

[Ho.  1S0.J  and  contents,  to  Ibe  letters  deiicrtbed  In  the 

jo.,x™.v*^  ».>.<*  •T    iBOA      n^iJ^   .i».-t  »»  Indictment,  anil  it  made  no  difference,  with 

BufiwiKirf  Xareh  t7.  im.    Beaded  AprO  IS.  ,^p^,  ^  jj,^  ^^^^  ^j  ,^^  ^^^^1^^  whether  tbe 

"     ■  letters  were  genuine  or  decoys  with  a  flclilious 

P'   -cDDi-iD    t~  .V.   n,^,i,    r«..M    nf   .!,„  address,  SuMiantially  this  uuealion  was  ruled 

ERROR   to  the  Urcult    Court   of  the  ■     ,^              .  n^  _   ttL*-*  fi/atr*  .im.* 

United  Slates   for  the  Eastern   District  of  '1^^  ""*  *"  ""^  '■  ^'"^  ^*^-  *™'' 

Tennessee  to   review   a  judgment   convicting       Wi  iinr.......f  .rii,.  ,,„.,it,.r .-■  ■« i 

ThomasM.  Monieomery  for  eml^zzllDganS  Tli*i^idgm^lof  tkecPuHbtbrnunfirm^L 

stealing  letters  containing   money  which  bad  .^___ 
cnirte  Itito  his  poasession  as   a  ra'ilway  postal 

clerlt.     Affirmed,  ™.    *    „   «    « 

The  factenre  stated  in  the  opitilon.  T.  J.  BRYAN.  Appt.. 

MeuTi.  Creed   F,  Bates  and  Ltai*  Bhep-  *- 

Berrf  for  plaiotlft  In  error.  M,  W,  KALE8. 

Mr.  Edward  B.  Whitney.  Ass'itant  At- 

torne/  Qeneral,  for  defendant  in  error.  tBee  B.  C.  Beponer>a  ed.iU«5.) 

Mr.  Juttka  SblTM  delivered  the  optoloD  A  mortgageeinpo»»Mion.v,hen cannot Uoutied. 

of  the  court:                                 .        .  ,      _  .  4  mort«a««o  m  poaaesaloD  alter  irregular  fore- 

Tbomas  M.  Montgomery,   the  plaintiff  in  closure  proceedings  Id  whiob  be  Ud  in  the  proik 

error,  was  Indicted  in  Ihe  circuit  court  of  Ibe  ertvEannoc,  while htadebt  la  iwstduaand unpaid 

United  States  for  tbe  eastern   district  of  Ten-  and  no  oSer  to  redeem  or  tender  of  pajmeot  is 

nessee.  for  tbe  rrime  of  embezzling  and  steel  made,  heoiisiedlaaJeDtmeatbythebolderiiC  tbe 

ing,  on  March  8  and  9,   1890,   certain   letters  barelewiutle, whlcb.lf  ibelorecloeure wasvold. 

containing  money  in  United  States  currency,  >•  lubject  to  tbe  lien  of  tbe  mortBaBo  and  lbs 

which  had  come  Into  bis  posfesiion  as  a  rail-  mortjrasee's  rtjibt  of  poesceslon  until  tbe  debt  la 

way   postal    clerk   or  route   agent,    on    Ae  P"'°-                   _,     ,^, 

railway  mail  route  between  Chattanooga,  Ten  [Ho,  198,] 

nessee,  and  Bristol,  Tennessee.     The   defend-  c..n— .vi^   ruu«,h*.   te    laoc      tu^m^   A^^a 

ant  » w  tried,  convicted,  and  »)ntenced  to  be  «"*""««'  ^'*™  '^iif'^'     ^'^'^  '*'"' 

coDfloed  at  hard  labor  for  Ihe  term  of  two  "•  ^'"^■ 

years  in  the  penitentiary  at  Columbus,  Ohio.      ,  -d-di?  t  r  » i.,j-~.«.  ..*  .k.  □     _™. 

b.d  bMD  m.lW  traih.  puppoK  ol  cl.tMilw  'i  ';,°S'' 'I  "^T"!""';^"  ^l' r™?^,  ,S 

tb,  d.Iei,d.ut:  I.  olbtr  iord.,  «m  "dKO,"  ''«  IffS  ,°n'  m...    ,?.,¥?  JS 

letters-   and   ibereuixiD  tbe  derebdaiit  wked  ™''°'"^  Judicial  Diatrlct  of  tbat  Temlor;  Id 

tbe  cc'irt  to  la.lrucl  tb,  Jur;  tlal,  u  tb.  let-  '""  °'J!;fJ''t'''-S'-  j"  ,Z-.„^S.'' Ji," 

ten,  taken  .ere  mailed  lor  tbe  pnrio..  ol  e.-  ""™  ,'""?'  .i^.V  f'.P^^ViJ^ 

t,.ppi.„  d.„.dant  inu,  tb.  .."mio.  o|  a  '"^,S.i.L,'^t;%rP.o.1S™' 

crime,  there  could  be  no  conviction  of  the  ^^    ^^           ,  ui  i «..  «i.. 

defendant  for  tbe  lakibe  of  said  letters.  Statement  by  Mr.  JiMiee  ShinMi 

The  refusal  of  the  court  to  so  charge  is  the  HHrbig  waa  an   action   of  ejectment  [412 

subj-'Cl  of  the  first  asalgnment  of  error.  brought  August  13,  1887,in  thedlstriclcounof 

411]  "To  dispose  of  this  assignment  it  is  suf.  tbe  second  Judicial  disirici  of  the  territory  of 

Ocienttocitethecaseof  OdtNtsv.  I7nt(Ai£fatei.  Arizona,  county  of  Maricopa,   by  T.  J,  Brran 

189  U.  B.  e68  [mU.  5971,  vhere  it  was  held  against  M.  W.  Kale*,  to  recover  possession  of 

NOT^-^  to  ab«trtHtl«0  tiM  mod;  »h»t  contf-  »»"«:'  ^'"'"'*  '"^  "'^L^h"*?.,"'"^-"'*^  *** 

tur«Fheqfents,-seeno(etaUDltedStatav.Klrby,  »cres.    Thecase  was  tried  by  Ihecourtajury 

Vi-.tn,  bavlng  been  waived,  andon  December  0,  IStF* 


.Ct.cP"-"- 


isas. 


Bat  AM  T.  KiiMt, 


419-lU 


Judgment  wu  entered  for  the  defenduit, ; 
whereupon  the  plaintiff  appealed  to  the  la- 
preme  court  of  the  territory  of  Arizona.  In 
that  court  the  cue  wu  beard  upon  an  aereed 
■lalement  of  facta,  and  the  luilgmeDt  nf  the 
dltlrirt  court  was  afDrmed.  The  ptaintlS  then 
appealed  to  ihia  court. 

The  facts,  u  tbej  appear  to  the  agreed 
■taiement,  are  aubttautiallv  u  followg: 

On  Ma;  20.  1882,  one  Jonathan  H.  Bryan, 
who  then  owned  the  S.  E.  i  of  aectlon  3,  T.  1 
N..  R.  8  E.,  Qila  and  Batt  rUer  meredlan, 
being  the  land  In  contmver«y  In  Ihli  action, 
executed  to  the  «aid  M.  W,  Ealea  hlH  promla- 
lory  no'e  for  the  sum  of  (5,610,  payable  May 
20,  1883,  with  Interest  at  the  rate  of  1|  per 
cent  B  month,  and  to  secure  the  same,  on  the 
•ltd  date  he  and  hU  wife,  Vina  Bryan,  ei- 
cculed  and  delivered  to  Kales  a  mortgage  of 
ftll  the  said  land. 

Ou  Auguat  20,  ISSS,  Jonathan  H.  Bryan 
died  intestnle,  leaving  Vina  Bryan,  who  was 
his  wife  at  the  time  be  acquired  the  said  prop- 
erly, bis  widow  and  sole  heir.  On  September 
13.  1883.  the  said  M.  W.  Kales  filed  bU  sppli- 
calioD  (or  letlers  of  administration  in  Ibe  pro- 
bate courtof  Ibe  eaid  coliaty  w  beret  a  Jonathan 
M.  Bryan  resided  at  the  time  of  his  death,  and 
in  wbicb  ILe  said  land  wu  situate,  and  such 
proceeiilDRS  were  bad  Ibereoa  that  Kates  was 
duly  appoluted  administrator  of  Bryan's  estate 
on  September  24,  1883.  He  proceeded  in  the 
adminiHtration  of  the  estate  until  December  6, 
18(54.  when  the  administration  was  closed,  and 
tie  was  discharged  from  his  Irutl.  lu  such 
proceedings  the  said  properly  wu  not  dis- 
trlliiiied, 

Eules,  while  he  wu  so  acting  u  adminis- 
trator, snd  while  be  was  the  owner  of  the  note 
and  mnit,-;age,  brought  an  action  in  the  district 
court  ot  Lbe  lerrltnrj  of  Arizona,  by  a  ci>m- 
plalnl  flied  October  8, 18SS,  In  which  be,  M.W. 
41  SlKales.  as  V»l°l'tf.  «"ed  him»e1f.  M.  W. 
Kilea,  adminbdrator  of  the  estate  of  Jonalban 
H.  Bryan,  deceased,  as  defendant,  asking  for 
Judgment  upon  the  note  and  foreclosure  of  the 
morlgage,  and  for  a  sale  of  the  land  to  satUfy 
the  jud^'tnent.  To  tLat  Bull  Vina  Bryan  was 
made  a  party  defendant.  On  the  same  day  a 
bjwncfen*  was  duly  filed  In  tbe  office  of  the 
couQtv  recorder  of  the  aaid  county.  On 
Octotwr  B.  1883,  a  summons  wu  duly  Issued 
out  ot  tbe  aald  court,  and  duly  served  upon  M. 
W.  Kales,  administrator,  lbe  defendant  named 
In  tbe  action;  and  on  tbe  aame  daya  summons 
was  duly  issued  and  served  upon  lbe  said  Vina 
Bryao.  M.  W.  Kales,  administrator,  u  de- 
fendant, made  ansper  on  tbe  same  day,  and 
admitted  each  and  every  allepalion  of  the 
complaint,  and  consented  that  a  Judgment  and 
decree  might  be  entered  In  accordance  with  the 
prayer  thereof;  and  Vina  Bryan,  ansn-erlng 
the  complaint,  denied  any  individual  liability 
on  her  part  to  tbe  plainllS,  admitted  each  and 
every  material  allegation  In  the  complaint,  in 
•0  far  as  the  same  did  not  imply  a  personal 
Kabiilty  on  her  part;  disclaimed  all  rigbl.  title. 
and  interest  In  the  said  property  in  any  way 
conflicting  with  tbe  mortgage;  and  prayed  to 
be  dlsmissed- 

Dpon  a  day  of  the  regular  (erro  of  the  said 
court,  October  10.  1883,  the  said  cause  came 
on  for  trial,  and  tbe  same  having  been  tried 
IflS  V.  s. 


and  duly  submitted,  the  court  on  that  date 
rendered  Judgment  against  H.  W-  Kales,  ad- 
ministrator of  the  estate  ot  Jouathaa  H.  Bryan, 
deceased,  defendant,  In  favor  of  H.  W.  Kales, 
plaintiff,  for  the  sum  ot  $5,330.80.  entered  a 
decree  to  foreclose  the  said  mortgage,  and 
ordered  that  the  said  property  be  sold  to  satlif  j 
■  he  Judgment,  and  ibai  the  defendants  m 
barred  and  foreclosed  of  all  equity  of  redemp- 
tion of,  in,  and  to  the  said  pniperly  from  and 
after  tbe  delivery  of  the  ihcrllTs  deed  to  the 
same.  On  November  10,  IS8S,  an  order  for 
the  sale  of  the  property  wu  issued  out  of  the 
court  on  the  Judgment  and  delivered  lo  the 
sheriff  of  Maricopa  county  for  eiecutlon,  nod 
on  December  15,  1888,  the  sheriff,  having 
advertised  tbe  land  for  sale  under  the  Judg- 
ment for  the  lime  prescribed  by  law,  offerM 
tbe  same  for  sale  to  the  bigbeet  bidder,  for 
ca*b.  and  sold  the  ume  to  the  said  H.  W. 
■Kales  for  the  sum  ot  HSOO,  that  being  [4 14 
the  highest  price  bid,  and  sutwequently  eie- 
cuted  and  delivered  lu  Kales  a  deed  therefor, 
dated  June  19.  1881. 

Afterwards  Vina  Bryan,  the  widow  of  Jona- 
than M.  Bryan,  married  one  R,  D.  Brown,  and 
thereafter,— namely,  on  June  28,  1887,— she 
conveyed,  by  quitclaim  deed,  in  the  nsme  ot 
Vina  Brown,  to  T-  J.  Bryan,  the  plaintiff  Id 
the  present  action,  such  Inierest  as  she  then 
had  In  the  said  land. 

It  further  appears  by  Ibe  agreed  statement 
of  facU  in  Ibis  case  that  Kales  paid  tbe  said 
amount  for  the  property,  and  that  such  amount 
wu  the  maritet  value  of  the  same;  that  from 
tbe  date  of  sale  to  tbe  time  of  the  commence- 
ment nf  tbiH  action,  Eaies  paid  $134.88  in  laiea 
and  |8,04B.87  for  improvements  upon  the 
property;  that  H.  W.  Kales,  lbe  plaintiff  In 
tbe  said  suit,  wu  tbe  same  person  as  H.  W. 
Kates,  administrator,  the  defendant  tbereln; 
that  at  the  time  of  the  commencement  ot  the 
present  suit  tbe  defendant  was  in  possession  of 
tbe  properly;  that  no  part  of  the  properly  was 
sold  by  the  ssld  administrator  In  the  course  of 
bis  administration,  and  that  the  note  and  mort- 
gaKe  executed  to  Kales  were  not  paid  or  aatia- 
fled  In  any  way,  unleas  by  the  sud  sale. 

Memr:    Wm.    A,    HcKeBDer,     WibtUr 
Street,  and  Ben.  Goodrich  tor  appellant. 
Mtttrt.  R.  C.  Ga,rland,  A.  H.  OarUwd. 

and  A,  0.  Baker  for  appellee. 

Mr.  Jiutica  Shlrfta  delivered  the  opinton  of 
tbe  court: 

Whether  the  Judgment  In  tbe  case  o(  Kale* 
w.KaUi,  Adminutratar^  At  Belalei^ Jonathan 
M.  Bryan,  wu  void  because  ot  tbe  alleged  tact 
that  tbe  plaintiff,  suing  u  tbe  creditor  of  the 
estate  to  foreclose  a  mortgage,  wu  the  aame 
person  who,  u  defendant,  represented  tbe  er 


the  widow  and  sole  heir  of  Jonathan 
H.  Bryan,  was  estopped  from  assalilnir  the 
J  udgmeui ,  by  reuon  of 'having  appeared[415 
and  answered  In  the  foreclosure  suit,  acknowl- 
edging the  debt  and  consenting  to  the  sale, — ara 
SuesiioDB  which  we  deem  It  unnecessarv  to 
etermlne.  There  wu  another  ground  of  do- 
feoM  flo  GODClusire  and  fras  oom  dUBcultj 


415-11: 

that 


e  prefer  to  place  upon  tt 
unrming  tbal  'if  the  ciiun  belnw. 

It  is  admltled  Ibat  tbe  defendant  below 
•  mort^gee  fo  posaessioa.  with  bis  debt  put 
due  and  unpaid.  The  pIsiDllS  nas  doI  offer- 
ing lo  redeem,  uid  had  not  tendered  pavment 
of  tbe  debl,  but  ttood  on  the  bore  legal  title, 
•ubject,  if  the  foreclosure  proceeding  were 
void,  lo  the  Hen  ot  the  unpaid  montage  and 
to  the  rijibl  of  ttaa  morlgaKee  to  retain  posnes- 
ifoa  UDtU  his  debl  was  paid.  This  Is  the  Eni;- 
liph  doctrine,  and  ft  prevails  geoerall;  in  the 
United  Slates.  BireA  v.  Wrigki.  1  T.  R.  878; 
Simpion  v.  Ammoiu,  1  Binn.  176,  2  Am.  I>ec. 
43S:  Bill  v.  Paj/nan.  3  Mass.  SSS;  Panoni  v. 
WtlUn.  17  Mass.  419;  Doa  t.  Rm  {"Brnbii  v. 
Brock").  77  U.  B.  10  Wall.  519  ^IB:  1002]. 
And  sucb,  as  we  team  from  the  opinion  of  tbe 
supreme  court  of  tbe  territory  of  Arizona  in 
the  presenl  case,  is  tbe  law  of  that  terrltoi 

T}ie  judgment  of  tAt  luprerM  eouri 
itrriiory  of  Ariiona  i*  aeeordingty  -" — 


tJDi>i(iiUB  Couitr  OP  THE  Umitbd  STiTBa. 
ir  Judgment   I 


Oct.  Imxt, 


T.  J,  BBYAN,  Appt., 

GEORGE  T.  BRASICa  kt  au 

{See  B.  C.  Beporcer's  ed.  U6-41S.) 

^eeiment—pvrAa»er  ai  judicial  mU. 


Eales  was  dulj  ajjpointed  admEnlilrator  of  hll 
estate  by  the  probate  court  of  Maricopa  counif, 
territory  of  Arizona,  wherein  the  uid  land 
waa  situate,  and  continued  in  such  oOioe  udUI 
the  adminisiratfon  was  clostid,  December  S, 
1884.  In  tbe  adminiilration  of  tbe  estate  Ua 
aald  property  was  not  dielribuled. 

On  September  S8,  ]f83,  Eales  brought  u 
action  In  the  dlnlrlct  court  of  the  territory  ot 
AriEona  county  of  Maricopa,  In  which  be,  M. 
W.  Ealea,  as  plainilS,  sued  himaelf.  M.  W. 
Eales,  admlnislraior  of  tbe  estate  of  Jonathan 
H.  Bryan,  deceased,  at  defendant,  and  in 
which  he  asked  for  Judgment  upon  the  DOt« 
Pud  rorecloaure  of  the  mortgage,  and  for  a  ule 
of  the  mortgaged  premise*  lo  satisfy  the  Judg 
menL  A  summons  was  duly  iasueil  out  of  Ui« 
said  court  on  Octobers,  188S,  and  on  the  Kama 
day  wa*  duly  served  on  .M.  W.  Ealea,  admin, 
istrator,  the  defendant  named  in  the  action, 
who,  on  tbe  day  fulloning,  made  answer,  and 
admitted  each  and  every  aliegiition  o(  the  1:001- 
plalnt  filed,  and  consented  that  Jmlgment  or 
decree  might  be  entered  in  accordance  witk 
tbe  prayer  thereof. 

On  the9tb  day  of  October.  1888.  bein;  a  day 

ot  tbe  regular  term  of  the  said  court,  the  saiil 

cause  came  on  for  trial,  and  the  same  having 

been  tried  and  duly  submitted,  the  court,  on 

October  16.  ISHS.  rendered  judgment  against 

M.   W.   Eales,  administrator  of  the  estate  iit 

Jonathan  H.   Bryan,   deceased,  defendant.  Ii 

!  favor  nf  M.  W.  Eales,   plaintiff,  for  the  »um 

',''°^1?^^'''°„3L]SV''  ''"'h'"''' hi"h''1r  '  "'  *'^-8™.   entered  a  decree  to  foreclose  tb« 

^,.~  ...  .,gg  by  kdIco.  Ir  I  mortgage,   and  ordered  that  the  properiv  lie 

~~"  '     satisfy  tbe  judgroenti  and  *on  [417 

under  ihB  mort««or:  '  november  8,  1883,  an  order  for  the  sale  of  tha 

'  premises  was  issued  out  of  tbe  said  court  od 

the  Judgment  and  delivered  to  the  sheriff  (rf 

Maricopa  county  for  execution. 

On  December  15,  1883,  tbe  sheriff,  having 
adverticed  tbe  properly  for  sale  under  the 
jLidgmeni  for  tlie  time  prescribed  by  law,  of- 
fered the  same  for  sale  to  tbe  highest  bidder, 
for  cash,  and  sold  the  same  to  the  said  H.  W. 
Eales  for  the  sum  ot  12.975,  that  being  tha 
UigbesI  price  bid.  and  issued  to  Eales  a  certifl- 
caie  of  sale  therefor,  whicb  certificate,  on  Jiuia 
13,  1831,  was  sold  and  assigned  by  him  to  ona 
J-  T.  Hims  for  (he  sum  of  «3.500,  On  June  14. 
1884.  the  sheriff  eiecuted  and  delivered  to  J. 
T.  Sims,  tbe  assignee  of  the  certificate  of  sale, 
a  deed  for  tbe  property,  and  on  February  28, 
1887,  Bims  conveyed  the  property  to  George 
T.Braaius. 

In  the  meantime  Vina  Bryan  married  one  B. 
D.  Brown,  and  00  June  28,  1887,  she  conveyed 
tbe  said  property,  by  quilelalm  deed,  in  Ilia 
name  of  Vina  Brown,  to  T.  J.  Br)'an. 

By  tbe  agreed  statement  of  facts  upon  which 
tbe  present  case  was  beard  in  Ibe  court  below, 
Hnd  in  whicb  the  matters  slated  above  are  to 
be  found  mentioned.  It  further  appears  that 
M.  W.  Eales,  the  pliinlilT  In  the  said  suit,  was 
the  same  person  as  M,  W.  Eales,  administra- 
tor, the  defendant  therein;  Ibat  at  tbe  time  tha 
present  cause  of  action  arose  the  defendant* 
were  in  possession  of  the  said  property;  that 
DO  part  of  the  property  was  sold  by  the  id- 
miniatrator  of  Jonatban  H.  Brjan'i  eatate  la 
thecmrseof  admlnisirallon ;  that  the  aald  nota 
and  mortgage  were  never  paid  or  satisfied,  uo- 
leaa  by  the  sale  under  tbaaald  foraclos 


t    A 


1.    An  liresuJi 


squitror 


tbe  mar  [KB  nee  as  such. 
[No.  200.] 
Bahmilt^  DttaiOtr  19,  1895.    Decided  April 
IS,  1S96. 

APPEAL  from  a  Judgment  of  tbe  Supreme 
Court  of  the  Terrliory  of  Arizona  affirming 
Ibe  Judgment  of  tbe  District  Court  of  the 
Second  Judicial  District  of  Ibat  Territory  in 
favorof  tbe  defendant  in  an  action  of  ejectment 
brought  by  T.  J.  Bryan,  plaintiff,  against 
George  T.Brasiusetai., defendants.  Affirmed. 
See  same  case  belo<v,  31  Foe.  fil9. 


Blatement  by  Mr.  Jtutiee  SUraa; 

In  his  lifetime  one  Jonathan  M.  Bryan,  who 
was  Ibe  owner  of  tbe  160 acres  of  land  in  con- 
4 1 6]iroverBy  in  this  action,  being  tbe'N.  E.  1 
of  section  5,  T.  1  N.,  R.  8E.,  OllaandSalt  riv- 
ar  meridian,  eiecuted  and  delivered  bla  prom- 
iasory  note  to  M,  W.  Kales,  February  33. 1883, 
for  tbe  sum  ot  $2,500  payable  February  28, 
1884.  with  interest  at  the  rate  of  1^  per  cent  a 
month.  To  secure  the  payment  of  the  note, 
00  tbe  same  day  be  executed  and  delivered  to 
Eales  a  mortgage  of  all  the  said  land.  Al  that 
time,  and  also  al  tbe  lime  lie  acquired  Uiesaid 
property,  Jonatban  M.  Bryan  was  a  married 
man,  his  wife  being  Vina  Bryan.  On  August 
30,  1883,  Jonathan  M.  Bryan  died  Intestate. 
leaving  Vina  Bryan  his  widow  and  sole  beir; 
and  on  September  34,  1683,  tha  tald  U.  W.  > 

ton 


.CioogfL-"-* 


ISQIL  BsTAN  T.  PiMiTBr.    Ahdbbvs  r.  Okitu)  Smtcs, 

CMdlnga;  tliat  at  the  said  nie  made  b;  the  T.  J.  BRTAN,  Appt., 

aberlS  tbe  properly  (old  for  Ha  market  value;  e. 

tbat  fmrnedintelv  after   the  purchase  of  tbe  D.  H.  PINNBT  kt  &i^ 

propertv  by  J.  T.  Sims,  he  entered  Into  pnaaea- 

■lOD  thereof,  and  that  he  and  Ihoie  claiming  (6ea  8.  a  Keporter-a  ed.  U9.I 

under  him  were  allll  la  pnasesalon  of  the  same 

when  the  ataicment  of  facta  la  tbU  case  waa  | 

Erepared;  ihat  Sims  and  thoae  claimiog  under 
Im  have,  since  June  IS.  1864,  paid  taxeB  upon 

tlie  property,  and  thai  after  that  dale  he  and  SabmitUd  December  19,  1S9S 

they  made  valuable  Impruvementa  upon  tbe  ^^  IS96. 
prt-mises,  nhicb  remain  Ihereon.  wilhout  any 
-   ■':«  of  tbe  claim  of  ibe  plainliff  in  Ibis  action 

1.1  111*  grantor,  except  euch  notice  as  may  have  .        . 

418]been»lmpBrledbylherecordlntheBald  Z*-™"- 

ault;  and  that  at  (be  tine  when  Sims  bought  See  same  cau  below  SI  Pac  M8. 

the   properly  and  paid   the   purchase  money  The  facU  Hre  a t« led  in  the  opinion, 

therefor  he  aid  not  know  and  bad  no  notlde  „*"""»-^^"'*f~,4- "o^""""'*  ^<**^ 

thai  M.  W.  Kales,  from  whom  he  obtained  «"■«'•  ami  &"  &^r.^A  (or  appellaiii. 

the  aaaigoment  of  the  aatd  ceniflcnte  of  sale,  „  ^"f*"!-  °^^,^  ^'""f'  ^  /■  ^^'f-  -^  ^ 

waa  the  same  person  who  was  the  admlnislra-  Oarland,  and  S.  0.  Oarlflnd  for  appellees. 

tor  of  the  ealale  of  Jonathan  M.  »'?■".  de-  Mr.  Juitice  Shirka  delivered  the  opinion  of 

ceased,  except  such  notice  aa  may  have  been  ^^g  court' 

Imparted  by  the  record  aforesaid.  Thia  waa  an  action  of  ejectment  brought  by 

the  preaent  action,  which  was  an  action  of  T.  J.  Bryan  in  tbe  dlalricl  court  of  the  ^onS 

ejectment  lo  recover  ™»e™  on    of   tbe  said  judicial  district  of  tbe  territory  of   Arizona. 

g'operty   was  brought  July  H.  1887,  by  T  J.  J      i^.t  d.  H.  Plnney,  Mary  E.  'Pinney,  M.  R. 

cyan,  the  gramee,    a«   atorea«id,    of    Vina  g'^ermsn.   George   ft!    Mitchell,    OebrRe  W. 

P^^'j?^"'".    ^'^^^^  ,T            A  ,"!,'!  f^T'  M»"'l.  »°d  the  Bank  of  Napa,  to  recover  poa^ 

n  the  d  strict  court  of  the  second  Judicial  da-  ^asion  of  block  98  In  the  town  of  Phienlr, 

trici  of  Ibe  territory  of  Arizona  in  and  for  the  county  of  Maricopa.    The  facUof  this  case 

county  of  Mancopa.     At  the  Irial  a  Jury  waa  ,„  f„'^  ^j,         ^^„t  questions  tor  our  con- 

7^"i^  '"w^^fo^  waa  tried  by  the  courr  .ideraUon.  aJe  similar  to  thoae  of  the  case  of 

On  December  a,  1890,  a  Judgment  was  eoiered  SryaT,  ^.Brati^.  Just  decided,  and  tor  the 

n  favor  of  the  do  endant.  and  the  p  a.nt  IT  ^J^^^  ,^g,g     i,;„J    ^„j   ^„   ,i,g  authoritlea 

tbereuponappealedto  theaupremecourtof  tbe  ,|,e„  cited,  thtjudgmtid  of  Ou,  tiiprenu  amri 

twrllory  of  Arizona,  where  the  fudgment  of  afAH^^nai$<^Jpn,Zd. 
the  said  district    court    waa    affirmed.     Tbe 

plaintiff  then  appealed  to  Ibis  court.  

*..#«.    Wm.    A.   McKon«.y.    WOelcr  ARTHUR  D.  AMDRBWS.  Plff.  .»  [420 

Sfrai.  and  Ben.  Ooodrich  for  Appellant.  ^"'■• 

Meurt.  R.  C.  Oa-rla^d,  A.H.  Garland.  "- 

and  A.  a.  Baker  for  appellees.  UNITED   STATES. 

Mr.  <7u((to«SliIraB  delivered  the  opinion  of  i8eeB.C.  Reporter's  ed.«eD-4a>.) 

""xhiseVae  diflers  from  tbe  case  of  Bryan  v.  '*''»''",?  "t^^*  ^^^t~^'^^^  '^I"'*  "'^ 

Ka.U,.  Just  decided,  in  the  panicular  that  the  ''■  *■  "*  '=*'*■  »  ^BSS—rndtnct. 

mortf;agee  Kalea  is  not  himself  the  defendant,  j.   itlsnodefenM  to  tbe  ortmeof  mailing  obacena 

but  thedefendanteln  possession  areblsallenees.  letters,  under  IT.  8.  Bev.  Stat.  I  8Sra.  as  amended 

Tbe  question  thus  presented  is  precUely  the  t>7  tbe  act  of  September  a,  tSffl,  that  they  wei« 

one  tbat  was  ruled  in  the  case  of  i)oev.  Rot  asnt  in  Hoswer  to  lettara  written  uoder  an  a». 

("Brotat  V.  Broot")77  D.  8.  10  Wall,  619  [19:  sumed  name  by  a  govemment  detooUve. 

lOU^iJ,  where  this  court  held  that  a  mortgagor  I.    MaillaB  a  private  sealed  tectrr  In  an  envelope 

of  land  cannot  recover  in  ejectment  against  the  on  wBlob  nothtnH  appears  i>ui  the  name  and  ad- 

mortsagee  In  poBsesslon.  after  breach  of  the  <!"»-  "  «  oonuins  oliecene  matter,  is  an  offeoae 

condition,  or  against  persons  holding  poesess-  """^r  Y'  ^  "l''  *^Mf^  "  amended  by  the 

too  under  the  mortffagee;  and  also  held  that  aot  of  September  88.1688. 

^q-ram^on,;^^  r^-^^;^"^h-ervr.ro"rLt 

419Jat  Bueh  sale  alt  the  rights 'of  the  morl-  Btat.)  BfllRaa  amended  br  the  act  ot  Beptemt«r 

gagee  as  such.     Gilbert  T.  CooUy,  Walk.   Ch.  m,  iggg.  wben  tt  was  opened  by  the  perwin  to 

404,  and  JdcAwin  v.  Bmetn,  7  Cow.  13.  whom  tt  waa  aorually  seat,  uttbourh  tbe  address 

So  In  Jadaon  v,  Minkler,  10  Johns,  47S,  It  was  flctlltoua,  It  being  oddrpsaed  to  blm  under 

waa  held  that  the  assignee  of  a  mortgage,  in  a  flotttloua  name. 

possession  of  tbe  premises,  la  protected  by  the  [Ifo.  fiG2.] 

mortgage,    though   no  foreclosure    of  It  was    _ ,  „   ,„„.      r.    -.  ^  .     ..  — 

.hown,%g«in.t  In  action  of  ejectment  by  a  Br^mUled January £3  1^.    Decul^AprOa, 

mortgagor.  "^\ 

The  Judgment  of  the  court  below  (Brjmnv.  sotc-Ai  lo  oMr^uUng  thtmaO:  vShat  eon**- 

Braiiai  (Aril.)  81  Pac.  819)  was   placed   on  («tntft«<tC«iiie.-aB«not*to0tmed8i8lear.Klrby. 

ibio  ground,  and  U  la  accordingly  ajfb-nuri.  llkin.                                       y~              i 

IM  U.S.  D,™,zed<,vC:.i)l>^ktOit 


4ao-tss 


Sdphbmi  Coust  cw  tbk  Ukitmd  States. 


OoT.Tnui, 


IN  ERROR  to  tbe  Diitilct  Coutt  ot  the  Uafted 
BtBtes  for  tbe  Southern  DUlrlct  of  CiltforoiB 
to  review  a  judgment  of  lliat  court  coDvictliig 
Arlhor  D.  Andrewi  for  Tiolslioii  of  D,  S.  Rev. 
Stai  ^  3893,  as  amended  bv  tlie  net  of  Coagreu 
of  September  -M.  1838.  cbap.  1098.  AJHiiMd. 
See  MiDd  cue  below,  68  Fed.  Rep.  ^1. 

BtBtemeat  bv  Mr.  JiutUe  8hir»s: 

Thii  cue  li  liere  upon  k  writ  of  error  lued 
out  of  the  dUtrict  court  of  the  United  State* 
for  the  loulbern  dUlrlct  of  California,  wUereln 
the  plalullff  Id  error  wai  iodlc-ted,  tried,  con- 
Tlcled,  and  Beolenced  for  TJolallon  of  U.  S. 
Rev.  SUt.  S  3808.  m  amended  bj  the  act  of 
CoDgreu  lA  Seplembet  36.  1848.  chap.  1098, 
§  2  (3fi  Sut.  at  L.  49fl)-  Tbe  inttictment 
contained  two  counts,  eacb  of  which  alleged 
thatlDtbeyearlSaS,  at  the  city  of  Lo*  Aug«- 
lee,  couniy  of  Loe  Aogeles,  Uie  plaintiff  in 
error  "did  knowfaglj,  wilful!;,  and  unlaw- 
fully deposit  and  came  lo  be  deposited  In  tlie 
United  States  postofUce  at  ibe  said  city  of  Los 
AsgeUa,  county  and  district  aforetaid.  for  de- 
livery, a  cerlaiD  obacene,  lewd,  and  laacivlous 
letter  addressed  to  'Hn.  Suaau  l^udlong,  box 
fifll.  Los  Angelea,  Cal.;'"  and  that  Ibe  said 
letter  was  theu  and  there  unmallable  matter  by 
resBon  of  the  Indecent  chitrrtCl«r  of  lis  conteota. 
42  lITbe  two  count) 'dlSert-d  merely  in  that 
tbey  (IcBcribed  two  different  tellers,  alleged  lo 
have  been  dated  respecllvelv  November  1  and 
November  8,  16Q3.  and  to  have  been  respect- 
ively deposited  In  tbe  said  poatofflce  Novem- 
ber 3  aod  November  3,  189S. 

U.  S.  Rev.  BlBl.  S  IJ893,  as  amended  by  the 
met  of  Beplembei  26. 1S88,  li  as  follows: 

'■Sec.  3868.  Every  obscene,  lewd,  or  laiciT- 
tous  booli,  pamphlet,  picture,  paper,  letter, 
writing,  print,  or  other  publication  ot  an  in- 
decent character,  and  every  article  or  thing 
designed  or  Intended  for  the  prevention  of  con^ 
ceplion  or  procuring  of  abortion,  nod  every 
article  or  thing  Intended  or  adapted  fnr  any 
ln<leceot  or  immoral  use,  and  every  writlen  or 
printed  card,  circular,  pamphlet,  book,  adver 
lisement,  or  notice  of  any  kind  giving  Intorma- 
tloo,  (tirectly  or  Indirectly,  where  or  how  or 
of  whom,  or  by  what  means  any  of  Ihe  here- 
inbefore menlioned  mattera.  articles,  or  things 
may  be  obtained  or  made,  wbetber  sealed  aa 
flrat'Claaa  matter  or  not.  are  hereby  declared  lo 
be  nonmailable  matter,  and  ahall  not  be  con- 
Tejed  in  tbe  mails  from  any  poalotSce.  nor  by 
any  letter  carrier;  and  any  person  who  shall 
knowlnely  deposit,  or  cause  to  be  deposited, 
for  mailing  or  delivery  anvthing  declared  by 
this  section  to  be  oonmallsble  matter,  and  any 
peraon  who  shall  knowingly  take  the  same,  or 
cause  the  same  to  be  taken  from  the  mails  for 
tbe  purpose  of  circulating  or  disposing  of, 
aiding  In  the  circulation  or  dlsposltinn  of  the 
aame,  shall,  for  each  and  every  offense,  be 
fined  upon  conviction  thereof  not  more  than 
$n,000,  or  imprisonment  at  hard  labor  not 
more  than  flve  years  or  both,  at  the  discretion 
of  Ihe  court:  and  all  offenses  committed  un- 
der the  section  of  which  Ibis  Is  amendatory, 
prior  to  the  approval  of  this  act,  may  be  pros- 
ecuted and  punished  under  the  same  in  the 
same  manner  and  the  same  effect  a*  It  this 
act  bad  not  been  passed :  Pronided,  That  noth- 
ing In  this  act  shall  authorize  any  peraoD  to 
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open  any  letter  or  sealed  matter  of  tbe  lliM 
class  not  addressed  to  blmeelt." 

Tlie  defendant  demurred  to  tb«  ladlctment 
on  the  ground  that  the  facta  slated  therein  did 
not  consiitule  an  offense  against  the  laws  of 
the  United  Slates.  The  demurrer  waa  ovu- 
ruled,  and  the  defendant  then  pleaded  not 
guilty- 

■The  evidence  adduced  at  the  trial  [439 
tended  to  prove  Ibat  one  H.  H.  Flint,  a  Utilted 
States  posiofflce  inspector,  having  seen  in  the 
Los  Angeles  Herald  a  cerUln  ejlverlisemeDt 
bearing  the  addraas,  "Spero;box  60,  this  office, ** 
mailed  to  thai  addreaa  a  letter  referring  to  tbe 
subject  of  the  advertisement,  signed  "  Susaa 
H.  Budlong,  P.  O.  box  661,  Los  Angeles, 
Cal.," and  received  In  anawer  thereto,  tbrougli 
tbe  posiofflce  at  Los  Angelea,  a  letter  signed 
"  Spero,"  being  the  letter  described  In  the 
Aral  count  of  the  indictment;  that  Flint  tliem 
sent  another  letter,  signed  as  above,  and  hav- 
ing received  an  answer  theretosigned  "Spero,* 
wrole  a  third  time,  and  afterwards  received 
out  of  the  said  postofflce  a  letter  signed  "  A. 
D.  A.  SIS  N.  BroHdway,"  being  the  letter  de- 
scribed in  the  second  count  of  tbe  indlcimeuL 
All  Ihe  letters  so  received  by  Flint  were  SB- 
closed  in  plain  sealed  envelopes,  neither  of 
which  bore  any  writing  save  the  addreHi 
Evidence  wasalsointroduced  tending  to  con- 
nect the  defendant  with  the  mailing  of  tks 

Tbe  said  letters  of  Flint,  and  the  testimony 
concerning  the  same,  were  introduced  against 
the  objections  of  the  defendant,  and  lo  tlis 
introducllon  thereof  he  duly  excepted. 

At  the  coDclusioD  of  tbe  evidence  for  the 
government,  the  defendant  moved  tbe  court 
lo  Instruct  tbe  jury  lo  aci]uU  bim  on  lbs 
ground  that  if  any  offense  had  Iwen  commit- 
ted it  had  been  done  at  the  request  ot  Flint, 
a  government  offlcer,  and  on  the  ground  thai 
tbe  evidence  was  Insufflclent  lo  connect  lbs 
defendant  with  the  alleged  offenae.  Tbe  mo- 
tion waa  denied  by  the  court,  to  which  rul- 
ing the  dL'fendanl  excepted,  Tbe  defendant 
then  put  In  testimony  lending  to  prove  bii 
good  character,  and  lo  couniervall  tbe  gov- 
ernment's evidence  to  tbe  effect  that  the  aaU 
letters  were  mailed  by  him. 

At  the  close  of  all  the  testimony  tbe  defend- 
ant requested  Ihe  court  to  give  the  jurr  cer- 
tain instructions,  which  request  waa  refused. 
Olber  Instructions  were  given  instead,  which 
do  not  appear  In  tbe  record.  To  Ibe  court'* 
refusal  to  give  the  Instructions  proposed  by 
Ihe  defendant,  and  lo  the  giving  of  olber 
instructions,  the  defendant  excepts. 

MtUT*.  J.  H&rlon  Broaka  and  M.  D, 
BrainKrd  tor  plaiotiH  in  error. 

Mr.  Edw*rd  B.  Whltnev,  Assistant  At- 
torney General,  for  detendaol  In  error. 

Xr.  Jii«(ie<8hlr&B  delivered  tbe  opinion  of 
the  court: 

Error  is  altrlbuled  to  the  court  below  la 
perraiiliDg  Ibe  wilness  Flint  to  testify  In  tha 
case,  for  the  reason  that  be  was  an  olHcer  of 
the  United  Slates,  and  that  correspon denes 
wits  carried  on,  through  the  mails,  for  the  sole 
purpose  of  obtaining  evidence  from  tbe  de- 
fendant upon  whlcb  lo  base  tbe  proeecutloa. 


IBM.  Dabeibll  t.  Obobtuiob.  4S>-4tB 

A.  simllsT  conUntlon  wu  dtiposed  of  bv  thli  dence  tliu«  produced  ftgalnst  tbe  detenduit 

court  io  the  ca«e  of  Orimm  v.  United  Slata  The   Inapeclor,  however,  teatifled  that  he  knd 

106  U.  S.   604  [89;  KO],   where  it  was  asld  Suaan  H,  BuiltoDg  were  the  aame  person,  or, 

"It  doea  ont  appear  (hftt  It  wu  the  purposi  in  oiber  words  that  tbeaddreas  was  flctliloua. 


of  the    p09toffice  loapector  to   Induce  ■ 
licit  the  commisaion  of  a   crime,  but  it  wai 
to  ucerinln  whether  the  defendaat   was  en 

Jftged  Id  an  uaUwful  buiiness.  The  men 
itcta  that  the  leltvra  were  writteu  under  ai 
■uumed  name,  and  that  tbo  writer  was  a  gov 
ornment  official — a  detective,  he  may  be  called 
—do  not  of  themselTeB  coostiiuie  a  defense  U 
the  crime  sclua!!/  commitied.  The  official, 
suspecting  that  the  defendant  was  engaged  Ic 
a  business  offensive  Io  good  morals,  sought 
information  direcllj  from  him,  and  the  de 
fendant,  responding  thereto,  violated  a  law  ol 
the  United  States  bj  uslugiiie  malls  toconvej 
auch  informallon,  and  be  cannot  plead  in  de 
fense  that  he  would  not  have  violated  the  law 
If  Inquiry  bud  not  l>een  made  of  bim  by  the 
government  official."  0<khU  v.  United  Slatti, 
159  U.  S.  668  [ante.  2971.  though  under  a  dlf 
feient  statute,  ia  to  the  like  effect. 

The  evidence  showed  that  the  letters  In 
question  were  private  sealed  Isttera,  enclored 
In  envelopes  upoD  wliicb  there  was  nothing 
but  the  name  and  address  of  the  person  to 
whom  they  were  sent,  and  it  is  contended  that 


Complaint  Is  made  because  the  court  failed 
HI  glVQ  defendant's  requests  for  inslructiona; 
but  the  instructions  actually  given  by  the  court 
are  not  disclosed  by  the  record,  and  we  may 
presume  that  such  instructions  covered  the 
defendant's  requests  bo  far  as  they  staled  tbo 
law  correctly.  This  we  are  'the  more  [4aft 
ready  to  do  tn  the  present  case,  as  no  speciflo 
exceptions  were  taken  to  the  action  of  the  court 
in  refusing  or  In  giTlnfc  Instrueliona.  BeagtM 
V.  Aiken.  138  U.  S.  109  [JM;  802]. 

There  were  other  asalgnmenlB  of  error,  but 
we  think  they  do  not  merit  apecial  notice. 

The  judgment  of  the  court  Mov  u  a^rrned. 


ROBERT  B.  D&SHIELL.  Agpt.. 
JAMES  B.  H.  GR03VBN0R  kt  al. 


{See  3.  C  Beporter'a  ed.  US-IU.) 
Patent  for  breeeh-hading  cannon. 


424]  Stat.  !»  » 
By  ihalamenili 


lue  meaning  oj  U   8   Rev.  The  Brst  ctatm  or  tbe  patent  XaiaUlBi.  issued  ti 

,  even  OB  amended  In    1B8B.  Bamuei  Sfabury  April  IS.  1890,  tor  an  lmprov» 

It  the  word  "letter    was  in-    ■ 

In   Ibe  case  of  Diiilrd  Non.— Jior  loJint  pitent»  ore  granteil:  when  di 


aalei  V,  Chase.  185  U.  8.  365  [84:  117],  which    t*"™*  mli-eee  noi. 

waa  the  case  of  an  iodiolmeut  for  an  offense    „^  '°  PoteTilal<uOy  '-     ,^      _  ^      ,  ^ 

commuted  before  the  amendment.  Mr.  Juetia  Thompa^^v.  Boi™eller,»T8.anaComlD»  v.  Dur- 
Lamar,  who  delivered  the  opinion  of  the  court, 
ily  refrained  from  deciding  "whelbei 
n  'letter, 'introduced  by  theamendmeni 
of  1868.  could  be  held  to  Include  a  strictly  pri- 
vate aealed  letter." 

Owlng.perbnpa,  to  the  doubt  Ihuasnggeated, 
It  was  held  In  several  of  the  lower  courts  that 
the  word  "letter,"  Ibiia  introduced  into  the 
atalute,  must,  in  the  light  of  the  other  words 
used,  be  deemed  lo  he  some  sort  of  a  publica- 
tion, and  not   merely    private  sealed   letters. 

United  SInUi  v,  Wilion,  58  Fed.  Rep.  768:  if  L  „,,„,.  »„,,,,-™.  ^„  „.«  „„«.,» 
TTi.iitd  Vi^itm  -o    ip-^-B*.    ui   E-o,!    Tt^K.    <i^        .As  to  pottnU/or  il«i(ffns.«*en  Mtttf,  see  note  to 

j^  T^    »  ;  ?^' ■    t/^  i    n  P-   o5S'    Smltliv.  Whitman  Saddle  0O.W:  oca. 

ud  United  So(«  V.  Jarow,  69  Fed.  Rep.  357.  A*to«!hatconHUuUtWrtntKinentofpattnle;»lm- 
The  contrary  view  was  lalien  In  Untied  Slate*  nnrttu  <tf  dMictt;  (tolons,' eomWnattons;  moeftinM; 
T,  Andretet.  58  Fed.  Rep.  861.— the  present  Mii*(ru«ioin)fpa(e>i(,-«oenoto  toKoyorv.Coupe, 
case;— in  UnitedStatet  v.  liathan,  61  Fed,  Rep.     M:  iSSTO, 

«36;  andinOnfl^Snissv.  LW.aiFed-Rcp.    fw^nt^inu  ^  invtnOonK  eowbinati'm,:  notHty; 
of  form.  Mte,  ormtilcr((it.'fleuiiipptli!ii(iDn« 


den.  It:  SKL 
-,         ,    ,     J,   ,    _  'j    ,j,      .,,.,'       As  Id  ioAcii  amianee  mav  nic  tor  tn/rfnwmcnt; 
expressly^  refrained   from^decfdlngj'whelher    „h^pa«««  mu«t.'wten«KMn.urtJoiB,-seenoM 
to  Wilson  V.  Itouneau.  II:  IIU. 

Ai  lo  damagtt  for  infritigtment  of  patent:  treUs 
damagti.—ti^  note  to  Bogg  v.  Emerson.  1ft  SU. 

Alto  dietinetion  hcticetn  fnnnUlotu  ii/nueluinlsm, 
arttclH,  or  prodiKTa  and  proecsus;  ichcn  latltr  pat- 
enlFii.-see  note  to  Ctirulns:  v.  Burden,  U:  tKt 

Ai  (a  anticljiatton  nf  patentt:  prior  patent*  and 
publicotlona:  apptlcollon  and  (nus;  dofnu  and  tptel- 
Ileal  If  tnt,-wee  note  to  Lessett  v.  Standard  Oil  Co. 


However,  any  doubt  ibcre  may  have  been 
•s  to  the  propirr  meaning  to  be  given  to  the 
word  has  been  removeo  liy  the  case  atrave 
died,  of  Grimm  v.  United  State*.  156  U.  B 
6u4  [39:550],  where  mailing  a  private  sealed 
letter  in  an  envelope  on  which  nothing  ap- 
peared buttle  name  and  address,  but  contain- 
ing obscene  mailer,  was  held  to  be  an  offense 
within  the  statute. 

It  Is  likewise  argued  that,  because  of  tbe  pro- 
▼fslon  'it  the  law  that  nothing  in  this  act  shall 
kulhiiilze  any  person  to  open  any  letter  or 
■ealed  mailer  of  tbe  tlrst  class  noL  addressed  to 
blmself  (SS  Sut.  at  L.  496}.  the  act  of  the  in- 
■pector  in  opeoiDg  Ihe  letters  addressed  to 
"Susan  H.  Budlonj"  was  itself  an  offense  „,;„  j,., 
•gainst  Ibe  law,  which  would  viltale  tbe  evl-  3urlium 
ice  U.  S.  U.  8.,  Book  40.  U 


of  Hid  devicoi  anllctpoMun;  prlorftyi  oonstmctfun 

of  pattnt;  tnTrliiffsnunl. 

The  operHtlon  or  function  of  a  maoblne  Is  not 
pntenisble  ss  a  process.  Risdon  Iron  ft  L.  Work* 
r.  >l«larl,  15S  U.  S.  «B  i».  8W<. 

The  utilttj'  of  a  patent  Is  presumed  against  one 
vhn  has  applied  for  a  similar  patent  and  made  use 
if  an  eqiilralect  device.  Da  Bols  v.  Kirk,  U8II,S. 
«  139:  8K>'. 

A  munlulpallcv  of  elements  does  not  make  a  com* 
>lDa(loo  patentable  so  lonvas  each  eiemcot  per* 
'nrms  some  old  and  vetl-known  funollon.  Rloh- 
irds  V.  CtaBse  Elevator  Co.  IM  V.  B.  SOt  (at-,  gsi), 

A  comblniilon  to  ba  pBlenlsble  must  produoe  a 

'eaultasB  product  of  Ibe  combination,  and  not  a 

□ere  anireBaie  of  severBl  results  ea^'b  ttie  oom- 

'  IL-I  of  one  Of  the  combined  eM 

8ermoiu,8  WmI).  U  Bep.  m 

'■■■■■'  ^.■^'^".'X'v 


SorKKiii  CouKT  <»  rati  Uxmo  &tatb& 


OccTmi, 


neat  In  braeob-loidlDS  oaoDoa,  vblob  claims  b 
aomblnaUon  wMli  Buch  oannoD  of  a  breeoh-blook 
whloh  oan  be  withdrawn  backward,  a  brmcb- 
bluck  oanier  binned  to  tbe  breecb.  and  a  breech- 
block ramctor  blnced  to  tbe  breecti  sei«nte 
trom  tbe  carrtrr.  to  move  ladependcDilr  of  tt,  to 
drair  tbe  breecb-block  tbereloto  aod  |iu(b  it 
tbtrefroD.  but  capable  of  moTlas  the  carrier 
while  tbe  bnech.btook  la  ibereia.— miut  be  lim- 
Ued  10  the  predw  rawfaanlim  dcwylbed.  In  view 
at  the  ttaie  ot  tbe  art  at  the  dale  of  such  lavea- 
tloDi  and  It  I*  not  loMuged  bj  tbe  Daiblell  de- 
Tiee,  patented  Veb.  9,  ISO,  br  patent  No.  «6XL 


[No.  I 


>1 


'  Appeal!  for  the  Fourth  Circuit  to  review  i 


decire  of  tbtt  court  reverslnp  the  decree  of 
tbe  Circuit  Court  in  favor  o(  toe  plaintiff,  and 
rtmaDdlnfi  tbe  cauM  to  tbeClrrnlt  Coon  with 
ibslructiong  to  dUmlM  tbe  luit,  In  a  suit  li 
equity  brouKbt  by  James  B.  M.  Orosredor  tt 
at.,  plaintlffa,  against  Kobert  B.  DasLietl.  lor 
tbe  india^ment  ot  tellers  patent  iaaued  to 
Samuel  Senbur;  for  as  improiement  in  breech- 
loadlDji;  caoDOD.  Dteite  of  eireuit  court  ^ 
apptaU  affirmed. 

Aee  lame  ca4e  below,  63  Fed.  Bep.  S84.  25  U. 
App.  337. 

Statement  by  Sfr.  Juttiee  Broiml 

ThiBwasablll  Id  equity  by  the  appellees 
ag:alDSt  Dasblell  fnr  the  infringement  ot  li-tlem 
pnientNo.  42fl,SSl,  Issued  April  15,  IHM,  to 
Samuel  Senbury,  a  lieutenant  Id  the  United 


Aeombtnatlontobe  patentable  must 
■iDVle  new  and  usernl  reault,  or  an  old  i 
better  or  cheaper  manQer  aa  the  product  of  tbe 
comblDBtloD.  The  product  of  en  am 
•everal  reaulla,  each  tbe  complete  remit  of  one  of 
tbe  combined  elemeota,  does  not  malie  the  com- 
t>loat]on  palenlable.  8.  t.  Heath  Cjde  Co.  v.  Hay, 
ar  Fed.  Bep.  MB. 

In  a  oomblnatlon  patent  It  la  Immaterial  whether 
tbeelemenu  are  new  or  old,  ir  the  combination  la 
novel  end  piactlcallr  produoeeaDCw  ■ 
result.    Bhodea  v.  Lincoln  Frees-Drill  On.  Si  Fed. 

Tb*  test  whether  a  patent  Involves  Inrentlon  or 
mere  mechaolcal  BklU  la  not  wtaetber  every  me- 
chanic would  do  the  work  Id  one  and  ibebeet  waj, 
but  whether  anj-  mechanic  might  without  lavcn- 
tioQ  do  ttie  work  In  tbe  particular  manner  Bought 
to  be  eieluaivelr  appropriated.  Joboson  Co.  v. 
Pennsilvanla  Steel  Co.  «T  FBd.  Bep.  MO.  TEPat.  Off. 
OaLlM. 

The  teat  of  oovelt 7  ta  essentially  the  nme  In  tbe 
oiae  of  a  maDufocluieandor  a  machine.  Camp- 
bell r.  Dayley.  IS  D.  8.  App.  1W,  S8  Fed.  ttep.  4B3. 

Couceptloo  alone  la  insuOlcleat  to  confer  a  prior 
rigbt  to  a  paicDt.  Tbe  Invention  mu?t  be  reduced 
to  practice  la  (be  form  of  an  operative  macblne. 
Front  Raok  Slecl  Furnace  Co.  v.  Wrought  Iron 
Hanse  Co.  ea  Fed.  Rep.  Mtt.  TE  Pat  Off.  Csi.  £88. 

Soowledse  ol  aprlordevloe  must  be  Imputed  to 
a  patentee.    Allen  v.  Steele.  MFed.  Bep.  ;sa. 

Doubt  aa  to  the  noveltr  ot  an  Invention  is  aided 
by  (be  fact  that  It  haa  rone  Into  general  use  and 
dlsplBoed  other  device*.  C.  &  A.  Polls  ft  Co.  v. 
Creager,  lU  D.  8.  SBI  iSS:  ETE),  TO  Pat.  Off.  Qaz.  Ot. 

The  fact  that  tbe  pateniedartlale  may  have  been 
popular  and  met  with  large  sales  is  not  Imiiortant 
when  tbe  alleged  Invcniloa  la  without  patentable 
novelty.  Olln  v.  Tlmkeo.  IBS  D.  S.  lU  (B8: 1001,  W 
Pat.  Off.  Qas.  1861. 

Increased  speed  ol  a  macblne,  attributable  only 
to  tbe  superior  strength  and  Brmnen  of  a  part,  la 
note  new  result  which  Indicates  in  veuilotk  Vulcan 
Iron  Wor'n  v.  Bmltb,  «i  Fed.  Rep.  M4. 

A  novelty  Involving  a  stale  of  art  so  universal 
and  common  as  the  making  end  sdjuatoient  of 
clolblng  must  be  of  a  radical  chatacrer  to  over- 
come the  presumption  analaat  its  patentability. 
DHlby  V.  Lynes,  N  Fed.  Kep.  STS,  II  Fat.  OIT.  Gas. 
1B17. 

A  mere  carrying  forward  of  oiislnal  tbougbt,  a 
change  only  in  form,  proportlotu.  or  degree,  doing 
the  same  tfaiog  In  the  aame  way,  by  substanilaJiy 
the  same  means,  with  better  reaulla,  is  not  lucb  an 
invention  as  will  suitain  a  patent.  Market  Street 
cable  R  Co.  T.  Bowley.  US  U.  8. 821  iW:  SStl,  70  Pat. 

Off.  oas.  em. 

Inoreaslnc  tbe  (trmsih  ot  ft  partleiilar  part  In ) 
IOS« 


a  prior  machine  la  not  Invention.  Tulcan  Iro» 
Works  V.  Smith,  ttFed.  Hep.  Ml. 

That  [be  mesna  provided  In  an  earlier  patent  may 
bare  t>een  so  feeble  Or  Inadequate  as  only  imper- 
rectly  to  perform  tbelr  duty  wlU  not  render  tbair 
mere  extension  In  stse,  numtMs.  or  chance  of  tona 
a  patentable  ImproTement.  Weill  v.  Curtis.  • 
Fed.  Bep.  81S. 

Tbe  use  ot  the  dried  husk  oc  pericarp  of  the  co- 
coenut  In  plaoe  of  cork  or  other  buoyant  mb- 
stancea  In  Ule  preservers,  buoy^  or  rafta  Is  net 
patentable,  altbouttb  eoonomy  lamanufaotnraaBd 
greater  buoyancy  of  structure  at«  obtained.  Rt 
Cbeneau,  TOPat.  OD.Gai.  £4, 18  Wash.  U  Bep.  W. 
Here  Improreraenls  produced  by  the  use  Id  a 
uaual  known  mnnner  of  prerioualy  known  Inetn- 
menig  trom  materials  In  ^oerai  use.  without  a^ 
pllcatlan  ot  any  new  principle,  do  nut  entitle  tb^ 
authorato  a  patentaltbough  the  device  (oes  lol» 
general  use,  Eleln  v.  lieatile.  El  Fed.  B«p.  iQE, » 
Pat  Off.  Obi.  I  SI. 

The  discovery  that  a  feature  ot  a  patenlahto  ft|. 
ventian  which  was  valued  far  one  purpose  Is  alM 
uaetu]  tor  another  cannot  lie  IbebaalsotaBepaTat* 
patent.  Durham  v.  BUoonds,  «  Pat.  OS.  QtM.  W. 
affirmed  71  Pat.  Off.  Gai.  «l. 

The  sppllcHtlon  of  carbon,  which  baa  hKis  btOD 
known  as  a  nonoonductor  ol  heat,  for  tbe  purpose 
of  a  crucible,  or  any  other  purpoee,  merely  on  a^ 
ODunt  ot  its  nonfaeat-conducting  quality.  Is  not  tb« 
subject  ot  Invenikm.  but  M  ameremechanloU  ap> 
pliance.  Re  Heroult,  E3  Wash.  I.  Bep.  Tt.  7D  TU. 
0It.GBi.T8i. 

no  iDvantlon  In  a  bracket  aupport  ta 
obviate  a  sag  or  wcakneseln  a  lonr  tray  fordrylnc 
Toepfer  v.  Oallaod-Beanlng  K.  D.  Mtg.  Co. 
er  Fed.  Kep.  lU. 

The  question  wbeiber  a  machine  la  antldpaied 

by  former  machines  depends  upon  whether,  befcaa 

'  one  had  tbougbt  of  tbe  application  ot  the  0^ 

>to  ibe  purpose,  ibe  applioaot  would  constroet 

mscblae.    Beacb  v,  American  Box  Hach.  Co. 

ea  Fed.  Kep.  HT.  »  Pat.  Off.  Qai.  lOOT. 

Hodela  or  dtawlnga  may  oonalitnte  invention  tb 
avoid  anticipation.  Bowers  V.  Von  Behmidi,  U 
Fed.  Bep.  Ki. 

Prior  knowledge  and  use  bra  single  person  Is 
aulBcienl  to  detcat  a  patent.  The  manufacture  el 
samples  lor  a  dealer  oouttitutea  prtor  nee  and 
knowledge  by  others  tbao  a  lUbeequent  paieotest 
although  such  samples  were  not  known  to  otbcn 
tbsn  tbe  maker  and  one  who  aided  In  Snlsbtng 
tbem  and  the  person  for  whom  they  were  owM, 
wtiere  they  were  oapableof  praotloal  uBeoompteta. 
and  the  person  for  whom  they  wera  made  was  not 
under  reatrictloos  as  to  tbelr  disponl.  Dalby  A 
'  ynea.  M  Fed.  hep.  SIS.  TI  Pat.  Off.  Qaa.  1S1T. 
A  patent  for  a  oomblnatlon  as  an  enitiety  la  oel 


„,Cc)(>Jfll:»-'^ 


Dakumll  t.  Gwmvemob. 


«I6,4» 


Btalet  Navj,  for  ta  ImpTOTcmeiit  In  breech- . 
loftding  cannoD,     Id    bla    apectOcation    tlie 

CLiMiIee  made  tho  following  atatemeut  of  hi* 
Tentlon: 

"This  Improvement  relate!  to  breech-load- 
ing cannon  in  which  a  acrew  bree<^b' block, 
which  U  withdrawn  Id  a  rearward  direction, 
U  employed,  with  a  swing  carrier  or  teceiyer 
hinged  to  one  side  of  Ibe  breech  of  the  guo, 
and  Into  which  the  breech  block  li  withdrawn, 
426]andwhichBerveissaKuide  for 'directing 
tbe  breech-blnck  into  and  from  its  seat  In  Ibe 
breech  and  a»  a  support  for  the  breech-block 
while  out  of  IheguD.  In  auch  a  gun  thereare 
three  moTemenii  neeeaaaTy  to  open  thebreecb 
— namelj:  flrat,  the  turning  of  the  breech- 
block to  unlock  It;  second,  the  withdrawal  of 
the  breech-block  backward  Into  the  receiver; 


and,  third,  the  swing  asideof  the  recetver  with 
the  broech'block  Id  it.  Theae  three  move- 
menta  have  hitherto  been  separately  pexformed 
by  haod,  tbe  breech-block  having  l>een  flrtt 
turned  to  uolock  It  by  band  and  then  pulled 
by  hand  back  into  the  receiver,  and  tlie  re- 
ceiver baviog  t>eea  then  swung  aside  by  liand 
with  the  breecb-biock  in  it  to  open  ilie  breech. 

"Tbe  object  of  tbts  improvement  i«  to  pro> 
vide  for  the  more  rapid  working,  loading,  and 
firing  of  such  breech  loading  cannon  by  effect- 
lag  all  tbeee  movementa  in  succeaiioo  by  • 
coDiiDuouB  movemeot  of  a  single  lever." 

The  plnintUf  relied  only  upon  the  flratcll^m 
of  the  paUoi,  which  reada  as  follows: 

"1.  The  comblDalion,  wlthabreech-loadtng 
cannon  and  a  breech-block  for  the  same,  which 
ia   withdrawn  io  a  rearward  direcUon,  of  a 


andclpatad  bf  several  prior  patenti,  publlcatloni, 
or  machlnea,  each  oontaJDlng  separate  parts  of 
•ntira  [Dventlon.    Rliodea   v.  LIqcoId  Prew-Drill 
CO.  M  Pe4.  Rep.  218. 

To  constitute  prior  use  or  anticipation  of  a  pat- 
ent Tor  a  oomblnatlon  of  old  device*  to 


IT  all  s 


na 

Unauoeeiarii]  and  abandoiiFd  eiperimeDt*  do  ni 
BBect  the  vaiidttjr  ol  a  subeequenl  piient.  Dee 
Ins  v.  Winona  Harieiler  Works,  lU  O.  &  £H>  |9 
IGBi.  m  Fai  Otr.  Gas.  lUL 

Teetlmopynciltoatravertedeiaept  by  arKumen 
lo  Ibe  effect  thnt  a  model  like  chaC  of  a  parent  «i 
nude  wltfaoul  dlffloulLj  from  tbe  drawlura  tr. 
speciD cations ot  a  prior  patent.  Is  sufficleat  toe 
tablMfa  antlclpBtlona.  Natlopal  1A>.  v.  Beleher,  W 
Fed.  Hep.  tXb. 

Concel Time  tbe  Idea  of  an  Invention  andembodr- 
Intr  It  In  a  sueceesCul  ezperlmenlol  form  vhloO  ts 
■bendoned,  will  not  defeat  a  paientio  another  pcr- 
•Dn  wbo  Independently  makes  the  same  Invention 
afterward*.  Mast  v.  Iowa  Windmill  *  F.  Co.  «S 
red.  Rep.  £13. 

Proof  beyond  a  reasonable  doubt  I*  required 
eaiabllsta  priority  ol  invenilon  axalnat  the  decision 
of  the  patent  ofBce  by  suit  under  U.  8.  Kei 
I  Uin.    Siandanl  Cartridge  Co.  v.  I^ten  Cartridae 
"     IB  Fed.  Rep.  «8,  72  Pat.  Off.  "       "■" 


One 


in  by  anotber  lowbom  he  oommunlcatei 
entitled  lo  tbe  patent  tberetor.    Boley  v.  Hebbard, 
B  Wasb.  L.  Rep.  W,  70  Pat.  Off.  Qas.  BSl. 

As  between  interferins  appllraiits  for  a  patent, 
priority  will  be  awarded  to  him  wbo  Aral  produced 
an  operative  macblne.  ratber  tbao  lo  bim  wboflrat 
eODCelri'd  tbe  Idea  of  Ibe  Invention.    Olldden 
Noble,  SS  Wasb .  L.  Rep.  tSi.  11  Psi.  Off.  Obi.  141. 

one  wbo  conceives  a  patentable  Ides,  eiuliodlea 
It  In  meaas  by  wblcb  It  oao  t>e  carried  out.  and 
thereby  perfects  It,  Is  the  real  Invenioras  ajialnBt 
one  who  coooelved  ttie  Idea,  but  only  Imper- 
fectly tested  It,  RDd  did  not  detelup  It  iQtu  prao. 
tioal  utility,  but  Bbenduned  any  attempt  to  make 
It  practically  available.  Bcaubert  v.  Applelon,  BI 
Fed.  Sep.  HIT,  Tl  Pat.  Off.  Oai.  KIT. 

Where  the  novelty  of  the  convention  Is  at  least 
Opea  to  doubt,  the  patentee  should  be  beld  toa 
rlfrid  con  It  ruction  ot  bis  claims.  WrlKbt  r.Vueug- 
liny,  IBS  U.  S.  47  (t«:  <U|.  X  Pat.  00.  Gas.  S3P; 
Wrtvbl  V.  RcHKB.  lU  U.  S.  U  i39:  671. 

Tbe  claims  of  a  patent  t^annot  be  oonslrued  to 
Include  a  feature  not  mentioned  in  the  specifica- 
tions but  contrary  tbereto.  Hlctal)can  C.  K.  Co.  v. 
CoosoltclBCed  Car-Heating  Co.  61  Fed.  Bep.  UL  71 


*t  abide  by  oondittona  Impqwd  by 


the  patent  office  and  accepted  upon  the  iMulof  of 
hi*  patent,  and  cannot  hare  a  construction  thereof 
which  will  do  away  with  *uoh  ooudltlona  Walter 
A.  Wood  Mowing  &  R.  Uaob.  Co.  v.  WlUiam  Deer. 
Ini  *  Co.  eo  Fed.  Rep.  Ml. 

A  presumption  of  substantial  dlfferenoe  between 
two  Inventions  arises  from  tbe  firant  of  patenla 
tor  both  Of  them— especial ly  wbeo  both  applica- 
tions were  pendInK  at  the  samo  time.  Boyd  v. 
-Hie  Hay  Tool  Do.  US  D.  S.  210  (30:  BTSi,  Tl  Pat. 


Off.  a 


i.I3lfi. 


That  a  patentee  did  not  realise  tbe  full  extent  of 
bis  discovery  will  not  deprive  talm  of  all  tbe  neces- 
sary and  leglKmHte  result*  obtained  by  bts  lDvei> 
tiOQ.  Including  tboae  that  were  unexpected. 
Thomas  Meter  Co.  v.  National  Mater  Co.  W  Fed. 
llep.  421,  70  Pat.  OB.  Oai.  KS. 

Infringement  Is  not  prevented  by  the  use  of  tba 
patented  Inventloo  In  connection  with  Improve- 
ments BUbsequeoily  adopted  by  ibe  Inventor  and 
not  patented.  Travers  v.  American  Cordage  Co. 
S4  Fed.  Kep.  711, 19  Pal.  Off.  Qas.  £TT. 

InlrlDgementdl  a  patent  is  not  avoided  by  Im- 
provement, where  tbe  Improved  artlole  I*  essen- 
liaJly  the  same  as  tbat  patented,  and  operatea 
substantially  In  the  same  way  produoEns;  tbe  aame 
result    Bowers  V.  Von  Sabmldt,6a  Fed.  Rep.  SI Z. 

A  patent  In  which  tbe  inventiDn  consist*  of  m*k- 
InK  a  part  of  (be  macDlnelDaBlngle  casting,  ratber 
Ion  of  suob  part,  la 


It  tnfrli 


ucblni 


in  wbleh  such  p 


I  posed  of  twoplecea  bo  securely  b< 
as  to  produoe  the  result  or  a  slnvle  casting.    Tulcaa 
Iron  Work*  v.  Bmlib.  Kl  Fed.  Rep.  444. 

A  maoblne  operating  upon  the  same  prinelple  aa 
one  beld  to  hifrlnge  a  patent,  and  Bubetaoltally  la 
tbe  same  way.  win  olsu  be  held  an  InfriQjti-menb 
Oessner  v.  Globe  Woolen  Co.  K  Fad.  Rep.  Ml. 

A  grating  laede  up  of  short  vertical  Blots,  noneof 
whicbrua  tbe  entire  belghl  or  even  balf  tbe  height 
of  a  spark  arrester,  dues  not  infringe  a  spark  ar- 
rester made  ol  vertical  bars  with  spaces  between 
them  for  tbelrwboie  length.  Leblah  Valley  R  Co, 
V.  Kearney,  IfiB  U.  S.  401  iW:  IQW,  73  Pat.  OtT.  Oax. 


Hw 


Infringing  device  must  Include  every  el 

tbe   oombloattoa  a*  claimed.    Klnael  v.  Lutittil 

Brick  Co.  «  Fed.  Bep.  Ke,  TX  Fat.  Off.  Oax.  800. 

A  patent  tore  combination  1*  not  Infringed  bya 
device  omitting  some  or  tbe  elemeola  claimed,  al- 
thouKh  tbe  omitted  elements  are  not  in  fact  of  tbe 
essence  of  the  n«l  Invendon.  Elniel  *.  Luttrell 
Brick  Co.  nipro. 

Adding  inottaer  element  to  a  patented  oomtrinm- 
tlOD,  makluu  a  nevr  oomblnatlon  which  performa  a 
could  not, 
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breech-block  carrier  hlogftd  to  thebreecb.  bdiI 
A  breech-block  retractor  binged  to  the  breech 
separate  from  tald  carrier  to  move  Indepeo- 
deiiil^  or  Mid  carrleT  lodraw  thebreecb-block 
thereioto  and  push  it  thereCrom.  but  capable 
ot  moving  the  aaid  carrier  while  the  breech- 
block 19  tnerelo.  aubetaailallj  aa  set  forth," 

Tbe  platnliSB  were  Beabury,  the  patentee, 
and  certjLia  olhers,  who  were  aseigneea  oF  in- 
terests under  the  patent.  Tbe  defendant  wh, 
wbeD  tbe  suit  was  begun,  ao  ensign  in  tbe 
United  Stales  Navy,  and  the  lofrlnRlng  acts 
were  admitted  to  have  l>een  done  under  bis 
aulhorily  and  procurement,  under  e  contract 
betweea  himself  and  the  Nary  Deparimeal. 
tbiough  which  he  wat  to  be  paid  a  stipulated 
aum  for  each  eun  manufactiircil,  embodying 
the  Infringing  device.  Fur  this  device  letters 
^tent  No.  468,831  had  been  Isaued  to  bim 
February  9.  1692. 

Upon  a  bearing,  upon  pleadings  and  proofs, 
the  circuit  court  wu  of  tbe  opinion  that  tbe 
Beabury  patent  was  valid,  and  the  Dasblell 
patent  an  infrlngemeDt  thereon,  and  It  entered 
a  decree  to  that  effect.  83  Fed,  Rep-  584. 
427]  'On  appeal  to  the  court  of  appeals,  that 
court  was  of  opiolon  that  an  Injunction  would 
pmbibit  the  offleera  in  charge  of  the  navy  yard 
Irum  maaufacturlDg  guns  Fur  use  upon  tbe 
war  vessels  of  tbe  Uoiled  States,  and  for  tbai 
reasno  ought  not  to  be  granted.  The  bill  of 
complaint  also  relied  upon  cerlaiu  allegations 
of  fraud  whlcb  the  court  beld  were  material 
to  be  proved,  and  were  not  sustained;  and  for 
those  r«KBOns  it  reversed  the  decree  of  the  court 
below  aud  dismissed  the  bill.    25  U.  S.  App. 


Mr.  Jvitiet  Brown  delivered  the  opinion 
of  tbe  court: 

The  question  of  infringement  la  this  case 
turns  largely  upon  tbe  construction  tobegl' 


o  claim  broadly,  by  tbe  coatinuous  operation 
of  a  single  lever,  the  performance  of  the  three 
moTemenis  necessary  to  open  tbe  breech  of  a 
breech  loading  gun,  m(.,  unlocking  the  breech- 
block, pulling  it  back  into  tbe  receiver,  and 
awlDglDg  it  to  one  side,  tbe  Dasblell  patent, 
which  effects  the  same  movements  in  substan- 
tially tbe  same  way,  would  probably  be  an  In- 
fringement. It  li  claimed  that,  prior  to  the 
Seauury  patent,  those  three  mnvemenl«  were 
separately  made  by  hand,  and  that  the  novelty 
of  bis  inveDlioD  consists  in  their  successive 
performance  by  the  sln^rle  sweep  of  a  lever. 

To  ascertain  whether  he  Is  entitled  to  tblt 
broad  claim.  It  is  necessary  to  consider  some- 
what at  length  the  state  of  tbe  art  at  tbe  time 
theSeabury patent wasissued.  Inmodernwar- 
428]  fare,  'breech- loading  guna  have  largely 
•upplanted  the  old  muezle-ToadiDg  patterns. 
and  the  skill  of  tbe  inventor  baa  been  applied 
to  perfecting  the  mechanism   whereby  the 

toss 


breech  may  be  eSeciually  closed,  to  prevent 
the  escape  of  gas,  and  at  the  same  time  rap- 
idly and  easily  opened  and  thrown  bsck  for 
the  reception  of  another  cartridge.  Varloiu 
forouol  breech-block  are  used,  buttbepsteat 
in  suit  relates  to  what  la  known  as  the  muti- 
lated or  slotted  screw  form,  which  consists  of 
a  circular  plug  of  metal,  with  equal  part*  of 
Its  threads  cut  away.  Tbe  Inierlur  surface  of 
the  breech  or  bore  is  also  fitted  with  a  corr«- 
spondlng  screw,  equal  parts  of  which  are  also 
cut  away.  When  the  block  is  In  the  gun  in 
poslIloQ  for  flrlDg  the  screw  of  the  breech- 
block la  interlocked  with  tbe  correapouding 
threads  in  tbe  Interior  of  the  gun,  so  that  the 
breech-block  is  beld  so  firmly  to  tbe  gun  itoelC 
H  to  l>e  substaalially  a  solid  body  of  metal. 
After  flring,  tbe  breech  block  Is  turned  partly 
around,  so  ibat  tbe  threads  of  tbe  screw  ara 


block  being  withdrawn  From  tbe  gun,  wbeia 
It  rests  upon  what  is  known  as  the  carrier, 
which  is  hinged  to  the  breech  and  swung  (o 
one  aide,  to  leave  the  bore  free  for  the  recep- 
tion of  another  cartridge.  Furmerly  the  three 
movements  of  turning  tbe  blork,  witbdrswing 
it  from  the  cbamber,  and  swinging  It  to  one 
side,  bad  been  separately  performed  by  band. 
Was  Seabury  the  first  to  effect  these  three 
movements  by  tbe  aingle  and  continuous  oper- 
ation of  a  ieverf 

John  P,  Schenk!  purported  to  do  this  in  the 
pnlent  issued  to  hira  August  18,  1858,  perf.iria 
Ing  the  movements  "through  tbe  Imtrrvenijua 
of  appropriate  cams,  catches,  and  springs,  by 
the  motion  of  a  single  lever,  worked  by  tbe 
hand  of  a  gunner.  The  movement  of  Ihu 
lever  naa  not  conllououa.  and  the  gun  wss  of 
a  different  class,  opening  in  the  middle  of  iia 
length,  tipping  up  its  bteech  and  rccclviniiihe 
cartridge  at  tbe  muzzle  of  lis  rear  section,  like 
the  ordinary  muizle  loader.  The  lever  la 
necessarily  given  a  backward  and  forward 
motion  to  support  the  two  portions  of  the  gun, 
and  turn  the  breecb  poiiion  upward,  and  the 
same  lever  is  also  given  another  backward  and 
'forward  motion,  to  again  connect  tbe  [429 
two  portions  of  tlie  ^ un  together.  Obviously 
It  U  not  an  anllcIpatiOD, 

The  patent  to  Cochran  of  November,  18S0, 
IbroWB  no  li^bt  upon  the  question  in  Ibis  case. 
Tbe  tame  may  be  said  of  tbe  patent  to  Good- 
win of  May.  1804.  While  the  patent  to  Drigga 
and  Schroeder  of  April  6,  I88T.  shows  a  da 
elded  advance  In  the  method  of  breech-loading, 
there  Is  notbing  in  tbe  invention  to  Indlcnla 
that  tbe  palentce  bad  in  mind  tbe  peculiar 
features  clsimid  fur  the  3:;abury  patent.  Tbe 
Englisb  patent  to  Farcot,  a  French  engineer, 
issued  the  same  day  as  tbe  Drigga  &  Schroeder 
patent,  relates  to  an  apparatus  so  arranged 
that,  by  the  rotation  of  a  sloglc  ails,  the  suc- 
cessive movements  necessary  for  iutroduclng 
orwitbdrawlnglhebreecb'block  are  perform^ 
with  ease,  rapidity,  and  exactness.  Mechan- 
ical means  are  uiilized  to  operate  tbe  breech' 
block  In  sU  three  of  lis  movements,  for  open- 
lag  as  well  Bs  closing,  and  all  of  tbem  are 
performed  through  a  crank  handle.  Ita  ap 
pearance  marks  a  step  In  advance  In  the  da- 
velopment  of  tbe  breech  mechanism,  and  tbe 
aocomjjUabment  of  the  three  motlona  in  one. 
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BrKUli  rateni  No.  0,818  to  Albert  BaUTfie, 
IhuciI  Mftj  4.  1888,  lAno  eihtbiii  mechanfcal 
gearing  fur  operating  n  atnited  Krew  breecb- 
block.  bj  •fonllQunui  movement  fa  a  given 
dlrectlnn.  Id  llila  pttent  tbe  mtnllon  nf  the 
breecb  screw,  iU  c.Tlraciion,  and  the  rotdlfon 
of  the  carrier  aucceed  each  other,  while  Ibe 
band-crank  U  being  lurced  In  the  lame  direc- 
tion. Tbe  bree<:h  Is  closed  bj  working  the 
handle  la  the  opposite  direclfon. 

The  BrKUb  pnlent  to  Saiiv6e  of  July  4, 1887, 
No,  6,458,  also  dlsclnsei  a  breech  mechaDism 


The  breech  block  !n  Ibli  patent  is  of  coolcai 
form  iQd  not  cjlimlrlcal,  as  in  tbe  other  pai- 
enli.  Tbe  general  arrangeineot  shows  a  lerer 
■tiached  to  ibe  breech  block  near  III  middle, 
and  copnecltne  with  tbe  carrier  by  means  of 
a  fulcrum,  so  that  power  applied  la  the  end  of 
the  IcTPr  will  canse  the  breech-hlocli  to  move 
430]  "forward  and  backwnnl  in  tbe  carrier, 
and  into  and  outof  thegao.  Besides  this,  Ibe 
necessary  gearwheels  are  filled  to  provide  nee- 
easary  rotation  to  Ibe  block  it  the  proper  lime. 
When  the  block  Is  fully  withdrawn  upon  tbe 
carrier,  the  latter  ia  swung  to  one  aide  by  the 
continued  motion  of  the  ?nme  lever. 

Brillsb  patent  No.  7,439,  granied  Februnry 
12,  1689,  to  Ctiner.  aiso  described,  in  tlie  tlrst 
claim,  "an  improved  construction,  wliereby 
Ibe  openln);  of  rhe  breech  of  guns  can  be  ei- 
fecled  enmpleiely  by  a  rotary  movement  al- 
ways in  (he  same  direrrion.  the  rotation  of  the 
breerh-screw  being  eCCecied  by  the  acilon  of 
a  rack  mounted  upon  an  endlcas  screw,  upon 
■  toothed  scc'oron  tbebreecb-bli>ck;lhe  longi- 
tudinal  movement  of  tbe  breech-screw  being 


oting  of  the  brarket  being  effected  by  (he  di- 
rect action  ol  tbe  operating  shaft  upon  the 
endless  vertical  fcrew." 

Still  another  syslem, in  which  the  freemollons 
required  of  tbe  breech-block  are  accomplished 
by  a  single  movement  of  a  lever,  is  found  In 
the  British  patent  No.  T.IQS  to  Nordenfeldl, 
May  17,  1887.  In  ils  genyrHl  principle  of  ef- 
fecling  these  movcroentt,  it  beirs  a  closer  re- 
aemblance  to  tbe  Seabury  patent  than  any. 
other  exhibit.  "Tbe  Invention,"  says  the  pnl- 
entee,  "  relates  to  breech  loadintrgunsln  which 
tbe  breech  is  closed  by  a  block  entering  the 
breech  opening,  and  having  spaced  screw 
Ihieads  upon  it  eog^ing  correS|)ODding  spaced 
screw-threads,  within  Ibe  breech  of  ihu  gun. 


c  of  I 


and  gives  the  necessary 
to  it  for  withdriining  the  cartridge  case  from 
tbe  chamber  uf  Ibecun." 

The  pateolee  Nordenfeldt  thus  describes  the 
operation  of  bis  devici-: 

"  In  opening  tbe  breech.  n»  soon  as  the  lever 
handle  la  moved  sufficiently  far  to  disengnge 
Uie  screw-tbicads,  a  fhotilder  upon  or  moving 
with  the  lever  bundle  comes  against  another 
fhouMer  upon  the  withdrawing  arm,  and  this 
431]then  commencee  *lolum  with  the  hand 
1<2  V.  8. 


lef  er  moving  rearward*  from  the  breech  of  tbe 
gun.  lnthlsmo*ement  It  drawaback  tbe  breech- 
block  of  tbe  g:un,    the  breech-block   being 


breech  block  Is  landed  upon  the  tray  or  sup- 
port, and,  as  soon  as  this  Is  Ibe  caae.  the  tray 
or  support  also  commeocea  to  move  round 
with  the  lever  handle  carrying  tbe  breech- 
block to  the  rear,  and  at  tbe  same  time  convey- 
ing it  to  one  aide  so  ai  to  leave  the  breech 
opening  unolwiructed.  In  closing  the  breech 
the  same  movements  take  place  In  reversed 
order.  First,  all  tbe  parts  move  together, 
whilst  the  breech  block  is  brought  back  Into 
position  to  enter  tbe  breech  opening,  then  the 
tray  or  support  remains  stationary  whilst  the 
breech-block  Is  ibrusl  from  off  it  by  ibe  with- 
drawing arm,  and  finally  Ibis  arm  remains  at 
rest  during  Ibe  last  part  of  the  movement  of 
Ibe  lever  handle,  whilst  the  rotary  movement 
is  Imparted  to  Ibe  breechblock  requisite  to 
cause  Ihe  engagement  of  the  screw-threads." 

The  lever  in  that  palent  is  entirely  separata 
from  Ibe  carrier  ano  moves  Independently  of 
It.  eicept  when  the  breechblock  Is  fully  sup- 
ported by  the  carrier,  at  whicb  lime  it  movea 
with  tbe  latter.  The  breechblock  Is  related 
by  a  rack  slldiog  on  the  face  of  the  breech  of 
the  gun,  connecting  wilh  an  arm  or  projcctloD 
on  the  driving  shaft.  A  large  moilel  of  the 
breech  mechanism  of  this  patent,  made  from 
Ibe  drawinci  at  tbe  Navy  Department,  was 
put  in  evidence,  wllh  wrillen  directions  for 


BO  made  and  eihlliiied,  Is  inoperative,  and 
hence  caonot  be  said  lo  be  an  anticipation  of 
the  Qrst  claim  of  the  Seabury  palent;  and  such 
seems  lo  have  been  ibe  view  of  the  learned 
Judge  who  delivered  the  opinion  of  ihe  cir- 
cuit court.  It  dncB  not  clearly  appear,  how- 
ever, whether  this  Inoperativenesa  U  due  to  a 
faultin  the  original  construction  of  the  machine 
or  lo  a  Flight  defect  In  the  model  made  from 
the  drawings  In  the  Navy  Department  This 
model  was  constructed  largely  of  wood,  and 
might  very  possibly  have  become  so  worn  bv 
experimental  use,  aa  to  fail  to  'perform  [43^ 
perfectly  all  its  functions.  It  does  nul  seem 
probable  that  the  patentee  would  have  taken 
out  a  patent  for  a  wholly  inoperative  combina- 
tion, especially  in  view  of  the  fact  that  there 
were  at  leasl  half  a  dozen  operative  devices  al- 
ready in  existence  upon  which  hU  was  claimed 
to  be  an  improvement.  Innperativedevlcesare 
frequently  set  up  aa  anlicip*lions.  hut  they  are 
usually  such  as  have  proved  to  be  so  far  fail- 
ures tbat  the  inventor  has  not  taken  out  pat- 
ents for  tbem,  and  are  resuscitated  for  the 
purpose  of  showing  that  other  machines  sim- 
ilar to  the  one  patented  have  been  invented  be- 
fore, Tbe  very  fact  that  a  machine  Is  pat- 
ented is  some  evidence  of  its  operative uess,  as 
well  as  of  Its  utility,  and  where  a  model  is  con- 
Blrucled  afler  the  design  abown  In  a  patent 
which  is  not  perfectly  operative,  but  can  l>e 
made  so  by  a  slight  alteration,  tbe  Inference  is, 
that  there  was  an  error  In  working  out  tbe 
drawings,  and  not  that  the  patentee  deliber- 
ately took  out  a  patent  for  an  inoperative  de- 
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the  model  in  question 
bj  a  very  trmliiK  alteration,  iDcreaaiog  the 
frlctloQ  between  iBe  bolt  and  the  guideway  in 
tbe  nllhdrawius  arm.  Btllier  tbe  filling  piece 
was  mode  k  little  too  small  or  else  it  had  be- 
come  worn  by  conitant  use  of  tlie  model. 
Tbat  tlila  wai  simply  a  question  of  frictlim 
was  readily  demonstrated  by  Blipping  a  Ibln 
piece  of  pHper  between  tbe  Biting  piece  and 
tbe  bottom  of  the  guideway,  wiien  tlie  device 
appeared  lobe  fully  operative.  Tbeconclusloa 
ia  liresistlbte  that  tbe  allesed  la  opera  tlvene«a 
was  not  one  due  to  aoy  inherent  defect  in  the 
mechanism  described  in  the  patent,  but  lo  a 
want  of  exactness  in  the  model,  due  either  lo 
imperfect  construction,  or  to  the  cmplnymeDt 
at  anoiher  material  than  was  contemplated  Id 
tbe  patent. 

As  several  of  the  patents  aimve  described 
■how  that,  at  tbo  dat«  of  ihe  Seabury  inven- 
tion, It  was  no  longer  a  novelty  to  perform  the 
three  movements  necessary  to  open  and  clnse 
the  breecb  by  the  continuous  movement  of  a 
single  lever,  U  follows  tbat  the  Brst  claim  of 
Ibis  patent  cannot  receive  the  broad  construc- 
tion claimed,  but  must  be  limited  to  the  pre- 
ci-^  mechanism  described.  This  ia  for  acom- 
433]tilnallon:  1.  Of  a  *breech-]nadlQg  can- 
non and  a  breech-block  capable  of  being  with- 
drawn in  a  rearward  direction  from  the  ffun.  2, 
A  breech-block  carrier  hinged  to  tbe  breech. 
8.  A  breech-block  relraclor  hlnt^ed  lo  the 
breech  separate  from  Its  carrier.  4  That  the 
retractor  sliall  move  iudepenilentiy  of  the  car 
tier,  to  withdraw  the  breech-block  thereinto 
and  push  It  therefrom.  &.  And  that  U  shall  be 
capMOle  of  moving  with  tbe  carrier,  while  the 
breechblock  is  therein. 

It  mav  be  doubtful  whether.  In  view  of  tbe 
Nordenfeldt  patent,  there  Is  any  novelly  even 
in  tbe  eiacL  combination  described  In  this 
claim,  since  in  both  cases  there  Is  a  vertical 
aiiai  bolt  or  pivot  hinged  to  the  breecb  of  tbe 
gun;  a  crank  arm  secured  to  this  boll  and 
operaling  the  rack;  a  retractor  arm  perma- 
nently secured  to  tbe  breech-block  andblngcd 
to  the  breech  separate  from  tbe  carrier,  and 
moved  independently  of  It;  a  carrier  hinged 
to  ibe  breech-block,  the  carrier  and  retractor 
being  capable  of  moving  together,  while  the 
breocb-block  Is  on  the  carrier;  the  movement 
l>elDg  transmitted  from  the  retractor  to  the  I 
carrlerthrouKh  the  breech-block.  But  whether 
the  Nordenfeldt  device  be  an  exact  anticipa- 
tion or  not,  the  Dashieli  device  dilTers  from 
the  Seabury  patent  much  more  than  the  latter 
differs  from  (he  Nordenfeidl  machine,  since 
the  retractor  of  the  Dashieli  device  Is  not 
hinged  to  the  breech  al  all,  but  Is  hinged  to 
the  carrier;  and  !■  not  separate  from  the  car- 
rier, but  is  apart  of  it,  aud  when  tbe  carrier 
moves,  the  retractor  also  movea.  In  the  Sea- 
bury device  the  carrier  and  reiractor  move  In- 
dependently ol  each  olber;  but  as  the  claim 
iays,tbey  are  separate  from  each  other, whereas 
In  the  Daahlell  device  ihey  are  so  Intimately 
connected  that  when  the  carrier  moves,  the  re- 
tractor movea  with  II.  It  Is  true  thai  the  re- 
tractor, though  hinged  to  the  carrier  when 
turning  on  lis  pivot,  acU  as  It  would  If  It  were 
lilngea  to  the  breech,  yet  Seaburv  having  re- 
stricted himaelf  to  t  retractor  hinged  to  the 
lOSO 


breech  separate  from  the  carrier.  In  view  of 
the  state  of  the  art,  which  appears  to  have 
been  mach  more  advanced  than  the  plalnliSs 
are  willing  to  concede,  we  think  such  differ- 
ence is  material.  As  before  observed,  in 
the  Dashieli  device  the  retractor  Is  not  hlnired 
*to  tbe  breecb,  but  to  the  carrier,  and  [434 
ia  not  worked  independently  of  it,  but  In  con- 
nection with  It. 

The  truth  Is  that,  at  the  time  the  Beaburj 
patent  was  taken  out.  tbe  scope  for  Invention 
was  much  more  limited  than  Seabury  appar- 
ently supposed.  The  mutilated  form  of  screw- 
block,  apparently  a  Freocb  device,  had  been 
in  use  for  many  years.  Of  course  the  use  o( 
this    block  implied  some   method   of    wiih- 


ng  it  from  tbe  gun,  swinging  it  to  o 
and  returning  !l  to  the  bote.     To  accoi 
plisb  this  several  OBvlces  were  invented,  most 


of  Ihcmemptuylnga  swinging  lever,  a  carrier, 
and  a  retractor.  In  some  cases,  as  In  the 
Canet  patent,  a  toothed  rack  waa  used  to 
rotate  the  breechblock,  and  in  others  a  cam, 
and  In  two  or  three  of  these  patents  these 
movemeulB  were  accompUshRd  by  the  con- 
tinued operation  of  a  lever.  Nothing,  In  fact, 
was  left  to  the  Ingenuity  of  the  inventor,  but 
to  devise  new  variations  upon  this  combina- 
tion, and.  In  our  opinion,  Dashieira  device  It 
as  great  a  departure  from  Seabury's  aa  the  lat- 
ter is  from  the  devices  which  preceded  it. 

We  are  therefore  of  opinion  tha'.  under  ilie 
construction  we  are  compelled  to  sive  the  fimt 
claim  of  the  Seabury  patent,  the  Dashieli  de- 
vice la  not  an  infringement. 

This  conclusion  also  renders  It  unnecessary 
for  us  to  consider  the  ijueationa  discussed  by  the 
court  of  appeals  In  its  opinion,  in  respect  la 
one  of  which  see  BiUiTtap  v.  ScAild.  141  U.  S. 
10  [ante.  S99J,  but  for  the  reasons  slated,  iHi 
<teerM,  Humming  th»  biti,  m  qfflrmtii. 


WILLIAM  ORATER,  Appt..  [43ff 

BENJAMIN  C.  FAUBOT. 
(See  S.  a  Beporter's  ed.  436-13!U 


Qualiaa  certified. 


Tbe  question  vbether  false  swcerlnit  and  perjury 
In  answers  b;  which  tite  dlsminal  of  a  bill  Is 
oblalned  lor  want  of  equity  will  or  will  not  con- 
stitute a  RTound  for  settlor  aside  the  decree,  as- 
Biimlns  that  the  biU  for  such  ralleF  is  otherwlts 
Bufflclent,  Is  not  one  whiob  tbe  circuit  court  of 
appeals  can  oertlfr  to  Ibis  oourt  because  Of 
doubt  arlBlufl  from  an  a ilesed  Irreconcilable  ood- 
fllot  between  two  dncistons  of  tbis  court,  w[iei« 
the  entire  record  la  transmitted  at  pen  of  Ihe 
oertlflcaiB,  and  tbe  answer  to  the  question  pft>- 
pounded  contemplatea  an  aiamlnatlon  of  tlta 

[No.  779.] 
BubmitUd  F^mtary  4,  ISSS.    Dteided  April 

^13,  1896. 

ON  A  CERTIFICATE  from  the  United 
Slates  Circuit  Court  of  Appeals  for  the 
Seventh  arcuil  certifying  a  queslion  tobe  an- 
tirered  In  » tuit  broagbl  dj  William  GraTerto 


Obatbr  t.  Faobot, 
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hnpeacb  for  fraud  k  decrM  In  equity  rendered 
bjlheSuperiot  Court  of  Cook  County,  IlHoois. 
In  e  cerlnin  suit  wherein  William  Oravcr  wbh 
«omplBini)t]t  anil  Benjamin  C.  Faurot  el  al, 
were  defendaota,  by  which  decree  cooiplafn- 
ant's  suit  waa  dismissed  for  want  of  equity. 
CertiikaU  ditmUmd. 
Bee  same  case  below,  84  Fed.  Rep.  211. 

BUtemeat  by  JTr.  OhUfJuttiei  FoUert 

This  cose  coming  on  lo  be  heard  oo  appeal 
from  the  circuit  court  of  the  United  States  foi 
the  Dortbem  district  of  lllinola,  in  the  Unired 
fiCstei  circuit  court  of  appeals  for  the  seventh 
circuit,  that  court  ordered  that  a  sraiement  of 
facia  and  a  question  be  cerlifled  to  this  court 
for  Its  opinion  and  Instruction. 

Il  appearfi  from  tbe  statement  of  facta  that 
William  Graver  filed  a  bill  In  the  superior 
«ourt  of  tbe  county  of  Cook  Id  the  state  of  Uli- 
nola  to  Impeach  for  fraud  h  decree  in  equity 
Tendered  by  that  court  July  e,  1689.  In  a  cer- 
t^n  suit  therein  depending,  wherein  William 
Grader  wa*  complainant  and  Benjamin  C. 
Faurot  a&d  A.  O.  Bailey  were  defendsnls,  hy 
which  decree  complalnnni's  bill  was  dismissed 
for  want  of  equity;  and  that  the  suit  was  duly 
moA  properly  removed  Into  the  circuit  court  of 
tbe  United  State*  for  the  uortbem  district  of 
nUnola. 

The  UD  tbm  filed  was  set  forth  in  haeverba. 
togstber  with  a  demuirer  thereto,  tbe  decree  of 
tfaedrcult  court  sasialntng  the  demurrer  and 
dlnclsslDg  the  bill,  and  the  opinion  rendered 
bj  thf  circuit courton  eniering  that  decree. 

Tbecertiflcate  tbf^proceediidlhus:  "Id  view 
'430]  of  tbe  'decisions  of  the  Supreme  Court 
of  the  United  States  la  the  cases  of  Uniie't 
KatM  T.  ThrotkmorUm.  98  U.  S.  81  [25;  63].  and 
M-iTthaa  V.  Bolma.  141  U.  &.  Mfi  [35:870], 
this  court  la  in  doubi  touching  tbe  case  Id 
band,  and  deelres  advice  and  Instruction  upon 
tbf  following  queatlon:  Whether  (asBumiDg 
tbr  bill  of  complaint  to  beinotbe^^eBpectssu^ 
Acient)  tbe  alleged  false  swearing  and  perjury 
In  the  respective  answers  of  defendante  in  the 
arlEinnl  suit  in  the  superior  court  of  Ihecounty 
of  Cooli.  stale  of  Illinois,  are.  in  the  law.  avall- 
able  in  Ibis  suit  as  grciuDd  for  a  decree  settiuK 
at-Ideand  declaring  void  tbe  decree  so  rendered 
in  the  superior  court  of  the  county  of  CookT 

Mettrt.  Kobert  Ra«  and  Henry  8.  Monrot 
tor  appellant. 

Mean.  FrJink  Ij.  Weftn  and   FianJc  0. 

Linaitn  tor  appellee, 

Mr,  t'Au/JusttMFnUer  delivered  the  opio- 

lon  of  the  court: 

It  appeara  from  the  opinion  of  the  circuit 
court,  aeni  up  as  part  of  the  certiScate  and  re- 
ported la  64  Fed.  Rep.  241.  that  that  court  was 
impresstKl  nilb  the  conviction  that  the  com- 
plBlnatil  had  been  defrauded,  but  that  tbe  court 
could  see  no  way  lo  accord  relief  under  the  de 
cisinn  in  Untied  State*  v.  Throekmorton,  08  U. 
8  01  [S5:  B8].  although  the  result  mijrbt  be 
different  if  the  decision  In  UarthaU  t.  Beimel, 
141  U.  B.  689  [8S;  870],  were  followed.  In 
other  words,  the  circuit  court  indicated  that  it 
could  have  proceeded  without  difflcullv  on  the 
principles  eipouaded  In  either  case  if  Ine  other 
were  out  of  the  way.  Fiodlng  it  Impoaiible 
t«  U.fi. 


to  recoDclIetbcsecases.  or  to  matte  a  dcAnltlve 
choice  between  them,  because  UniUd  Sln'ei  v. 
Throektjwrtoa  was  cited  without  disapproval 
in  MamhaU  v.  Botma.  the  circuit  court  sua< 
rained  ihe  demurrer  pro  forma,  and  the  case 
was  transferred  to  tbe  circuit  court  ot  appeals. 
But  when  this  bad  been  accomplished  the  court 
of  appeals  apparently  found  Itself  In  a  similar 
quaDdary,  and  tbis  resulted  In  the  certificate 
uDdercotisideratioD. 

Douhtlesa  the  determi nation  of  contested 
questions  In  cases  properlv  brought  before  ua 
involves  the  resolution  of  iloubia,  *lf  any  [437 
are  entertained,  in  respect  of  the  scope  of  par- 
ticular decisions,  but  we  cannot  approve  of  the 
mode  adopted  in  this  case  of  aacenainlDg  Ilia 
precise  bearing  of  former  judgments. 

Id  civil  caaes  the  Intention  of  Coneressaato 
Ihe  certi&catlon  provided  for  in  gg  S  and  6  of 
the  act  of  March  8,  1891  (2a  Slat,  at  L.  826, 
chap,  617).  la  to  be  arrived  at  in  the  light  of 
the  rules  prevailing  prior  to  that  date  in  rela- 
tion to  ceniQcaies  of  division  of  opinion  under 
U.  S.  Rev.  Slal.  gg  e.W,  613,  693.  Maynari 
V,  Hedit.  151 U.  8  824  iSS:  17fl].  Il  was  well 
settled  as  to  tbem  that  esch  question  bad  to  be 
a  disllnct  point  or  propoaltlon  of  law,  clearly 
slated,  BO  that  II  could  be  deflnllely  answered 
without  regird  lo  other  Issues  ot  law  In  the 
case;  that  each  question  must  be  a  question  of 
law  only  and  not  of  fact,  or  ot  mixed  law  and 
fact,  snd  hence  could  not  involve  or  imply  ■ 
conclusion  or  judgment  on  tbe  weight  or  effect 
of  leallmony  or  facts  adduced  lu  the  cause; 
and  could  not  embrace  the  whole  case,  even 
where  its  decision  turned  upon  matter  of  law 
only,  and  though  It  werespllt  up  in  tbe  form  ot 
questions.  J#iw«v.  Kr,igkt.  128  U.  S.  436.  4!CJ 
[21:  190,  192];  Fire  Int.  Atio.  y.  Wiobtam,  128 

U.  8.  426  raS:  S04]. 

By  the  6tb  secifon  ot  tbe  judiciary  act  the 
circuit  court  of  appeals  is  Dot  permitted  tocer- 
tify  the  whole  case  to  us,  though  we  may  re- 
quire that  tu  be  done  when  questions  are  cer- 
tified, or  may  bring  up  by  certiorari  any  case 
in  which  Ihe  decision  ot  that  court  would 
otherwise  he  final.  But  here  the  entire  record 
Is  iransmllted  aspartof  tbecertlflcatfe.  and  the 
answer  to  the  question  propounded  contem- 
plates an  eiami  nation  otthe  whole  case.  It  is 
true  that  tbe  court  of  appeals  asks  us  lo  aa- 
sume  the  bill  of  complaint  lo  be  "  in  other  re- 
spects sullSclent,"  that  is,  BufflclenI  lo  entitle 
complainant  to  relief.  If  Ihe  fraud  alleged  were 
available.  But  if  we  should  find  thai  the  bUl 
was  iusufflclenl  when  tested  hy  principles  ao 
cepied  Id  both  coses  referred  lo,  we  should  be 
Indlspneed  lo  return  an  answer  not  required 
for  the  disposilloD  of  the  case.  In  auy  view 
~"  should  be  compelled,  in  answering,  U  "~ 


Involved  In  Marthali  v.  Solmtt,  141  U. 
[35: 870J.  or  that  involved  Id  United  Statu  ▼. 
ThreekmoTfon.  98  V.  8.  61  [25.-  98].  assuming 
that  the  *lega1  effect  of  the  facts  in  those  [43S 
two  cases  were  not  the  same;  or,  it  it  were,  to 
determine  whether  the  facts  ael  up  here  fall 
within  the  same  category,  and  direct  which 
decision  should  iroverD. 

This  practically  requires  us  topaai  upon  the 
whole  case  as  It  stands,  and  to  decide  whether 
Ihe  demurrer  was  properly  auitaiiied  or  not. 

D„...d„Cooglc««- 
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But  tb«  whole  cue  U  not  befors  ub  Tor  de- 
ctllon,  siid  the  cerliBciile  dlacloseB  that  the 
doubt  of  the  cotirii  below  It  bnied  on  Ibe  u- 
•umpttoQ  tlikt  Ibis  court  has  applied  well-set- 
tled KeiierRl  principles  ot  Uw  difFerently  in  two 
dlfffrent  cHsea  upon  the  ume  stale  ot  ficls. 
While  some  begiiailon  Id  declnioa  may  tempo- 
rarily result  UQiil  it  is  fiimlly  determined 
whelhsr  that  assumption  Is  Juitifled,  and.  If 
jusllfled.  the  annmsfy  Is  corrected,  we  think 
■ucb  determination  ought  not  to  be  attempted 
UTS  where  ihe  point  must  be  dlspoeed  ol  oa  a 
record  a  tier  flnal  decree. 

In  the  absence  of  power  fo  deal  with  tbe 
whole  case,  the  quetUou  amounts  to  ao  rao~ 
than  an  Inquiry  as  to  whether  in  our  opinli 
there  is  an  irreconcilable  conflict  between  ti  . 
of  our  previous  judgmeals,  and  a  request,  if 
we  bold  that  lo  be  ao,  that  we  put  an  end  to 
that  conflict.  We  do  not  regard  these  as  ques- 
tions or  proportions  of  law  Id  a  particular  case 
on  whld)  we  are  required  to  give  inaiructlon. 

Ctrtijbiats  ditmuKd, 


FR&NCia  V.  BALCH.  Administrator. 

WILLIAM  GRAT  BROOKS,  Admr.  of  the 
Estate  of  Hehbt  Orat,  Deceased,  bt  al.  , 
Plfft.  in  Err,. 

ROBERT  CODHAN,  Admr.  wilb  tbe  Will 
Annexed  of  the  &iaie  not  alretidr  Admin- 
istered of  William  Orat  the  Elpes,  et 

AL. 

AUQUBTUS  R.  H.  FOOTE  m  al.,  Plf:   in 
Srr., 

WOMEN'S  BOARD  OF  MISSIONS  et  al. 

(See  S.  C  Beporter's  ed.  IIU-iM.) 


L.  Ncit  ol  kin  acDOrdlnir  to  tlie  atatutes  of  dia- 
frlbutlon  of  tbe  respooti  ve  states  ot  the  domldl 
Of  Ilie  original  luITerers  are  the  per«>DB  eDilUed 
lo  the  bcoelli  of  the  act  Of  ConEreM  ot  B£arch  3 
lesi  laS  Stat,  at  L.  8CtT.  906,  chap.  MO),  appraprlat- 
Ihk  money  for  Fnncb  spoliation  claims,  with  a 
proviso  tliat  avards  iball  tie  on  tjehalt  at  next  of 
klD,  Instead  of  aealKDeca  In  bankruptcy  where 
ohginal  sufferers  were  adjudicated  bankrupts, 
and  Ibat  award*  In  the  casee  or  Individual  claims 
Bliall  not  be  paid  until  tbe  court  of  clslms  certlBes 
tbat  personal  repreaentaTivea  on  vtanse  tjebalf 
the  award  is  made  represeni  tbe  aeit  of  Un.  and 
also  that  the  oourlii  nblob  granted  administra- 
tions shall  certify  that  suob  repmentHtlves  boTe 
Bdven  adequate  seeunty  for  tbe  legal  dlsburw- 
ment  ot  the  awards. 

1  Tbe  ne»t  ot  kin  llvhiB  at  the  dale  of  the  act. 
and  not  those  UtIdr  at  the  death  Of  tbeorirlnal 
suirerer.  are  tbOM  witlllad  to  tM  award  on  a 

loss 
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French  spoliation  olalm  under  tbe  actotCoasra 
of  March  a.  1891. 

[No«.  177,  EM,  807.] 


Tbe  flrsttwoof  aaldtnanwere  In  error  to  tha 
Supreme  Judicial  Court  of  tbe  Slate  of 
Hassachuaelta  to  review  a  Jadgoient  In  the 
flrat  case.  No.  177,  affirming  the  judgment  or 
order  of  tbe  Probate  Court  in  and  for  th« 
County  of  Norfolk  la  that  State,  disiribtitlnp  ■ 
fund  or  a  part  thereof  among  the  representa- 
ilves  of  Crowell  Hatch;  and  in  Ihe  seoond  of 
said  cases.  No.  284,  id  review  a  judgment  of  the 
tiupreme  Judicial  Court  of  MassacUusplU,  ibat 
cerlaiD  funds  In  tbe  hands  of  the  conplainaut 
William  Gray,  Administrator,  be  paid  over  to 
the  rcKldusry  Ipnleea  named  fn  the  will  of 
William  Gray  lie  eider.  The  third  of  said 
above  cases,  No.  307,  was  In  error  lo  tbe  Su- 
perior Court  of  the  County  of  New  Haven 
Stale  of  Connedicul.  lo  review  a  Judgment  of 
Ibat  court  affirmioe  the  decree  of  the  Prot«tg 
Court  for  the  District  of  New  Haven,  Connec- 
licut,  ordering  tbe  distribution  of  a  fund  to 
rr!>iiluary  IcRat^^B  under  tbe  wfll  of  William 
Lelffngnell  tt  al,  Tht  »iudjudgiaenl*  teeerallt/ 
Frceriwf,  aad  tbe  ceusei  remanded  for  furtbcr 
proceeding- 

Seesamecase  below,  137  Mass.  lU,  IS»  Han. 
77,  83  Conn.  M7. 

Statement  by  Mr.  Chitf  Jvtiiee  FoUeri 

These  are  writs  of  errnr  to  review  Judtioienla 
nf  the  supreme  liiilldal  court  of  MasMchusetts 
la  Nos.  177  and  284,  and  a  ]ud(cmeiit  of  the 
superior  court  of  Ibe  ciiuniy  of  New  Haven, 
Connecticut,  in  No.  207. 

Plainliffs  In  error  in  No.  177  are  admioisira- 
tors  dt  banii  non  with  tbe  will  annexed  nf  ilin 
estHieofCrriwei1*Halch,deceased,1a'«nt[440 
Roxbury  MnssacbufFtts.  and  defendant  lo  error 
is  administrator  de  bcnU  noit  wiih  the  will  an- 
nexed of  lUb  estate  of  Henry  Hatch,  deccaaed. 

Crowell  Hatch  died  In  the  year  1800,  leaving 
three  daunbtera  and  one  sod,  Henry  Hatch. 
By  hit  will,  all  bis  properly  was  |{lven  in  tqiial 
shares  to  the  four  children.  Of  each  of  ibe 
three  daiigbtcrs  Ihere  are  descendants  now 
living.  The  son  died  leaving  a  widow  but  no 
Issup,  Bad  left  by  bis  will  the  reddtie  of  hi* 
estHte  to  his  widow,  who  did  not  afterward* 
msrry.  Crowell  Batch  was  never  bankrupt 
nnd  his  estate  ami  Ihe  eatales  of  hia  four  chil- 
dren have  always  been  and  are  anivent.  Plain- 
lifts  in  error  as  administrators  of  the  estate  ot 
Crowell  Halcb  bavertceived  from  tbe  United 
Slates  certain  moneys  for  the  1')bs  of  the  brig 
Mary,  being  one  of  the  claims  on  accouul 
uf  tbe  spotialions  committed  by  the  French 
government  prior  to  July  tjl.  1801.  which  weri 
reported  to  Confrress  by  the  court  of  claima 
pursuant  to  the  siatiite  of  Ibe  United  States  of 
January  24.  1086  (23  6Ut.  al  L.  28S,  chap.  SB), 
and  for  tbe  payment  ot  whicb  CongrMt  mada 
appropriation  by  tbe  statute  of  Uarcfa  S,  ISftl 
(i6  8iat.  at  L.  802,  cliap.  G40).  By  the  statu  tea 
of  Massachusetts  In  force  when  Crowell  Uaiob 
died,  bfs  estate,  after  the  payment  of  debia 
and  the  expenaea  of  adnilnistrktion,  woidd 
lutvo  tieei)  diUributcd,  tt   ioUMtUe,  equally 
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amoDg  bis  ctilldren.  Bimt.  >t  L.  1789,  cbftp. 
2;  Htat.  ut  L.  180a.  chap.  90,  §§  1  and  3. 

Tbe  probate  court  In  and  for  the  county  of 
Norfolk,  Id  which  proceeillags  were  tiemling. 
ordered  a  partial  dlstriliulion  nf  the  fund  of 
uiae  slilt-'cnlbB  among  tlie  ileM-endantB  of  the 
three  dnii^hierB  and  of  tliree  slmevnibB  to  the 
Mlminiatratorof  llenrj  Hatch,  the  foq.  From 
tbU  order  bd  appeal  waa  taken  ro  rbe  Biipreme 

indicial  court,  and  Ibe  case  reaervcd  for  the 
ull  court,  by  which  the  daoree  appeKJed  from 
waa  i.mrmc(f.     197  HnB.<.  114 

In  No.  284.  William  Qray,  as  admlolitrator 
dt  bona  noa  with  tbe  will  annexed  of  the  estate 
of  William  Gray,  who  waa  a  sufferer  from  tbe 
French  epollatloQS.  filed  his  bill  in  eqiillf  in 
tbe  'Mpreme  judicial  couit  of  Hai«acbuBetl9 
441}  for  •instrucliona  as  lo  (he  diapcigltion  of 
a  fund  which  bad  been  paid  to  him  under  the 
actofCoiigreeaof  March  3, 1891.  Onbiidealb. 
peuiling  ihe  cause.  Robert  Codmnn  eucceeded 
to  the  admlnUiratlon  and  was  Bub«iiluled  as 
complainant.  AH  the  living  legatees  and  nexl 
of  kin  and  the  represenlallves  of  such  ss  were 
deceased  4ere  made  parties  derendant.  Tbe 
case  was  heard  by  a  Binicle  judjie  of  tbe 
supreme  judicial  court  of  Maasachusetrs  and 
reported  by  liim  to  Ihe  full  court,  which  en- 
tered a  Bnal  decree  that  the  funds  In  the  hands 
of  the  complainant  should  bs  "paid  over  as 
usets  of  the  esiate  of  William  Qraj  the  elder. 
and  as  passing  under  bla  will  to  the  residuary 
legHlees  named  lliereln."     159  Mass.  477. 

William  Qrny  diedNovemlier,  1829,  leBvlng 
Ave  Bons.  William  K..  Henry.  Francis  C,  John 
C,  and  Hiirace,  and  one  naugbier,  Lucia  G. 
Swett.  He  leFi  a  will  by  which,  nfier  a  specific 
legacy  to  tbe  daughter  and  a  conditional  legacy 
to  each  son,  he  gave  tbe  residue  1o  his  flte 
•ons.  excluding  the  daughter.  The  fund  In 
question,  if  i(  falls  ro  the  estate  at  all,  Is  part 
of  Ihe  residue.  William  R.  died  in  1831,  in- 
tesiHt",  leading  four  rhlldren  him  surviTlng, 
one  of  whom  died  in  18S0  leaving  Sve  children. 
In  18*iU  Henry  assigned  hia  inlerest  in  hio 
father's  estate  to  his  four  brothers,  and  died 
tn  I8M  leaving  ten  children.  Francis  C.  died 
to  18:>6  and  John  C.  Id  \H8l.  lesinte.  hut  with- 
out issue.  Horace  died  In  ItJTtl.  intestate. 
leaving  Ave  children.  In  1847  he  assittned  all 
bisproperty  under  tbe  inFiolTcLt  laws  of  Klas^a- 
cbuBeils  to  Hooper.  Bullard,  and  CofBn,  as 
assignees  for  creditors,  and  of  these  assignees 
two  Bur»ive  and  are  parties.  Mrs.  Swett  <lied 
In  1814.  She  hsd  had  four  children,  of  whom 
William  G.  died  in  1843.  leavlnir  a  dau^bter 
suniving;  John  B.  died  la  1867,  leaviug  a 
daughter  surviving;  Samuel  B.  died  in  1890, 
leaving  Qvc  children;  and  one  child,  Mrs. 
Atexauder.  slill  survives. 

The  represenialives  of  tbe  three  brothers, 
William  K..  Francis  C,  and  John  C,  and  the 
asaignepB  of  Horace,  contended  that  the  fund 
poast^d  by  the  will  of  William  Gray,  andsboulil 
be  paid  to  them  in  equal  proportions  as  repre- 
senting four  of  the  Sve  residuary  legatees,  and 
talking  assignees  n[  the  fifth  son,  Henry.  Tbe 
indivl'Tual  drscrndanta  of  the  brothers,  except 
441!]*iho6«  of  Henry,  made  no  contrary  claim, 
and  by  their  anawers  either  took  tbe  asme  po- 
aition  or  admitted  tbe  allegations  of  thebill  and 
snhmltted  the  questions  to  the  court. 

TherepresentattreaaiiddeaceodaDtaofHeDry 
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Gray  insisted  that  the  fund  did  not  pass  under 
tbe  will,  hut  waa  a  new  and  subsequent  gift  in 
favor  nf  the  neit  of  kin  of  William  Gray; 
that  it  should  goto  the  nineteen  gtandchildTea 
of  William  Gray,  excluding  the  gre«t-i;rand- 
children,  namely,  tbe  three  children  of  William 
K,  who  survived  at  thedate  of  the  act  of  Con- 
gress, the  ten  children  of  Henry,  the  Ave 
children  of  Horace,  and  Hra.  Alexander,  tbe 
one  surviving  child  of  Mrs.  Swett;  and  that 
they  were  entitled  to  ten  nloeteentha  of  tba 
fund  distributed  jur  capita  among  tbe  grand- 
children. 

The  representativea  and  descend  an  (a  of 
Lucia  G.  Swett  also  contended  tlial  (be  (unil 
did  not  pass  under  Ihe  will  and  waa  a  subee- 
guenl  gift  In  favor  of  the  next  of  kin  at 
William  Gray,  but  they  insisted  that  in  lbs 
distribution  among  the  next  of  kin  of  William 
Gray,  to  Ite  ascertained  at  the  dale  of  the  pass- 
age of  the  act,  the  Issue  of  the  deceaaed  chil' 
dren  should  take  by  right  of  representation  the 
shares  of  their  parents  according  to  the  statute 
of  distrlbultona,  or  that  the  fund  should  be 
distributed  among  the  repreaentatives  of  the 
next  of  kin  lo  be  ascertained  at  the  deatbof 
William  Gray  the  elder.  Distributed  per 
tlirpei,  they  claimed  for  tbe  children  and 
grandcbildren  of  Mrs.  Swell  one  fourth  of  the 
fund,  one  sixteenth  to  Mrs.  Alexander,  one 
slxleenlb  lo  tbe  daughter  of  William  Q.,  one 
siiteenth  to  the  il,iughier  of  John  B.,  and 
one  eightieth  lo  each  of  the  five  children  of 
Samuel  B..  making  another  alxleentU:  or  that 
laklug  the  distribution  as  of  Ihe  dale  of  tbe 
death  of  William  Gray,  tbe  administrator  of 
tlie  estate  of  Mrs.  Swett  was  entitled  to  ons- 
sixth  part  of  the  fund  as  the  representative  of 
one  of  the  six  children  of  William  Gray,  sur- 

In  No.  207  the  facts  appeared  to  be  these: 
In  1797  the  firm  of  Lefflngwell  A  Fierrepont 
owned  a  ship  and  cargo  which  was  »ei£ed  by 
a  French  pnvateer  in  June  of  that  year  and 
became  the  subject  of  a  French  spoliation 
claim.  William  Lemngwell.tbesenior  partner, 
lived  in  New  Haven,  »Conneclicut,  and  [443 
died  testate  In  1834.  His  estate  was  flually 
settled  in  1844,  and  no  mention  of  bis  interest 
in  Ibis  claim  was  made  in  his  will  or  in  tbe 
dialribution  of  bis  estate.  The  surviving 
partner  lived  In  New  York  and  died  leslate  in 
1ST8,  His  executor  presented  the  claim  to  tbe 
court  of  claims  in  lS8il,  and  a  favorable  de- 
cision was  secured  In  1B86,  and  an  appropria- 
tion made  hy  Ihe  act  of  Msrch  S,  1891.  Id 
1886.  adinlnlitration  debonimonoa  the  esUta 
of  Wliliam  Lefflngwell  was  taken  out  by 
Oliver  S.  White  in  the  probate  court  for  the 
district  of  New  Haven,  Connecticut,  and  the 
administrator  has  received  from  the  representa- 
tives of  the  surviving  partner  half  the  net  pro- 
ceeds of  the  award.  The  probate  court,  tn 
settling  the  quealion  of  the  administration  iZi 
bonit  nan,  Created  the  fund  as  part  of  the  leaid- 
uarj  estate  of  tbe  testator,  and  ordered  It* 
distribution  to  the  residuary  legatee*  under  bis 
will  and  their  representatives  or  successors. 
An  appeal  was  tuKen  to  the  superior  court, 
which,  in  conformity  to  the  advice  of  tbe  su- 
preme court  of  errors  (63  Conn.  84T),  aQrmed 
the  decree  of  tbe  court  of  probate. 

William  Lefflngwell  left  aa  bia  aezt  of  Un 
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Urn  ■urvlTing  the  four  children  named  in  hii 
will.  Ura.  Street,  Hn.  Witliam*.  Luclns  W.. 
Ednord  H.,  and  Ibe  children  of  bla  deceuad 
•on  William  C.  Hr«.  Bireet  died  teeUte  and 
M>t?eDt  Id  18T8:  Hn.  Wiltlame  and  Edward 
H.  died  lesiale  and  without  liaue;  and  the 
Hit  of  kin  of  William  Lefangwell  llTing 
March  8,  1691,  were,  aa  was  agreed,  accord- 
ing to  the  itatute  of  diatrlhullona  of  Coa- 
necllcut.  (1)  platntlSa  In  orror,  the  grandchil- 
dren of  Hra.  Street;  (2)  als  children  ot  Luclua 
W.,  a  grandaon  of  Lucius  W,,  and  the  widow 
ofadeceaaed  »on  of  Lucius  W.;  (8)aaoD  ot 
William  C.  and  three  grandchildren  of  aald 
William  C.  The  probaie  decree  ordered  the 
tuud  dlilribuled  among  the  Ave  residuary  Icfta- 
teca  named  in  the  wilTot  William,  "oneflfih 
thereof  to  the  executora  or  admlolairatort  of 
Caroline  Street,  a  daughter  ot  aald  deceased." 
If  thU  one  fltth  were  considered  aa  general  as- 
■etaot  Ura.  Btrcet'a  eaiate.  It  went  toiberesid- 
uaiT  legatee  under  her  will,  I  he  Women 'a  Board 
nt  HIadoni,  otherwise  It  belonged  to  plain- 
tiffs  in  error  aa  Ibrniif^h  her  tbe  next  of  kin  ot 
444]Wllllam  LetBogwell  on  one  line  ot  >dC' 
acenl.  Plaintiffs  In  error  claimed  thaton  Harcb 
S,  ISSl,  when  tbe  act  ot  Congrcsa  was  passed, 
they  were  entitled  to  tbeir  due  sharea  jwr 
tHrpei  ot  the  fund,  to  wit,  one  third  Ibereof, 
there  being  only  three  ot  the  five  children  ot 
William  Lefflngwell  whoaurvlved  him,  whose 
descendants  were  living  al  that  date. 

Xr.  6«orKa  A,  ElnK<  for  plaintiff!  in 
error  in  Btagge  r.  Balrh.  So.  177; 

The  fund  received  bj  the  plnfolltTs  in  error 
In  their  (^pacily  of  administralorH  goes  to  the 
Beat  of  kin  living  at  tbe  passage  of  the  act, 

Gardntr  v.  Clarke.  9  Mackey,  2B8;  lU  CUm- 
enft Kilatt.lSO  Pa.  89;  Bailty't  Appe<ti,\m  Pa. 
S91;  ynliitgMyten  v.  U-ited  Stata.UO  U.  S.Tl 
(28:  74);  WiUiamM  v.  Heard,  140  D.  S.  C29  (39: 
653i. 

Mturt.  Fr»nciB  V.  Balch  and  Felix 
R»ekamajiii,rardefendaot  inerrorto  ^agge 
T.  flaw.  Mo.  177: 

Had  the  actus  Hn  tern  atlonal  settlement  been 
lllerally  (what  In  effect  It  was)  that  the  United 
States,  as  a  natioD,  paid  France,  aa  a  nation, 
aay  tlO.OOO  000  as  Indemnity  for  our  national 
disregard  of  (be  treaty  ot  177S,  and  thereafter 
the  claims  ot  our  citizena  against  France  hud 
been  liquidaled  at  tbe  same  amount,  and  the 
money  repaid,  there  can  be  no  doubt  tbat  the 
money  would  have  rested  In  the  United  Stales 
Treasury  as  the  property  of  tbe  citizens  of 
the  United  States  who  had  suffered  Ihe  losses, 
and  charged  with  a  Irusl  as  clear  as  any  statute 
law  could  make  It. 

Waiiame  t.  &ard,  140  U.  8.  629,  510,  HI 
(80:  n50,  665). 

Where  private  rlKbla  are  sacrificed  by  tbe 
Covernment  pro  iono  pvblieo,  tbe  government 
b  bound  to  make  compensutloD  and  Indemnify 
the  iodlTlduals. 

Warev.  Hyltm.ZV.S.9  Dsll.  24S  (1:688); 
UniUi  BtaUt  t.  7K«  Peggy.  G  U.  S.  1  Crancb, 
110(3:01). 

Tbe  claims  were  assets  from  the  date  of  the 
original  lueses  lo  the  date  of  payment.  Noth- 
ing could  more  conclusively  show  that  Con- 
gress regarded  the  claims  which  It  was  paying 
aa  valid  obligatloos  than  tbe  tacl  that  ilabould 
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Comtgy*  v.  Yime,  30  U.  S.  1  Pet.  IQS  (7:  108). 

Davla.  J.,  In  Gray  v  United  State*.  21  Ci. 
CI.  340,  says  of  these  claims  that  they  were  "la- 
dividual  in  ibelr  inception  but  made  national* 
only  "by  Ibelr  preaeDtallia  through  the  dipl)> 
matic  department  ot  tbe  government." 

Tbe  citizen  whose  property  la  thus  sacrificed 
for  tbe  safety  and  welfare  ot  his  country  baa 
bla  claim  against  that  country;  he  has  a  right 
to  compensation,  which  exlsla  even  if  no 
remedy  in  the  courts  or  elsewliere  is  given  him, 

C"fAtnt7T.  United  State*.  82  Ct.  CI.  1:  Bel- 
brook  V.   United  Btatti,  21  (X  Q.  4S6-441. 

The  proviso  only  applies  to  cases  where  tlia 
original  Buffeter  was  bankrupt.  No  part  of  It 
is  intended  lo  operate  in  any  other  case.  All 
other  ca^ea  stand  on  the  wonl  "pay"  and  tba 
designation  of  Ibe  payees  In  the  schedule. 

lUel'anl*  v.  Maryland  In:  Co.  12  U.  8.  8 
Ctanch,  84  (S:  496). 

But  the  proviso  is  not  applicable  at  all  to  tba 
present  appropriations. 

The  Coaeord  {-Ueary  v.  United  Stale*")  87 
Ot.  01.  142. 

The  period  of  decision  la  always.  In  the 
absence  of  clear  Intent  to  the  contrary,  ibe 
period  at  wblcb  beira  or  next  of  kin  are  de- 
termined. 

2  Jarman,  Willa,  Olh  Am.  ed.  S70. 

Even  if  Ihe  court  should  believe  that  in  soma 
vague  and  general  way  the  next  ot  kin  living 
at  Ibe  ilate  of  tbe  act  were  intended  to  take, 
the  intent  la  not  so  expressed  that  it  can  ao 
take  effect. 

The  highest  courts  of  Massachusetts.  Con- 
necticut, aod  Pennsylvania  have  decided  In 
support  ot  Ibe  position  here  contended  fur. 

BaleA  V.  Blagije,  167  Mas.-.  144:  Codman  T. 
Brooke.  1S9  Mass.  477;  Re  Ckmenfi  EOate.  ISO 
Pa.  86:  Leffi'igieeU'i  Appeal,  62  Conn.  847. 

The  PenDsylveniacaurthaa  reversed lu  first 
decision. 

Re  Clemenft  Eetate,  180  Pa.  891. 

Uetere.  Jab«a  Fox.  WlllUa  Or» 
Bmoka,  Hartey  D.  Sadtoek,  and  W.  0. 
RuueU  for  plalotiffala  error.  Id  Broakt  t.  CM- 
man.  No.  8s4. 

Mr.  Joaeph  B.  Wkrnar  for  defendan  la  iB 
error,  in  Brooke  v.  Codman,  No.  284. 

Mr.  Willt»m  Warner  Hoppln  for  plain- 
Ilffaln  error,  in  Fooi«  v.  Womtn'i  Board  ef  Mi»- 
lion*.  No.  20";. 

Meerrt.  Janiaa  B.  Webb  ind  Jobn  W. 
AllinK  for  defendants  in  error,  la  FOott  i. 
Women'*  Board  of  Mittiont,  So.  207. 

Mr.  Chitfjuiltoe  Fnller  delivered  the  opin- 
ion of  tbe  court: 

*Tbe  French  apollation  claims  aroae  [4S4 
from  tbe  depredations  of  French  crulaera  upon 
our  commerce  and  from  the  judgmenta  of 
French  prize  courts,  and  could  nave  been  en- 
forced against  France  only  by  our  government 
ellherby  diplomacy  or  by  war.  In  Ibe  negoti- 
ations leading  up  to  the  treaty  of  September  80, 
lW0(8Stat.aiL.I78),tlie8eclaimaotlndlvidiMli 


^Coo^^-"-' 


isas. 


BuaOK  T.  Balob. 


4U-4SI 


were  presented  by  onr  commlMlDiin«  to 
France,  who  In  turn  Meerled  claimi  m  b  na- 
tion agalDBt  this  goTeroroent  for  Tallure  to 
comply  nllb  trealj  guaranriet  aa<\  acUoa  ia 
coNiinveotloD  of  treaty.  Tbe  Biiffi'rert  from 
the  French  itpollatlong  have  coiiEtHntly  cod- 
teuileil  Ibat.  by  tbat  treatyu  finally  agreed  no 
mnd  riUtfled.  all  claime  tor  iDdcmnilj  were 
mu'nnlly  renounced,  snd  that,  therefore,  an 
oMipiTlon  to  Indemnify  Ihem  Te»led  upoD  our 
governoneol. 

JiiDuary  SO,  1BS5.  an  act  of  Congren  vat 
■ppruved  0!3  Stat,  at  L.  ^188,  cbap.  2S).  pro- 
vlding  ItiBt  "sucli  cillzena  of  the  UnXed  Staiea, 
or  llieir  legal  repreaeniallvea,  as  bad  valid 
claims  to  Indemnliy  upon  ibe  Flinch  gor- 
emment  arising  out  of  illegal  capliirea,  de- 
tentloDs,  Helziires,  con demnai iocs,  and  cod- 
flaratloDS  prior  to  tbe  ratification  of  the  con- 
vention between  the  United  States  and  tbe 
French  Republic  concluded  on  tbe  SOtb  day 
cf  September,  eighteen  hundred.  Ibe  ratlflca- 
lions  or  which  were  exchanged  on  the  Sist  day 
«f  July  follonlDg,"n]lght  apply  to  the  court  of 
claims  within  two  years  from  tbe  pnauge 
of  the  act.  and  "that  the  court  shall  examine 
*nd  determine  the  validity  and  amount  of 
all  the  claims  included  wiibln  tbe  description 
■hove  mentioned,  together  with  their  present 
ownership,  end,  If  by  ualgnee,  the  date  of  the 
nMlgnroent,  nith  Ibe  consideration  paid  there- 
for," and  "they  shall  decide  upon  the  validity 
of  said  clnlms  according  lo  (be  rules  of  l&w, 
municipal  and  international,  and  the  treaties 
of  tbe  United  Btates  applicable  to  the  same, 
and  shall  report  all  such  conclualnni  of  fact 
and  law  as  tn  their  Judgment  may  affect  tbe 
liability  of  the  United  States  therefor,"  and 
thai  "such  finding  and  report  of  the  court 
■ball  be  talicD  to  Se  merely  advlaorj  as  to  the 
law  and  tacts  found,  and  shall  not  conclude 
either  the  claimants  orCongreei;  and  all  claims 
not  finally  presented  to  saiii  court  within  the 
46S]  period  of  two  years  limited  by  tbls  'act 
■ball  lie  forever  barred;  and  notblns  In  tbis 
act  shall  be  construed  as  committing  the  United 
Stales  to  the  payment  of  any  such  claim." 

Proceeding  to  advise  under  this  act.  the 
court  of  claims.  In  many  casee.  found  vrlih  re- 
gard tn  claims  therein  pre-ented  that  the  origi- 
nal sufferers  had  valid  claims  to  Indemnity  up- 
on the  French  government  prior  to  the  conven- 
tloD   of  leOO;  thai  these    claims   were   relin- 


quished to  France  by  tbe  Uoiied  Slates  govi 
ment  by  that  treaty  in  part  consideration  of 
Telinquisbment  of  cerlalo  national  claims  of 


;e  against  the  United  States:  and  tbat  tbis 
use  of  the  claims  raised  an  obligation  under  the 
Constilulion  lo  compensate  the  individual  suf- 
ferers for  their  losxea.  Orav  v.  United  Slaitt, 
91  Cl,  CI.  848;  HoUtrook  v.  United  8tata.  81  Ct. 
CI.  43S;  Cuiiung  v.  Uitittd  Slata,  22  Cl.  CI,  38. 

A i  to  the  present  ownership  of  the  claims, 
tbe  conn  In  Bucltanan  v.  Unitai  SUtttt,  24  Ct. 
Cl.  74,  81,  said: 

"What  It  has  endeavored  to  do  is  lo  ascer 
lain  the  person  in  whom  the  legal  title  and 
custody  exist;  that  Is  to  say,  the  legal  repre- 
ienlallve  who  in  an  ordinary  suit  at  law  or 
proceeding  in  equity  would  be  deemed  the 
proper  party  to  mainlain  an  action  for  tbe  re- 
cov.ry  of  similar  assets  of  tbe  original  claim- 
ants. In  tbe  casea  of  Individual  ownera  or 
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underwrilen,  the  court  has  required  a  preeenl 
claimant  to  flle  his  letters  of  admi  nisi  rat  Ion 
and  prove  to  Ibe  satisfaction  of  Ihe  court  tbat 
tbe  decedent  whose  estate  he  has  administered 
«BB  the  same  person  wbosuBered  loss  Ihrougb 
the  capture  of  a  vessel. 

"In  caaes  of  partnership  the  court  baa  ro- 
qiiired  evidence  of  survivorship,  and  has  al- 
lowed only  the  adrolnistralor  oi  the  survivor 
to  prosecute  the  claim. 

"In  cases  of  bankruptcy.  It  has  held,  under 
tbe  decisions  of  the  supreme  court,  that  the 
claim  passed  to  tbe  assignee,  and  that  on 
his  death  it  passed  lo  bis  aaintnlslrator. 

"And  where  the  evidence  has  shown  Ihe 
bankrupt  estate  lo  be  still  unsettled,  Ihe  court 
has  held  the  legal  title  to  be  still  vested  In  the 
aaaignee. 

"In  cases  of  Incorporated  companies  on 
longer  in  existence,  '"'Uie  court  bas  re- [466 
quired  only  the  decree  of  a  court  of  competent 
jurisdiction  transferring  their  rights  of  action 
to  tbe  hands  of  a  receiver. 

"In  none  of  these  cases  has  tbe  court  aa- 
sumed  to  determine  who  were  tbe  next  of  kin 
of  a  deceased  claimant;  nor  whether  there  are 
any;  nor  in  what  proportion  were  the  several 
interests  of  parlnernblp  owners;  nor  whether 
creditors  or  descendants  have  the  superior 
equity;  nor  whether  Ihechlldrenota  bankrupt 
are  entitled  to  a  residue  of  bis  estate;  nor 
whether  the  receiver  of  a  defunct  corporation 
represents  creditors  or  stockholders.  In  other 
words,  the  court  bas  not  assumed  to  determine 
what  persons  arc  legally  or  equllably  enlitlcd 
to  receive  the  money  which  Congress  may 
hereafter  appropriate  for  the  discharge  of 
these  claims. 

"When  Ihe  validity  of  a  claim  against 
France  and  the  relinquishment  thereof  uy  the 
United  Sutes  under  tbe  lid  arllcleof  Ihe  treaty 
of  1800,  and  Ihe  amount  In  which  the  original 
claimant  suffered  loss,  have  been  determined 
and  reported.  Congress  will  be  In  posieeslon 
of  sll  the  facts  which  this  court  under  lis 
present  restrlcied  Jurisdiction  can  possibly 
furnish.  It  will  then  be  within  tbe  legislative 
discretion — 

"<!)  To  ascertain  through  the  proper  com- 
mittees who  are  the  persons  who  should  re- 
ceive the  money;  or 

"(3)  To  provide  for  tbe  ascertalnincnt  of 
thai  fact  by  additional  legislation;  or 

"(8)  To  condde  the  money  to  tbe  admin  Is- 
Irators  and  receivers  who,  wiib  tbe  exception 
of  a  few  still  existing  corporations,  constltuta 
the  present  claimants,  tmsltng  that  tliey  and 
the  courts  of  which  they  are  the  officers  and 
agents  will  distribute  the  ninds  among  the  cred- 
itors or  next  of  kin  of  Ihe  original  claimaDla. 

"Tbe  decisions  in  these  spoliation  cases  are 
not  Judgments  which  Judicially  fix  the  right* 
of  Bny  person;  and  the  obllgstions  of  the  gov- 
ernment are  so  far  moral  and  political  that 
tbey  cannot  be  gauged  by  Ihe  fixed  rules  of 
municipal  law  for  tne  measure  of  legal  dam- 
ages." 

TUeJ 

ported     LU      ^*,LJ^IT:aD.     ,UC    <H.«    \ll        1TID11.U     u,      iijat- 

(36  Stat,  at  L.  807,  906.  chap.  040),  *was  [4B7 

passed  making  appropriations  to  pay  certain 

enumerated  claims  with  the  following  proviso: 

"ProvkUd,  Tbat  in  all  cases  whire  the  ori^ 


46T-^n 


Sdprkmx  Coubt  of  ths  Ukited  Stated 


Oct.  Tkbm, 


dbI  luflerera  were  adjudicated  baiikrupls  the 
awarrU  sbftll  be  made  on  behalf  of  Ihe  aexl  uf 
kin  insleftii  of  to  aasigneeB  Id  bsnkniptcj.  and 
the  awards  in  tbe  cases  of  IndiTlduBl  clalm- 
anta  shall  not  be  paid  until  Ibe  court  of  claims 
■hail  coriifj  to  tiie  Secretarr  of  the  Treasury 
that  Ibe  pennnal  repreeeDlatlTO  on  whose  be- 
half tbe  award  is  made  represents  tbe  next  of 
kin,  and  the  courts  which  granted  tbe  admin- 
fBtratluns.  respectively,  abnll  have  certified 
that  (be  legal  represeDlativea  have  glnn  ade- 
quate Hcuriiy  for  the  legal  dlsbursemeni  of 
tbe  awards." 

Tbe  cues  In  hand  turn  upoD  the  coDitruc- 
tloD  of  tbiB  proviso,  and  while  It  is  not  denied 
that  Conersas  had  the  power  to  enact  that  the 
next  of  Kin  should  lake  Irrespecilve  of  tbe 
legal  title  tolbeassetsof  theeelateof  theorigi- 
nal  suBerers,  it  Is  Importaat  In  arriving  at  a 
conclusion  as  to  whether  and  to  what  client 
that  was  done,  to  refer  to  tbe  view  taken  by 
Congress  In  respect  of  tbe  grouatt  of  tbe  ap- 
propriations as  indicated  by  Its  action. 

Notwithstanding  repeated  attempts  at  legls- 
Istion,  acts  in  two  iosUinces  being  defeated  by 
the  interposition  of  a  veto,  do  bill  had  become 
a  law.  during  more  tban  eighty  years,  which 
recognized  an  obligation  to  Indemnify  arining 
from  the  treaty  of  1900;  and  the  history  of  the 
controversy  shows  that  there  was  a  difference 
of  opinion  as  to  the  effect  of,  that  treaty.  (S 
Whart.  Int.  Uw,  %  248,  p.  714;  Davis.  J., 
Oray  v.  Uniitd  State*.  21  Gt.  CI.  843).  Under 
the  act  uf  January  20,  1863,  the  claims  were 
allowed  lo  be  brought  before  the  court  of 
claims,  but  that  court  was  not  permitted  to  go 
lo  judgment.  Tbe  legislative  department  re- 
served the  final  de  term  I  nail  on  In  regard  to 
them  to  itself,  and  carefully  guarded  against 
any  committal  of  the  United  States  to  their 
payment.  And  by  the  act  of  March  S.  ISBl, 
payment  was  only  to  be  made  according  to  the 
proviso.  We  Ibink  that  payments  thus  pre- 
scribed to  be  made  were  purposely  brought 
within  tbe  category  of  paymenls  by  way  of 
gratuity,  payments  as  of  grace,  and  not  of 
right. 

In  OomcffyiY.  Tone.  26 U.S.  1  Pet.  198  [7: 108], 
458]  tbe  United  Slates  had  'Btlpnlaled  with 
Bpaia  that  they  would  assume  and  pay  certain 
Claims  of  their  citizens  against  Spain,  and  an 
award  waa  made  in  favor  of  Vaase,  one  of  Ibe 
claimants,  by  a  commission  appointed  as  stip- 
nlated  lo  examine  and  adjudicate  Ihe  claims. 
Vassebad  In  the  meamime  become  bankrupt, 
and  the  assignment  in  bankruptcy  waa  held 
to  carry  the  claim  with  It. 

In  WiUiami  v.  ITenrd.  140  U.  8.  BZg  [Sfl: 
SS2],  Comtgyi  v.  Viuie,tupTa,  was  followed, 
and  applied  lo  Ibe  awards  of  the  Alabama 
Claims  Commission.  The  United  Slates  had 
demanded  and  received  indemnity  for  losses 
■usialned  by  their  citizens,  and  bad  recognized 
as  valid  the  class  of  claims  to  which  the  par- 
ticular claim  belonged,  and  had  creattKl  a 
court  to  adjudicate  thereon.  Il  was  held  that 
Ibe  claim  passed  to  tbe  assignee  in  bank- 
ruptcy, and  that  payment  of  awards  so  made 
could  not  be  regarded  as  a  mere  graluitr. 

In  Emenoa  t.  UaU,  S8  U.  8.  13  Pet.  400 
(10:2^3],  Chew,  the  collector,  Emerson,  the 
surveyor,  and  Lorraine,  tbe  oaval  officer,  of 
the  port  of  New  Orleaos,  prosecuted  a  vessel 
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to  cnodemnation  for  violation  of  Ibe  laws  of 
tbe  United  States  problbitlng  Ibe  slave  trade, 
and  the  district  court  sllowed  Ihelr  claim  to  a 
portion  of  the  pn^ceeds  of  Ibe  sale  of  tbe  prop- 
erty, but  this  decree  was  afterwards  rever>>ed, 
and  the  whole  proceeds  adjudged  to  tbe  Uailed 
Stales.  Tlte  Jotefa  Segtirtda.  28  U.  S.  10 
Wheal.  812  [6:330].  EmereoD  and  Lorraise 
afterwaids  died,  and  Mnrcb  8,  1831  (S  Slat  at 
L.  464),  Congress  passed  an  act  "for  the  relief 
of  Beverly  Chew,  the  heirs  of  William  Emer- 
son, deceiised,and  the  heirs  of  Eilwln  Lorraine, 
decessed,"  which  directed  Ihe  porllou  o^tbe 
proceeils  claimed  to  be  psid  over  in  Cliew, 
"and  tbe  legal  represintatives  of  ihe  raid  Will- 
iam Emrrson  and  Eilwin  Lorraine  respect- 
ively" and  under  aulliorily  of  wbtch  tbe  sums 
which  bad  been  adjudged  lo  these  officers 
were  paid  to  them  as  provided.  One  of  ibe 
creditors  of  Emerson  claimed  Ihe  sum  so  paid 
to  his  legal  reprei'CDtatlvea  as  assets  fur  iba 
payment  of  hla  debt,  but  it  was  held  that  the 
payment  to  the  heirs  wai  rightfully  made,  and 
that  the  sum  could  not  be  considered  la  their 
bands  as  assets  for  the  pavmeni  of  tbe  debts 
of  tbelrfather.  Mr.  Ju*rte« McLean,  delivering 
the  opinion  of  tbe  court,  said:  "A  claim  bsv' 
ing  no  foundalloD  In  *iaw,but  depeDdlDg[459 
entirely  on  the  generosity  of  the  governmrul, 
constitutes  no  basis  for  tbe  action  of  any  legal 
principle.  It  cannot  be  assigned.  It  doe*  not 
go  to  the  adniinlslraior  as  assets.  It  does 
not  descend  to  the  heir.  And  if  the  govern- 
ment from  motives  of  public  policy,  or  any 
other  considerations,  shall  think  proper,  undar 
such  circumstances,  lo  make  a  gram  of  money 
to  Ibe  heirs  of  tbe  claimant,  they  receive  it  as 
a  gift  or  pure  donation.  A  donation  made.  It 
Is  true.  In  reference  to  some  meritorious  act  of 
tbelr  ancestor,  but  which  did  not  constitute  a 
matter  of  right  agalnsi  Ihe  governmeat." 

Hanlfeslly  the  claims  involved  in  these 
case*  do  not  come  witliin  tbe  rule  laid  down 
In  Cemegy*  •>■  Vat*t,  26  U.  S.  1  Pet.  IDS  |T: 
108],  and  WiUianu  *.  Heard.  140  U.  8.  63B 
[3S:  5G2],  and.  without  intimating  any  opin- 
ion on  their  merits.  Ibe  lej^islaiion  seems  to  ui 
plainly  to  place  tbem  within  (bat  applied  In 
Eviertan  v.  Hail.  88  U.  S.  13  Pet  409  [10; 
293].  though  Che  circumstances  are  not  the 

The  Brst  clause  of  tbe  proviso  relates  U 
cases  where  tbe  original  sufferers  were  adjudt- 
caled  bankrupts,  and  specifically  requires  tbe 
awards  to  be  "made  on  behalf  of  the  neit  of 
kin  instead  of  tbe  aasignees  in  baukrupicy." 
As  we  have  seen,  the  court  of  claims  bad  in- 
formed Congress  that  tbelr  view  was  that  Ibe 
action  of  the  United  Slate*  came  witbln  Ihe 
constitutional  provision  as  to  tbe  taking  o( 
private  property  for  public  use,  and  hence  Ihal 
Congress  was  bound  to  pay  the  claimants 
what  was  liue  tbem  by  reason  of  sucb  taking, 
and  further  that  they  bad  accordingly  made 
swards  in  favor  of  assignee*  in  bankrupt- 
cy. But  Congress  declined  lo  accept  tbe 
views  of  tbe  court  of  claims  and  to  tri.-al  thef« 
claims  as  property  of  tbe  original  claimanls, 
transferable  and  transmissible  Tike  other  prop- 
erty of  tbe  nature  of  cbose*  In  action,  and  ea- 
pressly  provided  Ihal  Ibe  awarda  should  be 
made  lo  the  next  of  kin  iiu,ead  of  the  assignee* 
In  bankruptcy. 
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lnH4nryw.UniltdStar«t.SJCt.Cl.U2.1i!i. 
decided  «ner  tbe  act  ot  Mircb  ~,  1891,  wu 
paised,  the  courl  maltps  K  particular  expUna- 
tlon  u  in  tbia  put  of  tbe  proviso,  wjiog: 

"Among  Ibe  clalmantt  nere  aeventl  ••■ 
■Igneea.  or  Teprescai«U*es  of  aadgneca,  of 
Ongmnj  aufferers  wbo  bad  beec  dcclnred 
hinkriipta.  sod  the  court  reported  In  Ihoae 
4601ca»eB  tbat  *ihe  Bislgnees,  or  repreeenla- 
tivex  ot  tbe  saslftoeM,  w«reentU1ed  10  recelTe 
from  tlie  United  SlatM  tbe  sum  found  to  be  the 
Hmouot  of  tbe  loesea. 

"In  CoDgreu  an  appropriattoa  bill  nai 
drawn  and  prlated  contalnloe  iipproprUtlonB 
for  all  the  persona  nami'd  lo  the  reports  of  the 
court  of  clHima.  From  Lbat  bill  were  stricken 
out  all  apprnprlations  to  aulgnecs  Id  bank- 
ruplcy  BO  far  as  tbeir  represeolaliTe  cbaracler 
appeared  In  tbe  language  of  the  act.  This  Is 
a  aeclded  iadlcallon  Ibat  Cnngreaa  did  not  in- 
tend 1(1  pa;  aaaiRoees  In  baokruplc;." 

It  was  held  that  the  Inagusge  used  in  tbe 
flrat  clause  nas  intended  to  apply  lo  future  re- 
porla,  CoDgre-'B  bavine  di»ppriiTed  the  rec- 
ommeoilatlons  iu  favor  of  assignees  mode  up 
to  the  dale  of  Ibeact.  That  disapproval  prac- 
Iicalljillualraleslhedltf::rence  of  view  between 
ConKrewand  the  court  of  dnlrosa)  to  the  baeis 
on  nhlcb  tbe  allowances  were  made. 

The  >>econii  clause  provides,  "that  tbe  awards 
In  tbe  coses  of  indtrulual  claltnanU  shall  nut 
be  paid  until  tbe  court  of  claims  sbatl  certifj 
10  tbe  Becfiary  of  the  Treaiury  tbat  the  per- 
sonal representatives  io  whose  bi'balt  the  award 
ia  made  represent  the  next  of  kin."  Readio)? 
tbe  flrsl  clause  in  tbe  light  of  tbe  second, 
the  meaning  is  that  lo  cose  of  bankruptcy  the 
award  ahould  be  made  as  it  would  be  If  tbe 
origlnfii  sufferer  had  not  been  declared  hank 
rupl,  Damely,  "on  behalf  of  tbe  next  of  kin." 
And  the  occasion  nl  Ibe  introduction  of  tbu 
flrsT  clause  obviouslj  was  to  prevent  repelition 
of  tbe  action  which  bud  proved  fatal  to  tome 
of  the  recommendations. 

The  second  clause  is  not  limited  to  tbe  coses 
named  Id  tbe  Qrst  clause,  although  in  a  certain 
•ense  It  ma;  be  said  to  Include  tbem  by  way 
of  anticlpalion.  for  It  appliea  to  all  cases  of  in- 
dividual claimBDti.aicuDiradUtfngulsbed  from 
corporollons,  and  requires  tbe  cerllflcate  os  a 
prerequlslle  to  tbeir  payment,  "Ibat  tbe  per- 
sonal representatives  on  whose  behalf  the 
award  la  made  represent  tbe  neit  of  kio." 

It  appears  lo  us  thai  Congress  intended  tbat 
Ibe  next  of  kin  should  be  the  beneficiaries  In 
every  case;  that  the  Umilolion  Is  express;  and 
that  creditors,  legatees,  and  assignees,  all 
tlrangtrs  lo  ibe  blood,  are  excluded. 
46 1 J  'No  reason  is  auggesieil  for  cutting  oft 
creditors  where  the  original  suStrer  became 
bankrupt,  and  not  cutting  tbem  off  where,  nut 
baviog  gone  Into  bankruptcy,  Ibe  estate  was 
inwlvenl;  nor  fnr  the  payment  of  awards  to 
Ibe  nrigioal  sufferer's  next  of  kin  If  be  were 
bankrupt,  and  uot,  if  be  were  not.  The  gen- 
eral rule  Is  Ibat  so  long  as  tbe  debts  of  a  de- 
cedent remain  unpaid  tbe  assets  wbicli  come 
into  bis  estate  ere  lo  be  applied  In  payment, 
and  these  moneys,  if  Ihcy  could  be  treHleil  as 
assets  at  alt  (being  paid  over,  not  os  in  liquida- 
tion iif  pre  exisitug  cluims  tbereby  acknowl- 
edged, but  as  conce».B ions  marie  00  equlloble 
cousi derations)  would  jwrtake  of  the  nature  of 
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subsequently  dlacovered  assets,  and  be  liable 
to  be  subjected  to  tbe  payment  ot  debts.  But 
Ibis  coDDOt  be  so,  for  the  awards  are  explicitly 
required  to  be  made  on  behalf  of  Ibe  next  of 
kin.  and  lo  be  paid  only  to  personal  represen- 
tatives representing  tbe  next  of  kin. 

Tbe  nerllflcate  must  be  that  the  peraooal 
representative  does  in  fact  represent  the  next 
of  klo,  and  so  receives  tbe  payment  on  their 
behalf.  This  certlScaie  la  as  mucb  required 
wltb  respect  of  an  administrator  with  tbe  will 
annexed  as  of  an  admlnistrolor  la  case  of 
lalestacy.  and  yet  adminlatralors  with  the  wlU 
annexed  bold  adversely  lo  Ibe  next  ot  kin  and 
do  not  represent  tbem,  if  the  fund  Is  to  be  dla- 
Iributed  according  to  the  will  as  assets  of  Ibe 
estate.  Congress  well  understood  this  In  re- 
quiring tbat  next  of  kin  must  be  represented 
notwitoslauding  many  of  tbeltcmi  of  appro- 
priation were  In  favor  of  administrators  wltb 
Itie  will  annexed.  In  Baeharutn  y,  Uniled 
Sialei.  Si  Ct.  CI.  74,  81.  tbe  court  of  claims 
called  tbe  atlentlon  of  Congress  to  the  fact 
that  notwithstanding  lis  own  recnmmendatlona 
it  remained  for  Congress  to  determine,  "first, 
Ihe  meiiiure  of  the  Indemnity  for  which  the 
United  Sioies  should  be  held  responsible;  sec- 
ond, tbe  persons  wbo  are  equitobiy  entitled  to 
receive  it."  And  CoDRresa  thereupon  deter- 
mined the  next  ot  kin  to  be  Ihe  peraons 
"equitably  entitled  to  receive."  and  while  In 
Ibe  interpretation  of  wills  "next  of  kin"  la 
sometimes  conslraed  to  mean  other  persons 
than  those  of  tbe  blood  or  under  tbestolule  of 
distributions,  as  tor  Insiance.  "legatees, [4 02 
we  see  do  reason  lo  construe  this  statute  as  hav 
Ing  tbat  operalloD. 

Id  MiUigan't  Cam,  as  appears  from  Ibe  opin- 
ion of  Ihe  court  of  cialma  In  Darket  v.  United 
Btatt*.  m  Ct.  01.  8S1,  a  certificate  was  refused 
because  tbcre  were  no  blood  relations  of  the 
orlMnal  sufferer,  and  the  administrator  bad 
really  prosecuted  the  claim  for  tbe  benefit  Of 
the  widow's  next  of  kin.  Congress  then  passed 
tbe  act  of  August  23,  18M  (28  Stat,  at  L.  487, 
g  S),  providing  tbat  "In  the  event  tbe  court 
shall  find  there  were  no  next  of  kin,  and  tbat 
there  was  a  widow,  then  Ibat  »id  sum  be  paid 
10  tbe  executor,  personal  repreeeniatlve,  or 
next  kin  of  such  widow,"  Tbia  made  a  new 
disposition  of  tbe  fund  upon  tbe  theory  tbat  It 
did  not  belong  to  the  general  assets  of  tbe 
original  suBErer's  estate,  and  tbat  where  there 
were  no  next  of  kin,  in  tbe  ordinary  slgniOca- 
lion  of  tbe  word,  new  legislation  was  required. 

Tbo  events  which  had  given  rise  to  tbeee 
claims  had  occurred  nearly  a  century  before, 
and  there  was  nothing  unreasonable  in  the  de- 
termination of  Congress  thol  only  the  Imme- 
<liale  family  of  Ibe  original  sufferers  should 
participHle  in  these  awards.  These  sufferers 
had  been  in  tbeir  graves  for  sixty  years.  Tbe 
reasons  which  might  have  influenced  them  in 
making  particular  testamentary  dispositions 
bad  disappeared  with  lime.  Tbe  claims  of 
creditors  had  long  been  outlawed.  Equities 
had  become  too  complicoted  to  be  traced.  It 
was  enough  Ktbe  fund  passed  to  perEoos  ot 
the  blood  of  the  original  sufferers,  or  who 
might  be  entitled  under  the  statutes  of  distrl- 
butions, which  bad  been  provided  In  each  slate, 
by  general  legisialion,  as  lo  Ibe  devolution  ot 
property  in  case  of  Intestacy.  After  all,  it 
f-  I    1087 
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would  ttien  CO  u  Ibe  orfKins)  claimants  migbt 
b»ve  desired  If  do  epeclal  reasons  operated  to 
tbe  conirsTy.  nod  M.  Id  frequent  Instances,  It 
would  have  finally  gone  when  ibose  reasons.  It 
once  exUtla;;,  had  ceased  to  operate. 

And  tbla  conclusion  is  in  bstmony  with  the 
legislation  considered  Id  Emerion  7.  Halt.  88 
V.   B.  18  Pet.  409  [10:  223],  with  U.  "    "" 


4e3]bywroD^fiilBCtiD*Tin1al[onof  theclvll 
rlebls  act  of  1S71 :  the  act  of  ConKresa  of  Feb- 
ruary 17,  1883  (23  Stat,  at  L.  807),  providisft 
for  actions  In  tbe  District  of  Columbia  for  tbe 
deatb  of  persons  caused  by  wrongful  acts  of 
others;  and  generally  with  the  statutes  of  the 
states  giving  a  right  of  bcIIod  for  injuries  re- 
sulting in  death.  Tiffany,  Death  by  Wrong- 
ful Act,  appx.  281,  B44. 

The  8d  clnuta   provided   Ibat   tbe  awards 
should  not  be  paid  UDtll  "the  coiitts  which 

Knted  the  admlnlBtrallona,  respectively,  shall 
e  certified  tbat  the  legal  represenlallves 
have  given  adequate  security  for  the  legal  dis- 
bursement of  the  awards."  It  is  argued  Ibat 
Ibis  Implies  that  the  money  received  by  Ihem 
was  to  be  administered  as  assets  betonsiDg.  to 
the  estate,  but  we  do  not  think  bo.  It  often 
happens  tbat  admlnisiraiorB  receive  money 
which  Is  not  to  be  admlDlslered  as  part  of  the 
general  aasets,  but  Is  to  be  distributed  in  a  par^ 
ticular  way.  Whether  upon  bis  general  bond 
an  administrator  could  tie  held  for  tbe  per- 
formance of  such  special  duty  might  depend 
upon  tbe  local  statutes  of  each  state,  and  Con- 
gress was  not  obliged  to  consider  whether  the 
ordinary  (Kind  would  cover  the  case,  or  whether 
a  new  bond  wotild  be  required,  or  whether  ad- 
dltli'oal  stale  legislation  would  be  Decessary, 
At  all  eTeotsi  the  express  language  of  the  act 
cannot  he  overcome  by  tbe  difficulty  sug- 
gesied,  If  It  be  such,  and  the  intention  of  Con- 
gress in  favor  of  tbe  neit  of  kin  thereby  ren- 
dered liable  to  be  ilefeated. 

From  tliese  considerations  and  by  neceuary 
ConslructioD  of  the  laDguagu  employed,  it  re- 
sults tbat  "next  of  kin  as  used  in  the  proviso 
means  next  of  kin  living  at  the  date  of  tbe  act. 
Tbe  court  of  claims  must  certify  tbat  the  per- 
sonal rep reseDt stives  "represeDt  tbe  next  of 
kio."  and  tbat  court  has  properly  beld  tbat  be- 
fore tbere  can  l>e  a  certiScate  of  tbat  fact  it 
must  appear  tbat  some  next  of  kin  are  now  in 
existence.  Hooper  v.  United  Stale*.  28  Ct.  CI. 
480;  Durkee  v.  Uniud  Stale;  88  Ct.  CI.  326, 
This  coDBlructioD  Is  sustained  by  tbe  legisla- 
tion of  Congress  referred  to  In  Durkee  v. 
United  Slatet,  where  two  Instances  are  men- 
tioned of  special  acts  giving  the  fund  to  other 
tbHD  blood  relations  of  the  origlaal  sufferers. 
The  exceptions  prove,  the  rule. 
404]  'And  we  are  of  opinion  that  Congress, 
in  order  to  reach  the  next  of  klnof  Ibeorfglnat 
sufferers,  capable  of  tiikiDg  at  th«  time  of  dis- 
tribution, OD  principles  universally  accepted 
as  most  Just  and  equitable,  Intended  next  of 
kiD  accotdlug  to  tbe  statutes  of  distribution  of 
tbe  respective  states  of  the  domlcil  of  the 
original  sufferers.  In  all  tbe  states  real  estate 
descends  equally  to  tbe  children  of  the  dece- 
dent, and  to  the  Issue  of  deceased  children 
laking  per  itirpei,  and  In  most  of  them  per- 
sonal estate  is  distributed  la  tbe  aame  maii 


tbe  variatlona  being  ImmnteriaT  here.  1  Sllm- 
aoD,  Am.  Slat.  L.  %%  .1101.  S109.  8108.  Tb» 
object  of  CongreM  was  that  tbe  blood  of  th» 
orlgloal  sufferers  should  take  at  tbe  date  of 
the  passage  of  tbe  act.  and  the  statutes  of  dis- 
tribution are  uniformly  framed  to  secure  that 
result  as  nearly  as  possible,  the  rlgbt  of  reprs- 
senlation  being  recognized.  To  hold  tbat  th« 
meaning  is  nearest  of  blood  on  March  8,  I8II1, 
might  cut  off  many  of  the  blood  who  would 
otherwise  take  by  descent  from  those  nearest 
at  tbe  ancestors'  dentbs.  and  an  intention  to 
do  this  contrary  to  the  genernl  rule  cannot  bo 
imputed.  So  that  in  ascertaining  who  are  to 
take,  the  fund,  though  not  part  of  tbe  estate* 
of  the  original  sufferers,  may  be  treated  as  if 
It  were,  for  the  purposes  ot  identiflcatioa 
merely. 

In  the  construction  of  wllla  and  settlements, 
after  considerable  conflict  of  opinion,  the  es- 
tabllsbed  rule  of  Interpretation  in  England  Is 
that  tbe  phrase  "next  uf  kin,"  when  found  in 
ulterior  limitations,  must  b«  underatood  lo 
mean  nearest  of  kin  without  regard  to  (be 
statutes  of  dlMributioD.  2  Jarroan.  Wills  (9ih 
ed  )  'lOS,  *109.  Thia  rule  was  followed  In 
Suiairy  v,  JaqiuM,  144  Haas.  185,  where  Field, 
J.,  speaking  for  tbe  court,  said:  "It  is  cer- 
tainly difficult  10  distlngvlsb  between  the  ex- 
presslotis  'next  of  kin,'  'nearest  of  kin,'  'near- 
est kindred,'  and  'nearest  blood  relations,'  sod 
primarily  the  words  Indicate  tbe  nearest  de- 
gree of  consanguinity,  and  they  are  perhaps 
more  frequentlv  need  In  this  sense  than  in  any 
other.  What  little  recent  authority  there  u 
beyond  tbat  ot  the  English  courts  supports 
the  English  view;  and.  on  the  whole,  we  are 
loclltied  toadnpt  it.  BedtaoTtdv.  Burrovghi,fS& 
*N.  C.  242:  Darenport  v.  Hnuel.  Busb.  [465 
Eq.  29;  Wright  t.  kethodiit  Epitopal  Vhurek 
Tnttlee*,  Hoff.  Ch.  202.  313.''  But  the  rule 
does  not  appear  to  have  been  approved  ilk 
New  York  and  New  Hampshire.  TiUman  v. 
Davit,  05  N.  Y.  17,  24,  47  Am.  Rep.  1;  Fink- 
ham  V,  Blair.  67  N.  H.  226, 

Moreover.  It  Is  settled  In  Hassachnsetts  as 
well  as  elsewhere  that  "where  a  clause  is  fairly 
susceptible  of  two  constructions  alsp,  Ibat  cer- 
tainly is  to  be  preferred  whli-h  Inclines  to  Ibe 
loberilance  of  the  children  of  a  deceased 
child,"  (Boaker  v.  Bowker,  148  Mass.  108. 208; 
JarkKii  V.  Jadaon,  ISS  Haas.  874,  II  L.  R  A- 
8US);  and  In  Connecticut  tbat,  "when  the  terms 
of  a  will  leave  the  Intention  of  tbe  testator  in 
doubt  tbe  couns  generally  Incline  to  adopt 
that  construction  whicb  conforms  more  nearly 
to  tbe  statute  of  dinlrlbutloos."  Oaary  v. 
Skelding,  62  Conn.  498,  601 ;  OuMin  v.  DaviM. 
68  Conn.  S77-  As  put  by  Rapallo,  J.,  In  Laie 
V.  .ffamumy,  72  N.  Y.  40S:  "Whea  tbe  lan- 
guage of  a  limitation  Is  capable  of  two  con- 
strucllons,  one  of  which  would  operate  to  dis- 
inherit a  lineal  descendant  ot  the  testator, 
while  tbe  other  will  not  produce  that  effect, 
the  latter  should  be  preferred.  An  Intention 
to  disinherit  an  heir,  even  a  lineal  descendant, 
when  expressed  In  plain  and  unamblguou* 
language,  must  be  carried  out;  but  it  will  not 
be  Imputed  to  a  testator  by  implication,  nor 
when  be  uses  language  capable  of  a  eoDStrac- 
tion  which  will  not  an  operate." 

We  are  not,  however,  dealing  with  wills  or 
•ettlemenla,  but  with  the  words  "next  of  kin," 
U.lt 


ovCoi)^" 


18W. 


WuxAci  T.  UvmcD  SM-m, 


ti  oied  Id  a  itatute,  puscd.  In  acknowtedg- 
meut  of  Imsbb  Incurred  bj  Ihe  anceaiora.  un- 
der circumatanCM  rendering  coojecture  futile 
u  to  what  tbeir  action,  if  eiercising  a  volition 
In  the  matter,  iii[e;bt  be.  and  whtre  the  act 
clearly  Indicates  the  judgment  of  Congreaa 
that  the  next  of  kin  for  llie  purpowa  of  suc- 
ceaaloQ  generally  should  be  the  beoeflclariea 
M  moBt  In  accord  with  the  theory  of  the  ap- 
propriations. 

Tbe  supreme  court  of  tbe  District  of  Colum- 
bia, Gardner  v.  Clarlu,  0  Macbey.  261 :  the  tu- 
preme  court  of  Penasylvania,  Re  CiemenU't  B»- 
tale.  ISO  Pa.  861;  and  the  cIvu'L  court  of  Dalll- 
406]  more  couoly,  Harrland.  49  'Philo.  Leg. 
Int.  147, — have  expressed  similar  Tlews  to  tbe 
foreeelDg. 

Tkt  jwlgmtnt*  art  teterallg  r»eer»td.  and 
tbe  cauaea  remanded  for  further  proceedings 
Dot  iocoDsltt«D^will]  this  opinion. 

Jtfr.  Juitiee  Grftr  did  not  sit  In  theae  cases 
or  take  any  part  in  their  decision. 


JERRY  WALLACE,  Hff.  in  Err.. 


where  from  loj  rlew  the  )arr  ean  properir  tain 

or  tbe  clrcunutanoes  (ba  belief  oF  tbe  aoonsed 
tbBt  he  wa*  In  ImmfDent  danser  of  death  orsreat 
bodily  barm  mlBht  eiouse  bW  sot  or  reduce  tbe 
crime  from  murder  to  manaJauorhter. 

t.  Tbeaocowd  may  taOty  what  be  believed  tbe 
peraon  whom  be  shot  wai  about  to  do,  when  It  t* 
proved  ttaac  ha  had  pravloualr  made  threat* 
B«aiDat  tbe  Bocuaed.  and  Immediately  before  tbe 
killing  made  some  demoDerratlOD  witb  hit  band, 
deolarlng  tbal  he  would  kill  the  aoouaed. 

a,  TbemeretaotthatamuiarmedblaiMlFwltb  a 
run  before  boIqkIo  order  treepassers  from  prem. 
laea  Is  not  Bufllclenl  grouad  for  eioludliiK  evl- 
deoce  or  prior  tbreata  airaliut  him,  of  one  of  Um 
trespaaseri  wbo  was  killed  lu  the  affrar  whloh 
mulled. 

[No  781,] 

SubmilUd  March  t.  1896.     DteidedAprU  fO, 


IN  ERROR  to  Ibe  District  Coun  of  tba 
United  States  for  the  District  of  Kansas  to 
review  a  judgmeol  of  that  court  convicting 
Jerry  Wallace  of  the  murder  of  Alexander 
Zane  at  tbe  Wyandntre  Indian  reset 
HecerttduitA  direetionforanta  (rial. 


UNITED  STATES. 

(Bee  8.  C  Reporler'a  ed.  4M- 


Statement  by  Mr.  Chief  Juitiet  Fullert 
Jerry  Wallace  was  convicted,  at  tbe  May 
iea_,7g,,  term,  169G,  of  Ihe  district  court  of  tbe  United 

Stales  for  tbe  district  of  Kansas,  of  tbe  mur- 
>r  thrtnli.  whtn  nidtnee  in  a  can  nfhomi-  dcr  of  Alexander  Zane,  on  March  7,  1895,  at 
lif—vritoner't  beii^  oj  inUntion  of  the  ptr-  the  Wyandotte  Indian  reservation,  and  sen- 
n  killed— cvidtnuat  to  arming.  tenced  to  be  hanged. 

Tbe  evidence  tended  to  show  that  Wallace 

u .1 ..  I ^  person  killed,  agalost  bla   had  lived  on  that  reservation  for  four  years, 

■  '    ■ -B,    oa  a  piece  of  land  owned  by  bis  wife,  Jane,  ■ 


Nonk— ,A>  tn  IbTtatt tniiectaMdin entnnS^'"^ 
tUtt  ^ehen  ttdm  (nrfJiIe  tn  cdilcncc-aee  note  10  "" ' 
fflnav.Ctab.^iStl. 
Prtor  (firuita  tni  person  KiCed,  uhen  cnldCnF 

Savor  at  dc/rndonC  on  (rlnl  /or  the  liontMdc, 

Threats  of  violence  made  towards  defeodant  br 
deceased,  oommuulcated  to  defendant  before  the 
kUlluK,  which  tend  losbow  cause  for  belief  that  he 
was  in  vreat  danger  ot  receiving  barm  from  de- 
oeaved  wbeo  be  committed  tbe  homlelde  are  ad- 
missible. Eiland  V.  State,  m  Ala.  3SS:  Powell  v. 
Bute,  E3  Ala.  1:  Nolee  v.  State.  £S  Ala.  Si,  (B  Am. 
Dec  ni;  Frllchett  v.  Btate.  22  Ala.  38,  SB  Am.  Dec. 
nO:  Palmore  v.  State.  £>  Ark.  St8:  Aiklos  v.  State. 
M  Ark.  ESS;  People  v,  Anderson.  88  Cal.  ;DS:  People 
V.  Lombard.  II  Cal.  SJB:  People  v.  WllUame.  17  Cal. 
US:  Keener  v.  State.  IB  Qa.  IH,  83  Am.  Dec  fOk 
Howell  V.  Slate.  S  Qa.  tS;  WllllamB  v.  People,  N  Ul. 
ISSh  Campbell  v.  People,  IS  lU.  IT,  SI  Am.  Deo.  19; 
BUtev.  ElKott.  Ulowi.  tS6;  CorneUus  v.  i;om.  15 
B.  Mod.  US:  HoUoway  v.  Com.  11  Busb,  Hi:  State 
V.  Roliertaon,  ao  I'.  Ann.  3*0;  Btate  v.  McCoy.  !9 
1^.  Ann.  Saa:  Slate  v.  Spauldlnjr.  M  UIdq.  861; 
Hawtboroe  r.  State.  SI  Ulas.  Ii9:  Jofanion  v.  State. 
H  Hue.  t80:  Long  v.  State,  G£  Ulaa.  Vk  Stale  v. 
Downs.  W  Uo.  IB:  State  v.  Harrla.  N  Uo.  UD;  State 
T.  firjant.  bb  Mo.  TS:  State  t.  Keene,  CO  Uo.  8ST: 
Bute  V.  Sloan.  IT  Uo.  SU:  State  v.  Uatthewi.  TS  N. 
C.IS&,  Stater.  Turpla.TTN.C.  <T3.U  Am.  Bep.UA: 
Btate  v.Dodaon.iOr.Sb  Horbaob  v.  Bute,  «  Tex. 
to-.  Brumley  v.SlaU,KlTei.App.SK,STAm.Bep. 
SI2i  SUte  V.  Abtralt,  8  W.  Ta.  TU;  United  Sutes  v. 
Klce,  1  Huvfae*.  ISCL 

Evidence  that  asjuttloe  of  tba  peace  the  prisoner 
had  prosecuted  tbe  deceased  for  embemlement  of 
tbe  oountr  school  fund,  and  Ibat  In  oonaeauenoe 
1««  tJ.  s. 


thereat  the  deoeaaed  voired  that  the  defendant 
should  not  be  at  the  trial  of  said  indictment,  for 
that  be  would  kill  him.  la  admissible,  in  connection 
with  other  circumaUQcea.  to  ahow  that  defendant 


Ob.  SS. 

Where  A  called  B  Into  his  atoie.  and  placing 
himselr  between  B  and  tbe  door,  called  bim  a  liar. 
and  with  a  knlle  In  bis  tiaud  threatened  to  cutoH 
bis  ean.  on  a  trial  of  B  lor  sbootlaB  A  malldouslr. 
etc..  etidenoe  that  a  boo  of  A.  who  was  In  the  stoi« 
when  B  entered  it,  Immedlalelr  ran  upstalraand 
returned  with  a  plelol  m  his  hand,  wblcb  be  snapped 
at  B.  and  that  the  son  bad  bad  bis  pistol  loaded  a 
lew  dafs  before,  and  then  mude  a  oontlnvent 
tbrest  to  Euoot  B  or  which  0  was  notlSed  before 
be  entered  ibe  itort,  Taa  hildd  to  be  Kdmleslble. 
Bapp  V.  Com.  It  □  Mun.  BU. 

Tbreata  of  a  third  person  communicated  to  de- 
fendant, and  tbe  attAipt  to  klU  him  on  the  same 
dar  by  deceased,  are  admissible  as  tendlnit  to  ex- 
plain Ibe  fact  of  dereudaafa  tvelng  armed  and  In 
expectation  ot  an  attack  and  as  bearing  on  tbe 
question  of  premeditation.  BUte  v.  Spauldlng.Si 
Minn.  set. 

On  a  trial  for  homicide  committed  by  a  deadly 
weapon  In  the  hands  of  either  the  accused  or  bla 
brother,  both  of  wbom  were  enRBged  In  an  atfray 
with  deceased,  wbn  Siat  attacked  tbe  t>rother,  It 
was  held  tbat  tbe  threats  of  the  deceeaed  whlob 
may  have  referred  to  the  t>rother,  made  to  a  third 
person  Immedtatoly  ptecedlbg  the  attack  though 
not  oommuaclated  to  detendant  or  bla  brother, 
were  competent  as  part  of  the  res  oesto.  Dtokaon 
r.  SUte.  W  Ohio  Bt.T3. 

Upontbe  trial  of  an  Indlotment  for  murder,  the 
103» 


ovGoi>^Ic 


«<7.« 


BuFBMIfK  CODKT  or  THE  Uhitbd  Btatil 


dangbter  of  Alexander  Zaoe,  to  wbom  he  «&i 
uiartied  in  1891.  HI  teellog  bad  fori  long 
lime  esliied  between  Zone  aad  Wallace,  fiiow- 
iog  uut  of  a  diapiite  betweeo  them  aa  lo  tbe 
true  boQDdary  line  of  the  land  owned  or 
claimed  by  Jane  Wallace,  and  on  which  she 
mided  and  the  land  of  JuKa,  a  minnr  dauah- 
ter  of  Alexander  Zaoe.  Survey*  Lad  been 
made  and  pateDlabad  iBsued.butthe  true  bound- 
ary line,  if  eiitabllshed  by  the  aurveys,  had  not 
been  accepts  by  tbe  part<ee,  March  7.  1865. 
about  7  o'clock  Id  the  moroing.  Alexander 
Zaup.  accompanied  by  hli  aou.  Noab,  who  waa 
about  flfteeo  years  of  age,  end  three  other  par- 
lies, proceeded  with  two  wagons  loaded  with 
poslH  from  hlH  farm  to  tlie  land  on  which 
Wallace  resided,  end  entered  ibe  field  occupied 
by  Wallace,  wblcb  be  was  at  that  moment  en- 
gaped  in  plowing,  tbrougb  a  gap  In  the  fence 
made  by  Alexander  Zaoe,  and  went  across  it 
to  the  fence  on  the  eastern  side,  and  there  be. 
g«n  to  unload  tbe  poala  and  lo  plant  or  drire 
Ibem  Inio  tbe  ground  along  the  fence  line 
Vbich  they  proposed  to  eatablish.  Wallace 
and  ooe  Denmark  were  engaRed  In  plowbg 
tbe  fleld,  being  In  different  parts  and  movlna 
In  opposlledlrectiooa.  As  Zane  and  hia  parly 
entered  the  fleld  and  vera  crossing  i1.  Wallace 
waa  plowing  towards  Its  eastern  aide,  which, 
be  had  reached,  and  was  returning  when  Zanc : 
and  bis   party  poisecl  about  M  or  60  yards 


see  Zane  until  Jnat  before  he  patied,  and  then 
called  tohlm  say  lag,*"  Alexander  Zane.ir[40JB 
that  la  you,  take  your  force  and  get  outofthb 
field,"  or.  as  it  was  put  by  one  or  more  of  Oia 
witneases,  "Alexander  Zane,  I  want  you  (a 
take  ;our  mob  and  get  oS  these  premises. " 
There  waa  cTidenca  tending  lo  show  that  Zaoa 
and  IhOK  who  were  with  him  had  been  drink- 
ing, and  that  tbey  were  bolsierous,  aincin^ 
and  hallooing.  Defendant  testified:  "The7 
were  nolay,  hollering,  and  slngini,  and  acting 
aa  if  they  were  drunk  to  mc,  and  I  giieas  no 
doubt  was."  ZaiR  appears  to  bavc  mikde  no 
reply  to  Wallace,  but  went  nn  his  way.  Wal- 
lace continued  on  wllb  bia  plow  until  be  bad 
reached  a  ravine  that  ran  north  and  aouili 
through  the  fleld.  where  be  halted,  unhiicbed 
his  huraes  from  the  plow,  and  look  them  up  to 
the  bam.  In  about  half  an  bnur  he  reluraed 
with  a  double  barrelled  shotgun  in  bia  bandi, 
possed  wltbin  a  few  feet  of  a  group  of  persona 
censisting  of  Denmark,  bis  duughler,  one 
I^wla,  and  Wallace's  wife,  and  In  passing  said 
10  hia  wife.  "Now  Janie.  I  want  you  to  order 
these  gemlemen  out  of  here."  Mr«.  Wallaco 
then  ordered  Alexander  Zane  and  those  who 
were  with  him  to  leave,  but  Ibey  paid  no  at- 
tention to  ber.  Thereupon  Wallace  ordered 
Zane    to    leave    and   said  to  him,  "Are   yoa 


accused  maj'  prove  tbat  a  man.  then  il«d.  Iiad  but 
a  sburt  dme  before  the  bomlcldB  told  lilm  (tut  tbe 
deoeaaed  bed  *rmed  himself  to  klU  tlie  aocuaed. 
Cartco  V.  Com.  T  Bush,  ISl. 

Where  defendant  was  ttie  aaKreMor.  and  tb«e  Is 
no  iirelenae  that  deceased  was  about  fa  carir  Ibe 
tbrrala  luto  execution,  or  ttiat  defendant  tied  rea- 
BODHble  grnunds  t<i  t«lleve  Bad  did  tielleve  Itial 
sucli  was  the  cse.  evidence  of  mcli  rbreois  by  de- 
ceaeeit.  Blihouali  tliey  were  rommunlcated  todv- 
tendant.  is  luadailMilble.  People  v.  Teing,  fiS  Cat. 
KB;  UoDd  r.  Sure,  XI  Fla.  738:  People  v.  Oarbntt, 
IT  MIoli.  S.  H7  Am.  Dec  VO-.  UUte  v.  Downs,  Bl  Mo. 
IV;  aniiulesv.  Siste.SlTex.  tse:  Carter  t.  Slate.  IB 
Tei.  Apu.Gn;  Buile  v.  E|«ll,  B8  La.  Ann.  SO;  Slaie 
Birdweil.tB  La.  Ann.  f»;  MorlBrtr  v.  Btate,  Hi  Was. 
BSl;  State  v.  Quy.  M  Ho.  IflO;  Tbomaa  v.  State,  11 
Tex.  App.  SIS. 

On  a  trial  ot  P  tor  murderof  8,  Iliere  was  evi- 
dence tbat  P,  havlDB-  had  a  quRirel  wltb  B.  rode  off 
sereral  miles,  prncurtd  a  jrun.  fullowed  S.  aliscked 
bim  wben  tber  mel,  and  shot  and  tcilled  btm,  S  hav- 
Inirno  weapon  In  hla  poeacBslon.  Held,  that  (breats 
made  by  8  two  weeks  previously,  and  communi- 
cated to  P  were  not  oompetenl  evidence  for  P. 
Payne  v.etate.  Ml  Ala.  tO. 

in  a  trial  for  murder,  erldenoe  Is  InadmlniMe,  on 
Ibe  part  ot  tbe  defense,  tosbi/w  tbat  a  threat  mude 
b>  the  decoiised  to  put  lo  his  end  "tbe  Bist  nljtger 
that  fools  wlih  me"  was  commuDlcaled  to  the  de- 
lenilanc  atnut  half  an  hour  after  it  waa  mad>>. 
Stater.  Buy.  m  Ho.  13U. 

A  was  »FBted  In  B'e  sbon  wftb  a  pistol  In  bia 
pocket  and  a  double- liarreled  shot  gun  In  bit  lap, 
while  BbdiJ  C  wereenaaaed  in  angry  conversation, 
C.  without  speaklngtn  A  suddenly  threw  bis  hand 
lo  Ills  hip  pocket,  when  A  Dred  snd  killed  him. 
Beld,  that  evidence  of  anieoedeat  Ifaieals  by  C 
BKHlDtt  A  were  not  admtnlble.  for  If  there  was  any 
overt  act  It  was  against  H.  Horlsrly  r.  State.  O 
Miss.  OH. 

Where  the  threats  had  notlieen  communlcaled 
tcdefendani.  they  arc  admustble  only  when  tbe 
evidence  leaver  a  doubt  aa  to  wbetber  the  defend- 
ant or  tbe  deocaaed  was  the  aggroaaor  at  tbe  time 
1(140 


of  the  homicide.  Botwrta  ▼.  State,  m  Ala.  m 
Harris  r.  Slate.  St  Ark.  tat;  Palmore  v.  State.  » 
Ark.  aiS;  People  v.  Travis,  »  Cal.  ai:  People  T. 
ScotrglDB.  a:  CaL  0%  Unfio  V.  8tBte.»  Oa.  47lh  STata 
V.  Brown.ffiKan.iS::  State  v.  jBckB.in.3T  !«.  Ana, 
8M:  Stare  v.  Jflnvler.  87  La.  Ann.  SIS:  Stste  v.  La. 
buian.  87  La.  Ann.  tm-.  Turpin  v.  State,  SB  Hd.  Mi; 
Newcomb  v.  State,  37  HU.  KK  State  v.  Haya.  W 
Mo.  SBT:  Blnlleld  v.  State.  IS  Neh.  184:  State  V. 
Stewart,  9  Nev.  120;  State  v.  Vervuson.  «  Nev.  lOii 
Stale  V.  Hall.S  Nev.  K:  State  v.  Turpin,  n  N.  C 
473,  MAm.  Rep.  tSS:  Little  v.  SUte,  fl  Baxt.  Wi 
West  V.  State,  IB  Tex.  App.  WK  Allen  v.  State,  IT 
Tei.  App.  OSI;  Wlatrlns  v.  Utah,S3U.  B.  iW-SU  MIc 
Stokes  T.  People.  S3  K.  T.  104,  IB  Am.  kep.  ttt 

Upoa  a  trial  tor  murder,  evidence  Ol  threatapi*- 
vlou«ly  mads  by  the  deceased,  to  kitt  the  defen- 
dant. It  unt  BppearlQirtb 
muolcatod  to  (be  defendant,  la  admtas 
the  question  of  whether  the  d 
BiTiay.  thereby  attemptlns  to 
Peoplov.  Atlvtrc.NiCkl.in. 

On  the  trial  of  an  Indictment  f 
defendant  pleaded  self-detenae.  and  tbe  e: 
of  a  teud  between  tbe  famllln  uf  tbe  d( 
accused  was  shown,  si aiemeals  of  the  father  or  de* 
ceiued.  mads  In  the  bearlnsof  tbe  latter,  that  it  de- 
fendant and  bis  brotbers  didn't  watch  (hey  would 
Eei  hurt,  tor  big  son  would  shoot  them,  ai«  admis- 
sible.   Mayfleld  v.  State,  110  Ind.  681. 

Threats  of  deceased,  made  fifteen  mtnutea  lie- 
fore  his  desib.  that  "he  wbb  lulnB  to  have  blocd 
befOTB  morning,''  are  property  admitted  u|ion  Ibe 
trial  of  one  charged  with  his  murder,  as  tending  to 
sbow  that  the  deceased  was  the  acgreMOr.  Stala 
T.  MoNally.  8TUn.  SU. 

On  trlBlofDforniurderoIB,  It  was  proved  that 
a  feud  had  existed  between  them  for  many  yeata, 
and  that  repeated  Ibreatsof  Bto  take  D'b  lite  ta4 
l>eeD  communicated  to  D.  Held,  Chst  evtatenea 
was  admteslble,  by  way  of  showing  V»  attllude  la 
D  at  tbe  time  of  tbe  killing,  that  Immediately  b^ 
fore  tite  kllhng  B  had  made  ttanata  loklU  D.  wfaW 
were  not  communicated  toD.  Darldson  T-Peoplsi 
4  Ooto.  Its. 
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^tugT"  Zane  wMiiftDdlD|[  with  W»  ilalithand  '  bnildtastbtsfencRtCRMatlielandorihiixlefeDd- 
«n  k  pMl  be  liad  driven  In  the  gtouoa  and  his  ant.  Jriry  WiiltBce."  PlalnttCF  objrclfd.  the 
left  arm  haoginK  bj  hli  side.  court  sustnloed  the  objcciiou  and  defi-iidaiit 

Wallace  testifled:    "I  asked  of  htm  nhelher   excepted. 
fae  waa  going  or  Dot,  and  aboul  tlifs  time  I  was       DelendaDt    further   offered    to   prove    by 
•truck  in  the  back,  aod  Mr.  Zane  made  a  grab    Charles  Luke  that  be  bad  a  conreraalioti  u '  ' 


like  this  (I  □  dies  ting),  and  be  waaalanding 
hla  right  hand  on  [be  post ;  about  Ibetii 
wa*  struck  In  the  back  be  made  this  mollon 
{led  I  cat  log),  and  sayi,  'Damn  you,  I  vill  kill 
you/  and  ihen  my   nlfe  hollers  or  leaat  she 
says,  "Look  out,  Jerryl'  and  I  fired  this  g'ln." 

Lafayette  Lewis,  another  nitness.  lestifled: 
"Hia  wife  ordered  them  out,  and  Jerry  also, 
and  be  asked  Zane  IF  he  was  going  to  go.  but  I 
nerer  heard  Zane  say  a  word,  and  then  be  told 
bim  the  second  time,  and  be  looked  up  to- 
wards him,  with  bis  left  band  on  the  post,  and 
tbrew  biB  hand  np  this  wsj  (indicating),  and 
said.  'Damn  you,  I  am  going  to  killyour 
,  .  .  When  Jerrr  ordered  lifin  the  second 
time,  he  turned  and  kind  of  looked  at  bim  and 
4-((9)lhrewIiIsbatidupih(a"way  10  his  bosom 
and  said,  'Dunin  you.  I  will  hill  youl'  and  at 
that  momtnt  the  boy  struck  Jenj  with  Ihe 
Icnlfe  and  Jerry  shot  bim." 

Several  oihiT  wiinessrs  did  not  see  or  hear 
any  word  or  gestui^  proceed  from  Zane,  but 
testified  that  wbun  Wallace  said  lo  Zane,  "Arc 
jou  going?"  he  immedlalel;  raised  his  gUL, 
aimed  ii  at  Zane  and  fired,  ahooling  Zaue  In 
■be  left  breast:  that  Zane  walked  oS  about 
SO    feet    and  fell,    and    when   those    r 

falm  reached    him   be    waa  dead;  that     

Wallace  fired  bis  gun  at  Zane,  Noah  Zane  ran 
up  nod  atabbed  him  Id  the  aboulder  with  a 
pocket  knife,  whereupon  Wallace  turned  and 
pointed  bts  sun  at  Noab  and  the  gun  snapped. 
When  Zane'  fell,  Noab  went  to  him  and  took 
(mm  hi)  person  a  tomahawk  or  small  hatchet, 
which  waa  tbe  only  tbiog  Id  the  way  of 
weapon  'o  inrt  on  lii.-n. 

There  was  evidence  to  the  effect  that  the 
wound  I'  us  infiiciid  on  Wallace  penetrated 
•bout  ba  r  an  Inch,  lied  considerably,  was 
much  S'W  l.crn  and  that  his  siomacb  was  black 
and  blue  us  though  he  bad  been  hitwiib  some' 
tbing,  as  be  TeaiiQed  Ibat  be  was. 

Evidence  was  also  adduced  that  Zane  waa 
iu  [be  babltot  carryings  butcher  knife  with 
him  In  bis  belt;  that  he  waa  quarrelsome:  snd 
thai  Wallace  had  [be  reputation  of  being  a 
peaceable  and  quiet  man.  In  reference  to  the 
survey  under  which  Znne  claimed,  lestiroony 
was  dven  tending  to  show,  as  was  conlended, 
that  Zane  caused  ihe  disputed  line  lo  beso  run 
bj  Ibe  cbainmen  as  to  gain  4  feet,  and  that 
Zane  said  "when  he  got  ihrouab  with  Ihe  land 
he  wouldn't  leave  Jerry  Wallace  a  garden 
apot:  that  he  could  haul  it  awav  In  a  wagon 
boi." 


Zane  the  day  betore  the  killing,  s 
Zane  said  to  this  witness  that  be  waa  going 
down  to  build  a  fence  across  Wallace  a  land, 
and  tbal  If  J»ry_  Wallace  interfered  with  bim 
that  be  would  hill  bim,  or  aboot  Ihe  blind  ^on 
of  a  bitch,"  and  tbal  all  these  lbreat<<  were 
communicated  to  Wallace.  Plaintiff  objec[ed, 
Ihe  objectlou  was  sustained  and  defendaul  ex- 
cepted. 

Defendant  offered  to  prova  by  Mrs,  Alice 
Sargent  that  somewlieru  near  the  middle  of 
February,  ]fD5,  she  bad  ■  conversnHon  with 
Zane,  on  which  nccasion  "Alei,  Znuesaid  to 
[his  woman  and  Lbrcatened  that  he  would  kill 
Jerry  Wallace,  and  that  be  had  a  koife  that  be 
WHS  carrying  at  Ibntlime  for  that  purpose,  and 
that  these  tbrexta  were  communicated  to  Jerry 
Wallace  by  tbia  witness  afterwards."  This 
wss  objected  lo.  the  objection  siisialned  and 
defendant  excepted.  A  similar  offer  of  proof 
by  one  Taylor  was  made  and  a  aimllar  excep- 
tion taken.  Defendant  also  offered  to  prove 
by  Samuel  Collina  "that  at  a  lime  sbortiT  before 
the  Tlh  of  March  last  he  met  Alexanoer  Zane 
and  had  a  converaatlon  with  Alexander  Zane 
about  Jerry  Wallace,  and  that  in  that  conver- 
sation he  (breaiened  lo  kilt  Jerry  Wallace,  and 
Ihal  he  aald  to  this  witness  thai  be  at  one  time 
made  him  look  down  the  muzzle  of  a  double- 
barrelled  shotgun  and  he  wished  he  bud  killed 
bim  at  Ibnt  time,  and  that  these  threats  wi're 
communicated  to  the  defendant."  An  offer  to 
irove  similar  ibreais  prior  to  the  homicide  by 
Jarv  Crow  waa  made,  excluded  and  exception 
taken. 

When  the  defendant  was  on  Ibe  stand  be 
lestlSed  that  he  took  the  gun  Into  Ihe  fleM  be- 
afrald  of  the  party,  and  espe- 
cially of  Alexander  Zane,  and  did  not  feel 
safe  without  some  protection.  The  fullowtng 
questions  were  put  andrullngmadc:  "Q.  You 
may  state.  Mr.  Wallace,  wbet-Zsnedld  at  that 
time.  Just  before  you  fired  the  shot,  A.  He  juet 
*took  his  hand  sometblug  like  tbU(lDdl-[471 
eating),  saying,  'Damn  you,  I  will  kill  you.' 
Q.  Tou  may  state  to  tbe  Jury  from  ibatdem- 
ODStratioQ  what  you  believed  Zane  was  about 
to  do."  To  this  question  plaintiff  objected, 
the  objection  wai  sustain^  sod  defendant 
excepted. 

Various  errors  were  assigned  In  respect  of 

e  jurisdiction  of  tbe  court,  the  aulHcIency  of 

Ibe  Indictment,  the  want  of  due  service  of  [be 

list  of  Jurors,  and  Instructions  given  and   re- 


ifatn.   John  D.  HUl   and   Jam**    H, 

Pra,tt  for  plaintiff  In  error. 

Mr.  Holmaa  Conr»d«  Solicitor  Qeneral, 
for  defendant  in  error. 


Defendant  offered  to  prove  by  R.  C,  Patter- 
flon  that  tbe  day  before  tbe  abootlng  occurred 
be  had  a  conversation  with  Zane,  "in  which    ', 
Zane  said  to  him  Ibat  he  was  going  down  there 
Co   build  a  fence  across  this  properly  of  Wal-    ! 
lace's  tbe  next  day,  and  If  Jerry  Wallace  fooled 
with  him  he  would  kill  the  blind  son  of  a       Mr.  CAitf  JatticeTullwdtWyeKAibtopia- 
bitcb,"    This  waa  also  objected  to,  the  objec-    ion  of  tbe  court; 

tioD  sustained  and  defendant  excepted .  Also,  If  Jerry  Wallace  believed  and  had  reasona- 
that  In  the  same  cooversatlon  Zane  stated  that  ble  ground  for  [be  belief  thai  he  was  In  tinml- 
be  had  KOt  some  whiskey  "for  tbe  purpose  of  nenl  danger  of  death  or  great  ttodilr  harm 
470]  'bracing  himself  up  for  the  purpose  of  |  from  Zane  at  the  moment  he  flred,  and  would 
16S  V.  S.  V.  S.,  Book  40.  <fi  1041 
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not  biiTe  flred  but  for  luch  belief,  MA  it  that 

hFlJef.  founded  on  Tensnuable  ground,  mtgbi 
In  anv  view  the  Jury  could  properly  Inks  of 
the  clrciims1aiic«s  surrounding  Ihe  bllliag, 
have  excused  his  actor  reOucedilie crime  from 
murder  to  moneliiujtbter.  tben  the  evideDCe  In 
respMl  ot  Ztne'i  tbreals  was  releviini  and  11 
was  error  to  exclude  It;  and  it  nes  also  error 
10  refuse  10  ullnw  the  quesiioD  to  be  put  to 
WHllace  aa  to  bis  belief  bnaed  on  the  demon- 
stmiion  od  Zane**  part  lO'Whicb  be  tesiifled. 

Where  adifflcitltj  is  intentionally  broimhl 
on  for  Ihe  purpose  of  kiliiog  ihe  decessed,  Ihe 
fact  of  immlnenl  danger  to  tbe  accused  con- 
slttiiles  no  dufense;  biit  where  Ibe  accused  em 
barks  in  a  qiinrrel  with  no  felonious  inieni,  or 
malice,  OT  premeditated  purpose  ot  doing  bocl- 
ilj  barm  or  killing,  and  under  reasonabTe  l>e- 
llef  of  imminent  danger  be  Inflicls  a  fatal 
wound,  ills  001  murder,  Wbait.  Horn,  g  IB7: 
2  Bi^'hon.  Crim.  L.  gt:  703.  715:  4  Am.  &  Eos. 
47ii|EDC.  Law.  67S;  State  y.  *ParVoie,  80  Mo. 
eO»[69Am.Rep  31l;^rf«"nv.  rt.^^,  47  111. 
878:  Siale  v.  Hay:  2a  Mo.  297;  Slate  v.  MiDon- 
nril.  38  Vl.  im.Setd  t.  Siae,  11  Tex.  App. 
(W9|40AnL  Rep.  Wi]. 

Id  Adaini  t.  People  it  was  ruled  by  Ibesu. 
preme  courlof  Illinois,  speaking  Ihrouch  -tfr, 
Ciitf  Ji'iliee  Breese,  that  where  lb**  accused 
souEbt  a  dilUculty  with  tbe  decessed  for  the 
purpose  of  killlQg  him,  and  in  the  Qght  did  kill 
him.  in  pursuance  of  his  naliclous  ioteation, 
be  would  be  guiliy  of  murder,  but  if  the  Jurv 
fotiDd  tbnt  ibe  accused  voluniarily  got  into 
tbe  difflcully  or  light  with  tbe  deceased,  not 
Iniendlug  to  hill  at  the  lime,  but  not  declining 
iurtlicr  flgbiing  i>efore  tbe  mortal  blow  was 
struck  by  btm .  and  Anally  drew  bia  kuife  and 
wilh  it  killed  the  deceased,  the  accused  would 
begull'T  ot  manslaughter.  aUb'iui;h  the  cut- 
ting and  killicg  were  done  in  order  to  preveut 
an  assault  upon  bim  by  tbe  deceased  or  to  pre- 
Teat  the  deceased  from  gelling  Ibe  advantage 
in  Ihe  BgbL 

In  Rffl  V.  SiaU.  1]  Tex  App.  S09  [40  Am. 
Rep.  7951  Ihe  court  of  appeals  of  Texas,  in 
IreHting  ot  tbe  subject  of  selt  defense,  said: 
"  It  may  be  divided  into  Iwo  general  classeii, 
to  wil,  perfect  and  imperfect  ilgbt  of  self  de- 
fease. A  perfect  right  of  self  defense  can 
oDiy  obtain  and  avail  wbete  tbe  party  pleading 
itBclc<lfrom  necessily,  and  was  wbolly  free 
from  wrong  or  blame  in  occasionlne  or  nro- 
diicing  [be  tiecessity  wblch  required  bia  action. 
If,  however,  be  was  in  the  wrong,— if  he  was 
blmsclf  vlolnting  r.r  in  the:  act  of  vIolHling  rhn 
law. — and  on  account  of  bis  own  wrong  was 
plHCed  in  a  ailualion  where  it  became  neces- 
aaryfor  bim  to  defend  himself  against  an  at- 
tack made  upon  himself,  wbicb  was  superin- 
duced or  created  by  bis  own  wrong,  then  the 
law  justly  limits  bis  right  of  seU-dctense,  and 
regulates  it  according  to  the  magailude  of  bia 
own  wrong.  Such  a  alate  of  case  may  be  aald 
loillustrale  and  determine  wbnt  In  law  would 
be  deaomloaied  tbe  Imperfect  right  of  aelt- 
defense.  Whenever  a  parly  by  his  own  wrong- 
ful act  produces  a  condition  ot  Ibings  vrberetn 
It  becomes  necessary  for  his  own  safetv  Ibal  he 
should  lake  life  or  do  serious  bodily  harm. 
then.  Indeed,  ihe  law  wisely  Imputes  to  bim  bis 
own  wrong  and  Its  consequences,  to  the  extent 
Ibal  they  may  and  ibould  be  considered  in  de- 
1A48 


tenntning  the  grade  of  offense,  "which  [473 
but  for  such  acts  would  never  ba*e  been  occa- 
sioned. ,  ,  .  How  far  and  to  what  extent  bs 
will  be  excused  or  excusable  in  law  mual  depend 
upon  Ihe  naiure  and  character  of  tbe  act  btt 
was  committing,  and  wbicb  produced  the  oe- 
ressiiy  that  be  should  defend  talma«lf.  When 
his  own  original  act  was  In  rlolaiioD  o(  law, 
'heo  tbe  law  takes  ibat  fact  into  coastderatlon 
in  limilingbis  right  ot  detenie  and  reslatance 
whilst  In  Ibe  perpelralioo  of  aucb  unlawful 
act.  It  he  was  engaged  in  the  commiaalon  of 
a  felony,  and,  to  prevent  ila  commission,  tba 
party  seeing  It  or  about  to  be  inlured  thereby 
makes  a  violent  assault  upon  bim,  calculated 
TO  produce  dealb  or  serious  bodily  harm,  and 


,.       I   of 

occasioned  by  it.  though  In  selfdefente 
from  any  assault  mad>^  upon  bim,  would  be 
manslaughter  under  the  law," 

Atlei  quoting  frura  these  and  other  oases, 
Sherwood,  J..  <lelivering  the  opinion  of  the 
supreme  court  of  Missouri  In  Stale  v,  Fartlou, 
W  Mo.  008,  [39  Am.  Rep,  81],  remarked: 
"Indeed,  Ihe  assertion  of  4be  doctrine  that  one 
who  begins  a  quarrel  or  brings  on  a  dilHcuIly 
with  tbe  felonious  purpose  to  kill  tbe  persoa 
nssaultpd.  and  accomplishing  such  purpose  it 
guilty  ot  murder,  and  cannot  avail  himselt  of 
Lhedocirineof  self  dt feu se,  carries  wlib  it  in 
ita  very  tioaom.  tbe  inevitable  corollary  tbtt 
it  tbequnrrel  be  begun  without  a  felooloua 
purpose,  then  the  homicidal  act  will  not  be 
murder.  To  deny  this  obvious  deduction  ia 
equivalent  to  tlie  anomalous  asaerlloD  thai 
[here  can  be  a  felony  without  a  felooioua  In- 
lent:  that  the  act  done  characterizes  the  intent, 
and  not  the  intent  tbe  act." 

In  this  case  it  la  evident  that  Wallace   was 
bent  SB  far  as  practiciible  on  detending  his  pos- 
session aeainel  what  be  regarded  and  the  evi- 
dence on  his  liebalf  tended  to  ahow  was  an 
[iWHrraDtablelnviision.     But   a  person   can- 
it  repel  a  mere  trespass  on  his  land  by  tbe  tak- 
g  of  life,  or  proceed  beyond  what  necessily 
requires.     When  be  uses  in  ihe  defense  of  sucn 
property  a  weapon  which  is  not  deadly,  and 
''dea1haccidenullyen8ue8.theklllingwill[474 
lot  exceed  manslaughter,  but  when  a  deadly 
weapon  is  employed  it    may  be  murder  ot 
naoalauKhter,  according  to  the circumstancea. 
Hsle.  P.  C,  47H:  1  Hawk.  P.  C-  chap.  SI,  SJ 
j*4rf»e9.,  Fost    C.  C.  291;  Datiiton  r.  Pmie, 
90  1)1.  Xil;  leoplet.  Payne,  B  Ca1  341:  Car- 
ToU  V,  BlaU,  -ia  Ala.  2H  [."itl  Am,  Bee  232];  1 
Wbart.  Crim,  L.  ^463,  and  cases ciiea. 

Whether  the  killing  with  a  deadly  weapon 
may  be  reduced  in  any  caae  to  manslaughter 
wiien  it  is  the  result  of  passion  excited  by  ■ 
irespaHs  with  force  to  property,  we  need  not 
consider,  as  tbe  question,  perhaps  in  viewol 
tbe  Interval  of  lime  during  wblch  Wallace  was 
seeking  his  gun.  doea  not  seem  to  have  been 
raised.  Conceding,  though  without  Intimat- 
ing any  opinion  on  the  focls  disclosed,  that 
Jerry  Wallaca  committed  a  crime,  still  tbe  In- 
quiry arose  as  to  tbe  grade  ot  tbeolfenae,Mid, 
lu  respect  of  that,  toe  tbreaia  offered  to  be 
proved  bad  an  important,  aitd  ll  might  be  d» 
IGS  U.  8. 
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diire,  be*riDg;  nor  was  the  mere  fact  th«t 
Wsll&ce  procured  Ibe  gun  u  bIhUi)  in  itself 
■ulfldeDt  rrouoU  for  their  eicluslnii. 

Id  Gourko  t.  Fni(«i  Slaba,  1S3  U.  8.  183 
[88:081],  thli  courl  held  thai  li  nas  errnr  lo 
Inslnjct  a  Jury  that  preparatloa  by  Rrmlnf;, 
Klttiough  fiir  self  defense  only,  could  not  be 
followed,  in  an;  cose,  by  muuslsughtir,  itilie 
kllUng  after  such  armtnic  was  out.  In  fact, 
necessarily  In  aelf'defeDSe;  and  that  if,  under 
the  circumstances  on  the  occBsion  of  tbe  klll- 
iog,  the  crime  were  that  of  man  slaughter,  It 
was  not  conrerted  Into  murder  by  rexsoa  of 
the  accused  having  previously  armed  himself. 

Id  Beard  y.  Oniled  SiaU».  158  C.  S.  550, 
5«3  [89:  1087,  1003].  it  was  ssld:  "In  our 
opinion,  tbe  court  below  erred  in  holding  that 
the  nccnsed,  wLlle  on  his  premises,  outside  of 
bla  dwelling  bouse,  was  under  a  legal  duty  to 
get  out  of  llie  way,  If  he  could,  of  his  assail- 
■Dt.  who.  according  liione  view  of  tbe  evidence, 
bad  threatened  lokill  the  defendant.  In  execu- 
tion of  that  purpose  had  armed  bitnself  with 
adeadly  wespon,  with  tliitl  weapon  concealed 
upon  bia  person  went  to  tbe  defendant's  prem- 
ises, despite  the  warning  of  tbe  Utter  to  keep 
■wav.  and  bf  word  and  ad  Indicated  his  pur- 
475]pose  to  attach  the  accused.  The  'defend- 
ant was  where  he  bad  a  rl^ht  lo  be,  when  tbe 
deceased  advanced  upon  bira  In  a  tbreaieniog 
manner,  and  with  a  deadly  weapon;  and  If  the 
accused  did  not  provoke  the  assault  and  bad  at 
the  lime  reasonable  grounds  t«  believe  and  in 
good  faitb  believed,  that  the  deceased  intended 
to  lalte  bis  life  or  do  him  great  bodily  harm, 
he  was  not  obliged  to  retreat,  nor  to  consider 
whether  be  couJd  safely  retreat,  but  was  entl< 
lied  to  stand  bis  ground  and  meet  any  aKack 
made  upon  bim  with  a  deadly  weapon.  In  such 
way  and  with  such  force  as,  under  all  the  cir- 
cumslances.  be,  at  the  moment,  honfa'ly  be- 
lieved, and  bad  rcofonable  grounds  to  believe, 
was  necessary  to  save  bis  own  life  or  lo  pro- 
tect himself  from  great  bodily  Injurv." 

In  AUiton  V.  Untied  Slate*.  160  U.  8,  203 
[ante.  805],lt  was  held  that  in  char^'ing  tlie  jury 
on  a  capital  trial  in  respect  of  tbe  poEsi'ssiiiu 
Of  a  deadly  weapon  by  the  accused,  it  was 
error  tn  ignore  evidence  indicating  that  such 
possession  was  for  an  innocent  purpose.  The 
•uhjectof  threats  WHStberesomewlint  consid- 
ered and  aulhorities  cited. 

Necessarily  It  must  frequently  happen  that 
particular  circumstances  qualify  the  character 
of  theoffenfe.  and  il  Is  thoroughly  settled  that 
it  is  for  tbe  jury  to  determine  what  cffcctshall 
be  given  tocircumstancesiiaviDgtbnt  tendency 
whenever  mode  lo  appear  In  the  eviileoce. 

In  Sletenton  v,  UiiiUd  SlaUi.  163  U.  fi.  818 
[anU.  B0O],  we  said: 

"Tlie  evidi-nce  as  to  manslaughter  need  not 
be  uncontradicted  or  In  any  wny  conclusive 
upon  the  question;  so  long  as  Ibere  is  some 
evidence  upon  tbe  subject,  the  proper  weight 
to  be  given  it  is  for  tbe  Jury  to  determine.  If 
there  were  any  evidence  which  tended  to  show 
mch  a  state  of  facta  aa  might  bring  the  crime 
within  the  grade  of  maDslHiigbler.  It  then  Im^ 
came  a  proper  question  tor  the  jury  to  sny 
whelber  the  evidence  were  true  and  whether 
It  showed  that  the  crime  was  manslauifhler 
Instead  of  murder.  .  .  ,  The  evidence 
micht  appear  to  Ihe  court  to  be  simply  over- 
IBS  V.  S. 


whelming  to  show  that  Ihe  ktlllng  woa  In  fact 
murder  and  not  manslaughter,  or  an  act  per- 
formed in  self-defense,  and  yet,  so  long  at 
there  was  some  evidence  relevant  to  the  is«ue  of 
manslaughter,  the  *credihll!ly  and  force[470 
of  such  evidence  must  be  for  the  Jurv.  and  can- 
not be  matter  of  law  for  the  decision  of   the 

'By  U.  S.  Rer.  8taL  g  10S5,  it  li  enacted 
that  'in  all  criminal  causes  the  defendant  may 
be  found  guilty  of  any  offense,  the  commis- 
sion of  which  Is  necessarily  Included  In  that 
with  which  he  lscbar;:ed  In  the  indictment,  or 
may  lie  found  guilty  of  an  allempl  lo  commit 
the  offense  so  charged;  Proeidrd,  That  each 
attempt  be  itself  a  separate  offense.'  Under 
this  staiutr  the  dcfendanlcharged  In  the  indict- 
ment with  the  crime  of  murder  may  he  found 
guilty  of  the  lower  grade  of  crime,  viz.,  man- 
staugbter.  There  must,  of  course,  be  some 
evidence  which  tends  to  bear  upon  that  iMiie. 
The  jury  would  not  be  justiflcd  tn  finding  a 
verdict  of  manslaughterlf  there  were  noc*l- 
deuce  upon  which  to  base  such  a  finding,  and 
in  that  event  Ihe  court  would  have  the  right 
to  instruct  the  jury  lo  that  effect  Sparfr. 
United  Statu.  156  U.  S.  61  [80: 843].  .  .  . 
Manslaughter  at  common  law  was  deflned  to 
be  tbe  unlawful  and  felonious  killing  of  an- 
other without  any  mnllce.  either  express  or 
implied.  Whart.  Am.  Crim.  L.  8lh  ed. 
%  301     Whether  there  be  what  Is  termed   < 


circumstonces  leading  up  to  and  surrounding 
the  liilllne.  Tbedetlnitlon  of  the  crime  given 
by  U.  S.  Rev.  Slat,  p  5i{ll.  Is  substantially  the 
same.  The  proof  of  homicide,  as  necessarily 
involving  malice,  must  show  the  facta  under 
which  the  kilting  was  effected,  and  from  the 
whole  facts  and  circumstances  surrounding 
the  killing  tbe  Jury  Infers  mnllce  or  lis  absence. 
Hallce  in  connection  with  t  he  crime  of  kllllnB 
Is  but  another  name  fora  ceTtiln  condition  of 
a  man's  heart  or  mind,  and  its  no  one  can  took 
Inio  the  heart  or  mind  of  another.  Ihe  only 
way  to  decide  upon  its  condition  at  the  time  of 
a  killing  Is  to  Infer  It  from  the  surrounding 
facts,  and  that  inference  is  one  of  tact  tor  a 
jury.  The  presence  or  absenca  of  this  malice 
or  mental  condition  marks  the  boundary 
which  separates  the  two  crimes  of  murder  and 
manslaugbler." 

Treating  tbe  excluded  evidence  as  admilled. 
and  assuming  that  Wallace  would  havetesiiflcd 
that  be  believed  fromZane's'demonatra  [477 
lion  that  Zaae  intended  to  kill  bim,  ilic  evidence 
on  defendant's  behalf  tended  lo  establish  bad 
feeling  between  Zaue  and  Wallace  In  reference 
to  Ihe  line  between  Mrs.  Wallace's  land  and 
that  of  Julia  Zane;  an  attempt  on  Zane's  part 
to  Include  a  part  of  Mrs.  Wallace's  land  In  the 
Zane  pivrcel;  declarations  by  Zane  the  day  be- 
fore the  homicide  that  he  was  going  the  next 
day  to  run  atence  across  what  Wall Hce  claimed 
lo  be  bis  land,  and  threats  that.  If  Wallace  In- 
terfered with  bim  in  so  doing,  Zane  would  bill 
him,  all  communicated  to  Wallace  before  the 
homicide;  previous  threats  also  communicated 
that  he  would  kill  Wallace;  forcible  entrance 
by  Zane.  accompnuied  by  several  otbera.  Into 
the  field  claimed  by  Wallace,  in  which  he  waa 
plowing,  and  fencing  uS  port  of  it  commenced; 
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bolateroui  ftnd  dltorderlj  mftalfesUlIoiu  on 
their  p&rt  and  TetusaU  bj  Zane  to  leHTe  wben 
orderud  to  go, — ■uch  demonstrallons  by  Zane 
il  (he  Diomeat  Induced  Wallace  to  believe  that 
he  WB«  inlmmlDentdaDger,  and  ACtfou  based 
OD  tli»t  belief.  Granting  that  the  jury  would 
have  been  juatifled  in  Sndlng  that  Wallace's 
toteolioQ  In  going  Tor  tbe  gun  and  returning 
wtlhitMbedldwulo  Indict  bodily  barm  on 
Zsne  if  he  did  not  leave,  still  the  pteeumption 
was  not  an  Irrebuttable  one,  and  It  was  fnr  tbe 
Jury  to  say  whether  Wallace's  slatement  that 
be  procured  the  gun  only  for  self-pro teclion 
was  or  was  not  true.  And  If  they  believed 
from  the  evidence  that  this  was  true,  and  that 
the  killing  was  under  reasonable  apprebension 
of  immlnenl  peril,  then  it  was  for  tbe  Jury  to 
determine  under  all  the  facta  nnd  circumslancea 
whether  Wallace  bad  committed  Ibe  offi^nseof 
manslaughler,  rather  than  tbut  of  murder,  if 
he  could  not  be  excused  altogether. 

We  think  that  the  threats  were  admissi- 
ble Id  evidence,  and.  this  being  so.  that  the 
queation  bb  to  Wallace's  belief  should  not  have 
been  excluded.  Il  has  been  often  decided 
tbnt  where  the  intent  is  a  material  question, 
tbe  accused  may  testify  In  bis  own  behalf  as 
to  what  bis  Intent  was  in  doing  the  act.  People 
T,  Baktr,  H  N.  Y,  340;  Stale  v.  itinii,  78  Mo. 
693;  TSiM-iton  V,  Or/(iiI,88  N.Y,  281:  Ovtrv, 
PehiMmg.  lOSInd.  iei;ftcipb  v.Qutet.51  Mich. 
478]  547;  *Fewifk  v.  Maryland,  es  Md.  238. 
In  the  latter  case  it  was  held  that  a  person  on 
trial  for  an  ansault  with  intent  to  commit  mur- 
der is  competent  to  testify  as  to  the  purpose 
for  which  he  procured  the  Instrument  with 
which  be  committed  the  assault. 

This  rule  Is  not  controvertid,  but  It  is  con- 
tended that  Wallace's  belief  was  immaterial. 
For  tbe  reasons  given  we  cannot  concur  in  that 
view  and  are  of  opinion  that  tbe  witness  should 
haie  been  allowed toanswer. 

It  is  unnecessary  to  puss  upon  any  of  the  oth- 
er points  raised  on  behalf  oi  plaiuiiff  Id  error. 

Judgment  Tivemed  and  cause  remanded,  with 
a  direction  to  set  aside  tbe  verdict  and  grant  a 
new  trial.  • 


ELENA.  CAMPBELL.  Plf.inEn:. 


(See  B.  C.  Reporter's  ad.  478-480.) 


L  A  judffmentof  tbe  suprenw  court  of  tbe  Dis- 
trict of  Columbia  admltUns  a  will  to  protMla 
may  be  reviewed  br  writ  of  error  In  tbis  court. 
The  proceallOB  for  tbe  protiaie  ol  tbe  will  linot 
■  suitinequltr.  Ixitoneinwbicli  tbe  parties  have 
the  rlgbt  to  trial  br  ]ui;. 

1  Ttie  question  of  Ibe  JuriwUctlon  of  the  court 
below  can  be  raised  b;  eltfaer  party  or  br  the 
court  on  Its  own  motion. 

■.    The  supremo  court  or  tbe  Dlitrlctot  Coliimbla 
baa  no  power  to  admit  a  will  or  codicil  to  pro- 
bate BB  ■  deviM  01  teal  estate. 
[No.  187.] 
_4fyM<  MarA  10,  ll.  1896.    Decided  Apra  tO, 


INERROBtotheSupraiDeCourtot  the  Dw- 
trict  of  Columbia  to  review  a  Judgment  to 
tbatrourt  admitting  tbe  will   and  codidl   of 


David  D.  Porter  to  probate,  as   to  both  rad 
and  personal  estate.      Retfrted,   and  eaee  rt- 
manded  for  further  proeeediagt. 
Bee  same  case  below,  9  Mu:key,  488. 

Statement  by  Mr.  JutUee  Oi^^i 

This  was  a  petition  by  the  eieouton  of  th* 
will  ot  tbe  late  Admiral  David  D.  Porter,  who 
died  February  18.  18S1,  \n  tbe  special  term  of 
the  supreme  court  of  the  District  of  Columbia. 
sitting  as  an  orphans'  court,  for  tbe  admission 
to  probate  of  bU  will  and  of  a  codicil  thereto. 

Upon  cllatlou  to  tbe  next  of  kin,  Elena 
Porter,  a  daugfaler  of  tbe  testator,  having  b«. 
come  by  marriage  Elena  Campbell,  appeared 
and  demanded  full  proof  of  tbe  eseculioD  of 
tbe  will  and  codicil. 

Tbe  will  and  the  codicil  each  bore  the  aigna- 
tureof  tbe  testator,  and  those  of  the  same  ilirni 
persons  as  witnesses.  *At  the  hearing  lo^-lTO 
special  term,  it  was  shown  by  tbe  eiaminatlua 
of  tbe  witnesses,  that  tbe  will  was  duly  exo- 
culed  by  the  testator,  and  attested  by  all  tlire« 
witnesses;  and  that  the  codlcU  was  sigaeil  bj 
the  testator,  and  allesled  by  two  of  tbe  wlt- 
nea»eB;  and  the  only  controverted  question  was 
whether  (be  teslator  did  or  did  not  make  or 
acknowledge  Ills  signature  10  tbe  codicil  In  II10 
presence  of  the  (bird  witness. 

Upon  the  whole  evidence  (which  was  set 
forth  In  the  record,  but  Is  unnecesstry  10  Ilia 
understanding  of  the  points  decided  by  thia 
court)  tbe  Judge  holding  Ibe  special  term  o^ 
dered  tbe  will  10  be  admitted  to  probate  aa  lo 
both  real  and  personal  property,  and  tbe  cwll- 
cil  to  be  admitted  to  probate  In  respect  of  per- 
sonal property,  and  certified  to  tlie  general 
term,  for  hearing  in  the  first  Instance,  iIm 
question  of  the  siSSclency  of  the  codicil  to  de- 
vise or  dispose  of  real  estate. 

Ac  the  hearing  In  general  term,  it  waa  or- 
dered and  adjudged,  for  reasons  slated  In  tha 
opinion  reported  in  9  Hackey,  493,  that  Ibe 
codicil  was  duly  executed  by  the  teatator,  and 
subscribed  and  attested  by  three  witnesses,  aa 
required  by  law,  and  should  be  admitted  to 
probate  as  a  devise  ot  real  eeiale.  A  bill  of 
exceptions  to  tbis  rullDg  and  order  was  ten- 
dered by  Mrs.  Campbell,  and  allowed  by  tlw 
court,  which  certified  that  the  ralue  of  tba 
real  estate  devised  to  her  in  tbe  codicil  waa 
less  than  that  devised  to  her  lo  the  wl>1  bf 
more  than  the  sum  of  $3,000.  a  aulbclcDt 
amount  to  sustain  the  appellate  Jurisdiction  ot 
this  court  under  the  act  ot  Harcb  3,  IBftl  (23 
Stat,  at  L.  44S,  cbap.  85S},  and  Mra.  Campbell, 
on  June  22,  1(193,  sued  out  tbis  writ  of  error. 

ir«i«r«.  Walter  D.  Dawid^  and  WsJ- 
t«r  D.  Davtdga,  Jr.,  for  plaintiff  in  error: 

The  record  ot  wills  of  real  t^tate  In  the  Dia- 
Irict  ot  Columbia  admitted  to  probate  Blnc« 
(lie  passage  of  the  act  ot  1888  it  prima  fade 
evidence  as  to  two  matters — contents  and  dua 
execution. 

Iktrbour  t.  Moore.  4  App.  D.  0.  5S5.  544. 

Even  It  the  court  below  was  without  Juria- 
diction  to  render  tbe  judgment  (ha  fact  re- 
mains that  the  plainilfl  In  error  i*  aggrieved 
by  Ibe  Judgment  aitd  entitled  lo  have  It  ra- 
1*2  U.S. 
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title  UDtU  nvened,  iDddetpollluK  the  plaintiff 
Id  error  of  lier  Mtate  «xcee<liDK Id  value  $6,000 
u  fouad  br  the  couit  below,  should  surely,  if 
Totd,  u  contended,  be  m  declared  judicl&llr. 

PMUip$  T.  Xvtm.  1"  U.  8.  660  (39:  10181; 
Carter  t.  Cvlting.  18  U.  8.  8  Cnncb,  251  IS: 
my.  Wir-dtor-r.ileVeigk.mV.B   874128:910), 

Tbl«  cue  wu  rightly  brought  here  by  writ 
of  error. 

Ormtbt/  y.  Webb.  1S4  U.  8.  47  (S3:  800). 

A  prooeedlag  involviog  the  original  probate 
ot  R  la«t  win  and  testament  U  not  itricll^  a 
proceeding  in  equity,  although  right*  arising 
out  of,  or  dependent  upon,  luch  probate  have 
oflen  been  determined  by  «uH»  in  equity. 

The  coDtroverBy  U  ono  wblcb  by  law  ia  tri- 
able by  the  court  without  the  iuterTeDtioo  of 
a  jury. 

The  trial  waa  allowed  to  proceed  tiefore  the 
court,  which  had  a  perfect  right  to  try  and  de- 
termine the  ca«e  without  either  a  plenary  pro- 
ceeding or  iuues.  There  are  no  facu  to  be 
tried  but  merely  a  question  ai  to  the  conclu- 
alon  of  taw  from  iindiBputed  facta.  Tliere must 
be  afflrmalive  eTJdence  that  Ihe  testator  knew 
Ibe  paper  was  a  will  or  codicil,  and  tbateTi- 
dence  cannot  be  de'.luced  froiD  the  face  of  the 
paper  alone. 

Oibom  T.  CWft,  11  Cush.  633,  GB  Am.  Dec. 
10.1;  WAiU  V.  Britit/i  Muteum,  6  Biog.  310: 
Itott  ?.  Oeage.  8  Curt.  Eccl.  Rep.  IflO:  UfTn$h 
T.  Satan.  S3  Me.  4^9. 89  Am.  Dec.  SHV:  WrigM 
T.  WHgAt.  7  BiO)f.  458;  Hogan  v.  Grotcenor,  10 
Met.  M.  43  Am.  Dec.  414. 

It  is  incumbent  on  Ibe  pnity  asking  for  the 
probute  of  a  will  allirmaiively  to  esiabllsh  that 
the  lesiator  at  Ibe  time  of  executing  it  knew 
thatll  was  his  will. 

3  OreeDl.  Ev.  ^  075. 

Mr,    Ghmpln    Brown,  for    defeodaota  in 

Thia  case  is  not  properly  tiefore  this  court 
(or  review. 

The  caae  ihould  have  been  brought  here  by 
appeal  and  not  by  writ  of  error. 

The  proceedings  under  wbicb  ibis  case  was 
tried  below  are  provided  for  in  the  Maryland  act 
of  17B8,  chap.  101.  subchap.  10.  tj^  16,  IT. 

2  Silty,  p.  863!  Dennia,  Prob.  Law.  D.  C. 
pp,  101,  105, 

The  case  of  OrmAy  t.  Wtbb.  decided  by  this 
court  and  reported  Id  134  U.  S.  47  (33:  805), 
does  not  apply  to  the  case  at  bar. 

There  Is  no  proTlaioo  of  law  or  of  practice 
for  frarming  a  bill  of  exceptions  In  this  case 
[Ultwart  V,  Pattiton,  8  Qiil,  4fl,  54),  and  the 
law  relating  lo  trial  and  appeal,  where  the 
facts  are  tried  by  the  cottrt  on  depositions  in 
writing,  ie  different  from  tbat  relating  to  trial 
byjury. 

Dennis.  Prob.  Law  D,  C.  108. 

Tbe  orphans'  court  has  no  power  whatever 
to  adroit  a  trill  or  codicil  lo  record  and  pro- 
bate as  a  devise  of  real  estate. 

Wafford  T.  Ceivin.  14  Md.  583i  BcberU.)a 
T.  PUkretl.  109  U.  8.  608  (27:  10461:  ifeJfe- 
Intire*  Eiiale,  5  Hackey,  293;  Barbaur  v. 
Hoore.  22  Waab  L.  Rep.  792. 

Mr.  JuMiiee  Oray  delivered  the  opinion  of 
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anti  in  error,  that  the  ease  should  have  been 
brought  to  this  court  by  appeal,  and  not  by 
writ  of  error.  But  we  consider  this  point  as 
settled  by  the  decision  made  six  years  ago  in 
Ormibi/  V.  IfeM.  134  U.  B.  47,  64,  60  [33:  SOB, 
613,  613],  In  which  amollonlodismlaa,  fortbe 

reason,  a  writ  of  error  to  review  a  judg- 

of  Ibe  supreme  court  of  tbe  District  of 
Columbia,  admitting  a  will  to  probate,  waa 
denied  by  thia  court,  not  merely  because  in 
that  case  a  trial  by  jury  bad  been  actually  had, 
but  upon  tbe  more  general  ground  tbat  a  pro* 
ceedlng  for  the  probate  of  awlll  In  the  District 
of  Columbia  was  not  a  suit  in  equity,  and  was 
a  case  In  which  the  parlies  bad  tbe  right  to 
claim  a  trial  by  jury,  and  in  which  there  might 
be  adversary  parties,  and  a  final  judgment  af- 
fecting rights  of  property.  8ee  /Vie*  v.  Tag- 
lor.  31  Md.  306.  363.  The  decision  In  Orm£y 
V.  Wtbb,  lupra,  has  since  been  underalood  at 
governing  tbe  practice  In  the  District,  and  evi- 
dently guided  tbe  course  of  tbe  plaintiff  In 
error  Id  the  present  case.  Under  these  cir- 
cumstances, the  question  whether  the  form  of 
bringing  up  a  prnbate  case  sball  be  by  writ  of 
error  or  by  appeal  does  not  appear  to  us  to  be 
so  important  in  its  coDsequences  that  It  should 
now  be  reconsldcTed. 

*A  more  serious  question  of  juriadlc-[483 
tloD.  presented  by  this  record.  It  whether  tbe 
supreme  court  of  Ibe  District  of  Columbia  had 
power  lo  admit  a  will  or  codicil  to  pmbtile  at  a 
devise  of  real  estate.  Curiously  enough,  it  ia  the 
plaintiff  In  error  who  contends  that  It  bad,  and 
the  defendanla  In  error  who  Insist  tbat  it  bad 
not.  But  it  is  Immaterial  by  which  parly  the 
question  is  made,  for,  belne  a  question  of  Ju- 
risdiction, i[  would  be  Ibe  duty  of  this  court 
of  its  own  motion  to  take  notice  of  it. 

Thli  question  depends  upon  the  act  of  Con< 
t;ress  of  July  9,  ISSS,  chap.  697.  entitled  "An 
Aci  Relating  to  ibe  Record  of  Wills  Id  the 
District  of  Columbia,"  and  the  w bole  of  the 
rest  of  which  is  as  follows;  "Tbe  record  ot 
any  will  or  codicil,  heretofore  or  hereafter  re- 
corded In  the  oiHce  of  tbe  register  of  wills  of 
Ibe  District  of  Columbia,  which  ahall  bar* 
been  admitted  lo  probate  bv  the  supreme  court 
of  tbe  District  of  Columbia,  or  by  Ihe  late  or- 
pbana'  court  of  iaid  DIsttlcC  or  the  record  ot 
tbe  transcript  of  the  record  and  probate  of  any 
will  or  codicil  elsewhere,  or  of  any  certlflM 
copy  thereof,  heretofore  or  hereafter  flied  In 
the  office  of  said  register  ot  wills,  shall  be 
prima  facie  evidence  of  the  contents  and  dna 
execution  of  tuch  wills  and  codicils:  Provided, 
that  this  act  shall  not  apply  in  any  cause  now 
pending  In  any  of  tbe  courts  ot  the  District  ot 
Oilumbia."    23  Slat,  at  L.  246. 

In  order  lo  determine  the  scope  and  effe^ 
of  this  act,  it  it  necessary  to  coniider  what  tha 
law  upon  the  subject  was  in  tbe  District  of 
Columbia  before  lis  passage. 

Tbe  law  ot  wills  and  of  probate,  at  existing 
in  Maryland  on  February  37,  1801,  la  the  law 
of  the  IMtirict  of  Columbia,  except  as  since  al* 
tered  by  Congreas;  and  the  supreme  court  ot 
tbe  District  of  Columbia,  in  ipeclal  and  gen- 
eral term  respectively,  has,  by  virtue  of  sua. 
cessive  acts  of  Congress  tbe  probate  Jurisdlc 
liou  formerly  exercTted  by  the  orphans'  court 
and  tbe  court  ot  chancery  of  the  state  of 
Maryland,  and  by  the  orphans'  court  and  th^ 
10U 
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circuit  court  of  the  Cnfted  SUIeg  for  Ibe  Dis- 
trict ot  Columbia;  wilh  aatliorlry,  nlso.  at  a 
FpeclKl  lerm,  to  order  anj  matter  to  be  heard 
til  IhF  flrM  in  glance  at  a  geoeral  term.  Ads 
483]Febru8ry  37, 1801  (2  'Stat,  at  L.  103, 107, 
chip.  15.^^  1.  12):  March  S.  ISOSflSStal.  at  L. 
768,784.  chap.  91,  ^§3.  S.  IS):  June 21,  1870(16 
SUt.  at  L.  ISl,  chap- 141,  gg  4,  6);  D.  C.  Rev. 
Stai.  §§  773,  800,  B80 

The  older  laws  of  Ih^alste  ot  Marvlacdcon- 
cefiilng  wills,  eiecutors,  and  guardiana  were 
amended  and  codified  b;  the  aiaiuie  of  1708, 
chap.  1 01,  drawn  up  by  Chancellor  Hanson, 
and  published  fn  2  Klliy,  Laws,  and  coataln- 
log  the  following  proTlafons: 

By  subchap.  1,  g  4  {following  the  Encliah 
statute  ot  frauds  of  29  Car.  II,,  chap.  S,  'g  5). 
It  was  enacted  that  "all  defises  and  bequeaCs 
of  any  lands  or  tenemcota  devisable  by  law 
shall  be  Id  writing  and  signed  by  Ibe  party  so 
devising  the  same,  or  by  some  olber  person  in 
his  presence,  and  by  bis  express  directions, 
and  shall  be  attested  and  subscribed  in  the 
presence  of  the  saiil  devisor  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utterly 
Told  and  of  DOne  effect," 

Subchap.  3,  ^g  1-3,  made  various  provisions 
for  secnrlug  Ibc  prompt  delivery  of  "a  will  or 
codicil"  after  the  death  of  the  testator,  to  the 
register  of  wills  for  safekeeping  until  probate; 
and  In  g  4  enacted  (hat  "an  attested  copy,  un- 
der the  seal  of  office,  of  any  will,  teatament,  or 
codicil  recorded  in  any  office  authorized  to 
record  the  sane  nhall  be  admitted  as  evidence 
In  any  court  of  law  or  equity,  provided  that 
the  eieculioQ  ot  the  original  will  or  codicil )« 
subject  to  be  coniestetT  until  a  probate  hath 
been  had  according  to  this  act." 

That  statute  did  not  authorize  the  probate 
of  wills  of  real  estate.  But  io  subchap.  3, 
gt;  6-18,  and  subchap.  15.  gg  10-16,  it  made 
full  and  minute  proviaions  for  the  probate 
in  the  orphans' court  of  "any  will  or  codicil, 
contaiolDg  any  disposition  relative  to  goods, 
chattels,  or  personal  eatste;"  by  which  such  a 
will  might.  If  uncontested,  be  admitted  to  pro- 
bale  at  once;  or,  if  contested,  be  dealt  with  ac- 
cordini;  to  the  testimony  produced  on  both 
sides,"  and  he  admitted  to  probate  "on  such 
proof  as  Shalt  be  sufBcient  to  give  efBcacy  to  a 
will  or  codicil  for  passing  personal  property;" 
or,  at  the  request  of  either  parly,  by  a  plenary 
proceeding,  upon  bill  or  petition,  answer  under 
oath  and  depositions,  and,  it  might  be,  the 
484]*flndlngB  of  a  Jury  upon  issues  sent  to  a 
courlof  law  For  trial;  witharight  of  appeal  from 
the  orphans'  court  to  the  court  of  chancery  or 
general  court. 

By  tbp  law  of  Maryland,  and  consequently 
of  the  District  of  Columbia,  In  accordance 
with  what  was  the  law  of  England  until  the 
statute  of  1  Vict.  chap.  36,  a  will  of  personal 
property  need  not  be  attesied  by  subacribiDg 
witnesses,  but  might  be  established,  when  of- 
fered tor  probate,  by  Ihe  lestimony  of  any  two 
witnesses  or  by  equivalent  proof.  1  Wilfiams, 
Executors <7th  ed.)  8S,  348;  Dorsey,  Testamen- 
tary Law.57;  Mclnlire  v.MefnUre.lSZ  V.  S,1009 
[ants,  888],  and  8  Mackey,  483,  489.  A  will  ot 
peraonal  properly,  unlil  admitted  to  probate, 
WM  not  competent  evidence  In  another  suit. 
Armttrmg  v,  Lear,  20  U.  S.  12  Wheat.  169, 
in  [6:  688,  692].    And  In  Uarylaod,  under 


the  statute  of  1796.  an  order  granting  nrrefiw- 
ing  probate  of  a  will,  as  to  persoaalty,  baa 
been  considered  not  merely  prima  facie,  but 
conclusive,  evidence  In  a  subsequent  sutL 
Warfont  v.  Colvin.  14  Ud.  683,  6M:  Jokiu  t. 
Hodget,  S3  Md.  535,  584. 

In  Darby  v,  Mayer  (1835)  this  court  recog- 
nized that  by  a  probate  under  that  statute  the 
will  was  conclusively  established  as  to  peraon- 
alty;  but  decided  that  theclause  of  subchap. 
2,  §4,  above  quoted,  by  which  "an  attested 
copy,  under  the  seal  of  offlce,  ot  any  will,  lea- 
tament,  or  codicil  recorded  in  any  offlce  au- 
thorized to  record  the  same.shall  be  admitted  as 
evidence  In  any  court  of  law  or  equity,"  did 
not  mnlie  such  a  copy  of  the  recorded  probate 
of  a  will  evidence  ot  title  to  real  estate;  and 
the  reasons  of  the  court  were  staled  by  Mr. 
Justice  Johnson  as  follows: 

"It  is  true  that  the  generality  of  the  terma 
In  the  first  lines  ot  thia  clause  Issuch  as  would, 
it  unrestricted  by  the  context,  embrace  wills 
of  lands.  It  Is  also  true  that  the  previous 
chapter  in  the  same  article  prescribe*  the  for- 
malitlee  necesaary  to  sive  validity  to  devlseei 
of  real  estate;  it  is  further  true  that  the  pre- 
vious sections  of  the  second  chapter  Indicate 
the  ineaiie,  and  impose  the  duty  of  delivering 

.  ng.afte 
death  oF  the  testator,  and  until  they  sLutl  Ik 
mandeil  'by  some  pereon  authorized  to  [48S 
demand  them  for  the  purpose  of  proving  them. 

"But  it  is  equally  true  that  Ihe  act  does  not 
authorize  the  registering  of  any  will  without 
probate.  Nor  does  it  in  anyone  of  its  provi- 
sions, relate  to  the  probate  ot  any  wills,  except 
wills  of  goods  and  chattels , 

"The  clause  recited  makes  evidence  of  such 
wills  only  as  are  recorded  In  lbe_offlcee  of 
courts  authorized  to  record  them. 


r  of  taking  probate  la  eipresaty 
e  probate  ot  wills  ot  goods  and  c 


the  po5 

ited  to  the  probate  ot  wills  ot  goods  and  chat- 
nut  with  what  propriety  Ibe  n 
log  of  Ihe  clause  in  question  can  beexiended  to 
wills  oF  any  other  description.  The  orphan*, 
court  may  take  probates  of  wills,  though  they 
sffect  lands,  provided  they  also  affect  goods 
and  chattels;  liut  the  will,  nevertheless.  Is  con- 
clusively established  only  as  to  Ihe  personalty. 

"Unless  the  words  be  explicit  and  impera- 
tive to  Ihe  contrary,  the  construction  must 
necessarily  conform  to  the  eilsting  laws  ot  the 
state  on  the  subject  ot  wills  of  raal  estate. 
And  when  the  power  of  taking  probates  la 
confined  U>  wills  ot  personalty,  wo  think  the 
construction  of  the  clause  recited  must  Im 
limited  by  the  coulext. 

"We  are  therefore  of  opInioD  that  there  waa 
nothing  In  the  law  of  ftlaryland  which  could, 
under  the  Constitution,  make  the  document 
offered  Io  prove  this  will  «r««  evidence  In  a 
landcause."  23  U.  S.  10  Wheal. 406,  471,  472 
16:  387-360J. 

In  Bobertton  v.  Pickrell  (1883)  thla  court 
held  that  an  exemplified  copy  et  the  probate 
of  a  will  ot  real  estate  In  a  court  of  Virginia, 
authorized  by  the  law  of  that  elate  to  taku  pro- 
bate of  wills,  as  well  of  real  estate  as  of  per- 
sonal property,  was  incompetent  evidence  ia 
the  courts  of  the  DiKirictof  Coiucnbta.  of  title 
rict,  and,  speaking  by 
"In  most  of  thestate) 
ISX  U.S. 


ovGoi>^Ic 
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C^KPBBLL  T.  POHTKR. 


Vi-i9B 


In  the  UnfoD  ■  will  of  Ntl  propertj  must  be 
kitmliled  loprobaleliKomeoneof  Ibelrcourts. 
before  it  c&n  be  received  elsewbere  u  a  con 
Tcf  sDce  of  Bucb  property.  But  bj  the  law  of 
Marylaad,  wbicb  goTeros  Id  the  Dlsirict  of 
Columbia,  wills,  aa  far  as  real  properly  is  con 
<»rDe(i,  are  not  admitted  toaucb  probate.  The 
486]  *commoD-lBw  rule  prevails  on  that  «ub 
Jecl,     Tbe  orpbane'  court  tbere  may.  it  la  true. 


property,  Ibe  probate  ta  not  evideQce  of  its 
execution.  That  muat  beahowu  by  nproduc 
tlon  of  Ibe  InBlrument  lt«elf,  and  pmol  by  the 
•ubacrlbtngwiineases:  or,  if  Ibey  benot  UvIdk, 

a  proof  of   tbtir  bandwritlug."     109  U.   S. 
,610  [37:  1040.  1050]. 

lo  the  aUte  of  Maryland,  tbe  atatule  of  1798 
coDtlnued  1«  be  In  forte  until  tbe  legislature 
of  Maryland,  by  tbe  aupplemental  statute  of 
1831,  chap.  815,  g  1,  authorized  tbe  orpLana' 
couila  lo  take  tbe  probate  of  "any  will,  testa- 
ment, or  codicil,  whether  tbeaame  baa  relalioo 
to  real  or  personal  eaiale.  or  lo  both  real  and 
peraonal  estate,"  in  tbe  same  manner  aa.  under 
tbe  original  atatule,  they  mlgbt  of  wills  dis 
posing  of  personal  estate;  "wbicb  said  probate, 
as  concerns  real  estate,  sball  be  deemed  and 
taken  only  as  prima  facie  evidence  of  aucb 
will,  testament,  or  codicil :"  and.  In  g  16,  pro- 
vided tbaiany  will  admitted  to  probate  should 
be  kept  In  tbe  register'a  oSlce,  eicept  tbal  it 
mlgbt,  at  the  IrlaJ  of  an  Issue  of  detiMni  vd 
Hon,  "be  adduced  in  evidence  under  care  of 
aucb  reglaler.  or  of  any  person  In  that  behalf 
by  lilm  deputed,  under  a  nibpana  dacei  (team 
Issued  on  special  order  of  tiie  court  holding 
auch  trial." 

Tbe  statute  of  Maryland  of  1854,  cbap.  140, 
authorized  copies  of  wills  and  probales  made 
in  olber  states  lo  be  filed  and  recorded  in  the 
office  of  the  register  of  wills  In  any  county  In 
Maryland;  and  provided  tliat  a  copy  ot  the 
record,  under  tbe  band  of  tbe  register  and  Ibe 
•eat  of  his  office,  should  -be  evidence  In  all 
auiis  or  actions,  at  law  and  in  equity,  in  any 
court  la  tbis  slnte,  wherein  tbe  title  ot  any 
property,  real  or  personal,  thereby  devised  <>r 
slven,  shall  be  In  question,  with  Ibe  same 
force  and  effect  as  If  the  original  will  bad 
been  admitted  to  probate  in  tbIs  slate,  accord- 
ing to  tbe  laws  thereof."  Bef'ire  that  slalule, 
the  record  of  a  probate  In  another  stale  tbs  in- 
admUslble  in  evidence  In  tbe  courts  nf  Mary 
land.  Bvdd  v.  Brook«.  3  QUI,  198,  232  [43 
Am.  Dec.  K1];  BeaUy  v.  Maton,  80  Md.  4U0, 
412. 

487]  *Coogre»is  never  legislated  upon  the  sub- 
ject mentioned  in  either  of  Ibe  last  two  sialutes 
of  Maryland,  until  It  passed  Ibe  act  of  July  9, 
1886.  cliap.  597,  now  in  question,  eDlllIed  "An 
Act  Relating  to  tbe  liecurd  of  Wills  in  the 
District  of  Columbia,"  and  the  whole  enacting 
part  of  wbicb  is  so  brief  that  It  may  well  be 
quoted  once  more,  as  follows:  "The  record  of 
any  will  or  codicil,  heretofore  or  hereafter 
recorded  In  Iheofflce  of  the  register  of  wills  of 
the  DiBtricI  of  Ceiumbia,  which  shall  have 
been  admitted  to  probate  by  Ibe  supreme  court 
of  Ibe  District  of  Columbia,  or  by  tbe  late 
1<!2  UtS. 


orphans'  court  of  said  district,  or  the  record 
of  the  (rvnscript  of  the  record  and  probate  of 
any  will  or  codicil  elsewhere,  or  of  any  certi- 
fied copy  thereof,  bereiofoie  or  hereafter  filed 
Id  tbe  office  of  said  reRltier  of  wills,  shall  be 
prima  facie  evidence  of  tbe  contents  and  due 
executioDof  such  willaand  codicils:  Provided, 
thai  this  act  ahall  not  apply  In  any  cause  now 
pending  In  any  ol  the  courU  of  tbe  District  of 
Columbia." 

Before  the  passage  ot  this  act.  as  has  been 
seen,  neither  the  supreme  court  of  tbe  District 
of  Columbia  nor  Its  predecessor,  the  orphans' 
court,  had  any  Jurisdiction  lo  admit  to  pro- 
bate a  will  of  real  estate  only;  and  coiise- 
quenlly  no  rrcord  la  any  court  of  tbe  Dla- 
Irlct  of  a  probate  of  a  will,  would  be  any  eri- 
dence  whatever  of  title  to  real  eitnte;  but,  aa 
personal  property,  Ihe  probate  of  a  wilt  would 
seem  lo  have  been  regpirded  as  conclusive  evi- 
dence; and  there  was  no  statute  law  in  tbe 
District  concerning  tbe  record  or  tbe  proof  of 
wills  ma<le  and  probale^  elsewhere, 

Tbe  act  ot  1888  Is  a  atatule  ot  evidence,  and 
not  of  Jurisdiction.  It  does  not  purport  to 
confer  any  jurisdiclion  whatever.  lis  title 
descrlbea  It  as  "relating  to  tbe  record  of  wills.* 
The  tody  of  It  is.  in  terms,  a  simple  declaratioa 
that  records  of  probates  of  wills  or  codicils  In 
tbe  District  of  Columbia  "shall  be  prima  fade 
evidence  of  Ihe  contents  and  due  execution  of 
such  wills  and  codicils."  And  tbe  concluding 
proviso,  that  It  shall  not  appk  lo  pending 
causes,  treats  It  as  a  mere  rule  of  evidence. 

Tbe  records  thus  made  evidence  Include 
those  ot  wills  and  codicils  admilled  to  prnlmte 
by  the  courts  of  the  District,  "wbetber  [488 
before  or  after  the  passage  of  tbe  act,  and  also 
records  of  probates  made  elsewhere  and  Qled  In 
the  register's  office  here.  Tbe  act  assumes  the 
probates  lo  have  been  lawfully  made;  and  It 
no  more  undertake!  lo  define  or  lo  reiiulate 
the  Jurisdiclion  of  Ibe  courts  of  probate  of  tbe 
District  for  tbe  future,  than  It  dues  the  Juris- 
diclion of  those  courts  in  the  past,  or  the  Ju- 
risdiction of  the  courts  elsewhere  whose  pro- 
cecdmgs  filed  here  are  equally  made  evidence. 

The  act  gives  no  greater  weight  lo  future 
than  It  does  lo  past  probates  and  records.  But 
If  ii  made  tbe  record  of  a  will,  admitted  lo 
probate  In  tbe  Dlslrlcl  of  Columbia  before  the 
act.  evidence  of  title  to  real  estate.  It  would 
not  only  give  tbe  probate  an  effect  wbicb 
could  not  have  been  In  tbe  mind  of  the  court 
which  granted  it,  but  It  would,  in  many  casea. 
make  a  will  effective  to  pass  real  estate,  wblcli 
had  never  been  attested  as  required  by  law  U> 
conslllule  a  valid  will  for  thai  purpose. 

Fi)r  example,  take  tbe  case  now  before  the 
court,  supposing  it  to  have  ariaen  before  the 
passage  of  the  act.  Tbe  codicil  disposed  ot 
both  real  and  personal  property,  and  bore  the 
names  ot  three  witnesaes.  To  prove  It  as  a 
testamentary  disposillon  ot  peraonal  property, 
two  wilnesses  were  ample.  Therefore,  if  the 
court  of  probate  was  satisfied  that  two  only 
of  tbe  wilnesses  whose  names  were  on  the  pa- 
per saw  tbe  leslalor  sign  or  acknowledge  ll, 
ibeciiuri  would  be  bound  to  admit  it  to  prO' 
bate,  allhougb,  for  want  of  a  third  wttneM, 


record  of  ibe  probftte  would  be  evidence  of 

D„....„Go(wll»" 


488-4M  Bopaxn  Conn  of  turn  Unitd)  Staix^  Oct.  Tnit, 

iltletomlMtetenDderUiedeTlaeibeTeliicoii'    OREGON  SHORT  LINK  A  UTAH  [4W> 
Ulred.  NORTHERN    RAILWAY    COMPiirT. 

Tbe  kct  not  odW  doea  not  (u did  Ihe statute       Kf.  in  Brr., 
of  MfirflBDd  of  1881,  kbove  dted)  codUIq  an  «. 

expreM  gnmt  of  JurMlclioD  to  tike  probate  of  JANE  8K0TT0WE. 

irillt  of  real  e»tftl«,  tnil  It  doea  not  mentton 
Bucb  wilU  mt  ftll.  The  leadtog  wordi,  "The 
record  of  ftUf  will  or  codicil,"  In  the  flral  Hoe 
of  tbli  wt.  kre  no  more  general  than  tbe  cor- 
reiponding  words,  "An  attested  copy  at  any 
will,  testumeDt,  or  codicil,"  la  the  almllar  pro-  .„^  „  .  „ 
TialOD  of  the  atalutfl  of  Maryland  of  1708.  T^/i  oninJ 
_i.i_i. 1 ij  I 11.1. ;.    i_     n Ik.,  _         "      ""■"• 


state  court  descrtblos  defeQd> 
ant  u  a  cortmntloa   duly  orgaahed,  Bilidns, 


wblcb  were  held  by  ibis  courr,  In   DaTbg  t.  tUatanrof  Itt  ooriiormta  powen  depend  upoo 

Maytr,38V.&.  10  Wheat. US, 471,  473 [6: 367,  le«Wlationot  OoncmsMaitoflvelta  risht  of 

808.  889],  not  to  embrace  wills  of  real  estate,  removal  to  a  Vederal  eourt,  ilthoaBb  acta  of 

4S9]  which  *Ihe  courts  had  no  aulbority  lo  CoiupvM  ma;  Bare  made  tbe  deteodaot  a  oorpo- 

admit  to  probate,  allbougb  tbst  slalute  Id  otber  railoD  in  certain  terrttortes. 

clauses  (as  this  act  doe*  not)  applied  by  oeces-  1   TberpdenaquestJoD.  or  theBMemletaanwUr 

•ary  Implication,  and  even  by  eipreH  words,  "'  *"'  defendant  oompanr.  muM  appear  iiam 

10  sudi  wills.  *^  oomplalat  In  tlie  aotiOD  In  order  to  Jusuff  a 

Congress,  "when  fr^mlnf  the  act   o(  IBM,  "■no""- 

cannot  be  supposed  to  have  been  laooranl  of  *■   An  »ot  ot  Conmem  oonferrlna  on  i 

the  provision  relating  lo  evidence  in  the  Stat  S^""."  P^T?,"""' '*^."  "•  """"^      ^     _ 

me  of  ITW,  which  had  been  part  of  the  law  i'S,  "i«  «  -^^"^  ."ir.r'^"           "^"^ 

«  .1-    m  I  J  .    «  .-,  ,      Lr     *  "^         I            .^  ternloriea.  m  as  lo  entilLe  It  when  operatlnff  a 

of  the  District  of  Colnmbl,  for  nearly  ninety  „,j^^  ,„  ^^  ,„„ „,  ,„  „i,^„„  ,„oi^„,U 

years;  nor  of  tbe  construction  which  this  court  to  remove  a  cause  aRBlnit  It  to  a  IWoral  oourU 

bad  given  to  that  provialon;  nor  jet  of  the  ,^          ^ 

want  of  any   statute  concerning   recorda  of  i"°-  "'l 

wlllB  admitted  to  probste  elsewhere.  Arffued  3lareA  17,  1896.  Ikeided  ApHltO,  1896. 

There  may  be  some  difficulty  In  ascertaining 

the  mollte  of  Congress  lo  paaslng  tbe  set  of  IN  ERROR  to  the   Supreme   Court  of    the 

1888.    But  difficulty  in  ascenalning  the  motive  -1-    Biaie  of  Oregon  lo  review  a  Judgment  of 

of  Congress  Is  but  a  slight  foundaiiun  for  at-  that  court  atflrming  Ibe  Judgment  of  the  Clr- 

trlbutlng  to  It  an   intention,  unexpressed,  to  cult  Court  for  Waxco  County  In  Ibat  tttale  In 

confer  upon  the  courts  of  probate  wilbln  the  fnvorof  (be  plaintiff,  Jane  Skottonc.  against 

District  of  Columbia  an  authority  over  wills  the  Oregon  Short  Line  &  UlsL  Northern  Rail- 

of  real  estate  which   they   never  had   before  way  Company  for  damaites  for   personal   In- 

■Ince  tbe  District  was  flrat  organized.  Junes  caused  by  the  negligence  of  that  com- 

We  regret  to  be  compelled  lo  differ  In  opln-  pany.     Affirmed. 

Ion  from  tbe  court  of  appeals  of  tbe  Dlalrict  of  Bee  same  case  below,  23  Or.  430,  leL.R.  A. 

Columbia,  which,  since  the  decision  below  In  OSS. 

the  present  caae,  has  held  that  tbe  record  of  a  „                 ^     ir      r      .     «• 

will  admiited  to  probate  In  the  District  before  Statement  by  Mr.  JaOw  SUru: 

tbe  passage  of  Ibe  act  of  1888  was  compelent  This  was  an  action   brought  in   the  circuit 

evidence  of  the  Utle  to  real  estate  In  an  action  courl  of  tbe  state  of  Oregon  for  Waacocounty. 

brought  since  its  passage.     But  the  queailoo  by  Jane  Skottnwe   against  the  Oregon  Short 

appears  by  the  report  not  lo  have  been  argued  Line  &  Utah  Northern  Railway  Company,  for 

by  counsel  or  much  discuned  by  the  court.  P* "on»l  injuries  allemd  to  have  been  caused 

Barbour  T.  Moon.  4  App.  D.  C.  685,  648.  544.  by  the  DBgligen™  of  defendant  companv^  The 

The  result  Is  thai  the  supreme  court  of  the  complaint  was  fliedon  October  81,  1880  and 

District  of  Columbia,  upon  tha  application  for  "^  November  10,  1890   the  defenilani  filed  a 

probate  of  the  codicil  in  question,  had  no  au  petition  for  the  removal  of  the  cause  from  the 

thoriiy  to  determine  upoh  its  sufBclency  to  state  court  Into  the  circuit  court  of  the  UnlMd 

paaa  real  estate;  and  thai  its  order  In  this  re-  9'«'«^  ^This  petition  was   denied;  to   wblch 

spect  must  be  modified.  run ng  the  defendant  excepted. 

That  the  codicil  was  sufficiently  proved  to  The  case  waa  proceeded  In   and  trial  on  the 

pass  personal  properly  was  not  controverted  '""'f  'n  Ihe  sU»te  court  resulted  In  a  verdict 

at  the  bar         i^    '^   '  and   Rudiment  In  favor  of  the  plaintiff  in  UM 

Judgment  rttermd.   emd  torn  rtnandtd  for  sum  of  110.000.     To  this  Judgment  a  writ  ot 

furlhar   protMdingt  in  eor^formitj/    wiCA    thit  noh.-^.  t«  renweoi  o/ «.«« imder  ™«t  o/ IM,- 

^"■*<"*<  rtllzemhip.-aee   note  to  Merer   v.   Delaaaie  R. 

Jfr   CTi«'A«tt!«rQll.ptooknopartlnthe  ^^^i^^^bvoMoftieoor  nor,  d<f«id<iMi.' 

eoosideration  and  decisloD  ot  this  case.  upanMe  eDntrot)ersln,-aee  note  to  Bloane  v.  An- 

Ai  to  removal  ot  causa  to  ITnltsft  Stotss  ocnwls  far 
local  prefudlcf*.  see  note  to  Oalnee  v.  FueDte*.& 
G£4,  and  Jeffenou  v.  Driver.  2B;  WT. 

AitortmovaiofeaiuafrrmiUUctn  Ftdsnil  covrlt 
tnhert  Untied  Slam  CcmstUutlDn.  act  of  Oongnm,  or 
Irealvcofnuln^uutton,— see  note  to  Little  Tork 
Gold  Wash.  *  W.  CO.  V.  Keyes.  U:  MS. 

At  to  tlnU  Tightn  remoailof  tavta;  wMn  As- 
n<(d.-see  note  to  CIvU  Blcbti  Caaea.  IT:  St. 

"SO.  9. 
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1  inlo  ute  circuit  court  of  the  United 

SlBlBB. 

Tbe  lupreme  court  of  the  state  afflrmed  the 
Judgment  of  the  trial  tnurt,  Knd  a  writ  of  error 
was  allowed  to  tbu  court. 

Utitn.  John  H.  Thnraton  and  John  F. 
Dillon,  fur  plsiDllfT  In  error: 

Tbe  cnrpoiBie  exUteace  of  the  defendant 
can  only  be  shown  by  its  charter  or  articles  of 
Incorporation  and  by  reference  to  the  alatule 
or  slalutes  authorizing  It  to  become  a  corpora- 
tion. A  corporation  cannot  eziat  as  such  ei- 
cept  b;  Bulhoiitj  of  law. 

The  power  of  Congress  to  create  a  corpora- 
tion or  to  take  a  corporation  already  eiisting 
end  to  coaler  addiiional  corporate  franchises, 
Vighia,  and  privileges  upon  it,  is  undoubted. 

California  v.  Central  P.  R.  Co.  127  U.  8. 
89  m-.  157).  2  Inleoi.  Com.  Rep.  ISA. 

The  consolidated  corporation  is  created  by 
the  '  action  of  each  of  the  toTerelgntiee  by 
which  its  conslilueuls  were  created. 

AatAva  S  L.  R.  Corp.  v.  Botlon  A  L.  R. 
Corp.  136  U.  S.  SH  (84:  368). 

If  tbe  right  ot  consolidation  or  if  any  of  tbe 
corporate  powers  of  the  plainliS  in  error  de- 
pend upon  the  legislation  of  Congress,  and  can- 
not be  wholly  determined  without  reference  to 
and  construction  of  the  laws  of  the  United 
Stales,  then  the  cause  roust  be  one  arising 
under  Ihe  laws  of  the  United  Blalea. 

Union  P.  R.  Co.  v.  Mgert  i''Paeifie  R.  Re- 
moval CatftT),  115  U.  11  (29:  323). 

Mr.  Alfred  8.  Bcnnatt,  for  defendant  In 

t  cornea  wlibin  Ihe  rule  that  Ihe 


Tenneuee  t.  Vnion  it  P.  Baak.  1SS  D.  8. 
454  (88:  512);  Cl-af^U  v.  Watertcorlh.  IS-'J  V. 
B.  10:^  (89;  S&y.  Eatl  Lake  Land  Co.  >.  RrotCTi. 
155  U.  S.  483  (3fl:  231 ,;  P^lal  Telfg.  Cable  Co- 
T.  United  StaU*  {.■•Poital  Teltg.  CabU  Co.  v. 
Alabama-),  15S  U.  S.  482  <:iO:  23]};  Caj^iv. 
Tuat  &  P.  R.  Co.  67  Fed.  Rep,  9;  Hagyin  ». 
Lewii,  06  Fed.  Rep.  19S. 

Tbe  doctrine  of  these  cases  has  become 
Ihe  settled  law  in  Ibis  court,  and  has  since  been 
followed  g^nerajly  by  tbe  Federal  circuit 
courts  and  tbe  slate  courls. 

Caplet  V.  Teiat  A  P.  R,  Co.  and  Hoggin  v. 
Levrii,  Mupra. 

Tlie  pelilion  for  removal  nowhere  directly 
alleges  an  abandonment  of  ibe  corporate  exist- 
ence under  the  teirllorial  laws  or  au  accept- 
ance of  the  grants  conferred  by  tbe  acu  of 
Congress. 

St.  Louit,  A.  A  T.  H.  R.  Co.  v.  IndianapoOt 
A  at.  L.  R.  Co.  9  Diss,  144. 

An<l  tbe  allegation  of  facts  showluE  a  Fed- 
eral questloo  must  be  clear  and  explicit  and 
DOl  depend  upon  inference  or  couclusion  of 
law. 

lAnit  York  Gold  Wadt.   &  W.  Co.  t,   Keye*. 
96  D.  8.  1B9  (24;  6.58);  CarKn  v.  Dunham.  121 
V.    8.  421   ISO;  903j;  TrafUm   s.  Mouguet,   4 
Sawy.  178. 
IttS  U.S. 


Mr.  Justice  SUraa  delivered  the  oplulon  of 
the  court: 

lo  the  complaint  the  defeadanlwaa  deacrtbed 
as  "a  corporation  duly  organized,  exiatlng, 
and  doluff  bualneM  in  the  state  of  Oregon." 
Tbe  accident  which  caused  plalolilfi  Iniiiriea 
was  alleged  to  have  laken  plsce  at  The  Dulle* 
on  the  Columbia  river,  and  within  the  stale  of 
Oregon. 

In  the  removal  petition  the  defendant  waa 
alleged  to  be  a  consolidated  company  compoaed 
of  several  railway  corporatlona  severally  or- 
ganized and  created  under  the  laws  of  tbe  terri- 
tories of  Utah  and  Wyotningand  of  the  state 
of  Nevada,  and  under  an  act  of  Congreas.  ap- 
proved August  3,  1889,  entitled  *'An  Act 
Creating  tbe  OrecpD  Short  Line  Rallwav  Com- 

Kny,  a  CorTCralion  in  tbe  Territorlea  of  Utah. 
iibo,aDd  Wyoming.and  for  Other  Purposes," 
and  an  act  of  Congress,  approved  June  20, 
1878.  making  the  Utah  A  Northern  Railway 
Company  a  railway  corporalloa  In  the  terrilo- 
rira  of  Utuh,  Idaho,  and  Montana. 

It  was  not  claimed,  either  In  the  petition  for 
removal  or  lo  the  answer  subsequently  Sled, 
tbat  the  defendant  company  had  any  special  de- 
fense ariBing  under  the  acts  of  Congress,  wlilch 
*conaiilutca  a  Federal  question  over  [401 
which  toe  courts  of  Ibe  United  State*  bad  vi.- 
elusive  JurisdlcttoD;  but  the  contention  Is  llint. 
ir  any  of  the  corporate  powers  of  a  railroad 
company  depend  upon  tbe  legislation  of  Gun- 
gress,  the  rigbtof  removal  exists. 

Congress  has  frequently  conferred  upon  rail- 
way companies  existing  under  territurlHl  or 
Slate  laws  addllioual  corporate  fraiiciil>«s, 
rights,  and  piivlleges.  and  Its  right  to  do  so 
cannot  be  doubled.  Thus  It  was  held,  in  Ci^i- 
foinia  V.  Centrai  P.  S.  Co.  127  U.  8.88 
[^3;  157,  3  Inters.  Com.  Rep.  lHa],  tbat  Con- 
greu  possessed  and  validly  exerrUed  Ibepiiwer 
to  create  a  system  of  rallroHds  connecting  the 
east  with  the  Paciflc coast,  traversing  stales  as 
well  as  territories,  and  lo  employ  the  agency  of 
Stale  as  well  as  Federal  corporations. 

And  it  must  also  be  conceded  tbat  it  was  de- 
cided in  Ihe  P,ieifle  Railroad  Renunal  Cana.nH 
U-  B-  I  [29:  819].  tbat  wbere  corporations  cre- 
ated by  acts  of  Coagreas  have  become  consoli- 
dated with  stale  corporatlona,  and  where  "the 
whole  being,  CHpacities.  authority,  and  olillga- 
tioDs  of  companies  so  consolidated  are  so  based 
upon,  permeated  by,  and  enveloped  in  the  acls 
of  Congress  that  it  is  impracticable,  ao  far  as 
tbe  operations  and  transactions  of  tbe  com- 
panies are  concerned,  to  disentangle  their  qual- 
ities and  cspaciiies  which  have  their  source 
and  roundaiioD  in  these  acts  upon  iboso  which 
are  derived  from  stale  or  territorial  authority." 
that  euits  by  and  agalual  such  corporations  are 
"suits  arising  under  ihe  laws  ot  the  United 
Stales."  and  removal  as  such  from  slate  courts 
into  circuit  courls  of  tbe  United  Stales. 

Even  If  the  acls  of  Congress  ot  June  20, 
1878.  and  August  2,  1882,  so  far  conferred 
siibslantlal  rignts  and  privileges  upon  the  ter- 
ritorial and  Slate  corporations,  consolidated  as 
Ibe  Oregon  Short  Line  A  Utah  Northern  Rail- 
way Company,  as  lo  bring  that  company 
within  tbe  doctrine  ot  the  FOeiJie  Railroad  Re- 
moval Gate*,  yet  we  think  that  the  present  case 
comes  within  the  rule  that  the  Federal  ques- 
tion or  the  Federal  character  of  the  defeoiiant 

r~         I  >*^ 
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Gompray  miut  appear  from  tbe  complaint  in  I 
tbe  icIioD  in  order  lo  Juilify  b  remnTal,  and 
tbat  aucb  Federal  queslton  or  character  doea 

40S]  'TlierelsDO  propriety  in  further  con- 
alileringlhat  rule.becaUBGlhereamnaof  it  were 
fullv  aet  fnrlb  in  the  caseof  Teniu—Be  v.  ITnion 
A  P.  Banh.  1S2  U.  8,  454  [SS:  Sli],  and 
■ealn  la  (he  verv  recent  cases  of  OhapptU  t. 
WalertBortA.  I&S  U.  B.  102  [30:  BA];  Eatl  Lake 
Land  Go.  t.  Jtroian.  ISS  U.  6.  48U  [80:  2S3ji 
and  Potlal  3'eUg.  QMt  Co.  v.  UniUA  State* 
("Pb*tal  Ttltg.  QMt  Of.  t.  Alabama"),  100  U. 
8.  483  [30:  281]. 

The  conclusion  reached  In  those  caaea  mav 
be  briefly  aialed  thus:  Under  Ibe  acls  of  March 
8.  1S8T(34  SlaL  at  L.  fi52,  cbnp.  8TS).  aod 
AugUBllS,  1888  (3C  Slat.  atL.  4K8,  chap.  860). 
a  case  (not  depending  on  the  cllizenaiilpul  Ibe 
parties,  Dor  odierwise  specially  provided  for) 
cannot  be  removed  from  a  state  court  Into  tbe 
drcult  court  of  the  United  Slalea,  as  one  aris- 
ing under  the  Constitution,  laws,  or  trraiiea 
ot  the  Uoited  States,  uoleta  tbat  appears  by  tbe 

[iiyntiR'aatatementofblaown  claim;  and  Lhal, 
t  it  does  Dot  so  appear,  the  want  cannot  be 
Bupplled  by  any  siatement  In  the  petition  for 
removal  or  In  the  subsequent  plead  I  nga. 

Tbe  couKsel  for  the  plalntiS  Id  error  do  not 
seek,  as  we  understand  them,  to  obtain  a  re- 
consideration of  this  question,  but  Ihey  ad- 
vance an  inKenloua  argument  to  distinguish 
tbe  present  from  those  cases.  It  Is  claimed 
tbat  when  a  bill  of  complaint  or  declaratEoo 
alleges  Ibat  the  defendant  ia  an  Incorporated 
company  it  thereby  lenders,  or  Impllclllj  al- 
lele, tbe  charter  or  articles  of  Incorporation 
of  tbe  cor|>oratloD,  including  all  these  si atul«B 
and  granls  of  power  under  and  by  virtue  uf 
which  is  acquired  the  ripht  to  become  a  cor- 
porallon  ancl  to  exercise  corporate  powers  and 
privileges.  In  the  words  of  ihe  plaintlR'i 
brief:  "It  must  be  held  tbat  the  complaint  al- 
legea  all  these  facta  which  It  would  be  uecessary 
for  Ibe  plaintiff  lo  prove  were  each  and  every 
allegation  of  tbe  compliinl  denied  by  answer. 
For  the  purposes  of  determining  as  to  whether 
or  not  tbe  defendant  could  remove  ou  tbe 
ground  that  tbe  suit  was  one  arising  under  tbe 
Conslltution  and  laws  of  tbe  United  States  (ni 
the  petition  for  removal  must  be  filed  on  or  be- 
fore  tbe  answer  day)  It  must  be  assumed  that 
the  cause  of  action  upon  which  the  suit  is 
broujiht  arises  upon  all  tbe  facia  which  it 
would  be  necessary  for  the  plaintiff  to  prove  to 
malnlaiu  his  cause  of  aclion,  and  among  the 
496Jinost 'important  of  those  facts  are  tlie  cor- 
porate existence,  the  corporate  character,  and 
the  corporate  powers  of  the  defendant  com- 
pany." 

Applying  Ibeae  propositions  to  the  case  in 
band,  It  Is  contended  tbat.  when  the  plaintiff 
alleged  In  her  complaint  tbat  "the  defendant 
la  a  corporation  duly  organized,  existing,  and 
doing  business  in  the  slate  of  Oregon,  and  us 
such  corporation  Isand  was,  at  all  tbe  timesand 
dalen  hereinafter  mentioned  and  long  prior 
thereto,  in  tbe  operatioii  of  a  railroad  running 
from  Portland,  Oregon,  to  Tbe  Dalles  and  Pen. 
dieton.  Oregon,  and  other  places  further  east, 
generally  known  as  the  Oregon  Railway  A 
Navlgutlon  Company's  line  of  road,  ana  Id 
cocnecLlon  thercwlili  and  Incident  thereto  baa 
been  for  siicb  time  and  now  ts  In  the  posaes- 
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aton  of  and  operating  a  line  of  boats  running 
from  The  Dalles,  Oregon,  to  Portland,  Oregon, 
together  with  all  tbe  bridges,  wharf  boats, 
ways,  etc.,  used  in  getting  to  and  from  ttia 
landings  of  the  aforesaid  line  of  boats,  and 
bad  b^n  and  wai  and  atUI  Is  carrying  pasaen- 
gers  for  hire  thereon  aa  a  common  carrier  for 
hire."  she  mual  be  deemed  to  have  thus  alleged 
and  brought  to  tbe  knowledge  of  tbe  court 
tbe  entire  legal  history  of  the  defendant  com- 
pany, Ita  various  component  ports,  with  thetr 
aeveral  acts  of  Incorporation,  and  parlicuiarlj 
tbe  two  acts  of  Congress  before  referred  to, 
and  that,  with  this  Information  thua  spread 
before  It,  the  court  was  obliged  lo  perceive 
tbat  the  defendant  company  was  within  tbe 
rule  laid  down  in  Ibe  Paiifie  Railrotut  Removal 
Cate;  IIS  U.  8.  1  [39:  310].  and  eotllled  to  re- 
move the  case  into  the  circuit  court  of  the 
United  States. 

We  think  tbe  uneoundnesa  of  the  propoal-, 
tlon  relied  on  by  tbe  plainllft  in  error  may  be 
sulficieDtly  shown  by  tbe  very  lest  which  its 
counsel  suggest,  namely:  What  laols  would  It 
be  DBceaaary  for  the  plaintiff  to  prove  to  main- 
tain ber  actiooF  Suppose  tbe  complnint  In 
tbe  present  case  to  bave  been  traversed  by  a 
plea  of  the  general  laaue.  would  it  have  been 
necessary  for  the  plaintiff  to  prove  any  other 
facts  than  those  alleged?  Evidence  tending 
to  show  that  a  company,  styled  the  Oregon 
Short  LineA  Utah  Norlbern  Hallway  Company 
wasoperatingandconduclinga  line  of  milroad 
between  'Portland,  Oregon,  and  Tbe  [497 
Dallea,  Oregon,  aa  a  common  carrier  for  hire; 
tbat  ihe  piMnliff,  as  a  passenger  tor  bire,  was 
Injured  while  In  the  lawful  use  of  such  rail- 
road; that  the  injuriea  were  caused  by  Ibe 
defendaat's  negligence:  and  tbe  nature  and  ex- 
tent of  Ibelnjurieathuacaused,— would,  if  be- 
lieved by  the  jury,  have  clearly  sustained  tbe 
material  allegations  of  the  complaint.  To 
justify  a  recovery  In  sucb  a  case  it  would  not 
be  necessnry  for  tbe  plaintiff  to  allege  or  to 
prove  tbe  extent  end  nature  of  the  defend- 
ant's corporate  powers.  The  defendant's  lia- 
billly  did  not  arise  out  of  Its  grants  of  rights 
and  privileges  from  tbe  several  territories  or 
from  tbe  United  States.  It  grew  out  of  Its 
negligence  and  misconduct  In  tbe  manage- 
ment of  a  railroad  In  tbe  state  of  Oregon,  into 
wblcb  elate  it  Is  not  pretended  that  It  entered 
by  reason  of  anything  contained  Id  any  met  of 
Congress. 

It  Is  urged  that,  as  the  plainllft  alleged  that 
Ihe  defendnnt  was  "a  corporation  dulv  organ- 
lied,  existing,  and  doing  buiiness  In  the  state 
of  Oregon,'  there  would  have  been  a  fatal 
failure  in  the  proof  It  no  evidence  was  ad- 
duced to  show  the  nature  and  character  of 
the  plaintiff's  charier.  We  do  not  think  »o. 
As  already  said,  thoee  allegations  were  sutD- 
ciently  suatained  by  evidence  of  tbe  defend- 
ant's actual  operation  and  management  of  tbe 
railroad.  Whether  tbe  defendant  was  a  cor- 
poration dtjurt  or  dtfaeio  was.  In  a  caae  like 
tbe  present,  of  no  Importance.  It  tbe  plain- 
tiff had  actually  undertaken  to  show  the  true 
character  and  extent  of  the  defendant's  cor- 
porate power  aa  a  lawfully  organised  com- 
pany and  bad  failed  lo  show  aucn  an  organita- 
lion,  such  failure  would  not  bave  defeated  hei 
recovery  if  bet  other  ollegaAloDa  bad  becfl 
mode  good. 

r,.„o.,=,C'.oogttii.a 
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But  even  If  Ibe  court  wu  obliged,  under 
the  allegaliona  ol  tbe  plainiifT's  coinpliilnc,  lo 
Inke  juitidal  DoMce  nl  tbe  delendtiDt  ooni- 
p&ny'a  charter,  DO  act  of  CongrtM  nas  pointed 
out  under  which  It  wan  acting  when  operating 
tbe  railroad  In  tbe  nlate  of  Oregon.  So  faraa 
appeiirB.  tbe  defendant  compsiiy  eilaied  and 
naa  doiag  bueineea  In  tbe  stale  of  Orcgoo. 
•olel;  under  tbe  autborlif  of  that  stale. 
wbi^lber  express  or  permissive.  Tbe  two  acta 
nf  CiiQgresa  referred  to  do  not  diacloaeBny  in- 
498]  lentloD  *i>n  (be  part  of  Congress  to  con 
fer  powers  or  rIgUts  to  be  exercised  outside  of 
tbe  territory  named  therein. 

Tbe  supreme  court  of  Oregon  committed 
no  error  iu  afflrmiDg  the  action  of  tbQ  trial 
court,  denying  tbe  petition  fur  removal,  and 
iUJvdffnunt  u  affirmed. 


OREGON  BHORT  LINE  &  UTAH 
NORTHERN  RAILWAY  COMPANY. 
Bff.in  Hrr., 


(8ee  9.  C.  Heponer's  ed  408.) 

Oreson  Short  Lint  <t  Utah  Norlhcrn  R.  C(p 

V  SkottoM,   162   U.   8.  490   [ante.  1048],  fo) 

[No.  148.] 
Argued  March  17. 1836.  Decided  ApritSO.  1896. 

IN  ERROR  10  the  Supreme  Court  of  tbe 
Stale  of  Oregon. 

Mfurt.  Jofan  H.  Thnrston  and  John  F. 
Dillon  for  plaintiff  in  error. 

Ht.  Atfrad  S.  BaoDett  for  deteadant  in 

Mr.  Juitict  Shiraa  delivered  the  opinion  of 
tbe  court: 

The  facta  of  this  case  are  similar  to  those  of 
tbe  caac  of  Oregon  Sliorl  Line  it  Utah  Northtrn 
BaHitay  Company  v.  Stoiloae.  Just  decided, 
sod  for  tbe  reasons  there  (civen  the  judgment 
cf  the  supreme  court  of  Oregon  it  affirmed. 

OREGON  SHORT  LINE  &  UTAH 
NORTHERN  RAILWAY  COMPANY, 
Pif.  in  Err., 

FRANCIS  CONLIN. 
{See  8.  C.  Beporter'i  ed.  m,  Itt.) 

Removal  ofeaute. 
Tbe  facts  and  alleiratlong  la  Ibis  t 
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or  fi-MlH  fomM(nijw(it(iin.»e*note  to  LtttleYork 
Gold  W«ih.  ft  W.  Co.  T.  KcTe».  84:  K<i. 

A.ttoctvangMK  Ttmntalo!  caiBtit:  (pfi«i  dtnttO, 
-tee  oote  toClril  Rlgbts  Que«.  K:  SS. 
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R.  Co.  T.  Bkottowe,  ISt  C.  8. 4KI.  nnU.  lOtS.  tbe  Mata 
oourt  oommltted  noerrorlndenylnx  tbe[H^ltlon 
tor  rpmoral  ot  tbe  cause  Into  tbe  United  atalei 

olroull  court.         ^^^    ^^^^ 

Argaed  March  17,  J896.    Deeided  April  tO, 

1896. 

IN   ERROR  to  the  Supreme  Court  of  tbe 
State  of  Oregon  to  rtvien  a  judgment  of 
that  court  atbtuiing  the  Judi;incni  of  the  Cir- 
Court  ot   Washioglon   County    in   (bat 
Stale,  In   favor  of   Francis  L'onlln.  plnintiS, 
against  [lie  Oregon  Sbort  Line  &  Utab  Ni>rtb- 
era  Railway  Company,  defendant,  for  dam- 
ages tor  personal  Injuries  caused  by  the  negli- 
gence of  tbat  coQipany.     Affirmerl. 
Tbe  facts  are  stuted  in  tbe  opioion. 
Meurt.  John  M,  ThnrateB  and  John  F. 
Dilloit  for  plaintiff  In  error. 
Mr.  Alfred  8.  Bennett  for  defendant  Id 

Mr.  Juitiee  Shiraa  delivered  the  opinion  ot 
tbe  court: 

•Tbis  Is  a  writ  of  error  to  the  supreme  [4fl0 
court  nf  the  state  of  Oreffon. aliening  error  Id  lb« 

judgmetitof  that  court  in  aftlrmiuga  Jmlgmenl 
i<r  the  circuit  court  of  Washington  county  In 
I  bat  state,  wherein  Francis  Conlin,  thedefend- 
ant  In  error  in  tbis  court,  recovered  damagea 
for  persiinal  Injuries  alleged  to  have  bMn 
caused  by  the  negligunce  of  the  Oregon  Bborl 
Line  &  Northern  I&ilwiy  Company,  plalntltf 

Tbe  only  question  presented  for  our  consld- 
cration  Is  whether  there  was  error  In  denying 
the  petition  of  tbe  defendant  company  for  re- 
moval of  the  cause  Into  the  circuit  court  of  the 
L'nited  t^lalei.  Tbe  recnrd  discloses  a  similar 
state  of  fads  and  alleKationsio  tbat  considered 
In  the  case,  juat  decided,  of  Oregon  Short  Lin* 
A  Utah  Korthem  Railway  Giri-pany  v.  Jan» 
Skotloiu.  For  tbe  reasons  there  given,  we  Bnd 
DO  error  in  the  judgment  of  the  supreme  court 
of  the  stale  of  Oregon,  and  it  l«  accordlnglr 

ED.  ALBBRTY,  aliot  CHARLES  ftORNS, 
PIff.  in  Err.. 

UNITED  STATES. 

(See  3.  C.  Reporter's  ed.  4W-aL) 

Indian,  teho  ii—memier  of  Cherokee  Hallon-^ 
jurivHction  if  Indian  tribunaU—jurttdie- 
lion  of  Federal  mart  of  murder  in  Indian 
territory — errontou$  inetructian—Jlighl  at 
ttidtnet  cf  guilt. 

I.  One  wbo  wai  not  a  Dative  Indian,  but  a  nevro 
iKim  la  slavery,  and  wbo  became  n  niemtwr  ot 
tbe  Cberokee  NaUon  under  ibe  Ireatr  ol  Ued, 
wblcb  save  blm  Lfae  rlgbts  of  a  native  (}hen>kae, 


Note.— A«  (o  fndtant  and  7ndinn  IriliM;  (Ii««r 
■tfUtunnd  rititilt:  ^irlntlclloii  nnd  eontml-ittrtbem, 
—tee  Dote  to  Worceaier  v.  OeorKta.  S;  488. 

Ai  to  parltet  in  error,  lohrr  luetttary,  see  note  to 
OwlOHSV.  Klncaonoa.  8:727. 

At  tn  canttnietton  and  opemUon  of  Inottcs,  am 
QOta  to  United  Btataav.  TIM  Ainl«ad,ta:ai. 

IMl 


ovCi)O^Ic 


SDrnEm  Court  of  rem  United  Btatbs. 


Oct.  Texm, 


Ity  to  me  crlmlDai  lawB  of  tbe  Unltnl  SebIC*. 

I;  Tbe  llleglilmate  son  of  a  nejtro  slave  wonmn 
■nd  a  Choclaw  Indlaa  takM  the  statiii  of  bla 
motber.  and  Is.  lor  tbe  purpose  of  JurlBdlcHon  of 
Federal  ciuru.  (o  be  regnrded  u  a  colored  citl- 
leo  of  he  EniiedSiatea.  and  not  as  a  luemtier  of 
tbe  Ctierokeo  Nuilon.  In  wblcb  he  bastbe  rlsiitui 
rtslde  and  bold  pereooal  properly  by  virtue  of 
bi9  marrlB^e  with  ■  Cherokee  womap. 

i.  Tbe  word  "parCla."  Id  tbe  Cberokee  treaty  of 
July  IB,  tew.  art.  IS.  and  tbe  art  of  Oonnrees  of 
Hay  £.  ISGO.  givloB  exclusive  jurlsdlrtton  to  tbe 
Indian  trlbuoals  of  dvll  and  criminal  casee  In 
vhlch  memben  of  the  nation  shall  be  ibe  only 
parties,  means  parlies  to  tbe  crime,  and  not  ilm- 

1.  Tbe  murder  of  a  colored  cItlieD  of  tbe  United 
Stales  resldlns  In  the  Indian  terrliory  as  the  hus- 
band of  an  Indian  woman.br  another  negro  who 
Isao  adopted  citizen  of  the  Cherokee  Nation,  la 

benof  tbat  nntloabrDatlTlIy  oradoplion.  with- 
lo  tbe  meanlns  of  tbe  Cherokee  treaty  of  July 
IB.  1886,  an.  IS,  and  the  act  uf  Coucrefs  of  May  2. 
I8B0,  giving  exuluslTe  Jurisdiction  of  such  cnmce 
to  Che  Indian  tribes,  but  Is  wlibin  the  lurlsdio- 
Ilon  of  a  Federal  court 
i.    AmBDwhoBndg  another  trying  to  obtain  ac- 


ceMlo  bis  wife's  room  In  tbe  algbt-tlme  by  oi  ep- 

bim,  but  may  employ  such  foroeasmaj"  henec^a- 
■arr  to  prerent  his  doing  so:  and  it  tba  other 
tbreateos  to  kill  btm.  and  makes  a  motional  If  to 
do  BO.  and  puta  him  In  fear  of  bla  llle  or  of  great 
bodily  barm,  he  Is  not  bouad  to  retreai,  but  may 
use  such  forcesslaoecpssaryto  repel  the  aaauli. 
B.  Ad  Inetruailon  that  flight  "Is  a  nlent  admlsslOD 
by  tbe  defeodant  that  be  tsuuvilling  or  unable 
to  face  tba  cane  against  him.  It  Is  Id  some  sense. 
feeble  or  strong,  aa  the  case  may  be.  a  confea- 


npoD  the  fact  of  flight,  and  allowing  i 
Infer  that  this  fact  alooe  k  suOclent 
preaumptlon  of  guilt. 
.  It  is  matter  of  oommon  knowledge  that  men 
who  are  entirely  Innocent  dosometlmea  fly  from 
the  scene  of  a  crime  through  (ear  of  being  ap- 
prebeoded  as  the  guilty  parllea.  or  from  an  nn- 
wllllngness  to  appear  aa  wltaesseil. 


[N  ERROR  to  the  Circuit  Court  of  tbe  Uoiled 
States  Tot  the  WeBtem  District  of  Arkaosas 
o  rcrlen  a  judgment  of  tbat  court  conrlcting 


Ai  Fn  IhrcnU  bu  ieemMd  in  tottl  Af  ftomfcldf.' 
vtttnaJmlnUitt  fit  evidcntc— aee  note  (o  Wlgglna  t. 
Ulab.  m-.UL 


aod  Bbo  a  permi 


When>  a  dwelling  houselsaaaalled  witb  the  la- 
tent to  take  life  or  Infl let  great  tiodlly  barm,  the 
owner  or  occupant  may  lawfully  use  such  fatal 
means  to  protect  himself  and  family  as  would  be 
necessary  If  met  by  his  aasallant  taoe  to  face  In  any 
other  place.  He  la  not  bound  to  retreat,  but  may 
kill  bis  aasallant  If  It  reasonably  appears  to  be 
neoeesnry,  tor  the  protection  of  the  dwelling.  Ua- 
Pberson  t.  Eiate.  SS  Ga.  ITS;  Hudglns  v.  Stale. 
E  Ga- 1':3:  State  t.  Horskln,  1  Hou^t.  Crlm.  Bep.  lliil 
Uorgau  V.  Durfee,  W  Mo.  489.  33  Am.  Rep.  NKl 
Pond  V.  People,  8  Mich.  160:  Gtate  v.  Peacock,  40 
Oblo  !^t.  SSS:  Sute  v.  Patieison.  «fi  Vu  SOI.  12  Am. 
Rep.au. 

On  ihelrlal  of  S  (or  the  murder  of  B.  held,— that 
irS  shots  under  a  reasonable  apprehension  tbat 
Ihe  deceased  Inicnded  lo  burn  the  dRelUng  bouse 

ony.  and  ihat  ihere  was  Imminent  daniteroreucb 
desljra  being  carried  luto  eieouilon.  he  was]Uit1- 
fled  In  so  dolna.  ibougb  such  danger  was  unreaL 
»ton>^ao  V.  Com,  SS  Qralt.  SaT. 

Dndcr  tbe  Cnlirornia  crimes  act  I  2».  hlUlng  an- 
other Is  ]u5tlQable  only  wben  entry  Inlo  a  hablta- 

to  some  person  therein,  or  for  the  purpoee  of  oom- 
mllllnHa  felony  by  Tlolcnce.  People  v,  Walsh,  43 
Cal.44T. 

Where  a  person,  after  using  gentle  means  to  ex- 
pel another  from  his  house,  resorts  to  violence  and 
la  resisted,  be  may  use  force  eniugh  to  overcome 
.    State  1.  Dugan,  1  Boust  Crlm. 


nie  fact  tbat  tbe  deceased  vaa  a  i 
In  the  bouae  of  another,  hailng  entered  with  the 
consent  of  one  who  bad  no  rlgbt  lo  give  It  will  not 
Justify  a  homicide.    People  v.  Borlon.  4  Hlcb.  87. 

A  building  88  feet  distant  from  a  man's 
house,  used  for  preserving  the  nets  employed  In 
tie  owner's  ordlnair  ooonpetloD  of  a  ftabniiiaa, 
IflftS 


ent  dormitory  for  bis  aerv- 
w  a  pario(  his  dwelling,  though  nntln- 
tbe  bouae  by  a  fence.    Pond  v.  People. 

a  mete  irespasa 
upon  tbepniperty  other  than  ababllalion.  and  not 
to  prevent  a  forcible  felony.  Is nntlustlllable  orez- 
'  cusable.  Story  v.State.n  Ala.SASlmpeonv.Slata; 
MAla.  I.  31  Am.  Rep.  l:l4oles  V.  Sute.U  AlR.31.a> 
Am.  Dec.  711;  Harrison  v.  State.  St  Ala.  87.  80  Am. 
Dec  ISO:  Carroll  v.  Stule,  SIAIa.  38.  GS  Am.  Deo. 
lai:  Johnson  v.  Slate,  17  Ala.  618:  People  v.  Hon- 
shell,  10  Cal.  88;  State  v.  Moure,  81  Conn.  4TS.  83  Am. 
Dec.  IH:  Monroe  v.  State,  S  Ga.  H6:  Daiison  v.  Peo- 
ple, BO  III.  XZI;  HcHanlel  v.  Slate.  B  Smedes  &  H.  401. 
47  Am.  Dec  Bh  State  v.  Forayih.  SB  Ho.  067;  People 
V.  Divine.  1  Edm.  Bel.  Cas.  Ut;  State  v.  Bnindoo,  8 
Jones.  U  463;  State  v.  McDonald.  1  Jones,  f.  ISl 

But  the  owner  of  property  Is  JusUfled  In  uslpg 
(oToe  lo  eject  a  tresussKr.  and  In  killing  him  If 
necessary  to  protect  hisown  life  or  p^noo  against 
an  HBSiult  by  tbe  tretpatser  In  reslalauce  of  the  at- 
tempt to  eject  him.    Ayers  v.  State.  60  Miss.  TO. 

Homicide  in  defense  of  property  Is  azcusable 
:ut  tbe  oommts- 


Blon  of  a  forcible  or  atrocious  1 
People  V.  Flanagan.  80  Cal.  E.  44  Am.  Kep.  81; 
Slate  V.  Moore.  81  Conn.  47B,  88  Am.DeclSB;  People 
V.  Payne.  8  CbL  341;  Roach  r.  People,  77  111.  SG;  Mor- 
gan  V.  Durfee,  86  Mo.  48B,  33  Am.  Rep.  KB;  fJlly  v. 
State,  aj  Tex.  App.  L 

A  violent  and  forcible  attempt  op  A's  part  to 
bicaklnto  defendant's  tobacco  house  in  the  nlgbl- 
Hmeto  remove  a  crop  claimed  by  A.  but  which  bad 
not  been  divided,  defendant  deoyiog  A*BrlRbtto 
any  of  It  was  met  by  defendant  sbootlng  and  kill- 
ing A  with  a  single  barreled  fowling  pleoe.  loaded 
with  small  sbot  Held,  tbat  the  case  was  one  nf 
justiOable  homicide,    Farrlah  v.  Com.  81  Vs.  1. 

A  party  has  the  right  to  use  a  deadly  weapooln 
defense  of  his  olBoe.  even  to  tbe  extent  of  takinc 
bis  assailant's  life.  Momn  v.  Durtee.8e  Ho.  W, 
83  Am.  Rep.  808. 

The  larceny  of  a  hoise.  though  made  a  felooy  by 
statute,  does  not  Justify  the  killing  ot  tiM  tdoa, 
though  neceenry  to  tbe  recapture  of  tiM  hOiM. 

Storey  v.StatK  71  " 


.-     in  u.  s. 


Albkbtt  v.  Umited  8Ti>Tn. 


Ed.  AJberty,  aliat  Charle*  Burnt,  of  tbe  :_  . 
der  of  Phil  DuocsD  Id  tbe  lodtoo  territory. 
Bnenid,  and  tarn,  remanded  for  a  mm  trial. 

Statement  bj  Mr,  JutUea  Browat 
Defendnat.  »  Cberokee  negro,  who  wu 
known  bothbf  hlsfather's  name  i>t  Burnt  and 
Ihftt  of  hia  furmer  master,  Albertj,  waa  con- 
rlctPd  of  the  murder  of  one  Phil  Duncan,  ■! 
the  Cherokee  Nation,  la  the  Indian  territory. 
Tbe  Indictment  alleged  the  crime  to  have  been 
committed  May  15.  18TS,  but  It  appeared  by 
the  evidence  to  have  been  committed  In  1880. 
Upon  judgment  of  death  being  pronounced, 
defendant  sued  out  a  writ  of  error  from  tbU 
court,  Bsaignlne  a  want  of  jurisdiction  In  the 
coiirl  below  and  various  error*  In  the  charBc 
to  tbe  Jury  coDoected  with  the  law  of  homicide, 
•ml  the  Inference  to  be  drawn  from  the  Bight 
of  I  be  accused. 


Mr.  WllllMB  H.  Cra,< 


I  for  plarntifl 


Mr,  i/ui(uw  Brown  delJTered  the  opinion  of 
the  court: 

1.  The  question  of  jurisdiction  fu  this  case 
demands  a  primary  consideration.  Although 
tbe  prisoner  Alberly  was  not  a  native  Indian. 
but  a  negro  hor-a  In  slavery,  it  waa  notdiaputed 
that  he  became  a  cilixen  of  tbe  Cherokee  Na 
tion  under  ihe  Sih  article  of  the  treaty  of  1869 
(U  Slat,  at  L.  7(»,  801 ),  by  which  tbe  Cherokee 
Nation  agreed  to  abolish  slavery,  and  further 
agreed  "  that  all  freedmen  who  have  been  lib- 
eraifd  by  voluntary  act  of  their  former  owners 
or  by  law,  as  well  as  all  free  colored  persons 
who  were  In  tbecounlry  at  the  commencement 
of  the  rebellion  and  are  now  rceidenta  lliereln 
or  who  may  return  within  six  montbe.aad  their 
deecendanis,  shall  have  all  the  rights  of  native 
Cheiokeee."  While  this  article  of  the  treaty 
fi01]*gevebimtberightsoranatlveCberokee, 
It  dill  not.  standing  atime,  make  him  an  Indian 
wilbin  the  meaning  of  U.  S.  Rev.  Stat,  g  2146, 
or  absolve  him  from  responsibility  to  the  crim- 
inal laws  of  the  United  States,  as  was  held  in 
Unilcd  SlaStt  v,  Rtgert.  45  U.  3.  4  How.  667- 
S78[ll:llOV110T].iin<1  Wntmorelandt. United 
Slattr.  155  U-  I}.  S4j  [39:  2,'SS], 

Duncan,  the  deceased,  was  the  Illegillmale 
child  of  aCboctaw  Indian,  by  a  colored  woman, 
who  waa  not  bis  wife,  but  a  slave  Id  the  Cher- 
okee Nation.  As  his  mother  was  a  negro 
alave,  under  [be  rule  parlu*  ttguHnr  ventram. 
he  must  be  treated  sa  a  negro  by  birth,  and 
not  as  a  Choctaw  Indian.  There  is  an  addi- 
tional reason  for  this  In  tbe  fact  thai  he  was  an 
illefiitlmate  child,  and  took  Ihe  slalus  of  bis 
mother.  Williamian  v.  Daniel.  2a  U.  S.  12 
Wheat.  5«8  [6:  731];  Foaler  v.  MerriU.  03  U. 
8.  11  How.37Q[lB:73SJ. 

He  came,  however.  In  the  Cherokee  Nation 
when  he  waa  about  seventeen  years  of  age,  and 
married  a  freed  woman  and  a  citizen  of  that 
nation.  It  would  seem,  however,  from  sucb 
Information  as  we  have  been  able  to  obtain  of 
the  Cberokee  laws,  that  such  marriage  would 
not  confer  upon  him  the  rights  and  privileges 
of  Cherokee  cltizenahlp  beyond  that  of  reild- 


Ing  and  holding  personal  properly  la  tbe  v»r 
tion;  that  the  courts  of  the  nation  do  nul 
claim  jurisdiction  over  such  persons,  either  In 
criminal  or  civil  suits,  aad  they  are  not  per- 
mitted to  vole  at  any  elecllona. 

For  the  purpoaes  of  jurisdiction,  then,  Al- 
berly must  De  treated  as  a  member  of  [be  Cher- 
okee Nation,  but  not  an  Indian;  and  Duncan 
aa  a  colored  citizen  of  tbe  United  States. 

By  U.  a.  Rev.  tltat  g  2143,  eicept  as  to  cer- 
tain crimes,  "  the  general  laws  of  Ihe  United 
Slates  as  [o  tbe  punishment  of  crimes  com- 
mitted within  [be  sole  and  exclusive  Jurisdic- 
tioD  of  tbe  Unlled  States,  eicept  the  Dlslrict 
of  Columbia,  shall  extend  to  the  Indian 
country;"  and  by  §  2149  "  the  preceding  sec- 
tion shall  not  be  construed  to  extend  to  crime* 
commltied  by  one  Indian  against  tbe  person 
or  property  of  another  Indian,  nor  to  any  In- 
dian commltliog  any  offense  in  the  Indian 
country  who  has  been  punished  by  the  local 
law  of  the  tribe:  ortoany  case  where,  by  treaty 
sltpulatioDS,  tbe  exclusive  jurisdiction  over 
sucb  offenses  U  or  may  be  secured  1o  tbe  Indian 
'tribes  respectively."  Olivlousty  Ihlscasi  [t>02 
is  not  within  tbe  nrst  class,  because  tbe  crime 
was  not  committed  by  one  Indian  against  Ihe 
person  of  another  Indian;  nor  wltbla  the  sec- 
ond clas.",  because  there  was  no  evidence  that 
Alberly  had  been  punliibed  b^the  local  law  of 
the  tribe;  and  the  only  remaining  quealiim  Is 
wbelber.  by  treaty  stipulations,  the  exclusive 
Jurisdiciion  over  Ibis  offense  bat  been  secured 
to  the  Cberokee  tribe. 

By  article  13  of  the  Cherokee  treaty  of  July 
19,  1860  (14  Sut.  at  L.  770-803),  the  eatabllsb- 
men[  of  a  court  of  the  fulled  Slates  In  tbe 
Cherokee  territory  is  provided  for,  "with  such 
jurisdiction  and  organized  In  such  manner  aa 
may  t>e  prescribed  by  law :  Protidei.  That  [be 
judicial  tribunals  of  Ihe  nation  shall  bealloned 
to  retain  exclusive  Jurisdiction  In  all  civil  and 
criminal  cases  artslug  wlibio  their  country  in 
which  members  of  the  nitlirjn.  by  nativity  or 
adoption,  shall  be  tbe  onlgparlin.  or  where  the 
cause  of  action  shall  arise  in  tbe  Cberokee  Na- 
tion, eirept  as  otherwise  provided  In  tlils 
treaty."  It  Is  admitted  Ihal  the  present  case 
Is  not  within  the  last  exception. 

By  the  act  of  May  3, 1890,  to  provide  a  tem- 
porary government  for  Ihe  territory  of  Ukla- 
homa  and  to  enlarge  the  jurisdiction  of  the 
United  Stales  court  In  the  Indian  territory  (26 
Stat,  at  L.  Bi).  it  Is  provided,  g  80,  "that  the 
Judicial  tribunals  01  tbe  Indian  nations  shall 
retain  exclusive  jurisdiciion  In  all  civil  and 
criminal  catea  arising  in  tbe  country  In  which 
members  gr  the  nation,  bynativlly  or  by  adop- 
tion, shall  t>e  Ihe  only  partia;"  and  by  |  81, 
that  "nothing  fn  this  act  shall  be  so  construed 

to  deprive  any  of  the  courts  of  the  civilized 
_..iions  of  exclusive  Jurisdiction  over  allcaset 
arising  wherein  members  of  said  nations, 
whether  by  treaty,  blood,  or  adoplloa,  are  Ihe 
m's  partial;  nor  ao  as  to  interfere  with  the 
right  and  power  of  aatd  civilized  naliona  to 
punish  sala  psTtles  for  violation  of  the  stalutes 
ad  laws  enacted  by  tbelr  national  councils, 
here  sucb  laws  are  not  contraiy  to  tbe  trealiea 
and  laws  of  the  United  States.'*^ 

It  will  be  observed  that  while  this  act  follows 
the  treaty  bo  far  as  recognizing  tbe  Jurisdiction 
of  the  Cherokee  Nation  as  to  all  cases  arising 
JOftt 
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Iti  the  cnuDtrj.  In  whtcb  membera  of  the  antion 
SOSJ'by  omi'ril)',  or  by  adoption,  sre  the  sole 
nr  only  pitrlles.  it  omita  tbat  portion  of  the 
IStb  arlicle  of  the  Ireiity,  wherein  is  rwerved 
to  the  jiitlicial  trIbuniilB  of  the  D&Mon  pxcliisivf 
Jurisdiction  "  where  the  cause  of  actlOD  shall 
arise  lo  the  Cherokee  Nation."  and  to  that 
lent  Rpparently  aupersedea  the  treaty. 

The  real  tiueBilOD  asrefpeclsthe  Jurlsdlcllon 
(d  this  caae  Is  as  to  the  meanlDg  of  the  wordii 
"sole"  or  "only  psrilea."  These  words  are  ob- 
viously susceptible  of  two  Inierprelatious. 
They  may  mean  a  class  of  acllnna  as  to  which 
tbere  is  but  one  party;  but  as  these  actions,  If 
they  exist  at  all,  are  very  rare,  it  can  hardly 
be  supposed  that  Cougreas  inteDded  to  legislate 
with  respect  to  Ihem  to  the  exclusion  of  the 
much  tnore  numerous  actions  to  which  there 
are  two  parties.  They  may  roenti  actions  to 
which  members  of  the  nations  are  the  soli 
only  parlies,  to  the  eiclu  I  >n  of  white  men 
persons  other  than  members  of  the  nation ; 
as  resjiects  civil  cases  at  least,  thU  seems  the 
more  probable  CO  nil  ruction. 

But  the  difflciilly  is  with  regard  to  crimioF 
cases,  lo  which  the  defendant  may  be  said  i 
be  the  only  pnrty;  and.  if  not.  as  to  who  is  the 
other  parly,  the  sovereijfnly  in  whose  name 
Ibe  proaet^utioD  Is  conducted— in  this  case,  the 
United  Stales,  or  the  prospcutiog  witnca,  or. 
Id  a  homicide  case,  the  person  who  was  killed. 
Some  lipht  la  thrown  upon  this  by  (he  Tth  ar. 
tide  of  the  same  treaty,  wherein  a' special  pro- 
vision is  made  for  the  Jurisdictiou  of  the 
United  States  court  lo  be  created  In  the  Indian 
terriiory:  and  until  such  court  was  created 
therein,  the  United  States  district  ix)urt,  near 
eat  to  the  Clierokee  NattOD,  was  given  "exclu 
sive  nnginat  jurisdiction  of  all  cases,  rivil  and 
criminol,  wherein  an  Inhabitant  of  the  district 
hereinbefore  described"  (meaning  the  Can xdian 
district  of  the  Cherokee  Nation)  "abal)  be  a 
party,  and  where  an  Inhabitant  outside  of  said 
district,  in  the  Cherokee  NalioD,  shall  be  the 
olber  party,  as  plaintiff  or  defendant  in  a  civil 
cause,  or  shall  be  defendant  or  prosecutor  in  a 
criminal  cuse."  It  Is  true  that  the  homicide  in 
this  case  was  not  commftied  within  tbe  Caoa 
dian  district,  and,  therefore,  tbat  this  7tb  arti- 
cle has  no  direct  application,  but  it  bos  an  (ndi- 
fl04]rec[ •bearing upon  the ISlh  section  asm 
dicatiiif;an  inlentioD  on  the  part  of  Congress  lo 
treat  the  prosecutor  in  a  criminal  case  as  the 
Other  party  to  the  cause,  and  su  lon$;  as  the 
parly  injured  Is  alive,  it  may  be  proper  tn 
speak  of  bim  as  such;  and  this  we  understand 
lo  have  been  the  construction  generally  given. 
While  it  la  impossible  lo  speak  of  the  deceased 
Id  a  murder  case  as  a  party,  la  an;  proper 
sense,  to  a  criminal  prosecution  ngalnst  bis  as- 
aaihiDl.  It  can  scarcely  have  been  the  inienilon 
of  Congress  to  vext  Jurisdiction  in  tbe  Federal 
courts  of  cases  In  which  the  accused,  an  In- 
dian, was  guilty  of  a  felonious  assault  upon  a 
white  man.  not  resulting  in  death,  and  deny  It 
in  case  of  a  faial  termination,  upon  tbe  eroimd 
that  tbe  accu<>ed  la  tbe  only  party  to  the  cause. 
In  construlnK  these  statutes  In  their  applica- 
tion to  criminal  cases,  and  Id  connection  with 
Ihe   treaty,  there    ue    but   three    alternative 

(1)  To  treat  tbe  defendant  as  tbe  »i>U  party; 
In  which  caw  the  Indian  courts  would  have 
10S4 


j'Jilsdictloo.  whether  tbe  victim  of  Ihe  crime 
were  an  Indian  or  a  whitA  man.  In  Be  Map- 
field,  HI  U.  S.  107  [35;  eSSJ.  which  was  acaie 

of  oduliery.  In  which  the  name  of  the  proae- 
cutiijg  witness  did  not  appear,  we  held  that  m 
tbere  was  no  adverse  party,  Ibe  woman  being 
a  consenting  parly,  the  defendant  was  to  b« 
regnrded  as  the  sole  party  to  Ihe  proceeding. 

l2|  To  treat  the  Uuitei)  Slates  as  the  ot/ier 
party  to  the  cause;  In  which  case  the  Federil 
courts  would  have  Jurisdiction  of  all  criminal 
cases,  except  as  tbey  might  be  limited  by  the 
clause  of  U.  8.  liev.  8tat.  ^  2146,  providiuK 
that  such  jurisdiction  "shall  not  be  construed 
lo  extend  lo  eriraes  committed  by  one  Indian 
aeainsl  tbe  person  or  property  oi  another  In- 
dian." 

(Si  To  treat  the  victim  of  tbe  crime,  whose 
person  or  property  has  been  invaded,  as  the 
olher  party:  in  which  case  the  Federal  courts 
would  have  jurisdiction  In  all  cases  in  which 
tbe  victim  whs  a  white  man,  or  oiber  than  an 
ludian.  Under  this  construction  the  word 
"parties"  would  really  mean  partiea  to  the 
crime  and  not  simply  to  the  prosecution  of  the 

The  last  proposition  harmonizes  belter  wltb 
what  seems  *to  have  been  the  intention  or[OU5 
Congress,  asevlnced  in  thai  clause  of  U.  B.  Kev. 
Stat,  S  3148,  which  reserves  to  the  courts  of 
tbe  nation  Jurisdicifon  of  "crimes  commtlied 
by  one  Indian  against  the  person  or  property 
of  another  Indian,"  and  at  tbe  same  time 
avoids  the  anomaly  of  holding  a  murdered 
man  to  be  a  parly  to  Ihe  prosecution  of  bts 
slayer.  Upon  the  whole  we  think  it  afford* 
(he  most  reasonable  solution  of  the  problem. 
For  tbe  purposes  of  this  case,  therefore,  we 
hold  the  court  below  had  Jurisdiction. 

Tbere  were  a  number  ofeiceptions  lahen  to 
the  chari?e  of  the  court,  only  two  of  which  It 

ill  be  necessary  lo  ditcuss, 

2.  Tbe  dih  assignment  of  error  is  to  the  fol- 
lowinR  iostniciion; 

"When  he"  (the  defendant)  "is  in  that  con- 
dition, it  he  was  in  that  condition  In  this  case, 
nd  was  then  attacked  by  Duncan,  the  de* 
eased,  in  such  a  way  as  to  denote  an  intention 
.pon  the  part  of  the  deceased  to  take  away 
is.  the  defendant's,  life,  or  to  do  fairti  some 
.normous  bodily  injury,  be  could  kill  Duncan 
— when  T— provided  he  use  all  the. means  lo  hi* 
power  otherwise  to  save  his  own  life  from  thr 
attack  of  Duncan,  or  preventing  the  Intending 
harm,  such  as  retreating  as  far  as  be  i»uld.  or 
disabling  his  adversary  wliboul  killing  him. 
That  Is  still  a  duty." 

In  (he  case  of  Beard  v.  United  State;  113 
n.  a.  630  [89:  1087],  the  doctrine  o(  the  oeces- 
ally  of  reirealinj;  was  considered  by  this  court 
at  very  considerable  length,  and  It  was  held, 
upon  a  review  of  the  authorities  upon  the  sub- 
ject, that  a  man  assailed  upon  bis  own  prem- 
ises, without  provocation,  by  a  person  armed 
with  a  dcndly  weapon,  and  apparently  seekinff 
his  life,  is  not  obliged  to  retreat,  but  mar 
stand  bis  ground  and  defend  himself  witn 
such  means  as  are  within  his  control;  and  lO 
long  as  there  U  no  Intent  on  his  part  to  kill  bit 
antagonist,  and  no  purpose  of  doine  anything 
beyond  what  is  necessnry  lo  save  bis  own  life, 
is  not  guilty  of  murder  or  manslaughter  II 
death  result  to  bis  aotasonist  from  the  blow 
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Siren  bfm  under  auch  drcumstBDces.  In  de* 
TeriDR  Ibe  opialon  It  was  said  (p.  5S9[1090|): 
''But  we  caODOt  asree  (bat  the  accused  was 
under  any  greater  oblisatlon,  when  □□  hia  own 
A06] premises,  near  hie  'dwellinit  bouse,  to  re- 
treat or  run  awaj  trora  his  asuilaat,  tban  he 
wouldbave  been  iF  attacked  within  bis  dneiling 
boiiK,  Tbe  Bccu>'ed  being  wbere  Es  bad  s 
r!([bl  to  be.  on  hi<i  own  premiaea,  constilnln^  a 
part  of  bU  lesidence  and  home,  at  Ibe  lime 
tbe  deceased  appruached  hitu  Id  a  tbrealenlni; 
mannei,  and  not  baTlns  by  lani^ai^  or  by 
conduct  provoked  tbe  deceased  toasaault  him, 
tbe  question  for  the  Jury  was  whether,  witb- 
out  Qeelne  from  bis  sdrersarj.  be  bad,  at  tbe 
moment  tie  struck  the  deceased.  reaaoaBb)e 
grounds  to  believe,  and  in  good  fuilb  ttelleved, 
that  he  could  not  save  bia  life  or  protect  him- 
self from  ^reat  bodily  barm  except  by  doini; 
what  he  did,  namely,  strike  tbe deceaseil  wIlU 
li's  gun,  and  tbua  prevent  bla  furtber  advance 
upon  him." 

In  the  case  under  consideration  it  appeared 
that  Duncan,  the  deceased,  had  been  paying 
■ucb  attention  to  tbe  defendant's  wife,  tbat  It 
caused  them  to  separate,  ibe  wife  living  at  n 
Mr.  LIpe's,  where  the  killing  nccurred,  and 
defendant  making  his  home  with  some  col- 
ored people  by  the  name  of  Graves.  Defend- 
ant blmseir  worked  during  the  daT  ai  Lipe's, 
waa  trequenlly  witb  bis  wife,  and  upon  tbe 
evening  in  question  had  been  to  church  with 
ber  nod  laken  tier  home  to  Lipe's  after  Ibe 
service.  She  went  into  the  bouse  and  defend- 
ant went  back  into  tbe  lot,  where  tbe  stock 
WHS,  as  It  wag  a  part  of  bis  duly  to  lootc  after 
the  stock.  His  verslou  of  tbe  facta  was  that 
while  he  was  Id  tbe  lot  be  saw  a  window  in 
tbe  bouse,  which  opened  into  his  wife's  room, 
rai&ed,  walked  out  into  tbe  yard  and  found  ihe 
deceased  at  the  window,  and  said  to  him: 
"Who  is  that!"  To  which  Ibe  deceased  re- 
plied, wlthaooalh:  "You  will  Sndoutwbolt 
IS:"  ''and  then  made  at  me  at  that  time.  Tbst 
is  Ibe  first  time  I  bad  seen  him  there.  And 
then  I  knew  bis  voire  and  he  made  at  me  as  if 
he  liad  something  and  was  going  to  kill  me, 
and  I  had  this  lltile  pistol  in  my  pocket  and  I 
ran  tmckwards  toward  the  front  yard  and  told 
him  to  stand  off,  .  .  .  and  I  cnlled  Mr. 
Lipe.  who  got  up  and  came  to  the  door  and 
asked  what  was  the  matter;"  to  which  defcad- 
aal  ruplied:  "This  man  here  was  trying  to  gel 
up   in  your   window   where    my   wife  sleeps 


attack,  and  that  is  a  duty  springing  from  our 
own  self  interest,  because  if  a  man  can  avoid  a 
deadly  result  with  due  regard  to  his  own 
safety,  is  it  not  bttier  for  him  to  do  it  than  >o 
rush  rashly  into  a  conflict  where  he  may  lose 
his  life?  He  is  doing  It  in  tbe  interest  of  his 
life.     And,  then,  aside  from  that,  lo  Iba 


proposition,  to  give  the  defendant  Ibe  beoeflt 
of  it,  be  must  have  been  doing  what  be  bad  a 
right  lo  do  at  the  time,  and  while  so  situated 
he  must  have  tieen  attacked  by  Phil  DuncaD. 
the  deceased,  In  such  a  way  as  to  indicate  from 
tbe  nature  of  Ihat  attack,  and  tbe  way  be  was 
executing  it,  a  purpose  upon  the  part  of  Dun- 
can then  and  there  by  that  conduct  lo  lake  bis 
life,  or  to  loflict  upon  him  some  great  violence; 
and  he  must  have  been  so  situated,  si  sur- 
rounded by  danger,  that  be  could  not  get  out 
of  llie  way  o*  it.  or  be  could  not  turn  it  aside 
by  an  act  of  less  violence  tban  what  he  did  do. 
ite  must  have  exertised  rensunable  means,  in 
other  worda,  to  avoid  tbe  dreadful  necessity  of 
taking  human  life,  because  the  law  say^  tbat 
'    could  kill,  provided  be  use  all  the  iv    --  '- 
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and  then  I  moved  away — I  started  to 
avn  iraoveand  this  fellow  aayB*to  me, best 
'I  will  kill  you,  God  diimD  you,'  and  made 


me.  He  was  between  me  a'od  the  house  and  1 
was  neit  lo  Ibe  gate,  end  I  broke  for  Ibe  gale 
to  try  lo  get  out  of  bis  way.  and  as  I  broke 
for  the  gate  be  was  coming  at  me.  seemed  like 
he  was  going  to  cut  me  with  something;  I 
couldn't  lell  what  It  was  and  I  threw  myself 
around  that  way  (Illustrating)  and  fired." 

It  was  In  this  connection  that  ibe  court  gave 
Ibe  charge  covered  by  the  8th  assignment,  add- 
ing thereto: 

"If  a  man  attacks  ua  wrongfully.  If  he  la 
•eekjng  then  and  there  to  make  sn  attack  upon 
us  in  such  a  way  ns  lo.  Jeopardize  life,  and  we 
can  turn  aside  tbat  attack  without  destroying 
hia  life,  jtis  our  duty  to  do  It.  It  is  our  duty, 
tn  ilie  first  place,  to  gel  out  of  the  way  of  the 
1i:i  U.S. 


think  Ihe  charge  of  the  court  in  this 
lion  is  open  to  tbe  same  objection  tbat 
was  made  lo  the  chargein  the  case  of  titardr. 
United  Statfi.  158  U.  S.  550  [39;  1087.  1080J. 
Tbeonlyditlerence  suggested  Is  that  In  tbiitcase 
the  attack  was  made  with  firearms,  and  in  this 
■case  it  would  appear  tbat  the  dcfendant^SOK 
supposed  tbat  tbe  deceased  was  about  to  attack 
bim  witb  a  knife.  Defendant,  however,  w a* 
working  at  Lipe's,  where  bis  wife  was  slaying, 
and  if.  as  be  claims,  be  saw  a  man  In  tbe  act 
of  raising  a  window  which  led  lo  hie  wife's 
room,  it  was  perfectly  natural  tbat  he  should 
wish  10  Invesligate,  and  to  ascertain  for  what 
purpose  the  man  was  there.  It  appears  to 
have  been  so  dark  at  tbe  time  that  defendant 
did  not  recognize  deceased  except  by  his  voice; 
tbat  the  deceased  threatened,  witb  an  oath,  to 
ki)l  bim,  and  as  be  says,  "made  for  bim"  with 
a  knife.  Under  aunh  circumstances  we  Ibink 
that  a  charge  to  the  jury  tbat  be  was  bound  lo 
retreat  ns  ur  as  he  could,  or  disable  hia  ad- 
versary without  killing  him.  was  misleading. 
We  thmk  that  a  man  who  finds  another  try- 
ing to  obtain  access  to  hia  wife's  room  In  the 
nlKht-time,  by  opening  a  window  may  not 
only  remonstrate  with  him.  but  may  employ 
such  force  es  mav  be  necessary  lo  prevent  liM 
doing  so.  and  if  the  other  threatens  to  kill  him, 
and  makes  a  motion  as  if  to  do  so.  and  puis 
liim  In  fear  of  bis  life,  or  of  great  bodily  harm, 
be  is  not  bound  lo  retreat,  but  may  use  such 
force  as  is  necessary  to  repel  the  assault.  0( 
course  it  is  not  Intended  to  intimate  tbat  Ibeaa 
were  the  facts,  but  what  tbe  facts  were  waa  a 
question  for  the  jury,  who  bad  a  right  to  be- 
lieve the  defendant's  version,  it  it  seemed  prob- 
able to  tbem.  Upon  tbe  assumpli*n  tbat  the 
jury  did  believe  him,  we  think  the  charge 
imposed  upon  the  defendant  ii  res  poos  ibil  fly 
and  duty  vrhich  be  could  not  justly  be  called 
upon  to  bear. 

8.  Tbe  Ulh  assignment  of  error  was  to  the 
following  Instructions  upon  tbe  subjec^t  of  the 
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Itae  fanU  and  drcucnilancea  nhleh  led  up  to 
Ibe  kllliDK.  Ibe  facts  and  ,cfTCumiUni«s  tbat 
tnmtplred  at  the  lime  of  the  killing,  and  you 
do  Dot  Slop  iher«.  but  you  take  iDto  coniidera- 
lloDtbe  facta  and  clrcumslances  as  aOecling 
tbe  defendant  lubsequent  to  the  ktlling.  For 
Inalance,  jou  take  into  consideration  tbe  de- 
fendant's flight  from  the  country — his  Koing 
into  another  part  of  the  couDlry — as  evliteocci 
fiOOJand  you  are  to  pass  upon  the  "questioQ  as 
to  Kbelber  or  not  be  hu  tufflclently  eiplalned 
away  the  preaumption  which  the  law  says  arises 
from  flight  when  a  man  has  taken  bumao  life. 
It  Is  R  principle  of  human  nature — aad  every 
man  Is  conscious  of  U.  I  apprehend— that  ft 
he  doea  an  act  wblcb  be  is  conscious  Is  wrong, 
his  conduct  will  be  alonic  a  certain  line.  He 
will  pursue  a  certain  course  not  In  harmony 
with  tbe  conduct  of  a  man  who  li  conscious 
that  be  baa  done  an  act  wblch  li  Innocent, 
light,  and  proper.  The  truth  Is — and  li  Is  an 
old  scriptural  adage  that—'  the  wicked  flee 
when  no  man  pursueth,  but  the  righteous  are 
bold  as  a  Hod.'  Men  who  are  conscious  of 
right  have  notblng  to  fear.  Tbey  do  not  besi- 
laie  10  confront  a  jury  of  Ibeir  couolry.  be- 
cause Ibat  jury  will  protect  them;  It  will  shield 
tbem,  and  tbe  more  light  Ibfre  is  let  In  upou 
their  case  Ibe  beller  It  Is  (or  tbem.  We  are  all 
conscious  of  that  condition,  and  It  \a  therefore 
a  proposition  of  tbe  law  that,  when  a  man  flees, 
tbe  fact  that  be  does  so  may  be  taken  against 
blm,  provided  be  does  not  explain  it  awity  upon 
■Dme  other  theory  than  that  of  bis  flight  be- 
cause of  his  guilt. 

"A  man  accused  of  crime  bides  bltDself  and 
then  abecoods.  From  this  fact  of  absconding 
we  ma;  infer  tbe  fact  of  guilt.  This  Is  a  pre- 
Bumptlon  of  (act,  or  an  argutnent  of  a  fact 
from  a  fact," 

Again  upon  that  subject: 
"...  Fliebt  bv  a  defendant  la  always  rele- 
vant evidence  when  offered  by  Ibe  prosecution; 
and  Ibat  It  Is  n  silent  adminion  by  tbe  defend- 
ant that  be  is  unwilling  or  unable  to  face  ibe 
case  against  him.  It  Is  la  some  sense,  feeble 
or  atrone,  ai  the  case  ma;  be,  a  confession; 
and  It  comes  In  with  tbe  other  Incidents,  the 
etrput  dttirti  being  proved  from  which  guilt 
may  be  cumulatively  Inferred." 

Now.  Ibal  is  the  figure  tbat  flight  cuts  Id  a 
case.  It  is  aquesilon  In  this  case  whether  Ibis 
defendant  has  sufBclentl;  explained  It  here  to 
take  away  tbe  effect  of  tbe  presumption  arising 
from  fllgQt. 

Id  Ibis  connection  tbe  evidence  tended  to 
abow  that  a  da;  or  two  after  the  crime  Ibe  de- 
feodsDi  fled  from  tbe  jurisdiction  or  the  court, 
went  to  St.  Louis,  and  there  resumed  bis  father's 
B  10]*name  tnslead  of  that  of  bis  master.wblch 
be  hsd  previously  borne.  Defendant  gave  hia 
reason  for  fleeing  as  follows:  "My  heart  was 
broke,  and  J  Juat  did  not  care  tostay:  I  Iboughl 


I  would  just  go  away  from  Ibe  country  where 
I  would  sever  bear  from  my  people  so;  more. 
because  my  heart  was  broke,  and  my  cblldi 


WSM  all  ;oung  and  tbe;  bad  just  commenced 
to  toT8  me  and  my  heart  was  broke  at  tbat 
time,  and  tbat  was  the  reason  I  went  away." 


afier  tbe  commission  of  a  homkldi 

full;  coDsldend  by  ihU  court  Id  the  case  of 

lO&tt 


Hiebny  t.   ITnittd  State*,  160  IT.  S.  408  \anU. 
8A9],  In  which  a  charge,  subatantially  In  ibe 
of  (be  instruction  assigned  as  erro- 
waabeEd  to  be  tantamount  to 


languue  o 


We  do  not  And  It  necessary  to  repeat  the  ar- 
gument that  was  made  in  that  rose,  but  we 
think  It  was  especially  misleading  for  tberourt 
to  cbarge  tbe  jury  tbat,  from  the  fact  of  at>- 
scondlog.  ihey  migbt  infer  the  fact  of  guilt, 
and  that  fligbt  "la  a  silent  admission  by  tbede- 
feadunt  that  be  is  unwilling  or  unable  to  face 
Ibe  case  against  him.  It  Is  in  some  aenje, 
feeble  or  strong,  aa  the  case  ma;  be,  a  confes- 
sion; and  it  comes  In  wilb  tbe  other  incidents, 
the  eorpai  ddieti  beine  proved  from  which 
guilt  may  be  cumulative);  Interred."  While 
undoubtedly  the  flight  of  the  accused  Is  a  clr- 
cumslance  proper  to  be  laid  before  tbe  Jury,  ss 
having  a  lendeac;  to  prove  his  guilt;  at  ihe 
same  lime,  as  waa  observed  Id  Rgdn  v.  Profit. 
79  N.  T.  BS8,  "there  are  so  man;  Masons  for 
aucb  conduct,  consistent  with  innocence,  tbat 
It  scarcel;  cornea  up  to  tbe  standard  of  evi- 
dence lending  to  establish  guilt,  but  this  and 
similar  evidence  baa  been  allowed  upon  the 
ibeor;  that  tbe  jury  will  give  It  such  weight  as 
it  deserves,  depending  upon  the  surrounding 
circumstances. 

While  there  Is  no  objection  to  tbat  part  of 
the  charge  which  permits  tbe  Jury  to  tue  iDto 
consideration  tbe  detendsnt's  fllftht  from  the 
country  as  evidence  beuring  upon  *the  [All 
question  of  bis  guilt,  It  is  not  universally  true 
tnat  a  man,  who  Is  conscious  that  he  has  done 
wrong,  "will  pursue  a  certain  course  not  In 
harmony  with  the  conduct  of  a  man  who  i* 
coniclona  of  having  done  ao  act  which  is  Inno- 
cenl,  right,  and  proper;"  since  It  la  a  matter 
of  common  knowledge  that  men  who  are  en- 
tirely Innocent  do  someiiroesflyfrora  Ihe  scene 
of  a  crime  through  fear  of  being  apprehended 
BE  Ibe  guilt;  parties,  or  from  an  unwillingncM 
to  appear  as  witnesses.  Nor  is  It  true  as  an 
occppird  axiom  of  criminal  law  that  "Iha 
wicked  flee  when  no  man  pursueth;  but  tbe 
righteous  are  bold  as  a  lion."  Innocent  men 
someliraea  hesitate  to  confront  a  jury, — not 
necesaarily  because  Ibey  fear  tbat  tbe  Jury  will 
not  protect  tbem,  but  because  Ibe;  do  not  wish 
their  names  to  appear  in  connection  with  crim- 
inal acts,  are  humiliated  at  being  obliged  to 
incur  the  popular  odium  of  an  arreat  and  trial, 
-  because  they  do  not  wish  to  be  put  to  the 


Ibst  It  lays  too  much  stress  upon  tbe  fact  of 
flight,  and  allows  tbe  Jury  to  Infer  that  this 
fact  alone  Is  sufficient  to  create  a  presumption 
of  guilt.  It  certainly  would  not  be  contended 
as  a  universal  rule  (bat  the  fact  that  a  peraos, 
who  chanced  to  be  present  on  tbe  scene  of  a 
murder,  aburtl;  tberealter  left  Ibecit;,  would, 
in  the  absence  of  all  other  testlmonv,  be  nifl9< 
cient  In  Itself  to  jtisllf;  his  oonvlctloQ  lA  Iba 

We  have  found  It  Impoaelble  to  recondle 
these  fostructloDS  with  the  rullDg  of  tbis  court 
In  the  two  ctsea  above  dted,  and  are  therefore 


,Got^-"-«- 


Cbhtbai.  PiOtwus  K.  Co.  t.  Statx  or  Netad*. 


compelled  to  rttert  the  Judgment  of  tke  eourt 
Wmc,  and  lemaQd  ihe  cue,  wllb  inslructloDi 
to  grant  ft  Den  IrUl. 


BTATE  OF  NEVADA. 

(Bos  B.  0.  Beportort  ed.  GIZ-A38.) 


L  Tto  raUdltr  of  m  tti  on  uaaurTered  landi  held 
Diuler  B  rallro«d  imnt.  In  punuBnoe  at  ■  gtBle 
•Utute  lor  tbe  taxation  of  a  poaaAsory  claim  lo 
public  lands,  la  not  a  Federal  queallOD.  but  onlr 
aqiKjtlonaa  lo  tbe  ptnper  ontiitrucUoaof  tbe 
ftate  gtatute.  wbers  Oonirrai  boa  expreaalf  au- 


>D  at  tl 


tanda. 


k  No  action  on  tbe  part  < 
ture  <i  n«c«aaaiT  to  alffolfr  its  acceptance  of  tbe 
authority  conferred  br  ■  Federal  atatuta  tor  the 
taxation  of  InUrestaln  public  landa. 


■.Art 


^bemupentlve  for  the  laialioa  at  In- 
tercBis  In  public  lanila  attor  an  acl  ol  Congren 
bMButborlied  <ucb  taxation,  altbouKb  tbe  aiat- 
Utn  vben  cnscied,  wblle  comprcbcnslve  euoutrb 
to  Include  Bucb  lands,  were  InoperatlTS   aa  to 

4.  Hie  poaalbillty  (bat  public  laoda  Included  In  a 
grant  to  a  railroad  oompanr  may  turn  out  to  Im 
mineral  landa  cannot  be  >  detenae  to  a  olalm  for 
taxea  applicable  to  tbe  entire  urarn.  so  lonfr  aa 
tlie  nantea  olaluis  tbe  riBht  of 


[No».  170.  171.] 
Argued  March  tO,  1S9S.    Decided  April  to. 


IN  ERROB  to  the  Bupreme  Court  of  tbe 
State  of  Nevada  lo  review  a  judgineDt  of 
that  coun  afBrmiog  tbe  Judgroeat  of  Ibe 
District  t:ourt  of  Laorler  Gouoty,  tn  that 
State.  In  favor  of  tbe  IJlale  of  Nevada,  plaio- 
tJff,  Bgainal  the  CenUal  Pacific  Haiiroad  Cnm- 
paiif  for  the  amouDt  of  a  aiaie  Uti  and  a  county 
tBI.  Affirmed, 
See  same  caae  below.  BO  Pac  686. 

Statement  bv  Mr.  Juttice  Brown: 

ThlatMo.  ITOjwM  an  action  origlnallj  be- 

Sn  in  tbe  ilistrict  court  of  Lander  county  by 
I  state  of  Nevada  agaitial  the  Central  Pacific 
Bailroud  Company  and  its  properly  within 
such  county,  as  well  as  tbe  county's  propor- 
tion of  ita  rolline  stock,  to  recover  a  atate  tax 
Of  t5,M5.9a,and  acounty  taxof  tl7.8T0.1B. 
■     ■    ■  ■  ■  inditJ 


kvted  upon  Bucb  road  a 


U  property  for  the 


year  1888.  The  petition  prayed  for  judgment 
agalnat  Ibe  road  for  Ibe  amount  of  tbe  tax  and 
penalties  for  nonpayment,  and  attorneys'  fee*, 
and  "for  auch  other  judgment  aa  to  Justice  be- 

lOQM." 

Tbe  ault  waa  both  in  rem  and  in  pereenam, 
a  Btatuteof  Nevada  providing  for  bringing  a 
suit  against  tbe  person  lo  whom  Ibc  properly 
la  alleged  to  belong,  and  also  against  the  prop- 
erty Itself,  and  tbat  the  Judgmeut  rendered 
ahull  be  against  both,  and  be  a  lien  upon  tbe 
property. 

Tbe  railroad  company  answered  (he  com- 
plaint; denied  that  It  owned  or  possessed  any 
land  aubjecl  to  laiatloo  by  the  state,  and  dia- 
clalmed  any  Interest  In  the  laodn  described  in 
the  complaint,  utber  than  that  derived  by  and 
throueb  tbe*«t  ilulesof  (faeUnlled  BuievIO  13 
of  ISea  and  1864.  granting  lands  to  tbe  Paciflc 
rat ) roads  1  and  by  an  amendment  to  Its  answer 
alleged  that  the  costa  of  surfeylng.  selecting, 
and  paienting  aaid  landa  had  never  been  paid 
lo  tbe  United  States,  and  that  the  same  were 
due  and  uapiiid. 

Tbe  suit  was  Irled  upon  a  stipulation  m  (O 
the  facta  In  Ibe  following  language: 

"It  is  hereby  stipulated  and  agreed  Ihat  ot 
the  land  described  In  the  amended  comiilnlnt 
on  file  herein  li!l,880  acres  are  surveyed,  but 
unpaieoted.  and  the  same  were  assessed  for 
Ihe  year  1888  at  50  cents  per  acre  by  the  as- 
aessor  of  said  county. 

"Tbat  tbe  patented  lands  embraced  in  said 
complaint  amounted  to  34.128  acres,  and  the 
assessed  at  $1.25  per  acre  for  the 


plaint  193.300   i 


I  unsurveyed,  9,000 


and  SOO  acres  were  beyona  the  limlta  of  tbe 
grants  to  said  defendant  and  were  not  its  prup- 
L'Tty,  and  the  said  lands  were  aaaersed  for  aatd 
year  by  said  asseaaor  at  60  centa  per  acre. 

"Tbat  Ihe  tax  levy  for  said  year  waa  $8.60 
on  each  $100. 

"That  the  costs  of  surveying,  selecting,  and 
conveying  133,824  acres  of  said  surveyed,  un- 
patented lands  above  mentioned  have  not  been 
paid. 

"Tbat  said  defendant  has  heretofore  mort- 
gaged said  lands  described  In  said  complaint, 
and  has  at  divers  timet  leased  various  portlooB 

"Tbat  (aid  defendant  has  never  had  any 
other  posseiMlon  of  any  part  of  aaid  laoda  than 
sued  as  may  be  loferred  from  executing  aald 
mortgages  and  leases  and  bv  virtue  ot  the  land 
graoU  to  it  of  1883  and  ISM." 

Tbe  district  court  held  that  Ibe  atale  was  en- 
titled lo  recover  (or  the  taxes  levied  upon  tba 
patented  lands,  also  for  the  taxes  levied  upon 
the  unpHtented,  but  surveyed  lands,  on  which 
tbe  cost  ot  surveying  had  not  been  patdi  bu 


I ,     AMio  vihtn  an  injunction  lo  raurafn  Ihe  coUtef  (on 
:  ;  n/  a  loi  lolll  bt  i^ranWil.  aae  nota  to  Dows  v.  Chl- 
nt.  .  caeo,  «h  <>i. 

At  lo  dlreet  (area,  see  note  to  Scholey  v.  Rew.  .     At  lo  XirieiUeUon  o!  Fedena  nver  atota  eourta; 
tt:  M.  I  r.tuuttv  of  FcitraX  giuiflon;  una!  tonMlulu  Ftd- 

Aito  pnmr  ot  <ata  to  tax,  »eiB  note  to  Dobblne   cralouentfoit,— aee  aotecoBamblln  v.Weitem  Land 
V,  Brie  CouDIy  Comrs.  ID:  1032.  '  Co.  87:  Ul, 

At  lo  tale  oS  Iniultfor  laia:  ariel  «onipH,m«irtlA  I 
ata'ute  necUHTv.— see  noM  to  Williams  v.  Peyton, 
4:G18.  1 

102  U.  S.  U.  8.,  Boor  U.  8$ 
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Oct.  Tmt, 


that  It  wu  not  eutllled  to  recoTer  tor  the  taxei 
levied  upon  uniurvejed  lands. 

To  that  judgment  the  defendant  excepted, 
atatlDK  aa  one  ot  Ila  reasooa  for  auch  exrepilon 
ffl4Tlllat  the  declBlon  and  judgment  *ahowed 
Uiat  ibe  aaiiM  were  baaed  upon  tbe  tasablliif  ot 
181.886  acre*  of  auTvered,  but  unpalenled, 
laada,  at  an  aaaeaied  valuatioD  of  SO  cenia  per 
•en;  wblle  tbe  evidence,  aa  contained  In  the 
agreed  atatement  ot  facta,  aheired  that  aaid 
1S1.880  acrea  ot  iurreyed,  unpatented  lands 
contained  and  were  made  up  In  part  of  123,824 
acrea  of  land  upon  which  the  coitx  due  to  <bo 
govaroment  of  Ihe  United  Slates  for  surveying, 
selectinB,  and  patenting  the  aame  bad  never 
been  paid. 

Both  parliea  appealed  to  tbe  supreme  conrt 
of  tbe  ataie  from  the  Judgment  of  tbe  district 


tbat  Judgment  of  affirmance  tbe  railroad  com- 
pany au«l  out  a  writ  of  error  from  tbls  court. 
atst){nlng  for  error  tbat  the  supreme  court 
awarded  judgment  to  the  pl^ntltf  below  for 
tbe  taxes  aaaessed  upon  132,881  acrea  of  sur- 
veyed, unpalenled  lands,  upon  which  tbe  coals 


Another  action  (Ko.  171)  in  all  recpects  sim- 
llar  10  tbe  first,  except  In  the  amounis  claimed, 
was  subeequentl;  begun  to  recover  the  taxes 
upon  the  same  property  for  the  year  1889,  and 
waa  carried  to  a  similar  conclu^on, 

Jfr.  Wbnaler  H,  Psckli&M,  for  plaintiff 
In  error: 

Tbe  pleadings  present  •  direct  isaue  as  to 
wbeiber  the  defendant  below  bad  a  "  poeses- 
aory  claim"  In  these  lands  which  could  be 
taiiMl  or  assessed  by  tbe  stale  of  Nevada. 

The  defendant  here  has  never  bad  any  actual 
possession  of  ibe  land,  tio  far  as  shown  there 
is  no  actual  posseasion  In  any  one  to  wbicb  ii 
can  nuke  any  claicn.  nor  does  It  make  any. 
Tbe  lad  that  tbe  defeedaet  bad  mortgaged  the 
land  or  leased  it  nelllier  constitutes  actual  pos- 
cession  or  any  claim  to  such  possession;  under 
these  circumstances,  tlie  title  lo  tbe  land  not  be- 
ing subject  to  taialion,  there  Is  nothing  else  to 
tu. 

Stale  T,  CeTUral  P.  R.  Q>,  30  Nev.  372. 

This  construction  of  (he  meaning  of  Ibe 
"possesEorv  dsim,"  etc.,  in  the  Nevada  stiii 
Die  by  Ihe  DiKbest  court  of  tbet  slate,  it  is  well 
setlled.  Is  binding  on  and  will  be  followed  by 
tbls  court;  and  it  is  tlte  judenient  In  Ibis  esse 

Namith  v.  Sluldon,  43  U.  S.  7  How.  812 
(12:  1(261;  Fairfi^d  v.  GaUatin  Counts,  100  U. 
6.  47  (26:  644);  Sttjrfam  v.  Waiiamtan,  M  U. 
S.  24  How.  427  (16:  742j;  Ridingt  v.  J'lhnton, 
188  U.  S.  324  (82:  405);  Hew  York  v.  Weavtr. 
IDDU.  8.  689  (3C:  7061. 

The  title  to  surveyed,  unpatented  lands  on 
which  the  coats  of  tiurvey  have  not  been  paid 
la  not  subject  to  taxation. 

Knntat  P.  B.  (Jo.  v.  PtVKxM,  8S  U.  S.  16 
1038 


Wall.  603(31:873);  Pniott  F.  S.  Cd.v MeSiane. 
89  U.  a.  23  Wall.  444  (22;  747);  Sorthern  P.  R. 
Co.  V.  Roeknr  rHortlutu  P.  R.  Oo.  t.  TraM. 
County"),  lis  U.  8.  60U  (29:  477);  Ankmt  t. 
Clark,  148  U.  8.  345  (87:  47S). 

It  appeariaKi  ibeo,  that  tbe  state  of  Nevada 
has  taxed  lands  which,  but  for  the  act  of  C(»- 
grees  of  1H86.  are  not  taxable,  such  act  of 
Congress  baa  not  made  such  lands  taiable  un- 
der the  Nevada  statutes. 

Tbe  opinion  ot  the  court  below  devolea  torn* 
space  to  sn  attempt  to  show  thai  this  act  ot 
Congress  was  accepted  by  the  stale  of  Nevada, 
or  tbat  the  act  of  Contresa,  togeiber  with  tb* 
state  law,  formed  a  aorl  ot  composite  (ax  law 
under  which  these  lands  could  be  taxed  and 
sold.  The  assessment  Is  under  old  laws  and 
of  a  posees«pry  claim,  and  is  made  by  minis- 
terial offlcera.  These  officers  bad  no  power  to 
accept  any  act  of  Uoogress. 

Ratificstion  of  acts  or  contracts  can  only  be 
made  by  the  aame  power  tbat  could  originally 
have  done  or  made  them. 

SlarA  V.  Fuiton  amntw  Superi.  77  V.  B.  1ft 
Wall.  676  (19:  1010). 

In  tbe  series  of  decisions  on  tbe  valtdily  of 
state  lows  lailnj;  shares  in  national  banlts  Ihia 
court  basdefinilely  settled  tbe  rule  aa  to  what  la 
required  to  make  valid  state  lax  laws  tnxinr 
property  subject  lo  taxation  only  by  act  of 

li^ierarkv.  Tax  ComrM  ('•  Bank  Tar  Cair^}, 
67  U.  S.  2  Bhiek,  6S0  [17:  451).  68  U.  8.  3  Wall. 
200  (17;  798);  CAurehOl  v.  Ulim  ("  Van  AlUn 
V.  The  AiKttort"),  70  TJ.  8  8  Wall.  578  (18: 
229':J¥eio7b/-*:v.  ffMwr.lOOU.S  689  [26: 705), 

Tbe  state  lax  laws,  so  far  as  tbese  lands  wo 
concerned,  must  eonform  to  the  act  ot  L'od- 
gress.  must  lax  pursuant  to  and  in  the  manner 
pointed  out  by  tbat  acL 

Noithera  P.  R.  Co.  v.  Roekiu  ("Northern  P. 
fl.a>.v.rraiHaii/n(y",,llB  U.S.  610(29:180). 

The  act  of  Congress  does  not  and  cannot 
modify  or  amend  tbe  slate  law.  The  stHte  law 
must  have  the  same  meaeing  and  effect  before 
and  after  tbe  act  of  Congress.  No  land* 
granted  to  the  Central  Faclflc  Railroad  Coat. 
peny  can  be  taxed  by  a  ataie  prior  to  tbe  issue 
of  a  patent. 

Bar^n  v.  Northern  P.  R  09.  154  n.  8.  288 
(88:  992);  Adamt  v.  Re(d  (Uloh)  10  Psc.  730. 


enbavm,  for  defendant  In  ei. .  . 

It  Is  only  tbe  possessory  daim  to  this  land 
tbat  Isasse^ed;  thethiot;  attempted  to  be  taxed 
is  BomeibIng  less  than  the  fee. 

MeOoon  v.  Scale*.  70  U.  8.  9  Wall.  98  {Vt-. 
I>4S);  Black.  Tax  Titles,  g  129. 

Against  such  assessment,  whatever  may  be 
said  of  its  validily  otherwise,  no  objection  could 
be  made  on  the  trround  that  It  was  an  attempt 
to  Eubjecl  the  properly  of  the  United  Slates  lO 
taxation.  Nothing  but  tbe  defendnot'*  Inter- 
est in  the  land  can  he  reached  bv  such  an  aa- 
sessment.  It  cannot  possibly  affect  the  gov- 
ernment title  or  lien,  any  more  than  a  voluniarj 
sale  by  the  defendant  would  do  so. 

Wright  V.  Cradlebavgh.  3  Nev.  841;  Fortm 
V.  Graeey,  91  U   S.  762  (24:  818l. 

Tbe  siaicsupreme  court  was  right  in  deeidtng 
tbat  the  possessory  claim  of  tbe  C.  P.  R.  R.  Co. 
to  said  lurveyed  land  la  taxable  under  Ibe  lUI* 
—  O.8. 
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■tituto.  Whether  the  court  nu  right  or 
wrong  upon  thii  point,  Its  deciiion  thereon  can- 
not Iw  revleired  here  upon  niit  of  error  be- 
cauM  It  does  not  contain  a  Federal  queillon. 

Under  the  ttatulM  of  Nerada  poeaeasory 
claimi  to  landi  moat  be  taxed. 

Wright  r.  OraeUti>avg\  and  Forba  t.  Chacey, 

Tbe  Federal  question  la  not  necesaarj'  to  sua- 
tajn  tbe  declaloo  of  tbe  ilsle  court.  For, 
ithhe  out  or  dUregard  (bat  part  or  ibe  deci- 
•lon,  and  ibervatill  remains  a  solid  foundation 
upon  which  the  declaion  aod  Judgment  or  the 
Mate  aupreme  court  may  aaFelj  rest. 

Sayteaid  v.  Dtnny,  l&S  U:  S.  181  (S9:  043); 
Btatty  T.  Benton,  135  U.  B.  244  (34:  124);  HaU 
T.  Aken.  182  D-  8.  654  138:  442);  Michigan  v. 
Flint  AP.  M.  B.  Co.  162  U.  S.  )t63  (S8:  478): 
Adami  Oaanlg  *.  Burlington  A  M.  R.  B,  Go. 
112  0.  8.  1311  (88:  8781;  Uagar  r.  California. 
154  U-  B.  089  (34:  1044);  EutliM  y.  SoUa.  ISO 
U.  8.  S61  (87:  1111);  Poiedl  v.  BmnMick 
County  Super:  150  U.  8.  433  (87:1134);  Jfe 
I^ughiin  V.  Foaler,  154  U.  B.  668  (36:  176); 
ChiipmanY.  Crane {" Chapman  v.  Qoodnote"), 
128  [J.  9  640  (81:  285);  Cltouttau  v.  Qiiitait. 
Ill  U-  S.  300  (88:  400);  MilUrv.  Anderton.  150 
D.  S.  133  (37:  1028);  RatUnA  IL  Go.  ».  Central 
VermonlB  Co.  150  V.  S.  dSfHanlr,  SSi).  GiUit 
T.  StincAfieid.  150  U.  B.  65B  {ante.  395). 

Tbe  deciaon  of  ibe  state  aupreme  court, 
that  the  lax  la  on  (be  posseasiory  claim  of  tbe 
C.  P.  R.  R.  Co.  to  tbla  laod,  !■  concluHire 

Domr  V.  RichardM  ,  161  U.  B.  B68  138:  : 

This  court  will  look  into  the  case  to  a 
the  decLioD  can  be  auatained  outsiOe  of  the 
Federal  questioa. 

Oraji  V.  Own,  154  U.  8.  089  (38:  lOSB), 

To  give  this  court  ]uris<liclion  It  must  ap- 
pear aJBrmaliiely,  natonlj  ibat  a  Federal  ques 
tion  was  preaented  for  decitloo  to  tbe  highest 
court  of  Ibe  slate  having  Jurisdiction,  but  that 
its  decision  was  necessary  lo  (be  determlnalioo 
of  the  cause,  and  that  It  was  actually  decided, 
and  (bat  Ibe  Judgment  bb  rendered  could  not 
have  been  given  without  deciding  ii. 

DaiiM  V.  Teitai.  186  U.  3.  651  (35-  SOO); 
Cook  County  v.  Calumet  A  C  Canal  A  D.  Co. 
1B8  U,  3.  635  (84:  lUOi;  Johitton  v.  Biek.m 
U.  B.  800(84:684). 

The  iltle  of  the  said  surveyed  laud  is  taxable 
nnder  tbe  act  of  Congress  of  July  10.  1686. 

Horlhtrn  P.  B.  Co.  v.  Bockne  (,-Ilorthern  P. 
R.  Co.  t.  Traill  Coualy"),  116  U.  8.  607  129: 
479);  Kanaat  P.  R.  Co.  v.  Preteolt.  83  U.  8.  16 
Wall.  603  (31:  873);  Union  P.  B.  Co.  y.  Me 
Shane.  80  U.  3.  32  Wall.  444  (33:  747). 

Congress  bas  full  power  to  dispose  of  the 
public  lands,  upon  such  terms  and  under  sucb 
conditiona  aa  it  may  deem  proper. 

Irrini  t.  Mart/iall.  61  U.  8.  20  How.  561 
(15:  098);  VaLiir-lda  v.  Hainn,  7  Nev.  361; 
Fort  Uatenworlh  B.  Co.  t,  £<ne#,  114  U.  8. 
525  (29:  264),  37  Ean.  74S. 

Acceptance  of  conditiona  by  state  not  a  Fed- 
eral question. 

MaTTOW  V.  BrinkUy,  139  U.  8.  178  {83:  654(; 
BuBfU.  V.  Brvneaick  County  Sapert.  ISO  U.  8. 
433  (37:  1134);  Michigan  v.  Flint  A  P.  M.  R. 
Co.  152  U.  8.  863  (38:  478). 

Ko  room  for  conslruction  or  Federal  quea- 


Broom,  Legal  Mazlms,  051;  Lleber,  HeroM- 
neutica,  119. 

A  siBiule  cannot  be  Interpreted  to  meui 

bat  It  does  not  express. 

StaU,  WoU,  T.  Batdel,  4  Nev.  341. 

Mr.  Jueliee  Brown  deliverod  the  opinion 
of  tbe  court: 

There  appear  to  be  wllbtn  Ibe  countj  of 
Lander  four  classes  of  lands  embraced  within 
the  Pacific  land  grants  of  1863  and  1804: 

(I)  Patented  lands  lo  the  amount  of  24,138 
acres,  assessed  at  $1.35  per  acre,  concerning 
ihc  taxability  of  which  there  is  no  dispute. 
Union  P.  B.  a>. «.  MeSiiane,  80  U.  8. 22  WaU. 
444  |;33:  747]. 

13;  Unsurreyed  landa  to  tbe  amount  of  1B5,- 

K)  acres,  assessed  at  50  cents  per  acre,  and 
held,  both  by  the  district  court  and  by  the  su- 
premecokirtoflhestale  not  lobe 'subject  [530 
10  taxallon.  Bee  also  24  SUl.  at  L.  148,  chap. 
764.  g  1.  No  questioQ  is  made  with  regard  lo 
tbe  propriety  of  tbla  ruling. 

(8)  Surveyed  hut  unpaiented  lands,  upon 
which  the  costs  of  surver  have  been  paid, — 
8.662  acres.  These  would,  of  courae,  be  su1>- 
Ject  to  taxation  If  the  following  class  was  ad- 
judged 10  be  so  subject. 

(4)  Burveyed  but  unpatentod  lands,  upon 
which  the  coals  of  survey  bave  not  been  paid, 
—123,834  acres. 

The  principal  dispute  la  with  regard  to  the 
fourth  class,  tbat  is,  unpatented  lands  which 
have  been  surveyed,  hut  the  costs  of  which 
survey  have  not  been  paid.  As  to  lands  of 
this  class  it  was  held  by  this  court  In  Kii>ua» 
P.  B.  Co.  V.  Preteoa.  88  U.  8.  16  Wall.  603 
fSl:  8731,  that,  although  lands  sold  by  the 
United  Slates  may  he  taxed  before  tbe  govern- 
ment bas  parted  with  ihe  legal  title  byTsaulDC 
tbe  patent,  this  principle  wan  to  be  understood 
as  applicable  only  to  cases  where  the  Hght  to 
the  patent  Is  complete,  and  the  equitab^  title 
f  nil  j  vested,  without  anything  more  lobe  paid, 
or  any  act  done  going  to  the  foundation  of  the 
right;  and  bence,  where  there  had  be«n  a  large 

Sant  to  a  railroad  company.  If  prepayment  by 
B  grantee  of  the  cost  of  surveying  the  lands 
granted  be  required  by  the  statute  making  tbe 
graui.  before  any  of  the  lands  shall  be  con- 
veyed, no  title  vested  in  the  grantee,  and  tba 
stale  could  not  levy  taxes  on  the  land,  and  un- 
der such  levj  sell  and  make  a  title  wbicb 
might  defeat  the  lien  of  tbe  United  8tatee-  In 
Ibis  particular  (bis  case  waa  affirmed  In  Union 
P.  B.  Co.  V.  MeS/iane,  80  U,  B.  33  Wall.  444, 
463  [23:  747,  751].  and  Northern  P.  R  Co.  ». 
BoekneC'^orCAern  P.  B,  Co.  v.  TraiU  County'}, 
115  U.  8.  600  [38i  477). 

Apparently  to  provide  for  this  contingency 
and  lo  render  these  lands  subject  to  slate  Isxn- 
tlon,  Congress,  on  July  10.  lb<J6('M3Ut.  at  L. 
143),  passed  an  act  to  provide  for  the  taxailon 
of  .railroad  grant  lands  and  for  other  purposes, 
the  Isl  secllon  of  which  enacted  "that  no  lands 
granted  lo  any  railroad  corporation  by  anj  act 
of  Congress  shall  be  exempted  from  laxalinn 
by  states,  territories,  and  municipal  corpora- 
tions on  account  of  tbe  Hen  of  the  Unil«d  States 
upon  tbe  same  for  the  cosis  of  surveying,  ae- 
lecling,  and  conveying  the  same,  or  *b«'  [5S1 
cause  no  patent  has  been  Issued  therefor;  but  ibis 
provision  alutU  not  npplf  to  Iwada  unauivejei] : 


Bdtbbiie  Codbt  of  the  Uhitbd  9tatsi. 


Oct.  Tkbm, 


Pronied,  TLat  anj  such  ikud  M)1d  for  laxM 
fHuA)  be  UksD  bj  tbe  purcbaser  subject  to  the 
Iten  fur  costs  of  survejlDK.  wlectlog,  and  cod- 
veylDg,  to  be  paid  in  luch  mauDer  by  Ibe  pur- 
cbuer  a«  (he  Uecreiar;  of  the  loleilor  may  by 
';  provide  and  lo  all  Hens  of  the   Coiled 


Slslea,  all  morlgagesof  the  United  Slatei,  and 
all  riahtB  of  the  United  Stares  Id  respect  to 
iuchUnAs: Providedf^rlher,  TbattbJsaclsball 


apply  only  lo  lands  situated  opposite 
termlDOUS  with  completed  portions  of  said 
roads,  aod  io  organized  counties:  Protidedfur- 
ther.  That  at  any  sale  of  lands  under  Ibe  pro- 
visions of  this  act  the  Uolted  States  may  be- 
come a  preferred  purchaser,  and  in  such  case 
the  lands  told  shall  be  restored  to  the  public 
doraalD  and  disposed  of  as  provided  by  the  laws 
relailng  tbereio." 

Id  vhw  of  Ibis  statute  it  Is  difficult  to  see  bow 
these  landa,  which  are  the  very  ones  proviiled 
for  by  the  statute,  can  eacape  taiation.  if  the 
slate  chooses  to  lax  them.  The  argument  of 
the  railroad  com  puny  In  Ibis  connection  lalbat, 
liv  tbe  OcDL-ral  Statutes  of  Ketada  upon  the 
subject  of  taiallon,  §  1080,  "nolbinK  ■  .  ■ 
shall  be  BO  construed  as  to  exempt  from  taxa- 
tion posaesaory  claims  to  Ibe  public  lands  of 
the  United  Stales,  or  of  this  state:  .  .  .  and 
prorided  further,  thai  nothing  herein  shall  be 
so  construed  as  lo  Interfere  wllh  tbe  primary 
title  to  the  lands  bclonglag  to  the  United 
States/'  Ibal  by  S  1081  •the  term  'real  estate,' 
when  used  In  tEls  act.  shall  be  deemed  and 
taken  to  mean  and  Include  .  .  .  tbe  ownership 
of,  or  claim  to,  or  possession  of,  or  right  of 
poaaeasiou  lo,  any  lands  wiibin  ihe  stale,  and 
tbe  claim  by  or  the  possession  of  any  person, 
firm,  corporation,  aasociatloD,  or  company  to 
any  land,  and  the  same  shall  be  listed  under 
the  head  of  real  estate;"  that,  by  g  1088  "It  Is 
the  duty  of  the  assessor  to  prepare  a  lax  list. 
or  assessment  mil,  ...  In  which  .  ,  ,  shall 
be  listed  ...  all  real  estate,  Including  the 
ownership  or  claim  lo,  or  possession  of,  or  right 
of  possession  to,  any  land  and  improvemeuU," 
etc.;  that  this  action  was  brought  by  Ibe  state 
of  Nevada  to  subject  ibeae  lands  io  taxation 
upon  tbe  sround  that  the  railroad  compsny 
fiS2]*bBcr  a  "possessor;  clalm"lo  them,  which 
the  proper  officers  of  the  state  had  assessed  for 
tales;  that  tbe  railroad  company,  in  Its  anewer, 
denied  that  it  had  any  posseeaory  claim  in  or 
to  satd  lands,  and  alleged  thai  I'.s  only  InMresl 
was  that  derived  from  the  land  grant  acta  of 
Congress  of  1862  and  1864.  and  that  as  to  said 
lands  a  portion  were  unaurvcyed  and  unpat 
ented,  a  portion  surveyed  but  unpatented  and 
costs  of  survey  unpaid,  and  bula  small  portion 
patented;  that  the  pleadings  thus  presented  a 
direct  issue  as  to  whether  the  company  had  a 
"possessory  claim"  in  those  lands,  which  could 
be  taxed  b;  the  slate;  that  the  only  evidence 
upon  such  Issue  was  the  stipulation  above  re 
cited,  to  tbe  effect  that  the  defendant  never  bad 
any  olber  possession  of  any  part  of  said  lands 
than  such  as  may  be  inferred  from  executing 
said  mortgages  and  leases,  and  by  virtue  of  the 
land  grants;  that  the  supreme  court  of  the  slate , 
in  conaldering  tbe  taxing  statute  above  recited. 
held.  In  respect  to  the  vmurveytd  lands,  that 
the  terms  "possessory  claims."  "claim  to  poe- 
■easIoD  or  right  lo  possession"  to  any  lands  did 
not  mean  suehrlghtorclkim  wbeo  notMCom- 

loeo 


panled  by  actual  possesdon.  and  hence  that 
unsurveyed  lands  were  not  subject  to  taxation; 
(hat  such  construction  of  the  term  "possetaorj 
claims"  applies  lo  taneyed  as  well  as  unsur- 
veyed lands;  and  hence  it  must  follow  tbtrt 
there  is  nothing  to  tax,  unless  the  title  is  sub- 
ject to  taxation,  and  thai  this  court  has  held  In 
Ihe  three  cases  above  cited  that  the  title  lo 
surveyed,  patented  lands,  upon  which  the  cost! 
of  survey  have  not  been  paid,  is  not  subject  to 
taxation. 

It  Is  a  sufficient  answer  to  this  argument  lo 
say  that,  whether  tbe  inclusion  of  these  lands 
lutbeland  grant  acts  of  1882  and  13M,  and  the 
sulwequent  morlgagiug  and  leaaing  of  them  br 
Ihe  railroad  company,  constituted  a  "posaeat- 
ory  claim  "  lo  tbe  lands  under  Ibe  taxing  laws 
of  Nevada,  Is  not  a  Federal  question,  but  a 
question  as  to  tbe  proper  construction  of  the 
words  "possessory  clslm,"  used  In  the  staU 
Statute.  Itlatrue'that,  with  respect  to  the  un- 
surveyed lands,  the  supreme  court  held  that  tiN 
railroad  compiioy  bad  do  such  actual  and  sub^ 
staolial  possession  as  would  justify  their  taxa- 
tion under  tbe  statute,  and  tliaiit  doc*  not  ex- 
pressly appear  from  the  opinion  that  *tbe[ff  23 
court  put  the  right  of  the  state  to  recover  ila 
taxes  upon  tbe  surveyed  lands  upon  thi^  ground 
that  the  rallro«d  did  have  a  poaseasory  claim 
thereto;  but  it  does  not  necessarily  follow  that 
any  Feder:kl  question  was  thereby  raised,  or 
that  any  right,  title,  privilege,  or  linmunlly  ist 
up  under  a  statute  of  the  United  States  wia 
denied  to  it.  It  does  explicitly  appear  that 
authority  was  given  by  Congress  tn  tbe  statea 
to  tax  these  lands;  but  whether,  under  thestalo 
laws,  tbe  railroad  had  any  taxable  Interest 
therein,  or  whether  tbe  decision  of  the  court 
that  it  bad  no  auch  interest  lo  the  unsurveyed 
lands  Is  consistent  with  ita  opinion  that  It  bad 
such  Inierest  In  tbe  surveyed  lands.  Is  immate- 
rial, so  long  SB  no  Federal. right  was  denied  to 
It.  It  Is  perfectly  obvious  that  no  attempt  wm 
made  to  tax  tbe  title  of  the  government,  and 
that  the  subjection  of  these  lands  to  taxation 
by  the  stale  must  have  rested  upon  some  theoiy 
that  the  railroad  bad  a  taxable  interest  in  them. 
What  that  Inierest  was  does  nol  concern  us,  ao 
long  as  it  appears  that,  so  far  as  Ckingress  la 
concerned,  express  authority  was  given  lo  lax 
Ihe  lands. 

No  action  on  the  part  of  the  Stale  or  Its  leg- 
islature wasnecessary  to  signify  its  acceptance 
of  the  authority  conferred  by  the  Federal  stat- 
ute. Where  a  grant  of  lands  !s  made  by  Con- 
gress to  a  slate  for  the  purpose  of  building  a 
railroad,  it  has  been  customary  for  tbe  stale  to 
accept  such  grant  as  authority  for  the  convey- 
ance of  the  lands  to  a  designated  railway  com 
pany;  but  where  a  simple  power  Is  given,  no 
acceptance  of  such  power  by  the  state  Is  neo- 
eseary  as  a  preliminary  lo  ita  exercise. 

Nor,  conceding  that  the  Oeneral  Statutes  of 
Nevada  were  Inoperative  to  authorize  tbe  tax- 
ation of  these  lands  prior  to  the  act  of  Congres* 
of  July,  1883,  was  any  re-enacttnent  of  tliose 
statutes  necessary,  since  the  effect  of  this  act 
was  merely  to  remove  theonly  olatacle  to  their 
enforcement.  As  was  said  by  this  court  with 
respect  to  an  act  of  Congress  declaring  intoxi- 
cating liquors  to  be  subject  to  tbe  lawa  of  eai:h 
upontheir  arrival  tb  ere  in,  "Congreaadtd 


It  uae  tentu  of  pennltsion  to  tb<  tt 


1803. 


Ckktbal  Pjlcuic  R.  Ga  v.  Btatb  or  Nktasa. 


but  ilmpl;  removed  ui  Impediment  lo  the  en- 
forcement ot  the  Kate  laws  with  respect  lo  Im- 
ported packagefl  Id  tbeir  orlginnl  condltloD, 
o24]  created  by  tbe  absence  of  a  *8pectac  ut- 
terance on  Its  part.  It  Imparted  DO  power  to  the 
state  not  tben  poueaaed,  out  allowed  Imported 
properly  lo  fRll  kI  onea  upon  arrival  witbtn 
local  JiirlidiclloQ."  WiOceno^Y.  Rahr*r{"Bt 
BahTtr"),  140  U.  B.  MS,  004  [S5:  B7S,  STB].  8re 
alw  BuOer  v.  QorOey,  140  U.  S.  8(Ni,  B14 
[8S:  m\,  980]. 

While,  as  above  stated.  It  does  not  clearly 
appeiir  from  tbe  oplolon  ot  tbe  supreme  courl 
of  Nevada,  in  tbis  particular  case,  what  Ibe 
distlDCiioD  Is  as  to  a  posiessorj  claim  between 
surveyf  d  and  ucsurvejed  lauds,  there  is  a  clear 
distinction  In  the  fact  that,  until  lands  are  sur- 
veyed, It  ia  impracticable  to  Identity  tliem  for 
tbe  purposes  of  taiatloa.  TbU  queattoa  hod 
Iheretofore  been  considered  by  Ifae  supreme 
court  of  Nevada  in  the  case  of  tbe  SliiU  v. 
Ctatral  P.  R.  Co.  %l  Nev.  94.  and  probably 
the  court,  la  delivering  its  opinion  in  thlscase, 
did  not  deem  it  necessary  to  realate  the  dis- 
ttnctlon  there  made.  In  tbe  opinion  of  llie 
court  In  that  case  It  was  said;  "A  reason  for 
wllbholdtng  tbe  right  to  tai  unsurveyed  lands 
may  be  found  in  the  fact  ibat  it  is  Impraciica- 
ble  to  assess  them.  It  ii  a  well -established 
principle  of  law  that  landaasessed  for  the  pur- 
pose of  taxation  must  be  so  described  Ibat  it 
may  be  Idemlfled.  .  .  .  The  lands  granted 
to  the  railroad  company  were  Ibe  odd-num- 
bered secllons  within  tbe  limits  of  20  miles  on 
each  side  of  tbe  railroad,  except  such  hs  bad 
been  lold  or  otherwise  disposed  of  by  the 
United  Slates,  6r  to  which  a  homestead  or  pre- 
eraplEon  claim  had  attached,  or  mlnersl  lands. 
Until  the  surveys  are  made  it  cannot  be  known 
what  parts  of  the  lands  are  within  the  enumer. 
Bted  exceptions,  or  what  sections  oi  parts  of 
lections  will  belong  lo  tbe  company,  nor*  until 
then,  can  tbe  locality  of  tbe  lands  tie  deter- 
mined so  that  a  description  may  ideotiry  them, 
.  .  .  It  mil9t  be  borne  in  mind  that  the  un- 
Burveyed  lands  are  nol  deacribcd  by  metes  and 
bounds,  or  by  common  designation  or  name, 
but  as  sections  and  parts  ol  sections,  and.  as 
alleged  by  Ibe  complaint,  'as  tbeir  desicnation 
will  appear  when  the  surveys  of  the  United 
Btates  are  extended  over  tbem.'  It  is  plain 
that  this  is  not  a  description  by  which  the 
identity  of  the  lands  can  be  established,  and 
it  Is  eoiially  plain  that  possession  of  the  lands  so 
fi25jdeBCribed*csnnot  be  eelablished  until  the 
surveys  are  made."  See  also  Hebiruoni.  For^ 
rut.  S9  Cal.  825;  Xiddltton  v.  Lou.  SO  Cal.  BOS; 
BnUeck  v,  Bovm,  61  Cal.  590;  PiopU  v.  Ma- 
Iwney.  OS  Cal.  286;  Ktane  v.  Cannomn.  31  Cal. 
803  [m  Am.  Dec.  788].  Evidently  this  course 
of  reasoning  does  not  apply  to  lands  which 
have  been  surveyed. 

3.  It  is  further  claimed  tbatnolandsgranted 
to  this  rnad  can  be  taxed  prior  to  the  Issue  of 
the  patent,  because  the  grant  excludes  mineral 
lands;  not  only  minerals  but  mineral  laods; 
that  tbe  right  and  power  to  ascertain  which  of 
tbe  lands  are  mineral  and  which  nonmlneral  is 
vested  exclusively  in  tbe  officers  of  the  govern- 
ment, and  can  be  proved  only  \ty  the  issue  of 
m  patent,  as  held  by  this  court  In  Borden  v. 
NoTihem  P.  R.  Go.  104  U.  8.  288  [88:  6921. 
It  la  argnod  that,  U  tbe  railroad  company  paid 
Ui  V.  8. 


taxes  upon  these  lands,  it  might  never  own  ot 
acquire  (hem,  and  tbe  tax  would  consequently 
\»  paid  on  property  It  never  owned  or  could 
own;  and  that,  upon  the  other  hand,  if  the 
company  should  not  pay  tbe  taxes,  and  tbe 
lands  \>e  sold  under  the  judgment  appealed 
from,  tbe  title  to  the  landa.  If  Ibe  assis^ment 
were  valid,  would  pass  to  the  purchaser, 
whether  they  were  mineral  or  not. 

But  It  the  railrtMd  has  a  possessory  claim  U> 
Ibese  lands  they  are  taxable  under  the  statute 
of  Nevada,  and  It  is  tbis,  and  this  only,  which 
the  state  ba*  assumed  to  tax.  If  it  has  no  pos- 
sessory claim,  because  the  lands  are  mineral. 
It  certainly  cannot  be  injured  by  a  sale  of  the 
lands  to  pay  tbe  lax,  and  whether  the  sale  of 
such  lands  would  pass  tbe  litis  or  not  is  a  ques- 
tion in  which  tbe  railroad  company  Is  not  in- 
leresled.  The  company  has  an  enormous  land 
grant,  embracing  every  alternate  section  of 
land  within  20  miles  on  each  side  of  tbe  road, 
with  a  reservation  of  mineral  lands  from  the 
operation  of  tbe  act.  Can  It  possibly  hare 
been  intended  that  these  lands  should  remain 
wbnil;  untaxed,  nnll]  Ihe  mineral  lands,  which 
11  may  be  assumed  represent  but  a  very  small 
portion  ot  tbe  total  grant,  have  been  Identifled 
and  eicepledT  Clearly  not.  There  Is  no  pre- 
sumption that  the  taoa  is  mineral,  and  If  it  ba 
so,  and  tbe  railroad  company  disclaims  title  lo 
it  for  that  reason,  II  would  probably  be  a  koO'I 
defense  10  a  suit  for  'isxes.    But  tbe  pos  [520 


so  long  ss  the  railroad  company  lave  claim  to 
tbe  right  of  the  posseasion  of  such  lands. 

It  Is  true  that  in  the  Harden  Cam  we  held 
that  mineral  lands  were  excluded  from  tbe 
operation  ot  tbe  Psciflc  Railroad  land  grants, 
whether  such  minerals  were  known  or  un- 
known at  the  date  of  the  graat,  because  the 
statutes  bad  exccp'ed  tbem  in  the  most  un- 
equiviKal  term-:  out  nothing  was  said  in  that 
case  to  Impugn  ibe  authority  of  previous  coses 
which  bad  held  that  these  grants  were  in 
prattnti  of  lands  to  be  afterwards  located. 
They  became  so  lo-'ated   when  they  were  sur- 

ived.     "Tben  the  grants  all  ached  to  tbem, 


Ibat  minerals  might  b.  

tain  sections  of  these  laods,  as  to  which  the 
tltleof  tbe  rail  way  company  might  l>e  defeasi- 
ble, would  not  impair  tbeir  title  to  the  great 
bulk  of  the  grant,  or  enable  tbe  company  with 
respect  thereto  lo  evade  its  just  obligat'oos  to 
the  state.  Should  tbe  company  oisclalm  a 
right  to  the  posseasion  of  any  portion  of  these 
lands  by  reason  of  the  discovery  of  mlnerala 
Ihereon,  there  would  remain  no  right  to  tax 
tbem  under  the  statutes  ot  Nevada,  but  so  long 
as  the  company  asserts  a  possessory  claim  to 
Ihera  it  Implies  a  correspondlne  obligation  to 
psy  the  taxes  upon  them,  BtaU  v.  Central  P. 
R.  Co.  20  Nev.  873. 

The  company  bos  bad  possession  of  these 
lands  for  some  thirty  years,  has  offered  them 
for  sale,  and  sold  them  as  its  own,  ami.  wbeit- 
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B26-SS0  BuFBuiB  CouBT  or  Tmc  Unitkd  Statu.  Oct.  Tsbi^ 

bia  claimed  poM«aaion  of  tbem  Md  dealt  with  and  the  conlrol  tbereof  with  ■  aulMUntia]  Ib- 

ibem  at  Ita  private  propertv.    To  osiert  all  lerest  Ibereln,  Ibe  landi  caonot  properlj  ba 

tbi!  rlfthU  o(  ownerahlp,  and  at  the  tame  lime  treated  aa  privale  property  and  he  subjected 

to  repudiate  all  IUobllgatt(iti8,coiialati  aeilher  to  taxation  on  that  account.     Dj  tLeactaoT 

witb  Ibe  terms  of  tbe  grant  nor  with  the  die  Conrrew  of  JuIt  1,  1863,  and  Julj  3,  18M, 

tales  of  utturat  Justice.  the  Central  Pacific  Railroad  CompaoT  waa  to- 

Tlie  act  of  Congress  la  providing  that  such  vested  with  similar  powen,  conferred  by  tbe^ 

lands  Bball  not  be  eiempted  from  taiation,  upon  the  Union  Paclflc  Railroad  CompatiT, 

impliedly  astenU  to  their  aak,  but  alio  guards  and  like  grants  of  land  were  made  to  it  to  ud 

iisnnnnghttothemhyprovidiDglhat Iheysball  in  the  construction  of  lu  railroad  and  tele- 

52T]*t>e  taken  by  the  purchaser  subject  to  the  graph  lines,  and  It  was  subjected  to  the  • 


lien  for  coats  for  lurreying,  to  be  paid  la  such  conditions.  The  pmperly  taxed  by  Nevada** 
manner  as  the  Secretary  of  the  Inlerlor  may  thai  of  tbe  Central  Pacitlc  Railroad  Companw 
provide;  and  to  all  liens  of  the  United  States,    was  granted  to  it  by  Congress  as  above  statM^ 


_.  —attgngei  of  the  United  Stales,  and  all  and  consists  largely  of  mineral  lands.  But  k 
rights  of  the  United  States  in  respect  to  sucb  joint  reaolulion  was  passed  by  Congress  In  Jan- 
lands;  and  also  b;  providing  that  at  any  such  uary,  18M,  declaring  "tbal  no  act  passed  at  tli« 
■ale  the  government  may  become  a  preferred  first  session  of  ihe  Thirty-eighth  Congress  [that 
purchaser,  and  in  such  case  ibe  lands  sold  shall  being  of  tbe  year  1&641.  granling  lands  to  StMea 
Se  restored  to  tbe  public  domain  sad  disposed  or  corporatlone  to  aid  in  the  construction  of 
of  as  provided  by  tlie  laws  relating  thereto,  roads  or  for  other  purposes,  or  to  eitend  the 
The  rights  of  the  government  with  respect  to  lime  of  grants  heretofore  made,  shall  be  ao 
such  lands  are  thus  carefully  preserved  and  consiruea  aa  to  embrace  miacral  lands,  wblck 
protected.  in  all  cases  shall  be  and  ore  reserved  excln- 

If  the  company  Is  liable  for  taxes  upon  sively  to  the  United  Slates,  unless  oiherwise 
lands  which  have  been  surveyed,  but  the  coat  speciallyprovldediolbeactor  acts  mnkiugtbtt 
of  which  survey  has  not  been  paid,  a  fortiori  grants.  IS  Slat,  at  L.  5H7.  Attempla  to  sub- 
it  is  liable  if  tbe  cost  bas  been  paid.  ject  lands,  thus    reserved  and   conirolled  by 

T/'t  deerteof  Hit  etmrt  btiow  it  thtt^ort,  in  the  government,  to  taxation  on  private  account 

taeh  caie,  ajjii-med.  unllT  the  government  Is  released  of  all  interest 

in  Ihe  property  appears  to  me  only  as  a  wanton 

Mr.  Jvntiee  Br«wer  aad  Mr.  Juttkt  Peek-  lavaslon  upon  lis  rights.     I  therefore  dissent 

ham  look  DO  part  in  the  consideration  and  de-  from  the  judgment  herein,  and  from  the  opia- 

cisioD  of  these  cases.  Ion  of  the  court  proaouaclug  It. 

Mr.  JuHiee  Field  dissenting:  

I  am  unable  to  concur  witb  my  associates  In  

atHrmlng  tbe  judgment  of  tbe  supreme  court  QIRARD   LIFE  INSCRANCE.    AN-  [ff  29 

of   Nevada  la  this    case,  and  will   stala  as  NCITY,  &  TRUST  COMPANY,  Truslre, 

briefly  as  possible  tbe  grounds  of  my  dissent.  KT  al.,  AppU., 

The  case  comes  before  us  on  a  writ  of  error  o. 

to  the  supreme  court  of  tbe  stale,  alleging  er-  'WILLIAM  H.  COOPER  et   al. 
ror  In  its  decision  against  the  Central  PacIBc 

Hailroad  Company,  a  corporation  organized  (See  fl.  C.   "Qirara  Ita.  i  T.  Co.  v.  Cooper,"  Bl- 
under the  laws  of  California,  but  doing  bust-  ^'*''  '  ^-  *="-*««■' 
ness  and  possessed  of  properly,  real  and  per-  LiabUity  of  receirer— finding*  of  mnttfT—eot^. 
sonal,  In  Nevada.  tToet—oTtier  of  eaurl—ditertlion  ofreceivtr — 

That  srale  commenced  an  action  In  Decem-  oreferred  claim 

ber,   1888.  In  the  district   court   for  Lander  '  ^ 

county  In  Nevada,  against  the  Ceolral  Pacific  L    Eeoeivera  who   permit  work   on  a    bulldior 

Railroad  Company,  and  certain  described  real  whloh  was  !□  courae  of  erection  when  tne  re. 

estate    and   improvements    thereon,   siluated  oelvemhlp  oommenoed.  tocontltiue  wiihout  in. 

within  the  elate,  belonging  to  that  company.  terruptlon.mav  be  liable  ror  the  work  so  doM 

By  the  laws  of  Nevala.  an  action  against  a  XMt°t.^d™                        ""             ""' 

railroad  compacy  doing  business  and  holding    ,     „  ^, , , „„,  ., ,„.  .     ^    . 

properly  therein   maySe  brought  against  thi  S^^^tt^'^^  b  t™  ^^r^^^^t.^^"?; 

company  to  recover  a  money  judgment  against  their  (avor.  and  Ibey  »lli  not  be»t  aside  or  mo£ 

it,  and  at  Iha  same  time  agnlnst  a  properly  to  ^a^  m  the  atMnoe  of  some  clear  error  or  m^ 

obtain  a  Judgment  establishing  a  lien  thereon  uke. 

for  tbe  amount  recovered   against  the  com-  j.  AotusUr  siiroior  a  building  contract  la  not 

necessary  to  render  It  blndlnit.  wbcn  Ihe  lemw 

luestion  In  tbe  present  case  is  whether  thereof  are  aRreed  upon  and  undentiuud  between 

me  janda  taxed  by  the  state  are.  In  tact,  sub- 

ject   to   taxation.     It  does  not  appear  Id  me  Notk.— ..la  (opoirers  and  dutia  of  rtcclrer.  ae* 

that  they  are  thus  subject,  for  they  are  not  free  notetoDavis  v.  Gray.  n:HJ. 

S28]*fromtbelleaof  Ihegoweronienlorfrom  -^  "o  conlmf la.  their  (nUrprtlollon  onit  ooUdttK 

lu  control  and  diaposition.    Until  Ibey  are  thus  see  note  lo  Bell  v.  Bruen,  11: ». 

freed   and  the  right  of    the  Central    Pacific  ^tot^nlrai^-ptrformance.  wj™  ereusea  by 

opentoUxation  as  tbe  properly  of  such  com-  AatolnifUtfacMTael:aIUn>Hom  ana  modiHt^ 

pany.    Bo  long  as  tbe  government  retalni,  H0m«w  Mtra  worfc.  aee  note  to  Imtte  t.  Jon« 

MS  It  now  doea,  the  legal  tllle  to  the  lands,  iT:TaL                                    >.  iv 'v '-^,^1^ 


iny. 

The  I 


OnuitD  LiTB  tosviiAiicx,  A.  &  T.  Ca  t.  Coopkh. 


the  partlea,  and  tbe  work  d 


rtfor 


4i  Thfl  failure  to  obtain  ID  order  of 
a  ooulraot  by  a  reoelTer  will  Dot  defeat  liability 
on  IbeooDtra'it,  wbere  the  vork  under  It  is  dl- 
reeled  to  be  done  bf  the  court  without  anj  for- 
mal order,  and  the  validity  of  a  olulm  tbereoa 
■ubsequently  deolared  by  tbe  oourt,  with  full 
knowledite  of  tbe  facia. 

&  Tbe  oourt  may  leave  to  tbe  dlacretlaa  of  lu  le- 
oelver  tbe  prioe  to  be  paid  for  work  wblcb  be  ta 
autboriied  to  oontntot  for. 

4.  A  preferreddalm  acalDitabuIldliisIntbebands 
of  a  receiver  may  be  austatned  for  work  in  com- 
pletluB  It  which  was  com menotd  before  the  ro- 
oelverflblp,  and  completed  In  good  tnlth  for  Ibe 
beneBt  of  the  properly  to  the  receiver's  bands  Id 
order  to  prevent  the  building  from  beeomlriB  ■ 
total  Ion.— eapeolally  when  a  mortgage  od  tbe 
property  Id  bla  haada  doe»  not  corei  tbe  build- 
up. 

[No.  164.] 

Argved  March  tS,  1896.     Dteided  April  tO. 

1S96. 

APPEAL  from  a  decree  of  the  Court  of  Ap- 
peals for  Ifae  ElKlilh  Circuit  afflrmiug  Ibe 
decree  of  Ihe  United  Slales  Court  for  the  In- 
dl ID  Territory  in  favor  of  Wm.  A.  Cooper 
«(  nl.  aralaal  the  Oirard  Life  InaurBnce,  Ad- 
ouity,  &  Trust  Cumpan;  as  trustees,  el  al,,  for 
tbe  aoiount  due  iLem  for  work  done  by  tbem 
tipoD  a  certaio  bulldjog.  Affirmed. 
See  same  caae  below,  4  U.  S.  App.  681. 

Blatement  by  Xr.  Jutlice  Brown: 
This  waa  a  petition  by  the  flrm  of  W.  H. 
Cooper  &  Bod,  origianlly  Qled  Id  Ibe  United 
A30]  States  court  for  the  Indian  "territory 
ftpainiit  Ed  win  D,  Cliadickand  Franclsl .  Qowen, 
receivers  of  the  Choctaw  Coal  &  Railway  Com- 
pany. ..  corporation  cre.ited  under  tbe  laws  of 
the  slate  of  Uinnesota,  with  a  right,  amobg 
other  Ibibgs.  to  build  and  operate  railnaya 
«nd  to  own  and  develop  coal  miaes,  and  which 
bad  been  authorized  by  acta  of  Congress  ap 

E roved  February  18.  1888,  and  February  18, 
»6S,  to  conatrucl  a  railway  within  the  Indian 
territory. 

The  company  having  become  embarraased, 
Ohadick  andGowen  were.on  January  8, 1891, 
appointed  corecelvera,  and  conlinued  to  act  as 
such  until  August  26,  1861,  when  an  order 
vaa  made  giving  said  Chadick  a  leave  of  ab- 
Mnce  for  one  year,  and  In  the  meantime  vett- 
ing all  ihe  power  of  both  receivers  in  Gowen 
fortbe  period  named.  In  connection  with  the 
building  and  operation  of  Its  railway  and  the 
development  of  lis  mining  iodustrles,  the 

eny  in  Hay,  1S90,  undertook  the  erectli 
uth  McAlester,  in  tbe  Indian  territory,  of  a 
building  to  be  used  as  a  hotel  and  offices  for 
thecompanyi  and  on  Hay  23.  1890.  Chadick 
entered  into  a  contract  wltb  Cooper  &  Son  for 
the  furnishing  of  the  grenler  part  of  the  work 
»nd  material  Deeded  in  the  erection  of  the 
building,  which  was  called  the  Kali  Inla  Hotel. 
This  contract  was  signed  by  W.  H.  Cooper  & 
Son,  aod  by  H.  W.  Cox,  architect,  for  £.  D. 
Chadick. 

It  aeema  that  Cbadick,  at  tbe  Inslaoce  of  the 
teard  of  directors,  bad  gone  before  the  judi- 
ciary committee  In  Congreia,  and  said  that,  it 
162  n.  s. 


Congree  would  locale  a  United  States  court  at 
Souin  McAtesler,  tbe  company  would  provide 
accoinmoilatlona  for  the  court  and  lis  oHI'-ers, 
free  of  coat  to  the  United  Stales,  and  that  Coo- 
gresB.  acceptiug  the  pnipositlon  thus  made, 
designated  South  HcAte8t«r  as  one  of  the 
points  for  hoidiog  court  Id  the  territory, 

Al  the  beginning  of  the  recetvershlp(Jnnu- 
ary  8)  Cooper  &  Son  were  seltled  with  Id  full, 
ud  all  worti  was  to  be  stopped,  excepl  sucli 
a  was  necessary  lo  protect  the  building,  which 
'ork  was  to  be  carried  on  under  the  order  of 
the  court.  Shortly  Ihereafler,  a  petition  was 
presented  to  tbe  court  for  permission  to  enter 
Into  a  coniracc  for  the  rooting  of  *the  [631 
building,  to  protect  It  from  tbeweatiier.andaa 
order  to  that  effect  was  obtained  from  the  court 
before  Ihe  work  was  begun.  This  appears  to 
have  been  the  only  order  obtained  for  any  fur- 
ther work  upon  tbe  building,  but  after  this 
Job  bad  been  Hnlshed.  Cooper  A  Son  conlinued 
Iheir  work  without  further  authority  from  the 


Soutfa  McAlester,  Ind.  Ter.,  June  8, 1801. 
Messrs.  W.  H.  Cooper  &  Son, 

South  McAlester,  I.  T. 

Gentlemen:     Under  direction  of  Ibe  court 

we  notify  you  lo  &top  all  work  on  the  Knll- 

Inla  Hotel  from  this  date,  and  make  out  your 

bill  for  tbe  work  done  up  to  and  including  to- 

We  will  then  furnish  vou  with  designs  and 
directions  as  to  tbe  work  to  be  done,  and  you 
wll!  name  a  gross  sum  for  the  performance  of 
the  same,  which  we  will  submit  to  the  court 
for  Iheir  approval  or  disapproval. 

Edwin  D.  Cbadick. 
Francis  I.  Ooweo, 
Receivers  Cboctaw  Coal  &  Railway  Ca 

Upon  receipt  of  this  letter  Cooper  &  Ban 
ceased  work  upon  the  building,  and  made  out 
a  bill  or  sutement  of  the  sum  then  due  them, 
which  was  approved  by  the  auditor. 

Od  or  about  June  7,  H.  W-  Col,  who  acted 
for  the  receivers  as  supervising  architect,  fur- 
nished Cooper  &  Bon  witb  details  and  speci- 
fications of  the  work  required  to  be  done  to 
Qt  tbe  building  for  occupancy  by  the  court 
and  ofBcers  of  tbe  company,  whicb  Cooper  A 
Son  agreed  lo  do.  by  tetter  written  to  Mr. 
Chadick  June24, 1891,  for  the  sum  of  $10,350, 
allowing  the  company  (3,500  for  the  value  of 
malerlnlon  hand.  Their  proposition  was  not 
formally  accepted  by  the  receivers,  and  no 
'order  of  court  was  obtained  aulhorlElng  [B33 
It,  but  OD  July  7, 1891 ,  a  contract  was  prepared 
by  Coi.  to  which  were  attached  certain  plan* 
and  speclflcations.  The  contract  was  not 
signed  by  any  one.  but  the  plans  and  specIBca- 
tlons  were  signed  by  W.  H.  Cooper  &  Bon  and 
by  "H.  W.  Cox,  Bupervlaing  architect,"  and 
the  contractors  proceeded  lo  the  work  therein 
called  for,  with  the  knowledge  and  approval 
of  Chadick,  tbe  receiver  who  then  had  Im- 
mediate charge  of  tbe  work  being  doDe  odUm 
railway  line.  .  .  , 


632-SS5                           ScFBEMB  CoDBT  OF  THB  UiriTBD  Statkh                    Ooi.  Tbbm. 

At  Ihe  besring  the  ms<t«r,  nho  ws*  a1*o  In  the  marglD.ttoifhfcIi  reporlappelluiUflM 

clerk  of  tbe  court,  BlAled  tbat  tbe  plans  and  eiceptiona.     "Cooper  A  Son  thereupon  [A34 

■peciGcaUnns  were  BubmiCted  to  him  and  to  tbe  moved  tbe  court  lo  itrlke  out  ttaeae  ezceptioD* 

judge  ot   the  court  to   Bee  If  the  court  npart-  upon  the  ground  tbat  the  report  of  Uio  ipeclal 

menla  Builcil  them,  and  whetbur  tbej  had  any  miuter  «&8CoucluslTe  upon  the  facta  Involved, 

auggeetloDsnalo  IbearraDgomentortberooniB,  and  bfndlng  upon  the  receiver,  and  alao  b6- 

but  no  order  nas  made  ttj  tbecnurt  as  to  tbe  cause  the  Otrard  Life  Insurance,  etc, CompaDf 

price  to  be  paid  (or  the  work,  or  u  to  themnn-  nas  not  a  party  lo  the  proceeding  and  Lad  no 

ner  of  paymuut;  and  that   neither  he  nor  the  Interest  therein. 

court  knew  anylhingas  lo  what  the  price  of  Upon  tbe  hearing  of  Ihia motion  to  strike  tba 

tliem  was.    The  contract  of  July?  was  not  eiceptloniTrom  tbeflles.  tbecourtheMfftSA 

aiened,  accepted,   or  approved  by   either  re  lbattbeorderotOctoberl8,1891,wasconclU8i*a 

ceiver.  and  was  not  submitted  to  Mr.  Qowen  as  to  the  validity  of  llie  claim  of  Cooper  A  Son, 

until  the  39lb  day  of  August,  1891,  which  was  and  the  court,  having  referred  the  claim  to  a 

the   Srst   knowledge  be  bad  that    any   auch  special   master  with  Inslruclioni   lo  find  tha 

cnntrsct  was  In  eiislenre.     Cooper  then  pre  amount  due,  and  having  further  ordered  tbat 

■etiied  bis  contract  to  Mr.  Qowen.  as  a  pre  the  receiver  should  pay  the  amount  so  found 

requisite   to   his   permitting   the  marshal    to  to  be  due,  granted  tbe  motion  and   entered  a 

take  possession  of  the  rooms  wblch  bad  been  final  decree  In  favor  of  Cooper  dfc  Son  agalott 

fitted  up  forlheclerkandmftrshsl'solflccs.    At  Ihe  receivers  in  tbe  aum  of  (14,749.43,  coaia 

this  time  Cooper  did  not  aek  tor  any  pay  and  and  ir'~     ' 
was  not  promised  any   payment,  and  all  that 

he  I  nets  led  upon  wns  that  bis  contract  should  i                ....          ,        -    - 

be  signed.    Mr,  Oowcn  refused  to  sign  tbe  auce.  etc.,  Company  and  denied,  they  appealed 

contract  because  the  work   bad  not  been  au-  to  tbe  circuit  court  of  appeals  tor  tbe  eighth 

thorlzed  by  tbe  court,  and  because  be  wns  not  circuit,   by  which  court  Ibe  case  was  heard 

•atisfled  that  tbe  price  named  in  tbe  contract  and  tbe  decree  of  tbe  court  below  afDrmed, 

was  proper  and  reasouabie.  but  promised  Mr.  wltb  costs,  in  so  far  as  It  awarded  Judgment 

Cooper  that  he  would  undertake  to  ascertain  tor  the  aum  therein  named,  and  tbe  caae  waa 

whether  the   price  named  waa  a  proper  one;  remanded  with  direrliuns  "lo  enter  an  order 

and  lo  Ibis  end  be  secured  the  services  of  an  directing  the  mode  and  time  of  pa.vment,  auch 

architect  and  bad  bim  make  a  tborougb  ex  as  tbe  court  may  be  advised  is  required  by  the 

amlnslion  of  the  building  nllb  a  view  ot  de-  equitlea  of  the  caae.  In  conformity  with  tb« 

terroining  tbe  value  ot  tbe  work  done  and  ma-  opinion  of  this  court,"    4  U.  3.  App.  SSI. 

teriale  furnlsbed.  Wlirreupon  tbe  lite  insurance  company  Bi>d 

Cooper  &  Son  made  out  Ibeir  bills  tor  tbe  tbe  acting  receiver  appealed  to  this  court, 
amount  claimed  to  be  due  them  for  work  done 

■Ince  June  H,  which   was  certified  as  correct  iftt*n.  SMUacl  Diohson  tad  J.  W.  tfo- 

by  the  architect  bavlDgsupervisinnof  thework  Ltod.  lot  appcllaots: 

A33]  done  in  remodeling  tbe  building.     Pur  Before  receivers  can  Involve  the  trusl  estate 

tbe  purpose  of  securing  payment  of  the  sums  in  sucb  a  lisbilitv,  full  and  deliberate  approval 

claimed  lo  be  due  them,  the  contractors  Bled  a  by  tbe   court  before   action  is  indispensable; 

petition  in  the  foreclosure  proceedings,  setting  and  a  precedent  order  is  indispensable, 

tnrth  tbe  tacts  and  praying  for  an  onJer  upon  (Joimlreuv.Galeeiton,  B,  <t  H.  ILOo.  98  V.  8. 

tbe  receivers, directing  lUemlo  make  payment  852(33;  USOi;  Uni->n  Tniitl.  Co.  t.  lUtntiii  M. 

of  the  sums  claimed   to  be  due,  and  further  R.  Co.  117  U.  S.  484  (29: 988). 

praying  tbat  a  lien  in  tbelr  tsvnr  be  put  upon  Koattempt  was  made  tolhrowout  tbe  claim 

Ibe  building,  and  forother  relief.     Tolbiope-  altogelher.  snd  alt   that   was  asked   was   tbat 

tition  Qowen  as  receiver,  and  tbe  Qirard  Life  only  so  much  should  be  charged  upon  tbe  trust 

Insurance,  Annuity.  &  Trust  Company  as  trus-  estate  as  was  lustly  and  equitably  due.  or.  In 

lee,  filed  answers,  and  thereupon  the  court,  on  other  words,  that  tbe  recovery  should  be  upon 

October  13,  1891,  entered  sn  order,  which  wss  tbe   basis  cit  quantum  meruit. 

tlrawn  and  consented  to  by  the  receivers  and  Vandtrbilt  v.  Ceittrai   R.  Go,  48  N.  J.  Bq. 

the  trustee  ot  tbe  bond  bolder",  "that  the  claim 

of  W.  H,  Cooper  &  Son  be  referred  to  tbe  mas-  tFIHDI^oB  or  Faop. 

ter  to  take  testimony  thereon,  and  to  ascertain  |.  I  and  that  the  vouchers  above  mentioned  an 

the  amount  Justly  and  equitably  due,  as  tbe  valid,  and  were  Inued  Invood  fnJth  bv  aaenis  or 

true  value  of  the  work  done  and  the  maieriala  ^"2^J^^JJl'!i'\J?5  l"„'„°ll'?„  "*'J£,?,*'=  ?S.^ '?if! 

1       I  1-   J  u     .1-                         J  *      -i_    T?-  ,.  T    ,  **■  H.  Cooper  a  Bon  were  Biven  credit  upoD  tba 

furnished  by  them  upon  and  for  tbe  Esli-Inia  booliB  of  said  companr  for  tbe  amounts  so  vouob- 

Uotel  building  at  South   McAlesIer,  and  that  ered.  and  were  charawl  witb  such  vouobera:  and 

receiver's  cerllficales  bearinc  7  per  cent  inter-  JtJ^J.?hB,^v™i^w"'H"n^™?*Sl,"d™'!S* 

est  be  issued  and   delivered  to  them  for  one  parBbleupeindaWoriss'uanoBr 

third  of  the  amount  so  found  to  be  due,  and  /.  I  rind  that  theoonlraoC  under  and  br  vlrtns  Of 

to  sell  and  deliver  in  setllement  thereof  lumber  "H"*'^'  TT"  S"^  ?'',"°  ""*  ^'K"^,*  '""SlSS? 

.,   -v      ,,„, , ., r  » .ti.j  .1  Upon  Kall-lnla  Hotel  from  and  after  June  S.  lOIL 

at  tbe  market  price  thereof  for  one  third  of  ^^^   the  upedn cations,  plans,  and  drnwln^s  fur! 

•aid  amount  and  the    balance  in  cash  lo  be  niebed  tberewith.wereeieouted.turDlsbed,andda- 

borrowed   on    certificates,  as  hereinafter  au-  llvere.lby  aMntsof  thereodVBrshavinKauthoriW 

ihnrlnMl  "  "  '"  ^°-  ""^  under  the  special  direction  and  ap- 

loorizea.   ,       ,      ^      ,                  ,  proval  ot  the  recelven  ttaemsetvea  and  IhU  honor- 

Upon  a  hearing  by  tbe  master  In  pursuance  able  court. 

of  tbis  order  he  msde  a  report  finding  a  ijal-  3.  That  the  work  performed  and  material  tar- 

»«  du.  Coper  *  So.  ot »U,»1!  87.  .od  .ta  ffiS^l'sS.-uSS?,"."  Jj'WSSol'S.SC^l!: 

made  ceilalD-Dndings  of  fact  and  law  prlDted  anoe  upon  tlw  oontnot  atoreaald,  and  that  tba 

10114  ,.       mii.8. 


tm. 


OiRiBD  Lira  ItranBARCi,  A.  A  T.  Go,  t.  Coofkb. 


9S7,  sse 


000;  Chicago  BepontVauU  Co.  v.  Jfe.VuKa,  153 

U.  S.  S54  (88:  819}. 

Tbe  ruling  in  Fotiiick  v.  Sdurlt.  68  D.  8.  235 
(Sft:  83S).  wElcb  displaced  liena  of  record  in 
faror  of  cerlain  equitable  cUImaQis.  was 
■vowedlj  made  as  an  innovation,  and  was 
juBitSed  upon  tbe  score  of  necessity, 

Tbe  language  of  Mr.  Jvttice  Brewer  in 
Snte/and  t.  American  Loar.  A  T.  Co.  186  U. 
8.  89,  97  (M:  879,  888).  of  Mr.  Ju»liec  Blatch- 
ford  in  Union  Trutt  Co.  v.  lUiaoU  M.  H.  Co. 
117  U.  8.^34,  <77  (39:983,  978i,  and  of  .Wr 
Jvitia  JactsOD  In  Chicago  Depaiil  Vault  Go. 
T.  JHeymia.  153  U.  B.  554  (38:  819),  has  been 
understood  to  mean  ibat  mortnpe  securiliea 
are  not  to  be  postponed  or  connscaled  except 
Id  cdsea  of  overruling  oecesaity,  aacerlained  and 
adjudical^  after  careftil  ezamiaatjon  and  pa- 
tient hearing.  No  such  necessity  did,  in  fact, 
eitst  In  tbe  present  case. 

Mr.  Arthur  O.  Mo««l«7,  for  appellees: 

Tbe  ma.'-ter's  statements  rendered  and  cerli- 
tled  became  accounts  staled  and  could  only  be 
ImpeaClied   for  fraud  or  mialake. 

Sl^niiard  Oil  Co.  t.  Vari  Elten,  IffJ  U.  8.  825 
(27:  819);  Laaietiee  v.  Etltaortlt,  41  Aik  SOS: 
Weei  V,  Dyer,  58  Ark   1«0. 

Theevidenr«  is  conclusively  binding  upon 
tbereceivera  for  work  done  prior  to  June  8, 
1691.  The  old  contract  was  recognized  by 
botb  parties  aa  extending  to  Ibe  new  work. 
After  having  so  recognized  tbe  old  contract 
and  received  Ibe  full  benefit  of  tbe  faithful  per- 
formance by  appellees  of  their  part  thereof. 
appellaota  cannot  evade   the  obligation  Ihere- 

SunJloofT  Oil  Co.    V.   Wilton,  142  U.  8.  818 

8S:  1025):  Ellit  v.  Botlon.  H.  &  £.  B.  Co  107 
asB.  1 ;  Saltan  v.  HotttUm  d  T.  C.  B.  Co.  88 
Fed,  Hep.  788;  VandtrbiU  v.  Central  R.  Co. 
4fi  N.  J.  Eq.  669;  Ktrr  v.  Litlle,  42  N.  J.  Eq. 
638;  Central  TrvU  Co.  v.  Ohio  C.  li.  Co-  23 
Fed.  Kep.  S06;  How  v.  Harding,  ^i  Tex.  IT; 
Beach,  Receivers,  g  862. 

Wltbln  Ibe  scope  of  his  authority,  tbe  re- 
ceiver has  power  to  make  contracts  subject  to 
the  poner  of  tbe  court,  to  forbid  eilravaganl 
and  ImprOTident  contraclA  while  executory,  or 
reform  those  fraudulentiv  marie. 
Vilnt  V.  Pays,  106  N.  V.  439. 

When  within  Ibe  Bcopeof  his  powerthebas 
made  a  contract  In  good  faith,  and  tbe  other 
party  relying  on  It  haapertoriDed  his  part,  tbe 


receiver  sbould  be  retjulred  to  perform  bis  un- 
dertaking, although  it  was  improvideoL 

Wabanh.  St.  L.itP.S.  Co.  v.  CentrtU  Trutt 
Co.  22  Fed.  Rep.  269. 

Wben  tbe  receiver  bas  entered  into  a  con- 
tract by  direction  of  the  court  or  with  lu 
knowlMge  or  approval,  it  Is  tbe  duty  of  tbe 
court  lo  see  that  tbe  contract  la  enforced. 

Fariwrt'  Loan  d  T.  Co.  v.  Bu'li"Btoii  A  B. 
W.  B.  Co.  82  Fed.  Rep  805;  McNulltfr.  Loch- 
ridge,  141   U.  S.  837  (85:  796). 

No  receiver  should  be  permitted  to  bold  tbe 
results  of  an  executed  contract  and  ask  a 
court  of  equity  lo  bel|j  blm  to  defraud  tbe 
party  who  performed  the  work, 

*^r*a«J;v.  Terkei.  142  U.  S.  1, 18  IBS:  MS. 
918):  United  St-tu  Trutt  Co.  V.  WabathW.  R. 
Co.  150  U.  S.  3H7  (87:  1085);  Whitney  Armt  Co. 
V.  ftiWow,  63  N.  Y.  68.  ao  Am.  Rep.  504; 
WoodruJt'-v.  Erit  R.  Co.  93  N.  Y.  609;  SeOlit, 
101  N.  Y,  58U;  Qui/ies.  M.  d  P.  H.  Co.  v. 
Hamphreut.  145  U.  B.  82  (SS:  633);  St.  Joieph 
d  St.  L.  R.  Co.  T.  Humphrey*.  145  U.  8-  105 
(36:6401;  Barton  v.  Birbour,  104  U.  S,  126 
Via-.  072);  Walkuxv.  Loomii.  97  U.  S.  146  {24: 
R9S):  Fotdiek  t.  Sehall.  99  U.  S.  235  125:  8SU|; 
Cojudrq/  V.  Qaltetton,  H.d£LB,Co.\  Woods, 
834. 


Mr.  Juttice  Brown  delivered  the  opinion 
of  tbe  court; 
There  can  be  no  doubt  of  tbe  correctnesa  of 

the  masler'a  finding  with  regard  to  the  work 
ilone  by  Cooper  ft  Son  prior  to  June  8,  1891. 
This  work  was  done  under  a  contract  made 
May  23.  1890,  between  Cooper  A  Bon  and 
Chadlck,  who  was  at  tbe  timegeneral  manager 
of  the  Choctaw  Coal  i  Rairway  Company, 
Hnd  who.  by  authority  of  tbe  boanlof  directors, 
bad  arranged  wltb  tbe  Judiciary  committees  nt 
Congress  for  tbe  location  of  tbe  United  Blatea 
court  at  South  McAlester,  upon  condition  that 
tbe  company  would  provide  Ibe  officers  of  tha 
court,  free  of  all  coat,  with  suitable  quartrra. 
While  the  contract  was  not  signed  by  Cbadick, 
but  by  Cox,  the  arcbllect,  it  was  so  eigned 
under  special  authority  from  Chadlck.  and  It 
provided  that  the  work  waa  to  be  done  to  the 
satisfaction  and  under  the  supervisioa  of  tlw 
architect.  Bills  were  rendered  for  this  work, 
which  were  cerliOed  by  the  chief  engineer  and 
assistant managerofthecompsny.  Hr.Cbadick 
■testiBed  that  the  appellee's  claim  for  [53S 


leoelven  knew  [bat  said  V.  U.  Cooper  ft  Son  were 
•0  performing  work  and  furnlablnjr  malerfalsunder 
BoA  br  virtue  or  said  oontraot.  and  In  full  relUnoe 
tbereon;  and  wltbauch  knowledKeapprovedofthe 
— Tkot  BBld  Cooper* Son.  and  managed  and  di- 


nt of  Ju]]'7. 1891.  Id 
fleadonafumUbed  them  wilb  nid  oontraot  by  aald 


tract  and  at  the  suneatlon  of  tbe  aupervldnr 
aniblleot.  (umlabed  br  tbe  reoelven.  and  wltb  hli 
approval;  and  Ibat  the  prices  aharged  for  suob 
extra  work  and  materials  fnmlabed  are  reasonable 


,w,  that  the  reoeivers 
t  Ibe  fact  tbat  Vf.  H. 
rk  and  turDlahlnr  ma- 
lellanoe  upon  oonnant 


_js  olalm  of  aaU 

at  tbe  work  performed 
laterlaia  furnished  by 
wltb  the  detalla,  plan^ 
0  nid  oontraet. 
William  Netoon, 


(■-  I    ' 


SUTBUtB  CODXT  or  TBI  UHTRD  BfliTEM, 


Oct.  Tmhi; 


Ihia  work  ii  jDBt  ud  correcl,  and  Id  a1ett«Tot 
JuDB  IS  he  Mja  that  be  la  unable  lo  Mtile  the 
■mnuDt  due,  but  expect!  to  be  able  to  do  r~ 
early  in  July.  It  U  true  that  the  company,  i 
December.  1890,  was  nut  into  the  hands  of  r 
ceiren;  but.  with  full  knowledge  oC  all  IbHt 
waa  being  doue,  they  allowed  the  work  tc 
continue  without  futerruptlon.  until  June  3, 
1891.  and  werejuatlj  held  to  be  liable  for  what 
had  been  done  up  lo  that  lime,  according  lo 
the  lerma  of  the  contract,  A  aattlement  ap 
pearalo  have  been  hadon  January  B,andioma 
of  the  Bubsequent  work  wa«  done  without  a 
prior  order  of  Ihe  court,  but  no  objection  wi 
ever  made  to  It  by  the  recelTeri  upon  that 
ground  prior  to  June  S,  when  the  work 

The  principal  matter  In  diipute  relatee  to  the 
proper  Id lerpretallon  o[  the  order  of  Octnber 
18.  1691,  referring  Ihe  claim  ol  Cooper  &  Bon 
to  the  maiter  "  lu  ascertain  the  amount  Justly 
and  equitably  due  at  tbe  true  value  of  the 
work  done  and  materials  furoisbed."  and 
tbe  refusal  of  the  master,  under  tbe  terms  of 
Uiii  order,  lo  permil  the  appellaata  to  prore 
tbe  coat  and  value  of  Ibe  building,  without 
reference  to  any  contract.  In  this  connection, 
ttaemasler  found  thai  theconlracl  under  which 
the  wurit  waa  done  was  executed  by  agents  of 
the  receivera,  having  authority  so  to  do,  and 
under  apecial  direction  and  approTal  of  tlie  re- 
Mfvera  tbemselTea,  and  of  the  court;  that  the 
work  waa  performed  and  mHleriaU  furnished 
ia  reliance  upon  thia  contract;  that  the  re 
ceWers  knew  of  Ibis,  and  with  auch  knowledge 
approved  of  this  work,  received  tbe  benefit  of 
li,  and  took  poBaeaalon  of  Ihe  boleh  and  also 
that  Ibe  work  waa  done  In  strict  accordance 
with  the  plans  and  apeciQcatlons.  While  tbe 
flndlnga  of  tbe  master  In  this  particular  are  noL 
absolutely  binding  upon  Ihe  court,  there  Is  a 
presumpllon  in  their  favor,  and  Ibey  will  not 
be  set  aside  or  modified  In  the  abaence  of  some 
clear  error  or  mistake.  CanuUti  v,  Sluart,  144 
D.  a  IM.  lie  [86:  863.868]. 

On  June  H  the  receivers  ordered  Ibe  work  to 
be  stopped,  and  a  bill  to  be  rendered  for  what 
had  been  done  up  to  that  time,  saying  that  the 
Teceivera  would  "then  furnish  tou  with  de- 
atgns  and  directions  aa  to  the  work  lobe  done, 
539]  and  you  *will  name  a  grON  sum  for  the 
perFurmance  of  the  same,  which  we  will  submit 
lothe  court  for  their  approval  or  disapproval." 
The  mailer  rested  here  until  June  23.  when, 
M  a  result  of  a  conference  between  Mr.  Coi, 
ttie  architect,  and  Major  Nelson,  the  master  in 
obancery,  the  receiver  addreesed  the  following 
letter  lo  Cooper  &  8od: 

Gentlemen:  We  have  been  advised  by  Haj. 
William  Nelson,  master,  of  the  following  or- 
der uf  Ihe  United  Blatet  court:  "Youare  hereby 
directed  lo  Bniab  up  court  room,  all  the  offlcea 
on  lower  floor  of  hol«]  building,  and  also  aucb 
rooms  on  second  floor  aa  may  be  necessary,  In 
■ccordaiic«  with  eatlmalBa  to  be  hereafter  fur- 
nished." 

In  the  meantime,  and  In  consequence  of  Ibe 
lame  conference,  Cbadick  insiructed  tbe  archi- 
tect, Hr.  Cox,  to  make  the  plans  and  apeclB- 
oalioua  of  what  was  required  for  Ihe  accom- 
iDf>dailDD  of  tbe  court,  and  aend  them  up  lo 


Muscogee  for  Ihe  inspection  of  Major  NelaoD, 
the  maaier.  He  sent  them  there  on  June  0. 
Tbe  master  appeara  to  have  submitted  tbera  to 
tbe  judge  and  marshal,  who  approved  of  them, 
and  direcled  the  work  to  be  done,  tbough  do 
order  of  court  was  entered  lo  that  effect,  and 
no  question  of  price  waa  conaldered.  this  ma^ 
ter  being  left  lo  the  rvcetvert.  Upon  the  re- 
turn of  these  plana  and  apeclflcationa  to  Mr. 
Cox,  tbe  architect,  be  drew  up  a  contract  in 
compliauce  with  them,  and  aent  one  copy  to 
Mr.  Cooper,  with  spnciflcatlona  annexed,  and 
anotber  copy  to  Hr.  Chadlck's  office.  Cooper 
ft  Son,  who  appear  to  have  already  seen  the 
plans  and  epecili cations,  addressed  Mr.  Chadick 
a  letter  under  date  of  June  34,  agreeing  to  do 
the  work  for  |I0.2S0.  Chadick  teaiiBed  that 
his  recollection  was  that  the  receivers  accepted 
the  prnposltton,  though  he  never  seems  to  have 
formally  answered  tbe  letter.  But  however 
this  may  be,  a  contract  was  drawn  up  bearine 
dale  July  7,  and  sl^ed  by  0>oper  ft  Son.  and 
by  Coz  as  supervismg  architect,  not  at  tbe  tool 
of  the  contract  itself,  but  at  the  end  of  the 
speclScations.  which  followed  theconiract,  t[r. 
Ooi  lealifled  that  Chadick  ordered  the  work  to 
go  ahead,  and,  knowing  the  amount, be  inserted 
U  In  tbe  contract;  that  Mr.  Chadick  came  to 
■the  building  after  this,  told  him  what  [540 
tbe  coun  wanted  and  approved  of,  and  ordered 
him  to  go  ahead  with  ll.  In  tbe  same  connec- 
lion.  Cba<ilck  teslided  that  the  contract  waa 
drawn  up  by  Coi  and  submitted  to  him;  that 
he  approved  it,  not  formally,  because  Mr. 
Gowen  waa  not  there,  but  looked  It  over  and 
thought  il  was  just  and  right.  Mr.  Coi  waa 
the  supervising  architect,  appointed  flrsl  by 
tbe  manager  and  continued  by  the  recvlven, 
and  all  the  contracts  for  buiidlngn  and  spedll- 
cations  for  building  before  tbU  bad  been  drawn 
by  biro.  Thta  was  in  the  ordinary  line  of  hia 
buainess  and  duly.  "I  knew  Ihat  Mr.  Coopet 
was  working  upon  this  building  to  reliance  on 
this  contract  and  in  accordance  with  lU  terms; 
I  supposed  these  speciflcationa  would  govern 
the  seltiement  of  it;  Mr.  Gowen  knew  of  Ibla 
contract  at  the  lime;  be  was  present  when  it 
was  given  to  me  in  the  early  part  of  July.' 
Mr.  Cooper  also  testified  that  be  made  his  bid 
In  compliance  with  directions  from  Mr.  Chad- 
ick; that  be.  Chadick,  accepted  ft  and  laid  him 
to  go  to  work,  wbich  he  did.  and  completed 
the  work  according  lo  tbe  contract,  plans,  and 
speclficallons  furnished  him  by  Mr.  Coi,  It 
further  appears  that  after  the  contract  waa 
completed  a  bill  was  made  out  sbowlng  an 
amount  due  of  $11,098.74,  and  that  Mr.  Cox 
cerlifled  lo  Ibe  correctness  of  the  account. 

In  this  connection  Mr.  Oowen,  Ibe  principal 
witness  for  the  appellants,  states  that  shortly 
after  bis  appointment,  permission  was  asked 
of  the  court  to  enter  Into  a  contract  for  Ibe 
roofing  of  tbe  building,  and  an  order  procured 
to  Ihat  effect,  and  that  he  concurred  in  Ihe 
making  of  a  contract  for  this  work;  that  be 
gave  the  matter  no  further  conaiileration  uo- 
111  March,  when  hia  attention  waa  called  to  the 
fact  that  the  Inside  work  waa  atlll  golnr  on; 
that  he  then  called  Mr.  Chadlck's  attention  to 
the  maiter,  who  said  thai  nothing  waa  being 
done  beyond  making  the  building  weather- 
light,  and  undertook  to  have  authority  pro- 
cured to  do  the  neceaaary  work  Id  oloalng  the 
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;iitl7.  upon  Cbadlck's  rep- 
ilr  office*  were  I'D  cnimped 
utn  KTcBll;  Inlerrere  wUli  Ibe  efHcient  [ranB- 
•cUna  nf  buaineu,  he  agreed  lo  tbe  fltltng  up 
n(  qnitrlers  Id  tbe  hotel  building,  atid  after  coa- 
04 1]  sultlQe  *M  to  the  amount  of  room  re- 
qiifrta.  Cbsdick  undertook  to  secure  tbe  aece»- 
aarv  order  of  the  court 

CpOD  Ibe  occaalon  of  hfs  ueit  vUit,  which 
WHS  Id  the  latter  part  of  Hay,  be  learned  that 
the  wnrk  waa  atlll  progrcuitig.  aod  bad  an  al- 
Urcutirm  with  Mr.  Chftdlck  upon  the  aubject, 
in  wLkb  he  reminded  him  that  he  bad  under- 
taken  to  have  the  work  entirely  itopped,  to 
wU'cli  Mr.  Cbadlck  stated  that  be  thought  be 
would  be  able  to  make  at)  advanlageous  use  of 
tbe  building  upon  Its  compleiloD,  and  that  be 
fanil  ftsaum^  the  reeponslblUty  for  the  contlo- 
uance  of  the  work,  aRbough  against  Mr,  Oow- 
en's  niah.  The  retultof  this  con  versa  tlun  mm 
tbe  stoppage  order  of  June  8,  which  was  de- 
*igDiKl  to  prevent  Cooper  entering  into  any 
further  arrangement  without  his  concurrence 
and  the  prior  approval  of  the  court.  He  far- 
ther slated  that  be  never  saw  or  heard  of  the 
letter  of  June  24  of  Cooper  &  Son,  proposing 
to  do  the  work  (or  (lOp^M,  although  be  knew 
and  saw  that  work  upon  the  court-rooms  and 
olflcea  waa  going  on,  and  waa  Informed  by 
Mr.  Chadick  that  this  waa  belne  done  by  di- 
rection of  tbe  court;  and  that  be  believed  that 
Cooper  was  going  on  with  tbe  work  without 
furnishing  an  attlmale  or  making  any  con- 
tract, as  had  been  tbe  case  heretofore,  and  felt 
certain  that  Mr.  Cooper  would  not  be  allowed 
uy  eiceaaivB  aum;  that  the  Brst  Intimation 
hn  bad  of  the  existence  of  the  contract  waa  on 
Auguat  31l,  when  be  wu  ashed  to  sign  such 
contract  as  a  prerequisite  to  Mr.  Cooper  allow- 
ing the  marshal  to  lake  possession  of  the  rooma 
fitted  up  for  tbe  court  and  its  ofScers;  he  de- 
clined to  sign  tbe  contract;  never  promised  to 
Ey  Mr.  Cooper  the  amount  claimed,  because 
wasnotsatlsfled  that  tbe  price  named  therein 
was  a  proper  one  and  that  be  aubsequently  ob- 
tained an  appraisement  by  builders  of  hU  own 
employment,  who  reported  that  tbe  charges 
were  grossly  eicsssive.  He  further  stated  that 
be  never  gsve  Mr.  Coi  authority  lo  bind  the 
receivers  byestimates  or  con  tracia  such  as  this. 

It  seems  tliat  near  tbe  end  of  August,  when 
Mr,  Cooper  bad  tbla  conversation  with  Mr. 
Oowen,  he  waa  told  there  was  going  to  be  a 
change  in  the  administration ;  that  Goweo  was 
going  to  take  charge  as  managing  receiver;  that 
S42]he  waii'reluctant  to  turnoverthe  building 
until  ue  bad  some  assurances  of  his  money, 
and  so  notified  the  receivers;  but,  as  be  Buys, 
upon  tbe  assurance  of  Mr.  Oowen  that  it 
would  be  only  a  matter  of  a  few  days  when  he 
would  have  hia  money,  he  allowed  them  to 
take  possession  of  the  building.  The  state- 
ment in  this  particular  is  confirmed  by  Mc- 
Loud,  the  attorney  of  tbe  Insurance  Company, 
who  advised  Mr.  Cooper  that  he  would  lose  uo 
right  hy  giving  up  possession  of  tbe  building. 

On  October  S.  this  peiitiou  was  Hied,  alleg- 
ing that  the  work  subseijiient  to  June  8  waa 
done  by  virtue  of  direct  authority  from  Messrs. 
Cbadick  and  Gowen  and  Major  Nelson,  the 
master  in  chancerv,  and  In  compliance  with 
the  speciflcalloiis  nlgned  by  Cooper  &  Son  and 
Cox.  The  anawer  of  Qowen  denied  tbe  con- 
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tract  of  July  7.  though  it  admitted  an  arrange- 
ment made  with  Mr.  Chadtck,  with' tbe  ap- 
proval of  tbe  judge  and  special  maater,  to 
make  certain  alterations  and  addiltona  lo  tba 
hotel  building,  to  fit  il  up  for  a  court-room  and 
the  rooms  necessary  for  the  officers  of  tho 

In  this  slate  of  the  case,  and  on  October  IS, 
Mr.  Gowen  aa  receiver,  and  the  life  tneuranca 
company  by  its  attorney,  appeared  before  tho 
court  and  submitted  to  it  the  so-called  Ard- 
more  order,  which  was  entered  by  the  cuirl 
with  tbe  consent  of  all  the  parties.  Tlila 
order,  upon  lis  face.  Is  undoubtedly  suscepll- 
bio  of  tbe  interp relation  put  upon  It  by  rbe 
appellants,  and  authorized  the  master  to  re- 
ceive testimony  as  to  tbe  actual  value  of  tho 
work  done  and  materinls  furnished,  irrespec- 
tive of  any  contract  between  the  parties;  and 
yet  In  view  of  the  antecedent  facts  It  does  not 
seem  probable  that  tbe  court  thereby  Intended 
to  rule  out  all  evidence  of  the  contract.  Tbo 
petition  of  Cooper  &  Son  relied  upon  Iheir 
arrangement  with  Chadickas  a  contract.  Tlia 
answer  denied  tbe  contract,  and  under  these 
allegations  It  can  scarcely  have  lieen  intended 
by  Cooper  ft  Son  to  waive  entirely  tbe  benefit 
of  such  contract.  If  It  existed.  In  fad.  It 
would  appear  that,  prior  to  Ibis  order.  It  had 
been  determined  by  tbe  court  that  such  con- 
tract was  made,  since  in  tbe  final  decree, 
which  was  entered  on  January  19.  1899,  it  ia 
said  "that  in  the  order  there  made  October  13. 
l^n.ihe aoun.tiponthtetiiUneetAtn'ad  [54!! 
dtietd,  recognized  and  declared  the  validity  of 
tbe  claim  of  W.  H.  Cooper  A  Son,"  and  thai  II 
was  not  the  Intention  of  the  court  to  confine 
Cooper  &  Hon  to  a  quantum  mamit  Is  patent 
from  tbe  further  clause  of  such  decree,  "that  it 
!>eing  staled  bvreceiversthal  they  were  entitled  . 
to  certain  credits  upon  said  account,  the  court 
referred  the  said  claim  to  tbe  special  master, 
with  Instructions  to  aitcertain  the  amouQl  due 
upon  said  claim,  the  validity  of  wAieA  had  bttn 
adnidged  by  the  court." 

If  such  contract  existed,  was  within  the 
competency  of  the  psrties,  and  waa  proved  to 
the  satisfaction  of  the  court,  Il  supcraeded  tho 
necessity  of  Inirmlucing  testimony  as  to  Ibo 
actual  value  of  tbe  work  done. 

We  think  tbe  testimony  fully  justified  the 
master  In  his  finding  Ibnt  a  contract  bad  bi^tn 
made  witb  Mr.  Chndick  for  tbe  work.  Tho 
stoppage  order-of  June  8  indicated  an  Inten- 
tion on  the  part  of  the  reccivera  to  furnish 
Cooper  lib  Sou  with  further  designs  and  direc- 
tions OS  to  the  work  to  l>e  done,  tor  which 
work  they  anticipated  a  bid,  and  agreed  to 
submit  the  same  lo  the  court  for  its  approval 
or  disapproval.  Within  a  few  dayalbereaficr. 
plans  and  specifications  furnished  by  tho 
architect  of  the  receivers  wttb  a  notice  that 
Ibe  court  bad  ordered  the  court- room,  all  the 
ofBces  on  the  lower  fioor  of  tbe  hotel  buildiog, 
and  also  such  rooms  on  the  second  fioor  aa 
might  be  Deeded,  lo  be  finished  up.  were  sent 
to  Cooper  ifc  Bon;  and  alter  an  examination  of 
the  plans  and  specifications,  they  made  a  bid 
for  a  certain  amount,  which  Chadick,  acilng 
for  the  receivers,  accepted  verbally.  Cooper 
A  Son  thereupon  signed  the  plans  and  speclfl- 
cations,  with  the  architect,  and  proceeded  to  do 
the   work    In   rellanco   upon   the   contract. 

D„...,i„Cooglc">" 


US-US 


BUPBEUS  CODBT  OF  T 


t  Uni 


3  Statu. 


Oct.  Txkm, 


Whether  the  control  waa  nciuftlly  signed  by 
the  rec«Wera  whb  quile  Immaterial,  bo  long  as 
the  lermsof  Ibecoptract  were  agreed  upoaBDd 
understood  beiweca  ilie  parllea,  and,  m  ob- 
served by  the  court  below,  "when  Cooper  & 
Son  were  directed  to  proceed  witb  the  work 
cnlled  for  by  the  plane,  the  cooiracl  between 
the  panfee  was  closed,  and  the  preparation 
and  flgnlng  of  a  formal  writing  would  only 
have  called  Into  existence  addltiooal  erideoce 

S44]  *lt  Is  said,  however,  that  the  contract 
being  for  the  cuDstruction  of  a  large  bulldfQg, 
not  necessary  to  tbe  company  In  tbe  conduct  of 
Its  regular  business,  and  upon  land  which  did 
not  belong  to  the  company, and  was  not  covered 
by  the  lien  of  the  mnrtgsge,  was  such  a  one  as 
required  a  prior  order  of  the  court,  and  that 
no  sucb  order  waa  giren  in  this  case.  Assum- 
ing this  to  be  so,  tbe  objection  is  a  purely 
technical  one.  It  appears  that  the  plans  and 
aptci  Seal  Ions  were  laid  before  tbe  Judjjc  and 
other  officers  of  the  court,  were  approved  by 
them,  and  tbe  work  directed  to  be  done, 
[tough  no  order  of  tbe  court  was  formally 
entered.  Subsequently  the  court,  with  full 
knowledge  of  tbe  facts,  and  "up<iD  evidence 
then  sdiluced."  deckred  tbe  validity  of  the 
claim  and  referred  it  to  the  master  to  ascertain 
tbe  iimount  due.  We  think  this  isa  sufficient 
raliflcatloD  of  the  act  of  Hr.  Cbadick  in  direct- 
inn  the  work  to  be  done;  and,  so  far  ai  tbe 
price  is  concerned,  his  action,  or  that  of  bis 
authorized  agent,  Coi.  is  biodlag  in  tbe  ab- 
•encc  of  fraud  or  mistake.  It  certainly  would 
have  been  more  satisfactory  If  the  court  bad 
been  fully  informed  of  the  terms  of  the  con- 
tract, and'  especially  of  tbe  price  to  be  paid, 
■ml  bad  given  the  receiver  the  requlaile  au- 
thority before  he  entered  into  it,  but  it  was  a 
question  for  tbe  coun  whether  It  should  not 
leave  the  price  to  be  determined  by  the  diicre- 
tioD  of  the  receiver. 

In  (he  very  case  of  VanaerbOl  v.  CantnU  R. 
Co.  43  N.  J.  £q.  SeQ,  so  strongly  relied  upon 
by  sppellanta.  it  waa  remarked  in  tbe  opinion 
of  the  court,  p.  681: 

"It  must  have  been  contemplated  that  in  the 

Sertormance  of  these  multifarious  duties  some 
egree  of  discretion  might  be  accorded  to  the 
receiver.  Whether  a  power  to  exercise  sucb 
diKretlon  would  not  be  assumed  to  exist  in 
every  esse  without  a  special  order  need  not  be 
considered,  for  It  is  clear  that  the  chancellor 
may  accord  such  discretionary  power  to  a  re- 
ceiver by  a  general  order, — such  as  was  made 
in  this  cause.    ... 

"H  tbe  contract  bas  been  completely  per- 
formed and  its  performance  accepted  by  the 
receiver,  and  the  claim  Is  merely  lor  compen- 
■alion.  relief  of  that  nature  would  seem  neces- 
ff4S]sarily*to  be  awarded. unless  tbeapplicant 
should  appear  to  have  dealt  fraudulently  or 
ciillusively  with  tbe  receiver  to  the  detriment 
of  tbe  trust.  Even  if,  in  the  Judgment  of  Ihe 
chanceilor.  Hie  contract  was  improvident  and 
nnreasooable,  unless  the  contractor  should 
appear  to  have  contracted  with  notice  of  tbe 
Improper  character  of  Ihe  contract,  no  Just 
reason  could  be  eiven  for  debarring  him  from 
the  agreed-on  compensation  wbicli  tbe  receiver 
might,  for  his  negligence  or  misconduct,  be 
required  to  repkf  to  the  Ituid." 
106$ 


The  work  done  having  thus  received  the 
sanction  arid  approval  of  tbecourt,  Itcanmake 
DO  difference,  so  far  as  tbe  legal  aspect  of  Ibe 
easels  concerned,  whether  the  contract  wai 
executed  by  one  or  boih  of  the  receivere.  In- 
deed, in  view  of  the  fiict  that  two  or  more  re- 
ceivers of  a  railway  are  frequently  appointed 
who  sometimes  reside  at  considerable  distances 
from  each  other,  we  are  unwilling  to  say  that 
a  contract  may  not  lawfully  be  made  by  one 
of  sucb  receivers,  which  shall  l>e  binding  upon 
tbe  estate,  Tbe  necessities  of  the  case  may 
sometimes  require  that  contracts  of  a  local 
character  ahsli  be  made,  where  it  Is  incon- 
venient, or  perhaps  Impossible,  to  obtain  the 
consent  of  the  other  receiver.  So.  if  by  ar- 
rangement t>etween  themselves  one  is  consti- 
tuted managlDg  receiver,  his  authority  may 
have  a  broader  scope  and  may  approximate  to 
that  of  a  sole  receiver.  Mr.  Cbadick  may 
hiive  made  an  injudicious  bargain  in  agreeing 
to  pay  110.350  for  the  Job.  but  so  long  as  no 
bad  faith  is  imputed  to  bim  and  ao  fraud  or 
mistake  is  charged.  It  is  difficult  to  see  how 
the  company  can  escape  payment.  The  coo- 
tract  having  been  fully  perFormed.  evidence 
of  the  actual  value  of  the  work  and  materials 
was  irrelevant,  and  in  this  view  of  the  case 
the  master  did  not  err  in  ruling  it  out  and  hold- 
ing the  receivers  to  the  contract.  "The  true 
value  of  the  work  done  and  materials  fur- 
nished" may  be,  with  entire  apprnpriatene«s, 
saiil  to  be  tbe  value  which  the  parties  have 
deliberately  and  knowingly  put  upon  them, 
and  "Ibe  amount  Justly  and  equitably  due" 
the  contractor  under  such  circumstances  is  the 
amount  which  tbe  receiver  bas  promised  to 
pay  bim.  In  addition  to  this,  there  was  extra 
work  "performed  by  Cooper  A  Son,  the  [S4ft 
amount  of  which  was  to  be  dctennined  upon 
the  principles  of  quantum  mtntU,  aa  to  which 
work  this  language  was  especially  applicable. 

The  fact  that  tbe  court  did  not  direct  the 
computation  to  be  made  irrespective  of  the 
contract,  and  that  it  subsequently  recognized 
the  validity  of  the  claim  and  directed  it  to  be 
paid,  is  inconnistent  with  tbe  idea  that  it  did 
not  intend  that  tbe  contract  should  be  re- 
spected. If  Mr.  Gowen,  who  appears  to  repre- 
sent more  particularly  the  interests  of  the 
iMndhulders  and  knew  tbe  work  was  being 
done,  had  denlred  to  know  the  leima  upon 
which  Cooper  t&  Son  were  doing  tbe  work,  he 
might  easily  have  informed  himself,  as  he  had 
done  before,  and  called  the  atlenilon  of  the 
court  to  the  matter,  when  It  may  be  aasutned 
■he  court  would  have  protected  bis  tights. 
His  testlmoay  that  he  did  not  suppoee  the 
work  was  being  dor "* ' 


for  future  work. 

There  was  no  error  lo  tbe  court  ordering  the 
bin  of  Ci'oper  &  Son  to  be  paid  as  a  preferred 
claim.  Tbe  work  had  been  commenced  be- 
fore Ibe  receivership  and  was  done  in  good 
faith,  for  tbe  lienefit  of  the  company  bdcT  the 
receivers.  The  building  must  either  have 
beenflnlshed,  or  the  work  already  done  become 
a  lotal  loss  lo  tbe  company.  It  appears  to 
hive  been  constructed  for  the  accoromodUioD 
of  the  officers  of  the  road,  and  in  other  re- 
•pecta  In  furtheruce  of  the  iotereat*  ol  the 
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KMd,  tod  ii  an  uaot  In  tb«  bsnda  of  the  re-  the  duties  of  tbe  office;  that  thercerier,  on  or 

ceWen  which   nuj  be  «old  kud   tbe  money  about  March  SI,  1893,  the  leglilallTe  asieubly 

realized  Iberefrom  applied  to  the  payment  of  of  Arizona,  for  the  purpoae  of  clastirjlog  the 

tbe  claim.    The  fact  I  hat  Ills  not  covered  by  countiet  of  tbe  lerniorV  and  fixIriK  Ihe  com- 

the  morlgage  renders   It  the  more  equitable  peniatloD  of  county  omcera,  paueit  an  act  en- 

tbat  the  proceed!  of  tbli  aale  shall  be  applied  titled  "An  Act  Claaaltylng  the  Counties  of  the 

to  the  paymeot  of  tbe  coat  of  its  coDSlructlon.  Territory  and   Filing  the   Compensation    of 

1%^  d^TM  of  t/ie  court  Mou  it  thaifore  of-  the  Officers    Iheroio,"  wbicb   nas   approved 

firmed.  March  til,  1895,  by  tbe  governor  of  the  lerri- 

lory,  and  went  Into  effect  IhirLy  days  after  jta 

ptaaage.  namely,  on  the  Slit  day  of  April, 

547]     W.  A.  HARWOOD,  ippt.,  18B5;  and  that,  according  to  tbe  provlilooa  of 

«.  tbe  act,  Cocblae  county  became  and  la  a  counlj 

A.  WENTWOBTH  Avpdkt.  •*'  """  ""'"^  *''*">  """^  "■  recordor  clerli  as 

*  offleh  ot  the  board  of  supervisors. 

(BeeRCHeporterted-MT-WiJ  The  plaintiff  averred  In  bla  pelltlon  Ihat  al 
recorder  he  was.  and  bad  l)een  aiace  April  31, 
1895,  tx  offleio  clerii  ot  ibe  board  of  supervto- 
"*    ka  such  eatilled  to  tbe  possessioc     ' 
tals,  and  da 
!,  but  the  iamo 

.«.w>->'>  .c    a>i>u>.M>a.  --cu-     lu.™  ■>   •>•■.  « lo  Ibc  haD  Js  of  I  be  defendant  Harnood, 

ffoveraor' liDd  o^mi^'tied  "toThe'ouawST  or  iha  "'"'■  "P°°  demand  duly  made,  refused  to  de- 

■ectetarr  or  the  territory,  cannot  be  Impeacbed  H'^  them  lo  tbe  plaintiff. 

br  l^Uailve  Journal)  which  tbe  lundaniental  The  prayer  ot  the  petition  wsa  Ihat  a  writ  of 

laws  of  the  territorr  do  not  require  ID   ihow  mandamus  be  luued,  commanding  the  defend- 

everrthing  dons  In  both  bnncheeof  thslefrialK-  ant  to  foribwitb   deliver   all  of  aald   bonks, 

ture  vbiie  eoaaaed  In  tbe  oonsldetaiion  or  bills,  papers,  recfirds,  seal,  sod  other  documents  to 

X   A  territorial  ■tatutefixloK  tbe  compeosatlonol  the  pialntllf  as  recorder  of  Cochise  county  and 

county  oAoera  at  diOerent  auma.  aooordlng  to  ex  offno  clerk  of  said  board  ot  supervleorij 

the  clantOoailoD  ol  tbecountlps  band  od  tha  ,i,4t  pUiDiiH  be  adjudged  to  be  such  recorder 

equalized  aana«d  value  ol  [M^perty.  Is  not  .  ^  ^jg  ^j  and  that  the  defendant  be  enjoined 

iTorVn^oljor.iia^  n.«nlnBortbe  „d  restrained  from  exercising  or  perfoimlui 

aotoru)nrre«QiJuiyw,im.  any  ol  the  duties  of  that  office. 

[No.  756.]  The  pelttion  having  been  supported  by  tba 

BiAmitUA  March  9, 1896.    Dtcidtd  April  13.  Plstnjiff's  affidavit  an  alternative  mandamui 

1896  '"^  directed  to  be  issued  commaodlng  the  de- 

tendant  lo  deliver  lo  tbe  plalnlifl  all  tbe  hooka, 

A  PPEAL  from  a  judgment  of  the  Supreme  P?P5"'l*"=  ;  P?n»lnlng  lo  *«  °ffl«  ot  clerk 

A   Court  ot  the  Terriwryot  Arizona  to   re-  "' ""Wd  of  supervisors  of  Cochise  countv, 

view   ajudgmenlof  that  court  afflrminglhe  "".o  .bow  cause,  by  a  day  named,  why  tlia 

tudgmeot  oT  the  District  Court  of  the  1-1  rat  writ  "Hould  not  be  made  final  and  peremptory 

Judicial   District  ot  that  Territory  in  favor  ot  '°Ik    ^iT  j     .  n           j              j    ,.      ... 

the  plainllff.  A.   Wenlworth,  a^iust  .the  de-  T"",  ^'IS^f'"'*  ^?^Tf  ■!J^™'.i"?'*  "" 

tendanl.W.  A.  Harwood,  adjudging  that  plain.  5^'  f^"!^,i^  '"  ^^f  ''l''°'"^K„fi;"T' * 

liff  ii  ibe  county  recorder  of  the  county   of  '«"fd  to  in  the  record  as  Iiouse  bill  Ko  9  waa 

Cofbise,   In  Ihat  terriu.ry.  and  eDjoinlng  the  f"  *    Ij    k?          ?£^   «  ".'ll"?" ,   f.  *^ 

defendant  from   exercising  tbe  dm iS  of  that  l«ivea««mblyaaalleged;  that  thalK  .    astha 

Office,  elc.     Afflrmtd.       ^  ""m'''^^'^''"'!**' ".^K^'W^'fi'r.Vo 

See  same  caw  below.  «  Pac.  1028.  *"f  ^'7-  contained  a  clause»tbat  it  should  [849 

not  lake  eBect  ana  be  In  force  before  Januarj 

Bcument  by  Ifr.  A>ll«  Hului  1, 18«7;  ibu  H.i  o].i,«,  or  moIIod -u  .Irtek.n 

lb«  lunaicb,  ot  lb,  one  ot  ofmiy  SortS  '""f  '""  P-xfl  t""'  '»»•<•  «t  "b.  u.embly. 

ot  CocblM  ooimij,  leirliory  ot  Atlra..  ''°'  ^  '  J*.'  ."f,  "f  *"■  'i"  ',''"?  ","  "^,  * 

Tb.  (t.toi,d.ot  In  .rrorJM  lo  Ibo  dl.trlol  tl?«»  IfM  "•II  ■c"  or  p.rUot  mU   ooooBIOl 

conn-ot  ibo  «,.i  JodU.I  .ll.irlol  ot  IbU  SS  -",'    "'  "\"',t"f'l,"^f\  ,'i'  "" 

lory,  bolde.  In  Cochta  coonly.  .  poililoo  al-  !'« t'"""  "«■  "I"  ""'"f,.";'  "*'"  ""i 

lecine  that  at  a  neooral  election  hSd  in  Ari  i°  ^^  aame  wav ;  and  ihat  "ibe  aakl  alleged 

alfoaCtteTbTaJot  SembirisSt  ;.  «'-"  •«  In  ,  pa«,d  by  lb.  le.l.l.ii,.  .» 

waa  duly  eleoied  to  lb.  oMc  ot  nonnty  n  """?  "  'y  •"'"  1;™"  >km»'.  '"'  'bat 

corder of  Cocbiao  couQiy,  and  ihereatier, bay-  f,*?"'^     °.°  t'*,i!''U..,<..  .k. 

lag  gmt  duly  onalHed.  eni.r.d  upon  ihn  dla-  Jj  """"P'  t.  ''". P.""!"."" 

obargool  bladulleaaa.uoboHeentbat  Ibal  Sd.l?S™iK,° 

rdSr.',:d''s%°sii*Sn,7Jt-K  LlH'iK'Ir..^s^^^ 

leiniorji  tba.  aia  regular  o,«itlng  ot  tie  board  f""'."'.  !?»»■  "  "  .'.'l"^'  ^  i'*  f."""','' 

otauperTlaoraotUolountyboaraadulyeleotod  ™  °'  Arlaona   or  1895   la  llledwilb  and  la 

and afpolntrf loibaollleeo't clerkoflbitiSS^  »  "■«  ™'°Jl »',  ■»  "'l"'!!'' 'IS^'.'^TL. 

818)  W  baylag  -qualiaed.  inlired  npoi  "li  !•  •Ig"«daa  ll  appeal,  lb  Iboie  la.a  lo  b« 

'          ^      .ju»..ii.u.  cu.in^  uj^u  ilgncd,  namely,  by  Ihe  goyernor,  tbe  apeakac 

NoTK— JatoeatnipavoreomtMniationtoojiacia.  Or  Ibe  bouae,  and  the  preaidentof  tbe  council. 

aee  note  to  Dnitad  Statan  y.  UacdaoieL  8:  Ut.  The  alBdavlia  of  A.  J.  Doraa  and  J.  H, 
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CsrpeDter,  and  kIbo  tbe  affldavlu  of  CliArlei  while  It  was  in  Ihe  haadi  of  the  committee  od 

D.  Iteppy  and  Cbarles  F.  HoS,  with  tbe  ex-  earollment. 

hIbltB  attached  Ibereln,  were  read  in  evideDce  Upon  ibese  facts  the  court  found  tbe   issue* 

and  were  treated  a«  cootalolng  a  true  eCate-  for  ttie  plaintiff,  and  Us  judgment  was  affirmed 

meat  of  tbe  jnurnale  and  proceedings  of  both  In  tlje  supreme  court  of  tbe  territory, 

houses,  and  of  the  facts  staled  In  them,  sub-  *The  statutes  of  the  United  Stales,  as  [SSI 

]ect  to  tlie  objection  by  tbe  pisintifT  that  the  well  as  the  statutes  of  tbe  territory  of  Arizona, 

enrolled    bill,   sigoed    by   the   goveruor  and  which  bear  more  or  less  upon  the  present  cod- 

lodred   nilb   tlie   secretary  of   the   territory,  troversy.  are,  for  convetilence,  given   in   lh» 

could  not  be  altncked  by  any  evidence.  margin. f 

Tbe  witness  Dnran  staled  that  he  whs  presi- 
dent of  tbe  council  of  tbe  legiElallve  assembly  Mr.  WUllaaa  H,  BB.rnea<  for  appeltanl; 
of  the  terrilory;  Ibat  the  session  lerminated  It  is  a  qiieslion  of  Uw  purely  for  the  court, 
March  21st;  that  It  was  his  custom  as  president  and  not  an  issue  of  fact  for  a  jury,  whether  a 
V>  sign   bills  when   presented  to  bim  by  the  bill  has  become  and  is  a  law. 
chairman  of  the  enrolling  and  engrossing  com-  Butbcrlsud,  Slat.  Const.  {J^  52,  54,  and  casea 
miilee  of  either  house;  that  it  bad  been  the  cilcd;  .Sou/A  Ollaaa-v.  Perkint,  &4  D.    8.   280 
practice    to    so    sign    bills   when    presented,  (34:  I54i:  (/ardntfr  t.  £arn««.  78  C.  S.  6  Wall, 
whether  tbe   council  was   In  session   or   not,  508  (18i893):  Cooley,  Const.  Law,  1S5. 
thouEb  ordinarily  it  would  be  done  when  the  The  hill  signed  by  the  presiding  officers,    to 
council  was  in  session;  tliat  If  signed  when  the  be  valid,  must  be  the  bill   actually   passed   by 
council  was  In  session  there  was  no  formality  the  legislature. 

gone  through  wllh;  tbat  tbe  attention  of  the  ^3  Am.  it  Eni.  Enc.   Law,   176,  and  ca<e* 

council  was  not   called   to   the   fact  tbat  the  cited;  Field  v    tiark,  143  U.  S.  881  (38:  SSJ); 

presldenl  was  alKiut  to  sign  tbe  bill,  nor  was  Onbornc  v.  Slnlcu.  5  W.  Va.  85,  liJ  Am.    Rep. 

lis   business   luterrupled   for  the   purpose   of  84H;  Berry   v.  Baitimore   i£   D.  P.   R.  Co.  41 

sinning  Ihe  bill,  nor  was  a  member  who  was  Md.  441),  20  Am.  lUp.  flO. 

S50]  speetiing  luterrupled;  and  *lhat  it  was  Tbe  court  takes  judicial  notice  of  tbe   pub- 

ilmply   Landea  up   to   Ihe   president  and   lie  lie  statutes  and  Ibe  proceedings  leading  up  to 

would  sign  his  name  and  hand  it  back.  

The  witness  Carpenter,  who  was  speaker  of  +  Statdtss  uw  Dmtbd  Statbs. 

tbe  house  of  representatives  of  the  legislative  Sec.  IMl.  The  eiscullve  power  of  each  terrltorr 

assembly  of  the  territory,  testified    "tbat  the  shall  t>e  vested  tn  a  Eovernor.  who  shall  hold  bis 

session  terminated  on  March  21at.     It  was  the  °5S!„'rt''[nrt«^,JISiS'.?ni™™n-,'ill.^^2rh*t?E: 

universal   custom   for  him  as  such  epenker  to  ^^[|aMaqi.aim«i,m,Je«soonerremovetlt.jtM 

sign    bills  wben    presented    to   sfflant    by  tbe  Sec.  lUii.  Every  bill  which  baipsieed  the  IpkIbIb- 

cbairman  ot  Ibe  enrolling  and  engrossing  com-  ""«  sMe™!^lr  o'  anr  wrrltory  ahall.  before  it  b<v 

mitlee  of  eilher  bouse;  that  affiant  so  signed  ^p  ",."  h"shBii  «™tt,  but"r  n'ofhe  Bhall  return 

them  without  reading  Ibem  or  without  com-  It.  wllb  'bis  oblectlona.  to  tbat  hoiise  In  wblcb  II 

paring  them  lu  any  manner;  and  tbat  as  mat  ort»lnated.  and  tbat  house  ahall  enter  the  ohjeo- 

ter  of  fact  be  did  not  compare  anyone  bill  ;|C'"''7^t?eV,"cl";Z"n«'d^^^^^^^ 

signed  by  biro  before  he  signed  it.     It  was>his  tbat  house  agree  to  pan  the  bin.  it  ibail  be  sent, 

custom,  and  It  has  been   the  practice,  to  sign  together  with  the  nbjecllonn,  to  the  other  house,  by 

bills  wben  presented   whether  the  house  was  ?AvJil'U'fwo'thll!^"'t"b«™oS«!"'th^^t^'«J; 

in  session  or  not.     If  signed  when  the  bouse  a  Uw.    I^ut  In  oil  luch  cbse*  tbe  votes  of  buta 

was  in  session,  there  was  no  formality  gone  houses  shall  be  determined  br  yeas  and  oars,  an4 

through  with.     Tbe  allentton   ot   the  house  Sus^%7iTUte1^onWoS?na"oT^"h"u'^ 

was  not  called  to  the  fact  that  the  speaker  was  it  aur  bill  ia  uot  returned  tsj  the  Bovemnr  within 

ahoul  to  sign   a   bill,  nor  was  Ibe  business  of  threo  days.  Sundara  excluded,  cioept  In  Waabtnr- 

iho   hniiim    InterniniBrl    fni-    tlm     nrirruico    <if  ton  and  Wyomfnij.  where  the  term  li  five  days. 

tne   DOUse    inierrupieu   lor   tue    purpose    ot  Sundays  excluded,  after  It  has  beoo  presented  to 

Signing    bills,  uor    was   a   member    who    was  htm,  ibe  same  shall  be  a  law.  In  like  manner  aa  It 

speaklne   interrupted.     The   facts  are  that  a  be  bad  sinned  It.  unless  the  legislative  assembly,  by 

bill  was'simpiy  banded  up  to  tbe  speaker  and  *^""""""''J"£e''J^lJ!?■'p^?Jd^■Th™'  li^  much 

he  would  simply  sign  bis  name  and  band  It  i  aa   provides  for  making  any  hill 

back."     He  also  8tate<i  that  "he  Is  certain  that  evislallve  anembly  of  a  territory  ■ 

house  bill  No.  9.  when  it  passed  tue  house.  S^.J'J'R^TiLl'ifwh  5SST^™'J"" 

contained  a  clause  that  it  should  go  into  effect  ire  shall  ^appolnledVaeSreEK^^^^ 

January  1,  1897."  who  ahall  reside  wlihm  the  territory 

Huff  and  Reppy  were  chief  clerks,  respec-  '."n'^'^.u  h-|.'S,'I,i^??.".™V„'?2S 

lively,  or  tbe  council  and  house  of  represeitv  .' 1^'^'uer  wSS^IS'by  STp^ 
tives  of  tbe  territorial  leiisiative  assembly,  by 

which  the   said  act  of  March  31,   1895,   pur-  i  secretary  shall  reconl  and  piwm 

ported  to  have  been  pas«!d.     Referring  toVe  °if  tEe'^Tn^d  p^otl^liSS^rlES 

original   bill   and   to   the   numerous  indorse-  governor  la  the  executive  drpartmeat:   he  shall 

ments  or  minutes  thereon   made   by  tbera  re-  tranimltone  copy  of  the  laws  and  Journals  of  the 

apeaively,  each  witness  stated  that  the  bill,  as  llS'?f"^ch^Z\h™r.  w7Jep"^dJ^^.nd 

it  passed  tbe  body  ot  which  he  was  an  officer,  two  copies  of  the  laws,  within  like  time,  to  tbe 

and  therefore  as  it  passed   both  houses,  coo-  President  of  tbe  Senate  and  to  the  Speaker  of  U« 

lainor)  thn  cIbiiw  "ThU  aft  shall  iiik«  pffwi  House  of  Rapreaentativca.  fortbe  use  ot  Consress. 

lainea  itie  ciause.     inisaci  snaii  UKe  citbci  HashiOl  transmit  one  copy  of  tbe  eiecutlve  pro- 

and   be  In   force  from  and   afl«r  January  1.  oeedlaKsandoOlclal  eormipondenoeseml-annuKlly. 

lew?;"   consequenlly,  according  to  theit  evi-  on  the  1st  day  of  January  and  July  In  each  year.ts 

d.j«.  ft.  omr.i..  or  •b...r.u„  from  ,1,. !{' KSi  £iSS',''K"p':MKS.':rsf? '^ 

bill  occurred  After  ll  passed  both  bouses,  and  nlah  a  oopy  Uiereaf  In  the  pubUo  pilater  ot  the  ter- 

1070  (-  ^  ,J^,U.8. 


1685. 


HaRWOOD  T.  WKHTWOItTIt. 


their  enactmeDt  tod  KUtfaenticarion;  sod  the 
judges  loform  IbemKlvM from  the  beslwuTce* 
KTailable. 

Pardy  v.  People.  1  Hill,  884;  DeBote  v.  Peo- 
ple, 1  Denio,  9;  Upangler  y.  Jaeobi/,  14  111.  297, 
68  Am.  Dec.  571;  Toung  v.  Thommon,  14  111. 
SSO:  aoiKr  v.  Allegheny  <£  V.  PJ.  Road  Co.  22 
Pa.    S76i  Re     Wtlman,   20   Vt.   esS;  Ramtey 

County  Siipert   t,  Beenan,  %  Hinn.   S30;  /"ou. 

terv.  Pierce,  2  Qa\.  IM. 


Sfc.lMB.  The  le^latii .  , 

ahall  bp  veated  in  the  frovernor  and  ■  lettlaliitli 
■aembl.T.    Tbe  leglalatlTeassenibl^shi  " 


}  legltlatlve  asseniblr  shaJ 

of  every  tErrltorr 
Ifcta  of  Wislattoa 


n  rUhCtuL  BUbJfcMoI 


ohiet  clerk,  wbo  itaall  receive  i 
per  dar.  ■)»<]  of  one  aaalatant 
clerk,  one  eDKrosaitig  cJerk,  o 


iinpcnsation  of  ^perdardur- 


who  ahall  receive 

ber  lit  otBd-'is  ai.d  attendaaia.  or  a 
■Ilcni.  ahnll  lie  allomed  or  paid  by  Ibe 


UoltfidBtati 

"[fyan  act  or  fconirreaa  approved  July  IB,  19T«,  ei 
tltlt^  "All  Act  Bi^lHlliiv  Ui  ihe  Approval  of  Bills  I 
(be  Territory  of   Arizona,"    Rev.  Slat,  Supp.  11 

"St  It'eiiacteJ.  etc..  That  every  bill  vfalota  aha 


The  court  may  fp  into  tbe  JouraalB  nnd  pro- 
ceedings to  see  It  tlie  act  became  a  law  at  alL 

Laptyre  v.  United  Statri,  84  U.  S.  17  Wall. 
191131:803);  SomVi  Ottaina  t.  /Vrjfcirw,  94  C. 
S.  280  (-^4;  1541;  Amotkeag  Ifal.  Bank  t.  Ot- 
tama,  105  U.  8.  867  (36:  1304);  Itliaoiii  C.  R. 
Co.  v.  Wren,  43  m.  78;  Jbiica  V.  United  State*. 
137  U.  S.  218  (84:  697);  Duncan  v.  MeCalt.  I39 
U.  8.  458  (35:  233];  Lyont  v,  Woodt.  153  U.  S. 
663  (38:3S0J. 

except  of  adjournment.  paaKd  by  the  iPalelature, 
ahall  be  prneoled  (o  thv  Kuvrrnor  before  It  becomea 
a  law.    If  be  approve,  hi;  ahall  alKn  It:  buclf  noCbe 

wblcb  It  orlglDHtHd.  vhlcti  ahall  enter  the  objeo- 
tlona  at  larire  upon  their  Journal.  See.  SSOl,  Ktfery 
bin  and  Jolut  reaulullini  elmll  be  read  three  tlmea  In 

the  concurrence  of  a  majority  of  all  the  memben 

On  the  final  paaaaxp  or  Hi!  bills,  and  all  Joint  resolu- 
tlona  havlojr  the  effect  of  law.  the  vote  ahall  be  by 
yeaa  and  naya.  end  entered  on  the  Journal.    Sec. 

celved  bv  the  iroi't-rnor  thla  —  day  of .  elBbteen 

.■■    The  Indoraf-meat  muat  be  aWncd  by  the  nrt- 

orlRlnal  acta  of  tbe  k'slslalure  bIi'bII  bii  depoajted 

Hec.  fl^.  All  acta  of_the  leHlBlsture  and  Joint  r««o^ 


ernorofthe  territory;  It  he  approve  Icheahallsten 
lb  but  It  he  do  not  approve  It,  be  ahall  return  It. 
irltb  biB  objectlona,  to  the  houlf  In  whiph  ii  nriui. 
Dated,  wbo  sball  enter  tbe  objectloni 
their  Journal  and  proceed  torecousldi 
such  reoonslderation.two  thirds  of  th 
pan  Che  bUI,  It  shall  be  aent.  logeihei 
Jectlona,  to  tbe  other  houec,  by  whiti 
wlae  be  reconildered.  and  If  approved 


JourDBloteaOh  houae  respectively . 


1  preaeatatlon.  I 


Statdtdi  or  Arizoka. 


11  otDdal  acta  of  tbe  governor, 
proval  ot  Ihe  laws  exeepted.  ahall  oe  auther 
by  the  sreat  aeal  of  tbe         ' 


proval  ot 


■roof.    Sec.  ans.    The  letf 
at  of;  (II    -■■-    -     ■ 

Jt     repri 

_.  __._  _, ot  the  council. 

cblct  clerka  of  each  houae  nuini  <<i 
call  the  roll,  n?ad  the  Jouroi 


aV  Sec.  a 
.  at  of;  (II  _ 
ot    re.pre«ot. 


m 

;.  iSg).   The 


Intend  aoy  mattera  required  ot  them.    See.  V» 
The  enrolflnK  and  engraaalnK  clerk  of  each  faou» 

— ■ — "  --■■ *•  ■•'" -olutlona  a 

which  he  1 


may  be  required  of  him  by  the  bouse  t 
attached.  Bee.  iSM.  Bach  bouae  ahall 
Dal  ot  Ita  prooeedluaa  and  publlab  tbe 
•uch  parts  at  may  require " 

.  .^g    „p„ .  ... 

otrine  flttb  of  tli 
of  either  houae  may   dliaent   from 
against  any  act.  proccodluir.orreaolul 
ma^  deem  Injurious  to  any  peraon  t 


Journal.    Heo. 

IVt  L'.  S. 


T  the  public, 
Every  bill  and  loiat  reaolulion. 


ahall  ta 


bo  In  force  on  the  thirtieth  day  after  boloa  i 
proved  by  the  governor  and  depoatted  In  the  oH 
of  Ihe  secretary  ot  the  territory,  unless  othcrw 
ordered  by  the  bvlalaturo.    Sec.  iM7.  The  aecrcu 

United  Sta(ee.Hnd  In  addition  thereto  it  lathedi 
of  thBru.pH>rHrvnf  the  territory;— (1)  To  attend 
leBlslaiure  fur  the  purpiwe 


^very  aeaalun  of  the  lealslaiure 


secure  and  aately  keep  In 


1  Journals. 

s  proof  Bhreta 


the  same  to  be  subatantlally  bound  in  aullable  and 
coDveclentvolumea.  Sec  ^9.  Re  la  charKed  with 
the  custody  of:— ill  All  acta  and  resolutions  passed 
by  tbele«lslatnre.  m  The  Journals  of  Ibeleiilila- 
tiire.  (31  All  books,  records,  deeds,  perctaments. 
maps,  and  papcra  kppt  or  deposited  In  his  otnoe 
piiraiiRot  Co  law.  Sec.  IS.50.  He  shall  Immediately 
after  the  publloatlon  of  the  statutes  distribute  voi- 

■     "   ""        copy.     ■■■"'-   ---■■--^— 


House   of  itepresentatlvea  of  the  United 

ilea,  one  copy.    (11  To  each  department  of  tbe 


if  the  United 
■    •      "ouse 


.    IS)  To   the 


.nd  of  the  e 

library  ot  Ckmitreaa.  one  copy.  (aiOneo... 
lo  the  governor,  members  nt  the  Icirlalature  by 
which  auch  laws  were  enacted,  the  delCKtte  In  Con- 
(treaa.  the  secretary  of  the  territory,  each  Judire  of 
a  court  of  record  In  the  territory,  the  attorney  geu- 
enU.  territorial  treasurer,  territorial  auditor,  clerk 
of  tbe  supreme  and  district  courta.  oounty  treaaur- 
"  trl Ita.  district  Bttoriieya,  and  boards  of  super- 

itories  ot  the  Do  I  ted 
Slates  tor  tbe  use  of  auch  slate  or  territory.  Sec 
.■ffil.  He  sbatl  distribute  tbe  Journals  otth    ' 


(be  leeisla- 
law  of  Che 


wns  mentioned  Tn  aubdlvlalon  e  ot  the  preoedlnir 
section.    Bec.£85Z.  Heshalldepositlotbeierrltorlai 
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The  qaHtloD  whetbei  a  HemttiK  act  of  Ibe 
tcelilature  baa  become  a  law    In  acccrdaace 

VUb  ibe  fuDdBineiital  law  Is  a  Judicial   one  to 


Ctovgh  r.  OurtU.  1S4  U.  S.  8Sl  (S3:  B43). 

Cases  may  arise  wbeo  a  law  must  be  declared 
Toid.  even  tbough  autbeotlcaled. 

Pfojile  ».  Dunn.  80  Cal.  218. 

Tbe  queHtloD  aiisea  as  to  wblcb  ia  to  ba?e 
Ibe  greater  weigbt,  tbe  signed  bill  wilh  tbe 
secretary,  or  tbe  Jourual*  of  ibe  bouses,  aa  a 
question  of  evideiice.  It  is  at  tbis  point  tbat 
the  aulboritiea  differ. 

S9  Am.  L.  Ber,  734;  80  Am.  L.  Rev.  115. 

Tbli  law  is  un const! tullooal  sod  void  be- 
cause In  TiolatioD  of  tbat  provision  of  tbe  so- 
called  "Harrison  act"  wblcb  probibits  Ibe  pass- 
age of  local  or  special  laws  creallDft,  iDcreas- 
tng.  or  decreasing  fees,  percentage,  or  allow- 
ances oF  public  officers  durinjc  tbe  teim  for 
wblcb  ssid  officers  are  elected  or  appointed. 

Tbla  act.  For  tbe  purpose  of  fixing  tbe  coin- 
peoBatlon  of  countj'  olflcers  of  the  counties  oF 
the  terrttorj,  divides  tbent  Into  six  clnsscs, 
tnsed  upon  tbe  nseessment  of  propertj.  Tbis 
classiflcalion  violates  tbe  principle  of  uni- 
formity.  and  is  void. 

Cam.  Frrtig,  v.  Patlon,  88  Pa.  258;  WTiarfn- 
*.  Philfidtlplna.  77  Pa.  B88;  Kiiuort  v.  Magn. 
8SPa.  401;  ^ople.  Miller,  v.  Cooper.  88  111. 
685;  State  v.  Trenton,  iZ  N.  J.  L.  486;  blnle. 
Fan  Riper,  v.  Fartoni.  40  N,  J.  L.  2;  Earle  ?. 
SonFranefma  Beard  of  Edu.  nS  Cal.  488. 

Mr.  A.  W«ntworth,appellee,  for  bimself: 

As  Ibe  caw  at  bar  seems  to  me  to  be  on  all 
fours  wilb  Field  v.  Clark,  143  TJ.  B.  649  (86: 
2941. 1  am  content  to  submit  Ibe  case  upon  tbe 
aulborityof  tbat  decision. 

I  cite  also  the  case  of  Lyont  v.  Woodt,  168 
U.  S.  663  (38:  8S9). 

Mr.  Jattict  Ha^lsA  delivered  the  opinion 
of  tbe  cotirt: 

That  wblcb  purports  to  be  an  act  of  the  leg- 
fslsture  of  the  lerrltory  of  Arizooa,  entitled 
"An  Act  Clsssifying  the  Counilea  of  tbe  Ter- 
ritory and  Piling  Ibe  Compensation  of  Officers 
therein,"  and  to  hava  been  approved  by  the 
governor  on  tbe  31st  day  of  March,  1895,  not 
only  appears  in  tbe  published  laws  of  tbe  ter- 
ritory, but  Is  filed  with  and  In  tbe  custody  of 
tbe  secretary  of  the  territory,  and  Is  signed, 


Oor,  TiBM, 

Upon  the  authority  of  ilMiv,  Clark.  148  D. 
8.  049,  671  el  teg.  [SA:  !»4,  808).  this  ouestloB 
must  be  answered  in  the  negative.  T&ut  case 
in  Its  esaenti&l  features  does  not  differ  from  the 
one  now  before  the  court.  It  was  claimed  in 
tbat  case  tbat  a  certain  provision  oraeclion  ivai 
in  the  act  ot  Congress  of  October  1.  ISW  &t 
Btat.  at  L.  507.  chap.  1344),  as  it  passed,  but 
was  omitted  without  authority  from  tbe  bill  or 
act  authenticated  by  the  eignutures  o(  Ibe  pre- 
siding officers  of  the  two  houses  of  Congresa 
and  approved  by  tbe  President.  What  was 
said  in  that  case  Is  directly  applicable  In  prin- 
ciple to  the  present  case.  After  observins  tbat 
tbe  ConElitulion  eipresdy  required  certain 
mailers  to  be  entered  on  tbe  Journal,  and  waiv. 
ing  any  expression  of  opinion  at  to  the  validity 
of  a  legislative  enactment  passed  In  disregard 
of  thai  requirement,  the  court  said:  "But  it  is 
clear  that.  In  respect  to  the  particular  mode  in 
which  or  with  what  fullness,  shall  be  kept  the 
proceeding*  of  either  house  relating  to  matten 
not  eipresaly  required  to  be  enier«t  tipon  tbe 


Is  it  competent  to  ahow,  by  evidence  derived 
from  the  Journal!  of  the  council  and  house  of 
represeniativea.  as  kept  by  Ibeir  respective 
chief  clerks,  from  tbe  Indorsements  or  minutes 
made  by  those  clerks  on  the  original  bill  while 
It  was  in  tbe  poKesaion  of  tbe  two  branches  of 
the  legislature,  and  from  tbe  recollection  oF 
the  officers  of  eacb  body,  tbat  this  act,  thus  in 
tbe  custody  ot  the  lerrilorlal  secretary,  and 
authenticated  by  Iheslgnatures  of  tbe  governor, 
presldentoftbecouncil.andiipeukerof  the  house 
o68]  of  representatives,  'contained,  at  the 
time  of  Ita  final  passage,  provisions  tbat  were 
omitted  from  It  without  authority  of  tbe  coun- 
cil or  tbe  house,  before  It  was  presented  to  the 
governor  foe  bis  approval? 
10  78 
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helber  bills,  orders,  resolutions,  i 


ports,  and  amendments  shall  be  entered  at 
large  on  the  Journal,  or  only  referred  to  and 
designated  by  their  titles  or  by  numbers;  these 
and  like  matters  were  left  to  the  discretion  of 
the  respective  houses  of  Congress.  Nor  does 
any  clause  of  that  instrument,  either  expressly 
or  by  necessary  implication,  prescribe  tbe 
mode  in  which  tbe  fact  oF  the  onginnl  paasa|e 
of  a  bin  by  tbe  House  oF  Repreaentatives  and 
tbe  Senate  shall  be  authenticated,  or  preclude 
Congress  from  adopting  any  mode  to  that  end 
which  Its  wisdom  suggests.  Althoueh  tba 
Constitution  does  not  eipretsly  require  bills 
that  have  paased  Congress  to  be  attested  by  the 
signature  of  Ibe  presiding  officers  of  tbe  two 
houses,  usage,  tbe  orderly  conduct  of  legisla- 
tive proceedioga,  and  tbe  rules  under  whirii  Ibe 
two  bodies  have  acted  tlnce  the  organiMlion 
of  tbe  governmenl,  require  that  mode  of  au- 
t  hen  tics  lion."  Asain:  "The  signing  by  tbe 
Speaker  of  tbe  House  of  Repreaentauves  and 
by  the  President  of  the  Senate,  in  open  aession, 
of  an  enrolled  •bill,  U  an  official  atteata-  [Sn9 
tioD  by  tbe  two  bouses  of  such  bill  as  one  tbat 
has  passed  Congress.  Itia  a  declaration  by  tbe 
two  bouses,  through  Ibeir  presiding  ofiScera,  to 
tbe  President.  Ibst  a  bill,  thus  attested,  baa  re- 
ceived. In  due  form,  the  sanction  of  the  legis- 
lative branch  of  the  government,  and  tbat  ll  is 
delivered  to  him  in  obrdience  to  the  constitu- 
tional requirement  that  all  bills  which  paas 
Congress  shall  be  presented  to  him.  And 
when  a  bill    thus  attested    receives  bis  ap- 

Srovsl  and  is  deposited  In  the  public  archives, 
■  authentication  as  a  bill  that  has  passed  Con- 
gress should  be  deemed  complete  and  unim- 
pescbable.  As  the  President  has  no  authority 
to  approve  a  bill  not  passed  by  Congress,  an 
enrolled  act  in  the  custody  of  the  Secretary  of 
Stale  and  having  the  official  attestations  of 
tbe  Speaker  of  tbe  House  of  Represeniatives, 
of  tbe  President  of  the  Senate,  and  of  the  Pre*- 
Idem  of  the  United  States,  carriea  on  ita  face  « 
solemn  assurance  by  tbe  legislative  and  execu- 
tive departments  of  the  government,  Charged 
respectively  with  the  duty  of  enacting  and  ex- 
ecuting tbe  laws,  that  it  was  passed  by  Cud- 
grew.  Tbe  respect  due  to  coequal  and  inde- 
pendent departmenta  requirea  tbe  judtdtl 
I8S  D.S. 
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depart  nKnt  to  act  upon  thit  sMonnce  and  to 
accept,  as  bavins  passed  CoDKresSi  all  b<lU  au- 
tboDtkated  in  toe  manaer  stated,  leaving  the 
courts  b>  detertQine,  wbeo  tbe  quealloD  prop- 
erty arises,  wbelber  tbe  act,  so  authenticated.  Is 
lo  conformity  with  ihe  Constitution." 

It  i»  said  tbat,  altbougb  an  enrolled  act  prop- 
erly autbenticated  is  sufflcieot,  ootblng  to  toe 
contrary  appearing  on  Its  face,  to  abow  tbat  it 
was  pa.<<sed  by  the  territorial  legislature,  it  can- 
not possibly  be— tbat  public  policy  forbids — 
tbat  tbe  Judiciary  sboiiid  be  required  to  accept 
a*  ft  statute  of  tbe  terrilary  tbat  if  bich  may  be 
•hown  not  to  have  been  passed  in  tbe  form  In 
nbicti  it  was  when  authenlicated  by  the  signa- 
turea  of  tlie  presiding  ofBcem  of  ttie  territorial 
legislature  and  of  the  governor.  This.  It  is 
contended,  makes  it  possible  for  these  officers 
to  impose  upon  tbe  people,  as  a  law,  sometbing 
tbatnererin  fact  received  legislative  sanction. 
Considering  a  similar  contention  in  Field  v. 
Clark,  148  U.  8.  949,  ST1  [36:  204  303],  the 
court  said:  "But  Ibia  possibility  Is  too  remote 
AOOIto  be  seriously  considered  in  the  'present 
Inquiry.  It  suBge»[9  a  deliberate  conspiracy  to 
wbicb  tbe  presldmjr  oHicers,  tbe  commiiiees  on 
enrolled  hills,  and  Ihe  clerks  of  the  two  houses 
must  necessarily  tie  parties,  all  acting  wiib  a 
common  purpose  to  defeat  an  eipressino  of  the 
popular  will  in  ibe  mode  presoribed  by  tbe 
CoDSIKution.  Judicial  aciion  based  upon  such 
■  suggestion  Is  forbidden  by  the  respect  due  to 
a  CO  ordinate  branch  of  Ibe  government.  The 
evils  that  may  result  from  tbe  recognition  of 
tbe  principle  thai  an  enrolled  act,  in  Ibe  cus- 
tody of  the  secretary  of  tbe  statr,  aMested  by 
the  signatures  of  the  presiding  oliiceis  of  the 
two  bouses  of  Congress,  and  the  approval  of 
tbe  President.  Is  codcIusEtg  evldeoce  that  it 
was  passed  by  Congress  according  to  the  forms 
of  the  Constitution,  would  be  far  less  than 
those  that  would  certainly  result  from  a  rule 
makinit  tbe  validity  of  Coogressional  enact- 
ments depend  upon  the  manner  in  wblcli  the 
journals  of  the  respecifye  bouses  are  kept  by 
the  subordinate  offlcers  charged  with  the  duly 
of  keeping  Ibetn."  These  o^rvations  are  en- 
tirely appUcable  to  the  present  case. 

Bui  11  may  be  added  that,  if  the  principle 
annouDced  in  FMd  v.  ClaTk,  148  U.  8.  MB, 
«71  [36:  itOi.  803].  Involves  any  element  of 
danger  to  tbe  public,  it  is  competeut  for  Con- 
gress to  meet  that  danger  by  declaring  under 
wbat  circumstances  or  by  what  kina  of  evi- 
dence an  enrolled  act  of  Congress  or  of  a  ter- 
ritorial legislature,  aulbenticaled  as  required 
by  law,  and  la  tbe  bands  of  tbe  olBcer  or  de- 
partment to  whose  custody  it  Is  committed  by 
•latute,  may  be  shown  not  to  Ik  in  the  form  in 
wbicb  it  was  when  passed  by  Congress  or  by 
the  territorial  legislature. 

It  is  difficult  to  imagine  a  case  that  would 
mere  clearly  demonstrste  the  soundness  of  the 
rule  recogni^.ed  in  Fitld  v.  Clnrk,  fpra,  "*--- 
the  case  now  under  examination.  The  p 
dent  of  the  council  and  the  speaker  of  the 
bouse  ot  represeotalives  state  that  it  was 
"the  custom,"  when  an  enrolled  bill  was  r-- 
Holed  for  slsnature,  to  call  the  attention  of 
tbeir  reapeclive  bodies  to  the  fact  that  such 
bill  was  about  lo  be  signed;  tbat  tbe  bill  was 
aimply  banded  up,  when  It  would  be  signed 
and  handed  bach,  without  formalilvand  with- 
1<H  D.  8.  D.  S.,  Book  40.  e 


out  Interrupting  leglslallye  proceedings.  The 
speaker  of  tbe  bouse  of  representatives,  In  addi- 
tion, staled  that  he  was  certain  thai  tbe  oriaitial 
*bilt  when  It  passed  that  body  contained  alStfl 
clause  that  it  should  go  Into  effect  on  Ine  lal 
day  of  January,  IH9T.  But  wbat  made  him  so 
certain  of,  or  bow  he  was  able  to  recall,  tbat 
fad.  Is  not  staled. 

Equally  unsatisfactory,  as  proof  of  what  oc- 
curred In  the  territorial  legislature,  are  Ibe  in- 
dorsements made  by  tbe  chief  clerks  of  iIm 
council  and  the  bouse  upon  the  originiil  Ull. 
The  indorsements  made  by  lbs  chief  clerk  of 
the  house  are  as  follows:  "Iniroduced  by  Mr. 
Fish  January  38,  1895:  read  1st  timej  rule* 
sus(iended;  read  2d  time  by  title:  100  copies 
ordered  printed  and  reFerrM  to  commillee  on 
judicUry.  Reported  printed,  2,  5.  '95— Re- 
ported by  committee  amended  and  recom- 
mended that  it  do  pass  as  amended.  Referred 
to  committee  ot  whole  with  repi)rt  ot  commit- 
tee and  its  amendments,  2,  T.  '95. — Consid- 
ered in  committee  of  whole,  amended,  and  re- 
ported back  with  lecommendatlon  that  It  do 
pass  as  amended.  2,  15,  '95.— Amendment! 
adopted  and  lOOcoples ordered  printed.  2.31, 
'95. — Reported,  printed,  and  ordered  engrossed 
and  to  have  third  resdiog.  2,  28,  '95.— Rep'd 
engrossed,  read  8d  lime,  placed  on  final  pas- 
sage, and  passed — ayes,  IT;  noes.  6;  abseol. 
BrnwQ,  sick."  The  Indorsements  made  by  the 
chief  clerk  of  the  Council  were  Ibesc:  "Rec'd 
from  house;  read  6rst  lime;  rule  suspended: 
read  2d  lime  bv  title:  referred  to  com.  on  naya 
and  means,  2,  28,  '95.— Rep't  back  that  It  b« 
referred  lo  a  com.  of  Ihe  whole,  rep'd  adopted 
and  made  sp'c'l  order  for  Tuesday,  March  the 
l'2th.  at  2  r,  u.,  8,  T,  '95.  Made  sp'c'l  order 
tor  4  p.  M.  this  day,  3.  16.  '95.  Conrfdered  in 
com.  of  whole;  rep'thack:  proeress  3,  18.'93. 
Coosidereil  in  commillee  of  tbe  whole;  amend 
meut  No.  1  and  No.  2  offered  and  adopted. 
Ordered  to  have  third  reading.  8,  19.  '9S. 
Read  third  time;  placed  upon  Its  Hnal  passan 
HDd  passed  council.  Taken  to  bouse,  4,  W, 
'95."  Again:  "3,  SO,  '95,  house.  Rec'd  by 
message;  amended  in  council;  amend  me  u'.a 
concurred  by  bouse:  ordered  enrolled.  S.  21, 
'95.— Rep't  ecr'd  and  in  bands  of  governor." 
These  indorsements,  in  tbemselvea,  throw  no 
light  upon  the  inquiry  as  to  whether  the  par- 
ticular clause  alleged  to  have  been  omitted 
was,  in  fact,  stricken  out  by  the  direclion  of 
the  council  and  house,  'They  show,  it  lsl502 
true,  that  amendments  of  the  original  bill  were 
made,  but  not  what  were  tbe  nature  of  th'iea 
amendments.  If  it  be  said  that  certain  amend- 
ments are  attached  to  tbe  origlnnl  bill,  and  are 
attested  by  one  of  tbe  clerks,  Ibe  answer  ia, 
that  other  amendments  may  have  tieen  made 
that  were  not  thus  preserved.  It  was  not  re- 
quirtrd  thai  each  amendment  should  be  entered 
al  large  on  the  journal. 

If  there  be  danger,  under  tbe  principles  an- 
nounced In  Fttld  V,  Clark.  143  U.  S.  649,  671 
[S6:  284,  803].  that  the  governor  and  the  pre- 
siding officers  of  tbe  Iwo  bouses  ot  a  teiriiorial 
legislature  may  Impose  upon  the  people  an  act 
that  was  never  passed  In  the  form  In  wbicb  it 
Is  preserved  by  the  secretory  of  the  territory, 
and  as  It  appear*  lo  the  published  statutea, 
how  much  greater  Is  tbu  danger  of  permitllog 
the  validity  ot  a  legislative  enactment  to  be 
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quesiloned  by  eTideoM  furnished  by  the  gtn- 
enil  lodorsenients  made  by  clerks  upon  bills 

fireiinuBrntbeirflDsl  passage  and  enrolmeoC, — 
Ddnraemrnla  usually  so  eiptessed  as  not  to  be 
iDlelligihle  to  any  one  eicept  Iboxe  wbo  made 
tbcm.  and  tlie  scope  sod  effect  of  which  can- 
not In  maoy  cnses  be  understood  unless  sop 
plemented  by  the  recollection  of  clerks  ss  lo 
xrbal  occurred  Id  the  hurry  and  confusion 
often  nnendflnt  upon  le^slallre  proceedin;^. 

We  see  no  ressnn  to  modify  the  prtnciplet 
announced  Id  Pieid  v.  Clnrt,  tupra.  flud  there- 
fore hold  that,  havlo^  been  omclally  allesled 
by  (he  presiding  offlcen  of  the  rerrltoiial 
council  and  house  of  represeDtarlTrt,  having 
been  approved  by  the  goTemor.  and  baving 
been  commilled  to  the  custody  oF  the  secretary 
of  the  terrlfiry.  u  lo  act  passed  by  the  terri- 
torial  legislature,  the  act  of  March  81,  ItJSS.  Is 
to  be  taken  to  have  been  eDacted  In  the  mode 
required  by  law,  end  lo  be  unimpeachable  by 
the  reritals  or  omission  of  recitals  in  the  jour- 
nals of  legislative  proceedlops  which  are  not 
required  by  the  fundamfnlal  law  of  the  lerri- 
torv  to  be  so  kept  as  to  show  everything  done 
Id  both  blanches  of  the  legislature  wbile  en- 
inged  in  the  cooalderatlon  of  bllla  presented 
for  tbelr  acrioD. 

It  remains  to  coDHider  whether  that  act  is  re- 
puctnnnt  to  the  act  of  Conercss  of  July  m.  ISSe. 
a63]cbap.  8ie,  entitled  •"An  Act  to  Prohibit 
the  Passage  of  Local  or  Special  La«s  in  the 
Terrirories  of  the  Uolleil  States  to  Limit  Ter- 
ritorial Indebtedness,  and  for  Other  Purposes." 
U  Sw.  al  L.  170. 

That  act  declares  that  tbe  legislatures  of  the 
territories  of  the  United  Stales  ahall  not  pass 
local  or  special  laws  in  an;  of  Ibe  following, 
among  other,  enumerated  cases:  "Rfsulaiinc 
county  nod  township  afFiiirs:"  "for  the  assess 
meat  and  collection  of  taxes  for  territorial, 
county,  township,  or  road  purposes;"  "cro 
atJDK.  iocreaslng,  or  decreasing  fees,  per 
centage,  or  allownocesof  public offlcers during 
the  term  tor  which  aald  officers  are  elected." 

The  terrilorinl  act  alleged  lo  be  repugnant 
to  the  act  of  Congress  is  declared  lo  be  "for 
tbe  purpose  of    fixing   the    compensation  of 


fled  according  to  the  equalized  assessed  valua- 
lioD  of  property  In  each  county.  County 
treasurers,  dUtrict  attorneys,  county  recorders, 
asBeasora.  and  probate  judges  are  to  receive 
salaries  of  specifletl  amounis,  as  the  counties 
of  whicb  they  are  olScers  are  in  ooe  or  the 
other  of  the  six  classes  eslnblisbed.  In  other 
words,  the  salaries  of  offlcera  in  each  class  arc 
specified,  tbe  largest  salsry  that  each  cao  re 
CPive  being  that  natned  for  a  county  of  (he 
first  class  having  an  equalized  assessed  valua- 
tion of  property  of  |3,()00,IX)0oriiiore,aDd  the 
aniallest  that  each  can  receive  beini;  that 
named  for  counties  of  the  sixth  class,  bavins 
an  equalised  assessed  valuation  of  property  of 
lesstban  $1,000,000.  AriEona  Lansms.p.OS. 
We  are  of  the  opinion  that  the  territorial 
act  la  not  a  local  or  apecial  law  within  the 
meaning  of  the  act  of  Cotrgreas.  It  is  true 
that  tbe  practical  effect  of  tbe  former  is  to  et 
lablish  higher  salaries  for  the  psrlicular  offl 
Cera  nam^.  In  some  counties,  tban  for  (be 
■ame  class  of  officers  in  otber  cotmtles.    Bui 


that  doet  not  make  It  a  local  or  special  law. 
The  act  Is  general  In  lis  operation;  It  applies  to 
all  counties  in  the  territory;  itprescril>ei  a  rule 
for  Ibe  stated  compensation  of  certain  public 
orflcers;  no  officer  of  the  classes  named  Is  ex- 
empted from  its  operatloo;  and  there  la  such  a 
relation  'between  tbe  salaries  flxed  for  [S04 
eacb  classof  countiee.andtheequsltiedassened 
valuation  of  property  In  them,  respectively,  a* 
to  show  that  the  act  Is  not  local  and  special  ia 
any  just  sense,  but  is  general  la  Its  application 
to  the  wbole  territory  and  designed  to  estab- 
lish a  system  for  compensating  county  olflcera 
tbat  is  not  in(rinslcallj  unjust,  nor  capable  of 
being  applied  for  purposes  merely  local  or 
special,  ll  is  not  always  easy  lo  fix  a  ImsIs 
for  Ibe  salaries  of  coaoty  officers,  so  as  lo  com- 
pensate tbem  fairly  for  their  services,  and  yet 
be  just  to  taxpayers.  Certalnlv  ihose  namert 
In  the  (errllnris!  act  of  1803  oiifibt  not  to  re- 
ceive as  much  compensaiion  for  serrlces  In  a 
county  having  a  few  people  and  in  which  a 
small  amount  of  taxes  Is  collectible,  as  in 
a  populous  county  in  which  a  large  amount  of 
taxes  is  collectible.  The  services  performed 
by  such  offlcen  in  tbe  latter  class  of  counties 
would  necessarily  be  greater  than  tbnae  re- 
quired in  tbe  former.  The  assessed  valuatloa 
of  property  in  a  county  fiirnisbes  a  reasonable 
teat  of  the  character  of  Ihe  services  required 
al  tbe  hands  of  county  officers;  at  aoy  rate,  the 
adoption  of  such  a  test  does  not  show  that  the 
act  was  designed  to  defeat  the  objects  of  Con- 
gress, nor  tbat  It  Is  local  or  special  legislatinn. 
If  tbe  territorial  act  Is  embraced  by  tlie  art  of 
Congress,  and  If  the  territory  b)'  legislation  of 
that  kind  cannot  fix  tbe  snlarlei  of  county  of- 
flcers.  and  thereby  displace  the  aystem  of^fees, 
percentages,  and  allowances.  It  would  follow 
tbat  many  countv  otBcers  would  receive  com- 
pensation out  ai  all  proportion  to  tbe  latwr 
performed  and  tbe  res ponai bill ty  locurred  by 
them.  It  seems  to  us  that  tbe  act  in  queatloa 
cannot  be  characterized  as  local  or  special  any 
more  (ban  an  act  which  did  not  create,  increase, 
or  diminish  fees,  perceniagea,  or  allowances 
of  public  officers  during  the  term  for  whicb 
(hey  were  elected  or  appointed,  but  wbich, 
prospectively,  fixed  their  compenuiloo  upon 
the  basis  of  a  named  per  cent  of  all  the  publlo 
mooevs  that  passed  tbrough  their  bands. 
Could  an  act  of  tbe  latter  kind  be  regarded  at 
local  or  special  because,  under  its  operation, 
officers  in  some  counties  would  receive  leaa 
than  like  officers  would  receive  In  other  coun- 
ties who5«nopnlaiioo  was  largerand  wherebui- 
iness  "was  heavier  and  property  of  lai^r  [ffOft 
valuer  We  think  not.  And  yet  we  ahould  be 
obll^d  to  hold  otherwise,  if  we  approved  tbe 
su^'gesilon  tbat  tbe  territorial  act  of  March  21, 
18S5.  was  local  or  speclsl,  simply  because,  un- 
der its  operation,  county  treasurers,  district 
attorneys,  county  recorders,  assessors,  and 
probate  judges  will  receive  larger  salaries  in 
some  counties  than  like  officers  will  receive  la 
otber  counties. 

In  support  of  tbe  appellant's  contention 
numerous  adjudged  casesbave  been  cited.  We 
have  examined  them,  but  do  not  find  tbat  tbey 
are  in  conflict  with  the  conclusions  reached  IqP 
us  in  this  case. 

T^  judgment  of  tlu  taprtnu  tourt  ef  IA*  («r- 
,  ritor]/  it  afflmted, 
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JOHN  GIBSON,  Ptf.  in  Krr., 
8TATB  OF  MISSISSIPPL 

{8m  8.  a  BeporUr's  ed.  SKSK.) 

Semovat  qf  eriminal  proKctitien — organiiation 
cfgraadjuriz—ttatult  at  tojuror»—error  in 
$Hinmoning  juror, 

L  Tbe  remoral  of  ■  prosecutlnn  ol  s  colored  pei> 
■on  rrom  ■  atnU  oourt  to  a  Federal  court  caDDOt 
be  had  tiecauae  ]iirr  oommlnlaoera  or  other  gub- 
ordlnate  oflloors  bad.  without  authority  derlred 


d  tor  re 


jvlog  tl 


le  IMoi 


%  unleo.  ihe  lutulei  wboae  pi 
noiiewera  followed  either  eiprenir  or  by  neces- 
nrf  operation  denied  thewcusedfome  Federal 
nshL 
$.  AitateitstuterequlrlDS  Jurora  to  beperaona  of 
irood  IntelllKenee,  sound  Judnmenti.  and  fair 
oharaowr  it  oot  an  er  pnit  facto  law,  though 
made  applicable  tn  proeecatlonifor  crime*  com. 
mined  before  lu  paaaase. 

not  be  reviewed  by  the  Supreme  Court  of  tbe 
ITDliedfiuilMlf  no  Federal  rlshtwaaloTaded  or 
denied. 

[No.  711.1 

Argued  and  Submitted  Tkttmber  IS,  1S9S.     Dt- 

eidtd  April  13. 1S96. 

IN  ERROR  lo  the  Biipreme  Court  of  the 
State  of  HiBHiHtppI  to  review  »  Judgmeot 
of  that  court  afflrmlog  ihe  JudpmeDt  of  the 
Circuit  Court  of  WBihioglon  CoualT,  Hiasis- 
tlppi.  coDiictiDg  John  QibsoD  of' murder. 
J^mrd. 

Bee  Mme  cbm  below.  IT  Bo.  893. 

Statement  1^  Mr.  Juitire  H»rl»ni 

Tbe  pUmtiff  in  error  «tt«  indicled  iti  Ihe 
clrcnlt  court  of  Washlneton  counlj,  Misals- 
(Ippl,  for  tbe  crime  of  having,  In  that  county 
BDd  on  the  13th  daj  of  December,  1802,  killed 
■Dd  murdered  one  Sllnson. 

When  tbe  case  was  called  for  trial  Ibe  ac- 
cnsed  presented  a  petition  for  Its  remova]  to 
the  cfrcuilcourt  of  the  Dnlted  Slates  for  the 
weetern  dlTialon  of  Ibe  aouihcro  diitrict  of 
Mississippi.  Tbe'petitlon  was  verified  by  Ibe 
oath  of  the  accu«ea  to  the  effect  that  tbe  facts 
■et  forth  In  it  were  true  and  correct  to  tbe 
best  of  his  knowledge  and  belief,  and  waa  aa 

"This  petition  respectfully  shows  ui>to  this 
court  that  John  Gibson,  a  cilizen  of  said  state 
ftnd  of  the  United  Slates  of  America,  is  a  necro 
of  the  African  deacent  and  color  black.  That 
tinder  the  Constitution  of  the  ttate  of  Mlnlt 


slppl.  which  was  adopted  Id  Ihe  conatltntlonal 

coDfenllon  in  Novcmlier,  1890,  it  preacrlbea 
that  the  qunllflcatlon  for  persons  to  terTe  a* 
jurors  in  said  slate  abal]  be  that  the  ability  of 
»id  citiEeni,  Quallfled  electors  of  tbe  county 
and  stale,  inale,  being  clllzens  thereof,  not 
baling  [been]  conrlcled  of  speclfled  crimes, 
tball  be  able  to  read  and  write;  but  the  iegla* 

latureaball  providr  ■—  ' —   ' ' —  - 

Hat  of  pereons  so  □ 


tlon  a.'»3  *of  Ibe  Code  of  Hlaalwitppi  for[56S 
1893,  adopted  Ist  day  of  April,  lSy2,  and  in 
force  at  the  time  of  the  finding  of  tbe  bill  of 
Indictment  filed  herein  against  relator,  pro- 
Tides  that  at  tbe  first  meeting  of  eacb  year,  or 
aa  soon  aa  practicable  thereafter,  the  board  of 
supervisors  aball  make  a  list  of  persons  to 
serve  as  Jurors  in  the  circuit  court  for  tha 
beil  two  terms  to  be  held  more  than  thirty 
days  afterwards,  and  as  a  guide  in  making 
the  list  iliey  nbnll  uae  Ihe  regl»lnlfon  bo<ik  of 
voterp,  and  shall  select  and  Hat  the  namea  of 
quaUfled  persons  of  good  Intelligence,  aoiind 
Jiidgmenl,  and  fair  cliaracler,  and  shall  take 
them,  as  nearly  as  It  can  convenienily,  from 
Ihe  several  dUirlcts  in  proportion  lo  Ihe  num- 
ber of  the  qualified  persons  in  eacb,  excluding 
all  who  have  aerred  on  tbe  regiilsr  panel 
within  two  years,  if  there  be  not  a  deflclencv 
of  Jurors.  Rilator  states  Ibnt  under  %  ZSt  of 
the  new  Consiltutlon  of  MTsnlxsippl  Ihe  lnd]c^ 
mint  returned  against  him  should  have  been 
by  a  Jury  of  tbe  gi-and  Inquest  of  Ihe  said 
county,  under  the  laws  of  the  Code  of  mid 
state,  adopted  In  1880,  because  Ibe  crime  for 
which  this  indictment  was  returned  is  alleged 
to  bave  been  commllted  January,  1892,  befora 
the  statute  ot  1803  tookeflecL. 

"  Relator  stales  that  under  the  laws  of  aald 
stale,  provided  by  the  Code  of  1880  thereof, 
tbe  only  qualifications  required  as  abown  by 
g  1881  of  said  Coiie,  to  wU,  '  All  male  citleena 
of  Ibe  United  Btalee  and  not  being  under  the 
age  of  twenly-onc  years  nor  over  the  age  of 
afity  years,  and  not  having  been  convicted  of 
snj  infamous  crime,  sball  be  qualified  to  serve 
ns  Jurors  wilbln  the  county  of  iheir  residence.' 
Section  1064  of  Code  of  1880  also  provide! 
that  Ibe  board  of  supervisors  of  each  county 
shall,  at  least  twenty  days  before  every  term 
of  Ihe  circuit  court,  select  twenty  persona 
competent  to  jerveas  Jurors  In  said  county,  lo 
be  taken,  as  nearly  as  conveniently  may  be,  in 
equal  numbers  from  each  superviaor's  district 
of  the  county,  who  shall  serve  aa  grand  Juroia 
for  tbe  next  ensuing  term  of  said  court. 

"  Relator  states  that  at  the  time  the  said 
grand  Jury  of  said  county  was  elected,  Im- 
panelea,  and  charged  by  thia  court  at  tbe  De- 
cember term,  180S,  a  great  Federal  [right]  of  bla 
was*ahridBed,nc.,theclvllrigbt  guaran-[560 
teed  to  him  under  the  14th  Amendment  lo  th« 
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irpnrni'lt  controrcr>(cf,— see  note  to  SJoene  v,  An- 
daraon.  28:801 
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SuFiutHB  Court  or  toe  Umitzd  Btatei. 
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CoDDtttutlon  of  the  United  States,  pirticularlr, 
to  wit,  no  at&te  ab*ll  deny  to  any  perioii 
wltbln  fta  jurudlctlOQ  the  protfcllon  of  the 

-'lieUtor»lateithatoDtlieBtb  day  o(  Jann- 
arr,  1692.  Robert  Btlaaon,  a  wblte  man,  was 
killed  at  Refuge  plantation  Id  tbe  said  rounty, 
and  tbat  be  wm  accused  of  Ibe  homicide;  ihat 
pmsecutloa  against  him  had  been  commeDceil 
befort:  the  adoption  of  (he  Code  of  18S3;  Ih&t 
b;  reasoD  of  the  great  prejudice  agnioat  hli 
by  the  oOlcers  ctuirged  with  tbe  selection  of 
Ibe  said  Jutj  of  grand  lociueiit  for  the  aaid 
Decern l>er  term  of  the  taid  circuit  court,  nbich 
offlcerssochargedftreallmembersof  tbe  while 
race,  and  the  relator  herein  iKlng  a  member  of 
tbe  bUch  race, — black  in  color, — although  at 
the  time  of  eelecIlDg  tbe  grand  Jurors  for  tbe 
■aid  December  term,  1892,  (here  were  in  tbe 
five  superviaor  dixtricla  of  the  said  county  of 
Washington  7.000  colored  cliiiens  competent 
for  jury  service  of  the  countv  of  Washington, 
State  of  illaaluippi.  and  l.GUO  whiles  qualifled 
to  serTe  as  jurors  in  said  county,  there  bad 
not  been  for  a  number  of  years  any  coloretl 
man  ever  summoned  on  tbe  grand  jury  of  said 
county  court;  and  that  the  colored  citizens 
were  purposely,  on  account  of  their  color,  ex- 
cluded from  jury  service  by  the  ofSceri  of  the 
law  charged  with  the  seleclion  of  said  jurors. 
Relator  states  that  by  reason  of  the  great 
prejudice  against  him  In  this  matter  that  the 
said  olBcera  of  the  law  charged  with  the  selec- 
tion of  the  SHld  grand  jurors  for  tbe  Decem- 
ber term,  1892,  on  account  of  his  color,  being 
that  of  a  negro,  black,  and  the  deceased  beine 
that  of  a  while  man  of  the  wblte  race,  in  se- 
lecting persons  to  serve  as  grand  jurora  at  said 
term,  all  colored  men  were  purposely,  nn  ac 
count  of  their  color,  excluded  by  said  officers; 
aod  tbat  tbe  said  grand  jury  did  then  and 
there,  being  all  white  men  purposely  selected 
on  account  of  their  color,  present  tbe  bill  of 
Indictment  against  relator  (or  the  murder  of 
Robert  Siloeon  aforesaid,  on  account  of  bis 
color,  and  prav  summons  for  witnesaei  to 
pTOTB  same.  Relator  avers  that  by  reason  of 
the  great  prejudice  against  him  on  account  of 
his  color,  hecould  not  secure  a  fair  and  impar 
570]  tlal  trial  by  an  impartial  'petit  jury  of  the 
county  of  Washingtoo,  slate  aforesaid,  and 
prays  an  opportunity  to  suhixsna  witnesses  to 
prove  the  same,  and  therefore  after  bearing 
anme,  dolh  pray  the  removal  of  bis  case  from 
Ibis  court  to  the  United  States  circuit  court 
for  the  western  division  of  the  snulheru  dia 
trlct  of  Miaslsfippt,  and  that  record  hereof  be 

Sroperly  cerllSed  to  sold  court  by  an  order 
rom  thla  court." 

Tbe  petition  for  removal  was  denied,  and 
the  defendant  excepted   to  the  action  of  the 

Thereupon  tbe  accused  demanded  that  a 
•peclal  venire  be  summoned  to  try  his  case. 
The  regular  jury  box  for  the  court  having 
been  produced  for  the  purpose  of  drawing 
therefrom  tbe  special  venire,  tbe  defendant 
moved  "  to  quash  said  jury  boi"  upon  the 
ground  that  It  was  lllegst  and  had  but  few 
names  therein.  That  motion  was  sustained. 
and  awrit  of  special  venire  facias  was  directed 
to  be  Issued  for  summoning  fifty  good  and 
lawful  men  ud  quallBed  Juron  to  appear  on 
107« 


a  named  day  to  aerve  aa  Jurora  In  the  cause. 
The  eberiS  was  directed  lu  serve  on  the  de- 
fendant or  hie  counsel  a  copy  o(  the  writ  of 
venire  facias,  together  with  his  raura  Ifaero- 
on,  sbowloK  the  names  of  tbe  persons  to  suni' 
moned,  and  also  a  copy  of  the  Indictment. 
This  order  was  executed,  and  the  requisite 
numberof  jurora  having  appeared,  on  aaub- 
sequent  day  of  the  court  the  defendant  moved 
to  quash  tbeapecinl  venire.  The  motion  wu 
overruled,  Ibe  defendant  taking  an  exception. 
The  accused  then  announced  himself  ready 
for  trial.  AJuiy  was  selected,  the  defendant 
pleaded  not  guilty,  and  the  trial  resulted  in  a 
verdict  of  guilty  as  charged  in  tbe  indict- 
ment. The  opinion  of  tbe  supreme  court  of 
the  state  stales  that  this  woa  the  third  trial  of 
tbe  defendant  for  the  crime  charged,  each 
trial  resulting  in  a  verdict  of  guilty. 

A  new  trial  waa  asked  upon  various  grounds, 
one  of  which  was  that  the  court  erred  in  over- 
ruling the  defendant's  petition  for  the  removal 
of  tbe  causeinio  the  circuit  court  of  tbe  United 
States  for  trial;  another,  that  It  erred  in  not 
sustaining  the  motion  to  quafh  the  special 
venire  of  fllty  "good  and  lawful"  men  to  serve 
as  special  jurors.  These  points  were  Insisied 
upon  In  the  supreme  court  of  Mississippi.  But 
Ihat  'court  held  that  there  wasno  error  in [57  1 
overruling  Ibe  motion  to  remove  tbe  case  into 
■he  Federal  circuit  court.  It  also  refused  to 
dlalurb  the  verdict  and  judgment. 

Mturt.  Zmmanel  U.  Hewlett   and   Cor- 

neliut  J.  Joru$,  for  plaintiff  In  error; 

The  following  is  assiktned  by  the  plaintiff  in 
error  as  error  in  the  rulings  of  tbe  slate  courts: 

1.  The  trial  court  erred  In  denying  Ilie  peti- 
tion for  removal  from  the  stale  court  to  the 
Federal  court. 

ExparU  Virginia  ('•Virginia  v.  Ritaf'),  IM 
U.  8.  813  (35:  687);  Et  parte  Virginia,  100  U. 
B.  339(25;  676);  Sirauder  v.  Weit  Virginia,  100 
U.  8.  303  (25:  664);  Ntal  v.  Delateare.  103  U. 
S.  370  (26;  567);  Buth  v.  Kentucky,  107  U.  8. 
110  (2T;  854). 

3.  Tbe  trial  court  erred  in  overruling  tbe 
motion  to  quash  the  special  venire. 

8.  Tbe  trial  court  erred  in  overruling  the 
motion  for  a  new  trial.  Same  authorilies  as 
above  cited. 

4.  Tbe  trial  court  erred  in  correcting  the 
minutes  of  the  drst  dsy  of  trial,  on  the  re- 
turn day  of  the  venire,  by  modifying  the  origi- 
nal Older  directing  tbe  issuance  of  the  said 

5.  Tbe  supreme  court  of  the  stale  of  Misiii- 
slppl  erred  In  Buslalning  the  ruling  of  the 
trial  court  in  tbe  denial  of  tbe  petition  for  re- 
moval to  tbe  Federal  district  court,  Autliori- 
lles  as  cited  alMve. 

&  Tbe  said  supretoe  court  erred  la  afnrming 
the  judgment  of  the  trial  court  and  fixing  tha 
ITth  day  of  July,  1895.  as  the  day  of  execulion 
of  the  said  judgment. 

Buteheri  Benev.  Alto,  v,  Craeent  CHy  L.  8. 
L.aS.  H.  Co.  C'Slauglittr  Houie  Cat*").  83 
U.  S.  18  Wall.  88  (31:  804);  Prim  »■  Penntyi- 
eania,  41  U.  8.  16  Pet.  539  ItO;  lOOOl;  United 
Stata  V.  BetK,  92  U.  S.  214  (28:  S63):  Ex  parU 
Virginia  i- Virginian.  Bive^).  100  U.  8.  S2i 
(25:  67U);  Ex  partr  Virginia,  100  U.  8.  845  (25: 
679);  Neat  v.  DOaaart.  103  U.  8.  385  (38:  569); 
IKS  U.S. 
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]>ubutltt  w.  iMimana,  lOS  U.  B.  501  (M:  S04)^ 
Bu*k  T.  Etntvtk^,  lUT  C.  S.  IVO  (37:  SGSjf 
{7niM  8(nee*  i.  St-inlet  ("  Cm'I  JUp Af*  Ciua"), 
lOBU.S.  84.  S6, 44,  49,  SO(ST:MT,  8ta.  890,803, 
BOS):  EUe  *.  R'lttiM,  113  U.  S.  101  {28:  MO): 
/Vp(e.  King.  ?.  GaOaglier.  SS  N  Y,  446.  450, 
40^,  460,  40  Am.  Rep.  283;  He  BaU,  60  Coqd. 
IBS,  47  Am.  Rep.  637;  Siait  v.  Ah  Chae,  18 
NeT.  50,  40  Am.  Rep.  491;  Often  v.  Xeat.  81 
H.  S.  6  Prt.  291,  298  (8:  402,  406);  Cooley, 
CoDBt.  Llm.  18,  noU  S. 

Tbe  14th  arllcle  of  Amendmeot  to  the  Fed- 
entl  CoDilltuiion  la  awerted  bj  tbe  plainiifl  in 
error  ai  tbe  low  oF  tbe  United  Sutee  which 
reKrvcH  to  bim  the  right  to  have  been  flrit 
diilj  aoii  regulatlj  lodic(«i  by  a  grand  Jury  of 
WnablQgtoQ  county  duly  eleclt^  Bummoned, 
iworD,  and  cbargM  according  to  the  lans  of 
the  Slate  wiibout  partiality  lo  tbe  race  or  color 
ot  said  jurors  and  without  prejudice  to  tbe  ac- 
cused on  account  of  theoSense  charged  or  bia 
race  and  color. 

It  waidesi^edtoawurc  tbe  colored  race  tbe 
enjoyment  of  all  tbe  civil  rlehls  that  under  the 
law  are  enjoyed  by  white  perBona,  and  to  give 
that  race  tbe  protection  of  tbe  Pederai  govern 
nent  in  Ibat  enjoyment,  when  it  should  t>e  de 
Died  hy  the  stales. 

BuUtitr/  Benet.  At»o.  r.  Craetnt  City  L.  8. 
L.  £  H  H.  Co.  rSlaugM-T  Hoatt  Catt^'),  88 
U.  S.  lOWall.  87(31:406). 

Any  Blala  action  that  deniea  this  immunity 
to  a  colored  man  la  in  conflict  with  Ibe  Conati- 
tutlnn. 

Priaa  V.  Ftnnti^eania.  41  U.  B.  16  PeL  SS8 
(10:  I060|. 

Wherever  ihe  right  lo  equal  proieclloo  of 
tbe  laws  of  tbe  slate  la  denied  by  tbat  stale  lo 
ft  colored  person,  such  denial  unqueBtiooubly 
ealabltshea  a  caae  for  removal  of  tbe  trial  in 
tbe  proper  Federal  court  under  U.  S.  Rev. 
Slat.  S  B4I. 

Tbe  petition  for  removal  disclosed  ~  ~  ' 
denial  oflh  ''    '      •    ■  •  ■ 

plaintiff   Id 

liutA  V.  Eentueky,  107  U.  8.  110  I3T:  854). 

A  denial  upon  ibe  pert  of  tbe  officers  of  ilie 
■tale.  cbsrRed  witb  the  dulies  in  that  regard. 
of  tbe  right  of  a  colored  man  (o  a  selection  of 
grand  and  petit  Juror«  without  dliicrlmination 
against  liie  race  because  of  their  color,  is  a  vio- 
lation ot  the  Coosiiiution  and  laws  of  the 
Colled  Blales. 

Whoever,  by  virtue  ot  public  position  under 
a  state  governaienl,  deprives  another  ot  life, 
ILbeKy.  or  properly  without  due  process  of 
law,  or  deniea  or  lakes  away  Ibe  equal  prolec 
tioo  of  tbe  lawa,  violalei  tbe  constitutional 
inbibition. 

Neal  V.  DflnvHire.  103  U.  8.  870  (36:  667), 

Mr.  TrtLok  Johneton,  Allorney  General 
of  MissisBippi,  for  defendant  In  error: 

Tbe  fact  tbnt  ofDctals  charged  with  tbe  en- 
forcement of  the  Isws  ot  ibe  state,  which  are 
constitutional  and  valid,  bave  violated  tbe  stale 
laws,  and,  witboul  legal  authority  derived 
from  Ihe  state  bave  disctlmlDated  a^iBinst  any 
citizen,  does  not  bring  a  case  within  ihe  le- 
movsl  scLs  of  Coogress. 

Seat  V.  Delaaart,  108  tJ.  B.  888  (28:  B70); 
-Er  parU  Viiginia  {"Virginia  v.  liitet"),  100 
V.  8.  818  (20:  667);  Straudtr  v.  Wttt  Virginii 
182  U.S. 


100  U.  S.  808  (36:  fl04){  BtparU  Virginia.  100 
U.  8.  SSe  (20:  676f. 

An  M  post /a«(o  law,  wiibla  the  meaning  of 
the  const Itulional  prohibition,  must  make  an 
act  nblch  was  innocent  when  done,  criminal, 
and  punUb  tbe  person  committing  it:  or  must 
make  a  crime  greater  than  wben  it  was  com- 
mitted-, or  muat  change  tbe  punlahment,  and 
inflict  one  greater;  or  must  slier  tbe  rules  of 
evidence.  Laws  of  this  character  are  unjust 
and  opprewlve,  and  are  prohibited  by  tbe  Con- 
slltutlon. 

CaldeT  T.  Bua.  8  U.  B.  8  Dsll.  8W  (1:  SSO); 
Cooley,  Const.  Llm.  360. 

Ad  of  pott  Jaeto  law  waa  defined  by  Ohiff 
Jvtiea  Harshall,  In  Fletchrr  v.  Ptek,  to  be  « 
law,  "which  reodera  an  act  punisbable  In  • 
manner  In  wblcb  it  was  not  puoishable  when 
it  was  commllted." 

Fletcher  v.  Peck,  10  U.  B.  «  Cranch.  188  (S: 
178). 

Wlih  somewhat  greater  fuloesa  It  waa  char- 
acterized in  Cummingt  v.  Mittmiri,  as  a  law, 
"which  Imposesapuutabment foran  actwhidi 
waa  not  punishable  at  tbe  time  It  waa  commit- 
ted, or  imposea  additional  punishment  to  tbat 
(hen  prescribed:  or  changes  the  ruica  of  evi- 
dence, by  which  less  or  diSerent  teBiimonv  is 
sufficient  lo  convict  than  waa  ihea  requirea." 

Cvmimngi  v.  Miuoari,  71  U.  8.  4  Wall.  836 
(18:  364). 

A  law  giving  the  slate  additional  challenge! 
was  held  In  the  following  cases  to  be  valid  and 
coniil itulional,  and  not  an  ez  ptM/neto  law. 

WaUloa  V.  Com.  16  B.  Hon.  10;  SUiU  t. 
Byan.  18  Minn.  STO;  SlaU  y.  Wilton.  48  N.  IL 
808:  Com.  v.  Donej/,  108  Masa.  4ia 

A  statute  which  authorized  tbe  amendmenti 
of  Indictmenta  was  applied  in  tbe  trial  of  of- 
fenses committed  prior  lo  the  pauwge  of  the 
law.  and  was  held  not  to  be  txpottfaeto. 

8taU  V.  ManiUne,  14  Tex.  402;  Lattirt  v. 
State,  IB  Obio  61.  48. 

tio  also  a  law  was  upbeld  as  consiitultonal 
and  Doi  ex  pott  facto,  passed  after  tlie  commis- 
sion of  tbe  oSense,  aod  which  precluded  a  de- 
fendant from  taking  advantages  ot  variancea 
which  did  not  prejudice  bim. 

Com.  V.  HaU.  97  JUaas.  070. 

A  law  of  tbe  slate  cbanglngtbe  place  of  trial 
from  one  county  to  anolber  county  In  tbe  same 
dlBirict.  or  even  to  adifferenl  distnct  from  tbat 
ID  wbirh  tbe  offense  waa  committed  or  tbe  in- 
dictment waa  found,  is  not  an  ex  pottfaeto  law, 
aithoueli  passed  subsequent  to  the  commiulon 
of  the  offense  or  tbe  tlndiog  ot  the  indictment. 

Out  V.  Min7utola.76  U.  S.fi  Wall.  86119: 574). 

For  the  denial  by  the  state  couHs  of  rigbts 
protected  by  the  Federal  Conatiiutioa  and  the 
laws  ot  Congress  enacted  thereunder,  in  tiie 
a1>sence  of  any  unconstitutional  stale  statute, 
tbe  ultimate  remedy,  as  now  prorided  by  Con- 
gress, is  upon  a  writ  ot  error  from  tbe  supreme 
court  of  tbe  L'niled  Stales  to  tbe  stale  court, 
and  not  by  tlie  removsl  of  the  cause. 

Neat  V.  Delawntrt.  103  U.  8.  386  (26:  070): 
Ex  puTte  Virginia  (-Virffima  v.  Biiwj"),  100 
U.  3.  320  (35;  670l;  Raadaltv.  Brigham,  74 U. 
B.  7  Wall.  641  (19:  298). 

Tbe  decisions  of  tbe  slate  courls  construing 
their  own  constitutions  and  laws  are  conclusive. 

Provident  Init.  for  fkieinge  r,  Mattaekuttttt. 
78  U.  8.6  Wall.  680  (18:  91S). 
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Oor.  Tbkm, 


Mr.  JuiUet  Harlan  deltrered  the  optnfon 
of  tbe  court:  * 

The  flnt  queeUoD  pieeented  for  our  coDsid' 
eralloD  relalca  to  the  application  of  the  ac- 
ciued  for  tbe  Temoval  of  tbe  proaecullon  from 
tbe  alKle  court  Into  the  circuit  court  of  the 
United  Btatea. 


the  stale,  or  in  tbe  part  of  tbe  slate  where  Bucb 
■ultor  prosecution  le  peDdlnK.any  right  secured 
A80]  to  him  by  say  law  "prOTidlng  tor  the 
equal  clrll  rights  of  the  cftizetiB  of  the  United 
Slates,  .  .  .  such  suit  or  proeecutiou  may, 
upon  the  petition  of  such  defendant,  Sled  In 
said  slate  court  at  any  time  before  tbe  trial  or 
final  hearing  of  the  cause,  staling  tbe  facts  and 
Terlfied  by  oath,  be  retnoved,  for  trial,  into  the 
Dent  circuit  court  to  be  held  in  the  district 
where  It  is  pending.  Upon  the  filing  of  such 
petition  all  further  proceedings  in  the  alale 

lu  Neat  V.  Dtlaware  103  U.  8.  870,  385,  886 
[36:  607,  6B9,  570],  relereuce  was  made  to  the 
previous  casea  of  Strauder  t,  Wiut  Virginia, 
100  U.  8.  808  [3S:  Ki] ;  Kzr  payte  Virginia 
{■'  Virginia  ».  Rite*")  100  U.  8.  318  [S5:  6671 ; 
Bx  parU  Virginia.  100  U.  8.  839  [38:  878]; 
U.  8.  Rev.  Slat,  SS  641,  1977;  also  to  the  act 
of  March  1.  187S  [18  Stat,  at  L.  8S7,  chap.  114), 
which,  among  other  things,  declared  that  "no 
citizen  possessing  all  other  quallflcstlona  which 
are  or  may  be  prescribed  by  law  shall  bedis- 

Sualifled  from  service  as  grand  or  petit  Jurors 
1  any  court  of  the  United  States,  or  of  any 
Btote,  on  account  of  race,  color,  or  previous 
condition  of  servitude."  The  cases  cited  were 
lleld  to  have  decided  IhnI  the  slalulory  enact 
ments  referred  to  were  constitutional  exertions 
of  the  power  of  Congress  to  enact  appropriate 
legislation  for  the  enforcement  of  the  provi- 
sions of  the  14th  Amendment,  which  was  de- 
signed, primarily,  to  secure  to  the  colored  race, 
thereby  invested  with  the  rights,  privlleeea, 
and  respoa si bi lilies  of  ciilzensblp,  the  enjoy- 
ment of  all  the  civil  rights  that,  uodcr  the 
law,  are  enjoyed  by  white  persona;  that  while 
%  state,  consistently  wUb  the  purposes  for 
which  tbe  amendment  was  adopted,  may  con- 
fine the  selection  of  jurors  to  males,  to  free- 
holders, to  citizens,  to  persons  within  certain 
ages,  or  to  persons  having  educational  qiialifl- 
Catioup,  and  while  a  miied  jury  in  a  particulsir 
case  Is  not,  within  the  meaning  of  the  Consti- 
tution, always  or  absolulety  necessary  to  the 
enjoyment  of  tbe  equal  protection  of  the  laws. 
and  therefore  an  accused,  being  of  tbe  colored 
race,  cannot  claim  as  matter  of  right  that  bis 
race  shall  be  represented  on  the  jury,  yet  a 
denial  to  citisena  of  the  African  race,  heeauie 
tfthtir  eolor.ol  tbe  right  or  privilege  accorded 
to  white  clliccns  of  parliclpatinic  as  jurors  in 
the  ail  ministration  of  justice  would  be  *  dis- 
A81]  crimination  'against  the  former  incon- 
ststeot  wilb  tbe  amendment  and  within  tbe 
power  of  Congress,  by  appropriate  legislation,  to 
prevent;  ihatlo  compel  acolored  man  to  submit 


by  education  and  character  to  diacharxe  Iba 

functions  of  jurors,  was  a  denial  of  the  equal 
protection  of  the  laws;  and  that  such  exclusion 
of  the  black  race  from  Juries  because  of  IheiT 
color  was  not  less  forbidden  by  law  than 
would  be  the  exclusion  Irom  juries,  in  slates 
where  the  blacks  have  the  majority,  of  tba 
while  race  because  of  Vitir  color. 

But  those  coses  were  held  to  have  also  de- 
cided that  the  14th  Amendment  was  broader 
than  tbe  provisions  of  U.  8.  Her-  Stat.  %  Ml; 
that  since  that  section  authorized  the  removal 
of  a  criminal  prosecution  before  trial.  It  did 
not  embrace  a  case  in  which  a  right  is  denied 
by  judicial  action  during  a  trial  or  in  the  sen- 
■ ~~  In  the  mode  of  executing  the  sen- 


■medy  lay  In  the  revisory  power  of  tbe  higher 
lurts  of  the  state,  and  ultimately  In  the  power 
of  review  which  ibis  court  may  exercise  over 
their  judgments  whenever  rights,  privilege*, 
or  Immunillcs  clnimed  under  the  Cnnstituilon 
or  laws  of  the  United  States  are  withheld  or 
violated;and  that  the  denial  or  inability  to  en- 
force In  the  judicial  tribunals  of  the  stale! 
rights  secured  by  any  law  providing  fnr  the 
equal  civil  rights  of  cltizeos  cf  the  United 
States,  to  which  g  641  refers,  and  on  account 
of  which  a  criminal  prosecution  may  be  re- 
moved from  a  state  court,  is  primarily,  if  not 
exclusively,  a  denial  of  such  rights  or  au  in- 
ability to  enforce  them  resulting  from  the 
ConstilutloD  or  laws  of  the  state,  rather  than 
a  denial  first  made  manifest  at  or  during  the 
trial  of  Ihe  case. 

We  therefore  held  In  Neal  v.  Delanarg,  103 
U.  8-  870,  8tt5,  8S6  [36:  667.  569,  5701.  that 
Congress  had  not  authorized  a  remowUt^  Ut* 
promtntion  from  the  tiate  court  where  jury 
commissioners  or  other  subordinate  officer! 
had.  without  authority  derived  from  the  Con- 
stitution and  taws  of  the  stale,  excluded  col- 
led clilxens  from  juries  because  of  their  race- 
■In  view  of  this  declsion.it  Isclear  thal[5SS 
tbe  accused  in  the  present  case  was  not  entitleil 
to  have  the  case  removed  Into  the  circuit  court 
of  the  United  Slates  unless  he  was  denied  by 
the  Constitution  or  laws  of  Mississippi  soma 
of  the  fundamental  rights  of  life  or  liberty 
that  were  guaranteed  to  other  citizens  resident 
in  that  state.  The  equal  protection  of  the 
laws  Is  a  right  now  secured  to  every  person 
without  regard  to  race,  color,  or  previous  con- 
dition of  servitude;  and  the  denial  of  such 
protection  by  any  stale  Is  forbidden  b^  the  su- 
preme law  of  Ihe  land.  These  principles  are 
earnestly  invokctl  by  counsel  for  the  accused. 
But  they  do  not  support  the  application  for 
the  removal  of  tb is  case  from  iheatdte  court 
in  which  the  indictment  was  found,  for  the 
reason  that  neither  the  Constitution  of  Missis- 
sippi nor  the  statutes  of  tbal  slate  prescrltte 
any  rule  for.  or  mode  of  proceduni  In,  ib« 
trial  of  criminal  cases  which  is  not  Mually  ap- 
pllcabla  to  all  citizens  of  the  United  States  and 
to  all  persons  within  the  jurisdiction  of  tbe 
state  without  regard  to  race,  color,  or  previous 
condition  of  servitude.  Nor  would  we  be  jus- 
tified in  saying  that  the  Constitution  and  laws 
of  the  state  had,  at  the  tlma  Ihla  proaecutloB 
was  Institoted,  been  to  ioterpretea  by  the  an* 
pieme  court  of  MIsaiiaippI  aa  to  show,  io  td- 
162D.S. 
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TUice  of  ft  tiial,  1b*t  reraoDi  of  the  race  to 
wbich  Ihe  defeQdant  belODKB  could  not  enforce 
In  the  Judicial  tribunals  of  the  state  Ihe  rights 
beloDgiug  to  Ihem  in  common  with  their  fel- 
low citizeoa  of  the  white  race.  If  such  had 
been  the  case.  It  might  nell  be  held  that  the 
denial  of  the  equal  protection  of  the  law$  arose 
ptimarilj  from  the  Conatltullon  and  laws  of 
the  Bt&te.  But  when  the  CoDsiltutioo  and 
lawB  of  a  state,  as  iolerpreled  b;  Its  highest 
Judicial  tribunal,  do  not  stand  in  the  way  of 
Ibe  eaforcemenl  of  rights  secured  equnllv  to 
all  cltizena  of  the  United  States,  the  possibfllty 
that  during  the  trial  of  a  particular  case  Ihe 
Slate  court  may  not  respect  and  enforce  the 
right  to  the  equal  protection  of  the  laws  con- 
Stftulea  no  ground,  under  the  statute,  for  re- 
meting  the  proieeution  into  the  circuit  court  of 
the  Unileil  States  in  advance  of  a  trial. 

We  may  repeat  here  what  was  said  1d^«iIv. 
Jklaware,  103  U.  8. 8T0.  885,  386  [3S:  567, 569, 
11701,  namely;  that  In  thus  construing  the  stat 
5S3]uie  '-we  do  uot  withhold  'from  a  party 
claiming  that  he  is  denied,  or  cannot  enforce 
In  the  judicial  IrlbunaU  of  the  state,  bis  con- 
■lituiional  equality  of  ci*ll  rights,  all  oppor 
tunily  of  appealing  to  the  courts  of  the  United 
States  for  the  redress  of  his  wrongs.  For,  if 
not  eolltled,  under  the  slalute.  to  the  removal 
of  the  suit  or  prosecullon,  he  may,  when 
denied,  In  the  subsequent  proceedings  of  Ibe 
•lale  court,  or  in  the  execution  of  Its  Judg- 
ment, any  right,  privilege,  or  immunity  given 
or  secured  to  him  by  Ihe  Conalitutlon  or  laws 
of  the  United  States,  bring  the  case  here  for 

So,  in  Biah  t.  Kentucky,  107  U.  S.  110,  116 
[27 :  354.357],  which  wasan  Indictmeol  for  mur- 
der, relurued  before  but  tried  after  the  court 
of  appeala  of  Eenlucky  held  unconstitutional 
a  siatutc  of  that  commonwealth  exfluding 
from  grand  or  petit  Juries  citizens  of  African 
descent  because  of  their  race  and  color,  and 
had  declared  that  thereafter  every  officer 
charged  with  the  duly  of  selecting  or  summon- 
ing Jurors  must  so  act  without  regard  to  race 
or  color,  thla  court  said:  "That  decision  was 
binding  as  well  upon  Ibe  inferior  courts  of 
Kentucky  as  upon  all  its  oQlcerB  connected 
with  the  admlnistratloD  of  Justice.  After  that 
decision,  su  loug  as  it  was  unmodified,  it  could 
uot  have  been  properly  said  in  advance  of  a 
trial  that  the  deiendant  In  a  criminal  prosecu- 
tloo  waa  denied  or  could  not  enforce  in  the 
Judicial  tribunala  of  Eenlucky  the  rights 
secured  to  him  by  anj  law  providing  for  Ihe 
equal  civil  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  their  jurlsdic- 
linn.  The  last  Indictment  was  consequenll; 
not  removable  into  the  Federal  court  for  trial 
under  %  641  at  any  ilme  after  the  decision  In 
Cora.  V.  Jokn'on.  78  Ky.  608.  had  been  pro- 
nounced. This  point  was  distinctly  ruled  In 
Ntal  V.  Deiaieare,  rupra,  and  Is  suosianliall^ 
covered  by  the  decision  in  Ex  parte  Virginui 
('■  Firginia  v.  Eivei")  100  U.  S,  313  [25:  667]. 
If  any  right,  privilege,  or  immunity  of  the 
accused,  secured  or  guaranteed  by  the  Consti- 
tution or  laws  of  the  United  States,  had  beeo 
denied  by  a  refusal  of  the  state  court  to  set 
aside  either  that  indictment  or  the  panel  of 
petit  Jurors,  or  by  any  erroneous  ruling  In  the 
progress  of  the  trlttl,  hia  remedy  would  have 


through  the  revisory  power  of  Ihe  blsbrst 
court  of  the  state,  ond  •ultimalely  [584 
through  that  of  this  court."  See  aUo  Woody, 
Bruth,  140  U.  8.  278,  284  [35:505.  808]. 

In  his  petition  for  the  removal  of  the  prosA- 
cution  into  the  circuit  court  of  the  United 
States  the  defendaol  also  states  that,  notwltb' 
standing  at  the  time  of  selecting  the  grand 
Jurors  for  the  aaid  December  term,  1882.  there 
were  In  the  Sve  supervisors'  districla  of  the 
county  of  Washington  7,000  colored  citizens 
competent  for  Jury  service  and  1,500  wbltea 
qualified  to  serve  as  Jurors,  there  had  not  been 
for  a  nnmber  of  years  any  colored  man  sum- 
moned on  tb^  grand  Jury  in  Ihat  county;  and 
that  colored  cllizeDS  were  purposely,  on  ac- 
count of  their  color,  excluded  from  Jury  serv- 
ice by  the  officers  of  the  law  charged  with  the 
selection  of  Jurors.  It  is  clear,  in  view  of 
what  has  already  been  said,  that  these  fncLi, 
even  if  they  bad  been  proved  and  accepted,  do 
not  show  that  the  rights  of  the  accused  were 
denied  by  the  Constitution  and  laws  of  Ibe 
stale,  and  therefore  did  not  autliorize  Ihe  re- 
moval of  the  prosecution  from  the  stale  courL 
It  it  were  competem  in  a  prosecution  of  a  cit- 
izen of  African  descent  to  prove  that  tlie 
officers  charged  with  the  duty  of  selecilDg 
grand  Jurors  had,  in  previous  years  and  In 
other  Coses,  eicluded  citizens  of  that  race,  be- 
cause of  their  race,  from  service  on  grand 
Juries,— upon  which  question  wa  need  not  ex- 
press an  opinion, — it  is  clear  thai  such  evi- 
dence would  be  for  the  consideration  of  the 
trial  court  upon  a  motion  by  the  accused  to 
quash  the  indictment,  such  motion  being  based 
upon  the  ground  that  the  indictment  against 
him  had  been  returned  by  a  grand  Jury  from 
which  were  purposely  excluded,  because  of 
their  color,  all  citizens  of  the  race  to  which  be 
belonged.  Uaiud  Stutet  v.  OaU.  109  U.  S-  65. 
09  [37:  857.  859],  But  there  was  no  motion  to 
quash  the  Indictment.  Tl\e  apptii:atlon  waa 
to  remove  the  prosecution  from  the  state  court, 
and  a  rtinmial,  as  we  have  seen,  could  not  be 
ordered  upon  the  ground  simply  that  cltizeni 
of  African  descent  had  been  Improperly  ex- 
cluded, because  of  their  race  and  without  the 
sanction  of  the  Constitution  and  laws  of  the 
state,  from  service  on  previous  grand  Juries,  or 
from  service  on  the  particular  grand  jury  that 
returned  Ibe  indictment  against  the  accuned. 

*We  do  not  overlook,  in  this  connec-  [58J( 
tioD,  Ihe  fact  that  the  petition  for  the  removal  of 
the  cause  into  the  Federal  court  alleged  that 
Ihe  accused,  by  reason  of  the  great  prtjudice 
against  bim  on  account  of  bis  color,  could  not 
secure  a  fair  and  Impartial  trial  In  Ihe  county, 
and  that  he  prayed  an  opportunity  to  auhpiBni 
witnesses  to  prove  that  fact.  Such  evidence, 
if  it  had  been  introduced,  and  however  cogent, 
could  not,  OB  already  ahown,  have  entitled  the 
accused  lo  the  rtnwuat  sought;  for  the  alleged 
existence  of  race  prejudice  interfering  wl^  a 
fair  trial  was  not  lo  be  attributed  to  the  Con- 
siitution  and  laws  of  the  slate.  It  was  incum- 
bent upon  the  stale  court  lo  see  to  it  that  the 
accused  had  a  fair  and  impartial  trial,  and  to 
set  aside  any  verdict  of  guilty  based  on  preju- 

TUe  petition  for  removal  also  proceeds  upon 
the  ground  that  the  indictment  waa  returned 
by  a  grand  Jury  organized  under  the  Co4^^^ 
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Miululppl  which  went  IdIo  openitloa  Ih  1892. 
afier  tbu  date  of  the  alleged  murder,  when,  it 
li  coDtendeil,  ft  should  have  been  oi^nized  In 
the  mode  required  bj  the  Hlssinippi  Code  of 
1880,  In  force  at  the  lime  the  oSeaae  In  quea- 
tion  was  committed. 

The  ornnlzatlon  of  the  grand  Jury  aader  a 
■taiute  of  the  alate  (even  if  that  statute  was  not 
applicable  to  offeoeea  committed  before  itp 
passage),  rather  thao  under  a  statute  that  was 
applicable,  constitutes  do  ground  for  the  re- 
moval of  the  prosecution  Into  the  Federal 
court,  unless  the  statute  whose  proTlsionB 
were  followed  either  expressly  or  b;  lis  neces- 
sary operation  denied  to  the 'accused  some 
"right  secured  to  him  by  any  Ian  providing 
for  the  equal  civil  rights  of  cltiiens  of  the 
United  States,"  It  is  not  every  denial  trf  a 
■tale  enactment  of  rights  secured  by  the  Cfon 
■litulioD  or  laws  of  the  United  States  that  Is 
embraced  by  U.  8.  Rev.  Stat,  g  Ml.  The 
right  of  removal  given  by  that  section  exists 
only  in  the  spwiat  cases  mentioned  in  it. 
Whether  a  particular  statute,  which  does  not 
ditcrlmlnale  against  a  class  of  citizens  in  re- 
spect of  their  civil  rights,  la  applicable  to  a 
pending  criminal  prosecut'oi  In  a  s'ale  court, 
la  a  question,  in  the  first  insMnrc,  for  the 
determination  of  that  court,  and  its  right  and 
duty  to  Anally  determine  such  a  question  can- 
ftSOJnot  be  interfered  with  *by  removing  the 
prosecution  from  the  state  court,  except  in  tiioae 
cases  which,  by  express  enactment  of  Con- 
gress, may  be  removed  for  trial  into  the  courts 
of  the  United  Biales.  If  that  question  involves 
rights  secured  by  the  Constitution  and  laws  of 
the  United  Slates,  the  power  of  ultimate  re- 
view is  in  this  court  wheoever  such  rights  are 
denied  by  the  judgment  of  the  highest  court  of 
the  state  In  which  the  decisioo  could  be  had. 
As  the  Judges  of  the  slate  courts  take  an  oath 
to  support  the  Constitution  of  the  United 
States  as  well  as  the  laws  enacted  in  pursuance 
thereof,  and  as  that  Conslitution  and  those 
laws  are  of  supreme  authority,  aoytbing  in  the 
Constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding,  "upon  the  state  courts 
equally  with  the  courts  of  the  Union  rests  the 
obligation  to  guard,  enforce,  and  protect  every 
right  granted  or  secured  bj  the  Constitution  of 
the  United  States  and  the  laws  made  in  pur- 
suance thereof,  whenever  those  rights  are  In- 
volved in  any  suitor  proceedlQg  before  them;" 
and  "if  thev  fall  therein,  and  withhold  or  deny 
rights,  privileges,  or  immunities  necured  by  the 
Cotistitutlon  and  laws  of  the  United  Slates,  the 
parly  aggrieved  may  bring  the  esse  from  the 
liighest  court  of  the  slHte  in  which  the  ques- 
tion could  be  decided  to  this  court  tor  ttnal 
and  conclusive  determination."  Robbr.  Oan- 
noUy.  Ill  U.  B.  634.  637  [28:  M3.  546], 

But  It  Is  said  that  the  stntule  under  which 
the  grand  Jury  wss  organized  was  ex  pott  facto 
when  applied  to  the  case  of  the  present  defend- 
ant, and  for  that  reason  the  Judgment  should 
be  reversed.  This  question  does  not  depend 
upon  U.  S.  Kcv.  Slat.  ^  641,  but  upon  the 
clause  of  the  Conaiilullon  forbidding  a  slate  lo 
pass  an  tx  pott  facto  law.  It  is  not  clear  that 
the  record  so  presents  this  point  as  to  entitle 
to  consider  !l  under  the  statutes  investing  this 
court  with  JurisdictioQ  to  re-examine  the  final 
Judgments  of  the  highest  cotirts  of  the  several 
1080 


.s.  But,  as  human  life  Is  Involved,  as  the 
defeodant  pleaded  not  guilty,  and  as  ibe  state 
by  its  attorney  general  us  dlKUSSed  the  ques- 
tion upon  Its  merits  without  dlsputlug  the  au- 
thority of  this  court  to  pass  upon  it,  we  will 
assume,  snd  we  think  It  may  be  properly 
assumed,  that  the  plea  of  not  guilty.  In  con- 
nection with  the  petition  for  removal,  suffi- 
ciently 'presents  the  question,  and  Bhows{587 
the  state  courldenied  lo  the  accused  whaC 


United  States. 

By  the  ConBtltulioo  of  HissisalppI  of  1890. 
which  was  in  force  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  It  was  prot-ided: 
"  No  person  shall  be  a  grand  or  petit  jurur 
unless  a  qualified  elector  and  able  to  read  and 
write;  but  the  want  of  aoy  such  qualificaliOD 
in  any  Juror  shall  not  vitiate  any  indictment 
or  verdict.  The  legislalure  shall  provide  by 
law  for  procuring  a  list  of  persons  so  qualified, 
and  the  drawing  therefrom  of  grand  aod  pel- 
It  Jurors  for  each  term  of  the  circuit  court" 
§264.  And  by  the Bime  Instrument  II  was  also 
provided:  "All  crimes  and  misdemeanors  and 
penal  actions  aliBll  be  tried,  prosecuted,  and 
punished  as  though  no  change  had  taken 
place,  uoiii  otherwise  provided  by  law," 
ti  283.  By  (he  Mississippi  Code  of  1880,  Id 
force  when  the  alleged  murder  was  committed. 
It  was  provided  that  "all  male  cilizeni  of  the 
United  State:!  and  not  being  under  the  age  of 
twenty-one  yeaia.  nor  over  the  age  of  sixty 
years,  and  not  having  been  conrlcted  of  any 
Inramous  crime,  shall  be  qualidcd  lo  serve  aa 
jurors  within  the  county  of  their  residence," 
■:  1661:  and  by  ^  1064  of  the  same  Code  it  was 
provided  that  "  the  board  of  supervisors  shsll, 
at  least  twenty  days  before  the  term  of  every 
circuit  court,  select  twenty  persons  competent 
lo  serve  as  Jurors  in  said  county,  to  be  taken, 
as  nearly  as  coovenlently  may  be.  In  equal 
numbers  from  each  supervisor's  district  of  the 
county,  who  shall  serve  as  grand  Jurors  for  the 
next  ensuing  term  of  said  court. 

The  Annotated  Code  of  1892  went  into  effect 
on  thelstdayof  November,  1892,  all  prior  stat- 
utes being  thereby  repealed.  Sections  2SS9, 
aSfil.andlsSS  of  that  Code  provide:  ■■Sec.23A 
The  board  of  supervisors,  at  the  first  meeting 
in  each  year,  or  at  a  subsequent  meeiiog  if  not 
done  at  the  first,  shall  select  and  make  a  list  of 

Braons  to  serve  as  Jurors  lo  the  circuit  court 
r  the  next  two  terms  lo  be  held  more  thatt 
thirty  days  afterwards,  and,  as  a  guide  in 
making  the  Hit.  tbey  shall  use  the  registratioD 
booksof  voters;  and  llshallselect  and  *rUl[08(t 
the  names  of  qualified  persons  uf  good  intelll- 
gence,  sound  Judgmeot,  and  fair  character,  and 
shall  take  them,  as  near  as  It  conveniently  can, 
from  the  several  election  districts.  In  propor- 
tion to  the  number  of  the  qualified  persons  in 
each,  excluding  all  who  have  served  on  Iho 
Tegular  panel  wlthlg  two  years,  if  there  be  not 
a  dcflciencyot  Jurors."  "Sec.  2361,  The  names 
of  the  persons  on  the  Jury  list  shall  be  written 
00  separate  slips  of  psper  by  the  cleric  of  the 
circuit  court,  and  put  In  a  box  kept  for  that 
purpose,  marked  'Jury  box,' which  shall  ha 
securely  locked  and  kept  closed  and  sealed, 
except  when  opened  to  draw  the  Jorora." 
"8ec.88«a,  At  etch  regular  term  of  the  clrc'ili 


UM. 
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court,  sod  at  a  apectal  term  if  neceuarj,  tbe 
Judge  iboll  draw  in  open  ourt,  from  the  Jurj 
box  tbe  sKpa  coQialoiiig  the  names  of  fifty 
jaron  to  urve  as  fmnd  and  pelit  jurors  for  Ibe 
tint  wpek  sod  thirty  to  serve  as  pelit  Jurors  for 
each  BubsL-quent  week  ot  the  next  succeeding 
term  of  the  court;  and  he  shall  makeaadcnre- 
fally  preserve  separate  lists  of  the  names,  and 
shsll  not  disclose  tbe  nameof  any  Juror  drann, 
Tbe  slips  contBlnJDg  the  naines  so  drann  sball 
be  pls(%d  bj  the  Judge  Id  eoTelopes.  a  sepaFale 
one  for  each  week,  and  be  shall  secntely  seal 
and  deliver  Ihem  lo  tbe  clerk  of  the  court,  so 
marked  as  to  fndlcale  which  uintalna  the 
oaroes  of  jurors  for  tbe  first  and  eacb  subse- 
quent week.  If  la  drawing  It  appears  tbat 
an;  Juror  drawn  baa  died,  remoTea,  or  ceased 
to  be  qunjifled  or  liable  to  ettvt  as  a  juror,  the 
Judge  sbull  cause  the  slip  coatalnkiE  tLe  name 
to  be  destroyed.  Hie  natne  to  be  slrlcken  from 
tbe  jury  list,  and  he  sball  draw  auothet  name 
to  complete  the  required  number." 

The  coDlenlion  of  Ibe  accused  is  that  Ibe 
CoDBtitiitioa  of  Ibe  stale,  f,  288,  required  that 
tbe  indlcimeDt  against  him  abould  have  been 
by  a  jury  of  tbe  grand  inquest  or)[anlied  as 
directed  tn  tbe  Code  of  18H0,  because  that  Code 
was  in  force  at  the  dale  of  tbe  murder  cbareed 
to  have  been  committed;  and  tbat  the  law 
upon  that  puhject  in  the  Codeof  1892  would  be 
txpott  facto  If  applied  to  bis  case. 

We  perceive  in  these  constilut ion al  and  stat- 
utory provisions  DOtblng  upon  which  (o  rest 
the  suggestion  tbat  (be  accused  was  tried  under 
A  law  that  was  ex  poit  faeto  In  its  application 
S89]*1o  bia  case.  At  tbe  time  tbe  homicide 
was  committed  do  person  was  competent  (o  be  a 
grand  or  pellt  juror  unless  he  vas  a  qualiSed 
elector  aod  able  lo  read  and  write.  This 
requirement  was  attended  by  an  injunction 
that  ttie  legUialure  should  provide  by  law  tor 
procuring  a  list  of  persons  so  qualified,  and  for 
drawing  therefrom  of  grand  and  petit  jurors 
for  each  term  of  the  circuit  court.  Hlsa. 
ConsL  g  261.  And,  as  we  faave  seen,  It  was 
further  provided  that  all  crimes  and  misde- 
I   and   penal  actions  should  be  tried, 


Erosecuted,  and  punished  as  though  no  change 
ad  taken  place  until  otherwise  provided  by 
law.    Hiss.  Const.  §  388.    It  is  clear  tbat  the 


i  taken  place  until  otherwise  provided  by 
V.  Hiss.  Const.  §  388.  It  is  clear  tbat  the 
provision  in  the  Constitution  of  1890  prescrib- 
ing the  qualiflcaliona  of  grand  and  petit  juri.rs 
became  the  law  of  tbe  state  immediately  upoi, 
the  adoption  of  the  Constitution,  and  that  leg- 
islation was  not  necessary  to  give  It  effect;  and 
that  the  provisions  of  the  Code  ot  1880  for  tbe 
conduct  of  trials  were  superseded  by  tboee  on 
tbe  same  subject  In  the  Code  of  1862. 

It  is  equallj'  clear  that  (be  provisions  of  the 
Code  of  1892  regulating  the  selection  of  grand 
and  petit  jurota  were  aol  ex  pctt  facto  as  to  the 
case  of  Gibson,  aiihougb  tbey  were  not  in 
force  when  tbe  alleged  homicide  was  commit- 
ted. Tbe  requirement  of  the  Constitution  of 
IBM,  tbat  no  person  sbould  be  a  grand  or  petit 
Juror  unless  he  was  a  qualified  elector  aod  able 
to  read  and  write,  did  not  prevent  the  le^isln 
tnre  from  providing,  as  was  done  in  tbe  Code 
of  1803.  that  persona  selected  for  Jury  service 
ibould  pomesa  good  Intelligence,  sound  judg 
meat,  aod  fair  cbaracter.  Such  regulations 
ire  alwaya  witbio  the  power  of  a  legislature  to 
eaiabliah  noleat  fotbldaea  b;  tbe  Cootllluiloii. 
1«  U.S. 


Tbey  lend  to  secure  the  proper  adml  nisi  rat  loo 
of  Justice  and  are  in  the  interest,  eqtully,  ot 
tbe  public  and  ot  persons  accused  of  crime. 
We  do  not  perceive  that  the  Code  of  1893,  in 
force  when  the  Indictment  was  found,  aOecled 
In  any  degree  tbe  substanllal  rights  ot  those 
who  bad  committed  crime  prior  to  its  going 
Into  effect.  It  did  not  make  criminal  and 
punishable  any  act  tbat  was  Innocent  when 
committed,  nor  aggravate  auy  crime  previously 
committed,  nor  ioSict  a  greater  punisbmeot 
than  the  law  annexed  to  such  crime  at  tbe  time 
of  its  commission,  *nor  alter  the  legal  [SftO 
rules  ot  evidence  in  order  to  convict  Uie  offend- 
er. These  are  tbe  general  tests  for  determining 
whether  a  statute  issppllcable  to  offenses  com- 
mitted prior  to  Its  passaee.     Calder  v.  Bult,  C 


Dall.  3Se,  890  jl:  648,  030];  Cum- 
»  V.  MinouTi,  71  II  8.  4  Wall.  277  [18: 
Ex  parte  Garland,  71  U.  8.  4  Wall.  888 


,  _ .  ...,.  Knng  v.  Minoun.  107  U.  8.  281. 
228  [37:906,  S09];  Duncan  v.  Miuouri,  103 
U.  S.  877.  882  [88:  486,  487].  Tlie  provisions 
in  question  related  simply  lo  procedure.  They 
ooly  prescribed  remedies  to  be  pursued  In  the 
administration  of  the  law,  making  no  change 
that  could  materially  affect  the  nalits  of  ono 
accused  of  crime  theretofore  committed.  The 
inhibition  upon  tbe  passage  of  ex  pott  facta 
laws  does  not  give  a  criminal  a  right  lo  be 
tried,  in  all  respects,  by  tbe  law  In  force  when 
the  crime  charged  was  committed.  Tbe  mode 
of  trial  la  always  under  legislative  control, 
subject  only  to  tbe  condition  tbat  the  legis- 
lature may  not,  under  tbe  guise  ot  establlshiDg 
modes  of  procedure  and  prescribing  remedies, 
violate  the  accepted  princlpiea  tbat  protect  an 
accused  person  against  expoetfiieto  enact  raents. 
In  H<^  V.  nta/t.  110  U.  8.  074,  089  {28:  26S, 
noun  ^  -■-•--- that  permitted  tbe  crime  chareeil 
'  ises  who  bv  thehw 
comroilleci  werelo- 
'haiever  w 


to  be  established  by  witnesses  who  by  the  law 
at  the  time  tbe  offense  was  cc 
competent  to  testify  in  any  c 


idjudged  not  to  be  ex  pott  faelo  within  the 
meaning  of  the  Constitution,  tbe  court  ob- 
serving that  sucb  a  statute  did  not  Increase  the 
punishment  nor  change  tbe  ingredients  of  tbe 
offense  nor  the  ultimate  facts  neceasarj  to  es- 
tablish guilt,  but  related  "to  modes  of  pro- 
cedure only,  in  which  no  one  can  be  said  to 
have  a  vested  right,  and  which  the  state,  upon 
grounds  of  public  policy,  may  regulate  at 
pleasure."  Hence  it  baa  been  held  that  a 
general  statute  giving  the  government  more 
challenges  than  it  bad  at  tbe  time  of  tbe  com- 
mlsaioQ  of  a  particular  offense  was  constitu- 
tional.     tPoIston  T.  Oom.  16  B.  Hon.  IS,  89. 

It  Is  also  atsiened  for  error;  1.  Tbat  the 
court  ordered  tb'e  sheriff  "to  aummon  fifty 
men  from  Ibe  good  and  lawful  body  of  Waah- 
IngtoD  county,"'  etc.,  when  he  ^ould  bava 
t>een  ordered  to  summon  "persona  qualified  aa 
jurors,"  or  "said  fifty  men,  jurors  aa  required 
by  law."  2.  That  tbe  order  •directed  Uie(»91 
sheriff  "to  summon  said  fifty  men  to  serve  as 
special  jurora  in  tbe  case  of  Stale  v.  Oibtaa, 
when  the  order  abould  have  directed  the 
sheriff  lo  summon  fitly  men  or  persona  aa 
jurors,  and  to  serve  as  Jurors  in  tbe  case  ot 
Sate  V.  Oibton  as  specixl  Jurors."  Without 
stopping  to  consider  wbetlier  the  particular 
order  complained  of  was  in  accordance  with 
correct  practice,  it  i>  only  iwceaurj  to  say 


D,pl,zco<,vCi)l>^Ic'^ 


ni-S9S                            8iiPiin»  CODRT  or  ths  Uhitkd  States.                    Oct.  TwaM, 

thV.  tbc  objecUoD  piMentcd  by  Ibe  asBlgnment  CHA.RLET  SMITH,  Ptff.  in  Brr., 

of  error  raises  no  queation  of  a  Federal  nulure.  t. 

l-he  conduct  of  »  criminal  Irial  in  a  stale  coiirt  STATE  OP  MISSISSIPPI 
caDDOi  be  reviewed  bv  tbUcourl  unless  Ibe  triiil 

t»  bad  under  some  statute   repugnant  lo  Ibe  {Sac  B.  C.  Reporter's  ed.S«-aat) 
CoDStllulloD  of  tbe  Uuit«d  States,  or  was  so 
couducted  as  lo  deprive  the  accused  of  some 
rlfiht  or  immuully  secured   to  blm  bj  tbat  in- 
atrument.      Mere  error  !□  sdralnistermg  the 

criminal  law  of  a  state  or  Id  tbe  conduct  of  a  1.  AortmlDalproaeoutlonoaDiioibeTenioredfnna 

crimiDal  trlal^no  Federal  rigbt  bolnf;  invaded  ■stateooiirtiniotbeclrouii  court  of  tiic  United 

or  denied— Is  beyond  IhSrevisory  powerottLis  B'"i*«.  wtiore  nelttier  tbe  Conrtltutlon  oor  ttia 

court  under  tbe  statules  regulating  its  iurisitic  '■"*  "'  ""estate,  as  reaaoaablr  lii[»rpret«4  or  ■• 

lioD.    See  Arutrem  v.  8uiarU.  156  U.  B.  272.  '"**''^r'*^..'"  """  ^\*^^  *°""  <*  """  "•"*• 

878  [86;  423,  4341:  Bergemann  v.  Backer,  167  '^"i?^'  Jk^ ."^l;''.'^.'!?*  ''*,"'^2''  **"""  ""^ 

IT     A     Kn    ft.%    ran-    iun     mm        T,„l«.i     \i  eDfOH»lnthBju(lictaLtrlbUQalaortbe«lRle,orlii 

TJ  ™?:  "^   l™;  '*''■   ™J'      ■l""l«--d.   "  theparl  ofthssIatewbereBuchsullor  Drosecu- 

would  not  be  competent  for  Coupreas  to  con-  tlonl;  pending,  .rj  right  secured  .o  h.a.  i^, 

fer  Buch  power  upon  tbls  or  any  other  courtof  |«»pr..vldin)rfortlitequ«loivilrf.thtBof  ctiiiena 

the  United  Stales,  ofthe  Halted  Statea.  orofallpersoaawlthlntlM 

We  may  observe  tbat  tbe  former  declaioos  of  Dntted  Biacea. 

thla  court  upon  wblcb  tbe  council  for  tbe  ac  i.  EvtdenoeioiupportaiiiotloDtoqDaabaalndlct- 

cased  relied  with  much  confldence  do  not  go  ment  li  not  fumlibed  t>r  tt>e  written  motloB 

to  theeilent  claimed  hy  ILem.     Underlying  all  altiiouKh  it  laveriQed  br  theatsdavit  ot  tbeao- 

ot  those  decisions  is  ibe  principle  that  tbe  Con-  cuaed,  unlesa  its  use  aa  erldenoe  Is  with  tbe  coo- 

alitution  of   tbe  United  Stales  In   Its  present  •«ot  ol  the  aUlo  iirosecutor  or  bjr  orderot  tb« 

form  forMds,  BO  far  as  civil  and  political  rights  wial  oourL 

are  concerned,  dlscriminatlnn  bv  the  general  »■  The  Krantlnaor  refuslnr  of  a  motionforaiiew 

KverDmentorbytheaialesngalnslany  citi/en  *^i.'l,''.'°:i^'' "'  dtocretlon  wbloh  la  not  ra- 

»use  of  bla  rsM.     All  cltiiens  are  equal  be-  "'-"'J"!"  thlacourt  upon  writ  ot  error, 

fore  the  law.     Tbe  guaranties  of  life,  liberty,  fNo,  710.1 

nsdlctioQ  of  tbe  United  Stales  or  of  aov  stale,  "               n-^-^^  a.^'i  i*    toac             *™~. 

without  dlacrimlnation  against  any  because  of  UtetOta  April  }3.  1896. 

their  race.     Those  guaranties,  when  their  vio-  Tti  tf-o-oiw   t^   ik=   Q,.n»..,.  r-...,.^      »  .».. 

net.     m  tbe  administration  of  criminal  Jus-  L°,°±'"'«.S™iy   ^"""^  "'  """   "*"*   ** 
tice  no  rule  can  be  applied  lo  one  clan  which  Is  n"""""'    '^^'''"^ 
not  applicable  to  all  other  classes.    Tbe  safety  „               ^     „     .     .    ™     . 
S»2)of  tbe  race,  "Ibe  larger  partof  which  was  S'"'*™?'',*  *'JL?''"-  •'^*''"  HmUbi 
recently  In  slavery,  lies  in  a  rigid  adherence  to  *The  plaintiff  In  error,  Charley  Smilb.[593 
Ihoee   principles.      Their  safely-iodeed.  tbe  waschargedbTiodlctmeotmlhecircuilcourtof 
peaceof  lbs  country  and  the  llbertiea  of  all—  BoUvarcounly, Mississippi,  wilhhaving.oolh* 
would  be  imperiled  if  the  judicial  tribunals  of  Ulbday  of  May,  ISW.  in  tbat  county,  wilfully, 
tbe  land  permitted  any  departure  from  Ihoae  feloniously,  and  of  malice  aforethought  killed 
principles  Used  upon  discrimination  agalnsi  a  »°S  ™'''''^™  °°^  "''^?  Neaby. 
particular  class   because  of   their  race.     We  Beforearraignment  the  accused  moved,  upon 
recognize  the  possession  of  all  these  righu  by  ground*  «t«>ed  in  writing,  to  quash  the  indict- 
the  defendant;  but  upon  a  careful  considera-  ""ei"-     One   of   those   grounds  waa   that  Um 
lion  of  all  the  points  of  which  we  can  lake  Brand  Jurors   who  presenled   the    indictment 
cognizance,  and   which  have  been  so  forcibly  were  not  Impartial,  "as  guaranteed  by  the  Con- 
presented  by  Ma  counsel,  who  are  of  bis  race,  sliiution   of   the    alale    aforesaid    and  of  lb« 
and  aiving  hira  tbe  full  benefli  of  the  salutary  United  Slates,  of  which  the  defendant  is  a  ci<- 
priociples  heretofore  announced  by  this  court  iMQ  of  color,  black;    another,  "because  of  )tw 

In  the  cases  ciled  in  his  behalf,  we  cannot  And    ' — ' — ~' 

from  Ihe  record  before  us  tbat  his  rights  se-  J'crit.--^>l«rcmnwIofemm4undtract  of  istk 

cured  by   the  supreme  law  of  tbe  lan^   were  ^""J^P-;:^  ""^  *°  ^'^^^  '■  D""*"""  »• 

violated  by  Ihe  trial  court  or  diareparded  by  °°"  ;„  „r^,!!rh„  „„  „,,^  „  „„  a.,..,,„^, 

the  highest  court  of  Mis^t^ippi   ^%  cannoj  ^^ZVZ^.Xl^X^S.T'm^T:!:. 

My  tbat  any  error  of  law  of  which  thia  court  dersoo  ».  809. 

may  take  cognizance  waa  committed   by  Ibe  ^,  loTtmooalofeautiatoUnilalStaittcinmUfer 

courts  of  the  atate,  nor,  aa  matter  of  law,  that  locnl  vrefiuHee.    see  note*  to  Oalnea  v.  FuenUa, 

the  conviction  of  the  accused  of  Ihe  crime  of  £3:  tU:  and  Jefferson  v.  Driver,  Zft  WT. 

murder  was  due  lo  prejudice  of  race.  At  to  rcnotn^  ottaute*  trwn  itateta  Fademt  eourtM 

TAt  futbaunt  it  Omfon  qfflrmed.  tehen  UnUea  StataOorutttiUum.  aU  of  Oottaixm.1^ 

Irtalti  conia  in  quation.  see  note  to  Uttle  York 

Gold  Wasb.  A  W.  Co.  v.  Koyea.  U:  SMl 
Am  Id  etoll  rlfffilJ.'  raaoDol  of  caiua.  when  dtMtd,— 

aee  note  to  OvU  RlRbUCaBes.  27:  taa. 
AttOTtmoealofact^-mngatmtofictTK  n.S.lM. 

Srot.  I  SU.-aoe  oote  to  Davia  v.  South  Car^^oa. 


.Goo^^tJ"-" 


Smttk  t.  Btatb  of  UueiBBim. 
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purp 
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GompetcDt  tor  Jury  service,  by  tbe  officers 
charged  therewith  under  tbe  stale  law,  oa  ac- 
count of  tbeircolor.  for  [he  purpose  of  procar- 
In;  thii  iodictmeiit  afloat  defanaaiit  tn 
violation  of  hU  comtitulioDal  right  to  be  tried 
for  bU  life  upon  the  cbarfce  of  miitder  faereio 


*'wa«  not  a  duly  elected  ami  le^U;  empaneled 
(rraod  Jury  as  contemplated  in  the  guaraDties 
of  the  CoQBtltulion  of  the  alnte  of  Miaslssippi, 
mud  the  Constiiutioii  of  the  Uoiled  States." 

The  inoiloa  to  quash  tbe  ladictment  was 
overruled.  Tberecord  ahowa  that  tbe  defend- 
mnt  duly  eicepled  to  tbe  aclloD  of  the  court,  but 
does  not  ibow  that  aaj  eildetice  was  intro' 
duced  In  support  of  tbe  iDotion. 

The  accused  was  then  arraigned  and  pleaded 
not  gulltj.  He  demanded  a  tpeciat  venire. 
Thereupon  flfty  Dames  were   drawn  from  ibe 

Jury  box  in  open  court,  and  process  was  issued 
or  ihoae  persons. 
Tbe  case  having  been  continued,  the  accused 
It  the  next  term  made  an  application  by  peti- 
tion fur  the  removal  of  tbe  cause  for  trial  into 
the  circuit  court  of  tbe  United  States  for  ibe 
western  division  of  tbe  southern  district  of 
Uissisaippi.  Tbe  pelitioo  is  here^lveu  in  full. 
"This  petition  res|>ec(tullv  sbows  that  Char 
lev  Smith,  a  cillzen  of  tbe  United  States,  is  in 
/S&4]custodyof  tbe  sheriff  of  •Bolivar  county. 
Mississippi,  by  virtue  of  an  Indictment  pre- 
seuted  by  what  purports  to  have  been  a  re[;ular 
grand  jury  for  the  May  term  of  said  circuit 
court,  ISM,  upon  a  charge  of  muider.  Rela- 
tor slates  that  he  is  a  citizen  of  tbe  stale  of  Mis- 
sissippi, and  that  under  the  Conslilullon  of  said 
stat«,  g  14  thereof,  be  is  guaranteed  that  for 
auch  au  oSetiBe  be  shall  first  be  presented  and 
tried  by  an  impartial  Jury.  Furlber,  tbat  he 
shall  not  be  deprived  of  his  liberty  or  of  his 
life  In  the  state  a  foresaid  eicepl  by  dueproce^ 
of  law.  and  that  said  stale  Constitution,  as 
■bown  and  prescribed  in  §^  364  thereof,  which 
qualiBcatloDS  shall  be  required  of  jurors,  grand 
aod  petit,  in  the  said  slate;  and  thai  tbe  stat- 
ute of  ISea  of  said  state,  styled  the  Annotated 
Code  of  Hississippl,  adopted  by  the  stale  leg- 
islature on  —  day  of  April,  1892,  prescribes  new 
and  separate  requirements  for  jurors,  different, 
separate,  and  distinct  from  those  requirements 
filed  bv  tbe  CoDslii  ution  of  said  state,  to  wit: 
Tbe  Conslilullon  of  tbe  slate  preacribi^  ^361, 
Ibat  all  qualiHed  electors  able  io  read  and 
write  sball  be  coaipeleat  to  serve  as  jurors  Iq 
tbe  courts  of  the  state.  Tbe  statute  of  said 
state,  CM.,  tbe  Annotated  Code  of  1892, 
f  —  thereof,  provides  that  the  board  of  super 
visors  of  said  couoty  sbalt  use  at  a  guide  (in 
selecting  names  of  persons  to  serve  as  j  -nrs 
for  the  two  terms  of  the  circuit  court  next,  re- 
spectively, to  t«bolden  alter  the  tbenlisi  beinf; 
prepared  by  them.tbesaid  board  of  supervisors) 
tbe  rctiistratlon  roll  of  legal  voters  of  the 
county,  and  tbat  they  sball  select  of  lurors  lo 
serve  as  aforesaid  persons  of  'good  intelli- 
gence, fair  character,  and  sound  iudgmeol;' 
and  such  of  aaid  statute  Is  la  coaQict  niib  tbe 
CooititutloD  of  aaid  auta.  Further,  the  record 
108  D,8. 


of  tbe  board  of  supervbors  of  said  connlf 
shows  tbat  the  list  of  jurors  averriog  to  have 
been  drawn  b;  them  for  the  term  then  next  to 
follow,  beine  tbe  said  Hay  term.  ItKM,  was 
prepared  under  an  order  of  said  board  of  said 
couDty,  which  U  as  follows:  'Ordered  by  the 
board  that  tbe  folio  wing- named  persona  be,  and 
are  hereby,  selected  lo  serve  as  pelil  jurors  for 
the  next  term  of  the  circuit  court,'  which  said 
order  of  said  board  falls  to  show  upon  Its  face 
that  llie  list  so  selected  forlhe  purpose  aforesaid 
was  selected  from  "the  registration  roll  all  SUtt 
said  county;  said  order  falls  to  show  ihat  th« 
persons  so  named  in  the  list  were  cKIzl-ds  of 
said  county,  or  were  selected  according  to  the 
laws  of  the  slate,  or  tbat  thev  were  qualified 
voters,  duly  registered  accordiaj;  to  law;  and 
further  fails  lo  show  tbat  Ibey,  tbe  persons  so 
selected,  were  so  selected  to  serve  in  Bolivar 
county,  state  aforesaid.  Itelator  furtherstetea 
tbat  the  cerlldcale  of  tbe  circuit  clerk  of  tlie 
said  county,  tbe  sheriff  of  said  couatf ,  and  (he 
chADCeiyclerltorsaid  county,  which isaiiacbed 
(o  llie  list  of  names  drawn  from  tbe  jury  box. 
conatitutlnij  the  petit  Jurors  for  tbe  first  week  of 
said  Mav  term  ol  circuit  court  of  Bdiilcounly  and 
copied  in  the  minutes  of  the  fint  day's  proceed- 
ings of  tbe  said  court,  Is  void:  First,  because 
tlie  circuit  clerk,  J.  E.  Ousley,  did  not  person- 
ally attend  Ibe  drawing  of  said  list,  but  said 
certificate  shows  that  he  was  repreiented  In 
said  drawing  by  deputy  clerk.  Tbe  si^iiute 
prescribes  tbat  the  circuit  clerk  shall  otUclalo 
at  said  drawing,  wblcb  must  not  be  more  than 
fifteen  days  before  first  day  of  said  term.  Seo- 
ond,  because  the  said  ofScers  charged  witb  tbe 
drawing  of  aaid  jurors  tailed  to  certify,  as  Ibe 
law  directs,  'whether  the  envelopes  conialaiug 
the  names  appeared  lo  have  been  opened  or 
disfigured.' and  Ibis  list  of  names  coniained 
the  names  of  tbe  persons  who  were  selected 
by  tbe  circuit  courl  on  the  Ist  day  of  salil  Haf 
term,  1HB4.  as  grand  jurors,  wbicb  graud  Jury 
presented  relator  on  said  indicLment. 

"Relator  cbarges  tbat  tbe  said  offlcen 
charged  with  the  selection,  listing,  and  draw- 
ing said  jury  list,  preparatory  to  the  holding 
of  the  said  May  term  of  said  circuit  court,  wil- 
fully and  inleullonully  excluded  all  colored 
men  from  Ibe  said  list  of  jurors  on  account  of 
the  fact  of  their  color,  and  that  relator  Is  a  col- 
ored man  charired  with  murder,  and  that  at 
the  time  tbe  said  jury  list  waj  selected,  listed, 
and  drawn,  as  atorpaaid,  there  were  in  the 
county  oF  Bolivar  l,300or  more  duly  tecn»Cered 
colored  voters  in  said  county,  and  300  while 
voters  upon  ibe  registration  roll  of  said  county; 
tbe  while  voters  registered  did  not  outnumber 
the  colored  voteru.  and  that  had  the  regislration 
roll  been  used  as  tbeir  guide,  as  the  law  directs. 
they  would  have  dr.iwu  some  'colored  (OUIt 
voters'  names:  but  (o  tbe  prejudice  of  defend- 
ant in  the  indictment  and  relator  therein,  tild 
colored  volers  were  on  account  of  tbeir  color 
purposely  excluded,  and  no  black  person  baa 
been  summoned  lo  serve  as  sucb  jurors  in  said 
county  since  tbe  adoption  of  the  new  Con* 
Blllulion.  on  account  of  the  great  prejudice 
against  tbe  blnck  race  by  tbofie  in  authority, 
and  of  tbe  wbile  race,  and  relator  asks  snb- 
posDSS  for  said  otBcers  lo  prove  aame.  Relator 
charges  that  bis  right  to  equal  protection  by 


the  laws  of  tbe  Hate,  as  guutnteed  In  article 
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14  of  (he  AmendmeDU  to  tbe  Coostilutlon  of 
tbe  Unlled  Slates,  nu  purposely  iKaored  oa 
kccounl  of  his  color  aod  race  by  the  officers 
cbarged  wltb  the  acleciion  of  said  jury  at  said 
term.  This  he  is  reedy  to  prove,  and  prays 
subpcenas  tnr  esM  officers.  That  be  Is  uoi 
iDdiclt^d  accnrdmjt  to  Ibe  due  coune  of  tbi 
law  of  ilie  anld  slate,  and  Ibervfore  prays  thai 
his  trisl  under  said  indictment  be  removed 
from  this  court  to  tbe  United  Slates  circuit 
court  for  the  neslen)  division  of  tbe  soulbern 
district  of  tbe  state  of  Mliiiisaippl,  and  [bat  tbe 
record  bear  evidence  of  such  an  order  of  this 
court,  and  that  said  removal  of  said  case  be 
gTHnied  by  this  court  upOD  such  terms  and 
conditions  as  the  law  directs." 

Tbe  petition  to  remove  tbe  cause  was  verified 
by  tbe  oath  of  Ibe  accused  to  tbe  effect  that  the 
fads  set  out  in  it  were  '■  true  to  the  beat  of  his 
knowledge  and  lafoTtnalfon  and  lielief," 

Tbe  application  to  remove  tbe  cause  Into  the 
circuit  court  of  tbe  United  Htates  for  trial  was 
denied,  and  the  accused  excepted  to  this  ac 
of  tbe  state  court. 

Tbe  defendant  Iben  moved  that  tbe  trial  be 
postponed  to  a  future  day  of  the  term  on 
account  of  tbe  absence  of  certain  witnesses, 
without  whose  testimony,  be  alieged.  be  could 
not  safely  go  to  Irlul.  Evidence  was  beard 
upon  this  motion,  and  tbe  application  to  post- 
pone the  trial  was  denied. 

The  accused  moved  to  quash  tbe  venire  of 
Jurors  summoned  for  the  second  weeEc  of  the 
term  upon  tbe  followlne  grounds:  "Because 
they  have  not  been  re|;u1nr1y  drawn  from  the 
jury  bo»  by  the  officers  of  the  county  whose 
duty  it  la  under  the  law  to  draw  tbe  venire  for 
SU7]ihe  second  week  of  said  term,  *to  wit,  the 
chancery  and  circuit  clerks  and  sbcrjfl  of  the 
county,  and  that  said  list  of  the  venire,  as 
appears  in  tbe  record  of  the  1st  day's  proceed- 
Ines  of  tbe  term.  Is  not  rertifitd  to  by  the 
officers  of  tbe  county  charged  with  tbe  selec- 
tion of  tbe  Jury  as  the  law  directs,  but  said 
iury  as  now  answers  to  their  c<ill  as  said  venire 
or  said  week  is  an  illegal  venire,  and  a  trial 
by  said  jurors  or  any  of  them  as  such  venire 
will  be  contrary  to  his  rijchia  under  the  Consti- 
tution of  the  state  of  Mississippi  and  bis  rights 
under  the  Conslitutlon  of  tbe  United  States, 
and  that,  defendant  bciUK  a  citizen  of  the  stale 
of  Mississippi  and  of  ine  United  Stales,  he 
Insists  upon  bis.rigbt  to  be  tried  for  this  offense 
by  due  course  of  law," 

Tbe  motion  was  denied  and  the  defendant 
excepted.  It  does  not  uppear  from  tbe  reconl 
that  any  evidence  waa  introduced  In  support 
of  this  motion. 

T^e  accused,  bavjnj;  received  tbe  panel  of 
Jurors,  moved  that  the  same  be  quashed  upon 
the  following  grounds;  "Because  tbe  said 
Jury  is  made  up  of  persons  whose  names  are 
upon  the  record  as  jurors  for  tbe  second  week 
of  tbe  said  term  of  the  court,  and  said  list  of 
Jurors,  constituting  the  venire  for  the  second 
week  of  said  term  and  so  summoned  by  the 
sheriff  of  tbe  county,  was  not  drawn  from  tbe 
Jury  box  of  the  County  by  Ibe  chancery  clerk 
aod  circuit  clerk  and  shenff  of  the  said  county, 
which  the  law  directs.  Nor  do  the  officers  of 
the  said  county,  cbar)ced  with  (he  drawing  of 
said  venire  under  the  law,  to  wit,  as  aforesaid, 
certify  (o  said  list  m  appearing  on  the  mluatea 
1064 


of  the  1st  day  of  the  said  term,  and  lbet«  is  no 
record  that  sucb  list  as  does  appear,  purport- 
ing to  be  said  venire  for  said  week,  wosdrawa 


named  being  exclusively  while  Jurors  cb>js 
on  account  of  their  color,  as  such  Jurors  ao 
Illegally  summoned  to  serve  and  now  tendered 
defendant,  he  being  a  negro  of  tbe  black  race, 
and  persons  of  hia  race  and  color  were  pur- 
poeely,  on  account  of  their  color,  excluded  by 
said  officers  of  tbe  law.  Defendant  is  a  citizen 
of  the  stiite  of  Mississippi  and  of  (be  United 
States,  aod  inslata  upon  his  right  to  be  tried  by 
due  course  of  law,  nsgosrantee'l  him  under  l>>fl 
rights  incorporated  in  the  'Constitution  of  1 0B8 
the  stale  of  Mississippi  aod  the  Constitution  of 
the  United  Stales,  and  tbe  paoel  now  tendered 
him,  from  which  members  of  bis  rare  are  pur- 
posely excluded  by  the  officers  charged  there- 
with for  no  other  reason  th:in  their  color,  aod 
that  I  600  colored  men  duly  qualified  lo  serve 
as  jurors  being  [n  the  county,  to  600  whites, 
is  an  abridgment  of  his  rights  under  ili» 
Federal  Conslltulion." 

It  does  not  appear  that  any  evidence  was 
introduced  or  offered  in  support  of  this  motion 
lo  (juash,  and  Ibe  motion  was  overruled,  the 
defendant  e.icepting. 

During  the  examination  of  jurors  on  their 
tMirrftrt  the  accused  excepted  to  certain  jurors, 
but  not  upon  any  grounds  that  involved  riRbli 
secured  by  the  Conslltulion  of  tbe  Umled 
SUIes- 

The  trial  of  the  case  waa  then  entered  npon, 
and  tbe  defendant  was  found  ftullly  of  mur- 
der, and  sentenced  lo  suffer  the  punishment  of 

Tbe  record  contained  tbe  following  minule: 
"On  the  6th  day  of  Decemtter,  181M,  beinga 
day  of  the  said  criminal  term  o(  said  courl, 
tbe  defendant  having  informed  the  court  on 
tbe  day  of  bis  convicllon,  l«fore  sentence  was 
pronounced  on  blm  by  the  court,  that  be 
wished  lo  be  allowed  to  prepare  a  motion  in 
arrest  of  judgment,  tbe  court  held  tbat  ihe 
motion  In  arrest  of  judgment  and  the  molioD 
for  a  new  trial  could  be  made  In  one  motion, 
but  on  said  Sib  day  aforeaaid  tbe  court  ordered 
counsel  to  present  both  motions  in  one;  that  it 
would  fine  defeodanl'i  counsel  for  cooteinpt 
unless  he  combined  the  motion  In  arrest  of 
judgment  and  tbe  mollon  for  anew  trial,  tbat 
both  might  be  heard  as  one  motion,  to  wbicb 
action  the  defendant  then  and  there  excepted." 

A  motion  for  a  new  trial  was  made  and 
denied.  Among  the  grounds  of  tbat  motion 
were  that  the  court  erred  In  overruling:  (1) 
The  defendant's  motion  to  quash  the  indict- 
ment: (3)  his  application  for  a  renewal  of  the 
cause  to  tbe  United  Stales  circuit  coun;  (ft) 
tbe  motion  to  qua^b  tbe  weekly  venire;  (4)  tbe 
motion  10  quash  the  panel.  Other  grounds 
were  (hat  thedefendantwasnot  tried  by  a  Jurr 
fairly  and  Impartially  selected  according[A9V 
to  tbe  laws  of  Hisaissippi  and  tbe  Constitution 
of  Ibe  United  Slutcs,  and  waa  not  convicted 
by  due  process  of  law.  but  waa  denied  equal 
protection   under  the    lawa  of    tbe  itite  on 

The  case  wa*  carried,  upon  writ  of  error,  lo 
the  supreme  court  of  Misaissippf,  one  of  the 
errors  ualgned  being  thftttbe  apfdicatlon  for 


,Coo>^l?>'-» 


1BD3. 


Smith  t.  State  ov  Hnamtppi. 


the  nmoTftl  of  tbe  cause  Into  Ibe  drcuit  court 
of  the  United  Btal«a  tor  trill  wu  Improperly 
overruled. 

Tbe  judgtDCDt  of  coDTlction  i*ri  afflrmedb; 
that  court.     Ita  oploion  w u  u  foUowi: 

'Tlie  fiction  of  the  court  below  in  overrnltog 
ibe  Hppllcatlon  for  removil " "  — 


^  auaah  the  Indlctmeot  vtm  properlf 

denied.  Tnere  wu  either  no  evldeiice  onereil 
In  Bupport  of  tbe  motloD.  or.  if  offered,  it  does 
■ot  Appear  \n  (he  reconl,  and  ia  this  case  ne 
CSD  do  Qothiog  but  affirm  tbe  action  of  tbe 
court  in  deujlng  this  motion.  Tbe  affidavit 
appended  to  ibe  motion  in  lia  lerms  affords  no 
tort  of  evidence  (even  if  it  bad  been  agreed  to 
be  coaoidered  as  such,  as  was  tbe  case  in  f/eal 
T-  Dtlaiean.  108  U.  B.  870  [30:  567] },  Ibattbe 
~     t  bad  any  penonal  knowledge  touching 


anlant'a  knowledge  and  belief,'  aad  yet  tbe  affi- 
ant may  hare  no  peisonal  knowledge  whatever 
•a  to  an;  of  tbe  material  facts.  Tbe  affidavit 
was  not  evidence  to  support  tbe  motion.  In 
JV'cai  V.  Delaaare,  tupm,  tbe  Terlfled  pelllion 
for  removal  was  treated  by  tbe  court  as  evl 
dence  for  the  mntioD  (o  quasb.  because  of  the 
agreement  of  the  Attorney  Qencral  of  Dela- 
ware with  the  prisoner's  counsel  to  that  effect, 
as  Ibe  same  was  construed  by  tlie  majority  of 
the  court." 


Meuri.  Comellaa  J.  Joneaand  Smaauet 

Jf.  UevUtt.  for  plaintiff  in  error: 

Tbe  trial  courterred  in  overruling  tbe  motion 
to  quasb  tbe  indictment. 

Neai  V,  Dtlatrare.  103  D.  S.  870  (26:687); 
Strauder  v.  Wat  Virgiiiia,  100  O.  8.  808 
(25:  M4);  Ez  parte  Virginia  {"Virginia  t. 
ibfM"i,  100  C\  8.  818  (SB;  afl7);  BujA  t.  Sen- 
tv(ky.  107  U.  8. 1 10  (37: 854);  EiparU  Virginia, 
100  U-  ti-  SSg  <2S:676) 

Tbe  trial  court  erred  In  denying  tbe  pelllion 


forn 


aval. 


The  trial  court  erred  Id  OTerruUog  the  mollon 
to  quash  the  weekly  venire  of  Jurors. 
The  trial  court  erred  in  overruling  the  mollon 


cepliona  of  (be  accused  to  tbe  qualifications  ot 
Jurors  tendered  blm. 

Tbe  trial  court  erred  Id  denying  to  the  ac- 
cused the  rigbt  to  Ble  his  motion  in  arrest  of 
Judgment. 

Tue  trial  court  erred  in  overruliog  tbe  motion 
(or  a  new  trial. 

Tbe  supreme  court  of  the  stale  of  Hissfs- 
■Ippl  errM  In  affirming  tbe  Judgment  of  the 
trial  court  and  fliing  the  10th  day  of  July, 
l(tS.%,  as  the  day  of  execution. 

Butcher^  Benet.  Atto.  v.  Oretcnt  City,  I-  S. 
L.  A  8.  If.  Oa.  C'SlavgMer-HouK  Catf").  83 
D.  8.  le  Wall.  86  {31:  8W);  Unil^  Slattt  v. 
Been,  92  U.  8.  314  (28:  568);  Prigg  t.  Coin.  41 
n.  8.  la  Pet.  638(10:  1060). 

Mr.  Fr&nk  Johnatan,  Attorney-General 
ot  UisEisalppl,  for  deleadaDl  In  error. 


•Mr.  JatNce  HarlMt  dellTered  the  [600 
opinion  of  tbe  court: 

1.  For  the  reasona  ital«d  In  the  opinion  of 
the  court  in  Oibton  t.  i/iitiuippi,  Juat  decided 
[lei  U.  8.  565.  ante,  107G],  it  must  be  adjudged 
that  the  petition  of  tbe  accused  for  the  removal 
of  tbe  proaecation  Into  the  circuit  court  of  tbe 
United  Btales  was  properly  denied.  Neither 
the  CoQBtitution  nor  the  laws  of  Mississippi, 
by  their  language  reasonably  Interpreted,  or  ai 
interpreted  by  the  bigbest  court  of  the  state, 
■howa  that  the  acc<iied  waa  denied  or  could  not 
enforce  in  the  Judicial  tribunals  of  the  state, 
or  in  tbe  pan  of  the  state  where  sucb  suit  or 

Erosecutloo  Is  pending,  "any  right  secured  to 
im  by  any  law  providing  tor  the  equal  civil 
rigbls  of  cItizenB  of  tbe  United  Slates,  or  of 
all  persons  within  tbe  United  Slates."  U.  B. 
Bev.  Stat,  g  641. 

3.  No  evidence  was  offered  In  aupport  of  the 
motion  by  the  accused  to  quash  the  indictment, 
unless  the  facts  set  out  in  tbe  written  motion 
to  quasb.  verified  "to  tbe  beet  of  bis  knowl- 
edge and  belief,"  can  be  regarded  aa  evidenca 
In  support  of  tie  motion.  We  are  of  opinion 
tbat  it  could  not  properly  be  so  regarded. 
Tbe  case  differs  from  Neal  t.  Dtlaware,  108 
U.  a  870,  894,  886  {86:  567.  678,  674].  In 
Ibat  case,  upon  the  bearing  of  tbe  motion  to 
quash  the  Indictment,  based  upon  grounds 
similar  to  those  bere  presented,  It  was  agreed 
between  tbe  state,  by  its  attorney  general,  and 
the  prisoner,  by  bla  couiucl,  with  the  assent 
of  the  court,  that  the  statements  and  al- 
legations in  tbe  petition  for  removal  should 
be  taken  and  treated,  aod  given  tbe  aame  lorce 
and  effect.  In  tbe  coosldrralion  and  decision 
of  the  mollons,  "as  if  said  statements  and  al- 
legations were  made  and  veriQed  by  the  de- 
fendant In  a  separate  and  dlsllnct  affidavit." 
We  said  In  that  case:  "The  only  object  which 
the  prisoner's  counsel  could  have  bad  in  filing 
Ibe  affidavit  was  to  establish  the  grounds  upon 
which  the  motions  to  quash  were  rested.  It 
was  in  the  discretion  ol  tbe  court  to  bear  Ibe 
mollons  upon  affidavit.  No  counter-affi davits 
were  filed  Id  behalf  of  tbe  prosecution."  Again: 
"We  are  of  opinion  that  the  motions  to  quasb, 
sustained  by  the  affidavit  'of  tbe  eccu.<ed,[e01 
— which  appears  to  have  been  filed  in  support  of 
the  motions,  without  objection  as  to  Its  com- 
petency as  evidence,  and  wa*  uncontimdicted 
bv  countrr-affldaviis,  or  even  by  a  formal  de- 
nial oF  the  grounds  asBigned, — should  have 
been  sustain^.  If,  under  the  practice  which 
obtains  In  the  courts  of  tbe  state,  tbe  affldavii 
of  tbe  prisoner  could  not,  if  objected  to.  b« 
used  as  evidence  In  support  of  a  mollon  to 
quash,  the  state  could  waive  that  objection, 
either  cipreasly  or  by  not  making  It  at  the 
proper  time.  No  sucb  objection  appears  to 
have  been  made  by  Its  aiinrney  general.  On 
the  contrary,  the  agreement  thai  the  prisoner's 
verified  petition  should  be  treated  as  an  affida- 
vit 'in  the  consideration  and  decision'  of  the 
motions  implied,  as  we  think,  (bat  the  atale 
wsB  willing  to  risk  their  determination  upon 
the  case  as  made  by  that  affidavit.  Id  conneo- 
tioD.ot  course,  with  any  facts  of  which  tbe  court 
might  take  Judicial  notice."  The  case  before 
us  is  presented,  so  fnr  as  the  present  question  Is 
concerned,  in  a  different  aspecL  'The  farts 
atated  Id  tbe  written  motion  to  quasb,  although 
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tbnt  motion  WBfi  verlfleil  by  tbe  affldHvlt  of  llir 
■ccuped,  could  nol  bt  uet-d  »b  evidence  lo  eaiab 
Ilsh  tbose  fncl9,  except  with  llie  coaaent  of  tbe 
■tB[«  proaeculor  or  by  ordir  of  the  trial  court. 
No  tucb  coDstnt  wild  givCD.  No  such  order 
naa  made.  Tbe  (grounds  assigned  for  quiub- 
Idk  the  indictment  should  have  been  au^tained 
ty  dialincl  evidence  inlroiiuced  or  oKered  to 
be  introduced  by  the  accused.  He  could  nol, 
of  rifcht,  insist  Ibet  ibe  facts  stated  in  tbe  mo- 
lioo  to  quBsb  should  be  taken  as  true  simply 
because  his  motion  was  verified  by  hia  sfflda- 
vlt.  Tbe  motion  to  quasb  was  therefore  un- 
■upporled  by  any  competent  evidence;  conse- 
quently, it  cauDOl  be  huld  to  have  been  errone- 
ously denied. 

3,  It  fa  assigned  for  error  that  the  trial  court 
refused  lo  postpone  the  trial,  lo  quash  the 
meekly  venire  of  jurors  and  tbe  peuel  of  jtir- 
on,  or  to  su'tait)  the  eiceplion  of  tbe  accused 
to  the  qualiflcations  of  jurors  tendered  to  him. 
None  of  these  motions  are  so  presented  by  the 
record  as  to  raise  any  question  as  to  the  depri- 
vation of  riphts  secured  lo  the  accused  by  the 
Conatiliillon  or  laws  of  the  United  aiales. 

4.  Tlie  overruling  of  Ibe  motion  (or  a  new 
602]lrinl  is  not  a  *mBlter  which  tbis  court  can 
re.eiamine  upon  writ  of  error— the  granting  or 
refusing  ofauch  a  motion  beiQga  matter  wiui in 
the  discretion  of  tbe  trial  courL 

6.  In  view  of  tbe  order  of  the  trial  court  di- 
recting the  moliOD  for  a  new  trial  and  a  motion 
to  arreat  the  judgment  lo  be  embraced  in  one 
jnotioD,  we  have.  Id  our  consideration  of  the 
case,  treated  the  motion  for  new  trial  as  bsv- 
tnfl  been  intended  to  be  alao  one  to  arrest  the 
Judgment.  We  are  of  opinion,  for  theressonB 
italed  in  Gibion  v.  Mitiitiippi  [183  U.  H.  365. 
mite,  1075],  as  well  aa  in  thia  opinion,  that  no 
error  of  law  was  committed  by  the  trial  court 
Id  declining  to  arrest  the  judgment.  As  tbe 
application  lo  remove  the  cause  into  Ibe  circuit 
court  of  the  United  States  was  properly  over 
ruled,  and  aa  the  motion  to  quash  the  indicl- 
meot  was,  for  the  reasons  above  staled,  also 
properly  overruled,  the  order  reluaing  lo  arrcsi 
Ibe  Judgment  cannot  be  beld  to  be  erroneous 
upon  any  ground  of  which  thia  court  can  take 
oogniuuce  in  its  review  of  tbe  proceedings  ot 
the  supreme  court  of  Mississippi. 

It  retulli  that  the  jvdgmtntmvtHM  affirmed. 


JOHN  D.  PEE,  Ftff.  in  Err., 

HENRY  C.  BROWN,  Eieculor. 

(Bees.  C.  Reporter's ed.fltK-flS.) 


L  The  location  of  Chippewa  halt-tireed  icrlp  ui 
der  Ibe  treaty  with  tbe  Cblppewa  lodtani  made 
Beptamber9a,iaiU,<«iutrued  with  thaactof  ^ 


A*  Co  Indian*  and  Indian  trlhes.  their  Mottu  anil 
r(llMa:iurisdlot{im  and  control  oner  Ottnt,    Boe 
to  WorcesMc  r.  Geoivta,  Bf  <8& 
lOM 


Brew  of  December  19.  lAU,  most  be  In  tbe  teirk 
torr  ceded  by  that  trentr. 

.  Innocent  holders  at  Cbtppewa  halr-breed  scrip, 
who  have  made  locations  thereon  ou[»lde  of  iho 
territory  ceded  by  the  Chlppewaa,  are,  by  the  act 
of  CoQgrew  of  June  8, 1872  lU.  B,  Kev.  Stai.  I 
S368I,  Klveo  a  primary  rhctat  or  purubase  oliuch 
landaal  a  price  DotleestbHQ  the  minimum  pries 
of  pulillo  lands,  ti[>.,  fl.SS  pec  acre. 
[No.  Ids.] 
Submitttd  March  tO,  1896.  Dteided  April  t7, 
1S96. 

TN  ERROR  to  the  Supreme  Court  of  tbo 
1  State  of  Colorado  to  review  a  judgment  of 
court  alHrmiti^  the  Judgment  of  the  Dis- 
Court  of  Arapahoe  County,  Colorado,  ia 
favor  of  the  plainlitl.  Jaoe  C,  Brown,  ngatnat 
the  defendant,  John  D.  Fee,  in  an  acUon  o[ 
ejectment  for  the  recovery  of  a  tract  ot  land. 
AJRrmed. 
See  aame  case  below,  IT  Colo.  SlOi 

Slalement  by  Mr.  Juititx  Broim; 
•Tbis  was  an  action  ot  ejeciment,orlgi-[603 
Lily  brought  in  the  district  court  of  Arapahoe 
lunty,  Colorsdo.  by  Jane  C.  Brown,  against 
tbe  plaintiff  In  error,  Fee,  lo  recover  a  tract  ot 
'and   in    Pueblo  county,   to  wbicb   plaintiff 
itaimed  title  uoder  a  patent  issued  December 
1.  187(1.  to  Henry  C.  Brown,     Thia  land  bad 
been    located   by   auihority   of   certain   scrip 
d  lo  tbe  Chippewa  Indians  ot  Lake  8u- 
T,  under  a  treaty  made  with  them  Sep- 
tember 80;  18M  llOStat.  aiL.  1109),  by  wbicb 
the  Chippewas  ceded  to  the  United  Stales  cer- 
tain lands,  theretolore  owned  by  them,  and  In 


„  person  over  twenty  one  years  of  a^e, 
ot  mixed  bloods.  In  executing  (his  provision 
the  beneficiaries  were  ideutifled  by  tbe  iasuance 
of    ceriiflcates    called   "Chippewa   half  bntd 

One  Mary  Dauphinals,  bavtog  received  a 
scrip  cerliflcate  aa  a  beneflclary  under  such 
treaty,  Henry  C.  Brown,  tbe  patentee,  from 
wbom  tbe  plalnli£f  claimed  title.  In  February, 
18117,  purchased  (he  scrip  so  Isaued  to  Mary 
Dauphinais.  from  one  Daniel  Witter,  who, 
acting  as  attorney  In  fact  of  Dauphinais.  lo- 
cated tbe  land  in  controversy.  A  patent  wat 
issued  therefor  in  December,  1863,  10  Mary 
Dauphinais.  tbe  beneficiary.  Under  a  aecond 
power  of  attorney  Witter,  as  bet  attorney  in 
fact,  immediately  conveyed  Ibe  palent  title  to 
Brown,  who  subaequeotly  conveyed  toJaneC. 
Brown  through  one  Frank  Owera,  aii  inter- 
mediary. 

In  view  of  ceriaio  abuses  and  triiuda 
which  appear  to  have  sprung  up  in  rclalioo  to 
tbe  issue,  sale,  and  dealinire  in  Ibis  scrip,  a* 
well  as  some  coiiflicdng  ruIintiB  of  the  landde- 
partmeat,  aa  to  whetber  such  scrip  could  be 
used  to  locate  lands  outside  of  Ihe  treaty  cea- 
siOD,  Congress  on  June  8,  ltlT2.  passed  an  ad 


been  located  with  claims  arising  under  tba 
Chippewa  treaty  In  question,  at  a  price  not  lesi 
than  (1-30  per  acre,  and  also  permillioK  owd- 
ers  and  holders  of  such  claims  in  good  falib  U> 
complete  thefr entries,  and  to  perfect  tbeir  titlei 
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DDder  luch  clafmi.  provided  tbe  cUimB  were 
held  bj  ioaoceDt  pnrtiea  in  good  Tailb.  et£. 
«04]  ■!□  Hay,  18T6,  Brown  baflng  been  Id- 
foimed  bj  certain  judicini  rullogBof  the  Id  valid - 
lly  of  higiitle.bf  reason  of  the  scrip  baTing  been 
jctcatcd  oulside  oE  tbe  ceiled  terrltorj,  made 
■ppllcfltioD  Tot  the  issue  of  anew  patent,  under 
tbe  provisions  of  tbe  act  of  June  8.  1872,  sur- 
rendered  and  relin  quia  bed  to  tbe  United  Stales 
all  his  risbls  under  tbe  Daupbiaais  patent,  and. 
after  a  contest  nitb  one  SmUb,  nas  adjudged 
by  the  Secretary  of  tbe  Inierlor  Ic  be  entitled 
to  a  new  paietil,  whicb  n  at  accord  in  el  y  issued 
to  bim  December  1,  1870.  Tbis  patent  Fee  at 
tsched  as  void  upon  Its  face,  and  aa  tutTiog 
been  issued  without  autlioriiy  of  law. 

Defendant  Fee  settlvd  upon  tbe  land  Id  quea 
lion  on  Beplember  12,  188d,  and  upon  the  same 
dale  made  application  to  the  register  of  tbe 
laod  office  at  Pneblo,  Colorado,  to  enter  the 
land  as  a  bumestead,  under  tbe  laws  of  tbe 
United  Slates,  and  tendered  to  tbe  receiver  of 
tbe  land  iifflre  his  le^al  fees  and  commissions 
due  upon  making  sucb  application.  Tbis  ap- 
plicutlon  is  now.  and  was  at  tbe  time  tbis  ac- 
tion waa  commenced,  undeiiimined  by  tbe 
officers  of- the  United  States  bafing  control  of 
the  sale  and  disposition  of  tbe  public  lands. 
Fee  baa  resided  on  ibe  land  ever  since  his  set- 
tkmenl  there,  September  IS,  1886,  and  was  re- 
siding thereon  vben  iasue  was  joined  in  this 

An  order  having  Ijeen  entered  changing  tbe 
venue  to  tbe  county  of  Pneblo.  defendant  an- 
swtied  denying  tbe  allegations  of  tbe  com- 
plaint, alleging  tbe  invalidity  of  plaintiff'B 
title,  and  selting  up  bis  owo  title  under  tbe 
bomesiead  entry. 

Tbe  court  having  austained  a  demurrer  to 
Ibis  answer,  Ibe  parties  entered  into  a  stipula- 
tion, pursuant  to  whicb  a  judgment  was  en- 
tered io  favor  of  the  plalntifT  tor  a  recovery  of 
tbe  [lOssi'Ksion  of  the  premises,  and  for  a  writ 
of  pofsession.  Defendant  thereupon  appealed 
tbe  case  to  the  supreme  court  of  the  state, 
wblcb  affirmed  tbe  judgment  of  the  court  be 
tow.  IT  Colo.  610.  Whereupon  defendant 
Fee  sued  out  a  writ  of  error  from  tbis  eourL 

ifatit  J.  BL  Val*.  C.  C.  Clementa,  and 

Frtit.  Hell*,  for  plaintiff  in  error; 

It  is  a  fuDdamenlul  principle  UBdertying  the 
land  sjatem  of  this  country  Ibat  private  en- 
tries are  never  permitted  until  after  tbe  lands 
have  been  exposed  to  public  auction,  at  the 
price  for  wbich  tbey  are  afterwards  subject  to 

mred  V.  8aUm.  86  D.  8.  10  Wall.  168  (33: 
14H). 

Scrip  Issued  for  public  lands  selected  outside 
tbe  ceded  territory  Is  issued  without  aulboriiy 
of  law,  and  patents  issued  therefor  which 
ahow  for  what  they  were  Issued  are  void  on 
their  face. 

PaTier  v.  Ihijf.  47  Cal.  688;  Storu  v.  Onited 
StaUt,  eO  U.  S.  3  Wall.  526  (17:  765). 

h  cannot  be  disputed  that  without  the  pow- 
rs  conferred  upoq  tbe  officers  of  the  land  de- 


and  issue  a  patent  therefor;  but  the  difficulty 
Is  only  intcnslfled  by  looking  at  the  act  of  1872 
Id  connection  with  tbe  patent.  That  act  limits 
1«S  U.H. 


r,  Bbows, 


OI»,OH 


Ibe  jurisdiction  of  the  Secretary,  by  its  expreis 
terms,  to  tbe  sale  of  land  located  wiih  cisimi 
arising  under  tbe  7tb  clause  of  tbe  3d  article 
of  tbe  treaty,  wbich  clearly  could  only  arise 
nilbin  the  ceded  territory^  the  patent  to  Brown 
Is  for  lands  outside  of  the  ceded  territory,  and 
no  jurisdiction  attaches  to  tbe  officers  of  the 
land  department  under  tbe  act  of  1873  toliaue 
It.  and  it  is  therefore  void  upon  its  face,  becatise 
no  provision  has  ever  been  made  by  law  for 
the  sale  of  tbe  land  In  tbe  manner  it  purporta 
to  have  been  sold  to  Brown, 

Poik  V,  Wtndal.  18  U.  S.  0  Orancb.  87 
(3:  G6.i);  St.  Lotu$  SmfM.  <t  Hrf.  Oa.  v.  Stmp. 
IP4  U.  B.  641  (36:  B77):  WTigAt  v,  RoKberry, 
131  U.  9.  519  (80:  lM8n  Doe.  Patlerion,  w. 
Winn,  24  U.  8.  11  Wheal.  380  (6:  500). 

Mr.  J»m»s  H.  Brown,  for  defendant  In 

A  demurrer,  for  the  purpose  of  Its  deter- 
tnlnation,  on'.y  admits  Ibe  material  allegationa 
of  fact  In  Ibe  answer,  whicb  are  well  pleaded. 

Foote  V.  LineJc,  6  McLean,  610;  McUan  v. 
Lafayette  Bank.  8  McLean,  41G:  OriJIing  v. 
Gibb.  87  U.  S.  3  Black,  519.  623  (17:  J(53.355l. 

Tbe  proceedings  of  tbe  land  depnriment 
preliminary  to  the  issuance  of  the  patent  cunld 
not  be  considered  aa  admitted  by  the  demurrer 
for  the  purpose  of  attacking  tbe  patent  as  void 
on  Us  face. 

SI.  Louis  Smcti.  d  Ref.  Oo.  v.  Kemp,  104  0. 
S  836,  844  (26: 8T6.  SIH);  United  Stale*  v.  Mar- 
tkall  Sater  Min.  Co.  129  U.  8.  6'9,  588  (33: 
7;I4.  738), 

Tbe  conslructlon  ot  the  written  evidence  ia 
exclusively  for  the  court. 

Levy  V.  Garl^.  7  U.  3.  3  Crancb,  180, 186 
(2:  404.  406);  Goddard  v.  Foiter.  64  U.  8.  IT 
Wall.  123.  143(21:  G8e,  5'J5>;  I/amiltonv.  Lit- 
e>T>ool,  L.  &  a.  Int.  Co.  136  U.  8.  343.  355 
|S4:  418,  434). 

"Sii  the  question  as  to  ita  validity  upon  lu 
face,  as  wLe'ber  It  appears  to  be  duly  executed 
or  [he  like,  is  a  question  of  law  for  the  court." 

Hvghes  v.  Dundee  Morlg.  &  T.  Inttttl.  Co.  140 
U.  S.  e^.  104  (35:  854,  S57};  1  Elliott,  Oen.  Pr. 
637,  §  481. 

"Upon  issuance  of  tbe  patent  tbe  presump- 
tion obtains  that  all  the  requirements  pre- 
liminary to  its  issue  have  been  complied  with." 

Pnre  V.  Welle.  S  Colo.  400, 409;  United  Stntet 
V.  BaUeek.  68  U.  8.  1  Wall.  439.  455,  456  (17; 
664,  668i:  fiortk  Brititlt  S.  Co.  v.  Todd,  IS 
Clark  &F.  733,731,782. 

The  utmost  that  can  be  said  of  Fee's  allegt- 
ttons  loucbing  tbe  reference  In  tbe  patent  to  the 
certlQcate.  Is  that  the  same  was  a  recital.  Be- 
citafs  are  not  a  necessary  part  of  the  patent. 

MeOarr/ihan  v,  AVui  Iilria  Min.  Co.  86  B.  S. 
316  (34;  630);  CouM  r,  Lammn,  31  Fed.  Rep. 
300,  208. 

tio.  it  is  held  that  the  officers  of  tbe  land  de- 
partment, by  inserting  provisions  in  a  patent 
not  required  bysiaiiite,  can  neither  broaden  dot 
narrow  Its  force  and  etFect. 

Silver  Bom  M.  A  M.  Co.  t.  Clark,  S  Hont. 
878^  Jnfbodv.  King.H&oai.lt;  Clary  j.Eom- 
litt,  87  Cal.  286. 

Tbe  act  of  June  8,  1872.  provided  therein 
for  two  classes  of  coses,  namely: 

First,  "  tbe  purchase  of  such  lands  aa  may 
have  been  located  with  clalnta  iriilDg  under 
tbe  7th  clause,"  etc.  tai. 
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Secood,  "the  owner*  and  holdera  of  auch 
dalmn  la  goo<l  laltb  araalw  permitted  tocom- 
plele  Iheir  eoirlca." 

ChetardT.  Pwm,  2S  n.  S.  IS  Wheat.  586,  688 
(8:  787,  788j:  Rector  t.  VniUd  Stain  {-Hot 
apringi  Oatte').  92  U.  S.  698.  713. 718  (88;  090, 
WW):  BtWTnan  t.  Tott,  8  Iowa,  671,  574. 

"CnleM  some  KTOund  can  be  found  In  tbe 
(talule  for  realralalng  or  enlarging  the  meau- 
log  of  tta  general  words,  tbey  muBt  receive  a 

Eeoeral  (wnstniclton,  and  tbe  courlscaaoot  ar- 
llrarlly  tubtract  frtm  or  add  Ihereto." 

Tynan  v.  Walker,  85  CaL  684,  643,  S6  Am. 
Dec.  153. 

"Tbere  ia  then  no  reason,  founded  In  tbe 
language  or  pollcv  of  tbe  rlause,  to  insert  a 
reatrJclTon  and  localltT  whjch  bave  not  been 
expreaaed  bj  the  tegialature. 

United  Statu  \.  tVwmi*,  87U- S.  13Pet.  73, 
79  (9:  lOM.  1007):  Demarttt  v.  Wynkovp.  8 
Johns.  Ch.  139,  143.  «8  Am.  Dec.  487;  Tor- 
ranet  t.  JUcDoui/ald.  13  Ga.  036,  631. 

Plaineat  rules  of  propriety  and  Justice  require 
that  tbe  courts  sbould  not  ialroduce  an  excep- 
tk)D,  tbe  leglelature  having  made  none. 

Galtoway  t.  Finiej/.  87  U.  S.  12  Pel.  264. 
29»  (9: 1079, 1093). 

Again,  ibe  conslructlnn  contended  Tot  by 
appellant  would  practically  engraft  a  proviso 
on  the  general  laoguage  oF  tbe  act. 

United  Slatet  v.  Diekton.  40  CJ.  S.  16  Pet. 
141,  IBS  (lOr  689,  69SI;  MinU  v.  United  Stata, 
40  U.  S.  16  Pet.  488,  44B  (10:  791,  799);  ^n 
T  Carter,  93  D.  S,  78,  88(38:  807,  809). 

With  respect  to  the  public  domain, the  (\>nBti 
tDllon  TeslH  in  Congreg«  the  power  of  dieposi- 
tloa  and  of  maktug  all  needful  rules  and  rcgula- 
tlODB.  Tbal  power  is  subject  to  □olimllalton. 
Congress  has  tbe  absolute  rif^bl  to  prescribe  ibe 
limes,  the  conditions,  and  (he  mode  of  transfer- 
ling  this  property,  or  any  part  of  it,  and  to 
desienale  the  persons  to  wbom  tbe  transfers 
■ball  be  made. 

Oibton  7.  Chmtteau.  80  U.  8.  18  Wall.  82. 
9I>  (30:  5S4.  686):  UniUd  State*  t.  Oratiot.  39 
U.  B.  14 Pet.  536.  627  llO:  673,  5741;  Botmer  v. 
Wallace,  97  U.  8.  676,  681 134:  1130,  1182). 

Upon  issuance  of  the  patent  tbe  presump- 
tloD  obtains  tbat  all  tbe  lequiremenis  prelimi- 
uarr  to  its  issue  bave  been  complied  with. 

Poire  V.  WelU.  6  Colo.  406.  409. 

The  necessary  prerioua  aleps  here  being  an 
order  fiom  ibe  secretary  to  Ibe  register  to  ofler 
the  land  for  sale,  we  are  bouuii  to  presume 
that  the  order  was  gtven. 

Minler  -r.  GrommeUn,  59  U.  8.  18  How.  87, 
89  (15:  279.  280);  St.  r^U  Smell,  it  Be/.  Co.  v. 
Kemp,  104  U.  S.  636,  646  (36:  8TS,  879). 

Mr.  Jvtiitt  Brown  delivered  tbe  opintoD  of 
tbe  court: 

This  case  turns  upon  tbe  proper  Interpreta- 
llon  of  the  act  of  Coogresa  of  June  8,  1873. 
Bubeequently  Incorporated  into  the  ifavised 
Statutes  98^3368,  authorizing  tbe  Secretary  nf 
the  Interior  to  permit  tbe  purcliBse  of  sucb 
lands  as  may  have  been  located  wtib  Cbippewa 
balf-bieed  acrip,  provided  that  aucb  locations 
bave  been  made  In  good  faith,  and  by  innocent 
holders  of  tbe  satne.  Did  this  autboHze  tbe 
purchase  of  land  which  bad  been  located  out> 
side  of  Ibe  territory  ceded  to  the  Uoiled  States 
bj  the  Ireaty  of  September  80,  1854.  between 


Stat. 


t  L.  109. 


this  queatioD  eatlafactorfly  re- 
quires tbe  consideratloD  nf  tbe  eiact  terma  of 
the  treaty  and  the  prnceedlogi  thereunder. 
By  tbe  1st  article  tbe  Cbippewas  of  Lake  Sn- 
perlor  ceded   certain   territory  to  (be  Uoiled 


anied  and  agreed  to  auchcesaioD  upon 
:erm8,   unneoeaaarr   lo   be   apecitied. 


latter  ai 

By  art.  2  the  United  Slates  agreed'' 
apart  and  withhold  from  sale,  for  tbe  use  of 
tbe  Cbippewas  of  Lnfce  Superior."  cenaia 
Iracta  of  laoil  described  in  six  paragraphs,  all 
of  which  iracialle  In  tbe  neighborhood  of  Lalu 
Superior,  and  within  tbe  states  of  Mirhigau, 
WlsroDsin,  and  Mlnueaota.  The  Tib  piri- 
grii].b  of  article  3  provide!  tbat  "each  head  of 
a  f  ami  It  or  siugie  person  over  twealy-oiie 
vears  of  sse  at  the  present  time  of  Ibe  mixed 
bloods,  belonging  to  tbe  Cbippewaa  ot  Lake 
Superior,  shall  be  entitled  to  81)  acrtaof  land,  la 
be  "selected  by  them  under  tbe  direction [OO 7 
of  Ibe  President,  and  which  shall  be  secured  to 
them  by  patent  in  tbe  usual  form."  Article  8 
provides  tbat  the  reserved  tracta  ahall  be  lur- 
vej'ed;  that  tbe  President  shall  make  aaa^- 
ments  to  the  parties  entitled  to  the  lands  io 
severally,  and  issue  pati'Dts  as  fast  as  tbe  occu- 
pants become  capable  of  transacting  ibeir  own 
affairs,  with  such  restrictions  upon  tbe  power 
of  alienation  aa  be  may  see  fit  to  impose.  Tbe 
other  articles  of  the  treaty  cut  but  m  amall  flr- 
ure  In  tbls  case. 

As  a  means  of  Identifying  Ihe  persona  who. 
under  the  Ttb  paragraph  "t  the  3d  article,  were 
entitled  to  tbe  lands,  certificates  were  issued  to 
auch  persons,  which  became  known  aa  Chip- 
pewa half-breed  scrip.     These  certlflcatea  pro- 


accruing  thereunder,  would  not  be  recognised 
as  valid  by  the  United  States,  and  that  patents 
for  lands  located  by  authority  thereof  abould 
t>e  issued  directly  lo  the  person  named  in  tbe 
certificate  and  should  in  nowise  Inure  to  Ihe 
benefll  of  any  otber  peraon  or  persons  whatso- 
ever. This  seems  lo  be  conceded  in  this 
case.  Notwithstanding  thla  provision,  which 
waa  intended  to  secure  lo  tbe  bolder  of  tlie 
certificates  the  land  Itself,  they  were  made  tba 
Bubjecl  of  purcbnse  and  sale,  through  the  de- 
vice of  powers  of  atlomey  signed  by  tbe  per- 
son to  wbom  the  scrip  was  Issued,  auihoriziog 
some  person,  whose  name  was  left  blank,  to 
locale  the  scrip  upon  lands  to  be  selected  by 
him,  and  to  sell  and  convey  tbe  lands  so  se- 
lected. On  the  patent  being  issued  to  tbe  per- 
aon named  In  the  certiQcate.  tbe  name  of  tbe 
attorney  was  Blled  in,  and  tbe  deed  executed 
by  such  person  as  the  attorney  in  fact  of  the 
peraoD  tiarocd  In  tbe  certiflcaie,  to  the  actual 
purchaser.  Of  course  tbls  scheme  was  In  tlie 
nature  of  a  fraud  upon  the  act 

There  was  no  legsl  restriction  againat  tbe 
coQTeyance  by  tbe  half-breed  of  tne  patent 
title  when   once  acquired:  and  no  proviaioa 


upon  the  face  of  the  scrip  Itmitlng  )ta  purcbaa- 
fng  power  to  any  particular  portion  of  tbe  dv* 
■tppropriated  public  laode  of  tbe  foveraiatnL 


Id  fact,  it  appesn  fmn  the  tima  U  Orat  bt^aa 
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to  be  iBsued,  tbHt  It  wm  pxprraalT  rMOgDized 
608]  «D(i  'received  hy  officers  of  the  land  of- 
fice u  subject  to  Ik  located  BDjnbere  upon  the 
fiubllc  doToaia,  both  within  and  without  the 
and  ceded  to  the  governraent  by  the  treaty 

The  abuiea  connected  with  the  InuiBrer  of 
this  scrip  In  the  manner  above  stated  flnatly 
hcrame  so  flaffraot  Ibel  Ihe  attention  of  Con 
eress  »'nn  calleid  to  the  subject,  and  od  Decem- 
ber 20,  1671,  a  resolution  was  adopted  calling, 
among  other  Ihlnga,  for  the  following  infor- 

"1.  The  number  of  pieces  of  scrip  of  80 
acres  ench,  aud  the  names  of  the  parlies  to 
whom  issued.  .  .  . 

"4.  A  copy  of  said  scrip,  the  manner  of 
locating  Ihe  snme,  whether  by  the  parlies  to 
whom  It  was  irtiicd,  or  by  others;  whether 
located  upon  lands  eedtd  by  said  tribe,  and  all 
decisions  of  the  Department  of  the  Interior  In 
relation  to  the  Issuance  and  location  of  said 

'twere  appears  to  have  been  a  report  made  in 
pUTVusDce  of  tbls  resolution  on  March  12, 
1872,  and  on  June  8.  1872,  an  act  was  passed 
in  the  following  terms: 

"The  Secrelaty  of  the  Interior  Is  autborized 
to  permit  the  purchase,  with  casb  or  military 
bounty  land  warrants,  of  such  lands  as  may 
have  been  located  with  claims  arising  under 
the  7tb  clause  of  the  3d  article  oF  the  treaty  of 
September  30,  18S4,  at  such  price  per  acre  as 
he  deems  equitable  and  proper;  but  not  at  a 
lees  price  than  (1.3S  per  acre;  and  the  owners 
and  holders  of  huch  claims  In  good  faith  are 
also  permitted  to  complete  their  entries,  and  to 
perfect  their  titles  under  sucb  claims  upon 
compliance  with  the  terms  above  mentioned ; 
hut  it  roust  be  shown  to  the  saiinfaciion  of  the 
Secrelar;  of  the  Interior  that  such  claims  are 
held  by  innocent  parlies  in  good  failb,  and 
that  the  locationsmade  under aucb  claims  have 
been  made  in  good  faith,  and  by  innocent 
bolders  of  the  same." 

In  pursuance  of  this  act,  Brown  applied  for 
and  obtained,  upon  the  payment  of  $2,110  per 
acre,  a  new  patent  tor  the  lands,  which  had 
been  located  by  Witter  in  Colorado. 
609]  *  We  think  It  was  probably  intended  IbaC 
Ihe  power  to  locale  this  scrip  should  be  conflaed 
to  Ihe  territory  ceded  to  the  United  States  by 
Ihe  1st  article,  though  perhaps  not  to  the  tiacls 
named  in  the  first  six  parag:'apbs  of  Ihe  2d 
srilcle  of  the  treaty  of  September  80,  1854. 
By  tbls  2d  article  the  United  States  agreed  lo 
set  apart  and  wtlbbold  from  sale  for  the  use  of 
the  Chippewrs  of  Lake  Superior  certain  tracts 
of  laud,  all  of  which  were  wltbin  the  stales  of 
Michigan,  Wisconsin,  and  Minnesota,  and  in 
the  same  article,  paragraph  7,  provided  tbat 
each  head  of  a  family  or  single  person  over 
twenty-one  yearft  of  age,  of  mixed  blood, 
should  be  entitled  to  80  acres  of  land,  to  be 
selected  by  them  under  the  direction  of  the 
President,  By  article  3  the  boundariea  of  the 
tracts  were  to  be  determined  by  actual  survey, 
and  the  President  was  authorized  to  assign  to 
each  bead  o(  a  family  or  single  person  over 
twenty-one  years  of  age,  80  acres  of  land  for 
bis  or  their  separate  use,  and  as  fast  aa  the 
nccupanta  became  capable  of  transacting  their 
own  aftalia,  lo  Isaue  patents  therefor  to  auch 
IBS  U.S.  U.S.,  Book  40. 


occupants,  with  such  restrictiona  upon  Ute 
power  of  alienation  aa  he  mlgbt  see  flt  to  Im- 
pose. There  is  some  reason  for  saying  that 
this  article  was  Intended  to  apply  to  Indlani 
of  pure,  as  distinguished  from  those  of  mixed, 
blood.  By  subaequent  articles  the  United 
Slates  agreed  lo  pay  for  the  laud  ceded  an 
annuity,  and  also  a  certain  sum  In  agricultural 
Implements,  household  furniture,  and  cooking 
utensils,  and  also  to  furnish  guns,  rifles, 
beaver  traps,  ammunition,  and  ready'msda 
clotbinK,  to  be  distributed  among  the  joiug 
men  of  the  nation,  aa  well  as  to  furnish  a 
blacksmith  and  assistant,  with  the  usual  amount 
of  stock,  during  the  continuance  of  the  annuity 
payments.  Arllcle  7  provided  against  tbe 
manufacture,  sate,  or  use  of  spirituous  llquora 
on  any  of  tbe  lands  Iberein  set  apart  for  the 
residence  of  the  Indians,  and  the  sale  of  ttie 
same  was  prohlbittd  In  the  territory  therebr 
ceded  untn  otherwise  ordered  by  the  Preu- 

Tbe  whole  scope  and  purpose  of  this  tre»t7 
were  eviilently  to  induce  tbe  Chippewas  to  re- 
linquisb  their  clalmsto  a  large  amount  of  l«rrl- 
lory  theretofore  owned  by  them,  and  to  roceive 
*in  lieu  thereof  a  certain  annuity,  and  [OlO 
also  six  tracts  of  land  within  the  stales  above 
named,  which  were  to  be  allotted,  at  the  dia- 
cretion  of  the  Preetdent,  in  severalty,  and  tn 
parcels  of  80  acres  each  to  heads  of  famltlea 
and  single  persons  over  twenty-one  yean  of 
age.  If  there  were  any  doubt  upon  the  quea- 
tfon,  arising  from  article  2,  tbe  subsequent 
articles  Indicate  very  clearly  that  the  reserved 
tracts  were  Intended  to  be  'for  tbe  actual  resi- 
dence of  tbe  Indians,  and  were  to  be  wltbin 
the  stales  above  nameid. 

Beyond  this,  however,  Congress  on  Decem- 
ber 18,  1854.  passed  an  act  (10  Stat,  at  L.  598) 
which,  Ihou^hsubsequentlndatetothe  treatT, 
must,  we  think,  be  read  in  connection  with  it, 
and  be  held  to  operate  as  a  ratification  of  11, 
by  which  tbe  President  was  authorized  to 
enter  into  negotiations  with  tbe  Chippewa 
Indians  for  the  extinguisbment  of  their  title  to 
all  tbe  lands  owned  by  tbem  in  Minnesota  and 
Wisconsin,  "which  treaties  shollcontalu  the 
following  provisions  and  such  others  aa  may 
be  requisite  and  proper  to  carry  the  same  into 

"First  Qranting  to  each  head  of  a  famllf, 
in  fee  simple,  a  reservation  of  80  acres  of 
land,  lo  be  ttUeUd  in  the  territvry  e«d«d,  so  soon 
aa  surveys  shall  be  completed,  by  those  en- 
titled, which  said  reservalfona  shall  be  patented 
by  tbe  President  of  the  United  States,  and  the 
patent  therefor  sbatl  expressly  declare  tbat  the 
said  lands  shall  not  be  alienated  or  leased  by 


'etc. 


If  there  were  doubts  latent  In  the  language 
of  the  treaty  itself,  it  is  clear  from  this  act  that 
it  was  the  Intention  of  Congress  to  limit  the 
reservaliona  to  tbe  territory  ceded,  both  as  ap- 
plied to  Indians  of  pure  and  mixed  blood. 

This  was  the  dlsliuct  ruling  of  tbe  supreme 
court  of  California  In  Parker  v.  Duff,  47  Cal. 
eS8,  In  which  an  attempt  had  been  made  to  lo- 
cale certain  of  this  scrip  in  California,  and  we 
see  no  escape  from  that  conclusion.  It  la  also 
entirely  clear  that  tbia  scrip  was  intended  to 
be  located  by  tbe  half-ltreeds  tbemaelTes;  that 
lbs  patent*  wei*  to  be  iMoed-  to  Um  Mnona 

8  ■-r.Z7x,oo'^{C'^tm 
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uuued  thereiii,  tnd  that  tbe  riglit  to  alieoftte 
tbe  Ikodi  vu  neva  Inteaded  to  be  kIvcd  until 
llie  putenti  htd  been  Inued.  It  foTlowi  froni 
Oil]  thlithBttbeloc«tk)ii  *of  tbeMlantUlii 
llie  "tAte  of  Colondo  gSTe  ao  tttle  to  Brown, 
uid  th«t  the  pal«it  inued  theraon  wu  void  uid 
of  ao  eOect. 

The  TkliditT  of  Brown's  title  must  turn, 
tben,  upon  Ube  patent  iwued  to  btm  oo  June  8, 
1872.  ThB  kTgument  of  tbe  pl&intlff  in  enor 
in  rhifl  connection  la  tb»t,  ander  the  ternu  of 
thU  act,  tbe  Secretwy  of  tbe  Interior  could 
onlj  permit  the  purchue  of  such  landi  u  may 
have  been  located  "with  claimi  ariaing  under 
tbe  7ih  claoM  o(  the  2d  article  of  the  treatj;" 
Ibat  the  facta  abow  that  Congresa  then  knew 
of  the  exialence  of  more  than  4S0  clainu  aria- 
ing  under  thla  clauae  of  the  treatj,  which  had 
been  located  within  the  ceded  territory,  pre- 
■umably  in  good  ttitb,  by  innocent  holderg 
thereof;  that,  aa  no  claim  couPd  legally  arise 
under  tills  clause  which  would  warrant  tbe 
location  of  lands  bejond  the  ceaslon,  the  Sec- 
retary of  the  Interior  acquired  no  Jurisdiction 
from  tbe  act  of  1873  to  sell  or  Issue  a  patent 
for  landa  lying  outside  that  territory. 

We  are  not.  boweTcr,  disposed  to  put  so 
narrow  an  ioierpretalioa  upon  thie  act.  While 
it  is  true  that  Congress  may  have  tieen  ap- 
prised of  the  fact  that  a  large  number  ot 
claims  bad  been  located  within  Ihe  ceded  ter- 
ritory, it  Is  also  apparent  from  tbe  resolution 
of  December  20, 1871,  that  It  had  also  been  in- 
formed of  the  location  o(  half-breed  scrip 
upon  lands  which  bad  not  been  ceded  by  the 
Cuippewas,  and  that  there  had  been  certain 
deciilons  of  the  land  department  to  tbe  effect 
tfaat  this  might  lawfully  be  done.  The  evil  to 
be  remedieowas  tbe  one  relsting  to  these  ille- 
gal locations,  and.  If  consistent  with  its  lan- 
fniage,  Uie  act  ought  to  receive  a  construc- 
tion broad  enough  to  eflecluate  this  remedr. 
While  Congress  was  not  disposed  to  vaiidale 
Uieae  locations  as  If  they  had  been  lawfully 
made,  it  did  recognize  them  aa  giving  to  the 
locator  a  primary  right  of  purchase,  at  a  price 
not  less  than  the  minimum  price  ot  public 
lands,  namely,  (1.26  per  acre. 

llpon  the  theory  of  the  plaintiff  In  error, 
Ibal  tbe  act  applied  only  to  such  locations  as 
had  been  made  in  pursuance  of  the  treaty 
within  the  lands  ced^,  it  Is  ditflcult  to  see  anv 
subslaoliai  reason  for  Ihln  leKislation,  since,  ff 
6i3]thelBndahadbeeD 'already  properly  lo- 
cated, why  compel  the  selllers  to  pay  for  Cbem 
again,  or  why  speak  of  them  as  holders  of  such 
GTalmsiD  good  faith,  who  should  be  perm  I  lied 
to  complete  their  entries  and  perfect  their 
titlesT  Or  why  provide  that  it  should  be 
shown  that  such  claims  were  held  by  innocent 
parties  In  good  faith,  and  that  tbe  locations 
made  under  such  claims  bad  been  made  In 
good  faith  by  innocent  bolderaf  Strlclly 
speaking,  no  person  who  had  located  this  scrip, 
except  the  balfbreeds  IhemselTes,  could  be 
said  to  be  purchasers  in  good  faith,  since  they 
were  apprised  by  the  treaty  and  the  act  of  De- 
cember 19,  1894,  that  the  scrip  could  only  be 
located  within  the  ceded  territory  by  the  bene- 
ficiaries therein  named,  and  that  such  scrip 
was  Incapable  ot  alienation. 

Congress,  howCTer,  was  evidently  moved  to 
[Me  tbtae  words  ty  the  fact  that  this  acrlp  had  . 
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I  located  with  the  auent  of  the  land 
ml  upon  lands  in  other  slatea.  by  ua- 
nen,  who  had   acted   themielvea  la 


:  a  great  hardship  to  them  and  no  m. 

0  the  government,  provided  they  wer . 
to  rdmburse  the  government  by  paj- 
ich  holdinga  at  the  ordinary  price  at 
ubllc  lands  were  sold.  Tbe  words 
with  clainu  arising  under  the  Tth 

the  2d  article  of   tbe  treaty"    may 

1  be  interpreted  as  referring  to  claims 
uld  only  arise  within  the  ceded  lerrl- 
it  we  are  satisfied  that  It  was  not  tlM 

of  Congress  to  give  It  that  narrow 
ion,  and  that  il  adopted  a  course 
ullally  at  least,  protected  the  bolder 
nd  and  at  the  same  time  insured  to 
rnment  a  proper  compenratlon  for 
t  was  doubtless  contemplated  tbat 
Is  might  !n  the  meantime  have  largely 
alue,  or  tbat  persons  obtaining  knowl- 
be  invalidity  of  the  origloallocatioa 
1  proceeded  to  pre-empt  them,  to  lo- 
I  under  the  taomestaul  laws,  or  other. 
1  a  design  of  obtaining  for  a  nominal 
itlon  the  benefit  of  their  rise  in  value, 
ire  Iherefure  of  opinion  tbat  [613 
Hained  a  good  title  to  the  land  in  quea- 
le  palentot  December  1, 1870,  and  tA« 

oflAe  tupreme  court  ttf  Colarado  i*  a*- 

aj}irmed. 

ME  W.  WIL30N.  PW.  in  Brr., 
UNITED  STATES. 

See  8.  C  RQportor^  ed.  fllS-Ofl.) 

I  of  property,  Klien  eeitlinet  "f  guiU — 
lint—f'iUeitaUmMtibya'euKd—pUt- 
I  ptitoii — confationt — tatimonj/  ^  i» 


Bkio.  Boonarteramnrder,  of  artleleaaib 
'  taken  from  the  nmrdeied  man  at  tbe 
biB  death,  tf  not  ■ansfaotorlly  ar«ounte4 
I  be  tbe  foundation  of  a  nreanrnptlon  nt 

ilBlDB  on  ttie  bedclothes  ol  ■  pemia  al- 
bavetMen  murdered  wtallecampinKinit. 
llafactorlly  explained,  msT  t>eeonsldered 
)«  a  pmumptlua  tbat  be  wasmunlerBd. 
ilalemeatabr  an  Bocused  person,  or  pn>- 
1  lilm  tu  be  made,  tn  explanation  or  de- 


al/; iiMi«lu  En  7i«  olnen  to  their  Culimon*.' 
ntlv  indlelEd;  when  toUnoBei/oraicIt  otlwr,' 
(U  a  guMffon  fortvru:  varUa  to  ofefi  oe- 


!■«  a  prisoner  on  trial  for  aortaliia' 
a  competent  wltnesB  In  hla  own  be- 
1  V.  etaia,  U  Lea,  M:  Uoaslaod  *. 


r,.,,»,C",ooj;h!o." 


Wiuon  ▼.  UaiisD  SiATXi. 


teiiw,  mar  I»  resmrded  t>r  the  Jurr  m  teodliis 
to  (bow  guilt. 
4.    A  picture  of  a  penou  who  wm  killed  la  adintt- 
dble  on  atrial  for  homlcldator  Uie  putpoM  of 
tbowlnc  IdeoUtr. 

8l«t«meDtB  br  m  aeoiumd  Dot  under  oatb.  vol- 
-intaii:r  made  In  aofwar  to  qneattaai  of  a  oom- 
misBloiier.  uotuaooDfeMlonoIsullt,biit  ater~ 
plaMtlooil  lo  avert  aotpMlon  Iroin  htmaelti  are 


be  oodM  have  the  aid  o1 

him   that  hit   itacemeab 

or  to  advlae  blin  tba: 


&.  The  tHllmonr  Of  a  deteDdantlnacrimloalcase 
M  lo  be  ooDslderrd  and  welxbed  bj  the  Jury,  tak- 
IDS  all  the  evidence  Into  oouilderation.  and  glv- 
iDBiuob  weight  to  tbeMeUmniirai  In  their  Judff- 
ment  It  ouybt  to  bave. 

[No.  884.] 

SiOfaittta  Aprii  IS.  1S96.    Dttidtd  AprU  ri, 

1896. 


TN  ERBOR  to  the  drcult  Court  of  tbe 
1  United  States  lor  tbe  Western  Dliirtct  of 
Arkansai  to  review  a  Judgment  cooTlcttog 
Qeotge  W.  Wilson  of  murder.    Ajfirmtd. 

StPlementby  Mr.  CM^Jxiitirt  FnUerl 
Wilson  was  convicted  of  the  murdpr  ot  ona 
Tbatch,  both  betag  while  men  aad  not  Indians, 
on  May  IC,  18S6.  at  the  Creek  Nation  in  the 
Indian  counlrj,  and  aenteDced  to  *be  [ttH 
banged.  Therewai  evidence  tending  to  show 
that  Thatch's  body  was  found  in  a  crcrk  near 
where  WIIsoq  and  Tbatch  had  camped  to- 
gether two  weeks  before,  In  a  atate  of  de<:am- 
position,  indiiviing  that  deceased  bad  been 
dead  for  that  length  of  time.  Wilson  was  ar- 
rested the  day  the  body  was  discovered,  and 
had  in  his  possession  Ave  borses  and  a  colt,  a 


Neltberare  persons  Jointly  I  ndloted  and  Jointly 
tried  (or  tbe  Hune  offense  oompeteDt  vltnenes  tor 
each  other,  or  (or  tbe  proeeoution.  Keff.  v.  Payne. 
L.  it.  1  a  a  B4S,  I!  Cox.  C.  C.  IIB:  Hendeison  V. 
Suie,n)Ala.ffl.4fiAm.  Kep.TS;  Lenmster  v.  Stale. 
10  Ind.  SBU  State  t.  BleunerbaMetL  Walk.  (lliM.1  7. 

Many  oases  hold  thai  accoinpUoea  Jointly  Indicted 


wlthtl 


It  the  bar,  but  not  put  upon  trial 


against  him.  Ues.  v.  Lyon<.VCar.  *P.llG£;Wln- 
sorv.Bes.L.Et.  1  Q.aSSO:  Red.  v.  BTadlaugh.  IS 
Qm.  C.  C.  HT;  Marler  v.  State,  «7  Ala.  fiS,  *2  Am. 
Rep.  SG;  State  v.  Brien.  3t  N.  J.  L.  U4;  Noyea  v. 
State.  41  N.  J.  L.  418;  Carroll  v.  State.  B  Neb.  tH; 
eeonra  v.  State.  N  Hla.  B70:  Allen  t.  State.  10 
ObloSI.  m:  Brown  V.  Bute.  18  Ohio  St.  4»e:  Ever- 
ett v.  State.  8  Ind.  tBG;  UBTBhaU  V.  State,  SInd.  498; 
Sloan  V.  Slate.  S  Ind.  586;  Hunt  v,  Sute.  ID  Ind.  ». 
Slave  V.  Spenoer.  IS  Ind.  iO;  People  t.  Labra.  5  CeL 
leS;  People  v.  Newberry.  20  Cti,  I3>:  Jonca  v.  State. 
1  Ga.  (10-.  Poleete  v.  State,  B  Bait.  iBl:  Laiier  v. 
Com.  lu  Oratt.  708;  Stale  v.  Stewart.  SI  Iowa,  S12: 
Bute  V.Nash.  10  Iowa.  8L 

Where  It  Is  proposed  to  call  an  aooomplice. 
Jointly  Indicted  witta  tbe  prtsoDcr.  as  a  witness  tor 
the  proaecutloD,  It  la  tbe  better  pmctloe  lo  dispose 
of  the  Indlotmentaato  hlmby  noI)epras«qul,STCr- 
dlot  oC  Boqullul  at  tbe  request  ol  the  pruseoution, 
or  by  JudKinent  of  conviction  It  he  taas  pleaded 
BuUIy.  Wlosorv.  Hes.  L.B.1  Q.  B.8I2.  But  It  Is 
not  oeceasarT  lo  doso.  Ueg.  v.  Payne,  I..  K  1  C  C 
BIB;  Hen.  v.  BradlauKh.  IS  Cox.  a  C  KIT. 

On  the  other  baod  It  Is  held  that  where  persoDS 
are  Jointly  cberaed  with  the  commission  ol  a 
crime,  one  of  (hem  Is  not  a  oompelenl  wtiocas 
upon  the  trial  of  another,  so  lout  as  tbev  sund 
jointly  Indicted  for  that  offense.  Uoas  v.  State,  17 
Ark.  S£7.  SS  Am.  Dec  4S3i  BrowQ  V.  SUte,  St  Ark. 
aO:  F'lSter  r.  StreeU  4fi  Ark.  328:  ColUer  v.  Sute. 
UArk.  37:  Adwell  v.  Com.  17  B.  Uon.  SUh  People  v. 
Bill.  10  Johns,  tk  People  v.  Williams.  19  Wend.  877j 
Com.  V.  Harsh.  ID  Pick.  SI;  Slate  v.  UUs,  S  Dev.  L. 
43);  SUte  V.  Dunlop,  8S  N.  C.  288;  Latahaw  r.  Ter- 
ritory. 1  Or,  141;  Baker  v.  United  Slati.'S,  1  Hlon. 
207;  State  v.  Dumphey,  4  UIdd.  438;  Shay  v.  Com. 
St  Fa.  80S;  SUup  v.  Com.  74  Pa.  4S8;  Eehoe  v.  Com. 
BE  Pa.  UT;  UcHUIen  v.  Slate.  13  Mo.  SI;  Slate  v 
Itoberts.  IE  Uo.  28;  Slate  V.  Edwards.  18  Mu.  S74; 
Stale  T.  Hnnln.  74  Mo.  547:  Dnlied  Sutee  v.  Reld, 
S8  C.  3.U  How.  3tl  (13:  VS3):  Butter  v.  Slate.  4  Tex. 
App.SI:  CrutchBeklv.  Stale.  7Tei.  App.«K  War. 
Held  T.  State.  86  Tex.  738. 

An  order  (or  a  sepaiaio  trial  la  not  a  matter  of 
rivht.  It  resU  wllhln  the  sound  discretion  of  tbe 
ooun  wbelheithe  trial  shall  be  Joint,  or  separate. 
United  Sum  v.  Hatubant. »  U.  a  U  Wheat.  480 . 
162  U.  h. 


'«:  700):  United  States  v.  Wilson.  1  aOdw.  TH 
Colled  Stales  v.  Qllbert.  i  Sumn.  3D:  Com.  v.  Mao- 
son,  tAahm.  ffi;  State  V.  Soper.ISMt!.  JUS.  88  Am. 
Dec  88S:  State  v.  wise,  7  Blch.  L.  412:  mate  w. 
Smltta,  »  Ired.  L.  40!;  Blibe  v.  Slate,  8  Ohio.  81; 
People  V.  Vermllyea,  7  Cow.  IDS:  Bex  v.  >'oble.  U 
Koiv.Bt.Tr.  r.!l.BBar([.8t.Tr.  I. 

Ira  material  wltoeaslor  the  prosecution  la  Joined 
In  tbe  iDdlctmont,  be  may  t>e  i«cder¥d  competent 
as  a  witness  by  tbe  entry  of  a  iioitt  proKiui  as  lo 
hhn,  or  by  hla  aoqullial  upoo  motion  ol  counsel 
(or  tbe  prosecution  before  tbe  opening  of  thecasft 
Bex  v.BowlBnd.Ryan&M.401:  Wlnnor  v.  Bes.  L. 
B.  1  Q.  R  B12;  Beg.  v.  Owen.  «  Car.  ±  P.  S3:  Rex  v. 
Sbermau,Cks.t.Hardw.  SOS;  sute  v.  Clump,  18  Mo. 


386. 


or  01 


Jointly  iDdlcted  wltti  the  prisoner,  althnushhe 
Blnoe  the  entry  of  the  nolle  piotcqui.  been  sepa- 
rately Indloleil  fur  tbe  aame  otfeosc.  McKenilo  r. 
sute,  X4  Ark.  oas. 

And  If.  at  tbe  conclusion  of  tbe  case  for  the  proa- 
eoutlon.  there  Is  a  dcteudaot  sgalosl  w bom  there 
Is  po  ovidenoe.  it  Is  the  usual  practice  lor  the 
court,  on  motion  of  oounsel  for  the  other  defend- 
ants, to  diroct  bis  pcqultul.  in  order  ibjit  he  maf 
he  aoompetentwltnewfor  the  defense.  Hnwk.  P. 
aobsp.  46.  (ISilHale.  P.  C.  8DS:  Rci  v.  Mulineen 
of  the  Bounty,  cited  In  Hex  v.  Suddls.l  Busl.SOt; 
Bex  T.  Bcdder.  1  Bld.eT;  Rex  v.Deils.  8  Keb.  13); 
Ft9ser<a  Case,  1  U'Nally,  K:  State  v.  Bbnw.  1  Boot, 
13t;  fltierald  v.Biale.l4Uo.  <18:JUU  v.Boberla, 
IS  Ho.  61;  People  v.  BilU  lOJohos.  06:  Stata  v. 
BleDnerbaasett,Wslk.  (Miss.)'. 

Oneof  a  number  o(  persons  )(]^tly  ohargedwltll 


isB  tieen  separately 
tried  and  oonvloted.  or  has  pleaded  sullty.  Is.  alter 
Judgment  is  pronounced  In  hla  case,  s  compeleot 
witness  (or  or  against  his  coderendaols,  unlesi 
be  la  rendered  in(amous  by  the  Judgment  of  tbe 
court.  Bes.  v.  Lyons.  9  Cor.  ft  P.  SU;  Hex  v. 
Fletcher.  1  Strange,  838,  4  Car.  *  P.  SSr.  Smte  v. 
SlottB,  a  Mo.  aOT;  auie  v.  Jones.  SI  He.  IXS;  Stia*r. 
hern  v.  Bute,  81  Hiss.  4Z2. 

Tbe  wile  of  a  defendant  who  bas  been  convicted 
Is  a  oompetent  witness  against  ber  husband's  oode- 
tendauL    Beg.  v.  WlllUnis.8Car.   A  P.  283. 

A  oonvict  under  sentenoe  of  death.  Is  locapabla 
or  betng  a  witness.    Beg.  v.  Webb.  llCoi.  CCISI 

And,  acoording  to  the  weight  o(  auihorlly,  such 
a  defendant  Is  a  oompetent  wltneas  upon  tbe  trial 
ut  bis  oodefendania  before  he  receives  his  sentenoe, 
since  after  conviction  or  a  plea  of  guilty,  he  Is  no 
longeraparty  to  the  Issue.  Beg.  v.  Oeorge.  1  Ckr. 
A  H.  IIU  Beg.  T.  dinks,  I  Oar.  ft  K.  4ar,  1  Den.  C.  C. 
SK  B«c.T.Dmr7.>Car.*CUBiIleff.T.Amndal. 
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In  casb  aad  a  cerKflcste  of  depoilt  for  ^^4.0, 
luued  b}'  the  bank  of  Sprlnplale.  Arkaniaa. 
WllsoD,  wbea  laken,  bad  aboat  (28,  and  tbe 
CPrllScate  of  deposit  was  found  amoD^Tbalch's 
tbingi  in  a  Iruuk  cUltned  by  WiUoo.  All  of 
Tbn(ch'>  clothli))c  waa  la  tbe  po«seaioQ  of 
Wil&OD.  except  a  pair  of  oTeralls,  aod  Ibe  body 
bad  on  a  pair  of  overalls  limllar  to  Tbal^h'a. 
The  bedclothiug  vae  bloody  and  the  blood 
had  passed  Ihrougb  the  bed,  tbe  bloody  parts 
beJDg  a  foot  or  more  !□  diameter:  a  pillow  caw 
belougiog  to  Tbaicb  naa  Kwed  over  Ibe  blood 
spots  on  ooe  side  of  tbe  bed  tick  and  a  flour 
sacb  sened  over  those  on  tbe  otber;  charred 
pieces  of  clotb  and  some  buttons  were  found 
at  tbe  camping  pisce,  and  some  blood  1q  tbe 
ground  under  where  there  bad  been  fire. 

WilsoD  claimed  (hat  Tbatch  was  bis  uncle, 
but  Thatch's  relatives  knew  of  no  such  relii- 
tloDBbip;  also,  that  be  had  known  Tbatch  for 
aeveral  years,  but  the  evidence  tended  lo  abow 


Ibat  Tbatch  bad  never  known  WllsoD  before 
be  waa  brouKht  to  hie  camp  by  a  bny  who  had 
started  with  Tbalcb  froon  Spdngdale,  Arkan- 
aaa,  but  concluded  to  return,  and  was  requested 
to  dnd  some  one  else  to  go  In  his  place. 

On  tbe  day  before  Ibat  on  wbldi  be  waa 
alleged  lo  have  been  killed.  Tba'cb  and  WI1- 
■on  were  seen  campinjc  al  dark  Dear  the  creek, 
and  that  nigbt  about  10  o'clock  two  sun  sbota 
were  beard  in  that  direction,  but  Ibe  Dody  was 
BO  badly  decomposed  tbat  it  could  not  be  told 
whether  anv  bullets  bad  entered  It.  The  bead 
waa  crushed  witb  some  blunt  Instrument,  and 
there  was  testimoov  that  an  axe  found  In  Wil- 
son's possession  had  blood  on  it.  Wilson  was 
seen  al  the  camp  tbe  next  morning  at  sunrise, 
butThaich  was  not  there.  'Wilson  said[«lfi 
Ibat  Tbatch  hud  left  about  two  weeks  before  tbe 
discovery  of  the  body,  and  (hat  lie  bad  heard 
nolhln;;  from  bim  since;  told  contradictory 
stories  as  lo  where  Tbatch  had  gone;  asserted 


*  eoi.  C  C.  38ft  Com.  v.  Bmith,  U  Met.  fW:  Lee  v. 
SUte,  Gl  UlM.  AM;  State  v.  Jonea.  U  Ue.  I!^  D«- 
Imler  v.  ^late.  1  HMd,  ib. 

The  force  of  a  wltnets'a  testimony  li  a  mattei 
strictly  wXhtD  tbe  luir's  province.  VanTassel  v. 
Sew  Fork,  L.  K.  4  W.  B,  Co.  1  Mlso.  SXh  Vlrsliila 
Nat.  Bank  v.  Mllla.  DS  M.  T.  SM;  People  v.  O'Brien, 
KUlch.  tUt^;  Howell  Lumber  Co.  v,  CsmptKll,  88 
Neb.  XT;  Harrt^ioii  v.  Brock,  1  Hunt.  S;  Lylea  v. 
Com.  88  Va.  398;  State  v.  Patrick,  lOT  Mo.  HT; 
Hay nes  v.  Treuton.  123  Mo.  388:  Mechelke  v.  Bra- 
mer.  W  Wis.  BT:  United  Btaia  t.  Hushea.  SI  Fed. 
■ep.TX!. 

Tbe  common-law  Inoompetenor  of  parties  beloit 
removed  bj-  statute,  the  Interest  wblch  ther  bavi 
In  the  result  of  the  irtal  la  a  matter  to  be  oonsid 
er«d  br  the  Jury  lo  welghlnK  their  tesllmonr  am 
determining  wbat  foroe  It  shall  hsve.  Goldsmlih 
T.  Ooverly.  «  Hun.  48:  Van  Mater  v.  Burns,  T8 
Han.  3:  Maeleer  v.  Maoliatun  B.  Co.  93  Bun  " 
NIcboLsoD  V.  Conner.  8  Daly.  21%  Klason  v.  RIeeer. 
ffiMInn,  GB:  Lovell  v.  Davla.  K  Ho.  App.StS:  Stew- 
art V.  Kladel.  16  Colo.  fi3B;  Prldaen  t.  Walker,  10 
Tex.  135:  Cornelius  t.  Hambay.  llio  Pa,  S5B. 

Tbe  Jury  are  nol  I>ound  to  bItc  credit  to  the 
atatementi  of  a  party,  chough  he  Is  uncontradicted 
and  UDtmpencbed.  Elwood  r.  Western  U.  TeleR. 
On.  15  N.  T.  5«,  B  Am.  Bep.  1*0:  KavsnaBh  v.  Wll- 
aon.  70  N.  Y.  17T;  Olldersleove  v.  Landon,  73  N.  Y. 
&3t:  Eeamey  v.  New  York.  S!  N.  Y.  S^;  Dean  v. 
Van  NuBirand,  2B  N.  Y.  Week.  Dig.  97:  Wilson  v. 
Wyeodunce  Spnnin'  Improv.  Co.  1  Uipc.  OK:  Olson 
V.  EuglBD.  7  Misc.  StS:  Beld  v.  Nor  York,  K  Hun, 
110:  ProwattalDr.  TlDdaU.  80PB.  ait. 

On  tne  other  band.  It  caonot  t>e affirmed  asa  mat- 
ter of  law  that  Ibe  ]ury  are  trauod  to  give  more 
weight  to  the  testimony  of  one  wltoaiB  than  they 
accord  to  tbat  of  another,  on  tbe  ground  or  Interest 
Id  tbeoneand  alackat  It  Id  tbe  other.  Louisville 
»  N.  a.  Co.  V.  Watson,  DO  Ala.  8^  Metropollun  R. 
Co.  V.  Jones,  I  App.  D,  C.  808:  Beld  v.  New  York. 
M^rrii;  Sullivan  v.  Colllas.  18  Iowa.  SOi  Bonnell  v. 
Bmltb.bS  Iowa.  231:  Qreer  r.  Btate,  SB  Ind.  l!a 

Tbe  [catlmony  of  a  party  In  Inleteit,  as  that  of 
any  other  wlcneaa.  must  tM  sabmllted  to  the  Jury, 
for  whom  It  Is  to  «y  how  far  his  Interest  aliall 
adect  btscredlblUi;.  Prowsttaln  T.TIndall.nipra; 
Honegger  v.  Wetttteln,  M  N.  T.  2B1. 

But  It  Is  error  for  tbe  oourtto  refuse  to  Instruct 
tbe  Jury  tbat  they  bive  a  right  to  oomrider  tbe  In- 
terest of  a  party  when  welshing  hta  testimony. 
Hill  T.  Bprlnkle.  78  N.  a  S8:  Dcsn  v.  UetropolIUn 
BlOT.  B.  Co.  m  N.  Y.  HD. 

An  Instruction  as  to  tba  Intereat  of  tbe  reapeo- 
llva  wItnesBea  In  a  criminal  oam,  whloh  states  that 
tlM  deep  parsMial  Intenat  of  tba  defondant  iliould 


be  ooDsldered  In  weighing  his  evidence  and  deter- 
mining bis  crediblUiy.  la  nai  errooeoua.  Keagan 
T.  tjDited  States.  1S7  n.  S.  801  {38:  TOS). 

Ad  instruction  that,  while  tbe  defendants  ani 
compelent  wicoeeses,  tbe  Jury  bare  a  right  lo  take 


leatlmony  ODiyaucb   weight  as  It 

not  erroneous.    Barmby  v.  Wolfe.  U  Neb.  77. 

AnlnstiuctiOD  that  tbe  Jury  are  not  required 
blindly  EO  receive  tbe  lestimony  of  Ibe  aocuaed  as 
true  and  nude  In  good  faith,  but  only  lor  the  pur- 
poae  of  avoiding  conviction.  Is  errooeous.  Stats 
V.  White.  10  Waab.  Sll. 

An  Instruction  that  the  testimony  of  the  aocused 
in  his  own  liehair  ia  to  be  welgbed  by  lis  own  In- 
herent truthful  neas  or  proving  power,  unless  cor- 
rolwrftted,  is  not  erroneous.  Johnson  v,  UiittHl 
tjtatea.  1S7  U.  S.  iKO  iSi:  717). 

An  instruction  that  tbe  jury  must  remember 
that  defendant's  testimony  Is  tbat  of  an  aooused 
man.  and  ibat  wblle  they  are  not  to  disbelieve  him 
solely  on  that  account  they  must  remember  that  he 
basa  powerful  motive  to  awcar  himself  out  of  tbe 
ebarge,  la  erroneous.    People  v.  I^ng.  IM  Cal.  888. 

The  Jury  may  t>e  Instructed  that  tbe  teallmony 
of  the  Bccuscl  may  be  considered  wlthrelerenceio 
ITS  prababtllty,  tbe  manner  In  whicb  It  Is  given.  Its 
oonnectlun  nitta  olherevldencelntheoascaudlbe 
situation.  Inducements,  aod  teoiplatlons  of  tbe 
accused.    State  v.  Hartley  (Ner.)£8L.  B.  A  S8L 

An  iastrucUon  that  the  statement  of  defendant 
in  trial  for  murder  Is  evidence  before  the  Jury,  to 
le  allowed  such  weight,  and  "sncb  only,"  as  they 
ee  Otto  glvelt.  Is  not  erroneous.  Olive  v.  State. 
S4P]a.2aS. 

An  Instruction  that  the  Jury  "shall."  Instead  of 
"may."  take  ln(«  constderstloo  the  interest  of  ao 
accused  as  alTecllair  his  credibility,  b  not  erro- 
neous.   State  V.  Beofrow.  lU  Mo.  501. 

A  requested  charge  in  a  murder  trial,  as  to  the 
oredtbllKy  of  the  Recused  In  making  ibe  atatement 
of  bis  defense.  Is  properly  refused  as  Invading  tbe 
province  of  the  Jury,    BaUard  v.  SIsle.  31  Fla-  281. 

InstruotlODS  as  to  the  credibility  of  tbe  derrn  cl- 


ad that  Ibey  are  thus  singled  out  from  tba 
other  witnesses  for  comment.  Haines  v.  Iterl- 
tory.  aWyo.  IW. 

In  aorimlnal  trial  an  loatruotlon  tbat  the  deteod- 

anta.  having  become  witnnseatn  tbelrown  behalf, 

lubject  to  tbe  same  roles  as  other  wltu  sssm.a  ud 

tbeir  Interest  and  the  oootiadlotlOD  of  their 
testimony  by  other  wHnsaca  may  be  taken  Into 
oonsideratlon  U  dBtemlniiw  tbelr  cndiUUV.-ti 

a.   SlebtttT.FwipKiailLBIL. 
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that  Tbklch  ow*d  bim  and  tbe  indebiedDeu 
wu  liquidated  bj  Us  pHTcbailng  the  wagon 
and  ttro  of  tbe  honn;  tbat  he  bought  the 
dotbing  after  tbe  time  be  latd  Hutch  had 
left;  tbRl  ibe  pillow  case  waa  sewed  on  tbe  bed 
tick  when  be  bought  It;  that  Thatch  rode  awa; 
on  horaeback,  tbough  Thatch's  saddle  was 
there,  the  odI;  pair  ot  aboea  that  Thatch  bad 
was  there,  tbe  plates  had  been  takeO'  from  thi 
heels  of  the  sooes,  and  aioiltar  platea  were 
found  la  Wilson's  poMeMlon.  Tbe  body  bad 
OD  no  iboee.  hat.  or  coat,  onlj  an  naderahirt, 
oTeralle.  and  a  pair  gf  iocks.  Track*  resem- 
bling WIIbod's  near  where  the  body  was  found 
were  testified  to.  WIIsod  admitted  tbat  be 
bad  been  there,  and  then  aald  that  It  was  lower 
down  tbe  creek.  One  witness,  after  Wilson 
was  put  In  Jail,  assured  blm  that  be  would  go 
and  look  for  Thatch  It  necessary,  and  Wilson 
told  bim  not  to  go.  as  It  was  not  necessary. 
His  explanation  of  tbe  appearances  agaiast 
hfm.  on  the  stand  and  otherwise,  were  inade- 

3 Dale  and  Improbable,  and  evidence  In  much 
etall  showed  that  many  of  bis  statements' 
false. 

Wilson  called  wltnesaea  to  show  that  the 
blood  found  on  the  bedclothes  bad  gotten  there 
from  tbe  blood  of  a  prairie  chicken  which  ther 
bad  killed,  and  also  from  the  bleeding  of  sick 
horses,  and  that  Thalrh  bad  been  seea  in  Ok- 
lahoma territory  several  times  after  the  body 

Wilson  testified,  among  other  things,  as  set 
fortb  in  tbe  bill  of  exc«ptIoDS,  "that  after  he 
was  arrested  be  was  taken  to  Keokuk  Falls, 
where  a  great  crowd  of  people  calbered  around 
him  and  threatened  to  mob  blm,  and  be  was 
taken  before  J.  B.  George,  who  proceeded  to 
examine  him  in  tbe  presence  of  tbe  crowd 
without  eiving  him  tbe  benefit  of  counsel,  or 
warniDg  him  of  bis  right  of  being  represented 
by  eounsel.  or  In  any  way  informing  bim  as 
to  his  right  to  be  thus  represented." 

On  bebalf  of  tbe  United  States  ■  written 
statement  purporting  to  have  tieen  made  by 
Wilson  before  J.  B.  George  was  offered  in 
evidence  and  objected  to  "ou  the  rroiind  that 
It  waa  not  voluntary;"  whereupon  J.  B,  George 
616]  waa  eismined  on  "behalf  of  thegovern 
ment,  and  testiflcd  tbat  he  was  a  United  Stales 
commissloneT;  that  Wilson  was  brougbt  to  bis 
office  at  night;  there  was  a  crowd  at  the  door 
and  talk  of  tnobblDg;  and  be  directed  him  to 
be  turned  over  to  the  dtv  marshal  to  t>e  taken 
to  Jail;  that  be  examined  bim  the  next  day. 
and  that  tbe  stfuement  was  bis  statement  as 
made  aod  written  down  at  tbe  time;  tbat  be 
read  the  charges  to  Wilson  and  went  on  sod 
examined  him,  and  be  answered  the  qitesllons; 
that  be  was  not  represented  by  any  atloruey; 
that  wllneas  had  the  questions  and  answers 
taken  down  by  others  Iban  biniseir,  but  did 
not  read  them  over  to  Wilson  ss  bo  remem- 
bered: it  was  Just  Wilson's  statemunt  of 
the  case;  that  Wilson  volimtarily  made  the 
Statement,— that  is,  he  (George)  asked  Ibe 
questions  and  Wllron  went  on  and  answered 
them.  He  did  not  tell  Wilson  tbat  be  bad  a 
rieht  to  answer  or  not  as  be  chnsD.  rir  advise 
him  as  to  his  rights  or  tell  bim  he  bad  the  ri^bt 
to  be  represented  by  counsel;  that  there  were  a 
donen  or  more  present:  tbat  there  bud  been  a 
talk  of  mobbing  before  Wllaon  was  iiiiern>- 
ItSD.g. 


Sted.  Tbe  witnen  said  that  he  (old  WIIiod 
at  the  bedclothes  and  the  aze  showed  hU 
guilt,  but  that  waa  not  before  be  made  th« 
statement  but  at  the  winding  up;  tbat  other 
wltoeesea  were  examined  bnt  not  la  the  pret- 
ence of  Wilson.  George  was  asked  whethei 
"the  statement  waa  made  freely  and  volun- 
ttuity."  and  answered  "  Yes,  sir.  I  stated  the 
cbarge  to  bim  and  went  on  and  asked  blm 
these  questions  and  be  answered  them,  and 
that  is  what  was  done.  He  went  on  and  made 
these  replies  to  roy  questions,"  One  Edmou 
testified  that  he  wrote  down  some  of  the  ques- 
tions and  answers  and  did  it  correctly.  The 
statement  was  then  again  offered  in  evidence, 
defendant  objected,  bis  objection  was  over- 
ruled, the  statement  admitted,  and  he  ex- 
cepted. The  statement  was  throughout  a 
denial  of  guilt,  but  contained  answers  to  que*- 
tiona  wblch  were  made  the  basis  for  contra- 
diction on  tbe  trial 

The  district  attorney  offered  in  evidence  m 
picture  purporting  to  be  that  of  Thatch,  Do^ 
fcndant  objected  to  its  introduction,  his  objeo- 
tion  was  overruled,  and  be  excepted. 

The  court  charged  tbe  Jury,  among  other 
thines.  as  follows: 

(1)  "The  law  says  that  If  a  man  has  been  killed, 
and  killed  *ln  such  a  way  aa  to  show  r017 
that  it  waa  done  murderously  under  tbelaw  I 
have  given  you  defloing  tbe  crime  of  murder, 
(ben  you  are  (o  look  (o  see  whether  the  psrtf 
accused  of  the  killing  was  found  in  possesaioD 
of  any  of  tbe  property  of  the  mau  killed.  If 
so,  tbat  is  tbe  foundation  for  a  presumption. 
It  is  not  conclusive  in  the  heftinnlnE,  but  It  la 
a  presumption  which  jou  are  lo  look  at  Juat  u 
you  would  look  at  it  aa  reasonable  men  outalda 
of  the  Jurv  box.  The  party  so  found  In  poa- 
session  of  such  property,  recently  after  Uie 
crime.  Is  requirea  to  account  for  It.  lo  show 
as  far  as  be  was  concerned  that  possession 
Innocent  and  was  bouest.  If  it  is  ac- 
counted for  in  that  way  llien  It  ceases  to  bs 
tbe  foundation  for  a  presumption.  If  It  Is  not 
accouoied  for  In  that  satisfactory,  straigbttor- 
ward,  and  truthful  way  that  would  stamp  it 
as  an  honest  accounting  (hen  it  is  the  (ounda- 
(ton  for  a  presumption  of  guilt  against  the  de- 
fendant in  (his  case,  Juat  upon  the  same  prin- 
ciple it  a  certain  man  is  charged  with  robbery 
or  larceny,  and  is  touud  in  tbe  possesalon  of 
>perty  stolen  or  robbed  recently  afler  (be 
he  is  called  upon  (o  explain  that  posseB> 
If  bis  eiplanadoD  of  It  Is  truthful:  If  it 
Is  consistent;  it  It  is  apparently  honest;  if  it  it 
□ot  contradictory;  if  It  la  tbe  same  at  ell  limes; 
if  it  has  the  Indicia  of  truth  connected  with  It, 
that  may  cause  (o  pass  out  of  the  case  the  con- 
sideration of  tbe  presumption  arising  from  tbe 
possesaion  of  tbe  property,  but  If  it  is  not  ex* 
plained  In  that  way  It  becomes  the  fouodatloo 
of  a  presumption  against  the  party  who  is  (but 
found  in  possession  of  that  property. 

|2|  "Now  that  la  not  (he  only  foundation 
for  B  presumption,  but  you  take  Into  condd- 
eration  the  very  appearance  ot  this  propertr, 
wbetber  there  were  blood  stains  upon  it,  inai' 
ig  that  there  was  blood  of  some  kind  there; 
and.  if  so,  whether  that  fact  baa  been  satlsfac- 
tority  explained  bv  tbe  defendant  in  this  case. 
If  not,  whether.  In  your  Judgnteut,  then  ts 
that  in  Iheae  n  ""     .  ?  .  - 
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clothe*,  bedel otbJDg,  and  found  upon  the 

Id  th&t  bed,  irbetber  or  not  tbat  fact.  If  U  baa 
not  been  salf  sfactorllr  explained,  la  a  tact  upon 
wfatcb  you  ma;  base  a  presumplion  that  there 
was  an  aclof  deadly  violence  perpeiraled  while 
018J  the  party  was 'upon  tbeae  bedclolhea,  c  " 
wbile  be  waa  connectHl  niib  them  In  such 
way  ai  tbat  tbe  blood  was  the  blood  of  the  mui 
dered  man  or  the  missing  man. 

<8)  "Now  aoolber  foundation  of  a  presump- 
tion is  tbe  fact  of  bU  false  statements.  .  .  . 
It  a  man  make"  a  statement  to  you  to-day 
about  a  transaction,  which  ts  one  tblng,  and 
details  to  you  another  one  to-morrow,  which 
is  soDielbini:  else,  and  another  again,  which  is 
Bometbiog  else,  you  nece&carily  call  upon  bim 
to  explain  why  he  bas  made  these  contradic- 
tory stalemenlf,  because  you  know  they  are 
not  the  Bttrlbules  of  truth;  you  lioow  tbey  do 
not  belon^r  to  tbe  Irutb,  because  Ibe  highest 
attribute  which  it  possesses  is  harmony,  is  con 
sistency,  and  it  possesses  theae  attributes  at  all 
times.  .  .  .  Therefore  if  alalcmenia  in  this 
case  before  you.  nbicb  are  false,  were  made 
by  tbe  defendant  or  upon  his  side  of  tbe  case; 
if  they  were  made  bj  his  instigation,  and  they 
were  knowingly  instigated  by  him,  ynu  bare 
a  right  to  lake  into  consideration  Ibe  falsehoods 
ot  the  defendant,  fir^t  lo  see  wbetber  they  are 
falsehoods.  Then  you  are  to  look  at  them  lo 
see  wbelber  be  satisfactorily  explains  to  you 
the  making  of  these  false  statements,  and  if 
be  does  not  tbey  are  tbe  foundation  of  a  pre 
sumption  agalast  bim  for  tbe  reasons  I  have 
given  you.  because  If  they  are  not  in  harmony 
with  DBliire;  if  they  are  not  in  harmony  with 
truth;  if  they  do  not  speak  the  voice  of  truth; 
then  they  speak  tbe  voice  of  falsehood;  they 
speak  tbe  voice  of  fraud;  they  speak  tbe  voice 
of  crime, — lor  they  are  not  "in  harmony  with 
that  great  law  of  truth  which  In  all  of  its  parts 
Is  consistent  and  harmonious.  Then  look  at 
these  Blaiemenis  and  view  tbem  not  alone,  but 
In  connection  with  tbe  other  drcufflstancei  In 
tbe  rase — all  tbe  other  circumstances  which 
bare  gone  before  you  as  evidence-— to  see 
whether  or  not  the  conduct  which  is  urged  by 
tbe  govemmeal  as  accusatory,  as  Inculpatory, 
has  been  satisfactorily  explained  by  the  de 
fendant  upon  the  theory  of  bis  ianocence.  If 
),  then  that  conduct  passes  away  as  proving 
o  longer  the  founda. 


facts  Id  the  case.     It  ie 


tt  ia  harmony  with  the  truth,  tbe  pre- 
619J  sumption  must  remain  in  the  'case,  acd 
you  have  a  right  to  draw  Inferences  from  these 
circumstances  I  have  named,    .    .     . 

(4)  "Tbe  defendant  goes  upon  tbe  stand  in 
this  caie,  and  you  are  to  view  bis  evidence  In 
the  light  of  his  relation  to  the  case,  in  tbe  way 
I  have  named,  and  in  addition  thereto  you  are 
to  look  at  all  the  other  fucts  aod  clrcuinatance* 
in  the  case  as  bearing  upon  bii  evidence  to  see 
whether  itcontradicts  what  he  says,  and  there- 
fore weakens  it;  mbetber  It  ^  so  as  to  be  con- 
tradictory and  incoDsIsieut  from  statements 
made  by  bim  at  other  times;  whether  It  la 
shown  to  lack  these  elements  of  truthfulness 
kaowD  as  raliooality;  known  ai  consistency; 
known  as  nataralnesa. 

"Wbelber  theae  tbiaga  are  all  absent  from 
H,  or  wbetber  In  your  Judgment  It  leeini  to  be 


and  probable  in  itself  when  jod 
come  to  look  at  tbe  story  and  listen  to  it  aod 
weigh  it  by  your  Judgment.  If  It  has  tbcM 
attributes  they  are  evidences  of  its  beioK  true;. 
If  it  basD'l  them,  but  haa  tbe  opposite,  thia  op- 
posite condition  made  up  of  these  circum- 
stances Is  an  evidence  of  Its  being  false." 

Tbe  defendant  saved  eiceptiona  lo  each  of 
tbe-foregoiug  instruction!  numbered  1,  2,  8, 
and  4. 

Errors  were  assigned  to  tbe  admlaaioD  of  tbe 
picture,  tbe  admlsiloD  of  tbe  siatemeot,  and 
the  giving  of  iDstmctions. 

No  counsel  for  plaintiff  Id  error. 

Mr.  J.  BI.  DickinaoB.  Assiuant  Attorney 
Qeneral,  for  defendant  in  error: 

A  photograpb  cao  be  ioiroduced  in  evidence 
for  the  purpose  of  provln;;  ideality. 

Whart.  Crim.  Ev.  Btb  ed.  i^  544;  8  Rice  Ev. 
150;  18  Am  ft  Eng.  Gdc.  Law,  424:  Luktr. 
Oalhovn  Covntff.  53  Ala.  115;  Beatrrt  v.  aiatt, 
68  Ind.  580;  Ruiojf  v.  ftopfa,  45  N.  T.  315; 
OoaUv  V,  Piopie,  83  N-  T.  4M,  38  Am.  Rep. 
464;  Uddenook  v.  Com.  78  Pa.  340;  SekaibU 
V,   Waihington  L.  Iiu.  Go.  0  PbUa.  138. 

Confessions  are  admissible,  even  though 
made  while  in  custody  and  wbile  a  mob  issur- 
roundiug  the  building  in  which  tbe  priaouer  is 
confined,  if  it  appear  tbat  tbey  were  not  made 
under   the  influence  of   threats,  promises,  or 

siaU  V.  Tnnram,  16  Kan.  14:  Tiedd  v.  State, 
68  Ala.  482;  Roscoe.  Crim.  Ev.  42  noU. 

When  a  confessioo  is  offered  in  evideoce, 
the  question  whether  it  is  voluntary  is  to  t>e 
decided  primarily  by  the  presiding  judge. 

Com.  v.  Preeee.  140  Mass.  276. 

In  a  number  of  Ihe  stales  it  is  left  to  the  juir, 
where  tbere  is  conflicting  evidence  as  to  the 
volunlarlneBS  of  the  confession,  to  determine 


State,  84  Qa.  6 

Tbe  practice  of  eiamining  the  sccnsed  waa 
familiar  to  the  Roman  jorisprudcuce,  and  la 
""  ::ontinued  Id  contiaeatnl  Europe^  It  waa 
introduced  in  England  by  tbe  Btstutea  of 
1  ft  2  Pbil.  ft  U.  chap.  18,  and  2  ft  8  Pbll.  A 
M,  chap.  10. 

Greenl.  Ev.  g  224  noU. 

These  statutes  did  not  provide  for  any  warn- 
ing to  the  defeDdaat  of  aoy  character. 

In  these  cases,  the  manner  of  the  ezsmlna- 
tloD  is  to  be  particularly  regarded.  aDd  If'it 
appears  that  the  prisoner  bad  not  been  left 
wboUy  free,  and  did  not  consider  himself  to 
BO,  In  what  he  was  called  upon  to  say,  or 
_.J  not  feel  himself  at  liberty  wholly  to  de> 
cline  any  explanation  or  declaration  whatever, 
the  examination  is  not  held  to  have  t)eea  vol- 

Oree'ul.  Ev.gSaS. 

The  fact  of  adminlrteriDg  an  oatb  bas  been 
the  turning  point  in  a  great  many  casee  bold- 
iDg  tbat  slaiementa  made  by  the  accused  are 
iDadmiasible  on  the  trial. 

PeoiAt  V.  QOboM,  48  CaL  567;  StaU  v. 
Ganey,  25  La.  Ann.  101;  Paaple  v.  McMiAon, 
IS  N.  T.  881;  People  v.  Mmdon,  108  N.  Y. 
214.  57  Am.  Rep.  708. 

A  confession  is  admissible,  though  it  !i 
elldled  by  quMtlona,  whether  put  to  the  ptie- 
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oner  by  &  magialralc,  offlrar,  or  private  per- 
■OD,  and  tbe  fona  ot  Ibe  question  Is  immalerial 
to  the  admissibility,  even  though  It  aB.umes 
tbe  prlsoner'a  eiillt. 

Sa  V.  WilS.  1  Hood.  C-  C.  403;  Rex  y. 
Thtrrnton.  1  Mood.  C.  C.  27;  Oibne/s  Cate, 
Jebb,  C.  C.  15;  Reg.  t.  Kerr,  H  Car.  &  P.  176; 
Etg.  V.  Arnold.  8  Car.  &  P.  621;  Joj,  Coofes- 
■loas,  S4,  42:  Roscoe,  Orim.  Ev.  SI. 

If  tbe  confesdoQ  was  volunrarj,  it  is  sufB- 
deot  [hoagb  It  should  appear  that  he  was  ooC 
warned. 

Oibnea't  Ca*t,  Jebb,  C.  C.  18:  Rer  v.  Ma- 
ffOl,  riled  in  McNally's  Crowo  Pleas.  88;  Beg. 
w.  Arnold,  8  Car.  &  P.  633;  Jov,  CoDfessIoiu, 

Rice  Id  his  work  on  Evideoce,  vol.  8.  @  iZS, 
■tatea  tbe  law  to  be  that  leatimooy  elicited  be- 
fore a  commlttiog  maglatrale  from  one  arrenled 
and  acriised  of  the  crime  is  not  competent 
ualast  him  at  the  trial,  unless  he  is  du1jr  cau- 
t^ned  that  any  statement  he  may  make  is  lia- 
ble to  be  urged  against  blm  in  bla  subsequent 
trial. 

StaU  T.  Spier.  86  N.  C.  800;  Propto  v.  Darr, 
61  Cal.  !154;  Fnrkar  v.  State.  60  Mias.  647; 
Die/eerao  v.  State,  48  Wis.  2S8;  Rectar-v.Com. 
80  Kv  468^  Mofc  v.  Otoit,  00  Wis.  218,  36 
Am.  "Rep.  845:   Teachout  v.  PeapU.  41  N.  T.  7. 

If  a  prisoner  under  examlDalion  as  to  bis 
OWQ  guilt  be  sn^OTD,  bia  siatcmeot  is  Dot  erl- 

Sta'u  y.  Broughton.  7  Ired.  L.  100,  46  Am. 
Dec.  507,  Slalt  v.  Oilman.  51  Me.  315;  Htn- 
dridao'i  v.  Feopie,  8  Seld.  13;  Com.  v.  Barman, 
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isinn  of  tbe  fruits  of  crime  recently 
after  it  baa  beei  committed  affords  a  alrong 
and  resBonahle  ground  for  ilie  presumption 
Ibat  tbe  party  In  whose  possi-S'iou  ibey  were 
found  was  tbe  real  offender  unless  be  can  ac- 
count .'or  such  possfiUiian,  in  some  way,  con- 
•Islenilr  with  bis  innoceoce. 

Wills.  Circ.  Ev.  47;  Roscoe,  Crim.  Ev.  23; 
Stat't.  ISi-oan,  75  Mo, 817;  SlaUy.  Butlerfiela, 
70  Mo.  297:  Tueker  v.  Stale,  07  Ga.  508;  Fot- 
far  V.  t^le,  53  Miss.  6B5:  Dillon  v.  PeopU.  1 
Hun,  670;  State  v.  Daily.  37  U.  Ann.  878; 
Btatey.  Kennedy,  «d  lAo.  Zi\:  Enickerboekery. 
Aopfc,  43  N.  T.  177;  Statey.  F'urlong.  IB  Me. 
235;  1  Oreenl.  Et.  §  M;  East,  Crim.  Law,  656. 

Tbe  possession  of  stolen  goixis  recently  after 
tbeir  loss  may  beindicaiive,  not  of  tbe  offense 
of  larceny  simply,  but  of  noy  more  aggravated 
crime  nhich  has  been  conoecled  with  theft. 

Wills.  Circ  E».  82,  58;  Rice,  Crim.  Ev. 
6468;  Burrill,  Circ.  Ev.  467-40»;  Wbart.  Crim. 
Bt.  8  763. 

Tbe  existence  of  bloodstains  on  or  near  a 
place  where  violence  has  been  inflicted  is  al- 
ways relevant  aad  admissible  as  proof. 

Wbart.  Crim.  Ev.  g  778;  Com.  v.  Sturdtant, 
117  Haas.  133,  19  Am.  Rep.  401. 

Mr.  CAt^TL'u^ftMFullerdellvered  tbeopin 
ion  ot  tbe  court: 

Possession  of  the  fmils  of  crime  recently 
after  its  commiasloD  Justifies  Ibe  inference  that 
the  posaeisfoD  Is  guilty  possession,  and,  though 
only  prima  fade  evidence  of  guilt,  may  l>e  of 
GODtrolling  weight  unless  explained  by  tbecir- 
cumatancea  or  accounted  for  to  some  way  con- 
■liteDt  wltb  fnnoceiic&    1  Oreeol.  Ev.  (ISlh 

vat  U.S. 


ed.)g34.  InBcrv.ffie*nMn.2Eaat,P.C.1035. 
"cited,  it  was  held  that  on  an  indictment  [820 
for  arson,  proof  ihat  property  was  in  Ihebousa 
at  tbe  time  It  was  burned,  and  waa  soon  after 
wards  found  In  the  possession  ol  tbe  prisoner, 
raiaes  a  probable  presumption  that  be  whs 
present  and  concerned  in  tbe  offsase;  sod  in 
H«  v.  Digglet  (Wills,  Circ.  Ev.  •53),  that  there 
is  a  liiie  presumption  In  the  case  of  murder 
accompanied  by  robbery.  Proof  that  cleFeod- 
ant  had  in  his  possession,  soon  after,  aillclea 
apparently  taken  from  thedeccased  at  the  ttme 
of  his  death  is  always  admissible,  and  the  fact, 
with  its  legitimate  inference,  is  to  be  considered 
by  tbe  jury  along  with  the  other  facts  in  the 
case  in  arnvlug  at  their  verdict.  Williame  v. 
Com.  29  Pa.  102;  Gom.  y.  McQorty.  lU  Mass. 
299;  Sahlingrr  v.  PtopU.  102  III.  241;  State  v. 
Raymond,  46  Coon.  345;  Wbart.  Crim.  £v. 
§783. 

Tbe  trial  Judge  did  not  cbaree  tbe  Jury  that 
Ibey  should  be  controlled  by  tbe  presumption 
arising  from  tbe  fact  of  the  possession  ol  tbe 
properly  of  one  recently  murdered,  but  that 
they  might  consider  that  there  was  a  ptesump- 


Again  the  existence  of  blondstsin;   

a  place  where  violence  bas  been  inflicted  is  al- 
ways relevant  nnd  admissible  in  evidence. 
Wbart.  Crim.  Ev.  S  TTS;  Com.  v.  Slurtivant. 
117  Mass.  133  [19  Am.  Rep.  401].  The  trial 
judge  left  it  to  the  Jury,  if  tbey  found  that 
there  were  bloodstains  and  that  tbe  defendant 
had  not  satisfactorily  explained  Ihem,  to  draw 
the  iofereDce,  In  tbe  exercise  of  their  judg- 
ment, that  there  waa  an  act  of  deadly  violence 
perpetrated  against  a  person  wliile  upon  or 
connected  with  the  bedclolhinq.  In  other 
words,  that  the  jury  might  regard  bloodstains 
not  aalisfaclorily  explained  as  a  circumstauce 
Id  determising  whether  or  not  a  murder  had 
Ijeeo  com  mil  led. 

Nor  can  there  be  any  question  that  If  tbe 
Jury  were  satisfled  from  the  evidence  that  falsa 
statements  in  the  case  were  made  by  defendant 
or  on  his  behalf,  at  bis  insiigaiion,  they  had 
the  right,  not  only  to  take  such  statements  into 
coiislderstion  In  connection  with  all  tbe  other 
ciicumstances  of  the  case  In  deter-  [621 
mining  whether  nr  not  defendant's  conduct  bad 
t)een  satisfactorily  explained  by  him  upon  the 
theory  of  his  innocence,  but  also  to  regard 
false  slBtem^nts  in  explanation  or  defense  made, 
or  procnredtobemaae,aBiQ  themselves  tending 
to  show  guilt.  The  destruction,  suppression, 
or  fabrication  of  evidence  undoubtedly  gives 
rise  to  a  presumption  of  guilt  to  be  dealt  with 
by  tbe  Jury.  1  Greenl.  Ev.  ij  87;  8  Greenl. 
Ev.  g  34;  Com.  v.  WeUter.  5  Cush.  295  [53  Am. 
Dee.  711]. 

The  testimony  of  the  defendant  in  acrimlDBl 
case  is  to  be  considered  and  weiehed  by  the 
jury,  taking  alt  tbe  evidence  Into  consideration, 
and  giving  such  weight  to  the  testimony  as  In 
their  judgment  It  ought  to  have.  Hiekt  v. 
UaiUd  Slate*.  150  U.  9.  443.  453  [37:1137. 
1141]:  Aaieon  v.  United  State*,  160  U.  S.  308 
[ante.  395].  The  trial  judge  did  not  charge 
the  jury  to  treat  the  testimony  of  defendant  lu 
a  manner  different  from  that  in  which  tbey 
treated  tbe  testimony  of  other  witnc«aea,  and 
left  U  to  them  to  gin  hii  eTi4eiice,  noder  all 


gin  Ail  endeace,  noder 
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the  clrcumitancea  affecting  iU  credfbllltj  and 
trelght,  aucb  conilderatfoD  u  tbey  thought  It 
en  111  led  to  Kcelre. 

We  cannot  reverse  Ma  JadgDieot  tor  error 
In  either  of  the  Inatructlona  eompl^Ded  of. 

No  ftround  of  objeetloa  is  apeclfled  lo  the 
Admissioo  of  the  picture  of  Thatr.fa,  nor  ti  snv 
particular  grouoa  ditclosed  by  the  record  It 
was.  we  presume,  admitted  on  the  quegtion  of 
Idcntitj.  and  as  inch  waa  admEsalble  fn  con- 
□ectlOD  vHh  the  other  efideuce.  Vdderzook 
V.  Com.  78  Pa.  840;  Coalai  v.  Prnj*,  83  N.Y. 
464  J38  Am.  Rep.  4M];  Rutoff  v.  PeiipU.  45 
N.  T.  218:  Lvlct  v.  Calhovn  Oiunty,  S3  Ala. 
lIOi  l/YankUn  t.  State,  60  Oa.  86  [47  Am  Sep. 
748].  And  see  Lw»  v.  UaiUd  Stala,  64  U-  S. 
23  How.  515  [18:  648]. 

TbU  brings  us  lo  consider  the  exception 
takea  to  the  admission  of  defendant's  statemeol 
in  evideiice.  Tbe  ground  of  the  objcptlon  was 
tbaC  it  was  not  voluulary.  Althouirh  tils  an- 
iiwers  lo  the  questions  did  not  constitute  aeon- 
feeslon  of  fEulTt,  vet  be  thereby  made  disclosures 
wfaicb  ruraUbed  tbe  basis  of  attack,  and  whose 
■dmlsslbillty  ma;  be  properly  passed  on  in  the 
Ilfibt  of  the  rules  applicable  to  confessions. 
Of  course,  all  verbal  admissions  must  bi-  re- 
6231ceived  witb  caulion.tboupli  free, 'deliber- 
ate, and  voluntBrjconfcsfionsaf  guilt  are  enti- 
tled to  great  weight.  Butthey  are  inadmissible 
If  made  under  any  threat,  promise,  or  encour- 
agement of  any  hope  or  favor.  1  Greenl.  Ev. 
SS  314.  210.  219. 

In  Hoptv.  Utah,  llOn.B.574,  581(38:283, 
267],  Mr.  Juttite  Harlan,  dellverinK  the  opla- 
fon  of  (be  court,  remarked:  "While  some  of 
the  adjudged  cases  indicate  distrust  of  confes- 
sions which  are  not  judicial,  it  Is  certain,  aa 
observed  by  Baron  Parke  in  Beg.  v.  Batdry,  % 
Den.  C.  C.  430.  44S.  that  tbe  rule  against  Iheir 
admissibility  has  been  sometimes  carried  too 
far,  and  in  its  application  tusUce  and  common 
sense  have  too  frequently  been  sacrificed  at  Ibe 
shrine  of  mercy.  A  confessioo,  If  freely  and 
voluntarily  made,  is  evidence  of  themoal  satis- 
factory character,  Bucb  a  confession,  said 
Eyre,  C.  B,  (flee  v.  WandtthaU.  1  Leach,  C.  C. 
3tfB),  'Is  deserving  of  the  highest  credit,  because 
It  is  presumed  lo  flow  from  the  strongest  sense 
of  guilt,  and  therefore  it  is  admitted  as  proof 
of  tbe  crime  to  which  it  refers.'  Elemenfary 
writers  of  authority  concur  In  saying  that, 
while  from  the  very  nature  of  such  evidence 
it  must  be  subjected  lo  careful  sccullny  and  re- 
ceived with  great  caution,  a  detlberale,  volun- 
tary confession  of  guilt  is  among  Ihe  most  ef- 
fectual proofs  in  the  law,  and  constitutes  the 
strongest  evidence  anlnit  the  party  mailing  it 
tbal  can  be  given  of  the  facts  stated  in  sucb 
conFession.  1  Oreenl.  Ev.  §  315;  1  Archb. 
Crim.  PI.  13C;  1  Phillips,  Ev.  583,  534;  Stark. 
Ev.  78. 

''But  the  presumpiioD  upon  which  weight  is 

S'ven  to  such  evidence,  namely,  that  one  who 
innocent  will  not  imperil  bis  safety  or  preji 
dice  bis  Interests  by  an  untrue  stalement,  ceasi 
when  the  confession  appears  to  have  been  made 
either  in  consequence  of  inducements  of  a  tem- 
poral nature,  held  out  by  one  in  authority, 
touching  the  charge  preferred,  or  because  of  a 
threat  or  promise  by  or  In  the  presence  of  such 
person,  wblcta.  operating  upon  the  fears  or 

bopa   ot  the   tccuied.  Id   reference  to  the 
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charfre,  deprives  him  of  that  freedom  of  will  or 
aeltccDirol  essential  lo  make  bis  confessIoB 
voluntary  within  the  meaning  of  llie  law. 
Tested  by  these  conditions,  there  seems  to  bjm 
been  no  reason  to  exclude  theconfesslonof  thr 
accused;  for  the  existence  of  any  such  Induce- 
ments, *threBt9.or  promises  seems  lo  h8ve[02S 
been  negalivedbf  tbe  stalemeot  of  tbe  circum- 
stances under  which  It  was  made." 

In  short,  the  true  test  of  admissibility  Is  that 
the  confession  is  made  freely,  voluniarlly,  and 
without  compulsion  or  inducement  of  any  aorl 

The  same  rule  that  tbe  confession  must  ba 
voluDtary  is  applied  to  cases  where  the  accused 
has  t>eeo  examined  beforu  a  magistrate,  la  Um 
course  of  wblcb  examination  the  confession  la 
made,  as  allowed  and  restricted  by  statute  in 
England  and  in  this  countrv  in  many  of  the 
stales.  Oreeni,  Ev.  g  231  But  It  is  held  that 
there  is  a  well.deflned  distiaclion  between  an 
examination  when  the  person  lestlttc^  as  a  wit- 
ness and  when  he  Is  examined  as  u  party  ac- 
cused: PtojOe  V.  Mondon,  103  N.  Y.  211  (57 
Am.  Rup  709]:  State  v.  Oaney,  35  La.  Ann. 
191;  and  that  where  the  accused  is  sworn,  any 
confession  be  may  make  Is  deprived  of  its  toI- 
uniar^  character,  (bough  ibEre  is  a  conirarietj 
of  opinion  on  this  pniut.  Greenl.  Er.  ^  335; 
State  V.  OUman,  51  Me.  215;  (■-■m.  v,  Clark, 
180  Pa.  UV.ItopU  V.  KelUy.  47  Cal.  12.1.  Tbe 
fact  Ibat  be  Is  tn  custody  and  mnDncled  doet 
not  Decessaril;  render  bis  statement  Involun- 
tary, nor  is  thiit  necessarily  the  e&ect  of  pop- 
ular excitement  shortly  preceding.  Sparf  v. 
United  Btattt,  156  D.  8.  51  [39:343];  Pieruy, 
United  State*.  160  U.  B.  S.'S.i  [ante,  454]:  State 
V.  Gorham.  67  Vt.  865;  Stnte  v.  Iiuj-ani,  16 
Kan.  14.  And  It  is  laid  dotvn  that  it  U  not 
essential  to  the  admlssihilily  of  a  confession 
thai  It  should  appear  thai  (he  person  wt* 
warned  that  what  be  said  would  be  tiaed 
uainst  him,  but  on  the  conlrary,  if  thecnnfet- 
sioD  was  voluntary.  It  Is  sulQcIent  (hough  it  ap- 
pear that  he  was  not  bo  warned.  Joy,  Confes- 
sions, '45,  *48,  and  cases  cited. 

In  the  case  at  bar  defendant  waa  nol  pot 
under  oa(b,  and  made  no  objection  to  answer- 
ing the  questions  propounded.  Tbe  commis- 
sioner lestiSed  that  the  statemect  was  made 
freely  and  voluntarily,  and  no  evidecce  to  tba 
contrary  was  adduced.  Nor  did  defendant 
when  teslifyiutt  on  his  own  behalf  tetitifyto 
the  contrary.  He  testified  merely  Ibnt  the  com- 
missioner exnmincd  bim  "without  givint;  him 
(he  benefit  *oI  counsel  or  warning  him  ot  [624 
bis  right  of  beinr  represented  by  counsel,  or  in 
any  way  Informing  him  of  his  right  to  be  thoa 
represented."  He  did  nol  testify  that  he  did 
not  know  (hat  he  had  a  right  to  refuse  to  an- 
swer tbe  questions,  or  that.  If  he  had  known 
it.  he  would  not  have  answered.  His  auswen 
were  explanations,  and  he  appeared  not  to  be 
unwilling  to  avail  himself  of  that  mode  of 
averting  suspicion.  It  Is  true  that,  while  be 
waa  not  sworn,  he  made  the  statement  before 
a  commissioner  who  was  investigating  a  charn 
against  him,  as  he  was  informed;  he  waa  u 
custody,  but  not  in  irons:  there  had  been 
thresta  of  mobbing  him  the  night  before  tbe  ex- 
amioation;  be  did  not  have  the  aid  of  counsd: 
and  he  was  not  warned  Ibat  the  statement 
might  be  used  against  him  or  advised  that  ht 
need  not  answer.    These  were  matters  wbiiA 
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went  to  tbe  weight  or  credlblUtr  of  what  ha  ta»n(Bcifottoihow»ntbeple«MSeiitolhelodiot- 

■ald  of  u>  Incrimioatlnii  character,  but  u  ha  ""^t  °'  i™  'wmallj  amlgoed. 

waa  Dot  confeislDg  enilt,  bat  the  cootmry,  we  [Ko.  SGT.] 

UiinL  that,  under  all  the   drcnmataocee  dia     „.■_....■.     .  .   ,_„.      i,     .,  .    , ^„ 

elo(«Ki.  they  were  not  of  theDUM-Wea  sofacleDt  Bubmtttei  March  S.  ISX.     Dteided  April  BO, 

to  require'  bis  aoswera  to  be  excluded  on  the  ''^^- 

Mound  of  being  InvoluDtaty  as  matter  of  law.  tw  wduoti    .«  .k..   ni..wn.   r-™-.   ^    .>,. 

When  Iheret  a  conflict  of  evidence  a«  to  Tn"f^H"-«  '"'•?- W«.™™.Mrt^ 

whether  a  confession  la  or  U  not  voluniary.  if  I  ^^^^  ?»'«'  ,^°^  the  Western  District  of 

Thecourt  decides  that   it  is   admi«.ible,^lhe  ff^"??' p*!,™!!^'  f.H^„*'f?'*°*   ^"^l""« 

quesltoB  may  be  left  to  the  jury  with  the  direo-  t^^,^'  ^/tl  ,     m°1''u?     i^,   ^'^  '  ^''t' 

flonthal  they  should  reJetTt  tfie  confession  it  B  MSl^nd  KntenelnR  him  to  ImprisonmenL 

»p<,n  the  wholeeTtdenoe^tbey  are  aatisfled  It  "T^' '^^JX,I?^nH  l!5' n'?,f.''f„'rf?i 

WM  not  the  Tohmtary  act  of  lb e  defendant.  '""'■' 5*,?r,''2L-,  n^^f^J                "" 

8!   Mich.  398;    T/ioma*  ».  Slate.  84  Ga.  613;  H...=m™t  i.,  v.    r.,^.--- w— i— . 

qneslfoD  here,  however   h  aimply  upon  the  ad-  ,  J"?"  ^,^' «'  "^'J^^"?*  "P^^r,  rV.^T.-S 

mlssibiliiv  of  the  statement;  and  Jfe  are  not  fc''?"'?'''  £  '    J       h   ,T,    f°«  t*  '"'"^ 

prepared -to  hold  that  there  was  error  in  Ita  ad-  8'»f^»  ^"^  *f  f^-^r"  "l';^"  "'  '^''^°*^y 

mli^n  in  view  of  it.  nature  and  the  evidence  r'''^''J*'!,i?  f^  ?hl  H^^L^f'V^J^l^?.^  *? 

of  its  Toluolary  cbaracler.  the  absence  of  any  l^P'^°iSf"Aj°  '"l^H^^f  °f/""f  "T  "' 

threat,  compulsion,  or  inducement,  or  aaser  5^Vh       "''^'''K*°'  «'■»"""*«"■.  '"^  the  term 

tionorlndicalioQof  fear,  or  even  of  such  in-  '"T.uI'^Jf^iS'.n.  -=,.  t^Ai^.^A   ,.„h„,   tt    a 

fluenceas  the  adminlalralioa  of  an  oath  has  ^^^'a^l    S  A„,        k'  •■            "^         "^' 

beensuppoH'dloeiert.  ^'-  S'"/  ^'^\-   "'''£•'   providi-s:     "Every 

J«^nmr,,t  ntBi-mfd  person  who  falsely  makes,  alters,   forges,   or 

•""*'""'*  "J"'^'"*'-  counterfeits,  or  causes  or  procures  to  be  falaelT 

made,  altered,  forged,  or  counterfeited,  or  will' 

incly  •aids  or  a>8ists  In  the  false  mak ing,[620 

altering,  rarrlnK,  or  couolerf citing,  any  deed, 
«25J  ALEX.  W.  GRAIN,  Piff.  in  Brr.,  power  of  attorney,  order,  certiBcaie,  receipt, 
c.  or  other  writing,  for  the  purpose  (if  obtaining 
iTTflrTPn  RTiTTQ  OT  receivinK,  or  of  enabling  any  other  person, 
LNITED  STATES.  either  directly  or  Indirectly,  to  obtain  or  re^ 
(See  S.  C.  Beporter's  ed.  (EB-aao.)  «>"■  f"""  liie  doited  Htalea  or  any   of  their 
omcera  or  ajients  any  sum   of  money;  or  who 
B^ermee  1o  previout  count  in  indictment—  utters  or  publishes  as  true,  or  causes  to  be  uv 
$ujpcieney  of  indielment—ptea  by  defendant  "red   or  published   as   Inie.  any  such   false, 
ntceuaTy—due procoM  of  laa—rentaU.  forged,  altered,  or  counterfeited  deed,  power 
of  attorney,  order,  certificate,  receipt,  or  other 
1.    A  T«rereDce  to  a  previous  count  Inantndlct-  writing,  with   Intent  to  defraud   the   United 
ment,  ItautBcleatly  full  to  inoorporste  the  mat-  Stales,  knowing  the  Same  to  be  false,  altered, 
ter  rolDs  before  wlili  that  in  the  count  In  which  forged,  or  counterfeited,  or  who  transmits  to, 
the  raferenoe  la  miile,  may  Ije  sirectlre  for  that  or  preaeots  at,  or  causes  or  procures  to  be  trans- 
purpose,  notwUhstandtng  the  faoi  that  the  pre-  fitted   to.  Or  presented  at,  any  office  or  otB- 
vlous  oount  la  detective  or  the  tact  that  Judir-  ^e^  ^f  y^^  government  of  the  United  States, 
ment  upon  It  oas  arreeted.  ^^^        ^^^  pf  attorney,  order,  certificate. 
t    AolodlotmentohBrglngthatdefBijaaptdMthe  fcMlpl.  or  other  writing,  ii  support  of,  or  in 
tblKBa  and  eecb  of  them  ohloh  are  prohlMled  b»  ^lai^^  ^  ^^y  account  or  claim   with   intent 
»uote"SV,t'LV-ot^-t,r,,^;SSaf„'"m;"^^^^^  '"  defraud   the   Unit^  8Ut«^knowing  the 
ibe  United  Plates,  and  also  that  he  caused  the  ssme  to  be  false    altered,    forged,  or  counter, 
doing  of  auoh  ihlngsand  each  of  tbem.  lanot  de-  'eiled.  aball  lie  imprisoned  at  hard  labor  for  a 
fetTtlve  on  the  iiround  that  li  oharcea  aeparBCa  period  of  not  less  (ban  one  year  nor  more  than 
and  dtatlnct  felonies.  ten  years,  or  shall  be  imprisoned  not  more  than 
B.    The  record  of  a  (rial  lor  an  Infamous  crime  Bve  years  and  fined  notmore  than  tl.OOO," 
must  shoo  afflnnaUreiy  that  It  waa  demanded  oT  The  Indictment  contained  three  rounla.    TIm 
tlteaoausedioplead  ti)theindlctaient  or  that  be  first  count  sets  out  In   full  »  declaration  pur- 
dld  so  plead:  and  failure  to  show  this  K  not  a  porting  to  have  been  made  by  one  Spahlga.  ft 
matter  of  form  only  which  In  cured  bvD.S.Bov.  resident   of  the  Creek   nation,   In  the  Indian 
«at,lina.butlgamatierot8ul»t«noelothead-  territory,  for  ati  invalid  pension,  to  which  was 
^.S^t^mw  H^h,l4  ,'i!!"'^ LS"-  """"""f  ""  appended  a  certificate  or  statement  purporting 
»ibatantlal  rightaof  the  accused.  ^^^^^  ^^  ^^^^  ^  Iwo  persons  namjd  Mar- 

n^C.nf"i    „r>i^!:^'?"'.!?.,'°T*'^  ^^and  FIxIco,  to  the  effet  that  they  were 

person  shall  plead  or  be  ordered  to  plead,  or  In  a . i   .'       a i.i .j-      i,;.    _. 

proper  caw  ihai  a  plea  of  not  BuHt?  be  filed  for  P^"  aod  saw   Spahlga   sign   bis   nsme  or 

hlmTbefore  his  trial  can  rlKhtfullj  proceed.  make  hU  mark   to  said  aeclaratioo     and  that 

L    Recitals  In  the  troord  of  a  trial,  that  thaaoouaed  they  had  every  reason  to  believe  that  he  waa 

appoaredinpersonandlwattomey.and  that  the  the  Identical  person  that  he  represented   him- 

Jur;  were  ordered  "(o  try  tbe  Issue  Joined."  are  self  to  be.     The  declaration  and   accompany- 

NOTS.— Ai  td  tthat  i<  due  xmeem  of  lau.  see  note  i  record  must  fhnio  OuO.  \i  wii  preamt.— see  note  to 

to  Feaison  v.  Tcwdalt,  U:  4S8.  LewFa  v.  United  States.  X:  1011. 

In  crlmtnnl  ease:  rtgfU  n/  prlmtur  to  be  prtaent  ,Ai  lo  eon/urlimi  of  (ueuaed.  icAen  eridoue  uootnit 
Ah-Okt  Ml  (rial,  and  naoMaKv  of  Mt  bdiw  prMmt,'  I  Mm,  ae*  note  to  Hopt  v.  Dtah.  Hi  M. 
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infC  certificate  or  atstemeat  purported  to  bava 
been  awora  to  on  the  4lh  daj  of  AueoiE,  1893, 
before  "  A.  W.  Grain,  D,  8.  Comm'r,  PeaaioD 

Tbe  second  couot  charged  "that  beretofore, 
to  wit,  OD  lh«  4th  day  of  Augual,  a.  d.  1893, 
ooe  Spnhiga  is  utlegcd  tobave  executed  a  cer- 
tain declaration  and  affidavit;  aaid  declaratloo 
and  affldnvil  are  !□  nords  and  fl;^rea  a«  set 
out  Id  Ibefiict  count  of  this  iudiclmenl,  and  said 
637]  declaration  and  affldavU  '■'purporlinK  to 
be  execuicil  before  ODe  A.  W,  Crain,  Ualied 
Slates  com  mlsalouer  in  the  Creek  Na Mod,  In 
the  Indian  lerrilory,  tbesatd  Spabigaclalmins 
In  Haid  declaration  a  pension  from  the  UdIuki 
Stales  as  soldier  of  war  of  rebellion,  who  in 
aalddecliiralion  WBB  alleged   to  have  enlisted 

under  Ibe  narae   of  Spahi^a.   at -,oq   tbe 

ISib  day  of  Augu^  1663,  Company  D,  Flnl 
Redment,  Indian  Home  Guards,  Indian  terri- 
tory; in  the  war  of  the  rebellion;  said  declara- 
tion and  affidavit,  after  being  so  made,  exe- 
cuted, and  falsely  counterfeited  and  forged  by 
aald  Ale\,  W.  Crain.  was  by  said  Alex.  W. 
Crain  forwarded  nith  iotent  to  defraud  tbe 
Uoited  States  and  to  obtain  certain  moneys 
from  tlie  Cnited  States,  to  the  ofBce  of  Com- 
missioner of  Pensions,  in  the  Department  of 
the  Interior,  at  the  city  of  Washington,  in  tbe 
District  of  Columbia,  wbere  tbe  same  was 
duly  Sled  on  the  12lh  day  of  August.  1893,  as 
a  claim  against  tbe  government  of  tbe  IJnited 
States  for  a  pension  by  tbe  said  Spahiga,  as 
soldier  aforesaid,  aa  aforesaid,  and  being  so 
died  tor  approval  by  tbe  said  A.  W.  Crain,  In 
the  olTlce  aforesaid,  by  tbe  Commissioner 
of  Pensions,  and  tbe  a^d  alfldavit  ftnd  dec- 
laration being  maleiial  on  tbe  question  pending 
before  said  Commissioner  of  Pensions  aa  to 
wbetlier  the  said  Spabiga  was  by  tbe  laws  of  the 
United  Slates  eiililled  lo  a  pension.  And  the 
Jurors  aforesaid  upon  theii  oaths  aforesaid  do 
lurtber  present  tbnt  on  the  4th  day  of  August, 
1893,  at  tbe  Creek  Nation,  Indian  territory, 
and  ffitbin  tbe  western  district  of  Arkansas, 
at  which  dale  saiil  dedarittlon,  affidavit,  and 
claims  were  prepared  and  made  for  Uling  in 
the  office  of  the  Commissioner  of  Pensions,  as 
aforesaid,  the  same  being  an  office  of  the 
United  Slates,  for  the  purpose  aforesaid,  one 
Alex.  W.  Crain  did  make,  execute,  and  forge, 
and  cause  to  be  made,  cxecuied,  nod  forged,  a 
certain  pretended  and  false  affidavit,  or  tbe 
aamc  may  be  called  a  certificate,  the  same  be- 
ing one  and  tbe  same  paper,  and  being  in  form 
and  substance  as  hereinafter  set  out,  which 
aaid  forged,  false,  and  counterfeited  affidavit 
or  certiflcate  was  fraudulent  and  was  a  part 
of  the  said  declnrstion  and  affidavit  above  men- 
tioned,and  Tfns  for  warded. together  with  tbesaid 
declaration,  to  the  office  of  tbe  Commissioner  of 
628]  Pensions  aforpsaid  "for  the  purpose  of 
defrauding  the  United  States  and  of  aiding  and 
ahetiing  tbe  said  Spahiga  loobtaln  Ibe  approv^ 
of  tbe  said  Commissioner  of  Pensions  to  his 
said  claim  for  a  pension  as  aforesaid,  for  tbe 
purpoee  of  atding  the  said  Spabltpt  fraudu- 
lently to  obtain  money  from  the  United  States; 
which  said  pretended  and  false  affidavit  and  cer- 
liflcate  is  in  substance  set  out  In  tbe  flrst  count 
of  tblsludiciment.  Tbesaid  pretended  affidavit 
and  certificate  and  declaration  were  forged, 
/alse,  and  fraudulent,  and  did  coulaln  traiidu- 
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lent  and  flctitioussUtemenls,  aathaiaidA.  W. 
train  well  knew,  fn  this:  That  Faboae  Mar> 
rell,  Spahfga.  and  Nokoa  Flzico  did  not  dgn 
said  pretended  afflda*fl  and  certificate,  declara- 
tion and  affidavit,  as  let  forth  In  said  falaa 
cerllficale  and  affidavit,  and  aald  Paboae  Mar- 
rell,  Spablga.  and  uld  Nokos  Fixico  were  not 
■worn  as  to  the  truth  of  the  matters  and  tbinga 
set  forth  Id  aaid  pretended  declaration,  afflda- 
vlt,  and  certificate,  but  in  truth  and  {.".cl  Ibe 
aald  A.  W.  Crain  did  knowingly  and  wUf.illr, 
feloniously,  and  falsely  make,  oouDtetfeit. 
forge,  and  cause  to  be  made,  counterfeited,  and 
foreed  the  names  of  Pahoee  Harrell,  ttpahiga, 
tnd  Nokos  Fixico  to  and  upon  the  said  false 
and  forged  affidavit  and  certlScate  wHb  Intent 
to  defraud  the  Uoited  l^lates  and  to  aid  tb« 
said  Spahiga  in  obtaining  money  fraudulenlly 
from  the  United  Stales,  and  that  the  said  A. 
W.  Crnlo  did  QOC  swear  the  said  Pahoae  Mar- 
rell,  said  Spnhlica,  and  the  said  Nokos  Fixico 
as  to  the  truth  'of  Ihc  matters  nod  thlnga  set 
forth  In  said  declaration,  afflttavit,  and  certifi- 
cate, contrary  to  the  form  of  tba  statute  In 
such  case  made  and  provided,  and  agaliist  tbe 
peace  and  dignity  of  tbe  United  Stales  of 
America." 

The  third  count  charged  "that  A.  W.  Cruin. 
on  the  4th  day  of  August,  a.  d.  1^92,  at  the 
Creek  Nation,  In  tbe  Indian  country,  within 
the  western  district  of  Arkansas  aforesaid,  un- 
lawfully and  feloniously  did  transmit  to  the 
office  of  the  Commissioner  of  Pensions  of  the 
United  Stales,  the  same  being  an  office  under 
the  government  of  Ibe  Uoited  States,  and  for 
tbe  purpose  of  defrauding  the  United  Stalea.the 
false  and  forged  instrument  of  writing  set  out 
tn  tbe  first  count  of  Ibis  Indictment,  contrary," 


Meurt.  A.  H.  Oakland  and  B.  C  Oai^ 

Und  for  plainiiff  in  error. 

Mr.  Edward  B.  WUtnej^.  Assistant  At- 
torney General,  for  defendant  In  error. 

Mr.  JfUtiee  Harlan  delivered  the  opinloo 
of  tbe  court: 

The  transcript  before  the  murt  muat  be 
taken  to  be  as  certified,  namely,  a  true  and 
complete  copy  of  the  record  and  proceedings 
In  this  case,  ll  appears  from  the  arst  order  of 
record  in  the  trial  court  that  the  defendant 
came  "In  his  own  person,  and  by  his  attorney;" 
that  on  motion  of  ibe  United  Stales,  by  ita  at- 
torney. It  was  "ordered  by  the  court  that  a 
jury  come  to  try  the  Issue  Joined;"  thata  jury 
was  selected,  impaneled,  and  sworn  "to  try  Ibe 
issue  joined,  and  a  true  verdict  render  accord- 
ing 10  tbe  law  and  the  evidence;"  and  that  the 
jury  found  Ibe  defendant  "guilty  'as  [633 
charKed  in  tbe  first,  second,  and  third  count*  of 
tbe  within  indictment" 

Tbe  defendant  moved,  upon  written  graunda 
filed,  to  arrest  tbe  judgment  and  to  set  aside 
the  verdict.  Tbe  grounds  of  thai  motion  all 
related  to  the  sufficiency  of  tbe  several  connta 
of  the  Indictment  The  motion  was  overruled 
as  to  the  second  count,  and  sustained  as  to  the 
firat  and  third. 

Tbe  defendant,  on  a  subsequent  day,  ten- 
dered his  bill  of  exceptions,  embodying  the 
motion  In  arrest  of  Jud^nent,  with  Ibe  groundi 
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therefor,  md  at  tbe  aune  tfme  pnseDled  an 
aaaliniiDeiit  of  eTron. 

The  errors  assigned  bj  bfm  In  the  court  be- 
low, and  nude  part  of  the  record  nere:  1.  The 
orerruliDg  of  the  motloD  la  arrcBi  of  Judg- 
ment upon  the  conviction  on  Ibe  second  couDt 
of  the  indictraenl.  3.  The  rendering  of  judg- 
OKDt  upon  Ihe  verdict  of  guilty  od  tbatcount, 
ind  tbe  sentence  of  imprlwnment. 

When  the  accused  was  brought  Inlo  court, 
after  verdict,  it  was  demanded  of  blm  nhut 
he  bad  or  could  aiy  why  ttie  sentence  of  the 
law  upon  the  verdict  of  gullijt  on  the  second 
count  should  not  be  prouounred  against  him. 
He  replied  Hint  he  bad  nothing  fuctbet  to  say 
(ban  he  had  therelofoie  aaid. 

1.  One  of  Ihe  objecliona  made  to  the  sec 
ood  count  was  that  it  was  incomplete,  and  re- 
ferred in  ao  uncertain,  Indcfioite  manner  to 
documents  set  forth  In  tbe  first  count  The 
reference  to  the  declaration  and  affidavit  set 
forth  in  tbe  Qrat  count  indicated  Ihe  docu- 
meols  that  were  intended  to  be  lacorporated, 
by  reference,  into  tbe  second  count;  and  this 
refereuce  was  not  afficted  by  the  fact  that  tht.- 
first  count  was  defective,  or  by  tbe  fact  thai 
Judgment  upon  that  count  was  arrested.  Od<- 
oount  cnay  refer  (o  matter  !□  a  previous  counl 
so  as  to  iLToid  unnecessary  repetliiou;  and  if 
Ibe  preflous  count  be  defective  or  is  rejected, 
that  circum.xinnce  will  not  vitiate  the  remain 
log  counrs,  if  Che  reference  be  Bufficiently  full 
to  iDCorp^irate  the  mailer  goiog  before  wtib 
that  In  the  count  in  which  tbe  refereuce  U 
made.  HliU  v.  VniUU  Htata,  15»  U.  S,  80». 
B17  [87:  ';2.5,7281. 

0il4|  'i.  Iti'^tBidtbatthesecondcountchargtt 
three  scpnmte.  distloci  felonies,  end  is  tbcre 
fore  mnli;rlnlly  defectife,  within  the  rule  that 
two  offenses  cannot  be  charged  in  tbe  same 
count.  1  Archb.  Criui.  Pr.  &  PI.  95;  1  Bisii. 
Crim.  Proc.  g  4J33.  Undoubtedly  tbe  seclinn 
of  tbe  Revised  Stalutes  under  which  tbe  in- 
dictment wni  framed  embraces  several  dislinct 
acts,  tbe  doing  of  either  of  which  is  punisha- 
ble. It  is  prohibited  either  to  falsely  moke. 
alter,  forse,  or  rnuolerfeit.  or  to  cause  to  be 
falsely  made,  allered,  forged,  or  counterfeited, 
any  deed,  |<ower  of  attorney,  order,  cenlficale, 
receipt,  or  olber  wriilni;  for  tbe  purpose  of  ob- 


i  from  tbe  DDlted  States  any  sum  of 
money.  It  is  also  prohibited  to  any  person  to 
transmit,  or  present  at,  or  CHiise  or  prncure  to  be 
transmitted  io  or  presented  at,  any  office  or  to 
any  officer  of  the  government,  any  deed,  power 
of  attorney,  order,  certiflcnle,  receipt,  or  other 
writing,  in  support  of  or  in  relation  to  any 
account  or  claim  with  tbe  intent  to  defraud  tbe 
United  States,  linowing  Ihe  same  to  be  false, 
altered,  forged,  or  coiinlerfeitwl.  The  second 
count  cttarged  in  subetaDce,  not  only  that  the 
defcDdaol  did  things  aud  each  of  tbem,  the 
doioe  of  which  or  either  of  which  the  statute 
prohibited,  but  also  that  he  caused  the  doing 
of  such  things  and  of  each  of  tbem.  Was  tbe 
count,  thus  drann,  so  defective  as  to  require 
that  Judgment  upon  it  be  arrested? 

In  Are  t.  £fun(,3  Campb.  083,  the  question 
was  whether  a  defendant  might  be  found 
guilty  upon  a  conot  in  an  Information,  -charg- 
1««  U.  S. 


Ing  him  with  harlDg  composed,  printed,  and 
published  a  llbtl.  If  It  were  proved  that  he 
simply  published  but  did  not  compoae  it. 
Lord  Ellenborough  held  that  1(  was  enough  to 
prove  publication.  "If  an  lodlctmeDt,  he 
said,  "charges  that  tbe  defendant  did  and 
caused  to  be  done  a  parlicular  act.  It  la  euougjh 
to  prove  either.  The  distinction  runs  through 
the  whole  criminal  law,  and  it  Is  tovarlamj 
enough  to  prove  so  much  of  the  indictment 
aa  ahoirs  Ibat  the  defendant  has  committed  a 
substantive  crime  therein  specifled."  Chitty 
■ays:  "If  an  Indictment  charge  ihal  the  de- 
fendant did,  and  caused  lobedooe,  a  particular 
act,  itiseDou^b  toprove'ellber.  Thus,  [63S 
under  an  Indlclment  for  forgery  slating  that 
the  defendant  forced  aod  caused  to  be  forged, 
It  suffices  to  prnve  either."  1  Chitty,  Cnm. 
Law,  aSl:  Slark.  Crim.  PI.  S89. 

In  Ratniek  v.  Com.  2  Ya.  Cns.  SSS,  It  was 
beld  that  an  indictment  charging  the  defend- 
ant with  tbe  making  of  certain  base  coin,  of 
causing  and  procuring  such  coin  to  be  made, 
and  of  assisting  io  making  it — three  distinct 
uffenses  »et  out  In  one  count — nns  sufficient 
to  authorize  Judgment  upon  a  general  verdict 
of  guilty. 

So,  in  Com.  V.  Tvek,  20  Pick.  S56,  it  was 
ndjudged  that  a  count  In  an  Indictment  alleg- 
ing that  tbe  defendant  broke  end  entered  a 
sliop  with  intent  Io  commit  larceoy.  and  did 
I  here  commit  larceny,  was  not  double.  In 
rhat  case,  doubt  was  expressed  whether  the 
iibJectioD  Ibat  an  itidictment  conlaining  one 
rnunt  and  embrncing  innre  than  one  uffense 
could  be  tuken  advantage  of  in  arieat  or  on 
error — the  court  observing  that  the  better  opiu- 
ton  waa  that  it  cannot,  and  that  the  appropri- 
ate remedy  of  tbe  accused,  in  order  to  avoid 
tbe  ioconvenience  and  danger  of  having  to 
meet  several  charges  nt  tbe  same  time,  is  a  mo- 
tion to  quash  the  itidictment  or  to  coufine  the 
prosecuior  to  some  one  of  the  charges.  In  an- 
other case,  arisiog  under  a  statute  of  Has**- 
cbusells  makine  It  nn  offense  to  set  up  or  pro- 
mote certain  eibibitions,  without  liccuse  there- 
for, an  indictment  containing  a  single  count, 
and  charging  that  the  defendant  set  up  and 
promoted  a  cerlain  exhlbitioD.  was  sustained 

Svinst  tbe  objection  of  duplicity.  Com.  v. 
mU^etl,  4  Cusb.  74 

Under  a  statute  of  New  Jeraey.  making  it  an 
offense  to  burn  or  cause  to  be  burned  any 
Imrn,  not  parcel  of  a  dwelling  house,  anlndict- 
meoi,  containing  one  count,  charging  that  tbe 
defendant  "burned  and  caused  to  be  burned," 
etc.,  was  sustained  by  the  supreme  court  of 
New  Jersey  in  State  v.  Priet.  11  N.  J.  L.  241. 
255.  Among  other  aulhorilies  tbe  court  cited 
Slarkie,  who  says:  "It  Is  the  usual  practice 
to  allege  offenses  cumulatively,  both  at  com- 
mon law  and  under  tbe  description  contained 
in  penal  statutes;  as  tbat  the  defendant  pub- 
lished and.  caused  to  be  published  a  certain 
lit>ell  that  be  forged  and  caused  to  be  forged, 
etc."    Slark.  Crim.  PI.  271. 

■8o,  under  a  statute  of  Pennsylvania.  [636 
making  it  BO  oflense  for  supervisoraofblgnwayl 
to  neglect  to  open  or  repair  a  public  highway. 
It  waa  held  proper  to  charge  In  one  count  the 
neglect  to  open  and  repdr  such  highway,  the 
conn  obaerving  that  the  oftensea  of  not  opening 
lOM 
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■Dd  not  KiMtriDK  were  of  fbe  Bame  cbkncter 
tod  descrlptioD,  it  JDileed  tbe;  were  diiUnoL 
Bdge  T.  Com.  7  Pa.  B7S.  STB. 

We  are  of  opinioTi  that  tbs  objeclion  to  tbe 

•ecotid  count  upon  tbe  grnund  of  duplicity 
WM  property  overruled.  Tbe  evil  IhaL  Con- 
greas  iDleoded  to  reacb  was  tbe  obtain  log  of 
moDey  Trom  tbe  XTnited  States  by  means  of 
fraudulent  deeds,  powen  ot  attomeyi,  orders, 
ceniflcatea,  reccipis.  or  otber  wiitloga.  Tbe 
tlAtute    was    dirrcled  Bgainat  certain  defined 


vnl  speciQed  tblnn,  eacb  baring  reference  to 
tbst  object,  Bboula  be  punished  by  Imprison 
ment  ot  bard  labor  for  a  period  of  not  less 
tban  five  years  nor  more  than  ten  years,  or  by 
iinpriBonmeot  for  not  more  tban  Ave  yeera  and 
ft  fine  of  not  more  tban  |1,000.  We  per- 
ceive no  sound  reason  wby  tbe  doing  of  tbe 
prohibited  thing,  In  eacb  and  all  of  tbe  pro- 
hibited modes,  may  not  be  charged  in  one 
count,  so  that  ibere  may  be  a  verdict  of  guilty 
upon  proof  tbat  tbe  accused  bad  done  an;  one 
Of  tbe  tbings  conslltutiag  a  substantive  crime 
ODder  tbe  statute.  And  tbta  is  a  view  allo- 
gelber  favorable  to  sn  accused,  who  pleads 
not  guilty  (0  the  charge  contained  In  a  single 
count;  for  a  judgment  on  a  general  Terdict  of 
guilty  upon  tbat  count  will  be  a  bar  to  any 
further  prosecution  In  respect  of  any  of  tbe 
matters  embraced  by  IL 

8.  But  an  objection  la  made  to  the  proceed- 
ings In  tbe  court  below,  wblch  Is  of  a  serious 
character. 

The  record  does  not  show  tbat  the  accused 
was  ever  formallyarraigTied.  ortbat  he  pleaded 
to  tbe  indictment, unleaa  all  that  is  to  beinferred 
simply  from  tbe  order,  made  at  tbe  begin- 
ning of  tbe  trial  and  as  soon  as  tbe  accused  ap- 
pearMl,  reciting  thai  tbe  jury  were  selected. 
Impaneled,  ana  sworn  "to  try  the  issue  joined. 
and  from  the  statement  In  the  bill  ot  excep- 
tions tbat  tbe  Jury  were  "sworn  and  charged 
to  try  tbe  "iBsuea  joined  "  What  tbat  [637 
Issue  was  Is  not  disclnsed  by  the  record. 

Tbe  government  does  not.  in  terms,  claim 
tbat  it  was  uonecessary  for  the  defendant  to 
plead  to  tbe  Indictment.  But  It  assumes  (al. 
though  tbe  record  does  not  atate  such  to  be 
tbe  fact)  tbat  tbe  defendant  pleaded  not  guilty, 
and  contends  tbat  tbe  omission  to  record  that 
plea  is  onlv  a  clerical  error  which  did  not 
prejudice  bis  substantial  rigbis. 

By  U.  8.  Rev.  Stat.  %  1025,  It  is  declared 
that  "no  Indictment  found  and  presented  by  a 
grand  jury  in  any  district  or  circuit  or  olhet 
court  of  tne  United  Stales  shall  be  deemed  In- 
aufficient,  nor  shall  the  trial,  judgment,  or 
olber  proceeding  thereon  be  affecled  by  lea- 
Kon  of  any  defect  or  Imperfection  in  matter  of 
form  only,  which  shall  not  tend  to  the  preju- 
dice of  tbe  defendant." 

Is  It  a  matter  of  form  only  wbelhet  tbe  ac- 
cused pleads  or  does  not  plead  to  an  Indict- 
ment for  an  infamous  crime?  If  It  be  not  a 
matter  of  form,  then  It  would  seem  that  if 
convicted,  the  fact  tbat  tbe  accused  did  plead 
should  clearly  appear  from  tbe  record,  and  not 
be  left  to  mere  loference  arising  from  a  gen- 
eral recital  that  tbe  jury  were  sworn  lo  try  and 
dM  try  "the  issue  joined,"  wt  ho  't  stating 
what  was  such  imu.  While,  as  s.  Id  in  Poinlir 
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preted  together,  so  that,  if  possible,  effect  bo 
given  to  all,  and  ft  deficiency  In  one  part  of  It 
aupplied  by  what  appears  elsewhere,  it  was 
there  held  tbat  "the  record  of  a  criminal  caao 
must  atate  what  will  affirmatively  show  tbe  of- 
fense, tbe  steps  without  which  the  aentenoa 
cannot  l>egood.  and  the  sentence  Itself." 

In  capital  or  other  Infamous  crimes  an  ar- 
ralgnment  has  always  t)een  regarded  as  a  mat- 
ter of  substance.  "The  arrai^ment  of  lh« 
prisoner,"  Lord  Coke  said,  "  is  to  take  order 
tbat  be  appear,  and  for  tbe  certainty  of  (he 
person  to  hold  up  his  hand,  and  to  plead  x 
sufficient  plea  to  tbe  indictment  or  other  rec- 
ord,"   Co.  Lilt.  S68a, 

According  to  Sir  Matthew  Hale,  the  arraign- 
ment consists  of  three  parts,  one  of  which, 
after  tbe  prisoner  has  wen  called  to  the  bar, 
and  informed  of  tbe  charge  agaiuit  him,  is  tbe 
'"demanding  of  him  whetherbe  lBguiltT{038 
or  not  guilty:  and  if  be  pleads  not  guilty,  the 
clerk  Joins  issue  with  him  ml.  pnl,  and  en- 
ters the  prisoner's  plea:  then  he  aemanda  bow 
he  will  be  tried,  the  common  answer  is  bv 
Qod  and  the  country,  and  thereupon  tbe  clerk 
enters  pro  m  and  prsys  to  Qod  to  send  bim  ft 
good  deliverance."  2  Hale,  P.  C.  219  So. 
fn  Blacksione:  "To  arraign  is  nothing  elie 
but  to  call  Ihe  peraoj  to  tbe  bar  of  ibe 
court  to  answer  the  matter  charged  upon  him 
in  Ihe  indlctmenL  .  .  .  After  which  [after 
the  indictment  is  read  to  tbe  accused]  it  is  to 
be  demanded  of  htm  whether  be  is  suilty  of 
tbe  crime  whereof  be  stands  indicled,  or  not 
guilty."  4  Bl.  Com.  82».  3S8,  841.  Chitiy 
says;  "Tbe  proper  mode  of  stating  the  ar- 
raignment on  tbe  record  is  in  this  form,  'and 
tieing  brought  to  tbe  bar  here  in  his  own 
proper  person,  be  is  committed  lo  tbe  marshal.' 
etc.  And  being  asked  bow  be  wilt  acquit  him- 
aelf  of  the  premises  (in  case  of  feluny,  and  of 
high  treason  in  case  of  treasonl  iibove  laid  to 
his  charge,  saitb,'  etc.  If  this  statement  be 
omitted,  it  seems  the  record  will  be  erroneous" 
1  Chitiy,  Urim.  Law,  •419. 

The  importance  attached  to  the  proper  ar- 
raigntnenl  of  one  accused  of  felony,  including 
tbe  demand  upon  bim  to  pieud  to  the  iodlct- 
ment,  was  illustrated  in  Com.  v.  Naitls,  2 
Mau.  808,  816.  That  was  a  case  of  murder. 
Tbe  accused  was  arraigned  lieforc  one  of  the 
justices  of  the  supreme  judicial  court  of  Mav 
sacbusetts.  He  pleaded  not  guilty,  and  put 
himself  for  trial  upon  the  counlry.  Tbe  plea 
was  recorded,  and  counsel  was  ai^gued  to  him 
at  bia  own  request.  On  a  subsequent  day  the 
prisoner  was  brought  Into  court,  three  Justices 
being  present,  antTtbe  clerk  having  been  di- 
rected to  arraign  him,  he  informed  tbe  court 
that  the  prisoner  had  been  arraigned  and  h^d 
pleaded  not  guilty.  Tbe  prisoner  mode  no  ob- 
jection to  proceeding,  and  be  was  convicted. 
The  question  arose  whether  the  conviction  wta 
valid  under  a  statute  then  In  force  which  pro- 
vided that  "all  Indictments  wblch  may  be 
found  for  any  capita!  offense  shall  tie  bewd, 
tried,  and  determined  eiclusively  Id  the  cotirti 
which  are  to  be  bolden  puisuani  to  tbe  9d  sec- 
tion hereof  by  *lhree  or  more  of  Ibe  said  [639 
justices."  Chief  JusiicePatsoniBaid:  "Weere 
«U  of  opinion  that  the  power  of  liearlng,  tr- 
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Ids;,  aod  delennlnlng.  ■■)  iDdfctmenl  for 
capitai  offense  Includes  a  power  to  arraiKQ  a 
prUODer,  and  U>  record  his  plea.  It  is  tbere- 
lore  one  of  (be  power*  wbich  Uie  courr.  wben 
bolden  by  one  judge,  ie  restnfoed  from  exer- 
«UlDg.  Conwquenilf  tbe  amigaiDent  of  a 
ptifoDer,  and  bu  plea,  were  cnt  eoramjudice." 
Aiain:  "No  possible  iaconveuleuce  baa  re- 
sulted to  tbe  priiooer  from  tbe  proceedings  In 
tbfi  case.  His  plea,  tbal  waa  recorded,  was 
tbe  moti  favorable  plea  be  could  bare  pleaded; 
and  wben  tbe  jury  were  called,  be  made  do  ob- 
jection 10  proceed  In  Ihe  trial  of  bis  issue,  but 
aasented  by  makicg  hh  cballenget.  But  an 
objeciicD.  founded  in  h  want  of  juilMtictlon, 
bowever  small,  and  from  wblch  no  inconveD- 
tence  baa  arisen,  is  not,  ia  capital  cases,  taken 
«wa7  by  an  Implied  assent" 

In  flHg^  V.  Fiople,  81  HIch.  471,  wbfcb  was 
an  Indictmeat  for  larceny,  tbe  record  did  noi 
sbow  Ibat  Ibe  accused  bad  been  arraigned  or 
tbfti  SDv  plea  was  made  or  entered  of  record. 
Mevetthcless  he  waa  convicted  and  sentenced 
to  tbe  House  of  Correction.  Tbe  court,  speak- 
ing  by  Cbief  Justice  Graves  (Justices  Cooley 
and  Campbell  concurring),  said:  "Tbe  Altor- 
nej  Qeneral,  wbilst  admitltng  Ibat  an  arraign- 
meni  and  plea  were  Indispensdlile,  as  of  course 
they  were,  submits  to  tbe  court  wbetber,  in  tbe 
■bKDce  of  any  express  mailer  in  tbe  record  as 
returned  lo  sbow  tbe  contrary,  it  ouglic  not  to 
be  intended  t bat  botb  proceedlDgs  \vere  actu- 
ally bad.  An  anaignment  and  plea  being  im- 
peratively  required,  the  recital  of  tbem,  if  they 
were  taken,  was  a  necessary  ingredleni  of  the 
record."  Tbe  judgment  was  reversed,  Ibat  Ibe 
accused  miehl  t>e  lawfully  arraigned  or  otber- 
wise  dealt  wiib  agreeably  to  law. 

The  supreme  court  of  Wisconsin,  In  a  case 
of  inisdemeaD'ir.  said:  "The  record  in  ibis 
ease  fails  to  sbow  any  issue  which  tbe  jury 
were  called  upon  to  iiy.  It  is  (be  business  and 
duty  of  ibe  prosecuting  offlcer  of  tbe  govern- 
ment to  move  on  tbe  trial  of  criminal  cases  and 
to  see  that  tbe  proper  issue  be  made  up.  It 
may  be  probable  that  the  defendant  in  lh&  case 
wasperfectly  aware  of  tbe  offense  vvitb  wbich 
0401be  was  charged.  *Il  appears  that  be  con- 
■enied  to  go  to  trial,  but  ■  inal  of  what  did  be 
consenttoT  Bewasarresledaudbeldlncustody 
tinder  the  process  of  tbe  court.  It  was  hh 
rigbt  lo  be  informed,  and  It  was  tbe  duty  of 
the  government  lo  Inform  bim,  of  tbe  accusa- 
tion apninst  bfra.  Tbis  is  done  by  arraign- 
ment and  requiring  the  defendant  to  plead. 
It  is  true,  this  right  of  arraignment  may.  in 
minor  otTenses,  be  waived,  but  a  plea,  an  issue, 
is  absolutely  essential.  Nor  can  we  supplir  an 
issue  corresponding  to  tbe  verdict  when  the 
record  is  entirelv  silent  on  Ibe  subject."  Doug- 
taut.  atatt.sViU.  821. 

In  Peoplt  V.  Ceriett.  28  Cal.  838,  880,  it  ap- 
peared that  tbe  defendant.  Indicted  for  grand 
[arceny.  asked,  when  brought  into  court,  a 
separate  trial,  which  wasgranted:lbe  jury  were 
Impaneled:  witnesses  were  introduced  by  himi 
the  case  waa  argued  by  bis  counsel:  and  the 
jtiry,  baving  been  charged  by  tbe  court,  ~ 
turned  a  veiBtct  of  guilty.  Tbe  supreme  cc 
of  California  said:  "If  the  defendant  bad, 
any  time  anterior  to  tbe  trial,  plead  not  guilty, 
the  defects  In  the  arraignment,  or  rather  the 
omission  to  arraign,  might  have  been  cured  on 
I6S  U.  8. 


the  ground  of  waiver.  Bat  neither  the  motion 
of  defendant  for  a  separate  trial,  nor  the  inUo- 
ductioD  of  witnesses  oy  bim.  nor  tbe  fact  Uiat 
the  case  was  argued  on  his  behalf  to  Ibe  jury. 
nor  did  all  of  them  combined,  cure  the  want 
of  a  plea.  There  waa  not  only  no  arraignment, 
but  over  and  beyond  that  there  was  no  Issue 
for  tbe  Jury  lo  Iry.  Not  only  did  tbe  defend- 
ant not  plead,  but  inasmuch  as  the  statute  op- 
Eorlunity  for  pleading  was  never  extended  lo 
im,  be  was  never  under  any  obligation  to 
plead.  A  verdict  in  a  criminal  case  where 
there  has  been  neither  arraignment  nor  plea  is 
a  nullity,  and  no  valid  judgment  can  be  ren- 
dered thereon.  And  so  is  a  verdict  rendered 
upon  a  plea  put  In  by  tbe  attorney  of  a  party 
indicted  for  B  felonlouB  assault  with  intent  to 

In  State  t.  Ilugha,  1  Ala.  SSS,  6S7,  It  was 
held  to  be  error  lo  swear  the  jury  to  pass  upon 
tbe  guilt  or  Innocence  of  the  accused  beforo 
caihog  upon  bim  to  plead.  Tbe  court  said 
that  until  the  prisoner  was  called  on  tor  bis 
plea,  it  could  not  be  know  u  wbelber  there  would 
be  an  issue  of  fact  for  tbe  jury.  *or  what  [H41 
the  iasue  (if  anyl  might  be;  that  Ihe  prisoner, 
instead  of  submitting  tbe  question  of  his  guilt, 
might  have  pleaded  in  abatement,  or  have  pre- 
sented to  tbe  court  legal  objectiona  to  Ibe  in- 
dictment; and  that,  though  a  formal  arraign- 
ment of  one  charged  with  a  criminal  offense 
may  not  be  Indispensable  to  the  regularity  of 
a  conviction,  it  was  clear  that  tbe  case  must  be 
put  In  a  condition  for  trial  before  the  Jury  is 

In  SitTtorunu  v.  Slate,  24  Miss.  602,  61],  612, 
which  was  an  indictment  for  buying  certain 
goods,  knowing  Ihem  to  be  stolen,  the  court 
said:  "The  record  does  not  show  that  thepris- 
oner  waa  arraigned  or  that  he  plead  to  the  in- 
dictment. In  tdala  for  minor  offenses  a 
formal  arrsignment  in  practice  is  generally 
dIspenHed  with.  In  such  cases,  where  tbe  de- 
fendant has  plesd  to  the  indictment,  an  ar- 
raignment will  be  presumed.  But  a  patty,  be- 
fore he  can  be  put  upon  bis  trial,  must  plead 
to  tbe  indictment.  In  dvil  proceedings  It  is 
error  to  aubmit  a  cause  lo  tbe  Jury  without  an 
issue  in  fact  having  been  made  up  by  parties. 
In  prosecutions  for  offenses  it  must  be  equally 
erroneous  to  put  a  party  upon  bis  trial  unless 
he  has  taken  issue  upon  tbe  charge  by  pleading 
to  the  indictmeot." 

In  Boaen  v.  State,  108  Ind.  411,  418,  tbo 
court  said:  "tjndertbedecisiooaof  tbis  court 
it  can  no  longer  be  recognized  as  a  subject  of 
coniroversy  thai  where  the  record  in  a  crim- 
inal case  fails  to  disclose  alQrmatively  that  a 
plea  10  the  Indictment  waa  entered,  either  by 
or  for  the  defeodant,  such  record  on  its  face 
shows  a  mistrial,  and  that  the  proceeding  was 
consequently  erroneous,  to  say  the  least." 

In  AyUtiwrtk  t.  Peoplt,  6£  III.  801,  which 
was  an  indictment  for  a  misdemeanor,  tbo  rec- 
ord failed  to  show  that  tbe  accused  was  ever 
arraigned  or  pleaded.  The  supreme  court  of 
Illinois  said:  "Tbe  record  should  also  show 
that  tbe  plea  of  notgullty  was  entered.  Wltb- 
out  it  there  Is  nothing  for  the  jury  to  try. 
Jobnton  V.  flwpie,  88  Tl.  814."  The  judgment 
was  reversed.  In  the  subsequent  case  of 
Botkint  V.  PaepU,  84  111.  87, 8S  Am.  Rep.  438, 
wbkh  waa  SD  Indictment  for  larceny,  the  court 
f-  I    1101 
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Mid:  "It  appears  froin  the  reooitl  tbat  de- 
teBdant  'waived  arralKQineiit,  copy  of  Icdtct- 
ment.  lUI  of  juron  and  wiUiesseB.'  etc.,  but  r  ~ 
04;S]plea  of  any  kind  WBB  entered.  'So  far 
tllia  record  discloMS,  do  plea  nas  entered  before 
the  accused  was  placed  oo  trial.  On  the 
tboiitj  of  tbe  former  decision!  of  ttaji  court, 
tbiB  was  error,  Johnton  t.  People,  tupra; 
Yundt  V.  PeopU.  65  III.  872.  It  was  beld  \a 
tbose  esses  thai,  wilboutao  Issue  formed  there 
could  be  Dothlog  Ut  Iry  aod  Ibe  party  coo- 
vicled  cnuld  not  properly  be  sentenced.  So, 
Id  Parkinton  v.  ftopfe,  183  III.  401,  403,  10  L. 
R.  A.  01,  wMcb  was  an  Indictment  for  a  felony: 
"There  must  be  a  plea;  and  If  atrial  i.s  bad. 
and  DO  plea  of  anv  kind  is  tmerposed  and 
tbown  b^  tbe  record,  It  is  revetsible  error," 

In  Stale  v.  Chenier,  82  La.  Ann  103,  wblch 
was  an  iidlctment  for  rape,  the  accused,  after 
the  trial  commenced,  was,  by  order  of  court, 
arraigned,  and  hia  plea  made.  TUe  trial  then 
proceeded  under  the  direction  of  the  court. 
The  supreme  court  of  Louisiana  said:  "We 
cannot  saorlloD  sucb  a  departure  from  nocient 
landmarks  In  criminal  procedure.  Tbe  pris- 
oner must  be  arraigned  and  must  plead  to  the 
Indictment  befnre  the  case  cau  be  set  down  for 
trial  or  tried.  It  may  be  tbat  in  this  particular 
case  DO  prejudfce  was  wrought  lo  tbe  accused. 
Still  we  Ibink  it  unsafe  to  aaactlon  sucb  Irregn- 
laritles  in  capital  cases." 

In  Ray  t.  I'eorU,  6  Colo.  331,  wblch  waa  an 
Indictment  for  forgery,  it  was  assigned  for 
error  that  the  accused  never  was  arralirtied,  and 
that  he  never  pleaded  or  was  required  to  plead 
to  tbe  indictment.  Upon  these  points  the 
record  was  sileot  The  statutes  of  Colorado 
required  all  criminal  trials  to  be  conducted  ac- 
cording  lo  tbe  course  of  tbe.  common  law,  ex- 
cept where  a  different  mode  ia  pointed  out. 
Tbe  courL  held  that  without  an  issue  there  was 
DOlhlnK  to  try,  and  if  tbe  record  failed  to  show 
■n  arralgnmeot  and  plea  prior  to  trial  the  pro- 
oeedine  wiia  a  nullily. 

In  Statf  V.  Vnnhaok,  88  Mo,  106,  the  su- 
preme court  of  Missouri , reversed  a  Judgment 
of  conviction  because  tbe  record  did  not  show 
an  arraignment  and  plea  of  not  guilty,  ob- 
serving that  tbe  error  was  a  fatal  one,  and  that 
It  was  for  the  legislature,  and  not  the  court,  to 
change  tbe  law  on  the  subject. 

To  the  same  general  effect  are  State  v,  Wii- 
ton.  43  Kan.  5B7:  Jefermn  v,  State.  34  Tei. 
643]  App.  *535:  Bidt*  v.  ^nU,  ill  Ind.  402; 
State  V.  A<ju,  68  Mo.  264;  StaU  v.  Simnien, 
58  Mo  834. 

The  American  treatises  upon  criminal  law 
ate  to  1  be  same  effect.  Bishop  says:  "Itislnid 
down,  in  agcneral  way,  tbat  the  arraijpment 
BDd  plea  are  a  necessary  part  of  the  pTOcee<lings, 
without  which  there  can  be  no  valid  trial  ana 
Judgment.  With  the  consent  of  tbe  court  the 
prisoner  may  waive  the  reading  of  the  indict- 
ment, though,  without  waiver,  it  wilt  be  read, 
even  where  he  has  been  furnished  with  a  copy. 
And  as  the  object  of  tbe  arraignment  la  to 
obtain  the  pica,  if  the  prisoner  voluntBrlly 
makes  It  witbout,  and  it  Is  accepted  by  the 
court,  nolbing  more  ia  required.  But  without 
pies  there  can  be  no  valid  trial.  Nor  will  the 
ptoceedlnK  be  rendered  good  by  the  fact  that 
tbe  defenaaot  went  to  trial  voluntarily  and 
without  objection,  huowiog  there  waa  no  plea. 
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be  before  tbe  jury  are  iirnrn:  aficT- 
ward  the  plea  comes  too  late."  1  BUhop, 
Crim.  Proc.  8d  ed.  S  738.  "There  can  be  no 
trial  on  the  merita  without  a  pica  of  not  guilty." 
1  BUbop,  Crim.  Proc.  8d  ed.  §  801.  Whar- 
ton: "When  brought  to  the  bar  in  capital  oisea. 
and  at  strict  practice  in  all  caws  whatever,  tbe 
defendant  is  formally  arraigned  by  the  reading 
of  the  indiclment  and  the  calling  on  him  for  a 
plea.  .  .  .  Tbe  right  of  arraignment  on  ft 
criminal  trial  may.  in  some  cases,  t«  waived, 
but  a  plea  is  always  easeDtlal."  1  Am.  Crim. 
Law.  §  080. 

Without  citing  other  authorities  we  think  it 
may  be  stated  lo  be  tbe  prevailing  rule  In  this 
country  and  in  England,  at  least  in  cases  of 
felony,  that  a  plea  to  tbe  indiclmeol  is  oetxs- 
aary  before  Ibe  trial  can  be  properiy  com- 
menced, and  that  unless  thia  fact  appears 
afflrmstirely  from  the  record  the  judgment 
cannot  be  auslained.  Until  tbe  accused  pleads 
to  the  indictment  and  thereby  indicate!  the 
is«ue  submitted  by  bim  for  trial,  there  is  noth- 
ing  for  the  jury  to  try:  and  the  fact  that  the 
defcmlBDi  did  so  pleaa  should  not  Ite  left  to  be 
inferred  from  a  general  recital  in  souft  order 
that  the  jury  were  sworn  lo  "try  the  Issue 
joined,"  Tlie  record  should  be  a  |>ermaneot 
meoiorialof  wliat  whs  tbe  issue  tried,  and  show 
whether  the  judgment  whereby  it  waa  pro- 
posed lo  take  Ibe  life  of  the  accused  or  lo  de- 
prive bim  of  his  litjerty,  wrw  insccordaucewith 
tbe  lawof  nbe  land.  In  Hopi  v.  JJlnhAQ^^ 
llOU.  8.  574,  678  [28:  262.  2661,  Ibis  court. 
observing  tbat  the  public  has  an  interest  in  the 
life  and  liberty  nf  an  accused  person,  said: 
"Neither  can  be  lawfully  taken  except  iu  the 
mcde  prescribed  by  law.  That  which  the  law 
makes  essential  in  proceedings  iDTolving  tbe 
deprivation  of  life  or  liberty  cannot  be  dis- 
pensed with  or  affected  by  tbe  consent  of  tbe 
accused,  much  less  by  bis  mere  failure,  wiien 
on  trial  and  in  custody,  to  object  to  unauthor- 
ized methods," 

Tbe  views  we  have  expressed  would  seem  to 
be  tbe  necessBry  result  of  C.  S.  Hev.  Stat. 
^  1033,  which  provides;  "When  any  person 
indicted  for  an  offense  against  tbe  Colted 
Slates,  whether  capital  or  otherwise,  upon  his 
arraignment  stands  mute  or  refuses  to  plead  or 
answer  thereto,  it  shall  be  the  duty  of  tbe 
court  to  enter  the  plea  of  Dot  guilty  on  bis  be- 
half in  the  same  manner  as  if  he  bad  pleaded 
not  guilty  thereto.  Aod  when  tbe  party  plead* 
~ot  guilty,  or  such  plea  is  entered  as  aforesaid, 
le  cause  shall  be  deemed  at  issue,  aud  shall, 
Itbout  further  formoi  ceremony,  be  tried  by 

Thia  statute  is  based  on  the  act  of  April  80, 
1790,  li  30  (1  Stat,  at  L.  119}.  the  act  of  March 
"   182S,  g  14  (4  Slat,  at  L.  1  IB),  and  the  act  of 

»rch  8.  1886,  S  4  (4  Stat,  at  L  777).  It  pro- 
ceeds upon  tbeeatablished  principle  tbat  before 
a  criminal  trial  can  he  legolly  commenced 
there  must  be  an  issue  to  try,  and  that  a  plea 
ir  for  the  accused  is  essential  to  the  forma- 
of  the  Issue.  And  tbe  section  above  quoted 
requires  tbe  entry  of  the  plea  before  the  trial 
commences.  Where  the  crime  charged  Is  In- 
famous in  Its  nature,  are  we  at  liberty  to  guess 
that  a  plea  was  made  by  or  for  lbs  accused, 
and  then  guess  again  as  to  what  was  the  natur* 
of  that  pleat 
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Neither  lound  reuoD  nor  public  policy  jus- 
tifle*  bd;  departure  frum  settled  prmclplfs  ap- 
plicftble  in  criminBl  proBecutioDfl  for  infaoiouf 
Crimea.  Even  If  there  were  a  wide  divergence 
kmODft  the  autbocitiea  upon  thia  subject,  aatetj 
UcB  Id  adbering  lo  i;sEablUhed  monies  of  pro- 
cedure devised  for  the  security  of  life  and  lib- 
eity.  Norougbi  ibe  courts  iuthefrabborreace 
of  crime,  nor  because  of  their  auiietj  to  euforce 
the  law  against  crirniuali,  to  couuleoance  the 
carelesamaDDena'A'hich  the  records  of  casei  iu- 
TDlTiu^lhelifeorlibprlf  of  an  accused  are  often 
04fi] 'prepared.  Before  a  court  of  laat  resort 
sCirinB  B  judgment  of  conviction  of  at  lesat  au 
Infamous  crime,  it  ehould  appear  affirmatively 
from  the  record  that  every  step  Decessary  to 
the  validity  of  the  sentence  baa  been  taken. 
That  cannot  be  predicated  ot  the  record  now 
before  us.  We  may  bave  a  belief  tlisl  the  ac- 
cused, in  the  present  case,  did.  In  fact,  plead 
not  guilty  of  the  chuiges  against  him  in  the  in- 
dictment. But  this  belief  IS  not  founded  upon 
any  clear,  dUtiDCl,  affirmative  Btatemenl  of 
record,  hut  upou  inference  merely.  That  'will 
not  xufflce.  We  are  of  opinion  tbat  the  rule 
lequlriDg  the  record  of  a  trial  for  an  Infamous 
crime  to  show  afflrmatlvely  that  It  was  de- 
manded of  the  accused  to  plead  to  the  Indict- 
ment, OT  that  he  did  so  pleud.  is  not  a  matter 
ot  form  ODly.  but  of  sutMtaace  In  the  adminis- 
tration of  Ibe  criminal  law;  consequently,  r"'' 
s  defect  in  Ibe  record  of  a  criminal  triHl  ii 
cured  by  U.  B.  Rev.  Blal.  §  1025,  but  Involves 
th$  substantial  rights  of  the  accused. 

It  ia  true  that  the  ConatitulJon  does  not,  In 
terms,  declare  tbat  a  person  accused  of  crime 
cannot  be  tried  until  it  be  demanded  of  bim  that 
be  plead,  or  unless  he  pleads,  to  the  indictment. 
But  It  does  forbid  the  dcprivatiou  ot  liberry 
without  due  process  of  law;  and  due  process 
of  law  requires  Ihat  the  accused  plead,  or  be 
ordered  lo  plead,  or.  In  a  proper  case,  that  a 
plea  of  not  guilty  be  Qled  for  bim,  before  bis 
trial  can  riehtfully  proceed;  and  the  record  of 
his  conviction  should  show  distmclly.  and  not 
by  Inftreoce  merely,  tbat  every  stop  Involved 
hi  due  process  of  law  and  essential  to  a  valid 
trial  was  taken  in  the  trial  court;  otherwise  Ibe 
Judgment  will  be  erroneous.  The  sU);gestiob 
tbat  Ihe  trial  court  would  not  bave  staled.  In 
its  order,  that  the  jury  was  sworn  to  try  and 
tried  "  the  issue  joined,"  unless  Ihe  defendant 
pleaded,  or  was  ordered  to  plead,  to  the  lodict- 
Dieiit,  cannot  be  made  the  haais  of  judicial  nC' 
Hod  without  endangering  the  just  and  orderly 
administration  of  the  criminal  law.  The  pres- 
ent defendant  may  be  guilty,  and  may  deserve 
the  full  punishment  Imposed  upon  him  by  the 
Bpnterce  of  the  trial  court.  But  11  were  better 
tbst  he  should  escape  allogetber  than  that  the 
court  sbould  sustain  a  judgment  of  conviction 
046j  of  an  infamouscrime  'where  the  record 
does  oat  clearly  show  tbat  there  was  a  valid  trial. 

The  Judgment  i*  rmefted  and  the  case  Is  re- 
manded tbat  the  defendant  may  Ite  properly  ar- 
raigned and  plead  to  the  Indictment,  and  for 
further  proceedings  in  conformity  with  law. 

Mr.  Jvttiet  PeoUuun  dlasenllng: 
I  dissent  from  ibe  judgment  of  ttie  court  In 
this  case.  It  seems  lo  me  to  proceed,  not  alone 
upon  the  merest  technicality,  but  also  upon  an 
nnwarniDled  presumption  of  error  arising  from 
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the  abaeDce  of  a  formal  Btalement  In  the  record 

showing  tbat  the  defendant  was  duly  arraigned 
aod  pleaded  not  guilty,  although  the  iufereuce 
that  he  was  so  arraigned  and  that  be  did  thus 
plead  seems  to  bo  plain  from  the  facts  which 
the  record  discloses.  At  a  certain  period  of 
English  history,  when  an  accused  person  bad 
no  rjgbt  to  be  represented  by  counsel,  and 
when  the  puulsbments  for  crimes  were  so  se- 
vere as  to  shock  the  sense  of  jiuitce  of  maoy 
judges  wbo  administered  the  criminal  law,  it 
was  natural  that  technical  objections  which, 
perhaps,  alone  stood  between  ibe  criminal  and 
the  enforcement  of  a  most  severe  if  not  cruel 
penalty,  should  be  accorded  great  weight,  and 
that  forms  and  modes  of  procedure,  having 
really  no  connection  with  the  merits  of  a  par- 
ticular case,  should  be  in.iisled  upon  aa  a  sort 
of  bulwark  of  defease  against  proseculiona 
which  might  otherwise  be  successful,  and  which 
al  the  same  time  ouabt  not  to  succeed.  Tbese 
times  bave  passed  and  the  reasons  fr>r  the  airlct 
and  slavish  adherence  to  mere  form  have 
passed  with  them. 

In  this  case  there  cannot  be  a  well-founded 
doubt  thai  the  defendant  was  arraigned  and 
pleaded  not  guilty.  The  presumption  of  that 
fact  arises  from  a  perusal  of  the  record  and  it 
is.  as  it  seems  to  me,  conclusive.  There  is  no 
presumption  in  favor  of  defendant  upon  a 
criminal  trial,  eicepting  that  of  Innocence. 
Error  In  the  court  is  noi  presumed,  but  must  tw 
shown.  A  presumption  tbat  proper  forma  were 
□milted  is  not  *io  be  made.  There  must[047 
be  at  least  some  evidence  to  show  il.  And  yet, 
because  the  record  fails  to  make  a  stalcmen'l  in 
terms  tbat  the  defendant  was  thus  arruigoed 
and  did  so  plead,  ttiU  judgment  is  to  be  re- 
versed, and  that,  too.  without  au  alleiintlon  or 
even  a  pretense  that  the  defendant  bus  -suffered 
any  Injury  by  reason  of  any  alleged  defi'Ct  of 
the  character  lu  question.  1  think  iuch  a  re- 
sult most  deiilorable. 

The  record  scis  out  the  fndlclmeut.  Ii  then 
shows  that  llis  district  attorney  for  the  Iniled 
States  appeared  In  court  and  the  defendant,  in 
his  own  person  and  by  bis  attoruey,  also  ap- 
peared, and  then,  on  motion  by  the  district  at- 
torney. It  is  ordered  by  the  court  that  a  jury 
come  to  Iry  the  issue  joined,  and  a  jury  Is  duly 
selected,  impaneled,  and  sworn  lo  try  the  issue 
joined,  and  a  true  verdict  to  render  acordiag 
10  tbe  law  and  ibe  evidence.  The  irinl  pro- 
cerils  and  the  jury  return  a  verdict  tbat  the  di 
fenrlunt  is  gulity  as  charged  in  tbe  first,  second, 
and  third  counts  of  tbe  indictnienl.  In  the 
hill  of  exceptions,  a  document  prepared  by  tbe 
defendant,  il  Is  also  asserted  that  a  jury  was 
impam-led,  sworn,  and  charged  to  Iry  the  issues 
jouied  in  the  cause.  Can  there,  from  these 
(acts,  be  a  doubt  founded  upon  any  fair  pre- 
sumption that  tbe  defendant  bad  been  arraigned 
and  had  pleaded  not  guilty! 

That  the  plea  was'  of  inat  nature  must  be 
presumed  from  tbe  fact  that  the  Jury  was  sum- 
moned to  try  the  issue,  and  that  upon  tbe  trial 
ot  such  Issue  tbe  defendant  was  convicted  on 
the  first,  second,  and  third  counts  of  tbe  In- 
dictment. The  evidence  stated  In  tbe  bill  of 
exceptions  Is  directed  solely  lo  the  issue  of 
guilt  or  innocence.  It  woiild  be  wholly  Im- 
material upon  any  other  Issue,  and  it  Is  also  of 
sucb  a  nature  u  to  show  beyond  all  ralioual 
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doubt  [list  It  «M  received  upon  the  trial  of  the 
iMue  raised  bj  a  plea  of  DOt  fta'l'J-  No  otber 
pregumplioD  tban  tbst  bd  anvlgament  and  a 

Se&  of  Dot  tniilty  had  been  iDterpcMed  couM 
am  such  a  record  be  reaMnably  indulged  In, 
The  record  further  shows  a  molloD  made  Is 
arrest  of  jadpnient  and  the  grouoda  thenioF, 
UUOQfc  which  DO  mentioD  ta  made  of  any  al- 
leged failure  to  arraign  the  defendant.  The 
motion  <B  «ut(alDed  as  to  the  fint  and  third 
counts  of  the  tnilictment.BQd  orerruled  aaloibe 
94  8]  second,  "and  the  defendant  excepts  to  the 
ruling.  The  record  then  continues, and  states 
ihHt  on  mollon  of  the  district  attorne;  the  de 
fendant  was  brought  to  the  bar  ot  the  court  in 
CDitody  of  the  marshal,  and  It  being  demanded 
of  him  what  be  has  to  say  wbj  sentence  should 
not  be  pronounced  upon  the  verdict,  sajs  he 
baa  nothing  further  to  saj  than  as  already  said. 
There  is  nu  slslement  in  the  record  that  the 
defendant,  when  thus  called  npon  to  speak. 
aatd  one  word  or  raised  any  objection  as  to  any 
failure  to  arraign  him  or  take  his  plea.  If 
there  had  been  such  failure,  was  not  that  a  time 
to  speak,  and  would  the  defendant  not  tbeo 
have  spokeiiT  Further,  the  defendant,  after 
bli  (*uipnte.  obtains  a  writ  of  error  from  this 
court,  and  flies  an  aasignmeotof  error,  and  yet 
DO  mention  is  therein  msde  of  any  abaence  ol 
an  arruignment.  Is  it  reasonnble  upon  aucb  a 
record  to  infer  that  no  arralgnmeot  was  bad 
and  DO  plcatakeoT  Is  it  not,  od  the  contrary, 
reBSon:<bte   to   Inter   that  defendant  was 


record  stales  in  lermsan  arralgomentaud  plea, 
a  judgment  must  be  reversed,  although  the 
presumptioo  that  there  was  an  arraigDment 
and  plea  nri'ing  from  the  contents  ot  the  rec 
ord  19  both  strong  and  oncooiradtcted. 

Id  tbo  face  of  such  a  presumpllon,  the  sim- 
ple faii..><'  ot  a  clerk  lo  make  an  entry  of  the 
fact  of  arraiiinmenl  and  plea,  although  both 
presumably  look  place,  Is  yet  made  a  substan. 
tial  groiiDiI  for  a  rererssl  of  a  judgment  which 
actunllv  was  rendered  In  due  course  of  a  crim 
loal  prosecution  and  hy  a  court  of  competent 
Jorisdiction.  This  ought  Dot  to  be.  There  is 
but  a  mere  suageslion  at  the  end  ot  Ihe  brief 
of  the  counsel  for  the  plaiolilT  in  error,  fiteii  iu 
this  court,  where  the  objection  is  for  the  first 
time  raised  that  detendsnt  was  not  given  an 
opportunity  to  plead  (o  the  indictment  before 
belDC  put  upon  his  trial,  never  having  been 
arraigned.  For  Ihe/nctt  counsel  refer  to  the 
record,  and  that  shows  what  has  already  been 
set  forth.  I  Ibink  e  clear  and  necessary  infer- 
ence arises  from  the  contents  of  the  record  that 
the  defendant  was  arrHigned  and  pleaded. 

Buppose,  however,  the  dereodant,  through 
•49]mereiuadverlence."haiiD0t  Ijeentormally 
arraigned  at  the  bar  and  had  not  in  terms 
pleaded,  but  that  he  was  pUced  on  trisi  without 
objei'tion  on  his  part,  and  both  sides  treated  the 


case  as  If  he  bad  been  arralned  a»l  pleaded 
not  gulltv, could  It  be  plauaibly  contended  that, 
Devertbelen,  s  fatal  error  had  been  committed 
Iv  a  neglect  of  this  form,  and  that  a  Jodgment 
of  coQvlclioD  mustOD  that  account  be  rereiaed  I 
Is  It  possible  that  for  the  first  time  adefendant 
can  in  this  court  aucc«fisfully  raise  this  formal 
objection,  and  under  ciccumslances  showing  a 
waiver  of  the  rule,  aod  yet  obtain  a  revemafof 
the  JudgoieDt  on  that  ground  aloueT  To  my 
lotnd  the  mere  statement  of  these  questions 
furnishes  their  eonclusive  answer.  Some  cases 
may  hold  the  necessity  of  a  formal  plea  and 
that  the  conduct  of  a  defendant  in  going  lo 
trial  without  any  objection,  and  as  if  a  plea  of 
Dot  guilty  had  been  entered,  did  not  waive  the 
necessity  of  such  a  plea.  Thoae  casta  are  not 
baM'd  OD  principles  whlcb,  In  my  judgment, 
ought  DOW  to  be  followed. 

Here  the  defendant  could  not  have  been  In- 
jured by  an  inadvertence  of  that  nature.  He 
ought  to  be  held  to  have  waived  that  which 
under  the  circumstance*  would  have  been  a 
wholly  unimportant  Formality.  A  waiver 
ought  to  lie  conclusively  ImplTcd  where  the 
parties  had  proceeded  as  if  defendant  h aid  been 
duly  arraigned,  and  a  formal  plea  of  not  guilty 
had  been  interposed,  and  where  there  was  no 
objection  made  on  account  ot  Its  absence  until, 
as  In  this  case,  the  record  was  brought  lo  this 
court  for  review.  It  would  be  Ineonslsteut 
with  the  due  administration  of  justice  to  per- 
mit a  defendant  under  such  circumstances  lo 
lie  by,  say  nothing  as  to  such  an  objection, 
and  then  for  the  first  time  urge  it  In  this  court. 

It  Is  not  necessary,  however,  la  this  case  to 
place  my  judgment  upon  any  doctrine  of 
waiver,  anti  I  do  not  base  my  diaseut  upoo  that 
view  of  the  case. 

This  record  U.  aa  I  have  said,  far  from  show- 
log  that  through  mere  Inadvertence  the  defend- 
ant was  not  arraigned  and  did  not  plead.  On 
the  contrary,  the  necessary  presumption  aris- 
ing from  the  facts  appearing  therein  is  that  ihs 
'defendant  was  arraigned  sod  did  plead.  [03O 
To  reverse  the  judgment  upon  the  pure  lecbni- 
cality  (raised  in  this  court  for  the  first  time)  that 
the  record  does  not  ia  Urnu  show  an  arraign- 
ment and  a  plea,  where  the  presumption  aris- 
ing from  the  contents  ot  the  record  is  that  bolh 
occurred.  Is  to  roy  mind  a  sacrifice  ot  justice 
lo  the  merest  and  most  formal  kind  ot  an  ob- 
jection, founded  upon  an  unjustifiable  pre- 
Bumplion  oF  error  and  entirely  ut  war  with  the 
facia  ss  they  occurred.  If  the  statute  clt«d  in 
the  opinion  of  the  court  |U.  S.  Rev.  Stat. 
§  103ft)  does  not  apply  to  a  case  such  as  this,  it 
isdltllcult  to  think  of  one  for  which  its  pro- 
visions could  more  properly  be  invoked. 

The  judgment  should  be  affirmed. 

1  am  authorliKd  to  slate  that  Mr.  Jmatiet 
Brew«r  and  Mr.  Jiutie*  Whit*  concur  Id 
this  opinioD. 
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DAVID  W.  JAMES. 

(e(«  S.  C  Heponerl  eA.  UO-MB.) 
Piiioliy  for  delaying  to  dtlittr  a  tdegran{ — a> 


tBte  itmiule  Imponaff  a  peDBlly  ror  laok  o 
lilllience  Indellverloaa  tetoflrram.  If  madeV 
BCiDBblc  ezeroSie  of  tbe  volloe  power  of  tta 
.  la  Dot   «□    uDconstltutlnnaJ   iDterlereno 
luteretate  <vmiiirrce  bh  applied  tolnterstat 
le  abaence  of  anj  lestilaUpTi  b: 
CoagntK  on  the  nibjecc 
1.    All  uotion  tor  a  penall;  for  de)ar  !n  dellTerlni 
a  tpiiBram  Is iiuaffeoted  by  any  ntlpulation  aa  t 
Uahllltv  for  mlEtakes  In  Itt  traoinilssloD,  COD 
talaed  ID  tbF  ooDtract  underwhicb  Itlgaent. 
(No.  S09.} 
Argunl  Afut  t,  1896.      Detidtd  Mnyi,  1896 

IN  ERROR  to  tbe  Supreme  Cnurt  of  tb< 
Stale  of  Georgia  to  review  a  juilgmcnt  n 
tbflt  court  TcTfOiU!.'  in  part  and  affirming  ii 
Mrt  n  judL'niCbiof  iLeSuperiorCounot  Earli 
County  in  favor  of  llie  pluinllff,  David  W 
Jnnie''.  nL'^iiii't  Ibc  We$ilern  Union  TeleKrapt 
Ooiiip;i[i\  f[>r  n  penally  antl  for  damages  toJ 
deiiiv  in  lii'livf rv  of  a  lelcKifim.     Afflrmed. 

Sn'  s;.nie  case  below,  90  Ga.  268. 

Till'  ficrs  are  stilted  in  the  opiuloD. 

Ifi^'O.  John  F.  Dillan,  Ueo.  H.  Fearoni 
«iji]  /i'."-  /'111,'riiirt  for  pUintiH  in  error. 

No  coun'i;!  for  defenilanl  in  error. 

«B  1  ]  'Mr.  J-'ttUf  Peckham  delivered  ih< 
opinion  of  Ihe  court: 

TLi=  :iilion  wan  hrotiabt  by  the  defendant  Ir 
error  upiin-i  ilie  leli'prnph  rompoiiy  lo  recovei 
the  nniiiiiiii  of  a  penally  wbicb  llie  plaiDtlD 
below  nll't'id  the  company  bad  incurred,  and 
also  to  rci;<-ver  dnmncea  which  tlie  plaintlfl 
ii]lci!e<l  bi-  bad  BUHiained  by  renson  of  iht 
fullurc  of  Ihe  compaov  lo  promptly  deliver  d 
teleernpai''  dMpittcb  diri-cted  lo  plniniiS  ai  his 
residence  In  Hlakt-ly,  fn  the  stale  of  Georgia. 

The  Htiiiiiit'  tinder  vrhicb  ibc  aclloo  wiu 
btuusbt  was  pulsed  by  Ihe  lej.'ialalure  of  tb« 
nbnve  niimed  slate,  October  23, 18»7.  and  reads 
aa  followe: 

An  An  to  Prescribe  the  Duly  of  Electric 
Telepraph  Coiiipnnies  aa  to  Ueceiving  and 
Transmiitinc  Despalchei,  to  Preaeribe  Ppu 
allies  for  Violations  thereof,  and  for  Other 
Pcrposefi. 

Sec.  1.  Be  it  eoacled  by  Ihe  general  asaem- 
bly  of  Ibe  stnte  of  Georfcla,  and  it  is  hereby 
enacted  by  autboriiy  of  the  same,  that  trom 
NOTZ  —At  Ut  p^tr  nf  Conirtu  lo  ngulntt  ram- 
<Fi«re&  Btf  Doiea  lo  Olbbooi  v.  (JBden,  &  13;  and 
Brown  V.  Murvland.  fr  ST8. 

ji»  10  inttrrlau  commerce,  rtgalation  of:  poirer  e^ 
Cono'ftt.  how  far  u-duifw.— aee  noce  to  Gloucener 
Ferrj  Co.  v.  FenneylranEa,  l*  158. 

A%  to  j'fnrer  of  Congrttt  Co  control  eommeree;  Hatt 
Motuff.  uih*Tt  valid  nt  being  are^ptlaHiun  of  comment: 
d™mmer»;  msmIi.-  raUwav:  taegrapli  eompantu.' 
Malt  tax  on  eonmtree.  When  inoatid.~aee  note  to 
Harmon  v.  Cblcavo,  87:  11& 

Ut  V.&.  U.  S.,  Book  40  ( 


and  after  tbe  paaiage  of  thia  act,  every  electric 
telegraph  compaQj  with  a  line  of  wires,  wholly 
or  partly  in  this  slate,  and  encaged  In  lele- 
graphius  for  Ihe  public,  shall,  daring  Ihe 
usual  office  hours,  receive  despatches,  whether 
from  other  telegraphic  lines  or  from  lodifld- 
uals;  and,  on  payment  of  tbe  usual  charges 
according  to  the  regalatioDS  of  such  company, 
shall  transmit  and  deliver  the  Bame  with  Im- 
partiality and  good  faith,  and  with  due  dili- 
gence, under  peuBlty  of  $1D0,  which  penally 
may  be  recovered  by  suit  in  a  Jualice  or  other 
conrl  having  juriadiction  thereof,  by  either  tbe 
sender  of  the  despatch,  or  tbe  person  to  wliom 
seat  or  directed,  whichever  may  first  sue: 
Provided,  that  nothing  herein  (ball  be  con- 
strued as  impairing  or  in  any  ivay  modifying 
the  right  of  any  person  to  recover  dnmagea  for 
any  such  breach  of  contract  or  duty  by  any 
lelegrnph  company,  and  said  penalty  and  said 
damnL-ea  may,  if  tne  party  so  elect,  be  .recov- 
ered iu  the  same  suit. 

Bee.  2.  Be  it  further  enacted  that  such 
companies  shall  deliver  all  despnlches  to  the 
persons  to  whom  tbe  same  are  addressed  or  lo 
their  agcnta.  on  payment  of  any  charges  due 
for  tbe  same.  Provided,  such  persooi  or 
agents  reside  within  'one  mile  of  the  lc1e-[652 
grapLtc  station  or  within  tbe  city  or  town  la 
which  Bucb  station  is. 

Sec.  9.  Be  It  further  enacted  that  in  all 
cases  the  liability  of  said  companies  for  mes- 
nagea  in  cipher.  In  whole  or  in  part,  shall  be 
tlie  same  as  though  the  same  were  not  In 
cipher. 

6ec.  i.  Be  it  further  enac'ed  that  all 
lawBor  psrisof  laws  in  conflict  with  Ibis  act 
be,  and  the  same  are  herqby,  repealed. 


The  plaintiff  recovered  in  tbe  trial  ci 


rtthe 


.HO  damages,  for  the  nonde- 
livery of  tbe  telegram  in  question,  and  upon 
ippeal  tn  tbe  supreme  court  of  Georgia  that 
:!ourt  reversed  the  judgment  as  far  as  it  was 
bnseil  upon  the  actual  damages  claimed,  but 
ttliriued  it  for  tbe  penalty  of  |ll  00.  provided 
[or  by  tbe  statute  above  quoted.  Under  Ibe 
llreclion  of  ibe  supreme  court  the  plaiolilT  re- 
^litted  the  claim  for  damages,  and  accordingly 
he  judgment  lor  tbe  penalty  and  for  costs  was 
ifflrmed,  end  from  tbatjudgmcnt  tbe  company 
iroeecuted  a  writ  of  error  from  Ibis  courL 

The  defendant  by  its  answer  denied  that  It 
lad  been  guilty  of  any  vinlatiou  of  the  statute 
n  question,  and  among  oTber  defenses  it  set 
ip  by  an  amended  plea  that  the  plaintiff  ought 
lot  to  recover  tbe  statutory  penalty  of  $?00 
lued  for.  brciiMse  the  me^^sage  In  question  was 
Lu  interaiate  message  and  part  of  inierstate 
nmmerce.  Upon  iLe  trial  the  court  In  its 
:harue  to  tbe  jury  stated:  "I  charge  jou  that 
f  tbe  defendant  telegraph  company  undertook 
o  transmit  to  this  place  a  message  which  bad 
>een  paid  for  at  tbe  other  end  of  the  line  and 
lid  fail  to  deliver  tbe  message  to  James  within 
,  reasonable  lime  from  the  lime  It  was  received, 
be  plaintiff  is  entitled  to  recover  for  the  failure 
0  deliTer  flOO  as  a  penally  fixed  upon  that  act 
ly  law."  The  court  also  cbai-ged  as  follows: 
'1  cbiu'ge  you  that  if  you  find  that  tbe  mes- 
age  was  not  delivered  wltbin  a  reasonable 
ime  under  tbe  atteodlog  clrcumstaocei,  your 
>  ,,  .  "M 
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V  statedin  tbe  bill  of 
azceptloDe:  T^e  plalatiff,  irbo  wu  a  cotton 
OBSImerchaDt  Id  Blakely,  Georgia, 'on  tbe  4lh 
daj  of  November,  IBBO,  aent  a  message  from 
Ills  restdence  to  Tullii  A  Co.,  wlio  were  Id  tbe 
iama  bueioess  ia  Eufaula  in  tbe  state  of  AU 
bama.  offeitog  to  sell  certain  cotton  on  terms 
Darned  in  the  message,  and  Mbed  to  have  an 
answer  thai  night.  TuUla  A  Co.  received  tbe 
message  od  that  day  and  at  once  sent  a  mea- 
Mge  in  reply  nccepltQg  llie  offer  of  the  plain- 
tiff upon  certain  conditions.  Tbis  tnDSsage 
was  received  at  Blakely  late  in  the  evening  of 
November  4,  but  was  not  delivered  iinlll  the 
■Doming  of  November  0.  Tbe  plaintiff  alleged 
tbtit  Ibe  delivery  waa  not  made  with  due  dlll- 
cence,  and  tbe  result  of  tbe  delay  in  tlie  de- 
nvery  of  the  message  was,  as  be  staled,  tbe 
loss  of  the  sale  of  the  cotton  upon  tbe  terms 
mentioned  In  Ibe  message.  He  (bercfors 
brought  his  action  to  recover  both  the  penalty 
and  the  actual  damages  wbicb  he  alleged  he 
bad  sustained  by  reason  of  this  failure  on  the 
part  of  tbe  company  to  deliver  the  message 
wilb  due  diligence.  By  tbe  decision  of  the 
sopreme  court  the  claim  for  damages  was  not 
Busiained,  and  tbe  judgment  given  was  solely 
for  the  penalty. 

The  only  question,  tberefore.  before  this 
court,  la  whether  the  statute  of  tbe  slate  of 
Qeorpia,  providing  for  the  recovery  of  sucb 
penally,  is  a  valid  exercise  of  the  power  of  the 
Stale  In  relation  (o  messages  by  telegraph  from 
points  outside  and  directed  to  some  point  wllbin 
tbe  slate  of  Georgia. 

The  plaintiff  in  error  Insists  that  the  act  in 

Saestion  la  a  violation  of  that  portion  of  U.  3. 
onst,  art.  1,  §  8,  which  empowers  Congress 
"to  regulate  commerce  with  foreign  nations 
and  amoug  tbe  Kveral  states  and  wltb  tbe  In- 
dlan  Iribea."  The  validity  of  the  statute  la 
ba^ed  upon  tbe  general  power  of  the  stale  to 
enact  such  laws  Id  relation  to  persons  and 
property  within  Its  borders  as  ma;  promote 
the  public  beulth,  tbe  public  morals,  and  tbe 
reoeral  prosperity  and  safety  of  I1.4  inhabitants. 
This  power  Is  somewLat  generally  described 
M  the  police  power  of  Ibe  slate,  a  detailed 
definition  of  which  bas  twen  said  tobedifflcult 
if  not  impossible  to  givp.  However  eiteosive 
tbe  power  may  lie,  It  cannot  encronch  upon 
the  poweraof  the  Federal  goverrm-nt  in  regard 
to  ricbis  granied  or  secured  l)\  tbe  Federal 
654j  'Constitution.      Jfeai  Oriean*  GatiigM 


ft  bas  been  settled  by  the  adiudicationa  of 
^is  court  that  telegraph  lines,  when  extending 
through  different  stales,  are  instruroeots  of 
commerce,  which  are  protected  by  tbe  atmve 
clause  in  tbe  Federal  Constitution,  and  thai 
tbe  messnges  passing  over  such  line?  from  one 
■tate  to  another  constitute  a  portion  of  com- 
merce itaelf.  Pentawla  Tetri/.  Co.  v.  Weifern 
U.  Tettg.  Go.  M  U.  S.  1  r24:  706];  Weitern  U. 
Ttltg.  Go.  V.  Tixa*.  105  U.  8.  «0  [26:1067]; 
Wntern  U.  Taleg.  Co.  v.  PtndUlon,  182  U.  8. 
IIOS 


847  [SO:  1181,  1  Inlos.  Ooni.  Rep.  SOO].  Such 
messages  come  witbio  the  proiacllng  clause  of 
the  Constitution  Just  quoted,  and  if  the  statute 
in  question  can  be  construed  as  regulating 
commerce  between  the  Stales,  the  statute 
would  be  invalid  on  that  account. 

Tbe  CoogrcsB  of  Ibe  United  States,  by  tbe 
act  of  July  24,  IBM,  chapter  2)t0,  legislated 
upon  the  subject  of  telegraph  companies. 
That  legislatloD  has  become  a  part  of  U.  8. 
Rev.  Slat,  ^g  Sim-620».  both  inclufive.  Tbe 
sections  referred  to  do  not,  however,  Itxich  tbe 
subject-matter  of  tbe  deltveiy  of  messaget  as 
provided  for  In  the  state  statute.  The  provi- 
sion in  the  section  of  the  Revised  Slatules  as  to 
tbe  precedence  to  be  given  lo  tbe  messages  of 
odlcers  of  the  goveroment  in  relation  to  their 
olficial  business  are  not  Inconsialent  wllb  or  Id 
any  manner  opposed  to  the  provisions  of  the 
Georgia  act.  nor  are  Ibey  upon  tbe  snme  sub- 
ject wllbin  the  meaning  of  tbe  rule  which  per- 
mils  stale  legislation  To  some  instances  only 
nnlll  Congress  sball  have  spoken, 

Tbe  company  now  contends  that  under  tbe 
cases  decided  In  this  court,  some  of  which  are 
above  cited,  and  by  reanoo  of  the  act  of  Con- 
gresi  just  menlioued.  It  is  s>i  far  withio  tbe 
commerce  clause  of  the  Federal  Coositiution 
as  to  be  protected  from  any  slate  leglslatioD  of 
the  character  of  Ibe  act  in   question.      It  Is 

rged  tliat  altbou^b  Ibere  is  no  statute  of  Coo- 
great  expressly  providing  a  pi'imlty  for  a  fall- 
—  ■-  -■-'-—  lelcgrspblc  messages  Impartially 
diligence,  yet  still  the  vet"  *  " 
of  such  'legialatioD  Is  equi 
valent  to  a  declaration  by  Congress  t 
penalty  should  bealHxed.and  that  Ihe  company 
should  l)e  left  free  to  pursue  Its  business  unl  ram- 
meled  by  any  stale  legialatinn  upon  the  subject 

In  regard  to  those  mailers  rehiljog  10  com- 

erce  which  are  not  »f  a  nai  ure  lo  be  affected 
by  Icicality,  but  which  necessarily  ought  10  be 
tbe  same  over  lbs  whole  country,  it  has  been 
frequently  held  that  the  sltencB  of  Congress 
upon  sucb  a  subject,  over  which   it  had  ud- 

iuestioned  jurisdiction,  was  equivalent  lo  a 
eclaratioD  that  in  those  respects  commerce 
ibould  be  free  and  unregulated  by  any  statu- 
ory  enactment.  Welton  v.  MiaouTi,  91  U-  8. 
275,  288  [23:  847,  850];  Hatt  v  DeCuir,  05  D, 
S.  4S5.  490  [24:  547.  549].  The  matters  upon 
which  Ibe  silence  of  Congress  Is  equivalent  to 
""  ■'  '  ;i8lnlion  are  national  in  their 
such  as  to  fairly  require  uni- 
formity of  regulation  upon  tbe  subject  matter 
involved  affecting  all  the  stalea  alike.  Mobiie 
Countii  V.  Kimball.  103  U.  S.  081  [26:  238]. 

In  Camnptoa  A  G.   Bridgt  Q>.   v.  Srntudey, 
154  U.  S.  204  [38:  962,  4  Inters.  Com,  Bep. 
649].  Mr.   Jiutue    Brown,    In  deliverinc   the 
opluioD  of  Ihe  court,  said:  "The adjudications 
of  Ibis  court  with  respect  lo  the  power  of  the 
tbe  general  subject  of  commerce  are 
divisible   Into   three  classes:    First,   those   in 
which  the  power  of  tbe  slate  is  exclusive;  sec- 
ond, tbosc  in  which  tbe  slates  may  act  In  Ibe 
absence  of  leeislation  by  Congress;  third.  Ihoae 
rhich  tbe  Hction  of  Congress  is  eiclinlve 
and  the  stale  cannot  interfere  at  all."     On  page 
aia  [966]  of  Ibe  report  are  cited  miny  cases  as 
ilni;  wllbin  the  second  elaaa,  among  wblch 
laws  for  the  regulation  of  pilots:  for  quar- 
ine  and  inspection;  for  poUcint;  harbors; 
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\mptoy\Bg  DSTlgtUfl  cbuneli;  icgolUloffl 
wliBTtea,  jAen,  and  dockt;  conatiuctlDg  dauM ; 
aod  brideea  urou  Divlgable  waten  of  a  ttate; ' 
and  alio  laws  for  Ibe  etiabllabinent  of  fetriea. : 
In  rektioD  to  ibe  power  of  ConRrtas  to  regn- 
hle  commerce  in  cntet  of  the  second  clan,  It 
1b  said  tbat  li  is  not  Its  mere  esisteace  but  lu 
exercbe  b;  Coogreas  wbicb  maj  be  iucom- 
patible  nitb  the  exercise  of  tbe  tamo  powei 
b;  atalcl.  and  that  the  ftaies  tna;  legislate 
In  the  abaence  ot  CooeressionBl  rcKiilaltoni. 
Sttirga  v.  OroienituAield,  17  U.  8.  i  WbeaL 
132.  198  [4:  S99,  tm].  When  the  aubjecia  fn 
6S6]  'regard  to  which  the  lawi  are  enacted, 
instead  oF  Ming  of  a  local  nature  affectioe  In- 
terstate commerce  but  tocidentally,  are  natfoual 
In  ibelt'  characier,  ibeu  the  oonaclKin  ot  Coo- 
icress  Indicalet  its  will  that  sucb  commerce 
shall  be  free  and  untramincled.  It  has  been 
held  that  It  ii  not  ever;  enaclmeDt  wLich  may 
incidenlall;  affect  commerce  and  (he  persons 
engaged  in  It  that  necessarily  conslitutea  a 
regulation  of  commerce  within  the  meaning  of 
the  CooatituUoo.  ShtrioekY.  AUing,  98  U:  S. 
»  [23;  819];  PliHadelp/iia  A  R.  R.  a>.  v.  Pent, 
tulrania  {"Stale  Tax  en  RaUieay  OroM  Ke- 
etipt^')  83  D.  S,  15  WaU.  281  [21;  164];  MMU 
Gounfyt.  KimbaU.  103  U.  S.  691  [a«i  2881; 
Smith  T.  Alabama.  134  U.  8.  435  [i)l:  508,  1 
InU-rs.  Com.  Rep.  804].  A  aisle  Rtatute  was 
held  valid  In  IhU  last  cited  case,  which  provided 
for  an  examination  oFenglneersof  locomotives 
by  a  state  board  of  examiners,  and  It  wbb  applied 
to  an  engineer  engaged  in  running  ■  locomo- 
tive on  ODC  continuous  trip  from  Mobile  in 
Alabama  to  Corinth  Id  Mississippi.  It  was 
held  to  be  a  valid  police  regulation. 

Leglslnlion  which  is  a  mere  aid  to  commerce 
may  lie  enscled  b;  a  stale,  alihough  at  tbe 
snme  lime  it  may  incidentally  aSccl  commerce 
ll&rlf.  MMU  Coualg  v.  KimliaU,  102  TJ.  S,  691 
[2B:  238]. 

On  tbe  other  band,  a  state  statute  which  only 
assumed  to  regulate  those  engased  in  Inter- 
state commerce  while  passing  through  the 
Knrlicular  slate  bas  been  held  void  because  it 
1  effect  and  necessarily  regulated  and  con- 
trolled the  cDDducl  of  such  peraons  throughout 
the  entire  voyage,  which  stretched  through 
several  slates.  Sucb  Is  the  case  of  Sail  t.  Dt 
Cuir,  95  0.  8.  485  [34:  547]. 

The  statute  la  that  case,  after  providing 
tbs!  common  carriers  of  passengers  should 
have  the  rigbt  to  refuse  certain  classes  of  uo- 
deMrable  and  improper  persons  passage  on 
their  vehicles,  gave  the  power  to  carriers  to  ex- 
pel sucb  persons  after  ad  mission,  aod  also  gave 
tbem  power  lo  expel  nil  who  should  commit 
Quy  act  in  violatloa  of  tbe  rules  and  regula- 
tions prescribed  for  tbe  manas^ment  of  tbe 
business  ot  the  carrier  after  such  rules  and 
regulations  should  have  been  made  bnovn, 
"provided  such  rules  and  regulations  mnke  no 
diKriminatinn  on  account  of  race  or  color;"  and 
607]  tbe  ("tatiile  alao  "prohibited  all  persons 
engaged  in  Ibe  business  of  commoa  carriers  of 
passengers,  except  In  Ibe  cases  enumerated, 
from  refusing  admission  to  their  conveyances, 
or  from  eipellloc  therefrom  any  person  what- 
aoever.  Tbe  plaintiff  wasapere'oo  nf  color  and 
took  passage  upon  ibe  ateambont  owned  by 
the  defendant'!  intestate  on  ber  trip  up  the 
river  from  New  Orleans  lo  Ilermilage,  both 
US  D.8. 


she  brought  an  action  under  tbe  prOTlaloni  of 
tbe  state  act  atmve  referred  to  for  tbe  purpoae 
of  recovering  damagea  iufialned  on  account  of 
sucb  refusal.  The  defenae  set  up  was  that  the 
statute  was  inoperative  and  void  aa  to  the  owner 
ot  tbe  iteamboat,  because  as  to  bis  buiIneM  it 
waa  an  attempt  lo  regulate  commerce  ainoag 
the  alales,  and  It  was  so  held  here.  Allbough, 
la. Ibe  case  in  question,  the  passage  was  taken 
from  and  to  a  polnlbotb  of  which  were  within 
the  state  of  Louisiana,  it  was  held  that  such 
fact  was  not  material;  that  the  effect  of  Ibe 
Biatote  necessarily  wai  lo  regulate  interstate 

The  court,  apeaking  by   Mr.  C^ief  Ju4Ue§ 

Waite,  said: 

"While  it  purports  only  to  control  the  ca^ 
Tier  wbeu  enaaged  wiibln  the  state.  It  moat 
necessarily  influence  bla  conduct  lo  some  ex- 
tent in  Ibe  management  of  his  business  through- 
out bis  entire  voyage.  His  dispoaltlon  ot  pas- 
sengers taken  up  and  put  down  within  the 
slate,  or  taken  up  within  to  be  carried  without, 
cannot  but  affect  in  a  greater  or  less  degree 
those  taken  up  without  and  -brought  wilbin, 
aod  sometimes  those  taken  up  and  put  down 
without.  A.  paascDger  in  Ibe  cabin  set  apart 
for  the  use  of  whites  wilbout  Ibe  state  muit, 
when  the  boat  comes  within,  share  tbe  aceom- 
modaliODB  of  that  cabin  with  such  colored  per- 
sons as  may  come  on  board  afterwards,  if  the 
law  is  enforced.  It  was  to  meet  juat  such  a 
case  that  tbe  commercial  clause  In  the  Conati- 
tutlon    was    adopted.     The   river    HisstsBippl 

Ssflses  through  or  along  the  borders  of  ten  (lif- 
erent Slates,  and  Its  trtbutartes  reoch  manr 
more.  Tbe  commerce  upon  tbese  waten  m 
immense,  and  ila  regulation  clearly  a  matter  ot 
national  concern.  If  each  state  was  at  llber^ 
to  regulate  the 'cnoduclot  carriers  whlle[OJ(0 
within  Its  iurisdictioD,  the  confusion  likely  to 
follow  could  not  but  be  pmducllve  ot  great  in- 
convenience  and  unnecessary  hardship.  Eacb 
state  cnuld  provide  for  its  own  passengers  and 
regulate  the  Iransporlatlon  of  its  own  fielgbt, 
regardless  of  Iha  interests  of  others.  Mw. 
more.  It  could  prescribe  rules  by  which  tne 
carrier  must  be  governed  wllbln  tbe  state  in 
respect  to  passengers  and  property  brought 
from  nlibout.  On  one  ride  of  the  nyr  or  iU 
tributaries  be  might  be  required  to  olJerve  one 
set  ot  rules,  and  on  tbe  other  another.  Com- 
merce cannot  flourish  In  the  midst  of  such  em- 
barrassments. No  carrier  of  passengers  can 
conduct  his  business  wlib  satisfaction  to  him- 
self or  comfort  lo  those  employing  him,  if  on 
one  side  of  a  state  line  bla  passengera.  ttolh 
white  and  colored,  must  be  permitted  to  occupy 
the  aame  cabin,  aod  on  tbe  other  be  kept  aep- 
arate.  Uniformity  in  tberegulattonabv  which 
be  is  to  be  governed  from  one  end  to  the  oUier 
of  bfs  route  Is  a  necesatty  in  bis  buaineM,  and 
to  secure  it  Congress,  wbicb  is  untrmmmeled 

Sr  state  lines,  bas  been  invested  with  the  ex- 
iLsive  le^slative  power  of  determining  what' 
such  regulations  sball  be." 

It  la  seen  from  this  reasnnlug  that  tbe  fouo- 

dalion  for  holding  the  act  void  was  thai  H  nee- 

essarily  affected  the  conduct  of  tbe  carrier  nnd 

regulated  him  In  the  performaiice  of  bla  dntla 

U07 


Bss-aei 


BUTBBKB  CODKT  OW  TH>  UmiTSD  STAXU. 


oalilde  tnd  beyond  tbe  Ittnlls  ol  tbe  man 
icItDS  tbe  law.  A  provUion  for  the  detivery 
of  feleffTapbic  tnesMgei  airiTing  at  a  Bitili~~ 
wltbia  tbe  state  Is  uol  of  tbe  same  nature 
tbal  statute,  and  would  bave  n  >  Kuch  effect  up- 
on ihe  conilutt  of  the  lelegritpb  comnan;  with 
TCKiird  to  tUe  performance  of  its  dutiea  outside 
the  state. 

In  Wntera  P.  Tdeg.  Co.  v.  PtndUlon.  123  D. 
8.  847  [30:  1187,  1  Inteni.  Com  Ikp.  306],  tLe 
Blale  of  Indiana  required  lelegrupb  cotaiuinies 
(o  deliver  derpatcbes  bj  messenKPrs  to  tlie  per- 
sons to  nhnm  Ibe  same  were  adilreised,  or  to 
Ibeir  a^eni:.,  prnvidcd  (be;  resided  wilbio  one 
mile  of  the  lelegrnph  company's  slatioo  williia 
tbe  citj  or  towo  niihin  wliicb  sucb  sti 
nas.  That  sintiite  was  held  to  couflict  wiib 
tbe  clause  of  the  Cooatitulion  of  tbe  TJniled 
Sillies  whicb  vests  in  Congress  powtr  to  i 
ktecomnierceamnDE!  tbeElateain  so  far  as 
65Ultcmpti.fl  'to  regulate  Ibe  delivery  of  such 
desputcbcs  Ici  plnces  situate  in  olbcr  states,  aud 
it  wasHuid  llmlthe  reserved  police  power  of  tbe 
slate  under  tbe  ( oustitution,  altbougb  ditUcult 
to  define,  did  not  extend  lo  the  regulation  of 
(be  delivery  at  poiiila  without  Ibe  state  of  tele, 
graphic  Diengiiges  received  within  Ihestaie.  In 
that  case  the  HttioQ  was  brouijbt  by  PrndlclOD 
to  rerovcrof  IheteleiETapbcomiHiuy  Ibe  pi'Datlj 
of  (;!00,  prescribed  by  statute  for  failing  lo 
deliver  at  Uliitmwa,  In  tbe  slate  of  liiwa,  a 
message  received  by  tbe  com  puny  In  TudianB 
for  trnnsmlSEiou  to  Lbat  pliice.  Tbe  action  n-as 
brought  in  Ibe  stite  of  Indiana  and  il  niis  held 
that  il  was  uu  attempt  on  Ibe  part  of  Ibut  state 
lo  enforce  ilB  own  statute  outside  and  tievond 
the  terriiorial  limiU  of  the  stole.  Tbe  objeirt 
of  vesting  ibe  powir  lo  regiiluie  commence  in 
Conirress.  it  was  said  by  Mr.  JuiUce  Field 
■pciikiucfor  tbe  (»urt  in  lbat  case,  was  "lo 
secure  wi:b  reference  to  ils  aiibjeris  uniforni 
reiiulalions.  where  sucb  uniformilf  is  pruclic- 
ubie.  ag nil  1st  conflicting  state  legislittion. 
Such  cbullic'iiDg  legislation  would  lncvit»bly 
follow  with  refercDCC  to  telegrapbic  comrnuni- 
cnlions  lietween  I'irlzeos  of  diflerent  slnles  if 
cnrb  stale  niis  vested  with  power  to  control 
them  l>oyood  its  own  limits.  Tbe  manner  and 
<irdcr  of' tbe  delivery  of  telegrams,  us  well  as  of 
their  Iran  amission,  would  vary  according  to 
tbe  judgment  of  each  stale.  .  .  .  Whni- 
evcr  authority  the  ststc  may  poaseaa  over  the 
transmUsiou  and  delivfry  of  me»isages  by  tele- 
gniph  AmiHinies  wilhiu  her  limils,  it  duc.-i  not 
extend  to  the  delivery  of   mcssiiges  in  other 

In  Wettrrn  U.  Tdeg.  Co.  v.  Tcxa*.  IM  D.  S. 
460  [36-  1067].  it  was  held  that  a  tclegrnpb 
company  in  res|x-ct  to  ita  foreign  and  interstate 
busiueiiB  was  hu  instrument  of  commerce  sub- 
ject 10  the  regulating  powers  of  Congress,  and 
Ibal  slate  laws,  so  far  as  they  impost  upon  it 
a  Hpecific  tax  upon  each  me8:>3ee  which  It 
transmitted  beyond  the  stale,  or  which  an  o(B 
cer  of  the  fJniied  States  sent  over  its  llnca  on 
public  business,  were  uocoostituliooal. 

With  this  brief  reference  to  some  of  the  cases 
that  have  been  decided  in  Ibis  court  respecting 
tbe  commerce  clause  in  tbe  Constitution,  the 
question  arises.  Which  of  tbe  ciss&ea  spoken  of 
6O0]"in  VoningtonAC.  Bridge  Co.v.  £tatuelci/, 
154  U.  S.  204  [38:  963,  4  loteri.  Com.  Rep. 
640],  includes  tbe  statute  under  revlewT  la  ft 
llOS 


j,  and  which,  at  any  rate,  woul 

il  Congress  should  legislate  upc 

Ject;  or  Is  it  of  sucb  a  nature,  so  encusive  and 
national  in  character,  that  it  could  ouU-  be  dealt 
with  by  Congress?  We  do  not  think  it  is  tbe 
latter.  It  is  not  at  all  similar  In  its  nature  to 
the  case  above  cited  of  Uull  ».  Zfe  Cuir,  95  D. 
8.  465  [34;  547].  In  one  sense  il  affects  the 
transmission  of  interstate  messitees.  t)i?c:iii^ 
such  Iransmisslon  is  not  completed  until  ihc 
message  is  delivered  to  tlie  persoo  to  whnm  it 
is  addressed,  or  reasonable  diligence  employed 
to  deliver  il.  Hut  Ibe  slalule  can  be  fully  car. 
ried  out  and  obeyed  Hithout  in  any  manner 
affectiog  tbe  conduct  of  the  compuny  miLb  it- 
gardiolbe  pcrlormance  of  its  duties  in  other 
static.  It  would  not  unfavorably  affect  or 
embarrass  it  in  the  course  of  its  employraent, 
and  hence  until  Coii^'reas  speHtis  upoa  tbe  sub- 
ject il  would  seem  that  sucb  a  statute  must  be 
valid.  It  is  Ihe  duly  of  a  telegraph  cnmpau^ 
which  receives  a  message  for  Irunsmiasiou.  ili- 
rectcd  to  uu  iudividual  at  one  of  its  stationi,  lo 
deliver  that  mi'-^age  to  tbe  [HTson  to  wbum  it 
ia  addressed,  with  reasonable  diligence  and  in 
good  failh.  That  is  a  part  of  its  conlract,  im- 
plied liy  t;iliing  tlie  message  aud  receiving  pay- 
ment 1  here  for, 

Tiie  slaluie  in  question  is  of  £  nature  that  is 
In  aid  of  tbe  performance  of  a  duty  of  Ihe 
company  that  wi>uld  exi't  in  the  ahM'iiCC  <if 
any  sucii  simute,  and  il  is  in  nowise  olisirucl- 
Ive  of  ils  duty  uB  a  telegraph  cain|>any.  Il  im- 
poses a  penalty  for  Uie  piirposo  of  enforcing 
this  general  liuly  of  tbe  omivany.  Tiic  diiee 
lion  Itiut  ihc  delivery  of  the  iiti'>siig<'  shall  be 
mmic  with  impurliulity  uud  iugood  faith  and 
wiib  due  dili;;encc  la  not  an  :wi  liiiou  lo  the 
dulv  which  it  would  one  in  tbe  ahsenee  of 
sucb  u  statute.  Can  it  be  said  Unit  Ibi;  iiii]K><i- 
ti.in  o£  a  penally  for  ihe  violation  of  a  duly 
wbicb  the  company  otved  by  the  general  law 
of  I  lie  land  is  a  regulation  of  or  an  obslriicliun 
In  interstate  comujerc:  witbia  the  inenning  of 
that  clause  of  tbe  Federal  Coustilutioii  under 
discussiOD?  Welbiuknul,    No  tax  is  laid  u|>on 


barrass.  ohsiruci.  or  imptdo  the  company  in  Ihe 
full  and  fair  performnuce  of  lis  duty  as  an  in- 
to fear  any  weakening  of  Ibe  protection  of  tbe 
coaniluti<'nal  provisioD  as  to  commerce  among 
Ibe  several  statea  by  boldlni;  that  in  regard  to 
such  a  message  aa  the  one  iu  que.slion,  although 
it  comes  from  a  place  without  the  state,  it  is  yet 
under  the  Jurisdiction  of  Ihe  state  where  tt  is 
■-  be  delivered  (after  its  arrival  therein  a"  "- 


the  duty  owed  by  the  company  under  the  gea- 
eral  law.  So  long  as  Congress  Is  silent  upon 
tbe  subject,  we  Ibiok  it  is  within  tbe  power  of 
the  state  government  to  enact  legislalion  of  the 
nature  of  this  Georgia  statute.  It  is  not  a  case 
where  the  silence  of  Coneress  Is  equivalent  to 
au  express  enactment.  As  baa  been  said.  Ibia 
statute  levies  no  tax  and  seeks  no  revenue  from 
the  company  by  reason    of  tbeu  interstate 
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The  cue  of  Olotietiter  Ferrv  Co.  v.  Penittyl  qumionlsone  of  that  dua,  and  In  tbeabieoM 

tanin.  114  U.  S.  190  [29;  158],  1  latere.  Com.  of  Hoy  legtslatiou  bj  Congreu  the  itatuie  U  \ 

Bep.  883.  It  an  niuitralion  of  the  Invalidity  of  ralld  exerciae  of  Uie  power  of  the  alate  over 

SB  altenipt  to  tax  paraans  or  properlf  receiFed  the  aub^t. 

and   lanat-d  within   a   slate   which  had   been  *A^am,  It  li  said  that  tbia  company  eti-r063 

Innsporteil  from  naolber  alate.     It  was  there  lered  into  a  valid  contract  In  Alabama  wiib  the 

held  that  the  las  wna  upon  iDteratale  comoierce  aeader  of  the  meaaage,  which  provideJ  that  It 

tod  a  regulatloD  therpof  upon  a  matter  national  would  not  he  liable  for  mistakes  in  ils  traoa- 

in  character,  requiring  nnifonnity  of  regula-  miaainD  hejond  the  sam  received  fur  sending 

tlon,  and  that,  therefore,  the  power  of  Coni^resa  the  mesasftc,  ualetis  the  sender  ordeied  It  to  M 

was  ezcluaiTe.     If  Congress  were  silent,  no  ez-  repeated  aod  paid  half  the  sum  In  addition,  and 

actions  could  be  made  or  levied.     In  the  case  this  slatule  changed  the  liability  of  the  com- 

at  bar  there  li  no  la<^  laid  upon  these  messages,  panj  as  It  would  otherwise  exist.     The  message 

and  no  obatruction  is  placed  In  the  way  of  the  was  not  repeated.    This  kind  of  a  contract,  it 

compeny  in  regard  to  the  perFortnance  of  any  Is  said,  waa  a  reasonable  one  and  ban  been  so 

duly   owed    by  it  In  connection   with   them,  held  by  this  courL     Primrott  v.  WaUrn  U. 

Inaiead  of  obstructing  ihU  statute  aids  com  Tdeg.  Co.  IM  U.  9.  1  [S8:  883].    ThLa,  how- 

mcrce.     The  subject  of  the  act  is  not  national  ever,  la  not  an  action  by  the  person  who  wnt 

In  character  nor  is  unlFormlty  at  all  requisite,  the  message  from  Alabama,  and  this  plaintiff 

Conduct  which  might  incur  thepenalty  of  tlflO  Is  not  concerned  with  that  contract,  whatever 

(Done  Htalemlght  viMale  noeislute  ioanother.  It  was.     There  was  no  mistake  In  the  trans- 

and  In  still  a  third  might  subject  the  carrier  to  mIsKon   of   the   message,  and    there   was   no 

a  penalty  of  but  $l>0.  and  yet  there  would  exist  breach  of  the  agreemenL     The  actinn  here  la 

no  reason  for  uniformity  of  rule  governing  ihe  not  founded  upon  any  agreement  and  the  judg- 

subiect,  and   the  carrier  would  really   suffer  meat  neither  effects  nor  violates  Ihe  contract 

noihlog  from  its  nbscnce.  mentioned.    Nor  are  we  here  concerned  with 

Nor  is  the  statute  open  to  the  same  objections  the  provisions  of  the  8d  section  of  the  act  re- 

002]that  were  'regarded  as  fatal  In  Wattrn  U.  lallng  to  the  damaeea  to  he  recovered  in  the 

TiUg.Co.  V.  PendUlon,  \22J5.  S.  847  [SO:  1187],  case  of  cipher  messagea.     This  was  not  such 

1  Inters,  Com.  Rep.  906.    No  attempt  is  here  a  message,  and  thia  judgment  is  solely  based 

made  to  enforce  the  provlEions  of   the  state  upon   the  penaltv  granted  by  the  statute  for 

statute  beyond  the  limits  of  the  state,  and  no  nnndelivery.  ana  could  be  sustained  even  If 

other    state   could    by  legislative    enactment  Ihe    3d    section  of  the  act   were  not  valid, 

affect  in  any  degree  the  duty  of  the  company  which   Is   a   question   wc    do  not   decide  nor 

in  relation  to  the  delivery  of  messages  within  express  any  opinion  concerning  it.     The  real- 

the  limits  of  the  state  of  Qeorghi.     No  confii-  due  of  the  act   could   stand   without  the  8d 

lion  therefore  could   be  expected  in  carrying  section. 

out  witliin  the  limits  of  that  stale  the  pro-  After  a  careful  review  of  the  case,  we  tblnk 

visions  of  the  statute.     It  is  true  it  provides  a  the  juitgment   U  rigid  and  that  it  ihoald  bl 

penalty  for  a  violation  of  Ils  terms  and  permits  a^rmed. 
a  recovery  of  the  amount  thereof  irrespective 

of  the  question  whether  any  acinal  damages  Mr.  Jiuti'ee  8hir»a  and  Mr.  Juttioc  Whit9 

bave   been   sustained   by  tbe   Individual  wlio  dissent  and  refer  for  their  reasons  to  Ihe  case 

brings  the  suit;  but  that  ia  only  a  mailer  in  aid  of  Wettern  U.    Til^.  Co.  v.  PendUton,  IBS  U. 

of  the  performance  of  the  general  duty  owed  8.  847  [30;  1187,  1  loiera.  Com.  Rep.  806J. 
by   the   company.     It  Is  not  a  regulation  of 

commerce,  but   a  provision  which  only  inci  

dentally  affects  it.     We  do  not  mean  to  be  uo- 

dcrslODd  as  holding  that  any  state  law  on  this  FRANCIS  A.  COFFIN,  Fiff.  in  Err.,  [664 
subject  would  be  valid,  even  in  the  abf^nce  of  o. 
congressional   leginlatinn.  If   the  penally  pro-  UNITED  STATES 
vided  were  so  grossly  excessive  that  the  neces- 
sary operation  of  such  legislation  would  be  to  Oee  B.  C,  Reporter's  ed.  6«-B«T.I 
Impede  Interstate  commerce.     Our  decision  in 

this  case  woulrl  form  no  precedeot  for  holding  Indittrru'it  for  mitapplying  fandi  of  bank— 

valid  such  leglBlatlon.     It  might  then  be  urged  abettor*  — intlructton—panieular  Jaet—re- 

that  Icgislntionof  that  character  waa  not  In  aid  futai  of  iiuCrtiction—auuyning  faclt—eon- 

of  commerce,  but  was  of  a  nature  well  calcu  Uxt—implicalion  of  law^^na  jide  IraTuae- 

laied  to  barata  and  to  impede  it      While  the  tion—making fait  ontriet. 
penalty  In  the  present  statute  Is  quite  ample 

for  a  mere  neglect  to  deliver  In  some  cases,  we  ] 
cannot  s^  that  it  Is  so  iinreasonHble  as  to  be 
outside  of  and  beyond  the  jurisdiction  of  the 
stale  to  enact. 

While  It  ia  vitally  important  that  commerce  '"^  abettlnir  a  bank  offl^r  in  miMPplylcg  the 

between  the  states  should  be  unembarrassc.!  by  ?'?\."'^V  '"  ^'-iT-h^L  it.  ™;f  h^v^T 

vexattous  «ate  regulations  regarding  it,  yet  ol  ^',^  ttZ^^^'  t^^J^Te  ^Zt^^ 

the  other  hand  there  are  many  occatdona  where  ^^^j  ^„^  Id  the  act  ol  Oonareas. 

the  police  power  of  the  slate  can  be  properly  Theaotsobar«ted,^1n«  the  aWerandabettor 

Mercieed  to  insure  a  faithful  and  prompt  per-  ^  mmctentJr  oonnicted  with  the  oirei»e  siatMi 

formance  of  duty  within  the  limits  of  the  state  .^mst  the  prtnoipsi  offender,  m  an  Indictment 

upon  Ihe  part  of  those  who  are  engaged  In  In-  oharrlnK  a  tank  prastdent  with  misapplrlng  a 

tentale  commerce.     We  think  the  statute  Id  ipeolllo  sum  Id  a  oertaln  maDDer.  and  then  allev- 

ifci  U.S.  .,        I  no» 


.    A  commOD  purpose  to  subserve  th< 

e  Joint  iator- 

eata  ot  the  prinelpal  offender  and  of 

bls  alder  and 

i<e  of  aldlDK 

SuFRun  CotTKT  OF  THS  TlNrntD  STATia, 


Oct.  TsBM, 


loK  Ibat  tlM  otb«r  pautiM  did  abet  "  Mfd"  preal- 
4ent  "m  Bforeaald"  lo  mlitppl;  the  funds  Of  tfae 
bank.  tpedfjlDK  ■  nim  Ideallcal  In  unouDI  wltb 


t.    A  requeeted  inrtruonoa  irMoh  It  fnUy  oom«d 
br  the  seDeral  obarge  of  tbs 

L  Tbe  absencv  of  One  of  MTnal 
for  the  cummlHlon  of  an  offen 
Sled  out  from  all  other  facts  of  the  i-k"-  nod  Ibe 


luiredU 


otbew 


It  partloulaT  fiM  lodependeiit  of  tlie 
other  proof, 
lb   Betusal  to  give  a  requeated  Inttniotkn  ttBtlng 

tbe 


there  1*  evidence  maklDC  It  applloable  tt 


t,   lastructkms  Kbleb  aMune  fact*  to  be  proved 
wbtoharato  dispute  are  noterroiieauiiibBret' 
oourt  repeatedly  Instruots  the  Jury  that  they  i 
thesolejudResof  tbe  facts,  and  that  the  vieve 
the  court  onqueatlODBOf  factarenotooQtrollli 

t.   An  loslruetloD  that  the  abetlon  should  be 


ir  said  » 


nethlng 


_r  their  consent  lo  or  participation  In  the 
Onlawf  ul  acts  of  the  prlnalpal  offender  Is  not  er- 
rooeoui.  where  from  the  enili«  context  It  is  clear 
tbat  the  court  required  the  Jury  lo  fled  partici- 
pation as  well  as  ciiosent. 

&  An  allettailon  thai  ■  bank  had  been  "hereto- 
forf"  crested  under  the  lawBOttbcDaltedSluiea. 
Id  ao  indictment  under  t7.  B.  Rev.  But.  1  S3M.  Is. 
even  If  material  and  Uthe  word  sbould  have  been 
"  theretofore."  only  ao  Imperleci  sCslenieni  of 
that  which  tbe  law  implies  to  be  true  afterver- 
dfot. 

>.  An  InstructloD  that  an  eotry  on  bank  books 
wbluh  [rii  ly  repreaealB  "an  actual  bona  Sde  tntos- 
actlon"  would  not  constitute  a  false  entry,  la 
DOt  rai^lradinff  as  an  assumption  that  an  entry  Is 
false  unleM  It  reprFsenta  a  traosacilon  en( 
Into  Id  good  faith  and  without  fraud. 

Uk  An  Indictment  for  aid  I  OS  and  abettlnta  bank 
president  In  misapplying  funds  ol  tbe  bank  and 
makinK  false  entries  la  net  defective  Lecause  It 
avers  that  the  principal  offender  Intended  (o  de- 
fraud the  bank  and  also  to  deceive  an  atteotof 
Ibe  oomptroller,  while  tt  charges  the  alders  and 
abpttois  only  with  an   Intent  to  deceive  such 

■^■^  [No.  801,] 

Atyued  Jfarth  5.  e,  1396.  Decidtd  Mny  i.  1896. 

IN  ERROR  to  '.he  District  Court  of  ihe 
Uniled  States  lor  the  District  of  Indiana  tu 
review  B  judgment  convlctin);  Franc^la  K.  Cof- 
tiii  of  having  aidi;d  and  abetted  ibe  president 
of  Ibe  Indianapolis  National  Bank  in  ctlmioal 
misappli cation  of  tbe  moneys,  fuada,  andcred- 
il8  of  tbal  bank  and  ivitb  having  aided  and 
abetted  said  president  in  making  a  false  entry 
on  tbe  books  of  the  bank.  In  violation  of  D.  S. 
Rev.  SWt.  S  5209.  Affirmed. 
See  same  case,  1S6  U.  S.  133  (89:  461). 

Statement  by  Mr.  Jtutiee  White: 
The  Tariouiconnta  of  tbe  indictment  herein 
charged  Francis  A.  CofBh.  tbe  plalnllS  in 
error.  Perclval  B.  CofSn,  and  Albert  S.  Heed 
with  bavins  (in  Tlolatlon  of  U.  H.  Rev.  Slit. 
g  5S0&)  aided  and  abetted  one  Haughey,  aa 

S resident  of  thelDdianapolisNatinnal  Bank, 
1  criminal  misapplications  of  the  moneys, 
fuodt,  andcreditaof  tbat  bank,  and  vltb  hav- 
ing aided  and  abetted  tbe  making  oroauaing 
1110 


to  be  made  by  Haugbey  of  a  f  alie  entry  oa  tbe 
liooks  of  tbe  bank.  A  prior  conflctinn  of  tba 
plaintlS  in  error  and  Perclval  B.  Coffin,  upon 
the  indictment  In  question,  was  here  i«- 
viewed  and  tbe  verdict  and  senlence  were  re- 
versed. 166  U.  8.  483  [SB:  481].  On  the  sec- 
ond trial  only  seventeen  out  of  tbe  flf  ty  co'inti 
contained  In  the  indictment  were  submitted 
lo  the  Jury,  and  a  verdict  was  returned  find- 
ing tbe  plaintiff  In  error  guilty  on  aeven 
countsi,  tbat  is,  Noa.  4,  9,  11,  12.  13,  14.  and 
89,  and  the  defendant  Perclval  B.  Cofflo  not 
guilty.  After  tbe  overruling oFs  motion  for 
a  new  trial  and  in  arrest  of  ludgment,  plain- 
tiS  in  error  was  sentenced  on  each  ot  the  seven 
counts  to  imprisonment  in  the  penitentiaiy 
for  eight  years.  The  Imprisonment  under 
each  count  was  ordered  to  be  coucurrent.  and 
not  cumulative.  This  writ  of  error  wai 
thereupon  sued  ouL 

Mtttn.  W.  H.  H.  BUller,  F.  WIntm, 

and  Joltn  B.  hSarti  for  plaintiff  in  error. 

Mt.  Holnea  Conradi  Solicitor  Qeneral, 
for  defendant  in  error, 

Mr.  Juuiet  WIiit«  delivered  tbe  opinioD 
of  the  court: 

Fifty-two  requests  for  Instruction!  were 
submitted  on  behalf  of  the  defeadauts  lo 
the  trial  court.  The  asaignmenta  of  error 
are  sixty-two  in  number.  The  uselessnoi 
of  this  multitude  of  assisaments  Is  detnon- 
Blrali^d  by  tbe  fact  tbat  but  nineteen  out  of 
Ibc  sixty-two  were  relied  upon  at  bar.  Theae 
uiueteen  are  grouped  in  tbe  brief  of  cmuotel 
for  plaintiff  in  error  under  'twelve  [066 
headings.  We  shall  confine  our  eiaminstioa 
to  tlie  consideration  of  tbe  matters  embraced 
under  these  beadings,  and  in  tbe  order  In 
which  tliey  sre  discussed  bv  counsel. 

I.  Point  1  alleges  tbat  the  court  erred  in 
refusing  to  give  Instructions  requested,  num- 
beted  47  and  48. 

No.  47  reads  aa  follows: 

"47.  In  the  indictment  in  thla  case  ft  li 
charged  that  Theodore  P.  Hauehey,  president 
of  the  Indianapolis  National  Banlc,  wltb  In- 
tent Xa  injure  and  di^fraud  the  bank,  wilfully 
misapplied  tbe  funds  of  the  bank,  and  also 
that,  with  InUnt  to  defraud  the  bank  and  to 
deceive  an  agent  appointed  or  to  be  appointed 
to  examine  its  affalia,  he  made  or  caused  to 
be  made  false  entries  upon  the  books  of  tbe 
bank.  Tbe  defendauts  Prancls  A.  CofBb 
and  Perclval  B.  Coffln  are  charged  with 
havine.  with  like  intent,  aided  and  abelled 
said  Haughey  in  said  wrongful  acta.  In 
order  to  sustain  this  charge  of  aiding  and 
abetting  against  the  defendant*  the  evidence 
must  show  beyond  a  reasonable  doubt  that 
tbe  defendanta  acted  in  the  matter  with  a 
like  Intent  aa  that  attending  the  action  ot 
Mr.  Haugbey— that  is,  it  must  be  shown  tbat 
the  Coffins,  cbarged  as  aiders  and  abettors, 
stood  in  a  similar  relation  to  the  alleged 
crime  as  Mr.  Haugbey :  that  they  apprnached 
it  from  tbe  same  direction  and  touched  It  at 
the  same  point.  If,  aa  matter  of  fact,  in  any 
of  the  transactions  charged  aa  criminal  In 
tbia  indictment  Mr.  Haugbey  act«d  wltb  oM 
and  the  defendanta  acted  with  a  dlt* 
ferent  and  unlike  Intent,  tbcn,  as  lo  that 
1<8  D.  S. 


ovCi)l>^Ic 


ises. 
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tnnsBCtloD.  tbef  &re  not  guUtf  u  char^ 
to  tliii  indictment.'' 

No,  48  is  Bimilar  to  No.  47.  eicept  that 
the  vords  "stood  in  a  similar  relation  to 
the  alleged  crime,"  coDtalncd  in  ttie  third 
teoteuce  of  No.  47,  are  omitted  ta  No.  4S. 

We  held  Id  our  former  opinloQ  (156  U.  S. 


contention  then  advanced,  tliat  no  offense  was 
staled  in  tlie  indictment  against  the  aiders 
and  abettors,  because  In  none  of  the  counts 
was  It  asserted  that  lliey  were  officers  of  the 
bank  or  occupied  anj  spcciSc  official  relation 
lolt. 

The  nillDg  then  made  estsbllshea  the  error 
667]  of  the  foregoing  "requests  to  charge, 
and  hence  practically  disposes  of  the  ques- 
tfocsnriBing  under  tills  head iog.  However,  as 
counsidl  nowcontend  that  tbelrforroer  position 
was  misunderstood  aud  was  not  adequately 
met  by  the  rcasooing  previously  adopted, 
we  add  the  following  cons  i  deration  a ;  The 
contention  now  advanced  admiu  that  one 
not  an  officer  of  the  bank  may  be.  under  sojne 
clrcumetanceB,  itn  aider  or  abettor  in  viola- 
tion of  U.  S.  Rev.  Stat,  §  5209,  but  urges 
that  In  order  to  be  such  aider  or  abettor  the 
perioD  so  chareed,  when  not  an  officer  of 
tbe  bank,  must  stand  in  such  relation  to  the 
recreant  bank  officer,  or  have  such  Interest 
with  him  in  other  enterprises,  "as  that  they 
may  work  together  for  tlie  hurt  of  the  bank 
(nr  a  common  purpose. "  In  otliej  worda,  the 
argument  substantially  asserts  that  an  essen, 
ttal  element  of  the  offeuse  of  aiding  and 
abettinc  Is  the  eiislence  of  a  common  pur- 
pose between  the  officer  and  tbe  alder  and 
abettor  to  promote  or  subserve  the  joint 
interest  of  Ine  wrongdoers  in  enterprises  in 
which  they  are  mutually  loteresled.  But  the 
statute  nowhere  requires  that  there  should 
be  a  "common  purDose"  on  the  part  of  tbe 
principal  and  tbe  alder  and  abettor  to  sub- 
serve tlieir  joint  Interests  by  the  misapplica- 
tion committed.  It  only  requires  that  there 
sbould  be  a  misapplicatioQ  of  tbe  moneys  of 
the  bank  with  a  joint  intent  to  "Injure  or 
defraud  the  association  or  any  other  company. 
body  politic  or  corporate,  or  any  Individual 
person,  or  to  deceive  any  officer  of  the  asaocla- 


the  statute  has  been  violated  If  the  one 
charged  with  aiding  and  abettlns  Is  shown 
to  have  actually  aided  and  abetted  the  officer 
of  the  bank  in  misapplying  Its  funds,  no 
matter  whom  the  accused  may  have  ultimately 
Intended  to  benefit  by  bis  misconduct,  pro- 
vided, of  course,  there  eiist«d  the  intent  to 
defraud  enumerated  In  tbe  act  of  Congress. 
In  accord  with  this  view  tbe  court  properly 
Instructed  tbe  jury  that  there  must  tMve 
existed  in  tbe  minds  of  both  Haughey  and 
the  defendants  the  wrongful  intent  stated  in 
the  law.  Tbe  Intent  contemplated  by  coun- 
sel in  the  requested  Instruction  was  evidently 
the  other  and  different  one  heretofore  referred 
608]  to,  namely  :  the  beneficial  purpose  to*be 
subserved  or  common  interest  to  be  promoted 
by  the  performance  of  tbe  wrongful  act.  But, 
as  we  have  said,  it  is  not  essential  that  tbe 
Intent  should.  In  this  particular,  have  been 
163  U.S. 


coincident,  provided  there  existed  the  Intont 
which  the  law  ordains. 

The  proposition  upon  whloh  rellanoe  la 
mainly  placed  is  that  the  person  charged  aa 
an  aider  and  abettor  "raust  stand  la  the  same 
relation  to  the  crime  aa  the  principal,  ap- 
proach It  In  the  same  direction,  touch  It  at 
tbe  game  point."  This  laoKUSge  is  taken  from 
the  opinion  in  3iaU  v.  Teaiuia.  SO  Conn.  92. 
In  that  case  It  was  held  that  one  who  bought 
IntOKtcatlng  liquors  from  another,  the  sate 
being  illegal,  was  not  an  aider  and  abettor 
of  tbe  offense  of  unlawful  selling  within  the 
meaning  of  a  general  statute,  which  provided 
that  "every  person  who  shall  assist,  aid, 
counsel,  cause,  hire,  or  command  another  to 
commit  any  offense,  may  be  prosecuted  and 
punished  as  If  he  were  a  principal  offender." 


Tbe  c< 


't  said: 


"The  abetting  tDteoded  by  it  Is  a  positive 
act  in  aid  of  the  commiaslon  of  the  offense— 
a  force,  physical  or  moral,  joined  with  that 
of  the  proprietor  In  producing  it.  This  la 
clear  from  tbe  context,  where  aiding  li 
classed  with  assistlni;,  causing,  hiring,  and 
commanding.  The  abettor,  within  tbemeao- 
ing  of  the  statute,  must  stand  Id  tbe  samo 
relaiioD  to  tbe  crime  as  the  principal,  ap- 
proach It  from  the  same  direction,  touch  It 
at  tbe  same  point,  Tbil  is  not  tbe  case  with 
the  purchaser  of  liquor.  Bis  approach  to  tbe 
crime  is  from  tbe  other  side.  He  touches  It 
at  wholly  another  point.  It  Is  somewhat  like 
the  caae  of  a  man  who  provokes  or  challenges 
a  man  to  fight  witli  him.  If  tbe  other  knocks 
lilm  down,  he  has  induced,  but  In  no  proper 
sense  abetted,  this  act  of  violence,  no  has 
not  contributed  any  force  to  Its  production. 
He  touches  the  offense  wholly  on  the  other 
side.  The  purchaser  of  liquor,  by  his  offer 
to  buy.  Induces  tbe  seller  of  the  liquor  to 
make  the  sale ;  but  he  cannot  be  said  to  assist 
him  In  it.  The  whole  force,  moral  or  pliya- 
ical,  that  went  to  tbe  production  of  the  crime 
as  such  was  the  seller's," 

Separated  from  tbe  context  Id  which  the 
seDtence  was  used  *by  the  Connecticut  [669 
court,  Itbecomes  meaningless  and  confusing. 
Tbe  direction  from  which  the  parties  must 
approach  tbe  transaction,  that  is. tbe  intent  to 
defraud,  is  accurately  speclfled  In  tbe  statuto 
under  consideration.  The  meaning  which 
counsel  affix  to  the  sentenoe  which  they  ex- 
cerpt from  Stalt  v.  Ttahan,  lupra,  is  lllua- 
tnied  by  their  assertion  that  It  appears  from 
tbe  bill  of  eiceptlons  that  Haugbey,  the 
ptealdent.  had  no  Interest  Id  the  cabinet  com 
pany  for  whose  benefit  the  iodlctment  allegea 
the  misappllcationa  and  false  entries  were 
made,  nor  any  interest  In  or  relation  to  tb» 
defendants,  and  that  neither  the  plaintiff  in 
error  nor  any  other  person  connected  with  or 
Interested  in  the  cabinet  company,  or  any 
of  the  other  companies,  had  any  interest  in 
the  bank  or  with  Haugbey  of  any  kind  what- 
soever. Conceding  this  to  be  so,  the  accuaed 
was  none  tbe  less  .zuilty  of  a  violation  of  the 
statute  If  he  aided  and  abetted  in  tbe  mtsap- 
plication  of  tbe  funds  of  tbe  bank  with  tbe 
Intent  specified  In  the  law.  The  contention 
that  If  Haughey,  the  president,  intended  to 
benefit  the  Dank  by  the  transactions  com- 
plained of,  he  therefore  could  not  hAve  bad 
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a  comiooD  purpoM,  witL  the  peraoQ  tbcoIt- 
leg  tbe  money.  U>  defraud  the  bank,  amouQta 
simply  to  the  sHsenlon  that  If  the  proof 
showed  that  there  nas  do  iQteot  on  the  part 
of  Hausbey  U>  defraud  the  banlc,  It  was  the 
duty  of  tbe  jury  to  acquit.  However,  tbe 
real  premlae,  upon  which  the  whole  argu- 
meot  rests,  U  that  If  the  accuwil  was  guilty 
at  all,  he  was  guiUy  as  a  prlDclpal  and  oot 
as  BD  alder  and  abettor.  But  it  U  aot  oeccs- 
eary  to  give  much  time  to  tbe  coDslderatiou 
of  this  claim.  Id  view  of  tbe  clear  iotent  ot 
CoDgresa  as  expreased  In  the  statute  under 
review.     It  is  evident   that  no  matter  how 


cer  nr  agent,  luch  third  perBon  is  required  U> 
be  charged  as  an  aider  and  abettor  in  the  of- 
fense and  prosecuted  as  such.  Tbe  primary 
object  of  Uie  statute  waa  to  protect  the  bauli 
from  tbe  acta  of  its  own  servants.  As  be- 
tween officers  and  agents  of  the  bank  and 
third  persoDB  co-operating  to  defraud  the 
bank,  the  statute  contemplates  that  a  bank 
officer  shall  be  treated  as  a  principal  otiender. 
670]Ia  every  criminal  offense  'there  must, 
of  coune,  be  a  principal,  and  it  follons  that 
without  the  concurring  act  of  an  officer  or 
agent  of  a  bank,  third  persons  cannot  commit 
a  violation  of  the  provisioos  of  g  520S.  IF, 
therefore,  a  violation  ot  tbe  statute  in  ques- 
tion is  committed  by  an  officer  und  au  out- 
sider the  one  must  be  prosecuted  as  the  prin- 
cipal and  the  other  as  tbe  aider  aed  abettor. 

Jl.  Under  point  3,  error  is  alleged  to  tbe 
refusal  of  tbe  court  to  give  the  folJowing  re- 
quested instruction ; 

"S.  Tbe  fourth  count  of  tbe  indictment 
charges  that  Theodore  P.  Haiighey,  ss  pres- 
ident of  the  ludianapolis  Natiooal  &nk, 
did,  on  tbe  20th  day  of  May,  IS93,  unlaw- 
fully, wilfully,  and  feloniously  misapply 
certain  money*  of  said  bauk  in  said  count 
speciUcully  named,  to  wit,  the  sum  of  fi.  • 
273.29.  The  count  does  not  charge  tlist  the 
defendants  aided  or  abetted  said  Haughey  in 
misapplying  tbe  same  moneys  which  he  is 
charged  to  iiave  misapplietl.  Under  these 
circumstances  this  count  charges  no  crime 
against  Uie  defendants,  and  on  iliia  count  you 
should  not  convict  tbe  defendanls. " 

The  proposition  embodied  in  this  request 
rests  OD  the  assumption  that  the  aiding  and 
abetting  clause  tn  tbe  fourth  count  of  the 
indictment  does  not  refer  to  the  Identical 
misapplication  which  tliat  count  charges  to 
have  been  committed  by  the  president.  In 
other  words,  that  there  is  a  want  of  identity 
between  tbe  oSenne  which  the  accused  Is 
charged  to  have  aided  and  abetted  and  the 
offense  there  averred  to  have  been  committed 
by  tlie  president.  The  count  charges  the 
president  with  having  on  tlie  20th  of  May, 
1H93.  misapplied  a  specIQc  and  enumerated 
sum  by  then  and  there  "paying  and  causing 
said  sum  U>  be  paid  out  of  the  moneys,  funds, 
nnd  credits  of  said  association  upon  certain 
divers  checks  drawn  upon  said  ossoclaliun  by 
the  Indianapolis  Cabinet  Company,  which 
checks  were  then  and  tliere  cashed  and  paid 
out  of  the  moneys,  funds,  and  credits  of  said 
association,  which  said  aum  aforesaid  and  no 
part  thereof  waa  said  Indiaoapolls  company 
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entitled  to  withdraw  from  laid  ttank  bacauaa 
said  company  bad  no  funds  in  said  associa- 
tion to  its  credit."    The  aiding  and  abetting 

clause  charges  that  the  accused  did  "on  tbe 
20tb  of  -May,  18B8,  aid  and  abet  said  [671 
Theodore  P.  Haughey, as  afi.resald.  to  wrong- 
fully, unlawfully,  feloniously,  and  wDfulfy 
misapply  the  moneys,  funds,  and  credits  ot 
Bald  a«sociutiou,  to  wit."  spcciFvIug  a  sum 
Identical  in  amount  with  tliat  re'ferred  U>  in 
the  previous  part  of  tbe  Indictment.  Tlia 
contention  Is  that  the  word  "said"  preceding 
and  tbe  words  "as  aforesaid'  rollowing  the 
name  ot  Haughey.  president,  do  not  refer  to 
the  sum  previously  charged  to  have  bern  mia- 
applied,  and  therefore  there  Is  a  want  of  re- 
lation between  the  averred  misapplication 
end  tbe  alleged  aiding  nnd  abetting.  When 
this  case  was  previously  befori'  us  substan- 
tially tbe  same  general  complaint  nas  made 
against  all  tbe  counts  of  the  iadicimeut.  tbe 
contention  then  being  that  tlic  words  "said* 
and  "as  aforesaid"  did  not  aver  tlnii.  tlirise  who 
aided  and  abetted  knew  that  iluii;L.'hey  wa* 
the  president  ot  the  bunk.  and.  lience.  the 
counts  were  bad.  Wesaid  (p.  410)  i  "With- 
out culerlng  Into  any  nice  que^<lioD  of  gram- 
mar, or  undertaking  to  discuss  whether 
tbe  word  'said'  before  Haugbey's  name,  anil 
tbe  words  'as  aforesaid'  which  follow  it,  are 
adverbial,  we  think  the  plain  imd  uDiuislaka- 
ble  statement  of  the  indictment  iu,  a  whole 
Is.  thiLt  tbe  acts  charged  against  Huugliey 
were  done  bv  him  as  president  of  the  bank, 
nnd  that  the  aiding  aud  abetltog  was  also 
knowingly  doue  by  asaisting  blm  lu  the  of- 
Qclal  capacity  In  which  alone  it  is  charged 
that  be  misapplied  the  funds."  This  reason- 
ing is  conclusive  of  the  point  now  made. 
The  words  "said"  and  'as  aforesaid."  which 
we  then  considered  as  suiUcicutiy  referring 
to  the  capucity  in  which  the  act  was  averr^ 
to  have  been  committed  in  the  liret  part  of 
the  Indictment,  also  iiileqwatcly  citiiiected  the 
acts  charged  against  the  aider  anil  abettor 
with  the  offense  stated  against  the  priucipal 
offender. 

III.  This  point  complains  of  the  refusal  to 
give  the  following  inslruclions : 

"  10.  Evidence  hus  been  luiroduccil  u|)onthe 
trial  with  reference  lo  drafts  drawn  hy  the 
Indianapolis  Cabiuet  Company  on  the  Tuft* 
Cabinet  Company  and  acce])t(tf  in  the  name  of 
the  latter  company,  and  it  is  claimed  ou  behalf 
of  the  government  that  there  never  was  nnv 
such  organ ir.at ion  *bs  said  Tufts  Cab-  |073 
Inet  Company,  but  that  the  same  was  wliolly 
fictitious.  This  evidence  lias  been  permitted 
to  be  Introduced  before  you  for  tbe  purpose 
of  throwing  light  upon  the  Inieut  of  tbe  de- 
fendants and  olTheodore  P.  Haugbi-y  In  con- 
nection  with  the  charge  of  wrongdoing  by 
them  In  the  various  count* ot  the  indictment. 
ThI*  evidence  can  only  be  considered  by  you 
for  this  purpose,  as  there  Is  no  chsrge  in  any 
count  of  the  Indictment  based  upon  this  par- 
ticular transaction,  and  the  light  it  may 
throw  upon  the  Intent  of  the  delendanta,  or 
either  of  them,  or  ot  said  Baughcy  must  de- 
pend upon  all  the  circumstances  shown  to 
have  attended  the  transaction. " 

"48.  As  you  have  been  already  told,  tlie 
government  In  this  case  Is  proaecutlDg  tlw 
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defeDdantB  tor  pnriicular  transactions  cbsrfced 
to  have  been  uolawtul  aod  criminal,  as  spe- 
cifically set  forth  ia  certain  speclSc  counts 
of  the  Indictment.     Evidence  bus  been  Intro- 


aad  the  indianapoirs  National  Bank,  and 
various  other  parties.  This  evidence  has 
been  allowed  to  g<3  before  jou  solely  ui)on 
the  question  ot  Intent  and  should  be  consid- 
ered b;  JOU  only  In  so  far  as  It  may  tend  to 
llIuHtrate  the  Intent  of  Mr.  Haughey  or  of  the 
defendants.  Except  for  that  purpose  vou 
have  nothing  to  <lo  with  other  transactfons 
than  those  speciScally  cbarged  and  prose- 
cuted under  thia  indictment.  Except  as  Il- 
lustrating such  latent,  the  question  of  the 
lawfulness  ot  unlawfulness  of  such  otijer 
transactions  is  one  with  Which  you  have 
nothing  to  do." 

We  think  the  instructions  hen  requested 
were  properly  refused  because  fully  covered 
by  the  general  charge  of  the  court.  Northern 
P.  R.  do.  v.  Urtin.  158  U.  8.  371,  277  [89: 
9T7,  9821  ;  Grand  TrurJc  R.  Ca.  v.  Ivet,  144 
U.  a.  408,  433  [38 :  485,  4981  :  Nea  York,  L. 
E.  A  W.  R.  Co.  V.   Winter,  143  U.  3.  74  [38 : 


Repeatedly  In  the  instractlons  given,  the 
Jury  were  told  that  they  could  not  find  the  de- 
fendants guilty,  uniesa  they  were  satisfied  be 
yond  a  reasonahle  doubt  that  Uaughey  and  the 
defeudants  hod  committed  tiic  specltic  crimi- 
nal acts  alleged  in  thecountaof  the  Indictment 
e73]  which  were  ■submitted  to  tliem  with 
tjie  intent  therein  charged.  Thus  the  court, 
in  the  opening  of  itschan;e.  said;  "You  have 
nothing  Ui  do  with  the  iitiier  counts  of  tht 
indictment,  which  are  withdrawn  from  youi 
consideration. "  Again,  In  another  porlloE 
of  the  charge :     "  The  particular  acts  of  mis- 
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defendants  guilty  ot  any  other  cliarge  of  aid 
lug  and  abetting  in  tiie  wilful  misapplication 
ot  the  moneys,  funds,  and  credits  ot  said 
bank,  except  those  speclScally  charged  in  the 
flist  twelve  counts  of  the  indictment  now  on 
trial  before  yon.  and  also  on  the  speclfle 
charges  elected  by  the  government,  as  above 
stat^Ml,  under  the  thirteenth,  fourteenth,  fif- 
teenth, and  sixteenth  counts  ot  tlie  Indlct- 
raent."  Having  tliua  repeatedly  called  tlie 
attention  ot  the  Jury  lo  the  fact  that  they 
were  confined  In  the  determination  oF  the 
guilt  of  the  accused  to  the  speclQc  matters 
submitted  to  them,  the  court,  on  tbe  subject 
of  Intention,  also  correctly  Instructed  them 
thst  for  this  purpose  and  for  this  purpose 
alone  they  might  consider  the  proof  intro- 
duced as  to  other  misapplications  than  those 
charged  In  tbe  counts  whicli  were  before 
them.  For  Instance,  the  court  observed ; 
"In  determining  whether  they  bad  tbe  crim- 
inal Intent  to  deceive  or  defraud  as  charged, 
or  whether  they  acted  In  good  faith,  you 
Aould  take  Into  consideration  the  situation 
of  the  psrtles,  the  course  of  business  between 
them  as  well  as  between  tbe  cabinet  company 
1<8  U.S. 


and  tbe  bank,  and  all  tbe  facts  and  ctrcum- 
stsnces  in  proof  before  you."  We  think  there 
can  be  no  doubt  thst  the  charge  of  the  court 
■s  given,  therefore,  left  no  question  In  tlie 
minds  ot  the  jury  that  they  could  only  find 
tbe  defendants  guilty  upon  tbe  particular 
mattera  specified  in  the  counts  submitted 
to  them,  and  that  they  could  not  find  them 
guilty  ot  a  different  mfsappllcatlon  from  that 
charged,  whether  or  not  there  was  proof  es- 
tablishing such  other  misapplications. 

IV.  Tbe  4tb  point  alleges,  as  error,  tho 
refusal  of  the  court  to  give  tbe  following  re- 
quested Instruction : 

•"  16.  The  intent  on  the  part  ot  Mr.  [674 
Haughey  la  the  alleged  mlssppl  icatlons  of  the 
moneys  of  the  bank  to  Injure  or  defraud  tba 
bank  Is  an  essential  Ingredient  ol  tbe  offense 
charKed  against  the  defendants.  In  determin- 
ing the  question,  therefore,  of  Mr.  Haughey's 
intent,  you  should  take  into  consideration  the 
relation  be  bore  to  this  bank,  both  asanotfloer 
and  sbarehnlder,  and  wbetlier  the  evidence 
shows  any  motive  on  his  part  for  defrauding 
or  Injuring  tbe  bank,  and  it  ia  for  you  to  s^, 
in  tbe  light  of  all  the  evidence,  whether  Mr. 
Haughey,  In  letting  the  cabinet  company 
have  such  moneys,  did  so  with  such  intent. 
If  tbe  evidence  "does  not  satisfy  you  beyoiul 
a  reasonable  doubt  ot  such  lulent,  then  the 
government's  case  is  not  made  out.  In  de- 
termining this  question  you  may  cosslder 
whether  Mr.  Haughey  was  In  any  way  bene- 
fited, or  hoped  to  be  benefited,  by  the  loans 
or  advances  to  tbe  cabinet  company ;  and.  if 
you  Dnd  from  the  evidence  that  there  was  no 
such  benefit  or  hope  thereof  on  the  part  of 
Mr.  Haughey,  such  fact  may  he  considered 
by  you  in  determining  whetlier  tliere  was 
liny  such  intent  as  is  charged,  and.  If  the  mak- 
ing of  such  loans  and  advances  was  under 
such  circumstances  shown  by  tlie  evidence  •• 
would  injure  or  tend  to  injure  Mr  HaUKhey, 
that  fact  may  be  considered  In  like  manner 
and  for  tbe  same  purpose." 

The  complaint  Is  made  thai  nowhere  in  tba 
charges  given  did  tbe  court  expressly  Inform 
tlie  jury  that  they   might   consider,   in  de- 
irminlnK   the  oiiestion  of   criminal  Intent, 
hether  tbe  evidence  disclosed  that  the  mo- 
ve of  personal  gain  Induced  Haughey  to 
•minit  tlie  offense  charged.     Dut  the  Instruc- 
tion requested,  in  the  particular  mcniioned, 
was  not  upon  the  law  of  the  case,  but  upon 
the  inferences  to  be  drawn  from  tbe  evidence, 
matter  peculiarly   within  tbe  provinre  of 
the  jury.     Tbe  court  did  charge  that  the  jury 
might  look  at  all  the  proofs  In  the  case  In 
determining  the  question  of   guilty  Intent, 
and  while  It  also  instructed  that  It  was  not 
necessary  for  the  commission  of   this  offense 
that  tbe  officer  ot   tbe  bank   who   makes  * 
ilful  misapplication  i;hould  derive  any  per- 
sonal benefit  or  advantage  from  the  transac- 
tion, the  court  added  that "  when  tbe  moneys, 
funds,  or  credits  ot  tbe  bank  are  unlawfullr 
*taken  from  Its  possession  and  know-  [67ff 
ingly   and  wilfully  misapplied  by  convert- 
ing them  to  the  use  of  any  person  or  compAuj 
other  than  the  bank,  with  the  intention  to 
Injure  and  defraud,  tbo  offense  described  in 
the  statute  bas  been  committed"    So,  also, 
tbe  oourt  olaewlien  In  ila  Instnictiooa  to  the 
IIU 
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Jai7  Mid :  "  If  loBDt  aad  dlBcouDta  kre  rnnde 
D7  the  president  oE  a  oatloiial  bank  io  bad 
faith  for  tbe  fraudulent  puipoee  of  giving 
gain  or  advantage  to  some  other  pereon  -- 
oompany.  and  not  In  tbe  honest  exerclte 
offlclil  ditcretloD,  th«  officer  making  tbem 
paMM  the  line  dividing  boneatf  and  dl«- 
hOQMtf,  and  bit  actioala  crimlosl  If  done 
with  intent  to  iojure  and  defraud  the  bank 
'-  -   1-.1--    j,|(j  ((  gg  reaulti." 


Ing  aa 

The  accused  could 
the  absence  of  one  of  leTeni]  poulb 
for  tbe  commlulon  of  aa  oDenee.  iaolate  It 
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the  jurr  as  to  the  wetgbt  to  be  given  tiiii 
iwrtlcular  (act.  independent  of  all  the  oUier 
proof  Id  tlif  case.    The  charge  as  a  whole 


rule  by  wbicb  they  were  to  determioe  from 
all  the  evidence  the  question  of  Intent,  we 
think  there  was  do  error  to  the  prejudice  of 
the  defendant  la  refusing  the  request  which 
be  asked. 

V.  This  point  alleges  error  Id  the  refusal 
of  the  coort  to  give  two  instructions  requested 
bv  plaintiff  in  error,  one  to  the  effect  that  the 
allowance  ot  mere  overdrafts  was  not  of  Itself 
■ufBclent  to  show  any  crlmlDsl  intent  on  the 
part  of  Haughey,  aod  the  other,  that  not- 
wlthitandlng  that  Uie  statute  forbids  loans 
to  any  one  person  Id  excess  of  10  per  cent  of 
the  capilal  stock,  that  such  loan,  although 
unlawful,  was  not  for  that  reason  alone  crira 
Inat.  The  first  lostructlon  referred  to  is,  li 
•uhitance,  given  la  various  parts  ot  the 
charge  of  the  court.  Thus  the  court  Id- 
Btnicted  the  Jury  : 

"On  tbe  counts  for  wilful  misapplication 
the  questions  for  you  to  delennlDe  are :  Did 
Theodore  P.  Haughev,  as  president  of  the 
IndisDapolis  National  Bank,  knowingly  and 
unlawfully  aod  with  InUnt  to  Injure  aad  de- 
fraud said  bank  In  mauoer  and  in  form  as 
cliarged,  wilfully  mlnapply  the  moneys, 
funds,  or  credits  of  said  bank  by  cashing,  dig- 
07B]  counting,  and  paying  for  the  "use  and 
benefit  of  the  said  Indianapolis  Cabinet  Com- 
pany, knowine  it  to  be  Insolvent,  out  of  the 
moneys.  fundsT  and  credits  of  the  bank  with- 
out authority  from  its  board  of  directors,  any 
notes,  drafts,  or  bills  of  exchange  drawn  by 
and  upon  Insolvent  persons,  firms,  and  com- 

Enies,  knowing  tbem  to  be  insolvent,  and 
owing  such  notes,  drafts,  or  bills  of  ex- 
change to  be  valueless,  In  manoer  and  form 
as  charged  Id  either  count  of  the  indlctmenti 
It  he  did,  be  has  committed  tbe  offense  ot 
wilful  misapplication  as  charged  In  tbe  count 
or  counts  of  the  indictment  now  on  trial  re- 
lating to  that  subject  which  you  find  to  have 
been  so  proved.' 

The  court  also  said: 

"If  Haughey  and  the  defendants  withdrew 
monevs  from  the  bank  for  the  use  of  the  cab- 
inet company  by  mean*  ot  checks  drawn  by 
It  on  said  baok  wben  It  had  no  funds  or 
moneys  on  deposit  against  which  to  draw.  If 
tbey  acted  In  good  faith,  honestly  believing 
that  tbe  cabinet  company  would  be  able  to  re- 
pay the  same  when  required,  they  would 


w. 


larged  ;  but,  on  tbe  other  hand.  If  they 


acted  In  bad  faith  and  did  not  believe  and 
bad  no  reasonable  ground  to  believe  that  tha 
cabinet  company  could  repay  such  overdraft* 
when  requlKd  to  do  so,  then  they  had  no  law- 
ful right  to  nuke  audi  overdriuta  or  allow 
thero  to  be  made." 

We  thlok  tbe  second  requested  Instrnctloti 
was  also  fully  covered  In  the  charge  actually 


Tbe  oountB  of  tbe  indictment  relating 
to  misapplication  charge  a  misapplication 
of  the  moneys  of  the  bank.  These  cbargea 
of  misapplication  are  not  sustained  by  merely 
showing  that  tbe  bank  gave  to  the  cabinet 
company  credit  to  which  It  was  not  entitled, 
unless  ft  Is  also  sltown  that  as  a  rcsuU  of 
sucb  credit  the  cabinet  company  was  enabled 
to  and  did  withdraw  from  tbe  bank  monen 
of  some  kind,  resulting  In  loss  to  the  bank. 
Thus,  evidence  of  tbe  giving  by  tbe  cabinet 
company,  and  the  receiving  oy  the  bank,  of 
renewal  paper  upon  which  nothing  was  with- 
drawn from  tbe  bank,  would  not  sustain  the 
'charge  of  criminal  misapplication  of  [077 
tbe  credits  of  tbe  bank." 

There  Is  no  doubt  of  the  sonndneas  of  the 
abstract  principle  which  this  request  em- 
l>odied.  If  the  money  ot  a  bank  he  misap- 
plied by  paying  It  out  on  worthless  paper. 
It  is  obvious  that  a  subsequent  renewal  of 
such  paner  upon  which  nothing  was  actually 
obtalneil  could  not  have  misapplied  the 
money  of  tbe  bank.  Whilst  this  Is  true  In 
tbe  abstDLct,  the  refusal  to  give,  when  re- 
quested, a  correct  legal  proposition,  does  not 
constitute  error,  unless  there  be  evidence  ren- 
derlns  the  legal  theory  applicable  to  the  case. 
Btrykir  v.  Craru.  138  U.  S.  537  [81 :  IMJ, 
and  authorities  there  cited. 

Tbe  bill  of  exceptions  contains  the  follow- 
ing statement  relittive  to  the  ninth  count,  to 
which  It  Is  asserted  the  Instruction  asked  re- 
lated; 

Be  It  further  remembered  that  there  wa* 
evidence  lending  to  show  that  the  trnnsac- 
tions  mentioned  In  the  ninth  count  of  the  In- 
dictment consisted  solely  of  tbe  taking  up  by 
the  Indianapolis  Cabinet  Company  of  two 
arafts  theretofore  drawn  bv  It  upon  custom- 
ers and  discounted  by  said  baok.  aDd  which 
had  not  been  paid  or  accepted  by  ttte  draw- 
ees, tbe  aggregate  amount  ot  said  drafts  be- 
ing {3,467.23,  by  anew  draft  drawn  by  said 
IndiBDBpolis  Cabinet  Company  on  one  of  the 
drawees  In  the  drafts  taken  up  for  tbe  sum 
of  18,467.38,  and  that  there  was  evidence 
tending  to  show  that  the  drawee  In  said  loat- 

itloned  draft  waa,  at  the   time   tbe  same 

dravrn  and  accepted  by  said  bank,  solvent 
and  indebted  to  the  cabinet  company  In  an 
amount  greater  than  the  amount  of  said  draft, 
for  which  said  company  bad  a  right  to  draw. 

"There  was  evidence  tending  to  show  that 
the  drawee  in  said  draft  above  mentioned 
the  time  tbe  tame  wn*  drawn  and 
placed  in  said  bank,  Insolvent,  and  said  draft 
was  never  forwarded  for  acceptance  or  collec- 
tion, but  was  held  by  the  direction  of  Theo- 
dore P.  Haughey  In  said  bank,  and  that  said 
defendant  knew  that  the  drawee  of  said  draft 
always  refused  to  accept  or  booot  drafts,  aod 
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ttuit  be  mad«  all  bis  Mttlementa  either  Id' 
club  or  t^  note, KDil  that  tile  Indebtedness  men - 
tloaed  in  said  dralt  waa  af lerwudi  Mtllad  bj 
078]  the  *not«  of  uid  drawee,  but  ws«  not 
luned  over  to  said  bank,  but. was  delivered 
by  aald  defendant  to  other  creditors.  There 
was  evidence  tending  to  show  that  the  notes 
wbff^h  were  claimed  to  have  been  given  for 
■aid  indebtedness  were  not  ezecuCed  until 
after  the  failure  of  the  baok,  and  that  the  dls- 
poaltloD  to  other  creditors  was  made  b;  Al- 
bert S.  Reud." 

From  tbta  etalement  It  fs  Impossible  lo  de- 
termine whether  there  was  any  evidence  tend- 
tng  to  ihow  a  nale  of  fact  adequate  to  make 
the  InslructioD  which  waa  refused  perttnpnl, 
and  there  U  no  other  matter  In  tbe  bill  of  ex- 
ceptioDB  to  which  the  legal  principle  slated 
oould  apply.  It  Is  tnie  that  counsel  say  that 
by  the  bill  of  eioeptlons  It  "appearv  that 
Other  transactiona  were  based  upou  the  reoew- 
■la  of  paper  merely  without  in  any  way  de- 
pleting the  fundi  of  the  bank.  But  the 
portion  of  tbe  bill  of  exception!  which  is  re- 
ferred CO  as  supporting  tbis  statement  relates 
solely  to  the  evidence  offered  on  tlie  count 
alleging  a  false  entry,  and  therefore  In  no 
way  involves  the  otber  counts  of  the  indict- 
ment which  charged  mlsapplicutloD.  We 
therefore  find  that  error  was  not  committed 
by  the  refusal  in  qui-stlon. 

VII.  The  refusal  to  give  the  following  in- 
struction was  aaalgned  as  error : 

"40.  In  onler  to  wsrrant  a  conviction  of 
tbe  defendants  as  aiders  and  abettors  of  ftlr. 
Haufhey  in  the  making  of  false  entries,  as 
charged  In  this  indiotmeat.  It  la  not  enough 
to  ^ow  Chat  tbe  entries  were  false  and  that 
Mr.  Banghey  made  tliem  with  the  criminal 
iDteat  charged,  but  it  must  also  be  shown  by 
the  evidence,  beyond  a  reasonable  doubt,  that 
ihe  defendants  had  knowledge  of  the  making 
of  auch  entries,  and  that  they  did  acts  aid- 
lag  and  abetting  Hr.  Hanghey  in  maklnr  the 
Mupe  with  like  criminal  Intent.  Proof  of  the 
fact  that  the  defendants  presented  the  paper 
covered  by  the  false  entry  and  received  credit 
for  it  is  not  sufficient  to  warrant  their  con- 
Tictlon  for  aidiog  and  abetting  tbe  makine 
of  the  false  entry  on  tlis  books,  unless  some 
knowledge  of  or  connection  with  the  making 
of  such  false  entry  is  brought  home  totbem." 

This  instruction  Is  fully  covered  in  tbe  fol- 
lowing portion  of  tbe  charge  of  the  court,  the 
giving  of  which  is  also  alleged  to  have  been 


charged,    yon    i 

guilty  aa  aiders  ann  aoeiiors  uniesi  you  are 
latisded  that  they  with  like  Intent  unlaw- 
fully snd  knowingly  did  or  said  something 
•howing  their  consent  to  and  participation  In 
tbe  unlawful  and  criminal  acta  of  said 
Hauehey.  and  contributing  to  their  execu- 
tion." 

The  initructioQ  ta  not  open  to  the  objection 
that  the  expression  "unlawful  and  criminal 
acts,"  used  In  the  last  sentence,  might  have 
been  understood  by  tbe  Jury  aa  relating  to 
unlawful  and  criminal  acta  of  fiaughey  geQ- 
crallj, 
168  D.  8. 


The  court  initructed  the  JDir  that  in  entry 

lade  knowingly  and  purpoielT  In  tbo  booka 

the  bank,  with  the  Intent  to 'deceive  or  de- 


a  material  part,  constltttted  a 
itbin  the  statute.  It  appeared 
that  the  entry  under  the  thirty-nlntn  connt 
related  to  six  piece*  of  paper  which  were 
brought  to  the  bank  on  May  39,  189S,  aggre- 
gating tbe  face  value  of  144.000,  and  Uie 
court  instructed  the  Jury  as  to  these  notes  tbat 
"If  tbe  paper  was  never  accepted  or  dla- 
counted  by  tbe  bank,  but  waa  simply  left 
~  Itli  the  bank  as  a  mere  memorandum  and  not 
I  a  deposit,  and  for  the  fraudulent  purpose 
of  enabling  fictitious  entries  to  be  made  on 
tbe  books  of  the  bank  with  the  Intent  to  de- 
ceive sod  defraud,  such  entry  on  the  hooks 
of  the  bank  would  constitute  a  false  entry." 
In  the  liKhC  of  these  instructions,  the  expres- 
sion "  unlawful  and  criminal  acts"  could  only 

have  been  '  "      -  -^  --  ■■     _  ^  _, 

reference  b 


have  tteen  interpreted  by  the  Jury  as  haTiOK 
reference  to  the  acts  of  Haughey  attendant 
upon  and  connected  with  tbe  making  of  the 


entry,  such  as  tlie  taking  by  him  of  the  paper 
to  be  used  as  the  suppoeed  basis  of  the  false 

Vlli.  This  covers  three  assignments  of  er- 
ror  (Nos.  69,  60,  01).  which  assert  error  In 
the  giving  of  the  following  Instructions: 

'it  la  further  shown  by  tbe  evidence  that 
large  sums  of  money  were  obtained  from  Uie 
bonk  by  Uie  Indianapol  is  CabiDet'Com-iltHO 
pany  by  means  of  notes,  drafts,  and  bills  of 
exchange  which  were  wholly  or  partially 
valueless. 

"It  it  also  proved  that  various  sums  of 
money  were  obtained  from  the  bank  by  means 
of  checks  drawn  upon  It  by  tbe  Indianapolis 
Cabinet  Company,  which  were  presented  to 
and  cashed  by  the  bank  out  of  Its  moneys 
and  funds  when  said  cabinet  company  had  do 
moneys,  funds,  or  credits  on  deposit  with 
said  bank  with  which  to  pay  aald  cbeoks. 

"It  is  also  shown  that  tbe  cabinet  company 
and  the  various  corporations  utHllated  with 
it  organized  by  the  defendanta  were  during 
the  whole  period  of  time  covered  by  the  In- 
dictment insolvent." 

It  is  claimed  tliat  these  Instructtons  as- 
sumed facta  to  have  been  proved  whjob  were 
In  dispute,  and  also  Indirectly  stated  to  the 
Jury,  as  settled,  propositions  which  were  dis- 
puted and  were  tnose  most  earoestly  contested 
In  the  case. 

These  criticised  ezcerpta  of  the  charse  are 
contained  In  the  latter  portion  thereof  and 
were  part  of  a  brief  rimme  of  the  salient  evi- 
dence in  the  case.  To  guard  against  tbe 
danger  that  the  Jury  might  consider  that  there 
was  a  purpose  lo  remove  tbe  facta  from  thetr 
consideration  or  control  tlieir  Judgment  there- 
on, tbe  court  repeatedly  Instructed  Ibat  the 
determination  of  the  facta  waa,  by  law,  In 
them  vested. 

Thus,  immedistelyfollowing  the  criticised 
portion  of  the  charge,  the  court  said :  "  Cue- 
fully  weigh  all  the  evidence  In  the  case  and 
from  it,  under  the  rules  of  law  which  I  ba«« 
glTen  jon,  detennlns  the  gnlltot  tmocsnei^ 
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of  tbe  deFendantt.  With  you,  aod  not  with 
tbu  court,  rests  tbe  reipODstbility  of  flndlog 
and  determining  tbe  facta.  The  *lews  of  tbe 
court  ou  question!  of  fact  are  not  controning 
upon  jou.~ 

Again, 
cborge,    li 

Judges  of  the  facts  snd  of  what  is  proved, 
und  any  statements  of  fact  made  bj  the  court 
are  arn  coatrolliag  upon  you.  Such  sute- 
ments  ire  Intended  to  invite  your  attention  to 
the  mntlen  of  fact  wbfcb  the  court  deems  Im- 
portant, and  not  for  tbe  purpose  of  control- 
ling your  Judgment." 

In  the  earlier  portions  of  the  charge  It  was 
especially  left  to  the  Jury,  wlien  considering 
wlietber  or  not  an  oilense  bad  been  commit- 
681]  l«d,  *to  determine  whether  tbR  money 
had  been  obtained  by  tbe  caliinet  company  on 
wortbleat  paper,  or  by  payments  niade  by 
tbe  bank  on  checks  of  tiic  cuiupsny  when  ft 
was  insolvent  and  its  account  wiib  tbe  bank 
WM  overdrawn.  Tbe  Jury  were  also  In- 
structed at  length  with  reference  to  tbe  charge 
contained  in  the  indlctniem,  that  divers  per- 
sons, Srms,  and  corporations  were  Insolvent. 
We  give  an  extract  from  the  charge  ou  this 
subject : 

"If  you  are  satlsBed  that  tbe  Indianapolis 
Cabinet  Company,  or  nny  other  pi-rson,  firm, 
or  corporation  allcgeil  to  huvL-  )>ct!n  Insol- 
vent at  tbe  time  charged,  hod  nui  sufflcleDt 
property  or  aascU  to  pay  iU  debia  in  full 
wlien  wound  up.  then  such  person,  Arm,  or 
corporation  was  Insolvent  In  manner  and  form 
as  cbarged  in  tlie  indlutmeni." 

Keeping  In  mind  the  repeated  cautions 
given  by  tbe  court  to  the  jury,  it  Is  impos- 
sible to  perceive  how  tlie  langunge  of  the 
court  in  the  matter  excepted  to  could  have 
been  understood  by  the  Jury  as  binding  tliem 
to  accept.  a»  coutrolliug,  tbe  statements  of 
tbe  court  regarding  tbe  facts, 

IX.  The  giving  of  the  following  Instruc- 
tion was  assigned  as  error  No.  5S : 

"In  order  to  make  tbe  dcfendiinla  liable 
as  alders  and  abettors,  as  cbargi-d  In  tbe  in- 
dictment, it  Is  necessary  tliat  tliey  should  be 
provi-d  to  have  done  or  snid  something  sbow- 
ing  their  consent  to  or  participation  in  tbe 
unlawful  and  criminal  acts  of  Theodore  P. 
Haugbcy,  and  contributing  to  their  4iecu- 
tton  as  charged  la  the  indictment." 

It  is  complained  that  tbe  instruction  was 
erroneous  Iwcause  it  assumes  that  Haughey 
bad  committed  a  crlmina)  offense,  and  that 
tbe  defendants  were  liable  as  alders  and  abet- 
tore.  If  it  was  shown  that  Ihey  either  con- 
sented to  or  participated  In  the  unlawful  and 
criminal  acts  of  the  president. 

But  prior  to  this  portion  of  the  charge  tbe 
court  directly  instructed   tbe  jury  that  the 

fuilt  of  Haugbey  was  necessary  to  be  eetab' 
iahed  by  tbe  government.  Following  the 
Instruction  above  quoted, the  court  also  said  : 

"The  burden  of  proving  Haugbey  and  ihe 
082J  defendants  "guilty  as  cbarged  na  s 
upon  the  government,  and  this  burden  dues 
not  sblft  from  it 

''  Haughey  and  the  defendants  are  presumed 
lo  be  Innocent  until  their  guilt  in  manner 
and  form,  as  charged  In  some  count  of  the 
Indictment,  la  proved  beyond  a  reasonable 

me 


doubt.  To  justify  you  In  returnlnK  a  ver- 
dict of  guilty,  the  evidence  should  be  fif 
such  a  charactsr  as  U>  overcome  this  presump- 
tion of  innocence  and  ro  sntisfy  each  one  of 
you  of  tbe  guilt  of  Haughey  tind  the  defend- 
ants as  charged  to  the  eiclusion  of  every 
reasonable  doubt," 

It  is  not  possible  that  the  Jury  could  have 
supposed  tbat  the  court  Intended,  trom  tba 
portion  of  thecbiirge  claimed  to  be  erroneous, 
that  tbe  acts  of  Haughey  were  ~  lo  tie  ai'cepted 
and  treated  by  them  as  criminal  acts." 

So,  also,  the  jury  could  not  hare  been  mis- 
led, by  tbe  use  of  the  disjunctive  "or."  Into 
supposing  that  the  court  Instructed  them  that 
mere  cimsent  of  tbe  defeodantii  to  the  unlaw- 
ful and  criminal  acts  of  Haugbev  would  he 
sutflcienC  to  sustain  a  verdict  of  guihv.  The 
consent  or  participation  was  requircil  to  be 
such  aa  "contributed  to  the  execution  of* 
tbe  unlawful  and  criminal  acts  of  Haughey 
cliargcd  in  Ihe  Indlclmeni.  From  the  entire 
context  It  is  clear  that  the  court  required 
tbe  jury  to  Und  participation  as  well  as  con- 
sent For  iostanoe,  the  court  lu  its  charge 
said  to  the  jury: 

"If  you  are  latlsfled  tbai  Theijdore  P. 
Hauphey  did  knowingly  and  pur|>osely  make 
or  cause  to  lie  made  the  false  entries  is  t'liarsted 
you  cannot  tind  the  defendnnts  )[uiliy  as  iiid- 
ers  and  abertnra  unless  you  arc  sati?."6oil  that 
they  with  like  Intent  unlawfully  and  know- 
Ingly  did  or  said  something  showing  tlieir 
consent  to  and  particlpntion  in  the  unlawful 
■ml  criminal  acts  of  satd  Haiighey  and  con- 
tributing lo  their  execution." 

X.  This  alleges  error  in  the  following 
portion  of  the  charge  of  Ibe  cnurl ; 

"  If  Haugbey  and  tbe  defendants  withdrew 
moneys  from  the  bank  for  tbe  use  of  the 
cabinet  company  by  means  of  checks  drawn 
by  it  on  aaicl  Imnk  when  It  lind  no  funds  or 
moneys  on  deposit  aftalnst  wliirb  lo  draw. 
If  they  acted  In  cood  faith. honestly  lielievloe 
that  the  cabinet  company  *wouId  be  [OSil 
able  to  repay  tlic  same  when  required,  they 
would  not  be  guilty  of  the  intent  10  defraud 
the  bankascburgcil :  but.on  tbe  other  hand. If 
they  acted  in  bad  faith,  and  did  not  believe, 
and  had  no  reasonable  ground  to  believe,  that 
tbe  cabinet  comiwny  could  re|iay  such  over. 
drafts  when  required  to  do  s»,  then  tliey  had 
no  lawful  right  to  make  such  overilrufis  or 
allow  them  to  be  made." 

But  this  Instruction  should  lie  read  in  con- 
nection with  the  paragraph  followiuc,  which 
is  as  follows: 

Every  person  Is  presumed  to  Intend  the 


consetiuence  of  tbo  acts  of  Haughey  :] 
defendants,  as  shown  by  tbe  proofs,  were  to 
injure  and  defraud  the  bank  as  cbarged.  you 
would  be  authorised  to  find  that  such  was 
their  intent.  IF  aucb  intent  Is  In  harmony 
with  the  other  proofs  In  the  cose." 

It  cannot  be  disputed  that  absnk  president 
not  acting  In  good  faith  has  no  right  to  per- 
mit overdrafts  when  he  doei  not  believe  and 
has  no  reasonable  ground  to  believe  that  the 
moneys  can  be  repaid.  A.nd  If,  coupled  with 
such  wrongful  act,  the  proof  establishes  that 
ha  intended  by  the  transaction  to  Injure  u4 
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d«fnud  the  book,  tbe  wroDgfal  ut  becomH 

XI.  Tli1«  embncei  usIgamenU  of  error 
Nos.  40  and  SO.  which  Bllege  error  in  the 
gMug  of  the  follnwlng  iiutructioDB : 

"If.  howerer,  tlie  entry  truly  represeoli 
«a  acCiinl  bona  flde  tn^s&clloD,  then  it  would 
not  coDstltute  a  IhIm  entr;. 

"But  if  the  paper  was  aever  accepted  or 
dlscouDted  by  biro  for  the  bank,  but  was 
•Imply  left  with  the  bank  its  a  mere  mem- 
orandum and  not  as  a  deposit  and  for  tbe 
fraudiilt'nL  purpose  of  enabling  fictitious  eu- 
triea  to  be  made  on  tbe  books  of  tbe  bank 
with  tbe  InlcDt  to  decetre  or  defraud  aa 
charred,  such  entry  oa  tbe  books  of  the  bank 
would  constituie  a  false  tutrj." 

These  sentences  were  contained  In  the  fol- 
lowing parajjTHph  of  tbe  charge  of  the  court : 

"  An  etilry  knowingly  and  purposely  niaile 
on  the  books  of  the  bank,  with  intent  to  de- 
«eire  or  di-fraud,  as  churged.  which  repre- 
MntBB!>  an  actual  transaction  one  which  does 
084]nol*and  did  not  eilil.  or  an  entry  know- 
ingly and  purposely  made,  witb  intent  to 
deceive  and  defruud,  as  charged,  which  in  a 
material  purt  falsely  and  untruly  represents 
an  actual  and  existing  transaction,  would 
constitute  a  fal«e  entry  within  the  meaning 
of  the  stntnle.  If,  however,  tho  entry  truly 
represents  an  actual  bona  fide  transaction, 
then  it  would  not  constitute  a  false  entry." 

Tbe  obioclion  to  tbla  portion  of  the  cbaree 
ia  that  it  assumes  that  an  entry  is  false  un- 
less it  represents  a  transaction  entered  Into 
In  good  f)iiili  and  witbmu  fraud.  It  is  con- 
tended that  Ilils  instruction  is  within  tbe 
condemnntion  of  tbis  court  as  eipresspil  in 
Itsfurmer  opinion  (ise  U.  S.  468  [8»:  464]), 
wliere  it  was  sitld  : 

"The  citej'iiiiiL  reserved  to  the  charf^e  act- 
ually given  liT  the  court  fon  the  siiUject  of 
tiilse  eiitricsl  was  well  taken,  because  there- 
in tlie  questions  of  misapplication  and  of 
false  enirics  are  inierblendeti  in  such  a  way 
lliHt  it  i>  JimcuU  to  understand  exactly  what 
was  intt^nded.  We  think  the  language  used 
must  hsTc  tended  to  confuse  the  Jury  and 
leave  upon  tbeU  minds  the  impresalnD  that 
If  tbe  transaction  represented  by  the  entry 
actually  octurretl,  but  amounted  to  a  mls- 
appllcalion,  then  its  entry  exactly  aa  it  oc 
curred  constituted  'a  false  entry;'  In  other 
words,  that  an  entry  would  be  false,  though 
it  faithfully  described  an  actual  oci^urrencu, 
ualeat  the  tniiiaaction  which  it  represented 
involved  full  and  fair  value  For  Uie  bank. 
The  thought  thus  conveyed  Implied  that  tbe 
truthful  entry  of  a  fraudulent  transaction 
constitute*  a  false  entry  within  tbo  meaning 
Of  the  statute.  We  think  it  is  clear  that  the 
making  of  a  false  entry  is  a  concrete  oSenae 
which  is  not  committed  where  tbe  transac- 
tion entered  actually  look  place,  and  Is  en- 
tered exactly  as  it  occurred," 

The  objection  Is  not  meritorious.  The  trial 
€ourt  carefully  distinguished  between  an  en 
try  based  upon  an  actual  discount  of  paper 
and  credit  predicated  thereon,  and  a  credit 
not  representing  an  actual  deposit  or  dis- 
count. The  eipresaion  "bona  flde"  was  used 
In  the  sense  of  "real."  and  but  emphasized 
the  word  "actual."  S(X  is  there  force  Id  the 
US  V.  s. 


iugeestlon  that  tbe  Instruction  "must  have 
tended  to  confuse  the  Jury  and  'leave  fti8{t 
upon  their  minds  an  Impression  that  if  the 
transaction  represented  by  the  entry  actually 
occurred,  but  amounted  to  a  mlsappllcstioii, 
then  its  entry,  exactly  aa  it  occurred,  oon- 
stltuted  a  false  entry.  *  It  Is  claimed  that  un- 
der the  proof  these  instructions  were  wholly 
Irrelevant.  Reliance  Is  placed  upon  a  state- 
ment in  the  bill  of  exceptions  "that  the  evi- 
dence showed  thai  all  tlie  paper  upon  which 
the  credit  mentioned  in  said  thirty-ninth 
count  was  based,  was  retained  In  said  bank  as 
a  part  of  Its  assets  until  the  same  matured, 
when  It  was  renewed  by  other  paper  of  tbe 
same  kind,  and  again  renewed  from  time  to 
time  aa  it  matured,  until  said  bank  failed, 
at  which  time  said  paper,  ao  renewed,  was 
In  possession  of  said  bank  as  a  part  of  its 
oMets  and  passed  as  such  into  the  possession 
of  the  receiver,  by  whom  It  was  held  as  a 
part  of  the  Indebtedness  of  tbe  csbiiiet  com- 
pany to  said  tjank,  secured  by  the  mortgage 
executed  (to  Haughey  as  trustee  for  said 
bank)  hy  said  cabinet  company  to  secure  tbe 
Indebtedness  of  said  cabinet  company  to  aaid 

But  this  Is  entirely  consistent  with  the 
claim  that  the  oriffloal  paper  "waa  aimply 
left  with  the  bank  aa  a  mere  memorandum, 
and  not  as  a  deposit,"  etc.  Tbe  fact  that 
other  notes  were  substituted  for  this  paper 
does  not  necessarily  Import  that  the  original 
transaction  was  an  artual  one  If  tbe  notes 
were  originally  given  to  the  bank  as  a  mere 
pretext  to  enable  tlie  false  entry  to  be  made, 
and  tbe  subsequent  renewals  were  equally 
unreal  and  made  for  a  like  purpose.  Tlie 
receiver  was  empowered,  finding  tliem  In  the 
hands  of  the  bank,  Lo  retain  them  as  a  part 
of  Its  assets.  Prior  to  the  statement  tn  the 
bill  of  i^xceptloDS,  which  we  have  quoted,  the 
followiuR  recital  appeeca:  "It  was  claimed 
on  behalf  of  tbe  government,  and  evidence 
was  by  it  lDtrodu(«d  tending  to  show,  that 
tbe  paper  was  not  bona  flde  paper,  represent- 
ing  the  value  for  which  the  same  was  cred- 
ited or  any  sutffltantial  value,  and  that  said 
paper  was  not  actually  discounted  by  said 
bank  or  actually  received  as  a  genuine  de- 
posit, hut  was  only  received  as  a  memoran- 
dum deposit  to  serve  for  tbe  time  beineonly, 
for  tbe  purpose  of  giving  the  IndlaDBpolls 
Cabinet  Company  an  apparent  credit  upon 
tbe  books  of  the  bank,wtiicb  In  fact  *lt[68H 
did  not  have,  and  that  said  entries  represented 
no  actual  transactions  whatever."  We  think 
this  extract  clearly  Indicates  that  the  charge 
as  given  was  relevant  to  the  issue. 

XII.  This  heading  alleges  error  in  over- 
ruling the  motion  In  arrest  of  Judgment.  We 
do  not  deem  It  necessary  to  consider  It  at 
length.  It  is  predicated  on  the  assertion  that 
six  of  the  seven  counts  upon  which  convic- 
tion waa  hul  were  bad,  because  it  alleged 
that  tbe  bank  bad  been  "heretofore"  created 
and  organized  under  tbe  laws  of  the  United 
States.  If  we  assume  that  tbe  word  ahould 
have  been  "  tbe  re  :o  fore"  In  order  to  make  it 
certain  that  prior  to  tbe  flnding  of  tbe  in- 
dictment the  association  had  been  incarDO- 
rated,  and  if  we  further  assume  that  the  al- 
legation aa  to  the  lucorpotUlou  of  tlu  bank 


BUPHKMB  Court  or  thb  Uamo  Btate& 


wu  mfttertsl.  the  Bvermeiit  wu  odI;  ui  im- 
perfect atBtemeiit  of  tint  which  the  Itw  int- 
ollea  to  be  true  Aft«r  verdict.  Wbirt.  CtIih. 
St.  g  760.  Under  tbli  beadfiiK  it  It  more- 
over cont«Dded  that  tbe  (hlrty-ulath  count 
wsa  defective,  because  the  priDclpal  oScnder 
was  cbaised  with  havlDg  made  the  ial»e  en- 
tfles  with  the  intent  to  injure  and  defraud 
tbe  bank,  and  also  with  tbe  intent  to  deceive 
any  agent  appointed  and  anj  agent  or  agenta 
who  might  thereart«r  be  appointed  by  the 
Comptroller  of  the  Currency  to  examine  tbe 
affairs  of  tbe  association,  whilst  the  aiders 
and  abelUire  were  charged  oul;  with  having 
had  an  inleot  to  deceive  the  agent  appointed 
hy  the  Corapiroller.  Tbe  answer  is  self- 
evident.  It  was  wholly  liumsiertal  that  tbe 
principal  oSeoder  should  have  had  several 
Intents,  provided  the  pilncipal  and  tbe  aider 
and  abettor  were  botb  actuated  by  tbe  crim- 
tnal  intent  speciQed  In  the  statute.  The  al- 
leged additional  intent  on  the  part  of  the  prin- 
cipal offender  migbt  well  have  been  treated 
as  surplusage;  b«stdes  It  appears  from  the 
recital  in  the  bill  of  exceptions  that  there 
was  evidence  tending  to  show  that  the  pur- 
pose of  Haugbey  in  causing  tbe  false  entry 
to  be  made  was  to  deceive  anv  offlcer  who 
miglit  be  sent  by  the  Comptroller  of  tbe  Cur- 
rency to  malie  an  examination  of  tbe  bank, 
■nd  that  tbe  paper  upon  which  the  entry  was 
made,  as  stated  In  the  count,  was  furnished 
bv  the  defendant  Coffin   at  tbe  request  of 


very  numerous  grounds  of  error  which  have 
been  pressed  upon  our  consideration,  and  tbe 
result  is  that  we  find  that  thev  are  all  with- 
out merit 

T^  judgment  i§  thertfort  afflmui. 


WABRBN  F.  PUTNAM,  F^f.  in  Sir., 
UNITED  STATES. 

(See  B.  C  Reporter's  od.  dST-TlB,) 


4  ExcluilOD  of  teiUmonj  oi 
OD  the  BTOund  tbst  t&e  mi 
opeoed  up  bj  Uie  otber  side  ts  not  praJuiUol*!  «r> 
ror,  irthematter  tbug  sonibt  to  be  elicited  la  DM 
offered  by  f he  croB-eiamlDUiB  partrat  an;  anl^ 
KQuent  arage  of  the  trial. 

5.  The  crime  of  a  bank  predileat  bMTun  ouuldaof 
his  own  Mate  br  lllegnflr  drawlns  ehecia  In  Iba 
name  uf  hie  benk  on  anaUieT  bank,  which  paM 
tbem  and  debited  [fann  la  hla  bank  It  completed 
In  bli  o«D  state,  BO  ss  to  be  wlibm  the  JurlsdKy 
tJon  of  tbe  oourts  of  tbal  state,  bf  bis  Inducln* 
bis  bank  (orallfjr  tbe  debit,  ifsucb  debit  vaa  llle- 
mland  noiblEKUns  upon  tbe  bank  without  ratttt 


B.    Tbe  ratiflcatlOD  of  the  power  c 
Ota  bank  to  draw  checks  In  In  name  wnea  maa- 
otberolty  is.  In  theabeenoeof  proof  as  loaeoursa 
of.bualnesa  Implflna:  tbe  power,  a  queetioa  for 

There  beingln  UilscaM  separate Mniences  at 

-    ~     rent   ImprUonment  under   each  of  two 

of  the  Indictment,  tbis  a  ~ 


[No,  678.674.] 
Svimitted  January  tS.  1S96.  Affirmed  (f>g 
Divided  Court)  Fi-bninrg  3,  1396.  Priitua 
for  TehearingwabmittedMaTdii,  1896.  Lean 
granted  to  file  briett  on  tiro  qvetlton*  MartA 
9.  1896.     DtHdedMau  i,  1896. 

IN  ERROR  to  tbe  Circuit  Court  of  tbe 
United  States  for  the  District  of  New  Hamp- 
shire to  review  a  JQcisuient  convicting  tbe  &• 
fendant,  Warren  F.  Putnam,  upon  tbe  second 
anil  seventh  counts  of  an  indictment  for  viola- 
lions  of  the  provisions  of  U.  6.  Rev.  SUL  g 
5209.  Affrmedae  to  oneeount.and  reeeriedat 
to  the  other,  and  case  remanded  for  further  pro- 
ceedings, 
JTr.Trftnk  8.  Streeter,  for  plaintiff  !■ 


Otaiaion  of  part  of  a  name — refree/iing  mem- 
ory  of  ailnat—eontemporaneon*  memoranda 
^txeiution  of  teUimony—iUegnl  eheeki  by 
baiik  pretident — ratifieafum—pnieti 

L  The  amission  ot  the  words  "of  Exeter"  from 
the  nama  of  a  bank  proved  as  "The  National 
eranlte  State  Bank  or  Exeter."  In  an  Indictment 
ot  tbe  president  of  the  bank  tor  defraudloB  it,  la 
im  materia  L 

1  Tcntlmony  siven  br  a  wltuees  more  than  four 
moDihs  after  tbe  occurrence  described  ta  notcon- 
temporaoeous  for  the  purpose  of  relrfshlny  his 
memory  in  Klvin^  testimony  at  a  later  time. 

I.  Surpiiaeat  unexpected!;  adverse  testimony  ot 
one's  own  wltnesa  does  not  create  an  exce[>t<on 
!«  the  general  rule  wblcb  restricts  the  right  to  re- 
fresh memory  to  oontemporaneous  memoranda 

Hon.— .^tfoHss  of  memaranda  to  rtfreeh  mem- 
ory of  vilncm,  see  note  to  BepubUo  F.  Ins.  Co.  v. 
Welde,a):«M. 

.^  to  (he  scope  and  Hmtls  . 
tee  note  to  Bee  v.  Hlnonrt,^:?!)?. 

ITiat  ratdleatlon  prcm  agencyi  see  note  to  Oeoll 
Nat.  Bank  v>  Watsoniown  Bank.  %  DM 
1118 


and  the  evidence,  t 
quale. 

Bishop,  New  Crim.  Proc.  tSin  8. 

Wbere  the  name  of  a  third  person  it  Intro- 
duced in  an  Indictment,  as  desrriplive  of  some 
person  or  thing,  the  name  must  be  proved  as 
laid. 

StaU  V.  G>pp,  15  N.  H.31S:  State  t.  MeCag. 
14  N.  H.  m;  amUon  r.  FVopU.  6  III.  App. 
537;  ZeUer*  v,  StaU.  7  lod.  619;  Pivpie  v. 
Hughe*.  41  Cal.  284:  SlaUv.  Grten.  100  N.  C. 
54T;  HenOey  v.  Com.  1  Bush,  11,  B9  Am,  De<^ 
604;  Matthea*  v.  Slate.  88  Tex.  102;  Uting- 
tlon  V.  Slate.  IS  Tex.  App,  002;  People  t. 
P^nk,  1  Idaho,  200;  Reg.  v  Dent,  i  Cox,  C 
C.  H34:  Reg.  v.  Carter,  8  Mod.  168. 

The  existence  of  the  bank  is  legally  essential 
to  the  charge. 

AnonymooM.  8  Balk.  102;  Ba  v.  Morrit,  1 
Ld,  Ravm.  887;  TurM  v,  AiataorlA,  9 
Strange,  787;  Hex  v,  Patriek.  1  Leach,  C.  C. 
287;  tUg.  v,  Weit,  2  Eng.  Ry.  A  Canal  Caa 
618;  Queen  v.  Begietrar  </  Joint  Stock  (k.'i. 
10  Q.  B.  830. 

Tbe  name  of  a  corporation  must  be  proved 
exactly  as  laid,  and  tbe  kast  variance  is  tataL 

XtMfxw  V.  Omi.  2  Va.  Cat.  S»I;  StaU  t. 


1800. 


PQTNAll  T.  TJRmS  BTATBB. 


WaUn,  3  Br«T.  007;  Ifeubj/  t.  Oregon  G.  B. 
Ob.  Deadr.  609;  Onittd  Statei  v.  Dtnieka,  39 
Fed.  Rep.  407;  Q>m.  t.  POpt,  12  Cush.  372; 
MeQary  v.  iVop<«,  49  N.  T.  163;  £vifcM  v.  Pao- 

pie.  isaiii.ss. 

In  nn  indictment  for  bd  oSeose  affectfng  « 
corporation,  Uie  fact  of  iDCorporalioo  muit  be 
allecrd  and  proved. 

DeBme  t.  Peoplt,  1  Denio,  8;  StaU  t.  Jfur- 
c-V,  n  B.  I.  698,  16  L  R.  A.  BM;  WaUact  t. 
/^MJ>I«,  63  m.  451:  White  v.  .»a(«.  24  Tex. 
App  831;  TAurmond  y.  State,  80  Tex.  App. 
639 

AlleEBtions  ol  creaUon  and  or^nlzattoD  of 
a  corporation  must  be  proved  as  laid,  in  both 
cl'll  and  criroinal  cases. 

Omen  v.  Sftepnrd.  69  Fed.  Rep.  748;  Dnited 
Statet  T.  Umcard,  ti  SumD.  12;  State  t.  Copp, 
IS  N.  H.  ai2;  Unitfd  StateM  t.  /Iroan,  3  Mc- 
Lean,  283;  Com.  t.  5r<m«,  152  Mass.  4fl8. 

Tbe  uae  of  the  t«9timoDj  taken  before  the 
grand  jury,  as  permitted  by  the  court,  during 
tbe  examiDNiioD  of  Mr.  Dorr,  wu  Improper 
and  prejudicial  lo  the  defendant. 

The  testimony  of  the  witneM  lalten  before 
the  grand  jury  was  not  a  proper  means  of  re- 
f  resbiog  bU  recoKectlooI 

Maren  v.  Wendfll,  11  N.  H.  112;  n<ickini  ». 
PWplei  Mitt.  F.  Int.  Co.  81  N,  H.  238;  State 
».  Sliinborn.  46  N.  H  497,  88  Am  Dec.  224; 
Ktltea  V.  FUtcher,  48  N.  H.  283;  Waltt  v.  Saw. 
ya-.  66  N.  H.  38;  BigeUm  v.  HaU.  91  N.  Y. 
145;  Coffin  t.  Vmeent,  13  Cuih.  98;  Com.  y. 
Fvrd,  130  Mbm  64,  89  Am.  Rep.  426. 

Mr.  Holmes  Conr&d,  Solicitor  General, 
for  defendant  in  error: 

In  raming  a  Ibird  peiBon  all  that  Is  gener- 
ally necessary  is  that  be  be  described  with  such 
certainty  thatU  is  imiKwsible  to  mistake  him  for 
wj  olber;  or.  as  it  ie  geDetall;  expressed,  there 
muBt  be  certaintj  to  a  common  intent.  Notb- 
ing  more  than  Ihli  is  required.  He  may,  like 
tbe  accused,  be  described  bj  tbe  nsme  b;  which 
he  Is  Uiuallv  known. 

Rex  T.  l!oi!eU,  1  Leach.  C.  C.  248:  Bex  t. 
Bernman,  S  Car.  &  P.  601;  /ier  v.  Saiit,  2 
Leach,  C.  C.   861;   State  v.  Davii.  109   N.  C. 


A  witness  ma;  be  asked  If  be  had  not  made 
I  different  alatt'mcnt  before  the  Rrand  jury 
from  that  which  be  made  before  the  trial  Jury, 
and  upon  his  denial  ft  may  he  shown  what 
•latements  be  made  before  the  grvnd  jury. 

lieg.  V.  Uugha,  1  Car.  &  K.  SIS;  LttOt  t. 
Com.  26  OratL  93:2. 


This  is  a  writ  of  error  to  obtain  a  reversal 
of  a  Judgment  of  the  circuit  court  of  the 
United  SUlea  for  tbe  district  of  New  Hamp- 
ahlre,  entered  on  a  verdict  of  a  jury,  finding 
the  defendant  guilty  upon  the  second  and 
seventh  counts  of  an  indictment  which  al- 
leged Tlolatlons  of  tbe  provisions  of  U.  S. 
Rev.  Stat.  %  6209. 

Tbe  indictment  originally  consisted  of  ten 
counts.  A  doraurrer  to  counts  8,  5.  and  8 
was  auatained.  Upon  the  trial,  at  the  close 
of  Che  evidence  for  the  prosecution,  counts  4, 
0.  9,  and  10  were  withdrawn  from  the  con- 
dderatton  of  the  jury,  and  tha  caie  waa  aub- 
lU  U.S. 


mitted  to  them  on  oounts  1,  S,  and  7.  Coonti 
1  and  2  covered  tbe  same  transaction,  count 
1  charging  an  emt>eEz)ement.  while  count  8 
charged  an  unlawful  abatraction  of  the  same 
properly. 

Tie  second  count  charged  tbe  defendant, 
as  president  of  the  "National  Qranite  Stale 
Bank."  with  having,  on  July  26.  1893,  at 
Exeter,  New  Hampshire,  unlawfully  ah- 
Htracted  and  converted  to  hia  own  use  cer- 
t«in  described  bonds  and  ohIlgBtiona,  the 
property  of  said  association. 

The  aeventh  count  charged  that  the  defend- 
ant, while  president  as  aforesaid  and  at  the 
place  aforesaid,  did,  between  January  1,1893, 
and  July  15,  1898,  "unlawfully  and  will- 
fully, and  without nbe  knowledge  BDd[«89 
consent  of  said  association,  and  with  intent  to 
injure  and  defraud  said  asaoclatlon,  abstract 
and  convert  to  his  own  use  tbe  mooejs,  funds, 
and  credits  ot  tbe  property  of  aaid  aasocla- 
tlon.  to  wit.  (40.000  of  the  money,  funds, 
and  credita  of  said  aaaoclatlon.  a  more  par- 
ticular description  of  which  moneys,  funda, 
and  credits  is  to  the  said  Jurors  unknown." 
Before  tbe  trial,  a  statement  of  the  Items 
upon  which  tbe  government  Intended  to  rely 
for  a  conviction  under  the  seventh  count  was 
furnished  by  tbe  district  attorney  to  counsel 
for  the  accused,  and  the  court  limited  tbe 
evidence  with  reference  to  that  count  to  mat- 
ters embraced  in  tbe  list.  The  apeciUcation 
referred  to  fifteen  sums,  each  of  which  waa 
stated  to  huve  been  drawn  by  the  accused 
upon  checks  signed  by  him,  In  the  name  of 
tne  bank  as  its  president,  and  made  payable 
to  the  order  of  the  American  Loan  &  Trust 
Company  of  Boston,  or  to  the  order  of  H.  N. 
Smith  on  tbe  National  Bank  of  Kedemption, 
a  banking  institution  located  and  doln;;  busi- 
ness at  Boiton.  Tbe  checka  were  delivered 
by  the  defendant  to  tbe  payees  thereof  in 
Eioston  In  return  "for  cash  or  funds  in  the 
form  of  checks  or  drafts"  handed  to  him  in 
Boston,  and  the  cliecks  were  paid  by  tbe  Boe- 
ton  bank  on  whom  they  were  drawn. 

Amotion  inarrestofjudement  having  been 
overruled,  the  court,  on  January  81,  1890. 
separately  sentenced  the  defendant  on  each 
count  to  five  years'  imprisonment  in  the 
state'a  prison  at  Concord,  but  ordered  that 
tbe  imprisonment  under  the  seventh  count 
should  be  coneorrent  with  that  uuder  the 

The  errors  assigned  are  eighteen  In  num- 
ber. In  addition  a  second  wilt  of  error  was 
suedoutandon  tills  writ  errors  were  assigned 
relating  aolely  to  the  validity  of  the  sentence 
Imposed.  This  second  writ  was  separately 
docketed  and  numt>ered  tn  tbls  court.  We 
are  relieved  from  considering  the  legality  of 
this  second  writ,  as  well  as  tbe  aoundnees  of 
the  errors  thereon  assigned,  as  all  tbe  matters 
complained  of  thereon  were  abandoned  on  the 
hearing. 

Of  the  eighteen  assignments  of  error,  fonr 
(Noa.  7,  8,  11,  and  18)  are  not  preased  by 
counsel,  and  need  not  bereviewed.  'Ten[O0U 
assignments  (Nos.  1  to  6  and  18  to  16)  affect 
both  of  the  counts  upon  which  conviction 
was  had.  and  relate  to  an  asserted  rarloace 
between  the  name  of  the  bank  alleged  in  the 
Indictment  to  hATe  been  defnndea  and  tha 
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name  eaUblUhed  b^  the  proof.  Aulgoment 
No.  9  affects  tbe  Koond  count  alone,  and  al- 
leges error  Id  pennlttfng  ■  wltneaa  for  the 
prosecution,  upon  bis  direct  examination,  to 
refresb  blE  memorj  to  a  inHtmcr  claimed  to 
be  illefcnl.  Assignment  No,  10  alleges  error 
in  the  BustaiDiDg  of  objections  to  queationa 
as  to  tbe  amouDt  of  stock  of  the  baok  owned 
by  tbe  defeiiiiaot  durinir  tbe  period  when  the 
alleEed  unlawful  acta  referred  to  in  tbe  wev- 
entir  count  were  committed,  wbile  aaaiKn- 
ments  Nos.  12  and  17  attack  tiie  JurisdictTon 
of  tbe  court  over  tbe  offense  set  forth  in  the 
sevenlli  count. 

We  will  consider  the  questlonH  which  arise 
from  tliese  aaslgnments  In  the  order  In  which 
thej  liare  Just  been  mentioned. 

1.  VarinrKf  lUterUd  to  txitt  bftwem  tlunamt 
«(f  tht  bank  charged  in  the  indictinent  and  the 
tianu  (M  tttalilMtd  bf  the  ■proof. 

The  bank  alleged  to  have  been  defrauded 
was  referred  to  In  tbe  indittment  as  "a  cer- 
tain national  banking  association,  then  and 
tiiflre  known  and  designated  as  tbe  National 
Oranite  Stale  Bnnk,  which  aald  BBaoclatlon 
bad  been  heretofore  created  snd  organized 
under  and  br  virtue  of  tbe  laws  of  tbe  United 
Stales  of  A'tnerica,  and  which  said  associa- 
tion was  then  and  there  actinic  and  carrying 
on  a  national  banking  business  at  the  city 
of  Exct4:r  under  tlic  laws  aforesaid. " 

Tbe  evidence  offeri'd  proved  tliat  the  au- 
thorized n.ime  of  the  bank  was  tbe  National 
Granite  Slate  Bank  of  Exeler.  thn  omifslon 
of  the  words  "of  Eseter"  being,  therefore, 
tbe  TuriHnce  relied  on.  The  court  held  that 
tbis  nos  not  material,  if  tbe  bank  carried  o[ 
its  buBineSG  and  was  as  well  known  b;  the 
one  name  as  the  other. 

The  text  writers  state  the  rule  to  be  that 
where  the  name  of  a  third  person  Is  used  in 
an  indictment,  It  mnat  be  proved  as  laid, 
Whart.  Crim.  Ev.  a  \^ia;  1  Bishop,  Crlm. 
Pmc  S  488,  subs,  8,  ^  6flT,  subs,  S,  Many 
aulborities  illustrating  this  rule  are  referred 
691]  to  in  the  brief  of  counsel.  We  •notice 
only  tbe  two  caeca  principally  relied  on.  to 
wit:  McOaryy.  Ao/]/e,4G  N.Y.158,  and %to 
T.  iWpt«,  133  111.  32.  Both  of  these  cases 
are  in  conQict  with  Com.  v.  Jaeeb»,  1S2  Haas. 
ST6,  in  which  last  case  the  rule  ia  laid  down 
as  declared  by  the  trial  court  in  the  case  at 
bar.  However,  tbe  case  now  before  us  la 
distinguishable  from  that  presented  In  Me- 
Oarp  T.  PenpU.  and  Sgke»  v.  Ptojiie,  tapra, 
from  tbe  fact  that  the  variance  relied  on  in 
those  cases  was  in  an  inCeeral  part  of  the 
name  proper,  whilst  here  it  consists  limply 
in  ibe  omission  of  the  words  "of  Exeter," 
which,  whilst  a  part  of  tbe  name,  would  he 
common  1y  underatood  aareferriny  only  to  tbe 
place  of  business  of  the  corporation.  A  case 
precisely  in  point  is  Hogeri  v.  StaU.  90  Oa. 
408.  trhere  a  railroad  company  was  referred 
to  in  an  indictment  by  the  name  under  which 
It  usually  transacted  business,  and  It  was 
held,  in  a  well<rca.soned  opinion,  that  tbe 
omiisiun  of  the  words  "of  Georgia"  at  tbe 
close  of  the  designated  name  of  the  company 
was  not  a  fatal  variance. 

In  the  indiL'tment  at  bar.  the  accused  was 
charged  aa  president  of  Che  bank,  and  it  was 
alleged  that  tbe  Institution  carried  on  bosi- 
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neas  at  Exeter.  It  Is  Impossible,  therefore, 
to  suppose  that  the  omission  of  tbe  words 
"of  Exeter"  could  have  in  any  way  mlaled 
the  defendant,  or  failed  to  oonvey  to  liia 
mind  what  bank  was  intended  to  be  refened 
to.  It  is  manlteat,  therefore,  that  the  omia- 
slon  could  not  have  operated  to  bis  prejudice^ 
These  views  dtspoae  of  assignments  from  1 

S,  Error  averred  to  havtitenwrnmitttdbiittm 
emtrt  in  permiltiug  tht  profeeutiaa  la  rtfralk 
themtmorj/  of  a  Ktlnett  ealUd  bgil  bg  reftrenm 
to  certain  Uilinwny  prnioutlji  ptMn  bg  lh» 
witntu  before  the  grand  jury. 

The  ruling  of  tbe  court  from  wbieh  this 
error  is  asserted  to  have  resulted  was  made 
during  the  exam  i  nation- In-chiel  of  C.  H. 
Dorr,  a  witness  for  tbe  proaecution.  He 
was  a  bank  examiner,  and  was  being  ques- 
tioned as  to  tbe  whereabouts  of  certain  tionds 
referred  to  In  the  second  count  of  tbe  Indict- 
ment. Tbe  testimony  of  the  nitneas  was 
important,  and  the  matter  m  to  which  be 


cused.  The  bill  of  exceptions  discloses  what 
took  place  at  the  time  of  the  ruling,  as  follows: 

'Q.  Did  be  ever,  at  any  time,  tell  you 
what  be  bad  done  with  these  bondaf 

"A.   Not  that  I  now  recollect. 

"  Mr.  Branch  :  I  propose  to  ask  this  witness 
a  leaiting  question,  because  I  am  taken  by 
surprise  at  his  answer.  1  have  his  testimony 
before  tbe  grand  Jury,  and  I  wish  to  ask  bim 
If  he  did  not  testify  u>  certain  things  before 
tbe  grand  Jury. 

"Tbe  Court:  You  may  do  that. 

"  Mr  Streeter :  To  thst  I  object  and  except, 

"The  Court;  It  la  a  matter  of  discretion 
with  tbe  court  to  allow  counsel  on  either 
side  who  say  they  are  surprised  to  ask  such 
question.      It  Is  not  a  matter  of  exception. 

"  By  Mr.  Branch : 

"  Q.  (Referring  to  minutes,  and  apparently 
reading  for  the  purpose  of  putting  the  quet- 
tion.)  Do  you  now  recollect  that  you  tes- 
tified before  the  grand  Jury  tbat  when  you 
discovered  those  bonds  were  gone  you  went 
to  Boston  and  learned  that  Mr.  Putnam  had 
them,  and  tbat  he  acknowledged  to  you  be 
had  those  bonds  on  the  Sd  da?  of  AugustI 
Did  vou  not  so  testify  before  t£e  grand  Jurjl 

"A.  It  it  Is  a  matter  of  record,  I  suppost 
that  It  la  ao,  Mr.  Putnam  done  consideiMle 
of  the  buslneas  by  letters, 

"  Q,  I  am  asking  If  you  did  not  so  testify 
before  the  grand  juryT 

"  A.  If  It  Is  a  matt«r  of  record,  I  do  not 
dispute  tbe  record. 

"Q.  Do  you  not  recollect  that  fact  that 
you  asked  him  what  he  bad  done  with  tbemt 

"Hr.  Sireeter:  I  still  object  and  except 
to  this  because  it  Is  tbe  record  Utkeo  before 
the  grand  jury  and  should  not  be  Introduced 
hero :  It  is  improper  and  I  object  to  It. 

"  The  Court :  I  do  not  think  you  ought  10 
say  It  is  improper  after  tbe  court  bas  ruled 
that  It  Is. 

"  Mr,  Streeter :  I  beg  yonr  honor's  pardon; 
I  did  not  understand  tbat  you  had  ruled  on 
thiH  point, 

"TbeCourt:ItlsaUiIngoriandone,Midwhea 
connael  say  *they  an  surprised  by  tbe  \fi08 
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tbe  dlBCreilou  of  tbe  coun  to  allow  counsel 
to  direct  tbe  kttentloa  of  tbe  witness  to  some- 
thlnc  whicb  ma;  refreih  hla  recollection. 

"Bj  tbe  Court: 

"  V-  Do  jou  recollect  this  conveTsatlon  tn 
Tien  of  vour  atteotion  being  now  called  to 
ItT 

'A.  I  do  not  recall  (llittnctlr  wbete  I  had 
that  intcrvlen.  but  I  think  It  muit  have  been 
at  the  atatlon  at  Eieter. 

"  Q.  It  is  not  a  question  of  where  It  mnat 
baTe  been,  but  whether  jou  recall  It  now. 

"By  Mr.  Branch: 

"Q.  Let  me  Tetresh  jour  recollecttoD  a  lit- 
tle further.  Did  you  testify  before  the  grand 
jurj  that  you  »id  to  him  something  atxiut 
the  bond,  and  be  satd.  'Hr.  Dorr,  I  will  state 
to  you  I  am  not  koIdk  awayT' 


'A.   Yei 


sir:  I  did. 


fore  the  (trand  jury— records  of  the  grand- 
Jury  room — and  I  renew  the  objection  I  took 
when  my  biolher  first  put  it  In,  two  or  three 
raloutea  ago.  I  reuew  the  objection  I  then 
took  to  the  production  of  grana-Jury  records 
before  this  court. 

"Mr.  Branch:  I  am  not. 

"The  Court:  It  Is  competenL 

"Mr.  Strecter:  I  except. 

"0.  And  did  be  not  say,  'I  will  get  the 
bonds  for  you  as  soon  as  I  canf 

"A,  Yea;  I  can  assent  to  that. 

"The  Court:  It  must  be  understood  that 
the  puttlns  Into  the  question  a  conversation 
Is  merely  done  for  the  purpose  of  directing 
the  witness's  attention  to  tbe  matter,  and 
that  ft  Is  not  in.  unless  the  witness  remem- 
bers llie  conversation  snd  stales  it  here. 

"Mr.  Streeter:  If  your  honor  will  pardon 
me,  my  exception  to  Its  heing  read  la  In  tbe 
record,  and  Ido  not  want  to  be  deprived  of 
that. 

"The  Court:  That  Is  all  right." 
694]  'Many  objections  are  pressed  upon 
our  attention  whicb  sre  alleged  properly  to 
arise  from  tbe  eiceptlous  which  were  taken 
during  the  proceedings  Just  quoted,  but 
which  we  deem  either  unfoiindea  or  not  re- 
served hy  the  exception  as  taken. 

It  is  settled  that  a  trial  court  can.  In  Its 
discretion,  permit,  upon  direct  examination, 
•  leading  question  to  be  asked,  when  the 
counsel  conducting  the  examination  Is  suT' 
prised  by  tbe  statements  of  tbe  witness.  St. 
Oair  V.  UniUd  Slalei.  1S4  U.  S.  184,  ISO 
[38:  03A,  949],  It  Is  als^  clear  that  where 
a  memorandum  or  writing  Is  presented  to  a 
witness  for  the  purpose  of  refreshing  his 
memory.  It  must  either  hsve  been  msde  by 
the  witness  or  under  his  direction,  or  he  must 
be  connected  with  it  In  such  a  way  to  make 
it  competent  for  tlie  purpose  tor  which  It  Is 
proposed  to  use  it.  But  here  the  objection 
below  did  not  address  itself  to  tbe  fact  that 
tbe  minutes  of  the  testimony  taken  before 
tbe  grand  Jury  bad  not  been  properly  autben- 
tlcated  or  that  they  had  not  been  reduced  to 
writing  in  the  presence  of  tbe  witnen  or  read 
over  or  exnmiDed  by  bim  at  tbe  time.  Tbe 
exception  taken,  therefore,  reserves  none  of 
these  questions.  We  shall  hence,  In  consld- 
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erinz  the  matter,  assume  that  In  these  par- 
ticulars tbe  use  of  tbe  testimony  taken  be- 
fore the  grand  Jury  to  refteah  memory  wat 
not  objectionable. 

It  is  elementary  that  the  memory  of  a  wit- 
ness may  be  refreshed  by  calling  his  attention 
to  a  proper  writing  or  memorandum.  Tbe 
rule  Is  thus  stated  by  Oreenleaf  [I  Greenl. 
Ev.  J  488)  : 

"Though  a  wltnesa can  tcsti ty  only  tosucb 
facts  as  are  within  his  own  knowledge  and 
recollection,  yet  he  Is  permitted  to  refresh 
and  assist  bis  meiunry,  by  the  use  of  a  writ- 
ten Instrument,  memorandum,  or  entry  in  a 
book,  and  may  be  compelled  to  do  so  if  tbe 
writi  Dg  Is  present  In  court.  It  does  not  seem 
to  be  neceuary  that  the  writing  should  have 
been  msde  by  the  witness  himself,  nor  tbnt 
It  should  be  an  original  writing,  provided, 
after  inspecting  It.  be  can  speak  to  thu  facta 
from  his  own  recollection.  So,  also,  where 
tbe  witness  recollects  that  be  saw  the  psper 
while  tbe  facia  were  fresh  in  his  memorv, 
and  remembers  that  he  then  knew  that  toe 
"particulars  therein  mentioned  were  [60S 
correctly  stated.  And  it  Is  not  necessary  that 
the  writing  used  to  refresh  the  memory snou Id 
itself  be  admissible  in  evidence:  for  If  tu- 
admissible  In  Itself  aa  for  want  of  a  stamp, 
It  may  still  be    referred   to  by   tbe    wit- 

The  very  essence,  however,  of  the  right  to 
thus  refresh  tbe  memory  of  the  witness  Is  that 
tbe  matter  used  for  that  purpose  be  contem- 
poraneous with  the  occurrences  as  to  wbicb 
the  witness  is  called  upon  to  testify.  In- 
deed, the  rule  which  allows  a  witness  lo  re- 
fresh bis  memory  by  writings  or  memoranda 
is  founded  solely  on  the  reason  that  the  law 
presupposes  that  the  matters,  used  for  tbe 
purpose,  were  reduced  to  writing  so  shortly 
after  tbs  occurrence,  wiien  the  facts  were 
fresh  in  the  mind  of  the  witness,  that  be  can 
witb  safety  be  allowed  to  recur  to  tbero  In 
order  to  remove  any  weakening  of  memory 

his  part,  which  may  have  supervened  from 
of  time. 

._  Parion*  v.  WiUnnson,  JIB  U.  8.  656, 
658  [38:  1037,  I0S8],  speaking  tbrongh  Mr. 
Juitice  Gray,  the  court  said  : 

"Memoranda  are  not  competent  evidence 
by  reason  of  having  boeo  made  In  the  regu- 
lar course  of  business,  unlesa  contemporane- 
ous with  the  transaction  to  which  they  re- 
late. Siefu>iU  V.  Webb,  21  U.  8.  8  Wheat. 
S36,  387  (S :  628,  880]  ;  .lEtiia  Int.  Co.  v. 
Weidt.  76  U.  B.  9  Wall.  677  [19:  810].  and 
Republic  P.  In*.  Oo.  v.  ffeiifc,  81  U.  8.  14 
Wall.  875  [20 :  8941  ;  Chaste  v.  Vniua  Stata, 
80  n,  8.  18  Wall.  9ie  [21  :  908].  It  is  well 
settled  that  memoranda  are  inadmissible  to 
refresh  the  memory  of  a  witness  unless  re- 
duced to  writing  at  or  shortly  after  the  time 
of  Uie  transaction,  and  wlitle  it  must  have 
been  fresh  lo  his  memory.  The  memorandum 
must  have  been  'presently  committed  to  writ- 
ing.' Lord  Holt  Id  SandwU  v.  SandmU, 
Comb.  44S ;  Holt,  30S : '  while  the  occurrences 
mcntiooed  in  it  were  recent,  and  fresh  In  bis 
recollection, '  Lord  EHeoborougb  inBurTOugk 
V.  Martin,  2  Campb.  112:  'written  contam- 
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P.  SlSi  or  '  contemporuieoudj  or  aeul^  m 
wllb  tlM  facU  depowd  to,'  Chlet  JuMice 
Wilde  (AfteiwftrdB  LoTd  Cliucellor  Truro) 
in  Wkttfietd  V.  Aland,  9  Cu.  £  K.  1016. 
See  Alio  BvrUm  t.  Plitmmm;  S  Ad.  A  B1. 
69tt]  SU.  4  NeT.  ft  U.  SIB ;  Food  *t. 
CooMT,  1  Cat.  A  E.  SIS ;  Morritm  v.  CAopfr 
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olleciloD,"  court!  hftve  differed  aomenhat, 
depcsdlDg  of  GouiM  upcm  tbe  fact!  of  each 
partlcul&i  caae. 

In  Wood  T.  OiMiptr,  \  Car.  &  E.  646,  a 
witneaB  waa  allowed  to  look  at  tkla  eiamlna- 
tioD   before  commlsalODeta  In  bukrupU:;. 


•iKDed  by  him,  glveii  within  a  torlDigDt  of 
the  time  of  the  nappenfog  of  certain  occur- 
rence*, and  wheo  tne  (acta  were  fr^h  in  hit 


memorj-.  So  in  SiaU  v.  Oaiviea,  8  R.  I.  183, 
a  witaeaa  vaa  allowed  to  refer  to  a  nemo- 
random  made  a  day  or  two  after  a  previoua 
trial,  when  an  Interval  f>f  about  eight  daja 
had  elapeed  from  the  time  when  the  occur- 
reoces  transpired  coDcemlog  which  the  wit- 
new  gave  testimony.  In  BtlUngiUa  7.  StaU, 
6S  &Ta.  823.  It  waa  held  proper  to  allow  a 
witness  to  nfresh  hia  recoltectlon  by  resort 
to  the  minutes  of  statements  mode  to  a  grand 
Jnry  within  a  weelt  after  the  occurrence  about 
which  be  wa  being  Interrogated.  In  Spring 
QardtK  M.  In*.  Co.  t.  Ecani,  tupra,  it  was 
held  that  a  witness,  who,  five  months  after 
the  occiirreoce  of  certain  facts,  and  at  the  re- 
quest of  n  partT  interested,  made  a  statement 
lo  writing  ana  swore  to  It,  could  not  be  al- 
lowed to  testify  Co  his  belief  in  its  correctness. 

In  the  esse  at  bar  tbe  indictment  wss  found 
at  the  December  trrm,  1H98,  of  the  district 
court,  and  the  testimony  used  to  refresh  the 
memory  of  the  witnesa  was  given  at  that  time 
before  the  grand  jury.  The  conversations  to 
which  the  testimony  of  the  witness,  given 
before  the  grand  jury,  related  transpired  on 
tlw  third  01  the  previous  August.  The  ef- 
fort, therefore,  was  U>  refreah  the  memory  of 
the  witness  as  to  an  Interview  which  had 
taken  place  In  August,  18QS,  by  referring  to 
his  testimony  given  In  December.  1893 ;  in 
other  words,  by  the  use  of  testimony  given 
by  the  wItneM  mure  than  four  monUis  after 
the  occurrence.  We  think  It  clear  that  tes- 
timony given  after  this  lapse  of  time  was  not 
contemporaneous,  and  that  It  would  not  sup- 
697]pon  a  reasonable  probability  that  'the 
memcvy  of  the  witness,  if  impaired  at  the 
time  of  the  trial,  was  not  equally  bo  when 
his  testimony  on  the  prior  occasion  was  com- 
mitted to  writing. 

In  conflict  with   the   well-settled  rule  to 


opinion,  holding  that  there  exists  an  excep- 
tion to  the  general  rule  which  restricts  tb* 
right  to  refresh  memory  to  contemporaneous 
memoranda  or  writing.  This  exception  U 
■aid  to  arise  when  a  parly  la  nirprlsed  br 
the  unexpectodly  adverse  Uatlmony  of  bw 
own  wltneaa.  In  which  oaae  be  may,  for  tba 
purpow  of  refrefblng  the  memory  of  the  wit- 
ness, be  permitted  to  ask  him  aa  to  any  prior 
statements,  whether  oral  or  writtea,  wlmout 
reference  to  their  contempotaneousneas.  Tlie 
error  of  this  oooclusloo,  as  we  shall  hereafter 
demonstrate,  originally  arose  from  a  misccHi- 
ception  of  tbe  doctrine  laid  down  In  WHffAt 
v.  BteiiU  or  Melh-aiih  v.  CoUier.  infra,  and 
has  been  continued  by  merely  following  this 
drst  departure  from  correct  principles.  And 
this  confusion  of  thouglit  and  misunderstand- 
ing of  thosd  caaes  seems  U>  have  omrated  upon 
the  mind  of  the  trial  court,  for  it  said  'It  ia 
a  thing  often  done,  and  when  counael  say  they 


to  allow  counael  to  direct  the  atteotioD 
of  the  witness  to  something  which  may  re- 
fresh hii  recollection."  But  the  right  of 
counsel  to  refresh  tbe  memory  of  a  wltneM 
in  no  way  depends  on  the  surprise  which  may 
have  been  created  by  the  testimony  of  tbe 
witness.  The  right  to  refreah  tbe  memory 
of  iL  witness,  by  proper  matter,  exists  Inde- 
pendently of  surprise.  Where  a  legal  in- 
strument for  refreshing  the  memory  exists. 
It  may  be  availed  of  by  the  witness  himself 
or  may  be  permitted  to  be  referred  to  by  tbe 
court  without  reference  to  the  course  of  the 
'examining  counsel.  Surprise  on  the  [0O8 
part  of  tbe  examiner  of  a  witness  by  the  lat- 
ter's  unexpected  adverse  testimony,  on  di- 
rect examination,  waaamong  the  elements  by 
which  It  was  determined  that  the  right  existed 
to  ask  a  witness  as  to  contradictory  statements 
previously  made  by  bim,  not  for  the  purpoae 
of  refreshing  his  memory,  but  with  the  ob- 
ject of  neutralizing  or  overthrowing  his  tes- 
timony, and  this  course  was  only  allowed 
where  Uie  right  to  ueutralire  or  Impeach  the 
testimony  of  one's  own  witness  existed.  In- 
deed, this  doctrine  of  surprise  was  a  part  of 
the  controversy  as  to  whether  one  could  be 
allowed  to  neutralize  or  contradict  the  testi- 
mony of  his  own  witness  under  given  coiMli- 
ilons,  which  waa  long  agltatedT  and  which 
cnlmlnsled  in  some  of  the  states  of  the  Cnloo 
and  in  England  In  statutocy  provision  on  the 
subject. 

A  deulled  analysis  of  tbe  cssoa  to  which 
we  have  above  referred  will  make  clear  the 
fact  that  they  rest,  not  upon  sound  reason, 
but  solely  upon  tbe  supposed  exception  to 
which  we  have  adverted. 

In  Wright  v.  BeekeU,  1  Hood.  A  B.  414, 
It  was  held  by  Lord  Deumau  (Bollaod.  B., 
dissenting),  upon  a  review  of  previous  caaea, 
that  where  a  witness  gives  evidence  destruct- 
ive of  the  case  which  he  was  called  to  prove. 
the  party  calling  him  may  be  permitted.  In 
order  to  neutralize  his  testimony,  to  Inter- 
rogate the  witness  as  to  whether  be  had  not 
at  a  previous  time  given  an  account  of  the 
transaction  entirely  different  from  that  sworn 


to  by  him  at  the 'trial,  and  that  the  party 
owy  also  call  other  wltoeMsa  to  estsbllut  the 


owy 


PUTFAU  f.  Uxim>  STATSa 


fut  of  tbe  miking  of  indi  prior  IncomiBtent 


In  JfoUvftA  T.  VeUier,  10  Q.  B.  878,  a  wft- 
BMi  for  the  plalntlO,  on  the  trial,  baTlog 
omitted  Id  hor  Kitlmon;  to  sp«»k  of  an  act 
of  violence  committed  on  tbe  platntiS  by  the 
defendant,  was  questioned  bj  the  plaintiff's 
oonnsel,  aa  In  croai- examination,  and  aaked 
wbetber  she  had  not  seen  the  defendant  take 
tb«  plaintiff  h7  the  hair;  she  denied  thli, 
and  waa  then  aiked  whether  on  on  examina- 
tlOD  before  magtitrate*  Ae  bad  not  said  to 
the  plalatifl'a  attornev  tbat  she  saw  it.  The 
witneueoswered  ttaatif  shebadBafdao.ltwBs 
699]  all  Ilea.  *She  was  tJien  asked  whetber 
ahe  bad  not  made  to  the  lame  atlorney  a  fur- 
tber  ipecifled  statement,  and,  on  objection 
being  made,  the  court  "ruled  that  the  ques- 
tion might  be  put,  not  to  discredit,  but  to 
remind  tbe  wltneu." 

In  the  course  of  the  argument,  at  the 
Queen'H  bench,  of  tbe  motion  for  anew  trial, 
counsel  for  defendant  urged  that  It  was  error 
to  have  permitted  the  question  to  be  put,  but 
Patterson.  J.,  called  his  attention  to  the  fact 
(p.  887)  that  It  bad  only  been  allowed  for  the 
purpose  of  "reminding"  tbe  witness.  The 
counsel  evidently  understood  that  the  word 


"A  question  merely  to  remind  should  have 
nod  tbe  chaiacter  of  those  general  admoni- 
tions which  are  sometimes  given  to  a  witness 
to  recollect  himself  and  to  consider  that  be 
!■  speaking  on  oath,  and  which  the  Judge 
does  not  take  down,  or  notlM  to  the  Jury. 
It  ought  not,  at  fartheat.  to  have  gone  be- 
Tond  the  simple  Inquiry  whetber  the  party 
nad  not  been  examined  before.  It  sliould.  at 
any  rale,  have  been  so  shaped  that  tbe  wit- 
ness might  have  admitted  tbe  former  Btaie- 
ment  alluded  to  without  discrediting  her- 
•elf." 

So,  also,  the  opposing  counsel  urged  that 
the  objection  was  premature,  saying  (p.  R89j  : 
"If  counsel  liad  gone  on  to  ask  her  whether 
the  former  statements  were  net  the  true  odcb. 


"I  agree  in  the  distinction  which  has  Iwen 
taken  between  putting  a  question  to  the  wit' 
ness  as  to  former  statements,  and  contradict- 
ing his  answer.  It  has  been  ingeniously 
suggested  by  Mr.  Smith  that,  if  tbo  ques- 
tion be  admissible.  It  must  tie  so  put  as  to 
recall  thefactto  the  witness's  memotj,  with- 
out tending  to  impeach  his  credit  If  the  ac- 
Gonnt  be  then  gives  be  different  from  tbe 
first :  and  I  can  conceive  a  case  in  which  that 
might  happen.  The  witness  msy  be  flurried 
on  his  flrat  examination  and  afterwards  vary 
TOOlbis  statement  when  bis  'attention  is  re- 
called to  circumstances;  but  it  is  said  tbat 
here  the  object  of  the  question  was  distinctly 
tocontradict  the  witness.  It  is  difficult  to  draw 
a  line.  And  I  am  not  disposed  to  draw  it  too 
closely.      I  think  tbat,  In  the  present 


may  properly  be  carrTo 
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Erie,  .1.,  said  (p.  8S0)  : 

"A  plaintiff's  witness  says,  in  effect,  (bat 
the  plaintiff  has  no  cause  of  action,  llien 
he  is  asked  whether  he  has  not,  formerly, 
made  a  different  statement.      I  tbinic   that 

auestlon  Is  proper,  and  not  inconsistent  with 
le  rule  that  a  party  knowing  a  witness  to 
be  infamous  ought  not  to  produce  him,  and 
must  not  be  allowed  to  take  the  chance  of 
bli  answers  and  then  bring  evidence  lo  con- 
tradict him.  We  do  not  iDterfere  nltb  that 
rule.  There  are  treacherous  witnesses  wlio 
will  hold  out  that  they  can  prove  facts  on 
one  side  in  a  tarnse,  and  ttien,  for  a  bribe  or 
from  some  other  motive,  make  iialements  In 
support  of  the  opposite  interest.  In  turb 
caaes,  the  law  undoubtedly  ought  to  permit 
the  party  calling  the  witness  to  question  him 
as  to  the  former  statement,  and  ascertain.  If 
possible,  what  Induces  him  to  change  it.' 

The  Judges,  moreover,  intimated  a  doubt 
as  to  the  correctneaa  of  Lord  Denman's  opin- 
ion In  Wright  V.  Bedatt,  in  so  far  as  It  rec- 
ognized the  right  of  a  party,  wlicn  surprised 
by  the  testimony  of  his  own  witness,  to  call 
other  witnesses,  to  prove  his  contradictory 
Blatementf,  but  followed  Wright  *.  Beckett 
to  the  extent  that  it  held  that  one  might, 
when  surprised  by  tlie  testimony  of  bis  wit- 
ness, ask  him  as  to  Inconsistent  statements, 
in  order  to  neutralize  his  testimony,  employ- 
ing, however,  the  word  "remind,"  in  the 
st^  of  neutralize.  The  word  "remind." 
used  In  MOhuith  v.  OoUier.  in  its  broadest 
sense,  would  certainly  be  susceptible  of  the 
interpretation  of  refreshinp  memory,  and  if 
it  were  to  receive  that  construction  the  case 
would  undoubtedly  be  autliority  for  tbe  prop- 
osition that  one  taken  by  surprise,  by  tlie 
testimony  of  his  own  witness,  could  refresn 
the  memory  of  the  witness  by  calling  bis  at- 
tention to  contradictory  staiemenispreviously 
marie  by  him  witliout  reference  lo  nbethcr 
'such  BtatementB  were  or  not  contempo-[701 
raneouB,  or  whetber  oral  or  written.  But  the 
context  of  theopinionsdemonstrates that  the 
case  has  no  such  aigniScance.  The  learned 
Judges  were  considering,  not  the  right  of  one 
to  refresli  tjii;  memory  of  bis  witnesses,  but 
whether  he  could  neutralize  the  testimony 
of  his  own  witness ;  that  is.  whether  &  party 
bad  the  right  to  do  so  as  to  a  witness  by  him 
Introduced  though  tbe  incidental  effect  might 
t>e  to  Impeach  his  credit.  Tbe  reasoning  pt 
the  opinion  ahows  that  the  use  of  tlie  word 
"remind"  was  intended  rather  as  n  quiLlill- 
catlon  on  the  right  to  neutralize,  in  cute  of 
surprise,  which  was  recognized  in  Wright  v. 
BKkett,  and  therefore  it  was  not  tite  pur- 
pose of  the  ruling  in  the  MeUivith  Ca*e  to 
overthrow  tbe  elementary  lule  of  evidence 
which  restricts  refreshing  tbe  memory  of  a 
witness  to  contemporaneous  memoraada  or 
writings.  And  support  for  the  view  tliat  the 
reminding  of  the  witness  spoken  of  in  the 
Melhuiih  Que  was  not  considered  as  synony- 
mous with  the  right  to  refresh  recollection, 
is  found  in  tbe  fact  tbat  the  Judge  before 
whom  that  case  was  first  tried  subsequently. 
In  ISGS,  in  the  case  of  Beg.  t.  WiUiamt.  8 
Cox  C.  C.  S43,  held  that  where  a  witness  for 
the  prosecution   gave  a  different  a  " 
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BuFBEME  CouBT  OT  THB  Uritkd  Btatea. 


Oct.  Tkkh, 


expected,  his  depoaillon  before  Qie  coroner 
or  jUBtl(«,  as  tlie  case  might  be,  might  be 

fiut  Id  hie  bands  for  the  purpose  of  "refresb- 
ug  Ilia  memory,"  sad  then  ■  question  from 
the  depositioD  might  be  put  to  him  in  lead- 
lag  form.  The  court  further  uid  that  If  the 
wltaesa  persisted  <a  giving  the  same  answer 
after  his  memorr  bad  been  so  refreshed,  the 
question  might  be  repented  to  him  from  the 
deposltioa  In  leadine  form,  but  wlipn  the  wit- 
ness answered  that  question  the  counsel  could 
not  proceed  any  further. 

A  few  years  after  Metfiuith  y.  Ooltitr  was 
decided,  in  1854,  Parllameat  adopted  the 
common-law  procedure  act,  which,  among 
otiier  thiogs,  provided  as  foUows: 

'A  pnrty  producing  a  witness  sliall  not  be 
allowe<i  to  tmpesrh  his  credit  by  general 
evidence  of  bna  character,  but  lie  may,  in 
case  the  witaess  shall  fn  the  opiaion  of  the 
702]*judge  prove  adverse, contrndict him  by 
other  evldenee.or,  by  leave  of  the  judge,  prove 
that  lie  haa  made  at  other  times  a  stttteinent 
InconsiElent  with  his  present  tciitiniony  ;  but 
before  sucli  last -men  tin  tied  proof  can  be  given, 
tbe  circuniEtauces  of  the  supposed  statement, 
aafHcient  tndeslenate  tlie  particular  occasion, 
must  he  mentioned  to  Ibe  witness,  and  lie 
must  he  asked  whether  or  not  he  has  made 
such  statement.''  17  &  IS  Vict.  chup.  125, 
§22. 

Clearly  the  purpose  of  this  statute  was  to 
give  line  a  right  under  certain  circumstnnees 
to  neutralize  or  discredit  the  testimony  of 
Ills  own  witness,  and  in  no  way  to  clinnge 
the  rule  as  to  refreshing  a  witness's  memory 

K  contemporaneous  wrttirgs  or  meinorHnda. 
lis  siatutt  was.  substantially,  a  legislative 
recognition  of  the  correctness  of  the  rule  Isid 
down  In  Wrig/il  y.  Beckett,  and  the  modern 
Gugllsli  eases  have  treated  the  act  as  apply- 
ing to  the  power  to  contrailict  and  neutrallie 
the  testimony  of  one's  own  witness  when  he 

tiroves  sdverae  or  hostile,  and  as  controll- 
ng  the  exanilnation  of  the  witness  himself 
concerning  prior  inconsistent  starements,  as 
well  as  the  proof  thereof  by  other  witnesses. 
Fitnlkiiiir  V.  Brine.  1  Fost.  &  F.  264 ;  IMar 
f.  K'Ught.  1  Fost.  &  F.  4;i.S. 

This  view  of  the  act  Is  also  the  one  taken 
bj  Taylor  In  his  treatise  on  Evidence.  He 
refers  to  the  common-law  procedure  act  of 
18M  as  having  settled  "the  qiieslinn  how 
far  a  parly  Is  at  liberty  to  ilisore<lit  his  own 
witness. "  a  question  which  he  says  "  tor  years 
WHS  ac;itHte(1  in  Westminster  IIsll. "  2  Tay- 
lor, Ev.  ^  1246.  Sututes  eimilsr  to  the  Eng 
llsh  act  have  been  passed  Id  various  states  of 
tbe  Union,  some  before  and  others  subsequent 
thereto.     1  Orecnl.  Ev.  g  444,  rtoU  b. 

The  case  of  CampteU  v.  State.  29  Ala.  44. 
beld  that  a  trial  court  had  not  committed 
error  in  permitting  the  state's  attorney  to 
Inquire  of  a  witness  for  the  prosecution 
whether  he  had  not.  on  tbe  day  preceding, 
maile  statements  conflicting  with  what  he 
bad  snld  on  the  trial,  the  avowed  object  of 
the  question  being  to  refresh  the  witness's 
memory.  Tbe  ruling  was  rested  on  the  au- 
thority of  Wright  v.  Beeketl.  1  Mood,  ft  R. 
414,  and  on  tbe  opinions  of  Qreenleaf  and 
Pbllllppi.  But  tbe  learned  court  overlooked 
the  fact  that  Wright  r.  Beekttt  ezpresaly  con- 
1X24 


fined  *the  right  to  put  the  question,  ln[703 
order  to  neutralize  the  testimony  of  tbe  wit- 
nasa  when  the  party  Introducing  bim  waataken 
bT  Burprise,  and  that  neither  In  the  treatlae 
of  Oreenleaf  or  that  of  Pbilllpps  Is  tbii  right 
to  examine  a  witness  for  the  purpose  of  neu- 
tralizing his  testimony  confounded  or  con- 
fused with  the  distinct  and  different  faculty 
of  refreshing  the  memory  of  the  witness  by 
contemporaneous  writings  or  memoranda. 
Ilemingxuiy  v.  Varth.  .">!  Ala.  530,  was  placed 
simply  upon  the  authority  of  the  previous 

In  BuUard  v.  PcariaU.  6S  M.  T,  230.  upon 
the  trial  in  the  lower  court,  a  witness  was 
cal  led  for  tbe  purpose  of  proving  that  a  cer- 
tain  conversation  took  place  lietween  the  wit- 
ness and  the  defendant  previous  to  the  171b 
of  June.  1888,  but  to  the  surprise  of  lUeplain- 
tilT  the  witness  testified  that  the  conversation 
tciok  place  on  the  24tb  of  July.  The  diitf 
was  material.  The  plaintiff  was  permitti-d 
to  Hsk  the  witness  whether  he  bad  not,  on  a 
prior  exiimlnatica,  sworn  that  the  conversa- 
tion took  place  in  June,  ami  this  action  of 
the  tilsl  Judge  was  held  to  be  proper.  Tbe 
court  of  appeiils,  speaking  through  Itapallo, 
J.,  said   (p.  231)  : 

"We  are  of  opinion  that  such  questions 
may  be  aakeil  of  the  witness  (or  the  purjiuse 
of  probinjr  his  recollection,  reoalline  to  bla 
mind  the  statements  he  has  previously  made, 
and  drawing  out  an  explanation  of 'his  ap' 
parent  inconsistency.  This  course  of  exam- 
ination may  revulc  in  satisfying  the  witneaa 
thnt  he  has  fallen  Inui  error,  and  that  hia 
original  statements  were  correct,  and  it  la 
calculated  to  elicit  the  truth.  It  is  also 
proper  for  the  purpose  of  showing  the  cir- 
cumstances which  Induced  the  party  to  call 
him.  Though  the  answers  of  the  witness 
may  Involve  nim  In  contradictions  calculated 


As  initliority  siipportlnj;  this  language  tbe 
learued  Judge  said  (p.  2^2)  : 

'The  principal  cases  in  this  state  in  which 
tbe  subject  Is  referred  to  are :  PtopU  v.  Saf. 
fiml.  S  Denio,  118:  Thoinpaan  v.  Blandtarii. 
4  N.  T.  811  :  SimOite  v.  flwpie,  22  N.  T. 
147;  and  In  England  it  is  very  thoroughlv 
discussed  In  Meltuuh  v.  •CWiio-,  IS  Q.  [704 
B.  S78.  It  hss  since  been  there  regulated  by 
act  of  Parlisment.  passed  In  1854.  The  Eng- 
lish and  American  authorities  are  referred  to 
In  1  Oreenl.  Ev.  S;:  442,  444,  444a,  and  notes." 

The  fact  that  .1/<«hi*/.  v.  OaUier  does  not 
S'lstain  the  proposition  which  it  la  thus  cited 
to  support  we  nave  alrea<ly  establlabed,  and 
even  a  casual  examination  of  tbe  New  Toik 
cases  referred  to  demonstrates  that  they  not 
only  do  not  uphold  the  views  eipresaed,  but. 
on  the  contrary,  are  adverse  to  them.  The 
only  remnlning  reference  is  to  %%  443.  444. 
and  444ii  of  Qreenleaf  on  Evidence.  One  of 
these  sections  (4441  which  we  have  already 
quoted,  bearanorelatioD  to  thesubject.  The 
other,  442,  does  not  refer  to  refreshing  recol- 
lection, but  treats  of  the  question  whether 
one  may  contradict  his  own  wltneaa.  Tba 
third  section  referred  to.  444a,  Is  not  a  part 
of  tbe  treatise  of  Qreenleaf.  The  learned 
Judge  of  course  referred  to  tbe  twelfth,  or 
lU  L'.  8. 
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Rcdfleld'i,  edition  ol  Oreoiileat'H  work,  pub- 
ll(li«d  In  ISSe,  where  the  comineDta  of  the 
•dltor  m  included  In  the  t«x(.  Id  brnckcU, 
mud  by  w'T  of  mpplemenUl  •ectlODB.  Id 
thia  edition  there  ti  aucb  a  •action   (444a)  : 

"  [The  author  leema  In  the  preceding  ko- 
tloD  to  tmro  stated  the  doctrine  of  tbe  Tight 
of  a  party  to  contradict  hia  own  wttneu  " " 
uneipectcdly  testlfleaaKsinat  him.  tomei 
mori!  stTonglj  than  is  held  bj  the  English 
courts ;  and  the  rale  of  tbe  American  courti 
Is  cTen  more  restricted  than  that  of  tbe  Eng 
jish  courts  in  that  respect.  Tbe  question  ii 
extensivelj  discussed  In  the  caw  of  MMuiih 
V.  CoUif.r,  tujira,  both  bj  counsel  and  bj  tbe 
dlQcrent  members  of  tbe  court,  and  the  con- 
clusion arrived  at  Is,  that  you  may  crosa- 
examine  jour  owa  witness  it  be  testify  con' 
trary  to  what  vou  bad  a  right  to  expect,  ai 
to  what  be  iiad  stated  in  regard  to  the  matter 
on  former  occasions,  either  in  court  or  otIieT' 
wise,  aud  tbua  refresh  the  memorT  of  tbe 
witnees  and  give  bim  full  opportunity  to  set 
tbe  nintter  rlfflit  if  he  will,  and  at  all  < 
to  set  yourself  rl^bt  before  tbe  jury, 
you  cannot  do  this  for  tbe  mere  purpose  of 
discrediting  tbe  witness,  nor  can  you  be  al- 
io wi'd  to  prove  tbe  contradictory  statements 
705]*of  tbe  witness  upon  otbi-r  occasions,  but 
must  be  restricted  to  proving  the  fact  other- 
wise  by  other  evlilence.  And  tbe  aame  rule 
prevails  in  tbe  courts  of  admiralty.  Tfi* 
LodUibo.  14  Jur.  793  ;  1  Eng.  L.  &  Eq.  645.]' 

This  language,  however,  as  we  have  seen. 
Is  not  the  opinion  of  Oreenleaf,  but  tbe  com- 
ment of  bis  editor  Itedtleld,  and  was  doubt- 
less inlluenced  by  the  aame  mistaken  vieii 
of  what  was  really  decided  in  MelhiiUh  v. 
Collier,  to  which  we  have  already  adverted. 

Brevity  prevents  a  detailed  review  of  the 
other  cases  on  this  subject  previously  mi 
tioDCil  in  tbe  margin  hereof.  Suffice  It 
aay  that  on  exsmiDation  discloses  that  they 
all  rest  upon  the  mistaken  Idea  which  we 
liave  pointed  out.  Indeed.  If  the  prfi 
upon  which  these  cases  necessarily  ri 
pushed  to  their  logical  conclusion,  they  not 
only  under  the  puise  of  an  exception  ove~ 
throw  the  general  rule  as  to  refreahing  men 
ory,  but  also  subvert  the  elementary  prii 
clpiea  of  Judicial  evidence.  The  fact  that 
these  ranaequancea  are  tbe  legitimate  an<j 
necessary  outcome  of  the  cases  we  have  re- 
viewed, depends  an  not  mere  abstract  reason' 
ioir,  but  is  demonstrated  by  tbe  case  of  Pea- 
pie  V.  KeUy  (1889)  118  N.  T.  M7,  691.  In 
that  cose,  upon  tbe  sole  authority  of  Ballard 
T.  Prarmll.  S8  N.  Y.  230,  It  was  held  that 
where  Inconsistent  or  ail  vera 
not  liuen  given  by  a  wlttie^i 
but.  frnm  mere  forgetfulnes 
befriend  the  accused,  the  wlti 
to  testify  to  certain  details,  ei 
committed  by  tbe  court  lo  sllowine  the  pros- 
ecuting attorney,  for  tbe  purpose  of  refiesb- 
ing  tbe  recollection  of  tbe  wllneaa.  to  inquire 
of  him  whether  he  had  not  testified  to  the 
omitted  facts  before  tbe  committing  magis' 
traie  and  grand  Jury,  and.  upon  his  admis- 
sion that  be  had  done  so,  lo  ask  if  the  state- 
mentt  theretofore  made  were  not  true,  and 
that  the  afflrmative  reply  of  the  witness  was 
competent  erldanoe  to  •nbmit  to  tbe  jary. 
ItSD.B. 


less  had  omitted 


Notonly  tbe  error  but  thegntve  consequences 
10  result  from  aucb  a  doctrine  were  aptly 
pointed  out  by  Chief  Justice  Shaw  in  6>m. 
where  an  attempt  waa 


Pheipi.  11  Qray, 
made  to  refresh  tbe  memory  of  a  witness  bi 


reference  to  testimony  before  *a  grand  [70d 
iurynotcontemporaneously given,  Thechlef 
justice  said: 

"It  is  not  a  regular  mode  of  osslstiDg  the 
recollection  of  a  witness  to  recur  to  his  rec- 
ollection of  bla  testimony  before  the  grand 
Jury.  If  it  was  not  true  then,  it  la  not  true 
now  ;  if  It  was  true  then,  it  la  true  now.  and 
can  be  teetlfied  to  as  a  fact.  Of  what  impor- 
tance Is  tbe  fact  that  he  had  a  memorandam 
to  aid  blm  In  testifying  before  the  grand 
Jury!  To  ask  what  he  testified  to  before  the 
grand  Jury  has  no  tendency  to  refresh  bis 
memory.  The  fact  of  hia  having  teatiUed 
to  It  then  la  not  testimony  now.  It  Is  an 
attempt  to  substitute  former  for  present  tes- 
timony. " 

Equally  lucid  and  cogent  are  the  expres- 
sions of  tbe  aupreme  court  of  Pennsylvania 
in  VrlotI  V.  /^isu.  103  Ph.  82».  wliere.  in 
holding  that  the  memory  of  a  witness  could 
not  bo  refreshed  by  reading  to  liim  notes  of 
testimony  given  by  bini  in  a  former  trial  of 
tbe  same  ciiusc,  the  court  said  (p.  ;i:M)  ; 

If  tbe  fact  that  a  witness  "failed  to  recol- 
lect what  he  bad  previously  sworn  to.  ... 
enough   to  admit  the   notes  of  a  for- 


trial,  we  might  as  well  abandon  orlgl- 
■■   gether.  and  supply  it  with 
previouB  notes  and  depositions.      It 


nal  testimony  altogether,  and  supply 


certainly  be  an  excellent  way  to  avoid  the 
contradiction  of  n  doubtful  witness,  for  be 
could  always  be  thus  led  to  the  exact  words 
of  hia  former  evidence.  AJ  we  are  not  yet 
prepared  for  an  advance  of  this  kind,  we 
must  accept  the  ruling  of   tbe  court   below 

In  leaving  this  branch  of  the  case  it  fl 
well  to  aay  that  Hirkorj)  v.  Unittd  Statu.  191 
U.  8.  303  [38:  170],  referred  to  by  the  su- 
preme court  of  North  Diibiila  in  tltorge  r. 
Tripielt  IN.  D.)  63  N.  W.  891.  as  sustaia- 
Ing  the  exception  to  the  general  rule  tliero 
announced,  does  not  warrniit  tlie  assnmntlon. 
llinkory  v.  UniUd  8taU*  coucerned  merely  the 
question  of  the  right  of  a  parly,  after  proper 
foundation  had  been  laid,  to  conlmdfct  bla 
own  witness  and  In  no  way  Involved  tbe 
right  to  refresh  tbe  memory  without  reference 
to  the  contemporaneouaneaa  of  the  statement*, 
or  whether  they  were  oral  or  written, 

*Our  conclusion,  therefore,  is  that  the  [707 
exception  to  tbe  action  of  tbe  court  In  allow- 
ing the  use  made  of  the  minutes  of  ibe  grand 
Jury  was  well  taken, and  that  there  waa  preju- 
diclal  error  In  this  particular.  Its  exist- 
ence, however,  relates  to  and  affects  only  tbe 
conviction  under  tbe  second  count  of  the  In- 
dictment. 

3,  Dtfendani'M  mmertlup  of  tUtck  in  tht 
bank.  Tbe  tenth  assignment  alleged  error 
in  the  sustaining  of  an  objection  lo  a  ques- 
tion propounded  by  counsel  for  the  defend- 
ant upon  the  cross  examination  of  n  witnes* 
for  the  prosecution.  The  witness  (Charles 
E.  Bylngton)  bad  testified,  on  direct  examin- 
ation, that  tbe  defendant  bad  turned  over  to 
tbe  bank  bond*  of  tka  pu-  ralue  of  tao,000, 
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utd  that  tbe  defeoduit  had  a  panmount  in- 
toratt  Id  ihe  companies  which  had  luuedauch 
bond*.  On  croM-esamiaatloD,  tbe  wUdch 
■tat«d  that  the  accuted  lield,  oo  his  own  ac- 
count, a  large  amount  of  tlie  stock  of  tlie  com- 
panies reftrred  to,  was  buyicg  and  ielllaf!. 
and  had  on  hand  more  or  less  ot  said  aecuri- 
Um.  Tbe  counsel  for  the  accused  then  aaked 
tbe  following  question  : 

"  Q.  WliAt  percentage  ot  tbe  atock  o(  the 
National  Granite  State  Bank  of  Exeter  did 
Mr.  Putnam  own  during  the  first  als  mootlia 
of  1893!" 

On  objection  being  made  by  the  govern- 
inent,  counsel  staled  that  hta  purpose  was  to 
show  tbe  relation!  of  the  accused  to  tbe  bank 
and  bia  ownership  of  the  slock,  and  that  the 
proposed  evidence  was  pertinent  as  bearing 
iipcni  the  intent  of  the  defendant  wltb  refer- 
ence to  tbe  purchasing  of  sccuritjea  for  tbe 
liank,  and  In  dealln;;  with  Ihe  bank's  funda; 
and   Ihut   ft   made   ii  diftertnee   whether  he 


not  "opened  up  alUrmatlvelj  the  ownership 
of  the  stock."  and  that  tbe  proposed  evidence 
was  not  proper  cross-exam  iiintion. 

Aa  the  order  in  wlilch  evidence  shall  be 
produced  ia  witbin  the  discretion  of  tbe  trial 
court,  and  as  the  matter  8nui>bt  to  be  elicited 
on  the  cross-exnnii nation  for  tbe  accused  was 
not  offered  by  him  at  any  aubscqueut  nlage 
708]  "f  tbe  trial,  It  Is  *maiiUesC  that  no 
preludicinl  error  waa  committed  by  tbe 
ruling  compliilned  of. 

4.    Jurixlictioa  of  the  eourt  over  Vu  leventh 

The  twelfth  and  seventeenth  aaBlgnmenta 
of  error  result  from  an  exception  lakeu  to 

the  refusul  of  the  court  to  grunt  defendant's 
request,  made  at  tbe  close  of  Ihe  testimony, 
for  a  pemiipCory  Instruction  In  bla  favor,  as 
to  the  seventh  count.  This  request  was  b!i«d 
on  the  assumption  that  all  the  nets  relied  iin 
to  convict  under  that  count,  and  which  were 
-enuniernted  in  the  bill  of  particulars,  look 
place  In  Jlnssncbu setts,  and  hence  were  be- 
yond tbe  .iuristllclion  of  tlie  court.  A.  like 
question  also  arises  from  an  exception  taken 
to  the  charge  of  (be  court  on  the  same  sub- 
J«Ct.  We  will  cocsiclcr  first  tbe  exception 
taken  to  the  charge  of  the  court,  since  If  It 
erroneously  applie<l  the  law  to  the  facta  it 
must  lead  to  reversal,  althoujch  the  court 
may  have  rightly  refusied  the  peremptory  fn- 

As  heretofore  stated,  this  count  charged 
the  unlawful  abstraction  and  conversion  to 
bla  own  use  by  the  defendant  at  Exeter,  New 
Hampshire,  of  "monies,  funds,  and  credits 
of  tbe  property  of  said  association"  (the  Na- 
tional Granite  State  Bank,  etc.),  "a  more 
partlculnrdescriptionof  which  monies,  funds, 
and  credits  Is  to  the  said  Jurors  unknown  ;" 
■ad  that  Ihe  district  attorney  furnished  to 
dw  oounsel  for  the  defendant  a  bill  of  par- 
ticulars covering  fifteen  checks. 

In  considering  these  aaalgnments  It  Is  at 
the  outset  clear  that,  although  the  commis- 
sion of  the  offense  charged  may  have  been 
begun  in  Masaachuaetta,  if  it  was  completed 
In  New  Hampshire  the  court  bad  jurisdic- 
tion, under  if.  B.  Rev.  Stat,  g  781,  wblcb 
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the  Unlt«d  State*  ia  begun  In  one  joaldal 
district  and  completed  in  another.  It  Bhonld 
be  deemed  to  have  been  committed  In  either, 
and  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punlahed  In  either  district 
In  the  same  manner  as  if  It  had  been  actually 
and  wholly  committed  therein.' 

We  summarize  the  facts,  which  are  atated 
at  length  In  the  bill  of  exceptions,  aa  fot- 
lowa:  The  National  Qranlte  State  Bank  of 
Exeter  kept  an  account  with  the  National 
Bank  of  •Redemption  of  Boston,  which  [TOO 
waaareservcagent.  f^m  time  to  time  depoa- 
ita  were  made  by  tbe  bank  of  Exeter  with  the 
Boston  bank,  and  were  placed  to  the  credit 
of  this  account,  and  checks  were  drawn  by 
tbe  bank  of  Exet«r  on  the  Boston  bank,  and 
when  paid  by  the  latter  were  debited  to  the 
account.  The  checka  mentioned  In  the  bill 
of  particulars  were  all  drawn  by  the  accused, 
aa  president  of  the  National  Granite  State 
Bank  of  Exeter,  on  the  Bostun  bank.  Two 
of  these  checks  were  drawn  respectively  on 
.Tanuary  17  and  23.  and  were  for  $5,000  each. 
These  checks  were  both  drawn  sjid  dated  in 
Roston  ;  were  made  payable  to  tbe  American 
Loan  &  Trust  Company  there,  which  com- 
pany gave  to  tlie  accused,  as  conatderatlon 
for  them,  its  drafts  on  Winslow,  Lnnler.  & 
Co..  of  New  York,  which  drafts  were  paid 
to  tbe  accused  or  hia  assigns,  and  the  pro- 
pccds  In  no  way  Inured  to  the  benefit  of  the 
Exeter  bank.  The  American  Loan  A  Trust 
Company,  tbe  payee  of  the  checks,  collecied 
them  In  Boston,  and  the  Bum  of  the  checks 
thus  paid  out  by  the  Boston  bank  was  by  It 
debited  to  the  arcount  of  Ihe  Exeter  bank. 
The  other  checks  referred  to  In  the  bill  ot 
particulars  were  also  drawn  by  tbe  accused, 
OS  preslilecit  of  tbe  Exeter  bank,  on  the  Boa- 
ton  bank,  between  tbe  iHt  dav  of  April  and 
tbe  8tb  day  of  May,  1898,  and  they  were  de- 
livered Id  Boston  to  the  payees  thereof  for  a 
valuable  consideration,  which  also  In  no  way 
Inured  to  the  Exeter  bank,  and  were  paid, 
and  tbe  amount  was  alto  debited  to  the  ac- 
count of  tbe  Exeter  bank.  At  the  time  these 
checks  were  drawn,  and  when  tbey  were  pre- 
scuted  to  and  paid  by  the  Boston  bank  and 
debited  by  it,  there  was  a  credit  to  the  ac- 
count of  the  bank  of  Exeter  adequate  to  meet 
tbe  checks,  so  that  the  effect  of  debiting  them 
was  not  to  overdraw  the  account  of  the  Exeter 
bank.  The  bill  of  exceptions  moreover  re- 
cites that — 

"  Evidence  waa  admitted,  subject  to  defend- 
ant'a  exception,  tending  to  show  that  at  a 
meeting  of  the  directors  of  tbe  bank  at  Exeter, 
held  about  one  year  prior  to  the  alleged  un- 
lawful drawing  of  cnecks  by  the  defendant 
at  Boston,  a  vote  had  been  passed  by  the 
board  ot  directors  that  no  one  but  tbe  caeh- 
ler  should  thereafter  have  authority  to  draw 
checks  *agalnst  tbe  account  with  the  re- [7  lO 
serve  agent ;  that  the  defendant  waa  present  at 
that  meeting  and  acted  aa  clerk  of  tbe  board. 

"Such  a  vote  was  never  recorded  In  tbe 
directors'  record,  and  the  reaerre  agent  wat 
never  notified  of  it." 

There  was  also  testimony  tending  to  show 
that  the  Boston  and  Exeter  iNUika  twice  a 
month  adjusted  their  running  Moooat  bj 
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,^ which  tie  called  In  the 

neotd  "nconcill&tlon  theets."  When  these 
raooncillAtion  ibwU  omo  to  the  £ieter  bank 
Id  Febnurj  thej  were  BccompKDled  with 
voucher!,  among  wbtcb  were  the  two  cao- 
oeled  checks  for  $0,000  each  drawn  In  Jan- 
uarj.  and  which  had  been  paid  and  debited. 
as  above  stated.  The  oTldeuce  also  tended 
to  show  tbnt  Che  bank  at  Eiet«r  owed  to  the 
American  Loan  &  Trust  Compsny  a  note  or 
noU'3  iimuuntinE  to  (10.000.  When  tlie  cash- 
ier of  ihc  KiettT  l»nk  dlicnvered  tbe  debit 
of  the  two  January  checks  on  the  reconcilia- 
tion sheclR  and  observed  tliese  checks  among 
tbe  vouchers  returned  bj  the  Boston  bank, 
he  asked  tbe  president  (the  accused)  for 
what  purpose  ho  had  drawn  the  checks,  and 
the  presiileiil  answered  thej'had  Iwen  drnwn 
in  order  to  psy  tlieiiol«  or  notes  of  the  Kxcter  ^ 
bank  held  hv  the  Aroericnn  I.iOan  A  Trust ' 
CompHDf.  'I'iiereupna  the  cashier  enl«re<i  I 
on  the  iKKika  of  the  bank  at  Exeter  the  pay-  | 
iDi'nt  of  llie  note  or  notes  held  itj  the  Amerl-  | 
can  Loan  &  Trust  Company,  and  Bcltled  the 
reconciliation  sheets  with  the  Boston  bank,  I 
■nd  accordingly  credited  the  account  of  the 
Boston  l)nnk  nltli  the  sum  of  the  twn  Jan- 1 
uary  chi-ck».  Tliere  was  also  testimony  tend- 
ing to  Bhow  that  neither  the  cashier  nor  di- 
reclon  (except  tiic  accused)  knew  anything! 
of  the  checks  drnwn  In  Janiir.ry  until  the 
receipt  of  the  February  rcconc Illation  sheets, 
and  (hat  they  also  knew  nothing  of  the  April 
and  May  checks  until  the  reconciliation  sheets 
tor  May.  with  Ihelr  ncciimpiinylni;  voucliera, 
were  receivi-^l.  The  evldeiicu  also  tended  to 
show  that  when  the  pajment  at  these  Isst 
checks  by  the  Boston  hank  was  discovered, 
the  defendant  was  asked  for  an  explanation. 
He  first  rcftise«l  to  give  Inrormaiion.  then 
evaded  doing  so.  untirnboiitilie24ihor  May. 
711]when  lie  stated  to  thp  directors  'of  the 
Exeter  bank  that  the  checks  liad  been  used 
In  order  "lo  put  money  into  the  I.cavcn- 
worth  Electric  Railway  Company  and  the 
Hydraulic  Company." 

On  the  face  of  the  foregoing  facta  It  is  evi- 
dent thiit  the  alleged  criminal  acts  arising 
from  the  tno  Jaumiry  checks  were  Iwj^nn  In 
MaswchnaetlB-  The  question  is.  We rn  such 
acts  there  completed,  or  did  the  flnni  act, 
which  was  essential  to  effectually  absorb  the 
credit  of  the  Exeter  hank  with  the  Boston 
bank,  lake  place  in  New  Hampshire?  The 
relation  between  the  banks  was  that  of  debtor 
and  creditor,  llic  checks  having  been  drawn. 
collected,  and  debited  in  Boston,  constituted 
a  concluded  transaction.  If  there  was  nuthor- 
Ity  lo  draw  tliem.  On  the  contrary,  If  there 
was  Di>  authority,  tbe  mere  fact  that  they 
were  debited  to  the  account  of  tbe  Exeter 
bank  did  not  nhvatti  the  credit  of  that  bank, 
as  only  a  lawful  and  authorized  check  cotild 
have  justilicu  the  debit.  Of  course,  no  rati- 
flcation  was  essential  to  cause  the  checks  to 
■uccessfuUy  obtain  the  money  of  the  Boston 
bank,  for  such  obtaining  was  consummated 
Md  concluded  by  the  fact  of  paying  out  the 
nme  on  the  checks.  But  wo  are  here  con- 
cerned, not  with  whether  the  checks  obtained 
the  money  of  the  Boston  bank,  but  with 
whether  sucb  checks  absorbed  ihe  creillt  of 
the  Eieter  bank,  which  fact  was  distinct  and 
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separate  from  the  question  of  payment,  and 
depended  on  whether  the  debit  made  In  coa> 
sequence  of  the  payment  of  the  cbeeks  law- 
fully absorbed  the  credit  of  the  Bieter  bank. 
If.  then,  the  checks  were  unautboritad  and 
the  illegal  debit  which  was  made  as  (he  ra* 
suit  of  their  paytnent  was  ratified  and  made 
binding  in  New  Hampshire  by  tbe  Bseter 
bank.  It  Is  clear  that  the  act  which  conium- 
mated  the  taking  of  the  credit  of  the  Exeter 
bank  was  completed  In  New  Hampshire,  and 
was  therefore  within  the  JurlsitictloD  of  tbe 
court.  Such  was  the  view  taken  by  the  court 
In  its  charge  to  the  Jury,  as  follows: 

"Mr.  Brnncb,  representing  the  eiovemment. 
says  the  whole  transaction  in  BuHtou,  so  flir 
as  the  drawing  nf  the  checks  aud  the  receiv- 
ing of  the  money  was  concerned,  was  fraud* 
ulent.  He  argues  that  the  bank  at  a  meet- 
ing had  adopted  a  resolution,  providing  ttut 
the  president  should  not  draw  checks,anirthnt. 
'therefore,  the  president  had  no  author  [7 IX 
Ity,  and  the  president  knew  he  hail  no  au- 
thority, to  draw  checks.  This  becomes  ma- 
terial if  you  find  It  was  so,  because  If  he 
hiid  tbe  authority  to  draw  checks  and  did 
witiidraw  the  funds,  nltliOMgh  he  mny  have 
done  It  for  the  purpose  of  mlsupproprlatlDg 
and  abstracting  the  money.  If  lie  had  author- 
ity to  draw  those  checks,  it  would  become  • 
past  and  completed  act  In  MaMschuiclii  as 
you  will  see;  but,  If  he  did  not  have  au- 
thority, if  lie  was  acting  outside  of  his  au- 
thority, and  acting  frauduli-ntlv.  while  the 
drawing  of  the  cliecks  wns  ''ni'i^tual  In  wltb- 
dniwing  the  funds  from  the  Hank  of  th-demp- 
tion  In  Itnston.  it  would  not  withdraw  and 
abatmct  the  creillt  of  the  hank  In  Kxet«r, 
exlKiing  in  Its  lielialf  in  the  Bunk  of  Re- 
demption In  Boston,  tiecause  miiwltlistani)- 
Ing  his  drawing  the  checks.  If  he  hitd  no  au- 
thority to  clraw  them,  the  Exeter  bank  would 
stit)  be  In  poallion  to  enforce  its  rights  and 
receive  the  bencBts  of  its  credit  which  had 
been  Improperly  an<l  unlawfully  Interfered 
with  by  time  unnu:liori/ed  act  Id  Boston, 
and  while  the  money  hail  gone  and  bceti  tnia* 
applied  tlie  cre<llt  of  the  Exeter  bank  would 
tie  the  same  substanllnlly  and  might  he  en* 
forced.  ...  So,  in  order  to  give  Jurla- 
dlction  here  and  enable  you  to  poSH  upon 
this  question,  you  must  find  that  thi'  of- 
fense was  partly  committed  In  Mas-uicliusetts, 
which  it  is  conceded  was  so,  if  there  niis  any 
offense,  and  partly  here,  that  la.  In  onicr  to 
give  this  court  Jurisdiction.  In  order  to  make 
this  offense  completed  partly  In  Massachusella 
and  partly  here,  you  must  Hnd  that  be  con- 
ceived the  plan,  not  only  nf  abstracting  tlie 
moneys  by  means  of  tlie  checks,  but  nf  mak- 
ing the  transaction  complete  and  efTcctual 
by  withdrawing  the  credit  enlstiug  In  he- 
lialf  of  the  Exeter  hank.  5o  If  he  ciime  lnl« 
New  Hampshire,  and  through  artful  decc-p- 
lion  and  fraudulent  misrepresentation,  with 
the  Intent  of  making  the  abstraction  begun 
in  Massachusetts  complete,  induced  the  o(B- 
ceraof  the  bank  to  surrender  that  credit,  then 
he  Is  gulltT  under  this  charge  which  allegea 
that  he  wilfully  and  unlawfully  abstracted 
moneys,  funds,  and  crediu  of  the  Exeter 
bank." 

Having  determined  the  correctnen  of  this 
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713]  InslructioD.  it  *Kma]DB  onW  to  aacer- ! 
tain  whether  the  proof  sustained  the  court  io ' 
IWTlDg  to  the  jurv  the  uccrtalnnent  of  the 
facta  coDtemplal«d  Id  the  cbarge.  that  is  to 
Mf.  whether  the  court  rightly  refased  the 
pereniptorj  request,  made  by  the  defendant, 
to  direct  a  verdict  In  hli  favor.  There  can 
be  no  doubt  that  the  president  n(  a  national 
buk.  virtuie  offlrii.  baa  nci   aecesftartly   the 

Cer  to  draw  cliecks  againsi  the  account 
:  with  another  bank  by  the  bank  of  which 
he'  is   preaideat.      Indeed,    thu   itniuica  ei- 

Sreisly  provide  that  the  powers  of  the  presi- 
ant  of  a  national  bank  may  be  dcHne'l  by 
the  l>oBrd  of  dlrectois.  V.  S.  Rev.  Stat. 
f,  OlStl.  True  It  Is.  that  by  a  course  rif  deal- 
iDji  with  a  particular  pern)o.  the  power  of 
to  ofBccr  to  perform  a  particular  act  ninf  be 
Implied  when  such  power  is  not  Inconsistent 
with  law.  Merefiauta'  Xat.  Hank  v.  SlaU 
JKK.  Bink,  77  U.  8,  10  Wall.  804  [19 :  1008]. 
Now,  hen  there  was  an  entire  nbsence  of  all 
proof  as  to  a  coui^e  of  business  inipljini; 
■nthoritj  on  behalf  of  the  president  tu  draw 
cliecka  In  the  name  of  the  bank.  In  view  of 
the  fact  that  the  power  to  draw  the  check 
did  not  Inhere  In  the  functions  of  the  preai- 
dent,  and  in  consequence  of  the  absence  of 
proof  as  to  a  course  of  business  implying  the 
power,  as  also  In  con  side  rut  ion  of  the  fact 
that  the  January  checks  were  not  drawn  at 
the  banking  eatnbl ishmeat,  but  in  another 
city,   we   think   the   proof   was  adequate  to 

Justify  the  court  in  refusing  1o  take  the  caae 
rom  the  Jury,  and  In  leaving  It  to  them  to 
determine  wlifther  there  was  such  Intirinity 
Id  the  checks  ux  made  a  subsequent  ratiflca- 
ttoD,  obtnined  in  New  Hampshire  by  the 
fnuduk'nt  representation  of  the  defendant, 
one  of  the  elTlclent  causes  for  the  absorption 
of  the  credit  resulting  from  the  debit  of  the 
checks.  Apart  from  this  view,  which  was 
covered  by  the  cliarge  of  the  court,  there 
were  other  considerations  which  rendered  It 
equally  improper  to  take  the  case  from  the 

Jury.  It  cannot  be  denied  thnt  If  when  the 
anuary  checks  were  called  lo  the  atlentloa 
of  the  bank  nt  Exeter,  the  authority  of  the 
president  to  draw  Iliem  hnd  been  repudiated, 
and  If  such  denial  had  been  communientcd  to 
tbe  Boston  bank,  the  ability  of  the  president 
of  tiia  Exeter  bank  to  have  obtained  payment 
of  the  BubaequeDt  citecks  would  not  have  ex- 
714]istcd.  Aa the  failurcof  the  Rxcter  'bank 
to  reptidiate  the  January  checks,  and  in  ao  do- 
ing gi  ve  notice  to  the  mston  bank,  may  have 
been  consequent  upon  the  fraudulent  misrep- 
resentation Bs  to  the  purpose  for  wliich  (he 
January  checks  were  drawn.  It  was  competent 
for  the' Jury  to  consider  the  relation  whlcb 
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this  fact  bore  to  the  dtawing  of  tbe  nibae- 
quent  checks.  In  other  words,  tbe  condftion 
of  evidence  was  such  that  the  mlirepreHentA- 
tion  made  In  New  Hampshire  as  to  the  rea- 
son for  the  drawing  of  the  January  checks, 
in  connection  with  all  the  other  evidence, 
was  competent  to  go  to  the  jury  as  teudinK 
to  show,  not  only  the  completion  in  New 
Hampshire  of  the  wrongful  obtalnlne  of  tbe 
credit,  commenced  by  the  drawing  aail  debit- 
ing, in  Boston,  of  the  January  checks,  but 
also  the  initiation  In  New  Hampshire  of  the 
wrongful  obtaining  of  the  credit  completed 
subsequently  in  Mussachii setts  by  the  draw- 
ing of  the  April  and  May  checks.  If  tbe  Jury 
thought  from  all  the  evidence  that  when  the 
nilsstatemenis  were  made  as  to  the  January 
checks  the  purpose  was  to  further  defraud 
by  drawing  the  subsequent  checks. 

The  foregoing  considerations  dispoaenf  all 
the  questions  piesented,  and  the  conclusion 
wliich  results  from  them  is  that  there  Is  er- 
ror in  the  conviction  as  to  the  second  count, 
and  none  as  to  that  under  the  seventh  count. 
Tbe  sentence  imposed  In  consequence  of  the 
verdict  of  guilty  on  both  counts  was  distinct 
and  separate  at  to  each  count,  and  wis  made 
only  concurrent,  it  follows,  therefore,  that 
it  the  verdict  and  sentence  as  to  the  second 
count  be  set  aside,   nevertheless   the   entire 


be  to  leave  the  full  term  of  the  existing  m 
tence  In  force  and  to  submit  the  iK^use<l  to 
another  trial  on  tbe  second  ciuut.  from  which 
trial.  If  convicted,  an  additional  sentence 
Tnay  result.  Considering  this  situation,  we 
deem  that  the  ends  of  Justice  will  best  Iw 
subserved  byafQrming  the  Judgment  and  sen- 
tence under  the  seventli  count,  uud  by  revers- 
ing *the  Judgment  OS  to  tbe  second  [719 
count,  and  remanding  the  case  to  (he  court 
below  for  such  pro<«edlngH  wilh  reference  to 
that  count  as  may  be  In  conformity  to  law. 
II  t'l  to  ardertd. 

Trb  Chief  Jubtick  dlsaenting :  3tr.  Jut- 
lice  Brewer,  Mr.  Jtittioe  Brown,  and  my- 
self think  the  conviction  on  the  second  count 
ought  to  stand.  In  our  opinion  the  discre- 
tion of  the  circuit  court  was  properly  exer- 
cised In  allowing  leading  questions  to  he 
put  to  the  witueaa  Dorr,  and  they  amounteil 
to  nothing  more  than  enabling  him  to  over- 
come temporary  forgetfulness  by  reference  to 
what  he  had  said  on  a  prior  examlnatloD. 
168  U.S. 


r  Rrported  Cabe8  in  Vou  16Z 


^d  by  Google 


APPENDIX  L 

HOWELL  EDMONDS  JACKSON, 
Died  August  8,  1895. 

8TTFREUE  COURT  OF  THE  UNITED  STATES, 
Monday,  October  14,  1895. 

Present;  The  Chief  Justice,  Mr.  Justice  Field,  Mr.  Justice  Harlao,  Mr.  Jqb- 
tice  Gray,  Mr.  Jnstice  Brewer,  Mr.  Justice  Brovn,  Mr.  Justice  Shiros,  and  Mr. 
Justice  White. 

The  Chief  Justice  said: 

The  court  reassembles  again,  saddened  by  a  vacant  chair.  Mr  Justice  Jaclcson 
died  at  Nashville,  Tennessee,  on  the  8th  day  of  August  last.  Tliis  was  followed 
by  the  death  of  Mr.  Justice  Strong*  on  the  I9th  day  of  the  same  month,  whot 
during  his  retirement,  had  maintained  his  companionship  with  the  members  of 
the  bench  he  had  adorned. 

On  Monday,  November  26,  1895,  Mr.  Attorney  General  Harmon  addressed 
the  court  as  follows: 

It  is  with  more  than  a  sense  of  official  propriety  that  I  comply  with  the  request 
of  the  bar  by  presenting  to  the  court  their  resolutions  relating  to  the  lute  Justice 
Jackson.  We  of  his  home  circuit  knew  him  best.  There  were  his  birthplace 
and  his  home.  There  his  first  regular  judicial  work  was  done,  by  which  he 
made  the  reputation  that  led  to  the  call  from  across  the  party  wall  to  a  seat 
beside  your  honors. 

The  active  bar  always  feel  some  misgivings  when  a  man  in  public  life,  even 
though  he  has  won  distinction  there,  is  called  to  the  bench,  especially  when  he 
has  reached  middle  age.  But  they  soon  found  that  Howell  Edmonds  Jackson 
was  not  so  much  a  senator  who  had  been  appointed  judge  aa  a  judge  who  had 
served  for  a  time  as  senator.  His  mind,  naturally  broad  and  strong,  symmetrically 
devdoiied,  controlled  by  steady  purpose,  and  Oii'ected  by  industry  which  se?med 
almost  weariless,  would  have  enabled  him  to  HII  with  credit  any  place  which 
requires  such  qualities.  He  had  so  filled  the  high  positions  to  which  the  resolu- 
tions refer,  but  he  was  peculiarly  fitted  for  the  dnties  of  a  judge.  He  had  in 
high  degree  patience  to  hear  and  consider  and  fi.'mness  to  decide.  He  had  an 
even  temper,  judgment  unprejudiced  toward  men  or  things,  and  a  logical  turn 
of  mind  which  naturally  shed  irrelevance  and  sophistry  and  inclined  to  accuracy 
of  fact  and  correctness  of  conclusion.  He  loved  justice  in  the  concrete  as  well 
OS  in  the  abstract,  and  felt  the  pleasure  a  strong  judge  always  takes  in  api>lying 
the  principles  of  law  to  the  redress  of  wrongs;  but  he  knew  and  loved  the  sys- 
tem of  judicial  science  too  well  to  wrench  or  impair  it,  and  unsettle  the  rights 
of  the  great  body  of  the  people,  in  seeking  to  avoid  those  occasional  hardships 
against  which  human  law,  being  necessarily  general,  cunnot  provide.  So  his 
decisions  were  of  the  kind  which  build  and  perfect  our  jurisprudence,  and  not  a 
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•eriM  ot  mere  arbitrary  jailgn-.ents.  There  are  few  among  tbem  which  the  ^igBi 
mind  hesitates  to  adopt  among  the  precedents  which  keep  the  law  in  healthful 
life  and  growth. 

He  WHS  never  chnrgeable  with  the  blunders  of  a  careless  man  or  the  racillationB 
of  a  weak  one,  but  won  reajiect  even  when  he  failed  to  convince,  because  he 
reached  his  conclueione  by  the  broad  highways,  and  not  by  indirection  or  evasion. 

Some  have  excelled  him  in  extent  of  learning  and  others  in  mere  force  of 
intellect,  but  few  have  equaled  him  in  the  comprehensive  perception  and  abid- 
ing sagacity  which  result  from  a  harmony  of  powers.  His  vigorons  practical 
undcrstiinding  was  not  to  be  bewildered  by  detuiU,  confused  by  doubtful  or  con- 
flicting precedents,  nor  misled  by  refinements  of  reasoning.  His  decisions  always 
bore  the  stamp  of  his  own  mind  and  character. 

Absorbed  as  lie  was  in  the  exacting  duties  of  the  circuit,  his  health  waa 
■haken  before  he  realizt'd  it,  but  he  never  lost  patience  or  resolution.  The  vigor 
he  showed  as  n  member  of  this  court  in  the  number  and  promptness  of  hia 
opinions,  as  well  as  by  their  lucid  thoroughneas,  was  in  spite  of  the  dragging  of 
disease.  And  one  of  the  most  striking  incidents  of  the  calm  heroism  of  peace 
was  the  rcsumiition  of  his  place  when  the  public  interest  required  it,  in  the 
Income  Tax  Case.  However  opinion,  legal  and  lay,  was  and  may  remain  divided 
on  the  questions  involved  in  that  case,  there  is,  and  will  be,  no  divided  judg- 
ment about  the  high  qualities  shown  by  the  opinion  of  Mr.  Justice  Jackson, 
which  all  feared  would  be,  and  which  was,  his  lust.  Though  the  efTort  required 
undoubtedly  hnstened  the  end,  no  true  friend  or  patriot  can  feel  regret,  bocanse 
it  hits  put  on  imperishable  record  an  example  of  devotion  to  public  duty  whoee 
worth  cannot  be  too  highly  enteemcd. 

The  feeling  of  personal  bereavement  which  prevails  to  a  very  nnnsnal  extent 
among  those  who  knew  Justice  Jackaon  seems  to  me  the  highest  tribute  to 
his  memory.  There  is  no  warmth  in  mere  mental  power  or  acquirement,  nor  in 
the  most  careful  correctness.  These  may  kindle  admiration  or  envy,  but  not 
the  iilfection  which  is  the  best  tribute  of  man  to  man.  I  do  not  mean  the  mere 
result  of  pleasant  ways,  but  the  sturdy  liking  implied  in  the  line — 
"He  makes  do  frleudB  who  never  made  a  foe." 

He  had  a  kind  and  considerate  nature,  but  it  did  not  blind  him  to  his  duty, 
nor  swerve  him  from  it;  and  he  was  free  from  that  morbid  excess  of  virtue  which 
makes  some  good  men  unjust  to  their  friends. 

Eepiitiition  and  honors  did  nut  alTtict  his  quiet  simplicity,  nor  add  to  the  nn- 
obtrusive  dignity  which  needed  no  iissertlon. 

The  entire  life  of  Justice  Jiickson  illustrates  the  efficiency  of  steadfast  devo- 
tion to  duties  which  come  without  selfsceking  and  are  met  with  diligence, 
earnestness,  .iiid  sincerity  of  mind  and  purpose.  His  seven  years  as  circuit  judge 
gave  him  time  to  accomplish  a  most  honorable  career.  Few  positions  put 
capacity  and  character  to  so  severe  a  test  as  the  office  of  judge  of  a  court  of  first 
resort  and  general  jurisdiction.  This  applies  with  groat  fitness  to  the  sixth  cir- 
cuit, wlio^c  f<  tir  states,  reaching  from  Luke  Superior  to  the  Appiilachi&n  Range, 
like  a  cross  section  of  the  great  Republic,  present  almost  everyvariety  of  popu- 
lation, business,  and  laws.  Such  a  judge  must  admit  and  exclude  evidence,  sift, 
discern,  and  analyze  facts,  and  apply  legal  principles  generally,  all  without  the' 
advantage  of  associates,  Bomctlmes  with  slight  aid  from  counsel,  and  often  with 
little  opportunity  for  study  and  reflection.  Many  of  his  judgments  are  final, 
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Kid  few  sre  open  to  complete  TOTiew ;  bnt  erery  sot  ani  Qttenmoe  undergo  the 
impartial  and  unerring  scrntiny  of  the  bar  and  the  people. 

The  povers  of  this  highest  of  all  tribunals  are  too  great  to  be  committed  to 
one  man  alone.  Their  exeroiae  is  placed  beyond  the  reach  and  above  the  need 
of  reTiew  by  the  asBooiation  of  minds  which  stimnlate,  aid,  and  correct  each 
other.  Who  may  fitly  join  in  the  deliberations  of  snch  a  court  bnt  those  who 
bare  stood  the  highest  tests  which  the  profession  affords  F 

Justice  Jackson's  career  as  a  member  of  this  court  was  cnt  short  by  his  un- 
timely death ;  bnt  he  served  long  enough  to  confirm  the  fitness  of  his  selection 
and  Parpen  still  further  oar  sense  of  loss.  Whoever  shall  be  called  to  take 
that  vacant  place  will  find  it  none  the  easier  to  fill  because  it  was  hist  held  hj 
Justice  Jackson. 

The  resolutions  are  as  follows : 

The  committee  appointed  at  a  meeting  of  the  bar  of  the  Supreme  Court  of 
the  United  States,  held  in  the  Supreme  Court  room  at  the  city  of  Washington, 
October  14,  1896,  in  memory  of  Mr.  Justice  Jackson,  to  draft  resolutions  to  bo 
reported  at  an  adjoamed  meeting,  present  for  consideration  the  following : 

On  Augnst  8,  1895,  Mr.  Justice  Howell  Edmonds  Jackson  departed  this  life 
at  hia  home,  near  Naehville,  Tennessee. 

He  was  bom  at  Paris,  Tennessee,  in  1832,  obtained  his  academic  education  in 
bis  native  state,  graduated  at  the  University  of  Virginia,  and  took  the  degree 
of  bachelor  of  laws  at  the  Cumberland  University,  in  Tennessee. 

He  practiced  law  at  Jackson  and  Memphis  before  the  civil  war,  and  at  once 
displayed  those  qnalities  which  gave  promise  ot  the  high  tank  which  he  subse- 
quently attaiued  in  the  profession. 

He  was  an  earnest  believer  in  the  doctrines  of  the  Whig  party,  was  devoted  to 
the  Union,  and  opposed  secession.  After  his  native  state  passed  the  ordinance 
of  secession  and  was  threatened  with  invasion,  he,  like  so  many  others  who 
would  have  sacrificed  their  lives,  if  by  this  they  could  have  removed  the  cause 
of  strife  and  assured  a  happy  union,  adhered,  with  all  of  the  ardor  of  his  nature, 
to  the  side  his  people  had  chosen  in  the  confiict.  The  war  suspended  the  activ< 
ities  of  civil  life,  and  holding  an  office  ander  the  Confederate  government, 
which,  while  one  of  great  trust,  left  him  much  leisure,  he  devoted  himself, 
throughout  the  war,  to  the  mostlaborions  and  systematic  stndy  of  the  law,  thus 
acquiring  an  accuracy  and  breadth  of  legal  knowledge  which  made  him  so  fully 
equipped  for  all  of  the  responsible  duties  which  came  to  him. 

After  the  close  of  the  civil  war  he  practiced  law  in  Jackson  and  Memphis,  and 
achieved  a  reputation  second  to  none  of  his  comjtetiters.  Hie  pnictioo  was 
varied,  embracing  ofBoe  work  of  the  most  delicate  and  res|Kiiieib1e  cliantctcr, 
and  litigation  in  all  of  the  state  and  Federal  courts,  and  while  his  services  were 
jnatly  prized  as  a  connsellor  and  as  a  chancery  and  supreme  court  lawyer,  he 
was  no  lesd  successful  in  the  severest  jury  contests,  where  he  achieved  great  tri- 
nmphs,  not  by  the  graces  of  oratoiy,  which  be  never  cultivated,  nor  the  mere- 
triciousness  of  canning  advocacy,  which  he  scorned,  but  by  candor  and 
earnestness,  which  won  the  confidence  of  the  jury,  and  clear,  forcible,  and 
logical  argumeote,  which  convinced  them. 

On  account  of  his  reputetion  as  a  man  and  lawyer,  he  was  called  to  a  seat 
npon  the  court  of  referees  of  Tennessee,  which  was  a  provisional  supreme  court 
created  to  assist  the  regaUr  conrt  to  dispose  of  the  vast  accumulation  of  cases 
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occasioned  by  the  civil  war.  He  served  od  this  oonrt  with  great  oredit  antQ  its 
term  expired. 

Though  never  having  taken  any  active  part  in  politics,  he  consented,  on  ac- 
count of  hia  great  interest  in  the  question  of  the  settlement  of  the  state  debt  of 
TennesBGc,  to  become  a  candidate  on  tlie  state  credit  ticket  for  the  stat«  senate. 

Following  the  cnstom  estublished  by  immemorial  usage  in  Tennessee,  he  met 
his  opponent  in  joint  debate,  and  made  the  canvass  with  so  much  ability  and 
pers  nasi  Ten  ess  as  to  win  his  election  in  a  heated  contest,  in  which  he  advocated 
high  taxes,  the  most  unwelcome  cause  tbatcoald  be  championed. 

This,  tliough  not  suspected  by  him,  was  the  initial  point  of  bis  national 
curi-er.  A  deadlock  in  the  selection  of  a  United  States  Senator,  for  which 
position  he  was  not  a  candidate,  was  suddenly  solved  by  his  political  opponento, 
who,  moved  by  an  estimate  of  his  character  like  that  which,  on  alater  occasion, 
caused  tho  President  to  nominate  him  to  the  Supreme  Bench,  came  to  his  anp- 
port  as  soon  08  his  friends  put  his  name  before  the  legislature,  and,  co-operating 
with  a  majority  of  hia  own  party,  elected  him  on  the  first  ballot.  The  offices  of 
United  States  Senator,  Circuit  Judge,  and  Justice  of  the  Supreme  Court,  all 
came  to  him  in  unbroken  succession  and  without  expectation  or  effort  on  his  part. 

His  career  in  these  honorable  and  responsible  positions  is  too  well  known  to 
need  recapitulation. 

His  performance  of  the  labors  of  his  office,  even  when  the  hand  of  death 
rested  heavily  upon  him,  will  always  remain  a  pathetic  and  inspiring  piotaro  iu 
the  memory  of  those  who  saw  his  heroic  efforts. 

lie  wus  profoundly  religious,  and  an  elder  in  the  Presbyterian  Church. 

His  niAiini-T  was  reserved,  and  yet  no  one  found  him  difficult  of  approach. 
He  wus  frank  and  courageous  in  expressing  his  opinions  of  men  and  measunrs, 
yet  free  from  bitterness  and  personal  invective.  He  was  serious  in  affaire,  bnt 
in  the  company  of  friends  was  always  jovial,  enlivening  conversation  with 
sprightly  humor  and  i>ointed  anecdote.  He  felt  and  maintained  the  dignity  of 
.  his  olliue,  and  yet  with  those  amenities  which  in  a  judge  invest  the  interconrse 
between  bench  and  bar  with  an  atmosphere  which  is  as  wholesome  as  it  is  gr»- 

He  displayed  exact  learning,  laborious  investigation,  nnfaltering  coaroge, 
absolute  impartiality,  and  broad  patriotism ;  therefore,  be  it 

Jtesiih-fd,  That  the  members  of  the  bur  of  the  Supreme  Court  of  the  United 
States,  profoundly  imprGsseil  with  the  great  loss  sustained  by  the  profession  and 
the  nation  in  the  untimely  death  of  Mr.  Justice  Jackson,  desire  to  record  their 
esteem  for  the  qualities  which  distinguished  his  short  career  on  the  Supreme 
Bench,  and  which  gave  such  perfect  assurance  that  he  was  a  worthy  successor 
of  tlioiie  dislin^iiislied  judges  who  have  adminiatered,  with  such  fidelity  and 
ability,  the  greatest  trnat  ever  confided  by  a  nation. 

Itefolred,  Tliiit  we  deeiily  sympathize  with  the  bereaved  family  of  Hr.  Jastice 
Jackson,  and  that  a  copy  of  these  resolutions  be  presented  to  them  by  the  secre- 
tary of  tlus  meeting. 

Rexolveil,  TJiat  the  Attorney  Gencnd  be  requested  to  present  these  resolntions 
to  the  Supreme  Court  in  session,  and  request  that  tbey  be  recorded. 

The  Chief  Justice  responded  : 

Ml-.  Justice  Jackson  took  his  seat  as  a  member  of  this  coart  on  the  4th  of 
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March,  1893,  Beiring^  for  the  remainder  of  the  cnrrent  term,  which  cloeed  od 
the  15th  of  Uay ;  sat  through  the  next  term,  the  month  of  March  excepted  i 
and  licard  argument  in  a  few  cases  at  October  term,  1894. 

Perhaps  no  greater  eiilogiam  can  be  passed  on  liim  than  to  say  that,  brief  ae 
was  tlic  period  during  which  he  was  permitted  to  be  with  us,  he  impressed  him- 
self upon  his  colleagues  und  the  country  as  possessed  of  the  highest  attributes  of 
the  judicial  officer,  and  left  enduring  evidence  of  judicial  eminence  on  the  rec- 
ords of  the  court. 

There  was  no  eccentricity  in  his  success.  He  came  here  with  a  mind  disci- 
plined  by  years  of  experience  in  business  and  political  activities,  in  an  extensive 
professional  |irjcticc  and  in  the  discharge  of  judicial  duties,  and  stored  with 
knowledge  of  affairs  as  well  as  of  books,  knowledge  qualifying  him  to  deal  with 
questions  promptly  and  with  practical  wisdom,  rather  than  knowledge  of  things 
"remote  from  use,  obscure,  and  subtle." 

Patience  in  hearin;; ;  assiduity  in  examination  ;  quickness  in  grasp  ;  cleameBS 
in  thought ;  fiicility,  simplicity,  and  directness  in  expression, — all  these  he  had, 
und  they  enabled  him  to  find  the  clew  in  records  however  lost  in  wandering 
mazes,  and  make  it  plain  for  guidance  to  correct  results. 

He  profoundly  realized  that  the  administration  of  justice  is  the  great  end  of 
human  society,  and  that  upon  the  conscientious  labors  of  those  to  whom  that 
administration  is  committed,  the  protection  of  life  and  liberty  and  property  de- 
pends, and  BO  the  endeavor  to  do  justice  ran  like  a  golden  thread  through  all  bia 
work.  Added  and  superior  to  all  other  grounds  of  praise,  it  could  well  be  said 
of  him,  as  an  eminent  English  judge  said  of  himself,  that  there  was  one  merit 
to  which  he  could  boldly  lay  claim, — the  determination  to  do  what  was  right, 
whenever  that  could  be  discovered. 

Of  the  cordial  relations  between  Mr.  Justice  Jackson  and  his  brethren,  which 
his  engaging  qualities  of  mind  and  heart  rendered  of  the  closest,  I  do  not  care 
to  speak.  We  part  with  him  with  a  keen  sense  of  personal  bereavement  as  he 
takes  his  place  in  the  goodly  company  of  those  who  have  gone  before,  though 
still  remaining  with  us,  one  in  the  blood  of  common  traditions  sad  common 
labors. 

There  is  little  in  the  performance  of  judicial  duty  to  attract  popular  attention 
or  to  win  popular  applause,  but  the  influence  of  faithful  service  such  as  his — of 
lahnrs  so  abundant — of  a  life  shortened  by  effort  in  the  public  interest,  "cut, 
like  the  diamond,  with  its  own  dnst" — can  scarcely  bo  overestimated,  and 
sooner  or  later  will  receive  its  meed  of  recognition. 

The  pathetic  incident  at  the  close  of  Mr.  Justice  Jackson's  career,  referred  to 
by  the  Attorney  General,  was  characteristic  of  the  man.  Devotion  to  duty  had 
marked  his  course  throughout,  and  he  found  in  its  inspiration  the  strength  to 
ou-rcumc  the  weakness  of  the  outward  man,  as,  weary  and  languid,  he  appeared 
in  his  seat  for  the  lost  time  in  obedience  to  the  demand  of  public  exigency. 
The  response  to  the  roll  call  under  such  circumstances  gives  complete  assurance 
— though,  indeed,  it  was  not  needed — that  when,  a  few  weeks  later,  he  came 
to  the  passage  of  the  river,  Qood  Conscience,  to  whom  in  his  lifetime  he  had 
spoken  to  meet  him  there,  lent  him  his  hand  and  so  helped  him  over. 

The  resolutions  and  the  remarks  by  which  they  have  been  accompanied  will 
be  entered  on  our  records,  and  the  court  will  now  adjourn  to  Monday  next. 
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APPENDIX  n. 

S^nyvtmz  C0nrt  of  the  United  J^taUa. 

OcTOBU  Tebk,  1895. 


SUPRBMB  COURT  BULB. 
An  additional  ntle  oi  practice  ia  adopted  by  the  Supreme  Oontt  of  the  United 
States  as  follows: 

BULE  89. 

Mandatbb. 

Mandates  shall  issae  as  of  oonrae  after  the  expiration  of  thirt;  days  from  the 
day  the  jadgment  or  decree  is  entered,  unless  the  time  is  enlarged  by  order  of  the 
court,  or  of  a  justice  thereof  when  the  court  is  not  in  session,  but  daring  the 
term. 

Promulgated  NoTembei  26,  1895. 
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S^n^vtrnz  Cxmrt  of  tht  MniUH  states. 

OcnoBBB  Tbbm,  1895. 

ADMIBALTY  RULE. 
The  5lBt  Bale  of  Admiralty  Practice  is  by  order  of  court  amended  to  read  as 
below.     To  show  the  change  the  new  portion  of  the  rule  is  here  printed  in 
italics. 

BULE  61. 


When  the  defendant  in  his  answer  alleges  new  faots,  these  shall  be  considered 
11  denied  by  the  libelant,  and  no  replication,  general  or  special,  shall  be  filed, 
unless  allowed  or  directed  by  the  court  oh  proper  cause  sJtown,  But  witliin  such 
time  after  the  answer  is  filed  as  shall  be  fixed  by  the  district  court,  either  by 
general  rule  or  by  special  order,  the  libelant  muy  amend  bis  libel  so  as  to  confess 
and  avoid,  or  explain  or  add  to,  the  new  matters  set  forth  in  the  answer;  and 
within  such  time  as  may  be  fixed,  in  like  manner,  the  defendant  shall  answer 
inch  amendments. 

Promulgated  January  %T,  1896. 
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APPEITDIX  IT 

October  Tebh,  1896. 


ORDER 

There  baring  been  an  asBOoiste  JQBtice  of  this  conrt  appointed  since  tbe  com- 
mencement of  this  term,  it  is  ordered  that  the  following  sUotment  be  made  of 
the  Chief  Justice  and  Aaaociato  Jastices  of  said  court  among  the  cironits,  agree- 
able  to  the  act  of  Congresa  in  such  case  made  and  provided,  and  that  each  allot- 
ment be  entered  of  record,  vit.: 

For  the  First  Circuit,  Horace  Gray,  Associate  Justice. 

For  the  Second  Circuit,  Bufus  W.  Feokbam,  AsBooiate  Jnstioe. 

For  the  Third  Circuit,  Oeorge  Sbiras,  Jr.,  Associate  Justice. 

For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice. 

For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice. 

For  the  Sixth  Circuit,  John  U.  Harlan,  Associate  Justice. 

For  the  Seventh  Circuit,  Henry  B.  Brown,  Associate  Jnstioe. 

For  the  Eighth  Circnit,  David  J.  Brewer,  Associate  Jnstioe. 

For  the  Ifinth  CirAiit,  Stephen  J.  Field,  Associate  Jnstioa. 

Febrnar;  3,  1896. 
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